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COURT  RULES. 


BUPBEHE  GOTIBT  OF  MIOHXaAN. 


SapEeme  court  role  No.  12  has  been  amend- 
ed BO  that  It  now  reads  as  follows: 

RULE  12.  The  party  suing  out  such  writ  of 
«rror  shall  hare  ten  days  after  the  return  day 
mentioned  therein  within  which  to  assign  er^ 
rors.  Brery  assignment  of  errors  on  Buch  writ 
shall  be  special,  and  no  judgment  or  proceed- 
ings shall  be  reversed  or  annulled  for  any  oth- 
er defect  or  wror  than  such  as  shall  be  thus 
specially  aaslgned.   Oopiw  of  assignments  of 

64N.W.  (T 


errors  and  of  all  pteadlngs  which  may  be 
filed  In  the  snpreme  court  shall  be  served 
within  the  time  limited  for  filing  the  same: 
prorided,  thi^  it  diall  not  be  necessary  to 
file,  serve  or  give  notice  of  assignments  of 
error  already  provided  for  by  drcnlt  conrt 
rule  85  as  amended.  (Orda«d  to  take  elEeet 
September  1,  1895.) 

As  amended  July  12,  1885, 
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SCOTT  T.  CRtTMP,  Hijtot,  et  al. 
(Sapreme  Court  of  Mfchigao.    Jalj  13,  1895.) 

OrFiaBM— Bionr  to  Saijirt  —  Fathbst  to  Db 

Facto  Opfickks. 

1,  Where  one  candidate  for  city  comptroller 
Is  Kfven  the  office  by  virtue  of  the  decision  of  the 
board  of  canTBssers,  payment  of  salary  to  bim 
prior  to  a  judgment  of  ouster  in  favor  of  the 
other  candidate  will  bar  recovery  of  salary  hy 
the  latter  for  such  time  as  the  former  occupied 
th«>  office  and  received  the  salary  th«%for;  and 
it  makes  no  dllf««nce  that  the  dty  bad  notice 
of  contest,  or  that  members  of  the  city  council 
were  ex  officio  membera  of  the  canvass!  board, 
there  hnrlng  been  no  fraud  on  their  part. 

2.  E*ayinent  of  nlary  to  a  de  facto  officer 
after  judgment  of  onater  will  not,  however,  af- 
fect the  light  ot  the  de  jnre  officer  to  recover 
salary. 

Certiorari  circuit  conrtt  Bay  county;  An- 
drew C.  Maxwdl,  Judge. 

Mandamus  on  the  relation  of  James  A. 
Scott  against  Bosseau  O.  Cmmp  and  otbers, 
coostlttitlng  the  mayor,  city  council,  and  re- 
corder of  West  Bay  City,  to  compel  payment 
of  relator's  salary  as  city  comptroUw.  Judg- 
ment for  reqiondents,  and  relator  brloga  cer- 
tiorari. Modified. 

Hatch  ft  Cooley,  T.  A.  B.  &  J.  a  Weft- 
dock,  and  James  B.  Duffy,  for  relator.  G.  U. 
Francis  (T.  F.  Staepaid.  of  counsd),  for  le- 
spondentft 

McORATH.  O.  J.  At  the  charter  election 
In  West  Bay  City  held  April  3, 18Q'6,  James  A. 
Scott,  relator,  was  a  candidate  for  comptn^- 
ler.  The  returns  of  the  election  Inspectors 
gave  him  14  Totes  over  Charles  Closer,  the 
opposing  candidate.  Mr.  Glaser  flled  a  peti- 
tion for  a  reconnt,  which  was  bad,  and  Olaser 
was  declared  elected,  and  was  inducted  Into 
the  office  In  April,  1894.  and  performed  the 
duties  of  that  office  tmtll  January  11,  1805. 
Quo  warranto  proceedings  were  Instituted 
July  11,  X8BS,  which  nitlmated  In  a  Jurlgment 
of  ODSter,  In  faTor  of  Scott,  January  S,  1895. 
The  city  paid  the  salary  to  Glaser  while  be 
occupied  the  office,  and  thla  Is  a  proceeding 
to  compel  payment  to  relator  of  the  salary 
for  the  period  during  wblcb  he  was  excluded 
from  the  office.  It  was  held  In  Board  of  Au- 
ditors T.  Benolt,  20  Mich.  176,  after  very  full 
oonstderatkm,  tbat  payment  of  a  fixed  salary 
•  e4N.w.no.l — 1 


to  a  de  facto  officer  white  he  la  holding  ttie 
office  and  discharging  its  duties  la  a  cchd- 
plete  answer  to  an  action  brought  after  a 
judgment  of  ouster.  Counsel  for  relator,  bow* 
ever,  Insist  that  the  city  was  notified  of  re- 
lator's claim  of  right  to  the  office,  and  of  the 
proposed  contest,  and  that  any  payments  te 
the  Incumbent  would  be  at  the  city's  peril; 
that  the  council  must  be  presumed  to  have 
known  that  the  rejetfted  ballots  were  legal 
ballots,  and  that  Glaser  was  not  In  office  u» 
der  color  of  title;  that  in  the  present  case 
the  authority  by  virtue  of  which  Glaser  was 
Inducted  into  office  proceeded  from  the  coiio- 
dl;  and  that  the  council  was  a  party  to  the 
usurpation.  Counsel  are  In  error  In  assum- 
ing tbat  Giaeer  could  not  bare  compelled  pay^ 
ment  of  the  salary  pending  the  quo  warranta 
proceeding,  and  that  the  council  was  In  a  altu- 
atltm  to  withhold  payment.  The  Benott  Case 
was  expressly  put  upon  the  ground  tbat  the 
title  to  the  office  could  not  be  tried  In  a  pro- 
ceeding to  compel  the  payment  of  the  salary, 
Tbat  question  could  only  be  tried  In  the  quo 
warranto  proceeding,  and  until  its  determina- 
tion there  was  no  answer  to  Glascr'st  claiut 
for  tbe  salary.  Glaser  was  not  an  Intruder 
or  usurper.  In  the  sense  tbat  the  payment  of 
his  salary  could  have  been  refused.  He  held 
the  certificate  of  elegtlon  grauted  by  the 
board  of  canvass^v.  It  matters  not  that  the 
members  of  the  common  council  were  « 
officio  membera  of  tbe  canva£slng  board. 
They  did  not  act  aa  a  common  council,  In  the 
canvass,  but  as  a  board  of  election  canvass- 
ers. The  common  council,  acting  as  such, 
bad  no  authority  in  the  premises,  and  could 
not  have  afterwards  determined  the  question 
involved.  Glaser  could  not  have  settled  the 
question  by  consenting  to  withdraw  In  favor 
of  relator.  Tbat  Issue  could  be  determined 
In  but  one  fomm,  and  in  a  proceeding  to 
which  tbe  people  of  the  state  were  made  par- 
ties. Fraud  is  not  charged,  nor  can  an  In- 
ference of  fraud  or  impropw  conduct  be  pred- 
icated upon  the  action  of  the  board  of  can- 
vassers. The  determination  which  they 
made  was  reviewed  by  this  court,  and,  after 
a  hearing  and  a  rehearing.  It  was  finally  held 
that  relator  was  elected  by  a  majority  of  one. 
BUls  T.  Glaser  (Mich.)  61  N.  W.  648.  Conced: 
Ing  that  the  council,  In  nndertnkins  tbe  d» 
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fense  to  the  qao  warranto  proceeding,  acted 
Improperly,  the  municipality  Is  not  thereby 
estopped.  Their  action  did  not  enter  into 
that  controTersy,  nor  did  they  interpose  any 
obstacle  to  the  determination  of  the  questl<m 
at  issue.  In  Stadler  t.  Detroit,  18  Mich. 
Mahaney's  appointment  was  without  author- 
ity of  law.  It  had  been  made  by  the  council. 
Stadler  had  not  lieen  removed  nor  ousted. 
The  council  had  tlie  power  of  r«noTal,  and 
it  liad  not  exercised  It  In  either  case.  Ma- 
haney's right  to  the  salary  depended  vp<Hi 
the  TBlldity  of  that  appointment. 

It  Is  Insisted,  however,  that  the  salary  was 
paid  to  Glaser  without  the  prcnwr  action  of 
the  council  thereupon,  under  the  charter  qt 
that  city;  but  it  has  nevertbdess  been  paid, 
and  Glaser  waa  entitled  to  its  payment  at 
the  time  made.  The  salary  paid  to  an  offi- 
cer, to  which  he  waa  entitled  when  paid, 
could  not  be  recorered  back  simply  because 
certain  iHroTislcms  of  the  charter  had  not  be«i 
f>bserTed  In  malting  the  payment 

It  appears,  howcTer,  that  the  last  payment 
to  Olaaer  was  made  after  the  judgment  of 
oostw  had  be^  rendered.  Such  payment 
was  unwarranted.  Comstock  t.  Grand  Rap- 
ids, 40  Mich.  397;  McVeany  t.  Mayor,  etc.,  ct 
Mew  York,  80  N.  T.  lSi>;  Dolan  t.  Mayor, 
etc.,  of  New  York.  08  N.  Y.  274.  The  judg- 
ment will  be  affirmed  with  respect  to  tfie 
amount  of  the  last  payment  so  made,  and  a 
mandamus  will  Issue  directing  the  payment 
over  to  relator  of  such  amount  In  other  re- 
spects tiie  determinatlcm  of  the  court  below 
is  reversed.  No  coets  will  be  awarded.  Tbe 
other  jnsttces  concurred. 


ISAAC  V.  McLEAN  et  al. 
(Snpreme  Court  of  Michigan.    July  2,  1895.) 

Wrokopul  Levt — Actios  foe  Dauaobs — Valcb 

OP  CRnpg  Seized— Expert  EvinBSCK — Is- 
8TKITCTIOXH— Mitigation  op  Damaobs. 

1.  On  an  objection  to  evidence  as  iocotn- 
petent,  the  incompetency  of  the  witness  cannot 
oe  nrmd. 

2.  In  an  action  for  a  wrongful  levy  on  liay 
ciit  from  a  given  acr(>age,  which  had  not  been 
weiglied,  and  a  sale  thereof,  a  witness  who  had 
BbovvQ  himnelf  competent  to  testify  could  be 
Hslfed  to  estimate  tne  quantity  of  bay  in  the 
acreage  for  tltat  season  before  harvest 

3.  An  instmction.  in  an  action  for  the 
wrowfnl  taking  of  property,  that  the  jary  are 
to  determine  tbe  nmount  of  property  taken,  is 
not  erroneous  because  it  does  not  expressly  re- 
strict tbe  jury  to  the  evidence. 

4.  In  an  action  for  the  illegal  selxure  of 
property  on  execution,  an  offer  to  apply  tbe 
amount  obtained  for  the  property  at  the  execu- 
tion sale  on  the  execution  Judgment  cannot  be 
pleaded  in  mitigation  of  damageR. 

Error  to  circuit  court,  Osceola  county;  James 
B.  McMabon,  Judge. 

Action  by  John  Isaac  against  James  H.  Mc- 
Lean and  others.  From  a  judgment  for  plain- 
tiff, defendants  bring  ertor.  Affirmed. 

Gliarles  A.  Witbey.  for  appellants.  Smiley, 
Smith  &  Stevens,  for  appellee. 


McGRATH,  C.  J.  It  is  conceded  that  the 
levy  and  sale  of  plaintifrs  property  were 
wropgful.  The  property  taken  consisted  in 
part  of  a  pile  of  lumber  and  a  stack  of  hay. 
A  witness  for  plalntiCF  was  asked  what,  in  his 
opinion,  was  the  amount  of  lumber  In  the  pile. 
To  this  question  counsd  for  defendants  ob- 
jected, saying,  "I  object  to  that,  as  fncompe- 
*  tent."  Another  witness  was  asked,  "What,  If 
you  know,  would  be  the  average  crop  from 
that  40  acres  there,  from  what  you  know 
of  the  land?"  This  was  objected  to  "as  hi- 
competent  and  too  Indefinite."  Tbe  court 
overruled  the  objection,  but  that  question 
was  not  answered.  Tbe  question  then  asked 
was,  "What  was  tbe  average  crop  last  amn- 
mer  <mi  that  40  acrea  that  you  «peak  ot,--ot 
bay?"  It  is  urged  here  that  the  competency 
of  the  witnesses  to  give  estimates  of  quantity 
had  not  been  established.  It  is  evident  how- 
ever, that  in  both  instances  tbe  court  r^w4- 
ed  the  objection  as  gt^ng  to  tbe  duiracter  of 
the  proof,  rather  than  tlie  competency  of  tbe 
witnesses.  If  It  Is  desired  to  raise  a  question 
as  to  the  competency  of  a  witness,  tbe  idtjec- 
tion  should  be  framed  accordingly.  In  each 
instance,  however,  tbe  witness  bad  abown  a 
degree  of  competency  to  testl^.  It  la  not 
necessary  to  discuss  the  propriety  of  the  rul- 
ing upon  the  question  whlcb  was  not  anawer- 
ed.  Tlie  bay  had  be«i  cut  from  a  given  acre- 
age^ It  had  not  been  weighed.  The  witness 
was  asked  to  estimate  tiw  quantity  of  bay 
In  that  acreage  for  that  season  before  harvest 
There  was  no  error  In  the  mllng. 

It  is  next  urged  that  tiie  court  Called  to 
Instruct  the  jury  that  their  verdict  must  be 
based  upon  the  testimony  g\vea.  Defendant's 
coimsel,  although  making  other  requests,  did 
not  ask  such  a  charge.  The  circnmstances 
were  not  such  as  to  suggest  to  either  court  or 
counsd  for  defendants  that  sudi  an  Instruc- 
tion should  be  given.  Tbe  record  contains 
nothing  from  which  an  Inference  of  prejudice 
can  be  drawa  The  jurors,  at  the  thre«hdtd 
of  the  trial,  had  been  sworn  to  wdl  and  truly 
try.  and  a  true  verdict  give,  acctwdtaig  to  law 
and  tbe  evidence  glvw  In  (ven  court 

The  court  Instructed  the  Jury,  that  they 
were  to  determine  the  amount  of  imqwrty  tak- 
en, and  Its  fair  market  value,  and  the  only 
criticism  ts  that  the  words  "from  the  evi- 
dence," or  "under  the  evidence,**  were  not 
used  In  that  coonectlon.  It  might  with  ef  oal 
propriety  be  urged  that  no  Instruction  was 
given  as  to  the  prepondoance  at  burden  of 
pnxrf,  ot  that  tbe  Jury  must  be  govoned  by 
the  law  as  given  1^  tbe  court  It  cannot  be 
said  that  In  a  dvll  case  the  omlasifHi  to  In- 
struct as  to  matters  cwnmon  to  all  cases  Is 
reversible  error. 

The  property  had  been  taken  by  an  ex-«her- 
Ifl  several  mtxiths  after  bis  term  as  stierlff 
had  passed,  and  a  year  after  tbe  writ  Itself 
bad  expired.  Defendants  offered,  In  opoi 
court,  to  andy  tbe  proceeds  of  the  sale  upon 
the  Judgment  upon  which  the  execution  Issued, 
and  asked  to  have  tbe  amount  so  offered  In 
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mitigation  of  damages.  The  point  la  ruled  by 
Nortlirup  t.  McGIU,  27  Mich.  234;  Dalton  v. 
Laudahn,  27  Mich.  529;  Biingard  v.  Siell- 
wagen,  41  Mich.  54, 1  N.  W.  dOt>.  In  SUlaon  y. 
Glbbs,  40  Mi(^  42,  there  was  a  valid  execu- 
tiuL  The  Judgment  is  afflnned.  The  other 
JnstlcflB  concurred. 


ST.  JOHNS  MANTTP'G  CO.  t.  MUNGSR. 
(Snpmne  Ooart  ot  Michigan.   Jnly  2,  ISBH.) 

CORFOKATlOltS— VaUDITT  OT  StOOK  ScaSOBiniOR 
— FUDD  OT  PbOHOTBUB. 

Defendant  united  with  others  to  form  a 
corporation,  a  preliminary  subscription  being  ob- 
tained by  a  committee,  all  of  the  members  of 
which  became  stockholders.  The  subseriptions 
were  followed  by  the  adoption  and  signing  ,of 
articles  of  assodntion.  Mdd,  that  defendant 
could  not  defend  an  action  by  the  corporation 
tor  his  stock  subacription  by  showing  fraudu- 
lent representations  by  the  committee,  whereby 
he  was  induced  to  make  the  mbsctiption  and  be- 
come an  incorp(»ator. 

Error  to  circuit  court;  GUnton  countT';  Pe- 
ter F.  Dodds,  Jud£& 
«  Action  by  the  St  Johns  Monufiicturing 
Company  against  Oirln  W.  Monger.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

Fedewa  &  Walbridge,  for  appellant.  Spaoid- 
ing,  Norton  &  Weimar,  for  appeile& 

HOOKER,  J.  The  plalntlfl  recovered  a 
judgmoit  against  the  defendant  upon  an  as- 
sessment on  tbe  capital  stock  of  the  cor- 
poration to  which  the  defendant  was  a  sub- 
scriber. Up<Mi  tbe  trial  tbe  plalntlCTB  counsel 
objected  to  evidence  In  support  of  tbe  notice 
accompanying  the  plea,  which  objection  was 
sustained,  and  tbe  case  turns  upon  the  suffi- 
ciency of  the  tactB  stated  in  the  notice  as 
a  defen8&  These  facts  are  substantially  as 
foUows:  Prior  to  January  1,  1893,  R.  M. 
Steei,  of  SL  Johns,  and  others,  had  been 
carrying  on  a  manufacturing  businesB  In  that 
dty,  uaA&r  the  name  of  tbe  St.  Johns  Manu- 
facturing Company.  Some  time  before  tbe 
date  mmtloned,  a  proposition  had  been  made 
by  Steel  to  a  number  of  the  dtlzens  of  St 
Johns  to  incorporate  said  business  with  a 
capital  of  $300,000,  of  which  $200,000  was  to 
be  preferred  stocli,  and  $100,000  common 
stock;  and  some  time  in  1891  the  defoidant 
subscribed  for  50  shares  of  common  stock 
by  signing  an  agreraneot  of  which  the  follow- 
ing is  a  copy,  viz.:  "Whereas,  the  St  Johns 
Manufacturing  Company  la  to  be  incorporated 
as  a  stock  company,  with  a  capital  stock  of 
$300,000.  we  do  each  of  us  severally  subscribe 
and  agree  to  pay  for  the  number  of  shares  of 
said  stock  set  opposite  our  respective  names, 
the  par  value  of  said  shares  to  be  $10  each. 
The  stock  hereby  subscribed  to  be  paid  In 
twenty  equal  monthly  installments,  com- 
mencing October  20,  1891,  with  seven  per 
cent  interest  on  unpaid  portions  after  Janu- 
ary 1,  1892,  or  all  or  any  part  In  excess  there- 
of may  be  paid  at  any  time  at  tbe  option  of 


the  subscriber."  Prior  to  said  subscription, 
tbe  defendant  bad  no  knowledge  of  tbe  ex- 
tesit  or  prc^ts  of  said  business  carried  on  by 
Steel  and  others.  Pri«  to  the  time  that  the 
defendant  subscribed  as  aforesaid,  a  meet- 
ing was  ta^d  at  St  Johns,  which  was  attend- 
ed by  Steel  and  a  great  numbo*  of  citizens  of 
the  place,  for  the  purpose  of  considering  the 
advisability  of  forming  a  corporation  to  carry 
on  said  business,  and  a  committee  was  ap- 
pointed by  said  meeting  for  the  purpose  of 
soliciting  subscriptions  for  stock  In  the  pro- 
posed corporation.  Said  committee  consisted 
of  cltizMis  of  St  Johns,  who  pn^^osed  to  and 
did  subscribe  tor  part  of  the  stock  of  said 
company.  Said  committee,  'In  order  to  in- 
duce" defendant  to  subscribe  for  stock,  repre- 
sented to  him  that  the  said  business  had  for 
a  series  of  years  been  a  very  prosperous  and 
money-making  one,  and  that  during  the  peri- 
od it  had  manufactured  tables  It  bad  never 
paid  less  than  10  per  cent  a  year  on  capital 
Invested  of  $300,000,  and  bad  paid  as  high 
as  17  or  18  p»  cent  a  year  on  said  amount  of 
capital.  Said  committee  further  represented 
to  tbe  defendant  that  the  business  was  to  be 
capitalized  in  the  sum  of  $300,000,  of  which 
$200,000  was  to  be  preferred  stock,  and  $100,- 
000  common  stock;  that  the  former  was  to 
be  paid  an  annual  dividend  of  6  per  cent 
from  tbe  earnings  of  the  ccHnpany,  and  the 
common  stock  was  to  be  paid  the  balance  of 
the  profits,  which  would  be  at  least  14  to 
20  per  cent  per  year.  The  machinery  was  to 
be  Invoiced  and  appraised  at  Hs  cost  value  by 
disinterested  perscws,  and  turned  in  as  part 
of  tbe  capital,  and  the  c<Hnmon  stock  was  to 
have  "such  represeaitation  on  the  board  of 
directors,  so  that  they  could  protect  their 
interests."  It  was  further  stated  tliat  the 
practice  of  the  former  company  of  issuing  to 
Its  workm^  and  others  coupons  payable  at 
tbe  St  Johns  M«cantlle  Company  (an  insti- 
tution In  which  said  Steel  had  a  large  in- 
terest) should  be  discontinued,  and  that  such 
coupons  should  thereafter  be  made  payable 
at  all  the  stores  in  St  Johns.  Tbe  notice  al- 
leges, further,  that  the  defendant  "relied  up- 
on" each  of  such  representations,  and  was 
thereby  Induced  to  subscribe  for  such  stock. 
Tbe  notice  states  that  preferred  stock  to  the 
amount  of  $199,000  Is  owned  by  Steel;  that 
the  new  company  has  cmtlnued  to  Issue  cou- 
pons payable  as  before,  and  not  at  the  stores 
of  St  Johns  generally;  that  Steel's  stock  was 
paid  for  by  him  by  turning  over  to  the  new 
company  the  plant  machinery,  stock,  and 
material  connected  with  the  business  bef(H%' 
the  IncorporatUHi  of  plaintiff;  and  that  such 
property  was  not  invoiced  and  appraised  by 
disinterested  persons,  but  was  turned  In  at 
more  than  Its  cost  value;  and  that  each  repre- 
sentation made  by  said  committee  to  tbe  de- 
fendant, and  by  which  be  was  Induced  to 
subscribe  for  said  stock,  was  untrue;  and 
that  he  had  no  knowledge  of  Its  falsity,  either 
at  the  time  be  subscribed  or  at  the  time  of  his 
payment  (tf  $100  upon  said  subscription.  The 
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Dotice  asHerts  further  that  the  by-laws  adopt- 
ed by  said  corporation  are  antagonistic  to  the 
right  of  the  holders  of  the  common  stock,  and 
unjustly  pr^er  the  holders  of  the  jn-eferred 
stock,  to  an  extent  that  renders  tiie  common 
stock  worthless,  and  that  such  by-laws  were 
adc^ted  by  tiie  votes  of  the  holders  of  the 
preferred  stock,  to  the  detrlm«it  of  the  hold- 
ers of  the  common  stock,  and  against  the 
protest  of  some  of  the  latter;  that  the  ma- 
jority of  the  directors  bare  been  selected  by 
the  bold«-s  of  the  preferred  stock,  and  the 
board  has  Ignored  the  Interests  of  the  hold- 
ers of  the  common  stock.  It  Is  further  al- 
leged that  the  plant  has  been  used  for  many 
other  purposes  than  those  r^resented  to  be 
cont«nplated,  and  for  some  unauthorlEcd  pur- 
poses. The  foregoing  comprises  the  essoitlal 
allegations  of  the  defendant's  notice,  and;  if 
It  states  a  sufficient  defense,  the  Judgm«it 
must  be  reversed;  but.  If  It  does  not,  It  was 
proper  to  sustain  the  objection  made  by  the 
plaintiff's  counsel,  and  the  Judgment  shonld 
be  afflnned.  Sj^xxe  r.  Bonker,  4^  Mich.  630, 
S  N.  W.  618. 

Counsel  for  the  defendant  say  that  the 
plaintiff  company  Is  bound  by  the  repreeen- 
tatlons  of  the  dtisens*  committee  which  pro- 
cured the  defoliant's  subscription  by  mis- 
statements, the  b«ieflt  of  which  it  cannot 
receive  and  retain  without  assuming  respon- 
slblll^  for  the  representations.  This  Is  an 
attempted  application  of  the  rule  that,  by 
accepting  the  benefits  of  a  contract  made  by 
an  agent,  the  principal  Is  bound  by  the  un- 
dertakings and  promises  of  the  agent.  A 
number  of  eases  are  cited  to  sustain  this  con- 
tention, whtCh,  manlfesfly,  must  rest  upon 
the  proposition  that  the  citizens'  committee 
was  an  agent  of  the  company  which  its  ef- 
forts created.  Among  the  cases  cited  are 
many  which  support  tlie  general  rule  above 
stated,  viz.  that  a  principal  must  assume  the 
obllgattom,  if  be  wishes  the  benefit^  of  an 
unauthorized  contract  made  by  an  agent 
As  stated  by  Paley:  "Contracts  made  for  the 
benefit  of  anotlier,  but  without  his  privity  or 
direction,  may  be  rejected  or  affirmed  at  his 
election.  But,  by  making  the  election  to  af- 
firm it,  be  adopts  the  ag^cy  altofietber,  as 
well  that  which  Is  detrimental  as  that  which 
Is  for  his  benetlt.  And,  In  seeking  to  enforce 
contracts  entered  Into  by  agents,  tbe  prin- 
cipal Is  subject  to  have  them  Impeached  by 
any  conduct  of  liis  agent  which  would  have 
had  that  effect  If  proceeding  from  himself. 
Jfivery  species  of  fraud,  misrepresentation,  or 
concealment,  thwefore,  in  the  agent,  affects 
the  principal's  right  to  recover."  Paley,  Ag. 
HOi;  Hitchcock  t.  Grifiin  &  Skelley  Co.,  90 
Mich.  4i>l,  58  N.  W.  373.  This  doctrhie  was 
applied  in  tbe  case  of  Crump  v.  Mining  Oo..  7 
Urat  302;  but  In  that  case  there  was  no  ques- 
tion of  the  existence  of  the  relation  of  prin- 
cipal and  agent,  and  contract  relations  be- 
tween the  parties.  Crump  was  a  purcbasra- 
of  stock  from  the  pre-existing  corporation, 
through  its  representative,  anthuised  by  the 


corporation  to  sell  the  stock.  Most  of  the 
cases  cited  by  conns^  rdate  to  contracts 
made  with,  or  smrlcea  p«formed  by,  pro- 
moters, in^vlous  to  the  organization  of  the 
corporation,  upon  an  undostandlng  with  the 
prospective  stockholders  or  some  of  than.  It 
is  uniformly  held  that  such  arrai^ements 
may  be  ratified  by  the  corporation-  after  oi^ 
ganlzatlon.  Wilson  v.  Balboad  Ga,  114  N. 
T.  488, 21  N.  E.  1015;  Bommw  T.  Hannfiictnr- 
Ing  Co..  81  N.  Y.  468;  Railroad  Ca  v.  Sage, 
05  111.  328;  Low  V.  Railroad  Co.,  45  N.  H. 
370;  Stanton  v.  Railway  Co.  (Conn.)  22  Atl. 
300;  Reichwaid  v.  Hotel  Co.,  106  HL  438; 
Whitney  v.  WTman,  101  U.  8.  892;  Battelle 
V.  Pavement  Ca  (Minn.)  33  N.  W.  327;  Rail- 
road Ca  V.  Ketchnm,  27  Conn.  170.  But  In 
the  case  of  Railroad  Ga  v.  Sage,  supra,  while 
admitting  the  doctrine  of  ratification,  the 
court  says  that,  'Mn  the  absence  of  an  express 
promise,  no  promise  to  pa.j  will  be  implied 
from  the  fact  that  the  company,  when  or- 
ganized, accepts  and  receives  the  benefit  of 
the  same";  and  "a  right  of  recovery  against 
a  corporation  for  anj'thing  done  before  It  ^ 
has  a  proper  existence  does  not  appear  to 
rest  upon  any  satisfactory  legal  principle.  It 
Is  soon  enough  fbr  such  corporate  bodies  to 
enter  into  contracts  Incumbering  their  prop- 
erty when  they  are  duly  organised  according 
to  their  charters,  and  have  their  chosen  and 
Impartial  directors  to  conduct  their  business." 
in  Battelle  v.  Pavonent  Co.,  supra,  the  court 
recognizes  this  doctrine,  saying  that,  "while 
a  corporation  is  not  bound  by  engagements 
made  on  its  behalf  by  its  promoters  before  It 
Is  organized,  it  may  after  organization  adopt 
them."  In  Railroad  Ca  v.  Ketchnm  the  su- 
preme court  of  Connecticut  reaches  the  same 
condition.  The  same  la  unqualifiedly  held 
In  Indiana.  See  Fox  v.  Turnpike  Co.,  4G  Ind. 
36;  Miller  v.  Gravel  Road  Co..  57  Ind.  241. 

In  the  present  case  tbe  defendant  united 
with  others  to  form  a  corporation,  a  prelim- 
inary subscription  being  obtained  by  a  cit- 
izens' committee,  chosen  at  a  public  meeting, 
all  of  the  members  of  which  became  subscrib- 
ers. The  subscription  was  followed  by  the 
adoption  and  signing  of  articles  of  associa- 
tion. The  corporation  thereby  became  an 
entity,  and  those  who  subscribed  the  articles 
became  stockholders:  The  proposition  that 
such  stockholder  conld  charge  the  associa- 
tion with  fraud  because  he  was  misled  by 
the  fraud  of  Interested  persons  Is  suggestive 
of  troublesome  results.  If  this  can  be  done, 
and  the  stockholders  thereby  escape  payment 
for  bis  stock,  other  stockholders,  innocent  of 
tbe  fraud,  would  find  their  responsibilities 
proportionately  Increased,  and  the  burdens 
of  the  concern  would  be  shifted  upon  those 
members  who  were  unable  to  show  that  they 
became  sncb  through  the  fraud  of  otbers. 
There  would  be  llttie  stability  to  corpora- 
tions, and  little  safety  to  stockholders.  If 
this  doctrine  should  be  sustained.  In  this  case 
there  not  only  was  not  a  corporation  In  ex- 
istence to  be  a  principal,  but  tbe  fiicts  set  up 
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m  the  natlce  do  not  show  that  there  was  an 
n^ent  of  a  corporation.  The  promoters  were 
persons  wbo  represented  the  meeting,  or 
po8Bibl7  tbemselres,  or  some  prospectlre 
stocktiolder,  who,  for  purposes  of  bis  own, 
desired  to  site  the  corporation  organized. 
They  cannot  be  said  to  be  agents  of  the  cor- 
poration In  any  sense.  These  subscribers  con- 
tracted with  each  other  to  form  a  corporation, 
which  they  did.  If  one  was  gnilty  of  fraud 
upon  the  others  in  procuring  bis  subscrip- 
tion, a  remedy  sbould  exist  against  sacb  per- 
son. Doubtless,  a  subscriber  who  la  induced 
by  fraud  to  agree  to  Join  in  the  organization 
of  a  corporation  might  refuse  to  do  so  on  dis- 
covering fraud;  bnt,  by  carrying  out  his 
agreement  and  uniting  with  others,  he  has 
assumed  new  relations  with  them  and  the 
public,  after  which  his  remedy  is  restricted 
to  action  against  the  wrongdoers.  See  4  Am. 
A  Enx.  Enc.  Law,  p.  201,  and  notes;  Oaiv 
mody  T.  Powers.  60  Mich.  26,  26  N.  W.  801. 
We  thinlt  the  judgmeat  should  be  affirm ed. 
Ordered  aowrdlngly.  The  othw  Justlcas  con< 
«urred. 


JOHNSTON  T.  FARHEBS*  FIRE  INS.  CO. 
OF  YORK. 
(Snpreme  Court  of  Ulchlgan.    JaJy  2,  1895.) 
Action  on  Fibs  iKsniuitCB  Poliot— Ahbsdhskt 

OF  COMPLAIKT  —  FeRFORMARCB  or  CONDITIOJT 
PkCCSDEITT  —  ExCLUSIOiT    op   WlTNBnSRR  FHOH 

CouKT  Room— Phoov  of  Valdb  of  Propbrtt— 
Rbpubshikg  Mbmort  op  Witness— IjOss  Pay- 

ABLB  TO  MORTOAOBB— IdENTITT  OP  HORTOAOBB. 

1.  In  an  action  on  a  Are  Insurance  policy, 
ceqairiog  salt  to  be  bronght  within  a  certain 
time,  the  declaration  may  be  amended  after  tliat 
time  so  aa  to  allege  the  performance  by  plain- 
titf  of  the  conditions  of  the  policy. 

2.  A  statement  by  the  court  during  the  trial 
that  a  certain  amendment  baa  been  allowed  by 
It  operatea  as  an  amendment. 

3.  Tlie  exclasion  from  the  court  room  of  cer- 
tain witnesses  is  a  matter  within  the  discretion 
^  the  trial  conrt 

4.  In  an  action  on  a  fire  insurance  policy,  it 
was  not  error,  in  proving  the  Tslne  of  tne  goods 
destroyed,  consisting  of  dnig'^tore  fixtures,  to  al- 
low toe  former  owner  and  the  mechanic  who 
Bade  them  to  testify  to  their  condition  some 
yean  before  the  &n. 

5.  A  witness  who  testifies  that  he  knows 
Terr  nearly  what  soda  water  fountains  sre 
worth  is  competent  to  testify  as  to  the  valne  of 
a  fountain. 

6.  The  court  may  allow  a  witness  to  be 
cross-examined  aa  to  nls  habits. 

7.  In  an  action  on  a  fire  insurance  policy, 

SiintifTs  vendor  may  refresh  his  memory  as  to 
e  (roods  sold  from  a  list  made  by  him  from 
recollection  shortly  before  the  trial. 

8.  A  clause  providing  that  assured  shall  fur- 
nish the  company  with  an  inventory  of  the  dam- 
aged and  nndamaged  goods  does  not  require  him 
to  furnish  an  inventory  of  goods  totally  destroy- 
ed. 

9.  Where  a  fire  Insurance  policy  makes  loss, 
If  any.  payable  to  J.,  aa  hia  chattel  mortgsge  in- 
terest may  appear,  the  company's  liabili^  is  not 
aPFected  because  the  chattel  mortcage  was  made 
to  another  person,  who  indorsed  the  note  secured 
thereby  to  J.,  who  waa  recognized  by  all  the 
oarties  to  the  mortgage  as  the  owner  thereof. 

Error  to  circuit  court,  Wayne  county; 
Cleorge  8.  Hosmer,  JndgflL 


Action  by  Cyrus  Johnston  against  tlie 
Farmers*  Fire  Insurance  Company  of  Twlc, 
Pa.,  on  a  Are  insurance  policy.  Judgment 
was  rendered  for  plaintiff,  and  dtfendaot 
brln^  error.  Affirmed. 

E.  T.  Wood  (WllUs  G.  darke,  of  counsel), 
for  appellant   &  B.  Engle,  for  appellee. 

HOOKER,  J.  Upon  the  trial  of  this  cause 
the  defendant's  counsel  objected  to  the  in- 
troduction of  evidence  under  the  declaration, 
upon  the  ground  that  it  failed  to  allege  the 
performance  of  conditions  precedent  contain- 
ed In  the  policy  of  insurance  upon  which  the 
action  was  brought.  The  court  held  the  dec- 
laration to  be  deflcient,  but  permitted  an 
amendment,  and  admitted  the  testimony  of- 
fered. The  policy  contained  a  clause  re- 
quiring action  to  be  commenced  within  12 
months  after  the  Are,  and,  this  amendmmt 
being  permitted  after  the  expiration  of  tiiat 
period.  It  was  objected  to  as  stating  a  cause 
of  action  that  was  barred  1^  the  terms  uf 
the  policy,  and  therefore  no  more  permissible 
than  the  introduction  by  amendment  of  a 
cause  of  action  barred  by  the  statute  of  lim- 
itations,—a  practice  condemned  by  several 
Michigan  cases.  Gorman  t.  Newaygo  Circuit 
Judge,  27  Mich.  138;  Michigan  Cent  R.  Co. 
r.  Kalamazoo  Circuit  Judge,  35  Mich.  227; 
Connecticut  Fire  Ins.  Co.  T.  Monroe  Circuit 
Judge,  77  Mich.  231,  43  N.  W.  871;  Nugent 
T.  AdBlt,  93  Mich.  462,  53  N.  W.  R20.  All  Of 
these  cases  rest  upon  the  introduction  of  an- 
other and  different  cause  of  action.  When 
this  Is  not  the  effect,  there  is  no  obstacle  to 
an  amendment.  Here  there  is  nothing  of 
the  kind,  the  only  change  In  the  declaratlw 
b^ng  an  aUegaUtHi  of  performance  of  the 
contract  theretofore  declared  upon.  Wilcox 
T.  Kassick,  2  Mich.  165. 

It  is  Insisted  that  the  declaration  was  not 
in  fact  amended;  but  the  conrt  permitted 
the  trial  to  proceed,  after  stating  what  the 
amendment  should  be,  to  which  counsel  for 
the  plalntiir  assented.  We  think  this  suffi- 
cient, as  It  all  t^>pea^B  npcoi  the  record. 

An  order  was  made  nclndlng  witnesses 
from  the  court  Voom,  Imt  the  conrt  permit- 
ted the  plaintiff's  asslgnOTS  to  remain.  Tlits 
was  a  mater  of  discretion.  People  t.  Hall, 
48  Mich.  487, 12  N.  W.  605;  People  t.  Bums, 
67  Mich.  537,  86  N.  W.  1S4. 

Part  of  the  proper^  destroyed  conlsisted 
of  counters,  sbelring,  prescription  cases,  and 
other  fixtures  of  a  drug  store,  that  were 
constructed  for  a  store  in  Detroit,  from  the 
owners  of  which  the  plaintiff's  assignors  bad 
bought  it.  Upon  plalntifTs  undertaking  to 
show  that  It  had  not  deteriorated  in  ralue^ 
hb  was  permitted  to  prove  Its  condition  and 
value  some  years  before  by  the  owner  and 
the  mechanic  who  made  the  articles.  It  is 
contended  that  this  was  error.  Evidence  of 
value  must  usually  be  confined  to  a  period 
reasonably  near  to  the  time  of  conversion  or 
deetructfon,  and  especially  Is  this  so  where 
the  property  consists  of  perishable  articles. 
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or  goods  taarln?  market  values  subject  to 
fluctoatlona.    French  t.  ntch.  67  Mich.  492, 

35  N.  W.  258;  ShowmflD  v.  I>ee,  79  Mich.  655. 
44  N.  W.  1061.  But  there  Is  much  property 
that  has  do  settled  market  Talae  sabject 
to  quotation.  Furniture,  machinery,  wag- 
ons, and  innumerable  articles  In  dally  use 
may  be  of  more  Intrinsic  value  than  the 
amounts  they  would  sell  for.  They  cannot 
always  be  duplicated  in  the  market,  and 
greater  latitude  in  proving  value  is  permit- 
ted than  In  other  cases.  These  fixtures  were 
property  of  this  class,  and  It  was  proper  to 
show  the  cost  and  condition,  that  the  jury 
might  determine  the  reasonable  worth  at  the 
time  and  place  of  their  destruction.  Insur- 
ance Co.  V.  Horton,  28  Mich.  173;  Denton  v. 
Smith,  Gl  Mich.  431.  28  N.  W.  100;  Ruppel  v. 
Manufacturing  Co.,  90  Mich.  455.  55  N.  W. 
095. 

The  witness  Blschoff,  who  testified  that  he 
knew  very  near  what  soda  fountains  were 
worth,  was  competent  to  express  an  opinion 
upon  the  value  of  the  one  In  question. 

We  think  it  within  the  discretion  of  the 
trial  court  to  permit  cross-examination  In  re- 
lation to  the  habits  of  a  witness.  A  former 
owner  of  the  property  destroyed  was  al- 
lowed to  testify  to  the  number  and  kind  of 
shelf  bottles  sold  by  him  to  the  plaintlCTs 
assignors,  being  those  subsequently  destroy- 
ed. He  refreshed  his  memory  from  a  list 
which  he  made  from  recollection  a  short  time 
before  the  trial.  This  was  competent.  It  is 
different  from  a  statement  of  a  transaction 
or  convei-satlon,  in  uiat  It  adds  nothing  to  the 
force  of  the  statement  of  the  witness,  and 
was  not  claimed  to  do  so. 

The  policy  provided  that,  "if  fire  occur,  the 
insured  shall  give  Immediate  notice  of  any 
loss  thereby  In  writing  to  this  company,  pro- 
tect the  property  from  further  damage,  forth- 
with separate  the  damaged  and  undamaged 
personal  property,  put  It  in  the  best  possi- 
ble order,  make  a  complete  Inventory  of  the 
same,  stating  the  quantity  and  cost  of  each 
article  and  the  amount  claimed  thereon;  and 
within  sixty  days  after  the  fire,  unless  such 
time  Is  extended  In  writing  by  this  com- 
pany, shall  render  a  statement  to  the  com- 
pany, signed  and  sworn  to  by  said  Insured, 
stating  the  knowledge  and  belief  of  the  in- 
sured as  to  the  time  and  origin  of  the  fire, 
the  interest  of  the  Insured  and  of  all  others 
In  the  property,  the  cash  value  of  each  Item 
thereof,  and  the  amount  of  loss  thereon," 
etc.  Proofs  of  loss  upon  the  blanks  of  the 
company  were  furnished.  It  la  now  contend- 
ed that  this  requires  the  assured  to  furnish 
an  Inventory  of  each  item  of  all  property  de- 
stroyed. We  think  otherwise,  and  that  the 
claim  has  reference  to  damaged  and  undam- 
aged property.  In  this  case  the  property 
was  totally  destroyed,  and  such  property  is 
not  within  the  letter  of  the  policy  requiring 
an  Inventory. 

The  court  instructed  the  jury  that,  "if  they 


have  honestly  overvalued  th^  property,  it 
win  not  defeat  insurance,  because  value  Is  a 
matter  largely  of  opinion.  They  will  be  oi- 
titled  to  recover  on  these  several  Items  what 
you  think  they  are  entitled  to  recover."  This 
Is  the  charge  as  quoted  In  the  brief  of  coun- 
sel, and  Is  a  most  unfair  statement  of  It. 
It  Is  apparently  intended  to  convey  the  Im- 
pression that  the  two  sentences  were  con- 
secutive, bpt  In  the  charge  they  were  not,  as 
will  appear  from  the  following  correct  state- 
ment of  the  charge:  "It  is  Insisted  In  this 
case  that  there  was  an  overvaluation  on  the 
part  of  the  Cartwrlght  Brothers.  If  they 
have  honestly  overvalued  their  property,  it 
will  not  defeat  Insurance,  because  value  Is 
a  matter  largely  of  opinion;  and  if  they  hon- 
estly believe,  in  making  their  representa- 
tions in  the  proof  of  loss,  or  at  the  time  of 
Issuing  the  policy,  that  the  stock  was  worth 
—that  the  stock,  fixtures,  and  soda  fountain 
were  worth— the  sum  for  which  they  were 
Insured,  then  It  will  not  defeat  the  recovery. 
If,  however,  after  the  loss,  they  have  at- 
tempted to  claim  a  larger  sum  on  those  Items 
than  they  actually  believe  was  due,  if  they 
have  attempted  to  claim  more  than  they  real- 
ly knew  It  was  worth, — in  other  words,  if 
they  had  been  guilty  of  fraud  in  that  respect, 
—It  will  bar  their  recovery.  If  yon  find  that 
they  have  acted  honestly  In  this  regard,  they 
will  be  entitled  to  recover  on  those  several 
Items  what  yon  think  tbey  are  entitled  to  re- 
cover. They  will  be  entitled  to  recover;  that 
is.  not  exceeding  the  amount  at  which  they 
were  valued."  There  is  little  excuse  for  de- 
fendant's contention  in  the  face  of  this 
chaise,  or  occasion  for  discussing  It  further. 

The  point  raised  In  relation  to  incumbrau- 
ces  is  about  aa  trivial.  The  policy  pro- 
vides that  "loss,  if  any,  itayable  to  Cyrus 
Johnston,  as  his  chattel  mortgage  interest 
may  appear."  This  mortgage  was  given  to 
Dehn,  with  a  prcHnlssory  note  which  it  se- 
cured. It  was  transferred  to  Johnston  by  In- 
dorsement of  the  note.  The  agent  who  In- 
sured the  property  was  Johnston's  brother-in- 
law,  and  the  evidence  of  the  adjuster  shows 
that  Johnston  was  recognized  and  under^ 
stood  by  all  to  be  the  owner  of  the  mortgage. 
As  to  the  mortgage  of  fl70,  the  court  ex- 
cluded the  testimony. 

Counsel  also  claims  that  there  was  evi- 
dence of  misrepresentation  by  the  assured. 
He  deduces  It  from  the  facts  that  the  policy 
describes  the  stock  insured  as  contained  in 
a  "corrugated  Iron-clad  building,  with  a  steti 
roof,"  and  that  one  of  the  witnesses  testified 
as  follows:  "Q.  Mr.  Cartwrlght,  was  that  a 
frame  building?  A.  No,  a  brick  building." 
Discussion  Is  unnecessary. 

We  see  no  reason  for  disturbing  the  Judg- 
ment of  the  circuit  court  It  will  therefore 
be  affirmed. 

GRANT,  f.,  did  not  Bit  The  nther  justices 
concurred. 
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RASCH  et  al.  t.  BXSSBL. 
(Supreme  Conrt  of  Michigan.    July  2,  1895.) 

AnriOK  ON  Jcsticb's  Judowent  —  Failorb  ow 
Docket  to  Show  Jdrjbdiotioet. 
In  an  action  on  a  juBtice's  Judgment,  the 
failure  of  the  jDstice'a  docket  to  show  that  he  ae- 
quired  and  retained  jurisdiction  cannot  be  sup- 
plied hr  memoranda  made  by  him  on  the  file 
wrapper. 

Brror  to  drcult  court,  Wayne  cotmty;  Wil- 
liam li.  Carpenter,  Judge. 

Action  by  EdwlD  A.  Basch  and  another 
against  l!:dwftnl  W.  Bissd  on  a  judgment 
rendered  by  a  justice  of  the  peace.  Judg- 
ment was  rendered  for  plalntUts,  and  defoid- 
ant  appeals.  ReTCrscd. 

B.  T.  Frentis,  for  appellant.  Boweu,  Doug- 
las &  Whiting,  for  appellees. 

McOBATH,  C.  J.  This  Is  a  suit  upon  a 
Judgment  rendered  by  a  justice  of  the  peace 
in  the  city  of  Detroit  The  only  docket  en- 
tries after  the  title  of  the  cause  and  the  state- 
ment of  the  nature  of  the  action  are  as  fol- 
lows: "July  27.  Judgment  favor  of  pltf. 
by  default  few  $76.25  damages,  3.50  costs. 
Stay  of  execution  put  In.  See  flies.  Charles 
H.  Borgman,  Justice  of  the  Peace."  To  sup- 
port the  docket,  plaintiff,  after  proof  of  the 
handwriting  and  signature  of  the  Jostlce,  in- 
troduced the  minutes  upon  the  file  wrapper, 
which,  after  giving  the  title,  were  as  follows: 
"Action  of  Assumpsit  Return  day,  July 
IGth,  9  a.  m.  At  9  o'clock  In  the  forenoon 
case  was  called,  and  parties  api>eared;  and 
then,  by  consent;  cause  was  adjourned  to 
July  27th,  at  9  a.  m.  At  this  time  case  was 
called,  and  pltfs.  appeared  In  person  and  by 
their  attorney,  J.  W.  Dtmoran,  who  declared 
orally  against  defendant  in  an  action  of  as- 
sumpsit on  all  common  counts,  and  for  goods 
sold  and  d^vered,  and  claimed  damages 
9800.  The  defendant  did  not  appear,  and  aft- 
w  waiting  one  hour  his  default  was  noted, 
on  behalf  of  plfla  Henry  Eleallng  was  sworn 
and  testified,  and  thereupon  I  rendered  Judg- 
ment In  favor  of  the  plaintiffs  and  against 
the  defendant  for  the  smn  of  seventy-six  and 
25-100  dollars  damages,  and  for  $3.50  costs  of 
suit  Damages,  $76.25;  costs,  $3.50.  July 
27,  1883."  It  will  be  noticed  that  these  min- 
utes are.  In  themselves,  Incomplete.  No  year 
Is  menticmed,  except  that  given  Just  before 
the  signature  of  the  Justice.  They  must  nec- 
essarily be  supported  by  Inf  ermces,  or  by  ref- 
erence to  the  files.  There  Is  no  statute  re- 
quiring these  minutes  to  be  kept,  or  the  files 
to  be  preserved.  The  docket  or  the  minutes 
of  a  Justice  must  show  affirmatively  not  only 
that  be  acquired  Jurisdiction,  but  that  he  re- 
tained it.  Plaintiff,  to  supply  the  omission. 
Introduced  the  flies.  The  rule  laid  down  In 
Hickey  v.  Hinsdale,  8  Mich.  2G6,  cannot  be 
thus  extended.  In  that  case,  as  well  as  In 
Saunders  v.  Manufacturing  Co.,  ^  Mich.  520, 
the  rendition  of  the  Judgment  was  shown  by 
the  JoBtkeu   It  Is  but  another  step  Arom  the 


production  of  the  files  to  parol  proof,  to  sup- 
ply substantial  omissions. 

It  is  unnecessary  to  discuss  the  other  ques- 
tions raised.  The  Judgmoit  hi  revised.  The 
other  Justices  concurred. 


HOFFMAN  T.  ADAMS. 
(Supreme  Court  of  Michigan.    July  2,  1895.) 
Injl'hy  to  Servant— Neomqence  or  Master  — 
PuRyi8Hisa  Vicious  HoasB — IxauFPi- 
ciENT  Harness. 

1.  In  an  action  by  a  senraat  against  his 
master  for  personal  injuries  rec^ved  in  a  runa- 
way, alleged  to  have  been  due  to  defendant's 
negligence  in  famishii^  him  an  unmnnngeable 
horse  to  drive,  and  improper  harness,  it  appear- 
ed that  plaintiff,  a  boy  16  years  of  age,  had  just 
recovered  from  a  severe  illnessj  and  was  employ- 
ed by  defendant  to  ^rive  a  delivery  wagon.  Oa 
the  afternoon  of  the  second  day  of  plaintiflTa 
employment,  the  horse  in  qaeation  was  hitched 
np.  The  hamesB  was  without  a  checkrein,  and 
without  a  ring  on  the  saddle  to  guide  the  driv- 
ing rein.  One  of  plaintiff's  witnesses,  who  liv«d 
near  defendant's  store,  testified  that  be  bad 
never  known  the  horse  to  have  been  used  before 
by  defendant  in  a  delivery  wagon,  and  that  the 
horse  was  very  nervous.  Another  witness  tes- 
tified that  the  horse  was  high-spirited,  and  that 
be  bad  seen  her  jump  when  mud  would  fiy  from 
the  wheel  and  strike  her.  No  warnins  was  giv- 
en to  plaintiff  concerning  the  horse.  Mdd.  that 
the  question  of  defendant's  negligence  was  for 
the  jnry. 

2.  Plaintiff  having  been  injured  by  a  kick 
from  the  horse,  it  was  proper  to  submit  to  the 
jury  whether  the  accident  was  dne  to  the  unsafe 
condition  of  the  harness,  since  the  horse,  if 
checked,  would  not  have  been  so  likely  to  kick. 

3.  In  an  action  by  a  servant  against  hie  mas- 
ter for  personal  injuries,  a  Btflt<>ment  by  plain- 
tiff's counsel  in  his  opening  stittrnipnt  that  he 
intended  to  show  that  defendant  had  not  gone 
near  plaintiff  after  the  injury,  which  temaxk 
was  promptly  stricken  out,  and  an  offer  of  evi- 
dence to  such  effect,  which  was  also  promptly 
exclnded,  nre  not  ground  for  reversal,  where 
ih^n  Is  nothing  to  show  bat  that  the  counsel's 
claim  that  such  evidence  was  admissible  to 
■how  that  plaintiff  was  entifled  to  exemplary 
damages  was  in  good  faith, 

4.  Plaintiff  asked  defendant  if  he  had  not 
stated  that  a  certain  witness  of  his  had  stolen 
a  certain  article  from  him,  and  that  he  intended 
to  hold  the  theft  over  his  head  until  after  the 
action  was  over.  Defendant  denied  making 
the  statement,  and  the  person  to  whom  plaintiff 
claimed  it  was  made  also  denied  it  No  motion 
was  made  to  strikt;  out  such  evidence,  nor  was 
there  any  showing  but  that  plaintifFs  counsel 
acted  in  good  faith  in  opening  the  inquiry,  and 
defendant,  without  objection,  testified  to  other 
thefts  by  the  witness.  Bdd,  that  the  evidence 
was  not  prejodldal  to  defendant 

Brmr  to  drcult  court.  Wayne  county;  WIl- 
lard  M.  LUllbrldge,  Judge. 

Action  by  Augustus  Hoffman  against  Mi- 
chael A.  Adams.  There  was  a  Judgment  for 
plaintiff,  and  d^endant  brings  error.  Af- 
firmed. 

Br«inan,  Donnelly  &  Van  De  Mark,  for 
pellant.   B.  D.  Engle,  for  ai^le& 

MONTGOMERY,  J.  This  Is  an  action 
brought  by  the  plaintiff  against  the  defradant 
to  recover  damages  for  an  injury  received  by 
reason  of  a  horse  which  he  was  driving  fa: 
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the  defendant  lutvInK  ran  away,  and  become 
vnmanaKeable,  and  baring  kl(^ed  the  plain- 
tiff, breaking  his  leg.  The  declaration  allies 
that  the  hone  was  a  ridous,  hlsh-spirited, 
dangerous,  biting,  and  kicking  animal,  wholly 
unfit  and  unsafe  to  be  used  by  a  stranger,  and 
in  a  new  business,  to  which  be  was  not  ac- 
customed, and  that  the  tIcIous,  dangerous,  bit- 
ing, and  kicking  characteristics  of  the  hcHTse 
were  well  known  to  the  defendant,  and  that 
be  knew  that  she  was  wild,  spirited,  and  was 
liable  and  Inclined  to  run  away  at  the  first 
opportunity,  and  that  he  knew  tbat  she  was  an 
nnsafe  animal,  for  the  reasons  aforesaid,  to 
be  used  in  the  dellTering  of  goods.  The  dec- 
laration also  alleged  that  the  harness  used 
upon  the  horse  was  too  small,  and  unfit  to  be 
used  with  her;  that  tfle  terret  or  ring  on  one 
side  of  the  harness  had  been  lost  or  brok^; 
that  the  line  swung  loose,  without  anything 
to  guide  or  bold  the  same,  from  the  bit  of  tbe 
horse  to  the  hand  of  the  driver;  that  there 
wga  no  cbeckrein  to  the  headstall,  nor  any- 
thing to  keep  the  aolmal's  bead  up.  Plaintiff 
iras  at  the  time  of  recelvlDgtbe  Injuries  about 
IS  years  of  age,  and  bad  Just  recovered  from 
an  Illness,  and  applied  to  the  defendant  for  a 
position.  Defendant  employed  him  to  drive 
a  ddivery  wagon.  Tbe  first  day  and  part  of 
the  next  he  used  a  small  pony  called  Jlmmle. 
On  the  afternoon  of  the  second  day,  defendant 
ordnred  tbe  horse  In  question  to  be  hitched  up, 
and  ordered  the  old  harness  to  be  put  on  the 
borse.  Plaintiff  testified  that  there  was  no 
cbeckrein  to  the  headstall,  and  that  there  was 
no  ring  on  the  saddle  for  the  line  to  go 
through,  and  that  the  harness  was  too  small 
(or  the  horse.  During  that  afternoon  the 
plaintiff  received  his  injuries. 

Plaintiff  called  as  a  witness  O.  F.  Cope- 
land,  who  testified  tbat  he  woriEed  next  door 
to  the  plaintiff;  that  he  saw  the  horse  tbe 
afternoon  It  was  hitched  up,  and  had  seen 
her  In  the  use  of  defendant  before  that  time; 
that  be  did  not  know  of  ber  having  been  used 
to  deliver  goods  before  that  time;  tbat  the 
mare  was  of  a  very  nervous  disposition;  that 
be  had  noticed  that.  In  bitching  up,  Mr.  Adams 
would  do  tbe  handling  of  tbe  mare;  be  would 
be  there  to  see  to  tbe  bitching  up  of  tbe  mare; 
that  he  also  noticed  on  the  occasion  In  ques- 
tion tbat  tbe  horse  had  no  check.  Plaintiff 
also  called  as  a  witness  Mr.  La  Flamboy,  who 
had  known  the  mare  before  she  was  bought 
by  the  defendant;  that  she  was  owned  by 
witness's  partner,  and  sold  by  him  to  Mr. 
Adnms;  that  she  was  a  higb-splrited  animal, 
and  a  nice  driver;  tbat  If  she  was  ever  driven 
along,  and  another  rig  came  up  behind,  she 
was  ready  to  spring  and  go;  that  somenmes 
be  had  seen  mud  fly  from  the  wheel,  and 
strike  her,  and  she  would  Jnmp.  "You  had 
to  attend  to  your  driving."  Plaintiff  also  call- 
ed a  witness  who  testified  that  after  the  acci- 
dent defendant  said  that  he  was  sorry  he 
hired  the  plaintiff;  that  he  should  have  known 
better  than  to  have  hired  him;  that  he  was 
no  good,  and  bad  Just  come  out  of  tbe  hos- 


pital, and  been  there  eluJit  or  ten  weeks.  De- 
fendant testified  tbat  be  did  not  tell  Hoff- 
man that  the  horse  was  a  hIgh-Uved  borae; 
that  be  did  not  think  tbe  horse  was  blgb- 
lived;  did  not  tell  him  any  such  thing;  did 
not  think  It  was  necessary;  did  not  give  them 
any  warning;  thej  were  hired  for  that  pur- 
pose. 

It  is  stroiuonsly  Insisted  that  there  was  no 
evidence  to  go  to  tbe  Jury,  but  we  think,  vrith 
the  inferences  which  tbe  Jury  were  Justified 
In  drawing  from  tbe  evidence,  that  it  became 
a  question  for  them  wbeth«,  In  view  of  the 
plaintiff's  age  and  condition,  the  defendant 
was  in  tbe  eierclae  of  due  care  in  intrusting, 
and  particularly  without  warning,  this  hotse 
to  his  care.  It  was  open  to  the  Jury  to  find 
that  the  defendant  bad  knowledge  of  the  char- 
acteristics of  the  horse,  as  be  bad  driven  her 
tar  some  time  before  the  accident;  and  we 
think  it  was  also  for  the  Jury  to  say  whether 
tbe  defendant  was  in  fanlt  In  permitting  plain- 
tiff to  use  her  with  the  harness  which  he  fur- 
nished, with  no  means  of  checking  tbe  ani- 
maL  It  is  true  there  was  a  conflict  in  the 
testimony  as  to  defendant's  knowledge,  but 
we  are  not  prepared  to  say  that  there  was  no 
evidence  on  this  point  tac  the  Jury.  The  cir- 
cuit Judge  submitted  the  question  to  the  jury, 
with  a  fair  charge,  In  which  be  stated:  "The 
question  for  you  in  this  case  is  not  whether  tbe 
borse  ran  away  and  injured  this  plaintiff, 
but  the  question  is,  did  the  owner  ot  that 
horse,  tbe  defradant  in  this  case,  know,  or 
have  reasonable  cause  to  know,  that  tbe  horse 
was  unsafe  to  be  driven  on  this  delivery 
wagon  by  this  plaintiff?  That  is  the  leading 
question  In  this  case."  He  further  said  to 
the  Jury:  **If  yon  find  that  tbe  defendant  was 
negligent  that  the  horse  was  unsafe,  and 
was  known  to  him  to  be  unsafe,  or  that  by 
reasonable  care  be  should  have  known  it  was 
unsafe,  or,  in  other  words,  be  had  reasonable 
cause  to  know  It  was  unsafe,  and  tbat  tbe 
harness  was  not  In  a  reasonably  safe  and 
proper  condition  to  be  driven  upon  tbe  borae^ 
then  your  verdict  should  be  tor  the  plaintiff." 
This  latter  portion  of  the  charge  is  criticised 
on  the  ground  tbat  tbere  Is  no  evidence  that 
the  accident  was  caused  by  reason  of  the  de- 
fective harness.  But,  as  tbe  Injury  resulted 
from  a  kick  of  the  horse,  we  think  the  jury 
might  have  drawn  tbe  Inference  that,  had  the 
borse  been  checked.  It  would  not  have  been 
BO  likely  to  have  occurred. 

Error  Is  also  assigned  on  the  statement  made 
by  plaintiffs  counsel.  In  opening  the  case  to 
the  jury,  that  he  expected  to  prove  mat  de- 
fendant did  not  go  near  plaintiff  after  tbe 
accident.  When  objection  was  made  to  the 
statemoit,  the  court  promptly  ruled  that  tbe 
proposed  testimony  was  incompetent,  and  ex- 
cluded the  testimony  when  offered.  Plaintiff's 
counsel  stated,  in  connection  with  the  state- 
ment, that  he  offered  it  as  bearing  upon  tbe 
measure  of  flamages,  claiming  that  such  tes- 
timony might  tend  to  show  tbat  he  was  en- 
tltled  to  exemplary  damages.    We  bars  nn 


Digitized  by  Google 


VAN  DUSBN  «.  KINO. 


9 


reason  to  doubt  the  good  faith  of  counsd  in 
DiaUng  this  imposition,  and,  under  the  clr- 
cumstances,  we  do  not  think,  Id  view  of  the 
prompt  ruling  of  the  court,  the  offer  can  be 
said  to  have  prejudiced  the  jury. 

One  Cole  had  been  In  the  employ  of  defend- 
ant and  waa  a  witness  on  the  triaL  When 
defendant  waa  on  the  stand,  he  waa  asked 
wbethK  Cole  had  not  stolen  from  him  when  In 
hla  emidoy,  and  whether  be  bad  not  said  to 
one  Spring  that  Cole  bad  stolen  a  chamber  set, 
and  that  he  (defendant)  was  going  to  have 
Cole  arrested,  and  hold  it  over  him  until  this 
suit  was  decided.  He  denied  having  made 
these  statements,  and  Spring  waa  called  to 
contradict  him.  Hie  witness  was  asked  wheth* 
er  defendant  bad  told  him  that  Cole  had 
stolen  chamber  sets.  This  was  objected  to. 
Error  ts  assigned  upon  the  admission  of  the 
testimony,  on  the  ground  that  it  related  to  an 
Immaterial  issue.  Standing  by  itself,  this  tes- 
timony waa  immaterial,  but,  as  offered  in  con- 
nection with  the  purpose  to  show  that  the 
defendant  had  made  the  other  statements  In 
regard  to  holding  the  matter  over  the  witness 
Cole  pending  the  trial  of  the  caae,  It  would 
have  been  competent.  The  witness  Spring, 
however,  testified  that  defendant  did  not  make 
the  atatemrats  implied  In  the  question  put  to 
the  defendant.  We  assume  that  counsel  was 
acting  in  good  faith  In  opratng  up  this  In- 
quiry, and,  as  there  was  no  motion  to  strike 
out  the  testimony  thereafter,  we  think  the 
case  should  not  be  reversed  on  this  ground, 
unless  It  Is  apparent  that  the  error  was  dam- 
aging to  defendant's  case.  It  Is  quite  evident 
that  it  was  not,  as  its  only  effect  was  as  it 
bore  upon  the  credibility  of  the  witness  Cole; 
and  the  defendant  was  himself  permitted  to 
testify,  apparently  without  objection,  that  the 
wituess  Oole  bad  been  guilty  of  stealing  some 
small  items  from  bis  store.  It  could  not  be 
very  material,  as  bearing  upon  his  credibility, 
whether  the  articles  which  he  stole  were 
lamp  diimneys  or  buttn-  kniv.es. 

We  think  no  error  was  committed  on  the 
trial  which  worked  a  prejudice  to  the  defend- 
ant The  Judgment  will  be  affirmed,  with 
costs.   The  other  Justices  concurred. 


VAN  DUSBN  T.  KINa. 

(Supreme  Court  of  Michigan.    July  2,  ISSS.) 

8HBairP»— COLLBCTIOK  OP  NOTB— COBRCIOM. 

Defendant,  while  sheriff,  took  a  note  for 
collection  axoinat  plaintiff's  hasbaod,  ander  on 
agreement  that  he  waa  to  have  one-half  for  col- 
lecting it.  He  aued  out  a  writ  of  attachment  in 
the  name  of  the  pbyee,  and,  under  threats  of  a 
lery.  a  mortage  was  giveo  by  the  huaband  on 
plaiatiff*8  steers.  Bda,  under  How.  Ann.  St  S 
7050.  providing  that  no  constable  shall  buy  any 
note  for  the  purpose  of  commencing  a  euit  be- 
fore a  justice;  section  500,  providing  that  no 
sheriff  shall  appear  in  any  court  for  or  on  behalf 
of  any  party  to  a  suit;  and  section  i^,  autfaoria- 
)ng  sheriffs  to  exerdse  all  the  powers  of  consta- 
bles,—that  the  mortgage  waa  obtained  by  fraud 
and  coercion. 


Error  to  circuit  court,  Montcalm  eennty; 
Frank  D.  M.  Davis,  Judge. 

Trover  by  Amanda  M.  Van  Dnsen  against 
Charles  M.  King.  From  a  Judgment  for  de- 
fendant, plaintiff  brings  error.  Bevecaed. 

Lonuel  Clute  and  Miller  &  dnte,  ap- 
pellant F,  A.  Miller,  for  appellee^ 

McGRATH,  C.  J.  This  Is  trover  for  the 
seizure  and  sale  of  a  yoke  of  steers,  under  a 
chattel  mcHTtgage.  Defendant,  while  sheriff, 
took  for  collection  a  note  against  piaintltTa 
husband,  und^  an  agreement  with  the  payee 
that  he,  the  sheriff,  was  to  have  half  of  the 
proceeds  in  case  he  succeeded  in  collecting  it 
He  then  went  before  a  Justice,  took  out  a 
writ  of  attachment  In  the  name  of  the  payor 
of  the  note,  and,  armed  therewith,  went  to 
the  house  at  the  maker  and  threatened  to 
make  a  levy  unless  the  note  was  paid.  To 
avoid  such  threatened  levy,  the  mortgage  was 
given  by  plaintiff's  husband,  and  defendant 
afterwards  sdzed  the  property  thereunder. 
Def^idant  testifies  that  plaintiff  at  that  time 
made  no  claim  to  the  property,  but  refused  to 
Join  In  the  mortgage.  It  was  admitted  upon 
the  trial  that  the  pn^erty  did  In  fact  belong 
to  plaintiff  when  the  mortgage  was  given, 
and  when  the  steers  were  taken  under  the 
mortgage  The  court  however.  Instructed 
the  Jury  that  if  she  stood  by  and  assented  to 
the  giving  of  the  mortgage,  she  was  estopped. 
This  Instruction  was,  perhaps,  supported  by 
the  testimony  of  the  defendant  although  his 
testimony  was  disputed,  not  only  by  plaintiff, 
but  by  others.  The  court  further  Instructed 
the  Jury  that  the  aherlff  had  a  right  to  take 
the  course  he  did  to  make  this  collection,  and 
*that  the  question  as  to  how  be  came  by  the 
notes,  so  long  as  it  Is  not  disputed  but  what 
it  was  a  valid  indebtedness.  Is  no  question  or 
concern  to  you."  In  this  the  court  erred. 
How.  Ann.  St  f  590,  provides  that:  "No 
sheriff,  deputy  sheriff,  or  coroner  shall  appear 
in  any  court  as  attorney  or  counsel  for  or  oo 
behalf  of  any  party  in  a  suit;  nor  sbail  he 
draw,  make  or  fill  up  any  writ  declamtlon, 
plea  or  process  for  any  such  party;  nor  shall 
he,  with  Intent  to  procure  himself  to  be 
employed  in  the  collection  of  any  demand, 
or  the  service  of  any  process,  advise  or  coun- 
sel any  pawn  to  commence  any  suit  or  pro- 
ceedlug;  and  either  of  said  officers,  for  a 
vlolati<ui  of  any  such  [woTlslon  of  this  section, 
shall  forfeit  the  sum  of  $50."  In  Oarrison  v. 
Hoyt  25  Mich.  509,  it  was  held  that  the  al- 
teration of  a  summons  by  a  sheriff,  although 
authorized  so  to  do  by  the  Justice,  Invalidated 
the  process.  How.  Ann.  St  i  7050,  provides 
that;  "No  Justice  of  the  peace  or  constable 
shall,  directly  or  Indirectly,  buy  or  be  Inter- 
ested in  buying,  any  note,  bond  or  other  de- 
mand, for  the  purpose  of  commencing  any 
suit  thereon  before  a  Justice;  nor  shall  any 
Justice  or  constable,  either  before  or  after 
the  suit  brought  lend  or  advance,  or  agree  to 
lend  or  advance,  or  procure  to  be  lent  or  ad- 
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vanced,  any  money  or  Taluable  thing,  to  any 
person  In  e<sisideratlon  of,  w  aa  a  reward 
for,  or  inducement  to,  the  placing  or  having 
placed  In  the  hands  of  anc^  Justice  or  con- 
stahle,  any  debt,  demand  or  cauee  of  action 
wliatever.  for  prosecution  or  collection."  Sec- 
,  tloD  7052  subjects  the  offending  Justice  or 
constable  to  a  fine  not  exceeding  (500,  or  Im- 
prisonment not  exceeding  six  mouths,  or  both 
Qne  and  imprisonment.  Section  59G  author- 
izes sheriffs  to  serve  or  execute  process  Issu- 
ing from  a  Justice,  and  to  exercise  all  the 
powers  of  constables.  Section  9035  provides 
that:  "No  Judge,  justice,  sheriff  or  other  offi- 
cer whatsoever  or  other  person  to  whom  any 
fees  or  compensation  shall  be  allowed  by  law 
for  any  service,  shall  take  or  receive  any  oth- 
er or  greater  fee  or  reward  for  such  service, 
but  such  as  is  or  shall  be  allowed  by  the 
laws  of  this  state."  Section  606  provides  that 
the  coroner  shall  serve  and  execute  all  pro- 
cess when  the  8h«-lff  shall  be  a  party.  Clear- 
ly, under  these  statutory  provisions,  the  8h»- 
Iff  had  no  authority  to  execute  the  writ  of  at- 
tachment He  concealed  from  the  parties  the 
fact  that  he  was  there  as  a  party  in  interest, 
and  asserted  a  right,  which  he  did  not  pos- 
sess, of  acting  as  a  public  officer,  and,  by 
tbreatenlng  a  levy  and  sale  if  the  debt  was 
not  settled,  secured  the  mortgage.  Under 
such  circumstances.  It  must  be  held  that  the 
mortgage  was  obtained  by  fraud  and  coer- 
clcHi.  '  A  sheriff  cannot  be  allowed  to  wield 
the  process  of  the  courts  In  his  own  Interest, 
and  thus  abuse  such  process.  As  is  said  In 
one  of  the  cases.  It  is  not  so  mncb  a  question 
of  individual  right  as  of  public  policy.  Mills 
7.  Young,  23  Wend.  313;  Stewart  t.  Mag- 
nesB,  2  Cold.  (Tenn.)  310;  Sherman  t.  Boyce, 
15  Johns.  442;  Caffery  t.  Dudgeon.  38  Ind. 
621;  Carpenter  v.  StIlwell,  11  N.  Y.  61.  The 
Judgment  must  be  reversed,  and  a  new  trial 
awarded. 

HOOKER,  J.,  did  not  alt.  Ttie  other  Jus- 
tices concurred. 


GLOBB  OASKBT  MAXUF'O  CO.  t.  WOL- 
COTT. 

(Snpreme  Court  of  Ulehigan.    July  2.  ISKS.) 

81.LB  BT  D£BTOR— RIOUT8  OF  CHEOITOHB. 

K.  executed  a  bill  of  sale  of  his  stock 

Id  trade  to  B.,  to  conduct  the  business  till  he 
^lad  satisfied  the  indebtedness  of  K.  to  him, 
and  the  indebtedness  of  K.  for  which  B.  was 
liable,  when  B.  should  turn  the  balance  of  the 
stock  over  to  E.  B.'s  administrator  gave  a  bill 
of  sate  to  W..  to  whom  K.  was  intlebted,  in  con- 
sideration of  W.'s  payiiiK  the  debts  for  which 
B.  was  liable.  Hdd  that,  on  a  Snding  br  the 
jurj  that  the  sale  to  W.  was  intended  as  an  ab- 
solutr  Bale,  and  the  consideration  was  a  fair 
one,  other  creditors  of  K.  had  no  rights  in  the 
property. 

Error  to  circuit  court,  Lenawee  county; 
Victor  li.  Lane,  Judge. 

tjOi-alBhee  proceedings  by  the  Globe  Casket 
Manufacturing  Company  against  Isaac  0. 
Wolcott,  gamlsbee  of  John  S.  Kinney.  Judg- 


ment for  plaintiff,  and  gandsbee  hrings  error. 

Affirmed. 

James  W.  WIghtman  and  Wood  &  Bird, 
for  appellant  Walter  O.  Bnrridge  and  Sals- 
bury  &  O'Ueal^,  tat  appellee. 

LONG,  J.  On  March  17,  1893.  the  Globe 
Casket  Manufacturing  Company  began  suit 
against  John  S.  Kinney  to  recover  $323  due 
It  from  him  for  goods  sold  and  delivered. 
Slmnltaneously  with  the  b^inning  of  this 
Suit,  a  garnishee  suit  was  begun  against  Isaac 
C.  Wolcott,  the  defendant  her^n,  the  plaintiff 
claiming  that  Wolcott  had  money  and  effects 
In  his  hands  belonging  to  Kinney.  PlaintlfTs 
claim  Is  that  for  some  years  prior  to  the  year 
1883  John  S.  Kinney  had  been  ragaged  In  the 
furniture  and  undertaking  business  In  the  vil- 
lage of  Tecumseh,  and  had  bectmie  indebted 
to  a  number  of  persona,  among  whom  was  the 
plaintiff.  Mr.  Kinney  was  taken  iU  In  the 
latter  part  of  the  year  1892,  and  at  that  time 
made  a  bill  of  sale  of  hla  entire  stock  and 
book  accounts  to  AVllllam  Bresle,  his  brother- 
in-law,  who  had  Indorsed  his  paper  to  a  con- 
sidemble  amount,  to  secure  blm  against  loss 
in  the  event  of  Kinney's  death.  The  under- 
standing was,  at  the  time  the  bill  of  sale 
was  executed,  that  Mr.  Breele  should  take 
charge  of  the  stock  and  conduct  the  buatni^ss 
until  he  could  realize  enough  out  of  it  to  sat- 
isfy the  indebtedness  upon  which  be  was  lia- 
ble, at  which  time  It  was  agreed  be  should 
then  turn  the  stock  over  to  Mr.  Kinney,  or 
to  whoever  should  be  entitled  to  it  when  that 
time  arrived.  In  pursuance  of  this  agree- 
ment, Mr.  Bresle  took  chaise  of  the  business, 
and  conducted  It  only  a  few  months,  when 
he  died;  then  his  son  and  administrator  con- 
ducted the  business  for  a  time,  but  after- 
wards turned  the  entire  stock  and  book  ac- 
counts over  to  Wolcott,  the  defendant,  who 
was  Induced  to  take  bold  of  It  by  reason  of 
bis  having  a  note  against  Mr.  Kinney  for 
$275.  Bresle,  as  administrator,  gave  Wolcott 
a  bUl  of  sale  of  all  his  right,  title,  and  In- 
terest In  the  stock  and  book  accounts,  and 
W<rfcott  gave  blm  In  return  a  bond  to  paj 
certain  indebtedness,  amonntmg  to  $S86,  that 
the  administrator  was  liable  for.  This  was 
the  only  consideration.  Then  Wolcott  took 
charge  of  the  stock,  and  conducted  the  busi- 
ness imtll  be  had  realized  enough  out  of  the 
stock  to  pay  the  $586  which  he  had  assumed 
and  his  own  note  of  $275,  at  which  time  this 
garnishee  process  was  served  upon  him.  He 
disclosed  that  he  had  no  money  or  effects  In 
his  bands  belonging  to  Mr.  Kinney.  He  was 
then  cited  to  appear  before  the  judge  for  ex- 
amination, which  examination  was  bad. 
Judgment  In  the  principal  suit  was  taken 
against  John  S.  Kinney  by  default  for  $323. 
and  a  judgment  for  costs,  taxed  at  $34. 
PlaintlfTs  contention  is  that  the  title  to  this 
property  never  left  Mr.  Kinney;  that  Mr. 
Bresle  simply  had  seciulty  on  It,  and  that 
Mr.  Wolcott  got  just  the  right  that  Mr. 
Bresle  bad*  and  no  more;  and  that  when  the 
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claims  of  $586,  wblcb  Mr.  Wolcott  assamed, 
and  his  owtt  note  for  (275,  were  paid,  the 
balance  belonged  to  Mr.  Kinney,  or  to  bis 
creditors.  The  defense  In  the  trial  court  was 
that  it  was  an  absolute  sale  of  the  property 
from  Bresle's  administrator  to  Wolcott,  and 
that  It  did  not  matter  If  there  were  more 
than  enough  to  pay  the  accounts  Wolcott  as- 
sumed and  his  own  note;  that  that  was  an 
advantageous  bargain  for  Wolcott,  and  be 
was  not  concerned  with  the  other  creditors 
of  Kinney;  and  that  he  bad  a  lawful  right 
to  whatever  balance  there  might  be  over  and 
above  his  claims.  The  defendant  claimed  that 
after  William  Breale,  Jr.,  took  control  of  the 
stock  he  continued  the  business,  bought  new 
goods,  and  contracted  new  obligations,  as 
though  the  business  had  belonged  to  his  fa- 
ther In  his  lifetime;  that  when  he  sold  out 
the  business  to  W^olcott  he  took  from  Wolcott 
a  bond  In  the  sum  of  $1,000  to  protect  the 
Bresle  estate,  as  w^l  as  himself  individually, 
from  all  Indebtedness  incurred  by  the  estate 
or  the  administrates  In  such  business;  that 
upon  the  execution  of  the  bill  of  sale  Mr. 
Wolcott  took  possession  of  the  stock,  claim- 
ing it  as  his  own,  paid  the  store  rent,  de- 
voted his  time  and  energies  to  the  business, 
paid  the  expenses,  and  by  good  management 
realized  enough  from  the  business  to  pay  his 
own  claim  and  the  Bresle  debt;  that  there 
were  still  some  disputed  claims  against  the 
Bresle  estate  for  which  he  is  liable;  that 
Wolcott  bought  the  property  at  a  fair  sale, 
giving  a  fair  consideration  for  1^  and  that  It 
was  to  him  an  absolute  sale. 

The  principal  contention  arises  over  the  re- 
fusal of  the  court  to  give  several  requests 
of  plaintiff  to  charge,  and  the  charge  as  giv- 
en. It  is  unnecessary  to  set  out  speciflcally 
the  various  requests  to  charge.  The  claim 
made  thereunder  may  be  reduced  to  this: 
That  the  bill  of  sale  from  Kinney  to  Bresle 
was  a  mere  security  to  enable  Bresle  to  get 
bis  pay  for  his  claims  and  Indorsements  for 
Kinney,  and  when  that  was  effected  the  bal- 
ance was  to  be  turned  back  to  Kinney;  that 
the  bill  of  sale  from  Bresle  to  Wolcott  was 
also  as  security,  and  did  not  pass  an  absolute 
title;  that  under  the  bill  of  sale  from  Bresle 
to  Wolcott  the  law  would  resard  the  title  as 
still  in  Mr.  Kinney,  subject  to  whatever  Hens 
Bresle  had,  and  that  Wolcott  would  stand 
la  the  position  of  trustee  to  Kinney,  and 
therefore  the  plaintiff  would  be  entitled  to  re- 
cover whatever  funds  ralpht  be  found  In  Wol- 
cott's  hands  after  paying  his  own  debt  and 
the  debt  of  Bresle's.  The  court  below  re- 
Karded  the  case  as  one  for  the  Jury,  and  re- 
fined the  requests.  He  charged  the  Jury, 
snbetantlally,  that  If  the  sale  from  Bresle  to 
Wolcott  was  a  fair  one  the  plaintiff  could  not 
recover.  By  some  of  the  requests  it  was  also 
claimed  that  the  stock  was  worth  much  more 
than  the  amount  paid.  This  question  was 
fairly  submitted  to  the  Jury.  It  appears  that 
the  bill  of  sale  from  Bresle  to  Wolcott  was 
absolute  In  fonn,  convening  all  the  right, 


title,  and  interest  of  Bresle  therein.  It  is  un- 
necessary to  set  out  the  testimony  showing 
the  arrangements  between  the  parties.  It  is 
suffleient  to  say  that  Wolcott  claims  to  bsve 
regarded  the  sale  as  absolute,  and  throughout 
acted  upon  the  theory  that  be  was  the  own- 
er. If  he  paid  a  fair  consideration  for  the 
goods,  the  creditors  had  no  right  therein,  as 
Bresle  had  the  undoubted  nght,  under  the 
circumstances,  to  make  the  sale.  I'he  whole 
question  was  one  for  the  Jury,  and,  we  think, 
fairly  submitted.    The  Judgment  is  affirmed. 

Some  question  Is  raised  by  the  counsel  for 
the  garnishee  In  reference  to  costs  which  a 
garnishee  may  recover  In  such  cases  under 
the  provlsiems  of  section  8098  of  Howell's 
Statutes.  We  think  that  under  this  statute 
the  "costs  and  charges"  referred  to  must  be 
such  as  may  be  fixed  In  the  circuit  upon  mo- 
tion there.  The  gamliEaiee  will  recover  the 
usual  costs  In  this  court.  Hie  otbtt  Justieea 
concurred. 


VIAL  V.  HOFEN. 
(Supreme  Court  of  Michigan.    July  2,  1895.) 

ThBSPABB— DEFINSCS— PLKADIXe  LlBBRL-M 
TSNBMKNTDM. 

Defendant  was  in  possession  of  land  for 
over  12  years,  and  held  title  thereto  by  tax  deed. 
Plaintiff,  without  defendant's  consent  or  ac- 
quiescence, went  on,  and  erected  a  house.  Aft- 
erwards defendant  peacefully  entered,  and  cat 
the  Kr!ia».  Held,  in  an  action  quore  dausiim 
fregit,  that  defendant  was  entitied  to  a  verdict 
under  a  plea  of  libemm  tenenjentnm. 

■  Error  to  circuit  court;  Houghton  county; 
Jay  A.  Hubbeli,  Judge. 

Trespass  quare  clausum  fregit  by  James 
Vial  against  John  Hofen.  Defendant  had 
Judgment,  and  platntUf  brings  error.  AfBrm- 
ed. 

O.  A.  Wright,  for  appdlant  Chad  bourne 

&  Kees,  for  appellee. 

MUNTUOMERY,  J.  This  Is  an  action  for 
trespass  quare  ciauenm.  The  evidence  on  the 
trial  established  beyond  room  for  ctuitrovejsy 
the  following  facts:  That  about  the  Sth  of 
June,  1894,  the  plaintiff  entered  upon  the  40- 
acre  dCBcrfptlon  mentioned  In  bis  declaration, 
and  built  a  house  upon  it  (the  character  of 
which  does  not  very  clearly  appear  in  the 
declaration,  but  it  must  have  been  hastily 
constructed),  and,  after  It  was  habitable,  mov- 
ed into  it  with  his  family.  The  defendant 
held  a  tax  deed  to  the  land,  and  the  land 
Joined  his  main  farm,  upon  which  be  lived 
with  bis  family.  He  had  maintained  a  pos- 
session of  the  40  acres  in  question  for  a  pe- 
riod of  at  least  12  to  15  years  before  plaintiff^ 
entered  upon  it;  bad  cleared  a  field,  fenced 
It,  tak&Q.  out  the  stumps,  sowed  It  to  timothy, 
and  had  mowed  the  field  for  several  years. 
After  the  plaintiff's  entry,  and  on  the  12th  of 
July,  defendant  entered  the  field  referred  to 
with  his  employes,  cut  the  grass,  and  drew  It 
away.   For  this  alleged  trespass  salt  Is 
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brought  Tbe  teaUmonT  shows  that  defend- 
ant nerer  acquiesced  In  the  attempt  of  plain- 
tltt  to  vrest  posseafllon  from  blm,  but,  on 
the  contrary,  brought  an  action  In  trespass 
for  tbe  enti7  which  the  plaintiff  made  up- 
on the  land,  and  recovered  Judgment  against 
the  plaintltr.  Plaintiff's  contention  Is  that 
tils  possession  Is  condUslTe  as  to  bis  rifcht. 
and  that  the  defendant  should  not  have  been 
penuitted  to  show  title  and  previous  poa- 
session  in  himself.  The  plaintiff  ajfjfeaxs  not 
to  have  been  content  to  apply  tbe  same  rule 
to  his  own  conduct  that  be  now  aska  the 
court  to  apply  to  that  of  the  defendant  He 
did  not  seek  to  establish  bis  right  to  possea- 
slon  by  proceedings  at  law,  but  invaded  the 
actual  possession  of  tbe  true  ownM>,  and  now 
contends  that  this  Intrusion  shall  preclude  de- 
fendant from  entering  his  own  fields  to  re- 
gain or  maintain  his  possession.  There  is  no 
pretense  that  there  was  any  breach  of  peace 
committed  by  defendant  on  entering  the  field 
and  cutting  and  removing  tbe  bay.  Under 
tbe  circumstances,  we  think,  If  defendant 
could  reclaim  his  own  without  committing  a 
breach  of  the  peace,  he  cannot  be  held  to  be 
a  trespasser.  2  Wat  Trespass,  p.  627;  2 
Ureenl.  Uv.  tt2tt;  l  Ull.  Torts.  520;  26  Am. 
&  Eng.  Unc  Law.  6UU;  ISarnes  v.  Dean,  5 
Watts,  54!1.  At  the  common  law  the  plea  of 
liberum  tenementum  was  always  a  good  plea 
In  this  form  of  action,  and,  If  the  defraidant 
was  able  to  show  title  In  himself,  the  de- 
fense prevailed.  It  Is  unnecessary  to  deter^ 
mine  whether  such  a  plea  should  prevail  un- 
der the  forcible  entry  and  detainer  act  or  In 
an  action  for  trespass,  where  the  facts  show 
a  forcible  entry,  fciee  Hoffman  v.  Harring- 
ton, 2'2  Mich.  52.  But  In  the  absoice  of  force, 
—and  by  this  Is  not  meant  simply  the  f(M*oe 
used  upon  the  property  <iibaw  v.  Hoffman, 
25  Mich.  168),— the  plea  is  good,  as  at  com- 
mon law.  The  defendant  In  this  case  inter- 
posed a  plea  of  title,  and  at  tbe  conclusion 
of  the  evidence  the  circuit  Judge  directed  a 
verdict  for  the  defendant  This  action  was 
fully  justified.  The  Judgment  will  be  afilrm- 
ed,  with  ooBta.  Xbe  other  Justices  concurred. 


OOOE  V.  COOK  et  al.  (OAHBLB  et  aL.  In- 
terveners. Two  cases). 

(Supreme  Court  of  Michigan.    July  2,  1895.) 

ACTIOV  TO  FORBULOBS  LoQOINO  LfE!*— TaX  TlTLS 

-Right  to  Tbst  Validitt. 

In  an  action  by  an  employ^  of  the  holder 
of  a  tax  title  to  enforce  a  lopgerB  Hen,  the  own- 
ers of  the  land  may  try  the  question  of  the 
validity  of  the  tax  title,  where  the  only  purpose 
of  the  holder  thereof  In  going  on  the  land  was 
to  cut  the  timber  thereon. 

Error  to  circuit  court  Ogemaw  county;  Nel- 
son Sharpe,  Judge 

Actions  by  Adam  Oook  and  John  Cook,  re* 
spectlvely,  against  Oeorge  Cook  and  others 
to  enforce  logjcers'  liens.  Henry  Gamble  and 
WlUlam  G.  Webber  intervened.  Judgmmt 


was  rendered  toe  i)lalntlffs,  and  Intervraers 
bring  error.  Reversed. 

O.  B.  M'Cutcbeon  and  F.  L.  Snodgrass,  for 
appellants.  W.  A.  Weeks  (McDondl  &  Hall, 
of  conns^,  for  appellees. 

McORATH,  O.  J.  Plaintiffs  in  these  cases, 
as  employes  of  one  George  Cook,  claim  liens 
upon  certain  forest  products  taken  from  tbe 
S.  W.  ^  of  section  9,  township  21  N.,  range 
2  £3.  George  Cook  held  a  tax  title.  Defend- 
ants Webber  and  Gamble,  claiming,  as  own- 
ers of  tbe  land,  to  own  the  products,  make 
proof  of  title  to  the  lands,  and  offer  to  show 
that  tbe  tax  title  Is  invalid.  The  court  ex- 
cluded tbe  testimony.  This  was  error.  The 
only  possession  here  shown  was  one  incident 
to  the  cutting  of  tbe  timber.  Defeudaut  went 
upon  the  land  In  November,  nrected  lumber 
camps  thweon,  and  immediately  commenced 
cutting  and  removing  tbe  timber  from  the 
land.  He  says  that  he  entered  for  the  pur- 
pose of  doing  the  lumbering  In  question.  He 
did  nothing  but  remove  tbe  timber.  Such 
possession  does  not  bring  the  case  within  the 
ruio  contended  for  by  counsel  for  plaintiffs. 
In  Busch  V.  Nestor,  TO  Mich.  525,  38  N.  W. 
458,  Mr.  Justice  GhampUn,  speaking  for  tbe 
court,  says:  "I  do  not  concede  the  doctrine, 
however,  that  where  the  proof  shows,  as  in 
this  case,  the  pine  standing  npon  tbe  land  is 
the  principal,  and  very  likely  the  only,  value 
of  consequence,  a  bolder  of  a  tax  title  may 
light  down  upon  tbe  land,  like  the  locusts  of 
Bgypt,  and  destroy  all  there  Is  of  value  upon 
it,  and  then  depart,  leaving  the  land  denuded 
of  all  that  Is  valuable,  and  turn  the  owner 
over  to  his  tardy  action  of  ejectment  with  its 
three  trials,  and,  after  Judgment  is  finally  se- 
cured, to  his  action  tor  mesne  profits.  In 
most  cases  It  would  be  a  barren  remedy  for 
barren  land  not  worth  the  taxes."  See.  also, 
McKInnon  v.  Meston  (Mich.)  62  N.  W.  1014. 
The  Jndgmrats  are  reversed,  and  new  trials 
wdered. 

LONG,  did  not  sit  The  otber  Jwtlces 
c<Hicurred. 


BAY  CITY  BREWING  OO.  v.  McDONELI* 
(Supreme  Court  of  Midiigan.    July  2,  1S95.) 

OABKISBKBIlt  —  LiCBXaS  FSB  PAID  IN  ISSTALb- 
MBNTS—RlOKT  TO  GaBNIBHBB  CoDKTT 
TSBABUaBB. 

Where  a  county  treasurer  recdves  the 
license  fee  of  a  Baloon  keeper  In  InstallmentBj 
contrary  to  law,  aftei  tbe  whole  amount  of  the 
fee  Is  due,  and  applies  the  money  as  license 
fees,  be  cannot  be  gumished  at  a  debtor  of  the 
saloon  keeper. 

Error  to  circuit  court.  Arenac  county; 
Nelson  Sharpe,  Judge. 

Action  in  assumpsit  by  tbe  Bay  City  Brew- 
ing Ompany  against  Robert  Donnelly. 
JiKlsment  was  rendered  in  favor  of  plain- 
tiff, and  a  writ  of  garnishment  was  served 
ou  Angus  McDonelL   It^rom  a  Judgment  dis- 
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missing  tbe  garnishment,  plaintiff  Inings  er^ 
ror.  Affirmed. 

Frank  S.  Pratt,  for  appellant  Ssnford  m 
Hares  (II.  L.  Goortrlgtat,  of  coonBel),  for  ap- 
pellee. 

GRANT,  J.  The  principal  defendant,  Rob- 
ert Donnellr,  kept  a  saloon  for  the  SBle  of 
Intoxicating  liquors  In  tbe  township  of  Deep 
Uiver,  Areaac  county.  In  1893.  His  tax  was, 
of  course,  due  May  Ist,  without  the  payment 
of  which  he  was  engaged  in  an  Illegal  busi- 
ness. Mr.  McDonell,  the  county  treasurer, 
testified  that  It  was  customary  In  that  coun- 
ty to  permit  saloon  ke^ers  to  pay  the  tax 
in  installments;  that  he  blmself  had  kept  a 
saloon,  f4nd  paid  in  that  manner.  It  thus 
appears  that  the  officers  of  that  county  per- 
mitted saloon  keepers,  including  Donnelly, 
to  carry  on  that  business  contrary  to  the 
express  provisions  of  tbe  law.  Dimnelly 
made  four  paymeQia,  aggregating  ¥200;  tbe 
last  one  being  made  August  30tb.  Tbey 
were  received  Into  the  treasury  as  liquor 
taxes,  and  b^re'  the  garnishee  summons 
was  served  the  treasurer  had  paid  out  tbis 
money  according  to  the  provisions  of  the 
law.  Meanwhile  Donnelly  became  indebted 
to  the  plaintiff,  who  sued  him,  and  garnished 
the  county  treasurer.  It  Is  claimed  by  the 
plaintiff  that  these  payments  In  Install- 
ments were  Illegal,  and  that,  therefore,  the 
tmsnrer  did  not  hold  the  money  so  paid  in 
his  official  capacity.  The  plalntlfE  has  no 
greater  right  to  this  money  than  has  Don- 
nelly. Donnelly  cannot  sue  to  recover  It 
He  paid  it  voluntarily  Into  the  treasury. 
He  did  not  deposit  It  with  the  treasurer  or 
his  deputy,  to  be  kept  until  the  full  sum  was 
paid.  B^ng  Tolontary,  and  having  been 
deposited  in  accordance  with  the  undontand- 
Ing  of  Donndly,  both  he  and  his  creditors 
are  bound  by  such  voluntary  payment.  Cur- 
ry V.  Township  of  Tawas,  81  Mich.  365,  4!i 
N.  W.  831.  Judgment  affirmed,  Tlia  other 
Justices  concurred. 


COREY  T.  SMALLEY  et  «I. 
(Supreme  Court  of  Michigan.   July  38,  1895.) 

lilBH  or  EXBCDTIUN  —  UxSEOOaDOn  POOflBASB  — 

— NOTICB. 

1.  The  possesBloQ,  thouRh  a  tenant  of  ii  por- 
son  holding  a  building  under  an  un^corded  con- 
tract of  purchase  ii  constructive  notice  of  hU 
rightti  to  persons  levylntr  on  the  land  under  nn 
execQtioD  aninst  the  grantor,  ao  as  to  prercnt 
the*Uen  under  the  leyr  having  priority,  under 
1*Dlk  ActB  1889  (Act  No.  227).  providing  that 
th»  filing  of  a  proper  notice  of  levy  with  the 
rpRister  of  deeflu  shall  be  a  Hen  on  the  land, 
which  shall  be  valid  against  all  prior  grantees  of 
whose  claims  the  party  interested  shall  not  have 
ictnal  or  constmctive  notice. 

2.  Irfiad  Id  possession  of  a  vendee  holding 
under  an  unrecorded  contract  of  purchase  was 
levied  oa  under  execution  againet  the  vendor, 
who  bad.  prior  thereto,  an^iigned  his  interest  in 
the  contract  of  sale  in  fraud  Of  his  creditors. 
Bdd,  that  tlM  teoordiag  of  the  levy  was  not  coD- 


stmctive  notice  to  the  vendee  of  the  claims  of 
the  execution  plaintiff  so  as  to  render  payments 
by  the  vendee  to  the  assignee  of  the  contract 
invalid  as  against  the  execution  plaintiff. 

Appeal  from  circuit  court,  Wftyne  county, 
in  ciuueery;  Edward  D.  Klnne,  Judge. 

Suit  by  Lorenzo  Corey  against  Herbert 
Smalley  and  another  to  enjoin  an  execution 
sale  There  was  a  decree  for  defendant,  and 
plaintiff  appeals.  Reversed. 

Moore  &  Moore,  for  appellant  8.  W.  Stew- 
art for  appellee. 

HOOKER,  J.  Berlin,  being  tbe  owner  of 
the  premises  In  controversy,  sold  the  same 
upon  laud  contract  to  Charlton  on  June  23, 
180],  for  $3,500.  Charlton  took  Immediate 
possession,  and  continued  In  possession  until 
Decembw  4,  1891,  when  he  rmted  the  prem- 
ises to  Auflrlcfa,  who  took  Immediate  posseii- 
slon.  On  February  8  or  9,  189^  Gharitoo 
assigned  his  contract  to  Corey.  Andricb 
continued  in  poaseaalon  as  tenant  of  Charl- 
ton and  Corey  unUl  October,  1892.  By  ar- 
rangement with  Charlton  he  paid  some,  if 
not  all,  of  bis  rent  by  selling  groceries  to 
Berlin,  for  which  Charlton  was  to  have  cred- 
it On  December  14.  1891.  the  record  title 
of  the  premises  was  in  Berlin.  Neither  tbe 
land  contract  nor  assignment  was  recorded. 
On  February  18.  1892.  Berlin  deeded  the 
premises  to  Corey  upon  the  delivery  to 
him  of  Corey's  check,  payable  to  Mrs.  Bur- 
roughs, Berlin's  sister,  and  an  assignment 
to  Corey  by  her  of  the  duplicate  ccmtract 
held  by  Berlin,  which  It  Is  claimed  was  sold 
and  assigned  to  her  by  Bo-Un  in  part  pay- 
ment of  an  existing  debt  on  August  31,  1891. 
Meantime,  and  on  Deceml>er  14,  1891.  tbe 
defendants  had  caused  a  levy  of  execution 
to  be  made  upon  these  premises  as  the 
property  of  Berlin,  and  complainant  was 
ignorant  of  this  until  after  his  payment. 
He  thereupon  filed  the  bill  In  this  cause  to 
enjoin  the  sale,  and  appeals  from  a  decree 
dismissing  it  The  evidence  Indicates  that 
the  transfer  to  Mrs.  Burroughs  was  not  Id 
good  faith,  and  It  is  probable  that  the  cir- 
cuit Judge  so  found.  Corey  doubtless  paid 
In  Iguotance  that  there  was  a  levy,  and  Id 
Ignorance  of  any  attempt  at  fraudulent  con- 
cealment by  Berlin.  By  the  contract  be- 
tween Berlin  and  Charlton  the  latter  be- 
came owner  of  au  equitable  interest  In  the 
land,  and  Incurred  an  obligation  to  Berlin 
to  pay  the  consideration.  Berlin  thereby  ac- 
quired a  chose  in  action  afialnst  Charlton, 
and  held  the  legal  title  to  the  land  as  se- 
curity. Corey  purchased  the  Interest  of 
CharltoD,  and  became  entitled  to  all  of  his- 
rights.  He  assumed  the  obligation  of  Charl- 
ton to  pay  tbe  consideration,  and  had  a  right 
to  the  deed  of  the  premises  upon  full  per- 
formance of  tbe  contract  By  the  aoslKn- 
ment  of  the  land  contract  to  Mrs.  Bur- 
roughs, Berlin  parted  with  bis  claim  against 
Charlton,  and  Mrs.  Burroughs  acquired  the- 
right  to  collect  the  same  as  assignee  Al- 
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tboQgh  Berlin  thereby  parted  witb  hia  en- 
tire Interest  tn  tbe  land,  he  beld  the  legal 
title,  but  this  title  he  held  In  trust  for  Charl- 
ton and  Mrs.  Burroughs,  either  of  whom,  by 
proceedings  In  chancery,  might  compel  him 
to  dispose  of  It  in  furtherance  of  the  trust,— 
e;  g.  upon  payment  to  Mrs.  Burrongha  tbe 
complainant  could  compel  Berlin  to  convey 
to  him,  while  in  case  of  nonpayment  Mrs. 
Burroughs  might  sell  the  premises  upon 
proceedings  to  foreclose  her  lien.  It  is  plain 
that  after  the  sale  to  Burroughs  Berlin  bad 
10  interest  in  the  premises  which  he  could 
tvall  himself  of.  If  tbe  defendants  can  es- 
tablish a  defense,  it  must  rest  upon  the  fol- 
lowing facts,  viz.:  (1)  That  the  transfer  to 
Burroughs  was  fraudulent  as  against  them, 
and  therefore  void;  (2)  that  neither  the  con- 
tract nor  any  of  tbe  assignments  'were  re- 
corded. Under  the  early  decisions  of  this 
state  tbe  flling  of  a  certificate  of  levy  was 
held  not  to  be  notice  to  a  subsequrait  pur- 
chaser. Banic  T.  Jacobs,  10  Mlcb.  349;  Mil- 
lar T.  Babcock,  25  Mich.  137;  Campau  v. 
Barnard,  Id.  384;  French  t.  De  Bow,  88 
Mich.  70a  But  under  How.  Ann.  St  St 
6119,  61^,  such  certificate,  when  recorded, 
Is  constmctiTe  notice  to  subsequent  par- 
chasers  In  good  faith  and  fcM:  a  valuable 
consideration  whose  conveyance  Is  first  re- 
corded. Atwood  V.  Bearss,  45  Mich.  469, 
8  N.  W.  65;  Dralce  t.  McLean,  47  Mich.  102, 
10  N.  W.  126.  Under  these  decisions  tbe 
record  of  an  execution  sale  to  a  bona  fide 
purchaser  for  value  gives  the  purchaser 
priority  of  right  over  a  person  claiming  un- 
d^r  a  prior  unrecorded  conveyance.  Agatiit 
Act  No.  227  of  tbe  Public  Acts  of  1889  pro- 
vides that  tbe  filing  of  a  proper  notice  of 
levy  with  the  register  of  deeds  shall  be  a 
Hen.  etc.,  and  such  lien  "shall  from  tbe  filing 
of  such  notice  be  valid  against  all  prior 
grantees  and  mortgagees  of  whose  claims 
the  party  interested  shall  not  have  actual 
on  constructive  notice."  This  statute  would 
he  Bu:ScIent  support  for  the  defendants* 
claim,  were  It  not  for  the  fact  that  tbe 
complainant's  assignor,  Charlton,  was  In  ac- 
tual pMsesslon  of  the  premises,  either  per- 
sonally or  by  tenant,  at  tbe  time  of  the  levy. 
The  preulses  consisted  of  a  store,  and  the 
possession  was  plain,  and  was  suiliclmt  to 
have  put  the  defendants  upon  Inquiry.  One 
who  purchases  land  occupied  by  another 
than  tbe  grant<v  Is  chargeable  witb  notice 
of  the  rights  of  the  occupant  Possession  of 
land  by  a  contract  purchaser  Is  constructive 
notice  of  bis  rights.  Woodward  v.  Clark,  15 
Mlcb.  104;  Russell  v.  Sweezey,  22  Mich. 
235;  Farwell  v.  Johnston,  84  Mich.  342; 
Dunks  V.  Fuller,  32  Mich.  242;  McKee  v. 
Wilcox,  11  Mich.  358;  AUen  T.  Cadwell,  55 
Mich.  8,  20  N.  W.  692;  Hommti  v.  DIvinney, 
39  Mich.  523;  Seager  v.  Cooley,  44  Mich.  14, 
5  N.  W.  1058;  Weisberger  v.  Wlsner, 
Mlcb.  246,  21  N.  W.  331;  Mlchle  t.  Ellalr, 
54  Mich.  518,  ^  N.  W.  564;  Stevens  t. 
Castel.  63  Mlcb.  Ill,  29  N.  W.  828;  Moore 


T.  Kenockee  Tp.,  75  Mich.  882,  42  N.  W. 
944;  Schwetss  v.  Woodruff,  73  Mich.  473, 
41  N,  W.  511;  Lambert  v.  Weber.  83  Mich. 
395.  47  N.  W.  251.  From  these  cases  It  is 
plain  that  the  statute  cited  by  counsel  (Pub. 
Acts  18S0,  p.  337)  will  not  justify  the  claim 
that  the  levy  constituted  a  lien  as  against 
the  rights  of  Corey.  So  far  as  any  pay- 
ments that  were  made  previous  to  the  levy 
are  concerned,  the  levy  is  ineffective.  Can 
the  same  be  said  of  the  later  payment? 
This  would  seem  to  depend  upon  tbe  ques- 
tions (1)  whether  Berlin  had  any  Interest 
subject  to  levy;  (2)  If  he  had,  whether  the 
record  of  the  levy  was  notice  to  Corey  that 
such  interest  bad  been  subjected  to  legal 
process.  If  it  can  be  said  from  tbe  proof 
that  tbe  assignment  to  Mrs.  Burroughs  was 
not  fraudulent,  and  that  It  was  a  valid 
transaction,  it  follows  that  between  her  and 
Corey  the  entire  Interest  in  the  premises 
was  held,  and  therefore  that  there  was  noth- 
ing left  In  Berlin  to  sell.  If.  however,  such 
assignment  was  a  shift  to  prevent  a  levy. 
Berlin  bad  an  Interest,  by  way  of  security 
at  least,  to  the  amount  of  the  sum  due, 
which,  while  not  recoverable  by  bim,  was 
subject  to  his  debts,  and  under  our  statutes 
and  practice  it  might  be  levied  upon,  and  a 
bill  conid  then  be  filed  to  settle  the  ques- 
tion of  fiaud.  How.  Ann.  St.  §  G108;  Doak 
V.  Runyan,  33  Mich.  75.  And  there  Is  per- 
haps little,  if  any,  doubt  that  under  tbe  stat- 
utes cited  tbe  complainant  might  have  been 
made  a  party  to  a  bill  In  aid  of  execution, 
and  prevented  from  paying  Mrs.  Burroughs. 
It  is  not  so  dear  that  a  mere  notice  of  the 
claim  of  fraud  would  be  sufflclrat  to  make 
such  payment  one  at  the  peril  of  complain- 
ant Certainly  It  would  not  be  a  defense 
against  an  action  by  Mrs.  Burroughs  upon 
the  contract  and  complainant  would  be  tn 
no  situation  to  attack  the  consideration  or 
bona  fides  of  her  title.  But  It  is  admitted 
that  he  had  no  actual  notice  of  such  claim, 
for  be  did  not  even  know  of  the  levy.  The 
defendants'  claim,  then,  seems  to  rest  upon 
tbe  fact  that  the  levy  was  recorded,  and  the 
further  claim  that  the  fact  of  the  levy 
should  have  apprised  tbe  complainant  that 
the  transfer  to  Burroughs  was  claimed  to  be 
fraudulent  or  at  least  that  it  bad  priority 
over  the  unrecorded  contract  and  assign- 
ment to  her.  It  Is  a  well-settled  rule  that 
under  the,  recording  acts  the  operation  of 
the  record  as  notice  Is  prcwpectlve,  and  not 
retrospective.  In  Wade  on  Notice  (section 
203)  It  Is  said:  "Tlie  only  purchasers ^wbo 
are  charged  with  notice  by  the  registration 
of  an  Instrument  affecting  the  title  to  land 
are  those  who  purchase  subsequent  to  the 
deposit  of  the  Instrument  witb  the  register- 
ing officer."  Numerous  cases  are  cited  tn 
support  of  tbe  text  See.  also,  20  Am.  & 
Eng.  Enc.  Law,  596,  and  notes.  This  doc- 
trine has  ample  support  in  Michigan.  James 
V.  Brown,  11  Mich.  28;  Ladue  v.  Railroad 
Co..  13  Mich.  380;  Cooper  v.  Bl^y.  Id.  47G; 
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Dewej  T.  Xnsersoll.  42  Mich.  18.  8  N.  W. 
236;  Atwood  v.  Bearss,  45  Mlcb.  469.  8  N. 
W.  56;  Shelden  v.  Wamer,  45  Mich.  640, 
8  N.  W.  529;  1  Jones,  Mortff.  f  562,  and  note. 
Id  Baldwin  t.  Thompson,  15  Iowa.  504,  It 
was  held  that,  while  judgments  were  liens 
upon  the  vendor's  interest  in  land,  they  were 
not  In  themselves  notice  to  the  vendee,  who 
might  safely  pay  the  consideration  in  the 
absence  of  actual  notice.  See.  also.  PoUi 
Co.  V.  Sypher.  17  Iowa,  364.  The  complaUi- 
ant  tiad  no  such  notice,  and,  having  paid  tn 
good  faith  to  those  apparently  entitled  to  re- 
ceive the  money,  should  be  protected  In  such 
paymuit;  and  as  It  appears  that  at  the  time 
Berlin  made  the  deed  he  (the  complainant) 
had  a  right  to  demand  It.  having  paid  the 
full  purchase  price  of  the  land,  there  Is  no 
reason  for  permitting  the  defendants  to  pro- 
ceed with  the  sale  under  the  levy.  A  de- 
cree will  be  entered  In  accordance  with  the 
prayer  of  the  bill,  with  costs  of  both  coarts. 

GRANT,  J.,  took  no  part  in  the  decision 
of  thia  case.  The  other  justices  conciured. 


HARRIS  T.  HARRIS. 
(Supreme  Court  of  Michigan.    July  0,  1895.) 
Parbxt  and  Child— Action  fok  Sekvices. 

Where,  in  an  actloD  against  a  father-in- 
law  tor  services,  there  is  evidence  that  plain- 
tifT  and  her  bustiand  lived  with  defendaat  tie- 
fore  the  huaband'a  death,  and  performed  serv- 
ices without  any  agreemMit  for  payment  and 
after  hia  death  defendant  allowed  plaiotiff  to 
remain  on  the  same  terms  as  before,  a  refusal  to 
dlruct  a  verdict  for  defendaat  is  error. 

Error  to  circuit  court,  Galhonn  county; 
Clement  Smith,  Judga 

Action  by  Melissa  E.  Harris  against  James 
W.  Harris  for  sarices.  From  a  judgment 
for  plaintiff,  dtfendant  bings  error.  Re- 
versed. 

John  O.  PatterscHi,  (or  appellant  L.  B. 
Tompkins  (Herbert  E.  Winsor,  of  counsel), 
tor  appeUeeL 

H(X>KER,  J.  In  this  cause  the  testimony 
of  the  plaintiff  shows  that  her  husband  sent 
her  from  the  state  of  Louisiana  to  the  home 
of  his  father,  In  this  state,  with  a  letter  re- 
questing him  to  send  money  to  enable  her 
■aid  husband  to  come  to  Michigan,  and  to 
redeem  certain  property  which  he  had  pawn- 
ed to  get  money  to  send  ber  to  Michigan. 
The  father  CMupUed,  sending  $96  for  the  pur- 
pose, and  the  plalntlfTs  husband  came  to 
Michigan,  and  from  that  time  until  his  death 
resided  In  his  father's  &mily,  both  plaintiff 
and  himself  rendering  service  upon  the  farm 
and  in  the  household.  The  plaintiff  remained 
some  time  after  his  death,  until,  relations  be- 
coming strained,  she  went  away,  eith»  of  her 
own  volition  or  at  the  request  of  the  father. 
Beyond  the  fact  that  at  times  she  was  re- 
quested by  him  to  do  things  about  the  place, 
and  the  value  and  extent  of  services  ren- 


dered, ihen  is  no  evldaice  of  a  contract  to 
pay  for  such  services,  which  appear  to  liave 
been  voluntarily  rmdered.  She  testified  that 
she  knew  of  no  agreement  or  understanding 
with  the  father  that  she  should  recdve  pay. 
^e  stated  further  that  soon  after  her  hus- 
band's funeral  be  said  to  ber  that  she  could 
remain  there  Just  as  she  had  until  she  could 
get  married.  This  action  is  brought  against 
the  father  to  recover  pay  for  her  sra-vices. 
The  court  Instructed  the  jury  that  If  they 
should  find  that  family  relations  existed  they 
must  render  a  vmlict  for  the  defendant,  as 
no  express  promise  was  shown.  The  circuit 
judge  was  asked  tp  direct  a  verdict  for  the 
defendant,  but  refused  to  do  so.  In  this,  we 
think,  he  erred.  The  evidence  showed  con- 
clusively the  «Listence  of  the  family  relation, 
and  there  was  nothing  authorizing  a  recovery 
by  the  plaintiff.  We  are  therefore  constrain- 
ed to  reverse  the  judgment,  and  there  is  no 
oGcadon  for  a  new  trial.  It  wUl  be  ordered 
accordingly.  The  other  justtcea  concurred. 


ALLEN  T.  MILWAUKEE  MECHANICS' 
INS.  CO, 

(Supreme  Court  of  Michigan.    July  9,  1886.) 

Action  om  Pirb  iNsimANOs  Pomot— Paildbs  to 
Make  Inventukt— Question  for  Jurt — 
pHOors  or  Loss—Waivsr. 

1.  Where  a  fire  Insurance  policy  provides 
that  it  shall  be  void  if  assured  fails  to  take  an 
inventory  at  lea^t  once  a  year,  the  question 
whether,  between  the  iBsuanoe  of  the  policy  and 
the  fire,  a  reasonable  time  bad  elapsed  to  allow 
assured  to  hare  taken  an  inventory.  Is  one  of 
fact,  if  the  court  cnnnot  determine  the  question 
from  the  nndispnted  evidence. 

2.  An  insnrance  adjuster,  bv  telling  assnred 
that  as  to  her  household  furniture  evnything 
was  satisfactory,  but  that  he  wanted  to  get  bills 
as  far  as  possible  of  her  store  goods,  and  that  as 
soon  as  ahe  notified  him  about  getting  things 
rf>ady  he  would  meet  her.  did  not  waive  con<U- 
tions  in  the  policy  requiring  assured  to  make 
and  keep  an  Invpstory  of  faer  stock,  and  in  case 
of  fire  to  furnish  certain  proofs  of  loss,  where, 
long  before  the  expiration  of  the  time  for  filing 
proofs,  assured  was  notified  that  the  company 
would  insist  on  the  performance  of  the  terms  of 
the  policy,  and  she  sued  on  the  policy  several 
months  b^re  the  time  for  filing  toe  proofs  had 
expired. 

Ertw  to  drcult  court.  St  Clair  county; 
Samuel  W.  Vance,  Judge. 

Action  by  Mary  Allen  against  the  Milwau- 
kee Mecfaftnlcs*  Inanrance  CfHnpany  on  a  fire 
Insnrance  fKUcj.  Judgment  was  rendered  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

A.  C.  Blodgett  and  Atkinson  &  Wolcott,  for 
appellant    E.  C.  Babcock,  for  appellee. 


HOOKER,  J.  The  defendant  appeals  from 
a  Judgment  upon  a  policy  of  insurance.  It 
seeks  to  avoid  liability  upon  the  technical 
claims  that  an  inventory  of  plaintiff's  goods 
was  not  kept  outside  of  the  burned  building, 
or  In  an  Iron  safe,  and  tliat  proofs  of  loss 
were  not  furnished  within  the  period  stipu. 
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lated  Id  the  policy.  Insarance  contracts,  like 
all  others,  are  made  by  tbo  parties,  and  can- 
not be  changed  by  the  courts.  There  is  no 
Impediment  to  agreements  for  forfeitures,  U 
the  parties  choose  to  make  them.  This  con- 
tract of  insurance  contains  provisions  which 
create  a  forfeiture  If  the  assured  has  failed 
to  comply  with  its  terms,  unless  she  can  be 
relieved  through  the  application  of  the  doc- 
trine of  estoppel  She  has  consented  to  a 
provision  that  the  policy  shall  be  void  If  she 
fails  to  take  an  Inventory  of  stock  once  a 
year,  and  to  keep  the  last  inventory  In  an 
iron  safe,  or  other  secure  place.  In  a  building 
other  than  the  one  containing  ttae  property 
Insured.  She  has  consented  to  a  similar  pro- 
vision in  case  sbe  falls  to  furnish  proofs  of 
loss  of  a  stipulated  character  within  60  days 
after  the  Are,  the  policy  providing  "that  no 
action  •  •  •  shall  be  sustainable  •  •  • 
until  after  compliance,"  etc.,  "nor  unless  com- 
menced within  twelve  months  next  after  the 
fire."  The  contract  contains  the  further  pro- 
vision that  "no  oflScer,  agent  or  other  repre- 
sentative of  this  company  sliall  have  power 
to  waive  any  condition  or  provision  of  this 
policy,  except  such  as  by  the  terms  of  this 
policy  may  be  the  aabject  of  agreement,  in- 
dorsed hereon  or  added  hereto;  and,  as  to 
such  provisions  and  conditions,  no  officer, 
agent,  or  representative  shall  have  such  pow- 
er, or  be  deemed  or  held  to  have  waived  such 
provisions  or  conditions,  unless  such  waiver, 
if  any,  shall  be  written  upon  or  attached 
hereto."  Also,  the  following:  "This  com- 
pany  shall  not  be  held  to  have  waived  any 
provision  or  condition  of  this  pc^lcy,  or  any 
forfeiture  thereof,  by  any  requirement,  act, 
or  proceeding  on  ita  part  relating  to  the  ap- 
praisal, or  to  any  examination  herein  provided 
for;  and  the  loss  shall  not  become  payable 
until  sixty  days  after  the  notice,  ascertain- 
ment, estimate,  and  satisfactory  proof  of  the 
loss  herein  required  have  been  received  by 
this  company."  It  is  admitted  that  no  satis- 
factory proofs  of  loss  have  been  received  by 
the  defendant,  and  that  no  written  proofs  of 
loss  have  been  made  and  furnished  by  the 
plalntifT  at  any  time.  The  action  was  brought 
about  seven  months  after  the  fire.  It  Is  also 
admitted  that  she  never  took  an  Inventory  of 
stock  after  she  bought  the  stock.  Her  policy 
was  destroyed  by  the  Are,  which  occurred 
soon  after;  her  purchase  being  in  February, 
the  policy  having  been  Issued  in  April,  for 
one  year,  and  the  fire  having  occurred  July 
19,  1802.  No  question  was  raised  over  the 
validity  of  this  provision  relating  to  the  in- 
ventory. The  circuit  judge  instructed  the 
Jury  that  It  was  his  construction  of  that 
clause  **that  Mrs.  Allen  was  not  required  be- 
tween the  time  of  Issuing  this  policy  on  May 
30th  [I.  e.  April  30]  and  the  time  of  the  fire, 
on  July  19th,  to  malce  any  Inventory  of  this 
property,  and  that  the  failure  to  do  it  does 
not  defeat  her  right  to  recover  on  this  policy. 
If  she  Is  otherwise  entitled  to  recover."  It 
was  admitted  upon  the  trial  that  this  policy 


was  a  Michigan  standard  policy.  It  was  is- 
sued for  one  year.  Under  this  provision,  the 
plaintiff  abould  be  allowed  a  reasonable  time 
to  make  her  Inventory,  if  she  did  not  have 
one,  which  may  be  Inferable  from  the  state- 
ment tliat  she  took  none  after  her  purchase 
in  February,  although  she  began  one  that  she 
did  not  finish.  If  she  had  an  inventory  tak- 
en when  she  purchased,  she  should  have 
cared  for  It  as  provided  in  the  iwllcy,  and  1& 
such  case  it  would  have  been  unnecessary  to 
take  another  before  the  fire,  as  that  would 
tiave  been  a  compliance  with  the  terms  of 
her  policy.  If  the  testimony  showed  that 
she  had  an  inventory,  the  Judge  may  not  have 
erred  in  saying  that  it  was  unnecessary  for 
her  to  take  anottier.  If  not,  it  should  havp 
been  left  to  the  jury  to  say  whether  a  rea- 
s<niable  time  had  elapsed,  if  the  court  could 
not  tiave  determined  that  fact  from  the  un- 
disputed evidence. 

It  being  shown  that  the  plaintiff  had  not 
complied  with  the  conditions  of  her  policy  b] 
filing  proofs  of  loss.  It  remains  to  oHisider 
the  question  of  estoppel.  This  claim  Is  based 
on  negotiations  with  the  defendant's  adjust- 
er. She  testified  that  he  called  upon  her 
about  a  week  after  the  fire.  She  stated  what 
househc^d  furniture  she  lost,  and  he  made  a 
list  until  he  said  it  was  enough  to  cover  the 
loss  <i.  &  $200),  and  that  she  need  not  give 
him  more,  and  that  as  to  the  household  furni- 
ture everything  was  satisfactory;  that  he 
wanted  her  to  get  bills,  as  far  as  possible,  of 
her  store  goods;  that  she  said  she  would  as 
far  aa  she  could,  but  expected  difilculty,  as 
she  usually  paid  cash.  She  testified,  further, 
that  he  told  her  that  as  soon  as  she  notified 
him  about  getting  things  ready  he  would 
meet  her  at  Port  Huron.  She  was  to  notify 
the  local  agents,  and  they  him,  and  he  would 
meet  her  at  Port  Huron  and  make  a  settle- 
ment. She  did  so,  and  they  put  her  off  from 
week  to  week,  saying  they  expected  the  ad- 
juster there  every  day  to  settle  it  She  went 
to  all  who  sold  her  goods,  and  they  told  her 
that  as  she  always  paid  cash  for  goods  they 
could  not  furnish  bills;  and  she  made  a  list 
of  the  goods  in  the  store  at  the  time  of  the 
fire,  as  near  as  she  could  remember,  and 
took  them  to  the  local  agents,  and  said  she 
had  her  bills  as  far  as  she  could  get  them, 
and  what  bills  she  didn't  have  she  had  proof 
for  of  the  wholesale  men  where  she  bought 
them,  and  they  told  her  that  was  all  right, 
they  expected  the  adjtister  every  day,  and  to 
keep  the  list  nntil  he  came.  Sbe  also  caused 
one  Atkins,  of  Port  Huron,  to  write  the 
adjuster  or  company,  and  received  a  reply 
from  the  adjuster,  dated  August  8, 1802,  stat- 
ing that  he  would  adjust  Mrs.  Allen's  loss  as 
soon  as  she  was  ready  to  sutistajjtiate  her 
claim  In  conformity  with  the  conditions  of 
her  policy,  and  as  soon  as  he  should  be  In- 
formed to  that  effect  he  would  go  to  Port 
Huron  to  give  the  matter  bin  ntt(>ntlon.  One 
Jacob  Stanzel  testified  tnat  he  was  present 
at  the  intOTlew  with  the  adjuster  at  ber  re- 
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gnest;  that  the  adjuster  made  a  list  of  furni- 
ture, and  said  she  need  not  give  aD7  more, 
tbat  It  was  enough  to  cover  the  loss,  that  was 
all  right  and  that  he  afterwards  said  she 
would  have  to  get  bills  of  the  goods  as  soon 
as  she  could,  and  she  was  to  send  or  take  the 
blllH  to  the  local  agents,  and  they  would 
write  him.  and  be  would  send  back  word 
when  they  would  come  and  settle.  He  also 
testified  to  the  talk  between  her  and  the  local 
agents.  He  said:  "I  heard  them  tell  her 
that  they  had  not  heard  from  the  adjuster, 
but  they  expected  to  hear  any  day  or  two, 
and  they  would  write  her  Just  as  soon  as 
they  heard,  and  she  was  to  come  down  and 
settle  the  loss."  It  is  onnecessary  to  refer 
to  the  contradictory  testimony  offered  by  the 
defense.  We  find  It  unnecessary  to  discuss 
the  question  of  the  adjustWs  authority  to 
waive  the  proofs  of  loss,  because  this  testi- 
mony flails  to  show  a  waiver.  If  his  authority 
was  conceded.  He  left  Mrs.  Allen  with  the 
etatanent  tbat  she  better  get  those  bills,  and 
then  he  would  see  her  again.  He  might  have 
Insisted  on  his  proofs  of  loss  then  and  there; 
bnt,  whether  he  did  or  not,  he  might  leglti- 
mately  make  other  Investigations,  especially 
when  It  was  develc^ed  that  she  had  no  iuTtti* 
lory,  or  other  means,  beyond  her  mere  neail- 
lection,  of  giving  hhn  evidence  of  the  quan- 
tity and  value  of  the  goods  destroyed.  It 
may  be  that  be  was  willing  to  consider,  and 
submit  to  his  company,  the  propriety  of  pay- 
ing the  loss,  notwithstanding  her  failure  to 
properly  care  for  an  Inventory,  without  try- 
ing tbe  question  whether  her  failure  to  make 
the  Inventory  at  once  or  to  file  an  existing 
one  was  a  breach  of  the  contract  What- 
ever bifl  motive  was,  it  does  not  import  an 
lutentloD  to  give  her  to  understand  that  she 
need  not  make  proofs  of  loss  and  bind  his 
company  to  accept  any  list  tbat  she  might 
prepare  At  the  furthest.  It  was  conditioned 
upon  her  getting  bills,  which  she  says  that 
she  did  not  get.  Furthermore,  under  the  de- 
cision In  the  case  of  Steele  v.  Insurance  Co., 
SB  Mich.  81,  53  N.  W.  514,  she  had  at  least 
ten  months  within  which  to  make  ber  proofs 
of  loss.  Within  less  than  four  weeks  after 
the  fire,  the  letter  to  Atkins,  which  was  given  j 
to  ber,  apprised  her  that  this  company  was 
Insisting  upon  proofs  of  loss,  and  she  became 
sufficiently  convinced  of  It  to  bring  an  action 
several  months  before  the  time  within  which 
she  might  furnish  them  expired.  She  was 
not  misled  for  any  length  of  time.  If  It  can  be 
Bald  that  the  adjuster  misled  her,  nor  was 
tiie  misled  to  ber  injuiy.  She  lost  no  right, 
was  pnt  in  no  worse  position,  suffered  no  In- 
Jury,  by  reason  of  his  promise  to  see  ber 
again  when  she  obtained  the  bills.  Tbe  al- 
lied estoppel  in  this  case  must  be  tested  by 
the  rules  applicable  to  estoppel,  and  we  find 
the  case  wanting  In  Its  essential  elements. 

It  Is  unnecessary  to  dlscnss  the  case  fur- 
ther. Inasmuch  as  she  brought  bee  action, 
and  allowed  a  year  to  expire  without  fnmlsb- 
ing  any  proofs  of  loss,  there  can  be  no  recov- 

v.6lN.w.nD.l — 2 


ery,  and  we  have  no  alternative  but  to  re- 
vuae  tb«  Judgment  Mo  new  trial  should  be 
ordered.   Tba  other  JnstloeB  concurred. 


GRAND  TRUNK  RY.  00.  OF  CANADA  v. 
HOSMSB,  Circuit  Judge. 
(Supreme  Court  of  Michigan.    July  9,  1805.) 

AOTIONB  iOAIKBT  FORBION  COKPOBATIOWB, 

1.  When  the  cause  of  action  did  not  accrue 
within  the  state,  the  statutes  of  Michigan  do  not 
provide  for  service  of  process  upon  foreign  cor- 
porations. 

2.  How.  Ann.  St  S  6147,  prorlding  that  it 
shall  be  sufBcient  to  save  process  against  aiiy 
railroad  company  in  tbe  state  upon  any  con- 
ductor or  weighmaster.  is  supplemental  to  sec* 
tion  8137,  providing  for  suits  against  corxtoni- 
tiona,  and  for  the  service  of  process  therein,  and 
is  intended  to  facilitate  service  upon  domestic 
corporations,  and  does  not  apply  to  service  upon 
foreign  corporations. 

Application  for  a  writ  of  mandamus  by  the 
Grand  Trunk  Railway  Company  of  Canada 
to  compel  George  S.  Hosmer,  circuit  Judge, 
to  dismiss  a  suit  against  relatw.  Writ  Is- 
sued. 

Geer  &  Williams,  for  relatw.  Maybnry  & 
Lucking,  for  respondent 

McGRATH.  a  J.  Salt  Is  brought  against 
relator  In  the  Wayna  circuit  by  a  resident  of 
this  state,  upon  a  cause  of  action  which  ac- 
crued in  Canada.  Tbe  defendant  (relator 
here)  appeai-ed  specially,  and  moved  the  court 
"to  set  aside, and  quash  the  service  and  dls- 
mlsa  the  suit,  for  the  reason  that  It  was  a  for- 
eign corporation,  not  organized  under  the 
laws  of  tbe  state  and  that  plalntllTs  alleged 
cause  of  action  did  not  accrue  within  tbe 
state,  and  that  no  lawful  service  of  the  dec- 
laration has  been  had  upon  it"  The  circuit 
Judge  denied  the  motion,  and  defendant  1b  this 
suit  applies  for  a  mandamus  to  compel  tbe 
circuit  Judge  to  dismiss  the  suit 

The  only  question  presented  is  whether  the 
statutes  provide  fw  service  of  process  In  this 
class  of  eases.  How.  Aim.  St  f  8146,  pro- 
vides for  service  upcm  corporations  not  or- 
ganized under  the  laws  of  this  state  in  all 
cases  where  the  cause  of  action  accrues  with- 
in the  state.  Respondent  Insists,  however, 
that  relator  is  "in  this  state,"  under  How. 
Ann.  St  i  8147.1  How.  Ann.  8t  I  8137,  Is 
section  3,  c  110,  Rev.  St.  1846,  as  amended 
by  Act  No.  123,  Laws  1877,  and  by  Act  No. 
2ii2,  Laws  1887.  It  has  been  repeatedly  held 
tbat  How.  Ann.  St  {  8137,  applies  only  to 
domestic  COTporatlons.  Newell  v.  Railroad 
Co..  Itt  Mich.  335;  Watson  v.  Circuit  Judfrt", 
24  Mich.  38;  Beath  v.  Telegraph  Co.,  88  Mich. 
22,  50  N.  W.  817.  In  the  last-named  case  It 
Is  said  that  suits  against  foreign  corporations 
are  authorized  and  regulated  by  sectlcms  8145 
and  8146.  Section  8147  provides  that  such 


1  How.  Ann.  St  {  8147,  provides  that  in  ac- 
tions a^rainst  any  railroad  company  in  the  state 
It  shall  be  sufficient  to  serve  process  upon  a 
conductor  or  webmaster  of  such  company. 
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service  shall  be  deemed  aa  good  and  ef- 
fectual as  If  made  on  an  officer  or  stock- 
holder or  member,  or  either  of  them,  of  said 
company.  This  section  waa  enacted  In  1849. 
The  only  statutory  provision  for  service  on 
officers,  stockholders,  or  members  of  railway 
corporations  Is  section  8137.  It  is  clear  that 
section  8147  must  be  regarded  as  supplement- 
ing section  8137,  and  was  Intended  to  faclU- 
tate  service  upon  domestic  corporations.  The 
writ  must  issue  as  prayed. 

LpNO,  J.,  did  not  sit  Tti«  other  Justices 
concurred. 


PEOPLE  V.  LOOl^IS. 
(Supreme  Court  of  Uichlgan.  J.aly  0,  1886.) 
Sbdocti  ON' —In-valid  Marbiaoe. 
In  a  prosecution  for  seduction  allied  to 
have  been  accompliBhed  by  a  mock  marriage, 
prosecutdx  testined  that  she  and  defendant 
went  over  to  Canada,  where,  aa  she  supposed, 
■he  waa  married  by  a  miniater;  that  defendant 
afterwards,  having  previoasly  cohabited  with 
her,  told  her  that  tne  marriage  waa  a  mock  one; 
and  also  testified,  against  defendant's  objection, 
and  without  showing  her  means  of  knowledge, 
that  a  marriage  license  waa  required  by  tne 
h>ws  of  Canada  for  a  valid  marriage,  if  eld 
that,  as  a  declaration  of  marriage  before  a  third 
person  together  with  cohabitation  would  consti- 
tute a  vaFid  common-law  marriage  in  this  atate, 
and  aa  it  will  be  presumed  that  the  laws  of  Can- 
ada are  the  same,  the  evidence  was  insufficient 
to  show  that  the  marriage  was  invalid. 

Knot  to  recorder's  court  of  Detrcdt;  WI1< 
nam  W.  Cbapln,  Judge. 

Joseph  W.  Ixiomls  was  convicted  of  seduc-  ; 
tion,  and  brings  error.  Reversed. 

Frank  a  Morlarty  (Gea  X.  M.  Collier,  of 
counselj,  for  app^ant  Fred  A.  Maynard. 
Atty.  Uen..  Allan  U.  Frazer,  Pros.  Atty.,  and 
Urmond  F.  Hnn^  Asst.  Proa.  Atty.,  for  the 
People. 

LONG,  J.  The  information  In  this  case 
charges  the  respondent  with  baring  seduced 
and  debauched  one  Minnie  Webb  on  or 
about  the  1st  day  of  June,  1893.  The  evi- 
dence on  the  part  of  the  people  tended  to 
show  that  Minnie  Webb  was  invited  by  re- 
spondent, in  June,  1893,  to  go  over  to  Wind- 
sor with  him  and  be  married ;  that  they  went 
before  a  man  whom  she  at  the  time  supposed 
to  be  a  minister,  and  a  ceremony  waa  per- 
formed which  she  supposed  at  the  time  was 
regular  and  proper.  Respondent  told  her 
that  he  did  not  have  enough  money  to  go  to 
housekeeping,  and  that  as  she  was  already 
living  with  bis  mother  she  had  better  con- 
tinue doing  so,  and  say  nothing  about  the 
marriage,  as  his  mother  might  object  to  the 
marriage,  and  that  in  the  fall  they  would  go 
to  housekeeping;  that  Miss  Webb  stayed  at 
the  house  of  respondent's  mother  the  same 
after  marriage  as  before;  that  she  was  not 
Introduced  to  any  one  aa  his  wife,  but  that 
they  cohabited  together;  that  the  follow- 
ing November  respondent  asked  her  to  steal 


some  money  from  her  father,  and  promised 
that  if  she  would  do  so  he  would  go  to  Chi- 
cago and  start  a  saloon  and  gambling  rooms. 
This  Miss  Webb  refused  to  do,  and  respond- 
ent then  told  her  she  was  not  bis  wife.  3>llss 
Webb  says  she  thought  at  first  that  respond- 
ent waa  In  a  fit  of  anger;  but  afterwards  he 
went  on  to  state  bow  he  bad  taken  her  over 
to  Windsor,  and  how  be  had  a  friend  of  his 
perform  this  ceremony,  and  that  he  had  so 
carefully  covered  up  bis  tracks  that  she 
would  never  be  able,  to  uncover  them,  and 
that  she  would  never  be  able  to  do  anything 
with  him.  She  then  continued:  "Then  I 
threatened  to  have  him  arrested,  and  he  says, 
'Well,  if  you  have  me  arrested,  the  Judge  In 
the  courthouse  will  say,  that  is  a  damu 
shrewd  trick.  Ids  taking  me  over  to  WlndsM* 
and  having  this  ceremony  performed.'  I 
would  not  have  had  Intercourse  with  him  if 
1  bad  not  supposed  I  was  married.  I  was  In- 
duced to  stay  with  him,  sleep  with  him,  be- 
cause I  supposed  I  was  married  to  him.  I 
did  not  know  until  Novemb».  I  am  twenty- 
three  years  old.  At  the  time  the  ceremony 
was  performed  I  was  not  a  married  woman." 
Afterwards  she  went  over  to  Windsor  to  see 
if  there  was  any  record  of  the  marriage.  She 
testified,  on  redirect  examination,  aa  follows: 
"I  went  over  to  search  the  records  In  Wiud- 
aor  to  see  If  we  were  married.  The  justice 
sent  me  over,  and  I  saw  I  guess  It  was  a 
magistrate,  and  he  had  the  records  searched, 
and  be  sent  around  to  the  dif[««nt  ministers  to 
And  out  There  was  no  record  of  marriage 
thera"  On  recross-examlnatlon  she  testified: 
I  "I  don't  know  whether  there  was  any  records 
kept  or  not  of  that  marriage.  I  suppose 
there  could  not  have  been;  we  could  not  find 
any.  We  mutually  agreed  to  become  bus- 
band  and  wife  In  the  presence  of  this  other 
party,  and  I  was  very  ignorant  of  the  laws 
of  Canada.  The  laws  of  Canada  require  a 
marriage  record."  On  redirect  examination 
she  was  asked  by  the  prosecuting  attorney: 
"Do  they  have  to  get  a  license  In  Canada? 
A,  Yea."  This  was  objected  to,  on  the  ground 
that  the  witness  was  not  shown  to  be  com- 
petent to  testify  aa  to  what  the  laws  of  Can- 
ada are.  The  objection  was  overruled. 

The  theory  of  the  prosecution  was  that  the 
respondent  Induced  the  prosecutrix  to  have 
sexual  Intercourse  with  him  by  means  of 
fraud.  The  prosecutrix  testified  that  a  mar- 
riage ceremony  was  performed,  and  th!it 
the  parties  thereto  agreed  to  take  each  other 
as  husband  and  wife.  The  parties  were  com- 
petent to  enter  into  the  contract  and  appar- 
ently did  contract  with  each  other  to  be  hus- 
band and  wife.  Had  such  a  contract  taken 
place  in  this  state,  followed  by  cohabitation 
aa  husband  and  wife,  the  marriage  would 
have  been  valid.  Hutchins  v.  KImincll,  31 
Mich.  126;  Peet  v,  Peet  52  Mich.  4Qi.  18  N. 
\V.  The  marriage  was  presumptively 

valid  in  Canada.  A  marriage  ceremony  was 
p«-formed,  and  the  parties  consented  and 
agreed  to  the  contract  and  it  has  been  h^d 
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In  tliia  state  tbat  ttie  common  law  as  It  et- 
ists  among  us  will  be  pmnmed  to  prevail  In 
B  foreign  country.  In  the  absence  of  proof  to 
the  contrary.  In  re  High.  2  Doug.  (Ulch.) 
US;  Crane  r.  Hardy,  1  Mich.  SB. 

The  only  remaining  question  Is  whether 
there  was  any  proof  In  this  case  ot  local  law 
or  custom  in  Canada  restrictlTa  of  this  mode 
of  contracting  a  valid  marriage.  It  may  be 
true  that  the  prosecutrix  made  a  search  for  a 
record  of  the  marriage,  and  was  unable  to 
nnd  such  record.  The  testimony  falls  far 
short  itf  showing  that  such  a  record  does  not 
exist.  The  testlmtmy  upon  tbat  question  was 
mostly  hearsay.  All  that  the  prosecntrlx 
dafaned  to  know  of  It  was  what  some  one 
told  her,  whom  she  supposed  to  be  a  magis- 
trate ther&  But  it  Is  said  that  her  testimony 
showed  that  the  laws  of  Canada  required  a 
marriage  llcaue.  It  does  not  appAr  that  no 
Hcenae  was  In  fact  obtained  by  the  respond- 
oit,  and  mweover  the  prosecutrix  was  mt 
shown  to  have  any  knowledge  or  means  of 
knowledge  as  to  what  the  laws  of  Canada  on 
the  subject  are.  There  was  nothing  in  the 
case  that  would  warrant  the  court  or  jury 
In  saying  that  the  marrlsge  in  Canada  was 
Invalid.  While  the  conduct  of  the  respondent 
towards  the  prosecutrix  was  most  wanton  and 
cmei.  yet  his  statonent  to  her  that  thwe 
nerer  wsa  a  valid  marriage  would  not  of  it- 
atU  prove  the  £act  that  no  marriage  contract 
was  entered  into,  and  would  not  rebut  the 
presumption  of  a  valid  marriage.  The  pre- 
sumption of  a  valid  marriage  existing,  the 
respondent  could  not  be  held  guilty  of  seduc- 
ing and  debanchlng  the  prosecutrix.  The 
Judgment  of  conviction  most  be  reversed,  and 
a  new  trial  ordered. 

McGKATH,  a  J.,  and  MONTGOMERY,  J., 
concurred  with  LONG,  .T.  GRANT,  J.,  took 
no  part  In  the  decision.  HOOKER,  J.,  ctm- 
cnrred  In  the  result 


FISHBR  V.  NATSMITH  et  al. 

^apreme  Court  of  Micbigaa.    Jul;  2,  1895.) 

Tbespasb— Unacthobizbd  Gkadixg  or  Sthbst— 
Dahaobb. 

Where  a  street  fs  graded  under  void  pro- 
ceedings, the  actual  damages  to  such  land  can 
be  recovered  by  the  abutting  owuer  without  re- 
gard to  the  benefit  to  hii  land  in  general  by  tlie 
grading  of  the  street 

Error  to  drcnlt  conri;  Kent  county;  James 
B.  McMahon,  Judge. 

Action  by  OUve  B.  fisher  against  James 
Naysmitb,  the  township  of  Grand  Rapids, 
and  Richard  Pickett,  for  damages  for  the 
unlawful  grading  of  a  street  Naysmlth  was 
the  highway  commlsidoner  of  the  township, 
and  Fiekott  the  persoD  to  whom  Naysmlth 
and  Oie  township  let  the  contract  for  the 
wm-k.  Judgment  for  plaintiff.  Defendants 
bring  error.  Affirmed. 


Smiley,  Smith  ft  Stevens^  for  amieUants. 
C  H.  Oleason  (John  W.  ChampUn,  of  coun- 
sel), for  appellee, 

McGRATH,  0.  J.  In  1887.  the  center  Une 
of  a  highway  called  "East.  Street"  separated 
the  dty  of  Grand  Rapids  and  the  township 
of  the  same  name.  Plaintiff  resided  in  the 
township  of  Grand  Rapids,  and  her  premises 
had  a  frontage  of  639  feet  on  East  street 
Under  an  act  of  the  legislature  passed  in  1S7S, 
the  city  and  township  authorities  let  a  con- 
tract for  the  grading  of  East  street,  In  the 
course  of  which  a  cut  was  made  In  the  street 
opposite  plaintiff's  premises,  and  a  number 
of  shade  trees  removed.  Plaintiff  brought 
trespass.  The  case  was  tried  without  a  Jury, 
and  cornea  here  np<»i  exceptions  to  findings. 
The  court  found  that: 

"The  defendants  ww  trespassers,  and  must 
pay  to  plaintiff  the  actual  dama^  she  has 
sustained;  and,  as  this  Is  a  case  of  the  ac- 
tual taking  and  destructkm  of  private  prop- 
erty without  'due  process  of  law,*  nothing 
can  be  deducted  from  the  damages  recovera- 
ble by  the  plaintiff  for  the  bmeflta  resulting 
to  her  remaining  propwty,  in  common  with 
that  of  others,  from  the  Improvement  of  the 
street  The  damages  to  which  the  plaintiff 
is  entitled  are  for 

(l)The  destruction  of  20  trees,  at 

$25  each    yceo  00 

i2)  Damages  by  embankment   60  00 

(3)  Making  new  drireway   30  00 

(4)  Sou  removed   06 

?580  06" 

It  is  conceded  tbat  the  proceedings  undw 
the  statute  were  void.  Defendants'  conten- 
tltm  Is  that  they  acted  In  a  public  capacity, 
and  in  good  faith;  that  plaintiff's  property 
was  enhanced  in  value  by  the  improvement; 
that  she  has,  therefore,  suffered  no  actual 
damage,  and  should  have  been  awarded  nom- 
inal damages  only.  The  plaintiff  seeks  to  re- 
cover actual,  rather  than  purely  consequen- 
tial, damages.  Our  own  cases  dispose  of 
these  contentlona  In  Cubit  v.  O'Dett,  51 
Mich.  847,  16  N.  W.  670,  it  was  said  that 
trespasses  are  not  excused  by  good  faith, 
altbough  they  may  be  aggravated  by  bad 
faith.  Id  Clark  v.  Dasso,  H4  Mich.  86,  a  high- 
way commlsdoner  had  cut  dawn  certain  trees 
wltbin  the  limits  of  the  highway.  In  Larned 
V.  Briscoe.  62  Mich.  393,  29  N.  W.  22,  certain 
of  the  defendants  were  members  of  the  board 
of  public  works,  and  others  were  contractors 
with  the  city  for  the  work.  The  report  of  the 
board  In  favor  of  the  change  of  grade  was 
made  to  the  common  council,  and  the  con- 
tract ordered,  and  afterwards  approved.  No 
vote  was  had  upon  the  report  and  the  court 
held  that  the  approval  of  the  contract  could 
not  be  construed  into  an  authority  to  change 
the  grade.  A  cut  was  made  opposite  plain- 
tiff's premises,  and  the  street  had  been  pared. 
In  Railroad  Co.  v.  Helsel,  47  Mich.  803,  11 
N.  W.  212,  it  was  held,  that  a  wrong  done 
could  not  cast  any  portion  of  an  actual  ap- 
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I««clable:los«  oa  the  injuredi  party.  In  Min- 
ing Go.  T.  Hertiii.  37.MIc1l  832,  plaintiff  bad, 
by  mistake,  cut  certain  timber  upoa  defend- 
ant's lands  into  cord  wood,  which  defend- 
ant took  and  used.  Plalntift  songht  to  re- 
cover the  Talne  of  the  labor  expended  npon 
it  It  was  held  that  he  was  not  entitled  to 
recoTOT.  The  court  say:  "It  cannot  be  as- 
nmed,  as  a  rule,  that  a  man  prefers  tds  trees 
cut  Into  cord  wood  rather  than  left  standing, 
and.  If  his  right  to  hare  them  nncnt  la  In- 
terfered with,  even  by  mistake,  it  is  nuinlfest' 
ly  just  that  the  consequences  should  fall  up- 
on the  person  committing  the  mistake."  See, 
also,  HaFT^  T.  Railroad  Co.,  90  Oa.  66,  15 
S.  B.  783;  Davis  v.  Raihxud  C!o.,  87  Ga.  605, 
18  a.  567;  Marcy  v.  Fries,  IS  Kan.  363; 
Gerrish  v.  MaDufactnrlng  Co.,  10  FOst.  (N. 
H.)  478.  It  cannot  be  contended  that  the  cut 
made  in  front  of  plafntlfTs  premises,  or  the 
destruction  of  her  trees,  waa  a  benefit  to  her. 
All  that  is  here  claimed  is  that  the  improve- 
ment of  the  street  throughout  Its  ^ent  boie- 
flted  her  -remaining  land  In  common  with 
that  of  every  other  abutting  owner.  The 
cost  and  expense  of  such  an  Imtvovement  can 
only  be  made  a  charge  against  plabitifT,  or 
either  be  compelled  to  refund  In  any  meas- 
ure for  benefits,  except  In  pursuance  of  lawful 
methods  to  that  end,  and  the  cost  and  expense 
would  be  die  limit  of  the  charge.  There  was 
no  attempt  ■  made  to  ai^xHtlon  that  benefit 
There  is  a  -class  of  cases  which  bold  that 
when  the'aM  'constitatlng  the  trespass  )»  in 
Itself  a  benefit,  nominal  damages  only  can 
be  awarded,  but  in  those  cases  no  tangible 
thing  havbig  an  appreciable  value  was  tafeen 
or  removed  from  the  land.  In  tbe  New 
Hampshire  case  above  cited  the  Jury  had 
been  Instructed  that  there  was  no  such  thing 
as  an  offset  in  actions  of  this  kind,  and  tbat, 
if  defendants,  by  the  unnatural  use  of  tbe  wa- 
ter, had  Injured  the  plaintiff's  lands,  or  killed 
his  graBa,  plaintiff  was  entitled  to  their  ver- 
dict, even  though  other  portions  of  ^intiff's 
lands  were  benefited,  so  that  upon  the  whole 
tbe  plaintiff  would  be  more  benefited  than  in- 
jured. The  supreme  court  approved  tbe  in- 
struction, and  says:  "There  is  no  set-off  or 
recoupment  of  damages  not  founded  on  the 
undertaking  or  default  of  the  party  sought  to 
be  subjected  to  such  adjustment,  nor  can  he 
who  has  inflicted  a  wrong  require  the  in- 
jured party  to  accept  indemnity  In  any  other 
manner  than  such  as  tlie  law  provides."  Com- 
plaint is  made  tbat  there  Is  no  findli^  that 
the  trees  possessed  any  Intrinsic  value  sepa- 
rate from  the  land,  and  that  the  measure  of 
damages  when  omameutal  trees  are  destroy- 
ed is  the  difference  In  value  of  the  realty. 
Tbe  court  finds  that  plaintiff  was  damaged 
by  tbe  destruction  of  2U  trees  at  $25  each, 
$500.  In  Miller  v.  Weilman,  75  Mich.  353, 
43  N.  W.  843.  It  was  held  that  the  measure  <rf 
damages  would  be  the  value  of  the  tlmbei' 
standing  upon  the  land,  and  the  diminished 
value  of  tbe  estate,  if  any,  by  reason  of  the 
remoraL  The  tesdmony  is  not  before  us.  U 


does  1  not  appear  tbat  .the  trees  w«re  purely 
ornamental,  and  bad  no  valpe  except  as  such; 
nor  does  it  atflrmatively,  appear  tliaf  tbe  flgr 
ures  given  represent  in  wboJk;  or.  In  part  the 
diminished  value  of  the  laod^  ^  aoy  ev^ut, 
the  trespass  and  the  improvement  are  not 
synonymons  terms.  The  Judgment  to  affirm* 
ed.  The  other  Joattces  concurred.  , 


HOUSE  V.  TURNOB  et  al.. 
(Supreme  Court  of  Mldiigan.   July  0,''ia^1 
Replbvir— Gk>oi>a  Seizisd  bt  SBEUirr. 
Where  a  sheriff,  at  tbe  instance  of  jodff' 
moHt  creditors,  has  seized  property-  vnder  a 
writ  of  execution,  and  i^ced  it  in  the  control  of 
a  stranger,  an  action  of  replevin  will  not  He 
against  the  judgment  creditor*.  ■  - 

Error  t^  drcult  court,  Kalamasotf  county; 
Geo^e  M.  Buck,  Judge. 

Action  of  replevin  by  Manfred  House 
against  Andrew  J.  Turner  and  ^Joset^b'  fi. 
HImebaugh.  From  a  jud^ent  idt '  plain- 
tiff, defendants  bring  error.  '  Reversed. 

J.  B.  Cxooea^^  tax  api^llanta  Alfred  S, 
VtobU  for  appellee, 

MONTGOMERY,  J.  This  la  aa  action  of 
reptevln.  The  defendant  held  a  Judgment 
against  the  plaintiff,  amounting  to  about  f3^ 
and  caused  an  execution  to  be  Issued*  <uid 
placed  in  the  bands  of  ime  Cfaarlaa  UenriU, 
a  deputy  sheriff,  which  exeoption  was  by  him 
levied  up<»i  the  property  hecein  involved.  A 
Witt  of  replevin  was  sued  out  and  directed 
against  these  defendants  Jointly.  Tbece  is  a 
finding  that  tbe  piopeirtj  was  seized  by  the 
direction  of  these  defendanta.  Tbeiie  is  no 
finding  that  tbe  property  was  in  tbe  custody 
of  defendants,  or  under  tbdr  control.  The 
evidence  Is  distinctly  the  other  way,— that 
when  the  chattels  were  seized  they  w^e  by 
the  sheriff  placed  in  a  barn  cwitrolled  by  a 
Strang^',  with  instructions  to  deliver  them  up 
only  on  an  oi-der  from  him,  or  on  legal  pro- 
cess. The  sole  qnestUm  presented  is  whether 
the  action  Is  properly  planted,  or  whether 
It  should  have  been  brought  iogalnst  the  offi- 
cer. Replevin  la  a  posBesB<»7  action,  and 
does  not  lie  against  one  not  in  possession  of 
the  goods  at  the  time  demand  Is  made  or  the 
suit  is  begun.  See  Wells,  Repl.  S  134.  And 
it  Is  generally  fa^d  that  the  possession  of  an 
officer  who  has  seized  goods  on  ivocess  in 
bis  hands  Is  not  to  be  considered  the  pos- 
session of  the  creditor  in  tbe  writ,  and  that 
replevin  does  not  lie  against  tbe  creditor. 
See  Wells,  Repl.  §  142,  and  cases  cited.  It 
was  h^d  in  McJilillen  v.  Lained.  41  Mich. 
521,  2  N.  W.  662,  that  under  the  drcumstaa- 
ces  of  that  case  tbe  plaintiff  }n  eiecQtlon  was 
a  proper  party.  It  appeared  In  tbat  vaae  tiiat 
tbe  property  was  takoi  and  plaoed  in  the 
bam  of  defendant  by  the  afSieei.  <  These  facts 
distinguish  that  case  from  tbe  present  .  La 
tbe  iweiout  case  there  was  no  actual  or  con- 
structive possession  by  the  defendants.  Thft 
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judgment  will  be  reTersed.  and  ft  Judgment 
entered  here  for  defendants,  but.  as  they  are 
not  ^titled  to  the  custody  of  the  gooda,  no 
return  of  the  property  will  be  ordei-ed;  and, 
as  this  def^ise  was  not  interposed  befor^  a 
ju^4tice  we  think  the  coBts  for  the  trial  In  the 
court  below  should  be  limited  to  the  defend- 
ants' actual  disburaementB.  With  this  limita- 
tion, defendants  wlU  reoorer  costs  of  both 
courts. 

HOOKBB.  J.,  did  not  sit  The  oth«r  Jtw- 
tleea  concurred. 


NATIONAL  HOMa  BTIILDINO  ft  LOAN 
ASS'N  T.  DWELLING  HOUSBi  INS.  CO. 
(Siq>nma  Conzt  of  MdiigaB.   JUlr  189ES.) 

FiKi  TwMt  —  APFm&tnnifT  -~  Ooxditkiit — 

CBDBMT  TO  AOTIOV. 

Under  a  fire  policy  proTidlog  that  in  caaa 
of  diaagre^ent  aa  to  amonnt  of  nsa  it  ahall  be 
ascertnuied  by  appraiaeti,  and  their  award  alutU 
be  prima  faa»  evidence  of  the  amonat;  that 
loM  shall  be  ^ynble  60  daya  after  notice  and 
proof  of  loss,  including  an  award  by  appraiaere 
^Vhen  appraisal  has  been  required";  that  no  ac- 
tion on  tu  policy  can  be  auatalned  till  fall  com- 
pliance by  inaared  with  all  the  foresoing  re^alre- 
ments.  nor  anlesa  commenced  witiun  Vi  month* 
after  loss, — an  appraisal  is  a  condition  precedent 
to  suit  only  where  it  has  b^n  demanded,  and 
not  haTlng  been  demanded  foi  elAt  mootta, 
tbonirh  proofa  of  low  han  bam  dtuy  made,  a^ 
tion  may  be  brought 

Brrar  to  clrcntt  court,  UvAegon  covntyi 
Fred  J.  Buuell.  Judga 

Actlm  by  the  National  Home  Bnildlng  ft 
Loan  Aasodatlon  against  the  DweiUng  House 
Insnranee  Company.  Judgment  for  defend- 
ant   Plaintiff  brings  error.  Reversed. 

Brown  &  Lorelace,  for  appellant  Bunker 
ft  Carpenter,  for  appellee. 

HOOKER,  3.  The  only  question  in  this 
cause  is  whether  the  action  was  prematurely 
brought,  upon  a  policy  of  Inaurftnce,  no  steps 
having  been  taten  by  either  party  to  require 
an  appraisal.  Counsel  for  the  defendant  as- 
sert that  the  company  offered  to  pay  $750, 
while  the  plaintiff  claimed  $900  or  more,  and 
that  this  constituted  a  disagreement  as  to  the 
amount  of  the  loss,  and  that  In  such  case  ap- 
praisal was  a  condition  precedent  to  bring- 
ing action  upon  the  i>ollcy.  The  provisions 
of  the  policy  involved  in  this  contention  are 
as  ftiUows:  "In  the  event  of  any  disagree- 
ment as  to  the  amount  of  loss,  the  same 
shall,  as  above  provided,  be  ascertained  by 
two  competent  and  disinterested  appraisers, 
the  Insured  and  this  company  each  selecting 
one,  and  the  two  so  chosen  shall  first  select 
a  competent  and  disinterested  umpire.  The 
appraisers  together  shall  then  estimate  and 
appraise  the  loss,  stating  separately  sound 
value  and  damage,  and,  failing  to  agree,  shall 
submit  their  differences  to  the  umpire;  and 
the  award,  in  writing,  of  any  two,  shall  be 
prima  facie  evidence  of  the  amount  of  such 
loss.    The  loss  shall  not  become  payable  un- 


til sixty  days  after  the  notice,  ascei-talument 
estimate,  and  satisfactory  proof  of  the  loss 
herein  required  hare  been  received  by  this 
company,  Including  an  award  by  appraisers 
when  appraisal  has  been  required.  No  suit 
or  action  on  this  policy  for  the  recovery  of 
any  claim  shall  be  sustainable  In  any  court 
of  law  or  equity  until  after  full  compliance 
by  the  insured  with  all  the  foregoing  require- 
ments, nor  unless  commenced  within  twelve 
months  next  after  the  Are."  It  Is  claimed 
that  this  amounts  to  an  unequlvocml  agree- 
ment that  when  controversy  arises  over  the 
amount  of  the  loss,  that  matter  shall  be  sub- 
mitted to  appraisers  before  action  sball  be 
commenced,  and  that  such  Is  the  method  for 
determining  that  question,  subject  to  appeal 
to  a  jury,  If  desired,  the  burden  of  pnxtf  be- 
ing in  such  case  shifted  by  the  statute^  If 
the  assured  Is  not  content  to  accept  the  as- 
surer's valuation,  he  may  and  must  invoke 
the  aid  of  the  tribunal  having  original  Juris- 
diction of  that  quectlon,  as  he  would  in  any 
other  case  or  controversy;  the  only  differ- 
ence being  that  in  this  case  It  Is  a  board  of 
appraisers,  while  in  ordinary  mattns  It  la  a 
court  of  competent  Jurisdiction,  to  which  be 
must  appeal.  If  be  does  not  do  so,  and  the 
question  Is  raised,  must  he  fall?  Numei-ous 
cases  hold  such  provisions  valid  conditions 
precedent  We  cite  in  support  of  this  prop- 
osition the  following  cases  from  the  brief  of 
counsel:    Chippewa  Lumber  Co.  v.  Phralx 

:  Ins.  Co.,  80  Mich.  116,  44  N.  W.  1055;  Mor- 
ley  v.  Insurance  Co.,  85  Mich.  217,  48  N.  W. 
502;  Guthat  v.  Gow,  95  Mich.  527,  55  N. 
W.  442;  Hanley  v.  Walker,  79  Mich.  607. 
45  N.  W.  57;  Gosser  v.  Sun  Fire  Office.  42 
Minn.  315,  44  N.  W.  252;  Mosness  v.  Insur- 
ance Co.  (Minn.)  52  N.  W.  932.  The  cases  of 
Hanley  v.  Wallcer  and  Gutliat  v.  Gow  arose 
upon  contracts  for  building,  and  In  one  case 
payment  was  to  be  made  upon  architect's 
certificates.  It  was  held  that  they  were  pre- 
requisites to  recov«7.  In  the  other  his  de- 
cision was  held  to  be  conclusive,  In  the  ab- 
sence of  fraud.  The  last  two  cases  cited 
closely  resemble  the  present  case,  and  fully 
Sustain  defendant's  contention,  and  unequivo- 
cally bold  the  appraisal  to  be  a  condition 
precedent  The  case  of  Gasser  v.  Sun  Fire 
Office  arose  upon  a  policy  which  provided  for 
an  award  in  case  of  disagreement,  upon  the 
written  request  of  either  party.  It  turther 
provided  that  no  suit  or  action  upon  the  pol- 
icy should  be  sustainable  until  after  an 
award  was  obtained.  The  supreme  court  of 
Minnesota  held  this  to  be  a  condition  preced- 
ent; in  effect  snyfn;;  that  In  case  of  dis- 
agreement the  assured  must  make  a  written 
request  for  appraisers  before  he  cotild  bring 
his  action,  unless  such  award  was  waived,  re- 
fused, or  prevented  by  the  company.  The 
case  of  Mosness  v.  Insurance  Co.  involved  a 
policy  like  that  in  the  present  case,  and  the 
court  followed  the  holding  In  the  case  of 
Gasser  v.  Sun  Fire  Office.    The  Gasser  Case 

i  was  Bubatanti;illy  like  the  case  of  Nurney  r. 
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Insurance  Co.,  63  Mich.  633,  80  N.  W.  350. 
The  Mosness  Case  Is  Itke  the  one  before  us. 
The  Minnesota  court  took  a  different  view  of 
the  question  from  that  previously  expressed 
by  this  court  In  the  Numey  Case.  The  ef- 
fect of  the  decision  in  the  Numey  Case  was 
to  make  the  request  for  appraisers  optional. 
It  was  said  not  to  be  imperative  unless  upon 
written  retjuest,  and,  no  request  having  been 
made,  the  agreement  not  to  sue  became  Inop' 
erative.  This  seems  to  have  been  the  view 
taken  of  this  question  by  the  federal  su- 
preme court.  Hamilton  v.  Insurance  Co.,  136 
U.  S.  255.  10  Sup.  Gt  945.  See,  also.  Kahn- 
weiler  v.  Insurance  Co.,  57  Fed.  502,  where 
a  distinction  is  made  between  such  a  policy 
and  one  where  there  la  no  such  qualification 
as  that  providing  for  a  written  request  This 
distinction  was  recognized  by  Mr.  Justice 
Grant  In  a  discussion  of  the  Nnmey  Case  In 
the  case  of  Chippewa  Lumber  Co.  v.  Phenix 
Ins.  Co.,  80  Mich.  122,  44  N.  W.  1055. 

Whether  this  policy  before  us  makes  an 
award  an  absolute  condition  precedent,  or  one 
conditioned  upon  a  demand  for  it,  is  the  ques- 
tion before  us,  and  It  d^nds  upon  a  con- 
struction of  the  policy.  The  pohcy  la  the 
standard  Michigan  policy,  and  these  provi- 
sions liave  been  before  the  court  twice,  though 
in  neither  case  has  the  question  before  us 
been  dIrecUy  raised.  The  earlier  of  these  Is 
the  case  of  Zimerlski  v.  Insurance  Co.,  91 
Mich.  600.  52  N.  W.  55,  where  a  delay  of  67 
days  after  proofs  of  loss  before  service  of  a 
demand  for  appraisers  was  held,  under  the 
circumstances  of  that  case,  to  be  a  waiver  of 
the  right  to  demand  appraisers.  This  would 
seem  to  Imply  that  the  stipulations  of  the 
policy  do  not  amount  to  an  absolute  condi- 
tion precedent  Again,  In  the  ease  of  Brock 
V.  Insurance  Co.  (Mich.)  61  N.  W.  67,  the 
present  chief  justice  said:  "Tills  provision 
makes  such  appraisal,  'when  required,*  a  con- 
dition precedrat  to  the  right  to  sne.  The  de- 
fendant has  a  reasonable  time  within  the  60 
days  after  proof  of  loss  within  which  to  move 
with  respect  to  the  ascertainment  or  estimate 
of  the  loss.  Had  the  time  elapsed,  and  no 
move  been  made  in  that  direction,  the  plain- 
tiff would  undoubtedly  have  had  the  right  to 
bring  suit."  In  that  case,  however,  an  ap- 
praisal had  been  required.  The  standard  pol- 
icy makes  the  loss  payable  in  60  days  after 
notice  and  proof,  which  must  include  an 
award  "when  appraisal  has  been  required." 
We  think  this  equivalent  to  the  expression 
"lias  been  requested."  and,  taken  in  connec- 
tion with  the  provision  In  relation  to  action, 
is  subject  to  the  same  construction  as  that 
given  In  the  Numey  Case,  and  this  is  in  har- 
mony with  views  heretofore  expressed  by 
the  court  No  appraisal  having  been  demand- 
ed during'  a  period  of  eight  months  after  the 
fire,  although  proofs  of  loss  were  seasonably 
furnished,  the  plaintiff  was  warranted  In 
bringing  his  action.  The  Judgment  must  be 
reversed,  and  a  new  trial  ordered.  The  other 
justices  concurred.  * 


COMSTOCK  V.  SHARP. 
(Supreme  Court  of  Michigan.    July  9,  1895.) 
Ba»emknt8— CoxvEVANCK  BV  Abi  ttiNo  Owsek— 

R.IOBT  TO  0U>9K  StkEET. 

Where  an  abutting  owner  conveys  all 
his  interest  in  a  Btreet,  witn  consent  to  the  |p:an- 
tee  to  close  the  street  the  latter  may  close  it  as 
against  oue  thereafter  receiviug  a  deed  from  the 
grantor  of  his  abatting  lots. 

Appeal  from  circuit  court  Jackson  county; 
Erastus  Peck.  Judge. 

Suit  by  Hattle  E.  Gomstock  against  John 
C.  Shaip  to  compel  the  removal  of  an  ob- 
straction  from  a'  street  Decree  tox  defend- 
ant  Complainant  aiqjieala.  Affirmed. 

Barkworth  &  Blair,  for  appellant  Wilaon 
&  Cobb,  for  appellee^ 

McGRATH,  C.  J.  Complainant  la  the  own- 
er of  lots  5,  6,  7,  8.  and  8.  on  the  southwest 
comer  of  Fourth  and  Willow  streets.  Just 
outside  of  the  city  of  Jackson.  The  lots 
front  on  Willow  street  and  were  numbered 
from  west  to  east  but  they  had  for  many 
years  been  Inclosed  and  occupied  as  one  par- 
cel, the  dwelling  thereon  fronting  on  Fourth 
street  T^e  territocr  was  platted  and  the  plat 
recorded  In  1870,  by  one  Lathrop.  It  is  only 
claimed  for  this  plat  that  It  was  an  express 
common-law  dedication.  Lathrop.  in  October, 
1871,  conveyed  the  land  n<H-tb  of  the  center 
of  Willow  street  by  metes  and  bounds,  sab- 
ject  to  the  public  use  of  Fourth.  Willow,  and 
other  streets.  In  July.  1873,  Lathrop  con- 
veyed to  one  Bush  the  territory  lying  south 
of  the  center  line  of  Willow  street  excepting 
the  rights  of  the  public  In  the  streets.  In 
1874  Bush  conveyed  these  lota  to  one  Bab- 
cock,  he  to  Miller,  he  to  Jenks.  and  Jenks, 
in  May,  18S1,  to  complainant  by  lot  number 
and  reference  to  the  plat  Defendant  In 
1883,  acquired  title  to  the  land  north  of  the 
center  of  Willow  street  and  to  certain  of  the 
lots  west  of  complainant's  lots.  In  October, 
1883,  Bush  and  wife  conveyed  to  defendant 
certain  lots,  and  "all  our  right  title,  and  -In- 
terest In  the  south  half  of  Willow  street, 
from  the  west  line  of  Fourth  street  to  the 
west  lUie  of  lot  five  (5)."  In  February,  1874, 
Jenks,  complainant's  immediate  grantor,  con- 
veyed the  land  In  Willow  street  from  Fourth 
street  west  to  tlie  west  line  of  lot  6.  The  deed 
contained  the  following:  "It  Is  understood 
and  agreed  that  this  deed  shall  not  onlyacon- 
vey  all  present  Interest  of  said  grantor  In 
and  to  the  lands  here  described,  but  all  In- 
terest that  might  be  acquired  by  her,  or  her 
heirs  or  assigns.  In  and  to  any  part  thereof 
In  case  of  the  vacation  of  what  is  marked 
upon  said  plat  of  Summitville  at  Willow 
street  as  the  owner  of  lots  6,  6,  7,  8,  and  9, 
in  said  block  2,  and  consent  Is  hereby  given 
to  the  dosing  of  said  Willow  street"  A 
controversy  arose  between  complainant  and 
defendant,  soon  after  complainant's  purchase. 
Defendant  succeeded  finally  In  constmcting 
and  malutaiuing  a  fence  across  the  east  end 
of  Willow  street,  and  this  bill  Is  filed  to 
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rompel  the  remoral  of  the  obstruction.  Com- 
plainaut  InBfsts  that  the  Interest  of  an  abut- 
ting owner  In  a  street  Is  In  tbc  nature  of  an 
easement  appurtenant  to  the  land,  passing 
only  with  a  conveyance  of  the  land.  The 
cases  cited  hold  that  the  grantor  of  a  right 
ot  way  has  the  right  to  limit  the  grant,  and 
that  the  grantee  takes  It  subject  to  restric- 
tions Imposed,  and  cannot  enlarge  or  abuse 
his  privilege  (Davenport  v.  lAmson,  21  Pick. 
72;  Shroder  v.  Brenneman,  23  Pa.  St  348); 
or,  that  a  grantor,  having  platted  and  con- 
veyed certain  lots  In  a  city,  cannot  after- 
wards appropriate  the  way  to  any  use  Incon- 
slstmt  with  Its  use  as  a  public  street  (Story 
V.  Railway  Co.,  90  N.  Y.  122;  Hills  v.  MUIer. 
8  Paige,  254;  Watson  t.  Bloren,  1  Serg.  & 
R.  227).  The  right  of  way,  In  the  present 
case,  arose  fiom  the  plat  and  the  subsequent 
conve>'ances.  As  between  the  parties,  the 
conveyance  by  Jenks  and  the  consent  to  the 
cl(»iDg  of  the  street  were  a  release  or  r^fn- 
quishment  of  record  of  the  right  to  use  the 
street  It  is  unimportant  whether  Jenlcs  was 
at  that  time  the  owner  of  the  fee  In  the 
street,  or  whether  the  fee  passed  by  the 
conveyance  from  Bush  to  defendant  What- 
ever interest  Jenks  had  passed  by  the  con- 
veyance to  defendant  The  rights  of  the 
public  or  of  other  abutting  owners  are  not 
In  question,  and  the  original  grantor  has 
parted  with  his  Interest.  In  such  case,  own- 
ers of  laud  on  (^posite  sides  of  the  same 
street  may.  as  between  themselves,  consent 
to  the  closing  of  the  street  or  anticipate  its 
vacation,  and  either  may  convey  to  the  other 
all  Interest  tn  the  land  occupied  by  the 
street  They  tiave,  as  between  thems^ves, 
the  disposing  power  over  the  estate.  Washb. 
Basnn.  (4th  Ed.)  p.  41.  par.  IS.  Hie  decree 
is  affirmed,  with  costs  to  dtfeodant  The 
otfan  Justices  concurred. 


KALAUAZOO  SPRINa  ft  AXLB  GO.  T. 

WINANS.  PRATT  ft  OO.  et  al. 
(Snpreme  Court  of  Michigan.   July  9,  1895.) 

Traudl'lent  Convbtakcbs  —  Consideration  — 
Chattel  Udrtqaqe  of  CottroKATiox. 

1.  The  facts  that  a  mortgagor  was  insolvent 
at  the  time  a  mortgage  was  given,  that  the  mort- 
gagor and  mortgagee  were  related,  and  that 
•^tie  mortgagor  made  a  general  assignment  the 
day  after  the  mortgage  was  executed,  will  not 
render  the  mortgage  nandulent  as  to  creditors, 
when  the  dalm  of  the  mortgagee  was  bona  fide, 
and  the  assignment  was  not  contemplated  when 
the  mortgage  was  given,  though  the  mortgagee 
knew  that  the  mortKagor  waa  in  failing  cireum- 
■tauces,  and  an  aaaignmeot  seemed  probable. 

2.  A  chattel  mortgage  executed  by  the  presi- 
dent and  secretary  of  an  insolvent  corporation, 
with  the  knowledge  and  consent  of  all  the  itodc- 
holders,  is  valid. 

Appeal  from  circuit  court,  Kalamasoo  coun- 
ty; (3eorge  M.  Buck,  Judge. 

Bill  by  the  ICalamazoo  Spring  &  Axle  Com- 
pany and  others  against  Wlnans.  Pratt  &  Co., 
an  Insolvent  corporation,  and  others,  to  set 
aside  certain  mortgages.  From  a  decree  dis- 
missing the  bill,  plaintiffs  appeal.  Afllrmed. 


Boudemau  ft  Adams  (Edwin  M.  Irish,  of 
counsel),  for  appellants.  Howard  &  Koos, 
for  appellee  Winans,  Pratt  &  Co.  J.  W.  Os- 
bom,  for  appellee  First  Nat  Bank.  a.  F. 
faster,  for  appellee  A.  J,  HllL 

UcOSATH,  a  J.  Wlnans.  Pratt  ft  Co.,  a 
corporation,  on  June  0,  1SU3,  made  an  assign- 
ment to  Alfred  J.  Mills.  On  June  5,  1893, 
they  executed  three  chattel  mortgagea,  we 
to  the  First  National  Bank  of  Kalamazoo, 
one  to  J.  K.  Wagner,  and  the  third  to  D.  B. 
Merrill,  and  a  r^estate  mortgage  to  aald 
bank.  The  diattel  mortgages  to  the  bank 
were  given  priority.  Wagner  was  president 
of  the  Imnfc;  J.  W,  Osbom  was  its  rice  presi- 
dent; and  Merrill  was  a  director.  Wagner, 
Osbom,  and  one  Kaoffer  were  the  discount 
committee  of  the  bank.  J.  W.  Osbom  and 
Alfred  J.  MUla  were  partners  as  Osbom  ft 
MUlB,  and  attorneys  for  the  bank.  Geoice  H. 
Wlnana  and  Ida  P.  Wlnans,  bis  wife,  and 
Arthur  L.  Piatt  and  Elizabeth  P.  Pratt  bis 
wife,  were  .the  stockholders  In  Wlnans,  Pratt 
&  Cow  All  were  dlrectora.  Wlnans  was  presi- 
dent and  Pratt  was  secretary  and  treasurer. 
Ida  P.  Winans  was  the  daughter  of  D.  B. 
Merrill,  and  Elizabeth  P.  Pntt  was  the 
daughter  of  J.  K.  Wagner.  The  ooiporatlon 
was  framed  in  February,  1881.  This  Is  a  bill 
filed  by  unsecured  creditors,  having  obtained 
leare  of  the  court,  to  set  aside  the  aforesaid 
mortgages,  for  the  following  reaatms:  First 
Because  Wbuns,  Pratt  ft  Go.  was  Insolrent 
at  the  time  these  mortgages  were  given,  and 
bad  been  Insolrmt  for  some  time  before. 
Second.  Because  the  First  National  Bank  itf 
Kalamasoo,  Bflch.,  knew  the  actual  condition 
of  Wlnans,  Pratt  ft  Co.  Jacob  K.  Wagner, 
its  president  and  managtt,  knew  Wlnans, 
Pratt  ft  Oo.  was  perpetrating  a  fnud  vtfoa 
its  creditors.  The  said  Jacob  K.  Wagner 
was  himself  asdsting  Wlnans,  Pratt  ft  Ca  In 
carrying  out  this  fraud,  and  tlierefore  the 
aald  Wagner  cannot,  nor  can  the  First  Na- 
tional Bank,  represented  by  him,  profit  by 
the  wrongful  act  of  the  said  Wagner.  TlUrd. 
Because  the  meeting  of  the  board  of  dlrecton 
of  Winans.  Pratt  ft  Co.  held  <m  the  3d  day 
of  June,  1893,  at  wlilcb  meeting  a  resolution 
was  passed  by  some  of  the  directcwa  auttior- 
Izlng  the  executlMi  of  the  mortgages  In  ques- 
tion In  this  suit,  was  not  proper^  and  legally 
called  and  beld,  and  noUce  of  the  meeting 
was  not  served  on  all  of  the  dlrectm  of  the 
coiporaficm.  Although  all  of  said  directors 
wei-e  then  in  the  dty  of  Kalamazoo,  only  two 
of  the  directors  were  present  at  the  meeting 
at  which  the  resolution  was  passed,  there  be- 
ing no  quorum  present  for  the  transactkm  of 
business;  and  the  resolution  was  there  passed 
by  two  of  the  directors,  George  H.  Wlnans 
and  Arthur  L.  Pratt;  and  after  being  passed 
by  them,  and  entered  on  the  record  book  of 
the  corporation,  the  record  of  said  meeting 
was  subscribed  by  Mrs.  Winans  and  Mis. 
Piatt,  at  their  respective  homes.  There  was 
no  meeting  of  the  board  of  directors  In  which 
they  all  met  together  and  determined  to  ex- 
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ecnte  the  mortgaKCK  In  qoeadoii.  The  4riB- 
oen  ot  tbe  ooiparawoii  derircd  no  legil  riglit 
«r  anOioiity.  hy  ssid  res^rtnttoa  or  othenrtoe. 
to  make,  oecute,  and  deUver  in  tebalf  of  said 
corporation  snj  of  aald  nuatgagea.  PonitC 
Because  tbe  aald  <diattel  niwtg^efl  and  the 
said  real  estate  mortgage  are  Illegal  pref- 
erences as  against  onr  asrignment  law,  were 
In  fact  made  at  sntntantially  the  same  time 
aa  the  aaaignment;  that  the  tnnsaetlai  of 
making  tbe  mortgagea  and  the  assignment 
was  In  fact  a  coitlnions  transacthm.  and  tbe 
making  of  all  tiiese  Instrmnenta  constituted 
bat  a  single  transaction,  namely,  an  asrign- 
ment  and  preference;  and  also  claim  that 
the  chattel  mntgagea  were  void  becanse  not 
legally  authorized  by  dw  oorpomtlon. 

It  Is  conceded  that  Winana,  Pratt  A  Co., 
at  the  time  the  mortgagea  and  aarignment  t 
were  executed,  was  actually  bnolrent,  and  ' 
had  tieen  fw  some  time  piOTloua  thoeta 
the  second  propositkm  is  not  eatabUAed  by 
the  proofs.  Wlnans,  Pratt  ft  Ca  had  for 
years  done  Its  banUng  with  the  d^endant 
bank.  The  bank  held  Its  Indlrldnal  paper 
amonntlng  to  aereral  tiionsand  doUara.  It 
had  alao  diaoonnted  its  notes  Indmiaed  by 
Wagner  and  Herrlll,  and.  in  addition,  had  ^ 
counted  flie  bills  receivable  ot  the  corpora- 
tion. Although  some  of  the  Indebtedness, 
both  to  the  bank  and  to  HerrlD  and  Wagner, 
was  contlnsait.  It  la  not  dieted  but  that 
diere  was.  at  tbe  time  of  the  execution  of 
tbe  mortgage,  a  bona  flde  Indebtedness  to 
each  mortgagee  equal  to  the  amount  of  the 
mor^ge  to  each  person.  In  January,  1898, 
tbe  oorpwatlon  bad  executed  to  the  bank  a 
real-estate  mortgage  for  $5,000.  So  far  as 
appears,  tbe  bank  relied  upon  the  Informa- 
tfon  famished  by  tbe  officers  of  the  eorpoia- 
tioo  as  to  Its  assets  and  llabliltieB.  On  June 
3,  1898,  Mr.  Pratt  came  to  the  bank,  and  rep- 
resented to  Mr.  Wagno-  that  they  had  paper 
and  other  obllgationt  maturing  upon  that  day, 
and  needed  $1,000;  that  th^  expected  some 
remittances,  but  must  bare  tbe  $1,000  on  that 
day,  and.  if  they  had  It*  they  could  pull 
through.  It  Is  erlAi-nt  that  the  officers  of  tbe 
bank  became  alanned.  Osborn  and  MerrlU 
were  sent  for,  and  a  consultation  was  bad, 
and  the  bank  finally  agreed  that  they  #ould 
advance  the  $1,000,  provided  the  bank  was 
secured  by  mortgages  for  tbe  entire  Indebted- 
ness of  tbe  corporation,  both  actual  and  con- 
tingent, ftnd  provided  that  Wagner  and  Mer- 
rill were  also  secured.  This  was  consented 
to  by  Wlnans,  Pratt  ft  Go.  The  $1,000  was 
advanced  on  that  day,  and  on  the  same  day  It 
was  checked  out  to  t>ay  existing  obligations. 
Onbom  repaired  to  bis  office,  and  requested 
Ills  partner,  Mr.  Mills,  to  prepare  the  papers. 
Mr.  Mills  dictated  the  mortgages  to  the  ste- 
nographer In  the  office,  and  the  same  were 
completed  at  about  5  o'clock  of  that  day, 
but  they  were  not  executed  until  Monday, 
Jime  5th,  on  which  date  they  were  filed.  On 
Monday,  Winans,  Pratt  ft  Co.  received  notice 
of  the  protest  of  certain  customers'  notes 


amonntlng  to  $2,000  and  upward,  which  had 
beat  discoouted  at  tbe  defendant  bank,  and 
1^  the  latter  fbrwarded  for  collection.  Tb^ 
became  alarmed,  and.  in  tbe  aftemooa  of  that 
day.  consulted  with  Mr.  Mills  as  to  what  was 
the  beat  course  to  pursoe,  and  tbe  probable 
effect  of  the  filing  of  the  mortgages  upon  their 
credit,  An  assignment  was  talked  oC,  and 
they  were  advised  that  it  would  be  neceesary 
to  call  a  meetiiis  of  tiie  dlcectora  to  anchor^ 
Ise  such  aasIgnrnmL  They,  however,  left 
the  od^e  withont  comtng  to  any  eondntfon. 
▲  meethic  oC  tbt  directon  was.  howorer.  held 
that  evenlas.  and  flia  aaslcnmsnt  anthor- 
fsed.  On  Tuesday  noniing.  June  6th.  they 
again  went  to  the  oOce  oC  Gabon  *  Mills, 
wbna  the  asalgnment  waa  ivepared  by  Hr. 
Mills,  executed  by  the  president  and  secre- 
tary Hi  the  coipoimtlMi,  and  filed  by  Mr. 
Bfilla  at  noon  ot  that  day.  The  mwtgagcs 
were  filed  at  11:40  p.  m..  Jane  SO.  It  Is 
nrged  that  this  la  a  drcnmstanee  thawing  a 
GOQcoted  acUon,  and  oonneeUng  tbe  execu- 
tkm  of  the  mortgages  with  the  assignment. 
Mr.  Gsbom,  howenr,  aaya  that  ha  took 
charge  of  the  mortgages  after  their  exeentlon; 
that  he  waa  vary  bu^y  during  the  day;  that, 
being  mayor  of  the  city  and  president  of  the 
council,  be  went  to  the  conncU  that  evening; 
that  the  dty  derk  was  cl^  ot  Am  coondU 
that,  whan  be  arrived  at  thB  cooncU  chamber, 
he  told  the  clerk  that  he  had  some  papers  to- 
file,  and  wished  to  be  reminded  of  the  bet  at 
the  adjournment  of  tike  council;  tiiat  Imme- 
diately after  the  adjoomment  of  1b»  oonndir 
the  papers  were  filed.  Wagner.  Merrill,  and 
Osbocn  aU  testify  poalttvely  that  there  waa 
no  talk  concerning  an  aaslgnnient,  and  that 
they  had  no  knowledge  that  an  assignment 
was  contemplated,  until  after  the  execution 
and  delivery  of  the  mortgages.  Wlnana  tes- 
tified that  the  assignment  was  not  contem- 
plated or  tiiou^t  of  until  after  the  execution 
and  deIiTa7  of  the  mortgage.  Mills  saya 
that  nothing  was  aald  about  an  assignment 
until  Monday  afternoon,  after  the  execution 
and  dellTe(y  of  tbe  mortgages,  and  that,  so- 
lar as  he  knew,  tbe  asMgnment  was  not  de- 
termined upon  until  Tuesday  morning. 

It  Is  more  than  probable  that  the  relntlon- 
ahlp  between  Wlnans  and  Pratt  and  Wagno- 
and  Merrill  may  have  Induced  both  Wagner 
and  Merrill  to  extend  a  line  ot  credit  to  the 
corporation  beyond  what  they  would  have 
doiw  In  the  absence  ot  that  relationship,  and 
to  place  more  reliance  upon  the  r^nesenta- 
tlcms  made  by  the  cheers  of  the  corporation 
as  to  its  flnandal  status  than  they  otherwise 
would  have  done,  and  there  is  testimony  tend- 
ing to  show  ^ndnlent  conduct  on  tbe  part  of 
the  officers  of  the  corporation  with  respect  to 
the  annual  reports  filed  In  January,  1S82,  aud 
January.  1S0.1.  hut  tbe  testimony  does  not 
warrant  the  inftTenoe  that  either  Wagner  or 
Merrill  was  a  party  to  any  scheme  to  defraud 
the  creditors  of  the  corporation.  Fraud  or 
guilty  knowledge  is  not  to  be  presumed  from 
the  mere  fact  of  relationship.  It  cannot  be 
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said  upoQ  this  record  tbat  the  execution  of 
the  mortsaffes  and  the  ssalgDmeDt  were  one 
colluBlre  transaction,  so  as  to  constitute  the 
same  an  assignment  with  preferences.  It  has 
repeatedly  been  held  that  It  is  lawful  for 
even  a  creditor  who  has  knowledge  of  the  In- 
tention of  a  debtor  to  make  an  assignment  to 
atteiupt  to  secure  bis  debt  before  the  execn- 
tlou  of  the  alignment,  and  the  further  knowl- 
edge on  his  part  that  such  acticm  wlU  post- 
pone or  perhaps  cut  off  the  claims  of  other 
CTodttorB  will  not  make  a  mortgage  taken  as 
such  security  fraudulent,  even  though  the 
creditor  also  knows  that  the  debtw  consoita 
to  give  It  l>eaiuBe  of  an  expectation  on  tafs 
part  that  it  will  shield  blm,  so  long  as  there 
Is  no  radlnslTe  assistance  rendered  1^  tbe 
credltm*  with  that  object  in  Tlew.  Sheldtm 
T.  Mann,  85  Mich.  265,  48  N.  W.  078;  Warner 
T.  Ltttiefield,  89  Mich.  829.  GO  N.  W.  721; 
National  Bank  t.  Fhvt  Nat  Bank,  100  Mich. 
48S,  00  N.  W.  231;  Austin  T.  Bank.  100  Mlcb. 
613,  00  N.  W.  597.  The  chattel  mortgages 
were  eocuted  by  the  tsrealdent  and  aecretary 
of  tbe  corporation,  and  with  the  knowledge 
and  consent  of  all  of  tiie  stockholder!.  Sted 
Works  T.  Bresnahan.  60  Mich.  3S2,  27  N.  W. 
524,  The  question  of  the  valldltr  of  the  as- 
signment Is  not  InTOlved  here.  The  decree  Is 
■fflrmed,  with  costs  to  defendants. 

HOOKBR,  J.,  did  not  alt  The  ofba  Jus- 
tices concurred. 


HAMMOND  et  aL  T.  WBT.TON  et  al. 
(Supreme  Court  of  Michigan.    July  0,  1885.) 
Cakcellation  or  Debd—Umdur  iNrLUESOi. 
Ai^umenta  addressed  by  a  daughter  to 
her  mother,  or  appeals  to  her  coDviction  of  right 
doiufT,  do  not  constitate  undue  Influence  so  as 
to  invalidate  a  deed  fran  the  mother  to  her 
dauxhter. 

Appeal  from  circuit  court.  Kent  county,  In 
chancery;  Allen  C.  Adslt  Judge. 

Action  by  Horace  C.  Hammond  and  anoth- 
er, administrators,  and  others,  against  Mary 
J.  Welton  and  another.  There  Tvas  a  Judg- 
ment for  defendants,  and  complainants  ap- 
peal. Affirmed. 

Fallass  &  Swarthout  for  appellanta.  W<^; 
cott  ft  Ward,  for  appellees. 

LONG,  J.  The  bill  In  this  case  la  filed  to 
set  aside  a  deed  from  Permella  Walden  to 
Mary  J.  Welton,  upon  two  grounds,  to  wit, 
mental  incapacity  and  undue  Influence.  The 
deed  was  mucie  December  17.  1891.  Perme- 
lla Walden  died  In  October,  1303,  nearly  two 
years  after  the  deed  was  made.  She  was 
the  mother  of  complaluanta  Horace  G.  Ham- 
mond and  Sylvia  a.  Van  Gorder  and  of  de- 
fendant Mary  J.  Welton.  and  the  grand- 
mother of  complainants  Ella  I.  Becbtel  and 
Addle  M.  BechteL  John  Welton  Is  the  hus- 
band of  Mary  J.  Welton.  The  court  below, 
after  hearing  the  testimony,  which  was  taken 
In  open  court,  dismiised  the  complainants' 
blU,  with  costs.  The  deed  conveyed  40  acres 


of  land  of  the  value  of  about  $2,000.  It  ap- 
pears that,  for  many  years  prior  to  tbe  death 
of  her  mother,  the  defendant  Mary  J.  Wel- 
ton and  her  mother  lived  together  upon  this 
land.  Mrs.  Permelia  Walden  obtained  title 
under  the  will  of  her  second  husband,  one 
tiodawlck  Walden,  the  step-father  of  Horaco 
C  Hammond.  Mrs.  Van  Oorder,  and  Mary  J. 
Welt<m.  At  the  time  tlie  deed  in  controversy 
was  executed,  Mrs.  Walden  was  about  80 
years  of  age.  Ttae  whole  cMttrorecsy  Is  an 
unfortunate  family  quarrel,  and  It  would-  be 
of  no  ben^t  to  the  parties  or  to  the  profes- 
sion to  set  out  the  testimony  at  length  here. 
It  Is  apparent  that  the  aged  motku*  Intended 
that  her  daughter  Mary  should  hare  the 
pn^oty.  Ma^  had  lived  with  her  for  many 
years  as  a  member  i>t  her  Immediate  ComUy. 
cared  for  her  In  her  sickness;  and,  tot  neacly 
two  years  after  the  deed  was  made,  tbe  par- 
ties lived  together,  during  which  time  Mrs. 
Walden  signified  no  dtoposltlm  to  bare  the 
deed  set  aside.  The  record  wholly  fiUls  to 
disclose  any  legal  reoscm  for  settinc  It  aside 
upon  the  ground  of  undue  inflnenco  m  of  In- 
competency, and  we  think  the  testimony 
abundantly  shows  mental  competency  sufll- 
clmt  to  characterize  her  act  In  Its  executlMi 
as  TOlid;  and  the  Infloence  obtained  by  ar- 
guments  addressed  to  her  understanding  or 
by  mere  appeal  to  her  convlctloiu  of  right 
doing  cannot  be  property  termed  undue  Influ- 
ence. Sebofleld  v.  Walker,  08  Mich.  06,  24 
N.  W.  624.  ^e  wwe  eatlsfled,  upon  the  argu- 
ment of  the  case,  that  no  such  case  had 
been  mad^  upon  elthor  ground,  which  would 
warrant  this  court  In  setting  aside  tb»  deed. 
Upon  a  more  careful  auuninatkm  of  the  rec- 
ord, our  convlcti(Hi8  hare  been  strengtbeoed 
that  the  court  below  was  cwrect  in  the  con- 
clusions thus  reached.  The  decree  below 
must  be  aflBrmedi  with  costs  of  both  courts 
In  fftTor  at  defendants. 

GRANT,  J.,  did  not  alL  The  other  Justices 
concurred. 


MAOKDD  V.  CITY  OP  WEST  BAT  CITT. 
(Supreme  Court  of  Mlehigao.   July  %  188S.) 
DsrscnvB  Sidbwalx  —  Cohtbisutort  Nbsu- 

OBMCB— A0TIO!T  AGAlKST  ClTV— PRBBSHTA- 

Tiox  OF  Claim. 

1.  In  an  action  for  Injuries  from  a  defective 
sidewalk,  plaintiff  testified  that,  when  the  acci- 
dent occurred,  she  was  exerdsing  ordinary  care; 
that  elie  passed  the  place  every  Sonday,  but 
had  never  noticed  the  defect;  and  by  other  wit- 
nesses proved  that  the  defect  was  ao  old  one. 
There  was  evidence  that  It  was  daylieht  whMi 
th»  accident  occurred.  Beld,  that  the  questicm 
of  contributory  negiigence  was  for  the  jury. 

2.  The  charter  of  a  dty  required  the  audit- 
ing of  accounts  against  the  dty,  ami  provided 
that  it  should  be  a  svfEcient  defense  to  any 
suit  for  a  claim  or  demand  against  the  city  that 
the  same  had  not  been  presented  for  audit, 
if  eld  not  to  apply  to  a  suit  for  damages  for  per- 
sonal injuries. 

Error  to  circuit  court.  Bay  county;  Andrew 
G.  Maxwell,  Judge. 
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Action  b7  Annte  Mackle  against  the  city 
of  West  Bay  City  for  Injuries  from  a  de- 
fective Bldewallc  From  Judgment  for  plain- 
tiff, defendant  brings  error.  Reversed. 

G.  H.  Francis,  tm  appellant  Lee  E.  Joa- 
lyn,  for  appellee. 

HOOKER,  J.  The  plaintiff  was  Injnnd  by 
a  fail  npoo  defendant's  sidewalk,  occasioned 
by  stepping  into  a  hole  In  the  walk.  This 
hole  consisted  In  an  opening  caused  by  the 
breaking  of  a  laiga  piece  from  one  of  the 
boards.  It  was  four  or  five  Inches  wide,  and 
somewhat  longer.  The  court  directed  a  ver- 
dict for  the  plaintiff,  against  the  request  of 
the  defendant's  counsel,  who  claimed  that  the 
question  of  contributory  negligence  was  for 
the  Jury.  The  coiut  said  that.  Inasmuch  as 
the  pUilntUTs  declaration  alleged  that  she 
waa  passing  along  the  street  In  a  careful 
manner,  he  should  refuse  to  Instruct  the  Jury 
that  she  was  gnillj  of  contributory  negU- 
gence.  We  tiAlnk  that  the  defendant  was  not 
«ntitled  to  have  this  request  given,  f«-  the 
moat  that  can  he  said  is  that  contributory 
negligence  waa  a  question  for  the  Jnry.  We 
think,  however,  that  this  question  should 
have  been  left  to  the  Jnry;  for,  while  the 
plaintiff  testified  that  ahe  was  "walking  along 
the  street,  exercising  ordinary  care  and  can- 
tim,  walking  along  Just  quietly,  as  women 
ordinarily  walk  on  their  way  to  church,  and 
her  foot  went  down  tiinnigh  ,a  hole  in  the 
board."  etc.,  there  was  testimony  showing 
that  this  occurred  In  broad  daylight,  and 
that  she  passed  the  place  every  Sunday,  and 
had  never  noticed  ttUa  defect;  while  other 
witnessea  she  proved  it  to  have  berai  of  long 
etandlng.  Unlos  some  excuse  Is  given  fbr  a 
tellure  to  see  a  laxge  and  plainly  visible 
hole  in  a  sidewalk  in  daylight,  there  Is 
groond  for  the  claim  that  the  person  injured 
Is  heedless;  and  It  would  be  competent  for  a 
Jnry  to  so  find,  although  the  defendant  offer- 
ed no  fnrthra^  evidence  of  negligence.  She 
alleged  in  her  declaration  that  she  exercised 
proper  care,  i.  e.  was  not  negligent;  yet  she 
«hows  circnmatances  which  are  consistent 
with  a  want  of  care.  The  most  that  can  be 
said  for  bear  testimony  is  that  It  authorized 
her  to  go  to  the  jury  upon  that  question.  It 
was  not  Buffldent  to  Justify  a  verdict  by  di- 
rection. 

It  la  unnecessary  to  discuss  the  other  Ques- 
tions in  the  case,  except  to  say  tiiat  under 
the  chartOTi  It  was  unnecessary  for  plahi- 
tlfl  to  file  a  verified  claim  with  the  council 
before  bringing  action.  Lay  v.  City  of  Ad- 
rian, 7S  Mich.  43S,  42  N.  W.  859.  The  Judg- 
ment must  be  reversed,  and  a  new  trial  or- 
dered. The  other  Justices  concuired. 


1  The  charter  of  West  Bay  City  fLaw«  18S5, 
1-ocbI  Act  No.  307.  tit.  4,  S  17)  requires  the  city 
eouucil  to  audit  ail  accounts  ajrainst  the  city, 
and  iiru\i(U>8  that  it  shall  be  sufDcieot  defense 
in  any  snit  on  an;  demand  or  claim  against 
the  city  that  the  same  had  not  been  presented 
for  audit. 


GREENWOOD  v.  DAVIS  et  al. 
(Supreme  Court  of  Michigan.    July  9,  18^.) 
Contract  to  Cut  Loos  —  Pbkforu*.ncb  aso 
Abandonhbxt— Mbasork  or  Damaoxb 

— IXSTKCCTIOXS. 

1.  Where  a  contract  to  cat  logs  fails  to  state 
the  time  within  which  it  is  to  be  oerformed,  the 
party  is  entitled  to  l  reasonable  time  for  its  pei^ 
formance. 

2.  In  an  action  on  a  contract  to  cut  logs  It 
appeared  that  defendants,  the  owners  of  the 
timber,  operated  \  sawmill,  and  relied  on  the 
logs  to  supply  it  with  worlc  daring  the  summer. 
Plaintiff  commenced  work  December  8th  and, 
after  hauling  ali  the  logs  he  had  cut,  stopped 
work  February  28th,  owing  to  the  depth  of  the 
snow,  defendants,  at  the  tim'e,  offering  him  an 
additional  price  to  continue  the  work.  On  the 
Ist  of  the  next  October,  plaintiff  for  the  first 
time  asked  for  a  statement  of  his  account,  and 
offered  to  again  go  to  work  under  the  contract, 
but  waa  told  by  defendant  that  he  wished  to 
have  nothing  more  to  do  with  him,  as  he  bad 
failed  to  keep  his  agreement  Prior  to  October, 
defendant  had  Rent  his  own  men  to  cut  the 
lumber.  The  evidence  showed  that  September 
lat  was  a  good  time  to  commence  cutting  timber, 
so  as  to  be  ready  to  haul  the  logs  when  snow 
came,  the  only  profitable  way  oS  hauling  the 
same.  Bdd,  that  the  questions  whether  plain- 
tiff  offered  to  perform  the  contract  within  a 
reasonable  time,  and  whether  be  had  abandoned 
the  contract,  were  for  the  jury. 

3.  Plaintiff's  failure  to  offer  to  perform  the 
contract  before  October  did  not  estop  him  from 
denying  an  abandonment,  as  he  may  not  bare 
had  reason  to  believe  that  defendant  would,  be- 
fore that  time,  attempt  to  cut  the  timber  himself 
without  inquiring  as  to  plaintiff's  intentions. 

4.  Is  an  action  for  refusal  to  permit  plain- 
tiff to  perform  a  contract  to  cut  logs  for  defend- 
ant, defendant  claimed  a  prior  abandonment  of 
the  contract  by  plaintiff,  and  gave  notice  of  re- 
coupment .therefor.  On  the  trial,  defendant 
asked  no  Judgment  against  plaintiff,  but  only 
that  damages  be  allowed  him  sufficient  to  set  off 
any  damages  plaiutiff  might  be  entitled  to.  SM 
that,  the  court  baring  instructed  that  plaintilf 
could  not  recover  if  he  bad  broken  the  contract, 
it  was  not  error  to  state  la  an  Insmction  tiiat 
defendant  seraied  to  have  abandoned  his  claim 
for  damages. 

5.  In  an  action  for  the  breach  of  a  contract 
to  cut  logs,  on  the  part  of  the  owner  of  the  tim- 
ber, the  measure  of  damages  is  the  difference  In 
the  coat  of  cutting  the  logs  and  the  contract 
price,  the  cost  being  proven  by  expert  testimony, 
though  the  cost  of  the  work  depends  on  the  man- 
agement of  the  work  and  the  season. 

Error  to  circuit  court,  Delta  county;  John 
W.  Stone,  Judge. 

Action  by  Alfred  Greenwood  against 
Charles  W.  Davis  and  others.  There  was  a 
Jndgmeat  for  plaintiff,  and  defendanto  bring 
«Tor.  Affirmed. 

Mead  &  Jennings,  tor  at^dlants.  Sawyer, 
Waite  &,  Walte,  for  appellee. 

HOOKER,  J.  On  November  30,  1892,  the 
parties  made  a  written  contract,  by  which 
the  plaintiff  agreed  to  cut  logs  for  the  de- 
fendants. He  began  work  December  8th,  and 
stopped  on  February  28th,  after  cutting  about 
one-third  of  the  timber  agreed  upon.  In  the 
fall  of  ISSii  be  expressed  an  tnteutlcHi  of  re- 
suming operations,  but  defendants  declined 
to  allow  It  and  cut  the  logs  themsdvea. 
Plaintiff  then,  brought  this  actioa  claiming 
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damages  for  a  breach  of  tbe  contract,  and 
defeodants  brlnff  error  upon  a  Judgment' for 
plainUff  of  $500. 

The  first  and  moEt  Important  question  ai^ses 
upon  tlie  refusal  of  the  triaJ  court  to  direct  a 
verdict  for  the  defendant.  This  involves  a 
construction  of  the  contract,  which  counsel 
for  the  defendants  say  was  for  the  court, 
whereas  the  court  left  it  to  the  jury.  The 
contract  was  "as  follows:  "Said  Greenwood 
agrees  to  cut,  ban),  and  bauk  *  *  *  all 
pine  timber  now  being  on  [here  follows  a  de- 
scription of  the  lands],  for  the  price  of  five 
dollars  and  fifty  cents  per  M.  ft,  board  meas- 
ure, by  Scrlbner  rule.  Paym^ta  are  to  be 
made  by  said  Davis  &  Mason  on  the  last  day 
of  each  month,  at  the  rate  of  two  dollars 
per  AL  ft  for  all  logs  then  skidded,  and  at 
the  rate  of  one  dollar  and  fifty  cents  more  per 
M.  ft  for  all  logs  then  banked  on  landings,— 
that  Is  to  say,  three  dollars  and  fifty  cents  per 
M.  for  all  logs  then  so  banked.'-and,  when  the 
work  Is  completed,  and  camps  broken  up, 
Davis  &  Mason  agree  to  pay  In  full  at  the 
Aiwve  price  per  M.  ft  •  •  •  Said  Green- 
wood to  provide  Davis  &  Masim  with  full 
release  tot  all  labor  employed  by  him,  to 
avoid  labor  Uens."  The  contract  fixed  no 
time  within  which  the  labor  was  to  be  per- 
formed, and,  imder  elunratary  .  principles,  tbe 
ditndt  Judge  was  correct  In  holding  that  the 
pialntifl  was  entitled  to  a  reasonable  time 
for  cutting  and  hauling  the  logs.  It  Is  obTl* 
i>ii8  that  the  contract  does  not  contain  the 
uieans  of  determining  what  would  be  a  rea- 
sonable time,  and,  unless  the  drctunstances 
snxTounding  the  transaction  are  undisputed, 
or  eoncloslvdy  proved,  no  error  was  com- 
mitted In  allowing  the  Jury  to  pass  upon  that 
question ;  and  the  same  can  be  said  of  the 
question  whether  the  plaintiff  abandoned  tbe 
contract  The  record  shows  beyond  contro- 
vert that  the  defendants  were  the  owners 
of  a  mill,  and  relied  npon  the  to  supply 
it  with  work  during  the  summer;  that  In 
consequence  of  the  failure  to  obtain  them,  the 
mill  was  Idle  during  a  portion  of  the  season. 
It  seems  undiq>uted  that  the  plaintiff  finished 
hanling  the  logs  that  he  bad«ctit  and  skidded 
(except  a  very  few)  before  February  2Sth, 
and  that  he  thea  stepped  watk  and  broke  up 
bis  camp.  Intending  to  do  no  more  before  the 
next  tall  (if  at  all);  and  that,  as  soon  as  tbe 
defendants  heard  of  It,  they  offered  him  60 
cents  per  thonsand  additional  to  continue, 
but  that  he  nid  that  he  could  not  pay  expen- 
ses, owing  to  ^e  depth  of  tbe  mow,  and  re- 
tnsed  to  conply  ^tli  the  request  He  drew 
checks  to  pay  Us  ma,  which  were  paid  by 
the  defendants.  He  did  nothing  more  until 
Octob«>  1st,  when  he  called  for  a  statemoit 
of  his  accoont,  and  Intimated  an  IntmtltHi  or 
willingness  to  be^ln  wwk  again;  but  tbe 
defendants  told  him  that  tb^  did  iK>t  want 
any  more  to  do  with  him,  as  he  bad  not  kept 
his  agreement  On  October  30th  he  wrote  a 
letter  offering  to  go  to  work.  Defendant  Ma- 
toa  testified  that  their  men  were  In  the  woods 


at  work,  before  the  conversation  of  October 
1st,  and  there  Is  no  evidence  to  the  contr.ii*y. 
The  record  shows  nothing  to  Indicate  that 
plaintiff  communicated  an  iutcution  to  finish 
the  following  winter,  either  at  tbe  time  he 
quit  work,  or  at  any  other  time  before  Oc- 
tober let;  and,  on  that  occasion,  there  Is 
nothing  to  show  that  he  protested  when  he 
was  told  that  tliey  would  not  permit  him  to 
finish  the  job.  or  that  he  had  at  that  time 
taken,  or  did  afterwards  take,  any  measures 
to  begin  woi-k. 

The  testimony  shows  that  this  work  cannot 
well  be  done  during  the  summer  until  after 
fly  time;  that  it  is  well  to  begin  work  in  Sep- 
teml)er,  to  get  cutting  done  before  snow  falls; 
and  that  the  hauling  can  be  profitably  done 
only  upon  snow.  Hauling  could  have  been 
done  upon  snow  through  most  If  not  all,  ot 
March,  ISOS,  but  there  were  no  logs  cut 
There  was  testimony  In  the  case  showing  the 
usual  seasons  and  methods  of  lumbering,  and 
plaintiff  testifies  that  Mr.  Brown  had  super- 
vision of  bis  camp  and  cntting  for  the  de- 
fendants. If  this  is  true,  the  defendants 
probably  knew  that  the  plaintiff's  logging 
operations  were  not  progressing  In  a  way  to 
promise  complete  performance  of  the  conti-act 
before  the  season  for  hauling  should  be  over, 
and  this  tends  towards  the  Inference  that 
they  were  satisfied  to  have  the  plaintiff  take 
the  second  season  to  complete  It  Again,  as 
to  abandonmmt  of  tbe  job,  we  cannot  say 
that  it  is  conclusively  shown,  In  the  face  of 
the  testimony  of  the  plaintiff,  that  lie  Intend- 
ed to  abandon  the  Job.  He  had  a  balance 
coming  to  him,  and  tbe  first  time  that  he' 
asked  for  it  he  signified  an  intention  of  com- 
pleting his  job.  No  surprise  was  expressed 
by  the  defendants  at  this,  nor  was  he  told 
that  they  supposed  he  had  abandoned  it,  and 
that  In  reliance  upon  that  nndmtandlng  they 
had  sent  their  own  men  to  cut  the  timber. 
We  think  that  both  of  these  were  questlcms 
for  the  Jury,  and  that  the  Inferences  from 
this  evldoice  are  not  so  plain  as  to  justify  the 
court  in  saying  that  tbe  plaintiff  abandoned 
tbe  c<mtract  or  that  It  was  to  be  pa-formed 
(mly  by  ccoitlnuons  work. 

The  brief  filed  counsel  tor  the  defend- 
ants raises  the  question  of  estoppel.  It  does 
not  show  that  It  was  raised  upon  the  trial; 
but  if  it  did,  we  cannot  say  that  the  plaintiff 
had  reason  to  suppose  that  tbe  defendants 
would  commence  work  b^ore  October  1st 
without  an  attempt  to  ascertain  plaintiff's  In- 
tuitions. We  think  the  Intentlras  of  tbe 
plaintiff  were  material,  as  they  bear  upon  the 
question  ot  abandonment  though  they  might 
not  be  conclusive  upon  that  of  estoppel,  If 
all  of  the  elements  of  an  est(^p^  were  pres- 
ent Defmdants  gave  notice  of  recoupment 
This  was  based  upon  tbe  claim  Qiat  the  plain- 
tiff abandoned  the  contract  On  the  trial, 
they  asked  no  verdict  against  the  plaintiff, 
but  only  that  their  damages  be  allowed  to  an 
amount  sufflcloit  to  offset  toy  damages  that 
the  plaintiff  might  be  entitled  to.    Aftw  in- 
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stnicting  the  Jiir7  u  to  the  right  to  recoup, 
the  court  ailded:  "But  all  Uiis,  perhaps,  will 
Dot  be  neccs£iiry,  as  the  defendants  seem  to 
have  waived  their  claim  for  damages  on  their 
part"  This  remark  followed  a  full  discus- 
sion of  the  defendants'  right  to  recoup,  of 
which  they  cannot  reasonably  complain,  and 
was  apparently  intended  to  apply  to  the  earn- 
ings  of  the  mill  as  a  measure  of  damages. 
There  could  be  no  recoDpmait  unless  the  Jury 
found  that  the  plalntltr  broke  the  contract; 
but,  as  the  court  ezplidtly  Instructed  the 
jury  that  he  could  not  recover  any  sum  if  be 
did  80,  there  was  do  occasion  to  discuss  the 
question  of  recoupment  after  the  defendants 
liad  signified  their  ioteotion  to  ask  no  afflnna- 
tlve  relief. 

It  Is  further  ccmteoded  that  the  damages 
were  speculative,  eepeclally  In  the  light  of 
the  statement  that  plaintiff  lost  money  the 
first  season  by  reason  of  the  deep  snow. 
There  was  testimony  tending  to  ahow  that 
the  work  could  have  been  done  for  ^.50  to 
(4  per  thousand  feet,  and  the  difference  be- 
tween that  sum  and  the  conti-act  price  was 
claimed  to  be  the  measure  of  damages.  This 
is  the  usual  rule.  Mueller  t.  Spring  Co.,  88 
Mich.  393,  CO  N.  W.  819.  In  other  words,  the 
plaintiff  would  be  entitled  to  the  contract 
price,  less  the  cost  of  d<dng  the  work,  which 
cost  was  susceptible  of  proof  by  the  evidence 
of  experts,  acquainted  with  the  buBinees,  and 
the  cost  of  such  work.  This  la  admitted  to  be 
the  general  rule;  Imt  it  Is  said  that  the  court 
should  have  found  the  profits  conjectural,  un- 
certain, and  contingent,  and  therefore  not  a 
proper  basis  of  recovery.  This  claim  is  based 
upon  the  evidence  that  the  cost  of  such  work 
would  depend  upon  the  management  and  the 
season,  which  Is  said  to  have  been  bad. 
These  were  proper  subjects  to  be  considered 
by  the  Jury;  but.  unless  we  are  to  call  profits 
conjectural  and  speculative  whenever  a  de- 
fendant can  show  any  dement  of  unc^talnty, 
we  cannot  accede  to  the  suggestion  that  the 
court  should  have  disposed  of  the  question. 
Profits  wM-e  anticipated  as  the  natural  result 
of  the  contract  Such  profits  can  be  deter- 
mined by  deducting  the  cost  from  the  con- 
tract price,  and  we  think  that  the  cost  was 
susceptible  ct  proof  with  reasonable  certain- 
ty. Leonard  r.  Beaudry,  68  Mich.  320,  36 
N.  W.  88;  Atkinson  v.  Morse,  63  Mich.  276, 
29  N.  W.  711.  We  find  no  error  in  the  record, 
and  the  Judgment  must  be  affirmed.  The 
other  Justices  concuired. 


TOWNSHIP  OF  BANGOR  v.  SMITH 
TRANSP.  CO. 

(Supreme  Conrt  of  Michigan.    July  9.  ISQS.) 

TOWXSHIP  TaZBS— VSKIPIED  STATBlCBIfT  OF  TOWM 

Tkeasursb. 

An  action  cannot  be  maiutained  by  a 
township  on  a  valid  assessed  tax,  when  the  town 
treasurer  failerl  to. make  the  statement  requiir'd 
r-awB  1898.  M).  2()6,  §  55.  urovidinK  that  i 
town  treasurer  shall  forward  to  the  county  | 


treasurer  s  verified  statanent  of  tlie  unpaid  tax- 
es on  personal  piopoiy  and  the  amount  of  taxes 

collected. 

Appeal  from  circuit  court  Bay  county;  A.  C. 
Maxwell,  Judge. 

Assumpsit  by  the  township  of  Bangor 
against  the  Smith  Tranqxfftation  Company  for 
a  personal  tax  assessed.  From  a  judgment  ftw 
plaintlff,  defendant  appeals.  Reversed. 

Slmonson,  GiUett  ft  Oonrtrlght  for  appel- 
lant  T.  A.  E.  ft  J.  a  Weadodc,  for  appeUee. 

LONG,  J.  This  ts  an  action  In  assampsit 
brought  by  the  township  of  Bangor  in  Bay 
county,  and  prosecuted  by  the  treasurer  of 
the  township,  for  the  purpose  of  collecting  a 
pttacmal  tax  assessed  upon  the  tax  roll  of 
the  township  for  the  year  1893.  The  amount 
of  the  tax  was  t3S3.21,  toe  which  a  Judgment 
was  rendered  upon  the  verdict  of  the  Jury 
under  the  directl<m  ot  the  court  Hie  deda- 
ratlon  has  a  special  count  alleging  the  cor- 
porate capadt;  of  both  parties;  that  the  |»1n- 
clpal  office  of  the  defendant  corporation  was 
in  the  township  of  Bangor;  that  it  was  pos- 
sessed of  personal  property  of  the  value  of 
$1,300  and  upwards;  that  an  assessment  was 
made  on  account  of  such  personal  property 
upon  the  tax  roll  of  said  townsUp  for  the 
7ear  1893;  that  the  tax  rail  was  approved  by 
the  board  of  review  at  Its  regular  session  aft- 
er lawful  notice;  that  these  taxes  were  law- 
fully levied:  that  a  demand  was  made  for 
their  payment  which  was  promised  upon  the 
part  of  the  defendant,  and  which  It  neglected 
to  make.  The  declaration  also  contains  the 
common  counts.  The  plea  la  the  general  is- 
sue. Upon  the  trial  of  the  case.  It  was  ad- 
mitted that  the  assessment  roll  for  the  town- 
ship of  Bangor  for  the  year  1893  was  regular 
In  aU  respects;  that  upon  it  there  appeared  an 
assessment  against  the  defendant  on  account 
of  personal  property  valued  at  (13,000,  niton 
which  certain  taxes  had  been  levied,  iLggn- 
gating  $228.21;  that  Charles  J.  Smith,  secre- 
tary and  treasurer  of  the  defendant  company, 
at  a  time  when  demand  was  made  upon  him 
for  the  tax,  promised  that  he  would  pay  the 
same  at  a  tlme,agreed  upon,  which  promise 
vras  not  kept  The  tax  was  assessed  under 
Act  No.  206,  Laws  1893.  Section  55  of  thia 
act  provides  that  If  the  treasurer  la  unable  to 
collect  any  of  the  taxes  on  his  roll  assessed 
on  real  property  he  shall  make  a  stat^ent  of 
the  same,  with  the  name  of  the  owner,  a  de- 
scription of  the  land,  etc.  It  also  provides: 
"The  said  town  treasurer  or  collector  shall 
also  make  a  statement  showing  the  taxes  up- 
on the  personal  property  remaining  unpaid 
and  the  names  of  the  persons  against  whom 
assessed  and  the  amount  against  each;  and 
in  such  statement  shall  stat6  the  amount  of 
all  moneys  collected  by  him  on  account  of 
taxes,  which  statement  shall  be  verided  by 
the  affidavit  of  such  treasurer,  In  which  he 
shall  stnte  in  substance  that  the  sums  meo- 
i  tioDcd  In  such  statement  as  uncollected  re- 
j  main  uniMiid;  that  he  has  not  upon  diligent 
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Inquiry  been  Able  to  find  any  eoodB  or  chat- 
tels belonging  to  tbe  person  Uabie  to  pay  said 
sums,  wbereopoQ  be  could  levy  the  same,  and 
tbat  the  amount  of  moneys  collected  by  him 
upon  Bucb  tax  roll  is  truly  stated  therein."  It 
Is  not  contended  but  tbat  the  tax  was  valid 
In  all  respects,  or  that  the  town  treasurer  had 
not  proceeded  to  discharge  every  duty  In  rela- 
tion thereto,  except  that  he  had  not  made  the 
statement  required  by  the  above  prorlsion  ot 
the  statute  and  filed  the  same  with  the  coon^ 
treasurer.  The  claim  Is  that,  because  the 
town  treasurer  failed  to  make  this  statement 
of  uncollected  personal  taxes,  there  was  no 
authority  for  the  connty  treasurer  to  issue  his 
warrant  to  the  town  treasurer  to  collect  them, 
and  that  no  suit  could  be  maintained  against 
the  defendant  for  their  payment  This  same 
proYiaiou  of  the  statute  U  found  in  section 
44.  Act  Xo.  153,  Pub.  Acts  1SS&.  Under 
that  act  the  cases  of  Township  of  Port  Huron 
T.  Potts,  78  Mich.  435, 44  N.  W.  289,  and  City 
of  Muskegon  r.  S.  K.  Martin  Lumber  Ck>.,  80 
MidL  62S.  40  M.  W.  488,  arosa  These  cases 
were  brought  to  recover  tor  personal  taxes, 
and  the  same  questions  arose  as  here.  It 
was  hdd  in  eajch  that  no  reoovwy  oovld  be 
had  by  the  township,  for  the  reason  that  no 
return  had  been  made  by  the  treasorer  aa 
provided  by  section  44  of  that  act  W«  are  ni^ 
able  to  distlngolah  tUs  case  from  thMa 
Judgment  must  be  reversed,  and  a  new  trial 
ordered.  Hie  other  justices  concuired. 


<;iTY  OP  GRAND  RAPIDS  v.  BRAUDY. 
(Snpreme  Coort  of  Michig&n.    Jnly  2,  1895.) 

ACQDITTAL— ClBTinRARI— JCNE   DIAI.EU8  — PoLIOl 
BBQCLATtOyS. 

1.  There  Is  no  acquittal  where  the  court  re- 
fuses to  go  on  with  the  trial,  and  quashes  the 
proceedings  fovinvsUdlty  of  the  ordinance  nndn 
which  they  were  instituted. 

2.  Certiorari  is  a  proper  remedy  to  review 
the  action  of  a  court  whicfi  refuses  to  go  on  with 
a  trial  and  qnadiss  the  proceedings  fair  inTallditr 
of  the  Mdinanc*  under  which  they  wrae  Instt* 
tnted. 

3.  Resalatlon  of  pHwnbrokers,  Junk  dealers, 
and  dealers  in  second-hand  goods  is  within  the 
police  power. 

4.  Requirements  of  so  ordinance  that  a 
pawnbroker  nay  a  yearly  license  of  $50,  and  give 
a  bond  fw  f5,000,  and  that  junk  dealers  and 
dealers  in  second-hand  goods  pay  a  $25  Itcmue 
and  |ive  a  $2,000  bond,  are  not  unreasonable. 

o.  Neither  is  it  unreasonable  to  rt-quire  them 
to  keep  a  record  of  their  purchases  and  sales, 
and  to  famish  a  statranent  thereof  to  the  police 
department. 

G.  Nor  Is  it  anreasonable  to  require  that 
their  npi)Iications  for  license  be  signed  by  12 
freeholdiTS  certifying  to  the  good  character  and 
reputation  of  the  applicant. 

7.  So,  too,  it  is  not  unreasonable  to  probibit 
the  licensee  from  purchasing  from  boys,  intoxi- 
cated persons,  or  habitual  drunkards. 

8.  A  city  authorized  to  license  and  regulate 
twwBbr<^ers,  jnak  dealers,  and  dealers  In  sec- 
ond-hand goods,  though  not  expresiily  author- 
ii:e<I  to  revoke  hcenaea.  may  provide  as  a  condi- 
tion precedent  to  the  iraue  of  a  license  that  ap- 
plicant shall  agree  that  his  license  may  be  re- 
voked at  the  will  of  the  council. 


Oertiorarl  to  superior  court  of  Griuid  Rap- 
ids; Edwin  A.  Burllngame,  Judg& 

The  city  of  Grand  Rapids  prosecuted  Max 
Braudy  for  violating  an  wdlnance  relative  to 
Junk  dealers.  The  proceedings  were  quashed, 
and  the  city  brings  certiorari.  Reversed. 

The  defendant  was  convicted  of  engaging 
In  the  business  of  Junk  dealer  In  the  city  of 
Grand  Rapids  without  having  procured  a 
license  therefor  from  the  commoa  council, 
contrary  to  the  provisions  of  "An  ordinance 
relative  to  lic«islng  and  regulating  pawn- 
brokers; Jauk  dealei-s,  and  dealers  In  secondr 
hand  goods."  The  trial  and  conviction  were 
had  In  the  police  court  of  the  city.  He  there- 
upon appealed  the  case  to  the  superior  court 
of  the  city.  The  sufwrior  court  upon  mo- 
tion of  the  defendant,  quashed  the  com- 
plaint and  warrant  upon  the  ground  that  the 
provisions  of  the  ordinance,  partlculariy  those 
of  sections  7,  8,  and  11,  were  unreasonable, 
and  In  restraint  of  trade.  The  entire  or* 
dlnance  is  as  follows: 

"Section  1.  No  perB(»i  shall  engage  In  the 
bosinen  of  pawnbroker,  Jnok  dealer  or.  deal- 
er In  second-hand  goods  and  merchandlaB,  ex* 
cept  furaiture.  in  the  city  of  Grand  Baplds. 
wltboot  a  license  therefor  from  the  eommon 
conndl  of  said  city. 

"Sec.  2,  Every  person,  and  all  persons,  de- 
rixlng  to  Mgage  In  the  business  of  pawn- 
broksrage,  Junk  dealing,  In  said  dty  of  or 
In  the  business  of  dealing  in  second-lMUMl 
goods  and  merchandise,  except  furniture,  in 
said  clt7,  Aall  make  ^plication  In  writtnc 
to  said  common  council,  specifying  (as  near 
aa  may  be)  the  atntt  and  building  in  which 
he,  she  or  they  Intuid  to  canr  on  aald  bosi* 
nesa,  signed  by  at  least  twelve  free-holders, 
clthsens  <rf  said  dty,  good  reputation.  cerU- 
tying  to  the  good  reputation,  f^  fame  and 
moral  character  of  the  appHcaat  or  appli- 
cants. 

"Sea  a.  After  such  appllcattati  shall  be 
granted,  and  before  a  license  shall  be  Issued 
thereon,  pawubrokera  shall  execute  a  bond 
to  the  city  of  Grand  Baplds  In  the  penal 
sum  of  five  thousand  dollars;  and  junk  deal- 
ers and  other  persons  Included  In  this  wdl- 
nance  shall  execute  a  bond  to  said  city  in 
the  penal  sum  of  two  thousand  dollars  with 
one  or  mors  auffldent  securities,  to  be 
proved  by  the  XDayot,  conditioned  tbat  he,  she 
or  they  wUl  In  all  re^ecta  comply  with  and 
faithfully  observe  all  the  requirements  of  the 
charter  and  ordinances  of  the  dty  of  Grand 
Rapids  relative  to  pawnbrokers,  junk  deal- 
ers and  dealets  In  second-hand  goods  and  mer- 
chandise, except  fwnltura  And  the  said  pawn- 
brokers shall  also  pay  into  the  treasury  of 
said  dt7  the  sum  of  flf^  dollars  per  annum, 
and  the  junk  dealers  and  second-band  dealers 
shall  pay  into  the  treasury  of  said  dty  the  *um 
of  twenty-five  dollars  per  annum  aa  a  license 
fee,  before  such  license  shall  be  tamed, 

"Sec.  4.  Whenever  said  comm<m  council 
shall  have  determined  to  gdtnt  a  license  to. 
such  appUcaot  or  applicants  and  upon  the 
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presental  to  the  clerk  of  said  city  of  the 
bond  hereinbefore  provided  for,  and  the  re- 
ceipt of  the  treasurer  of  said  city  for  the 
license  fee,  the  said  clerk  shall  Issue  to  the 
■aid  person  cr  persons  a  license  under  the 
seal  of  the  city,  In  which  it  shall  be  stated 
that  the  same  Is  revocable  at  any  time  by 
Uie  commoQ  council  of  said  city  for  such  time 
as  the  said  common  council  shall  have  pre- 
icribed  therefor;  but  before  receiving  such 
license  such  applicant  or  applicants  shall  pay 
to  said  clerk  as  a  fee  for  Issuing  and  recording 
the  same,  the  sum  of  one  dollar,  and  before 
the  said  clerk  shall  lasne  any  such  license  be 
shall  record  the  same  In  a  book  to  be  provid- 
ed for  such  purpose. 

"Sec.  &  No  person  or  persons,  licensed  as 
ft  pawnbroker,  a  Junk  dealer,  or  as  a  dealer 
In  second-hand  goods  or  merchandise,  except 
fnniltnre,  shall  by  Tlrtne  of  one  license  keep 
more  than  one  house,  shop  or  place  for  such 
business  of  pawnbroker,  junk  dealer  or  deal- 
er In  second-hand  goods,  except  famltore; 
provided,  however,  that  such  person  or  pee- 
sons  may  remove  txom  one  place  of  boslness 
to  another  In  nld  city  by  glTing  Immediate 
written  notice  of  such  removal  to  the  chief  of 
police  of  said  city  and  of  the  bufldlng  (as 
near  as  may  be)  and  of  the  street  to  whleb 
rauoval  Is  made. 

**Sec.  6.  Every  person  or  firm  licensed 
under  this  ordinance  shall  cause  his  or  her 
name  or  the  firm  name  <as  the  case  may  be) 
with  tbe  words  'licensed  pawnbroker,'  'li- 
censed Jnnk  dealer,*  or  llt^nsed  dealer  In 
seoond-liand  goods  and  merchandise,'  (as  the 
case  mar  be)  to  be  printed  or  painted.  In 
large  legiUe  cbaractere,  and  placed  over  the 
outside  or  door,  or  entrance  of  his.  ber  or 
their  shop,  office  or  place  of  bnalness. 

"Sec.  7.  EfVery  persMi,  or  firm  of  persons, 
licensed  to  carry  on  either  of  said  businesses 
In  said  dty,  shall  keep  a  book,  in  which  shall 
be  written  legibly  in  ink,  at  the  time  of  the 
purchase,  or  taking  of  any  goods,  article  or 
thing,  an  accurate  account  and  description 
in  the  English  langnage,  of  the  goods,  article 
or  other  thing  purchased  or  pledged,  the 
amonnt  of  money  paid  therefor,  the  time  of 
purcliasing  or  taking  the  same,  the  name  and 
residence  of  the  person  selling  or  pledging 
such  goods,  article  or  thlDg,  and  a  description 
of  the  person  or  persons  (as  near  as  thay  he) 
from  whom  tbe  same  were  purchased  or  tak- 
en. And.  when  any  watch  Is  purchased  or 
taken,  the  person  or  firm  of  persons  so 
licensed,  shall  also  write  in  such  book  tbe 
name  of  the  maker  thereof  and  Its  number; 
and  when  Jewelry,  or  gold  or  silver  articles 
of  any  kind  are  purchased  or  taken,  he,  she 
or  they  shall  note.  In  said  book,  all  letters  or 
marks,  described,  engraved  or  cut  thereon. 

"Sec.  8.  That  It  shall  be  the  duty  of  every 
person  or  firm  of  persons  aforesaid,  to  make 
out  and  deliver  to  the  chief  of  police  of  said 
city,  every  day  before  the  hour  of  twelve 
o'clock  noon,  a  legible  and  correct  copy  from 
On  book  repaired  in  section  7  hereof,  giv- 


ing an  accurate  account  and  description  of 
each  and  all  of  tbe  articles  and  things  pni^ 
chased  or  takoi  during  the  preceding  day. 
tbe  price  paid  therefor,  the  precise  time  of 
purchase  or  taUng,  the  name  and  residence 
of  the  person  or  persons,  from  whom  such 
purchases  were  made,  and  a  description  of 
the  person  or  persons  (as  near  as  may  be) 
from  whom  purchased  or  taken. 

"Sec.  9.  The  book  provided  for  In  section  7 
of  this  ordinance  shall  at  all  reasonable  times 
be  opm  to  the  Inspection  of  the  mayor  of  said 
dty,  or  of  the  chl^  of  police,  or  aiqr  mem- 
bar  of  the  iMllce  force,  thereunto  antborlzed 
tbe  said  chief  of  pcdlce. 

"Sec  10:  It  Bball  be  the  duty  of  ereiy  p«> 
son  or  firm  of  pwsons,  licensed  as  aforesaid. 
vpoa  him,  her  or  them  (as  the  case  may  b^ 
receiving  InformatlMi  or  learning  that  any 
goods,  artlde  or  thing  left  with  him,  ber  or 
hlB  or  taw  firm,  has  been  lost  or  stolen,  to  no- 
tify In  nrltlng  the  chief  of  police  of  the  fact, 
giving  the  name  of  tiie  person  from  whom  he, 
she  or  tiiey  received  the  same,  the  time 
when  it  vna  received,  and  of  any  other  fticts 
connected  therewith,  that  may  tend  to  the  dis- 
covery or  convIctt(m  of  tbe  tbief  or  thieves. 

**Sec.  11.  No  person  or  firm  of  personF. 
licensed  as  aforesaid,  shall  purchase  or  take 
any  goods,  articles  or  thing  <rfCered  him,  ber 
or  them,  from  any  person  under  the  age  of 
sixteen  years,  or  from  any  person  who  Is  at 
the  time  Intoxicated,  or  from  any  person  who 
is  an  habitual  drunkard;  nor,  knowingly, 
take  or  purchase  from  any  aorant  or  ap- 
prentice any  goods,  artide  or  thing,  without 
first  ascertaining  that  such  artlde  or  thing- 
Is  the  property  of  the  person  or  persons  offer- 
ing to  sell  or  pledge  the  same. 

''Sec.  12.  Any  person  or  persons  who  shall 
violate  any  of  the  provisions  or  reqnlremoits 
of  this  OTdlnance,  on  conviction  thereof  shall- 
be  punished  by  a  fine  of  not  leevthan  five  dol- 
lars, nor  more  than  fifty  dollars  and  costs 
of  prosecution;  or,  by  Imprisonment  at  hard 
labor  in  the  common  Jail  of  the  county  of 
Kent,  or  in  any  penitentiary.  Jail,  work  house, 
house  of  correction  or  almshouse  of  said  dty. 
In  the  dlscrdion  of  the  court  or  magistrate 
before  whom  the  conviction  may  be  had,  for  a 
period  of  not  leas  than  five  days  nor  more 
than  ninety  days.  And  In  case  such  court  or 
magistrate  shall  only  Impose  a  fine  and  costs, 
the  offends  may  be  sentenced  to  he  Impriso*!- 
ed  at  hard  lalmr  In  the  common  jail  of  the 
county  of  Kent,  or  In  any  penitentiary.  Jail, 
work  house,  house  of  correction,  or  almshonfle 
of  said  dty.  until  the  payment  of  such  fine  and 
costs,  for  a  period  of  not  less  than  five  days 
nor  more  than  ninety  days." 

Henry  J.  Fdker  and  Harvey  Joslln,  for  ap- 
pellant Frank  A.  Rodgers,  for  appellee. 

GRANT,  J.  (after  steting  the  facts).  L  It 
Is  first  Inslated  that  this  is  a  criminal  case, 
tlmt  the  action  of  tbe  court  amounted  to  an 
acquittal,  and  that  the  dty  Is  therefore  r«Q- 
edlless.  This  pcMltion  cannot  be  maintained. 
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There  was  do  trial  npon  the  merits.  The 
court  simply  Tefased  to  proceed  to  trial,  and 
4UMhed  the  proceedlnga,  becanse  It  held  the 
ordinance  InTalid-  This  court  has  repeated- 
ly issued  the  writ  of  mandamus  to  compel 
drcuit  and  recorder's  courts  to  proceed  with 
the  trial  of  criminal  cases  under  rimllar  d.r- 
cumstances.  People  r.  Swift,  59  Mich.  529, 26 
N.  W.  691;  Sadler  r.  Sbeahan,  92  Mich.  630, 52 
N.  W.  1030L  Se^  also,  War«  t.  Circuit  Jndffe, 
75  Hlch.  488.  42  N.  W.  997.  WhOe  the  writ 
at  mandamus  may  be  the  more  an^n^riate 
remedy,  the  same  result  la  reached  by  the 
writ  of  certiorari,  widch  has  been  held  to  be 
the  pnver  ronedy  to  review  conrlctlons  for 
violation  of  dty  wdtnances.  Swift  V.  Cir- 
cuit Jttdffe,  84  Mich.  487,  81  X.  W.  434;  Peo- 
ple V.  Whiter  08  Mich.  537,  19  N.  W.  174. 

Z  It  la  next  Insisted  that  the  ordinance  is 
80  unreasonable  that  It  should  be  declared 
vcdd.  The  chartw  expressly  confers  upon  the 
common  coundl  the  power  to  license  and  reg- 
ulate pawnbrokers,  Junk  dealers,  and  deal- 
ers In  secondrhand  goods.  Courts  cannot  In- 
terfere with  legislative  discretion,  and  are 
■low  to  dedare  ordinances  Invalid  because 
unreasonable,  when  the  power  to  leglshite 
upon  the  subject  has  been  conferred  upon 
the  commta  council.  The  coQnctl'a  discretion, 
and  not  the  court's,  must  control.  In  such 
matters  the  authorities  are  nsnally  bet- 
ter Judges  than  the  courts.  Fisher  v.  Harris- 
burg,  2  Grant,  Cas.  291;  Com.  v.  Robertson, 
5  unah.  488;  St  Louis  v.  Weber,  44  Ma  547; 
1  Dill.  Mun.  Corp.  8  S28.  "Regard  must  be 
bad  te  all  the  drcumstances  of  the  particular 
rity,  the  ot^ects  sought  to  be  obtained,  and 
the  neoeaalty  which  exists  for  the  ordinance." 
Id.  f  It  is  common  knowledge  that 

thieves  resort  to  these  places  to  dispose  of 
their  stolen  goods,  and  that  tmscrupulons, 
and  oftentimes  criminal,  persons  are  engaged 
in  the  busings.  The  business,  therefore, 
comes  espressly  within  the  control  of  the 
police  power  of  the  state,  and  Is  properly 
subject  to  reasonaUe  rules  and  regulations. 
A  veiy  dear  abuse  of  tills  power  must  be 
shown  in  order  to  Justify  the  court  in  de- 
claring the  regulations  to  be  unreasonable 
and  void.  While  this  business  Is  legitimate 
In  the  absmce  of  any  statute  law  controlling 
It,  no  Inalienable  right  exists  to  carry  it  on 
wtthmit  complying  with  those  provisions  and 
restrictions  which  the  legislative  power  of 
the  state  has  seen  lit  to  require.  This  brings 
08  to  the  provldons  complained  of.  Neither 
the  license  fee  of  $25  or  |50  nor  the  bond  is 
unreasonable.  This  was  decided  In  Kitson  v. 
Ann  Arbor.  26  Mich.  824.  The  license  fee  In 
that  case  was  9100  for  keeping  a  saloon  or 
restaurant,  and  the  bond  $2,000.  The  de- 
fense was  that,  If  It  Msumed  to  license  the 
sale  of  Intoxicating  liquors,  the  ordinance 
was  void  under  the  constitution  which  pro- 
hibited its  sale;  and  If  It  Involved  the  llcenra 
i)f  a  restaurant  It  was  void,  as  unreasonable, 
tsd  In  restraint  of  trade.  The  ordinance  did 
not  provide  for  or  authorize  the  sale  of  In* 


toxlcatlnf;  liquors.  It  was  Insisted  that  a  sa- 
loon Mas  necessarily  a  placefof  tiie  sale  of  such 
liquoi-8.  The  court  hdd  otherwise,  and  In  il- 
lustrating the  argument  said:  "A  pawnbro- 
ker might  as  well  attempt  to  do  bndneas  with- 
out a  license  by  confining  his  dealings  to  sto- 
len goods,  or  an  auctioneer  by  making  no  le- 
gitimate sales,  and  holding  none  but  Peter 
Funk  auctions."  There  Is  nothing  unrea- 
sonable In  requiring  such  persons  to  fce^  a 
record  of  tbeir  pnrdiases  and  sales,  and  to 
furnish  a  statonent  th«eof  to  the  police  de- 
partment. This  provision  Is  no  more  unrea- 
sonable, and  certainly  is  as  essmtial  for  the 
protection  of  sodety,  as  the  law  regulating- 
druggists,  which  requires  them  to  record  In 
a  book  tiie  names  of  all  peiBons  applying  for 
intoxicating  llquon,  the  data  of  sale,  the 
amount  and  kind  of  liquor  sold,  and  tbe  pur- 
pose for  which  the  same  was  to  be  applied. 
Pub^  Acts  1887,  Act  No.  318,  S.  The  statutes 
of  several  stetes  int»vlde  that,  in  order  to  ob- 
tain a  Ucense  for  the  sale  of  Intoxlcatinr 
llquon,  the  application  must  be  Indorsed  by 
a  certain  number  of  treehoMen,  certifying 
to  the  good  duuracter  and  rqtutation  of  the 
applicant  This  Is  upon  the  tiieory  that  the 
state  has  the  right  to  require  that  such  busi- 
ness shall  be  carried  on  by  reputable  m«i, 
and  not  by  the  disreputable,  vldons,  and 
criminal  classes.  This  provldon  has  been 
universally  sustained  by  the  courts.  The 
same  prindple  applies  to  Junk  dealers  and 
pawn  broken,  and  we  find  nothing  unrea- 
sonable in  the  requlranent  that  the  applica- 
tion to  enter  upon  the  business  shall  be  In- 
dorsed by  12  freeholders. 

We  cannot  hold  nnreasimable  that  pro- 
vlsluu  prohibiting  the  licensee  from  purchas- 
ing from  boys,  intoxlcatod  persons,  or  hab- 
itual dmnkards.  The  reason  for  this  pro- 
vision is  apparent  for  It  Is  well  known  that 
there  are  many  young  thieves  In  the  large 
cities,  who  steal  property,  and  resort  to 
these  places,  ready  to  sell  thrai  for  mere 
nominal  sums.  It  Is  also  well  known  that 
habitual  drunkards  wlU  use  the  same  means 
to  obtain  money  to  satisfy  thdr  appetites  for 
Intoxicating  Ilquora 

Hie  only  other  provision  we  need  to  notice 
Is  tliat  girlog  tbe  power  to  revoke  the  license 
arbitrarily.  It  sefflns  to  be  conceded  by 
counsd  for  tbe  dty  that  the  rommon  council 
does  not  possess  the  right  to  revoke  the  li- 
cense without  cause  shown.  He  says:  "It 
must  be  presumed  that  this  right  would  bo 
exercised  ouly  in  cases  of  violation  of  the 
conditions  of  the  ordinance,  and  after  an  in- 
vestigation of  such  a  charge;  otherwise  an 
action  of  the  common  coundl  In  assuming  to 
so  revoke  arbitrarily  could  be  restrained 
from  doing  Injustice  to  the  licensee."  No  re- 
press power  to  revoke  Is  confen-ed  upon  the 
council.  In  the  InvestlgathHi  we  have  been 
able  to  make  we  find  but  few  authorities 
bearing  upon  tbe  subject,  and  counsel  In  their 
briefs  have  cited  none.  We  find  two  author- 
ities sustaining  this  power.  Com.  v.  Klnsl^, 
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133  MaBB.  579;  Maitin  t.  State,  23  Neb.  371, 
3H  N.  W.  551.  But  In  both  these  cases  the 
«zpre8s  power  to  revoke  was  conferred  upon 
the  city  by  Its  charter.  If  no  reservation  of 
the  right  to  revoke  was  reserved  in  the  li- 
cense, there  would  be  little  difficulty  In  reach- 
ing a  conclusion.  Has  the  common  council 
the  right  to  insist,  as  a  condition  precedent  to 
the  Issue  of  the  license,  that  the  applicant 
shall  agree  that  his  license  may  be  revoked 
at  the  will  of  the  council?  Is  the  quratlon  pre- 
sented. The  necessity  of  a  rigid  control  over 
this  business  In  our  large  dtles  is  clear.  Con- 
victions are  ditticuit,  though  the  public  au> 
thorltles  may  be  well  convinced  that  gtolen 
goods  are  bought  and  sold  at  these  places. 
The  business  Is  not  necessary  to  the  welfare 
of  society  or  the  public.  The  common  council, 
with  the  knowledge  of  all  the  facta  before 
ttiem  to  a  greater  extent  tlian  courts  can  pos- 
sibly have,  have  determined  that  It  is  well,  In 
ilieir  Jutlgment,  to  require  these  condltloua 
While  the  exercise  of  any  arbitrary  power 
may  seem  harsh,  still  we  are  of  the  opinion 
tliat  this  requirement  la  not  so  unreasonable 
as  to  require  the  courts  to  declare  it  v<^d. 
Counsel  f(Hr  def^dant  dte  and  rdy  upon 
Ghaddock  v.  Day,  76  Mich.  S27,  42  N.  W. 
M77;  Hughes  v.  Recorder's  Court,  75  Mich. 
574.  42  N.  W.  984;  In  re  Fnzee,  63  Mich.  396; 
30  N.W.72;  PeopleT.  Armatronc,  73  Mich.  288, 
41  N.  W.  275.  An  euimlnation  of  these  cases 
will  show  that  in  neither  their  facts  nor  prin- 
dples  are  they  like  the  case  at  bar.  It  Is 
nnnecessary  for  us  to  note  the  dlstlnctlcHiB. 
We  bold  the  ordinance  valid,  and  the  order  ot 
the  court  below  Is  reversed,  and  the  court  di- 
rected to  proceed  with  the  trial  of  the  canaa 
'L'be  other  Jtutlcea  c<Hicam& 


OAOB  V.  SANBORN. 
(Supreme  Court  of  Michlsan.    July  18, 1886.) 

FOROIBLB  BXTBT  AND   DbTAIKBS — FoREOLOSCSa 
OP  MORTOAOE — RbCOVBRT  OF  FOBBB88IOK — POW- 
ERS OF  Banks— Con VIT4NCB  in  Uortqaor. 

1.  A  complaint  which  alleges  that  defend- 
ant Ib  in  possession  of  premises  therein  named, 
and  holds  the  same  nnlawfullj  and  against  the 
rights  of  comt^ainant,  who  is  lawfully  entitled 
to  possession  of  the  same,  is  sufficient,  in  sum- 
mary proceedings  under  8  How.  Ann.  St  H 
8296,  8296,  to  recover  the  possession  of  land 
•old  by  virtue  of  a  mortgage,  and  held  afto* 
the  time  for  red?mpti<Mi  has  expired. 

2.  Under  1  How.  Ann.  SL  |  3142,  8  How. 
Ann.  St  {  320Sb,  providing  that  it  shall  be  law- 
ful for  banks  to  purchase,  hold,  and  convey 
real  estate  mortgaged  to  them  In  good  faith,  and . 
such  as  it  shall  purchase  at  sale  under  decrees 
or  mortgage  foreclosures  under  securities  held 
by  them,  a  bank  can  foreclose  a  mortgage  by 
advertisement 

3.  The  fact  that  the  directors  of  a  bank 
(mortgagee)  authorized  the  publication  of  no- 
tice of  foreeloBure  can  bo  shown  by  parol. 

4.  Where  a  morlimice  described  the  prem- 
ises as  lots  3  and  10  and  the  north  half  of  lots 
2  and  11,  it  was  proper  to  sell  the  half  lots  iu 
one  parrel,  unless  It  ae  shows  that  they  were 
not  adjoluing. 

5.  A  foreclosure  sole  is  not  invalid  because 
the  amouDt  daimed  to  be  due  was  exoeasir^ 


when  it  b  not  shown  that  the  amount  bid  was 

not  paid. 

6.  An  assignment  of  a  mortgnRe  and  a  quit- 
claim deed  by  the  mortffti^ee.  purcbaiier  at  a 
foreclosure  sale,  executed  before  the  time  for 
redemption  had  expired,  do  not  annul  the  fore 
closure. 

7.  A  quitclaim  deed  by  a  mortcasee,  pnr- 
chaser  at  a  foreclosure  sale,  and  an  nsfsiinmient 
of  the  mortgage  executed  before  the  i>eno(l  of  re- 
demption had  expired,  convey  all  the  interest  of 
the  mortgagee. 

8.  In  summary  proceedings  for  the  poa- 
sessiou  of  premises,  defendant  cannot  assail 
plaintiff's  legal  title  acquired  at  a  foreclosure 
sale  on  the  ground  that  the  parchase  by  plain- 
tiff was  made  as  agent  for  one  wbrrne  duty  it 
was  to  redeem,  and  therBf<»e  fraudulent 

9.  Under  3  How.  Ann.  St  |  8295.  subd.  8, 
providing  for  the  recovery  of  possession  of 
uremises  sold  under  mortgage  by  summary  pro- 
ceedings when  any  person  shall  continue  in  pos- 
session thereof  after  the  ezi^tlou  of  the  time 
limited  by  law  for  redemption,  the  commissioner 
can  try  the  fact  and  validity  of  the  mortgage 
sale. 

10.  In  such  a  case,  proceedings  can  be  begun 
promptly  after  the  redemption  period  haa  ex- 
pired. 

Error  to  circuit  court,  Saginaw  county; 
Eugene  Wllber,  Judge. 

Summary  proceedings  before  a  circuit  court 
oommlsaioner  by  William  G.  Gage  against 
Florence  A.  Sanborn  to  obtain  possession  of 
certain  premises.  Defmdant  prevailed  be- 
fore tile  commissioner,  and  plaintiff  appealed 
to  the  circuit  court  From  a  judgment  for 
plaintiff,  defendant  brings  error.  Affirmed. 

L.  T.  Dorand  and  G.  W.  Darts,  for  a^pel- 
lant  William  O.  Qare  and  Oamp  &  Brooks, 
for  appellesL 

HOOKER,  J.  The  defendant  being  In  pos- 
session  ot  certain  pr^nlaes,  described  as  lots 
8  and  10,  and  the  nortb  half  of  lots  2  and  11, 
ot  block  70,  exc^t  two  rooms  on  the  second 
floor  of  the  bouse  thereon  (which  rooms  were 
occupied  by  Marietta  0.  siEiaborn),  summary 
proceedings  were  begun  by  the  plaintiff  to 
obtain  possession  of  the  same.  From  a  Judg- 
ment in  Ilia  faror,  the  defendant  has  ap- 
pealed. 

The  record  shows  that  the  defendant's  hus- 
band, Lewis  SanbOTu,  being  at  the  time  tbe 
owner  of  tbe  entire  premises,  executed  a 
mortgage  thereon  for  $5,000,  In  which  the  de- 
fendant Jcdned,  and  delivered  the  same  to  tbe 
Savings  Bank  of  East  Saginaw,  as  collateral 
to  two  notes  given  said  bank  by  said  I* wis 
Sanborn.  Said  mortgage  contained  the  usu- 
al power  of  sale,  was  executed  on  January 
9,  1^,  and  was  recorded  the  following  da^. 
On  December  3,  1800,  Sanborn  and  the  de- 
fendant Joined  In  a  warranty  deed  at  tbe 
premises  to  Sanborn's  mother,  Marietta  C. 
Sanl>om,  subject  to  the  mortgage  mentioned, 
said  deed  containing  the  following  provision, 
viz.  "which  said  mortgage  said  second  party 
assumes  and  agrees  to  pay."  Tbe  considera- 
tion expressed  In  tbe  deed  was  $6,000.  San- 
born thereafter  abandoned  bis  wife,  leaving 
ber  upon  tbe  promises,  a  iwrtion  of  which 
was  their  homestead.  Two  or  more  other 
buildings  stood  upon  the  half  lota,  Lltlga- 
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tlon  between  Marietta  and  Florence  A..  San- 
bom  followed,  and  tbis  court  held  tliat  the 
taistnunent  given  to  tbe  former  was  by  way 
of  Becurity,  and,  therefore,  a  mortgage.  The 
opinion  of  the  court  will  be  found  reported  In 
62  N.  W.  371.  Meantime  Marietta  C.  San- 
bom  had  luid  $3,000  upon  tbe  mortgage  of 
the  bank,  previous  to  January  11,  1893,  at 
which  time  she  informed  the  offldals  of  the 
bank  that  she  would  pay  no  more  upon  the 
mortgage.  Tbis  was  communicated  to  the 
bank  by  the  plaintiff,  who  said  that  the  bank 
would  foreclose  if  It  wanted  to.  This  it  did, 
by  advertisement,  and  at  the  sale  bid  in  tbe 
premises,— tbe  half  lots,  2  and  11,  with  the 
two  buildings  thereon,  described  In  the  notice 
of  Hale  as  "Parcti  1,"  being  sold  first,  tar 
96S7.G2;  and  tbe  remainder  of  the  premises 
described,  called  "Parcel  2,"  upon  which  de- 
fendant lived,  being  sold  for  $2,500.  The 
sheriff's  deed  was  dated  August  5,  1893.  July 
31,  18&i,  the  bank  executed  an  aaslgnment  of 
Its  Interest  In  the  mortgage,  and  a  quitclaim 
deed  of  Its  Utterest  In  the  premises,  to  tbe 
plaintiff,  who  Instituted  these  proceedings  to 
obtain  iioBsesslon,  cm  August  9,  18^ 

The  point  Is  made  that  tbe  complaint  ia  tn- 
sut&cient.  In  substance.  It  alleges  tiiat  the 
defendant  Is  In  possession  at  the  premises 
therein,  named,  and  holds  tbe  same  unlaw- 
fully and  against  tbe  rights  of  complainant, 
who  is  alleged  to  be  lawfully  entitled  to  tbe 
possession  of  the  same.  Under  the  decisions 
in  tbe  cases  of  Caswell  t.  Ward,  2  Doug. 
(Mich.)  374,  and  Bush  T.  Dunham,  4  Mich. 
344,  tbere  might  be  room  for  tbis  contention; 
but  counsel  have  apparently  overlooked  the 
later  cases  of  Bryan  v.  Smith,  10  Mich.  229, 
and  Moody  v.  Seaman,  4S  Mich.  76,  8  N.  W. 
711,  Trhich  hold  such  a  complaint  sufficient. 

We  next  consider  tb«  validity  of  the  foie- 
doBure  proceedings: 

The  power  of  sale:  It  la  said  that  tbe  bank 
Is  a  corporation  of  limited  powers,  and  could 
not  foreclose  the  mortgage  by  advertisement. 
No  question  Is  raised  over  the  right  of  ttie 
bank  to  own  this  mortgage;  and  If  It  may.  It 
must  have  the  power  to  foreclose  ft  by  ad- 
vertisement; if  It  can  be  so  foreclosed  while 
It  is  such  owner.  Counsel  concede  that  some 
of  tbe  courts  bold  that  "a  corporation  may 
execute  such  trusts  as  are  coupled  with  an 
Interest  In  tbe  thing  granted,  or  upon  which 
the  power  Is  to  operate";  but  say  that  "It  is 
fundamental  ttiat  they  cannot  execute  a  pow- 
er not  coupled  with  an  interest  in  that  upon 
which  the  power  ts  to  operate."  And  tbey 
argue,  upon  the  authority  of  Jolmson  v.  John- 
son (8.  C.)  3  S.  E.  60G.  that:  "A  mortgagee's 
interest  In  tlie  property  mortgaged  Is  only 
in  tlie  proceeds  of  the  property  mortgaged, 
and  It  would  not  therefore  be  coupled  with  any 
Interest  in  the  equity  of  redemption,  to  which 
tbe  contract  or  power  of  sale  relates."  But, 
If  this  can  be  said  to  be  true  in  this  state, 
(see  Lee  v.  Clary,  38  Mich.  226,  and  Mies  v. 
Raosford,  1  Mich.  338),  we  think  the  statute 
confera  the  power  upon  banks  to  f wedoas  bjr 
Vj64N.w«no.l— 3 


advertisement  1  How.  Ann.  St.  |  3142,  pro- 
vides that:  "It  shall  be  lawful  for  any  such 
association  to  purchase,  hold,  and  conv^  real 
estate  for  the  following  purposes:  Z  Such  as 
shall  be  mortgaged  to  it  in  good  faith,  by 
way  of  security,  for  loans  previously  mode 
by.  or  moneys  due  to,  such  association;  4. 
such  as  it  shall  purchase  at  sales  under  Judg- 
ments, decrees  or  mortgages,  held  by  such  as- 
sociation." etc.  Again,  3  How.  Ann.  St  f 
3206b  provides  that:  "A  bank  may  purchase, 
hold,  and  convey  real  estate  for  the  follow* 
Ing  purposes,  bnt  no  other:  3.  Such  as  it 
Bltall  purchase  at  sale  tmder  judgments,  de- 
crees, or  mortgage  foredosm-es  under  securi- 
ties held  by  It;  but  a  bank  shall  not  bid  at 
any  such  sale  a  larger  amount  than  to  satisfy 
Its  debt  and  costs."  Counsel  for  plaintiff 
forcibly  suggest  that  tbe  words  "mortgage 
foredosures"  are  unnecessary,  and  cka  be 
given  no  effect,  if  banks  cannot  foreclose  by 
advertisement,  as  purchases  at  mortgage 
sales  in  other  cases  would  be  covered  by  tbe 
word  "decrees." 

Signature  of  the  notice  of  sale:  Objections 
are  made  to  the  validity  of  tbe  sale  for  tbe 
alleged  reasons:  (1)  That  the  notice  was  not 
signed  by  tbe  mortgagee;  (2)  tbat  it  does  not 
appear  that  tbe  directors  of  tbe  bank  autlior- 
Ixed  tbe  foreclosure.  To  tbe  notice  as  pub- 
Usbed  was  affixed  tbe  name  of  the  bank,  also 
tbe  name  of  the  attorney.  Tbe  evidence 
showed  tbat  this  was  done  by  the  consent 
and  authority  of  the  directors^  and  tbe  bank 
availed  itself  of  the  advantages  arising  from, 
and  the  results  of,  tbe  sale.  We  are  not  dt 
ed  to  authority  tor  tbe  proposition  that  all 
the  details  of  every-day  business  In  banks 
must  be  considered  in  directors'  meeting,  and 
their  action  be  spread  upon  tbe  Journal  of 
the  meetioK.  Such  a  practice  would  compli- 
cate tbe  business  of  tianklng,  and  be  at  vari- 
ance with  the  ordinary  course  of  business  as 
it  Is  commonly  done.  To  go  further,  and  al- 
low a  debtor  to  question  the  regularity  of  pro- 
ceedings on  the  part  of  the  bank  in  such 
cases,  would  have  little  reason  to  support  IL 
The  notice  was  over  the  name  of  the  bank, 
and  informed  the  public  of  the  prospective 
sale.  It  contained  tbe  statutory  requisites  of 
a  valid  notice,  and.  If  Its  authenticity  could  be 
questioned,  there  Is  no  reason  why  It  should 
not  be  vindicated  by  parol  testimony,  the 
same  as  thouf?b  tbe  notice  were  tbat  of  a  pri- 
vate person  who  bad  auth(»1zed  on  attorney 
to  foreclose  a  mortgage  Unreasonable  re- 
strictions and  Intendments  against  statutory 
foreclosures  should  not  be  favored.  Lee  v. 
Clary.  38  Mich.  229. 

Sale  In  parcels:  It  Is  next  contended  tbat 
the  sale  Is  Invalid  because  tbe  half  lots  in- 
cluded in  parcel  1  were  sold  together.  The 
mortgage  described  the  premises  as  lots  S 
and  10  and  the  north  half  of  lots  2  and  11. 
From  this  description  It  does  not  api>ear 
that  the  land  is  not  adjf^ning  and  used  as 
one  parcel.  If  so,  it  was  proper  to  sell  as 
one.   LarxQlere  t.  Starkweather,  38  Uicb. 
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104;  I^urm  t.  Fish.  46  Mich.  314,  9  N.  W. 
429.  The  cases  cl|ed  by  counsel  for  defend- 
ant are  not  at  variance  with  this  nile.  If 
tfaey  were  not  adjoining,  it  derolved  upon 
the  defendant  to  prove  it  Harris  v.  Crevel- 
Ing,  80  Mtch.  252.  Bnt  It  was  conceded  ttiat 
they  were  used  aa  two,  and  the  sale  was 
made  accordingly. 

Excessive  bid:  It  Is  said  that  the  amount 
claimed  to  be  due  by  the  bank  was  excess- 
ive. The  amount  is  not  stated,  but  seems 
to  have  been  the  cost  of  one  Insertion  of  the 
notice  of  sale,  wlilch  was  published  13 
times;  the  last  being  unnecessary.  Gantz 
V.  Toles,  40  Mich.  726;  Bacon  v.  Kennedy, 
56  Mich.  829,  22  N.  W.  824.  It  has  been 
held  that  where  the  mortgagee  bid  an  ex- 
cessive amount,  that  was  claimed  to  be  due, 
and  failed  to  pay  It  over  to  the  sherlCf  mak- 
ing tlie  sale,  the  mortgagor  was  permitted 
to  redeem  on  payment  of  the  amount  ot  the 
bid  less  the  excess.  Louder  v.  Burch,  47 
Mich.  109, 10  N.  W.  129.  There  la,  however, 
DO  presumption  that  the  sum  bid  was  not 
paid  over,  and  we  are  cited  to  no  proof  upon 
the  subject  Millard  v.  Trunx,  47  Mich.  251, 
10  N.  W.  8(sa 

Having  reached  the  conclusion  that  the 
foreclosure  proceedings  were  valid,  we  will 
next  Inquire  whether  the  purchase  ripened 
into  a  title  In  plaintiff.  This  depends  upon 
two  questions:  (1)  Old  the  assignment  of 
the  mortgage  operate  to  annul  the  foredo- 
sureT  (2)  Were  the  quitclaim  deed  and  bs- 
fltgnment  adequate  to  convey  a  title,  re- 
demption not  having  expired  at  the  time 
of  their  delivery?  In  Nlles  v.  Ransford,  1 
Mich.  338,  it  was  held  that  a  transfer  of  a 
mortgage  pending  the  advertisement  of  a 
notice  of  sale  put  an  end  to  the  proceeding. 
But,  after  the  sale  is  made,  we  discover  no 
reason  for  holding  that  it  would  have  such 
effect.  Nor  are  we  impressed  by  the  claim 
that  such  assignment  and  quitclaim  deed 
were  ineffective  to  pass  the  interest  of  the 
bank.  Tbe  bank  had  an  equitable  interest 
in  this  land  as  purchaser.  If  It  had  no  In- 
terest, and  had  given  a  warranty  deed,  it 
would  be  sufficient  to  pass  after-acqutred 
title.  It  Is  said  that  "the  bank's  Interest 
at  that  date  was  but  the  Interest  of  a  moi-t- 
gagee,  and  It  had  no  title  upon  which  the 
quitclaim  deed  could  have  operated."  Coun- 
sel add  that  this  seems  to  be  the  general 
doctrine  of  the  courts,  but  he  cites  only 
Minnesota  cases  to  sustnin  the  proposition. 
The  purchaser  at  the  sale  pays  his  money. 
nn0  acquires  an  equitable  title  to  the  land, 
which  time  will  ripen  Into  a  legal  title,  sub- 
ject only  to  the  equitable  right  of  redemp- 
tion. That  is  assuredly  an  equitable  Inter- 
est In  land,  and  such  may  be  conveyed  by 
quitclaim  deeds.  That  an  equitable  title 
may  be  so  conveyed  Is  recognized  In  Frost 
V.  Society,  56  Mich.  69,  22  N.  W.  189;  Thay- 
er V.  McGee,  20  Mich.  195.  The  cases  from 
.Minnesota  do  not  go  far  towards  sustaining 
the  defendant's  contention.   The  case  of 


Donnelly  v.  Simonton,  7  Minn.  167  (Gil.  110). 
holds  that  a  mortgage  of  real  estate  Is  not  a 
conveyance  of  the  legal  title,  which— 1.  &  the- 
legal  title— only  vests  after  expiration  of  the 
period  for  redemption.  The  case  of  Horton 
T.  Maffitt,  14  Minn.  290  (Gil.  216),  holds  ex- 
plicitly- that  a  mortgagee,  even  before  fore- 
closure, has  an  equitable  estate  oi  interest 
which  Is  subject  to  defeat  by  redemption; 
while  Loy  v.  Insurance  Co.,  24  Minn.  315. 
lays  down  the  rule  that  a  purchase  at  fore- 
closure sale  is  not  such  a  change  in  title 
as  to  Invalidate  an  insurance  policy,  when 
redemption  had  not  expired.  None  of  these 
cases  assert  that  the  purchaser  at  the  sale 
acquires  no  interest  tn  the  land;  and,  while 
assignment  before  sale  invalidates  the  pend- 
ing proceedings  to  foreclose  by  advertise- 
ment, the  reason  is  that  the  power  and  the 
interest  cannot  be  separated.  After  the 
sale  has  been  made,  and  thA  sherlfTa  deed 
made  and  filed,  the  power  has  been  exer- 
cised, and  ceases.  The  purchaser's  equi- 
table luterest  has  accrued,  and  he  may  deal 
with  It  as  with  any  other  equitable  Interest. 
Jones.  Trusts.  1832:  Nlles  v.  Ransford,  supra. 

The  litigation  between  Sanborn's  wife  and 
mother,  already  alluded  to,  was  upon  a  bill 
filed  by  tlie  wife  to  set  aside  the  deed  to  the 
mother.  This  deed  was  held  to  be  an  equi- 
table mortgage,  and  the  cause  was  retunie<r 
to  the  circuit  for  an  accounting.  It  belug  de- 
termined that  the  amount  paid  by  Marietta, 
the  mother,  upon  the  bank  mortgage  should 
be  Included  in  her  claim  against  the  prop- 
erty. A  year  was  allowed  the  complainant 
for  redemption.  Upon  the  trial  of  the  pres- 
ent case  before  the  circuit  court,  the  defend- 
ant, Florence  A.  Sanborn,  asserted  and  at- 
twnpted  to  show  that  the  cwasideratlon  for 
the  quitclaim  deed  from  the  bank  to  the 
plaintiff  was  paid  by  or  for  the  ben^t  of 
Marietta  C.  Sanborn,  his  client.  Several 
questions  were  asked  which,  If  answered, 
might  have  brought  out  the  fact,  but  the 
court  did  not  permit  it.  If  this  t^itimony 
was  admissible,  it  was  upon  the  thecHT  that 
the  purchase  of  the  bank  Interest  amounted 
to  a  redemption  by  Marietta  C.  Sanborn,  who 
had  acceptefl  a  deed,— I.  e.  an  equitable  mort- 
gage,—in  which  it  was  provided  that  she 
should  pay  this  bank  mortgage,  and  that,  it 
being  a  duty  owed  to  the  mortgagor,  she 
could  not  evade  it  by  claiming  title  through 
foreclosure.  Had  the  deed  to  Marietta  not 
been  questioned,  a  court  of  equity  would 
have  held  Marietta  primarily  liable  for  a  de- 
ficiency, In  case  of  foreclosure  of  the  bank 
mortgage,  as  between  herself  and  scm,  Lewis 
Sanborn;  but  this  would  not  prevent  the 
purchaser  at  the  sale  from  acquiring  a  valid 
title,  whether  the  foreclosure  was  Id  chan- 
cery or  by  advertisement  Had  this  plain- 
tiff purchased  these  premises,  and  received 
a  deed  upon  foreclosure,  the  only  remedy 
available  to  the  defendant  would  be  a  bill  to 
redeem,  or  to  set  aside  the  deed,  if  it  was 
the  mother's  duty  to  pay  the  mortgage,  up- 
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on  the  rround  ot  a  fmoduleDt  purchase  by 
Marietta  C.  Saoborn.  through  her  agent 
Gage.  She  conld  not  question  the  legal  title 
conr^ed  by  the  deed  In  an  action  at  law. 
like  ejectment  or  summary  proceedings.  A 
court  of  equity  only  could  declare  this  pur- 
chase from  the  bank  a  redemption.  Further- 
more, the  constrnctlon  given  to  the  deed  to 
Marietta  C.  Sanborn  is  hardly  consistent  with 
the  defendant's  theory  that  redonption  of 
this  mortgagp  was  a  part  of  the  considera- 
tion for  her  deed  from  Lewis  Sanborn.  The 
opinion  expressly  states  that  all  payments 
made  upon  this  mortgage  by  her  should  be 
a  lien  upon  the  land,  and  should  be  made  a 
part  of  an  accounting,  with  a  view  to  re- 
demption by  this  defendant,  and  it  indicated 
no  duty  on  the  part  of  Marietta  O.  Sanborn 
to  pay  the  remainder  upon  the  mortgage; 
and  if  It  was  not,  she  was  at  liberty  to  pur- 
cliase  the  foreclosure  title.  All  of  these  ques- 
tions are  important  as  bearing  upon  the  right 
of  defmdant  to  rede^,  but  they  have  no 
bearing  upon  the  legal  title,  which  Tested  by 
the  foreclosure  deed,  subject,  of  course,  to 
the  power  of  a  court  of  equity  to  set  the 
same  aside  or  permit  redemption  in  a  proper 
case.  The  defendant's  cratention  is,  in  sub- 
stance, <1)  that  the  foreclosure  proceedings 
were  defective  for  the  reasons  stated;  (2) 
tliat  the  plaintiff  acquired  no  title  because  of 
a  redemption.  We  hare  discussed  both 
propositions,  but  the  further  claim  Is  made 
that  these  claims  raise  a  question  of  title 
which  cannot  be  tried  In  this  proceeding. 
It  is  true  that  questions  of  title  cannot  be 
tried  In  snmmary  proceedings;  and,  when  it 
appears  that  the  decision  must  turn  upon  a 
question  of  adverse  title,  the  case  must  be 
dismissed.  Butler  v.  Bertrand,  97  Mich.  59, 
56  N.  W.  842,  and  cases  cited.  But  this 
must  be  understood  to  mean  a  question  of 
legal  title,  and  It  must  be  raised  by  the  evi- 
dence offered  in  the  case.  If  this  were  oth- 
erwise, a  mortgagor  could  always  defeat 
summary  proceedings  by  denying  the  valid- 
ity of  the  foreclosure  or  asserting  that  the 
premises  had  bera  redeemed.  Again,  this 
proceeding  is  brought  nnd^:  a  statute  which 
authorizea  It  "when  any  person  shall  con- 
tinue in  possession  of  any  premises  sold  by 
virtue  of  any  mortgage  or  execution,  after 
the  expiration  of  the  time  limited  by  law  for 
redemption."  The  questions  to  be  tried  be- 
fore the  commissioner  under  this  statute  In 
a  foreclosui-e  case  are:  (1)  The  fact  of  the 
mortgage  sale  and  Its  validity;  (2)  the  hold- 
ing over  after  expiration  of  the  period  of  re- 
demption. If  these  questions  cannot  be 
tried  by  the  commissioner  the  statute  Is  farci- 
cal, as  Jurlsdicllon  would  always  be  lost  as 
soon  as  a  plausible  claim  of  iDvalldity  of  the 
sale  should  be  raised.  Hence  a  mortgagor  Is 
p^mltted  to  question  the  validity  of  the  sale 
in  this  proceeding,  and  the  same  would  be 
true  in  cases  of  execution  sales.  The  pro- 
ceeding lies  against  the  person  in  possession 
tMrfdlng  under  the  equity  of  redemption,  and 


it  will  not  lie  against  one  holding  under  a 
paramount  or  adverse  title.  Brown  v.  Mar- 
tin. 49  Mich.  565,  14  N.  W.  497.  In  the  cases 
of  Riggs  T.  Sterling.  5^  Mich.  158,  16  N.  W. 
320,  and  Mulder  v.  Oorlett  54  Mich.  80,  19 
N.  W.  766,  where  It  was  held  that  the  com- 
missioner had  not  Jurisdiction,  the  defend- 
ants claimed  homestead  rights.  In  opposition 
to,  and  as  paramotmt  to,  the  title  derived 
from  sheriff's  sales  on  execution  against  the 
defendant  These  cases  do  not  attaclE  the 
regularity  of  the  proceedings  themselves,  bnt 
raise  a  question  dependent  upon  extrinsic 
facts,  constituting  a  legal  defense  in  a  prop- 
er tribunal,  vIe.  an  adverse  claim  of  a  title 
paramount  to  the  levy;  at  least,  this  seems 
to  have  been  the  view  taken  In  Riggs  v. 
Sterling,  and  this  distinction  Is  IntMulfled  by 
the  dissenting  opinion  of  Mr.  Justice  Oooley 
In  that  case. 

The  further  point  la  made  that  the  defend- 
ant was  entitled  to  a  three  months'  notice  to 
qnit  under  the  statute.  The  proceedings 
were  t>egun  promptly  After  redemption  ex- 
pired, and  there  Is  no  room  for  the  claim  that 
plaintiff  assented  to  continued  occupancy,  if 
that  wonld  make  any  difference.  We  think 
defendant  was  not  entitled  to  notice  Al- 
len T.  Gftrpenter,  15  Mich.  25.  We  think 
this  coTen  the  important  questions  raised, 
and  our  conclusion  Is  that  the  Judgment 
must  be  affirmed.   Ordered  accordingly. 

GRANT,  J.,  took  no  part  In  the  decision  of 
tbis  case   The  other  justices  concnired. 


8NBDIG0R  T.  CITIZENS'  INB.  00. 
{Supreme  Conrt  of  Michigan.   July  2,  189B.) 

Insuramcb  FoLicT— Notice  or  Caiicilu.tion — 
Service  out  Inbuked*b  Asbnt. 
Notice  of  cancellRtion  of  a  poUct  Bent  to 
the  insorance  solicitor  who  procured  the  policy 
will  not  bind  the  insured  when  the  Insnrer 
knows  that  the  solicitor  was  only  aathoriied  to 
piOGure  Insurance,  and  that  be  has  delivered  the 
policy  to  the  insured. 

Error  to  drcnlt  court,  Wayne  county;  Rob- 
ert B.  Vnxee,  Judge. 

Action  by  Olaikson  iL  Snedtcw  against  the 
Citizens'  Insurance  Gompany  on  a  fire  polity. 
Prom  a  Judgment  tor  plaintiff,  defendant 
brlnsB  &cror.  Affirmed. 

Wilkinson  &  Post,  for  appellant  Charles 
S.  McDonald  (Bltnrldge  F.  Bacon,  of  counsel), 
for  appellee 

LONG,  J.  This  is  an  actlou  brought  by  the 
plaintiff  against  the  defendant  to  recover  on 
a  policy  of  insurance  issued  by  the  defendant 
to  the  plaintiff.  The  defendant  pleaded  the 
general  issue,  and  gave  notice  tliat  the  policy 
was  canceled  before  the  fire.  The  case  was 
tried  before  a  Jury,  and  a  verdict  directed  by 
the  circuit  court  in  flavor  of  the  plaintiff  for 
$1,.°^98.02.  It  appears  from  the  undisputed 
testimony  In  the  case  that  on  the  9tb  day  of 
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March,  18^,  defendant  Issued  to  plaintiff  its 
policy  of  Insurance,  by  which  It  insured  the 
plaiDtlCf's  stocli  of  boots  and  shoes,  etc.,  In 
the  city  of  Detroit,  In  the  sum  of  $1,500,  for 
one  year  from  the  date  of  the  policy.  On 
March  20,  1893,  the  property  Insured  was  to- 
tally destroyed  by  fire.  Proofs  of  loss  were 
d\ily  made  and  delivered  to  the  Insurance  com- 
pany, and  payment  of  the  amount  of  the 
policy  demanded,  which  was  refused  by  the 
insurance  company,  on  the  j^und  that  the 
policy  bad  been  canceled.  It  also  appears 
that  credit  waa  given  for  the  premium,  and 
that  the  amount  of  the  premium  had  not  been 
paid  at  the  time  of  the  fire,  bnt  was  toidered 
ahM^y  afterwards.  On  the  tilal  the  defense 
astothewantof  the  payment  of  the  premium 
by  plaintiff  was  abandoned  by  the  defendant, 
and  Is  not  Insisted  upon  In  this  court.  It  was 
not  disputed  that  the  property  Insured  was  a 
total  loss,  and  that  the  value  of  the  property 
burned  was  In  the  nelghljorhood  of  $90,000, 
and  that  the  total  Insurance  on  the  property 
amounted  to  $45,500.  At  the  time  the  policy 
was  Issued.  John  W.  Fox,  who  signed  the 
policy,  waa  one  of  the  agents  of  defendant  In 
the  city  of  Detroit,  bnt  he  testifies  that  he 
had  no  persraial  dealings  with  the  plaintiff, 
and  never  saw  him  untU  after  the  flre.  One 
Arthur  Langgnth,  who  was  a  real  estate  and 
insurance  agent,  had  an  office  In  the  same 
building  In  which  Mr.  Fox  had  his  office.  He 
did  not  represent  any  companies  himself,  but 
did  his  insurance  busiiiesB  through  other 
agents;  that  is,  he  solicited  insurance,  and 
got  It  placed  In  different  companies,  where- 
ever  he  could.  A  short  time  before  this  pol- 
icy was  Issued,  Langgnth  went  to  the  plain- 
tiff, and  made  arrangements  with  him  to 
place  $10,000  worth  of  fire  insurance,  at  $1,05 
per  $100.  At  first  he  procured  $5,000  In  the 
Manchester,  of  England,  and  $5,000  in  the 
Palatine,  of  Manchester.  The  Manchester 
Company  reduced  their  policy  on  plaintiff's 
stocl£  to  $2,500,  and  Langguth  went  to  de- 
fendant's agent,  who  Issued  and  delivered  to 
Langguth  two  policies,  one  in  the  Grand  Rap- 
Ids  Company  for  $1,000,  and  the  policy  in 
question  for  $1,500.  On  the  day  these  pol- 
icies were  Issued,  Langguth  delivered  them  to 
the  plaintiff,  and  toolc  up  the  policy  which 
had  been  canceled  in  the  Manchester.  About 
the  17th  day  of  March,  1803,  John  W.  Fox, 
the  defendant's  agent,  received  the  following 
telegram:  "Pittsburg,  Pa.,  March  17,  1893. 
John  W.  Fox:  Cancel  2130.  Full  line  assured 
through  agency.  Citizens'  Insurance  Compa- 
ny." On  the  18th  day  of  March,  Fox  handed 
the  telegram  to  Langguth,  and  asked  blm  if 
be  would  get  the  policy  back,  and  he  said  he 
would.  It  is  not  claimed  by  the  defendant 
that  the  plaintiff  ever  had  any  knowledge  of 
this  telegram,  or  of  the  action  of  the  company 
In  ordering  the  policy  canceled,  until  after  the 
flre.  Langguth  testifies  that  he  tcAd  Mr.  Sued- 
Icch:  that  the  policy  was  canceled  the  morn- 
ing after  the  fire,  and  that  he  had  not  notified 
talv  before  that.   Mr.  Fox  teatlfles  that  the 


first  conversation  he  iutd  with  Mr.  Snedicor 
waa  on  the  morning  after  the  fire,  and  then 
told  him  that  the  policy  was  canceled,  and 
that  that  was  the  first  time  he  had  notified 
him  of  the  cancellation. 

The  defendant  assigns  two  errors:  First, 
that  tlie  court  should  have  instructed  the  jury 
"that,  under  the  evidence,  the  policy  in  suit 
was  canceled  more  tlian  fire  days  before  the 
flre^  and  was  not  In  force  at  the  time  of  the 
fire,  and  that  the  plaintiff  was  not  entitled  to 
recover";  and,  second,  "that  the  court  erred 
in  directing  a  verdict  for  the  plaintiff." 

The  only  qnestion  raised  is  whether  the  no- 
tice of  cancellation  of  the  policy  given  to 
Langgnth  was  a  sufficient  notice,  under  the 
facts,  to  bind  the  plaintiff.  If  the  notice  liad 
been  given  to  the  plaintiff.  It  Is  conceded  that 
It  would  have  been  sufficient  to  cancel  the 
policy,  and  no  recovery  could  be  had.  We  do 
not  think,  however,  that  Langguth  sustained 
such  a  relation  to-the  plaintiff  as  to  bind  tbe 
plaintiff  by  the  notice  given.  Mr.  Fox,  the 
agent  of  the  company  at  Detroit,  knew  the 
relation  between  plaintiff  and  langguth.  He 
knew  that  lamggxxOi  was  an  Insurance  solldt- 
or,  and  that  he  made  the  application  In  tbe 
present  case  for  the  plaintiff,  and  that  tbe  pol- 
icy had  been  delivered  by  Langgufb  to  the 
plaintiff,  and  that,  at  the  time  of  notice  of 
cancellation,  it  was  in  tbe  plaintiff's  posses- 
8l<Hi.  He  made  no  effort  to  notify  the  plain- 
tiff  of  tbe  cancellation  exc^t  to  state  to  lAOg- 
gutb  that  be  bad  received  the  telegram  from 
the  company  to  cancel  It  By  its  terms,  the 
policy  provided  that  it  could  be  canceled  at 
any  time  at  the  request  of  the  Insured,  or  by 
the  company  by  giving  five  days'  notice.  This 
notice  was  to  be  given  fbe  insured  or  to  some 
one  aath(Hlzed  to  receive  It  Langguth  was 
not  the  general  agent  of  the  plaintiff,  and 
there  were  no  business  relations  between 
them,  except  In  ttie  procuring  of  this  policy 
In  place  of  tbe  one  that  had  before  existed. 
The  mere  fftct  that  Langgnth  procured  the  pol- 
icy for  plaintiff  would  not  make  him  his  agent 
to  receive  notice  of  the  cancellation  of  the 
policy.  In  Bul(^  r.  Insurance  Co.  (Mich.)  61 
N.  W.  337,  it  was  said:  "It  is  unnecessary  to 
cite  authority  to  the  proposition  that  author 
ity  to  procure  Insurance  does  not  Imply  au- 
thority to  consent  to  cancelation,  so  as  to 
bind  tbe  assured."  See,  also,  Grace  v.  Insure- 
ance  Oa,  109  U.  S.  278,  3  Sup.  Ct.  207;  Body 
V.  Insurance  Co.,  C3  Wis.  157,  23  N.  W.  132; 
Insurance  Co.  v.  Blum.  76  Tex.  653,  13  B.  W. 
672. 

Counsel  for  defendant  contends  that  the  case 
la  ruled  by  Insurance  Co.  t.  Reynolds,  86  Mich. 
502.  The  present  case  differs  essentially  from 
that  In  that  case  it  appears  that  Klrchhof- 
fer,  the  agent  of  the  company,  had  an  ar- 
rangement with  Reynolds  by  which  Reynolds, 
In  consideration  of  dealing  with  Kirchhoffer, 
was  to  have  an  abatement  of  5  per  cent  otit 
of  the  premiums  to  be  allowed  out  of  Kirch- 
hoffer's  commissions;  that  there  was  a  furvbor 
arrangement  with  Klrrhhoffer,  who  looked  aC^ 
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er  the  liuniraDce  (or  Seyndds,  and  saw  to 
T&ievml  at  tbe  policies;  that  Reynolds  left 
tbe  care  and  cuBtody  of  than  witli  Klrcb- 
hoffer,  and  never  Inforined  bimself,  except 
through  Klrchtaoffo',  concerning  the  risk;  also, 
that  B^ntflds  had  an  accotmt  with  Klrchhof- 
tet  for  tba  prendnma,  and  paid  them  at  sncb 
times  as  Klrdiholfer  needed  tbem.  It  wbb 
also  left  with  Klrchb(^er  to  dedde  as  to  the 
responslbUlty  of  ttie  companies,  and  where 
the  Insurance  should  be  placed.  It  also  ap- 
peared that  the  policy  In  questlcm  was  ordered 
by  file  company  to  be  canceled  In  May,  1874, 
and  was  returned  to  It  by  Klrchhoffer.  who 
bad  coontoalgned  the  polity,  but  had  kept  It 
In  his  custody  for  Beynoids.  The  fire  occur- 
red In  August,  and  at  the  time  of  the  fire  the 
company  had  the  policy  tn  its  possesflton.  Un- 
isr  these  facts,  It  was  held  by  the  court  that 
Klrchboffw  was  tbe  agent  of  Reynolds  to  re- 
eelTe  notice  of  tbe  cancellation  of  the  policy, 
and  that  notice  to  him  was  binding  niwn  | 
Iteynolds.  The  Judgment  below  must  be  af* 
finned.   The  other  Justices  oiHicuiTed. 


HOQAM  T.  DONOVAN,  Circait  Judge, 
(Supreme  Court  of  Mldilsaa.    Jaly  13,  1895.) 

COUHT8— IXTEKPLBl  DBK— JUHI BDICTI  OX. 

A  fond  due  under  an  insarance  policy  by 
I  company  wns  garnished  in  W.  county.  An  as- 
signee afterwards  sued  the  conii>aiiy  for  the 
money  in  another  connty.  Tbe  comimny  filed 
Ita  bill  in  equity  in  W.  county,  praying  that  tlie 
claimants  be  Interpleaded  and  that  they  be  en- 
jo  in  wl  from  prosecuting  their  several  suits. 
BHdt  that  the  suit  was  properly  filed  in  the  court 
first  obtaining  jorisdlction. 

Application   for   writ  of   mandajnas  by 
James  Ho^n  to  compel  Joseph  W.  Donovan, 
cliTutt  Judge,  to  vacate  an  order  granting  an  I 
Injimction.  Writ  denied. 

Robert  Paj^er  and  J.  B.  Houdk,  for  re- 
lator.  James  Swan,  for  resiwndent 

McORATH,  a  J.  On  June  26, 1884,  a  loss 
occurred  under  a  fire  policy  Issued  by  the 
New  Hampshire  Fire  Insurant  CSompany  to 
one  James  H.  CkMnan,  a  redtoit  of  tbe  city 
of  Detroit,  upon  moperty  situate  in  said  city. 
Proota  of  loss  vote  fnmlshed  July  3,  1894. 
On  July  28,  1884.  the  B.  Stroh  Brewing  Com- 
pany brought  suit  against  Coonan  in  the 
Wayne  circuit  court,  and  garnished  the  insur- 
ance company.  On  July  31,  1894,  Blliott  & 
Co.  brought  suit  in  tbe  Wayne  cbrcnlt  court 
against  Coonan,  and  garnished  tbe  insurance 
company.  On  tbe  6th  day  of  August,  1S84, 
Robert  Parker,  as  attorney  for  James  Hogan, 
Terbally  notified  the  agent  of  the  Insurance 
company  that  Coonan  bad,  on  July  24,  1894, 
assigned  bis  daim  under  said  policy  to  James 
Hogan.  On  August  21,  1894,  tbe  insurance 
company  disclosed,  denying  any  indebtednees 
to  Coonan.  Afterwards,  oa  October  11,  1894, 
tbe  ganUahee  defendant  filed  amended  dls- 
doBurea  setting  up  tbe  facts,  admitting  Ila- 
Ulity  under  tbe  policy,  but  setting  np  the 


aforesaid  notice  of  assignment.  Pending  these 
proceedings,  cm  September  20,  1894,  r^tcw, 
as  assignee  of  the  claim  under  said  policy, 
commenced  suit  against  the  insurance  com- 
pany in  flie  circuit  court  for  the  county  of 
Ionia.  Afterwards,  on  Fehrnary  27,  1885, 
the  Insurance  cmnpany  filed  Its  bUl  in  the  d,r- 
cuit  court  for  the  county  of  Wayne,  in  chan- 
cery, making  the  plidntlfts  in  the  gamisbmeut 
proceedings  aforesaid  and  tbe  said  James 
Hogan  parties,  praying  that  the  defendants 
may  be  decreed  to  Interplead,  and  that  they 
may  be  enjoined  from  tlie  prosecution  of 
their  seretal  suits  against  tbe  company.  An 
injunction  was  granted.  B^tor  asks  fbr  a 
mandamus  to  compd  tbe  vacation  of  the  <x- 
der  granting  the  injunction.  Tbe  injunction 
runs  against  the  person  of  James  Bogan, 
rather  than  the  drcuit  court  for  tbe  county 
of  lonlo,  and  it  may  be  carried  into  effect 
by  proceedings  in  contempt  Instituted  In  tbe 
circuit  court  tor  the  county  of  Wayne,  in 
chancery,  l^e  insurance  company  seeks  to 
restrain,  not  only  rdator  from  proceeding  in 
the  circuit  court  tx  tbe  count?  of  limla, 
but  the  plalntifih  in  gamlahinent  from  pro- 
ceeding In  the  circuit  court  for  the  county  of 
Wayne.  If  the  company  had  filed  Its  bill 
tn  the  Ionia  circuit,  ttie  plaintitCs  in  garniab- 
ment  might  make  the  same  C(Xit«ition  that 
Is  bere  made  on  behalf  of  relator.  Any  plea 
that  might  be  Interposed  In  tbe  suit  at  law 
In  the  Ionia  circuit  would  Involve  the  deter- 
mination of  the  same  question  that  Is  in- 
Toived  tn  tlie  proceedings  tu  garnishment  in 
tbe  Wayne  circuit,  and  that  court  first  ob- 
tained Jurisdiction  of  that  question.  The  bill 
sets  up  that  relator  was  pressing  the  suit  iu 
Ionia  county  to  trial,  and  the  petition  here 
insists  upon  tite  right  to  an  immediate  trial 
of  such  suit. 

In  Maclean  v.  Circuit  Judge,  62  Mich.  267, 
18  N.  W.  896,  a  biU  was  filed  in  the  Wayne 
circuit  to  set  aalde  a  judgmmt  obtained  In  tbe 
supeilor  court  of  tbe  city  of  Detroit  Dodge 
T.  Northrop,  80  Mich.  243,  48  N.  W.  505,  was 
a  djnllar  proceeding.  In  Wire  W<»:ks  v. 
Speed,  &9  Mich.  272,  26  N.  W.  802,  806,  a  suit 
was  pending  In  tbe  superior  court  of  Detroit 
when  the  assignment  was  made,  and  it  was 
sought  to  enjoin  the  prosecution  of  that  suit. 
In  Mabley  t.  Judge  of  the  Superior  Court,  41 
Mich.  31,  1  N.  W.  985,  judgment  bad  been 
obtained  in  tbe  superior  court,  a  new  trial  bad 
been  granted  conditionally,  and  tbe  cause  was 
assigned  for  trial  for  a  day  certain.  Three 
days  before  the  day  set,  defendant  filed  a  bill 
In  the  United  States  drcult  court,  and  ob- 
tained an  ex  parte  wder  restraining  plaintiff 
from  proceeding.  The  order  was  s^ed  on 
the  day  before  the  day  set  for  tbe  trial,  and 
a  notice  of  tbe  proceeding  was  filed  in  the 
supreme  court.  Tbe  judge  of  the  superior 
court  thereupon  vacated  bis  conditional  order, 
and  reinstated  the  judgment  A  mandamus 
wus  pnyd  for  to  compel  the  judge  of  the 
superior  court  to  vacate  said  (H*der.  which 
was  refused.   Each  of  these  cases  was  dedd- 
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ed  upoD  the  merits.  Here,  two  parttes  am 
claiming  the  rnnd.  and  each  has  planted  Its 
Hult.— one  in  the  Wayne  drcnlt,  and  the  other 
In  the  lonla  drcnit.  A  bill  of  this  ebaracter, 
filed  after  suit  hronght,  necessarily  involves 
a  restraint  npon  existing  salts.  The  company 
aclcnowledges  its  liability  upon  the  policy  t<x 
the  amount  of  the  loss,  but  insists  that  it  can^ 
not  safely  pay  to  eith»  claimant  nnttl  the 
disputed  question  is  adjudicated  in  some  pro- 
ceeding which  shall  bind  both.  It  has  filed 
its  bill  upon  the  equity  aide  of  the  conrt  first 
obtaining  jurisdiction  of.  the  question  sought 
to  be  detmnlned,  and  we  think  properly  so. 
1  High.  InJ.  I  63.  See,  also,  sections  45  and 
46.  The  writ  will  therefore  be  denied.  The 
other  Justices  concurred. 


DENNISON  T.  ALLEN.  Township  Treasurer. 
(Sapreme  Court  of  Miehigao.  July  13,  1895.) 
Clbaxiko  Dk a  1X8— Assessment. 
Where  a  {wtition  was  preseuted  to  the 
town  drain  commiBatoner  to  clean  out  a  drain, 
pursuant  to  Acta  188S,  No.  227,  as  ameuded,  but 
before  the  commissiouer  made  bis  first  order. 
Act  No.  203,  Pub.  Acts  1893.  took  effect,  which 
said  act  was  enacted  withont  a  BBTinc  clause, 
bat  as  amendatory  of  the  act  of  1888,  and  the  pe- 
tition was  BO  framed  as  to  comply  with  both 
acts,  the  drain  commlssioDer  was  not  ousted  of 
jurisdiction  to  complete  the  proceediiMrs  and  as* 
aeas  a  tax  therefor. 

Error  to  clreolt  court,  Monroe  county;  Ed- 
ward D.  KInne,  Judge. 

Action  by  Martin  DenuiBon  against  Ed- 
ward A.  Allen,  as  township  treasurer,  to  re- 
cover money  paid  under  protrat  for  drain 
taxes.  Plaintiff  had  judgment,  and  defend- 
ant brings  error.  Reversed. 

Randall  &  Corbin,  for  appellant  a  A.  Gol- 
den, for  appellee 

LONG,  J.  This  action  Is  brought  to  recov- 
er moneys  paid  under  protest  for  drain  lazes. 
The  plaintiff  had  Judgment  b^w.  A  peU- 
tion  was  presented  to  the  town  drain  commis- 
sioner August  21,  1883,  asking  for  the  clean- 
ing out  of  Bear  Swamp  drain.  In  accordance 
with  the  provisions  of  Act  Mo.  227  of  the 
Public  Acts  of  18B5,  as  amended.  The  com- 
missioner, on  September  13,  1883,  .made  his 
txHet  of  determination,  and  such  further  pro- 
ceedings were  had  that  an  assessment  of 
benefits  was  made  on  a  special  assessment 
roll  September  27, 1803.  The  drain  was  duly 
cleaned  out,  and  no  objection  was  made  by 
the  plaintiff  or  any  other  party  Interested  un- 
til the  work  was  fully  completed. 

The  contention  here  Is  that  the  drain  com- 
missioner was  ousted  of  Jnrlsdtcttcm  by  Act 
No.  203,  Pub.  Acts  1893.  For  this  reason  the 
court  below  directed  the  verdict  In  Cavor  of 
the  plaintiff.  This  act  took  effect  Septem- 
ber 1,  1893.  some  12  days  before  the  com- 
mlss'oner  made  bis  first  order,  though  the  pe- 
tUinu  was  In  his  hands  on  August  21sL  The 
act  of  1886  was  amended  In  1887,  1889,  1891, 


and  1893.  The  act  of  1885  contidned  the  fol- 
lowing: "Saving  all  acts  done  and  righto  ao* 
quired  at  the  time  this  act  takes  effect,  and 
any  proceedings  had  or  begun  may  be  car^ 
ried  forward  therenndw  the  same  as  they 
might  have  been  had  tills  act  not  passed." 
None  of  the  amendatory  acts  contains  a  sav- 
ing clause.  The  act  of  ISSS  provides  tot 
the  Cleaning  oat  of  drains;  and  It  is  conced- 
ed that  the  petition  was  sufficient  for  socb 
purpose  under  that  act  as  amended  by  sec- 
tion 1,  c  8,  Act  No.  187,  Pub.  Acts  1891,  by 
requiring  the  petition  of  five  freeholders  ot 
the  township.  oa»  or  more  of  whom  should  be 
owners  of  land  which  bad  been  originally  as- 
sessed for  collection  of  such  drain.  Sectim 
1,  c  ^  of  that  act  provides:  "Whenever  a 
drain,  or  any  portion  thereof,  needs  cleaning 
out,  deepening,  widmlng  or  extending,  any 
five  freeholders  of  the  township  or  tovnuhlps 
in  which  such  drain  is  situated,  one  <v  more 
of  whun  diall  be  owners  ot  land,  which,  at 
the  time  of  ito  construction,  was  assessed 
thereffv,  may  make  application  In  writing  to 
tbe  commissioner  by  whom  It  was  cwistruct- 
ed,  OT  to  his  successOT  In  office,  setting  forth 
Its  necessity;  and  the  commissioner  shall,  as 
soonae  practicable  thereafter,  go  upon  tbe  line 
thereof,  and  carefully  examine  sDCta  drain, 
and  If,  in  his  judgment,  the  request  of  the 
applicant  should  be  granted,  be  shall  fix  the 
per  cent  of  the  cost  of  cleaning  out  that  the 
owner  of  each  parc^  <«  lot  of  land  shall 
be  assessed  therefor:  •  •  •  jwovlded,  that 
such  assessment  shall  be  made  according  to 
benefits,  and  shall  be  subject  to  appeal  the 
same  as  in  the  first  Instance,  except  that  in 
all  cases  under  this  section  where  drains  are 
only  cleaned  oat,  tbe  cost  thereof  may,  In  the 
discretion  of  the  drain  commissioner,  be  as- 
sessed upon  the  same  per  cent  fixed  tor  the 
construction  thereof:  and  provided  further, 
that  whenever  any  such  drain  needs  widen- 
ing or  extending,  the  same  proceedings  shall 
be  had  throughout  In  every  respect  as  are 
provided  In  this  act  for  the  locating  and  con- 
struction of  a  drain  in  tbe  first  Instance." 
The  only  other  amendment  to  section  1,  c.  8. 
of  the  act  of  1885  by  the  amendatory  act  of 
1891  is  that  providing  that  In  case  of  an  es- 
tablished county  drain  having  Its  ban- 
ning, entire  coarse,  and  terminus  wUhIn  one 
township,  and  all  the  lands  assessed  (or  bene- 
fits, are  in  the  same  township,  the  majority 
of  the  ownera  of  land  assessed  for  construc- 
tion moy  make  application  to  have  the  papers 
and  records  and  proceedings  transferred  by 
the  county  drain  commissioner  to  tbe  town 
drain  cK>mmlBsloner,  and  thereafter  to  be  un- 
der tbe  Jurisdiction  of  the  town  drain  com- 
mlssloner.  Tbe  petition  filed  with  the  drain 
commissioner  was  for  clearing  out  only,  and 
not  for  deepening  or  widening.  The  petition- 
ers, eight  In  number,  set  out  that  they  were 
freeholders  of  tbe  township  in  which  the 
drain  was  located,  **and  that  two  of  their 
number,  to  wit  Benjamin  O.  Austin  and  New- 
ton Squires,  are  the  ownera  of  lands,  which. 
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at  the  time  of  tbe  conitrnctloo,  were  anoeed 
tberefor." 

Tin  tlUe  of  Act  No.  208,  Pnb.  Acts  1883,  Is 
"An  act  to  am«d  section  two  of  chapter  one, 
sectlona  aeren,  eight  and  fonrteen  of  cbajy- 
tee  three,  sectim  six  of  chapter  six,  section 
cae  of  diapter  eight,  and  to  add  a  new  sec- 
tion to  chmrter  six  to  stand  as  section  sixteen 
of  act  nnmba  two  hundred  and  twenty-seren 
of  tbe  PnbUc  Acts  of  1AS5,  entitled,  'An  act 
to  prvride  for  tbe  cmatructlon  and  mainte- 
nance of  drains,  and  the  aBseBsmoit  and  col- 
lection of  taxes  Uiowfor.  and  to  rQ>eal  ail 
other  laws  rdative  thereto,'  approved  Jnne 
20,  188S,  as  amended  the  sero-al  acts 
amendatory  thereof."  The  changes  made  fn 
section  1  of  chaptw  8  are  tbe  only  ones  which 
need  be  noticed,  as  that  section  gives  the 
Jurisdiction  to  the  town  drain  commlsslmer 
to  clean  ont  any  drain  within  the  township, 
upon  proper  appllcatkm  made  to  him.  It  pro- 
vides: **Whflnerer  a  drain  or  any  portion 
thereof  needs  cleaning  out,  straightening, 
deepening,  widening  w  »tendlng,  any  five 
freelurtden  of  tike  township  or  townships  In 
whicli  sndi  drain  Is  situated,  one  or  more  of 
whovn  shall  be  owners  of  land  liable  to  an  as- 
Mssment  toe  benefits  In  the  cleaning  out, 
deepening,  widening,  stralght^ilng  or  extend- 
mg,  as  the  case  may  be,  may  make  applica- 
tion In  writing  to  the  commissioner  by  whom 
It  was  eonstracted,  or  to  his  successor  In 
i^ice,  setting  forth  Its  neoessl^,  and  Oie  com- 
mlndoner  shall  as  soon  as  practlcaUe  there- 
after go  upon  the  line  thereof,  and  carefully 
examine  such  drain,  and  If  In  his  judgment 
the  request  of  tbe  appllcanto  should  be  grant- 
ed he  sliall  fix  the  per  cwt  of  tbe  cost  of 
cleaning  ont  that  tbe  owner  of  snch  parcel 
or  lot  of  land  shall  be  assessed  thwefor; 
*  *  *  and  provided  further,  that  sncb  as- 
sessment shall  be  made  accor^ng  to  baieflta, 
and  shall  be  subject  to  appeal  the  same  as  In 
the  Oat  InstSnce.  exc^  that  In  all  casM  un- 
der tbis  sectkoi  wbwe  the  drains  are  only 
leaned  out  tbe  cost  tttereof  may,  in  the  dte- 
cretloa  ct  the  drain  cmnmtesloner,  be  assesa- 
cd  upon  the  same  pet  cent  fixed  for  the  con- 
stnictiw  thereto**  This  section  also  c<m- 
talns  a  like  provision  as  the  one  of  18dl  In 
r^erence  to  the  transfer  of  papers  fnwa  the 
county  dtaln  commladoner  to  tbe  town  drain 
commlssloniv,  only  It  is  a  little  more  specific 
as  to  tbe  transfer  of  the  records,  and  also 
provides  for  the  transfer  of  funds.  This  sec- 
tion also«  as  does  the  act  of  1891,  provides 
that  in  case  of  de^»eDlng,  widening,  etc.,  any 
drain,  the  same  proceedings  shall  be  had  as 
In  tbe  location  of  the  drain  originally;  also, 
that  drains  may  be  cleaned  out,  widened,  etc., 
under  one  petttlcm.  The  section  also  makes 
smne  other  dianges  which  are  unimportant 
to  the  present  controveri^. 

The  petition  In  the  present  case  wonid  have 
been  sufficient  for  deanlng  out  If  it  had  been 
presented  under  section  1  of  chapter  8  of  the 
dram  law  of  1803.  It  shows  that  It  Is  for 
deaning  out  merely;  that  It  Is  signed  by  at 


least  Ave  freebtridets  of  tbe  towndilp  In 
which  the  drahi  Is  located;  and  that  one  or 
more  of  them  are  tbe  owners  of  land  liable 
for  assessment  tee  benefits  In  the  cleaning 
ont  of  the  drain.  It  Is  evident  then  that  no 
maJ:«Ial  changes  were  made  by  the  act  of 
1883,  except  as  to  the  r^t  of  appeal,  wblcb 
is  provided  for  from  an  order  In  cleaning  out 
The  act,  as  seen  by  Its  tttle.  Is  only  an  amend- 
atory one,  and  does  not  provide  for  tbe  re- 
peal of  a  single  section  of  tiie  formor  acts. 
The  act  of  1885  Is  the  original  act,  and  tbe 
amendments  of  the  different  years  coily  make 
changes  la  certain  of  its  sections.  The  pro- 
ceefUngB  for  the  Isylng  ont  of  drains  <»■  In  the 
cleaning  out  deepening,  or  widening  are  all 
under  tbe  act  of  1885  as  amended  by  these 
various  acts.  A  petition  for- cleaning  out  Is 
und«r  the  act  of.1886,  as  amended  by  tlie  acto 
of  1881  and  1883,  and,  of  course,  must  con- 
form to  Ibe  (diaives  nude  by  these  ambula- 
tory acts.  It  evidently  was  not  the  intent  of 
the  legislature  to  fflstorb  any  proceeding  al- 
ready commenced;  but  even  if  the  act  could 
be  so  construed,  it  does  not  disturb  this  pro- 
ceeding, as  the  i)etition  was  suffldent  to  con- 
fer jmlsdiction  rmSer  the  act  and  the  order 
made  for  cleaning  ont  and  of  assessments 
conf(»ms  to  all  tbe  prorlslfHis  ot  both  acts. 
The  act  of  18SC  and  all  the  amendments  made 
to  It  since  that  time  are  to  Ik  read  as  one  act 
It  Is  the  act  of  ISSS,  as  ammded.  Conrad  t. 
Nail,  24  Mich.  274.  It  is  held  that  a  repeal- 
ing statute,  containing  no  saving  clause, 
vrblcb  substantially  re-enacts  the  law  repeal- 
ed, does  not  affect  a  pending  suit  brou^t  un- 
der the  original  act  Moore  v.  Township,  75 
Mich.  832,  42  N.  W.  844.  But  the  statute  of 
1893  was  not  a  repealing  statute,  and  was 
merely  amendatory,  and  re-enacted  the  other 
parts  not  changed.  It  did  not  have  the  effect 
to  oust  the  commissioner  of  jnrisdlction.  His 
duties  under  the  petition  were  the  same  as 
under  the  original  act  His  Jurisdiction  was 
complete,  and  the  court  below  was  In  error  In 
holding  otherwise.  The  Judgment  below 
must  be  reversed,  and  a  Judgment  entered 
here  In  t&vor  of  the  defendant  for  costs  of  all 
tbe  courts.  The  other  Justices  concurred. 


CRAWFORD  V.  SCHNEIDER  et  al 
(Saprema  Court  ot  UicUgan.   Jtdy  8;  1880.) 
BciT  voK  SpEoirio  Fervokkancb— Cbahaotbk  at 

RlLISr  OlVBX— COITTHACT  TO  ERSCT  BOIUHKO. 

Plaintiff,  the  owner  of  a  land  contract 
agreed  with  a  bnilder  that  the  latter  should  erect 
a  house,  take  tbe  land  as  security  for  paymeDt 
for  the  housp,  par  off  what  remained  due  on  the 
origiaal  purchase  price,  and  reconvey  after  these 
amounts  were  repaid  by  complaiDant  The  lat- 
ter contract  was  afterwards  assigned  to  defend- 
ant, who  mortgaged  the  premises  and  erected  a 
bDlldlng  not  in  aubstantial  compliance  with  the 
contract  In  a  suit  for  specific  performance, 
the  court  decreed  that  defendant  remove  the 
house  and  rt>convey  to  plaintiff,  after  receiving 
the  sums  he  had  paid  for  taxes  and  on  the  pur- 
chase price,  or  that  he  accept  compIainant^s  of^ 
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fer  of  the  house  sni)  a  portion  of  tbe  lot,  and  re- 
convey  to  her  the  remaining  portion  free  from  in- 
cambninres.  Held,  that  the  positire  require- 
ment that  defendant  remove  toe  building  was 
Inserted  for  his  benefit,  and  might  be  waWed, 
hot  that  the  decree  was  otherwise  proper. 

Appeal  from  circuit  court.  Wayne  county, 
in  chancery:  George  S.  Hoamer,  Judge. 

BlU  by  Sarah  Crawford  against  Emanuel 
Schneider  and  others  for  specific  perform- 
ance. From  a  decree  for  complainant)  de- 
fradanta  appeaL  Affinned. 

"hSaoret  ft  Gott,  for  appellant  Bmanuel 
Schneider.  Lemuel  H.  FoBter,  for  appellee. 

MONTGOMERY.  J.  Tb«  complainant  was 
the  ovmer  of  a  land  contract  made  by  one 
James  8.  Qoodrlch,  corerlng  a  lot  situated  at 
the  southeast  comer  ot  Seventfa  and  Irrlng 
atreeta,  in  Delxolt.  After  Ijie  purchase,  she 
made  Improrements  upon  the  lot  and  a  dw^- 
lug  house  standing  in  the  rear  of  the  lot 
facing  on  Irrlng  street,  so  that  the  lot  and 
ImproToments  worth  |2,G00  to  VS,000; 
and  there  remained  unpaid  on  the  purchase 
price  1781.  On  the  12th  of  November.  1892, 
she  entond  into  A  contract  with  GecMve  W. 
Myers  of  Detroit  an  architect  and  builder, 
whereby  he  agreed  to  erect  on  the  front  por- 
tion of  the  lot  fronting  Seventh  street  a 
double  ftame  honse,  built  according  to  cer- 
tain plana  and  speclflcatloas,  for  the  snm  of 
|3,S5(^  beginning  at  a  time  when  it  was  ex- 
pected the  bouse  would  be  flnlshed.  It  was 
screed  that  Myers  should  pay  off  tbe  $784, 
and  take  a  deed  from  Goodrich  of  the  prem- 
ises, and  give  complainant  a  contract  for  the 
conr^ance  of  the  same  to  her  upon  payment 
of  the  contract  price  for  the  house  and  the 
amount  paid  on  the  contract  On  tbe  15th 
of  November.  1892,  she  entered  Into  a  con- 
tract with  Myers  w;hereby  he  agreed,  for  a 
consideration  of  |4,628t  which  was  the  con- 
tract price  of  the  house,  and  the  balance  due 
cm  the  Goodrich  contract,  to  be  paid  in 
monthly  inatallments,  according  to  the  tains 
of  tbe  contract  to  convey,  tbe.  premises  to 
her.  The  contract  contained  the  cbuse  au- 
thorizing Myws  to  mortgage  tbe  premises. 
Myers  did  not  build  the  house,  but  assigned 
the  contract  to  d^endant  Emanuel  Schn<dd- 
er,  the  appellant  uul  on  December  21,  1882, 
the  premises  wore  conveyed  to  Schndder, 
who,  in  turn,  mortgaged  them  for  12,600, 
Schneider  undertaking  tbe  iierformance  of 
the  contract  for  the  building  of  the  boose 
made  between  complainant  and  Myers. 
There  Is  no  pntense  that  the  bouse  which 
was  constructed  corresponded  la  all  respects 
to  the  bouse  provided  f <«>  in  tbe  spedflca- 
tlons  and  contract  between  complainant  and 
MyenL  On  the  contrary,  the  circuit  Judge 
found  that  the  departures  tnm  tbe  contract 
were  so  great  both  in  quality  and  size  of  the 
tlmbnrs,  materiala  used,  and  In  the  quality 
of  the  workmanship,  that  the  house  cannot 
be  made  to  comply  with  the  specifications 
without  the  practical  destruction  of  thebulld- 
ing.   This  finding  Is  amply  aupported  by  the 


testimony.  The  Joists  throughout  the  honse 
are  two  inches  narrower  than  specified.  Tbe 
rafters  are  two  by  four  Instead  of  two  by 
six.  Tbe  roof,  flues,  chimney,  atttc,  parti- 
tions, and  floors  are  not  as  specified.  Tbe 
siding,  instead  of  being  laid  3%  Inches  to  the 
weather,  is  laid  4^.  It  Is  very  clear  that.  If 
the  defendant  Schneider  was  suing  to  recov- 
er upon  this  contract  he  would  not  be  able 
to  maintain  his  action.  That  question  is  de- 
termined in  Martns  v.  Houck,  S9  Mich.  431. 
Nor  do  we  think  that  a  court  of  equity  could 
compel  the  complainant  to  accept  a  house 
which  she  has  not  contracted  for.  It  la  al- 
leged that  the  decree  which  the  court  en- 
tered Is  not  Justified  by  the  pleadings.  The 
blU  set  out  all  the  facts,  and  asked  the  court 
to  undertake  specific  p^ormanee  of  the  con- 
tract It  also  contained  a  prayer  for  gen- 
«)ral  relief.  Tbe  decree  of  the  court  provid- 
ed that  d^endant  Scbneldw  should  cause 
tbe  mortgage  to  be  canceled  and  discharged 
of  record;  that  he  should  remove  the  bouse 
from  the  premises,  and  reetore  the  premises 
to  their  former  condition,  within  60  days 
from  tbe  date  of  the  decree;  tbat  an  account- 
ing should  be  taken  of  the  unpaid  balance  of 
tbe  purchase  price  of  the  premises,  and  of 
all  sums  expended  fw  taxes,  paving  sBsess- 
ments,  etc.;  and  that  complainant  should  pay 
to  Schneider  this  sum.  upon  bis  executing' 
to  her  a  deed  of  the  premises.  It  also  gave 
an  option  to  def^dant  to  retain  the  prem- 
ises upCHi  which  the  house  la  located,  which 
will  be  h««InaftN>  referred  to.  It  Is  con- 
tended tbat  there  Is  no  basis  for  that  part  of 
the  decree  requiring  the  remorai  of  the 
bouse.  The  situation  of  the  parties  to  tbis 
case  is  peculiar.  If  the  oomplalnant  had  had 
no  previoua  title  or  ownership  In  the  prop- 
erty. It  might  be  that  when  It  Is  ascertained 
that  the  contract  as  contemplated  cannot  be 
specifically  performed,  the  c^unndatnant  mtetat 
be  left  to  her  ranedy  at  law  to  recow  dam- 
ages. But  in  this  case  It  was  not  Intended 
to  vest  title  In  either  Myera  or  Schnrider. 
except  as  trustees,  and  (or  the  purpose  of  se- 
curing payment  by  oomi^alnant  <tf  the  pni^ 
chase  price  of  the  lot  and  tbe  agreed  price 
of  the  building,  when  completed  according  to 
tbe  spedflcatlons.  It  now  tnuisplrea  tbat 
tbe  contract  Is  not  posslUe  ftf  pefformancft 
specifically,  unless  the  court  should  go  into 
the  buUdlng  busbiess,  ani  the  defendant 
manifests  no  purpose  of  performing  the  con- 
tract aecwdlng  to  Its  terms.  We  think  tbe 
court  can.  and  should,  protect  the  righto  of 
the  eompiftlnant  by  a  decree  that  hw  inter- 
est in  the  i^iqierty  should  not  be  diverted  or 
clouded  by  defendanfa  unwarranted  claims; 
and  we  think,  aa  the  biU  seto  out  all  the 
tacts,  it  la  broad  enough  to  admit  of  grant- 
ing the  relief  In  this  case.  It  Is  perhaps 
true  that  the  court  should  not  have  imposed 
the  positive  requlranat  that  the  defendant 
ronove  the  building  from  the  pramlsea.  This 
iwovlsion  was  undoubtedly  Inserted  tar  the 
benefit  of  the  defendant   He  nmj  wait*  It, 
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if  he  choose,  and  the  building  may  contdnne. 
as  it  is,  a  part  of  the  realty;  and  the  de- 
cree will  be  so  framed  in  this  coart. 

Complainant  offered  below,  ami  atlll  con- 
tinues tlie  offer,  to  accept  a  conveyance  of 
the  rear  end  of  the  lot,  with  her  house  up- 
on it,  and  pfflTdlt  defendant  to  retain  title  to 
the  front  portion,  in  payment  of  the  amount 
remaining  uDi>ald  upon  the  original  purchase 
price;  and  a  proTlsion  was  Inserted  in  the 
decree  glTlng  to  defendant  the  option  to  ac- 
cept such  proposition  within  30  days  from 
the  date  of  the  decree.  The  decree  lu  this 
court  will  continue  the  same  option.  The 
cause  will  be  remanded  to  the  court  below 
(or  further  proceedings  under  the  decree,  if 
the  same  shall  become  neceaBary.  Oomplaln- 
ant  will  recover  costs. 

McGRATH.  C.  3.,  did  not  sit.  The  other 
jnsUces  concurred. 


WHITE  V.  PEABODT. 
OSupreme  Court  of  Mlcbisan.    July  2.  1895.) 
lUcooainoiT  or  Bodndakirs— Nsv  Trial— Nbw- 

LT  DiXCOTBKSD  BTIDHirCB. 

1.  Where  parties  by  matnal  agreement  fix 
a  boundary  line,  and  thereafter  acquiesce  in  the 
line  so  established,  such  Une  will  be  considered 
the  true  line,  though  the  period  of  acquiescence 
be  less  than  that  fixed  by  statute  for  gaining 
title  by  adverse  possession. 

2.  The  denial  of  a  motion  for  a  new  trial  on 
the  ground  of  newly-discovered  evidence  which 
appears  to  be  principally  cumulative  is  no  ground 
for  rerersal. 

Error  to  circuit  court,  Monroe  county;  Ed- 
ward D.  Einne,  Judge. 

Trespass  quare  clausum  by.  Horace  White 
against  Lncien  V.  Peabody.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
flrmed' 

Randall  &  Corbln  and  E.  E.  Gllday,  for  ap- 
pellant. Elam  Willard  and  C  A.  Golden, 
for  appellee. 

McGKATU,  O.  J.  Plaintiff  brought  tres- 
pass in  justice  court,  describing  his  close  as 
**I»t  No.  10,  and  the  adjoining  portion  of  lot 
12,  occupied  and  owned  by  said  plaintiff,  in 
the  Pusey  plat  In  said  village,  and  being  the 
lot  aud  land  occupied  as  a  homestead  by 
said  plaintiff."  Defendant  gave  notice : 
**That  tbe  title  to  lands  will  come  In  ques- 
tion, and  that  before  the  committing  of  tbe 
said  supposed  acts  complained  of  In  the 
plaintllTs  declaration  the  village  of  Dundee 
had  purchased  a  strip  of  land  on  lot  12  for  a 
highway,  and  that  whatever  of  the  acts  of 
tbe  defendant  complained  of  by  tbe  plain- 
tiff were  committed  under  and  by  tbe  au- 
thority of  said  Tillage."  Upon  the  trial  In 
tbe  circuit  court,  plaintiff  disclaimed  all 
interest  In  lot  12.  The  plat  was  recorded  In 
18U9.  A  section  of  said  plat,  excepting  tbe 
dotted  lines  and  the  words  "Proposed 
Street."  and  omitting  flgDiea  denoting  die- 
lancee.  Is  as  follows: 


The  land  In  question  Is  the  northerly  por- 
tion of  the  proposed  street.  The  dotted  lines 
in  lots  5.  6.  S,  and  10  represent  the  lines 
of  actual  occupancy  of  lots  5,  6.  and  8. 
Pusey  conveyed  lot  8  to  one  Snyder  In  1870, 
and  within  a  year  or  two  afterwards,  con- 
veyed lot  10  to  one  Collins.  Snyder  testified 
that  he  bought  lot  8  22  years  ago;  that 
Pusey  at  that  time  showed  stakes  on  the 
north  and  south  lines  of  his  lot:  that  he 
then  planted  cherry  trees  upon  the  lines  In- 
dicated by  the  stakes;  that  tbe  lines  so  in- 
dicated are  tbe  dotted  lines  upon  tbe  plat, 
and  that  he  occupied  the  lot  between  those 
lines  for  four  years.  Plaintiff  offered  other 
testimony  tending  to  show  that  CoUins,  who 
then  owned  tbe  land,  some  21  or  22  years 
ago  built  a  board  fence  on  the  line  contended 
for  by  plaintiff  herein;  that  the  said  fence 
was  built  with  reference  to  a  survey  made 
at  that  time  by  one  Bartlett.  and  on  a  line 
with  stakes  then  standing;  that  the  fence 
was  maintained  for  10  or  12  years;  that  the 
posts  of  said  fence  marked  said  line  when 
plaintiff  purchased,  in  1885;  that  the  west 
post. of  said  fence  is  still  standing;  that 
soon  after  said  fence  was  built,  a  row  of 
cherry  trees  was  planted  on  a  line  about 
three  feet  north  of  said  fence;  that  some  of 
said  trees  were  standing  at  the  date  of  the 
trespass;  and  that  lot  10  had  been  contluu- 
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0UBI7  occupied  to  the  Une  of  said  fence  Moce 
eaid  fence  was  built.  It  further  appeared 
that  TecumaA  street  was  an  old  highway, 
orlgliutUy  four  rode  in  width;  that  the  fence 
Almg  the  northerly  line  of  the  land  here 
platted  had  encroached  upon  said  highway; 
■And,  when  this  phtt  was  made,  stood  upon 
the  line  Indicated  by  the  dotted  line;  and  a 
stone  stake,  referred  to  In  said  plat,  stood  in 
said  Une  at  the  west  line  of  South  street 
Defendant  insists  that  the  plat  must  con- 
trol the  dracrlptlcm  given  in  the  declara- 
tion; that  what  plalntiflTs  evidence  tends 
to  show  is  that  he  has  by  adverse  possession 
acquired  title  to  a  portion  of  lot  12,  and  un- 
der fala  declaration  and  disclaimer  he  cannot 
recover.  In  view  of  the  rule  in  Twogood  t. 
Hoyt,  42  Mich.  609,  613,  4  N.  W.  445.  It 
'Cleaily  appears,  however,  that  the  north  liae 
of  the  plat  was  not  the  tM  fence  Un*  In 
Tecumseh  street,  but  the  actual  southern 
boundary  of  the  highway;  that  the  removal 
of  that  fence  was  contemplated;  and  It  Is 
«vident  that  the  measurements  made  by 
Bartiett  wwe  from  the  north  Une  of  the 
-plat  The  lots  wm  sold  from  north  to 
south.  Pus^i  as  lots  8  and  10  were  sold, 
-assisted  in  locating  the  boundaries.  He,  as 
'each  was  located,  owned  the  lots  south  of 
the  boundaries  so  fixed.  The  qnestlMi  In 
the  present  case  Is,  what  Is  the  southern 
boundary  of  lot  No.  10?  and  that  Is  to  be  de- 
termined from  actual  establlshmoit  of  that 
line  upon  the  ground  agreed  npm  by  ad- 
Jacoit  proprietors,  and  long  acquiesced  there- 
in, rather  than  from  a  recent  survey,  de- 
pendmt  upon  a  different  construction  of  the 
-plat.  In  Twogood  v.  Hoyt,  aupn,  the  court 
-«ay:  "The  evldmce  upon  this  point  would, 
howevert  be  admissible  as  tending  to  show 
the  location  of  the  lands  described  In  the 
<leclaratlon."  In  Diehl  v.  Zanger.  89  Mich. 
-601,  It  was  held  that  a  resnrvey,  made  after 
the  monuments  ot  the  original  survey  have 
disappeared.  Is  fbr  the  purpose  of  determin- 
ing where  they  were,  and  not  where  they 
-otight  to  have  been;  that  a  long-established 
fence  is  better  evidence  of  actual  boundaries 
settled  by  practical  location  than  any  survey 
made  after  disappearance  of  original  monu- 
ments; and  that  long  practical  acquiescence 
In  a  boundary  between  the  parties  concerned 
may  constitute  such  an  agreement  on  It  as 
io  be  conclusive,  even  If  It  had  been  errone- 
ously located.  In  Flynn  v.  Olenny,  51 
Mich.  680.  17  N.  W.  65.  It  was  held  that 
resnvvoys  cannot  be  allowed  to  unsettle  the 
lines  of  town  lots  after  the  lot  owners  have 
•established  such  lines  In  accordance  with 
stakes  found  planted,  and  in  reliance  on 
which  Ihcy  have  purchased.  The  rule  Is 
well  settled  In  this  state  that  when  parties 
by  mutual  afn*eement.  and  for  that  express 
purpose,  meet  and  fix  a  boundary  line,  and 
iherenfter  acquiesce  In  the  line  so  estab- 
IlKhed.  such  line  wIU  be  considered  the  true 
line,  although  tbe  period  of  acquiescence  fiill 
«hort  of  the  time  fixed  by  tbe  statute  of 


limitations  for  gaining  title  by  advme  pos- 
session. Smith  V.  Hamilton,  20  Hlch.  4S3; 
Joyce  V.  Williams,  26  Mich.  SS3;  Stewart  v. 
Carleton,  81  Uich.  270;  Bums  t.  Bfartln.  45 
Mich.  22,  7  N.  W.  219;  Jones  T.  Fttahby,  67 
Hlch.  469,  85  N.  W.  152;  Wllmarth  t.  Wood- 
cock, 66  Mich.  331,  3S  N.  W.  400. 

A  number  of  assignments  of  error  are  pred- 
icated upon  the  theory  that  there  was  no 
testimony  tending  to  show  that  Bartiett  ever 
made  a  survey  with  r^emaoo  to  determin- 
ing tbe  location  of  lot  10,  or  that  Oolltais 
ever  built  a  fence  on  the  line  of  such  survey. 
The  witness  I<a  Louge  tesUfled  that  some  21 
or  22  years  ago  Collins  built  a  fence  on  the 
south  side  of  lot  10,  and  that  the  fence  was 
built  with  reference  to  Bartletfs  survey, 
made  at  that  time^  and  In  line  with  stakes 
set.  The  competency  of  the  witness  does 
not  seem  to  have  been  questlcmed.  Another 
witness  testified  to  the  exlatoice  of  stakes 
on  the  north  Une  of  lot  10. 

Defendant  moved  fOr  a  new  trial  on  the 
ground  of  newly-discovered  evidence.  The 
court  denied  the  motion,  and  It  Is  claimed 
that  therein  the  court  abused  the  discretion. 
The  testimony  suggested  by  tbe  affidavits  ir 
prindpaUy  cumulative.  It  was  not  claimed 
that  Collins  procured  the  Bartiett  aurvey; 
<m  the  contrary,  the  testimony  tended  to 
e^w  the  survey  had  been  made  befwe 
Snyder  bought.  ColUns  says  in  his  affida- 
vit that  m  building  the  fence  he  was  guided 
by  stakes  that  he  found  standing.  Tbe  testi- 
mony suggested  Is  that  of  former  owners  of 
lot  la  We  discover  no  abuse  of  discretion 
In  the  denial  of  the  motl<Hi.  The  Judgment 
Is  affirmed.  The  other  Justlcss  concurred. 


BOABD  OF  SUPRS  OF  WAYNE  COUNTY 
V.  JUDGES  OF  WATNB  OIB- 
CUIT  COURT. 
(Supreme  Court  of  Michigan.    July  2,  189S.) 

CocHTT  Boards— HsBTiKOS—NoTiaES—PBOOT  or 
SsBvioB— Blbotioss— CoRstrpnoir. 

1.  Where  a  statate  provides  for  calling  a 
meetinR  of  countv  sopemsorB  b7  giving  a  writ- 
ten notice  to  each  of  them,  it  will  be  presumed 
thnt  tholr  meeting  was  legally  called,  and  one 
attacking  Us  vaUdily  mnst  prove  that  the  no- 
tice* were  not  given. 

2.  Proof  of  Aervice  of  such  notice  need  not 
be  filed  with  the  board  or  recorded  on  the  record 
of  its  proceedings  in  the  absence  of  a  stetntory 
provision. 

3.  Ad  election  determining  that  a  county 
buUdiug  shall  be  built  is  not  tnTalid  on  the 
ground  of  corruption  because  workmen  were 
urged  to  vote  for  it  on  the  ground  that  It  would 
furnish  them  emi^ymoit. 

Application  by  the  board  of  snpervlsom  of 
the  county  of  Wayne  for  mandamus  to  the 
judges  of  the  dreult  court  for  tbe  county  of 
Wayne. 

Some  time  during  the  latter  part  of  the 
year  1S04  the  supervisors  of  Wayne  county 
took  proceedings  for  the  purchase  of  a  site 
for,  and  the  erection  of,  a  comthouse  and 
other  bulldlnga.   Tbe  question  of  bonding 


Digitized  by 


Google 


MIcb.)     BOARD  OF  SUFBS  e.  JUDGES 


OF  WAYNE  CIRCUIT  COURT.  43 


■the  county  tor  V1M,000  for  that  purpose 
WAS  submitted  to  the  riectors,  and  carried  hj 
a  vote  of  13308  to  8,442.  That  action  was 
restrained  by  the  court  at  the  Instance  ct  the 
attwney  general  by  decree  dated  Decembw 
■31,  18M,  for  reasons  unnecessary  to  mention. 
An  act  was  passed  by  the  presoit  l^isla- 
Cure,  and  approred  February  20th  last,  an- 
dwrizlng  tbe  superrlaors  of  that  conn^  to 
hold  a  spedal  meeHng  In  February  or  March, 
1886,  to  conglder  and  determine  the  neces- 
sity of  purchasing  a  site  for  a  bulldhig  Cor 
a  courthouse  and  ooonty  offices,  for  a  jail 
and  sheriffs  residence,  and  tor  oOier  need* 
fal  purposes  for  said  county;  and  to  pro- 
vide for  submitting  tbe  qnortion  to  the  elect- 
ors of  raising  by  loan  upon  the  bonds  of 
said  county  such  sums  as  they  might  deem 
uecuBsary  therefor!  Section  2  of  the  act 
(OOTlded  that  aucb  special  meeting  should 
be  held  upon  a  retiuest  thwefor  In  writing, 
signed  by  at  least  one>thlrd  of  the  supervi- 
sors of  the  county,  and  specifying  the  time 
and  place  of  such  meeting.  Upon  receiving 
such  request,  the  county  clerk  was  required 
to  give  Immedbite  notice  of  such  meeting  In 
wrltlng^  "to  each  at  the  supervisors  pnsonal- 
ly,  or  by  leaving  the  same  at  tbe  place  of 
residence  ot  such  supervisor,  or  by  deposit- 
lag  tbe  same  in  tbe  malls,  postage  iwepald, 
addressed  to  such  supervisor  at  his  place  of 
residence,  at  least  six  days  before  the  time 
■of  such  meetbig."  Tbe  requisite  number  <^ 
snpervfsors-^S— signed  and  presented  the 
call  to  the  county  clofc  pursuant  to  this  law 
for  a  qieclal  meettaig  to  be  held  Uarch  4tb. 
The  clwk  Immediately  gi^  notice,  and  serv- 
ed it  aa  ha«lnafter  stated.  The  board  met 
at  the  time  spedfled,  41  of  the  6i  supervlsws 
being  present  Tbo  jfropa  resolution  was 
passed  determining  the  necessity,  and  sub- 
mitting the  question  ot  bonding  the  county 
for  $1,500,000  to  purchase  a  site  and  erect 
bulldlnga  The  election  was  h^d,  and  the 
proposition  adopted  by  a  large  majority. 
After  the  decUon  more  than  one-third  of  tbe 
supervisors  signed  and  presented  to  the  coun- 
ty clerk  a  request  for  a  special  meeting  to 
be  held  May  1st.  Notices  were  given  by  the 
clerk  in  the  manner  hereinafter  set  forth. 
Posters  without  any  signature,  printed  In 
three  Cerent  languages,— English,  Polish, 
and  Oerman,— were  placarded  In  various  pla- 
ces In  the  city  of  Detroit,  reading  as  follows: 
"Attention,  voters!  Don't  forget  to  vote  yes 
for  a  new  county  building.  It  will  distribute 
f 1.000,000  among  the  woriclng  men  of  De- 
troit, and  give  empl<^ment  to  a  great  many 
men."  At  the  secraid  special  meeting  the 
board  passed  tbe  necessary  resolutions  pre- 
paratory to  the  purchase  of  a  site  and  the 
issue  of  bonds.  At  this  point  tbe  attorney 
gfmeral,  npon  the  rtiation  of  certain  citizens 
of  Detroit,  filed  a  bill  In  chancery  to  restrain 
this  action  of  the  board,  and  prevent  the  pur- 
chase ot  fiM  site  or  the  Issue  of  the  bonds. 
'Hie  respondents  Issued  a  restraining  order 
until  tbe  final  hearing  of  the  case,  whereup* 


OB  tbe  r^ton  filed  in  this  court  their  ped- 
tton  fbr  a  writ  of  mandamus  to  compel  the 
vacation  of  that  order,  insisting  tbat  It  Is  an 
abuse  of  discretion,  and  tbat  the  bill  made 
no  case  for  the  intofo^nce  of  a  court  ot 
equity. 

F.  A.  Baker,  for  relator.  Eraser  &  Gates, 
for  respcmdents. 

GRANT,  J.  (after  atating  tiie  facts).  Two 
objections  are  rnlsed  gainst  the  proceeding: 
(1)  That  there  was  no  legal  evldoice  before 
the  board  of  supervlaors  at  either  of  their 
meetings,  on  March  4th  or  Hay  1st  of  the 
•orvtee  npon  each  snporvlsor  vt  the  notice  ci 
the  meeting,  and  that,  wlthoat  such  evidence 
hefwe  th«n,  it  had  no  jurisdiction  to  pro- 
ceed. &)  TbAt  the  electlou  In  favw  ot  said 
loan  was  obtained  and  procured  tbrou^  and 
by  msans  ot  the  cMTupt  offers  at  Indnce- 
mwts  to  laboring  mea  through  the  posters. 

1.  Kt  Is  conceded  that  the  notices  were  In 
pn^er  form.  The  regularity  ot  tbe  proceed- 
ings Is  not  attacked,  ezcefit  tbe  pnxtf  of  serv- 
ice of  the  notlcew  Proof  oi  service  of  noUce 
of  both  meetings  vras  made.— npon  some  by 
mall,  uid  upon  some  by  serving  personally. 
It  la  unnecessary  to  determtaie  the  question 
whether  this  proof  was  sufBdoit  In  re- 
sponse to  12ie  first  call,  41  out  of  the  B4  supei^ 
Tlsors  were  meaent  at  the  meeting.  In  re- 
sponse to  tbe  second  call,  48  out  at  the  S4 
were  present,  and  one  of  the  absentees  was 
In  Eiffope.  It  waa  not  alleged  In  tbe  bill, 
nor  was  it  claimed  npon  tbe  ar^ment,  tbat 
the  supervisors  were  not  actually  served. 
The  statute  does  not  require  proof  ot  the 
seffvlce  to  be  filed  with  the  board,  or  to  be 
recorded  upon  the  record  of  ito  proceedlnga. 
The  presumption  Is  that  suidi  meetings  ate 
l^aUy  called,  and  It  Is  Incumbent  upon  him 
who  atteeka  the  validity  ctf  tbe  meeting  to 
show  tbat  tbe  notices  were  not  In  tact  saved. 
State  T.  Board  ot  Com*rB,  104  Ind.  123,  8 
N.  H.  811;  Stockton  r.  Powell.  29  Fla.  68, 
10  South.  688:  Brigins  v.  Chandler,  00  Miss. 
862;  Corbutn  v.  Crittenden,  62  Miss.  125; 
Rnthet^brd  v.  Bamllton,  97  Mo.  543,  11  8. 
W.  249;  Tbber  v.  Fwguson  and.  Sup.)  0  N. 
B.  723;  Stete  v.  City  Council  of  Elisabeth, 
80  N.  J.  Law,  866. 

2.  It  remains  to  consider  the  question  of 
corruption  of  the  voters.  We  should  not  feel 
Inclined  to  give  this  sortona  consldaation  were 
It  not  for  tbe  eminent  counsel  who  have  made 
the  char^,  and  who,  we  must  araume,  have 
argued  It  In  good  folth.  It  la  alleged  la  the 
bin  of  complaint  "that  the  public  sentiment 
in  the  city  of  Detn^t,  and  throughout  the 
county  of  Wayne,  and  the  wishes  and  desires 
of  tbe  taxpayers  thereof,  are  by  a  very  great 
majority  opposed  to  the  purchase  of  any  site 
for  any  county  building,  or  the  erection  by 
said  county  of  any  building  for  a  court- 
house and  county  ottlces."  This  allegation 
seems  somewhat  strange  fn  view  of  tbe  fact 
that  the  electees  have  twice  within  six  months 
declared  by  very  huge  majoritlea  In  tavor 
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thereof.  There  Is  notUng  to  sbow  bow  many 
of  the  electors  were  tazpayen  and  how 
many  were  nontazpayera.  The  wlihe>  and 
desires  of  the  nontaxpaym  are  Just  as  valid 
Id  the  eye  of  the  law  as  those  of  the  taxpay- 
ers. It  may  be  onjust  and  unwise  to  permtt 
noutajcpayers  to  determine  how  much  and  for 
what  the  property  owners  of  a  municipality 
may  be  taxed.  The  people,  however,  hare  by 
statute  law  settled  that  matter,  and  It  Is  no 
concern  of  the  courts  whether  the  sentiment 
of  the  taxpayers  Is  for  or  against  It.  It  is  the 
majority  of  the  electors  who,  under  the  stat- 
ute, are  entitled  to  decide  the  question.  Elec- 
tors have  not  yet  risen  to  that  high  state  of 
morals  that  they  will  consider  the  public  good 
and  public  necessity  alone.  In  all  elections 
electors  are  appealed  to,  botli  on  the  hustings 
and  in  the  press,  to  vote  for  measures  which 
will  conduce  to  th^r  own  private  Interest 
The  labors  desiring  work  had  the  same  right 
to  vote  for  this  prcq;>osltion  because  he  thought 
or  was  told  that  he  would  obtain  work,  as  the 
property  owners  near  any  proposed  site  would 
have  to  vote  tor  it  because  they  believed  the 
Improvement  would  enhance  the  value  of 
their  property.  The  relators  named  tn  the 
blU  of  chancery  are  prominent,  well-known, 
and  worthy  citlzena  of  the  city  of  Detroit. 
It  Is  alleged  In  the  answer  that  they  and  many 
others  who  own  property  in  the  vicinity  of 
the  present  city  hall,  are  against  the  building 
of  separate  county  buildings,  and  in  fftvor  of 
tearing  down  the  presoit  city  ball,  and  meet- 
ing on  the  present  site  a  building  for  the  Joint 
nse  of  the  city  and  the  county,  under  arrange- 
ments to  be  agreed  upon  between  the  two,  be- 
cause they  believe  that  their  property  In  that 
vicinity  will  be  largely  enhanced  in  value. 
If  such  a  proposition  were  submitted  to  the 
electors,  and  the  pn^erty  owoers  in  that 
vicinity  should  vote  for  the  proposition  be- 
cause It  would  put  m«iey  in  their  pockets, 
and  should  In  the  press  or  in  public  meetings, 
or  in  private  solicitations,  urge  electors  to 
vote  for  It  for  that  reason,  would  they  consid- 
er themselves  to  have  been  guilty  of  corrupt- 
ing the  voters?  If  the  principle  Insisted  upon 
Is  correct,  there  is  probably  not  a  single  coun- 
ty building,  or  the  removal  of  any  county 
scat,  which  could  not  have  t>eeD  enjoined  on 
the  ground  of  the  corruption  of  voters.  We 
are  cited  to  no  authorities,  nor  do  we  believe 
that  one  can  be  found,  holding  that  votra  cast 
from  such  motives  are  In  law  corrupt  and 
venal.  It  is  unnecessary  to  pursue  the  sub- 
ject further. 

We  have  applied  the  rule  urged  In  behalf 
of  re^ondents  by  their  learned  counsel  that 
"this  court  ought  to  go  no  further  than  to 
look  into  the  Information  to  see  if  it  could, 
under  any  circumstances,  support  an  Injunc- 
tion." If  It  could  be  admitted  that  aU  the 
averments  In  the  bill  in  chancery  in  this  re- 
gard were  tine,  it  would  not  authorize  a  coui't 
of  equity  to  enjoin  the  proceedings.  It  would, 
moreovOT,  be  dlfflcult  to  secure  the  constnic- 
tioa  of  any  necessary  public  Improvement,  de- 


pendent up<Hi  the  vote  of  the  electors.  If 
courts  of  equity  might  restrain  foi  such  rea- 
80EB.  We  think  that  Important  public  Im- 
provements should  not  be  compelled  to  await 
the  "law's  delay"  consequent  upon  the  flnal 
determination  of  a  long  chancery  suit,  and 
that  the  writ  of  mandamus  is  prefer,  under 
the  circumstances,  to  obtain  a  speedy  deter- 
mination. We  think  there  was  no  ground  tor 
iBBulDg  the  Injunction,  and  the  writ  must  Is- 
sue ordering  its  dissolution. 

LONG.  J.,  did  not  alt  The  other  juaUcer 
coDcomd. 


MAOUIBB  V.  VAUGHAN. 
(Supreme  Oonrt  of  MIcU^.  July  13.  1895.> 

LiBBL  — JCBTinOATIOX  — EVIDUtCB  — KBOOBD  OK 

APPGA.L — ^AsBioKinirr  op  Brbors. 

1.  Where  defendant  published  that  plain- 
tiff was  arrested,  charged  with  assault  with  in- 
tent to  do  great  bodily  haroi,  less  than  murder, 
and  that  plaintiff  drove  a  pitchfork  into  the 
thigh  of  a  certain  perflou,  and.  in  an  action  for 
libel,  there  were  facts  proving  plaintiff  guilty 
of  the  offense  charged,  it  was  not  error  to  per- 
mit defendant  to  prove,  under  a  plea  and  notice 
of  Jnetification,  mat  the  pitchfork  penetrated 
the  clothing,  and  not  the  person,  of  the  man  as- 
saulted. 

2.  In  an  action  fbr  libel  charging  that  plain- 
tiff was  arrested  and  "held  for  triiu"  foe  com- 
mitting a  certain  offense,  It  was  not  pi-ejodicinl 
to  plaintiff  to  submit  to  the  jury  the  meaning 
of  the  words  "held  for  trial,"  where  the  jury 
found  that  plaintiff  was  guilty  of  the  offense 
chanced. 

3.  Where  the  record  recited  that  the  court 
charged  that  "newHSapers,  if  they  act  honestly 
as  to  the  sources  of  the  reliability  of  their  in- 
formation, are  excused  from  liability,  so  far  as 
malice  and  exemplary  damages,  or  any  dam- 
ages, are  concerned,"  hot  the  assignment  of  er- 
ror complaining  of  the  charge  omitted  the  words 
"or  any  damages,"  it  will  be  presumed  that  the 
charge  was  ^ven  without  the  words  complained 
ct. 

Error  to  circuit  court,  C9taitoa  county;  Sher- 
man B.  Dabcdl,  Judge. 

Action  1^  Bugeie  &&iguir»  against  Coleman 
0.  Vaughan  for  libd.  There  was  a  judgment 
for  defendant,  and  plahitiff  brings  error.  Af- 
firmed. 

Patterson  &  Plynn,  for  appellant.  W.  H. 
Brunson  and  Fedewa  Sc  AiS'albrldge,  for  ap- 
pellee. 

LONG,  J.  This  action  is  brouftht  to  recover 
damages  for  the  publication  of  the  following 
article,  which  is  claimed  to  be  libelous:  "Bu- 
gene  Magulre,  wha  but  a  few  months  ago. 
was  telling  the  people  of  this  country  how  to 
live,  and  who  was  officious  In  the  conventions 
of  the  Populists,  as  a  leader,  has  come  to 
grief  at  his  home  near  Bath.  The  Lansing 
Journal  has  the  following  In  his  case:  'Swue 
montlis  ago,  Magulre  ^t^ed  into  an  agree- 
ment to  work  a  farm  near  Bath  village  for  a 
certain  Lansing  gentleman.  In  accordance 
with  a  time-honored  custom,  Uaguire  had 
plenty  of  trouble  with  his  landlord,  and  the 
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latter  had  been  freqaratty  sick  of  his  con- 
tract. A  day  or  two  agOi  It  Is  alleged,  the 
landlwd  s^t  a  man  to  the  farm  for  some  cat- 
tle. The  tenant  refused  to  give  np  the  ani- 
mals, and  an  altercation  ensued,  tn  which  Ma- 
guire,  it  Is  charged,  finally  seized  a  pitchfork, 
and  ran  it  into  the  thigh  of  the  man  who 
wanted  the  cattle.  It  ia  claimed  that  he  was 
tn  a  great  rage,  and  sent  his  daughter  Into 
his  bouse  after  a  i-eTolver,  threatening  to  kill 
somebody  when  he  got  iL  Other  parties  In- 
tfffered,  and  took  the  reTolver  away.  Ma- 
guire  was  then  arrested  on  a  warrant  char- 
ging faim  with  an  assault  with  Intent  to  do 
great  bodily  harm,  less  than  murder.  He 
was  taken  before  a  Jnstice  of  the  peace,  and 
held  for  trial.  Not  giving  bail,  be  was  taken 
to  St.  Johns,  and  lodged  In  the  county  Jail.'  " 
Plaintiff  alleges  In  bis  declaration  that  he  baa 
been  greatly  injured  by  siu^  publication  by 
the  defendant  in  his  newspapn',  the  Clinton 
Bepublican,  the  defendant  meaning  by  such 
imblication  to  charge  thab  the  plaintiff  com- 
mitted the  crime  ot  an  assault  with  intent  to 
do  great  bodily  harm,  less  than  the  crime  of 
murder,  and  meaning  and  intending  by  such 
publication  to  charge  that  plaintiff  had  com- 
mitted a  felony;  also  meaning  that  plaintiff 
was  a  difficult  man  to  do  business  with,  and 
a  dishonest  man;  also  meaning  to  charge  that 
said  plaintiff  intended  to  commit  the  crime 
of  murder;  also  meaning  to  charge  that  the 
plaintiff  was  a  disturber  of  the  public  peace, 
and  that  to  preserve  Ihe  public  order  it  was 
necessary  to  disarm  him;  and  also  to  charge 
that  the  i^lntlff  was  taken  before  a  Justice 
of  the  peace,  and  hdd  for  trial  tn  the  circuit 
court  on  the  charge  of  having  committed  au 
assault  with  intent  to  do  great  bodily  barm, 
less  than  the  crime  of  murder,  and  that  the 
plaintiff  was  unable  to  find  bail,  and  was  con- 
fined as  a  prisoner  in  the  county  Jail  of  Clin- 
ton county.  To  this  declaration  the  d^end- 
ant  pleaded  the  general  issue,  and  gave  notice 
of  justification  and  of  facts  In  mitigation  to 
show  want  of  knowledge,  and  that  the  arti- 
cle did  not  mean  what  the  Innuendoes  In  the 
declaration  alleged.  The  printing  of  the  arti- 
cle In  the  Clinton  Republican,  and  Its  publi- 
cation by  defendant,  are  not  denied.  The  de- 
tense  Is  that  the  article  is  true.  The  defend- 
ant, at  the  time  of  the  publication  of  the  arti- 
cle, was  in  the  state  of  New  York,  and  knew 
nothing  of  the  matter  personally,  and  bad  no 
acquaintance  with  the  plaintiff.  The  article 
was  taken  from  the  Lansing  Journal,  and 
credited  to  that  paper  in  the  publication.  It 
bad  also  been  published  in  the  Ingham  Coun- 
ty Democrat  and  the  Ingham  County  News. 
It  is  conceded  on  the  part  of  the  defendant 
that  the  article  Is  libelous  per  se,  but  It  is 
claimed  that  the  Jury  fotmd  the  article  to  be 
true,  or,  at  least,  found,  under  the  charge  of 
the  court,  that  the  plaintiff  was  guilty  of  the 
several  acts  of  misconduct  Imputed  to  him  in 
the  article.  The  notice  under  the  plea  sets 
forth  tliat:  "This  defendant  will  further 
prove  that  on  or  about  the  1st  day  of  August, 


1683,  one  A.  C.  Crosby  held  a  valid  chattel 
mortgage  upoa  the  cattle  located  upon  the 
farm  aforesaid,  which  chattel  mortgage  was 
execuMd  by  David  R.  Corey;  that  in  conse- 
quence of  the  abuse  and  misuse  of  said  cat- 
tle by  the  said  Magnlre,  as  claimed  by  the 
said  Corey,  which  fftct  came  to  the  knowledge 
of  said  Crosby,  it  was  arranged  between  the 
said  mortgagor  and  mortgagee  that  some  one 
should  be  sent  for  said  cattle,  and  remove 
them  from  said  farm  by  Tlrtoe  of  the  terms 
of  said  mortage;  that,  in  pursuance  of  said 
arrangement  and  understanding,  one  G.  J. 
McClintock  was  sent  to  the  farm  aforesaid 
for  the  purpose  of  getting  the  cattle;  that 
when  the  said  McClinto<^  reached  the  said 
farm  In  question,  and  saw  the  plaintiff.  Bu- 
gene  Magulre,  the  said  McClintock  informed 
the  said  Magulre  that  he  bad  come  for  the 
cattle,  and  that  he  proposed  to  take  them  by 
virtue  the  mortgage  which  he  held  in  his 
band,  and  which  he  pres^ted  to  said  Bugoie 
Magulre,  that  the  said  Bngene  Maguire  there- 
upon refused  to  give  up  the  cattle,  and  seized 
a  pit<^fork,  and  threatened  to  run  it  tbrougb 
the  said  McClintock  if  he  went  another  step; 
that,  at  the  time  of  said  threat,  be  vrae  advan- 
cing upon  the  said  McClintock  with  pitch- 
fork in  hand,  and  ran  the  tines  of  said  pitch- 
fork into  the  trousers  of  the  said  McClintock, 
aver  the  abdomen,  tearing  a  hole  In  bis  said 
trousers,  and  the  said  McClintock  was  oblig- 
ed to  grab  bold  of  said  pitchfork,  and  use  all 
the  force  and  power  he  possessed  to  prevent 
tbe  said  Maguire  from  running  the  said  pitch- 
fork Into  him;  that  the  said  Magulre  became 
greatly  enraged,  and  ttent  bis  daugbter  Into 
the  house  after  a  revolver;  that  at  the  time 
of  sending  for  eald  revolver  tbe  said  Mn- 
gulre's  acts,  words,  and  conduct  put  the  said 
McClintock,  and  othov  who  were  present 
with  him,  in  great  fear  of  their  lives,  and  tbe 
said  Maguire  threatened  to  kill  some  one 
when  be  got  It;  that  upon  this  occaslMi  the 
said  Maguire  also  threatened  and  attempted 
to  use  said  pitchfork  upon  a  man  by  the  name 
of  Secord.  who  was  there  with  Mr.  McClin- 
tock; that  tbe  revolver  was  taken  away  from 
bis  daughter  by  some  one  who  went  with  said 
McClintock  after  the  cattle,  before  she  gave 
the  same  to  her  father;  that  after  said  al- 
tercation above  set  forth,  upon  complaint  of 
said  O.  J.  McClintock,  the  said  Eugene  Ma- 
gulre was  arrested  with  a  warrant  charging 
him  with  Intent  to  do  greet  bodily  barm, 
less  than  murder;  that  said  Bugene  Maguire 
W<18  then  taken  before  a  Justice  of  tbe  peace 
In  and  tor  the  county  of  Clinton,  and  held  for 
examination,  and,  not  giving  bail,  tbe  said 
Maguire.  by  ordw  of  the  court,  was  placed  in 
the  custody  of  the  sheriff  in  and  for  tbe  coun- 
ty of  Clinton,  and  tbe  said  sheriff  took  the 
Bald  Magulre  in  custody  to  St.  Johns,  and 
lodged  him  In  the  county  JaiL  This  defradant 
will  further  prove  that  the  popular  accepta- 
tion of  the  words  'held  for  trial,'  In  connec- 
tion with  which  they  are  used  in  the  latter 
part  of  said  article,  is  'held  for  examination.' 
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and  tbat  he  will  prove  that  the  eald  words 
were  so  understood  by  railous  people  who 
read  the  article  In  question,  aud  that  he  will 
prore  that  such  Is  the  fair  meaning  of  said 
words.  All  of  which  facts  set  forth  In  bis  no- 
tice will  be  offered  in  proof,  on  the  trial  of 
this  cause,  in  mitigation  and  Justification  of 
the  article  claimed  to  have  been  published  by 
this  def^dant"  Defoidant  gave  testimony 
tending  to  show  that  all  the  foots  set  up  in 
the  notice  under  the  plea  were  true.  The 
court  excluded  the  testimony  offered  to  Aiow 
the  meaning  of  the  words  "held  for  trial." 

At  the  close  of  the  testimony  the  plaintiff 
requested  the  court  to  charge  the  Jury  as 
follows:  "(2)  The  article  published  charges 
that  Maguire  seized  a  pitchfork,  and  ran  it 
Into  the  thigh  of  the  man  who  wanted  the 
cattle.  This  charge  is  libelous,  and  there 
Is  no  proof  in  the  case  that  It  was  true;  and, 
for  Its  publication,  plaintiff  must  recoTer." 
"(4)  The  plaintiff  claims  tJiat  the  words, 
'Maguire  was  then  arrested  on  a  warrant 
charging  him  with  assault  with  intent  to 
do  great  l)odily  harm,  less  tlian  tbe  crime  of 
murder.  He  was  taken  before  a  Justice  of 
the  peace  and  held  for  trial,'  mean  tliat  be 
was  held  for  trial  on  said  charge  in  the 
circuit  court  after  an  examination  before  a 
Justice  of  the  peace.  This,  I  charge  you, 
must  be  taken  to  be  the  true  meaning  of  the 
words."  "(18)  The  sting  of  this  article  is 
tbe  imputation  of  crime;  and  it  la  for  you, 
gentlemen  of  the  jury,  to  say  to  what  extent 
facts  were  poisoned  by  fiction,  and  whether 
the  publication,  by  misrepresenting  tbe  In- 
cidents of  tbe  charges  imputed  to  plaintiff 
In  tbe  libelous  article,  and  by  misstating  the 
conduct  and  appearance  of  the  parties,  and 
the  circumstances  attending  his  arrest,  has 
not  given  to  the  grains  of  truth  a  color  and 
weight  which  otherwise  they  would  not 
possess.  You  hare  the  evidence  before  yon, 
and  you  have  a  right  to  consider  it  in  ail 
its  parts,  and  determine  what  parts,  if  any. 
of  the  Itbdons  article,  have  been  Justified, 
and  what  parts  have  not;  and,  in  doing  so, 
you  give  to  each  part  such  meaning  as  would 
be  accepted  among  people  generally  under 
like  circumstances."  These  requests  were 
refused,  and  the  court  charged  the  Jury  sub- 
stantially, that  the  article  was  libelous  per 
se,  and,  unless  tbe  defendant  proved  by  a 
preponderance  of  evidence  that  all  the 
things  therein  chained  against  the  plaintiff 
were  true,  their  verdict  must  be  for  the 
plaintiff,  and,  if  only  part  of  tbe  article  was 
proved  to  be  true,  the  plaintiff  would  stlU 
be  entitled  to  recover.  The  court  further 
stated  to  the  Jury,  In  substance,  that  if  the 
article  meant  to  charge  that  the  plaintiff 
made  an  assault  wltb  Intent  to  do  great 
bodUy  harm,  less  than  the  crime  of  murder, 
and  the  Jury  found  that  he  did  commit  an 
assault  upon  McClIntock  with  Intent  to  do 
great  bodily  barm,  less  than  the  crime  of 
murder,  tbe  Justification,  as  to  that,  would 
be  complete,  though  the  plaintiff  was  dis- 


cliarged  on  the  examination  before  the  mag- 
istrate. Tbe  court  also  left  it  to  tbe  Jury 
to  determine  tbe  meaning  of  the  word» 
"held  for  trial."  with  the  direction  that.  If 
they  found  the  words  meant  held  for  ex- 
amination before  the  magistrate,  the  trutl> 
of  tbe  words  was  establlBhed.  The  Jury  re- 
turned a  verdict  In  favor  of  the  defendant. 

1.  The  contention  of  the  plaintiff  is  that 
tbe  court  was  In  error  in  permitting  counsel 
for  defendant  to  state  to  the  Jury  that  he- 
would  prove  that  the  plaintiff  advanced  on 
McCUntock  with  the  pitchfork,  and  It  pene- 
trated bis  ponts.  but  did  not  penetrate  his 
person,  and  he  did  not  run  the  fork  into 
McCiintock's  thigh.  Plalntirs  claim  is  that 
the  notice  did  not  state  the  facta  of  the 
transaction  as  set  forth  In  the  published  ar- 
ticle, and  that  tbe  proofs  stated  in  tbe  no- 
tice would  not  show  the  truth  of  tbe  article 
sued  upon;  that  his  offer  must  be  to  prove- 
the  truth  of  bis  statements  precisely  as 
charged  In  bla  declaration;  and  that  no  sucb 
offer  was  made.  The  notice  was  very  spe- 
cific. It  was  not  a  general  and  sweeping- 
notice  of  Justification  of  all  matters  com- 
plained of,  but  was  specific  as  to  each  charge- 
made  by  the  Innuendoea  The  general 
charge  in  tbe  article,  and  tlie  whole  gist  of 
It,  however,  was  that  the  plaintiff  Iiad  been 
guilty  of  an  assault  upon  McClIntock,  with 
Intent  to  do  great  bodily  harm,  less  than 
the  crime  of  murder.  This  cliarge  wa» 
sought  to  be  Justified  by  showing  Its  truth. 
While  the  article  stated  that  the  pitchfork 
was  run  into  the  thigh  of  McClIntock,  the  no- 
tice only  claimed,  and  the  proof  tended  only 
to  show,  that  the  fork  was  run  through  the 
pants,  and  not  Into  the  thigh.  The  other 
facts,  however,  as  developed  on  the  trial, 
showed  that  the  Jury  believed  that  the  plain- 
tiff was  guilty  of  the  offense  charged,  though 
the  fork  did  not  penetrate  McCiintock's 
thigh.  We  are  satisfied  that  there  were- 
proofs  fi-om  which  the  Jury  might  find  tbi- 
plalntlff  was  guilty  as  charged  In  the  ar- 
ticle. The  substance  of  the  article  Is  »et 
up  in  the  notice,  and  the  statement  In  it  th.it 
the  fork  was  run  Into  and  through  McCiin- 
tock's pants,  instead  of  his  thigh,  would  not 
necessarily  add  to  or  lessen  tbe  degree  nf 
the  crime  which  was  Imputed  to  hlin  in  the- 
article.  The  gist  of  the  charge  was  tlie  com- 
mission of  a  certain  and  specific  offense,  ami 
of  which  the  Jury  In  the  present  case  must 
have  believed  him  guilty.  But,  aside  froni- 
thls,  the  plaintiff,  by  h!a  innuendoes,  says- 
that  he  Is  charged  with  tbe  crime  which  the- 
defendant  in  his  notice  says  he  will  prove  to 
be  true.  It  Is  necessary  that  the  evidence- 
should  correspond  with  the  allegations,  8» 
as  to  Identify  the  special  slander  set  up. 
Evarts  v.  Smith,  19  Mich.  56.  But  It  la  not 
necessary  to  prove  the  exact  words.  Bank 
V.  Bader  (Minn.)  61  N.  W.  328.  In  Hay  v. 
Reld,  85  Mich.  296,  48  N.  W.  507,  this  court 
held  that  a  charge  that  tbe  marshal  per- 
mitted gambling  to  be  carried  <m  before  hi» 
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very  eyes  wu  jUBtlfled  by  proof  that  gam- 
bling wae  golus  on  in  A  certain  room  in  a 
building  while  he  was  In  the  same  bnUdlng, 
and  knew  where  the  room  was  located. 
See,  also,  Morrison  t.  Harmer,  3  Blng.  N.  C. 
767;  Edwards  T.  Knapp  (Mo.)  10  S.  W.  54. 

2.  It  is  claimed  that  It  was  the  duty  of  the 
court  to  have  Instructed  the  Jury  that  the 
words  "held  for  trial"  meant  held  for  trial 
In  the  circuit  court,  and  not  held  for  ex- 
amlnatiou.  If  the  court  were  In  error  In 
this  respect,  the  plaintiff  Is  In  no  portion 
to  complain  of  the  ruling.  The  gist  of  the 
charge,  as  we  have  already  stated,  was 
whether  plaintiff  was  guilty  of  the  offense 
set  out  In  the  article^  Upon  a  fair  charge 
upon  the  merits  of  that  question,  the  Jury 
bare  substantially  found  that  the  plaluUff 
was  guilty.  Under  these  circumstances,  he 
could  not  have  been  prejudiced  by  the  rul- 
ing. It  could  not  matter  whether  he  wtfs 
held  by  the  Justice  for  examination,  or 
bound  over  for  trIaL  The  gist  of  the  action 
was  the  crime  charged,  and  of  this  portion 
of  the  charge  It  was  that  he  was  in  custody 
to  answer  the  charge.  Bailey  t.  Publishing 
Co.,  40  Mich.  255. 

3.  One  other  question  only  need  be  no- 
ticed. The  record  returned  into  this  court 
shows  that  the  court  charged  the  Jury  that: 
"It  Is  tbe  duty  of  a  newspaper  to  gather  up 
their  news,  and  In  so  doing  they  are*  com- 
pelled to  d^wnd  upon  information  that 
comes  to  them.  If  they  act  honestly  and 
Fairly  as  to  the  sources  of  the  reliability  of 
thebe  Information,  thai  they  ai«  excused,  so 
far  as  malice  and  exenqilary  damages,  or 
any  damages,  are  concerned.  If  they  publish 
a  false  thing,  and  they  do  It  with  a  good  In- 
tention." It  is  contended  that  the  court 
was  in  error  In  including  in  this  statement 
the  words  "any  damages."  If  the  court 
used  the  words  In  tbe  connection  set  forth. 
It  was  clearly  error;  but  the  plaintiff.  In  b>!<i 
assignment  of  error,  qnot^  the  whole  or  tnat 
part  of  the  charge  above  given,  except  the 
very  words  of  which  he  complains,— that  Is, 
he  leaves  oat  qt  his  assignment  of  error  the 
words  **any  damages.'*  Tbe  charge,  with 
these  words  dlmlnated,  Is  not  erroneous, 
and  tbe  questton  Is  not  raised  under  the  as- 
signment of  error.  From  the  whole  charge, 
and  the  assignment  of  errw  leaving  out 
tbe  words  "any  damages,"  we  are  Inclined 
to  think  that  hy  some  oversight  the  words 
are  put  Into  the  record,  and  were  not  In  tbe 
charge  as  given  to  the  Jury.  Certainly,  the 
error  would  have  been  too  patent  to  have 
escaped  notice,  and  assignment  of  error  np- 
on  It 

The  case  seems  to  have  been  fairly  tried, 
and  the  charge  to  the  Jury  fully  set  out  the 
claims  of  the  respective  parties  with  great 
clearness  and  fairness.  While  we  have  not 
dlEcuBsed  all  the  claims  made,  we  have  given 
them  conrideraticHi,  and  find  no  errors  which 
call  for  reversal.  Tbe  Judgment  must  be 
afBrmed.  The  other  Juattces  concurred. 


VAIi^  V.  ANDERSON  «t  aL 

(Snpreme  Court  of  Minnesota.  July  8,  1805.) 

Debt  Dus  DscsDSitT— Patmimt  to  Heir  and  Dis- 
tributes—Plbaoiko — PBA.0TI0B. 

1.  Tbe  bona  fide  paTment  of  a  debt  due  tO' 
a  person  dying  intestate,  made  to  tbe  sole  heir 
at  law  of  the  deceased,  and  the  sole  distributee 
of  the  funds  of  his  estate,  before  administratioD- 
is  granted,  will,  if  equity  requires,  operate  as  a 
discharge  of  the  debtor  from  Uabuity  to  a  sub- 
sequently appointed  administrator. 

2.  Applying  the  rule  above  stated  to  the- 
second  defense  set  forth  in  the  answer  herein, 
it  is  held  that  facts  suffident  to  constitute  a  de- 
fense to  plaintiff's  cause  of  action  are  alleged  in- 
said  defense. 

8.  Among  other  things  stated  in  tbe  answer. 
It  was  alleged  that  the  estate  In  question  was 
and  is  solvent  and  suffid^t  to  pay  aJl  daims  and 
demands  against  it,  together  with  tbe  expcnsos 
of  admlDlstration,  wltboat  collecting  or  Inclnding- 
the  funds  in  coDtroversy.  Held,  to  guard  against 
a  contingency  that  sndiestateDaaybecome^pend- 
ing  admioistratioD,  unable  to  meet  and  dis- 
charge all  claims,  liabilities,  and  expenses,  that 
tiie  proper  practice  for  the  court  Wlow  is  to- 
stay  all  proceedings  herein  until  tbe  ability  to 
pay  Is  accurately  detenuined  in  tbe  probate- 
court. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  St.  Louis  coun- 
ty: J.  D.  Ensign,  Judge. 

Action  by  P.  R.  Vail,  as  administrator  of 
the  estate  of  Jane  Bray,  deceased,  against 
John  Anderson  and  others,  partners  as  Ander- 
son &  Korb,  to  recover  the  amount  of  de 
posits.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.  Uerei'sed. 

H.  F.  Greene  and  W.  G.  Bonham.  for  appel- 
lant  A.  J.  Thomas,  for  respondent 

COLLINS.  J.  As  the  administrator  of  the 
estate  of  Jane  Bray,  deceased,  plaintiff 
brouKht  this  action  to  recover  $616.6(1,  with 
Interest  from  defendants.  Tbe  complaint 
alleged  that  in  her  lifetime  the  deceased  had 
deposited,  at  varlons  times  and  in  small 
sums,  this  amount  of  money;  that  for  a  part 
of  It  certificates  of  deposit  had  been  issued 
and  delivered,  payable  to  her  order,  on  pros- 
station  thereof;  and  that  the  balance  was 
to  be  paid  over  npon  demand.  A  formal  pres- 
ent^lon  ot  these  certificates,  and  a  demand 
on  defradants  for  payment  of  the  whole- 
amount  wu  also  alleged.  By  the  answer, 
the  doposit  the  Issuance  of  the  certificates, 
th^r  presentation  for  payment  and  a  reftisal 
to  pay  the  money  were  admitted.  Two  de- 
fenses were  thai  alleged,  and  to  tbe  second 
plaintiff  filed  a  general  demnrrer.  This  is  an 
appeal  from  an  order  sustaining  anch  demur- 
rer. Tbe  deferae  In  qnesthHi  was  that  li» 
the  lifetime  of  plaintiff's  hitestate.  Mrs.  Bray» 
and  when  she  died,  one  Isaac  Bray  was  her 
hnsband:  that  she  died  childless;  that  said 
Isaac  became  at  once  ber  sole  hefr  at  law, 
and  the  sole  dlstrlbntee  of  ber  estate  nnder- 
the  statutes;  that  her  said  estate  was  and  Is- 
solvent  and  sufilclent  to  pay  all  claims  and 
demands  against  It  together  with  the  ex- 
penses of  administration,  without  ccdlectlng 
or  Including  the  snm  In  controTeray;  that 
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after  Mrs.  Bray's  decease,  and  prior  to  the 
Issuance  of  any  letters  of  admlntatratloD  upon 
Iier  estate,  the  defendants  paid  the  full 
fimount  of  tbelr  Indebtedness  In  question  to 
said  Isaac  Bray;  that  be  bas  since  died  In- 
testate; that  administration  bas  since  been 
commenced  as  to  his  estate,  and  that  it  was 
and  Is  Insolvent,  even  if  there  should  be  in- 
cluded among  the  assets  the  amount  sought 
to  be  recovered  from  defendants.  The  ques- 
tion for  determination  is  whether  payment 
made  to  Isaac  Bray  after  the  decease  of  his 
wife,  and  prior  to  the  appointment  of  an  ad- 
ministrator for  her  estate.  Is  available  as  a 
defense  to  this  action,  under  all  of  the  cir- 
cumstances. That  her  surviving  husband, 
Isaac,  upon  tbe  decease  of  Jane  Bray,  be- 
came at  once  tbe  equitable  owner  of  her  en- 
tire estate,  including  the  demand  against  de- 
fendants, subject  to  the  rights  of  an  adminis- 
trator, should  one  be  appointed,  and  to  the 
claims  of  creditorB,  If  any  there  were.  Is  un- 
dlSDUted.  Gen.  St  1894,  H  4470,  4471,  4477. 
Upon  his  appointment,  the  administrator  ac- 
quired the  legal  title  to  the  pei'sonal  estate 
and  tbe  right  to  reduce  it  to  his  possession, 
not  In  his  own  right,  however,  but  aa  a 
trustee,  and  for  a  particular  purpose.  He  had 
tbe  rlRht  to  enforce  the  collection  of  debts 
which  might  be  due  to  tbe  estate,  and,  in  tbe 
coarse  of  administration,  to  pay  all  claims 
and  demands  presented  and  allowed  against 
the  same,  so  far  as  the  assets  permitted. 
When  all  claims  and  demands  were  paid.  In- 
cluding the  expenses  of  admlnlBtratlon,  the 
heir  at  law,  Isaac  Bray,  If  living,  would  be- 
come the  sole  beneficiary,  and,  as  sucn,  en- 
titled to  all  that  remained.  As  he  is  dead, 
auch  assets  aa  are  not  needed  to  complete  tbe 
proper  administration  of  Mrs.  Bray's  estate 
will  become,  and  In  equity  now  are,  a  part  of 
the  estate  of  Isaac.  If  there  are  no  claims 
and  demands  against  the  first-mentioned  es- 
tate, the  entire  equitable  Interest  In  the  real 
and  personal  property  of  the  late  Mrs.  Bray 
will  bare  to  be  assigned  to  the  personal  ret>- 
resentatlvca  and  heirs  at  law  of  Isaac  Bray, 
BQbject,  of  course,  to  tbe  administrative  pro- 
ceedings, and,  according  to  the  allegations  of 
tbe  answer,  is  wholly  Insufficient,  with  all 
other  assets,  to  meet  and  liquidate  tbe  claims 
and  dttnands  of  his  creditors.  In  this  class 
of  cases,  a  court  la  not  bound  at  all  times  to 
enforce  a  strict  legal  right,  but  should  always 
look  to  and  protect  an  equitable  title  or  right 
where  good  cmacience  requires  It,  and  It  has 
often  been  held,  substantially,  that  where 
there  Is  a  sole  distributee  of  an  estate  which 
owes  no  debts,  and  before  administration  Is 
xrmnted  the  property  Is  reduced  to  possession 
br  tbe  distributee,  he  will,  in  equity,  be  pro- 
tected In  possession  against  the  claim  of  an 
administrator  subsequently  appointed.  In 
like  tnanner.  It  la  said,  a  bona  fide  payment  to 
the  sole  distributee  of  a  fund  to  which  such 
estate  Is  entitled,  made  before  administration 
Is  granted,  will.  In  equity,  cerate  as  a  di«- 
charge  of  tbe  party  paying  from  UabUity  to 


a  subsequently  appointed  administrator. 
Johnson  v.  Longmlre,  89  Ala.  143;  Hannah's 
E^'r  V.  Lankford's  Adm'z,  43  Ala,  103;  Lewis 
V.  Lyons,  13  111.  117.  See,  also,  Bogert  v. 
Furman.  10  Paige,  486;  Walworth  r.  Abel, 
52  Pa.  SL  370. 

If  tbe  estate  of  Jane  Bray  was  and  la 
solvent,  abundantly  able  to  meet  and  dis 
charge  all  claims  and  demands  against  It. 
without  resort  to  the  funds  which  the  plain- 
tiff now  seeks  to  recover;  and  if,  prior  to  his 
apDolntmait  defendants,  in  good  faith,  paid 
over  to  the  sole  distributee  of  her  estate,  the 
equitable  owner  of  the  funds  In  question,  the 
full  amount  thereof;  if  be  has  since  de- 
ceased: if  his  estate  is  entitled  to  and  will 
receive  the  surplus  assets  of  the  estate  of 
Jane  Bray,— It  seems  to  be  most  inequitable 
to  now  compel  a  second  payment,  that  the 
amount  thereof  may  ultimately  be  distrib- 
uted among  the  general  creditors  of  the  In- 
solvent estate  of  Isaac  Bray.  We  are  of  the 
opinion  that  defendants*  equities  are  such 
as  entitle  them  to  the  protection  of  this  court 

It  has  been  urged  that  even  if  defendants' 
allegations  as  to  the  solvency  of  the  estate  of 
Jane  Bray,  and  Its  ability  at  tbe  time  of  the 
bringing  of  this  action  to  discbarge  all  obli- 
gations, be  true.  It  does  not  follow  that 
through  the  fiuctuatlon  of  values,  the  depre- 
dation or  loss  of  securities,  or  the  Insolvency 
of  debtors,  it  migbt  not  become  Insolvent  In 
tbe  course  of  proceedings  In  administration, 
and  unable  to  pay  Its  creditors.  There  Is 
force  In  the  suggestion,  but  because  such  a 
contingency  might  arise  Is  not  of  itself  a  rea- 
son for  allowing  plaintiff  to  recover.  The 
proper  practice  in  this  case  Is  for  the  court 
below  to  stay  proceedings  until  the  condition 
of  tbe  estate,  with  reference  to  Its  ability  to 
pay  all  claims  and  demands  allowed  against 
It  aud  all  administrative  expenses,  ts  accu- 
rately determined  In  tbe  probate  court 

Order  reversed. 


BOLTZ  V.  SCHUETZ  et  al. 
WILHELH  V.  SAME. 
(Supreme  Court  of  Minnesota.    June  27,  JSBH.) 
Dbcbdbxt*s  EsTATsa— DtiTHiCT  CouBT— -Jdhis- 

DICTIOS. 

Mdd,  upon  the  pleadings  and  a  rtipalnHon 
an  to  facts,  that  plnintifTs  In  these  actions  were 
not  entitled  to  any  relief. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Houston  ooonty; 
Jobn  Whytock,  Judge. 

Separate  actions  by  KUIian  Boltz  and  Eu- 
gene Wilhelm  against  Mrs.  Jacob  Schuetz  and 
others  to  enforce  a  claim  against  tbe  estate  of 
Jacob  Schuetz,  deceased.  From  judgments  for 
defendants,  the  respective  idalntlffs  appeaL 
Affirmed. 

Tbe  cfflnplalnt  In  the  action  by  Kllltan 
Bolts  reads:  "Plaintiff  complaining  herein 
respectfully  states  to  this  court:  That  here- 
tofore, to  wit,  <m  October  15,  18^  the  de- 
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feudant  Daniel  KlelQ  was  appointed  by  the 
probate  court  of  said  Honston  county,  Minne- 
sota, administrator  of  tbe  estate  of  Jacob 
Srhoetz,  deceased,  and  duly  qualified  and  act- 
ed as  such,  and  b&s  not  since  been  dlscbar- 
f  ed.  That  the  other  defendants  above  named 
are  the  widow  and  belrs  at  law  of  said  Ja^ 
vob  Schnotx,  respectively,  who  died  intestate 
In  said  county.  May  5,  18TB,  seised  of  tbe 
southwest  quarter  of  the  southeast  quarter 
of  section  31,  town  103,  range  S,  la  said  coun- 
ty, tbe  homestead  of  said  deceased,  and  10 
acres  In  section  20,  said  town  and  range, 
which  said  10  acres  has  since  been  sold  by 
the  administrator,  and  applied  on  ^pense  of 
administration  and  on  claims  against  said  es- 
tate. That  thereafter,  in  due  proceedings  In 
said  probate  court  on  the  allowance  of  claims 
against  said  estate,  judgment  was  duly  ren- 
dered against  said  estate  on  March  24,  1884, 
for  the  sum  of  two  hundred  and  fifteen  and 
sB/ioo  dollars  in  favor  of  plaintiff,  and  said 
Judgment  was  duly  recorded  and  docketed,  in 
said  probate  court.  That  said  sum  is  wholly 
unpaid,  except  as  to  the  sum  of  fifteen  and 
•o/ioo  dollars  paid  thereon  by  the  adminis- 
trators September  8,  1884.  That  said  judg- 
ment was  on  said  March  24,  1884,  duly  en- 
tered and  docketed  In  said  court  in  Record 
Book  1  of  Claims,  on  page  102.  Tbe  plain- 
tiff Is  the  owner  and  holder  of  said  judg- 
ment, and  all  rights  therein.  That  by  rea- 
son of  tbe  facts  above  stated  said  judgment 
Is  a  Hen  on  said  40  acres,  subject  to  tbe  fife 
estate  of  the  said  widow  of  Jacob  ScfaDetK.de- 
ceased.  Wherefore  plaintiff  prays  judgment 
for  one  hundred  and  nlnety-ntne  and  **/ido 
dollars  and  Interest  thereon  at  7  per  ewt. 
per  annum  from  March  24,  1884,  and  ttmt 
said  Judgment  be  declared  a  Hen  on  ■said  40 
acres,  subject  to  the  life  estate  of  tbe  saW 
widow  of  said  Jacdb  ScbuetK;  and  for  bis 
costs  Hnd  disbursements  herein,  and  for  -sacti 
other  «nd  farther  relief  as  to  this  cowrt  may 
seem  Just." 

By  answer,  defendants  admitted  tbe  al- 
legations in  tbe  first  paragraph  of  tbe  com- 
plaint, but  denied  that  there  Ls  any  record  of 
tbe  Judgment  descrtbed  In  tbe  complaint,  and 
all  other  allegations  therein. 

The  pleadings  In  tbe  actlm  by  Eugene  Wll- 
helm  are  substantially  the  same  as  In  this  ac- 
tion. 

Following  Is  tbe  stipulation  of  the  parties 
as  to  facts:  "It  is  hereby  stipulated  and 
agreed  by  and  between  the  respective  par- 
ties, plaintifiTs  and  defendants,  in  the  two 
causes  hereinbefore  entitled,  now  pending, 
at  Issue  and  for  trial  In  said  court,  that  each 
thereof  Aall  be  beard,  tried,  and  determined 
niton  the  summons,  notice  of  no  peraonal 
Judgment,  complaint,  and  answer,  and  upon 
the  following  facts,  admitted  for  such  ptir- 
pose,  to  wit:  (1)  That  Jacob  Scbuetz  died  In- 
testate In  the  county  of  Houston  and  state  of 
Ulnnesota  on  the  Bth  day  of  May.  A,  D.  18T6, 
■seised  of  the  lO^acre  tract  of  land  as  well 
as  (rt  tbe  404cre  tract  of  land  described  In 
T.64i«.w.no.2 — 4 


the  complaint,  and  that  the  latter  tract  was 
at  and  before  his  death  used  and  occupied  by 
him  and  bis  wife  as  his  homestead.  <2)  That 
his  said  wife  or  widow  has  continued  to  oc- 
cupy same  ever  since,  and  still  occupies  tt,  as 
her  homestead.  (8)  That  sold  Mra.  Jacob  or 
W'llheliulna  Schuetz,  the  defendant.  Is  the 
nidow,  and  the  defendants  Lydia  Flunklln, 
Hcni7  Sebuet!!,  and  Christian  t^hnetz  are  all 
the  children  and  heirs  left  by  said  Jacob 
Sclmetz.  deceased;  tliat  the  defendant  Dan- 
iel Klein  was,  on  the  15th  day  of  October, 

A.  D.  18S$,  duly  appointed  by  the  probate 
court  of  this  county  sole  administrator  of  tbe 
estate  of  said  Jacob  Schuetz,  deceased;  that 
he  duly  qualified  as  such,  and  has  ever  since 
acted,  and  still  is  acting,  in  that  capacity, 
and  be  has  never  been  discharged.  (4)  Tliat 
on  the  24th  day  of  March,  A.  D.  1884,  in  the 
probate  court  of  said  county,  upon  proceed- 
ings in  the  matter  of  the  estate  of  Jacob 
Schuetz,  deceased,  an  order,  decree,  or  Judg- 
ment was  entered  allowing  a  claim  of  $^.08 
tn  favor  of  tbe  estate  of  M.  B.  Wilhehn 
against  tbe  estate  of  Jacob  Schuetz;  and  an- 
other owler,  decrpe,  or  Judgment  was  ti>en 
and  there  entered,  allowing  a  claim  of  §215.25 
in  favM-  of  said  Klllinn  Boltz  against  the 
estate  of  said  Jacob  iiik-haetz.  0>)  That  no 
part  of  Bucb  jQdgmenta  has  been  paid,  ex- 
cept the  sum  of  $23  upon  the  former  and 
$15.86  upm  tbe  latter,  by  said  administrator, 
on  tbe  8tta  day  of  September.  A.  D.  1884.  (0) 
That  the  ptalntltr  Eugene  WDbelm  has  suc- 
oeeded  to  and  represents  all  tbe  rtgbts,  title, 
and  interest  of  tbe  estate  of  bis  fath«-,  M. 

B.  WflbehD,  deceaseri,  la  and  t*  said  claim  sn 
alkywed  tn  favor  of  the  estate  Gtf  bis  Oeoeased 
father.  (7)  That  the  10V6-acre  tract  of  land 
mentioned  and  described  in  the  complaint 
was,  on  tbe  26th  day  of  July,  1884.  by  order 
of  said  prabate  court,  sold  by  said  adminis- 
trator tor  tbe  sorm  of  one  Ixindred  dollars, 
and  the  proceeds  of  socb  sale  were  by  said 
adialnlBtrator  applied  to  the  payment  of 
clahns  against  the  estate  of  sa  id  Jacob 
Schuetz,  deceased.  Such  sale  and  the  disposi- 
tion of  tbe  proceeds  thereof  were  oonfirmed 
and  appTored  by  said  probate  coiirt" 

B.  H.  Smalley,  tor  appellants.  James 
O'Brien  and  W.  Q.  Drowley,  for  reqioDdentB. 

COLLINS,  J.  There  are  several  reasons 
why  the  court  below  rightfully  dismissed 
these  actions,  but  we  need  not  mention  ail. 
Tbe  probate  courts  In  this  state  have  entire 
and  exclusive  jurisdiction  over  tbe  estates  of 
deceased  persons  In  tbe  same  manner  and  to 
the  same  extent  that  our  district  courts  bare 
jurisdiction  over  civil  cases  In  law  and  equity 
arising  out  of  other  matters  of  contract  or 
tort.  When  a  particular  probate  court  la  In- 
voked to  exercise  its  jurisdiction  In  a  particu- 
lar case  over  a  particular  -estate,  and  exer- 
cises that  Jurisdiction,  It  attaches  for  all  pur- 
poses eotmected  with  that  estate,  and  con- 
tinues until  tbe  estate  Is  administered  upon 
and  -settled  acconatng  to  taw.   State  t.  Uel- 
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and.  80  Minn.  27T,  15  N.  W.  245;  Cnlrer  t. 
Hardenberirb,  87  Minn.  225,  83  N.  W.  792. 
If  plaintiffs  can  maintain  these  actions,  they 
CMild  have  Iwought  them  Immediate  upon 
the  allowance  of  their  claims,  and  coold  have 
rince  repeated  the  (veratlob  as  frequentlr  aa 
they  chosei  If  they  have  no  remedy  In  pro- 
bate court,  th«y  have  none  at  all,  tw  the  dis- 
trict courts  are  powerless.  They  are  wholly 
^prlTed  of  ori^nal  JnrtBdictlon  In  matters 
pertaining  to  claims  against  the  estates  of 
deceased  persons.  But,  if  this  w«e  not  true, 
the  debtw  died  May  5,  1876,  anif  for  almost 
cme  year  after  these  plaintlffli*  claims  were  al- 
lowed ag^st  his  estate— on  March  24, 18&t— 
the  proviso  appended  to  Gen.  SL  1878,  c  40. 
I  3,  was  In  full  force  and  effect  It  was  re- 
pealed by  Gen.  Laws  1885.  c.  19,  approved 
March  6,  1885.  As  was  said  in  Be  Aclcei^ 
man,  S3  Minn.  51.  ^  N.  W.  832,  this  proviso 
meant  that  the  real  estate  of  a  deceased  pei> 
son  should  not  contlmte  liable  to  be  aoiA  for 
the  payment  of  debts  and  claims,  oEoept  such 
as  had  becnne  liens  before  the  death,  after 
the  lapse  of  three  years  thereafter.  This 
case  was  followed  in  Gates  v.  Shugrue.  35 
Minn.  392,  29  N.  W.  57;  and  It  was  also  held 
that,  when  propuiy  had  beea  cleared  by  the 
taking  effect  of  this  proviso,  such  property 
was  not  affected  by  the  repeal  of  1885.  The 
three-year  proviso  derived  these  plaintiffs 
of  any  rights  as  against  this  land  long  before 
their  claims  were  even  allowed  In  iHrobate 
conrt.  and  such  rights  cannot  be  revived  by 
actions  of  this  character.  The  pleadings  and 
the  stlputatlms  as  to  facts  failed  to  make  it 
appear  that  plaintiffs  weie  entitled  to  any 
relief  in  district  conrt   Judgments  affirmed. 


QUNDLACH  T.  HAHU. 

(Supreme  Goort  of  Minnesote.    July  10,  1895.) 
Bnjoikino  Obstruction  op  Sidewalk. 
•    Aq  action  cannot  be  maintained,  at  the 
•ult  of  a  private  party,  to  «]ijoin  an  obstruction 
or  other  nuisance  in  a  public  street  or  highway, 
where  he  has  not  suffered  any  special  or  pe- 
culiar damages  to  himself,  his  property,  or  busi- 
ness, but  his  damages  are  the  same  in  kind  as 
those  sustained  by  thepublic  In  common  with 
himself.    Sbaubat  v.  Railroad  Co.,  21  Minn. 
602,  followed. 
(Syllabus  by  the  Court) 

Appeal  from  district  court  Ramsey  county; 
Charles  E.  Otis,  Judge. 

Action  by  Jacob  Gundlacb  against  Theo- 
dore Hamm  for  an  Injunction.  Judgment  di- 
rected for  defendant.  From  an  order  deny- 
ing a  motion  for  new  trial,  platntlff*appeals. 
Affirmed. 

Owen  Monls,  for  appellant  Munn,  Boye- 
sen  A  Thyges(Mi,  for  respondent 

START,  O.  J.  The  appellant  Is,  and  has 
been  for  more  than  10  years  last  past  the 
owner  and  In  possession  of  lot  7  In  block  56 
in  Arlington  Heights  addition  to  St  Paul,  up- 
on which  he  does  and  has  during  such  time 


carried  on  a  general  grocery  business  In  a 
store  building  thereon.  He  lives  In  a  bouse 
on  the  adjoining  lot,  8,  owned  by  his  wif& 
Both  tots  front  upon  Farqnhar  street  and  ac- 
cess to  them  is  onJ^  from  and  along  this 
street  On  August  14,  1892,  the  respondent 
without  the  Gonsrait  of  the  appellant  and 
without  authority  of  law,  caused  to  be  con- 
structed, for  Us  own  private  use  and  busi- 
ness, a  railroad  track  upon  and  across  Rean- 
ey  and  Farquhar  streets  and  Greenbrier  ave- 
nue,—public  streets  of  the  city  of  St  Paul. 
Along  this  track  and  over  these  streets  he  lias 
and  does  cause  loaded  ^Ight  cars,  propelled 
by  steam  locomotives,  to  pass  at  Irregular 
Intervals,  averaging  about  4  times  a  day  for 
16  days  in  a  month.  The  track  is  located 
alKint  800  feet  west  and  200  feet  northwest 
from  aM>eUant'B  lot;  ai^,  aside  from  its  oper- 
atkm,  it  does  not  constitute  a  material  ob- 
struction to  the  streeto,  or  materially  tateae- 
fere  with  travel  thereon.  There  are  two  com- 
mercial railways  operated  by  steam  near  the 
apptilant's  lot— tlw  Omaha,  with  its  tracks 
located  200  feet  meth,  and  the  Dnluth.  800 
feet  west  The  other  fftcts  here  material  are 
stated  in  tiie  fifth  and  sixth  subdIvlslonB  of 
the  trial  court's  findings,  which  read  as  fol- 
lows: "(6)  In  so  making  use  of  said  track, 
and  moving  cars  thereon,  by  the  defendant 
and  bis  employes,  steam,  smoke,  and  cinders, 
to  some  extent,  are  emitted  from  the  engines 
required  for  such  service,  and  from  time  to 
time,  when  Uie  winds  are  weeteriy  or  ncoth- 
oly,  are  carried  over  upon  the  plalntlfl's  said 
premises,  permeating  plalutUTs  air,  resting 
npon  and  somewhat  poUutbig  his  merclian- 
dlae  and  otlier  property,  and  ttwreby,  to 
aome  extent  enhamdng  the  annoyance  and  In- 
convenience which  plaintifl  suffers  from  the 
operation  of  said  other  line  of  railroad  hereln- 
beftne  mentioned,  and  by  reason  thereof  the 
same  Is,  to  a  limited  extent  Interference 
with  plalntllTs  free  use  and  enjoyment  of  ills 
naM  property,  and  the  value  of  such  prop- 
erty Is  somewhat  Impaired.  (6)  The  owssing 
of  said  highways  by  said  ntglnes,  and  emis- 
sion of  smoke,  steam,  and  dnders  tfaerefnnn. 
In  the  aforesaid  use  of  defendant's -track,  to 
some  ex^t  Interferes  with  the  travel  upon 
said  stre^  and  renders  the  same  less  safe 
and  desirable  for  the  passs^e  of  teams  or 
toot  passengers.  AH  the  property  In  the  vi- 
cinity, as  well  as  along  the  lines  of  said  high- 
ways, in  any  direction,  for  a  considerable 
distance,  and  the  use,  oijoyment  and  value 
thereof.  Is  affected  in  the  same  manner  as 
said  property  of  plaintiff,  some  to  a  greater 
and  some  to  a  less  degree,  depending  upon 
the  location  and  proximity  thereof  to  said  de- 
fendant's track;  the  Injurlea  so  sustained  be- 
ing different  in  degree  only,  and  not  tai  kind 
or  character."  The  appellant  brought  this 
action  to  enjoin  the  respondent  from  operat- 
ing such  railway  track  across  the  streets 
named,  and  to  compel  him  to  remove  it  The 
trial  court  found  the  facts  to  be  substantially 
us  we  have  stated  them,  and,  as  a  concloaion 
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of  law,  tliat  the  appellant  was  not  eatltled 
to  any  relief  ta  this  action,  and  directed  judg- 
ment accordingly.  From  an  order  denying 
bis  motion  for  a  new  trial,  tbls  appeal  was 
takeo. 

"That  the  conclusions  of  law  are  not  Jnstt- 
fled  by  the  findings  of  fact,"  Is  the  only  er- 
ror amlgned.  It  is  to  be  obserred  that  the 
railway  track  complained  of  Is  not  located  or 
operated  tn  the  street  In  front  of  the  appel- 
lant's premises,  that  It  does  not  materially 
Impair  access  to  his  premises  over  ud  along 
the  street,  and  that  the  Injury  sustained  by 
him  is  not  different  In  kind  or  character,  but 
In  degree  only,  than  Is  sustained  by  all  prop- 
erty owners  not  only  along  the  streets  crossed 
by  respondent's  railway  track,  but  by  all  own- 
ers of  property  In  the  Tidnlty.  The  appellant 
has  not  sustained  any  damages  special  to  his 
property  or  his  business.  This  case,  then, 
falls  directly  within  the  rule  that  an  action 
cannot  be  maintained  at  the  suit  of  a  pri- 
vate party  to  enjoin  an  obstruction  or  other 
uulsance  In  a  public  street  or  highway,  where 
he  has  not  suffered  special  or  peculiar  dam- 
ages to  his  property  or  business.  This  rule 
^  too  thoroughly  settled  to  admit  of  any  dis- 
cussion.  Shaubut  T.  Railroad  Ca,  21  Minn. 

Rochette  r.  Railway  Co.,  32  Minn.  201. 
20  N.  W.  140;  Baraum  t.  Railway  Co.,  38 
Minn.  363,  23  N.  W.  688.  The  appeUant, 
bowever.  contends  that  his  case  Is  similar  to, 
and  ruled  by,  that  of  Aldrich  t.  City  of  Min- 
neapolis (Minn.)  S3  N.  W.  1072.  This  last 
case  neither  orerrules  nor  modifies  the  doc- 
trine settled  In  Shaubut  t.  Railroad  Co.  On 
the  contrary,  tlie  Aldrich  Case  recognizes  the 
rule,  but  Its  facts  bring  It  within  the  excep- 
tion to  the  general  rule,  for  in  that  case  tlie 
street  and  sidewalk  were  obstructed  by  an 
excavation  and  pile  of  earth,  the  latter  In 
front  of  plalntlflTs  lot,  whereby  approach  to 
bis  building  was  oitlrely  cat  off.  except  from 
the  north,  or.  In  other  words,  the  right  of  ac- 
cess to  his  premises  was  materially  Injured 
by  the  obstruction,  and  this  damage  was 
spei^I  and  peculiar  to  him.  Tbls  Is  a  very 
different  case  than  the  one  at  bar.  as  found 
by  the  trial  court  The  case  of  Adama  t. 
llallway  Co.,  39  Minn.  288,  39  N.  W.  029.  Is 
also  relied  upon  by  appellant,  but  It  Is  decl- 
RiTe  against  his  claim.  The  damages  of  the 
plaintiff  In  the  Adams  Case  were  similar  to 
those  sustained  by  the  appellant;  differing, 
howerer.  In  degree,  tIe.  the  pollution  of  the 
air  with  cinders,  soot,  smoke,  and  noxious 
gases  emitted  by  the  iwssing  engines  of  the 
defendant,  which  came  Into  his  house,  ob- 
structed the  light,  poisoned  the  air,  and  set- 
tled upon  his  furniture.  Yet  this  court  modi- 
fled  the  decision  of  the  court  below  because 
the  plaintiff's  damages  were  not,  by  the  evi- 
dence, limited  to  those  sustained  from  the 
railway  track,  and  the  movement  of  cars 
thereon  by  steam  locomotives,  immediately 
In  front  of  his  premises.  This  modification 
rested  upon  the  proposition  that  the  plaintiff, 
and  all  other  owners  of  property  fronting  or 


abutting  upon  the  street  along  which  the  de- 
fendant's railway  ran.  had  an  easement  in 
the  street,  to  Its  full  width,  in  front  of  tlieir 
premises,  for  light  and  air,  and  that  tlii* 
operating  of  its  track  in  front  of  his  premises 
so  as  to  pollute  the  air  and  impair  the  light 
was  a  positive  invasion  of  the  plaintlETs  proi)- 
erty,  although  the  tracks  did  not  physically 
touch  his  premises.  These  damages  were 
special  to  the  plaintiff,  because,  and  only  be- 
cause, his  easement  in  the  street  In  front  of 
his  premises  was  invaded;  but  any  damages 
which  be  sustained  by  smoke,  cinders,  and 
soot  emitted  by  the  locomotives  in  any  part  of 
the  street  not  In  front  of  bis  premises  were 
not  special  to  him,  but  such  as  all  other  prop- 
erty owners  in  that  vicinity  suffered,  whether 
their  lots  fronted  on  the  street  or  not,  end  for 
these  damages  he  could  not  recover.  This 
limitation,  however,  would  not  apply  to  an 
obstruction  on  the  street,  although  away  from 
the  appellant's  premises,  which  materially  in- 
terfered with  his  access  to  them;  but  such  is 
not  this  case,  for  his  damages  are  such  as 
were  rejected  In  the  Adams  Case,  and  access 
to  his  lot  has  not  been  materially  Impaired. 
Order  afflrmed. 

8TATB  V.  KOBTOAARD. 

(Supreme  Conrt  of  Minnesota.    July  S,  ISKi.) 

Bmbezzlkhbtit  —  SDrncisxoT  or  Ixdicthbxt  — 
Bamk  OrricsBS— BviDBiicB— Inibnt^ 

iNBTBOCTIOXa. 

1.  "In  any  prosecution  for  the  crime  of  em- 
bezzling the  money,  &&,  of  any  person  by  a 
derk,  agent  or  servant  of  such  person,  it  shall 
be  Boffldent  to  all^  generally  in  the  indictment 
an  onbezzlement  of  a  certain  sum  of  money 
without  Bpeci^ing  any  partlcnlara  of  audi  em- 
bezzlement, and  on  the  trial  evidence  may  be 
given  of  any  aucb  embezzlement  within  aiz 
montha  next  after  tlie  time  stated  In  the  Indict- 
ment" Gen.  St  1894.  |  7262.  HOd,  that  this 
section  is  applicable  to  bank  officers  indicted  for 
embezzlement  or  ataCutory  larceny  under  sub- 
division 2.  fi  415,  of  the  Penal  Code  (section 
6700.  BUbd.  2.  Gen.  St  1894). 

2.  Also,  that  the  state  may  Introduce  evi- 
doice.  in  support  of  the  sntwtantive  offense 
diarged,  of  an  act  of  embeszlement  committed 
on  the  date  alleged  In  the  Indictment  and  also 
of  any  other  act  of  embezzlement  committed 
within  Bix  months  tliereefter. 

3.  Hfld.  also,  that  the  evidence  In  this  case 
showed  that  the  defendant  bad  such  posaeBaion. 
cuBtody,  and  control  of  the  funds  of  the  bank 
that  the  appropriation  of  them  by  him  to  hia 
own  use  with  intent  to  deprive  the  bank  of  ics 
property  would  constitute  embezzlement  or 
statutory  larcny.  If  the  position  or  employ- 
ment of  an  officer  of  a  bank  ^ves  fatm  a  sup«>- 
rior  or  a  joint  and  concurrent  posBesaion,  cus- 
tody, or  control  of  the  bank  funds  with  subor- 
dinate officers  or  amenta  of  the  bank,  it  consti- 
tutes euch  posseBsion,  custody,  or  control  as 
will  render  the  appropriation  of  the  funds  to 
his  own  use,  with  the  intent  aforesaid,  embez- 
zlement or  statutory  larceny.  - 

4.  If  a  bank  officer  appropriates  to  his  own 
use  the  funds  of  the  bnnk  intrusted  to  his  cns- 
todv,  with  intent  to  deprive  the  bank  of  its 
propertv,  it  is  none  the  less  embezzlement  tie- 
canse  done  under  the  guise  or  form  of  a  loan  to 
himself  or  nn  ovenlrnft  of  his  nccoiuit. 

5.  Where  an  action  is  iu  itself  unlawful,  th* 
law  will  presume  a  eriuiiniil  intent  fnim  the  in- 
tentional {iiiitmiMftiim  of  the  ai't. 
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6.  Certain  porta  of  tbe  chsrce  conddered, 
ftnd  hdd  not  to  contain  prejudicial  error. 
(Syllabw  by  tbe  Court.) 

Appeal  from  district  court,  Hennepin 
county;  Seagrave  Smltb,  Judge. 

Kristlan  Kortgaard  was  convicted  of  embex- 
Blement,  and  appeals.  Afflnued. 

F.  B.  Hart,  for  appellant.  ll.  W.  Chllds, 
Atty.  Gen.,  G.  B.  i3dgerton,  ARSt.  Atty.  Hon., 
I  'limk  M.  Nye,  Co.  Atty.,  and  Jaines  A.  Peter- 
Bon.  Asst.  Co.  Atty.,  for  the  State. 

saTOHELL,  X  The  defendant  was  Indict- 
ed, under  subdlvlalMi  2,  |  415,  of  the  Penal 
Code  (section  6709,  sobd.  2,  Gen.  St.  18i)4), 
for  anbesiillnK  $23,000  ot  tbe  money  of  tbe 
State  Bank  ot  Mlnneapolia  The  alleged  em- 
benjlement  was  charged  In  tbe  indictment  to 
hare  been  committed  AprU  0,  1883.  Tbe 
state  awred  a  bill  of  particulars,  specifying 
tbe  items  claimed  to  bare  been  embezzled  as 
follows:  April  6,  1893,  flO,000;  April  28. 
1893.  $10,000;  June  10,  1883,  $3,000,— total, 
$23,000.  A  trial  resulted  in  a  Terdlct  of  guilty 
as  diarged,  and  that  the  amount  embeoled 
was  $^,000.  Upon  a  motion  for  a  new  trial, 
tbe  court  h^d  that  the  evidence  was  not  sufU- 
cient  to  Justify  a  conviction  for  embeazling 
any  sum  in  excess  of  $3,000,  but  that  the  evi- 
dence was  sufficient  to  Justify  a  conviction 
of  embezzling  the  $3,000  specified  in  the  blU 
of  particulaiB  as  having  been  takai  June  10^ 
1893,  and  therefore  denied  a  new  trial,  as 
the  errw  of  tbe  Jxrrj  as  to  the  amount  embez- 
zled was  error  without  prejudice,  tbe  differ- 
enoe  in  amount  being  Immaterial,  as  it  would 
not  affect  the  grade  of  the  offense. 

1.  Upon  the  trial,  the  state  Introdnced  evl- 
doice  tending  to  prove  that  defendant  embes- 
Bled  $10,000  AprU  6,  1883,  the  date  aUeged 
In  ttie  tndlctmoit  Thereafter  the  state  was 
permitted,  against  the  ohjection  and  exception 
of  defendant,  to  introduce  evidence.  In  sup- 
port of  tbe  substantive  offense  charged  in  the 
indictment,  tending  to  prove  the  further  em- 
bezzlement by  defendant  of  $1(^000  on  April 
28,  1893.  and  of  $3,000  on  June  10,  1893.  The 
state  claimed  the  right  to  Introduce  this  evi- 
dence under  St  1894,  S  72C2,  which  pro- 
Tldee  that  '*ln  any  prosecution  for  the  crime 
of  embezzling  tbe  money,  &c.,  of  any  p^on, 
by  a  clerk,  agent  or  servant  of  such  person, 
it  shall  be  sufficient  to  allege  generally  In  tbe 
Indictment  an  embezzlement  of  money  to  a 
certain  amount,  without  lE^cIfylng  any  par- 
ticulars of  such  embezzlement  and  on  tbe 
trial  evidence  may  be  given  of  any  such  em- 
bezzlement committed  within  six  months 
no.\t  after  the  time  stated  in  the  indictment" 
Tlie  defendant  was  president  of  the  bank 
whose  funds  he  was  alleged  to  have  embez- 
zled, and  the  contention  of  his  counsel  Is  that 
this  statute  la  not  applicable  to  bank  officers. 
His  argument  is  that  we  borrowed  this  stat- 
ute from  the  state  of  Massachusetts  In  1851; 
that  prior  to  that  time  It  bad  been  held 
hf  the  courts  of  that  stat^  In  Com.  v.  Wy- 


man,  8  Mete.  247,  that  its  provisions  were  1d- 
appilcable  to  bank  officers,  and  that  tt  must 
be  assumed  that  in  adopting  It  we  also 
adopted  the  Judicial  cwstructlon  already  giv- 
en to  It  In  that  state.  The  learned  counsel 
is  somewhat  in  error  as  to  the  history  of  this 
statute.  As  a  matter  of  fact  we  Inherited  it 
or  at  least  adopted  it  from  "Wisconsin,  of 
which  we  were  formerly  a  part.  Wisconsin 
presumably  adopted  It  from  Michigan,  of 
which  It  was  once  a  part  Michigan  prob- 
ably adopted  It  either  mediately  or  immedi- 
ately, from  Massachusetts,  which,  so  tar  am 
we  are  advised,  was  tbe  first  state  to  mact 
such  a  statute.  An  examination  of  tbe  de- 
idsiim  of  the  court  In  Oom.  v.  Wyman  wlU 
show  that  It  was  not  made  upon  this  section 
standing  alone,  or  upon  the  ground  that  there 
was  anything  in  either  tbe  language  or  pur- 
pose of  the  statute  considered  by  tteelf, 
which  required  any  such  construction.  In 
fact  the  court  impliedly  admits  that  con- 
strued by  itself,  it  would  apply  to  officers  of 
incorporated  companies  including  banks;  but 
they  arrived  at  the  legislative  intent  from 
tbe  position  whldi  the  section  occupied  ta  tbe 
statutes,  and  from  the  existence  of  other 
provisions  expressly  and  solely  applicable  to 
embezzlement  by  bank  officers.  Uenc^  what- 
ever might  have  been  urged  in  favor  ot  this 
construction,  did  we  retain  the  special  and 
express  provlslcms  relating  to  embezzienitfit 
by  bank  officers  corresponding  to  those  of 
Massachusetts  rdatlng  to  tbe  same  subject 
Is  deprived  of  all  f<x<ce  in  view  of  tbe  fact 
that  these  special  provisions  have  been  all  re- 
pealed, and  subdivision  2,  |  415,  of  tbe  Penal 
Code  (section  6700.  suhd.  2,  Oen.  St  ISM)  en- 
acted, which  applies  to  all  cases  of  enibegzie- 
mmt,  and  wipes  out  all  dlsUnctlMis  which 
may  have  previously  existed  between  embez- 
zlements by  cheers  of  banks  and  by  any  oth- 
er officM-  or  agent  By  thus  doing  away 
with  all  such  distinctions,  and  enacting;  a 
single  provliriMi  covolng  all  embeaslements^ 
and  at  the  same  time  retaining  In  full  force 
Gen.  St  1894,  |  72fe,  the  conclusion  seems  to 
ua  irresistible  that  the  legislative  Intent  was 
that  this  section  should  apply  alike  to  aU 
cases  falling  within  the  provisions  of  .subdl- 
Ti^on  2.  §  41S.  of  tbe  Poial  Code  (sectkm 
G709,  suIkL.  2,  Gen.  St  1894).  Its  language 
Is  broad  oiougfa  to  indude  all  such  coses, 
and,  when  Its  purpose  Is  considered,  embes- 
zlem«it  by  bank  or  other  corporate  officers  Is 
clearly  within  the  mischief  Intended  to  be 
remedied.  While  all  agents  are  not  officers, 
yet  all  officers  are  agents. 

2.  It  is  further  contended,  however,  that 
even  if  the  statute  Is  applicable,  yet  tbe  date 
alleged  In  the  Indictnient  Is  not  a  iiart  ait 
or  within,  the  six  months.  This  ctrntentlfm  Is 
based  upcHi  the  use  of  the  words  "next  aftu*** 
in  the  statute^  If  we  correctly  nndastand 
counsel,  his  portion  is  that  if  tbe  state  de- 
sires to  avail  its^  of  tbe  provisions  of  this 
section  It  cannot  Introduce  evidence^  in  eui^ 
port  of  the  substantive  oflenae,  of  an  act 
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of  embemlement  committed  on  the  day  al- 
lied In  tbe  Indictment;  tbat  If  It  does  ho,  it 
la  confined  to  evidence  of  embezzlement  com- 
mitted on  tbat  particular  day.  To  illuBtrate 
by  the  present  case,  when  the  date  alleged  in 
the  indictment  is  April  6tb,  counsel's  conten- 
tion Is  tbat  If  the  state  tntrodnces  evidence  of 
embezzlement  committed  on  that  day,  it  Is 
limited  in  Its  proof  of  the  substantive  offcuse 
to  acta  committed  on  tliat  particular  date; 
tbat.  If  it  desires  to  avail  itself  of  the  stat- 
ute. It  cannot  prove  any  act  of  embezzlement 
committed  earlier  than  April  7th.  We  are  of 
opinion  that  such  a  construction  of  tbe  stat- 
ute is  nnreasonabie,  and  not  In  accordance 
with  tbe  legislative  Intent.  If  correct,  tbt-n, 
in  order  to  make  the  statute  applicable,  tbe 
state  would  be  reaulred  to  allege  a  date  in 
the  Indictment  at  least  one  day  earlier  than 
the  date  of  the  flrst  act  of  embezzlemeut  of 
which  it  intended  to  offer  any  pi-oof.  Our 
coostructlon  of  tbe  statute  is  that  It  permits 
the  state  to  Introduce  evidence  of  an  act  of 
embezzlement  committed  on  the  day  stated  in 
the  indictment,  and  of  any  other  acts  of 
embezzlement  committed  within  six  montlis 
next  after  tbat  date.  If  tbe  state  bad  first 
introdoced  evidence,  in  support  of  the  Eiiil> 
Btantlve  offense,  of  an  embezzlemeut  com- 
mitted before  tbe  time  stated  in  tbe  indict- 
ment and  then  introduced  evidence  of  em- 
bezzlement committed  within  six  months  aft- 
er the  time  stated  in  tbe  indictment,  thus 
perhaps  extending  the  range  of  inquiry  to  a 
period  exceeding  six  months,  a  very  dUterent 
question  would  have  been  presented. 

3.  It  is  further  contended  that  tbe  evidence 
failed  to  show  that  tbe  defendant  bad  any 
such  possession,  custody,  or  cMitrol  of  the 
funds  of  tbe  bank  tliat  tbe  appropriation  of 
them  by  falm  to  his  own  use  would  constitute 
embezzlement  or  statutory  larceny,  It  beiug 
an  essential  element  of  this  offense  that  tbe 
property  embezzled  must  be  at  the  time  In 
tbe  lawful  pwsession,  custody,  or  control  of 
tbe  defendant  as  bailee,  agent,  or  officer  of 
tbe  owner.  Much  of  counsel's  argument  in 
support  of  this  contention  proceeds  upon  the 
proposition  tiiat  the  cashier  of  a  bank  is  the 
officer  who  lias  the  exclusive  possession  and 
custody  of  Its  funds,  that  the  president  has 
by  virtue  of  bis  office  no  such  possession  or 
control,  but  is  merely  a  member  of  tbe  board 
of  directors,  and,  although  expected  to  exer- 
cise a  general  supervision  of  tbe  affairs  of 
the  banlc,  has  no  more  custody  or  control  of 
Its  funds  than  any  other  director.  But  the 
duestlon  Is  not  what  custody  or  ctmtrol  over 
tbe  funds  of  banks  have  their  presidents  gen- 
erally, merely  by  virtue  of  their  office,  but 
what  custody  or  control  did  this  defendant  In 
fact  have  over  the  funds  of  this  bank.  If  he 
in  fact  had  tbe  lawful  custody  or  control  over 
them,  whether  In  the  capacity  of  president  or 
otherwise,  and  appropriated  them  to  bis  own 
use  with  intent  to  deprive  or  defraud  the 
b&nk  of  them,  he  was  guilty  of  embezzle- 
nmit.  It  his  position  or  employment  gave  to 


defendant  a  superior  or  Jotnt  and  concnrrent 
possession,  custody,  or  control  vltb  mibordS- 
nate  employes  or  agents  of  the  bank,  that 
would  constitute  such  posaesslon,  custody,  or 
control  as  would  satisfy  the  requirements  of 
tbe  statute.  Even  assnmlng  that  the  blU  of 
exceptions  contains  all  tbe  evidence  on  the 
subject  it  Is  ample.  It  tended  to  show  that 
be  was  the  managing  officer  of  the  bank,  and 
had  general  direction  and  control  of  its  af- 
fairs; tbat  it  had  no  discount  committee; 
that  he  directed  and  controlled  the  making 
of  all  loans  and  discounts;  that  he  had  made 
loans  for  tbe  bank  to  himself,  and  to  the  no- 
merous  corporations  of  which  he  was  a  mem- 
ber and  the  principal  stockholder  to  tbe 
amount  of  between  $300,000  and  |400,000.  up- 
on which  little  bad  ever  been  realized,  and  all 
of  which  was  of  little  value.  In  short,  the 
evidence  tends  to  show  tbat  he  was  permit- 
ted to  have  practically  absolute  control  of 
the  bank  funds  and  dispose  of  them  aa  he 
saw  lit,— a  power  which  he  would  seem  to 
have  used  for  bis  own  individual  benefit,  and, 
to  say  the  least  of  it,  with  a  reckless  disre- 
gard of  the  inter^ts  of  the  bank. 

4.  The  remaining  assignments  of  error  re- 
late to  the  charge  of  tbe  court  To  correctly 
construe  tbe  portions  excepted  to,  they  must 
be  considered  In  connection  with  tbe  re- 
mainder of  tbe  charge,  and  In  the  light  of 
tbe  evidence  to  which  they  refer,  keeping  in 
mind  meanwhile  tbe  exact  nature  of  tbe  of- 
fense for  which  defendant  was  Indicted.  The 
offense  differs  from  common-law  larceny  la 
that  the  property  must  have  already  been  In 
tbe  lawful  possession  or  control  of  the  ac- 
cused under  or  by  virtue  of  some  wnploy- 
ment.  trust  or  agency  under  and  with  the 
consent  of  the  owner;  while  common-law  lar* 
ceny  Involves  the  element  of  an  unlawful 
taking  of  the  property  from  the  actual  or  con- 
structive possession  of  tbe  owner.  The  two 
essential  dements  of  tbe  offense  are:  fflrst^ 
the  appropriation  of  tbe  property  1^  the 
bailee,  agent  or  officer  to  bis  own  use,  or 
that  of  some  other  person  than  the  true  own- 
er: second,  such  apiHvprlation  must  have 
been  made  with  tbe  intent  to  deprive  or  de- 
fraud tbe  true  owner  of  the  property,  or  of 
the  use  or  benefit  th«^f.  If  tbe  agent  or 
officer  does  with  tbe  property,  lawfully  In  his 
possession,  custody,  or  control,  what  a  per- 
son must  Intend  to  do  with  propwty  unlaw- 
fully taken  by  him,  in  order  to  be  guilty  of 
common-law  larceny,  then  such  agent  or  offi- 
cer is  guilty  of  statutory  larceny,  formerly 
called  embezzlement  In  other  words,  to  con- 
stitute the  statutory  crime  tbe  appropriation 
of  tbe  property  must  be  made  with  the  same 
Intent  to  deprive  the  owner  oi  It  with  which 
the  taking  must  be  done  to  constitute  lar- 
ceny at  common  law.  But  If  this  Intent  ex- 
ists. It  Is  wholly  immaterial  under  what  form 
or  cover  the  property  is  thus  appropriated, 
whether  under  the  form  of  a  loan  or  ove> 
draft  or  going  Into  the  bank  vaults  and  tak- 
ing BO  much  money. 
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Many  of  defendant's  exceptions  to  the 
change  were  so  general  or  Indefinite  as  nof  to 
sufficiently  specify  the  part  of  the  charge  or 
the  particular  legal  proposition  excepted  to,  I 
and  others  did  not  accurately  state  -what  the 
court  did  In  fact  charge.  Some  of  the  assign- 
ments of  error  are  subject  to  the  same  ob- 
jection, while  others  do  uot  conform  to  either 
the  exceptions  or  the  charge,  and  the  argu- 
ment of  counsel  discusses  the  charge  at 
length  without  exact  regard  to  either  the  as- 
signments of  error  or  the  exceptions.  Conse- 
quently it  has  been  a  labor  of  some  difficulty 
to  ascertain  juat  what  portions  of  the  charge 
are  before  us  for  review.  Only  those  por- 
tions which  were  properly  excepted  to  and  are  ; 
sufflclently  assigned  as  oror  can  be  consld- 
ered. 

The  seventh  assignment  of  error  la  entirely 
too  general  and  Indefinite,  and  cannot  be  con- 
sidered. It  is  that  "ttie  court  erred  In  its  in- 
structions to  the  jury  Ivearing  on  the  ques- 
tion of  Intent,"  without  specifying  the  par- 
ticular part  of  the  charge  or  the  particular 
legal  proposition  objected  to.  The  eighth  as- 
signment of  error  la  that  "the  court  erred  la 
instructing  the  Jury  that  defendant's  acts  as 
president  of  the  bank  must  have  been  such  as 
to  iiave  been  beneficial  to  the  bank,  enabling 
It  to  pey  depositors,"  etc.  The  only  excep- 
tion to  which  this  assignment  can  refer  Is  as 
follows:  "The  defendant  further  excepts  to 
that  part  of  the  charge  where  the  court  stat- 
ed to  the  jury  that  defendant's  acts  must  be 
such  as  to  be  beneficial  to  the  bank,  enabling 
It  to  pay  depositors;  that  every  man  at  the 
time  of  his  act  contemplates  the  consequence 
of  the  results."  This  la  not  a  good  exception, 
for  the  reason  that  the  portion  of  the  charge 
purporting  to  be  excepted  to  embraces  two 
distinct  propositions,  the  last  of  which,  al- 
though not  stated  in  the  best  form.  Is  not  ob- 
jectionable. Mahi  V.  Olen,  47  Minn.  SQ,  49 
N.  W.  523.  But,  even  If  the  insufficiency  of 
the  exception  was  to  be  overlooked,  and  the 
13  folios  of  the  charge  assigned  as  error  ex- 
amined. It  will  be  found  that  it  nowhere  con- 
tains any  sacb  instruction  as  stated  In  the 
assignment  of  error  or  In  the  first  part  of  the 
exception. 

The  ninth  assignment  of  error  Is  that  "the 
court  erred  in  Instructing  the  jury  that  the 
Intent  might  have  been  formed  subsequent 
to  the  commission  of  the  act,  and  that  If  so 
formed  the  defendant  would  be  guilty."  This 
does  not  accurately  state  what  the  court  did 
ctiarge  on  the  subject,  but,  as  the  exception 
to  this  iwrt  of  the  charge  Is  sufficient,  we  are 
not  disposed  to  be  hypercritical  as  to  the  as- 
signment of  error.  This  part  of  the  charge 
will  be  found  in  folios  135  to  137  of  the  pa- 
per book.  It  will  be  kept  In  mind  that  tlie 
bill  of  particulars  contained  three  separate 
and  distinct  Items,  to  wit,  two  of  $10,000 
each,  and  one  of  ^,000,— each  of  which  was 
not  only  an  entirely  Independent  and  distinct 
transaction,  but  also,  under  the  evidence,  In- 
divisible, 80  that  by  no  possibility  could  the 


Jury  have  found,  or  undorstood  that  they 
could  have  found,  the  defendant  guilty  of 
embezzling  a  part  of  either  of  tbe  $10,000 
Items,  and  not  of  the  whole  of  it  Tbe  in 
structlons  here  excepted  to  had  exclusive  ref- 
erence to  the  two  $10,000  Items.  It  appeared 
from  the  evidence  that  these  two  transac- 
tions of  April  6th  and  28th  consisted  of  de- 
fendant's taking  up  his  notes  of  $10,000  each, 
given  for  prior  "loans,"  and  giving  renewal 
notes  for  like  amounts  in  place  of  them,  the 
money  repres»ited  by  tliem  having  been  In 
fact  obtained  and  appropriated  by  defendant 
at  the  respective  dates  of  the  original  notes. 
It  was  in  that  connection  that  the  court  in- 
structed the  jury.  In  substance,  that  even  If 
they  found  that  the  defendant  had  no  Inten- 
tion of  defrauding  the  bank  out  of  tbe  mon- 
ey when  he  received  the  money  and  executed 
the  original  notes,  yet  If  they  found  that  he 
had  formed  such  intention  at  the  times  he 
gave  the  renewal  notes,  then  they  would  be 
justified  In  finding  him  guilty  of  embezzling 
the  amounts  represented  by  these  two  $10,- 
000  notes.  This  was  andoubtedly  error,  but 
It  was  error  without  prejudice,  because  It 
could  by  no  possibility  have  aCTected  the  find- 
ing of  the  Jury  upon  the  $3,000  Item,  upon 
which  the  conviction  now  exclusively  rests, 
and  with  reference  to  which  the  court  then 
proceeded  to  give  to  the  jury  specific  Instruc- 
tions, separate  and  distinct  from  those  just 
previously  given  as  to  the  two  |10,000 
Itema 

The  tenth  assignment  of  error  Is  that  "the 
court  erred  in  instructing  the  jury  that  If 
the  conduct  of  the  defendant  reduced  the  as- 
sets of  the  bank  so  that  It  was  unable  to 
meet  Its  legitimate  obligations,  the  Intent  to 
Injure  or  defraud  the  bank  may  be  con- 
clusively presumed."  A  reference  to  this 
part  of  the  record  will  show  that  the  court 
did  not  BO  charge,  at  least  not  In  the  way 
which  the  assignment  of  error  implies.  The 
court  had.  Immediately  before  this,  correctly 
instructed  the  jury  that  "If  a  loan  Is  made, 
not  In  the  honest  exercise  of  discretion  and 
not  for  the  supposed  advantage  of  the  bank, 
but  In  bad  faith,  for  personal  advantage, 
and  with  fraudulent  Intent,  It  would  consti- 
tute larceny  by  the  officer  so  obtaining  the 
money";  but  qualified  and  limited  this  by 
adding  what  is  here  complained  of,  preceded 
by  the  word  "If."  Of  course,  If  the  defend- 
ant appropriated  the  money  of  the  bank  to 
his  own  use  with  the  intent  to  defraud  the 
bank  of  its  property,  his  act  was  larceny, 
whether  It  left  the  bank  solvent  or  Insolvent 
The  qualification  or  limitation  was  error 
without  prejudice  to  defendant,  because  the 
error  was  in  his  favor.  The  court  after- 
wards explicitly  called  the  attention  of  the 
jury  to  the  distinction  between  merely  mak- 
ing irregular,  excessive,  or  reckless  loans, 
which  would  amount  to  maladmlnlstratlou 
only,  and  not  larceny,  and  "pretended  loans," 
made  in  bad  faith,  for  the  personal  advan- 
tage, and  with  fraudulent  Intent^  on  the  part 
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of  the  bank  officer  Intmated  wlfb  tbe  ens* 
tody  of  bank  funds. 

The  eteventh  asslgnnieDt  of  mor  la  that 
nhe  court  erred  In  Instructing  the  Jury  In 
reference  to  defendant's  orerdtafts;  that  the 
law  presnmed,  In  makiuff  these  oTordrafts, 
they  were  done  with  tbe  Intent  to  defraud 
the  bank,"  etc.  This  has  reference  to  the 
$3,000  Item.  This  Instruction  must  be  con- 
strued in  tbe  light  of  the  evidence,  and  In 
connection  with  the  remainder  of  the  court's 
charge  on  that  subject.  Tbe  court  bad  In- 
structed the  Jury  that  defendant,  as  an  of- 
ficer of  the  bank  and  trustee  of  Its  funds, 
had  no  authority  to  Issue  his  checks  and 
bare  them  paid  from  the  funds  of  the  bank, 
when  be  bad  no  funds  there  to  pay  them, 
knowing  that  he  had  none;  that  he  bad  no 
more  right  to  do  that  than  either  one  of  the 
Jury  would  have  If  they  had  an  opportunity 
to  go  to  tbe  bank  and  take  funds  belonging  to 
It;  and  that  the  law  presumes  that  In  mak- 
ing these  overdrafts  It  was  done  with  Intent 
to  defraud  the  bank,  and  not  done  for  tbe 
honest  purpose  of  doing  banking  business, 
for  the  advantage  of  the  bank.  This  Is 
all  of  the  charge  to  which  the  assignment 
of  error  applies.  It  must  be  remembered 
that  this  Instruction  has  reference,  not  to  a 
<-a8e  where  a  stranger  to  a  bank  draws  hia 
checks  upon  It  when  he  has  no  funds  to 
meet  It  and  where,  notwithstanding  that 
fact,  the  officers  of  the  bank  pay  tbe  checks, 
but  to  a  case,  as  disclosed  by  the  evidence, 
where  the  bank  officer  having  supreme  and 
unlimited  control  and  custody  of  the  bank 
funds  draws  his  own  checks  on  the  bank, 
and  pays,  or  causes  them  to  be  paid,  to  him- 
self, ont  of  the  bank  funds,  and  appropriates 
the  proceeds  to  bis  own  me,  knowing  that  be 
has  nothing  to  his  credit  In  the  bank.  As 
applied  to  such  a  state  of  facta,  we  think 
the  charge  of  the  court  was  both  good  law 
and  good  morals.  If  the  fraudulent  Intent 
la  not  to  be  presumed  from  the  commission  of 
an  unlawful  act,  It  would  be  very  difficult  in 
any  case  to  prove  the  Intmt  to  embezzle  on 
the  part  otjL  bank  officer  who  had  unlaw- 
fully appropriated  bank  funds  to  his  own 
use.  When  an  act,  In  Itself  IndlfFerent  be- 
comes criminal  only  when  done  with  a  par^ 
ticolar  Intent,  tbe  Intent  must  be  proved; 
but  when  tbe  act  Is,  in  Its^f,  unlawful,  the 
criminal  Intent  ta  presumed  from  the  Inten- 
tional CMnmlflBlon  of  tbe  act  This  rule  as 
to  presumption  was  pectdiarly  applicable  to 
fttcts  of  this  case,  where  the  defendant  In- 
trusted apparently  with  unlimited  control  of 
tbe  bank  funds,  had  been  for  years  in  the 
practice,  under  tbe  form  of  loans  or  over- 
drafts, of  appn^rlatlng  these  funds  to  the 
nse  of  blmself  and  bis  corporations  to  the 
amonnt  of  hundreds  of  thousands  of  dollars. 
In  apparent  dlsr^rard  of  tbe  Intereats  of  the 
bank. 

The  twdfth  assignment  of  emn>  is  suf- 
ftciently  covered  by  what  baa  been  said  re- 


garding the  eleventh.  Tbe  instructions  re- 
ferred to  amounted  to  nothing  more  than 
that  the  burden  was  on  the  defendant  to  re- 
lieve himself  from  the  presumption  referred 
to,  by  showing  that  these  overdrafts  were 
not  made  with  Intent  to  defraud  or  cheat  the 
bank.  The  thirteenth  assignment  of  error  Is 
too  general  to  be  available.  If  It  refers  to  tbe 
Instructions  of  the  court  considered  under  the 
eleventh  and  twelfth  assignments,  It  Is  dis- 
posed of  by  what  has  been  already  said. 

The  fourteenth  assignment  of  error  "la  that 
the  court  erred  In  Instructing  tbe  Jury  that 
defendant's  business  misfortunes,  precipitat- 
ing reverses,  stringency  In  tbe  money  mar- 
ket etc.,  would  not  be  considered  In  deter- 
mining the  case."  After  Instructing  tbe 
Jury  as  to  the  law  of  the  case,  the  court 
closed  with  some  general  remarks  to  the  ef- 
fect that  the  Jury  must  confine  themselves 
to  the  testimony,  and  presume  the  defendant 
lunocCTt  until  proved  guilty  beyond  a  reason- 
able doubt  adding:  "On  tbe  oth^  band.  It 
is  claimed  by  tbe  defendant  that  he  has 
been  respected  by  the  community  here  as  a 
business  man;  that  these  misfortunes  have 
been  brought  upon  him  by  reverses,  by  strin- 
gency In  the  money  market,  and  by  the  fail- 
ure of  banks  and  reverses  of  business  m^,— 
all  of  which  you  have  nothing  to  do  with  In 
considering  this  case.  You  will  determine 
It  upon  the  testimony  here  as  disclosed."  We 
see  nothing  objectionable  In  these  remarks 
of  the  court.  If  the  defendant  was  guilty 
of  appropriating  bank  funds  with  intent  to 
deprive  tbe  bank  of  them,  the  fact  that  he 
was  unfortunate  In  the  enterprises  In  which 
he  Invested  the  money,  or  that  subsequent 
financial  reverses  rendered  him  unable  to 
restore  the  money  which  he  bad  misapjvo- 
prlated,  would  not  raider  his  prior  acta  any 
the  1^  criminal. 

In  conclualfm,  while  some  portions  of  the 
charge  of  tbe  teamed  Judge  may  not  be 
characterized  by  bis  usual  clearness  and  pre- 
cision, and  while  other  portions  may  not  be 
specially  applicable  to  the  case,  yet  we 
find  no  prejudicial  error  In  It  Taken  as  a 
whole.  It  clearly  means,  and  the  Jury  must 
have  so  understood  it  that  defendant  could 
not  be  convicted  of  the  crime  charged  mere- 
ly because  of  maladministration  of  its  af- 
fairs, as,  tor  example,  by  making  unlawful. 
Irregular,  or  reckless  loans,  but  that  be  could 
only  be  convicted  In  case  the  Jury  found 
that  he  had  appropriated  tbe  money  to  bis 
own  use  with  Intent  to  defraud  the  bank  out 
of  It;  but  that  If  it  was  appropriated  with 
such  intent  the  act  was  none  the  less  lar- 
ceny because  committed  under  the  form  of  a 
loan  or  overdraft  This  comprised  tbe  whole 
law  of  the  case  In  a  nntabell.  We  find  no  er- 
ror in  the  rulings  of  the  court  as  to  the  ad< 
mission  or  exclusion  of  evidence;  and  In  our 
opinion,  the  evidence  was  sufficient  to  Justi- 
fy a  verdict  of  gtiUty  of  the  larceny  of  f8,00(X 
Order  affirmed. 
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TWITCHEILL  t.  GOEBEL. 
(Supreme  Cont  of  Ulehigan.    July  0.  1886.) 

UsB  ASD  OCODPATION— PLEADISO. 

DefMdant  went  into  posaoasion  of  prem- 
ise* under  a  lease,  la  an  action  for  reot,  tbe 
declaratioD,  which  was  not  demurred  to,  con- 
tained the  common  counts  and  a  cop7  of  the 
lease,  wfaicb  waa  made  part  of  a  speciaf  count  for 
damage*  for  breach  of  contraiet,  bat  contained 
no  coQot  for  use  and  occupation.   BHA,  that 

Elaintiff  could  recover  for  use  and  occupation,  it 
eing  admitted  that  he  went  In  under  the  lesoe. 

Brror  to  circuit  court,  Waahtenaw  cotmty; 
Edward  O.  Kinne,  Jod^e. 

Action  by  Stoddard  W.  TwftctaeU  against 
Peter  H.  Ooebel  for  rent  From  a  Judgment 
for  plaintiff,  defendant  brings  error.  Af- 
firmed. 

M.  J.  Caranaugh  and  T.  A.  Bogle,  for  ap- 
pellant.   D.  Cramer,  for  aj^llee. 

LONG,  J.  In  this  action  the  plolBtlfl  is 
seeking  to  recover  for  rental  of  premises  by 
virtue  of  the  tenns  of  a  lease  made  on  tbs 
23d  day  of  March,  1S&3,  between  Densmore 
Cramer,  attontey  for  Stoddard  W.  Twitchell, 
and  Peter  H.  Oocbel.  Sunimons  was  issued 
on  the  2lBt  day  of  March,  1894)  requiring  de- 
fendant to  appear  and  answer  plaintiff  In  a 
plea  of  trespass  on  the  case.  On  the  4th  day 
of  April.  1894,  plaintiff,  by  his  attorney,  Mr. 
Cramer,  filed  a  declaration,  with  copy  of 
lease  attached,  declaring  on  the  commtm 
counts  In  a  plea  of  trespass  on  the  case  upon 
promises.  Tbe  declaration  contained  no 
count  for  use  and  occupation,  but  In  Its  place 
the  following  statemmt  was  inserted:  "For 
that  the  defendant  on  the  23d  day  of  March, 
1893,  agreed,  as  per  lease  attached,  and  made 
a  part  of  this  declaration,  with  plaintiff,  at 
said  county  of  Washtenaw,  to  pay  said  plain- 
tiff tbe  sum  of  (35  each  and  erery  month,  in 
advance,  for  what  Is  known  as  the  'Robert's 
House  Premises,'  at  Fenton,  Michigan,  the 
same  being  for  the  rent  thereof,  which  rent 
was  to  commence  April  1,  1893,  and  was  to 
keep  aald  premises  In  good  repair  and  good 
order  during  said  year,  and  leave  the  same  in 
good  order,  and  with  the  rent  fully  paid,  all 
of  whlcb  the  defendant  has  neglected  to  do, 
to  the  plaintiff's  damage  of  one  bundred  and 
fifty  dollars."  Tbe  defeudant  pleaded  tbe 
general  issue.  At  tbe  trial  tbe  claim  was  for 
rental  of  premises  by  virtue  of  the  terms 
end  conditions  of  this  lease.  Upon  the  plead- 
ings and  statement,  the  plaintiff  was  permit- 
ted to  introduce  tbe  lease  in  evidence,  and  a 
recovery  was  had  in  his  favor.  Counsel  for 
defendant  contends  that  the  declaration  was 
not  sufficiently  specific  to  permit  a  recovery 
for  use  and  occupation,  as  the  lease  was  no 
part  of  tbe  declaration.  The  declaration  was 
not  demurred  to.  It  contained  a  copy  of  the 
lease,  whlcb  Is  made  a  part  of  tbe  special 
count,  and  tbe  court  below  properly  held  that 
a  recovery  could  be  bad  thereunder  for  use 
and  occupancy.  It  was  admitted  that  plain- 
tiff went  Into  possession  under  the  lease. 


Tbe  only  other  conbroveray  was  over  the 
amount  which  the  defendant  had  expended, 
as  be  claims,  by  direction  of  Mr.  Cramer. 
This  qnestlott  was  left  fairly  to  th«  jury  on- 
denr  the  charge  of  tbe  court  The  Jury  re- 
turned a  verdict  In  tevor  of  plaintiff.  Ttie 
Judgment  must  be  affirmed.  The  oUier  Jw> 
tiees  concurred. 


TROMBLT  V.  TBOMBLT. 
(Snpreme  Court  of  Midilgan.   July  9,  1895.) 
PaoMiBsoRT  Hots— iNSTKDOTiosa— Waht  or  Gox- 

SIDBSATION— FOROEKT— FiLLISO  BUJXK 
OVER  SlONATDBK. 

There  was  evidence  that  defendant  while 
being  taa^t  to  write  by  plaintiff,  a^ed  liia 
name  l^n  several  pieces  of  baper;  that  plaintiff 
or  some  one  other  than  defendant  had  written 
the  note  sued  on,  payable  to  plaintiff,  above  one 
of  tbe  signaturefl;  and  that  there  was  no  consid- 
ecatiaa  for  the  note.  MM,  that  it  was  error  to 
charge  in  effect  that  if  the  note  was  sis&ed  by 
defendant  he  was  liable,  uid  to  lefnse  requests 
beaed  on  the  above  evidence. 

Brror  to  circuit  court  Wayne  oonnty;  Rob- 
ert E.  Frazer,  Judge. 

Action  by  David  Trombly  against  Isedor 
Trombly.    From  a  Judgment  for  plaintiff,  de> 

fendant  appeals.  Reversed. 

Geo^  X.  M.  Collier,  for  appellant  B.  T. 
Prentls,  for  amteUee. 

LONOy  J.  Plaintiff  sned  on  a  proMlssory 
note  of  |60.  Defendant  pleaded  the  general 
Issue,  and  filed  affidavit  denying  execution  at 
the  note.  The  cause  was  beard  on  ^4)eal  in 
tbe  circuit,  where  plaintiff  had  Judgment 
On  tbe  trial  the  plaintiff  tesUfled  that  he 
loaned  tbe  defendant  960,  and  took  his  note 
therefor,  and  that  at  that  time  defendant  was 
working  for  him  by  tbe  month,  on  his  farm. 
Defendant  testified  that  be  never  s^ed  tbe 
note  in  question.  He  f urtbor  testified  that  be 
worked  for  the  plaintiff;  and,  while  there, 
that  tbe  plaintiff  taught  him  to  write  bis 
name;  that  be  practiced  on  several  pieces  of 
writing  paper,  and  left  the  papera  lying  on 
plalntUTs  desk.  He  also  deul^  having  at 
any  time  any  money  or  other  property  from 
the  plaintiff,  or  any  consideration  whatever 
for  the  note.  Tbe  note  was  written  on  a 
piece  of  comm<Hi  note  paper.  Plaintiff  admit- 
ted that  be  taught  the  defendant  to  write,  but 
stated  that  defendant  practiced  with  a  p^cil. 
Some  papers  were  put  in  evidence,  which 
were  admitted  as  bearing  tbe  signature  of  de- 
fendant, and  several  expert  witnesses  were 
called,  some  of  whom  testified  that  the  per- 
son who  signed  the  note  In  queetltm  signed 
tbe  other  papers,  while  others  gave  it  as  their 
opinion  tliat  tb^  were  signed  by  a  different 
person.  At  tbe  close  of  tbe  evidence,  the 
court  was  asked  by  counsel  for  defendant  to 
ctiarge  tbe  Jury:  "(3)  I  charge  you.  as  mat- 
ter of  law,  that  if  you  believe  the  defendant 
signed  such  promissory  note  without  receiv- 
ing consideraticm  therefor,  or  without  und^ 
standing  the  same  to  be  a  j^xomlaaoiy  note. 
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yoar  rerdlct  must  be  for  the  defendant  (4) 
I  charge  you  as  matter  of  law  that  if  you  he- 
llere  the  defendant  signed  bis  name  to  a 
blank  piece  of  paper,  and  the  body  of  the 
promlsBoty  note  f  n  question  wail  filled  In  with- 
out his  knowledge  or  consent,  or  without  de- 
fendant's recrivlng  any  con^dexation  for  the 
same,  yoar  verdict  must  be  lor  the  defend* 
ant."  These  requests  were  refused,  and  the 
court  charged  the  jury  substantially  as  fol- 
lows: "This  note  was  signed  by  somebody, 
and  It  was  signed  In  the  name  of  the  defend- 
ant. It  was  signed  either  by  the  defendant 
or  somebody  else.  If  It  was  signed  by  the 
defendant,  he  Is  liable,  and  your  verdict 
should  be  for  the  amount  of  the  note  and  in- 
teresL  If  be  did  not  sign  it,  then  he  is  not 
liable^  because  it  is  not  bis  paper,  he  did 
not  execute  It."  Again,  the  court  said:  "The 
important  question  la  wbether  this  note  was 
exemted  by  tbe  defendant  or  not,  or  by  some- 
body else  without  his  consent,  because,  If  it 
was  executed  by  somebody  else  without  the 
conseut  of  the  defendant,  and  his  name  sign- 
ed to  it  without  his  consent.  It  would  be 
forgerr.  So  you  must  determine  this  Issue^ 
and,  if  you  And  that  the  defendant  did  not 
execute  this  note,  tb«i  you  will  find  for  tbe 
defendant.  If  you  find  that  he  did  sign  this 
note,  then  you  will  UnA  for  tbe  plaintiff." 

We  think  tbe  court  was  In  error  in  not  giv- 
lugr  the  requests  to  charge  as  asked.  The 
charge  as  given  did  not  fully  cover  the  quea- 
tkm  which  counsel  for  defendant  sought  to 
get  before  the  Jury,  wlilcb  theory  was  that 
the  defradant  having  signed  his  name  upon 
several  pieces  of  paper  while  he  was  being 
taoirbt  to  write,  the  plalntiCC  or  some  one 
other  than  defwdant  bad  written  the  note 
above  his  signature.,  and  in  which  case  the 
plaintiff  could  not  recover;  and,  again,  that 
if  defendant  signed  the  note  without  receiv- 
ing any  consideration,  or  without  understand- 
ing that  it  was  a  promissory  note,  the  defend- 
ant could  not  be  held  liable.  We  cannot  say 
that  there  was  no  evidence  to  support  such 
claims,  and  the  court  should  have  given  the 
requesta.  The  Jury  were  left  substantially 
with  the  instructions  that  If  the  defendant 
signed  the  note,  the  plaintiff  could  recover. 
Tbe  Jury  may  have  been  misled  by  this  In- 
struction. The  Judgment  most  be  reversed, 
and  a  new  trial  ordered.  The  otbw  Juatlcea 
concurred. 


DUFFIB  T.  CLARK. 

(Sapreme  Court  of  ilicbigan.    July  13,  1895.) 

TavsT  TO  Pat  Debts  — Pkoop  of  Good  Faith  — 
CoKDiTtosAi.  Sai.b. 

1.  Defendant  with  the  consent  of  the  own- 
er, who  was  in  failing  circnmstanceB,  took  pos- 
BMsion  of  tbe  lattn'a  stock  of  goods  under  t 
bill  of  sale  and  agreement  previously  made  be- 
trieen  Uiem.  Defendant  afterwards  sold  the 
rtock  at  private  sale  to  hU  brother  for  a  aum  less 
than  the  stock  was  claimed  to  be  worth.  Hild 
that,  it  defendant  agreed  to  account  to  tbe  sell- 
er Cm  any  snridas  proceeds  of  sale  over  his  claim. 
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the  burden  was  on  him  to  show  that  the  sale  to 
hia  brother  was  In  good  faith. 

2.  In  such  a  case,  all  the  circnmstances  at- 
tendlog  the  transactlonB  rdatlng  to  tibe  prop- 
erty are  material. 

3.  A  bill  of  sale  of  a  stock  of  goods  made  to- 
relieve  the  seller  from  pressing  debts  under  an 
agreement  that  the  buyer  was  to  advance,  for  a 
large  bomiB,  two-tbirda  the  value  of  tbe  stock, 
so  that  the  business  could  l>e  continued  under 
the  ma [ifigement  of  the  seller,  does  not  pass  the- 
absolute  title  to  the  goods. 

4.  Where  a  stock  of  goods  was  tamed  over 
to  one  under  an  agreement  by  Uin  to  satisfy  a 
claim  against  the  owner,  and  the  claim  ia  put  in 
judgment  at  the  formers  suggestion,  he  cannot 
add  costs  TO  the  dalm,  and  charge  the  owner 
with  the  total. 

EjTTor  to  circuit  court,  Wayne  county;  Jo- 
seph W.  Donovan,  Judge. 

Action  by  John  H.  Dnffie,  trustee,  against 
John  B.  Clark,  to  recover  tbe  value  of  a 
stock  of  goods.  There  was  a  judgment  for 
defendant,  and  plaintiff  appeals.  Reversed. 

Sloman,  Qroesbeck  &  BobinsoD,  for  appel> 
lant   Jayne  &  Ijynch,  for  appellee. 

McGRATH,  C.  J.  Flaiotiff's  assignor,  one 
Hoeger,  was,  on  November  25,  1891.  engaged 
In  the  drug  budioess.  His  stock  and  fixtures 
are  alleged  to  have  been  worth  at  that  time 
about  ¥2,000.  Ue  was  indebted  to  various 
parties,  and,  in  order  to  obtain  m(mey  with 
which  to  pay  his  iudebtedneas,  and  enable 
him  to  carry  on  the  business,  he  executed  a 
formal  bill  of  sale  to  defendant  of  ail  hia 
stock  and  fixtures.  The  bill  of  sale  contain- 
ed the  following  provision:  "And  said  first 
party  expressly  agrees  to  keep  said  goods  and 
chattels  Insured  In  the  sum  of  $1,000  or  more, 
in  favor  of  said  second  party,  but  at  said 
first  party's  own  expense;  and.  while  said 
first  party  shall  have  charge  of  said  store 
and  stock  of  goods,  he  expressly  agrees  to  in- 
cur no  indebtedness  therefor,  except  with 
the  full  kuowledge  and  assent  of  tbe  second- 
party  hereto."  At  the  same  time  an  agree- 
ment was  entered  into,  the  material  portions- 
of  which  are  as  follows:  "Whereas,  said  bill 
of  sale  is  given  as  security  for  certain  money 
furnished  and  to  be  furnished  by  said  Clark 
to  pay  for  and  in  behalf  of  said  Hoeger  cer- 
tain debts  now  owning  by  said  Hoeger:  It 
is  hereby  expressly  agreed  that  said  Clark 
shall  sell  to  said  Hoeger  said  gooda  and  chat- 
tels included  In  said  bill  of  gale  upon  payment 
to  said  Clark  by  said  Hoeger  of  the  sum  of 
fl.GOO,  as  follows:  $50  monthly  for  32  con- 
secutive months,  according  to  a  series  of 
promissory  notes  this  day  given  by  said  Hoe- 
ger; the  first  payment  falling  due  one  month 
from  to-day.  It  is  further  expressly  agreed 
that  said  goods  and  cluittels  shall  remain  en- 
tirely tbe  property  of  said  Clark  until  the 
sum  of  $1,600  shall  be  paid  in  full,  as  above 
provided.  It  Is  further  expressly  agi'eed  that 
all  gooda  purchased  by  said  Hoeger,  to  be 
added  to  said  stock  for  sale,  shall  become  the 
property  <ft  said  Clark  from  the  moment  of 
tbe  purchase  by  said  Hoeger.  It  is  further 
agreed  that  said  Clark  shall  not  be  bound  to- 
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furnish  to  and  for  said  Hoeger  more  than  the 
Bum  of  $1,200  In  all  In  consideration  tor  said 
bill  of  sale.  It  Is  further  agreed  that  said 
Clark  shall  not  be  bound  to  furnish  the  said 
Hoeger  at  any  one  time  more  than  the  sum  of 
^50.  It  is  further  agreed  that  said  Hoeger 
shall  incur  no  debts  regarding  said  goods  and 
chattels,  except  with  the  knowledge  and  coa- 
sent  of  said  Clark.  It  Is  further  agreed  that 
said  Hoeger,  .in  case  of  death  of  said  Clark 
before  the  oitlre  $1,600  shall  be  paid  as  above 
provided,  shall  be  entitled  to  receive  from  the 
representatives  of  said  Clark  a  bill  of  sale 
of  said  goods  and  chattels  upon  the  payment 
by  said  Hoeger  of  all  moueys  that  have  been 
actually  advanced  by  said  Clark,  with  8  per 
cent.  laterest  thereupon.  Said  Hoeger  agrees 
to  keep  said  goods  and  chattels  at  all  times 
insured  In  favor  of  said  Clark  for  the  sum 
of  not  less  than  $1,000."  Hoeger  continued 
to  conduct  the  business  until  some  time  in 
May,  1892,  at  which  time  Clark  took  posses- 
sion of  the  store.  Defendant  had  up  to  that 
time  advanced  to  Hoeger  $150,  and  Hoeger 
had  paid  one  of  the  notes  mentioned  in  the 
agreement.  Hoeger  claims  that  on  several 
occasions  he  applied  to  defendant  for  further 
advances  under  the  agreement,  but  defendant 
finally  refused  to  make  any  further  advances; 
that.  In  consequence  of  defradant's  failure  to 
make  the  advances.  It  was  impossible  for  him 
to  continue  the  business;  that  in  May,  tSQ2, 
he  went  to  defendant  *'The  circumstances 
under  which  I  turned  the  same  over  to  Dr. 
Clark  were  as  follows:  There  was  about 
$1,100  due  me  under  that  agreement  at  that 
time.  A  short  time  before  that  I  went  to 
see  Dr.  Clark  at  his  office  on  John  R.  street, 
and  told  him  I  had  to  have  more  money,  and 
he  told  me  that  he  could  not  give  me  any  at 
that  time.  He  told  me  that  be  did  not  have 
any.  He  explained  that  he  had  a  number  of 
investments  made  just  at  that  time,  and  all 
his  money  was  taken  up,  and  he  could  not 
give  me  any  money.  I  told  him  I  would  like 
to  make  an  arrangement  with  him  in  that 
case  to  turn  the  store  over  to  him,  and  let 
him  try  to  sell  It,  and  we  agreed  he  would 
do  so,  and,  in  case  he  should  sell  It,  he  would 
try  to  sell  it  for  $1,800.  That  was  supposed 
to  be  the  value  of  it.  And  If  he  would  sell 
It  for  $1,800  he  was  to  give  me  $300  besides 
the  $1,200.  He  told  me  to  go  and  see  hia 
lawyer,  and  make  an  arrangement  with  him 
I  saw  Mr.  Jayne,  bis  lawyer,  and  told  him 
what  had  passed  between  Dr.  Clark  and  my- 
self. Mr.  Jayne  told  me,  however,  that  he 
could  not  bind  Dr.  Clark,  but  that  he  suppos- 
ed It  would  be  all  right  I  saw  Dr.  Clark  the 
next  morning.  '  He  came  up  to  the  store,  and 
lie  says:  'Weil,  Hoeger,  I  have  got  a  man 
that  will  come  up  here  to-day  about  noon,  and 
you  can  leave  him  in  possession  of  the  store, 
and  you  take  your  agreement,  and  come  and 
meet  me  down  at  the  Detroit  Savings  Bank.' 
And  he  says.  *Be  sure  and  bring  your  agree- 
ment along;'  and  I  says,  'All  right'  At  noon 
hto  representative  came  up  to  the  store,  and  I 


turned  it  over  to  him,  and  I  went  down  to  the 
Detroit  Savings  Bank,  and  met  Dr.  Clark 
there.  Dr.  Clark  asked  me  whether  I  bad 
brought  my  agreement  along,  and  I  says, 
'Yes,'  and  he  asked  me  for  It  and  \  gave  It 
to  him.  He  then  proceeded  to  cancel  the 
notes  I  had  given  him,  and,  finding  It  a  rather 
tedious' job,  he  tore  oB  the  signatures,  and 
gave  them  to  me,  and  he  says:  "That  Is  all 
that  we  can  do  here.  Come  over  to  the  office, 
and  meet  me  and  Mr.  Jayne  there  In  the  of< 
flee;'  and  then  we  went  away,  and  Dr.  Clark 
went  one  way  and  Z  went  another.  I  went 
to  the  office,  and  met  Dr.  Clark  there,  and 
spoke  to  him  a  few  minutes,  and  then  the 
doctor  said  he  had  an  urgent  call  be  had  to 
attend  to  at  once,  and  he  could  not  stop  to 
do  anything  with  me,  but  I  could  come  the 
next  day.  I  came  the  next  day,  and  he  then 
made  the  excuse  that  he  had  not  been  able  to 
do  anything  yet  He  wanted  to  see  his  law- 
yer, and  he  told  me  to  come  again  in  a  day 
or  two,  and  In  that  way  he  kept  putting  me 
off  three  or  four  times,  until  finally  a  week 
or  two  had  elapsed,  and  then,  when  I  came 
again,  then  be  did  not  say  he  could  do  any- 
thing for  me.  He  could  not  make  the  settle- 
ment. He  did  not  know  what  debts  might  be 
owing  and  what  debts  would  be.  He  said  he 
could  not  make  a  settlement;  would  have  to 
let  It  go."  That  the  value  of  the  stock  and 
fixtures  at  that  time  was  about  $1,000.  The 
defendant  Insists  that  at  the  time  he  entered 
into  the  agreement  with  Hoeger,  he  assumed 
the  debt  from  Hoeger  to  Farrand,  Williams  v<(. 
Clark,  amounting  to  about  $700,  and  thai 
when  he  took  possession  ol  the  store  there 
were  other  amounts  due,— for  rent  $140,  a  bal- 
ance of  $183  on  a  soda  fountain,  a  balance 
of  $19  on  a  show  case  In  the  store,  and  some 
$60  for  electric  light  and  telephone,  which 
was  unpaid.  He  claims  that  possession  of  the 
store  was  voluntarily  delivered  to  him  by 
Hoeger;  that  he  did  say,  In  the  presence  of 
Mr.  and  Mrs.  Hoeger,  that  If  the  business 
sold  for  $1,800  he  would  make  Mrs.  Hoeger  a 
present  of  $300;  but  that  on  taking  an  in- 
ventory he  found  that  the  value  of  the  stock 
and  fixtures  was  lees  than  the  debts  assumed, 
and  that  he  finally  sold  the  business  to  his 
brother  for  $1,000.  Defendant  does  not  claim 
that  he  paid  out  any  money  between  Novem- 
ber 25,  1S81,  and  May,  1892,  except  that  he 
says  that  he  paid  the  $30  received  from 
Hoeger  upon  the  debt  due  Farrand,  Williams 
&  Clark,  He  admits  that  he  refused  to  pay 
Hoeger  any  more  than  $150.  This  suit  was 
commenced  In  1893.  At  that  time  defendant 
bad  not  paid  the  Farrand,  Williams  &  Clark 
claim,  but  he  Insists  that  he  bad  assumed  It 
In  July,  1802,  Farrand,  Williams  &  Clark 
commenced  suit  against  Hoeger  upon  this 
claim,  and  garnished  defendant  Def«idant 
disclosed  that  he  owed  Hoeger  $673.  In  Jan- 
uary, 1894,  defendant  gave  his  notes  to  Fai^ 
rand,  Williams  &  Clark  for  the  amount  of  the 
Judgment  Defendant  undertakes  to  explain 
this  suit  upon  the  theory  that  Ue  was  advised 
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that  his  oral  undertaking  to  pny  Farrand, 
Williams  &  Clark  was  not  valid,  aud  that  It 
was  necessiiry  that  a  formal  suit  should  be 
commenccfl,  aud  wltneBS  garnished. 

It  is  imnecessary  to  detail  the  errors  com- 
plained of.  No  question  seems  to  have  heen 
raised  on  the  pleadings.  It  is  evident  that 
the  object  of  the  Instruments  executed  No- 
vember 25,  1891,  was,  on  Hoeger's  part,  to 
enable  him  to  pay  up  his  then  existing  in- 
debtedness, and  continue  his  business,  and, 
on  defendant's  part,  to  obtain  security  for 
advances.  It  Is  undisputed  that  the  then 
existing  Indebtedness  was  not  paid.  The 
largest  claim  was  that  of  Farrand,  Williams 
&  Clark.  It  Is  insisted  tliat  defendant  as- 
sumed that  Indebtedness,  but,  whatever  de- 
fendant did,  Hoeger  was  not  released,  and. 
If  defendant  had  been  willing  to  release  Hoe- 
ger, and  Farrand,  Williams  &  Clark  had 
been  willing  to  accept  Clark  Instead,  It  was 
entirely  unnecessary  to  have  Farrand,  Wil- 
liams &  Clark  bring  suit.  The  contract  was 
that  Clark  shotild  furnlah  the  money  to  di>- 
charge  the  debt.  Hoeger  was  willing  to  pay 
to  Clark  a  bonus  of  f400  (the  difference  be- 
tween the  $1,200  to  be  advanced  by  Clark 
and  the  $1,600  which  was  to  be  paid  by  Hoe- 
ger) to  relieve  the  former  from  these  press- 
ing debts,  and  to  enable  him  to  get  credit, 
and  continue  his  baslness.  The  bill  of  sale 
was  filed  in  the  office  of  the  city  clerk.  Un- 
less the  agreement  was  available  for  relief, 
the  bill  of  sale  was  but  an  added  complica- 
tion further  affecting  Hoeger's  credit,  and 
making  It  more  difficult  for  him  to  continue 
his  business.  If  the  stock  and  fixtures  ex- 
ceeded in  value  the  $1,600,  Hoeger  was  In- 
jured to  that  extent,  at  least,  by  defendant's 
failure  to  perform.  With  reference  to  the 
subsequent  arrangement,  made  in  May,  1892, 
if,  as  Clark  claims,  the  stock  was  voluntarily 
turned  over  to  him  in  satisfaction  of  his 
claims,  Hoeger  had  full  knowledge  of  what 
had  occurred  hitherto,  and  there  can  be  no 
recovery.  If  defendant  obtained  possession 
promising  to  assume  and  pay  the  existing 
claims  and  to  pay  to  Hoeger  $300  In  case  the 
stock  and  fixtures  sold  for  $1,800,  or  if  de- 
fendant agreed  to  take  the  stock,  and  agreed 
to  account  to  Hoeger  for  the  proceeds  over 
and  above  his  claim  and  the  existing  liabili- 
ties, and  the  defendant,  acting  In  good  faith, 
found  that  tbe  amotmt  of  tbe  stock  and  fix- 
tures had  been  mlsr^resented,  and  did  not 
exceed  the  amount  which  had  been  advanced 
and  assumed,  and  he,  acting  in  good  faith, 
disposed  of  the  stock  at  Its  fair  market  value, 
and  the  proceeds  were  Insufficient  to  reim- 
burse him,  plaintiff  cannot  recover.  De- 
fendant, however,  sold  the  stock  at  private 
sale  to  his  brother.  In  which  case  the  burden 
Is  upon  bim  to  show  that  he  acted  in  entire 
good  faith;  and,  as  bearing  upon  that  ques- 
tion, all  the  circumstances  attending  the 
transactions  had  relating  to  the  property  are 
materiaL  The  papers  executed  In  November, 

1891,  especially  in  view  of  what  transpired 


subsequently,  cannot  be  regarded  as  trans- 
ferring the  absolute  title  to  defendant;  and, 
U  he  obtained  possession  of  tbe  store  and 
contents  fraudulently  or  by  overreaching,  be 
Is  liable  to  plaintiff  for  tbe  value  of  the  stock 
and  fixtures,  less  the  amount  of  defendant's 
lien  thereon  for  dlsbursem^ts  actually 
made.  Respecting  the  claim  of  Farrand, 
Williams  &  Clark,  It  appears  that  the  judg- 
ment against  defendant  as  garnishee  has 
been  satisfied.  That  operates  aa  a  discharge 
pro  tanto  of  the  judgment  In  the  principal 
suit.  Defendant's  undertaking  was  to  pay 
this  claim,  but  at  tils  suggestion  and  procure- 
ment it  was  put  in  judgment  Defendant 
should  not  be  allowed  In  any  event  an 
amount  In  excess  of  the  f&oe  of  that  claim 
as  It  stood  at  the  time  of  the  disposal  of  the 
stock  of  goods,  exclusive  of  any  interest  or 
costs  thereon  since  accruing.  Hie  judgm^t 
is  reversed,  and  a  new  trial  granted.  The 
other  Justices  concurred. 


WIBSINGER  T.  FIRST  NAT.  BANK  OF 
CITY  OF  BENTON  HARBOR. 

(Supreme  Court  of  Michigan.    July  13, 1885.) 
Maturitt  op  Note — Dayb  op  Grace — Malicioub 

Proabcotion  or  Attachhbmt— Pkosablb  Cadsi 

— AnviCB  or  CooKBRLr— EsTOPPCb— Sta.tbhbii» 

IN  Fleauinos. 

1.  An  action  commenced  on  a  note  on  the 
last  da.T  of  grace  is  prematurely  brought. 

2.  In  an  action  for  maliciously  suing  ovt  a 
writ  of  attadunnit,  proof  that  defendant  placed 
all  the  facts  before  his  counsel,  and  acted  cpon 
faiB  opinion,  establishes  probable  cause. 

3.  Id  an  action  for  malidously  suing  out  a 
writ  of  attaciunent  it  was  error  to  direct  a  ver- 
dict for  defendant  where  it  appeared  that  de- 
fendant sued  out  the  writ  on  several  notes,  one 
of  which  he  knew  was  not  doe,  and  did  not  con- 
sult his  counsel  as  to  whether  the  writ  could  be 
Isaoed  on  such  unmatured  note. 

4.  In  an  action  for  maliciously  suing  out  a 
writ  of  attachment  an  allegation  in  the  declara- 
tion that  defendant  caused  the  affidavit  to  be 
filed  and  the  writ  of  attachment  to  he  issued  will 
preclude  plaintiff  from  aBserting  that  the  affida- 
vit was  not  made  and  filed  before  the  writ  was 
Issaed. 

Error  to  circuit  court,  Berrien  county; 
OrvlUe  W.  Coolldge,  Judge. 

Action  by  John  G.  Wlestngw  agabist  the 
First  National  Bank  of  City  of  Benton  Harbor 
for  malicious  prosecution.  Verdict  was  direct- 
ed and  Judgmmt  entered  for  defendant.  Plain- 
tffl  brings  error.  Reversed. 

G.  M.  Valentine  and  W.  0.  Hicks,  for  ap- 
pellant   Victor  M.  G<Hre  and  George  S. 

Glapp,  for  appellee. 

LONG,  J.  This  action  Is  brought  to  re- 
cover damages  for  maliciously  suing  out  a 
writ  of  attachment  against  the  property  of 
tbe  plaintiff  by  the  defendant  bank.  The 
affidavit  upon  which  the  writ  of  attachment 
was  Issued  was  made  by  the  president  of  the 
bank,  and  alleges,  among  other  things,  that 
the  defendant  In  the  writ  (the  plaintiff  here) 
was  Indebted  to  the  bank  in  the  sum  of  $700, 
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which  amount  wu  then  dne  upon  express 
contract  The  causes  for  ttte  issuing  of  the 
writ  are  stated  to  he  that  the  deCfflidant  In 
the  writ  "Is  about  to  remove  his  property  out 
of  the  state  with  int^t  to  defraud  his  cred- 
itors; that  tlw  defendant  Is  about  to  ahscond 
from  the  state  to  the  Injury  of  his  creditors; 
and  that  he  has  assigned  his  pvoperty  with  in- 
tent to  deftaud  his  creditors."  The  affldaTit 
was  made  on  September  30,  1883.  The  in- 
debtedneas  consMed  of  three  notM,  oggr^t- 
Ing  f  7D0.  Among  these  notes  was  one  for 
$600  which  plaintiff  In  this  suit  d^lms  was 
not  due  at  the  time  suit  was  brought  upon 
it  The  court  below  directed  vwdlct  in  f&- 
Tor  of  defendant  on  the  ground  tlut  it  was 
acting  upon  the  adTloe  ot  counsel,  to  whom 
had  been  commnnioated  all  the  facfaB  in  re- 
lation to  the  matter.  It  appears  from  this 
record  that  the  last  day  of  grace  on  the  $600 
note  was  Saturday,  Septemba  30,  1883.  the 
day  upon  which  the  attadiment  was  Issued. 
Mr.  Wleslnger  had  all  that  day  in  which  to 
pay  this  note.  2  Am.  &  Eng.  Enc.  Law,  p. 
SOS.  The  suit  was  therefore  prematuriely 
brought  on  the  note,  and  the  bank  had  no 
legal  right  to  an  attachment  for  the  amount 
It  claimed  to  be  duew  Estlow  t.  Hanna,  75 
Mich.  219,  42  N.  W.  812;  How.  Ann.  St  H 
'7086,  79S7.  The  bank  officers  apparently 
knew  tblB.  Mr.  Bailey,  the  president,  testified 
upOD  that  subject  as  follows:  Q.  "Did  you. 
ask  Mr.  Gore  [counsel  for  the  bank]  wheth- 
er suit  could  be  brought  on  this  note  the 
30th  of  September,  or  not?"  A  *'We  had 
enough  that  was  alroidy  past  due.  There 
was  some  dlscuealon  as  to  bow  much  was 
due."  Q.  "So  that,  as  to  the  question  wheth- 
er the  suit  could  be  brought  on  tliat  note  of 
VeOO.  September  30th,  you  didn't  ask  Mr. 
Gore  at  alir'  A.  "No^  sir;  not  as  to  wfaethar 
suit  could  be  brought.  I  did  ask  him  this. 
He  sold  we  were  not  obliged  to  He  down,  and 
see  the  property  run  away  from  us,  even  If 
the  paper  was  not  due"  Q.  "So  that  you 
considered  that  the  note  was  not  due  so  that 
suit  could  be  bronght  upon  It?"  A.  "I  should 
consider  that  a  man  had  until  4  o'clock  of 
that  day  to  pay  that  paper  lo."  Q.  "You 
knew  there  could  be  no  suit  brought  on  that 
note  on  the  30th  of  September;  at  least  you 
believed  tbatr'  A.  "Not  until  the  close  of 
business;  but  still—"  Q.  "You  had  not 
yet  got  to  the  opening  of  business  on  the 
30th?"  A.  "No,  sir."  Mr.  Bailey  also  testl- 
tled  that  he  knew  what  the  law  was  as  to 
time  of  notes  falling  due  Mr.  Gore  testi- 
fied tliat  Mr.  Bailey  told  him  that  he  thought 
the  SGOO  was  due.  He  was  asked:  "You  say 
youi'self,  you  didn't  examine  the  note?"  A, 
"I  didn't  Didn't  see  It  at  all.  Never  saw  It 
until  it  was  here."  Q.  "You  did  not  stop  to 
see  whether  tlie  days  of  grace  had  expired 
or  not!"  A.  "Mr.  Bailey  Is  a  banker.  He 
said  It  was  due."  Q.  "Did  you  examine  the 
note  at  all,  or  ask  any  qnestion  about  wheth- 
er the  days  of  grace  had  expired?"  A.  "No, 
I  simply  asked  when  it  was  due."    Q.  "You 


left  that  to  him,  didn't  your'  A.  "Didn't 
leave  anything  to  him;  never  considered  It*^ 
Q.  "You  asked  blm  If  it  was  Ave,  and  li«> 
said  It  was?"  A.  "Yes,  sir;  be  went  to  as- 
certain that  fact."  Witness  furtber  saldr 
"My  idea  at  tliat  time  was  tiiat  the  note 
could  be  sued  on  that  day.  There  Is  anthorf' 
ty  for  that  position."  Q.  "Did  you  examine" 
any  authority  on  that  question?"  A.  "No;  1 
looked  up  authority  with  refwence  to  the  coK 
laterals  particularly.  That  was  the  que*-^ 
tlon  presented  to  me,— whether  or  not,  havtuff- 
collateral  tor  bis  note,  he  bad  it  right  to  the- 
attachm«it— and  I  ascertained  he  had."  Q.. 
"Yon  heard  Mr.  Bailey  say  here  that  he  un- 
derstood now  and  then  that  that  note  would 
mature  at  the  dose  of  bonking  hours  Sat- 
urday?'* A.  **!  heard  him  say  he  would  have- 
until  four  o'clock  in  the  afternoon  to  pay  it.**' 
It  has  several  times  been  held  In  tbls  court 
that  In  an  action  tor  mallcions  proseetiUoD 
proof  that  defendant  placed  all  the  facte  be- 
fore bis  counsel,  and  acted  upon  his  opinioa, 
esteUlshed  probable  cause;  and  In  attacb- 
ment  proceedings  that  rule  was  also  held. 
Le  Clear  v.  Perkins  (Mich.)  61  N.  W.  857. 
In  the  present  case,  however,  the  party  mak- 
ing the  affidavit  testifies  that  he  knew  the 
$600  was  not  yet  due,  and  apparently  did  not 
oommlt  counsel  upon  that  question,  but  de- 
termined to  attach  for  that  as  well  as  for 
the  amount  actually  due-  Mr.  BaUey  conCess- 
es  that  he  was  a  banker  of  erperience;  knew 
the  law  as  to  when  a  note  would  become  due^ 
when  suit  could  be  bronght  upon  It  be  also- 
knew,  and  knew  that  this  was  prematare. 
He  had  no  legal  right  to  tie  up  by  attachment 
several  hundred  dollars'  worth  of  defendant*^ 
proporty  upon  a  note  not  yet  due.  The  court 
was  In  error  In  directing  verdict  In  favor  of 
defendant  It  was  at  least  a  qnestion  for 
the  jury  to  determine  whether  the  bank  offi- 
cers did  not  act  from  malicious  motives,  and' 
without  probable  cause. 

Claim  Is  also  made  by  the  pl^ntlff  that  th«- 
affidavlt  was  not  made  and  filed  before  tbr 
writ  issued.  Plaintlfl!  is  not  In  a  position  to- 
raise  that  question.  The  dedaratlcoi  sete- 
forth  that  "the  defendant  caused  the  said 
affidavit  to  be  filed  In  the  oiRxx  of  the  cleik. 
of  the  court,  and  caused  a  writ  of  attechment 
to  be  Issued."  In  the  face  of  this  allegatiiHi 
In  the  declaration,  the  plaintiff  cannot  be- 
heard  to  say  that  no  affidavit  was  filed.  The 
judgment  below  must  be  reversed,  and  a  new 
trial  ordered.  The  other  Justices  concurred. 


BURT  V  LONG, 
(Saprcme  Court  of  Michigan.   July  9,  1805.) ' 
IfOST  Letter — Secondart  ErioBitCB— AonoK  ton. 
Child's  Sdppoht— Evidescs— Admissiomb  oh 
Thiai, — Chbuibilitt  of  WiTKB98. 
1,  Where  a  person  who  received  a  letter  tes- 
tifies that,  after  he  had  read  it,  he  laid  it  down, 
and  had  not  seoii  it  sinca,  aiid  that  most  of  bis 
papers  had  been  burtied.  and  that  the  letter  was 
not  in  the  only  place  where  he  kept  papers,  the- 
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loM  of  the  letter  la  snfflciefltly  rfiown  to  a^mit 
«t-condaiT  evidence  of  its  contents,  thougb  he 
furtbet  testifies  that  he  had  not  searched  for 
4he  letter. 

'J.  The  exclusion  of  a  question  on  cross-ex- 
Aminatioa  as  to  whether  a  witness  had  not  writ- 
ten a  certain  letter  did  not  prejudice  defendant 
■where  the  letter  referred  to  was  in  his  poases- 
sion.  and  had  already  been  identified  by  the  wit- 
ness, and  the  question  suKested  words  which 
were  not  contained  in  tjie  letter. 

3.  A  letter  from  a  witness  for  plaintiff  was 
firoperly  excluded  when  offere<l  merely  to  show 
4he  animus  of  the  witness,  when  it  already  ap- 
l>eared  that  she  was  an  enemy  of  defendant. 

4.  On  an  issue  as  to  whether  plaintiff  had 
supported  the  bastard  child  of  defendant's 
daughter  nnder  a  contract  by  defendant  to  pay 
for  the  support,  a  letter  frcHn  plaintiff  to  de- 
fendant wDerein  plaintiff  stated  that  he  was 
«hort  of  money,  but  did  not  ask  defendant  for 
S>ayment  for  the  child's  support,  is  inadmissible. 

5.  On  an  issue  as  to  wnether  plaintiff  sup- 
Itorted  defeodant's  daughter  and  her  bastard 
<;hild  ander  a  contract  by  defendant  to  pay  for 
4heir  support,  a  charge  that,  "in  determining 
■whether  such  contract  was  made,"  the  jury 
■should  consider  "the  admitted  fact  that  defend- 
ant had  his  wife  take  her  [the  daughter]  to  B.'s 
Iplairiiiff's]."  was  proper,  though  defenilant  tes- 
tified that  he  objected  to  his  wife's  taking  bis 
dDuphtor  to  plaintiff's  houae,  where  on  the  trial 
the  fact  that  defendant  had  his  wife  take  the 
dru$rhter  to  plaintiff's  was  treated  as  an  admit- 
ted fact. 

6.  Where  plaintiff  testified  that  Us  wife 
wtote  a  letter  vt  defendant  at  his  direction,  and 
that  he  read  the  letter,  and  defendant  admitted 
that  he  had  received  a  letter  from  the  wife,  it 
was  proper  to  allow  plaintiff  to  teatify  that  the 
letter  was  to  the  effect  that  he  wanted  something 
more  than  a  mere  verbal  contract  that  be  was 
to  be  paid  for  keeping  defendant's  diikl. 

7.  Alleged  statements  by  plaintiff  as  to  his 
wish  to  adopt  the  child,  made  some  months  be- 
fore the  contract  for  its  sapport  was  alleged  to 
iMve  been  made,  were  propn-ly  excluded. 

8.  Kvidence'that  papers  were  made  to  plain- 
tiff's wife  for  the  apprenticeship  of  the  child 
were  admissible  only  on  the  question  of  the  prob- 
aU>iUty  of  the  agre^ent  for  its  support 

9.  Defendant  was  not  prejudiced  by  the  ex- 
•dusion  of  statements  by  plaintiff  regnrdiifg  his 
intent  to  adopt  the  child  where  the  court  after^ 
wcrda  offered  to  allow  defendant  to  go  into  such 
stAtements  ao  far  as  he  had  oEfmd  testimony 
thereon  in  the  first  instance. 

10.  Where,  from  the  acts  of  a  witness  in  con- 
nection with  the  matters  to  which  he  testifies, 
there  might  be  Inferred  the  existence  of  mo- 
tives anfavorable  to  the  pArty  for  whom  he  tes- 
tified, it  is  proper  to  allow  the  witness  to  give 
the  reasons  for  such  acts. 

11.  When  defendant  brought  out  the  fact  that 
plaintifl  lud  been  arrested  for  a  criminal  offense, 
It  was  proper,  on  defendant's  cross-examination, 
«n  the  question  of  animiu,  to  ask  him  vheth» 
he  had  not  caused  plalntiirs  arreat 

Error  to  clrctilt  court,  Ionia  county;  Franlc 
D.  M.  DflTfs,  Judge. 

Action  by  Lucius  0.  Burt  against  Edward 
liODg  for  the  IxKird  of  defendant's  daughter 
and  her  child.  -Tudgment  was  rendered  for 
plaintiff,  and  defendant  brln^  error.  At- 
flrmed. 

IfaiDS  9t  Mains  (Miller  &  Clute,  of  counsel), 
tK  ^pellant  W.  H.  Howard  and  McGarry 
Je  Mlchola  (M.  A.  Nichols,  of  counsel),  for  ap- 
pellee. 

MONTGOIIBRY,  J.  Plaintiff  brought  this 
action  to  recover  oompensatioa  fiir  tbe  board 


of  tbe  baatacd  child  of  defendant's  daughter 
from  June  15,  1683,  to  June  15,  1S94,  and  tot 
board  and  care  of  defendant's  daughter,  tbe 
mother  of  the  child,  for  sevHi  months,  and  for 
care  and  nursing  during  confinement,  and  for 
cash  paid  midwife.  Plaintiff  claims  that  de- 
fendant's wife  brought  the  daughter  to  plain- 
tifTs  bouse,  at  Carrolton,  near  Saginaw,  from 
Ionia  county,  and  told  blm  tbat  defendant 
sent  her  wltb  the  request  that  plaintiff  core 
tor  ber,  and  said  he  would  pay  well  for  It. 
and  that  the  defendant  sent  a  note  by  his 
wife,  stating  the  same  thing.  Plaintiff  claim- 
ed that,  after  the  child  was  some  six  months 
old,  be  took  tbe  mother  and  child  home  to 
defendant,  and  tbat  he  (defendant)  then  re- 
quested tbe  plaintiff  to  take  tbe  child  back 
to  bis  (plaintiff's)  borne,  and  promised  tbat 
be  (defendant)  would  pay  well  for  It.  De- 
fendant denied  any  such  agreement  to  pay. 
and  claimed  that  plaintiffs  wife  adopted  tbe 
child.  These  were  tiie  Issues  tried  before  tbe 
jury.  A  verdict  of  $1,300  was  awarded,  and 
defendant  brings  error. 

Tbe  record  contains  an  even  100  assign- 
ments of  error.  We  think  it  proper  to  call 
attention  to  tbe  practice  resorted  to  In  this 
case.  It  is  reasonably  safe  to  say  that  no  one 
connected  with  this  case  on  either  side  en- 
tertains the  opluion  tbat  <»i  the  trial  of  these 
simple  issnes  tbe  learned  circuit  judge  com- 
mitted 100  dlaUnct  errors.  It  ought  to  be 
dieor  to  counsel  for  defendant  that  there  was 
no  such  numl)^'  of  even  doubtful  rulings. 
In  tbe  present  case  the  questions  wblcb  could 
Intimately  arise  were  whether.  If  tbe  plain- 
tiff proved  tbe  promise  alleged  and  the  serv- 
ices, be  was  entitled  to  recover;  and  this 
is  not  doubtful.  And,  secondly,  did  the  court 
observe  the  rule  that  tbe  evidence  must  be 
confined  to  the  point  at  tssue  between  the 
parties,  and  the  rule  tbat  the  best  evidence 
of  which  the  nature  of  tbe  ease  admits  must 
be  adduced?  And,  thirdly,  did  tbe  court  fair- 
ly submit  tbe  Issues  Involved  to  tbe  Jnry  ftv 
detennlDatl<»i  on  the  facts? 

1.  Plaintiff  testified  tbat  when  defendant's 
wife  brought  tbe  daughter  of  defendant  to 
Carrolton,  she  brought  a  note  from  defendant, 
reading  In  substance:  "Burt,  keep  this  child, 
if  possible;  and  I  will  pay  you  well  for  It. 
and  my  wife  will  tell  yon  the  rest"  The  first 
four  assignments  of  error  discussed  relate  to 
tbe  alleged  error  In  receiving  parol  testimony 
of  the  contents  of  this  not&  It  Is  urged  that 
the  prop«*  foundation  was  not  laid  by  show- 
ing search  for  the  letter.  The  trial  took 
place  In  1895,  and  tbe  paper  Is  claimed  to 
have  been  received  by  the  plaintiff  in  188S. 
Plaintiff  testified  on  direct  examination  tbat 
tbe  paper  was  lost  On  croBs-eramination  he 
testified:  "I  haven't  noticed  It  since  we  came 
out  here.  I  don't  remember  bow  long  we 
kept  It  I  didn't  pay  any  attention  to  It.  It 
might  have  been  there  for  a  month  or  two 
after  sbe  came  out  there.  I  remember  read- 
ing it  or  seeing  It.  I  don't  know  what  be~ 
came  of  it,  I  Just  read  it,  and  laid  it  down. 
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and  I  bare  not  seen  it  from  that  time  untU 
now,  and  I  baTen't  searched  for  it  at  alL 
The  most  of  my  papers  wa«  honied  np.  Uy 
bouse  burned  up  In  1880.  I  bad  a  place 
whwe  I  kept  my  papers.  I  saved  stmie  of 
them,— my  deeda,  and  such  as  that,  I  kept  in 
my  satchel  in  my  bedroom;  but  papers  that 
I  didn't  pay  mucb  attmUcm  to  were  burned 
up.  I  saved  my  papers  that  were  in  my  bed- 
room In  my  satchel.  This  paper  was  not  lo 
my  satchel  among  the  papers.  I  Io(Aed  It 
through,  and  did  not  find  It."  He  fnrttaw 
testified  that  lie  never  made  a  distinct  search 
for  that  one  paper,  but  that  be  bad  searched 
through  the  satchel  fbr  papers.  We  think  the 
testimony  was  sufficient  to  admit  proof  of  the 
contents.  It  ai^Mani  fnmi  it  that  the  papers, 
outside  of  a  few  kept  in  the  valise,  were 
burned.  If  all  the  papers  in  the  house  were 
burned,  thesn  could  have  been  no  doubt  that 
the  loBs  had  been  suffldently  shown.  If,  in 
addition  to  the  fact  that  all  the  papera  In  the 
house  except  those  In  the  satchel  were  burn- 
ed, plaintiff  knew  from  familiarly  with  the 
papers  that  no  such  paper  was  among  them, 
thlB  sufflcimtly  showed  loss.  The  fbct  that 
he  did  not  make  search  for  that  particular 
papw  In  the  vallae,  If  It  was  never  the  re- 
ceptacle for  the  paper,  does  not  show  a  want 
of  due  effort.  The  cases  cited  by  defendant's 
counsel  «re  dearly  distinguishable.  In  Der- 
row  v.  Pierce,  91.  Ulch.  68,  61  N.  W.  818,  the 
witneaa  ^aced  the  paper  Id  the  hands  of  a 
third  peraott,  and  showed  no  inquiry  of  him, 
or  effort  to  secure  It  ot  him.  In  Angell  t. 
Loomls.  87  Mich.  6,  65  N.  W.  1008,  wltnea 
did  not  testify  where  be  bad  aearclied  for  the 
paper,  and  there  was  nothing  In  the  case 
tending  to  show  Its  destruction.  In  Green- 
leaf  on  Evidence  (volume  1,  i  66$)  it  is  said: 
"What  degree  of  diligence  In  the  sean^  is 
necessary  It  Is  not  easy  to  define^  as  each  case 
depends  much  on  Its  peculiar  circamBtaacesL 
*  *  *  But  It  seems  that.  In  general,  the 
party  is  expected  to  show  tiiat  he  has  in  good 
ta\fb  exhausted,  In  a  reasonable  degree^  all 
the  sources  of  Information  and  means  of  dis- 
covery which  the  nature  of  the  case  would 
naturally  suggest  and  whldi  were  acceaal- 
hle  to  him.  It  diould  be  recollected  that  the 
object  of  the  proof  is  merdy  to  establish  a 
reasonable  presumption  of  the  loss  of  the  In- 
Bto-ument  and  that  this  is  a  preliminary  in- 
quiry addressed  to  the  Ascretlon  of  the  Judge. 
If  the  pap»  was  supposed  to  be  of  little  value 
or  is  andent,  a  less  degree  of  diligence  will 
be  demanded,  as  it  will  be  aided  by  the  pre- 
sumption ot  loss  which  these  clrcumBtancM 
afford." 

2.  The  next  assignment  discussed  relates  to 
the  exduBlon  of  a  question  on  tbe  cross-ex- 
amination of  plalntlfL  He  testified  to  tbe 
ftict  of  a  quarrd  between  falraself  and  de- 
fendant in  front  of  plaintllTs  house.  He  said: 
"My  wife  could  hear  blm  talk.  Sometimea  I 
raised  my  voice  a  little  bit  I  think  a  little 
bit  louder  than  I  am  talklnij  now.  Q.  How 
loud}  So  they  could  hear  you  four  rods?  A. 


They  L-ould  bear  me  across  Hie  rotHU,  any- 
way.** The  court  Interposed:  "I  don't  see 
bow  you  are  going  to  come  In  here  and  raise 
an  iRsne  In  this  way.  Ton  are  spending  a 
good  deal  of  time  over  tiiat"  "Mr.  MiUer: 
He  testified  he  thought  his  wife  could  hear 
the  conversation.  The  Court:  There  is  but 
one  or  two  Issues  in  this  case,  and  yon  will 
have  to  rely  some  upw  ttie  statements  of  wit- 
ness in  some  cases.  We  might  raise  a  dozen 
or  fifteen  issues,  but  you  can't  fdlow  them  all 
out  It  appears  they  did  have  trouble.  That 
can  be  met.  Ail  the  detail  it  dcmt  seem  nec- 
essary to  go  lata  Mr.  MIIIm-:  Does  your 
taonw  rule  the  question  out?  The  Court:  1 
think  you  are  spending  too  much  time  over 
the  question."  It  will  be  noticed  that  the 
court  did  not  strtke  out  the  testimony.  It 
waa  not  of  much  Impwtance,  and  It  may  have 
seemed  to  tbe  court  that  too  much  time  wa» 
being  spent  tax  the  question.  We  see  no  rea- 
son to  doubt  the  accuracy  of  his  Judgment. 
No  error  was  committed. 

3.  Mrs.  Burt,  plaintiff's  wife,  on  cross-ex- 
amlnatiou,  had  testified:  "I  never  wrote  a  let- 
ter to  my  Bister,  Mrs.  Crande^  In  which  1 
said  that  we  were  ^Ong  to  fight,  and  that 
unless  she  came  down  and  stayed  by  ns,  and 
went  for  a  row,  that  we  would  never  get  a 
cent"  She  was  then  asked:  "D]A  yon  ever 
write  them  to  the  dfect  that  yon  wore  going 
after  him  now,  and  try  and  get  your  share  of 
the  property,  fbr  you  couldnt  get  it  in  any 
other  way?"  The  questton  was  excluded.  It 
does  not  appear  Just  what  objeetkins  were 
urged,  but  It  does  i^pear  that  from  tbe  facts 
within  tbe  kno>vriedge  the  court  enough 
good  ones  existed.  In  the  first  place,  this  tes- 
timony waa  only  competent  as  laying  the 
ftmndation  fbr  an  Impeadunent  of  the  witness, 
and  no  time,  place,  <a  drcnmBtance  was  fixed. 
Furthermore,  it  was  known  to  the  court  that 
the  letter  to  whldi  this  inquiry  referred  was 
there  in  possession  of  defendant's  counsel, 
and  fairness  to  the  court  as  well  as  to  the  wit- 
ness required  tbat  It  should  be  submitted  to 
the  witness  for  Inspection.  In  fact,  the  let- 
ter had  alraidy  been  Identified  by  the  wltnesii. 
Furthermore,  tbe  witness  had  substantlall}' 
covered  the  subject  by  her  testimony;  and. 
lastly,  the  letters  thauselves,  afterwards  pro- 
duced, show  on  their  face  that  they  contain 
no  such  statement  as  the  couusd  Implies  In 
the  question  propounded. 

4.  AsslgnmentB  of  enor  32  and  33  rdate  to 
the  exclusion  of  the  letter.  This  letter  was 
excluded  for  tbe  reason  that  It  did  not  tend 
to  contradict  the  witness  on  material  points. 
The  only  purpose  for  which  It  could  felrly  be 
suggested  that  It  could  be  used  was  to  show 
genonlly  tbe  anlmiu  of  the  witness.  But  it 
had  already  appeared  that  she  was  an  ad- 
verse witness.  She  waa  tbe  wlffe  of  the  plain- 
tiff, and  had  already  showed  on  the  witness 
stand  that  she  was  tm  eaemy  of  her  father. 
The  letter  could  not  have  made  this  more 
clear.  The  <mly  other  matter  contained  In 
the  letter  was  an  assertion  of  enmity  to  or 
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dfatnift  of  faer  brothers  snd  adsters,  and  an 
avowal  Oiat  wonld  not  be  beaten  out  of 
ber  share  of  the  estate.  This  In  no  way  con- 
tradicted h«  on  material  questions.  The  rul- 
ing excludbig  It  was  not  error.  Exhibit  Q- 
(anotbs  letter  written  by  this  witness)  was  In 
the  same  line  and  properly  euluded. 

\  Defendant  also  offered  in  evidence  a  let- 
ter from  plaintiff  to  defendant.  In  which  he 
wrote  about  being  bard  np,  but  did  not  dun 
the  def»idanL  We  do  not  think  this  had  any 
tmdency  to  support  tbe  defense. 

When  defendant  .was  on  the  stand,  and 
while  testifying  In  reference  to  the  occasion 
wbea  blB  wife  went  with  the  girl  Phoebe  to 
Carrolton»  he  was  asked:  "Did  yon.  In  that 
conversation,  tell  your  wife  or  advise  your 
wife  to  take  your  daughter  to  Saginaw?"  TUiB 
question  waa  objected  to  as  leading  and  ex- 
cluded. Whethw  the  question  was  strictly 
leading  or  not,  the  drcoit  Judge  has  some  dis- 
cretion In  shaplDg  the  course  ot  a  trial,  and 
the  ruling  excluding  the  questlm  did  not  In- 
jure the  defendant,  as  he  could  still  have  put 
a  question  which  would  ^dt  the  focta.  See 
Fiaser  r.  Jenulson,  42  Mich.  206,  3  N.  W. 
882.  Indeed,  It  appears  that  defendant  fully 
testified  on  the  subject. 

Id  the  same  connection,  It  waa  urged  that 
error  waa  committed  In  charging  the  Jury  as 
foUowm  **In  determining  whether  swA  a  con- 
tract waa  made,  you  are  to  take  Into  consld- 
natlon  the  dtuation  of  the  parties  at  the 
time,  what  was  said  by  than.  If  anything, 
the  lett^  that  have  been  offered  In  evidence 
In  the  case,  and  all  tbe  evidence  given  here  on 
the  trial,  tiie  condition  of  the  gta:l«  the  fact  as 
to  who  was  tbe  father  of  tbe  Child,  the  ad- 
mitted tect  that  defendant  had  his  wife  take 
her  to  Burt's."  It  la  said  that  It  waa  not  an 
admitted  fact  that  defendant  had  his  wlfetake 
the  ghrl  to  Burt's,  but  testified  that  he  ob- 
jected. But  we  are  convinced  that,  whatever 
be  may  have  said  In  tbe  first  Instance  to  Us 
wife  upon  the  subject.  It  Is  beyond  dispute, 
and  waa  treated  on  tbe  trial  as  an  admitted 
fact,  that  he  did  send  his  wife  to  Saginaw 
with  the  girl. 

6.  TbB  next  aaalgnment  of  error  relates  to 
the  rulings  of  tbe  court  by  which  plalntlfT 
was  pramltted  to  testify  that  bis  wife  wrote 
to  defendant  by  hia  (plaintiff's)  direction, 
stating  that  he  wanted  something  more  than 
a  mere  verbal  contmct  that  he  was  to  be 
piUd  for  keeping  the  child.  The  defendant 
admitted  having  received  a  letter  at  this 
Hme,  but  denied  that  Its  contents  were  as 
claimed  by  tbe  plaintiff,  and  the  questirai  was 
as  to  Its  contents.  If  the  plaintiff  knew  what 
its  contents  were,  and  he  swore  he  did,  he 
'  was  a  competent  witness.  It  Is  urged  that 
his  testimony  was  Incompetent  because  It  oc- 
curred  in  the  absence  of  defendant,  but  tbe 
court  excluded  the  conversation  except  only 
the  fact  that  plaintiff  gave  direction  to  his 
wife  to  write  a  letter.  This  was  a  part  of  the 
res  gestae.  The  contents  of  the  letter  were 
sworn  to,  not  from  these  InstructlonB,  but 


from  having  read  It  Defendant's  counsel, 
in  his  brief,  states:  "If  plaintiff  had  seen 
the  letter  vi^tten,  and  known  the  contents, 
It  would  be  admissible;  but  t^ng  his  vrlfe 
what  to  write,  and  not  knowing  whether  she 
wrote  what  he  told  her  or  no^  would  deariy 
be  incompetent."  We  agree  with  this,  but 
counsel  will  discovw  by  a  casual  reading  of 
tbe  record  that  that  Is  precisely  what  was 
done  In  this  caaa  Plaintiff  testified  that  he 
did  rewl  the  letter,  and  did  not  testify  what 
he  Instmcted  bis  wife  to  write.  "Q.  What 
Instructions  did  you  ^ve  her?  The  Court: 
I  think  you  had  better  show  what  was  writ- 
ten. Q.  Do  you  know  what  was  written?  A. 
Yes,  sir;  I  told  her  to  write.  Mr.  Miller:  I 
object  to  what  you  told  her.  Q.  What  was 
written?  Did  you  see  the  letter?  A.  Yes, 
sir;  In  regards  to  keeping  tbe  child?  Q.  Yes. 
A.  That  I  wanted  something  more  than  a  ret- 
bal  contract  to  show  that  I  was  going  to  get 
paid  tor  keeping  the  child." 

7.  Defendant  sought  In  various  ways  to 
show  that  plaintiff  had  contemplated  adoptp 
ing  the  chUd,  and  that  plaintiff's  wife  did 
adopt  it,  and  a  large  number  of  assignments 
of  errca>  relate  to  the  mllngs  of  tbe  court 
upon  these  questions.  Soma  of  tbe  assign- 
ments predicate  error  on  the  exclusion  of  al- 
leged statements  made  by  the  plaintiff  bef<n» 
the  birth  of  the  cbUd,  repressing  a  wish  of 
pUlntlff  to  adopt  the  child.  VFe  think  this 
testimony  was  too  remote.  It  preceded  by 
some  montbs  tlie  time  when  the  plaintiff  took 
the  child  and  its  mother  to  defeudant's  house, 
uid  the  occasion  when,  acordiog  to  plain- 
tiff's theory,  the  agreement  for  the  future 
care  of  tbe  child  waa  made. 

Tbe  defendant  offered  testimony  tending 
to  show  that  plaintiff  had  adopted  this  child, 
or  that  it  had  been  appr«iticed  to  plaintiffs 
wife.  Uptm  this  subject  the  circuit  Judge 
charged  the  Jury  as  follows:  "Tbere  has 
bem  no  testimony  received  in  this  case 
which  shows  any  legal  adoption  or  appren- 
ticeship of  this  child  by  Burt  or  bis  wife, 
and  I  charge  you  that  the  only  purpose  for 
tbe  receipt  of  the  testimony  respecting  what 
Burt  has  said  In  relation  to  wanting  this 
child  or  having  adopted  the  same  is  to  bear 
upon  the  question  of  tbe  probability  of  the 
contract  being  made,  as  claimed  by  the 
pinlntlff.  Take  Into  consideration,  g^tle- 
men.  In  connection  with  that,  the  reasons 
that  have  been  given  why  they  claimed  the 
child  to  be  theirs,  If  such  claim  was  made, 
and  If  you  find  that  such  apprenticeship 
papers  were  actually  made,  and  what  they 
said  In  relation  to  that,  if  they  said  they  bad 
such  papers,  and  that  Is  the  claim  In  part, 
I  think,  as  throwing  light  upon  their  nnder- 
Btaudliig  at  the  time.  Did  they  at  that  time 
consider  that  th^  were  keeping  the  child 
by  reason  of  a  contract?  Was  it  probable 
that  they  were  doing  so  If  at  that  time  they 
were  holding  out  that  they  kept  the  child 
by  reason  of  tbe  apprenticeship  papers?  Not 
because  the  apprenticeship  jiapers  wore  blnd- 
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lag  or  were  of  any  legal  force.  It  only 
throws  light  upon  the  credibility  of  the  par- 
ties. Were  their  Btatementa,  then,  consiat- 
■ent  with  what  they  have  made  In  this  court, 
or  were  they  made  for  the  reason  that  plain- 
tiff claims,— simply  to  bide  tbe  disgrace  of 
tbe  girl  Phoebe?  Take  into  consideration 
tbe  relationship  of  tbe  parties,  tbe  (act  that 
PboelM  was  the  sister  of  tbe  plalntlflCs  wife. 
mil  the  clrcnmstancefl  that  have  been  di- 
vulged by  the  testimony  bearing  upon  the 
proposition."  He  furtbw  charged  the  Jury, 
at  the  request  of  the  plaintiff:  "I  charge 
you  that  If  you  find  that  the  contract  was 
made,  that  the  fact  of  the  tallc  of  the  adop- 
tion would  not  release  Mr.  Long  from  bis 
liability  under  the  terms  of  this  contract, 
if  Burt  still  continued  to  maintain  and  sup- 
port tbe  child,  relying  upon  the  agreement 
of  Long;  but  whetb^  he  did  so  rely  you 
liare  a  right  to  consider  wiiat  he  may  have 
said."  And  then,  on  his  own  motion,  added: 
■"Whether  he  did  so  rely  upon  tbe  contract, 
as  he  claimed,  yon  have  a  right  to  deter^ 
mine  from  all  tbe  evidence  In  the  case  what 
was  the  contract.  If  any;  aud,  if  yon  find  It 
made  as  claimed  by  tiie  plaintiff,  did  he 
rely  upon  the  last  c(mtract,  or  waa  he  re- 
lying upon  something  elseT'  In  addition  to 
this,  tlic  court  submitted  special  questions 
to  the  jury  as  follows:  First  "Did  tbe 
mother  of  the  child  Nelson  draw  up  and 
«end  to  Harriet  Burt,  wife  of  tbe  plaintiff, 
articles  of  apprenticeship?"  Second.  "Were 
the  same  recHved  by  Harriet  Burt,  wife  of 
tbe  piaintlirr  Third.  "Did  tbe  plaintiff 
teow  of  such  papers?"  Fourth.  "Did  the 
plaintiff  hold  out  to  tbe  defendant  and  to 
the  world  in  general  that  the  child  Nelson 
bad  been  adopted  or  apprenticed  by  himself 
and  wife?"  All  four  of  these  questions  were 
answered  In  the  negative,  and  clearly  dispose 
of  tbe  adoption  or  apprenticeship  papers, 
vnleRS,  as  contended  by  defendant's  counsel, 
there  was  error  in  excluding  testimony  on 
this  subject.  It  is  true  the  court,  when  the 
apprenticeship  papers  were  first  received, 
and  when  It  was  ascertained  that  they  were 
made  to  plaintiff's  wife,  and  not  to  plaintiff, 
and  upon  the  statements  of  defendant's 
counsel  that  be  did  not  expect  to  show  that 
plaintiff  himself  had  anything  to  do  about 
making  tlie  papers,  excluded  the  evidence. 
But  subsequently,  at  page  90,  the  court  said 
to  counsel:  "At  this  point,  it  appearing  al- 
ready to  a  certain  extent  some  testimony 
has  gone  in  without  objection  on  the  part 
of  the  plaintiff  in  relation  to  certain  nr 
tides  claimed  by  defendant  to  have  been 
made  by  the  daughter  Phoebe,  as  to  appreu- 
llceship,  the  court  now  allows  the  defendant 
to  go  into  that  matter  as  fully  as  they  offered 
to  yesterday,  If  they  desire;  so  far  as  mail- 
ing the  offer  subject  to  the  ruling  of  the 
court  as  to  the  materlaJity  of  euch  portions 
as  may  be  objected  to  hereafter.  I  do  this, 
gentlemen,  because  I  think  enough  already 
liae  gone  into  tbe  case,  and  the  Jury  have  & 


partial  Idea  of  It,  the  same  Iiavtng  gone  in 
without  objection,  and  under  objection  1 
shall  allow  the  entire  evidence  to  be  comdd- 
ered  by  them."  This  opened  the  door  folly. 
Counsel  in  their  brief  say:  "No  special  ques- 
tion was  asked  tbe  Jury  whether  plaintiff 
himself  had  adopted  or  apprenticed  tbe 
child.  Neither  was  any  question  asked 
whether  the  wife  of  the  plaintiff  bad  adopt- 
ed or  apprenticed  the  child  wftb  the 
imowledge  or  consent  of  the  plaintiff.  Nei- 
ther waa  the  question  asked  If  the  plain- 
tiff held  out  to  the  d^^dant  that  he  had 
adopted  tbe  child.  And  neither  was  tbe 
question  asked  If  tbe  plaintiff  bad  hdd  out 
to  tbe  world  In  general  that  he  had  adopted 
the  child."  When  it  la  considered  that  the 
only  testimony  tending  to  show  an  adoption 
or  apprenticeship  was  that  which  related  to 
the  adoption  by  the  plaintlirs  wife,  we  fall 
to  understand  why  this  sbonld  have  been 
inserted  in  ttie  connsel's  brief.  When  a  wit- 
ness for  defendant,  James  I^g,  was  on  the 
stand,  and  was  interrogated  with  reference 
to  a  talk  with  plaintiff  about  having  papeni 
for  the  boy,  the  court  as]^ed  of  counsel:  ''You 
don't  claim  that  Bnrt  [plaintiff]  had  any- 
thing to  do  about  making  tbe  papers.  Mr. 
Miller?  A.  No.**  When  It  was  first  offered 
to  show  the  existence  of  apprenticeship  pa- 
pers, counsel  for  plaintiff  asked*  "Tour 
proposition  Is  this:  That  these  papers,  thesp 
apprenticeship  papers,  were  made  to  Mrs. 
Burtr*  Mr.  Miller  replied:  "Tes,  sir."  We 
think  the  opportunity  offered  the  defendant 
to  go  into  this  subject  was  ample;  that 
the  court  submitted  to  tiie  Jury  the  question 
of  whether  such  papers  were  made  for  the 
only  purpose  for  which  they  were  admissi- 
ble; and  the  Jury  sustained  the  plaintiff's 
theory,  and  evidently  fflsbeUeved  the  wit- 
nesses of  the  defense. 

S.  Certain  assignments  are  based  upon  tbe 
rulings  of  tbe  court  In  allowing  witnesses 
for  plaintiff  to  explain  and  give  their  rea- 
sons for  their  acts  In  connection  with  tbe 
transaction  in  question.  The  fftcts  were 
such  that  an  inference  might,  but  for  the 
explanation,  have  been  drawn  unfavorable 
ro  plaintiffs  contention,  by  assuming  the  ex- 
istence of  certain  motives  or  reasons.  We 
think  the  testimony  received  falls  within 
Ives  V.  Tregent,  29  Mich.  390,  and  Hall  T. 
Morlarty,  57  Mich.  345,'24  N.  W.  96. 

9.  Complaint  Is  made  of  tbe  allowance  of 
certain  questions  to  the  defendant  upon  the 
subject  of  whether  he  had  caused  a  com- 
plaint for  rape  to  be  made  against  the  plain- 
tiff. Defeudant'a  counsel  had  drawn  out  the 
fact  that  plaintiff  had  been  arrested  for  rape 
upon  the  person  of  defendant's  granddaugh- 
ter, and  this  inquiry  was  proper  as  bearing 
upon  the  animus  of  defendant.  It  Is  urged 
that  the  complaint  was  the  best  evidence, 
but  the  fact  that  plaintiff  was  arrested  had 
already  been  shown,  and  the  Inquiry  simply 
related  to  defendant's  connection  with  the 
arrest   He  testified  that  he  did  not  make 
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tbe  cfunplaiDt,  bat  the  Inquiry  was  further 
pressed  to  ascertain  whether  he  bad  tnstlsat- 
ed  It  It  was  competoit  for  tbe  puipoM 
stated. 

10.  We  bare  carefully  examined  the  ex- 
ceptlcms  to  the  charge  of  tbe  court  as  cItcd, 
and  to  the  refusals  to  charge  as  requested. 
We  think  tbe  court  Tet7  fAlrly  presented  the 
questions  Involved  In  the  case  for  the  deter- 
mination of  tbe  Jury.  There  was  room  for 
a  different  rerdlct,  but  there  was  at  least 
equal  ground  for  reacbtng  the  conclusion 
which  tbe  Jury  did.  We  think  no  prejudl- 
«lal  error  was  committed  on  tbe  trial,  and 
tbe  Jndgm«it  will  be  affirmed. 

ORANT,  J.,  took  no  part  In  tbe  decision 
of  tnls  case.  Tbe  other  Justices  concurred. 


WBIDB  T.  CITY  OF  ST.  PAUL. 
<Supreme  Court  of  Minnesota.  July  10,  1886.) 

IXTBXEST  0»  AWAKD  I^X  CoMDBHKATION  PROCSSD- 

iHQB— Application  or  Fathest. 

1.  The  dty  of  St  Paol,  by  virtue  of  the  pxo- 
Tlaions  of  Its  charter,  Instituted  proceediam  to 
condemn  certain  real  estate  for  street  and  levee 
purposes,  and  the  proceedings  were  duly  con- 
firmed September  13,  1886.  The  owner  of  the 
condemned  property  appealed  from  the  order  of 
confirmation,  and  a  trinl  in  the  district 
court  .Tanuary  S,  1890,  aald  order  was  sustained. 
The  city  of  St  Panl  prior  to  September  13,  1886, 
took  possession  of  the  property  so  condemned, 
and  over  Bin«>  has  used  it  for  street  and  levee 

f)urpo8e«.  Seld,  that  the  owner  of  the  property 
B  entitled  to  interest  from  September  13,  1886, 
upon  the  amount  awarded  as  damages,  aotil 
psymcnt  thareof. 

2.  Where  an  Indebtedness  consists  of  priD< 
cipal  and  interest  and  a  payment  is  made  by  the 
debtor,  which  io  not  applied  by  him  or  tbe  cred- 
itor to  any  part  of  tne  indebtedness,  tbe  law 
applies  the  payment  first  to  satisfy  the  inter- 
est, and  then  the  principaL 

(Syllabns  by  the  Crmrt.) 

Appeal  from  district  court,  Ramsey  county; 
J.  J.  Egan,  Jud£e. 

Action  by  Nellie  M.  Welde  against  the  city 
of  St  Paul.  Judgment  was  ordered  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

Leon  T.  Chamberlain,  Walter  L.  Chapln,  B. 
J.  Darragh.  and  H.  M.  I^llilps,  for  appellant 
StevniB,  O'Brien,  Cole  &  Albrecbt,  for  re- 
^ndent 

BUCK,  J.  The  city  of  St  Paul  Instituted 
condemnation  proceedings  for  the  purpose  of 
taking  tbe  plaintiff's  land  for  a  street,  and 
on  August  4,  1886,  by  the  action  of  Its  board 
of  public  works,  made  an  assessment  of  the 
costs,  beneflta  and  damages  from  such  tak- 
ing, which  assessment  was  duly  confirmed 
September  13,  1886.  The  compensation  al- 
lowed for  such  taking  was  tbe  sum  of  $4,208, 
And  tbe  plaintiff,  deeming  herself  aggrieved 
by  the  assessment,  applied  therefrom  to  tbe 
district  court  of  Ramsey  county,  where,  upon 
trial  duly  had,  the  assessment  was  affirmed 
on  or  about  tbe  month  of  January,  1890. 
This  actlm  was  ccmunenced  In  the  month  of 


March,  1893.  and  tbe  Items  upon  which  she 
bases  hw  cause  of  actloa  are  set  forth  in  ber 
complaint  as  fnHows: 

Principal    $4,208  00 

Interest  from  September  18,  1886,  to 
March  21,  1^  $1,915  27 

Total  amount  dne  March  21,  1893. .  $6,123  27 
Cash  payment  on  March  21,  1883. .  $5,S17  14 

$  606  13 

This  actliHi  Is  to  recover  the  alleged  bal- 
ance dne  of  $606.13.  It  will  be  readily  seen 
that  the  ccmtrorersy  Is  over  the  question  of 
interest.  Prior  to  the  time  of  the  conflrma- 
tioQ  of  the  assessment  on  the  18th  day  of 
tember,  1886,  the  city  took  possession  of  the 
piece  of  land  which  It  had  caused  to  be  con- 
demned, and  ever  since  has  kept  possession 
thereof,  and  used  It  for  street  purposes. 

We  will  flrst  consider  tiie  appellant's  fifth 
assignment  of  error,  viz.  that  the  court  erred 
In  holding  and  deciding  that  tbe  plaintiff  Is 
entitled  to  recover  any  Interest  on  the  dam- 
ages awarded  subsequent  to  l^Iarch  10,  1887. 
We  suppose  this  claim  )s  based  upon  tbe  as- 
sumption that  the  city  had  before  this  date 
collected  the  amount  of  damages  awarded  to 
plaintiff,  and  that  it  was  ready  and  willing 
to  pay  It  to  plaintiff,  and  that  the  city  treas- 
urer had  given  due  notice  thereof  by  publica- 
tion, and  that  from  the  time  of  such  collec- 
tion, and  especially  after  such  publication, 
interest  on  tbe  award  would  cease.  There 
are  several  reasons  why  this  contention  of  the 
appellant  is  fallacious:  First  The  court  be- 
low found  as  a  fact  and  such  finding  is  sup- 
pcn*tGd  by  ample  evidence,  that  tbe  defendant 
was  never  ready  and  wlUlng  to  pay  tbe  dam- 
ages to  the  plaintiff  until  the  time  of  the  par- 
tial payment  of  $5,617.14,  made  March  21, 
1893,  and  that  until  tbe  last-named  date  it 
refused  to  pay  plaintiff  such  damages  so 
awarded  her,  or  any  part  thereof.  Second. 
The  <nty  having  on  tbe  13th  day  of  Septem- 
ber confirmed  the  assessment  and  taken  jms- 
session  of  the  condemned  land,  and  continu- 
ally retained  such  possession,  it  is  liable  foi- 
Interest  from  that  date.  Third.  Assuming, 
without  deciding  the  question,  that  the  char- 
ter of  tbe  defendant  city,  providing  that  as 
soon  as  the  money  to  pay  the  damages  is  col- 
lected notice  thereof  shall  be  given  by  pub- 
lication, would  be  sufficient  to  stop  the  accru- 
al of  Interest  on  tbe  damages  awarded  If  the 
money  was  actually  In  the  city  treasury  for 
such  purpose,  yet  no  such  fact  is  shown  In 
this  case,  and  from  its  continued  neglect  and 
refusal  to  pay  the  award  it  Is  only  a  fair  in- 
ference that  no  such  fund  existed  until  tbe 
partial  payment  was  made  on  the  21st  day  of 
March,  1893.  The  mere  publication  of  tbe 
notice  would  not  of  itself  be  evidence  that 
such  fund  was  In  the  city  treasury,  ready  to 
be  applied  in  payment  of  the  damages  so 
awarded.  Whatever  may  be  the  diversity  of 
opinion  upon  tbe  subject  of  allowing  Interest 
In  condemnation  cases,  we  think  the  rule  Is 
pretty  well  establlsbed  in  this  state  that  In- 
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tercet  should  be  allowed  from  the  date  ot  the 
award.  Warren  r.  Railroad  Co.,  21  Minn. 
424;  City  of  MinneapoliB  v.  Wilkin,  30  Minn. 
147,  15  N.  W.  GGS.  Interest  In  this  case  was 
allowed  from  tbe  time  of  the  confirmation  of 
the  assessment,  and  wliaterer  may  be  the 
construction  placed  upon  the  provisions  of  the 
city  charter  as  to  the  time  when  the  absolute 
right  to  take  possession  of  the  condemned 
land  rested  In  the  city  is  quite  immaterial, 
as  tbe  city  did  take  possession  thereof  before 
September  13.  188(1,  the  date  of  the  conflrma- 
tioD  of  the  assessment,  and  the  possession 
nnd  use  of  said  land  has  been  under  the  claim 
of  right  by  virtue  of  tbe  condemnation  pro- 
ceedings originally  Instituted.  It  is  Imma- 
terial that  an  appeal  was  pending  for  a  long 
time,  and  especially  Is  this  so  because  the 
appellant  has  continually  used  and  possessed 
the  land  during  all  of  the  time.  Any  other 
rule  would  obviously  be  so  unjust  that  we 
should  not  adopt  It.  See  City  of  MinneapoliB 
V.  Wilkin,  30  Minn.  145,  15  N.  W.  608.  In 
this  case  the  plaintiff  was  prevented  from 
receiving  her  damages  for  a  period  of  nearly 
seven  years,  and  the  interest  allowed  Is  only 
part  of  the  Just  compensation  guarantied  by 
the  constitution.  Warren  v.  Railway  Co.,  21 
Minn.  424.  She  has  been  deprived  of  the  use 
of  it  during  all  the  time  from  the  date  of  the 
first  taking.  Supp<»e  this  property  was  Im- 
proved, bringing  a  large  rental,  and  Its  value 
assessed  as  of  the  time  of  taking,  and  she 
was  deprived  of  the  Income  during  all  of  this 
long  i>erlod  of  time.  It  would  be  an  intoler- 
able hardship  to  deprive  her  of  the  Interest 
on  tbe  damages  awarded.  In  Lewis  on  Emi- 
nent D(Hnaln  (section  499)  the  rule  Is  laid 
down  that,  "where  damages  are  assessed  for 
property  which  has  already  been  lawfully  ap- 
propriated to  public  use,  Interest  should  be 
allowed  from  the  time  of  the  appropriation 
oi  entry  on  the  property,  and,  where  property 
is  taken  possession  of  for  public  use,  though 
wrongfully,  and  a  suit  or  proceeding  is  c<hu- 
menced  for  the  first  compensation,  Interest 
should  be  allowed  from  the  date  of  entry." 
Even  If  there  have  been  any  Irregularities  in 
the  proceedings  on  the  part  of  the  city,  such 
as  allowing  the  damages  to  remain  un[)ald 
for  nine  months  after  the  assessment  for 
damages  as  provided  In  the  city  chartM*,  and 
where  it  further  provides  in  such  case  that 
all  proceedings  shall  lapse  and  tbe  money 
paid  into  the  treasury  shall  be  returned  to 
the  parties  entitled  thereto,  the  city  cannot 
legally  raise  that  question  so  long  as  it  keeps 
the  condemned  property  for  the  public  use. 
Such  a  conteDti<m  is  without  merit,  and  the 
city  cannot  retain  tbe  property  without  pay- 
ing a  Just  compensation  therefor.  The  rule 
Invoked  by  tbe  appellant's  counsel  that  plain- 
tiff, having  accepted  the  principal  damages 
awai-ded,  cannot  uow  recover  the  Interest, 
cannot  be  sustained.  Neither  the  facts  in  tbe 
case  nor  tbe  findings  of  the  court  warrant 
this  contention  of  the  appellant  Tbe  trial 
court  found  that  tbe  respondeat  accepted  tbe 


payment  of  (5,517.14  as  a  partial  payment 
without  prejudice  to  her  right  to  recover  the 
balance  of  her  damages  and  Interest  remain- 
ing due  and  unpaid.  Conceding  that  the  evi- 
dence does  not  show  any  special  agreement 
between  the  parties  to  this  effect,  yet  where 
the  indebtedness  consists  of  principal  and  in- 
terest, and  a  payment  is  made  generally.  It 
sbould  first  be  applied  to  satisfy  and  ke^ 
down  the  Interest,  The  law  makes  this  ap- 
plication in  the  absence  of  any  agreement  be- 
tween the  parties,  and  If  the  payment  exceeds 
the  amount  of  Interest  it  Is  thea  applied  on 
the  principal  in  whole  or  In  part,  as  the  case 
may  be.  LAsh  v.  Eldgerton,  13  Minn.  210 
(Gil.  197).  There  are  numerous  other  auth<Hl- 
tles  which  support  this  rul&  Tbe  fact  that 
the  principal  and  interest  due  in  this  case 
arose  under  condemnation  proceedings  would 
not  change  the  rule,  as  the  appellant  city  took 
immediate  possession  of  the  condemned  pn^ 
erty  and  continuously  used  It  under  claim  of 
right  It  is  further  contended  by  the  appe- 
lant that  tbe  plaintiff  was  never  ready  and 
willing  to  execute  an  Indemnity  bond  to  the 
city  to  protect  It  against  Hens,  upon  the  con- 
demned property,  and  that  plaintiff  never 
paid  or  satisfied  a  mortgage  upon  the  prem- 
ises running  to  <»ie  Schwan;  and  which  It 
alleges  were  matters  necessary  to  be  done 
as  a  conditlcm  precedent  to  the  payment  of 
the  damages  to  the  plaintiff.  The  court  be- 
low found  against  plaintiff  uprni  these  points, 
and  the  evidence  Justifies  the  findings.  We 
have  examined  all  of  the  errors  assigned,  and 
find  none  of  them  prejudicial  to  the  rlghti* 
of  tbe  appellant  and  the  order  ct  tbe  court 
below  is  affirmed. 


BROWNE  V.  ST.  PAUL  PLOW  WORKS. 
(Supreme  Court  of  Mlunesota.  July  10,  1889.> 
Breach  of  Contract— Dimaoes. 
B.  sold  and  delivered  to  P.,  a  corporation, 
certain  letters  patent  for  the  consideration  of 
the  issue  and  delivetr  to  B.  by  P.  of  60  sbareK 
of  capital  stock,  and  Its  agreement  to  redeem 
the  same  in  cash  at  Its  par  value  of  $3,000  at  tbe 
end  of  five  years.  If  so  requested  by  B.,  Which 
he  did,  and  tendered  back  the  shares  of  stock, 
which  P.  refused  to  receive,  and  also  refused 
to  pay  the  sum  of  f3,000,  but  retained  the  let- 
ters patent  and  made  no  attempt  to  rescind  the 
contract  and  B.  brought  suit  against  P.  BHd. 
that  B.  is  entitled  to  recover  as  tiis  damages  the 
agreed  value  of  the  stock,  vis.  $3,000. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ramsey  county; 
James  3.  Egao,  Judge. 

Action  by  William  J.  Browne  against  the 
St  Paul  Plow  Works.  From  an  order  orer- 
rnllng  a  demurrer,  the  complaining  defendant 
appealSL  Affirmed.  ' 

Stevens,  O'Brien,  Cole  &  Albrecbt  for  ap- 
pellant W.  U.  Williams,  for  respondent 

BUCK,  J.  On  the  13th  day  of  June,  188S. 
In  consideration  of  the  Issue  and  delivery  tc 
tbe  plaintiff  by  defendant  of  60  shares  of  its 
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capital  btock,  and  Its  promise  and  agreement 
to  redeem  said  stock  at  Its  par  value  of  (3,000 
at  tbe  end  of  fire  rears  from  the  said  13tb 
H&j  of  Jmie,  1888,  thlB  plaintiff,  b;  a  cer- 
tain agreement  in  writing,  sold,  assigned,  and 
transferred  to  defendant  certain  letters  pat- 
ent granted  to  him  by  tbe  United  States,  ajid 
which  were  owned  by  plaintiff,  to  wit,  let- 
ters patent  Na  34,551,  bearing  date  April  27, 
1880,  for  an  improvement  In  wheel  gang 
plows,  and  letters  patent  No.  835,013,  bear- 
ing date  the  26th  day  of  Janoair,  1^0,  for 
an  Improvement  In  spring  cultivators,  togeth- 
er with  the  whole  right,  title,  and  Interest  in 
and  to  and  under  said  letters  intent,  and 
each  of  them,  for  Its  use  to  tbe  full  end  of 
tbe  term  for  which  said  letters  patent  were 
granted.  The  drfendant  is,  and  since  •  June 
13, 1888,  has  been,  a  coriwratlon  duly  created 
and  organized  under  the  laws  of  this  state 
for  the  manufacture  of  and  dealing  In  plows 
and  all  kinds  of  agricultural  Implementa  and 
machinery,  and  such  other  business  as  may 
be  connected  therewith.  In  pursuance  of  safd 
agreement.  It  did  issue  to  platntlfF  60  shares 
of  its  capital  stock  of  tbe  par  value  of  $50 
per  share,  and  delivered  its  certificate  of 
stock  to  plaintitr,  and  at  the  same  time,  and 
as  part  ot  the  consideration  for  tbe  transfer 
to  tt  of  said  letters  patent,  executed  an  agree- 
ment in  writing  as  follows:  "Whereas,  the  SL 
Paul  Plow  Works  has  assigned  to  W.  J. 
Bi-owne  sixty  shares  of  Its  capital  stock  of 
the  par  value  of  fifty  dollars  (950.00)  per 
f^re,  In  consideration  of  the  transfer  by 
said  W.  J.  Browne  to  said  8t  Paul  Plow 
Works  of  certain  patents  obtained  by  him, 
with  the  understanding  that  the  said  stock 
Is  to  be  redeemed  la  cash  by  the  Bt  Paul 
Plow  Works  at  the  espiratl<m  of  five  years 
from  this  date.  If  so  requested  by  said  W.  J. 
Browne:  Now,  therefore,  In  compliance  with 
the  above  understanding  and  agreement,  and 
pursuant  with  the  resolutions  adopted  by  the 
board  of  directora  of  the  St  Paul  Pldv 
Works,  this  Instrument  represents  and  stands 
for  the  obligation  of  the  St  Paul  Plow  Works 
to  redeem  said  stock  at  its  par  value  in  cash 
at  the  expiration  of  five  years  from  date,  if 
so  requested  by  said  W.  J.  Browne.  Witness 
the  band  of  S.  S.  Murdock,  President,  O.  J. 
Gotshall.  Secretary.  Dated  St.  Paul,  Minne- 
sota, this  13tb  day  of  June,  1888."  At  the  ex- 
piration of  the*  five  years,  plaintiff  requested 
tbe  defendant  la  writing,  to  take  back  and 
redeem  said  stock  at  its  par  value  of  $50  per 
sliare,  and  to  pay  to  plaintiff  therefor  the 
said  sum  of  $3,000  In  cash,  and  at  the  same 
time  duly  tendered  the  certificate  of  stock, 
and  offered  to  surrender  and  deliver  the  same 
to  defendant  upon  the  payment  to  him  of  Its 
par  value  of  $3,000.  The  defendant  refused 
to  take  back  tbe  stock,  and  refused  to  re- 
deem the  same,  or  pay  plalntlfT  tbe  value 
thereof,  as  agreed  npon. 

It  Is  evident  that  tbe  tlUe  to  the  letters 
patent  passed  from  the  plaintiff  to  the  de- 
fendant; that  It  has  kept  possession  of  the 


same;  that  It  has  not  offered  to  return  tbem 
to  plalntUf,  nor  In  any  manner  att^pted  to 
r^ind  the  sale,  nor  does  It  find  fault  with 
the  condition,  value,  or  character  of  the  prop- 
erty it  received.  It  simply  retained  It  for  flva 
years,  and  now  seeks  to  perpetuate  the  pal- 
pable injustice  of  stIU  keeping  It  without 
paying  tiie  consideration  agreed  upon.  The 
only  error  assigned  Is  that  the  complaint  does 
not  state  a  cause  of  action;  that  It  only  al- 
leges an  executory  contract  upon  the  part  of 
the  defendant  to  buy  the  stock  In  qnestloiv' 
and  a  refusal  to  perform  It;  and  that  It  does 
not  state  any  damages,  or  facts  from  which 
any  damages  may  be  Inferred,  as  a  conse- 
quence of  the  breach.  This  Is  a  case  of  the 
breach  of  an  executed  contract  of  sale,  but 
unexecuted  as  to  the  payment  of  the  agreed 
purchase  price.  It  Is  not  a  case  wbei-e  dam- 
ages arise  for  nonperformance  of  an  execu- 
tory contract  where  neither  aide  has  per- 
formed. Tbe  plaintiff  has  performed  his  part 
of  the  contract,  and  tbe  defendant  does  not 
repudiate  It  only  to  the  extent  that  It  refuses 
to  pay  for  the  consideration  wblcb  It  has  re- 
ceived. By  its  demurrer  it  admitted  that  it 
purchased  tbe  letters  patent  In  consideration 
for  which  It  issued  $3,000  worth  of  Its  stock 
to  tbe  plalntifT,  and  agreed  with  him  that  he 
might  accept  It  In  payment  or,  at  his  elec- 
tion, at  the  end  of  five  years,  he  might  de- 
mand payment  of  the  valne  thereof,  to  wit 
$3,000,  at  which  time  It  bad  agreed  to  redeem 
the  Eame  at  that  price  In  cash.  The  altera- 
tions In  tbe  complaint  do  not  disclose  a  state 
of  facts  wblch  would  permit  the  defendant 
to  rescind  If  It  wished  to  do  so.  As  plaintiff 
has  performed  his  part  of  the  contract  the 
amount  of  damages  he  Is  entitled  to  recover 
Is  tbe  agreed  contract  prices  viz.  $3,000.  The 
payment  In  stock  was  a  conditional  one,  but 
the  legal  effect  of  the  terms  of  tbe  contract, 
■0  tnx  as  concerns  the  plaintiff.  Is  precisely 
the  same  as  though  the  agreement  was  to 
pay  solely  the  $3,000  In  cash.  It  was  not  an 
optional  right  of  the  defendant  to  pay  In 
stock,  or  as  damages  the  difference  between 
tbe  value  of  the  stock,  and  Its  agreed  price. 
Its  obligation  was  an  absolute  one  to  pay  the 
value  of  the  stock,  vis.  $3,000,  when  tbe 
platntlfl  demanded  It  at  the  expiration  of  five 
years.  It  is  evident  that  both  parties  con- 
templated at  the  time  of  making  the  contract 
that  tbe  plaintiff  should  receive  the  full  value 
of  the  property  which  be  s<4d  to  the  defend- 
ant and  therefore  the  power  of  election  of 
whether  be  wonld  demand  cash  or  return  of 
the  stock  was  vested  In  bim.  If  this  prop- 
erty depreciated,  or  became  worthless,  at  tbe 
end  of  five  years,  It  would  not  be  tbe  meas- 
ure of  value  of  that  which  tbe  plalntlfT  should 
receive,  and  so  tbe  defendant  agreed  that  for 
$3,000  worth  of  property,  which  It  received. 
It  would  pay  an  equivalent  in  the  manner 
stated  In  the  written  agreement,  viz.  redeem 
it  at  its  par  value  In  ca^.  While  the  lan- 
guage, "to  redeem  said  stock  at  Its  par  value 
In  cash  at  tbe  expiration  of  five  years  from 
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date,"  In  the  written  Instrument,  1b  some- 
what ambiguous,  yet  we  construe  It  to  mean^ 
taking  tbe  whole  Instrument  together,  that 
the  par  value  of  the  60  shares  had  been 
agreed  upon  at  the  amn  of  $3,000,  and  that 
plaintiff  could  not  claim  more  nor  defendant 
claim  less,  because  this  was  tbe  contract 
price.  The  following  authorities  sustain  this 
doctrine:  Thompson  t.  Alger,  12  Mete. 
(Mass.)  428;  Thomdike  r.  Locke,  ^  Mass. 
'AiO  ;  Pearson  t.  Mason,  120  Mass.  53.  The 
order  appealed  from  is  therefore  affirmed. 


MARECK  et  al.  r.  MUTUAL  RESERVE 
FUND  LIFE  ASS'N. 
(Sapreme  Court  of  Minnesota.   July  10,  1895.) 

Lin  lNSUKi.!ICB— DEATB  BT  SdICIDE — CoNSTUDO- 
Tioir  or  Inco:!TB8Tablb  Clidse. 

The  defendant  issued  to  B.  a  life  insur- 
ance p<^ic7  for  15,000,  payable  at  his  death  to 
his  personal  representatives.  One  clause  on  the 
printed  policy  provided  that:  "Death  of  the 
member  by  bis  own  hand,  whether  voluntary  or 
involunta^,  aane  ot  insane,  Is  not  a  risk  a»- 
eumed  by  tbf  assodation  in  this  contract;  but 
in  every  such  case  there  shall  be  payable,  sub- 
ject to  all  t"be  conditioua  of  this  contract,  b  sum 
equal  to  the  amount  of  the  assessments  pttid  i 
by  said  member,  with  six  per  cent,  int^est;  I 
but  the  board  of  directors  or  the  executive  com- 
mittee may.  in  writing,  waive  the  conditions." 
Written  in  mk  across  the  face  of  the  policy,  and 
forming  a  part  of  it,  was  the  following:  "After 
five  years  from  tbe  date  of  this  certificate,  it  is 
incontestable  for  any  cause,  except  nonpayment 
of  dues  or  mortuary  assessments,  the  age  of  the 
applicant  being  correctly  stated  in  the  applica- 
tion for  the  certificate."  The  age  of  the  insured 
was  correctly  stated  in  his  application,  and  all 
dues  and  mortuary  assessments  were  duly  paid 
uD  to  the  time  of  his  death.  More  than  five 
years  after  the  date  of  the  certificate,  the  in- 
sured came  to  his  death  by  his  own  band.  Sdd, 
that  the  "incmtestable  dause"  anplied,  and 
that  the  company  was  liable  for  the  full  sum  of 
$5,000. 
(Byllhbufl  by  the  ConrL) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Bobert  D.  RusBell,  Judge. 

Action  by  Titiu  Mareck,  WUilam  M. 
Wright,  and  John  F.  Byers,  executors  of  M. 
J.  Befferdlng,  deceased,  agaiost  tbe  Mutual 
Beserre  Fund  Life  Aasoclatlon.  Plaintiffs 
had  Judgment,  and  defendant  appeals.  Af- 
firmed. 

Cobb  &  Wheelwright,  for  appellant,  John 

F.  Byers,  for  respondents. 

MITCHELL,  J.  In  August,  1886,  tbe  de- 
fendant issued  to  one  BefTerding,  plaintiffs' 
testate,  a  certificate  or  policy  of  life  insur- 
ance for  $5,000,  payable  to  bis  legal  represen- 
tatives within  90  days  after  receipt  of  «at- 
Isfactorr  evidence  of  his  death.  Paragrapb 
9  of  the  policy,  which  was  a  printed  form, 
reads  as  follows:  "Death  of  the  member  by 
bis  own  band,  whether  voluntary  or  luTOlnn- 
tary,  sane  or  insane.  Is  not  a  risk  assumed 
by  tbe  assodation  on  this  contract;  but  in 
every  such  case  there  shall  be  payable,  sub- 
ject to  all  the  condltlona  of  this  contract,  a 


sum  equal  to  tbe  amount  of  the  aaseasments 
paid  by  said  member,  with  six  per  cent  in- 
terest; but  the  board  of  directors  or  the  ex- 
ecutive committee  of  the  assodation  may.  In 
writing,  waive  this  condition."  Paragraph 
11  provides  that  the  policy  Is  Issued  and  ac- 
cepted subject  to  the  express  conditions, 
among  others,  that  If  the  Insured  should  re- 
main 48  hours  In  any  place  after  yellow  fever 
shall  have  been  declared  epidemic,  and  deatb 
shall  ensue  from  that  disease,  or  If  he  shall 
engage  In  certain  specified  hazardous  employ- 
ments, or  engage  In  dueling,  etc.,  and  deatb 
shall  result  therefrom,  then  In  every  such 
case  the  contract  shall  be  null  and  void,  and 
all  payments  made  thereon  forfeited  to  the 
association.  Written  In  red  ink  across  the 
face  of  tbe  policy,  and  forming  a  part  there- 
of, was  the  following  provision:  "After  fire 
years  from  the  date  of  this  certificate,  it  Is 
Incontestable  for  any  cause,  except  nonpay- 
ment of  dues  or  mortuary  assessments  at  tbe 
times  and  place  and  In  the  manner  herein 
provided,  the  age  of  the  applicant  being  cor- 
rectly stated  In  the  application  for  this  cer^ 
tlficate."  The  age  of  the  insured  was  cor- 
rectly stated  In  his  application  for  the  cer- 
tificate, and  he  duly  paid  all  his  dues  and 
mortuary  assessments  up  to  tbe  time  of  his 
death.  In  September,  1893,  while  the  policy 
was  in  full  force,  and  more  than  five  years 
after  the  date  of  the  certificate,  tbe  Insured 
came  to  his  death  by  bis  own  band.  Tbe  only 
question  In  tbe  case  Is  whether  the  company 
Is  bound  to  pay  the  $5,000,  or  only  a  "sum 
equal  to  tbe  amount  of  the  assessments  paid 
by  said  member,  with  six  per  cent.  Inter(«t." 

Defendant's  contention  Is  that  the  contract 
contemplates  two  separate  and  distinct  risks, 
—death  by  suicide,  and  death  from  any  other 
cause;  that  in  the  latter  case  It  promised  to 
pay  $5,000,  and  In  the  former  only  tbe 
amount  of  premfums  paid,  with  interest; 
that  the  "Incontestable  clause"  Is  Inapplicable, 
because  tbe  company  Is  not  contesting  the 
policy,  but  only  proposing  to  pay  according 
to  Its  terms;  that  deatb  by  suicide  was  not 
a  risk  which  they  assumed,  except  to  the  ex- 
tent of  the  premiums  paid,  with  Interest 
While  the  literal  language  of  the  contract 
lends  an  air  of  plausibility  to  this  argument 
yet  we  do  not  think  It  is  sound.  There  is 
nothing  In  the  policy  contemplating  two  dis- 
tinct and  separate  risks.  The  assured  ap- 
plied for  an  insurance  on  bis  life  of  only  one 
sum,  viz.  $5,000.  The  amount  for  which  the 
policy  was  Issued  was  $5,000,  payable  at  his 
deatb,  but  coupled  with  numerous  conditions, 
the  breach  of  any  one  of  which.  If  not  waiv- 
ed, relieved  the  Insurer  from  liability.  Coun- 
sel for  defendant  admits,  correctly,  and.  no 
doubt,  advisedly,  that  If  death  had  occurred 
from  any  of  the  causes  enumerated  In  the 
eleventh  paragraph  tbe  "incontestable  clause** 
would  have  applied.  But  these  risks  were  no 
more  assumed  by  the  compai^  than  was 
deatb  by  suicide.  If  not  waived,  deatb  from 
any  of  them  would  have  forfeited  the  right 
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of  the  beneficiary  to  the  ¥5.000.— the  amoTint 
of  the  insurance.  The  only  difference  would 
have  been  that,  In  case  of  death  from  any  of 
the  causes  named  In  the  eleventh  paragraph, 
the  benefldary  would  have  had  no  claim  ei< 
ther  to  the  sum  Insured,  or  for  the  refundlny 
of  the  premiums  paid,  whereas,  In  the  case  of 
death  b78ulclde,  while  the  $5,000  would  be  for- 
feited, the  company  would  be  bound  to  refund 
tbe  premiums.  Elxcept  In  this  one  particular, 
there  is  no  essential  difference  between  the 
conditions  of  paragraph  0  and  of  paragraph 
11.  In  both  cases  the  breach  of  the  condition 
forfeits  the  $6,000.  There  are  two  or  three 
elementary  rules  of  construction  that  are  pe- 
culiarly applicable  to  contracts  of  this  class. 
They  are  to  be  liberally  constnied  In  favor 
of  the  Insured,  so  as  not  to  defeat,  without 
plain  necessity,  the  object  of  the  policy;  and, 
If  there  la  a  doubt  as  to  the  meaning  of  terms 
In  the  policy  excepting  the  Insurer  from  lis- 
blllty,  they  are  to  be  construed  most  strong- 
ly against  him.  As  Is  said  in  one  case:  "That 
Is  the  true  meaning  of  my  contract  which  1 
desire  the  other  contracting  party  to  put  up- 
on It;  not  that  which.  In  my  own  favor,  I 
wrap  np  in  general  phrase."  If  there  Is  a 
reasonable  doubt  as  to  the  extent  of  the  ap- 
plication of  the  "Incontestable  clause,"  It 
must  be  solved  In  favor  of  the  beneficiary. 
This  clause  was  Inserted  In  the  contract  by 
the  company  Itself.  Being  written  across  the 
face  of  the  policy,  it  was  presumably  the  last 
expression  of  the  agreement  of  the  parties, 
and  the  one  most  In  mind  at  the  time  of  Its 
execution.  It  was  written  there  for  a  pur- 
pose. That  purpose  was  ix)  provide  that  the 
policy  should  be  Incontestable  for  any  cause 
after  five  years,  subject  only  to  two  condl- 
ttana:  One  was  that  the  age  of  the  insurer 
bad  beoi  correctly  stated  In  his  application. 
The  other  was  that  his  dues  and  mortuary 
assessmenti  should  be  duly  paid.  It  seems  to 
us  that  the  average  mind  would  understand 
this  as  meaning  Just  what  it  says,  and  that 
It  would  apply  to  death  from  suicide  as  well 
M  death  from  the  causes  specified  In  para- 
grt^h  11.  The  poUcr  said  that  the  a88ocl»> 
tUm  might  waive  the  condition  as  to  suicide, 
and  it  would  be  naturally  understood  that 
by  this  clause  the  company  agreed  to  waive 
it  after  five  years.  To  the  laymen  the  pres- 
ent contest  would,  as  plalntlCts'  counsel  sug- 
gests, appear  very  much  like  a  contest  over 
an  incontestable  policy.  Another  reason  why 
the  insared  might  well  understand  the  clause 
as  meaning  this,  and  why  the  company  liaeAt 
may  bare  Intended  It  to  have  that  meaning, 
Is  the  fact  that  it  Is  the  custom  of  many  life 
Insurance  companies  to  limit  the  operation 
of  conditions  as  to  suicide  to  a  fixed  period, 
and  to  make  their  polides  thereafter  Incontes- 
table on  that  ground.  See  13  Rnc.  Brit.  p. 
170.  Our  cmcluston  is  that  the  construction 
placed  upon  the  policy  by  the  trial  court  was 
eorreet  Judgment  affirmed. 

0OLLIN8,  J.,  took  no  pari 


WELLS  v.  GREEN  BAT  &  MISSISSIPPI 
CANAL  CO.  et  a.1 

(Supreme  Court  of  Wisconaln.  June  20,  1895.) 

Corporations  —  Abskbsubnts  —  Considbratiom 
FOH  Stock  —  Aorioir  to  Compil  Dblivsht  ov 

Stock  — LmiTATlOX  —  PAKTJBS  —  HAKKLBSB  Kk- 

ROa. 

1.  Stock  of  a  corporation  will  be  held  full 
paid  where  the  statute  under  which  it  was  in- 
corporated provided  that  the  pnrcbasers  of  cer- 
tain property  might  become  a  corporation  by 
filing  a  certificate  declaring  the  amount  of  its 
cnpiial  stock  and  the  number  of  shares  into 
which  It  shonld  be  divided,  and  the  corporators 
execated  a  certificate  stating  their  respective 
contribations  to  the  purchase  of  the  property 
conveyed  to  the  corporation,  the  amount  of  the 
capital  stock,  and  the  number  of  shares,  and 
the  number  of  shares  to  which  each  was  en- 
titled, which  was  that  proportion  of  all  the 
shares  which  his  contribution  bore  to  the  eotire 
contribution,  and  there  was  no  Intimation  there 
or  elsewhere  that  more  was  to  be  paid  on  tiiem. 

2.  As  between  a  corporation  and  Its  stock- 
holders, it  cannot  be  claimed  that  the  property 
which  they  conveyed  to  it  was  not  sumoent 
consideration  for  issue  of  the  stock. 

8.  Directors  cannot  make  valid  calls  or  as- 
sessments on  the  common  stock  of  a  corporation, 
where  the  statute  under  which  it  was  incorpo- 
rated gave  no  authority  to  raise  any  capital 
other  than  that  originally  honght  and  contrib- 
uted by  the  corporators,  except  by  preferred  or 
special  stock,  and  no  such  special  authori^  was 
given  by  the  stockholders,  either  in  the  certifi- 
cflte  of  incorporation,  by  means  of  which  -the 
statute  authorized  them  to  incorporate,  or  other- 
wise. 

4.  A  stockholder's  right  of  action  to  compel 
delivery  of  his  stock  does  not  accrue  till  it  de- 
nies his  right  to  them. 

5.  In  an  action  to  compel  a  corporation  to 
deliver  shares  of  stock,  the  directors,  thoogh  not 
necessary,  are  proper,  parties. 

6.  Directors  Joined  as  defendants  with  a 
corporation  cannot  complain  that  they  were, 
jointly  with  the  corporation,  charged  with  costs, 
where,  before  appeal,  the  jodinment  for  costs 
against  them  was  released. 

7.  A  corporation  cannot  complain  that,  by 
enw  In  the  computation,  a  decree  required  pay- 
ment of  too  small  an  amount  on  assessments, 
where  they  were  ahscdutely  void. 

Appeal  from  drcult  cotirt.  Milwaukee  coun- 
ty; D.  H.  Johnson,  Judge. 

Action  by  Daniel  Wells,  Jr.,  against  the 
Green  Bay  &  Mississippi  Canal  Company  and 
others.  Judgment  for  plaintiff.  Defendants 
appeal.  Affirmed. 

This  action  was  brought  against  the  cor- 
poration defendant  and  its  directors  to  com- 
pel the  delivery  to  the  plaintiff  of  92  shares 
of  the  stock  of  the  company.  The  amended 
complaint  stated,  in  substance,  that  the  plain- 
tiff, with  Horatio  Seymour  and  others,  nam- 
ed, became  the  purchasers  of  all  the  rights, 
property,  and  franchises  of  the  Pox  &  Wis- 
consin Improvement  Company,  under  and  in 
pursuance  of  chapter  289,  Laws  Wis.  1861; 
chapter  535,  Laws  1865;  chapter  572,  Laws 
1866,— which  company  had  been  organized 
tmder  chapter  98  of  Laws  1853,  at  a  fore- 
closure sale  of  its  property  and  franchises 
nnder  a  certain  Judgment  in  the  action  of 
Spaulding  and  others  against  It  and  other 
defendants,  rendered  Febmary  4,  1864;  and 
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that  such  purchasers,  Angnst  IS,  1866,  under 
snid  chapter  289,  Laws  ISGl,  became  duly 
Incorporated,  with  the  rights,  powers,  fran- 
chises, etc.,  fn  satd  acts  speclQed,  under  the 
uame  of  the  Green  Bay  &  Mississippi  Canal 
Company,  one  of  the  defendants  in  this  ac- 
tion, the  capital  stock  of  said  comiHiny  being 
911,000,000,  divided  Into  10,000  shares  of  f  100 
each,  with  nine  directors  for  the  first  year 
named  In  said  certificate;  and,  by  direction  of 
the  court  In  tbe  foreclosure  action,  all  said 
property,  rights,  and  franchises  were  conveyed 
to  the  defendant  corporation,  August  18, 1866. 
On  the  11th  of  September,  1866,  said  purchas- 
ers executed  and  sealed  an  Instrument  by 
wiiich  tliey  mutually  agreed  and  declared 
the  respective  contributions  of  each  to  the 
purchase,  and  the  amount  of  their  respective 
interests  in  all  the  property  and  franchises 
of  the  corporation  defendant,  from  which  it 
appeared  that  the  total  contributions  were 
$326,086.30,  or  826  shares;  the  amount  of 
the  plaintiff's  contributions  being  ¥3,27S.12, 
or  tiiree  shares,  equal  to  "/gia.  entitling  him 
to  92  shares  of  the  10,000  shares  of  stock, 
fully  paid;  that  the  lands  purchased  at  said 
sale,  and  conveyed  to  the  corporation,  were 
apportioned  among  the  said  purchasers,  and 
the  defendant  company,  December  10,  1866, 
conveyed  to  the  plaintiff  his  i/sse  part;  that, 
pursuant  to  the  Instrument  of  September  11, 
18G6,  the  company  bad  issued  Its  certificates 
(tf  shares  of  said  stock,  according  to  such  al- 
iDtuiLMit,  but  bad  not  Issued  any  to  the  plain- 
tiff, though  he  was  entitled  to  92  shares,  then 
In  the  hands  of  the  company;  that,  early  in 
1890,  the  plaintiff  learned  that  the  company 
denied  that  he  owned  any  Interest  in  It,  and 
that  A.  L.  Smith,  treasurer,  and  one  of  the 
directors,  claimed  to  own  said  92  shares;  and 
that  he  bad  paid  the  company  |1,3S0  for 
them,  being  the  amount  of  15  per  cent  there- 
on, claimed  to  be  due  to  the  company,  and 
was  attempting  to  get  a  certificate  of  said 
shares  issued  to  himself;  that  plaintiff  had 
never  sold  or  assigned  bis  Interest  to  Smith, 
and  that  Smith  had,  in  fact,  never  paid  any- 
thing for  it;  tliat  In  1880  the  plaintiff  learned 
that,  by  reason  of  $150,000  paid  to  tbe  com- 
pany by  the  United  States  for  the  transfer 
to  It  of  certain  rights  by  the  company,  there 
was  a  dividend  of  15  per  cent,  uptm  the  stock 
of  the  company;  and  that  the  moneys  claim- 
ed to  have  been  paid  by  Smith  to  the  com- 
pany were.  In  fact,  the  plaintiff's  share  of 
■aid  dividend.  Tbe  plaintiff  alleged  an  offer 
or  tender,  before  action,  of  any  .turn  due  and 
unpaid  on  said  92  shares,  and  demanded  a 
certificate  tli^for,  but  the  defendant  and  its 
directors  refused  to  accept  said  offer,  or  any 
money  on  that  account,  and  denied  tliat  he 
was  entitled  to  said  shares,  or  had  any  inter- 
est In  them,  claiming  that  they  had  been  for- 
feited; that  the  plaintiff  had  not  been  inform- 
ed of  such  claim  until  1890  (and  denied  the 
same),  or  that  his  right  thereto  had  been  cut 
off;  that  no  certificates  had  been  Issued  tbere- 
fo»  to  any  one  else;  and  that,  while  be  de- 


nied there  was  any  sum  legally  owing  anl 
unpaid  upon  his  Interest  la  said  company, 
he  was  ready  and  willing  to  pay  whatever 
balance,  if  any  should  be  due,  so  as  to  make 
hiB  contributions  the  same  aa  had  been  made 
by  all  others  to  whom  stock  had  been  Issued. 
OQ  being  Informed  of  the  amount  He  prayed 
that  he  might  be  adjudged  tbe  owner  at 
'/•le  Interest  in  said  company,  and  that  de- 
fendant and  its  officers  be  required  to  reo^- 
nlze  his  rights  as  such,  and  that  tbe  court 
ascertain  any  sum  he  should  pay  to  the  com- 
pany, and  upon  payment  thereof  tbe  company- 
be  required  to  deliver  a  proper  certificate  of 
said  shares  of  stock,  etc  The  answer  admit- 
ted that  the  plaintiff  became  entitled  to  */•>• 
of  tbe  property,  rights,  and  franchises  of  ttie 
company.  Including  Its  stock;  and  bad  de- 
clared, December  11,  1866,  that  he  was  enti- 
tled, for  his  proportion,  to  92  shares,  In  case 
he  chose  to  pay  for  and  take  the  same;  that 
he  chose  not  to  do  eo;  that  tbe  full  amonnt 
to  be  paid  by  various  purchasers  was  20  per 
cent  of  tbe  par  value  of  the  stock,  and  a  call 
therefor  was  made  December  31,  1868,  and 
notice  given  to  the  plaintiff  and  otba«,  be- 
fore March  4,  1869.  which  tbe  plaintiff  bad 
refused  to  pay  up  to  May  9,  1890;  that  for 
that  reason,  he  was  not  entitled  to  any  por- 
tion of  the  money  received  in  1872  from  tbe 
United  States,  and  said  shares  bad  never  been 
Issued,  but  remained  in  the  treasury  of  tbe 
comtiany.  And  tbe  answer  denied  that  tbe 
plaintiff  was  or  had  been  tbe  owner  thereof, 
but  admitted  tbe  offer  which  tbe  plaintiff  al- 
leged that  he  had  made,  to  pay,  etc.;  that  the 
defendant  company  and  its  directors  bad  "re- 
lied on  his  refusal  to  pay  for  hie  stock,  and 
bis  right  to  it  had  been  forfeited.  It  was 
alleged  that  an  assessment  was  made  on  the 
stock  of  the  company  of  20  per  ceot  In  1866. 
to  maintain  its  water  way  and  Improvements; 
that  the  burdens  of  the  company  were  so 
great  that  Its  stock  was  practically  valueless, 
aud,  prior  to  the  year  1890,  was  not  at  any 
time  equal  In  value  to  the  assessments  which 
bad  been  made  on  It;  that,  from  1872  to  1888. 
it  was  not  worth  in  the  market  or  for  sale 
the  cost  of  tbe  same  to  those  who  had  paid 
20  per  cent  of  its  par  value,  after  crediting 
It  with  the  amount  received  from  the  Uidted 
States  as  tbe  purchase  price  of  the  water 
way;  that  in  1^  tbe  stock  became  valuable 
on  account  of  the  development  of  manufac- 
turing by  the  water  power  in  the  Fox  river, 
brought  about  by  tbe  stockitolders  of  the  com- 
pany, and  became,  for  the  first  time,  of  a 
value  equal  to  Its  cost;  that  this  was  the  re- 
sult of  many  years  of  management  and  ex- 
periment, with  doubtful  outlook,  by  the  stock- 
holders, and  the  plaintiff  then  sought  to  take 
advantage  of  it,  and  of  their  efforts,  ventures, 
and  labors.  It  was  Insisted  that  the  plaintiff 
was  estopped  from  claiming  the  stock,  and 
that  whatever  cause  of  action  he  ever  bad 
accrued  prior  to  March  4,  1869;  that  the 
present  action  was  commenced  In  Dec«nber, 
1890,  and  bis  claim  In  tbe  premlsea  was  bane4 
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by  tbe  statote  of  limitations,  particularly  by 
Rev.  St  I  4221,  subd.  4.  The  defendant  com- 
pany, as  well  as  the  dlrectois,  had  demurred 
to  the  amended  complaint,  on  the  grounds 
(1)  that  the  plaintiff  bad  a  perfect  remedy 
at  law;  (2)  that  It  did  not  state  focts  suffi- 
cient to  constitute  a  cause  of  action;  (3)  that 
the  action  was  barred  by  tbe  statute  referred 
to,  and  by  snbdlrlslon  3.  i  4222.  The  de- 
murrers were  stricken  out  as  frlrolous,  and 
ttae  directors  did  not  answer  over.  It  was 
foond  by  the  court  that  all  tbe  allegations  of 
the  plalntttrs  amended  complaint  had  been 
proved;  that  the  prc^terty  purchased  by  him 
and  his  associates,  and  conveyed  to  them 
by  the  defendant  company,  had  cost,  exclu- 
slTe  of  lands  granted  by  the  state  and  the 
United  States,  over  $1,000,000,  and  that  the 
capital  stock  in  the  company,  of  $1,000,000, 
was  apportioned  September  11,  1866,  accord- 
ing to  the  proportionate  share  of  money  paid 
by  each  of  them  to  make  the  purchase,  and 
02  fnll-pBld  diares  were  assigned  to  and  be- 
came the  property  of  the  plaintiff,  but  no  cer- 
tificate thereof  had  been  Issued;  that  the 
company  in  1872  8<dd  and  transferred  to  the 
United  States  water  ways,  etc.,  for  flS5,000, 
fl50,000  of  which  was  apportioned  in  dfvl- 
d«nds  to  stockholders;  the  plaintifTs  pro  rata 
share,  b^g  f  1.890^  had  not  been  paid  him, 
but  was  retained  by  the  company,  c»f  wUch 
he  bad  no  notice  imtll  1890;  that  the  directors 
made  four  assessments,  of  5  per  cent  each, 
(m  his  stock,  December  4,  1866.  August  2, 
1807,  April  16,  188S,  and  December  31,  1868; 
that  all  of  tbe  stockbolders,  except  the  plain- 
tiff and  one  Bhmlnger,  settled  with  and  paid 
tbeir  assessments,  and  Hay  13,  1890,  A.  L. 
Smith,  who  was  the  assignee  of  Btnnlnger's 
122  shares,  settled  with  the  company  for  tbe 
said  assessments  thereon  ontll  then  unpaid, 
by  paying  the  balance  due  for  said  assess- 
moits  om  and  above  the  amount  recelred 
from  the  United  States,  charging  Interest 
from  the  time  when  th^  w«e  made,  respec- 
tively, tbe  balance  being  $1,772.05,  whereup- 
on the  company  Issued  to  said  Smith  a  cer^ 
tiflcate  of  stock  for  said  122  shares  full  paid; 
tbat,  accordingly,  the  unount  equitably  due 
the  company  from  tiie  plaintiff  on  said  assess- 
ments, on  the  Ist  of  Hay,  1890,  over  and 
above  the  sums  received  tqr  the  company  on 
the  Sth  day  of  December,  1888,  was  $1352.86, 
of  which  he  made  a  formal  tender  on  that 
day.  Tbe  court  held  that  tbe  plaintiff  was 
tbe  owner  of  92  full-paid  shares  the  eapl- 
tel  BMck  of  the  company;  tbat  he  was  enti- 
tled to  a  certificate  of  atock,  upon  paying 
said  stun  of  91,31^.86;  and  upon  receipt  of 
said  sum  the  defendants  Issue  such  certificate 
In  the  form  adopted  and  !n  use  by  tbe  com- 
pany. Judgment  was  rendered  accordingly. 
Tbe  defendants,  having  alleged  num^us  ex- 
ceptions to  the  finding,  appealed. 

Hooper  ft  Hooper,  fOr  appellants^  Wells, 
Brlgham  ft  Upham  and  Fish  ft  Gary,  for  re- 
fpondent 


PINNBT,  J.  (after  stating  the  facts).  1. 
Tbe  vital  point  in  this  case  Is  whether  the 
plaintiff's  02  shares  of  stock  in  the  defendant 
cori>oraUon  were  full  jpaid  when  the  corpora- 
tors had  conveyed  or  caused  to  be  conveyed 
to  tbe  company  the  property  they  had  pur- 
chased at  the  foredoBure  sale,  and  had  exe- 
cuted the  declaration  and  agreement  of  Sep- 
tember 11,  1866,  stating  and  dining  their 
respective  contributions  to  and  proportionate 
Interests  In  the  property  and  franchises  of 
the  company.  The  plaintiff's  Interest  was 
therein  stated  to  be  */ts«  of  the  entire  pn^ 
erty,  or  three  shares,  equal  to  92  shares  of 
tbe  capital  stock  of  the  corporation.  Pro- 
vision having  been  made  tor  the  comple- 
tion of  the  works  of  Improvement  and  the 
payment  of  the  evidences  of  state  Indebt- 
edness, as  provided  by  chapter  289,  Laws 
1861,  the  purchasers,  as  authorized  by  the 
second  section  of  that  act  seeled  and  ac- 
knowledged a  certificate  of  Incorporation,  and 
filed  It  with  the  secretary  of  state  August  15, 
1866,  by  which  they  declared  their  accept- 
ance of  the  rigbu^  franchises,  etc.,  granted 
and  conferred  by  that  act,  and  that  they  unit- 
ed and  formed  themselves  Into  a  corporation 
under  It  for  tbe  purpose,  and  with  the  pow- 
ers tbffl^ln  expressed,  "that  the  capital  stock 
of  the  corporation  so  formed  and  created  is 
$1,000,000,  divided  into  10,000  shares  of  $100 
each."  It  named  nine  directors,  and  made 
provision  for  partition  among  them  of  certain 
lands,  granted  by  the  state  and  by  the  United 
States,  and  bid  off  at  said  sale,  not  required 
for  the  public  Improvement  of  the  company 
and  for  the  purposes  of  Its  water  power. 
This  certificate  or  agreement  of  incorporation 
did  not  contain  any  provisions  on  the  subject 
of  stock  subscription,  or  for  Issnlng  any  stock, 
either  common,  preferred,  or  special,  nor  did 
It  or  the  act  define  in  any  manner  tbe  powers 
and  authority  of  the  dlrectms.  Tbe  agree- 
ment as  to  the  division  and  conv^jrance  to 
the  said  purchasers  of  their  respective  pro- 
portionate shares  of  said  lands  was  carried 
into  effect  upon  tbe  basis  of  tbe  declaration 
of  September  11.  1806,  and  the  plaintiff  re- 
eelved  a  ccmveyance  of  bis  proportionate 
share.  */*>«  of  the  whole.  It  la  a  conceded 
fact  that,  exclusive  of  these  lands,  the  prop- 
erty retained  by  the  ctupcmtlon,  and  so  con- 
Ti^ed  to  It,  ccHulstlng  of  canals.  Improve- 
ments, etc.,  bad  cost  over  91.000.000.  and  that 
the  lands  thns  divided  had  been  bid  on.  at 
about  91^000  of  ttae  purchase  price  of  ttae 
entire  property,  which  was  $826,086.80.  Sub- 
sequently, and  on  ttae  26th  (tf  September. 
1806,  the  directors  passed  resolutions.  In  sub- 
stance^  that  the  whole  capital  stock  be  dis- 
tributed amtmir  the  Incorporators  in  propM^ 
tlon  to  their  casta  contributions  for  ttae  pur- 
chase <it  the  property;  that  no  scrip  or  c»- 
tlflcate  should  be  tssned  tot  such  stock  until 
^  par  share  should  be  paid  In  by  the  corpo- 
rator or  tals  assigns,  on  or  befbre  December 
4, 1866,  when  a  certificate  should  be  issued  to 
the  person  entitled  thoeto  that  8S  pw  cent 
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nad  been  paid  on  account  <Nt  said  stot^  and 
that  the  same  "is  subject  to  further  calls  of 
$IQ,  In  the  aggregate,  per  share.  In  not  more 
than  ^  at  a  time,"  and  if  the  paymrata  thns 
required  and  to  be  required  were  not  made 
within  60  days  after  notice  and  demand  by 
the  treasurer,  then  soch  stock  should  be  for- 
feited to  the  use  of  the  company.  Subsequent 
calls  to  the  first  were  made  with  it,  in  all 
amounting  to  20  per  cent  AprU  16.  1868,  the 
directors  passed  a  resolution  reciting  that  tw*f 
calls  had  been  made  on  the  stock  standing 
In  the  names  of  A.  G.  Binnluger  and  of  the 
plaintiff,  and  that,  U  not  paid,  with  interest, 
wlthiD  10  days  after  notice  by  mail  fr<nn  the 
president,  the  said  stock  "should  beccnne  and 
is  hereby  declared  forfeited  to  the  company." 
The  Imposition  of  $20  per  share  Is  pleaded 
and  sought  to  be  maintained,  both  on  the 
ground  that  it  was  for  lawful  calls  on  the 
stock,  and  that  it  was  a  Talld  assessment. 
It  does  not  apiiear  that  there  was  any  stock 
subscriptloQ  proposed  or  made,  or  that  the 
corporation  bad  passed  any  by-laws.  The 
contract  relations  between  the  corporation 
and  its  stockholders  depend  wholly  on  the 
certlQcate  of  Incorporation  signed  and  ac- 
knowledged by  them  and  the  instrument  of 
September  11,  18G6.  It  does  not  appear 
that  they  ever  after  acted  In  an  aggregate 
capacity  on  that  subject,  or  that  they  erer 
delegated  any  authority  to  the,  directors  to 
act  for  them.  The  act  under  which  the  cor- 
poiatlon  was  organized  (Laws  1861,  c.  288, 
{  2)  proTided  that  the  purchasers  at  the  sale 
might  form  a  corpoi-ation  "by  filing  in  the 
office  of  the  secretary  of  state,  a  certificate 
declaring  the  name  of  the  said  corporation,' 
the  amoiut  of  the  capital  stock  and  the 
number  of  shares  into  which  the  same  shall 
be  divided,  and  what  portion,  if  any,  shall 
be  entitled  to  a  preference  in  dWidenda,  or 
otherwise,  the  number  of  the  directom  and 
the  iinmee  of  the  tUrectora  for  the  first 
yea^;  »  •  *  and  upon  the  filing  of  such 
certificate  the  persons  who  sh^ll  hare  sign- 
ed the  same  shall  be  a  body  politic  and  cor- 
porate, by  the  name  stated  In  said  certifi- 
cate, &JC.  The  said  corporation  shall  also 
have  power  to  create  special  stock,  in  addi- 
tion to  the  capital  stock  motioned  In  the 
said  certificate,  and  to  Issue  the  same  In 
payment  and  discharge  of  such  obligations 
of  the  said  Fox  &  WlsctmBln  Improvement 
Company  as  the  said  corporation  may,  by  the 
consent  in  writing  or  by  vote  of  a  majority 
In  Interest  of  Its  stockholders,  assume  to 
pay  and  discharge,  which  special  stock  shall 
be  entitled  to  dividends  In  such  cases,  at 
such  times  and  to  such  amounts  and  to  such 
privileges  only,  and  shall  be  subject  to  such 
conditions,  restrictions  and  liability  to  aa- 
sessments  and  forfeiture  as  shall  be  pre- 
scribed and  provided  by  the  act  or  resolution 
of  said  corporation  creating  such  stock." 
After  the  apportionment  and  conveyance  of 
its  lands,  as  provided,  the  resources  and 
pnovpeiitM  at  tbe  cotpomtloa  ware  ia  such  a 


depressed  condition  that  its  stock  was  not 
worth,  in  the  market  or  for  sale,  to  exceed 
5  or  6  per  cent,  of  Its  fhce  ralne,  althoTigh  It 
had  power  to  issue  preferred  sfeock,  which  Is 
usually  issued  by  companies  which  have  ex- 
pended their  original  capital  for  the  purpoae 
of  obtaining  other  capital,  and  the  affairs  of 
the  corporation  are  in  that  situation  that  the 
stockholders  are  unable  or  unwilling  to  risk 
any  more  money  in  the  en^prise,  bat  yet 
are  willing  to  give  those  who  will  do  so  a 
preference  as  to  future  profits  (2  Beach,  Priv. 
Corp.  I  497;  Lockliart  v.  Van  Alstyne,  31 
Mk^h.  76;  Railroad  Co.  T.  Nlckals,  119  U.  S. 
308,  311,  7  Sup.  Ct  206);  and  it  had  the  pow- 
er to  create  "a  special,  stock,"  subject  to  na- 
sessment,  by  consent  in  writing  or  vote  of 
the  stockholders.  There  Is  nowhere,  either 
in  the  statute  under  which  the  corporation  - 
was  organized,  or  in  Its  articles  of  organiza- 
tion, anything  to  indicate  any  other  conda-  ' 
alou  than  that  the  common  stock  ot  the  com- 
pany was  to  be  regarded  as  full  paid,  in  cpu-< 
sideratlou  of  the  conveyance  to  the  company 
of  the  property  purchased  by  the  Incorpomt- 
ors.  It  seems  clear  that  the  stock  was  based 
on  the  property  so  conveyed  at  91.0QQ,000  lo 
10,000  shares  of  $100  eaA.  « The"  stock  con- 
tract between  the  incorporators  t|ras  un- 
bodied in  their  certificate  or  agreement,  and 
the  plaintiff  became  and  was  the  absolute 
legal  owner  of  92  shares  of  stock,-  the  equiv- 
alent of  his  s/ss«  interest  in  the  entire  prop- 
efty,  and  entitled  to  a  certificate  of  that  fact 
Inmiediately  qpon  the  organization  of  the 
company.  No  authority  was  conferred  by 
the  act  uhder  which  the  company  was  organ-' 
ized  to  raise  any  capital  other' than  that  bo 
contributed,  except  by  preferred  or  speclftl 
stock.  There  is  nothing  to  show  that  it  was 
ever  intended  by  the  incorporators,  as  sucli>, 
that  they  should  ever  pay  any  other  sum  or 
consideration  for  the  shares  to  which  they 
became  respectively  entitled  than  the  trans- 
fer to  the  company  of  the  property  purchased 
and  owned  in  the  proportion  stated,  except 
that,  perhaps,  they  had  an  option  to  issne 
some  part  thereof  as  preferred  stock;  but 
no  such  action  appears  to  have  been  taken. 
The  conveyance  to  the  company  was,  in  any 
event,  a  sufficient  consideration,. as  between 
the  stockholders  and  the  corporation,  for  the 
issue  of  the  stock  as  full  paid.  None  but 
creditors  could  be  h^u*d  to  object  to  Its  ade- 
quacy, if,  in  such  a  case  as  the  present,  that 
question  could  be  mooted  at  all,  and  thea 
only  on  the  ground  of  fraud.  Beach,  Priv. 
Corp.  if  569,  561;  ScoviU  v.  Thayer,  105  U. 
S.  153.  There  is  a  distinction  between  the 
capital  and  the  capital  stock  of  a  corpora- 
tion. The  capital  of  a  corporation  is  the 
property  or  means  which  the  corporation 
owns,  and  it  may  vary  in  amount,  while  the 
capital  stock  Is  fixed,  and  represents  the  in- 
terests of  the  stockholders,  and  is  their  prop- 
erty. Van  Allen  v.  Assessors,  3  Wa'd.  67'3. 
6S4;  Wetherbee  v.  Baker.  36  N.  J.  Bq.  60Si 
People  V.  Commisstonera  ot  Taxes,  4  WaiL 
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244;  People  t.  Coleiiuin,  126  N.  Y.  433,  437. 
27  N.  B.  818;  BorraU  t.  RaUroad  Co.,  76  N. 
Y.  211.  In  Bailey  v.  Clark.  21  WaU.  286,  It 
vnw  said  by  Field,  J.,  that:  "The  term  'cap- 
ital' applies  only  to  the  property  or  means 
contTibuted  by  the  stockholders  aa  the  fnnd 
or  basis  for  the  business  or  enterprise  for 
which  the  corporation  or  association  was 
formed."  The  property  conreyed  to  the  cor- 
poration became  Its  capital;  and,  as  there 
was  no  provision  or  agreonent  by  which  the 
incorporators  or  others  were  to  make  other 
or  further  contrlbntlonB,  except  upon  the  Is- 
sue of  preferred  or  special  stock,  we  hold 
that  the  stock  of  the  corporators  was  full 
paid,  to  the  entire  amaunt  q;»eclfled  In  the 
certificate  of  Incorporation.  The  company 
hAd  no  right  to  withhold  from  the  lOaintlff  a 
«ertiflcatfl  of  bis  ^  fuU-paid  shares.  For 
want  of  qiecial  anthorlty  for  that  purpose, 
the  directors  had  no  power  to  make  calls  or 
assessments  on  his  stock,  or  to  subject  it  to 
sale  or  forfeiture  for  noiq>ayment.  He  had 
not  entered  Into  any  such  contract,  or  con- 
sented to  or  conferred  upon  them  any  au- 
thority for  that  purpose;  and,  without  such 
consent  or  authority,  such  calls  or  assess- 
ments were  absolutely  void.'  1  Mor.  PtIt. 
Corp.  §1  55,  06, 122. 130. 131;  Perrln  t.  Gran- 
ger, 30  Vt  695;  In  re  Long  Island  R.  Co.,  19 
Wend.  37.  LlabiUty  to  calls  Is  the  result  of 
contract,  such  as  an  agreement  of  subscrip- 
tion or  the  like.  The  power  to  make  i^ssess- 
ments  Is  wholly  statutory.  Beach,  Prlv, 
Corp.  I  590.  Tbte  evidence  does  not  show 
that  ,the  plaintiff  ever  consented  to  or  af- 
firmed the  action  of  the  directors. 

2.  It  was  not  essential  to  the  title  of  the 
plaintiff  to  his  02  shares  that  be  should  bare 
Imd  a  certlfleftte  of  his  ownership  of  them. 
It  was  a  eanrenience,  not  a  necessity.  There 
was  no  adrerse  claim  or  holding  of  the  shares 
until  the  defendant  corporation  denied  his 
right  to  them,  less  than  a  year  before  this 
action  was  commenced.  Until  then  he  had 
no  right  of  action  to  comp^  the  execution 
and  ddlvery.of  the  proper  certificate.  There 
la  no  gnmnd  tar  saying  tliat  he  tiad  lost  a 
strictly  legal  right  to  the  shares,  by  estoppel 
for  laches,  or  that  It  had  been  barred  by  the 
statute  of  limitations.  The  title  to  the  shares 
has  been  all  the  time  in  the  platntifT,  and  up- 
on demand  it  became  and  was  the  duty  ot 
the  defmdant  to  famish  him  with  the  appro- 
priate erideoce  of  It,  Indepoideut  of  the  rec- 
ords of  the  company.  For  these  reasons,  the 
case  of  Rogers  t.  Van  Nortwick,  87  Wis.  414, 
58  N.  W.  757,  is  not  appUcable.  As  stated  by 
Campbell,  J.,  in  Kobogum  v.  Iron  Co.  (Mich.) 
4S  N.  W.  002:  'The  corporatl<»  held  all  Ita 
property  in  trust  for  the  partlea  interested, 
and  whether  treated  aa  tenants  in  common 
or  aa  atockholdets  eould  make  no  particular 
difference.  There  Is  no  law  which  termi- 
nates the  interest  of  a  stockholder  without 
some  adTuse  action  asserting  iu  ezttngulsh- 
meat  or  denying  its  exlstenoe,  or  which  com- 


pels him  to  seek  aid  from  courts  whaa 
such  adverse  position  Is  taken." 

3.  The  directors,  though  not  necesBaryr 
were  proper  parties  defendant  to  enable  the- 
plaintiff  to  obtain  discovery  under  section 
4096,  Rev.  St.;  Story.  Eq.  PL  (10th  Ed.)  t 
235;  Wood  V.  Association,  63  Wla.  9.  22 

W.  766.  If  it  appeared  that  they  refucied.. 
from  Improper  motives,  to  direct  the  isswr 
of  the  certificate,  they  might  be  charged  wftk 
costs.  The  appeal  is  jointly  by  all  the  de- 
fendants, and  it  appears  all  were  Jointly- 
charged  with  costs;  but,  before  It  was  ta^ 
en,  the  Judgment  for  costs  against  the  di- 
rectors had  been  released,  and  ttwy  cannot' 
now  complain  of  the  Judgment 

4.  At  or  about  the  time  the  plaintiff  offers* 
to  pay  the  company  such  sum  as  would  mak» 
bls  contribution  substantially  equal  to  those^ 
of  other  stockholders,  one  of  the  stockhcdd- 
ers,  Mr.  Smith,  an  officer  and  director  of  tb»- 
company,  was  allowed  a  certificate,  as  a»- 
slgnee  of  Binninger,  for  the  122  shares  oT 
BInnluger's  stock,  upon  which  no  part  of  tbe 
20  per  cent,  calls  h^d  been  paid,  upon  tbv- 
payment  to  the  c<nnpany  of  914.52>4  per 
shar^— in  all.  11,772.52.  The  circuit  court;. 
actiDg.  dcubtless.  upon  the  ground  that 
equality  is  equity,  and  that  directors  wli» 
are  trustees  for  all  would  not  make  any  nn- 
fahr  discrlmlnatkm  between  the  stockholders;, 
made  it  an  equltabte  condition  of  giving  Jiidp- 
ment  for  issuing  to  the  plaintiff  a  certificate- 
of  his  92  shares  that  he  should  first  pay  t» 
the  defndant  company,  or  to  its  use,  At  tte- 
same  rate  on  his  shares,— In  all.  the  sum  eff^ 
91,385.86.  It  Is  now  claimed  that,  upon  m 
proper  computation,  a  much  larger  amont 
should  bave  been  adjudged  to  be  paid  by  tbe 
plaintiff;  but.  as  the  alleged  calls  or  assesK- 
ments  were  absolntdy  vdd,  we  do  not  think 
the  defendant  company  Is  In  any  position  t» 
complain  of  the  Judgment  in  this  respect. 
It  follows  that  the  Judgment  of  the  clrcuf» 
court  Is  correct.  The  Judgmoit  of  the  drcvii. 
court  Is  affirmed. 


NICHELL8  V.  NICHBLIA 
(Supreme  Court  of  North  Dakota.    Jone  2T^ 

1896J 

PowBR  or  Attobsbt  to  WiTsnniw  Appsaraitsk 
— DiVOKCB— VACAiiau  DacBKS. 

1.  Where  an  attorney,  after  appearing  ttr 

the  defendant  In  an  action,  and  serving  an  ai»- 
swer  to  the  complsint  therein,  withdraws  sadb 
answer  and  appearance  aa  an  act  done  in  avow- 
ed hoBtility  to  his  client,  and  as  an  act  of  retalia- 
tion agiunat  hia  client  for  alleged  nonpayment  ef 
his  fees,  held,  that  such  wltharawal  waa  an  act 
done  in  bad  faith,  nnd  bonce  was  beyond  tbc 
scope  of  the  authoritr  of  an  attorney  at  law. 

2.  Where  the  grouuda  anil  reason  for  sadb 
withdrawal  are  reduced  to  writing,  and  such  bad 
faith  and  hostile  purpose  are  apparent  tipott 
the  face  of  the  writing,  and  such  writing  Is 
seated  to  the  trial  court  and  Sled  in  the  actloia 
before  a  default  is  declared  therein,  aod  wherev 
upon  such  attempted  withdrawal  of  the  anawcr^ 
the  coort  declareu  the  defendant  to  be  in  detantt 
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Cor  anawer,  and  allowed  Judgment  to  be  entered 
against  the  defendant  as  in  a  default  case,  hdiL 
that  such  judgment  is  illegal  in  its  iuce^Uoo,  ana 
vhould  be  set  aside,  on  defendant's  motion  there- 
for, as  a  matter  of  strict  legal  right,  and  not 
MM  a  matter  of  favor. 

Z.Udd,  further,  that  this  rule  applies  to 
actions  for  dirorce  aa  well  aa  to  other  actiona. 
(Syllabus  1^  the  Court) 

Appeal  from  district  court,  RlchlaDd  coun* 
t5\  W.  S.  Lauder,  Judge. 

Action  for  a  dirorce  by  Clinton  Q.  Nlchells 
4ieainBt  Minnie  B.  NlcbelU.  From  an  ord«r 
4len3ring  a  motion  to  vacate  a  decree  for  plain- 
tiff, defendant  appeals.  Reversed. 

I.  J.  RinRolsky  and  Ball  &  Watson,  for  ai>- 
2)ellant.  W.  B.  Purcdl  and  McCumber  &  Bo- 
«art  (li.  B.  Bverddl,  of  oomuel),  for  respond- 
«nt 

WALLIN,  O.  J.  The  record  In  this  action 
presents  a  state  of  facta  which,  so  far  as  they 
are  impoi-tant  to  a  decision  of  the  question  in- 
Tolved,  may  be  stated  as  follows:  The  ac- 
tion Is  for  a  divorce  from  the  bonds  of  matri- 
mony, and  was  commenced  by  the  personal 
service  of  a  summons  and  complaint,  which, 
after  an  order  of  publication  was  obtained, 
was  made  upon  the  def«idant  at  Kansas  City, 
Mo.,  the  place  of  the  defendant's  residence, 
on  February  3.  1894.  On  April  14,  1891,  the 
defendant,  by  her  attorney,  Franlc  Gray,  Esq., 
appeared  in  the  action  and  served  an  answer 
4:0  the  complaint  The  plaintiff's  ground  of 
«ctl(xi,  as  stated  In  the  complaint,  was  cruel 
and  inhuman  treatment  The  marriage  be- 
tween the  parties  was  celebrated  at  Kansas 
<!:ity  in  1888.  and  two  children  were  born  of 
the  marriage,  both  of  whom  were  living  with 
tbeir  mother  at  Kansas  City  when  the  action 
■commenced,  and  ever  since  have  been  in  b^ 
custody.  The  answer  of  the  defendant  de* 
ated  the  allegations  of  the  complaint,  and  al- 
leged that  the  plaintiff  was  not  a  resident  of 
North  Dakota  In  good  faith,  but  was  and  la  a 
Teeldent  of  Kansas  City  aforesaid;  that  plain- 
tiff deserted  the  defendant  in  September,  189.1, 
leaving  the  defendant  and  said  children  with- 
out means  of  support,  and  that,  after  such  de- 
sertion, plaintiff  went  to  the  state  of  North 

Daliota  with  one  ,  with  whom  plaintiff 

now  is  and  ever  since  haa  l>een  living  tn  open 

adultery,  said  being  a  married  w(»nan, 

and  not  the  wlfd  of  the  plaintiff.  On  the 
11th  day  of  May,  18&4,  a  document  signed  by 
Ibe  defendant's  said  attorney  was  filed  with 
the  clerk  of  the  district  court  in  which  the 
action  was  pending,  which  reads  as  follows: 
*State  of  North  Dakota,  County  of  Richland— 
•ss.:  In  District  Court,  Fourth  Judicial  Dis- 
trict Clinton  G.  NIchells,  Plaintiff,  vs.  Mln- 
tile  B.  Nichells,  Defendant  To  W.  E.  Put-- 
K-eil,  Attorney  for  the  Above-Xamed  Plaintiff: 
Tou  are  hereby  notified  that,  in  the  above- 
-entitled  actlmi,  the  undersigned  withdraws 
his  appearauce  for  the  above-named  defend- 
ant Minnie  B.  NIcheUs,  and  withdraws  the 
answer  by  him  interposed  on  behalf  of  said 
4lefendant  for  the  rens<m  tiiat  the  undersign- 


ed was  retained  to  appear  In  said  action  In 
the  month  of  February,  1894;  that  be  fui^ 
nlshed  the  defendant  with  a  copy  of  the  snm- 
mons  and  complaint  In  said  action,  and,  dur- 
ing said  month  of  February,  demanded  of  the 
defmdaot  that  he  be  put  in  communication 
with  her  attorneys.  If  any  she  had,  in  the  city 
of  Kansas  City,  Missouri;  that  he  was  in- 
structed by  the  defendant  to  prepare  and 
serve  the  said  answer  in  said  action,  and  to 
make  a  draft  on  the  defendant's  representa- 
tives for  his  retainer  in  said  action;  that  he 
prepared  and  served  said  answer  in  this  ac- 
tion within  the  time  by  law  prescribed  after 
tl}e  service  of  the  summons  and  complaint 
faerdn  upon  the  defendant;  that  he  demand- 
ed from  the  defendant  and  her  representa- 
tives In  said  Kansas  City,  Missouri,  the  pay- 
ment of  a  reasonable  retainer  tot  his  appear- 
ance in  said  action  on  w  abont  the  14tb  day 
of  April,  1894;  that  defendant  and  the  said 
r^resentatlves  liave  failed,  neglected,  and 
refused  to  pay  the  undereigned  any  sum 
whatever  as  a  retainer  or  for  his  fees  In  said 
action;  that  the  repres^itative  of  said  defend- 
ant in  Kansas  City,  Missouri,  has  been  noti- 
fied l<mg  prior  to  this  date  that  unless  the 
retainer  of  the  undersigned  was  paid,  he 
would  have  nothing  farther  to  do  with  this 
action.  Dated  May  8th,  1894.  Frank  Gray, 
Defendant's  Attorney."  On  the  same  day 
(May  11,  18&4)  the  trial  court  made  and  filed 
Its  findings  of  fact  and  conclusions  of  law,  and 
directed  a  judfnnent  to  be  entered  dissolving 
the  bonds  of  matrimony  existing  between  the 
parties,  whereupon  said  Judgment  was  then 
formally  entered  in  the  judgment  lyodk^  Pre- 
ceding said  findings  of  fact  was  the  follow- 
ing recital  made  by  the  trial  court:  "Tbe 
above^tltled  action  having  been  brought  on 
for  trial  before  tlie  court  cm  this  11th  day  of 
May,  1894,  and  It  appearing  to  the  sadafac- 
tion  of  the  court  that  the  summons  and  com- 
plaint herein  were  personally  served  upon  the 
defendant  at  Kansas  City,  in  Jackson  coun- 
ty, state  of  Missouri,  on  the  3d  day  of  Feb- 
ruary. 1894,  the  same  being  in  lieu  of  service 
by  publication,  which  had  been  theretofore 
ordered  by  this  court  by  an  order  herein 
filed;  and  the  defendant  having  appeared  by 
Frank  Gray,  Esq.,  her  attorney,  and  having 
answered  herein,  and  served  her  answer  to 
the  plaintiff's  complaint  upon  the  attorneys 
tor  the  plaintiff  on  the  14th  day  of  April, 
1894;  and  the  defendant  having  on  the  8th 
day  of  May,  1894,  by  a  stipulation  In  writing 
herein  filed,  withdrawn  her  appearance  and 
her  answer  In  said  action,  and  bdng,  there- 
fore, on  this  day,  in  default— and  the  court 
having  proceeded  to  hear  the  evidence  ad- 
duced on  the  part  oC  the  plaintiff  in  support 
of  the  allegations  of  his  complaint  and  hav- 
ing duly  considered  the  same,  and  being  folly 
advised  In  the  premises,  now  makes  and  files 
the  following  findings  of  fact"  The  defeod- 
ant.  through  her  other  attorneys.  Messrs.  Ball 
&  Watson,  of  Fai^,  N.  D.,  made  apidlcatloo 
to  aald  district  court  in  July,  1891,  and  oN- 
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-tBined  an  order  to  show  cause  before  said 
<oart  why  said  Judgment  should  not  be  Va- 
•cated,  and  the  defendant  be  allowed  to  Inter- 
pose a  defense  to  the  cause  of  action  alleged 
■In  the  complaint;  said  application  being  based 
upon  a  proper  affldarit  of  merits  and  other 
Jiffldavlts,  and  a  proposed  amended  answer  to 
-the  complaint,  which  embodied,  In  addition 
io  the  defenses  stated  In  the  original  answw, 
•other  ddfenslTo  matter.  After  several  ad- 
journments, a  hearing  was  had  upon  the  or^ 
-der  to  show  cause,  and  upon  October  31, 1894, 
the  trial  court  entered  Its  order  discharging 
the  order  to  sliow  cause  and  denying  the  ap- 
pUcatlmi  to  vacate  said  judgment,  and  refus- 
ing to  allow  the  defendant  to  interpose  her 
.proposed  amended  answer.  The  case  Is 
brought  to  this  court  for  review  of  appeal 
ttom  said  order. 

Without  adverting  now  to  any  of  the  facts 
<wntained  in  the  numerous  affidavits  which 
were  presented  to  the  court  upon  the  heating 
-of  the  motion  below.  It  will  be  convenient 
bere  to  pause  and  consider  whether,  upon  the 
■conceded  facts  appearing  of  record  and  al- 
*eady  narrated,  the  district  court  eired  in  de- 
fying defendant's  motion  to  vacate  the  Judg- 
ment and  allow  her  to  interpose  a  defense 
to  the  merits  of  the  action.   In  other  words, 
was  the  Judgment  entered  below  upon  the  de- 
fendant's alleged  default  a  valid  Judgment, 
regularly  and  legally  entered,  or  was  such 
Judgm«it  Illegally  and  Irregularly  entered? 
If  the  Judgment  was  illegally  ento-ed,  it 
wouldt  of  course,  be  prima  fade  valid,  be- 
-cause  It  Is  conceded  that  the  court  entering 
the  same  had  jurisdiction  of  the  subject-mat- 
ter and  of  the  parties  to  the  action.    But  it 
is  likewise  true  that  If  the  Judgment  was  U- 
legally  entered— L  e.  entered  as  a  default 
Judgment  when  there  was  no  default  In  law 
«r  In  fact  existing,  and  while  there  was  an 
-Issue  of  fact  joined  In  the  action  upon  a  com- 
plaint  and  answer— then   such  Judgment 
would  be  Illegally  entered,  and  hence  vulnw- 
-able  to  attack  by  motion  In  the  court  which 
■entered  the  judgment;  and  upon  such  mo- 
tion. If  seasonably  made,  the  moving  party 
would  be  entitled,  as  a  mattw  of  strict  legal 
tight,  to  have  the  judgment  vacated.  In 
-such  a  cas&  as  that  suggested,  the  motion 
would  not  be  addressed  to  the  discretion  of 
the  trial  court,  nor  would  It  be  on  appeal  to 
the  favor  of  that  court.    Upon  such  a  mo- 
tion, If  the  Judgmmt  was  illegally  entered, 
(t  wonld  be  error  to  refuse  to  set  aside  the 
judgment,  and  the  trial  court  would  be  with* 
-oiU  discretion  In  the  premises.  In  reviewing 
such  an  order  as  that  supposed,  this  court  Is 
nevw  in  the  attitude  of  reviewing  a  matter 
lying  within  the  discretion  of  the  court  be- 
low.  Applying  the  elementary  principles  of 
law  and  rules  of  practice  to  which  we  have 
4idverted  to  the  undisputed  facts  in  this  rec- 
ord, and  above  set  out,  the  question  Is  pre- 
sented whether  or  not  the  judgment  herein 
was  a  valid  judgment  regularly  entered.  We 
tlilDlE  It  was  not  a  valid  Judgment,  and  that 


its  entry  was  Illegal,  and  in  violation  of  the 
most  sacred  legal  rights  of  a  suitor,  vis.  the 
right  to  appear  In  open  court  and  there  con- 
front his  sdversory,  the  opporttmlty  to  pre- 
sent witnesses  In  his  own  behalf,  and  that 
right  of  paramount  importance  and  of  price- 
less value  to  every  suitor  In  a  court  of  law,— 
the  right  to  be  repres«ited  In  court  by  faith- 
ful counsel,  whose  fidelity  has  not  been 
tainted  by  hostile  passion  prejudicial  to  his 
client,  or  been  swerved  by  selfish  considera- 
tions personal  to  htmsdf  and  inimical  to  the 
suitor  whose  cause  he  has  undertaken  to  de- 
fend. The  attempted  withdrawal  of  the  de> 
fendant's  answer  and  appearance  In  this  ac- 
tion contemp<»^eou8ly  with  the  open  and 
avowed  desertion  of  the  case  by  the  defend- 
ant's couns^  (for  the  reasons  spread  out  up- 
on the  record)  operated  necessarily,  and  in 
this  case  speedily,  to  strip  the  defendant  of 
every  right  we  have  enumerated,  and  to 
leave  her  cause  to  be  sacrificed  without  a 
hearing  and  without  a  defender. 

The  facts  Involved  call  for  some  consldeiu- 
tlon  of  the  authority,  power,  and  duty  of  an 
attorney  In  conducting  a  cause  In  court,  and 
the  crucial  question  Is  whether  Frank  Gray. 
Esq.,  as  defendant's  attorney  In  the  action,  in 
virtue  alone  of  his  professional  relation  to 
the  cause,  and  without  the  knowledge  or 
consent  of  the  defendant,  could  legally  with- 
draw the  defendant's  answer  and  his  own  ap- 
pearance In  the  case,  at  the  time  when  be  did 
so,  aud  for  the  reason  which  he  stated  In  the 
writing  which  was  presented  to  the  court, 
and  upon  which  the  court  then  and  there  de- 
clared the  defendant  to  be  In  default  In  our 
judgment,  the  reason  for  the  attonpted  with- 
drawal was  trivial  and  wholly  inadequate, 
legally  or  morally,  to  justify  the  action  of 
the  counsel,  and  was  also  legally  Insufficient 
as  a  basis  for  the  ruling  of  the  trial  court 
declaring  defoidant  to  be  in  default  for  want 
of  an  answer.  It  will  readily  be  conceded 
that  an  attorney  that  has  been  retained  and 
has  entered  an  appearance  for  a  party  In  an 
action  is,  within  his  proper  sphere,  posses  Bed 
of  plenary  authority  and  discretion,  and  in* 
all  matters  appertaining  to  the  remedy  alone 
he  may  lawfully  control,  even  against  the 
wishes  of  his  client,  all  of  those  processes 
which  are  strictly  Incidental  to  the  regular 
course  of  procedure  in  the  action.  Nor  do  we 
question  the  right  of  counsel,  under  some  cir- 
cumstances, and  when  the  act  Is  done  with 
an  honest  purpose  to  subsnre  the  Interests  or 
to  comply  with  the  wishes  of  his  client,  to 
withdraw  bis  own  appearance  and  the  an- 
swer of  the  defendant,  and  thereby  acceler- 
ate the  entry  of  a  default  judgment  against 
a  defendant  Such  authority  is  not  Infre- 
quently exercised  in  courts  of  original  juris- 
diction in  this  and  in  other  states,  and  It 
would  undoubtedly  be  very  dangerous  to  the 
interests  of  suitors  to  abridge  such  authori- 
ty In  cases  where  It  can  be  properly  exa- 
cised.  1  Lawson,  Rights,  Rem.  &  Prac.  i  160. 
But  the  record  before  tis  presents  no  such 
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facts  as  those  we  have  supposed.  In  the  case 
at  bar  the  attempted  withdrawal  ot  the  de- 
fendant's answer  and  of  her  counsel  from  the 
case  (while  it  was  manlfeetly  done  to  facili- 
tate the  entry  of  a  default  Judgment  againat 
the  defendant)  was  not  professedly  or  actu- 
ally done  with  the  Intention  of  promoting  the 
defendant's  Interests  or  of  complying  with 
her  wishes.  The  one  reascHi  assigned  tor  the 
withdrawal  stated  In  the  formal  notice  serv- 
ed on  plalntifTs  counsel  and  filed  In  the  trial 
court,  and  upon  which  the  default  of  the  de* 
fendant  was  promptly  declared,  precludes 
the  Idea  that  the  action  of  counsel  was  taken 
With  the  purpose  of  promoting  either  the  in- 
terests or  the  wishes  of  the  d^endant.  It 
was  on  Its  face  an  act  of  bitter  retaliation, 
and  that  alone,  because  It  was  not  done  as  a 
means  of  expediting  the  payment  of  the  fees 
claimed  by  counsel  to  be  due  from  the  de- 
fendant. If  the  withdrawal  operated  at  all 
upon  the  claim  of  counsel  for  fees.  Its  legal 
effect  would  be  prejudicial  to  such  claim. 
In  fact,  the  act  of  deserting  a  cause  without 
any  justldable  excuse  would  wholly  defeat 
a  claim  for  counsel  fees  In  the  same  cause. 
"The  contract  of  on  attorney  or  solicitor  re- 
tained to  conduct  or  defend  a  suit  Is  an  en- 
tire and  continuing  contract  to  carry  It  on 
until  Its  termination."  2  Greenl.  Ev.  S  142. 
In  the  absence  of  an  express  stipulation  for 
fees  In  adrance,  the  contract  Is  single  and 
entire,  and  no  right  of  acticm  accrues  for 
fees  until  the  serrlces  are  fully  performed. 
Bathgate  v.  Haskln,  59  N.  Y.  533.  We  gather 
from  the  record  in  this  case  that  defendant's 
counsel  did  not  demand  of  the  defendant  a 
cash  retainer  in  advance,  but,  on  the  con- 
trary, permitted  himself  to  be  retained  as  an 
attorney,  and  proceeded  to  rater  an  ai^ar- 
ance  and  serve  an  answer  for  the  defendant, 
without  any  advance  retainer;  nor  Is  it 
claimed  that  there  was  ever  an  agreemoit  tor 
the  payment  of  advance  fees  to  defendant's 
cotmael.  Under  such  circumstnuoes,  It  is  very 
doubtful,  to  say  the  least,  whether  an  action 
would  He  for  fees  at  the  time  the  cause  of 
the  defendant  was  abandoned  by  bet  commA. 
But,  be  this  as  it  may,  nothing  is  cleai-er 
than  the  fact  that  defesdant's  attorney  had 
no  warrant  or  excuse  in  law  or  morals  for 
abandoning  the  cause  of  the  defendant  with- 
out giving  his  client  ample  notice  and  a  full 
opportunity  to  procure  other  counsel  to  de- 
fend the  case  In  court  2  Greenl.  Ev.  S  142. 
Reverting  to  the  notice  of  withdrawal,  It  ap- 
pears therefrom  that  the  notice  bears  date  on 
the  Sth  day  of  May,  and  that  it  was  filed  In 
court  on  the  11th  day  of  May,  1884.  It  ap- 
pears, after  serving  the  answer,  defendant's 
counsel  "demanded  from  the  defendant  and 
her  representatives  In  said  Kansas  City  the 
payment  of  a  reasonable  retainer  for  his 
appearance  on  or  about  the  14th  day  of  April, 
\fsM;  that  defendant  and  her  said  repre- 
sentatives have  failed,  neglected,  and  refused 
to  pay  the  undersigned  any  sum  whatever  as 
a  retainer  or  for  his  fees  In  said  action;  that 


the  representatives  of  said  defendant  In  Kan- 
sas' City,  Missouri,  have  been  notified  long* 
prior  to  this  date  that  unless  the  retainer  of 
the  undersigned  was  paid  he  would  hare 
nothing  further  to  do  with  the  action."  Prom^ 
this  it  appears  that  defendant's  counsel  made 
a  demand  for  fees  on  defendant's  representa- 
tives less  than  one  month  prior  to  hla  at- 
tempted withdrawal  of  defendant's  answer^ 
and  at  some  date  prior  to  such  withdrawal 
had  notified  such  representative  that  unless 
the  retainer  was  paid  counsel  "would  have- 
nothing  further  to  do  with  the  action."  It 
will  be  noticed  that  no  exact  time  was  fixed 
in  the  demand  for  fees  within  which  ttaey 
were  required  to  be  paid,  or  the  alternative 
stated  be  suffered  by  the  defendant.  It  la 
further  potlceable  that  there  was  no  threat 
or  Intimation  conveyed  in  the  demand  tor 
fees  that  counsel  would,  if  the  demand  wa* 
not  complied  with,  withdraw  the  answer 
and  leave  thedef endant  In  default  for  want  of 
an  answer.  The  utmost  scope  of  the  threat 
was  that  the  counsel  would  personally  with- 
draw from  the  case  If  bis  demands  were  not 
complied  with.  This  Is  quite  different  from 
a  notice  that  he  would  withdraw  the  answer; 
and,  in  Its  effect  upon  the  case,  the  simple 
withdrawal  of  counsel  would,  of  course,  leave 
the  case  at  issue,  and  not  to  be  tried  until  the 
next  term  of  the  district  court,  which  term, 
as  defendant  bad  been  previously  Informed 
by  her  said  counsel,  would  not  convene  until 
the  month  of  July,  1S94. 

Enough  has  been  set  out  to  clearly  show 
that  the  defendant's  couns^.  In  attempting* 
to  witlidraw  the  answer  of  the  defendant 
at  the  time  and  under  the  circumstance* 
stated,  did  so,  not  only  for  the  express  and 
advertised  purpose  of  betraying  the  cause- 
Intrusted  to  his  protection,  and  allowing 
Judgment  to  be  entered  as  tor  a  default  lift 
answering  the  complaint,  but  did  so  with- 
out any  previous  notice  to  the  defendant 
that  he  meditated  any  such  drastic  meas- 
ures. We  unhesitatingly  characterize  the 
course  of  counsel  In  attempting  to  withdraw 
the  answer  as  an  act  ot  bad  faith,  and  n» 
such  it  was  an  act  beyond  the  scope  of  an 
attorney's  authority,  and  hence.  In  lecal 
contemplation,  the  act  was  without  binding- 
force  or  effect.  The  nature  of  the  pretend- 
ed act  of  withdrawal  and  the  motive  witb 
which  It  was  done  were  spread  out  In  writ- 
ing upon  the  records  of  the  district  conrt 
before  the  default  was  entered,  and  hence 
we  hold  that  It  was  error  in  the  court  below 
to  direct  the  entry  of  a  default  Judgment 
In  the  case.  The  judgm^t  In  Its  very  In- 
ception was  tainted  with  the  vice  of  illegal- 
ity, and  hence,  under  the  settled  practice, 
was  vulnerable  to  attack  by  motion  to  set 
It  aside  as  an  Illegal  Judgment,  Garr,  Scott 
&  Co.  v.  Spaulding,  2  N.  D.  414,  81  N.  W.  967. 
The  defendant  had  the  right  to  move  the 
court  below  to  set  it  aside,  and  in  doing  so- 
the  defendant  was  not  In  the  attitude  of 
stealing  to  the  favor  of  the  trial  court. 
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In  justice  to  tho  defendant's  counsel,  we  will 
add  that  In  holding  that  tiie  attempted  with- 
drawal of  the  answer  was  an  act  of  bad 
faith  we  do  not  wish  to  be  understood  as 
stating  or  Intimating  that  in  our  opinion 
-counsel  was  influenced  by  any  corrupt  cou- 
^eration  moving  from  the  plaintiff  or  his 
counsel.  The  evidence  in  the  record  will 
warrant  no  snch  statement,  and  we  distinct- 
ly disclaim  any  such  inference.  We  never- 
Ibetess  assert,  and  place  «nr  ruling  on  that 
ground,  that  the  act  of  the  defendant's  coun- 
sel was  one  of  bad  faith  towards  his  client, 
and  hence  an  act  which  was  beyond  his 
power  to  legally  do  or  perform.  We  shall 
place  our  ruling  upon  familiar  and  elemen- 
tary principles  of  the  law  governing  the  re- 
lation of  attorney  and  client,  and  do  not 
dte  or  expect  to  find  a  precedent  which  is 
on  all  fours  In  its  facts  with  the  case  at  bar. 
At  the  fonndatlon  of  the  trust  relation 
which  exists  between  an  attorney  and  his 
client  lies  the  fundamental  doctrine  that  so 
long  aa  the  relation  continues  to  exist  the 
attorney  Is  without  power  or  authority  to 
do  any  act  In  a  cause  which  Is  confessed- 
ly inspired  by  malevolence  and  hostility  to 
the  client  or  to  his  cause,  and  the  effect  of 
which  Is  necessarily  Injurious  to  the  cause  in- 
trusted to  the  guardianship  of  the  attorney. 
The  cases  cited  below  will  lIlUBtrate  this  well- 
settled  rule:  Herbert  v.  Lawrence  (Com.  PI.) 
IS  X.  Y.  Supp.  96;  Howe  v.  Lawrence,  22  N. 
J.  iJiw,  99;  Ohlquest  V.  FarwGdl  (Iowa)  32  N. 
W.  277;  Haverty  v.  Haverty  a^an.  Sup.)  11 
Pac.  3G4:  Quinn  v.  Lloyd.  3«  How.  Pr.  378; 
Dlclcenwn  v.  Hodges  (N.  J.  Ch.)  10  Atl.  Ill; 
filmpkins  V.  Simpkins  (Mont)  36  Pac.  759. 

Enough  has  been  said  to  fully  dispose  of 
the  case  presented  in  the  record,  and  we  will 
not  prolong  this  dlBcussioq  further,  except 
to  state  that  in  our  Judgment  there  is  ample 
in  the  afttdavlts  presented  upon  the  motion 
to  have  Justified  the  trial  court  in  granting 
the  motion  and  opening  the  case  upon  the 
ground  of  surprise,  under  the  authority  con- 
ferred by  section  4^9  of  the  Compiled  Laws. 
True,  the  application  under  that  section  of 
the  statute  would  be  addressed  to  the  sound 
Jndiclal  discretion  of  the  trial  court,  and 
would  be  in  the  nature  of  an  appeal  to  the 
favor,  and  not  in  the  nature  of  a  demand 
of  a  strict  legal  right.  But  in  that  aspect  of 
the  application  the  refusal  to  grant  the  de- 
fendant an  opportunity  to  be  heard,  In  our 
opinion,  presents  a  case  of  an  unsouDd  ex- 
ercise of  Judicial  discretion.  It  is  urged  by 
counsel  that  shortly  after  the  divorce  was 
granted— about  one  month  thereafter— the 
plaintiff  contracted  another  marriage  with 

 ,  referred  to  in  defendant's  answer, 

and  that  to  now  allow  the  Judgment  for  a 
divorce  to  be  vacated  would  be  to  Invite 
results  which  may  be  disastrous  to  an  in- 
nocent person,— yet  unborn,— as  well  as  the 
pai-tles  who  have  so  precipitately  entered  In- 
to a  new  conjugal  alliance.  Upon  authority. 
It  Is  dear  that  Judgments  entered  Id  di- 


vorce cases  are  open  to  attack  In  the  same 

manner,  upon  the  same  grounds,  and  within 
the  same  periods  of  time  as  other  judgments, 
and  tills  court  lias  already  had  occasion  to 
apply  this  rule  of  law  to  a  divorce  case. 
Yorke  V.  Yorke,  3  N.  D.  343,  65  N.  W.  1093. 
See,  also,  Simpkins  v.  Simpkins  (Mont.)  36 
Pac.  759;  Cottrrfl  v.  Oottrell,  83  Cal.  457, 
23  Pac.  531;  Beli  v.  Peck  (Cal.)  37  Pac.  786. 
But,  aside  from  authority,  the  rule  com- 
mends itself  to  our  Judgment  as  a  wise  and 
conservative  civic  regulation  tending  to  re- 
strain divorced  parties  from  entering  Into 
new  matrimoniaJ  alliances  with  too  much 
precipitation,  and  at  a  time  when  the  de- 
cree which  severed  a  former  marital  con- 
nection Is  still  legally  open  to  assault  and 
reversal  In  the  courts  of  the  state  where  the 
Judgment  Is  entei*ed.  We  conclude  on  this 
point  with  an  apt  quotation  taken  from  the 
opinion  of  the  court  In  Simpkins  v.  Simp- 
kins, supra,  which  case  much  resembles  this: 
"Now,  under  all  these  circumstances,  for 
plaintiff  to  claim  that  bis  remarriage  In 
this  hot  and  indecent  haste  Is  pertinent  upon 
this  motion  is  a  sorry  sort  of  a  reply  to 
the  motion  of  defendant  setting  up  the  piti- 
able facta  disclosed  by  this  record.  Nor  Is 
the  situation  of  the  person  whom  plaintiff 
purported  to  marry  a  consideration  that  set 
aside  the  rights  of  the  defendant."  Our 
conclusion  Is  that  the  Judgment  was  Ir- 
regularly entered,  and  that  the  learned  trial 
court  erred  In  denying  the  defendant's  mo- 
tion to  vacate  the  judgment  and  allow  the 
defendant  to  come  in  and  defend  her  actlcHi. 
The  defendant  was  not  In  default  for  want 
of  an  answer.  The  order  denying  the  mo- 
tion Is  reversed,  and  the  case  is  remanded 
for  further  proceedings  In  conformity  with 
the  views  expressed  in  this  opinion.  All  the 
judges  concurring. 

CORLISS,  J.  (concurring).  I  fully  concur  In 
the  opinion  of  the  chief  justice.  I  merely  de- 
sire to  answer  the  imlnt  of  counsel  for  re- 
spondent that  the  proper  practice  was  either 
to  move  for  a  new  trial  or  to  appeal  from  the 
judgment  Itself,  and  thus  raise  the  question 
that  the  judgment  was  Irregularly  entered.  It 
la  contended  on  the  part  of  the  respondent 
that  the  trial  court  adjudicated  on  the  same 
facts  the  question  of  the  power  of  the  attor- 
ney to  withdraw  the  answer  when  It  de- 
clared, the  defendant  In  default  after  snch 
attempted  witlidrawal,  and  that  therefore  such 
court  could  not,  on  the  motion  to  set  aside 
the  judgment  as  Irregularly  entered,  review 
Its  own  decision  It  la  insisted  that  defend- 
Dnfs  only  remedies  were  a  motion  for  a  new 
trial  and  an  Sfipenl  from  the  judgment.  But 
how  can  It  be  said  that  the  trial  court  had  set- 
tled against  the  defendant,  bo  as  to  bind  her 
and  force  her  to  review  the  decision  on  appeal 
from  the  judgment,  a  question  as  to  which  the 
defendant  was  not  heard  before  that  court?  In 
assuming  to  withdraw  the  answer  for  the  rea- 
■ons  stated  In  the  written  withdrawal,  the  at- 
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toroey  for  defendaot  did  not  pretend  to  rep- 
resent hee.  On  the  contrary,  he  was  acting  in 
hostility  to  her  interests.  On  the  question  of 
power  she  was  not  heard.  To  the  knowledge 
of  the  court  and  of  the  opposing  counsel,  she 
waa  not  heard  on  that  point  They  knew 
that  the  attorney  did  not  pretend  to  repre- 
sent the  Interests  of  his  client  tn  withdrawiug 
the  answer.  On  the  contrary,  they  knew  it 
was  an  act  of  hostility  to  her  interests,  con- 
ceired  and  carried  out  In  a  spirit  of  retalia- 
tion for  a  fancied  grievance.  Conusel  for 
plaintiff  cannot,  therefore,  claim  to  have  re- 
lied on  the  withdrawal  as  an  act  done  with- 
in the  scope  of  the  attorney's  power,  for  they 
were  chargeable  with  knowledge  that  the  ex- 
act reverse  was  the  case.  Had  they  been  Jus- 
tified in  assuming  that  Mr.  Gray,  in  attempt- 
ing to  withdraw  the  answer,  was  acting  in 
furtherance  of  his  client's  interests,  then  it 
might  perhaps  be  urged  that  they  had  a  right 
to  aasume  that  she  was  r^esented  on  the 
hearing  as  to  the  attcHTiey's  power  to  with- 
draw the  answer,  and  could  therefore  claim 
that  the  question  was  finally  adjudicated,  and 
could  only  be  reviewed  by  motion  for  a  new 
trial  or  on  appeal.  But  where  counsel  are  in- 
frared ot  the  contrary  by  the  attorney  him- 
self, and  where  the  court  Is  apprised  of  the 
fact  that  the  attorney,  In  the  absence  and 
without  the  consent  or  knowledge  of  his  client, 
is  assnmlDg  to  do  an  affirmative  act  disastrous 
to  bis  client's  case,  and  for  the  sole  purpose 
of  righting  a  supposed  peraonal  wrong  to  him- 
self,—there  being  no  pretense  that  he  Is  there- 
by seeking  to  further  his  client's  Into-ests,— 
In  such  a  case  both  court  and  counsel  are 
bound  to  know  that  the  client  is  in  no  sense 
represented  before  the  court,  and  has  no 
chance  to  be  heard  as  to  the  correctness  of 
the  decision  that  sweeps  away  all  the  client's 
rights.  To  say  that  such  a  decision  is  res 
adjudicata  is  to  declare  that  a  litigant  can  be 
defeated  without  a  hearing.  Had  the  de- 
fendant appealed  directly  to  this  court  bom 
the  Judgmrat,  it  might  have  been  urged  ho'e 
with  great  force  that  she  should  first  make  an 
effort  to  rectify  in  the  court  below  the  mis- 
take made  against  her  without  any  bearing. 
But,  even  If  we  would  review  the  question  on 
appeal  from  the  Judgment,  it  does  not  follow 
tliat  a  motion  to  set  aside  the  Judgment  as 
irregularly  entered  will  not  lie.  We  held  in 
the  case  of  Garr,  Scott  &  Co.  v.  Spauldlng, 
2  N.  D.  414-420,  51  N.  W.  867,  that  a  motion 
to  set  aside  the  Judgment  Is  the  proper  rem- 
edy in  Budi  cases.  In  that  case  we  said: 
"We  suggest  that  in  such  cases,  and  in  all 
cases  of  an  irregular  entry  of  a  Judgment  In 
the  district  court,  a  motion  Is  the  proper  rem- 
edy. A  motion  Is  a  speedier  remedy,  and  In 
many  cases  would  avoid  the  more  tedious  and 
expensive  process  of  direct  appeal.  This  Is 
the  established  course  of  practice  In  New 
Ywk,  Minnesota,  and  some  other  code  states. 
•  •  ♦  To  correct  mere  irregularities  which 
do  not  affect  the  Jurisdiction  of  the  court  to 
enter  tbe  Judgment,  and  especially  those 


which  do  not  affirmatively  appear  of  record^ 
application  should  be  first  made  by  motioih 
In  the  court  below;  and  where  the  Judgment 
is  entered  without  Jurisdiction  a  motion  la- 
also  the  better  practice.  Of  course,  a  Judg- 
ment will  be  reversed  on  appeal  If  It  is  Yotti- 
on  its  face,  but  mere  Irregularities  should  be^ 
assailed  by  motion  below."  This  decision  1» 
decisive  of  the  point  I  am  considering.  A 
court  In  rendo'lng  Judgment  without  findings 
In  a  case  where  tkey  have  not  been  waived 
would  necessarily  pass  upon  its  right  so  to- 
do,  because  It  must  know  in  such  a  case  that 
findings  have  not  b^n  made,  and  also  that 
they  have  not  l>een  waived  before  It  render? 
Judgment  According  to  the  plaintiff's  con- 
tention In  the  case  at  bar,  snch  decision  could 
not  be  reviewed  on  motion  to  set  aside  the- 
Judgment  as  irr^ularly  rendered.  But  we- 
have  held  the  exact  reverse  of  this  in  the- 
case  cited.  The  decision  in  the  case  of  Grant 
V.  Schmidt,  22  Minn.  1,  Is  not  In  point  Iw 
that  case  there  was  no  question  of  irregular- 
ity In  the  entry  ot  the  Judgment  It  was- 
clalmed  that  the  Judgment  should  have  con- 
tained provisions  different  from  some  of  those- 
It  embraced,  and  that  some  of  its  conditions^ 
should  not  have  been  inserted  therein.  In 
other  words,  it  was  a  case  of  an  erroneous 
decision  as  to  the  relief  to  which  the  {^ntltte- 
were  entitled.  Such  questions  are  never  re- 
viewed by  motion  to  set  aside  the  Judgment. 
They  relate  to  the  merits,  and  do  not  have  any 
relevancy  to  matters  of  procedure  in  and  about 
the  rendition  of  a  Judgment.  We  have  set~ 
tied  the  law  In  this  state  that  It  Is  proper- 
practice  to  attack  all  the  Irregularities  In  the- 
entry  of  a  Judgment  by  a  motion  to  set  It 
aside.  That  the  Judgment  in  this  case  was 
Irregularly  entered  cannot  be  doubted.  It  was 
entered  as  in  cases  of  default  two  months 
before  the  next  term  of  court  at  which  iBSue» 
of  fact  could  be  tried,  while  there  was  an 
answer  in  the  case  raising  issues  of  t&ct. 
The  answer  was  nevw  withdrawn  In  contem- 
plation of  law,  but  stood  there,  and  stands 
thwe  to-day,  as  an  answer  in  the  case.  It 
will  CfMitlnue  to  stand  th^  until  it  Is  law- 
fully withdrawn,  or  the  case  is  regularly  tried. 
In  these  views  my  associates  concur. 


BANGS  V.  FADDBN  et  al. 
{Supreme  Court  of  North  Dakota.    Hay  18, 

1895.) 

ASSIOyMRKT  FOa  CREDITORS— RESERVATION— RS - 

LEASE  OP  Insolvent. 

1.  The  reserration,  in  general  terms,  of  ex- 
empt property  by  an  asBlgnor  in  an  assionment- 
for  the  benefit  of  creditors,  does  not  reaaer  the- 
assignment  void,  although  the  assignment  docs 
not  specify  such  exempt  property. 

2.  Such  an  amignmeot  construed,  and  held 
not  to  require  creditors  to  execute  releasee  as  a 
condition  for  securing  twnefita  thereund^.  See- 
opinion  for  the  peculiar  features  of  the  assign 
ment  which  were  claimed  to  render  It  void  as  tf- 
quiring  such  release*. 

(Syllabus  by  the  GonxtJ 
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Appeal  from  district  court.  Grand  Forks 
county;  Cbarles  F.  Templeton,  Judge. 

Action  by  Tracy  B.  Bangs,  assignee,  against 
John  Fadden  and  others.  Defeudants  had 
Judgment,  and  idaii^ff  appeals.  Reversed. 

Bangs  ft  Fisk,  for  appellant.  Burke  Cor- 
bet tor  respondents. 

CORLISS.  J.  The  sole  question  before  us 
relates  to  the  validity  of  a  general  assign- 
ment for  the  benefit  of  creditors,  executed  by 
WUllam  Brown  to  the  plaintiff.  Creditors  of 
the  assignor  having  attached  the  property  em- 
braced in  the  assignment,  the  plaintiff  sued 
them  and  the  sheriff  who  levied  the  attach- 
ments In  conversion.  On  the  trial  the  as- 
signment was  excluded  from  evidence  on  the 
ground  that  It  was  void  on  its  face.  The 
court  directed  a  verdict  in  favor  of  defend- 
ants, and  from  the  Judgment  entered  on  that 
verdict  plaintiff  appeals. 

The  validity  of  the  assignment  Is  assailed 
on  two  grounds.  It  Ls  first  Insisted  that  the 
assignment  Is  void  for  the  reason  that  by  the 
reservation  of  exempt  property  contained 
therein  the  particular  property  whlcb  was  to 
pass  thereunder  was  at  the  time  of  the  ex- 
ecution and  delivery  of  the  assignment  ren- 
dered uncertain^  and  hence  that  no  property 
can  be  said  to  have  been  conveyed  by  the 
Instrument  This  proposition  la  not  destitute 
of  logical  force.  Our  statute  plainly  con- 
templates that  it  shall  be  lawful  for  the  as- 
signor to  reserve  his  exempt  property.  Sec- 
tion 4663,  Bubd.  3,  Comp.  Laws,  declares  that 
an  assisnment  Is  void  If  It  reserves  any  Inter- 
est in  the  assigned  property,  or  in  any  part 
thereof,  to  the  assignor,  or  to  bis  benefit,  be- 
fore all  his  existing  debts  are  paid,  "other 
than  property  exempt  by  law  from  execu- 
tion," And  section  4607,  Comp.  Laws,  pro- 
vides that  the  assignor  shall  within  20  days 
after  making  an  assignment  make  and  file 
an  Inventory,  in  which,  among  other  things, 
he  must  list  first  the  exempt  property,  and 
then  all  other  property.  In  separate  sched- 
ules. This  legislation  makes  It  apparent  that 
the  law  intended  that  tbe  assignor  should 
be  entitled  to  his  exempt  property  as  in 
other  cases  (as.  Indeed,  we  held  In  Bank  v. 
Freeman,  1  N,  D.  198,  46  N.  W.  36),  and  that 
the  assignment  would  be  valid,  although  re- 
Bervlng  the  exempt  property  In  general  terms 
only.  The  assignment  law  does  not  contem- 
I^ate  that  the  assignment  shall  specify  the 
property  claimed  as  exempt  On  the  contrary, 
it  in  terms  declarea  that  such  specification 
shall  be  made  In  tbe  Inveytory  to  be  sub- 
sequently filed.  It,  Indeed,  would  be  strange 
If  the  assignor  could  not  obey  the  statute 
without  thereby  destroying  the  assignment 
It  would  be  utterly  Impracticable  to  require 
blm  to  specify  In  the  assignment  the  exempt 
property,  for  tbe  law  allows  him  only  prop- 
erty of  the  value  of  fl,500,  aside  from  the 
specific  articles  which  are  exempt,  and  does 
not  permit  blin  to  Ox  that  value  himself  so 


as  to  bind  hta  creditors.  Should  tbe  exempt 
property  be  specified  In  the  Instrument  itself^ 
and  excepted  from  its  provisions,  then,  iik 
case  It  should  exceed  91,600  in  value,  the  as- 
signment would  not  embrace  all  of  the  as- 
signor's property  subject  to  execution,  antl 
hence  would  not  be  a  general  assignment  for 
the  benefit  of  creditors.  But  the  statute  re- 
lates to  only  genial  assignments,— 1.  e.  those- 
embraclng  all  the  assignor's  property  not  ex- 
empt by  law  from  execution,— and  not  to  par- 
tial assignments.  It  Is  absurd  to  suppose- 
that  the  legislature  Intended  to  require  the  as- 
signor to  designate  in  the  assignment  Itadf 
the  property  which  he  claims  as  exempt^ 
when  the  effect  of  such  a  designation  would 
In  many  a  case  be  to  render  the  assignment  m 
transfer  of  only  a  portion  of  bis  property  not 
exempt,  and  thus  defeat  tbe  object  of  the- 
law,  which  relates  exclusively  to  general  as- 
signments. In  the  majority  of  tbe  cases  it 
would  be  found  to  be  the  case  that  the  as- 
signor had  claimed  In  the  assignment  more 
than  (1,500  of  property  In  value,  when  the 
value  of  the  specified  property  came  to  be- 
fixed  In  such  a  way  as  would  bind  his  cred- 
itors as  to  Its  value.  In  no  case  would  bis- 
valuation  be  fcund  to  agree  with  the  valua- 
tion as  ultimately  established.  One  of  two 
things  would  Invariably  be  true,— the  as- 
signment would  embrace  only  a  portion  of  the 
assignor's  property  not  exempt  because  of  un- 
dervaluation by  the  assignor,  or  he  would 
lose  a  portion  of  tbe  exemption  given  hlnti 
by  the  law  by  reason  of  an  overvaluation  of 
the  specified  property.  If  the  statute  were 
silent,  such  a  construction  should  not  be 
placed  on  It  as  to  require  the  exempt  prop- 
erty to  be  specified  In  tbe  assignment  Bat 
the  statute  Is  not  silent  It  declares  that  tbe 
particular  property  claimed  as  exempt  shall 
be  set  forth,  not  In  the  assignment  ItseU,  bat 
In  the  Inventory  to  be  subsequently  filed. 
And  yet  it  Is  asserted  that  an  assignment 
whose  terms  are  In  harmony  with  the  letter 
and  the  obvious  policy  of  the  law  Is  void. 
We  hold  that  a  general  agslgnment  which.  Id 
general  terms,  excepts  exempt  property,  l» 
a  valid  general  assignment  for  the  benefit  of 
creditors.  Whether  the  particular  property 
which  Is  finally  set  apart  as  exempt  passes  to 
the  assignee  on  the  delivery  of  the  assign- 
ment and  tbe  assignment  as  to  such  prop- 
erty Is  subsequently  defeated  when  it  Is  final- 
ly determined  what  particular  property  the 
assignor  can  claim  as  exempt,  or  whether 
such  property  never  passes  to  the  assignee  at 
all.  It  is  unnecessary  now  to  decide.  Tbe 
creditors  of  the  assignor  have  no  Interest  In 
that  question,  for  they  have  no  right  to  inter- 
fere with  the  exempt  property,  and  the  title  to 
all  the  other  property  unquestionably  vests  in 
the  assignor  at  the  time  of  the  assignment 

We  now  come  to  tbe  second  question  In 
the  case.  It  Is  urged  that  the  assignment  Is 
void  for  the  reason  that  It  requires  all  cred- 
itors who  de^re  to  receive  any  benefit  from 
the  trust  to  release  tbelr  dalms  as  a  ccmdltl<Hk 
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■of  receiving  any  dividend.    If  the  Inertniment 
mast  be  necessarily  so  constrned,  then  Its  In- 
validity cannot  be  doubted.    Botb  under  a 
«ettled  rule  of  law  and  nnder  the  express  pro- 
visions of  our  Code  eucb  an  assij^nment  la 
Comp.  Laws,  i  4063.    On  this  point 
-tbov  Is  no  dl(rer«ice  of  opinion  between  the 
-coansel  In  the  case.    Their  views  diverge  on 
the  point  of  construction.    Counsel  for  plaln- 
tltt  insist  thai)  the  Instrament,  when  taken  as 
■a  whole,  does  not  In  fact  require  any  cred- 
itor to  release  his  claim  as  a  condition  of  be- 
ing entitled  to  a  dividend  out  of  the  assigned 
•«Btate.    We  are  all  very  clearly  of  opinion 
that  this  Is  the  true  construction  of  the  in- 
strument   A  reference  to  Its  language  now 
Iwcomes  necessary.    It  recites  that  the  as- 
^gnoe  Is  de^rous  of  conveying  all  hla  proper- 
ty for  the  benefit  <a  his  creditors  without  any 
■preference  or  priority,  and  then  It  conveys 
finch  property  as  Is  not  exempt,  In  trust  for 
the  following  purposes:    "To  pay  and  dis- 
charge In  full,  if  the  residue  of  said  proceeds 
l>e  sufficient  for  that  purpose,  all  the  debts  and 
liabilities  now  dne  and  to  become  due  from 
said  party  of  the  first  part  to  all  his  creditors 
who  shall  file  releases  of  their  claims  and 
debts  against  said  party  of  the  first  part,  as 
provided  by  law,  together  with  all  interest 
<liie  and  to  become  due  thereon;  and.  If  the 
residue  of  said  proceeds  shall  not  be  suffi- 
cient to  pay  said  debts  and  liabilities  nnd  In- 
terest In  full,  then  to  apply  the  same  as  far  as 
they  will  extend  to  the  payment  of  such  debts 
and  liabilities  and  Interest,  proportionately  to 
their  respective  amounts,  and  In  accordance 
-with  the  statute  In  such  case  made  and  pro- 
vided."   A  general  survey  of  the  Instrument 
makes  It  plain  that  the  assignor  intended  to 
.avail  himself  of  the  [HWiaions  of  the  general 
assignment  law  of  this  state.    He  recites  that 
be  desires  to  assign  his  property  for  the  ben- 
«flt  of  all  his  creditors  without  preference  or 
prlMlty,  thus  bringing  the  Instrument  In  har- 
mony with  section  4660,  Oomp.  Ijaws,  which 
prohibits  preferences.    He  then  declares  that 
be  desires  his  t^bts  and  liabilities  to  be  paid 
ont  of  the  assigned  estate  'iu  accordance 
with  the  statute  In  such  case  made  and  pro- 
Tided."    Having  dearly  evinced  a  purpose 
to  proceed  under  the  assignment  law.  It 
seems  to  us  a  strange  construction  to  inter- 
pret the  same  Instrument  as  expressing  a 
pnrpose  to  fly  directly  In  the  face  of  one  of  Its 
explicit  provisions,  thus  rendering  the  Instru- 
ment void,  and  defeating  the  very  purpose 
which  elsewhere  In  the  assignment  plainly  ap- 
pears.   Section  4663,  Comp.  Laws,  In  express 
terms  declares  an  assignment  to  be  void 
■which  tends  to  coerce  a  creditor  to  release  or 
compromise  his  claim.    SabdIviF>lon  1.  So 
far  from  expressing  such  a  pnrpose  so  sub- 
versive of  his  main  object,  the  assignor  at- 
taches to.the  clause  relating  to  releases  a  con- 
dition.—the  creditor  is  to  file  releases  "as 
provided  by  law."    It  la  no  violent  stretch 
of  the  meaning  of  these  words,  In  view  of  the 
doty  of  courts  to  bo  coustme  instruments  as 


to  sustain  them,  and  In  view  of  the  asrignor's 
obvious  purpose  to  proceed  under  our  assign- 
ment law,  to  hold  that  this  language  meana 
that  creditM's  are  to  file  releases,  provided* 
there  Is  any  law  requiring  them  to  do  ao  as  a 
condition  of  receiving  dividends.  The  team- 
ed trial  Judge  must  have  eliminated  these 
words  "as  provided  by  law"  from  the  assign- 
ment in  interpreting  It,  fc«-  on  his  Interpreta- 
tion of  it  they  are  meaningless,  and  are,  there- 
fore, to  be  expunged  from  the  InBtrument. 
This  is  cei"tainly  a  novel  rule  of  construction, 
—one  for  which  we  have  been  unable  to  find 
any  authority.  The  elementary  rules  of  Inter- 
pretation as  they  are  embodied  In  our  Code 
ctmtrol  this  case.  "Particular  clauses  of  a 
contract  are  all  sulwrdlnate  to  Its  general  In- 
tent." Comp.  Laws,  $  3565.  "Repugnancy  In 
a  contract  must  be  reconciled  If  [>o88lb1e  by 
such  Interpretation  as  will  give  some  effect  to 
the  repugnant  clauses  subordinate  to  the  gen- 
eral Intentand  purposes  of  the  wholecontract." 
Id.  8  3567.  "A  contract  must  receive  such  In- 
terpretation as  will  make  it  lawful,  operative, 
definite,  reasonable  and  capable  of  being  car- 
ried Into  effect  If  It  can  be  done  without  vio- 
lating the  Intention  of  the  parties."  Id.  | 
3558.  The  learned  trial  Judge  appears  to 
have  Ignored  the  qualification  attached  by 
the  assignor  himself  to  the  provision  relating 
to  the  filing  of  releases,  thua  giving  to  that 
provision  a  meaning  not  expressed  therein, 
and  destructive  of  the  undoubted  purpose  of 
the  assignor.  It  seems  to  us  that  It  is  more 
proper  to  respect  the  condition  which  the  as- 
signor has  affixed  to  this  provision,  and  so 
construe  such  condition  as  to  support  his  pur- 
pose, and  sustain  the  assignment,  Instead  of 
defeating  It.  In  the  very  portion  of  the  as- 
signm«it  in  which  he  directs  distribution 
among  his  creditors  he  In  terms  Invokes  the 
statutes  of  this  state  which  prohibit  a  con- 
dition requiring  releases,  declaring  that  It  Is 
his  purpose  that  such  distribution  shall  be 
made  "Ui  accordance  with  the  statute  in  such 
case  made  and  provided."  And  yet  the  con- 
clusion Is  drawn  from  this  conditional  pro- 
vision relating  to  releases  that  the  assignor 
did  not  Intend  that  the  trust  should  be  ad- 
ministered in  accordance  with  the  statute,  but 
In  flat  defiance  of  it  The  cases  of  Hender- 
son V.  Pierce  (Ind.  Sup.)  9  N.  E.  449;  Red- 
path  V.  Tutewiler,  Id.  911;  and  Grubba  v. 
King  (Ind.  Sop.)  20  N.  B.  142,— while  not  di- 
rectly In  point,  strongly  supiwrt  our  views  In 
this  case.  The  judgment  of  the  district  court 
is  reversed,  and  a  new  trial  ordered.  All  eon- 
cur. 

On  Rehearing. 

(July  27,  1896.) 

In  d«iylng  the  petition  for  rehearing  we 
deem  It  necessary  to  refer  to  and  answer  a 
contention  on  the  part  of  the  defendants  not 
noticed  In  the  original  opinion.  It  Is  urged 
that  a  rule  applies  to  assignments  for  the 
benefit  of  creditors  different  from  that  which 
governs  ordinary  coatnicui,  and  that,  whers 
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tbere  1b  any  uncertainty  as  to  the  true  con- 
struction of  the  instrument,  arising  upon  the 
fare  thereof,  the  Instrument  Is  void.  No  au- 
thority is  cited  which  supports  this  norel  ex- 
ception to  the  otherwise  universal  rule  that 
An  amblguoQS  instrumeot  ts  regarded  as 
meaning  what  the  courts  construe  to  be  Its 
true  Interpretation,  and  is  overthrown  or  sus- 
tained accordingly  as  such  interpretation  does 
or  does  not  bring  It  witbln  the  cwdemnation 
of  some  rule  of  law.  Whatever  authority 
tbere  is  on  the  subject  is  the  other  way. 
Coyne  v.  Weaver,  84  N.  Y.  386.  The  reasons 
urged  for  tliis  distinction  do  not  appear  to  us 
to  possess  any  force.  Not  only  would  this 
distinction  be  a  departure  from  ail  former 
rulings,  and  be  without  support  in  reason, 
bnt  it  would  leave  the  creditors  in  the  same 
state  of  uncertainty  as  to  the  validity  of  the 
assignment  as  it  is  Insisted  they  are  in  when 
the  tnstrumttit  Is  ambiguous  on  Its  face. 
ThCTQ  woold  arise  in  every  case  the  question 
whetlier  the  Instrument  was  sufflclently  ob- 
scure with  respect  to  Its  true  interpretation  to 
bring  It  witliln  this  rule.  To  escape  one  kind 
of  uncertainty  the  creditors  would  be  offered 
Another  equally  troublesome.  We  would 
have  that  very  point  to  meet  in  this  casa  It 
might  with  much  force  be  urged  that  the  as- 
signment in  question  Is  not  so  ambiguous  as 
to  warrant  the  application  of  this  doctrine 
for  which  counsel  for  defendants  craitends. 
The  Minnesota  decisions  cited  by  him  do 
not  sustain  his  petition.  Two  of  tbem  have 
DO  bearing  whatever  on  this  case,— In  re  Bird, 
40  N.  W.  827;  May  v.  Walker,  35  Minn.  104, 
28  N.  W.  202.  In  the  other  one— McConneil 
T.  Rakness,  42  N.  W.  53&— the  uncertainty  as 
to  the  purpose  of  the  assignor  was  created 
by  an  uncertainty  as  to  a  fact  outside  of  the 
assignment.  The  assignment  was  in  fact  a 
common-law  assignmrat,  it  not  reciting  the 
facts  necessary  to  make  It  an  assignment  un- 
der the  insolvency  act,  and  it  appearing  that 
such  facts  did  not  exist  The  clause  of  the 
assignment  which  the  court  held  destroyed 
Its  validity  provided  for  the  payment  of  all 
creditors  of  the  assignor  who  should  file  re- 
leases of  their  claims,  or  who  should  other- 
wise be  or  become  entitled  to  payment  of 
their  claims  out  of  the  prc^rty  assigned  ac- 
cording to  law  and  the  statute  in  such  case 
made  and  provided.  The  ground  of  the  de- 
cision was  that  the  assignment  itself  did  not 
Inform  creditors  as  to  the  terms  and  condi- 
tions on  which  they  would  be  entitled  to 
sliare  in  its  beneflts;  tliat  they  might  be  led 
to  l>elleve  from  its  provisions  that  because  of 
an  extraneous  fact— i.  e.  the  seizure  of  the 
assignor's  property  by  a  creditor— the  as- 
signor liad  made  an  assignment  requiring  re- 
leases, which  would,  If  this  fact  existed,  be  a 
valid  assignment  under  the  InBolvency  law. 
Whether  the  assignor  Intended  to  require  re- 
leases could  not  be  determined  by  a  construc- 
tion of  the  Instrument  l)ased  upon  its  lan- 
guage alone,  but  depended  also  upon  the  ex- 
istence or  nonexistence  at  a  fact  outside  of 
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the  assignment  The  court  In  that  case  did 
not  hold  that  the  Instrument  was  amblguotis 
on  Its  face  alone,  and  that,  therefore.  It  was 
void,  but  held  that.  Inasmuch  as  the  assignor 
might  lawfully  require  releases  in  certain 
cases,  there  was  an  uncertainty  as  to  his  pur- 
pose, growing  not  out  of  the  language  of  the 
assignment  alone,  but  out  of  that  in  connec- 
tion with  the  fact  that  he  could,  In  specified 
cases,  require  releases  to  be  given;  that  the 
assignment  would  not  on  Its  face  Inform  cred- 
itors whether  releases  were  necessary,  but 
tliat  only  by  ascertaining  an  extrinsic  fact— 
the  fact  whether  the  assignor's  prop^ty  had 
been  seized  by  his  creditors— could  they  find 
out  whether  the  asslgnttf'  intended  to  exact  re- 
leases as  a  condition  of  their  participating  In 
the  benefits  of  the  assignment  We  regard 
ttiat  case  as  an  authority  against  the  defend- 
ants, for  the  court  Impliedly  holds  that  when 
the  Instrument  itseif,  when  properly  construed 
without  reference  to  extrinsic  facts,  Informs 
the  creditxm  as  to  the  terms  and  conditions 
on  which  they  will  be  entitled  to  sliare  In  the 
benefits  of  the  assignment,  it  is  valid.  The 
language  of  the  court  in  that  case  is  "that 
creditors  have  a  right  to  be  informed  by  the 
assignment  Itself  what  Its  conditions  are,  and 
on  wliat  terms  they  are  entitled  to  share  in 
its  tieneats,  and  not  have  their  rights  left  lu 
a  state  of  uncertainty,  and  dependent  upon 
the  existence  or  nonexistence  of  certain  ex- 
traneous facts."  The  application  for  a  re- 
hearing Is  denied. 


STATE  V.  SHBVLIN-^JAEPBNTER  CO. 

(Supreme  Court  of  Minnesota.    July  10,  1805.) 

Sale  or  Tihbbr.  vboh  Sta+b  Lands  —  Whsh 
ADTnoRizED— Vawditt  or  Permit— CoLLATBK- 
AL  Attack — Rtanrs  or  Boxa  Fidb  Pukohasbb. 

1.  Gen.  St  1894,  H  4011,  4012,  construed, 
end  keld:  (a)  That  thesals  of  any  idne  timber  on 
state  lands  is  prohibited,  except  in  special  cases, 
where  the  timber  Is  liable  to  waste;  (b)  that  the 
state  auditor,  acting  as  comininsioDer  of  the 
state  land  office,  has  no  authori^  to  sell  any 
pine  timber,  ander  any  contytitms,  unless  the 
gOTeroor,  the  treasurer,  and  commisHioner,  or  a 
majority  of  them,  shall  first  officially  sign  a 
statement  to  be  indorsed  upon  the  appraisal  and 
estimate  of  such  pine  timber  as  It  is  proposed 
to  sell,  to  the  effect  that  a  sale  thereof  is  neces- 
sary to  protect  the  state  from  loss;  (c)  that  if 
sucn  commissioner  does  attempt  to  sell  any 
pine  timber,  and  iaaues  a  permit  to  the  purchas- 
er to  cot  and  r«noTe  the  same,  without  sudi  of- 
fidal  statement  and  sanction,  such  sale  and  per- 
mit are  void. 

2.  Snch  void  permit  may  be  attacked  col- 
laterallv,  although  It  recites  on  Its  face  facts 
showine  that  the  law  has  been  complied  with. 

3.  In  an  action  of  claim  and  delivery  by  the 
state  to  recover  the  possession  of  logs  cot  from 
state  lands  under  such  void  permit,  the  defend- 
ant Is  entitled  to  show,  if  he  can,  that  he  acted 
in  good  faith,  without  any  knowledge  in  fact  of 
the  Invalidity  of  his  permit  and  that  In  reliance 
thereon,  and  in  the  honest  and  reasonable  belief 
that  he  bad  a  legal  right  so  to  do,  be  cut  the 
logs;  and,  fnrther.  that  by  his  labor  and  money 
expended  In  cutting  such  logs,  and  transporting 
them  to  a  proper  market,  he  materially  in- 
creased their  value.  If  he  establishes  snob 
facts,  the  altematiTe  value  of  the  logs  is  to  be 
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assessed  aa  of  the  time  and  place  of  the  (Miglnal 
taking, — that  is,  at  their  Btumpage  Talue. — with 
interest  thereon  trom  -tite  time  of  the  taking  to 
the  date  of  the  verdict,  and  the  jadgmcnt  bo 
framed  u  to  protect  the  Intweiti  of  both  par- 
ties. 

(Syllabna  hj  the  Court.) 

Appeal  from  district  conrt.  HCTneptn  cotm- 
ty;  Robert  D.  Russell,  Judge. 

Action  by  the  state  of  Minnesota  against 
the  Shevlin-Carpenter  Company.  Verdict  for 
defendant,  and  a  new  trial  denied.  PlalntlfE 
appeals.  Reversed. 

Warner,  Rlcbardson  &  Lawrence  and  H.  W. 
GhUds,  Atty.  Gen.,  for  appellant  J.  B.  ▲^ 
water  and  A.  B,  Jackson,  for  respondoit 

START,  O.  J.  Action  of  claim  and  ddlr- 
ery  for  the  recoveir  of  certain  pine  logs  cut 
from  state  lands,  viz.  section  80,  township  19, 
range  44,  which  were  In  tlie  possecnlon  ot  the 
defendant,  at  Mlnneapolia,  at  the  commence- 
ment of  the  action.  The  complaint  alteees 
tbat  the  plaintiff  Is  the  owner  of  the  logti,  and 
entitled  to  the  Immediate  possession  itf  them; 
that  the  defendant  wrongfully  det^na  them; 
and  tbat  tb^  are  of  the  value  of  f  2.'),00a 
The  answCT  admits  and  allies  that  the  logs 
were  cut  It  from  section  36  under  and  by 
virtue  of  a  permit  bo  to  do,  regular  on  Its 
face,  made,  Ismed,  and  ddlvered  to  one  Math- 
ews, upon  a  sale  to  talm  of  the  pine  timber 
on  sucb  section  by  tbe  commissioner  of  the 
state  land  office,  and  duly  assigned  to  It  by 
Mathews,  with  the  approval  of  such  commis- 
sioner, who  extended  the  time  limited  In  tbe 
permit  In  which  such  timber  might  be  cat 
and  removed;  tliat  the  defendant,  in  strict 
compliance  with  tbe  trams  of  sucb  permit.  In 
good  faith,  without  any  notice  or  knowledge 
of  any  fact  inralldatlng  sucb  permit,  and  re- 
lying thereon,  cut  and  removed  sucb  logs 
from  sucb  section,  and  transported  them  to 
Minneapolis,  where  they  were  of  the  valne 
of  $7  per  1,000  feet,  but,  without  the  labor 
and  expenditure  of  the  defendant  In  so  cut- 
ting and  transporting  tbem,  they  were  worth 
only  the  stumpage  value  thereof,  or  <Hily  (2 
per  1,000  feet;  and,  further,  that  it  has  al- 
ways been  ready  to  pay,  and  has  tendered  to 
The  plaintiff,  the  full  contract  price,  as  stipu- 
lated In  the  permit,  for  all  of  the  logs  so  by 
it  cut  Tlie  reply  alleges  facts  tending  to 
show  that  the  permit  was  and  is  void,  for 
the  reason  that  the  commissioner  had  no  au- 
thority to  sell  such  pine,  and  tbat  the  stump- 
age  value  of  the  same  was  $4.25  per  1,000. 
Upon  the  trial  the  plaintiff  offered  evidence 
tending  to  establish  a  prima  facie  case,  and 
rested.  Thereupon  the  defendant  Introduced' 
the  permit  assignment  and  extension  there- 
of. It  also  offered  evidence  tending  to  estab- 
lish all  the  allegations  of  its  answer  as  to  Its 
good  faith,  and  reliance  upon  tbe  permit  in 
cutting  the  timber,  and,  further,  that  It  ex- 
pended the  sum  of  (15,000  In  so  cutting  ancf 
transporting  the  lof^s:  that  it  obtained  a  re- 
delivery of  the  logs  to  itself  by  giving  the 


bond  required  taw;  and  that  the  logs,  be- 
fore the  commencement  of  the  trial  oi  the 
action,  had  been  sawed  Into  lumber,  as  tlis 
most  practical  way  ot  presOTinv  tbem,  and 
tbe  lumber  sold,  or  destroyed  by  lire.  The 
conrt  rejected  this  evidence,  on  tbe  objectloa 
of  tbe  plaintiff,  and  defendant  excepted.  The 
plaintiff,  In  rebuttal,  ottored  evidence  tendins 
to  prove  the  allegallons  of  tbe  reply  as  to  the 
Invalid!^  (rf  the  pomit,  and  particnlacly  that 
sucb  pine  was  not  subject  to  mia,  and  the 
sale  therectf  prohlUted  law,  because  it  bad 
never  be«i  appraised  as  required  hj  law,  and 
tbat  tbe  board  or  tribunal  appointed  by  law 
for  such  jnirpose  bad  never  detmnlned  tbat  » 
sale  of  such  timber  was  necessary  In  order  to 
protect  tite  state  ttom  loss.  Tbe  court,  npoD 
tbe  obJectl<m  of  tbe  deCandant  rejected  tUs 
evidence,  and  Inatnicted  tbe  Juiy  to  retum  a 
verdict  for  tbe  defendant,  to  wblcb  ruling 
and  Instroctkm  tbe  plalntttC  ooepted,  and 
from  an  order  denying  its  motion  for  a  new 
trial  it  prosecutes  this  appeal. 

This  record  presente  two  Questions  for  onr 
dedslon:  (1)  Do  tiie  facte  wbleli  tbe  plaintiff 
cdtered  to  prove  render  tbe  i»ennit  absolutely 
vcdd?  (2)  If  so,  can  tbe  permit  be  assailed 
collaterally  by  proof  of  socb  facte  In  tbis  ac- 
tion? 

1.  The  first  qDestitm  Is  answered  In  tbe 
affirmative,  for  tbe  reastm  that  suumiufr 
the  existence  oi  tbe  facte  <^ered  to  be  proved, 
tbe  commissioner  bad  no  Jurisdictloa  to  sell 
the  pine  in  question,  or  to  Issue  the  permit. 
It  Is  not  a  case  of  errw  in  Judgmmt  la  mat- 
ters wblcb  such  offlcor  had  authority  to  de- 
termine, or  of  omissions  or  Inegnlaritles  in 
the  exercise  of  a  power,  but  It  Is  a  case  of 
absolute  want  of  poww.  This  conduslon  is 
manifest  upon  the  reading  of  the  statute  with 
reference  to  tbe  sale  of  pine  timber  liable  to 
be  destroyed  or  damaged  by  fire,  or  liable  to 
waste.  Before  a  permit  can  be  Issued  to  cut 
timber  from  the  lands  of  tbe  state,  an  esti- 
mate and  appraisal  must  be  made  wbldi  shall 
show  the  amount  and  value  of  tbe  timber.  Its 
situation  relative  to  risk  from  fire  or  dam- 
age, and  ite  distance  from  the  nearest  lake, 
stream,  or  railroad.  No  sucb  timber  can  be 
sold  unless  it  Is  UaUe  to  waste.  Gen.  St 
1804,  i  4012.  This  section  was  in  force  when 
chapter  269,  i  4,  Laws  18S5  (section  4011,  Gen. 
St.  1894),  was  enacted,  and  the  latter  section 
repeals  so  much  of  section  4012  as  authorizes 
the  commissioner  to  sell  any  pine  ttmt>er  on 
his  own  responsibility.  While  the  commis- 
sioner has  power  to  ascertain  whether  or  not 
any  pine  timber  on  the  lands  of  the  state  is 
liable  to  loss  or  damage,  and  have  it  ap- 
praised, and  a  statement  made  as  to  such  lia- 
bility, yet  he  has  no  power  to  determine  that 
It  or  any  pine  timber,  shall  be  sold  tor  such 
cause.  The  statute  providing  when,  and  for 
what  cause,  and  in  what  manner  the  pine 
timber  of  the  state  can  be  sold  reads  as  fol- 
lows: "Before  any  pine  timber  is  sold  from 
any  of  the  lands  of  the  state,  the  commis- 
sioner shall  submit  the  appraisals  ap.il  estt 
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mates  of  said  timber  and  statements  regard- 
ing Itablllttea  to  loss  or  damage  to  said  tim- 
ber, to  the  governor,  treasurer  and  commis- 
sioner, and  If  a  majority  of  them  shall  state 
that  It  Is  for  the  Interest  of  the  state  that 
such  timber  shall  be  sold,  and  snch  statement 
shall  be  Indorsed  on  the  estimate  of  said  tim- 
ber and  signed  by  said  officers  facially,  the 
commissioner  may  then  adrertlse  and  sell  the 
timber  on  said  lands  so  authorized  to  be  sold, 
In  the  manner  provided  by  law;  provided, 
that  no  pine  timber  on  any  state  lands  la 
to  be  sold,  under  any  conditions,  unless  the 
officers  herein  named  shall  state  that  soch 
sale  Is  necessary  to  protect  the  state  from 
loss.  Gen.  St.  1894, 1  4011  (Laws  1885,  c.  269, 
I  4).  These  provisions  are  plain  and  spedflc. 
There  is  no  room  for  construction  or  misun- 
derstanding, for  any  layman  capable  of  read- 
ing the  English  language  cannot  mistake 
their  meaning.  They  declare  the  general  pur^ 
pose  and  policy  of  the  state  to  keep  Ita  grow- 
ing pine  timber  as  an  luTestment,  and  there- 
fore the  sale  of  any  part  or  portion  of  It,  un- 
der any  conditions.  Is  absolutely  prohibited, 
except  In  special  cases  where  It  Is  necessary 
to  sell  SMue  particular  timber  to  protect  thA 
state  from  loss  by  reason  of  the  nposure  uf 
such  timber  to  loss  or  damage.  The  deter- 
mination of  the  question  whether  there  shall 
be  8  sale  of  the  timber,  In  any  special  case. 
Is  taken  away  from  the  commissioner,  and 
vested  In  a  quasi  board,  consisting  of  the  gov- 
ernor, the  treasurer,  and  commissioner,  who, 
or  a  majority  of  them,  are  required  to  state, 
over  their  official  signatures,  which  statement 
must  be  indorsed  on  the  estimate  of  the  tim- 
ber liable  to  loss  or  damage,  that  a  sale 
tberpof  Is  for  the  Interest  of  the  state.  Un- 
til the  officers  named,  or  a  majority  of  them, 
state,  over  their  official  signatures,  that  a 
sale  of  pine  timber  In  a  special  case  is  for 
the  Interest  of  the  state,  there  Is  no  power  In 
any  officer  of  the  state  to  sell  any  pine  tim- 
ber on  the  lands  of  the  state.  When  they  do 
BO  act  and  authorize  a  sale  In  special  casjes, 
the  commissioner  may  then,  and  not  before, 
advertise  and  sell  the  timber  so  authorized  to 
be  sold.  If,  without  this  sanction  and  au- 
thority of  such  officers,  the  audlt(M*  proceeds 
and  attempts  to  sell  plno  timber,  he  Is  with- 
out Jurisdiction  In  the  premises,  and  all  per^ 
mlts  or  contracts  made  on  such  pretended 
sales  are  void,  not  simply  voidable.  State  v. 
Torinus,  24  Minn.  832;  MltctaeU  t.  Board.  24 
Minn.  450. 

2.  The  second  question  must  also  be  an- 
swered In  the  affirmative.  This  conclusion 
k^cally  follows  from  what  we  have  said  in 
answering  the  first  questlim.  The  respondent 
claims  that  the  permit  In  this  case,  as  regards 
Immunity  from  collateral  attack,  Is  similar 
to  a  patent  Conceding,  without  so  deciding, 
that  the  permit  Is  similar  to  a  patent,  still 
the  fact  remains  that  the  commissions  was 
absolutely  without  any  Jurisdiction  or  an- 
Ihority  to  sell  the  timber  In  question.  Such 
toeing  the  cu^  It  may  be  attacked  collateral- 


ly In  this  action,  for  a  patent  may  thus  be 
assailed  when  there  Is,  as  in  this  case,  an 
absolute  want  of  power  In  the  officer  to  Issue 
It  McElnney  t.  Bode,  38  Minn.  4S3,  23  M. 
W.  801;  Sherman  v.  Buick,  93  U.  3.  209.  The 
commissioner  in  this  case,  as  we  have  seen, 
had  DO  Jurisdiction  to  determine  the  exist- 
ence of  the  facts  vpoa  which  al<nie  a  sale  of 
pine  timber  could  be  authorized,  or  power 
to  make  any  such  sale.  After  the  board,  hav- 
ing Jurisdiction  In  the  premises,  acta,  then  the 
commissioner,  acting  In  a  ministerial  capacity 
alone,  proceeds  to  advertise  and  sell  to  the 
highest  bidder,  according  to  law,  the  timber 
such  board  determines  should  be  sold  in  order 
to  protect  the  state  from  loss.  This  Is  also 
an  answer  to  respondent's  further  claim  that 
the  state  Is  estopped  by  the  recitals  tn  the 
permit  It  Is  only  In  cases  where  the  officer 
making  the  recitals  In  an  instrument  has 
authority  to  determine  whether  or  not  the 
condition  precedent  referred  to  In  the  recital 
has  occurred,  that  the  rule  as  to  estoppel  by 
recitals  applies.  Neither  Is  the  state  estopped 
by  any  other  nnantliorised  acts  vt  tbe  oom- 
mlsslonor. 

3.  It  follows  that  the  evidence  offered  1^ 
tbe  state  upoa  the  trial,  which  was  ruled  out, 
was  both  material  and  competent  and  that 
tor  this  error  a  new  trial  must  be  granted. 
With  reference  to  snch  trial,  and  to  avoid  a 
further  appeal  In  this  action,  we  deem  It 
proper  to  state  that  we  are  of  the  opinion,  and 
so  decide,  that  the  court  also  wed  In  reject- 
ing the  evidence  of  the  respondent  as  to  ite 
good  talth,  and  reliance  upon  the  permit,  In 
cutting  the  logs  In  question.  This  evidence 
was  competent  and  mato'lal  upon  the  ques- 
tl<H)  of  tbe  alternative  value  of  tbe  logs.  It 
Is  true  that  an  owner  of  personal  inroperty 
does  not  lose  his  prt^rty,  or  the  right  to 
reclaim  It.  because  another  person  tekes  It 
away  without  legal  right,  although  he  may 
change  Ite  form,  and  materially  add  to  Its 
value  by  fitting  It  for  and  transporting  It  to 
a  favorable  market  In  such  a  case  It  logic- 
ally follows  that  Hie  owner  Is  still  legally  en- 
titled to  follow  bis  property,  and  whether 
he  brings  replevin,  to  recover  It  In  specie,  or 
trover  or  trespass,  for  Ita  value,  he  has  a 
prima  facie  legal  right  to  recover  the  prop- 
erty in  ite  changed  form,  or  its  value  at  the 
time  and  place  of  demand  for  its  possession, 
which  would  Include  Its  enhanced  value  by 
reason  of  the  labor  and  expenditures  of  the 
defendant  upon  it  But  where  the  defendant 
Ifl  not  a  willful  trespasser,  but  takes  tbe 
propffty  honestly  believing,  and  having  good 
reascm  for  such  beli^,  that  he  has  a  legal 
right  so  to  do,  and  has  increased  Its  value 
by  his  labor  and  money,  the  injustice  of  re- 
quiring him  to  pay  the  owner,  in  addition  to 
the  original  value  of  the  pn^rty,  the  value 
of  his  labor  and  expenditures  also,  is  so  fla- 
granl  that  conrte  have  adopted  a  modified  rule 
In  such  cases.  This  modification  is  baaed 
upon  the  theory  tbat  both  parties  have  nn  In- 
terest In  tbe  property,  or.  in  other  words,  tbat 
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the  defendant  lias  an  equitable  Intovst  in  the 
property,  to  the  extent  that  be  has  Increoaed 
its  Talue  by  bts  labor  bestowed  up  It  In  good 
<8lth.  And  the  courts  strire  to  adjust  the 
redress  afforded  to  one  party,  and  the  penalty 
Inflicted  on  tlie  other,  as  near  as  circumstan- 
ces will  permit,  to  rules  of  substautial  Jus- 
tice. Accordingly  this  court  baa  adopted  and 
repeatedly  applied  the  following  mle  in  ac- 
tions of  tre^ss  and  trover:  Where  the  de- 
fendant Is  a  willful  treqjtasser.  the  measure 
of  damages  la  the  full  value  of  the  property 
a^  the  time  and  place  of  demand;  but.  If 
be  Is  only  an  unintentional  or  mistaken  tres- 
passer,—that  Is,  where  be  honestly  and  rea- 
sonably believed  that  he  had  a  legal  right  to 
take  the  property,— then  the  oieesureof  dam- 
ages is  the  value  ot  the  property  at  the  time 
and  place  and  In  the  condition  It  was  taken. 
Nesbitt  V.  Lumber  Co.,  21  Minn.  491;  Hln- 
man  v.  Heyderstadt,  32  Minn.  250,  20  N.  W. 
155;  Whitney  v.  Huntington,  37  Minn.  197, 
33  N.  W.  561;  King  r.  Merrtman,  38  Minn. 
47,  35  N.  W.  570;  HoXBle  v.  Lumber  Co.,  41 
.Minn.  54S,  43  X.  W.  470.  This  rule  rests 
upon  wholesome  and  equitable  principles.  If 
the  defendant  Is  a  willful  wrongdoer,  he  is 
-entitled  to  no  consideration,  and  it  Is  Just,  as 
a  punishment  to  blm  and  a  warning  to  oth- 
ers, that  the  full  penalty  be  visited  upon  him, 
although  the  plaintiff  gains  thereby;  but,  If 
be  has  made  an  honest  mistake,  his  equitable 
rights  in  the  property,  to  the  extent  to  which 
be  has  Increased  its  value,  will  be  recognized, 
and  the  plaintiff  will  not  be  permitted  to  ap- 
pi'opriate  it,  under  the  forms  of  law,  even 
tf  the  rule  Is  not  entirely  logical.  It  is  true 
that  in  trespass  and  trover  the  owner  volun- 
tarily relinquishes  the  right  to  the  property 
In  specie,  and  In  replevin  he  does  not;  but.  In 
principle,  the  same  equitable  rule  applies  to 
an  action  of  replevin,  for  a  party  ought  not  to 
be  permitted,  by  a  selection  of  his  form  of  ac- 
tion, to  defeat  the  ends  of  Justice,  and  ap- 
propriate the  labor  of  another,  to  which  be 
lias  no  moral  or  equitable  right  To  permit 
liLm  to  do  BO  would  be  a  confession  of  weak- 
ness on  the  part  of  courts,  or  of  a  defect  In 
the  laws,  and  a  reproach  to  the  administra- 
tion of  Justlce,~a  sacrifice  of  substantial  Jus- 
tice to  technicalities.  A  change  in  the  form 
of  the  action  from  trover  to  replevin  cannot 
change  or  extinguish  the  relative  rights  of  the 
parties  In  the  property.  The  difficulty  of  ap- 
plying the  rule  to  an  action  of  replevin  is  the 
only  renson  that  can  be  urged  for  not  doing 
80,  for,  on  principle.  It  should  be  applied. 
But  the  difficulty  la  not  a  serious  one,  for  the 
rule  in  replevin  which  requires  Judgment  for 
the  return  of  the  property  or  Its  value  Is  not 
an  arbitrary  and  inflexible  one,  but  it  must 
yield  to  circumstances.  It  is  enough  if  the 
plaintiff  obtains  full  compensation  for  his  pe- 
cuniary loss,  where  an  Innocent  defendant 
must  suffer  loss  If  be  recovers  the  property  In 
specie.  The  Judgment  must  be  so  molded  as 
to  protect  the  rights  oC  both  parties.  In 
oractice,  this  is  frequently  done.    For  ex- 


amine. In  cases  where  the  plaintiff  has  only 
a  special  interest  in  the  property,  or  a  lien 
thereon,  the  alt«natlve  value  of  the  proiwrty 
Is  assessed  <mly  to  the  octent  of  such  Interest 
or  lien,  and  the  plaintiff  recovers  the  prop- 
erty In  specie  only  In  case  this  value.  Intwest, 
and  costs  are  not  paid.  As  a  goteral  rule.  In 
replevin,  where  the  defendant  Is  a  technical 
trespaaan-,  but  his  cmduct  In  the  (wemises 
has  been  such  that  the  court  will  recognise 
bis  equitable  Interest  In  the  property,  to  the 
extent  of  Its  Increased  value  by  reason  of  bis 
labor  upon  It,  Its  altmiatlve  value  must  be 
assessed  as  ot  the  time  and  place  of  the  tak- 
ing, wltta  Interest  to  date  of  rwdlct,  and  the 
Judgment  so  framed  as  to  secure  the  rights 
of  iKith  parties.  How  this  shall  be  done  wlU 
depend  largely  upon  the  facts  of  each  particn- 
lai'  ca&e.  Cobbey,  Kepi.  S  910;  Wells,  Repl.  i 
017;  2  Sedg.  Dam.  S  534;  Packet  Co.  v.  Rob- 
ertson, 13  Minn.  291  (Gil.  269);  Deal  t.  D.  M. 
Osborne  &  Co.,  42  Minn.  102,  43  N.  W.  835. 
Whatever  difficulties  there  may  be  In  apply- 
Ii^  this  rule  of  damages  In  actions  of  trespass 
and  trover  to  an  ordinary  action  of  replevin, 
there  are  nme  In  the  case  at  bar,  where  the 
defendant  rebonded  the  propei-ty,  and  there 
cannot  be  a  return  of  it  to  the  plalntlCT.  In 
any  event.  Such  being  the  case.  If  the  de- 
fendant establishes  its  good  talth  in  cutting 
the  timber,  the  alternative  value  would  be 
the  value  of  the  stumpage,  with  Interest 
thereon  to  the  date  of  the  verdict  If  the  de- 
fendant does  not  establish  Its  good  faitli.  the 
alternative  value  will  be  the  value  of  the  logs 
at  the  place  of  demand,— Minneapolis,— with 
Int^Kst  from  date  of  demand.  Herdic  v. 
Touog,  56  Pa.  St  176;  Single  v.  Schneider, 
24  Wis.  29G;  Hungerford  v.  Bedford.  29  WU, 
345.  Order  reversed,  and  a  new  trial  grant- 
ed. 


O'OORMAN  V.  SABIN  et  al. 
(Supreme  Court  of  Minnesota.  July  10^  18^.) 

la'sOLVSlCGT  — BAM  — BjtVOBOKHKXT  — A0TIO.Y  BX 
RSCCIVBR — AiniTDNBMT  01  PLBADINO. 

1.  Evidence  held  suflGcient  to  Justify  the  ver- 
dict. 

2.  The  plaintiff,  b«  receiver  of  an  insolvent 
corQpration,  was  wdered  by  the  court  to  sell  all 
its  property  at  public  auctitKi,  and  upon  con- 
firmation of  the  sale  and  the  payment  of  the 
parchase  money  to  execute  to  the  parchsBer  the 
proper  instruments  of  conveyance.  After  the 
sale,  but  before  it  was  confirmed,  the  defend- 
ants executed  to  the  receiver  an  nndertaking 
whereby  they  promised  and  agreed  that  if,  aft- 
er the  confirmation  of  the  sale,  oe  would  transfer 
and  deliver  the  property  to  the  porchaser.  or 
hold  it  in  readiness  to  be  ao  transferred  and  de- 
livered, they  would  pay  him  the  amount  of  the 
purdtase  mon^  bid  at  the  sale.  After  the  sale 
was  cmGrmed,  the  recelw.  In  reliance  on  this 
nndertaking,  but  without  authority  from  the 
court,  and  in  violation  of  its  order,  trannferrod 
and  delivered  the  property  to  the  purchaser, 
without  having  received  payment  or  the  pur- 
cfaaae  money.  Sitd,  that  the  undertaking  can 
be  enforced  by  the  receiver  in  his  official  ca- 
pacity as  an  officer  of  the  court,  notwithstanding 
that  the  consideration  for  which  it  was  executed 
was  the  doing  of  an  act  on  his  part  which  wst 
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In  Tiolation  of  tbe  order  of  the  court,  and  a 
breach  of  hia  oQicial  dutr.  Hia  recover;  is  not 
in  bia  own  right,  but  in  that  of  the  court  whose 
officer  he  is. 

3.  After  the  tii&I.  the  plaintiff,  by  leave 
of  the  court,  amended  bia  complaint  ao  tliat.  in- 
Ktead  of  alleKioK  that  he  accepted  the  under- 
tiiking  in  lien  of  the  purchase  money  due  from 
the  parchaaer,  it  alleged  that  he  accepted  it 
aecuriiy  that  tbe  parchaaer  voold  pay  it. 
Httd,  that  thK«  waa  no  enor  in  allowmg  the 
amendment;  that  It  did  not  change  the  caaae 
of  action,  or  raiae  any  new  iMoea;  and  that  de- 
fendants wer«  not  entitled  to  a  new  trial  on  ac- 
count of  iL 

(Srllabna  br  the  Court) 

Appeal  from  district  court,  Wastrinffton 
conntr;  W.  O.  TnillstoD,  Judge. 

Action  by  J.  C  0*Gorman,  recetrer  of  Sey- 
mour, SablB  &  Ca,  against  D.  H.  Ssbln  and 
others.  Ftom  an  order  denying  a  new  trial 
after  a  verdict  for  plaintiff,  defendants  ap- 
peal. Affirmed. 

James  N.  Castle  (W.  F.  Warner,  vt  coun- 
Bel),  for  appellants.  Chas.  N.  ft»r  re- 
apondent. 

MITCHELU  J*  I'be  first  thing  necesaary 
to  the  proper  underatanding  of  tliia  case  ia 
to  gather  up  out  of  the  great  maaa  of  chaotic 
lecord  aomethlng  lUce  a  concise  and  coosacn- 
tlve  Btatonent  of  the  facta. 

In  May.  1684.  the  affaire  of  Seymour,  Sabin 
it  Co.,  an  Insf^vent  corporation,  were  placed 
In  the  hands  of  a  receiver,  under  Gen.  St. 
18&1.  ft  6S»7  (Gen.  St  1878,  c.  76,  S  0);  tbe 
plaintiff  in  tUs  actlOD  being  anxrinted  re- 
cover. 

August  0,  1888,  the  court  made  an  order  di- 
recting tbe  receiver  to  aell  at  puhlic  auction 
all  tbe  aaaeta  of  the  insolvent  coi-poratlon, 
and  providing  tliat  the  purcbasur  at  such 
sale  should  deposit  with  the  receiver,  as  se- 
curity for  the  compIeti(m  of  his  purchase,  a 
sum  equal  to  20  per  cent  of  his  bid,  such 
depotiit  to  be  made  In  cash  or  other  security 
of  equal  value  (the  remainder  of  the  pur- 
chase money  to  be  i>aid  on  delivery  of  the 
deed  or  bill  of  sale  of  the  property  by  the 
receiver);  that  upon  conlirmation  of  ttie  sale 
and  the  payment  of  the  puiThase  money  the 
receive  should  execute  to  the  purchaser  the 
proper  instruments  of  conveyance. 

September  20, 1888,  in  pursuance  of  this  or- 
der, the  property  was  oftered  for  sale  and  bid 
off  for  ^,000  in  tbe  name  of  J.  N.  Searle, 
who  gave  the  receiver  his  check  on  the  baulc 
for  $20,000  as  earnest  money  or  security  for 
the  completion  of  the  purchase.  As  a  mat- 
ter of  fact  he  had  no  money  to  hia  credit  in 
the  drawee  bank,  and  the  check  never  was 
paid,  but  was  afterwards  returned  to  the 
drawer. 

 .    The  receiver  made  his  report 

of  sale  to  the  court,  in  which  he  reported 
thiit  the  property  had  i>een  sold  to  Searle  for 
f.'tH.OOO,  and  that  Searle  had  deposited  with 
him  $20,000  as  security  for  the  20  per  cent,  re- 
quired by  the  order  of  sale. 

October  IQ»  188&   Tbe  defendant  as  plain- 


tiff alleges,  execnied  to  him  tbe  bond  or  un- 
dertaking upon  which  this  action  Is  brought, 
and  to  wUch  reference  wUl  be  made  here- 
after. 

October  18, 1888.  The  court  made  an  order 
confirming  tbe  sale  and  directing  the  re- 
ceiver to  execute  the  proper  instrumenta  of 
conveyance  to  Searle,  or  to  such  other  per- 
sona or  corporations  as  he  might  direct  up- 
on further  and  final  paym«it  the  r«nain- 
der  9t  the  purchase  price  according  to  tbe 
bid. 

October  24,  1888,  Soai'le  having  assigned 
all  his  Interest  undo*  the  bid  to  the  Mbineso- 
ta  Commercial  Comi>any,  the  plaintiff,  as  re- 
ceiver, executed  to  that  ccanpany  full  and 
absolute  conveyances  and  transfers  of  all  the 
pn^i  ty.  Bnt  outside  of  the  paltry  sum  of 
about  $7iS0,  the  receiver  has  never  i-eceived 
payment  of  any  i)art  of  tbe  $55,000  from  ei- 
ther Searle,  the  Commercial  Comprtny,  or  any 
one  else,  and  haa  received  nothing  In  lieu  of 
it  as  security  for  its  payment  unless  It  be 
tbe  alleged  bond  or  undertaking  upon  whlcb 
the  suit  Is  brought 

In  the  meantime  this  Instrument  has  Itself 
disappeared,  and  upon  the  trial  secondary  ev- 
idence of  Its  contents  was  introduced. 

In  his  complaint  as  it  stood  during  the 
trial,  the  plaintiff  alleged  that  after  report 
of  sale,  and  after  application  had  been  made 
to  the  court  for  confirmation  of  the  sale,  but 
before  it  was  confirmed,  tbe  defendants  exe- 
cuted to  him  their  Joint  and  several  under- 
taking and  agreement  whereby  they  prom- 
ised to  pay  to  him  the  $55,000  bid  for  the- 
property  by  Searle,  If  the  sale  should  be  con- 
firmed, and  the  plaintiff  would  transfer  and' 
deliver  the  property,  or  hold  it  In  readiness- 
to  be  transferred  and  delivered  to  Searle  or 
such  other  pei'son  or  corporation  as  he  might 
direct;  that,  after  the  confirmation  of  the- 
sale,  plaintitr,  relying  on  this  und»Btanding, 
and  having  accepted  It  in  lieu  of  the  pur-- 
oliase  money  due  from  said  Searle  on  said 
sale,  conveyed  and  delivered  the  whole  of 
the  property  to  the  Commercial  CTompany  at 
Searle's  request  The  original  answer  of 
the  defendants  consisted  of  a  denial  that 
they  or  any  of  them  ever  executed  any  sncb 
undertaking  or  agreement  In  their  amend- 
ed answer  they  set  up  in  extenso  the  order 
of  sale,  report  of  sale,  and  the  order  of  con- 
firmation, etc.  Just  wliat  was  the  exact  pur- 
pose for  which  this  was  done  Is  not  expressly 
stated  In  the  answer,  but  It  was  undoubtedly 
to  lay  the  foundation  for  the  defense  that  If 
any  such  undertaking  was  executed,  It  was 
void,  and  not  enforceable,  because  given  and 
accepted  for  an  unlawful  purpose. 

Upon  tbe  trial  the  only  issue  of  fact  llti- 
gated  was  whether  the  defendants  bad  ever 
executed  any  such  undertaking.  The  con- 
test was  not  over  the  particular  terms  or 
stipulations  of  tbe  Instrument  but  whether 
d^endants  had  executed  to  plaintiff  any  un- 
dertaking of  any  sort  The  trial  court,  on 
Ita  own  motion,  submitted  to  tbe  jurr  three 
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questions  of  fact  wblch  they  were  required 
to  answer.  The  first  and  second  merely 
went  to  the  questions  whether  the  defend- 
ants executed  the  undertaking:  described  fn 
the  complaint,  and.  If  some  of  them  did,  hut 
not  all,  which  of  them  did  execute  .tt.  The 
answers  of  the  Jury  were  to  the  etTect  that 
all  of  the  defendants  executed  the  instru- 
ment described  In  the  complaint.  The  third 
question  and  the  answer  to  It  were  as  fol- 
lows: "Was  said  Instrument  so  executed  and 
delirered  as  security  that  said  Searle  would 
complete  his  purchase  of  the  property  bid  otf 
by  him  at  the  receiver's  sale  In  said  com- 
plaint mentl(med,  or  was  the  same  so  execut- 
ed and  d^lvered,  and  by  aald  plaintiff  ac- 
cepted, as  and  for  a  payment  In  full  of  the 
amount  of  such  bid?  Answer.  Said  Instru- 
ment was  so  executed  and  delivered  as  se- 
curity that  said  Searle  would  complete  his 
purchase  of  the  property  bid  off  by  blm  at 
the  receiver's  sale  In  said  complaint  men- 
tioned." There  was  a  general  verdict  for  tbe 
plaintiff. 

The  various  briefs  In  behalf  of  defendants 
contain  npiirly  Hli  jifsl;:iimentB  of  error,  but  It 
is  not  necessary,  and  we  do  not  fe^  called 
upon,  to  discuss  them  seriatim.  The  fact  is 
that,  aside  from  a  question  of  practice  aris- 
ing out  of  plaintiff's  amendment  to  his  com- 
plaint after  trial,  and  which  will  be  consid- 
ered hereafter,  there  are  Just  two  main  ques- 
tions In  the  case, — one  of  fact  and  one  of 
law,— -viz.:  (1)  Did  the  evidence  Justify  the 
Jury  In  finding  that  defendants  executed  an 
Instrument  of  the  tenor  alleged?  (2)  If  so, 
Is  the  instrument  valid  and  enforceable,  or  Is 
it  Invalid  because  executed  and  accepted  for 
an  unlawful  purpose? 

The  evidence  of  the  execution  by  defendants 
of  an  Instrument  of  the  tenor  alleged  Is  ple- 
nary. Thetestlmony  of  thescrlvenerwhodrew 
It,  of  the  officer  who  took  defendants' acknowl- 
edgment of  It,  of  several  parties  who  examin- 
ed it  before  Its  disappearance, the  subsequent 
conduct  of  defendants  themselves  indicating 
a  consciousness  of  Its  existence,  and  of  their 
liability  upon  It,  corroborated  by  circumstan- 
tial evidence  tending  to  show,  from  the  his- 
tory of  the  scheme  leading  up  to  it,  the  rea- 
sonableness and  probability  of  plaintiff's  con- 
tention, ccmstituted  a  mass  of  evidence  that 
was  well-nigh  conclnslve.  If  the  Jury  had 
found  otherwise  as  to  the  defendant  Sabln, 
who  was  the  real  principal  and  party  In  In- 
terest In  tbe  transaction,  tbelr  verdict  would 
have  been  perverse,  for  we  construe  his  tes- 
timony as  amounting  to  an  admission  that 
be  executed  the  instrument.  His  only  at- 
tempt at  a  denial  was  In  the  form  of  a  nega- 
tive pregnant,  that  he  did  not  execute  the  In- 
atrument  on  the  day  of  its  date,  and  the  only 
way  by  which  he  attempted  to  support  even 
this  denial  was  a  very  unsuccessful  effort  to 
prove  an  sllbl  on  that  day.  The  other  de- 
fendants apparently  bad  no  Interest  la  the 
purpose  for  which  the  instroment  was  exe- 
cuted, except  as  a  matter  of  acc(H)imodatlon 


to  Sabln.  In  view  of  the  lapse  of  time,  and 
the  fact  that  most  of  them,  according  to 
their  own  testimony,  were  In  the  habit  of 
frequently  signing  bonds  for  others  for  large 
amounts  without  making  any  record  of  It, 
or  giving  the  matter  any  particular  thought, 
or  seeming  to  attach  much  Importance  to  tbe 
liability  which  they  were  assuming',  tbey 
may  have  forgotten  this  transaction,  and  now 
honestly  believe  that  they  never  did  sign  this 
instrument.  But  their  conduct  when  first 
advised  of  the  claim  which  plaintiff  made 
against  them  Is  very  difficult  to  explain  upon 
any  other  theory  than  that  they  were  aware 
of  having  executed  some  such  Instrument. 
But,  however  that  may  be,  the  other  evi- 
dence was  ample  to  Justify  the  verdict 

2.  Is  the  undertaking  valid?  Can  It  be  en- 
forced by  the  plaintiff  as  received?  In  con- 
sidering tbe  evidence  as  to  the  purpose  for 
which  this  undertaking  was  executed.  It 
would  be  idle  for  us  to  pretend  not  to  see  as 
a  court  what  as  men  we  can  plainly  read  on 
almost  every  page  of  the  record.  It  Is  per- 
fectly evident  that  defendant  Sabln  was,  from 
start  to  finish,  the  prime  mover  and  principal 
actor  in  this  transaction,  and  that  the  pur- 
pose for  which  this  nndertaking  was  given 
was  to  Bccomplista  Just  what  it  did  accom- 
plish, viz.  to  secure  a  transfer  or  conveyance 
from  the  plaintiff,  as  receiver,  of  tbe  assets  of 
Seymour,  Sabln  &  Co.  without  payment  at 
the  time  of  the  $55,000  purchase  money.  This, 
If  not  expressly  stated,  was  necessarily  Im- 
plied from  the  terms  of  the  Instrument  Itself. 
If  this  was  not  Its  purpose,  it  had  none;  for 
if  the  purchase  money  was  paid  down  on  de- 
livery of  the  conveyance  there  was  no  pos- 
sible use  for  such  a  bond.  Sabln's  plan  was 
to  purchase  the  assets  of  Seymour,  Sabln  & 
Co.  at  tbe  receiver's  aale.  and  then  turn  them 
over,  with  other  property,  to  the  Commercial 
Company,  which  he,  with  others,  contemplat- 
ed organizing  for  that  purpose,  and  then  have 
that  company  Issue  a  large  amount  of  Iwnds. 
secured  on  the  proi)erty,  which  they  expected 
to  negotiate  In  tbe  East  The  plaintiff  was 
evidently  more  or  less  cognizant  of  Sabln's 
plans,  and  at  that  time  friendly  to  blm. 
Searle  was  Sabln's  attorney  In  the  matter, 
and  although  he  made  the  hid  In  his  own 
name  It  was  in  fact  made  for  Sabln.  at  whose 
instance  the  property  was  afterwards  con- 
veyed by  the  receiver  to  the  Commercial 
Company.  When  this  was  done,  Sabln's  ex- 
pectation may  bave  been  to  pay  the  purcliase 
money  oat  of  tbe  proceeds  of  the  bonds  of 
that  company  which  were  apected  to  be  Is- 
sued, or  be  may  have  expected  to  secure  tbe 
allowance  of  claims  which  he  held  or  control- 
led against  Seymoiu:,  Sabln  &  Co.  sufflcleut 
to  offset  It  But  If  80,  neither  has  been  done, 
and  the  fact  remains  that  he  and  those  assf>- 
clated  with  him  have  got  the  entire  assets  of 
Seymour,  Sabln  &  Co.  without  paying  a  dol- 
lar for  them.  But,  whatever  the  details  of 
the  scheme  may  have  been,  the  purpose  for 
which  the  bond  was  given  was  to  secure  from 
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the  recelrer  a  conTeyance  and  transfer  of  the 
property  wlthoat  hATln?  to  pay  down  the 
purchase  price,  and  that  purpose  was  accom- 
plished. This,  If  Dot  iDvalld  for  Illegality, 
constituted  a  sufficient  conBideratlon  fur  de- 
fendants' undertaking.  PlalntlfTa  counsel 
contends  that  there  is  evidence  that  the  court 
was  advised  of  the  matter,  and  gave  its  oral 
consent  to  plaintUf's  accepting  this  undertak- 
ing and  waiving  present  payment  of  the  pur- 
chase money.  We  would  not  he  warranted 
in  concluding  that  the  court  modified  ita  or- 
der of  sale  In  any  such  unjudicial  manner, 
especially  as  the  terms  of  the  order  of  con- 
Armatlon  are  directly  opposed  to  any  such 
assumption.  The  case  must  therefore  be  con- 
sidered on  the  assumption  that  the  receiver 
had  no  authority  to  accept  this  bond,  either 
In  lien  of  or  as  security  for  the  purchase 
money,  and  that  in  doing  so.  and  ti-ansferrlng 
the  property  without  actual  payment  of  the 
purchase  price,  he  acted  in  direct  violation 
of  the  orders  of  the  court  whose  officer  be 
was.  The  question  is,  under  such  circum- 
9tanceii,  can  he,  in  his  official  capacity,  en- 
force the  undertaking?  We  have  not  been  re- 
ferred to,  neither  have  we  found,  any  case 
of  similar  facts.  It  will  be  observed  that  the 
illegality,  if  any,  is  not  inherent  In  the  prom- 
ise or  undertaking  itself,  but  lies  in  the  pur- 
pose or  object  for  which  it  was  made.  Again, 
the  act  of  plaintiff  which  the  ondei'taklng 
was  intended  to  secure  was  not  criminal  or 
immoral,  but  merely  unauthorized  by.  and  in 
violation  of.  the  orders  of  the  court  which  had 
QlipolDted  blm.  lite  fraud  or  wrong  was  on 
the  court  Itself,  which  had  possession  of  the 
property,  and  consisted  In  depriving  It  of 
that  possession  without  receipt  of  the  pur- 
chase money,  which.  If  received,  would  hare 
also  been  In  possession  oi  the  court:  for  the 
posfiesslon  of  the  receiver  Is  the  possession 
of  the  court  whose  officer  he  Is.  Moreover, 
plaintiff  is  not  suing  in  his  own  right,  but  In 
his  official  capacity  as  an  officer  of  the  court; 
and  a  recovery  by  him  will  he  In  effect  a  re- 
covery by  the  court  itself.  We  are  of  opin- 
ion that  the  fact  that  the  act  of  the  plaintiff, 
in  accepting  this  undertaking  and  transfer- 
ilng  the  property  without  payment  of  the 
purchase  price  being  tli-st  made.  Is  na  de- 
fense to  an  action  on  the  undertaking  by 
plaintiff  tn  his  official  character  an  receiver. 
It  does  not  lie  In  the  moutlis  of  the  defend- 
ants, after  havlDg,  by  means  of  this  under- 
taking. Induced  the  receiver  to  violate  the 
orders  of  the  court,  whereby  It  has  been  de- 
prived of  the  property  or  Its  proceeds,  to  say 
that  the  court,  through  Its  officer,  cannot  en- 
force the  undertaking,  because  the  act  of  the 
receiver,  wlilch  it  was  designed  to  induce, 
was  Illegal  In  the  sense  of  being  In  vtolntion 
of  the  orders  of  the  court.  The  fact  that  the 
receiver  Is  personally  liable  for  his  unau- 
thorised act,  or  that  the  property  or  its  value 
might  be  recovered  from  the  Commercial 
Company,  If  it  is  pecuniarily  responsible, 
does  not  alter  the  case.  The  court  in  tlie  as- 


sertion of  Its  rights  to  the  property  or  its 
proceeds  Is  not  put  to  any  such  election. 
Tbei-e  was  nothing  decided  in  Tozer  v.  O'Oor- 
man  (Minn.)  Gl  N.  W.  895.  at  all  In  conlllct 
with  this  view.  That  was  an  action  by 
Tozer,  as  a  creditor  of  Seymour,  Sabin  &  Co., 
against  O'Gorman,  Searle,  the  Commercial 
ComiMtny.  and  others  to  set  aside  the  sale  of 
the  property  to  the  Commercial  ComiMiny, 
and  to  compel  It  to  restore  or  account  for  the 
property,  and  for  Judgment  against  Searle 
and  O'Gorman  on  the  ground  that  they  had 
unlawfully  conspired  together  to  tiave  the 
property  transferred  to  the  Commercial  Com- 
pany without  payment  of  the  purchase  mon- 
ey, in  Tiolatltm  of  the  order  of  the  court  One 
of  the  defenses  attempted  to  be  Interposed 
was  that  Tozer  was  estopped  to  question  the 
validity  of  the  transaction  because  he  liad 
Joined  In  tlw  execution  of  the  bond  now  in 
suit  for  the  very  purpose  of  Inducing  the 
acts  of  whi<;h  he  was  then  complaining.  An 
order  overruling  a  demurrer  to  this  defense 
was  reversed  on  the  ground  tliat  It  did  not 
appear  from  the  answer  tliat  Tozer  partici- 
pated In  the  alleged  fraud  on  the  court,  or 
ttiat,  when  he  signed  the  bond,  he  knew  that 
any  fraud  was  contemplated,  or  that  he  In- 
tended to  aid  in  deceiving  the  court  More- 
over, that  was  an  action  between  the  par- 
ties In  their  Individual  or  personal  capacity. 

3.  The  only  other  question  of  importance 
grows  out  of  the  mongrel  and  irregular  prac- 
tice which  obtained  after  trial  After  trial, 
the  plaintiff,  by  leave  of  the  court,  and  prob- 
ably in  view  of  the  S[)ecial  finding  of  the 
Jury,  amended  bis  complaint  so  tliat.  Instead 
of  alleging  that  he  accepted  the  undertaking 
of  defendants  In  lieu  of  the  purchase  money 
due  from  Searle  on  the  sale,  it  alleged  that 
be  accepted  it  as  security  tliat  Searle  'nt>ald 
complete  his  purchase.  It  will  be  observed 
that  neither  the  special  finding  of  the  Jury 
nor  the  amendment  of  the  complaint  go  to 
the  tenor  of  the  undertaking,  but  merely  to 
the  purpose  for  which  It  was  executed  and 
accepted;  and  we  are  unable  to  discover  the 
materiality,  under  the  Issues,  of  either  the 
special  finding  or  the  amendment.  The  lat- 
ter was  doubtless  made  with  a  view  of  hav- 
ing the  complaint  conform  to  the  proof  and 
the  special  finding.  That  the  court  bad  a 
right  to  allow  such  an  amendment,  and  that 
the  allowance  of  It  would  not  entitle  defend- 
ants to  a  new  trial  of  the  action,  are  proposi- 
tions that  seem  too  elementary  for  discus- 
sion. The  court  did  not  grant  any  new  trial, 
but,  on  the  contrary,  denied  defendants'  mo- 
tion for  one.  That  ought  to  have  been  the 
end  of  the  matter.  But  nevertheless,  defend- 
ants interposed  a  demurrer  to  the  amended 
complaint,  which  the  court  overruled;  and  its 
action  in  overruling  the  demurrer,  as  well  as 
In  allowing  the  amendment  to  the  complaint, 
and,  in  view  of  ttiat  amendment.  In  denying 
a  new  trial.  Is  sought  to  be  reviewed  on  this 
appeal  It  Is  urged  that  the  amendment  sub- 
stituted an  entirely  new  cause  ot  octlMi,  to 


Digitized  by 


Google 


88 


NORTHWESTERN 


BBPORTBR.  Vol  61. 


(MJun. 


which  defendants  would  bare  luid  a  defense 
which  they  were  under  no  duty  to  interpose 
to  the  cause  of  action  set  up  In  the  onginal 
complaint,  to  wit,  that.  If  they  executed  the 
uudertaking  as  mere  sureties  for  Searle,  then 
they  were  released  by  the  act  of  plalntlfC  In 
transferring  the  property  without  recelring 
payment  of  the  purchase  price.  To  this  there 
are  several  answers:  First,  the  amendment, 
as  already  suggested,  does  not  change  the 
cause  of  action  at  alL  Second,  If  the  fact 
was  that  the  defendants'  undertaking  was 
executed  mei-ely  as  security  for  Searle,  the 
defense  now  suggested  was  Just  as  available, 
and  It  was  as  much  the  duty  of  the  defend- 
ants to  Interpose  It,  under  the  original  as  un- 
der the  amended  complaint.  Moreover,  It 
was  a  defense  that  should  have  been  special- 
ly pleaded.  But  no  such  defense  was  even 
suggested.  The  defendants  stood  exclusively 
upon  the  defenses  (1)  that  they  never  execut- 
ed  any  such  instrument  for  any_  purpose;  (2) 
but,  if  they  did,  it  was  void.  It  may  also 
be  added  that  if  the  undertaking  was  ex- 
ecuted, as  It  evidently  was,  to  secure  a  trans- 
fer of  the  property  to  the  purchaser  In  ad- 
vance of  payment  of  the  purchase  money, 
there  Is  nothing  In  the  defense;  for  defend- 
ants cannot  complain  because  the  plaintiff 
<]id  what  the  undertaking  was  designed  to 
induce  him  to  do. 

me  other  assignments  of  error  alt  relate  to 
the  rulings  of  the  court  in  the  admission  or 
exclusion  of  evidence.  They  are  very  numer^ 
ous.  While  we  have  examined  them  all,  we 
do  not  feel  called  on  to  say  much  more  than 
tfiat  we  find  no  preiudlcial  error.  The  In- 
quiries took  quite  a  wide  range  on  both 
sides,  as  was  perhaps  necessary,  in  view  of 
tbe  nature  of  the  case.  The  question  was 
the  'execution  or  nonexecutlon  of  the  instru- 
ment sued  on.  The  defendants  all  denied  its 
execution.  Any  words  or  acts  of  any  of  them 
amounting  to  an  admission,  express  or  im- 
plied, that  they  or  be  had  executed  such  an 
instrument,  was  clearly  admissible.  Under  the 
circumstances,  evidence  relating  to  the  history 
of  the  transaction,  and  of  the  relations  of  the 
parties  to  It,  legitimately  bearing  upon  the 
probability  and  reasonableness  of  plaintiff's 
claim  that  such  an  Instrument  was  executed 
to  him,  and  that  he  transferred  the  property 
in  reliance  on  it,  was  competent  circumstan- 
tial evidence.  Under  one  or  other  of  these 
general  grounds,  almost  all  tbe  evidence  of 
the  admlssicoi  of  wblcb  defendants  complain 
was  properly  admitted.  Order  afilnued. 


REED  v.  McGregor  et  aL 
(Supreme  Court  of  Minnesota.    July  10,  1895.) 

IKDEMNITT — CONSIDZRATION — BeLBABS  OT  SURB- 
TIKS— COLUTBHAL  AOKBBMB.N'T— RlS  JcimCATA. 

1.  Action  on  bond  to  indemnify  plaintiff 
AKainst  mechanios'  Hens  on  property  conveyed  to 
plaintiff  by  the  principal  of  the  bond  upon  which 
the  latter  wag,  at  the  time  of  the  conveyance, 
erecting  a  house,  which  h*  agreed  to  finish. 


One  of  tbe  considerations  for  giving  the  boml 
was  the  agreenient  of  plaintiff  to  pay  the  piir- 
chaae  money  sooner  than  it  was  payable  acconl- 
ing  to  the  terms  of  the  contract  i/rfrf.  that 
this  was  a  sufficient  conuderatSon. 

2,  There  was  no  agreement  or  anderstaii'l 
ing  between  plaintiff  and  the  priudpal  on  the 
bond,  or  between  plaintiff  and  tne  sureties,  that 
she  should  retain  the  purchase  monev,  and  ■}>- 
ply  it  to  tbe  payment  of  medianics*  amt  and, 
so  far  as  ajnears,  it  was  all  paid  to  the  vendor 
before  any  lien  claims  were  asserted  agidnst 
the  property,  and  before  plaintiff  bnew  that  any 
such  would  be  asserted.  Bdd,  that  the  sure- 
tiea  were  not  r^eased  by  the  fact  that  plaintiff^ 
thus  paid  over  the  purchase  money  to  tne  ven- 
dor. 

8.  When  the  bond  was  presented  to  G.  for 
execution  as  surety,  the  name  of  P.  was  written 
in  the  body  of  the  bond  as  cosurety.  The  prin- 
cipal in  the  bond  informed  O.  that  P.  woold^gn 
It,  and  wh«n  O.  executed  the  bond  he  expected 
that  P.  would  do  so;  bat  there  was  so  agree- 
ment that  P.  should  sign  it;  neither  was  the 
delivery  of  the  bond  by  Q.  conditioned  that  it 
should  not  become  operative  until  P,  executed  it. 
Bdd,  that  Q.  was  liable  on  the  bond,  althoogb 
P.  never  executed  it,  and  another  person  ex- 
ecuted it  as  cosorety. 

4.  When  the  lien  dalnuints  commenced  suit 
against  tbe  plaintiff  and  her  vendee  (the  princi- 
pal in  the  bond)  to  enforce  their  li^s  against 
the  property,  plaintiff  informed  Q.  of  the  suit^ 
whereupon  G.  informed  her  that  he  would  at- 
tend to  the  suit,  and  that  she  need  give  it  no 
attention.  He  then  interposed  an  answer  for 
her,  and  conducted  the  defense  of  the  suit  as  at- 
torney for  her,  and  also  for  his  principal.  Stid, 
that  In  action  on  the  bond  the  iudgtcient  in  tiie 
lien  suit  was  condusive  against  G. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coan- 
ty;  Henry  Q.  Hicks,  Judge. 

Action  on  a  bond  by  Lydla  A.  Reed  against 
George  W.  McGregor,  Edsoa  S.  Gaylord.  ami 
others.  From  an  order  denying  a  new  trial 
after  a  verdict  for  plaintiff,  dOtftndant  Qay- 
lord  appeals.  Affirmed. 

Following  is  Exhibit  A  mentioned  In  the 
opinion,  <miitting  acknowledgment  and  Jurat 

"Know  all  men  by  these  presents,  that 
George  M.  McGregor,  as  principal,  and  Ed- 
mond  Palmer,  Edsou  S.  Gaylord,  and  George 
B.  Hush,  as  sureties,  are  held  aud  firmly 
bound  unto  Lydia  A.  Reed  lu  tbe  sum  of  oue 
thousand  five  himdred  (¥1.500.00)  dollars,  law- 
ful money  of  the  United  States  of  America, 
to  be  paid  to  the  said  Lydia  A.  Reed,  her 
executors,  administrators,  or  assigns,  for 
which  itayment  well  and  truly  to  be  made 
we  bind  ourselves,  our  heirs,  executors,  and 
administrators,  firmly  by  these  presenLt. 
Sealed  with  oiur  seal,  and  dated  the  sixth  day 
of  May,  one  thousand  eight  hundred  auit 
ninety  one. 

"Tbe  condition  of  the  above  obligation  is 
such,  whereas,  said  George  M.  McGregor  i-s 
constructing  and  oompleting  certain  build- 
ings and  improvements  upon  all  of  lot  num- 
bered four  (4)  of  Wocdbum's  addition,  exceitt 
tbe  south  two  and  forty-four  one-hundredtbs 
(2  feet  thereof,  according  to  the  plat 

thereof  now  on  file  and  of  record  lu  the  of- 
fice of  the  register  of  deeds  wlihlu  and  for 
said  Henncpiu  county,  Mlimeaota,  and  Id 
consideration  of  one  dollar  in  iiaod  pahi,  tbe 
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receipt  wbereof  la  hereby  ackDOTrledged, 
said  principal  above  named  agreed  to  In- 
demnifj  said  Lydia  A.  Reed  against  any 
loss  or  expense  on  account  of  mechanics',  la- 
borers', or  material  men's  Hens  being  filed  o( 
t-nforced  agalost  said  property:  Now,  tberc- 
fore.  If  tbe  said  principal  above  named  shall 
well  and  truly  pay  for  all  labor  performed 
and  material  furnished  In  and  about  the  con- 
atrucUoa  and  erection  of  any  and  all  build- 
ings or  Improrements  on  the  abovo^escrlbed 
premises,  and  shall  pay  or  cause  to  be  paid 
each  and  every  claim  for  such  labor  and  such 
material,  and  shall  complete  said  Improve- 
ments according  to  the  plans  and  specifica- 
tions and  the  contract  between  the  said  prin- 
cipal and  aald  Lydla  A.  Reed,  and  to  do  all 
of  said  work,  or  at  least  have  the  bouse  In 
readiness  for  occupancy,  on  or  b^ore  the 
15th  day  of  May,  1891,  then  the  above  obli- 
gation to  be  void;  otherwise  to  r^ain  in 
full  force  and  virtne.  George  M.  McOregor. 
Edson  S.  GaylordL   George  B.  Hosb. 

"Sealed  and  delivered  In  preemce  of  George 
E.  Yoang  (as  to  McGregor  and  Hnsh).  Geo. 
W.  Taylor  (as  to  M.  B.  Gi^lord).  George  B. 
Tonng  (as  to  Ur.  Gaylwd  also)." 

Edson  S.  Gaylord.  for  appellant  Peterson 
&  KoUIner,  for  respondent 

MITCHELL,  J.  This  was  an  action  on  a 
bond  executed  by  defendant  McGi*egor,  as 
principal,  and  the  defendant  Gaylord  and  an- 
other, aa  sureties,  to  the  plaintiff,  to  Indem- 
nify her  against  mechanics'  liens  on  premises 
wliieh  UcGr^or  conveyed  to  plaintiff,  and 
npon  which  a  building  was  in  process  of  erec- 
tion by  him.  To  fully  understand  the  situa- 
tion, as  well  as  the  conditions  of  the  bond,  It 
is  necessary  to  state  that  some  time  previous- 
ly ^IcGregor  had  entered  into  a  contract  with 
plaintilT's  husband.  Ira  S.  Reed,  for  the  sale 
of  the  tame  property.  This  Is  the  contract  re- 
ferred to  In  the  bond  In  rolt  The  material 
provisions  of  this  contract  were  that  Mc- 
Gregor agreed  to  sell  and  convey  the  pro[>- 
erty  to  Reed,  and  complete  the  building  theu 
la  process  of  oonstruction,  for  the  considera- 
tion of  18.500.  Of  this  amount  $100  was  paid 
In  cash,  $2,900  was  to  be  paid  on  completion 
of  the  building,  when  the  deed  was  to  be  de- 
livered, and  $1,500  in  a  year  from  the  date  of 
the  contract  tar  which  Reed  was  to  give  Mc- 
Gre};or  his  notfc  The  contract  is  silent  as  to 
the  remaining  S4.000,  but  it  seems  to  be 
agreed  on  all  hands  that  Reed  was  to  assume 
a  mortgage  on  the  pmnlses  to  tbe  Connecti- 
cut Mutual  Life  Insurance  Company  for  that 
amount  Before  the  house  was  completed, 
McGregor,  with  the  consent  of  Beed,  sold 
and  conveyed  the  premises,  Fubject  to  this 
14.000  mortgage,  by  warranty  deed,  to  the 
plaintiff,  for  the  same  consideration  stipulat- 
ed in  tbe  contract  with  her  husband.  It  Is 
evident  that  this  conveyance  was  made  and 
accepted  as  and  in  lieu  of  performance  of  the 
contract  to  convey  to  Reed  (which,  to  that 
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extent,  and  ouly  to  that  extent  was  inerpo6 
in  the  deed),  and  that  It  was  the  understnud- 
Ing  and  agreement  between  plaiutlff  and  Mc- 
Gregor that  the  latter  was  to  complete  the 
building  for  her  in  accordance  with  his  con- 
tract with  Reed.  At  this  time  plaintiff  had 
not  paid,  but  still  retained  in  her  hands,  the 
$4,400  purcliase  money,  no  part  of  which  was 
payable,  according  to  tbe  contract  until  the 
house  was  completed,  and  $1,500  not  until  a 
year  after  the  date  of  tliat  contract  McGregor, 
however,  needed  the  money  sooner  than  It 
was  due  according  to  the  contract.  In  con- 
sideration of  plaintiff's  agreement  to  pay  Ulok 
the  money  sooner  than  It  was  due,  and  wltli- 
out  reference  to  the  terms  of  the  contract, 
McGregor  gave  her  the  bond  in  suit  to  in- 
demnify her  against  meclianlcs*  liens  on  the 
property,  growing  ont  of  the  construction  of 
the  house  referred  to.  This  statement  Is  all 
that  need  be  said  in  reply  to  defendants'  point 
that  there  was  no  consideration  for  this  bond. 
Tbe  trial  court  does  not  in  so  many  words, 
find  that  plaintiff  paid  to  McGregor  the  full 
amount  of  the  purchase  money,  but  we  con- 
strue the  third  finding  as  equivalent  to  that; 
and,  notwithstanding  counsel's  claim  to  the 
contrary,  we  think  the  uncontradicted  evi- 
dence is  to  that  effect. 

All  that  need  be  said  In  anawer  to  tbe  con- 
tention that  the  sureties  on  the  bond  ore  re- 
leased because  plaintiff  paid  the  money  to 
..  McGr^or  sooner  than  provided  in  tbe  con- 
tract and  because  sbe  did  not  retain  It,  and 
apply  It  in  payment  of  tbe  mechanics'  liens, 
is  that  tbe  very  purpose  of  giving  the  bou<l 
was  to  accelerate  the  time  of  payment  of  the 
purchase  money;   also  that  there  was  no 
agreement  between  plaintiff  or  her  husband 
I  and  McGregor,  or  between  them  and  the 
I  sureties,  that  tbe  purchase  money  should  be 
I  so  retained  and  applied;  neither  was  there 
!  any  evidence  that  any  of  It  was  paid  over 
,  after  any  of  the  liens  had  been  filed,  or  after 
'■  p'aintlff  knew  that  they  would  be  filed.  So- 
ciety V.  Imlay,  23  Conn.  10,  Brandt.  Sur.  } 
430.  When  the  defendant  Gaylord  signed  the 
bond  as  surety,  the  name  of  one  Palmer  was 
written  in  the  body  of  the  bond  as  cosurety, 
and  the  court  finds  that  McGregor  told  Gay- 
lord that  Palmer  would  sign  It  and  that 
when  Gaylord  executed  he  believed  and  ex- 
pected that  Palmer  would  do  so.  Palmer 
never  did  sign  the  bond,  but  one  Hush  exe- 
cuted it  as  cosurety   with   Gaylord.   It  Is 
dalmed  upon  these  facts  that  Gaylord  Is  not 
liable  on  tbe  bond.  But  the  court  also  finds 
—and  this  is  amply  supported  by  the  evi- 
dence—that there  was  no  agreement  between 
pl^ntlff  and  Gaylord  that  Palmer  should 
sign  the  bcaid,  nor  was  the  bond  delivered  by 
Gaylord  on  any  condition  that  It  should  not 
become  operative  nntU  It  was  signed  by  Pal- 
mer.   In  fact  the  record  shows  that  both 
Gaylord  and  Hush  acknowledged  the  execu- 
tion of  the  bond  and  Justified  on  the  same 
date,  and  before  the  same  notary;  and  the 
I  evidence  Is  that  Gaylwd  himself  delivered 
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tbe  bond  to  plalntUT*  aguit  The  p<^t  to 
not  well  taken.  Whltakw  v.  RlchardB,  134 
Pa.  St  101,  19  Atl.  601;  note  to  Onlld  T. 
Thomas,  !KS  Am.  Rep.  703-710i 

It  to  also  contfflicled  that  there  was  do  mffl- 
cient  eiidence  of  the  extsteace  ot  aiqr  me* 
chanlcs*  liens  on  tbe  premise*,  or  that  plain- 
tiff has  erer  paid  tiiem  off.  The  erldeiiee  to 
plenaiT  that  plaintiff  has  paid  off  Judgments 
fur  mechantca'  Hens  on  tbe  property  to  the 
full  amount  of  ber  recorerr.  One  of  these 
lien  claimants  bron^t  suit  to  enforce  hto 
Hen,  In  which  be  made  ptointiff,  McGregor, 
and  all  the  other  Um  dalmanta  parties  de> 
fentlaut.  When  this  suit  was  brought,  plain- 
tiff, by  bee  husband  (who  was  her  agent),  no* 
tlfled  Oaylord  of  It,  whereupon  Oaylord 
promised  to  attend  to  It  and  Informed  plain- 
tiff's agent  that  he  need  not  glre  It  any  atr 
tentlon.  He  thai  Interposed  an  ani^rer  for 
plaintiff,  and  appeared  and  acted  oa  the  trial 
as  attorney  for  both  plaintiff  and  McGregor. 
Upon  tbto  state  of  facts  the  JudKments  In  tbe 
action  In  favor  of  tbe  l]ea  claimants  are  con- 
cIuslTe  against  Gaylord.  Hersey  t.  Long,  30 
Minn.  114.  14  K.  W.  SOS;  Mackey  r.  Fisher, 
36  Minn.  Bil.  81  17.  W.  363.  But  this  Is  not 
all.  In  order  to  establish  ber  cause  of  action 
againn  the  cosurety  Hush,  the  plaintiff  In- 
troduced original  evidence  of  all  these  liens. 
So  far  as  we  can  discover,  this  evldoiee  was 
sufficient  to  eBtab:ish  plaintiff's  cause  of  ac- 
tion, ev«i  if  the  Judgments  In  tbe  Hen  suit 
bad  not  been  Introduced.  Counsel  makes  the 
point  that  It  appears  from  the  findings  of  tbe 
court  that  one  ot  the  Hen  claJinanta  did  not 
file  his  statement  In  time.  But  this  to  manl- 
fCKtly  a  clerlf^  error  of  the  Judge  In  stating 
that  the  last  Item  of  material  was  furnished 
on  tbe  l^th  of  the  month,  Instead  of  the  iStith. 
Tbe  undisputed  evidence  Is  that  It  was  on  the 
30th.  This  dispoma  itf  all  there  Is  of  any  sub- 
stance In  ronuFel's  numerous  assignments  of 
error.  Order  affirmed. 


STATE  T.  HAYWABD. 
(Supreme  Court  of  Minnesota.  Julj-  11,  1895.) 
HoMiciDi— Apfbai^Stat  ov  Execution. 
When  an  appeal  involves  hnmaD  life,  t 
stay  of  execution  should  be  gmnted  nntil  the 
appeal  can  be  heard  and  determined,  if  the 
court  has  a  reasonaUe  doubt  whether  or  not 
some  of  the  assignments  of  error  hare  merit. 

Appeal  from  district  court,  Hennepin  county. 

Hari-y  T.  Hayward  was  convicted  of  mur- 
der in  the  first  defrree.  and  appealed  from  an 
order  denyiuff  a  motion  to  set  aside  tbe  Judg- 
ment, and  for  a  new  trial.  He  afterwards 
moved  for  a  stay  of  proceeding  until  bis  ap- 
neal  Could  be  heard.   Motion  granted. 

Erwln  &  Shnmaker  and  John  Day  Smith, 
for  appellant.   F.  M.  Nye,  for  respondent 

PER  CURIAM.  The  defendant  was  con- 
victed In  the  district  court  In  and  fur  the 
county  of  Uennepln,  on  the  8th  day  of  March, 


1885,  of  the  crime  of  murder  In  the  first  de- 
gree, and  on  March  11,  1895,  soch  court  ad- 
Judged  that  after  the  lapse  of  three  months, 
and  at  a  time  to  be  fixed  by  the  governor 
of  the  state,  tbo  defendant  be  taken  to  tbe 
place  of  execution,  and  then  banged.  A  mo- 
tion to  set  aside  this  Judgment  and  for  a 
new  trial  was  made  on  behalf  of  the  defmd- 
ant  and  draled  by  the  court  on  Api-11  20, 

1886.  From  such  order  he  appealed  to  this 
court  On  June  10, 18(MS  he  moved  this  court 
for  a  stay  of  execution  of  the  sentence  ontU 
snch  time  as  fate  appeal  can  be  heard  and  de- 
termined    thto  court 

The  right  to  a  stay,  even  In  a  capital  case, 
to  not  M^ucldent  with  the  right  of  appeal. 
It  to  not  a  matter  of  absolute  right  and  the 
courts  may  refuse  It  if  satisfied,  on  Inspec- 
tion of  the  record,  that  there  Is  no  merit  In 
tbe  appeal  In  a  case  where  the  appeal  In- 
volves a  human  Ilfe^  unless  we  are  free  from 
reasonable  doubt  upon  idl  of  the  errors  as- 
signed, we  ought  not  to  pass  on  them  b^ore 
they  are  fully  and  formally  argued  upon  the 
liearing  of  the  appeaL  State  v.  Holong,  38 
Minn.  368.  37  N.  W.  587.  We  have  examined 
the  defendant's  aaslgnments  of  errors,  and. 
while  we  entertain  no  reasonable  dwbt  that 
many  of  them  are  without  merit  yet  as  to 
some  of  tbem,  we  have  such  doubt  We  are 
not  to  be  understood  an  Intimating  any  opin- 
ion as  to  the  alleged  errors  upon  which  we 
-have  doubts,  for  the  only  c^lnlon  we  have 
formed  In  the  premises  to  that  they  come 
within  the  rule  stated,  and  that  we  ought 
not  to  pass  upon  them  before  they  are  fully 
and  formally  argued  upon  the  hearing  of  the 
appeal.  Motion  must  be  granted.  So  oi^ 
dered. 


ROBINSON  V.  SMITH  et  nx.  (two  cases). 
(Supreme  Court  of  Minnesota.    July  10,  1805.) 
PuouissoRT  Note— Etidkvcs  or  Owsership— 

ISSOCEXT  PCKCBASRK — UaUltT — StIPULATIOX. 

1.  Possoasion  of  a  nefiotiable  promissory 
note  pajalile  to  bearer  is  prima  facie  evidence 
of  ownership  thereof,  and  snch  is  the  rule 
whether  it  is  transferred  before  or  after  matu- 
rity. 

2.  The  term  "innocent  purchaser,"  as  used 
in  the  proviso  to  section  2214.  Gen.  St.  18fH, 
means  a  bona  fide  indorsee  or  bearer,  wiibin  the 
law  merchant. 

3.  One  MorKBn  was  such  bona  fide  bearer 
of  certain  usurious  notes,  which  be  had  pur- 
chased before  maturity,  for  full  value,  in  good 
faith,  without  any  notice  of  any  rights  or  equi- 
ties of  the  makers  and  with  no  intent  to  evade 
the  usury  laws  of  the  atate.  and  after  the  ma- 
turity of  the  notes  he  sold  them  to  the  plaintiff 
for  a  valuable  consideration,  ffrld,  that  the 
plaintiff  toolt  the  notes  freed  from  the  vice  of 
usury,  and  with  the  sirme  right  to  enforce  pay- 
ment of  them  that  his  transferer  had. 

4.  BHd,  that  the  findings  of  fact  of  the  trial 
court  also  its  finding  that  a  certain  stipulation 
bad  not  been  complied  with  by  the  defendant^ 
are  sustained  by  the  evidence. 

(Syllabus  by  the  Court) 

Appeal  from  dtotrict  conrt,  Ja<dE8on  comi- 
ty; P.  E.  Brown,  Judge; 
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Action  by  Leslie  J.  BoblDscm  against  John 
T.  Smith  and  vlfa  From  an  order  denying 
a  motion  for  new  trial,  and  from  Jadgment 
entered,  defendants  appeal.  Affirmed 

WUson  Borst  and  Lorin  Cray,  for  appel- 
lants. J.  a.  Eeddlnc  and  J.  W.  Seager,  for 
respondent. 

START.  O.  J.  Action  npon  four  n^otlaUe 
promissory  notes,  each  for  fl,O0O.  dated  Oc- 
tober 1.  1S33,  due  October  1.  18S8.  executed 
by  the  defendants,  and  payable  to  James  & 
Parsons;  or  bearer.  They  are  a  port  of  a 
series  of  notes  secured  by  a  mortgage  which 
was  decided  by  this  court  to  be  nsnriouB  and 
Told,  In  the  case  at  Smith  t.  ParBons,  55 
Minn.  520,  57  N.  W.  811.  Cause  tried  by 
the  court;  Judgment  directed  tor  plaintiff 
for  the  amount  of  the  notes;  motion  for  new 
trial  1^  d^endants;  denied;  Judgment  en- 
tered; and  defendants  appeal  from  the  or^ 
der  and  from  the  Judgment. 

1.  The  answer  denied  the  transfer  of  the 
notes  to  the  plaintiff,  and  upon  the  trial  the 
plalntUE  produced  the  notes,  and  introduced 
them  In  eridaice,  and  rested.  Thereupon 
the  defendants  mored  to  dismiss  the  action 
because  tbere  was  no  proof  that  the  plaintiff 
waa  the  owner  of  the  notes.  Denied,  and 
defCTdants  excepted.  The  ruling  waa  cor^ 
rect,  tor  tbe  possession  of  a  negotiable  prom- 
fssory  note  payable  to  bearer  Is  prima  facie 
evidence  of  ownership,  and  such  Is  the  rule 
whether  tbe  note  was  transferred  before 
or  after  Its  maturity.  Such  a  note  Is  as- 
signable by  delivery  la  accordance  with  the 
custom  of  merchants.  1  Daniel,  N^.  Inst. 
i  729;  Murray  v.  Lardner,  2  Wall.  110. 

2.  The  trial  court  found  that  before  the 
maturity  of  the  notes,  and  on  December  13, 
1S83,  James  S.  Mwgan,  in  good  faith,  and 
without  any  notice  or  knowledge  of  any 
rights  or  equities  in  favor  of  the  defendants, 
or  either  of  them,  purchased,  for  full  value, 
the  notes,  with  no  Intent  to  evade  tbe  usury 
laws  of  the  state,  and  that  his  purchase  was 
uo  part  of  any  usurious  transaction;  that 
after  tbe  maturity  of  the  notes,  and  in  Au- 
gust, 1892,  Morgan  sold  and  delivered  the 
notes  to  the  plaintiff,  for  a  valuable  consid- 
pratlon,  who  has  ever  since  been  the  owner 
of  tbe  notes.  These  findings,  elimloating 
all  Incompetent  and  Immaterial  evidence,  are 
fully  sustained  by  the  evidence.  Assuming, 
then,  that  the  notes  were  usurious,  as  be- 
tween the  original  parties  to  them,  we  reach 
the  vital  question  In  this  case,  viz.  did  Mor- 
gan take  the  notes  freed  from  the  vice  of 
usury;  and.  If  so.  did  the  plaintiff,  by  his 
purchase  of  tbem,  acquire  all  of  the  rights 
and  equities  of  Monntn  In  and  to  the  notes, 
notwithstanding  he  himself  was  not  a  bona 
fide  purchaser  of  the  notes  before  maturity? 
The  answer  depends  on  the  construction  to 
be  given  to  the  proviso  to  section  2214,  Gen, 
St.  1894,  declaring  all  usurious  notes,  con- 
tracts, and  ncoritleB  Toid,  which  reads  «a 


follows:  **Nothlng  herein  shall  lie  cmistrued 
to  prevent  tbe  purchase  of  negotiable  mer- 
cantile paper,  usurious  or  otherwise,  for  a 
valuable  consideration  by  an  innocent  pur- 
chaser, free  from  all  equities,  at  any  price, 
before  tbe  maturity  of  the  same,  when  there 
has  been  no  latent  to  evade  the  provisions 
of  tbis  act  or  where  aaid  purchase  has  not 
bew  a  part  of  the  original  usurious  trans' 
action.  In  any  case  however  whwe  the  orig- 
inal bolder  of  a  usurious  note  ntHiA  tbe  same 
to  an  Innocent  purchaser,  the  makor  ot  aald 
note  or  his  representattves  shall  have  the 
right  to  recover  back  from  the  sold  original 
holder  the  amount  of  principal  and  interest 
paid  by  him  oa  said  note."  Manifestly,  this 
proviso  was  macted  in  view  of  the  fact  tbat 
n^^tlable  papw  enters  Into  the  ctaannda  of 
commerce,  and  constituteB  a  large  addition  to 
the  medium  of  exchange  in  tbe  buBlness 
world,  and  that  Its  free  drcnlatlon  as  such 
medium  ought  not  to  be  hampoed.  Tlie 
statute  therefore  makea  no  attempt  to  repeal 
the  law  merchant,  as  to  usurious  negotiable 
paper,  but  expreesly  provides  tbat  after  the 
paper  has  passed  into  the  hands  at  an  inno- 
ceot  purchaser,  for  value,  before  maturity, 
it  Is  freed  from  the  vice  of  usury.  The 
maker  has  no  longer  any  defense,  as  against 
the  purchaser;  but  tbe  law.  in  such  cases, 
gives  him  a  right  to  recover  the  amount  of 
the  usurious  paper  he  la  required  to  pay 
from  the  original  htrfdw,  who  transferred 
tbe  paper.  An  *1nnocent  purchaser,*'  as  the 
term  Is  used  in  this  statute^  means  a  bona 
fide  indorsee  or  bearer,  wltbln  the  law  mer- 
chant Fredln  t.  Richards  (decided  at  the 
present  term)  63  N.  W.  1031;  Bank  Bent- 
ley.  27  Minn.  87.  6  N.  W.  422.  This  last  case 
holds  tiiat  the  proviso  we  are  considertng 
intends  that  the  defense  of  usury  may  be 
interposed  In  an  action  on  negotiable  paper 
only  where  any  other  defense.  If  It  exist, 
might  be  interposed.  Now,  It  is  clear  tbat 
the  defendants  in  this  action  could  not  In- 
terpose any  other  defense  against  these 
notes  In  the  hands  of  tbe  plaintiff.  There- 
fore, they  cannot  Interpose  the  defense  of 
usury.  Tbis  conclusion  follows,  from  tbe 
rule  of  the  law  merchant,  that  one  who  ac- 
quires negotiable  paper  from  a  bona  fide  in- 
dorsee or  bearer,  who  purchased  it  for  value, 
before  maturity,  obtains  tbe  title  and  rights 
of  such  Indorsee  or  bearer.  Therefore,  be 
will  not  be  affected  by  tbe  fact  that  be  pur- 
chased after  maturity  of  the  paper,  and 
with  notice  of  fraud  or  other  vice  In  the 
origin  of  the  paper.  It  would  be  inconsist- 
ent that  tbe  taw  should  recognize  a  perfect 
title  to  tbe  paper  in  an  Innocent  purchaser, 
yet  limit  his  right  to  dispose  of  It  If  be 
cannot  transfer  the  paper,  with  all  the  priv- 
ileges and  Immunities  attaching  to  It  in  bis 
hands,  to  any  one  be  pleases,  his  title  la 
imperfect;  he  is  derived  of  a  free  market 
for  It.  The  statute  gives  the  right  Xo  an 
innocent  purchaser  to  acquire  n^otiable  pa- 
per,  uaurions  or  otberwlae.  free  fnmi  all 
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eqiilUes;  and  liy  hte  purchase  be  obtalu  tbla 
immuiiltj-,  which  becopiea  bis  propei-ty.  and 
be  may  tranter  It  to  whom  he  pleasM. 
Bedell  v.  BeirioK.  U  Am.  8t  Rep.  232,  note 
(Cal.)  20  Pac.  128;  1  Daniel,  Neg.  Inst  f 
S03.  Tlie  questicm  mnst  be  answnred  in  the 
affirmative.  The  plaintiff,  by  bis  purchase 
from  Morgan,  acquirttd  the  notes  free  txom 
the  defense  of  urary.  The  New  York  cases 
relied  upon  by  d^endants*  counsel  are  not 
in  point,  for  the  usury  law  of  that  state  is 
not  identical  with  our  own,  in  that  since 
1837  it  bas  contained  no  proTlsion  similar  to 
the  proviso  we  tiave  conitidered.  In  that 
Rtate  a  note  void  for  usury  continues  Told 
forever,  whatever  Its  subsequent  history 
may  be.  Rev.  SL  N.  T.  (fith  EdO  P-  2513.  f 
f>:  ClaiUn  T.  Boonun,  122  N.  Y.  886.  2C  N.  B. 
300;  Tyler,  Usury,  67.  The  usury  law  of 
the  state  of  New  York,  from  1830  to  1837, 
contained  a  provision  similar  to  the  proviso 
in  onr  law;  and  the  case  of  Andrews  v. 
Pond,  IS  Pet  79,  dted  by  defendants'  coun- 
sel, Involved  the  validity  at  a  usurious  bill 
of  ncbange  under  tlie  New  York  statute 
ns  it  was  prtor  to  1837.  But  the  case  Is  not 
In  point,  for  the  \AU  had  be«i  jwotested  for 
nonacc^tance,  which  fact  appeared  on  its 
face  when  transferred  by  the  wdi^nal  holder, 
and  there  was  no  claim  that  the  plaintiff  re- 
ceived It  from  a  bona  fide  indorsee  before 
noaturity,  without  notice  ot  any  Infirmity 
iu  the  biU. 

8.  After  the  evidence  bad  been  submitted 
in  this  case,  the  parties  entered  Into  an 
agreement  for  a  settlement  of  the  ease  upon 
certain  conditions  to  be  p»formed  by  tlie 
defendants  within  80  days  from  Its  datfc 
It  was  provided  that  If  the  dtfendants  per- 
formed the  conditions  within  the  time  the 
action  should  be  dismissed,  but  if  tbey  failed 
to  do  so  the  court  should  proceed,  and  decide 
the  case  on  the  merits.  The  plaintiff,  claim- 
ing that  the  def«idants  bad  not  performed,  or 
tendered  performance  of,  the  conditions  of 
the  stipulati<m,  made  a  motion,  on  the  flies 
and  records  bi  the  case,  and  upon  i^ldaTlts, 
that  the  conrt  proceed  and  decide  the  case. 
The  defendants,  dalming  that  th^  had  ten- 
dered performance  the  terms  ot  the  stipu- 
lation on  their  part,  oiipoaed  the  motion  on 
nffidavlts.  Hm  court  found  that  defend- 
ants bad  not  tendered  paformance  of  the 
sUpulatlm,  granted  the  motion,  and  made  Its 
findings  of  fact  snd  conclusions  of  law,  and 
Judgment  was  entered  thereon  for  the  plain- 
tiff. Upon  the  appeal  from  the  judgment 
the  defendants  seek  a  review  at  this  action 
of  the  court  The  affidavits  wwe  conflicting, 
and  the  evltoice  such  as  might  reasonably 
lead  differoit  minds  to  opposite  conclusions 
as  to  the  fact  In  question,  but  we  are  of  the 
opinion  that  it  reasonably  tends  to  support 
tbe  decision  of  the  trial  court  Bank  t. 
BandaU,  38  Minn.  882.  87  N.  W.  790.  Order 
and  Judgment  affirmed. 

BUCIC,  J.,  took  no  part 


8TATB  ez  rsl.  SPANQENBEBO  v.  Mc- 
MAHON. 

(8upren>e  Court  of  Minnesota.   Jaly  10,  1885.> 

LtOKXStUO  DSA.1,ERS  IN  Mb&T  iXD  PODLTBT. 

Ordinance  No.  1799  of  tbe  dty  of  St. 
Paul,  providing  for  the  licensing  of  retail  deiil- 
ers  in  fresh  or  butchers'  meat  aaA  dressed  poul- 
try, and  prohibiting  all  sales  thereof,  except  in 
the  public  market  without  a  license,  ii  valid. 
(SyllBbns  by  the  Court) 

Appeal  from  district  court  Ramsey  county. 

Application  by  tbe  state  of  Minnesota,  on 
the  relation  of  Albert  Spasgenberg,  for  a  writ 
of  habeas  corpus  against  Thomas  McMahon. 
From  an  order  discharging  the  relator,  re- 
spondent appeals.  Reversed. 

Edward  J.  Derra^  and  Herman  Oppenht'Im, 
foraiNwUnnt  Walter  I(.Cbapin,  for  rei^ndent. 

START,  C.  J.  Hie  respondoit  was  con- 
victed, in  the  municipal  conrt  of  tbe  cfty  of 
3t  Paul,  of  a  violatltm  of  Ordinance  No.  1700 
of  anch  city,  iwovidlng  for  tbe  licensing  of 
retail  dealers  In  fresh  or  butdterB*  meat  and 
prohibiting  all  MUea  at  sudi  meat,  eacc^t 
in  tbe  public  market,  without  a  license. 
Thereupon  be  was  taken  into  custody  by  tbe 
appellant  as  a  police  offlcor  of  tbe  dty,  by 
virtue  ot  a  proper  watiant  committing  Um 
to  the  wOTkhouse  unless  be  should  pi^  tbe 
fine  imposed.  He  was  discharged  fron  such 
custody  oa  habeas  corpus  by  the  order  of  the 
dlslrlet  court  at  the  county  ot  Ramsey  on  the 
ground  that  the  ordinance  was  void,  and  from 
such  order  the  appelant  prosecutes  this  ap- 
peal. 

1.  It  Is  claimed  by  respmident  that  the  ordl- 
nuice  Is  void,  because  of  a  want  of  power  in 
tbe  common  council  of  tbe  dty  of  8t  Paul  to 
enact  It  Is  tbe  dalm  correct?  A  solntloa  ot 
tbe  question  Involves  an  examination  of  tbe 
local  legislation  on  tbe  subject  of  granting 
licenses  to  vendors  of  tneh  or  bntebers'  meat 
by  such  common  council.  By  chapter  16, 1  3, 
Sp.  Laws  1865,  such  council  was  ^ven  power 
to  regulate  and  license  "bntebers'  ib<^  and 
butehers*  stells  and  vendors  of  butchers* 
meat"  within  the  city.  Thereupon  tbe  com- 
mon cooncil  enacted  an  ordinance  substan- 
tially like  tbe  one  under  consideration,  except 
that  the  licoise  fee  was  9200  Instead  of  fSa 
The  validity  ot  such  ordinance  waa  before 
this  court  in  tbe  year  1866,  and  tbe  power  ot 
tbe  council  to  enact  it  was  directly  challeng- 
ed, and  directiy  sustained  by  the  court  by  vir- 
tue of  the  legislative  grant  of  power  we  have 
quoted.  City  of  St  Paul  v.  Colter,  12  Minn. 
41  (GIL  1®.  This  legislative  grant  waa  re- 
enacted  In  1881,  whereby  the  common  coun- 
cil of  the  dty  of  St  Paul  was  glv«i  power 
to  license  and  regulate,  anumg  other  matters, 
"butchers'  shops  and  butchers'  stalls  and  ven- 
dors of  batchers*  meat"  Sp.  Laws  18S1,  c. 
93, 1 13.  The  council  was  also  given  anthw- 
Ity  to  '^rect  and  maintain  market-houaas.  ei^ 
teblfRh  markete  and  market  places,  to  re- 
strain and  prohibit  during  msrket  hours  me 
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sale  at  any  other  places  than  the  public  mar- 
kets  meats  *  *  *  except  by  regular  licens- 
ed dealers  and  by  them  only  at  their  I'egular 
places  oC  business."  Sp.  Laws  1881,  c.  93, 
i  15.  On  Jannai-y  14,  1895.  the  common 
(•ouucll  enacted  Ordinance  No.  ITOO,  the  vae 
in  question,  the  here  material  orovisions  of 
which  are  as  follows:  "An  orainance  to  reg- 
ulate the  sale  of  fresh  or  butchers'  meats  and 
poultry.  The  common  council  of  the  city  of 
at.  Paul  do  ordain  as  follows:  Section  1.  No 
person  shall  deal  In  or  sril  at  retail,  fresh  or 
butchers'  meat  or  dressed  poultry  without 
first  having  obtained  a  license  as  hereinafter 
provided,  for  that  purpose,  except  in  the  pub- 
lic market  The  selling  of  less  than  a  car- 
•cass,  except  beef  and  of  that  not  less  than  a 
quarter  shall  t>e  declared  selling  at  retail." 
Section  2  fixes  the  license  fee  at  fifty  dollars 
and  provides  for  the  manner  of  obtaining  a 
li(«DBe.  "Sec.  3,  Any  person  or  persius  gnllty 
•of  the  violation  of  any  of  the  provisions  of 
the  two  foregoing  sections  shall  upon  convtc- 
tiou  be  puniubed  by  a  fine  of  not  less  than 
^21)  nor  more  than  $100— for  such  TiolatI<m  or 
by  Imprisonment  In  the  city  workhouse  for 
not  leas  than  ten  days  nor  more  than  eighty 
days."  If  the  provisions  of  section  13,  c.  93, 
Sp.  I^awB  1881,  stood  alone,  there  could  be  no 
question  as  to  the  authority  of  the  coinuioa 
'Council  to  pass  and  enforce  the  ordinance,  for 
the  case  would  then  be  ruled  by  City  of  St 
Puul  V.  Colter.  But  respondent  claims  that 
section  13  is  limited  and  modified  by  the  pro- 
Tisitms  of  section  15,  Id.,  and  that  the  case 
of  State  ex  rti.  Faruswortta  t.  Municipal 
Court  of  St  Paul,  32  Minn.  is2S,  20  N.  W.  243, 
is  decisive  of  the  case  at  bar  In  his  favor. 
This  is  a  misapprehension  of  the  Famsworth 
Case,  for  In  that  case  the  question  whether 
or  not  the  ordinance  under  consideration 
was  authorized  by  secti<Hi  13  was  not  con- 
sidered or  decided.  This  Is  apparent  froo 
an  examlnatlui  of  the  brief  of  counsel  for  the 
city  in  that  case,  in  which  section  16  was 
relied  upon  for  the  legislative  authority  to 
pass  the  ordinance;  also  from  the  language 
of  the  opinion  In  the  case  In  wlilcb  the  court 
say.  "No  legislative  authority  is  claimed  to 
Imve  been  conferred  upon  the  common  coun- 
cil, so  far  as  relates  to  the  acta  complained 
of,  except  through  Sp.  Laws  1881,  c.  03,  i  15" ; 
and  ttie  court,  in  all  that  is  said  in  the  opin- 
ion ,is  to  a  want  of  legislative  authority,  has 
reference  to  this  section  alwe.  It  Is  true,  as 
claimed  by  respondent's  counsel,  that  sections 
13  and  15  must  be  construed  together;  but 
the  construction  to  be  given  to  them  is  an 
open  question,  and  they  must  be  so  construed 
as  to  give  ^ect  to  the  provisions  of  both  sec- 
tions, and  so  as  to  conserve  the  objects  sought 
to  gained  by  regulating  and  licensing  the 
traffic  in  butchers'  and  fresh  meats  at  retail. 
The  selling  of  such  meats  at  retail  Is  a  bus!- 
oess  which  Is  liable  to  become  a  nuisance, 
and  injurious  to  public  comfort  and  beoltii,  it 
Dot  prc^riy  supervised,  and  made  subject  to 
saultary  regulations;  and  tbe  object  of  li- 


censing the  business  Is  to  secure  such  super- 
vision and  regulation.  Now,  the  construc- 
tion of  these  sections  Insisted  upon  by  the  re- 
spondent, to  the  effect  that  there  could  be  no 
restraint,  regulation,  or  prohibition  of  the 
business  of  selling  fresh  meats  except  during 
maiket  hours,  would  leave  the  business  un- 
regulated at  all  other  times,  and  defeat  the 
very  object  of  the  legislative  authority  to  li- 
cense and  regulate  the  business.  By  such  a 
construction  the  provisions  of  section  13  must 
be  wholly  rejected.  Manifestly  such  was  not 
tlie  intention  of  the  legislature  In  conferring 
upon  the  common  council  the  powers  enumer- 
ated In  these  two  sections.  Section  13  con- 
fers ui>on  the  common  council  the  unqualified 
power  to  regulate  and  license  the  business  of 
selling  butchers*  or  fresh  meats,  which  car- 
rles  with  it  by  necessary  implication  the  fur- 
ther power  to  prohibit,  under  appropriate 
penalties,  the  selling  of  such  meats  without 
a  license.  The  primary  object  of  Section  15 
is  to  authorize  the  council  to  erect,  establish, 
and  maintain  public  markets  and  market 
places,  and  the  only  limitation  in  this  section 
upon  the  general  power  to  require  licenses  of 
those  engaged  In  the  bumlness,  conferred  by 
section  13,  is  tliat  the  council  are  not  re- 
quired to  exact  a  license,  under  section  13.  of 
persons  selling  only  in  the  public  market. 
Those  who  sell  only  In  the  puUlc  market 
place  are  subject  to  the  market  regulations 
and  requirements;  hence  there  Is  no  neces- 
sity for  regulating  and  licensing  them  under 
the  proTlsions  of  section  13,  Whatever  else 
section  IS  may  mean  does  not  concern  us  In 
this  case,  but  it  is  clear  that  it  limits  the  pro- 
visions of  section  13  only  to  the  extent  we 
have  indicated.  The  ordinance  follows  the 
legislative  grant  contained  in  section  13  as 
thus  limited,  for  it  pur[>ort8  on  its  face  to  re- 
quire licenses  only  from  parsons  selling  outside 
of  the  public  market;  and  It  is  authorized  by 
such  legislative  antborlt?,  and  is  valid. 

2.  Another  reason  urged  by  respondent  why 
the  ordinance  is  invalid  Is  that  It  is  unequal 
legislation,  in  that  only  Ktall  dealers  In  fresh 
meats— that  is,  those  who  sell  by  the  carcass, 
or  in  quantities  not  less  than  a  quarter— are  re- 
quired to  take  out  a  license,  while  the  lan- 
guage of  section  13  is  general,  and  appUos  to 
all  dealers.  It  is  by  no  means  clear  that  the 
language  of  the  statute  ioclndes  wholesale 
dealers.  It  reads  "to  regulate  butchers'  shops 
and  butchers*  stalls  and  vendors  of  butchers* 
meats."  The  words  "butchers,"  "shops," 
"stalls,"  and  "vendors"  indicate  that  only  re- 
tailers were  Intended,  but  we  do  not  so  de- 
cide. It  Is  unnecessary  to  a  decision  of  this 
case  for  us  to  do  so,  t>ecause  the  ordinance 
applies  to  all  persons  of  a  particular  class 
alike,  and  it  is  an  easy  matter  to  suggest  rea- 
sons why  retail  dealers  In  fresh  meats  should 
be  subject  to  dlfiFerent  regulations  than  whole- 
sale deal^s.  Whether  or  not  the  busltieas  of 
the  latter  Is  regulated  and  licensed  by  the 
council  does  not  appear  from  the  record.  If 
It  be  conceded  that  it  Is  not  we  are  still  of  the 
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(pinion  that  the  ordinance  tn  question  la  valid. 
Ordep  rereraed,  and  req;>oodent  remanded  to 
the  <Adal  eoatody  of  the  ai^ellant. 


RYDER  T.  KINSBT. 
(Supreme  Court  of  MinneBota.    Jnljr  10,  1895.) 
Danobboci  Fiun»8B8— NBOLioncB— BvBDia  or 
Fhoop. 

1.  The  owner  of  a  bnildlng  Is  not  an  taunrer 
against  Bcndent  from  its  condition,  but,  ao  far 
as  the  exerdse  of  ordinarj  care  will  enable  him 
to  do  so,  he  ia  bound  to  keep  it  in  such  condi- 
tion that  it  will  not,  b7  any  iUBecurity  or  insuffi- 
cienC7  for  the  tmrpoae  to  which  it  is  put,  injure 
any  jperBon  rigntfullr  in,  around,  or  passing  It. 

2.  Where  a  building  falls  without  any  ap- 
parent cause,  in  the  absence  of  explanatory  cir^ 
cumstances,  negligence  will  be  presumed,  and 
the  harden  U  upon  the  owner  of  snowing  that  he 
exerdsed  ordinary  care  to  keep  it  in  a  safe  con- 
dition:  but  where  it  appears  from  such  explana- 
tory circumstances  that  the  cause  of  the  fall  of 
the  building  was  a  latent  defect  in  its  construc- 
tion, and  there  la  no  evidence  tending  to  con- 
nect such  cause  with  the  owner's  oe^Igenoe.  the 
burden  rests  upon  the  party  asserting  such  neg- 
ligence to  show  that  such  cause  might  have  been 
discovered  and  removed  before  tbe  accident 
by  the  exercise  of  ordinary  care  on  tbe  part  of 
the  owner. 

3.  Evidence  considered,  and  held  that  the 
Jnry  were  properly  instmcted  to  return  a  verdict 
for  the  defendant. 

(Syllabus  by  the  CourL) 

Appeal  from  district  court,  Ramsey  county; 
J.  J.  Egan,  Judge. 

Action  for  personal  Injuries  by  Francis  P. 
Ryder  against  Plummer  P.  Klnsey.  From  an 
order  denying  a  new  trial  alter  a  verdict  for 
defendant,  plaintiff  appeals.  Attlrmed. 

Cbas.  N.  Aken  and  D.  D.  Willlama,  for 
appellant  Uatcbelder  &  Batchtider,  for  re- 
spondent 

8TAKT,  a  J.  Action  to  recover  for  per- 
sonal Injuries  snstalned  by  tbe  plalntllTa  mi- 
nor son,  Uharles  Ryder,  caused  by  the  falling 
of  a  brlck-vene«%d  wall  of  a  building  owned 
by  the  defendant  *Un  the  trial,  after  the 
plaintiff  had  closed  bis  case,  the  court  direct- 
ed the  jury  to  return  a  verdict  for  the  de- 
fendant for  the  reason  that  the  plaintiff  had 
failed  to  establish  his  cause  of  action.  Tbe 
plaintiff  appeals  from  an  ordo:  denying  his 
motion  for  a  new  triaL 

The  plalntlirs  evidence  tended  to  establish 
the  following  facts:  In  1885  the  defendant 
purchased  a  lot  on  Fifth  street.  In  the  city  of 
St.  Paul,  upon  which  stood  a  one-story  brick- 
veneered  building,  which  he  has  ever  since 
leased  for  store  aud  office  purposes.  Tbe  last 
lease  made  by  him  was  in  the  spring  of  1894 
to  the  present  tenants.  On  the  :i!7th  day  of 
June,  18U4,  about  midnight,  Charles  Ryder, 
19  years  of  age.  In  company  with  McMahon, 
a  boy  about  his  own  age,  was  walking  along 
Fifth  street  and  saw  a  i>ollceman  in  front  of 
tbe  building,  who  was  trying  to  take  down  a 
sign  therefrom,  which  hung  over  the  side- 
walk.   Tbls  sign  was  about       feet  square. 


made  of  oil  doth,  with  a  light  wooden  fram& 
It  had  bera  suspended  by  two  small  lion 
books  from  a  piece  of  timber,  2x4  Inches, 
extending  from  the  front  of  the  building  ow 
the  Btrtewalk,  and  supported  by  two  guy  wires 
attached  to  Its  outer  end,  and  fast«ied  to  tbe 
sides  of  tbe  building:  It  does  not  appear 
that  It  was  attacbed  in  any  way  to  the  part 
of  tbe  wall  which  fell.  The  outside  book  bad 
become  detached  from  tbe  sign  (presumably 
by  a  severe  storm  In  the  early  part  of  the 
evoalng),  so  tbat  It  bung  by  the  one  book. 
The  poUcemui  Informed  tbe  young  men  that 
lie  feared  tbe  sign  would  fall  upon  persona 
paaalng,  and  asked  them  to  assist  blm  In  tak- 
ing It  down.  Their  assented,  and,  after  strik- 
ing and  pushing  Oie  sign  witb  a  stick,  the 
policeman  and  Ryder  raised  McMabon  up. 
holding  him  1^  tbe  legs,  and  he  ^ive  the 
algn  a  twist  to  detach  it  fnuu  llie  remaining 
hook,  and  at  that  very  instant  tbe  whole  front 
of  the  building  above  tbe  door  and  windows 
fell,  crushing  Hydo-  to  the  sidewalk,  {Hik- 
ing Ills  pelvic  bone  and  otherwise  seriously 
Injuring  him.  'lUe  building  was  some  13 
feet  wide  and  IS  feet  high  to  tbe  peak  of  the 
roof.  There  was  a  lintel  8x8  inches  over  the 
openings  In  front,  and  a  4-lnch  brick  wall, 
tbe  one  tbat  fell,  extended  above  the  lintel 
as  high  as  tbe  penk  of  tbe  roof.  In  the  rear 
of  tbls  brick  wall  were  six  pieces  of  timber 
2x4  Inches,  fastened  together  so  as  to  make 
three  pieces  4x4  Inches,  one  at  each  corner 
and  one  In  the  center;  and  between  these 
there  were  studding  2x4  Inches,  aboot  2  feet 
apart  There  was  no  sheeting  on  tbe  outtide 
of  the  studding  next  to  the  brick,  but  there 
was  on  the  Inside.  The  brick-veneered  wall 
was  not  spiked  to  the  studding  or  sheeting 
or  anchored  to  the  frame  In  the  customary 
manner,  or  attacbed  to  them  In  any  way.  or 
otherwise  supported.  There  was  fastened  to 
the  outside  of  the  wall,  and  fell  with  It,  a 
large  wooden  sign  5x18  feet,  which  was  upon 
tbe  building  when  defendant  purchased  IL 
Practically,  there  was  no  change  In  the  con- 
struction of  the  building  or  its  condltlou  from 
the  time  the  defendant  bought  It  until  tbe 
wall  fell.  The  evidence  further  tends  to 
show  that  the  customary  and  proper  way  to 
support  a  veneered  brick  wall  Is  to  sheet  or 
board  up  the  frame  on  tbe  outside  of  the 
studding  next  to  the  brick,  then  lay  the  briek 
along  and  outside  of  the  sheeting,  and  bind 
the  brick  wall,  during  the  progress  of  its  con- 
struction, to  the  frame  of  the  building,  by 
driving  2D-penny  nails  every  hfth  or  slxtb 
course  of  the  bricks  into  the  boards  of  which 
the  sheeting  Is  composed,  so  that  the  nail 
heads  will  remain  In  tbe  mortar  at  about  tbe 
center  of  tbe  bricks.  This  Is  what  Is  meant 
by  "anchoring"  or  "supporting"  a  brick  or 
veneered  wall.  These  defects  In  the  construc- 
tion of  the  wall  were  discovered  after  It  fell, 
but  there  was  no  evidence  in  the  case  as  to 
whether  such  defects  could  or  could  not  have 
been  discovered  by  the  exercise  of  ordinary 
care  on  the  part  of  the  owner  before  the  wait 
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fell,  except  as  maj  be  Inferred  from  tbe  f&cts 
n-e  liATe  stated. 

Upon  tbls  evidence,  was  Uie  question  of  the 
defendant's  negligence  In  the  premises  one 
of  law  or  fact  or  for  the  JtiryV  If  fair-mind- 
ed men  might  reasonably  draw  different  coo- 
clnslons  from  the  facts  which  the  evidence 
tends  to  prove,  the  question  was  one  for  the 
Jury;  otherwise  it  was  for  the  court  If  there 
Is  a  fair  doubt  as  to  the  Inferences  to  be  bo 
drawn,  the  qnestlon  Is  one  of  fact.  Abbett 
V.  Hallway  Co.,  30  Minn.  482.  16  N.  W.  200. 
i'he  law  applicable  to  tbls  branch  of  the  case 
Is  well  settled.  While  the  owner  of  a  build- 
ing Is  not  an  insurer  against  accidents  troin 
its  condition,  yet,  bo  far  as  the  exercise  of 
ordinary  care  will  enable  him  to  do  so,  he 
Is  bound  to  keep  it  In  such  condition  that  It 
will  not  by  any  insecurity  or  iusultlclency 
for  the  purpose  to  which  It  Is  put  injure  any 
person  rightfully  In,  around,  or  passing  the 
premises,  r^iash  t.  Mill  Co.,  24  Minn.  501; 
3  Shear.  &  R.  Neg.  S  702;  1  Wood,  Nuls.  S 
101).  Bnildings  properly  constructed  do  not 
fall  from  slight  causes,  only  from  some  ade- 
quate cause.  Therefore,  where  a  building 
falls  without  apparent  cause,  In  the  absence 
of  explanatory  circumstances,  negligence  will 
be  presumed;  and  ttie  burden  is  upon  the 
owner  of  showing  that  he  exercised  ordinary 
care  to  keep  it  in  a  safe  condition.  MuUeu 
7.  St  John,  57  N.  Y.  567;  1  Shear.  &  R.  Neg. 
tS  5tf,  60;  2  Thomp.  Neg.  1231.  .  In  the  case 
under  consideration,  the  evidence  as  to  what 
was  done  by  the  plaintiff  and  those  with  him 
In  taking  down  the  small,  light  sign  from  the 
building  in  question  would  certainly  Justify 
the  Jury  In  finding  that  such  act  was  not  an 
adequate  cause  for  tbe  falling  of  the  wall. 
I'he  presumption  then  would  be,  lu  the  ab- 
sence of  explanatory  circumstances,  that  the 
wall  fell  because  It  was  in  an  unsafe  condi* 
tlon,  and  ttiat  the  defendant  was  negligent 
In  not  exercising  ordinary  care  in  properly 
Inspecting  and  keeping  It  in  repair.  But  it 
Is  only  in  the  absence  of  explanatory  circum- 
stances as  to  the  cause  of  the  fall  of  a  build- 
ing that  the  presumption  of  negligence  on  the 
part  of  the  owner  Is  presumed  prima  facie. 
Therefore,  where  such  explanatory  circum- 
stances are  given  in  evidence,  and  the  canse 
of  the  fall  of  the  building  is  established,  and 
there  Is  nothing  lu  the  evidence  tending  to 
connect  such  cause  with  the  owner's  negli- 
gence, the  burden  rests  upon  the  party  as- 
serting BQCb  negligence  to  give  evidence  tend- 
ing to  show  that  such  cause  might  have  been 
discovered  and  removed  by  the  exercise  of  or- 
linary  care  on  tbe  part  of  the  owner.  The 
cause  of  the  fall  of  the  wall  Is  clearly  estab- 
lished in  this  case.  It  fell  because  of  a  de- 
fect In  Its  construction,  in  that  it  was  not 
supported  in  the  usoal  manner.  This  was 
readily  discovered  after  the  accident,  when 
the  bricks  were  on  the  iMdewalk,  and  tbe 
manner  of  constructing  the  wall  was  ex- 
posed. It  Is  easy  to  be  wise  after  the 
fact  bat  tbe  question  Is,  did  the  defendant 


know,  or  might  he  have  known,  by  the  exer- 
cise of  ordinary  care,  before  the  accident,  of 
the  defect  In  the  construction?  If  so.  he 
would  have  been  clearly  negligent  in  the 
premises.  But  he  did  not  hulld  the  wall, 
and  there  Is  no  evidence  In  the  case  that  there 
was  anything  In  the  external  appearance  of 
the  building  Indicating  its  defective  coustruc' 
tlon.  Un  the  contrary,  it  atUrmatlvely  ap- 
peal's by  the  uncoutradicted  evidence  that  tbe 
defect  In  the  construction  was  a  concealed 
one.  Neither  Is  there  any  evidence  In  the 
case  tending  to  show  that  the  defect  could 
have  been  discovered  by  the  exercise  of  ordi- 
nary care  In  inspecting  the  building.  The 
prima  fade  presumption  arising  from  the  un- 
diluted facts  is  that  the  defect  could  not 
have  been  discovered  by  tbe  exercise  of  such 
care;  for  the  sheeting  on  the  inside  of  the 
studding  and  the  brick  wall  on  the  outside  of 
them  concealed  the  defect,  and  the  absence 
of  sheeting  next  to  the  brick  wall  and  the 
anchoring  of  it  to  the  sheeting  by  the  large 
nails  could  not  have  been  discovered,  by  any 
means  disclosed  by  the  evidence,  except  by 
the  exercise  of  extraordinary  care  In  Inspect- 
ing tbe  building,  by  making  openings  in  the 
sheeting  or  wall  to  discover  whether  or  not 
the  wall  was  properly  supported.  Ordinary, 
not  extraordinary,  care,  was  the  measure  of 
the  defendant's  duty  In  the  premises.  No 
importttQce  can  be  attached  to  the  fact  that 
the  large  sign  was  listened  to  the  brick  wall, 
for,  assuming  that  the  wall  was  properly  con- 
structed. It  could  not  be  negligence  to  fasten 
tbe  sign  to  It,  and  there  was  nothing  about 
the  sign  or  the  manner  In  which  It  was  at- 
tached to  the  wall  to  Indicate  the  latent  de- 
fect in  the  wall.  Upon  the  whole  record,  we 
are  satisfied  that  the  presumption  of  negli- 
gence arising  from  the  mere  fact  that  the 
wall  fell  was  rebutted  by  the  explanatory 
circumstances  disclosed  by  tbe  evidence,  show- 
ing the  cause  of  Its  fall,  and  that  the  defect 
was  a  latent  one;  and  that.  In  the  absence  of 
any  evidence  disclosing  any  fact  or  circum- 
stance from  which  It  mlsht  be  reasonably 
Inferred  that  such  defect  could  have  been  dis- 
covered by  the  exercise  of  ordinary  care  on 
the  part  of  the  defendant,  tbe  question  of  his 
negligence  Is  not  one  admitting  of  a  fair 
doubt,  and  that  the  Jury  were  correctly  In- 
structed to  return  a  verdict  for  bim.  Any 
other  rule  would  practically  make  owners  of 
buildings  insurers  of  their  safety.  Order  af- 
firmed. 


JOHNSON  v.  CITY  OP  STILLWATER. 

(Supreme  Court  of  Hinneaota.    July  10,  1885.) 

Actios  ior  Compbssation  of  Polici  OmasB— 
Snvricie^oT  or  Evidbkce. 

Evidence  considered,  and  hdd  to  sustain 
the  findings  of  fact  by  the  trial  court 
(Syllabus  by  the  Court.) 

Appeal  from  municipal  court  of  Stillwater; 
C  B.  Jack.  Judge. 
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Action  by  Cbarles  JohDBoa  against  the 
city  of  Stillwater.  From  an  order  denying 
a  new  trial  after  a  verdict  Cor  plaintiff,  de- 
fradant  appeals.  Affirmed. 

Findings  and  Order  at  Court 

nils  cause  was  regularly  on  the  calendar 
of  this  court  on  the  17th  day  oC  July.  A.  D. 
18D1.  Thereafter  the  same  came  on  for 
hearing  before  this  court  with  a  Jury  on  the 
10th  day  of  September.  A.  D.  1884.  After 
plaintiff  had  rested  his  case,  the  def«idant 
moved  to  take  the  case  from  the  Jury,  upon 
the  ground  that  the  same  was  not  a  propra 
•case  for  determination  by  a  Jury.  With  the 
consent  of  the  plaintiff,  the  Jury  was  dis- 
charged from  further  con^eratlon  of  the 
case,  and  the  same  proceeded  to  trial  by  the 
court 

As  matters  of  fact  the  court  doth  find: 
First  That  the  dty  of  Stlllvatar  Is  A  munic* 
Ipal  corporation,  as  alleged  In  said  complaint 
Second.  That,  some  time  during  the  yeax  A. 
D.  1S86,  this  plalnticr,  then  being  a  fireman 
In  the  employ  of  the  fire  department  of  the 
city  of  Stillwater,  was,  by  the  chief  of  said 
fire  department,  appointed  a  driver  of  the 
patrol  wagon,  and  that  said  patrol  wagon 
was  used  Jointly  by  the  fire  department  and 
the  police  depeutment  of  said  city  of  Still- 
water.  Third.  That  on  or  about  the  Ist  day 
of  April,  A.  D.  1800,  and  while  said  plain- 
tiff was  so  employed,  the  mayor  of  said  city 
of  Stillwater  appointed  this  plaintiff  a  spe- 
cial policeman,  and  thereupon  assigned  him 
to  the  duties  of  drtrer  of  the  patrol  wagon. 
Fourth.  That  thereafter  this  ^intlff  was, 
by  the  council  of  the  city  of  Stillwater,  duly 
confirmed  as  such  specUl  police;  and  that 
plaintiff  duly  qualified  as  such,  and  trans- 
ferred to  the  police  department  ot  said  dty 
of  Stillwater.  Fifth.  That  for  such  serv- 
ices as  special  police  this  plaintiff  was  paid 
the  sum  of  $60  per  month  by  said  city  of 
Stillwater.  Sixth.  That  thereafter,  and  on 
the  14th  day  of  April,  A.  D.  1891,  the  mayor 
of  the  city  of  StiUwato'  made  his  appoint- 
ments for  the  police  force  of  said  city,  and 
assigned  at  said  time  the  several  duties  of 
each  appointee  This  plaintiff,  one  of  said 
appointees,  was  assigned  as  driver  of  the 
patrol  wagon.  Seventh.  That  on  said  14th 
day  of  April,  A.  D.  1891,  the  city  council  of 
the  city  of  Stillwater  duly  confirmed  said  ap- 
pointments, and  that  thw-eafter  plaintiff 
took  the  oath  of  office,  and  filed  the  same 
with  the  clerk  of  said  court,  and  that  the 
same  has  been  lost,  and  cannot  be  found. 
Eighth.  That  plaintiff  so  continued  to  drive 
aatd  patrol  wagon,  as  aforesaid,  until  about 
the  13th  day  of  May,  A  D.  1894,  at  which 
time  the  chief  of  the  fire  department  of  the 
tlty  of  Stillwater  relieved  said  plaintiff  from 
said  duty  by  said  mayor  so  assigned.  Ninth. 
That  Immediately  thereupon  this  plaintiff 
reported  to  the  mayor  of  said  city,  who  di- 
rected the  chief  of  police  to  assign  plaintiff 
to  r^E^ilar  police  duty,  which  said  chief  of 


police  then  did,  and  plaintiff  bo  continued 
to  do  regular  police  duty  up  to  the  Ist  day 
of  July.  A.  D.  1884.  TeutU.  That  during  aU 
the  time  since  said  appuiutment  of  April, 
A.  D.  1881,  the  said  city  of  Stillwater  has 
paid  this  plaintiff  the  sum  of  $i>u  for  each 
and  every  month  so  employed  as  aforesaid, 
up  to  the  1st  day  of  May,  A.  D.  ISU. 
Eleventh.  That  during  the  whole  of  the 
months  of  May  and  June,  A.  D.  1884,  this 
plaintiff  performed  services  for  said  city  of 
Stillwater,  at  Its  request  as  such  poli<.-e- 
man  as  aforesaid,  and  that  said  city  of  still- 
water  refused,  and  stUl  does  refuse,  to  pay 
this  plaintiff  therefor,  or  any  part  of  the 
same.  Twdfth.  That  at  no  time  since  said 
appointment  of  April  14,  A.  D.  1891,  has 
this  plaintiff  ever  resigned  as  such  police- 
man, or  by  the  mayor  of  said  city  of  Still- 
water been  discharged  as  such. 

As  a  conclusion  of  law  the  court  doth  find: 
That  the  plaintiff  Is  entitled  to  recover  from 
said  defendant  the  dty  of  Stillwater,  the 
sum  of  $120,  and  Interest  thereon  since  the 
1st  day  of  July,  A.  D.  1894,  at  the  rate  of  7 
per  cent,  per  annum,  together  with  his  costs 
and  disbursements  of  this  action.  Ordered 
that  Judgment  be  entered  accordingly. 

AsBignmoit  of  Errors. 

(!)  The  court  below  wred  in  orerrnllng 
defendant's  motion  to  dlsmlis  the  action  at 
the  dose  of  plaintlfl*B  ca8&  (39  The  court 
below  erred  in  overruUiv  dtfendant's  ob- 
jections to  the  reopening  of  tiie  case  and 
admitting  further  testimtHiy  after  the  case 
had  been  closed,  a^ued,  and  submitted  to 
the  court.  (3)  The  court  below  erred  In  over- 
ruling defendant's  objections  to  the  admis- 
sion of  Exhibit  O.  (4)  Hie  court  below  ei^ 
red  In  orwrullng  defendant's  objections  to 
the  admission  ot  Exhibit  B.  (6)  The  court 
below  erred  In  finding  that  in  April,  1S90. 
the  mayor  of  the  dty  of  Stillwater  assigned 
plaintiff  to  tlie  duty  of  driver  of  the  patrol 
wagon.  (6)  The  court  below  erred  In  find- 
ing that  the  plaintiff  was  tronsfored  to  the 
police  department  ot  said  city  of  Stillwater. 
(7)  The  court  below  erred  In  finding  that  for 
such  services  as  special  police  plalntlfl  was 
paid  the  sum  of  $60  per  month  by  said  city 
of  Stillwater.  (8)  The  court  below  erred  In 
finding  that  the  mayor  of  the  city  of  Still- 
water assigned  this  plaintiff  to  the  du^  of 
driver  of  the  patrol  wagon.  (9)  The  court 
below  erred  In  finding  that  on  April  14, 1891, 
the  city  council  duly  confirmed  said  appoint- 
ment and  that  thereafter  plaintiff  took  the 
oath  of  office,  and  filed  the  same  with  the 
clerk  of  said  court,  and  that  the  same  has 
been  lost  and  cannot  be  found.  (10)  The 
court  below  erred  In  finding  that  the  plain- 
tiff continued  to  drive  the  patrol  wagon  un- 
til about  the  13th  day  of  May,  1894,  or  that 
plaintiff  was  assigned  to  the  duty  of  driver 
of  the  patrol  wagon  by  the  mayor.  (11) 
The  court  below  erred  In  finding  that  u^a 
the  discharge  of  plaintiff  from  the  fire  de- 
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partment  ito  tUat  of  police  assigned  plalo- 
tUC  to  reinlar  police  dntleB.  and  tbat  plaln- 
ttff  conttnned  to  do  regular  p(rtlce  duties  np 
to  tbe  1st  oC  July,  ISM.  02)  The  court  be- 
low erred  in  flndln^  that  dnrl&g  all  of  the 
time  since  the  a^lntment  ot  April.  18M, 
the  of  StUlwator  has  paid  this  plaintiff 
the  sum  oC  |60  for  each  and  erery  month 
so  empli^ed  as  aforesaid,  np  to  the  1st  day 
of  May,  ISM.  (18)  The  court  below  erred 
In  flndlnff  that  during  the  Thole  of  the 
months  of  Mi^  and  June,  18&4.  plaintiff  pov 
formed  serrlces  for  the  said  dty  of  BtlU- 
vater,  at  Ita  request,  as  aucb  pdllcemaa  as 
aforesaid,  and  that  said  dty  of  StUlvator 
refused,  and  stiU  does  refuse,  to  pay  this 
idalntUC  therefor,  m  any'  part  of  the  sam& 
(14)  The  court  below  erred  in  finding  that  at 
no  time  since  said  appointment  of  AprU  1^ 
1881,  baa  tlila  plaintiff  ever  resigned  aa  such 
poUcftma^  or  the  mayor  of  said  city  of 
Stillwater  been  discharged  aa  such.  OS) 
The  court  below  acred  In  finding,  as  conclW' 
ihtn  of  law,  that  the  plaintiff  la  entitled  to 
recorer  from  said  defendant,  the  dty  (A 
StiUwater,  the  sum  of  |120.  and  Interest 
thereon  since  the  let  day  of  July,  18M,  at 
the  rate  ojC  7  per  cent  per  annum,  together 
with  costs  and  dlBbnrsemeuta  of  this  ac- 
tion. (1^  The  court  bdow  emA  in  oidei^ 
btg  judgment  tor  the  plointlfL 

H.  H.  GOIen,  for  appdlant.  Daaner  ft  Mo- 
Beath,  for  re^oodent. 

8TABT,  a  J.  Aetlon  by  plalntUC  to  re- 
cover beam  the  dty  of  StlUwater  for  serv- 
ices aa  police  officer  for  two  months  from 
Sfay  1  to  July  1,  UM.  at  fOO  per  month. 
Cause  tried  by  the  court  without  a  Jury. 
Judgment  ordered  toe  the  plaintiff  for 
amount  claimed,  and  from  an  order  denying 
ita  motion  for  a  new  trial  the  dty  appealed. 
A];^>ellant'a  first  asslgmnait  of  «ror  is  that 
the  court  anted  in  not  granting  ite  motion 
to  dismiss  the  action  when  plaintiff  rested, 
for  the  reaam  that  the  evidence  did  not  es- 
tabllsb  a  cause  of  action.  Conceding  the 
claim,  without  deddtng  it.  stUl  the  case  was 
reopened,  and  the  necessary  evidence  was 
supplied.  It  was  not  an  abuse  of  discretion 
on  the  part  of  the  trial  court  to  pOTmlt  the 
case  to  be  reopmed.  SnbdivlslonB  2  to  5, 
Inclusive,  of  the  court's  flniiiinpi.  of  fact,  are 
immaterial,  and  It  is  therefore  Immaterial 
whether  or  not  the  court  erred  in  receiving 
the  evidence  upon  which  they  were  based. 
This  dl8|M)ses  of  appdiant's  assignments  of 
error,  3,  4,  S,  and  6.  If  the  remaining  Ond- 
iQ^  of  fact  are  suiq^rted  by  the  evidence^ 
they  support  the  cooduslon  of  law  of  the 
court,  and  an;teUant*B  remaining  assigumeDte 
of  errw  are  without  merit.  We  are  of  the 
opinion  that  such  findings  are  not  so  mani- 
festly against  the  wdght  of  the  evidence  as 
to  Justify  us  Id  setting  them  aside  and  grant- 
ing a  new  trlaL  That  the  nniondent  was 
appointed  upou  the  police  force  of  ttie  city 
OB  April  14,  isai,  sad  his  appointment  con- 

v.G4N.w.no.6 — 7 


firmed,  cannot  well  be  questioned.  What- 
ever may  have  been  bis  offldal  rdation  to 
the  city  prior  to  this  time,  be  was  then,  by 
the  action  of  the  mayor,  appointed  on  the 
police  force,  and  designated  or  detailed  by 
the  terma  of  the  appointment  as  patrol 
driver.  It  farther  appears  by  the  evidence 
of  the  mayor  that  the  respondent  prior  to 
July  1, 18M,  had  not  been  dlachaivod,  or  any 
successor  appointed  in  his  place  on  the  po- 
lice force.  The  most  that  can  be  claimed 
from  the  evid«ice  Is  that  he  was  discharged 
aa  patrd  driver  May  12,  1884,  when  be  re- 
ported to  the  mayor,  who  direded  the  chief 
of  police  to  aaslgn  lilm  to  a  beat,  and  he  cosr 
tinned  to  do  regulat  police  dn^  until  July 
1,  1894.  The  evidmce  that  the  respon^t 
qualified  by  taking  and  filing  bis  oath  of 
office^  and  that  the  dty  coundl  fixed  bis 
pay.  Is  not  as  satlsfiictory  and  clear  aa  It 
is  on  the  othnr  findings  of  the  court;  but  it 
is  suffldent,  within  the  rule  wa  have  sug- 
gested. Order  affirmed. 


SWING  V.  H.  a  AKELST  LUHBBR  CO. 
(SupMBw  Court  of  HiwKW>ta.  Aug.  14,  1885.) 
UuTcu  Visa  CoMPAXr— AsssssMBim— Insm^ 

TBNOr  OF  COMrANT. 

1.  If  a  member  of  a  mntoal  inBorance  com- 
pany b  assesBed  on  hla  premium  note  for  losses 
Incnrred  at  a  time  when  he  was  not  a  membn, 
or  if  other  members  liable  to  be  aasesied  with 
bim  for  loBsea  are  knowingly  omitted  from  the 
asseasment,  It  Is  Toldable  as  to  bim. 

2.  Evidence  conaidaed,  and  hdd  to  suatatn 
the  flndlDf  and  eoncJosion  of  the  trial  court,  to 
the  effect  that  the  sasesameut,  made  in  this  caae 
by  the  plaintiff,  as  trustee  of  an  Insolrent  mutual 
insurance  company,  upon  the  premium  note  of 
the  defendant,  was  arbitrary,  unjuat,  and  Toid. 

(SyUabns  by  the  Court.) 

Appeal  from  district  court,  HeDoepln  coun- 
ty: Seagrave  Smith,  Judge. 

Action  by  James  B.  Swing,  trustee  of  the 
Union  Mutual  Fire  Insurance  Company  of 
Cincinnati  against  H.  C,  Akeley  Lumber 
Company.  Judgment  for  defendant,  and, 
from  an  order  denying  a  motion  for  a  new 
trial,  plaintiff  appeals.  Affirmed. 

Waltra-  C.  Tiffany,  tor  appellant  James  A. 
Kellogg,  tta  respcHident. 

START,  a  J.  The  Union  Mutusl  Fire  In- 
sunince  Company,  a  corpomti<m  organised, 
undv  the  laws  of  the  state  of  Ohlo^  for  the 
purpose  of  doing  a  mutual  fire  lunrance 
business  tbrougbont  the  United  Stotea,  on 
the  1st  day  of  October,  18^  at  Uinneapolls, 
in  this  state,  executed  and  delivered  Its  policy 
of  insurance  to  the  defendant,  dated  on  that 
day.  and  thereby  undertook  to  Insure  the  de- 
fendant against  leases  on  Its^property  there 
situated,  in  the  sum  of  $10,000.  for  the  term 
of  five  yeara.  In  consideration  of  such  policy, 
and  as  a  part  of  the  same  tzansactlon, 
the  defendant  executed  to  such  Insurance 
company  its  ^emlum  note  in  the  sum  of 
^.250,  and  then  paid  on  such  note  the  sum 
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of  |2B0,  which  was  Indorsed  thereon.  Bueh 
note  was  i»jaUe  In  such  installments,  at 
such  times,  as  the  directors  of  the  Insarance 
company  might  assess  and  order  tor  the 
losses  and  expenses  Incttrred  by  It,  pursuant 
to  Its  charter  and  by-laws.  The  policy  caa- 
talned  a  prorlslon  to  the  effect  that  the  as- 
snred  might  surrender  and  have  the  policy 
canceled,  on  giving  five  day^  notice  of  can- 
cellation, and  have  the  nneamed  portion  of 
the  iH-emlum  returned.  The  statute  of  Ohio 
under  which  such  insiHance  company  was 
OTganbsed  provides  that  the  {ffmlum  note, 
on  a  cancellatltm  of  a  policy  In  a  mntnal  tn- 
Burance  comi«ny,  shall  be  returned;  but  the 
assured  must  first  pay  his  proportion  of  all 
losses  which  have  actually  occurred  up  to 
the  date  when  the  poUcy  la  rec^ved  for  can- 
celhitlcHL  Hie  defendant,  cm  the  18th  day  of 
October,  18S0,  paid  upon  such  note  the  fur- 
ther sum  of  t2D0,  and  on  the  Sd  day  of  De- 
cember, 1890,  it  Burrmdered  Its  policy  tor 
cancellation;  and  It  was  so  canceled  and 
entered  of  record  1^  such  insurance  company, 
and  the  defendant  credited  on  its  bockn  with 
the  nneamed  pranlum  supposed  to  be  due 
on  the  policy;  but  the  pranlum  note  was  not 
returned.  On  the  18th  day  ot  Decembn*, 
1890,  the  insnrance  company  was  adjudged 
Insolvent  by  the  sajweme  court  of  the  state 
of  Ohio,  and  James  B.  Swing,  the  plaintiff 
hei'ein,  was  appointed  trustee  by  such  court, 
to  effect  its  assets  and  wind  up  ttt  afltairs. 
He  accei>ted  and  qualified  as  such  trustee, 
and  was  authorised  by  such  court  to  levy  a 
pvoper  assessment  on  Uie  premium  notes 
held  the  company  and  coming  to  the  hands 
of  the  trustee  sufficient  to  meet  the  llablll- 
ttes  of  the  company  and  the  reasmiable  ex- 
penses of  winding  up  Its  affairs.  Thraenpon, 
the  plaintiff,  claiming  to  have  assessed  the 
pi*«Qlum  note  of  the  d^endant  for  the  sum 
of  $7S0  (the  full  face  amount  thereof,  less  the 
payments),  and  payment  thereof  having  been 
by  def».dant  refused,  he  brought  this  ac- 
tion to  recover  the  same.  He  alleged  la  his 
com^int,  among  other  things,  that  such  In- 
surance ccMopany  was  duly  authorized,  under 
the  laws  of  the  stoto  of  Ohio,  to  transact  its 
bnriness  throughout  the  United  Statei^  and 
duly  authwiaed,  under  the  laws  of  the  state 
of  Minnesota,  to  transact  therein  a  mutual 
fire  Insurance  business,  and  that  he  duly 
levied  and  made  such  aasessmrat  upon  the 
defmdant's  note.  'Ebe  defendant  d«iied 
these  allegations,  by  Its  answei*,  and  alleged 
Uiat  It  surrendered  Its  policy,  which  was  can- 
celed the  insurance  cmnpany.  and  credit 
giv«i  to  It  on  the  books  of  the  company. 
The  cause  was  tried  by  the  court,  without  a 
jury,  which  found,  among  other  things,  that 
the  insui-ance  company  was  not  qualified  to 
do  a  mutual  fire  Insurance  business  In  this 
8tate,  for  the  leason  that  It  waa  not  fully  or- 
);anized  and  did  not  have  the  capital  required 
by  the  laws  of  this  state;  that  the  only  act 
performed  by  the  plaintiff,  id  r^erence  to 
making  of  an  assessment,  after  the  order  of 


the  court  so  to  do^  was  to  srad  notices  to  th« 
maker  of  each  pranlum  note  that  he  had 
been  assessed  to  tiie  full  amount  due  on  bis 
note:  that  no  assessment  was  ever  confirmed 
by  the  court,  and  that  the  supposed  assess- 
ment In  this  case  was  arbitrary,  unjust,  and 
unequal;  that  the  defendant  had  surrender- 
ed Ita  policy,  and  was  entitled  to  a  surrender 
of  Its  premium  note  befmre  the  plaintiff  wa« 
appointed  such  trustee.  Judgment  was  or- 
dered for  the  defendant,  and,  from  an  order 
denying  his  motim  fbr  a  new  trial,  the  plain- 
tiff appealed. 

The  prln^pal  c(mt«ition  of  the  plaintiff  If 
that  the  findings  and  conclusions  of  the  trial 
court  are  not  Juatlfi^  by  the  evidence.  It  Ik 
unnecessary  to  consider  In  detail  the  several 
asidgnments  ef  error;  for  we  are  the  opln- 
l«i  that  the  finding  and  concluslbn  of  the 
court  as  to  the  assessmoit  of  the  defendants 
prmimn  note  are  firi^  sustained  by  the  evi- 
dence^ and  no  other  question  In  the  case  will 
be  discussed  or  decided.  The  plaintiff  maker- 
the  point  that  the  Arfendant  has  not  special- 
ly pleaded  the  Invalidity  of  the  assessment. 
The  con^nt  allies  that  the  plaintiff,  ar 
trustee,  duly  levied  an  assessm^t  upon  the 
defendant's  ^«mlmn  note  toe  the  unonnt  for 
which  It  was  Uabl&  This  Is  doiled  by  the 
answer.  The  burden  was  npon  the  plaintiff 
to  establish  this  allegation.  He  was  only  au- 
thorized by  the  court  appointing  him  tn 
make  a  proper  assessment,  and  the  amonnt 
thenar  waa  never  determined  by  the  court, 
and  the  supposed  assessment  was  never  con- 
firmed by  the  court;  hence  there  an  no  prc- 
Bumptkma  In  tftvor  of  it,  uid  the  burden  wai- 
upon  the  phtlntlfl  to  ^ove  that  It  was  duly 
aud  equitably  nude.  Insarance  Co.  ▼.  Fltz- 
patrlck,  2  Gray,  279;  Insurance  Oo.  v.  Arthur. 
7  Gray,  267;  Insurance  Ga  v.  Guse,  49  Ho. 
829.  The  burden  being  up<m  the  pl^tiff  to 
establish  the  assessment,  the  objections  by 
him  to  the  evidence,  as  to  Ita  fklmess,  wer^ 
properly  overruled. 

The  essential  prlndide  upon  which  mutual 
insnrance  companies  are  based  Is  that  eadi 
membo'  will  pay  bis  pr(^)ortionate  share  of 
the  losses  incurred  during  the  time  of  bis 
membership,  and  that  he  shall  not  be  re- 
quired to  pay  any  greater  amount  thereof 
than  his  pro  rata  share;  and  any  assess- 
ment which  violates  this  principle  cannot  be 
enforced  against  falm.  If  a  monber  Is  assess- 
ed for  losses  Incurred  at  a  time  when  ne  was 
not  a  member  of  the  company,  or  If  other 
members  liable  to  be  assessed  with  him  are 
knowingly  omitted  from  the  assessment.  It 
Is,  as  to  him,  voidable.  Insurance  Go.  t. 
Hayward,  8  Gray.  20S;  Insurance  Ca  v. 
Hartsbome,  00  Pa  St  4ffi;  Insurance  Co.  t. 
MerrlU  (Mich.)  69  N.  W.  661.  The  assess- 
ment In  question  violates  this  principle  lu 
both  particulars.  The  evidence  shows  that  the 
defendant  was  assessed  (If  there  ever  was  au 
assessment)  for  losses  amotmting  to  $U,9r>i.- 
29,  sustained  by  the  insurance  company  bt*- 
fore  the  d^endant  became  a  monber  of  it, 
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on  October  1, 18tl9.aiidtor1iM«e8UitlKBiimof 
97,771.80,  Incurred  after  be  ceased  to  be  snch 
member  by  tbe  cancellation  of  his  policy  on 
December  3,  1890.  It  farther  aKieara  from 
the  evidence  tliat.  during  the  month  of  No* 
vember,  1890,  some  64  policies  were  can- 
celed 1^  the  company,  for  which  It  then  held 
premium  notes  amouutlng.  in  the  aggregate, 
to  more  than  $15,000,  which  were  then  sur- 
rendered and  were  not  assessed,  although 
there  then  remained  unpaid  a  large  amount 
of  tosses  incarred  during  the  time  the  makers 
thereof  were  members  of  the  ccmpaoy,  and 
for  the  payment  of  which  the  assessment  in 
question  was  in  part  mada  Under  the  stat- 
ute of  Ohio  which  we  hare  referred  to,  the 
makera  of  these  premium  notes  were  liable 
to  pay  thdr  pn^mrtlon  of  all  losses  that  oc- 
curred while  they  were  members  of  the  com- 
pany, up  to  the  day  of  the  cancellation  of 
tbtir  policies.  Such  makers,  although  their 
pedicles  had  been  canceled,  CMitlnued  liable 
for  such  ioBsea  to  the  same  extent  as  the  de- 
f«adant  did  after  its  policy  was  canceled; 
and  the  officers  of  the  wHupany  had  no  power 
to  rdease  them  from  the  obligation,  without 
payment.  It  is  quite  apparent  from  the  erl- 
dence^  mitwlthstandlng  the  dlftuslTe  and 
eraalTe  testlmmy  of  the  secretary  of  the 
cfuupany  on  this  point,  that  the  m^bers 
here  referred  to  did  not  pay  their  full  pro 
rata  share  of  the  losses  taicuraed  during  their 
membership.  To  assess  the  defendant  for 
tfa^  share  of  much  losses  Is  so  Inequitable  as 
to  raider  the  assessment  Toldable  as  to  the 
defmdant;  tm  the  mere  fact  that  their  notes 
were  surrendered  when  tbelr  policies  were 
canceled,  and  the  defendant's  was  not,  does 
not  affect  the  equities  of  the  case,  or  change 
th^r  liability.  In  addition  to  these  premium 
notes,  amounting  to  8<»ne  $15,000,  like  notes, 
amountiug  to  some  $30,000,  making  a  total  of 
$45,000^  were  surrendered,  uptm  the  cancella- 
tion of  the  poU<^es^  during  the  months  of  Oc- 
tober and  November,  1880,  none  of  which 
were  shown  to  have  paid  a  proportionate 
»hare  of  the  losses  Incurred  during  the  time 
the  policies  were  In  Corc&  It  Is  clear,  from 
the  evldoic^  that  the  assessment  In  questl<m 
was  an  arUtrary  one.  It  seems  to  hare  been 
made  for  the  full  amount  of  all  the  pranium 
notes  cmnlng  to  the  bands  ot  the  trustee, 
without  reference  to  the  Just  jHt^rtlon  of 
the  losses  and  expenses  which  were  sustain- 
ed and  Inciured  dtufng  the  life  of  each  policy, 
or,  as  found  1^  the  trial  court,  the  only  act 
done  1^  the  trustee,  In  reference  to  making 
the  supposed  assessmentt  was  to  make  and 
send  to  the  maker  of  each  premium  note  a 
notice  that  he  had  beoi  assessed  the  full 
amount  due  ou  his  note;  The  addittonal  find- 
ings requested  by  the  irialntifE  were  properly 
denied,  for  the  reason  that  they  woe  either 
not  justified  1^  the  evidence,  or  were  mere 
statements  of  the  erldence,  and  not  of  the 
ultimate  Cscts.  Order  affltmedL 

BUCK,      to«k  no  port 


liADD  T.  WBISKOPF  et  oL 
(Supreme  Ooort  of  Minnesota.    July  1895.> 
CovsTRucTioH  or  Will— Decrbb  or  DisraiBUTioir 
— Rst  JoDiCATA— Vendor  lud  PtiacHASBR 
—"Good*  Title. 

1.  A  decree  of  dlRtribntion  by  the  probate 
eotut  construed  as  asdgniDg  the  entire  estate 
in  the  property  of  the  deceased  to  the  persons 
therein  namecl,  to  wit,  a  life  estate  to  the  widow 
and  a  Tested  remainder  to  seven  others,  sfaare- 
and  share  alike. 

2.  A  decree  of  a  probate  court,  harlDg  Juris- 
diction, assigning  the  residue  of  the  estate  of  the- 
deceased  person  is  condosiTe  upon  all  persons 
interested  Id  the  estate,  whether  then  In  being 
or  not  It  Ii  in  the  nature  of  a  Judgment  Ixt 
rem.  which  binds  all  the  world. 

8.  Where  the  cootract  between  vendor  and 
vendee  calls  for  "good"  title,  the  vendee  is  en- 
titled to  a  title  that  is  "marketable"  as  well  as 
good  in  fact.  He  is  not  bound  to  accept  a  title 
which  Is  so  doubtful  as  to  be  unmarketable,  and 
the  rule  is  the  same  whether  the  action  is  one 
brought  by  the  v^dee  to  compel  apedfic  per- 
foraumce  or  by  the  vendor  to  recover  back  hi» 
earnest  money.  But  s  title  Is  not  unmarket- 
able, within  the  meaning  of  this  rul^  where  no- 
question  of  fact  is  involved,  but  only  one  of  law, 
arising  exclusively  upon  the  construction  of  » 
record  muniment  of  title,  and  all  parties  in  Inter- 
est are  before  the  court,  so  that  its  dedsion  will* 
be  a  final  determination  of  the  matter.  Hence  a- 
doabt  as  to  the  ccoistruction  of  a  decree  of  dis- 
tribution by  a  probate  court,  which  is  conduaive 
upon  all  parties  Interested  In  the  estate,  will  not 
tender  a  titie  unmarketable  within  the  meaning 
of  the  mle. 
(Syllabus  by  the  Oonrt) 

Appeal  from  district  court  Hennepin  comi- 
ty; Robert  D.  Russell,  Judge. 

Action  by  Henry  E.  Ladd  against  Rosa 
Weiskopf  and  others  to  rescind  a  contract  for 
the  sale  of  land,  because  of  a  mutual  mistake 
of  the  parties.  In  the  belief  that  defendantR 
held  the  title  thereto,  and  to  recover  the  part 
payment  of  the  purchase  price  made  at  the 
time  of  executing  the  contract.  From  an  or- 
der denying  a  new  trial  after  a  verdict  for  de- 
fendant, plaintiff  appeals.  Affirmed. 

Jackson  &  Atwater,  tOr  appellant  Shaw 
&  Cray,  for  respondents. 

MITOHBLU  J-  The  question  In  this  case 
Is  whether  tlw  title  tendered  defendants 
to  plaintiff  waa  good.  Tb»  facts  are  these: 
One  Letqjxdd  Weiskopf  died  testate,  and  seised 
of  certain  teal  estate,  Indudlug  the  tracts  here 
Involved.  The  material  ivo^ons  et  his  will 
are  as  follows:  (1)  "I  give,  devise,  and  be- 
queath onto  my  devoted  wife,  Kosa  Weis- 
kopf, for  and  during  the  remainder  of  her 
natural  life,  all  these  certain  lands  and  real 
estate  situate  In  said  county  of  Hennepin  and 
state  of  Mlunesota,-  described  as  fcdlowa: 
[Here  fbUow  descriptions  of  property,  which 
Include  aU  the  tracts  In  question  except  lot 
12,  block  6.  Hancock  &  Bice's  addition  to  Min- 
neapolis.] And  it  la  my  will  that,  from  and 
after  the  death  of  my  said  wife,  Rosa,  and  I 
h»eby  direct  KlvCt  devise,  and  bequeath,  up- 
on her  decease,  all  the  above-mentioned  real 
and  personal  property  unto  our  beloved  chil- 
dren, Samuel  VfeUkajft,  Henry  Weiskopf,  Da- 
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vid  Welskopf.  Bertha  Weiskopf,  Anna  Mar- 
kens  (formerly  Wcl8k<^f),  Georglana  Weis- 
kopf, and  William  Welskopf,  or  to  such  of 
them  as  shall  be  living  at  the  time  of  their 
said  mother  Rosa's  death,  to  them,  their  heirs, 
executors,  administrators,  and  assigns  forev- 
er, to  be  equally  divided  between  them,  share 
and  share  alike,— the  child  or  children  of  any 
deceased  of  our  said  children,  should  any  be 
deceased  at  said  time,  to  represent  his  or  her 
parent,  and  be  entitled  to  take  and  recelre  th« 
^ame  shares  therein  as  their,  his,  or  heir  ie> 
spectlve  parent  or  parents  would  be  entitled 
to,  if  then  living.  *  •  •  (6)  I  give,  devise, 
and  bequeath  all  the  rest,  residue,  and  re- 
mainder of  my  estate,  of  whatsoever  kind  or 
sort,  and  wheresoever  situated,  not  hereinbe- 
fore given  and  disposed  of,  unto  my  said  chil- 
dren, to  wit,  Harry,  David,  Bertha,  Samuel, 
Anna,  Georglana,  and  William,  their  heira, 
executors,  administrators,  and  assigns,  to  and 
for  them,  respectively,  share  and  share  alike, 
and  to  and  for  their  respective  use,  absolutely 
and  forever."  The  will  was  duly  proved. 
After  payment  of  all  claims  against  the  estate, 
expenses  of  admlnlstratioD,  and  all  specific 
and  general  legacies,  tbe  probate  court,  upon 
appUcat](Hi  of  the  executors,  and  upon  due 
notice,  made  a  decree  of  distribution  of  the 
residue  of  the  estate  In  and  by  which,  after 
finding  that  tbe  real  estate  in  question  (spe- 
cifically describing  it)  remained  In  the  hands 
of  tbe  executors  for  distribution,  further  found, 
determined,  and  decreed  "that  by  bis  last 
will  and  testament  testatw  devised  the  above- 
described  parcels  *  *  *  to  Rosa  Weiskopf 
for  life,  and  the  remainder  therein  and  all 
said  other  described  real  estate  he  devised  to 
his  children,  Harry  Weiskopf,  David  Weis- 
kopf, Bertha  Weiskopf,  Samuel  Weiskopf, 
Anna  Markens.  Georgina  or  Georglana  Weis- 
kopf, and  William  Weiskopf,  share  and  share 
alike.  As  conclusions  of  law,  the  courts  finds 
that  said  devises  are  all  valid  and  operative, 
and  that  the  said  devisees  are  entitled  to  said 
real  estate  according  to  the  terms  of  said  will. 
On  motion  of  Messrs.  Shaw  &  Cray,  attor- 
neys tta  said  petittonora.  It  Is  cvdered,  ad- 
judged, and  decreed  that  the  atrave-descrlbed 
real  estate  be,  and  the  same  hereby  la,  as- 
Blfcned  to  the  said  deriseea,  according  to  tbe 
terms  and  provisions  of  the  said  last  will  and 
testament  of  the  deceased."  This  decree  was 
rendoed  In  1886,  and  remains  In  iFuIl  fbrce^ 
and  baa  nerer  been  appealed  from.  Rosa,  tht 
widow  of  the  testator,  and  all  of  hta  seven 
clilldr»i  named  In  the  will,  are  still  living,  and 
It  Is  tbeir  title,  or  title  derived  from  them, 
which  was  tendo-ed  to  plalntUT. 

Defendants*  contentions  are  (1)  that  tUa  de- 
cree of  distrlbatlon  adjudges  that  tiie  devisees 
named,  to  wit,  tbe  widow  and  seven  children, 
■were  entitled  to  the  pntferty,  and  that  It  as- 
aigned  the  wh<de  eatate  In  the  landa  to  tiiem, 
and  that  such  decree  of  dlatrlbntlon  Is  eon- 
elusive  and  binding  upon  the  whole  world; 
C!)  but,  even  If  tbe  decree  Is  not  concInalTe, 
and  the  question  ot  the  construction  of  tbe 


win  Is  stiH  an  open  <Hie,  then  upon  the  face  of 
tbe  will  it  devisee  a  life  estate  in  tbe  lands  to 
the  widow,  Rosa,  and  a  vested  remainder  to 
the  seven  children  named,  share  and  share 
alike.  On  the  other  hand,  plalntlfTs  conten- 
tions are:  (1)  Tba.t  the  remainder-men  under 
tbe  will  are,  not  the  seven  children  named, 
but  sndi  of  them,  and  tlie  children  of  any  of 
them  tliat  have  deceased,  as  may  survive  the 
widow,  and  that  the  chlldrra.  If  any,  of  the 
deceased  children  will  take  by  virtue  of  the 
will,  and  not  by  Inheritance  from  their  de- 
ceased parents;  bence,  until  the  death  of  tlie 
widow,  it  win  be  Impossible  to  determine  who 
these  remainder-men  are.  ^  That  the  decree 
of  the  probate  court  does  not  purport  to  as- 
sign the  whole  estate  in  the  land  to  the  dev- 
isees named,  but  merely  assigns  It  to  them 
according  to  the  terms  and  prorlslons  of  the 
win,  80  that  we  are  referred  back  to  the  'viU 
to  ascertain  how  the  ptDi>erty  Is  devised.  (3) 
But,  even  If  tbe  decree  did  assume  to  assUu 
the  oitlre  estate  in  the  land  to  the  devisees 
named.  It  would  not  be  binding  upon  the  un- 
born Issne  of  deceased  children,  if  any,  who 
might  be  living  at  tbe  death  of  the  widow, 
and  vrfao  would  take  as  remalnder^men  under 
the  wilL  (4)  Even  If  the  title  was  In  fact 
good.  It  was  not  mai^etabl& 

Under  tbe  view  we  take  of  tiie  case,  It  be- 
comes unnecessary  to  consider  what  would 
be  the  proper  construction  of  the  will  as  an 
OTiglnal  question,  for  the  reason  that  we  are 
of  opinion  that  the  decree  of  the  probate 
court  must  be  construed  as  assigning  tbe  en- 
tire estate  In  the  lands  to  tbe  devisees  nam- 
ed, and  that,  whether  this  was  In  accord- 
ance with  the  correct  construction  of  the 
will  or  not,  it  is  conclusive  and  binding  up- 
on "all  parties  Interested  In  the  estate  of  the 
deceased,"  whether  In  b^g  at  the  time  or 
not  The  ar^ment  of  counsel  for  plaintiff 
Is  that  the  only  operative  adjudication  Is  the 
last  clause,  whereby  it  is  ordered  that  the 
real  estate  be  and  hereby  Is  assigned  "to  the 
said  devisees,  according  to  the  terms  and 
provisions  of  said  last  will  and  testament  of 
the  deceased";  that  this  does  not  attempt  to 
define  the  nature  or  extent  of  the  estate  as- 
signed, but  merely  refers  back  to  the  terms 
of  the  will  Itself.  It  seems  to  us  tiiat  any 
such  view  of  the  meaning  and  effect  of  the 
decree  la  untenable.  Whenever  the  jurla- 
dictlon  ot  a  court  Is  properly  Invoked  It  Is 
the  duty  of  the  court  to  exercise  that  jnrla- 
diction,  and  rendw  an  effective  judgmoit  up- 
on the  subject-matter  brought  before  It. 
This  moat  be  presumed  to  have  been  what 
tbe  court  intended  to  do  in  this  case.  But, 
U  plalntUTa  conteutlim  la  cmrect,  then  the 
decree  amounted  to  an  adjudication  of  noth- 
ing. MoreoTer*  If  plalntUTa  conatructlfm  of 
the  will  Is  correct,  there  could  be  no  assign- 
ment of  the  propoty  until  the  death  of  the 
widow,  tor  until  that  event  occmTed  It  could 
not  be  determined  who  a  single  one  of  the 
remainder-men  would  be.  When  the  Juris- 
diction of  tbe  court  wa«  inTOked  in  tbU  In- 
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atance  It  becune  his  duty  to  conitrue  the 
will,  detmnlne  its  lejgal  effect,  and  assign 
the  property  In  accordance  with  tbe  ttfins  of 
I  be  will  aa  thus  construed.  It  seems  to  us  tbat 
tills  Is  precisel}'  what  tbe  court  has  done 
In  this  instance,  and  that  tbm  Is  no  room 
Cor  reasonable  doubt  either  as  to  how  he  conr 
strued  the  wUl  or  as  to  the  meaning  and  eC- 
Tect  of  tbe  decree  of  asslgument,  when  all 
pai-ts  of  it  are  taken  together.  The  court 
tirst  construed  the  will  as  devising  a  life 
estate  to  tbe  widow,  Rosa,  and  the  remain- 
der to  the  seven  cbildren  named,  share  and 
share  alike.  It  fhea  determines  that  these 
devises  are  valtd,  and  that  said  devisees  (the 
widow  and  seven  children)  are  entitled  to 
said  real  estate  according  to  the  t^ms  of 
said  will,  which  most  mean  as  thus  con- 
strued. Tbe  court  then  orders  and  adjudges 
tbat  tbe  above-described  real  estate  (not  a 
pert  of  It,  or  a  contingent  remalndor,  or  a 
vested  remainder  subject  to  defeasance,  but 
a  vested  estate  in  the  whole  of  it)  be,  and 
the  same  hereby  Is,  assigned  to  said  dev- 
isees,—that  Is,  to  the  widow  and  all  the 
seven  children  and  not  to  such  of  them  as 
should  survive  their  mother,  or  to  the  chU- 
divu  of  such  of  them  as  might  be  then  de- 
censed.  It  Is  true  he  then  adds,  "according 
to  the  terms  and  provisions  of  said  last  will," 
etc.;  but,  in  view  of  the  adjudications  which 
have  preceded,  this  clearly  means  accoixitng 
to  tbe  terms  and  provifilons  of  the  will  as 
thus  construed.  Tbe  fact  that  this  construc- 
tion is  called  a  finding  of  fact,  Instead  of  a 
conclusion  of  law,  or  tbat  it  Is  not  preceded 
by  tbe  formal  words  "ordered  and  decreed," 
is  of  no  Importance.  It  Is  a  clear  and  ex- 
plicit adjudication  of  tbe  main  question  pre- 
sented to  b!m,  to  wit,  who  were  entitled  to 
the  property  under  the  terms  of  the  will. 
This  being  det^mlned,  all  tbat  remained  to 
be  done  was  to  assign  It  accordingly.  The 
statute  requU*e«  that  "In  such  decree  the 
court  shall  name  tbe  persons  and  the  propor- 
tions or  parts  to  which  each  is  entitled." 
This  the  court  has  done,  although  p«-haps 
not  In  tbe  most  formal  manner.  Taking  the 
entire  decree  together,  tbe  force  and  effect  of 
It  is  to  assign  a  life  estate  to  the  widow  and 
the  remainder  to  tbe  seven  cbildren  named  in 
the  will  and  tbe  decree,  share  and  stiare  alike. 
Bee  1  Freem.  Judgm.  S  47,  and  cases  cltea. 

AVhether  this  decree  was  In  accordance 
with  tbe  correct  construction  of  the  will  or 
not,  it  Is  binding  and  ouiclusive  upon  all 
persons  interested  in  tbe  estate  of  tbe  de- 
ceased, whether  under  disability  or  not,  or 
whether  then  In  being  or  not.  Greenwood 
T.  Murray.  26  Minn.  259,  2  N.  W.  W5.  Coun- 
sel admits  the  general  rule,  but  insists  tbat 
It  Is  Inapplicable  to  persons  who  were  not 
bom  when  the  decree  was  rendered,  and  who 
would  take,  if  at  all,  under  the  will,  and  not 
under  or  in  privity  with  any  person  in  being 
at  tbe  date  of  the  decree,— that  such  persons 
cannot  be  parties  to  the  proceeding,  either  In 
person  or  by  representation,  and  hence  are 


not  bound  by  It  This  argument  Is  based  up- 
on  a  false  conception  of  the  nature  of  tbe  pro- 
ceedings. Proceedings  In  the  probate  court 
are  not  an  action  between  party  and  patty, 
but  are  In  tbe  nature  of  a  proceeding  In  rem, 
acting  directly  od  the  rea,  which  la  the  estate 
of  the  deceased.  If  the  court  bad  Jurisdiction 
of  the  estate,  and  the  jurisdiction  Is  properly 
Invoked,  of  which  there  Is  no  question  In  tbis 
case,  a  decree  of  distrtbutt<m  la  a  Judgment 
in  rem,  which  ctmcluslvely  determines  tbe 
right  of  all  parties  interested  in  the  estate 
Just  as  fully  as  a  decree  In  admiral^  or  any 
other  Judgment  in  rem.  It  Is  on  this  ground 
tliat  It  has  been  held  that,  as  respects  pro- 
ceedings for  the  probate  of  wills,  or  on  tbe 
administration  of  tbe  estates  of  deceased  per- 
sons, It  Is  not  necessary  to  appoint  a  guar- 
dian for  minors  interested  in  the  estate. 
Mousseau's  WUI.  30  Minn.  202,  U  N.  W,  SS7; 
Huntsmen  v.  Hooper,  32  MmiL  163,  20  N.  Vf. 
127.  There  is  no  dlffer»ice  In  principle  be- 
tween the  case  of  persons  in  being  who  are 
under  disability  and  persons  yet  unborn. 
Tbe  logic  of  counsel's  argument  would  be 
equally  applicable  to  any  other  decree  or  or- 
der of  the  probate  court  affecting  tbe  estate 
of  the  testatc»r,  as,  for  example,  admitting 
his  will  to  probate;  and  tbe  result  would  be 
that  nothing  could  ever  be  conclusively  de- 
termined as  to  the  estate  of  a  deceased  person, 
for  often  It  could  not  be  positively  assured 
that  some  person  might  not  afterwards  come 
Into  being  who  would  be  interested  in  ibe 
estate. 

One  of  the  tracts  of  which  the  testator  died 
seised,  and  tbe  title  to  which  is  here  involved, 
is  lot  12,  block  5,  In  Hancock  &  Rice's  addi- 
tion to  Mlnueapolia  This  Is  not  Included  In 
the  descriptions  contained  In  the  second— tbe 
fii-st  above  quoted— paragraph  of  tbe  will,  but 
there  la  bicluded  a  description  of  lot  8, 
block  S,  In  tbe  same  addition;  and  the  pro- 
bate court.  In  tbe  decree  of  distribution,  flndsi 
that  this  was  a  mistake  In  the  will,  and  that 
what  tlie  testator  intended  to  devise  was  lot 
12.  The  point  Is  made  that  a  probate  court 
has  no  power  to  reform  a  wUL  This  mat- 
ter is  wholly  Immateiial,  for  the  reason  that, 
if  lot  12  did  not  pass  under  tbe  specific  devise 
in  paragraph  2,  It  did  pass  to  the  same  par- 
ties under  tbe  general  residuary  devise  in 
paragraph  6  of  tbe  will. 

There  Is  nothing  In  tbe  point  that  the  deed 
of  Harry  Welskopf  (who  was  not  a  party  to 
the  coutract)  to  his  codevlsee  Geoi^Iana 
Welskopf  did  not  convey  to  ber  all  his  inter- 
est or  estate  in  tbe  premises. 

Tbe  last  point  made  by  plaintiff  Is  tliat,  al- 
though the  title  tendered  him  may  be  good 
In  fact,  yet  It  was  involved  In  so  much  le- 
gal doubt  as  to  be  unmarketable,  and  there- 
fore he  was  not  bound  to  accept  It  Although 
the  contract  only  calls  for  a  good  title,  yet 
we  have  no  doubt  tbat  he  was  entitled  not 
merely  to  a  title  aood  in  fact;  but  to  a  mnr- 
ketablc  title.  Neither  do  we  assent  to  tbe  dis- 
tinction sought  to  be  made  by  defendants' 
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eonnnl  between  sn  actlcnt  In  etttiltr  to  com* 
Bpedflc  perfonnance  and  an  action  at  law 
to  recover  porcbase  money  or  to  recover  back 
«smeBt  money.  A  court  refuses  to  compel 
specific  performance  on  the  ground  that  the 
title  Is  unmarketable,  not  because  the  grant- 
ing of  such  relief  Is  a  matter  In  the  discre- 
tion of  the  coart,  but  because  the  rendee  has 
not  been  tendered  what  he  b  entitled  to  ac- 
conlln?  to  the  terms  of  hJs  contract.  And 
If  the  title  teutlered  Is  not  what  he  Is  en- 
tlilcd  to,  why  should  he  be  c<HnpelIed  to  pay 
for  what  he  Is  not  bound  to  accept?  The  rule 
Is  the  same  wbetbw  the  actloo  Is  one  by  the 
vendor  to  compel  specific  performance,  or  one 
by  talm  to  recover  purchase  money,  or  one 
*y  the  vendee  to  recover  back  his  earnest 
money.  In  each  case  the  question  ts,  was  the 
title  marketable?  The  distinction  beween  ac- 
tions at  law  and  actions  in  equity  made  In 
Romilly  V.  James,  6  Taunt  263.  If  It  ever 
-was  good  law,  la  not  so  now  undo*  our  judt- 
■rial  system,  where  all  distinctions  between 
coiirts  of  equity  and  courts  of  law  have  been 
'^one  away  wltb.  Church  Home  v.  Thompson, 
108  N.  Y.  618,  16  N.  E.  108;  Moore  v.  Wil- 
liams, lis  N.  T.  686,  22  N.  B.  238.  There- 
fore the  question.  In  this  aetkm  by  the  vendor 
to  recover  back  earnest  mon^,  lo,  was  the 
title  tendered  such  that.  If  an  action  had 
been  brought  by  the  vendor,  the  court  would 
have  decreed  i^tedflc  perfonnance?  We  are  of 
opinion  that  It  was.  The  validity  of  the  title 
■did  not  d^)end  npcm  matters  of  fftct  not  of 
record.  Ttia  title  rested  wholly  upon  record 
■evidraice.  Hmce  the  doubt.  If  any,  waa  one 
purely  oi  law,  as  to  the  construction  and  ef- 
fect of  these  records.  If  the  insnflldency  ot 
the  title  had  depended  upon  the  construction 
of  the  will,  it  would  have  been  unquestion- 
ably doubtful  and  unmarketable.  But  It 
wholly  depended  upon  the  effect  of  the  decree 
of  distrlbutkm.  The  mere  fllct  that  laymen, 
or  even  some  lawyen,  may  have  had  some 
doubt  OS  to  the  conclusiveness  of  Qie  decrees 
of  the  probate  court  upon  pnsons  not  In  be- 
ing who  may  be  Interested  In  the  estate  of  a 
deceased  persm,  was  not  such  a  doubt  as  to 
rendo-  the  tttle  nnmarketaUe  In  any  legal 
sense,  or  constitute  any  ground  for  a  court  re- 
fiising  specific  performanoe.  The  only  pos* 
fllble  Ipfral  doubt  worthy  of  consideration  Is 
as  to  the  snffldency  of  the  decree  of  distribu- 
tion. In  form  and  substance,  to  constitute  an 
asylgnraent  of  the  whole  estate  In  the  prop- 
wty  to  the  devisees  named.  Generally,  where 
courts  have  refused  to  compel  spedflc  per- 
formance on  the  ground  of  doobt  on  a  ques- 
tion of  law  arising  upon  the  construction  or 
legal  effect  of  record  munlmoite  of  titie.  It 
haa  been  where  not  only  was  the  doubt  a 
grave  one,  but  where  there  were  interested 
parties  not  before  the  court,  and  consequently 
not  bound  by  Its  decision,  who  might  after- 
wards subject  the  vendee  to  vexatious  and  ex- 
pensive litigation.  Except  under  such  dr- 
cnmstances,  the  eourte  have  usually  con- 
strued the  records  tat  tbemsdves^  and  grant- 


ed or  refused  spedflc  performance  according 
as  they  found  the  tltie  good  or  bad.  A  title 
cannot  be  considered  doubtful  where  there  Is 
no  question  of  fact  involved  In  a  decision  as 
to  Its  validity,  but  one  of  law  only,  np<m 
which  tbe  court  where  the  controversy  Is 
litigated  Is  competent  finally  to  pass.  Ghee- 
men  V.  Cnmmtnga,  142  Mass.  66,  7  M.  B.  13. 
We  think  tUs  Is  such  a  eassi  Order  alBrmed. 


HOWB  V.  MINNEAPOLIS,  ST.  P.  ft  8.  8.  U 

RY.  CO.' 

(Snoreme  Court  of  Minaeaota.    JxAt  10,  1885.) 

ACCtDBNT  AT  RAILROAD  CROSSUrO — NeOLIOEKCB 

— Dahaoes. 

1.  The  role  that  it  Is  neeligence  per  se  tot 
one  drivlns  s  team  on  a  highway  not  to  "look 
and  listen"  tor  trains  when  approacbii^  a  rail- 
way crossing  is  not,  as  a  general  rule,  applicable 
to  a  mere  passenjrer  in  e  vehicle,  who  has  no 
control  orer  tbe  driver  or  his  management  of 
tile  teflDi. 

2.  The  i^alQtiff  was,  at  the  Invitation  of 
the  owner,  tiding  in  a  wagon  owned  and  driven 
by  another.  He  had  no  control  over  the  driver 
or  bia  maoagemeDt  of  the  team.  There  was  no 
relation  of  master  and  servant  or  piindpal  and 
agent  between  them;  neither  were  they  en- 
gaged in  any  Joint  enterpriie.  There  mis  no  ev- 
idence that  the  plaintiff  knew  that  the  driverwaa 
incompetent  or  not  keeping  a  proper  lookout  for 
trains  when  approaching  a  railway  crossing. 
HHd.  that  plaintiff's  negligence  was  a  question 
for  tbe  jniy,  notwithstanding  the  fact  that  it 
appeared  that  If  he  had  exerdsed  the  degree  of 
Tifdiance  In  "looking  and  listening"  required  of 
one  having  tbe  control  and  management  of  a 
team  he  would  have  discovered  the  apinoaehlng 
train  In  time  to  have  avoided  injury, 

3.  ffdd,  also,  that  the  verdict  is  not  so  dis- 
proportionate to  the  nature  and  extent  of  plaiu- 
tilrs  injuries  as  to  Justifr  this  coort  In  setting 
it  aside  as  excessive. 

Collins.  J.,  dissenting. 
(Syilabas  hj  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Charles  B.  Elliott,  Judge. 

Action  by  Casslus  M.  Howe  against  the 
Minneapolis.  St  Paul  &  Sault  Ste.  Marie 
Railway  Company.  From  an  order  denying 
a  new  trial  after  a  verdict  for  i^alntur,  de- 
fendant appeals.  Affirmed. 

Alfted  H.  Bright  and  Geo.  B.  Young,  tat  ap- 
pellant Wdcb  &  Welch  and  John  W.  Aio- 
tander,  tor  respondott 

MITCHEIiU  J.  This  was  an  action  to  re- 
cover for  personal  tojnrtes  sustained  by  plain- 
tiff In  a  collision  between  a  farm  wagon,  on 
vrtiicb  he  was  riding,  cnning  trom  the  north, 
and  one  of  defendants  trains  coming  from  the 
west  The  coUlsltm  occurred  about  10  o'dock 
in  tiie  morning  of  Becember  29,  1882,  at  the 
crossing  of  the  Osseo  road  wltb  defendant's 
main  line  near  Minneapolis.  The  trial  result- 
ed in  a  verdict  for  tbe  plaintiff  for  y20.000h 
i^lch  the  court  with  phUntilTs  consent,  r& 
duced  to  $14,600.  This  appeal  Is  Oma  an  ra^er 
denying  defendant's  motion  for  a  new  trial. 
The  negligence  chafed  against  the  defend- 
ant was  running  Its  train  at  an  milawfnl  and 
dangttoua  rate  of  «peeA  and  falling  to  give 
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tbe  reqidrad  slgnalB  as  tt  approaclied  the 
crossing.  It  Is  not  qneBtioned  bot  that  the 
evidence  was  sufficient  to  Justly  the  jary  tn 
finding  that  the  defendant  was  gnllty  of  neg- 
llgenoe  as  alleged.  Defendant's  two  eonten- 
tfoDS  are  (1)  that  the  verdict  Is  ezcesslTe,  and 
<2)  that  it  conclusively  appears  that  the  plain- 
tlfl  talmsdf  was  guilty  of  contrUmttMry  negU- 
sence  in  falling  to  look  and  listen  Cor  trains 
as  he  approached  the  crossing. 

2.  The  vadict,  even  as  it  now  stands,  Is 
larg^  but  it  Is  clearly  not  so  dispropwtl<Hiate 
to  the  natore  and  extent  of  plaintiff's  iojories 
as  to  warrant  ns  in  setting  it  aside  as  ex- 
cessive. Plaintiff  was  a  young  man,  in  his 
best  years,  and  his  injuries  are  both  serious 
aad  permaneit,  leering  him  badly  maimed 
and  Qtfoinned  for  life.  Indeed,  it  would  be 
Qo  exaggeratlMi  to  say  that  tbe  evidence 
would  Justly  the  conclusion  that  he  is  prac- 
tically a  physical  wreck. 

3.  On  the  occasion  In  question,  the  plaintiff 
tvaa  riding  with  one  Pomo'oy,  who  owned 
and  was  driving  the  team  and  wagon.  Pom- 
eroy  had  ov^taken  him  on  the  highway,  and 
Invited  him  to  ride.  The  rehlde  was  a  farm 
wagon  with  a  box  or  rack  nearly  three  feet 
high.  The  team  was  a  gentle  osx,  and,  in 
aplffoachlng  the  crossing,  was  traveling  at 
the  rate  of  about  tbree  miles  an  hour.  Plain- 
tiff had  no  control  over  the  team,  or  over 
Pomm)7  in  Its  management.  TbecB  -was  no 
rdatlon  of  mastdr  and  sorvant  or  of  principal 
and  agent  between  tfaem,  not  weie  they  en- 
gaged in  any  Joint  ^terprise.  Plaintiff  was 
slDvly  talUng  a  gratuitous  ride  upm  tbe  in- 
vltatl(Hi  of  the  omet  and  driver  of  tbe  team. 
FiMueroy,  who  was  driving,  and  a  young  man 
named  Wentworth,  sat  on  a  spring  seat,  set 
on  tbe  bottCHQ  tit  the  wagon  box  In  the  front 
left-hand  comer,  facing  towards  tbe  west 
Plaintiff,  as  they  approached  tbe  crossing, 
was  standing  up  near  tbe  centw  of  tbe  wagon 
<n  tbe  right-band  ^de,  and  fedng  towards 
the  team.  The  slgbt  and  hearing  of  all  three 
were  unimpaired.  The  road  being  bare  of 
snow,  tbe  wagm  made  some  noise,  but  not 
sufficient,  as  tb^  teatifled,  to  Interfere  with 
their  bearing.  Tbe  morning  was  cold  and 
trosty,  with  a  light  wind  from  the  east.  All 
three  wwe  famDlar  wltb  tbe  croadng,  and 
plaintiff  was  aware  of  tbe  fact  that  they  were 
aniroaching  It  There  was  no  evidence  that 
Pomeroy  was  not  a  cmnpetent  driver.  Nei- 
tho-  was  there  any  evidence  that  pbilntlff 
knew  or  had  reason  to  suppose  that  Pomeroy 
was  not  exercising  proiw  care  in  looking  and 
listening  for  approaching  trains;  certainly 
none  that  required  a  finding  that  he  did. 
There  were  no  excei^onal  drcumstances  that 
wofOd  have  excused  a  traveler  driving  a 
team  from  looking  for  approaching  trains. 
Xeithor  did  anything  excetptlonal  occur  to  di- 
vert the  attention  of  one  whose  duty  It  would 
othowlse  bare  beoi  to  look.  Plaintiff's  tes- 
timony, which  was  the  only  direct  evidence 
of  what  be  did,  was  that  he  did  look  to  tbe 
west  for  ap^oachbig  trains  when  be  was 


about  220  feet  trom  tbe  crossing;  that,  seeing 
none,  he  turned  and  looked  to  the  east,  and, 
seeing  none  in  that  direction,  be  again  looked 
to  tbe  west,  when  he  was  abont  150  feet  from 
tbe  crossing;  that,  still  seeing  no  train  in 
that  direction,  he  again  looked  to  tbe  east, 
when  his  attentlm  was  attracted  to  smt^, 
which  he  thought  perhaps  mlgbt  come  from  a 
locomotive,  but  which  proved  to  be  from  the 
smokestack  of  a  factwy  near  Camden  Place: 
that,  becoming  sattsfled  that  this  was  not 
from  a  train,  he  turned  around  to  again  look, 
to  the  west,  when  he  was  about  2S  feet  from 
the  trade,  when  be  dlscovwed  the  approaching 
train  within  from  100  to  150  feet  of  the  cross- 
ing, and  going  at  a  rate  of  fnnn  40  to  60  miles 
an  hour;  that  Just  at  this  time  the  hcwses  mode 
a  Jump  or  "lunge"  ftnward;  that  F(Hneroy 
tried  to  check  them,  but  could  not;  Ibat  he 
(plalotiff)  made  an  effort  to  get  bold  tt  the 
lines,  but  failed,  and  in  an  butant  tbe  colli- 
elon  occurred,  and  tbe  next  thing  he  knew 
was  when  be  regained  conBClousness  in  the 
hospital.  It  is  quite  apparent  from  the  evi- 
dence that  tbe  horses  were  the  first  to  dis- 
cover tbe  approach  of  the  train,  and  that  net- 
ther  of  tbe  three  men  In  tbe  wagon  discover- 
ed It  until  it  waa  slnuMt  on  tbe  crossing,  and 
tbe  boESM  within  a  few  feet  of  the  railroad 
track,  when.  In  their  fright,  tbey  qtrang  tm- 
ward  on  the  tra^  almost  luunediat^  In 
front  of  tbe  engine.  TUb  highest  mte  of  speed 
of  tbe  train  testified  to  was  firom  40  to  60 
miles  an  hour.  The  evidoice  consists  large- 
ly of  measurements  and  expoiments  made 
by  the  witness  as  to  Oie  distances  at  vrtiich  a 
train  coming  fnnn  the  west  ooidd  be  seen 
from  different  points  on  tbe  highway  by  a 
traveler  nmiing  tcma  tbe  north,  also  of  jdio-' 
tognphs  Illustrative  and  explanatory  of  this 
evidence.  It  Is  Impossible  to  state  «i  paper, 
at  least  In  any  reasonable  «paoe,  anything 
like  the  full  probative  force  of  the  evidence. 
But  a  careful  examination  of  it  satisfies  us 
that  it  amounts  to  a  mathematlGal  demonstra- 
tion that  had  plaintiff,  when  at  tbe  distance 
of  ISO  feet  from  the  crossing,  looked  west  up 
the  track  toe  an  apiwoacblng  train,  he  would 
and  must  have  seoi  tbe  train,  conceding  that 
it  was  running  at  tbe  bluest  rate  of  speed 
testified  to;  aSao,  tiiat  tiie  view  westward 
up  tbe  track  was  unobstructed  for  so  long  a 
distance  that  If  be  bad  looked  in  this  direc- 
tion fnKD  any  point  within  ISO  feet  of  the 
crossing  be  would  have  seen  tiie  train. 
Hence,  although  be  testifies  that  he  did  look 
at  tbe  distance  of  ISO  feet,  it  must  be  con- 
sidered as  conclndvdy  established  that  be  did 
not  look,  at  least  with  the  vigilance  required  of 
one  driving  a  team,  notwithstanding  the  "ft^ 
and  mist"  attempted  to  be  raised  for  tbe  pur- 
pose of  showing  tiiat  be  mtebt  have  looked 
and  not  seen  tbe  train.  Hcoeover,  it  be  had 
been  tbe  driv»  ot  the  team,  even  If  be  bad 
looked  at  a  distonce  of  160  feet,  it  would 
have  been  negligence  tor  him  not  to  look 
again,  whm,  as  in  this  case^  there  was  noth- 
ing to  prevent  his  doing  so.  Tbe  evidence 
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conclnslvely  OBtatdlshed  negUgeiice  on  the  part 
of  Pomeroy;  and  U  the  same  kind  and  degree 
of  negligence  tn  "looking  and  listening"  was 
required  of  plaintiff.  In  the  exerclae  of  reason- 
able care,  as  was  required  of  Pomeroy,  the 
driver,  then  platntiff  was,  as  a  matter  of  law, 
suiltj  of  contributory  negligence,  and  the  ver- 
dict cannot  be  sustained. 

Defendant's  contention  Is  that  the  rale  n- 
qulrlng  a  traveler  on  a  highway,  on  approach- 
ing a  railroad  crossing,  to  "look  and  listen," 
so  as  to  avoid  danger  from  an  approaching 
train,  Is,  to  its  full  extent,  as  applicable  to 
one  who  Is  being  carried  In  a  vehicle  owned 
and  driven  by  another  as  It  la  to  the  driver, 
who  has  the  control  and  management  of  the 
team,  although  the  passenger  has  no  control 
over  the  driver  or  the  management  of  the 
team,  and  although  no  relation  of  principal  or 
agent  or  master  and  servant  exists  between 
the  two,  so  that  the  doctrine  of  respondeat 
superior  would  apply,  or  although  tbey  are 
not  engaged  in  a  Joint  enterprise,  so  as  to 
create  a  mutual  responsibility  for  the  acts  of 
each  other.  We  do  not  think  that  this  Is,  or, 
on  principle,  ought  to  be,  the  law.  Negli- 
gence means  mereiy  the  want  of  ordinary  or 
reasonable  care  according  to  circumstances. 
This  court  in  common  with  most  courts,  has 
held,  as  a  matter  of  law,  that  reascmable  care 
requires  a  traveler  driving  along  a  highway, 
when  approaching  a  railroad  crossing,  to  use 
his  senses  by  looking  and  listening  to  discov- 
er and  avoid  danger  from  approaching  trains. 
Under  exertional  drcumstances,  there  may 
be  exceptions  even  to  this  rule.  But  the  de- 
gree of  care  which  an  ordinarily  prudent  and 
cautious  man  usually  exercises  will  depend 
8(Hnewhat  upon  the  responsibility  which  Is 
cast  upon  him.  And  It  does  not  seem  to  us 
that,  because  reasonable  care  makes  it  the  ab- 
solute duty  of  the  person  who  has  the  control 
of  the  team  and  vehicle  to  look  and  listen.  It 
necessarily  fbllows  that  reasonable  care  im- 
poses tbe  same  absolute  duty  upon  one  riding 
in  the  vehicle,  but  who  Is  not  intrusted  with 
the  control  and  management  of  the  team,  and 
has  no  control  over  the  person  who  has.  Of 
course,  the  fact  that  the  passenger,  who  has 
no  control  over  tbe  team  or  driver,  is  not 
chargeable  with  the  negligence  of  the  driver, 
does  not  reUeve  him  of  the  duty  to  exercise 
reasonable  care  to  avoid  danger.  The  fact 
that  he  Is  not  responsible  for  the  driver's  neg- 
ligence will  not  relieve  him  from  responsibil- 
ity for  his  own  negligence.  But  the  ques- 
tl<m  is,  what  constitutes  negligence,  and  what 
is  tbe  standard  of  reasonable  care  on  the  part 
of  one  situated  as  waa  this  plaintiff?  If 
plaintiff  bad  known  that  Pomeroy  was  an  in- 
competent driver,  or  had  known  or  had  rea- 
son to  believe  that  he  was  not  performing  his 
duty  by  looking  for  approaching  trains,  and 
had  nevertheless  neglected  to  look  for  him- 
self, he  would  undoubtedly  have  been  guilty  of 
negligence.  Or  if  he  had  in  some  way  actively 
participated  in  Pomeroy's  negligence  he 
would  haw  bem  negUgeot.   Bat  that  is  not 


this  case,  or  at  least  the  evidence  does  not 
establish  it  We  think  that  U  would  hardly 
occur  to  a  man  of  ordinary  prudence,  when 
riding  aa  a  passenger  with  a  cfunpetent  driv- 
er, vrtio  he  had  no  reason  to  suppose  wns 
neglecting  his  dut7,  that  he  was  required, 
when  approaching  a  railway  crossing,  to  ex- 
cise the  same  degree  of  vigilance  tai  looking 
and  listening  for  approaching  trains  that  be 
would  if  he  himself  had  the  control  and  man- 
agement of  the  team.  And  our  conclusion  is 
that  a  court  cannot  hold,  as  a  matter  of  law, 
that  a  passenger  having  no  control  ortae  the 
team  or  Its  management  Is  guilty  of  negli- 
gence merely  because  he  does  not  exercise  the 
same  degree  of  vigilance  In  "looking  and  lis- 
tening" on  approaching  a  railroad  crossing 
which  is  required  of  the  one  having  the  con- 
trol and  management  of  the  team.  It  Is  a 
matter  of  common  knowledge  that  under  ordi- 
nary circumstances  passragen  do  largely  rely 
on  the  driver,  who  has  exidoslve  control  and 
management  of  the  team,  exercising  the  re- 
quired care  when  approaching  a  railway 
crossing,  and  we  do  not  think  that  the  courts 
are  justified  In  adopting  a  hard  and  fast  rule 
that  they  are  guilty  of  negligence  In  dcdng  so. 
Every  case  must  depend  largely  upon  its  own 
particular  facts. 

The  authorities  on  this  precise  point  are 
not  as  numerous  as  might  be  expected.  In 
many  of  the  cases  where  the  driver  or  person 
In  charge  was  negligent  thS  Injured  passen- 
ger vra.B  within  an  Inclosed  carriage  or  car, 
and  hence  had  no  opportunity  to  look  or  listen 
for  approaching  trains.  It  Is,  however,  a  no- 
ticeable fact  tllat  In  most  of  the  cases  which 
repudiate  the  doctrine  of  Thorogood  t.  Bryan, 
8  C.  B.  116,  and  hold  that  the  negligence  of 
the  driver  In  falling  to  "look  and  listen"  Is 
not  imputable  to  the  passenger,  it  does  not 
appear  that  the  passenger  himself  looked  and 
listened,  and  no  suggestion  is  made  that  any 
such  absolute  duty  devolved  upon  him. 
Brickell  t.  Railroad  Co.,  120  N.  Y.  290.  24  N. 
B.  449,  seems  to  go  as  fftr  towards  sustaining 
defendant's  contention  as  any  case  In  tbe 
books.  But  the  facts  of  that  case  were  pe- 
CDliar.  The  plaintiff  and  the  driver  both  oc- 
cupied the  same  seat  In  a  top  buggy.  As  it 
was  snowing  and  blowing,  they  raised  the 
top,  which  was  all  inclosed  except  the  front 
This,  wltb  the  snow  and  wind,  rendered  it 
more  difQcnlt  to  either  see  or  hear  approach- 
ing trains.  This  condition  of  things  was  nec- 
essarily known  to  plaintiff,  who  knew  of  tbe 
crossing.  The  conrt  held  that  the  evidence 
failed  to  ^Aiow  that  plaintiff  himself  waa  free 
from  negligence,  which,  under  the  mle  In  that 
Btate,  he  Is  bound  to  prove  as  part  of  his 
cause  of  action.  This  was  decisive  of  tbe 
c^e,  but  the  court  proceeded,  and  further 
held  that  the  evidence  afflrmativdy  and  con- 
clodvdy  proved  the  actual  existence  of  neg- 
ligence of  both  the  driver  and  the  plaintiff. 
Upon  the  facts,  this  might  well  have  been 
held  upon  the  ground  that  the  plaintiff  him- 
self actively  participated  In  the  negligencer 
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ud  what  the  court  said  byroad  tMs  was  not 
neceflBar;  to  the  AtcMoa  at  the  caae.  Tbat 
the  trial  courts  of  that  atate  do  not  imd^ 
atand  this  caee  as  laying  down  any  bucIi  ab- 
solute nile  as  Is  sometimes  supposed  is  evi- 
dent from  Crawford  t.  Kailrvad  Co.,  54  N.  Y. 
Super.  Ct  2S2.  In  that  case  the  plaintiff  sat 
on  the  back  seat  of  a  carriage,  while  her  mis- 
tress sat  on  the  front  seat  and  drove.  The 
plaintiff  neither  looked  nor  listened  for  ap- 
proaching trains,  and  yet  tt  was  held  that 
her  Diligence  was  a  question  for  the  jury. 
Township  of  Crescent  t.  Anderson,  114  Fa. 
St  tH3,  8  AtL  S7a»  and  Dean  r.  Railroad  Co., 
129  Pa.  St.  614,  18  AtL  718,  are  sometimes 
cited  in  support  of  the  doctrine  now  contend- 
ed for  by  the  defendant  In  the  first  of  these 
cases  the  plaintiff  himself  actively  participat- 
ed and  united  in  the  negligent  act.  And  in 
O'Toole  V.  lUHroad  Co.,  158  Pa.  St.  99,  27 
AtL  737,  tbe  coDTt  says  that  In  both  of  thoe 
cases  "tbe  decision  was  put  on  the  ground 
that  tbe  negligence  of  tbe  driver  was  appar- 
ent [to  the  plaintiff],  and  he  was  to  some  ex-' 
tent  under  the  direction  and  control  of  the 
party  Injored."  Some  courts  make  a  distinc- 
tion betwran  private  coiiveyancra  and  public 
conveyances  operated  by  common  caiTiers, 
bnt  It  seems  to  us  that  any  distinction  based 
on  this  ground  alone  Is  wholly  Indefensible 
on  principle.  Others  seem  to  make  the  posi- 
tion of  the  passengers  the  test,  holding,  im- 
pliedly at  least,  that  when  be  la  seated  away 
from  tbe  driver,  by  being  separated  from  blm 
by  an  Inclosnre.  or  by  being  Inclosed  In  the 
«trrlage.  Is  without  (^portunlty  to  discover 
danger,  or  to  Inform  tbe  driver  of  it,  tbe  rule 
of  "looking  and  listening"  does  not  apply  to 
the  pBssei^er,  but  that  otherwise  it  does. 
The  presence  «r  absence  oC  tbme  circumstan- 
ces may  be,  and  usnaliy  wo^  be,  matnlal 
evMcnee  upon  tte  qaestlmi  of  tbe  passen- 
ger's  oegUeencB,  but  to  hiAA  as  a  matter  of 
law,  and  as  a  mle  of  imlversal  or  even  gen- 
eral appllcatlui,  tbat  In  tbdr  absence  tbe  pu- 
senger  la  guilty  of  eoatrtbntOTj  n^lUtence  If 
be  does  not  *iixdE  and  listen,"  la  In  our  opin- 
ion not  JnstlflaMe  upon  sltber  principle  or  rea- 
son. Tbe  circnmstantlal  evidence  In  this 
ease  may  tend  quite  strongly  to  prawe  that 
plaintiff,  as  well  as  tte  driver,  was  negligent, 
but  that  was  a  question  ot  fact  for  tbe  Jury. 
A  court  wonld  not  be  justlfled  In  holding  that 
bis  negligence  was  oonelnslv^  established. 
If  tbe  court  In  Its  darge  Instructed  tbe  jury 
too  strongly  In  defendant's  favor  on  tills 
qneetlon,  tt  Is  not  a  matter  ot  wUcb  It  can 
complain. 

Defendant's  ezceptkma  to  the  charge  of  the 
court  are  tmaTalling— First,  because  not  sea- 
sonaUy  taken  beftne  tbe  jury  retired;  and, 
secoDd,  becanas  ttaey  are,  or  at  least  most  <tf 
them  are,  too  general,  being  taken  to  parts 
of  the  ebarge  Involving  two  or  mora  distinct 
proporttlona,  some  of  wbicb,  at  least,  were 
onezceptlonablOk  and  the  particular  pn^osl- 
Uon  objected  to  «ms  not  qwdfled.  We  may, 
bowevw,  add  tba^  while  many  of  plaintiff's 


requests  might  have  been  properly  refused  on 
the  ground  that  they  were  too  long  and  In- 
volved to  furnish  much  aid  to  tlia  Jury,  yet 
we  discover  no  prejudicial  error  In  any  of 
them.  The  assignments  of  error  relating  to 
the  admlssitm  of  evidence  and  to  the  refusal 
of  the  court  to  grant  a  new  trial  on  the 
ground  of  newly-discovered  evidence  are,  in 
our  opinion,  all  without  merit  Having  ar- 
rived at  the  conclusion  that  plaintiff's  contrib- 
utory negligence  was  a  question  for  the  jury, 
and  that  the  evidence  was  niffldent  to  juati^ 
the  verdict,  the  result  Is  tliat  the  order 
pealed  from  must  be  affirmed. 

COLLINS,  J.  I  dlssoit  I  do  not  regard 
the  verdict,  as  reduced  by  tbe  cour^  as  exces- 
sive, for  tbe  plaintiff  was  permanently  and 
v^  SMlously  crippled.  But  I  am  of  the 
opinion  tliat  it  would  be  almost  impossible 
to  find  a  case,  if  tUs  be  not  one,  Id  which  a 
court  could  say,  as  a  matter  of  law,  tliat 
the  negligence  vt  a  plaintiff  was  conclusive- 
ly established  by  the  evidence.  When  In- 
structing the  Jury,  the  court  charged  explicit- 
ly that  although  plaintiff  was  riding  In  Fom- 
en^'s  wagon  upon  iDvitati<m,  and  had  no 
I  control  over  the  team  or  drivo*,  the  duty  was 
upon  him  to  exercise  the  same  csre  when  ap- 
proaching tbe  crossing,  and  to  be  as  diligent 
as  to  coming  trains,  as  If  be  was  driving  his 
own  team;  and  to  thla  positive  instruction 
plaintiff's  counsel  took  no  exception.  That 
the  Jury  dteregarded  this  statemoit  of  tbe 
law  la  evident,  for  it  moat  be  conceded  that 
had  irtatnttff  been  driving  he  could  not  have 
recovered.  I  do  not  claim  that  the  cfaa^e  of 
tbe  court  bdow  on  this  point  was  an  accurate 
statement  of  tbe  law  which  sbould  have  gov- 
erned tbe  plaintiff's  case^  but.  In  any  event, 
plaintiff's  counsel,  when  contending  tbat  the 
driver's  palpable  n^llgence  should  not  be 
Imputed  to  their  client,  requested  tbat  tbe 
Jury  be  charged  that  if  he  was  guilty  of  negli- 
gence or  of  want  of  ordinary  care,  which  con- 
tributed to  his  Injuries,  be  could  not  recover. 
That  thla  propoiritlon  is  abondantiy  suppcnted 
by  the  antboriUes  cannot  be  questlcned. 
Beach,  Contrib.  par,  115,  and  dtiitions; 
AUyn  T.  Ballway  Co.,  105  Masa  77.  Bee, 
also,  other  cases  cunmoited  upon  In  tho 
main  oplnkm.  At  tbe  crossing  In  question, 
the  defendant's  tracks  were  on  an  embank- 
ment, or  flUi  9  feet  above  the  natural  aur- 
fiioe  of  the  ground.  This  fill  gtadnally  de- 
creased to  the  west,  until  it  reached  a  cut 
about  1«460  feet  from  the  crossing.  For  sev- 
eral hundred  feet  westody,  this  cut  was  Might 
and  not  de^  enough  to  cwceal  from  vlew 
any  part  of  a  locomotive  above  the  wheels. 
It  was  demonstrated  to  a  cortainty  at  the 
trial  tbat  when  tm  the  highway  170  feet  north 
<a  the  crossing  tbe  plaintiff  and  his  com- 
panions could  have  seen  a  train.  If  th^  had 
looked,  at  any  point  within  1,600  feet  At  100 
feet  tnm  the  crossing  the  approaching  train 
was  plainly  vltdble  for  more  than  1^800  feet, 
and,  as  a  mattered  feet,  whm  tbe  plaintiff  and 
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bla  companfons  were  100  feet  Dorttaerly  of  tbe 
crossing  the  train  was  within  1,500  feet  there- 
of, Dpon  tbe  top  of  an  embankment,  and  nec- 
essarily wltbln  plain  sight  of  the  most  Indif- 
ferent of  travelers.  The  train  was  so  notice- 
able that  In  the  prevailing  opinion  it  Is  stated, 
notwithstanding  plalntifTs  positive  testi- 
mony that  he  did  look  and  did  not  see,  "that 
ft  must  be  considered  as  conclusively  estab- 
lished" that  plaintiff  did  not  look  for  a  com- 
ing train.  If  it  is  conclusively  established 
by  tbe  evidence  that  the  plaintiff  did  not 
even  look  for  tbe  train  which  he  knew  was 
due  about  that  time,  at  a  crossing  with  wbtcb 
he  was  thoroughly  ftimiltar,  standing  up  as 
■be  was,  and  having  much  better  opportunities 
for  looking  and  listening  than  had  his  com- 
panlons,  who  weresltting  on  a  seatso  low  that 
little  more  than  their  heads  appeared  above 
-tbe  Bides  of  the  wagon  box,  it  seems  to  me 
that  there  can  be  no  escape  from  tbe  conclu- 
sion that,  as  a  matter  of  law.  not  only  did 
he  foil  to  exercise  ordinary  care  and  prudence, 
such  as  an  ordinarily  prudent  man  would  ob- 
serve, but  that  be  was  extremely  careless  and 
negligent  To  excuse  bbn  under  such  clr- 
cumatances,  to  absolve  him  from  the  charge 
of  contributory  negligence.  Is  to  say  that  be 
who  rides  In  a  private  carriage  at  tbe  Invita- 
tl<m  of  the  driver  may  close  his  eyes  to  well- 
Jcnown  and  Imminent  dangers,  and  escape  all 
responsibility  if  acddoit  lesnlta,  unless  he  be 
aware  that  tbe  driver  la  reckless  or  unskill- 
ful, or  unless  tbe  pasamger  actually  aids  In 
causing  the  accident  On  the  controlling 
facta,  no  dtflerence  can  be  pointed  out  be- 
tween tbe  case  at  bar  and  two  of  those 
mentioned  In  tbe  principal  opinlim.  Town- 
ship of  Crescent  v.  Anderson.  114  Pa.  St 
8  AtL  379.  and  Dean  r.  Railroad  Oo^ 
129  Pa.  St  514,  18  AtL  718,  and.  applying 
the  rales  thne  laid  down  tbe  pitintut  hm 
4iad  no  cause  of  action.  Finals,  I  note  what 
4s  said  concerning  theae  two  cases  In  tbe 
later  one  of  O'Toole  v.  Ballraad  Co.,  108  Pa. 
St  99.  27  AU.  7S7,  which  was  a  case  of  col- 
lision between  an  electric  and  a  steam  ear, 
■and  quoted  in  tbe  main  oplnltoi,  to  tbe  effect 
that  In  each  of  those  cases  tbe  decision  was 
■put  on  tbe  ground  that  tbe  negUgence  of  the 
4rlTW  was  apparent  and  he  was  to  some  ex- 
tent under  tbe  direction  or  control  at  tbe 
party  injnred.  If  in  either  of  the  cases  re- 
ferred to  in  tblB  remark  there  was  anything 
said  which  suggested  that  the  party  Injnred 
had  any  control  over  tbe  driver,  or  that  be 
pretended  to  direct  him  In  tbe  slightest  de- 
gree, or  that  such  fact  was  patent  In  deter- 
mining eitbtf  case.  I  am  unable  to  Sod  it 
after  a  most  careful  reading  of  the  opinions. 
And,  especially  with  reference  to  the  Dean 
Case,  this  can  also  be  said  of  tbe  assertion 
that  both  of  the  decisions  were.  In  part  put 
on  the  ground  that  tbe  driver's  negllgoice 
was  apparent  to  tbe  passenger.  As  I  read 
the  Pennaylranla  cases,  they  were  decided 
against  tbe  parties  injured  solely  and 
Vtessly  upon  the  ground  that  the  plaintiffs. 


rtding  t7  Invitation,  or  gratultoualy.  had 
contributed  to  tbelr  own  injuries  by  failing 
to  exercise  <n^lnary  care  and  prudence  wben 
approaching  a  well-known  place  of  danger: 
and  this  without  the  slightest  regard  to  the 
presence  of  tbe  donente  menti<Hied  in  tbe 
O'Toole  Case.  «  reference  to  such  dements. 


McDONOUGH    v.    HENNEPIN  COUNTY 
OATHOLIO  BUILDINO  ft  LOAM 
ASS'N. 

HUGHES  v.  SAMB. 
(SaiHene  Court  of  Ulnncsota.  July  Iff,  1886.) 

BniLDtxo  AiTD  Loan  Associatioss  — Cokbtbco- 

TION  op  Bt-LaWB. 

The  by-laws  of  a  mntnal  bnlldlog  and 
loan  sssodatioD  were  ambiguous,  and  of  doubt- 
ful meaning;  but  the  association  and  its  mem- 
bers had  Blways,  far  a  uniform  and  weU-nnder- 
Btood  coarse  of  dealing,  given  a  practical  con- 
struction to  these  by-lawa.  Bdd,  mm  applied  to 
contracts  entered  Into  between  the  ajMOciatioD 
and  Its  membera  during  such  course  of  dealing, 
such  constmetlon  of  the  by-laws  most  contm. 
(SyUabos  by  tbe  Court) 

Appeal  from  district  court  Henn^n  coun- 
ty; Robert  Jamison.  Jud^e. 

Action  by  Peter  McDonougb  against  the 
Hennepin  County  Catholic  Building  &  Loan 
Association.  Judgment  ordered  for  plaintiff. 
From  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.  Reversed. 

Action  by  one  Hughes  against  the  same 
defendant.  Judgment  for  defendant  Plain- 
tiff appeals.  AJBrmed. 

McHale  &  A  bell,  toe  appdlant  Lools  Treas- 
man,  for  respondent 

OANTT,  J.  Defendant  is  a  building  and 
loan  association,  of  which  plaintiff  is  a  mem- 
ber, beading  16  shares  Ite  stock.  His  stock 
was  issued  in  1884  to  other  parties,  who 
transrened  It  to  olalntlff  in  1885.  Each 
share  Is  of  the  par  value  of  $200,  and  Is  paid 
tor  by  paying  to  tbe  association  9L06  per 
month  from  tbe  time  tbe  series  is  Issued 
until  the  share  maturee,  or  becomes,  through 
the  accumulation  of  duea^  interest  nnd  otber 
profits  of  the  association,  of  the  value  of  $200. 
Tbe  by-laws  of  the  association  provide  tbat 
its  funds  shall  be  loaned  to  ite  members  at 
a  premium  of  not  leas  than  $80  pw  share,  and 
shall  be  so  loaned  to  tbe  member  who  bid  tbe 
highest  amount  of  premium  In  excess  of  (80 
per  share,  and  furnishes  reasonable  security. 
Tbe  amount  of  premium  so  bid  was  deducted 
from  the  par  value  of  the  share,  and  the  bal- 
ance was  tiie  amount  per  share  actually  loan- 
ed. It  also  appears  from  the  evidence  that  by 
the  custom  and  usage  of  tbe  association  the 
.borrower  was  required  to  repay  the  amount 
loaned  and  the  premium  bid,  with  6  per  cent. 
Interest  on  the  amount  loaned,  but  no  Inter- 
eet  on  tbe  premium  Ud.  If  the  borrower 
kept  up  all  the  paymenta,  the  loan  was  car- 
ried until  It  was  paid  back,  or  tbe  stock  ma- 
tored,  and  ttaer^r  repaid  tbe  loan.  This 
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mncb  of  the  method  of  AfAng  boslness  can 
iiardly  be  ntd  to  be  prescribed  by  the  by- 
laws, which  are  so  crude  and  unintelligible 
that,  when  construed  by  tbemselTea,  it  is 
exceedingly  difficult  to  give  some  parts  of 
them  any  reasonable  meaning.  In  1S85  plain- 
tiff procured  from  defendant,  on  14  shares 
of  his  stock,  a  loan  for  which  he  bid  $S5  per 
shni-c,  amounting  to  $1,190  on  the  14  shares. 
This  deducted  from  ^2,800,  the  par  value  of 
the  14  shares,  leaves  $1,610  which  was  the 
amount  of  the  loan.  In  1880  plaintiff  pro- 
cured a  loan  on  his  other  share,  for  which  be 
bid  a  premium  of  $100,  leaving  $100  as  the 
amount  of  the  loan.  This  action  was  brought 
to  reform  the  bond  and  mortgage  given  tor 
«acb  loan,  so  that  they  should  not  provide  for 
the  payment  of  either  the  premium  bid  or  in- 
terest theffeon,  or  the  payment  of  anything 
but  the  amount  actually  loaned  and  Interest 
thoeoD  at  the  rate  of  6  per  cent,  per  annum, 
And  to  declare  both  mortgages  paid  and  sat- 
Isfled.  Both  mortgages  were  on  the  same 
proper^.  The  cause  was  tried  by  the  court 
without  a  jury.  The  bond  and  mortgage  giv- 
en for  the  first  loan  recited  that  the  loan  was 
made  on  the  15  shares  of  plaintiff's  stock, 
and  was  for  a  larger  amount  than  was  in 
fact  loaned.  Defendant  stipulated  that  this 
bond  and  mortgage  should  be  reformed  so 
as  to  recite  the  true  amount  loaned  and  the 
tree  amount  of  premium  bid.  By  the  bond 
and  mor^ge  given  for  each  loan  plaintiff 
agreed  to  pay  Interest  at  the  rate  of  6  per 
cent  per  annum  on  the  premium  bid  as  well 
as  OB  the  amount  loaned.  It  appeared  by 
the  evidence  that  plaintiff  never  paid  any  tai- 
terest  on  the  premium,  and  never  was  re- 
quired by  the  defendant  to  do  so.  Defendsnt 
stlpidated  that  there  was  a  mistake  In  draw- 
ing these  Instruments  so  as  to  require  pay- 
ment of  Interest  <m  the  premium,  and  that 
they  should  be  reformed  so  as  to  provide  for 
payment  of  interest  only  on  the  sum  actual-, 
ly  loaned,  not  on  the  pmnlnm  bid.  The 
first  of  plaintiff's  loans  had  run  m<a9  than 
□ine  years,  and  the  secmid  had  run  nearly 
that  length  of  time.  On  the  authority  of 
Fitzgerald  t.  This  Def«idant,  06  Minn.  424, 
S7  N.  W.  1066.  and  69  N.  W.  191,  plaintiff 
contends  that  under  the  hy-4aw8  time  has 
earned  the  premium,  and  he  can  be  required 
to  pay  only  the  amn  actually  loaned  and  6 
per  cCTt.  interest  thereon,  and  that  the  nuxt- 
gage  should  be  reformed  accwdingly.  De* 
fmdant  eontoids  that  this  Is  not  the  pn^er 
Interpretation  of  the  by-laws  and  that.  If  the 
by-laws  are  ambiguous  and  of  doubtful  mean- 
hig  In  respect  to  this  matter,  they  are  ex- 
plained  1^  the  evidence  of  the  uniform  cus- 
tom and  usage  of  the  association  and  Its  m«n- 
bers,  and  tb^  such  usage  and  custom  sbouid 
contn^  This  to  the  real  controversy  in  the 
casok  The  trial  court  hdd  with  plaintiff  on 
this  controveray,  and  orders  the  bmids  and 
nuMtgages  reformed  accordingly.  It  appear- 
ed by  the  undisputed  evidence  that  plaintiff 
had  paid  suffldent  to  satisfy  both  mortgages 


when  so  refcnned,  without  claiming  any  part 
of  the  $60.60  per  share  of  the  accrued  prcAts 
of  the  association,  which  defendant  conceded 
belonged  to  him.  Defendant  contended  that 
plabitUt  should  pay  the  premium  bid  with- 
out interest,  and  that,  after  crediting  him 
with  his  part  of  the  accrued  profits,  there 
was  at  the  time  of  trial  due  from  him  to  it 
a  balance  of  $283.57.  The  court  found  that 
both  mortgages,  as  so  reformed,  were  fully 
paid  and  satisQed,  and  ordered  judgment  that 
they  be  so  reformed,  and  declared  paid  and 
satisfied.  From  an  order  denying  its  motion 
toe  a  new  trial,  defendant  appeals. 

All  of  the  parts  of  the  by-laws  which  It  is 
necessary  here  to  consider  are  as  follows: 
Section  2  of  article  2  provides:  "Every 
member  in  good  standing  atiaU  •  •  •  have 
the  right  •  *  *  to  bid  at  aU  sales,  and,  if 
tbe  highest  bidder  (upon  giving  real-estate 
security  to  the  satisfaction  of  the  managers), 
to  receive  the  sum  of  two  hundred  dollars, 
less  the  premium  for  every  share  previously 
subscribed  for,  or  so  much  thereof  as  he  may 
find  necessary.'*  Sectlm  8  of  artide  8  pro- 
vides: "Interest  at  the  rate  of  6  per  ceat 
per  annum  on  the  amount  received,  i>ayable 
monthly  In  advance,  shall  commence  from 
tbe  acceptance  the  manager  of  the  se- 
curity c^ered."  The  following  amendments 
to  these  by-laws  were  made  in  1881:  "(1)  Re- 
solved, that  we  adopt  nine  years  as  a  basis 
Instead  of  eight  (2)  ResolTed,  that  hereafter 
our  annual  report  be  made  out  giving  the 
cash  value  of  stock,  Instead  of  a  book  or 
flctitiouB  valua  (B)  Bescdved,  that  withdraw- 
ing members  who  shall  not  have  borrowed 
be  allowed  seven  (7)  per  cent  interest  on  their 
dues  from  the  twelfth  to  the  thirty-sixth 
mmthly  meeting,  and  after  the  thtarty-sixtii 
monthly  meeting  they  be  allowed  the  net 
earnings  less  four  per  cent,  of  the  net  earn- 
ings, (4)  Resolved,  that  in  settling  with 
members  desirous  of  paying  back  their  loans 
they  be  barged  with  the -total  amount  ot 
loan  and  premium,  and  credited  with  one- 
ninth  of  tbe  premium  Cor  each  whole  unex- 
pired year  up  to  the  ninth  year,  together  with 
dues  and  interest,  or  profits  on  said  dues,  as 
the  esse  may  be.  (5)  Besolved,  that  a  rebate 
of  one-ninth  ot  the  premium  be  allowed  to 
borrowing  members  for  each  year  expired  of 
the  series  in  which  they  loan,  and  that  said 
rebate.  Instead  of  bdng  deducted  from  the 
txmus,  as  beretofiwe,  be  placed  to  the  credit 
of  said  memb^  until  said  s^Ies  matures  or 
loan  paid  back."  Tbe  original  by-laws  in  no 
way  referred  to  a  basis  of  edght  years,  and 
there  is  nothing  In  either  the  original  or 
amended  by-laws,  except  as  above  quoted, 
by  which  it  can  be  determined  what  is  meant 
1^  a  basis  of  eight  years  or  of  nine  years,  re- 
ferred to  In  amendment  1,  or  which  throws 
any  light  on  the  meaning  of  ammdments  4 
and  5.  Having  nothing  1>efore  us  in  the  Fitz- 
gerald Case  but  these  by-laws  and  a  bond 
and  mortgage  which  provided  for  the  pay- 
ment of  Interest  on  tbe  premium  bid  as  well 
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aa  on  the  money  loaned  (as  did  the  bonds 
and  mort^^  tit  this  case),  we  held  that 
under  amendment  5  "time  earned  the  premi- 
um" at  the  rate  of  one-ninth  for  each  full 
year  of  the  loan,  but  that  the  borrower  ahould 
be  charged  with  tnteicat  esch  year  on  all  of 
ilie  premium  not  so  eanied.  But  from  the 
evidence  in  the  case  at  bar  it  appears  that 
tlie  association  and  Its  memb«-8,  by  their 
uniform  course  of  dealing,  have  always  con- 
strued amendments  4  and  6  to  mean  that 
the  borrower  must  pay  the  premiumi  without 
interest,  at  the  rate  of  one-ninth  of  the  premi- 
um for  each  whole  year  or  fraction  thereof 
for  which  he  has  the  loan,  and  that  he  must 
be  credited  with  one-ninth  of  the  premltmi 
for  each  of  the  whole  years,  not  exceeding 
nine,  during  which  he  does  not  have  the  loan; 
tliat  amendment  6  applies  to  cases  wh«%  the 
borrower  liaa  held  his  stock  for  a  year  or 
more  before  he  takes  a  loan,  in  which  case  be 
is  credited  with  one-ninth  of  the  premium 
for  each  full  year  during  which  he  so  lieid 
his  stock  ttefore  he  took  the  loan;  and  that 
amendment  4  applies  to  eases  where  the  bor- 
rower pays  back  his  loan  a  year  or  more  be- 
fore the  end  of  the  nine  years,  In  which  case 
he  Is  credited  with  one-nLnth  of  the  premium 
for  each  full  year  from  the  time  he  so  pays 
back  the  loan  to  the  end  of  the  nlue  years. 
Thus.  If  his  stock  was  two  years  old  when 
he  took  his  loan,  and  he  held  it  foor  years, 
and  imid  it  back,  he  would  be  required  to  pay 
four-ninths  of  the  premium  bid,  and  would 
be  credited  with  dTe-nlnths  of  the  same,— 
two-ninths  for  the  time  before  be  took  the 
loan  and  three-ninths  for  the  time  after  he 
paid  it  back.  This  evidence  of  the  custom 
and  course  of  dealing  between  the  associa- 
tion and  its  members  la  wholly  uncontradict- 
ed, aad  plaintiff  does  not  pretend  that  he 
did  not  know  and  fully  ondmtand  that  such 
was  the  uniform  custom  and  course  of  deal- 
ing. Under  these  (drcamstaucea^  the  find- 
ings and  order  for  Judgment  are  against  the 
evidence.  When  an  ordinary  contract  be- 
tween two  individuals  is  ambiguous,  the  prac- 
tical constmctloa  of  it  by  the  course  of  deal 
tng  under  It  between  the  parties  wiu  cou- 
trol.  Bank  v.  Jasset,  41  Mlna.  308,  43  N.  W. 
70.  But  that  principle  has  a  much  stnmger 
application  to  a  case  like  this.  These  amend- 
ments to  the  by-laws  were  ambiguous,  but 
the  pailtes  have,  by  their  uniform  course  ot 
dealing  under  them,  given  them  a  practical 
construction  which  must  control.  Nedthw 
are  wa  prepared  to  say  that,  even  if  such 
uniform,  well-deflned,  and  well-understood 
course  of  dealing  was  directly  In  conflict  wttb 
by-laws  that  were  not  ambiguous,  It  would 
not  supersede  or  control  the  by-lawa,  at  least 
as  i^inst  an  action  to  reform  a  contract 
wblcli  was,  and  which  tbe  parties  understood 
to  be,  in  accord  with  such  course  of  dealtuff. 
ttaongb  In  conflict  with  such  by-laws.  But 
It  is  not  necessary  to  decide  that  qnestioii  in 
this  case.  The  contention  that  defendant  Is 
not  a  mutual  building  and  loan  association 


Is  disposed  of  In  the  Fltagerald  Case.  Tbe 
order  appealed  from  is  revMsed,  and  a  new 
trial  granted. 

The  case  of  Hughes  v.  Same  Defendant  was 
ai'gued  at  the  same  time,  Involves  the  same 
question,  and  the  evidence  ot  the  course  of 
dealing  between  the  association  and  its  mem- 
bers is  more  full  and  complete.  In  this  case 
the  trial  court  held  that  such  course  of  deal- 
ing gave  a  practical  construction  to  said 
aoieDdmentB  to  the  by-laws,  which  construc- 
tion should  control,  and  decided  the  case  for 
the  defendant.  From  the  Judgment  entered 
therein  plaintiff  appeals.  For  the  reasons 
stated  in  the  above  opinion  In  the  case  of 
McDoDough  V.  Same  Defendant  the  Judg- 
ment Is  affirmed. 


NICOLAY  V.  MALLERY  et  aL' 

(Snpreme  Court  of  Minnesota.   July  15,  ISKS.) 

Iksolvekct—Belease— Effect  os  Sbcuks  Cuim 
— Fbacduunt  Convbti.ncb-~Cbo8S- 
kxauination— bvidbnce. 

1.  In  Insolvency  proceedings  under  tb«  in- 
solvency law  of  1881,  a  judgment  was  entered 
releasing  the  insolvents  from  ail  clnima  bdd  by 
the  creditors  filing  releases.  A  creditor  6Ied 
a  claim  and  a  release  of  the  same,  and  took  a 
dividend.  He  held  another  separate  and  dis- 
tinct claim  secured  by  mcHlgage,  which  he  did 
not  file,  and  on  which  he  receired  no  dividend. 
MHd,  while  the  personal  lisbility  of  tlw  inaol- 
Tcnt  was  released  aa  to  this  claim,  the  mortgage 
security  was  not. 

2.  On  the  trial  of  an  action  to  net  aside  a 
transfer  of  property  on  the  ground  that  it  was 
made  with  intent  to  defraud  the  creditors  of  the 
transferer,  the  inquiry  shonld  generally  be  al- 
lowed to  take  a  Wide  range,  and  much  latitude 
should  be  allowed  on  croBs-examination.  Jndg- 
ment  reversed  tar  failure  to  observe  this  rule. 

3.  The  declarations  or  admissions  of  one  co- 
conspirator are  not  admissible  against  another, 
unless  made  in  furtherance  of  the  common  de- 
sign, so  as  to  be  a  part  of  the  res  gestae. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Le  Sueur  county; 
Francis  Cadwell,  Judge. 

Action  in  ejectmott  William  Nlcolay 
against  J.  H.  Malletr  and  F.  S.  Bean.  IMaln- 
tlff  had  Judgment,  and  defendant!  appeal. 
Reversed. 

Wm.  8.  Moore,  fOr  appellants.  H.  J.  Peck. 
fOr  respondenL 

OANTY,  J.  Thia  is  an  action  of  ejectment 
brought  to  recover  posecsslon  of  the  real  ea- 
tate  described  In  tbe  pleadings.  Both  par- 
ties claim  title  through  one  Simmer,  who  for 
many  years  prior  to  June  !£,  1S90,  owned  and 
occupied  the  pnqverty  and  the  flour  mill  there- 
on. Simmer  made  a  mortgage  to  plaintiff 
dated  Feturnary  8,  1880^  recorded  AprU  2, 
18D0,  mortgaging  the  property  to  plaintiff  to 
secure  the  payment  to  plaintiff  of  the  sum  of 
$4.tX».  Thereafter,  on  Jvae  2, 1890,  ffimmer, 
being  Insolvant,  made  an  assignment  for  the 
beneflt  of  his  credlton,  under  the  Insolvency 
law  <a  1881,  to  one  Ackerman.  nabitlff 
foreclosed  his  mortimfire  under  the  statute; 
the  time  to  redeem  expired  June  0;  1883,  and 


1  Rehoarini;  di'iiitHl. 
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DO  r«demptloD  was  nmde.  Defendants  are 
In  poaseBslon,  and  claim  under  a  deed  made 
by  Ackerman  as  aasicnee,  and  allege  In  their 
answer  tliat  plalntUTs  mortgage  was  made 
without  consideration,  and  with  Intent  to  de- 
fraud the  creditors  of  Simmer,  and  was  re- 
ceived by  plalntlft  with  Uke  Intent  It  la 
also  alleged  that  said  mortgage  was  made 
pursuant  to  a  conspiracy  entered  Into  be- 
tween plaintiff  and  simmer  to  defraud  the 
creditors  of  Simmer.  It  is  also  alleged  that 
by  a  release  filed  by  plalntiCf  in  the  insolvency 
proceedings,  and  by  the  proceedings  bad  there- 
on, plaintiff's  claim  has  been  released.  On 
the  trial  by  the  court  without  a  Jury,  the  court 
found  for  plaintiff,  and  'from  tbe  Judgment 
entered  in  his  favor  defoidauts  appeaL 

1.  Besides  the  claim  for  $4,500,  which  was 
secured  by  said  mortgage,  plaintiff  bad  some 
other  separate  and  distinct  claims  against 
the  insolvent,  Simmw,  which  lie  filed  with 
the  assignee,  who  allowed  the  same,  and 
thereupon  plaintiff  filed  a  release  of  these 
claims,  and  received  a  dividend  on  them. 
Thereafter  the  assignee  was  dlscliarged,  and 
an  order  was  made  by  the  judge  and  filed 
Uay  4,  1893,  which  ovd&a  and  adjudges  that 
the  "Insolvent  be,  and  be  hereby  is,  dis- 
charged from  all  claims  and  debts  held  by 
all  persons,  creditors  of  said  Simmer,  on  June 
2,  ISOO,  as  did  execute  and  file  releases  of 
their  claims  as  provided  by  law  in  said  mat- 
ter or  proceedings."  The  clerk  has  entered 
up  no  judgment  on  this  order.  Defendants 
contend  that  the  order  of  the  judge  consti- 
tutes a  judgment,  and  on  the  authority  of 
Kimball  Co.  v.  Coon,  45  Minn.  45,  47  N.  W. 
315,  contend  further  that  such  judgment  re- 
leased tbe  claim  secured  by  this  mortgage, 
as  well  as  the  claims  filed  with  the  assignee. 
CuDceding,  without  deciding,  that  the  order 
of  the  Judge  when  filed  amounted  to  a  Judg- 
ment, It  would  follow  that  It  released  the 
clulnis  filed  and  the  personal  liability  of  the 
Insolvent  on  all  claims  not  filed;  but  we  are 
of  the  opinion  that  it  would  not  release  the 
security  given  for  claims  oot  filed,  and  that 
the  plaintiff  was  entitled  to  enforce  bis  mort- 
guge,  altnough  the  personal  liability  of  the 
mortgagor  had  been  released. 

Several  rulings  of  the  court  rejecting  testi- 
mony offered  by  appellants  are  assigned  as 
error. 

12.  Appellants  called  plaintiff  for  cross-ex- 
amluation,  and  after  examlnlDg  him  for  some 
time  as  to  his  transaction  with  Simmer,  and 
after  he  had  stated  that  Simmer  paid  him 
nothing  on  the  mortgage,  he  was  asked  It 
Simmer  had  given  him  any  notes.  The  com't 
Biisbiioed  plaintlfTs  objection  to  this  ques- 
tion, when  appellants  made  the  following  of- 
fer: "We  offer  to  show  that  notes  owing  to 
Ur.  Simmer  at  the  time  of  his  assignment,  In- 
stead of  being  turned  over  to  the  assignee, 
were  turned  over  to  Mr.  Nlcolay,  and  that  ho 
collected  them,— large  amoants."  The  offer 
was  refused,  as  not  within  the  Issues.  This 
was  error.  Fraudulent  intent  must  oi-dinurily 


be  proved  by  circumstantial  evidence,  and  the 
inquiry  should  generally  be  permitted  to  take 
a  wide  range,  and  much  latitude  should  be 
allowed  In  cross-examination.  Walt,  Fraud. 
Conv.  S  281;  Allen  v.  ForUer,  37  Minn.  218. 
S4  N.  W.  21.  This  rule  has  special  applica- 
tion to  a  case  like  the  one  at  bar,  where  the 
evidence  of  the  grantee  as  to  the  transactions 
between  him  and  the  grantor  Is  so  hideflnlte 
and  evasive,  and  brings  to  light  so  many  sus- 
picious circumstances  which  he  fails  to  ex- 
plain in  any  reasonable  or  pn^ble  manner. 

S.  The  witness  Schons  had  worked  for  Sim- 
mer, as  mlUer  In  the  mill,  for  about  a  year 
just  prior  to  the  assignment  Near  the  close 
of  the  trial,  he  was  called  by  defendants  to 
prove  that  at  different  times  during  said 
year  Simmer  told  him  that  he  was  about  to 
fall  and  make  an  assignment,  and  that  he 
had  given  a  first  mortgage  on  the  mUl  to  his 
father-in-law  for  $11,000  for  the  purpose  of 
saving  the  mlU,  and  was  afraid  that  this 
mortgage  was  not  enough  to  save  it  so  that 
be  could  get  It  back,  and  tb&t  he  was  gMng 
to  give  his  cousin,  this  plaintiff,  another  ' 
mortgage  for  ^,500,  so  as  to  make  the  In- 
cumhmnce  large  enough  to  save  the  mill. 
The  court  sustained  the  plaintitTs  objections 
to  tbe  offei-s  of  this  evidence  and  some  other 
evidence  of  like  cliaracter,  and  this  is  aastgn- 
ed  as  error.  We  are  of  the  opinion  that  when 
tills  evidence  was  offered  there  was  evidence 
in  the  case  from  which  a  court  or  Jury  would 
have  been  amply  Justified  in  finding  that  a 
cousph-acy  existed  between  plaintiff  and  Sim- 
mer to  defraud  the'  creditors  of  the  latter. 
This  evidence  is  largely  clrcumstautial,  and 
most  of  It  cnme  out  on  the  examination  of  the 
plaintiff  himself.  The  declarations  or  admis- 
sions of  one  alleged  co-cousplrator  are  ad- 
missible against  another  when  such  declara- 
tions or  admissions  are  made  in  fiu-t]h>ruuce 
of  the  common  design,  so  as  to  be  a  ijart  of 
the  res  gestae.  3  Greenl.  Ev.  S  94.  But  such 
declarations  or  admissions  are  not  competent, 
except  as  against  the  person  making  them, 
unless  made  In  furthe:'unce  of  the  common 
design,  so  as  to  be  a  part  of  the  res  gestae. 

4  Am.  &  Eng.  Enc.  Law,  Go3;  1  Greenl.  Er. 

5  111;  Spies  v.  People,  122  111.  1,  U2  N.  E. 
8(J5,  and  17  N.  E.  898;  Card  v.  State,  109  lud. 
415,  9  N.  E.  591.  On  this  point  the  same 
rule  of  evidence  applies  In  civil  cases  as  In 
criminal  cases.  Card  v.  State,  supra.  It  Is 
not  claimed  that  Schons  liad  any  connection 
with  the  conspiracy,  or  that  the  statements 
made  to  him  were  in  furtherance  of  the  con- 
spiracy, so  as  to  be  a  part  of  the  res  gestae. 
But  It  Is  contended  by  defeudauts  that  the 
mere  admission  of  Simmer,  though  not  in 
furtherance  of  the  common  object,  is  admissi- 
ble against  plaintiff.  As  we  have  seen,  this 
Is  not  the  law.  Simmer  Is  not  a  party  to 
tliis  suit,  so  that  the  evidence  could  not  be 
received  merely  as  an  admission  against  him. 
Tills  dispo.st'.s  of  all  the  questions  raised  hav- 
ing' any  merit,  and  the  Judgment  appealed 
from  Is  .--versed. 
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In  n  HBNDBIOB^S. 
(Svprenw  Court  of  North  Dakotm.  July  U, 
1895.) 

Revised  C!odb— Tixb  or  Taking  BrFwn. 
Chapter  74.  Laws  1893,  provideB  for  a  re- 
TiBion  of  the  statutes  of  ttxe  state,  and  for  the 

Enblication  of  such  reviiion  in  a  Tolume  to  be 
nown  a«  the  "Reriaed  Codes."  and  section  7 
of  the  act  provides  that  the  finished  copies  of 
the  Tolnme  shnll  be  delivered  to  the  secretary 
of  state,  and  thereupon  the  governor  shall  issue 
his  proclamation  anaouncing  snch  delivery  and 
hia  acceptance  of  the  volume  "and  thirty  days 
after  the  date  of  his  proclamation  said  Revised 
Codes  shall  take  effect  and  thereafter  be  In 
force  and  be  received  as  evidence  of  the  laws  of 
this  state  in  all  the  courts  thereof."  Hdd,  that 
it  was  not  only  the  legislstive  purpose  to  fix  by 
said  section  the  date  st  which  the  volume  should 
be  received  as  evidence,  bnt  also  to  fix  a  date 
when  the  system  of  laws  contained  in  the  vol- 
ume should  go  into  eBfect;  and  held,  further,  that 
the  alterations  in  and  additions  to  the  laws  di- 
rected to  be  published  in  said  volume  do  not, 
except  when  otho-wlse  provided  by  an  emergen- 
er  cEaasei  go  into  effect  nntil  the  completion  of 
the  events  spedfied  In  said  section  7. 
(Syllabus  by  the  Court) 

Application  of  Stephen  A.  Hendrlclu  on  dis- 
cbarge for  a  wilt  of  habeas  corpus.  Applica- 

UoD  granted. 

George  W.  Newton,  for  peUtionn'.  J.  F. 
Cowan,  Atty.  Gen.,  Id  (^)po^tlon. 

BARTHOLOMEW.  J.  Stephen  A.  Hen- 
dricks, a  prisoner  confined  In  the  penitentiary 
at  Bismarck,  being  in  the  county  of  Buii^gh 
and  within  the  limits  of  the  Sixth  Judicial  dis- 
trict of  the  Btate  of  North  Dakota,  on  the  5th 
day  of  July,  1895,  presented  to  the  supreme 
court  his  petition  toz  a  writ  of  habeas  corpus 
to  be  directed  to  the  warden  of  safd  p<mlten- 
tlary,  for  the  purpose  of  testing  the  legality 
of  his  Imprisonment.  This  court,  being  in 
doubt  u  to  its  anthortty  to  issue  the  writ  up- 
on the  petition  presented,  directed  by  order 
that  a  CQpy  of  the  petition  be  serred  upon  Uie 
attorney  general  of  the  sfat^  which  was  ac- 
cordingly done,  and  the  attorney  general  filed 
certain  objections  to  the  allowance  of  the 
writ,  and  the  objections  were  fully  argued  by 
the  attorney  general  and  counsel  for  the  peti- 
tioner. The  objections  filed  contained  the  fol- 
lowing; fThat  by  the  proTlslmiB  of  section 
886  of  the  Code  of  Criminal  Procedure  passed 
February  21,  1895,  by  the  4th  legislatlTe  as- 
sembly of  the  state  of  North  Dakota,  and  ap- 
proved March  2,  1893,  It  Is  provided,  regard- 
ing the  Issuance  of  the  writ  of  habeas  corpus 
and  the  Jurisdiction  of  the  courts  and  Judges 
so  to  do,  as  follows:  The  writ  of  habeas  cor- 
pus must  be  granted:  L  By  the  supreme 
court  or  any  Judge  thereof,  upon  petition  by 
or  on  behalf  of  any  person  restrained  of  his 
liberty  In  this  state.  When  so  issued  it  miiy 
be  made  returnable  before  the  amxt,  or  any 
Judge  thereof,  or  before  any  district  court  or 
Judge  thereof.  2.  By  the  district  courts  or 
any  Judge  thereof,  upon  petition  by  or  cm  be- 
half of  the  person  restrained  of  his  liberty  In 
tbeir  reqwctlve  dlstricta    When  application 


is  made  to  the  supreme  court,  or  to  a  Judge 
thereof,  proof  by  the  oath  of  the  person  apply- 
ing, or  pther  sufficient  evidence  shall  be  re- 
quired that  the  Judge  of  the  district  court 
having  JurlBdlction  by  the  provisions  of  sub- 
division 2  of  this  section  is  absent  from  his 
district,  or  has  refused  to  grant  such  writ,  or 
for  some  cause  to  be  specially  set  forth,  is 
Incapable  of  acting,  and  If  such  proof  is  not 
produced  the  application  shall  be  denied." 

It  Is  conceded  that  the  petition  contains  no 
proof  or  statement  that  the  Judge  of  the 
Sixth  Judicial  district  is  absent  from  bis  dis- 
trict, or  has  refused  to  grant  the  writ,  or  Is 
in  any  manner  Incapable  of  acting  upon  the 
application  of  the  petitioner.  Prior  to  the  en- 
actment of  the  provisions  above  set  forth,  ap- 
pIlcQtion  for  the  writ  of  habeas  corpus  might 
be  made  direct  to  the  supreme  court,  without 
any  reference  to  the  judge  of  the  district 
court  of  the  district  wherein  the  petitioner 
was  confined.  The  learned  counsel  for  the 
petitioner  contends  that  the  provision  of  the 
Code  of  Criminal  Procedure  enacted  by  the 
4th  general  assembly  have  not  yet  gone  Into 
effect  and  are  not  In  force,  that  we  are  still 
acting  under  the  provisions  of  the  law  as  it 
stood  priw  to  that  enactment,  and  hence  bl» 
petition  Is  sufficient  In  that  respect  The  at- 
torney general,  on  the  othOT  hand,  contends 
that  aU  of  the  provMons  of  the  Code  of  Crim- 
inal Procedure  enacted  by  the  4th  general  as- 
sembly that  were  not  thraretofbre  In  effect 
went  Into  effect  and  became  of  binding  force 
on  July  1, 1895.  This  Is  the  controversy,  anil 
the  only  controversy,  that  we  are  required  to 
decide,  In  passing  upon  the  sufficiency  of  the 
petition.  The  provisions  our  constitution 
and  laws  are  such  that  the  question  is  In- 
volved In  some  uncertainty.  For  couverdence. 
we  will  at  this  point  refer  to  all  of  the  pro- 
vialons  bearing  upon  the  subject  that*  It  will 
be  necessary  for  us  to  discuss  In  this  opinion. 

Section  1  of  chapter  3  of  the  Session  Ijiwr 
of  Dakota  Territory  for  1889  reads  as  follows: 
"That  all  hiwB  hereafter  «mcted  liy  the  legis- 
lative assembly  of  .Dakota  unless  oth^'wlse 
expressly  provided  Uiereln  sliall  be  in  force 
and  take  effect  on  the  first  day  of  July  after 
their  passage  and  approval."  Section  G7  of 
onr  state  constitution  reads  as  follows:  "No 
act  of  the  legislative  assembly  shall  take  ef- 
fect until  July  1st,  after  the  close  of  tbe  ses- 
sion, unless  In  case  of  emergency  (which 
shall  be  expressed  In  the  preamble  or  body 
of  the  act)  the  legislatlTe  assembly  shall,  by 
a  vote  of  two-thirds  of  all  the  members  pres- 
ent in  each  house,  othonvlse  direct"  The 
2d  legislative  assembly,  l^  chapter  82,  Lawtt 
1801,  created  a  compilation  ctmimlssion  whose 
duty  It  was  "to  compile,  arrange,  clastify 
and  report  the  laws  of  this  state  which  may 
be  In  torce  on  the  Ist  day  of  July,  A.  D. 
1S91."  It  was  by  said  act  further  provided: 
**^niere  shall  be  printed  and  bound  as  afne* 
said,  2,000  copies  of  such  Compiled  Laws, 
and  d^vered  to  tihe  secretary  of  state  tor 
distribution  and  sale,  and  the  gorernw  shall 
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iBBoe  bis  proclamation  annoDndng  euch  fact 
and  blB  acceptance  of  aucb  compilation  and 
revision,  and  thirty  (30)  days  after  the  date 
of  9uch  prodamaticHi  said  compilation  sliaU 
go  Into  effect  and  thereafter  the  laws  so 
compiled  shall  be  received  bj  all  the  courts 
and  officers  of  this  state,  as  original  enrolled 
acts  approved  and  filed  In  the  office  of  the 
secretary  of  state  as  now  provided  by  law." 
The  leglalatore  that  convened  In  1893  saw 
j^Topet  to  create  anothv  commission  known 
as  the  "Revising  CkHnmlsslon."  and  to  fix 
their  duties  and  powers.  This  was  done  by 
chapter  74  of  the  Session  Laws  of  that  year. 
The  first  section  provides  the  manner  in 
which  the  revising  commission  shall  be  ap- 
pointed. The  second  provides  that  such  com- 
mlssIoQ  shall  have  charge  of  the  repwt  of 
the  compilation  commission.  The  third  sec- 
tion reads:  "It  shall  be  the  duty  of  tbe  re- 
vising  c<»nnils8loners:  First  To  examine  the 
laws  reported  by  said  committee  for  compi- 
lation and  compare  the  same  with  the  stat^ 
ates  ct  Dakota  Territory  and  the  state  of 
North  Dalcota  with  due  reference,  also,  to 
the  constitution  and  suc^  other  enactments  as 
may  effect  their  validity,  and  make  oonvan- 
tent  notes  of  reference  Indicating  what  stat- 
utes er  parts  of  statutes  not  In  forc^  If  any, 
are  now  Included  therein,  what  statutes  or 
parts  of  statutes  still  In  f<ffce  are  mnltted 
tbere&rom,  what  changes  are  necessary  by 
reason  of  the  enactments  ot  this  sesskm  of 
tbe  I^IslatlTe  assembly,  and  generally  what 
Inconsistent,  conflicting  or  superfluous  pro- 
visions are  to  be  found  in  the  w'stlng  laws, 
and  what  statutes  or  parts  of  statutes  are  oC 
doubtfol  fwoe  or  validity,  and  make  such 
further  Inreetigaticm  as  may  be  necessary  to 
bring  before  them  the  real  state  of  the  law. 
Second.  To  rerlse  the  law  generally,  re- 
jecting all  unnecessary,  Inharmonious,  obso- 
lete or  otberwlfls  ottJectknable  enactments, 
and  reporting  them  in  proper  blU  fwm  Ux 
ibe  purpose  of  rqwol  to  tbe  fomrth  sesslw  of 
the  le^slative  assembly,  and  adopting  only 
those  statutes  parta  of  statutes  in  distinct 
sfcctlMM,  which  do  not  require  change,  and 
by  pr^aring  anew  and  embodying  In  caor 
nectlon  Uierewltb.  upon  any  partlcolar  sub- 
ject wherein  It  may  be  fiound  necessai^, 
snch  oth»  provistons  as  may  be  required  to 
avoid  mcutalnty  and  harmcailse  and  com- 
plete the  law  according  to  Its  true  Intent; 
and  all  newly  prepared  matter  so  introdiwed 
shall  be  reported  to  the  fourth  legislative  as- 
smhly  In  the  form  of  ammipriate  bills  for 
enactmoit  or  re-enactment,  each  of  which 
iiball  designate  by  the  proper  number  or  num- 
bers tbe  section  or  sections  of  tbe  Revised 
Code  for  wbtdi  It  la  intended."  The  third 
subdivision  at  this  sectl<»i  directs  tbe  com- 
mtsakm  to  codify  the  laws  so  adopted  and  re- 
vised imder  seven  titles,  namely:  The  Po- 
Htlcal  Code^  the  CItU  Oode,  the  Code  of  GivU 
Prooednr^  the  Probate  Ood^  the  Justices' 
Code,  the  Pmal  Code,  and  the  Code  of  Crim- 
inal Procedure.  The  ftnirth  subdivision  di- 


rects the  commlsslMi  to  prei>are  the  codes  in 
proper  form  to  be  used  by  the  prints,  for 
publication  in  one  octavo  volume,  to  be 
known  as  the  "Revised  Codes  of  North  Da- 
kota." The  fourth  section  reads:  "As  soon 
as  practicable  after  the  adjournment  of  the 
fouith  regular  session  of  the  legislative  as- 
sembly, said  revising  cunmisaloners  shalli 
complete  their  codifications  by  Incorporating 
therein  the  general  laws  passed  at  said  ses- 
sion in  the  manner  hmiubefore  prescribed." 
The  fifth  and  sixth  sections  pertain  to  the- 
prlntlng  of  the  volume,  and  the  seventh  sec- 
tion reads:  **Tbe  printed  copies  shall  be  de- 
livered when  c(Hnpleted  to  the  secretary  of 
state,  and  the  governor  shall  Issue  his  procla- 
mation amiouDcing  the  delivery  and  his  ai 
c^tance  of  such  copies,  and  thirty  days  aftei 
the  date  of  bis  proclamation  eald  Revised 
Code  shall  take  effect  and  thereafl^  be  in 
force  and  be  received  In  evidence  of  the  lawa 
of  this  state  In  all  courts  tho^f." 

A  decialon  of  the  point  here  Involved  ve^ 
quires  a  particular  construction  of  this  sec- 
tion 7.  The  attorney  general  contends  ttiat 
the  sole  object  and  purpose  of  the  legislature 
In  its  enactment  was  to  fix  a  time  when  the- 
printed  volume  slwuld  become  evidence  of 
the  laws,  and  that  the  l^lslatlve  intent  would 
have  been  as  fully  expressed  and  more  clear- 
ly expressed  Iiad  the  language  been:  "And' 
thirty  days  after  the  date  at  his  proclamation' 
said  Revised  Codes  .stiall  be  received  as  evi- 
dence of  the  laws  of  this  state  in  all  courts*- 
thereof."  After  careful  consideration  of  all' 
tbe  provlaioDS  bearing  upra  the  Bubject  we 
are  unable  to  acc^t  the  views  of  the  attor- 
ney general,  but,  on  the  contrary,  reach  the- 
conclusion  that  the  Revised  Codes,  as  such, 
do  not  go  Into  force  or  bec(»ne  effective  a.« 
law  until  80  days  after  tbe  date  of  the  gov- 
ernor's proclamation  accepting  the  printed 
volume.  Before  discussing  the  causes  which 
lead  us  to  this  conclusion.  It  Is  justice  to  the 
attorney  general  that  we  notice  the  reasons- 
tfaat  have  be«L  so  strongly  pressed  upon  tis 
in  sui^nrt  ot  his  views.  It  Is  urged  that  the 
words  of  the  section— "and  thirty  days  after 
tiie  date  of  his  proclamatkHi  said  Revised 
Codes  shall  take  effect  And  tbffeafter  be  Is 
fi«t!e"-4iecessai11y  imply  that  tbe  thing  thus 
put  In  force  was  not  In  force  before,  and  that 
the  statute  must  have  a  construction  not  an- 
tagonistic to  this  plain  implication,  and  It  ts 
urged,  by  way  of  illustration,  that  the  lan- 
guage fixing  tbe  time  when  the  Revised  Codes 
should  go  into  effect  Is  Identical  In  its  Import 
with  the  language  used  l^r  tbe  2d  general  as- 
sembly in  fixing  the  time  when  the  antici- 
pated v<^ume  to  be  prepared  by  the  comi^- 
tlou  commission  should  take  effect  But  ^s 
that  commission  was  dii-ected  to  compile  the- 
laws  that  might  be  In  force  on  the  1st  day  of 
July,  iH&l,  and  as  It  conld  compile  nothing 
not  tbea  In  fwce.  It  would  be  an  absurdity  to 
claim  that  tbe  laws  ^us  compiled  wwe  not 
in  effect  until  the  cranplled  volume  was  pub- 
lished, and  hence  tbe  legidature  must  have- 
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iDtmded  to  fix  only  the  time  when  the  print-  | 
etl  volume  should  go  into  effect  as  evidence  | 
of  the  lawa  And  by  reason  of  the  great  sim- 
ilarity, if  not  Identity  of  import.  In  the  lan- 
guage used  in  the  statntes  of  1S91  and  1893 
It  U  claimed  tbat  the  latter  must  receive  the 
Mime  constmctlon  as  the  former,  particularly 
as  the  conditions  are  jH-actieany  the  same. 
The  commission  created  by  the  act  of  1893 
■were  required  to  make  each  Investigation  as 
should  "bring  before  them  the  real  state  of 
the  law."  They  were  then  directed  to  re- 
vise the  hiw  geserally.  by  recommending  such 
eliminations,  alteratl<MiB,  and  changes  as 
might  be  required  "to  avoid  uncertainty,  and 
harmonize  and  complete  the  law  according 
to  its  true  Intent."  It  Is  urged  tbat  under 
this  authority  tb«  great  mass  of  the  law, 
which— as  was  well  knowit—was  already  ha^ 
monions  and  certain,  would  remain  unchan- 
ged and  c<mtimM  In  ftwee^  Just  as  It  bad  been 
in  force,  perhaps  tot  years,  and  tbat  It  never 
could  have  been  the  legldative  imrpoae  that 
snch  laws  sbonld  go  Into  effect  and  be  ot 
tone  only  after  the  publication  of  the  vol- 
ume and  the  govemor's  proclamation  accept- 
ing the  same.  The  difficulty  with  this  post- 
lion  In  both  instances  arises  from  confound- 
ing the  Berlsed  Codes  as  an  entity  and  as 
a  system  «(  law  with  partlcnlar  enactments 
that  may  be  therein  Incorporated.  FarttetH 
Ur  acts  and  any  mimber  of  them  may  have 
been  theretofore  In  foree,  bat  the  entire  statu- 
toary  law  of  the  state  Is  to  foe  presented  In  a 
new  and  dlffnwnt  form,  witb  new  and  dif- 
ferent matter,  t  &  In  the  taxm  of  the  Re- 
vised Codes.  As  the  qratem  ^  law  tiraa  pre- 
sented never  before  had  an  existence,  It  could 
not.  as  a  system,  have  beoi  In  force,  and  It 
was  oitlrely  oompetoit  that  the  legislature 
should  fix  a  time  when  It  riwnld  go  Into  ef- 
fect and  be  of  ftnce,  and  tbm  learned  attor- 
ney general  admlte  that.  In  a  proper  cas^ 
die  leglslatnve  may  name  a  date  that  Is  un- 
certain or  that  depends  np«i  a  contingency. 

Another  argument  la  based  upon  the  fact 
that  the  act  of  1S83  requires  the  revising  com- 
mission to  Incorporate  the  general  laws  to  be 
passed  by  the  4th  gennal  assembly-^tbe  teff- 
Islatnre  of  1895— with  the  Revised  Codes. 
The  statute  of  1889  already  quoted  provides, 
tn  effect,  that,  except  for  reasons  expressed 
Oierein,  all  laws  passed  by  the  teglslature 
sh&U  go  Into  effect  <hi  the  let  day  of  July 
snoccedlng  th^  passage^  Seclion  67  of  the 
constltntira  provides  that,  except  In  cases  of 
emergency.  lam  passed  by  the  general  ai^ 
sembly  shall  not  go  into  effect  prior  to  July 
1st  succeeding  their  passage.  It  Is  urged 
that  if  the  acts  tit  the  4th  general  assembly 
con  only  go  Into  tOect  upon  the  pnbUcntUm 
of  the  Revised  Codes  and  the  prociamatlon  of 
the  executive  accepting  the  same,  then  the 
act  of  1893  repeals  the  act  of  1889  and  vio- 
lates the  constltntlmial  provision.  We  think 
otherwise.  We  do  not,  however,  agree  with 
the  teamed  counsel  for  the  petitioner  that  the 
adoptloai  oC  the  eoaatltution  woriced  a  repeal 


of  the  act  of  1889.  There  Is  no  repugnancy. 
The  constitution  provides  titiat  the  laws  shall 
not  go  into  effect  prior  to  a  certain  date.  The 
statute  provides  that  they  shall  go  into  effect 
on  that  particular  date.  The  two  provisions 
can  stand  together.  But  under  the  constitu- 
tion it  was  perfectly  competent  for  the  legis- 
lature of  1893  to  fix  a  date  subsequent  to  tbe 
1st  ot  July  next  succeeding  their  passage  as 
the  time  when  the  anticipated  laws  of  the  4th 
general  assembly  should  take  effect  Nothing 
but  the  act  of  1889  stood  In  the  way,  and  that, 
being  only  a  l^lslatlve  enactment,  could  not 
control  a  subsequent  leglalatnre.  The  law  of 
18»3  did  not  repeal  the  Uw  of  18B&,  but  ex- 
cepted the  laws  to  be  passed  by  tbe  4th  gen- 
eral assemUy  from  the  opttation  of  that  law. 
But  the  legislature  ol  1803  could  not  contnl 
the  legislature  of  1896,  and  when  tbe  latter 
passed  an  act  with  an  emergeiKT  dame  and 
declared,  **Thi8  act  shall  go  Into  vBeet  and  be 
In  force  from  aid  after  Its  passage  and  ap- 
proval,** such  action  tock  mufltact  oat  of  the 
(Operation  of  the  statate  of  1888  and  the  act 
became  effective  Immedlatdy  upon  Its  ap- 
proval But  the  general  laws  of  the  4th  gen- 
eml  assembly  passed  without  emergency 
clauses  would  remain  under  the  act  of  1893, 
and  would  go  into  effect  only  upon  tbe  publi- 
cation and  acceptance  ot  the  Revised  Codes. 
Against  tUs  praposltlon  H  Is  uned  that,  It 
such  be  the  law,  then  the  revising  com  mis- 
sion m^  by  acddent  or  dedgn  omit  aome 
sncb  act  or  acts  from  the  Revised  Codes,  and 
thus  nuUlty  the  expressed  win  of  tb»  l^ls- 
latnre,  and  anogate  to  tbonsdves  legislative 
functions,  contrary  to  the  provisions  of  the 
constitution,  mus  argument  Is  not  sound. 
An  examination  of  the  act  of  1893  as  herein 
quoted  wUl  show  that  tbe  commlaalon  are  re- 
quired to  codify  all  the  general  laws  of  the 
4th  genoal  assemtdy  In  tbe  Revised  Codes. 
A  law  should  never  be  ctmdemned  because  its 
dlaobedlenoe  may  be  fMIowed  by  unfortunate 
or  nnoiHistltnttraal  consequenose.  Kot  only 
we  the  codlders  required  to  Incorporate  the 
laws  of  the  4th  general  assembly  in  the  Re- 
vised Codes,  but,  after  the  volume  Is  pnblUb- 
ed,  and  b^ne  It  can  have  any  force  or  effect, 
the  govemw  of  the  slate  Is  required  to  issue 
his  proclamation  accepting  the  volume,  and 
thua  annonnce  to  the  eitiseos  of  the  state 
tbat  all  tbe  requlrunents  of  the  law  have 
ben  met  In  Ito  production.  It  Is  not  to  be 
presumed  for  a  momait  that  the  executive 
vrlU  accept  the  volume  nnless  the  laws  of 
1895  ore  propCTly  incorporated  therewith.  The 
reasons  urged  in  support  of  the  position  of 
the  attorney  general  are  plausible,  but  In  our 
Judgment  entirely  Insufficient. 

The  grounds  iqion  which  vre  base  oor  oon- 
elnslon  tiiat  the  Code  of  Criminal  Procedure, 
as  revised  and  changed  by  tbe  4th  general  as- 
sembly, does  not  go  Into  ettect  until  80  days 
after  the  date  of  the  gorauor's  proclamation 
accepting  the  printed  volume  of  the  Revised 
Codes,  are  few,  and  may  be  briefly  stated. 
They  rest  largely  iqnn  the  express  language 
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of  section  7  of  the  Kct  ot  ISOS.  HiU  sectkHi, 
after  directing  that  the  printed  copiea  shall  be 
deUT«red  to  the  aecretary  of  state,  and  that 
the  gorernor  shall  iana  his  proclamation  an- 
Donncing  the  delivery  and  hU  acc^tance  ot 
said  copies,  eontloaes:  "And  thlr^  days  aft- 
er the  date  of  his  prodamatlon  said  Rertsed 
Codes  Bfaall  take  effect  and  thereafter  be  In 
force,  and  be  receired  as  erklence  of  the  laws 
of  this  state  iA  all  the  courts  thereof."  There 
is  no  more  demttitary  rule  of  conatmctlon 
than  that  which  reQOlres  a  statate  to  be  so 
constroed  as  to  give  foil  force  and  ^ect  to 
aU  its  twma.  This  rul^  should  be  departed 
from  only  when  it  clearly  appears  that  Its  w- 
fororanent  would  nM  reflect  the  leglslatlTe  In* 
tent  To  hold  In  this  case  that  the  statate 
only  deterralnea  the  time  at  which  the  Be* 
rlsed  Codes  shall  be  reeelTed  as  evidence  of 
the  laws  reqiilres  ns,  as  the  attorney  genetal 
concedes,  to  entirely  reject  the  wwds  "take 
effect  and  thsteafter  be  In  force."  The  Idea 
wonld  be  much  better  expressed  withotit 
thein.  Tbtj  become,  not  only  snrphuage,  but 
they  become  mischievous,  and  eonrey  to  the 
mind  a  radloally  different  coac^tlon.  None 
of  the  reasons  vrged  by  the  attorney  general, 
and  none  that  we  can  eoneetve  to  e^t  in  dila 
case,  Btoow  dearly  that  the  l^lslatlve  pur- 
pose In  tile  enactment  of  the  section  was  con- 
fined to  the  Mie  object  of  making  the  Berlsed 
Codes  evidence  of  the  lawa  Hence^  under 
elementary  rulea  we  are^not  at  liberty  to  re- 
ject any  of  the  terms  the  section.  And 
tblB  rule  most  apply  with  unusual  force  In  a 
case  like  the  lureBoit,  where  the  language 
used  is  such  as  hag  been  used  from  time  Im- 
memorial In  this  country,  and  Is  familiar  to 
all  courts,  lawyers,  and  legUlators,  and 
which,  when  used  In  substantially  the  connec- 
tion In  which  we  here  find  It,  Is  always  used 
to  mark  the  Uake  at  which  the  law  becconea 
effective  and  binding  upon  all  persons  within 
the  Jnriedlctlon.  And  It  must  be  a  dear  case 
Indeed  that  will  warrant  m  in  wresting  from 
the  words  their  fluniUar,  usual,  and  Iong-e»* 
tabUshed  slgstfleatlon.  and  redudng  them  to 
tautological  sniidtisage.  We  find  nothing  In 
the  statute  that  requires  this,  but,  on  the  con- 
trary, we  do  find  In  the  statute,  aside  from 
the  nneoulvocal  language  used,  strong  Indica- 
tions that  It  was  the  leglslatlTe  purpose  In 
the  enactmmt  to  fix  the  time  when  the  Re- 
vised Codes,  aa  such,  should  go  Into  effect 
and  imeseSB  binding  force.  If  all  the  provi- 
sions of  the  Revised  Codes  were  in  force  and 
effect  at  and  prlM:  to  the  time  when  the  pub- 
lished co]iy  should  be  publicly  accepted  by 
the  aecntlve^  and  if  the  sole  purpose  of  the 
section  under  consideration  was  to  make  the 
Revised  Codes  authoritative  evidence  of  the 
laws,  thtti  why  were  they  not  so  made  evi- 
dence at  onceT  Why  was  their  evidential 
character  postponed  for  80  days?  All  the 
provisions  being  In  force,  and  the  printed  vol- 
ume being  complete,  the  most  natural  and 
reaaooable  course  would  have  been  to  de- 
clare it  evidence  eo  InstantL  No  reason  what- 
vi54N.w.no.6— 8 


ever  for  postponement  has  been  saggested, 
and  we  can  think  of  none.  On  the  other 
hand,  if  the  changes  made  In  the  laws  by  the 
Revised  Codes  were  not  already  In  force,  and 
If  such  Revised  Codes  furnished  to  the  people 
of  the  state  their  first  opportunity  of  ascer- 
taining the  changes  that  had  been  made  in 
the  laws,  save  and  except  the  limited  oppor- 
tunity offered  by  consulting  the  enrolled  bills 
In  the  office  of  the  secretary  of  state,  then  It 
becomes  highly  reasonable  and  proper.  If  not 
absolutdy  necessary,  that  some  time  should 
elapse  in  which  courts  and  officials  charged 
with  the  duty  of  applying  and  enforcing  the 
laws,  as  well  as  the  ciUcens  generally,  should 
have  the  opportunity  of  obtaining  the  means 
of  ascertaining  what  the  changes  in  the  laws 
were  before  they  should  be  I'equired  to  en- 
force or  comply  therewith. 

We  do  not  concede  the  contention  of  the  at- 
torney general,  that  the  language  used  in  the 
statute  Lb  ambiguous,  hut,  even  it  that  were 
granted,  our  conclusion  would  not  be  differ^ 
ent  Where  the  language  used  is  ajnblguonit, 
courts  may,  in  the  construction  of  a  statute, 
property  consider  the  hardship,  the  Inconven- 
ience, and  the  benefits  that  would  adhere  to 
any  particular  constmcUon  of  which  the  lan- 
guage used  Is  susceptible,  and  that  constrnc- 
tlon  should  be  adt^ted  which  will  most  favor 
public  convenience  and  prevent  hardship  or 
Injustice.  Sutb.  St  Const  1  324.  We  do  not 
hedtate  to  declare  that  any  construction  of 
the  statute  under  consideration  which  would 
put  the  changes  In  the  laws  accomplished  b; 
the  revlslcin  in  force  before  their  publication, 
and  before  they  have  been  made  available  to 
the  public  generally,  would  be  productive  of 
great  public  Inconvenience^  of  hardship,  and 
perhaps  positive  injustice.  It  Is  well  known 
that  the  4th  general  assembly,  lai^ely  at  the 
instance  of  the  revising  commission,  and  by 
means  of  bills  prepared  by  them,  made  rsdl- 
cal  and  sweepli^  changes  in  our  system  of 
laws.  Old  provisions,  old  methods,  and  old 
procedure  have  been  swept  away,  and  new 
substituted  therefor.  It  does  not  answer  this 
position  to  say  that  the  act  of  1893  did  not 
contemplate  any  such  radical  action  by  the 
revising  commission.  That  commission  re- 
ceived its  authtnlty  from  the  legislature,  and, 
so  ftir  as  its  work  has  been  accepted  and  en- 
acted Into  law,  ItB  acts  have  been  ratified  by 
the  same  power  fr<Hn  which  It  received  its 
original  authority,  and  hence,  for  practical 
purposes,  power  to  perform  those  acts  must 
be  read  Into  the  original  act  If  these  chang- 
es be  declared  In  effect  prior  to  their  publica- 
tion and  acceptance,  then  It  will  be  always 
highly  dangerous  and  often  Impossible  to  take 
any  steps  In  the  administration  of  the  law 
without  resorting  to  the  inconvenient,  expen- 
sive, and  sometimes  impossible  course  of  con- 
sulting the  enrolled  bills.  Even  were  the 
statute  ambiguous,  we  would  not  give  It  a 
omstmctlon  productive  of  such  mischief. 

The  questions  raised  by  the  objections  of 
the  attorney  general  are  of  such  Importance 
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to  tbo  pet^to  of  the  state  Just  at  this  time 
that  we  bave  deemed  It  proper  to  formnlate 
an  opinion  expreaslof  our  views  at  loigtta. 
Tbe  obJectlooB  ai  tbe  attorney  general  are 
OTetmled.   AH  coocor. 


ANDERSON  t.  FIRST  NAT.  BANK  OP 

GRAND  FORKS. 
(Supreme  Conrt  of  North  Dakota.  Mar  14, 

1895.) 

Ahexdmbxt  ot  Plkaoiso— Waiveh  or  Tort  — 

CONFOKHINO  WITB  PkOOF— SAL.B  BT  AOKNT 

— NoTicB  OP  Nbw  Trial. 

1.  Hie  trial  conrt  bai  power  to  allow  the 

amendment  of  the  complaint  on  the  trial  to  con- 
form to  the  proof  by  the  inaertioD  of  an  allega- 
tion that  defendant  sold  to  iteeU  property  of 
the  plaintiff,  where  the  original  complaint  set 
forth  a  cauae  of  action  for  the  balance  of  the 
promtls  Id  the  hands  of  tbe  defendant  on  tbe 
theory  that  he  had  aold  auch  property  to  a 
third  person  as  agent  for  plnintiff,  plaintiff  not 
aaking  to  hare  the  complaint  so  amended  as  to 
entitle  him  to  recover  aa  for  coDTeraion,  bat 
only  on  the  theoir  of  waiving  the  tort  and  sn- 
ing  on  an  implied  promise  to  pay  the  value  of 
the  property  so  converted. 

2.  Plaintiff  hariig  been  ao  misled  by  de- 
fcndant'a  conduct  aa  to  believe  that  defendant 
had  in  fact  sold  to  a  third  peraon,  and  baring 
therefore  framed  hia  complaint  on  that  theory', 
and  defendant's  cashier  having,  withoat  objec- 
tion from  defendant's  counsd.  testified  on  the 
trial  that  defendant  sold  snch  property  to  It* 
self,  and  soch  fact  being  undisputed,  hrhl.  it 
was  an  abase  of  discretion  for  the  trial  court  to 
refuse  to  allow  plaintiff  to  amend  bis  complaint 
to  conform  to  the  proof. 

3.  An  agent  authorized  to  sell  property  of 
his  principal  cannot  sell  the  same  to  oimself. 
The  mle  la  the  same  wben  be  is  authorized  to 
sell  at  a  specified  price,  and  assumes  to  sell  to 
hirosrif  at  that  price.  Such  a  sale,  followed  by 
a  claim  of  ownership  therennder,  constitutes  a 
conversion  of  the  property. 

4.  The  owner  may  waive  the  tort  and 
treat  the  conversion  aa  a  purcliase,  and  recover 
In  assumpsit  the  value  of  the  property  at  the 
time  of  such  conversion,  with  interest  from  the 
date  thereof. 

6.  It  is  bad  practice  to  unite  in  the  same  io- 
strument  notice  of  intention  to  move  and  notice 
of  motion  for  a  new  trial. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Grand  Forks 
county;  Charles  F.  Templeton,  Judge. 

Action  by  Alexander  Anderaon  against  tbe 
First  National  Bank  of  Grand  Forks,  N.  D. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Reversed. 

Phelps  &  Phelps,  for  appelant  Buite 
Corbet,  for  respondent 

CORLISS,  J.  On  tbe  former  appeal  this 
litigation  presented  to  us  tbe  case  of  tbe 
pursuit  by  tbe  plaintiff  of  an  allefired  balance 
in  tbe  hands  of  the  defendant  arising  from  a 
supposed  sale  by  defendant  as  agent  for  the 
plaintiff  of  cei*taln  promissory  notes  owned 
by  bim.  It  was  on  this  theory  that  the 
complaint  was  framed.  We  so  held  when 
the  case  was  before  us  on  the  previous  ap- 
I>eaL  See  Anderson  v.  Bank  <N.  D.)  G9  N. 
W.  1029.    It  Lb  true  tliat  tbe  qiioatlon  of  the 


pn^er  construction  of  the  complaint  was 
not  regarded  by  conned  on  that  appeal  as 
being  of  much  moment,  and  we  have  there- 
fore felt  disposed  to  conalder  It  anew.  Fur- 
ther study  of  tbe  pleading  only  confirms  our 
former  view.  It  does  not  set  forth  a  sale 
by  plaintiff  to  defendant  Nether  does  It 
allege  a  breach  of  tbe  agent's  duty  to  aril 
for  the  price  spetdfled  by  the  plaintiff  in  Us 
Inatructlons  to  tin  agoit.  It  discloses  <mly 
one  theory  of  liablUty,  and  that  Is  the  re- 
ceipt by  the  defendant,  as  agoit  of  tbe  plain- 
tiff, of  a  larger  sum  on  tbe  sale  of  tbe  prop- 
er^ by  the  defendant  than  It  had  accoontod 
for.  A  referaice  to  the  cmni^lnt  win 
make  this  clear.  It  allege  that:  '*On  tbe 
8d  day  of  October.  A.  D.  1891,  the  defendant 
telegraphed  to  tbe  plaintiff  at  Seattle,  Wash- 
ington, requesting  plaintiff  to  telegraph  his 
best  offer  for  a  sale  of  said  seven  promis- 
sory notes  by  Oie  dnfendaat  tor  the  plain- 
tiff to  a  third  person,  who  was  not  named 
in  said  telegram  from  defendant  to  plaintiff, 
and  thereupon  the  plaintiff  ttiegraphed  to 
tbe  defendant  as  follows:  rCb  Flrat  Nation- 
al Bank,  Grand  Fwks,  Nwth  Dakota:  Will 
give  discount  of  five  hundred  doUara  AJ^ 
Anderson.*  That  the  d^mdant  duly  receiv- 
ed said  telegram  from  tbe  irialntUf,  and 
thereupon  tbe  defendant  sold  tlie  said  seven 
promissory  notes  to  a  person  unknown  to 
the  plaintiff,  and  received  tbe  proceeds  of 
said  sale,  and  on  the  7tb  day  of  October. 
A.  D.  1801,  the  dettedant  remitted  to  the 
plaintiff  the  sum  of  four  thousand  three 
hundred  and  ninety-seven  and  <Viot  <H.- 
397.48)  dollars,  part  of  the  proceeds  of  said 
sale,  and  mailed  to  the  plaintiff  bla  promla- 
Bory  note  to  tbe  defendant  for  two  thousand 
(¥2,000)  dollan,  hereinbefore  mentioned,  and 
notified  the  plaintiff  that  defendant's  commis- 
sion for  s^liiv  said  woven  promissory  notos 
was  tbe  snm  of  thirty  five  ($36)  dfdbtrs,  but 
the  defendant  has  wtKdly  failed  to  pay  w  re- 
mit or  cause  to  be  paid  or  remitted,  to  tbe 
plaintiff  the  balance  due  him  on  said  sale, 
and  the  defendant  la  now  Indebted  to  the 
plaintiff,  as  and  for  said  balance  doe  bim,  In 
the  sum  of  six  hundred  and  nlnety-sevm  and 
si/ioo  ($607.52)  dolbirs,  with  Interest  there- 
on at  the  rato  of  seven  per  cent  per  annum 
from  and  after  tbe  7th  day  of  October,  A.  D. 
1881.  That  on  recelTli^  from  the  defendant 
said  remlttonce  of  four  thousand  three  hun- 
dred and  ninety-seven  and  «Vioo  ($4,397.48) 
dollars,  and  said  note  for  two  thousand  dol- 
lars, tbe  plaintiff  forthwith  mailed  and  de- 
posited In  the  post  office  at  the  city  of  Seattle, 
in  tbe  state  of  Washington,  directed  to  tbe 
defendant  at  Grand  Forks,  North  Dakoto,  a 
written  notice  that  he  would  not  accept  said 
remittance  and  note  as  full  payment  of  the 
proceeds  of  said  sale,  Iwt  that  be  should  In- 
sist that  defendant  account  to  plaintiff  for 
and  remit  to  him  tbe  balance  due  him  upon 
tbe  full  amount  owing  to  plaintiff  on  said 
notes  nt  the  time  of  said  sale,  to  wit,  the  sum 
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ot  BeTCT  thousand  rix  hundred  and  thirty 
(n.a30)  doUars,  less  the  flve  hundred  ($500) 
doUars  dlsconnt  which  had  been  agreed  to  t/j 
iriaintlfl.  as  aforeaald." 

The  failure  of  the  plaintiff  to  allege  in  temu 
the  amount  actually  rec^Ted  by  defendant 
does  not  affect  the  question.  The  pleading 
might  have  been  open  to  demurrer  on  that 
account,  or  to  a  motion  to  make  It  more 
^eciflc;  but  the  whole  scope  of  the  pleading 
shows  that  plaintiff  dahned  that  there  was 
an  unpaid  balance  In  def  aidant's  hands  arls* 
log  from  such  sale,  for  which  he  soi^bt  to 
have  the  defendant  account.  Our  con(duMon 
touching  the  true  Interpretatlou  of  the  com- 
[dalut  destroys  the  force  of  defendant's  argu- 
ment that  plaintiff  had  elected  to  treat  the  re- 
lations between  himself  and  the  defendant  as 
that  of  seller  and  purchaser.  Instead  of  that  of 
principal  and  agent  and  therefore  could  not, 
by  the  proposed  amendment  hereinafter  re- 
ferred to,  seek  to  hold  defendant  on  the  the- 
ory  of  a  couTersion  of  the  property,  on  the 
ground  that,  while  acting  as  agent,  It  bad.  in 
Tiolatlon  of  its  duty,  attempted  to  seli  the 
property  to  Itself.  The  complaint  remained 
in  this  form  dOwn  to  the  time  of  the  second 
trial.  In  the  course  of  the  trial  the  plaintiff 
called  as  a  witness  tbe  cashier  of  the  defend- 
ant He  testified  that  the  bank  did  not  sell 
tbe  notes  to  a  third  person,  but  sold  them  to 
itself.  Tbus  was  revealed  a  conversion  by 
the  defendant  of  the  plalotlff's  property.  An 
agent  authorised  to  sell  cannot  himself  make 
the  purchase.  This  Is  elementary.  Bank  t. 
eUmons.  133  Mass.  410;  Story,  Ag.  S  211; 
Hechem,  Ag.  S  401,  and  cases  cited.  Nor 
does  the  fiict  that  he  is  authorized  to  sell  at 
a  specified  price  alter  the  rule.  Story,  Ag.  S 
211;  Rnekman  v.  Ber^holz,  37  N.  J.  Law,  437; 
Tyler  t.  Sanborn.  128  III.  136,  21  N.  B.  193; 
Iron  Co.  v.  Harper,  41  Ohio  St.  106;  Porter 
V.  Woodruff,  36  N.  J.  Eq.  174 

The  defendant,  having  assumed  to  own 
nnd  control  these  notes  by  virtue  of  an  lUe- 
pnl  and  void  purchase  thereof,  eooverted 
ihpm  to  its  own  use,  and  became  liable  for 
ilieir  value.  The  attitude  It  took  with  re- 
^peet  to  the  paper  on  the  7th  of  October, 
1891,  was  hostile  to  the  rights  of  the  plain- 
tiff, the  owner  thweof.  It  obtained  no  title 
by  virtue  of  this  attempted  sale  to  itself,  and 
yet  It  assumed  to  own  them,  and  has  ezer- 
olfted  acts  of  ownership  over  them  ever  since 
that  day.  Its  position  on  the  argument  of 
this  case  was  that  it  owned  them.  It  thus 
appears  that  on  the  trial,  the  defendant's 
<-n«;hler,  without  any  objection  being  Inter* 
posnt  by  defradant's  couns^,  testified  to  a 
tact  which  established  that  defendant  was 
liable  for  the  conversion  of  these  notes.  Im- 
modlately  upon  discovering  this  fact,  the 
counsel  for  plaintiff  asked  leave  to  amend 
the  complaint  by  Incorporntlug  an  allega- 
tion of  such  fact  In  the  complaint.  The 
court  denied  his  motion,  and  «31reote<l  verdict 
npilnst  hira,  except  as  to  the  Fimnll  Items  re- 
ferred to  In  the  former  opiuiuu.  We  think 
that  this  waa  an  abuse  of  discretion.  Of 


course,  we  use  this  plirase  In  its  legal  sense. 
The  undisputed  facts  showed  that  dtf endant 
had  converted  the  plalntifTs  propoty,  and 
was  liable  for  such  oonvmlon.  It  is  true 
that  despite  the  testimony  of  defradant'e 
cashier,  defmdant  might  have  been  able  to 
produce  witnesses  to  sliow  that  his  testi- 
m<my  was  fiilse.  But  this  Is  exti'emely  im- 
iwobable.  Such  evidence^  coming  from  de- 
fendant's cashier,  was  almost  equivalent  to 
an  admission  by  defendant  of  tbe  fact  of 
such  conversion.  Its  failure  to  claim  that 
it  was  surprised  by  the  proposed  ameud- 
ment  or  that  If  the  am^dment  was  allowed, 
It  ought  to  be  granted  a  continuance  to  eu> 
able  it  to  prepare  to  meet  this  issue,  and 
show  the  evidence  of  its  own  cashier  to  be 
untrue,  makes  It  plaIn,to  our  minds  that  the 
evidence  of  such  cashier  waa  In  fact  true; 
and  in  this  view  we  are  confirmed  by  the 
statement  of  defendant's  counsel  In  this 
court  that  defendant  did  In  fact  buy  tbe 
notes  Its^f.  The  defendant  was  responsible 
for  the  error  of  the  plaintiff  in  framing  his 
complaint  The  whole  trend  of  the  corre- 
spondence between  the  parties  shows  that 
defendant  assumed  to  act  as  agent  for  the 
plaintiff  In  selling  these  notes  to  a  third  per^ 
son,  and  that  plaintiff  supposed  that  he  had 
done  so.  On  the  14th  of  S^tember,  1881, 
defendant  wrote  the  plaintiff  a  letter  relating 
to  this  matter  In  which  the  following  passage 
occurs:  "We  offered  you  a  trade  at  91,000 
discount  Now,  if  you  will  make  it  $700  or 
fSOO,  and  aliow  us  a  small  commission,  I  will 
try  and  place  the  papa*  for  you."  "If  you 
care  to  have  us  go  to  work  on  these  terms, 
you  write  ot  wire  me."  On  the  Slat  of  Au- 
gust the  defendant  telegraphed  plaintiff  as 
follows:  "If  accepted  now,  a  party  is  here, 
so  we  can  send  you  four  thousand  doUars 
together  with  your  note."  On  the  3d  <rf  Sep- 
tember they  wrote  plaintiff  a  letter,  stating 
that  they  had  tel^raphed  him.  On  Octolier 
3d  they  tel^raphed  plaintiff:  "Wire  us 
3'our  best  offer,  so  we  can  advise  a  party 
who  said  he  would  hold  his  money  till  we 
heard  from  you."  On  October  7th  the  de-  ■ 
fendant  reported  to  plaintiff,  the  sale,  not  re- 
vealing the  fact  that  It  had  sold  to  itself, 
and  the  statement  It  sent  the  plaintiff  indi- 
cated the  exact  reverse,  one  of  tbe  Items 
being  a  charge  against  plaintiff  by  defendant 
for  $35  for  commission  in  making  the  sale. 
The  answer  of  the  defendant  expressly  avers 
a  sale  by  it  In  accordance  with  the  Instime- 
tlons  of  the  plaintiff,  and  that  the  proceeds 
thereof  were  applied  by  it  as  directed  by  de- 
fendant, thus  plainly  claiming  a  sale  to  a 
third  person.  The  answer  stood  in  this  form 
at  the  time  of  the  second  trial.  It  Is  urg- 
ed that  plaintiff's  counsel,  as  eirly  as  the 
first  trial,  ktiew  of  the  fact  that  defendant 
had  Itself  boupht  the  notes,  and  to  make 
good  the  assertion  we  are  referred  to  n  let- 
ter offoi-pd  In  ovid.'iice  by  platiitirr^s  conu- 
sel  on  the  former  trial,  as  apiH'avs  Irom  tlic 
record  before  us  on  the  foi-mcr  uin»cal.  writ- 
ten by  def&ndant  to  the  makers  of  theiw  notes. 
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BtatiDg  that  defrjndant  owned  them.  But  an 
examlnatioD  of  the  testimony  of  defendant's 
cashier  on  the  former  trial.  In  which  he  as- 
sumed to  explain  this  letter,  dlsclosee  the 
fact  that  such  testimony  might  well  have 
left  on  the  minds  of  the  counsel  the  Impres- 
sion that  the  defendant  did  not  claim  to  the 
makers  of  these  notes  the  ownership  thereof, 
in  a  different  sense  from  tbat  In  which  it 
claimed  to  be  the  owner  of  all  paper  held  by 
It  for  collection  or  as  colIateraL 

In  rlew  of  the  letter^  telegmnn,  and  ais 
count  of  defendant,  the  ambiguous  testi- 
mony of  defendant's  cashier  In  explaining 
the  meaning  of  this  last-named  letter  and  the 
explicit  statements  in  the  answo*,  the  claim 
that  plaintiff  should  hare  dlscoT«^  that 
def^dant  had  violated  its  duty  to  plaintiff 
comes  with  111  grace  from  the  defendant 
We  hare,  then,  a  ease  where  plaintiff  has 
been  so  misled  by  the  condact  of  the  de- 
fendant as  to  mistake  bis  right  of  action, 
and  on  this  mistaken  theory  to  frame  his 
complaint  On  tbe  trial  the  dtfendant*s 
cashier,  without  any  objection  to  the  evi- 
dence tbat  it  was  not  within  the  Issuer  ix, 
indeed,  on  any  other  ground,  testified  to  a 
fact  wblcb  estabilahed  the  defendant's  lia- 
bility on  another  theory.  Tills  Ciact  was  not 
eontroTerted,— was  vlrtnally  admitted,— and 
the  plaintiff  asked  leave  to  amend  bis  com- 
plaint to  conform  to  such  proof.  Such  an 
amendment  la  In  f  nrthwance  of  Justice.  To 
refuse  to  allow  It  Is  an  abuse  of  discretion. 
Kot  a  single  reason  can  beadduced  to  snppwt 
such  denial.  No  possible  pr^ndice  conld 
have  resulted  to  defendant  from  the  grant- 
ing <rf  it.  Defendant  would  not  have  been 
mrprlsed  to  its  prejudice,  as  it  did  not  then 
and  does  not  now  dispute  the  fact  tbe  alle- 
gation of  which  plaintiff  sought  to  lncM>- 
porate  in  the  pleadbig  by  the  pnq;KMed 
amendment  In  denying  the  application  for 
leave  to  amend,  the  court  debarred  the  plain- 
tiff from  recovKlng  the  amount  due  the 
plaintiff  from  defendant.  To  have  granted 
the  motion  would  have  resulted  In  no  preju- 
dice or  Injustice  to  defendant  The  denial  of 
it  resulted  In  great  injustice  to  the  plain- 
tiff, and  when,  in  addition,  we  consider  that 
defendant  was  responsible  for  tbe  omr  of 
plaintiff  In  framing  his  complaint  on  a  wrong 
theory,  knowing  all  the  time  tbe  facts  which 
rendered  It  liable  m  another  theory,  the 
conclusion  that  the  court  should  have  al- 
lowed the  amendment— that  it  was  In  fur- 
therance of  JuBtice,— Is  inealstlble.  Had  tbe 
testimony  of  d^endant's  cashier  been  object- 
ed to  and  excluded,  then  a  different  case 
would  have  been  presented.  But  the  fact 
as  to  which  plaintiff  sought  to  have  the 
eomplalnt  amended  was  proved  without  ob> 
Jectlon,  and  was  practically  admitted  cm  tbe 
trial,  and  Is  e^^rosly  admitted  In  this  court 
The  autiiorltles  all  tLgvee  Vast  an  abuse  (tf  dis- 
cretion in  this  class  of  coses  is  established 
by  facts  less  favorable  to  plaintiff  than  tbe 
facts  In  the  cade  at  bar.   C!ook  v.  Groisan 


(Or.)  36  Pac.  932;  Drew  v.  Hicks  (C3al.)  35 
Pac.  563-665;  Cooper  v.  Wood  (Colo.  App.) 
2T  Pae.  88*:  Yetzer  v.  Young  (S.  D.)  52  N. 
W.  1054;  Jenkinson  r.  City  of  Vermillion  (& 
D.)  52  N.  W.  1066;  Leflsr  v.  Sherwood.  21 
Hun,  573. 

We  are  not  ctmftonted  with  the  questkMi 
whether  a  party  can  by  ammdment  change 
his  cause  of  action  from  contract  to  tort,  as 
the  amendment  pn^Kised,  while  showing  a 
eonwslon,  would  have  left  Uie  complaint 
still  standing  as  a  complaint  on  contract.— 
the  contract  Implied  by  tbe  law  as  against 
one  who  has  converted  the  property  of  an- 
other, to  pay  tbe  value  thereof  In  case  the 
owner  of  the  propnty  elects  to  waive  the 
tort  and  sue  In  assumpsit  We  have  held 
that  this  waiver  may  be  evidenced  either  by 
express  lai^mage  In  the  pleading  to  tbat  ef- 
fect or  by  tbe  manna*  of  stating  tbe  cause 
of  acdoD.  Brattbwalte  v.  Aiken.  2  N.  I>. 
57,  4a  N.  W.  419;  Id^  M  N.  W.  m  Xbe 
manner  of  stating  the  cause  of  actioi  la  the 
complaint,  as  plaintiff  pn^oaed  to  amend  it, 
would,  bad  the  amendmoat  beoL  allowed, 
have  evinced  a  purpose  to  mdve  Ibe  tort  as 
there  would  bave  been  In  it  no  averment  of  a 
wrongful  conversion,  or  any  language  char- 
acterizing tbe  defendant*!  act  aa  a  tort  See 
Ooodwin  V.  Gilflk,  88  N.  T.  620-610. 

We  do  not  think  that  tbe  proposed  amend- 
ment snbatanttally  changed  tbe  nature  of  tbe 
plalntlff'a  claim,  within  the  meaning  of  sec- 
tion  4988)  Compi  Laws,  permitting  courts  to 
allow  an  amendment  »  tbe  trial,  to  make 
the  pleading  conform  to  the  proof.  Smith 
▼.  Sarin.  141  N.  T.  315,  86  N.  B.  838;  Gidp 
T.  Steere  (Kan.  Sap.)  28  Pac  887;  Sploe  v. 
Stelnruek,  14  OUo  St  318;  Bscta  v.  Insure 
anee  Co.  (Iowa)  43  N.  W.  m  Indeed,  It  la 
not  urged  In  tida  coort  by  tbe  nep4»id»f  s 
counsel  that  tbe  leanied  trial  court  did  not 
possess  power  to  grant  the  amendment  The 
wlude  of  hia  argument  was  diredsd  to  the 
qiustlon  of  abuse  of  dtacretion,  be  Inristlng 
Oat  a  case  of  abuse  had  not  been  made  oat. 
We  tUnk  otiwrwiaek  for  the  reasons  already 
stated.  It  was  not  necessary  for  tlie  plain- 
tiff to  pay  or  tender  back  tbe  amount  paid 
bim  by  defoidant  He  was  entitled  to  this 
•am,  and  more  toa  On  tbe  theory  of  a  con- 
version, whether  the  tort  was  or  was  not 
waived,  plaintiff  bod  a  right  t6  recover  from 
defendant  the  value  of  the  v^operty  at  tiie 
time  of  omverslon,  with  interest,  and,  having 
received  a  portion  of  tbe  valuer  be  could  re- 
cover the  balance  without  first  paying  back 
tbe  amount  abeady  rec^ved.  He  waa  not 
seeking  to  rescind  a  contract  He  liad  never 
assented  to  a  sale  of  the  pn^erty  by  the  de- 
fendant to  itself  at  any  price.  We  deem  this 
point  80  clear  that  we  dismiss  It  without  far- 
ther dlBcussloi^  dting  a  single  authority: 
Greeifleld  Savings  Bank  v.  Simons,  133  Mmm. 
415w  We  do  not  think  that  plaintiff  waived 
his  right  to  treat  the  act  of  the  defendant  as 
a  conversion  by  bringing  his  action  to  re- 
cover on  tbe  theory  fd  a  sale  by  defendant 
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as  agent  for  plaintiff.  Had  he  soed  for  the 
proceeds  of  a  aale>  on  the  theory  that  his  lu- 
EtmctlaoB  fDrnlabed  the  test  of  the  amount 
be  was  oititled  to  recover,  knowing  full  well 
that  defoidant  had  assumed  to  sell  to  Itself, 
then  It  mli^t  be  urged  that  he  had  waived 
bis  r^ht  to  treat  the  defwdant'i  act  as  a 
eonvwsiiuL  See  Terry  v.  Hunger,  121  N.  T. 
161,  24  N.  B.  272;  Bralthwalte  v.  Aiken  N. 
D.)  56  N.  W.  m  But  plaintiff  does  not 
appear  to  have  such  knowledge  at  the  time 
of  commencing  sneh  action.  Defendant's  con- 
duct wonld  naturally  create  in  bis  mind  the 
contrary  ImprefiBioD,  and  this  would  be 
strengthened  by  the  langoage  of  the  answer 
In  the  case. 

It  was  urged  on  the  argument  that  the  or- 
der doiying  the  motion  for  a  new  trial  should 
be  afllrmed,  ffv  the  reason  tbat  it  appears 
that  the  notice  of  Intentlm  to  move  for  a 
new  trial  was  not  served  within  the  statu- 
tory time.  But  an  ezambaatian  of  the  rec- 
wd  eattaflsa  us  that  the  time  In  wUdi  to 
serve  such  motion  was  extended  by  the  court, 
and  that  the  notice  was  serred  within  the 
time  as  so  extended.  Nor  do  we  think  there 
is  any  force  In  ttie  contention  that  the  paper 
so  sored  was  not  a  notice  of  Intention.  It 
is  true  that  tt  was  fea  bad  fnm,  In  Qiat  it  em- 
bodied a  notice,  not  only  that  plaintiff  In- 
tmded  to  move  for  a  new  trial  <«  the 
Rounds  tboreln  stated  <»  a  statement  ot  the 
rase,  but  that  he  wonld  bring  hla  motion  for 
mch  new  trial  on  to  a  hearing  at  a  ^edfled 
time  and  i^ce.  The  notice  of  Intention  and 
the  notice  of  mothm  are  two  distinct  and  ut- 
terly different  notlcea  and  it  Is  not  good 
practlee  to  embrace  boUi  elemaite  In  one  pa- 
per. Sections  G090,  6092,  Cconp.  Laws.  The 
notice  of  Intentlcn  should  not  state  when 
and  where  the  motloa  for  a  new  trial  will 
be  heard.  As  a  goieral  rale,  the  person  who 
desires  to  make  such  motion  Is  not  In  posi- 
tion tio  notice  bis  motion  fbr  a  hearing  at 
the  time  he  serves  his  notice  of  intentltm.  for  It 
4»ften  happens  that  at  that  time  the  bill  or  state- 
incot  lias  not  been  settled.  The  order  ia  i-e- 
vi'rsed,  and  a  new  trial  is  granted.  AH  concur. 

On  Rehearing. 
(AiiR.  3. 1895.) 
CORLISS,  3.  Counsel  for  defendant  urges 
In  bis  petition  for  rehearing  that  we  have 
mistaken  the  particular  amendment  which 
the  idalntIS  sought  to  make  on  the  trlsL  It 
Is  claimed  blm  ttiat  the  plahitiff  attempt^ 
ed  to  have  his  cunplalnt  amended,  not  In 
sodi  a  manner  as  to  set  up  a  convendon  and 
then  waive  the  tort,  but  so  as  to  ntltle  him 
to  recovtt-  of  defendant  such  of  the  notes  as 
were  still  retained  by  It,  and  the  proceeds 
of  such  of  the  notes  as  bad  been  collected 
by  IK  The  &ct  that  the  defendant  bad  Ule- 
gilly  attempted  to  sell  the  notes  to  Itself 
while  acting  as  agent  for  plaintiff  gave  the 
plaintiff  an  option  of  three  remedies.  He 
might  have  sued  as  for  conversion,  or  be 
might  have  waived  the  tort  and  sued  on  the 


theory  of  a  sale^  or  he  might  compel  the  de- 
fendant to  aocoont  for  such  of  the  notes  as 
were  Btin  In  Its  possession  and  the  proceeds 
of  the  other  notes  collected  by  It  This  lat- 
ter remedy  wonld  be  in  equity.  We  will  as- 
sume, in  this  discussion,  that  defendant's 
counsel  is  correct  In  his  asswtton  that  the 
pn^sed  amendment  showed  that  It  was  tUs 
remedy  to  which  the  plaintiff  desired  to  re- 
sort. The  mere  fact  that  by  tbts  amoidment 
the  plaintiff  sought  to  change  his  action  from 
one  at  law  to  one  in  equity  Is  by  no  means 
decislTe  againsb  the  power  of  the  court  to 
make  It.  Unlike  a  motion  to  amoid  by  trans- 
muting an  equity  into  a  law  case,  the  grant- 
ing of  it  does  not  deprive  the  defendant  of 
.  the  right  to  a  Jury  trial.  When  the  action  Is 
I  transformed  Into  an  equity  action,  defend- 
I  ant  tias  no  right  to  a  jury  trial.  The  Judge 
'  wlu)  has  beard  the  evidence  up  to  the  time 
I  the  amendment  Is  allowed  will  akme  hear 
the  rest  of  the  case,  and  decide  the  whole 
case  ss  In  other  equity  actloiu.  And  wheare, 
as  In  this  case,  there  is  no  controversy  about 
the  facta^  no  ri^t  of  the  defendant  to  a  Jury 
trial-  is  infringed,  even  by  changing  from  eq- 
uity to  law,  for  there  is  no  Iseoe  of  fact  for  a 
Jury  to  determine.  Should  a  Jury  be  called, 
the  cowt  would  be  compelled  to  dlrA:t  a  tv- 
^  diet  one  way  or  the  other.  The  power  ot  the 
;  court  to  amend  the  complaint  on  the  trial  to 
'  conform  to  the  {sroof  Is  not  so  limited  by  the 
I  statute  that  It  cannot  be  exercised  where 
the  ajnendment  will  change  the  action  from 
law  to  equlQr.  llie  language  of  the  statute 
is  that  the  amendment  shall  not  "substan- 
tially change  the  claim."  We  do  not  think 
1  that  the  proposed  amendment  sntntantlally 
changes  the  plaintlff'a  claim.  The  form  of 
;  the  action  Is  altered.  The  reoovery  will  be 
I  somewhat  different  Bnt  both  complaints 
rest  ultimately  upon  the  ownership  by  plain- 
tiff ot  the  notes  In  question.  While  we  have 
beoi  In  doubt  on  tbts  questlmi  of  power  ever 
since  the  argument  ot  this  case,  yet,  as  coun- 
sel for  defendant  have  all  along  ctmceded  the 
power,  not  mily  <hl  the  argument,  but  also  in 
their  petition  rehearing,  we  will  adhere 
to  our  original  view  aa  this  question.  The 
case  of  Steamship  Go.  v.  Otis,  27  Hun,  452, 
stnmgly  supporte  our  conclusion  on  this 
branch  of  the  case.  See,  also  Knapp  v.  Fow- 
ler. 30  Hun,  512;  Beck  v.  Allison,  60  N.  Y. 
366;  Davis  BaUroad  Co.,  110  N.  T.  64(1. 
17  K.  E.  783:  Bedford  v.  Terbone,  30  N.  ¥. 
453;  Dexter  v.  Ivlns,  15  N.  Y.  Supp.  495: 
Coby  V.  Ibert,  6S  N.  Y.  St  117,  25  N.  Y. 
Stipp.  998;  Flynn  v.  Weetmayer,  4  N.  Y. 
Supp.  18&  It  is  to  be  noticed  that  the  stat- 
ute dedares  that  to  cut  off  the  power  to 
amend  to  confwm  to  the  proof,  it  is  not 
enough  that  the  cause  of  action  Is  different. 
The  claim  Itself  must  be  changed,  and  that 
too.  In  a  snbstantlal  way.  If  In  snbstonce 
tiie  two  claims— tiie  one  set  forth  In  tlie 
original  and  the  one  embraced  In  tiie  amend- 
ed complaint— are  the  same,  the  power  to 
amend  on  the  trial  to  conform  to  tiie  proof 
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exists.  There  luts  been  a  Judgment  rendered 
in  tUs  action  In  ftiTfir  of  the  plaintiff,  and 
It  Is  a  s«4onB  question  whether  he  could  bring 
a  new  action  to  compel  defendant  to  account 
to  him  for  the  notes  sttn  In  Its  possession, 
and  tor  the  proceeds  of  those  collected,  so 
long  as  such  Judgment  should  remahi  unre- 
Tersed.  It  might  with  great  and  pwhaps 
unanswerable  force  be  urged  that  such  Judg- 
ment was  a  bar  to  such  action.  One  of  the 
tests  by  which  to  determine  whether  the  com- 
plslnt  as  amended  sets  forth  subsUutlally 
the  same  claim  as  that  contained  In  the 
original  cmnplaint  Is  whethw  a  recorerr  upon 
the  latter  would  have  been  a  bar*to  a  recov- 
ery vvpoa  the  former.  Davis  Railroad  Co., 
110  N.  Y.  646. 17  N.  B.  m  As  soon  as  plain- 
tiff ascertahied  the  fftct  that  entitled  him  to 
the  relief  which  he  sought  by  his  pn^rased 
amended  complaint,  he  not  only  asked  leave 
to  amend,  but  offered  to  restore  all  moneys 
received  by  him  In  excess  of  the  amount 
which  It  diould  be  ascertained  that  the  de- 
fendant had  collected  upon  the  notes.  No 
tender  of  any  specific  amount  was  necee- 
saiy.  The  plaintiff  was  not  In  poslUon  to 
know  how  much  money  he  must  return  to  de- 
TMidant,  for  this  would  depend  upon  the 
amount  collected  by  the  latter  upon  the 
notes.  It  might  appear  upon  the  trial  fcbat 
defendant  had  collected  more  than  the  sum 
remitted  to  plaintiff.  Plaintiff  was  under  ro 
obligation  to  tender  back  to  defendant  nil 
that  he  had  received,  <Mily  to  recover  it  back 
In  the  same  actl«L  The  Judgment  in  the 
case  would  have  afforded  the  defendant  am- 
ple protection.  The  court  would  have  em- 
bodied In  the  decree,  directing  defoidant  to 
turn  over  to  plaintiff  such  of  the  notes  as  It 
still  had  In  Its  possesion,  a  provision  that 
this  be  done  only  on  condition  that  plaintiff 
restore  to  defradant  all  moneys  received  from 
defendant  over  and  above  the  amount  collect- 
ed by  defendant,  with  interest  It  Is  fair 
to  the  defendant's  offlcera  to  say  that  It  does 
not  appear  that  plaintiff  was  Induced  to  fix 
the  price  at  which  he  was  willing  to  sell  be- 
canRc  of  anything  said  by  them  or  any  of 
them.  He  appears  to  have  relied  on  his  own 
Judgment,  and  not  to  have  been  Influenced 
In  any  manner  by  defendant's  cashier,  or  by 
any  otho-  officer  of  the  bank.  Nor  is  there 
auythlngi  in  the  case  to  show  that  any  of 
them  attempte<l  to  influence  him  In  fixing 
the  price.  This  record  does  not,  therefore, 
present  to  us  the  case  of  an  agent  betraying 
the  coufldence  reposed  In  him  by  so  moulding 
the  mind  of  bis  principal  as  to  subserve  his 
own,  lustend  of  the  principal's,  interests. 

As  we  have  reached  the  conclusion  that  the 
district  court  had  power  to  allow  the  amend- 
ment which  counsel  for  defendant  contends 
the  plaintiff  asked  for,  th^  remains  noth- 
ing further  to  be  said.  The  question  of  abuse 
of  discretion  we  have  discussed  in  the  orig- 
inal opinion,  and  we  adhere  to  the  views 
there  expressed.  It  foiiows  that  the  iMtltion 
for  rehearing  la  denied. 


BATRD  et  aL  v.  GLBOKLER. 
(Supreme  Court  of  South  Dakota.   Aug.  S, 
1S95.) 

Appbal  vrom  Joooubnt  Ohlt— Review— Cboss- 
EXAHIMATIOV— Rbal-Bstatb  Aobht— Aotios 
TOH  COMHtStlOV— E^DBKCB. 

1.  An  appeal  from  a  Judgment  only,  that  im 
entered  before  a  new  trial  is  applied  for,  pre- 
seuta  for  review  errors  of  law  brought  to  this 
court  by  a  proper  bill  of  exceptioQB. 

2.  It  la  within  the  sound  discretion  of  « 
trial  court  to  allow  any  queatlon  to  be  asked 
on  redirect  examination  that  was  proper  and  ad- 
missible on  the  examination  in  chief. 

3.  In  a  suit  by  real-estate  brokera  to  pecover 
a  commiBsion  which  it  is  claimed  defendant 
contracted  to  pay  upon  the  sale  of  cntain  real 
^opwtj,  one  of  the  plaintiffs  testified  that  on 
the  lOth  day  of  October,  1889.  he  sold  the  prop- 
erty, and  the  defendant  orally  agreed  to  pay  the 
firm  of  which  he  waa  a  member  a  cimmission  of 
$150  If  the  sale  waa  consummated.  On  the  re- 
direct examination  of  the  defendant  his  counsel 
offered  to  prove  by  the  witness  that  the  sale 
was  never  conaommated;  that  plaintiffs  were 
never  authorized  to  sdl  the  property,  and  nevw 
had  anything  to  do  with  a  sale  of  the  same. 
This  oner  was  denied,  and,  upon  the  ground 
that  a  question  relating  thereto  was  incomp»- 
tent,  irrelevant,  and  immaterial,  aa  objectioa 
was  sustained.  Sdd,  error. 

(Syllabus  by  the  Court.) 

Appeal  from  Boghea  connty  eoort;  William 

Stough,  Judge. 

Action  by  William  F.  Baird  and  others 
against  William  H.  Gleckler.  Plaintiffs  had 
Judgment,  and  defendant  ^>peals.  B«vw*- 
ed. 

Shunk  As  Hughes,  for  appellant.  Homer 
ft  Stewart,  tor  respondents. 

FULIiBR,  J.  This  Is  an  action  upon  con- 
tract to  recover  $150  which  plaintiffs,  who 
are  real-estate  brcAem,  claim  the  defendant 
agreed  to  pay  them  as  a  cconmlsslon  upon  the 
sale  of  his  undivided  one-half  biterest  In  cw- 
taln  real  property,  alleged  to  have  be^  placed 
In  their  hands  for  sale  on  the  2d  day  of  Oc- 
tober,  1892,  and  by  sold  plaintiffs  sold  on 
the  11th  day  of  said  month.  Upcm  the  Issues 
raised  by  a  general  denial  the  case  was  tried 
to  a  Jury.  Prom  a  Judgment  rendered  upon 
a  veMlct  against  the  dtf  eudant,  and  In  plain- 
tiffs' favor,  for  the  full  amount  claimed,  de- 
fendant appeals.  The  record  contains  for 
our  consideraUon  only  errors  of  law  occurring 
at  the  trial,  and  presented  by  a  bill  of  ex- 
ceptions, as  no  notice  of  intention  to  move 
for  a  new  trial  was  served,  and  no  appeal 
was  taken  from  the  order  denying  a  motion 
for  a  new  trial,  made  and  entered  after  the 
rendition  of  Judgment  Mercantile  Go.  v. 
Faris  (S.  D.)  58  N.  W.  813;  Manufacturing 
Co.  V.  Galloway,  Id.  586;  Pierce  v.  Manning 
(S.  D.)  ril  N.  W.  332;  Miller  v.  Way  (S. 
D.)  59  N.  W.  467.  Mr.  Brown,  a  member 
of  the  partnership  plaintiff,  teetifled  at  the 
trial  as  follows:  *'I  saw  Mr.  Gleckler  on  the 
street  one  afternoon,  and  asked  blm  If  he 
wanted  to  sell  his  Interest  in  that  property, 
and  he  said  he  did.  I  told  him,  If  he  did.  I 
tbonght  he  could  find  a  purchaser.  I  asked 
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lilm  hte  tenm.  He  stated  that  be  wanted 
eleren  thonaand  dollars,  I  brieve  it  waa^ 
.res,  eleven  ttaonaand  df^lara.  Said  be  would 
take  one-balf  cash,  and  tme-half  on  time  at 
eight  per  cent  Interest  I  tM  him  then  to 
pome  down  street  with  me,  and  I  wonid  find 
him  a  bayet.  So,  I  went  down  Into  the 
Pierre  National  Bank  Building,  where  th^ 
wen  doing  business  at  that  time,  and  wmt 
Id  there  and  found  Mr.  McOlure  and  one  or 
two  othOT  parties,  and  I  told  Ur.  Oleckler 
here  was  tSie  man  who  would  boy  his  prop- 
erty. Thejr  agreed  on  the  terms,  and  Mr.  Mc- 
Olure ottena  to  pay  Mr.  Oleckler  five  hun- 
dred dollars;  and  Mr.  Oleckler  said  that  was 
not  necessaryr^his  word  was  good.  Then  I 
asked  Mr.  Oleckler  about  the  commission. 
He  wanted  to  know  what  It  would  be.  I 
mid  The  regular  eommlssloo.*  He  said  tiiat 
was  too  much.  We  talked  back  and  forth 
about  the  commlsslMi,  and  finally  agreed  on 
one  Ikundred  and  fifty  dollars,  and.  If  the 
sale  went  through,  he  was  to  pay  the  firm 
one  hundred  and  fifty  d<^ra."  Over  a  raUd 
objection  Intnpoeed  by  defendant's  counsel, 
witness  was  here  allowed  to  testify  concern- 
ing a  subsequent  c<HiTefsatlon  between  him- 
self and  Mr.  McGinn  In  the  absence  of  the 
defendant  as  a  result  of  which  It  appears 
that  2Ir.  McOlure  wrote  and  placed  In  the 
banda  of  the  witness  his  cheek  for  $500. 
whlcta  was  Immedlatdy  thereafter  d^lrered 
to  the  defendant  to  be  applied  c«  the  pur- 
chase price  of  the  pn^rty,  as  shown  by  a 
nt'ript  or  memorandum  agreement  signed  by 
the  plaintiffs  and  defendant,  and  In  which 
the  property  was  described  and  the  temu  of 
the  sale  qieclfled.  Prior  to  the  introduction 
of  other  testimony,  and  In  coniwctlon  with 
the  discuBsIm  of  conns^  upim  an  objection 
to  the  Introduction  of  plaintiffs*  testimony 
concerning  the  transactimis  related  and  the 
couTersatlon  had  with  Mr.  McOlure  in  de- 
fendant's absence,  upon  the  ground,  among 
others,  that  no  agency  had  been  shown,  the 
court  Inadrertently  made  the  following  pre- 
judicial statement  In  the  presence  of  the 
Jury,  to  which  an  exception  was  taken:  "It 
seems  that  this  has  been  all  settied.  and  the 
erldence  has  gone  to  the  Jury  that  there  was 
an  agency  erlating  between  Mr.  Brown  or  the 
arm  to  sell  that  property  for  a  certain  amount 
of  money.  The  matter  of  conTersation.-^!- 
erant  to  the  conversation  between  Mr.  Mc- 
Olure and  the  witness,— I  do  not  see  that 
that  is  foreign  to  the  case."  It  is  conceded 
that  Mr.  Medure  and  the  defendant  owned 
the  property  Jointly,  and  it  certainly  appears 
from  the  evidence  of  Mr.  Brown,  adduced 
upon  the  croBs-examinatlon,  that  before 
speaJdng  to  the  defendant  Oleckler  abont  the 
property  he  had  beed  reqnrated  by  an  officer 
of  the  bank,  In  whose  behalf  Mr.  McClure 
was  acting  In  the  matter,  to  see  the  defend- 
ant and  to  try  to  purchase  for  said  baok  his 
ondivided  one-half  interest  In  the  property. 
Defendant's  attention,  after  testifying  upon 
direct  examlnatlwi  In  hte  own  oehalf  ttiat  be 


never  authorized  plaintiffs,  or  dtim  of  them 
to  sell  his  property,  and  that  they  never  did 
sell  it  was  called,  upon  cross-examlnatloii, 
to  the  memorandum  or  receipt  above  referred 
to,  and  he  was  asked  If  It  contained  his 
signature.  This  question  being  answered  In 
the  afflrmatire,  the  cross-ezamlnaUon  was 
closed,  and  defendant's  counsel  propounded 
In  redirect  etamlnatlon  the  following  qdee- 
tton:  **Mr.  Oleckler,  you  may  state  what 
coav««atlon,  If  any,  you  had  with  Mr.  Brown 
with  reference  to  this  real  estato  on  or  about 
the  10th  day  of  October,  1889."  To  this 
question  the  court  sustained  an  objection  up- 
on the  ground  that  It  was  not  proper  redi- 
rect oamlnaUim,  and  defendant  saved  an  ex- 
ceptlML  While  the  technical  and  prlmaiy 
object  of  a  redirect  examination  Is  to  elicit 
an  explanation  of  the  sense  and  meaning  of 
doubtful  oEpressIons  used  the  witness  on 
cn>s8-examinatl(Hi,  and  to  ascertain  more 
d^uitely  what  the  witness  desired  to  express 
by  the  language  employed.  It  Is  within  the 
sound  discretion  of  the  trial  court  to  allow 
any  question  to  be  asked  on  refUrect  examin- 
ation that  was  proper  and  admissible  on  the 
ocamlnation  In  chief.  Hem  mens  t.  Beutiey, 
82  Mich.  89.  The  evidence  offered  was  rele- 
vant and  material,  and,  as  the  examination  of 
witnesses  was  Infonnally  conducted,  we 
think,  In  the  Interest  of  Justice,  the  court 
should  have  permitted  counsel  tor  the  de- 
fendant to  present  their  evldrace  to  the  Jury. 
Moreover,  the  practice  of  allowing  a  witness 
on  redirect  examination  to  be  Interrogated 
concerning  a  material  subject  InadverteiiUy 
overlooked  In  his  direct  examination  has  the 
sanctitm  of  usage  In  actual  practice,  and, 
when  the  privilege  of  recross-examlnation  Is 
fully  extended,  the  ends  of  Justice  are  often 
subsrared  thereby. 

Plaintiff  Brown  had  testified  that  defend- 
ant had  agreed  to  pay  the  firm  of  which  he 
was  a  member  a  commission  of  $150,  provid- 
ed the  sale  went  through,  and,  In  order  to 
recover  under  the  complaint  It  was  necessary 
to  iMove  a  sale  or  ^ow  that  defendant  was 
in  some  manner  responsible  for  a  failure  to 
conclude  the  transaction.  Touching  this 
point  the  defendant  was  asked  the  following 
question:  "Mr.  Oleckler,  was  the  sale  of  this 
proper^,  as  indicated  In  this  paper,  ever  car- 
ried out  and  consummated?"  Upon  the 
ground  that  the  question  was  Incompetent, 
irrelevant,  and  immatei^al,  an  objection  Inter- 
posed by  plftlntlfFs'  counsel  was  sustained, 
and  an  exception  to  the  ruling  of  the  court 
was  taken,  as  the  inquiry  was  designed  to 
elicit  evidence  bearing  upon  a  material  Issue, 
and  the  objection  neither  went  to  the  form 
of  the  interrogatory  nor  related  to  the  ground 
tiiat  it  was  not  proiwr  on  redirect  exauilua- 
tion,  the  witness  should  certainly  have  been 
allowed  to  answer  it  Defendant's  counsel 
then  made  to  the  court,  and  put  upon  the  rec- 
ord, the  following  statemeat:  "We  offer  at 
this  time  to  show  that  this  sale  was  made  di- 
rectly by  Mr.  Oleckler  to  Mr.  McClure,  and 
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not  throu^li  the  agency  of  BaiM,  Burke  & 
Brown,  or  Mr.  Brown;  that  Mr.  Browa  rep- 
resents that  he  had  another  customer  for  the 
sale  of  this  property,  and  that  Mr.  Gleckler 
wanted  to  see  Hr.  McCIure  about  the  sale  to 
this  pretended  cnstomer,  and  on  that  rlslt 
sold  Mr.  McCIure  the  property  himself.  And 
we  offer  to  show  that  this  sale  was  never 
cousummated,  and  that  Balrd,  Burke  & 
BiDwn  was  never  authorized  to  sell  this  prop- 
erty to  any  one,  and  never  had  any  hand  in 
the  sale."  This  offer  the  court  denied,  and 
the  defendant  was  not  permitted  to  testify 
concerning  any  subject  specified  therein.  The 
piUTWse  and  materiality  of  the  evidence  of- 
fered are  dlscltraed  by  the  pleadings  and  by 
the  evidence  Introduced  in  i^lntlffs*  behalf. 
We  thinic  Its  exclusion  was  erroneous  from 
any  point  of  view,  and  the  Judgment  appeal- 
ed from  is  therefore  reversed,  and  a  new 
trial  Is  ordered. 


STATE  ex  rel.  FARRAR.  City  Treasnrer,  t. 
HIPPLE,  State  Anditor. 

STATE  ex  rel.  LARSON.  Citr  I^reasnrer.  t. 

SAME. 

(Sopreme  Oonrt  of  South  Dakota.  July  IS, 
U95.) 

Approprutiom  rem  Firs  Compakms— Ccrtaiktv. 

1.  Chapter  63,  Lews  1687,  contains  an  open 
offer,  and  creates  a  liability  upon  the  part  of 
the  state  to  sudi  organized  fire  companies  as 
may  comply  with  the  t^ms  and  conditionB  of 
such  offer,  and,  vnteia  qualified  ^  snbsequent 
legiBlati<«i,  constitutes  a  valid  appropriation  of 
the  moneys  to  meet  such  liabihty.  Cutting  v. 
Taylor,  5i  N.  W.  949,  3  S.  D.  11,  followed. 

2.  Chapter  97,  Laws  1895,  which  forbids 
the  state  auditor  to  draw  any  warrant  upon  the 
state  treaaurer  "without  an  appropriation  la  ex- 
iict  amount  for  the  specific  purpose  having  first 
been  made,"  does  not  repeal  ftor  invalidate  the 
appn^riati<Mi  made  by  said  chapter  58,  Laws 
1887,  for  the  amount  tot  whidi  sneh  warrant 
ia  to  be  drawn  Is  exact -in  amount,  it  being  in 
eneh  case  specifically  and  precisely  2  per  cent, 
of  another  certain  and  dennite  sum  appearing 
upon  the  official  books  of  the  anditor. 

(Syllabus  by  the  Conrt.) 

Scpamte  original  actions  by  the  state  on 
the  relation  of  Edwin  R.  Farrar,  treasurer 
of  Rapid  City  and  L.  H.  Larson,  treasurer 
of  the  city  of  Canton  for  mandamus  to  John 
E.  Hippie,  state  auditor.  The  two  cases  were 
consolidated  for  trial.  Judgment  for  plain- 
tiffs. 

Smith  &  Brown,  for  relator  Farrar.  Alk- 
ens  &  Brown,  for  relator  Larson.  Coe  I. 
Crawford,  Atty.  Qen.,  and  E.  F.  Swartz,  for 
defendant. 

KE<LLAH,  J.  These  wen  original  appU- 
cattons  to  this  court  for  writs  of  mandamiu 
requiring  defendant  as  state  auditor,  to  is- 
sne  warranto  la  fttvor  of  the  relator  plaln- 
tUfa,  respective,  as  city  treasorerB  of  their 
several  cities  as  above  named,  tor  the 
amounts  to  which  sucb  treasurers  claim  to 
be  entitled  ftor  the  use  of  the  fire  depart- 


ments of  said  cities  under  the  provl^ns  of 
cliapter  53,  Laws  1887.  The  cases  being 
alikc^  they^  will  he  disposed  of  in  one  oplo- 
lon. 

Without  pr^tory  detail  It  Is  sufficient  to 
say  that  in  Cutting  v.  Taylor,  3  &  D.  U, 
51  N.  W.  949.  the  legal  effect  of  this  law 
was  determined,  and  It  was  there  held  that 
the  same  constituted  a  lawful  appropriation, 
which  remained  unrepealed  by  force  of  any 
provision  (it  the  subsequently  adc^ted  con- 
stitution or  by  any  law  of  the  legislature 
then  existing.  It  Is  agreed  that  that  case 
must  role  thia  unless,  as  Is  claimed  by  de; 
fendant,  the  authority  and  duty  ot  the  au- 
ditor to  draw  such  warrant  are  adversely  eon- 
trolled  by  chapter  07  of  the  Laws  of  1895. 
Section  1,  being  the  pertinent  section  of  this 
chapter,  is  the  same  as  section  1,  c  111,  of 
the  Laws  of  1891,  In  full  force  when  the 
Cutting  Case  was  decided,  except  In  one 
particular.  l*he  law  of  1895,  as  far  as  ap- 
plicable to  this  question,  Is  that  "any  state  au- 
ditor or  member  of  any  auditing  board,  who 
shall  draw  any  voucher  or  warrant  without 
an  appropriation  in  exact  amount  for  the 
specific  purpose  first  having  been  made  by 
the  legislature,"  etc.,  sliall  be  deemed  gnilty 
of  a  misdemeanor.  The  Laws  of  1801  did 
not  contain  the  words  "in  exact  amount" 
following  the  word  "appropriation."  Much 
Importance  Is  attached  by  the  aodltOT  to 
these  w(H[^s,  as  Indicating  an  Intention  on 
the  part  of  the  legislature  to  forbid  the  is- 
sue of  warrants  until  the  exact  and  a^eci&c 
sum  for  which  the  same  was  to  issue  should 
first  be  passed  upon  and  named  by  the  legis- 
lature, and  that  tmiHvssed  with  that  pur- 
pose and  intent.  Its  legal  effect  was  to  im- 
pliedly repeal  said  chapter  53,  Laws  1887,  or 
at  least  to  arrest  payments  under  It  It 
would  be  supererogatory  to  cite  authorities  to 
the  effect  that  repeals  by  InuilicatloB  are 
not  favored,  but,  even  if  the  conrto  bad  not 
so  oftMi  and  so  persistently  declared  them- 
sdves  uposk  this  subject,  we  should  feel  rea- 
sonably certain  that  1^  the  insertlMi  of  the 
words  'in  exact  amount"  In  the  old  law  of 
1891,  the  legislature  did  not  Intend  or  un- 
derstand that  it  was  wiping  out  of  the  stat- 
utes a  pzoTlrim  which  had  for  yean  stood 
as  a  part  (rf  the  public  eomomlc  policy  of 
the  state.  It  must  be  presumed  that  the 
legislature  knew,  when  it  added  these  words 
to  the  law  of  1891,  that  the  courts  bad  sus- 
tained the  validity  said  chapter  63  of  the 
Laws  of  1887,  not  raly  as  a  quasi  contract 
between  the  state  and  tiioae  who  aoc^ted 
and  cimfwmed  to  Its  terms,  but  also  as  a 
valid  appropriation  of  the  money  to  make 
payments  under  It  If  the  legtdature  had 
decided  to  discontinue  its  standing  (rffer  to 
the  organised  Are  companies  of  tne  state, 
which  it  knew  was  subject,  as  the  law  then 
stood,  to  be  accepted  and  enforced  by  such 
as  should  conform  to  Its  terms  and  condl- 
tliHia,  and  withdraw  the  state  fn»n  the  re- 
lation of  a  contracting  parly  with  them,  it 
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woirid  certainly  hare  gone  at  It  In  a  more 
direct  and  basineBS-Uke  way.  The  most  tbat 
could,  reasonably  be  claimed  for  tUs  amoif*- 
Dient  of  ISOfi  would  be  that  It  was  IntenuAl 
t/>  prohibit  the  aadltM:  from  drawiaff  a 
warrant  where  the  amonnt  for  which  It  was 
to  be  drawn  was  not  apeclflcally  fixed  by 
leglslatlTe  authority;  and  even  that  Tlew,  as 
rigidly  and  literally  enforced  in  the  case  of 
other  appnq>riationa  as  we  are  asked  to  do 
It  here,  would,  it  Beema  to  ns,  inTolve  the 
auditor  In  embanasament  and  doubt  not  con- 
templated by  the  legislature  itself.  The  very 
loKialature  that  passed  this  amendment  did 
uot  hesitate  to  apprc^rlate  "aacta  anms  as 
are  neeeasaiy,  not  exceeding"  an  amount 
named,  and  certainly  it  appropriated,  as  la 
usually  done,  stated  amounts,  "or  so  much 
thereof  as  shall  be  necessary."  leaving  to 
other  and  sometimes  subordinate  officwa 
and  agendea  the  duty  and  responsibility  of 
fixing  the  exact  amount  to  be  paid.  In  the 
case  now  before  na  the  exact  amonnt  for 
which  tha  warrant  Is  to  be  Issued  in  each 
case  im  fixed  ify  mathematical  calculation. 
There  can  be  do  nncwtalnty  about  it  Sec- 
tion 2  of  aaid  chapter  63  of  the  Laws  of  1887 
requires  every  insurance  company  doing 
business  In  the  state  to  include  in  its  an- 
nual statement  to  the  auditor  the  amount  of 
all  premiums  received  by  it  upon  policies  is- 
sued on  property  within  the  corporate  11m- 
Ub  of  each  ci^,  town,  or  village  of  the  state 
during  the  year.  By  a  prior  law  (duster 
89,  Laws  1886)  each  Insurance  eomiMiny  was 
required  to  pay  Into  the  state  treasury,  as 
taxes,  per  cent  of  the  gross  amount  of 
premiums  received  In  the  state  during  the 
preceding  year.  Seetltm  8  d  chapter  68  of 
the  Laws  of  1687  required  the  andltor,  on  the 
1st  day  July  of  each  year,  to  Issue  and 
ddlver  to  the  treasurer  of  each  dty,  town, 
w  village  having  an  ocganfand  fire  depart- 
ment, and  oMnplying  vltta  the  coaditiona 
of  said  chapter  SS,  a  varnmt  upon  the  state 
treasurer  for  ^ amount  equal  to  2.pec  cent 
of  the  premlnuia  reodved  upon  ptdldes  is- 
Bued  on  property  In  sndi  CII7,  town,  or  vil- 
lage. It  will  thus  be  seen  that  In  no  case 
can  there  be  any  nnentalnty  as  to  the 
amoont  for  which  the  mrrant  should  be 
drawn.  If  the  legislature  were  to  pass  an 
apinvvrlatlon  act  tor  each  Individual  case, 
it  would  be  obliged  to  obtain  the  amount 
from  the  auditor,  and  It  could  be  neither 
more  nor  less  than  the  exact  amonnt  as 
ahown  by  the  books  ot  the  auditor's  i^ca 
The  nid  chapter  OS  constituting,  as  we  held 
It  did  tn  the  Cutting  Case,  a  valid  ^n>roprlR- 
tlon  law,  the  law  of  1806  does  not  affect 
it  as  SDch,  for  the  anwoprlatlcni  which  It 
makes  la  "exact  In  amount"  There  Is  notb- 
ittg  In  such  latter  law  which  modifies  our 
views  of  the  dn^  of  the  audltM  In  the  prmn- 
taeff  as  expressed  In  Outtli«  V.  TftTlor.  WhiiA 
web  Is  our  coDclnaion  as  to  the  law  of  this 
cas^  we  think  the  auditor  acted  prudoitly 
la  dedlnbig  to  draw  these  wananta  until  the 


question  aa  to  bla  legal  right  and  dn^  so 
to  do  was  Judicially  determined.  Let  the 
wilt  issue  aa  prayed. 


STATE  ex  rel.  HOLMES,  State's  Attorney,  v. 

riNNBRUD. 

(Supreme  Court  of  South  Dakota.   July  24, 
1895.) 

Reobhts  or  Edi'cation— Vaoamot  in  Offiob— 

How  FiLLBD. 

1.  There  being  no  provision,  for  filling  va- 
candes.  Id  article  14  of  the  conatitnUon,  creat- 
ing a  board  of  regents  of  education,  nor  In  the 
act  of  the  le^lature  enacted  to  carry  into  ef- 
fect that  article,  a  vacancy  in  luch  board  can 
only  be  filled  by  the  governor,  puraaant  to  the 
provisions  of  section  8,  art  4,  of  the  constitution. 

2.  By  that  sectiOD,  which  reads  aa  follows: 
"When  any  office  shall,  from  any  cause,  be- 
come vacant  and  no  mode  is  provided  by  the  con- 
stitution or  law  for  filling  such  vRcancy,  the 
governor  shall  have  the  power  to  fill  sudo  va- 
cancy It  appointment,"  the  power  of  the  gov- 
ernor under  such  conditioDS  to  fill  a  vacancy,  la 
for  the  unexpired  term  of  the  member  whose 
place  the  appoiotmeiit  is  made  to  fill. 

3.  When  a  vacancy  la  filled  by  appointmmt 
by  the  governor  under  the  provisions  of  that 
section,  no  confirmation  of  the  appointment  by 
the  senate  is  required. 

4.  The  sections  of  the  constltntion  should  be 
construed  together,  and  such  a  constmetioD  gir- 
en  to  them  as  will  give  effect  to  each  section, 
and  aa  far  aa  poe^ble  harmonize  their  provi- 
aiona.  • 

6.  So  construed,  the  clause  of  section  3,  art. 
14.  which  proTides  that  the  state  edncationat 
institutions  "shall  be  onder  the  control  of  nine 
members  appointed  bv  the  governor  and  con- 
firmed by  uie  senate, '  sfaoQld  be  construed  to 
resd.  "except  in  cases  of  vacandes  filled  by  ap- 
pointment by  the  governor." 
(Syllaboa  by  the  Court) 

Original  action  In  quo  warranto  by  the 
state  of  South  Dakota  on  the  relation  of  John 
A.  Holmes,  state's  attorney  for  Hughes  coun- 
ty, against  Hans  M.  Flnnerud,  to  try  defend- 
ant's title  to  the  office  of  regent  bf  education. 
Dismissed. 

0.  E.  De  Land  and  John  A.  Holmes,  for 
plaintiff.  W.  S.  Glass,  for  defendant 

CORSON.  P.  J.  This  is  an  action  Instituted 
In  this  court  by  the  state's  attorney  of 
Hughes  county,  on  his  own  informatltm,  un- 
der the  provlBions  of  section  5848,  Oomp. 
lAWB,  to  dettfmlne  the  title  of  the  d^endant 
to  the  ofRce  of  regent  of  education.  The  case 
is  submitted  on  the  pleadings,  in  which  the 
facts  are  fully  stated,  and  the  original  jnrla- 
dlction  of  this  court  under  the  poww  con- 
ferred upon  It  to  issue  writs  of  quo  wat^ 
ranto  by  the  constitution  Is  Invoked.  No 
question  Is  ndsed  as  to  the  exercise  of  the 
original  jurisdiction  of  this  court  In  tids 
case,  and  Its  power  to  exercise  such  original 
jurisdiction  in  this  class  of  cases  Is  fully  dis- 
cussed In  state  ex  rd.  DoUard  t.  Board  of 
Com'ts  of  Hughes  Co..  1  8.  IX  2BB;  40  N. 
W.  1127;  Everett  v.  Boaid  of  Com'rs  of 
Hnghes  Ca,  1  8.  D.  865,  4T  N.  W.  288;  and 
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in  State  r.  Gardner,  3  S.  D.  553,  64  N.  W. 
-006.  The  facts,  which  are  set  out  at  len^ 
In  the  pleadings,  may  be  briefly  stated  as 
■follows:  Prior  to  March  31,  18&4,  Mr.  Alex- 
ander Mclntyre  was  duly  appointed  and 
condrmed  as  a  member  of  the  board  of  re- 
acts of  education,  for  the  term  ending 
aiiirch,  l>y8.  On  said  March  31,  18&4,  said 
Mclntyre  resigned,  and  therenpon  the  gov- 
eruor  appointed  the  defendant  FInnerud  to 
(ill  aaJd  vacancy  for  said  Mclntyre'a  unex- 
pired term.  FInnerud  qualified,  and  entered 
upon  the  discharge  of  the  duties  of  his  of- 
-fice,  and  now  claims  the  right  to  said  office 
for  Mclntyre's  unexpired  term.  Flnnerud's 
name  was  never  sent  to  the  senate,  nor  his 
appointment  confirmed  by  that  body.  On  the 
27th  day  of  February,  1895,  and  while  said 
FInnerud  was  stlU  acting  as  a  member  of 
said  board  of  regents,  the  governor  nomi- 
nated, and  the  senate  confirmed,  O.  J.  Coller 
jLB  a  member  of  said  board,  to  fill  out  the 
unexpired  term  of  said  Mclntyre.  resigned, 
and  the  governor  issued  to  him  a  commlBsion, 
and  he  qualified,  and  at  the  April  term  of 
said  board  he  was,  against  the  objection  of 
FInnerud,  who  was  present  and  for  a  time 
■acted  as  a  member  of  said  board,  permitted 
by  the  board  to  sit  and  discbarge  the  duties 
of  a  member  of  the  sam&  This  Is  only  im- 
portant as  showing  that  FInnerud  has  nernr 
voluntarily  ceased  to  be  a  member  of  the 
■board.  Said  Coller  now  claims  the'rlght  to 
said  ofilce,  and  the  right  to  discharge  the 
duties  of  the  same,  by  virtue  of  his  said  ai^- 
polntment  by  the  governor  and  confirmation 
-by  the  senate. 

Two  questions  are  tber^ore  presented  for 
our  declsl<»i:  First.  For  what  term  was 
Khmerud  legally  appointed  by  the  governor, 
lu  March,  18947  Second.  IMd  the  governor 
liave  the  power  to  appoint,  and  the  senate 
to  'confirm,  Coller,  In  February,  18»5,  while 
said  FInnerud  continued  to  act  as  a  member 
of  said  board? 

The  office  of  regent  of  education  is  a  con- 
stitutional office  and  Is  created  by  article  14 
of  the  state  constitution.  The  article  is  en- 
titled "State  Institutions,"  and  the  flret  two 
sections  relate  to  charitable  and  penal  In- 
stitutions. The  third  section  Is  as  follows: 
■'The  state  university,  the  agricultural  col- 
lege, the  normal  schools  and  all  other  edu- 
cational institutions  that  may  be  sustained 
eitha:  wholly  or  In  part  by  the  state  shall 
be  under  the  control  of  a  board  of  nine  mem- 
bers, appointed  by  the  governor  and  con- 
firmed by  tlie  senate,  to  be  designated  the 
regents  of  education.  They  shall  hold  tb^ 
office  for  six  years,  three  retiring  every  sec- 
ond year.  The  regents  In  connection  with 
the  faculty  of  each  institution  shall  fix  the 
course  of  study  In  the  same.  The  compensa^ 
tion  of  the  r^euts  shall  be  fixed  by  the  leg- 
islature." Sectttm  4  prescribes  the  duties  of 
such  board  of  regents,  and  section  5,  b^ng 
the  last  section  of  the  article,  prescribes  that 
•certain  specified  sciences  shall  be  taught  In 


at  least  one  of  the  state  Institntlons.  No 
provision  is  made  in  the  article  for  filling 
vacancies  in  the  board  of  regent&  The  leg- 
islature, at  its  first  session  In  1890,  enacted  a 
law  carrying  into  effect  these  provlslona  of 
the  constitution,  being  chapter  0,  Laws  1890. 
The  first  three  sections  of  the  act  are  the 
only  ones  necessary  to  notice,  and  these  read 
as  follows:  "Section  1.  As  soon  as  prac- 
ticable after  the  passage  of  this  act,  and  be- 
fore the  first  day  of  March,  1890.  the  gov- 
ernor, by  and  with  the  consent  of  the  8«iate. 
shall  app<^nt  nine,  parsons,  residents  of  dif- 
ferent portions  of  the  state,  at  least  six  of 
whom  shall  not  reside  In  countlea  In  which 
any  of  the  state  educational  institutions  are 
located,  who  shall  constitute  a  board  of  re- 
gents, to  be  designated  as  regents  of  educa- 
tion. Sec.  2.  Said  board  when  duly  or- 
ganized shall  have  control  of  the  various  pub- 
lic institutions  of  learning  maintained  In  whole 
or  in  part  by  the  stato  as  state  institutions. 
Sec.  3.  Three  of  the  persons  so  appointed 
slial]  hoM  their  offices  fbr  two  years,  three 
for  four  years,  and  three  for  years,  as 
Indicated  by  the  governor  on  making  the 
nominations;  and  all  appointments  tbereaft- 
er,  except  to  fill  vacan<des,  shall  be  made  for 
six  years."  No  provision  is  made  In  the  act 
for  filling  vacancies,  and  the  only  other  ref- 
erence to  vacancies  is  In  section  15,  whid) 
provides  that  a  failure  of  any  member  to 
attend  two  BnccesaiTe  public  meetings  of  the 
board  in  any  calendar  year  may  be  treated 
as  a  resignation  of  the  member  by  the  gov- 
ernor. There  being  neither  in  the  article  of 
the  constitatlMi  creating  the  Iraard,  nor  In 
the  law  enacted  to  carry  that  article  Into  ^- 
fect,  any  provision  for  filling  vacancies  in  the 
office  of  regent,  section  8  of  article  4  of  the 
constitution,  entitled  "executive  department" 
applies  to  racaacles  In  mdi  baud.  That 
section  reads  as  toUowa:  *'Wliai  wluj  office 
shall,  from  any  cause;  become  vacairt  and 
no  mode  is  provided  by  the  constitution  or 
law  for  filling  such  vacancy,  the  govMnor 
shall  have  the  power  to  fill  snch  vacancy  by 
appointment"  The  only  other  sectltm  In  the 
constitution  relating  to  the  subject  of  filling 
vacancies  is  section  87,  art  5,  which  applies 
only  to  Judicial  officers.  This  section  was 
fully  considered  In  State  v.  Oardner,  supra, 
and  in  Re  Supreme  Court  Vacancy  (S.  D.)  57 
N.  W.  496;  DrIseoU  T.  Jones,  1  S.  D.  S,  44  N. 
W.  723.  As  it  has  no  application  to  the  class 
of  offices  we  are  now  considering.  It  need 
not  be  further  referred  to.  The  learned  coun- 
sel for  the  stete  contmd  that  as  Coller  was 
appelated  and  confirmed  by  the  senate  lu 
February,  1895,  he  became  legally  entitled  to 
the  office  at  that  time,  to  serve  and  fill  out 
Mclntyre's  unexpired  ^  term.  They  further 
contend  that  FInnerud  could  tmly  legally  hold 
and  exercise  the  duties  of  the  office  until  said 
Ooller  was  "app<dnted  and  his  app(4ntment 
confirmed  by  the  senate,  and  until  said  Coller 
qualified  and  entered  upon  the  duties  of  said 
office,  and  uo  longer;"  that  when  Ooller  was 
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appointed  and  conflrmed.  Fhmernd'i  rigbt  to 
Che  office  terminated. 

The  learned  counsel  for  the  defendant  con- 
tends that  by  the  terms  of  Kction  8.  art  4, 
the  appolutment  of  said  Finnenid  tbe  goT- 
emor,  to  fill  the  Tacancy  caused  by  tbe  restg- 
iiatton  of  said  SXcIntyre,  was  for  tbe  full  un- 
plred  period  of  said  Mclntyre's  term,  namely, 
4.mtH  March.  1888;  and  that  when  the  govern- 
or made  the  appointment  of  Finnemd  to  fill 
Che' Tacancy  his  power  of  appointment  was 
«shausted  for  Mclntyre's  Qoexplred  term,  un- 
less Finnemd  should  resign,  or  tbe  office 
otherwise  become  actually  vacant  The  ar- 
gument on  the  part  of  the  state  is  that  not- 
withstanding section  8  contains  no  limita- 
tion as  to  tbe  time  for  which  tbe  vacancy 
«baU  be  flUed  by  arooliitmCTt  by  the  gov- 
ernor, the  section  must  be  so  construed  as 
to  Umlt  the  time  unUl  tbe  next  sesskm  of  tbe 
legislature,  tor  the  reason  that  section  8, 
art  14,  proTldes  that  tbe  edncaUonal  Institu- 
tions "shall  be  under  the  control  of  a  board 
■of  r^oita  ci  nine  monbera,  ai^tolnted  by 
the  governor  and  conflrmed  by  the  Benate.** 
'i'bey  furtber  contend  that,  to  ^ve  effect 
to  this  provision  of  tbe  constitotton,  the  tenn 
•of  tbe  aiq;»ointment  made  by  the  governor 
to  fill  the  vacancy  must  necessarily  be  limited 
to  such  time  as  an  aKKtiniment  can  be  made 
by  the  governor  and  conflrmed  by  the  senate, 
and  that  vhea  such  appointment  Is  made 
and  confirmed  by  tbe  amato  tbe  vacancy  Is 
then  legally  flUed,  and  the  governors  ap- 
pointee's light  to  tbe  office  ceases.  This 
<onclnalon  th^  Insist  is  consistent  with  tbe 
Intent  of  the  ftamers  of  the  constitution  and 
■is  supported  by  tbe  anttaOTities.  In  support 
of  tUs  position  th^  ^te  a  number  of  authori- 
ties. Bat  an  examination  of  the  authorities 
cited  discloses  the  fact  that  the  decisions  in 
nearly  every  case  were  based  upon  constitu- 
tional or  statutory  provisions  ^tirely  dlffei^ 
^t  from  those  contained  in  section  8,  art  4^ 
of  our  state  Muutltntlon.  Tbe  cases  of  Feo- 
ple  V.  Fiteb,  1  Cal.  SIQ,  People  v.  Mlzner.  7 
Cal  619,  and  Wetherbee  v.  Gaaneau,  20  Cal. 
504,  are  cited  (decided  by  tlie  supreme  court 
■of  GaUfomla).  But  npon  an  examination  of 
the  section  upon  tbe  subject  of  fllllng  vacan- 
cies in  the  constitution  of  that  state,  we 
find  tbe  following  condudlng  clause  in  the 
same:  "The  governor  shall  have  power  to 
fill  Bucta  vacancy  by  granting  a  commission, 
which  shall  expire  at  tbe  end  of  tbe  next 
sesdof  <rf  the  legislature  or  at  the  neit  elec- 
tion of  the  people." 

It  will  thus  be  seen  that  these  decisions  do 
not  aid  us  in  the  solution  of  the  question  pre- 
suited  In  this  mse.  They  also  refer  us  to 
State  v.  Kuhl,  17  Atl.  102,  a  case  recently 
decided  In  New  Jersey.  But  turning  to  the 
provisions  of  the  constitution  of  New  Jers^ 
rdattng  to  fllling  vacandea,  given  lu  tlie 
heiid  note  of  that  case,  we  find  it  concludes 
as  ff^ws:  "Tbe  govenior  ^11  fill  sucb 
vacancy  and  the  commission  shall  expire  at 
<he  end  of  the  next  session  of  the  legislature, 


mdess  a  successor  shall  be  soonw  jvpt^ed." 
The  decision  In  the  ease  cited  was  one  con- 
struing sn  appointment  made  under  this  pro- 
vision of  the  constitution  of  that  state.  They 
also  cite  People  v.  Ob  bom,  4  Pac.  1074,  a  case 
decided  by  the  snpreme  court  of  Colorado. 
That  state  has  a  constitutional  provision  for 
fllling  vacancies  In  office  similar  to  tbone  of 
California  and  New  Jersey.  But  the  legisla- 
ture of  that  state  by  law  created  a  board  of 
control  for  the  industrial  school,  and  pro- 
vided as  to  vacancies  as  follows:  *Tho  gov- 
ernor shall  flll  tbe  same  by  appointment  and 
the  appointee  shall  hold  only  for  the  unex- 
pired term  of  the  person  whose  place  he  Is 
appointed  to  fill."  Tbe  only  question  decided 
in  that  case  was  that  such  appointee  to  flll 
a  vacancy  only  held  for  the  unexpired  term, 
and  did  not  hold  over,  under  tbe  general  pro- 
vision that  (^cers  hold  until  their  succes- 
aors  are  appointed,  or  dected  and  quallfled. 
The  cases  of  Stete  v.  Rareshlde^  32  La.  Ann. 
^4,  and  Kroh  v.  Smoot,  62  Md.  172,  are  not 
accessible  to  us,  but  we  conclude^  from  the 
section  quoted  from  Mechem  on  Public  Of- 
ficers tb^  az«  cited  to  support,  that  they 
have  no  application  to  tbe  question  now  be- 
fore nsL  That  section  Is  as  follows;  **It  is 
nsually  provided  by  the  constitution  or  stat- 
utes that  an  officer  thus  appointed  by  ttie 
executive  okuie  shall  bold  tbe  ofllce  until  the 
dose  of  the  next  regular  session  of  tlie  legis- 
lature, unless  a  successor  shall  have  been 
sooner  appointed.  His  title,  therefore,  ex- 
pires with  the  next  session,  even  though  no 
sneeessor  has  bem  anwinted.  Appolntmente 
thus  made  are  often  required  to  be  submit- 
ted to  tbe  senate  for  lU  approvaL  In  this 
case,  If  the  senate  rejects  the  nomination,  tbe 
ofilcw's  title,  it  Is  said,  at  once  ceases:  but 
even  though  approved,  the  oflleer,  unless  re- 
nominated and  conflrmed  daring  the  session, 
holds  only  ontll  the  end  of  the  session,  or 
the  earlier  appointment  ct  bis  successor,  the 
approval  of  the  ai^lntment  during  vacation 
not  being  equivalent  to  an  appointment  for 
the  remainder  of  the  unexpired  term.'*  Me- 
chem, Pub.  Off.  1 189.  It  will  thns  be  seen 
that  the  learned  author  Is  speaking  of  a 
class  of  cases  arising  under  entirely  differ- 
ent constitutional  or  statntoiy  provisions 
from  the  one  we  are  considering.  Tbe 
law  governing  the  appolntmente  made  by  tbe 
president  of  tbe  United  Stetes  is  similar  to 
tbe  constitutional  provisions  In  tbe  states 
above  referred  to.  The  limitation  upon  the 
power  of  the  governor  to  flU  vacancies  for  a 
longer  period  than  to  the  end  of  the  next  ses- 
sion of  tbe  legislature,  ftrand  In  the  consti- 
tutions of  the  oW&e  stetee,  seans  to  have 
been  intentionally  omitted,  in  the  provision 
relating  to  fllling  vacancies  In  our  constitu- 
tion; and  we  think  we  may  reasonably  pre- 
sume that  such  limitation  was  omitted  In 
view  of  the  fact  that  that  limitation  baa 
given  rise  to  much  litigatltHi,  caused  by  the 
follure  of  governors  to  appoint  at  the  proper 
time,  or  the  senate  to  confirm  such  appolnt- 
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ment,  and  In  order  to  prevent  such  litigation. 
The  framere  of  our  constitution  evidently 
deemed  it  wiser  to  leave  the  matter  of  provid- 
ing for  filling  vacancies,  except  in  case  of  ju- 
dicial officers,  to  the  sound  discretion  of  the 
legislature.  This  state  hi  not  the  only  one 
that  has  adopted  the  constitutional  provision 
giving  to  the  governor  power  to  fill  vacancies 
not  otherwise  provided  for,  without  limiting 
the  duration  of  the  term  of  such  appointee. 
The  state  of  North  Dakota  has  adopted  the 
same  provision,  and,  as  expressing  the  view 
of  the  legislature  ot  that  state  as  to  the  con- 
struction to  be  placed  upon  this  provision, 
n-e  notice  that  the  law  providing  for  organiz- 
ing the  state  boards  of  trustees  and  the  ap- 
pointment of  the  same  contains  the  following 
provision:  "except  to  fill  vacancies,  whicb 
appointments  shall  be  made  by  the  govM-nor 
and  shall  extend  to  the  end  <tf  the  next  aea- 
sion  of  the  l^islatlve  asaembly."  State 
Boucher  (N.  D.)  56  N.  W.  142. 

Undoubtedly,  as  contended  by  counsel  for 
the  state,  the  several  provisiona  of  the  con- 
stitution should  be  cons  trued  together.  So 
construed,  we  are  of  the  opinion  that  sec- 
tion 3,  art  14,  should  be  read  as  requiring 
all  regents  appointed  for  a  full  term  to  be 
confirmed  by  the  senate,  but  not  those  ap- 
pointed by  the  governor  to  fill  vacancies; 
and  that  the  clause  requiring  the  state  edu- 
cational institutions  to  be  under  the  control 
of  nine  r^nts,  appointed  by  the  governor 
and  confirmed  by  the  senate,  should  be  read, 
"with  the  exception  of  vacancies  filled  by 
the  appointment  of  the  governor,"  In  other 
words,  section  3,  art  14,  should  be  read 
with  section  8,  art  4,  added  thereto  as  an 
exception.  It  would  not  be  reasonable  to 
give  section  3  a  literal  c<Hi8tructlon,  as  the 
board  cannot  at  all  times  be  composed  of 
regents  affirmed  by  the  senate.  There  will 
be  more  or  less  vacancies  filled  by  the  gov- 
ernor during  the  recess  of  the  legislature. 
To  construe  section  8,  art  4,  and  section  S, 
art  14,  as  contended  for  by  counsel  for  the 
state,  requires  this  court  to  Interpolate  into 
the  sections  provisions  not  contained  In  ei- 
ther. We  would  be  required  to  add  to  sec- 
tion 8  the  clause  found  in  the  constitutions 
of  the  states  we  have  referred  to;  and  we 
would  be  required  to  add  new  provteloiu  to 
section  3,  very  materially  changing  tbe  sec- 
tion. Tbe  cbangee  required  in  those  sec- 
tions to  make  them  confonn  to  the  views  of 
counsel  may  be  very  propw  ones  for  the  leg- 
islature to  make,  but  this  court  has  no  au- 
thori^  to  make  them. 

It  Is  true  that  this  court  has  held  that 
"where  the  intention  can  be  collected  from 
the  statute  words  may  be  modified,  altered, 
or  supplied,  so  as  to  obviate  any  repugnan- 
cy or  Inconsistency  with  such  luteot." 
Lawrence  Co.  v.  Meade  Co.,  62  N.  W.  957; 
Jones  V.  Trust  Co.,  63  N.  W.  533.  But  this 
power  would  hardly  authorize  this  court  to 
supply  important  clauses  not  found  in  tbe 
act,  when  thera  la  nothing  in  the  provisions 


of  the  act  indicating  that  the  Intention  of 
the  lawmaking  power  was  other  than  that 
the  language  used  indicated.  We  find  noth- 
ing in  the  provisions  of  the  conatltation  to 
Indicate  an  Intention  on  the  part  of  the 
framers  of  the  constitution  to  limit  the  ap- 
pointment of  the  governor  to  fill  vacancies 
until  the  next  seasion  of  the  legislature,  or 
that  the  appointees  to  fill  vacancies  shall  be 
confirmed  by  tbe  senate.  But,  on  the  con- 
trary, it  seems  to  us  the  framera  of  the  con- 
stitution have  cleariy  ecpreased  their  inten- 
tion that  tiiitil  otherwise  provided  by  the 
legislature,  the  appointment  by  the  gov- 
ernor should  be  for  the  unexpired  term,  and 
not  to  be  confirmed  by  the  senate.  Tbe 
thought  of  the  framera  of  the  constitution 
seems  to  have  been  to  provide  that  appoint- 
ments for  full  terms  should  be  confirmed  by 
the  soiate,  and  that  appointees  to  fill  vacan- 
cies, until  some  provision  should  be  made 
upon  that  subject  by  the  legislature,  should 
hold  their  offices  during  the  unexpired  term, 
without  confirmation.  It  will  be  olwerved 
that  by  section  8  the  governor  Is  authorized 
to  fill  vacancies  by  appointment  at  any 
time,  whether  the  I^lalature  Is  in  session 
or  not,  and  that  such  appointmmt  Is  not  re- 
quired to  be  submitted  to  the  senate  for  con- 
firmation at  any  time.  The  provisions  of 
section  8  were  evidently  adopted  to  prevent 
a  vacancy  in  oUce  when,  by  Inadvertence 
of  the  le^slature  or  otho-wise,  no  provision 
had  been  made  for  filling  the  same.  Where 
the  power  la  given  to  appoint  uid  the  pow- 
er has  been  once  exercised,  the  general  rule 
seems  to  be  that  the  power  Is  exhausted,  un- 
less the  appointee  Is  lawfully  removed,  or 
the  office  has  otherwise  again  become  va- 
cant Any  subseqtient  appointment,  accept 
when  otherwise  provided  by  the  constitution 
or  law,  to  fill  such  vacancy,  while  so  filled. 
Is  void.  Mechem,  Pub.  Off.  §  113;  Marbury 
V.  Madison,  1  Cranch,  137;  Thomas  v. 
Burrus,  23  Miss.  550;  Wethorbee  v.  Cazneau, 
20  Cal.  603;  People  v.  Held,  U  Colo.  138.  17 
Pac.  302;  State  v.  Chapman,  44  Conn.  595; 
Johnston  v.  Wilson,  2  N.  H.  202;  People  v. 
Woodruff,  32  N.  Y.  355;  State  v.  Phillips. 
79  Me.  506,  11  Atl.  274;  State  v.  Van  Bua- 
klrk,  40  N.  J.  Law,  463;  State  v.  Este,  7 
Ohio,  134;  State  v.  Barbour,  53  Conn,  76. 
22  AtL  686.  When  Mclntyre  resigned,  the 
office  became  vacant;  that  is,  there  was  no 
pei-Bon  lawfully  authorized  to  assume  and 
exerdae  the  duties  of  the  same.  Drlscoll  v. 
Jones,  supra;  State  v.  Gardner,  supra;  In 
re  Supreme  Court  Vacancy,  supra;  Mechem. 
Pub,  Off.  S  126. 

The  theory  of  the  plaintiff's  counael  la  that 
when  Goller  was  appointed  there  was  a 
vacancy  in  the  office.  But  how  or  why? 
The  governor  was  authorized  to  fill  the  va- 
cancy, and  he  had  filled  it  by  the  appoint- 
ment of  Flnnerud,  who  was  exercising  the 
duties  and  functions  of  the  office  In  place  of 
Mclntyre,  resigned,  when  the  appointment 
of  CoUer  was  made.   There  was  tberefors 
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no  TacEDCj  In  fact  What  provlston  of  the 
GuuttltDtlMi  or  law  made  a  constructlTe  va- 
cancy? NtHie  baa  been  called  to  our  attra- 
tlcn,  and  In  onr  researchea  we  bare  not  die- 
covered  any  each  provision.  When  Ooller 
waa  appointed  tbere  was  therefore  no  va^ 
cancy  to  OIL  By  the  appointment  of  Pin- 
nmid  the  otBce  was  filled  and  there  Is  no 
proTlston,  either  In  the  constitution  or  law, 
reqnlrlnf  sneh  amkolntment  to  be  confirm- 
ed, or  llmitlns  the  torm  of  the  appointee  to 
a  part  of  the  nnesEplred  term  of  Mcln^re, 
or  until  the  next  seealoo  of  the  legislature; 
Neither  Is  tbere  in  the  constitution  or  law 
any  piwltfra  pfovldlng  for  the  confirmation 
of  rermts  appointed  to  fill  vacancies  In  any 
case.  In  such  cases  Mr.  Mechem  says: 
"Where  the  authority  to  make  the  appoint- 
ment la  ahw^nte.  the  appointing  poww  Is 
subject  to  no  other  condition  or  qnaliflca- 
don  than  that  it  shall  be  eaardsed  at  the 
time^  in  the  manner,  and  to  the  extent  pre- 
scribed by  taw,  and  that  tbe  appointee  shall 
be  eligible.  Where,  however.  It  can  be  ex- 
ercised only  by  and  wltb  the  consent  and 
mproval  of  the  smate  or  othw  similar 
body.  Its  exwdae  has  no  effect  unless  such 
consent  or  approval  be  given."  Mechem, 
Pub.  Off.  I  124.  We  conclude,  therefore, 
that,  under  tbe  constitution  and  law  of  this 
state  aa  they  now  exist,  the  app<^tment  of 
Ftnnemd  was  legal,  and  was  for  the  full  un- 
expired  term  of  Mclntyre,  and  that  he  la 
now  entitled  to  the  offlce^  We  conclude,  al- 
so, that  the  iKMuInatton,  confirmation,  and 
appointment  of  O.  J.  Coller  was  tmauthor- 
laed  and  void.  No  other  conclusion  se«ns 
admissible  under  any  principle  of  law  or  de- 
cided case  called  to  onr  attmtlon.  The  re- 
straining order  Issued  in  this  case  la  dis- 
solved, and  the  action  Is  dismissed. 


ORAKMER  T.  KOHN  et  al. 

<8apreme  Co  art  of  South  Dakota.  July.  27, 

1S85.) 

BsBAoa  or  Cohtbact— Mbabubb  or  PAMAess— 
EuPLOTUENT  or  Balksiiai*. 

1.  In  an  action  for  a  breach  of  contract, 
the  contract  Itself  most  fomiah  the  measare  of 
damages;  and  tbe  amoant  recovered  cannot, 
except  In  the  cases  i^eciSed  in  section  4617, 
Comp.  Lawi,  exceed  the  amount  the  party 
could  have  gained  bv  a  full  performance  oi  the 
contract  on  both  aides. 

2.  Where  a  travellnf  talesman  la,  by  tbe 
temiB'  of  hia  contract,  to  be  paid  for  his  aerr- 
Icea  by  a  percentage  npon  the  amoant  of  his 
aalea,  and  he  ia  prevwited  by  the  wrongfol  act 
of  hia  employer  from  completiiv  hia  contract, 
tiie  ueaanra  of  damages  is  the  amooot  he  could 
have  made  on  his  sales  had  he  been  permitted 
to  complete  his  contract,  and  not  tbe  value  of 
his  monthly  servicea  aa  salesman  graeraUy. 

8.  Where,  on  the  trial  of  sncb  an  action, 
the  plaintifE  is  permitted,  over  proper  objections 
made,  to  testify  as  to  the  value  oi  his  monthly 
services  generally  as  a  traveling  salesman,  and 
sadi  evidence  la  submitted  to  the  Jury,  It  Is 
smr  for  which  the  judgment  will  be  reversed. 
(Syllabns  by  the  Ooart) 


Appeal  from  circuit  conrt,  Edntunda  coun- 
ty; Howard  T.  Puller.  Judge. 

Action  by  Isaac  Cranmer  against  Joseph 
Eohn  and  David  Kc^,  copartners  In  baai- 
neSB  under  the  name  of  Kohn  Bros.  Judg- 
ment for  plalntur,  and  defendants  aweal. 
B«r«rsed. 

C.  H.  Barron  and  Mellette  &  Case  (L.  B. 
Oatfey,  of  counsel),  for  appellants.  BrlggR 
&  Cramner  and  L.  W.  Grofoot,  for  respond- 
ent 

CORSON.  P.  J.  This  Is  an  action  to  re- 
cover damages  for  breach  of  contract.  Ver- 
dict and  Judgment  for  the  plaintiff,  and  thti 
defendant  appeals.  The  more  Important  pro- 
visions of  the  cimtract  are  as  follows:  "That 
this  contract  shall  be  operative  from  Jan.  let. 
1888,  to  December  31st,  1888,  both  Induslve; 
that  the  said  party  of  the  second  part  here- 
by enters  Into  the  employ  of  the  party  ot  the 
first  part  to  sell  clothing  at  wholesale  In  such 
territory  and  at  aucb  pricea  as  the  party  of 
the  first  part  ahall  direct,  in  consideration  of 
which  the  said  party  of  the  second  part  Is 
to  rec^ve  a  salary  of  twenty-two  hundred 
dollars  ($2,200.00),  payable  In  monthly  In- 
stallm^te,  and  shall  be  allowed  not  more 
than  sixteen  hundred  dollars  ($1,600.00)  for 
traveling  expenses  while  traveling  In  the 
service  of  the  first  party.  The  above  obliga- 
tlons  on  the  part  of  the  party  of  the  first  part 
are  based  npon  tbe  agreement  of  the  party 
of  the  second  part  to  devote  all  his  time  and 
attention  to  •  tbe  furtherance  of  the  Koho 
Brothers'  business,  and  that  his  sales  shall 
reach  a  sum  of  not  less  than  fifty  thousaiul 
dollars  ($50,000.00)  for  the  year  IS'^S.  In 
case  the  sales  of  the  seccnd  patty  for  tlie 
year  1888  shall  exceed  the  sum  of  fifty-five 
Ibousand  dollars  ($5S,000.00),  then  the  second 
party  shall  receive  a  commission  of  six  per 
cent  (6  per  cent.)  on  whatever  the  amount  of 
the  excess  may  be.  If  the  sales  of  the  saul 
party  of  the  second  part  shall  not  reach  the 
sum  of  fifty  thousand  dollars  ($r)0,000.00i. 
then  his  acconnt  shall  only  be  credited  with 
seven  and  three-flftbsper  cent  on  the  amount 
of  hia  sales."  The  plaintiff  alleges  In  his 
complaint  that  be  entered  upon  his  duties  as 
such  traveling  salesman,  and  continued  to  so 
perform  them  for  a  period  of  nine  montbs, 
when  he  was  wrongfully  prevented  from 
making  further  sales  by  the  defendant,  an<l 
that  he  was  damaged  in  the  simi  of  $1)88.21. 

Vpoa  the  firat  witness  on  the  part  of  Uk' 
plaintiff  being-called,  the  defendant  objectetl 
to  any  evidence  being  glvoi,  on  tbe  grouml 
that  the  complaint  did  not  state  facts  sufil- 
clent  to  dmstitute  a  cause  of  action.  Tbe 
objection  was  overruled,  and  tbe  defendant 
excepted.  The  admlsaion  of  the  evidence 
under  the  complaint  la  assigned  as  error. 
We  are  of  the  opinion  that  there  was  no  oror 
In  admitting  the  evidence  npon  tbe  ground 
stated  as  the  complaint  states  a  good  cause 
of  action  f  (sr  the  breach  of  tbe  contract.  The 
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oomplaiDt  wu  good  as  against  a  peoeral  de- 
murrer, and  henoe  good  aa  against  tbe  objec- 
tlcm  made  at  the  trlaL  Hadson  v.  Archer, 
(a  D.)  66  N.  W.  1009. 

It  win  be  noticed  that  by  the  terms  of  the 
contract  the  plaintiff  was  to  be  itald  $2,200  if 
bis  sales  reached  $50,000?  If  orer  that  sum, 
6  per  cent  upon  the  excess,  and,  if  under 
that  aom,  ?>/■  per  cent,  on  amuunt  of  nlea. 
It  appeara  from  the  evidence  that  the  sales 
made  did  not  exceed,  as  claimed  by  plafntlfl;, 
the  arnonnt  of  about  $36,000,  and,  as  claimed 
by  defendant,  about  $83,000;  and  it  was 
sbovn  by  the  nncontiadtcted  eridence  that 
the  three  remaining  months  of  October,  No- 
vember, and  December,  vera  the  poorest 
months  In  the  year  fOr  the  aale  (tf  the  class 
of  goods  the  plaintiff  was  selling.  It  would 
seem,  therefore,  that  the  only  clause  of  the 
eontract  that  conld  apply  to  the  case  was  the 
one  proridlng  for  commissions  at  the  rate 
of  7>/g  per  cent  on  the  sales  that  should  be 
made  during  the  three  months.  The  prin- 
cipal queatloii,  therefore,  Inrolred  in  this 
case,  and  the  only  one  we  shall  discuss.  Is  as 
to  the  measure  of  damages.  The  l>laiutlfl*s 
counsel  tried  the  case  upon  the  theory  that, 
for  the  three  months  It  is  dalmed  the  plain- 
tiff was  prevented  from  msklng  sales  under 
his  contract,  he  was  oitltied  to  recover  for 
the  monthly  value  ot  his  services  as  a  trav- 
eling man  geaerally.  The  questl<m  Is  fttirly 
raised  by  Uie  objections  to,  and  the  rulings 
on,  the  following  questions:  *'Are  you  fa- 
miliar irith  the  value  of  services  of  travdiuff 
salesmen  of  the  e^rience  you  liave  bad,  en- 
gaged in  handling  the  line  erf  goods  whi<di 
you  wrae  Belling  for  Kohn  Bro8.t  Ans.  I 
am.  What  waa  the  value  of  your  services 
during  the  months  ot  October.  November, 
and  December,  1888,  In  sdUng  as  traveling 
salesman  the  class  of  goods  that  was  fur- 
nished you,  and  that  you  were  selling  for 
Kohn  Bros.?  Ans.  The  lowest  estimate 
would  be  $300  per  month  and  expenses  for 
these  three  months.**  It  Is  contended  by  the 
learned  counsel  for  the  appeUant  that,  as  the 
action  was  npon  the  contract,  the  contract 
Itself  must  famish  the  measure  of  the  dam- 
ages; and  that  as  tiie  plaintiff,  under  the 
fiicts  of  this  case,  was  to  be  paid  only  by 
commissions  up<ni  bis  sales,  and  not  by  a 
monthly  salary,  he  could  not  recorer  for  the 
value  of  his  services  by  proof  of  their  month- 
ly value  generally.  We  are  of  the  opinion 
that  the  cmtentlon  of  the  appellant  is  the 
correct  one.  and  that  the  evidence  admitted 
to  prove  the  moTithly  value  of  plaintiff's  serv- 
ices generally  was  Inadmissible,  and  Its  ad- 
mlsHion  constitutes  error  fw  whldi  the  Judg- 
ment must  be  reversed. 

When  an  action  Is  brought  upon  the  con- 
tract for  Its  breach,  the  contract  Itself  must 
furnish  the  measure  of  damages.  Sedg.  Dam. 
p.  200.  And  such  seems  to  be  the  rule  estab- 
lished by  the  Code  of  this  state.  The  sections 
applicable  to  this  question  read  as  follows: 
"For  the  breach  of  an  obligation  arising  from 


contract  the  measure  of  damages,  excepC 
where  otherwise  expressly  provided  by  this 
Code,  Is  the  amount  which  will  compensate- 
the  puty  aggrieved  for  all  the  detrinoMit  ap- 
proxlnmtdy  caused  thoeby.  ot  vrtilch.  In  the 
ordinary  course  of  things,  would  be  lllcely  t» 
result  therefrom.  No  damages  can  be  recov- 
ered for  a  breach  of  contract,  which  are  not 
clearly  ascertainable  in  both  nature  and 
origin."  Comp.lAwa,f48aL  **Notwlth8taiia- 
Ing  the  provlsUms  of  this  cAiapter.  no  pnson 
can  recover  a  greater  amount  In  damages  for 
the  breach  of  an  oUIgatlon,  than  he  coultf 
have  gained  by  the  fall  paf ormance  thereto 
on  hoth  sides,  e»:ept  in  the  cases  speeUoA  In 
the  artlde  on  exemplary  damages  and  penaV 
damages,  and  In  sections  4690,  4006,  antV 
4607."  Comp.  Laws,  |  4017.  It  wUl  be  no- 
ticed that  1^  these  provlsloiis  the  primary 
pnrpoee  of  awarding  damages  Is  to  compen- 
sate the  party  Injured,  but  the  damages  are- 
limited,  vLcept  in  certain  spedfled  cases,  to 
the  compensation  the  injured  party  coulA 
hare  gained  by  a  full  performance  of  tbe> 
contract  by  both  parties.  Plaintiff  was  m 
titled,  thwffifore,  to  the  amount  of  his  ctNoi- 
missions,  at  the  rate  of  ?•/■  cent,  upon 
the  amount  ot  goods  he  could  have  sold  dur- 
ing tiie  remaining  three  months  of  the  year- 
He  might  be  nttttled  to  more  «■  less  tiiaik 
$300  per  month.  If  his  damages  woe  less,, 
he  could  not  recover  flut  amount;  If  blm 
damages  were  more  than  that  sum,  he  wouW 
be  enUtied  to  recover  mtne;  The  value  or 
bis  8«Tloes  generally  per  m«itti  fnmtaOied 
measure  of  damages  under  the  contract  The- 
contract  provided  for  no  monthly  compensa- 
tion, except  his  sales  dionld  amount  to  $50,- 
000;  and  in  that  case  his  moothly  salary- 
would  have  been  less  than  $200  per  month. 
But  reepcmdent  contends  that  there  is  prac- 
tically no  method  of  determining  the  amount 
of  his  sales  fOr  the  three  moaths;  that  evi- 
dence upon  that  question  would  be  merely- 
speculative  In  Its  character,  and  tend  to 
prove  uncertain  and  proqtectlve  profits,  antf 
would  consequentiy  be  hiadmlssible.  But  this 
would  not  be  any  more  speculative  or  calcu- 
lated to  prove  prospective  profits  than  watc 
the  evidence  that  plaintiff's  services  were  of 
the  value  of  $300  per  month.  Would  not  the 
value  of  his  services  depend  entirely  upon  the 
amount  of  goods  he  could  have  sold  during 
those  three  months  If  he  had  been  allowed  to 
continue  bis  sales  for  defendant?  Most  cer- 
tainly it  would.  We  see  no  great  difficulty 
in  proving  facts  that  would  enable  a  Jury  to 
determine  approximately  the  amount  of  goods 
the  plaintiff  would  have  sold  during  the  three 
months,  In  this  case.  He  had  been  a  travel- 
ing salesman  for  the  defendant  the  two  pre- 
ceding years,  and  his  sales  during  the  months 
of  October,  November,  and  December  of  those 
years  could  hare  been  shown,  and  the  condi- 
tion of  the  crops,  state  of  the  markets,  the 
number  of  his  regular  customers,  and  hi» 
average  sales  would  furnish  a  Jury  facts  from 
which  they  could  qiproxlmate^  deCerminv 
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the  amotuit  of  his  Mln  dnrlnff  ttw  tbne 
months  In  controversy. 

In  speaking  of  a  similar  class  of  cases,  the 
court.  In  Rogers  t.  Insurance  Ca,  1  Story, 
603,  Fed.  Cas.  No.  12,018,  says:  "Absolute 
certainty  In  cases  of  this  sort  Is  uDBttalnable. 
All  we  can  aim  at  to  an  approximation  there- 
to." And  Mr.  Sedgwick,  In  Us  work  on  the 
Measure  of  Damages,  says:  "But  justice  Is, 
after  all,  but  an  approximate  science,  and  Its 
ends  are  not  to  be  defeated  by  failure  of 
strict  mathematical  proof."  Sedg.  Dam.  p. 
593.  Evidence  of  tbe  character  we  have  sug- 
gested Is  much  less  speculative,  and  less  lia- 
ble to  mislead  a  jury  Into  giving  an  erroneous 
rerdict,  than  evidence  of  the  value  of  plain- 
tiff's services  pa-  month  goierally.  If  the 
plaintiff's  compensation  under  the  contract  In 
this  case  could  be  called  profits,  there  would 
be  no  objection  to  them  on  that  ground  alone. 
Profits  In  proper  cases  are  reoovorable  whMi 
tbey  are  capable  of  being  ascertained  and- 
made  the  basis  of  an  intelligent  verdict  Evi- 
dence of  profits  is  not  to  be  excluded  simply 
because  they  are  such.  Mr.  Sutherland,  In 
his  work  on  Damages,  says:  "There  are  nu- 
merous cases,  even  for  breach  of  contract,  in 
which  prints  have  been  properly  held  to  con- 
stitute not  only  an  element,  but  the  measure, 
of  damages.  When  It  is  advisedly  said  that 
profits  are  mic«taln  and  speculative,  and  can- 
not be  recovered,  whra  there  is  an  alleged 
loss  €t  them,  It  Is  not  meant  that  profits  are 
not  recorerable  merdy  because  they  are  such, 
nor  because  profits  are  necessarily  specula- 
tive^ contingent,  and  too  uncertain  to  be 
proved,  but  tbey  are  rejected  when  they  are 
so;  and  It  is  probable  that  the  inquiry  for 
them  has  been  goierally  proposed  when  It 
must  end  In  fruitless  uncertainty,  and  ttiere- 
f<we  it  is  more  a  general  troth  than  a  genersl 
principle  that  a  loss  of  profits  is  no  ground 
on  whicb  damages  <an  be  given."  The  deci- 
sions are  not  entirely  in  harmony  as  to  the 
measure  of  damages  in  this  class  of  cases, 
but  we  are  of  the  opinion  that  the  w^ht  of 
authority  Is  against  tbe  contention  of  re- 
spondent In  Mueller  v.  Spring  Co.  (Mich.) 
50  N.  W.  319.  which  was  a  case  quite  analo- 
gous to  tbe  one  at  bar,  the  supreme  court  of 
Michigan  says:  "Tbe  measure  of  the  plain- 
tiff's damages  was  the  prc^ts  which  Mueller 
might  have  realized  If  defendant  had  per- 
formed its  contract"— citing  Loud  v.  Camp- 
bell, 26  Mich.  239;  Leonard  v.  Beaudry,  68 
Mich.  312,  36  N.  W.  8S.  In  Machine  Co.  v. 
Bryson,  44  Iowa.  159,  the  majority  of  the 
court  In  ft  somewhat  analogous  case,  held 
that  the  plaintiff  could  prove  the  value  of  bis 
services  mimthly;  but  Judge  Beck  wrote  a 
very  able  dissenting  opinion,  in  which  Judge 
Day  concurred.  In  Brlgham  v.  Carlisle,  78 
Ala.  243,  In  a  somewhat  analogous  case,  the 
Biqnreme  court  of  Alabama  held  that  plaintiff 
could  not  reoover  any  damages,  as  the  profits 
were  too  remote  and  specuhttlve  to  constitute 
tbe  basis  of  a  recovery;  but  In  that  case  tbe 

plaintiff  had  perfumed  no  services  under  his 


contract  and  there  was  no  proof  of  any  facta 
apon  which  a  Jury  could  base  a  verdict  As 
bearing  upon  this  question,  see  Insurance  Co. 
V.  Nexseu,  84  Ind.  34T;  Lewis  v.  Insurance- 
Co.,  61  Mo.  534;  Stem  v.  Rosenheim  (Md.)  10 
Atl.  221.  In  none  of  these  cases  was  it 
claimed,  except  in  the  case  cited  from  lowa^ 
that  the  plaintiff  could  recover  damages  by 
proving  the  value  of  his  monthly  services, 
and  we  can  discover  no  principle  of  law  upon. 
which  such  evidence  would  be  admissible. 
If  plaintiff  can  recover  at  all.  It  must  be  sucli- 
damages  as  he  has  sustained  by  reason  of  his 
being  prevented  from  earning  his  commis- 
sions, and  that  can  only  be  determined  by 
ascertaining  what  those  commissions  would 
have  amounted  to.  The  plalntlfTs  loss,  which 
the  defendant  would  be  required  to  make 
good  to  him,  is  his  loss  of  commissions  on  hla 
sales  that  he  might  have  realized,  had  be 
been  permitted  to  complete  his  contract  There 
was  no  stipulation  In  the  contract  that  wotUd^ 
authorize  him  to  recover  compensation  for  the 
monthly  value  of  his  services,  and  therefore 
evidence  of  such  value  was  clearly  inadmissi- 
ble. As  the  evidence  ot  the  monthly  value  of 
his  services  was  admitted  and  submitted  to 
the  Jury  by  tbe  learned  circuit  court,  the  case 
Is  reTersed,  and  a  new  trial  crdered. 

FULLBR,  J.,  took  no  part  In  the  dedalon. 


MARTIN  V.  MINNBKAHTA  STATE  BANK. 
(Supreme  Court  of  South  Dakota.  July  27, 
189B.) 

Vacatiso   Dbfaclt  Judgmest  — Etfect  as  to 
Pabtial  Patmbkt— Rbcovket  or  Uhookdi- 
TioxAL  DBP08IT— Trial— FiNDmos. 

1.  On  tbe  1st  day  of  August  1800,  a  de- 
fault Judgment  was  obtained  and  entered 
against  the  defendant  and  another.  Twelve 
days  later  so  execution  previously  lisned  waa 
levied  by  the  sheriff  upon  money  In  defendant's 
possession,  which  was  seised  and  taken  Into  the 
actual  posBessloD  of  the  officer,  who  satisfied  the 
judement  and  Immediately  deposited  the  money 
to  liis  own  Individual  credit  in  defendant's 
l>ank.  taking  a  negotiable  certificate  therefor  in 
the  osual  form,  which  was  immediately  there- 
after, hy  IndorBcment  transferred  to  plaintiff 
and  placed  to  bis  credit  In  said  bank  subject  to 
check.  After  defendant  had  paid  a.dieck  drawn 
by  plaintiff  npcm  said  account  for  a  portion  of 
the  amount  so  deposited,  and  aftor  a  refusal  1^ 
the  bank  to  honw  a  check  for  the  balance  there- 
of, the  court  vacated  and  set  aside  the  judgment 
for  the  purpose  of  allowinfc  one  of  the  defend- 
ants to  answer.  Btld,  In  the  absence  of  a  stay 
of  execution  or  order  of  reetitution,  that  the 
defendant  bank  was  legally  divested  of  the- 
subject-matter  of  tbe  suit  and  not  entitled  un- 
der the  circumstances  to  withhold  the  money 
from  plaintiff,  nor  to  assert  that  the  same  was 
deposited  In  the  name  of  plaintiff,  but  for  and  on 
behalf  of  the  Judgment  creditor. 

2.  Where  a  case  is  tried  without  a  Jury,  and 
evidence  that  la  immaterial  and  incompetent  un- 
der the  pleading  has  been  admitted  by  the  court 
over  a  valid  objection,  such  evidence  requires  no 
specific  finding  of  fact  and  it  Is  not  p«dudicial 
MTor  to  entirely  disregard  tbe  same. 

3.  A  court  who  tries  Issues  of  fact  and 
nukes  its  findings  and  conclusions  of  law, 
whldi  are  concurrently  filed  with  the  Judgment 
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based  thoeon,  has  power  to  seuonably  moke 
additional  tlUMigh  entirely  cmiiateDt  nndinga, 
conforming  more  ipecificuly  to  the  decision  as 
orally  announced  at  the  condosion  of  the  trial, 
and  to  file  the  same  aa  of  the  date  the  original 
tindings  were  filed  and  entered. 

4.  When  a  bank  receives  a  deposit  and  na- 
conditionally  places  the  same  to  ,the  general 
credit  of  the  depositor,  it  becomes  liable  upon  an 
implied  contract  to  pay  his  checks  drawn  there- 
on when  presentea.  and  It  is  against  the  gen- 
eral policy  of  the  law  to  permit  such  bank,  in 
an  action  by  the  depositor  to  recover  money  thas 
voluntarily  placed  to  his  credit,  to  claim  to  be 
the  owner  thereof. 
(Syllabiu  by  tlie  Court) 

Appeal  from  circuit  court,  TaXl  River  coun- 
ty; William  Gardner,  Judge. 

Action  by  Eben  W.  Martin  against  th«  Mln- 
nekatata  State  Bank,  a  corporation.  Plalntlft 
had  Judgment,  and  defendant  appeals.  Af- 
firmed. 

James  W.  Fowler  and  W.  O.  Temple^  for 
appellant  Martin  &  Maaon  and  Gbambers 
Kellar,  for  nq^ondoit 

FDLLBR,  J.  This  action,  which  was  to  r»- 
cover  certain  funds  deposited  with  the  de- 
fendant hank,  by  and  to  the  credit  of  plain- 
tiff, oa  the  14th  day  of  August,  1890,  was  by 
stipulation  tried  to  the  court,  without  a  jury, 
and  resulted  in  a  judgment  In  faror  of  plain- 
tiff and  against  the  defendant,  for  fl,647.Q7. 
Including  Interest,  costs,  and  disbursements; 
«nd  the  defradant  appeals.  The  complaint 
alle^^es,  and  the  answer  admits,  ttat  cn  the 
14th  day  of  August,  1890,  plaintiff  d^oMted 
with  tbe  defendant  bank  to  bis  own  account 
$l,^.e^,  and  up(m  tbe  same  day  drew  a 
check  against  said  account  for  $23.70,  which 
was  promptly  paid  when  pres^ted,  and  that 
a  check,  drawn  upon  said  account  by  the 
plaintiff  vpon  the  foHowlng  day  for  the  full 
amonnt  remalnins  In  tbo  said  bank  to  his 
oedlt,  was  presented,  and  payment  there<^ 
was  refused.  It  appears  txom  d^mdanfs 
answer,  and  from  the  evidence  hi  the  case, 
tbat  on  the  lat  day  of  August,  1890,  a  de- 
fault Judgment  was  obtained  against  tbe  de- 
fendant, and  anothw  tar  $1,410.65  in  a  cause 
wtltled  "Archibald  Eamia,  t.  Tolerton  & 
Stetson  Co.,  a  coip(watl<m,  and  tbe  MInnfr- 
kahta  Bank,  a  conxmtlm";  Ihat,  on  the  12th 
day  of  said  month,  by  vlrtne  of  an  execution 
Issued  np4»i  said  judgment,  the  sheriff  lerled 
npmi  f  1.410.66  c€  the  money  fonnd  in  defend- 
ant's possession  at  its  {dace  ct  business,  and. 
after  the  selsure  thereof,  deposited  the  same 
to  his  IndlTldnal  cndlt  with  the  defendairt 
bank,  and  as  erldence  of  the  transBcttm 
took  a  certificate  of  deposit.  In  the  usual 
f<Hrm,  payaUe  to  his  ordo:  upm  the  return 
thereof  prc^rly  indorsed.  The  execution 
was  thereupcm  returned  folly  satisfied,  the 
judgmoit  discharged  <tf  reoHd.  and  the  certl- 
flcato  of  deposit  was  Indorsed  and  turned  over 
to  the  plabitlff  lierein,  who  was  one  of  the  at- 
twneys  for  the  Judgment  creditor,  and  who 
surrendered  the  same,  and  apparently  depos- 
ited with  defendant,  subject  to  check,  the 


amount  thereof,  on  the  14l3i  day  of  August, 
1800.  On  the  26th  day  of  On  same  month, 
the  court  made  an  order  nesting  and  set- 
ting aside  said  Judgmmt  previously  dischar- 
ged and  satisfied  of  record,  and  tbe  defend- 
ant Tolerton  St  Stetson  C<nnpany  was  allow- 
ed 80  daya  wlttdn  which  to  answer  in  said  ac- 
tion. 

Tbe  only  issue  of  fact  presented  by  tbe 
pleadings  In  the  case  is  whether  the  deposits 
of  the  money  seized  on  execution  by  the  sher- 
iff, and  evidenced  by  a  certificate  of  depmlt 
Issued  to  him,  and  which  was  indorsed  to 
plaintiff,  and  by  the  defendant  l»nk  placed 
to  the  ptalntlfTs  credit,  at  his  request,  upon 
tlw  surrender  tbema,  ven  unconditional  and 
in  the  OTdlnary  eonrse  of  tnudnees,  or  made 
subject  to  an  agreonent  and  imd«*staDdlttK 
tbat  the  mone^  was  In  effect  to  remain  tlie 
property  of  and  hi  the  possession  of  defendant 
until  after  tbe  motion  to  vacate  the  judgment 
was  disposed  of  by  the  court,  and  was  to  be 
subject  to  plsintlfTs  check  «ily  In  tbe  event 
said  modon  was  denied.  The  certificate  of 
deposit  Issued  to  Seth  Glfford,  sheriff,  at  the 
time  he  deposited  tbe  money  seised  od  exe- 
cution In  tbe  defendant's  bank,  eottalned  no 
conditional  stipulation  other  than  a  statemeat 
that  the  amount  specified  therein  was  pay- 
able In  current  funds  to  ttie  order  of  Seth 
Glfford.  upon  the  return  ttf  said  ceortiflcate 
properly  Indorsed,  and  the  entry  made  tai  the 
bank  book  delivered  to  plahitlff  at  tbe  time 
be  surrendered  the  oaetiOeatB  propscly  In- 
dorsed is  unconditional,  and  Indlcatea  a  de- 
posit subject  to  chedc  aoeordhig  to  the  cna- 
torn  and  usage  of  banks.  Tbe  court,  amvi- 
rently  upon  Ito  own  motion,  and  without  no- 
tice to  defendant's  counsel,  after  finding  fbe 
substantial  issues  In  favor  of  plaintiff,  and 
against  the  defendant,  uid  after  the  finding 
and  entry  of  audi  findings,  together  with  Ite 
ccMudnstmis  of  law  and  tbe  Judgment  r«ider* 
ed  thereon,  made  certain  additional,  though 
consistent,  findings  of  fact,  conforming  nKwe 
q^edflcally  to  the  dwislon  aa  orally  an- 
nounced at  the  conclusion  of  the  trial;  and 
these  later  findings  were  filed  nunc  pro  tunc 
as  of  November  7, 1882,  beating  the  date  upon 
whldi  the  arlgtiaH  findings  of  fact  irare  filed 
and  entered.  It  la  maintained  by  comiael  for 
app^ant  that  a  court  Is  without  power  to 
make  addltltmal  findings  after  the  original 
findings  of  fact  and  conclusions  of  law  have 
been  filed  and  Jidigment  entered  thweon.  As 
It  does  not  clearly  appear  tbat  the  original 
findings  were  fhtally  Insufficient,  nw  that  ap- 
pellant was  prejudiced  by  the  additional  find- 
ings, tbe  Ir regularity  complained  of  aboold. 
In  our  opinion,  be  disregarded.  Ajipellant  shto- 
posed  no  findings  of  fiut,  and.  so  fiir  as  dis- 
closed by  the  reend,  no  ute^tloo  was  taken 
to  tbe  origtoat  findings  of  the  court;  and,  *as 
fbe  findings  are  In  Savor  ci  tbe  plalndff  and 
against  the  defmdant,  and  ^^ear  to  be  sus- 
tained by  the  evldwce,  we  would  be  rriuct* 
ant  to  reverse  the  Judgment  upon  tills  aasign- 
ment  of  error.  Hutchlnga  r,  Castl^  48  CsL 
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152.  Under  our  statute,  the  court  may,  In 
furtherance  of  justice,  wlien  the  Bubetantlal 
rights  of  the  adverse  party  are  not  affected 
by  the  exercise  of  Its  iliscretioa.  seasonably 
amend  Its  written  findings  of  fact  to  corre- 
spond to  the  oral  announcement  thereof  at 
tlie  time  the  decision  was  made,  and  file 
the  same  nunc  pro  tunc  after  tlie  entry  of 
judgment  Ck>mp.  Laws,  4306,  4im,  4941; 
Insurance  Co.  v.  Boon,  95  U.  S.  117;  WU- 
liaius  Y.  Ely,  13  Wi&  1;  Manufacturing  Co.  t. 
Adams  (Minn.)  50  N.  W.  860.  Upon  the  evi- 
dence, which  was  conflicting,  coDcerning  the 
nature  of  the  trausactlou  between  the  sheriff 
atid  plaintiff,  and  with  the  defendant  banlt, 
the  court  was  reasonably  juatlfled  In  making 
t)ie  following  nndlngs  of  fact:  "9.  That,  on 
the  Ist  day  of  August,  lUUO,  one  Archibald 
N.  Hftppfl  obtained  a  defanlt  judgment  in  this  , 
t'ourt  against  the  defendant  in  the  sum  of 
71,410.05;  that  the  said  judgment  was  satis- 
fled  in  full  aad  dlscliarged  of  record  on  Au- 
gust 14th,  1890;  that  said  judgment  was  sat- 
isfied by  Seth  Glfford,  as  sheilCC  of  Fall  Blver 
county,  by  making  a  levy,  on  August  12tb, 
1890,  upon  certain  money  In  the  bands  of  the 
defendant  bank,  to  the  amount  of  the  satd 
judgment.  Interest,  and  accrued  costs.  10. 
TLat,  Bltet  making  said  levy  and  taking  the 
eaid  money  into  his  possession,  under  the  ex- 
ecution and  in  satisfaction  of  said  judgment, 
the  sBld  Seth  OifCord  depneited  the  amount 
thereof  with  the  defendant  bank,  on  August 
12th,  1890,  taking  for  said  deposit  the  cer- 
tificate of  deposit  hereinbefore  referred  to; 
tliat  satd  deposit  was  mode  and  sold  certifi- 
<')tte  Issued  absolutely,  and  In  the  usual  course 
of  business,  and  without  any  terms  or  condi- 
tions attached  thereto  other  than  as  shown  In 
the  satd  certificate;  that  there  was  no  nnder- 
standing  or  agreement  between  the  defendant 
and  the  said  sheriff  that  the  sheriff  would 
hold  the  said  certificate  of  deposit  mitll  an 
application  of  the  defendant  to  set  aside  said 
Jmltrment  could  be  beard  and  determined;  nor 
was  It  agreed  between  the  said  parties  that 
if  tlte  sold  api^lcation  should  be  determined 
ill  favor  of  the  defendant,  that  the  said  sheriff 
would  return  the  said  certificate  of  deposit 
to  the  said  defendant;  nor  were  there  other 
conditions  or  agreements  between  said  par- 
ties In  regard  to  the  return  thereof  to  the  de- 
fendant. 11.  That,  when  the  plaintiff  receiv- 
ed the  said  certificate  of  deposit  by  assign- 
ment from  the  sheriff,  Seth  Glfford,  and  also 
when  he  deposited  the  proceeds  of  the  some 
with  the  defendant  tiank,  he  had  no  knowl- 
edge that  there  were  any  terms  or  conditions 
attached  to  the  said  certificate,  except  such 
as  appeared  npon  the  tace  of  the  certificate, 
or  that  any  such  terms  or  conditions  were 
claimed  by  the  defendant  bank  to  be  attached 
to  the  said  certificate.  The  amount  of  the 
said  certificate  was  credited  to  the  plaintiff 
by  the  defendant  on  August  14tb,  1890,  ab- 
solutely, npon  general  deposit.  In  the  usual 
course  of  business;  and  there  was  no  under- 
standing or  agreement  between  the  parties 
v.61x.w.no.7— 9 


that  in  case  the  judgment  of  Banna  v.  De- 
fendant should  be  set  aside  that  the  said  de- 
posit then  and  there  made  should  be  null  and 
void,  or  that  the  plaintiff  should  be  allowed 
to  draw  bis  check  upon  the  defendant  bank 
for  the  amount  of  the  said  deposit  only  In 
case  the  said  Judgment  should  not  be  set 
a^e;  and  there  was  no  agreement  betweeu 
the  said  paities  that  the  said  deposit  should 
only  be  made  as  security  that  the  defendant 
would  pay  said  Judgment  in  case  the  coun 
should  refuse  to  set  aside  the  same;  and 
there  wei'e  no  other  conditions  of  like  char- 
acter, or  otherwise,  attached  to  said  deposit, 
by  the  parties  plaintiff  and  defendant."  Tlw 
foregoing  and  preceding  findings  cover  all  the 
Issues  presented  by  the  pleadings  upon  which 
the  case  was  tried;  and,  as  the  answer  con- 
,  tains  no  specific  averment  nor  allegation  that 
reasonably  suppoi*t8  an  Inference  that  the  cer- 
tificate of  deposit  was  indorsed  by  Sheriff 
Glfford,  and  delivered  to  and  received  by 
plaintiff  as  one  of  the  attom^s  for  the  Judg^ 
ment  creditor,  for  and  on  his  behalf,  the  evi- 
dence of  the  plaintiff  to  that  effect,  the  most 
of  which  was  admitted  over  a  valid  objection, 
was  ^aumably  disregarded  by  the  court, 
who  tried  the  case  without  a  Jury,  as  no  find- 
ings of  fact  relative  thereto  were  made.  De- 
fendant, though  well  aware  of  the  existence 
of  the  judgment,  took  no  steps  to  stay  execu- 
tion, and,  when  the  money  was  seised  In  sat- 
isfaction thereof,  accepted  the  same  as  a  de- 
posit in  due  course  of  business,  issuing  as  ev- 
idence of  the  tranaactlfsi  a  negotiable  certifi- 
cate In  the  usual  form,  which  was  transferred 
to  plaintiff  by  Indorsement;  and  the  amount 
thereof  was  unconditionally  placed  to  his 
credit  by  defendant,  and  a  check  for  a  pot- 
tlon  of  said  amount  was  unhesitatingly  paid 
when  presented.  And  the  fact  that  plaintiff, 
as  found  by  the  court,  had  at  the  time  no  no- 
tice or  Imowledge  that  steps  had  been  or 
would  be  taken  to  vacate  the  judgment  Is, 
when  considered  with  all  the  facts  connectied 
with  the  case,  sufficient  to  free  the  transac- 
tion from  any  suspicion  that  both  parties  did 
not  regard  the  litigation  entirely  at  an  end 
and  the  Judf^eot  fully  and  finally  satisfied 
and  discharged  of  record. 

The  defendant  bank,  having  received  and 
placed  the  deposit  to  plaintlfTs  credit  gener- 
ally, became  liable,  upon  an  Implied  con- 
tract, to  pay  his  checks  drawn  thereon,  whea 
presented;  and,  after  such  liability  has  been 
recognized  by  a  partial  performance  of  the 
contract,  a  case  is  presented  which  requires 
a  consideration  of  the  principles  underlying 
the  custom  and  usage  of  banks.  VTben  Judg- 
ment debtors  who  have  obtained  no  stay  of 
o:cecatlon  have  been  legally  divested  of  the 
subject-matter  of  a  suit,  and  the  Judgment 
has  been  thereby  satisfied  and  canceled  of 
record,  it  would  seem,  upon  principle,  that 
the  subsequent  vacation  of  such  Judgment 
for  the  purpose  of  allowing  one  of  the  de- 
fendants to  answer  Is  not  sufficient,  in  the 
absence  of  an  order  of  restitatioo,  to  entitle 
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them  to  a  return  of  ttie  money  wltb  which  the 
judgment  was  paid  and  discharged;  and 
when  funds  so  seized  have  been  deposited  by 
and  to  the  credit  of  the  sheriff  In  a  bank  own- 
ed by  one  of  the  Judgment  debtors,  and  a 
certificate  of  such  deposit  has  been  trans- 
ferred by  Indorsement  to  a  third  person,  and 
again  deposited  upon  the  return  thereof  to 
the  individual  credit  of  such  third  person 
and  subject  to  bis  check.  It  Is  against  the 
general  policy  of  the  law  to  permit  sncli  bank, 
In  an  action  by  a  depositor  to  recover  money 
thus  voluntarily  placed  to  his  credit,  to  claim 
to  be  the  owner  thei>eof,  or  to  assert  that  tbe 
same  was  deposited  In  the  name  of  the  attor- 
ney, but  for  and  on  behalf  of  the  Judgment 
creditors.  The  case  presents  an  executed 
contract,  unaffected  by  an  order  of  court 
made  in  an  action  to  which  such  depositor 
was  not  a  party.  Mclaughlin  7.  Bank,  6 
Dak.  406,  43  N.  W.  715;  Farmer  t.  Rogers, 
10  Cat  335;  Bank  t.  Mason.  95  Pa.  St  113; 
Bank  t.  Alexander  (Pa.  Sup.)  14  Atl.  402; 
Bank  T.  Barkbardt,  100  U.  S.  689.  Further- 
more, It  is  not  claimed  that  the  default  Judg- 
ment was  fraudulently  obtained,  or  In  any 
manner  InTalld,  and  the  presumption  Is  that 
the  default  was  attributable  to  tbe  mistake 
or  excusable  neglect  of  the  defendants,  and 
that,  in  the  exerdae  of  Judicial  clemency,  the 
Judgment  was  vacated  for  tbe  sole  purpose  of 
allowing  such  defendants  to  answer;  and,  as 
between  the  Judgment  creditor  and  tbe  de- 
fendants In  that  case,  the  aabseqnent  vaca- 
tion of  tbe  Judgment  would  not  of  Itwlf  In- 
validate nor  affect  tbe  proceedings  already 
bad  thereunder  In  strict  comidlance  with  law. 
1  Black,  Judgm.  104.  The  motion  fOr  a  new 
trial  was  properly  overruled,  and  the  Judg- 
ment appealed  from  Is  afSrmed. 


STATE  v.  SERENSON. 
(Supreme  Court  of  South  Dakota.   Aug.  3, 
1895.) 

Pl'Slio  Record  as  Evipence— Proof  or  Aoenci 

— Eh  BRZZLRHENT— ReASOXABLB  DoCBT 
— l!«flTHCCTIO!»8. 

1.  Under  the  rule  that  admits  the  best  at- 
tainable eWdeQce  of  which  a  case  in  Its  natore 
ia  Buaceptible,  the  public  record  of  a  duly-ac- 
knowledged written  instrument  is  admissible  in 
evidence,  when  material,  upon  proof  that  tbe 
original  is  beyond  the  jurifidietion  of  the  court 
and  1b  neither  owned  nor  controlled  by  the  par- 
ty in  whose  favor  the  record  of  such  inetruiuent 
is  offeml.   Comp.  Laws,  g  B308. 

2.  When  the  question  of  agency  is  hot  inci- 
dentally inrolred,  and  it  is  shown,  by  com- 
petent evidence,  that  the  accasetl  has  recognized 
such  8);enc7  hy  a  coarse  of  dealing.  It  Is  not  re- 
versible error  to  overrule  an  objection  to  the 
following  preliminary,  though  perhaps  indeB- 
nite.  question,  pronoimded  by  the  state  to  a  wit- 
nesB  shown  to  nave  represented  the  party 
named,  in  relation  to  the  business  out  of  which 
tbe  alleged  embezzlement  arose:  "Did  you 
act  as  agent  for  Albert  E,  Egge  in  any  transac- 
tion?" 

8.  Under  the  facts  and  clrcomstances  of 
this  esse,  tbe  defendant  has  no  reason  to  com- 
plain of  the  following  Instruction,  which  is  In 


the  precise  languure  of  section  6805  of  the 
Compiled  Laws:  ''The  fact  that  the  acrtifted 
Intended  to  restore  the  property  embczzleJ,  is 
no  ground  of  defense,  or  of  mitigation  of  punish- 
ment, if  it  has  not  been  restored  before  an  In- 
formation has  been  laid  before  a  maglBtrate, 
charging  the  commission  of  the  offense. 

4.  For  the  purpose  of  elnddating,  and  witb 
a  desire  to  render  uiore  intelligible,  toe  phrase, 
"reasonable  doubt"  the  court  instructed  the 
Jury  as  follows:  "Yon  are  further  instructed 
that  the  reasonable  doubt  which  entitles  an  ac- 
cused to  an  acquittal  Is  a  doubt  of  guilt  rea- 
sonably arising  from  all  the  evidence  In  the  case. 
The  proof  Is  deemed  to  be  beyond  reasonable 
doubt  when  tbe  evidence  is  sufficient  to  impress 
the  Judgment  of  ordinarily  prudent  men  with  a 
conviction,  on  whlcAi  they  would  act  without 
hesitation.  In  their  owr  most  important  con- 
cerns 01  affairs  of  life.  In  other  words,  in  a 
legal  sense,  a  reasonable  donbt  la  a  doubt  which 
has  Bcmie  reason  for  Its  basis.  It  does  not  mean 
a  doubt  from  mere  caprice  or  groundless  con- 
jecture, A  reasonable  doubt  Is  such  a  doubt  as 
the  Jury  are  able  to  give  a  reason  for."  Bdd 
not  reversible  error. 

5.  Other  instructions  of  the  court  to  which 
sBsignments  of  error  relate  examined,  and  con- 
sidered to  be  entirely  proper,  under  the  indict- 
ment and  evidence  before  the  Jury. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Day  cotmty;  A.  W. 
Campbell,  Judge. 

Henry  Serenson  was  convicted  of  embozTile- 
ment,  and  brings  error.  Affirmed. 

E.  W,  Taylor,  Julian  Bennett,  and  Martin 
E.  Sheldon,  for  plaintiff  In  error.  Coe  I. 
Crawford,  Atty.  Gen.,  and  John  Limd,  State's 
Atty.,  for  the  State. 

FULLER,  J.  The  trial  of  plaintiff  In  errof 
upon  a  valid  Indictment,  In  which  he  was  ac 
cused  with  the  embezzlement  of  ?755.30,  re 
suited  in  a  verdict  of  guilty  as  charged,  and 
a  Judgment  was  accordingly  entered.  From 
the  evidence  introduced  In  support  of  the  al- 
lepitiona  of  tbe  Indictment,  It  appeara  that  tbe 
defendant,  in  his  official  capacity  as  sheriff, 
received  as  money,  on  the  17th  day  of  July. 
181)4,  from  certain  mortgagora  named  In  tiie 
Indictment,  a  draft  for  $700,  drawn  by  a  Cbl 
caffo  bank  In  favor  of  Itself,  together  wltb 
$53.30  In  currency,  all  of  which  was  thus 
paid  for  the  purpose  of  redeeming  certain 
real  estate  from  a  moi-tgage  foreclosure  ^ale. 
at  which  the  property  was  struck  off  and  suld 
to  one  Albert  E.  Egge;  and  this  draft  was 
by  the  defendant  deposited  In  a  bank  to  his 
individual  credit,  and  by  him  checked  out. 
lu  due  course  of  business,  and  no  part  nf 
said  money  was  paid  to  said  Albert  E.  E^ice, 
tbe  purchaser  of  the  mortgaged  premises, 
and  the  owner  of  the  certificate  of  sale  at  the 
time  of  such  redemption.  As  the  evidence, 
if  competent,  is  clearly  sufficient  to  sustain 
the  verdict  and  conviction,  we  will  briefly 
address  ourselves  to  an  examination  of  such 
of  tbe  assignments  of  error  relating  to  the 
admission  and  exclusion  of  evidence,  and  the 
charge  of  the  court,  as  may  be  regarded  suf- 
ficiently Important  to  merit  attention. 

For  the  purpose  of  laying  a  foundation  for 
the  Introduction  of  an  authenticated  record 
of  tbe  certificate  of  redemption,  executed'  by 
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the  def  enOont  at  the  time  be  receiTed  tnm  the 
inortxaffors  and  owners  of  the  eqaity  of  re- 
demption the  amount  required  to  redeem 
from  the  sale,  and  which  the  Jury  found  he 
snheequmtly  embesded,  the  register  of  deeds 
was  sworn,  and*  after  the  usual  preliminary 
questions,  the  twok  and  page  containing  a 
record  of  said  certificate  of  Tedemptlon,  sign- 
ed and  acknowledged  by  Uie  defendant  In  the 
presence  of  witnesses,  was  off««d  In  erl- 
dence.  Witness  farther  testified  that:  '*Aft- 
er  recMdlng  the  certificate  of  redemptlm, 
be  thought  he  dellrwed  it  to  Thomas  Mc> 
Kennett  by  mail,  by  whom  It  was  drilrered 
to  him  to  be  placed  on  record.  Remembers 
of  bis  own  knowledge  that  be  took  the  ac- 
knowledgment of  the  original  certificate  and 
Serenaon'a  signature  to  the  same,  ^ntese  rec- 
ords have  been  In  my  custody  all  the  time, 
as  an  officer,  since  being  recorded."  The 
attorney  for  liw  state  testified  concerning  the 
original  certificate  of  redemption  recorded  in 
the  i^ce  of  the  register  of  deeds,  in  the 
book  and  at  the  page  offwed  for  identifica- 
tion, as  follows:  "I  don't  know  Just  exactly 
where  it  Is,  of  my  own  knowledge.  Presume 
tliat  John  McKennett  has  it.  He  is  In  Uin- 
nesota;  and  I  sent  tor  him,  three  or  four 
days  ago,  requesting  him  to  bring  the  origin- 
al certificate  with  him.  He  has  not  sent  It, 
and  is  not  here,  although  I  expected  him  this 
morning.  He  resides  at  Hopkins,  Minuesota. 
I  wrote,  either  Friday  or  Saturday  night, 
notifying  him  to  be  present  this  morning 
with  the  certificate.  UcKennett's  full  name 
Is  John  McKennett,  and  the  certlflcato  was 
Issued  and  deUrered  to  him."  On  cross-ex- 
amination, witness  stated  tliat  he  did  not 
know  where  the  certificate  was,  unless  Hc- 
Kennett  had  it.  Over  the  objection  that  the 
proper  foundatira  had  not  been  laid  for  the 
introduction  of  secondary  evld«ice,  and  that 
sufllclent  dlllKence  was  not  used  to  obtain 
the  original  certlflcale,  the  record  was  recelT- 
ed  in  evldenra,  and  Its  admission  Is  urged 
as  error.  It  was  clearly  shown  that  the 
orfKlnal  Instrument  was  not  the  property  of 
the  state,  nor  within  Its  control;  and  the 
record  thereof  was  admissible  under  section 
5308  of  the  Complied  Laws,  as  well  as  under 
the  rule  that  admits  the  best  attainable  evi- 
dence of  which  a  case  In  its  nature  is  suscep- 
tible. The  witness  T.  B.  Egge,  a  brother  of 
Albert  E.  Bgge,  named  In  the  Indictment  as 
the  person  for  whom  the  defendant  received 
In  trust  the  redemption  money  alleged  to 
have  been  the  subject  of  defendant's  em- 
bezzlement, and  who  testified  on  the  pnrt  of 
the  state  that  he  had  charge  of  the  McKen- 
nett land  and  loan  matter,  and  the  redemp- 
tion thereof  from  the  mortgage  foreclosure 
wile,  was  asked  the  following  question: 
"Did  you  act  as  agent  for  Albert  E.  Egge 
In  any  transaction  ?"  As  this  question, 
though  Indefinite,  was  merely  preliminary, 
and  not  subject  to  the  objection  Interposed, 
we  pass  the  assignment  of  error  relating 
thereto  without  further  notlca 


From  a  careful  examination  ot  the  entire 
record,  we  discover  no  prejudicial  error  on 
the  part  of  the  court  with  reference  to  the 
introduction  or  exdu^m  ot  evidence,  nor 
In  Its  ruling  upon  a  motion  to  advise  the 
jury  to  retnm  a  verdict  of  not  guilty.  We 
will  tiberefore  proceed  ta  a  conslderatitHi  of 
the  asslgnmrata  of  error  relating  to  the 
couri:'s  cliarge  to  the  Jury.  It  appears  from 
the  6vld«kce  that  an  amount  equal  to  the 
redemption  money  recdved  by  the  defend- 
ant in  his  official  capaclQr  on  the  17th  day 
of  July,  ISM,  was  paid  to  Mr.  Bgge,  the 
owner  tbereof,  on  the  18th  day  of  the  fol- 
k>wlng  October,  through  an  arrangement 
with  the  bank  where  defendant  had  done 
business,  entered  Into  by  himself  and  his 
bondsmen;  and  the  following  Instruction  Is 
assigned  as  wror:  "I  say  to  yon,  further, 
that  the  statute  of  this  state  provides  that: 
The  fact  that  the  accused  Intended  to  re- 
store the  property  embesded,  is  no  ground 
of  deftese,  or  of  mitigation  of  punishment, 
if  It  has  not  been  restored  before  an  Inform 
maUm  has  been  laid  before  a  magistrate, 
charging  the  commission  of  tlie  offense.*" 
While  there  seems  to  be  no  evidence  that  an 
Information  was  ever  laid  before  an  exam- 
ining magistrate,  this  Instruction,  which  Is 
In  the  precise  language  of  section  6805  of 
tlie  Compiled  Laws,  was  not  prejudicial  to 
tibe  defendant  In  effect,  the  court  further 
Instructed  the  Jury  that.  If  they  found  from 
the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  received  from  the  Mc- 
Kennettsahankdraftbetoiglng  to  Mr.  Bgge, 
in  part  payment  of  the  amount  necessary  to 
redeem  from  the  mortgage  foreclosure  sale, 
and  convoited  the  same  Into  money,  and 
fraudulently  appn^rlated  the  same,  togeth- 
er with  the  currency  received,  to  his  own 
use,  the  crime  would  be  complete,  so  far  as 
the  character  of  the  money  was  concerned. 
Under  the  Indictment,  which  was  unassall- 
ed  by  demurrer,  and  the  evidence  properly 
Irefore  the  Jury,  this  Instruction,  considered 
with  other  portions  of  the  charge,  clearly 
states  the  law  of  the  case  concerning  the 
point  under  consideration.  The  acceptance 
by  the  dtfendant  of  the  draft  and  currency 
In  his  official  capacity  was  In  the  line  of 
duty,  and  the  mere  fact  that  the  same  was 
deposited  to  ^Is  credit  would  not  constitute 
the  crime  of  embezzlement;  but  the  Jury 
was  Justified  in  finding  from  the  evidence 
that  the  defendant  was  credited  at  the  banlc 
with  the  entire  amount  of  money.  Including 
the  draft,  all  of  which  belonged  to  Mr.  Egge, 
and  which  was  soon  afterwards  by  the  de- 
fendant checked  out,  not  In  the  due  and 
lawful  exercise  of  his  trust,  but  for  the  pur- 
pose of  fraudulently  appropriating  the  mon- 
ey, aggregating  $755.30,  to  his  own  use  and 
Iwn^t.  It  was  practically  conceded  on  the 
trial  that  the  defendant,  in  his  i^cial  capac- 
ity as  sherirr,  received  the  money  from  the 
McKennetts  for  Albert  E.  Egge.  as  charged 
in  the  Indictment,  for  the  purpose  therein  al- 
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leped,  on  the  17th  day  of  July.  189i;  and  It 
appears  from  the  evidence  that  T.  E.  Egge, 
ae  agent  for  his  brother,  personally  demand* 
ed  said  redemption  money  on  the  23d  day  of 
the  same  month,  and  was  by  the  defendant 
Informed  that  the  redemption  was  not  fully 
completed,  and  that  he  had  not  yet  delirer- 
ed  the  certificate.  Later,  and  mi  the  23d 
(lay  of  August,  Mr.  Egge,  after  some  corre- 
spondence with  defendant  in  regard  to  the 
matter,  made  a  trip  from  Minnea[>oIls  to 
Webster  and  Bristol,  and  again  made  a 
number  of  fruitless  demands  upon  the  de- 
fendant for  the  money.  On  cross-examina- 
tion, the  wituesa  testified  as  follows:  "Once, 
when  calllug  t(x  the  money,  the  defeudant 
asked  for  time,  and  I  waited.  He  said  it 
was  a  bad  pill  for  him  if  anything  was 
said  about  it,  and  he  wanted  me  to  wait  a 
little  while,  and  he  would  raise  the  money." 
It  also  appeai-s  that  the  payment  ^as  final- 
ly made  to  Mr.  Egge  by  Mr.  Williams,  a 
banker,  at  the  request  of  defendant'a  bonds- 
men,  who  obligated  themselves  to  reim- 
burse the  bank,  and  took  an  assignment  of 
certain  accounts  and  a  second  mortgage  on 
his  residence  in  the  town  of  Webster.  Fur- 
ther demands  and  corroborating  testimony 
need  not  be  detailed.  Every  element  of 
the  crime  was  fully  efitabllshed  by  the  evl< 
dence. 

An  exertion  was  taken  to  the  fi^lowing 
instruction,  and  the  giving  thereof  is  as- 
signed as  arror.  **Tou  are  furth«  instruct- 
ed that  the  reasonable  doubt  which  entitles 
an  accused  to  an  acquittal  is  a  doubt  of  guilt 
reasonably  arising  from  all  the  evidence  in 
the  case.  The  proof  im  deemed  to  be  beyond 
reasonable  doubt  when  the  evldoice  is  suf- 
ficient to  impress  the  Judgment  of  ordinari- 
ly prudent  men  with  a  convictiou  on  which 
they  would  act  without  hesitation  in  their 
own  most  important  concerns  or  affairs  of 
life.  In  other  words,  In  a  legal  sense,  a 
I'easonable  doubt  Is  a  doubt  which  has  some 
reason  for  Its  basis,  it  does  not  mean  a 
doubt  from  mere  caprice  or  groundless  con- 
jecture. A  reasonable  doubt  Is  such  a 
doubt  as  the  Jury  are  able  to  give  a  reason 
for."  It  seems  almost  unnecessary  to  un- 
dertake to  explain  and  elucidate  to  the  aver- 
age juror,  who  Is  presumed  to  possess  ordi- 
nary IntdUgence,  the  mean^g  of  tbe  ex- 
pression^  "reasonable  doubt,"  which  appears 
to  have  been  chosen  by  the  common-law 
judges,  and  adopted  by  text  writers,  on  ac- 
count of  the  simplicity  of  the  phrase. 
While  the  language  employed  by  the  courts 
to  define  the  expression,  and  assist  Jurors 
In  Its  amillcatlon,  Is  often  beyond  their  com- 
prehoiBion,  If  not  misleading,  we  see  noth- 
ing in  tbe  foreg(4ng  Instructions  that  could 
result  In  any  prejudice  to  the  defendant, 
and  we  would  therefore  be  reluctant  to  re- 
verse the  case  npon  the  asrignment  of  er- 
ror relating  thereto.  In  the  recent  case  of 
State  V.  Morey  (Or.)  36  Pac.  S73,  the  trial 
court  deanes  a  reasonable  doubt  as  "such  a 


doubt  as  a  juror  can  give  a  reason  for,"  and. 
in  the  opinioD,  sustaining  a  conviction,  up- 
on rehearing,  the  court  said:  "If  every  crim- 
inal case  is  to  be  reversed  for  some  tech- 
nical Inaccuracy  In  the  definition  of  a  'rea- 
sonable doubt,'  then,  indeed,  the  adminis- 
tration of  justice  becomes  Impracticable." 
Mr.  Starkie  In  the  9th  American  edition  of 
his  work  on  Evidence,  at  page  Sttu,  says: 
"A  juror  ought  not  to  condemn,  unless  the 
evidence  excludes  from  his  mind  ail  reason- 
able doubt  as  to  the  guilt  of  the  accused, 
and  unless  he  be  so  convinced  by  the  evi- 
dence that  he  would  venture  to  act  upon  the 
conviction  In  matters  of  tbe  highest  con- 
cern and  Importance  to  his  own  Interest." 
The  able  law  writer  Austin  Abbott,  in  his 
Brief  for  Criminal  Cases,  at  page  487,  dis- 
cusses a  "reasonable  doubt,"  and  says: 
"The  gist  of  the  rule  Is  that  the  law  coo- 
templates  a  doubt  for  which  a  good  reason, 
arising  on  the  evidence,  can  be  given."— and 
cites  People  v.  Guldici.  100  N.  Y.  303,  3  N. 
B.  493.  Instructions  have  been  frequoitly 
sustained  on  appeal  which  admonish  the 
Jury  tliat  a  "reasonable  doubt"  is  not  a  cap- 
tions doubt,  a  possible  doubt,  a  conjectural 
doubt,  an  Imaginary  doubt,  a  far-fetehed 
doubt,  because  everything  relaung  to  human 
affairs  and  dreading  on  moral  evfdoice  Is 
open  to  conjecture  and  speculation,  and  be- 
cause the  law  does  not  require  absolute  cer 
talnty.  2  Thomp.  Trials,  p.  183S.  and  nn- 
merous  cases  there  cited.  A  decision  of  the 
question  presented  does  not  require  us  to 
formulate  a  definition  of  tbe  expression 
"reasonable  doubt,"  nor  wUl  we  attempt  to 
euumerate  such  as  we  may  approve  or  re- 
gard least  objectUmablft  We  find  that  lan- 
guage in  effect  the  same  as  tbat  em^yed 
ill  the  instruction  complained  of  has  met 
with  approval,  and  we  are  cwiTliKed  that 
the  defendant  In  this  case  was  not  preju- 
diced by  the  court's  efforts  to  enable  the 
Jury  to  distinguish  a  reasonable  from  an  un- 
reasonable doubt.  Finding  In  the  record  no 
reversible  error,  the  Judgment  of  the  trial 
court  is  affirmed. 


ENOLE  V.  TORES. 

(Supreme  Court  of  South  Dakota.  July  27, 

1895.) 

Appeal  fhom  Probate  Court — Trial  is  Circuit 
Court— Rbview— CoN-FLioT  is  Fisoiyos 

AND  JUDtiUEXT. 

1.  Upm  appeal,  upoo  qoestions  of  lioth  law 
and  fact,  to  the  circuit  court  from  the  action  of 
the  probate  court  in  the  appointmeut  of  a  gmird- 
lan,  the  circuit  court  should  retry  the  case  and 
pronounce  judgment. 

2.  In  such  case,  tbe  circnit  court  Is  not  con- 
fined to  simply  affirming,  reversing,  or  modify- 
ing the  Judgment  of  the  probate  court,  bs  when 
the  appeal  it  upon  "qaestions  of  law  alone." 

3.  When,  upon  such  trial  la  the  <Hrcuit 
court,  qnestloDB  of  fact  are  submitted  to  a  jury, 
whose  answers,  although  <mly  advisory,  are 
referred  to  in  the  Judgment  of  ue  court  as  hav- 
ing  been  "duly  considered,"  without  any  inti- 
uiatiou  of  dissatisfaction  with  them,  and  no 
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otiior  or  different  findiagi  are  found  In  the  rec- 
ord, and  it  U  uot  claimed  that  uiiy  such  were 
niadp  or  that  finrtinga  were  waived,  it  will  be 
iiiidrnttood  that  the  judfonent  was  baaed  npon 
such  tiudimn  of  the  jury. 

4.  lu  8ueb  case,  the  Qiiestioa  for  review  in 
this  court  is.  could  the  judRniciit  of  the  circuit 
court  properly  follow  the  findiujjs  so  made? 

5.  In  this  case,  hrUf.  that  the  fHcte  so  found 
by  the  jnn'  did  not  justify  or  allow  the  judgment 
rendered  by  the  court. 

(Syllabus  by  the  CourL) 

Appeal  from  rlrcqlt  court.  Brown  county; 
A.  W.  Oauipbell.  JudRe. 

Ward  B.  Drnt?'.  tanvlnir  bcpn  nptxrinted  by 
tlu>  county,  (>r  probate,  cotirt,  Kuardian  for 
I'nttt  A.  Rnftle.  a  minor.  George  8.  Gnele,  tbe 
nitlier,  apiienkHl  to  the  circuit  c«n-t.  T'lxtn 
tlie  trlnl  of  tliat  apiienl  tlie  circuit  court  ap- 
iKiinted  Uary  H.  Yortu  as  such  guardian,  and 
fSeorse  8.  Bngle  appeals.  Rereraed. 

TI.  H.  Potter  and  L.  W.  Crofoot,  for  ap- 
pellant Charles  M.  Stevens,  for  respondent. 

IvELLAM,  J.  In  the  county  court  of 
Bi-own  county  Adella  D.  Bngle,  the  invalid 
mother  of  Urso  A.  £ugle,  a  girl  then  7  years 
of  age,  filed  ber  petition  for  the  ai^K^ntment 
of  a  guardian  for  said  minor.  In  the  peti- 
tion  It  was  alleged  that  the  father  had  de- 
^;(M-ted  Ills  family,  consisting  of  said  mother 
Hud  child,  and  wae  an  unsuitable  person  to 
hiivc  the  care  and  custody  of  the  girl.  The 
petition,  after  setting  out  facts  to  justify  the 
ji  negation  of  desertion  and  unsuitableness, 
nsked  the  appolutment  of  Ward  B.  Dniry, 
it  bi-other  of  the  petltimier,  aa  such  guardian. 
I'tHin  the  hearing,  the  court  made  an  order 
which,  after  reciting  tliat:  "It  appearing 
fix>iu  tlie  e^'ldence  iuti-oduced  upon  said 
hearing  and  trial  that  said  minor  Is  of  tb« 
Mf(e  of  seven  years,  and  a  resident  of  the 
c<muty  of  Brown  and  state  of  South  Dakota; 
and  that  Adella  D.  Giigle,  the  mother  of 
Kiid  mlnw  child,  is  suffering  from  the  last 
stages  of  consumption,  and  her  death  may 
Ite  expected  at  any  moment;  and  that  Qeoi'gv 
S.  Engle  1b  an  unsuitable  person  to  have  the 
t-are  and  custody  of  the  peraon  and  estate  of 
raid  minor;  and  it  further  appearing  neces- 
fiary  that  a  guardian  tor  said  minor  be  ap- 
pointed, and  that  Ward  B.  Drury  is  tlie  uncle 
of  said  minor,  and  Is  a  suitable  pei*8on  to  be 
such  guardian,"— appointed  said  Drury  the 
guardian  of  said  child,  under  conditions  not 
important  to  notice  here.  From  this  decision 
and  Judgment  George  S.  Engle,  the  fstlier, 
apix^led  to  the  circuit  court,  where,  upon 
the  trial,  the  court  submitted  certain  inter- 
rogatories to  a  Jury.  The  ciicult  court  "in 
all  things  affirmed"  the  Judgment  of  the 
county  court,  except  that  It  appointed  Mary 
H.  Torks  as  guardian  of  the  child,  Instead 
of  the  said  Ward  B.  Drury.  From  this  Judg- 
ment of  the  circuit  court  George  S.  Engle 
appeals  to  this  court. 

Appellant  contenda  that  the  circuit  court 
had  no  power  to  i^ipolnt  a  guardian;  that 
Ita  Jurisdiction  was  appelate  only,  and  went 
no  further  than  a  review  of  the  action  of 


thu  i:ounty  juui't  in  appointing  Drui*y.  it 
might  affirm,  or  It  might  reverse,  and  remit 
the  case  to  the  probate  court,  which  alone 
has  the  power  of  appointment    This  does 
not  seem  to  us  to  be  the  procedure  conteia* 
plated  by  our  statute.  It  Is  true  the  original 
jurisdiction  in  such  proceedings  is  In  the 
county  court  The  proceedings  can  only  he 
Initiated  there;  but  from  the  Judgment  of 
tliat  court  an  appeal  may  be  taken  to  the 
cli"euit  t-ourt,  and  such  appeal  takes  the  case 
Into  that  court  where  it  Is  to  be  dealt 
with  and  dlsposod  of  by  a  "trial  de  novo," 
to  "be  conducted  In  the  same  mnuuer  as  If 
the  case  and  proceedings  had  lawfully  orig- 
inated In  tliat  court,  and  the  said  appellate 
court  has  the  same  iiower  to  decide  the 
questions  of  fact,  which  the  probate  coui't 
had,"  etc.  Comp,  Laws,  §  59TG.  While  tliere 
ai'e  no  woi'ds  in  this  section  as  in  the  liomul- 
ogous  provision  In  the  Michigan  and  Wis- 
consin statutes  authorizing  judgment  in  that 
court,  we  think  the  design  and  Intent  of  our 
statute  was  the  some.  It  would  hardly  be 
conceivable  that  the  case  should  be  sent 
to  the  circuit   court   for  "trial  de  novo," 
with  no  power  to  pronounce  Judgment  when 
it  had  determined  the  facts  and  their  legal 
effect.   Tlie  proceedings  for  and  on  appeal 
seem  to  be  analogous  to  those  on  appeal 
from  justice  courts.  The  appeal  may  be  on 
"questions  of  law  alone,"  when  the  appel- 
late court  may  "affirm,  reveiw,  or  modify,"' 
or  it  may  be  "on  questions  of  fact,  or  on 
questions  of  both  law  and  fact,"  when  n 
•'trial  de  novo"  shall  be  had  in  tbe  appellate 
j  court.   In  the  one  case,  a  record  la  brought 
\  up  for  review;  in  the  other,  the  case  eomen 
up  to  be  retried.  Upon  this  question,  see 
Goss  v.  Stone,  63  Mich.  319.  29  N.  W.  730; 
In  i-e  Leonard's  Estate  (Mich.)  54  N.  W.  1082; 
Ht-oudwater  v.  Kichards  (Mont)  2  Pac.  544. 
We  think,  however,  that  the  plain  Intent  of 
said  section  5970  Is  that,  wbeu  the  appeal  is 
of  such  character  as  to  require  a  "trial  de 
novo,"  the  pi-ocedure  In  the  circuit  court 
should  be  the  same  as  though  the  "proceedr 
logs  had  lawfully  originated  in  that  court" 
Under  that  section,  questions  of  fact  may. 
in  the  discretion  of  the  court,  be  submitted 
to  a  jury,  or  they  may  bft  tried  by  the  court 
Itself;  but  In  some  maimer,  as  in  other  cases, 
questions  of  fact,  upon  which  the  character 
and  extent  of  the  relief  granted  must  de- 
pend, should  t>e  foinnally  settled,  and  the 
Qndlngs.  either  of  the  court  or  the  jui7,  pre< 
sen'ed,  so  that  it  may  be  known  what  ques- 
tions are  adjudicated,  and  upon  wliat  the 
final  Judgment  rests.  When,  in  such  case, 
questions  of  fact  are  submitted  to  a  Jury, 
its  verdict,  it  is  generally  held,  is  only  ad- 
visory to  the  court.  While  this  conclnsLon 
has  been  subject  to  some  criticism,  aa  not 
Id  harmony  with  the  plan  of  our  practice, 
it  is  without  doubt  the  generally  received 
rule.    See  Haynes,  New  Trials  &  App.  i  234, 
where  this  question  is  discussed.  In  this 
case,  certain  questions  of  faict,  whicb  the 
court  evidently  dcemoil  material,  were  thus 
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submitted  to  a  Jury.  As  already  tutiiaated, 
the  court  might  adopt  aud  use  the  verdict  or 
aiiswera  of  the  jui*y  In  whole  or  iu  part,  or  It 
might  decline  to  so  adopt,  and  make  fiudinga 
of  Its  owD.  In  this  case,  It  Is  not  claimed  or 
suggested  that  the  court  made  findiDgs,  or  In 
any  manner  Intimated  any  dissatisfaction 
with  those  retui-ned  by  the  Jury;  and  in  Its 
judgment  It  Is  expressly  recited  that,  "Jury 
having  been  Impaneled,  and  specific  quca- 
tlons  of  fact  having  been  submitted  to  satd 
jury,  and  their  findings  thereon  havinir  been 
•luly  returned  into  court,  and  the  court  hav- 
log  duly  considered  the  evidence  of  tlxtt  re- 
spective parties  presented  upon  such  trial 
and  said  findings  of  said  Jury,  and  being 
duly  advised  in  the  premises,  now,"  etc.  We 
can  only  read  this  record  to  mean  that  the 
court  was  satisfied  with  the  findings  of  the 
jury,  and  adopted  and  made  than  the  basis 
of  its  judgment  Uiion  such  a  record,  It 
would  be  unjustifiable  to  presume,  as  sug- 
gested by  respondent,  that  the  court  <11sre- 
garded  such  findings,  and  to  further  presume 
that  findings  by  the  court  were  waived,  the 
contrary  not  being  shown.  The  question 
then  is,  is  the  judgment  such  as  should,  or 
lather  can,  properly  follow  the  facts  as  found 
by  the  jury? 

The  questions  and  answers  are  as  follows: 
"First.  Did  George  S.  Engle,  the  father  of 
the  minor  child,  Urso,  prior  to  the  commence- 
ment of  this  proceeding,  abandon  or  desert 
his  wife  and  child,  or  either  of  them?  A. 
No;  be  did  not  abandon  them,  or  either  of 
them.  Second.  Did  Qeorge  S.  Engle,  prior 
to  the  commencement  of  this  proceeding,  fail 
or  refuse  to  provide  for  his  family  such  sup- 
port as  was  within  his  power  to  provide?  A. 
He  failed,  but  did  not  refuse.  Third.  Was 
the  said  Geoi^e  S.  Engle,  at  and  before  the 
commencement  of  this  proceeding,  and  dur- 
ing his  absence  from  home,  engaged  In  the 
pursuit  of  his  business  as  a  lawyer  in  the 
collof'tlon  of  moneys  owing  to  him?  A.  Yes. 
Fourth.  Has  the  said  George  S.  Engle  at 
any  time  squandered  his  means  In  gambling 
or  riotous  living?  A,  No,  not  to  any  consld- 
erahle  extent  Fifth.  Did  George  S.  Engle, 
prior  to  the  commencement  of  this  proceed- 
ing, furnish  bis  family  reasonable  support? 
A.  Yes,  except  for  a  period  of  about  three 
months  previous  to  Mrs.  Bugle's  death. 
Sixth.  Did  George  S.  Engle  ever  gamblo  to 
such  an  extent  as  to  substantially  impair  his 
ability  to  provide  support  for  his  family?  A. 
No.  Seventh.  Did  George  S.  Engle,  subse- 
■quent  to  his  departure  from  home.  In  Octo- 
tber,  1892,  take  proper  means  to  provide  and 
«are  for  his  family,  and  to  keep  informed  as 
to  their  condition?  A.  Not  so  fully  as  he 
should  have  done.  Eighth.  Did  George  S. 
Engle  show  a  lack  of  care  and  attention  to 
his  family  by  failing  to  visit  them  when  In 
this  state,  subsequent  to  his  departure  from 
home.  In  1892?  A.  No,  not  If  there  was  an 
understanding  between  him  and  bis  wife. 
Ninth.  Was  the  absence  of  George  S.  Bngle, 


subsequent  to  the  commencement  of  his  suit 
by  attachment  against  Lyman  C.  Dayton,  in 
November,  1892,  necessary  for  the  prosecu- 
tion of  his  business?  A.  Yes.  Tenth.  Was 
the  failure  of  George  S.  Engle  to  write  his 
wife  for  two  months  prior  to  his  return,  In 
February,  1892,  an  act  of  cruelty?  A.  No 
intentional  cruelty.  Eleventh.  Has  George 
S.  Engle,  within  the  last  two  years,  squan- 
dered in  gambling  any  of  his  means  neces- 
sary for  use  in  tbe  car^  and  support  of  his 
family?  A.  To  no  great  extent  The  above 
written  answers  are  our  answers  to  the  above 
interrogatories."  The  rule  for  the  selection 
and  appointment  of  a  guardian  for  a  minor, 
and  the  consideration  which  should  conti'ol 
the  court  therein,  are  formally  set  out  In  our 
Civil  Code.  It  Is  therein  pt%)vlded  that:  "In 
awarding  the  custody  of  a  minor,  or  in  ap- 
pointing a  general  guardian,  the  court  or 
judge  Is  to  be  guided  by  the  following  con- 
siderations; 1.  By  what  appears  to  be  for 
the  best  interests  of  the  child  In  respect  to 
its  temporal  and  Its  mental  and  moral  wel- 
fare; and  If  the  child  be  of  sufficient  age  to 
form  an  intelligent  preference,  the  court  or 
judge  may  consider  that  preference  in  deter- 
mining the  question.  2.  As  between  parents 
adversely  claiming  the  custody  or  guardian- 
ship, neither  parent  Is  entitled  to  it  as  of 
right  but,  other  things  being  equal.  If  the 
child  be  of  tMider  years.  It  should  be  given  to 
the  mother;  If  it  be  of  an  age  to  require  edu- 
cation and  preparation  for  labor  <n*  buatness, 
then  to  the  father.  Of  two  persons  equally 
entitled  to  the  custody  Id  other  respects,  pref- 
erence is  to  be  glvea  as  follows:  1.  To  a 
parent  2.  To  one  who  was  indicated  by  the 
wishes  of  a  deceased  parent."  Oomp.  I^ws, 
H  2642,  2643.  The  effect  of  these  provisions 
Is  to  commit  the  s^ection  of  the  guardian 
very  largely  to  tbe  discretion  of  the  appoint- 
ing court  This,  in  the  first  instance.  Is  the 
probate  court;  but,  assuming  that,  on  ap- 
peal, the  appellate  court  Is  Invested  with  tlie 
same  discretion,  still  it  Is  a  dlscretiou  to  be 
exercised  within  the  lines  of  eBtablislied  prin- 
ciples, and  should  be  exercised  in  such  a  way, 
and  to  such  an  effect,  as  that  a  reason  can 
be  given  for  it  While  this  court  Is  In  hearty 
sympatliy  with  the  provision  of  the  Code  that 
In  all  cases  like  this  the  paramount  cousld- 
cmtion  must  be  the  present  and  future  wel- 
fare of  the  child,  yet  we  think  the  pre- 
sumption always  Is,  until  overcome  by  an 
adverse  showing,  that  the  Interests  and  wel- 
fare of  tbe  child  will  be  best  promoted  by 
continuing  that  guardianship  which  nature 
and  the  law  have  provided.  The  father  and 
a  stranger  do  not  stand  upon  an  equal  foot- 
ing. It  is  true  parents  have  no  property 
rights  In  their  children;  but  parental  and 
filial  relations  are  too  sacred  aud  delicate  to 
be  ignored,  and  ought  only  to  be  disturbed 
when  it  Is  shown  that  the  well-being  of  the 
child  plainly  requires  It 

It  would  probably  do  no  good  to  go  through 
the  findings  of  the  jury,  and  endeavor  to  ex- 
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plain  wherein  and  why  they  produce  a  rery 
different  Impression  upon  our  minds  from 
that  received  by  the  trial  court;  but  they 
certainly  do  have  such  effect,  and,  much  as 
we  dislike  to  interfere  with  the  discretion 
and  Judgment  of  the  trial  judge,  in  whose 
Judgment  we  have  learned  to  have  great 
confidence,  we  cannot  rid  ourselveB  of  the 
conviction  that  this  Judgment,  If  allowed  to 
stand  as  an  adjudication  npon  the  facts  re- 
ported, would  establish  a  precedent  which 
It  would  be  unsafe  to  follow.  If  It  were  es- 
tablished as  a  rule  of  law  in  this  Jurisdic- 
tion that  the  facts  found  by  the  Jury  in  this 
case  abowfld  the  father  to  be  an  unsuitable 
person  to  have  the  custody  of  his  children, 
and  constituted  a  Justification  for  placing 
them  In  other  hands  and  under  other  guard- 
ianship, we  believe  such  trouble  and  mis- 
chief would  follow  as  would  find  no  adequate 
compensation  In  the  possible  and  occatdonal 
betterment  of  the  condltlm  of  such  trans- 
planted child.  Mot  every  child  whose  father's 
personal  habits  and  attention  to  his  family 
fall  abort  of  the  standard  which  all  of  us 
would  approve  should  be  transferred  to  other 
custody  and  guardianship;  and,  if  this  appel- 
lant Is  to  lose  the  care  and  custody  and  com- 
panionship of  his  only  child,  we  are  satis- 
lied  that  the  rights  and  interests  of  other 
families  and  other  fathers  and  other  chil- 
dren require  that  more  persuasive  and  con- 
vincing reasMU  should  be  given  for  thus  sun- 
dering the  r«7  tenderest  relations  of  human 
life  than  are  found  In  the  verdict  of  this 
Jury.  We  are  not  sure  but  It  ought  to  be 
done  In  this  case;  but,  if  so,  the  facts  which 
Justify  It  should  go  with  the  Judgment  as  a 
rule  for  future  cases.  We  think  the  case 
should  be  retried  on  Its  merits,  and  for  that 
purpose  the  Judgment  will  be  reversed;  but, 
realizing  as  we  do  that  the  final  outcome  of 
a  new  trial  Is  uncertain,  and  that  any  change 
In  the  custody  of  this  little  girl  which  should 
prove  but  temporary  would  not  be  for  her 
Interest  or  advantage,  but  a  positive  mis- 
fortune to  her,  this  court  is  clearly  of  the 
opinion  that,  pending  such  new  trial,  and 
until  final  Judgment  therein  is  reached,  the 
care  and  custody  of  this  child  should  remain 
In  statu  quo,  and  to  that  extent  the  reversal 
«f  this  Judgment  Is  tempwarily  qualified.  All 
the  Judges  ctmcur. 


HEINTZ  V.  MOULTON  et  h1. 
(Supreme  Court  of  South  Dakota.    Aug.  3, 
1895.) 

Masdahus  —  PLAiSTirr  —  DsFBxnANTa—  RsrDSAi. 
or  School  Boakd  to  PEuroitif 

BTATCTOST  DtJTT. 

1.  In  mandamai  prooeodinxa  to  enforce  a 
private  rigbt,  the  real  party  Id  Interest  shoald 
be  named  as  plniiitiff,  aad  such  proceeding 
should  not  be  eDtitleil  in  the  nnme  oi  the  state 
on  thp  relation  of  »«ch  party.  Howard  v.  City 
of  Huron  (S.  D.)  59  N.  W.  fe33. 

2.  The  chairman  of  the  district  school 
boani  la  not  a  necessary  party  defendant  in  such 
proceeding,  when  It  affirmatively  appears  that 


he  has  at  all  times  held  himself  In  readiness  to 
perform  the  acta  aouebt  to  be  enforced  by  the 
court's  mandate.  Smith  v,  Lawrence,  49  N.  W. 
7.  2  S.  D.  135. 

3.  If  the  law  imposes  apon  a  school  board 
unconditionally  an  imperative  duty  which  it 
neglects  to  perform,  no  personal  demand  upon 
the  members  thereof  Is  required.  The  law  is 
continually  demanding,  and  the  failure  to  pei> 
form  constitutes  a  reiusaL 

4.  Mandamus  will  not  Us  to  control  or  dic- 
tate the  action  of  achocd  nfflcers  In  matters  ofB- 
cially  intrnsted  to  their  judpment,  or  onnceming 
which  they  are  authoriied  to  exerdse  a  sotmd 
discretlMu 

(Syllabus     the  Cour».) 

Appeal  from  drcnlt  court,  BnxAlngs  coun- 
ty; J.  O.  Andrews,  Judge. 

Mandamus  'bj  Nicholas  Helnts  against 
Charles  Moulton  and  John  D.  McMillan, 
members  of  the  school  board.  From  a  Jndg^ 
ment  awarding  the  writ,  defradants  appeeL 
Reversed. 

P.  C.  Truman  and  John  O.  Jenkins,  for  ap- 
pellants. Aleaundn  &  Falrlamt^  for  res- 
pondent. 

FULLER,  J.  This  appeal  Is  from  a  Judg- 
ment against  school  directors  awarding  a 
peremptory  writ  of  mandamus  upon  the  r^ 
turn  of  an  alternative  writ,  with  the  require 
ments  of  which  defendants  had  failed  to  com- 
ply, and  by  which  they  were  required,  aa 
such  officers,  to  purchase  a  certain  school- 
house  site  within  the  district,  to  receive 
bids  for  the  removal  of  a  certain  school- 
house  thereto,  and  to  enter  Into  a  conform- 
able contract  with  the  lowest  bidder.  In  ac- 
cordance with  a  vote  of  the  electOTs  previ- 
ously taken  at  a  special  meeting,  alleged  in  the 
affidavit  to  have  been  called  pursuant  to  no- 
tice, and  in  compliance  with  a  petition  signed 
by  seven  resident  voters  of  said  district.  To 
the  alternative  writ,  and  the  affidavit  upon 
which  the  same  was  Issued,  defendants  In 
their  official  capacity  filed  a  demurrer  or  mo- 
tion to  quash,  upon  the  following  grounds: 
"First  The  plaintiff  has  not  legal  capacity 
to  maintain  this  proceeding.  Second.  There 
Is  a  defect  of  parties  plaintiff.  In  this:  that 
the  state  of  South  Dakota  Is  not  made  a  par- 
ty plaintiff.  Third.  There  Is  a  defect  of  par^ 
ties  defendant.  In  that  the  district  school 
board  of  school  district  No.  29  of  Brookings 
county,  a  municipal  corporation,  should  have 
been  made  a  party  defendant,  and  Is  a  neces- 
sary party  defendant;  and  In  this:  that  the 
chairman  of  said  board  is  a  necessary  and 
propOT  party  defendant.  Fourth.  That  said 
writ  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  nor  to  Justify  the 
court  In  Issuing  a  peremptory  writ  of  man^ 
damns." 

Respondent's  counsel  have  moved  this  court 
to  require  appellants  to  execute  and  file  here- 
in an  undertaking  as  required  In  section  5219 
of  the  Complied  Laws,  and  to  strike  from  the 
record  what  has  been  denominated  a  **blll  of 
exceptions,"  upon  the  ground  that  the  same 
Is  Imniat^al,  Irrelevant,  and  contradictory 
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of  the  I'ecoL'd  made  In  the  trial  court.  In  that 
no  (lemuri'er  was  tiled  tberelD  to  the  alter- 
native writ  of  mandamus;  but,  as  we  hare 
concluded  that  the  case  must  be  reversed,  an 
undertaking  would  be  of  no  Interest  to  re- 
spondent. As  to  the  question  whether  an  un- 
dertaking in  this  court  may  be  dispensed 
with  under  section  5229,  as  amended  by 
chapter  G9,  Laws  1S93,  where  an  appeal  Is 
taken,  as  in  this  instance,  by  the  officers  of 
a  school  dlstilct  in  a  purely  official  capacity, 
no  examination  is  required,  becaoae,  If  an 
affirmative  concluskm  were  reached,  this 
court  would  do  no  more  than  to  require,  in 
accordance  with  said  section,  an  undertaking 
to  be  filed,  which,  under  the  view  we  have 
taken  of  the  case  as  above  Intimated,  would 
be  of  no  service  to  elth^  party.  We  aJso  re- 
gard the  second  motion  of  no  practical  im- 
portance. This  court  does  not  look  to  a  bill 
of  exceptions  to  ascertain  the  nature  of  the 
pleadings,  as  they  are  part  of  the  judgment 
roU;  nor  for  the  purpose  of  ascertaining  the 
ruling  of  the  court  upon  a  demurrer.  These 
are  all  matters  of  record  without  the  aid  of  a 
Ull  of  exceptions.  The  purported  imperfec- 
titms  and  unfairness  of  appellants*  abstract. 
pr<H>erly  brought  to  our  attention  by  respond- 
f  nt's  additional  alw tract,  la  not  suetalned  by 
the  record  filed  In  this  court.  It  clearly  a^>ears 
therefrom  tliat  a  demurrer  to  the  alternative 
writ  was  interposed  upon  the  return  thereof; 
that  after  a  full  argument  thereon  the  same 
was  overruled,  and  appdlanta*  exertion  to  the 
ruling  of  the  court  was  duly  noted,  and  that 
Judgment  awarding  a  pw^ptory  writ  of 
mandamus  was  thereupMi  entered.  No  ques- 
tion being  raised  as  to  the  power  of  the  court, 
under  section  5520  of  the  Compiled  Ijaws,  to 
grant  a  peremptory  writ  in  any  event,  with- 
out proof  of  the  allegations  upon  which  the 
alternative  writ  issued,  tlie  point  is  not  de- 
cided. 

Zt  appears,  from  the  affidavit  upon  which 
the  ai^Ucation  was  based,  that  the  relator, 
a  legal  vot^  and  taxpayer  4tf  said  district, 
has  four  children  of  school  age  entitled  to 
school  privileges  therein;  that  the  school- 
house  in  question,  to  which  be  must  s«id  his 
chlldr^  It  at  all,  as  presently  located,  Is 
three  miles  from  his  place  of  residence,  and 
that  said  children  are  thereby  d^^ved  of 
•cbool  inrlvUeges;  that  If  the  scho<ribouBe 
wore  removed  to  the  location  described  In 
said  affidavit,  and  designated  by  the  votws 
of  said  district  as  the  site  to  which  the  same 
•bould  be  r^ored,  he  wonld  th«i  reside  but 
one  mile  and  a  half  thwefrcKn,  and  oonld 
send  bis  chlldr^  to  school.  We  think  he 
has  shown  himself  to  be  a  party  beneficially 
interested,  and  entitled  to  make  an  affidavit 
and  application  for  the  writ,  ander  section 
BaiS  of  the  Compiled  Laws,  and  that  the  pro- 
ceeding should  not  be  enUtled  in  the  name  of 
the  state.  The  first  two  objectlMu  to  the  Is- 
suance of  the  writ,  specified  and  tvged  by 
counsel  for  appellants,  are  untenable.  How- 
aid  T.  Clt7  at  Huron  (S.  D.)  S9  N.  W.  833; 


Smith  V.  Lawrence,  2  S.  D.  180,  49  N.  W.  7. 

It  is  alleged  that  plaintiff  is  the  chaimuu) 
of  the  school  board  In  question,  and  that  de- 
fendants constitute  a  majority  thereof,  and, 
as  It  clearly  appears  that  plaintiff  Is  willing 
and  anxious  to  act  in  accordance  with  the 
mandate  of  the  court,  he  Is  not  an  Indispens- 
able party  defendant  Smith  r.  Lawrence, 
supra. 

To  the  objection  "that  said  altmiative  writ 
does  not  state  facts  sufflclrat  to  constitute  a 
cause  of  action,  nor  to  justify  the  court  In  Is- 
suing a  peremptory  writ  of  mandamus,"  we 
wUl  now  direct  our  attention.  Counsel  Cor 
appellants  maintain  that  it  Is  neither  alleged 
In  the  affidavit  nor  alternative  writ,  oat  does 
it  in  any  manner  aK)ear,  that  a  demand  bad 
been  made  upon  the  degCendanto,  or  eltJier  of 
them,  to  perform  the  acts  required  by  the  al- 
ternative writ;  but.  If  it  were  the  well-deOn- 
ed  and  impuutlTe  official  duty  of  the  d^otd- 
ants  to  perform  such  acts  micimditionaUy, 
DO  personal  demand  Is  necessary.  The  law 
Is  contlnnally  demanding,  and  the  failure  to 
perform  constitutes  a  refusal  Smith  v. 
Lawrence;  supra;  Merrill,  Mand.  257.  Und«' 
section  S  of  chapter  4,  Laws  1883,  at  page 
U6,  the  clerk  of  the  school-district  board, 
having  under  its  control  bat  one  school.  Is 
required,  when  requested  by  a  majoritr  of 
the  board,  to  call  a  special  meeting  at  any 
time,  by  giving  written  notice  to  each  mem- 
ber of  the  board;  and.  when  there  are  not 
more  than  three  schools,  fire  legal  voters 
may  petition  the  clerk  to  call  a  special  meet- 
ing of  the  voters  at  any  time,  and  It  sliall  be 
tl\e  duty  of  the  clerk  to  post,  at  least  teu 
days  prior  to  the  time  of  meeting,  la  three  of 
the  most  conspicuous  places  in  the  district,  a 
notice  of  such  meeting,  giving  the  date,  hour, 
and  object  thweof ;  and  in  a  district  having 
more  than  three  schools,  under  section  1  of 
chapter  5,  a  special  meeting  may  be  called 
by  a  director  or  a  majority  of  the  patrons  of 
the  school,  upon  five  days'  notice  of  similar 
import  posted  as  above  required,  and  at  stKh 
meeting  the  district  school  board  may  be  peti- 
tioned to  remove  the  scboolhouse  to  a  more 
convenient  location,  for  the  section  of  a  new 
one,  or  the  sale  of  an  old  one  and  the  lamto 
belonging  thereto,  and  upon  any  other  sub- 
ject connected  there  with.  Said  section  con- 
cludes AS  fcOlows:  "Provided  further,  that 
nothliv  cwtained  h«reln  shall  piwvent  the 
district  board  from  ezerdslnc  a  sound  dis- 
cretion as  to  the  propriety  or  expediency  of 
making  repairs,  removing,  erecting  or  selling 
schoolhouses  and  the  land  pertaining  there- 
ta"  Although  the  alternatire  writ  does  not 
state  by  what  authority  the  meeting  was 
called,  nor  the  number  of  schools  In  the  dis- 
trict, nor  that  any  notices  of  the  meeting 
were  posted  as  required  1^  law,  nor  that  the 
district  has  funds  with  which  to  purchase  a 
schoolhouse  idte  or  defny  the  expense  of  re- 
moval, we  prefer  to  base  our  decision  upon 
the  broad  ground  that  mandamus  wQl  not 
lie  to  compel  the  performance  ot  acts  which 
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the  law  has  left  to  the  sound  discretion  of 
public  officers.  Comp.  Laws,  5  5517;  Bailey 
T.  Lawrence  Ca  (S.  D.)  51  N.  W.  331;  Mer- 
rill, Mand.  110;  High.  Sxtr.  Rem.  42.  The 
apparently  Inflexible  rule  that  mandamus 
will  not  lie  to  conti-ol  or  dictate  the  action  of 
public  officers  in  matters  officially  intrusted 
to  tbeir  Judgment,  or  concerning  which  they 
are  authorized  to  exercise  a  sound  discretion, 
BO  directly  underlies  the  entire  jurisdiction  of 
maudajuus,  and  Is  so  uniformly  applied  by 
all  the  courts,  that  further  notice  is  needless. 
The  Judgment  awarding  the  peremptorr  writ 
of  mandamus  la  nvwmeA. 


PAGE  ▼.  CHICAGO,  ST.  P.,  M.  &  O.  RT.  CO. 

(Supreme  Court  of  South  Dakota.   Ao^  3, 
1895.) 

LiABiuTT  Of  Cahbibb  bsjoud  Itb  Like— Cox- 
tract — PowEH  OF  Agent — Etide^ick. 

1.  In  the  alwence  of  a  special  contract,  the 
liability  of  a  common  carrier  accepting  freight 
for  a  place  beyond  Its  usual  route  ceases  when 
snch  freight  is  properly  dehrered  to  a  compe- 
tent carrier  carrying  to  the  place  of  address  or 
connected  with  those  who  thus  carry,  Comp. 
Laws,  I  3905. 

2.  A  local  rtatton  agent,  as  such,  baa  no 
power,  without  further  authorizatiim,  ezpreaa  or 
Implied,  to  bind  his  company  by  a  contract  to 
transport  freight  beyond  ita  line. 

3.  It  i*,  however,  entirely  competent  for  a 
carrier  to  contract  to  carry  frei^t  tieyond  its 
own  lin^  and  if  it  does  so  undertalt^  such  con- 
tract is  binding  upon  it. 

4.  Such  contract  may  be  shown,  not  only 
by  exi^ess  stipnlatlmi  of  the  authori^  agent 
of  the  carrier,  but  b^  facts  and  circumstances 
created  by  itself,  indicating  that  it  was  thus  to 
carry  through. 

6.  An  agre«neiit  Upon  and  payment  of  one 
entire  and  s<^d  compensation  to  the  place  of 
deatinati<»i,  and  the  sending  by  the  carrier  of  a 
car  of  the  connecting  line  over  which  such 
freight  was  to  pass,  upon  and  after  an  ajrree- 
ment  with  the  local  agrat  that  the  shipper  was 
to  bare  a  through  car,  so  that  the  freight  should 
not  be  subject  to  be  unloaded  or  bnndled  in  tran- 
sit, are  circumstances  sufficiently  tending  to 
show  a  through  contract  to  entitle  such  evidence 
to  go  to  the  jury  upon  the  question  of  whether 
or  not  the  earner  made  or  lecognised  snch  a 
contract 

Fuller,  J.,  dissenting. 

{Syllflbus  by  the  Court.) 

Appeal  from  circuit  court,  Davison  county; 
D.  Haney,  Judge. 

Action  by  Paul  E.  Page  against  the  Chi- 
cago, St.  Paul,  Minneapolis  &  Omaha  Ball- 
way  Company.  Plaintiff  had  judgment,  and 
defendant  appeals*  Aflarmed. 

H.  H.  Keith  and  D.  A.  Mizener,  for  appel- 
lant.   Preston  &  Hannett,  for  respondent. 


KBLLAM,  J.  This  Is  an  action  to  recover 
for  damages  to  a  car  load  of  popcorn  shipped 
by  respondent  from  Mitchell,  S.  D.,  over  ap- 
pellant'b>  road.  The  corn  was  consigned  to  a 
party  In  Boston,  and  It  is  practically  undis- 
puted that  it  was  damaged  in  transit,  but 
after  it  left  appellant's  line  of  road.  It 


la  evident  that  the  rights  of  respondent  aud 
the  liabilities  of  appellant  must  depend  upon 
the  contract  under  which  the  coru  was  ship- 
ped. If  appellant  made  a  through  contract, 
by  which  It  undertook  to  transport  the  coin 
through  from  Mitchell  to  Boston,  then  It  may 
be  liable;  but  unless  it  did  by  contract  under 
take  to  do  more  than  to  carry  it  safely  over 
its  own  line,  then  it  would  not  be  liable  for 
Injuries  occurring  on  other  lines  after  its 
own  duty  had  beeu  discharged  by  properly 
delivering  it  in  good  condition  to  such  con- 
necting line.  This  Is  statute  law.  Comp. 
Laws,  §  3905.  At  the  conclusion  of  the  evi- 
dence the  court  refused  to  direct  a  verdict 
for  the  defendant,  and,  under  lustructious  ex- 
cepted to  by  defendant,  submitted  the  ques- 
tions in  issue  to  the  Jury,  who  found  for  the 
plaintiff.  From  the  Judgment  entered  there- 
on the  defendant  appeals. 

While,  as  alieady  stated,  the  duty  of  ap- 
pellant company,  In  the  absence  of  a  differ-, 
erent  ctmtract,  was  fully  performed  when  it 
safely  carried  the  com  to  the  terminus  of  Its 
own  line  and  delivered  it  in  good  condition 
to  the  connecting  line,  yet  it  was  entirely 
competent  for  It  to  make  a  contract  to  carry 
It  through  to  Boston,  and  if  it  did  so  under- 
take, such  contract  would  be  binding  upon  it. 
Railroad  Co.  v.  Pratt,  22  WalL  132:  Uill 
ManuTg  Co.  t.  Boston  &  L.  R.  Corp.,  1(H 
Moss,  122;  Qulmby  v.  Vanderbilt,  17  S.  Y. 
306;  Condict  v.  Railway  Co.,  54  N.  Y.  500. 
It  Is  probably  equally  v/ell  settled  that  a 
local  station  agent,  as  such,  has  no  power, 
without  further  authorization,  express  or  Im- 
plied, to  bind  his  comiWDy  by  a  contract  to 
transport  freight  beyond  its  line.  Grover  & 
Bakw  Sewing  Macli.  Co.  v.  Missouri  Pac. 
Ry.  Co.,  70  Mo.  072;  RaUroad  Co.  v.  Pratt, 
supra;  Burroughs  y.  Railroad  Co.,  100  Mass. 
26;  Wait  V.  Railroad  Co.,  5  Lans.  475. 

Neither  of  these  propositions  Is  disputed 
by  either  party,  but  the  claim  of  appellant  is 
that  there  was  no  evidence  in  the  case  so 
tending  to  show  an  enlargement  of  the  au- 
thority or  power  of  the  station  agent,  or  a 
recognition  by  the  company  of  the  coutiact 
claimed  to  have  been  made,  as  to  justify  the 
submission  to  the  Jury  of  the  question  of  his 
authority  to  bltid  the  company  by  the  con- 
tract which  respondent  claims  he  under- 
took to  niaka  Assuming  for  the  moment 
that  the  agent  had  authority  to  make  a 
through  conti-act,  we  thluk  the  question  of 
whether  he  did  so  or  not  Is  settled  affirma- 
tively by  the  verdict  of  the  Jury,  for  they 
were  distinctly  charged  by  the  court  to  find 
from  the  evidence  what  was  the  Intention 
and  tmderstandlng  of  the  parties,  as  to 
whether  the  undertaking  was  to  carry  the 
corn  through  to  Boston  and  in  a  through 
car,  without  transshipment,  or  simply  to  car- 
ry It  to  the  end  of  appellant's  road  and  de- 
liver to  a  connecting  line,  and  that,  unless 
they  found  affirmatively  on  the  first  proposi- 
tion, they  could  not  find  a  verdict  for  the 
plaintiff.   We  conclude,  therefore^  that  the 
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cipoD  question  In  the  case  Is  this:  Did  the 
trial  court  err  In  submitting  to  the  jury, 
against  defendant's  objection,  the  question 
■ot  the  station  agent's  authority  to  make 
and  bind  his  company  by  a  through  contract? 
The  settlement  of  this  question  will  require 
an  examination  of  the  evidence.  While  the 
testimony  of  the  station  agent  and  the  plain- 
tiff may  be  in  some  respects  discrepant,  the 
question  must  be  considered  from  the  stand- 
point of  the  plaintiff's  evidence,  for  the  Jury 
was  entitled  to  accept  his  version  of  what 
was  said  and  done  as  correct,  and  so  the 
ijnestlon  before  the  trial  court  was,  would 
the  plaintiff's  evidence,  if  accepted  by  the 
jury,  sustain  a  verdict  In  his  favor?  The 
plaintiff  after  testifying  that  he  had  a  lot 
of  popcorn  which  he  desired  to  ship,  and  that 
Air.  Obeland,  appellant's  station  agent  at 
Mitchell,  solicited  the  consignment,  proceeded 
as  follows:  "Mr.  Obelaod  said  that  he  im- 
derstood  that  I  bad  a  car  of  corn  to  ship  to 
Boston  and  that  he  would  like  me  to  consign 
that  corn  over  his  road,  •  •  •  I  told  him 
that  if  he  would  give  me  as  good  or  better 
rate  than  the  Milwaukee  road  would  do.  that 
I  would  consign  over  his  line  of  road.  He 
said  he  could  not  give  me  a  rate,  a  cut  rate, 
but  be  would  write  for  Instructions  and  see 
wbat  be  could  do.  I  next  saw  him  a  week 
or  ten  days  afterwards.  He  then  said  he 
tiad  a  rate,— that  he  bad  got  Instructions, 
and  had  received  a  rate.  That  Is  all  he  said 
at  that  time.  I  then  said  I  would  ship  over 
bis  road.  That  Is  all  I  said  at  that  time.  I 
next  bad  a  conversation  with  him  in  refer- 
ence to  the  shipment  of  this  frelgbt,  probably 
a  week  later  at  my  place;,  He  came  ont  and 
asked  me  when  1  would  be.  reedy  to  ship, 
and  when  to  order  a  car.  I  told  him  I  would 
ship,  and  there  was  a  conversation  about  a 
throufrti  car,  and  I  made  an  agreement  with 
liim  then  for  a  new  car  and  a  throngh  car, 
and  a  car  that  was  not  to  be  transfetred,— no 
transferring  of  the  goods,— through  to  Boston 
-without  a  transfer.  He  said  that  he  had  re- 
ceived a  rate,  a  lower  rate  thiiii  the  Milwau- 
kee was  giving  at  that  time.  He  stated  the 
rate  waa  (12^^  cents.  *  *  *  1  Insisted  on 
A  car  that  must  be  a  through  car,  wltliout 
any  transfer  of  goods.  The  freight  was  to  be 
IMiynble  at  Boston.  I  said  that  I  would  ship 
the  corn  If  I  conld  get  the  rate,  a  through 
car,  and  a  c&r  that  would  not  be  transferred. 
He  sfltd  that  was  the  kind  of  a  rate  and  the 
kind  of  a  car  that  he  would  grlve  me.  Q.  To 
whom  did  you  Instruct  Mr.  Obeland,  If  at 
all.  to  ship  that  com  to  Boston?  A.  It  was 
billed  to  James  Spear.  Q.  What  did  be  say 
In  n.>ference  to  the  shipping  of  It  to  Mr. 
Spoar?  A.  He  said  he  would  bill  it  through 
to  Mr.  Siicflr."  By  the  testimony  of  Station 
Agent  Obeland,  It  appeared  that  the  car  fur- 
nished for  tlie  shipment  of  this  corn  was 
not  one  of  appellant's  cars,  but  a  new  car  of 
the  Soo  line,  wblcb  connected  with  appel- 
lant's line  at  Minneapolis,  that  he  did  not 
tirder  a  Soo  ear.  and  that  ha  did  not  know 


who  did.  He  further  says:  "I  know  how 
It  came  th^t  the  Soo  car  was  sent  here  for 
that  shipment  I  ordered  a  car  that  I  could 
load  popcorn  In  to  be  consigned  to  Boston, 
and  they  gave  me  a  foreign  car  because  we 
could  not  load  any  of  our  own  cars  off  our 
own  line.  ^Is  car  being  sent  care  of  Soo 
line,  they  gave  me  a  Soo  car.  I  suppose  that 
Is  the  reason." 

It  Is  very  evident  that  no  specific  author- 
tuition  of  the  agent  Obeland  Is  shown  to 
make  a  through  contract  or  a  contract  bind- 
ing appellant  company  to  carry  this  freight 
beyond  the  limits  of  its  own  road,  but  au- 
thority to  contract  and  the  contract  may  be 
inferred  from  facta  and  circumstancee 
whose  existencci  if  found  to  exist,  could 
hardly  be  accounted  tor  uccept  upon  the 
theory  that  the  parties  had  mutually  and 
authoritatively  agreed  upon  what  should  be 
done.  Accepting  Page's  testimony  as  cor- 
rect, and,  as  before  remarked.  In  the  settle- 
ment of  the  immediate  question  now  before 
us,  we  must  assume  that  the  jury  would 
have  so  accepted  it,  there  could  be  little 
doubt  that,  when  the  com  was  accepted  for 
shipment,  both  he  and  the  agent  understood 
that  the  understanding  of  the  company  waa 
to  take  It  tlirongh  to  Boston  In  the  Soo  car, 
into  which  It  was  loaded  at  MttobeU.  If 
the  agent  did  not  so  understand  It;  and 
Page's  testimony  is  true,  he  was  dealing 
fraudulently  with  Page,  for  by  ancb  testi- 
mony the  exact  cmidltlon  under  which  the 
shipment  was  made  by  Page  and  received 
by  the  agent  was  tbat  It  was  to  be  a 
through  shipment  in  a  car  without  a  trans- 
fer. It  Is  true,  the  testimony  does  not  v&ry 
directly  or  satisfactorily  connect  the  general 
frelgbt  agent  or  the  other  general  officers 
of  tbe  company  with  such  understandlnff  be- 
tween Page  and  the  station  agent,  but  we 
aro  inclined  to  think  that,  while  tbe  agent's 
authority  could  not  be  aafely  found  from 
any  one  inrtlcular  and  isolated  fact  found, 
yet  all  tbe  facts,  with  the  inferences  prop- 
erly dedudble  therefrom,  were  anfflcient  to 
jostl^  the  court  in  submitting  the  question 
to  tbe  Jury  as  one  of  Cact,  whether  tbe  com- 
pany had  ao  empowered  the  agent,  or  bad 
recognised  tbe  contract  claimed  to  have  been 
made  with  blm  aa  binding  upon  it  First,  a 
through  price  was  given  and  agreed  upon, 
which  was  to  be  the  one  and  mtlre  com- 
pensation for  carrying  through.  In  Rail- 
road Go.  Piatt,  22  WaU.  182,  the  court.  In 
speaking  of  the  slgnlflcance  of  such  fact, 
says:  "Again,  a  apeclflc  price  was  agreed 
upon  for  tbe  tranaportatlon  ova  tlie  whole 
route.  This  was  in  accordance  with  the 
practice  and  whether  paid  at  Potsdam  or 
at  Boston  was  unimportant  •  •  •  Hie 
Jury  were  jnatlfled  In  Inferring  that,  where 
a  carrier  fixes  a  price  for  transportation 
over  tbe  whole  route,  he  makes  The  entire 
contract  his  own.  One  who  carries  simply 
over  his  owu  line,  and  thence  roi-ward  by  other 
lines,  would  ordinarily,  the  jury  may  say, 
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-make  or  collect  bla  own  charges,  and  leave 
tbe  remalniiiff  charges  to  be  collected  by 
those  perform  loir  the  remaining  service. 
ICecelpt  of  the  entire  pay  affords  a  fair  pre- 
sumption of  an  entire  contract"   In  Boot 

Ballrottd  Oo.»  45  N.  Y.  532,  the  court,  re- 
ferring to  the  manner  In  which  a  throogh 
contract  may  be  ahown,  said:  "Such  an  nn- 
<lertaking  may  be  eetabllshed  by  express 
•contract,  or  by  showing  that  the  company 
iield  Itself  out  as  a  carrier  for  tba  entire  dis- 
tance, or  received  freight  for  the  entire  dia- 
aancotor  other  dtcumatances  indicating  that 
At  was  to  carry  through."  In  Bailroad  Co.* 

Oopeland,  24  IlL  882,  where  the  question 
was  as  to  the  liability  of  the  recetrlng  com- 
Siany  for  the  loss  of  baggage  beyond  its  own 
llne^  where  the  owner  had  paid  through 
fare  to  such  first  company,  the  court  thus 
tersely  pat  the  undertaking  of  such  com- 
pany with  the  passenger:  "Toa  pay 
through,  and  you  and  your  baggage  shaU 
tie  carried  through."  This  Tlew  of  the  effect 

a  through  paymrat  was  declared  In  Can- 
-dee  T.  Bailroad  Ca,  21  Wis.  587,  to  be  a 
"safe,  sound,  and  reasonable  rule."  In  each 
«f  the  following  cases,  the  fixing  and  re- 
■oelpt  of  (me  entire  compensation  for  the 
tluough  route  Is  spokw  of  as  a  circum- 
stance, in  connection  with  others,  tending 
to  show  a  through  contract,  or  such  a  "con- 
nection In  business"  between  the  several 
lines  as  to  make  the  first  carrier  liable  for 
the  whole  route.  Weed  t.  Railroad  Co.,  19 
-Wend.  034;  Hart  ▼.  Bailroad  Co.,  S  N.  Y. 
37;  Wilcox  T.  Parmelee,  S  Sandf.  610;  Nash- 
ua Lock  Co.  T.  Worcester  ft  N.  B.  Co..  48 
N.  H.  339;  Chonteaux  t.  Leech,  18  Pa.  St 
232;  Steamboat  Go.  t.  Brown,  54  Pa.  St  82, 
In  2  Pars.  Gont  p.  212,  the  learned  author, 
In  speaking  of  what  would  tend  to  show  a 
contract  to  carry  through,  says:  "And  hla 
receipt  of  payment  for  the  whole  route 
would  be  evidence  going  far  to  prove  such 
mndertakiug." 

We  should  be  unwilling  to  hold  that  the 
IHiymeDt  and  receipt  of  one  entire  compen- 
sation was  snfflcieut  of  Itself  to  establish  a 
through  contract,  but  ve  do  think  It  reason- 
■able,  and  Justified  by  well-considered  au- 
thorities, to  hold  that  it  Is  of  Itself  a  fact  to 
be  considered.  In  connection  with  other  cir- 
cumstances, If  any  are  shown,  as  going  to 
«hOw '  the  Intent  and  undovtandlng,  and 
therefore  the  contract,  of  tbe  parties.  It 
Cnrther  appears  that  the  car  furnished  for 
this  shipment  was  not  one  of  Its  own,  but 
oDtt  of  an  Eastern  line.   The  agent  snys  he 
did  not  order  such  car.   Presumably,  then, 
It  was  sent  by  the  company.   The  agent  ac- 
counted for  this  car  being  sent  on  the 
ground  that  appellant  company  did  not  send 
Its  own  cars  off  its  own  line  of  rond,  but  this 
would  not  explain  If  the  company  contem- 
plated a  transfer  of  this  freight  at  Minne- 
apolis, the  end  of  its  line.    We  do  not  re- 
gard tbe  fact  at  all  controlling,  and.  consid- 
ered aloneb  would  probably  not  be  very  Im- 


portant, but  It  is  right  in  line  with  plain- 
tiff's claim  that  the  company  was  to  take 
the  com  through  without  transshipment, 
and,  unexplained,  was  another  circumstance 
from  which,  with  others,  the  Jury  might  In- 
fer an  agreement  so  to  do.  The  company 
did  Jnst  wbat  It  seems  to  us  It  would  have 
done  if  It  fully  understood  that  the  com 
was  to  be  taken  through  without  rdoadlng. 
It  sent,  not  one  of  its  own  can,  but  one  of 
a  connecting  line,  over  which  the  freight 
was  to  be  transferred  after  It  left  the  de- 
fendant's road.  This  circumstance,  which 
the  company  Itself  created,  would  certainly 
confirm  Page  in  the  undwstandlng  that  he 
had  made  a  valid  contract  with  the  agmt 
tor  a  through  car,  and  that  the  company 
was  recognising  and  carrying  It  out  As 
was  said  In  £011  Manuf 'g  Co.  v.  Boston  &  L. 
B.  Corp.,  104  Mass.  185:  "Such  being  their 
poaltlon.  they  offw  to  receive  goods  to  be 
carried  to  New  York.  They  receive  them  to 
be  d^vered  then.  They  give  a  waybill  for 
the  entire  distance.  They  take  pay  for 
transportation  over  the  wliole  of  tlie  lln& 
The  whole  course  of  proceedings  Is  exactly 
what  it  would  be  if  they  meant  to  contract 
for  the  whole  distance,  and  to  all  appear- 
ances, as  between  them  and  the  owner,  tlie 
frtight  mon^  Is  one  indivisible  Item.  We 
think  these  circumstances  Justify  the  Inf^ 
ence  that  they  assume  the  liability  for  the 
entire  transit,  relying  upon  a  third  party 
for  Indemnity  against  all  risks  occurring  be- 
yond their  own  limits."  In  the  above  case, 
the  freight  was  billed  through.  In  the  case 
at  bar,  the  appellant  attaches  much  Impor- 
tance to  the  fact  that  this  com  was  billed 
only  to  BUnneapoIls,  but  the  billing  was  tbe 
act  of  the  station  agent  If  he  billed  It 
through  to  Boston,  as  Page  swears  he  said 
he  would,  tbe  company  would  doubtless 
have  claimed,  as  now,  that  he  had  no  au- 
thority to,  and  did  not  Mud  It  by  so  doing. 
It  nowhere  appears  that  Page  knew  that  It 
was  not  billed  through,  as  be  testifies  it  was 
to  be.  but  was  only  billed  to  Minneapolis. 
The  fact  that  It  was  so  billed  without 
Page's  knowledge  Is  only  important  as  tend- 
ing to  show  the  agent's  nnderstonding  of 
the  contract.   It  Is  not  controlling. 

Suppose  a  shipper  applies  to  the  stotioo 
agent  at  Pierre,  on  the  Northwestern  Ball- 
way,  for  a  rate  and  a  through  car  to  Mitchell, 
on  the  Milwaukee  road.  The  agent.  Informs 
him  that  he  will  get  falm  a  rate  ttom  hla  su- 
perior oSBcen.  He  afterwards  gives  him  the 
rate  so  received.  The  shipper  accepts  the 
terms,  and  tbo  company,  from  Its  headquar- 
ters, sends  falm  a  Milwaukee  car,  which  he 
accepts  and  loads.  Can  It  be  fairly  said  that 
there  la  nothing  In  such  facts,  unexplained, 
tending  to  show  a  knowledge  and  an  under- 
standing on  the  part  of  the  company  that  he 
was  to  have  a  through  car?  It  would  not 
prove  such  contract,  and  Its  probative  force 
might  be  weak,  but  It  would  not  be  Imma- 
terial, oertelnly,  when  considered  In  connec- 
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tion  with  other  cirotiiustnaces,  such  as  the 
payment  of  one  entire  compensaUon'  to  the 
point  of  destlnntlon.  Through  sblpmenta  of 
freight  under  one  entire  contract  with  the  r«- 
ceiriDg  carri^,  over  its  own  and  connectinc 
lines,  are  not  infrequent  or  extraordinary 
transactions,  and  while  the  carrier,  like  any 
other  party  Is  only  liable  npiMi  such  contract 
as  It  has  made,  the  making  of  the  contract 
may  be  Inferred  from  its  conduct  and  attend- 
ing circumstances  which  It  creates.  It  would 
be  wrong  and  intolerable  to  hold  that  such 
contract  could  only  be  shown  by  evidmce  of 
an  express  and  formulated  agreement  by  the 
manager  or  gen^l  freight  officers  ot  audi 
(-ari'ier.  In  this  case  the  facts  and  circmo- 
iitances,  as  testified  to  by  Page,  In  our  opin- 
ion tended  to  show  an  understanding  by  the 
comiNuty  that  It  was  to  take  tbe  corn  tlirough 
to  Boston  without  change  of  cars.  As  against 
the  evidence  of  the  station  ag«it,  It  might 
iK)t  have  satisfied  us  that  sacfa  was  the  com- 
Iiauy's  understanding;  but  it  was  a  question 
of  fact,  and,  under  an  Instmctkm  which  we 
think  stated  the  law  correctly  and  with  falp- 
iieaa  to  both  sides,  the  jury  found  tbe  fact  in 
favor  oi  the  plainttd.  The  other  assignments 
of  emir  are  generally  snbordlnate  to,  and 
ccmtrolled  by,  the  views  we  have  here  ex- 
pressed upon  the  main  question.  We  have 
examined  them  all,  and  aee  do  good  reason 
f<w  diatnrbing  tbe  Judgment  of  tbe  trial  oonrt, 
and  the  same  la  afllrmed* 

CORSON,  P.  J.,  concgze^ 

FULLER,  J.  (dissenting).  I  cannot  concur. 
There  was  no  evidence  before  tbe  Jury  tend- 
ing to  establish  a  through  contract,  entered 
into  between  plaintiff  and  some  one  autbw- 
iaed  to  bind  tbe  defendant  CMnpai^.  Tbe 
general  freight  agent  was  not  requested  to 
authorise  the  pitoposed  agreement,  nor  did  he 
even  quote  a  through  rate  to  bis  agent  at 
Mitchdi,  with  whom  plaintiff  alone  trans- 
noted  tbe  bttfldness.  'I'be  rate  furnished  waa 
from  Minneapolis  to  Boston,  to  which  the  lo- 
Tttl  station  agent  added  the  i»lq;ted  schedule 
rate  from  Mitchell  to  Minneapolis.  It  may 
be  reasonably  Inferred  that  the  local  agent 
would  have  qnoted  a  through  rate  In  the  first 
instance  witbout  conaoltlng  his  superior  ofii- 
cer  had  he  known  the  tariff  from  Minneapolis 
to  Boston,  because  be  testified  that  he  never 
made  aerate  beyond  the  con^Mtny's  line  unless 
he  had'a  printed  rate,  and  that  in  this  case, 
wlien  he  trf>talned  the  rate  over  connectb:^ 
Ihies,  he  merely  added  thereto  the  rate  from 
Mitchell  to  Minneapolis,  and  simply  Infbrmed 
tbe  plaintiff  what  it  would  cost  per  hondred- 
weight  to  ship  the  com  from  AOtch^  to  Bos- 
ton. Mr.  Obeland,  the  tocal  agent,  and  tbe 
only  person  with  wbmn  plaintiff  dealt,  testi- 
fied positively  that  be  was  not  autborioed  by 
any  superior  officer  of  tbe  company  to  make  a 
contract  to  ship  a  through  cor  from  Mltehell 
to  Boston,  and  his  evidence  In  that  paiticular 
is  undlq^uted.   Plaintiff  knew  that  tbe  de- 


fendant was  not  <«>aatlng  a  continuous  line 
of  railway  from  Mitchell  to  Boston,  and  knew 
that  the  agent  at  Mitchell  was  unable  to  quote 
blm  a  rate  beyond  the  point  where  the  car 
would  be  transferred  to  a  connecting  line. 
According  to  plalntlfTs  own  testimony,  nutli- 
Ing  was  said  by  either  party  about  a  throuKb 
cor  until  after  the  contract  to  consign  the 
com  over  defendant's  line  waa  entered  into. 
Here  la  tbe  agreement,  as  stated  by  plaintiff 
upon  tbe  witness  stand:  "I  told  htm.  if  lie 
would  give  me  as  good  or  better  rste  than 
tiie  Milwaukee  road  would  do,  that  I  would 
consign  over  his  line  of  road.  He  said  he 
could  not  give  me  a  rate,  a  cot  rate,  but 
woidd  write  for  InstructlMis  and  see  what  be 
could  do.  That  is  all  be  said  at  that  time 
I  next  saw  htm  a  week  or  10  days  afterwards 
in  the  Knigbts  ot  Pythias  halL  Ue  then  said 
he  had  a  rate,— tibat  he  bad  got  InstmctimM, 
and  had  received  a  rate  That  Is  all  he  said 
at  that  time.  I  then  said  I  woidd  ship  over 
bis  road.  That  is  all  I  said  at  that  time." 
True  It  Is,  plaintiff  testified  that  be  made  an 
agreement  with  the  statioD  agent  a  week  or 
so  later  for  a  new  car,  Cron  whlcb  the  com 
would  not  be  transferred  until  It  reached  its 
destination,  tnit  In.  tbe  absence  of  authority 
emkferred  by  a  qualified  supeiior  officer,  <»■  a 
coutfle  of  dealing  from  which  autbwlty  may 
be  Inferred,  It  Is  conceded  in  tbe  majority 
opinion  that  a  station  agent,  aa  soeh,  bas  no 
powo:  to  tfind  Us  company  by  a  contract  to 
tranqtort  property  b^rond  Ita  own  Une. 

No  Importance  should  be  attached  to  tbe 
ftict  that  a  new  Soo  cor  was  sent  to  Mltciiell, 
because  the  agent  testified  that  be  was  never 
allowed  to  load  a  car  off  his  company's  Une. 
Tbe  com  was  billed  to  Mlnneapolfa  In  care 
of  the  Soo  line,  and  there  Is  no  claim  that  Ita 
contents  were  damaged  while  thus  In  transit. 
Defendant's  liability  ceased  when  the  car 
reached  the  end  of  the  company's  route  and 
was  delivered  In  good  order  to  the  next  car- 
rier. Comp.  Laws,  5  3905.  Plaintiff  paid  the 
freight  for  the  entire  route  to  tbe  company 
that  carried  the  corn  into  Boston,  and  It  does 
not  affii*matlvely  appear  that  defendant  ever 
received  any  consideration  for  transportintj 
the  car  from  Mltehell  to  Minneapolis.  If 
plaintiff,  as  stated  by  Judge  KELLAM.  be 
lleved  that  he  had  entered  into  a  througli 
contract,  why  did  he  not  make  a  claim  for 
damages  against  tbe  defendant  to  the  agent 
at  his  home  station,  with  whom  the  purported 
agreement  was  made?  There  is  nothing  In 
the  record  to  Indicate  that  any  demand  for 
damages  was  ever  made  upon  the  defendant, 
but  Is  does  atfirmattvely  appear  that  plaintiff, 
for  fully  a  year  after  the  shipment  was  made, 
looked  to  the  company  at  Boston  to  whom  he 
paid  the  freinht.  The  following  letters  were 
received  in  evidence  without  objection: 

Exhibit  A. 

"Butte  Farm.  Sept  24,  "Ol.  Dear  Sir:  My 
claim  wiU  be  In  the  hands  of  an  attomej  Iv' 
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Oct.  1.  Can  I  e:cpect  aD^-ttatng  like  a  settle- 
'  meut  l>efore  that  date,  and  avoid  a  suit? 
"Yours,  truly, 

"Paul  E.  Page,  Mitchell,  S.  D. 
"B.  D.  Webber,  Boston,  Klass." 

Exhibit  B. 

"Butte  Farm,  July  14, 1891.  B.  D.  Webber, 
BostoQ,  Mass.— Dear  Sir:  Last  fall  I  ship- 
ped from  this  point  a  car  k>ad  of  papcoru, 
sliipped  in  car  No.  20,070  and  consigned  to 
James  Spesrs,  Boston.  The  com  was  dam- 
aged in  trauslt,  and  you  instructed  Mr.  St>eai« 
to  sell  the  ooru  tov  what  he  could,  and  tiiat 
your  company  would  malte  up  the  loss.  Wm. 
V.  Brooks  &  Co.  have  l>een  looking  after  the 
claim,  but  In  writing  them  I  can  get  very 
little  information.  Will  you  please  let  me 
know  in  what  shape  the  claim  is,  what  the 
pras[>ects  for  an  early  settlement,  aud  what 
Brocks  &  Co.  have  done?  Yours,  respct., 
I'iittl  £.  Page,  Mitchell,  S.  D." 

Assuming  the  evidence  of  plaintift  to  be 
ancontradk-ted,  and  viewing  it  in  a  most  fa- 
vorable light.  X  And  nothing  to  Justify  or  sup- 
port an  Inference  that  any  aotboilty  was  ever 
conferred  uqou  Agent  Obeland,  to  make  a 
contract  to  carry  the  property  of  plaintiff 
beyond  the  defendant's  line  of  ralli\-ay,  and 
the  record  discloses  no  conduct  on  the  pait  of 
any  superior  o&cer  from  which  a  Jury  could 
iiifer  such  authority. 

At  the  cODdusloD  of  the  teetimony,  aud  be- 
fore the  case  was  submitted  to  tJie  Jury,  coun- 
sel for  appellant  moved  the  conrlTto  direct  a 
verdict  for  defendant  for  the  reascmB:  "That 
the  alleged  contract  on  the  part  of  the  plain* 
tiff  la  void,  as  It  la  claimed  to  have  been  made 
with  a  station  agent  to  ahip  a  car  beyond 
the  defendant's  line  of  road,  to  wit,  from 
Mitchell  to  Boston,  which  the  station  agent 
lias  no  authority  to  do  without  express  au- 
thorization on  the  part  of  defendant  company, 
and  the  evidence  shows  that  be  had  no  such 
autliotlty.  Upon  the  further  ground  tint 
there  is  no  evidence  in  the  case  to  show  that 
be  was  beld  out  by  the  company  as  an  a«ent 
to  receive  goods  for  it  and  to  bind  the  com- 
pany in  shipping  the  com  in  Question  from 
Mitchell  to  Boston;  that  there  is  no  question 
of  ostensible  agency  in  ttils  case,  tbere  being 
no  proof  to  show  that  this  agent  ever  re- 
ceived any  goods  from  any  person  or  perscms 
at  Mitchell,  to  ship  to  any  point  beyond  the 
line  of  its  road."  It  was  said  in  Stewart  v. 
Railroad  Co.,  3  Fed.  70S.  that  "in  the  absence 
of  a  spedal  contract,  the  Uablll^  of  a  com- 
mon carrier  does  not  extend  beyond  tbe  limits 
of  his  own  route,  and  such  contract  is  not 
established  by  proof  that  tbe  carrier  accsqtted 
tbe  goods  with  a  knowledge  of  their  destina- 
tion and  named  the  through  rate  for  t'he 
eame."  From  the  headnote  in  McCarthy  v. 
ItftUway  Co.,  9  Ma  App.  169, 1  quote  the  fol- 
lowing: "The  giving  of  a  through  rate  to  the 
shipper  by  the  carrier  Is  not  of  itself  evidraoe 
of  a  special  contract  to  cany  beyond  tbe  com- 
pany's Hue." 


It  Is  as  clearly  out  of  the  usual  course  of 
business  for  a  railroad  company  to  contract 
with  reference  to  tbe  use  of  other  companies* 
lines,  as  it  is  for  a  man  to  contract  with  ref- 
erence to  tbe  use  of  his  neighbor's  horse  and 
carriage;  and  in  tbe  face  of  the  undisputed 
evidence  that  the  defendant  had  nothing  to  do 
with  the  ti-ausQctlon,  b^ond  the  quoting  of  a 
rate  from  Minneapolis  to  Boston,  and  in  tbe 
absence  of  anything  to  indicate  a  course  of 
dealing  or  an  arrengenieut  between  the  vari- 
ous lines  over  which  plaintiff's  property  was 
tranaported,  it  is  on  exceedingly  harsh  rule 
that  construes  the  furniBhing  of  such  informa- 
tion by  a  company  to  ita  station  aseut  Into 
an  agreement  entered  into  by  a  i-ailroad  com- 
pany to  carry  property  to  a  distant  point  over 
continuous  lines  not  under  the  control  or  su- 
po^lsion  of  tbe  company  that  receives  such 
property  for  shipment  It  follows,  ther^ore, 
that  the  agent  at  Mitdi^  had  no  authority 
to  make  a  binding  cootract  to  carry  to  Boston, 
and  tbe  mere  naming  of  a  partial  rate  by  one 
having  authority  to  blatd  his  company  by 
such  a  contract  was  simply  to  furnish  ln£er- 
mation  for  tbe  bencaAt  of  a  proposed  customer 
of  his  line  of  railway,  and  to  hold  that  such 
advice  constitutes  evidence  of  an  agreement 
to  carry  over  connecting  lines  to  distant 
points  would  be  liable  to  make  tbe  ofltoen  of 
common  carrins  exceedingly  cauttoos  about 
furnishing  tbe  public  wltta  necessary  Infonna- 
tlon.  I  think  the  motion  sbcmld  have  been 
sustained,  and  tb^  Judgment  appealed  txoaa 
should  be  reversed. 


DONAHUE  V.  QUACKBNBUSH. 

(Sapreme  Court  of  Minnesota.    July  31,  1895.) 

Suit  to  Esforck  Tkust— Li hitatjoxb— Accrual 
or  CAvae  op  Actios. 

A  receiver,  appointed  after  judgment  in 
an  action  for  a  divorce,  took  possession  of 
an  of  the  property  of  tiie  defendant  therein, 
with  power  to  control  the  same,  receive  the 
rents  and  profits  thereof,  and  apply  them  in  pay- 
ment of  alimony,  purchased  in  his  own  nniiii> 
land  so  in  bis  possession  as  receiver  at  an  exe- 
cution sale  thereof,  iftfd  ttat,  wbatever  title 
he  acquired  by  sacta  sale  he  held  in  trii8t  for  sncii 
defendant,  and  that  the  stntute  did  not  com- 
mence to  run  against  an  action  to  enforce  the 
trast  until  he  repudiated  It  by  conveying  the  land 
as  his  own. 
(SyllabuB  by  the  Court.) 

Apfpeal  from  district  court,  he  Sueur  coun- 
ty; M.  J.  Severance,  Judge. 

Action  by  Timothy  Donahue  against  Liv- 
ingstone Qnackenbnsh.  From  an  order  sus- 
taining defendant's  demurrer,  plaintiff  ap- 
peals. Reversed. 

Pfnu  &  Tonus  and  0.  C.  Kolars,  for  ap- 
pellant.  Thomas  Hessian,  for  respondent 

START,  a  J.  This  is  an  appeal  from  an 
order  of  the  district  court  of  the  county  of 
Le  Sueur  sustaining  a  demurrer  to  the  com- 
plaint The  material  allegations  of  the  com- 
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plnlnt  may  be  sammarized  as  foiiows:  On 
April  3U.  1886,  tlie  plaintiff  was  tlie  owuer 
In  fee  of  the  land  described  In  the  com- 
plaint, and  on  that  day  Judgment  was  ren- 
dered against  hint,  at  the  suit  of  bis  wife, 
In  an  action  by  faer  for  a  limited  divorce, 
granting  the  divorce  and  directing  that  he 
pay  her  as  alimony,  in  monthly  instnllmeuts, 
$300  a  year,  the  payment  whereof  was  made 
a  specific  lien  on  his  land.  The  plaintiff  de- 
faulted In  the  payment  of  the  alimony,  and 
thereupon  such  further  proceedings  were 
had  In  the  action  for  divorce  that  August 
li.  Doescher  was  by  the  court  appointed  re- 
ceiver of  all  of  the  personal  and  real  prop- 
erty of  the  plaintiff.  Including  the  land  here 
tn  controvM*8y,  and  directed  to  enter  upon 
and  take  possession  of  the  same,  and  to  se- 
quester and  receive  Into  his  hands  all  of  the 
rents  and  profits  of  all  of  the  lands  and 
goods  of  the  plaintiff,  for  the  purpose  of 
paying  such  alimony.  The  receiver  accept- 
ed the  trust,  and  took  possession  of  the 
whole  of  plalntiers  property.  At  this  time, 
and  daring  all  the  times  hereinafter  stated, 
the  plaintiff,  by  reason  of  mental  weakness, 
was  unable  to  earn  any  money  to  pay  such 
alimony  or  to  support  himself,  and  after  his 
property  was  so  taken  from  him,  and  Its 
possession  and  control  vested  In  the  receiv- 
er, he  had  neither  the  capacity  nor  the 
means  to  protect  his  pn^erty,  all  of  which 
was  at  all  times  known  to  the  receiver  and 
the  d^endant  The  receiver,  August  R. 
Doescher*  the  defendant,  and  the  plaintiff's 
wife,  wrongfully  Intending  to  take  advan- 
tage of  the  plaintiff's  condition  and  deprive 
bim  of  bis  property,  conspired  and  agreed 
between  themselves  to  take  and  use  the 
means  hereinafter  stated  to  acquire  the 
plaintiff's  property  and  did  carry  out  such 
agreement  as  follows:  The  defendant,  In 
pursuance  of  such  conspiracy,  secured  an 
aaslgnment  to'hlmself  of  a  Judgment  against 
the  plaintiff,  recovered  Octolier  5,  1886,  In 
favor  of  one  Harvey,  for  ¥235.20,  which  was 
a  lien  on  the  plaintiff's  land,  and  caused  the 
same  to  be  sold,  except  the  portion  thereof 
set  apart  as  plaintiff's  homestead,  on  exe- 
cution Issued  on  snch  Judgment  on  July  11, 
1887,  to  August  R.  Doescher  for  the  sum  of 
$302.20,  who  was  then  such  reodrer,  and  In 
possession  of  all  of  the  plaintiff's  prop«ty, 
including  such  land  under  the  order  of  the 
court  appointing  him.  In  fordieraiice  of 
such  conspiracy,  Doeschw  and  bla  vUe,  on 
February  10;  1890,  conveyed  tbe  land  w  pur- 
chased by  bIm  to  the  defendant  by  quit- 
claim deed  for  tbe  conslderatloii,  ezpressed 
therein,  of  9350.  The  land  was.  In  fact, 
then  of  the  value  of  $4,00a  Thla  action 
was  commmced  In  February,  18M,  and  the 
complaint  pr^  for  both  apedol  and  gen- 
«Bl  relltf . 


1.  The  defendant  claims  that  It  appears 
from  the  face  of  the  complaint  that  the- 
plaintiff's  alleged  cause  of  action  la  barrtxi. 
If  the  statute  commenced  to  run  at  the  date- 
of  the  receiver's  purchase  of  the  premises, 
the  action  Is  barred,  unless  It  is  construed 
as  one  to  redeem;  but,  if  It  did  not  com- 
mence to  run  until  the  receive  conveyed 
them  to  the  defendant,  it  Is  not  barred. 
Doescher,  as  receiver,  while  not  strictly  a 
trustee  of  the  laud  purchased  by  bIm  at  the- 
execution  sale,  because  tbe  legal  title  there- 
to was  not  vested  In  him  as  receiver,  yet  oc- 
cupied a  fiduciary  relation  to  It,  and  was 
bound  to  act  In  perfect  good  faith,  and  the- 
equltable  doctrine  of  trusts  was  appUcable^ 
to  him.  The  duties,  obligations,  and  dls-^ 
abilities  of  a  trustee  were  Imposed  upon  hint- 
by  his  appointment  as  receiver  and  the  tak- 
ing possession  of  all  of  the  plaintiff's  prop- 
erty as  such.  Pom.  Kq.  Jur.  81  1360. 
As  such  quasi  trustee  be  was  bound  to  pro- 
tect the  trust  property  In  every  reasonable 
manner.  He  was  not  bound  to  advance  fai» 
own  money  to  discharge  tbe  lloi  of  tbe- 
Judgment,  but,  having  voluntarily  purchas> 
ed  the  property  at  the  execution  sale,  he 
could  not  profit  by  It,  and  whatever  title  he 
acquired  to  the  land  by  the  sale  to  him  he 
held  In  trust  for  the  plaintiff,  subject  to  the 
purposes  for  which  the  receiver  was  ap- 
pointed and  his  equitable  claim  to  be  reim- 
bursed for  the  amount.  Including  Interest, 
advanced  by  him  to  protect  the  property  by 
purchasing  It  at  such  sale.  Id.  fiS  1051, 1060^ 
The  statute  would  not  commence  to  run 
against  an  action  to  enforce  tbe  trust  apoo 
which  Doescher  held  the  land  purchased  at 
the  execution  sale  until  be  repudiated  it. 
He  did  not  repudiate  the  trust  until  he  con- 
veyed in  his  own  right  the  premises  to  the 
defendant,  February  10,  1890.  Tlierefore  It- 
does  not  appear  upon  the  face  of  the  com- 
plaint that  the  action  la  barred. 

2.  The  defendant,  however,  claims  that, 
the  question  of  the  statute  of  limitations 
aside,  the  complaint  does  not  state  a  cause 
of  action.  Conceding,  without  so  deciding, 
that  the  sale  of  the  land  on  execution  was 
not  void,  because  It  did  not  in  fact  disturb 
the  possession  of  It  by  the  court  tbrongh  its 
receiver,  still  the  fact  remains  that  Doe- 
scher held  the  title  acquired  by  the  sale  in 
trust,  and  at  most  he  had  no  further  per- 
sonal Interest  In  the  land  than  a  lien  upon  it 
to  secure  the  amount  advanced  on  the  sole. 
The  allegations  of  the  complaint  negative 
any  claim  that  the  defendant  Is  a  bona  fide 
purchaser,  and  If  they  are  true  l^e  acquired 
by  his  deed  simply  tbe  personal  rights  and 
equities  of  Doescher  In  the  premises.  Ac- 
cepting the  most  favorable  construction  of 
the  complaint  for  tbe  defendant.  It  states  a> 
cause  of  action.   Order  reversed. 
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ISEUN  et  al.  t.  SIMON  et  al.  (DULUTH 
DRY  GOODS  CO.,  Garnishee). 

ISELIN  et  aL  t.  SIMON  et  aL 

(Suprenw  Coart  of  MiDoesota.   Jnly  31,  1805.) 

ACTIOIT  von  PRICB  or  OOODS— DSPENaSS— PltB- 
MATURB  BaiNGlKO  Of  SuiT— NKCEBBITT  OT  BpS- 
CIAL  PUU— O&BKISBIIEHT  PnooBBuirias— Dis- 
MI881L, 

1.  The  complaint  alleged  that  the  plaintifTs, 
at  the  reqaeat  of  the  defendants,  sold  and  deliv- 
ered to  tnem  goods  of  the  reasonable  valoe  of 
$2,232,  wbldi  sum  they  agreed  to  pa;  therefor, 
and  have  not  The  answer  was  a  general  denial. 
Edd.  that  the  defense  that  the  goods  were  sold 
on  credit  the  term  whereof  had  not  expired  when 
the  action  was  commenced  was  new  matter, 
which  shonid  have  been  spedally  pleaded. 

2.  After  the  rrlal  of  the  main  action,  and 
findings  hr  the  conrt,  and  order  for  judgment  In 
favor  of  the  plaintiffs,  the  defendants  and  Inter^ 
Ten«  moved  the  cocrt  to  dismiss  the  garnishee 
proceedings  herein  becaoBe  the  action  was  pre- 
maturely brought.  Bdd,  that  their  motions  were 
propetlj  denied. 

(Srllabns  by  the  Court) 

Appeal  from  district  court,  St  Louis  coun- 
ty; Charles  L.  Lewis,  Judge. 

Action  by  William  E.  Iseiin,  Alfred  Von- 
dennubl,  and  Jamea  W.  Gromwell  against 
Blgmnnd  Simon  and  others.  Charles  Schener 
Intervened,  and  the  Duloth  Dry  Goods  Com- 
pany was  served  with  a  writ  of  garnishment 
by  plaintiffs.  There  was  a  decision  In  favor 
of  plaintiffs,  and  from  an  order  denying  a 
new  trial,  and  from  a  refusal  to  dlamlss  the 
garnishment,  said  Schener,  Simon,  and  oth- 
ers appeaL  Affirmed. 

Draper,  Davis  &  Holllster,  for  appellants. 
Smith,  McMabon  8t  Mitchell,  for  respondents. 

START,  C.  J.  On  the  2d  day  of  Octo- 
ber, 1803,  the  plaintiffs  made  and  filed  In 
the  office  of  the  clerk  of  the  district  court 
in  and  for  the  county  of  St.  Xx>ul8  their  com- 
plaint In  this  action,  the  here  material  alle- 
gations of  which  are  substantially  as  fol- 
lows: That  between  March  20,  and  August 
1,  1803,  the  plaintiffs,  at  the  request  of  the 
defendants,  sold  and  delivered  to  them  cer- 
tain merchandise,  of  the  reasonable  value  of 
$2,232,  which  sum  they  promised  to  pay 
therefor,  but  have  not  paid  any  part  there- 
of, although  payment  has  been  duly  demand- 
ed. On  the  same  day  the  summons  was  Is- 
sued, but  not  filed  until  October  24th.  Tbe 
plaintiffs'  attwney  made  and  filed  an  affi- 
davit for  garnishment,  and  a  garnishee 
summons  was  Issued  and  served  on  tbe  gar- 
nishee herein  on  October  2d,  returnable  Oc- 
tober 25th.  Upon  the  disclosure  of  the  gar- 
nishee It  appeared  that  Charles  Schener,  the 
claimant  or  Intervener  herein,  claimed  to 
be  the  owner  of  the  fund  or  money  In  the 
hands  of  the  garnishee,  and  he  was  by  or- 
der of  tbe  court  dh^cted  to  appear  and  as- 
s^  Us  rights  In  the  premises.  If  any  be 


had.  He  so  appoared,  answered,  and  claim- 
ed tbe  fund.  October  24th  the  sheriff  return- 
ed the  sumuions  non  est,  and  it  was  on  that 
day  filed  with  the  clerk  of  the  court,  wiin 
an  affidavit  for  publication,  and  tbe  publi- 
cation of  the  summons  was  commenced  Oc- 
tober 2Gth  and  continued  until  December 
4th,  when  the  defendants  appeared  and  an- 
swered. So  far  as  here  material  the  answer 
is  in  these  words:  "Defendants  deny  each 
and  every  allegation  In  said  complaint  con- 
tained." The  action  was  tried  by  the  court 
without  a  Jury,  and  on  August  1,  1894,  find- 
ings of  fact  and  conclusions  of  law  were 
filed,  wherein  the  court  found  the  allega- 
tions of  the  complaint  to  which  we  have  ri?- 
fen-ed  true.  It  aJso  further  found  as  fol- 
lows: "(3)  That  all  of  said  goods  were  sold 
on  a  credit  of  30  days  from  October  31, 
1803,"  and,  as  a  conclusion  of  law,  that  the 
plaintiffs  were  entitled  to  Judgment  for  the 
amount  claimed,  and  judgment  was  so  (Mrder- 
ed.  The  plaintiffs  never  consented  to  liti- 
gate the-issue  as  to  whether  or  not  the  ac- 
tion had  been  prematurely  brought,  or  to 
any  change  of  the  issues  as  made  by  the 
pleadings,  and  all  evidence  tending  to  show 
that  the  goods  were  sold  on  a  credit  was 
duly  objected  to  by  them,  and  exceptlmi 
taken,  and  the  reception  of  such  evidence, 
and  the  making  by  the  court  of  its  thlrS 
I  finding  of  fact,  ajid  all  evidence  In  support 
of  It,  were  received  and  made  against  the 
timely  objection  and  exception  of  the  plain- 
tiffs. A  motion  to  vacate  the  decision  of 
the  conrt  and  for  a  new  trial  was  made  by 
tlie  defendants  September  15,  1804,  and  de- 
nied, and  on  the  same  day  they  moved  tbe 
court  to  dismiss  the  garnishee  summons  and 
vac-ate  all  proceedings  thereunder,  for  me 
reason,  among  others,  that  this  action  was 
prematurely  brought,  which  was  denied.  The 
Intervener  at  the  same  time  made  a  like  mo- 
tion to  dismiss  the  garnishee  proceedings, 
which  was  also  denied.  From  each  of  tbe 
tliree  orders  so  mode  the  parties  respectively 
prosecute  separate  appeals.  A  decision  of 
the  defendants'  appeal  from  the  order  deny- 
ing their  motion  for  a  new  trial  will  be  de- 
cisive of  the  other  appeals. 

The  defendants'  main  contention  is  that 
the  goods,  for  the  recovei-y  of  the  purcliase 
price  of  which  thl3  action  was  brought,  were 
sold  on  a  credit  of  30  days  from  October 
31,  1893,  and  hence  tbe  action  was  prema- 
turely brought  and  that  ft  must  abate.  The 
plaintiffs  claim:  (1)  That  the  octlon  was 
not  prematurely  brought;  (2)  that  it  la  im- 
material whether  it  was  or  not.  because  the 
question  Is  not  raised  by  the  answer.  Our 
conclusion  as  to  the  second  of  these  propo- 
sitions is  declfiive  of  the  case,  and  renders 
any  discussion  of  the  first  one  unnecessary, 
further  tlian  to  say  that.  If  tbe  goods  In 
question  were  in  fact  sold  on  credit  the  term 
of  which  bad  not  expired  when  the  com- 
plaint was  filed  and  Bummous  Isaned,  this 
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action  waa  In  fact  prematurely  brought. 
WtaUa  it  Is  tme  tbat  onlr  from  the  time  of 
the  service  of  summons  or  a  voluntary  ap- 
pearance In  a  cItU  action  does  the  court  ac- 
quire jurisdiction  of  the  defendant,  yet,  for 
the  purpose  of  determining  whether  the  ac- 
tion Is  prematurely  brought,  the  Issuing  of 
the  complaint  aud  summons  must  be  deemed 
the  commeocemeat  of  the  action  In  cases 
where  a  provisional  remedy  Is  obtained;  oth- 
erwise, we  should  have  the  anomalous  prac- 
tice of  framing  complaints  upon  causes  of 
action  not  due.  Issuing  summonses  thereon 
i-utyuiring  the  defendants  to  answer  them, 
issuing  writs  of  attachment  and  garnishee 
process  whweby  the  defendants'  property 
may  be  seized  or  impounded,  Issuing  tem- 
IHH-ary  Injunctions,  or  granting  other  pro- 
Tisloual  remedies,  all  without  any  action 
liarlug  been  commenced,  and  before  any 
cause  of  action  acci-ues.  No  man's  pr<^rty 
or  busiuess  credit  would  be  safe  under  such 
a  practice.  Is  the  defense  that  this  action  1 
was  prematurely  brought  admissible  under 
the  general  dwlal?  Anything  that  tends  dl- 
rt-i-tly  to  controvtf  t  the  material  allegatlous  of 
fact  in  the  complaint  may  be  shown  under  a 
general  denial,  but  no  evidence  of  new  mat- 
ter can  he  offered  to  avoid  the  legal  effect 
or  operation  of  such  facta.  A  general  d^lal 
g»>G8  to  the  facts  alleged,  and  not  to  the  li- 
ability arising  from  those  facts.  Lauten- 
schlager  v.  Hunter,  22  Mlno.  207;  Printing 
Co.  T.  Willis  (Minn.)  58  N.  W.  825.  The  al- 
legatlous  of  fact  in  this  case  which  were  in 
Issue  by  the  denial  were  the  sale  and  de- 
livery of  the  goods  to  the  defendants  and 
their  value.  The  denial  was  as  to  the  fact 
of  a  sale  and  dellvei-y,  not  as  to  the  impli- 
cation of  law  arising  from  such  fact,  viz. 
that  they  were  legally  liable  to  pay  the  value 
of  the  goods  so  sold  on  demand.  If  there 
was  any  special  contract  whereby  credit 
was  to  be  given  for  tbe  purchase  price,  this 
was  new  matter,  which  must  be  pleaded 
specially;  for  proof  of  such  fact  has  no  ten- 
dency to  controvert  any  of  the  facts  alleged 
in  the  complaint  to  the  effect  that  the  goods 
were  sold  and  delivered  to  the  defeudants. 
The  new  fact  tliat  they  were  sold  on  credit 
dfK'H  not  contmdict  the  allegation  that  they 
wt're  sold,  for  both  may  be  true.  But  the 
(lefendants  say  that  the  law  Implies,  from 
the  allegations  of  the  complaint,  that  the 
purchase  price  of  the  goods  was  to  be  paid 
on  demand,  aud  that  proof  of  a  sale  on  cred- 
it directly  tends  to  contradict  tlie  implication 
or  conclusion  of  law  that  payment  was  to  be 
made  on  demand.  The  dlf&culty  with  this  ar- 
gument Is  that  a  denlfll  goes  only  to  the  facts 
alleged,  and  not  to  the  conclusion  of  liability 
arUing  from  those  facts.  If  tbe  facts  are 


admitted,  and  there  are  other  facts  where- 
by the  legal  Implication  or  conclusion  aris- 
ing from  the  admitted  facts  may  be  avoided, 
they  constitute  new  matter,  and  must  be 
pleaded.  In  such  a  case  the  answer  must 
not  be  simply  a  general  denial,  but  one  la 
confession  and  avoidance.  There  was  no  Is- 
sue In  this  case  as  to  whether  or  not  the 
goods  were  sold  on  credit  This  conclusion 
is  supported,  not  only  by  the  rules  of  plead- 
ing, but  It  is  a  common-sense  view  of  the 
question;  for  the  defendants  simply  deuled 
that  they  ever  bought  the  goods,  and  by 
tho  denial  the  plaintiffs  had  a  right  to  as- 
sume that  the  defense  was  that  the  defend- 
ant never  bought  the  gf>ods,  and  not  an  ad- 
mission that  they  did  purchase  them  but 
that  credit  was  giren.  At  common  law  and 
under  the  code  system  of  pleading,  the  de- 
fense that  the  action  is  prematurely  brought 
is  a  matter  In  abatement,  and  new  mattw, 
to  be  specially  pleaded  unless  it  appears  on 
the  face  of  the  declaration  or  couplalnx: 
then  It  may  be  taken  advantage  of  by  de- 
murrer, or,  if  It  appears  from  the  plaintiff's 
own  evidence,  by  motion  for  a  nonsuit.  1 
Chit.  PI.  440,  453;  Smith  r.  Holmes,  19  N.  Y. 
271;  1  Enc.  PL  &  Prae.  22,  831:  Dutcher  v. 
Dntcher,  39  Wis.  652;  Collette  v.  Weed,  «8 
Wis.  428,  32  N.  W.  753;  Hargan  v.  Bnrro. 
8  Iowa,  309;  Reed  v.  Inhabitants  of  Scltaatv, 
7  Allen,  41. 

Tbe  motions  to  dismiss  tbe  garnishee  pro- 
ceedings were  properly  denied,  for,  at  the 
time  they  were  made,  the  court  In  tbe  main 
action  had,  after  a  trial  on  the  merits,  mad* 
its  findings  and  ordered  judgment  for  tue 
plaintiffs  for  the  amount  claimed.  The  gar- 
nishee proceedings  were  ancillary  to  tbe 
main  action,  and  a  decision  In  the  main  ac- 
tion that  the  plaintiffs'  claim  is  due  and  that 
they  are  entitled  to  a  judgmoit  is,  until  set 
aside,  conclusive  on  a  motion  made  to  dis- 
miss tlie  garnishee  proceedings  on  the  ground 
that  the  action  was  prematurely  brought. 
Whether  or  not  In  any  case  a  motion  to  dis- 
miss garnishee  proceedings  can  be  sustained 
on  the  ground  that  the  plaintiffs'  action  was 
prematurely  brought  we  need  not  and  do 
not  decide.  Oar  concUislon  Is  that  tbe  trial 
court's  third  finding  of  fact,  to  the  effect  tbat 
tbe  goods  were  sold  on  credit,  Is,  unOct  the 
pleadings,  and  In  view  of  the  objections  and 
exceptions  of  the  plaintiffs  to  a  trial  of  such 
Issue,  wholly  Irrelevant,  and  ought  to  be 
struck  out  But  Inasmuch  as  the  trial  court 
reached  a  correct  conclusion,  the  finding  maj 
be  disregarded,  and  the  ordw  denying  a 
new  trial  must  be  affii'med;  also  the  orders 
denying  the  defendants*  and  Interveuer's  mo- 
tion to  dismiss  tbe  garnishee  proceedings. 
So  ordered. 
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HARPER  T.  CARROLL  et  at  (two  cum.) 
<SnpTeme  Court  ol  Minnesota.   Aug.  6,  1895.) 

dTOCKHOLUEUB  OV  BaKKB— LlABTUTT  AFTBE  BAU 

or  Stock — Aonoir  to  BNFoitCB— Wao 
MAT  Maintain. 

1.  That  part  of  Qen.  St  1894,  S  2501,  which 
provides  that  the  stockholders  of  all  hankn  of 
deposit  and  discount  shall  be  individually  lia- 
ble in  an  amount  equal  to  doable  the  amount  of 
stoc^  owned  br  them  for  all  the  debts  of  the 
bank,  and  sud)  individual  liabilit7  aliall  con- 
tinue for  one  year  after  a  transfer  of  their 
stock  sbarea.  "^lonstrued.  Hdd,  that  the  indi- 
vidual liability  of  u  atockholder  who.  in  good 
fnitfa.  has  transferred  his  shares,  is  confined  and 
limited  to  such  debts  as  have  been  create^  and 
incurred  prior  to  the  time  of  the  transfer. 

2.  Belli  that,  at  the  end  of  the  year  of  con- 
tinuing liability  the  novation  of  the  parties  may 
be  complete,  the  old  stockholder  being  relieved 
of  further  responsibility.  But  if,  within  the 
year,  conditions  arise  or  exist  which  authorise 
the  comtoencenient  of  an  action  to  enforce  the 
stockholder's  liability,  under  the  provisions  of 
Gen.  St.  1894,  c.  76,  the  right  is  complete,  and 
the  action  may  be  brought  within  six  years  aft- 
er the  debt  ag^nst  the  bank  matures. 

3.  The  action  may  be  maintained  fay  a  cred- 
itor, in  his  own  behalf  and  in  behalf  of  all  other 
creditors,  against  all  atockholdera,  past  or  pres- 
ent who  are  liable  to  any  of  the  creditors,  the 
reflpective  rights  and  obligations  to  be  deter- 
mined on  the  trial.  But  the  complaint  must 
flhow  a  Uability  on  the  part  of  each  defendant 
to  Botne  one  or  more  of  the  creditors. 

(Syllabus  by  the  Court.)  ^ 

Appeals  from  district  eonrt.  Bennepln 
county;  No.  9,409,  Seagrare  Smith,  Charles 
M.  Pond,  and  Charles  B.  Elliott.  Judges; 
No.  9,410,  a  B.  Elliott.  Judge. 

Separate  actions  by  James  0.  Harper 
against  Walter  N.  Carroll  and  others  to  en- 
force a  stockholders'  liability.  From  an 
order  sustaining  general  demurrers  to  the 
complaints,  xilalntltT  appeals.  Affirmed. 

W.  S.  DwUmell  and  F.  F.  Davis,  for  appel- 
lant. Halm  &  Hawley,  for  respondent.  Na- 
than U.  Barnes.  Wilkinson  &  Traxler,  tax 
respondoit,  Henry  HUL 

COLLINS,  J.  To  determine  these  appeals, 
which  were  taken  from  orders  sustaining 
general  demurrets  to  a  complaint,  we  are 
called  npon  to  oonstme  Qea.  St  1884,  $  JffiOl* 
whicb  section,  after  reauiring  that  a  true 
and  correct  list  of  the  names  of  the  share- 
holders ot  each  bank  ihall  be  kept  1^  the 
president  and  cashier,  together  with  the 
amount  of  stock  beld  by  each,  the  time  of 
tiaiufer,  and  to  whom  transferred,  and  that 
copies  thereof  shall  be  filed  In  certain  public 
offices  on  tbe  flrat  HondaTS  In  January  and 
July,  In  each  year,  provides  that:  "The 
stockholders  In  each  bank  shall  be  Indlvldn- 
Allj  liable  In  an  amount  equal  to  double  the 
amount  of  stock  owned  by  them  for  all  of 
the  debts  of  dtadh  bank,  and  mcb  Individual 
liability  thall  omtimie  for  one  year  aftw  any 
tianstHr  or  sale  of  stock  by  any  atockbolder 
or  ■toekholders.*'  Tbe  first  propoBlttoB  «m- 
tended  for  by  counsel  for  appellant  la  tba^ 
oy  reason  ot  the  latter  part  of  this  section, 
vjtf4ii.M'.no.H— 10 


the  stockholder  Is  not  only  liable  for  ail 
debts  which  existed  at  tbe  time  of  the  trans- 
fer of  stock,  but  also  for  all  debts  that  have 
been  incurred  during  tbe  year  gubseauent  to 
such  transfer,  and  that  the  remedy  to  «i- 
force  such  liabitity  contimies  for  six  years 
from  the  end  of  tbe  year.  But,  if  It  should 
be  held  that  the  liability  does  not  continue 
08  to  debta  created  during  tbe  year  subse- 
quent to  the  transfer  of  stock,  the  second 
proposition  is  that  the  statute  extends  tbe  lia- 
bility which  exists  at  the  time  of  the  trane.- 
fer  for  the  period  of  one  year  longer;  and, 
further,  that  the  liability  may  be  enforced 
at  any  time  within  six  years  thereafter;  or. 
In  case  a  cause  of  action  accrues  during  the 
year  succeeding  tbe  transfer,  by  reason  of 
the  Insolvency  of  the  bank,  the  <3«dltor  has 
six  years  after  such  insolvency  within  which 
to  commence  his  action.  The  claim  of  coun- 
sd  for  respottdentt  Is  that  tbe  purpose  of 
the  words,  "and  such  liability  shall  continue 
for  one  year  after  any  transfer  or  sale  of 
stock,"  waa  to  continue  the  liability  of  a 
transferring  stockholder,  for  one  year  only, 
upon  an  debts  eodstlttg  at  the  time  of  the 
transfer;  that  there  Is  no  omitlmilne  llaUl- 
Ity  as  to  oUlgations  subsequently  Incurred; 
and  that,  as  tbe  complaint  deariy  showed 
that  the  debts  in  question  were  not  created 
ttaa  bank  until  ittter  the  respondents  had 
ceased  to  be  stockholders,  and  also  showed 
that  more  than  one  year  had  elapsed  after 
tbe  transfer  of  the  stock  shares  before  these 
actions  were  brought,  th^  dlents  were  dls- 
cfaaived  and  exonerated  from  all  liability. 
In  stating  this  claim  couns^  seem  to  have 
entirely  ignured  the  aUega-tlons  In  the  com- 
plaint to  the  effect  that  In  less  than  one 
year  after  the  transfer  the  bank  became  hope-' 
leasly  tnsohroit,  and  made  an  assignment 
uoAee  the  laws  of  this  state,  for  tbe  benefit 
of  Its  creditors. 

^e  first  Inquiry  must  be  as  to  what 
d^tB  the  transferring  stockholder's  liability 
continues.  Is  he  responsible  under  the  stat- 
ute for  only  Uioae  obUgattons  which  have 
been  Incurred  prior  to  the  time  of  transfer,  or 
is  his  mpcmsIbUlty  extended  so  that  he  Is 
liable  for  debts  not  existing  when  he  ceases 
to  be  a  sto(ddioIder,  but  which  may  be  cre- 
ated within  the  ^r  following?  We  think 
the  language  plain,  and  capable  of  but  one 
construction.  The  statute  Imposes  a  per- 
sonal responsibility  upon  tbe  shareholder, 
unknown  at  common  law,  the  design  b^ng 
to  Impress  upon  talm  a  personal  obligation, 
which  wUl  Increase  his  sense  of  duty  to  tbe 
creditors  of  the  bank  and  render  him  more 
careful  of  their  interests.  It  created  an  In- 
dividual liability  for  obligations  which  then 
(that  is.  while  the  Individual  is  a  stockhold- 
er) have  an  existence  and  are  debts,  not  a 
liability  for  tboae  wbteh  may  be  Incurred 
and  created  In  tbe  future,  after  tbe  Individual 
la  no  longw  a  stockholder.  And  the  <^ce  of 
the  concluding  portion  of  the  sentence  la 
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merely  to  continue  this  liability  for  one  year 
after  a  transfer  of  the  stockholder's  Int^ 
ests.  It  would,  and  should,  require  very 
plain  words  and  unambiguous  language  for 
us  to  hold  that  a  statute  fixing  the  personal 
HabfUty  of  a  stockholder  for  the  debts  of  a 
corporation  applied  to  and  Included  such  as 
nii;;ht  be  contracted  after  he,  In  good  fnlth, 
had  terminated  all  connection  with  It,  by  a 
transfer  of  his  stock  shares,— debts  Incun-ed 
when  he  has  no  control  whatsoever  over  the 
corporate  niauagement  It  was  not  neces- 
eary,  as  counsel  for  appellant  seems  to  think, 
that  by  the  very  terms  of  the  statute  the 
liability  should  have  been  limited  and  re- 
stricted to  debts  In  existence  when  the  stock- 
holder transfera  his  shares.  On  the  con- 
trary, the  necessity  of  plain  and  decisive  lan- 
guage would  arise  when  an  attempt  was  be- 
ing made  to  extend  and  enlarge  the  liability 
to  cases  where  It  would  seem  to  be  a  mani- 
fest Injustice,— «nch.  for  instance,  as  fasten- 
ing the  errors  and  wrongs  of  one  person,  in 
the  management  of  a  bank,  uiion  people  who 
have  no  voice  In  Its  manag^ent.  The  liabil- 
ity fixed  by  section  2501  upon  the  stockholder 
of  a  bank  who.  In  good  faith,  has  transferred 
his  stock  shisres.  is  confined  and  limited  to 
such  debts  as  have  been  created  and  Incurred 
prior  to  the  time  of  such  transfer.  Thei«  Is 
no  liability  on  the  part  of  these  respondents 
towards  plalntifl;  because  ft  appears  from 
the  complaint  that  the  bank  became  indebted 
to  him  after  the  respondents  transferred  their 
stocfe.  But  in  Tlew  of  the  natura  of  ttala 
proceeding,  which  hi  brought  by  plaintiff 
uuder  Gen.  St.  ISM,  c.  76,  In  his  own  tKhalf 
and  In  behalf  of  all  othw  creditors  who  may 
exhibit  their  claims  against  the  Insolvent, 
and  with  reference  to  future  action,  It  is  ad- 
vtsable  for  ns  to  construe  that  part  of  section 
2501  which  continues  the  Btodcholdar's  liabil' 
Ity  for  the  period  of  one  year;  and,  as  to  this, 
we  have  stated  the  positions  taken  by  counsel 
for  the  respective  parties.  Those  for  re- 
pondents  treat  and  construe  the  language  as 
a  statute  of  limitations,  repealing,  so  ter  as 
a  stockholder's  liability  is  concerned,  the  gen- 
eral statute,  which  limits  the  period  to  six 
years  from  the  time  the  cause  of  action  ac- 
crues. To  agree  with  them,  we  should  be 
compelled  to  lurid  that  because  the  Ikilrillty 
of  the  stockholder  has  been  continued  for  one 
year,  it  follows  that  the  right  to  commence 
an  action  to  enforce  that  liability  Is  limited 
to  the  year,  without  r^erence  to  the  time 
when  the  cause  of  action  accrues.  We  can- 
not so  construe  this  language.  The  statute 
was  enacted  for  the  benefit  and  protection 
of  both  creditor  and  stockholder.  It  declared 
an  individual  liability  of  the  stockholders  for 
debts  incurred  while  they  held  their  stock 
^res,  and  then,  In  case  of  a  transfer,  fixed 
arbitrarily  «  pertod  of  time,  one  year,  at  the 
expiration  of  which  the  novatlAn  of  the  par- 
ties might  be  complete  by  operation  of  law, 
and  would  be  complete,*  under  ordinary  cir- 
cumstances, the  old  steckholders  b^g  re- 


lieved from  further  statutory  liability.  But 
if  within  the  year  the  conditions  should  arise 
or  exist  whicl  authorised  the  commencement 
of  an  action  under  the  provltions  of  chapter 
76,  the  right  was  complete,  and  such  actton 
can  be  brought  within  the  time  prescribed 
by  the  general  statute  of  limitations, — within 
six  years  from  the  time  the  debt  matures. 
Therefore,  the  right  in  a  proper  case,  to  main- 
tain an  action  to  enforce  the  liability  of  a 
stockholder  who  has  transferred  his  stock,  Is 
not  limited  to  one  year  from  the'date  of  such 
sale  and  transfer.  It  depends  upon  condi- 
tions which  may  arise  or  exist  during  th>> 
year.'  We  have  said  that  the  plaintiff  did 
not  become  a  creditor  of  the  bank  until  after 
defendant  respondents  had  ceased  to  be 
stockholders,  and  therefore  that  no  liabllltj- 
was  upon  lliem,  according  to  the  allegations 
of  the  complaint.  Counsri  for  plalntifl  at- 
tempt to  evade  the  condition  In  which  they 
are  placed  by  calling  attention  to  the  fact 
that  another  creditor  of  the  bank,  whote- 
clalm  and  debt  antedates  the  days  oa  which 
respondents  sold  and  transferred  Uielr  etock. 
has  filed  a  complaint  In  the  same  proceeding 
or  action.  But  these  demurrera  go  to  the 
facts  alleged  In  plaintlfTs  complaint  and.  If 
they  are  insufficient  to  constitute  a  cause  of 
action,  another  complaint  filed  pursuant  to 
an  order  of  the  coVrt  by  another  creditor, 
and  after  the  demurrera  had  been  served,  can 
be  of  no  avail  to  plaintiff's  counseL  By  the- 
allegation  of  their  complaint  It  clearly  ap- 
peared thiU  plaintiff  had  no  claim  against 
tlie  defendant  respondents,  and  the  comphiint 
also  failed  to  show  that  any  other  person 
liad  an  enforceable  claim  under  the  statute. 
We  have  no  doubt  that  vlth  proper  allegn- 
tlons,  this  action  can  be  maintained  by  oue 
creditor.  In  behalf  of  himself  and  all  otlwrii 
who  choose  to  come  In,  as  against  all  stock- 
holdws,  past  or  present  who  are  liable  to- 
any  of  the  credltora.  The  respective  rlghtt^ 
and  datles  or  obligations  of  the  parties  aur 
to  be  adjusted  on  the  trial.  Ordera  affirmed. 

On  Petition  for  Rehearing. 

PER  CURIAM.  The  petition  for  a  reargn- 
ment  In  the  above^tltled  action  Is  denied; 
but  we  are  of  the  <H)tnIon  that  the  declslmi 
as  filed  should  be.  and  it  is,  modified  so  as 
to  leave  the  qnestlcm  open  as  to  whether- 
the  six-years  statnto  of  llmltatltxis  ccMnmen- 
ces  to  run  at  the  maturity  of  the  debt  against 
the  bank,  m*  at  the  time  the  conditlims  arise- 
or  exist  which  anthorise  an  action  to  «if<»ce- 
the  stockboldera'  lIsMI^. 


McBAB  T.  CHARA. 

(Supreme  Court  of  Uhmesota.  Aug.  8^  188S.>- 

Gbowino  Crops— HoRTCAesB  or  SapAaAn  U» 
DiviDKo  IxTBRBBTB— Rights  or  HoRTOAeisg. 

As  between  mortnges  open  separate  ua- 
dlvlded  shares  of  a  growing  crop,  the  date  of  tb«- 
execntlon,  delivery,  sad  fiiinc  <A  the  same  Is  im- 
materiaL  The  mortgagees  have  the  rights  of 
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teoanta  Id  common.  If  a  portion  of  the  crop 
is  dofltmyed  bj  the  elements,  or  \u  appropriated 
by  a  wrongdoer  before  a  division,  the  oalance  Is 
to  be  divided  between  the  morti^ees  ai  if  none 
had  been  lost  or  misappropriated,  and  according 
to  tbe  interests  as  fixea  in  the  mortgage*. 
<SyUabaa  bj  the  Conrt) 

AnKal  from  dlatriet  eonrl^  Big  Stone  conn* 
ty;  G.  L.  Brown,  Judge. 

Action  by  J(An  McBee  against  P.  H. 
O'Hara  tor  cfmrenAon.  From  a  Judgment 
for  plaintiff,  def«idant  appeals.  Berersed. 

F.  li.  CllCt,  for  appellant  M.  S.  Stevens 
and  E.  T.  Young,  for  respondent. 

OOIXINS,  J.  To  secure  the  pigment  of  a 
note  for  936S.78,  plaintiff  beld  a  mortgage 
executed  and  filed  in  January,  1S8S,  upon  an 
undivided  third  of  s  crop  to  be  Taiaed  on  the 
land  of  the  mtntgagw,  one  Kmeger,  that 
year;  and  to  secure  the  paymwit  a  note 
Cor  ilW,  defendant  hdd  a  mortgage  execut* 
ed  and  filed  In  April,  1803,  ob  tbe  whole  of 
■aid  cn^  avrea  hundred  and  thirty  bushels 
of  wheat  were  harvested  and  threshed  by  the 
mortgagor,  and  of  this  he  dellrered  122^ 
buahels  of  the  value  of  108.80  to  j^lntlff, 
and  164%  bushels  of  the  value  of  ¥82.12  to 
defendant  Hie  balance  of  the  crop  was 
WTongfolly  disposed  of  by  the  mortgagor,  or 
unlawfully  appraiHlftted  by  his  general  cred- 
Itofs.  Rafntlff  brought  this  action  In  c<m- 
venricm,  against  defmdant,  upon  tbe  theory 
that  he  was  entitled  to  recover  the  value  of 
such  part  of  (me-tfatrd  of  the  whole  as  he 
had  failed  to  receive.  The  court  below  so 
h^,  stating  that  plaintiff  was  entitled  to  a 
fun  tUrd  of  all  grain  raised,  ordering  judg- 
Euent  against  defendant  Tbe  court  was  in 
error.  Plaintiff's  mortgage  was  simply  a  first 
lien  upon  an  undivided  third  of  the  <swe^ 
while  defMdantfs  was  a  second  llai  upon 
the  same  third  and  a  first  Hen  on  the  balance, 
an  undlTlded  two-thirds.  So  far  as  th^e 
thirds  were  concerned,  there  was  no  priority 
of  right  between  the  mortgagees,  or  superiori- 
ty of  rank  between  the  mortgages.  As  to 
their  respective  shares,  or  thirds,  the  mort- 
gagees stood  upon  an  equal  footing,  and  pre- 
cisely as  If  their  mortgages  had  been  simul- 
taneously executed,  delivered,  and  flied.  Of 
the  grain  raised  plaintiff  was  entitled  to  one- 
third  and  d^endant  to  two-thirds,  and  had 
none  of  It  disappeared  dispute  over  a 
division  would  have  arisen.  Had  a  part  of 
it  been  destroyed  by  the  dements  while  In 
the  mortgagor's  possession,  the  respective 
rights  and  interests  of  the  mortgagees  in  the 
balance  would  have  remained  the  same,  and 
cm  principle  It  can  make  no  difference  that. 
Instead  of  destruction  of  a  portion  or  the 
whole  by  the  Omenta,  tbe  loss  has  come 
through  wrongful  acts,  neither  of  these  par- 
ties being  connected  with  the  wrongdoers. 
Their  rights  were  those  of  tenants  In  com- 
mon. As  the  defendant  received  less  than 
he  was  entitled  to  of  the  grain  which  was 
not  misaHm^riated.  plaintiff  bad  no  cause 
ofactkn.  JudgHMnt  reversed. 


WALSH  V.  CITY  OP  ST.  PAUL. 
GALVIN  v.  SAME. 
(Supreme  Oourt  of  Minnesota.    Aug.  8,  1895.) 
New  Trial— Newlt-Dibcovbbed  Bvidbkce— 

DiLIOENCB. 

Sdd,  upon  a  motion  for  a  new  trial  on 
tiie  ground  of  newly-discovered  evidoice.  that 
by  the  due  exerdse  of  prudence  aud  dilieence 
prior  to  or  at  tbe  former  trial  the  existence  of 
such  evidence— a  public  record— would  have  been 
disclosed. 
(Syllabus  by  the  Court.) 

Appeals  from  district  court  Ramsey  coun- 
ty; William  Louis  Kelly,  Judg& 

Separate  actions  by  John  P.  Walsh  and 
Louis  J.  Oalvln  against  the  city  of  St.  Paul. 
There  were  Judgments  for  plaintiffs,  which 
were  reversed  oa  appeal  (59  N.  W.  1102),  and, 
from  orders  denying  their  motions  for  new 
trial,  plaintiffs  appeal.  Affirmed. 

McCafferty  &  Noyee,  for  appellants.  Leon 
T.  Gliamberlaln.  for  respondent 

COLLINS,  J.  After  the  determination  of 
a  f(nmer  appeal  In  th«e  cases,  judgments 
against  the  defendant  being  reversed  (SO  N. 
W.  1102),  plaintiffs  moved  for  new  trials 
upou  the  ground  of  newly-discovered  evi- 
dence, such  evidence  consisting  of  a  resolu- 
tion of  the  common  council  of  the  defendant 
city,  duly  apiHwed  by  the  mayor  and  duly 
published,  fixing  tbe  salaries  of  police  offi- 
cers In  the  city  for  tbe  year  commencing 
Bfay  1,  18^  At  the  former  trial  In  district 
court  plaintiffs  rested  their  cases  upon  prov- 
ing what  compensation  pn-  month  had  ^xea 
received  by  them  up  to  the  time  of  th^r 
discharge  by  the  mayor,  S^tembw  6,  1882. 
and  made  no  efftvt  to  show  that  their  sal- 
aries had  tfver  been  fixed  by  resolution,  as 
required  by  the  city  charter  (Sp.  Laws,  1881, 
c.  9,  9  1).  Thereupon  counsel  tor  defendant 
Introduced  in  evidence  a  resolution  fixing 
the  salaries  for  the  year  ending  May  1. 1892. 
and  it  was  stipulated  by  counsel  for  both 
parties  that  no  subsequent  action  had  oevn 
taken,  or  resolutlm  fixing  salaries  adopted, 
by  the  common  council.  That  proof  of  tbe 
passage  of  the  resolution  whereby  the  sal- 
aries of  the  policemen  in  the  city  of  St.  Paul 
were  fixed  for  the  year  commencing  May  1, 
1882,  was  material  In  order  to  warrant  a 
recovery  by  plaintiffs  was  held  on  the  for- 
mer appeal,  and  we  may  say  with  safety 
that  it  was  shown  upon  the  hearing  of  this 
motion  that  the  fact  that  such  a  resolution 
bad  been  passed  by  the  council  was  not 
known  by  plaintiffs'  counsel  until  after  our 
former  decision.  It  was  not  made  to  ao- 
pear  upon  the  hearing  of  the  motion  tiiat 
plaintiffs  themselves  were  Ignorant  of  the 
r^Iution,  and  it  Is  fairly  to  be  presumed 
tliat  they  did  know  of  it  But  not  only 
must  the  newly-discovered  evidence  be  ma- 
terial to  the  case,  and  also  discovered  since 
the  trial,  but  It  must  be  such  as  the  partj 
could  not  have  discovered  before  or  at  such 
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trial,  with  a  dae  exercise  of  pradence,  dili- 
gence, and  foresight.  This  has  again  and 
again  been  stated  In  the  (pinions  of  this 
court  Xhe  resolution  in  question  w^b  duly 
and  publicly  adopted  by  the  council,  publish- 
ed in  the  ofUclal  reports  of  the  council  pro- 
ceedings, duly  approved  by  the  mayor,  puo- 
llshed  In  the  official  paper  of  the  city,  and 
from  the  time  of  its  passage  was  as  public 
aa  any  of  defendant's  records.  Certainly,  due 
exercise  of  prudence  and  diligence  would 
have  disclosed  its  existence  to  plalntUfB  or 
their  counsel  before  or  at  tbe  trial  below. 
Orders  afflrnied. 

BUCK.  J.,  did  not  sit. 


STAPLES  T.  80HULBNBERO  &  BOEGK- 

SLEB  LUMBER  CO.  et  aL 
(Supreme  Court  of  Minnesota.   Aug.  0,  18^.) 

ASSIONIIBNT   FOR    BE!fEFlT   OT  CREDITORB— COL- 
LATERAL Attack. 
The  rale  followed  aa  laid  down  in  Bank 
T.  Sehranck.  44  N.  W.  524,  48  Minn.  38,  as  to 
collateral  attacks  npon  deeds  of  assignment 
made  under  the  iiwolTency  laws  of  this  atat^ 
and  regular  and  comi^ete  <hi  th^  face. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Washington 
county;  W.  C.  WilUston.  Judge. 

Action  by  Isaac  Staples  against  tbe  Schu- 
lenburg  &  Boeckeler  Lumber  Company  and 
David  Bronson,  Its  assignee  In  insolvency. 
From  an  order  dismissing  the  suit,  plaintiff 
appeals.  Affirmed. 

Nethaway  &  OiUen,  for  appellant  War- 
ner, Rlchardscm  &  Lawrence,  and  Manwa- 
ring  &  Sullivan,  for  respondent 

COLLINS,  J.  There  Is  no  merit  In  the 
claim  made  by  counsel  for  appellant  that  the 
deeds  of  assignment,  purporting  to  have  been 
made  and  delivered  under  the  provisions  of 
the  inscHvency  laws  of  this  state  by  defend- 
ant company  to  respondent,  wore  not  pn^ 
erly  executed,  and.  In  form,  did  not  cwiTey 
to  the  assignee  all  of  defendant's  property 
wherever  situated.  These  deeds  were  regu- 
lar In  form,  and  complete  i^pcm  their  face. 
They  cannot  be  attacked  and  assailed  col- 
laterally,—for  instance.  In  garnishment  pro- 
ceedings Instituted  against  a  regularly  ap- 
pointed and  duly  qualified  assignee.  Bank 
T.  Schranck,  43  Minn.  38.  44  N.  W.  624.  Or^ 
der  affirmed. 


MABINB  NAT.  BANK  t.  HUMPHRETS 

et  aL 

(Supreme  Gonrt  of  Mioneaota.  Aug.  6^  1805.) 

AOTion  OS  Note— Pleahisg — SumciBNCT  ov 
Complaint. 

Sdd,  that  the  complaint  herein  failed  to 
state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. 

ittylialm*  1?  the  Cowt) 


Appeal  from  district  court,  St  Tjonls  coun- 
ty; S.  H.  Moer,  Judge. 

Action  by  the  Marine  National  Bauk 
against  A.  E.  Humphreys  and  others.  From 
an  ordo*  refusing  to  sustain  a  demurrer. 
Horace  V.  Wlnch^  appeals.  Reversed. 

Fletcher,  Bockwood  &  Dawson,  for  appel- 
lant Schmidt  &  ReyncHdB,  tm  mpaoieaL 

COLLINS,  J.  Tbe  plaintiff,  duly  organ- 
ized and  existing  under  the  national  baiijdng 
act,  brought  this  action  against  two  of  the 
defendants,  as  the  makers,  and  the  defend- 
ant WincheU,  as  Indorser,  of  a  promissory 
note.  After  the  formal  allegations,  and  a 
statement  that  It  was  payable  In  the  city  of 
Duluth,  the  complaint  allied  that  before 
the  maturity  of  the  note,  It  was  delivered  to 
a  certain  bank  In  Minneapolis,  for  collection, 
by  defendants  Fletcher,  Bockwood,  and  I>aw- 
son,  and  by  said  Minneapolis  bank  deliv- 
ered to  plaintiff  bank,  located  at  Duluth.  for 
collection  purposes;  that  thereupon,  before 
maturity,  and  by  mistake  as  to  the  due  day, 
plaintiff  presented  it  t<x  payn^ent,  which 
was  refused,  and  thereupon  it  caused  the 
note  to  be  protested  for  nonpayment;  that 
said  note  and  protest  were  at  once  returned 
by  plaintiff  to  the  Minneapolis  bank,  where 
the  mistake  as  to  tbe  day  of  maturity  was 
discovered  and  reported  to  plaintiff;  and 
the  note  was  again  sent  to  plaintiff,  and 
thereafter,  and  at  the  proper  time,  duly  pre- 
sented to  the  makers  for  payment  which 
was  again  refused;  and  that  plaintiff  Im- 
mediately caused  said  note  to  be  duly  pro- 
tested for  nonpayment  The  complaint  far> 
ther  alleged  that,  at  the  time  of  all  of  tbe 
transactions  herein  l>ef ore  mentioned,  plain- 
tiff believed  the  Minneapolis  bank  to  be  the 
owner  and  holder  of  tbe  note,  but  upon 
returning  It  after  the  second  protest  was 
informed  that  such  was  not  tbe  fact  but 
that  it  had  l>een  left  for  collection  by  the 
defoidants  Fletcher,  Bodiwood,  and  Daws::in. 
Tbe  complaint  then  aveired  that  said  defend- 
ants were  reputable  attorneys  at  law,  and, 
claiming  that  said  note  had  not  been  proper- 
ly protested,  said  attorneys  Insisted  tliat 
the  Minneapcdis  bank  should  imy  tbe  amount 
thereof  to  them;  that  the  bank  Inst  named, 
believing  Itself  liable,  called  upon  plaintiff 
to  take  up  the  note  by  a  purchase  of  the 
same,  and  that  supposing  and  believing  It- 
self liable  for  the  amount  the  plaintiff  paid 
over  to  tlie  BlinneapoMs  bank  the  sum  due; 
and  that  on  such  payment  the  bank,  as  an 
agent  of  Fletcher.  Bockwood  A  Dawson, 
transferred  and  delivered  the  note  to  plain* 
tiff.  To  tbls  complaint  defendant  WInchdl 
demurred,  upon  tlie  ground  that  it  failed  to 
state  facts  sufficient  to  constitute  a  cause 
of  action.  Tbe  demurrw  should  have  been 
sustained.  Tbe  defective  pleading  was  not 
well  drawn;  for  a  very  few  words  would 
have  made  It  sufficient  There  was  no 
avermeut  that  th«  Minsea^oli*  bank  iras 
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authorized  to  transfer  and  dftltver  the  note 
to  plaintiff  upon  Its  payment,  or  even  that 
Fletcher.  Rotkvood  &  Dawaou  bad  receiv- 
ed the  money  paid  by  plaintiff,  or  that  tbey 
had  any  knowledge  of  the  transaction,  or  had 
in  any  way  ratified  It  It  coald  not  be  In- 
ferred that  authority  to  transfer  and  deliver 
the  note  to  plaintiff  upon  payment  bad  been 
conferred  upon  the  Mlnne^lls  bank  from 
the  avennentthatltbadsotranBferredandde- 
Urered  as  the  agent  of  Fletcher,  Bockwood 
&  Dawson;  for  it  had  been  prevlouBly  al- 
leged that  It  received  the  note  from  them 
simply  tor  collection.  The  complaint  was 
Insufficleut,  because  U  failed  to  connect 
Fletcher,  Bockwood  &  Dawson,  In  any  man- 
ner, either  before  or  after  payment  by  plain- 
tiff, with  the  transaction  between  the  lat- 
ter and  the  bank  to  whom  they  delivered 
the  note  for  collection,  and  of  which  they 
made  the  Bomewhat  slnffular  demand,  uudw 
the  alleged  circumstances,  for  payment  Up- 
on the  oral  a^tument  defendants'  counsel 
frankly  admitted  that,  with  knowledge  of 
the  facts,  the  owner  of  the  note  had  re- 
ceived plaintiff's  money,  and  contended  that 
the  latter,  when  paying,  was  an  officious  in- 
lei-meddler,  and  was  remediless.  Such  a 
contention  Is  without  a  shadow  of  merit  and 
the  claim  that  the  nuikers  and  Indorser  of 
tlie  note  can  escape  paying  what  Is  presum- 
ably an  honest  debt  In  so  unconscionable  a 
manner  cannot  be  tolerated.  We  have  no 
doubt.  If  the  facts  are  as  they  were  admit- 
ted to  be  <m  the  argument  that  plaintiff  is 
entitled  to  be  subrogated  to  the  rights  of  the 
parties  who  received  its  money.  No  stat- 
utoi7  costs  wUI  be  allowed  appellant  Order 
reversed. 


TOWN  OF  DBTX  RAPIDS  v.  IRVING. 

(Supreme  Oourt  of  Soutk  Dakota.    Aug.  3, 
1895.) 

CnmTITt'TIOXAL  LlW— HlOHWATB  — ABSSSSIiraT 

or  Dam&Oes — JVRT  TkiiIk 

1.  Tb.e  provuions  of  aecUon  1302,  Gooip. 
I^ws,  imposing  upon  towndiip  supervisors  the 
duty  of  assessmg  the  dsmsfces  sustained  by  the 
owner  of  land  reason  of  the  laying  out  a^ 
tering,  or  discontinuina  any  rood, — the  right 
to  aa  appeal  and  a  jury  trial  being  given  to 
the  party  who  feeis  aggrieved  by  any  sach  de- 
tenninfltlon  or  award  of  damages  made  by  sudi 
supervisors  ([section  1324,  Comp.  Laws),— ue 
not  in  conflict  with  the  provisions  of  section 
13,  art  6,  of  the  state  constitution,  which  reads 
as  follows:  "Private  property  shall  not  be  tak- 
en for  public  use,  or  damaged,  without  juat  com- 
pensation as  determined  by  a  jury,  which  shall 
be  paid  as  soon  as  It  can  be  ascertained  and 
before  possession  is  taken.   •   •  •" 

2.  The  purpose  of  the  provisions  of  the 
constitution  ev^ently  la  to  secure,  to  a  party 
whose  projperty  is  taken  or  damaged  for  public 
use.  the  rigbt  to  a  jury  trial  upon  the  question 
of  damages,  and  that  right  Is  secured  by  giving 
to  the  party  whose  land  la  so  takMi  or  dam- 
aged the  right  to  an  appeal  to  a  court  in  whieh 
such  a  Jary  trial  may  he  had. 

3.  The  term  "mnnlciml  corporation,"  as 
used  !tt  chapter  94,  Laws  W&l.  does  not  indnde 
townships  organised  under  the  laws  «f  this 
Btata. 


4.  The  term  "other  corporations"  does  not 
include  townships  organized  under  the  laws  of 
this  state. 

5.  Chapter  94,  Laws  1801,  was  defiigiied  to 
affect  "municipal''  and  "other  corporations"  re- 
ferred to  In  section  18,  art  IT,  of  the  ctmstitn- 
tion  only,  and  has  no  awlicatlon  to  Quasi  cor- 
porations organized  trnder  the  laws  of  this 
state  for  political  and  governmental  imposes. 

(Syllabus  by  the  Court) 

Appeal  ft!Om  drcidt  court,  Mlnnebafaa  coun- 
ty; Joseph  W.  Jones,  Judge. 

X^nceedings  by  the  town  of  Dell  Baptds 
against  Margaret  Irving  for  the  estabUsta- 
ment  of  a  highway.  Prom  the  judgment  ren- 
dered on  appeal  from  an  order  of  the  town 
supervisors,  plaintiff  appeials.  Rero'sed. 

Palmer,  Preston  &  Rogde  and  Henry  Robert- 
sou,  for  appellant  R.  W.  Hobait  and  Bailey 
&  Voorhees,  fw  respondent 

CORSON,  P.  J.  This  Is  an  appeal  by  the 
plaintiff  from  a  judgment  rendered  by  the 
circuit  court  In  favor  of  the  defendant  upon 
an  appeal  from  an  order  of  the  board  of  town 
supei-vlsOTs  of  the  town  of  Dell  Rapids,  lay- 
ing out  a  highway  over  the  land  of  the  de- 
fendant. The  appeal  from  the  order  to  the 
circuit  court  seems  to  have  been  taken  upon 
the  ground  that  said  txiard  refused  to  as- 
sess any  damages  in  favor  of  the  defend- 
ant, and  In  her  notice  appeal  she  (dalms 
¥300  damages. 

Tiie  appellant  contends  that  the  judgment 
of  the  circuit  court  is  erroneous,  in  that  It 
reverses  and  sets  aside  the  proceedings  of 
the  board  of  supervisors  when,  under  the 
theory  of  the  case  adopted  by  the  court  a 
judgment  dismissing  the  appeal,  only,  should 
have  been  entered;  but  as  both  parties  seem 
to  desire  a  decision  upon  the  more  Impor- 
tant questions  presented,  namely,  whether 
or  not  the  provisions  of  the  Compiled  Laws 
relating  to  the  subject  of  assessing  damages 
In  laying  out  town  roads  are  In  conflict  with 
the  state  constitution,  or  have  been  repealed 
by  chapter  94,  Laws  ISUl,  we  express  no 
opinion  as  to  the  form  of  the  judgment. 

When  the  case  was  called  for  trial  in  the 
cli*cult  court  the  counsel  for  the  defendant 
objected  to  the  Introduction  of  any  evidence, 
"for  the  reason  that  the  statute  under  which 
the  proceedings  In  this  action  have  been  at- 
tempted to  be  had  Is  In  violation  of  the  pro- 
visions of  the  constitution  ot  the  state  of 
South  Dakota,  and  especially  In  violation  of 
the  provisions  of  the  bill  of  rights,  and  also 
in  tliat  the  statute  has  been  repealed  by 
chapter  94  of  the  Laws  of  South  Dakota  of 
1891."  The  motion  was  gi-anted.  and  the 
court  directed  a  verdict  for  the  defendant 

Two  questions  are  presented  by  the  rec- 
<wd  for  our  determination:  First  Are  the 
provlslws  of  the  Compiled  Laws  relating 
to  the  assessment  of  damages  In  proceedings 
for  laying  out  town  roads  In  conflict  with 
section  13,  art  Q,  of  the  state  constitution? 
BoetmA.  Ar»  the  provisions  relating  to  the 
assessment  of  damages  contained  in  the 
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Compiled  Laws  repealed  by  ttw  proTtekHU 
of  chapter  94,  Laws  1891? 

Section  13,  art  6,  of  the  conatitotlon  reads 
as  follows:  "Private  property  shall  not  be 
taken  for  public  use,  or  damagea,  wUbont 
Just  compensation  as  determined  bj  a  JurXt 
which  shall  be  jtald  u  woo  as  It  can  be 
ascertained  and  bef«e  posaeasion  is  taken. 
No  benefit  which  may  accrue  to  the  owner 
as  the  result  of  an  Improvement  made  by 
any  private  cfMporatlon  shall  be  considered 
In  fixing  the  compensation  for  property  taken 
or  damaged.  The  fee  of  land  taken  for  rail- 
road tracks  or  other  highways  shall  remain 
In  such  owners,  subject  to  the  use  for  which 
It  is  taken."  It  is  contended  by  the  respond- 
ent, In  support  of  the  judgment  of  the  dr^ 
cult  court,  that  by  the  terms  of  that  section 
damages  can  only  be  assessed  by  a  jury, 
and  that  the  provisions  of  section  1302,  Gomp. 

providing  for  assessing  damagea,  is 
in  conflict  with  said  section  of  the  consti- 
tutton.  But  we  are  of  the  opinion  that  there 
Is  no  conflict  between  the  provisions  of  the 
Compiled  Laws  and  the  provision  of  tb* 
constitution.  Tho  object  of  the  constltu- 
tloiial  provision  evidently  is  to  secure,  to 
parties  whose  property  Is  taken  for  public 
use,  the  right  to  a  Jury  trial  upon  the  ques- 
tion of  damages.  This  we  think  Is  secured 
to  them  by  providing  for  an  appeal  to  the 
proper  court  In  which  a  Jury  trial  can  be 
had.  Oomp.  Laws,  |  1324.  If  the  parties 
agree  upon  the  amount  of  damages  to  be 
awarded,  or  the  party  Is  satisfied  with  the 
amount  awarded  by  the  town  supervisors, 
there  would  be  no  necessity  toe  a  Jury  trial. 
If,  however,  the  parties  cannot  agi^ee,  or  the 
party  la  dissatisfied  with  the  award  made 
by  the  supervisors,  be  can  by  an  appeal  se- 
cure a  trial  by  a  Jury  upon  the  question  of 
damages.  This  right  of  an  appeal  and  a 
Jury  trial  carries  into  effect  the  constitu- 
tional provision.  Hence  we  discover  no  con- 
flict between  the  provisions  ot  the  statutes 
and  the  constltntl<Hi. 

We  cannot  agree  with  counsel  for  respond- 
ent tliat  the  damages  must  In  all  cases  be 
assessed  by  a  Jury*  and  that  no  highway  can 
be  laid  out  over  the  land  of  a  private  party  un- 
til the  damages  are  assessed,  notwithstand- 
ing the  party  may  be  satisfied  with  the 
amount  awarded  by  the  town  board  of  supers 
vlsorR.  or  be  satisfied  with  the  amount  that 
the  l>r>ard  may  be  willing  to  allow.  To  so 
hold  would  require  a  very  stAct  construc- 
tion of  the  constitutional  provision,  and 
would  not.  In  oar  opinlcm.  carry  out  the  evl- 
dent  intention  of  the  framers  of  that  Instru- 
ment, which  seems  to  have  been  to  secure 
to  the  party  such  right  U  he  desired  to  avail 
himsflf  of  it.  That  such  waa  the  design  of 
the  constitution  Is  quite  evident  from  the 
subsequent  section  bpon  this  subject  under 
the  title  of  "OorporaUons."  Section  18,  art 
IT,  reads  as  follows:  "Municipal  and  other 
iGoiporatlons  and  Individuals  Invested  with 
the  prlvll^e  of  taking  private  property  for 


public  use  sball  make  Just  eompensfitloa  for 
pn^orty  token,  Injured  or  destroyed,  by  the 
construction  or  enlargement  oC  their  works, 
highways  or  Improvements,  which  compen- 
sation shall  be  paid  or  secured  before  such 
taking,  Injury  or  destruction.  The  legisla- 
ture is  hereby  prohibited  from  dqtrtving  any 
person  of  an  appeal  from  any  preliminary 
asseennent  of  damages  against  any  such  ew- 
poration  or  Individuals  made  by  viewers  or 
otherwise,  and  the  amount  of  such  damages 
in  all  cases  of  appeal  shall,  on  the  demand 
of  either  party,  be  determined  by  a  Jury  as 
In  other  civil  cases."  It  will  be  observed  that 
this  section  clearly  contemplates  that  dam- 
ages In  the  first  Instance  may  be  assessed 
by  "viewers  or  otherwise,"  as  the  I^lslatnre 
Is  "prohibited  from  depriving  any  person  of 
an  appeal  from  any  preliminary  assessment 
by  viewOTB  or  otherwise."  A  constltutfon, 
like  a  statute,  Is  to  be  read  as  one  Instrument, 
and  all  its  provisions  may  be  considered  in 
ascertelnlng  the  IntmtloQ  ot  Its  framwe  as 
to  any  provision  it  contains. 

It  Is  further  contended  by  the  respondent 
that,  assuming  the  provMonsof  the  Compiled 
Laws  relating  to  the  assessment  of  dam- 
ages are  constitutional,  the  provisions  of 
chapter  94,  Laws  1891,  have  In  effect  repealed 
the  provisions  relating  to  damages,  and  that 
all  pi-oceedlngs  to  assess  the  amount  of  dam- 
ages mnst  be  had  under  the  provMnis  ot  the 
latter  act.  But  we  are  unable  to  agree  with 
the  counsel  In  this  contention.  The  act  ot 
18»1  seems  to  have  been  Intended  to  carry 
Into  dfect  the  provision  of  section  18,  art. 
Vt,  horetofbre  given.  The  first  sectkn  of  the 
act  ot  1891,  c  94,  reads  as  follows:  "In  alt 
cases  when  municipal  or  otbo*  ccHrporatlons, 
or  Individuals,  Invested  with  the  privilege  of 
taking  primte  property  tor  public  use  or 
damagli^  the  same  In  making,  cmstructlng 
or  repairing  any  vwk  w  Improvement  al- 
lowed by  law,  shall  determine  to  exercise 
such  privilege^  It  shall  be  the  duty  ot  socb 
coiporatloa  ot  Individual  to  file  a  petition  In 
the  drcult  court  of  the  county  In  which  the 
property  to  be  taken  or  damaged  Is  situated, 
praying  that  the  Just  compensation  to  be 
made  (or  such  pnq;>erty,  may  be  ascertained 
by  a  jury."  As  has  before  been  stated,  this 
section  of  the  constitution  Is  found  in  the 
article  enUtled  "Corporations,"  and,  as  will 
be  observed,  It  only  applies  to  'Municipal  or 
other  corporations"  and  Individuals  Invested 
with  the  privily  of  taking  inoperty  for 
public  use.  Unless,  therefore,  towns  organ- 
ised under  the  laws  of  this  state  are  locludcd 
within  the  tams  "municipal  or  othw  cop- 
pomti<«s,"  ttaa  law  of  1891  does  not  apply 
to  them.  Judge  DUkm,  In  bis  work  on  Mu- 
nicipal Corporations,  defines  a  municipal  cor- 
jKuatlon  as  follows:  "The  Incorporation  by 
the  authority  ot  the  govemmfflit  of  the  In- 
habitants of  a  particular  place  or  district,  and 
anttaorlBhig  them.  In  their  corporate  capacity, 
to  exercise  subwdlnate  specddfld  powers  ot 
legislation  and  regulation  wltti  respect  t» 
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their  local  and  Internal  concerns.  The  power 
of  local  goTemm»t  is  the  distinguishing 
feature  of  municipal  corporations  proper,  and 
la  used  with  us  In  the  strict  and  proper 
sense  Just  mentioned."  DIIL  Mun.  Cor^  S  20. 
In  the  Amwlcan  &  English  Encyclopedia  of 
Law  a  municipal  corporation  propw  Is  thus 
defined:  "A  municipal  corporation  proper  Is 
created  mainly  fc^  the  Interest,  advantage, 
■and  convenience  of  the  locality  of  lis  people. 
The  primary  Idea  is  an  agency  to  r^ulate 
and  administer  the  Internal  concerns  of  the 
locally  in  matters  peculiar  to  the  place  in- 
corjKtrated,  and  not  common  to  the  state  or 
pec^le  at  larga  Cities  and  incorporated  Til- 
lages, either  created  by  special  charter  or 
organized  under  a  general  act,  are  the  prin- 
cipal examples  of  municipal  corporatlcms 
proper."  Quasi  corpmvtlons  are  thus  de- 
fined: "Involuntary  quasi  corporations,  auch 
as  conntlea,  towns,  and  school  districts,  are 
created  almost  excluslTdy  with  a  Tlew  to 
the  policy  of  the  state  at  large,  tor  the  pur- 
poses of  political  organization  and  cItII  ad- 
ministration In  matters  of  finance,  of  educa- 
tion, of  provision  for  the  poor,  of  military 
organization,  of  the  means  of  travel  and 
transportation,  and  for  the  general  adminis- 
tration of  Justice.  They  are.  not  bodies  cor- 
porate and  politic  with  the  goieral  power  of 
corporations,  but  are  mere  political  subdlrl- 
stoDSof  the  state,  having  tlie  powers  expressly 
granted  to  them,  and  such  implied  powers  as 
are  necessary  to  enable  them  to  pra'form  their 
duties,  and  no  more.  They  are  denominated 
in  the  books,  and  known  to  the  law,  as 
quasi  cOTporations  rather  than  as  corpora^ 
tlona  proper.  They  possess  some  corporate 
fuuctlona  and  attributes,  but  are  primarily 
political  subdivlslona,— Q^ndes  in  the  ad- 
ministration of  civil  goverument,— «nd  their 
•corporate  functions  are  granted  to  enable 
them  more  readily  to  perform  tbelr  public 
duties."  15  Am.  &  Eng.  Enc.  Law,  pp.  954, 
D5o.  From  the  numerous  cases  cited  we 
•elect  the  following.  In  which  the  subject  is 
very  fully  discussed:  Hamilton  Co.  r. 
MIghels.  7  Ohio  St  109;  Riddle  v.  Proprietor, 
etc.,  7  Mass.  160;  School  Dlst.  v.  Wood,  13 
Mass.  183;  Beach  t.  Lebhey,  11  Kan.  23; 
Mower  v.  Inhabitants  of  Leicester,  9  Moss. 
247;  Eastman  v.  Meredith,  30  N.  B.  284; 
Bailey  V.  Lawrence  Co.  (S.  D.)  59  N.  W.  219; 
Heller  v.  Stremmel,  S2  Mo.  309;  State  r.  Lef- 
flngwell.  54  Mo.  45S. 

We  are  of  the  opinion  tliat  the  framcrs  of 
our  constitution  Intended,  by  the  term  "mun- 
icipal corporations,"  to  use  it  In  Its  restricted 
sense,  as  anmcable  only  to  incorporated 
dtlesb  towns,  or  villages  Invested  with  the 
power  of  local  legialation.  This  Is  quite  ap- 
parent from  other  sections  of  the  constitu- 
tion. Article  9.  entitled  "Gotmty  and  Town- 
ehlp  Organizations,"  requires  the  legislature 
to  iffovlde  by  genwal  law  for  MicanisinK  the 
conntlea  into  townships,  but  nowhere  In  that 
article  are  townships  designated  as  munid- 
pol   corporations.   Artlda  10   la  entitled 


**Mnnlclpat  Corporations,"  and  requires  the 
legislature  to  provide  by  general  law  for  the 
<vganlzatl<m  and  classification  of  municipal 
corporations,  and  provides  that  such  classes 
shall  not  exceed  four.  This  article  seems  to 
be  limited  to  municipal  corporations  proper. 
In  article  18  it  is  provided  that  "neither  the 
state  nor  any  county,  township  or  municipal- 
ity shall  loan  or  give  Its  credit,"  etc.  It  will 
be  observed  that  the  term  "township"  Is  here 
nsed  in  connection  with  the  term  "municipal- 
ity," thns  clearly  Indicating  that  In  the 
minds  of  the  framers  of  the  constituUon, 
**munIcIpaUty"  did  not  Include  a  township. 
The  term  "town"  seems  to  be  sometimes 
used  In  the  constitution  in  a  somewhat  dif- 
ferent sense,  but,  when  so  used,  clearly  In- 
dicates that  the  town  referred  to  la  an  Incor- 
porated town.  ThuSi  section  23,  art  5,  con- 
tains the  following  clause:  *^e  legislature 
shall  have  power  to  provide  fOr  creating  such 
police  magistrates  toe  cities  and  towns  as 
may  be  deemed  from  time  to  time  necessary, 
who  shall  have  jurisdiction  of  all  coses  aris- 
ing under  the  wdlnances  of  such  cities  or 
towns.**  The  use  of  the  term  "ordinances" 
clearly  Indicates  a  r^larly  lnc(»porated 
town,  as  townships  as  organized  under  the 
laws  of  this  state  are  not  auttiorlzed  to  adopt 
OTdlnancea.  Section  778,  Oomp.  Lawa,  pro- 
vides that  "whenever  any  Incorporated  vil- 
lage or  town  which  la  laid  oat  into  streets  Is 
included  within  the  limits  <MC  any  organized 
township,"  etc  It  will  be  noticed  that  tho 
legislature  here  makes  a  distinction  between 
an  Incorporated  town  and  an  organized  town- 
ship, clearly  Indicating  that  a  distinction  Is 
made  by  tbe  legislature  between  an  Incix*- 
porated  town  and  an  organized  township. 
At  an  early  day  the  territorial  legislature 
passed  a  law  providing  for  the  Incorporation 
of  towns.  Comp.  I^ws,  SS  1022-1188,  Inclu- 
sive. By  these  provisions  a  board  of  trus- 
tees with  power  to  enact  ordinances  was  pro- 
vided for.  This  law  being  in  force  when  the 
constitution  was  adopted,  we  may  fairly  pre- 
sume that  when  the  framers  of  tbe  constitu- 
tion speak  of  towns,  ordinances,  etc,  In  con- 
nection with  the  term  "Incorporated  towns, 
cities,  and  villages,"  they  have  reference  to 
towns  Incorporated  under  the  provisions  of 
this  law  which  are  municipalities,  and  when 
they  speak  of  organized  towns  or  townships 
they  refer  to  those  towns  which  embrace  a 
portion  of  the  state  organized  Into  townships 
for  political  and  governmental  purposes.  In 
Bailey  v.  Lawrence  Co.  (3.  D.)  69  N.  W.  219, 
the  distinction  between  quasi  corporations 
and  municipal  corporations  was  fully  consid- 
wed.  In  the  case  of  Norton  v.  Peck.  S  Wis. 
714,  in  construing  a  similar  provision  In  the 
constitution  of  that  state,  the  court  held  that 
although  towns  were  bodies  corporate,  they 
were  not  included  In  the  term  **munleipal 
conioratlbas."  This  decision  was  dted  with 
apEwoval  by  the  same  court  In  Eaton  v.  Mani- 
towoc Co..  44  Wis.  489.  Id  that  case  the 
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court  says:  "Whetber  towns  are  'mmilclpal 
corpomtiona/  in  a  strict  legal  aenae,  is  a 
question  which  the  lamented  Chief  Justice 
Whiton,  lu  Norton  v.  Peck,  8  Wis.  714.  sajra 
*is  not  of  easy  solution';  but,  In  construtng 
the  meaning  of  this  designation  In  the  stat- 
ute considered  in  that  case,  It  was  held  that 
'municipal  corxwrations,'  as  used  in  the  con- 
stitution of  this  state,  do  not  embrace  towns.  ! 
Towns  are  often  called,  In  common  parlance, 
and  sometimes  unguardedly  in  statutes, 
'municipal  corporations,'  In  connection  with 
ooutttlea,  cities,  and  villages;  but,  when  so 
called,  it  Is  In  the  sense  of  mere  corpcm- 
tlons  or  quasi  corporations,  or  of  corpora- 
tions sub  modo,  only,  and  not  in  the  aense 
of  municlpalitieB  proper.  These  words,  when 
used  in  our  own  statutes,  must  be  received 
In  their  strict  and  constitutional  aense,  un- 
less it  was  clearly  the  Intention  of  the  legis- 
lature, in  a  given  statute,  that  they  should 
have  a  more  extended  signlflcatlon.  No  such 
intention  seems  to  be  apparent  in  the  pro- 
viso of  section  1,  c  112,  Laws  1867,  In  the 
use  of  the  words  'counties  or  municipal  coi-- 
poratlons';  and  this  language  should  not  be 
construed  to  embrace  towns  and  school  dis- 
tricts, but  rather  to  exclude  them."  Van 
Antwerp  v.  Dell  Rapids  Tp.  (S.  D.)  53  N.  W. 
82;  same  case  on  rehearing,  59  N.  W.  200. 
It  will  also  be  observed  that  section  1  of 
chapter  94  of  the  Laws  of  1891,  while  it  fol- 
lows quite  closely  the  language  of  the  first 
clause  of  section  18,  art  17,  of  the  constitu- 
tion, has  omitted  the  term  "highways."  This 
omission  is  significant,  and  seems  to  indi- 
cate an  Intention  on  the  part  of  the  legisla- 
ture to  exclude  township  highway  proceed- 
ings from  the  provisions  of  the  act  It  will 
hardly  be  contended  that  If  towns  are  not 
Included  within  the  term  "municipal  corpo- 
ratlona,"  they  are  Included  within  the  term 
"other  corporations,"  as  they  are  not  strictly 
corporations  in  any  sense  but  quasi  corpora- 
tions. There  being  nothing  in  the  provi- 
sions of  the  law  of  1801  requiring  us  to  give 
an  extended  or  enlarged  meaning  to  the 
term  "municipal  corporatJou."  we  feel  at  lib- 
erty to  give  to  It  its  restricted  construction, 
and  88  applicable  only  to  Incorporated  towns, 
cities,  or  Tillages  Invested  with  legislative 
powers  for  the  benefit  trf  its  Inhabitants. 
Giving  to  the  term  "municipal  corporations" 
this  construction,  there  would  seem  to  be  no 
conflict  between  the  proTislons  of  the  Com- 
plied Laws  relating  to  the  assessment  of 
damages  and  the  law  of  1891.  The  court  in 
holding  that  the  Law  a  of  1801  repealed  the 
statutory  provisiouB  then  existing  niran  the 
subject  of  laying  out  township  highways  and 
assessing  damages  for  the  property  taken, 
WEB  in  «Tor.  As  the  proceedings,  so  tar  as 
the  record  dtecloses,  seem  to  have  been  regu- 
lar, and  the  ai^ieal  propwly  taken,  the  evi- 
dence relating  to  damages  should  have  been 
admitted.  The  jodgmoit  of  the  court  b'elov 
Is  therefore  reversed,  and  a  new  trial  oi^ 
dered. 


STATE  T.  CHUBCH. 
<Snpreaw  Goon  of  Soath  Dakota.   Aug.  8, 
1885.) 

CitiMiHjLi,  liAW— Semsatio:*  or  JtmT. 
Although  a  court  may.  In  its  discretion, 
permit  a  jury  In  a  mmlnal  came  to  Kpaxate 
dviring  the  Intervals  of  the  trial,  they  should  be 
I  kept  together  af*'er  a  final  Bubmisslon  of  the 
;  case:  and,  where  a  separation  occars  before  a 
verdict  ia  readied,  but  after  retirement  to  the 
jary  room,  and  ia  of  such  a  character  that  one 
or  more  of  the  jurwa  might  have  been  impr<^>eiv 
ly  influenced  by  others,  and  there  it  nothing 
reliable  to  show  that  Buch.  InSnence  has  not  been 
exercised  to  the  prejudice  of  the  aecosed,  the 
verdict  should  be  vacated  and  the  case  be  re- 
tried.  Kellam,  J.,  dissentlns  from  dedaion  on 
the  ground  that  It  is  condosTvely  shown  the 
record  that  the  defendant  wai  not  prejudiced 
by  the  irregularity  ctunplained  <tL 
(Syllabus  by  the  Court) 

On  rehearlDc.  For  former  report,  see  ao  N. 
W.  148. 

FULLER,  J.  PlalntifC  In  error  was  tried 
and  convicted  of  the  crime  of  selling  intoxi- 
cating liquors  In  violation  of  the  statute,  and 
the  case  which  is  now  before  as  on  rehearing 
Is  reported  In  60  N.  W.  148.  The  legal  ef- 
fect of  a  separation  ot  the  Jury,  after  their 
retirement  for, deliberation,  and  before  &  ver- 
dict was  returned.  Is  the  only  point  that  will 
receive  any  further  attention,  and  the  facts 
essential  to  an  understanding  and  det«-miQa- 
tion  thereof  are  subatantially  ai  follows: 
After  the  jury  had  retired  and  entered  upon  a 
deliberation  of  the  case,  under  the  Instruc- 
tions of  the  court,  the  balllfF  waa  by  the 
court  directed  to  take  the  members  thereof  Id 
a  body  to  a  restaurant  for  dinner;  that  one  or 
the  jurors,  while  returning  from  dinner  to  the 
jury  room  with  the  bailiff  and  bis  fellow 
Jurors,  and  without  separating  from  either, 
stopped  on  the  way  at  his  own  place  of  bnsl- 
nese,  and  gave  some  attention  to  a  personal 
business  matter  In  no  way  connected  with  the 
suit;  and  afterwards,  while  11  of  the  Jury- 
men so  accompanied  by  the  bailiff  were  wait- 
ing outside  the  building,  the  same  Juror  went 
Into  a  c«taln  place  of  business  and  ordered 
a  bill  of  merchandise  to  be  sent  to  his  place 
of  residence.  It  also  appears  that,  while  on 
the  way  from  dinner  to  the  Jury  room,  an- 
other member  of  the  Jury  stepped  into  a 
grocery  store  and  purchased  a  ^ckage  of  to- 
bacco, while  his  fellow  Jurors  and  the  bailiff 
remained  on  the  street  at  the  front  door  of 
said  place  of  business.  Concerning  the  where- 
abouts of  the  bailiff  and  other  members  of 
the  Jnry  while  these  men  were  In  the  stores, 
the  evidence  used,  on  the  motion  for  a  new 
trial,  is  somewhat  conflicting;  but,  as  the 
view  we  shall  take  of  a  snbsequoit  sep&ratioo 
of  the  Jury  is  decisive  of  the  appeal,  and  In- 
volves no  question  of  veracity,  no  farther  at- 
tention will  be  paid  to  the  Irregularities  above 
mentioned.  Shortly  after  the  Jury  had  re- 
tamed  from  dinner  and  resumed  their  delib- 
erations In  one  of  the  apartments  of  the 
oonrthouse,  adjacent  to  the  room  in  whldi 
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court  was  tlien  In  session,  It  was  discoTered 
that  tbe  courthoase  was  on  fire;  and,  from 
the  undisputed  evidence  ot  tbe  ballUX  (who, 
by  reason  of  his  position,  is  an  interested  wit- 
ness), it  appears  that,  pursuant  to  a  direction 
ef  the  court  to  take  the  Jury  out  of  the  court- 
house aud  keep  them  together,  as  much  as 
possible,  until  the  fire  was  extinguished,  he 
took  them  Into  the  courthouse  yard,  which 
was  filled  with  people,  and  for  about  five 
minutes  they  were  not  In  his  immediate  vi- 
cinity, but  wm  mixed  up  in  a  promiscuous 
crowd  of  excited  people,  who  had  lieen  drawn 
to  the  place  by  reason  of  the  fire.  Under 
section  7889  of  the  Compiled  Laws,  it  Is  with- 
in the  discretion  of  the  trial  court,  under  the 
required  admonition,  to  allow  the  jury  In  a 
criminal  prosecution  to  separate  at  any  time 
ttefore  the  case  is  submitted  to  them,  or  be 
inay  require  the  jury  to  be  kept  in  cliarge  of 
officers,  who  "must  be  sworn  to  keep  the 
jurors  together  until  the  next  meeting  of  tbe 
court,  to  suffer  do  person  to  speak  to  or  com- 
municate with  them,  nor  to  do  so  themselves 
on  any  subject  connected  with  the  trial,  and 
to  return  them  into  court  at  tbe  next  meeting 
thereof";  but  we  know  of  no  statutory  pro- 
vision which  authorizes  a  court  to  permit  a 
Jury  to  which  a  ci'lminal  cause  has  been  fi- 
nally snbmltted  to  separate,  after  they  have 
retired  for  deliberation  to  the  seclusion  of  a 
Jury  room.  If;  from  any  cause  or  accident,  a 
Jury  in  a  criminal  case  is  prevented  from  be- 
ing kept  togetbw  after  a  final  submission  of 
Che  same,  the  jury  may,  under  sections  7113 
aud  7415,  be  dischargetl,  and  tbe  cause  may 
be  again  tried  at  the  same  or  at  another  term, 
as  tbe  court  may  direct;  and.  In  express 
terms,  the  aeparatjon  of  a  jury  without  leave 
of  court,  after  retiring  to  deliberate  upon  the 
verdict.  Is  made  a  giound  for  a  new  ti'ial, 
under  section  7400;  and  our  attention  has 
been  cailetl  to  no  statutory  provision  nor  ju- 
dicial determination  Imposing  the  burden  up- 
on the  accused  to  show  that  be  has  I^een  in- 
jured by  reason  of  such  separation  after  a 
final  submlssioD  of  the  case.  If  one  separa- 
tion of  a  jury  on  account  of  fire  for  five  min- 
utes, without  leave  of  the  court.  In  a  crim- 
inal prosecutiou,  after  retiring  to  tbelr  room 
for  deliboatlon.  Is  not  an  brregularlty  pre- 
sumptively prejudicial  to  the  accused,  how 
often,  for  what  length  of  time,  and  under 
what  clrcumatanoes,  may  they  not  separate? 
We  believe  the  true  and  only  safe  rule  to  be 
that,  where  the  separation  la  such  that  one 
or  more  of  the  Jurors  might  have  been  im- 
pitverly  influenced  by  others,  and  there  is 
nothlog  reliable  to  show  that  such  influence 
has  not  been  exercised  to  the  prejudice  of 
tbe  accused,  the  verdict  should  be  vacated, 
and  the  case  be  retried.  It  will  be  seen, 
from  tbe  sections  above  cited,  that  our  legls- 
'atore  baa  avoided  uncertainty  and  confusion 
by  enacting  a  law  unlike  the  statutes  of 
maiiy  of  the  states,  because  it  makes  no  dis- 
tinctlon,  in  the  application  of  the  rule,  be- 
Uceen  mlsdemeancva  and  cases  of  felony.  As 


I  tbe  case  under  consideration  does  not  re- 
I  quire  us  to  determine  whether  any  s^iaration 
of  a  jury  in  violation  of  tbe  statute  vitiates 
the  verdict,  as  a  matter  of  law.  regardless 
j  of  circumstances,  and  that  the  presumptitHi 
!  of  contaminaticm  occasioned  by  sucb  impro- 
I  prlety  and  irr^ularity  cannot  be  rebutted  by 
I  the  affidavits  of  ttie  jui-ors  themselves,  we 
I  cite  without  commmt  the  following  cases, 
some  of  which  seem  to  go  to  that  extent: 
People  V.  Backus,  B  Cal.  275;  Cantwell  v. 
I  State,  18  Ohio  St  477;  State  v.  Han-la.  12 
Nev.  114;  Jumpertz  v.  People,  21  111.  374; 
!  State  V.  Parraut,  16  Minn.  178  (GU.  157); 
'  Com.  V.  Roby,  12  Pick.  496;  State  v.  Garlg 
,  (Id.)  8  South.  9ai;  State  v.  Harrison  (W. 
'  Va.)  15  S.  E.  9S2;  Keenan  v.  State,  8  Wis. 
I  132;  State  v.  Cucuel,  31  N.  J.  Law,  249; 
I  State  V.  Prescott,  7  N.  H.  287.    Mr.  Abbott, 
I  in  his  Trial  Brief  for  Criminal  Causes,  at 
I  page  180,  announces  th«  following  as  a  gen- 
'  eral  rule:    "In  the  discretion  of  the  court. 
,  the  Jury  may  be  permitted  to  separate,  in 
i  the  intervals  of  the  tiial,  until  the  case  is 
finally  committed  to  them,  but  not  thereafter 
'  until  they  have  returned  their  verdict"  It 
is  a  matter  of  common  knowledge  that  coo- 
I  trariety  of  motives  prompt  the  best,  as  well 
as  the  worst,  members  of  society  to  visit 
;  the  scene  of  a  threatened  conflagration;  and. 
I  under  the  circumstances  of  this  case,  In  the 
I  absence  of  anything  to  the  contrary,  we  can- 
'  not  i>resnme  that  no  member  of  the  Jury, 
'  while  out  of  sight  of  the  sworn  officer,  scv- 
'  arated  from  his  fellows,  and  mingled  with 
tbe  jostJlng  throng,  was  subjected  to  con- 
;  tamloatlQg  Influences;  and  we  tber^ore  dis- 
affirm our  former  declsitoi,  reverse  tbe  Judg- 
ment, and  order  a  new  trlaL 

KELLAM.  J.  (dissenting),  I  do  not  concur 
In  this  decision.  It  may  be  tliat  the  legal  ef- 
fect of  the  separation  of  a  Jui'y.  generaUy,  aft- 
er the  submission  of  a  criminal  case  to  them, 
Is  more  accurately  .stated  In  tbe  foregoing 
than  in  our  former  opinion,  and  ttiat,  con^d- 
ering  that  question  only,  the  trial  court 
should  have  found,  upon  a  motion  for  a  new 
trial,  that  there  had  been  an  illegal  and  prej- 
udicial separation;  but,  in  my  Judgment, 
that  does  not  determine  this  case,  nor  justify 

'  this  court  In  sending  the  case  back  for  anoth- 
er ti'ial.  Tbe  statute  under  whose  coercion 
It  Is  claimed  this  Judgment  must  be  reversed 
is  referi-ed  to  In  tbe  foregoing  (pinion,  and 
Is  section  7450,  Comp.  Laws.  It  says  the 
trial  court  "has  power  to  grant  a  new  trial 
when  a  verdict  bas  been  rendered  against  the 
d^endant,  by  which  his  sul)stantlal  rights 
have  been  prejudiced,  upon  his  application  In 
the  following  cases  only.  *  *  *  3.  When 
the  jury  have  separated  withaut  leave  of  the 
court,  after  retii-ing  to  dellboate  qpon  their 
verdict  •  •  This  statute  evidently  coa- 
templated  that,  even  after  sabmisBfou.  there 
may  be  a  s^nratlon  of  the  Jury  with  the 
leave  of  the  conrt.   In  this  case,  the  drcum- 

I  stances  of  the  separatlm  were  as  follows: 
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■When  It  was  announced  In  conrt  that  the 
■courthouse  was  on  fire,  the  judge,  In  hur- 
riedly lenvlng  the  bench,  made  the  only  or- 
■der  which  It  was  imctlcable  to  make  nnder 
the  circumstances.  He  directed  the  bailiff  to 
take  the  Jury  out  of  the  building  into  the 
yard,  and  to  keep  them  together  as  much  as 
possible  until  the  extent  of  the  Are  could  be 
ascertained.  In  attempting  to  carry  out  the 
■order  of  the  court,  the  bailiff  did  not  snc- 
-ceed  In  keeping  the  Jury  together.  It  Is  a 
■fact,  as  stated  by  the  bailiff,  that  tor  a  few 
minutes,  "possibly  flVe  at  the  extreme,"  a 
portion  of  the  Jurors  "were  not  In  the  Imme- 
■dlate  Ttclnlty"  of  the  offlcw,  but  that,  within 
that  time,  he  got  them  and  kept  them  in  a 
t>ody  and  under  his  Immediate  supervision, 
^e  Tertllct  of  the  Jury  was  against  the  de- 
fendant, and  the  trial  court  refused  bim  a 
new  trial.  I  think  the  court  was  right  The 
-statute  starts  out  with  declaring  a  condition 
upon  which,  only,  the  trial  court  "has  power 
to  grant  a  new  trial."  That  condition  la 
when  the  defendant's  "substantial  rights 
hare  been  pr^udlced."  That  can  only  be 
when  the  cause  assigned  as  a  ground  for  new 
trial  may  have,  In  some  manner  or  to  some 
•ectent,  Influenced  the  verdict  If,  upon  tes- 
timony, competent,  bpedfi^  positive,  nncon- 
troTerted,  and  mUmpeadied,  dther  directly 
■or  Indirectly,  the  Jury  return  the  <Hily  ver- 
dict which,  nndw  their  oaths,  they  could 
-conscientiously  return,  the  condition  of  preju- 
•dlce  to  substantial  rights  of  the  defendant 
does  not  exist,  and  the  trial  court  ought  not 
to  be  reversed  because  it  sees  It  and  acts  ac* 
cordlngly.  But  It  Is  urged  that  In  the  de* 
■cislon  of  the  question  of  the  legal  effect  of 
the  separation  of  the  Jury,  the  court  cannot 
consider  the  merits.  This  Is  right,  to  the  ex- 
tent that  the  court  ought  not  to  take  upon 
Itself  the  power  of  weighing  conflicting  evi- 
dence, and  making  its  decision  depend  In 
fiucfa  case  upon  Its  own  view  of  what  the 
■evidence  proves;  but  It  Is  not  right  to  the 
-extent  that  the  trial  court  must  shut  Its  eyes 
to  the  fact  tliat  the  evidence  was  absolutdy 
dll  one  way,  and  that  any  otb»  verdict  than 
that  rendered  conld  only  be  returned  by  a 
flagrant  disregard  by  the  Jnrors  of  thdr 
oaths.  Armleder  v.  Ueberman,  33  Ohio  St 
77,  though  a  civil  case,  was  In  all  other  r»> 
spects  singularly  like  this.  Hie  statute  reg> 
ulatlng  the  conduct  of  the  Jury  after  retire- 
ment, and  providing  tor  a  new  trial  (m  ac- 
count of  Irregularities  or  misconduct  of  the 
Jory,  Is  set  out  In  Uie  oi^nlon,  and  is  not  ma^ 
terially  different  from  our  own.  In  that 
case,  a  fire  bnAe  out  in  the  Immediate  vicin- 
ity of  the  conrthonse^  and  "suitors,  witness- 
es, members  of  the  court  and  officers  mshed 
In  great  haste  oat  oi  the  conrthouse."  Two 
or  three  of  the  Jurors  were  "without  the 
presence  of  the  officers  In  charge,  standing 
on  the  steps  of  the  courthouse,  and  mixing 
with  the  crowd  mi  the  outside."  TbB  conrt 
after  redting  the  statute,  says:  "Section  268 
•of  the  Ood^  wbethw  considered  mandatwy 


or  dlrectmy  merely,  clearly  requires  that  Ju- 
rors remain  together  dnring  the  term  of  their 
deliberation,  except  ^en  permitted  to  sep- 
arate by  order  of  the  court  Yet  every  de 
parture  from  Its  lett«*  will  not  be  treated  as 
an  Irregularity  or  misconduct  on  the  part  of 
the  Jury  such  as  to  retjulre  tlie  verdict  to  1m 
set  aside.  When,  from  the  irregularity  or 
misconduct  of  the  Jury,  there  is  reason  to  be- 
lieve a  fair  trial  has  been  prevented,  or  that 
the  verdict  is  the  result  of  bad  motive.  It 
should  lie  set  aside.  Blany  of  the  old  mies 
regulating  the  ccmdnct  ot  the  Jury  after  re- 
tiring to  the  Jury  room  to  consider  of  thMr 
verdict  liare  been  abrogated.  Tbey  are  now 
to  be  treated  as  reasonable  men,  and  their 
conduct  will  be  considered  and  Judged  In  the 
light  of  the  drcnmstancea  under  which  they 
acted,  as  well  as  the  motives  which  tnfln- 
enced  the  conduct  to  be  conddered.  The 
separation  of  this  Jury  was  an  Irregularity, 
and,  technically,  might  be  called  misconduct 
But  what  are  the  drcnmstances  Inducing  the 
separation?  While  deliberating,  an  alarm  of 
fire  Is  heard  in  the  Jury  room.  The  Are  Is 
biasing  in  a  lai^  block  of  bnUdlngs  near  tfie 
Jury  room.  The  court  officers,  attom^s, 
witnesses,  all  In  demoralised  eagerness,  are 
hastening  fmn  the  courthouse;  Tlie  Jurors 
see  and  hear  all  this,  and,  partaking  at  the 
gen«nl  feeling  of  excitement  and  pwhaps 
cnriodty,  are  let  out  of  their  Jury  room,— not 
to  do  an  uidawful  act;  not  with  the  pur- 
pose to  violate  their  oath  or  smirch  tbelr 
verdict  The  act  of  aeration  was  technic- 
ally a  violation  of  the  statute,  but  involved 
no  moral  wrong,  and.  In  our  opUaoOt  could 
not  in  any  degree  tend  to  prevent  a  fair  trial 
or  an  honest  verdict  •  *  •  iTpon  ttao 
whole,  we  think  the  rule  that  wlU  best  se- 
cure the  desired  result  would  be  that.  In 
cases  where  the  Irregularity  w/ulsconduct 
of  the  Juror  appears  to  have  operated  In 
fiivor  of  the  successful  party,  and,  as  a  nec- 
essary consequence,  to  the  prejudice  of  the 
unauccessfnl  party,  a  new  trial  should  be 
granted.  On  the  other  hand,  where  it  ap- 
pears that  It  has  produced  no  such  resnit 
the  verdict  should  be  permitted  to  stand." 
And  so  I  say.  In  this  case,  that  the  record 
Itself  absolutely  disproving,  as  It  does,  that 
such  separation  did  or  could  Imve  tended  **to 
IHevent  a  fiair  trial  or  an  honest  verdict" 
the  Irregularity  worked  no  prejudice  to  de- 
fendant's substantial  rights,  and  so  was  no 
ground  for  a  new  trial.  It  was  an  Irr^lar- 
ity  only  in  the  conduct  of  a  legal  Jury.  and. 
like  any  oth«r  Irregularity,  did  not  require 
a  retrial  of  tiio  case,  where  It  affirmatively 
appeared  that  defendant  suffered  nothing 
from  It  It  Is  imllke  the  case  of  a  funda- 
mental d^ect  In  the  compotition  or  charac- 
ter of  the  Jury,  over  which  the  court  has  no 
control.  The  contention  hare  Is  not  that  the 
defendant  has  been  practically  Injored,  or 
that  a  differrat  v«dlct  could  have  pn^rly 
been  rendered  upon  the  evid«ice.  If  the  Jury 
had  been  hermetically  sealed  ta  an  impMie- 
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<mble  box,  but  that  an  abstract  rule  of  law 
-will  be  offended  against  unless  this  verdict, 
though  right,  la  set  ajBlde,  and  the  ceremony 
<it  another  trial  repeated.  The  rule  was 
made  to  protect  suitors  from  corrupt  and  dls- 
licnest  verdicts;  but  to  set  aside  a  confessed- 
ly rlglic  verdlc-t  Is  to  force  a  presumption  of 
l>rejudice  against  an  established  contrary 
^act,  to  apply  the  rule  to  a  case  for  which  it 
-was  never  tntended,  and,  generally,  to  sacrl- 
aice  substance  to  shadow.  1  confess  I  am  un- 
;able  to  comprehend  why  the  vitiating  effect 
-of  a  sei>aration  should  be  avoided  by  affl- 
alarits  showing  no  approach  to,  or  Interfer- 
•once  with,  the  Jury,  as  a  means  of  showing 
no  prejudice,  and  yet  the  dnly-cnrtlfled  rec- 
ord, so  conclusively  proving  the  very  objec- 
tive fact  of  nonprejudlce,  sbonld  be  so  sedu- 
lously exclude  from  the  consideration  of 
the  court  Nothing  more  Is  here  involved 
than  the  appUcatiou  of  the  familiar  mle  that 
nonprejudicial  error  or  Irr^olarl^  Is  no 
■ground  for  a  new  trial.  This  same  section 
'(subdivision  5)  makes  It  equally  a  ground 
itor  a  new  trial  "when  the  court  has  misdl' 
Tccted  the  jm-y  lu  a  matter  of  law";  but,  In 
this  very  case,  as  will  be  seen  by  reference 
to  oar  former  opinion,  we  find  and  hold  that 
-the  trial  court  did  so  misdirect  the  jury: 
■and  yet  none  of  us  thought  a  new  trial  should 
tie  granted  on  that  account  As  to  that,  we 
said  the  mlsdli-ectlon,  though  error,  was  im- 
-material,  because  It  was  evident  that  it  could 
not  have  lufluenced  the  verdict  In  this  case, 
it  Is  not  claimed,  or  even  suggested,  that,  up- 
-on  the  simple  question  of  whether  or  not  the 
^defendant  sold  **lager  beer"  without  permit 
-the  verdict  could,  upon  the  evidence,  have 
-rightfully  been  otberwlse  than  as  It  was. 
That  question  ot  fact  settled,  the  law,  as 
•construed  by  the  court,  holds  the  charged  of- 
fense proved,  and  the  defendant  guilty.  It 
'Is,  however,  urged  that  upon  the  questton  of 
SuUty  or  not  guilty  the  jury  is  supreme,  and 
-that  It  may  find  the  defendant  not  guilty, 
though  the  evidence  Is  conclusively  the  other 
-way.  To  the  extent  that  this  Is  true  it  Is 
unfortunately  so;  but  upon  the  evidaice  In 
itbla  case,  the  verdict  of  the  jury  was  abso- 
lutely right,  and  for  tliat  reason  the  separa* 
tl<Hi  of  the  jury  could  have  resulted  In  no 
prejudice  to  the  defendant;  and  I  am  un- 
willing to  now  vacate  it  and  send  tbe  case 
back  for  another  trial,  upon  the  stroigth  ot 
-tho  sufio^tlon  that  another  Jury  might  ex- 
-erclse  the  prnvgatlve  of  dlar^ardlng  the  ev- 
idence and  their  obligation,  and  so  might  re- 
■tam  a  verdict  of  acquittal  upon  erlduic* 
quiring  a  verdict  of  guUtj. 


BTBNB8  et  al.  t.  SEXTON  et  al. 

-^Sapreme  Court  of  Minnesota.   Aug.  6,  ISSS.) 

^ECL'TIOlfS    AOAINaT  DeCEDKKT'S  BsTATB— LiEK 
or  JUDOMBNT  NeCESSABT. 

LOen.  St  1894.  f  6447.  construed.  Sdd, 
■that  the  right  given  to  judgment  creditors  to 


hare  executions  issued  to  enforce  the  collection 
of  money  Jadgments  after  the  decease  of  judg- 
ment debtors  u  limited  to  cases  where,  and  audi 
executions  can  only  be  levied  upon  real  peo]^ 
errty  on  which,  a  lien  has  been  acquired  prior 
to  tbe  death  of  the  debtor. 

2.  A  judgment  creditor  who  has  acquired  no 
lien  prior  to  the  death  of  the  debtor  muHt  pro- 
ceed to  establish  and  collect  his  claim  as  a 
general  creditor,  aad  in  the  due  course  of  admin- 
istration. 
(Syllabns  by  the  Court) 

Appeal  from  district  couit,  Henneptn  coun- 
ty; Henry  G.  Hicks,  Judge. 

Action  by  George  W.  Byrnes  and  others 
against  Frances  Sexton  and  others  far  parti- 
tion. There  was  a  judgment  for  defendants, 
except  as  to  plointUt  Annie  M.  FUlatraut  and 
from  an  order  denying  their  motion  for  new 
trial  the  other  plalntlfffl  appeal.  Bererved. 

Annie  M.  FUlatraut,  before  her  secmd  mar- 
riage was  the  widow  of  Potrlctt  Byrnes,  and 
the  other  {dftlntiflta  are  the  decedent's  heirs 
at  law.  The  land  In  dlqmte  b^limged  to 
Patride  Byrnes  tn  his  Ufettmeh  and  after  bis 
death  was  mA6.  on  executlcn  against  him  to 
one  under  whom  defendants  claim.  Plain- 
tiffs contmded  that  the  exeeutlm  sale  was 
void,  and  that  their  rights  In  the  property  as 
heirs  ot  decedent  were  not  divested  thereby. 
The  couH  found  that  the  sale  was  valid,  and 
gave  judgment  for  defendants,  except  as  to 
tbe  widow,  for  wfaom  It  gave  judgment  for 
her  dower  Interest  In  tbe  property,  and  de- 
creed a  partltlm  between  ber  and  defendants. 

Babcock  &  Garrigues,  for  appellant  Pen- 
ney, Welch  &  Hayne,  T.  H.  Quinn.  and 
Hahn  &  Hawley,  tat  respondents. 

COLLINS,  J.  Action  In  partition,  brought 
by  one  of  the  plaintiffs  as  the  widow,  for- 
merly, of  one  Byrnes,  deceased,  and  by  the 
others  as  his  heirs  at  law,  plaintiffs  claiming 
to  be  the  owners  In  their  respective  undivid- 
ed rights  of  an  undivided  one-tenth  of  the 
premises  In  question.  The  defradants'  title 
to  this  one-tenth  depends  wholly  upon  the 
validity  of  an  execution  sale  made  upon  a 
judgment  In  which  said  Byrnes  was  the  debt- 
or and  one  Harriet  Lamb  the  creditor.  The 
court  below  ordered  judgment  upon  tbe  facts 
found  In  favor  of  the  first-named  plaintiff  as 
to  hev  share  and  against  the  heirs  at  law. 
The  appeal  la  by  the  latter  from  an  order 
refusing  a  new  trial.  The  facts  are  simple 
and  undisputed.  The  premises  are  situated 
in  Hennepin  county.  On  January  6^  1876, 
the  judgment  was  duly  rendered  and  dodc- 
eted  In  "Bloe  county.  Two  years  lata-,  In 
1876,  the  debtor  died  Intestate,  leaving  no 
personal  property.  Whether  administration 
was  ever  had  on  his  estate  does  not  aj^iear. 
About  five  years  afterwards.  In  1883,  and  not 
before,  a  transcript  of  the  judgm«it  was 
filed,  and.  In  form,  the  judgment  was  dock- 
eted in  Hennepin  county.  One  McCarty,  to 
whom  the  judgment  had  been  assigned,  then 
caused  an  executi<m  to  be  issued,  directed  to 
the  sheriff  of  Hennepin  oountjr,  and  the  sale 


Digitized  by 


Google 


]S6 


NORimVBSTBRN  BBPORTEB.  ToL  64. 


In.  queBtlon  was  made  by  Tlrtue  of  this  execu- 
tion, McCarty  becoming  the  purchaser.  No 
redemption  was  made  from  the  sale,  and  In 
ISSo,  after  the  time  for  redemption  had  ex- 
pired, McCarty  purchased  from  the  then  own- 
era  the  other  undivided  Interests  In  the  prop- 
erty. These  defendants  have  succeeded  to 
his  right  and  title.  Iiave  made  valuable  im- 
pi-ovemeuts  (Just  when  was  not  shown),  and 
have  paid  taxes  up  to  the  year  1S91. 

If  defendants'  claim  of  title  to  such  in- 
terests or  shares  in  the  propei-ty  lu  contro- 
versy as  are  involved  in  this  appeal  can  be 
sustained  and  upheld,  it  must  be  by  virtue  of 
some  statntoiy  enactment  which  conferred 
upon  the  creditor  the  vifsht  and  power  to  ac- 
quire a  lien  on  the  premises  by  filing  a  tran- 
Bcript  and  docketing  her  Judgment  In  Henne- 
pin county  several  years  after  the  decease 
of  her  debtor.  If  she  failed  to  secure  a  lien 
by  reason  of  this  docketing  in  1885,  or,  to 
put  it  In  another  way,  if  there  was  no  prop- 
erty on  which  the  judgment  could  then  be- 
come a  lien,  it  will  not  be  contended  that  any 
title  whatfioev^  passed  to  the  purchaser  at 
the  execution  sale,  so  far  as  was  shown  by 
the  record.  By  Gen.  St  1804.  9  &447,  It  Is 
enacted  that  "notwithstanding  the  death  of 
a  party  after  Judgment  execution  thereon 
against  his  prop^ty  may  be  issued  and  exe- 
cuted in  the  same  manner  and  with  the  same 
effect  as  If  he  was  stiU  living,  except  that 
Bucb  execution  cannot  be  Issued  within  a 
year  after  bis  death."  Possibly,  if  we  were 
called  upon  to  ctaistrue  this  section  standing 
alone,  its  language  would  compel  us  to  hold 
that  subsequent  to  the  decease  of  a  Judgment 
debtor  the  judgment  could  be  docketed  in  the 
county  where  rendetad,  or  elsewhwe,  a  speci- 
fic lien  secured  on  real  property  tjt  which  the 
debtor  died  seised,  an  execution  Issued  and 
lawfully  levied  on  such  property,  and  the  ex- 
ecution satisfied  with  the  same  effect  as  if 
the  debtor  still  lived.  Indeed,  the  logic  of 
such  a  decision  would  lead  to  the  conclusion 
that  personal  property  belonging  to  the  es- 
tate could  be  seized  and  sold  under  lOce  ctr- 
cumstanceflL  Bot  when  construing  this  par- 
ticular section  of  our  statutes  relating  to  ex- 
ecutions we  are  obliged,  under  well-known 
rules,  to  examine  and  consider  other  sections 
which  relate  to  and  affect  the  same  subject- 
matter.  AU  must  be  construed  together. 
We  have  quite  a  number  of  sections  or  parts 
of  sections  in  Gen.  St.  1884  which  bear  upon 
the  question  before  us,  and  all  of  these  to 
which  we  shall  refer  were  In  torct  when 
Byrnes  died,  and  when  the  proceedings  wen 
bad  through  which  defoidants  claim  owner- 
ship. The  rales  which  regulate  and  deter- 
mine title  to  real  property  by  descent  In  the 
absence  of  a  testamentary  devise  are  found 
in  sections  4470, 4471,  and  it  is  clear  tbat  im- 
medlatdy  upon  the  death  of  Byrnes,  inte» 
tate,  tlw  title  to  the  real  property  now  In  dis- 
pute Tested  in  his  widow  and  cbUdren  sub- 
ject to  tbe  pSTment  of  Us  debtt.  Hie  estate 
vhich  so  Tested  Is  frequentl7  denominated 


an  equitable  estate^  but  It  Is  fixed  and  cer^ 
tain.  The  creditors  of  the  deceased,  if  there 
be  such,  have  a  general  lien  for  the  luyment 
of  their  daims  and  demands.  In  the  due 
course  of  administration,  and  of  course  there 
may  be  creditors  who  have  ^>ecific  liens  on 
property,  such  as  mortgagees  and  judgment 
ci'editors,  whose  lien  rights  have  been  flxe<I 
prior  to  tbe  death  of  the  debtor,  and  of  which 
rights  they  cannot  be  deprived.  For  the  lat- 
ter no  legislation  was  necessary  except  as  to 
regulating  the  method  in  which  their  Uea 
rights  might  be  enforced,  and  It  Is  clear  that, 
to  the  creditor  who  has  secured  his  lien 
before  the  decease  of  bis  debtor,  the  lan- 
guage of  section  5447  Is  applicable.  It  is  al- 
so evident  tliat  the  provision  In  section  4471 
which  expressly  subjects  the  real  property 
of  the  intestate  to  the  payment  of  his  debts 
has  no  reference  to  secured  claims,  whether 
specialty  debts  or  statutory  liens.  It  was 
simply  designed  to  protect  the  general  cred- 
itors, and  ia  in  line  with  the  statutory  sys- 
tem which  we  have  for  the  establlshnaent 
and  payment  of  general  claims  ont  of  the 
personal  assets  if  sufficient,  and,  if  not,  then 
ont  of  funds  derived  from  a  sale  of  the  real 
property  in  due  course  of  administration. 
The  statute  which  authorizes  and  provides 
for  obtaining  a  Judgment  lien,  how  and  upon 
what  property  a  lien  may  be  secured,  Is  sec- 
tion 5425.  The  lien  obtained  by  a  docketing 
of  the  judgment  originally,  or  by  transcrlpt- 
ing.  Is  limited  to  such  real  property  as  the 
debtor  may  own  In  the  coimty  at  the  time 
of  the  docketing,  and  such  as  he  may  aft- 
erwards acquire  within  the  life  of  the  ll^i. 
While  we  often  speak  of  property  as  belonf;- 
log  to  tbe  estate  of  one  deceased.  It  would 
be  absurd  to  contend  that  any  one  but  a  llr- 
Jng  penon  could  be  the  owner  of  property, 
and  equally  as  absurd  to  say  that  for  the  pur- 
poses of  section  5425  the  ownership  of  real 
estate  continued  in  a  person  after  bis  death. 
We  might  with  equal  force  and  reason  as- 
sert that  one  deceased  could  acquire  property 
—say,  by  inheritance— upon  which  a  Judg- 
ment lien  could  be  had.  If,  then,  the  owner- 
ship ot  property  terminates  with  death,  aa  it 
must,  and  if  the  lands  of  an  intestate  pass 
instantiy  upon  the  decease  to  tbe  betrs  by 
operation  of  law,  how  could  a  Hen  be  ob- 
tained In  the  case  at  bar  upon  which  to  base 
a  valid  execution  sale  of  the  pn^»ert7  In  dis- 
pute? That  tbe  title  did  pass  to  tbe  widow 
and  beirs,  and  tlut  tliey  immediately  became 
the  ownws,  subject  to  Hois,  general  er  spe- 
cial, in  f&TOr  of  creditors.  Is  beyond  all  ques- 
tion. That  tbe  estate  wbich  tbe  heir  of  an 
Intratate  acquli'es  in  bis  real  property  upon 
Ills  decease  is  subject  to  alienation  or  devise, 
and  also  that  it  Is  subject  to  the  lien  of  a 
Judgmoit  against  such  heir  and  to  execution 
sale,  as  axe  other  benefici^  estates,  Is  weU 
settled.  A  purchaser,  ivhetber  at  a  volun- 
tary or  compnlsory  sale,  acquires  tbe  estate 
of  the  heir,  subject  to  tbe  rights  of  tbe  cred- 
itors.  1  Frewa.  Bx'ns,  {  1S3,  and  cases  dted. 
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If  the  widov  and  heirs  at  law  bad,  upon  the 
death  of  the  Jadgment  debtor,  a  vested  Inter- 
eac  or  estate  In  the  real  property  of  which  he 
died  seised,  which  they  conld  bare  alienated 
or  devised,  or  upon  which  the  lien  of  a  Judg- 
ment against  either  could  have  obtained, 
tills  Interest  and  estate  was  subject  only  to 
such  special  liens  as  were  against  It  at  the 
time  they  acquired  the  same,  and  the  claims 
and  demands  of  ordinary  creditors,  to  be 
proven  and  established  In  due  course  of  ad- 
ministration.  A  judgment  creditor  without 
a  iten  could  not  thereafter  secure  a  superior 
right,  not  only  aa  to  them  but  as  to  other 
creditors,  by  doclietlng  his  Judgmoit  If  he 
conid,  it  would  result  In  very  serious  compU- 
cations  In  the  settlement  of  estates,  and  serve 
to  render  titles  received  through  such  admin- 
Istration  very  insecure.  No  one  could  pur- 
chase of  an  heir,  or  at  an  administration  sale, 
<n-  at  ft  sale  to  satisfy  an  execution  Issued 
upon  a  judgment  rendered  against  an  heir 
or  a  devisee,  with  any  assurance  that  he 
would  not  be  deprived  of  the  fruits  of  his 
purchase  through  the  subsequent  docketing 
of  an  unheard-of  judgment  That  certain^ 
and  security  as  to  tiUcs,  In  so  fU  aa  they 
may  be  affected  by  Judgment  liens,  which  Is 
afforded  by  our  Judgment  dockets,  would  he 
swe^vt  away;  for,  If  section  6447  Is  to  be  glr- 
en  the  broad  constmctlon  claimed  for  It, 
every  judgment  docket  In  the  state  would 
have  to  be  examined  before  a  purchaser  could 
act  with  satety.  BvttPt  Aill  and  complete  ad- 
miolBtration  of  the  esta^  Including  a  sale 
of  the  property  In  question  to  Mitlsfy  and 
discharge  established  claims  and  demands, 
would  not  protect  him.  See  Fowler  t.  Mick- 
ley.  39  Minn.  28.  88  N.  W.  634. 

We  are  of  the  opinion,  when  considered  in 
connection  with  other  statutes  to  which  we 
have  refored,  that  section  6447  must  be  c<m- 
strued  as  limiting  the  right  to  have  execu- 
tion Issued  to  enforce  the  collection  of  a  mon- 
ey judgment  after  the  death  of  the  judgment 
debtor,  and  construed  as  simply  and  only  au- 
thorizing such  issuance  in  cases  wliere,  and 
such  «ecutl(ms  can  only  he  levied  on  real 
property  on  which,  a  llm  has  been  acquired 
prior  to  the  deceas&  This  Is  the  statutory 
enactment  in  many  states.  As  before  sag* 
geated,  this  Is  the  only  amstmctloD  wbidi 
will  be  in  harmony  with  the  construction  to 
be  placed  on  other  statutes  bearing  upon  the 
ttme  subject-matter,  the  only  one  which  will 
not  lead  to  serious  complications  and  very 
unjust  results,  and  the  only  one  which  will 
not  countenance  and  authorize  the  Issuing  of 
executions  after  the  death  of  a  party,  and 
tile  seizure  and  sale  of  personal  estate  to  sat- 
is^  the  same.  To  admit  this  construction 
woaM  wholly  defeat  the  object  of  the  statute 
Iq  force  when  Byrnes  died,  fbr  the  distribu- 
tion of  Insolvent  estates,  which  wasf  after 
the  p^ment  ot  preferred  claims,  an  equaJ 
Mlbfftion  ct  me  araeta  of  the  estate  of  the 
deceased  among  all  of  the  creditors.  Gen. 
8tl874,  e;  t$3,  938. 


In  so  construing  sectlcoi  5447  we  have  had 
no  assistance  from  the  decisions  of  other 
states,  for  we  have  been  unable  to  And  a  like 
statute  In  any  other  state  except  Oregon. 
In  the  case  of  Bower  HoUaday,  IS  Or.  491, 
22  Pac.  563,  the  supmne  court  of  that  state, 
evidently  with  considerable  doubt  and  mis- 
giving as  to  what  might  l>e  the  practical  re- 
sults, ami  admitting  that  its  views  were  "lia- 
ble to  be  stirtling,"  held  that  under  a  section 
of  their  Code,  worded  as  is  section  5447,  a 
Judgment  creditor  was  entiUed  to  bore  an 
execntlcm  issued  on  a  Judgment  against  the 
proper^  of  the  debtor,  or  for  the  delivery  of 
real  or  personal  property,  notwithstanding 
the  death  of  the  debtor;  and  that  construc- 
tion was  given  in  a  case  where  the  seizure 
had  beoi  of  personal  property,  not  real.  EvI- 
dratly.  the  court  paid  no  attention  to  any 
other  statutory  enactment  which  might  have 
thrown  light  upon  the  l^Islatlvo  Intention, 
and  perhaps  there  were  none.  In  view  of 
this,  as  wen  as  the  hesitation  manifested  in 
the  cplnlon,  we  decline  to  recognize  tt  as  an 
anth!)rlty  at  this  time.  A  Judgment  credit- 
or who  has  acquired  no  lien  prior  to  the  de- 
cease of  a  judgment  debtor  must  proceed  to 
estabUiA  and  collect  Us  claim  and  demand 
as  a  general  creditor,  and  In  the  due  course 
of  proceedings  in  administration;  or.  In  a 
proper  case,  he  may  have  tbe  nmedj  pre- 
scribed in  section  6437. 

In  conclusion.  It  Is  well  to  say  that  the  rec- 
iml  does  not  show,  nor  do  the  defAdauto 
contoid,  tiiat  elthw  or  any  of  the  plaintlfb 
are  estopped  by  their  acts  or  conduct  i^cnn 
maintaining  this  action.   Order  reversed. 

CANTY,  J.,  took' no  part 


STREET  V.  TOWN  OF  ALDEN  et  al. 
(Supreme  Court  of  Minnesota.    Aug.  6,  1895.) 

VeEPICT  VacATINO  OllDEH  DlSCOXTlKTJlSO  HlOH- 

wat— Action  to  Set  Asms— "Who  mat  Main- 
tain—Owsbr  OF  Abuttin'o  Land— Scppicibkct 

OF  EVIDKNCE. 

1.  Where  a  defeated  party  In  judidal  pro- 
ceediuxs  has  been  prevcuted  from  fully  exnib- 
itine  his  cnse  by  his  adversary,  ns  by  keopins 
him  away  from  court  through  a  false  promise  of 
a  compromise,  or  where  a  defendant  never  bad 
knowledge  of  a  suit,  being  kept  in  ignorance  by 
the  acts  of  the  piaintlGf,  these  and  similar  esses 
which  show  that  there  has  never  been  a  real 
contest  in  the  trial  or  bearing  are  reasons  for 
which  a  new  suit  may  be  sustained  to  set  aud^ 
and  annul  the  former  judifmcut  or  decree,  and 
open  the  case  for  a  new  and  fair  trial. 

2.  This  rule  js  applloahle  in  an  action 
brought  to  set  aside,  vacate,  and  annul  tbe  ver- 
dict of  a  jury  rendered  on  an  appeal  from  an  or- 
der of  a  town  board  of  aupervisora  vacating  and 
diBcontinuing  a  highway, 

3.  Such  an  action  may  be  maintained  by 
the  owner  of  the  land  across  which  ran  the  va* 
cated  und  dtseontinuc^d  highway,  he  having 
been  one  of  the  legal  voters  who  petitioned  for 
snch  vaoatins  and  diacontinuinK. 

4.  There  w«j  sufficient  evidence  on  the  trial 
of  this  action  to  support  the  finding  that  a  ver- 
dict on  appeal  was  secured  through  fraud  and 
coUusloD. 

(SyliaboB  by  the  Oour^ 
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Appeal  from  district  court,  Freeborn  coun- 
ty; Thomas  S.  Backbam,  Judge. 

Action  by  A.  H.  Street  against  the  town  of 
Alden  and  others  to  set  aside  a  verdict  ren- 
Oerod  on  appeal  from  an  order  Tacatlug  a 
bigUway.  From  a  Judgment  for  plaintiff,  O. 
B.  Matbvlg  and  others  appeal.  Affirmed. 

W.  E.  Todd,  for  appellants.  John  A.  Love- 
ly and  HoiiT  A.  Morgan,  for  reqwndent. 

COM.IN'S.  J.  Plalntirr  and  other  le;:nl 
TottH's  In  due  form  i>ctltIoned  the  supervisors 
of  defendant  town  to  vacate  and  discontinue 
a  highway  wlilch  ran  diagonally  through 
plaintiff's  farm.  On  the  hearing  of  the  peti- 
tion, two  of  the  town  supervisors  voted  1b 
favor  of  granting  the  same,  while  the  third 
Bupei-vlsor,  defendant  Mathvlg,  opposed  and 
voted  against  such  action.  The  petition  was 
granted,  and  an  order  duly  made  and  filed 
with  the  town  clerk  vacating  and  discontinu- 
ing the  highway.  The  regularity  of  the  pro- 
ceeding stands  unquestioned.  Within  the 
time  fixed  by  law  (Gen.  St.  1894.  I  1857)  de- 
fendant Svendsen,  who  lived  upon  and  owned 
a  quartH*  section  of  land  cornering  on  plain- 
tiff's farm,  filed  a  notice  of  appeal  from  the 
order  with  a  Justice  of  the  peace  residing  In 
another  town,  and  caused  a  summons  to  be 
Issued,  which  was  served  upon  Mathvlg  only 
four  days  befere  the  day  set  for  the  bearing 
or  tilal.  No  service  was  made  on  tither 
of  the  BopervIsorB  who  voted  In  favor  of 
granting  the  petition,  nor  were  they  Informed 
of  such  proceediug.  On  the  day  fixed  for  the 
hearing.  Mathvlg  api>eared  for  the  town, 
and  waived  the  defective  or  Insufficient  ser- 
vice of  the  sumniona.  He  produced  no  wit- 
nesses and  offered  no  evidence  In  behalf  of 
the  town,  and  on  the  testimony  of  appellant's 
witnesses  the  Jury  returned  a  verdict  revers- 
ing tlie  order  appealed  temn,  which  verdict 
was  afterwards  filed  as  required  by  law  with 
the  town  clerk.  This  action  was  brought  to 
Invoke  the  equitable  powers  of  the  court  to 
set  aside,  vacate,  and  annul  the  verdict  of 
the  Jury  as  rendered  and  returned  In  the  Jus- 
tice's court,  and  as  filed  with  the  town  clerk, 
upon  the  ground  that  the  same  was  surrep- 
titiously and  fraudulently  obtained  through 
the  alleged  coUnslon  and  conspiracy  of  de- 
fendants Mathvlg  and  Svendsen.  The  court 
below,  upon  findings  of  fact,  ordered  Judg- 
ment as  demanded,  and  also  that  the  order 
of  the  supervisors  be  reinstated  and  declared 
of  full  force  and  effect. 

1.  We  have  no  doubt  that  the  plaintiff  had 
such  an  interest  In  the  subject-matter  of  the 
supervisors'  order  as  would  enable  hlro  to 
maintain  this  action,  and  that  the  r«nedy 
sought  Is  a  proper  one.  The  plaintiff,  a  sign- 
er of  the  petition,  and  the  owner  of  the  land 
upon  which  was  the  vacated  and  discontinued 
highway,  was  directly  and  materially  affect- 
ed by  the  verdict  which  reversed  and  set 
aride  the  supervisors'  order.  If  the  prayer  of 
the  petitl<»iers  bad  been  refused,  he  could,  as 
an  aggrieved  party,  have  appealed  to  a  Jury, 


and  his  rights  did  not  end  whem  thrutiglk 
fraud  and  deception,  the  order  granting  the- 
prayer  was  reversed  and  annulled.  It  Is  welft 
settled,  In  proceedings  sla-ictly  Jadlclal.  that^ 
where  a  defeated  party  has  been  prevented! 
from  fully  exhibiting  his  case,  by  fraud  or* 
deception  practiced  upon  him  by  his  adver- 
sary, as  by  keeping  him  away  from  court 
through  a  false  promise  of  a  compromise,  or- 
I  where  a  defendant  never  had  knowledge  of  a 
i  suit,  being  kept  in  Ignorance  by  the  acts  ol" 
I  the  plaintiff,  these  and  similar  cases,  wfaicl* 
show  that  there  has  never  been  a  real  con- 
I  test  on  the  trial  of  hearing  of  the  case,  arc- 
j  reasons  for  which  a  new  suit  may  be  sus- 
;  tained  to  set  aside  and,  annul  the  former  Judg- 
I  ment  or  decree,  and  open  the  case  for  a  new 
I  and  fair  trial  or  hearing.  1  Herm.  Eatop.  3^ 
'  307.  and  citations.  See,  also,  Insurance  Co-.. 
I  V.  Hodgson,  7  Crancb,  332.  And  this  rule  i» 
applicable  to  the  proceedings  now  before  us. 

2.  There  was  sufficient  evidence  to  support: 
the  findings  of  the  court  below  as  to  coUusioDi 
and  conspiracy  through  which  the  vwdlci  oik 
appeal  was  secured,  although  largely  circum- 
stantial. Xo  one  would  exi)ect  direct  antC 
positive  evidence  of  the  alleged  fraudulent^ 
'  practices.    To  be  sure,  there  was  a  format 
compliance  with  the  statute  as  to  the  service- 
of  the  summons,  for  a  service  upon  one  super- 
i  visor  only  Is  required,  but  the  fact  that  IV 
was  served  upon  the  only  member  of  the- 
board  who  had  strenuously  opposed  the  va~ 
catlMi  and  disctrntlnuonce  of  the  highway  1^ 
suggestive,  when  we  consldw  the  other  facts; 
and  circumstances.  The  appeal  was  brouglu- 
before  a  Justice  in  another  town.  Mathvls~ 
I  not  only  failed  to  notify  a  single  one  of  tlit;- 
'  petitioners  that  an  appeal  had  been  taken,. 

but  he  neglected  to  advise  either  of  his  as- 
'  sociates  on  the  board  of  supervisors.  With- 
'  out  authority  tor  so  doing,  be  appeared  tmiS 
answered  for  the  tx)wn  on  the  day  of  liear- 
Ing,  and  his  next  act  was  to  waive  an  Insuf- 
flclent  and  detective  service  of  the  summons- 
He  had  no  witnesses,  and  offered  no  evidence- 
In  support  of  the  action  of  the  board  of  whicbi 
he  was  a  member,  permitting  the  case  to  go> 
by  default  when  good  faith  and  official  hon- 
esty requli'ed  mora  than  this  of  him.  To  con- 
clude, it  is  quite  evident  from  all  of  the  cir- 
cnmstances  that  he  was  somewhat  active  Im 
assisting  Svendsen  to  secure  a  reversal  of 
the  order  by  which  the  highway  had  been 
'  vacated  and  dlacmitlnued.  Order  affiimed. 


HEDIN  V.  MINNEAPOLIS  MBDICAIi 

SURGICAL  INST,  et  aL 
(Supreme  Court  of  Minnesota.   Aug.  6,  1S85.> 

Actios    for  DbOBIT— FaI.SB  REPRKSKT>TATtO!IS — 

Materiamtt— SrppiciBxoi  or  Evidencb. 
1.  False  statements  and  representations,  to- 
warrant  an  action  for  deceit,  most  be,  genera Dy 
sneaking,  as  to  a  material  fact  or  laoti.  sus- 
ceptible of  knowledge;  and^  if  they  appear  to 
be  mere  expressions  of  opimoo  upon  matters  of 
coatectare  and  uucertaint/,  they  are  not  ae- 
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tionable.  But  theie  are  many  casei  in  whidi 
the  false  assertion  of  an  opii^on  will  amotmt  to 
fraud. 

2.  Thus,  wbere  a  party  possesses  spedal 

learning  or  knowledfce  on  the  sabjcct  with  re- 
spect to  which  he  expresses  an  opinion,  a  false 
statement  and  represcntatioD  made  to  one  who 
is  ignorant  npon  the  subject,  where  deception  is 
designed  and  iojnry  follows  from  reliance  op- 
on  su<^  an  opinion,  will  sapport  the  action. 

3.  The  evidence  In  this  action  was  sufficient 
to  support  the  mdict  In  plaintiff's  favor, 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  HeoDepin  coun- 
ty; Henry  O.  Hicfcs,  Judge. 

Action  b7  Peter  Hedin  against  the  Minne- 
apolis Medical  &  Surgical  Inatltate  and  oth- 
ers for  deceit  There  was  a  verdict  for 
plaintiff,  and,  from  an  order  denying  their 
motions  for  new  trial,  defendants  sevenilly 
appeaL  Affirmed. 

Chas.  G.  laybOQni.  for  ^ptf  lanta.  W.  A 
I«ancaater  and  Lasouter  &  Bush,  for  re- 
spondent 

COLLINS.  J.  This  is  an  action  for  de- 
ceit Defendant  inetitote  is  a  corporation, 
while  defendant  Lawrence  la  Its  president, 
the  physician  and  sur^reon  In  charge,  and 
the  person  with  whom  plaintiff  dealt,  and 
to  whom  he  paid  the  sum  of  $600  tor  med- 
ical treatmnit,  which  som  be  alleges  was 
obtained  by  defendants  through  false  and 
nHudulmt  representations  to  blm  that  cer- 
tain iQjaries  from  which  be  was  then  suf- 
fning  were  curable,  and  that  at  the  Insti- 
tute they  could  and  wonld  core  blm  for  that 
amoant  of  money.  No  question  has  been 
made  as  to  the  sufBcloicT  of  the  complaint 
Plaintiff  bad  a  verdict  for  (500  and  Interest, 
and  defendants  severally  appeal  from  an  or^ 
der  refusing  a  new  trial.  Thlrty^ereu  er^ 
rors  have  been  specified  In  app^nta*  brief, 
nearly  all  relating  to  the  rulings  of  the  ti-lal 
court  when  the  evidence  was  bfdng  taken. 
We  have  examined  these  specifications  of 
error  with  care,  and,  notwithstanding  the 
elaborate  argument  and  evident  sincerity 
of  defendants'  counsel,  we  are  compelled  to 
say  that  very  few  are  entitled  to  special 
reference.  The  reel  question  In  the  case  la 
as  to  the  sufficiency  of  the  evldoice  to  sup- 
port the  verdict,  and  this  d^nds  mainly 
on  an  Inqnlry  as  to  whether  the  statements 
and  representations  alleged  to  have  been 
made,  and  said  to  have  been  relied  upon, 
were  actionable  According  to  the  evidence 
these  were  made  by  deCeiulaut  I^awrenc^ 
and  to  the  effect  that  the  plaintiff's  Injuries 
could  be  cured,  and  that  he  could  aitd  would 
be  made  sound  and  well  if  he  placed  ^^iwiwlf 
under  treatment  at  the  Institute.  Counsel 
for  defendant  contends  that,  at  most,  these 
statements  were  but  ^>res8lons  of  opinion 
as  to  matters  contingent  and  uncH^ln  In 
tbelr  ray  nature,  not  susceptible  of  certain 
determination  or  of  actual  ascertainment; 
therefore  no  action  as  for  deceit  can  be 
maintained  upon  them.  To  sustain  such  an 
action,  it  most  be  shown  that  a  false  r^re* 


sentatlon  of  a  material  fact  has  been  made,, 
in  ignorance  relied  upon,  and  that  damage- 
has  ensued.  The  r^resentatlon  must  be- 
fraudulently  made,  an  intention  to  deceive- 
being  a  necessary  elemoit  or  ingredlmt. 
But  positive  proof  that  a  party  knew  hl» 
representation  to  be  untrue  is  not  essential. 
The  intention  may  be  proved  by  showing- 
that,  having  no  knowledge  of  the  truth  or 
falsity  of  his  statements,  he  did  not  believe- 
thorn  to  be  true,  or  by  sbowiug  tliat,  having 
no  knowledge  of  their  truth  or  falsity,  yefe 
he  represented  them  to  be  true,  of  his  owik 
knowledge.  When  the  knowingly  false  a»~ 
sertion  is  as  to  the  belief  of  a  party,  or  Is- 
as  to  his  knowledge  of  the  fact  he  assumes- 
to  announce,  Intent  to  deceive  is  the  Inevita- 
ble inference.  If  this  defendant  Lawrence- 
made  statements  and  representations  to- 
plaintiff  that  bis  Injuries  were  curable,  .mt^ 
tliat  with  treatment  he  could  becwne  a  welt 
and  sound  man,  having  no  knowledge  of  the- 
truth  or  falsity  of  his  statements,  and  not 
believing  them  to  be  true,  or  If  he  made- 
such  statements,  having  no  knowledge  or 
their  truth  or  falsity,  yet  representing  thar 
they  were  true,  the  lutent  to  deceive  is  as- 
well  established  as  if  positive  knowledge  or 
thdr  untruthfulness  had  been  proven.  Gen- 
erally speaking,  the  representations  must 
be  as  to  a  material  fact,  susceptlUe  of 
knowledge;  and.  If  tb^  appear  to  be  mere- 
matters  of  opinion  or  conjecture,  they  are 
not  actionable.  There  are  many  cases,  how- 
ever. In  which  even  a  fftlse  assertion  of  aiv 
opinion  will  amount  to  a  fraud,  the  reason 
being  that,  under  the  circumstances,  ilu- 
other  party  has  a  right  to  rdy  vpon  what  iv 
stated  or  r^resented.  Thus,  the  llaUlity 
nuQT  arise  where  one  has  or  assumes  to  have- 
knowledge  upon  a  subject  of  which  the  oth- 
er Is  Ignorant,  and  knowingly  makes  false- 
BtatementR,  on  which  the  othw  relies. 
W'hei*e  parties  possess  special  learning  or- 
knowledge  on  the  subject  with  respect  to- 
which  tbelr  opinions  are  glvot,  such  opin- 
ions are  capable  of  approximating  to  tbe 
truth.  And  for  a  false  statement  ct  than,, 
whoi  deception  Is  designed  and  Injury  ba» 
followed  from  reliance  on  the  opinions,  aik 
action  will  life  Gordon  v.  Butler.  105  U.  & 
5^;  Bobbins  v.  Barton,  50  Kan.  120;  31 
Fac.  686;  Eaton  v.  Winnie,  20  Ulcb.  156;: 
Hicks  V.  Stevens,  121  IlL  1B6,  11  N.  B.  241; 
Cooley,  Torts,  4S3.  Take  the  facts  in  the 
case  at  bar.  The  plaintiff,  an  llllterato  man, 
badly  Injured  In  on  accldoit,  and  phjislcaliy 
a  wreck,  consulted  with  the  phyi^clan  and* 
suigeon  In  charge  of  a  medical  and  surgical 
Institute  or  hospital  as  to  his  condition  and> 
the  j^obablUty  of  a  recovery.  After  an  ex- 
amination by  the  soi^ieons,  he  was  positive- 
ly assured.  If  he  told  the  truth  as  to  what- 
was  said  (and  the  Jury  found  that  he  did),, 
that  he  coukl  be  cured,  and  by  treatment  at 
that  Instltete  could  and  would  be  made 
sound  and  welL  Considering  the  drcum- 
staoc-es^  and  the  relations  of  the  parties.. 
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there  was  Romethlng  more  to  defendants* 
statements  than  tbe  mere  expression  of  bis 
opinion  upon  a  matter  of  conjecture  and 
uncertainty.  It  amounted  to  a  representa- 
tion that  plaintiff's  physical  condition  was 
such  as  to  insure  a  complete  recovery.  The 
doctor,  especially  trained  la  the  art  of  heal- 
ing, having  superior  learning  and  knowl- 
edge, assured  plaintiff  that  he  could  be  re- 
stored to  health.  That  the  plaintiff  believ- 
ed blm  Is  easily  imagined;  for  a  much 
sti'onger  and  more  learned  man  would  hare 
readily  believed  the  same  thlbg.  The  doc- 
tor, with  his  skill  and  ability,  should  be  able 
to  approximate  to  the  truth  when  giving  his 
opinion  as  to  what  can  be  done  with  in- 
juries of  one  year's  standing,  and  he  should 
always  be  able  to  speak  with  certainty  be- 
fore he  undertakes  to  assert  positively  that 
a  cure  can  be  effected.  If  he  cannot  speak 
with  certainty,  let  blm  express  a  doubt.  If 
be  speaks  without  any  knowledge  of  the 
truth  or  falsity  of  a  8tatera«it  that  he  can 
cnr^  and  does  not  believe  the  statement 
true,  or  If  be  has  no  knowledge  of  the  truth 
or  falsity  of  such  a  statement,  but  repre- 
sents It  as  true,  of  his  own  knowledge.  It  is 
to  be  inferred  that  he  Intended  to  deceive. 
The  deception  being  designed  In  either  case, 
and  Injury  liaTlng  followed  from  reliance 
upon  tbe  statanents,  an  action  for  deceit 
wlU  Ue. 

The  evidence  In  this  case  was  sufficient  to 
warrant  the  Jury  In  finding  that  plaintiff 
bad  sustained  a  fracture  at  the  base  of  the 
skull,  and  that  his  Injuries  ware  Insurable; 
that;  after  examination,  defendant  Law- 
rence stated  and  represented  that  the  phitn- 
tlff  could  and  would  be  restored  to  health 
1^  treatment;  and  that  he  made  such  state- 
ments and  representations  for  the  purpose 
of  Inducing  plaintiff  to  juy  over  the  sum  of 
$500  to  himself,  or  to  the  institute,  or  both. 
Thore  was  evidence  from  which  tbe  Jury 
could  find  that  be  made  these  statements 
and  r^reseutatlons  without  knowing 
whether  they  were  false  or  true,  not  beller- 
Ing  they  were  true,  and  also  that  he  made 
them  without  knowing  their  troth  or  falsity, 
tout  r^resentlng  them  to  be  true,  of  his 
own  knowledge.  There  was  also  evidence 
from  which  the  Jury  could  have  found  that 
the  physicians  and  surgeons  who  made  the 
6xamlnatk>n  at  the  Institute  (Lawr«ace  and 
another)  knew  that  plaintiff  had  sustained 
a  basal  fracture  of  tbe  sfcuU,  and  that  be 
could  not  recover  Us  health.  The  evidence 
was  abundant  In  support  of  the  verdict. 

Oounsel  makes  the  point  that,  as  to  de- 
fendant Lawrence,  the  action  shonld  have 
betel  dismissed,  because  he,  as  the  president 
of  the  dcf^dant  Institute,  was  simply  act- 
ing for  it  as  its  agent.  We  are  not  aware 
of  any  rule  of  Ulw  which  wlU  excuse  and 
absolve  a  person  from  the  consequences  of 
bis  own  wrong  because  he  happened  to  be 
tbe  agent  of  another  at  the  time  of  tbe  per- 
petratloD  of  Qm  wrong.   It  is  also  urged 


that  the  action  cannot  be  maintained,  be- 
cause of  the  written  contract  between  the 
parties.  There  is  notiiing  in  this;  for  tlit> 
action  is  not  upon  the  contract,  nor  Is  it 
controlled  by  its  terms  and  conditions.  It 
is  an  action  for  fraud  and  deceit  practiced 
upon  the  plaintiff,  through  and  by  means  of 
which  the  contract  was  obtained.  Order 
affirmed. 


SLATKR  V.  FOSTER  et  aL 
(Supreme  Ooort  of  Minnesota.   Aug.  6,  1895.) 
AoTJox  ox  KoTi— DBriyBBs— Fjlildeb  or  Omn- 

SIOEKATION. 

T>.  and  F.  ent^ed  Into  a  contract  hy 
whicli  D.  agreed  to  build  certain  blind  dltcbea 
on  F.'s  land  under  a  warranty  that  they  would 
carry  off  all  surplus  waters,  and  with  a  further 
agreement  that,  if  they  did  not  fulfill  the  con- 
ditions of  the  warraotr,  D.  would  return,  and 
dig  open  ditches  in  their  place.  The  blind 
ditches  failed  to  carry  off  the  water,  and  were 
worthless  for  all  purposes.  D.  left  the  state, 
and  the  open  ditdies  nave  not  been  dog.  HHd, 
In  an  action  on  a  note  given  by  F.  to  D.  when 
the  blind  ditches  were  bnilt,  that  there  was  a 
total,  not  a  partial,  failure  of  consideration  for 
the  note,  and  a  complete  defoue  to  it 
(Syllnlius  by  the  Court) 

Appeal  from  district  court  BenvlUe  coonty; 
B.  F.  Weber,  Judga 

Action  by  W.  T.  Slater  against  M,  B.  Fos- 
ter and  others  on  a  note.  From  a  Judgment 
for  plaintiff,  defendants  appeal.  Reversed. 

F.  B,  Allen,  for  appellants.  Thos.  B.  Boy- 
Ian  for  reqmndent 

C0LUN8,  J.  There  was  no  CMitrorersy 
over  tbe  facts  in  tbla  ease.  DelU  payee  of  the 
note  in  suit  entered  Into  a  contract  with  de- 
fendant maker,  whereby  ho  agreed  to  build 
and  construct  certain  blind  ditches  fbr  drain- 
age puiposea  tuder  an  exi^ess  warranty  that 
th^  should  be  capable  oi  carrying  off  all  sur- 
plus waters  from  defendant's  land,  and  fur< 
ther.  If  they  foiled  to  comply  with  tbls  war^ 
ranljr,  that  he  would  return,  and  dig  open 
ditches  fw  tbe  same  purposes.  The  note  was 
given  on  the  ccnnpletlon  of  the  blind  ditches. 
They  wholly  failed,  to  carry  off  the  water  as 
warranted,  and  were  of  no  value  whatsoever. 
Ddl  left  the  state,  and  the  open  ditches  have 
not  been  dug.  Tlie  contract  furnished  the 
only  consldMatlon  for  the  note,  and  upon 
Dell's  failure  to  perform  It  in  accordance 
with  its  terms  there  was  an  entire  tatlnre  of 
oomrideiatlon. 

If  tba  agreement  had  been  that  npon  a 
fiillure  of  the  bUnd  ditches  to  carry  off  tlie 
surplus  water,  as  warranted,  would  re- 
tnm  and  enlarge  them,  or  In  some  other 
manner  make  them  comply  with  the  war- 
ranty, no  one  would  contoid  that  the  fail- 
ure of  condd«ation  was  but  partial.  Tbat 
Instead  of  enlarging  the  ditches  already  Irallt 
he  was  to  dig  oth«s  can  make  no  possible 
dtffwence  with  defendant's  rights  and  nm- 
eOles.  He  is  rttuated  precisely  aa  if  no  note 
had  bean  given,  and  Dell  bad  attmapted  to 
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collect  ttae  amoaat  claimed  to  be  due  wlthoot 
fulfilling  bis  contract  Tbe  consldeiatlon  has 
«itirel7  failed,  and  a  total  failure  has  the 
same  effect  town  the  liability  of  the  mafcCT 
ot  a  note  as  an  ori^al  total  want  of  con- 
Bid^atioD.  The  defendant  has  recelred  no 
benefit  from  hts  contract,  and  baa  retained 
nctliing  which  he  could  have  returned.  The 
plainest  principles  of  Justice  require  that  he 
should  not  be  compelled  to  pay  the  note. 
The  i^intUf  received  ttae  note  troux  Dell  by 
a  sale,  and  not  by  IndwraemenL  The  lattw 
did  not  Indoree  tbe  note,  nor  was  It  actually 
delivered  to  plalntlfT  until  after  maturity.  He 
acquired  title  to  the  paper,  but  not  the  rights 
of  a  t>ona  fide  holder.  Peace  v.  Rush,  2  Minn. 
107  (Gil.  89);  Van  Eman  r.  Stanchfleld,  10 
Minn.  265  (Gil.  197).  Bee.  also.  Fredln  t. 
Bicbards  (this  term)  63  N.  W.  1031.  Tbe  Judg- 
ment Is  reversed,  and,  <m  remanding,  Judg- 
m«it  will  be  ent«-ed  in  defendant's  favor 
for  Us  costs  and  disbursements. 


FULLER  t.  GOODNOW. 
(Supreme  Court  of  Minnesota.    Aug.  6,  1895.) 
AcTiuN  OK  Nora— BosA  Fids  Puhohabeb— Suffi- 

OtaXCT  or  ETinSIfCK— iNBTBUCmOIfS 

— Veedict. 

1.  Sdd,  in  an  action  brooght  by  an  alleged 
indorsee  of  e  promisRor^  note  against  its  maker, 
that  the  evidcace  wsa  insaffident  to  justify  the 
apedal  findings  of  the  jury  that  the  plaintiff 
purchased  the  note  before  matuiltT,  m  good 
faith,  withoat  notice  or  knowledge  of  a  def^is^ 
and  Cor  valoe. 

2.  It  was  alleged  la  the  aoiwer,  as  a  de- 
ffiDse,  that  the  note  in  qaestion  was  obtnined 
from  defendant  by  the  payee's  false  and  fraudu- 
lent statements  and  tepresentatioos,  and  waa 
witliout  consideration;  and  there  waa  evidence 
Qpon  the  trial  which  wonld  have  warranted  a 
▼erdlct  for  defeodaat  upon  this  branch  of  the 
ease.  Appended  to  the  abore-mentioned  special 
audtu^  wai  a  general  T«<dict  in  plalntifTi  fa- 
vor. Bfid,  taking  the  chaise  of  the  court  at  a 
whole,  that  the  effect  was  to  conditionally  wttii- 
draw  from  the  jurors  all  eonaidetatlon  of  the 
defense  of  fraud  and  deceit,  and  consequently 
,that  a  BndiDs  on  that  question  ngalust  defend- 
ant was  not  InToWed  iu  the  general  verdict 

(Brllabus  br  thp  Court.  I 

Appeal  from  district  court,  Hennepin  coun- 
ty; Seagrave  Smith.  Judge. 

Action  by  Ouy  H.  Fuller  against  James 
Goodnow.  There  was  a  Judgment  for  plain- 
tiff, and  from  an  order  denying  a  motion  for 
new  trial  defendant  anteals.  Beveraed. 

T.  B.  Byrnes,  for  ^>peUant  Jas.  F.  Best 
and  Jas.  ScboMunakw,  for  respondent, 

COLLINS,  J.  This  was  an  action  oa  a 
promissory  note  encuted  and  delivered  by 
defendant,  payable  to  tbe  order  ot  one  Dick- 
•m,  and  by  him  alle^  to  have  been  sold  and 
Indoraed  to  ^intur  beftire  matorlty  and  for 
valne  received.  The  answer  denied  ttae  tra ne- 
'er to  plaintiff  beftwe  maturity  or  ft>r  value. 
To  the  contrary.  It  allied  tiiat  plaintiff  was 
not  a  pnrduuwr  of  tbe  note  at  any  time,  that 
Dickam  was  and  Is  the  owner,  and  tbat  Hie 
vWK.w.no.ii— 11 


transfer  and  indorsement  to  plaintiff  was  and 
is  colorable,  and  done  for  the  sole  purpose  of 
preventing  defendant  from  asserting  that  the 
execution  and  delivery  of  the  note  was  with- 
out consideration,  of  which  fact  plaintiff  bad 
full  knowledge  when  he  received  it  The  an- 
swer ttieu  alleged  that  the  note  was  fraudu- 
lent at  its  Inception,  and  that  defendant  had 
been  Induced  to  execute  and  deliver  it  to 
Dickson,  the  payee,  by  means  of  certain  false 
and  fraudulent  statements  and  representa- 
tions mode  by  the  latter,  upon  which  defend- 
ant relied,  which  statements  and  represents- 
tlons  were  specified,  and  their  false  and  fraud- 
ulent character  averred.  At  tbe  trial  there 
was  conaidonble  evitlence  as  to  the  transac- 
tion, a  patfflit-right  sale.  In  which  Dickson  ob- 
tained the  note,  and  on  this  point  the  evi- 
dence was,  to  say  the  least  for  it,  sufficient  to 
have  supported  a  finding  by  the  jury  tbat  the 
note  was  without  consideration,  and  was 
fraudulently  obtained  from  the  maker.  When 
cluirging  the  Jury,  ttae  court  took  up  the  de- 
fenses In  a  cttteln  order,  flmt  r^errlng  to  one 
not  involved  In  tbls  a^eaL  It  then  passed 
to  tbe  claim  ttaat  plaintiff  waa  not  a  purchas- 
or  for  value  or  in  good  faith  before  maturity, 
and  charged  tbat  it,  tram  the  evidence,  the 
Jury  should  Bud  tbat  be  did  not  purctaaae  th» 
note  btitore  maturity,  w  did  not  pay  a  val- 
uaUe  amsideratim,  or  that  be  bad  notice,  or 
could  have  ascertained  by  the  exercise  of  rea- 
sonable care  and  diligence  that  ttam  -wan  a 
defense  to  It,  they  should  then  proceed  to  In- 
quire and  determine  whether  It  was  obtained 
from  dtfendant  Uirongh  ftand  and  dectit 
This  statement  waa  repeated  several  times  In 
tbe  course  ot  the  charge,  once  in  tbls  lan- 
guage: "But  if  yon  shonld  find,  as  I  taave 
stated  before,  that  tbe  plaintiff  did  receive 
this  note  before  maturity,  for  a  valuable  oon- 
slderetlon,  and  vltbout  notice,  tben  tbe  plain- 
tiff vninld  be  entitled  to  recover,  and  you  will 
not  be  required  to  go  any  farther,  but  brIAg 
in  a  TCffdlct  fttr  tbe  plahiUff  to  tbe  amount  of 
the  note  and  Interest  that  Is  due  od  It.  But  If 
you  find,  as  I  have  said  befwe,  tbat  It  was 
not  transferred  to  talm  before  maturity,  for  a 
valuable  consideration.  In  good  faltb,  without 
notice,  tben  you  will  proceed  further,  and  as- 
certain whether  tbls  note  was  obtained  from 
the  defendant  by  Dr.  Didmon  through  deceit 
or  fraad.**  Finally,  tbe  court  ot  its  own  mo- 
tion submitted  two  questitms  for  the  Jury  to 
answer  specifically,  besides  rendering  a  gen- 
eral verdict;  and  we  can  do  no  better  than 
agnin  to  quote  from  tbe  charge,  beginning 
with  tbe  flnt  question:  "Did  tbe  plaintiff 
purchase  the  note  of  Samuel  Dickson  before 
it  was  due,  in  good  faith,  and  for  value?  If 
you  should  find  Quit  be  did,  tben  yon  will  an- 
swer that  'Yes,'  and  you  will  bring  in  a  ver^ 
diet  for  the  plaintiff  for  the  full  amount  of 
the  note,  with  Interest  on  It.  Ton  will  find 
tile  totm  of  tbe  verdict  at  the  bottom.  If  yon 
should  aiuwer  'No,'  then  you  Aonld  answer 
tbe  next  question:  Did  the  plaintiff,  at  the 
time  ot  the  purchase,  have  any  notice  or 
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knowled^  of  aoy  defense  by  the  defendant 
against  this  note?  If  you  answer  that  ques- 
tion in  the  negatlTe,  then  yon  will  bring  In  a 
rerdict  for  the  plaintiff  for  the  full  amount  of 
the  note,  with  interest  computed  and  added. 
If  yon  answer  It  In  the  affirmatlTe,  then  you 
wUl  determine  whether  or  not  there  was  any 
fraud,— whether  the  defendant  has  establish- 
ed his  defense  of  fraud  In  this  case.  If  he 
baa,  you  wUI  tbeu  return  a  Terdict  for  the 
jdaintlff  or  the  defendant,  as  you  find  the  dtf- 
ference  between  the  value  of  the  property 
that  the  defendant  gare  Dr.  Dickson  in  ex- 
change for  this  patent"  The  first  of  these 
questions,  as  to  plaintiff's  purchase  in  good 
faith,  before  maturity,  and  for  value,  was  an- 
swered In  the  afBrmatlve,  and  to  the  second, 
whether  plaintiff  had  notice  or  knowledge  of 
any  def«ue  when  he  purchased,  a  negative 
answer  was  returned.  A  general  verdict  was 
also  rendered  for  the  fall  amount  appearing 
to  be  due. 

The  appellant  contends  that  the  evidence 
was  insufficient  to  justify  either  of  these 
special  findings,  and  that  It  conclusively  ap- 
peared from  the  proofs  that  plaintiff  was  not 
a  pnrchasar  In  good  faith,  without  notice,  or 
for  value.  But,  !f  tbla  be  true,  it  would  be 
immaterial  and  insufflcient  to  Justify  a  re- 
versal of  the  Judgment  appealed  from,  aftw 
a  motlcm  tot  a  new  trial  had  been  denied.  If 
It  appears  that  the  question  of  fraud  and  de- 
ceit in  the  InceptlMi  et  the  note  was  sub- 
mitted to  and  considered  by  the  Jury.  If  by 
the  general  verdict  it  .was  found  that  the 
note  was  not  fraudulently  procured  from  the 
makw,— was  glvra  for  a  good  consldMa- 
tion,— 4t  Is  of  DO  consequence  to  defmdant 
that  idalntlff  was  not  a  bona  fide  purchaser 
tot  valu^  eltlier  befwe  or  after  maturity. 
We  have  stated  the  gaieral  tenor  of  the 
charge,  and  lutve  quoted  aome  parts  of  it 
It  Is  obvious  that  the  qnestum  of  fraud  and 
deceit  was  given  little  or  no  consideration, 
and  waa  lost  sight  of.  Wbenertf  referred  to. 
It  was  given  no  importance  and  the  Jury 
were  repeatedly  told  that  it  was  of  no  conse- 
quence, if  plaintiff  was  a  good-faith  pur- 
chaser for  value  before  maturity.  If  the  Jury 
found  for  plalntUK  on  these  questions,  th^ 
were  Instructed  to  go  no  furtlier,  but  to  re- 
turn a  genenit  verdict  against  defendant 
Evidently  the  Jun»a  nndoBtood,  from  the 
oft-repeated  atatonaitB  of  the  court,  that 
the  questlcn  of  fraud  and  deceit  was  not 
before  them  If  tliey  found  against  defend- 
ant on  this  prmnlnently  made  feature  of  the 
trial  and  the  charge.  And  this  matter  was 
further  Impressed  upon  them  by  the  submis- 
sion of  the  written  queatlons,  to  which  was 
appended  the  fMm  of  a  goieral  verdict  for 
plaintiff.  We  are  clearly  of  the  oplnitm  that, 
taking  the  charge  as  a  whole.  Including  the 
q»eelttc  questions  to  which  the  court  required 
categorical  answors.  In  connection  with  the 
answers  and  the  general  verdict  that  the  ^- 
fect  was  to  conditionally  withdraw  turn  all 
consideration  by  the  Jury  the  question  of 


fraud  and  deceit  practiced  upon  defendant 
when  the  note  was  made,  and  therefore  that 
the  general  vevdlct  did  not  include  a  finding 
upon  that  question.  The  Jury  never  consid- 
ered or  passed  upon  It  at  all.  Tbla  being  our 
conclusion,  It  follows  that  if  the  special 
findings  were  unsuppivted  by  the  evidence, 
the  verdict  should  have  been  set  aside  and  a 
new  trial  granted. 

We  will  now  proceed  to  state  the  facts,  as 
they  appeared  on  the  trial,  concerning  tbe 
alleged  sale  and  Indorsement  of  the  note  to 
plaintiff.  Dickson  was  an  elderly  man,  with 
a  residence  at  Westfield,  N.  Y.  According  to 
his  testimony  he  was  a  "psycho-magnetic 
healer"  of  the  sick,  although  he  had  patented 
several  articles  and  had  dealt  largely  In  real 
estate.    The   plaintiff.   Fuller,   resided  at 
Jamestown,  about  30  miles  from  Westfleld, 
and  had  known  Dlckaoo  about  8  years  when 
receiving  the  note.  Puller  had  been  engaged 
In  the  publishing  of  a  newspaper  at  James- 
town, but  being  in  poor  healtti.  had  ceasecl 
work  at  the  time  of  the  transfer.  Dickstm 
and  defendant  who  resided  at  Minneapolis, 
in  this  state,  met  In  San  Francisco,  Cal.,  In 
April,  1S91,  and  It  was  then  that  the  note 
(for  (5,000,  due  October  1,  1891,  with  S  per 
cent  interest  was  executed  and  delivered. 
In  tlie  month  of  July  Dickson  visited  Min- 
neapolis, and  there  unsuccessfully  tried  to 
discount  the  note.  Why  he  failed  does  not 
clearly  appear,  for,  as  we  understand  the  tes- 
timony, all  parties  concede  that  the  defend- 
ant was  abundantly  able  to  pay  all  obliga- 
tions. In  the  month  of  September  plaintiff. 
Fuller,  went  to  Westfield  for  medical  treat- 
ment, his  physician  being  one  Cnmin.  While 
at  Westfield  he  saw  Dlcdison,  and  received 
one  or  two  magnetic  treatments  at  hia  hands. 
It  was  testified  at  tbe  trial  that  Dickson  then 
owed  plaintiff  for  newspaper  adverttaiof 
about  9475.  He  spoke  to  Dickson  about  need- 
ing money,  at  which  the  latter,  according  to 
his  testimony,  "accidentally"  mentltned  the 
note,  and  said,  "If  he  had  the  mon^,  we 
would  be  all  right"  Fuller  made  some  in-- 
qulrles,  was  assured  by  Diclcson  that  defend- 
ant was  worth  more  than  $100,000,  a  ud 
stated  that  he  thought  a  banker  friend  of  his 
in  a  neighboring  town  would  discount  the 
paper.  September  16th,  some  35  days  be- 
fore defendant's  note  fell  due.  It  was  agreed 
between  the  parties  that  Dickson  should  in- 
dorse the  note  to  Fullw  without  recourse,  and 
that  in  condderatlon  thereof,  the  latter 
should  execute  and  d^ver  his  own  note  for 
$4,740,  payable  to  Dickson,  on  which,  when 
the  exact  amount  was  ascertained,  thwe 
should  be  Indorsed  as  part  payment  the  Bum 
due  frcHn  the  latter  to  Full«.  This  note  was 
made  and  delivered  to  Dickson,  who  theo 
ind<»sed  defwdant's  note  without  recouiaew 
and  d^vered  it  to  the  plaintiff.  The  next 
day  the  amount  vC  the  indebtedness  for  ad- 
vertising, 1476.46,  was  indorsed  by  XMckaon 
on  Fuller's  note.  It  was  alao  agreed  between 
tbe  parties  to  this  transaction  that.  If  Fuller 
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«Hdd  dlscomtt  the  note  with  bla  friend,  the 
banker,  Dickeon  dionld  receive  a  part  of  tbe 
money  npon  tndordng  tbe  amount  received 
va  the  Fuller  note.  It  does  not  appear  tbat 
the  neeesBltles  of  eltber  of  these  parties  led 
Fnllw  to  call  iQion  his  friend  for  a  discount, 
bat  the  defendant's  note  was  prumpily  sent 
for  Gollectlm,  when  due,  to  a  Minneapolis 
bank,  and  by  the  bank  In  Westfield  In  which 
Dickson  transacted  his  banklns  bnriness.  It 
has  been  noticed  ttuit  the  details  of  the  trans- 
action through  which  Fuller  claims  to  hare 
heea  a  good-faith  purchaser  for  value  are 
somewhat  peculiar,  and  do  not  strike  tbe 
or^nary  man  as  b(^ng  such  as  he  would 
pect  to  And  In  a  straightforward,  honest 
bnalness  transaction.  Fuller  was  an  Invalid, 
away  frcMU  borne,  and  In  the  hands  of  a 
physician.  He  was  or  bad  been  a  newspaper 
man,  not  a  banker  or  broker.  Defendant 
was  aupposed  by  both  Dickson  and  Fulla- 
to  be  worth  over  9100,000,  and  In  condition  to 
promptly  meet  and  dlsclmrge  all  pecuniary 
obligations^  His  note,  on  which  there  was 
due  September  16,  lUOl,  about  $5,177,  was 
r^;arded  as  flnt-class,  and  yet,  85  days  be- 
fore it  matured,  Dickson  sold  It  for  94,740, 
taklne  Fullo's  note  for  that  amount,  If  tbe 
testimony  Is  to  be  believed.  By  this  ar- 
rangement defendant's  note  was  discounted 
at  only  a  trlffe  over  9  pw  cent,  a  month.  It 
Is  evident,  if  Dickson  actually  suffered  so 
great  a  loss  tbat  he  might  assist  a  friend 
in  need  of  money,  that  he  possessed  much 
more  kindness  of  heart  than  Is  usually  found 
among  mm,  or,  possibly,  that  he  lacked  ordi- 
nary bushiess  capacity  and  ability.  And  It  Is 
apparent.  If  there  was  this  discount,  that 
the  art  of  "shaving"  notes  In  a  truly  sdentlflc 
manner  Is  not  wholly  confined  to  the  fron- 
tier. And,  notwithstanding  this  sacrifice,  and 
plaintiff's  pressing  needs,  which  seem  to 
linve  been  the  cause  of  it,  tbe  latter  failed  to 
make  any  effort  to  obtain  the  money  from 
the  banker,  but  sent  the  note  on  toe  collec- 
tion to  Minneapolis.  We  think  these  facts 
afford  clear,  although  possibly  not  absolutely 
convincing,  proof  that  plaintiff  was  not  a 
bona  fide  purchaser,  or  a  purchaser  at  all. 
They  Indicate  very  strongly  that  the  transfer 
to  him  was  merely  colorable,  and  for  a  mani- 
fest purpose.  They  tend  to  show  that  he 
knew  or  ought  to  have  known  that  tbe  note 
Itself  was  of  a  questionable  character,  and 
that  Dickson  anticipated  trouble  In  collecting 
it.  But  this  was  not  all.  At  the  trial  it  was 
shown  by  the  plaintiff  himself  that,  at  and 
before  the  time  of  tbe  alleged  purchase,  he 
was  in  financial  trouble,  and  in  enforced  re- 
tirement A*om  the  newspaper  business.  Not 
far  from  the  time  that  tbe  note  In  suit  was 
Indorsed  to  blm,  he  placed  or  tried  to  place 
bis  property  beyond  the  reach  of  his  creditors 
by  giving  a  bill  of  sale  of  his  newspaper 
lilant  to  three  of  his  employes.  His  busi- 
ness affairs  were  then  In  such  sbapc  that, 
vrlthln  three  months,  In  November,  ISOl,  he 
was  brought  itp  for  examination  in  proceed- 


ings supplementary  to  an  execution  iBvaed 
upcm  a  Jttdgmoit  against  bim  for  930.  He 
admitted  upon  the  witness  stand  that,  at 
tbis  examination,  be  testified  that  by  the  bUl 
of  sate  we  have  mCTtl<med  he  had  conv^ed 
all  of  bis  property,  except  an  Interest  in 
some  worthless  land  in  Tennessee.  And,  in 
so  ter  as  the  note  In  questim  Is  c<mceEned, 
we  think  he  told  tin  truth  when  claiming,  In 
these  supplemental  proceedings,  tbat  lie  bad 
no  means,  and  no  property  with  which  to 
satisfy  the  ex«!utlon.  We  do  not  hesitate  in 
saying  that  the  story  as  to  the  purchase  of 
d^endant's  note  by  plaintiff,  as  told  by  Dick- 
son and  himself,  was  so  Inherently  Improb- 
able that  It  should  have  been  promptly  re- 
jected by  the  Jury.  The  evidence  was  In- 
snfflcient  to  support  the  special  flndbigs,  and, 
as  a  cwsequence,  in  tbe  absence  ot  any  find- 
ing upon  tbe  question  of  fraud  and  deceit, 
tbe  general  verdict  must  fall.  Judgment  re- 
>  versed,  and  a  new  trial  ordered. . 

BUOK,  J.  did  not  sit 


McCORBnOK  HAHYESTINO  UAOH.  CO. 
T.  FAULKNEB. 

(Supreme  Oonrt  of  South  Dakota.  Aug.  24, 
1805.) 

Action  om  Note— Parol  Evidkscb  or  Condi- 

TIO-tAL  D  ELI  TBItV—Dl  RECTI  NO  VbHDICT. 

1.  As  a  general  rule,  a  negotiable  proniiBsoiy 
note,  like  any  othoi  written  instrument,  has  no 
legal  or  operative  existence  aft  snch  until  It  baa 
been  delivered  in  accordance  with  the  purpose 
and  Intention  of  the  parties. 

2.  PromUsorr  notes  delivered  by  a  person 
who  has  executed  the  same,  npon  the  express 
condition  that  such  notee  shall  not  be  deemed 
the  notes  of  the  party  so  executing  them,  or  as 
delirered,  unless  they  are  also  executed  by  an- 
other person  named  as  a  comaker,  cannot  be  en- 
forced by  the  payee  against  the  person  lo  exe- 
cuting them,  unless  also  executed  by  the  other 
person  so  named  in  the  condition  as  a  comaker. 

3.  In  such  case  evidence  tending  to  prove 
the  condition  upon  which  such  notes  were  exe- 
cuted and  delivered  to  the  payee,  and  that  such 
condition  had  never  been  complied  with,  is 
competent,  and  does  not  come  within  the  rule 
that  parol  evidence  is  Inadmissible  to  contradict 
or  vary  the  terms  of  a  writtra  Instrument. 

4.  Where  the  evidence  lenves  the  facts  un- 
disputed, and  they  are  such  that  different  con- 
dnslons  or  inferences  could  not  reasonably  be 
drawn  from  tiiem,  it  becomes  tbe  doty  of  the 
court  to  declare  their  legal  effect 

B.  The  evidence  in  this  case  examined,  and 
the  conclusion  reached  by  the  court  that  the  ma- 
terial evidence  on  the  part  of  the  defendant  was 
nndi«puted,  and  tbat  it  was  such  that  only  one 
eondiulMt  or  Inference  could  reasonably  be 
drawn  therefrom,  and  that  the  court  committed 
no  error  In  directing  a  verdict  t<a  the  defendant 

(Syllabus  by  the  Conrt) 

Appeal  from  drcutt  court;  Faulk  county; 
H.  G.  Fuller,  Judge. 

Action  by  the  McConnld:  Harvesting  Ma- 
chine Company  against  William  G.  Faulk- 
ner. Defendant  bad  Judgment,  and  plaintiff 
appeals.  Affirmed. 
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Frank  Tumw,  for  appellant  J.  A.  Plckler 
and.  D.  H.  tjitham,  for  respandoit. 

COKSON,  P.  J.  Tbls  waa  an  action  upon 
two  pranisaory  notes  executed  by  tbe  de- 
fendant Tbe  defendant,  In  his  answer,  ad- 
mits tbat  he  executed  tbe  Instnunents,  bat 
alleges  as  a  d^ense  tbat  tbe  notes  were  not 
eceeuted  and  ddlveced  to  said  plaintiff  as 
pL-CHnlssory  notes;  alleges  tbat  said  plaintiff 
promised  and  agreed  with  tbe  defendant,  at 
the  time  of  tbe  deUvery  of  said  pretended 
notea  that  said  Instruments  would  not  be 
used  as  promisBory  notes  against  defendant, 
unless  the  said  plaintiff  also  secured  the  sig- 
nature of  one  George  Smith  to  said  Instro- 
ments,  and  then  said  Instruments  were  to 
be  tbe  Joint  promlasMy  notes  of  said  defend* 
ant  and  ot  said  G(eoi^  Smith;  aUeges  tbat 
Smith's  dgnatnre  was  not  obtained,  and  that 
the  ^alntlff  wnwgfnlly  and  frauduloitly  di> 
verted  said  alleged  notes  from  tbe  purpose 
for  which  they  were  given,  and  fraudulently 
misapplied  the  same  by  using  and  holding 
snid  notes  against  the  defendant  as  hfs  sole 
promissory  notes.  On  Uie  tElal  the  counsel 
for  plaintiff  objected  to  the  evidence  offered 
to  Bustain  the  defense,  upon  the  grounds 
heretnafter  stated,  Tbe  evidence  was  admit- 
ted, aod  at  the  close  of  the  trfal  the  court  di- 
rected a  -verdict  for  the  defendant 

Two  questions  are  tboeftoe.  presented; 
First  was  the  evidence  offerad  ptogetis  mA- 
mitted?  Second,  did  tlie  court  commit  error 
in  directing  the  verdict?  The  evidence  and 
objections  material  to  tbe  questltHis  under 
consideration  are  as  follows:  *^llliBm  O. 
Paulknor,  having  been  called  and  sworn  on 
Ills  own  behalf,  testified  as  ftrflows:  *  *  • 
Q.  Ton  may  state  to  tbe  jury  under  what  dr- 
cumstances  and  conditions  those  notes  were 
signed.  State  fully  the  &cts  in  tiie  case. 
(Objected  to  as  Incompetent  and  irrelevant; 
that  ttiey  are  seeking  to  offer  parol  testi- 
mony to  vary  the  terms  of  a  written  agree- 
meati  and  i^taitlff  further  objects  upon  the 
grounds  that  tba  answer  of  tbe  defendant  does 
not  state  facts  sufficient  to  constitute  a  de- 
fense to  this  action.  Objection  overruled. 
Excepticm.)  A.  Well,  this  ag«it  came  to  me 
in  tbe  fl^d,  with  these  notes,  and  wanted  me 
to  sign  tbem.  I  didnt  want  to  sign  the  notes. 
I  wanted  to  know  whwe  Smith  was,  and  he 
said  he  waa  going  direct  to  Smith,  and  he 
produced  a  mortgage  at  the  same  time  I 
signed  a  note  at  the  same  time  I  signed  the 
mortgage,  and  I  signed  those  papers  witb  the 
undwBtandtng  that  they  would  not  be  notes 
until  George  Smith  signed  them,  and  lie  was 
going  direct  from  me  to  where  George  Smith 
was.  I  was  in  tbe  field  working  when  he 
came  there.  I  objected  to  signing  them,  but 
he  had  the  mortga^  and  the  note,  end  he 
ftecmed  to  be  Intetested  In  getting  George 
Smith  <Hi  tbe  note^  and  I  put  them  in  his 
bands  to  get  Oecn^  Smith  to  sign  them  be- 
fore fbi^  should  be  delivered  as  notes,  and 
then  I  signed  them,  and  he  went  on  as  if  he 


was  going  to  Smith's.**  It  was  furth^  sbown 
that  the  machinery  for  which  the  notes  woe 
given  was  [nnrdiased  by  the  defendant  and 
said  George  Smith  Jointly.  And  it  fuithw 
appeared  that  the  chattel  mortgage  referred 
to  in  the  evidence  vras  made  oat  In  tbe  names 
of  the  defendant  and  the  said  Geot^e  Smith, 
as  tbe  mortgiitmts,  and  was  signed  by  the 
defendant  but  not  signed  by  Smith.  We  are 
of  tbe  opinion  that  the  answer  stated  a  good 
defense,  and  that  the  evldrace  under  it  waa 
propedy  admitted.  While  the  first  part  of 
the  answer  seems  to  Indicate  tbat  the  plain- 
tiff's agent  only  agreed  to  procure  the  signa- 
ture of  Smith  to  the  notes,  yet  taUng  the 
whole  answa-  together,  and  giving  to  it  a 
Ubeial  coDstmetlon,  as  we  are  required  to  do 
when  objection  is  takoi  to  It  on  tbe  trial  and 
not  by  demurrer,  it  Is  quite  clear  that  the 
answer  in  effect  sbites  that  the  notes  were 
deUvored  to  the  plaintiff,  to  be  in  force  only 
as  pnHnissory  notes  to  case  they  dionld  be 
tigned  by  Smith.  In  other  words,  the  notes 
were  not  to  be  used  or  become  opemtlve  as 
tbe  notes  ai  the  defendant  unless  so  rigned 
by  &nltfa.  JoiklttBon  t.  city  ot  VmnllUon, 
3  S.  D.  238,  S2  N.  W.  1066;  J<duuon  T.  Burn- 
aide,  8  &  D.  230,  o2  N.  W.  1057.  Tlie  rule 
is  w^  setded  that  parol  evidence  Is  inadmis- 
sible to  vary  or  contradict  tlie  terms  of  a 
writtBB  instrument,  as  between  the  parties 
thereto.  In  tbe  absence  €t  fraud  or  mistake. 
Jewett  T.  Sundback  (&  D.)  58  K.  W.  20; 
Waahabsngta  Hall  (a  D.)  66  N.  W.  82; 
Bank  t.  Kdkgg  (S.  D.)  56  N.  W.  1071.  But 
the  evidence  to  fids  case  did  not  tend  to  con- 
tmdlct  or  mry  the  terms  of  the  written  to- 
struments,  but  tended  to  prove  that  the  so- 
called  promissory  notes  were  never  In  fact  de- 
livered as  such,  and  ther^ore  never  took 
effect  or  became  opootlve  as  piomisany 
notes.  As  a  general  ziile,  a  negotiable  promis- 
sory note;  like  any  other  written  instrument 
has  no  legal  inception  or  valid  existence  as 
such  nntU  it  has  been,  ddivered  In  accwdance 
with  the  purpose  and  Intentton  of  tbe  parties. 
BuraoD  T.  Hunangton,  21  Mich.  41S;  Wblta- 
ker  V.  Salisbury,  15  Pick.  584;  Pawling  v. 
n.  &.  4  Crancb,  219;  Wilson  v.  Powers  131 
Mass.  639;  Ware  t.  AUen,  128  U.  S.  SOO,  9 
Sup.  Ct  174. 

The  rule  applicable  to  tUs  chisi  ot  cases  is 
very  clearly  stated  the  suprame  court  of 
the  United  States  in  the  case  last  dted.  In 
tbat  case  tbe  d«endanta  Alloi,  West,  and 
Bnsb  bod  executed  and  delivered  to  W.  P. 
Ware,  the  plaintiff  and  payee,  a  promissory 
note  for  $10,00(^  Init  upon  tbe  csoffess  condi- 
tion tbat  It  was  to  be  of  no  effect  unless  cer- 
tain couns^  named  should  aMure  tbe  de- 
fendante  that  the  proceedings  which  consti- 
tuted the  oondderatlon  for  the  note  were 
valid.  Tbe  counsel  referred  to  held  the  pro- 
ceedings tovalid.  and  hence  the  defense  set 
vp.  The  court,  speaking  through  iXx.  Juatice 
Mllltf,  says:  "We  are  of  the  opinion  that 
this  evidence  shows  that  the  otmtract  nptm 
whlcdi  tbls  suit  WM  tnought  new  went  tote 
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effect;  tbat  the  condlUon  upon  which  It  was 
to  become  operatire  never  occurred;  and  tliat 
it  Is  not  a  question  of  cmtradfctlnK  or  rary- 
\ng  a  writtiHi  iDBtrument  by  iiorol  testimony, 
but  that  It  Is  one  of  tbat  clasB  of  cases,  weil 
rocognizecl  In  the  law,  by  which  an  instm- 
meat,  whether  deUrered  to  a.  third  person 
as  an  escrow  or  to  the  obligee  In  it,  is  made 
to  depmd,  as  to  Its  going  Into  opemtlon,  upon 
events  to  occur  or  be  ascertained  thereafttf." 
In  Pym  v.  CampbeU,  6  EL  &  BL  370,  dted  in 
the  <4)lnton  Just  referred  to,  the  learned  Eng- 
lisb  judge,  In  his  opinion,  says:  "The  dts* 
tiuLtion  In  point  of  law  is  that  evidence  to 
vary  the  terms  of  an  agreement  In  writing  Is 
not  admissible,  but  evidence  to  show  that 
there  Is  not  an  agreement  at  all  Is  admissi- 
ble." In  Wilson  V.  Powers,  supra,  the  «u- 
lii-cme  court  of  Massacfausetts  thus  lays 
down  the  rule:  "The  manual  delivery  of  an 
iiiHtrument  may  always  be  proved  to  have 
becHi  on  a  condition  which  has  not  been  fnl- 
tilled.  Id  ordei-  to  avoid  its  effect.  This  Is  not 
tu  sliow  any  modification  or  alteration  of  the 
written  agi-ueiucut,  but  that  it  never  became 
operative,  and  that  Its  obligatkm  never  com- 
tneuced."  See,  also,  as  bearing  on  this  ques- 
tion. Cline  V.  Guthrie,  42  Ind,  227;  Chipman 
T.  Tuel^er,  38  Wis.  43;  Boberts  v.  McQrath, 
38  Wis.  52.  We  are  of  the  opinion  tbat  the 
evidence  objected  to  was  admiiiBible,  and  that 
the  evidence,  uncontradicted,  entitled  the  de- 
fendant to  a  judgment  In  his  favor.  The 
evidence  clearly  shows  that  the  defendant  did 
not  execute  or  driver  the  notes,  or  Intend  to 
so  execute  or  deliver  them,  as  his  individual 
notes,  and  that  the  Instruments  signed  by 
lilm,  and  purporting  to  be  promissory  notes, 
were  only  to  beccune  operative  yvhea.  executed 
by  Smith  also;  and,  until  so  executed  by 
said  Smith,  they  were  not  delivered  nor  to 
take  effect  as  promissory  notes. 

The  learned  counsel  for  appellant  contends 
that  the  transactiw  only  amounts  to  an  agree- 
ment on  the  part  of  i^intUf's  agent  that  be 
would  get  Smith  to  sign  these  notes,  and 
that  his  failure  to  comply  with  lils  agree- 
ment cannot  release  the  defendant  from  lia- 
bility. But  such  is  not  the  view  we  take  of 
the  evidence.  In  our  <vtnlon  the  evidence 
■hows  tbat  the  defendant  placed  the  notes  In 
the  hands  of  the  agent,  to  become  operative 
only  when  executed  by  Smith,  and  upon  the 
condition  ttiat  unless  they  shoukl  be  so  exe- 
cuted by  him  they  were  not  to  be  used  as 
notes  against  defendant  As  Smith  never 
executed  the  notes  they  therefore  never  be- 
came operative  or  took  effect  as  against  the 
defendant  as  promissory  notes. 

Did  the  court  err  in  directing  a  vet^ct  for 
defendant?  As  there  was  no  conflict  in  the 
vvldence,  and  It  was  clearly  sufficient  to  sus- 
tain the  d^endant's  -defense,  and  such  as  the 
Ju^  could  only  have  drawn  one  inference  or 
coDcloslon  therefrom,  we  see  no  error  In  the 
direction  of  the  court  We  are  of  the  opinion 
that  the  direction  of  the  verdict  was  within 
the  roles  so  often  laid  down  by  this  court 


Bates  V.  Railroad  Co.  (S.  D.)  57  N.  W.  73. 
]}^dlug  no  error  in  tbe  record,  the  Judcmesit 
of  the  drcult  conrt  Is  ■fflnnedi 

FULLEK.      took  no  part  In  tbe  decWon. 


POLLOCK  V.  POLLOCK. 
(Supreme  Court  of  South  Dakota.  Aug.  16, 
1885.) 

DivoKCE— Alihonx  Pcsdiro  APPEJlL. 
The  facts  In  this  case  examined,  and 
Md  sufficient  to  entitle  tbe  wife  to  temporary 
alimony,  consistont  iu  amount  with  her  oecesiity 
and  the  sbUity  of  her  hasband  to  pay. 
(Syllabus  by  the  Court.) 

Original  application  by  Ellen  Pollock  for 
an  order  requiring  Edward  E.  Pollock  to  pay 
alimony  pending  an  appeal  by  applicant  In  an 
action  for  divorce.  Granted. 

Ci-awford  &  De  lAud  (Walter  a  Fawcett 
of  counsel),  for  applicant   Palmer  &  Kogde, 

for  respondent. 

FULLER,  J.  The  action  for  a  divorce  to 
which  this  original  application  for  temporary 
alimony  relates  resulted  In  plaintiff's  favor, 
and  an  appeal  taken  by  tbe  defendant  from 
a  decree  dissolving  the  marriage  Is  now  pend- 
ing In  this  court.  From  the  affidavits  used 
in  support  of  this  motion,  and  from  the  ab- 
stract filed  in  the  case  appealed  from  the 
circuit  court  it  appears  that  appellant  is 
vrtthout  means  other  than  a  monthly  allow- 
ance ordered  by  the  tilal  court  to  be  paid  by 
respondent,  for  the  support  of  his  wife  and 
their  two  children,  of  tender  years,  which 
amount  she  has  continually  refused,  upon  tbe 
advice  of  counsel,  to  accept  under  tbe  de- 
cree, wan  the  tbeoi-y  that  her  rights  on  ap- 
peal may  be  prejudiced  thereby.  Although 
there  are  affidavits  before  us  to  the  effoct 
that  respondent  Is  without  means,  tbe  facts 
and  riTcumstances  disclosed  by  the  record  do 
not  fully  Justify  a  conclusion  that  he  Is  un- 
able to  provide  his  Impoverished  wife  with 
funds  sufficient  to  prosecute  her  appeal.  It 
clearly  appears  tbat  he  has  promptly  com- 
piled with  all  (M^ers  of  the  trial  court  re- 
quiring the  payment  of  money  for  the  tom- 
poraty  relief  of  appellant,  and  has  encountw- 
ed  no  perceptible  difficulty  in  retaining  eml- 
neat  counsel,  and  In  raising  all  funds  neces- 
sary for*  the  prosecution  of  his  action.  More- 
over, the  undisputed  evidence  sustains  the  Ir- 
resistible Inference  tbat  he  is  a  young  man, 
fn  excellent  health,  whose  btislness  rations 
are  permanent  in  their  cliaracter,  and  of  a 
nature  which  enable  him  to  demand  and  re- 
ceive fair  compensation  for  his  services. 

Upon  an  application  to  this  court  for  tem- 
porary alimony  in  the  case  of  Grant  t.  Grant 
(S.  D.)  57  N.  W.  1130.  tt  was  aald:  "The 
question  Is  not  <Mily  what  the  wife  oogtat  to 
h&ve,  but  what  tbe  husband  can  and  oagbt 
to  pay."  Sympathizing  friends  seem  to  be 
DO  longer  able  to  contribute  to  tbe  cause  of 
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appelant,  nor  to  pay  tbe  balance  due  on  fees, 
diBbursements,  and  expenaes  Incident  to  her 
appeal  to  this  court  which,  IndejwndentJy  of 
attorney's  fees,  amount  !n  the  aggregate  to 
¥275.  We  have  looked  Into  the  merits  of  the 
case  sufficiently  to  become  iucllned  to  be- 
lieve that  tbe  appeal  was  taken  In  good  faith, 
and  not  to  harass  and  annoy  respondent;  and, 
assuming  that  be  has  no  means  n<Mr  resources 
beyond  the  salary  which  it  appears  from  the 
undisputed  evidence  he  recelvM  from  his 
father,  we  conclude  that  respondent  .should 
pay  for  the  use  of  appellant  to  her  counsel, 
Coe  I.  Crawford,  Esq.,  tbe  sum  of  $276,  on  or 
ttefore  the  15tb  day  of  Septembo;  1886;  and 
it  is  so  ordwed. 


CALDWELL  t.  MAXFIELD  et  aL 
(Supreme  Court  of  South  Dakota.  Aug.  24, 

DiREOTiKG  Vbhdict— Review— Recoveht  or  Pat- 

MEKT  OtlTAtSED  BT  FhAUD. 

1.  In  reviewinR  the  action  of  the  trial  court 
in  directing  a  verdict,  the  party  against  whom 
the  verrtict  was  directed  is  entitled  to  have  the 
evidence  viewed  in  the  most  favorable  light  to 
him  of  whith  it  is  eusceptible,  for  bo  the  jury 
might  have  viewed  it  and  acted  upon  it. 

2.  D.  &  W.  contracted  with  respondent  to 
construct  certain  houses  for  him.  They  obtained 
tlie  huilding  material  therefor  from  appellant. 
dniwiiiB  upon  respondent  from  time  to  time  to 
make  p«,vmont3  thereon.  When  the  buildings 
were  nearly  completed.  D.,  in  drawing  upon  re- 
spondent t<it  the  amount  of  the  nnpaid  balance 
for  materia],  arranged  with  appellant  to  add 
$100  to  the  amount  of  such  draft,  which  appel- 
lant should  pay  htm  in  cash.  Appellant  drew 
the  draft  reciting  that  it  was  "fn  full  for  Inm- 
ber,"  etc.,  and  D.  aienod  it.  for  $100  more  than 
the  material  ncconnt.  presented  it  for  payment 
to  respondent,  without  informing  him  that  It 
represented  anything  but  tbe  lumber  account. 
Respondent  paid  it  in  ignoraDce  it  such  fact, 
nnd  appellant  paid  the  i^lOO  so  collected  to  D. 
ffri^.  that  the  transaction  on  its  face  consti- 
tuted a  le!;al  fraud  upon  respondent,  which  enti- 
tled him  to  recover  tne  $100  from  appellant. 

(Syllabus  by  tbe  Court) 

Appi>:il  from  circuit  court,  Beadle  coirnty; 
Trnnk  R.  Alkeiis.  Jmlga 

Action  by  Edward  F.  Caldwell  against 
Howard  A.  Maxfleld  and  anothw.  Plaintiff 
had  Judgment,  and  defendants  appeal.  Af- 
firmed. 

T.  H.  Null,  for  appellants.  K.  W.  Wheel- 
er, for  respondent 

KELT.AM,  J.  At  tbe  close  of  the  trial  of 
this  case  tbe  conrt,  of  Its  own  motion,  di- 
rected the  jury  to  And  for  the  plaintiff. 
From  the  Judgment  entered  upon  such  ver- 
dict, defendant  appeals. 

Id  coDsiderlng  the  question  of  error  in  thns 
directing  the  verdict,  the  appellant  is  entitled 
to  have  the  evidence  viewed  In  the  light 
most  favorable  to  him  of  which  it  Is  suscepti- 
ble, for  so  the  Jury  might  have  viewed  it  and 


acted  upon  It  Tbe  facta  as  admitted  by  the 
pleadings  and  testified  to  by  defendant  were 
these:  The  plaintiff  contracted  with  Den- 
mark &  Wheeler  to  construct  for  him  a  num- 
ber of  dwelling  houses  In  the  city  of  Huron. 
The  contractors  pi-ociired  the  lumber  of  a 
company  for  which  defendant  was  the  local 
manager.  When  the  buildings  were  ap- 
proaching completion,  defendant  called  oo 
Denmark  for  more  money  on  the  lumber 
account  He  went  to  defendant's  office,  as- 
certained the  amount  then  due  for  lumber  al- 
ready used  and  unpaid  for,  made  an  estimate 
of  the  amount  still  needed  to  complete  the 
buildings,  and  proposed  to  draw  on  plaintiff 
for  the  same,  as  be  had  done  before.  The 
lumber  account  so  figured  amounted  to  (0S2. 
Denmark  then  proposed  to  defmdant  to  add 
$100  to  such  amount,  to  be  paid  by  defendant 
to  htm  in  cash,  to  be  used  In  paying  his  men 
who  were  working  on  these  houses.  Tbe 
draft  was  as  follows:  "K.  P.  Caldwell,  Esq. 
—Sir:  Please  pay  to  the  order  of  H.  A.  Max- 
fleld, agent  in  full  for  lumber,  etc..  In  your 
last  four  bouses,  $1.0S2.  Denmark  &  Wheel- 
er." Defendant  preseuted  the  draft  to  plain- 
tiff, who  paid  it  and  defendant  paid  the  $100 
to  Denmark.  The  evidence  very  clearly  neg- 
atives any  intentional  wrong  upon  tbe  part 
of  defen'dnnt,  but  we  think,  with  the  trial 
conrt.  that  the  legal  effect  of  his  consenting 
to  add  the  $100  to  the  luml>er  or  material  ac- 
count, and  collecting  the  same  from  plaintiff, 
on  a  draft  tlut  ^pressly  notified  him  that 
it  was  for  Iuml)er.  without  in  any  manner 
disclosing  to  him  the  fact  that  tbe  draft  was 
not  what  It  purported  to  be,  was  In  legal  ef- 
fect a  fraud  upon  him.  Suppose  there  had 
been  no  written  order,  but  by  an  an-ange- 
ment  between  Denmark  and  the  defmdant 
the  latter  had  called  on  plaintiff  for  $1,082, 
giving  him  to  understand  that  it  was  the 
balance  due  for  lumber,  and  had  thus  re- 
ceived $100  more  than  the  lumber  account, 
which  he  turned  over  to  Denmark,  tliere 
could  l>e  little  question  that  defendant  would 
tte  liable  to  plaintiff  for  the  amount  so  oli- 
talned.  When  the  money  was  thus  pro- 
cured, the  cause  of  action  was  complete,  and 
it  waa  not  Incumbent  on  the  plaintiff  to 
show,  as  an  element  of  his  cause  of  action, 
tliat  be  was  not  Indebted  to  tbe  party  to 
whom  tbe  money  was  finally  paid,  or  that  it 
did  not  afterwards  go  to  pay  somebody 
whom  he  owed.  So  far  as  such  facts  could 
be  used,  they  were  properly  defensive  for 
the  purpose  of  showing  that  what  was  prima 
facie  a  wrong  to  and  fraud  upon  him  did  not 
resnlt  in  his  injury.  These  are  our  views 
upon  the  only  question  argued  by  appellant 
The  plaintiff's  evld^ice  of  course  presents 
a  much  stronger  case  on  bis  side,  but  even 
on  the  defendant's  own  showing  we  think 
tbe  verdict  was  rightly  directed,  and  tlie 
Judgment  of  the  circuit  court  Is  afflnned. 
All  the  Judges  concur. 
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8IBM8  T.  PIERRE  SAV.  BANK. 
(Bapreme  Court  of  South  Dakota.  Aug.  21, 
1885.) 

MoaraAoa  Forbolosdrb  —  Liabilitt  ot  Pcr- 
CSASBR  ron  Rents  Collkcted  ov 
Tin  ANT — AaauMPsiT. 

1.  Section  51&8,  Oomp.  Laws,  providing  that 
"the  purchaser  •  ♦  •  is  entitled  to  receive 
from  the  tenant  In  possession  the  rents  of  the 
property  sold,"  etc..  has  no  application  to  sales 
made  at  a  mortf^ge  foreclosure,  either  by  ad- 
viTtisenaent  or  by  action.  Rudolph  v.  Herman, 
50  N.  W.  901,  4  S.  D.  283. 

2.  A  Riort^eee,  havine  purchased  the  prem- 
ises at  such  foreclosure  sale,  and  having,  with- 
out the  consent  of  the  mortgagor,  collected 
rents  therefrom  from  the  tenants,  is  liable  to  the 
ffiortKaeor  for  the  same. 

8.  Money  In  the  hands  of  one  person,  to 
which  another  is  equitably  entitled,  may  be  re- 
covered in  a  common-law  action  upon  an  implied 
promise  arising  from  the  duty  of  the  person  In 
possession  to  account  for  and  pay  over  the 
same  to  the  person  beneficially  entitled.  In 
such  cose  no  privity  of  contract  between  the 
parties  is  required,  except  that  which  results 
from  the  drcumstancee. 
(Syllabaa  by  the  Coort.) 

Appeal  from  clrcnlt  court,  Hughes  coonty; 
Lorlns  B.  Qotty,  Judge. 

Action  by  Frank  C  Siema  against  the  Pierre 
SavlnjiS  Bank  of  Pierre.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Afflrmed. 

Homer  &  Stewart,  for  appellant.  John  A. 
Holmes,  for  reepondmt. 

KELT  AM,  J.  Slems,  the  respondent,  was 
the  owner  of  real  estate  in  Pierre,  upon 
which  the  appellant  bank  held  a  mortgage 
with  power  of  sale.  The  mortgage  was  reg- 
nlariy  foreclosed  by  advertisement,  appel- 
lant becoming  the  purchaaer.  Subsequently 
to  the  purchase,  the  bank,  upon  the  theory 
that  as  such  purchaser  It  was  entitled  to  the 
rents  during  the  redemption  year,  und^  sec- 
tion 5159,  Comp.  Laws,  leased  the  premises 
and  collected  the  rents.  The  bank  refusing 
to  pay  over  to  respondent  the  rents  ao  col- 
lected and  received  by  it.  he  brings  this  ac- 
tion to  recover  the  same.  From  a  Judgment  in 
favor  of  respondent  upon  these  facts,  this  ap- 
peal is  taken. 

In  Rudolph  t.  H^-man,  4  S.  D.  288,  66  N. 
W.  901,  this  court,  the  writer  of  this  opinion 
dissenting,  held  that  said  section  6159  "has  no 
application  to  sales  made  at  a  mortgage  fwe- 
dosure,  elthw  by  advertisement  or  by  action." 
While  It  Is  probable  that  this  court  as  now 
constituted,  would  not  have  so  held,  still  it 
was  the  deliberate  aecision  of  the  court  upon 
a  disputed  question  of  law,  and,  as  a  rule  of 
property,  became  the  law  «f  this  Jurisdiction. 
It  would  be  exceedingly  unwise  now  to  re- 
agitate  it,  and  possibly  reverse  our  former  de- 
cision. eet>ecially  when  we  could  not  certululy 
demonstrate  that  It  was  wrong.  It  is  better 
for  all  interests  to  abide  by  deliberate  and 
Qnal  decisions,  unless  palpably  and  demon- 
strably wrong,  than  to  constantly  change  the 
same  to  meet  the  views  and  opinions  of  the 
indlTldnal  Judges  who  may  happen  from  time 


to  time  to  constitute  the  court  We  therefore 
follow  the  Rudolph  Case,  and  hold  that  ap- 
pellant was  not  entitled  by  operation  of  law 
to  the  rents  from  the  mortgaged  premises  dur^ 
Ing  the  redemption  period.  We  do  this  the 
more  readily  In  this  case  In  view  of  the  fact 
that  the  legislature,  by  chapter  189  of  the 
I^aws  of  1808,  repealed  the  said  section  6159, 
tmder  which,  only,  this  and  similar  claims 
could  or  can  arise. 

Appellant  however,  contends  that,  even  un- 
der the  former  (pinion  of  this  court  this  ac- 
tion cannot  be  maintained;  that  an  action 
for  money  bad  and  received  "will  not  He  by 
a  claimant  to  a  fund  against  his  rival  dalm- 
ant,  if  that  rival  claimant  received  it  under 
a  claim  of  right,  and  the  same  was  paid  to 
him  in  recognition  of  thnt  right  and  in  denial 
of  any  right  of  the  claimant  to  receive  It"; 
and  in  support  of  this  claim  cites  cases  like 
Patrick  T.  Metcalf,  87  N.  ¥.  832,  and  Butter- 
worth  V.  Gould,  41  N.  Y.  468.  They  were  all 
cases  In  which  It  plainly  appeared  that  the 
money  sought  to  be  recovered  was  paid  and 
received  with  a  full  knowledge  that  payment 
was  claimed  by  adverse  and  rival  parties,  the 
party  paying  deliberately  and  voluntarily  elect- 
ing to  pay  one,  to  the  exclusion  of  the  other, 
and  take  his  own  chances  as  to  further  lia- 
bility to  the  one  not  paid.  In  each  case  all 
act  understandingly.  and  each  in  defiance  of 
the  other.  If  the  party  so  paying  pays  to 
the  wrong  claimant  and  is  afterwards  obliged 
to  pay  to  the  right  one,  he  cannot  complain, 
for  he  Toluntarily  assumed  to  dedde  for 
himself  who  was  the  rightful  claimant.  But 
here  the  bank  leased  to  tenants  property 
which  it  and  presumably  the  tenants,  sup- 
posed it  bad  a  right  to  lease,  and  collected 
the  rents  under  such  lease.  By  a  snbsequoit 
decision  of  this  court  the  rights  of  the  parties 
are  declared  to  be  entirely  different  from 
what  they  had  been  understood  to  be.  It 
turns  out  that  the  bank  had  no  more  right  to 
control  or  rent  these  premlaea  after  the  sale 
than  before.  The  possession  during  the  re- 
demption period  belonged  to  Slems.  The 
rents  were  Incident  to  the  possession.  The 
bank  collected  them,  but  they  belonged  to 
Slems.  It  has  collected  money  to  which,  In 
law,  equity,  ca  conscience,  it  had  no  right. 
While  it  did  not  act  for  or  in  the  name  of 
Slems,  but  for  Itself,  and  Independently  of 
him,  the  subject  of  its  action  was  Slems'  prop- 
erty, and  he  might  aftlnn  or  acquiesce  in  what 
the  bank  had  done,  and  claim  the  rents  re- 
ceived by  it.  If  A.  sells  B.*s  prc^rty,  and  re- 
ceives pay  for  It,  B.  may  treat  the  attempted 
sale  as  a  nullity,  and  proceed  against  the  pur- 
chaser, or  he  may  affirm  the  act  of  A,  and  re- 
cover from  him  what  he  received  for  the 
property.  In  such  case  no  actual  privity  is 
necessary  to  be  shown  between  A.  and  B. 
It  is  simply  the  case  of  one  person  having 
taken  and  sold  and  received  pay  for  some- 
thing that  bdonged  to  another.  Upon  such 
facts  the  law  wUl  unquestionably  raise  an 
implication  of  promtee  to  pay  the  mone7  to 
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ttaa  party  oitftled  to  It.  Here  the  bonk  took 
pOBsesdoQ  of  property  belonging  to  Siema, 
rented  It,  and  reoelred  tbe  rents.  Tbey  be- 
longed to  Stems,  and  not  to  the  bonk,  and  the 
bank  could  not,  In  eqnlty  and  good  conscience, 
retain  It.  We  are  unable  to  see  why  tbe  con- 
ceded facts  In  this  case  do  not  bring  it  within 
the  familiar  doctrine  that  money  in  tbe  bands 
of  one  person,  to  which  another  is  equitably 
entitled,  may  be  recovered  In  a  comm(ni-law 
action  by  the  equitable  owner  upon  an  Im- 
plied promise  arising  from  the  duty  of  the 
person  in  possession  to  account  for  and  pay 
over  the  same  to  the  person  beneficially 
entitled.  In  snch  case  no  privity  of  con- 
tract between  the  parties  is  reqnlt'ed.  ex- 
cept that  which  results  from  the  circumstan- 
ces. Roberts  v.  Ely,  113  N.  Y.  128,  20  N. 
E.  606;  Blason  v.  Walte,  17  Mass.  560; 
Kreutz  V.  Livingston,  15  CaL  345. 

Appellant  insists  that  there  can  be  no  priv- 
ity or  implied  contract  to  pay  over  between 
tliese  parties,  for  tbe  reason  that  the  bank 
expressly  acted  for  Itself,  claiming  Itself  to 
be  the  owner  of  the  rents  collected;  that  It 
acted,  not  for,  but  In  hostility  to,  Senis,— 
thus  expressly  negativing  any  relation  of 
privity  with  or  promise  to  accoimt  to  him. 
It  must  be  remembered  that  the  promise 
upon  which  the  action  rests  Is  not  the  di- 
rect act  of  the  parties,  but  a  promise  which 
the  law  implies  from  tbe  facts  on  the  theory 
that  a  party  Is  willing  and  undertakes  to  do 
what  he  ought  to  do.  It  does  not  militate 
against  tbe  promise  which  the  law  implies 
that  the  facts  are  Inconsistent  with  an  in- 
tent to  promise  or  to  pay  over.  In  discuss- 
ing this  question,  Judge  Cootey  says  It  is  no 
answer  for  the  defendant  to  say:  "True,  I 
have  turned  your  property  Into  money,  but 
I  did  so  in  denial  of  your  right.  I  did  so 
with  Intent  to  deprive  you  of  the  proceeds. 
In  other  words,  I  Insist  upon  having  done 
it  as  a  wrong,  and  repudiate  all  suggestions 
of  an  agreement  to  pay."  He  concludes  tbe 
discussion,  citing  many  authorities,  by  say- 
ing: **No  question  Is  made  of  this  doctrine 
where,  as  a  result  of  the  tortious  act,  the 
defendant  has  come  into  possession  of  mon- 
ey belonging  to  the  plaintiff.  The  law  will 
not  permit  him  to  deny  an  Implied  promise 
to  pay  this  money  to  tbe  party  entitled." 
Cooley,  Torts  (2d  Ed.)  108.  While  It  may 
seem  illogical  for  the  law  to  Imply  a  prom 
Ise  upon  the  part  of  one  whose  conduct  and 
declarations  clearly  disprove  any  intention 
to  promise,  still  It  Is  constantly  done.  It  Is 
one  of  the  fictions  of  the  law  which  it  seems 
convenient,  If  not  necessary,  to  retain  until 
the  courts  adopt  the  doctrine  that  such  con- 
tracts are  created  by  law,  rather  than  Im- 
plied by  It.  Thus,  if  a  husband  wrongfully 
expels  his  wife  from  his  house,  be  Is  liable, 
as  upon  contract  Implied  or  created  by  tbe 
law,  to  any  person  who  furnishes  her  with 
necessary  supplies,  although  he  gives  notice 
to  the  tradesmen  himself  that  he  win  not 
pay  for  the  same.   There  are  many  cases 


where  the  law  will  Imply  or  create  a  promlsv 
without,  and  even  In  direct  repognance  to, 
the  will  or  intention  of  tbe  promisor.  We 
think  the  case  at  bar  is  one  of  them.  The 
bank  took  possession  of  property  which  be- 
longed to  Slems,  rented  It,  and  collected  the 
rents.  There  Is  nothing  In  the  case  to  show 
acquiescence  by  Slems  In  the  bank's  claim 
of  the  right  to  do  so,  and  we  are  tinable  to 
discover  any  reason  why  he  may  not  recover 
from  the  bank  the  amouut  so  ctrtlected.  Tbe 
Judgment  of  the  circuit  court  Is  affirmed. 


MIDDLESEX  BANKING  00.  v.  LESTER 
et  Bl. 

(Supreme  Court  of  South  Dakota.    Aug.  15, 
UiB5.) 

UOBTOACE  FOHBCLOHOKB— 8aI,E  OF  FarM  Bn  MaSSK 
— WbO  hat  QuSSTiOX  RCOULAKITT— EtE8Al.K. 

1.  AnumlDC,  but  not  deling,  that  In  f<»«- 
dosure  prooeedingB  by  advertisement  a  fariD 
consisting  of  a  quarter  section  of  land  ahouldr 
under  Bection  5418,  Comp.  Laws,  be  sold  en 
masse.  Instead  of  in  40'8,  a  sale  In  the  latter  man- 
ner is  not,  on  that  account,  void,  but  is  aa  ir- 
regularity (mly.  to  ha  taken  advantage  of  1^ 
some  interested  party  who  shows  hinuelf  in- 
jured thereby. 

2.  T^e  fact  that  the  whole  tract  sold  in  40'» 
wonld  DoC;  generally,  bring  aa  mnch  on  competi- 
tive bidding  as  thongh  sold  in  soildo,  is  not  good 
ground  of  complaint  by  a  mortgagee  wbo  wns 

J resent  or  represented  at  the  sale,  made  no  ob- 
ectioQ  to  the  manner  of  selling,  bid  all  he  de- 
aired  to  bid,  and  tiimself  became  the  purchaser 
of  ail. 

3.  The  fact  that  at  the  sale  the  mortgagee's 
agent  bid  and  tKmght  the  premises  for  less  than 
he  was  instructed  to  bid  might  be  good  grouiut 
for  a  /csale,  no  other  equities  Interrealng.  where 
anch  imrchnsing  roortKayee  shows  himself  in- 

inred  by  his  a^nt'a  disregard  of  Instructions: 
<ut  no  such  injury  1b  apparent  when  it  is  not 
shown  that  the  premises  were  worth  more  than 
the  amount  for  which  they  were  sold,  nor  that 
the  person  liable  for  deficiency  was  unable  to 
pay  the  same. 

4.  Undw  SDCh  drcumstances  a  resale  will 
not  be  ordered  upon  the  offer  by  the  mart^^a^ee 
of  an  Increased  price  alone. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court.  Hand  county; 
H.  G.  Fuller,  Judge. 

Action  by  the  Middlesex  Banking  Company 
against  Marcus  B.  Lester  ajid  others  to  set 
aside  a  mortgage  sale  and  for  foreclosar& 
There  was  judgment  tor  defendants,  and 
plalntifT  appeals.  Affirmed. 

Howard  &  Walsh,  for  appelant  O.  O. 
Hartley  and  John  L.  Fyle,  for  respondents. 

KBLLAM,  J.  Tbe  appelant  was  the  hold- 
er of  two  notes  sflbtired  by  mortgage  on  reol 
estate,  containing  a  power  of  sale.  Upon 
default  In  payment  It  duly  adverUsed  the 
premises  for  sale.  Prior  to  the  day  appoint- 
ed for  the  sale.  It,  by  letter,  authoriKed  8.  L. 
Sage  to  "attend,  and  bid  %951.79  In  the  name 
of  tbe  Middlesex  Banking  Company  for  the 
land  described  In  the  cwtiflcate."  Tbe  le^ 
ter  covered  certificate  of  sale  to  be  signed  by 
sheriff  In  ease  of  sate  to  appelant.  The  afaer^ 
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Iff  was  also  notlfled  by  letter  by  appelant 
tbat:  "Our  agent,  S.  L.  Sage,  has  tbe  cer- 
tificate of  sale  and  otber  papers  ready  tor 
yoD  to  sign,  and  tbe  amount  of  your  fees  to 
be  paid  when  signed."  It  does  not  appear 
tbat  be  bad  any  farther  knowledge  of  ap- 
pe^lajit'B  Instructions  to  Sage.  On  tbe  ap- 
pointed day  tbe  sheriff  offered  the  property, 
consisting  of  a  aoUA  quarter  section,  In  40- 
acre  tracts.  There  were  several  bidders  on 
eacb  tract,  and  Sage  bid  upon  each  In  the 
name  of  appellant.  Each  was  struck  oft  to 
hlin  for  a  different  amount,  aggregating  tn 
aU  $360.  Tbe  certificate  of  sale  was  made 
by  tbe  sheriff  to  appellant,  showing  the  < 
amount  for  which  each  40  was  sold.  This 
was  deUrered  to  Sage,  who  filed  a  duplicate 
tliereof  In  the  office  of  the  register  of  deeds. 
Respcmdent  Anna  Purkey  was  the  owner  of 
the  premises  when  sold,  and  was  an  unsuc- 
cessful bidder  at  such  sale.  Upon  learning 
tbe  facts,  appellant  wrote  tbe  sbeilff,  re- 
pudiating the  sale,  and  soon  after  commenced 
tills  action  to  set  aside  the  sale  and  for  fore- 
closure of  said  mortgage.  Upon  trial  the 
court  found  the  facts  as  substantially  above 
set  out,  and  dismissed  the  action.  From 
such  Judgment  this  api>eal  Is  taken. 

Ai^>eUant  urges  several  grounds  upon 
which  the  sale  should  have  been  set  aside. 
It  is  claimed,  first,  tiiat  the  whole  tract  or 
farm  should  have  been  sold  en  masse,  in- 
stead ot  in  40*8.  Assuming,  but  not  conced- 
ing, tbat  under  our  statute  this  Is  correct,  so 
selling  was  an  Irregularity  only,  and  did  not 
of  itself  make  tbe  sale  void.  'While  there 
undoubtedly  Is  some  conflict  of  autboi-Ity  up- 
on tbe  effect  of  such  au  Irregularity  in  the 
case  of  nonjudicial  sales,  we  ore  satisfied 
that  tbe  safer  rule  Is  tbat  such  sales  ore  not 
void,  but  voidable  only,  upon  the  motion  of 
some  Interested  party  who  shows  himself  in- 
jured thereby.  See  Willarri  v.  Finnegan 
(Minn.)  44  N.  W.  085;  Cunningham  v.  Cas- 
■idy,  17  N.  Y.  27G.  We  can  see  nothing  in 
this  case  Indicating  tbat  tbe  fact  that  tlie 
mortgaged  premises  were  sold  in  40*8,  instead 
of  In  a  lump,  was  tbe  direct  or  indirect  cause 
of  lujui-y  to  the  aiH}eIlant  If  appellant's  rep- 
resentative. Sage,  understood  his  instruc- 
tions, and  inteuded  to  follow  them,  tbe  sell- 
ing of  the  premises  In  four  pieces  instead  of 
one  would  not  account  for  his  bidding  in  tbe 
aggregate  only  $^loO,  in  tbe  place  of  $950,  as 
instructed.  There  seems  to  be  no  relation 
as  of  cause  and  effect  between  tbe  selllDg  in 
40's  and  Sage's  aggregate  bids,  so  much  be- 
low the  amount  he  was  instructed  to  bid. 
When  be  bid  $G0  on  each  of  three  40's  and 
$150  on  tbe  other,  he  knew  be  was  not  fol- 
lowing bis  instructions  as  well  as  though  be 
had  bid  the  aggregate  sum  on  tbe  entire 
tract  It  would  look  as  though  be  was  tol- 
lowing  his  own  Judgment,  Instead  of  his  in- 
structions; and  there  Is  nothing  in  the  case 
to  suggest  that  he  would  have  done  different- 
ly If  the  whole  'quarter  section  bad  been  of- 
fered aod  sold  In  a  lump.    He  persistently  , 


bid  against  others  on  each  separate  40,  and 
evidently  intended  to  buy  them  all,  as  he 
did,  for  tbe  appellant.  In  tbat  respect  he 
did  Just  what  he  was  commissioned  to  do. 
Tbe  fact  that  tbe  whole  tract,  sold  in  40's, 
would  not  generally  bring  as  much  on  com- 
petitive bidding  OS  though  sold  en  masse,  is 
not  good  gi-ound  of  complaint  by  a  mort- 
gagee who  was  present  or  represented  at  tbe 
sale,  made  no  objection  to  the  manner  of 
scUiag,  bid  all  he  desired  to  bid,  and  himself 
became  the  purchaser  of  all.  In  appellant's 
printed  brief  It  is  suggested  that  "a  sale  by 
40's  would  place  one  pai-cel  In  the  center  of 
,  the  section,  and  inaccessible  to  tbe  ratablish- 
ed  highways."  This  Is  tine,  and  tbe  sug- 
sestion  might  possibly  be  forceful  in  this 
case  If  the  proof  did  not  show  that  tbe  40  so 
situated  sold  equally  well  with  the  others. 
There  might  be  merit  tn  the  suggestion  If  It 
appeared  that  resptnident  was  seeking  to  re- 
deem a  part  of  the  land  so  sold,  and  It  were 
claimed  that  such  pai't  was,  in  consequence 
of  such  irregularity,  sold  for  less  than  Its 
value;  but  the  fact  here  Is  tbat  the  redemp- 
tion sought  to  be  made  Is  of  tbe  whole  prem- 
ises, precisely  as  though  they  bad  been  sold 
In  solldo.  It  would  be  strange,  Indeed,  if  a 
mortgagee,  himself  present  at  tbe  sale,  with 
an  open  opportunity  to  bid  all  he  desired  to, 
and  becoming  tbe  purchaser  at  Just  what  he 
Tolnntarily  bid,  could  afterwards  have  such 
sale  set  aside  on  tbe  ground  either  that  he 
bid  less  than  be  ought  to,  or  for  an  irregu- 
larity in  the  sale,  which  did  not  injure  him. 
Upon  the  facts  presented  by  the  record,  we 
are  unable  to  see  how  the  irregularity  com- 
plained of  did  or  could  work  any  damage  to 
appellant. 

But  does  the  fact  that  the  ageut,  Sage,  dis- 
regarded his  Instructions  as  to  the  amount 
to  be  bid,  entitle  appellant  to  a  resale?  We 
should  say  It  would  where  such  resale  would 
not  disturb  or  prejudice  the  rights  of  other 
interested  parties,  provided  tbe  appellaut 
show  itself  to  have  been  Injured  by  the 
agent's  violation  of  bis  Instructions.  Tbe 
question  here  is  narrowed  down  to  the  one 
point  of  tbe  conduct  of  the  agent,  for  it  is  not 
claimed  that  the  sheriff  who  made  tbe  sale, 
or  anybody  else,  except  appellant  and  Sage, 
knew  of  these  Instructions,  or  tbe  extent  of 
bis  anthwity.  The  case  Is  the  same  as 
though  appellant  had  sent  an  agent  from  Its 
own  office  in  St  Paul,  havlug  given  him  a 
letter  precisely  like  that  scut  to  Sage.  Un- 
der such  circumstances,  to  entitle  tbe  appel- 
lant to  have  the  sale  so  made  set  aside,  would 
reqnlre  something  moi-e  than  a  showing  of 
sucb  disregard  of  Instructions.  It  must 
show  tbat  it  would  suffer  an  injury  or  dam- 
age if  tbe  sale  were  allowed  to  stand.  There 
is  nothing  In  tbe  case  to  show  the  value  of 
the  premises,  or  that  they  did  not  sell  for 
their  full  value.  It  is  true  that  appellant  in 
his  complaint,  offers  a  considerably  larger 
I  bid  in  case  a  resale  Is  ordered;  but  such  of- 
1  fer  does  not  purport  to  be  based  upon  the 
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value  of  the  premises,  but  may  be  instigated 
by  considerations  entirely  other  than  the 
value  of  the  land.  In  Lefevre  t.  Lara  way, 
22  Barb.  167,  it  Is  said,  and  the  statement 
«npported  by  numerous  authorities,  that  "nei- 
ther before  nor  after  confirmation  of  the  re- 
port of  sale  will  a  resale  be  ordered  upon  an 
offer  of  increase  of  price  alone."  See,  also, 
Adams  t.  Haskell.  10  Wis.  107.  It  is  eyl- 
'deut  that  the  sole  reason  for  appellant's  com- 
plaint Is  that,  upon  redemption  from  this 
sale,  he  will  receive  less  than  if  redeemed 
from  a  sale  for  the  amount  which  It  instruct- 
«d  Its  agent  to  bid;  but  It  is  nowhere  claim- 
ed or  suggested  that  the  party  liable  for  any 
deficiency  Is  not  abundantly  able  to  pay  the 
same,  nor  is  such  party  complaining  of  the 
sale.  If  the  malcer  of  the  note  is  solvent,— 
and  we  suppose  every  mau  Is  presumed  to 
be, — it  Is  dltficult  to  see  wherein  appellant 
would  suffer  any  substantial  damage  on  ac- 
count of  the  land  having  been  sold  for  less 
than  its  agent  was  Instructed  to  bid.  Upon 
the  whole  case  we  do  not  feel  Justlfled  In 
eayjug  that  the  trial  court  was  wrong  in  re- 
fusing to  set  aside  this  sale,  and  Its  Judg- 
menx  Is  affirmed. 

FULLER.  J.,  took  no  part  In  tbe  decision 
of  this  casew 


STATB  V.  REDDINOTON. 
^preme  Oonrt  of  Sooth  Dakota.    Aug.  S4t, 
1885.) 

HoHioiDE— Waetkr  or  AHRAiexMKHT— Challbmo* 

INO  JUROHS  —  WlTHROLOING  NaMES  OF  WlT 
JESfSb'S  BY  BTATB— COMPETBNCT  OF  WlTSBSS — 
IXHTKUrTIOSS. 

1.  Where  the  record  ehowt  that  a  defend- 
ant, regulariy  mdicted  for  a  felony,  Is  present 
Id  coQtt  in  person  and  bf  counsel,  announces 
himself  ready  for  trial,  goes  to  trial  without  ob- 
jection, and  Bubmits  to  the  jary  the  question  of 
guiit,  upon  a  trial  regularly  conducted,  as  upon  a 
plea  of  "not  guilty,  it  is  not  ground  for  revei^ 
flat,  under  our  statutes,  that  the  record  does  not 
affirmatively  Bhow  that  the  defendant  was  ar- 
raigned, or  that  he  {beaded.  Fuller,  J.,  ex- 
presBlng^Do  opinion. 

2.  Whether  the  order  in  whldi  the  p«^ 
emptory  challenges  were  made  under  the  direc- 
tion of  the  court  was  exactly  that  contemplated 
by  the  statute  is  not  of  controlling  importance, 
or  available  to  defendant  as  error,  where  the 
record  expressly  shows  that  he  accepted  the 
Jury  with  a  large  n amber  of  hia  peremptory 
challenges  unused. 

3.  While  it  is  not  ordinarily  error  for  the 
trial  court  to  allow  the  examination  of  other 
witnessea  than  those  whose  names  are  indorsed 
on  the  Indictment,  yet  the  state  ought  not  to  be 
permitted  to  purposely  withhold  from  the  de- 
fendant the  names  of  such  witnesses  whom  It  ex- 
pects to  examine;  and  the  trial  court  would  be 
;iiKtilied  In  protecting  a  defendant,  under  such 
<-ircnmstances,  from  unfair  disadvantage  there- 
from. 

4.  Whether  a  boy  11  years  of  age  has  such 
ability  to  dlscriminiite  between  right  and  wrong, 
and  such  understanding  of  his  duty  and  obliga- 
tion as  a  witness  to  tell  only  what  is  true,  as  to 
make  him  a  competent  witness,  is  left  in  the  first 
InsraoiV  to  the  dlaeretioitai^  judgment  of  the 
trini  r-onrt,  after  informing  itself  by  proper  ex- 
amination. 


.6.  Where  aa  indictment  for  murder  contains 
hut  one  count,  and  that  charges  the  crime  to 
have  been  committed  with  a  premeditated  de- 
!  sign  to  effect  tbe  death  of  the  person  killed,  ss 
j  in  subdiviaion  1  of  section  6442,  Comp.  I^aws. 

it  is  reversible  err^r  to  Instruct  the  jury  ttiat 
I  the  premeditated  design  need  not  be  proved,  l>ut 
that  the  jury  may  convict  if  they  find  that  the 
I  act  of  the  defendant  resulting  Id  toe  death  of  the 
'  deceased  was  an  act  imminently  dangerous  to 
otlierB,  and  evindng  a  depraved  miaa,  regard- 
'  less  of  htmian  life,  as  In  subdivision  2  of  said 
section,  although  without  any  premeditated  de- 
sign to  effect  the  death  of  any  particular  Indi- 
vidual. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Codington  county; 
J.  O.  Andrews,  Judge. 

James  Dempsey  Reddlngton,  having  been 
ctmTicted  of  murdw,  bringa  error.  Berened. 

(}IasB,  Weeden  &  Banten  and  Bomett  & 
Sheldon,  for  plaintiff  In  error.  Coe  L  Cmw- 
fOEd.  Atty.  Gen.,  Lee  Stover,  State's  Atty.,  C. 
X.  Seward,  and  C  E.  De  Land,  for  the  State. 

KELIiAM,  J.  Plaintiff  in  error  was  con- 
victed in  tbe  Codington  county  circuit  court 
of  tbe  crime  of  murder,  and  sentenced  to  Im- 
prisonment for  life.  The  case  Is  here  apoa 
writ  of  error. 

Considering  the  matters  complained  of  In 
tbe  ordor  In  which  they  occurred  chronolog- 
ically, we  notice  that  the  recwd  nowhere 
states  or  attirmatively  shows  that  tlie  defend- 
ant now  plaintiff  in  error,  was  arraigned,  or 
that  he  pleaded  to  the  Indictment  The  stat- 
ute requires  that  the  defendant  shall  be  ar- 
raigned (Comp.  Laws,  |  7203);  that  he  shall 
plead,  and  that  his  plea  shall  be  entered  on 
the  minutes  of  the  court,  or,  if  he  refuse,  ttiat 
ft  plea  of  not  guilty  shall  be  so  entered  (Id. 
H  TdOl-r^  7311).  If  the  defendant  was 
not  in  fact  arraigned,  and  did  not  plead.  It 
was  a  grave  oversight  on  the  part  of  the 
court  If  be  was  arraigned,  and  did  plead. 
It  was  careless  In  the  clerk  uot  to  have  enter- 
ed the  fact  and  the  plea.  But  the  practical 
question  now  Is,  what  is  the  legal  effect 
either  of  such  omission  In  fact  or  of  such  de- 
fect in  iiie  record?  There  are  many  reported 
cases  of  high  authority  squarely  holding  that 
omission  to  plead,  or  failure  of  the  record 
to  affirmatively  show  that  the  defendant  was 
arraigned,  and  did  plead,  are.  upon  review, 
fatal  to  a  Judgment  of  conviction;  and  sncli 
seems  to  be  the  established  rule  of  the  com- 
mon law.  Our  own  Judgment  fortified  by 
many  thoroughly  considered  and  well-reason- 
ed cases  from  courts  commanding  high  re- 
spect, leads  us  to  the  conclusion  that  under 
the  law  as  it  is  in  this  Jurisdiction,  this  ought 
not  to  be  held  an  Imperious  and  Inelastic  rule. 
We  should  say  that  It  was  eiror  to  try  a  de- 
fendant without  arraignment  and  plea,  and 
that  a  record  Is  defective  which  doea  not  af- 
firmatively show  such  procedure  was  had; 
but  error  does  not  always  jnstl:^  reversal. 
Injury  is  presumed  from  error,  but  the  pre- 
sumption Is  undermined  and  destn^ed  hj 
the  positive  showing,  by  the  record  itself, 
that  Injury  did  not  and  cotUd  not  remit  from 
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such  error.  By  lojnrr  Is  meant  "effect  upon 
the  result."  This  Is  tbe  well-defined  doc- 
trine of  our  statute,  which  allows  the  defeud- 
ADt  to  except  "to  the  decislOD  of  tbe  court 
upon  a  matter  of  law  by  which  bis  substan- 
tinl  rights  are  prejudiced,  and  not  otherwise" 
<Comp.  Laws,  i  and  which  requires 

this  court,  on  writ  of  error,  "to  give  Judgment 
without  regard  to  technical  errors  or  defects, 
-or  to  exceptions  which  do  not  affect  the  sub- 
stantial rights  of  the  parties"  (Id.  I  7520).  In 
■this  case  tbe  record  does  show  that  the  de- 
fendant was  present  In  court  personally  and 
by  bis  counsel,  and  that  he  was  ready  for 
trial,  and  that  tbe  trial  proceeded  precisely 
as  though  the  minutes  of  the  court  showed  a 
plea  of  "not  guilty."  In  State  t.  Greene,  66 
Iowa,  11,  23  N.  W.  154,  the  defendant  did  not 
Ijlead,  the  taking  and  entering  of  bis  plea 
iiaring  been  overlooked  by  the  court,  and  yet 
tbe  appellate  court  refused  to  reverse  a  Judg- 
ment of  conviction.    It  said:  "The  case  was 
treated,  however,  at  every  stage  of  the  pro- 
ceedings, and  by  all  of  the  parties,  as  though 
A  plea  had  been  entered.    The  allegations  of 
the  Indictment  were  all  regarded  as  having 
been  denied  by  the  defendant.    The  state 
was  required  to  establish  the  charge  In  the 
indictment  by  the  same  character  of  evl- 
4lcnce,  and  with  the  same  certainty,  which 
would  have  been  requhed  If  the  formal  plea 
of  not  guilty  had  been  entered.    The  defend- 
ant was  permitted  to  introduce  evidence  tu 
iisprove  the  charge,  and  his  counsel  was  per- 
suitted  to  argue  the  case  to  the  Jury  oa  Its 
luerits,  and  the  Jury  were  requiretl  to  deter- 
mine It  onder  the  same  rules  which  would 
tiave  governed  In  Its  determination  If  the 
l>Iea  bad  been  formally  entered."  And  this 
ruling  was  followed  In  State  v.  Hayes,  67 
Iowa,  27,  24  N.  W.  57S,  and  again  in  State  v. 
Bowman,  78  Iowa.  519,  43  N.  W.  302.  In 
I'cople  V.  Tower  (Sup.)  17  N.  Y.  Supp.  393, 
tbe  record  did  not  show  arraignment,  or  that 
defendant  pleaded  or  that  any  plea  was  en- 
tered ft*  him.    The  court  held  that  "there 
was  nothing  In  these  omissions  which  tended 
to  prejudice  the  rights  of  the  defendant,  and 
4>onsequently  they  should  be  disregarded." 
The  record  In  State  v.  Cassady,  12  Kan.  550, 
was  the  same  as  In  the  present  case,  It  show- 
ing no  arraignment  or  plea,  but  that  defend- 
ant was  present  in  person  and  by  counsel, 
and  was  ready  for  trial,  and  that  the  case 
■was  regularly  tried.    The  court,  after  recit- 
ing the  statute,  which  is  substantially  the 
name  as  our  section  7520,  above  referred  to, 
lield  that  "the  omission  did  not  and  could 
pot  afTect  tbe  substantial  rights  of  the  de- 
fendant, and  therefore  is  not  ground  for  dis- 
turbing the  Judgment"    In  Uayden  v.  State, 
.V>  Ark.  iM2,  18  S.  W.  231),  upon  the  same 
ground  and  for  the  same  reasons  which  are 
perspicuously  stated  in  the  opinion,  it  Is  hold 
that,  "where  no  prejudice  appears  upon  the 
record,  a  conviction  of  a  felony  will  not  be 
set  aside  because  the  defendant  was  tried 
without  arralgnmoit  or  plea*  If  tbe  cause 


was  treated  as  at  Issne  upon  the  plea  of  not 
guilty."  Ailyn  v.  State,  21  Neb.  593.  33  N.  W. 
212,  was  a  similar  case.  The  opinion  says: 
"While  the  proceeding  was  irregular,  yet 
there  was  no  prejudicial  error,  and  the  Judg- 
ment cannot  for  that  reason  be  revei*sed." 
The  state  courts  of  Mlss'oui-l  tiave  persistent- 
ly held  otherwise,  but  Chief  Justice  Henry,  in 
State  V.  Vanhook,  88  Mo.  106,  while  adhering 
to  the  established  rule  in  that  state,  signifi- 
cantly says:  "After  tbe  Jury  Is  sworn  and 
the  trial  proceeds,  and  all  the  testimony  re- 
lates to  the  guilt  or  innocence  of  the  accused 
in  a  misdemeanor  case,  It  looks  like  ti'ifling 
with  Justice  to  reverse  the  Judgment  because 
the  record  falls  to  show  an  oi-raignment  or 
a  plea  of  not  guilty;"  and  in  a  case  from  that 
state  in  the  federal  court  (U.  S.  v.  Molloy,  31 
if'ed.  W)  Judges  Brown  and  Thayer  refused 
to  follow  the  rule  of  the  Missouri  courts. 
They  held  tliat,  under  the  federal  statute 
(itev.  St  (  1025)  that  "no  Indictment  found 
and  presented  by  a  grand  Jury  shall  be  deem- 
ed insutUcient,  nor  shall  the  trial.  Judgment, 
or  otbOT  proceeding  be  affected  by  reaacn  of 
any  defect  or  Imperfection  in  matter  of  form 
only,  which  shall  not  tend  to  the  prejudice  of 
the  defendant,"  the  failure  of  the  trial  court 
to  arraign  thedefendant  and  take  his  plea  was 
"an  irregularity  in  the  proceeding  which  could 
not  possibly  have  tended  to  the  defendant's 
prejudice,"  and  overruled  the  motion  for  a 
trial.  In  Territory  v.  Shipley,  2  Pac.  313,  the 
Montana  supreme  court  refused  to  reverse  a 
Judgment  of  conviction  on  tbe  ground  that 
the  record  did  not  show  that  defendant  was 
arraigned  or  pleaded.  In  Maxweirs  Criminal 
Procedure,  at  page  541,  the  author  says:  "A 
party  who  personally  and  by  his  consent  vol- 
untarily goes  Into  coutt,  practically  on  a 
plea  of  not  guilty,  should  not,  after  verdict, 
be  permitted  to  assign  as  a  reason  for  setting 
aside  the  verdict  that  he  was  not  asked  to 
say  whether  be  was  guilty  or  not  guilty  be- 
fore the  trial.  He  has  had  the  benefit  of  the 
plea  of  innocence  in  his  favor,  and  has  been 
prejudiced  In  no  right." 

We  have  drawn  upon  these  authorities 
quite  fully,  and  It  is  probable  that  further 
research  would  discover  oth«'s  on  the  same 
line  to  Justify  our  conclusion  that  we  ought 
not  to  follow  the  rigid  rule  of  tbe  cominnn 
law  under  the  plain  instruction  of  our  stat- 
ute that  Judgment  of  conviction  must  not  be 
revoi-sed  on  account  of  error  which  does  not 
prejudice  the  substantial  riglits  of  tbe  de- 
fendant Neither  civil  nor  criminal  cases  are 
tried  for  the  primary  purpose  of  vindicating 
or  exemplifying  formulated  rales,  of  law  or 
practice.  The  object  of  every  trial  Is  to  get 
at  tbe  very  right  of  the  matter  in  contro- 
versy. Rules  are  intermediate  and  subsidiary 
to  that  end,  and  nouobservance  of  an  Inci- 
dental rule,  not  made  mandatory  by  statute, 
which  obviously  did  not  in  any  manner  Inter- 
fere with  the  accomplishment  of  the  very  ob- 
jective end  of  the  trial,  and  so  could  work  no 
j  Injury  to  the  defendant.  Is  no  ground  for 
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setting  aside  the  result  of  such  a  trial.  In 
this  case  the  record  shows  that  the  case  was 
regularly  reached  for  trial;  that  defendant 
was  present  In  person  and  by  couns^;  that 
he  was  ready  for  trial;  that  the  trial  pro- 
ceeded and  continued  to  Terdict,  without  ob- 
jection, In  every  respect  as  though  a  plea  of 
"not  guilty"  had  been  made  and  properly  Al- 
tered; and  that  the  jury  was  instructed  that 
the  defendant  had  plead  "not  guilty,"  and  the 
nature  and  effect  of  such  plea  fully  ecplaiued 
by  the  court  to  the  Jury.  Undw  these  clrctun- 
stances,  we  hold,  after  much  delibei'atlon, 
that  the  failure  of  the  record  to  afflnnatlTdly 
show  arraignment  and  plea  does  not  entitle 
defendant  to  a  new  trlaL 

It  Is  next  complained  that  the  trial  court 
erred  in  Its  i-nling  fixing  the  order  in  which 
the  right  of  peremptory  challenge  should  be 
exercised.  Whether  the  <wder  In  which  the 
peremptory  challenges  were  made  under  the 
direction  of  the  court  was  exactly  that  con- 
templated by  the  statute,  or  not,  does  not 
seem  to  us  to  be  of  controlling  materiality, 
as  It  affirmatlTely  appears  by  the  record  that 
while  the  defendant  was  entitled  to  20.  he 
used  only  11,  such  challenges,  and  accepted 
the  Juiy  and  went  to  trial  with  0  of  his 
peremptory  challenges  unused.  Uudw  these 
circumstances,  we  are  unable  to  see  how  de- 
fendant could  hare  been  prejudiced.  It  must 
be  presumed  that  the  Jurors  by  whom  be  was 
tried  were  unobjectionable  to  him,  tar  he 
made  no  attempt  to  use  his  unexhausted  chal- 
lenges against  any  or  either  of  them.  See 
Erwin  V.  State,  29  Ohio  St  18G;  State  t, 
Lawlor,  28  Minn.  216,  9  N.  W.  698;  WUson 
V.  People,  94  IlL  299;  State  T.  Davis,  41 
Iowa.  311;  State  v.  Hoyt,  47  Conn.  518; 
People  V.  McGuiigill,  41  Cal.  429;  State  v. 
GafEuey,  56  \'t  -ibl.  It  is  true  this  question 
has  generally  come  up  where  the  trial  court 
has  disallowed  a  challenge  for  cause,  but  the 
ruling  In  the  appellate  court  Is  uniformly 
based  up(m  the  grouud  that  the  unused  per- 
emptory  diallenges  disprove  any  injury  to  the 
defendant  In  the  composition  of  tlie  Jury,  and 
the  argument  is  equally  conclusive  upon  the 
facts  before  us. 

It  is  further  aasigned  as  error  that  the  state 
was  allowed,  over  det^dant's  objection,  to 
introduce  witneaaee  whose  names  wei«  not 
indorsed  on  the  Indictment  This  question 
was  considered  by  this  court,  and  ruled  upon 
ndversely  to  the  contention  of  plaintiff  in  er- 
ror, in  State  v.  Church  (S.  D.)  60  N.  W.  143. 
and,  although  up<m  r^earlng  the  decision 
there  reirailed  was  subsequently  reversed  (see 
64  N,  152),  such  reversal  was  entirely  up- 
on other  grounds,  and  the  original  oplnimi 
stands  as  the  general  law  in  this  jurisdiction, 
following  State  v.  Boughuer  (S.  D.)  59  N.  W. 
736,  and  Territory  v.  Godfrey.  6  Dak.  46, 
50  N.  W.  481.  We  do  not  think,  however, 
that  the  state  should  be  allowed  to  practice 
npon  or  take  advantage  of  a  d^endant  by 
purposely  withholding  from  bim  notice  or 
knowledge  of  the  names  of  witnesses  whom 


it  Intends  to  nse  against  him  on  the  trial; 
but,  having  no  atatate,  as  aome  states  have, 
requiring  notice  to  defendant  as  a  condition 
precedent  to  the  calling  by  the  state  d  wit- 
nesses whose  names  are  not  indorsed  tm  the 
indictment,  we  think  the  question  of  allowing 
or  disallowing  the  use  of  such  witneeses 
ought  to  be  left  largely  to  the  wise  discretion 
of  the  trial  court,  to  determine  upon  the 
circumstances  of  the  case  as  they  are  made 
to  appear  to  it  In  this  case  It  appears,  in- 
ferentlaUy  at  least,  that  tbe  state  knew  from 
one  day  to  a  week  before  the  trial  that  it 
would  probaUy  use  these  witnesses.  Fair- 
ness towards  tbe  defendant  would  seem  to 
require  that  he  should  have  notice,  so  that  be 
might  not  coily  be  iirqiared  to  meet  as  best 
he  could  the  particalar  evidence  they  might 
give,  but  to  canvass  the  character  and  repu- 
tation of  snch^  witnesses,  with  a  view  of 
satisfying  the  'jury,  if  he  could,  that  their 
testimony  should  hare  Uttle  or  no  weight 
with  them;  and  while  we  are  all  agreed  that 
we  should  have  been  better  satisfied  of  the 
fairness  of  these  proceedings  If  the  state  bad 
given  notice  to  defendant  as  early  as  practi- 
cable of  its  lotaitlim  to  nse  such  wituessej^. 
and  now  intimate  that  the  case  would  have  to 
be  but  little  stronger  to  justify  a  review  of 
the  court's  decision  In  this  respect,  a  ma- 
jority of  tbe  court  is  not  prepared  to  say  that 
the  court  misused  its  discretion  in  this  cac^e. 

Daring  the  trial,  Charlie  Messerschmldt,  a 
boy  11  years  of  age,  was  produced  as  a 
witness  on  belialf  of  the  state.  After  a  pi-c- 
liminary  examination  as  to  his  qualiflcatlou 
as  a  witness,  defendant  objected  to  bis  tes- 
tifying upon  the  grounds  which  have  al- 
ready been  considered  and  disposed  of,  and 
upon  the  further  ground  that  Iils  examina- 
tion showed  that  he  did  not  understand  the 
nature  of  an  oath,  and  was  therefore  incom- 
petent The  court  allowed  him  to  testify, 
and  this  is  assigned  as  error.  Though  at- 
tempted at  an  early  day,  both  in  Kngland 
and  in  this  country,  it  was  found  impossible 
to  tlx  a  certain  age  limit  below  which  a  child 
was  not  qualified  as  a  wltnees,  and  for 
many  years  it  has  been  tbe  settled  rule,  ex- 
cept where  modified  by  statute,  that  a  child 
of  any  age  capable  of  distinguishing  be- 
tween good  and  evil  may  be  examined  on 
oath.  No  witness,  whether  child  or  adult. 
Is  required  to  be  able  or  willing  to  discuss 
with  the  court  or  counsel  either  the  fact  or 
condition  of  a  future  state.  He  may  even 
have  no  established  views  of  genool  theolo- 
gy. He  la  only  required  to  be  able  to  dis- 
tinguish jthe  moral  difference  betwem  right 
and  wrong;  and,  when  tbe  law  or  the  court 
says  he  must  understand  the  obligation  of 
an  oath,  it  means  only  that,  possessing  sucli 
ability  to  discriminate,  he  understands  that 
his  position  as  a  witness  Imposes  upon  him 
the  moral  and  l^al  duty  to  tell  only  what  is 
true.  Whether  a  witness  Is  so  qualifted  is 
left  in  the  first  Instance  to  the  discretionary 
Judgment  of  the  trial  court,  after  Informing 
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Itself  by  proper  examination.  See  1  Greenl. 
Bt.  {  307;  State  v.  Whlttler,  21  Me.  341;  88 
Am.  Dec.  272;  McGulre  t.  People^  44  Mich. 
28G,  6  N.  W.  aiO;  Hawkins  t.  State.  27 
Tex.  App.  273,  11  S.  W.  409.  We  could  noi 
Justify  ounelTce  In  taoldln;  tbat  the  trial 
court  misused  Its  discretion  In  accepting  this 
boy  as  a  witness,  and  allowing  his  testimony 
to  go  to  the  Jury. 

The  only  remaining  assignment  argued  by 
<-<)iiuwI  is  that  the  trial  court  erred  in  Its 
lustructlon  to  the  Jury.  Our  Penal  Code  de- 
lines  murder  as  follows:  "Homicide  is  mur^ 
der  In  the  following  cases:  (1)  When  per- 
petmted  without  authority  of  law,  and  with 
a  premeditated  design  to  etCect  the  death  ot 
tlie  poiison  killed,  or  of  any  other  human 
being.  (2)  When  perpetrated  by  any  act  Im- 
mlnmtlj  dangerous  to  others  and  erlncing 
a  depraved  mind,  regardless  of  human  life, 
although  without  any  premeditated  design 
to  effect  the  death  of  any  particular  Indlvld- 
nal.  (3)  When  perpetrated  without  any  de^ 
sign  to  effect  death  by  a  person  engaged  In 
the  commlBsioD  of  any  f^ony."  Comp. 
Laws,  S  6442.  The  Indictment  contained  but 
one  count,  which,  omitting  formal  parts,  was 
as  follows:  "That  one  James  Demps^  Red- 
dfngton.  thea  and  there  a  human  being,  late 
of  said  county,  did,  at  and  In  the  county  ot 
Codington,  and  In  the  state  of  South  Dakota, 
on  the  thirty-first  day  of  December,  In  the 
}-ear  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-three,  unlawfully,  fdonlous- 
ly.  premedltatedly,  and  with  malice  afore- 
thooglit  shoot  at  Jeremiah  E.  Kelly  with  a 
deftdl7  weapon,  to  wit.  a  shotgun  loaded 
with  powder  and  leaden  balls,  then  and 
tlicre  h^d  In  the  hands  of  the  said  James 
Dpmpsey  Beddtngton,  with  Intent  thai  and 
there  unlawfully,  feloniously,  premedltated- 
ly. Odd  with  malice  aforethought  to  kill  the 
«aid  Jeremiah  B.  K^^,  and  did  then  and 
thure  with  said  deadly  weapon,  to  wit,  sold 
flliotsun  loaded  with  powder  and  leaden 
Kills,  unlawfully,  fdonlously,  premedltated- 
ly, and  with  malice  aforethought  shoot,  kill, 
and  munler  the  said  Jeremiah  B.  Kelly;  the 
said  Jeremiah  B.  Kelly  then  and  there  being 
a  human  being.  And  so  the  grand  Jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  say 
tbat  the  sold  James  Dempsey  Beddlngton 
lilm,  the  said  Jeremiah  B.  Kelly,  In  the  man- 
ner aforesaid,  at  the  time  and  place  afore- 
said, unlawfully,  purposely,  fdonlously,  and 
of  deliberate  and  premeditated  design  and 
malice  did  kill  and  murder,  contrary  to  the 
form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  state  of  South  Dakota."  The  court 
Instructed  the  jury  that  they  might  find  the 
defNidant  gtillty,  although  they  found  no 
premeditated  design  to  effect  the  death  of 
any  particular  IndiTidnal,  If  th^  should  find 
that  tbs  death  of  the  deceased  was  the  direct 
result  of  an  act  ot  defendant  Imminently 
dangerous  to  others,  evincing  a  depraved 
mind,  Tegardless  of  human  life.   To  fully 


Illustrate  the  theory  of  the  Instructioas.  wa 
quote:  "It  is  not  necessary  In  all  cases  that 
there  should  have  been  a  pr«neditated  de- 
sign to  effect  the  death  of  the  person  killed. 
The  law  la,  as  previously  defined  In  these  in- 
Btnictlons,  that  the  act  coostltuteB  murder 
when  p^petrated  by  an  act  imminently  dan- 
gerous to  othm,  and  evincing  a  depraved 
mind,  r^ardlesB  of  human  life,  although 
without  any  premeditated  design  to  effect 
the  death  of  any  particular  indivldnal." 
"And  If  you  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  act  com- 
mitted by  the  d^endant,  if  yon  find  It  was 
committed,  was  an  act  Imminently  danger- 
ous to  oth«s,  and  evliielng  a  depraved  mind, 
r^ai-dless  of  human  life,  although  without 
any  premeditated  design  to  effect  the  death  of 
any  particular  Individual,  then,  in  that  event, 
your  verdict  should  be  that  you  find  the 
defendant  guUty  as  charged  in  the  Indict- 
ment" The  queetloii  Is  therefore  squarely 
presrated  whetbw,  under  an  indictment  con- 
taining but  one  count,  and  that  charging 
murder  with  a  premeditated  design  to  effect 
the  death  of  the  p«B(m  killed,  the  Jury  may 
convict  of  murder.  If  satisfied  tbat  the  death 
of  the  deceased  was  caused  by  an  act  Im- 
minently dangerous  to  others,  and  evincing 
a  depraved  mind,  regardless  of  human  life, 
but  without  any  premeditated  design  to  ef- 
fect the  death  of  the  person  kUled.  This 
provision  dining  the  different  conditions 
under  which  homicide  constitutes  murder 
was  enacted  by  the  territorial  l^lslature  as 
a  part  of  tUe  Penal  Code  then  passed.  In 
1866,  and  was  evidently  taken  from  New 
York.  Prior  to  soch  ad(^tlon  h««,  this  pro- 
vision had  heen  the  subject  ot  dlscussiou 
and  Judicial  interpretation  by  the  highest 
court  of  that  state  in  at  least  two  reported 
cases.  People  v.  White,  24  W»id.  520,  and 
Darry  v.  People,  10  N.  Y.  120. 

The  rule  Is  general,  almost  Imperative,  that 
where  one  state  adopts  the  statute  of  anoth- 
er state  it  takes  It  Impressed  with  the  mean- 
ing and  omstructlon  which  had  been  Judi- 
cially given  It  at  the  time  ot  its  adoption. 
We  should  feel  like  paying  great  respect  to 
this  rule  even  If  our  own  judgment  led  us  to 
a  different  conclusion  as  to  the  meaning  and 
Intent  of  this  law,  but,  after  much  thought 
and  patient  examination,  it  seems  to  us  to 
bo  right.  One  purpose  of  an  Indictment  is 
to  apprise  the  defendant  of  what  he  Is  char- 
ged with  having  done  that  constitutes  a 
criminal  offense,  so  that  he  may  be  pre- 
pared to  defend  himself  at  the  trial.  It  is 
not  sufiiclent  to  charge  him  generally  wltli 
murder  or  larceny,  but  the  Indictment  must 
show  when  and  where  and  how  it  was  done, 
BO  that  he,  knowing  with  reascmable  certain- 
ty what  the  state  will  attempt  to  prove,  may 
prepare  to  meet  such  case.  Here  the  Indict- 
ment  charged  that  the  defendant  shot  at  the 
deceased  with  premeditated  intent  then  and 
there  to  kill  bim,  and  did  then  and  there  so 
kill  him  with  premeditated  design  and  mal- 
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Ice.  The  statute  sets  forth  and  deflneB  sev- 
eral dietinct  kinds  of  mui'der,  and  this  In- 
dlctment,  containing  but  the  one  count,  erl- 
dently  was  Intended  to,  and  plainly  does, 
cbarge  murder  of  the  kind  deHned  in  the 
first  snbdlTlsion  of  said  section  &442.  Chltty 
describes  an  indictment  as  a  brief  narrative 
of  the  offense  charged,  which  mast  contain  a 
certain  descriptiou  of  the  ci'lme  aud  the 
facts  necessary  to  cmistltnte  It.  This  indict- 
ment does  this,  and  charges  tbe  kind  of  mur- 
der and  the  condlticms  named  in  said  first 
subdivision;  but  the  Jury  was  instructed 
that  under  such  indictment  they  might  find 
the  defendant  guilty  as  charged  in  such  In- 
dictment, although  they  did  not  find  the  con- 
ditions so  named  to  exist,  if  they  fonnd  that 
other  conditions  did  exist,  which,  by  another 
subdivision,  would  also  constitute  murder, 
and  although  such  latter  conditions  were  no- 
where charged  or  suggested  In  the  indict- 
ment. If  tills  instruction  was  correct,  theu 
it  would  be  correct  under  Just  such  an  In- 
dictment as  this,  charging  a  fatal  shooting 
with  the  premeditated  design  of  killing  the 
person  so  shot  at,  to  receive  evidence  of  the 
killing  by  shooting,  without  any  design  to 
effect  death,  by  a  person  engaged  in  the  com- 
mission of  a  felony;  for  such  conditions,  by 
8ubdlvisl(Hi  3  of  the  same  section,  also  con- 
stitute murder.  In  each  case  the  offense 
charged  would  be  the  same  In  name  only. 
They  would  l>e  different  in  fact  and  different 
In  tbelr  constituent  elements.  The  indict- 
ment charged  the  defendant  with  a  particu- 
lar species  of  murdw  described  in  the  stat- 
ute, and  whose  elements  were  therein  spe- 
rincally  enumerated  and  correspondingly  set 
out  in  the  Indictment.  The  instruction  told 
them  thnt,  although  no  such  elements  were 
proved,  they  might  still  find  the  defendant 
guilty  as  charged,  If  they  found  other  ele- 
ments to  otist  not  named  or  charged  In  the 
indictment,  but  which  would  CMistltute  mur- 
der of  another  species  than  that  charged  In 
the  indictment.  Thus,  the  defendant,  called 
upon  to  defend  himself  only  against  a  charge 
of  Bbootlng  Kelly  with  a  premeditated  de- 
sign to  kill  him,  would  be  Just  as  liable  to 
be  convicted  of  murder  by  a  sliuwlng  that  he 
caused  hla  death  without  any  such  design, 
but  by  an  act  Imminently  dangerous,  and 
evincing  a  depraved  mind,  regardless  of  hu- 
man life,  or  by  a  showing  that  without  any 
design  to  kill  anybody  he  accidentally  did  so 
when  engaged  in  the  eommlsBlon  of  a  fdony; 
for  either  of  these  conditions  would,  under 
one  or  another  of  these  subdivisions,  consti- 
tute murder.  The  Indictment  charged  a  mur- 
der a  specific  class,  and  set  forth  the  dis- 
tinctive legal  characteristics  of  such  a  mur- 
der, and  that  was  the  crime,  and  the  kind  of 
a  crime,  for  which  be  was  being  tried.  A 
plea  of  not  guilty  put  only  the  allegations  of 
the  indictment  In  issue,  and  such  allegationt 
charged  killing  with  express  malice  towards 
*hB  d(>ceaBed,  and  with  a  premeditated  de- 
sisn  to  effect  his  death;  and  In  our  judgment 


it  was  error  to  charge  the  Jui-y  that,  iu  order 
to  convict,  It  was  not  necessary  for  the  state- 
to  make  out  such  a  case  as  it  bad  set  out  li> 
the  Indictment.  This  was  evidently  the  view 
of  the  territorial  supreme  court,  for  in  a  very 
carefully  jirepared  opinion  In  Teirltory  v. 
Bannlgan,  1  Dak.,  at  page  451,  40  N.  W.  597,. 
Bennett,  J.,  says;  "If  the  indictment  charge,, 
in  the  langtiage  of  the  first  subdivision,  the 
homicide  to  have  been  perpetrated  with  a 
premeditated  design  to  effect  death,  the  pre- 
meditated design,  or  express  malice,  must  be 
proved.  People  v.  White,  24  Wend.  520. 
And  from  this  It  would  se^  to  fc41ow  tbat 
in  such  a  case  the  defendant  could  not  be- 
convicted  on  evidence  of  implied  malice, 
though  coming  clearly  within  the  pi-ovision» 
of  the  second  or  third  subdivision."  This^ 
question  is  so  fully  discussed  In  the  New- 
York  cases  referred  to,  generally  In  24^ 
Wend.,  and  more  erltlcaliy  and  analytlcally- 
Ih  10  N.  Y.,  that  we  do  not  pursue  it  further, 
except  to  quote  the  pertinent  language  or 
Parker,  J.,  In  the  latt«-  case:  "If  this  case- 
was  properly  submitted  to  the  Jury  as  falllng- 
under  the  second  subdivision  of  murder,  bo 
might  a  case  be  thus  submitted  where  death 
was  caused  without  design  by  a  person  en- 
gaged in  a  felonious  assault  upon  the  person 
killed,  which  Is  one  of  the  cases  expressly 
provided  for  in  the  third  subdivision.  But 
the  construction  I  have  put  on  the  secon<t 
subdivision  confines  each  subdivision  to 
distinct  class  of  cases,  and  renders  It  entirel>- 
Inapplicable  to  any  other."  A  somewhat 
different  interpretation  was  given  tfala  stat- 
ute in  Hogan  v.  State,  36  Wis.  226.  Chief 
Justice  Ryan  admitted  the  dlffliculty  of  reach- 
ing an  entirely  satisfactory  InterpretaUon  or 
these  subdivisions,  and  that  court  was  evi- 
dently considerably  Infiuenced  by  the  fact 
that  their  law,  unlike  the  New  York  law  or 
our  own,  divided  mnrdn*  Into  degrees,  pro- 
.vldlng  a  different  grade  of  punishment  for 
each  degree;  and  the  court  seemed  unwilling 
to  adopt  a  construction  that  would  not  in  any 
case  allow  a  murder  whose  perpetratloD 
evinced  a  fiendish  disregard  of  human  life 
and  an  utterly  depraved  and  wicked  mind, 
but  without  the  premeditated  design  to  ef- 
fect the  death  of  any  particular  individual, 
to  be  punished  as  a  murder  of  the  first  de- 
gree. The  court,  after  referring  to  "so  vital' 
a  difference''  between  this  taw  and  that  of 
New  York,  and  remarking  that  "the  sec(md 
definition  of  the  New  York  statute  was  not 
Interpreted  by  tbe  courts  of  that  state  when 
our  statute  was  ad{^ted,"  says:  "There 
seems  to  be  a  strong  presumption  that,  bor- 
rowing tbe  language  of  tbe  New  York  stat- 
ute, the  legislature  of  this  state  took  It  In  a 
sense  of  Its  own,  different  from  the  sense  Id 
which  it  seems  to  have  been  used  In  New 
York.  It  seems  to  be  an  unjmit  presumption, 
that  the  two  I^statures  put  the  same  con- 
struction on  tbe  langnage  used,  when  the  one 
made  all  tbe  definitions  one  ciime,  with  tbe 
one  dread  penaltgr  which  la  the  extreme  of 
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hamaii  punlsbment,  and  the  other  made 
them  three  dlfferoit  decrees  of  crime,  with 
three  momentontiy  different  roles  of  punish- 
ment This  18  an  additional  reason  why  we 
Bhonid  not  follow  the  constmcticm  of  the 
New  Torlc  conrts,  If,  in  our  view,  we  can  find 
a  different  constnictlon,  satlsfactor)-  to  ns, 
and  more  banuonious  with  the  legislatlTe 
purpose  In  the  distribution  of  the  crime  into 
degrees."  We  are  of  the  opinion  that  In  the 
respect  indicated  the  charge  of  the  court  was 
emmeouB.  The  Judgment  is  reversed  and  a 
new  trial  awarded. 

FULLER,  J.  I  prefMr  to  baae  mj  contmr- 
renee  aoMy  upon  the  ground  last  stated  and 
dlflcnased  in  the  optnloo. 


STATB  ex  nl.  HOLMES.  State's  Attf.,  t. 

SHANNON. 
(Snpreme  Court  of  South  Dakota.    Aug.  10, 
U85.) 

POWBB  OT  GOTSRJIOH  TO  BbHOVB  RbGBKT  Or 

Edcc*tio:<. 

1.  Chapter  124,  Laws  1887,  bring  section  ; 
117  et  seq.,  Comp.  Laws,  and  knows  aa  the  | 
"Pnblic  Ezaminera'  Act,"  providing  that  upou 
the  filing  of  a  report  of  his  examioation.  as  re- 
qoired  b7  said  law,  with  the  governor,  ne,  the 
goTernor,  "ma;  cause  the  resnlta  of  such  exam- 
ioatioQ  to  be  pnbliafaed  or  at  his  discration,  to 
take  such  action  for  the  public  security  as  the 
exigency  may  demand;  and  If  he  should  deem 
the  public  interests  to  require,  he  may  suspend 
sny  such  officer  from  further  performance  of 
dnt^  until  an  examination  be  tiad,  or  such  se- 
canty  obtained  as  may  be  demanded  for  the 
prompt  protection  of  the  public  funds."— was 
not  intended  to,  and  does  not,  authorise  the 
governor  to  remove  frtun  office  any  officer  so 
made  the  aohject  of  the  examiner's  report. 

2.  Even  if  such  law  were  originally  intend- 
ed to  authorize  the  Kovemor  to  so  remove  from 
office  at  his  discretion,  the  law  In  that  respect 
and  to  that  extent  is  inconBistent  with,  and 
therefore  abrogated  by,  section  4,  art  16,  of  the 
state  conHtitution. 

Falter.  J,,  dissenting. 
(Syllabus  by  the  Conrt) 

Original  action  In  the  name  of  the  state, 
on  the  relation  of  John  A.  Holmes,  state's 
attorney,  against  J.  W.  Shannon.  Judgment 
for  defendant 

Coe  I.  Crawford,  Atty.  Gen.,  and  John  A 
Holmes,  State's  Atty.  (Homer  &  Stewart,  of 
counsd),  for  plaintiff.  Aplln  &  Lynch  (C. 
S.  Palmer  and  Kobort  Dollard,  of  counael), 
for  defendant 

KELLAM,  J.  This  Is  an  action  by  the 
state  in  tbe  nature  of  quo  warranto,  brought 
in  this  court,  to  test  the  right  and  authority 
of  defmdant.  Shannon,  to  bold  tbe  office  of 
regent  of  educatloo,  tbe  goremor  having 
iheretofwe  issued  and  served  npon  him  his 
executlTe  order  of  remoral  fnmi  mth  office, 
by  Tlrtne  of  the  power  conferred  upon  him 
by  chapter  124.  Laws  1887.  being  section  117 
et  seq..  Comp.  I^ws.  and  known  as  the 
"Pohlic  Examiners'  Law."    Upon  the  com- 


mencement  of  the  suit  this  court  Issued  an 
order  to  show  cause  why  defendant  Shan- 
non, should  not  be  restrained  from  acting  aa 
such  regent  pending  the  trial  of  the  question 
of  his  right  so  to  d&  Upon  the  return  and 
hearing  of  such  order,  defendant  demurred 
to  the  complaint  for  Insufficiency,  thus  bring- 
ing before  the  conrt  the  question  of  the  power 
of  tbe  governor  under  such  law  to  make  such 
r^oraL  Without  further  statanent  of  the 
facts,  bat  m«ely  premising  that  the  obvious 
importance  and  almost  necessity  of  an  imme- 
diate decldon  of  tbe  qnestion  involved  pre- 
clude the  preparation  of  a  properly  formulat-^ 
ed  opinion,  we  shall  attempt  little  more  than 
a  statement,  without  elaborate  argument  or 
array  of  authorities,  of  the  principal  reasons 
which  Influence  and  control  our  conclusions. 

The  attorney  g«ieral,  as  counsel  for  the 
state,  adopts  the  argument  and  conclusion  of 
Clilef  Justice  Tripp  in  Territory  v.  Cox,  a  nlst 
prius  decision  published  in  tbe  appendix  to  & 
Dak.  501.  It  would  certainly  be  supereroga- 
tory tor  the  writer  of  this  opinion  to  say 
that  no  words  of  his  would  add  to  the  high 
cstimatltm  in  which  the  legal  utterances  of 
Judge  Tripp  are  held  by  the  bench,  tbe  bar. 
and  tbe  people  of  this  state,  but  it  Is  aig- 
nlflcant  that  the  learned  Judge  himself  baa 
'^wme  doubt"  as  to  tlie  correctness  of  bia 
view  ctthe  immediate  question  Involved,  and 
reaches  and  states  his  conclusion  with  "some 
hesltaticHi."  He  says:  "That  this  power  of 
removal  Is  an  executive  one,  and  that  It  may 
properly  be  left  \slth  the- executive  officer  of 
the  territory,  1  have  no  doubt;  but  whether 
it  was  the  intenti<ni  of  the  legislature  to  au- 
thorize, and  whether  It  has  authorized,  the 
use  at  such  power  by  the  executive.  1  have 
some  donbt"  Again,  he  says:  "I  am  con- 
strained, after  much  stady  and  with  some 
hesltatlw,  to  adopt  the  construction  that  tbe 
legislature  intended  to  authorize  the  gov- 
ernor to  exercise  all  and  every  of  his  exec- 
utive power  in  enforcing  this  examiners'  act" 
Entertaining  this  fianfcly-confessed  doubt  as 
to  what  the  l^slatnre  intended  by  tlUs  law. 
Judge  Tripp  very  pn^ierly,  we  think,  con- 
cluded that  he  ought  to  resolve  the  doubt  Id 
favor  of  the  ccmstruction  given  to  the  law  by 
the  executive,  and  did  so. 

If  the  meaning  of  the  law  la  ambiguous, 
and  its  intent  doubtful,  we  must  resort  to 
all  legitimate  means  to  ascertain  what  the 
legislature  did  Intend,  for  when  we  and  the 
intent  we  have  found  what  the  law  la.  In 
this  country  tbe  rule  is  practically  universal 
that  every  law  has  a  title.  By  It  tbe  gen- 
eral scope  and  ultimate  purpose  ot  the  law 
itself  is  Indicated.  So  Important  is  the  title 
of  a  law  tbat  most  state  ctmstitutlona  re- 
quire such  title  to  embrace  the  subject  of  the 
law  Itself,  and  Invalidate  su(^  iKvrtlona  of 
a  law  as  are  not  so  embraced  in  the  title. 
In  case  the  body  ot  a  law  loives  ks  Intent 
in  doubt,  its  title  may  and  shouJd  always  be 
resorted  to.  as  an  aid  in  discovering  what 
was  in  the  legislative  mind.   Suth.  St  Const. 
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i  211.  The  law  ander  cooBidemtlon  waa 
passed  In  1887.  Its  title  Is:  "An  act  to  cre- 
ate the  office  ot  public  ezamlnffi>,  defining  the 
duties  and  dividing  the  territory  Into  two 
tijuunin^'a  districts."  We  are  not  now  ques- 
tioning the  validity  of  this  law,  because  re- 
pugnant to  the  provisions  of  our  subsequent- 
ly adopted  constitution,  but  are  simply  look- 
ing at  the  title,  to  ascertain,  If  possible,  what 
kind  of  a  law  the  legislature  thought  It  was 
enacting.  Would  any  member  of  the  legis- 
lature or  any  constituent  expect  to  find,  un- 
der this  innocent  titles  general  authority  con- 
ferred, upon  the  govemc»'  to  remove,  at  his 
diei-retloii  and  without  notice,  two>thirds  erf 
all  the  officers  in  the  state,  whether  constitu- 
tional or  statutory,  elective  or  appointive? 
Here  and  elsewhere  we  spealc  of  the  legisla- 
iiire  "conferring  or  bestowing  power  upon 
the  executive"  rather  ft>r  facility  tlian  accu- 
racy of  ezpressloo.  Such  a  bestowal  ot  al- 
most unlimited  power  upon  the  governor 
would  be  untisual,  and  an  extraordinary  event 
)u  legislation;  and  we  think  it  not  unrea- 
sonable to  presume  that,  if  the  legislature  In- 
tended to  Invest  the  governor  with  eavb  pow- 
er, tt  would  have  given  the  law  itself  a  more 
suggestive  title  than  that  of  a  bill  for  the 
nj^lMlntment  of  public  examiners.  The  du- 
ties of  the  examiner  are  carefully  defined  in 
a  half-dooen  long  and  perq>lcuous  sections, 
but  these.  It  would  seem,  are  only  preiim- 
Inary  to  the  incomparably  more  Important 
power  cMiferred  upon  the  executive  in  a  half- 
dozen  weH-Bouodinx  words,  which  Judge 
Tripp,  as  already  seen,  concedes  to  be  of 
doubtful  meaning  and  intent 

It  la  also  a  cardinal  principle  of  statutory 
construction  that,  to  ascertain  tne  meaning 
of  a  dotibtf  ul  phrase  or  provision,  other  parts 
of  the  same  law  may  and  should  be  consid- 
ered (Suth.  St  Const  I  215),  and  that  words 
and  phrases  repeatedly  used  In  the  same 
vtutute  will  bear  the  same  meaning  through- 
out, unless  a  different  intention  clearly  ap- 
pears (Id.  I  265).  The  govmxH's  power  ot 
ranoval  Is  (Wind,  If  at  all.  In  section  4  of  ttie 
law.  nils  section  makes  it  the  duty  of  tbe 
public  examiner  to  order  and  enforce  a  cor^ 
rect  and  uniform  system  of  bookkeeping  by 
territorial  and  county  treasurers  and  audit- 
ors; to  expose  fslse  and  erroneous  systems 
among  sucb  offlcera,  and  to  ascertain  tbe 
character  and  flnandal  staodiiv  of  iwea- 
ent  and  proposed  bondsmen  at  tenitorlal  and 
county  officers;  to  »amlne  the  books,  ac- 
counts, and  ToneboB  of  sncb  officers,  as  well 
as  the  character  and  amount  of  secnrities 
held  by  them  on  public  accounts,  and  the 
character  and  amount  of  any  commissions, 
percentages,  or  charges  for  services  exacted 
by  such  (^cers  without  warrant  of  law.  The 
result  of  such  examination  is  to  be  reported 
to  and  filed  with  the  goremor,  and  Uien  fol- 
low tbe  words  In  which  Is  found  the  gor* 
emor's  power  of  mnovaL  Tb^  are:  "The 
goTvnor  may  cause  the  results  of  such  ex- 
aminations to  be  published,  w  at  his  discre- 


tion to  take  such  action  for  tbe  public  se* 
cuirity  as  tbe  exigency  may  demand."  Now, 
compare  this  section  with  section  S  of  tbe 
same  law.  That  section  requires  the  public 
examiner  annually  to  visit  each  of  the  banks. 
Insurance  companlee,  and  moneyed  corpora- 
tions of  his  district,  and  thoroughly  examine 
Into  their  affairs  and  flnauclal  conaltiou;  to 
inspect  and  verify  the  validity  and  amount 
of  their  securities  and  assets;  to  inquire  In- 
to any  Infringement  of  the  laws  gowning 
such  companies  or  Instltutunis.  He  Is  to 
make  a  repeat  of  the  results  of  such  examina- 
tions to  the  governot,  and  then,  as  in  sec- 
tion 4,  "the  governor  may  cause  the  same  to 
be  published,  or  in  his  discretion  take  sucb 
action  as  the  exigencies  of  the  case  muy 
seem  to  demand."  If  these  very  words,  when 
used  In  section  4,  mean  that  the  governor 
may  deprive  any  such  offlcw  ot  bis  ofHce, 
then  what  do  tbe  same  words  mean  when 
used  in  this  section  5?  Can  the  governor,  if 
he  thinks  "the  exigencies  of  the  case  demand 
it,"  remove  any  w  all  of  the  office  of  tlie 
bank  or  insurance  company  wblcb  Is  tbe  sub- 
ject of  the  examiner's  report,  or  may  be  an- 
nul Its  charter,  or  declare  its  fnnchlse  for- 
feited, or  comp^  It,  by  his  executive  order, 
to  cease  doing  business?  It  would  be  im- 
practicable here  to  enumerate  the  particular 
things  he  might  do  under  this  authority,  but, 
in  our  Judgment,  they  could  only  be  such  acts 
as  related  to  tlie  curing  of  irregularities  in 
their  methods  of  business,  and  enforcing  up- 
on such  institutions  and  tlieir  ofllcm  an  ob- 
servance of  the  laws  governing  the  same.  In 
the  exercise  of  such  power  the  governor 
would  have  and  might  prop^'ly  exercise  a 
I  wide  discretion,  but  If,  in  bis  Judgmrat,  *ths 
exigencies  of  tbe  case"  demand  the  severe 
and  extreme  remedy  of  deprivation  <rC  oQlclnl 
or  corpmrate  functions,  we  tliink.  If  well  nd- 
Tlsed,  be  would  rt^xHt  tbe  same  to  the  attot^ 
n^  general,  or  some  state's  attorney,  for 
such  acticm  as  would  Judicially  teat  tbe  ques- 
tion of  forfeiture  fbr  misconduct  To  our 
mind.  It  is  no  answer  to  this  suggestion  to 
say  that  such  a  constructien  would  add  noth- 
ing to  the  power  of  the  governor,  for  be  could 
do  this  even  if  tbe  law  did  not  authocixe  him 
to  toke  such  action  as  the  exigency  of  the 
case  demanded,  because  it  would  be  the  gen- 
eral right  ot  any  dtlzeu  of  the  stote  to  do  it 
Such  argtunent,  to  be  of  any  force,  must  be 
besed  upon  tbe  assumption  tbat  the  primary 
dedgn  of  this  law  was  to  Increase  tbe  power 
and  authority  of  tbe  governor,  when,  to  us 
at  least,  it  seems  plain  that  its  purpose  was 
entlrdy  other  and  dUIerent,  and  that  the 
power  conferred  upon  him  Is  only  subsidiary 
and  Incidentol  to  aid  in  aifbrdng  correct  and 
1^1  business  metliods  and  practices  in  tbe^e 
Institutions,  fbr  tiie  protection  and  security  of 
the  public. 

Returning  to  seetlon  4,  we  would  give  these 
words  tbe  same  construction  and  legal  effect. 
Here  again  It  is  claimed  that  these  words 
are  meaningless  unless  tbey  confer  the  power 
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to  ranove  from  office,  and  here  again  we  say 
tbat  every  provision  and  line  of  the  law  de- 
darefl  its  gen^vl  purpose  to  hunt  ont  and 
correct  IrregularltleE^  bad  and  unsafe  meth- 
ods, and  abuses  In  the  conduct  of  public 
business  by  the  otHcers  referred  to.  The  pub- 
lic examiner  Is  only  required  to  be  a  "skilled 
accountant"  and  an  "expert  In  the  theory 
and  practice  of  bookkeeping."  He  may  bare 
little  knowledge  of  affairs  generally,  and  lit- 
tle Judgment  as  to  wlULt  woald,  In  any  par- 
Ucnlar  condition  of  things,  best  promote  the 
puUJc  secnrlty,  and  so  the  law  requires  him 
to  report  what  he  finds  to  the  chief  «eca- 
clve  <^  the  state,  and  he  may,  within  the 
scope  of  his  power,  act  as  his  Judgment  dic- 
tates. He  may  publish  or  he  may  decline  to 
publish.  He  may  call  upon  any  such  olflcer 
for  q^planatlon  of  any  act  or  practice  so 
called  to  his  attention,  or  If,  In  his  (^iulon,  It 
Is  unimportant,  be  may  Ignore  it.  If  in 
doubt  as  to  the  legality  of  any  such  act  or 
practice,  he  may  seek  the  advice  of  the  at- 
torney general  with  a  view  of  determining 
what  he  ought  to  do  In  the  premises,  if  any- 
thing. He  may  call  for  further  security  on 
treasurer's  btmds.  It  seems  to  ns  that  tliese 
are  fair  tUustratloDS,  and  that  many  other 
things  will  readily  occur  to  any  one  as  em- 
braced In  and  naturally  suggested  by  the 
words  of  this  section.  If,  however,  he  deem 
the  case  sufficiently  flagrant  and  daDgerons 
to  public  intwesti.  he  may  and  should  re- 
port the  same  to  the  attorney  general,  or  the 
proper  stated  attorn^,  tor  sach  action  as 
the  taw  autbwiMa.  The  pui^Kwe  of  thla  law, 
la  our  ofrfnkiil.  Is  to  bring  these  bod  and 
dangerons  Inidneas  methods  to  light,  and  to 
iriace  la  the  hands  of  the  cbl^  exaentlTe  of 
the  state  snch  facta  and  Information  aa  will 
enable  blm  to  inveatigate,  and,  if  found  to 
be  substantial  and  dangwoift,  see  that  a 
proper  remedy  Is  applied.  The  pofree  of  the 
governor  noder  It  Is  precisely  the  same  as 
would  have  been  that  of  the  auditor  of  state 
if  It  bad  been  invvlded  that  these  reports 
should  be  filed  In  bis  oBiee,  and  that  lie 
should  act  upon  than  aa  In  bis  discretion  the 
exigency  of  the  case  might  demand.  And  it 
now  occurs  to -us  that,  with  reference  to  iu- 
Bumnce  companies  and  other  tnatitutlons 
<'vw  wblcb  be  has  a  direct  aupervislMi,  there 
would  bare  been  no  Incongruity  In  confab- 
ring  the  power  covered  1^  these  words  uptm 
the  auditor,  and  nobody  would  have  suspect- 
ed that  It  was  an  attempt  by  the  legislature 
v>  confer  apon  him  the  ertmordlnaiy  power 
claimed  to  have  been  given  the  goremor  by 
ttaft  same  words. 

SectlMi  7080  et  aeq..  Oomp.  taws,  provides 
how  any  coonty,  township,  dty,  or  municipal 
oOIcer  may  be  removed  for  willful  or  corrupt 
mlactmdnet  In  office.  By  aectlon  70^  the 
same  proceeding  are  nude  applicable  to  any 
tcrrltCM^  oOlcer,  whether  tiected  by  the  peo- 
ple or  iu»polnted  by  the  governor,  "exc^ 
delegates  to  congress  and  members  of  the 
legi^tive  aaBembly";  and  1^  section  7005 
v.64K.w.no.lO — 12 


the  same  proceedings  are  applicable  to  just 
the  case  before  us,  if  we  understand  the  ac- 
cusation, the  "cliarging  and  collecting  Illegal 
fees  for  services  rendered,"  Suppose  this 
defendant  regent  were  Indicted  for  the  pre- 
cise act  which  is  the  basis  of  the  governor's 
action.  His  trial  results  In  his  vindication 
and  acquittal,  but,  under  the  construction 
claimed  for  this  law,  such  acquittal  would 
In  no  degree  stand  In  the  way  of  his  removal 
by  the  governor.  If,  for  any  reason,  he  deem- 
ed the  public  interests  to  require  It  We  are 
not  now  contending  that  the  legislature  could 
not  have  antborlzed  such  action  on  his  part, 
but  we  cannot  rid  ourselves  of  the  convic- 
tion that  If  they  had  so  Intended  they  would 
have  said  so  In  terms  something  like  those 
they  have  usually  employed  In  conferring 
the  power  of  removal.  My  own  views  of 
what  the  legislature  Intended  by  these  words 
are  confirmed  by  what  immediately  follows 
them  in  said  section  4.  They  are:  "And  if 
he  should  deem  the  public  interests  to  re- 
quire, he  may  suspend  any  snch  officer  from 
further  [>erformance  of  duty,  until  an  exami- 
nation be  had  or  such  security  obtained  as 
may  be  demanded  for  the  prompt  protection 
of  the  public  funds."  If  the  preceding  words 
tiad  already  empowered  him  to  do  anytUiug 
he  thought  the  exigency  of  the  case  demand- 
ed, even  to  the  absolute  and  unqualified  re- 
moval of  such  officer,  I  am  unable  to  under* 
stand  why  it  should  liave  been  thought  neces- 
sary to  specifically  provide  that  he  might  tem- 
porarily suspend  such  officer.  If  the  power  of 
the  governor  had  been  expressly  "to  remove 
from  office,"  there  might  liave  been  reason 
for  adding  the  power  to  suspend;  but  where, 
as  here,  the  power  to  remove  Is  drawn  from 
the  general  authorization  to  do.  In  his  discre- 
tion, whatever  he  deemed  the  exigency  to  de- 
mand, there  would  seem  to  be  no  reason  for 
expressly  maitionlng  a  lesser  thing  already 
included  In  the  gmter.  My  understanding 
of  the  meuilng  and  power  (ME  these  words 
Would  be  that  the  governor,  in  addition  to 
snch  action  as  be  would  ordinarily  take  under 
the  drcnnutances.  In  Investigating  alleged  ir- 
regularities, calling  negligmt  or  uninformed 
or  perhaps  willfully  perverse  officers  to  ac- 
count, or  In  genn-aliy  taking  sudi  pnid«itial, 
prevfflitivc^  or  remedial  steps  In  any  particu- 
lar case  as  would  In  his  Judgment  conserve 
the  public  interests,  by  ecnrectlng  the  errone- 
ous methods  or  tiie  Illegal  or  nnsafe  pi-octices 
reported,  might.  If  be  should  deem  the  public 
Interests  to  require,  tempwarlly  suspend  any 
such  officer. 

Another  fact  which  might  have  some 
welgfat  with  ns  in  detmnining  this  particular 
case,  even  If  we  could  assent  to  the  claim 
that  the  quoted  words  were  Intended  to  con- 
fer the  power  of  removal  upon  the  governor, 
is  this:  The  case,  if  covered  by  the  act  at  all, 
arises  under  section  3.  the  defendant  being 
one  of  the  regents  of  education  in  c<mtroI  of 
the  educational  Inatltutions  of  the  state.  Sec- 
tion 8  relates  to  the  books,  accounts,  snd  «i- 
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penses  of  the  edncatlonal,  charitable,  penal, 
and  reformatory  Institutions  of  the  state, 
and  does  not  contain  the  words  or  any  words 
claimed  to  confer  the  power  of  removal  up- 
on the  governor.  Section  4  relates  to  county 
treasurers  and  auditors,  and  does  contain  the 
words  claimed  to  confer  suoh  power.  Sec- 
tion 5  relates  to  hanks.  Insurance,  and  other 
moneyed  corporations,  and  contains  the  same 
words  with  regard  to  the  general  power  to 
remove  as  section  4.  In  the  Cox  Case,  Judge 
Tripp  found  no  serious  difficulty  In  making 
the  concluding  portion  of  section  4  apply  also 
to  section  8.  but  is  not  the  difficulty  some- 
what Increased  when.  In  a  law  containing 
three  separate  sections,  each  covering  dis- 
tinct and  ind^endent  ground,  two  of  such 
sections  expressly  confer  a  power  upon  the 
governor  to  be  exercised  In  regard  to  the 
subject-matter  of  that  section,  but  concern- 
ing which  the  other  section  1b  entirely  silent? 
The  fact  is  conspicuous,  If  not  suggestive. 
We  do  not,  however,  pursue  this  Inquiry  fur- 
ther, for  we  feel  well  established  In  our 
opinion  that  the  words  hereinbefore  so  often 
quoted  from  said  sections  4  and  5  were  not 
Intended  to,  and  therefore  do  not,  confer  the 
l>ower  of  removal  from  office.  If  they  do, 
the  power  so  conferred  may  be  exercised 
summarily,  without  any  notice  to  the  officer 
accused,  and  without  any  opportunity  to  be 
heard  in  his  defense.  It  may  be  exercised 
for  an  alleged  misconduct  for  which  the  ac- 
cused officer  has  already  been  tried  and  ju- 
dicially acquitted.  It  Is  not  remarlcable  that 
whenever.  In  any  other  case,  the  legislature 
has  intended  to  authorize  the  exercise  of 
such  extraordinary  jwwer  by  the  governor. 
It  has  so  declared  in  plain,  certain,  and  un- 
mistakable terms,  and  not  left  it  to  be  In- 
ferred from  general  language  whose  Intent 
and  scope  are  conceded  to  be  doubtful.  We 
ought  probably  to  say.  In  justice  to  the  gov- 
ernor, that  In  this  case  ample  notice  and  op- 
portunity to  be  heard  were  given  to  defend- 
ant But  this  was  entirely  voluntary  and 
gracious  on  the  part  of  the  executive.  The 
law  does  not  require  It,  and.  If  the  power  of 
removal  Is  conferred  by  the  law,  bis  act  of 
removal  would  be  equally  legal  and  opera- 
tive if  It  had  been  summary  and  without  no- 
tice to  defendant  The  construction  of  this 
law  and  its  IcgaJ  effect,  and  particularly  of 
section  4,  In  which  the  language  first  occura 
under  which  the  power  of  removal  is  claim- 
ed, are  very  ably  discusseil  by  Judge  Corliss 
In  State  v.  Miller,  57  N.  W.  193.  While  that 
court  expresses  no  c^inion  upon  the  question 
whether  such  language  confers  upon  the  gov- 
ernor the  power  to  remove  the  officers  men- 
tioned in  such  section.  It  unhesitatingly  con- 
cludes that  it  gives  no  authority  to  remove 
officers  named  only  In  section  3.  This  con- 
clusion, If  followed,  would,  of  course,  deter- 
mine this  case;  but  we  are  disposed  to  go  a 
step  further,  and  are  satisfied  to  put  our  de- 
cision upon  the  ground  that  the  law  was  not 
Intended  to,  and  does  not.  Invest  the  gov- 


ernor with  the  power  to  absolutely  and  per^ 
manently  remove  from  office.  This  "Public 
Elxamlners'  Act"  was,  as  Judge  Tripp  ob- 
serves, taken  from  Minnesota.  It  was  there 
passed  in  1878.  That  the  legislature  of  that 
state  did  not  in  1881  understand  that  the  act 
In  question  authorized  removal  by  the  gov- 
ernor is  evident  from  the  fact  that  In  that 
year  the  legislature  passed  a  law  (chapter 
108  of  the  Laws  of  1881)  expressly  author- 
izing the  governor.  In  case  it  should  appear 
from  the  public  examiner's  report  that  any 
county  treasurer  had  been  guiiry  of  malfea- 
sance or  nonfeasance  In  the  performance  of 
his  official  duties,  to  cause  to  be  made  a  thor- 
ough examination  of  the  facts,  and,  if  be 
found  such  charge  sustained,  to  remove  such 
treasurer  from  office.  If  he  already  bad  the 
power  under  the  law  of  1878,  why  vas  It 
necessary  to  duplicate  such  authorization  by 
another  law  In  1881?    In  March,  1892,  the 

I  goveraor  of  that  state  removed  tram  office 

I  the  county  treasurer  of  Hennepin  county. 

I  The  state  brought  quo  warranto  proceedings 
to  oust  such  deposed  officer.  See  State  v. 
Peterson,  50  Minn.  239.  52  N.  W.  655.  The 
questiMi  of  the  executive  power  of  reoaoval 
turned  entirely  and  exclusively  upon  the  le- 
gal eCTect  of  said  law  of  1881.  It  apparent* 
ly  never  occurred  to  the  counsel  on  either 
side,  or  the  court  that  the  power  of  removal 
could  be  found  In  the  prior  law  of  1878.  Or 
If,  as  claimed  here,  general  power  to  remove 
was  embraced  in  the  law  of  1878,  how  Is  It 
accounted  for  that  a  further  and  subsequent 
law  was  necessary  to  particularly  authorize 
the  removal  of  a  county  treasurer?  It  could 
not  have  been  done  Inadvertently,  for  the 
public  examiner's  law  and  his  r^rt  under 
it  are  made  the  basis  of  the  governor's  ac- 
tion; so  that  It  is  plain  that  that  law  was  in 
the  legislative  mind  when  It  passed  the  sub- 
sequent law  of  1881. 

So  far  we  have  discussed  this  question  only 
as  one  of  the  actual  Intent  of  the  territwlal 
legislature  in  enacting  this  law,  and  Its  le- 
gal eftect  when  passed.  There  is,  however, 
another  view  of  the  question,  under  present 
conditions,  which  we  should  feel  obliged  to 
very  seriously  consider,  even  if  we  enter- 
tained dlfiTerent  views  upon  the  question  of 
the  original  legislative  Intent  Since  the 
passage  of  this  law,  the  form  of  our  govern- 
ment has  been  radically  changed,  and  a  cc»i- 
stitutlon  has  heen  substituted  for  the  organic 

'  act  of  the  territory  as  the  fundamental  law 
of  the  present  state.  Whatever  territorial 
laws  were  repugnant  to  positive  provisions 
of  the  constitution  became  at  once  supersed- 
ed or  repealed.  The  constitution  constitutes 
a  limitation  of  the  powers  of  the  state  and  of 
its  several  departments.  Section  4,  art  16. 
of  the  constitution.  Is  as  follows:  "All  officers 

I  not  liable  to  Impeachment  shall  be  subject 
to  removal  for  misconduct  or  malfeasance,  or 
crime  or  misdemeanor  In  office,  or  for  drunk- 
enness, or  gross  incompetency,  in  snch  man- 
ner as  may  be  provided  by  law."    In  this 
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section  Is  plainly  enumerated  the  causes  for 
which  the  legislature  can  by  law  authorize 
the  removal  of  such  an  officer  as  Is  contem- 
plated by  this  section.  It  is  not  worth  wlife 
now  to  stop  to  discuss  the  i|uestion  whether  [ 
the  legislature  can  Itself  create  a  new  office,  | 
and,  having  authwized  the  governor  to  fill  It,  | 
«  may  empower  him  to  remove  the  Incumbent  ; 
at  his  pleasure;  for  the  defendant  Is  not  such  | 
an  officer,  or  claiming  the  right  to  such  an 
nfQce.  The  office  of  regent  of  education  Is  a 
f'nustltutlonal  office,  with  a  fixed  term,  and 
(IcfeDdant,  as  such,  is  one  of  the  officers  re- 
ferred to  in  said  section.  The  legislature 
can  no  more  add  other  causes  for  the  re-  i 
moval  of  such  an  officer,  or  make  his  remov-  ' 
al  discretionary  without  the  existence  of  one  j 
or  more  of  these  named  causes,  than  it  can 
authorize  the  Impeachment  of  the  governor 
for  cause  other  than  Is  named  in  section  3  of 
the  same  article,  or  make  his  Impeachment 
discretionary  with  the  senate.  By  express- 
ly eoumerating  the  causes  for  which  such  an 
otlicer  may  be  removed,  the  constitution  not 
only  limits  the  causes,  but  limits  removals 
to  cases  where  such  causes  exist.  We  must 
not  be  understood  as  saying  or  meaning  that 
such  cause  must  first  be  Judicially  declared 
to  exist  before  any  power  of  removal  can  be 
exercised,  but  we  do  mean  to  say  ttiat  the 
constitution  plainly  and  unmistakably  does 
forbid  the  removal  of  such  an  officer  at  the 
pleasure  of  anybody,  whether  governor,  leg- 
islature, or  court  It  not  only  projects  a 
theory,  but  it  declares  a  rule,  and  establishes 
the  plan  that  constitutional  officers,  at  least, 
unless  otherwise  provided  in  the  constitution, 
do  not  hold  their  office  during  the  will  or 
pleasure  of  any  officer  or  department  of  state. 
The  public,  examiners'  law,  if  It  contain  the 
power  of  removal  at  all.  authorizes  the  gov- 
ernor to  exercise  It  in  the  case  of  any  con- 
(itltutional  officer  not  liable  to  Impeachment, 
not  for  any  of  the  causes  named  In  said 
section  3,  but  In  his  discretion.  If,  In  his  opin- 
ion, the  exigency  of  the  case  demand.  While 
this  court  expressly  disavows  any  suspicion 
that  the  present  governor  would  undertake 
to  exercise  the  power,  except  he  honestly 
thought  tbe  exigency  of  the  case  did  require 
it,  the  constitution  does  not  allow  him  or  the 
legislature  to  substitute  his  unlimited  discre- 
tion for  tbe  causes  named  In  said  section  3. 
The  law  does  not  io  any  manner  make  the 
goyisnxoT'B  action  depend  upon  the  character 
of  the  examiner's  report  It  Is  only  neces- 
!!.irT  that  be  should  make  a  report  of  some 
kind,  and.  whether  culpatory  or  commenda- 
tory, the  governor  Is  then  authorized  to  act 
In  his  discretion  as  the  exigency  demands. 
As  said  by  Judge  Tripp  in  the  Cox  Case,  "he 
Is  made  sole  judge  of  the  exigency";  and 
thus  his  individual  Judgment  and  not  the 
constitution,  determines  the  condition  under 
which,  and  tbe  cause  for  which,  removal 
from  office  may  and  should  be  made. 

It  may  be  suggested  that  the  court  ougbt 
oot  to  presume  that  tbe  governor  would  act 


arbitrarily  or  unrea8(»iably,  or  without  con- 
stitutional cause.  The  answer  is  that  we  are 
not  in  any  sense  reviewing  the  action  of  the 
governor.  We  are  simply  looking  at  the  law 
Itself,  and  comparing  it  with  the  constltu- 
tiou;  and,  if  It  attempts  to  authorize  what 
the  constitution  forbids.  It  Is  so  far  Inopera- 
tive and  null,  whether  such  repugnant  pro- 
visions are  ever  sought  to  be  acted  upon  or 
not.  The  test  of  the  validity  of  the  law  is 
not  what  has  been  done  under  it  but  what 
may  be  done  under  It  If,  In  Ula  Judgment 
the  exigency  of  the  case  demand  it.  tbe  gov- 
ernor may  remove  as  well  for  a  cause  not 
named  In  the  constitution  as  for  the  first,  or 
any  other  one  therein  named,  and  thus  the 
law  would,  under  tbe  construction  claimed, 
enlarge  and  amplify  the  causes  for  removal 
recognized  by  the  constitution,  and  limit  and 
measure  them  only  by  the  individual  Judg- 
ment of  whomsoever  happens  to  be  tbe  gov- 
ernor of  the  state.  If,  as  is  claimed,  such  dis- 
cretion includes  the  right  to  remove  the  law 
seems  to  us  to  be  in  plain  defiance  of  tbe 
constitutional  provision  cited,  and,  to  the  ex- 
tent that  It  Is  so,  would  become  inoperative 
when  the  suxwrlor  law  of  the  constitution 
took  efTect 

Other  questions  going  to  the  merits  of  the 
controversy  and  the  cliaracter  of  the  act  al- 
leged as  the  cause  for  the  governor's  order  of 
removal  were  discussed  upon  tbe  argument, 
but  111  the  view  we  have  taken  of  the  funda- 
mental question  of  the  i>ower  itself,  other 
questions  will  not  be  noticed.  The  tempo- 
rary restraining  order  is  dissolved. 

FULLER,  J.  (dissenthiff).  I  dissent  In 
my  Judgment  Chief  Justice  Tripp  has  rightly, 
Interpreted  all  statutory  provisions  essential 
to  a  determination  of  this  case,  none  of 
which  are  abrogated  by  the  constitution.  I 
unhesitatingly  accept  as  logical  the  reason 
lug  of  that  eminent  Jurist  In  the  case  of  Ter 
rltory  v.  Cox.  fi  Dak.  501.  and  fully  colneidt 
with  the  views  thweln  ^pressed. 


GRIGSBT  et  aL  v.  MINNEHAHA  COTJNT\ 
(Supreme  Court  of  South  Dakota.    Sept  11, 
1895.) 
Rbbeakiko  on  Aptkku. 

1.  A  rehearlnir  will  only  be  allowed  when 
it  is  made  to  appear  that  some  question  which 
might  have  been  controlling  in  the  case  has 
been  overlooked  by  the  court  or  where  it  ia 
made  to  appear  that  this  court  has  probably 
committed  an  error  in  the  dedsion  of  a  question 
raised  and  argued. 

2.  But  where  the  petition  for  ruhearlng  only 
restatee  the  poaitioss  taken,  and  reiterates  the 
claims  made  on  the  original  argument  whether 
oral  or  pnnt<>d,  a  rehearing  will  not  be  allowed 
unoD  the  sugKestion  that  upon  a  reargument  the 
petitioner  could  satisfy  the  court  that  its  former 
dedsioD  was  wrong. 

(Syllabus  by  the  Court) 

On  rehearing.  Denied. 

For  former  opinion,  see  82  N.  W.  105. 
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Palmer  ft  Rogde  and  HelTln  arlgsby.  tor 

appellants.    D.  R.  Bailey,  for  respondent 

KELLAM,  J.    This  la  an  application  for 
n^hearln^.  Hie  opinion  In  the  case  ia  publish- 
ed In  62  N.  W.  105,  where  the  facta  are  stat- 
ed.   The  appellants  ask  "that  a  rehearing  be 
granted  In  this  case  to  the  end  that  oral  ar- 
guments may  be  heard  and  authorities  consid- 
ered that  were  not  cited  in  the  briefs  submit- 
ted."   The  "end"  suggested  shows  no  reason 
or  sround  for  allowing  a  rehearing.  Parties 
may  submit  their  cases  on  oral  or  printed  ar- 
fnmient,  or  both,  as  they  prefOT.    They  decide 
that  for  themselves,  and  after  decision  a  re- 
hearing will  not  be  granted  merely  to  give  a 
imrty  an  opportunity  to  pui-sue  a  difCerent 
romm  In  the  presentation  of  his  case  from 
that  which  he  did  voluntarily  pursue.  This 
court  win  grant  a  rehearing  when  it  Is  made 
to  appear  that  some  question  which  might 
have  been  controlling  in  the  case  has  been 
overtooked,  or  where  It  is  made  to  appear  that 
this  court  has  probably  committed  an  error  ha 
the  decision  of  a  Question  raised  and  argued; 
but  where  the  petition  only  restates  the  po- 
Bitions  taken  and  reiterates  the  claims  made 
in  the  original  argument,  whether  oral  or 
printed,  a  rehearing  will  not  be  granted  upon 
the  suggestion  tliat  upon  a  reargument  the 
petitioner  could  satisfy  the  court  that  Its  for- 
mer decision  was  wrong.    This  court  will  'be 
libei-al  In  considering  applications  fw  rehear- 
InA  with  the  sole  pui-pose  In  view  of  ultimate- 
ly deciding  every  case  as  nearly  right  as  it 
can,  but  questions  that  have  been  deliberately 
examined  and  decided  will  not  be  reheard  un- 
less a  probable  case  of  error  Is  presented. 
In  this  eaae  every  point  suggested  In  the  peti- 
tion for  rehearing  was  considered,  discussed, 
and  decided  In  the  opinion  filed,  and  the  peti- 
tion contains  nothing  that  leads  us  to  doubt 
the  correctness  of  the  conclusions  we  then 
reached.    Under  these  circumstances  we  can- 
not grant  a  rehearing,  and  it  is  denied. 


VALI.IER  v.  BRAKKE.' 
(Supreme  Court  of  South  Dakota.    Aug.  24. 
1895.) 

Election  Contest— Examinatios  or  Voter  as 
Wits  Baa —MKTnoD  op  Mamkisg  Bah.otb. 

1.  Where  it  is  claimed  that  a  certain  per- 
son who  voted  at  an  election  wag  not  a  qunlified 
elector,  he  may  be  asked,  as  a  witness  on  direct 
examination,  no  question  of  personal  privilege 
being  iiivolTed,  the  general  question,  for  whom 
he  voted.  The  manner  of  marking  his  ballot  is 
a  subject  of  cross-examination. 

2.  Under  the  provisions  of  sections  4,  ii,  c. 
80.  Ijwb  1S93,  ail  elector  may  adopt  either  of 
four  methoils  in  deaignating  the  candidates  for 
whom  he  d.'sires  to  vote.  First.  He  may  make 
a  cport  in  the  circle  at  the  head  of  a  party  ticket, 
and  in  this  manner  vote  the  entire  ti<*et.  In 
Bticli  case  that  ticket  is  full  and  complete,  and 
constitutes  his  ticket  Second.  He  may  make 
a  cross  In  the  circle  at  the  head  of  the  party 
ticket,  and  may  erase  on  that  party  ticket  the 
DamM  of  the  candidates  for  whom  he  does  not 
desire  to  vote,  and  not  snnplj  the  place  of  the 
erased  name  or  names.  He  then  votes  the  party 
ticket,  except  as  to  the  candidates  whose  names 

1  Rehearing  denied.  See  64  X.  W.  1110. 


are  erased,  and  as  to  those  the  ticket  is  not 
filled.  Third.  When  the  doctor  has  made  a 
cross  in  the  circle  at  the  hoid  of  the  party  ticket, 
and  erased  the  nnme  of  one  or  more  candidates 
thereon,  he  may  fill  out  his  ticket  In  whole  or  in 
part  by  placing  a  cross  at  the  left  of  the  name  of 
candidates  on  other  tickets,  thos  making  bis 
ticket  to  consist  of  the  names  not  erased  upon 
his  own  parly  ticket  and  the  name  or  names  of 
candidates  on  other  tickets.  Ponrth.  If  the 
elector  chooses,  he  may  omit  the  cross  in  the 
circle  at  the  head  of  any  party  ticket,  and  make 
up  his  ticket  by  placing  a  cross  to  the  left  of  the 
names  of  such  candidates  as  he  desires  to  vote 
for  upon  any  ticket  on  the  balloL 

3.  When  the  elector  makes  a  cross  in  the 
circle  at  the  head  of  a  party  ticket,  and  erases 
DO  name  thereon,  the  law  declares  it  shall  be 
counted  for  the  party  ticket  '"throughout,"  and 
no  cross  or  mark  opposite  the  name  of  any  can- 
didate on  any  other  ticket  can  be  resorted  to  to 
defeat  the  declared  effect  of  ancb  a  cross  at  the 
head  of  the  ticket. 

4.  The  law  has  prescribotl  the  manner  in 
which  an  elector  may  mark  his  ballot,  and  what 
act  he  may  do  to  designate  the  candidates  for 
whom  he  dcxires  to  vote,  and  In  marking  his  Fal- 
lot he  muxt  siibHtantially  conform  to  the  reqi^re- 
mcnts  of  the  law. 

5.  A  cross  at  the  head  of  the  party  ticket, 
hut  not  within  the  circle,  is  a  nullity. 

6.  A  crows  at  the  right  of  a  candidate's  name 
is  not  an  informality  in  the  form  of  marking, 
but  is  unauthorised  and  of  no  effect. 

7.  The  erasure  of  a  name  upon  a  ticket 
marked  with  a  cross  In  the  drde  at  the  head 
thereof,  and  the  writing  tberennder  of  the  name 
of  the  candidate  for  the  same  office  on  another 
ticket,  Is  unauthorized,  and  cannot  be  counted 
for  the  latter  candidate. 

8.  If  the  act  of  erasing  a  candidate's  name 
on  a  party  ticker,  properly  marked  by  a  cross  in 
the  cirele  at  the  head  thereof,  is  snch  that  it  car 
clearly  be  seen  that  the  voter  has  made  an  effort 
to  erase  the  name,  and  intended  In  fact  so  to  <1o. 
any  informslity  merely  in  the  manner  of  doiu^  it 
should  be  disregarded. 

9.  A  straight  diagonal  line  at  the  left  of  the 
name  of  a  candidate  does  not  constitute  a  cross, 
and  should  be  disregarded. 

10.  One  or  more  circles  within  the  circle  at 
the  head  of  a  party  ticket  do  not  r-onRtitiue  a 
cross  within  the  circle,  and  should  be  disre;nir>]- 
ed. 

11.  When  the  Intention  of  the  elector  to  make 
a  cross  ia  clearly  apparent,  and  the  cross  is 

made,  whether  with  a  stamp  or  otherwise,  any 
informality  merely  in  making  it  should  be  diare- 
garded. 

12.  The  law  makes  no  provision  for  a  cross 
in  the  circle  at  the  head  of  more  than  one  party 
ticket,  and  a  cross  in  the  circle  at  the  head  of 
two  or  more  party  tickets  neutralizes  each  oth- 
er, and  such  croFS.  as  to  all  the  party  ticket<<  so 
marked,  ahonld  be  disregarded,  and  the  ballot 
treated  as  thobgh  no  cross  were  made  at  the 
bead  of  any  party  ticket 

13.  Whpu  an  Sector  does  not  make  a  cross 
In  the  circle  at  the  head  of  any  party  ticket,  he 
may  indicate  the  candidates  for  whom  he  de- 
sires to  vote  by  placing  a  cross  at  the  left  of  the 
candidate's  name  on  nny  ticket  and  he  need  not 
erase  nny  name  on  the  ballot. 

14.  When  the  elector  writes  his  own  name 
on  Ilia  ballot,  such  ballot  ia  mflrlied  so  that  it 
can  be  identified,  and  is  void,  and  should  not  be 
counted. 

(Syllabus  by  the  Conrt.) 

Appeal  from  circuit  court.  Moody  connty; 
Joseph  W.  Jones,  Judge. 

Election  contest  Instituted  by  A.  J.  Valller 
against  C.  Brnkke.  Defendant  bad  judg- 
ment, and  plaintiff  appeals.  Reversed. 

P.  D.  Gay  and  U.  S.  G.  Cherry,  for  appel- 
lant,  Hosmer  H.  Keith,  for  respondent 
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CORSON,  P.  J.  This  Is  an  Section  con- 
test proceeding.  Tbe  flndlnffs  and  judg- 
ment were  la  favor  at  the  d^cmdant,  and 
the  plaintiff  appeals. 

At  the  general  election  held  In  1884  the 
pintntiff  and  defendant  were  opposing  can 
didates  t<ft  tbe  office  of  county  treasurer  of 
Moody  county.  Tbe  vote,  as  canvassed  by 
tbe  county  board  of  canTOSsers,  gave  to  the 
plaintiff  789  voted  and  to  the  d^endant  742 
votes,  and  thereupon  a  certificate  of  election 
waa  issued  to  the  defendant  Within  the 
proper  time  tbe  plaintiff  served  a  notice  of 
contest,  In  wblch  he  alleged  numerous  er- 
rors In  the  canvass  made  by  the  judges  of 
election,  and  set  out  in  detail  tbe  number 
of  ballots  in  tbe  various  precincts  tbat  he 
claimed  bad  been  Illegally  counted  for  the 
defmdant.  Tbe  defendant.  In  his  answer, 
denied  that  any  of  the  votes  counted  for 
the  defendant  were  not  legally  counted  foi 
him,  and  alleged  that  a  large  numb»  of 
votes  had  been  illegally  counted  for  the 
plaintiff,  setting  out  the  number  in  each  pre- 
cinct In  detail.  These  issues  Involved  the 
canvass  in  nearly  all  of  tbe  prectncts  In  the 
conntr-  Tbe  pleadings  are  voluminous,  and 
we  do  not  deem  It  necessary  to  set  them  out 
in  this  opinion,  as  tbe  findings  of  tbe  court 
present  substantially  all  Uie  questions  tbat 
we  are  called  up«i  to  dedde.  The  case  was 
referred  to  a  rtferee  to  recount  the  ballots  of 
tbe  various  precincts,  and  the  referee  per 
formed  that  duty,  and  presented  to  tbe  court 
with  bis  report  all  the  ballots  In  regard  to 
which  there  was  any  contest  These  bal- 
lots will  be  consldo^  later  on  in  this  opin^ 
Ion. 

It  was  alleged  by  the  defendant  that  four 
of  the  voters  who  vote<l  for  the  plaintiff  were 
not  qualified  electors,  awl  tbe  court  so  found, 
and  these  votes  were  deducted  from  tbe 
number  of  votes  cast  fbr  plaintiff.  On  tbe 
trial,  each  of  these  fOnr  persons  was  a  wit- 
ness upon  the  stand,  and  was  each  asked 
tbe  question,  for  whom  he  voted  tor  county 
treB8ur«.  The  question  was  objected  to  In 
each  case,  upon  tbe  ground  that  the  question 
failed  for  a  conclusion  of  the  witness,  and  la 
iucompetent  And  the  appellant  contends 
tliat  under  the  Australian  ballot  system  the 
tiucstlon  Is  Improper,  as  tbe  only  method 
by  which  It  can  be  shown  how  tbe  Sector 
voted  is  by  showing  in  what  manner  be 
marked  his  ballot  But  we  cannot  agree  with 
couns^  in  this  contention.  We  are  vt  the 
opinion  tbat  tbe  witness  may  tie  asked  tbe 
general  question,  as  under  tbe  former  sys- 
tem of  voting  (McCrary,  Elect.  I  467;  People 
V.  Pease,  27  N.  T.  45),  and  that  tbe  question 
as  to  the  manner  tn  which  be  marked  his 
ballot  Is  a  subject  for  cross-examination. 
E^rtles  must  be  presumed  to  know  for  whom 
they  voted  at  an  election;  and  while  it 
mlgbt  be  possible  that  a  voter  bad,  by  -a 
failure  to  properly  mark  his  ballot,  failed 
to  carry  out  his  intention  to  vote  for  a  par^ 
ticular  candidate,  yet  there  Is  no  presump* 


tlon  that  such  would  be  the  case-  We  tbink, 
therefoi^,  the  ruling  of  the  court  upon  this 
question  was  conect 

It  Is  further  contended  by  the  appellant 
that  the  court  erred  in  holding  that  these 
four  persons  were  not  qualified  electors,  and 
in  deducting  these  votM  from  plaintiff's  to- 
tal rote.  But  the  evidence  as  to  all  these 
persons  was  before  tbe  trial  court,  and  the 
question  presented  In  each  case  was  one 
of  fact  After  a  carefid  «EamlnatIon  of  the 
evidence,  we  cannot  say  tbat  the  court  did 
not  properly  find  that  these  prasons  were 
not  qualified  dectors.  ^e  question  was 
not  free  from  doubt,  and  this  court  might 
possibly  have  arrived  at  a  dlfferrait  conclu- 
sion, but  there  Is  no  ancfa  preponderance  of 
the  evidence  in  favor  of  the  plaintiff  as 
would  Justify  this  court  In  reversing  the 
Judgment  of  tbe  court  below. 

It  is  also  contended  by  appellant  tbat  the 
court  erred  In  refusing  to  recount  tbe  bal- 
lots in  Blver  View  township.  This  precinct, 
as  canvassed,  gave  51  votes  for  tbe  defend- 
ant and  26  votes  for  the  plaintiff.  In  tbe 
canvass  of  tbe  vote  of  that  township  by  tbe 
Judges  of  election  there  woe  gross  irregu- 
larltlee'on  the  part  of  the  Judges,  found  by 
the  court  not  to  be  Intentional  or  fraudulent, 
but  resulting  from  careAeasness  and  Improp- 
er marking  cxf  tbe  ballots  by  some  of  the 
Judges  In  making  the  canvass.  Tbe  court, 
we  think  properly,  concluded  tbat  these 
marks  were  made  upon  the  ballots  without 
any  wrongful  Intention,  and  yet  tbe  sonw 
were  so  defaced  by  marks  and  attempted 
erasures  on  the  part  of  tbe  Jud^s  of  election 
that  It  could  not  safely  undertake  to  recount 
them. 

Appellant  further  contends  that  when  the 
court  determined  that  it  could  not,  by  rea- 
son of  these  irregularities,  recanvass  tb& 
vote,  it  should  have  disregarded  tbe  entire 
vote  of  that  precinct  There  would  be  much 
force  In  tbls  oontration  if  the  pleadings  were 
such  OS  to  have  property  brought  tbe  matter 
befcve  the  court.  But  in  tbe  notice  ot  con- 
test these  irregularities  were  not  made  one 
of  tbe  grounds  of  contest  The  contestant 
only  claimed  that  two  of  tbe  ballots  in  that 
precinct  wexe  Impropwly  counted  In  favor 
of  the  defendant  and  these  two  have  not 
been  set  out  in  tbe  record,  and  there  is  no 
finding  of  court  In  r^rd  to  them.  Hence, 
they  are  not  proporly  before  this  court  for 
review.  Such  Irregularities  as  were  sbown 
.  on  the  part  of  the  Judges  of  election  in  tbat 
precinct,  though  not  fraudulently  Intended, 
are  Inexcusable.  Why  the  Judges  of  elec- 
tion should  have  made  marks  in  pencil  and 
ink  upon  the  ballots,  and  so  changed  them 
that  a  court  Is  compelled  to  find  that  It  can- 
not safely  attempt  to  recanvass  them.  Is  In- 
comprehensible, and  deserves  tbe  severest 
censure.  We  legret  that  the  record  Is  not 
In  a  condition  to  authorize  us  to  fully  re- 
view these  irregularities. 

Tbe  court  found  specifically  tbe  markings 
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on  the  ballots,  and  has  folly  set  tbem  out  In 
Its  findings  of  fact  These  findings  are  a  part 
of  finding  No.  3.  but,  to  facilitate  reference 
to  this  luirt  of  the  finding,  we  have  snbdl- 
rldcd  it  into  sectfoni},  and  Indicated  them 
from  1  to  21  In  parentheses. 

"(1)  Said  Exhibits  14  and  22  of  Spring 
Creek  township.  1  of  Lone  Rock.  1  of  Jeffer- 
son, 5  oC  Egan.  and  2  of  Flandveau,  are  each 
marked  with  a  cross  In  the  circle  at  the  top 
of  the  U^ublican  column,  a  cross  opposite 
the  name  of  C.  Bra^e  on  the  People's  party 
ticket,  and  tbe  name  of  A.  J.  Valllcr  on  the 
Republican  ticket  Is  not  erased,  and  were 
not  counted  for  either  of  said  candidates,  to 
which  the  plaintiff  excepts. 

"(2)  Exhibit  8  of  Fhindreau  township  has 
a  mark  as  follows,  X,  at  the  top  of  the  Re- 
publican column  and  about  one-half  inch  to 
the  rigbt  of  tbe  circle,  but  within  the  col- 
umn, which  mark  the  court  construed  to  in- 
dicate the  iutentlon  of  the  voter  to  vote  the 
Republican  ticket  Valuer's  name  Is  not 
erased.  A  cross  appears  at  the  right  of  the 
uame  of  C.  Brakke  on  the  People's  party 
ticket.  Court  counted  for  u^thH*,  to  which 
plaintiff  excepts. 

"(3)  Exhibits  4  of  Grovena  townsh'lp,  1  and 
2  Of  Ward  township,  11  of  Spring  Creek,  and 
10  of  Flandreau  township,  are  each  marked 
with  a  cross  at  the  right  or  the  name  of  C. 
Brakke,  and  without  any  cross  in  any  of  the 
circles  at  the  top,  and  in  case  of  Exhibits  1 
and  2  of  Ward  the  name  of  Vallier  Is  erased, 
and  were  counted  for  the  defendant,  to  which 
the  plaintiff  excepts. 

"(4)  Exhibit  of  Blinsmon  township  has  cross 
In  circle  at  top  of  Republican  porty  ticket, 
the  word  'treasurw'  and  the  name  *A.  J.  Val- 
uer* are  erased,  and  the  name  'C.  Brakke*  is 
written  with  lead  pencil  in  space  below  name 
*A.  J.  Vallier,*  and  was  counted  by  the  court 
for  defendant,  to  which  plaintiff  excepts. 

"(5)  Exhibits  10  of  Spring  Creek  township, 
2  of  LoneRock,  1  of  Bltusmon,  are  each  mark- 
ed with  a  cross  in  the  circle  at  the  top  of  the 
Republican  column,  also  a  cross  made  with 
the  official  stamp  on  the  name  of  A.  J.  Val- 
uer in  said  Republican  column,  and  a  cross 
to  the  left  of  C.  Brakke  in  the  People's  party 
column,  and  were  counted  by  the  court  for 
the  defendant,  which  the  ccurt  beld  to  cMistl- 
tute  an  erasure  of  tbe  name  of  said  A.  J.  Val- 
uer, to  which  the  philntlff  exccpta 

"(6)  Exhibit  4  of  Flandreau  township  is 
marked  w^itb  a  cross  in  the  circle  at  the  top 
of  the  Republican  column,  tlie  name  of  A.  J. 
Vallier  is  erased,  and  one  straight  dln^^onal 
line  at  the  left  of  the  unme  of  C.  Brakke  In 
the  People's  party  ticket  appeal's,  and  Is 
couutcd  for  tbe  defendiint,  to  which  tbe  plain- 
tiff excepts. 

"(7)  Exhibit  21  of  Sprln;;  Creek  Is  marked 
with  a  circle  within  the  circle  at  the  top  of 
the  People's  ijariy  ticket,  and  has  no  other 
uiork,  and  is  counted  for  the  defendant,  to 
which  tbe  plaintiff  excepts. 

^'(8)  Exhibit  20  of  Spring  Creek  has  a  large 


blue  daub  on  the  top  of  tbe  drde  at  tbe  head 
of  the  People's  party  tlefcet  and  has  no  other 
mark,  which  the  court  construed  as  a  cross 
made  w^ltta  the  official  stamp,  to  which  plain- 
tiff excepts. 

"(9)  Exhibit  7  of  Coleman  township  has  the 
circle  at  the  top  ot  the  People's  party  ticket 
filled  with  circular  lead-pencil  marks,  and 
has  a  cross  to  the  right  of  the  name  of  C 
Brakke,  and  on  the  outer  edge  of  tbe  Peo- 
■PWb  party  column,  and  Is  counted  as  a  vote 
for  defendant  to  which  the  plaintiff  excepta 

"(10)  Exhibit  19  Spring  Creek  and  Exhibit 
1  of  Enterprise  each  have  a  cross  at  the  top 
of  the  People's  party  ticket,  but  mtlrely  out- 
side of  and  to  the  l^t  of  the  circle  at  the  top 
thereof,  and  are  each  counted  as  a  vote  for 
the  defendant  to  which  the  plaintiff  excepts. 

"(11)  Exhibits  6,  12,  13,  and  18  of  Spring 
Creek,  and  2  and  4  of  Blinsmon,  are  each 
marked  with  a  cross  In  the  circle  at  the  top 
of  the  Republican  column,  three  crosses  on 
the  name  of  A.  J.  Vallier,  and  (me  cross  to 
the  left  ot  the  name  of  C.  Brakke,  and  are 
each  counted  as  a  rote  for  Brakke,  to  which 
plaintiff  excepts. 

"(12)  Exhibit  7  of  Spring  Greek  Is  marked  ' 
with  a  cross  In  the  circle  at  the  top  of  the 
Republican  column,  three  crosses  on  the  name 
of  A.  J.  Vallier,  and  one  cross  to  the  right  of 
tbe  name  of  C.  Brakke,  and  Is  counted  as  a 
vote  for  Brakke,  to  which  the  plaintiff  ex- 
cepts. 

"(13)  Exhibit  2  of  Egan.  14  of  Flandreau. 
and  2  of  Fremont  are  each  marked  with  a 
cross  in  the  circle  at  tbe  top  of  the  People's 
party  column,  a  cross  opposite  tbe  name  of  A. 
J.  Vallier  on  the  Republican  ticket  and  the 
name  of  C.  Brakke  on  tbe  People's  party 
ticket  Is  not  erased,  and  were  not  counted  tor 
either  of  said  candidates. 
I  "(14)  Exhibit  3  of  Egan  Is  marked  with  a 
cross  in  the  circle  at  the  top  of  the  People's 
party  column,  and  also  a  cross  In  the  circle 
at  the  top  of  the  B^ublican  column,  a  cross 
at  the  left  of  the  name  of  A.  J.  Valllw,  and 
the  name  of  C.  Brakke  in  the  People's  party 
ticket  is  not  erased,  and  was  counted  by  the 
court  for  the  plaintiff  A.  J.  Vallier. 

"(15)  Exhibits  13  of  Flandreau  and  10  of 
Spring  Creek  are  each  marked  with  a  cross 
at  the  ripht  of  the  name  of  A.  J.  Vallier.  and 
without  auy  cross  In  any  of  the  clpclee  at  the 
top,  and  were  coimted  for  the  plaintiff  A.  J. 
Vallier. 

"(10)  Exhibits  2  of  Clftve,  10  Coleman.  4 
Ef?nn,  and  17  Si>rlng  Creeir  are  each  marked 
with  a  cross  at  the  top  of  the  Republlciu 
IJOrty  ticket,  but  entirely  outside  of  the  circle 
at  the  top  thereof,  and  at  distances  varying 
from  one-quarter  of  an  inch  to  one  inch  from 
said  circle;  except  Exhibit  4  of  Egan.  which 
has  two  crosses  at  the  top  of  the  said  Re- 
publican party  column,  one  on  the  top  edge 
of  tbe  circle,  the  main  body  of  the  cross  be- 
ing outside  tliG  circle  and  one  of  the  diagonal 
lines  of  the  cross  cxteiidhiK  across  the  top  of 
,  and  Bllgiitly  witliin  the  circle,  and  tbe  other 
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about  three-qoarterB  of  an  inch  above  said  cii^  i 
de;  and  each  of  said  exhibits  was  counted  I 
for  the  plaintiff  A.  J.  ValUer. 

"(17)  Exhibits  1  of  Egan,  2,  3,  5,  8,  aud  9 
of  Coleman,  and  1  of  Fremont  are  each 
marked  wltb  a  cross  in  the  circle  at  the  top 
of  the  rattle's  party  column,  and  have  two 
or  three  croeses  made  with  the  official  stamp 
directly  on  the  name  of  C.  Brnkke  on  said 
People's  party  tlcl^et,  except  Exhibit  8  of 
Coleman,  which  has  only  one  stamp  on  name 
of  Bral£ke,  aud  a  cross  to  the  left  of  A.  J. 
VaUier  on  the  Republican  ticket,  and  were 
counted  for  A.  J.  ValUer.  These  crosses  the 
court  held  to  oonstltnte  erasures  of  the  name 
of  Brakke. 

"(18)  Exhibit  1  of  Grovena  has  a  very 
slight  red  blur  In  the  circle  at  the  top  of  the 
Republlcazi  party  ticket,  and  Is  not  otherwise 
marked,  aud  was  counted  for  the  plaiotiflF  A. 
J.  ValUer,  which  the  court  construed  as  a 
cross  made  with  the  official  stamp. 

"(lU)  Bxhibit  12  of  Fiandreau  is  not  mark- 
ed in  any  circle  at  the  top,  the  name  of  A. 
J.  Vailier  on  the  Republican  ticket  Is  erased, 
and  there  is  a  cross  opposite  and  to  the  right 
of  the  name  of  C.  Brakke,  and  between  said 
People's  party  column  and  the  column  of  the 
Independent  candidates  for  rounty  offices, 
and  was  not  counted  for  either  the  plaintiff 
or  defendant. 

"(20)  Exhibit  1  of  Flaudreau  is  marked 
with  a  cross  In  the  circle  at  the  top  of  the 
Republican  colnnm,  a  cross  at  the  left  of  the 
name  of  A.  J.  ValUer  on  said  Kepubllcau 
ticket,  and  the  name  of  C.  Brakke  on  the 
People's  party  ticket  la  erased,  and  on  the 
back  of  said  ballot  la  written  the  name  of 
the  person  who  cast  said  ballot,  to  wit,  'A- 
W.  Seaman,'  which  name  was  so  written  on 
said  ballot  w^hlle  the  said  ballot  was  in  the 
possession  of  the  person  who  cast  the  same, 
the  said  A.  W.  Seaman,  and  was  written  by 
him  after  said  ballot  was  delivered  to  him  by 
the  Judges  of  election,  and  before  the  same 
was  deposited  in  the  ballot  box.  and  was 
counted  for  the  plaintiff  A.  J.  Vailier. 

"(21)  Exhibit  3  of  Grflvena  township  is 
marked  with  a  crosa  in  the  circle  at  the  top 
of  the  People's  party  column,  the  name  of  C. 
Brakke  on  said  People's  party  ticket  is  eras- 
ed, and  the  name  of  'A.  J.  Yallin-'  Is  written 
under  the  name  of  C.  Brakke  so  erased,  and 
was  cxMinted  for  the  plaintiff  A.  J.  Vailier." 

'Before  proceeding  to  discuss  these  several 
findings,  it  will  be  proper  to  examine  the  pro- 
visions of  the  Australian  ballot  law,  adopted 
by  the  legislature  of  this  state,  and  deter- 
mine the  rules  that  should  govern  canvassing 
boards  and  courts  in  construing  the  same. 
That  the  l^islature  designed  toandbasmade 
a  radical  change  In  the  system  of  voting  Is 
too  apparent  to  require  discussion.  The  pur- 
pose of  the  change  is  apparently  to  provide 
a  simple,  easy,  and  certain  method  by  which 
an  elector  can  indicate  his  intention  in  vot- 
ing, and  to  prevent  uncertainty  by  mutila- 
tion of  tlie  bullois,  and  also  to  secure  to  the 


elector  the  right  to  cast  his  rote  unlnflueuceiS 
aud  in  secret  To  accomplish  these  objects 
ballots  are  provided  containing  the  names  of 
all  the  candidates  pr(^erly  arranged  In  col- 
umns, and  one  of  tbeee  Is  furnished  to  the 
voter  by  the  Judges  of  election,  and  the 
elector,  in  a  booth  secure  from  intrusion,  is 
permitted  to  prepare  his  ballot  by  marking 
the  same  in  the  manner  prescribed  by  stat- 
ute to  designate  the  candidates  for  whom  be 
casts  his  vote.  The  manner  In  which  he 
may  designate  such  candidates  Is  speclfled 
in  sections  4,  6.  c.  80,  Laws  1893,  In  force 
In  the  election  of  1S94:  "The  voter,  after  re- 
tiring to  the  booth  as  provided  by  section 
twenty-five  of  said  chapter,  may  make  a 
cross  in  a  circle  to  be  printed  for  that  pui^ 
po9c  at  the  bead  of  each  ^ticket,  over  the 
ticket  he  desires  to  vote,  and  If  he  desires  to 
vote  for  any  candidate  on  any  other  part  of 
the  ballot,  he  may  erase  the  name  of  tbe 
candidate  for  that  office  on  his  ticket,  and 
place  a  cross  to  the  left  of  the  name  of  such 
person  for  whom  he  desires  lo  vote,  and  In 
case  a  voter  does  not  wish  to  vote  a  party 
ticket  he  need  not  cross  the  circle  at  the 
top,  but  may  put  a  cross  at  the  left  of  the 
name  of  any  candidate  tor  whom  he  wishes 
to  vote."  "Sec.  6.  *  •  •  Tickets  marked 
In  a  circle  at  the  top  with  a  cross  showing 
the  Intention  of  the  voter  to  designate  such 
ticket  as  his  vote,  shall  be  counted  as  voted 
throughout,  except  when  a  name  is  erased 
with  a  lead  pencil  or  otherwise,  and  a  cross 
to  the  left  of  any  name  on  any  other  ticket 
shall  be  taken  as  a  vote  for  such  person. 
Provided  the  name  of  the  candidate  for  the 
same  office  on  the  ticket  marked  at  the  top 
by  the  voter  Is  erased,  or  It  otherwise  appears 
that  no  other  person  has  been  voted  for  tbe 
same  office." 

It  win  be  ol>served,  from  an  examination  of 
these  sections,  that  the  elector  may  adopt 
either  of  four  methods  In  designating  the 
candidates  for  whom  be  desires  to  vote. 
First  He  may  make  a  cross  in  the  circle  at 
the  head  of  a  party  ticket  and  in  this  man- 
ner vote  the  entire  party  ticket.  In  such 
case  that  ticket  Is  full  and  complete,  and 
constitutes  his  ticket.  Second.  He  may  make 
a  cross  in  tbe  circle  at  the  head  of  tbe  party 
ticket,  and  may  erase  on  that  party  tlckei 
the  names  of  the  candidates  for  whom  He 
does  not  desire  to  vote,  and  not  supply  the 
place  of  the  erased  name  or  names.  He 
then  votes  the  party  ticket,  except  as  to  the 
candidates  whose  nam^  are  erased,  and  as 
to  these  the  ticket  is  not  filled.  Third.  When 
the  elector  has  made  a  cross  in  tbe  circle  at 
the  head  of  the  party  ticket  and  erased  the 
name  of  one  or  more  candidates  tbereou.  he 
may  fill  out  his  ticket  in  whole  or  in  part  by 
placing  a  cross  to  the  left  of  the  name  of 
candidates  <m  other  tickets,  thus  making  bla 
ticket  to  consist  of  the  names  not  erased  up- 
on his  own  party  ticket  and  tbe  places  of 
those  erased  filled  by  tbe  name  or  names  of 
candidates  on  other  tickets.    Fourth.  If  the 
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elector  cbooses,  be  may  omit  the  croaa  in  the 
circle  at  the  bead  of  any  party  ticket,  and 
make  up  ills  ticket  by  placiug  a  cross  to  tbe 
left  of  tbe  names  of  sucb  candidates  as  be 
deelres  to  vote  for  upon  any  ticket  on  tbe 
ballot,  tbe  candidates  so  voted  for  repre- 
senting different  offices  on  tbe  ticket  Tbe 
statute  baring  prescribed  tbe  manner  in  which 
tbe  elector  may  designate  by  marks  npon  bis 
ballot  tbe  candidate  for  wbom  be  intends  to 
vote,  and  declared  tbe  effect  of  sucb  marks, 
neitber  the  Judges  of  election  nor  the  com-ts 
are  antli(»-ized  to  go  beyond  those  marks  In 
order  to  ascertain  the  voter's  intention. 
When,  therefore,  tbe  elector  makes  a  cross  in 
the  circle  at  the  head  of  a  ticket,  and  erases 
no  name  thereon,  the  law  declares  It  shall 
be  counted' for  the  party  ticket  "thi'oughout," 
and  no  cross  or  mark  on  any  other  ticket  can 
be  resorted  to  to  defeat  that  Intention. 

The  learned  counsel  for  tbe  respondent  con- 
lends  that  a  cross  placed  to  tbe  left  of  a 
ijame  on  the  opposite  ticket,  although  the 
l»irty  ticket  has  tbe  cross  in  the  circle  at  tbe 
bead  of  tbe  same,  and  tbe  name  on  that 
party  ticket  Is  not  erased,  raises  a  doubt  as 
to  the  intention  of  the  voter,  which  should 
be  resolved  eitber  In  favor  of  the  candidate 
who  has  tbe  cross  to  the  left  of  his  name,  or 
the  vote  should  not  be  counted  for  eitber 
candidate.  But  we  cannot  agree  with  coun- 
sel in  this  contention.  Tbe  effect  of  sucb  a 
marking  of  a  ballot  having  been  declared  by 
the  legislature  to  be  a  vote  "throughout" 
for  the  party  ticket,  it  Is  not  competent  for 
tbe  court  to  And  any  other  Intent. 

It  la  also  contended  that  a  cross  without 
the  circle  at  tbe  top  of  a  party  ticket,  a  cross 
to  the  right  of  a  name  Instead  of  the  left, 
and  a  name  erased  and  tbe  name  of  a  can- 
illdate  on  another  ticket  written  und^  the 
name  erased,  should  all  be  regarded  acoord- 
iDg  to  the  intention  of  tbe  party,  as  found  by 
the  court  But  we  cannot  subscribe  to  this 
doctrine.  Tbe  law  has  prescribed  the  niau- 
uer  In  which  an  elector  may  arrange  his 
ticket,  and  what  act  be  may  do  to  de^nate 
tbe  candidate  for  whom  be  desires  to  vote. 
His  act  must  correspond  with  his  intention, 
and  unless  It  does  tbe  vote  cannot  be  count- 
ed. The  system  devised  Is  so  simple  that 
a  man  of  sufficient  intelllgeoce  to  know 
what  a  circle  is,  how  to  make  a  cross,  and 
left  from  right,  can  And  no  difficulty  In  mak- 
ing up  tbe  ticket  he  desires  to  vote.  lie  can 
have  no  difficulty  In  espreeslng  his  Intention 
in  tbe  manner  the  law  has  prescribed.  It  is 
not  necessary,  therefore,  to  impose  upon 
Judges  of  election  or  courts  tbe  duty  of  as- 
c-ei'tuinlng  the  intention  of  the  voter,  except 
in  the  manner  pointed  out  by  the  statute, 
namely,  by  the  marks  he  has  placed  upon  the 
ballot  in  the  manner  prescribed  by  law. 

With  these  preliminary  observations,  we 
proceed  to  examine  tbe  findings  of  the  court 
to  which  exceptions  were  taken  by  the  plain- 
tiff. 

It  win  be  noticed  that  In  findinc  1  six  bal- 


lots were  marked  by  the  voters  by  crosses 
In  the  circle  at  the  head  of  tbe  Kepubltcaa 
ticket,  and  no  name  erased  thereon.  Tbey 
were  not  counted  for  eltbM*  candidate  for 
the  reasoh  that  there  waa  a  cross  opposite 
the  name  of  the  defendant  This  tl<^et 
should  have  been  counted  "tbroughout"  for 
the  plaintiff,  and  bmce  the  court  erred  In 
not  so  counting  tbem. 

By  finding  No.  2  the  court  finds  that  the 
cross  at  the  head  of  tbe  ticket  was  not  in 
the  circle,  but  about  one-half  Inch  therefrran. 
Tbe  law  says,  "A  voter  may  make  a  cross  lik 
a  circle  *  *  *  at  the  head  of  the  ticket, 
over  the  ticitet  he  desires  to  vote."  The  vot- 
er Is  not  authorized  to  make  the  cross  else- 
where than  la  the  circle,  and  when  the  cross 
Is  not  so  made  the  cross  purporting  to  be  at 
the  head  of  tbe  ticket  should  be  disregarded. 
If  the  cross  is  not  inside  tbe  circle,  it  is  diffi- 
cult to  establish  any  fixed  rule  to  govern 
Judges  of  election  as  to  bow  near  or  how  far 
from  the  circle  the  cross  should  be  placed  to 
entitle  the  vote  to  be  counted.  Tbe  court 
also  found  that  a  cross  was  made  at  the  rlgbi 
of  defendant's  name.  Had  this  cross  been 
placed  at  the  left  of  defendant's  name,  it 
would  have  been  a  vote  for  defendant  Tbe 
cross  at  the  head  of  the  Republican  ticket 
not  being  In  the  circle,  the  ticket  could  not 
be  counted  for  the  plaintiff.  But  the  cross, 
being  placed  to  the  right  of  defendant's 
name,  was  not  effectual  for  any  purpose,  as 
tbe  law  does  not  authorize  a  voter  to  desig- 
nate a  candidate  for  whom  he  Inteuds  to 
vote  by  a  cross  to  tbe  right  of  the  candidate's 
name,  but  only  to  the  left  of  such  name.  A» 
before  stated.  Judges  of  election  and  courts 
can  only  determine  the  intention  of  the  voter 
from  the  act  dwe  lu  accordance  with  tbe 
statute.  The  couit,  therefore,  correctly  ex- 
cluded the  vote. 

Finding  No.  3  presents  a  question  not  pre> 
sented  by  eitber  of  the  others.  There  is  no 
cross  at  the  httid  of  any  ticket,  but  a  cross 
Is  placed  at  tbe  right  of  defeudant's  name. 
These  votes  were  counted  for  the  defendant. 
This  was  error.  This  is  not  an  informality 
in  marking,  but  Is  a  total  failure  to  mark  the- 
cross  in  sucb  a  manner  as  to  entitle  tbe  vote 
to  be  counted. 

Finding  No.  4  presents  a  stUl  differmt 
question.  It  Is  found  that  the  word  "treas- 
urer" on  the  Republican  ticket  is  erased,  and 
the  name  ot  the  defendant  Is  written  under 
the  name  of  the  plaintiff  on  this  ticket  The 
couil  counted  this  ballot  for  the  defendant 
This  was  error.  Tbe  taw  has  neither  pro- 
vided for  any  such  marking,  nor  can  it  be 
vccoffiiiKed.  Une  of  the  purposes  of  the  law 
evidently  was  to  avoid  mutilated  or  scnitL-h- 
ed  tickets  with  names  written  In,  and  es- 
pecially to  avoid  "pasters,"— <Mie  of  the  great 
sources  of  fraud  under  the  old  system.  It 
may  be  It  was  the  Intention  of  the  voter  to 
vote  for  the  defendant  but  he  has  not  ex- 
pressed that  Intention  in  any  manner  pre- 
scribed by  the  statute.    Tbe  vote,  therefort*. 
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■bould  not  have  beeu  cotmted  for  defeDdant. 

The  finding  No.  5  of  tbe  court  Is  dearly 
comet,  ftDd  itB  concliuion  tbat  a  croes  made 
by  the  official  stamp  on  the  miiue  of  the 
plalntiflT  was  an  erasnre  ot  the  name  was 
also  correct  If  the  act  o£  erasure  is  such 
that  the  court  can  clearly  see  the  voter  has 
nisde  an  effort  to  erase  the  name,  and  Intend- 
ed In  Cact  to  eiase  It,  any  infonnality  In  tbe 
manner  of  doing  it  will  be  disregarded. 

In  finding  No.  6  the  defendant's  name  had 
opposite  to  It,  to  the  ieft,  a  short  diagonal 
line  Instead  of  a  cross.  Hie  law  provides 
for  a  cross,  and  hence  this  vote  was  Improp- 
erly Gonnted  for  the  defaidant 

Finding  No.  7  shows  there  was  no  cross  In 
or  outside  of  the  circle,  bat  a  circle  within 
the  circle.  The  cross  la  the  dlstlngulBhlng 
mark  in  our  AostiaMan  ballot  system,  and 
we  think  it  would  be  going  too  far  to  hold 
that  a  circle  could  be  substituted  for  the 
cross  prescribed  by  tbe  statute.  It  may  have 
been  the  intention  of  the  voter  to  substitute 
the  circle  for  tlie  cross,  but  the  law  [>«mit8 
no  such  substitution.  If  the  voter  desires  to 
luive  his  vote  counted  he  must  substantially 
comii^  with  tbe  law.  We  think  it  was  er^ 
ror  to  count  tlits  vote  for  defendant 

In  No.  8  the  mnrt  finds  thnt  the  mark  In 
the  circle  at  the  head  of  the  Republican 
ticket  was  a  cross  made  with  tbe  official 
stamp.  This  we  think  was  correct.  If  the 
Intention  was  to  make  a  cross  in  the  drcle, 
any  informality  in  carrying  that  intention  In- 
to effect.  BO  long  as  the  act  was  done  lu  the 
manner  prescribed  by  the  statute,  was  prop- 
erly disregnrded. 

Tbe  tiallot  In  finding  Na  9  should  not 
have  been  counted  for  the  defendant  The 
circles  within  the  circle  at  the  head  of  the 
ticket  oonld  not  be  ctHwtrued  to  be  a  cross, 
and  the  cron  to  the  right  of  the  name  was 
not  ^ectnal  for  any  purpose.  This  vote 
should  not  bare  been  counted  for  either 
party. 

The  court  finds  that  In  No.  10  each  of  the 
ballots  bad  a  croes  at  the  head  of  the  tick- 
et but  outside  of  the  circle.  These  tickets 
were  counted  for  the  defendant.  This  was 
error,  for  the  reasons  heretofore  stated. 

The  court  finds  in  No.  11  tbat  five  ballots 
were  each  marked  with  a  cross  in  tbe  circle 
at  the  head  of  the  Bepubllcan  ticket  the 
name  of  tbe  pialntUT  erased  by  three  crosses 
upm  his  nam^  and  a  cross  to  the  left  of  de- 
fendant's name,  and  the  same  were  counted 
for  the  defendant  In  this  we  think  the 
court  was  correct  A  name  may  be  erased 
by  crosaes  made  upon  the  same,  thus  show- 
ing an  intoition  to  erase  It  as  w^  as  by 
dmwing  a  Uno  through  it  One  of  Web- 
ster's definitions  of  "erase"  la  to  "cross  out." 

The  court  finds  in  No.  12  a  cross  In  the  cir- 
cle at  the  bead  of  the  R^ubllcan  ticket,  the 
name  of  tbe  plaintiff  crossed  out  and  a  cross 
at  tbe  right  of  the  name  of  the  defendant, 
«iid  the  ticket  was  countitd  for  the  defeud- 
aoL    This  was  envr.    II  ehouKl  uot  liare 


]  been  counted  for  elthw  par^,— not  fOr  plain- 
tiff,  because  his  name  was  exased;  not  fio- 

'  defendant,  because  no  cross  was  placed  to- 
the  left  of  his  name,  as  the  law  requires,  it^ 

j  order  that  the  vote  may  be  counted  aa  given 
for  blm. 

{  Finding  No.  13  Is  that  three  ballots  were- 
marked  by  a  cross  in  the  circle  at  the  head 
I  of  the  Peopte's  party  ticket  and  the  name  of 
I  defendant  was  not  erased,  and  a  cross  wa» 
j  placed  opposite  the  name  of  the  xdaintUf. 

This  ticket  was  counted  for  neither  caudi- 
1  date.  It  should  have  been  counted  for  the- 
;  defradant,  for  tbe  reason  that  his  name  was 
not  erased,  and  hence  the  ticket  was  a  ticket 
for  the  Teople's  party  "throughout"  The- 
I  fact  that  tiiere  was  a  cross  opposite  plain- 
'  tUTs  name  was  of  no  importance,  so  long  as 
.  the  defendant's  name  waa  not  cvased. 
I  The  court  finds  In  Na  14  that  a  cross  wltb- 
I  in  the  circle  was  made  at  the  head  of  botl> 
;  the  Republican  and  People's  party  tickets,. 

and  a  cross  placed  at  the  left  of  the  name 
'  of  the  plaintiff.  This  was  correctly  counted 
for  the  plaintiff,  as  the  cross  at  tbe  bead  of 
tiie  two  tickets  was  eQuiviUent  to  a  cross  at 
the  head  of  neither,  and  the  cross  to  tbe  left 
of  the  plalntUTs  name  made  it  a  vote  for 
i  plaintiff. 

I  The  court  finds  in  Na  IS  tbat  two  ballots 
;  having  no  cross  In  the  circle  at  tbe  head  of 
the  ticket  Iiad  a  cross  to  tbe  right  of  the 
name  of  plaintiff,  and  they  were  counted  tor 
him.  This  wos  error.  The  cross,  not  being 
to  the  left  of  the  name,  was  a  nullity,  and 
these  ballots  should  not  have  been  counted 
for  either  party. 

The  court  finds  tn  No.  16  that  four  ballota 
bad  crosses  at  the  head  of  the  RepuUlcau 
ticket,  but  uot  In  the  circle.  These  were 
counted  for  the  plaintiff.  This  was  error. 
The  cross,  not  being  in  the  circle,  was  a 
nullity,  and  the  ballots  should  not  lave  been, 
counted  fo>r  either  party. 
I  In  finding  No.  17  the  court  finds  seven  bal- 
I  lots  marked  with  a  cross  in  the  circle  at  the 
1  head  of  the  People's  party  ticket,  three  cross- 
es made  with  the  otfidal  stamp  directly  on 
the  name  of  the  defendant,  and  a  cross  to 
the  left  of  the  name  of  plaintiff.  Tbe  crosses 
on  the  name  of  the  defendant  being  In  effect 
an  ei-asure  of  tlie  defeudnnt's  name,  these 
were  correctly  counted  In  favor  of  the  plain- 
tiff. 

In  finding  No.  18  the  court  finds  that  a 
"very  slight  red  blur"  In  the  circle  at  the 
head  of  the  Republican  ticket  was  a  cross 
made  with  the  official  stamp,  and  coimted  tbe 
ballot  for  plaintiff.  The  ballot  Is  not  before 
us,  and  the  finding  of  the  court  is  conclusive. 

The  court  finds  In  No.  19  that  there  was 
no  cross  at  the  head  of  the  Republican  ticket 
that  the  name  of  the  plaintiff  waa  erased,  and 
a  cross  to  tbe  right  of  tbe  name  of  the  de- 
fendant and  between  said  People's  party 
ticket  and  the  Independent  ticket,  and  the 
eoui-t  did  not  count  it  for  either.  This  was 
coiTect,  as  both  the  erasure  of  plaintiff's 
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name  and  the  cross  to  the  rlgbt  <tf  defrad- 
ant'a  name  were  Dullltlea. 

In  finding  No.  20  the  court  finds  that  the 
voter  wrote  bis  name  upon  the  ballot,  but 
counted  It  for  plaintiff.  This  was  error,  as 
the  name  upon  the  ballot  was  uDautfaorized, 
and  rendered  It  void.  Bpurgln  r.  Tbompeon 
(Neb.)  55  N.  W.  297. 

The  court  finds  In  No.  21  that  there  was 
a  cross  In  the  circle  at  the  head  of  the  Peo- 
ple's party  ticket,  the  name  of  the  defendant 
erased,  and  the  name  of  plaintiff  written  un- 
der the  name  of  defendant.  Tbls  was  count- 
ed for  plaintiff.  This  was  error.  No  elector 
is  authorized,  as  before  stated,  to  write  the 
name  of  a  candidate  upon  the  ballot  The 
names  are  all  printed,  and  a  party  wIshinK 
to  vote  for  a  candidate  on  another  ticket 
must  deslfnate  the  candidate  Intended  to  be 
voted  for  by  a  cross  to  the  left  of  the  name, 
and  be  can  Indicate  his  Intention  In  no  other 
manner.  This  vote  should  have  been  ex- 
cluded. 

It  Is  contended  by  counsel  for  respondent 
that  the  Judgment  In  this  case  should  not  be 
reversed,  for  the  reason  that  there  are  only  six 
ballots— those  mentioned  In  finding  1— suffi- 
ciently described  to  be  reviewed  by  this  court 
on  this  appeal,  and  that  there  are  three  bal- 
lots marked  In  the  same  manner  {finding  No. 
13)  not  counted  for  the  defendant  that  should 
have  been  counted  for  him  (if  the  court  finds 
the  six  ballots  In  finding  No.  1  should  have 
been  counted  for  the  plaintiff),  thus  leaving 
the  defendant  with  one  majority  In  any 
event,  and  tliat  coDsequently  the  error,  re- 
sulting In  no  prejudice  to  the  plaintiff,  would 
not  be  reversible  error.  But  we  cannot  agree 
with  counsel  In  this  contention.  We  are  of 
the  opinion  that  the  description  of  the  marks 
upon  all  the  ballots  we  have  considered  is 
sufllclent  to  enable  the  court  to  determine 
the  legal  questions  presented  by  such  mark- 
ings. We  have  therefore  considered  all  the 
ballots,  to  the  rulings  upon  which  exceptions 
were  taken  by  the  plaintiff,  as  before  us  for 
review.  But,  having  arrived  at  the  conclu- 
sion that  the  record  shows  errors  which  must 
defeat  the  Judgment  appealed  from,  we  have 
deemed  It  propec  to  express  our  views  upon 
the  other  ballots,  the  marking  upon  which  Is 
described  In  the  .findings  of  the  court,  though, 
being  In  favor  of  the  plaintiff,  they  are  not 
excepted  to,  as  these  ballots  will  probably 
be  before  the  court  upon  a  retrial  of  this 
case,  and  possibly  the  expression  of  our  views 
at  his  time  may  save  the  expense  of  another 
appeal.  If  we  felt  satisfied  that  a  full  de- 
scription of  all  the  contested  ballots  was 
before  us,  we  might  be  Justified  in  directing 
wliat  judcnient  should  be  rendered,  but,  as 
this  does  not  fully  appear  frtHn  the  record, 
wc  shall  simply  reverse  the  judgment  and 
order  a  new  trial. 

There  was  much  discussion  on  the  argu- 
ment and  in  the  briefs  of  counsel  as  to  the 
duty  of  Judges  of  election  and  courts  to  car- 
ry out  thu  Intention  of  the  voter.    This  Is 


true  to  a  certain  extent;  but,  as  the  legisla- 
ture has  required  the  elector  to  express  his 
intention  by  certain  well-defined  markings 
upon  his  ballot,  bis  Intention  must  be  det«^ 
mined  by  these  markings,  and  not  by  the 
uncertain  and  undefined  ideas  of  the  Judges 
of  election,  or  by  the  courts,  as  to  his  Inten- 
tion. The  legislature  has  clearly  and  precise- 
ly defined  the  manner  in  which  the  elector 
may  designate  the  candidates  for  whom  he 
desires  to  vote,  and  has  prescribed  definite 
and  fixed  rules  to  govern  the  voter  In  des- 
ignating such  candidates.  As  before  stated, 
the  system  Is  simple,  and  there  Is  no  diffi- 
culty In  the  elector's  complying  with  the  rules. 
In  our  view.  It  la  neither  the  duty  of  judges 
of  election  nor  the  courts  to  fritter  away  the 
benefits  of  the  system  by  strained  efforts  to 
get  at  the  Intention  of  the  voter  in  any  man- 
ner other  than  by  following  the  rules  prescrib- 
ed by  the  legislature.  If  the  elector  does  not 
take  interest  enough  in  his  vote  to  foUow 
these  simple  and  easily  understood  rules,  he 
can  complain  of  no  one  If  his  vote  Is  noi 
counted.  A  system  so  simple  and  plain,  and 
which  can  be  comprehended  by  any  elector 
of  ordinary  Intelligence  In  a  few  minutes, 
must  be  followed.  There  can  be  no  excuse 
for  not  fallowing  It  The  judgment  of  the 
court  below  is  revei-sed,  and  a  new  trial  or- 
dered. 


PARMLEY  V.  HEALT. 
(Supreme  Court  of  South  Dakota.    Avg.  31, 
1895.) 

Elections— Writing  Navb  on  Ballot. 

1.  As  the  effect  of  writing  a  name  which 
appears  in  print  upon  a  ballot  immediately  be- 
neath the  erased  name  of  an  opposing  cnndidate 
upon  another  ticliet  is  to  make  the  name  thus 
written  appear  moie  than  once,  the  ballot  must 
be  counted  aa  a  vote  for  nrather  candidate. 
Laws  1893.  t  U  c.  80. 

2.  All  other  quesUons  presented  are  fully 
discussed  and  decided  in  Vallier  v.  Brakke  (S. 
D.)  G4  N.  W.  180,  by  which  this  ease  to  ruled. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court  Edmunds  coonty; 
Lorlng  E.  Gaffy,  Judge. 

Joseph  W.  Parmley  filed  a  notice  of  contest 
of  election  <m  John  J.  Healy.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

L.  W.  Crofoot,  for  appellant  A.  Gunderaw, 
and  0.  H.  Barron,  for  respondent 

FULLER,!.  This  Is  a  civil  proceeding  onda 
the  statute,  between  opposing  candidates  at 
the  November,  1894,  election  for  the  office 
of  county  Judge.  Although  a  certificate  of 
election  was  Issued  to  the  defendant,  the  court 
before  whom  the  contest  was  tried  found 
plaintiff  to  be  the  duly-eleeted  officer,  and  from 
a  Judgment  accordingly  entered  defendant  ap- 
peals. 

Respondent  received  478,  and  apnellant  481. 
undisputed  votes;  and  of  the  19  bailots  about 
which  there  Avas  a  contention  between  the 
parties,  the  court  constnied  14  to  be  votes  for 
i-esi>ondcnt  4  for  ai>pellant  aud  1  for  neither 
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candidate.    Of  theee  ballots,  10  marked  with 
a  croBS  In  tbe  circle  at  the  head  of  the  Re- 
pabllcan  ticket,  a  cross  at  tbe  left  and  oppo- 
site appellant's  name  in  the  ticket  headed 
"Nomination  Independent  of  Party,"  the  name 
of  respondent  not  being  erased,  were  all 
counted,  and  adjudged  to  be  votes  for  re- 
spondeat.   Under  tbe  construction  placed  up- 
on the  Aostrallan  tmllot  law  in  Valller  v. 
Bmkke  (decided  at  this  term)  64  X.  W.  180. 
these  ballots  were  correctly  Interpreted,  and 
properly  counted  as  votes  for  respondent.  Ex- 
hibit 1.  Kent  precinct,  was  a  ballot  unmarked 
In  the  circle  at  tbe  head  of  either  ticket,  or 
otherwise.    The  name  of  appellant  was  writ- 
ten on  tbe  Republican  ticket  Immediately  be- 
low respondent's  name,  but  no  cross  appears 
anywbere  upon  tbe  paper.    This  ballot  was 
rlsbtly  decided  to  be  a  vote  for  neither  par^ 
ty.    In  Exhibit  2,  counted  for  appellant,  tbe 
name  of  respondent  was  erased,  and  a  cross 
was  placed  at  the  right  of  appellant's  name. 
This  should  have  been  declared  to  be  a  vote 
for  neither  party.    Exhibit  1,  Harmony  pre- 
cinct, was  a  ballot  marked  In  the  circle  at 
the  bead  of  the  Republican  ticket,  the  name 
of  respond^t  erased,  appellant's  name  writ- 
ten immediately  thereunder,  and  a  cross  pla- 
ced at  the  left  of  his  name  printed  on  the 
ticket  designated  "Nomination  Independent  of 
Party."    Tbe  efTect  of  this  was  to  make  the 
candidate's  name  appefir  more  than  once  up- 
on the  same  ballot,  which  Is  expressly  prohib- 
ited by  section  1,  c.  80.  Laws  1803;  and, 
moreover,  the  writing  of  a  name  upon  a  ticket 
Identifies  tbe  voter,  and  Invalidates  the  ^tlre 
ballot,  and  subjects  the  one  who  placed  tt 
there  to  a  criminal  prosecution.    Exhibits  3 
and  4.  Bowdle  precinct,  each  appear  to  be 
Duirked  with  a  cross  in  the  circle  at  the  bend 
of  tbe  RepuUican  tlidiet,  the  name  of  re- 
spondent erased,  a  cross  placed  at  the  left  of 
appellant's  name,  and  these  ballots  were 
therefore  correctly  counted  for  appellant.  Ex- 
hibit 6,  counted  for  respondent,  was  marked 
wltb  a  cross  in  tbe  circle  at  the  head  of  each 
Udcet  appearing  upcm  the  ballot    There  was 
no  erasure,  but  a  cross  was  placed  at  tbe  left 
of  appellant's  name.    In  our  Judgment,  this 
ballot  should  have  been  decided  to  be  a  vote 
for  appellant.    Exhibit  7,  construed  to  be  a 
vote  for  respondent,  contained  a  cross  entirely 
outside  the  circle  at  tlie  head  of  the  Repub- 
lican ticket,  and  should  have  been  declared  to 
be  a  vote  for  neither  party.    Exhibit  1,  Bry- 
ant precinct,  was  marked  with  two  crosses 
within  the  circle  at  the  head  of  the  Repub- 
lican ticket,  and  was  properly  declared  to  be 
a  vote  for  respondent.    Exhibit  2,  Hosmer 
precinct,  counted  for  respondent,  was  marked 
with  a  cross  In  tbe  circle  at  the  head  of  each 
ticket  appearing  upon  tne  oallot.  and  should 
have  been  counted  for  neither  party.    It  ap- 
pears from  tbe  record  that  a  disputed  ballot 
in  Hudson  precinct  was  counted  for  respond- 
ent but  as  tbe  same  Is  In  no  manner  identi- 
fied or  described,  and  no  exception  was  taken, 
the  action  of  the  court  in  relati<m  thereto  can- 
not be  reviewed. 


As  this  case  Is  ruled  by  Valller  t.  Brakhe, 
supra,  the  statute  therein  discussed  at  length 
will  receive  no  further  attention.  Applying 
the  rules  of  construction  by  which  we  were 
governed  In  that  case  to  tbe  ballots  here  pre- 
sented for  examination,  we  find  that  respond- 
ent received  a  majority  of  all  the  legal  votes 
cast  for  the  office  of  county  Judge,  and  we 
therefore  alUrm  the  Judgment  of  the  trial  court. 


KNAPP  V.  CHARLES  MIX  COUNTY  et  al. 
(Supreme  Court  of  South  Dakota.    Aug.  31, 

1895.) 

Taxation— AfiSBssHB NT— Illeqai.  Sbuohb— Rs> 
LIEF  IN  Equity. 

1.  Under  section  8.  c.  14.  Laws  1881,  per- 
soaai  property  of  tbe  character  and  unAa  the 
conditions  described  in  the  complaiut  must  be 
listed  and  assessed  in  the  county,  town,  or  dis- 
trict where  the  Oftner  or  agent  resides. 

2.  A  taxpayer  may  apply  to  a  court  of 
equity  for  protection  against  the  suture  and 
sail?  of  his  peraonal  property  in  sutlsfaction  of  a 
tax  wronnfuliy  and  unlawfully  levied  thereon. 

3.  When  the  same  personal  property  hai 
been  assesBed  in  different  couaties  for  the  same 
year,  and  tbe  owner  has  paid  the  tax  thereon  in 
the  county  of  his  residence,  he  may  i^aintain 
an  action  to  prevent  tbe  collection  of  the  tax  as- 
eteasf'd  in  another  county.  ultliou){b  the  question 
of  which  is  the  proper  county  for  its  assessment 
has  never  t>een  presented  to  the  state  auditor 
under  sectloD  14,  c.  14,  La^rg  1801. 

(SyllabUB  by  the  Court.) 

Appeal  from  circuit  court,  Douglas  county; 
E.  G.  Smith,  Judge. 

Action  by  0.  O.  Knnpp  against  Charles 
Mix  county  and  another.  From  an  order 
overruling  a  deman-er.  defendants  appeal. 
Affirmed. 

James  H.  Exou  and  O.  P.  Harben,  for  ap- 
pellants. E.  P.  Wanzer  and  R.  B.  THpp.  for 
respondent, 

FULLER,  J.  This  is  an  appeal  from  au 
order  overrullug  a  demurrer  to  a  complaint 
In  an  action  to  cancel  au  assessment,  and  to 
restrain  the  collection  of  ?ltt7.20,  peraonal 
taxes,  alleged  to  have  been  wrongfully  lev- 
led  against  plaintiff,  a  resident  of  Douglas 
county,  by  the  assessor  of  tbe  defendant 
Charles  5Iix  county,  upon  200  bead  of  cat- 
tle, for  the  year  1892.  It  appears  from 
the  complaint  that  respondent  has  been  a 
continuous  resident  of  Douglas  county,  and 
has  had  no  other  place  of  business,  for  tbe 
last  10  yeara;  that  during  the  winter  of 
1801-02  he  employed  certain  residents  of 
Chartes  Mix  county  to  take  and  winter  35 
lioad  of  cattle  belonging  to  blm';  that  on  or 
about  tbe  Ist  day  of  June,  1892,  be  listed  for 
taxation  all  his  personal  property.  Including 
tbe  35  head  of  cattle  above  mentioned,  wltb 
the  county  assessor  of  Douglas  county,  and 
on  the  1st  day  of  February,  18113,  paid  to  tbe 
treasurer  of  said  county  all  the  taxes  levied 
on  said  property.  Including  tbe  35  head  of 
cattle  so  wintered  In  Charles  Mix  county; 
that  plaintlS  duly  ap|>enred  before  the  board 
of  equalization  of  said  Charles  Mix  count}', 
and  demanded  a  cancellation  of  tbe  entire 
assessment,  which  was  refused.    Tbe  corn- 
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plaint  fartber  contafiis  the  lunal  avennents, 
—that  the  defendant  treoanrar  la  about  to 
proceed  to  collect  said  $167.20  by  distress 
and  sate  of  perscmal  property,  and  will  so 
collect  said  Illegal  tax,  tmleas  restrained  by 
order  of  the  court  The  prayer  for  relief  is 
In  ordinary  phrase^dogy,  and  consistent  with 
the  allegatf<ui8  of  the  complaint 

Relying  upon  section  14  of  chapter  14  of 
the  Laws  of  1881,  couns^  for  appellants 
malntahi  that  the  complaint  should  show 
that  plalntUT  bad  presoited  the  question  as 
to  tlio  place  of  taxation  to  the  state  auditor, 
whose  decision  thereon  would  be  flnaL  As 
to  all  qaestlous  arising  between  counties 
concerning  the  place  to  list  personal  prop- 
erly for  taxation,  the  statute  prorldes,  In  ef- 
fect, that  the  place  for  listing  and  assessiog 
the  same  shall  be  determined  and  fixed  by 
the  auditor  of  state;  but,  when  the  conten- 
tion Is  between  a  county  and  a  nonresident 
thereof,  we  are  Inclined  to  beUeve  that  appel- 
lants* position  is  untenable,  and  not  within 
the  scope  of  the  statute.  Under  section  S, 
Id.,  personal  property  of  the  character  de- 
scribed In  the  complaint  must  be  listed  and 
assessed  In  the  county,  town,  or  district 
where  the  owner  or  agent  resides;  and  in 
the  case  before  us  It  was  not  only  so  listed 
and  assessed,  but  a  tax  was  levied  thueon 
in  anothw  county,  and  Its  collection  was 
sought  to  be  enforced  after  the  owner  there- 
of had  subjected  the  same  to  taxation  In  the 
county  of  his  residence.  In  the  case  pre- 
sented, therefore,  two  different  couutles 
claiming  the  reranne.  it  would  seon  that  the 
application  to  have  the  place  of  taxation 
Hxed  by  the  auditor  should  be  made,  if  at 
all,  by  one  or  both  of  the  interested  counties, 
and  not  by  the  individual  taxpayer.  Section 
14.  Id. 

Counsel's  ctmtentlon  Out  plaintiff's  exclu- 
sive remedy  was  by  appeal  the  action 
of  the  board  of  county  commlsslouOTS,  sit- 
ting as  a  board  of  eqnallzatlfHi,  cannot  be 
favorably  entertained.  Assuming,  but  not 
conceding,  that  a  board  of  equalisation  has 
power  and  Jurlsdictlou  to  cancel  and  declare 
void  an  entire  assessment  claimed  to  be  ille- 
gal, or  to  refuse  to  take  socb  action,  that 
fKCt  would  not  preclude  a  taxpayer  from  ap- 
plying to  a  court  of  equity  for  protection 
against  the  s^zure  and  sale  of  bis  personal 
property  in  satisfaction  of  a  tax  wrongfully 
and  unlawfully  levied  thereon,  In  a  county 
of  which  he  was  not  a  resident,  and  In  which 
the  property  Is  presumed  not  to  have  been 
at  the  time  such  assessment  was  made. 
The  demurrer  was  properly  ovenuled,  and 
the  Judgment  entered  therein  Is  affirmed. 


8WEENET  V.  BAILBT  et  al. 

tSopreme  Court  of  South  Dakota.    Ang.  31, 
1895.) 

HsT-Orr  or  Jcdomixts  —  Noticb  or  Attobsit'b 

1.  S.  recoTored  Judgment  asainrt  B.  and 
another  (as  shetiff)  for  the  taltiug  and  conver- 
4ion  of  pcnonal  pcopoty.    B.  was  the  party 


interested,  tile  officw  only  acting  nnder  his  di- 
rection. B.  mlieeqQentlT  obtained  a  joint  and 
several  Jndgment  against  S.  and  another  on  a 
promissory  note,  npon  which  esecntion  was  re- 
turned nnaatisfied.  Bdd,  that  B.  was  entitled 
to  have  the  Jodgment  of  8.  against  him  set  off. 
pro  tanto.  agaiuat  his  judgment  against  S.  and 
another. 

2.  The  right  to  have  mutual  judgments  set 
off,  and  the  right  to  attorneys'  liens,  tie  dor- 
mant nntil  activel;  asserted;  and,  when  ivo- 
ceedings  for  setting  off  judgments  are  regularly 
Instituted,  tbey  are  not  defeated  by  subsequent 
notice  b;  the  attorney  of  his  claim  for  Ilea. 
(SyllabDB  by  the  Court.) 

Appeal  from  circuit  court,  PennlngtOD 
county;  William  Gardner,  Judge. 

Action  by  Thomas  Sweeney  against  Henry 
E.  Bailey  and  Robert  Boyd,  Jr.,  sheriff. 
Judgment  for  plaintiff.  From  an  order  al- 
lowing defendant  Bailey  to  set  off  mutual 
final  judgments,  plaintiff  appeals.  Affirmed. 

James  W.  Fowler,  for  appeliaat  Sidney 
J.  Parsons^  for  respondoits. 

KELLAM,  J.  This  Is  an  appeal  from  an 
order  of  the  circuit  court  of  Pennington 
county  allowing  a  set-off  of  judgments 
claimed  to  be  mutual.  In  an  action  in  claim 
and  delivery.  In  which  Sweeney  was  plain- 
tiff and  Bailey  and  Boyd  (aa  sheriff)  were 
defendants,  plaintiff  obtained  judgment  for 
1295.70  against  defendants.  In  an  action  on 
a  joint  and  several  promissory  note,  in  whlcb 
Bailey  was  plaintiff  and  Sweeney  and  one 
Ulockner  were  defendants,  plaintiff  obtained 
judgment  by  default  against  Sweeney  for 
¥1,117,  and  against  Glockner  for  fl.0S0.64. 
With  both  of  these  judgments  unpaid.  Bailey 
applied  to  said  court  In  which  the  judgments 
were  rendered  for  an  order  setting  off  Swee- 
ney's judgment  against  him,  pro  tanto. 
against  his  judgment  against  Swe^iey  and 
Ulockner.  This  application  was  made  on  the 
20th  day  of  June,  1894,  and  notice  of  the 
same  given  to  Sweeney  and  bis  attorney  by 
an  order  of  the  circuit  court  to  show  cause 
on  tbe  17th  day  of  July  why  the  application 
should  not  be  granted.  On  said  17th  day  of 
July,  and  prior  to  tbe  determination  of  tbe 
order  to  show  cause,  James  W.  Fowler  filed 
a  claim  for  a  lioi  as  Sweeney's  attorney  on 
the  judgment  against  Bailey  and  Boyd  as 
sheriff.  Upon  the  hearing  of  the  order  to 
show  cause,  the  court  allowed  and  ordered 
tbe  set-off  as  prayed;  and  fnmi  this  order 
Sweeney  appeals,  and  contends  that  tbe 
judgments  were  not  such  as  could  be  set  off 
as  mutual  judgmrats,  and,  further,  that  It 
could'  not  be  done  as  against  the  attorney** 
claim  for  lien. 

In  the  firat  judgment  as  between  himself 
and  his  codefendant,  Bailey  was  the  real 
party  In  interest;  Boyd  simply  acting  as  an 
otficer,  at  the  instigation  of  Bailey,  In  the 
foreclosure  of  bis  chattel  mortgage.  The 
judgment  went  against  them,  not  on  account 
of  any  irregularity  or  misconduct  on  the  part 
of  Boyd,  the  sheriff,  but  on  tbe  ground  that 
Sweeney  was  entitled  to  the  property.  Bai- 
ley ought,  therefore,  equitably,  to  pay  tbe 
Judgment  to  Sweeney.    The  ncond  Judr* 
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metit  was  In  faror  of  Bailey  alone,  but 
against  Sweeny  and  Glockner.  It  was  ren* 
-dered  on  a  Joint  and  several  promissory 
note,  and  the  Judgment  was  Jotnt  and  seT* 
waL  Bxecntlon  mlfflit  bare  Issued  tbeie- 
on,  and  bew  collected  from  Sweeney  alone, 
learlnc  him  to  his  right  to  reimbursement 
or  contribution  against  Olodtner.  As  be- 
tw«ai  Bail^  and  Sweeney,  tbe  former  was 
entitled  to  collect  tbe  Judgment  from  tbe  lat- 
ter, and  BO  was  entitled  to  bare  tbe  Judg- 
ment against  him  set  off,  pro  tanto,  against 
it.  It  could  make  no  difference  with  Glock- 
ner  how  Sweeney  paid  the  Judgment,  or  any 
part  of  It.  By  the  set-off,  Sweeney  simply 
paid  so  much  of  the  Judgment  against  blm 
and  Glockner,  the  same  as  though  execution 
bad  been  levied  upon  his  Judgment  against 
Ballej',  and  that  amount  realized  thereon. 
We  are  unable  to  see  bow  anybody  could 
rightfully  complain.  It  would  further  seem 
that  such  set-off  ought,  in  equity,  to  be  made, 
■as  It  appears  of  record  that  execution  on  the 
Judgment  against  Sweeney  and  Glockner 
only  realized  "a  small  sum"  to  be  applied 
thereon,  leaving  tbe  bulk  of  tbe  Judgment 
unsatisfied.  Wbile  tbe  power  of  tbe  court 
to  set  off  mutual  Judgments  Is  recognized  by 
statute  (secUon  5109,  Comp.  Laws),  It  Is  to 
be  exercised  on  equitable  principles,  and  for 
the  purpose  of  doing  right  and  Justice  be- 
tween the  parties.  22  Am.  &  Eng.  Enc.  Law, 
p.  446,  and  cases  there  cited.  The  right  to 
have  mutual  Judgments  set  off,  and  tbe  right 
to  attorney's  lien,  are  dormant  until  actlv^y 
asserted;  and,  wtien  the  proceedli^  for  set- 
ting off  these  Judgments  were  regularly  In- 
stituted, they  wore  not  defeated  or  affected 
by  subsequent  notice  by  the  attorney  of  his 
claim  for  lien.  The  party  flrat  asserting 
and  proceeding  to  enforce  his  right  acquires 
the  prior  and  superior  claim.  Plrle  v.  Hark- 
ness.  3  S.  D.  178,  52  N.  W.  581;  Horcb  T. 
Aultman  &  Taylor  Co.,  3  S.  D.  477,  54  N.  W. 

The  order  of  tbe  circuit  court  Is  af- 
ftrmed. 


PEI4DMAN  T.  TRUMBOWER. 

(Supreme  Court  of  South  Dakota.    Aug.  31, 
1895.) 

RSTIIW  ON  ApPIEAL  —  PitEPDXDSRAXCB  OF  EVI- 
PENCE— ThIAL   BT  C'oUHT. 

1.  The  findinps  of  the  trial  conrt  on  dla- 
pated  qoeetiona  of  fact  are  always  presnmptive- 
17  ngbt;  ana  tboueh,  under  our  atatute,  not  na 
controlling  upon  thia  court  as  the  verdict  of  a 
Jury,  tnuat  atand,  unlpss  the  evidence  clearly 
preponderatea  againat  them. 

2.  Tbe  evidence  in  thia  caae  examined,  and 
a«a  not  to  Justify  interference  with  the  trial 
court  a  flndlnga. 

(Syllabaa  by  the  Court.) 

Appeal  from  circuit  court.  Beadle  county; 
A  W.  Campbell,  Judge. 

Action  by  George  H.  l-'eldraau  against  B.  F. 
Trumbower.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Af&rmed. 

T.  H.  Null,  for  appelhint  B.  H.  Aplln.  for 
re^ondent 


KBLLAIC,  J.  Ai^llant  and  respondent 
were  partners  In  the  mercantile  business. 
The  partnership  was  dissolved,  and,  c<mem> 
rently  tberewltb,  resptmdent  sold  his  interest 
in  the  assets  of  the  firm,  enept  as  berdnafter 
noticed,  to  appelant  Trumbower,  and  one  Det 
la  Dona.  Each  partner  bad;  at  and  before 
the  dissolution,  an  overdrawn  acoonnt  upon 
the  books  of  tbe  company.  Prior  to  the  dis- 
solution a  mistake  was  discovered  in  appel- 
lant's account,  which  made  bis  indebtedness 
appear  on  tbe  twoks  $900  less  than  It  really 
was.  Both  imrties  knew  of  and  conceded  the 
mistake,  and  the  exact  amount  of  It,  and  a 
correction  was  entered  on  tbe  books.  In  the 
dissolution  and  sale,  everytblng  seems  to  have 
been  involved,  and  everything  was  transfer- 
red, except  the  "book  acconnts,"  and  these 
were  to  be  divided  equally  between  appellant 
and  respondent  Upon  tbe  theory  that  this 
$900  so  due  from  appellant  was  a  part  of  tbe 
book  accounts  to  be  divided,  the  respondent 
brought  this  action  against  appellant  to  re- 
cover one-half  of  it. 

The  case  was  tried  by  the  court  without  a 
Jury  and  Judgment  rendered  for  the  plaintiff. 
Defendant  appeals,  and  contends  that  the  evi- 
dence Is  insufficient  to  sustain  tbe  findings  of 
the  court  upon  which  the  Judgment  rests.  If 
the  only  question  were  whether  this  item  of 
$000  was  a  proper  and  legltlmato  part  of  the 
"book  accounts"  of  tbe  firm,  we  think  there 
could  be  bnt  one  answer.  The  Items  out  of 
which  it  grew  were  regularly  cliarged  to  ap- 
pellant, with  other  debits;  but  in  totalizing 
the  several  items  so  charged  tbe  sum  of  $152.- 
23  was  extended.  Instead  of  $1,052.23  as  it 
should  have  been.  If  tbe  same  error  bad  oc- 
curred In  the  account  of -a  customer,  the  error 
would  have  been  corrected,  and  tbe  account 
80  corrected  would  have  been  subject  to  equal 
division  between  the  partners.  In  this  case, 
however,  appellant  insists  that  the  circum- 
stances attending  the  settlement  between 
these  parties  as  partners  show  that  it  was 
their  understanding  and  intention  that  this 
$900  was  treated  as  an  independent  item, 
segregated  from  tbe  book  accounts,  and,  by 
itself,  settled  and  disposed  of  between  them, 
and  therefore  not  included  In  tbe  general 
agreement  for  an  equal  division  of  the  book 
accounts.  A  memorandum  was  made  and 
agreed  to  as  tbe  basis  of  their  settlement.  In 
this  memorandum,  showing  the  assets  of  the 
firm,  this  $900  appeared  as  a  separate  item, 
called  "B.  P.  T.'s  Overdraft,"  and  was  not  in- 
cluded in  the  amount  denominated  as  "Book 
Accounts."  Respondent's  ezplanaticui  of  this 
is  that  the  $900  was  an  item  by  Itself,  the 
"book  accounts"  of  the  memorandum  being 
only  the  aggregate  of  debits  as  they  appear- 
ed from  the  books  of  the  firm,  by  which  re- 
spondent's overdraft  or  debit  account  was 
$193.61,  and  appellant's  was  $338.20,  when  It 
should  have  been  $1,238.20;  that  on  account 
of  such  error  In  footing  the  $900  was  not  In- 
cluded in  the  "book  accounts"  of  the  mem-- 
omndum,  but  was  added  as  a  separate  item, 
but  with  no  iuteniion  that  it  sliould  be  treated 
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other  than  as  a  book  ludebtedncss  of  appel- 
lant to  tbe  firm.  Just  aa  It  really  was,  and 
would  hare  appeared,  but  for  tbe  mistake  re- 
ferred to.  Appellant  also  contends  that  the 
terms  of  respondent's  sale  of  his  interest  In 
the  firm  assets  to  appellant  and  Dona  show 
that  resp(»ident  then  understood  that  the  $900 
Item  was  canceled  by  their  settlement  and  di- 
vision. Respondent  answers  that  it  was  a 
"Inmp  trade,"  aa  it  appears  to  ua  to  have 
been,  giving  little,  If  any.  help  towards  a 
satisfactory  understanding  of  what  the  ap- 
pellant and  respondent  Intended  or  under- 
stood with  regard  to  tbe  disposition  of  this 
$900  Item  In  their  settlement.  The  case  tnma 
upon  tbe  Intention  and  understanding  of  the 
parties,— a  question  of  fact  answered  by  tbe 
court  npon  evidence  which,  as  we  read  it,  we 
tbink  might  have  supported  ft  finding  either 
way.  It  is  one  of  those  questions  of  fact 
wUch  the  trial  court  would  be  much  more 
likely  than  we  to  decide  correctly.  The  flnd- 
taig  of  fact  of  the  trial  court  Is  always  pre- 
sumptively right,  and.  though  not  as  controll- 
ing npon  this  court  as  the  verdict  of  a  Jury, 
must  stand,  unless  the  evidence  dearly  pre- 
ponderates against  It  We  cannot  demon- 
strate^ nor  are  we  satisfied,  that  it  does  so  In 
this  ease,  and  fior  that  reason  tbe  finding  can- 
not be  disturbed.  Tbe  judgment  of  the  circuit 
court  is  affirmed. 


In  re  NORTON.  In  re  NORTHWESTERN 
LOAN  &  INVESTMENT  CO.  STATE  ex 
rel.  CITY  OF  DULUTH  v.  JUDGES  OF 
DISTRICT  COURT  OP  ST.  LOUIS  COUN- 
TY (two  caaes).! 

(Sapreme  Court  of  Micnesota.  July  3,  1895.) 

COSBTITDTIONAI,  LlW — aBHEBAIi  AOTB— MUNICIPAL 

Cohpobations— SntKBT  Imphotbhents— Taxa- 
Tiorr— UxiFOttHiTT— Vaubitx  op  ASSBMMINT. 

1.  That  part  of  Gen.  Laws  1801,  c.  146.  subc. 
9  (Oen.  St.  18M.  SB  1337-1353).  which  provides 
for  the  levying  of  aaaesBments  for  local  improve- 
meota  is  not  in  confiict  with  tbe  state  constitu- 
tion, on  the  ground  that  it  authorizes  the  asseas- 
ments  to  be  made  upon  tbe  property  fronting 
upon  the  improrement. 

2.  Statutes  which,  on  B  proper  basis,  divide 
municipal  corpomtionu  into  classea  according  to 
population,  and  legislation  adapted  to  the  dif- 
ferent claaseB,  are  general  in  their  nature,  and 
are  not  a  breadi  of  a  conatitational  prohibition 
against  tbe  enactment  of  special  laws;  and  the 
mere  fact  that  at  the  time  of  the  passage  of  such 
a  statute  there  is  but  one,  or  a  limited  number  of 
mrnicipalities,  having  the  population  specified  in 
tbe  act,  doea  not,  of  itself,  render  it  uneonstitu- 
tional. 

3.  After  tbe  work  required  to  be  done  In 
making  certain  local  improvements  in  tbe  village 
of  Went  Duluth  had  been  placed  under  con- 
tract, the  village  council  proceeded  to  make  and 
levy  the  partial  assessment  provided  for  by 
chapter  146,  subc.  9.  5  ."i.  Gon,  Laws  1801  (sec- 
tion 1341.  Gen.  St  1894).  prescribing  the  terri- 
tory benefited,  and  the  basis  for  the  assessment. 
On  the  completion  of  the  work  tlie  council  lev- 
led  the  final  ansossmcnt  authorized  by  the  same 
section,  covering  the  same  territory,  and  on  the 
same  basis,  but  proportionally.  Jitid,  that  prop- 
erty holders  who  had  acquiesced  in  and  aanc- 
tioned  tho  first  asseaament.  by  falling  to  object 

>  Rehearing  denied. 


to  its  Jnstness  and  validity,  could  not  be  al- 
lowed to  oppose  and  contest  the  final  assessment 

on  grounds  which  would  hare  been  availaUe 
when  tbe  first  assessment  was  made. 

4.  HcUl,  that  ^e  conatitntiMial  mie  teqalr-. 
ing  uniformity  of  taxation  U  not  violated  tv  that 
part  of  section  5,  subc  0,  c  146.  Gen.  Laws  1881 
(section  1341,  Gen.  St.  1801).  which  authorises 
and  requires  a  partial  assessment  based  on  ^ 
estimated  cost. 

(Syllabus  by  tbe  Gonrt.) 

Appeal  from  district  court,  St  Louis  coun- 
ty; S.  H.  Moer.  Judge. 

In  the  matter  of  the  appeal  of  Martha  B. 
Norton  from  the  confirmation  of  an  assess- 
ment for  street  improvements  In  the  dty  of 
Duluth.  There  was  a  judgment  tor  appel- 
lant, and  the  city  brings  certiorari  Re- 
versed. 

In  the  matter  of  tbe  appeal  of  the  Norlb- 
western  Loan  &  Invratment  Company  from 
the  confirmation  of  an  assessment  for  street 
Improvements  In  the  city  of  Duluth.  There 
was  a  Judgment  for  appellant,  and  the  cl^ 
brings  certiorari.  Reversed. 

H.  H.  Phelps,  for  rehitor.  Carey,  Agatln 
&  Carey,  for  reqrandents. 

COLLINS,  J.  For  the  purpose  of  mak- 
ing certain  street  Improvements  In  the  vil- 
lage of  West  Duluth  in  tbe  year  1881,  steps 
were  taken  by  tbe  village  council.  In  ac- 
cordance with  the  provisions  of  Gen.  Lews 
1891,  c.  146,  subc.  9  (Gen.  St  1894,  H  1337- 
13.53).  Tbe  cost  of  tbe  proposed  impruve- 
ments  was  estimated  at  $108,000  by  the  vil- 
lage engineer,  and  after  the  work  had  been 
placed  under  contract  the  councU  proceeded 
to  make  an  assessmait  of  85  per  cent  of 
the  estimate,  as  required  by  tbe  terms  of 
chapter  140,  subc.  9,  {  5,  Gen.  Laws  1891 
(section  1341,  Gen.  St  1894).  After  the  com- 
pletion of  the  work,  which  cost  much  more 
than  was  estimated,  the  council  made  a  final 
assessment  authorized  by  tbe  last  para- 
graph of  said  section  5,  and  these  proceed- 
ings grew  out  of  such  assessment  and  Its 
confirmation  by  tbe  council,  In  the  year  1893. 
On  appeals  to  the  district  court  from  the  as- 
sessment, as  made  and  confirmed  by  the 
council,  taken  by  two  aggrieved  property 
holders,  a  trial  was  bad  which  resulted  In 
findings  of  fact  on  which  were  based  conclu- 
sions of  law  directing  entries  of  judgment 
setting  aside  and  vacating  tbe  assessment 
and  confirmation,  in  so  far  as  It  related  to 
appellants*  property,  upon  tbe  ground  of  Ir- 
regularity and  IllegaUty,  and  judgments 
were  so  entered.  January  1,  1894,  the  vil- 
lage became  a  part  of  the  city  of  Duluth,  the 
relator  In  these  proceedings  In  certiorari. 

From  tbe  return  It  appears  that  upon  tbe 
completion  of  the  work,  and  an  ascertain- 
ment of  the  amount  needed  to  meet  the  de- 
ficiency, tbe  village  council  proceeded  to 
make  a  final  assessment  A  resolution  was 
adopted,  reciting  the  facts,  and  stating  the 
balance  required  to  pay  In  full  for  tbe  Im- 
provement, and  then  ordering,  making,  and 
levying  a  final  assessment  of  the  exact 
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amouot  of  this  balance  "asalnst  all  of  the 
pn^erty  •  •  •  whleb  was  Bssessed  in 
the  former  uBBeBsment  for  said  ImproTement 
in  the  same  proportion  as  said  former  asiiess- 
ment  was  made."  The  former  assessment 
referred  to  was  that  of  85  per  cent.,  hereto- 
fore mentioned;  and  the  final  assodsuient 
was  ordered  and  levied  in  the  same  manner 
and  on  the  same  basis  as  the  flrst,  but,  of 
course,  proportionally.  la  the  saine  resolu- 
tion the  Tillage  assessor  was  directed  to 
make  the  assessment  roll  provided  for  and 
prescribed  In  said  subchapter  9,  S  7,  and  to 
return  it,  when  prepared,  to  the  cooncU. 
When  so  prepared  and  returned,  it  was  filed 
irtth  the  Tillage  recorder;  and  it  was  re- 
solved by  the  council  that,  as  filed,  it  be 
adopted  as  the  assessment  roll  for  the  assess- 
ment, and  that  the  respectiTe  sums  therein 
dedgnated  be  levied  and  assessed  against 
the  respective  pieces  of  property  therein  de- 
scribed, all  of  which  property  tlte  council 
found  and  determined  to  have  been  and  to 
be  benefited  by  the  improvemoit,  in  the  sums 
assessed  against  the  same,  as  well  as  the 
sums  theretofore  assessed.  It  was  also  re- 
solved that  the  roll  be  published,  together 
with  a  notice  of  tbe  time  when  and  the 
place  where  the  village  council  would  meet 
to  review  and  confirm  such  assemment,  and 
the  roll  and  tbe  notice  -w&n  duly  and  legally 
published.  At  tbe  time  and  place  fixed  by 
tbe  notice  the  councU  met,  and  the  appel- 
lants duly  oblected  to  the  confirmation  of 
the  assessment  for  a  number  of  reasons, 
some  of  which  were  abandoned  on  the  trial 
bdow.  Ttiese  objections  were  disregarded, 
and  a  resolution  introduced  and  passed  con- 
taining all  necessary  recitals,  and,  among 
others,  that  at  the  presoit  meeting  the  coun- 
cil had  duly  reviewed  and  considered  the  as- 
sessment, bad  beard  all  objections  to  the 
same,  and  bad  been  fully  advised  In  the 
premises.  Therefore  It  was  resolved  and 
ordered  that  the  assessment  so  made  and 
published  be,  and  It  was,  in  all  respects,  rati- 
fied and  confirmed.  By  law  (section  7,  su- 
pra), this  confirmatory  order  is  made  final, 
except  when  an  appeal  is  taken  to  the  dis- 
trict conrt,  and  there,  upon  trial,  the  original 
roll  and  resolution  confirming  the  assess- 
ment, or  duly-certified  copies,  are  prima  fade 
evidence  of  the  facts  therein  stated,  and  that 
the  assessment  was  regular  and  Just,  and 
made  In  conformity  with  the  law  (subcbai»- 
ter  9.  supra,  1 14). 

The  court  below  found,  as  facts,  the  exact 
manner  In  which  the  assessor  prepared  the 
assessment  roll  in  question;  that  he  ascer- 
tained the  amount  to  be  assessed  against 
each  lot  by  a  process  of  division,  and  appor- 
tioned tbe  same  In  proportion  to  the  frontage 
or  area;  that  tbe  assessment  was  made  with- 
out reference  as  to  how  the  lots  were  af- 
fected by  the  improvement,  and  without  re- 
gard to  benefits  conferred  thereon.  It  also 
fouDd  that  the  several  lots  were  differently 
And  variously  affected  by  the  Improvement 


It  also  found  that  many  of  the  lots  along 
the  streets  on  which  the  Improvement  was 
made  were  above  the  street  grade,  some  be* 
low,  some  were  upon  high  rocty  elevations, 
and  others  In  deep  depressions.  There  was 
{  no  finding  that  by  reason  of  these  irregnlari- 
'  ties  of  surface  the  property  here  In  question, 
belonging  to  appellants,  was  either  injured 
or  benefited  by  an  assessment  based  on  f  runt- 
age  or  area.  There  was  no  finding  as  to 
whether  the  assessor  had  obeyed  the  order 
of  the  council  under  which  he  pr^tared  the 
assessment  nam^y,  to  assess  and  ap- 
portion on  the  same  basis  and  In  the  same 
way  as  had  been  adopted  and  pursued  when 
the  flrst  assessment  was  made  and  appor- 
tionment had;  but  this  was  unnecessary,  as 
it  stood  admitted  on  tbe  trial  that  in  malt- 
ing out  the  final  assessment  roll  the  assessor 
covered  the  same  territory,  followed  the 
same  plan  and  method,  and  adopted  tlw 
same  bosia  He  assessed  and  apportioned 
in  the  same  manner,  but  proportionally,  the 
total  amount  required  being  less  than  the 
amount  of  tbe  first  assessment.  Bven  if 
this  admission  had  not  been  made,  counsel 
for  appellants  made  no  attempt  to  show  that 
this  final  assessment  was  not  upon  the  same 
property  covwed  by  the  earlier,  and  npon 
exactly  the  same  basla  In  fact,  it  could 
not  w^  be  upon  any  other  propnty,  or  upon 
any  other  basis,  wlttiont  gross  error  and  In- 
justice. As  to  this  earlier  assessment,  it 
was  not  shown  that  appellante  complained 
of  or  objected  to  it  On  tbe  other  hand,  It 
appears  that  they  acquiesced.  They  had  no 
complaint  to  make,  and  we  are  obliged  to 
hold  that  they  were  bound  by  it  when  the 
final  assessment  came  to  be  made.  As  to 
the  property  affected,  and  as  to  tbe  basis  on 
which  the  Msessment  was  to  be  made,  tlie 
question  was  res  judicata  when  the  first  as- 
sessment was  made  and  con&med,  and  no 
appeal  taken  from  the  confirmatory  order,  so 
far  as  appellante  were  concerned,— for  It  bad 
been  determined  what  property  had  be^  af- 
fected or  benefited  by  tbe  Improvement,— to 
what  extent,  and  how,  the  cost  of  the  Im- 
provement should  be  apportioned  and  as- 
sessed. On  these  Important  matters  the  ap- 
pellants .were  concluded  by  failing  to  file 
their  objections  when  tbe  question  flrst  came 
before  the  council  for  consid««11on,  or,  If 
they  did  file  objections,  which  were  over- 
ruled by  the  council,  by  neglecting  to  appeal 
OS  prescribed  by  statute.  Instead  of  their 
objecting  to  the  apportionment  and  assess- 
ment, it  appears  that  they  sanctioned  and 
acquiesced  in  it  fully;  for  in  the  notices  of 
appeal  herein  It  was  expressly  stated  that 
thdr  property  had  been  included  In  the  first 
assessment,  had  been  assessed,  and  remain- 
ed liable  for  tbe  amount  of  such  asseBS- 
menta  The  village  council,  having  then, 
and  for  the  purposes  of  this  fixet  assessmoit, 
prescribed  the  territory  benefited  by  tbe  im- 
provement, and  therefore  subject  to  an  as- 
sessment for  Ite  cost,  and  having  also  de- 
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tOTintned  the  basis  apon  whlcb  the  assess- 
ment should  be  made,  and  having,  in  accord- 
.ance  therewith,  actually  apportioned  and  as- 
aesaed  a  percentage  of  the  estlmnted  cost, 
waa  bound  by  Its  acts  when  It  came  to  make 
the  flnal  assesammt  It  could  not  then 
-change  the  boundaries  of  the  assessable  dis- 
trict, or,  without  having  been  directed  so  to 
do  by  an  appelate  tribunal,  adopt  another 
tMials  for  determining  how,  and  on  what 
basis,  the  benefits  should  be  apportioned 
and  the  coat  assessed.  If  the  council  was 
oonclnded  by  ita  acts  In  this  matter.  It  should 
follow  that  the  property  holders,  who  had 
prevloualy  admitted  the  justice  and  validity 
-of  the  action  of  the  council,  should  also  be 
■concluded.  Really,  there  was  an  applica- 
tion of  this  rule  of  concliult'eness  In  State  v. 
District  Court,  40  Minn.  6.  41  N.  W.  235. 

It  is  contended  that  ao  much  of  subchapter 
"fi,  J  6,  supra,  as  authorises  and  requires  an 
assessment  of  75  pet  cent,  of  the  estimated 
cost  of  the  Improranent,  and,  in  addition 
thereto.  10  per  cent  of  sudi  estimate  for  the 
purpose  of  defraying  necessary  expenses,— In 
all,  85  per  cent,  of  the  estimated  cost,— Is  un- 
ciniBtltutlonal,  because  Id  vlolatlcm  of  the  con 
stitntlonal  rule  of  equality  of  taxation.  This 
■assessment  is  made  after  the  work  bus  been 
placed  under  contract,  and  the  arKumeut  of 
counsd  proceeds  on  the  assumption  that  this 
assessment  Is  based  wholly  on  the  engineer's 
-estimate  (section  4)  of  the  cost,  and  without 
regard  to  the  contract  price,— an  arbitrary 
estimate,  which  may  be  very  much  more  tban 
the  actual  cost,  as  Indicated  by  the  contract. 
Unquestionably,  It  Is  within  the  power  of  the 
legislature  to  authorize  an  assessment  to 
meet  and  defray  the  cost  nnd  expense  of  a 
local  Improvement,  Including  Incidental  ex- 
penses, before  the  work  Is  completed.  How 
tills  shall  be  done— that  Is,  upon  wbat  esti- 
mate or  foundation— must,  inevitably,  be  a 
matter  for  the  exercise  of  legislative  discre- 
tion; for  there  is  no  possible  way  In  which 
the  exact  cost  can  be  determined  in  advance 
-of  the  performance  of  the  work.  It  Is  not 
Improbable  that,  taking  the  engineer's  esti- 
mate as  a  guide,  the  assessment  might  be  for 
■an  amount  In  excess  of  the  contract  price, 
with  a  reasonable  sum  added  to  cover  the 
incidentals,  and  thus  property  owners  lield 
liable  for  the  paymrat  of  money  not  needed, 
but  It  Is  not  to  be  presumed  that  the  estimate 
wUI  exceed  the  contract  price.  The  presump- 
tion Is  the  other  way,  and  that  the  engineer 
will  closely  approximate  the  actual  cost  That 
it  might  l>e  too  high,  and  tlint  the  first  a»- 
sosKinent  might  be  sufficimt  to  pay  In  full 
for  the  work,  is  provided  for  In  tliat  part  of 
the  law  which  declares  that  a  final  assessment 
shall  not  be  made,  unless  neccs.sary.  But  If 
an  excessive  assessment  -and  levy  should  be 
made,  and  a  larger  sum  of  money  collected 
than  required.  iDcquality  of  taxation  would 
not  result,  unless  the  surplus  was  withheld 
from  the  true  owners.— those  who  paid  It.— 
and  appropriated  to  some  foreign  purpn-si'. 


The  statute  contemplates  that  a  separate  and 
distinct  account  of  each  street  improvonent 
shall  be  kept  by  the  authorltlea,  and,  with 
this  done,  It  would  be  an  easy  nutter  for  the 
vUlage  council  to  o^lnst  and  retom  any  over- 
pins  or  excess.  No  express  stiitntoiy  provi- 
sion authorizing  such  action  would  be  essoi- 
tlal. 

It  Is  also  argued  that  the  village  act  of 
1891  Is  in  conflict  with  subdivisions  7  and  9 
of  section  3S  of  article  4  of  the  constltntlon, 
as  amended  In  18S1,  and  also  In  conflict  with 
the  provisions  of  the  same  article,  section  34, 
because  made  to  apply  solely  to  villages  hav- 
ing over  3.000  inhabitants,  the  fact  being 
that  West  Duluth  was  tbe  only  vUlage  to 
which  ita  provisions  were  applicable  at  the 
time  of  its  enactment  But  on  this  point  the 
law,  as  laid  down  In  a  large  number  of  cited 
cases,  Is  well  stated  In  15  Am.  &  Eng.  Enc 
Law,  p.  981,  in  the  following  language:  "A 
statute  which  divides  municipal  corporations 
Into  classes  according  to  population,  and  leg- 
islation adapted  to  tbe  different  classes,  nre 
now  generally  conceded  to  be  general  In  their 
nature,  and  not  a  breach  of  the  constitutional 
prohibition  against  the  enactment  of  special 
laws."  Of  cour&e,  the  division  must  be  on  a 
proper  basis.  The  mere  fact  that  at  the  time 
of  the  passage  of  such  a  statute  there  is  but 
one,  or  but  a  limited  numl)er  of  municipali- 
ties, having  the  population  specified  in  the 
act  does  not,  of  itself,  render  It  unconstitu- 
tional. Counsel  for  appellants,  in  support  of 
their  contention,  quote  an  expression  found 
In  State  v.  Cooley,  56  Minn.  MO,  58  N.  W. 
150.  in  the  opinlMi  written  after  reargument: 
"Examples  of  acts  obnoxious  to  this  rule  are 
laws  classifying  cities  on  the  basis  of  present 
population."  The  word  "present,**  In  that 
sentence,  was  used  advisedly;  for  we  bad  In 
mind  such  legislative  enactments  as  only  af- 
fected municipalities  having  the  designated 
number  of  inhabitants  at  the  time  of  the  en- 
actments, and  not  to  those  which  were  appli- 
cable whenever  a  municipality  acquired  the 
designated  numb^,  and,  through  Increase  of 
population,  came  within  the  provisions  of  the 
law. 

Tlie  contention  Is  also  made  that  such  por- 
tion of  said  subchapter  9  as  provides  for  the 
levying  of  an  assessment  for  local  improve- 
ments (section  1)  Is  unctmstltutional  and  void 
because  It  authorizes  assessments  upon  the 
property  fronting  on  the  Improvement, — an 
alleged  arbitrary  assessment  without  regard 
to  benefits.  We  need  not  discuss  this  [>oint. 
for  the  validity  of  local  assessments  appor- 
tioned according  to  benefits  ascertained  or 
benefits  Implied,  according  to  frontage,  or 
some  other  such  fixed  standard,  was  affirmed 
by  this  court  In  State  v.  Rels,  38  Minn.  371, 38 
N.  W.  97. 

We  have  discussed  all  of  the  questions 
which  we  regard  as  worthy  of  special  con- 
sideration. The  Judgments  appealed  from  are 
reversed,  and  the  tauses  remanded  to  the 
district  court  for  further  action. 
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BENEDICT  T.  ROOMS  et  al. 
(Supreme  Court  of  Michigan.   Sept.  20,  1895.) 

Hosuiii>  AKD  WiFB— Wife's  Kkpabatb  Estate— 
ValiUITT  op  Mortgage— Be SE98. 
A  mortimge  by  the  wife  to  secure  the 
repavmpot  of  money  embessled  by  her  husband, 
executed  at  the  time  she  was  first  informed 
of  her  hiisbaDd'fl  crime,  and  after  she  had  been 
told  by  the  one  whose  money  had  been  appro- 
priated that  he  "ibust  have  the  money  or  the 
aecnrity,  or  there  are  the  papers,"  and  "I  shall 
go  on  with  the  proceedings,  may  be  set  aside 
as  having  been  obtained  by  dnress. 

Appeal  from  circnlt  court,  Ionia  county,  'n 
cbaoc^r;  Frank  D.  M.  Davis.  Judse. 

Action  by  Sarah  J.  Benedict  against  William 
P.  Roome,  James  B.  Weir,  Jr^  and  William 
N.  Banks,  a  copartnership  under  the  firm  name 
of  William  P.  Roome  &  Ca,  to  have  Bet  a^de 
a  mortgage  executed  by  her  to  defendants, 
and  alleged  to  have  been  obtained  by  threats. 
There  was  a  decree  for  complainant  and  de- 
fendants aiv>eaL  Affirmed. 

Lemuel  Clnte  and  Mffler  &  Clute,  for  appel- 
lants.   R.  A*.  Hawley,  Cor  appeUee. 

GRANT,  J.  Complainant's  husband  had 
been,  for  some  years  prior  to  the  date  of  the 
mortgage  Involved  in  this  case,  a  traveling 
aaiesmnn  for  the  defendnnts,  a  copartnership 
of  New  York  City,  under  the  firm  name  of 
William  P.  Roome  &  Co.  He  collected  mon- 
«ya,  amounting  in  all  to  about  $800,  belonging 
to  hte  employers,  and  appropriated  the  same 
to  bis  own  use.  Under  hts  ovm  admissions, 
he  was  suHty  of  the  crime  of  embez^ment. 
His  wife,  tlie  ootiiirtalnant  knew  nothing  W 
this  state  of  affairs  until  about  the  time  of  the 
giving  of  the  mortgage.  He  had  no  prt^jerty. 
She  owned  a  bouse  and  lot  in  the  city  of  looia, 
which  were  deeded  to  ber  by  her  parents,  in 
consideration  of  whi(^  die  agreed  to  support 
them  duriug  their  lives.  Her  father  was  dead, 
her  mother  living.  Being  unable  to  secure 
the  payment  of  tbe  money  from  Mr.  Benedict, 
the  defendants  traced  the  claim  in  the  bands 
of  their  attorneys  for  collection.  One  of  the 
attorneys  went  to  her  house,  a  day  or  two  be- 
fore the  mortgage  was  given,  to  see  her  In  re- 
card  to  the  matter.  Mr.  Benedict  came  in 
before  the  attorney  had  disclosed  his  business, 
and  nothing  further  was  said.  .Tuue  19,  1893, 
one  of  the  attoroeys  wrote  a  letter  to  com- 
plainant, requesting  her  to  call  at  their  otBoe 
as  soon  as  convenient,  and  he  would  finish  tlie 
explanation  he  commenced  with  her  at  her 
bouse.  She  did  not  go,  but  on  the  morning 
of  Jime  21et,  she  met  the  attorney  in  n  store, 
who  asked  her  to  go  to  bis  office.  On  the  way 
lie  toid  her  that  her  husband  was  guilty  of  em- 
bezzlement, and  that  it  was  a  criminal  offense. 
In  the  office  he  explained  the  matter  further, 
and  read  to  her  letters  from  Mr.  Benedict  to 
the  film,  acknowledging  bis  use  of  tbe  money. 
The  attorney  told  her  that  he  thought  that 
perhaps  she  might  be  able  to  assist  Mr.  Bene- 
dict. 8be  told  him  that  she  had  nothing  ex- 
cept her  home,  and  that  she  felt  she  had  no 
v^K.w.no.li— 13 


right  to  use  that  until  her  mother's  death. 
She  declined  to  give  the  mortgage.  Defend- 
ant Weir  arrived  at  Icmia  about  3  o'clock  p.  m. 
of  the  same  day.  He  sent  a  letter  to  com- 
plainant, requesting  her  to  meet  him  at  tliG 
office  of  his  attorneys.  She  went,  and  Mr. 
Weir  then  informed  her  that  he  must  have  se- 
curity or  the  money.  She  said  she  would  go 
home  and  talk  with  her  mother,  and  return 
the  next  morning.  He  replied  that  be  must 
leave  that  evening,  and  must  know  by  C 
o'clock.  He  said:  "I  must  have  the  money 
or  the  secmlty,  or  there  are  tbe  papers  on  tbe 
table,  and  I  shall  go  on  with  the  proceedings." 
She  went  away,  and  returned  In  about  an  hour, 
and  gave  a  mortgage  upon  her  homestead  to 
seciue  the  amount  of  her  husband's  embezzle- 
ment. She  now  asks  to  have  this  mortgage 
set  aside  on  the  ground  of  Its  procurement  by 
duress  and  undue  Influence,  and  that  it  was 
given  for  the  purpose  of  compounding  a  fel- 
<my.  Proofs  were  taken  In  open  court,  and 
decree  entered  for  complainant. 

We  think  the  decree  cwrect.  It  Is  unneces- 
sary to  detail  the  evidence  at  length.  Mr. 
Weir  and  bis  attorney  studiously  sought  to 
avoid  any  such  threats  aa  would  vitiate  the 
security  they  might  take.  If  the  court  were 
to  be  governed  alone  by  tbe  words  used  to  her 
by  them,  tbe  portion  of  the  defendants  might 
be  sustained,  but  we  cannot  Ignore  the  con- 
closion  that  tbe  conduct  of  her  husband  -nas 
suddenly  dlselosed  to  her,  that  she  understood 
that  he  had  committed  a  crime,  ond  that  tbe 
papers  referred  to  by  Mr.  Weir  as  lying  upon 
tbe  table  were  prefAted  as  a  basis  of  a  olm- 
inal  prwecutloB.  We  think  It  clear  that  she 
gave  the  mortgage  under  an  Implied  threat  of 
criminal  prosecution.  If  they  so  meairt  It, 
and  slK  BO  understood  It,  and  for  that  reason 
gave  the  mortgage,  it  was  obtained  by  duress 
and  undue  influence,  Just  as  certainly  as 
though  an  express  threat  had  been  made.  The 
learned  circuit  Judge  saw  the  w^ltuesses,  ana 
was  therefore  better  able  to  Judge  their  truth- 
fulness and  to  reach  a  correct  conclusion.  We 
see  no  occasion  to  reverse  the  decree.  The 
case  comes  within  the  rule  established  in  the 
ftdlowing  cases:  Meecb  v.  Lee.  82  Mich.  274, 
40  N.  W.  383;  Miller  v.  Lumber  Co.,  98  Mich. 
1«S,  57  N.  W.  101;  Harvesting  Machine  Co. 
V.  namllton  (Wis.)  41  N.  W.  727.  Decree  af- 
fli-med,  with  costs.  The  olliar  justice  con- 
curred. 


MORET  v.  MASON. 

(Supreme  Court  of  Michigan.   Sept.  26,  189,").) 

Trovkb  fob  TiMBKit  Crx   fkom  Lasd  — WnE.s 
WILL  Lie— Qi  EWTiov  for  Jckt. 

1.  Trover  for  timber  cut  from  land  will  lie 
against  a  person  in  possession  claiming  under 
void  tax  deeds,  where  such  pns&ossion  is  fu- 
gitive, and  for  tbe  purpose  only  of  cutting  the 
timber. 

2.  In  trover  for  timber  cnt  on  unoccupied 
land,  there  was  evidence  that  defendant  agreed 
with  one  H.,  a  third  person,  that  H.  shonid  cut 
the  timber,  and  defendant  receive  a  certain  sum 


Digitized  by  Google 


194 


NOBTPIWBSTEUN  BBPOBTER.  Vol.  01. 


(Mich. 


per  M.  BB  stnmpage;  and  that  at  H.'b  tnggeB- 
tion,  and  with  reference  to  such  catting,  defend- 
ant procured  a  quitclaim  deed  from  ue  holder 
of  a  void  tax  title,  and  then  made  such  arrange- 
ment with  H.  It  appeared  that  the  timber  was 
cut  by  H.,  and  that  defendant  received  the 
amount  agreed  on.  Hdd,  that  whether  or  not 
defendant  was  a  joint  wrongdoer  was  for  the 
jury. 

Error  to  circuit  court,  Charlevoix  county; 
Roscoe  L.  Corbett,  Judge. 

Trover  by  Josephine  Moret  against  Albert 
E.  Mason.  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

R.  W.  Kane,  for  appellant.  B.  T.  Hal- 
^tead  and  O.  F.  Hull,  for  appellee. 

McORATH.  a  3.  Tills  la  troTW  for  tlm> 
ber  cut  from  nnoccnplecl  lands.  Defense,  a 
tax  title  Id  defendant,  and  a  tax  title  held  b; 
a  third  party.  The  conrt  held  both  tax  deeds 
void,  and  plalutltt  bad  Judgment 

It  Is  nrged  that  the  action  does  not  lie 
against  one  In  possession.  Clearly,  under  the 
evidence,  the  possesslcai  was  but  a  fugitive 
possession,  and  for  the  purpose  only  of  cut- 
ting the  timber.  Tbe  question  Is  ruled  1^ 
Cook  V.  Cook  (Mich.;  filed  July  2)  64  N.  W. 
12.  The  constructive  possession  was  In  plain- 
tiff. Tbe  conrt  having  declared  the  tax  deed 
void,  there  were  no  conflicting  titles  for  the 
Jui7  to  try.  Bnseh  v.  Xester.  70  Mich.  BSKt, 
38  N.  W.  45&  Defendant's  testimony  tended 
to  show  that  he  entered  Into  an  agreement 
with  one  Hull,  whereby  the  latter  was  to  cut 
and  hatd  the  timber  to  mill,  and  defendant 
waa  to  recdve  a  cert^  anm  per  M.  as  stmnp- 
age.  The  timber  was  cut  and  hauled  by 
Hull,  and  defendant  received  the  anurant 
agreed  upon.  His  own  testimony,  however, 
tended  to  show  that  at  Hull's  suggestion, 
and  with  reference  to  tlds  cutting,  he  pro- 
cured a  quitclaim  deed  firom  the  holder  of  tiie 
tax  title,  and  then  made  this  arrangement 
with  Hull  We  think  that  the  conrt  propedy 
left  it  to  the  jury  to  determine  whether  or  not 
lie  was  a  Joint  wrongdoer. 

The  mle  aa  to  the  measore  of  damages  was 
that  laid  down  in  Gnnt  v.  Smith.  26  Mich. 
'Mi.  In  Winchester  v.  Craig.  S3  Mich.  205, 
the  Jury  expressly  found  that  the  defendants 
cut  the  timber  by  mistake.  Tbit  case  does 
not  disturb  the  mle  adopted  In  Grant  v. 
Smith.  As  in  -tbat  case,  punitory  damages 
were  not  allowed,  and  what  was  said  \u  the 
court  as  to  the  nature  of  the  trespass  was 
without  prejudice.  The  Judmiiont  Is  affirmed. 
The  otiifr  JiiMtkt'S  concurred. 


MAHIAT  T.  CODDE. 
(Siipri'me  Conrt  of  MichiKan.   Sept.  26,  1885.) 
Objections  to  Evikksck — Kkview  on"  Appkai. 

1.  Krror  in  the  admission  of  toHtiwony  will 
not  fiiisiilered  on  appoal  unless  tlir-  grounds 
of  objection  wcic  Btated  at  the  tiinc;  and 
counsel  will  lw>  limitfxl  to  the  reasons  then  iriTcn. 

2.  Objections  not  rniKpd  In  tha  court  below 
n-ill  bo  wholly  di»n>giiriU>d  on  ap|K>aL 


Error  to  circuit  court,  Wayne  ooonly;  Bob- 
ert  E.  Fra«a-,  Judge. 

Action  by  Mary  Mahlat  against  August  Oxi- 
de for  breadi  of  HMnmise  of  marriage.  From 
a  Judgment  tat  plaintiff,  defendant  brings  er- 
ror. Affirmed. 

Oscar  M.  Springer,  for  appellant  William 
Stacey,  for  appellee. 

GRANT,  J.  Plalntm  recovered  verdict  and 
judgment  for  $5,000  for  breach  of  promise  of 
marriage.  The  defendant'a  wife  died  Juno 
19th,  and  on  August  following  he  commenced 
his  attentions  to  philntlfC.  September  12tli 
he  pressed  marriage  to  ber.  He  admits  tlie 
proposal.  She  testified  that  she  promised  to 
consider  the  propoeal;  that  two  days  after  he 
came  for  an  answer,  and  she  accepted.  The 
acceptance  is  denied  by  him.  The  Jmy  found 
that  tbe  marriage  contract  waa  consummated, 
and  the  prooft  are  ample  to  sustain  tlielr  find- 
ing. His  letter  to  her  dated  October  11th  is 
eondnslve  on  this  point.  Reforlng  to  Uie 
conduct  of  his  daughter  to  tbe  plataitlff  sbmtly 
before,  evidently  owing  to  hen  onmdUon  to 
the  marriage,  he  wrote:  "If  the  whole  wcvld 
turned  against  our  imlon,  thore  would  be  no 
change;"  and  signed  himself  "Tour  Intended." 
Tbe  question  of  the  ccmtract  was,  therefore, 
properly  left  to  the  jury,  and  thdr  finding  Is 
conclusive. 

1.  Two  questions  were  asked  by  plaintiff's 
counsel,  to  which  counsel  for  defendant,  ac- 
cording to  the  record,  simply  said,  "Objected 
to,"  giving  no  reasons  for  his  objections.  The 
reasons  now  urged  against  their  admissibility 
are  not  such  as  would  at  once  occur  to  the 
court  Such  a  statement  is  not  a  auffldent 
basis  for  an  exception,  and  will  not  be  G<m- 
sldered  upon  appeal.  (3onnsd  must  state  tbe 
reasons  for  their  objections,  and  will  be  lim- 
ited, In  this  court,  to  the  reasons  stated.  Ab- 
bott V.  Chaffee,  83  Mich.  250.  47  N.  W.  216; 
Meikle  v.  Bennington  Tp.,  68  Mich.  133,  35 
M.  W.  846,  and  authorities  there  dted. 

2.  Oninsel  for  defendant  made  a  motiw  for 
a  new  trial,  alleging  19  reasons  therefor.  This 
motion  was  overruled,  and  the  defendant  ex- 
cepted. Tbe  only  emn-  asdgned  upon  this 
motion  is  tbat  the  conrt  erred  In  deujing  it, 
for  the  reasons  therdn  set  forth.  It  Is  unnec- 
essary to  determine  the  question,  urged  by 
plaintiff's  counsel,  whether  the  exception  and 
iissigDment  are  suflldently  d^nlte.  Many  of 
these  reasons  r^er  to  pcrfnts  npt  raised  upon 
the  trial,  and  to  which  the  attention  of  the 
court  nvas  not  called.  These  cannot  be  con- 
sidered upon  review  this  court.  Waters 
man  v.  Watenuau,  34  Mich.  490;  Lane  v. 
Boom  Co..  62  Mich.  63,  28  N.  W.  786;  Wlckn 
V.  Ross,  37  Mich.  4G4;  Mining  Go.  v.  Harris. 
24  Mich.  115.  The  instructions  of  the  court 
covered  all  the  essential  features  of  the  case, 

I  and  were,  thcreftu^,  mifficient.  If  counsel  de- 
'  aired  more  explicit  iustructlous,  they  should 
'  have  ^eseuterl  tlieir  requests  to  the  court, 
i  Bifiwu  V.  Furniture  Co.,  65  Mich.  360,  32  N. 
I  W.  411. 
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It  was  also  Insisted,  upon  the  motion  for  a 
uew  tHal,  that  tbe  verdict  was  so  excessive 
tlmt  tlie  court  should  Interpose  and  grant  a 
new  trial.  The  learned  clrcnlt  Judge  passed 
upon  this  question,  and  decided  otherwise. 
It  l9  now  urged,  with  great  persistency,  that 
tills  court  should  reverse  the  verdict  for  that 
reason,  and  counsel  make  a  strong  argument 
upon  the  merits  of  the  controversy,  which 
nuiild  l«  veiy  appropriate  before  a  jury.  The 
testimony  is  very  strong  that  tbe  plaintiff  re- 
fused to  live  in  the  house  In  which  be  was  then 
living;  that  she  insisted  upon  a  transfer  of 
property  to  her,  and  that  her  sister  should  live 
with  them,  at  his  exi>enBe;  and  that  she  said 
be  was  too  old,  and  she  didn't  want  him. 
Some  of  these  statements  were  admitted  and 
explained,  and  others  denied.  There  was  a 
(.-tear  conflict  of  evidence  upon  all  the  essential 
points  of  the  case.  The  circumstances  under 
which  tbe  contract  was  made  and  brolcen,  and 
the  financial  condition  of  the  parties,  were 
fairly  placed  t>efore  the  jury,  whose  peculiar 
province  it  was  to  assess  the  damages.  We 
cannot  hold  the  verdict  to  be  so  gi'ossly  exces- 
sive as  to  demand  our  Interference  grant- 
ing a  new  trial. 

3.  Error  is  aselgued  upon  the  instructions 
given  at  the  request  of  the  plaintiff.  They 
were,  in  substance,  the  same  as  those  approved 
by  this  court  in  MiUer  v.  Rosier,  31  Mich.  479. 

4.  Complaint  is  made  of  the  argument  to  the 
Jury  by  the  plaintiff's  counsel.  We  find  noth- 
ing in  it  which  requires  a  reversal  of  the  case, 
iind  it  would  be  of  no  benefit  to  the  profcssl.>u 
to  quote  the  language  complained  of,  with  tlie 
ejpJanation  necessary  to  its  full  understand- 
Ing.   The  Judgment  {s  afflrmed. 

HOOKBR,  J.,  did  not  sit  The  otlier  Jus- 
tices coDcui-red. 


OLIVER  &  ROBERTS  WIRE  CO.  v. 
WHEELER  et  aL 

(Suprmie  Court  of  Michigan.  Sept  26,  1883.) 

Fbaddui.I!(t  CoNVBTAircB— Salb  bt  Firm  to 
Pat  Dxbt. 

Defendant  who  owned  the  stock  of 
Roods  of  a  firm  composed  of  himself  aud  broth- 
er E.. — the  latter  having  on^  a  working  inters 
efit, — negotiated  a  sale  of  the  stock  to  L.,  in 
exchange  for  a  farm;  but,  the  farm  being  of 
less  value  than  the  stock,  it  was  agreed  that  E. 
should  become  L.*s  partner,  and  a  joint  note 
was  given  by  them  to  defendant  for  the  dif- 
ference between  the  price  of  the  farm  and  the 
stock.  Several  years  later,  tbe  firm  of  E.  & 
L..  Iiecoming  embamiHsed,  trangferred  the  fix- 
tures and  accounts  to  defendant,  tbe  latter  pay- 
ing part  cash,  and  turning  back  to  E.  &  L.  toeir 
joint  note,  upon  which  little  bad  been  paid. 
Ileid,  that  such  transfer  could  not  be  assailed 
by  creditors  of  the  firm  of  E.  &  L. 

Error  to  circuit  court,  Shiawassee  county; 
Cbarlea  H.  Wisner.  Judge. 

Garalehment  proceedings  by  the  Oliver  & 
Roberta  Wire  Company  agumst  Edward  M. 
Wheeler  and  another,  principal  defendants, 
aud  Frauds  M.  Wheeler,  garnishee  defend- 


ant Prom  a  judgment  for  the  garnishee  de- 
fendant, plalntirc  brings  error.  A^med. 

Lyon  &  Hadaall,  for  appellant  &  F. 
Smith,  for  appellees. 

MONTGOMERY,  J.  Plaintiffs  seek  to 
charge  the  defendant,  by  proceedings  in  gar- 
nishment, as  having  property,  money,  and 
efTects  in  bis  bauds  belonging  to  Edward  M. 
Wheeler  and  Charles  B.  Lovett  and  as  be- 
ing indebted  to  the  principal  defendants  as 
copartners.  Defendant  disclosed,  denying 
that  he  was  Indebted  to,  or  had  any  property 
in  his  possession  belonging  to,  the  principal 
defendants.  An  examination  was  (Iemandp<l. 
and  was  had  before  a  circuit  court  commis- 
sioner, and  it  appeared  from  this  examlmi- 
tion  that  prior  to  September  25,  luyi.  defend- 
ant and  Edward  M.  Wheeler  had  been  con- 
ducting a  hardware  business  at  Uwosso,  un- 
der the  firm  name  of  Wheeler  Bros.  EMward 
M.  had  no  capital  inveated.  bat  had  a  work- 
ing interest  At  the  above-mentioned  date, 
tbe  assets  of  the  firm  amonnted  to  9S,1(X>. 
Defendant  being  the  owner  of  the  whole 
stock,  negotiated  a  sale  to  Charles  Lovett. 
agreeing  to  take  his  farm  In  excbange.  Upon 
taking  the  inventory,  it  appeared  that  the 
value  of  the  stock  exceeded  the  value  of  the 
farm  by  13,113.62.  It  was  then  agreed  that 
Edward  M.  Wheeler  should  become  a  partner 
with  Lovett  and  a  joint  note  was  made  by 
Edward  M.  Wheeler  and  Charles  Lovett  for 
the  amount  of  difference  Iwtween  the  price  of 
the  farm  and  the  stock.  The  business  was 
conducted  by  Lovett  and  Wheeler  until  June 
7, 1894,  when  the  garnishee  defendant,  Frau- 
ds M.  Wheeler,  bought  hack  tbe  fixtures  and 
accounts,  paying  therefor  ^,G0O,  by  assum- 
ing a  chattel  mortgage  of  92,100,  paying 
$1,000  In  cash,  and  turning  liack  to  Wlieeler 
&  Lovett  the  note  of  $3,113,  upon  which 
there  remained  due  to  the  defendant  $2,500. 
The  plaintiff  demanded  a  trial  of  the  issues, 
and  a  trial  was  had  before  tne  court  with  a 
Jury. 

Some  of  the  assignments  are  based  upcn 
exceptions  to  testimony  bearing  upon  the 
question  of  whether  the  note  was  received  as 
a  copartnership  note,  or  as  the  note  of 
Wheeler,  upon  which  Lovett  was  surety.  We 
think  it  unnecessary  to  discuss  these  excep- 
tions In  detail,  for  we  think  l£  appears  by  tbe 
original  examination  that  the  sale  was  made 
to  Wheeler  &  Lovett,  and  that  this  note  was 
received  as  a  part  of  the  consideration;  and 
we  think  It  is  equally  clear  that,  as  betwecii 
Wheeler  and  Lovett  the  obligation  wss  In- 
tended to  be  Wheeler's,  and  that  Liovett  was 
a  surety.  Nevertheless,  the  note  was  a  joint 
obligation  of  tbe  two.  In  form  and  in  law. 
It  is  contended  that  the  note  was  the  indi- 
vidual debt  of  one  partner,  and  that,  after 
the  insolvency  of  the  partnership,  the  part- 
nership assets  were  turned  out  to  pay  the 
debts,  with  knowledge  of  tbe  party  who 
took  them,  and  that  the  creditors  occupy  a 
position  entitling  them  to  assail  this  trans- 
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for,  and  set  it  asldo.  We  tlilnk  this  position 
cannot  be  maintained.  Tills  property  was 
certainly  eaultably  liable  for  tbe  purchase 
price.  The  legal  owners  were  Jointly  liable 
to  the  defendant,  and  the  property  was  sub- 
ject to  be  seized  by  a  process  against  the  two, 
who  were  the  only  members  of  the  firm,  and 
the  only  ones  legally  intereeted  in  the  property. 
Pars.  Partn.  S  248,  note  1;  HaU  v.  Blchardeon 
(N.  H.)  20  Atl.  978;  Saunders  t.  Bellly,  105 
N.  Y.  12,  12  N.  E.  170;  Ck)uchman's  Adm'r  t. 
Maupin,  78  Ky.  33.  This  being  the  case,  it 
would  seem  to  follow  logically  that  the  par- 
ties might,  by  agreement,  turn  out  the  same 
property  In  the  payment  of  a  debt.  Tbe 
case  is  quite  different  than  it  would  be  if  the 
debt  were  In  fact  the  obligation  of  but  a 
single  partner,  and  the  property  not  sub- 
ject to  seizure.  In  a  case  of  the  dlstriDution 
of  the  assets  of  a  copartnership  In  bankrupt- 
cy, it  Is  true,  a  creditor  who  holds  the  Joint 
obligation  of  all  the  parties  la  not  permitted 
to  share  in  the  distribution  of  the  copartner- 
ship property  (Para.  Partn.  S  391;  Bates, 
Partn.  |  829);  although  tbe  authority  upon 
this  question  Is  not  uniform  (see  cases  cited 
In  note  to  Bates,  Partn.  $  820,  and  the  com- 
ments of  tbe  author  in  Pars.  Partn.  8  391). 
While  recognizing  this  rule  of  distribution 
In  liankruptcy,  we  can  see  no  reason  why,  in 
case  there  is  no  infringement  of  tbe  assign- 
ment statutes,  and  in  the  atisenc-e  of  a  bank- 
ruptcy law,  the  legal  owners  of  the  property 
may  not  turn  it  out  In  payment  of  a  debt 
upon  whlcb  It  is  subject  to  scuare  by  legal 
process. 

Plaintiff  also  insists  that  the  question  of 
whether  this  transfer  was  In  fraud  of  cred- 
itors of  Wheeler  &  Lorett  should  have  been 
submitted  to  the  Jury;  the  statement  in  the 
brief  being  that  payment  tor  the  property 
"by  Indorsement  on  an  IndlTldual  debt  to 
him  of  one  partner,  who  was  his  brother,  of 
the  greater  portion  of  the  purchase  price,  the 
price  paid,  and  the  tndefintteness,  to  say  the 
least,  as  to  what  became  of  the  $1,000  cash 
paid,  which  plaintiff  insisted  was  a  pre- 
tense merely,  and  intended  only  for  the  pur- 
poee  of  reliering  the  defendant  from  the  posi- 
tion of  having  paid  nearly  the  whole  pur- 
chase price  by  a  credit  on  a  precedent  debt 
from  one  partner  to  hlni,  were  all  evidences 
of  fraud,  which'  the  plnlntifF  was  entitled  to 
have  submitted  to  the  jury."  This  conten- 
tion is,  in  large  part,  based  upon  the  as- 
sumption that  this  was  the  Individual  debt 
of  Edward  M.  Wheeler,  whereas,  in  fact,  as 
we  have  shown,  it  was  the  joint  obligation 
of  the  two,  and  a  demand  enforceable 
against  the  two,  and  against  the  very  prop- 
erty purchased  by  the  defendant.  Xor  do  we 
think  there  is  any  indetlnlteness  In  the  Rtate- 
ment  of  the  witness  as  to  what  was  done 
with  the  $1,000  cash.  He  stated  that  it  was 
paid  down  on  the  desk,  but  he  does  not 
know  which  oi  the  defendants  took  It.  This 
can  hardly  be  said  to  be  evidence  of  bad 
faith,  and  upon  a  full  examluatiou  of  tbe 


record,  the  case  depending  in  most  part  upon 
the  testimony  of  the  garnishee  defendant,  we 
are  unable  to  discover  any  fact  or  circum- 
stance from  which  the  Jury  would  be  Justified 
Id  finding  anything  other  than  that  the  de- 
fendant in  good  faith  bougnt  and  paid  for 
these  goods,  if,  as  matter  of  law,  he  was 
entitled  to  use  in  payment  the  note  In  ques- 
tion. Having  determined ,  tnat  he  had  this 
right,  we  think  no  error  was  committed  Dy 
withdrawing  the  case  from  the  Jury.  The 
Judgment  will  be  affirmed,  with  costs.  The 
other  Justices  concurred. 


SCHOOL  DIST.  NO.  11  OF  ALPINE  TP.  t. 

BATSCHE. 
(Snpreme  Court  of  Michigan.   Sept.  26.  1883.) 
Landlord  and  Tenant— Tenant  at  Soffehakce. 

1.  Where  a  teacher  is  given  posaession  by 
the  school  district  of  the  rooms  in  the  achoc^ 
building,  other  than  the  school  room,  (or  the 
purpose  of  enabling  him  better  to  perform  his 
duties  as  teacher,  and  there  la  no  letting,  in 
terms,  or  rent  reserved,  his  iwssession  is  that 
of  tbe  school  district,  and  the  relation  of  land- 
lord and  tenant  does  not  exist. 

2.  One  who  has  been  given  possession  of  a 
building  as  employe  of  the  owner,  without  any 
relation  of  landlord  and  tenant  being  created. 
Incomes  a  tenant  by  sufferance  by  continuing 
to  hold  posseuion  after  termination  of  liis  em- 
ployment. 

Error  to  circuit  court,  Kent  comity;  WU- 
11am  E.  Grove,  Judge. 

Action  by  school  district  X&  11  of  Alpine 
township  against  Aloys  Batscbe.  Judgment 
for  defendant  Plaintiff  brings  error.  Re- 
versed. 

Wolcott  &  Ward,  for  appellant  Francis  A. 
Stace  (Carroll,  Turner  &  Kirwan.  of  counsel), 
for  appellee. 

MONTGOMERY,  J.  This  proceeding  was 
Instituted  before  a  circuit  court  commissioner 
to  recover  possesion  of  the  lower  floor  of  a 
school  building,  the  complaint  alleging  that 
the  said  school  district  Is  landlord  of  said 
premises,  and  that  said  Aloys  Batscbe  is  the 
tenant  of  said  school  district,  and  that  said 
Aloys  Batscbe  holds  said  premises  unlawfully 
and  against  the  wUl  of  said  school  district, 
and  that  said  school  district  Is  entitled  to  pos- 
session of  the  same.  The  building  in  ques- 
tion is  a  two-story  building;  the  school  mom 
being  on  the  second  floor,  and  the  rooms  be- 
neath being  occupied.  In  connection  witb  tbe 
school  room,  by  the  teacher.  In  1885,  the  de- 
fondant  contracted  with  the  district  board  to 
teach  sclinnl  for  seven  months,  and,  in  pursu- 
ance of  the  contract,  took  possession  of  the 
building,  the  same  as  any  teacher  does.  He 
had  poFisession  of  the  keys  of  the  building, 
and  continued  to  teach  the  school  throughout 
tbe  term,  and  remained  there  afterwards,  and 
has  always  from  that  time,  until  the  com- 
mencement of  this  suit,  been  in  possession  of 
the  building.  Every  year  the  district  has 
contracted  witb  hlui,  and  he  lias  continued  to 
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te&cb  the  school.  The  school  term  ended  to 
Jane,  1892,  and  Augtist  31,  1S92,  uottce  to 
quit  waa  served.  The  case  tamed  In  the  court 
below  upon  the  question  of  whether  the  re- 
lation of  landlord  and  tenant  existed.  The 
circuit  Judge,  being  of  the  opinion  that  It  did 
not,  directed  a  vei-dlct.  and  plaintiff  brings 
error.  Numerous  questions  are  discussed  In 
the  brief  of  the  complainant's  counsel,  bat 
we  think  it  cannot  be  fairly  said  that  the  cir- 
cuit judge  was  called  upon  to  pass  upon  any- 
thing more  than  the  simple  question  of  wheth- 
er the  relation  of  landlord  and  tenant  existed. 
Not  only  was  this  the  question  presented  by 
complainant's  and  defendant's  counsel  as  the 
sole  question  In  the  case,  hut  the  complaint 
upon  which  this  suit  was  founded  waa  based 
uptm  this  relationship.  This  question,  how- 
ever, resolves  itself  into  two  branches:  Firat, 
was  the  occupancy  In  the  first  instance  as  a 
tenant?  and,  second,  was  complainant  enti- 
tled to  ti-eat  defendant's  subsequent  holding 
as  that  of  a  tenant  at  sufferance? 

It  is  fairly  inferable  from  the  statement 
made  by  plaintifC's  counsel  below  that  the 
occupation  of  the  premises  was  Incident  to, 
and  deemed  essential  for,  the  performance  of 
the  duties  of  the  defendant  as  teacher.  It 
was  not  proposed  to  show  that  there  waa  a 
distinct  letting  of  these  premises  occupied  by 
defendant,  or  that  any  rent  was  received.  It 
has  been  held  that  under  such  circumstances 
tbe  occupant's  possession  is  that  of  the  em- 
ployer, and  that  tbe  relation  of  landlord  and 
tenant  does  not  exist.  Rex  v.  Inhabitants  of 
Cbesbunt,  1  Bam.  &  Aid.  473;  State  v.  Cur- 
tis, 4  Dev.  &  B.  222;  Stock's  Case,  2  Leach. 
1015:  Haywood  v.  Miller,  3  Hill,  90;  Ker- 
rains  t.  People,  60  N.  Y.  221.  The  case  last 
cited  is  well  reasoned,  and,  we  think,  notes 
the  proper  distinctions.  It  states:  "The  case 
of  Hnghes  v.  Parish  of  Chatham,  5  Man.  &  G. 
54,  in  which  it  was  said:  There  is  no  incon- 
sistency in  the  relation  of  master  and  servant 
with  that  of  landlord  and  tenant  A  master 
may  pay  his  servant  by  conferring  upon  him 
an  Interest  In  real  property,  either  in  fee,  for 
years,  or  at  will;  and  if  he  do  so  the  servant 
then  becomes  entitled  to  the  legal  incidents 
of  tbe  estate,  as  much  so  as  if  it  were  pur- 
chased for  any  other  consideration.' "  But 
in  the  main  case  the  court  held  that,  where 
tbe  occupancy  of  the  house  was  for  the  pur- 
pose of  enabling  the  servant  the  better  to 
perform  the  service,  the  occupancy  was  that 
of  the  master,  and  not  of  the  servant  We 
think  tliat  this  Is  the  rule  In  a  case  where, 
as  in  the  present,  there  was  no  letting  In 
terms,  no  rent  reserved,  and  where  It  is 
dear  that  the  purpose  of  the  occupancy  was  to 
enable  the  employ^  to  perform  the  service 
of  his  employer.  The  case  of  Bristor  v.  Burr, 
120  N.  Y.  427,  24  N.  E.  937,  cited  by  counsel, 
does  not  overrule  Kerrains  v.  People,  but  Is 
entirely  consistent  with  It  the  court  placing 
tta  conclDslon  In  that  case  upon  the  ground 


that  the  relation  of  master  and  servant  did 
not  exist  between  the  defendants  and  the 
plaintiff.  But  we  think  that,  upon  the  state- 
ment of  counsel  (upon  which  the  case  was 
decided  below),  defendant  became  a  tenant 
at  sufferance.  That  such  a  relation  may 
grow  out  of  an  occupancy  by  a  servant  la 
recojrnized  In  Kerrains  v.  People.  In  that 
case  it  was  said,  It  Is  true,  that,  in  order  to 
have  the  effect  to  create  a  tenancy  by  suffer^ 
ance,  the  occupancy  must  be  sufficiently  long 
to  warrant  an  Inference  of  conK^nt  to  a  differ- 
ent holding,  but  we  are  aware  of  no  case 
which  fixes  the  precise  time  within  which 
such  consent  may  be  inferred.  In  People  v. 
Annis,  45  Barb.  304,  It  was  held  that  on  the 
termination  of  the  tenancy  the  continued  oc- 
cupancy of  the  servant  must  be  deemed  that 
of  a  tenant  by  sufferance.  The  court  say: 
"The  contract  for  the  service  having  been 
terminated,  and  an  end  put  to  It  In  this  way 
the  right  of  occupancy  under  It  went  also, 
and  was  ended.  The  relator,  after  that  was 
in  possession,  not  as  a  trespasser,  but  as  one 
holding  after  his  right  of  occupancy  had  been 
extinguished;  and,  of  course,  he  became  a 
tenant  at  will  or  sufferance." 

It  is  contended  by  defendant's  counsel  that, 
in  order  to  have  a  tenancy  grow  into  one  by 
sufferance,  it  must  originally  have  been  cre- 
ated by  an  agreement  for  one  by  the  parties, 
and  that,  as  no  agreement  for  a  tenancy  ever 
existed,  the  relation  cannot  arise.  We  do 
not  BO  understand  tbe  law.  We  think  tbe 
rule  is  that  a  person  In  possession  of  land 
lawfully,  who  holds  over  without  right,  be- 
comes a  tenant  at  sufferance,  if  the  owner 
suffers  him  to  remain  in  possession  a  sutfl- 
clent  length  of  time  to  Imply  an  Intentional 
acquiescence  In  the  occupancy,  and  it  is  not 
necessary  that  the  previous  holding  be  that 
of  a  tenant.  It  Is  stated  in  defendant's  brief 
that  the  lax>se  of  time  was  not  sufficient  to 
raise  a  presumption  of  consent.  But  a  con- 
sent to  occupancy  is  not  necessary  to  create 
a  tenancy  by  sufferance.  It  is  said  In  Wood 
on  Landlord  and  Tenant  (section  7):  "The 
tenancy  Is  of  such  a  nature  as  necessarily 
implies  an  absence  of  any  agreement  between 
the  owner  and  tbe  tenant,  and  if  express  as- 
sent Is  given  by  the  owner  to  such  posses- 
sion the  tenancy  is  thereby,  tnstanter,  con- 
verted into  a  tenancy  at  will,  or  from  year  to 
year,  according  to  the  circumstances."  A 
contract  to  pay  rent  is  not  essential  to  create 
the  relation  of  landlord  and  tenant  Wood, 
Landl.  &  Ten.  S  1- 

It  Is  suggested  that,  on  the  showing  of 
plaintiff,  the  title  to  land  came  in  question. 
But  we  think  not.  If  the  possession  was 
received  from  plaintiff,  he  is  not  In  position 
to  raise  a  question  of  title.  If  it  was  not, 
clearly  the  relation  of  landlord,  and  tenant 
never  existed.  Judgment  will  be  reversed, 
and  a  new  trial  ordered.  The  other  Jnvtlcea 
concurred. 
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MATHER  T.  DAT. 
(Supreme  Cotirt  of  Michigan.  S^t  26,  1885.) 
Akbithation  —  Certaikty  of  Awahd  — Intehest 
OF  Akbitratok. 

1.  Where  the  award  of  arbitrators  refers  to 
certain  books  of  account,  from  which  the 
amonnt  awarded  shall  be  fixed,  and  such  ao- 
connts  are  so  inconiplete  that  the  aniount*caii- 
not  be  computed  therefrom  without  other  btI- 
dence,  the  award  is  void  for  uncertainty. 

2.  The  fact  that  one  of  the  parties  held  a 
mortgage  on  the  furniture  of  one  of  the  arbi- 
trators does  not  show  such  interest  in  the  a^bi- 
ti-ator  as  to  affect  the  validity  of  the  award. 

Error  to  circuit  court,  Wayne  county;  Rob- 
ert E.  Frazer,  Judge. 

Action  by  Horatio  N.  Mather  against  John 
C.  Day.  Plaintiff  had  jud(,'ment,  and  defend- 
ant brings  error.  AtUruied. 

Atkinson  &  Haigh,  for  appellant  Charles 
Flowers,  for  appellee. 

LOXO,  J.  The  defendant  is  the  general 
manager  of  the  Eijuitable  Life  Assurance 
Company  for  this  state.  Plaintiff's  action  Is 
for  commissions  on  insurance  written  by 
blmscif  and  others  whom  be  employed.  De- 
fendant pleaded  the  general  Issue,  and  gave 
notice  of  set-off  and  recoupment,  alleging 
that  the  work  was  done  under  a  special  con- 
tract, which  bad  not  been  kept  by  plaintiff, 
and  for  breach  of  which  defendant  claimed 
damages.  Tbe  defendant  also  set  up  an 
agre^ent  to  submit  tbe  whole  matter  to  ar- 
bitration, and  the  award  of  arbitrators  made 
under  such  submission,  claiming  It  to  be 
Anal,  and  that  under  U  plaintiff  was  Inoebtca 
to  falm  In  the  sum  of  fl46.  The  disputed 
items  in  the  bill  of  particulars  are  as  fol- 
lows: 

10  per  cent  commlBslon  on  Sager's 

business,   f  135  94 

10  per  ceut.  commission  on  C>  H. 

Muma'B  businees.  18U1   378  10 

70  per  cent  commission  on  933,500 

premiums,  $1.U-J4.05   717  25 

Bonus  on  $33,500  secured  by  H. 

N.  Mather   105  60 

Bonus  on  ¥»0,500  secured  by  C.  A. 

Muma    289  60 

Bonus  on  $36,500  secured  by  Leon 

Sager    109  50 

Canvassing    and    writing  $65,000, 

quarterly  premium   195  00 

4  days'  time  in  Suginaw  and  Jack- 
son   40  00 

5  per  c»it  com.  of  prema.  of  $30,- 

000  written  by  John  Heffron   1,500  00 

The  principal  controversy  arises  over  the 
claimed  arbitration.  It  appears  that  a  new 
contract  was  entered  Into  on  January  1, 
1801,  and  when  that  expired  the  plaintiff 
claimed  10  per  cent,  on  the  premiums  re- 
ceived by  Muma  and  Snger;  5  per  cent,  re- 
ceived by  Heffron;  70  per  cent  of  the  premi- 
ums received  on  policies  procured  by  liim;  a 
bonus  of  $3  per  $1,000  on  insurance  procured 
himself,  Sager,  and  Muma;  $195  for  wrtt< 
Ing  tbe  quarterly  premiums  of  insurance;  and 
$40  for  trips  to  Saginaw  and  .Tackson.  De- 
fendant claims  that  plaintiff  drew  up  arti- 


cles of  agreement  for  arbllratlon.  This 
agreement  was  signed  by  the  parties,  and 
duly  acknowledged.  The  arbitrators  agreed 
upon  were  A.  D.  Oolgrove,  K.  L.  Warren, 
and  A.  P.  T.  Beniteau,  The  agreement  is 
as  follows:  "Detroit,  Mich.,  Feb'y  16,  1892. 
Whereas,  certain  differences  have  arisen  In 
the  construction  of  a  certain  contract  under 
which  H.  N.  Mather  and  his  agents  wrote  ap- 
plications for  assurance,  and  secured  busi- 
ness for  the  Equitable  Life  Assurance  So- 
ciety, through  J.  O.  Day,  manager,  for  the 
year  1891,  it  is  hereby  agreed  that  said  Day 
and  Mather  shall  submit  to  three  arbitra- 
tors said  disputed  questions  In  the  contract 
for  settlement,  and  their  decisions  shall  be 
final  in  tbe  closing  of  said  contract  for  one 
year.  Said  Dny  and  Mather  are  to  select 
each  one  man,  and  if  they  (said  Day  and 
Mather)  cannot  agree  on  the  third  arbltratca* 
the  two  already  chosen  shall  select  tiie  third 
arbitrator.  It  is  agreed  that  no  man  is  to  be 
sele<  ted  who  bears  any  personal  animosity 
against  either  said  Day  or  Mather,  and  are  to 
be  men  of  fair  and  honorable  business  babiU, 
having  a  knowledege  of  assurance  method^s, 
who  are  to  agree,  on  the  start  to  honestly 
and  fairly  bear  such  evidence  as  said  Day 
and  Mather  may  offer  on  the  questions  In  dis- 
pute, and  further  to  agree  that  the  same  shall 
not  by  them  be  made  public.  Said  Day  and 
Mather  agree  to  truthfully  answer  such  ques- 
tions before  said  arbitrators  which  may  be 
mutually  put  to  each  other  by  themselves,  or 
by  said  arbitrators,  bearing  on  the  matters 
in  dispute.  All  books  and  papers  of  the  otHcc 
shall  be  produced  when  called  for  by  either 
party  or  arbitrators.  Said  arbitrators  shall 
be  selected  as  above  within  four  days  from 
date,  who  are  to  meet  in  the  Equitable  offir*' 
within  five  days  from  date,  and  near  the  evi- 
dence offered,  and  submit  their  report  in 
writing.  The  expenses  of  said  arbitration 
to  be  equally  divided  lietween  Day  and 
Mather."  The  arbitrators  met  examined  the 
accounts,  took  testimony,  heard  arguments, 
and  made  an  award,  which,  after  tbe  formal 
parts,  states  as  follows:  "The  cwitracts  of 
said  parties,  and  the  books  of  tbe  Michigan 
agency,  containing  the  accounts  t»etween 
said  parties,  offered  In  evidence.  By  mutual 
agreement  between  said  parties,  each  made 
his  statement,  with  oath.  Mr.  John  T.  Lig- 
gett was  sworn  as  a  witness  in  Iwhalf  of  Mr. 
Mather,  and  Mr.  W.  McCulloch  was  sworn 
as  a  witness  In  behalf  of  J.  C.  Day.  The 
case  was  thereupon  declared  closed,  tbe  un- 
dersigned agreeing  to  meet  the  day  following 
to  prepare  their  findings,  which  are  as  follows: 
We  believe  that  the  proposition  contained  In 
the  letter  dated  Jan'y  1st,  1801,  a  copy  of 
which  is  hereto  attached,  was  made  and  ac- 
cepted with  the  Intent  that  Mr.  Mather 
should  contribute  his  time  and  energies  to 
the  prosperity  of  the  agency,  and  a  knowl- 
edge of  his  ability  to  produce  substantial 
business,  and  materially  aid  the  manager  in 
earning  a  bonus  tor  writing  $3,000,000  during 
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tbe  year.  In  view  of  the  amouai  of  business 
produced  by  Mr.  Mather,  we  find  tbat  he  did 
□ot  perform  his  part  of  tbe  agreement,  and 
tbat  he  is  not  entitled  to  tts  benefits.  If, 
from  an  Inspection  of  the  books,  It  shall  be 
found  tbat  there  are,  at  the  time  of  reporting 
any  premiums  of  Mather's,  sultlclent  credits 
to  Mather  to  report  such  premiums  on  65  per 
cent,  basis,  said  Mather  shall  be  credited 
with  05  per  cent,  on  said  premiums;  if  not, 
he  shall  be  credited  with  (50  per  cent.  We 
tied  Mather  entitled  to  5  per  cent,  on  tbe 
business  written  by  Sager  and  Huma  which 
was  settled  In  cash.  In  witness  whereof,  we 
tiave  hereunto  sutwcrlbed  our  names  this 
20th  day  of  February,  1892.  A.  D.  Colgrvve. 
A.  P.  T.  Benltean,  K.  L.  Warren."  It  appears 
tbat  in  the  written  contract  of  January  1, 
ISOl,  the  terms  of  the  plaintiff's  employment 
were  epeclQed.  The  letter  referred  to  in  the 
award  of  the  arbitrators  wag  written  on  the 
day  the  contract  was  made,  and  In  which 
defendant  says,  "If  the  bonus  of  $9,000  Is 
earned  daring  the  year,  I  will  pay  you  three 
dollars  per  thousand  extra  on  all  business 
that  win  count  on  the  state  bonus."  The 
contract  of  that  date  specified  that  plaintiff 
should  contribute  his  time  and  energies  to  tbe 
prosperity  of  the  agency.  The  arbitrators 
construed  the  letter  as  supplemental  to  the 
contract,  and  as  part  of  it,  and  found  that 
it  was  the  intent  tbat.  plaintiff  should  do 
this  to  earn  the  bonus  prorlded  In  the  letter. 
Tbe  plaintiff  disregarded  the  award,  and 
brought  this  snit 

The  contention  of  the  defendant  is  that 
there  is  no  element  of  uncertainty  In  tbe 
award,  and  that  the  jury  should  have  been 
instructed,  as  requested,  tbat  the  award  was 
valid,  and  that  it  was  their  duty  to  ascertain 
the  balance  on  the  basis  fixed  by  it.  In 
Bush  T.  Davis,  M  Mich.  198,  the  rule  was 
Mated,  that,  "If  an  award  Is  suflSdently  defi- 
nite to  be  obligatory  as  a  contract,  It  is  suffl- 
ciently  so  as  an  award."  The  submission 
I'efers  to  certain  differences  which  have  arisen 
In  the  construction  of  tbe  contract  onder 
which  Mather  and  his  agents  wrote  applica- 
tions tor  Insurance  and  secured  business  for 
tbe  Equitable  Life  Assurance  Company  for 
the  year  1801,  the  claim  being  that  tbe  die- 
pnted  questions  In  the  contract  should  be  sub- 
mitted to  arbitrators,  and  their  decision  to  be 
final.  This  BUbmlssion  has  reference  to  the 
ixintract  of  January  I,  1801,  and  the  letter 
supplemental  to  It  The  arbitrators  so  re- 
garded the  questions  submitted  to  them,  and 
found,  under  It,  that  Mr.  Mather  waa  not  en- 
titled to  any  part  of  the  bonus.  So  far  the 
decision  of  the  arbitrators  might  be  regarded 
as  definite  and  certain,  but  by  the  award  no 
amount  Is  fixed  and  determined  upon.  The 
only  flttdtng  is  that  "if,  from  an  examination 
of  the  books,  it  shall  be  found  that  there  are, 
at  tbe  time  of  reporting  any  premiums  of 
Mather's,  sufficient  credits  to  Mather  to  re- 
port such  premiums  on  65  per  cent,  basis, 
said  Mather  shall  be  credited  with  65  per 


cent,  on  said  premiums;  if  not,  he  shall  be 
credited  with  60  per  cent."  It  Is  evident  from 
tbe  books  of  account  offered  In  evidence,  and 
from  the  testimony  of  the  witnesses,  that 
no  one,  from  this  award,  could  settle  tbe  dif- 
ferences between  the  parties.  Something 
more  than  a  mere  computation  would  be  nec- 
essary to  determine  tbe  question  submitted. 
Bat  the  court  below  submitted  the  whole 
question  to  the  jury,  as  follows:  "In  order 
to  make  this  award  binding  upon  these  par- 
ties, it  must  be  certain;  It  must  refer  to  the 
matter  submitted  under  the  submission,  and 
it  must  be  certain,  so  that  you  can  arrive  at 
the  determination  of  the  arbitrators  by  resort- 
ing to  no  extraneous  evidence;  but  if  you  can 
determine  the  amount  that  these  arbitrators 
foimd  under  this  award  by  an  examination  of 
these  boolffl,  so  that  the  accounts  can  be  fairly 
stated  between  these  parties  from  these 
books,  on  tbe  matters  described  and  mention- 
ed in  this  award,  without  referring  to  evi- 
dence outside,— tbe  condition  of  the  books  at 
the  time  the  award  was  made, — then  I  charge 
you  that  this  award  is  sufflclently  certain  to 
make  it  binding  upon  these  parties;  and.  If 
you  find  this  award  la  binding,  then  you  have 
nothing  to  do  with  any  matters  Involved  In 
this  controversy  covered  by  the  contract  of 
January  1,  lb91."  The  books  showed  that  a 
large  part  of  this  account  was  entered  upon 
them  at  a  date  subsequent  to  the  time  of 
making  the  award,  which  was  February  20, 
1S92,  and  the  books  showed  that  much  of  the 
account  appearing  upon  the  books  was  under 
date  of  October,  1802;  and  the  court  charged 
that  "the  account,  as  it  stood  at  the  date  of 
the  arbitration,  must  furnish  the  basis  for 
the  computation  of  the  award.  The  entries 
afterwards  made  cannot  be  considered."  We 
think  It  was  proper  to  submit  to  the  Jury,  un- 
der tbe  circumstances,  the  questions  arising 
under  the  submission  and  award.  It  la  evi- 
dent, from  the  finding  of  tbe  jury,  that  they 
were  unable  to  compute  the  award  from  the 
statement  furnished,  and  therefore  disregard- 
ed tbe  award  entirely,  and  entered  upon  the 
consideration  of  the  general  account  between 
tbe  parties.  The  award  l>elng  too  uncertain 
and  ambiguous  in  some  of  Its  parts  to  be  en- 
forced. It  was  void  in  toto.  It  could  not 
stand  as  to  part  of  the  submission,  and  be  In- 
efTectual  as  to  the  other  matters  therein  con- 
tained. James  v.  Thurston,  1  Cliff.  367,  Fed. 
Caa.  No.  7,1S6;  Edwards  v.  Stevens,  1  Allen, 
315;  Morse,  Arb.  p.  341.  This  la  especially 
so  where  it  appears,  as  It  does  In  the  present 
case,  that  it  was  the  Intent  of  the  parties  that 
whatever  differences  existed  as  to  the  con- 
struction of  the  contract  of  1891*  should  be  de- 
termined by  the  arbitrators. 

It  Is  contended  that  the  court  erred  in  per- 
mittlng  the  plaintiff  to  show  that  one  of  the 
orbltrators  hod  on  February  15,  1802,— two 
days  before  his  appointment  as  arbitrator, — 
given  to  the  defendant  a  chattel  mortgage  of 
$300  on  his  household  furniture.  When  the 
mortgage  waa  offered  in  evidence,  the  court 
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i-omarked:  "I  will  allow  this  testimony  for 
the  present  You  may  introduce  the  paper." 
T'pon  that  suhjttct  the  court  charged  the  Jury: 
'•The  tact  that  one  of  the  arbitrators  was  In- 
dohted  to  Mr.  Day,  and  that  a  chattel  mort- 
nage  was  given  by  him  to  Mr.  Day  on  cer- 
tain property  that  he  owned.  Is  no  reason  why 
you  should  sft  aside  this  award.  If  you  siiould 
find  it  right  in  other  piirtlculai-s,  because  I 
do  not  believe  that  is  a  sulflcient  reason  In 
law;  and  I  have  serious  doubt  whether  that 
award,  for  fraud  or  mistake,  could  be  set 
aside  in  tills  controversy."  The  defendant 
certainly  connot  complain  that  the  chattel 
mortpige  waa  put  in  evidence,  when  the  court 
60  specifically  instructed  the  jury  ttiat  It  could 
not  be  taken  Into  consideration. 

t^me  other  Items  are  contained  in  the  ac- 
count, afilde  from  those  covered  by  the  sub- 
mission to  arbitration.  No  strenuous  conten- 
tion Is  made  but  that  they  were  fairly  sub- 
mitted to  the  Jury.  We  find  no  other  ques- 
tions of  sufficient  importauoc  to  cUscuss.  Ttie 
case  seems  to  have  been  very  fairly  tried, 
and  the  charge  of  the  court  tolly  submitted 
to  the  Jury  all  questions  of  fact  of  Importance 
for  determination.  We  find  no  error  In  the 
record  calling  for  a  reversal.  The  Judgment 
muBt  be  affirmed. 

HOOKER,  3.,  did  not  Bit  Tbe  other  Jns- 
tlces  concorred. 


PEOPI.B  T.  SMITH. 
(Supreme  Court  of  Michigan.  S^t  26;  1895.) 

Assault  with  Intent  to  Do  Grut  Bodilt 

Harm— Evidence— Aroumext  or  Coussbu 

1.  An  objection  that  there  Is  no  evidence 
of  any  intent  to  commit  the  crime  with  which 
defend&nt  is  charged  comes  too  late  on  appeaL 

2.  li^Tidence  of  the  use  of  a  deadly  weapon 
on  a  vital  part  of  the  body  with  sufficient  force 
to  produce  un consciousness  snfiiciently  estab- 
lishes intent  to  do  great  bodily  harm. 

3.  There  was  no  error  in  excluding  a  con- 
versation, whidi  could  have  been  used  only  to 
refresh  the  recollection  of  a  witness,  where  she 
states  that  she  remembers  the  CQnrersation. 

4.  A  statement  by  a  witness,  in  reply  to  a 

anestion  as  to  whether  he  knew  defendant, 
lat  he  was  "unlucky  enough  to  get  acquainted 
with  him,"  having  been  promptly  stricken  out 
by  the  court,  there  was  no  error  in  not  proceed- 
ing further  by  rebuking  the  witness,  and  in- 
structing the  Jury  to  give  his  statement  no 
weight. 

5.  The  defense  being  an  alibi,  and  the  testi- 
mony of  defeadant  and  his  wife  being  that  they 
were  at  hla  father-in-law's  at  the  time  the  crime 
was  cbargeii  to  have  been  committed,  any  er- 
ror in  allowing  the  prosecuting  attorney  to  com- 
ment on  the  failure  of  the  defense  to  call  the 
father-in-law  as  a  witness  was  rendered  harm- 
less by  the  coort's  ettitlng,  at  the  time,  that  it 
was  an  improper  subject  for  his  remarks. 

6.  Defendant's  attorney  having  argued  that 
defendant  had  led  a  life  of  asefulDess,  it  was 
not  an  abuse  of  legitimate  argument  for  the 
prosecuting  attorney  to  refer  to  the  fact  which 
appeared  in  evidi^tiee  without  objection,  that  at 
the  time  of  defendant's  arrest  he'  was  In  Jail 
for  another  crime. 

Error  to  circuit  court,  Muskegon  county; 
Fred  J.  Russell,  Judge. 


James  \V.  Smith  wns  ronvlrted  of  an  as- 
sault ui>on  Ate  iioutlberg  with  intent  to  do 
great  bodUy  barm,  and  brings  error.  Affirm- 
ed. 

The  respondent  was  courteted  of  assault 
upon  one  Ate  Goudberg  with  Intent  to  do 
great  bodily  barm,  less  than  the  crime  of 
nim'der.  The  Information  also  contained  a 
count  charging  assault  with  Intent  to  murder. 
The  evidence  on  the  part  of  the  people  tended 
to  show  that  Mr.  Goudberg  kept  a  feed 
store  in  the  city  of  Muskegon,  living  in  an 
adjoining  house.  After  he  had  closed  his 
store  for  the  night  on  tbe  evralng  of  No- 
vember 28tb,  and  about  8  o'clodc.  a  stranger 
drove  a  horse  and  buggy  to  the  stor^  and 
hitched  tbe  horse  to  a  poet,  went  to  tbe 
house,  and  told  Mr.  Goudberg  that  be  wanted 
some  feed.  Mr.  Goudberg  lighted  his  lantern, 
and  went  to  the  store  with  tbe  stranger.  No 
others  were  present  Mr.  Goadberg  bad  put 
up  four  bags  of  feed,  and.  while  wdghlng 
the  fourth  bag,  he  was  struck  upon  the  head 
with  an  Iron  bolt  22  inches  long  and  an  Incb 
In  diameter,  having  a  head  about  1^  inches 
SQoare.  Tbe  blow  was  so  severe  as  to  ren- 
Hec  him  anconscloua.  to  lacerate  tbe  scalp, 
and  cause  Internal  hemorrhage.  The  as- 
sailant robbed  him  of  what  money  he  had 
upon  his  person,  locked  him  in  the  store,  and 
went  away.  It  Is  unnecessary  to  state  fur- 
ther details  of  the  crime.  Mr.  Goudberg 
Identified  the  respoudent  as  his  assailant,  and 
there  was  other  evidence  to  corroborate  him. 

Nelson  De  Long,  for  appellant  Fred  A. 
Maynard,  Atty.  Gen.,  and  R.  3.  McDonald. 
Pros.  Atty.,  for  the  People. 

GRANT,  J.  (after  stating  the  facts).  1. 
The  first  contention  of  the  respondent  Is 
that  th^  was  no  evidence  of  any  intent  to 
commit  the  crime  toe  which  he  was  convict- 
ed, and  that  the  court  should  have  directed 
a  verdict  of  not  guilty  of  either  intent  to  mur- 
der or  intent  to  do  great  bodily  harm.  The 
difficulty  with  this  defense  Is  that  no  such 
contention  was  made  at  the  trial,  and  It  evi- 
dently did  not  then  occur  to  the  learned 
counsel  for  the  respondent  that  the  question 
was  one  of  law  for  tbe  court,  and  not  of  fact 
for  the  Jury,  for  he  made  no  request  to  the 
court  to  direct  a  verdict.  This  objection, 
therefore,  comes  too  late.  Tbe  next  complete 
answer  is  that  there  was  ample  evidence  to 
Justify  the  finding  of  the  intent  It  is  sug- 
gested that  the  Intent  was  to  rob.  Undoubt- 
edly this  is  true,  but  the  same  state  of  facts 
may  often  show  two  Intents.  The  assailant 
evidently  Intended  to  inflict  a  blow  of  suffi- 
cient force  to  render  Mr.  Goudberg  uncon- 
scious while  he  locked  the  store  and  escaped. 
He  used  a  deadly  weapon,  and  struck  a  vital 
part  of  the  body.  The  intent  was  to  do  great 
bodily  harm,  In  order  that  he  might  accomp- 
lish tbe  robbery. 

2.  The  defense  was  an  alibi.  The  respond- 
ent Introduced  evidence  tending  to  show  that 
he  and  his  wife  were  at  bis  father-in-law's 
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house,  and  left  and  drove  borne  tofrether.  In 
tfae  evening,  and  tbat,  if  this  evideiioe  were 
true,  It  was  Impossible  for  bim  to  bare  com- 
mitted the  crime.  A  girl,  then  about  12 
years  old,  was  living  at  respondent's  house, 
and  was  a  witness  for  him.  Upon  the  direct 
examlpation  she  was  only  questioned  as  to 
when  he  cut  his  whiskers.  Upon  redirect  ex- 
amination, she  testified  that  she  was  home  on 
the  day  the  assault  was  committed,  that  she 
had  no  recollection  of  the  time  the  went  to 
bed,  but  that  respondent  was  at  home  when 
she  did  go.  Upon  the  second  redirect  exam- 
ination, respondent's  counsel  called  her  at- 
tention to  a  conversation  between  him,  her, 
and  the  respondent's  wife.  She  testified  that 
ahe  remembered  an  occasion  when  respond- 
ent and  bla  wife  went  to  town  twice  in  one 
day,  bat  did  not  know  what  day  It  was,  nor 
what  time  they  came  back,  bnt  that  it  was 
after  dark.  She  also  testified  that  ahe  re- 
membered speaking  to  Mrs.  Smith,  when 
she  got  home,  about  the  time.  She  was  then 
asked  to  state  the  conversation,  which  the 
court  refused  to  permit  The  only  possibly 
legitimate  pnrpose  for  which  this  conversa- 
tion could  be  used  was  to  refresb  the  witness' 
recollection  as  to  the  time.  She  had  testified 
that  she  remembered  It,  and  It  was  unnec 
esaary  for  her  to  repeat  It,  In  order  to  reft^b 
her  recoUectioa  The  testimony  waa  proper^ 
ly  excluded. 

3L  a  witness  for  the  people.  In  reply  to  a 
question,  "Do  you  know  the  defendant?"  re- 
plied, "Yes,  sir;  I  was  uulocky  enough  to  get 
acquainted  with  him."  The  latter  part  of  the 
answer,  which  was  not,  of  course,  respon^ve 
to  the  question,  was  promptly  stricken  out 
by  the  circuit  Judge.  The  precise  complaint 
seems  to  be  that  the  judge  was  not  sufficient- 
ly severe  in  rebuking  the  witness,  and  in  not 
instmctlng  the  jury  to  give  uo  weight  to  the 
statement  Comment  upon  this  objection  is 
unnecessary.  Few  cases  would  go  unrevers- 
ed If  sudi  trivial  objections  as  this  wwe  to 
prevail. 

4.  A  reversal  is  asked  because  of  remarks 
made  by  the  prosecuting  attorney  In  his  ar- 
gument to  the  jury.  The  respondent's  wife 
had  testified  that  she  and  her  husband  were 
at  her  father's  In  the  evening,  and  to  the  time 
when  they  left.  This  time  was  very  matei  lal. 
Neither  her  father  nor  mother  was  called  aa 
a  witness.  The  prosecuting  attorney  com- 
mented upon  this  fact.  The  prosecution  wat 
under  no  obligation  to  call  these  witnesses. 
Naturally,  they  would  be  called  by  the  re- 
spondent It  is  difficult  to  understand  why 
their  unexplained  absence  was  not  a  proper 
subject  of  comment.  It  is  not,  however,  nec- 
essary to  determine  this  question,  because  the 
court  at  once  decided  that  It  was  not  proper 
for  the  prosecuting  attorns  to  comment 
thereon. 

The  prosecuting  attorney.  In  his  argument, 
referred  to  the  fact,  which  appeared  In  evi- 
dence without  objection,  that,  at  the  time 
tbe  respondent  was  arrested  for  this  offense, 


he  was  In  jail,  under  arrest  for  another  one. 
Counsel  for  respondent  made  no  formal  ob- 
jection to  this,  nor  did  he  request  the  court 
to  instruct  the  jury  in  regard  to  it  He  inter- 
posed an  exception  without  any  objection. 
The  entire  arguments  of  counsel  are  not  In 
the  record,  but  only  those  portions  of  the  ar- 
gument of  the  prosecuting  attorney  upoa 
which  error  is  alleged.  But  it  Is  a  fair  con- 
clusion from  the  record  that  this  statement, 
and  other  slmilsr  ones,  were  made  in  reply 
to  the  argument  in  behalf  of  the  respondent 
tliat  he  had  led  a  life  of  usefulness.  There 
was  evidence  upon  which  to  base  these  com- 
ments. Sven  It  It  be  conceded  that  these- 
comments  were  such  that  tbe  court  might 
with  propriety  have  checked  them,  we  can- 
not hold  tiiat  there  was  such  an  abuse  of 
legitimate  argument  aa  to  Justify  a  nTeisal 
of  the  case. 

5.  A  witness  for  tbe  respondent  one  Monje, 
testified  that  Mr.  <3oudbM«  said  to  him  that 
he  "did  not  know  the  man.  but  the  bolt 
proved  it."  Upon  the  argument,  the  prose- 
cuting attorney  read  to  the  Jury  from  the  dep- 
osition of  Mr.  Croudberg  taken  upon  the  ex- 
amination, In  which  he  testified  that  he  had 
never  seen  the  bolt  before  it  was  then  shown 
him.  It  was  claimed  that  the  conversation 
occurred  before  Mr.  Goudberg  was  examined. 
B^m  this  the  argument  was  made  that 
Monje  could  not  have  had  such  a  conversa- 
tion with  Goudberg.  It  Is  claimed  by  the 
prosecuting  attorney  that  the  entire  deposi- 
tion of  Goudbo'g  was  received  In  evidence, 
while  the  defense  claim  that  It  was  not  The 
defense  offered  certain  parts  of  the  deposi- 
tion upon  Goudberg's  examination,  which,  it 
Is  claimed,  contradicted  his  testimony  upon 
the  trial.  The  court  ruled  that  the  entire 
deposition  must  be  received.  The  entire  dep- 
osition was,  therefore.  In  evidence,  and  with- 
out exception.  But  this  question  becomes 
at  very  little  consequence  Id  view  of  the  fact 
that  the  witness  testlflad  to  the  same  thing 
at  the  trial. 

6i  The  remaining  allegations  of  error  arise 
upon  the  charge  of  the  court  and  refusal  to 
charge  as  requested.  Defendant's  counsel 
presented  12  very  long  requests,  S  of  which 
were  given  in  full,  and  1  in  a  modified  foim. 
They  involve  no  principles  which  are  not 
familiar  to  the  profession,  and  It  is  unimpor- 
tant to  state  them  here.  The  oral  charge  of 
the  court  covers  1.5  pages,  and  is  a  full  and 
clear  statement  of  the  law  of  the  case.  It 
covers  every  point  on  which  Instruction  was 
necessary,  and  fully  protected  the  rights  .of 
the  respondent  Conviction  and  sentence  are 
affirmed.  The  other  Justices  concurred. 


CASE  MANUF'G  CO.  v.  PERKINS  et  al. 
(Supreme  Court  of  Michigan.   Sept.  26.  1895.> 

PnACRDI.EMT  CONVETANCE — CONSl f>ERAT10K, 

A  conveyance  by  huBbsnd  to  wife,  ap- 
pearing to  have  been  made  to  place  the  proper^ 
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beyond  the  reach  of  creditors,  snd  fotinded  on 
an  indebtednesB,  if  any  there  was,  ao  much  leas 
than  the  value  of  the  property  as  to  make  the 
conaideratioD  gromeir  inadequate,  will  be  set 
aside  as  In  fraud  of  creditors. 

Appeal  from  circuit  court,  Eaton  county,  In 
chancery;  Clement  Smith,  Judge. 

Bill  by  the  Case  Mauufacturing  Company 
against  Judiah  P.  Perkins  and  others  to  set 
aside  a  conreyance  as  fraudulent  Decree 
for  defendants.  Complainant  appeals.  Be- 
rersed. 

Powers  &  Stine,  for  a^llant  Baggett  & 
Smith,  tor  app^ees. 

McOBATH,  G.  J.  A  judgment  creditor  aa- 
uils  as  frandnlent  a  conveyance  made  bj  Jo* 
dlab  P.  Perkins  to  hla  wlfft  May  15.  1891,  of 
154V6  acres  of  land.  The  deed  fixes  the  con- 
sideration at  98|000,  and  the  testimony  abowa 
that  the  raluatlon  pot  npoo  U  at  that  time  was 
not  excesBlve.  The  defense  la  that  the  con- 
T^nce  was  made  In  good  faith,  in  payment 
of  an  IndebtedhesB  due  from  the  wife  to  the 
bnsband.  Counsel  for  defendanta,  In  tbeir 
brief,  give  the  Items  of  Indtibte<lnen  aa  fol- 
lows: 

1.  1801.  Money  given  Mrs.  Perkins 

by  ber  father  f  200  00 

2.  Interest  on  aame  to  date 

of  deed,  6  per  cent   S24  00 

3.  18G4.  Money  received  for  abet^p,.      142  50 

4.  Interest  on  same  to  date 

of  deed   230  00 

5.  1864.  Money  received  for  cows. .       80  00 

6.  loterpst  on  same  to  date 

of  deed   160  40 

7.  18S6.  Money   given   Mrs.  Per- 

kins by  her  father   100  00 

Sb  Interest  on  same  to  date 

of  deed   24  00 

9.  1887.  Auction    mouey  rpooived 

from   estate  of  fnther, 

less  expense  of  ¥51   1,261  00 

10.  Interest  on  same  to  date 

of  deed   305  04 

11.  1887.  Amount  of  notes  belong- 

ing to  father's  estate. . . .    1,530  25 

12.  Interest  on  same  to  date 

of  deed    307  26 

13.  Cash  on  band  at  father's 

death.  |i223,  less  f 70. ...  IDS  00 
1^  First  payment  on  sale  of 

Ohio  farm   400  00 

15l  Interest  on  same  to  date 

of  deed   48  00 

16.  1890.  Interest  received  on  ^.000 

mortgage    loaned  Per- 
kins   80  00 

17.  1801.  Interest  received  on  |2.000 

mortgage    loaned  Per- 
kins   00  00 

18.  1891.  First    payment    of  Ohio 

mortgaRe    BOO  00 

19.  1891.  Second  payment  from  Ohio 

mortgage    500  00 

20.  1801.  Received  from  Eaton  Co. 

supervisors    401  00 

2L  Interest  on  same  until  date 

of  deed.  May  15.  ISOl...       55  00 

Total  amount  due  Mary  A  Per- 
kins  $7,011  45 

The  partlea  were  married  In  1859,  In  Ohio. 
He  was  a  farmer,  and  owned  a  small  farm 
there.  I'his  farm  was  afterwards  sold,  and 
tli^  came  to  tbla  state.   A  farm  was  bought 


here,  which  was  afterwards  sold,  and  In  1870 
the  land  In  question  was  bought.  He  was 
elected  sheriff  of  Baton  county  in  1884,  and 
they  moved  to  Charlotte  In  January,  188.'i, 
where  they  resided  until  some  time  after  the 
le^-y,  which  was  made  In  July.  1892.  Aftorbls 
term  aa  sberlft  expired,  be  engaged  In  busi- 
ness at  Cbariotte,  and  at  the  time  of  the  con- 
veyance be  owned, and  was  operatlng,a  flour- 
ing mill,  under  tlie  name  and  style  of  J.  P. 
Perkins  &  Co.  Upon  the  billheads  anieareil 
tho  names  of  J.  P.  Perkins  and  M.  A.  Perkins, 
the  hitter  being  his  wife.  The  wife  testifl(>!> 
that,  when  she  ^'as  married,  she  liad  some 
household  things  that  were  her  mother's,  and 
that  ber  fath»  gave  her  $200.  a  cow  and  a 
caif,  and  10  sheep;  that  the  money  and  the 
cow  and  sb^p  were  need  on  the  farm  In  Ohio: 
tliat  the  form  was  aokA  in  1804  or  1865,  ami 
with  It  two  cows  at  $45,  and  20  sbeep  at  seven 
dc^lara  and  a  shilling  a  bead.  The  entire  pro- 
ceeds of  the  cows  and  sheep  are  diarged  up  <j) 
the  Itemized  account  aforesaid,  and  are  the 
third,  fourth,  fifth,  and  alxtb  Items,  and  ag- 
gregate $612.90.  No  agreement  to  pay  or  re- 
pay the  first  six  Items  ct  the  account,  or  to 
pay  Interest  therem.  Is  even  suggested  by  tho 
recOTd.  No  acknowledgment  of  any  Indebted- 
ness is  shown.  The  wife  testifies  that,  when 
the  next  Item  was  advanced,  a  note  was  giv- 
en for  the  amotmt,  viz.  $100.  Her  tatbo*  died 
in  1887,  testate,  possessed  of  57  acres  of  land 
la  Ohio,  and  some  notes  and  other  personal 
proi>erty.  The  wIM  gave  to  the  wife  of  de- 
cedent, the  stepmother  of  Mary  A.  Perklnf;. 
all  the  household  furniture,  $100  in  money. 
;  and  $12S  each  year  during  her  natural  life. 
I  Subject  to  this  legacy  and  annuity,  and  the 
payment  of  debts  and  funeral  expcnReH.  Mary 
A.  Perkins  took  the  residue.  J.  P.  Perkins 
was  appotaited  executM*.  The  ninth  Item  Is  a 
chaise  for  the  entire  proceeds  ot  the  sale  of 
,  the  personal  property,  less  expense  of  $51,  and 
>  the  eleventh  Item  Is  allied  to  consist  of 
'  three  notes  of  J.  P.  Perkins,  given  by  bhu  to 
I  decedent  A  memorandum  was  produced. 
;  which  is  alleged  to  have  been  made  at  the 
I  date  of  the  auction  of  tbe  persmal  property 
at  the  farm  in  Ohio,  May  14.  1887,  In  which 
these  notes  are  set  forth  aa  fi^ows: 

J.  P.  Perkins'  note  due  May  14  $200 

Interest,  6  per  cent   264 

J.  P.  Pwkins'  note  dated  .July  10,  1887.  100 

Interest  due  May  14.  1887   116 

J.  P.  Perkins*  note  dated  June  6,  1881.  2rt0 
Interest  due  May  14,  18S7   76  15 

The  aggregate  amount  Is  $1,006.15.  Other 
notes  found  with  the  papers  of  the  deceucni, 
aggregating  $524.10,  appear  In  this  statement, 
malting  $1,530.^,  the  eleventh  Item  of  tbe  ac- 
count. In  the  memorandum  produced,  other 
Items,  purporting  to  be  the  proceeds  of  sales 
of  personal  property,  appear,  which  aggregate 
the  amount  of  the  ninth  item  of  counsel's 
etatement.  This  entire  amount  la  charged  up 
to  J.  P.  Perkins,  as  due  bis  wife.  In  this 
memorandum  some  12  or  more  notes  were 
given  for  small  amounts.   It  nowhere  appears 


Digitized  by 


Google 


CASE  MANUF'ti 


CO.  e.  PEHKINS. 


208 


that  11  out  of  tiie  12  were  ever  paid.  The  | 
tuemoraDdum  Inoludcs  also  the  proceeds  of  the  ' 
sale  of  household  furniture,  which,  under  the 
will,  was  bequeathed  to  the  widow.  It  also 
includes  one  Item  which  was  to  be  paid  for 
"In  work  this  fall,"  evidently  upon  the  farm, 
which  was  owued  by  the  wife,  and  which  was 
not  sold  until  188U.  It  further  contains  an 
item  of  "Pd.  BUI  Wood,  for  crying  sale,  ?5." 
Not  even  this  Is  credited.  It  further  Includes 
Items,  aggregating  $328.85,  for  hay,  oats, 
sheep,  and  cows,  evidently  bid  in  by  the  hus- 
band at  the  auction  sale.  There  is  no  testi- 
mony tending  to  show  that  this  property  was 
ever  taken  from  the  farm,  or  appropriated  by 
the  husband.  Mary  A.  Perkins  testlfled  that, 
at  the  time  of  the  sale  of  the  personal  pr(q;>- 
I'rty  belonging  to  her  father's  estate,  her  hus- 
band executed  to  her  a  note  for  $1,312,  or 
thereabouts,  as  the  proceeds  of  such  sale.  It 
appears,  however,  that  the  entire  avails  of 
itiat  sale  were  hut  $1,261,  and  the  amount 
stated  by  her  as  the  amount  of  the  note  not 
only  Includes  the  Items  already  referred  to, 
but  evidently  Includes  an  Item  of  $61.64  actu- 
ally charged  by  her  husband  as  moneys  paid 
to  the  widow  as  the  proceeds  of  her  household 
Furniture  disposed  of  at  that  sale,  and  stated 
upon  the  memorandum  to  be  In  settlement  of 
her  claim  therefor.  The  farm  was  sold  March 
27,  1889.  The  sum  of  $400  was  paid  down, 
nnd  a  mwtgage  of  $2,000  was  taken  for  the 
Iwlance,  payable.  $500  'April  1,  1891;  $500 
April  1,  1893;  $500  April  1,  1895;  and  $500 
Itayable  April  1,  1897.  Assuming  that  the 
tirst  payment  on  the  mortgage  was  made 
iiromptly,  the  second  Installment  was  not  pay- 
able until  nearly  two  years  after  the  convey- 
■*ince  In  question;  yet  two  payments  are  char- 
;;ed  against  J.  P.  Perkins.  The  twentieth 
item  Is  an  amount  paid  to  the  husband  for 
washing.  sewUig,  and  mending  done  for  pris- 
oners while  J.  P.  Perkins  was  sheriff. 

J.  P.  Perkins  was  not  sworn.  The  wife 
tesUQed.  She  bad  testlQed  that  she  had  let 
her  husband  have  the  second  payment  of 
$500  made  on  the  mortgage;  that  "he  wanted 
it,  as  he  was  buying  the  mill."  It  appeared, 
however,  that  he  became  tue  sole  owner  of 
the  mill  in  February,  1891,  having  at  that 
time  bought  out  the  interest  of  his  partner, 
and  that  in  March,  1892,  the  mill  was  totally 
destroyed  by  fire,  and  the  business  abandon- 
ed, whereas  this  amount  did  not  iKCome  due 
upon  the  mortgage  until  April  1,  1893.  It 
further  appeara  that,  at  about  the  time  when 
this  payment  matured,  she  made  a  loan,  and 
took  a  mtKtgage,  for  $600,  from  one  Owens. 
When  asked  respecting  It,  she  says:  "Q. 
Now,  Isn't  that  $500— the  very  money  you 
loaned  John  Owen— the  last  payment  which 
you  got  from  the  farm  of  your  father  down 
there?  What  Is  It?  A.  No.  Q.  When  did 
you  loan  that—  A.  (interrupting).  I  never 
loaned  John  Owens  any  money.  Q.  Mr. 
Owens,  of  whom  you  took  the  six  hundred 
dollar  mortgage?  A.  That  came  from  the 
avails  <«f  the  farm.  I  believe.        Isn't  it  a 


fact  that  the  last  payment  of  $600  that  came 
from  the  Ohio  farm  was  the  money  you  loan- 
ed, and  took  that  mortgage  for?  A.  I  don't 
think  It  was.  Q.  Are  you  sure  it  was  not? 
A.  1  don't  think—  I  am  not  sure.  •  •  • 
Q.  Isn't  that  $500  the  very  money  that  went 
Into  the  mortgage  which  you  took  on  the 
house  and  lot  here  In  town?  A.  I  can't  say." 
When  asked  what  amount  her  husband  owed 
her  when  he  conveyed  the  farm,  she  says: 
"I  believe  it  was  over  $5,000."  "Because  I 
think  that  was  what  he  had.  Q.  What  wa» 
the  amount  of  the  note  which  Mr.  Perkins 
gave  you  at  the  time  you  sold  off  your 
father's  personal  property?  A.  That  I  can't 
say.  Q.  What  are  you  reading  from,  Mrs. 
Perkins?  A.  I  have  a  list  here  of  a  few 
notes  I  took  from  my  bill  of  sale.*  Q.  What 
bin  of  sale?  A  At  the  auction  there,  at  the 
time.  •  •  •  Q.  What  was  the  amount  of 
the  note  which  Mr.  Perkins  gave  to  you  at 
the  time  of  the  sale  in  Ohio?  A.  What  Was 
It?  Q.  What  was  the  amount  of  that  note? 
A.  That  he  gave  me?  Q.  Yes.  A.  (refer- 
ring to  paper).  I  haven't  no  pencil.  I  can't 
compute  here.  Q.  (by  Mr.  Smith).  Yon  know 
the  amount?  You  know  the  amount  of 
that  note,  don't  you?  A.  I  can't  say  how 
much  it  was.  •  •  •  Q.  Well,  then,  your 
recollection  now  Is  that  the  noie  which  your 
husband  gave  you  down  In  Ohio,  and  that 
was  the  first  note  he  had  ever  given  you,  and 
was  for  $223,  less  $70?  A.  Yes.  sir.  Q 
What  did  yon  do  with  that  note?  A.  I  had 
it  In  my  possession.  Q.  Until  when?  A. 
Until  the  conveyance  of  the  farm.  Q.  What 
was  the  next  note  your  husband  gave  you? 
A.  He  gave  me  my  notes—  Q.  (Interrupting). 
No,  when  was  the  next  note  he  gave  you— the 
note  which  he  signed  and  gave  to  yon?  A. 
He  gave  me  one  at— at  the  same  time  of  the 
sale  with  the—  I  think  there  was  thirteen 
hundred  twelve  dollars,  I  think.  (She  had 
said  that  she  surrendered  seven  notes  to  her 
husband  at  the  time  of  the  conveyance.)  Q. 
Didn't  yon  tell  us  a  little  while  ago.  at  the 
time  of  the  conveyance  of  the  farm  to  you, 
that  you  had  seven  notes  against  Mr.  Per- 
kins, and  surrendered  them  to  him?  A.  I 
didn't  say  whether  I  had  any  more  or  not.  I 
told  you  I—  Q.  (interrupting).  Did  you  have 
seven  at  that  time?  (No  reply.)  Q.  You 
don't  know  whether  you  did  or  not,  do  you, 
Mrs.  Perkins?  (No  reply.)  Q.  Do  you?  (No 
reply.)  Q.  And,  really,  you  don't  know  how 
much  Mr.  Perkins  owed  you  at  that  time,  do 
you?  A.  He  owed  me  over  $5,000.  Q. 
How  much  over?  A.  I  couldn't  say  how 
much,  Mr.  Powers.  Q.  What  do  you  say? 
Over  $5,000?  A.  Because  that  was  what  I— I 
gave  him  for  the—  Q.  For  the  farm?  A. 
Yes,  sir.  Q.  Didn't  you  give  him  but  $5,000 
for  the  farm?  A.  Yes,  sir;  I  gave  him  more. 
Q.  How  much  more?  A.  I  can't  say  how 
much  more." 

It  Is  unnecessary  to  further  review  the  testi- 
mony of  this  witness.  It  Is,  in  many  re- 
spects, contradictory  and  unsatisfactory.  The 
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tausband  might  hare  been  able  to  give  a 
clearer  accAimt  of  the  traDsactton.  She  en- 
deavored to  apeak  from  memoranda,  but 
seemed  to  have  no  clear  understandiDg  when 
led  away  therefrom.  Two  Items  of  the 
cliarge  against  her  hnsband— the  first  and 
scveDth— correspond  both  In  amount  and 
time  with  the  two  notes  alleged  to  have  been 
held  by  her  father  against  the  husband.  The 
making  of  this  memoranda,  figuring  up  In- 
terest for  22  years  upon  one  note,  and  IS 
years  upon  another,  against  the  husband  In 
favor  of  the  wife,  who  seems  to  have  allowed 
him  to  handle,  without  question  or  account, 
all  her  moneys.  Is  not  an  ordinary  trausic- 
tion,  to  say  the  least  It  may  have  been 
'  done,  however.  It  Is.  however,  clear  from 
this  record  that  there  has  been  a  flagrant  at- 
tempt to  infiate  the  indebtedness  existing  at 
the  date  of  this  conveyance,  which  casts  stis- 
piclon  upon  the  entire  transaction.  Courts 
have,  In  many  Instances,  allowed  a  revived 
claim  to  enter  Into  the  consideration  for 
such  a  conveyance,  but  It  Is  only  In  cases 
where  an  actual,  acknowledged,  and  recog- 
nized Indebtedness  existed  at  some  period 
prior  to  the  revival.  As  to  the  first,  third, 
and  fifth  items  of  counsel's  statement,  there 
is  no  claim  that  there  was  at  the  time  any 
undertaking  to  repay,  or  any  expectation  of 
repayment,  and,  as  to  all  the  other  Items, 
any  promise  respecting  tbem  must  be  predi- 
cated upon  the  testlmouy  of  Mary  A.  Per- 
kins, to  which  allusion  had  already  been 
made.  Her  testimony  does  not  tend  to  show 
a  mere  passive  acquiescence  in  a  conveyance 
to  her  in  payment  of  an  Indebtedness,  the 
Items  of  which  were  not  discussed,  but  she 
has  undertaken  to  show  a  settlement  upon 
the  basis  indicated,  and  a  surrender  of  evi- 
dence of  indebtedness.  It  Is  claimed,  how- 
ever, that,  at  the  time  of  this  conveyance, 
Peridns  owned  the  mill  property,  and  that 
complainants  might  have  made  their  claim 
therefrom.  The  farm  was  conveyed  away  a 
few  days  before  the  note  matured  upon 
which  the  judgment  Is  based.  It  does  not 
appear  when  complainants  learned  of  the  con- 
veyance. The  mill  was  destroyed  by  fire  In 
March,  1892,  and  it  Is  shown  that  Perkins  re- 
ceived upon  policies  of  insurance  about  $6.- 
000.  There  was  a  mortgage  upon  the  real 
estate,  and,  after  the  fire,  the  mortgagee 
took  a  deed  of  the  land  In  satisfaction  of 
the  mortgage.  There  were  other  mortgages, 
evidently  upon  the  machinery,  but  not  cov- 
ered by  the  Insurance  policies.  There  was  a 
large  amount  of  floating  Indebtedness,  and, 
although  Mary  A.  Perkins  testified  that  the 
avails  of  the  policies  were  nsed  to  pay  debts, 
it  appeared  at  the  hearing  that  there  were  a 
number  of  claims,  which  existed  at  the  date 
of  the  conveyance,  that  were  stUI  unpaid. 

There  Is  but  one  legitimate  inference  that 
can  be  drawn  from  this  record,  and  that  Is 
that  It  was  to  place  the  farm  in  question 
beyond  the  re.ach  of  creditors  that  the  con- 
veyance was  made  to  tiie  defendant  Marj 


'  A.  Perkins.    The  mortgage  npon  the  farm 
I  was  $1,200.    Complainant's  judgment  is  In  the 
I  neighbwbood  of  $700.   There  was  a  margin 
I  In  the  farm  over  and  above  the  mortgage, 
I  and  the  homestead  Interest.  If  any  existed,  of 
I  95,300.   We  are  satisfied  that  the  actual  in- 
debtedness, If  any  existed,  was  so  far  below 
this  figure  as  to  make  the  consideration 
grossly  Inadequate.    I^e  decree  below  wlU 
th«%f(ve  be  reversed,  a  decree  entered  for 
complainant,  with  costs  of  both  courts,  and 
the  record  remanded.  The  other  Justices  con- 
curred. 


BOEHME  et  al.  v.  CITY  OF  MONROE  et  a!. 
(Supreme  Court  of  Michigan.  Sept.  26,  1895.> 

Public  Iupkuvkmknts — Paviso  Strbbtb — Vai.ii>- 

]Ty  or  Okiiinanck  and  Asskssmbnt. 

1.  Where  a  resolution  to  pave  a  street  re- 
fers to  a  map  of  the  district  Bled  with  the  city 
clerk  SB  required  by  How.  Ann.  St.  |  2045,  and 
recites  the  limits  within  which  the  street  is  ta 
be  paved,  a  more  particolor  designation  of  the 
district  Is  unnecessary. 

2.  An  ordinance  otherwise  regularly  passed, 
approved,  recorded,  and  published  is  not  invali- 
dated by  the  clerks  failure  to  certify  thereon 
the  time  when  it  was  presented  to  and  returned 
by  the  mayor,  as  he  is  directed  to  do  by  How. 
Ana.  St  S  2532. 

3.  How.  Ann.  St.  |  2643,  provides  that  then 
shall  be  a  board  of  asseSBOrs  in  every  city,  to^ 
be  appointed  by  the.  council.  Bdd,  that  the 
coundl  could  properly  appoint  the  assessors  bj 
ballot.  Instead  of  a  vote  oy  ayes  and  nays. 

4.  In  a  suit  to  restrain  the  collection  of  a 
special  assessment  for  paving,  the  court  wiU 
not  determine  whether  certain  persons  who 
were  appointed  assessors  by  the  council  nnder 
How.  Ann.  St.  i  2643.  and  discharged  the  duties 
of  aucb  officers,  were  officers  de  jure. 

5.  How.  St  Ann.  S  2046,  limits  the  amount 
to  be  levied  by  special  assessment  npon  any  lot 
for  any  one  improvement  at  2^  per  cent  of  the 
assessed  value.  Id.  |  2099,  limits  the  amount 
to  be  raised  in  any  one  year  to  5  per  cent  Utidt 
thnt  where  the  total  amount  levied  for  a  pave- 
ment assessment  was  not  over  25  per  cent,  of 
the  taxable  value,  and  the  annual  mstallmenta 
were  less  than  5  per  cent,,  the  assessment  was 
valid. 

6.  Abutting  owners  cannot  demand  that  a 
railroad  company  having  its  tracks  in  the  street 
should  pay  part  of  the  paving  assessment 

7.  How.  Ann.  St  fi  2G49,  requires  the  aa- 
sessor  to  enter  upon  each  parcel  of  laud,  on 
which  a  special  assessment  la  to  be  made,  the 
valuation  thereof.  Hdd,  in  levying  an  assem- 
ment,  for  paring,  on  lots  abutting  on  the  street, 
that  the  assessor  has  the  power  to  apportion  the 
valuation  In  eaaea  where  certain  lots  extended 
twice  the  depth  of  the  other  lots,  and  the  valtia- 
tiuQ  for  geiicral  taxation  porposes  bad  been  laid 
on  the  whole  parcel. 

8.  Where  a  city  was  authorized  to  Issue 
bonds  to  pay  a  certain  percentage  of  a  paving 
assessment,  the  abutting  owners  cannot  com- 
pliiin  of  tliG  illegality  of  the  bonds  becauae  tlie 
city,  in  addition  thereto,  paid  its  proportionate 
share  on  frontage  owned  by  it 

9.  Abutting  owners  will  not  be  heard  to 
question  the  legality  of  bonds  issued  to  pay  for 
certain  paving.  whe**e  the  bonds  were  issued 
before  the  assessment  was  made,  and  the  abut- 
ting owners  allowed  the  work  to  proceed  to- 
completion  without  objection. 

Appeal  from  ciraift  court.  Monroe  conn^^ 
in  chancery;  Edward  D.  Kinue,  Judge. 
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Bill  b7  C.  AuKWlus  BoeluuG  oud  others 
against  tbe  city  of  Monroe  and  otbers  to  re- 
strain the  collection  of  a  fecial  assesHneiit. 
Dermdants  bad  judtni^^nt,  and  complainants 
ai^>eal.  Affirmed. 

Ira  G.  Humphrey  (J.  O.  Kiiowltuu,  of  coun- 
sel), tor  appellants.  O.  A.  Golden  and  A.  B. 
Bragdon,  for  appellees. 

McGRATH,  C.  J.  This  Is  a  blU  filed  to  re- 
strain tbe  collection  of  a  special  assessuient 
for  paving  First  street.  In  the  city  of  Monroe; 
to  set  aside  the  proceedings  bnd  therefor;  and 
to  restrain  the  collection  of  tlie  bonds  isBued 
In  payment  for  said  Improvement.  The  rea- 
sons given  are  as  follows:  "(1)  Because  the 
resolution  of  the  council  did  not  define  the  par- 
ing district.  v2)' Because  the  oi'dlnauces  were 
not  approved  in  the  manner  required  by  the 
charter.  (3)  Because  there  Is  no  ordinance 
providing  for  the  creation  of  a  board  of  as- 
sessors. <4)  Because  the  Tote  for  assessors 
vfna  by  ballot,  and  not  by  ayes  and  nays,  and 
there  was  therefore  no  board  of  assessors. 
(5)  Because  it  was  submitted  to  the  people  to 
define  the  pretended  district.  (0)  Because  tbe 
tax  exceeds  5  per  cent,  of  the  assessed  valna- 
tion  of  tbe  pretended  district,  as  assessed  for 
state  and  county  taxation.  (7)  Because  tbe 
Intended  assessment  is  made  without  any  ref- 
erence to  benefits,  neither  ts  It  according  to 
frontage.  (8)  Because  the  pretended  board 
fixed  th^r  own  Tahiatlons  on  many  tracts. 
(9)  The  bcmds  ate  illegal,  and  their  payment 
should  be  enjoined,  (a)  The  Improvement  for 
which  th^  were  Issued  in  payment  Is  not  a 
legal  charge,  either  against  the  taxpayers  or 
the  dty.  Therefore  the  council  has  no  right 
to  pay  tor  the  in^rovement.  (b)  The  bonds 
are  Issned  In  violation  of  the  vote  of  the  elect* 
on,  which  provided  that  the  dty  at  large 
Blioidd  only  pay  for  C5  per  cent,  of  the  cost  of 
the  Improrement." 

1.  A  plat  and  ^agram  had  been  filled  with 
the  city  clerk.  In  onupllance  with  How.  Ann. 
8t  S  2045,  which  Included  all  tbe  parcels  of 
land  abutting  on  the  street  between  the  east 
Une  (tf  East  Chester  street  and  the  east  line 
of  Monroe  street,  giving  tbe  relative  location 
of  each  lot  or  parcel;  the  lot  mimbers;  tbe 
names  of  the  various  plats,  where  platted;  the 
frontage  and  boundary  lines  of  each  parcel; 
■od  the  name  of  the  owner  of  each.  The  res- 
olution of  the  council  referred  to  tbe  district 
as  comprising  "alt  the  lots,  premises  and  par- 
cels of  land  fronting  upon  Fii-at  street,  from 
the  east  line  of  East  Chester  St.  to  the  east 
Une  ot  Monroe  St.,  as  shown  by  a  map  of  said 
proposed  district,  now  on  file  In  tiie  office  of 
tbe  city  clerk."  Tbe  plat  or  diagram  Is  re- 
quired to  be  made  and  filed  for  the  very  pur- 
pose of  Infqsctlon,  ami  It  was  entirely  compe- 
tent to  further  describe  the  lots  or  parcels  of 
bmd  and  the  district  by  reference  to  the  plat 
In  Whitney  v.  Village  of  Hudson.  00  Mich.  189, 
37  W.  184,  cited  by  counsel  for  complaln- 
uits,  it  Is  said,  "Had  all  the  lots  abutting  on 
tbe  street  been  platted  into  village  lots,  and 


the  plat  recorded,  and  bad  the  resolntiw  de- 
scribed the  real  estate  to  be  assessed  as  all 
the  lots  and  parts  of  lots  fronting  on  or  abut- 
ting on  the  Btieet  between  certain  points,  ac> 
cording  to  the  recorded  plat.  It  would  have 
definitely  defined  a  district  to  be  taxed." 

2.  It  la  admitted  that  the  ordinances  re- 
ferred to  were  each  presented  to,  and  signed 
and  apiHvved  by,  the  vaaycr,  within  the  time 
prescribed  by  the  statute,  and  that  tbe  same 
were  recorded  by  tbe  city  clerk  in  the  record 
of  ordinances  kept  by  bim,  and  that  in  said 
record,  and  following  eacti  Mdlnance,  are  tbe 
following  certificates,  inform,  to  wit:  "Passed 
a  regular  session  of  the  common  council,  Mon- 
day evening  [date  belng'given].  Presented  to 
tbe  mayor,  and  approved  by  him  [date  being 
given]."  (Signed  by  city  clerk.)  "I  do  here- 
by certify  that  tbe  alwve  ordinance  was  pub- 
lished on  the  [date  being  given]  In  the  Mon- 
roe Democrat;  also,  on  [date  being  given].  In 
tbe  Monroe  Commercial,— two  newspapers  pub- 
lished In  said  dty."  (Signed  by  dty  clerk.) 
It  la  further  admitted  tliat  i^od  the  <»1glnal 
ordinances  an>oaEa  the  f  (blowing  Indorsement: 
"The  foregoing  ordinance  was  i>reaented  to 
and  approved  by  me  this  [giving  date]." 
(Signed  by  mayor.)  It  is  admitted  that  aU  of 
the  records  of  coundl  proceedings  are  signed 
by  the  city  clerk,  and  signed  and  approved  by 
tbe  mayor.  Tbe  statute  does  not  require  that 
ordinances  shall  be  recorded  in  the  Journal, 
but  It  does  require  tliat  they  shall  be  recorded 
"In  a  book  to  be  called.  The  Record  of  Oi^ 
dinances.'  "  How.  Ann.  St.  i  2sai.  llie  next 
section  ivovldes  for  the  publlcatkm  of  ordinan- 
ces, and  for  the  deifc's  c«tiflcate  thereof.  The 
time  when  the  ordinanceB  are  to  take  efCect 
Is  not  made  to  d^nd  upon  the  certificate  of 
the  clerk  on  the  Journal  of  the  proceedings  or 
on  the  ordinance,  but  Is  fixed  by  the  ordinance 
itself.  Tbs  approval  of  the  mayor  appears 
upon  the  original  ordinance,  and  the  conndl 
afterwards  acted  under  the  same.  The  ordi- 
nance Is  not  Invalidated  because  of  tbe  Allure 
of  the  deik  to  perform  the  duty  imposed  upon 
him.    Stevenson  v.  Bay  City,  2G  Mich.  44. 

3.  Tbe  statute  (How.  Aim.  St  8  2043)  pro- 
vides for  a  board  of  assesstvs. 

4.  Ute  statute  provides  that  tlwy  shall  be 
approved  by  the  council.  The  method  of 
choice  is  not  prescribed.  In  any  event,  tbe 
persons  named  were  officers  de  facto;  and  In 
this  proceeding  the  court  will  not  consider 
whether,  or  not,  they  were  officers  de  Jure. 

6.  The  question  submitted  to  the  people  was 
tbe  Issue  of  bonds,  and  not  the  assessment  dis- 
trict. Tbe  district  was  referred  to  In  describ- 
ing the  Improvement  and  for  tbe  purpose  of 
allowing  that  a  portion  of  the  cost  was  to  lie 
defi-nyed  by  the  persons  inunedlately  benefited 
thereby. 

U.  How.  Ann.  St.  $  2040,  limits  tbe  amount 
to  be  levied  by  spedal  assessment  upon  any 
lot,  for  any  one  Improvement,  at  25  per  cent, 
of  the  aflfiessed  value,  while  section  2G9I>  limits 
the  amoimt  to  be  raised  In  any  one  year,  in 
any  spedal  assci^sment  district  to  5  per  cent 
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The  amount  levied  for  tfala  Improrement  did 
not  exceed  25  per  cent,  In  any  case,  and  tbe 
whole  amount  was  dl^ed  Into  fire  install- 
ments of  leas  than  2.2  per  cent,  of  tbe  valua- 
tion of  the  district  Sections  2058  et  scq.  con- 
template the  division  of  special  assessments 
Into  *'uot  more  than  five  Installments,  one  of 
which  sliall  be  payable  each  year,  and  th^t 
special  assessment  ndls  sbaU  be  made  for  each 
Installment  as  the  same  shall  (ail  due." 

7.  The  cost  of  paving  the  intersections,  as 
well  as  other  public  tinccs,  was  paid  irat  of 
the  general  fund.  There  Is  no  force  In  tbe 
ctmtention  that,  because  a  railroad  company 
had  Its  track  in  the  street,  it  should  have  been 
aEseased  for  the  pavtfmmt  thoeof. 

8.  How.  Ann.  St  {  2649,  requires  the  assess- 
ors to  enter  upon  each  parcel  oi  land  within 
the  district  "the  valuation  thereof."  When 
the  assessors  undertoc^  to  do  this,  they  found 
that  certahi  oi  the  tots  fronting  upon  First 
street  extended  through  to  Serand  street  and 
that  the  assessment  for  state  and  county  taxes 
included  tbe  entire  parcel.  The  assessmi  ap- 
portioned the  valuatlMi,  and  reported  that 
"that  part  of  the  tract  or  parcel  of  land  with- 
in the  paving  district  was  appraised  at  such  a 
proportion  of  the  sum  as  assessed  on  said  ward 
ndl  as  we  Judged  the  value  of  the  part  within 
said  district  to  bear  to  the  value  of  the  whole 
parcel  aa  assessed  upon  the  ward  rolL"  We 
have  no  doubt  of  the  power  to  make  such  ap- 
portionment }n  such  case. 

a  The  resolution  submitting  tbe  question  of 
tbe  lasoe  of  bcmda  to  the  electors  provided,  hi 
substance,  that  35  per  cent.  <a  the  cost  of  the 
Improvement  should  be  paid  according  to 
frontage.  Of  this  frontage  the  dty  owned 
neariy  000  feet  and  Its  pniportlon  was  made 
a  general  diarge.  reducing  the  percentage  of 
the  whole  aetnally  assessed  upon  inivate  prop- 
erty. It  appears,  aim,  that,  at  the  bonds, 
three-fifths  had  been  issued  before  the  UHsesa- 
ment  was  made,  or  the  amount  q)eclally  aa- 
sessed  upon  Individual  pn^rty  had  been  as- 
certahied,  and  all  of  the  bonds  had  been  Issued 
before  the  roll  for  the  first  Installment  had 
been  prepared.  Again,  complainants  have  no 
equities.  Their  complaint  see  ma  to  be  that 
they  have  not  been  assessed  as  much  as  they 
should  have  been.  The  decree  dismissing  the 
bill  ts  affirmed,  with  costs  to  defendants.  The 
other  Justices  concurred. 


PBBT  V.  DAKOTA  PIRB  &  MARINE  IXS. 
CO. 

(Supreme  Court  of  South  Dakota.    Aug.  31, 

1805.) 

Ikbcrasoe  —  Bkeach  of  Conditions  —  Inci  m- 
BKANXE— Rent  Dle— Cuattki.  MoitTfAfiK. 
1.  A  policy  ot  insurauce  contfllniii};  tln>  con- 
dition, '"i  his  policy  shall  he  void  and  of  no  ef- 
fect, UDltiHS  consent  in  writinp  is  indoraed  hy  the 
company  hereon,  in  euch  of  the  following  cases, 
viz.;  U)  If  the  assured  is  not  the  sole  und  un- 
conditional owner  of  the  property,  or  if  the  prop- 
erty, or  any  part  tberraf,  be  or  become  mort- 


gaged, or  otherwise  incnmbered," — is  rendered 
void  if  the  property  insured  is  incumbered,  of 
which  the  insurer  has  no  knowledge,  and  tn 
which  it  has  oot  assented,  at  the  time  the  pol- 
icy is  issued. 

2.  An  agreement  In  a  lease  of  real  property 
that,  on  failure  to  pay  the  quarterly  rent  cove- 
nanted to  be  paid  by  the  lessee,  the  buildings,  im- 
provemente,  and  other  property  placed  upon  a&id 
renl  properly  by  the  lessee  "are  subject  and  held 
liable  to  restraint  and  sale  nnder  wamiDt  in 
lilte  manner  as  personal  property  for  said  rent," 
etc.;  and  that  snid  bnildine.  improvements,  an<l 
other  property  may  be  followed  and  distrained, 
or  tlie  material  thereof. — constitutes  an  incuni- 
bmnce  in  tbe  nature  of  a  mortgage  upon  sach 
boildlnm  and  improvements. 

3.  The  fact  that  no  -rent  was  due  and  unpaid' 
at  the  time  the  policy  was  issued  is  not  material, 
as  such  an  agreement  covers  all  rent  that  might 
become  due  during  the  continnance  of  the  lease, 
—the  last  Installment,  as  well  as  the  first,— and 
the  incumbrance  opon  the  property  oontinaei* 
until  the  termination  of  the  lease. 

4.  Under  the  chattel  mortgage  law  of  thix 
state,  no  particular  form  of  words  Is  neceuoj^ 
to  constitute  a  chattel  mortgage.  It  is  suffi- 
cient that  personal  property  is  hypothecated  for 
the  performance  of  an  act  or  to  secure  the  pay- 
men  of  money,  whether  rent  or  otherwise. 

5.  The  term  "buildings,  improvements,  and 
other  propwty"  is  broad  enough  to  Include  "ma- 
chinery, shafting,  belting,  pulleys,  elevator,  and 
fixtures,"  if  used  or  contained  In  buildings  or  im- 
provements upon  the  leased  premises. 

{Syllaboo  by  tbe  Court.) 

Appeal  from  circuit  court,  Davison  county ; 
D.  Ilnney,  Judge. 

Action  by  James  M.  Feet  against  tbe  Da- 
kota Fire  &  Marine  Insuranoe  Company. 
Judgment  for  plalntlflt,  and  defendant  ap- 
IH>alH.  Uoversed. 

Pi-eston  &  Hannett,  for  appellant.  A.  K. 
,  HItfhcocfe,  for  resimndent. 

CORSON,  P.  J.  mils  Is  an  action  upmi  a 
fire  Insurance  polity  bearing  date  October 
13,  1887.  Judgment  for  puUntifF,  and  de- 
fendant appeals. 

The  policy  was  Issued  for  "$1,500,  on  ma- 
chinery, shafting,  belting,  pulleys,  elevator, 
and  fixtures,  while  contained  In  three-story, 
iron-clad  building  situated  In  Grand  street, 
near  Seventh  street,  Pittsburgh,  Pa."  The 
policy  contained  the  following  clause:  "Ttdw 
policy  shall  be  void  and  of  no  efTect,  unless 
consent  In  writing  la  indorsed  by  the  com- 
pany hereon,  in  eacb  of  tlie  following  cues, 
vis.:  (1)  If  the  assured  Is  not  the  sole  and 
unconditional  owner  of  the  property,  or  if 
the  property,  or  any  part  thereof,  be  or  be- 
come mortgaged,  or  otherwise  Incumbered." 
The  defendant,  in  Its  answer,  set  out  the 
breach  of  said  policy  as  follows:  "Defend- 
'  ant  further  avers  that  at  the  time  snld  policy 
was  Issued,  and  up  to  and  including  the  date 
of  the  fire  allied  In  plaintiff's  complaint,  the 
I  property  iiiHured  and  described  In  said  policy 
'  was  mortgaged  and  incumbered  by  an  Instru- 
ment In  writing  given  by  the  Innured,  Jnmes 
M.  Feot.  to  one  Mary  E.  Scheuley,  bearing 
date  of  the  2lKt  of  December.  A.  D.  188*1 
whereby  he,  the  said  Insured,  mortgaged  and 
incumbereil  the  Improvements  and  other  per 
sonal  proi>eity  on  said  premises  to  the  sati* 
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MaiT  B.  Schenler,  and  the  personal  property 
so  murtfntged  and  Incumbered  was  the  Iden- 
timl  property  described  in  said  poUuy  of  In- 
sui-ance,  and  Insured  thereby;  *  *  *  that 
the  said  moi-tgage  or  Incumbrance  was  in  full 
force  and  eflEect  at  the  time  of  the  lasnhig  of 
said  policy,  up  to  and  Including  the  date  of 
the  destruction  of  the  property  by  fire;  tliat 
the  same  was  during  all  of  said  period  a 
valid  and  subsisting  lien  and  Incumbrance 
upon  said  property  Insured  and  destroyed  by 
flre  as  alleged  In  plalntUT's  complaint."  On 
the  trial  the  defendant  introduced  In  evi- 
dence, without  objection,  the  lease  referred 
to  in  the  answer,  hearing  date  September  21, 
18S6,  which  contains  the  following  clauses: 
"For  and  during  the  term  of  three  j&m 
and  nine  montlis,  for  the  annual  rent  of 
iilffht  bundred  dollars,  lawful  money  of  the 
United  States  (also,  all  taxes  and  assess- 
ments on  the  premises  as  they  may  become 
dne).  payable  quarterly  at  the  office  of  lessor; 
tliat  is  to  say,  tbe  sum  of  two  hundred  dol- 
lars, lawful  money  aforesaid,  on  the  1st  day 
of  July,  October,  January,  and  April  follow- 
ing the  day  and  date  last  aforesaid.  And 
tbe  party  of  the  second  part  corenants  and 
agi-ccs  to  pay  the  rent,  &c.,  aforesaid,  on  tbe 
dfljs  aud  times  bereinbcfore  limited  and  ap- 
pointed for  tbe  payment  tbereof;   •   •  • 
and  In  case  of  violating  these  covenants,  or 
any  of  them,  said  lessee  and  his  assigns 
shall  forfeit  said  lease  and  Improvements, 
and  lessors,  without  notice,  may,  either 
with  or  without  any  writ  or  legal  process,  at 
vbeir  option,  re-enter  and  haiA  said  premises, 
and  the  Improvements,  bulldtaigs,  &c,  from 
which  time  all  claims  by  lessee  shall  fully 
cease.  Improvements  by  the  lessee  erected 
may  by  removed  from  said  premises  at  the 
termination  of  this  lease,  provided  said  cove- 
nants have  been  kept,  and  all  arrearages, 
taxes,  assessments,  &c.,  for  full  term  of  lease 
as  aforesaid,  have  been  fully  paid.   But  it 
la  herein  expressly  understood  and  agreed 
that  said  buildings,  improvements,  and  oth- 
er property  on  said  premises  are  subject 
oud  held  liable  to  dlstrahit  and  sale  under 
warrant.  In  like  manner  as  personal  prop- 
erty, for  said  rent,  taxes,  assessments,  and 
cIuLr^,  and  at  any  time.  In  case  of  failure 
to  pay  the  same,  said  rent,  taxes,  assess- 
ments, Sx.,  aforesaid,  and  at  such  time  due, 
may  be  included  in,  as  a  part  of,  and  do 
really  make,  tbe  amount  of  rent  due,  and 
may.  at  the  option  of  tbe  lessors,  be  Included 
in.  and  be  distrained  for  on,  the  premises, 
or  In  case  of  removal  (whether  clandestinely 
or  openly)  of  said  buildings,  Improvements, 
or  other  property,  without  first  satisfying 
all  and  every  of  arrearages  as  aforesaid  (In- 
L'inding  such  chnrgM,  taxes,  and  assessmentB 
as  by  tbe  lessors  may  have  been  paid),  said 
bnlldlnss  and  Improvements,  or  tbe  material 
thereof,  may  be  followed  and  distrained  as  If 
Btlil  on  the  prconiscs.  •  •  •  Now,  In  con- 
Rlderstlon  of  the  premises,  and  of  tbe  said 
liartlea  of  the  first  part  waiving  sucb  securi- 


ty for  rents,  taxes*  Ac.,  as  said  par^  of  the 
second  part  was  otherwise  to  furnish,  the 
lessee  agrees  that  If  he  should  fail  to  pay 
tbe  aforesaid  rent,  taxes,  &c.,  at  the  dates 
and  times  her^before  stipulated  and  ap- 
pointed for  Uie  payment  thereof,  or  any  at 
said  charges  aa  aforesaid,  that  then  and  In 
that  case  the  said  parties  of  the  first  part 
may  enter,  levy,  and  distrain  for  the  rmt, 
taxes,  charges,  &c.,  so  in  arrears,  or,  If  so 
removed,  distrain  them  wherever  found. 
*  *  *  And  the  said  tenant  hereby.  In  c<ui- 
slderatlon  of  the  foregoing  premises  and  con- 
ditions, widves  the  privileges  of  claim  to  all 
exemptions,  stay  of  executions,  and  distmlnt 
of  all  and  every  of  the  rights,  privileges,  ben- 
efits, and  claims  there  introduced.  Intended 
by  the  said  or  any  other  future  act  of  as- 
sembly relative  thereta" 

It  was  admitted  that  the  lease  was  a  valid 
and  subsisting  lease  between  Maiy  F.  Scben- 
ley  and  tbe  said  plaintiff,  for  the  property 
described,  at  the  date  of  said  fire,  and  that 
plaintiff  held  under  said  lease.  And  It  may 
be  added  that  the  undisputed  evidence  shows 
that  the  plaintiff  was  bedding  under  this  lease 
at  the  time  tbe  policy  was  issued.  Upon  the 
defendant's  counsel  offering  to  read  the  lease 
In  evidence,  the  counsel  for  ^alntiff  Inter- 
posed the  following  objection:  "PlainUB'a 
counsel  thereupon  objects  to  reading  said  ex- 
hibit, as  the  same  Is  Incompetent  and  Imma- 
terial. It  shows  upon  its  Wse  as  not  being 
an  Incumbrance  or  mortgage.  Then  is  no 
evidence  whatevw  of  any  indebtedness  exist-  ~ 
ing  between  these  parties.  Therefore  It  Is 
incompetent  and  immaterial  to  the  buues  In 
the  case;  (Objection  sustained.  Defen^nt 
excepts.)"  The  learned  circuit  court,  after 
evidence  on  the  part  of  the  defendant  that 
the  company  had  no  knowledge  of  this  lease 
prior  to  issuing  tbe  poiley  and  the  loss  of 
the  ^i^rty,  directed  a  verdict  for  the  plain* 
ttff,  to  wblcd)  defendant  duly  entered  an  ex- 
cation. 

It  will  thus  be  seen  tbat  only  two  questions 
are  presented  for  our  decision:  (1)  Does  tlie 
lease  In  question,  by  its  terms,  create  a  lien 
or  Incumbrance  upon  the  buildings  and  Im- 
provements  placed  upon  the  land  by  the  les- 
see? (2)  If  the  lease  in  question  does,  by  Its 
terms,  create  an  incumbrance  upon  the  build- 
ings and  improvements  placed  upon  tbe  land 
by  tbe  lessee,  la  tbe  policy  of  Insurance  upon 
which  this  action  is  based  forftited  by  reason 
of  said  incumbrance? 

This  case  was  before  fhia  court  at  a  former 
term,  and  the  decision  is  reported  In  1  S.  D. 
4G2,  47  N.  W.  532.  The  learned  counsel  for 
respondent  contends  that  tiiat  decision  is 
stare  decisis,  or  the  law  of  the  case,  upon  the 
questions  Involved  In  this  appeaL  Undoubt- 
edly, that  decision  is  the  law  of  this  case,  as 
to  all  quGStlouR  properly  raided  and  decided  on 
that  appeal.  In  all  its  sulisequent  stagos. 
Bank  v.  Oilman,  3  S.  D.  ITfl,  r>2  N.  W. 
But  the  questions  prwenteil  by  this  record 
were  not  Involved  or  de<-ldei1  on  the  formei- 
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■B^waL  Tbe  questions  then  pi-eseuted  are 
«tated  by  Judge  Bennett,  vbo  wrote  the  opin- 
ion, as  follows:  *rrhe  questions  presented  1^ 
the  record  are:  (1)  Was  the  direction  of  the 
■verdict  for  the  plaintlfT  within  the  province 
of  the  court?  (2)  Were  the  notice  and  intxifs 
■of  Ion  fnmlshed  by  the  plaintiff  such  u  were 
nqulied  by  the  policy?  (8)  Did  tbe  fact  that 
-the  building  in  which  the  property  Insured 
was  situated  stood  upon  leased  ground  make 
the  policy  Told?  (4)  Was  tiie  ownership  of 
tbe  property  changed  after  the  policy  was  is- 
sued, and  before  the  fire  occasioning  the  loss? 
<5)  Did  the  subleasing  of  the  building  In 
which  the  property  Insured  was  Mtuated  vlti- 
■ate  the  terms  of  the  policy?"  It  will  thus  be 
seen  that  the  condition  In  tbe  policy  and 
■clauses  In  the  lease  now  under  consideration 
were  not  then  before  the  court  It  ^11  be 
noticed  that,  by  express  stlpnlntlon  In  the 
policy,  "the  policy  shall  be  void  and  of  no 
effect  •  •  •  If  the  property,  or  any  part 
thereof,  be  or  become  mortgaged  or  otherwise 
Incumbered."  This  stipulation  in  the  policy 
Is  authorized  by  section  4163,  Comp.  Laws, 
which  reads  as  follows:  "A  policy  may  de- 
clare that  a  violation  of  ^eclfied  provisions 
thereof  shall  avoid  It;  otherwise,  the  breach 
of  an  imniat^ial  provision  does  not  avoid  the 
policy."  As  win  be  observed,  this  section 
provides  that  the  policy  shall  be  avoided  by  a 
violation  of  any  specified  provision  thereof, 
whether  material  or  not  The  section  above 
quoted  creates  no  new  rule,  but  dmply  states 
in  brief  the  general  doctrine  aa  held  by  the 
conrts.  Insurance  Go.  v.  Vanlue,  12G  Ind. 
•410,  26  N.  B.  119.  It  doea  not  become  neces- 
sary, therefore,  to  determine  whether  or  not 
the  provision  In  tbe  policy  we  are  now  oon- 
aldering  Is  material;  but,  wwe  we  reqii^ed  to 
pass  upon  this  queirtloD,  we  should  probably 
have  no  bealtancy  In  holding  it  material. 
Mortgages  or  Incumbrances  upon  the  proper- 
ty insured  necessarily  enhance  the  risk  and 
decrease  the  security  of  the  Insurer.  Lee  t. 
Insurance  Co.,  79  lowa,  37S.  41  N.  W.  683. 

This  brings  us  to  the  consideration  of  the 
stipulations  In  the  lease,  and  the  construction 
to  be  given  them.  Tbe  first  and  most  Iniiwr- 
tant  rule  In  construing  a  written  InBtmment 
Is  to  ascertain  from  the  language  used  In  the 
Instrnment  tbe  Intention  of  tbe  parties.  If 
that  Intention  can  be  ascertained  from  the 
language  Itself.  Tbe  lease  in  this  case  pro- 
Tides  for  the  payment  by  the  lessee  of  the 
sum  of  !fSOO  per  annum  rent,  payable  quarter- 
ly, for  tbe  period  of  three  years  and  nine 
months  from  July  1,  18SG,  and  also  for  the 
payment  by  the  lessee  of  taxes,  etc.  The 
amount  of  rent  to  be  paid  Is  fixed  and  certain, 
and  the  lessee  coveuauts  to  pay  said  rent  on 
the  days  and  timen  limited  and  appointed  for 
the  payment  thereof.  The  lense  also  contains 
the  other  covenants  usual  lu  such  leases. 
The  lease  then  provides  that:  "And  in  case  of 
violating  these  covenants,  or  any  of  them, 
said  lessee  and  his  assigns  shall  forftit  said 
lease  and  improvements,  and  lessors,  without 


notice,  may,  eltber  with  or  without  any  writ 
or  legal  process,  at  their  option,  re-enter  aud 
hold  said  promises  and  Improvements,  build- 
ings, &c.,  from  which  time  all  <daim  by  tbe 
lessee  shall  fully  cease."  improvements  oecc- 
ed  by  the  lessee  may  be  removed  at  tbe 
termination  of  the  lease,  provided  oM  core- 
nants  have  been  kept,  and  all  rent,  Uxea.  etc., 
have  been  paid.  It  then  provides  that  it  is 
therein  "expressly  understood  and  agreed  tbat 
buildings  aud  Improvements  and  other  prop- 
erty on  said  premises  are  subject  and  held  lia- 
ble to  distraint  and  sale  under  warrant,  in 
like  manner  as  personal  pn^;>erty,  for  mU* 
rent,  taxes,  assemments,  and  <^rges.**  And 
all  snc^  rent,  taxes,  aseesanents.  and  cbai^es 
may  be  included  In,  and  distrained  for  on. 
the  premises.  It  also  provides  that  socb 
buildings  and  Improvements,  or  the  materUtl. 
may  be  followed  and  distrained  as  If  still  on 
the  premises.  It  finally  stipulates  Hiat  in 
consideration  of  the  lessw's  waiving  such  se- 
curity for  rents,  taxes,  etc.,  as  saM  lessee  was 
otherwise  to  furnish,  the  "leasee  agrees  tbat  If 
he  should  fall  to  pay  the  aforesaid  rent,  taxes, 
&c.,  •  •  *  that  then  and  In  that  case  tbe 
said  party  of  the  first  part  may  eater,  tovy. 
and  distrain  for  the  rent,  *  *  *  or  pnrBtio 
paid  improTements  and  other  goods,  and  dis- 
train them  wherever  found."  The  intention 
at  the  lessor  to  hold  all  buildings,  Improre- 
ments,  and  property  that  might  be  placed  up- 
on the  property  as  security  for  the  payment 
of  the  rent,  etc.,  and  of  the  lessee  to  hypothe- 
cate all  of  said  buildlngs.  Improvements,  and 
property  on  the  premises,  aa  security  for  tbe 
payment  ot  the  said  rent,  etc,  aeems  too  dear 
to  admit  of  doubt  The  amount  to  be  psid 
for  rent  was  a  fixed  and  definite  aam.  and  the 
time  for  the  payment  was  also  fixed  and  d^- 
&it&  And  in  case  the  lessee  failed  to  pay 
tfae  same  the  lessor  was  authorized  to  seise  or 
distrain  tbe  building.  Improvements,  and 
property  on  the  premises,  and  sell  the  same 
to  satisfy  said  i-ent,  etc.,  and  also  to  follow 
and  seize  and  distrain  said  property  If  re- 
moved ftom  the  premises.  Under  the  provi- 
sions of  our  statute  relating  to  mortgages,  no 
pariicular  form  of  words  Is  necessary  to  cre- 
ate a  chattel  moi-tgage  Ilea.  A  "mortgage" 
is  defined  therein  as  a  "contract  by  wbicta 
specific  property  Is  hypothecated  fts  the  per- 
formance of  an  act  without  the  necessity  of 
change  of  possession."  Sectltm  4346,  Comp. 
Laws.  As  between  the  parties,  such  a  mort- 
gage is  valid,  though  not  witnessed  or  filed  In 
the  proper  office.  Machine  Co.  r,  Lee  (S.  D.) 
57  N.  W.  238.  It  may  be  embraced  in,  and 
constitute  a  part  of  a  tense.  Qroely  t.  Wln- 
sor,  1  S.  D.  117,  45  N.  W.  325:  Essbom  v.  Ho- 
tel Co.  (S.  D.)  03  N.  W.  229.  In  the  tatter 
case  the  Question  of  what  will  nmstltute  a 
chattel  mortpige  Ucn  was  very  fully  dis- 
cussed, and  the  views  expressed  by  the  su- 
preme coort  of  Iowa  In  Whiting  v.  Elchelber- 
ger,  IG  Iowa,  422,  were  adopted,  as  Btatli:^ 
the  correct  doctrine  applicable  to  chattel  mon- 
tages under  '.he  statute  of  this  state.   In  the 


Digitized  by  Google 


FliE  I  r.  DAKOTA  FIRE  A,  MABIXJS  INS.  CO. 


209 


tmportnnt  case  (by, reason  of  the  amount  in- 
Tolred)  of  Wright  t.  Bircher.  72  Mo.  179,  the 
foUowlDg  clause  was  hetd  to  constlttite  a  Tal- 
id  lien  upon  the  property:  "All  furniture,  flx- 
tures,  and  other  improTementa  to  be  bound 
for  the  rent  and  for  the  performance  of  the 
other  coTeoants  and  conditions  of  the  lease." 
And  the  court  In  that  case  says,  "In  any  view, 
however,  that  may  he  taken  of  the  case, 
Bircher  had  a  lien  upon  the  property  for  the 
rent  to  become  due  by  Its  terms."  See  Jones, 
<'hat  Mortg.  §S  13,  15,  and  cases  cited.  If 
Mrs.  Schenley  had  Intended  to  rely  upon  the 
personal  responsibility  of  the  plalntia,  only, 
there  would  have  been  no  necessity  for  sev- 
eral clauses  In  the  lease.  But  It  seems  to  us 
too  clear  for  argument  that  she  liad  no  such 
Intention,  but,  on  the  contrary,  she  Intended 
to  make  herself  amply  secure  by  a  lien  upon 
all  the  buildings,  improTements.  and  proper- 
ty that  the  plaintiff  might  place  on  the  lot 
leased.  And  this  intention  Is  manifest  In  ev- 
ery part  of  the  lease.  It  may  properly  be 
<-alled  an  "Iron-clad"  lease,  so  carefully  Is  her 
Hen  upon  the  property  of  the  respondent  for 
the  rent,  taxes,  etc.,  provided  for,  secured, 
and  guarded. 

It  is  contended  by  the  counsel  for  the  re- 
spondent that  the  iKiwer  to  distrain  for  rent 
Is  not  given  by  our  statute,  and  hence  these 
clauses  in  the  lease  providing  for  such  dis- 
traint of  the  property  cannot  be  given  effect 
But  a  power  to  distraia  Is  a  mere  form  of 
remedy.  If,  as  we  have  said,  the  right  to 
take  and  sell  the  property  Is  given,  or,  In 
other  words.  If  the  property  Is  hypothecated 
to  secure  the  performance  of  the  covenants 
of  the  lease,  equity,  if  not  the  hiw,  will  pro- 
vide the  remedy  for  enforcing  the  lien.  It  is 
clear  to  our  minds  that  when  this  policy  was 
Issued  the  property  described  in  the  lease 
was  mortgaged  to  Mrs.  Schenley,  to  secure 
the  payment  of  her  rents,  taxes,  etc. 

The  counsel  for  the  respondent  further  con- 
tends that,  as  no  rent  was  shown  to  be  due 
when  the  policy  was  iraued,  there  was  no 
violation  of  the  condition.  But  this  position 
Is  not  tenable.  A  mortgage  is  not  the  less 
a  mortgage  or  incumbrance  upon  the  prop- 
erty because  the  money  wblcb  the  mortgage 
was  given  to  secure  Is  not  due.  Hie  lien  giv- 
en by  the  stipulations  in  the  lease  was  fc^  all 
rent  that  might  accrue  during  the  term  of 
the  lease,  which  at  the  date  of  the  policy  had 
more  than  two  years  yet  to  run.  This  point 
was  made  in  Wright  v.  Bircher,  supra,  but 
the  supreme  court  of  Missouri  thus  disposes 
of  it:  "The  position  that  the  lien  was  only 
for  rent  tbat  might  at  any  time  be  In  ar- 
rcar,  and,  there  being  none  In  arrear  when 
the  mortgages  to  Nannie  M.  Wright  were 
executed,  there  was  no  Ilen  In  favor  of  Birch- 
er at  that  time,  cannot  be  maintained.  By  a 
fair  construction  of  the  lease,  the  lien  re- 
served was  for  the  fuU  amount  of  the  reuts 
which,  by  Its  provisions,  would  accrue  within 
the  term  tor  which  the  house  was  let.  It 
was  not  to  secure  the  first  installment  of  tent 
v.64N.w.no.ll— 14 


which  the  lessee  might  fail  to  meet,  only, 
as  counsel  contend,  but  each  Installment  and 
It  created  a  lien  as  well  for  the  last  as  for 
any  preceding  installment"  A  ^mtlar  propo* 
sltlon  was  urged  upon  the  court  in  the  case 
of  Insurance  Co.  v.  Vanlue,  supra.  But  the 
supreme  court  of  ludlaua,  speaking  through 
Mr.  Justice  Elliott  says:  "It  Is  true  tbat 
when  the  assured  received  his  policy,  and 
when  the  loss  occurred,  he  was  not  in  de- 
fault; but  although  not  In  default,  his  en- 
gagement continued,  and  the  security  for  its 
performance  lu  the  future  r^alned  unan- 
:  nulled.  In  every  Instance  where  a  valid 
mortgage  is  executed,  it  constltutps  an  In- 
cumbrance, and  remains  an  Incumbrance  un- 
til the  engagement  for  which  it  stands  as  a 
security  is  performed.  It  seems  beyond  con- 
troversy tiiat  a  Hen  was  charged  upon  the 
land  in  this  Instance,  and  that  It  continued 
In  foi-ce  during  the  life  of  William  Vanlue, 
since  uo  other  construction  can  be  given  the 
instrument  without  totally  disregarding  the 
language  concerning  the  lien  and  the  right  to 
a  foreclosure.  If  there  was  a  coutluuing 
charge  upon  the  land,  we  can  conceive  no 
valid  reason  for  holding  that  It  did  not  con- 
stitute an  incumbrance,  within  the  meaning 
of  the  contract  of  Insurance.  It  was  none  the 
less  an  Incumbrance  because  the  engagemeut 
it  secures  was  performed  as  fully  and 
promptly  as  it  was  possible  for  the  appellee 
to  perform  it  up  to  the  time  the  policy  was 
issued  to  him,  for  the  reason  tbat  the  lien 
was  a  continuous  one,  requiring  the  yearly 
performance  of  an  act.  and  terminating  only 
upon  the  death  of  the  Hon  holder.  Reluctant 
as  we  are  4o  deny  a  recovery,  we  can  see  no 
avenue  which  will  lead  us  to  a  conclusion 
adverse  to  the  appellant  We  do  not  doubt 
tbat  the  appellee  acted  in  good  faith,  believ- 
ing that  the  mortgage  to  his  father  was  not 
an  Incumbrance;  but  neither  his  belief,  nor 
that  of  the  company,  can  affect  the  question, 
for.  If  the  mortgage  did  constitute  an  incum- 
brance, It  must  be  so  adjudged,  irrespective 
of  the  opinion  or  belief  of  the  parties." 

It  Is  further  contended  that  the  condition  In 
the  policy  must  be  consti*ued  to  apply  to  such 
changes  as  should  arise  after  the  policy  wns 
delivered,  and  Hoose  v.  Insurance  Co.  (Mich.) 
47  N.  W.  587,  and  Hall  v.  Insurance  Co. 
(Mich.)  63  N.  W.  727.  are  cited  to  support  the 
proposition.  But  these  cases  do  not,  in  our 
opinion,  apply  to  such  a  condition  as  Is  con- 
tained in  the  policy  now  before  us.  But  in 
Insurance  Co.  v.  Vanlue,  supra,  this  precise 
condition  was  before  the  court,  and  the  coiu-t 
felt  compelled  to  reverse  the  judgmeot  of  tiic 
court  below,  which  was  in  favor  of  the  plain- 
tiff. 

The  counsel  for  resqpondent  further  con- 
tends that  the  description  of  the  property  In 
the  lease  hypothecated  or  mortgaged  for  the 
payment  of  rent  etc.,  does  not  refer  to  the 
>  property  described  In  the  policy  of  insurance. 
But  in  our  oi)inion  that  question  is  not  prop- 
erly lieCore  us  for  review  on  this  appeaL  It 
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la  Bufflclent  tor  the  purposes  of  tbls  dedsfon 
tbat  we  find  the  langiuffe  used  In  the  lease 
brnad  enough  to  include  the  property  de- 
8crn)C{l  In  the  policy.  The  term  "bntldlnsa 
and  ImprovCTieuts"  would  most  certainly  lo- 
cliidc  machinery,  etc.,  annexed  to,  and  made 
part  of,  the  buildings  or  ImproTements. 
Again,  In  two  clauses  of  the  lease  the  term 
"other  property  on  said  premises"  is  used, 
and  In  one  rinuse  the  term  "goods"  is  used. 
Whether  or  not  the  machinery,  belting,  pul- 
leys, elevator,  etc..  specified  In  the  policy  con* 
stltuted  a  part  of  the  "building"  or  "Improve- 
ments," **or  other  projterty"  or  "goods"  uiMn 
which  a  Hen  was  created  or  given  by  the 
terms  of  the  lease,  are  purely  questions  of 
fact,  for  the  jury.  And  this  question  can 
only  be  determined  by  ascertaining  how  the 
machinery,  etc.,  was  constructed,  used,  etc., 
In  connection  with  the  buildings  or  improve- 
ments, or  where  and  how  It  was  located,  at 
the  time  the  policy  was  issued.  The  circuit 
court  having  excluded  the  lease  as  evidence, 
and  directed  a  rerdlct  for  the  plaintiff,  the 
question  of  whether  or  not  the  property  de- 
scribed In  the  lease  as  mortgaged  for  the 
rents,  etc.,  Included  the  property  specified  In 
the  policy  of  Insurance,  has  not  been  passed 
upon  by  the  court  or  Jury,  and  Is  therefore 
not  before  ns.  In  our  opinion,  Oie  court  erred 
In  excluding  the  lease  as  evidence,  and  in  di- 
recting a  verdict,  and  the  Judgment  of  that 
court  is  reversed,  and  a  new  trial  granted. 

KELLAM,  J.,  took  no  part  in  this  decision. 


POLLOCK  T.  WHIPPLE. 
(Supreme  Court  of  Nebraska.   SepL  18,  1895.) 
Election  betwbk:?  Cousts— CoNniTioNAi,  Sale 
—Bona  Fidb  PuanaASSK. 

1.  Error  cannot  be  predicated  on  the  re- 
fusal of  a  district  court  to  compel  the  pIniutifF 
to  elect  on  which  one  of  two  causes  of  action 
set  out  in  his  petition  he  will  proceed  to  trial, 
when  the  two  causes  of  action  are  idenlical. 
The  reuiedy  of  a  defendant  in  such  a  case  is  to 
move  ttic  court  to  strike  out  one  of  the  causes 
of  action,  as  surplnsage. 

2.  One  who  purchases  personal  property 
fi'om  a  conditional  vendee,  contractee,  or  lessee, 
in  possession  thereof,  with  actual  knowIedKe  of 
the  conditions  on  which  bis  vendor  holds  posses- 
sion  of  such  propwty,  Is  not  an  innocent  pur- 
chaser thereof,  and  acquires  only  such  title  as 
his  vendor  had. 

(Syllabus  by  the  Court.) 

Error  to  district  couit,  Ct-dar  county;  Nor- 
rls,  Judse. 

Replevin  by  David  W.  Whipple  asainst 
William  A.  Pollock.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Aftirmcd. 

Biirnes  &  Tylor.  II.  A.  Miller,  and  Wilbwr 
P.  Bryant,  for  plaintiff  In  error.  J.  S.  Loth- 
rop  and  John  Brldenbaugh,  for  defendant  In 

error. 

RAGAN,  C.  On  December  0,  1885,  D.  W. 
'Vhipple  cntei-ed  Into  a  contract  in  writing 


with  SylTester  K  Smith  wife,  in  and  by 
which  he  leased  or  bailed  to  them  17  bead 
of  cows  and  heifers.  By  the  twms  of  tlie 
contract.  Smith  and  wife  w»e  to  return  to 
Whipple  on  the  Ist  of  March,  1880,  U  bead 
of  cows  and  heifers.  The  contract  fnrtlier 
provided  that  Smith  and  wife  should  not  sell 
or  dispose  of  any  of  the  cattle,  or  their  In- 
crease, let  or  balled  to  tlicm,  without  the  con- 
sent of  Whipple,  and  if  they  did  so  the  con- 
tract should  terminate,  and  Whipple  have 
authority  to  take  possession  of  the  cattle. 
Mrs.  Smith  was  the  dangbter  of  Wblpi>lo. 
and,  at  the  time  of  the  making  of  Ibis  con- 
tract, resided  on  a  farm  of  Whipple's,  In  Ce- 
dar county.  Whipple  furnished  Smitb  and 
wife  the  17  head  of  cows  and  heifers,  wblcli. 
with  their  increase,  were  kept  on  the  form 
upon  which  Smith  resided.  In  the  spring  at 
1880  these  cows  and  heifera  and  their  In- 
crease amounted  to  about  40  head.  About 
that  time,  Smith  made  a  bill  of  sale  of  all 
the  cattle  In  hU  possession  to  W,  A.  Pollock, 
in  payment  of  a  debt  owing  to  the  latter  bjr 
Smith,  and  Folloefc  took  possession  of  all  the 
cattle  on  the  Smith  farm,  and  Whipple  then 
brought  this  suit  in  replevin,  to  the  district 
court  of  Cedar  county,  against  Pollock,  for 
said  cattle  and  their  Increase.  There  was  a 
trial  to  a  Jury,  with  a  verdict  and  judgment 
in  ftvor  of  Whipple,  to  reverse  which  Pollock 
prosecutes  to  this  court  a  petition  In  error. 
Of  the  errors  assigned,  we  notice  the  follow- 
Ing: 

1.  That  the  court  erred  In  oremiling  Pol- 
lock's motion  to  require  Whipple  to  elect  on 
which  of  the  two  causes  of  action  set  out  Ln 
his  petition  he  would  proceed  to  trial.  Thf 
petition  contains  but  one  cause  of  action.  It 
alleges  that  Whipple  is  the  owner,  and  enti- 
tled to  the  immediate  possession  of,  certain 
cattle  (describing  them),  and  contains  tho 
usual  allegations,  that  the  property  Is  wrong- 
fully detained  from  the  posswslon  of  the 
plaintiff  by  the  defendant  to  his  damage,  etc. 
The  second  count  or  cause  of  action  In  the 
petition  to  identical  with  the  flrat.  except  that 
It  sets  out  the  contract  referred  to  above,  en- 
tered Into  between  Whipple  and  Smith  and 
wife,  by  which  the  cattle  were  let  or  balled 
to  the  latter,  and  that  Pollock  had  actual 
knowledge  of  the  contents  of  this  contract 
liefore  his  Unlawful  taking  possession  of  the 
cattle  replevied.  Counsel  might  have  moTed 
the  court  to  strike  out  of  this  petltlim  one 
of  the  so-called  causes  of  action,  as  surplus- 
age; and,  had  they  done  so,  no  doubt  the 
motion  would  have  been  sustained.  But  the 
court  did  not  err  in  refusing  to  compel  Whip- 
ple to  elect  on  which  of  the  two  so-called 
causes  of  action  set  out  in  his  petition  he 
would  proceed  to  trial. 

2.  The  second  assignment  is  that  the  court 
en-cd  In  admitting  In  evidence  the  contract 
for  letting  or  balling  of  the  cattle  between 
Whipple  and  Smith  and  wife.  We  do  not 
thiuk  the  court  erred  In  admitting  tblR  cun- 
tract  in  evidence.   Tlie  principal  question  in 
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thia  action,  u  In  every  other  action  of  re- 
pleTin,  was  whether  Whipple,  at  the  time  he 
brought  this  salt  was  eutitled  to  the  imsses- 
sion  of  the  property  replevied.  The  conti-nL-t 
between  him  and  Smith  and  wife,  by  which 
be  let  or  bailed  to  the  latter  the  17  head  of 
cows  and  heifci'K.  uud  In  couslderatioii  of 
which  they  agreed  to  return  him  34  bead  of 
cows  and  heifers,  and  by  the  terms  of  which 
tbey  agreed  that.  In  case  tliey  sold  or  dis- 
posed of  any  of  the  property,  he  should  t>e 
entitled  to  take  possession  of  the  17  head  of 
cows  and  heifers  and  tlu^lr  iucreasp,  was  a 
material  link  in  the  chain  of  evidence  neces- 
sary to  be  produced  by  Whipple  to  support 
the  allegations  of  his  petition  that  at  the 
time  the  suit  was  brought  he  was  the  owner, 
and  entitled  to  the  possession,  of  the  property 
replevied. 

8.  That  the  court  erred  in  giving  Instrac- 
tions  8,  5,  6,  and  7  on  his  own  motion.  We 
have  examined  the  inatroctlons  assailed  far 
enough  to  ascertain  that  one  of  the  instruc- 
tions complained  of  was  properly  given,  and, 
as  the  astignment  Is  that  the  court  erred  In 
giving  all  the  instructions,  it  Is  accordingly 
overruled. 

4.  The  fourth  assignment  is  that  the  court 
erred  to  giving  instructions  1  and  3  nt  the 
request  of  Whipple.  Instruction  No.  1,  com- 
lilained  of,  was  proiierly  given,  and  for  the 
reason  stated  above  the  assignment  cannot 
t>e  sustained. 

0.  The  flftb  assignment  is  that  the  court 
erred  In  refusing  instructions  1,  2,  S,  and  4 
requested  by  Pollock.  The  second  Instruc- 
tion complained  of  is  In  the  following  lan- 
guage: "The  plalDtitr  claims  title  to  the 
property,  and  the  right  to  the  possession 
thereof,  under  and  by  the  terms  of  the  con- 
tract or  agreement  In  evideuce  herein,  signed 
by  Sylvester  K.  Smith  and  Mrs.  Sylvester  K. 
Smith.  And  you  are  instructed,  as  a  matter 
of  law,  that.  If  jron  find  from  the  evidence 
that  said  contract  was  violated  by  the  pai'tles 
signing  It,  idaintifr  can  only  recover  so  much 
of  the  stock  in  controversy  herein  as  is 
sbowD  to  be  a  part  of  the  original  cattle  de- 
livered by  the  plaintiff  to  said  Smith  and 
wife  at  the  time  the  said  contract  was  exe- 
cuted. The  plaintiff  is  not  entitled  to  re- 
cover the  increase.  If  any,  tliereof,  nor  other 
cattle,  except  the  Identical  animals  so  deliv- 
ered to  s(Ud  Smith  and  wife."  By  this  in- 
struction the  court  was  requested  to  tell 
the  Jury  that  if  Smith  uid  wife  had  violated 
their  contract  of  the  letting  or  bailment  of 
the  original  cattle,  by  selling  any  of  the  orig- 
inal cattle  or  their  Increase,  Whipple  could 
only  recover  the  original  cattle  let  or  balled. 
We  think  this  an  Incorrect  Inteipretation  of 
the  contract  between  Whipple  and  Smith  and 
wife.  By  the  terms  of  that  contract,  if 
Smith  and  wife,  without  Whipple's  consent, 
sold  or  disposed  of  any  of  the  original  cattle, 
or  their  Increase,  then  Whipple  was  "to  have 
the  power  to  take  possession  of  the  stock." 
We  conclude,  therefore,  that  the  com!  did 


not  err  In  'refusing  to  give  the  instruction 
quoted  above;  and,  as  the  assignment  Is  that 
the  court  erred  in  giving  all  the  instructions 
mentioned,  it  ts  ovcmiled. 

6.  The  sixth  assignment  Is  that  the  verdict 
Is  not  sustained  by  sufflcient  evidence.  The 
principal  Issue  litigated  at  the  trial  related  to 
the  identity  of  the  cattle  replevied  and  the 
cattle  and  their  Increase  originally  let  or 
bailed  by  Whipple  to  Smith  and  wife.  The 
evidence  on  this  issue  was  conflicting,  but  It 
sustains  the  finding  of  the  jary  that  the  cat- 
tle replevied  were  the  original  cattle,  and 
their  Increase,  let  or  balled  by  Whipple  to 
Smith  and  wife. 

Some  attempt  was  made  at  the  trial  to 
place  Pollock  In  the  position  of  a  purchaser 
for  value,  without  notice,  but  this  was  a  sig- 
nal failure.  The  evidence  discloses,  beyond 
all  question,  that  Pollock  had  actual  knowl- 
edge of  the  existence  and  the  contents  uf  the 
contract  between  Whipple  and  Smith  and 
wife,  by  which  the  latter  tiad  possession  of 
the  said  17  head  of  cows  and  heifers  and 
their  increase.  Indeed,  It  appears  from  Pol- 
lock's own  evideuce  that  he  had  the  contraet 
in  his  possession  prior  to  the  time  lie  lotik 
the  bill  of  sale  from  Smith  under  which  lu> 
claims  title  to  the  cattle  In  controversy.  lie 
seems  to  have  held  this  contract  as  collateral 
security  for  a  debt  which  Smith  owed  him. 
Pollock  does  not,  then,  come  within  the  pro- 
tection afforded  by  the  statute  to  Innocent 
purchasers  of  personal  property  from  a  con- 
ditional vendee,  contraclee,  or  lessee  thereof. 
Smith  and  wife  had  iMnMesslon  of  these  cat- 
tle, but  they  did  not  have  title  to  them,  and 
they  could  convey  to  Folluck  no  greater  title 
than  they  themselves  possessed.  The  ver- 
dict and  Judgment  rendered  In  this  case  are 
amiily  supported  by  the  evidence,  and  the 
Judgment  of  the  district  court  Is  afflrifted. 


HARE  V.  MUltPHY. 
(Supreme  Court  of  Nebraska.  S^t  18.  18!>5.) 
AsauupTiox  OF  HoKTOAOB  DsBT  —  Peksonai. 

LlJLBIUTT. 

"S^liere  real  estate  Incumbered  by  a  mort- 
gage is  snld  and  conveyed,  and  tbcrc  ie  ineertpd 
in  the  deed  a  clause  which  Btate«  that  the 
grautec  assumes  and  agrees  to  pay  the  niortgnKe 
debt,  and  tbe  deed  is  accepted  oj  the  purchaser 
of  the  land  with  knowledge  that  It  contains  the 
cluuBe;  or  where  the  purchaser  of  land  agrees, 
as  a  part  of  the  consideration  for  tbe  sale  of 
the  property  to  him,  to  assume  and  pay  s  mort- 
l  gage  indebtedness  existing  u);ainst  the  land. — 
I  tie  becomes  personally  liable  for  the  payment 
of  tbe  iiiurtKage  debt.  And  this  is  true  whether 
bia  iiuniediate  grantor  was  so  liable  or  not;  and 
tbe  liubility  thus  created  may  be  enforced  by  tbe 
niiH'tgneee  or  his  assigns,  as  it  was  for  his  i>r 
their  ase  and  beneGt  that  such  promise  was 
made. 

(Syllabus  by  the  Court.) 

Krror  to  district  court.  Lincoln  county; 
Ne\'ille,  Judg& 
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Actton  l>y  Robert  Hare  against  fe.  W.  Mar- 
phy.  Judgment  for  defendant,  and  plaintiff 
brings  error,  Eeversed. 

P.  S.  Howell,  for  plaintiff  In  error,  T.  C. 
Patterson  and  Grimes  &  Wilcox,  tor  defend- 
ant In  error. 

HARRISON,  J.  The  plaintiff,  as  assignee 
and  owner  of  two  promissory  notes,  and  a 
mortgnge  on  certain  real  estate,  given  to  se- 
cnre  their  payment,  Instituted  this  action 
ngninst  the  defendant,  to  whom  the  real  es- 
tate liad  been  sold  by  the  grantee  or  party 
pure-basing  from  the  mortgagor,  to  recover 
the  amount  due  upon  the  notes  and  mort- 
gage, basing  the  suit  upon  a  clause.  In  the 
conveyance  of  the  lands  to  defendant,  by 
which,  It  is  claimed,  defendant  assumed  and 
agreed,  on  his  part,  to  pay  the  mortgage  In- 
debtedness. The  petition  In  the  ease  recites 
that  on  December  26,  1889,  D.  A.  Spraul  exe- 
cuted and  delivered  to  Maggie  Callender  two 
promissory  notes,  each  In  the  amount  of 
$250.  and  a  mortgage,  to  secure  their  pay- 
ment, on  tracts  of  land  therein  described, 
and  situate  In  Logan  county;  the  conveyance 
by  the  mortgagor,  ou  the  succeeding  day,  to 
William  L.  Schuster,  and  the  sale  and  con- 
veyance of  the  lands  again  on  the  31st  day  of 
December,  1889,  by  Schuster,  to  the  defend- 
ant, E.  W.  Murphy,  and  his  agreement,  as  a 
pni*t  of  the  conalderation  or  purchase  price 
of  the  property,  to  pay  the  Indebtedness 
shown  by  the  notes  and  mortgage;  and  that, 
pursuant  to  such  promise,  and  evidencing  it, 
tl'ere  was  inserted  In  the  deed  of  the  lands 
by  Schuster  to  defendant  a  clause  In  which 
it  was  stated  that  the  real  estate  was  incum- 
bered, and  that  the  purchaser  assumed  and 
Dgrced  to  pay  the  incumbrance.  It  also 
states  the  purchase  of  the  notes  and  mort- 
gage tiy  the  plaintiff,  and  their  transfer  and 
assignment  to  him.  and  nonpayment,  etc., 
and  closra  with  a  prayer  for  Judgment.  The 
answer  contained  a  denial  of  any  assumption 
of  or  agreement  by  defendant  to  pay  the 
mortgage  Indebtedness;  a  statement  that  de- 
fendant never  received  or  accepted  the  con- 
veyance or  deed  described  In  plaintiff's  peti- 
tion, and  that  no  deed  of  the  lands  had  ever 
been  delivered  to  him ;  that  he  never  entered 
Into  or  had  possession  of  the  premises  de- 
scribed in  the  petition;  that  a  deed,  a  copy 
of  which  was  attached  to  the  petition,  was 
caused  to  l>e  recorded  In  Logan  county  by 
some  person  unknown  to  defendant,  aud 
witliout  his  knowledge  or  consent;  that  there 
was  no  consideration  In  the  purchase  of  the 
lands,  or  the  "equity"  of  the  vendor,  Schus- 
ter, therein,  for  an  assumption  or  agreement 
on  his  part  to  pay  the  amount  of  the  Incum- 
brances or  mortgages,  and.  further,  that  bis 
grantor,  Schuster,  bad  not  assumed  the  pay- 
ment of  the  Incumbrances,  and  no  liability 
existed  against  such  grantor  for  their  pay- 
ment The  reply  of  plaintiff  was.  In  the 
main,  a  general  denial  of  the  aliegntlons  of 
the  defendant's  answer,  aud  also  stated: 


That  the  deed  of  the  lands  executed  by 
Schuster,  and  to  defendant,  as  grantee,  was 
filed  for  record  In  the  office  of  the  cotinty 
clerk  of  Txjgan  county  on  or  abont  January 
2,  1800.  That  on  or  about  the  7th  day  of 
Jauuaiy,  1890,  the  plaintiff.  In  the  course  of 
some  business  affairs  or  settlement  between 
him  and  another  party,  was  offered  the  notes 
and  mortgage,  the  basis  of  this  action,  and 
their  purchase  by  blm  was  solicited.  That 
he  made,  or  caused  to  be  made,  an  examina- 
tion of  the  lands,  and  the  titles  to  the  same, 
and  thus  discovered  of  record  the  conveyanee 
to  the  defendant,  and  the  clause  asserting  the 
asstuuption  and  agreement  of  the  defendant 
to  pay  the  notes  and  mortgages;  and  also  In- 
vestigated, or  caused  Inquiries  to  be  made, 
with  reference  to  the  financial  standing  or 
circumstances  of  the  defendant,  and  ascer- 
tained that  he  was  solvent;  and  that  plain- 
tiff, in  the  purchase  of  the  notes  and  ni(H>t- 
gage.  was  Infiuenced  by,  and  relied  upon,  tbe 
responsibility  assumed  by  and  of  the  defend- 
ant for  their  payment,  and,  had  it  not  been 
for  the  clause  in  the  deed  to  defendant, 
which.  In  terms,  bound  him  to  such  payment, 
plaintiff  would  not  have  purchased  the  notes 
and  mortgage,  and  that  such  purchase  was 
consummated  March  1,  1890.  That  very 
soon  after  the  deed  In  question  was  recorded, 
the  defendant  had  knowledge  th«-eof,  and  of 
Its  contents  and  recitals,  and  possessed  sucb 
knowledge  at  the  time  of  Its  execution,  and 
for  more  than  30  days  prior  to  the  date  of 
plalnttfTs  purchase  of  the  notes  and  mort- 
gage, and  permitted  it  to  remain  of  rei-ord 
wltiiout  any  effort  to  have  the  same  aimuUed 
or  reformed.  There  was  a  trial  of  tiie  Issues 
to  the  court  and  a  jury,  and,  at  tbe  close  of 
the  testimony,  the  trial  judge  Instructed  the 
jui-y  to  return  a  verdict  for  defendant  whicii 
instruction  was  complied  with  by  the  Jury, 
and,  after  motion  for  new  trial  heard  nu<1 
overruled,  Judgment  was  rendered;  and  the 
plaintiff  brings  tbe  case  here  by  petition  In 
error. 

Counsel  for  the  parties  in  the  briefs  filed 
agree  In  the  statement  that  the  trial  Jude«> 
was  moved  to  Instruct  the  jury  to  return  a 
verdict  for  the  defendant  by  the  followln^r 
considerations:  That  the  petition  did  not  al- 
lege, and  the  evidence  failed  to  show,  that 
defendant's  grantor  was  In  any  manner,  or 
to  any  extent  connected  with  the  mortgage 
debt,  or  liable  or  bound  for  tbe  payment  of 
It;  that  the  rule  of  law  applicable  and  gov- 
erning In  such  cases  Is  that  a  mortgage  In- 
debtedness assumption  clause  In  a  deed,  or 
an  agreement  by  the  purchaser  of  lands  to 
pay  Incumbrances  existing  against  their 
lands,  win  not  become  operative,  or  is  of  no 
validity,  and  cannot  be  euforced  by  the  mort* 
gagee,  unless  It  further  appears  that  tbe 
grantor  In  the  conveyance,  or  the  person  tc 
whom  the  promise  Is  made,  was  personally 
liable  for  the  payment  of  the  mortgage  debt. 
In  adopting  this  view  of  the  law.  we  think, 
the  learned  Judge  who  presided  durii^  tbe 
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trial  in  the  district  court  med.  It  is  nn- 
doabtedly  supported  by  declBlons— maoy  of 
irhlcb  are  cited  by  connsel  for  defendant  In 
their  brief— of  courts  of  last  resort,  the  opin- 
ions of  which,  as  authority,  lank  among  the 
very  highest,  and  are  entitled  to  great 
Trelglit;  but  we  do  not  think  best  to  follow 
them.  It  is  an  established  rule  of  law  that, 
where  one  makes  a  promise  to  another  for 
the  benefit  of  a  third  person,  snch  third  per- 
son can  maintain  an  action  upon  the  promise, 
though  the  consideration  does  not  move  di- 
rectly from  talm.  Shamp  t.  Meyer,  20  Ken. 
323,  29  N.  W.  379;  Sample  T.  Hale,  Si  Neb. 
220.  61  N.  W.  837;  Bamett  v.  Pratt,  87  Neb. 
349.  6S  N.  W.  1000;  DoD  t.  Onime,  41  Neb. 
aVS.  59  N.  W.  806.  And  In  Keedle  t.  Flack, 
27  Neb.  830, —a  cose  in  which  the  right  of  a 
mortgagee  to  enforce  such  a  promise  as  the 
one  In  the  case  at  bar  was  In  controversv.— 
the  rule  Just  quoted  was  applied,  and  held 
to  be  the  basis  of  the  mortgagee's  right  to 
recoTer.  Where  a  party  purchaser  of  lauds 
agrees,  as  a  part  of  the  contract  of  purchnae, 
to  assume  and  pay  a  mortgage  debt  existing 
afralnst  the  lands,  the  promise  so  to  do  Is 
for  the  ben^t  of  the  owner  and  holder  of 
the  debt,  and  may  be  enforced  by  snch  par- 
tj.  The  purchase  price  of  the  lands  Is  the 
conrtdemtion  moving  betweuu  the  purchaser 
and  his  grantor,  and  It  Is  Immaterial,  and  of 
no  consequence,  to  the  grantee,  that  bis  gran- 
tor may  or  may  not  be  personally  liable  or 
bonnd  for  the  payment  of  the  mortgage  debt; 
and,  by  such  promise^  the  promisor  becomes 
personally  liable  to  the  mortgagee  or  assigns 
for  the  mortgage  debt,  regardless  of  whether 
hf«  grantor  was  so  liable  or  not  Herriman 
V.  Moore,  90  Pa.  SL  78;  Dean  v.  Walker,  107 
ni  540;  Bay  t.  Williams  (IlL)  1  N.  B.  840. 

There  were  8<mie  issues  of  fact  In  regard  to 
which  the  evidence  was  conflicting,  and 
which,  it  the  view  of  the  law  with  refei-ence 
to  the  liability  of  a  grantee  who  assumes 
and  agrees  to  pay  a  mortf^ge  debt  which  we 
hare  announced  herein  as  the  correct  one 
had  been  taken,  should,  and  doubtless  would, 
bare  been  submitted,  under  proper  Instruc- 
tions, to  the  Jury,  f6r  their  consideration  and 
determination.  It  follows  thai  the  Judgment 
of  the  district  court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings.  Re- 
versed and  remanded. 


BRANDHOEFGR  v.  BAIX  et  aL 
(Supreme  Court  of  Nebraska.  Sept.  17,  1895.) 

JonemBT  USDBR  UNCOXariTUTIOVAL  L&w  — 

homrstcao  —  llabiutt  for 
Patbktkr'b  Debts. 

1.  Where  a  court  proceeds  In  an  action  ao- 
cordiag  to  the  proTisioDs  of  a  statute  wtiicli  Is 
nacoBStitntioDal,  its  judgment  is  not  void,  but, 
at  most,  erroneous,  provided  its  juris.Uction  of 
the  sctioB  does  not  depend  tmoa  the  statute,  but 
exists  independently  thereof; 

2.  Lands  acquired  nnder  tite  federal  home- 
stead law  are  forever  exempt  from  IlaUllty  for 


th(-  debts  of  the  patentee  created  tiefore  the  is- 
suing of  the  patent:  and  this,  altfaoagh  the  pat- 
entee conveys  the  lands,  and  afterwardr  ce- 

acqaires  the  title. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  York  county; 
Bates.  Judge. 

Action  by  Adam  Brandhoefer  against  E. 
Bnin  and  others.  Judgment  for  plalntlfT,  and 
defendants  appeal.  Affirmed. 

Geo.  B.  France,  for  appdlants.  Gilbert 
Bros.,  for  appellee. 

IRVINE,  C.  Adam  Brandhoefer  entered 
the  W.  ^  of  tlie  S.  E.  14  of  section  20  In  town- 
ship 11  K.  of  range  1  W.,  in  York  county,  un- 
der the  federal  homestead  law.  A  patent 
was  issued  to  him  in  1878.  In  1885  Brand- 
hoefer and  wife  convejed  the  land  to  I^nl- 
das  A.  Brandhoefer,  and  In  1880  Leonldas 
Brandhoefer  conveyed  it  to  Elhea  Brandhoefer, 
the  wife  of  Adam.  In  1891  Eliza  Brandhoef- 
er died,  and  on  February  29, 1892,  the  county 
court  of  York  county,  on  application  of  Adam 
Brandhoefer,  set  aside  the  land  In  question  sh 
the  homestead  of  the  husband;  the  county 
court  apparently  acting  under  the  provisions 
of  ciiapter  57  of  the  Session  Laws  of  1889, 
*whicb  has  slnoe  been  declared  uneouatitutiou- 
aL  Trunible  v.  Trumble.  37  Neb.  340,  S5  N. 
W.  860.  In  1876,  prior  to  the  Issuing  of  the 
patent,  Adnin  Brandhoefer  had  become  in- 
debted to  E.  Bain,  and  in  1879  Bain  recoveivd 
Judgment  against  him.  On  July  14,  1892. 
an  order  was  entered  by  the  county  court, 
reviving  this  Judgment  Brandhoefer  then 
bi-ouKbt  this  action,  alleging  facts  which,  be 
claimed,  rendered  the  land  exempt  from  lia- 
bility for  tlw  satlBfactlon  of  the  Judgment,  and 
praying  that  It  be  decreed  to  be  five  from  ap- 
l)arait  lien  thereof.  A  decree  was  rendered  In 
favor  of  the  plolutitT,  from  which  Bain  appeals. 
Certain  other  matters  were  Involved  in  the 
case,  but  the  foregoing  la  all  which  relates  to 
the  subject-matter  of  the  appeal. 

Among  the  questions  discussed  are  several 
relating  to  the  fwce  and  effect  of  the  oi'der  of 
the  probate  court  setting  apart  to  the  plain- 
tiff the  land  In  question  as  his  homestead.  It 
being  contended,  on  the  one  hand,  that,  the 
act  of  1889  being  unconstltutltmal,  these  pro- 
ceedings were  void,  and,  on  the  other  band, 
that  the  declaration  of  the  unconstitutionality 
of  that  act  did  not  affect  the  validity  of  any 
proceedings  had  tliereunder,  or,  if  It  did,  that 
chapter  32  of  the  Session  I..aw8  of  1805,  which 
was  Intended  as  a  curative  act,  validated  such 
proceedings.  None  of  tliese  questions  do  we 
consider  properly  involved  in  a  detennination 
of  the  case.  Prior  to  the  passage  of  the  act 
of  1889.  it  had  been  determined  that  the  coun- 
ty court  had  Jurisdiction  to  assign  dower  ^nd 
therafore  curtesy)  from  the  lauds  of  a  de- 
cedent, and  also  to  set  aside  the  homeetead  of 
the  surviving  husband  or  wife.  Outhman  v. 
Guthman,  18  Neb.  98,  24  N.  W.  435.  There- 
fore, Uie  Jurisdiction  of  the  county  court  to 
assign  an  estate  by  curtesy,  !>r  a  honuntcad. 
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did  not  depend  upon  tbe  act  of  1889,  and,  tr- 
reqwctive  of  that  act,  tbe  county  court  lind 
Jurisdiction  of  the  pTOceedln|!»  which  led  to 
the  Bettlngr  aside  to  Brnndluiprcr  of  the  land 
In  question  aa  his  homestead.  T^ls  being  so, 
the  action  of  tbe  court  In  setting  aside  the 
Itomesteadr  In  pursuance  of  tlie  act  of  1889, 
atrected  only  tbe  refcnlarlty  of  the  procecil- 
Ings.  and  not  the  Jurisdiction  of  the  court 
While  Its  action  may  have  been  erroneous.  It 
was  not  void,  and  U  not  open  to  collateral 
attack.  Therefore,  when  the  plaintiff  showed 
an  estate  assigned  to  blm  by  decree  of  a 
court  having  Jurisdiction  of  the  subject-mat- 
ter, this  was  suffldent  proof  of  title  to,  prima 
fade  at  least,  establish  In  blm  an  actionable 
Interest.  The  force  of  the  decree  of  the  couib- 
ty  court  does  not.  therefore,  depend  in  any 
manner  upon  the  act  of  ISSO.  Independent 
r>f  that  act,  questions  are  presented  as  to  the 
i>(Tect  of  the  decree,  as  against  one  not  a  par- 
I.V  to  the  proceedlugs.  as  determining  the 
right  of  exemption.  These  questions  we  shall 
not  determine,  because  the  Judgment  must,  In 
any  event,  he  affirmed  on  another  ground. 

This  land  it*aB  entered  hy  the  plaintiff  as  a 
homestead  under  the  fetleral  law,  and  the 
debt  upon  which  the  Judgment  was  rendered 
was  one  crenteil  before  the  patent  was  Issued, 
Section  2290^  Rer.  St  U.  8.,proTldefl  that  "no 
lands  acquired  nnder  this  act  shall  In  any 
event  become  Ihtble  to  tbe  satisfaction  of  any 
debt  or  debts  contracted  prior  to  the  Issuing 
of  a  patent  therefor."  The  validity  of  this 
act  of  congress  has  been  determined  beycmd 
question,  and  we  refer  to  one  case  on  tbe  sub 
Ject  merely  for  the  puri>08e  of  calling  atten- 
tion to  the  reason  of  the  act.  In  S(^-mour  v. 
Sanders.  3  Dill.  437.  Fed.  Cas.  No.  12,600.  It 
Is  said  that  congress  has  plenary  power  over 
the  disposition  of  putdlc  lands,  to  dispose  of 
them  at  such  time.  In  such  manner,  and  for 
such  puriKises  as.  In  its  Judgment.  It  may  deem 
best,  and  that  the  object  of  section  229(1  is  to 
benefit  the  poor  man,  who  Is  unable  to  pay 
for  tbe  land  at  once,  and  receive  his  title  with- 
out condition,  congress  conceiving  tluLt  the 
i'1-edltor  In  such  cases  has  no  equity  to  sub- 
ject to  the  payment  of  his  debt  lands  which 
had  been  given  to  the  debtor  by  the  bounty 
of  tbe  government.  The  state  courts  have 
uniformly  glv^n  effect  to  the  provision  by 
holding  that  Judgments  rendered  for  debts 
cnntracted  prior  to  the  patent  are  not  dor- 
utaut  liens,  to  become  valid  when  the  entry 
man  shall  couvey  the  land,  bnt  on  the  con- 
trary, that  the  provision  referred  to  is  a  con- 
dition, attached  to  the  grant  of  the  land, 
which  Inures,  not  only  In  favor  of  the  pat- 
entee, but  In  favor  of  his  grantees.  Smith  v. 
Steele,  13  Neb.  1,  12  N.  W.  830;  Baldwin  v. 
Boyd.  18  Neb.  444.  25  N.  W.  580;  Jean  v.  Dee. 
S  Wash.  6S0,  32  Pac.  460;  Sorrels  v.  Self.  43 
Ark.  451:  Miller  v.  Little.  47  Cal.  348;  Rus- 
sell V.  Lowth,  21  Minn.  167;  Gile  v.  liallock, 
33  Wia  523.  There  can  be  no  doubt,  there- 
fore, that  the  land  was  not  subject  to  the  pay- 
ment of  this  debt  twfore  Bmndhoefer  convey- 


ed It.    Nor  did  It  become  liable  for  the  debt 
In  tbe  hands  of  his  grantef».    But  It  is 
urgefl  tliat,  having  again  reached  him.  It  is 
now  liable.    In  other  words,  that  while  it 
was  not  liable  as  long  as  he  retained  it,  or 
in  the  hands  of  any  one  deriving  title  through 
blm.  still,  whenever  he  should  acquire  a  new 
title  to  the  land.  It  would  then  become  liable. 
We  cannot  And  that  the  precise  question  has 
ever  been  determined.   In  the  absence  of  di- 
rect authority,  the  apparent  analogy  of  the 
lawof  commmercial  i»aperat once auggests  it- 
self. It  Is  a  familiar  rule  that  If  a  negotiable 
Instrament  once  reaches  the  hands  of  a  bona 
fide  liolder  for  value,  It  la  discharged  from 
equities,  although  be  should  transfer  It  to  a 
third  person  with  notice  of  such  cqultlea. 
But  still.  If  the  transferee  should  happen  tu 
be  the  original  payee  of  tbe  instrument.  It 
would  be  subject  to  the  equities  in  his  hands. 
This  rule,  and  the  reasons  tliereof,  are  Btronfc- 
ly  stated  by  Judge  Cooley  In  Kost  v.  Bender, 
25  Mich.  515.    By  examining  that  case,  It 
win  be  seen  that  the  reasons  for  the  rule  arc 
that,  while  the  protection  of  the  innocent  bold- 
er requires  that  those  taking  from  him  should 
also  be  protected,  It  is  not  very  important 
that  there  should  be  one  person  in  tbe  world 
Incapable  of  succeeding  to  his  equities.  Tli«* 
rule  protecting  innocent  purchasers  Is  for  the 
benelit  of  the  purchaser,  and  not  for  tbe  ben- 
eflt  of  the  culimble  payee.   Against  blm,  tho 
payor,  were  he  compelled  to  pay  tbe  pai>er. 
would  have  his  remedy  by  action;  and.  tn 
avoid  circuity  of  action,  If  the  paper  come^i 
back  to  his  hands,  the  payor  should  be  per- 
mitted to  set  up  the  defense.   Tbe  reasons, 
therefore,  for  changing  the  rule  In  regard  to 
commercial  paper,  when  It  returns  to  the  orig- 
inal payee,  are  In  no  Sense  applicable  to  tbia 
case.   The  policy  of  the  law  merchant  la  to 
afford  full  currency  to  commercial  paper. 
The  policy  of  the  homestead  htw  is  not  to 
facilitate  tbe  free  conveyance  of  the  property. 
The  policy  of  the  law  merchant  la  not  to  pro- 
tect a  payee  without  equity,  but  to  protect 
Innocent  purchasers,  while  the  flrst  object  of 
the  homestead  act  la  to  protect  the  patentee. 
We  are  satlHfled  that  no  analogy  can  be 
drawn  from  the  law  merchant 

Recurring  to  the  statute.  Its  language  la  of 
the  broadest  character:  Ijinds  acquired  un- 
der the  homestead  act,  shall  not  "In  any  event 
become  liable  to  the  satisfaction  of  any  debt 
or  debts  contracted  prior  to  the  Issuing  of  the 
patent  therefor."  If  we  should  bold  tbat 
when  the  patentee  has  conveyed  the  land  to 
another,  and  tlien  reacquires  It  It  then  be- 
comes subject  to  liablUty  for  debts  created 
prior  to  tbe  Issuing  of  the  patent,  we  should 
hold  that  in  one  event  the  exemption  should 
not  apply;  thus,  as  we  believe.  Ingrafting  an 
exception  upon  a  statute  couched  In  unlveraal 
terms.  Furthermore,  as  will  be  seen  by  an 
examination  of  the  cases  already  cited,  the 
courts  have  not  regarded  this  act  merely  as 
one  of  exemption,  simply  staying  the  hands 
of  the  officers  so  long  as  the  land  is  retalnc«l 
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as  a  homestead,  but.  on  tbe  other  band,  tbey 
hare  always  treated  It,  not  as  au  exemptioD. 
strictly  spe&ktug,  but  as  a  i-eserrattoD  or  con- 
dftion  In  the  grant  Itself,  whereby,  acting  un- 
der Itfl  soTerelgn  authority,  in  tlie  disposal 
of  its  public  land,  the  federal  government  hag 
refrained  from  conveying  tlie  land  in  such  a 
manner  as  to  subject  it  to  the  payment  of  this 
liarticular  class  of  debts.  No  Hen  for  such 
a  debt  ever  attached  to  the  land  during  the 
liatentee's  original  tenure,  or  while  It  re- 
mained in  bis  grantees,  and  we  can  perceive 
no  sound  reason  why,  when  be  became  rein- 
vested with  the  title,  a  lien  should  then,  for 
liie  first  time,  attach.  It  is  said  that  when 
■  he  entry  man  hag  been  protected  in  the  pos- 
sK'ssion  of  the  land  so  long  as  be  retains  it  as 
Ills  homestead,  and  wbuu  he  is  permitted  to 
ttispose  of  It  for  full  value  without  subjecting 
It  to  the  debt  in  ttie  bands  of  his  grantee, 
he  has  received  tlie  full  benefit  of  the  exemp- 
rlon,  nnd  he  should  not  be  entitled  to  claim 
the  exemption,  should  he  become  reinvested 
with  the  title.  This  argument  has  force,  but 
wedo  not  think  that  it  should  prevail  against 
the  strong  language  of  the  exempting  statute, 
and  tbe  manifest  cil)Ject  to  make  the  land,  not 
merely  temporarily  exempt  from  execution, 
hut  to  grant  It  absolutely  and  forever  free 
from  liabUity. 

Our  conclusion  Is  that  a  particular  tract  of 
land  acquired  under  tbe  federal  liomegtead 
law  la  forever  exempt  from  liability  for  tbe 
debts  of  tbe  patentee  created  before  patent  is- 
sued: and  this  without  regard  to  whether  he 
remains  the  owner,  or  regains  tbe  ownership. 
Tbe  Judgment  of  the  district  court  was  there- 
fore right.    Juiigmeut  affirmed. 


(JUTHRIE  et  nl.  v.  HAMILTON  LOAN  A 
TRUST  CO. 

4Suiircnie  Court  of  Nebraska.   Sept.  17,  1805.) 
UscnT— What  Cosstitdtes. 
The  facta  in  this  cose  are  substantially 
th*  snme  as  tbnse  in  Tipton  v.  O'Donahuc,  49 
N.  W.  2G7.  32  Nob.  54V">.  and  Pierce  v.  Uavey 
(Neb.)  61  N.  W.  i>2.   And  on  the  authwity  of 
those  cflses  tbe  (Uhtoo  of  tlie  district  court  in 
tliia  action  is  afiirmeil. 
rftyllnbus  l^^  the  Court) 

Error  to  district  court,  Sioux  county;  Bar- 
tow, Judge. 

Action  by  tbe  Hamilton  Loaa  ft  Trust  Com- 
pao/against  Grant  Guthrie  and  others.  Judg- 
ment tor  tdalntlff,  and  defendants  bring  error. 
Affirmed. 

Grant  Gothrle,  for  pialntifTs  In  enw.  Whar- 
ton &  Balrd  and  H.  T.  Ooniey,  (or  defendant 
In  error. 

RAGAN,  C.  The  facts  In  this  case  are  aub- 
stantially  the  same  as  those  In  Upton  v.O'Don- 
ahue,  32  Neb.  665.  49  N.  W.  2(17,  and  Pierce 
v.  Dav^  (Neb.)  01  N.  \V.  92,  and  on  the  au- 
thority of  those  cases  the  decree  of  the  dis- 
trict court  In  this  action  is  affirmed.  Affirmed. 
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WORTENDlTKB  v.  SALLADIN. 
(Supreme  Court  of  Nebraska.   Sept.  17.  1805.) 

FKAL-DL-LafET  CoKTBTAKCBfl— FhbPERBKCB  Or 
8TOCKB0LDEB. 

Where  the  holder  of  atock  of  an  Insol- 
vent corporation,  juat  l>efore  its  final  suspension 
of  business,  obtained  assignments  to  himself, 
to  such  an  amount,  of  the  corporation's  bills  re- 
ceivable, as  to  fully  secure  claims  owing  to 
such  stockholder  and  a  partnership  firm  of 
which  he  was  a  memljer,  leaving  almost  no  as- 
sets for  the  payment  of  the  other  creditors  of 
tha  corporation,  the  Intent  with  which  such 
preference  was  made  and  received  was  a  ques- 
tion of  fact,  for  the  jury:  and  its  verdict,  upon 
proof  of  the  alWTe  facts,  that  such  preference 
was  fniuJulent,  an  against  creditors  of  tlie  cor- 
p«>rntic>ii.  will  not  be  disturlied  as  unwarranted 
in  fact  or  in  law. 
(Syllabus  by  Iht  Court.) 

Error  to  district  court,  Seward  county; 
Bates.  Judge. 

Action  by  George  E.  Salhidin  against  Henry 
Worteud.vke.  Judgment  fair  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

G.  M.  Lambertson,  for  plaintiff  in  error.  R. 
S.  Nonal  and  R.  P.  Anderson,  for  defendant 
In  errw. 

RYAN,  C.  Tbe  Northwestern  Banking 
Company  was,  from  the  year  1884  till  Jnuuarj- 
20,  1889,  engaged  In  the  business  of  banking 
at  Milford.  in  Seward  county.  There  was  no 
copy  of  Its  articles  of  incorporation  filed  in  tbe 
office  of  tbe  county  clerk  of  said  coooty. 
though,  during  the  entire  Interval  of  time 
alxive  Indicated,  tbia  company  did  business  as, 
nnd  claimed  to  be,  a  corporation.  Tbe  deci- 
sion of  this  case  does  not  requb-e  us  to  give 
great  weight' to  this  omission,  and  tbe  com- 
pany will  therefore  be  treated  as  though  lo- 
coqwrated  In  exact  compliance  with  tbe  stat- 
utes of  this  state.  Henry  Wortendyke,  the 
plaintiff  in  error,  was  an  owner  of  a  small 
amount  of  the  company's  capital  stock  on  Jan- 
uary 28.  1889.  Mr.  Emerson,  the  company's 
general  manager,  on  that  day  said  to  Mr.  W^or- 
tendyke  that  there  was  a  run  on  tbe  bank, 
and  that  It  was  short  of  currency.  It  was 
then  arranged  between  these  two  persons  that 
Mr.  Wortendyke  should  borrow  $1,(X)0  at  Sew- 
ard for  tbe  use  of  the  banking  company.  For 
this  porpose  be  proceeded  to  Seward,  and  bor- 
rowed, on  his  own  credit,  the  sum  of  $2.(K)0. 
One-half  of  this  he  left  In  tbe  bank  at  the 
place  last  named,  and  with  the  other  half,  be- 
tween 10  and  11  o'clock  In  tbe  forenoon  of 
January  29.  1889,  he  returned  to  Milford. 
The  amount  left  at  Seward  seems,  for  the 
most  part,  If  not  altogether,  to  have  been 
drawn  out,  upon  the  checks  of  Mr.  Worten- 
dyke, in  payment  of  deposits  owing  by  the 
banking  company.  It  Is  not  disclosed  what 
was  done  with  the  cash  brought  by  Mr.  Wor- 
tendyke to  Milford  in  the  forenoon  of  January 
29th  aforesaid,  but  it  Is  Tery  certain  that  In 
tbe  afternoon  of  that  day  tbe  banking  com- 
pany ceased  to  do  business.  A  few  days 
thereafter,  Mr.  Salladlu  t>e(anie  its  assignee, 
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and  Id  that  capacity  brouglit  this  action,  the 
ucoar.lon  and  nature  of  which  we  shall  now 
describe:  At  the  time  that  Mr.  Worteiidyke 
went  to  Seward,  he  was  associated,  as  a  part- 
ner In  the  insurance  business,  with  Richard 
Spelts.  The  style  of  this  firm  was  Worten- 
djke  &  Spelts;  and  on  Januai-y  29,  1889,  It 
had  II  deposit  with  the  bankiufr  company  to 
the  amount  of  about  $430.  Mr.  Wwtendyke's 
deposit  with  the  same  banking  company  was 
to  the  amount  of  $212.50.  To  Indenmlfy  Mr. 
Wortendyke  In  respect  to  the  money  boiTOwed 
by  him  at  Seward,  and  to  secure  the  al>ove 
d^x^lts,  Mr.  Emerson  transferred  to  Mr.  Wor- 
tend>-ke  notes  held  by  the  bankiufr  company 
to  the  amount  of  $3,500.  When  the  assignee, 
shortly  afterwards,  took  possession  of  the  as- 
sets of  the  banking  company,  it  was  found 
that  they  amounted  to  but  little  over  $2,000, 
while  its  liabilities,  as  It  has  since  trnnsi^red, 
exceeded  $20,000.  This  action  was  brouRbt 
by  tlie  assignee  to  recover  from  Mr.  Worten- 
dyke $2,475,  which.  It  was  alleged,  was  the 
amount  of  the  collaterals  which  Mr.  Worten- 
dyke had,  upon  demand,  wrongfully  refused 
to  pay  to  said  assignee.  The  tlieoi?  upon 
which  this  was  claimed  was  that  Mr.  WovteO' 
dyke,  a  stockholder  of  the  banking  comitany,. 
by  means  of  a  fraudulrat  arraagement  with 
the  general  manager,  had  secured  possession 
of  a  large  part  of  Its  assets,  and,  with  luteut 
to  defraud  Its  depositors  and  other  creditors, 
bad  wrongfully  converted  the  aforesaid 
amount  thereof  to  bis  own  use.  In  his  an- 
swer. Mr.  Wortendyke  averred  that,  of  the 
sum  be  bad  borrowed  dt  Seward,  be  bad  turn- 
ed over  to  the  banking  company  $1,G44,  which 
bad  been  used  to  pay  Its  depositors;  that  he 
had  retained  $213,  which  the  bai)klng  company 
owed  himself  as  depositor,  and  the  sum  of 
$431.15,  likewise  a  deport,  which  was  due 
Wortendyke  &  Spelts;  and  that  he  had  paid 
oDt  $186  as  attorney's  fees,  and  other  expenses 
ot  collecting  the  aforesaid  notes.  There  was 
a  reply  in  denUI  of  each  of  these  altegatlons 
of  the  answOT.  A  trial  was  had  of  the  above 
issues  to  a  Jury,  which  returned  a  verdict  in 
favor  of  the  assignee  for  the  sum  of  $700,  up- 
on which  judgment  was  duly  rendered.  Tlils 
was  on  March  17,  1892,  Tblfl  verdict  was  for 
less  than  the  aggregate  amount  of  tbe  depos- 
its of  Wortendyke  &  Spelts  and  Mr.  Worten- 
dyke, with  7  per  cent  thereon,  computed  from 
January  29, 1SS9. 

Upon  consideration  of  the  entire  evlderice, 
we  see  no  reason  for  reversing  the  Judgment 
of  the  district  court,  whereby  the  verdict 
was  BoncUoned.  In  respect  to  the  money 
borrowed  for  and  used  by  the  bank  to  tide 
over  an  emet^cncy,  the  language  of  Mr.  Jus- 
tice Miller  In  Oil  Co.  v.  Mm-burr.  91  U.  S.  5S9, 
was,  perhaps,  applicable.  This  language, 
quoted  with  approval  in  Gorder  t.  Oannlug 
Co..  86  Neb.  G&i,  M  N.  W.  830,  was  as  fol- 
lows: "WUle  it  is  true  that  the  defendant, 
as  director  of  the  corporation,  was  bound  by 
all  tbe  rules  of  conscientious  fairness  which 
courts  of  equity  have  imposed  as  the  guides 


for  dealing  in  such  cases.  It  cannot  be  main- 
tained tliat  any  rule  forbids  one  director, 
among  several,  from  loaning  money  to  the 
corporation,  when  tbe  money  is  needed,  and 
the  transaction  is  open,  and  otherwise  free 
from  blame.  No  adjudged  case  lias  gone  su 
far  as  this.  Such  a  doctrine,  while  it  would 
afford  little  protection  to  the  corporHtiotk 
against  fraud  and  oppression,  would  deprive 
It  of  the  aid  of  those  most  Interested  in  giv- 
ing aid  Judiciously,  and  best  qualified  to 
Judge  of  the  necessity  of  that  aid,  and  the 
extent  to  which  It  might  safely  be  given." 
These  considerations,  however,  have  no  ap- 
plicability to  such  deposits  as  were  due 
Wortendyke  &  Spelts  and  Mr.  Wortendyke 
when  the  latter.  Just  before  the  banking  com- 
pany  suspended  business,  obtained  collateial 
security  for  the  full  amount  In  which,  ax  a 
creditor,  be  was  In  any  way  Interested. 
Whether  or  not  the  preference  was  fraudu- 
lent was  a  ouestion  of  fact,  for  the  jury, 
and  with  its  veiilict,  in  the  light  of  the  evi- 
dence, we  6ud  no  cause  for  complaint  by  the 
plaintiff  In  error. 

Tbe  seventh  Instnictlon  given  by  the  court 
was  a  fair  statement  of  tbe  rule  which  shouki 
govern  the  Jury  in  considering  the  effect  of 
taking  security  for  the  deposits  hereinbefore 
refeiTed  to,  and  the  criticism  of  this  Instruc- 
tion cannot  receive  our  sanction.  Instruc- 
tions numbered  3,  6,  and  7,  asked  by  the 
plaintiff,  and  given,  are  in  gross  assailed  by 
one  assignment,  which  questions  the  correct- 
ness of  tbe  general  rule  hereinbefore  held  ap- 
plicable to  the  security  taken  for  the  def>oslt 
due  from  the  banking  company  to  Mr.  Wor- 
tendyke and  to  Wortendyke  &  Sp^ts.  An 
extended  review  of  these  instructions  is 
therefore  unnecessary.  The  refusal  of  the 
court  to  give  Instructions  requested  by  tbe 
defendant  numbered  1,  2,  3,  4.  S,  Is  called 
In  question  by  a  single  assignment  Hie 
rules  of  law  applicable  to  this  case,  and  em- 
bodied In  the  instructions  wblch  were  num- 
bered 4  and  5,  were  by  the  court,  upon  Its 
own  motion,  stated  to  the  jury  as  favorably 
as  the  defendant  was  entitled  to  have  tliera 
stated;  -hence  this  assignment  must  t>e  disre- 
garded. There  Is  found  no  error  In  tlie  rec- 
ord, and  the  judgment  of  tbe  district  court  la 
affirmed, 

NORYAL.  G.  J.,  not  sitting. 


ERSKIXE  T.  SWANSON  et  al. 

(Supreme  Court  of  Nebraska.    Sept.  17.  1895.) 

Sals— Warriktt-^Wbat  Constitctbs— Qukstiox 
FOK  JuKT — Estoppel. 

1.  To  constitute  a  warranty,  it  Is  not  neces- 
sary tbat  the  word  "warrant''  showld  be  used. 
It  Is  sufficient  if  the  lantniage  used  by  tbe  vendor 
amonnta  to  an  nsdert&klng  or  an  assertion  od 
his  pert  that  the  thing  sold  is  as  represented. 
Patrick  V.  Leach,  S  Neb.  530.  and  little  t. 
Wooiiworth,  Id.  281,  followed. 

2.  Whether  statemmts  made  by  a  vendor 
as  to  the  condition  or  quality  of  property  offered 
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for  aale  were  iutcnded  by  him  to  be  warranties 
of  the  condition  or  qniillty  of  such  jiroperty,  or 
whether  by  such  Btntements  the  vendor  intend- 
ihI  merely  to  sive  his  oxMnion  as  to  the  condi- 
tion or  quality  of  such  property,  are  queHtiuus  of 
fact  for  a  jury.  Halliday  t.  Brlggs,  18  N.  W. 
55.  15  Neb.  219.  followed. 

3.  If  a  Tcndor  of  property  knows  that  rep- 
resentations made  by  him  as  to  the  soundness  or 
coaditiOQ  of  the  property  sold  are  regarded  by 
his  veadee  as  warranties  on  the  part  of  the  Ten- 
dor,  and  believed  iu.  relied  and  acted  upon  as 
such  by  the  vendee,  then  the  vendor  is  estopped 
from  asserting  that  such  r^resentatlons  were 
not  warranties. 
(Srllabus  by  the  CourL) 

Error  to  district  court.  Antelope  county; 
Klnkaid.  Judjre. 

Action  by  N.  M.  Ersklne  against  Kuute 
swnuson  and  others  on  a  note.  Defendants 
had  Judgment,  and  philntlff  brings  error.  Af- 
tirraed. 

0.  A.  WlUiame,  for  plafutifT  In  error.  J.  K. 
Boyd  aud  J.  S.  Robluson,  tor  defendants  in 
error. 

IIAGAN.  O.  N.  M.  Krsklne  sued  Knute 
Sw:inson  and  others  in  the  district  court  of 
.\utclope  county  on  a  promissory  note.  The 
note  waB  given  to  Ersklne  by  Swauson  aud 
utlters  in  part  payment  of  a  stallion  pur- 
fliased  by  the  latter  of  Ersklne.  The  Swau- 
tuMis  pleaded,  as  defenses  to  the  acilon,  that 
at  the  time  of  the  purchase  of  the  stallion, 
aud  the  execution  of  tlie  note,  Brsklae  i-epie- 
senled  to  them  that  the  siuUion  was  free 
from  all  defects,  except  a  small  bunch  on 
one  hind  foot,  which  Ersklne  stated  was 
caused  from  the  foot  having  been  stepped 
ui»on,  and  "that  the  bunch  was  not  a  per- 
niaueut  one."  and  that  he.  Ersklne,  would 
warrant  the  stallion's  recovery  from  said  de- 
feet  wltbin  30  to  60  days;  that  Krsklue  fur- 
ther warranted  said  stallion  to  be  a  snre  foal 
;:etter;  that  tfaey.  to  the  knowledge  of  Ers- 
klne, were  desirous  of  purcbaslng  a  stallion 
for  breeding  purposes;  that  they  relied  upon 
the  rvpresentations  as  to  the  condition  and 
quality  of  the  stallion  made  by  Ersklne,  and 
purchased  him  in  consGiiuenee  of  such  repre- 
sentations aud  their  belief  in  theh-  truth; 
that  the  representations  were  false;  that  the 
"bunch"  on  the  foot  of  the  stallion  was  not 
caused  by  his  baring  been  stepped  upon.  Dut 
was  a  "ringbone,"  from  which  the  stallion 
never  recovered,  and  which  rendered  him 
lame,  unfit  for  service,  and  worthless;  aud 
that  he  was  not  a  sure  foal  getter.  The 
Swansons  had  a  verdict  and  Judgment,  and 
Krskine  has  prosecuted  to  this  court  pro- 
ceedings iu  error.  To  reverse  the  judgment 
of  the  district  court,  counsel  for  Ersklne  urge 
UfMju  us  three  arguments. 

1.  That  the  evidence  does  not  establish  a 
warranty.  We  think  It  does.  The  evidence 
is  undisputed  that,  at  the  time  of  the  sale  of 
toe  horse,  be  was  lame  in  the  left  hind  foot; 
snd  the  evidence  on  behalf  of  the  Swansons 
):«  that,  on  their  making  Inquiries  of  Ersklne 
as  to  the  cause  of  the  lamenefes,  Ersklne  said: 


That  he  had  had  the  horse  shod  shortly  be- 
fore, and  that  he  had  •■corked"  himself. 
•'You  needn't  be  afraid  of  that  lameness.  1 
guaranty  that  horse.  In  a  few  weeks  yOD. 
won't  notice  it."  "Why,  the  horse  will  be  all 
right.  I  guaranty  to  you  It  will  be  all  right." 
"He  Is  a  good,  sure  horse."  The  testimony 
on  behalf  of  Ersklne  Is  to  the  effect  that  be 
told  the  Swansons  that  the  horae  had  become 
lame  after  he  was  shod,  and  that  he  gave  It 
aa  his  opinion  that  the  hoof  was  pared  »■ 
little  too  much,  that  the  horse's  leg  bad  be- 
come strained,  and  that,  in  nis  opinion,  the' 
horse  would  be  all  right  in  a  Uttle  while. 
To  constitute  a  warranty.  It  Is  not  necessary 
that  the'word  "warrant"  should  be  used.  It 
is  sufficient  If  the  language  used  by  the  ven- 
dor amounts  to  an  UDdertfl.klng  or  assertion 
on  his  part  that  the  thing  sold  is  as  repre- 
sented. Patrick  T.  Leach,  8  Neb.  530;  Little 
V.  Woodworth,  Id.  2S1.  Whether  the  state- 
ments made  by  Ersklne  about  the  lameness 
and  condition  of  the  horse  were  intended  by 
him  to  be  warranties  of  the  horse's  soundness- 
and  qualities,  or  whether,  by  such  state- 
ments, he  Intended  merely  to  express  au 
opinion,  were  questions  for  the  jury,  Halli- 
day V.  Bripgs,  15  Neb.  219,  18  N.  W.  55; 
Wolcott-Johnstou  Co.  v.  Mount,  36  N.  J.  iJiw. 
2t>^2.  If  Ersklne  knew  that  the  reprcsentn- 
tions  made  by  him  in  regard  to  the  sound- 
ness and  qualities  of  the  horse  were  regarded' 
by  the  Swiinsuna  as  warranties  on  the  part  or 
Ersklne,  and  believed  !n,  relied  and  acted* 
upon  by  the  Swansons,  then  such  representa- 
tions amounted  to  warranties  on  the  part  or 
Ersklne.    Hnhn  v.  Doolittle,  IS  Wis.  106. 

2.  That  the  evidence  does  not  show  n 
breach  of  wari-auty.  There  is  a  sharp  con- 
flict In  the  evidence,  but  It  supports  the  find- 
ing of  the  jury  that  the  horse,  at  the  time 
of  his  sale,  was  permanently  lame;  that  he 
was  dlseasotl  with  "ringbone,"  or  '•thruslr 
of  the  foot";  that  his  lameness  destroyed  his 
usefulness  as  a  stallion,  and  that  he  vas  not 
a  sure  foal  getter. 

3.  The  court  erred  in  giving  to  the  jury  the- 
following  Instructions:  (a)  "You  are  Instructcfr 
that.  If  you  should  find  from  the  evidence  that 
the  plaintiff,  at  the  time  of  the  making  of  the- 
sale  of  the  stallion  to  the  defendants,  qr  elther- 
of  them,  stated  that  said  horse  was  sound,  and 
that  the  lameness  from  which  the  horse  was 
suffering  at  the  time  of  the  sale  was  not  of  a 
permanent  character,  ond  that  the  horse  woulil 
recover  from  said  lameness  within  a  short  pe- 
riod of  time;  and  if  plaintiff  intended  that  de- 
fendants (should  rely  upon  such  statements  ns 
true;  and  if  made  to  Induce  defendants  to 
buy:  and  If  you  should  ftn-ther  find  from  the- 
evidence  that  defendants  relied  upoji  said 
statements  of  plaintiff,  and  were  induced' 
thereby  to  purchase  said  stallion;  and  If  yon> 
should  further  flpd  from  the  evidence  tliat 
the  lameness  from  which  the  said  stallion  waK- 
suffering:  at  the  time  of  said  sale  was  of  a- 
peiTOanent  chnracter.  and  impaired  the  useful 
uess  and  value  of  said  hoi-se,— then  yo'ir  ver- 
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diet  rbould  be  for  defeiirtants:  provided,  you 
further  find  that,  bj  rt^can  of  the  lameness, 
the  nUoe  of  said  borse  was  depreciated  in  an 
ankonnt  eqnal  to  or  exceeding  tbe  face  of  tlie 
note  In  nilt"  fb)  "The  Juzy  are  farther  in- 
t>tnicted  that  It  is  not  necessary  that.  In  a 
lymtract  of  warranty,  that  the  word  'warranty' 
Khoold  be  used  by  tbe  seller  In  making  tbe 
»ald  contract  of  warranty,  bnt  that  any  lan- 
XORfie  which  Implies*  that  the  animal  referred 
to  is  aonnd.  and  adapted  to  the  purpose  for 
which  ft  Is  sold.  If  such  w(»ds  were  used  by 
tbe  seller  witb  tbe  Intent  to  lead  the  buyer  to 
believe  that  a  ocrtatn  condition  existed  witb 
reference  to  tbe  chattel  sold,  and  If  the  buyer 
relied  upon  sucb  statements,  and  wai8  induced 
thereby  to  pnrcbaae  the  said  property,  this 
will  constitote  a  warranty  that  the  proi>erty  is 
as  represented.  And  Id  this  case,  if  yon  sbonld 
find  from  the  eridence  that  the  plaintiff,  at 
the  time  of  making  the  sale  of  the  horse  re- 
ferred to  In  the  evidence,  stated  to  the  pur- 
rliasera,  or  either  of  them,  that  tbe  horse  was 
all  right,  and  that  he  would  recover  In  thirty 
to  sixty  days  from  tbe  lameness  from  which 
be  was  suffering,  and  that  said  lameness  was 
mused  from  being  stepped  upon;  and  U  such 
BtatementH  were  made  with  the  Intent  to  In- 
duce defendants  to  buy,  and  they  did  thereby 
induce  them  to  buy;  and  If  you  should  furttier 
And  from  the  evidence  that  the  lameness  re- 
ferred to  was  ot  a  permanent  character,  and 
existed  from  causes  whicb  did  not  arise  from 
being  stepiied  upon,  but  from  disease  or  ail- 
ment witb  which  the  borse  was  tben  suffering, 
and  which  rendered  the  borse  unfit  for  the 
purpose  ft>r  which  It  was  purchased,  and  ren- 
dered the  stallion  less  valuable,  to  tbe  extent 
f^'ual  to  or  exceeding  the  faceof  the  note  Insult, 
—then  your  verdict  should  be  for  the  defend- 
ants." We  tbink  these  Instructlmis  a  correct 
Ktatement  of  tbe  Uw  as  applied  to  tbe  evi- 
dence In  this  case,  and  that  the  court  did  not 
err  in  giving  them.  The  Judgment  of  the  dis- 
trict court  is  affirmed.  Affirmed. 


RICHARDSON  &  BOYXTON  CO.  v. 
SCHOOL  DIST.  NO.  11.  NUCK- 
OLLS COUNTY. 

(Supreme  Court  of  Nebraska.  Sept.  17.  180S.) 

EviDB:fCB  or  Aoenct— Powsu  or  AoE!fT  to 
Bisn  Principal. 

1.  Agency  cannot  be  proved  by  the  acts  or 
declarations  of  the  alleged  agent.  Dot  brought 
home  to  tbe  principal. 

2.  A  muHler  is  not  bound  by  tbe  acts  or  dec- 
Inrntions  of  his  servant  beyond  the  scope  or  ap- 
paiH'iit  scope  of  the  ■errant's  employment 

(Syllahui  by  the  Court) 

Error  to  district  court.  Nuckolls  county; 
Jlorris.  Judge. 

Action  by  tbe  Richardson  &  Boyuton  Com- 
pany  against  school  dlKtrk-t  No.  It.  .ludg- 
ineot  for  defeiulaut,  and  plalutlff  brlugs  er^ 
ror.  Reversed. 


Gr^ory.  Day  &  Day  and  8.  A.  Searle,  for 
plaintiff  In  error.  W.  F.  Bnck.  tor  defend- 
ant in  error. 

IRVINE;,  C  Tbe  Richardson  &  Boynton 
Company  sued  tbe  school  district  to  revovvt 
tbe  unpaid  pnrcbaae  money  of  three  beatiuj; 
furnaces,  which  it  alleged  It  had  sold  to  thi' 
school  district  under  a  certain  written  cou- 
tract  The  school  district  denied  that  it  hn<l 
ent«<ed  Into  the  contract  sued  upon,  and  al- 
leged a,  different  contract,  containing  an  ab- 
Mlnte  warranty  that  tbe  furnaces  would 
work  Batisfactorily.  and  that.  If  they  fnileil 
to  so  work,  tbe  vendor  would  substitute  ftir- 
naces  of  a  different  size,  or  would  i-emuvc  tlif 
furnaces,  and  refund  the  money  paid.  The 
school  district  then  counterclaimed  fur  tlH- 
amount  of  money  i>aid  on  the  furnaces,  and 
for  other  damages.  It  recovere<l  a  verdk-t 
for  tbe  amount  paid,  with  interest.  Tbe 
plaintiff  prosecutes  error. 

Tbe  furnaces  were  bought  In  18SG.  Tbe 
evld«ice  tended  to  show  that  they  were  nsed 
during  the  wint«'  of  1886  and  VSi7,  and  that 
In  severe  weather  they  proved  Insufficient  to 
heat  the  building.  Finally,  plaintiff  replaced 
two  of  the  furnaces  by  others  of  a  lai:ger 
aiie.  After  a  short  trial,  tbe  school  district 
Rlmndoned  these,  and  notified  the  plaintiff  of 
that  fact,  and  that  the  furnaces  were  at  Its 
dlsposRL  There  was  much  testimony  as  to 
the  manner  In  which  the  furnaces  had  op- 
erated, and  as  to  transactions  between  tlic 
parties  in  regard  thereto.  Mr.  Buck,  who 
was  principal  of  the  schools  when  tbe  fur- 
naces were  flrat  used,  was  interrogated  as 
follows:  "Q.  During  tbe  winter,  did  any 
agent  of  the  plaintiff  visit  the  school  build- 
ing for  tbe  purpose  of  lns|;>eciing  or  improv- 
ing the  operation  of  the  furnaces?  A.  Tbey 
did.  Q.  Were  you  present  when  they  were 
there?  A.  I  was.  Q.  State  who  it  was,  and 
what  was  said  and  done.  A.  Hts  name  was 
Mr.  Springer,  IjF  I  recollect  correctly,  and  Id 
company  with  me—  (Objected  to  by  plain- 
tiff as  Incompetent,  and  does  not  disclose  the 
fact  that  he  Is  the  agent  of  tbe  plalntiff.i 
A.  He  represented  himself  as  being  an  agent. 
(Objection  by  ))hilntiff  to  any  statement  fif 
said  iMtrty,  as  there  la  no  proof  of  agency- 
Objection  overruled.  Plaintiff  excepts.)  Q. 
State  who  It  was,  and  what  was  said  and 
done.  (Objection  by  plaintiff  to  any  state- 
ment of  said  party,  as  there  Is  no  proof  of 
iiKcncy.  Objection  oTermled.  Plaintiff  ex- 
cepts.) A.  He  said  the  name  was  springer. 
That  be  came  there  for  the— he  said  the  fnr- 
nuces  were  not  successfully  operating  In  tbe 
heating  of  the  building,  as  he  expected  they 
would  be,  and  he  asked  me  to  observe  their 
opernttOD  for  a  few  weeks,  and  write  him 
at  Clifcago.  giving  them  my  observations  as 
to  tbe  operation  of  the  furnaces.  He  went 
to  tbe  various  furnaces,  and  was  there  for 
some  time,  with  tbe  janitor,  and  assisted  thp 
janitor  In  operating  the  fumacea.  That  1^ 
tbe  substance  of  what  was  said  and  done  by 
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Mr.  Springer.  Q.  Did  be  make  ftny  changes 
or  ulteratious  In  the  couBtruction  of  tbe  beat- 
iBK  apparatus?  A.  I  think  be  did.  1  would 
Qot  state  positively  tliat  he  did,  but  I  think 
be  did.  Q.  What  was  the  reeult,  as  to  heat- 
ing the  building,  after  the  visit?  A.  There 
was  no  change  in  the  result."  The  plaintiff 
assigns  as  eiror  the  OTerrulmg  of  the  objec- 
tion to  the  question  calling  for  what  Mr. 
Springer  said  and  did.  Th^e  is  no  testimony 
In  the  record  as  to  Mr.  Springer,  other  than 
we  have  quoted,  except  the  following  in  the 
cross-examioatlon  of  the  manager  of  the 
plaintiff  company:  "Q.  State  who  Mr.  iSpring- 
er  was.  If  you  know.  Was  be  a  member  of 
your  Bnu?  A.  No.  Q.  Was  be  an  employ^? 
A.  Yes.  Q.  Was  he  sent  to  Superior  for  the 
purpose  of  observing  the  operation  of  those 
fnrnaces?  A.  No.  Q.  The  plaintiff  sent  liim 
to  Superior?  A.  Yes."  It  will  be  observed 
Tliat  the  only  foundation  for  the  evidence  oty 
jccted  to  was  proof  that  Mr.  Springer  was 
in  the  employ  of  the  plaintiff;  that  the  plain- 
tiff sent  bim  to  Superior,  but  not  for  the  pur- 
pose of  observing  the  operation  of  the  fur- 
naces; and  that  Springer  represented  him- 
self to  be  plaintiff's  agent.  The  manager's 
testimony  was  certainly  Insnfilclent  to  es- 
tablish such  a  relatiou  between  Springer  and 
the  plaintiff  as  to  make  his  acis  and  dei.-lara- 
tions  competent.  No  general  agency  was 
shown.  It  was  not  shown  that  he  bad  any 
authority  at  all  In  the  premises,  and  it  was 
not  shown  that  bis  business  in  Superior  had 
Any  connection  with  the  subject-matter  of 
this  controversy.  It  does  not  appear  that  the 
plaintiff  ever  acted  upon,  or  ratifled,  Spring- 
er's statements  or  acts  while  in  Superior, 
or  that  It  was  ever  Informed  thereof.  The 
tratlmony  of  the  witness,  that  Springer  rep- 
resented  himself  to  be  plaintitTs  agent,  wai 
incompetent  to  establl^  agency.  Stoll  v. 
Sheldon.  13  Neb.  207.  13  X.  W.  201;  Nos- 
ti-um  T.  HalUday.  39  Neb.  828,  58  N.  W.  429; 
Burke  V.  Frye  (Neb.)  62  N.  W.  476.  There 
Is  no  doubt  that  the  relation  of  principal  and 
agent  may  be  Inferred  from  the  acts  of  the 
parties,  as  contended  by  defendant,  and  as 
held  In  Columbus  Co.  v.  Hnrford.  1  Neb.  146. 
But  snch  acts  must  be  In  some  way  brought 
home  to  the  principal.  The  acts  of  one  claim- 
ing to  be  agent,  not  so  brongnt  home,  are  in- 
competent. 

Tbe  warranty  In  the  contract  alleged  by 
plaintiff  was  conditional,  while  that  alleged 
by  defendant  was  absolute.  The  court.  In 
stating  tbe  Issues,  seems  to  have  overlooked 
this  feature,  which  was  very  Important,  un- 
der the  evidence  to  the  rights  of  tbe  parties, 
and  snbmttted  only  the  question  ns  to  wheth- 
er tbe  warranty  alleged  by  tbe  defendant 
had  been  broken.  The  admission  In  evidence 
of  Mr.  Springer's  statement  that  tbe  furnaces 
were  not  successfully  operating  was,  there- 
fore, particularly  prejudicial. 

Several  other  errors  are  argued,  Init.  for 
want  of  proper  exceptions  or  assignments  of 
error,  they  cannot  be  cou^dered.  For  the  er- 


ror in  the  admission  of  evidence,  tbe  Judg- 
ment is  reversed.  Keversed  and  remanded. 

RAGAN.      not  Bitting. 


RINGWALT  v.  WABASH  R.  CO.  et  bI. 
(Supreme  Court  of  Nebraska.    Sept.  17.  16^.) 

CA.KH1RK8— LlABlLITT  VOIt  pAHXRKaEK'S  EFFBCTS. 

1.  A  common  carrier  undertaking  to  trans- 
port the  hnK^ige  of  its  pnatiengor  is  held  by  the 
law  to  the  strictest  awouatability.  and  If  the 
carrier  receireB  such  baggage,  and  undertakes 
its  carriage,  it  cannot  be  relieved  from  liability 
therefor  by  anything  save  tbe  act  of  God  or  the 
public  enemy ;  but  a  carrier  is  not  liable  for  the 
oa^nge  of  its  passenger  unless  tbe  evidence 
shows  that  the  baggage  claimed  to  be  lost,  and 
siicd  for.  came  into  the  possessiou  of  tbe  carrier. 

2.  R.  purclia:4ed  from  the  Wabash  Railroad 
Company,  at  Umaha.  Neb.,  a  ticket  from  that 
place  to  Lexington.  Ky,  In  making  the  journey 
according  to  the  terms  of  tbe  ticket,  R.  traveled 
first  over  a  line  of  the  Union  Pacific  Railway 
Compnnr,  then  over  the  Hoe  of  the  Wabash 
Railroad  Company,  tUence  over  the  lines  of 
other  carriers  to  Lexington.  On  the  afternoon 
of  the  day  she  began  her  journey  from  Omaha, 
R.  placed  her  Jewelry  in  her  trunk,  locked  it. 
and  delivered  It  to  a  drayman,  by  whom  it  was 
transported  from  her  residence  to  tbe  depot 
of  said  Union  Pacific  Railway  Company,  whose 
agent  then  accepted  the  trunk,  and  checked  it 
through  to  Lexington.  Tbe  last  carrier,  at  its 
depot  in  Lexington,  delivered  the  trunk  to  a 
drayman,  who  haaled  it  to  R.'s  residence,  where 
it  was  opened,  and  R,  then  discovered  that  her 
Jewelry  was  missing.  The  trunk  bore  no  indi- 
cation of  haring  be^  opened  or  tampered  with. 
In  a  suit  by  R.  against  the  Wabash  Railroad 
Company  for  the  value  of  said  jewelry,  held:  (1) 
That  the  trunk,  while  in  the  possession  of  the 
draymen  at  Omaha  and  Lexington,  was  in  the 
possession  of  R.'s  agents;  (2)  until  some  evi- 
dence was  introduced  showing  that  the  trunk 
was  not  opened  or  tami)ered  with  while  in  the 
possession  of  bnid  draymen,  tbe  presumption 
would  not  arise  that  the  Jewelry  was  lost  from 
the  trunk  while  in  the  possession  of  any  of  the 
said  raUroad  comiwnies. 

(Sytlabaa  by  the  Court.) 

Error  to  district  court,  Douglas  cotinty; 
Keysor,  Judge. 

Action  by  Mary  O.  Rlngwalt  against  the 
Wabash  Railroad  Company  and  others.  To  a 
judgment  for  defendants,  plaintiff  brings  er- 
ror. Affirmed. 

Morris  &  Beekman,  for  plaintiff  In  error. 
John  L.  Webster,  for  defendants  In  error. 

RAOAN.  C.  In  April,  1890,  Mrs.  Mary  C. 
Rlngwalt  purchased  of  the  Wabash  Railroad 
Company,  at  Omaha,  Neb.,  a  railroad  ticket 
from  that  city  to  Lexington,  Ky.  In  the  Jour- 
ney on  the  ticket,  Mrs.  Rlngwalt  traveled 
over  tbe  line  of  the  Union  Pacific  Railway 
Company  from  Omaha  to  Council  Bluffs, 
Iowa;  from  Council  Bluffs,  Iowa,  to  St.  Louis, 
Mo.,  over  the  lines  of  tbe  Wabash  Railroad 
Company  and  the  Omaha  &  St.  Louis  Rail- 
road Company;  from  St.  rx)uls.  Mo.,  to  Cincin- 
nati. Ohio,  over  tbe  line  of  tbe  Ohio  &  Missis- 
sippi Railroad  Company;  and  from  Cincin- 
nati, Ohio,  to  I^xlngton,  Ky.,  over  the  line 
of  the  Cincinnati  Southern  Railway  Com- 
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pany.  On  the  day  that  Mi-s.  Hlugwalt  left 
the  city  of  Omaba  to  make  lier  journey,  she 
delivered  her  tmuk,  containing  certain  arti- 
cles of  personal  pi-operty,  to  the  Wabash  Rail- 
road Company,  for  transportation  as  baggage 
to  Lexington.  The  delivery  of  the  trunk  was 
made  to  the  Wabash  Railroad  Company  by 
delivering  it  to  the  Union  Pacific  Railway 
Company  at  Its  depot  in  the  city  of  Omaha, 
the  first  carrier  over  whose  line  of  road  Mrs. 
Tlingwalt  would  travel  In  making  her  jour- 
ney, according  to  the  terms  of  her  ticket. 
The  agent  of  the  Uiilon  Pacific  Railway  Com- 
pany examined  the  ticket  held  by  Mi-s.  Ring- 
wait,  punched  the  same,  accepted  the  trunk 
or  bafigage  of  Mrs.  Rlngwalt,  and  checked 
the  same  through  to  Liexlngton,  delivering  at  i 
tlie  same  time  to  Mrs.  Rlngwalt  the  ordinary  \ 
railroad  check  or  receipt  used  by  common  car- 
riers in  this  country,  and  the  production  of 
which  at  Lexington  would  authorize  the  de- 
livery of  the  trunk  to  the  holder  of  said  check 
or  receipt,  Mrs.  Rlngwalt  brought  this  suit 
to  the  district  court  of  Douglas  county, 
against  the  Wabash  Railroad  Comiiany,  to 
recover  the  value  of  certain  Jewelry  belonging 
to  her,  and  which  she  alleges  was  In  said 
trunk  when  It  was  accepted  and  checked  by 
the  Wabash  Railroad  Company,  and  which 
Jewelry  was  stolen  from  said  trunk  while  Id 
transit  between  the  cities  of  Omaha,  Neb., 
and  Lexington,  Ky,  At  the' close  of  the  evi- 
dence the  jury.  In  obedience  to  an  Instruction 
of  the  district  court,  returned  a  verdict  in 
favor  of  the  Wabash  Railroad  Company;  and, 
to  reverse  the  Judgment  of  dismissal  entered 
upon  this  verdict  agalost  her,  Mrs.  Rlngwalt 
baa  prosecuted  to  this  court  a  petition  In  er- 
ror. 

There  are  a  number  of  Interesting  and  Im- 
portant legal  quefetloDS  octeDBively  discussed 
in  the  briefs  of  counsel  for  tbe  respective  par- 
ties to  this  case,  bnt  an  examination  of  tbese 
questions  becomes  unnecessary.  In  riew  of 
the  fact  that  we  have  reached  the  conclusion 
that  the  Judgment  of  the  district  court  must 
be  Btntained  solely  on  the  gnmnd  that  the  ev- 
idence In  tbe  record  Is  Insufflclent  to  sustain 
a  finding  and  Judgment  against  the  Wabash 
Railroad  Company  for  the  property  sued  for. 
The  evidence  Is  that  the  Jewelry  was  placed 
In  the  bottom  of  tbe  trunk  by  Mrs,  Rlngwalt, 
at  her  residence,  or  where  she  was  stopping. 
In  the  city  of  Omaha,  about  3  o'clock  In  tbe 
afteinoon;  that  the  trunk  was  locked,  and 
sent  by  an  expressman  or  drayman  to  tbe 
Union  Paclflc  depot,  where  It  was  checked 
about  4  o'clock  in  the  afternoon  of  the  same 
day.  The  trunk  appears  to  have  reached 
liexlngton.  Ky.,  late  In  the  afternoon,  and 
was  taken  fr<Hn  the  depot  of  the  carrier  last 
transporting  It  to  the  residence  or  stopping 
place  of  Mrs.  Rlnf|[n-alt  In  Lexington,  by  an 
expressman  or  drayman.  In  the  night  of  the 
arrival  <tf  said  trunk.  Mrs.  Bingwalt  t^ened 
the  same,  and  then  discovered  that  the  Jewd- 
ry  sued  for  was  missing.  The  condition  of 
the  trunk  was  apparently  In  all  respects  the 


s&mv  when  received  by  Mrs.  Rlngwalt  to 
Lexington  that  It  was  when  she  started  it 
from  Omaha.  The  lock  of  the  trunk  had  not 
been  broken,  nor  had  the  trunk  been  opened, 
so  far  aa  could  be  ascertained.  We  assume, 
for  the  purposes  of  this  case,  the  competency 
of  the  Waljash  Railroad  Company  to  enter 
into  a  contract  with  Mrs.  Rlngwalt  to  trans- 
port herself  and  baggage  from  the  city  of 
Omaha.  Neb.,  to  Lexington.  Ky.,  and  that  the 
Wabash  Railroad  Company  would  be  liable 
to  Sirs.  Ringwalt  for  any  default  In  the  per- 
formance of  such  contract.  We  also  assume 
that  the  Union  Pacific  Railway  Company,  In 
all  that  It  did  towards  the  transporting  of 
Mi-s.  Rlngwalt  on  the  ticket  she  held  from 
Omaha  to  Council  Bluffs,  and  In  accepting, 
checking,  and  forwarding  her  trunk  or  bag- 
gage, was  acting  for  and  on  the  behalf  of  the 
Wabash  Railroad  Company.  And  If  the  evi- 
dence would  support  a  finding  that  tbe  Jewel- 
ry sued  for  In  this  action  was  in  the  trunk 
of  Mrs.  Ringwalt  at  the  time  tiie  trunk  was 
accepted  and  checked  by  the  agent  of  the  Un- 
ion Pacific  Railway  Company  at  the  depot  Id 
Omaha  by  virtue  of  the  ticket  held  by  Mre. 
Ringwalt,  and  if  the  evidence  would  support 
tbe  further  finding  that  said  Jewelry  was  not 
in  said  trunk  at  the  time  It  was  delivered  to 
Mrs.  Rlngwalt  by  the  last  carrier,  at  l«xlng- 
ton,  then  we  have  no  donbt  as  to  the  ac- 
countability of  the  Wabash  Railroad  Com- 
pany to  Mrs.  Ringwalt  for  tbe  value  of  said 
Jewelry.  There  Is,  however,  a  lack  of  evi- 
dence to  show  that  tbe  Jewelry  sued  for  was 
to  the  trunk  when  checked  at  the  Unton  Pa- 
cific depot  ^t  Omaha.  Neb.  Had  tlie  express- 
man  or  draymaA  who  hauled  tbe  trunk  from 
the  residence  of  Mrs.  Ringwalt  to  the  depot 
at  Omaha  been  called,  and  testified  tbat  he 
transported  the  trunk  to  tlie  depot,  and  dellr- 
ered  It  to  the  agent  there  in  the  same  condi- 
tion to  wUcb  he  received  It,  we  think  that 
thte  would  have  been  sufficient  evidence  to 
sustain  a  finding  tbat  the  trunk,  when  deliv- 
ered to  the  Wabash  Railroad  Company,  con- 
tained tbe  Jewelry  sued  for.  A  common  car- 
rier, undertaking  to  transpOTt  tbe  baggage  of 
Ite  passenger,  la  b^d  tbe  law  to  the  strict- 
est accountability,  and  If  the  carrier  receives 
such  baggage,  and  undertakes  Its  carriage,  it 
cannot  be  relieved  from  liability  therefor  by 
anything  save  tbe  act  of  Ood  or  the  public 
enemy;  but.  while  the  law  holds  tbe  carrier 
to  this  ri^d  accountabill^,  we  know  of  no 
iTde  of  law  that  will  r«ider  a  carrier  UaUe 
for  the  baggage  of  a  passenger  unless  tiie  ev- 
idence shows  that  tbe  baggage  sued  tor  came 
Into  the  possession  fif  the  carrier. 

There  Is  raie  thing  fortlier  to  be  said  of 
tbis  Judgment.  If  we  should  hold  that  t3ie  er- 
Idrace  Is  sufQclent  to  support  a  finding  that  the 
jewelry  sued  for  was  in  the  tnmk  ot  Mrs. 
Rlngwalt  wben  It  was  accepted  for  t^anspo^ 
tatlon  by  tbe  Wabash  Railroad  Company  at 
Omaha,  still  there  Is  no  evidence  whlcta  shows, 
or  tends  to  show,  that  tbls  trunk  may  not  bare 
been  opened,  and  the  Jewelry  abstracted  from 
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It,  after  It  was  delWered  by  the  Inst  carrier,  at 
I^lngton,  to  the  expreseman  or  di-ayman  who 
tran^rted  It  from  the  depot  there  to  the  stop- 
piDK  place  of  Mra.  Rlngwalt.  The  Wabash 
Ralht>ad  Cooipany  cannot  be  held  liable  to 
Mrs.  Bbigwalt  for  this  jewelry  on  mere  con- 
jeetnree.  The  law  does  not  presume  that  the 
expressman  who  hauled  the  trunk  from  Mrs. 
Ringwalt's  residence  In  Omaha,  Neb.,  to  the 
d^Mt  there,  opened  the  trunk  and  stole  the 
Jewelry.  It  does  not  presume  that  the  agent 
or  servants  of  any  of  the  carriers  between 
Omaha  and  Lexlnfcton  opened  the  trunk  and 
stole  the  Jewehr,  or  that  the  jewelry  was  sto- 
len by  the  drayman  in  Lexington  who  trans- 
ported the  trunk  from  the  depot  at  that  place 
to  the  residence  of  Mrs.  Rin^walt.  The  law 
presumes  dishonesty  In  no  man.  and  to  hold 
the  Wabash  Ballroad  Company  liable  In  this 
action,  on  the  eridence  In  this  record,  would  be 
to  Indulge  the  presumption  of  honesty  on  the 
part  of  the  draymen  at  Omaha  and  Lexing- 
ton, and  dishonesty  on  the  part  of  the  serv- 
ants of  tbe  railroad  carriers.  If  the  evidence 
in  the  record  before  us  showed  affirmatively 
that  the  trunk  was  not  opened  or  tampered 
with  between  the  honse  of  Mrs.  Rtngwalt  and 
the  Union  Pacific  Railway  depot  at  Omaha, 
and  that  the  trunk  was  not  opened  or  tam- 
pered with  from  the  time  It  was  delivered  to 
the  agent  of  Mrs.  Rlngwalt  at  the  last  car- 
rier's depot,  at  Lexington,  until  it  reached  the 
bands  of  Mrs.  Rlnfnralt,  the  case  would  be  en- 
tirely different,  and  the  liability  of  the  Wa- 
bash Railroad  Company  for  the  property  fixed; 
but  the  trunk,  while  hi  the  possession  of  the 
drayman  at  Omaha  and  In  the  possession  of 
the  drayman  at  Lexington,  was  in  the  hands 
of  the  agents  of  Mrs.  Rlngwalt,  and  the  pre- 
sumption will  not  arise  that  the  jeweh-y  was 
lost  or  stolen  while  in  the  possession  of  the 
Wabash  Railroad  Company,  until  she  prodncefl 
such  evidence  as  will  sustain  a  finding  that 
the  jewrfry  warf  in  the  trunk  when  it  was  ac- 
cepted by  the  Wabash  Raih-oad  Company  for 
carriage,  and  that  the  trunk  had  not  been 
opened  or  tampered  with  from  the  time  It  was 
delivered  by  the  last  carrier  to  her  agent  in 
Lexington  until  she  opened  It  and  found  the 
Jeweliy  missing.  For  the  sole  reason  that  the 
evidence  will  not  airport  such  findings,  the 
Judgment  must  be  and  la  affirmed.  Affirmed. 


PBRCIVAL  T.  STATE. 

<Snpreme  Conrt  of  Nebraska.    Sept  17,  1895.) 

GosTBUPF  —  Publication   RseARDixe  Pindiso 
Action— CoxcLusiTKiTBSs  or  Answer. 

1.  A  pnblicarion  regarding  a  cause,  during 
Its  pendency  in  court  which  tends  to  corrupt  or 
embarrass  the  sdministration  of  Justice,  and  to 
produce  a  prejudics  in  the  minds  of  the  public 
with  respect  to  the  merits  of  the  cause,  Is  a  con- 
tempt snd  punishable. 

2.  Where,  in  a  proceeding  for  sn  indirect 
or  coQstructive  contempt,  consistinK  of  the  pnt>- 
lication  In  a  newspaper,  the  urticle  uiwn  which 
the  complairt  Is  trased  is  indefinite  in  its  mean- 
ing and  application,  and  Is  not  libelous  per  se, 


and  does  not,  nnless  aided  by  an  innuendo,  ap- 
ply to  the  court,  nor  reflect  upon  its  intef^ty  or 
purpose,  and,  in  so  far  as  any  reflection  upon  the 
court  ia  concerned,  is  capable  of  an  innocent  In- 
terpretation; and  the  defendant,  in  an  answer 
sworn  to  by  him,  positively  asserts  that  he  used 
the  language  employed  in  the  article  iu  a  mean- 
ing other  than  libelous,  and  with  no  intent  to  re- 
flect upon  either  the  integrity  or  honesty  of  pur- 
pose of  the  judge,  or  to  embarrass  or  Impede  the 
administration  of  justlcei— aoch  answer  will  be 
taken  as  conclusive. 
(Syllabus  by  the  Court) 

Error  to  district  court  Douglas  county; 
Scott,  Judge. 

Washington  W,  Perclvai  was  convicted  of 
contempt,  and  brings  error.  Reversed. 

Edward  W.  Slmeral  and  E.  R.  Duffle,  for 
plaintiff  in  error.  A.  S.  Gbnrclilll,  Atty.  Oen., 
for  the  State. 

HARRISON,  J.  In  this  case  the  plalntltf 
In  eiTor  was  proceeded  against  for  contempt, 
resulting  In  his  conviction  and  sentence.  It 
appears  that  there  were  two  trials  or  bear- 
ings, a  Judgment  of  conTlctlon  and  sentence 
upon  the  first  being  aet  aside,  upon  motion 
of  plaintiff  in  error,  and  a  new  hearing 
awarded.  It  is  stated  that  the  affidavit  or 
complaint,  the  basis  of  the  first  trial,  on 
hearing  of  the  proceodinga,  differed  from  the 
one  npon  which  there  was  a  fln^  hearing; 
but  however  tbis  may  be,  the  complaint 
which  was  pi*esented  here  as  containing  the 
charge  of  which  plaintiff  in  error  was  con- 
victed Is  as  follows:  "Comes  now  J.  L. 
Kaley,  county  attorney  In  and  for  the  county 
of  Douglas,  and  state  of  Nebraska,  and,  In 
the  name  of  the  state  of  Nebraska,  gives  the 
court  to  understand  and  be  Informed:  Who, 
being  sworn,  on  his  oath  says  that  Washing- 
ton D,  Perclvai,  on  or  about  the  9th  day  of 
March,  1894,  in  the  county  aforesaid,  then 
and  there  wrongfully,  unlawfully,  and  ma- 
liciously, for  the  purpose  and  with  the  Intent 
of  bringing  the  district  court  in  and  for  the 
county  of  Douglas  and  state  of  Nebraska, 
and  then  and  there  being  presided  over  by 
Judge  C.  R.  Scott,  one  of  tlie  Judges  of  snid 
district  court,  Into  disrepute  and  ridicule, 
and  to  cause  the  people  to  have  a  contempt 
for  said  court;  and  for  the  purpose  of  caus- 
ing It  to  be  believed  that  said  court  was 
corrupt,  and  influenced  by  corrupt  motives; 
and  for  the  purpose  of  destroying  the  Integ- 
rity, honor,  and  efficiency  of  said  court  in 
the  administration  of  public  justice;  and  for 
the  purpose  of  vilifying  and  traducing  snid 
court,  and  to  thwart  the  due  administration 
of  Justice  In  said  court;  and  with  the  Intent 
willfully  to  obstruct  the  proceedings  and  hin- 
der the  due  administration  of  Justice  in  a 
suit  then  and  there  and  therein  pending  ixv 
fore  said  court,  to  wit  the  cause  of  the  State 
of  Nebraska  vs.  T.  T.  Jardine,  and  then  and 
there  being  uiidlsirased  of  In  said  court. — 
then  and  there  wrote  and  pnblished.  and 
caused  to  be  published,  in  the  Omaha  Even- 
ing Bee  (being  a  dally  newspaper  published 
in  the  city  of  Omaha  ou  aald  9tb  day  of 
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March,  1894,  and  of  general  and  extenslTe 
circulation,  and  being  generally  read  In  said 
city  of  Omaha,  and  In  the  county  of  Douglas, 
and  4th  Judicial  district  of  the  state  of  Ne- 
braska, and  throughout  the  state  of  Nebras- 
ka, In  which  said  court,  presided  over  by  said 
Judge  C.  B.  Scott,  then  and  there  lieing  the 
criniiDal  section  of  the  said  district  court, 
and  was  and,Is  one  of  the  courts  of  said  judi- 
cial district),  of  and  concerning  said  court, 
the  following  false,  scandalous,  contemptu- 
ous, and  defamatory  matter,  that  is  to  say: 
'Justice  without  equality.  Hentencea  adjust- 
ed to  fit  the  men.  One  party  to  a  crime  gets 
a  five-year  sentence  In  the  penitentiary, 
while  another  gets  the  benefit  of  a  pull. 
Persons  who  were  around  the  criminal  sec- 
tion of  the  district  court  yesterday  afternoon 
witnessed  a  striking  lUustr.itton  of  what  It 
is  to  be  possessed  of  a  pull.  The  same  per- 
sons were  also  given  an  illustration  of  how 
easy  It  is  for  a  man  to  keep  out  of  the  peni- 
tentiary If  the  puii  is  worked  for  all  It  Is 
worth,'— Intending,  then  and  there  and  there- 
by, wrongfully,  unlawfully,  and  contemptu- 
ously to  cause  It  to  be  believed  that  said 
court,  presided  over  by  said  Judge  C.  R. 
Scott,  was  corrupt,  and  influenced  by  corrupt 
motives."  After  some  preliminary  pleaa 
were  filed  on  behalf  of  plaintiff  In  en*or, 
and  heard  and  disposed  of  by  the  court,  an 
iittidavit  In  the  nature  of  an  answer,  which 
was  verified  pwltively,  was  filed  for  the 
party  charged.  In  whlcb  he  denied  that  he 
wrote,  or  caused  to  be  written,  or  published, 
the  following  portion  of  the  article  quoted 
In  the  Information,  viz.:  "Justice  without 
equality.  Sentences  adjusted  to  fit  the  men. 
One  party  to  a  crime  gets  a  five-year  sen- 
tence in  the  penitentiary,  while  another  gets 
the  benefit  of  a  pull,"— but  admitted  that  he 
wrote  the  remainder  of  the  article  set  forth 
in  the  information,  which  was  as  follows: 
"Pei-Bons  who  were  around  the  criminal  sec- 
tion of  the  district  court  yesterday  afternoon 
witnessed  a  striking  Ulustratiou  of  w^hat  it  is 
to  be  possessed  of  a  pull.  The  same  persons 
were  also  given  an  Illustration  of  how  easy 
It  is  for  a  man  to  keep  out  of  the  peniten- 
tiary if  the  pull  Is  worked  for  all  it  is  worth." 
And  It  does  not  appear,  and  is  not  Hhown, 
that  plaintiff  in  error  was  the  author  of,  or 
caused  to  be  published,  any  more  of  the  arti- 
cle alleged  In  the  complaint  than  the  portion 
the  authorship  of  which  he  admitted  In  his 
answer. 

We  then  have  here  a  charge  of,  not  direct, 
but  constructive,  contempt,  alleged  to  have 
been  committed  by  the  writing  and  publica- 
tion of  such  admitted  portion  of  the  arflcle. 
It  is  contended  by  counsel  that  the  portion 
of  the  article  written  or  published,  or  caused 
to  be  published,  by  the  plaintiff  In  error,  did 
not  coustltute  a  contempt  of  court  In  sec- 
tion COO,  Code  Civ.  Proc..  under  the  head  of 
"C'Ontempt,"  ft  Is  provided  that  "every  court 
of  record  shall  have  power  to  punish  by  Qnc 
and  Imprisonment  or  by  either,  as  for  crimi- 


nal contempt  any  persons  guilty  of  •   •  ♦ 
(fourth)  any  wilful  attempt  to  obstruct  the 
proceedings  or  hinder  the  due  administration 
of  justice  In  any  suit,  proceeding  or  procea* 
pending  before  the  courts."    In  2  Bish.  Cr. 
Law.  259,  it  Is  stated:    "By  the  commonly 
accepted  doctrine,  any  publication,  whether 
by  parties  or  strangers,  relating  to  a  cause 
In  court,  tending  to  prejudice  the  public  as 
to  Its  merits,  and  to  corrupt  or  embarrass 
the  administration  of  Justice,  or  refiecting  on 
the  tribunal  or  its  proceedings,  or  on  the  par- 
ties, the  Jurors,  witnesses,  or  the  counsel, 
may  be  visited  as  a  contempt"    It  has  aisn 
been  said  the  power  to  punish  for  contempt 
"is  iuherent  in  courts  of  Justice,  necessary 
for  self-protection,  and  an  essential  auxiliary 
to  the  pure  administration  of  tue  law."  Peo- 
ple T.  Wilson,  64  111.  195.    These  are  general 
rules,  and  we  will  now  turn  to  some  which, 
though  general,  are  more  specifically  appli- 
cable to  the  facts  and  circumstances  as  de- 
veloped in  the  case  at  bar.    "The  general 
rule  Is  that,  to  constitute  any  publication  a 
contempt,  it  must  have  reference  to  a  matter 
then  pending  in  court,  and  be  of  a  character 
tending  to  the  Injury  of  pending  procee<llnKs 
upon  It,  and  of  the  subsequent  proceedlnKci." 
Rap.  Contempt,  S  50;  2  Bish.  Cr.  Law,  g  l£fF2: 
FIshback  V.  State  (Ind.  Sup.)  30  N.  E.  108S; 
State  V.  Sweetland  (S.  D.)  54  N.  W.  415. 
The  plaintiff  in  error,  in  his  answer,  denlefl 
that  he  used  the  words  in  the  portion  of  the 
article  written  by  him,  which  Is  set  forth  Id 
the  complaint,  with  Intention  to  cast  upon 
either  the  court  or  its  officers  any  Imputation 
or  charge  of  corruption  or  lack  of  Integrity, 
and  with  intent  to  embarrass  or  ImiH>de  tht- 
adm In ist ration   of  Justice.     "If   the  iirtit-h 
is  per  se  libelous,  making  a  direct  charge 
against  the  court  or  Jury,  admitting  of  bat 
one  fair  and  reasonable  construction,  and  re- 
quiring no  innuendo  to  apply  Its  meaning:  to 
the  court  then  It  would  be  trifling  with  Jas- 
tice  to  say  that  the  publisher  could  admit  the 
publication,  and  deny  that  he  intended  the 
plain  and  unmistakable  meaning  which  the 
language  used  conveys.    But  when  the  lan- 
guage used  In  an  article  Is  not  per  se  libel- 
ous, and  only  becomes  so  and  maae  to  apply 
to  the  court  by  the  use  of  Innuendoes;  and  lr 
fairly  susceptible  of  an  Innocent  meaninir.  so 
far  as  any  reflection  upon  the  court  is  oon- 
ceraed;  and  defendant  answers,  under  onth. 
that  he  used  it  In  a  sense  not  libelous.  an4l 
declares  he  intended  no  Imputation  upon  the 
court,  either  Impugning  the  motives  or  in- 
tegrity of  the  Judge,  or  to  embarrass  the  ad- 
mluistratlon  of  Justice,— his  answer  must  be 
taken  as  conclusive."    Cheadle  v.  State  (Ind. 
Sup.)  11  N.  E.  420;  Plahback  v.  State,  supra. 
We  think  the  above  rule^a  correct  one.  The 
language  of  the  portion  of  the  article  proved 
or  admitted  by  the  plaintiff  In  error  to  be 
his  production   (we  will   quote  It  a^tn) : 
"Persons  who  were  around  the  criminal  sec- 
tion of  the  district  court  yesterday  afternooTi 
witnessed  a  striking  Illustration  of  what  U 
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is  to  be  po^iesscd  of  a  pull-  Tlie  same  per- 
aoDs  were  also  given  an  Ulnatration  of  how 
easy  It  is  for  a  man  to  keep  out  of  tbe  peni- 
teDtlat?  if  the  puU  Is  worked  for  all  it  fa 
worth,"— cannot  be  said,  upon  Its  face,  and 
without  an  Innuendo,  to  apply  w  refer  to  the 
f-otirt  proper,  or  Its  officers,  or  to  Jurors  or 
wituesses,  or  to  one  more  than  another,  or 
to  be  libelous  per  se,  or  that  it  clearly  char- 
{.'i-a.  as  Is  stated  In  the  complaint,  that  the 
iimrr  was  corrupt,  and  influenced  by  corrupt 
iiiotives,  or  to  so  chai'ge  with  reference  to 
.tny  particular  person  or  persons,  or  to  any 
•me  more  than  another.  It  cannot  be  said 
upon  Its  face  to  refer  to  any  case  j>eDding 
at  the  time  it  waa  written  and  pubiisbed,  or 
to  any  designated  case.  In  Its  terms  It  deals 
with  some  past  transaction  or  proceedings. 
Tjae  phrase  "possessed  of  a  pull"  is,  to  sppak 
strictly,  without  an  Intelllsible  raennliig,  and 
is.  in  any  event,  so  doubtful  and  uncertain 
that  It  cannot  be  applied  as  imputing  that 
the  court  was  corrupt,  as  Is  claimed  In  the 
romplalnt,  with  any  greater  certainty  than  it 
may  be  said  to  refer  to  some  other  person 
or  persons,  or  to  actions  or  moUves  erroneonn 
and  Improper,  but  not  corrupt.  The  portion 
of  the  article  admitted  and  proved  to  be  the 
work  of  plalntifF  in  error  and  the  proof  made 
were  insufflclent  to  support  a  charge  and  con- 
Ttotlon  of  contempt,  and  sentence  therefor. 
State  V.  Sweetlnml.  supra. 

We  desire  to  state  that  we  are  only  herein 
IMSsIng  upon  the  portion  of  the  article  ad- 
mitted or  proved  in  the  present  case  to  have 
been  penned  by  the  plaintiff  In  error,  and 
that  no  other  parts  of  the  article  with  which 
this  seems  to  have  been  connected  have  been 
considered,  nor  has  the  probable  effect  or 
mmning  of  the  portion  herein  Involved  been 
contemplated,  wlien  read  In  connection  and 
as  a  part  of  the  whole  article.  It  follows, 
from  the  views  herein  expressed,  that  the 
jndgment  of  the  district  court  mast  be  re- 
versed, and  the  plaintiff  In  error  discharged. 
Judgment  accordingly. 


STATE  px  rel.  SHAFFER  v.  BOWMAN  et  aL 

'Sapreme  Court  of  Nebraska.    Sept  17.  1805.) 

MAKnAMus— Wbrv  Lies. 
A  writ  of  mnndamuB  will  issue  only  when 
the  riKht  to  require  the  performance  of  the  de- 
ilred  act  is  clear. 

(Syllabus  br  the  Court) 

Application  bj  the  state,  on  the  relation  of 
Frank  Shaffer,  for  mandamus  against  Henry 

E.  Bowman  and  olhcrs.  Denied. 

Wm.  Leese,  Atty.  Clen.,  and  F.  B.  Bcall.  for 
rpUttor.  C.  C.  Flansbin-g  and  J.  R.  Tbompeon, 
fnr  resTiondents. 

RYAN,  C.  This  application  for  a  manda- 
mus was  filed  April  8,  1800.  The  relator.  In 
his  petition,  alleged  that  the  city  of  Alma  Id 


the  year  1890  was  a  city  of  the  second  class. 
c<mtalnlng  more  than  1,000  Inhabitants;  that 
said  city  was  made  up  of  three  wai'ds;  that 
on  the  first  Tuesday  of  April,  1890,  the  relat- 
or wnn  a  candidate  for  the  office  of  couucll- 
man  of  the  First  ward,  and  received  the  same 
iiiiinbcr  of  votes  as  did  the  candidate  opposing 
hlra;  and  that  the  respondents,  wbo  were 
judges  of  the  election  In  the  said  wai*d,  had 
duly  delivered  to  the  city  clerk  of  Alma  the 
ballots  cast  and  poll  books  used  in  said  First 
ward  election,  without  having  previously  de- 
termined by  ballot  which  candidate  should 
serve  as  councilman  from  the  First  ward.  The 
prayer  was  for  a  writ  of  mandamus  requiring 
the  respondents  to  assemble  forthwith,  and  de- 
termine the  aforesaid  tie  vote  by  ballot,  and 
certify  the  result  to  the  city  clerk  and  council 
of  said  city.  By  their  answer,  filed  October 
2, 1891.  the  respondents  alleged  that  they  had 
never  been  requested  to  determine  the  said  tie 
vote  until  the  poll  books  and  ballots  had 
passed  out  of  the  hands  of  themselves  as  elec- 
tion Judges.  We  have  been  cited  to  no  statute 
which,  In  terms,  makes  provision  fiK*  tbe  above 
contingency.  Section  46,  c.  20,  Comp.  St., 
provides  that,  where  the  tie  Is  between  two 
persons  who  are  candidates  for  a  township  of- 
fice, the  clerk  shall  notify  both  to  appear  at 
his  office  at  a  given  time  to  determine  the 
same  by  lot  before  the  board,  and  that  tbe 
certificate  of  election  shall  be  given  accord- 
ingly. If  the  above  proceedings  prescribed  by 
the  chapter  entitled  "Elections"  are,  by  anal- 
ogy, to  be  deemed  appllmble  to  elections  In 
cities  of  tbe  class  to  which  Alma  belongs,  as 
probably  they  should  be,  the  petition  should 
have  stated  that  the  city  clerk  had  taken  the 
step  above  indicated,  before  a  decision  could 
be  required  by  lot;  and  even  thai  the  general 
powers  of  the  judges  of  election  would  not  so 
nearly  correspond  to  those  of  the  board  as 
would  the  powers  of  the  city  council.  The 
writ  is  denied.  Writ  denied. 


KILPATRICK-KOCH  DRy-GOODS  CO.  et 
al.  V.  STRAUSS  et  al. 

(Supreme  Court  of  Nebraska.  Sept.  18,  1895.) 

FSAUDULKNT  CHATTEL  MORTGAGB — RErLEVIS, 

1.  The  fact  that  a  chattel  mortgage  covers 
property  largely  exceetling  in  value  llie  amount 
of  the  debt  secured  raises  no  conclusive  pr<- 
siimption  of  fraud  as  to  creditors  of  the  mort- 
gagor. Such  fact  is,  at  most,  evidence  of  fraud, 
to  be  given  such  ennsi.lcmtion  as  it  may  be  en- 
titled to,  in  conii.'cliuri  witn  the  other  circum- 
stances surrounding  the  trnnsaotion  involved. 

2.  The  rights  of  parties  to  an  actioa  of  rt>- 
plevln,  under  our  practice,  must  ai  a  rule,  be 
determined  by  the  facta  as  they  existed  at  tlio 
time  the  action  was  commenced. 

(Syllabus  hy  the  Court) 

Error  to  district  court  Merrick  roinity; 
Sullivan,  Judge. 

Action  by  the  Kllim trick- Koch  Dry-<!o<Ml» 
Company    and    others    ngnlmrt  T^oopold 
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StraiuB  And  otbers.  Judgment  tor  defmd- 
ants,  aud  plaLntlffs  bring  error.  Reversed, 

Montgomwy,  Charlton  &  Hall,  for  plain- 
tiffs In  error.  Harwood,  Ames  &  Pettis,  for 
■defendants  in  error. 

POST,  J.  This  was  an  action  of  repierln 

'In  the  district  court  for  Merrick  county  by  the 
plaintiff  in  error  against  W.  H.  Crltes,  sheriff, 
who  was,  when  the  action  was  commenced,  In 

.possession  of  the  property  In  controversy  by 
virtue  of  two  orders  of  attachment  issued  by 
the  county  conrt  of  said  county  In  favor  of 
the  defendants  Strauss,  Ublman  &  Gutbman, 
and  against  J.  J.  Gallogly.  On  trial  to  the 
court,  a  Jury  being  waived,  there  was  a 

itindlng  and  judgment  for  the  defendants  in 

■  error,  who  Iiad  In  the  meantime  been  sub- 
stituted for  the  sheriff,  and  which  Judgment 
has  been  removed  into  this  court  for  review 
upon  the  petition  in  error  of  the  plaintiffs. 
The  facts  out  of  which  the  controversy  arose, 

'80  far  as  they  are  necessary  to  an  understand- 
ing of  the  questions  presented,  are  as  follows: 
For  several  years  previous  to  December  2, 
18S0,  James  J.  Gallogly  was  engaged  in  the 
business  of  a  general  merchant  at  Cbapiuan, 
In  Merrick  county.  On  the  day  named,  for 
the  express  consideration  of  $5,07fl.3S,  he 
executed  In  favor  of  his  wife,  Alice  B.  Gal- 
logly, a  chattel  mortgage,  whereby  be  con- 
veyed to  her  his  entire  stot^  of  merchandise, 
store  fixtures,  5  horses,  1  carriage,  and  3 
sets  of  harness.  On  February  5,  1890,  said 
mortgage  was  released  and  satisfied  by  the 
mortgagee.  In  consideration  of  an  absolute 
coovpyance  to  her  by  her  husband  of  all  of 
the  mortgaged  property.  The  Inst-menttoned 
transaction  was  evidenced  by  a  bill  of  sale 
In  the  usual  form,  which  was  filed  for  record 
on  the  day  of  its  execution.  Five  days  later, 
on  February  10th.  Mrs.  Gallogly,  at  the  re- 
quest of  her  husband,  executed  five  separate 
chattel  mortgages  upon  the  said  stock  of 
merchandise  and  store  flxtui-es,  to  wit:  To 
the  Kilpntrick-Kocb  Dry-Goods  Company, 
for  $1,413.2.3;  to  DaiTow  aud  Logan,  for 
?lo8.88;  to  Kirkendnll.  Jones  &  Co.,  for 
*574.23;  to  McCord,  Brady  &  Co.,  for  $1,- 

^.23;  and  to  the  defendants  Strauss,  irhl- 
man  &  Guthman,  for  $1,128.20.  Said  mort- 
gages were  all  given  to  secure  the  indebted- 
ness of  Gallogly,  and  each  subject  to  those 
prece<llng  It  In  order  above  named.  With 
the  exception  of  the  last-mentioned  mort- 
gage, which  was  voluntarily  executed  by 

'Gallogly,  without  the  knowledge  or  consent  of 
defendants,  they  were  all  made  at  the  so- 
licitation of  Mr.  Kllpatrlck.  president  of  the 
plaintiff  company,  wbo  Immediately  took 
possession  of  the  property  conveyed,  in  the 
name  of  the  several  moitgagees.  By  agree- 
ment of  the  parties  other  than  the  defend- 
ants, the  plaintiff  company  proceeded  to  sell 
and  dispose  of  the  mortgaged  property  at 
private  sale,  and  which  continued  without 
Intei'ruptlon  until  March  8tb,  when  the  de- 


fendants, who  had  repudiated  the  mot^se 
in  their  favor,  began  two  actions  against 
Gallogly  in  the  county  court  of  Marrii-t 
county  for  the  amouut  of  the  letter's  In- 
debtedness to  them,  and  in  which  the  or- 
ders of  attachment  above  mentioned  wei^ 
Issued.  The  property  fn  controversy  having 
been  seleed  by  the  sheriff  to  satisfy  tlie 
aforesaid  orders  of  attachment,  this  action 
was  instituted  by  the  plaintiff  for  the  pur- 
pose of  asserting  its  right  of  possession  uu- 
der  the  several  mortgages.  The  facts,  as 
found  by  the  district  court,  are  as  follows: 
"(1)  That  the  bill  of  sale  from  Gallogly  to 
Mrs.  Gallogly  was  valid.  <2)  That  on  Felv 
raary  10,  1890,  for  an  adequate  considera- 
tion paid  by  Gallogly,  his  wife  joined  him  id 
conveying  the  stock  of  goods  In  question 
to  the  plaintiffs.  rOiis  transaction  was.  in 
substance  and  legal  effect,  a  surrender  o'f 
the  title  to  Gallogly,  and  a  transfer  of  the 
stock  to  him.  (3)  The  petition  declares  the 
giving  of  each  mortgage  to  the  several  plain- 
tiffs to  be  a  separate  and  distinct  transac- 
tion. It  should  be  so  considered.  The  sub- 
sequent mortgages  are  strengthened  by  the 
prior  ones,  but  the  prior  mortgages  receive 
no  reciprocal  support  from  the  snbsequeiit 
mortgages.  (4>  Each  of  the  plahitiffs  took 
excessive  security  for  his  claim.  <5)  Tbe 
mortgages  of  each  of  tbe  plaintiffs  are 
fraudulent  and  void  by  the  reason  of  tbe 
taking  of  such  excessive  security.  (6)  From 
tbe  sale  of  the  goods  described  in  tbe  mort- 
gages of  the  plaintiffs,  their  filed  claimi; 
have  been  fully  paid,  leaving  a  surplus  murp 
than  sufficient  to  pay  tbe  amount  due  tlie 
defendants  Strauss,  Uhlman  &  Outhmau. 
(7)  The  goods  in  controversy  have  been  sold, 
and  cannot  be  returned.  (8)  The  defentUnis 
Strauss,  Uhlnuin  &  Guthman  should  have 
Judgment  for  tbe  amount  of  their  claim.  t»»- 
Ing  $1,302,  and  the  costs  due  on  tbe  orders 
in  dispute.  (9)  The  court  further  finds  tliat 
at  the  beginning  of  this  suit  the  rlgbt  of 
possession  and  the  right  of  property  of  tlie 
goods  and  chattels  In  controversy  heroin 
were  in  the  defendants,  and  that  the  said 
defendants  were^  entitled  to  the  possession 
of  tbe  same.  To  each  and  all  of  said  find- 
ing tbe  plaintiffs  Jointly  and  severally  ex- 
cept, and  said  exceptions  are  allowed."  A 
motion  for  a  new  trial  was  interposed,  iu 
which  the  following  grounds  were  alleged: 
(1)  Errors  of  law  occurring  at  the  trial.  (21 
The  findings  and  Judgment  are  not  sustained 
by  the  evidence.  (3)  The  findings  and  Jodg- 
ment  are  contrary  to  law. 

It  is  urged  that  the  plaintiff  has  no  stand- 
ing in  this  court,  for  the  reason  that  the  as- 
signments of  the  motion  for  a  new  trial  arc 
indefinite,  and  that  the  findings  asaailf^ 
should  have  been  specifically  pointed  out  it 
is,  liowever.  deemed  unnecessary  to  examine 
that  question,  since  the  Judgment  is.  In  our 
opinion,  unsupported  by  the  findings,  and 
therefore  contrary  to  law.  By  the  fourth  aud 
fifth  flndlugs,  we  understand  the  district 


Digitized  by  Google 


NebO 


GUAVES  c.  KOBFOLK  NAT.  BANK. 


226 


court  to  hold  that  the  taking  of  the  exceBstve 
security  Is  per  se  a  fraud  upon  creditors,  for 
which  the  mortgage  will  be  held  Told,  as  a 
matter  of  law,  without  regard  to  the  mottres 
of  the  parties.  T'hat  conclusion,  It  must  be 
confessed.  Is  not  without  support  In  the  opin- 
ions of  this  court  See  Morse  t.  Stelnrod,  20 
Neb.  lOS.  46  N.  W.  022;  Brown  t.  Work,  30 
Neb.  800,  47  N.  W.  192;  Thompson  r.  Drug 
Co..  33  Neb.  714,  BO  N.  W.  948.  But  the 
cases  cited,  fn  so  far  as  tbej  assert  the  doc- 
trine of  the  findings,  are  In  evident  conflict 
with  our  later  decisions,  announced  subse- 
quent to  the  entry  of  the  judgment  here  In- 
volved, which  hold  that  the  taking  of  se- 
curity greatly  in  excess  of  the  debt  due  Is  a 
matter  of  evidence  only,  to  be  given  such 
<f>iiBideratIon  as  It  may  be  entitled  to,  In 
view  of  all  of  the  surrounding  di'cumstances, 
In  determining  whether  the  transaction  In- 
volved ts  frandnlent  in  fact.  See  Dry-Goods 
Go.  V.  McPheely,  87  Neb.  800.  j«  N.  W.  380; 
8Iierwin  v.  Gaghagen,  80  Neb.  238,  57  N.  W. 
1005;  Dry-Goods  Co.  r.  Bremers  (Neb.)  62  N. 
W.  1105;  Banking  Co.  r.  Oostello  (Neb.)  OS 

N.  w.  are. 

It  follows  that  the  jndgment  cannot  be  sus- 
tatued  on  the  ground  that  the  mortgages  lep- 
i-escnted  by  the  pli^ntlflt  are  frandnlent  as  to 
creditors.    The  only  remaining  tjnestion  Is 
the  effect  to  be  given  the  sixth  finding,  viz. 
that  the  money  In  plalntlfTs  hands,  the  pro- 
ceeds of  the  mortgaged  property  after  dis- 
charging the  claims  represented  by  it.  Is  suf- 
ficient to  satisfy  the  amotint  due  defendant. 
It  Is  contended,  on  the  authority  of  Bank  v. 
Bnne.  20  Neb.  295,  30  N.  W.  04.  that  the  find- 
ing mentioned  will  support  the  Judgment, 
which  iB  for  the  return  of  the  property,  or,  In 
case  a  return  cannot  be  had,  for  the  amount 
of  defendants'  claim,  to  wit,  $1,333.34.  That 
contention.  It  Is  evident,  rests  upon  an  mtlre 
misconception  of  the  doctrlue  of  the  esse 
cited.  From  an  examination  of  the  conclud- 
ing paragraph  of  the  opinion,  It  appears  that 
the  judgment.  In  so  far  as  It  determined  the 
question  of  the  right  of  possession  In  favor  of 
the  plaintiff  below.  Is  affirmed,  while  the  pro- 
vision thereof  In  favor  Of  the  defendant  for 
the  recovery  of  the  surplus  in  plaintiff's 
hands,  derived  from  the  sale  of  the  mort- 
gaged property,  Is  reversed.    The  precise 
question  Involved  was  presented  In  Gillespie 
V.  Brown,  16  Neb.  457,  20  N.  W.  632,  and  de- 
termined adversely  to  the  claim  of  defend- 
ants herelp^  and  the  doctrine  of  the  last- 
mentioned  ease  Is  expressly  approved  In  Kay 
V.  Non,  20  Neb.  S80,  ao  N.  W.  S69,  and  Plseh- 
er  T.  Bntchan,  27  Neb.  24S,  42  N.  W.  1034. 
In  Gillespie  v.  Brown,  Ueese,  J.,  uses  this 
IsBgnage:  "It  Is  also  claimed  that  the  proof 
ahowB  a  surplus  In  the  bands  of  the  defend- 
ants In  error,  and  if  their  mortgage  be  held 
valid  the  plaintiff  In  error  should,  by  virtue 
fit  his  levy,  have  a  Ilea  on  such  surplus. 
That  question  cannot  arise  In  this  case.  The 
contention  ts  only  tor  the  possession  of  the 
pntperty."  The  reasoning  as  well  as  the  con- 

v.64s.w.no.ll— 16 


elusion  of  the  cases  cited  Is  decisive  of  the 
present  controversy.  It  follows  that  the 
judgment  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings  In  the  dls* 
tilct  court.  Reversed. 


GRAVES  T,  NORFOLK  NAT.  BANK. 
(Supreme  Court  of  Nebraska.   Sept..  18,  1895.) 

^       Appeal— Objections  Not  Kai&bi)  Below. 

I  Where  the  answer  in  tlie  district  court 

was  a  geiieml  denial  of  the  avL-rments  of  the 
petition,  the  defendant.  faaviiiK  urged  in  that 
court  but  one  ground  for  the  avoidance  of  the 
effect  of  hia  alleK*^  indorsement  of  a  promissory 
note,  will  not  be  nermitted,  for  the  first  time, 
by  brief  in  this  court,  to  urge  that  he  should  be 
Anil  not  liable  on  a  radically  different  ground. 

:     (Syllabus  by  the  Court.) 

j  Error  to  district  court.  Antelope  county; 
•  Harrison.  Judge. 

I  Action  by  the  Norfolk  National  Bank 
I  agalmit  George  Graves  and  John  M.  Leepei-. 

Judgment  for  plaintiff,  and  defendant  <jravea 
I  brings  error.  Affirmed. 

J'.  F.  Boyd  «id  Allen,  Robinson  ft  Reed, 
for  plaintiff  In  error.  Powers  ft  Hays,  for  de- 
fendant in  error. 

RTAN,  0.  This  action  was  brought  by  the 
Norfolk  National  Bank  In  the  district  court 
of  Antelope  county,  and  a  judgment  was 
rendered  In  Its  favor  as  prayed.  The  piaintitt 
alleged  as  Its  canae  of  action  that  on  or  about 
August  30,  tSST,  C.  V.  Ellison  made  and  de- 
livered to  the  defendants,  George  Graves 
and  John  M.  Leeper,  under  and  by  the  name 
of  Graves  ft  Leeper,  his  promisnry  note  for 
the  sum  of  |400,  drawing  10  per  cent.  Interest 
per  annum,  due  August  31,  \SSS;  tliat.  before 
the  maturity  thereof,  the  payees  Indorsetl 
their  names  on  said  pmnlssory  note;  that 
I  said  George  Graves  and  John  M.  Leeper 
!  wei*e  liable  on  said  note  as  Indorsers;  that  It 
was,  at  the  time  when  suit  was  brought, 
wholly  unpaid,  and  had  been  dSly  protestetl, 
and  notice  of  nonpayment  had  been  duly 
given  each  Indorser.  By  an  amendment  to 
the  petition.  It  was  averred  that  Graves  ft 
Iieeper  had  no  partnership  property  at  the 
time  the  amendment  was  made,  and  bad 
had  none  since  plaintiff  bad  iMcome  the  own- 
er of  the  note  with  respect  to  which  It  was 
alleged  that  they  were  liable  as  IndonMrs. 
Tbe  answer  was  a  general  denial,  and  was 
made  by  George  Graves  alone.  The  trial 
was  to  a  Jury.  The  evidence  snowed  that  on 
June  1,  1885,  George  GmvcH  nn<l  John  M. 
Leeper  entered  mto  a  copartnerAIp  relation 
for  tbe  purpose  of  dealing  In  live  stock,  and 
particularly  In  horses;  that  notice  of  this 
partnership  was  tiled  with  the  county  clo'k 
of  Antelope  county,  in  which  notice  It  was 
stated  that  tiie  object  of  tbe  partnership 
was  as  above  described,  and  that  the  firm 
name  and  style  was  Graves  ft  Leeper;  tbat 
on  Pebmary  4.  19^,  a  nothw  ot  tbe  dissolu- 
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tlon  of  this  partnersblp  flrm,  signed  by  botb 
parties,  was  Inserted  In  a  newspaper  pub* 
Ushed  at  Oakdale,  In  Antelope  cono^.  it 
was  also  sliown  that  the  note  sned  upon  was 
given  for  horses  sold  the  aboTe-aamed 
firm;  that,  while  there  was  pnbUshed  the 
above  notice  of  dissolution,  no  knowledge  of 
a  dissolution  of  this  firm  was  possessed  by 
the  bank  at  the  time  It  purchased  the  above- 
described  note;  that  the  bank,  before  It  pui^ 
chased  this  note,  had  pnrcfaased  a  like  note 
from  Graves  &  Leep»',  and,  as  collateral  to 
the  note  purchased,  had  taken  assignments  of 
about  $3,300  In  notes,  or  83  notes  aggregat- 
ing that  amount  (the  president  of  the  bank 
could  not  say  which),  and  that  neatly  an  of 
these  were  payable  to  Graves  &  Leeper,  and, 
with  the  assent  of  both  these  gentlemen, 
were  indorsed  In  like  manner  as  was  the 
note  In  respect  to  which  they  were  herein 
sought  to  be  held  as  Indorsers.  The  conten- 
tion on  the  trial,  as  disclosed  by  the  blU  ot 
exertions,  was  as  to  the  proposltlona  last 
above  indicated;  that  Is,  whether  it  was  so 
customary  to  Indorse  to  plalntltT  notes  made 
to  Graves  &  Leeper  in  the  same  manner  as 
was  made  the  Indorsranent  upon  which  this 
suit  was  brought  that  plaintiff  was  justifia- 
ble in  purchasing  this  note  as  be  did.  and 
accepting  the  Indorsement  of  the  defendant 
Graves  appearing  thereon,  when  presented, 
ns  having  been  duly  authorised.  When  the 
note  and  the  evidence  of  protest  accom- 
(lanylng  It  w«e  offered  in  evidence,  the 
bill  of  exceptions  recites  that  there  was  no 
objection  made  to  either.  The  objections  to 
the  admlsston  and  rejection  of  testimony 
were  of  a  character  which  shows  clearly  upon 
what  line  the  defense  was  made,  as  the  fol- 
lowing examples  will  serve  to  illustrate:  Mr. 
Rainbolt,  president  of  the  bank,  was  asked 
if  the  note  bad  been  indorsed  when  presoited 
to  him  for  discount,  and  how  it  was  indorsed. 
Mr.  Graves  was  not  permitted  to  testify 
whether  or  not  he  bad  ever  authorixed  any 
one  to  make  the  particular  indorsement  upon 
which  he  had  been  sued,  and  that  the  flrm  of 
Graves  &  Leeper,  or  the  witness  himself, 
had  never  received  any  benefit  from  the  sale 
oi  the  said  note.  It  Is  possiUe  that,  under 
certain  conditions  of  the  proofs,  the  proposed 
testimony  of  Mr.  Graves  might  have  been 
propo-;  but  it  was  not  whoa  offered,  fw 
there  was  no  attempt  to  prove  that  Graves 
had  ^edally  authorized  Leeper  to  indwse 
his  name,  and  whether  the  proceeds  were 
properly  applied  was  not  a  matter  with  whicb 
the  tnnk  was  chageable,  provided  the  dis- 
count upon  the  faith  oi  the  Indonement  of 
Graves  was  Justified  by  the  tecta.  There 
was  one  imtmctlon  given  by  the  court  which 
defined  the  Issum  presented  by  the  pleadings. 
With  this  exception,  all  InstrucUouB  were 
addressed  to  rules  applicable  to  the  consid- 
eration of  the  above-indicated  questions  of 
fact,  which,  as  lias  ah^dy  been  said,  had 
been  the  grouuds  of  contention  throughout 
the  trial.  On  behalf  of  the  defendant  Graves, 


no  Instructions  whatever  were  requested. 
The  Instructions  given  were  In  no  reapect 
faulty.  If  other  Instructions  were  necessary, 
they  should  have  heea  asked.  Tbere  wait 
no  intimation,  however,  that  there  would  be  a 
question  made  as  to  the  form  of  the  Indorse- 
men^  so  far  as  we  can  discover,  until  that 
point  was  presented  in  the  brief  filed  on  be- 
half of  Graves,  the  plaintiff  In  error,  in  this 
court.  The  principal  argument  made  in.  tbii* 
brief  Is  that  the  note  was  made  to  the  part- 
nenhlp  firm  as  such,  and  that  the  indorse- 
meatn  thereon  purport  to  be  of  Individuals 
alone,  and  that,  therefore,  these  indorsements 
not  being  those  of  a  payee  or  Indorsee,  tbe  In- 
dividuals whose  names  are  indorsed  are  not 
liable  as  Indorsera,  only  the  firm  coald 
be  so  held.  It  Is  hardly  fair  to  the  disttict 
court  to  raise  such  a  question  fbr  the  first 
time  in  this  court.  In  Hawley  v.  Robeson, 
14  Neb.  435,  16  N.  W.  438,  there  were  under 
consideration  alleged  errors  of  the  district 
court  in  respect  to  an  error  proceeding 
brought  tttitho'  from  a  Justice  of  Uie  peace, 
and  Cobb,  J.,  delivering  the  opinion  of  this 
court,  said:  "It  does  not  appear  tlmt  any 
exception  was  taken  to  the  bill  of  exertions 
in  the  district  court  The  case  Is  brought 
here  for  a  review  of  the  rulings  and  Judge- 
ment of  the  district  court,  in  which  It  Is  al- 
l^^ed  there  Is  error.  While  It  Is  unnecessary 
to  say  here— and  it  Is  not  said— that  this 
conrt  will  In  no  case  consider  objections  or 
points  not  raised  in  tbe  court  immedlatels' 
below,  yet  it  may  be  safely  said  that  no  tecli- 
nlcal  point,  or  any  one  involving  mere  matter 
of  form,  will  be  considered  by  this  court 
wbsa  raised  here  for  the  first  tima"  The 
point  now  insisted  upon  Is  so  fur  technical 
in  ite  nature  that  it  shoidd  have  been  Inaistecl 
upon  to  some  extent  In  the  district  court,  to 
entitie  it  to  be  considered  In  this  court  Tbe 
Juiy  found  upon  questions  of  fact  in  fiavor 
of  the  defendant  In  oror,  and.  as  thereby 
were- settled  all  mattes  really  contended, 
the  Jui^^ent  of  the  district  court  is  affirmed. 
Affirmed. 

HARRISON.  J.,  not  sitting. 


LEADER  et  aL  V.  TIEBNET  et  al. 
(Supreme  Court  of  Nebraika.  Sept  IT,  1880.  t 
Enfokcbkbnt  ov  Trdst. 
A  party  who  had  famished  means  to  pay 
for  on  interiest  in  real  property,  purchased  for 
certain  parties  cODtiibutinr  thereto,  and  of 
which,  for  convenience,  the  title  had  been  taken 
in  the  name  of  one  investor,  for  the  bene6t  of 
all  contrlbutora,  is  entitled  to  maintain  as  oqiii- 
table  action  for  the  enforcement  of  the  trust 
which,  hy  reason  of  the  foregoing  facts,  had 
arisen  in  his  favor,  against  said  assodato  hold- 
ing title. 
(Syllsbas  hy  tiie  Court) 

Appeal  from  district  comt,  Dakota  county* 
Norris,  Judge. 
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Action  by  Paul  H.  Leader  and  John  Arens- 
dorf  afnilnst  M.  M.  Tlemey  and  otbers.  Judg- 
ment for  plalntifllB,  and  defendants  appeal. 
Afflrmed. 

J.  J.  McAllister  and  Argo,  lIcDuffle  & 
Argo,  for  appellants.  Jay  A  Beck  and  B.  E. 
Brana,  for  apptitees. 

RYAN,  0.  This  action  was  bronght  In 
the  district  court  of  Dakota  county  by  the  ap- 
pellees to  compel  M.  M.  TIerney  to  convey  to 
appellees  certain  lots,  which.  It  was  alleged, 
had  been  purchased  and  paid  for  by  said  ap- 
pellees and  said  Herney  jointly.  It  was  al- 
leged that,  for  convenience  In  making  convey- 
ances of  said  lots,  the  title  was  taken  In  the 
name  of  M.  M.  Tlemey,  who  had  not  only  re- 
fused to  execute  conveyances  to  appellees,  as 
his  tmst  relation  required,  but  had  conveyed 
some  of  the  lots  to  John  H.  Burke,  and  some 
to  Laura  A.  Tierney,  In  disregard  of  the 
rights  of  the  appellees.  The  two  Individuals 
last  named  were  Joined  as  def«idanta,  and, 
as  against  their  claims.  It  was  averred  that 
they  were  not  bona  fide  purchasers,  and  held 
such  Interests  as  they  bad  subordinate  to  the 
rights  of  the  appellees.  The  appellants,  In 
effect,  denied  each  of  the  allegations  of  the 
petition,  and  themselves,  tn  their  own  indi- 
vidual rights,  prayed  that  title  might  be  de- 
creed In  their  favor.  By  reply,  the  averments 
of  the  answer  were  dented,  and,  upon  a  trial, 
these  Issues  were  found  in  favor  of  the  ap- 
pellees. It  is  urged  that  the  agreement  al- 
leged In  the  petition  Is  within  the  statute  of 
frauds,  and  that,  therefore,  the  appellees, 
though  tbey  may  have  furnished  the  means 
for  making  payment  of  one-third  of  the  pui> 
chase  price,  are  remediless,  iKcause  the  sub- 
ject-matter was  real  property,  and  of  the 
ti-ust  there  exists  no  written  evidence.  Sec- 
tion 3,  c.  82,  Comp.  St,  provides  that  "no  es- 
tate or  interest  In  land,  other  than  leases  for 
a  term  not  exceeding  one  year,  nor  any  trust 
or  power  over  or  concerning  lands,  or  In  any 
manner  relating  thereto,  shall  hereafter  be 
created,  granted,  assigned,  or  surreudered,  or 
declared,  unless  by  act  or  operation  of  law, 
or  by  a  ileed  or  conveyance  In  writing,  sub- 
scribed by  the  party  creating,  granting,  as- 
signing, surrendering  or  declaring  the  same." 
Id  the  sections  immediately  following  the 
above  It  is  provided  that  the  al)ove  section 
shall  not  be  construed  to  prevent  the  arising 
of  any  trust  by  operation  of  law.  In  Carter 
V.  Gibson,  29  Neb.  824,  45  N.  W.  634,  It  was 
held  that  a  trust,  though  not  created  by 
such  an  Instrument  as  would  be  requisite  to 
i-onvey  an  Interest  in  real  property,  was  not 
within  the  inhibition  of  the  above  sections, 
and  could  be  enforced.  The  construction  giv- 
en the  above  sections  equally  applies  to  the 
case  at  bar.  There  is  no  theory  upon  which 
the  testimony  of  one  party  can  be  harmonized 
with  that  of  the  other,  Evidently  the  dis- 
trict court  rejected  the  testimony  of  appel- 
lants, and  the  proofs,  under  such  clrcum- 
itancei,  were  as  clear  and  satisfactory  as 


were  required  in  Robinson  v.  Jones,  31  Neb. 
20,  47  N.  W.  480.  The  Judgment  of  the  dis- 
trict court  Is  aflftrmcd.  Affirmed. 


BENTON  V.  GERMAN-AMERICAN  NAT. 
BANK  OP  KANSAS  CITY. 

{Supreme  Court  of  Nebraska.  Sept'  19,  1885.) 

^■eOTIABLK  lK8TkUMBHT8~-WlPE'B  InDOBSBMBMT 

or  HusBAN-D'8  NoTK— CosrwCT  OP  Laws. 
A  married  woman  and  her  husband  were 
dtizens  and  residents  of  the  state  of  Missouri. 
The  wife  there  indorsed,  as  an  accommodation, 
merely,  the  promissory  note  of  the  busbaml. 
payable  to  a  bank  in  that  state.  The  statutes  ol' 
Missouri  (Rev.  St  1889,  9  6864)  in  force  at  the 
date  of  the  execution  of  said  contract  of  indorse- 
ment provided:  "A  married  woman  shall  be 
deemed  a  feme  sole  so  far  as  to  enable  her  to 
carry  on  and  transact  busineaa  on  her  own  ac- 
count to  contract  and  be  contracted  with,  to 
sue  and  be  sued,  and  to  enforce  and  have  en- 
forced against  her  property  such  judgments  a» 
may  be  rendered  for  or  against  her,  and  may 
sue  and  be  sued  at  law  or  In  equity  with  or  with- 
out her  husband  being  joined  as  a  party."  In 
a  suit  at  law  in  this  state  against  the  wife,  on 
her  contract  of  indorsement  heid: 

1.  That  the  contract  of  indorsement  should  be 
construed  and  governed,  and  the  married  wo- 
man's liability  thereon  determined,  by  the  laws 
In  force  in  the  state  of  Missouri  at  the  date 
of  the  execution  of  the  contract  of  indorsement 
and  not  by  the  laws  of  the  state  of  Nebraska. 

2.  That  the  evidence  established  tiiat  the  con- 
tract of  indorsement  In  the  state  where  made 
was  neither  void,  nor  voidable  by  the  married 
woman,  because  of  her  coverture,  and  was  as 
valid  and  binding  npon  her  aa  though  she  had 
been  a  man. 

8.  The  contract  having  been  made  by  s  mar- 
ried woman,  a  citizen  of  another  state,  and  be- 
ing a  valid  and  binding  contract  under  the  laws 
of  that  state,  the  fact  that  It  was  not  made 
with  reference  to,  or  upon  the  faith  and  credit 
of.  her  separate  estate  or  bnsinesa,  afforded  no 
sufficient  reason  why  the  contract  should  not 
be  enforced  by  the  courts  of  this  state, 

4.  Evidence  that  notes  deposited  as  collateral 
security  for  the  payment  of  other  notes  were 
from  time  to  time  renewed,  interest  collected 
thereon  in  advance,  and  the  time  of  payment  ex- 
tended,  will  not  ox  itself,  support  a  findio«r  that 
the  holder  of  anch  original  notes  thereby  extend- 
ed their  time  of  payment 

(Syllabus  by  the  Court) 

Error  to  district  court  Douglas  count}*; 
Davis,  Judge. 

Action  by  the  German-American  National 
Bank  of  Kansas  City,  Mo.,  against  Nellie 
Frank  Benton.  Plaintiff  had  Judgment,  and 
defendant  brings  error.  Affirmed. 

A.  S.  Churchill,  for  plaintiff  In  error. 
Isaac  E.  Congdon  and  Haff  &  Van  Valken- 
burg,  for  defendant  In  error. 

RAGAN,  C.  The  German-American  Na- 
tional Bank  of  Kansas  City,  Mq.  (herein- 
after called  the  "Bank")  brought  this  gnit 
to  the  district  court  of  Douglas  county 
against  Mm.  Nellie  Frank  Benton,  on  her 
indorsement  of  certain  promissory  notes 
previously  made  by  certain  lartles,  and  de- 
livered to  the  bank.  The  notes  and  Mrs. 
Benton's  contract  of  Indorsement  were  exe- 
cuted and  delivered  In  the  state  of  HlasourL 
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The  notes  wei-e  payable  there,  and  Mrs.  Ben- 
ton was  at  the  time  a  married  woman,  and 
a  citizen  and  resident  oC  said  state.  The 
jury,  in  obedience  to  an  Instruction  of  the 
district  court,  returned  a  verdict  In  favor  of 
the  bank,  and  against  Mrs.  Benton,  for  the 
amount  due  upon  the  notes.  To  reverse  the 
Judgment  prouoimced  against  her  upon  thts 
verdict.  Mis.  Benton  hn.s  prosecuted  to  this 
court  proceedings  In  error. 

1.  One  of  the  defenses  to  the  action  in- 
terposed by  Mrs.  Benton  In  the  com-t  below 
was  that  the  bank,  without  her  knowledge 
or  consent,  had  gt-unted  to  the  makers  of  the 
notes  indorsed  by  her  an  extension  of  time 
of  payment;  and  it  is  now  Insisted  that  the 
(.■ourt  erred  In  Instructing  the  jury  to  re- 
turn a  verdict  In  favor  of  the  bank,  bectause 
there  was  sutflclent  evidence  Introduced  at 
the  trial  to  support  a  finding  of  the  Jury 
that  such  extension  of  time  for  the  payment 
of  the  .notes  bad  been  given  by  the  bank  to 
the  makera  thereof,  as  pleaded  by  Mi-a.  Ben- 
ton. The  evidence,  and  all  the  evidence.  Is, 
in  stibstance,  tliat  some  time  after  the  notes 
Indorsed  by  Mis.  Benton  had  matured,  some 
of  the  makers  or  Indorsers  of  said  notes  de- 
posited with  the  bank,  aa  collateral  and  ad- 
ditional security  for  said  notes,  certain  other 
notes.  These  collatei*al  notes  were  from 
time  to  time,  by  the  bank,  renewed,  tlielr 
time  of  payment  extended,  and  interest  col- 
lected thereon  In  advance.  But  these  facta 
did  not  constitute  a  contract  of  extension  of 
time  of  payment  of  the  notes  Indorsed  by 
Mrs.  Benton.  The  district  court,  then,  did 
not  err  in  directing  the  Jury  to  find  a  verdict 
against  Mrs.  Benton,  in  so  far  a«  thts  de- 
fense is  concerned. 

2.  At  the  trial,  counsel  for  Mrs.  Benton 
requested  the  district  court  to  Instruct  the 
jury  as  follows:  "You  are  instructed  that, 
the  defendant  being  a  married  woman  at  the 
time  she  signed  the  notes  in  question,  she 
will  not  be  liable  for  the  payment  thereot 
unless  It  was  given  with  reference  to,  and 
on  the  fnitn  and  credit  of.  her  separate  prop- 
erty and  estate."  The  refusal  of  the  district 
court  to  give  this  instruction  is  now  as- 
signed as  error.  The  argument  Is  that  the 
pleadings  and  evidence  conclusively  estab- 
lish that  Mrs.  Benton,  at  the  time  she  exe- 
cuted the  contract  of  Indorsement  on  which 
she  is  sued,  was  a  married  woman,  and  tliat 
such  contract  of  indoi-sement  was  not  made 
by  her  with  reference  to,  or  upon  the  faith 
and  credit  of,  her  separate  estate  or  busi- 
ness, and  that,  therefore,  the  contract  is 
voidable  by  her,  at  her  election.  We  as- 
sume that  counsel  is  correct  in  his  conten- 
tion as  ti/what  the  pleadings  and  evidence 
establish;  and.  for  the  purposes  of  this  case 
only,  we  assume  that,  had  the  (ontract  of 
Indorsement  been  made  by  Mrs.  Beuton  in 
this  state  (she  being  then  and  there  a  dtl- 
Een  and  resident  of  this  state,  and  a  mar- 
ried woman),  such  contract  would  bav« 
been  Tcridable,  at  her  Section,  nnleu  It  ap- 


peared that  such  contract  was  made  lier 
with  reference  to,  and  upon  the  faith  tad 
a*edlt  of,  her  separate  property  or  baslDes. 
But  the  contract  made  by  Mra.  Benton  wu 
made  in  the  state  of  Missouri.  Mrs.  Bfnioa 
was  a  citizen  of  that  state  at  the  time,  and 
the  contract  was  to  be  performed  In  Wax. 
state.  Clearly,  then,  such  a  contract  as  tlJis 
is  to  be  construed  and  governed  by  the  laws 
of  the  state  where  made,  and  not  b;  the 
laws  of  the  state  of  Nebraska.  In  Boberson 
v.  Queen  (Tenu.)  11  S.  W.  38.  a  married 
woman,  domiciled  In  the  state  of  Kentucky, 
signed  a  note  there  as  surety  for  her  hus- 
band.   She  was  afterwards  sued  on  tUU 
note  In  the  state  of  Tennessee.  She  pleaded 
her  covei-ture  as  a  defense  to  the  action,  and 
the  question  ai-ose  whether  her  contmct  was 
to  be  construed,  and  her  liability  thereon 
detei-miued,  by  the  laws  of  Tennessee  or 
Kentucky;   and  the  supreme  court  of  the 
state  of  Tennessee  said:  "The  first  question 
to  be  disposed  of  in  this  cause  Is  whether 
a  married  woman,  domiciled  in  the  state  of 
Kentucky,  Is  liable  in  the  courts  of  thlsstate 
upon  a  note  made  by  a  firm  of  which  her 
husband  was  a  member,  and  executed  by 
her  as  surety  for  such  firm,  where,  under  tlie 
laws  of  Kentucky,  she  had,  before  the  exe- 
cution of  the  note,  been  emancipated  from 
all  the  disabilities  of  coverture,  and  clothed 
with  all  the  powers  of  a  feme  sole,  so  far 
as  the  right  to  contract  and  to  sue  and  be 
sued  was  concerned.  This  Inquiry  we  an- 
swer in  the  affirmative.  Though  some  au- 
thorities may  be  found  to  the  contrary,  it 
may  now  be  said  to  be  well-settled  law  that 
the  validity  of  a  contract,  the  obligation 
thereof,  and  capacity  of  the  parties  thereto. 
Is  to  be  determined  by  the  lex  loci  con- 
tractus,  •   •   •   unless  there  be  something 
in  the  contract  wbicli  Is  deemed  bnrtful  to 
the  good  morals  or  Injurious  to  the  righto 
of  its  own  citizens  by  the  laws  of  the  state  or 
country  whq^e  courts  are  called  upon  to  en- 
force the  contract  made  in  a  foreign  state  or 
coimtry.  The  notes  involved  In  this  suit 
were  made  In  Kentucky,  payable  there,  the 
makers  and  payees  residents  there. 'and.  as 
we  have  already  stated,  were  valid  there, 
and  blading  and  enforceable  against  the  mar- 
ried woman,  as  fully  as  if  she  were  a  feme 
sole."  We  think  this  is  a  correct  statement 
of  the  law,  and  that  the  contract  of  Indorse- 
ment made  by  Mrs.  Benton  is  to  be  con- 
strued and  governed,  and  her  liability  there- 
on determined,  by  the  laws  in  force  in  the 
state  of  Missouri  at  the  date  of  the  execu- 
tion of  the  contract  of  indorsement.  On  the 
trial  of  this  action  there  were  Introduced 
In  evidence  tlie  statutes  of  the  state  of  Ml»> 
sourl  on  the  subject  of  the  power  of  mar- 
ried women  to  enter  Into  contracts,  and 
their  liability  for  contracts  made  by  ttaem. 
So  much  of  the  said  statutes  as  Is  material 
here  is  as  follows:  "A  married  woman  shall 
be  deemed  a  feme  sole  so  far  u  to  enmlrie 
ber  to  carry  on  and  transact  biuinew  on 
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lier  own  account,  to  contract  and  be  cod- 
tracted  wltb,  to  sue  and  be  saed,  and  to  en- 
force and  bare  enforced  against  ber  prop- 
erty Boch  Judgments  as  may  be  rendered  for 
or  agaJnst  her^  and  may  sue  and  be  aned  at 
law  or  in  equity  with  or  witbont  ber  hus- 
band being  Joined  as  a  party."  Here,  then, 
iM  erldence  that  under  the  laws  of  Missouri 
the  contract  of  Indorsement  made  there  by 
Ati-E.  Benton  was  neither  vQld  nor  Toidable 
because  of  her  coveiture,  but  waa  as  valid 
and  binding  upon  her  as  tbouffb  she  had 
lieen  a  man;  and,  since  the  contract  of  Mrs. 
BenbMi  was  valid  and  bhiding  in  the  state 
wliere  made,  the  record  contains  no  sngges- 
tton  of  a  reason  why  It  abould  not  be  en- 
fiM-ced  by  the  coui'ta  of  this  state,  oven 
tbough  it  was  not  made  witb  refereucp  to. 
or  upon  the  faith  and  credit  oi.  her  fieparate 
estate  or  business.  We  conclude,  then,  that 
the  learned  district  Jndge  waa  right  in  re- 
fusing to  give  the  Instruction. 

Thrae  are  some  other  points  argued  by 
counsel  for  Mrs.  Benton  In  his  brief,  but  It 
would  subserve  no  useful  purpose  to  exam- 
ine them,  u  the  Judgment  of  tbe  district 
court  Is  tbe  only  one  that  could  have  Iwen 
cnrectly  rendered,  under  the  evidence  in  tbe 
case  and  the  law  appUcaUe  thereto.  Tbe 
jDdgmeut  of  the  district  court  la  affirmed. 


HANNA  T.  EMERSON  et  al 
■Supreme  Court  of  Nebraska.    Sept.  17,  1805.) 

AcnOX  AOAIKST  pARTXKKB— SSKVICB  OF  SDHHOHS 

—Vrsck— Alias  Hcmhoxs— FUAniKO 
Limitation. 

1.  Tbis  Bait  is  not  against  a  partnership, 
but  against  the  indiTidual  members  thereof, 
since  the  sumnions  runs  against  the  defendants 
ioilivitlually.  their  firm  rclntion  beinf;  atated  in 
the  petition  and  auOimons  as  desciiptio  personse. 

2.  ttenrice  of  summons  in  an  action  against 
the  individual  members  of  a  partnerabip  or  firm 
is  not  governed  by  sections  24  uid  25  of  tbe 
Code,  but  by  section  6G,  which  awliorizes  serv- 
icT  to  be  made  either  by  delivering  a  copy  of  the 
writ  to  the  def{*:idant  persooaUy,  or  by  leaving 
one  at  his  usual  place  of  residence. 

3.  An  action  on  an  account  ngaiost  two  or 
more  persons  may  be  Itrmiv-ht  in  the  county  in 
which  any  one  of  the  defenilntits  at  the  time  re- 
tides  or  may  be  sammoned.  if  Mich  an  action 
is  not  instituted  in  a  county  whore  a  party  de- 
fendant resides,  it  must  be  begun  in  the  county 
where  the  defendant  then  is.  and  summons  must 
be  served  upon  him  while  in  such  county. 

4.  Where  a  transitory  action  is  properly 
brought  in  one  county,  under  the  proviniuna  of 
section  65  of  the  Code,  summons  may  lie  is- 
sued to  any  other  county  of  the  state  to  bring 
in  other  parties  defetulant. 

5.  Service  of  process  io  a  personal  action 
in  a  county  brought  upon  a  nominal  defendant 
merely,  who  has  no  actual  or  auhatantial  inter- 
mt  in  the  subject  of  tbe  litigation  adverse  to 
the  plaintiff,  will  confer  no  authority  upon  tbe 
court  to  bring  in  another  party  by  the  issuing  of 
a  sommons  t»,  and  by  the  service  of  tbe  same 
upon,  such  person  in  another  county. 

li.  To  entitli'  a  party  to  the  insuance  of  an 
alias  summons  it  is  not  ca^^entiai  that  he  should 
rt'filc  the  petitiou  in  the  ciiiiu.  or  tile  a  new  one. 

7.  When  it  Is  not  oppnront  from  the  face 
•f  the  petition  that  the  action  is  barred,  Ihe 


I  statute  of  limitations  as  a  defense  moat  be  tak- 
en advantage  of  by  answer. 
)  8.  The  third  point  to  the  syllabus  in  Morris- 
,  aey  y.  Schindlbr,  26  N.  W.  476.  18  Neb.  672, 
I  hHd  to  have  been  overruled  by  implication. 
;  Herron  v.  Cole  Bros..  41  N.  W.  7t;ii,  25  Kebu 
'  G!t2,  and  subseoiient  decisions. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Douglas  county; 
,  Ferguson,  Judge. 

Action  by  Emerson.  Talcott  &  Co.  against 
I  Bobert  Hanna  and  others.  To  a  Judgment 
;  for  plalntilfs,  defendant  Hannu  brings  error. 
'  Affirmed. 

E.  T.  Fornsworth.  for  plaintiff  in  emw.  J. 
'  J.  O'Connor,  for  defendants  In  errw. 

NORVAT..  C.  J.   This  8u!t  was  brought  In 

:  the  conrt  lielow  by  the  defendants  In  wrov 
agrains-t  the  plaintiff  In  error,  Bobert  Hanna. 
and  one  J.  M-  Sugar,  members  comprising 
the  firm  of  Hanna  &  Sugar,  to  recover  the 

:  balance  due  upon  an  account  for  goods  sold 
and  deilvei-ed.  Summons  was  issued  on 
.Tanuary  14,  1891.  directed  to  the  sheriff  of 
Douglas  county,  which  was  duly  served  on 
the  same  day  upon  Sugar,  but  the  writ  was 
returned  '*Not  found"  as  to  tbe  defendant 
Hanna.  On  December  23,  1891,  an  alias  sum- 
mons was  issued  to  Dawson  county  upon  tbe 
defendant  Hnnna,  wblch  was  served  by  de- 
livering to  him  personally  a  certified  copy 
thereof  with  all  tbe  Indorsements  thereon. 

I  Sugar  made  default,  wbile  Hanna  made  only 
a  special  appearance  in  tbe  cause,  and  filed 
a  motion  to  quash  the  summons  for  various 
reasons,  which  will  not  be  here  stated.  Tlifs 
motion  the  court  overruled,  and  judgment  waa 
entered  in  favor  of  tbe  plaintiffs,  and  against 
both  Haiiaa  and  Sugar,  in  the  sum  of  $1,- 
283.80  and  costs.  Hanna  brings  the  cause  to 
this  court  by  proceedings  In  error  to  review 
the  decision  of  the  court  below  on  the  mo- 

!  tlon  to  quash    In  noticing  the  objections  to 

,  the  summons  we  shall  not  att->mpt  to  follow 
the  order  given  In  the  motion. 

It  Is  urged  that  there  is  no  authority  to  is- 
sue a  summons  to  a  county  other  than  the  one 
where  the  action  is  brought  In  causes  tike 

I  the  one  at  bar.  This  suit  Is  not  against  the 
Arm  of  Hanna  &  Sugar,  but  against  the  de- 
fendants Individually,  who  at  the  time  of  the 

;  contracting  of  the  Indebtedness  were  mem- 
bers of  such  firm,  their  partnerRhlp  relation 
being  stated  in  the  petition  and  process 
merely  as  descriptlo  personte.    Service  of 

I  summons  is  not  controlled  by  sections  24  and 

,  25  of  the  Code.    King  v.  BeU.  13  Neb.  40I(. 

I  14  N.  W.  141;  Herron  v.  Cole  Bros.,  25  Neb. 
692,  41  N.  W.  765;  Bowland  v.  Shepborvl.  27 
Neb.  494,  43  N.  W.  344:  Boggenkamp  v.  Hnr- 
greaves,  30  Neb.  640,  r>S  N.  W.  102.  Upon  tbe 
point  under  discussion,  tbe  above  cases  are 
In  direct  conflict  with  the  holding  In  Morrls- 
sey  V.  Schlndler,  18  Neb.  672,  26  N.  W.  476, 
whldi  last  case  must  be  regarded  as  over- 
ruled by  implication  by  tbe  later  cases  above 
mentioned.  This  action,  not  being  in  rem, 
but  In  personam,  therefore,  undw  section  60 
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'it  the  Code,  ma^  be  brought  In  ftiiy  county  In 
which  one  of  the  defendants  resides  or  may 
be  summoned.  Pearson  v.  Manufacturing 
Co.,  14  Neb.  211,  15  N.  W.  348;  Cobbey  v. 
Wright,  29  Neb.  274,  45  N.  W.  400;  Balr  v. 
Bank.  27  Neb.  577.  43  N.  W.  347.  Where  a 
transitory  action  Is  brought  in  a  county 
where  one  or  more  of  the  defendants  Is 
properly  aerved,  then,  under  the  proTlslons  of 
section  65  of  the  Code,  Bummons  may  be 
Issued  to  any  other  county  of  the  state  to 
bring  in  other  defendants.  Cases  supra. 
Sugar,  who  was  served  In  Douglas  coQDty, 
It  Is  said,  is  a  mere  nominal  defendant,  made 
a  party  solely  tor  the  purpose  of  obtaining 
jurisdiction  over  Hanna  by  summons  sent  to 
Dawson  county.  If  it  were  true  that  Sugar 
is  only  a  nominal  defmdant,  without  any 
actual  or  substantial  interest  in  the  subject 
of  the  litigation  adverse  to  the  plaintiff,  we 
i^rant  that  service  of  summons  upon  him 
would  confer  no  authority  upon  the  court  to 
bring  In  Hanna  by  serving  him  with  sum- 
mons in  Dawson  county;  in  other  words,  If 
Sugar  was  released  by  tbe  plaintiffs  below 
from  any  and  all  liability  on  account  of  the 
Indebtedness  wblch  Is  the  basis  of  the  pres- 
ent cause  of  action,  as  is  Insisted  by  tbe 
plaintiff  in  error,  then  Sugar  was  a  n(Hulnal 
party  merely,  and  was  not  a  necessary  or 
proper  defendant.  Dunn  t.  Halnea,  17  Neb. 
600,  23  N.  W.  501.  While  tbere  Is  some 
evidence  in  the  record  tending  to  sustain  this 
contention  of  plaintiff  In  errw,  yet  a  rerersol 
cannot  be  predicated  thereon,  since  tbe  ques- 
tion whether  Sugar  bad  been  released,  and 
the  effect  thereof  on  tbe  case  as  to  Hanna. 
was  not  raised  In  the  trial  court  by  the  mo- 
tion to  quash,  unless  presented  by  the  fifth 
ground  of  the  motion,  which  is  as  follows: 
**That  there  was  collusion  and  fraud  between 
defendant  Sugar  and  tbe  plaintiff  herein  for 
the  purpose  of  bringing  this  action  bito  this 
court,  as  will  appear  more  fnlly  bereafto'." 
Tbe  foregoing  was  insnfilcient  to  challenge 
the  coiul's  attention  to  tiie  point  that  eerrlctt 
was  bad  In  Douglas  county  upon  a  nominal 
defendant  alone.  The  paragraph  pleads  no 
fact,  but  is  tbe  statement  of  a  conclnsiwi  of 
law  merely;  bence  we  will  not  review  the 
evidence  Introduced  on  the  hearing  of  the 
respective  parties  tending  to  support  and  re- 
fute the  claim  made  in  the  brief  that  tbe  ac- 
tion was  brought,  and  tbe  service  of  sum- 
mons was  obtained  upon  Sugar,  In  Douglas 
county,  through  fraud  and  collusion  betwem 
Sugar  and  plaintiffs. 

Another  ground  urged  for  quashing  the 
summons  Is  that  neither  of  the  defendants 
resides  in  Douglas  county.  So  far  as  juris- 
diction was  concerned.  It  was  wludly  imma- 
terial where  the  defendants,  or  eithw  of 
them,  resided,  or  whether  th^  were  re^daita 
of  the  county  where  On  anlt  was  Instituted 
<ir  not,  provided  ^tfaer  one  of  the  defendants 
was  within  Douglas  county  at  the  time  the 
suit  was  Instituted.  Sugar  being  at  the  Ume 
In  said  county,  tbe  action  was  ivoperiy 


brought  ther^n.    CofFman  t.  Brandho^R. 

88  Neb.  279,  50  N.  W.  6. 

Tbe  point  is  also  raised  that  the  petition 
was  filed  in  the  court  below  n  long  time  be- 
fore the  Issuance  and  service  of  summono. 
and  while  the  defendant  Hanna  was  absent 
from  Douglas  county.  The  record  so  dis- 
closes, but  this  fact  is  no  ground  fof*  quashing 
tbe  summons.  Sugar  being  within  Douglas 
county  when  the  petition  was  filed  and  the 
summons  which  was  served  upon  him  was  is- 
sued, tbe  district  court  acquired  JurisdlctioD 
of  the  action.  The  first  summons  having 
been  returned  "Not  found"  as  to  Hanna.  in 
accordance  with  the  provisions  of  section  67 
of  the  Code,  an  alias  writ  was  Issued.  Tbe 
fact  that  it  was  Issued  nearly  a  year  after  the 
filing  of  the  petition  Is  of  no  consequence. 
Obviouslj-,  this  iB  80.  The  legislature  never 
contemplated  that  a  new  petition  aball  be 
filed,  or  tbe  original  one  refilcd.  at  the  time 
of  the  suing  out  of  an  alias  summons.  Davit) 
V.  Ballard,  38  Neb.  830,  57  N.  W.  527. 

Another  ground  stated  In  the  motion  to 
quash  Is  that  the  summons  was  served  upon 
the  defendant  Hanna  by  leaving  a  enpy  of 
the  same  at  bis  usual  place  of  residence,  and 
not  by  delivering  tbe  same  personally  to  him. 
There  Is  no  merit  In  Ibis  objection,  for  two 
reasons:  First.  It  Is  not  true  that  tbe  writ 
was  served  by  leaving  a  copy  at  the  residence 
of  tlie  defendant.  On  the  contrary,  the  re- 
turn made  by  the  officer  upon  the  writ  sbowx 
—and  It  is  undisputed  by  any  other  portion 
of  the  record-— that  tbe  summons  was  served 
t>y  delivering  to  Hanna  personally  a  copy  of 
the  same,  including  all  of  the  indorsements 
tliL>i-eon.  In  the  second  place,  it  is  wholly  Im- 
material whether  the  service  was  by  detlrer- 
ing  a  copy  of  the  writ  to  the  defendant,  or  by 
leaving  the  same  at  bis  usiuil  place  of  abode. 
Service  In  either  mode  would  be  good.  Code. 
{69. 

Tbe  objection  tliat  the  summons  notified  the 
plaintiff  In  ^ror  that  be  bad  been  sued  in 
Dawson  coun^  is  untenable.  Tbe  renue  of 
tbe  writ  la  laid  In  Dooglai  oonnty.  It  porpOTta 
on  Its  face  to  bare  been  Issued  out  of  the 
district  court  of  said  count?*  recites  tbe  ftict 
that  tbe  defendant  has  been  sued  In  said  dis- 
trict court  by  Emerson,  Talcott  &  Oa,  and  no- 
tifies bim  wben  he  is  required  to  answer. 
The  summons  is  In  due  form,  and  In  every  re- 
spect meets  the  requirements  of  tbe  statute. 

Another  prc^tositlon  dlsenssed  In  tbe  briefs, 
and  which  Is  one  of  the  grounds  In  the  motion 
to  qvash,  is  that  the  petition  does  not  state  a 
cause  of  action  against  Hanna;  In  other 
words,  that  the  statute  of  limitations  baa  run 
against  the  claim  as  to  said  defendant  The 
action  being  upon  an  account,  under  the  stat- 
ute it  became  barred  at  the  eiqthratlott  of  four 
years  from  the  accruing  of  tbe  cause  ct  action. 
The  question  of  the  bar  of  tbe  statute  la  not 
raised  In  this  case  by  answer,  but  It  Is  Insist- 
ed that  the  petition  on  Its  fece  disdoses  that  i 
the  cause  of  action  arose  at  such  a  p»iod  of  f 
time  that  under  the  statute  no  actlmi  can  be  j 
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maintained.  It  fs  well  settled  In  tbis  state 
that,  wken  It  fs  not  apparent  from  the  petition 
that  the  debt  Is  barred,  the  tstatute  of  Umlta- 
tloDB  mast  be  taken  advantage  of  b7  answer. 
It  was  not  so  raised  In  this  case.  Does  the 
petldon  show  that  the  action  Is  barred?  We 
do  not  think  BO.  It  1b  therein  averred:  "That 
said  defendants  are  justly  Indebted  to  said 
plaintiffs  In  the  som  of  $891.53  for  a  balance 
for  goods  sold  and  delivered  to  said  defend* 
ants  dorlDg  the  year  1887,  and  interest  there- 
on from  September  1,  1S87,  at  8  per  cent.  An 
itemized  statement  Is  hereto  attached,  and 
made  a  part  of  this  petition."  The  Itemized 
account  or  statement  above  referred  to  Is  not 
copied  into  the  transcript  The  allegation 
qaoted  Is  the  only  reference  made  In  the  peti- 
tion to  the  matter,  and  It  does  not  state  the 
f^Ific  dates  or  times  when  the  goods  were 
delivered,  or  when  they  were  to  liave  been 
paid  for.  If  any  portion  of  them  were  re- 
ceived after  December  23d  of  that  year  (the 
indebtedness  matured  after  that  date;  and 
such  may  have  l>een  the  case,  so  far  as  the 
petition  discloses),  then  the  statute  of  limita- 
tions had  not  mn,  at  least  against  the  entire 
claim.  The  petition  falling  to  show  when  ttte 
right  of  action  accrued,  it  does  not  disclose 
that  the  statute  of  limitations  had  barred  the 
action.   The  judgment  la  affirmed.  Affirmed. 


CAMP  v.  POLLOCK. 
(Supreme  Court  of  Nebraska.    Sept  17,  1895.) 
Chattel  BIoktoaqes— Biflbvir  bt  HoHTSAOBa— 

AHBNDINO  PlEADIVOS— DaKAOBS— DtRBCT- 

ina  Vbkdict. 

1.  In  this  state,  the  title  to  chattels  mort- 
irnged  remains  in  the  mortgagor.  The  mort- 
gage creates  merely  a  lien.  Musser  v.  King,  60 
N.  W.  744,  40  Neb.  892,  followed. 

2.  A  plaintiff  in  replevin,  claiming  under  a 
chattel  mortgage,  mast  in  his  petition  allege 
the  facts  creating  his  interest,  and  facts  en- 
titling him  to  possessioD. 

3.  There  is  no  preanmption  that  a  mort- 
gagee of  diattels  l>efore  condition  broken  has 
any  right  to  the  possession  aa  against  the  mort- 
gagor. 

4.  A  mortgagee  of  chattels  cannot  maintain 
a  possessory  action  against  a  stranger  nnless, 
as  between  mortgagor  and  mortgagee,  the  lat- 
ter haa  the  right  of  possession. 

5.  Ijeave  to  amend  a  pleading  may  be  prop- 
erly refused  where  the  motion  does  not  disclose 
the  nature  of  the  proposed  amendment 

0.  Where  damages  are  liquidated,  and  there 
is  no  conflict  of  evidence  as  to  thdr  amount 
the  court  may  direct  the  Jury  aa  to  the  precise 
amount,  and  not  leave  It  to  the  assessment  of 
the  jury. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Cedar  county;  Nor- 
ris,  Judge. 

Action  In  replevin  by  James  F.  Camp 
against  William  A.  Pollock.  Defendant  bad 
judgment  and  plaintiff  brings  error.  Affirmed. 

Wllbnr  F.  Bryant  and  Ji  O.  Kobioson,  for 
plaintiff  In  error.  Barnes  &  Tyler  and  Jay  & 
Beck,  for  defendant  in  error. 


IRVINB,  C.  This  was  an  action  In  replevin 
tor  certain  live  stock,  the  {flalntlff  claiming 
under  two  ctiattel  mortgages,  and  the  defend- 
ant—a Judgment  creditor  of  the  mortgagor, 
who  was  substituted  for  the  sheriff,  the  orlgl-  • 
nal  defendant— claiming  under  a  levy  of  ex;> 
cutlon  npon  his  judgment  At  the  close  of 
the  evidence  the  comrt  directed  a  verdict  for 
the  defendant  Judgm^t  was  entered  on  this 
verdict  and  the  plaintiff  seeks  a  reversal. 
The  assignments  of  error  chiefly  argued  re- 
late to  the  action  of  the  court  In  excluding 
from  evidence  one  of  the  mortgages  under 
which  plaintiff  claims.  Many  objections  were 
urged  to  the  mortgage,  among  tbem  being  that 
the  petition  stated  no  cause  of  action.  The 
court  seems  to  liave  based  its  ruling  on  other 
grounds,  but.  If  the  objectlona  were  well  tak- 
en on  tbis  ground,  a  con8iderntl<m  thereof  prac- 
tically disposes  of  the  case. 

The  petition  alleged  that  the  plaintiff  "haa 
a  special  ownership  and  property  In,  and 
Is  now,  and  was  at  the  commencement  of 
this  suit,  entitled  to  Immediate  possession 
of,  the  following  goods  and  chattels,  to  wit." 
Then,  after  descrltiing  the  property,  the  peti- 
tion proceeds:  "The  special  ownership  and 
property  of  plaintiff  in  said  property  con- 
sists In,  and  arises  by  virtue  of,  two  cer- 
tain chattel  mortgages  thereon,  aa  follows: 
One  executed  and  delivered  by  one  A.  Bur- 
rall  to  plaintiff  on  or  about  April  24,  1888, 
covering  the  four  bulls  above  described,  with 
other  property,  and  one  executed  and  de- 
livered by  the  said  A.  Burrall  and  one  R.  E. 
Burrall  to  the  plaintiff  on  or  about  October 
16,  1889,  covering  all  the  property  above  de- 
scribed, except  the  four  bulls,  both  of  which 
said  mortgages  are  still  In  fall  force  and  un- 
satisfied; and  of  the  existence  of  said  mart- 
gages,  and  plaintiff's  lien  and  rights  thereun- 
der, the  said  defendant  had  both  actual  and 
constructive  notice  prior  to  the  issuance  and 
levj  of  his  execution  on  said  property."  The 
remaining  allegations  are  not  material  to  the 
question  presented.  It  Is  claimed  that  this 
petition  is  defective.  In  tliat  It  avefs  no  facts 
entitling  the  plaintiff  to  the  possession  of  the 
proi>erty.  It  will  be  observed  that  It  no- 
where appears  in  the  petition  that  the  debt 
to  secure  which  the  mortgagea  were  given 
was  due,  or  that,  by  breach  of  condition  or 
stipulation  In  the  mortgage,  the  plaintiff  had 
a  right  to  possession.  In  many  states  it  Is 
the  law  that  a  mortgage  on  chattels  passes 
title  to  the  mortgagee.  Where  this  Is  so,  a 
general  allegation  of  ownership  Is  sustained 
by  proof  of  a  mortgage,  and  proof  of  title 
raises  a  presumption  of  the  right  of  posses- 
sion. In  a  few  early  cases  in  this  court,  there 
were  dicta  to  the  effect  that  the  foregoing 
was  the  law  of  this  state.  But  In  several  re- 
cent cases  the  point  was  distlnctiy  presented, 
the  dicta  referred  to  disapproved,  and  the  law 
declared  to  be  that  the  legal  title  remains  In 
the  mortgagor,  and,  until  foreclosure,  the 
mortgagee  has  merely  a  lien  on  the  property. 
Musser  v.  King,  40  Neb.  892,  60  N.  W.  744; 


Digitized  by  Google 


233 


NORTUWBSTERN  BErORTBR.  Vol.  6i. 


(Neb; 


UaLtlaU  T.  Persons  (Neb.)  m  N.  W.  89S; 
SlBirp  T.  Jobnaon  (Neb.)  02  N.  W.  4fia  It  fol- 
lowH  that  a  genovl  aUegatton  of  o^nenbijf 
will  not  be  Btipported  by  proof  of  a  chattti 
mortgage,  but  that  tbe  special  claim  miut, 
\a  such  cose,  be  pleaded.  Indeed,  this  was 
the  precise  point  presented  In  the  cases  cited. 

The  plaintiff  In  this  case  did  plead  spedally 
Ills  mortgages,  but  he  has  not  pleaded  BOftt- 
Pient  to  establish  his  right  of  possession,  un- 
less tfther  the  genraal  all^tion  that  he  Is 
entitled  to  the  immediate  possession  Is  snfll- 
clrat  for  that  porpose.  or  unless  a  right  to  ims- 
sesslon  is  Implied  In  the  mortgagee  as  against 
third  persons,  although  the  mortgage  confers 
merely  a  Hen,  and  does  not  inss  title.  Sec- 
ilon  1S2  of  the  Code  ot  Civil  Procedure  re- 
quires the  affidavit  In  replevin  to  aver  "that 
tlie  idalntur  Is  the  owner  of  the  propei-ty,  or 
luts  a  special  ownership  or  interest  thei'ebi, 
stating  the  fact*  in  relation  thereto,  and  that 
he  is  entitled  to  tbe  Immediate  porsessioa  of 
the  same."  It  is  possible  that,  if  the  facts  hi 
relation  to  plaintiff's  special  ownerahlp  or  In- 
t^est  be  sufflcientlr  stated,  the  general  aver- 
ment as  to  tbe  right  of  popsession  would,  un- 
der this  statute,  be  sufficient  In  the  affidavit 
This,  however,  is  a  question  not  here  present- 
ed or  decided.  We  are  here  dealing  with  tbe 
pctltiui,  and  not  with  the  affidavit.  In  Curtis 
V.  Cutler,  7  Neb.  315.  a  somewhat  similar  case, 
it  was  sold:  "The  general  averment  ot  the 
amended  petition  that  the  def«idant  In  error 
'has  a  special  property  In  tbe  goods  and  chat- 
tels (describing  them),  and  that  he  is  entitled 
to  the  immediate  posseesIOQ  thonof,  and  that 
they  are  wrongfully  and  unjustly  detained 
from  him.*  are  merely  propositions  of  law;" 
and  tbe  petition  containing  Such  averments 
was  held  hisufficlent.  We  bold,  -thovfore, 
that,  where  the  plahitlfl  In  re^ilevin  relies  upon 
a  special  ownership,  be  must  ^dally  plead, 
not  only  the  facts  in  r^ard  to  such  owner- 
ship, but  also  facts  entitling  him  to  posses- 
sion. If,  however,  the  mortgagee  of  chattels, 
before  condition  broken,  and  in  tbe  absence 
of  stlpul^ion,  has  a  right  to  possession  as 
against  third  persons,  then  tbe  pleading  of 
the  mortgage  would  be  sufficient,  as  It  would 
imidy  the  right  of  possesslML  An  ^amma 
linn  of  tbe  autboritleA  convinces  us,  however, 
that  tbe  law  Is  not  sa  On  the  contrary,  tbe 
authorities  are  to  tbe  effect  tbat  where,  by 
the  terms  of  a  mortgage,  the  mortgagor  Is  en- 
titled to  possession,  the  mortgagee  cannot 
maintain  a  posj^essory  action  against  an  officer 
who  has  levied  upon  the  goods  as  ttie  prop- 
ei'ty  of  the  mortpagor.  Shinners  v.  Brill,  38 
Wis.  64S;  Hamilton  v.  Mitchell,  6  Blackf. 
131.  See,  also,  Fenn  v.  Bittl^ton,  21  L.  J. 
Kxch.  41;  Fairbanks  v.  Bloomfield,  5  Duer. 
434.  0]M>osed  to  some  of  these  cases,  In  one 
fe.iture,  are  Levi  v.  Legg.  23  S.  0.  282,  and 
McIXod  V.  Rernhold,  32  ArU.  G71.  The  two 
cases  last  cited  hold  tbat,  where  a  mortgaice 
contains  a  stipulation  that  the  mortgagor  shall 
retain  possesslcm  until  condition  broken,  the 
mortgagor  ipay,  notwithstanding,  maintain 


replevin  aginst  a  third  person  who  lias  taken 
the  goods  from  the  mortgagor.  But  liotb 
these  cases  are  baaed  upon  the  ground  that 
title  passed  to  the  mortgagee,  and  tlut  the 
stipulation  for  possession  was  penouul  to 
the  mortgagor,  and  did  not  operate  in  favor 
of  a  stranger  to  the  mort^ige.   In  this  state, 
as  we  have  seen,  the  legal  title  does  not 
pass.  The  right  of  possession,  before  condi- 
tion broken,  at  least,  is  presumably  In  the 
murtgBgor,  and  it  follows  that,  under  suc-ii 
circumstances,  the  mortgagee  cannot  main- 
tain an  action,  even  against  a  Strang.  The 
,  petition  was.  therefore,  defective  in  not  aver- 
■  ring  a  state  of  facts  entitling  tbe  plaintiff  to 
I  possession,  and  the  judgment  fw  the  de- 
I  fendant  was  right. 

I  During  tbe  trial,  and  Immediately  before 
i-esting  his  case,  a  request  was  made  as  fol- 
lows: "The  plalntlfC  asks  leave  to  amend 
bis  petition  herein  generally,  subject  to  any 
I>«ialty,  of  costs  w  otherwise,  tbat  may  be 
Imposed  by  tbe  court"  This  request  was  re- 
fused. The  court  did  not  err  In  this  mllDK- 
for  the  reason  that  the  request  did  not  dis- 
close the  nature  of  tbe  amendment  wbicb 
vras  desired. 

It  is  contended  that  the  court  erred  in  di- 
recting the  amount  of  tbe  verdict,  and  tbat 
the  amount  Bhonld  have  been  left  for  the 
Juiy  to  assess.  The  plaintiff  sought  to  show 
a  partial  payment  1^  die  mortgagw  of  the 

I  judgment  on  which  the  execution  was  is- 
sued. The  mortgagor  testified  tliat  be  had 
dellv««d  certain  grain  to  the  defendant, 
amounting  in  value  to  about  $200.  He  testi- 
fied, bowerer,  that  there  was  no  agreement 
or  understanding  tbat  this  was  to  be  applied 
on  tbe  judgment,  but  that  be  understood 
tbat  tbe  Judgment  was  rendered  for  roit  of  a 
farm  for  a  certain  period,  and  tbat  he  deliv- 
ered the  grain  in  payment  of  rent  for  a  por- 
tion of  that  period.  Tbe  transcript  of  tbe 
jndgmoit  In  erldoice  staovn  tliat  It  was 
based  on  a  certain  contract,  and  on  a  prom- 
issory note,  and  this  evidence  from  the  rec- 
ord wu  not  impeachable.  There  was, 
therefore,  no  sufficient  evidence  to  go  to  fb» 
jury  to  prOTe  a  part  payment  The  erldenre 
as  to  tihe  measure  of  damages  was  In  other 
respects  nncontradicted,  and  the  instmction 
and  verdict  conformed  thereta  The  <K>urt 
properly  diKcted  a  verdict  for  the  amount 
proved.   Judgment  affirmed. 


MILLER  T.  PLUS  ct  al. 

(Supreme  Court  of  Nebraska.    Sept  17,  1805.) 

Jdstice  or  TBB  Peace— JuniSDtCTiox— Dock BT 
E:rTRT— RsrLBv  IS. 

1.  In  an  action  before  a  Justice  cf  the 
peace,  where  the  defendant  does  not  appear, 
tiie  record  muat  show  that  legal  service  of  the 
summons  was  made,  or  the  judgmeot  w:il  be 
void. 

2.  A  JoBtice  of  the  peace  must  enter  upon 
his  docket  tbe  day  and  hour  fixed  in  the  sum- 
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mons  for  tbe  time  of  trial,  and  the  on^arion  to 
do  BO  is  fatal,  where  there  U  do  appearance  of 

the  defendant. 

3.  Where  the  defendant  fails  to  appear,  the 
record  must  disclose  that  the  plaintiff  appeared 
«-itbin  one  hour  of  the  time  named  in  the  sum- 
mons for  appenrauoe,  or  jurisdiction  is  lost. 

4.  In  an  action  of  replevin,  where  the  de- 
fendant claims  to  hold  the  property  by  Tirtue  of 
the  levf  of  an  execution  regular  on  its  face,  the 
writ  and  levy  thereunder  will  confer  upon  the 
officer  no  rig;ht  to  hold  the  property,  as  a^ainat 
the  owner,  if  the  execution  was  issued  npon  a 
Tind  Jodgment.  „ 

5.1^8  aecond  point  of  the  syllabus  m  Wil- 
soQ  T.  Macklin,  7  Neb.  60,  OTerruled. 

(Syllabn?  bj  the  Court) 

Error  to  district  court,  Lincoln  oonnty;  Ne- 
ville, Judge. 

Action  in  replevin  by  Christ  Miller  against 
T.  W.  Pine  and  others.  Defendants  bad 
judgment,  and  ^alntlfl  brings  error.  Ke- 
Tcrsed.. 

Grimes  &  WUcox,  for  ^aintlff  Id  error.  T. 
Fulton  Qantt  and  James  M.  Bay,  for  de- 
fendants In  error. 

NORVAL,  O.  J.  This  was  a  suit  In  replev- 
in brought  by  the  plaintiff  in  error  In  the 
coonty  court  of  Lincoln  county  for  the  re- 
covery of  the  possession  of  six  bead  of  cat- 
tle. From  a  Judgment  In  favor  of  the  de- 
fendants, the  plaintiff  prosecuted  an  appeal 
to  the  district  court,  where,  upon  a  tilol  to 
the  court,  Judgment  again  went  against  him. 
A  reversal  is  sought  on  the  ground  that  the 
findings  and  judgment  are  contrary  to  law 
and  the  evidence  In  the  case.  There  Is  no 
controversy  as  to  the  facts.  It  was  stipulat- 
ed upon  the  trial  that,  at  the  commencement 
of  the  action,  plaintiff  was  the  owner  of  the 
cattle  In  dispute;  that  they  weve  taken  from 
his  possession  by  the  defendant  M.  L.  Art- 
lip  by  virtue  of  an  execution  Issued  by  J.  B. 
Cuaslns,  a  Justice  of  the  peace  of  Somerset 
precinct,  in  said  cotmty.  In  a  anlt  wherein  the 
defmdant  In  error  hoeln  O.  W.  Plae  was 
philntlff,  and  Ohrist  MlUer  was  defendant; 
that  a  demand  for  a  retnm  of  prot>erty  was 
made  by  plaintiff  iwlor  to  the  commencement 
of  this  salt  It  Is  contKided  that  the  execu- 
tion under  which  the  defendants  attempted 
to  Justify  was  not  Issued  upon  a  valid  Judg- 
ment The  following  Is  the  record  made  by 
Justice  Cusslns,  as  appears  by  the  docket  In- 
trodnced  in  evidence  on  the  trial; 
'TTranseript  of  proceedings  had  before  me, 

a  justice  of  the  peace  of    precinct, 

 .  in  Lincoln  county,  In  the  state  ot 

Nebraska,  In  an  actl<ni  wherein    was 

plaintiff,  and  ■  was  defendant 

"BI'l  of  Particulars.  The  plaintiff  says 
there  Is  due  him  from  the  defendant  the 
sum  of  937-  for  trespass  and  damage  done 
by  bis  stock  on  his  farm. 

"Summons  Issued  April  27,  1891.  Sum- 
mons returned  May  2.  ISOl.  Oase  was  call- 
ed. Plaintiff  appeared.  Defendant  did  not 
Appear.    Witnesses:    Alex  Green,  G.  W. 


Moore,  Charles  McDonal,  H.  C.  Lord.  D.  Mc- 
Gabey,  Ed.  Cbaugnon,  and  Mel  Younft. 

"By  request  of  G.  W.  Plue,  plidntiff.  Judg- 
mmt  rendered  on  default.  May  2.  1S91,  for 
the  plaintiff,  for  the  sum  of  |19  and  all 
costs.  May  18.  1891,  execution  issuoi)  and 
delivered  to  M.  L.  Artllp,  special  conBiitble." 

It  will  be  observed  that  the  docket  of  the 
justice  falls  to  disclose  the  day  and  hour 
specified  In  the  summons  for  the  appfflvance- 
of  the  defendant,  ^r  does  it  appear  that 
service  of  the  writ  was  ever  had  uimn  him. 
Nor,  If  made,  that  It  was  served  at  least  three- 
days  before  the  time  set  foi-  trial,  as  re- 
quired by  sutute.  It  Is  shown  tliat  Miller 
never  appeared  before  the  justice.  There- 
fore It  was  necessary  for  the  docket  to  show 
affirmatively  that  Jurisdiction  was  acquireil 
over  bis  person  by  the  service  of  procww  up- 
on htm  within  the  time  and  In  the  mode  pre- 
scribed by  statute.  In  other  words,  it  was 
indispensable  that  the  docket,  by  a  reasona- 
I  ble  Intendment,  disclose  that  the  justice  hod 
I  Jurisdiction  of  the  person  of  the  defeodaut. 
W'hile  It  Is  true  that  the  docket  entry  shows 
that  the  plalntift  appeared,  the  trial  was  liad. 
and  judgment  was  rendered  on  the  2d  day  of 
May,  1691,  yet  It  is  not  shown  that  that  was 
the  day  fixed  for  the  return  of  the  sum- 
mona.  Nw  does  the  docket  state  at  what 
hour  the  plaintiff  appeared  and  the  case  was 
called  for  trial.  By  section  916  of  the  Code, 
the  parties  to  a  suit  in  a  justice  court  are 
given  one  hour  In  whldi  to  appear,  after  the 
time  named  In  the  summons  for  appearance ; 
and,  uuleas  the  plahitlff  appears  within  the 
hour,  jurisdiction  Is  lost,  where  tbe  defend- 
ant makes  default  So  far  as  the  jnstlce's 
docket  discloses,  the  case  may  have  been  call- 
ed and  judgment  rendered  before  the  hour 
mentioned  in  the  summons,  or  several  hours 
thereaftra-.  The  omission  of  the  justice  to 
'state  In  his  dodut  the  hour  for  tbe  appear- 
ance of  the  defendant,  and  the  time  when 
the  case  was  called  for  trial,  are  jurlsdii'tiou- 
al  defects,  and  renda-  the  Judgment  void, 
Hudge  T.  Yaples  (Mich.). 25  N.  W.  207;  Poet 
V.  Harper  (Mich.)  28  N.  W.  IGl.  The  doc- 
trine of  presumptions  in  favor  of  tbe  regri- 
larity  of  the  proceedings  of  courts  Of  genernl 
jurisdiction  does  not  apply  to  courts  of  In- 
ferior and  limited  jurisdiction,  but  as  to 
such  courts  tbe  facts  necessary  to  give  juris- 
diction must  fairly  appear  from  the  reccHXl. 
State  V.  Berry,  12  Iowa,  60;  Goodrich  v. 
Brown,  30  Iowa,  291;  McCurdy  v.  Baujdi- 
man  (Ohio  Sup.)  1  N.  B.  93;  Ueplne  v.  Mc- 
pherson, 2  Kan.  340;  Bargis  v.  Morse.  7 
Kan.  415.  It  is  a  familiar  rule  that  a  per- 
sonal Judgment  without  jurisdiction  of  the 
person  of  the  defendant  Is  void.  Supra. 

There  being  no  valid  judgment,  the  next 
question  presentMl  Is  whether  tbe  execution 
and  levy  thei'eunder  conferred  upon  Artllp, 
or  the  execution  creditor,  any  right  or  au- 
thority to  bold  the  property  seized  imder  the 
writ  It  Is  a  general  rule  deduclhle  fmm  tho 
authorities  that  a  sheriff  or  constable  Is  not 
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required  to  look  berond  the  process  placed  | 
in  his  hands,  and  if  It  be  regular  on  its  face, 
and  Issued  a  court  baring  jurisdiction  of 
the  subject-matter,  he  wlil  be  protected  in 
the  execution  of  the  process,  when  proceeded 
against  as  a  tort  feasor,  even  though  the 
Judgment  may  be  void.  But  the  role  is 
merely  one  of  protection,  and  confers  no  right 
beyond  ttiat.  Notwitlistanding  an  execuflon 
fair  and  regular  on  Its  face  ]s  sufficient  to 
protect  the  officer  serrlfig  It  from  personal 
responsibility  as  a  trespasser,  yet  the  writ 
alone  cannot  confer  any  light  of  property, 
but  where  the  officer  claims  tKY>perty  under 
It  he  must  establish  that  the  process  was  Is- 
sued upon  a  valid,  unpaid  Judgment  If  the 
execution  is  Issued  upon  a  void  Judgment,  a 
levy  under  the  writ  will  confer  upmi  the 
officer  no  right  to  hold  the  property,  as 
against  the  owner.  Campbell  r.  Williams, 
88  Iowa,  OiO;  Balm  r.  Nunn  (Iowa)  19  N.  W. 
810;  Beach  t.  Botsford,  1  Doug.  (Mich.)  1»9; 
Le  Roy  t.  Railroad  Co.,  iS  Mich.  23S;  Old- 
day  T.  ^therspoon,  35  Mich.  868.  In  reach- 
ing this  inclusion,  we  have  not  overlooked 
the  proTlsIons  of  sections  182  and  of  the 
Code  of  CHril  Procedure,  relating  to  affidavits 
fOr  the  replevin  of  property,  and  the  decision 
of  tills  court  in  the  case  of  Wilson  v.  Macklln, 
7  Neb.  fiO.  Under  the  foregoing  sections,  an 
order  of  replevin  cannot  be  issued  unless  an 
affidavit  of  the  plaintiff,  his  agent  or  attor^ 
ney,  Is  filed,  setting  up,  among  oth«>  things, 
that  the  property  ''was  not  taken  in  sedi- 
tion on  any  order  or  Judgment  against  said 
plaintiff,"  etc.  Hie  purpose  of  the  statute 
In  requiring  such  an  averment  was  to  prevent 
one  from  replevying  property  which  has  been 
seized  upon  raecution  Issued  upon  a  valid 
Judgment  against  him.  Therefore  the  plain- 
tiff is  required  to  make  oath  that  it  has  not 
been  bo  taken  b^re  the  writ  can  be  obtain- 
ed. In  Wilson  T.  Macklin,  supra,  the  re- 
plevin affidavit  stated  that  the  "goods  and 
chattels  were  not  taken  In  execution  on  any 
order  or  Judgment  against  said  pialnUff,  but 
were  taken  by  execution  Issued  against  plain- 
tiff on  void  judgment";  and  It  was  held  that 
the  affidavit  was  defective,  and,  further,  that 
In  that  action  the  plaintiff  could  not  assail 
the  validity  at  the  Judgment  uptm  which  the 
execution  Issued.  This  constmctlon  of  the 
provisions  of  the  Code  Is  too  Uteral.  To  con- 
strue the  statute  as  prohibiting  in  all  cases 
the  rei^evln  of  prc^erty  which  has  been  lev- 
led  upon  by  an  officer  under  an  execution, 
would  prevent  a  Judgment  debtor  whose 
goods  have  been  seized  under  such  a  writ 
from  maintaining  replevin  therefor,  although 
the  Judgment  should  be  paid  off  after  the 
levy  Is  made,  or  the  Judgment  should  be  re- 
versed while  his  property  remained  In  the 
officer's  hands.  The  legislature  never  so  in- 
tended, nor  was  It  the  design  of  the  law- 
makers that  the  possession  of  property  taken 
by  virtue  of  an  execution  Issued  upon  a  void 
judgment  could  not  be  recovered  by  replevin. 
Without  a  valid  Judgment.  th»e  can  be  no 


valid  execution.  Adams  t.  Hubbard,  sn 
Mich.  101,  was  replevin  against  an  criDcer  fnr 
property  held  by  virtue  of  a  levy  upon  an 
execution  Issued  by  a  Justice  of  the  peace 
against  the  plaintiff  in  replevin.  Evidence 
was  Introduced  tiding  to  prove  tliat  tbp 
Judgment  upon  which  the  execution  sued  out 
was  void.  The  circuit  court  directed  tt  ver- 
dict for  the  d^endant.  Upon  a  review  ol 
the  case  the  supreme  court  say:  "Thla  was 
erroneous.  If  the  justice  had  acquired  nr. 
jurisdiction,  there  was  no  Judgment,  and  the 
pretended  secutlon  was  no  execution,  witU- 
In  the  meaning  of  the  statute  which  prr>- 
blblts  a  defendant  In  execution  from  biinging 
replevin  for  pn^rert}'  taken  upon  It;  auQ 
though,  if  regular  upon  Its  face^  It  would  pro- 
tect the  offlcw,  when  proceeded  against  as  a 
wrongdoer,  It  cannot  be  made  the  basis  ot  a 
claim  of  right  to  the  property  seized,  without 
pnxtf  of  a  valid  Judgment."  To  the  same  ef- 
fect are  Campbell  v.  Williams,  supra;  Balm 
T.  Ntmn,  supra;  Gobbey,  Repl.  i  812;  White 
V.  Jones.  38  lU.  159;  Iron  Cliffs  Co.  t.  La- 
bais,  52  Mich.  381,  18  N.  W.  121. 

It  toltom  from  what  has  been  said  fbnt 
the  trial  court  should  have  determined  thai 
the  plaintiff  was  entitled  to  the  possession  of 
the  property  in  dispute.  The  condusioxi 
reached  makes  it  unnecessary  to  condder  the 
question  argued  by  counsel,  whether  Hr.  Aft- 
lip  was  legally  deputed  by  the  Justice  to 
serve  the  execution.  The  Judgment  Is  rc^ 
versed  and  the  cause  remanded.  Reversed 
and  remanded. 


In  re  HAYELIK. 

(Supreme  Conrt  of  Nebraska.    Sept.  17,  ISBR.: 

Habeis  Corpus— Imprisonment  tob  Costempt— 
PRncEEDmos  IN  Aid  of  Exkcutios. 

1.  "Mere  errors  or  irregularities  In  a  Jndg- 
ment  or  proceedings  of  a  court,  •  •  •  under 
aud  by  virtue  of  whifdi  a  person  Is  imprisoned, 
whidi  are  not  ot  each  a  diaracter  as  render  thp 
proceedings  Toid,  cannot  be  reviewed  on  an 
application  for  a  writ  of  habeas  corpus.  The 
writ  cannot  operate  as  a  writ  of  error."  Id  re 
Betta,  54  N.  W.  524.  36  Neb.  2S2raiid  State  t. 
Crinkiaw,  59  N.  W.  370,  40  NebTTSQ,  followed. 

2.  Where  the  law  did  not  authorize  con- 
tempt proceedings,  under  and  by  virtue  of  which 
a  party  was  Imprisoned,  there  was  a  lack  of 
jnrisdictlon,  and  the  judgment  void,  and  habeas 
corpus  a  proper  remedy  to  obtain  a  release  front 
imprisonment. 

3.  In  proceedings  In  aid  of  execution,  as 

Srovided  for  in  sections  B32-549,  Code  Cir. 
'roc,  any  property  of  the  Judgment  debtor,  noi 
exempt  by  law,  and  in  the  hands  of  third  per 
sons,  may  be  ordered  to  be  applied  to  the  satis- 
faction of  the  Judgment,  and  such  order  may 
be  enforced  by  the  ordinary  legal  methods  of 
procedure. 

4.  An  order  in  proceedings  in  aid  of  execu- 
tion, as  provided  for  in  the  Code  of  Civil  Froce- 

I  dure,  to  a  third  person,  to  turn  over  property  in 
his  or  her  posBession,  to  be  applied  in  discfaargp 
of  the  Judgment,  if  disobeyed,  cannot  be  en- 
forced by  imprisonment  of  the  party  so  order- 
ed, aa  for  a  contempt,  under  section  516  of  the 
Code. 

(Syllabus  by  the  Conrt) 
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Original  petition  by  Barbara  Havellk  for 
discharge  on  writ  of  habeas  corpus.  Judg- 
ment for  petitlonei. 

Reese.  Ollkeson,  ComBtock  &  Beese,  for  pe- 
titioner. S.  H.  Bomborger  and  Good  &  Good, 
for  reqiondent 

HARRISON,  J.  It  appears  from  the  record 
In  this  case  that  tlie  National  Bank  of  Wahoo 
obtained  a  Judgment  In  the  county  court  of 
.Saunders  county  against  F ranis  Harellk  for 
the  sum  of  $567.34  and  costs  of  suit,  upon 
which  execution  was  Issued,  of  date  Novem- 
ber 10,  1803,  and  delivered  to  an  officer,  and 
was  returned,  "Xo  property  found."  On  the 
ilay  of  the  return  of  the  execution  the  presi- 
dent of  the  bank  filed  with  the  court  an  affi- 
davit in  which  it  was  stated,  with  other  usual 
averments,  that  the  defendant,  or  Judgment 
debtor,  was  the  owner  of  property  not  ex- 
<'iiipt,  under  the  law,  from  being  subjected  to 
the  payment  of  his  debts,  and  which  he  con- 
cealed; and  upon  application  an  order  was  is- 
sued, citing  the  debtor  to  appear,  and  answer 
under  oatb  such  inquiries  as  might  be  made 
of  him  touching  his  property.  The  debtor  ap- 
peared, and  as  a  result  of  his  examination  it 
was  concluded  that  Barbara  Havellk,  the  pe- 
titioner berein,  bad  In  her  possession  and  con- 
trol three  promissory  notes,  of  the  aggregate 
sum  of  $2,200,  the  property  of  the  Judgment 
debtor,  and  not  exempt  by  law  from  being  ap- 
plied to  the  payment  of  his  debts,  and  that 
they  were  placed  in  her  hands  for  the  purpose 
•if  hindering  and  delaying  the  bank  In  tlie 
collection  of  the  amount  due  it,  and  in  fraud 
of  Its  rights  in  the  premises;  and  thereupon 
n  citation  was  served  upon  Barbara  Havellk, 
I'ommandiug  her  to  appear  and  answer  con- 
'  cmlng  any  property  In  her  possession,  or  un- 
der her  control,  lielouglng  to  the  Judgment 
debtor.  This  citation  she  did  not-obey,  and  a 
)>ench  warrant  was  Issued,  and  she  was 
brought  Into  court  and  questioned;  and,  pur- 
^uant  to  the  conclusions  and  findings  of  the 
4-ourt  from  the  evidence  elicited  during  her 
<>xamInation  and  that  of  Frank  Havellk,  she 
was  ordered  to  deliver  Into  court,  within  10 
<lays,  the  promissory  notes,  to  be  applied  to- 
wards the  payment  of  the  bank's  Judgment 
Of  this  order  there  was  personal  service,  but 
she  failed  and  refused  to  comply  therewitb, 
and  a  complaint  was  filed  charging  her  with 
contempt  of  court  In  so  falling  and  refusing 
to  comply  with  the  court's  order,  and  as  a  re- 
sult of  a  hearing  upon  such  complaint  she  was 
adjudged  guilty  of  a  contempt,  and  ordered  to 
Ik  coDllned  In  the  Jail  of  the  county  until  she 
obeyed  the  order  of  the  court  In  reference  to 
the  promissory  notes;  and  upon  being  impris- 
oned in  the  county  jail  she  applied  to  this 
court  for  a  writ  of  hat)eaB  corpus,  which  was 
Ifwued,  and  the  sherlCf  of  Saunders  county  has 
luade  return  thereto,  and  an  Issue  of  law  has 
been  Joined. 

It  Is  stated  In  the  applicant's  petition, 
among  otlier  things,  that  the  applicant  has  at 


all  times  Insisted  that  the  promissory  notes  in 
question  were  her  property,  and  hence  she  de- 
clined to  turn  them  over  to  the  court,  to  be  . 
applied  in  payment  of  the  debts  of  Frank 
Havellk.  There  are  two  main  questions  rais- 
ed and  discussed  in  the  case,  as  presented 
here:  One  is.  Is  habeas  corpus  the  proper 
remedy,  or  should  the  applicant  have  appealed 
or  prosecuted  a  writ  of  error  from  the  deci- 
sion of  the  senteuclng  court?  And  another, 
was  the  adjudication  of  the  trial  court  vtdd,  or 
was  it  only  irregular  or  erroneous?  The  two 
are  so  connected  that  an  answer  to  the  latter 
will  detei'mine  the  disposition  to  be  made  of 
the  form^:  for  if  the  Judgment  of  the  court, 
by  virtue  of  which  the  applicant  was  commit- 
ted to  prison,  was  merely  Irregular  or  errone- 
ous, then  appeal  or  error  was  the  proper  rem- 
edy, and  it  cannot  be  reviewed  in  a  habeas 
corpus  proceeding.  Bx  parte  Fisher,  6  Neb. 
309;  In  re  Betts,  36  Neb.  283,  54  N.  W.  524; 
State  V.  Crlnklaw,  40  Neb.  759,  59  N.  W.  870. 
But  if  the  Judgment  under  which  she  was  im- 
prisoned was,  for  any  reason,  void,  then  ha- 
beas corpus  was  proper,  and  she  can  be  re- 
leased in  the  present  proceeding.  "Where  the 
proceedings  are  wholly  void,  because  of  want 
of  jurisdiction  of  the  court  over  the  subject- 
matter,  or  are  illegal,  as  distinguishable  from 
being  merely  emHoeous,  the  writ  of  habeas 
corpus  Is  an  appropriate  remedy."  In  re 
[  Betts,  3a  Neb.  285,  54  N.  W.  024:,  and  cases 
cited. 

The  proceedings  which  resulted  in  the  im- 
prisonment of  the  applicant  herein  were  In- 
stituted under  the  provisions  of  chapter  2. 
tit  14,  of  the  Code  of  Civil  Procedure,  desig- 
nated "Proceedings  in  Aid  of  Kxecutlon," 
and,  more  partlctilariy,  sections  532.  538,  541, 
546,  and  547  thereof.  See  Comp.  St  1895.  pp. 
1223-1220.  These  sections  provide  for  an  ex- 
amination of  the  debtor's  debtor  before  the 
judge  or  a  referee,  and  if,  from  the  Informa- 
tion thus  obtained,  the  judge  shall  conclude 
that  there  Is  any  money  or  property  In  the 
hands  of  the  person  or  corporation  examined, 
due  the  judgment  debtor,  the  Judge  "may  or- 
der It  to  be  applied  towards  the  satisfaction 
of  the  judgment"  The  main  Intent  and  pur- 
pose of  the  provisions  of  the  sections  under 
the  bead  of  "Proceedings  In  Aid  of  Execu- 
tion" Is  evidently  the  discovery  of  money  or 
property  of  the  Judgment  debtor,  liable  to  be 
applied  towards  the  satisfaction  of  the  In- 
debtedness; and  the  order  to  the  third  per- 
son, who  was  not  a  party  to  the  original 
action  or  to  these  summary  proceedings,  ex- 
cept as  cited  to  appear  and  answer,  if  com- 
plied with,  while  It  might  operate  a  discharge 
of  all  claims,  by  any  one  against  such  per- 
son in  regard  to  the  moneys  or  property  in- 
volved, yet  where  such  third  person  claims 
ownership  of  the  money  or  property,  his  or 
her  rights  cannot  be  fully  concluded  In  the 
summary  manner  set  forth  in  the  chapter  to 
which  we  have  referred.  The  judge  has  a 
right  to  direct  how  the  money  or  proceeds  <»f 
any  property  disclosed  shall  be  appMed,  and 
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tbe  meani  of  anforclng  his  directions  mnrt 
be  tbrougb  the  ovdlnary  processes  of  tbe  law. 
,  In  tbis  case  Barbara  Havelik  was  not  a  party 
to  the  original  action,  or  tbe  Jndffment  re- 
mltlnff  tberefrom,  asalnst  Frank  Havelik, 
and  sbe  daimed  the  credits  or  property 
which  It  was  ordered  should  be  applied  to 
tbe  satisfaction  of  the  jndgment  against 
Frank  Havelik  as  her  own,  and  reused,  as 
sbe  bad  a  right  to,  to  turn  It  over  to  be  so 
applied;  end  she  had  a  right  to  maintain  her 
claim  of  ownership  in  any  of  the  ordinary 
proceedings  by  law  contemplated  In,  and  ap- 
plicable to,  such  circumstances  and  condi- 
tions, and  there  was  no  authorization  of  the 
enforcement  of  a  compliance  with  tbe  ordn* 
on  her  part  by  her  Imprisonmmt  in  con- 
tempt proceedings.  These  sections  of  our 
Code,  with  some  few  excepti<niB,  which  are 
unimportant  so  far  as  any  bearing  upon  the 
question  herein  Is  concerned,  are  also  em- 
bodied In  tbe  Code  of  the  state  of  Ohio,  and 
have  been  coiwtmed  by  the  supreme  court  of 
that  state,  and  support  the  views  her^n  ex- 
pressed. See  Union  Bank  of  Rochester  v. 
rnlon  Bank  of  Sandusky,  6  Ohio  St  254; 
Kdgartott  Hanna,  11  Ohio  St.  323.  And 
see,  also,  Estey  v.  Implement  Co.  (Iowa)  47 
N,  W.  1025;  2  Freem.  Ex'ns,  405;  West  Side 
Bank  v.  Pugsley,  12  Abb.  Prac.  (N.  &)  28. 
The  law  not  authorizing  or  warranting  the 
Imprlsonmoit  of  tiie  applicant  herein  fbr  non- 
compliance with  tbe  order  made,  or  her  piin- 
iRbment  as  tor  a  con^pt,  the  court  or  Judge 
had  no  Jurlsdkition  to  a!djudge  her  to  be  im- 
prisoned; and  the  Judgment  in  the  contempt 
proceedings  was  void,  and  habeas  corpus  the 
proper  remedy.  See  cita^ons  hweinbefore 
made  in  support  of  Uie  mle;  See,  also,  Spell. 
Eztr.  Rel.  K  1202-1243,  pp.  98»-1025;  People 
V.  Hackley,  24  N.  Y.  74;  Freem.  Judgm. 
024.  It  follows  that  tbe  demurrer  to  the  ap- 
plication for  the  writ  must  be  overruled,  and 
tbe  petitions  dlscbarged.  Judgment  acciffd- 
iDgly. 


BCROGGIN  T.  .TOHNSTON  et  al. 
(Supreme  Court  of  Nebraska.    Sept.  17,  1895.) 

&COTMBXT— AmENUI:«0  FKTITIOX— P1.BADIXO 
ESTOPPKL— RbVIIW.. 

1.  The  ellowini?  of  a  petition  to  be  amend- 
ed so  as  to  chaDge  tbe  form  of  tbe  action  is 
permissible  whore  the  identity  of  tbe  cause  of 
action  is  preserTed. 

2.  Plaintiff  broufrht  an  action  In  ejectment, 
and  the  defendant  pleaded  a  contract  entered 
into  by  plniritiff  for  the  Bale  of  tbe  premises, 
and  demanded  affirmative  equitable  relief.  Tbe 
plaintiff  was  permitted  to  file  an  amended  plcad- 
infT,  chan^og  the  form  of  the  action  from  eject* 
ment  to  that  of  foreclosure  of  the  contract. 
JIdd  not  reversible  error. 

3.  In  a  proper  case,  the  court  may  permit 
a  treading  to  -be  amended  to  conform  to  tbe 
proof. 

4.  This  court  will  not  review  the  rulings 
of  the  trial  court  on  tlic  admission  of  testimony. 
unloM  the  partieitlar  niliugs  are  pointed  out  in 
the  |>etitioii  in  error. 


5.  In  n  cause  tried  without  a  Jury,  the  ad- 
mission of  incompetent  or  irrelevuit  teattmwiy 
is  not  revorsil)ie  error. 

6.  The  finding  of  the  trial  court,  bas<!d  on 
sufficient  evidenc-e,  will  not  be  disturbed  on  ap- 
peal, unless  manifestly  wrong. 

7.  The  fa.^ts  constitntlog  an  estoniwl  in  pats 
must  be  pleaded. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Nuckolls  county; 
Morris,  Judge. 

Action  of  ejectment  by  H.  B.  Johnston 
against  Cluirles  H.  Malabury  and  Leonard  K. 
Scroggin.  To  the  Judgment  roidered,  defend- 
ant  Scroggin  Inrings  error.  Affirmed. 

T.  T.  Beach  nnd  S.  A.  Searle,  for  platntitr 
In  error.  S.  W.  Christy,  for  defendants  in 
error. 

NORVAL,  C.  .T.  An  notion  of  ejectment  for 
the  S.  E.  14  of  the  X.  W.  14.  and  the  N.  \^  of 
the  S.  W.  Vi.  of  section  33.  township  3,  range 
0  W.,  fn  Nuckolls  county,  was  Instituted  in 
the  court  below  by  Harriet  B.  Johnston 
against  Charles  H.  Malsbury.  Upon  a  trial 
to  the  court,  without  answer,  Judgment  was 
rendered  for  tbe  plaintlCT,  and  upon  the  same 
day,  at  the  request  of  the  defendant,  the  Judg- 
ment was  set  aside,  and  the  statutory  second 
trial  was  granted.  Defendant  was  also  given 
leave  to  answer,  and,  by  consent  of  parties, 
L.  K.  Scroprffin  was  made  a  party  defendant. 

The  petition  states  that  the  plalntlfr  has  the 
lefral  estate  In  the  premises  described,  and  is 
entitled  to  possession  of  them;  that  the  de- 
fendant unlawfully  withholds  possession,  and 
has  received  the  rents  and  profits  of  said 
lands,  nnd  applied  the  same  to  his  own  use, 
amounting  to  the  sura  of  ?G0O.  The  answer 
of  Scroggin  contains  a  general  denial,  after 
which  It  seta  up:  That  the  plaintiff,  formerly 
Harriet  R.  Spurck,  on  the  1st  oay  of  Febru- 
ary, 1884,  entered  Into  a  contract.  In  writing, 
whereby  she  agreed  to  convey  said  premises 
to  Halsbury  upon  his  paying  the  sum  of  $2.- 
000,  as  follows:  ;r>00  cash,  and  the  remaining 
$1,500  In  five  equal  payments  of  $300  each, 
commencing  on  February  1,  18S9,  with  10  per 
cent,  interest  from  date  of  contract;  said  $3(X> 
payments  being  evidenced  alone  by  said  con- 
tract, and  for  which  no  promiroory  notes  wore 
given.  That  Malsbury  executed  and  deliv- 
ered to  plaintiff  his  two  promissory  notes,  of 
$230  each,  in  settlement  of  the  $500  cash  pay- 
ment. That  said  contract  or  article  of  asroc- 
ment  was  duly  acknowledged  and  i*econlc<l. 
That  plaintiff  on  July  12,  1894,  sold  and  as- 
signed to  J.  W.  Kline  all  her  right,  title,  and 
interest  in  and  to  said  contract,  and  the  mon- 
eys described  therein,  and  Indorsed  and  de- 
livered to  said  Kline  the  said  two  promissory 
notes.  That  subsequently  said  KUne,  his  wife 
jcrfning  with  lilm,  sold,  assigned,  and  transfer- 
red said  contract,  and  the  moneys  therein 
I  ]>roml8ed.  to  the  defendant  L.  K.  Scroggin, 
1  and  Slid  Kline  Indorsed  and  tranaferrcd  said 
two  notes  to  said  Scroggin,  to  whom  defend- 
ant Malsbury  has  since  paid  said  notes,  witb 
1  tlie  accrued  Interest  thereon,  as  w^  as  tbe 
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iulcrtist  on  the  five  $300  paymeDts;  nnd  that 
MalsbniT  hiia  made  no  other  or  further  pay- 
ments thereon,  for  the  i-eason  plaintifl  has  no- 
tified him  not  to  do  so.  Tlie  answer  cIoBes 
with  a  prayer  that  the  court  And  the  amount 
due  Scroggln  on  said  contract,  together  with 
the  amounts  to  become  due  thereou.  and  de> 
cree  the  same  sljail  be  paid  to  him,  and,  upon 
such  payments  being  made,  the  court  direct 
aald  plaintiff  to  convey  the  premises  to  Mals- 
biiry.  or.  If  the  court  shall  find  that  plaintiff 
has  no  Interest  in  the  premises,  that  he  be 
required  to  convey  the  same  to  Sca-oggln;  and 
that  plaintiff  be  enjoined  from  further  prose- 
cuting tlte  suit;  and  for  ^neral  relief.  Mals- 
bury's  answer  was  suhsiantlally  the  same  as 
tlie  one  filed  by  Scroggln,  with  the  exception 
that  it  oontalned  the  fui-ther  averments  to  the 
effect  that  he  has  compiled  with  all  the  terms 
ot  the  contract,  up  to  the  time  of  receiving 
notice  from  plaintiff  not  to  pay  any  moneys 
upon  the  contract  to  either  Kline  or  Scroggln, 
and  that  Malslmry  is  now,  and  always  has 
bt'ou,  ready  to  perfoi-m  each  and  all  the  stip- 
ulations of  said  contract  by  him  to  he  perform- 
ed, and  Is  now  ready  and  willing  to  make  pay- 
ment in  full  of  all  moneys  due  and  to  t>ecumc 
due  imder  the  contract.  The  defendant  pi-ay- 
ed  tlio  court  to  determine  who  has  the  right 
to  the  money,  and  to  whom  It  shall  be  paid; 
tluit^  upon  making  payment  to  such  party  as 
the  court  shall  direct,  plaintiff  be  required  to 
convey  the  premises  to  said  answering  de- 
fendant, according  to  the  terms  of  said  con- 
tract; that  plaintiff  be  resti-alued  from  fur- 
ther prosecuting  this  suit;  and  that  the  de- 
fendant receive  such  olhei-  and  further  relief 
as  justice  and  equity  demanded.  For  reply 
to  tlie  answers,  plalutiff  denies  each  averment 
therein  contained  not  expressly  admitted;  ad- 
mits the  execution  of  the  contract  between 
herself  and  Malshury,  set  forth  In  the  answer; 
denies  tliat  she  assigned  or  sold  the  contract 
to  Kline,  or  any  one  else;  denies  that  Scroggln 
is  entitled  to  receive  the  money  on  said  con- 
tract of  purchase,  or  that  he  Is  entitled  to  a 
deed  to  said  premises,  or  any  part  thereof; 
avers  tliat  tiie  assignment  from  Kline  and 
wife  io  Scroggin  was  made  during  the  pen- 
deucy  of  the  suit,  and  that  Malslmry  has 
failed  to  make  the  payments  and  perform 
the  covenants  and  conditions  of  said  contract 
ou  his  part,  whereby  said  contract  is  forfeit- 
ed. SubseiiueDtiy,  by  leave  of  cou]*t,  Mals- 
hury,  by  an  amendment  to  his  answer,  admits 
he  Is  in  possession  of  the  lands,  but  says  he 
entered  into  possession  under  the  contract  of 
purchase  dated  February  1,  1884,  and  avers 
that  In  good  faith  he  has  paid  to  Scroggln,  on 
said  contract,  believing  him  to  be  the  owner 
thereof,  the  following  sums:  ^450  about  Feb- 
ruary 1,  1885,  and  ^25  about  February  1, 
18S6:  that  on  or  about  April  4,  1S8S,  he  ex- 
ecuted and  delivered  to  Scroggin  a  note  for 
f411.44,  secured  by  a  cliattel  mortgage,  of 
which  amount  $228.75  was  to  be  applied  in 
payment  of  iaierpst  ou  said  contract  of  pur- 
<'liase;  that  defendant  lias  made  lasting  and 


vntuabie  improvements  upon  the  land,  of  the 
value  of  $000.  He  prays  the  court  to  deter- 
mine who  is  entitled  to  the  purchase  money, 
and  for  Judgment  against  Scroggin  for  the 
several  sums  paid  him.  with  Interest,  hi  case 
the  court  decrees  the  plaintiff  la  the  owner  of 
the  contract,  and  entitled  to  recelTe  the  mon- 
eys therein  called  for. 

Upon  the  issues  thus  formed  by  the  sev- 
eral pleadings,  the  cause  was  tried  to  the 
court,  and.  at  the  close  of  the  trial,  plaintiff 
was  pei*mltted,  over  objection  of  counsel  for 
plaintiff  in  error,  to  file  an  amended  or  sup- 
plemental petition  to  conform  to  the  proofs, 
in  which  it  Is  alleged,  in  substance,  that 
Malsbury  was  In  poRsesslon  of  the  premises 
under  the  contract  of  purchase  already  men- 
tioned, which  instrument.  It  is  allied,  was 
afterwards  taken  from  plaintiff's  possession, 
without  her  knowledge  or  consent,  and  with- 
out her  receiving  any  value  therefor  from 
any  person  whomsoever;  that  tbroagh  some 
source  to  her  unknown,  except  by  the  testi- 
mony adduced  on  the  trial,  Sm^gln  obtained 
possession  of  said  contract,  and  has  collect- 
ed the  sums  due  thereon  from  Malsbury, 
up  to  February  2,  1887,  without  the  knowl- 
edge or  consent  of  plaintiff.  The  prayer  Is 
that  an  account  be  taken  of  the  amount  due 
plaintiff  on  said  contract  from  Malsbury,  and 
that  a  decree  be  rendered  for  a  sale  of  the 
premises  to  satisfy  said  sum.  unless  the 
same  is  paid  by  a  day  flxed  by  the  court, 
and  for  general  equitable  relief.  The  court 
below  found  that  plaintiff  never  delivered  the 
assignment  of  said  contract  to  Kline,  nor 
authorized  any  one  else  to  do  so  for  Her, 
but  that  the  same  was  by  her  then  husband, 
wrongfully  and  fraudulently,  abstracted  f mm 
plaintiff's  possession,  and  by  him  delivered 
to  Kline,  to  pay  a  ptirt  of  her  hustmnd's  in- 
debtedness to  t^croggin.  and  for  the  payment 
of  which  said  Kline  was  surety;  that  Mals- 
bury has  not  paid  to  plaintiff  any  portion  of 
the  purchase  money  for  tlie  lands  covered  by 
said  contract  of  sale,  but  has  paid  to  Scrog- 
gin  the  sum  of  $1,104.19;  that  there  Is  due 
from  Malsbut7  to  plaintiff  on  said  contract 
$!{.5»3.2G  for  principal  and  Interest,  and  that 
there  Is  due  Malsbury  from  Scrnggin.  for 
moneys  paid  liiin  ou  account  of  said  contract, 
the  said  sum  of  $1,104.19.  A  decree  of  fore- 
closure and  sale  of  the  premises  was  enierea 
In  favor  of  the  plaintiff,  the  several  assign- 
ments of  the  contract  were  annulled,  and 
judgment  was  entered  upon  the  findings  In 
favor  of  Malsbury,  and  against  Scroggln,  for 
$1,104.10.  and  execution  \^-aa  awarded  there- 
for. From  the  Qndings  and  judgment,  Scrog- 
gln prosecutes  a  petition  in  error. 

The  first  argument  is  directed  to  tlie  ruling 
of  the  trial  court  In  permitting  the  plaintiff 
below,  after  the  evidence  had  been  all  taken, 
to  file  an  amended  or  supplemental  petition, 
whereby  the  form  of  the  action  was  changed 
from  a  suit  at  law  to  a  imrely  equitable  ac- 
Uon.  It  Is  true,  the  suit,  as  originally 
brauj^ht.  was  io  ejectment,  to  recover  the  pos- 


Digitized  by  Google 


238 


NORTHWESXBRN  BBPOKTBR.  VoL  04. 


(Neb. 


Besslon  of  land,  and  that  snch  an  amend- 
m&at  of  ttw  pnceedlnga  was  allowed  as  tQ 
change  the  form  of  the  action  to  that  of  fore- 
cloeare  of  a  land  contract  upon  the  same 
premises,  ret  a  reversal  ought  not  to  be  or- 
dered in  consequence  thereof.  Thin  court  has 
decided  that  the  permitting  of  an  amendment 
of  a  petition  which  changes  the  form  of  the 
action  is  of  no  consequence  so  long  as  the 
Identity  of  the  cause  of  action  remains.  Bob- 
crts  T.  Swearingec,  8  Neb.  9)3;  McKelghan 
V.  HoplElns.  18  Neb.  33,  26  N.  W.  614;  Bank 
V.  BoUong,  28  Neb.  684,  45  N.  W.  164;  Homan 
V.  Hellman,  S5  Neb.  414,  58  N.  W.  36U.  In 
the  case  last  dted,  which  was  an  action  to 
quiet  title  to  real  estate,  the  petition  was 
amended  to  state  a  cause  of  acdon  in  eject- 
ment to  recover  the  same  premiseH,  and  such 
amendm«it  was  held  not  to  be  emmeons. 
The  case  reported  In  19  Neb.  and  26  N.  W. 
was  a  suit  In  ejectment,  and  the  court  permit* 
ted  an  amendment  to  mate  the  action  one  to 
redeon.  In  Robinson  v.  Wlllonghby,  67  N. 
G.  84.  the  plaintiff  was  permitted  to  amend 
his  complaint,  changing  the  form  of  the  ac- 
tion from  ^ectment  to  that  of  fweclosure  of 
a  mortgage.  In  the  case  at  bar,  it  will  be 
observed  that  a  Judgment  was  rendered  In 
favor  of  the  plaintiff  for  the  recovery  of  the 
premises  without  any  defeme  b^ng  inter- 
posed. Subsequently,  on  reqnest  <it  the  de- 
fendant Malsbury,  the  statutory  secona  xnal 
was  granted,  when  he  answered,  and  Scrog» 
gin  was  permitted  to  Intervme.  The  answers 
of  both  the  defendants  set  up  matters  tor 
equitable  cognisance,  and  equitable  relief  was 
demanded,  l^e  cause  was  tried  by  all  the 
parties  upon  the  theory  that  the  action  was 
one  for  the  equity  side  of  the  court  Serog- 
gin,  therefore,  cannot  now  be  beard  to  com- 
plain that  the  form  of  the  action  was 
changed. 

It  was  Inaccnrate  for  the  plaintiff  to  deslg* 
nate  his  amended  pleading  as  a  "supplement* 
ai  petition,"  since  It  pleaded  no  new  facts 
accruing  after  the  tOing  of  his  original  petl* 
tton,  but  contained  merely  a  statnnent  of  the 
transactions,  constituting  his  cause  of  action, 
arising  before  the  bringing  of  the  suit.  Tech- 
nically, It  was  an  amended  petition,  but  the 
fact  that  it  was  not  so  styled  and  designated 
by  proper  indorsement  Is  immaterial. 

In  a  proper  case,  the  court  may  permit  a 
pleading  to  be  amraded  to  conform  to  the 
facts  proved.  Kelm  v.  Avery,  7  Neb.  64;  Ho- 
man T.  Steele,  18  Neb.  662,  28  N.  W.  472; 
Brown  V.  Rogrars,  20  Neb.  547,  31  N.  W.  75; 
Ward  V.  Parlln,  30  Neb.  370,  46  N.  W.  529; 
Whipple  T.  Fowler.  41  Neb.  675.  60  N.  W.  15. 
We  fail  to  discover  any  abuse  of  discretion 
In  permittlnR  the  amended  plea^ng  to  be  filed. 

Complaint  ts  made  because  of  the  alloRcd 
errors  In  the  rulings  of  the  trial  court  on  the 
admission  of  testimony  offered  ny  the  plain- 
tiff. We  cannot  reverse  the  cause  on  that 
gronnd,  even  though  the  rulings  were  errone- 
ous—First, because  tlie  pointe  were  not  suffl- 
clently  presented  by  the  petition  In  error. 


No  particular  ruling  Is  thmln  spedfled  or 
called  to  our  attention,  the  asdgnment  beSng 
that  the  trial  court  permitted  ana  received 
Improper.  Immaterial,  unimportant,  and  Ir- 
rdevant  testimony  on  behalf  of  the  plaintiff. 
Like  assignments  In  a  petition  in  error  hav^ 
been  Invariably  held  bad,  Wls^an  v.  SSelg- 
ler,  44  Neb.  887,  60  N.  W.  820;  Wonderllcb  v. 
Walker.  41  Neb.  806.  60  N.  W.  108.  In  the 
next  places  the  cause  was  tried  to  the  court 
without  the  intervention  of  a  Jury,  and  the 
rule  in  such  case  Is  that  error  cannot  be 
predicated  In  the  reviewing  court  upon  tbc 
erroneous  admission  of  testimony.  Ward  v. 
Parlhi.  30  Neb.  376.  46  N.  W.  529;  Whipple 
V.  Fowler.  41  Neb.  67S.  60  N.  W.  15.  and 
cases  there  dted. 

Error  Is  alleged  In  that  the  court  bdow 
propounded  questions  to  the  ^ntlfl.  on  re- 
crosa-ouiniinatlon,  while  a  witness  In  her 
own  behalf.  Our  attention  haa  been  chal- 
lenged to  but  one  Interrogatory  put  by  the 
court  to  the  witness,  to  which  an  objection 
was  made  by  plaintiff  in  error  "to  the  court 
taUng  the  part  of  oouns^  in  the  ease."  and 
that  is  found  on  page  26  of  the  bill  of  cxceii- 
tlons.  The  cross-examination  of  Urs.  John- 
ston was  cfmdncted  hy  Mr.  Beach,  during 
which  he  asked  her,  "You  paid  no  atteiiUon 
to  what  became  of  the  Malsbury  asslgnnientti 
and  notes?"  to  which  she  made  answer,  "Tes: 
I  put  them  away."  "Q.  Did  you.  until  1887. 
pay  any  attention  to  It?  A.  No.  sir."  Tbeu 
the  court  asked  the  witness  this  qnestlou. 
which  Is  the  one  objected  to:  "Tou  mean  you 
paid  no  attention  to  the  assignment  that  you 
bad  made,  m  the  notes,  from  the  time  you 
made  them.  Do  yon  mean  that?"  The  re- 
ply  was:  "I  took  the  papers  home,  and  put 
them  In  the  secretary,  with  my  ottier  papers. 
— tlut  Is.  the  assignment  and  the  notes.  I 
took  them  home  and  put  them  with  my  other 
papers,  In  the  secretary."  It  Is  plain  that 
the  object  and  purpose  ot  the  court  In  pro- 
pounding the  interrogatory  were  to  ascertain 
If  the  witness  understood  tiie  question  Mr. 
Beach  had  framed  In  regard  to  whether  she 
paid  any  attention  to  what  became  of  tlie 
Malsbury  assignment  and  notes.  There  was 
absolutely  no  evidence  of  there  being  a  Mals- 
bury assignment,  while  there  was  testimony 
concerning  an  assignment  made  by  the  plain- 
tiff of  the  contract  with  Malsbury.  It  was 
the  duty  and  province  of  the  court  to  see  that 
the  witness  ccnuprebended  the  questions  ask- 
ed, In  order  that  they  might  be  answered  nn- 
derstandingly. 

It  is  insisted  that  the  findings,  decree,  and 
Judgment  are  not  supported  by  the  evidence, 
and  arc  contrary  to  law.  lliat  Mrs.  Johnston 
executed  an  assignment  of  the  land  contract 
to  Kline  there  Is  no  room  for  doubt,  the  main 
question  of  fact  which  the  trial  court  was 
called  upon  to  determine  bdng  whether  or  not 
there  was  a  delivery  of  the  Malsbury  con- 
tract,  the  assignment  thereof,  and  the  notes 
of  the  plaintiff,  to  Kline.  There  Is  no  claim 
that  Mrs.  Johnston  personally  delivered  them. 
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but  the  erldence  Introduced  by  the  defoidant 
Is  to  tbe  effect  that  tbey  were  ddlvered  by 
her  husband,  with  her  knowledge  and  con- 
sent, whlletbe  plaintiff  testlfled  unequivocally 
that,  after  she  executed  tbe  assignment,  she 
took  It  home,  and  placed  the  same,  togetbw 
with  the  notes  and  contract,  In  a  drawer  of 
the  secretaiT,  In  which  she  usually  k^t  her 
papers;  that  she  did  nothing  further  with 
them,  and  did  not  see  them  again  until  at  the 
trfal;  that  she  received  nothing  for  making 
tbe  assignment;  that  she  was  Induced  to  ex- 
ecute the  asdgnment  npon  the  statement 
made  by  her  husband  that  Mr.  Kline  would 
pay  $2,000  for  the  contract  and  notes,  and 
that  the  papers  were  to  be  delivered  to  Mr. 
Kline  upon  bis  paying  the  money,  which  was 
uever  done.  The  evidence  on  behalf  of  Scrog- 
gtn  tends  to  contradict  that  Introduced  by  the 
plaintiff  npon  the  question  of  the  delivery  of 
the  assignment,  notes,  and  contract  The  tes- 
timony was.  In  the  main,  that  of  Interested 
witnesses,  who  testified  diametrically  oppo- 
site to  each  other.  Scroggin's  principal  wit- 
ness was  Mr.  Johnston,  the  husband  of  the 
plaintiff,  although  they  have  not  lived  to- 
Rcther  since  1S85.  Under  the  statute  of  Ne- 
bi'aska,  and  the  conatnictlon  placed  thereon 
by  repeated  decisions  of  this  court.  Mr.  Johns- 
ton was  disqualified  from  testifying  against 
his  wife.  Buckingham  v.  Roar  (Neb.)  63  N. 
W.  3B9.  Upon  a  careful  perusal  of  the  bill 
of  exceptions,  we  are  satisfied  there  Is  aufil- 
dent  competent  evidence  In  the  record  to 
support  tbe  findings  of  the  trial  court  that 
plaintiff  never  delivered  the  contract,  assign- 
ment, and  notes  to  Kline,  and  that  their  pos- 
session was  obtained  without  her  knowledge 
or  consent,  although  the  preponderance  of  tbe 
evidence  la  on  the  other  side  of  the  scale.  We 
can  but  apply  the  rule  that,  where  the  evi- 
dence is  conflicting,  tbe  findings  of  tbe  trial 
court  based  thereon  will  not  be  disturbed  up- 
on appeal. 

There  being  no  delivery  of  the  assignment, 
no  title  or  Interest  In  and  to  tbe  contract,  or 
the  moneys  therein  mentioned,  passed  to 
Kline,  nor  to  his  assignee,  Scroggln.  Stefflan 
V.  Bank  (Tex.  Sup.)  C  S.  W.  823;  Moody  v. 
Dryden  (Iowa)  34  N.  W.  210;  Patrick  v.  Mc- 
Cormick.  10  Neb.  1,  4  N.  W.  312;  Cotton  v. 
Gregory,  10  Neb.  125,  4  N.  W.  939. 

Plaintiff  In  error  argues  that  he  la  a  bona 
fide  holder  of  the  notes,  for  value,  before  ma- 
turity, and  is  therefore  entitled  to  protection. 
A  student  reply  to  this  Is,  no  such  Issue  was 
raised  by  his  answer.  He  does  not  plead 
that  he  became  the  owner  of  the  note  before 
due.  In  the  usual  course  of  business,  without 
notice  of  Mrs.  Johnston's  rights,  nor  does  he 
aver  that  he  paid  anything  of  value  therefor. 
The  five  payments  of  $300  each,  described  in 
the  contract,  as  elsewhere  stated,  were  not 
evidenced  by  notes  of  any  kind.  The  con- 
tract was  in  no  sense  commercial  paper,  and 
tberetore  Scroggln  Is  not  entitled  to  the  same 
protection  as  a  bona  fide  holder  of  negotiable 
paper  porcbased  before  maturity. 


It  la  finally  Insisted  that  Mn.  Johnaton  Is 
estopped  from  claiming  the  amount  due  on  tbe 
land  contract  by  placing  It,  duly  asrigned,  to- 
getiier  with  the  noteSi  In  the  pogaeaslon  of 
her  husband,  or  where  he  had  acceu  to  than. 
Oonnsel  for  the  plaintiff  is  quite  rlg^it  when 
he  says  this  question  la  raised  for  the  first 
time  in  this  court  in  the  brief  filed  herein, 
and  therefore  such  defense  is  not  avaiUng.  It 
will  be  otnerved,  firom  the  synqpsla  of  Mr. 
Scroggtn's  answer,  that  he  has  plraided  no  es- 
toppel, which  he  should  have  done  if  he  d» 
sired  to  Invoke  the  principle  of  law,  which 
has  become  axiomatic,  that,  **wh^  one  of 
two  Innocent  persons  must  suffer  loss  by  the 
fraud  or  misconduct  ot  a  third,  he  who  has 
enabled  the  third  person  to  occasion  the  loss 
most  be  the  person  who  shall  snffur."  l^iere 
being  no  revetsible  error  In  tbe  record,  the 
Judgment  Is  affirmed. 

BAQAN,  C,  not  sitting. 


CI^ARK  V.  CAMBRIDGE  &  A.  iftR.  &  IMP. 
CO.  et  al. 

(Supreme  Ourt  of  Nebraska.    Sept  18. 1895.) 

NaTIOABLB  WaTIRB— JUDICJAIf  NonOS— COKSTI- 

TDTioNAL  Law— Abolishing  Ripabian 
Rights— IsjL'NCTios. 

1.  The  courts  of  this  country  hnve  not  as 
a  rule,  adopted  the  common-law  definition  of  the 
term  "nsngable  waters."  which  here  Include 
those  watera  only  which  afford  a  channel  for 
useful  commerce,  whether  the  beds  thereof  are 
public  or  private  oroperty,  and  without  regard 
to  the  inflnence  of  the  ocean  tide, 

2.  The  courts  of  this  state  take  notice,  with- 
out proof,  that  the  Republican  river  is  unnaviga- 
ble. 

S.  Except  as  abrogated  or  modified  by  stat- 
ute, the  common-law  doctrine  with  respect  to 
the  rights  of  private  riparian  pnvrletivs  pra* 
vaiU  in  this  country. 

4.  The  right  of  a  riparian  proprietor,  as 
such,  is  property,  and,  when  vested,  can  be  im- 
paired or  destroyed  only  in  the  Interest  of  the 
general  public,  upon  full  compensation,  and  in 
accordance  with  established  law. 

5.  The  provision  of  the  Irrigation  law  of 
1889.  and  the  act  of  1893,  amendatory  thereof, 
abolishing  riparian  rights  in  all  streams  over 
20  feet  in  width,  is  a  clear  invasion  of  private 
property,  and  within  the  prohibitive  features  of 
the  constitution. 

6.  A  suitor  who  has,  by  his  laches,  made  it 
Impossible  to  prevent  the  (»mj)letion  or  use  of 
public  works  without  great  injui?  to  his  adver- 
sary, or  Inconvenience  to  the  public,  Is  not  en- 
titled to  the  preventive  remedy  of  injunction, 
but  will  be  confined  to  tbe  relief  obtainable 
ordinary  meaoa  in  a  court  of  law, 

(Syllabus  by  the  Court) 

Appeal  from  district  conrt,  Fonuui  county; 
Welty,  Judge. 

Action  by  Snos  dark  against  the  0am- 
twldge  A  Arapahoe  Irrigation  ft  Improve- 
ment Company  and  others  tcr  an  injunction. 
Plaintiff  bad  a  decree,  and  defendants  ap- 
peal. Reversed, 

F.  I.  Foss  and  W.  R.  Matson,  for  appel* 
lants.   TboB.  H.  Hatters,  for  appellee. 
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POST,  J.  This  Is  ao  appeal  from  a  decree 
of  the  district  court  for  Purtins  county,  por- 
petnally  restraining:  the  defendant  the  Cam- 
bridge &  Arapahoe  Irrigation  &  Improv*-- 
ment  Company  from  diverting  the  waters 
•of  the  Republican  river,  for  the  purpose  of 
Irrigation,  by  means  of  a  ditch  or  canal,  of 
which  the  defendant  company  ia  the  owner 
And  propiietor.  It  is  in  the  petition.  In  sub- 
stance, alleged  that  the  plalntlfT,  In  the  year 
1879,  In  said  county,  erected  a  mill  for  the 
piii-pose  of  grinding  grain,  and  bos  since  the 
■completion  thereof,  In  the  year  mentioned, 
continuously  used  and  operated  said  mill  for 
the  purpose  aforesaid;  that  his  said  mill  Is 
■supplied  witb  water  power  by  means  of  a 
dam  constructed  by  him  in  the  Republican 
river  In  the  year  1879,  on  land  then  and  now 
owned  by  him;  that  he  has  since  said  date, 
until  the  year  1891,  had  the  continued  and 
iminterrupted  use  of  the  water  of  said  river, 
and  which  is,  when  not  Interfered  with  by 
the  defendant,  sufficient  to  supply  all  of  bis 
needs;  but  that  in  the  year  last  named  the 
defendant  company  commenced  the  construc- 
tion of  a  ditch  or  artificial  water  way  in  eaid 
county,  which  taps  the  Republican  river 
about  14  miles  above  his  said  mill,  and  now 
threatens  to  divert  the  water  from  said 
stream,  or  so  much  thereof  aa  to  deprive  the 
lilaintlff  of  his  water  power,  and  render  his 
mill  worthless,  etc.  The  defendant,  for  an- 
awOT,  after  charging  that  It  is  an  irrigating 
company  duly  and  legally  organized  under 
rhe  laws  of  this  state,  alleges  that  In  the 
month  of  August  1S91,  it.  In  due  nod  legal 
form,  appropriated  the  water  of  the  Repub- 
lican river,  to  the  amount  of  300,000  cubic 
Inches,  measured  under  a  4-lnch  pressure;* 
ithat  It  immediately  began  the  construction 
of  an  Irrigating  canal,  commencing  at  the 
point  where  said  appropriation  was  made; 
and  that  said  canal  was,  within  a  reasonable 
time,  fully  completed,  and  by  means  of  which 
ihe  defendant  Is  now  engaged  In  famishing 
water,  for  the  purpose  of  Irrigation,  to  divers 
lierscms  along  the  line  of  Its  said  ditch.  It  Is 
Also  all^d  that  the  water  flowing  in  the 
Republican  rlvei",  during  ordinary  seasons  is 
ample  to  supply  the  necessities  of  the  plaln- 
tlfT. notwithstanding  the  dlveraion  thereof 
by  the  defendant  company,  and  notnith- 
utandlng  the  fact  that  there  have  been,  since 
the  year  1885.  constructed,  27  Irrigating  <a- 
nals  in  this  state  and  In  the  state  of  Colorado, 
all  of  which  have  acquired  by  appropriation 
a  valid  right  to,  and  are  now  actually  using, 
the  waters  of  the  Republican  river  for  the 
purpose  of  Irrigation.  There  is  a  farther  al- 
legation to  the  effect  that  the  plaintiff,  who 
was  aware  of  said  appropriation  and  con- 
templated diversion  of  water,  Interposed  no 
objection  thereto,  but,  on  the  conti-ary,  by 
Us  sUeoce,  encouraged  the  defendant  to  un- 
dertnko  and  complete  the  said  cannl,  which 
was  done  at  great  expense,  to  wit,  at  the 
<'03t  of  $M,000,  wherefore  he  slioold  not  now, 
for  the  first  time,  be  heai-d  to  assert  any 


rights  in  the  premises  superior  to  those  of  the 
flei'endant,  and  that  his  remedy,  if  any,  is 
by  an  action  for  damage,  and  not  by  injunc- 
tion. At  this  stage  of  the  controversy.  Swan 
Freeman  and  sir  others  were  permitted  to 
intervene  for  the  purpose  of  asserting  their 
rights  in  the  premises  adverse  to  the  plain- 
tiff. In  the  pleading  interposed  by  them,  in 
addition  to  the  allegations  contained  In  the 
answer  of  the  defendant  company.  It  la  char- 
ged that  said  Interveners  are  the  owners  of 
farming  lands  situated  under  the  aforesaid 
canal,  that  the  defendant  is  by  law  required 
to  supply  them  with  water  for  the  iri-igntlon 
of  the  several  farms,  and  that  their  equities 
In  the  premises  are  superior  to  those  of  the 
plaintiff.  The  statements  of  the  answer, 
and  also  of  the  inteirveners'  peaUon,  are  met 
by  a  reply,  which  may  be  treated  as  a  gen- 
eral denial.  Tbe  foregoing  statement  omits 
many  allegations  of  the  pleadings,  some  of 
which  are  foreign  to  the  real  questions  In- 
volved, and  others  tender  issues  of  law  only. 
The  able  arguments  with  which  we  have 
been  favored  Include  many  questions  of  vi- 
tal importance.  In  view  of  the  prominence 
given  to  the  subject  of  irrigation  in  the  re- 
cent legislation  of  this  state,  but  a  few  of 
which,  for  reasons  hereafter  appearing,  call 
for  notice  in  this  opinion. 

Tlie  first  proposition  to  which  we  will  give 
attention  is  that  inasmuch  as  the  original  sur- 
veys meando:  along  the  banks  of  the  Repub- 
lican river,  and  tbe  adjoining  lands  were  coo- 
r^-ed  by  patents  which  do  not  Include  the 
bed  of  tiiat  stream,  the  title  thereof  remain- 
ed In  the  general  government,  and  subse- 
quently passed  to,  and  became  the  property 
of,  this  state,  Mpon  its  admission  into  the 
ITnion  aa  such,— In  short,  that  the  Republican 
is.  In  legal  effect,  a  navigable  river,  and  that 
plaintiff's  dam  therein  Is  a  public  nuisance, 
and  not  within  the  protection  of  the  law. 
At  conimou  law,  navigable  streams  are  beM 
to  be  those  In  which  the  tide  ebbs  and  flows. 

Kpnt,  Ofiinm.  413.  and  note:  Black.  Pom. 
Water  Rights,  S  216.  But  the  doctrine  of  the 
common  law  has  not,  as  a  rule,  been  ac- 
cepted in  this  country,  and  has  been  entirely 
reimdlatcd  by  the  courts  of  the  Unlte<l  States, 
in  detemilulng  the  Jurisdiction  of  confess 
over  lakes  and  streams,  whether  situated  in 
two  or  more  states,  or  within  the  boundaries 
of  a  single  state.  In  those  courts,  naviga- 
bility In  law  Is  synonymous  with  navigabil- 
ity in  fact,  without  regard  to  tbe  Influence 
of  the  ocean  tide,  and  Includes  those  waters 
only  which  afford  a  channel  for  useful  com- 
merce. See  U.  S.  V.  The  Montello.  :iO  Wall. 
430;  Miller  v.  Mayor.  109  U.  S.  385.  3  Sup. 
Ct.  228.  And,  although  tbe  decisions  of  the 
state  courts  are  not  altogether  harmonious, 
the  rule  stated  Is  In  accordance  with  tbe  de- 
cided weight  of  authority.  See  16  Am.  & 
Eng.  Enc.  Law,  tit.  "Xavlgable  Waters,"  and 
the  valuable  collection  of  cases  therein  by 
Mr.  Charles  8.  Loblngier.  The  courts  of  this 
state  win  take  notice  of  this  fac^  wlilcb  fa 
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also  established  hy  abundant  proof,— that 
the  Republican  1b  not  a  navigable  rlTer, 
witbiD  the  foregoing  definition. 

The  appellant's  next  contention  Is  that, 
conceding  the  Republican  to  be  unnavlgable, 
the  water  thereof  la  public  property,  and 
may  be  acquired  by  appropriation,  without 
regard  to  the  claims  of  riparian  proprietors. 
That  contention  Is  based  upon  the  provisions 
of  the  act  of  March  27,  1889,  and  which,  for 
convenience,  may  be  referred  to  as  the  "Ray- 
ner  Irrigation  Law,"  the  first  section  of 
which,  as  amended  In  1893,  reads  as  follows: 
"The  right  to  the  use  of  running  water  flow- 
ing in  a  river  or  stream  or  down  a  canyon  or 
ravine,  may  be  acquired  by  appropriation  by 
any  person  or  persons,  company  or  corpora- 
tion organized  under  the  laws  of  the  state 
of  Nebraska,  provided,  that  In  all  streams 
not  more  than  twenty  feet  In  width,  the 
rights  of  riparian  proprietors  are  not  affected 
by  the  provisions  of  this  act"  Authority  ia 
uy  otlier  sections  conferred  upon  persons  and 
corporations.  In  certain  cases,  to  condemn 
the  right  of  way  over  and  upon  any  lands 
for  irrigating  ditches,  and  for  the  enforced 
access  thereof  to  the  public  wato^  of  the 
state.  And,  by  a  subsequent  act,  water  for 
tlie  pin-pose  of  Irrl^ration  is  declared  to  be  a 
natural  want.  See  section  65,  Act  approved 
April  4,  1895.  It  Is  conceded  that  the  Repub- 
iicaa  river  exceeds  20  feet  in  width,  and 
is  therefore  not  within  the  exception  of  the 
section  quoted.  It  Is  important.  In  giving 
effect  to  these  statutes,  to  examine  them  in 
the  light  of  the  laws  in  force  at  the  time  of 
their  adoption.  Although  the  contrary  has 
been  asserted  In  some  of  the  arid  Pacltlc 
states, — see  Reduction  Works  v.  Stevenson, 
20  Nev.  269,  21  Pac.  317;  Stowell  v.  Johnson 
(Utah)  26  Pac.  290,— the  common>law  doc- 
trine with  respect  to  the  rights  of  private 
riparian  proprietors,  except  as  modified  by 
statute,  prevails  In  this  country,— Ice  Co.  v. 
Guthrie  (Neb.)  60  N,  W,  717;  Black,  Pom. 
Water  Rights,  127,  130,  and  authorities  cited. 
At  common  taw,  every  riparian  proprietor, 
as  an  incident  to  his  estate.  Is  entitled  to  the 
natural  fiow  of  the  water  of  running  streams 
through  bis  lands,  undiminished  in  quantity 
and  unimpaired  In  quality,  although  all  have 
the  riRht  to  the  reasonable  use  thereof  for 
the  ordinary  purposes  of  life  (3  Kent,  Comm. 
■I."t9;  Aug.  Water  Courses,  5  95;  Oould,  Wat- 
ers, 8  204;  Black,  Pom.  Water  Rights,  S  8), 
and  any  unlawful  diversion  thereof  Is  an  ac- 
tionable wrong. 

It  Is  a  well-known  fact  that  our  irrigation 
laws  are  modeled  after  the  statutes  of  Cali- 
fornia; and  we  may,  with  profit,  look  to  the 
interpretation  there  given  them,  in  determin- 
ing to  what  extent.  If  at  all,  they  abrogate 
or  modify  common-law  rules.  In  Lux  v.  Hag- 
gin.  69  CaL  255,  10  Pac.  674,~a  leading  and 
instructive  case,— the  question  presented  was 
the  eftect  of  section  1422  of  the  Civil  Code  of 
that  state,  viz.:  "The  rights  of  riparian  pro- 
prietors are  not  atCected  by  the  provlsiona  of 
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this  title."  It  was  held,  after  an  exliaustlve 
examination  of  the  subject,  that  the  statute, 
80  far  as  it  autborlxes  the  appropriation  of 
water,,  applies  to  such  water  only  as  flows 
over  the  lands  of  tbe  state  and  the  United 
States,  aud  that  the  section  quoted  was  In- 
tended to  save  tbe  rights  of  all  riparian  own- 
ers whose  titles  were  acquired  before  or  since 
the  adoption  of  tbe  Code.  Aud  that  construc- 
tion of  the  statute  accords  with  the  views  of 
both  Mr.  Pomeroy  and  Mr.  Black.  See  Black, 
Pom.  Water  Rights.  127.  It  may  be  that 
our  statute,  unlike  the  Code  of  California, 
was  intended  to  embrace  all  waters  of  the 
state,  since  it  is  an  historical  fact,  of  which 
we  take  notice,  tbat  the  public  lands  along 
the  streams  of  this  state  had  practically  all 
been  disposed  of  previous  to  1889.  But  It  is 
unneces±>ary  to  pursue  the  subject  at  this 
time,  for,  assuming  such  to  have  been  the  in- 
tention of  the  legislature.  It  is  a  clear  inva- 
sion of  private  rights,  aud  within  the  pro- 
hibition of  the  constitution.  The  right  of  a 
riparian  proprietor,  as  such,  is  property,  and. 
when  vested,  can  be  destroyed  or  impaired 
only  in  the  Interest  of  the  general  public, 
upou  full  compensation,  aud  In  accordance 
with  establlslied  law.  Lux  v.  Haggln.  supra; 
Yates  V.  Milwaukee,  10  Wall.  470;  Potomac 
Steamboat  Co.  v.  Upper  Potomac  Steamboat 
Co.,  109  U.  S.  672,  8  Sup.  Ct.  445,  and  4  Sup. 
Ct.  10;  Delaplalne  v.  Railway  Co.,  42  Wla. 
214;  Bell  V.  Cough,  23  N.  3.  Law,  Water 
Co.  V.  Raff,  36  N.  J.  Law.  335. 

Tbat  the  state  may,  in  the  exercise  of  the 
right  of  eminent  domain,  appropriate  tbe 
water  of  any  stream  to  any  puriKise  which 
will  subserve  the  public  interests,  is  not 
doubted.  And  tbat  the  reclamation  of  the 
inarable  lands  of  the  state  Is  a  work  of  pub- 
lic utility,  within  the  meaning  of  the  con- 
stitution, is  a  proposition  not  controverted  In 
this  proceeding.  But  even  the  state.  In  its 
sovereign  capacity.  Is,  as  we  have  seen,  with- 
in the  restrictions  of  the  constitution,  and  can 
take  or  damage  private  property  only  upon 
the  conditions  thereby  Imposed.  The  propo- 
sition that  the  rights  of  riparian  proprietors 
were  abolished  by  operation  of  the  statute  Is 
therefore  without  merit.  It  does  not,  how- 
ever, follow  that  equity  will  interfere  to  pre- 
vent the  use  of  the  water,  In  this  Instance,  at 
the  suit  of  the  plaintiff,  although  actions  to 
prevent  the  invasion  of  private  rights  by 
po-sons  claiming  public  powers  is  a  favored 
subject  of  equitable  cognizance.  It  la  clearly 
established  by  the  proofs  that  the  construc- 
tion of  the  irrigating  ditch  was  undertaken 
and  carried  out  by  the  defendant  company 
in  good  faith,  in  accordance  with  the  pur- 
pose of  its  creation,  at  a  cost  of  many  thou- 
sands of  dollars,  and  in  the  belief  on  the  part 
of  Its  promoters  and  managing  officers  that 
It  was  entitled  to  divert  the  water  of  the  Re- 
publican river.  It  Is  also  practically  undis- 
puted that  the  plaintiff  was,  from  the  first, 
fully  advised  of  both  the  undertaking  and  the 
purpose  of  the  defeudant,  and  It  is  certain 
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that  he  tntei-posed  no  objectlou  thereto  unHl 
after  the  sul^tantlal  completion  of  the  work. 
The  rule  which  denies  relief  in  equity  to  one 
who  has  slept  upon  his  rights  applies  in  all 
Its  force  to  cases  where  the  defendant  is  en- 
gaged in  a  work  of  public  interest.  In  fact, 
there  ts  no  principle  more  firmly  established 
In  the  Jurisprudence  of  this  country  than  that 
a  suitor  wlio  has,  by  his  laches,  made  It  im- 
possible to  resti-ain  the  completion  or  use  of 
public  woriis  without  great  Injury  to  his  ad- 
versary or  the  public,  will  be  left  to  pursue 
his  ordinal?  legal  remedies.  iSrIe  Ry.  Co.  t. 
Delaware.  L.  &  W.  R.  Co.,  21  N.  J.  Eq.  283; 
Traphagan  v.  Mayor,  29  N.  J.  Eq.  206;  Camp- 
bell V.  Railroad  Co.,  110  Ind.  490,  11  N.  E. 
482;  Railway  Co.  v.  Smith.  113  Ind.  233,  15 
N.  E.  250:  Organ  t.  Railroad  Co.  (Ark.)  11  S. 
W.  96;  Ooodin  t.  Canal  Co.,  18  Ohio  St.  IfiO; 
Curtis  v.  Water  Co.,  20  Or.  34.  23  Pac.  808. 
and  25  Pac.  373;  High,  Inj.  |  643;  Ror.  R.  R. 
741-757;  Wood,  Ry.  I-aw,  794.  And  the  same 
principle  Is  recognized  by  this  court  In  Nos- 
eer  v.  Seeley.  10  Neb.  460.  6  N.  W.  75.'); 
State  V.  Graham,  21  Neb.  329,  82  N.  W.  142; 
Forbes  t.  McCoy,  24  Neb.  702,  40  N.  W.  132. 

We  are  asked  to  determine  In  this  action 
the  question  of  the  plaintlfTs  rights  In  the 
premises  by  reason  of  his  allegetl  adTcrse 
use  of  the  water  of  the  Republican  river  for 
more  than  10  years,  and  also  whether  the  sev- 
eral irrlgiitlng  companies  engaged  Indirecting 
the  water  of  the  river  are  Joint  wrongdoers, 
in  the  sense  that  an  action  will  lie  against 
the  defendant  company  for  all  of  the  damage 
nesultlng  therefrom  to  the  plaintiff.  But 
those  questions  are,  as  we  have  seen,  not 
presented  by  this  record,  and  will  not  be  ex- 
amined at  this  time.  It  follows,  however, 
from  reasons  stated,  that  the  decree  of  the 
district  court  must  be  reversed,  and  tbe  ac- 
tion dismissed.  Reversed. 


McMHiLIM  T.  RICHARDS. 
(Supreme  Conrt  of  Nebraska.  Sepb  18,  1896.) 

Urnc>   *SD  Officbrs— AppiiovAt,  op  Bond  — 
Beuedt  ruit  Refuaal — Action  for 
Emolumests. 
1.  In  an  action  against  a  de  facto  officer 
to  recover  the  fees  aod  emoluments  of  the  of- 
fice received        him  during  his  incumbency 
thereof,  tbe  piaLotiff,  in  order  to  recover,  must 
establish  that  he  is  the  de  jure  officer.  Rich- 
ards T.  McHHUn.  64  N.  W.  500,  36  N«b.  352, 
followed. 

2. 1'lfiiTitiff  must  nllcgc  fn  his  petition  such 
facts  as  Kitow  that  the  strict  legal  title  to  the 
office  is  vested  in  htm. 

3.  An  ofticer  de  jure  in  one  wlio  is  clothed 
with  the  full  lL>g«l  right  and  title  to  the  office; 
in  other  words,  one  who  has  been  legally  elect- 
ed or  Hiipoiutffl  to  an  otUte,  ami  who  hiiH  legal- 
ly qunlitied  himself  to  exeroifte  tlie  diiticH  tiiere- 
of  aix'onlinji  to  the  mode  preacriiHHi  by  law. 

4.  Uiiiier  the  stiitute  of  this  state  which 
provides  that  the  official  bonds  of  all  county 
officers,  exc(^pt  county  commissioners  and  snper- 
Tiaora,  shall  be  approved  by  the  ronnty  iKianl. 
tbe  approval  to  be  indorsed  on  the  bond,  and 
that  no  bond  shall  he  filed  and  recorded  until 
•o  approved,  where  tbe  bond  of  a  county  treas- 


urer Is  not  accepted  and  approved  tiie  coun- 
ty board,  bnt  is  rejected,  suoi  person  la  not  a  de 

jure  officer. 

5.  Where  an  official  bond,  sufficient  in  form 
and  substance,  on  being  tendered  for  approval 
by  one  having  a  prima  fade  title  to  the  office, 
is  rejected,  the  appropriate  remedy  for  the  par- 
ty is  mnndnmus  to  compel  the  proper  officer  or 
board  to  accept  mid  approve  his  lK>nd.  State  v. 
Lvnn,  48  N,  W.  881.  31  Neb.  770;  State  T.  Plam- 
hcek.  54  N.  W.  607.  8&  Neb.  401. 
(.Syiiabua  by  the  Court) 

EiTor  to  district  court,  Dawes  county;  Kln- 

kaid.  Judge. 

Action  by  Hiram  G.  McMlUIn  against  De 
Forest  Richards.  To  a  Judgment  for  defend- 
ant, plaintiff  brings  error.  Afflnned. 

O.  H.  Bane  and  D.  B.  Jenckes,  for  plnlutifT 
in  error.  Albert  W.  Crltee,  for  defendant  1b 
error. 

NORVAL,  O.  J.  This  was  an  aetloD  by 
plaintiff  in  error  against  defendant  In  error  to 
recover  the  fees  and  emoluments  of  tbe  office 
of  county  treasurer  of  Dawes  county  during 
defendant's  Incumbency  thereof  as  treasurer 
de  facto.  From  a  Judgment  In  favor  of  the 
plaintiff,  the  defendant  prosecuted  a  petition 
in  error  to  this  court,  where  a  Judgment  of 
reversal  was  entered,  and  the  cause  remanded 
to  the  district  court  for  further  proceedings 
therein,  on  March  1.  1893.  See  Richards  v. 
McMIUm,  36  Neb.  352,  54  N.  W.  566.  After 
said  reversal,  an  amended  petition  was  filed 
in  the  district  court,  to  which  the  defendant 
Interposed  a  general  demurrer,  which  was  sus- 
tained by  the  court,  and,  the  plaintiff  Meeting 
to  stand  on  his  pleading,  the  action  was  dis- 
missed.   Plaintiff  pi-osecutes  error. 

The  plaintiff,  for  cause  of  action,  alleecfi.  In 
substance:  <1)  That  on  the  27tb  day  of  June, 
1885,  at  the  first  election  held  in  Dawes  coun- 
ty, he  was  dected  county  treasurer  of  said 
county,  and  on  the  11th  day  of  the  following 
month  he  filed  his  bond,  as  required  by  law, 
which  was  duly  approved  by  the  county  board, 
and  tliat  he  took  the  oath  of  tbe  office,  and  en- 
tered ui>on  the  discharge  of  the  duties  of  coun- 
ty treasurer.  (2)  That  at  the  general  election 
held  lu  said  county  on  November  3,  1885,  the 
defendant,  De  Forest  Richards,  being  a  candi- 
date for  the  office  of  county  treasurer,  received 
a  majority  of  the  votes  cast  for  said  office,  and 
received  his  certificate  of  election  from  the 
county  clerk.  (3)  That  on  November  20,  1885. 
plaintiff  Instituted  proceedings  in  the  county 
court  to  contest  the  election  of  defendant,  on 
the  ground  of  ineligibility  at  the  time  of  said 
election,  and  that  said  election  was  declared 
null  and  void,  which  Judgment,  on  being  appeal- 
e<1  to  the  district  court,  was  affirmed  at  the 
Fcbniary.  1888,  term  thereof,  and  still  remains 
in  full  force  and  effect.  (4)  That,  under  the 
Judgment  of  the  county  court,  plaintiff  contin- 
ued to  hold,  occupy,  and  discharge  tbe  duties 
of  county  treasurer  of  said  county,  "and  that 
on,  to  wit,  the  17th  day  of  January,  1886.  said 
date  being  within  ten  days  from  the  time  when 
said  Richards  would  have  been  oUlged  to  qual- 
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ity  ta  BUch  county  treasurer,  under  the  stat- 
ntes,  if  eligible  to  said  office,  plaintiff  made 
out  and  tendered  to  said  board  of  county  com- 
missioners of  Dawes  county  a  new  boud  as 
socb  county  treasurer,  with  good  and  aufflclent 
security  thereto,  for  their  approval,  and  said 
plaintiff  took  and  subscribed  to  the  oath  of 
office  thereon,  as  provided  by  law,  and  iu  all 
respects  compiled  fully  with  all  the  require- 
ments as  provided  by  law,  and  was  eligible  to 
said  office  and  ie  eligible  to  fulfill  the  duties 
of  snid  office;  and  that  said  board  of  county 
commissioners,  believlog  at  the  time  said 
plaintiff  tendered  his  bond  and  oath  of  office, 
as  hereinbefore  recited,  that  they  had  ap- 
pointed the  defendant  as  treasurer  of  said 
county,  refused  to  approve  and  accept  the 
^id  bond  and  oath  of  office  of  the  plain- 
tiff."   (5)  That  plaintiff  legaUy  held  over 
his  said  office,  and  was  entitled  to,  and  It 
i\-as  ht«:  duty  to,  exercise  the  functions  of 
said  office,  and  to  receive  the  fees  and  emol- 
umenta  thereof  until  his  successor  should  be 
elected  and  qualifled,  and  that  the  term 
which  the  plaintiff  held  over  did  not  expire 
until  the  flrat  Thursdayafter  thefirst  Tiicsdiy 
In  January,  1888.    (0)  That  on  January  9. 18S6, 
the  board  of  county  commissioners  declared 
the  office  of  county  treasurer  vacaut,and  ap- 
pointed the  defendant  toflli  the  same.  (7)  That 
defendant  obtained  possession  of  the  tax  lists 
of  the  county,  exercised  the  powers  and  duties 
of  the  office,  and  received  the  fees  and  emolu- 
ments thereof,  and  kept  the  plaintiff  there- 
from. That  plaintifT  has  repeatedly  demand- 
ed from  the  defendant  snid  office,  and  the 
books,  papers,  and  moneys  belonging  thereto, 
with  which  demand  the  defendant  refused  to 
comply.    (8)  The  fees  and  emoluments  of  said 
office,  received  and  kept  by  the  defendant, 
from  the  time  he  entered  upon  the  duties  there- 
of imtil  the  end  of  said  term,  amounted  to 
$1,757.20.    (9)  That  plaintiff  was  ready,  will- 
ing, and  at  all  times  desirous  to  perform  the 
duties  pertaining  to  said  office,  during  the  pe- 
riod be  was  deprived  thereof  by  defendant. 
(10)  That  plaintiff  made  demand  of  the  de- 
fendant for  said  sum  of  ^,757.20,  but  pay- 
ment was  refused. 

ITpon  the  former  hearing  It  was  held,  sub- 
stantially, that.  In  an  action  against  a  de  facto 
officer  to  recover  the  emoluments  of  a  public 
<^ce  received  by  the  defendant  during  his 
Ineumtrcncy  thereof,  the  plaintiff  will  not  be 
entitled  to  recover  unless  It  tie  established 
that  he  is  the  de  jure  officer,  and,  further,  that 
the  evidence  failed  to  disclose  that  plaintiff 
herein  is  an  officer  de  jure,  in  that  there  was 
an  entire-lack  of  evidence  that  he  qualilied  \ 
a  hold-over  officer  within  the  period  fixed  by  | 
statute.    It  being  essential  that  the  plaintiff  i 
in  an  action  like  this  prove  he  is  the  de  Jure  i 
"fflcer.  It  follows  that  he  must  aver  such  facts  i 
Id  bis  petition  as  show  him  to  be  one.  Has 
McMlllln  done  so  in  tliis  case?    The  only  sub- 
stantiai  difference  between  the  original  peti- 
tion, the  one  on  which  the  cause  was  first  tried, 
and  the  amended  pleading  now  before  us,  is 
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the  allegation,  quoted  above,  from  which  It 
apijearH  that  philntiff  on  January  17, 1888,  ex- 
ecuted and  tendered  to  the  county  board  a 
bond  as  a  hold-over  <^cer,  and  took  and  sub* 
scribed  the  oath  of  office,  and  that  said  county 
board  refused  to  accept  and  approve  said  bond. 
We  do  not  believe  the  giving  of  the  bond  and 
the  taking  of  the  oath  prescribed  by  law, 
alone,  were  sufficient  to  invest  in  the  plaiuliff 
the  legal  title  to  the  office  of  the  county  treas*- 
lu^r,  or  to  constitute  him  a  de  jure  officer. 
An  officer  de  Jure  is  one  who  Is  clothed  with 
the  full  legal  right  and  title  to  the  office.  In 
other  words,  one  who  lias  been  Icfc'ally  electwl 
or  apix)inted  to  an  office,  and  who  lias  quali- 
fled himself  to  exorcise  the  duties  thereof,  at- 
ccffdlng  to  the  mode  prescribed  by  law.  19 
Am.  &  Eng.  Enc.  Law,  3»4;  Town  of  Plym- 
outh V.  Painter,  17  Conn.  585;  City  of  PhU- 
adelphla  v.  Given,  60  I'a.  St.  136;  Kimball 
V.  Alcorn,  45  Miss.  151.  AVhile  it  appears 
from  the  averments  made  In  the  amended  pe- 
tition, which  the  defendant,  by  his  demurrer, 
admits  to  be  true,  the  plaintiff  ffied  his  bond 
as  a  hold-over  officer  with  the  county  board, 
yet  the  same  was  never  approved  by  saiil 
board,  but  was  rejected  by  tliem.  Section  7. 
c  10,  Comp.  St.,  requires  the  official  bonds  of 
all  county  officers,  except  county  comoiiaslou- 
ers  and  supervisors,  to  be  approved  by  the 
county  board;  and  section  2  of  said  diapter 
provides  that  such  approval  shall  be  indorsed 
upon  the  l»nd  by  the  approving  officer,  and 
that  no  bond  shall  be  filed  and  recorded  until 
so  approved.  As  we  construe  the  statute, 
plaintiff  was  not  a  de  Jure  officer,  nor  qualified 
to  perform  the  duties  of  the  office,  until  the 
bond  he  presented  was  duly  approved.  Sim- 
ply taking  the  oath  and  filing  the  bond  pre- 
scribed by  law.  It  is  obvious,  were  not  suffl- 
(dent  to  entitle  the  plaintiff  to  legitimately  per- 
form the  duties  of  county  treasurer.  Mani- 
festly, it  was  the  intention  of  the  legislature 
that  a  county  officer  elect  should  not  enter  ui>- 
on  the  duties  of  his  office  until  his  boud  and 
the  sureties  thereon  have  been  approved  l)y 
the  proper  officer  or  board.  Without  such  aj)- 
pi-oval,  plaintiff  is  not  a  de  jure  officer,  ami. 
llherefore,  cannot  maintain  the  action. 

State  V.  Lewis,  10  Ohio  St.  128,  was  a  pro- 
ceeding by  quo  warranto  to  determine  the 
right  of  the  relator  and  respoudeut  to  the 
office  of  sheriff  of  Marlon  county.  The  relator 
was  elected  to  succeed  the  respondent,  and 
tendered  to  the  proper  officers  a  good  and 
sufficient  bond,  which  they  declined  to  ac- 
cept and  approve,  because,  it  was  claimed, 
the  same  was  not  presented  In  time.  The 
court,  in  the  opinion,  observe:  "He  [relator] 
was  not  authorized  to  enter  upon  the  duties 
of  Ids  snid  office,  and  oust  the  defendant, 
until  his  official  bond  bad  been  accepted  and 
approved  by  the  county  commissioners.  If 
the  bond  was.  In  fact,  rejected  by  them, 
though  for  an  insufficient  and  Improiwr  reason, 
the  sureties  in  that  bond  could  hardly  be  held 
responsible  for  his  subsequent  official  delin- 
quencies. If  the  facts  stated  lu  the  Infornia- 
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tiou  are  true,  be  should  hare  applied  for 
inandamuB  to  compel  the  county  com  mis- 
slonera  to  accept  and  approve  his  bond,  In- 
stead of  proceeding  by  quo  warranto  against 
the  former  incumbent,  who  rightfully  retains 
the  office  until  bia  successor  has  been,  in  all 
respects,  Qualified  to  assume  its  duties.  For 
these  reasons,  the  present  application  must 
l>e  refused." 

In  Slate  t.  Lynn.  81  Neb.  770,  48  N.  W. 
SSI,  which  was  quo  warmnto  to  oust  the 
respondent  from  the  office  of  justice  of  the 
pence,  and  to  Install  the  relator  therein,  the 
court  uses  this  language:  "The  relator's 
bonds  were  both  filed  within  the  ten  days 
required  by  statute.  The  cauiie  for  failing 
to  approve  the  same  is  not  shown.  It  must 
be  presumed  that  a  sufficient  cause  existed 
to  Justify  the  atition  of  the  coun^  board,  al- 
though the  action  of  the  board  has  somewhat 
the  appearance  of  being  arbitrary;  but  we 
cannot  determine  that  mattor  in  this  action. 
The  remedy  of  the  relator,  upon  filing  a  good 
and  sufficient  bond  with  the  county  clerk, 
and  upon  taking  the  oath  required  by  taw, 
within  the  time  limited,  was  to  proceed  by 
mandamus  against  the  board  to  compel  the 
approval  of  the  bond.  The  board  can  then 
be  heard  In  its  own  defense,  and,  unless 
adequate  cause  was  shown  for  the  rejection 
of  the  bond.  It  will  be  compelled  to  approve 
the  same.  The  bond  has  no  force  or  validity 
until  approved,  because  the  party  required 
by  statute  to  approve  the  same  refuses  to  ac- 
cept It  as  a  sufficient  bond." 

If  the  approval  of  a  bond  by  the  proper 
authority  Is  indlRpensable  to  the  complete 
qualltlcatlon  of  an  officer,  so  as  to  entitle  him 
to  maintain  an  action  to  recover  the  office  by 
quo  warranto,  it  would  seem  clear,  then,  by 
a  parity  of  reasoning,  that  such  actual  ap- 
proval Is  also  necessary  to  outhorize  such 
officer  to  recover  the  compensation  attaching 
to  the  office,  since,  as  ruled  In  the  former 
opinion,  the  right  to  the  emoluments  of  an 
office  depends  upon  the  strict  legal  title  to 
the  office.  The  plaintiff,  upon  the  failure  of 
the  county  board  to  accept  and  approve  bi^ 
bond,  could  have  applied  for  a  writ  of  man- 
domus  to  compel  them  to  do  so.  But  it  Is 
said  In  the  brief  that  the  board  having  al- 
ready approved  the  bond  of  Richards,  an  ap- 
plication for  a  writ  of  mandamus  would 
have  been  unavailing.  Inasmuch  as  the  writ 
may  not  Issue  to  control  the  discretion  of 
an  officer,  and,  further,  such  a  proceeding 
would  have  Involved  the  question  of  the  title 
of  the  office,  and  this  cannot  be  tried  In  such 
an  action.  There  Is  no  allegation  in  the  peti- 
tion that  KIchards  ever  gave  a  bond,  much 
less  that  the  board  ever  approved  It.  Fron) 
the  recoi'd  before  us,  If  plaintiff  was  legally 
entitled  to  the  office,  the  approval  of  his 
bond  would  not  have  been  discretionary  with 
the  board.  Inasmuch  as  It  is  alibied,  and,  1^ 
the  demurrer,  admitted  to  be  true,  tliat  the 
bond  was  In  due  form,  and  executed  by  snf- 
flclently  competent  sureties.  Although  man- 


damus la  not  the  appropriate  action  to  try  the 
title  of  an  office,  yet,  in  an  application  fer 
such  a  writ  to  compel  the  approval  of  an  of- 
ficial bond  of  the  r^tor,  sufficient  Inquiry 
may  be  made  to  ascertain  whethv  he  has 
a  vrlma  facie  right  or  title  to  the  office,  k 
party  having  such  a  title  has  the  right  to 
luve  bis  bond,  If  sufflt^ent,  apivoved.  This 
was  expressly  decided  In  State  t.  FlamlMdt 
S6  Neb.  401.  54  N.  W.  667. 

The  conclu^m  reached  makes  the  con- 
sideration of  the  other  questions  argued  by 
counsel  wholly  unnecessary.  The  Jndsment 
Is  affirmed. 


DICKBT  V.  PATERSON  et  al. 

(Sapreme  Court  of  Nebraska.  Sept.  19,  1895.) 
Tax  Deed— Validitt— Seal  of  Coustt  Treas- 

VKEK. 

The  provision  of  section  127  of  the  ret- 
enue  law,  for  the  execution  of  tax  deeds  nnder 
the  hand  and  ollicial  seal  of  the  comity  treas- 
urer, being  mandatory,  it  follows  that  there  is. 
under  existing  laws,  no  authority  for  a  valid 
coQYeyance  by  said  ofS:.-er  of  lands  sold  for  delin- 
quent taxes.  Larson  v.  Dickey,  58  N.  W.  107, 
39  Neb.  4C5. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Douglas  county; 
Irvine,  Judge; 

Action  by  J.  B.  Dickey  against  T.  B.  Pat*>r- 
son  and  others.  Judgment  tor  defendants, 
and  plaintiff  appeals.  Affirmed. 

Saunders,  Macfarland  &  Dickey,  for  appel- 
lant   Howard  B.  Smith,  for  appeilees. 

POST,  J.  This  was  an  action  by  the  ai> 
pellant  In  the  district  court  of  Douelns  county 
for  the  purixise  of  quictiiijr  his  title  to  the  eftst 
half  of  lot  No.  97,  and  all  of  lot  No.  98.  to 
Gise's  addition  to  the  city  of  Omaha.  The 
basis  of  the  plalntlfTs  claim  to  the  proi)erty 
described  la  a  treasurer's  tax  deed,  executed 
September  14,  1889,  in  which  it  Is  recited  that 
said  property  was  on  the  Ist  day  of  August 
1887,  sold  for  delinquent  taxes  for  previous 
years.  On  final  bearing  before  tbe  district 
court  the  petition  was  dismissed,  and  a  decree 
entered,  In  accordance  with  the  prayer  of  tbe 
defendant's  cross  bill,  quieting  his  title,  as 
against  tbe  plaintiff,  upon  the  sattsfactlon  of 
the  latter'B  clabn  on  account  at  money  paid 
for  taxes. 

It  Is  sufficteut  on  tills  appeal  to  notice  one 
of  the  many  objections  to  the  tax  deed  above 
mentioned  as  a  basis  of  the  plaintiff's  claim  of 
title,  vis.  that  It  Is  not  attested  by  tbe  official 
seal  of  the  county  treastn«r.  In  Idrson  t. 
Dickey.  39  Neb.  463.  58  N.  W.  107,  It  was  held* 
(1)  That  the  provision  of  section  1S7  of  tbe 
revenue  law,  requiring  tax  deeds  to  be  vxe- 
cuted  under  the  official  seal  of  tbe  county 
treasurer,  Is  mandatory;  (2)  that,  In  the  ab- 
sence of  a  provision  for  a  seal  by  said  officer, 
he  Is  wltlwnt  authority  to  conamnmate  tbe  sale 
of  lands  for  taxes  by  the  executlim  of  Tali<l 
deeds  tfawefor.   That  decision,  wblch  Li  not 
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only  the  reasonable  and  natural  ccMutmctlon 
of  the  revenue  law,  bat  the  logical  and  neces- 
sary result  of  prevlons  cases.  Is  dedalTe  of 
this  controrersy.  It  follows  tbat  the  decree 
of  the  district  court  must  be  affirmed. 

IRVINE,  0.,  not  Sitting. 


GRAN  et  al.  t.  HOUSTON  et  al. 
(Sapreme  Court  of  Nebraska.   Sept.  18,  1895.) 
IXTOZicATiso  IjiQL'utui— Ao-rioK  pokLobs  or  Sdp- 

POKT— DaMAOBS — EtIOEKVH— ISSTHUCTIONB — Im- 
PEACR1X9  VrRIIICT  BT  AFFmiVlTS  OF  JUBORS — 
KlSCONDUCT  QF  COUNSBI. — RrTJ^W. 

1.  Where,  in  order  to  fairly  and  lntelli(rf- 
blr  present  all  the  issues  in  a  case  to  the  jury 
by  the  iustmctiona,  It  beeomus  necessary  to 
repeat  a  proiwsitioii,  ita  repetition,  in  proper 
i-oimt'ctiou  with  otlier  facts  or  prlncipTes  in- 
volved, is  not  erroneous. 

ii.  It  it)  not  grouiid  for  the  reversal  of  a  case 
that  tlio  trial  Lourt  repeated  a  proposition  of 
Ian*  in  its  instructions,  where  It  does  not  ap- 
pear that  the  eifect  was  to  perplex  or  mislead 
the  jury. 

3.  Within  the  meaning  of  the  words  "all 
damnees,"  in  what  is  known  ns  t!ie  "Liiiuor** 
or  "»locam"  law  (Comp.  St.  1805,  c.  50.  p. 
t!S3).  and  required  by  the  law  to  be  a  condition 
of  the  bond  given  by  each  person  licensed  to 
sell  intoxicating  lienors,  is  included  the  loss  of 
means  of  sapport  of  a  wife  and  the  children  of 
the  husband,  who,  by  drinking  liquors  sold  or 
giren  to  him  in  wboie  or  iu  part  by  the  vendor 
principal  in  the  bond,  or  bis  agents  or  employ^, 
becomes  intoxicated,  and,  by  the  intoxication, 
disabled  or  disqualified,  physically  or  mentally, 
either  partially  or  totally,  for  labor;  also,  bis 
death,  caused  by  the  intoxication. 

4.  The  action  accorded  by  this  act  for  the 
death  caused  by  intoxication  is  not  an  action, 
proper,  for  the  death,  but  for  the  loss  of  means 
of  support,  resulting  from  the  death. 

o.  In  an  action  upon  the  bond,  the  liability 
of  the  sureties  is  coextensive  with  that  of  the 
principal,  nnd,  to  the  extent  of  the  sum  therein 
stated,  they  are  bound  for  the  payment  of  all 
damages  adjudged  against  him;  and  ti'stimony 
which,  in  such  action,  establishes  bis  liability, 
fastens  it  upon  the  sureties. 

ti.  "It  is  a  rule  of  interpretation  universally 
accepted  that  in  giving  coustruction  to  a  statute 
the  court  will  consider  its  policy,  and  the  mis- 
chief to  be  remedied,  nnd  give  it  such  nn  inter^ 
pretation  as  appears  best  calculated  to  advance 
Its  object  by  effectuatiug  the  design  of  the  leg- 
islature."  Wilber  7.  Paine.  1  Ohio,  255. 

7.  "In  an  action  on  the  bond  of  a  saloon 
ke^r,  tbe  first  easuitial  to  be  ^own  is  the 
diminalifieaticD  to  snpport  those  Uiereto  entitled, 
i-aased  or  contributed  to  by  sales  of  intoxicating 
liquors  to  one  upon  whom  legally  devolves  the 
duty  of  fnmishing  such  support;  and  this  dis- 
qualification may  be  either  partial  in  effect,  or 
limited  in  duration  by  reason  of  physical  disa- 
bility, or  it  may  become  complete,  as  by  deatli." 
Hule  announced  in  first  paragraph  of  Chmelir 
Sawyer,  4'2  Neb.  362,  W  M.  W.  547.  approved 
and  followed. 

8.  Where  there  Is  no  controversy  In  the 
evidence  as  to  the  existence  of  a  particular  fact, 
an  instruction  given.  In  which  there  is  an  as- 
sumption of  its  tmth,  will  not  famish  sufficient 
reason  for  a  reversal  of  the  judgment. 

9.  An  instruction  given  in  regard  to  the  rule 
for  eatimatiQg  damages  hdd  correct  and  proper, 
to  the  extent  that  it  stated  the  rule;  and  fur- 
ther, that,  if  the  defendants  desired  a  more  ex- 
tended or  explicit  statement  upon  any  portion 
of  the  subject  therein  embraced,  it  should  have 
been  prepared  and  presented  to  the  court,  with  a 
request  that  it  be  read.  Failure  to  do  so  pre- 
dades  error. 
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10.  An  objection  to  Instrnction  nnmbered  10, 
In  which  It  was  stated  that  certain  admissions 
were  made  In  the  answer,  ftefd  not  well  founded. 

11.  Objections  to  the  language  employed  in 
certain  of  the  instructions  examined,  and  brltl 
not  tenoble. 

12.  The  fact  that  the  wife  consonted  to  or  nc- 
qnlesced  In  the  sale  or  gift  of  intoxicating  liq- 
uors to  the  husband  is  no  defense  or  bur  lo  iin 
action  for  diimages  by  the  wife,  and  in  behalf 
of  her  minor  children,  for  loss  of  niojiiis  of  mi*- 
port  through  the  disability  or  disqualification  of 
tbe  busbund  for  labcr,  caused  by  drinking  the 
intoxicating  liquors. 

Ivl.  In  order  to  be  available  in  an  action, 
new  matter  constituting  a  defense  must  be 
pleaded  in  the  answer.  It  cannot  be  Introduced 
under  a  general  denial. 

14.  Refusal  to  give  instructions  requested  on 
the  question  of  the  proximate  cause  of  the  death 
of  a  person,  alleged  to  have  been  caused  by  in- 
toxication, htld  not  erroneous,  within  tiie  rule 
announced  in  McClay  t.  Worrall,  18  Neb.  44, 
24  N.  W.  429;  Sellars  v.  Foster,  27  Neb.  125, 
42  N.  W.  907;  and  Cornelius  v.  Hultman  (opin- 
ion filed  April  4,  1895)  62  N.  W.  891. 

15.  The  testimony  of  jurors  iu  relation  to 
matters  which  are  essentially  inherent  in  the 
verdict  is  inromiietent,  and  will  not  be  received 
to  impeach  the  verdict. 

16.  The  verdict,  in  its  amount,  when  viewed 
in  connection  with  tbe  evidence,  held  to  show 
that  it  was  not  the  result  of  the  influence  of 

Session  and  prejudice,  but  snstalned  by  the  tes- 
mony. 

17.  The  action  of  the  court  in  excusing  jurors 
Md  not  erroneous. 

18.  Where  an  order  has  been  entered  ex- 
cluding the  witnesses,  and  a  witness  is  called, 
who.  It  appears,  has  disobeyed  the  order,  and 
has  been  present  in  court  daring  the  examina- 
tion of  a  prior  witness,  and  It  further  apponrs 
that  the  evidence  of  the  witness  called  will  be 
noon  a  branch  of  the  case  entirely  different  and 
distinct  from  that  testified  upon  by  the  witness 
preceding  him,  and  has  no  connection  in  suli- 
stance  therewith,  and  it  does  not  ap:>enr  th.it 
the  party  desiring  to  use  tbe  witness  was  at 
fault  in  any  manner  for  bis  disobedience  of  tbe 
order  of  exclusion,  it  Is  not  error  for  the  court 
to  allow  the  witness  to  testify. 

10.  In  order  to  render  an  alleged  error  In  the 
admission  of  testimony  availnlile  in  a  review  of 
a  Cflf^e  by  this  court,  the  record  must  disclose  an 
objection  made  iu  the  trial  court  to  tbe  intro- 
durlion  of  the  particular  piece  of  testimony,  a 
ruling  obtained  thereon,  and,  if  adverse,  an  ex- 
ception taken. 

20.  Where  it  is  assigned  for  error  that  there 
was  misconduct  of  attorney  for  the  prevailing 
party  during  the  course  of  argument  to  the  ju- 
ry, consisting  of  language  used  or  statements 
made  prejudioiftt  to  the  rights  of  the  adverse 
party,  the  attention  of  the  trial  court  most  t>« 
called  to  the  language  or  statements  by  an  ob- 
jection, and,  if  overruled,  an  exception  taken, 
and  this  portion  of  the  proceedings  nicorporated 
in  the  bill  of  exceptions.  It  will  then  be  re- 
viewed by  this  court;  otherwise  not, 

21.  Where,  so  far  as  the  evidence  discloses, 
no  one  was  present  at  the  time  of  the  death  of 
deceased,  hrld,  that  the  evidvnce  of  the  coroner, 
who  was  also  a  physician  and  surgeon,  in  which 
he  stated  bis  opinion  on  the  subject,  was  ad- 
missible to  show  the  manner  of  death. 

22.  Where  a  question  Is  asked  of  a  witness, 
and  his  answer,  which  is  responsive  to  the  ques- 
tion, is  received  withont  objection,  and  motion 
is  then  made  by  counsel  to  strike  out  tb  i  evi- 
deince  contained,  on  the  ground  of  its  incom- 
petency, it  is  discetlonary  with  the  court  wheth- 
er it  will  sustain  the  motion  or  not. 

28.  "The  fact  that  a  saloon  keeper,  prior  to 
the  sales  complained  of  In  a  civil  damage  case, 
had  instnictea  his  servants  not  to  sell  bquor  to 
the  deceased,  is  inadmissible  in  evidence,  as  not 
tending  to  prove  that  such  sales  were  not  in 
fact  made.    The  rule  announced  in  the  third 
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pancmph  of  the  »llAbtH  in  Honrton  r.  Gran.  | 
88  NeK  687,  57  N,  W.  403.  foUowed  and  ad-  i 
hered  to.  I 

24.  Evidence  which  tended  to  prove  that  the 
money  earned  by  the  hiiBhnnd  while  living  wan  ! 
the  Boorce  of,  and  devoted  to.  the  support  of  the 
wife  end  children,  hrld  admisxible. 

25.  The  ruling  of  the  court  ns  to  the  admissi- 
bility  of  certain  evidence  durinx  the  crosa-ex- 
amtnation  of  one  of  the  defendants  In  regard  to 
his  connection  with  the  saloon  busineps  exRm- 
iued  and  approved. 

20.  A  motion  for  new  trial  will  not  he  grant- 
pd  on  account  of  newly-discovered  evidenc^  nn- 
lesB  it  would  be  sufficient  to  render  clear  what 
was  before  doahtful,  or  of  so  controlling  a  na-  | 
tnre  as  to  probably  chanRe  the  verdict. 

27.  The  statements  of  an  affidavit  in  relation 
to  the  misconduct  of  a  jaror  examined,  and  Arid 
Insufficient 
rSyllabua  by  the  Court.) 

Error  to  district  court,  Lancaster  county; 
Strode,  Judge. 

Action  by  Mary  J.  Houston  and  othern 
against  Jolin  Gran  and  others.  FlalntifFa  bad 
jod^ent.  and  defendants  bring  error.  Af- 
firmed. 

O.  M.  Lambertaon,  for  pialntiffs  In  error. 
Rlcketts  &  Wilson,  for  defendants  In  error. 

HARRISON*,  J.  On  the  5th  day  of  Decem- 
ber, A.  D.  1889,  Mary  J.  Houston,  for  herself, 
and  on  behalf  of  her  minor  children.  Instituted 
this  action  in  the  district  court  of  Lancaster 
county  against  John  Gran,  a  retail  dealer  in 
liquor  in  the  city  of  Lincoln,  and  the  sureties 
on  his  bond.  Jerrj-  Harrington  and  Thomas 
Carr.  In  the  petition  it  is  alleged:  That  on 
the  30th  day  of  March.  1889.  John  Gran  was 
engaged  In  the  business  of  selling  malt,  spir- 
ituous, and  vinous  liquoi-s  In  the  city  of  liln- 
coin,  under  a  license  authorizing  him  to  con- 
duet  such  a  business,  granted  to  him  on  or 
about  the  Hth  day  of  April.  1889,  by  the  prop- 
er authorities  of  the  citj-.  That  on  March  19. 
1889,  John  Gran,  together  with  Thomas  Carr 
and  Jerry  Harrington,  as  bis  sureties,  entered 
Into  a  bond  to  the  state  of  Nebraska.  In  the 
sum  of  $5,000.  and  which  bond  contained  the 
conditions  required  by  our  statutory  law  reg- 
ulating the  execution  of  such  bonds.  "That 
on  the  13th  day  of  March,  1889,  the  plalntitT 
Mary  J.  Houston  was,  and  for  more  than  fif- 
teen years  prior  thereto  bad  been,  the  wife  of 
one  James  Houston,  now  deceased,  and  that 
said  Houstons  were  residents  of  tlie  city  of 
Lincoln,  Lancaster  county.  Nebraska,  and  the 
other  plaintiffs  are  their  lawful  children. 
Fourth.  That  on  tlie  ?Oth  day  of  March,  1889, 
tbe  said  James  H.  Uuuston,  deceased,  her  hus- 
band, and  the  father  of  the  children  plaintiffs, 
became  greatly  Intoxicated,  and  continued  In 
a  fit  of  intoxication  the  whole  of  the  said  day 
and  evening  of  the  SOXh  day  of  March,  1889. 
and  that  he  spent  the  afternoon  and  evening 
of  said  day  in  the  saloon  and  place  of  business 
(tf  the  defendant  John  Oran,  In  said  coimty 
and  said  state.  Fifth.  That  the  defendant 
John  Gran  sold.  gave,  and  furnished  to  him. 
ths  said  James  H.  Houston,  the  liquors  that 
caused  his  intoxication  on  the  said  3<)th  day 
of  March,  1889.  and  furnished  him  the  said 


IlquMv  in  snfllclent  quantities  to  cause  Us  fn- 
toxlcatiott,  and  did  cause  his  intoxlcati'm,  and 
he  continued  to  sell  and  furuliih  llquws  to  «M 
James  H.  Houston,  deceased,  after  be  had  be- 
come so  intoxicated.  Sixth.  That  <m  the  even- 
ing of  the  said  .30th  day  of  March.  1SS9.  the 
said  James  H,  Houston,  while  Intoxicated 
from  tiie  effects  of  the  liquors  bo  wAi  and  giv- 
en and  fnmlshed  to  him  as  aforesaid,  in  so 
much  as  to  not  be  able  to  care  for  himself.  «- 
protect  his  person  from  snmnmdtng  danger, 
wnndraed  upm  the  tracks  of  the  C,  B.  &  Q. 
Rnili-oad  Oompany,  In  said  city  oi  Lincoln,  io 
the  dark  of  the  night,  where  be  was.  by  res- 
son  of  said  intgxicatlott  and  his  debauched  and 
Irobedle  condition,  cansed  said  Uquor,  nm 
over  and  killed  by  the  cars  of  said  cMnpany. 
and  where  he  was  subsequently  found  muti- 
lated by  the  trains  of  satd  company.  Seventh. 
The  plalntltTs  were  all  dependent  upon  the 
said  James  H.  Houston  for  their  means  at 
support.  And  the  iHweeds  of  his  labor  and 
earnings  amonnted  to  about  ILSOO  per  year, 
which  he  applied  to  the  support  of  these  philn- 
tiffs.  That  be  was  about  forty  years  of  age, 
healthy,  energetic,  and  Industrious,  and  a 
skilled  mechanic.  Blghth.  The  plaintiff  Msiy 
J,  HoiBton  and  said  minor  children  constitute 
one  family,  and  are  entirety  without  the  means 
of  support.  The  plaintiffs  have  sustained  dam- 
ages In  the  premises  In  the  sum  of  (5,000,  to- 
gether with  Interest  tha«on  bom  the  3(Hh  day 
of  March.  iS8&."  The  prayer  of  the  petition 
was  for  Jndgment  In  the  sum  of  95,000,  inter- 
est, and  costs.  To  the  petition.  Gran  and  his 
sureties  filed  the  following  answer:  "They 
.idnilt  that  John  Gran  was  cni.^gcd  In  the 
business  of  selling  malt,  spirituous,  and  vinous 
liquors,  under  a  license  duly  granted  by  the 
city  of  Lincoln,  at  the  time  and  place  men- 
tioned In  the  petition.  They  also  admit  that 
they  aecuted  and  delivered  a  bond  to  the  city 
of  Lincoln,  and  that  the  bond  in  question  Is 
descriljed  in  the  plalutllTs  i>etttl(»i;  but  they 
deny  each  and  every  other  allegation  contained 
In  said  petition,  except  as  herein  expresdy 
admitted."  A  trial  of  the  Issues  resulted  In  a 
verdict  against  Gran  and  hia  sureties  la  the 
sum  of  9100.  This,  In  error  proceedings  to 
this  ct>urt  on  the  part  of  Urs.  Houston  and 
the  clilldnm,  was  reversed,  and  the  case  re- 
manded to  the  district  court.  For  reptn-t  of 
this  decision,  see  38  Neb.  687.  S7  N.  W.  403. 
In  tlie  second  trial  of  the  case  in  the  district 
court.  Mi-s.  Houston  and  the  <4illdren  received 
a  verdict  for  $5,V0a  A  Borate  motion  'for 
new  trial  was  filed  for  Jeny  Harrlngbm,  and 
a  joint  one  for  John  Gran  and  Thomas  Can*, 
which  were,  on  hearing,  overruled,  and  tvdg:- 
ment  rendered  In  accordance  with  the  verdict. 
A-  separate  petition  In  error  has  been  filed  hi 
this  court  on  behalf  of  Harrington,  and  a  joint 
one  for  the  other  two  Interested  parHes,  Gian 
and  Carr,  to  obtiiln  a  review  of  the  proceed- 
ings during  the  trial  of  the  case  in  the  dhs- 
trlct  court. 

The  flrat  error  of  which  complaint  Is  mad<- 
and  argued  In  the  brief  filed  for  plaintiff  iu 
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error  Is  therein  staled  as  follows:  "The  trial 
Judge  erred  lu  tbe  lustructions  given,'  as  a 
whole,  and  in  giving  undue  prominence  to 
the  Idea  that  the  amount  of  liquor  furnished, 
and  the  time  when  given,  and  the  condition 
of  the  deceased,  as  to  being  drunk  or  sober, 
was  of  little  importance."  It  Is  abl?  and 
strenuously  contended  that  the  proposition 
that  "cTery  peiwu  who  sells  or  giv^i  Intoxi- 
cating liquors  to  another,  and  thereby,  in 
whole  or  In  part,  causes  such  Intoxication  of 
such  person,  is  liable  for  the  consequences  of 
nuch  intoxication,"  was  given,  and  many 
times,  in  different  form  or  phrase,  and  lu  sev- 
t'val  Instructions  repeated,  and  thus  undue 
prominence  was  given  to  the  idea  expressed, 
to  the  exclusion  of  other  Important  Issues  In 
the  case;  that  the  tendency  was  to  mislead 
the  Jury;  and  that  it  had  the  effect  of  mis- 
leading the  Jury.  As  the  result  of  a  careful 
examination  of  the  instructions  in  which  any 
expression  appears  In  reference  to  the  partic- 
ular idea  or  portion  of  the  Issues  which  It  is 
claimed  was  unduly  repeated  In  connection 
with  the  other  Instructions  given,  and  the  tes- 
timony adduced  during  the  trial,  we  are  con- 
vinced that  they  are  not  open  to  the  criticism 
made  by  counsel;  at  least,  not  to  the  extent 
urged  in  the  ailment.  It  was  necessary, 
in  properly  instructing  the  Jury  as  to  the  dif- 
ferent phases  of  the  case  as  presented  by  the 
evidence,  to  embody  this  idea  In  several  of 
the  instrnctions;  and  while  there  may  have 
been  repetitions  which  were  not  necessaries, 
or  which,  in  the  opinion  of  counsel  or  this 
court,  were  unnecessary,  yet  there  were  none 
which  tended— nor  did  they,  as  a  whole,  tend 
—to  mirfead  the  jury,  nor  can  we  believe  the 
Jury  was  misled  by  thera.  Hence  there  was 
no  prejudice  to  the  rights  of  plaintiff  In  er^ 
ror,  and  the  action  of  the  court— the  ground 
for  this  complaint— furnishes  no  tenable  rea- 
Hon  for  a  reversal  of  the  case.  Beebrock  v. 
Fednwa,  30  Neb.  424,  40  N.  W.  650;  Carstens 
V.  McDonald,  38  Neb.  862,  57  N.  W.  737; 
Hill  r.  State,  42  Neb.  503.  60  N.  W.  916. 

It  Is  farther  urged  that  the  Instructions 
M-ere  unfair  and  erroneous  In  so  far  as  the 
rights  and  Interests  of  the  sureties  on  the 
Iwnd  were  Involved,  and  that  a  distinction 
should  be  drawn  between  the  liability  of  the 
sureties  upon  the  bond  of  a  liquor  dealer,  and 
that  of  the  principal,  and.  as  against  the 
surety,  the  proof  that  the  injuries  were  the 
direct  result  of  the  intoxication  caused  by 
the  principal  In  the  bond  should  be  of  the 
clearest  character;  that,  quoting  from  the 
opinion  In  Curtln  t.  Atkinson,  36  Neb.  110, 
54  N.  W.  131,  "An  undertaking  will  be  strict- 
ly construed  In  favor  of  the  sureties,  and 
their  liability  will  not  be  extended  beyond 
their  specific  agreement."  The  rule  an- 
nounced In  that  case  was  applied  to  sureties 
on  statutory  bonds  of  retail  liquor  dealers. 
The  condition  of  the  bond  required  by  stotute 
to  be  given  by  a  retail  liquor  dealer  Is  "that 
he  will  not  violate  any  of  the  provisions  of 
this  act  and  that  he  will  pay  all  damages. 


flues  and  penalties  and  forfeitures  whldi 
may  bu  adjudged  against  him  under  the  pro- 
visions of  this  act."  Ejection  6,  c  50  (entitled 
"Liquors")  Comp.  St.  1893.  p.  685.  And  to 
this  the  sureties  bind  themselves.  In  section 
15  of  the  same  chapter  it  Is  provided:  *"ihe 
person  so  licensed  shall  pay  all  damages  tliat 
the  community  or  Individuals  may  sustain 
in  consequence  of  such  traffic,  he  shall  sup- 
port all  paupers,  widows,  and  orphans,  and 
the  expenses  of  all  civil  and  criminal  prosecu- 
tions growing  out  of,  or  Justly  attHbuted  to 
his  traffic  in  Intoxicating  drinks;  said  dam- 
ages and  exp^ises  to  be  recovered  In  any 
court  of  competent  Jurisdiction  by  any  dvil 
action  on  the  bond  named  and  required  In 
section  0  of  this  act,  u  copy  of  which,  duly 
authenticateil,  shall  be  taken  in  evidence  in 
any  court  of  justice  In  this  state."  And  In 
section  10:  "It  shall  be  hiwful  for  any  mar- 
ried woman  or  any  other  person  at  her  request 
to  Institute  and  maintain  In  her  own  name  a 
suit  on  any  such  bond  for  all  damages  suit- 
talned  by  herself  and  children  on  account  of 
such  traffic,  and  the  money  when  collected 
shall  be  paid  over  for  the  use  of  herself  and 
children."  It  Is  clear  that  the  sureties,  by 
signing  the  bond,  bind  themselves  that  the 
principal  shall  pay  all  damages  for  which  he 
may  become  liable  uuder  the  provisions  of 
the  liquor  act  {or,  as  It  Is  popularly  designat- 
ed ''Slocum  Law"),  and  that  such  damages 
may  accrue  to  any  Individual,  and  be  re- 
covered by  civil  action  on  the  bond;  and  the 
term  "Individual"  includes  a  married  woman 
who  may  sustain  any  damages  on  account 
of  the  traffic  in  liquors  by  the  vendor,  prin- 
cipal in  the  bond,  and  that  her  suit  may  be 
for  all  damnK(«  sustained  by  herself  and  her 
children.  Within  "all  damages"  la  Included 
loss  of  means  of  support,  and  within  "means 
of  support,"  the  disability  or  disqualification 
of  a  husband,  through  intemperance  caused 
by  drinking  liquors,  either  partial  or  total, 
physical  or  mental,  as  partial  or  total  Insan- 
ity caused  by  intoxication,  and  incapacltattng 
for  labor;  also  the  death,  not  In  an  action  for 
the  death  of  the  party,  except  in  that  its 
eventuating  from  the  intoxication  causes  a 
loss  of  support.  The  liability  of  the  sureties, 
with  reference  to  the  damages.  Is  coextensive 
with  that  of  the  principal  in  the  bond,  and, 
to  the  extent  of  the  sum  therein  named, 
they  are  bound  for  the  payment  of  all  dam- 
ages adjudged  against  blm,  and  the  testi- 
mony which  establishes  a  liability  against 
totm  in  an  action  on  the  bond  fastens  it  upon 
them;  and  the  Instructions  in  this  case  which 
It  is  claimed  were  objectionable,  and  more 
partldilarly  so  in  their  effect  upon  the  Inters 
ests  of  the  sureties.  If  competent  and  unob- 
jectionable when  viewed  as  affecting  the 
rights  and  liabilities  of  the  principal  In  the 
bond,  were  equally  so  as  to  the  suretlefl  and 
their  liabilities  arising  from  their  contract 
evidenced  by  the  bond.  53ome  particular 
stress  Is  given  by  counsel,  in  the  argument, 
to  the  use  of  the  word  'Injured"  In  section  6 
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of  tlie  liquor  Ift-w,  In  the  pwtlon  thereof 
wherein  it  la  stated:  "Any  bond  taken  pnr- 
raaut  to  this  section  may  be  sned  upon  for 
the  use  of  any  person  or  his  legal  repre- 
aentatlves,  who  may  be  Injured  by  reason 
of  the  aelUnff  or  glTloK  away  any  Intoxicating 
liquor  by  the  person  licensed,  or  by  his  agmt 
or  servant."  But  we  think  the  word  **tn> 
jured,"  here,  is  synonymous  with  the  word 
"damaged,"  and  the  true  reading  and  mean- 
ing of  the  part  of  the  sectiou  referred  to  is, 
"any  poson  who  may  be  Injured,"— In  other 
words,  may  sutfer  damage. 

It  la  furthw  InsiBtod  (and  lure  we  have  tiw 
pith  of  the  argument  fif  counsel  on  this  branch 
of  the  case):  That  the  doctrine  that  any  AeaSr 
er  who  furnished  any  of  the  liquor  by  which 
intoxication  was  produced,  is  liable,  cannot  be 
ntended  or  held  to  cover  a  case  where  death 
is  the  ultimate  result  of  the  Intoxication. 
That  this  appears  from  section  13  (tf  tlie  Uq- 
uw  law,  which  is  as  follows:  "On  the  trial 
of  any  suit  under  the  prorislons  hereof,  the 
cause  or  foundation  of  which  shall  he  tiie  acts 
done  or  injuries  inflicted  by  a  person  under  the 
influence  of  liquor,  it  shall  miiy  be  necessary 
to  Bustab)  the  action  to  prore  that  the  defend- 
ant or  defendants  sold  or  gave  liquor  to  the 
perstm  so  Intoxicated  or  under  the  influraice 
of  hquor,  wliose  acts  or  luJuries  are  com- 
plained of,  on  that  day  or  about  that  time, 
when  said  acts  were  committed  mv  said  Inju- 
ries recelTod;  and  in  an  actlra  for  damages 
brought  by  a  married  woman  or  other  i>er8on 
whose  support  l^ally  derolTea  upon  a  person 
dlsquallfled  by  tntenqrerance  from  earning  the 
same.  It  shall  only  be  necessary  to  prove  that 
the  defendant  has  given  or  sold  intoxicating 
drinks  to  such  person  during  the  period  of 
such  disqualification."  That  the  statooent 
tliat  *it  shall  only  be  neoeasary  to  iwore  that 
the  defendant  has  given  or  sold  intoxicating 
drinks  to  such  person  during  the  period  of 
such  dlsqnallflcatton"  refers  to  th^  disqualifi- 
catloa  of  intemperance,  alone,  and  does  not 
include  death,  eapeclally  when  atrlct^  con- 
strued, aa  Is  contended  It  must  b^  aa  against 
the  sureties  iq^n  a,  bond.  In  sectiim  678,  Gen. 
St.  1873,  identical  with  sectlm  18,  excqtt  In 
the  last  dause  thereof,  which  is  the  one  now 
under  consideration.  It  was  provided  aa  t<A- 
lows:  "It  Aall  only  be  necessaryto  prove  that 
the  defendant  baa  given  or  sold  intoxicating 
drinks  to  sudi  persm  In  quantities  sufficient 
to  produce  intoxication  or  when  under  the  in- 
fluence ot  liquor."  In  18S1  the  diapter  con- 
taining section  570  was  r^ealed.  and  the 
chaptw,  section  18  of  which  we  liave  quoted, 
was  enacted,  and  section  S70  reproduced,  with 
the  exception  and  cliange  we  have  shown. 
In  the  law,  as  It  existed  In  1S73.  the  idea  was 
expressed  that  it  waa  only  when  liquor  had 
been  givra  or  sold  to  a  person  In  quantities 
sufficient  to  produce  intoxication,  or  the  per- 
son was,  at  the  time  of  the  furnishing  of  the 
liquor,  under  the  influence  of  liquor,  that  lia- 
bility would  arise.  In  the  enactment  of  1881 
this  waa  abandoned,  and  the  "eontrlbutlon" 


idea  adopted  by  the  l^Klslature,  and  emlxidled 
In  this  later  act  on  the  subject  It  was  un- 
doubtedly the  intention  of  the  lamnakeia.  ip 
enaethig  the  law  of  1881.  to  pass  a  statute  ui>- 
on  the  subject  invcdved.  complete  wltbhi  Itself, 
and  to  embrace  In  partictdar  the  matter  uf 
any  damages  arlahig  from  the  tiafflc  licensed 
under  its  pravlsions,  even  to  the  quantity  and 
quality  of  evidence  necessary  to  be  introduced 
in  an  action  Instituted  thn^ur.  Ita  wording 
is  "all  damages."  The  intoit  is  unrnMakabte. 
And  to  say  that  where  the  Intoxlcatkm  pro- 
docea  a  partial  disqualification  u  action  will 
Ue:  where  It  produces  a  total  disability,  either 
mentally  or  physically,  but  the  mere  breatb  of 
life  remains,  a  liability  arises;  but  where 
death  raisues  «*  Is  caused,  and  the  means  of 
support  are  permanently  destroyed,  there  la  no 
cause  of  action.— would  be  a  construction  vio- 
lative and  destructive  of  the  legisUitive  Intent. 
And  although  the  meaning  which  luclodea  the 
damages  for  loss  of  support  by  death  of  the 
husband,  caused  by  Intoxication,  may  be  ealJ 
to  be  not  strictly  witblu  the  wwds  or  hinguage 
«npl<^ed  In  the  phrase  In  relatliwi  to  the  proof 
to  be  adduced.  It  Is  clearly  within  the  binguagp 
of  the  other  portion,  and  expressive  of  tiie  aii- 
parent  design  of  the  legislature  and  ratlr^y 
harmonious  with  the  spirit  and  policy  of  tlie 
kiw;  and  the  section  Ui  regard  to  evidence 
must  be  hiterpreted  in  connection  with  the 
other  portions  of  the  law,  aid  in  unlaiMi  with 
its  sphit  and  policy,  and  to  be  applicable  Id 
such  an  action  as  the  one  at  bar,  where  it  is 
predicated  upixi  the  loss  of  support  of  the  wife 
and  children,  daimed  to  have  been  cansed  by 
intoxication  of  the  husband,  and  aa  aenlnst 
the  vendor  of  the  liquors  drunk,  which.  In 
whole  or-ln  part,  caused  the  Intcuclcatlon,  or 
his  bondsmen.  "It  la  a  rale  of  lnter]^«tatlon 
universally  accepted,  that  In  giving  a  construe^ 
tlon  to  a  statute  the  court  wUl  conaldw  ita 
policy,  and  the  mischief  to  be  ranedled,  mid 
give  It  such  an  interpretation  as  anraara  best 
calculated  to  advance  its  object  hy  effectuat- 
ing the  dedgn  of  the  legislature."  Wilber  v. 
Falne,  1  Ohio,  255.  "In  au  action  oo  the 
bond  of  a  saloon  keeper,  the  fact  essential  to 
be  ahown  la  the  diaquallflcatim  to  supixH-t 
those  thereto  entitled,  caused  or  contributed 
to  by  sales  of  Intfslcuting  liquors  to  one  upon 
whom  legally  devolves  the  duty  of  fumtsbliis 
such  suivort;  and  this  disqualification  way 
be  either  partial  in  effect,  w  limited  In  dunt- 
tlon,  1^  reason  ot  physical  disability,  or  It  may 
become  complete,  as  In  death."  Ghmellr  v. 
Sawyer,  42  Neb^  362,  60  N.  W.  M7.  The  pre- 
po'tde'ance  of  authority  and  the  weight  uf 
argument  may  be  said  to  sustain  a  rl^t  of 
actkm  for  damages  consisting  of  an  hijiny  to. 
or  loaa  oC,  tlw  means  of  Bun^ort  of  the  plain- 
tittt  the  result  of  the  death  of  the  husband 
fmn  Intoxication  caused  by  drinking  UqiioTH. 
Smith  V.  Reynolds,  8  Una,  128;  Bnuwy  v. 
Addis,  71  lU.  273;  Schroeder  v.  Crawford.  M 
ID.  SOT:  Head  v.  Stratton,  87  N.  Y.  403; 
HackeU  v.  Smelsey,  77  IlL  100;  Davis  r. 
Standlsh.  26  Hui^        Bafferty  t.  Buckuun. 
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IR  I«wn,  195;  Cbroellr  r.  Sawyer,  supra; 
Boose  T.  Perkins,  9  Neb.  301.  2  N.  W.  715: 
Thomas  r.  Hlnkley,  19  Neb.  324,  27  N.  W. 
:i31;  Scott  V.  Chope,  33  Neb.  41,'  40  N.  W. 
940:  Black,  latox.  Llq.  {  310;  Brockway  v. 
Patterson  (Mich.)  40  N.  W.  192;  Kerkow  T. 
Bauer,  16  Neb.  ISO,  18  N.  W.  27. 

It  Is  assigned  for  error  tbat  "tbe  court  err- 
ed In  giving  tbe  eiebtb  instmctloa."  This 
Infltruction  was  as  follows:  "If  you  find  from 
tlie  eTidence  in  this  case  that  the  lutozlca- 
tioQ  of  James  H.  Houston  was  such  as  to  de- 
prive him  of  the  normal  tise  of  his  faculties, 
either  physical  or  mental,  so  tliat  he  was 
rendered  incapable  of  caring  for  himself, 
and  of  protecting  himself  from  the  results  of 
accidents  or  circumstances  to  which  he  was 
subjected,  and  that  by  reason  of  such  de- 
priratlon  of  his  normal  powers  of  body  or 
mind,  his  death  was  produced  by  his  Inabil- 
ity to  protect  or  defend  himself  against  the 
circumstances  which  threatened  bis  life,  and 
tbat  his  death  was  caused  by  such  Inability 
(o  so  protect  and  defend  himself,  then  you 
are  instructed  that  such  intoxication  Is  to  be 
deemed  and  taken  as  the  cause  of  his  death. 
•  •  ••'  It  ia  claimed  tliat  the  court.  In  the 
Hi-st  sentence  of  the  Instruction,  assumed  the 
fuct  of  the  Intoxication  of  James  H.  Houston, 
and,  further,  tliat  the  instruction  was  incon- 
sistent or  in  conflict  with  others  of  the  cliarge, 
in  which  the  jury  were  told  that,  if  the  par- 
ty obtained  a  portion  of  the  liquor  which 
caused  tbe  intoxication  of  the  defendant.  It 
was  sufflclent  to  fix  a  liability  upon  defend- 
ant, while  in  this  the  Jury  were  Informed 
tbat  the  intoxication  must  be  such  as  to  de- 
prive the  deceased  of  his  normal  powers  of 
body  and  mind,  and  I'ender  him  Incapable 
of  caring  for  himself.  As  to  the  first  portion 
of  the  objection,  there  was  no  conflict  in  the 
evidence  as  to  the  intoxication  of  the  de- 
ceased dnring  a  part  of  the  day  and  the  eren- 
ii>g  prior  to  his  death.  It  was  a  fact  which 
was  not  contrOTerted,  and  ft  was  not  error  for 
the  court  to  state  It  as  It  did  in  the  Instruc- 
tion. Tbomp.  Trials,  |  2295.  With  reference 
to  tbe  second  objection,  It  will  suftlce  to  say 
that  tbe  court  charged  that  the  intoxication 
most  be  sucb  as  to  become  the  cause  of 
death.  In  the  eighth  Instruction,  and  in  the 
others  as  to  the  liability  arising  from  con- 
tributing to  the  existence  of  such  condition, 
which  was  entirely  competent  and  proper. 

It  la  urged  tbat  the  fifteenth.  Instruction 
was  erroneous.  In  that  It  told  the  Jury  that 
It  was  proper,  in  estimating  the  damages,  to 
take  into  conrideratlon  the  probable  length 
or  life  of  tbe  deceased,  but. took  no  notice  of 
the  fact  that  tbe  period  during  which  tbe 
plaintiff  In  the  action  would  be  entitled  to  the 
■uppotrt  of  the  husband  would  be  during  tbetr 
jtdnt  Ures,  and,  further,  that  it  should  have 
called  attention  to  tlie  drinking  habits  of  tbe 
deceased.  The  tnatmctlon  referred  to  was 
inch  a  me  as  has  been  approred  by  this 
court  In  similar  cases  (Roose  v.  Perkins,  0 
NebL  Z14,  3  N.  W.  715;  Sellan  t.  Poster,  27 


I  Xeb.  118,  42  N.  W.  907;  King  v.  Bell,  18  Neb. 
I  415,  14  N.  W.  141),  ana  was,  to  the  extent 
I  tbat  it  purported  to  eoTer  tbe  issues  in  the 
case,  correct,  and  In  It  tbe  jury  were  told  to 
take  into  consideration  tbe  habits  of  tbe  de- 
ceased. If  a  more  extended  and  explicit  In- 
struction liad  been  desired  upou  the  subject 
embraced  In  this,  it  should  have  been  pre- 
pared and  presented  by  tlie  party,  with  a  re- 
quest that  it  be  given.  Eveu  conceding  that 
there  was  error  committed  in  tbe  respect 
claimed  by  counsel,  1.  e.  that  there  was  a 
failure  to  notice  and  call  attention  to  the  ex- 
pectancy of  the  joint  lives  of  plalutlCC  and  de- 
ceased, it  may  be  said  that  It  was  not  preju- 
dlcfni  to  the  rights  of  defendants.  Tbe  rights 
of  the  five  children,  of  ages  ranging  from 
3  yeai^  to  15,  were  to  be  weighed,  and  In 
view  of  the  sum  which  It  was  testiSed  that 
deceased  could  earn  per  day,  etc.,  the  amount 
of  the  verdict  cannot  be  said  to  be  excesaive 
for  lack  of  consideration  by  the  jury  of  tlie 
element  which  it  Is  claimed  was  omitted  Id 
the  instructions. 

It  is  claimed  that  the  court  erred  In  giving 
the  sixteenth  instruction.  In  which  the  Jury 
were  told  that  if  they  found  against  the  prin- 
cipal defendant,  the  saloon  keeper,  they 
should  also  find  against  the  bondsmen,  as 
tbe  execution  of  the  bond  was  admitted  by 
the  answer.  We  do  not  think  this  objection 
is  tenable.  A  fair  construction  of  the  aver- 
ments of  the  answer  in  regard  to  the  bond 
may,  we  think,  be  said  to  support  the  state- 
ment of  the  court  In  the  Instruction, 

It  Is  next  claimed  that  the  court  erred  in 
giving  on  Its  own  motion  the  sixth,  seventh, 
eighth,  ninth,  tenth,  fifteenth,  and  slxteentlt 
Instructions,  and  tiie  seventh  Is  attacked  as 
being  erroneuu^i  and  prejudicial  in  the  por- 
tion wherein  it  was  said:  "You  are  instruct- 
ed that  If  you  find  from  the  evidence  tbat  the 
defendant  Gran,  by  himself  or  by  his  ser- 
vants or  employes,  sold,  gave,  or  furnished  to 
said  Houston  Intoxicating  liquors  In  any 
quantity  whatever,  which  liquors  aided  In 
producing  a  state  of  intoxication,  •  •  *"' 
and  more  particularly  the  words  "any  quan- 
tity whatever,"  by  which  It  is  claimed  the 
Jury  would  be  Induced  to  believe  that  if 
liquor  had  been  obt^ilned  by  deceased  in 
Gran's  saloon,  in  even  the  smallest  quontity. 
it  would  be  sufficient  to  raise  a  liability.  It 
must  be  remembered  that  the  words  were 
followed  by  others  in  which  the  jury  receiv- 
ed the  information  that  the  liquor,  whatever 
the  quantity,  must  have  been  sufficient  to 
aid  In  producing  tbe  Intoxication,  and  must 
have  contributed  to  the  Intoxication.  The 
words  used  were  probably  not  tbe  best  which 
could  have  been  employed,  and  it  is  probable 
that  the  Idea  of  contribution  In  producing 
the  Intoxication  was  more  finely  drawn  or 
minimized  than  was  entirely  proper;  but, 
even  If  this  be  true.  In  view  of  the  evidence 
In  relation  to  the  point  involved,  and  sought 
to  be  conveyed  by  the  instruction,  I.  e.  the 
amount  of  liquor.  If  any,  furnished  Houston 
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at  Gran's  bsIood,  we  cannot  believe  that  It 
misled  the  Jury,  or  prejudiced  the  rights  of 
the  complaining  parties. 

It  iB  next  argued  that  the  ninth  instruction 
proceeds  upon  the  assumption  that  defend- 
ant Oran  had  furnished  the  means  of  In- 
toxication. We  do  not  think  the  Instruction 
Is  open  to  the  objection  urged  against  It. 
<;ouns8l  contends  that  the  law  only  makes 
defendants  liable  when  liquors  are  sold  or 
given  to  the  party  by  the  dealer,  bis  agents 
or  servants;  that  other  persons  may  have 
purchased  liquors  In  Gran's  saloon,  and  giv- 
fn  them  to  Houston  without  the  knowledge 
of  Gran,  and.  If  so,  the  sureties  would  not 
be  liable;  that  all  the  evidence  agrees  that 
Houston  had  no  money,  and  if  he  drank  In 
Carr's  saloon  the  liquors  were  purchased  by 
others;  that  defendants  are  only  liable,  If 
liable  at  all.  for  liquors  sold  or  given  by  de- 
fendant Gran  to  tbe  deceased.  Without  dls- 
<ni88ing  the  point  attempted  to  be  presented 
by  tbe  foregoing  statement,  we  will  say  that 
It  appears  from  the  evidence  of  witnesses  for 
both  plaintiff  and  defendants  that  Houston 
had  mon^,  and  disidayed  It  in  the  saloon  in 
question,  on  the  day  on  which  It  la  alleged 
In  the  petition  he  obtained  the  Uqnors  there, 
and  there  la  anfllcient  testimony  to  support 
a  finding  that  he  received  some  liquor  there 
on  that  day,  for  which  he  paid.  Tbe  remain- 
der of  the  argument  under  this  heading  Is 
mainly  devoted  to  oombatlng,  with  tbe  vim 
and  skill  poaaessed  by  counsel,  the  contrl- 
bntton  Idea,  and  the  manner  of  its  exposition 
nnd  conveyance  through  the  Instrumentality 
of  the  instruetlons  to  tbe  Jury;  and,  as  we 
have  hereinbefore  noticed  and  disposed  of  this 
question,  it  need  not  be  further  commented 
upon  here. 

It  is  alleged,  *^e  court  erred  In  giving  on 
Its  own  motion  the  eleventh  lnBtrucU<ni,  and 
In  refusing  to  give  the  twelfth  Instruction 
asked  by  the  defendants."  By  these  Instruc- 
tions the  question  la  raised  of  whether  the 
<<onsent  or  acquiescence  of  Mrs.  Houston  In 
tbe  selling  or  furnishing  ct  tbe  liquws  to 
her  huslnnd  constituted  a  defense  to  the 
action,  or  sboQid.  If  shown,  he  taken  Into  con- 
sideration by  the  jury  in  estimating  tbe  dam- 
ages, and  in  mitigation  thereof.  The  rule 
governing  this  question  was  announced  by 
this  court  in  the  case  of  Buckmaster  r.  Mc- 
Klroy.  20  Nebi  555,  31  N.  W.  76,  In  which 
It  n-as  held  that  a  party  who  purchaaed,  paid 
for.  and  drank  liquors  could  maintain  an 
action  for  damages  resultli^  to  himself  from 
the  intoxication  produced  by  the  liquors.  The 
(trtndple  involved  In  the  prasent  case,  where 
It  Is  sought  to  Interpose  the  consent  of  the 
wife,  one  of  tbe  Injured  parties,  as  a  de> 
fense.  Is  the  8am&  We  are  unable  to  agree 
with  counsel  In  the  proposition  that  there  Is 
H  distinction  between  tbe  two  cases.  Tbe 
rule  announced  In  Buckmaster  v.  McBlroy 
was  mentlwied  In  the  case  of  Cnrtln  v.  Atkln- 
Ki<n.  snpni,  in  connertlnn  with  other  decisions 
involving  the  liability  of  liquor  dealers,  and 


moiv  eKpeclally  that  of  the  sureties  on  tbe 
bonds  of  retail  liquor  dealers,  and  It  waa 
said:  "Aqd  In  Buckmaster  v.  McEnroy,  20 
Neb.  557,  SI  N.  W.  76,  It  was  held  that  one 
who  had  suffered  Injury  In  consequence  of  lils 
own  Tolnntaiy  Intoxication  may  recover  on 
the  bond  of  the  saloiHi  keeper  from  wbooi  tlie 
liquor  was  procured.  We  are  not  disposed  to 
recede  from  tlie  position  taken  in  previous  de- 
cisions, notwithstanding  tbe  last-named  case 
has  tteen  the  subject  of  no  little  critJcism. 
particularly  by  Mr.  Black,  In  his  recent  vrork 
on  Intodcatlng  Liquors  (section  2(a)."  We 
do  not  care  to  enter  Into  a  discussion  of  the 
reasons  for  and  against  the  rale  announced  In 
the  flrat  of  the  two  cases  mentioned  In  tlils 
connection,  but  will  say  that  we  will  adbere 
to  the  doctrine  formerly  eetabllsbed.  IThe 
consent  or  acquiescence  of  Mrs.  Houston  to 
the  giving  orsaJe  of  llqnon  to  her  husband  was 
matter  constituting  an  affirmative  defenae, 
even  If  It  could  be  allowed  in  any  degree  as 
a  defense,  and,  to  be  available,  must  Uave 
been  pleaded;  and  this  was  not  mentioned 
In  the  answer,  and  could  not  have  been  taken 
advantage  of  under  general  denial — henc^e 
this  assignment  is  clearly  without  merit. 
New  matter  constituting  an  entire  or  partial 
defense  to  a  cause  of  action  must  be  pleaded 
in  the  answer,  and  cannot  be  shown  or  made 
available  under  a  general  denlaL  Mordborst 
T.  Telephone  Co.,  28  Neb.  6ia  44  N.  W.  4I». 

It  Is  alleged  as  error  that  the  court  erred 
In  refusing  to  Instruct  the  Jury  as  asked  up- 
on the  question  of  pnndmate  cause.  This  aa- 
signment  refers  to  the  request  to  give  tbe  IS 
Instructions  offered  on  belialf  of  the  defend- 
ants, 3  of  which  were  given,  and  the  rest  re- 
fused. The  doctrine  of  proximate  cause,  aa 
set  forth  In  these  Instmctions,  was  dlsctused 
and  passed  upon  by  this  court,  and  disap- 
proved. In  the  case  of  McGlay  v.  Wtnrall.  18 
Neb.  44.  24  N.  W.  42B,  also  in  Sella rs  v.  Koa- 
ter.  27  Neb.  133,  42  N.  W.  907;  and,  fbllow- 
Ing  the  rule  then  announced,  the  trial  court 
did  not  err  In  refusing  to  give  the  Instruc- 
tions on  the  subject  of  i^ximate  cause. 

It  is  claimed  by  counsel  that  the  verdict 
of  the  jury  was  evidently  the  result  of  pna- 
ston  and  prejudice.  It  Is  argued  that  thla  is 
shown  by  an  excessive  verdict,  and  tbe  afB- 
davits  of  the  Jurors.  A  careful  examination 
of  the  evidence  bearing  on  tbe  point  of  tbe 
amount  to  be  allowed.  If  any.  conviocea  na 
that  the  verdict  in  this  particular  Is  fully 
sustained  by  tbe  evidence,  and  cannot  be  said 
to  show,  when  viewed  in  connectlmi  with  tbe 
testimony  on  this  point,  that  It  was  fixed  In 
amount  by  consldei-atlons  of  passion  and  prej- 
udice. The  affidavits  of  tbe  Jurors  filed  in 
support  of  the  motion  for  new  trial  were  In  re- 
lation to  tbe  conversations  which  orcurred 
among  the  Jurors,  In  the  Jury  room,  after  the 
Jury  had  retired  to  consider  tbe  case,  and 
were  devoted  mainly.  If  not  entirely,  to  mak- 
Ing  it  appear  that  the  Jurors  were  iafluenoed 
to  render  the  verdict  by  improper  motlTea, 
and  through  prejudice.  The  motives  whlcb 
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floally  luflaonced  each  particular  juror  to 
mder  a  verdict  must  neceaBarily  be  and  re- 
main wltUiD  his  own  consciousnesB,  and  can- 
not be,  as  a  rule,  correctly  Judged  of  by  wliat 
chance  remarks  may  be  made  or  heard  dur- 
ing the  argamenta  and  conversations  which 
take  place  while  deliberating  upon  a  verdict. 
These  are'mattera  essentially  Inhering  In  the 
verdkrL  The  aSldavJts  presented  In  the  case 
at  bar  were  objectionable  in  this  respect, 
iind  not  receivable  to  impeach  the  verdict. 
Johnson  v.  Parrotte,  34  Neb.  2G,  61  N.  W. 
200;  Harris  T.  State,  24  Neb.  803,  40  N.  W. 
:il7;  Gottlelb  v.  Jasper,  27  Kan.  775;  Bry- 
sOD  T.  Railroad  Co.  (Iowa)  57  N.  W.  432. 

One  ot  the  grounds  of  error  assigned  Is 
that  the  court  excused  one  Adolpfa  Waguor. 
a  juror,  who  was  being  examined  with  refer- 
ence to  his  qualifications  to  serve  In  that 
capacity  in  this  particular  case,  and  without 
any  sufficient  reason  for  so  doing.  We  have 
carefully  examined  the  record  in  relation  to 
tiiich  alleged  erroneous  action  of  the  court  in 
rpRpect  to  this  Juror,  and  do  not  feel  warrant- 
ed in  concluding  that  there  was  any  abuse  of 
the  discretion  which  Is  always  to  be  exer- 
cised by  the  court  in  the  dlscliarge  of  Jurors 
during  the  Impaoeling  of  a  Jury  to  serve  in 
a  particular  case.  Richards  v.  State,  30 
Xeb.  18,  53*  N.  W.  1027;  Railroad  Co.  v. 
Cook,  37  Neb.  43.'>,  35  N.  W.  043.  In  this  con- 
nection we  will  notice  the  complaint  that 
another  Juror  was  challenged  and  excused 
on  the  ground  that  be  was  a  party  defendant 
in  a  salt  pending  in  the  trial  court  for  trial 
nt  that  term.  This  is  statutory  cause  for 
challenge.  Comp.  St  18U5,  p.  1240.  §  OOSe.  It 
la  contended  by  counsel  for  defendants  that, 
while  the  record  discloses  that  the  juror  was 
a  party  to  a  pending  action  in  the  trial  court, 
!t  also  shows  that  it  was  not  at  issue,  and 
does  not  show  that  It  was  for  trial  at  that 
term,  and  as  a  matter  of  fact  It  was  not 
tlicn  tried.  On  the  other  band,  counsel  for 
Iilaintiff  contend  that  the  case  to  which  the 
juror  was  a  party  stood  for  trial  May  7,  18i>4, 
—a  day  of  the  term  at  which  this  case  was 
tried.  There  was  an  entry  In  what  4s  mark- 
ed. "Prom  Law  Docket,  District  Court,  Lan- 
caster County,  Nebraska,  page  53,"  intro- 
duced during  the  examination  of  this  Juror, 
In  which  appears  the  following:  "April  Term, 
A.  D.  1804.  May  7th,  A.  D.  1804.  Day  157," 
In  connection  with  the  title  of  a  cause  in 
which  the  name  of  the  Juror  appeared  as  a 
party  defendant,  upon  which,  we  presume, 
cnunsel  for  plaintiff  base  the  statement  that 
the  caf.e  was  set  for  trial  May  7,  18!*4.  To  us. 
this  entrj',  without  some  expLinntlon  or  fur- 
tlwr  knowledfre.  Is  not  InleliiKibie.  or  cannot 
(>G  said  to  contain  the  Information  claimed 
by  counsel;  but  It  will  be  presumed  that  the 
trial  court  nnderstood  the  entry  on  its  own 
docket,  and.  in  the  absence  of  any  definite 
showing  to  the  contrary,  that  It  acted  advis- 
edly as  to'  the  facts  necessarily  Involved  in 
its  action  In  excusing  tlte  Juror  for  the  cause 
stated. 


It  npi>ean!  that  the  witnesses  were  excluded 
from  the  court  room  during  the  progress  of 
the  trial,  and  that  one  J.  Bush  was  a  witness 
for  plaintiff,  and,  when  this  witness  was  call- 
ed to  the  stand,  counsel  for  defendants  object- 
ed to  his  testifying,  the  following  being  the 
record  of  what  occurred  at  that  time:  "Jacob 
Bush  sworn,  and  examined  by  Wilson.  Lam- 
bertson:  I  object  to  this  witness  testifying, 
on  the  ground  that  he  has  t>een  present  in 
court  this  moi-niuR  while  the  preceding  wit- 
ness was  testifying.  Wilson:  Mr.  Beaton's 
examination  was  restricted  to  one  point,  and 
this  man's  examination  will  be  restricted  to 
the  earnings,  of  which  Mr.  Heaton  said  noth- 
ing. The  Court:  That  Is  all  you  wish  to 
prove?  Wilson:  Yes.  The  Court:  Overruled 
on  the  ground  tliat  counsel  states  that  the 
witness  Is  only  to  testify  to  earnings.  Excep- 
tion." It  is  true  that  the  evidence  of  the 
prior  witness  was  on  an  entirely  different 
branch  of  the  case  from  the  one  to  which  the 
testimony  of  this  one  was  directed,  and  It  does 
not  appear,  and  no  claim  Is  made,  that  the 
party  calling  this  witness  was  In  any  way  or 
to  any  degree  at  fault  for  bis  action,  which. 
It  Is  dafmed,  dlsquallfled  him  as  a  witness, 
and  because  of  which  he  should  not  havo 
been  allowed  to  testify.  Under  the  facts  and 
circumstances,  as  they  appear  of  record,  tber« 
was  no  error  in  allowing  the  witness  to  tes- 
tify.   Tliomp.  Trials.  I  281. 

It  Is  alleged  that  the  court  erred  In  admit- 
ting a  certified  copy  of  the  bond,  with  Justi- 
fication of  the  sureties,  over  the  objection  of 
counsel  for  defendants.  In  the  section  of  the 
statute  which  provides  for  the  taking  of  a 
bond  of  a  party  who  obtains  a  license  to  sell 
llquots.  It  Is  also  stated,  "The  board  taking 
such  bond,  may  examine  any  peraon  offered 
as  security  upon  any  such  bond,  under  oath, 
and  reqnlre  him  to  subscribe  and  swear  to  his 
statement  In  regard  to  his  pecuniary  ability 
to  become  such  security."  Comp.  St.  1881, 
c.  50.  f  6.  Pursuant  to  the  provisions  of  this 
portion  of  the  section  referred  to,  the  sureties 
on  the  bond  upon  which  this  suit  was  based 
were  required  to,  and  did,  swear  to  a  written 
or  printed  statement  regarding  their  pecun- 
iary ability  to  become  security;  and  this 
sworn  statement  appeared  on  the  bond.  Imme- 
diately below  the  signatures  attached  to  the 
bond.  Probably,  in  taking  the  bond,  a  pre- 
pared form  was  used,  which  Included,  In 
blank,  a  form  for  the  justification  of  the  sure- 
ties. It  Is  all  included  within  the  certificate 
of  the  city  cleA  to  the  copy  of  the  Iwnd,  aa  a 
part  of  it.  but,  as  we  have  only  a  copy,  we 
cannot  say  whether  It  was  ail  upon  the  one 
form  or  not.  The  record  In  regard  to  tlie 
offer  and  admission  of  the  bond  Is  as  follows: 
"Wilson  offered  in  evidence  certified  eojjy  of 
the  bond  sued  on  in  this  case.  I/smbertson 
objected  as  incompetent,  immaterial,  and  not 
the  best  evidence;  the  execution  not  proved. 
Overruled  and  exception."  The  copy  of  the 
bond  offered  was  duly  certified  to  by  the  city 
clerk,  and  was  admissible  under  the  provl- 
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sioiu  contained  In  section  15  of  the  liquor 
law,  wherein  It  1b  stated:  "Said  damages  and 
expeueB  to  be  recovered  In  any  court  of  com- 
petent Jurisdiction  by  any  cItU  action  on  the 
bond  named  and  required  in  section  of 
this  act,  a  copy  of  which,  properly  authenti- 
cated, shall  be  taken  In  evidence  in  any  court 
of  Justice  in  this  state  and  It  shall  be  the 
duty  of  the  proper  clerk  to  deliver  on  demand, 
snch  copy  to  any  person  who  may  claim  to  be 
Injured  by  such  trafflc"  And  the  objection 
was  confined  to  the  admissibUlty  of  the  bond, 
and  no  reference  was  made  to  the  Justifica- 
tion, either  as  a  portion  of  the  paper,'  or  in 
and  of  itself;  hence  there  was  no  error.  If  any 
committed,  whidi  is  of  any  avalL  It  is  fur* 
ther  alleged.  In  this  connection,  that  the  at- 
torney for  plaintiff,  in  his  argument  to  the 
Jury,  made  m«itlon  of  the  sworn  statement  of 
the  sureties  as  to  their  financial  respondblU- 
ty,  and  argued  to  some  extent  in  respect  to 
(acts  therein  set  forth,  and  that  this  inis  mis* 
conduct  on  bis  part  which  was  pi^udldal  to 
the  rights  of  defendants.  The  portion  of  the 
record  to  which  this  oomplaint  is  directed  is 
as  follows:  "In  the  course  of  the  argument  of 
Mr.  WUwm,  for  the  plaintUF,  to  the  Jhiy,  and 
on  the  anhject  of  Hie  responsibility  of  the 
bondsmen,  Mr.  Wilson  mid:  AU  the  time,  aa 
far  as  I  can  find  out,  they  have  never  paid 
one  doUar  upon  the  bond.  Lambertson:  I  ob- 
ject to  that  There  Is  no  proof  of  It  The 
Court:  Th«e  Is  no  evidence  of  that  Wilson: 
Carr  swears  In  that  bond  he  Is  woiiii  more 
than  95.000  over  and  above  all  his  UabUitles 
and  debts.  Lambertson:  I  object  to  that. 
That  Is  over  five  years  ago.  Wilson  (reading 
from  the  bond):  The  sivetles  being  duly 
sworn,  each  for  binm^f  says  he  la  a  resident 
freeholder  In  the  county  of  Lancaster,  and  Is 
Avorth  the  sum  of  ^000  over  and  above  all 
debts  and  llabllitleB  which  he  has  Incurred. 
Tjimbertson:  What  was  the  date  of  that? 
Wilson:  The  date  of  the  bond  la  Uareh,  1888." 
There  was  also  an  affidavit  filed  on  behalf  of 
defendants  puiportlnc  to  state  the  tects  and 
drcumstancea  of  the  alleged  misoondoct  of 
the  attorney  for  the  prevailing  party,  and  an 
affidavit  in  behalf  of  plaintiff  in  r^nrd  to  the 
same  matter.  It  will  be  noticed  that  no  ob- 
jection was  made  to  the  language  used  1^ 
counsel  fbr  plaintiff,  and  a  ruling  obtained 
thereon.  Where  a  qnestlon  of  this  nature 
is  sought  to  be  presented  to  this  court  for 
view,  the  attention  of  the  trial  court  should 
be  directed  to  the  language  employed  l>y  coun- 
sel, which  is  thought  to  be  prefudicial.  by  an 
objection,  and.  If  the  objection  Is  overruled, 
an  exception  taken,  and  such  portion  of  the 
proceedings  made  part  of  the  record  by  the 
bill  of  exceptions.  It  will  then  l)e  reviewed 
by  this  court.  This  coui-se  was  not  pursued 
In  the  present  case.  Therefore  the  assign- 
ment of  error  will  not  be  considered.  McLaln 
v.  State.  18  Neb.  154.  24  N.  W.  720;  Bolar  v. 
WiUlamo,  14  Neb.  389,  15  N.  W.  716;  Brad- 
sbaw  V.  State.  17  Neb.  147.  22  N.  W.  361. 
It  Is  argued  that  It  was  error  for  the  court 


to  allow  Charles  Shoemaker,  the  coroner,  to- 
give  his  opinion  as  to  the  cawe  of  Houston's 
death.  The  question  calUng  for  his  opIni<»» 
was  objected  to,  the  objection  oveiruled,  and 
exception  taken  by  counsel  ft>r  d^endants. 
The  witness  was  the  coroner,  and  as  sudi 
took  charge  of  Houston's  body,  and  was  a 
physician  and  surgeon,  and  his  evidence  was 
admiflslble.  Rog.  Exp.  ^^t.  (Ist  Ed.)  f  60; 
Id.  (2d  Ed.)  S  40. 

A  question  was  asked  of  the  plaintiff,  when 
testifying,  which  was  answered  without  ob- 
jection. Counsel  Uxc  defendants  then  moved 
to  strike  out  the  answer  aa  Incompetoit. 
This  was  overruled,  to  which  counsel  except- 
ed, and  the  action  of  the  trial  court  Is  now 
claimed  to  have  been  erroneous.  Tlw  answer 
given  was  responslTe  to  the  question,  and. 
when  allowed  to  be  recdved  without  objec- 
tion, whether  or  not  the  court  wlU  snstalo 
the  motion  to  strike  out  becomes  discretion- 
ary, and  we  have  discovered  nothing  prejudi- 
cial to  defendants'  rights  In  the  refusal  of  the 
court  In  this  particular  Instance.  Thomp. 
Trials,  I  718;  Abb.  Tr.  Brief,  02. 

Thla  witness  was  asked  tiie  following  ques- 
tion In  reference  to  her  hustMind:  "What  was 
his  chance  of  getting  woric  when  than  was 
any  bricklaying  to  be  done,  If  you  know?" 
which  was  objected  to  as  incodipetent.  Im- 
material, irrelevant,  and  calling  for  the  opin- 
ion of  the  witness,  nie  objection  was  over- 
ruled, and  error  Is  assigned.  The  question, 
while  probably  susceptible  of  an  Interpreta- 
tion by  whidi  it  might  be  said  to  be  calling 
for  an  opinion,  its  more  obvious  nieanlng  Is 
what  had  been  his  aUUty  to  get  work,  or 
was  his  skill  in  his  trade  snch  as  to  enable 
him  to  obtain  work,  when  thne  was  any  of 
the  Und  in  prai;resa;  and,  so  viewing  it,  it 
was  competent,  and  not  error  to  allow  It  tc 
be  answered.  The  answw  which  was  given 
was  not  resptmrive,  and  not  In  any  respect  or 
degree  prejudicial  or  harmful  to  the  rights 
of  defendants. 

It  is  claimed  that  *the  oonrt  erred  In  pei> 
mitting  the  plaintiff  to  testify  as  to  what  the 
deceased*  would  usually  do  wltta  bis  mwey 
when  he  was  paid  off*  and  permitting  her  to 
testify  as  to  who  handled  tiie  money,  usually, 
and  who  bought  food,  clothing,  and  other  nec-' 
essaries."  We  do  not  think  there  Is  any  mer- 
it In  this  objection.  TSae  tendency  of  this  eri- 
dence,  as  we  read  it  In  the  record,  was  to 
prove  that  the  mmey  earned  by  the  husband 
vms  the  source  of,  and  devoted  to,  the  sumwrt 
of  the  wife  and  children,  and  which  they 
(Ualmed  was  lost  to  them  by  his  death. 

Tlie  next  complaint  Is  that  the  court  sus- 
tained an  objection  to  the  following  question: 
"Yon  may  state  whether  or  not  any  instrue- 
tlona  had  been  given  by  you  to  your  bartender 
relative  to  the  sale  or  refusal  to  sell  or  give 
Intoxicating  liquors  to  the  deceased,  James 
Houston,  iwlor  to  this  date."— and  cKluded 
the  evidence  sought  to  t>e  elicited  by  it  This 
question  was  passed  upon  wb«ii  thla  case  was 
formerly  before  this  court,  and  it  mis  hdd. 
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"The  fact  that  a  saloon  keeper,  prior  to  the 
sales  complained  of  In  a  civU-damage  case, 
had  Instrocted  his  Bervants  not  to  sell  liquor 
to  the  deceased,  is  Inadmlaslble  In  evidence, 
as  not  tending  to  prove  that  mch  sales  were 
not  in  fact  made,"  and  will  now  be  adhered 
to,  without  further  discosalon.  Honaton  t. 
Gran,  38  Neb.  087,  BT  N.  W.  403. 

During  the  cross-examination  of  TtaomaB 
Carr,  be  was  asked  tbls  qnestion:  "What  cn- 
padtr  vere  you  In  In  1883?"  (referriss  to 
what  position  he  occupied  in  the  saloon  busi- 
ness), which  was  objected  to  as  incompetent, 
irrelcTant,  and  immaterial.  The  objection 
was  OTenrnled,  and  the  witness  answered,  "I 
was  acting  as  manager  then."  Counsel  tor 
defendant  argued  that  tbe  death  of  Houston 
was  in  1888.  and  to  permit  the  defendant 
Garr  to  be  Interrogated  in  regard  to  his  con- 
nection with  the  liquor  business  six  or  seven 
yeara  prior  to  such  date  vras  prejudicial,  and 
could  have  been  but  fbr  one  purpose,— that  of 
showing  "that  Garr  wu  a  saloon  keeper  dur- 
ing tliat  time,  and  for  that  reason  was  un- 
worthy of  bdlef ."  It  had  been  shown  by  tbls 
witness,  during  direct  examination,  tbnt  be 
wu  manager  of  ibe  nloon  bnslnras  March 
30,  1888.— the  date  when  It  was  alleged  In  the 
petition  that  Houston  obtained  liquors  In  tbe 
saloon  In  question,  and,  further,  that  the  wit- 
ness first  engaged  In  the  saloon  business  in 
1881.  We  do  not  believe  that  the  fact  being 
shown  of  bis  b^ng  manager  In  1SS3  tended 
to  prejudice  his  rights  In  the  resgiect  argued 
by  counsel,  or  In  any  degree,  and  must  hold 
this  assignment  without  merit 

We  will  next  notice  the  statement  that  the 
court  erred  In  permitting  the  following  ques- 
tion to  be  answered  (this  refers  to  the  ctoss- 
ezamlnation  of  Carr):  "Since  1881,  have  you 
been  (^eratlng  a  saloon,  as  principal?"  As 
shown  in  the  record,  there  was  no  objection 
made  to  this  question,  and  tbe  assignment, 
therefore,  cannot  be  considered. 

It  is  urged  that  the  court  erred  In  not  grant- 
ing plalntlCF  In  error  a  new  trial  on  account  of 
newly-dtscovered  evidence.  In  support  of  this 
part  of  the  motion  for  new  trial,  affidavits 
were  filed  setting  torth  the  fttcts  to  be  proved 
by  the  newly-dlscovered  witnesses.  This  evi- 
dence, according  to  tbe  detailed  statements  In 
the  affidavits,  was  cumulative  In  character; 
and  It  cannot  be  said  that  it  would  be  suffi- 
cient to  render  clear  that  which  was  before 
doubtful,  or  of  so  controlling  a  nature  as  to 
pivliably  change  tbe  verdict.  Hence  the  trial 
coiirt  did  not  err  In  refusing  to  grant  this 
ground  of  the  motion  for  new  trial.  Sclireck- 
ensast  v.  Ealy,  IG  Neb.  510-513,  20  N.  W. 
853.  A  new  trial  will  not  be  granted  on  ac- 
count of  newly-discovered  evidence  merely 
cumulative  In  Its  character.  Campbell  v.  Hol- 
land, 22  Neb.  589,  35  N,  W.  871;  16  Am.  & 
Eng.  Bnc.  Law,  575-577. 

To  support  the  motion  for  new  trial  in  its 
allegation  of  misconduct  of  tbe  jury,  there 
appears  in  the  affidavit  of  William  A.  Cad- 
iQU,  one  of  the  Jurors  on  the  case,  the  follow- 


ing  statement:  ^'Affiant  further  says  that  on 
the  same  day,  but  after  the  Jury  were  dis- 
charged, tbe  defendant  Jerry  Harrington  came 
to  this  affiant,  and  bad  a  conversation  with 
him,  in  which  said  Harrington  said  that  be 
was  greatly  surprised  at  the  verdict,  for  tbe 
reason  that  he  was  out  with  one  of  the  Ju- 
rors one  night  during  the  trial,  in  which  be 
and  said  Juror  were  drinking  together;  that 
said  Juror  said  he  would  never  permit  a  ver- 
dict to  go  against  him  (Harrington);  and  he 
(Harrii^rton)  was  surprised  that  be  (the  said 
Jnror)  had  gone  back  on  bis  statement"  It 
is  claimed  on  behalf  of  the  defendants  John 
Gran  and  Thomas  Carr  that  this.  If  true,  was 
such  misconduct  of  tbe  Juror  referred  to  In 
the  affidavit  as  to  disqualify  him  to  sit  as  a 
Juror,  and  vitiated  the  verdict,  and  entitled 
them  to  have  it  set  aside  and  a  new  trial 
awarded.  We  do  not  view  this  position  of 
counsel  as  tenable.  There  Is  no  substantive 
evidence  contained  In  the  statement  In  the 
affidavit  of  any  misconduct  of  the  Juror.  Hie 
most  that  can  be  claimed  for  It  is  that  it 
shows  that  the  fwuversatlon  occurred  between 
the  affiant  and  defendant  Harrington,  In  which 
the  latter  stated  that  a  Juror  bad  acted  in  a 
certain  manner.  This  la  wholly  Incompetent 
and  Insufficient.  If  the  statements  of  the  af- 
fidavit In  regard  to  the  actions  of  the  Juror 
were  true,  the  parties  to  what  transpired  de- 
seri-ed  mmishment  There  Is  nothing  from 
which  It  can  be  said  tbe  rights  of  Hor* 
rington's  codefendants  were  liable  to  be.  In 
any  particular  or  degree,  prejudiced,  or  for 
which,  at  their  motI<»i,  tbe  Judgment  should 
be  vacated  and  a  new  trial  granted.  Tbe 
Judgment  of  the  district  court  la  affirmed. 


In  re  TAYLOR. 

(Supreme  Court  of  Sonth  Dakota.    Aug.  80, 
1895.) 

ExcBSBiVB  Bbktbnce— BmcT. 
Where  a  court  has  jurisdiction  of  tiie  per- 
son and  the  ofTonse,  the  InipoRitioti  of  a  senteuce 
in  excess  of  what  the  law  permits  iloca  not  ren- 
der the  legal  or  aathorized  portion  of  tbe  sen- 
t«ice  voM,  but  only  leaves  such  portion  of  tbe 
sentpnce  in  excess  open  to  guesUon  and  Attack. 
{S.Tllabas  by  the  Court.) 

Wllllnm  W.  Taylor  makes  application  for 
a  writ  of  habeas  corpus.  Denied. 

Horner  &  Stewart,  for  petitioner.  Coe  I. 
Crawford,  Atty.  Gen.,  and  John  A.  Holmes^ 
State's  Atty.,  for  the  State. 

CORSON,  P.  J.  The  petiUoner,  William 
W^alter  Taylor,  presented  to  this  court  his 
petition  for  a  writ  of  habeas  corpus,  alleiiiug 
therein  that  be  was  Illegally  restrained  of  his 
liberty  by  the  sherifT  of  Hugh^  county.  Tbe 
petitioner  set  forth  In  his  petition  a  copy  of 
the  indictment  his  plea  thei'eto,  and  Judg- 
ment of  tbe  circuit  court  of  Hughes  county. 
This  court  thereupon  issued  its  writ  of  habeas 
corpus  to  the  sheriff  of  said  Hughes  county. 
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whot  In  obedience  to  the  command  in  said 
contained,  brought  before  this  conrt  the 
aald  petitioner,  aod  made  re  torn  of  the  caase 
of  his  Imprisonment  and  detention  by  him  as 
sheriff  of  said  county.  From  the  petition  and 
the  return,  which  contain  crtples  of  tlie  same 
indictment,  plea,  and  jndsment.  it  appears 
that  the  petitioner  was  indicted  by  the  grand 
Jury  of  Hughes  county  for  the  crime,  as  stat- 
ed goneraliy  in  the  Indictment,  of  "embezzle- 
mrat."  To  this  Indictment  the  prisoner 
pleaded  guilty  as  charged  In  the  indictment 
and  the  petitioner  was  thereupon  adjudged 
by  the  circuit  conrt  of  the  Sixth  Judicial  cir- 
cuit. In  and  for  Hughes  county,  to  be  impris- 
oned in  the  state's  prison  of  the  state  of 
South  Dakota  for  the  period  of  five  years. 
The  learned  counsel  for  tlie  petitioner  con- 
tend that  the  law  under  which  the  petitions 
was  Indicted  did  not  autborlEe  the  court  to 
ImiKtse  a  sentence  of  Imprisonment  for  a 
period  exceeding  two  years,  and  that  as  the 
sent«ice  impoeed  was  for  a  period  of  five 
years  the  Judgment  Is  void,  and  the  petl< 
tlonw  is  entitled  to  be  discharged  from  custo- 
dy. The  learned  attorney  general  and  state's 
attorney  insist  that  the  court  wns  authorized 
to  impose  a  sentence  of  five  years  under  the 
law.  But  they  further  Insist  that,  If  the  sen- 
tence for  five  years  was  not  authorized  by 
law,  the  Judgment  Is  a  legal  and  valid  Judg- 
ment for  two  years,  and  hence  the  petitioner 
would  not  be  entitled  to  be  discharged  until 
the  end  of  the  two  years.  In  any  event. 

The  last  proposition  of  counsel  is,  In  our 
view  of  the  case,  the  only  one  necessary  to  be 
discussed  on  this  nppUcatlon;  and  we  hove 
not,  therefore,  considered,  and  do  not  express 
any  opinion  upon,  the  first  proposition  of  the 
counsel,  namely,  as  to  whether  or  dot  the 
sentence  should  have  been  limited  to  two 
yeara.  Assuming,  then,  for  the  purposes  of 
ttrls  decision  only,— but,  as  before  stated, 
without  deciding  or  expressing  any  opinion 
upon  the  question,— that  the  circuit  court  had 
no  authority  to  sentence  the  petitioner  for  a 
period  exceeding  two  years.  Is  the  Judgment 
of  the  circuit  court  void  In  toto,  or  is  it  only 
void  as  to  the  period  in  excess  of  two  years? 
If  the  Judgment  is  absolut^y  void,  then  the 
petitioner  would  be  entitled  to  his  dlscliarKc. 
But  if  valid  for  the  two  years,  and  only  void 
for  the  excess,  he  must  be  remanded,  as  bl8 
detention  at  this  time  Is  legal. 

There  is  an  Irreconcilable  conflict  In  the  au- 
thorities ux>on  the  question  as  to  whether 
such  a  Judgment  Is  void  as  to  the  entire  sen- 
tence, or  only  void  ns  to  the  excess.  After  a 
carefnl  consldemtlon  of  the  subject,  and  an 
examination  of  nearly  all  the  authorities 
dtcd,  we  are  of  the  opinion  tli.it  the  weight 
of  authority  at  the  present  time  is  tliat  Ruch 
a  Judgment  Is  valid  to  the  extent  tliat  the 
court  bad  power  or  authority  to  sentence  a 
defendant,  and  only  void  as  to  the  excess, 
and  ttiat  a  defendant  may  lawfully  be  hold 
under  such  a  Judgment  for  the  period  for 
wh/ch  the  court  had  power  and  authority  to 


sentence  him.  This  seems  to  have  been  the 
view  taken  by  the  supreme  court  of  New 
York  In  Ex  parte  Sweatman,  reported  In  1 
Ck>w.  144,  decided  in  1823,  and  that  dedston 
has  since  be«i  genmlly  followed  in  that 
state.  People  r.  Llscomb,  60  N.  Y.  G59;  Peo- 
ple T.  Jaceba,  60  N.  ¥.  8;  Pet^e  Baker, 
89  N.  Y.  460.  The  supreme  court  of  Ohio 
has  taken  the  same  view.  Ex  parte  Shaw,  7 
!  Ohio  St.  81;  Ex  parte  Van  Hagan,  25  Ohio 
St  426.  ^e  Massachusetts  supreme  court 
holds  a  similar  doctrine.  Sennott'a  Case,  146 
Mass.  480,  16  N.  B.  448.  In  the  latter  case 
the  court  says:  "The  better  rule  seems  to  be 
that  where  a  court  has  Jurisdiction  of  the 
person  and  of  the  offense,  the  Imporitiou,  by 
mistake,  of  a  sentence  In  excess  of  what  the 
law  permits,  l!>  within  the  Jurisdiction,  and 
does  not  render  the  sentence  void,  but  only 
voidable  by  proceedings  upon  a  writ  of  er- 
ror." The  supreme  court  of  Wisconsin,  in 
the  cases  of  In  re  Graham  and  In  re  McDon- 
ald. 74  Wis.  450,  43  N.  W.  148,  cleariy  an- 
nounces the  same  doctrine.  In  those  cases 
the  sentence  was  In  one  case  for  13  years, 
and  In  the  other  for  14  years,  while  the  law 
under  which  the  convictions  were  had  limited 
the  punishment  to  10  years.  The  defendants 
applied  for  writs  of  habeas  corpus,  upon  the 
ground  that  "the  sentences  were  for  a  term 
In  excess  of  the  period  fixed  by  statute,"  and 
therefore  void.  The  court,  In  its  decision, 
says:  "We  deny  the  writs  for  the  reason 
that  the  error  in  the  Judgments  does  not  ren- 
der them  void,  or  the  imprisonment  nnder 
them  Illegal,  In  that  aehse  which  entttlefs 
1  them  to  be  discharged  on  a  writ  of  habeas 
I  corpus.  The  Judgments  are  doubtless  errone- 
I  0U8,  and  would  be  reversed  on  a  writ  of  er- 
ror, •  •  •  But  the  Judgments  are  not 
void."  Graham  made  a  second  application 
for  the  writ,  which  was  again  denied;  and 
the  case  was  brought  before  the  supreme 
court  of  the  United  States  upon  writ  of  error, 
and  the  decision  In  the  latter  court  affirmed. 
The  case  Is  reported  as  In  re  Graham,  138  U. 
S.  461,  11  Sup.  Ct.  303.  In  its  decision  the 
'  supreme  court  of  the  United  States,  speaking 
,  through  Mr.  Justice  Field,  soys:  '"That  the 
prisoner  should  not  have  been  sentenced  for 
,  any  time  In  exi-ess  of  ten  years  is  very 
[  evident.    When  the  ten  years  have  expired. 

it  is  probable  the  court  will  order  the  prlji- 
:  oner's  discharge,  but  nutll  then  he  has  ru> 
'  right  to  ask  the  annulment  of  the  entire 
'  Judgment.   Such  being  the  ruling  of  the  state 
I  court,  and  there  being  nothing  in  It  repugnant 
j  to  any  principle  of  natural  Justice,  we  think 
.  that  the  reason  given  for  a  refusal  of  the 
\  writ  of  habeas  corpus  In  the  court  below  at 
the  present  time  Is  a  sound  one."   The  same 
doctrine  Is  held  by  the  supreme  court  of  lou'a 
(Eisner  v.  Shiigley,  80  Iowa,  30,  45  N.  W. 
303)  and  the  supreme  court  of  South  Carolina 
(Ex  parte  Bond,  0  8.  C.  80). 

The  counsel  for  the  petitioner  have  cited 
quite  a  nunilier  of  aeclsions  made  by  courto 
whose  opinions  are  entitled  to  great  conslder- 
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atlon,  luddlnff  that  socli  a  Judgment  la  entirely 
TOld,  and  that  the  party  Is  entitled.  In  snch 
case,  to  Us  dlacbarge  trom  coatody.  In  the 
cases  ot  Bx  parte  Page,  4&  Mo.  291,  and  Bz 
pai'te  Cox  (Idaho)  82  Pac.  19T,  the  snpmne 
court  at  Mlasonil  and  the  supr^e  coni't  of 
Idaho  held,  squarely,  that  such  a  Judgment  Is 
▼old.  We  are  Inclined  to  the  (pinion  that  the 
rase  cited  firom  California,  ot  Kx  parte  Kelly, 
6S  Cal.  154.  and  other  late  cases  in  that  state, 
fairly  support  the  contention  of  counsel;  and 
we  are  Incllnod  to  inclode  that  state  with  Mis- 
souri and  Idaho,  as  holding  the  doctrine  that 
such  a  judgment  as  we  are  assuming  exists  in 
this  case  would  be  void,  and  the  defendant 
entitled  to  his  discharge^  Indiana  may  also 
be  Included  as  holding  a  similar  doctiln^ 
though  by  a  divided  court  Miller  t.  Snyder, 
6  Ind.  7.  Mr.  Black,  in  bis  work  on  Judg- 
m«it8  (section  2S8),  takes  a  dmllar  view  of 
such  a  judgment.  But  his  work  was  evi- 
dently written  before  the  later  decisions  in 
Massachusetts  and  Wisconsin,  and  the  deci- 
sions of  the  supreme  court  of  the  United 
States,  that  we  shall  subsequently  tet&  to. 
And  we  think  that  if  that  learned  law  wrlt- 
o-  was  to  revtee  his  work,  tn  view  of  these 
kiter  dedflions,  he  would  arilTe  at  a  different 
conclnsloiL  In  the  ll^t,  thereforSi  ot  these 
later  declsiwis.  we  are  unable  to  give  to  his 
conclusions  the  consldmtlon  that  they  other- 
wise might  be  Kititled  ta  And  counsel  tor 
the  petitioner  insists  that  this  court  has  de- 
cided this  question  in  Be  lAckey^  82  N.  W. 
131.  But  it  will  be  noticed,  by  the  statement 
of  facts  In  the  opinion  In  that  case,  that 
Lack^  had  served  out  the  legal  part  of  bis 
smtence,  and  this  court  h^  that,  such  be- 
taig  the  case,  tie  was  wtitied  to  bis  discharge, 
as  tile  latter  part  ot  tb6  sentence  was  void. 
If  the  petitioner  in  the  case  at  bar  had  served 
Us  two  years,  for  which  he  could  have  been, 
as  It  seems  to  be  conroded,  legally  sentenced, 
this  court,  under  the  rule  laid  down  in  the 
r.a<^ey  Case,  If  It  should  be  ot  opinion  that 
two  years  was  the  extent  to  which  he  could 
be  sentenced,  might  disdiarge  him.  But  that 
la  not  the  case  now  before  us. 

We  have  omitted  a  nmnber  of  cases  cited  by 
counsel  for  petitioner,  tor  the  reason  that,  In 
our  view,  they  involve  entirely  dlfferCTt  quee- 
Hons  from  the  one  now  before  us,  or  support 
the  contention  of  counsel  tor  the  atatew  Aa. 
tor  example,  Bz  parte  Lange.  IS  WalL  176.  la 
oonfldently  relied  upon  as  BUin>orting  the  rmt. 
tentlon  of  the  petitioner.  But  that  case,  even 
wltiuut  the  aid  ot  subaequeut  decisions  of  the 
supreme  court  of  the  United  States,  to  which 
we  shall  refer,  seems  to  ua  to  clearly  sustain 
the  view  that  we  take  of  this  Judgment  In 
that  case  a  circuit  court  of  the  United  States 
bad  rendered  a  Judgment,  and  sentenrpd  n  Ha. 
fendant  to  pay  a  flue  and  to  Imprlsoumuni, 
when  the  law  mily  autlutrised  the  court  to  im- 
pose a  fine  or  imprisonment.  The  defendant 
paid  the  fine,  and  subsequently  that  court 
set  oalde  the  judgment  it  had  rendered,  and 
sentenced  the  defendant  to  Imprlaonment 


The  defendant,  being  taken  into  custody  np« 
the  latter  judgment,  applied  to  the  supreme 
court  of  the  United  States  for  a  writ  of  ha- 
beas corpus.  The  supreme  court  h^  that  the 
first  Judgment  was  not  void,  and,  the  defend- 
ant having  paid  the  fine  imposed,  the  circuit 
coiurt  had  no  power  to  render  the  secfmd  Judg- 
ment and  that  the  second  judgment  was  void. 
That  court  speaking  of  the  first  Judgment, 
on  page  174,  says:  "The  Judgment  first  ren- 
dered, tbongh  erroneous,  was  not  absolutely 
void.  It  was  rendered  by  a  court  which  had 
Jurisdiction  of  the  party  and  ot  the  offense, 
on  a  valid  verdict  The  error  of  the  court  in 
Imposing  the  two  punishments  mentioned  la 
the  statute,  whoi  It  had  only  the  alternative 
of  one  of  than,  did  not  make  the  Judgment 
whirtly  void."  It  will  be  seen  that  the  su- 
preme court  htfd  the  first  judgment  valid  so 
tar  as  it  imposed  a  fine,  and,  that  fine  having 
been  paid,  the  circuit  court  bad  no  power  to 
j  aet  aaide  the  Jud^eut  so  satisfied  and  rendw 
!  a  second  Judgmeait.  and  that  conoequuitly. 
\  the  aecond  Judgment  was  absolutely  void, 
j  The  circuit  court  had  no  jurisdiction  or  power 
I  to  raider  the  second  Judgment  Its  attempt, 
<  tiierefore,  to  render  a  aecond  Judgment,  was 
I  an  Idle  and  futile  ac^  without  any  validity  for 
I  any  purpose.  Not  <mly  Is  this  decision  Im- 
I  pOTtant  in  Iioldlne  that  the  flrat  Judgment  of 
j  the  drcnlt  court,  which  Impoaed  a  sentence  of 
fine  and  imprisonmoit,  when  it  waa  raly  au- 
tborlzed  to  Impose  a  sentence  of  a  fine  ot  Im- 
prisonment, was  not  vcrfd,  but  for  the  reason 
that  tiie  court.  In  the  opinion,  clearly  an- 
nouncea  the  principle  that  where  a  ju^mnt 
Indudea  that  which  a  court  haa  a  right  to  in- 
clude, and  aomethlng  mwe.  the  erceaa  only  Is 
Tdd.  The  court.  In  commenting  upon  the 
case  of  BIgelow  v.  Forrest,  9  Wall.  839,  aaya: 
**But  why  could  it  nott  Not  becauae  It  want- 
ed jurisdiction  of  the  ivoperty  or  of  the  in- 
tense, or  to  render  a  Judgment  at  confiscation, 
but  because.  In  the  very  act  ot  rendering  a 
Judgmmt  ot  confiscation,  it  condemned  more 
than  It  had  authority  to  condemn.  In  other 
words.  In  a  case  where  It  had  full  JurlsdIctiui 
to  render  one  kind  of  a  Judgment,  operative 
uprai  tlie  same  property,  It  rendered  one  wUcb 
Included  tliat  which  It  had  a  right  to  render, 
and  aomethliv  more,  and  thia  excess  was 
held  dmply  v<^  ^e  case  before  us  Is 
stronger  thnn  that,  fbr,  unless  our  reason  ban 
been  entirely  atiault,  the  court,  in  the  present 
cas^  could  render  no  second  Judgment  against 
the  prisoner.  Its  authority  was  aided.  All 
further  exercise  of  It  In  that  direction  was 
forbidden  by  tiic  common  law,  by  the  consti- 
tution, and  by  the  dearest  principles  of  per- 
sonal rights,  which 'both  of  them  are  sup- 
posed to  maintain."  We  have  considered  the 
cose  of  Ex  parte  iJinge  at  considerable  length, 
for  the  reastm  that  that  cose  is  oftoi  died  to 
sustain  the  orooslte  theory. 

Hie  connsel  fbr  petitioner  also  cite  Bx  parte 
Rowland.  101  U.  S.  004;  In  re  MUls.  m  U.  S. 
2l».  10  Sup.  Gt.  702;  Bx  luiite  NIdRen.  ISl 
U.  S.  170,  8  Sup.  Ct  072;  In  ve  C!oy.  127  D.  B. 
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731,  8  Sup.  Ct  12G3;  Ex  parte  Seltwld,  100 
U.  6.  871;  In  re  Suow,  120  TT.  S.  274,  7  Slip. 
Gt  GS6;  Bx  parte  WilBon,  114  U.  S.  417.  5 
Svp.  Ct  236.  But.  In  our  rlew.  these  cases 
do  not  support  the  contention  o{  counsel. 
In  Bereral  of  these  cases  the  judgments  were 
held  Totd  upon  various  grounds,  and  the  de- 
fendants discharged,  but  none  of  them  In- 
Tolred  the  question  we  are  now  oonaidering. 
We  do  not  deem  ft  necessary  to  farther  dis- 
cuss them.  The  cases  of  In  re  Petty.  22  Kan. 
477.  and  In  re  DIU,  82  Kan.  668,  6  Pac.  89, 
<;lted  by  counsel,  do  not  seem  to  us  to  support 
their  contention.  The  taeadnote  In  the  first 
case  is  as  follows:  "Where  the  court  bns  ju- 
risdiction of  the  person  of  the  prisoner,  and  of 
the  offense  with  which  he  is  charged,  and  the 
verdict  18  ralld,  and  the  judgment  pronounced 
Is  not  Told.  but  merely  hrcgular,  held,  such 
prisoner  cannot  be  rellered  under  a  petition 
for  habeas  corpus."  This  certainly  does  not 
Indicate  that  the  court  held  the  doctrine  con- 
tended for.  We  also  fall  to  find  anything  In 
the  second  case  to  support  counsel's  conten- 
tion. O^ough  there  la  this  conflict  In  the  de: 
clslons  of  tiie  state  courts  we  have  shown 
exists  upon  this  question,  the  supreme  court 
of  the  United  States,  In  two  late  cases,  clearly 
Iwld  the  doctrine  that  a  sentence  of  a  court 
having  Jurisdiction  of  the  offense  and  of  the 
person  of  the  defendant  is  legal  so  far  as  It  is 
within  the  provisos  of  the  law,  and  only 
void  as  to  the  excess,  when  staih  excess  is 
separable,  and  may  be  dealt  with  without  di»- 
turtilnrr  the  valid  portions  of  the  sentence. 
In  re  Bonner,  14  Sup.  Ct  823,  decided  In  Jan- 
nary,  1S94,  the  supreme  court  of  the  United 
States,  speaking  through  Mr.  Justice  Field, 
says,  "If  the  court  is  authorized  to  Impose  Im- 
prisonment and  it  exceeds  the  time  pre- 
acrlbed  by  law,  the  Judgment  Is  void  for  the 
excess."  Further  on  In  the  opinion  that  lenro* 
ed  judge  says:  "A  question  of  some  dlfiKculty 
arises,  which  has  been  disposed  of  In  dlfrer< 
ent  ways,  and  that  is  as  to  the  validity  of  a 
judgment  which  exceeds  In  Its  extent  the  du- 
ration of  tlnw  prescribed  by  law.  With  many 
<>ourts  and  Judges,— perhaps,  \rith  the  ma^ 
Jorlty,— such  judgment  is  considered  valid  to 
the  extent  to  whitib  the  law  allowed  K  to  be 
entered,  and  only  void  for  the  excess.  Fol- 
lowing out  this  argument,  it  is  further  claim- 
ed that  thraefwe  the  writ  of  halwas  corpus 
cannot  be  invoked  fbr  the  relief  (tf  a  party 
until  the  time  has  expired  to  which  the  judg- 
ment should  have  been  limited."  Sabse- 
qnently.  in  April  of  that  year,  the  question 
was  squarely  derided,  by  a  unanlmoos  court; 
In  U.  S.  V.  Pridgeon.  14  Sup.  Ct  746.  In 
that  case  the  court,  peaking  through  Mr.  Jus- 
tice Jackson,  says:  "Without  undertaking  to 
review  the  authorities  in  this  and  other 
courts,  we  think  the  principle  Is  established 
that,  where  a  court  boa  jurisdiction  of  tbe 
person  and  of  the  ofCense,  the  impcMltion  of  a 
sentence  in  excess  of  what  the  law  permits 
does  not  render  the  legal  or  authorized  pcnrtion 
nt  the  sentence  void,  but  only  toavea  sucb 


portion  of  the  sratence  as  may  be  in  excess 
open  to  question  and  attack.  In  other  words, 
the  sound  rule  is  that  a  sontenee  Is  legal  so 
flu-  as  it  Is  within  tbe  provlslaDS  of  law  and 
the  jurisdiction  of  the  court  over  the  person 
and  offense,  and  only  void  as  to  tbe  excess, 
when  snch  excess  is  separaUe,  and  nuy  be 
dealt  with  without  disturbing  the  ralld  por- 
tion of  the  sentoice.  Bfany  well-consideTed 
autboritleB,  in  England  as  well  as  In  this 
country,  hold  that  where  there  Is  jurisdlctl<m 
of  the  person  and  of  the  offense,  Uie  excess 
In  the  sentence  of  the  court  beyond  the  pro- 
visions of  law  is  (mly  voidable  in  proceeding 
upon  a  writ  xit  error.  Ex  parte  liu^e,  18 
WaU.  1G3;  Sennotfs  Case,  146  Mass.  4SS,  16 
N.  B.  448;  People  v.  Kelly,  97  M.  T.  212; 
People  V.  I^comb.  60  N.  Y.  699;  Pet^le  v. 
Jacobs,  66  N.  Y.  8;  Ex  parte  Shaw,  7  Ohio 
St  81;  Bx  parte  Van  Hagan,  23  Ohio  St 
426;  In  re  Qraham,  74  Wis.  490,  43  K.  W. 
148;  Eisner  v.  Sbrigley,  80  Iowa,  30,  45  N. 
W.  393;  Bx  parte  Max,  44  Cal.  579.  Under 
a  writ  of  habeas  corpus,  the  Inquiry  Is  ad- 
dressed, not  to  errors,  but  to  the  question 
whether  the  proceedings,  and  the  Judgment 
rendered  therein,  are,  fw  any  reason,  nulli- 
ties; and,  unless  it  Is  affirmatively  shown 
that  the  Judgment  or  sentence  under  whldi 
the  petitioner  Is  confined  Is  void,  he  is  not  en- 
titled to  his  discharge.  It  may  ottea  occur 
that  Uie  sentence  imposed  m^  be  valid  in 
part  and  void  in  part,  but  the  void  portion  of 
tbe  judgment  ot-  sentence  should  not  neces- 
sarily, or  generally,  vitiate  the  valid  portion. 
By  section  701,  Bev.  St.,  the  court  or  Jus- 
tice or  Judge  sh^I  proceed  In  a  summary 
way  to  determine  the  facts  of  the  case  [In 
habeas  corpus]  by  hearing  the  testimony  and 
arguments,  and  thereupon  to  dispose  of  the 
party  as  law  and  justice  require.'  Thoe  Is 
no  law  or  justice  la  giving  to  the  inisoner  re- 
lief under  habeas  corpus  Uiat  Is  equivalent  to 
an  acquittal*  when,  upon  writ  of  error,  he 
could  only  have  secured  relief  from  that  pot^ 
tlon  of  the  sentence  which  was  v<dd.  In  the 
present  case  the  flve-years  term  of  imprison- 
ment, to  which  Pridgeon  was  sentenced,  can- 
not properly  be  held  YtAA  because  of  the  ad- 
ditional Imposltltm  of  lurd  labor*  during  his 
confinement  Thus,  In  Be  Swan,  ISO  U.  S. 
6S7,  14  Sup.  Ct  225,  it  la  stated  that  *even  If 
It  was  not  wititin  the  power  ot  the  court  to 
require  payment  of  costs,  and  its  judgment, 
to  that  extent  exceeded  Its  authority,  yet  he 
cannot  be  discharged  on  habeas  corpus  until 
he  has  performed  so  much  of  tbe  judgment 
or  served  out  so  much  of  the  sentence^  as  it 
was  within  the  power  of  the  court  to  Impose.* 
We  have  not  deemed  It  necessary  to  review, 
or  to  attempt  to  recondle.  the  authorities  on 
the  question,  tat  the  reason  that  while  all 
concede  that  nether  Irregularities  nor  error, 
so  far  as  they  were 'within  the  jurisdiction  of 
tbe  court  can  be  bMinired  into  upon  a  writ  of 
habeas  corpus,  because  a  writ  of  habeas  cor- 
pus cannot  be  made  to  perform  the  (unctions 
of  a  writ  of  error.  In  relation  to  prooeadlngs 
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of  a  court  withiu  Its  Jiirisdlctlon,  they  .differ 
widely  as  to  what  coDStltutes  enx>r.  and  what 
should  be  regarded  as  rendeiing  the  Judg- 
ment or  proceedings  Told." 

Is  the  case  at  bar,  we  see  no  difficulty  In 
separating  the  sentence  for  t.wo  y^rs,  for 
which  It  Is  conceded  the  petitioner  might 
hare  been  sentenced,  from  the  three  years, 
assumed  by  us  and  claimed  by  counsel  to 
be  la  excess  of  the  time  the  petitioner  could 
iiare  been  sentenced.  Neither  the  supreme 
court  of  Wisconsin  nor  the  supreme  court  of 
the  Untied  States  seems  to  have  discovered 
any  difficulty  in  so  separating  the  valid  from 
the  invalid  portions  of  the  sentence  in  Gra- 
ham's Case.  The  decision  In  Re  Prtdgeon, 
read  In  connection  with  In  re  Oraham,  supra, 
fully  Interprets  the  meaning  of  that  court 
la  the  use  of  the  expremlon,  "when  such  ex- 
cess IB  B^nrable,  and  may  be  dealt  with 
without  disturUng  the  valid  portions  of  the 
sentence/'  Ten  years,  mijs  the  court.  In  ef- 
fect, In  Re  Oraham,  Is  easily  separable  f  run 
the  three  years,— the  void  excess  in  the  Judg- 
ment "When  the  ten  years  have  expired," 
fays  the  court,  "probably  the  court  or- 
der the  prisonw's  dtacharj^,  but  until  then  be 
has  no  right  to  the  annolmCTt  of  the  entire 
Judgment."  So  we  say  here,  when  two  yeara 
shall  bare  expired,  no  other  proceedings  hav- 
ing been  taten  in  tbe  meantime  to  correct 
the  Judgment,  if,  upon  examination,  It  should 
prove  to  be  erroneous  as  to  the  term  im- 
posed, the  petitioner  would  be  In  a  position 
to  ask  for  his  dtschaige.  But  he  is  now 
held  ander  legal  process  from  a  court  of 
competent  Jurisdiction. 

It  was  urged  by  tbe  counsel  for  tbe  peti- 
tioner that  the  statutes  In  the  states  of  Wis- 
consin and  New  YoiIe  materially  Inflneneed 
those  courts  in  holding  such  Judgments  only 
erroneous,  and  not  void.  But  we  faU  to  we 
bnv  tbe  statute  affects  the  question  of  what 
eoDstltntes  a  void  Judgment  Tbe  learned 
counsel  for  tbe  peHtloner  also  seem  to  attach 
much  importance  to  tbe  clause  In  our  habeas 
corpus  act  which  provides  that  a  defendant 
"can  be  discharged  only  for  some  one  of 
the  following  causes:  <1)  Where  the  court 
has  exceeded  the  limit  of  its  Jurisdiction 
^ther  as  to  the  matter,  place,  sum  or  person. 
*****  And  they  strenuously  contend  that 
when  tbe  court,'  in  this  case,  sentenced  the 
petitioner  to  the  penitentiary  for  the  period 
of  five  years,  when,  as  they  contmd,  his 
SHitenoe  should  not  have  exceeded  two,  the 
court  exceeded  the  limit  of  its  Jurisdiction. 
Now,  what  is  Jurisdiction?  Bonvier  defines 
it  as  **the  authority  by  which  Judicial  officers 
'  take  cognizance  of  and  decide  cases;  power 
to  bear  and  determine  a  cause."  "Jurisdic- 
tion vt  tbe  cause  Is  the  power  over  the  sub- 
Ject-matter,  given  by  the  law  of  the  sov- 
ereignty in-  which  the  tribunal  exists." 
When  and  how  does  tbe  conrt  exceed  the 
limit  of  Its  Jnrlsdlctton?  As  a  court  of  gen- 
«ml  Jurladlctiao,  the  circuit  court  liad  Juris- 
diction ovw  the  offense  chai^ged  in  tbe  lur 
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dlctment,  and  over  the  person  of  the  prtl- 
tloper.  The  court  has  not  exceeded  the  limit 
of  that  Jurisdiction.  It  may  be,  as  claimed, 
thhX  it  has  committed  an  error  In  seiitencing 
the  petitioner  to  a  term  longer  than  the  law 
permits.  The  excess  beyond  the  limit  of 
tbe  law  would  constitute  error,  and  render 
the  excess  void.  But,  to  our  minds,  tuere 
Is  no  excess  of  Jurisdiction.  As  an  illustra- 
tion of  what  constitutes  excess  of  Jurisdic- 
tion, take  the  Tweed  Case,  60  N.  Y.  509.  Tbe 
court  sMitenced  the  defendant  to  tbe  limit 
of  the  law,  upon  tbe  first  count  in  the  in- 
dictment. In  ImpoBlug  tbe  second  sentence 
upon  the  second  count,  it  exceeded  its  Ju- 
risdiction, because  it  had  heard  and  decided 
tbe  case,  and  pronounced  Judgment— all  the 
Judgment  It  was  authorized  to  pronounce. 
When,  therefore,  the  conrt  assumed  to  add  a 
second  Judgment  and  sentence,  it  exceeded 
tb»  limit  of  its  Jurisdiction.  In  other  words, 
the  court  had  no  power  to  make  the  second 
or  addltl<mal  Judgment  Whra  It  rendeired 
the  Judgment,  and  all  the  Judgment  tbe  law 
authorized,  its  power  was  exhausted,  and  Its 
attempt  to  add  a  second  Judgment  or  sen- 
tence waa  an  attempt  to  do  an  act  without, 
or  In  emess  of  the  limit  of.  its  jurisdiction. 
Bx  parte  Lange,  snpra,  also  illnstrntes  what 
is  meant  1^  tbe  tenn  "exceeding  the  limit 
ot  Iti  Jurisdiction,"  as  aivll«d  to  a  court. 
In  that  case  the  drcnit  conrt  had  rendered 
one  Judpnwt,  wlilch  had  been  satisfied,  and 
tha  court  thai  attempted  to  set  that  aside 
and  reader  a  aecimd  Judgment,  and  tbe  su- 
preme court  of  the  United  states  says  that 
It  bad  no  JuiladlctUm  to  render  the  Jndg- 
meot  "VtB  poww  vras  exhausted.  Its  fur^ 
tber  exercise  was  probiiiltod.  It  wu  error, 
but  it  was  BTtor  because  the  power  to  ren- 
der any  further  Judgment  did  not  exist." 
18  Wall.  176.  But  when  tiie  circuit  court  in 
tbe  case  at  bar,  was  rendering  Judgment, 
It  was  doing  precisely  what  It  was  author- 
ised to  do  by  virtue  of  its  Jurisdiction  over 
the  offwse  charged,  and  of  the  petitioner; 
and  it  rendered  a  Judgment  In  its  nature 
such  as  it  was  authorized  to  render,  namely,, 
a  Judgment  of  Imprisonment  In  tbe  staters 
prison  of  this  state.  Assuming  that  hi  ren- 
dering that  Judgment  it  should  have  desig- 
nated tbe  term  two  years,  Inatsad  of  five, 
tbe  court  committed  an  errw,^  but  It  never 
exceeded  the  limit  of  Ite  Jurisdiction.  It 
simply  Imposed  a  sentwice  in  excess  of 
what  the  law  pwmlts,  wUle  properly  exer- 
daing  its  Jnrlsdlctim.  Upon  this  qnesti<m, 
we  may  be  Justified  In  again  quoting  the  lan- 
guage of  tlw  supreme  court  of  Massachu- 
setts in  Sranott's  Case,  snpra:  "The  brtter 
rule  seems  to  be  that,  where  a  court  has 
Jurisdiction  of  tbe  person  and  of  the  offense, 
the  Imposition,  by  mistake,  of  a  sentence  in 
excess  of  what  the  law  permits,  is  within 
tbe  Jurlsdlctirai,  and  does  not  render  the 
sentence  void."  We  ctmclude,  thertfore,  that 
tbe  court  In  this  case  did  not  exceed  the  limit 
of  Its  Jurisdiction,  but  simply,  if  the  term 
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Hxed  Is  In  excess  of  that  aathorized  by  law, 
committed  on  error  In  tbe  exercise  of  Its 
JarisdlctloD.  These  concluBlons  necessarily 
require  us  to  remand  tbe  petitioner  to_  tbe 
custody  of  tbe  sheriff  of  Hughes  county,  and 
It  is  so  ordered. 

It  Is  due  to  tbe  learned  counsel,  both  on 
the  part  of  tbe  petitioner  and  tbe  state,  to 
say  tbat  their  exhaustive  researches  and  able 
presentation  of  the  questions  have  greatly 
aided  tbe  court  in  tbe  Investigation  of  tbe 
question  InviHved,  and  in  arrirlng  at  a  con- 
clusion. 

FULLER,  J.,  concurring. 

KELLAM,  J.  (concurring).  I  concur  In 
this  decision  only  in  deference  to  wbat  ap- 
pears to  be  tbe  weight  of  antbtnltr.  This 
decision,  and  others  which  it  follows,  under 
constitutions  and  statutes  like  our  own,  seem 
to  me  to  rest  upon  made  ground.  Improvised 
by  tbe  courts,  upon  which  to  plausibly  rest 
a  ruling  designed  to  prevent  a  failure  of  Jus- 
tice, and  upon  tbe  ordinarily  dangerous  doc- 
trine that  tbe  end  Justlflee  the  means.  Ha- 
beas corpus  lies  where  a  court  whose  act  is 
tbe  subject  of  Inquiry  "has  exceeded  tbe  lim- 
it of  Its  Jurisdiction,  eltbCT  as  to  tbe  matter, 
place,  sum,  or  person."  Section  7841,  Comp. 
r^ws.  The  circuit  court,  although  a  court  of 
Rcoerat  Juitedlctlon,  gets  Its  power  to  sen- 
tence In  any  case  from  tbe  statute,  and  the 
same  statute  which  glrw  tbe  power  also 
limits  It  Its  power  to  sMitence  Is  Its  Juris- 
diction to  sentence,  and  I  am  unable  to  com- 
prehend why  a  court  which  assumes  to  sen- 
tence for  20  years,  in  a  case  where  Its  au- 
thority is  limited  to  a  sentence  for  10  years, 
does  not  exceed  "the  limit  of  its*  Jurisdic- 
tion" In  that  respect  Tbe  cases  all  concede 
tbat  if  a  court  Imprison  where  it  only  has 
nntborlty  to  fine,  or  Sne  where  It  only  has 
authority  to  imprison,  such  Judgment  la  not 
merely  erroneous,  but  is  absolutely  void, 
because  In  excess  of  Its  Jurisdiction;  thus 
distinctly  making  the  very  Judgment  which 
,  tbe  court  rendered  in  a  case  in  which  It  con- 
fessedly bad  Jurisdiction  of  tbe  person  and 
the  offense  a  controlling  test  of  whether  It 
kept  within  Its  Jurisdiction  or  not  and  teach- 
ti^  tbe  doctrine  tbat  in  determining  wheth- 
er a  court  bod  exceeded  its  Jurisdiction  tbe 
Jud^ent  which  It  renders  Is  to  be  consid- 
ered, as  well  as  tbe  other  elements  of  person 
nud  offense,  and  that  a  court  may  have  am- 
ple Jurisdiction  to  try  a  defendant  for  the 
offonse  charged  against  bim,  but  tbat  It  may 
o.vccpd  its  Jurisdiction  In  rendering  a  Judg- 
ment which  it  liad  no  legal  power  to  render. 
Kut  tbnt  tbe  trial  couri  bas  exceeded  tbe 
limit  of  Its  Jurisdiction  is  precisely  the  con- 
dition named  In  our  statute  for  relief  by 
habeas  corpus.  But  tbe  cases  which  this 
decision  follows  bold  tbat  If  the  statute  ex- 
pressly limits  tbe  power  of  tbe  court  to  sen- 
tence to  6  years,  but  tbe  court  courageously 
imposes  a  sentence  of  SO  years,  there  la  no 


excess  of  Jurisdiction,  but  only  an  error  in 
its  interpretation  of  tbe  law.    It  Is  held 
that  a  sentence  which  sends  a  defendant  to 
Jail  for  a  year,  when  he  ougnt  to  have  gone 
to  the  penitentiary  for  tbe  same  time.  Is  void 
for  excess  of  Jurisdiction,  because  tbe  court 
bad  no  authority  to  pass  sucb  a  sentence, 
but  a  sentence  for  20  years,  when  the  only 
authority  of  the  court  la  to  sentence  for  5 
years.  Is  not  Jurlsdlctlonally  excessive,  be- 
cause the  court  had  authority  to  sentence  for 
6  years,  and  for  so  much  it  Is  good.  But  tlie 
difficulty  la  tbat  the  court  made  no  sentence 
for  5  years.    It  deliberately  declined  to  ex- 
ercise the  authority  whicb  It  did  have,  and 
assumed  an  authority  and  power  which  It 
did  not  have.    The  question  Is  not  whether 
It  might  have  made  a  Judgment  within  its 
Jurisdiction,  but  whether  It  has  done  so;  not 
whether  a  judgment  which  It  did  not  make 
would  have  been  good,  but  whether  the  Judg- 
ment which  it  did  make  was  one  It  had  au- 
thority to  make.    This  court  upon  this  In- 
quiry, has  nothing  to  do  with  a  Judgment 
which  was  not  made,  but  should  look  at  the 
Judgment  which  was  made,  and  compare  It 
with  tbe  statutory  authority  of  the  trial 
court  to  make  it;  and  If  it  bad  no  power  to 
make  the  only  Judgment  which  it  did  mabe. 
or  attempt  to  make,  it  seems  to  me,  person- 
ally, tbat  it  bas  exceeded  its  Jurisdiction.  A 
court  commits  an  error  when  it  does  some- 
thing which  It  has  the  legal  power  to  do.  but 
ought  not  to  do.    It  exceeds  its  Jurisdiction 
when  It  does  something  which  is  beyond  Its 
legal  power  to  do.    To  me  tbe  dlstlnctloD 
seems  as  plain  In  principle  as  It  Is  momen- 
tous In  fact 

How  does  it  help  the  matter  to  sny  tbat 
the  court  which  pronounced  the  sentence  la 
one  of  general  Jurisdiction  ?  It  surely  is  not 
general  In  tbe  sense  tbat  Its  Jurisdiction  Is 
broader  than  tbe  law  Itself,  or  tbat  tbe  ex- 
ercise of  its  power— Its  authority— may  not 
be  limited  and  circumscribed  by  law.  Tbe 
legislature  has  tbe  same  power  to  regulate 
tbe  punishment  which  it  may  Inflict  for  cer> 
tain  offenses  as  though  It  were  a  court  of 
limited  Jurisdiction.  If  the  statute  made  but 
one  offense  punishable  by  Imprisoniuent  and 
fixed  the  term  dt  20  years,  I  think  It  would 
be  accepted  that  a  court,  even  of  general  Ju- 
risdiction, whicb  sentenced  a  defendant  to 
30  years,  would  exceed  tbe  limit  of  Its  Juris- 
diction. It  seems  to  me  tbat  In  such  case 
"Jurisdiction*'  means  more  than  control  of 
the  person  of  the  defendant,  and  authority 
to  ti7  the  question  at  Iwne,  and  Includes  al- 
so power  In  tbe  court  to  render  tbe  Judg- 
ment which  It  does  render.  If  It  does  not, 
then  the  court  having  acquired  Jurisdiction 
of  tbe  person,  may  sentence  a  defendant  to 
be  bung  for  larceny  committed  wittaln  its 
Jurisdiction,  and  there  would  be  no  relief  by 
habeas  corpus,  for  the  answer  would  be — 
apparently  as  adequate  in  tbat  case  bm  In 
this— that  tbe  court  did  not  exceed  its  Juris- 
diction, for  It  had  JnrIsdlctl<Hi  of  tbe  peraon 
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Rod  of  tbe  offciite,  and  only  committed  an 
error  in  imposing  a  wrong  sentence.  And 
m  the  court  or  Judge  who  happened  to  bear 
ilie  habeas  corpus  would.  In  Its  mind,  snb* 
stitute  a  Jodgmoit  which  the  trial  court  bad 
aattkorlty  to  and  ought  to  have  rendered  for 
tbe  Judgment  wUdi  It  did  in  fact  rander,  and 
wUch  stands  upon  tbe  recinrd  as  the  sole,  m- 
ttre,  and  only  Judgment  In  tbe  ease;  that  Is, 
a  court  or  Judge  who  bad  no  authority  to  try 
tbe  case,  or  render  Judii^ent  of  any  kind  in 
It,  would.  In  order  to  prevent  a  failure  of 
Justice,  substitute  In  Its  imagination  a  legal 
Judgment  for  an  ill^l  oob,  and  so  bold  the 
defendant  under  his  counterfeited  Judgmmt, 
M  improvised  for  tbe  occasion.  It  may  not 
be  absurd  to  say  that  one  solid  soitence  for 
a  definite  term  Is  separable,  and  that  this 
wort,  on  habeas  corpus,  will  pick  out  of  It 
as  many  years  as  the  court  was  authorised 
to  sentence  for,  and  say  that  u  to  so  much 
tbe  court  baa  not  exceeded  its  Jurlsdlcthm; 
bot  no  court  ought  to  be  compdled  to  resort 
to  such  a  subterfuge  to  accomplish  by  Judi- 
cial legislation  wliat  ought  to  be  done  1^  tbe 
legislature. 

A  man  has  power,  imder  tbe  statute,  to 
make  a  rabal  lease  for  one  year.  He  makes 
one  for  two  years,  and  asks  tbe  conrt  to  ap- 
Idy  the  same  rule  It  apidles  hwe.  and  help 
blm  to  enforce  it  for  a  year;  but  the  court 
wisely  shakes  its  Judtdal  head,  and  says, 
"You  hare  attempted  to  do  something  which 
yoa  bad  no  authority  to  do,  and  your  act  Is 
aU  void.*'  By  statute  the  power  of  a  Judge 
to  tendw  an  ex.  parte  wder,  staying  iHWceed- 
logs,  is  limited  to  20  days.  He  makes  siMh 
SD  order  for  EM)  days,  and  tbe  coturts  do  not 
bold  it  good  for  tbe  20  days  for  which  he 
mlRht  legally  have  made  It,  bat  hold  It  void 
Id  toto.  *Tbo  jvAge  has  transcended  his  Ju- 
risdiction," is  the  language  of  the  court  I 
can  see  a  basis  of  reason  for  holding  tiiat 
where  a  Judgm«tt  or  sentence  conrists  of 
two  or  more  separable  and  distinct  elements 
or  parts,  as  fine  and  Imprisonment,  only  one 
of  which  tbe  court  bad  power  to  Impose,  tbe 
Illegal  or  nnauthorlsed  part  may  he  exscind- 
ed, and  leave  the  1^1  part  operative;  for.  as 
raid  by  Earl,  J.,  In  People  v.  Baker,  89  N.  Y. 
4ii7,  tbe  legal  part  "is  a  separate  portion  of 
tbe  RoitCTce,  complete  in  Itsdf,  and  tbe  bal- 
ance of  tbe  sentence  can  be  held  void,  and 
disregarded.*'  This  application  Is  made  to, 
aod  the  writ  Issued  by,  this  court,  which, 
tuuler  the  constitution,  has  a  general  super- 
lotendti^  control  over  the  drcnlt  court  and 
Its  Judgmenta  It  is  not  In  tbe  nature  of  a 
colbiteral  attack.  tbiB  court  Is  competent, 
BDd  It  is  the  proper  tribunal,  to  say  wbetber 
tbe  Judgment  rendeied  by  the  circuit  court 
was  one  within  Its  Jurisdiction  to  render. 

My  confidence  In  the  logical  and  legal  cor- 
rectoess  of  tbe  views  I  have  expressed  Is 
erently  strengthened  by  the  deliberate  decki- 
ratloQ  of  tbe  United  States  supreme  court  as 
to  what  tbe  law  Is,  In  the  Graham  Case,  138 
V:  B.  461,  11  Sup.  Ct  363,  referred  to  In 


Judge  CORSON'S  opinion.  It  says,  "It  is  nu- 
doiibte<11y  the  general  rule  that  a  Judgment 
i-eiidercd  by  a  court  In  a  criminal  case  must 
conform  strictly  to  tbe  statute,  and  that  any 
variation  from  Its  provisions,  ^ther  In  tho 
character  or  extent  of  the  punishment  In- 
flicted, renders  the  Judgment  absolutely  void." 
It  is  true,  discharge  was  refused  In  that  oow, 
but  It  was  denied  upon  the  distinct  ground 
"that  under  tbe  law  of  Wisconsin  [bom 
which  state  tbe  case  came]  a  Judgment  in  a 
aimtnal  case  which  merely  exceeds  in  the 
time  of  punishment  prescribed  by  tlie  aea-  • 
tence  that  which  is  authorized  by  law  Is  not 
absolutely  void,  but  only  erroneous,  and  that 
the  errw  mast  be  corrected  on  appeal,  and  can- 
not be  cwrected  by  a  writ  ot  habeas  corpua 
*  *  *  When  the  highest  court  of  a  state 
holds  that  a  Judgment  of  one  of  Ite  inferior 
conrto  Imposing  punishment  In  a  criminal 
case  Is  valid  and  binding  to  the  extoit  to 
which  the  law  of  the  state  auflicvised  ttie 
punishment,  aiui  only  vttfd  for  tbe  excess,  we 
cannot  treat  it  as  wholly  void,  there  being  no 
principle  of  federal  law  Invided  in  such  mJ- 
Ing."  Wlmt  tbe  conri  would  have  done  If  it 
had  not  felt  controlled  by  the  dedsion  of  the 
Wisconsin  conrt,  I  do  not  undertake  to  say. 
but  it  would  se«n  to  me  that  Its  formal 
declaration  of  what  tbe  "general  role"  is,  as 
quoted  above,  in  which  it  Is  said  that  a  sen- 
tence occeedbig  "In  extent**  the  punishment 
allowed  by  law  Is  'Absolutely  void,"  would 
afford,  substantial  ground  fOr  an  Inference. 

A  numtier  of  the  highest  slato  courts  In  the 
Union  have  also  distinctly  avowed  tbe  same 
views,  and,  jmbably  recognizing  their  force, 
the  le^slatnres  of  a  number  of  states  have 
provided  by  statute  that  no  person  can  be  dis- 
charged on  habeas  corpus  until  the  time  has 
expired  for  wblcb  he  could  legally  have  been 
detained.  I  think  there  should  be  such  a 
statute  here,  and  the  conrto  left  to  tbeir  con- 
stitutional function  of  declaring  what  tbe 
law  Is,  rather  than  what  they  think  It  ought 
to  bCL  In  other  words.  If  further  affirmative 
provisions  of  law  are  needed  to  prevent  a 
Mlure  of  Justice,  or  to  accomplish  any  other 
desirable  ends,  the  legislature,  and  not  the 
courts,  should  supply  them.  While  I  do  not 
In  this  case,  and  shall  not  in  any  case,  hesi- 
tate to  declare  my  own  views  upon  any  qubs- 
tlon  before  this  court,  I  do  now,  as  I  have 
sometimes  before,  vote  to  follow  the  weight 
of  adjudicated  cases,  rather  than  my  own 
Judgment,  less  fully  supported  by  authorities. 


STATE  V.  JELINEK. 
(Supreme  Court  of  Iowa.    Oct.  4,  1806.) 

BUROLAKl— ■  XDICTMBNT— DtSCRimOM  OT  BUILD- 

IXO— ISSTRl'CTIONS. 

1.  Under  Code.  I  4302,  providing  that, 
where  au  olFonK  Involving  injury  to  propert;  ia 
described  in  other  respects  with  gufficient  cer- 
tainty, an  erroneouB  alleiration  of  the  name  of 
tiie  injured  person  is  immaterial,  an  indicttoent 
alle^nfc  the  breaking  into  a  store  of  certain 
named  persons,  "known  ax  the  'Grange  Store,'  ** 
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in  a  certaio  town,  is  sufficient  oa  proof  that  the 
store  was  koowii  as  the  "(Jranife  Store,"  io 
inch  town,  though  owned  by  the  pentoDs  named, 
not  as  ioilividuala,  but  as  a  corporation. 

2.  Where  no  request  has  been  made  to  hare 
an  instruction  correctlpr  stating  the  law  made 
more  definite,  the  objection  of  iodefinitenesa 
cannot  be  urged  on  appeal. 

Appeal  from  district  court,  Benton  county; 
John  R.  Caldwell,  Judge. 

The  defendant  was  Indicted  for  breaking 
Into  a  store  building;  was  conrlcted,  and  sen- 
tenced to  the  penitentiary  for  the  term  of  2^ 
years,  and  appeals.  Affirmed. 

T.  H.  MUner,  for  appellant.  Milton  Remley, 
Atty.  Gen.,  for  the  State. 

KIXNE,  J.  1.  Appellant  contends  that  the 
ownership  of  the  building  which  was  broken 
into  was  aot  proven  as  laid.  The  property  is 
thus  described  in  the  indictment:  "A  certain 
store,  linown  as  the  'Grange  Store,'  at  Belle 
I'hiiue,  Iowa,  of  W.  A.  PaiTis,  Geo,  Straben, 

W.  Ealy,  Ealy,  Dave  Bosterson,  H.  W. 

Vandilte,  J.  P.  Vandike,  and  S.  P.  Vandike, 
\Vm.  Dixon,  and  the  minor  belrs  of  H.  Guluu, 
in  which  goods,  wares,  and  merchandise  were 
kept  for  sale,  use,  and  deposit."  The  evi- 
dence showed  that  the  building  broken  Into 
was  known  as  the  "Grange  Store."  One  wlt< 
iiess  testified  on  direct  examination  that  the 
Gmnge  Store  was  a  stock  company,  and  be- 
Ufuged  to  the  parties  named  In  the  indictment 
On  cross-examination  be  said  he  thought  it 
was  iucorporated,  and  the  incorporators  were 
the  parties  named.  Our  statute  provides  that 
an  indictment  is  sufficient  If  It  can  be  under- 
stood tlierefrom  "that  the  act  or  omission 
ottarged  as  the  offense,  Is  stated  with  such  a 
degree  of  certainty,  in  ordinary  and  concise 
language,  and  in  such  a  manner  as  to  enable 
a  person  of  common  understandlns  to  know 
what  is  Intended,  and  the  court  to  pronounce 
judgment  upon  a  conviction  according  to  the 
law  of  the  case."  **niat  when  material,  the 
name  of  the  person  injured,  or  attempted  to 
be  Injured,  be  set  forth  when  known  to  the 
srand  jury,  or  If  not  known  to  It,  that  It  be 
so  stated  in  the  Indictment."  Code,  {  4305. 
It  Is  ti-ue  that  we  held  in  State  t.  Morrissey, 
22  Iowa,  158,  that  the  name  of  the  owner  of 
tbe  bidldlng,  if  known,  should  be  stated  in 
the  Indictment  That  was  a  case  where  the 
name  of  the  owner  of  the  building  was  not 
glvrai.  The  object  of  the  statute  requiring 
the  name  of  the  owner  to  be  stated  is  to  fix 
the  identity  ot  the  particular  building  broken 
into,  and  such  Is  the  thought  of  the  opinion  in 
the  case  dted.  This  Is  necessary,  that  the 
defendant  may  know  with  reasonable  certain- 
ty tbe  charge  that  is  made  against  bim.  The 
statute  provides,  "When  an  offense  Involves 
tbe  commission  of ,  or  an  attempt  to  commit, 
an  Injury  to  person  or  property,  nnd  Is  de- 
scribed in  other  respects  with  sufficient  cer- 
tainty to  identify  the  act,  an  erroneous  allega- 
tion as  to  the  name  of  the  person  Involve^,  or 


attempted  to  be  injured,  Is  not  material. 
Code,  §  4302.    In  State  v.  Carr,  43  Iowa,  418, 
it  was  held  that  a  mistake  In  the  name  of 
tbe  person  Injured,  in  an  indictment  for  rob- 
bery, Is  not  material,  unless  it  Is  shown  that 
tbe  accused  bns  been  prejudiced  thereby.  In 
State  V.  Golden,  49  Iowa,  51,  the  Indictment 
charged  the  building  broken  into  to  be  the 
property  of  George  F.  Howe.    The  evidence 
showed  that  Howe  was  a  renter,  only,  of  ttie 
property,  and  In  possession  of  It    It  was 
held  a  sufficient  proof  of  ownership.    In  State 
V.  Franks,  64  Iowa,  39,  19  N.  W.  832,  In  an 
indictment  for  burglary,  it  charged  that  the 
house  belonged  to,  and  was  the  property  of, 
the  estate  of  W.  F.  Rodman,  deceased.  It 
was  held  good.    See  State  v.  Emmons,  72 
Iowa,  2G5,  33  N.  W.  672.    In  State  T.  Semo- 
tan,  S5  Iowa,  67,  51  N.  W.  1161,  In  the  case 
of  an  Indictmant  charging  the  defendant  with 
having  injured  and  defaced  a  building.  It  is 
said:  "The  Indictment  states  that  the  offense 
was  committed  upon  the  tiaU  In  the  town  of 
Vining;  and  it  appears  to  us  ttiat  this  de- 
scrilies  the  offense  with  eufficleot  certainty, 
so  that,  if  the  ownership  of  the  property  was 
erroneously  stated  to  be  In  a  corporation,  the 
variance  was  not  fatal."    All  of  the  evidence 
shows  that  the  building  was  known  as  the 
"Grange  Store."    The  names  of  the  parties 
owning  it,  whether  It  be  owned  by  a  stock 
company  or  corporation,  are  given.    It  ap- 
pears that  no  prejudice  resulted  to  defendant 
from  a  failure  to  aver  tbe  name  of  the  ooxpo- 
ration  owning  the  building. 

2.  Complaint  is  made  of  certain  Instmctions 
given,  and  because  the  court  did  not  Instruct 
as  to  certain  matters.  These  are  without 
merit.  If  the  Instructions  given  were  not 
deemed  full  enough  by  counsel  for  appellant, 
he  sbotild  liave  asked  others.  None  were 
asked  tonchli^  the  matters  herein  referrecl  to. 
Complaint  Is  also  made  of  tbe  Instruction 
touching  the  Intoxication  of  the  defendant. 
The  jury  were  told  that  the  Intoxication  of  de- 
fendant might  be  weighed  by  them,  in  deter- 
mining the  intent  if  any,  of  the  d^endant  in 
breaking  and  entering  the  store.  It  Is  said 
that  the  court  should  tiave  told  them  tbat,  if 
they  found  from  tbe  evidence  that  the  defend- 
ant was  so  drunk  as  to  be  Incapable  of  form- 
ing an  intent  to  break  and  enter  the  bulldlUK. 
they  should  find  him  not  guilty.  It  la  doubt- 
ful If  the  testimony  In  this  case  warranted 
an  Instruction  such  as  counsel  contends  for. 
but,  however  that  may  be,  tbe  one  given  was, 
under  tbe  circumstances,  correct,  as  far  as  it 
went;  and,  if  counsel  desired  a  more  definite 
statement  of  tbe  law  to  be  given  the  Jury, 
he  should  ba\e  asked  an  Instruction  embra- 
cing it.  Having  failed  to  do  so.  he  cannot 
now  be  heard  to  object,  inasmuch  as  tbe  tn? 
structlon,  as  given,  correctly  stated  tbe  lai«&. 
and  was  applicable  to  the  facts.  It  aroeaxs 
to  us  that  all  respects,  tbe  defendant  bad 
a  fair  trial.  Affirmed. 
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HOOD  T.  CmrAGO  ft  N.  W.  RY.  CO. 

(Supreme  Court  of  Iowa.   Oct.   1,  1S95.) 

Apfkal  —  Record  —  Stesoohapher's  Repoht  — 
Depositions— Trial — Misconduct  of  Codn- 

8EI.  —  NEanOKNCE  -EviDEN'CE. 

1.  The  offidnl  Btenogrnpher's  report  of  the 
evidence  certified  by  the  jiiilge  constituteB  a 
bill  of  exceptioDB,  and  do  notice  ib  reQuired  to 
the  pnrtiee  before  certifying  the  Bame. 

2.  The  fnct  that  the  official  reporter  was  ill 
during  the  trial  will  not  authorize  the  rejection 
of  hi«  report  of  the  evidence,  where  no  sub- 
Hlanttal  iuacenraciea  are  shown. 

3.  Where  the  record  shows  that  plaintiff  of- 
fered the  deposition  of  certain  wiliiosses.  but 
did  not  anuouiiee  that  they  "were  taken  in  this 
case,"  and  no  objection  was  made  to  the  intro- 
iluotion  thereof,  a  motion  to  strike  tliem  from 
the  rerord  on  the  ground  that  they  were  not 
sufficiently  identified  was  iiroperly  denied. 

-1.  Defendant's  counsel,  on  cross-examina- 
tion of  plaiiitiSf,  asked  numeroaa  questions  re- 
flecting on  plaintiff's  moral  character,  after  ob- 
jeetion  to  questioDB  o^similar  Import  were  bos- 
tained,  and  in  diaregard  of  the  rulings  of  the 
conrt.    Bdd  reveraiWe  error. 

5.  Where  plaintiff,  a  physician,  claimed  that 
he  lost  his  practice  by  being  rendered  unable 
to  attend  to  it,  in  coneiHiuence  of  an  injury  sus- 
tained throngh  defendant's  negligence.  It  was 
proper  to  show  cn  croas-exaiuiiintion  that  he 
lost  his  practice  through  immonil- conduct. 

6.  In  an  action  to  recover  for  permanent  in- 
jnriM  it  vaa  proper  to  show  that  defendant's 
claims  on  an  insurance  society  for  indemnity 
were  only  for  a  limited  period. 

7.  In  an  action  against  a  railroad  oomoany 
for  personal  Injuries,  defendant,  for  the  purpose 
of  proving  that  plaintiff  was  endeavoring  to 
exaggerate  his  injuries,  cannot  show  that  plain- 
tiff made  fraudulent  claims  niioo  insurance  as- 
Koriatlons  respecting  the  same  injuries,  the  said 
claims  not  being  so  connected  with  the  prosecu- 
tion of  the  action  as  to  evince  a  common  pur- 
pose. 

Appeal  from  district  court,  Pottawattamie 
county;  Walter  I.  Smith,  Judge. 

Plaintiff  coDunenced  this  action  July  2, 
1891,  to  recover  damasrea  for  iiersoual  inju- 
ries alleged  to  have  been  sustained  by  him 
on  or  about  August  80,  1889,  when  a  passen- 
ger on  one  of  defendant's  passenger  trains, 
because  of  certain  negligent  acts  and  omls- 
idoDS  (tf  the  defendant's  employes.  He  al- 
leges that  in  consequence  thereof,  and  with- 
out fhnit  on  his  part,  be  was  seriously  and 
permanently  injured  In  certain  particulars 
stated,  from  wblcb  injuries  be  has  ever  since 
suffered  great  bodily  pain  and  mental  an- 
guish. He  further  alleges  that  previous  to 
the  time  of  such  injuries  he  was  In  good 
health,  and  was  a  physician  enjoying  a  large 
and  remunerative  practice  at  Independence, 
Kan.,  but  since  receiving  said  Injuries,  and 
by  reason  thereof,  he  has  been  iucat)able  of 
attending  to  his  said  jmictlce,  and  has  been 
Rubject  to  great  loss  of  time,  aud  has  in- 
curred large  expense.  He  asks  to  recover 
$40,000.  The  defendant  answered,  denying 
alt  the  allegations  of  the  petition.  The  cause 
was  tried  to  a  Jury,  and  verdict  returned  for 
the  defendant  Plaintiff's  motion  for  a  new 
trial  was  overruled,  ami  Judgment  rendered 
on  the  verdict  on  tlie  ISth  day  of  December, 
li<)2,  from  which  Judgment  the  plaintiff  per- 


fected an  appeal  on  the  lOtta  day  of  June, 
1803.  On  the  12th  day  of  November.  1894. 
the  defendant  filed  a  motion  in  said  district 
court  to  strike  from  the  flies. and  record  the 
certificate  of  the  Judge  attached  to  the  re- 
porter's shorthand  notes  in  the  cose,  signed 
and  filed  on  the  28tb  day  of  October,  1892, 
and  also  to  strike  certain  pails  of  said  certifi- 
cate for  reasons  stated.  This  motion  was 
supported  by  the  affidavit  of  the  attorneys 
for  defendant  appearing  in  the  trial,  and  by 
a  letter  written  by  the  reporter.  On  Decem- 
ber 1,  1894,  this  motion  was  overruIe<l,  to 
which  the  defendant  excepted,  and  from 
which  ruling  on  December  14,  1894,  an  ap- 
peal was  perfected  by  the  defendant.  On 
January  11,  1805,  the  defendant  filed  a  mo- 
tion In  this  court  to  strike  the*  bill  of  ex- 
ceptions and  said  certificate  of  the  trial 
Judge,  and  to  strike  certain  parts  from  said 
certificate.  This  motion  Is  upon  the  same 
grounds  as  that  filed  lu  the  district  court. 
Reversed. 

81ms  &  Balnbrldge,  for  appellant.  Hub- 
bard &  Dawley  and  Wright  &  Baldwin,  for 

apiiellee. 

GIVEN,  C.  J.  1.  We  first  consider  the  case 
as  presented  on  defendant's  appeal  and  upon 
the  motion  filed  In  this  court  Aa  they  pre- 
sent the  same  questions,  they  will  be  con- 
sidered together.  The  record  shows  the  fol- 
lowing: After  the  condnsion  of  the  evidence, 
and  on  the  day  tb*  case  was  submitted  to  the 
Jury,  the  trial  judge  signed  a  certificate  ap- 
pended to  the  official  shorthand  notes  of  the 
trial,  wherein  he  certified  In  substance  as  fol- 
lows: That  said  notes  were  the  official  re-  * 
port  of  the  trial,  taken  by  the  official  re- 
porter, and  that  "the  same  contain  all  the 
evidence  offered  and  all  the  evidence  Iniio- 
duccd  on  the  trial  of  said  caose,  together 
with  the  objections  of  parties  to  tbe  introduc- 
tion of  evidence,  tbe  rulings  of  the  court 
thereon,  and  exceptions  of  parties  to  such  rul- 
ings, as  fully  and  to  the  bame  effect  as  said 
evidence,  objections,  rulings,  and  exceptions 
were  Introduced,  had,  and  taken  at  the  trial 
of  said  cause,  and  said  official  report  Is  here- 
by signed  by  me.  and  certified  to  and  order- 
ed filed,  and  made  a  part  of  the  record  in  this 
case"  On  the  same  day  said  notes  thus  cer- 
tified were  filed  with  the  clerk  of  said  court. 
On  July  8.  1803.  there  was  also  filed  with 
said  clerk  an  extension  of  said  notes,  certi- 
fied by  the  official  reporter  as  containing  a 
full,  true,  and  complete  translation  of  the 
shorthand  notes  of  tbe  evidence  taken  by 
him  on  tbe  trial  of  the  case.  The  grounds  of 
defendant's  motion  in  the  district  court  and 
in  this  court  are  that  there  is  no  authority 
for  tbe  certification  of  said  notes  by  the  trial 
Judge;  that  said  certification  was  made  with- 
out notice  to  and  without  knowledge  or  re- 
quest of  either  party;  that  the  transcript  of 
said  notes  contains  Inaccnrades  as  shown  by 
said  affidavit;  that  said  transcript  shows 
that  said  notes  do  not  contain  all  the  evidence 
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Uitroduced  and  offered.  In  that  the  deposi- 
tions offered  and  read,  and  other  documen- 
tary evidence,  are  not  annexed  thereto,  nor 
Bufficlently  Ideutlfled  therein.  Said  affidavit 
of  defendant's  counsel  showa  that  no  bill  of 
exceptions  was  ever  printed  to  tliem  for  ex- 
amination, or  approved;  that  plaintiff  did  not 
take  time  to  prepare  a  hill  of  exceptions; 
that  affiants  had  no  notice  that  plaintiff  In- 
toided  to  ffie  a  bill  purporting  to  contain  all 
the  evidence,  and  did  not  know,  unUl  the  ab- 
stract was  served  In  Ifarch,  ISM.  that  any 
such  bill  of  exceptions  had  been  filed.  They 
further  say  that  there  are  tnaccniacles  in  the 
i-eeord,  -vtrhlch  they  would  have  corrected  If 
said  bill  of  exceptions  had  been  presented  to 
them  beforf  It  was  settled;  that  they  can- 
not correct  such  Inaccuracies  now  from  mem- 
ory. They  say  that  the  official  reporter  was 
unable  at  all  times  to  report  the  more  rapid 
portions  of  the  testimony  with  entire  accu- 
racy, for  the  reason  tint  be  was  suffering 
Keverely  from  an  attack  of  neuralgia  in  the 
face  and  Jaw.  They  attach  as  part  of  their 
affidavit  a  letter  from  the  reporter,  in  which 
he  says:  "In  all  my  experience  in  reporting 
I  never  received  such  an  electrical  shock  as 
when  I  undtftook  to  make  a  transcript  In 
this  case.  The  fact  Is,  I  should  not  have 
tried  to  report  this  case,  suffering  as  I  was 
and  did  during  the  whole  trial  with  the  Jaw 
ache."  Fleming  v.  Steams,  TD  Iowa.  257, 
44  N.  W.  376,  answers  defendant's  first  con- 
tention. Following  cases  cited.  It  Is  said: 
"That  where  the  shorthand  report  Is  ordered 
1o  be  made  a  part  of  the  record,  and  a  certlfi* 
i-ate  of  the  Judge  In  due  form  IS  attached, 
the  evidence  is  sufficiently  preserved."  It 
was  held  that  the  report  thus  certified  conatl- 
tutetl  a  bill  of  exceptions  within  the  require- 
ments of  the  statute.  This  repoil  of  the 
evidence  lielng  thus  made  a  part  of  the  rec- 
ord, no  other  or  different  bill  of  exceptions 
was  required,  as  in  case  of  decisions  not  en- 
tered on  the  reconl.  See  Code,  S  2835.  As 
to  such  report  of  fhe  evidence,  no  notice  is 
required  to  the  parties  before  certifying  the 
Name.  If  there  were  decisions  not  entered 
on  the  record,  or  grounds  of,  objections 
not  Bufflcientiy  appearing  In  the  record  as 
presented  in  the  report,  the  defendant  should 
have  caused  the  tame  to  be  made  of  record 
In  the  manner  provided  in  said  section  2835. 
Reports  of  trials  taken  in  sbortband  are  sel- 
dom. If  ever,  entirely  perfect.  Great  as  Is 
the  skill  acquired  In  thlM  kind  of  writing.  It 
Is  a  well-known  fact  that  more  or  Iraa  In- 
accnracles  are  fouutl  in  the  reports;  but  bt 
them  we  have  the  most  reliable  showing  as 
to  the  proceedings,  and  they  are  not  to  be 
rejected  merely  because  inaccuracies  are  dis- 
covered therein.  The  reporter  does  not  ad- 
mit Inaccuracies,  nor  do  defendant's  counsel. 
In  their  affladrit  or  otherwise,  point  out  any. 
We  would  not  be  Justified  In  rejecting  this 
report  merely  because  It  was  taken  under 
the  circumstances  stated.  A  number  of  d^ 
oBltlona  entitled  as  In  this  case  and  on  file 


were  read  on  behalf  of  the  plaintiff.  Defend- 
ants cont«Kl  that,  as  they  are  not  attached 
to  the  reporter's  notes  or  transcript  "and  not 
sufficiently  Identified  thereby,"  th^  should 
be  stricken  from  the  record.  It  la  true  tbat 
In  offering  the  depositions  plaintiff's  counsel 
did  not  announce  as  to  each  that  it  was 
a  deposition  taken  In  this  case  and  filed  there- 
in on  a  certain  day,  but  simply  annouDced, 
"Plaintiff  now  offers  In  evldmce  the  d^tosl- 
tlon  at"  (naming  the  wltnessy.  It  does  not 
appear  that  any  objection  was  made  to  the 
offers  upon  the  ground  that  th^  were  not 
deposftlons  taken  In  this  cas&  The  ruling 
of  the  district  court  In  refusing  to  strike 
these  depositions  from  the  record  la  fully 
sustained  In  Johnston  v.  McPherran,  81  Iowa. 
231.  47  N.  W.  60.  The  depositions  being  en- 
titled and  filed  as  In  this  case,  and  permitted 
to  be  read  without  objection  that  they  were 
not  In  this  case,  entltle|  them  to  remain  In 
the  record.  The  defenoant's  motion  in  thlx 
court  is  overruled,  and  the  Judgment  of  the 
district  court  upon  defendant's  motion  there- 
in Is  affirmed. 

2.  We  next  consider  the  case  as  iR«sented 
on  plaintiff's  apiwal  and  In  the  order  of  the 
argument  One  ground  of  plaintiff's  motion 
for  a  new  trial  was  that  the  verdict  is  con- 
trary to  the  evidence,  and  he  contends  tliat 
the  court  erred  in  not  sustaining  hia  mfition 
on  that  ground.  The  evidence  shows  v^tb- 
out  conflict  that  plaintiff  was  a  paasoiger  on 
defendant's  train,  and  that  an  accident  oc- 
curred substantially  aa  alleged.  The  jury 
was  warranted  in  finding  negligence  as  char^ 
ged.  The  real  ccoitentions  are  whether  plain- 
tiff was  Injured  by  the  accident  and.  If  so. 
the  extent  and  effect  of  his  tnjnries,^  their 
probable  duration,  and  the  amount  of  dam- 
ages. If  any,  to  which  he  Is  entitled.  Upon 
these  issues  the  evidence  is  volumlnoos  and 
conflicting.  We  need  not  consume  space  to 
set  It  out.  It  is  sufficient  to  say  that,  in  our 
uplnlon.  there  was  no  error  In  ovemiling 
plaintiff's  motion  on  this  ground. 

3.  Another  ground  of  plalntUTa  motion  is 
misconduct  of  defendant's  counsel  on  the 
trial  as  appears  by  the  record  and  by  the 
affidavits  made  a  part  of  said  motion.  Plain- 
tiff claims  that  defendant's  counsel,  tm  the 
puipose  of  prejudicing  him  before  the  Jury, 
persisted  In  putting  questions  to  him  upon 
bis  cnws  examination,  reflecting  upon  his 
moral  character,  knowing  them  to  be  Im- 
proper, and  that  anaweia  would  not  be  per- 
mitted. Defendant  contends  that  the  affida- 
vits were  not  made  a  part  of  the  record.  Let 
this  be  conceded,  yet  we  think  the  recwd 
of  the  examination  sustains  plaintiff's  com- 
plaint Plaintiff  had  testified  at  length  In 
Ida  own  behalf  upon  all  the  Issues  Id  the 
case,  including  his  alleged  loss  of  practice  as 
a  physician  In  consequence  of  the  Injuries 
complained  of.  The  circumstances  were  auch 
as  to  entitle  defendant  to  a  thorough  and 
rigid  cross-examination,  within  proper  limits, 
and  to  the  le^tlmate  effects  of  such  a  cross- 
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examination,  but  not  to  pervert  the  privilege 
HO  as  to  unduljr  prejudice  the  plaintltT  be- 
fore the  jury.  This  part  of  the  record  is 
Homewhat  lengthy,  and  so  confused  that  tt 
cannot  be  even  summarized  withtn  a  reason- 
able space.  Defendant,  claiming  that  moral 
character  and  fair  reputation  for  truth  and 
veracity  were  essential  to  success  in  the  prac- 
tice of  medicine,  sought  to  show  by  the 
cross^xamlnatlon  of  plaintiff  that  lie  had 
been  arrested,  since  the  accident  complained 
of,  for  being  found  In  bed  with  a  woman  of 
bad  repute;  that  he  and  the  woman  pleaded 
guilty  to  the  charge;  and  that  an  account 
thereof  was  published  In  a  newspaper.  Also 
that  be  bad  attended  a  public  banquet  in 
December,  1801,  with  a  woman  of  bad  repute, 
and  had  been  expelled  because  of  his  Im- 
moral conduct.  The  fault  of  the  cross-ex- 
amination is  not  in  seeking  to  show  that  sucb 
were  the  facts,  but  In  the  manner  in  which  It 
was  pursued.  Numbers  of  questions  of  the 
same  Import  were  put,  in  utter  disregard  of 
the  rulings  of  the  court;  and  often,  upon  ob- 
jections being  made,  the  question  was  re- 
peated with  slight  variation  without  waiting 
(or  a  ruling.  Question  after  question  was 
put  SB  to  the  details  of  said  occurrences,  es- 
pecially of  the  arrest,  evidently  ror  tne  pur- 
|K)se  of  prejudicing  the  plaintiff  beyond  what 
the  occurrences  alone  would  do.  It  Is  the 
«Hinduc-t  of  counsel,  not  errors  of  the  court, 
ih.1t  is  the  subject  of  this  inquiry.  With  the 
dcteimlnatlon,  purpose,  and  manner  of  the 
i-ross-examlnation  it  was  not  possible  for  the 
court  to  have  avoided  undue  prejudice  to  the 
plaintiff.  It  is  said  in  Henry  v.  Railway  Co., 
tW  Iowa.  56,  23  N.  W.  200:  "When  such  a 
•luestlon  is  asked,  an  objection  by  opposing 
counsel,  even  if  sustained  by  the  trial  court, 
floes  not  prevent  the  mischief.  Whatever  In- 
Jury  or  prejudice  there  may  be  to  the  oppos- 
ing party  is  accomplished  by  asking  the  ques- 
tion." While  the  privilege  of  a  legitimate 
4-ro8ft^xamlnatlon  must  not  be  abridged,  and 
parties  must  submit  to  all  the  consequences 
that  flow  from  it.  It  must  not  be  perverted  to 
the  purpose  of  creating  undue  prejudice. 
While  some  things  may  be  said  In  Justifica- 
tion of  this  cross-examination,  considering 
it  as  a  whole,  we  think,  it  was  unwarranted, 
and  was  prejudicial  to  the  plaintiff. 

4.  Plaintiff  ccmtends  Uiat  the  fxmrt  erred  lo 
Its  rulings  on  the  admission  of  testimony  In 
permitting  the  cross-examination  of  plaintiff 
as  to  the  occurrences  mentioned,  and  in  ad- 
mitting evidence  offered  by  the  defendant  to 
contradict  bim  as  to  said  transactions.  This 
evidence  was  admissible  as  tending  to  show 
that  the  plalntUTs  loss  of  practice  was  trom 
other  causes  than  the  alleged  Injury.  We  do 
not  diacoTOT  that.  In  so  far  as  the  court  mled 
against  the  plaintiff  on  that  cross-examina- 
tion, there  waa  any  error.   Brldence  elicited 


In  like  manner  was  admitted  respecting 
claims  made  by  the  plaintiff  on  certain  acci- 
dent Insurance  companies,  and  upon  a  socie- 
ty known  as  "The  Modem  Woodmen,"  for 
benefits  by  reason  of  injury.  Defendant 
claims  this  evidence  to  be  competent  upon 
the  theory  that  It  tends  to  show  similar 
frauds  to  that  which  It  Is  claimed  the  plain- 
tiff Is  seeking  to  perpetuate  by  this  action. 
In  the  claim  made  upon  one  of  the  companies 
plaintiff  only  claimed  disability  for  13  weeks, 
admitting  that  the  disability  had  then  ended. 
This  evidence  was  competent  as  tending  to 
show  the  extent  and  duration  of  plaintiff's 
injuries.  Another  claim  was  for  an  injury 
to  one  of  his  eyes,  caused  by  the  explosion 
of  a  Are  cracker.  Defendant  contends  that 
the  Injury  was  insignificant,  and  that  plain- 
tiff, having  had  his  other  eye  treated  for 
some  ailment,  fraudulently  clalmeU  that  that 
was  the  eye  Injured  by  the  fire  cracker.  De- 
fendant also  contends  that  the  claim  made 
upon  the  Modern  W6odmen  was  fraudulent, 
and  that  the  fraud  of  the  defendant  In  pre- 
ferring these  claims  Is  admissible  as  tending 
to  show  the  motive  and  intention  with  which 
this  claim  Is  pursued.  The  rule  Is  well  stat- 
ed in  Hardy  v.  Moore,  62  Iowa,  71,  17  N.  W. 
200,  as  follows:  "Where  two  transactions 
are  claimed  to  be  fraudulent,  only  one  of 
which,  however.  Is  being  controverted,  it 
must  be  shown  that  they  are  so  connected  as 
to  evince  a  common  purpose,  before  the  un- 
controverted  transaction  can  be  admitted  in 
evidence  for  the  purpose  of  establishing  the 
other  to  be  fraudulent."  It  does  not  seem 
to  us  that  either  of  these  transactions  Is 
shown  to  be  so  connected  with  the  prosecu- 
tion of  this  action  as  to  evince  a  common 
purpose.  Except  as  to  the  first  one,  and  for 
the  reason  mentioned,  we  think  the  evidence 
of  these  transactions  was  remote  and  Inad- 
missible. It  follows  from  this  conclusion 
that  the  court  erred  In  Instructing  the  jury 
that.  If  It  found  that  the  plaintiff  made  such 
claims,  fraudulently.  It  might  consider  that 
fact  as  bating  upon  the  question  of  his 
good  faith  In  making  the  claim  In  suit.  In 
the  seventh  paragraph  of  the  charge  the 
court  Instructed  that.  If  they  found  that  the 
injury  complained  of  was  occasioned  wholly 
or  partly  by  other  causes  than  those  alleged 
by  the  plaintiff,  be  could  not  recover  for  the 
Injuries  received  from  such  other  cause  or 
causes.  Plaintiff's  contention  Is  that  there 
was  no  evidence  upon  which  to  base  such  an 
Instruction.  Without  expressing  any  opin- 
ion as  to  the  extent  or  weight  of  such  evi- 
dence, we  think  there  was  enoi^h  to  war^ 
rant  the  court  In  thus  Instructing  the  Jury. 
We  have  examined  this  somewhat  elaborate 
record  with  ears,  and  our  conclusion  la  tha^ 
for  the  reasons  stated,  the  Jndgment  of  ttw 
district  court  must  be  rerereed. 
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8TATB  T.  FROLIOK, 

(Supreme  Court  of  Iowa.    Oct.  4,  1895.) 

CsiNO  False  Wkights— Evidence  as  to  Stasd- 
ARn — Hai{Mi.e8S  Erkok. 

1.  On  a  prosecution  for  using  false  weighta 
the  falsity  of  the  veixttt  used  may  be  proTed  by 
comparison  with  any  standard  weight  sbowa  to 
be  correct,  thoufrb  the  state  provides  a  teat 
standard  weight  by  which  the  correctness  of  all 
wpifhts  is  to  De  determined. 

2.  Where,  on  prosecution  for  asing  false 
weights,  defendant  admits  the  fnlsity  of  the 
wf'igfats,  but  denies  nsing  them  to  defraud,  mnk-' 
Ing  that  the  material  issue,  the  admission  of 
evidence  showing  the  falsity  of  the  weight,  if 
error,  is  not  prejudicial. 

3.  Where,  on  prosecution  for  uaing  false 
wcisbts,  defendant  admits  the  falsity  of  the 
weights,  an  histrnction  assuming  that  they  were 
false,  if  error,  is  not  pr^ndidal. 

Appeal  from  district  court,  Sioux  county; 
A.  Van  Wagenen.  Judge. 

'fbe  defendant  was  coiiTieted  of  tlie  crime 
of  usiug  false  weights,  and  adjudged  to  pay 
a  One  of  $50  aud  costs.  From  that  Judg- 
ment he  appeals.  Affirmed. 

Geo.  W.  Argo  and  L.  D.  Hobson,  for  appel- 
lant. MlUon  Remlejr,  Atty.  Gen.,  for  the 
State. 

ROBINSON,  J.  In  December,  1803,  the  de- 
fendant had  charge  of  a  butcher's  shop  In 
the  town  of  Hull.  About  the  first  of  the 
mouth  an  employ^  of  the  defmdant  took  to 
a  hardware  store  a  weight,  and  had  metal 
run  Into  holes  In  It.  There  was  evidence 
which  tended  to  show  tliat  after  that  was 
done  the  w^tat  was  used  by  the  defendant 
in  his  business,  and  when  used  seventeen  and 
one-fourth  ounces  were  required  to  appear 
to  weigh  one  pound.  The  crime  of  which 
the  defendant  was  convicted  is  alleged  to 
have  been  committed  by  using  that  weight  as 
stated  for  a  fraudulent  and  unlawful  pur- 
pose. 

1.  The  aiipellant  complains  of  the  admis- 
sion of  CMtain  testimony  to  show  that  the 
weight  was  false.  The  state  superintendent 
of  weights  and  measures  was  produced  by 
the  state,  and  testified  that  he  had  exam- 
ined and  tested  the  weight  In  question  with 
a  pair  of  balances  and  a  pair  of  Fairbanks 
scales.  He  was  then  asked  to  state  whether 
or  not  the  weight  was  correct  Tbe  defend- 
ant objected  to  the  question,  on  the  ground 
that  It  called  for  a  conclusion  of  tbe  witness, 
and  was  inconqietent,  and  immaterlaL  The 
objection  was  overruled,  and  the  witness  an- 
swered that  "on  the  scales  upon  which  this 
weight  was  tested  it  Is  a  false  weight**  A 
motion  to  strike  tbe  answer  was  orerrnled. 
It  is  said  the  state  has  provided  a  test  weight 
and  standard  by  which  the  correctness  of  all 
weights  Is  to  be  determined,  and  thei«fore  a 
weight  cannot  be  tested  In  any  other  man- 
ner, and  that  Jt  Is  not  shown  that  the  wit- 
ness made  the  test  required  by  law.  We  do 
not  think  a  comparison  In  all  cases  wltii  tbe 
official  standard  Is  required  to  determine 


whether  a  weight  is  correct,  although  such  a 
test  would  be  conclusive,  but  the  compari- 
son may  be  made  with  a  standard  known 
to  be  correct  Whether  the  w^ht  Is  cbr^ 
rect  Is  a  question  of  fact  to  which  any  wit- 
ness who  is  shown  to  have  tbe  required 
knowledge  may  testify,  if  a  witness  state 
that  he  knows  wliether  a  weight  Is  correct 
or  that  It  Is  nAt,  he  may  be  permitted  to 
state  the  fact  If  his  competency  la  Ques- 
tioned, it  may  be  tested  by  cross-examina- 
tion. In  this  case  the  superintendent  bad 
stated  tliat  the  test  was  made  with  Fair- 
banks scales,  which  he  knew  to  be  correct 
We  understand,  however,  that  most  of  that 
answer  was  stricken  out,  and  it  Is  uncertain 
if  It  should  be  regarded  here  as  entitled  to 
any  consideration.  The  answer  to  whlcb 
objection  Is  most  urgently  pressed  Is  the  one 
we  have  quoted  at  leujfth.  We  think  It  was 
objectionable,  as  it  made  the  charactra'  of  tbe 
weight  in  qnestlon  d^wnd  upon  the  accuracy 
of  scales  which,  as  we  understand  tbe  rec- 
ord, were  not  shown  to  be  correct  But  tbe 
record  satisfies  ns  that  tbe  error  of  the  court 
in  permitting  the  answer  to  remain  was 
without  prejudice,  for  the  reason  that  there 
was  no  real  contention  over  the  fact  that 
the  weight  waa  fahn.  A  witness  testified 
that  he  had  tested  the  weight  and  found 
that  It  waa  not  correct  nie  defendant  ob- 
jected to  his  testimony,  especdally  on  the 
ground  that  the  teat  was  not  made  with  tbe 
official  standard,  but  as  we  have  seeti,  that 
was  not  necessarily  a  valid  objection,  and 
was  not  sufficient  In  this  case.  That  the 
weight  was  loaded,  and  therefore  fiilse,  is 
not  contradicted.  Tbe  defendant  testlfled, 
and  spoke  of  tbe  weight  as  loaded,  but  de- 
nied that  he  had  used  It  In  weighing;  and 
whether  be  bad  so  used  It  was  the  matorlal 
qnestlon  In  controversy.  Tbe  avidenee  to 
show  that  be  did  use  It  and  to  defraud,  was 
ample  to  snstaln  the  rerdict  Tbe  defendant 
complains  of  a  paragraph  of  tbe  charge  on 
tbe  ground  that  it  assumed  that  the  weight 
was  false,  but,  if  there  was  error  In  that  re- 
spect, it  was  without  prejudice,  for  tbe  rea- 
sons already  stated.  We  find  no  ground  up- 
on which  to  disturb  tbe  Judgment  itf  tbe  dis- 
trict court  and  It  Is  affirmed. 


STATE  V.  ARIB. 

(Supreme  Court  of  Iowa.    Oct.  1,  ISSS.) 

Appeal  from  district  court  Boone  county;  N, 
B.  Hyatt,  Judge. 

PER  CURIAM.  This  is  an  action  in  equity 
to  enjoin  the  defendant  from  maintaining  a.  liq- 
uor nuisance  on  lota  8,  9.  and  10,  block  99.  in 
the  city  of  Boone.  Defendant  answered,  ad- 
mitting that  he  owned  and  waa  in  possession 
of  said  lots,  aod  denying  the  other  allega- 
tions of  the  petition.  Decree  waa  entered  grant- 
ing an  injunction  as  prayed,  from  which  the 
defendant  appeals. 

No  argument  has  been  filed  by  either  party, 
and  the  appellant  mast  therefore  be  taken  to 
have  abandoned  his  appeal,  and  the  sami  la 
dismissed. 
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STATE  T.  PORSYTHB. 
(Supreme  Court  of  Iowa.    Oct.  1.  1896.) 

CRiMtXAi.  Tjaw— Appeal — Rkcord. 

Where  it  does  not  appear  from  the  rec- 
ord tliat  sa  appeal  han  be«ii  taken,  the  supreme 
coart  bu  no  jaxisdiction  of  the  case. 

Appeal  from  district  court,  Polk  couotr; 
W.  F,  Connd,  Jndge. 

Indictment  for  rape.  Verdict  and  Jndg- 
moit  Dluuissed. 

W.  H.  UcHenrr,  for  the  defendant 

PER  CURIAM.  Tbe  case  la  t>efcffe  m  on 
a  typewrlttea  abstract  and  azsument  Tbe 
record  ^Wfl  a  trial  rerdlct  and  a  jadgmeut 
There  waa  a  aootkm  for  a  new  trUU,  and  a 
ruling  tiiereon,  denrlng  a  new  trial,  and  ex- 
reptloDB  taken.  It  nowIi«e  appears  from  tbe 
rerord  that  an  appeal  baa  been  taken,  and 
witboot  tliat  showlnf  we  are  wtthont  Jurls- 
mctlon.  State  t.  Campbell,  fiO  Iowa,  770,  46 
N.  W.  U9;  State  t.  Bvana,  81  Iowa,  748,  4H 
N.  W.  TSL  Tba  case,  aa  to  this  court.  Is  dls- 
mlMd. 


'  8TATB  T.  THORP. 
(Supreme  Conrt  of  Iowa.    Oct.  1,  189S.) 
Labcsxt — SuFFiciEScr  or  Evii>en(  k. 
Where  the  evidrace  la  conflictinK  as  to 
the  ldentlt7  of  the  defendant  and  as  to  an  alitn 
intenooed  aa  a  defense^  a  rerdlct  of  Kiiilty  will 
not  be  disturbed. 

AnieBl  from  district  coort.  Davis  county; 
W.  L  Babb,  Judge. 

Albert  J.  Tborp  waa  convlcied  of  the  crime 
of  larceny,  and  appeals.  Affirmed. 

Pijne  &  Sowers,  for  appellant  Milton 
Remley.  Atty.  Gen.,  Ellswortb  Rtmilnger,  Co. 
Atty.,  and  Jeaae  A.  Miller,  fbr  tbe  State. 

KINNB,  J.  1.  Defendant  was  chnrt^ed 
with  stealing  a  cow  and  calf  from  one  .Tane 
Smith,  in  Darls  county,  Iowa.  It  appears 
that  some  person,  on  the  night  of  July  23, 
ISfri,  took  a  cow  and  calf  from  the  inclosure 
of  Jane  Smith  in  Davis  county,  Iowa,  and 
tlie  next  forenoon  the  same  animals  were 
sold  to  one  Blrney,  in  Glenwood,  Mo.  The 
day  after  the  cattle  had  been  stolen,  they 
Were  found  in  BIrney's  possession.  Defend- 
ant contends  that  he  did  not  steal  the  ani- 
DialR;  that  the  evidence  was  not  such  as  to 
warrant  the  Jury  in  finding  him  guilty;  and 
that  in  fact  he  was  in  the  town  of  Moulton, 
Iowa,  at  the  time  they  must  have  been  talien 
aad  sold,  which  place  Is  over  20  miles  distant 
from  Glenwood,  Mo.  The  state  introduced 
several  witnesses,  who  testified  to  seeing  de- 
fendant In  Gleuwood,  Mo.,  the  morning  after 
the  cattle  had  been  stolen;  that  he  was  the 
Identical  person  who  sold  the  cattle  to  Blr- 
ney; that  they  paid  particular  attention  to 
the  appearance  of  the  man  who  sold  the  cat- 
tle, noticed  the  shape  of  bis  head,  tbe  cut  of 


his  hair,  and  his  feature!*.  Blrney,  who  pur- 
chnseil  the  cattle,  is  positive  that  defendant 
Is  the  man  he  bou^lit  of.  He  would  not  pay 
him  imtU  he  had  been  identified,  and  ar- 
rangements were  made  at  the  bank  at  Glen- 
wood to  pay  for  tlie  i-attle  upon  proiier  as- 
sumnce  from  the  Moulton.  Iowa,  bank,  that 
the  seller.  Romniger,  as  he  called  himself, 
was  all  right.  Jones,  the  cashier  of  the  Gleu- 
wood, Mo.,  bank,  distinctly  remembers  the 
defendant  as  the  man  who  sold  the  emtio  to- 
Birney.  He  noticed  him  particularly,  and 
some  time  thcreaftw,  without  aid.  selected 
tbe  defendant  from  among  a  number  of  men, 
as  tbe  one  who  sold  the  cattle.  Biruey.  with- 
in tliree  days  afta"  he  bad  purchajsiHl  the 
cattle,  readily  Identified  the  defendant  as  the 
man  he  had  purchased  of.  Other  witnesses 
positively  Identlfled  the  defendant  as  the  man 
who  had  sold  tbe  cattle  in  Gleuwood.  Mo. 
Still  others  testified  to  seeing  him  with  the 
cattle  on  the  road,  going  towards  Glenwood, 
cartj-  in  the  morning  of  tbe  day  on  which 
tliey  were  sold.  One  of  these  men  hud  known 
the  defendant  for  years.  Two  other  wit- 
nesses saw  tlie  di'fondaut  early  In  the  after- 
noon of  the  day  ou  which  the  cattle  were 
sold  ou  the  road  leading  from  Glenwood. 
One  of  these  witnesses  knew  the  defendant 
well,  and  conversed  with  him.  Defendant  in- 
troduced a  lai^e  number  of  witnesses  to  show 
that  he  was.  In  fact.  In  Moulton,  Iowa,  on- 
the  afternoon  and  night  of  tbe  24th  of  July, 
1894,  and  a  part  of  tbe  following  day. 
Beardsley  thinks  he  saw  defendant  In  Moul- 
ton, Iowa,  on  the  forenoon  of  July  24,  18i*4. 
Mrs.  Beard  says  she  saw  him  that  morning 
at  his  father's  place  in  Moulton.  Andrew 
Beard  testifies  he  saw  defendant  In  bis  shop- 
in  Moulton  between  3  and  4  o'clock  of  the 
afternoon  of  the  24th  of  July.  Heuden  says 
he  met  defendant  on  the  road,  a  mile  from 
Moulton,  while  he  (the  witness)  was  hauling 
a  load  of  wood.  There  Is  nothing  inconsist- 
ent in  the  fact,  If  It  be  such,  that  defendant 
was  seen  in  Moulton  on  the  afternoon  of  July 
24.  1894,  and  the  fact  tliat  he  was  In  Glen- 
wood, Mo.,  early  In  the  morning  of  the  same 
day.  As  to  Henden,  It  apiiears  from  other- 
evidence  that  he  Is  mistaken  as  to  dates; 
that  It  was  the  2(Jth,  Instead  of  the  24th  day 
of  July,  when  he  saw  the  defendant  on  tbe 
road.  Swartz  does  not  say  he  saw  defrad- 
ant  the  morning  of  the  24th,  but  does  say  he 
saw  him  one  morning  early  in  the  week. 
Garrett  admits  he  may  be  mistaken  as  to  the 
time  defendant  was  In  his  office.  Defend- 
ant's wife  did  not  sec  him  from  Monday. 
July  2ad,  to  Wednesday  evening,  the  25tb. 
A.  B.  Tborp,  a  brother  of  the  defendant, 
says  he  had  defendant's  gray  horse  on  the 
morning  of  the  24th,  to  ride  to  the  stock  pens 
In  Moulton,  but  he  Is  contradicted  by  two 
witnesses,  who  testify  that  the  witness  said 
In  their  presence  that  he  had  to  walk  to  the- 
stnck  pens  that  morning.  Defendant's  sis- 
ter swears  he  was  In  Moulton  all  night  the- 
23d,  and  at  7  o'clock  on  tbe  morning  of  the- 
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24tb,  but  admits  that  she  did  not  see  him 
after  he  went  to  bed  on  Tuesday  night,  and 
that  he  was  gone  when  she  got  up.  The  de- 
fendant, his  father,  mother,  and  sister,  claim 
that  be  stayed  aU  night  of  the  23d  at  the  fa- 
ther's house  In  Moulton.  It  is  not  disputed 
tliat  Mr.  and  Mrs.  Downing  stayed  there  at 
the  same  house  the  night  of  tlie  23d  of  July, 
and  th^  were  not  aware  ot  tue  fact  that  de- 
fendant was  there,  and  did  not  see  or  hear 
him.  Some  oth&f  witnesses  testify  to  harlng 
seen  defendant  in  Moulton  on  the  morning  of 
July  24,  1894.  Defendant,  as  a  witness,  un- 
dertook to  account  for  his  whereabouts  da 
the  forenoon  of  the  24th.  His  testimony  In 
tliat  respect  was  £ar  from  beldg  BatisCactory. 
In  fact,  evidence  was  introducea  which,  If  it 
is  to  be  bdieved,  shows  that  defendant  was 
not  at  the  place  he  claims  on  that  formoon. 
There  are  many  other  facts  which  Tery  much 
weaken.  If,  indeed,  they  do  not  entirely  de- 
stn^,  the  force  of  the  testimony  of  defend- 
ant. Ills  fathOT,  mother,  and  a^ster  as  to  his 
being  at  the  father's  house  on  the  night  of 
the  28d  of  July,  1884.  It  would  not  be  prof- 
itable to  enter  Into  a  discussion  of  the  law  re- 
lating to  Identity  and  alibi.  Under  the  in- 
structionB  glrem  we  think  the  Jury  was  fully 
justified  in  finding  the  defenoant  guilty.  It 
is  a  case  peculiarly  within  tbe  prorlnce  of 
a  Jury,  and  a  case  where  much  of  the  weight 
to  be  given  to  the  erldence  must  be  det«v 
mined  from  the  conduct  and  ma  oner  of  the 
witnesses  on  the  stand,  their  relationship  to 
the  d^endant,  and  other  similar  facta  Af- 
firmed. 


STATE  T.  WILSON. 
(Supreme  Conrt  of  Iowa.    Oct.  1,  18^.) 
Larcbmv— Pbopkktt  Subject  to— PiiBSUMPnoirs 

AS  TO  PUSBBSSIOS  OF  STOLEN  PrOPBBTT 
— ISSTRTJCTIOXB. 

1.  One  cannot  complain  of  an  instmctlon 
given  at  his  regaest. 

2.  Code,  I  8S02.  providea  that  If  any  per- 
son Bteal  any  instnimeut  or  writing  whereby 
any  demand,  right,  or  obligation  Ib  created,  iu- 
creased,  or  diminished,  he  is  guilty  of  larceny. 
Held,  that  "coupon"  railroad  tickets,  sold  by 
one  road  for  trausDortation  over  another,  and 
which  were  the  evidences  of  the  debt  due  by 
the  former  to  the  latter,  and  "local"  tickets 
sold  by  a  company  over  its  own  road,  which 
were  receipts  to  the  conductor,  are,  after  being 
titken  up  by  the  eouductor,  sabjects  of  larceny. 

3.  An  instruction,  given  at  defendant's  re- 
quest, that  the  "local"  tickets  were  not  sab- 
jects of  larceny,  and  submitting  to  the  jury  the 
question  as  to  whether  the  "coupon"  tickets 
were  vouchers,  contracts,  or  receii)ts,  was  not 

ftrejudicinl,  though  It  did  not  define  the  mean- 
ng  of  "receipt"  as  used  in  tbe  statute. 

4.  Where  stolen  property  was  found  in  tlie 
IKiBsrasion  of  defendant,  and  defendant  testified 
that  he  bought  It,  his  defense  was  snfHeiunily 
covered  in  an  instruction  that  the  possession  of 
the  property  raised  a  presumption  of  guilt,  nu- 
less  his  explanation,  either  alone  or  with  other 
circumstances,  raised  a  reasonable  doubt  as  to 
the  honesty  of  defendant's  possession. 

5.  Where  all  the  property  stolen  was  In  a 
valise,  it  was  not  error  to  charfte  that,  if  a  con- 
jiiderable  part  of  the  stolen  proiHirty  was  found, 


a  few  hours  afterwards,  in  defendant's  dobbm- 
sion.  the  presumption  would  arise  that  defend- 
ant stole  it  all. 

Appeal  from  district  court,  Des  Moines  comi- 
ty; James  D.  SmyUie,  Judge. 

Defendant  was  indicted,  tiled,  and  ccmTict- 
ed  of  the  crime  of  larceny  ftom  a  biiU<Uiig  In 
the  nighttime.  He  was  sentenced  to  impris- 
onment in  the  state  penitentiary  tat  tbe  term 
of  three  years,  and  appeals.  J^rmed. 

W.  W.  Dodge,  for  appellant  Milton  Bern- 
ley,  Atty.  Gen.,  and  Geo.  S.  Tracy,  tor  the 
State. 

DEEMER,  J.  The  indictment  accuses  tbe 
defendant  of  stealing  the  following  described 
property,  to  wit:  "One  satchel,  $10.00;  one 
revolver  and  bolder.  $13.00;  railroad  maps. 
$1.00;  eyeglasses.  $2.50;  monkey  wrench,  40 
cents;  stockings,  60  cents;  one  bat,  $1.00; 
one  pen  and  holder,  10  cents;  and  railroad 
tickets,  $100.00,— the  more  particular  deeciip- 
tlcm  and  number  of  which  Is  to  tbe  grand 
jury  unknown.  Said  tickets  being  Instru- 
ments whereby  an  obligation  Is  created,  and 
upon  which  the  value  might  be  collected ;  and 
the  said  tickets  were  receipts  to  said  J.  J. 
Budd.  The  aforesaid  property  being  of  tbe 
separate  value  aforesaid,  and  of  the  aggregate 
value  of  $123.60."  It  appears  from  the  testi- 
mony that  the  J.  J.  Budd  named  In  the  indict- 
ment is  n  conductor  on  the  Chicago.  Biirllitg- 
ton  &  Qulncy  Railroad ;  that  on  the  evening  of 
the  11th  day  of  July,  1894,  he  left  his  valise, 
containing  the  property  described  in  the  In- 
dictment,— other  than  the  satchel, — ^upon  a 
seat  In  tbe  ladies'  waiting  room  In  the  railway 
depot  at  the  city  of  Burlington  while  he  went 
to  the  baggage  room.  Upon  bis  return  in  a 
few  minutes  he  discovered  that  tbe  valise, 
with  Its  contents,  had  been  stolen.  Tbe  de- 
fendant had  been  seen  around  the  depot  in 
tbe  evening,  and  on  the  13th  day  of  July  was 
arrested  with  the  stolen  revolver,  wrench, 
penholder,  stockings,  and  maps  in  his  posses- 
sion. The  property  so  found  was  not  worth 
to  exceed  $16.00.  Defendant  was  found  guilty 
of  the  crime  for  which  be  was  Indicted  as 
above  stated,  and  tbe  Jury  found  the  value  of 
the  property  taken  to  be  $23.45. 

1.  -AppellaDt's  first  contention  Is  that  the 
court  erred  In  admitting  testimony  as  to  tbe 
theft  of  tbe  railway  tickets,  and  In  instruct- 
ing that  they  can  be  the  subject  of  larceny. 
Turning  to  the  record,  we  discover  that  the 
Instruction  complained  of,  which  is  numbereti 
0,  was  given  at  the  request  of  defendant,  and 
he  is  In  no  position  to  complain  of  It  No  ob- 
jections were  made  as  to  the  "coupon"  and 
other  ticket;  and  to  the  question  calling  for 
tbe  value  of  the  tickets  when  stolen  the  de- 
fendant objected,  after  the  answers  were 
given,  as  follows:  "Objected  to.  Overruled, 
and  exception."  It  Is  apparent  that  no  ques- 
tion is  as  yet  presented  for  our  consideration. 
We  find.  In  addition,  the  following  record: 
"The  defendant  moves  to  strike  from  the  rec- 
ord all  tbe  testimony  of  the  witness  Budd  re- 
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lattng  to  the  stealing  of  tbe  tickets,  as  dc- 
Hcrlbcd  In  tbe  tndictmcQt,  for  the  reason  that 
thti  evidence  Is  Incompetent  and  Improper, 
and  for  the  further  fact  that  the  tickets  hare 
tM'uu  shown  to  have  had  no  value,  and  were 
worthless,  except  for  tbe  value  of  the  paper 
on  which  they  were  printed  at  the  time  they 
were  stolen.  Motion  ruled  upon  by  the  court 
In  Instructions  to  the  Jury."  Here  there  la 
no  ruling  except  as  appears  In  the  Instruc- 
tions, and  the  Instruction  with  reference  to 
this  subject  was  given  at  defendant's  request. 
Tt  Is  Insisted,  however,  that  railway  tickets, 
after  tliey  have  l»oen  taken  up  and  puuchrd 
by  the  conductor,  are  not  covered  by  our  stat- 
utes with  reference  to  larceny.  The  provi- 
sions of  our  Code,  so  far  as  material,  are  as 
follows: 

"Sec.  3902.  If  any  person  steal,  take  and 
«-arry  away  of  the  property  of  another,  •  •  • 
jiny  contract  in  force,  •  •  •  or  any  receiiit, 
release  or  defeasance,  or  any  instrument  or 
writing  whereby  any  demand,  right  or  obli- 
:{ution  is  created.  Increased,  extinguished  or 
dInilnlBhed,  he  is  guilty  of  larceny."- 

"Sec.  3914.  If  the  property  stolen  consist  of 
any  bank  note,  bond,  bill,  covenant,  bill  of  ex- 
change, draft,  order  or  receipt  or  any  evidence 
of  debt  whatever;  *  •  •  or  any  Instrument 
whereby  any  demand,  right  or  obligation  may 
be  assigned,  transferred,  created,  Increased, 
released,  extinguished  or  diminished,  the  men- 
cy  due  thereon  or  secured  thereby,  and  re- 
maining unsatisfied,  or  which  In  any  event  or 
contingency  might  be  collected  thereon,  or  the 
value  of  tbe  property'  transferred  or  affected 
as  the  case  may  be,  shall  be  adjudged  the 
value  of  the  thing  stolen." 

Tbe  evidence  shows  that  the  railroad  tickets 
i-ef erred  to  bi  the  Indictment  .were  of  two 
kinds,  to  wit,  "locar*  and  "coupon."  The  lo- 
<:al  tickets  were  sold  by  the  agents  of  the 
Chicago,  BurllDgton  &  Quincy  Railroad,  good 
between  points  on  Its  own  line;  and  the  cou- 
pon tickets  were  sold  by  aome  other  road,  for 
through  transportation  from  sonne  point  off 
the  line  to  some  point  either  on  or  beyond  the 
line  of  the  Chicago,  Burlington  &  Quincy 
Railroad.  The  company  selllDg-these  coupon 
tickets  collected  fnll  fare,  and  became  re- 
sponsible to  the  Chicago,  Burlington  &  Quincy 
Company  for  its  proportion  of  the  charge. 
The  testimony  further  shows  that  the  cou- 
pons torn  off  by  the  conductor  of  the  Chicago, 
Bnrllngton  &  Quincy  Company  were  of  value 
to  the  company,  both  as  a  receipt  and  as  evi- 
dence of  a  debt  due  It  from  the  line  selling 
the  ticket;  that  "this  coupon  goes  to  the  gen- 
eral office,  so  that  they  can  call  on  the  other 
roads  for  transportatlcMi."  It  U  also  shown 
that  an  tickets,  whether  'local'*  or  "conpon." 
are  receipts  to  the  conductor,  and  are  worth 
to  bim  what  the  ftire  would  be  between  the 
stationn  covered  by  them.  We  think  that 
these  tickets  were  not  only  receipts,  but  that 
they,  or  at  least  the  conpoas,  were  "Instru- 
ments or  writings  whereby  a  demand  or  right 
Is  created."  within  tbe  meaning  of  the  statute 
before  quoted,  and  were  "also  Instruments  by 


which  a  rlgbt  or  obligation  was  extinguish- 
ed." Blsb.  Or.  Law,  |  785;  MUlner  v.  State, 
15  Lea,  179.  Tbe  cases  of  McCarty  v.  State 
(Wash.)  25  Pac.  209,  and  State  t.  Musgang 
(Minn.)  53  N.  W.  874,  are  not  In  point 

2.  The  sixth  Instruction  given  at  the  re- 
quest of  the  defendant  is  as  follows:  "(^ 
It  appears  from  the  evidence  that  certain  of 
the  property  alleged  to  have  been  stolen 
from  the  prosecuting  witness  consisted  of 
certain  railroad  tickets,  and  as  to  such  of 
said  tickets  as  were  described  in  the  testi- 
mony of  the  prosecuting  witness  as  'local 
tickets,'  issued  by  the  offices  of  the  Chicago, 
Burlington  &  Quincy  Railroad  Company,  the 
court  instrucfts  you  that  the  same,  appearing 
to  have  been  canceled,  and  to  have  been  of 
no  value  as  contracts,  vouchers,  or  receipts, 
were  not,  under  the  law,  subjects  of  lar- 
ceny, and  cannot  be  considered  by  the  jury 
as  of  any  value,  except  such  nominal  value 
as  they  may  have  had  us  waste  paper.  But 
as  to  such  of  said  tickets  as  have  been  ft- 
ferred  to  in  the  evidence  as  'coupon  tickets,' 
issued  by  others  than  the  said  Chicago,  Bur- 
lington &  Quincy  Railroad  Company,  If  you 
find  from  the  evidence  beyond  a  reasonable 
doubt  that  the  same  was  of  a  certain  fixed 
value  to  the  said  railroad  company  as  vouch- 
ers, contracts,  or  receipts,  upon  which  they 
were  able  to  collect  certain  fixed  sums,  con- 
stituting the  face  value  thereof,  of  the  cor- 
porations or  persons  issuing  the  same.  It  will 
then  be  proper  for  you  to  find  that  the  said 
tickets  were  subjects  of  larceny,  and  of  the 
face  value  provided  by  their  terms,  and.  If 
stolen  by  the  defendant,  he  would  be  ac- 
countable for  the  same  at  such  value  as 
shown  by  the  evidence."  fHils  seems  to  be 
the  only  one  given  with  reference  to  the 
tickets,  and  it  Is  Insisted  that  the  court  erred 
in  not  defining  the  word  "receipt"  as  It  ap- 
pears tn  the  statute.  It  seems  from  this  In- 
struction that  the  eourt  did  not  regard  any 
of  these  local  tickets  as  receipts,  and  tlut  be 
subndtted  to  the  Jury  the  question  as  to 
whetfaor  the  coupon  tickets  were  vouchers, 
contracts,  or  receipts  upon  which  the  rail- 
road company  was  able  to  collect  certain 
sums  of  mon^,  and  made  the  answer  tarn 
upon  the  question  as  to  their  ralue  to  the 
railroad  company.  The  Jury  was  very  clear- 
ly told  that,  unless  they  had  such  value,  they 
were  not  tbe  subjects  of  larceny.  Tlie  in- 
struction, for  the  reasons  before  stated,  was 
favorable  to  defendant,  and  be  cannot  com- 
plain of  tbe  failure  to  Instruct  as  to  what 
constituted  a  receipt 

3.  Tbe  fourth  instruction  Is  as  fbllows: 
"Under  the  law,  the  unexplained  possession 
of  stolen  property  Immediately  after  the 
s^e  has  been  stolen  creates  the  i>reaamptIon 
Uiat  the  person  having  such  possession  Is  the 
ftlef;  hat  this  presumption  is  one  which 
may  be  rebutted  by  other  evidence  affording 
an  explanation  of  such  possession,  or  rais- 
ing a  reasonable  doubt  as  to  the  guilt  of  the 
party  having  the  sara&   And  if,  In  this  case, 
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the  Jury  find  from  the  evidence,  beyond  a 
reasonable  doubt,  that  all  of  the  property  of 
the  said  prosecuting  witness,  described  Id 
the  indictment,  was,  during  the  evening  or 
uight  of  the  day  named  In  the  indictment, 
abstracted  aud  stolen  from  within  the  build- 
ing named  In  the  Indictment,  by  one  and  the 
same  person,  and  that  on  the  next  day,  or 
within  a  few  hours  thereafter,  the  defend- 
ant was  found  in  the  possession  of  the  said 
property,  or  a  considerable  part  of  the  same, 
the  jury  would  then  l>e  warranted  in  conclud- 
ing that  the  property  in  Question  was  stolen 
by  the  defendant  from  the  said  building,  un- 
less the  explanation  given  by  the  defendant 
of  his  possession  of  the  property  foimd  with 
him.  either  alone  or  in  connection  with  the 
other  facts  and  circumstances  disclosed  by 
the  evidence,  raises  In  your  minds  a  reason- 
able doubt  as  to  the  honesty  of  the  defend- 
ant's possession  of  the  said  property.  But 
if  the  explanation  offered  by  the  defendant 
ii#his  testimony,  or  the  facts  and  circum- 
stances proven  in  the  case,  create  in  the 
minds  of  the  jury  a  reasonable  doubt  as  to 
the  guilty  possession  of  the  defendant,  you 
should  acquit  him."  Several  complaints  are 
lodged  against  it  First  it  is  said  that,  as 
defendant  claimed  to  have  purchased  the 
property  foimd  In  his  possession  from  a 
stranger,  his  defense  was  not  submitted. 
We  think  the  Instruction  fairly  presents  the 
questlou  as  to  his  having  come  into  the  pos- 
session  of  the  property  honestly,  and  that  it 
accords  with  a  long  line  of  cases  decided  by 
this  court  It  Is  also  Insisted,  second,  that 
It  is  erroneous,  because  it  holds  that  If  de- 
fendant was,  within  a  few  hours  after  the 
larceny  was  committed,  found  in  possession 
of  part  of  the  stolen  property,  the  presump- 
tion would  arise  that  he  stole  all  described 
in  the  indictment;  and  the  cases  of  State  v. 
Scott  (Mo.  Sup.)  19  S.  W.  89,  and  State  v. 
Owsley  (Mo.  Sup.)  ^  S.  W.  194,  are  relied 
upon  for  a  reversal.  These  cases  were  each 
burglary  cases,  and  the  facts  are  very  dif- 
ferent from  those  appearing  in  the  case  at 
bar.  And  while  it  may  not  be  true,  as  a 
general  rule,  that  recent  possos^sion  of  a  part 
of  property  stolen  la  prima  facie  evidence 
that  the  possessor  stole  the  whole  of  it,  yet 
we  think  tliat  the  instruction,  as  applied  to 
the  facts  in  this  case,  was  correct  The 
property,  when  taken,  was  all  in  the  con- 
ductor's valise,  and  of  necesKity  was  ail 
taken  at  the  same  time,  and  by  the  same  per- 
son. It  follows,  then,  as  a  natural  sequence, 
that  If  defendant  stole  any  of  the  property 
he  stole  it  ail.  It  would  be  absolutely  im- 
possible, in  view  of  the  testimony  adduced, 
for  him  to  have  taken  a  part  without  taking 
it  all.  See  Com.  v.  Millard,  1  Mass.  6;  State 
V,  Barker,  «4  Mo.  282;  State  v.  Owens.  79 
Mo.  619.  There  was  no  error,  then,  in  the 
instruction. 

4.  Complaint  is  made  of  the  finding  of  the 
jury  as  to  the  value  of  the  property  atolen. 
This  complaint  Is  groundless. 


5.  Some  other  questions  are  made  In  argu- 
ment, all  of  which  we  have  examined,  but, 
finding  them  unimportant  we  will  not  do 
more  than  say  there  Is  no  error.  We  have 
examined  the  whole  record  with  care,  and 
see  no  reason  for  disturbing  the  Judgment 
Affirmed, 


ST  ATE  T.  ARIE. 

(Supreme  Court  of  Iowa.    Oct  2,  1895.) 

Iktoxioatixo  LiQuoita  — Pbesuhptions  as  to 
POSSESSIOS— Inbtkcctioss. 

1.  The  finding  of  liquor  in  a  place,  not  a 
private  house,  is  presumptive  evidence  thnt  the 
person  in  possession  of  the  premises  kept  it  for 
the  puroose  of  illeKnl  sale. 

2.  On  a  trial  for  kLH.'pin?  a  liquor  nuisance, 
an  instruction  that  If.  in  defendjint's  absenw. 
his  employes  in  charge  of  his  place  of  buRiness 
received  and  stored  liquor  in  his  building,  it 
would  be  presumed  that  in  so  doing  they  acted 
with  defendant's  authority  and  consent,  was 
correct 

Appeal  from  district  court,  Boone  county; 
S.  M.  Weaver,  Judge. 

The  defendant  was  Indicted  and  convicted 
of  keeping  a  liquor  nuisance,  and  appeals. 
Aflarmed. 

Dyer  &  Steven^,  tcr  appellant  MUton. 
Remley,  Atty.  Gen.,  for  the  Stat& 

KIKNB,  J.  1.  In  the  sixth  paragraph  of 
his  cliarge  the  court  told  the  jury  that  the 
finding  of  beer  in  the  possession  of  any  per- 
son except  in  a  private  house  or  its  dependen- 
cies is  presumptive  evidence  that  It  was  kept 
for  sale  in  violation  of  law;  hence.  If  thej* 
found  from  the  evidence  that  beer  was  seized 
in  the  building  described  In  the  Indictment, 
and  at  that  time  the  defendant  was  the  pro- 
prietor,  owner,  occupant,  or  tenant  In  pos- 
session of  such  building,  then  the  burden  Is 
cast  uptm  him  to  rebut  the  presumption  of 
guilt  The  same  thought  is  found  In  the  sev- 
enth paragraph,  and  the  Jury  were  also  told: 
"If,  in  the  absence  of  the  defendant,  his 
clerk,  employes,  or  agents  In  charge  of  his 
place  of  business  received  and  stored  the 
beer  in  his  said  buildiug,  it  will  be  presmn- 
ed  that  In  so  doing  they  acted  with  his  au- 
thority and  consent"  It  Is  claimed  that  it 
was  not  shown  that  the  basement  in  which 
the  liquors  were  seized  was  in  the  iMsses- 
sion  or  under  the  control  of  the  defendant, 
and  hence  the  beer  was  not  in  his  possossion. 
The  evidence  clearly  shows  that  the  build- 
ing In  which  the  beer  was  seized  was  used 
by  the  defendant  as  a  pop  factory  and  bot- 
tling works.  It  is  claimed  in  argument  but 
the  record  does  not  so  show,  that  this  cellar 
was  not  used  by  defendant  The  evidence 
showed  that  access  to  tliis  basement  was  had 
only  through  the  inside  of  the  building.  De- 
fendant occupied  the  building.  The  evidence 
was  abundant  In  the  absence  of  anytlilug  to 
the  contrary,  to  show  that  defendant,  when 
the  beer  was  seized,  occupied  and  controlled 
the  building.    The  law  makes  a  praramptlon 
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from  the  flndlus  of  beer  in  such  a  plara  that 
It  was  keiit  for  the  purpose  of  ineffal  sale. 
Acts  2l8t.  Gen.  Assem,  c.  GU.  S  &  It  was 
estaUished  by  many  witnesses  that  defend- 
ant was  engaged  In  the  business  of  selling 
beer.  There  Is  no  pretense  that  he  was  law- 
fully authorized  to  sell.  The  act  above  quot- 
ed makes  proof  of  aetnnl  sale  presnmptlre 
evidence  of  illegal  sale.  Clearl;,  when  the 
state  has  shown  tliat  the  beer  was  sehced  In  a 
place  which  was  In  defendant's  possession, 
not  a  prirate  house,  these  presnmpttcms  ob- 
tain nntU  firercome^  and  the  harden  Is  on 
the  defendant  to  overcome  tta^.  It  Is  in- 
sisted that  the  burden  traa  on  the  state  to 
show  that  the  defendant  assented  to  the  Ille- 
gal  use  of  the  property  orer  which  he  had 
control,  and  we  are  dted  to  the  ease  of 
State  v.  Balllngall,  42  Iowa.  87,  and  cases 
therein  cited.  That  case  was  decided  under 
a  statute  materially  different  from  -that  now 
under  consideration,  and  upon  which  the  In* 
dlctment  In  this  case  is  based.  The  case  Is 
not  authority  tor  defmdant's  contention. 
State  T.  Hayes.  «T  Iowa.  80,  2i  N.  W.  57S. 
is  also  relied  upon.  In  that  case  the  defend- 
ant waa  Indicted  for  a  nuisance.  He  intro- 
duced evidence  showing  that  he  kept  liquors 
fen:  sale  for  lawful  piurposes  und^  a  permit, 
and  tliat  all  sales  made  by  him  were  made 
in  accordance  wltli  law.  In  discussing  tils 
liability  for  sales  made  by  his  dertc  it  was 
held  that  the  unlawful  intent  on  the  defend- 
ant's pail  moat  be  established.  In  tlie  case 
at  bar  the  statute  now  In  force  establishes 
the  unlawful  intent  from  the  finding  of  the 
beer  In  his  place  of  business,  and  such  pre- 
snmptloii.  In  the  absence  of  evidence  to  the 
contairy.  Is  suflBclent  to  show  such  Intoit. 
There  being  no  erldoice  offered  to  overcome 
the  statutory  iwesumptlon  from  the  finding 
of  the  bear  on  defendant's  premises,  and  he 
having  no  permit  to  sell  the  same,  the  in- 
structions complained  of  were  correct. 

2.  It  Is  said  that  the  court  erred  In  refusing 
to  Instruct  the  jury  that  the  mere  finding  of 
the  liquor  upon  the  premises  described  in  the 
indictment  was  not  aufnclont  to  warrant 
them  In  finding  the  defendant  guUty,  but  It 
moat  also  be  shown  that  the  liquor  was  kept 
there  with  the  knowledge  and  consent  of 
the  defendant,  and  with  the  Intent  to  sell 
In  vlolatlmi  of  law.  Counsel  ajqiarently  lose 
sight  of  the  provision  of  the  statute  hereto- 
fine  referred  to^  which  creates  the  presump- 
tion from  the  finding  of  liqutm  that  they 
were  kept  with  the  Intent  to  scdl  the  same  in 
violation  of  law.  It  was  not  incumbent  up- 
on the  state  to  show  that  the  liquors  were 
kept  on  the  defendant's  premises  with  his 
knowledge  and  consent  Under  the  biw,  the 
tnet  that  they  were  found  In  hla  premises 
was  presumptive  evidence  that  Oiey  were  so 
kept  with  Intent  to  sell  fn  violailm  of  law; 
and,  If  such  was  not  the  fact,  the  defendant 
should  show  It. 

a  It  is  said  that  the  verdict  Is  not  sup- 
ported t^^  the  evidence.   The  evidence  show- 


I  ed  that  many  kegs  of  beer  were  found  in  the 
<  cellar  of  defendant's  pop  factory.   It  does 
;  not  appear  that  he  had  a  permit  to  sen  It. 
:  The  law  therefore  presumes  he  thus  kept  It 
I  for  the  purpose  of  illegal  sale,  and  there  is 
no  evidence  to  the  contrary.    In  addltlra  to 
this,  as  we  have  said,  it  appears  that  he  was 
selling  beer.   It  may  be  admitted  It  does  not 
appear  that  he  had  made  sales  from  the  pop 
house,  but  he  had  been  selling  beer  to  drug- 
gists and  others.   In  most  cases,  bowevn-, 
the  beer  seems  to  have  been  shipped  from 
.  St  Louis,  Mo.,  direct  to  the  purchasns, 
though  It  does  not  appear  that  this  was  done 
I  in  all  casra.   Whatever  hardship  there  may 
'  be  in  the  enforcement  of  this  law,  we  are 
powerless  to  remedy.   The  defendant  was 
chained  with  having  committed  a  nuisance 
'  In  the  selling,  or  keying  with  Intent  to  sdl, 
I  In  his  pop  factory.  Intoxicating  liquors,  in 
I  violation  of  law.   The  liquors  were  found  In 
;  his  place  of  business,  and,  as  we  have  ssid, 
,  the  law  presumes  the  iUegal  Intent  to  stfl 
'  under  such  circumstances,  when  unexplained. 

If  his  possession  of  the  beer  was  without  In- 
!  tent  to  sell  the  same  in  violation  of  law.  It 
I  rested  upon  him  to  establish  that  fact 
!    Ottier  errors  are  assigned.   We  have  exam* 
Ined  all  of  the  qnestiona  made,  and  find  no 
ecxor.  AflBrmad. 


CITT  OF  DES  MOINES  t.  DES  MOINBS 
WATERWORKS  CO. 

DES  MOINES  WATERWORKS  CO.  v.  CITY 
OF  DBS  MOINBS  (two  cases). 

(Supreme  Court  of  Iowa.    Oct  1,  1895.) 

Wateb  Cohfamrs — PixisG  Rates  of  CHAROBi— 

OlIDlNANCES. 

1.  The  fitipulatioQ  in  an  ordinance  that  a 
water  compaQf  shall  furnish  water  to  the  dty 
and  its  citixens  at  the  averase  price  paid  there- 
for in  other  citieH  of  the  United  States  hav- 
ing efficient  waterworks  operated  by  private 
companies,  and  that  if  the  rity  and  company 
cannot  agree  on  the  rate  it  shall  be  left  to  ar^ 
bitratora,  is  void;  the  method  being  indefinite, 
aad  the  arbitrators  having  power  only  to  d(>- 
termine  what  such  average  rate  ia.  The  rate 
should  he  fixed  the  court.  In  the  absence  of 
an  agreement  by  the  parties,  on  the  basis  of 
what  ia  reasoDHble  compensation. 

2.  A  city,  though  authorized  to  fix  rates  for 
water,  cannot  arbitrarily  fix  an  unreasiHiable 
rate,  at  which  a  water  company  must  supply 
the  dty  and  its  citizens. 

3.  A  city  having  passed  ao  ordinance  fixing 
the  rate  at  which  a  water  company  therein 
should  fitmish  water,  and  It  being  stipulated 
that  if  8i:ch  an  ordinance  was  valid,  thoufdi  It 
had  fixed  a  rate  less  than  the  average  rate  hi 
other  cities,  which  a  previous  ordinance  pro- 
vided should  be  the  rate  fixed,  either  by  agree- 
ment or  arbitration.  It  should  be  prima  fade 
evidence  that  the  rate  therein  prescribed  was 
reasonable,  a  temporary  iujuucfioo  should  be 
granted,  compelling  the  company  to  furnish  wa- 
ter at  such  nite. 

4.  An  ordinance  fixing  rates  at  whidi  a 
water  company  shall  furnish  water  is,  in  an 
action  by  toe  company  to  recover  for  water  hir- 
nished,  prima  fade,  a  schedule  of  reasonable 
rates. 
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Appeal  from  district  court,  Polk  county; 
8.  F.  BalUet  and  a  P.  HoIdigb,  Judges. 

The  flrat  of  the  above-entitled  causes  is  a 
suit  lu  equity,  by  whicb  tbe  plaintiff  city 
seeks  to  enjoin  tbe  defendant  water  com- 
pany  from  demandlns  or  receiving  from  tbe 
city  a  greater  sum  for  furnishing  water  to 
tlie  city  and  Its  Inbabitaots  tlian  the  rate 
established  by  a  certain  ordinance  passed  by  I 
the  city  council  on  the  23d  day  of  January,  i 
1803,  and  to  enjoin  the  said  company  from  ; 
ceasing  to  supply  water  to  the  city.  Tbe 
last  two  of  the  above-named  suits  are  ac-  ' 
tlons  at  law  to  recover  of  the  city  for  water 
furnished  under  an  adjustment  of  water 
rates  made  by  the  city  and  the  water  com- 
pany in  tbe  year  1883.  All  of  the  actions, 
when  considered  together.  Involve  substan- 
tially tbe  same  questions.  Tbe  contention 
of  the  water  company  is  that,  under  the  or- 
dinances and  resolutions  of  the  city,  the  city 
council  has  no  power  to  prescrlhe  by  ordi- 
nance the  rates  to  be  paid  for  water  fur-  | 
nlshed  by  tbe  water  company.  Tbe  city 
maintains  that  it  baa  sucb  authority,  and 
that  the  ordinance  itassed  In  tbe  month  of 
January,  1893,  is  a  valid  exercise  of  that 
power.  Tbe  court,  upon  a  hearing  for  a 
temporary  injunction  In  the  equity  cause,  re- 
fused to  grant  the  same.  A  Jury  was  walv- 
ed  In  the  law  actions,  and,  npon  a  trial  to 
the  court,  Judgments  were  rendered  for  the 
water  company  for  such  sums  as  would 
liave  been  due  If  the  controverted  ordinance 
had  not  been  passed.  Tbe  city  appeals  In 
all  tbe  cases.  Reversed. 

Hugh  Brennen,  J.  B.  Uershon,  I.  M.  Earle, 
J.  K.  Macomber,  and  Wm.  H.  Baily,  for  ap- 
pellant. OummiuB  ft  Wright,  for  appellee. 

KOTHROOK,  J.  1.  We  think  It  proper  to 
determine  the  several  cases  in  one  opiuion. 
It  appears  to  us  that  such  a  consideration 
of  the  questions  will  enable  us  to  give  a 
clearer  and  more  satisfactory  understanding 
of  tbe  questions  decided  than  we  could  at- 
tain by  a  separate  consldei-atlon  of  each 
case.  Tbe  validity  of  the  ordinance  of  18f^ 
Is  the  nlttmate  question  In  all  tbe  cases. 
Back  of  that.  aU  of  tbe  powers  of  cities 
and  towns  pertaining  to  tbe  establishment 
and  maiDteuance  of  waterworks  have  been 
elaborately  discussed,  from  a  statutory  and 
constitutional  standpoint,  and  bnndreds  ot 
authorities  have  been  cited  in  hundreds  of 
pages  of  printed  arguments.  In  addition  to 
these  argummts.  tbe  causes  were  ably  and 
daborately  presented  orally,  so  that  It  will 
be  no  fault  of  counsel  If  this  court  should 
reach  a  wrong  conclusion  as  to  the  ri^rbts  of 
tbe  parties.  It  Is  proper  to  say  at  tbe  out- 
set that  there  are  realty  no  controverted 
facts  in  any  of  the  cufips  which  we  tblnk 
are  at  all  material.  It  is  true,  some  oral 
evidence  was  introduced,  but  nothlnj;  which 
raises  any  conflict  upon  any  qnestion  of 
fact   There  were  certain  raliugs  on  demur- 


rers In  the  law  actions  which  will  recdve  n» 
separate  consideration.  In  all  such  c<Mitro- 
versles  as  this,  a  plain  statement  of  the  ma- 
terial and  conceded  facts  Is  necessary  to  an 
Intelligent  solution  of  the  questions  of  law 
required  to  be  determined. 

2.  In  the  year  1871  a  corporation  known 
as  tbe  Des  Molnea  Water  Company  was  or- 
ganized for  the  purpose  of  building  and  op- 
crating  waterworks  in  tbe  city  of  Des 
Moines.  On  tbe  Ist  day  of  May  of  that 
year,  tbe  city  council  passed  an  ordinance 
by  which  tbe  said  company  was  anthorixed 
to  build,  maintain,  and  opeiate  waterworks 
In  tbe  city,  to  supply  tbe  said  city  end 
Its  inha'bitants  with  pure  and  wholesome 
altered  water,  and  to  use  the  streets,  al- 
leys,  and  avmues  of  the  city  for  the  purpose 
of  laying  the  water  pipes  necessary  to  con- 
vey the  water  throughout  tbe  city.  This  or- 
dinance provided  that  said  water  company 
should  bave  the  exclusive  right  to  construct 
and  operate  their  works  for  tbe  term  of  40 
years.  It  Is  not  necessary  to  set  out  the 
ordinance  at  length  in  this  oplnkin.  It  Ik 
sufficient  to  say  that,  in  its  general  provi- 
sions. It  is  similar  to  ordinances  usually 
adopted  in  such  cases,  wh«e  an  exclusive 
right  has  been  granted,  such  as  authority  to 
use  the  streets,  alleys,  and  avenues  for  the 
proper  purposes,  and  there  Is  tbe  usual  pro- 
vision for  tbe  purchase  of  tbe  waterworks 
by  tbe  city,  at  Its  option.  Sections  tt  and  T 
of  said  ordinance  are  as  f<rilows: 

"Sec.  6.  The  company  shall  furnl^  to  tbe 
city  authorities  and  to  the  citizens  npon  tlic 
several  streets,  avenues  and  public  grounds 
along  whicb  the  pipes  and  water  courses 
may  be  laid,  such  quantity  of  water  as  tb^ 
may  desire,  and  the  wator  company  sball 
bave  the  right  to  charge  the  dtisens  there- 
for for  such'  water  as  may  be  supplied  (bem 
as  much  and  no  more  than  tbe  m-venge 
price  paid  therefor  In  other  cities  of  the 
United  States  having  efficient  waterworks: 
provided  that  in  case  the  city  coancil  and 
the  water  company  disagree  npon  a  sebednle 
ot  prices  to  be  paid  by  the  citlsens  tbereirf. 
then  such  rates  and  chaises  shall  be  Meet- 
talned  and  determined  by  five  disintcrestod 
persons,  two  of  whom  shall  be  cliosen  by 
the  city  conncti,  two  by  tbe  wa^  company, 
and  the  fifth  by  the  four  thus  chosen,  and 
tbe  rates  thus  fixed  shall  remain  in  force 
until  altered  by  agreement  or  arbltratloik 
as  aforesaid,  and  either  the  city  authorittes, 
through  the  city  council,  or  the  water  com- 
pany by  its  prraident  and  dlrec«>r8,  nny  de- 
mand an  adjustment  of  said  rates  at  any 
time  after  tbe  expiration  of  one  year  from 
the  last  preceding  adjustment;  provided, 
however,  that  pending  any  sucb  disagree- 
ment sr  adjustment  of  rates,  tne  company 
sball  continue  to  furnish  water  to  the  <^ty 
and  citizens  thereof,  and  shall  be  entitled  to 
receive  pay  therefor  at  tbe  rates  that  may 
be  agreed  npon  as  above  provided. 

"Sec.  7.  That  tne  city  sbaU  pay  to  said 
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corapaDy  for  tbe  use  of  the  taydi-ttDts  and 
\rater  therefrom  aa  hereiubefore  mentioned 
and  apeelfled,  the  yearly  rent  of  12,000  per 
mils  for  the  first  Ave  mllea  of  water  mains 
laid,  and  the  sum  of  $1,600  per  mile  for  the 
second  five  miles  of  water  mains  so  laid, 
and  for  such  additional  mile  tliereafter  laid 
by  the  order  of  the  city  council,  the  dty 
shall  pay  such  annual  rent  per  mile  as  the 
city  and  company  can  agree  upon,  and  In 
case  of  dlsasreemoit,  the  some  to  be  fixed 
by  arbitration  as  provided  in  section  six  (6) 
of  this  ordinance,  the  same  not  to  exceed  In 
cost  the  sum  of  ¥1,400  per  mile,  said  rent  to 
l>e  paid  semi-annually;  that  after  the  expira- 
tion of  twenty  years  from  this  date,  at  the 
option  of  the  cfty,  the  rates  above  epedfled 
shall  cease,  and  thereafter  said  cl^  shall 
pay  to  mid  company  for  all  water  furnished 
the  average  rates  paid  by  other  cities  of  the 
United  States  having  efficient  waterworks 
operated  by  private  companies;  tbe  amount. 
In  caae  of  dtoagreemat,  to  be  settled  as 
provided  tn  se^on  six  (B)  of  this  ordinance." 

Soon  after  this  ordinance  was  passed  it  was 
amended  by  making  a  correctira  In  the  name 
of  the  cfHnpany,  and  by  providing  that  the 
compensatlMi  for  furnishing  yrata  to  the 
citizens  idionld  be  the  average  ivice  paid  In 
other  cities  of  the  United  States  having  effi- 
cient waterworks  operated  by  private  compa- 
nies. The  only  change  effected  by  this 
amendment  was«to  apply  the  same  nde  or 
method  <rf  fixing  the  price  to  be  paid  by  the 
city,  for  public  uses,  and  to  the  Inhabitants, 
tor  private  use.  These  ordinances  were  ac- 
cepted by  the  water  CMnpany,  and  the  con- 
stmctkm  of  the  wn-ka  waa  immediately  com- 
menced,  and  soon  thereaftm  they  were  put 
Id  operatlou.  Negotiations  were  opened  ^h 
tlie  city  ft>r  the  purpose  of  fixing  rates  for 
private  consumers,  and  on  tbe  Stb  day  <tf 
December,  1871.  a  resolutloD  was  passed  by 
the  city  council  prescriMng  the  rates  agreed 
upon  between  the  dty  and  the  company. 
This  BiAedute  of  rates  was  accepted  in  writ- 
lug  by  the  company,  and  the  water  company 
furnished  water,  and  was  paid  ther^r  ac- 
cording to  tbe  schedule  of  rates  thus  agreed 
upon,  until  the  year  1880,  wtam  the  company 
waa  reoiganlzed,  with  a  larger  capital,  and 
Its  entire  property  waa  add  and  conveyed  to 
the  new  organisation,  known  as  the  Des 
Moines  WatorwOTfcs  Company;  and  the  plant 
has  ever  since  been  opoated  under  that 
name,  and  has  at  all  times  l>eai  recognised 
by  the  city  and  by  tlie  company  aa  the  law- 
ful successor  of  tbe  original  company,  In  law. 
In  obligation,  and  In  right;  and  at  about  that 
time  there  was  complaint  as  to  the  proper 
performance  of  Its  obligations  the  water 
company,  and  on  the  6th  day  of  June^  iSSA, 
there  waa  a  readjustment  ot  the  public,  rates 
by  tbe  mactment  of  an  ordinance  amending 
the  original  contract  and  ordinance.  This 
amendatory  ordinance  la  in  these  words: 
"Sec.  7.  That  the  dty  shall  pay  to  the  Des 
Moines  Waterww^n  Company  (or  the  itlpes 


now  laid  tbe  annual  rental  of  919,000  lAy- 
able  sontannually,  and  In  addition  thereto, 
a  aum  of  money  annually  equal  to  the  amount 
of  all  taxes  and  assessments  levied  annually, 
for  all  purposes,  upon  all  tbe  property  of  said 
Des  Mdnea  Waterworks  Company  during 
the  continuance  of  this  contract.  Bald  taxes 
to  be  paid  annually  oa  the  first  day  of  Febru- 
ary in  each  year  by  the  city  to  tbe  coiuty 
treasurer,  and  for  the  first  five  miles  of  ex- 
tendon  ct  mains  made  from  and  after  tbe 
first  day  of  January,  1883,  the  dty  shall  pay 
to  said  Des  Moines  Waterworks  Company 
tbe  sum  of  f 700  per  mile  p«-  annum,  tbe  rent- 
als payable  to  tlie  said  waterworks  com- 
pany, under  this  section,  shall  be  paid  on  the 
first  of  January  and  July  of  each  year,  and 
if  there  sball  be  water  funds  In  tbe  dty 
treasuiy,  said  payments  aliaU  be  made 
monthly.  Tbat  after  the  expiration  of  ten 
yeara  from  January  1,  1883,  at  the  option  of 
either  party,  tbe  rates  afiove  specified  shall 
cease  if  dther  party  shall  ao  elect;  from 
and  after  said  dectlon  said  dty  shall  pay  to 
said  company  tot  fire  protection  and  all  wa- 
ter fumlahed  the  average  rates  paid  by  other 
dties  in  the  United  Stetes  having  ^dent 
waterworks  operated  1^  private  companies, 
the  amount,  in  case  of  disapvement,  to  be 
settled  as  provided  In  section  six  (6)  of  said 
ordinance.  It  is  further  provided  that  the 
company  shall  not  be  required  to  lay  to  ex- 
ceed two  miles  of  pipe  in  any  one  year,  all 
pipes  for  extension  sball  not  be  less  than  six 
inches  In  diameter  except  fran  street  mains 
to  hydrante.  It  is  further  provided  that  the 
waterworks  company  sIuUl  furnish  water  in 
not  to  exceed  ten  troughs  or  basins  to  be  fur- 
nished 1^  tbe  dty  with  such  devices  or  at- 
tachmente  as  shall  prevent  the  oontlnjious 
flow  and  unnecessary  waste  ct  water.  It  is 
further  provided,  that  this  amendatory  ordi- 
nance shall  be  in  force  from  and  after  ite 
publication  and  its  acceptance  of  the  provi- 
sions thereof  by  the  Des  Moines  Waterworks 
Company." 

This  ordinance  was  scented  by  the  com- 
pany, and  after  that  time  oddlUonal  octen- 
slons  of  the  water  mains  were,  tmm  time  to 
time,  ordered;  and  agreemente  were  made, 
by  resolutl<m8  of  tbe  coundl  and  acceptances 
by  tbe  company,  of  the  amount  of  ccnnpen- 
satlon  to  be  paid  for  such  extensions.  On 
November  12,  1888,  tbe  dty  coundl,  by  a 
resolution,  ordered  ctftaln  extensions  of 
mains,  and  named  the  sum  to  be  paid  for  tbe 
next  10  miles  of  <atend(ms  to  be  $650  pw 
nfllew  On  the  6tb  day  of  December,  follow- 
ing, tbe  rate  of  compensation  waa  accepted 
by  tbe  cmnpany,  in  writing.  We  merely  dte 
this  as  one  of  tiie  instances  showing  that 
ibere  was  not,  at  any  time,  any  fixed  and  un- 
alteraMe  standard  of  rates.  They  were  sub- 
ject to  readjustment  as  the  extension  of  tbe 
waterwwks  progressed.  At  least,  such  ap- 
pean  to  have  be«i  the  underatandlng  of  tbe 
parties.  This  wdlnance  which  caused  all  this 
Utlgatkm  ia  general  in  Ito  terms.  It  does  not 
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purport  to  be  an  adjustment  of  the  rates  to 
be  paid  to  the  Des  Moines  Water  Company. 
Section  1  Is  as  Mlows;  "ITiat  every  person, 
firm,  or  corporation  furnishing  to  tbe  city  of 
Dea  Hoinea  and  Its  Inhabitants  water  f<M- 
flre  proteetkm,  domestic  uses  and  manufac- 
turing pnrposea  and  other  nses  and  purposes, 
sball  be  entitled  to  charge  and  receive  there- 
for, and  for  the  use  of  water  meters,  tbe 
rates  and  prices  herein  fixed,  and  no  more." 
It  la  true  that  there  are  other  provisions  in 
the  ordinance,  aside  from  the  schedule  of 
rates,  such  as  requirements  for  Sclent  preB- 
aure  of  water  for  the  extinguishment  of  fires, 
and  requiring  tests  to  be  made  for  the  effi- 
ciency of  the  works  in  that  respect  And 
there  is  also  a  requirement  that  water  me- 
ters Bball  be  furnished  to  private  consumers 
-.upon  application.  This  ordinance  In  no  man- 
!uer,  either  generally  or  specially,  directly  or 
Indirectly,  questions  the  original  ordinance 
and  contract  made  with  the  Des  Aloines  Wa- 
ter Company  In  the  year  1871,  nor  the  aubae- 
•guent  ordinance  and  resolutions  adjusting  the 
rates  to  be  paid  for  water  from  time  to  time 
.a»  the  pipes  were  extended.  There  la  no  evi- 
dence In  any  of  the  cases  tending  to  show 
-that  the  defendant  failed  to  fumiaii  pnre  and 
wholesome  water;  and,  while  tbe  records  of 
tbe  city  council  show  that  at  times  there  was 
-complatnt  and  dissatiafaction  with  the  man- 
ner of  serriee,  there  is  nothing  In  all  these 
records  from  which  it  may  be  infored  that 
the  dty  desires  that  the  present  company 
shall  cease  to  opwate  tbe  wwks,  or  that 
there  is  any  purpose  to  attempt,  by  any  pro- 
ceeding, to  compel  the  company  to  remove 
Its  pipes  from  tbe  streets  and  alleys,  or  to 
Authorise  any  other  company  to  establish  wa- 
terworks In  the  city.  On  tbe  contrary,  the 
A-ery  purpose  of  the  equity  case  commenced 
1)y  the  city  upon  Its  own  motion,  and  heard 
and  determined  twfore  either  of  the  other 
tmlts  were  commenced,  was  to  compel  tbe 
company  to  continue  its  water  service.  It 
stands  out,  all  through  the  records  made  in 
these  cases,  and  in  the  arguments  of  counsel, 
that  the  only  real  contention  between  the 
parties  relates  to  the  water  mtes.  The  fol- 
lowing language  is  used  In  the  closing  argu- 
ment In  behalf  of  the  city:  'The  company 
has  already  oijoyed  Its  franchise  for  a  term 
longer  than  many  of  the  contracts  which 
have  been  held  void  as  unreasonable.  No  at* 
tempt  Is  made  to  aauil  It  now,  or  to  deprive 
the  company  of  the  full  enjoyment  of  the 
control  and  operation  of  its  works.  We  only 
cmitend  that.  In  so  using  its  property  fo'r  a 
pnMIc  service.  It  shall  submit  to  the  regula- 
tion of  (ts  rates  by  the  prc^>er  authorities." 
This  thought  is  repeated  again  and  again  in 
the  arguments.  And  the  record  shows  that 
after  the  c^nance  In  question  had  been 
passed  the  water  company  addressed  a  com- 
munication to  the  mayor  and  council,  which 
was  placed  on  file.  The  said  writing  con- 
tains the  following,  among  other,  propoM- 
■lloBS:  **Thls  ctmipany  furtbn  desires  to  oaU 


to  your  attontlon  the  fact  that  Immediately 
after  the  passage  of  Ordinance  No.  106, 
passed  May  1.  1871,  the  city  council,  by 
agreonent  between  It  and  thla  company, 
passed  a  resc^utlon  establishing  the  water 
rates  for  private  consumptlcMi;  that  said 
rates  have  ever  since  been,  and  are  new,  in 
fnll  force  and  effect,  and  thla  company  has 
not  demanded  a  readjustment  thereof;  that 
the  dty  connctl  has  not  at  any  time,  or  In 
any  manner,  asked  or  demanded  of  the  com- 
pany a  readjustment  of  said  rates;  that  It 
has  not  at  any  time,  or  In  any  manner,  en- 
tered into  any  negotiation  or  consultation 
for  a  readjustment  of  the  same;  and  that  It 
has  not  at  any  time,  or  In  any  manner,  dis- 
agreed wltii  the  company  respecting  the  said 
rates.  The  ctMnpany  desires  further  to  say 
that  It  la  entirely  willing  that  the  water  rates 
mentioned  In  section  6  of  said  ordinance 
shall  be  fixed  in  the  manner  provided  in  said 
section  6,  together  with  Its  amendment;  that 
If  the  city  conncil  shall  demand  a  readjust- 
ment tha«of,  and  if,  therenpoa,  tbe  council 
and  the  ccwnpany  are  unable  to  agree,  then 
arbltntlon  shall  take  place,  as  provided  In 
said  section  and  Its  amendment  It  not  only 
annonnces  Its  willingness  to  pursue  such 
course,  but.  If  the  city  desires  a  readjuKt- 
ment.  It  dMnands  that  the  city  pnnue  the 
same.  The  company  desires  fortho*  to  say 
with  respect  to  th^  water  rates  mentioned  in 
section  7  of  said  ordlnaqpe,  b^ug  chapter 
XXVII.  of  the  Revised  City  Ordinances  of 
1S8S,  that  the  city  of  Des  Moines  baa  not  at 
any  time,  or  in  any  manner,  elected  that  the 
rates  therein  specified  shall  cease;  but.  if 
the  city  desires  to  so  riect,  tbe  company  Is 
willing,  if  the  parties  are  unable  to  sgree,  to 
proceed  to  detomine  the  said  rates  by  arbl- 
tratlon  as  therdn  |»ovlded,  and  it  not  only 
announces  Its  willingness  so  to  do,  but.  If  the 
city  desires  that  the  exlatmg  rates  shall 
cease,  it  demands  that  the  dty  pursue  such 
course."  Now,  It  may  be  that  these  proposi- 
ttons  are  not  cradusive  as  to  the  rights  of 
the  company,  because  they  are  In  the  nature 
of  offen  of  compromise.  But  they  are  In  ex- 
act line  with  the  thought  that  the  company 
has  no  right  by  contract*  ordinance,  or  reso- 
lution, to  resist  a  lawful  adjustment  and 
regulation  of  the  rates.  The  foct  that  the 
original  ordinance  granted  an  exclurive  right 
to  furnish  water  for  40  years,  as  we  hare 
seen,  la  not  a  material  question  In  tbe  case. 
It  will  be  time  enough  for  the  company  to 
call  upon  tbe  courts  to  protect  It  from  an 
abridgment  of  a  supposed  contract  or  consti- 
tntlonal  right  when  an  attempt  to  deprive  It 
of  auch  right  Is  made.  Its  contract  with  the 
city  was  thst  the  rates  should  not  be  one  un- 
alterable standard  for  40  years.  If  such  a 
contract  had  been  made^  It  might  admit  of 
very  serious  doubt  whether  It  could  be  sus- 
tained. By  the  census  of  1S70  the  poputetlon 
of  the  city  of  Des  Moines  was  about  12,00(), 
In  UBO  it  was  22,000.  In  1890  It  was  SOiOOO, 
and  It  Is  now  a  dtj  at  about  Inbab- 
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itaats.  A  contract  Unding  the  city  to  the 
Initial  rate  for  40  yeats  from  1871.  and  np  to 
the  year  1911,  might,  and  probably  would,  be 
b^d  to  be  80  nnccHUdonable  and  unreason- 
able that  It  conld  not  be  enforced.  The  price 
to  be  paid  for  the  water  avrlce  was,  no 
donb^  left  snl^ect  to  adjustment  fnnn  time 
to  ttane  because  it  was  evident  that  the 
growth  of  the  city  would  enable  the  company 
to  furnish  the  water  at  much  less  cost  than 
when  the  plant  was  estaUished.  ^e  facts 
we  bare  recited  show  that  any  contract  right 
It  had  to  maintain  a  standard  ot  rates  ex- 
pired In  the  year  1803  by  Umltatitm,  and  It 
had  no  right  to  resist  a  proper  and  lawful  re- 
adjustment of  the  rates.  We  have,  then,  the 
question  wbetha-  it  was  within  the  power  of 
tbe  city  to  fix  an  abocdnte  standard  or  sched- 
ule of  rates.  The  r«pres«tatiTeB  of  the  dty 
contend  that  it  has  such  authraity,  and  the 
company  inslsta  that  it  haa  not,  but  that  it 
must  ponnie  the  method  provided  few  in  the 
ordinance  of  1S83.  Tlie  position  of  comisel 
tot  tlw  (mnpany  U  that,  withont  a  compli- 
ance with  the  ordinance  In  the  matter  of  ad^ 
Justing  the  rates  by  arUtratlon,  the  rates 
fixed  by  tbe  «dlnances  and  resolutlfms  pre- 
Tioady  adopted  must  control;  and  It  was  up- 
on that  theory  that  tbe  actions  at  law  to  re> 
oorer  the  rates  prevloualy  In  force  were  com- 
menced, tried,  and  decided. 

8.  We  now  come  to  consider  whst  la  known 
as  the  "arbitration  of  the  rates,"  provided  for 
tbe  ordinances  in  case  the  parUes  could 
not  agree  upon  a  schedule  of  rates.  As  we 
have  said,  the  time  had  cone  to  readjust  the 
rates  <m  the  douand  of  eltha>  party.  The 
material  qnestlcm,  in  this  feature  of  the  con- 
trorenv,  is  whether  the  dty  was  bound  to 
take  the  steps  to  organise  a  board  ot  arbitrar 
tlon.  That  the  parties  refosed  to  agree  upon 
a  echedule.  cannot  bO  questioned.  This  liti- 
gation, and  the  fiicts  disclosed  In  the  record, 
abundantly  establish  that  proposltifm.  The 
contention  of  counsel  for  tbe  city  Is  that  Uie 
agraement  emtalned  In  the  ordinances  to  sub- 
mit diffoeDces  that  might  arise  to  arbltra. 
tlon  la  Toid,  and  that  It  could  not  be  com- 
peUed  to  choose  arbltratora;  that  It  had  the 
right  to  igmure  that  agreemwt,  and  fix  the 
rates  by  an  ordinance  It  bas  been  quite  unl- 
ffxmly  held  that  a  stipulation  In  a  contract, 
that  all  disputes  which  may  arise  in  tbe  mat- 
ter of  the  performance  of  the  agreement  shall 
be  settled  1^  arbitration,  cannot  be  enforced. 
Tbe  ruto  Is  stated  ss  follows  In  1  Am,  ft  Eng. 
Bnc.  Law,  p.  667.  note  1:  "Parties  rannot 
oust  tbe  courts  ot  thelT  Jurisdiction  by  «n- 
bodylng  In  a  contract  tbe  stlpolatlra  that  aU 
disputes  and  controrersles  which  may  arise 
on  the  contract  shall  be  submitted  to  arbitra- 
tion, and  that  the  award  of  the  arbitrators 
shall  be  flnaL"  This  court  approved  of  that 
rule  ta  the  late  case  of  Prador  v.  Accident 
Aes'n,  in  an  opinion  filed  May  2Sth  of  the 
presrat  year.  63  N.  W.  801.  There  is  an 
other  general  rule,  that  parties  to  a  contract 
may  stipulate  that  some  particular  fact  or 
T.64N.w.no.lii— -18 


teets  which,  may  be  the  subject  of  coatro. 
verqr  between  them  sbalL  be  determined 
SMue  third  perscm  <w  pwsats,  and  that  such 
an  agreement  Is  valid.  See  Prader  v.  Acci- 
dent Ars'u,  supra.  And  see,  also.  Boss  v. 
McArthur,  S3  Iowa,  'JM,  &2  N.  W.  125;  U 
8.  V.  Bobeson,  9  Pet.  819;  Smith  v.  Brady, 
17  N.  Y.  173;  Ballway  Co.  v.  PoUy.  14  Grat. 
447;  Smith  v.  BaUway  Co..  36  X.  li.  4QS; 
Faunce  ▼.  Burfce,  16  Pa.  St.  4S8;  Hudson  v. 
McCartney.  33  Wis.  331.  Thes^  and  many 
othw  cases  which  might  be  cited,  are  not 
founded  upon  contracts  which  are  strictly 
agreemeits  for  tbe  arbitration  of  dltiputes; 
nor  is  the  determination  an  "award."  as  that 
term  is  usually  undwstood.  If  the  parties  to 
the  agreement  under  conslderatlwi  had  pro- 
vided that.  In  case  of  a  dispute  as  to  the  reatl- 
Justment  of  tbe  rates,  It  should  be  settled  by 
arbltratora  chosen  as  i^rovlded  f w  In  the  ix^l- 
nances  of  tbe  dty,  we  an  not  prepared  to 
hold  that  the  readjustment  so  made  would 
not  be  valid  and  binding  on  tbe  parties.  And 
It  may  be  that  tbe  party  refusing  to  enter  in- 
to arbltratkm  would  have  no  standing  In  an 
action  In  which  tbe  water  rates  were  In- 
volved, But  the  stiputatbm  as  to  rates  fixes 
tbe  price  to  be  paid  for  water  supplied  to  tbe 
dty  aad  Its  inhabltaate  the  average  price 
paid  therefor  In  otlw  dtles  of  tbe  United 
States  having  efficient  waterworks  operated 
by  private  companies."  This  providim  is 
claimed  by  the  water  company  to  be  part  of 
what  It  InslstB  is  a  contract.  If  arbltratora 
had  been  dusen,  they  were  not  to  determine 
the  rates  by  a  reastmable  compensation  for 
the  service  but  by  an  average  of  the  prices 
paid  'in  otlis  dtles  of  tbe  United  States 
having  eflkient  waterworfea  operated  by  pri- 
vate cominnles."  It  Is  perfectly  manifest, 
when  the  whole  stipulation  Is  conshteed. 
that  it  ought  not  to  be  held  to  be  enforcea- 
ble as  the  proper  nuumor  of  ascertaining 
what  would  be  a  reasonable  and  Jwt  com- 
pensation for  the  service.  This  cannot  be 
fixed  by  an  indiscriminate  average  of  the  rate 
in  other  cities  ot  the  United  States  generally. 
It  Is  apparent  that,  while  such,  a  stipulation 
is  not  absolutdy  Imposdble  to  be  perf<ffme(l, 
yet,  as  between  the  dty  and  Ite  Inhabitants 
and  the  mter  company,  It  la  so  indefinite, 
impracticable^  and  unreaaonable,  in  the  meth- 
od prescribed  fur  ascartatning  the  rates,  that 
it  ought  not  to  be  sustained.  And  we  can 
discover  no  reason  wl^  we  diould  uphold 
part  ot  this  stipulation,  and  reject  that  part 
which  provides  for  tbe  method  of  fixing  the 
rates.  Our  concluskm  on  this  question  In 
the  case  is  that  tbe  water  company  has  no 
right  to  tbe  enforcemoit  of  tbe  arbitration 
dause,  and  that  the  rates,  in  case  ct  disagree- 
ment, la  a  matter  of  Judicial  Inquiry.  And 
when  the  question  comes  to  be  determined 
1^  a  Judicial  tribunal  the  true  inquiry  should 
be,  what  would  be  reasonable  mm,  w.  In 
other  words,  what  would  be  fair  compensa- 
tion, for  the  service,  taking  into  conslderatloD 
all  the  facts  bearing  upcoi  that  question?  We 
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are  the  more  ready  to  dlspoee  of  fbta  question 
la  tttla  because  It  effectnatea  a  just  re- 
sult, tor  no  petBOD  or  corporation  ought  to  be 
allowed  to  demand  more  for  a  public  service 
tliaa  reaBonalde  compensation.  Such  a  meas- 
ure of  the  Talue  of  the  service  is  not  only  In 
harmony  with  natural  Justice,  but  It  accords 
with  the  recent  legliedatlve  policy  of  this 
state. 

4.  If  the  city  was,  as  we  have  found,  under 
no  obligation  to  select  arbitrators,  It  remains 
to  be  determined  whether  ft  had  the  right 
to  flx  an  absolute  schedule  of  rates,  by  which 
the  water  company  was  bound.  The  princi- 
pal part  of  the  arguments  of  counsel  are  de- 
voted to  what  Is  denominated  the  "rights  re- 
served to  the  clly  as  the  representative  ot  the 
sovereignty  of  tiie  state."  It  Is  urged  In  be> 
half  of  the  dty  that  It  bad  no  authority  or 
power  to  enter  Into  the  contract  made  by  the 
ordinance  of  1871,  because  there  was  then 
no  legislation  which  authorized  such  a  con- 
tract to  be  made.  Counsel  for  the  water  com- 
pany contend  that  there  was  socfa  authority, 
and,  if  In  error  in  this,  they  claim  that  the 
contract  was  validated  and  approved  by  an 
act  of  the  general  assembly  passed  In  1872. 
We  wlU  not  set  out  the  statutes  which  are 
the  basis  of  these  claims,  because,  as  las 
already  been  stated,  there  is  no  obstacle  In 
(be  way  of  a  l^al  readjnstment  of  the  rates. 
It  Is  due  to  counsel  for  the  company  that  we 
shoidd  state  that  they  ciaim,  In  the  most  em- 
phatic terms,  that  the  exdurtve  character  of 
the  contract  Is  in  no  wise  drawn  In  question 
In  this  controversy.  They  state  that  proposi- 
tion as  follows:  "No  other  company  has  re- 
ceived authority  from  the  city  to  use  Its 
Ktreets  for  pipes,  nor  la  the  dty  Itself  at- 
tempting to  exercise  such  right;  and  our  first 
proposition  In  this  bebalf  Is  that  the  discus- 
sion of  the  power  of  the  city  of  Des  Moines 
to  grant  the  exclusive  right  for  a  period  of 
forty  years  Is  wholly  Irrelevant,  and  the  In- 
quiry ought  to  be  eliminated  from  the  case. 
It  will  be  time  eaougb,  when  either  the  dty 
or  aaothv  company  claims  to  share  the  priT- 
llege,  to  determine  whether  our  agreement  In 
that  respect  Is  valid,  or  otlierwlse.  The 
views  of  counsel,  and  tiielr  abstractions,  can- 
not be  snbstitntcd  for  the  official  acts  of  the 
municipality  Itself.  The  only  municipal  act 
relating  to  this  subject,  and  which  forms  the 
foundation  for  all  of  these  suits.  Is  the  ordin- 
ance ot  1898,  which  does  not  attempt  to  re- 
claim any  part  of  the  right  granted  by  the 
ordinance  of  1871,  but  is  simply  an  attempt 
to  regulate  tiie  price  that  shall  be  charged  by 
the  company  for  Ite  service.  It  Is  a  recogni- 
tion, rather  than  a  disaffirmance,  of  tiie  priT- 
ilege  previously  granted.  If  the  city  bad 
passed  an  ordinance  endeavoring  to  repeal 
that  part  of  our  contract  which  Insures  to  us 
the  sole  occupatimi  of  the  streets  for  water 
punmses,  and  some  other  agency  was  abont 
to  Interfere  with  the  privileges  we  have  en- 
joyed, then  the  question  would  fairly  arise. 
It  is  possible,  also,  that  if  a  taxi>ayer  of  the 


dty,  responsible  for  bis  aTcrments,  were  to 
institute  an  action  showing  some  legal  dam- 
age, the  subject  might  btf  tjpea  for  Judicial 
investigation.  But  ndther  of  these  things 
exista"  It  will  be  obsaved,  from  what  we 
have  stated,  that  we  cmicnr  in  these  proposi- 
tions of  Gotmsel,  and  we  must  dedlne  to  de- 
termine questions  whldi  the  cases  do  not 
present;  and  we  are  thereby  relieved  of  tiie 
examination  and  dtation  of  a  large  number 
of  adjudged  cases  upon  the  acope  of  the  pow- 
ers of  incorporated  dtiea  and  towns;  in  ref- 
erence to  tiie  reasonabI«iess  of  contracta  of 
this  diaracter.  There  la  no  doubt  of  the 
power  of  the  stete  to  regulate  tiie  comprasa- 
tion  to  be  paid  to  corporations  In  the  exorcise 
of  a  public  service  or  employment,  in  the 
absence  of  any  schedule  of  prices  fixed  by 
an  arrangement  In  the  nature  of  a  contract. 
This  right  has  again  and  again  been  sus- 
telned,  in  numerous  cases  determined  1^  the 
supreme  court  of  the  United  States,  as  ap- 
plicable to  railroad  frelgbte  and  diargea,  and 
to  persons  and  corporations  engaged  in  other 
public  service.  We  need  not  dte  the  casea 
They  are  famlUar  to  the  professkm.  We 
must  put  some  limit  to  this  opinion.  Bat  nn 
court  has  ever  yet  announced  the  doctrine 
that  the  regulation  of  rates  may  be  socli  as 
would  be  unreasonable  or  unjust  In  tbe 
case  of  Chicago,  M.  &  St.  P.  Ry.  Co.  t.  BUn- 
nesota.  134  U.  S.  418,  10  Sup.  Ct.  462.  702,  It 
was  held  that  the  state  of  Bilnnesote  could 
not  confer  upon  a  board  of  railway  com- 
missioners the  power  to  prescribe  a  tariff 
rate  absolute  In  Itsdf.  Tbe  ^indple  in- 
volved In  that  case  cannot  be  successfully  as- 
sailed. It  Is  claimed  that  under  article  8. 
S  12,  of  the  constitution  of  tids  stete,  which 
authorises  tiie  legislature  to  amend  or  r^eai 
all  laws  for  the  organization  or  creation  of 
corporations,  or  the  granting  of  special  or 
exclusive  privileges,  and  under  section  1090 
of  the  Code,  tbe  absolute  diaracter  ot  the 
ordinance  may  be  snstelned.  We  do  not  con- 
cur In  this  view.  As  applied  to  tbe  onestlmi 
of  the  rates  and  diaiges  for  furnishing  water. 
If  the  ccmtentlon  of  counsel  for  the  dty 
should  be  sustained.  It  would  be  within  the 
power  of  a  dty  coundl  to  lower  the  rates  so 
as  to  bankrupt  the  company,  or  to  raise  them 
so  high  as  to  rob  tbe  private  consumers  and 
bankrupt  the  dty.  These  powers  to  flx  rates 
and  to  ctmtrol  corporations  must  be  so  con- 
strued tliat  no  Injustice  will  be  done  In  tbe 
matter  of  rates.  And  although  chaptw  1(1. 
Act  1888,  provides  ttuit  the  coundls  of  certain 
dtles  shall  hare  power  to  flx  tbe  charges  for 
furnishing  water,  gas,  dectric  light,  steam 
beating,  aud  ivovtdee  that  tbe  act  "shall  not 
be  construed  to  antboriae  the  passage  of  an 
ordinance  or  resolution  or  the  making  of  any 
contract  whereby  tbe  above  powers  are 
abridged,*'  must  be  held  to  authorise  the  fix- 
ing of  rmsonable  rates.  To  give  sndi  a  stet- 
nte  an  absolute  ^ect  would  be  as  philnly 
unconstitutional  as  the  statute  ot  Minnesota 
declared  to  be  void  In  Chicago^  IL  &  St.  P. 
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Ry.  Co.  T.  Minnesota,  supra.  In  Stone  v. 
Trust  Co.,  116  U.  S.  307,  6  Sap.  Ot  834,  388, 
1191,  the  principle  that  the  rates  established 
must  be  reasonable  is  well  stated  In  the  fol- 
lowing language:  "From  what  has  been  said. 
It  is  not  to  be  inferred  that  this  power  of 
limitation  or  regulation  Is  Itaelf  without  Itmit 
This  power  to  regulate  Is  not  a  power  to  de- 
stroy, and  llmitatlOD  Is  not  the  equivalent  of 
t*onfiscation.  Under  pretense  of  regulating 
fares  and  freights,  the  state  caonot  require 
a  railroad  corporation  to  carry  persons  or 
property  without  reward;  neither  can  It  do 
that  which  amounts  to  a  taking  of  private 
property  for  public  use  without  Just  com- 
I>ensatlon,  or  without  due  process  of  law." 
It  Is  to  be  remembered  that  the  property  of 
the  water  company  is  not  a  mere  ■commodity, 
which  can,  without  material  cost,  be  trans- 
planted, and  put  In  operation  elsewhere.  Its 
value  consists  largely  In  the  matter  of  Its  lo- 
(■atloQ.  and  in  the  more  than  60  miles  of 
water  pipes  laid  below  the  fi^>st  line  In  the 
city,  and  In  maclilnery  and  appliances  which 
are  of  value  mainly  because  of  the  present 
uses  to  which  they  are  applied.  The  princi- 
ple that  an  ordinance  must  be  a  reasonable 
exercise  of  pown*.  and  not  repugnant  to  fund- 
amental rights,  Is  no  new  doctrine.  By  the 
general  power  authorizing  cities  to  impose 
Ucenses  upon  certain  trades  or  occupations, 
th^  are  required  to  be  reasonable,  fair,  and 
not  oppressive.  Dill.  Mun.  Corp.  H  253,  251. 
Town  of  State  Center  v.  Barensteln,  66  Iowa, 
249»  23  N.  W.  652. 

5.  In  the  equity  case  It  was  stipulated  by 
the  parties  as  follows:  "For  the  purpose  of 
tUs  hearing  upon  plaintiff's  application  for  a 
temporary  Injunction,  but  no  furthw,  It  Is 
stlpnlated:  (1)  It  Is  agreed  that  defendant 
will  offer  no  evidence  upon  the  question 
whether  the  rates  establlslied  by  the  ordi- 
nance of  January  23,  1893,  are  reasonable 
rates,  and  that  the  ordinance  of  January  23, 
18^  (If  valid)  is,  as  a  uiatter  of  law.  prima 
fade  evidence  that  tlie  rales  tbereln  pre- 
scribed are  reasonable  rates.  U)  It  Is  ad- 
mitted by  plaintiff  that  the  rates  establiHbed 
by  the  ordinance  of  January  23,  1893,  are  be- 
low the  average  rates  in  other  cities  in  the 
United  States  having  efficient  watem-orks. 
(3)  It  is  admitted  by  plaintiff  that  the  rates 
established  by  the  ordinance  of  January  23, 
1893,  are  below  the  average  rates  In  other 
cities  In  the  United  States  having  cfflclent 
waterworks  operated  by  private  companies. 
ThlB  stipulation  is  made  to  avoid  the  necei<sl- 
ty  for  introducing  any  testimony  upon  said 
qnestlonB,  which  the  parties  are  not  now  ful- 
ly prepared  to  famish,  but  shall  not  In  any 
ftBtnre  ivoceedlng  in  this  court,  <x  on  final 
bearing  or  trial,  be  considered  as  evidence, 
nor  to  excuse,  In  any  degree,  either  party 
from  producing  evid»ice;  and  the  respective 
parties  expressly  reserve  the  right  to  deny  the 
said  matters,  or  any  of  them,  in  all  future 
proceedings  in  this  court,  or  trials."   In  the 

Ttaw  we  bare  taken  of  the  case,  as  heretofore 


shown,  the  court  should  have  granted  the 
temporary  injimctlcoi  upon  this  stipulation. 
It  was  an  agreement  between  the  parties  that 
the  ordinance  was,  as  a  matter  of  law,  prima 
facie  evidence  of  reasonable  rates,  and  it  was 
In  no  manner  rebutted  by  an;  evidence.  And 
in  the  law  cases  we  think  It  should  have  been 
held,  as  a  matter  of  law,  that  the  ordinance 
was,  prima  facie,  a  schedule  of  reasonable 
rates;  and,  as  the  plaintiff  was  allowed  to 
recover  without  In  any  manner  attacking  or 
rebutting  the  presumption,  the  judgments 
should  be  reversed.  The  appeal  was  taken  In 
the  equity  case  from  an  order  overruling  a 
temporary  injunction.  That  ordei'  is  revers- 
e<l,  and  the  cause  Is  remanded  for  trial  upon 
its  merits. 

H.  There  Is  one  other  phase  of  the  contro- 
versy which  requires  consideration.  The  cor- 
porate limits  of  the  city  of  Des  Moines  were 
extended  In  180a  so  that  three  adjacent  In- 
corporated towns  were  named  "North  Des 
Moines,"  "Greenwood  Park,"  and  "Universi- 
ty Place."  Before  the  annexation,  and  in  the 
year  1887,  the  town  of  North  Des  Moines  en- 
tered into  a  contract  with  a  water  company 
for  the  furnishing  of  water  for  the  use  of  that 
town  and  Its  Inhabitants.  The  ordinance  or 
contract  was  full  and  elaborate,  and  contem- 
plated an  independent  plant.  Afterwards,  in 
the  month  of  October,  1889,  another  ordinance 
was  passed,  and  agreement  made,  which  wn" 
designated  as  an  amendment  to  the  original 
ordinance;  but  it  was  In  fact  altogether  an- 
other contract,  and  contemplated  an  entirely 
different  service.  The  towns  of  University 
Place  and  Greenwood  Park  took  some  action 
in  reference  to  a  supply  of  water  to  be  fur- 
nished by  a  corporation  known  as  the  Des 
Moines  Water-Supply  Company.  These  nego- 
tiations and  arrangements  were  not  carried 
out  by  the  erection  of  any  Independent  water- 
works In  any  of  the  suburban  towns.  No 
system  of  works  was  built,  but  the  water  was 
furnished  by  a  connection  with  the  pipes  of 
the  Des  Moines  Waterworks  (Company,  and 
soon  after  the  connections  were  made  the  out- 
side companies  assigned  whatever  rights  they 
had  to  the  Des  Moines  Waterworks  Company. 
It  is  claimed  by  the  water  company  that  the 
rates  established  by  the  towns  in  the  prelim- 
inary contracts  cannot  be  affected  by  the  ex- 
tension of  the  city  limits.  The  pnqmsitkm 
cannot  be  sustained,  as  to  the  two  last  above 
named  town?,  If  for  no  other  reason,  because 
there  is  no  competent  evidence  that  any  val- 
id contract  or  arrangement  was  made  with 
the  water-supply  coiupaoy.  And  we  may  say, 
briefly,  without  a  further  statement  of  facts 
or  discussion  of  questions  of  law  presented, 
that  we  can  discover  no  reason  why  the  same 
rule  should  not  apply  to  the  whole  territorial 
limits  of  the  city  of  Des  Moines,  without  re- 
gard to  annexation  of  territory  thereto  ■Inoe 
the  original  ordinance  was  passed. 

7.  Other  questions  than  those  conridMed 
have  been  discussed  by  counsel,  one  only  oC 
which  we  think  it  Is  necessary  to  montlan: 
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Counsel  for  the  city  make  the  proposition  that 
any  rate  contracted  for  In  excess  of  the  flve- 
mill  levy  of  tax  authorised  by  statute  is  void. 
We  do  not  think  that  question  can  be  allowed 
to  enter  Into  the  controversy.  It  has  no  mer- 
it, and  Is  motioned  here  only  for  the  purpose 
of  the  future  guidance  of  the  parties  in  fixing 
rates  upon  a  trial,  if  the  parties  should  fail  to 
agree  upon  rates  upon  the  lines  laid  down  In 
this  opinion.  It  is  apparent  that  such  an 
agreement  should  be  made,  in  view  of  the 
many  difficulties  attending  the  establishment 
of  exactly  reasonable  rates  by  .«  Judicial  pro- 
ceeding. 

8.  A  motion  to  dismiss  the  appeals  was  filed 
with  the  submission  of  the  causes.  The  ground 
of  the  motion  Is  that  the  city  has  paid  for 
the  water  service  since  the  appeals  were  tak- 
en. Tlie  motion  Is  overruled,  for  the  reason 
that  the  payment' made  did  not  exceed  the 
amount  admitted  to  be  due  under  the  ordi- 
nance. The  decrees  and  Judgments  of  the  dis- 
trict court  are  reversed. 


STATD  T,  SCHAEPFER. 
(Supreme  Court  of  Iowa.    Oct  2.  1895.) 

DlSINTBRRIKG  DbAD  BoDT. 

Upon  the  trial  of  an  indictment  under 
Mcclain's  Code,  |  6328.  which  dedares  that 
"If  any  person  without  lawful  authority,  dig 
up,  disinter,  remove  or  carry  away  any  human 
body,"  he  shall  be  ponishea,  etc,  it  is  Incum- 
bent on,  defendant  to  show  that  be  had  lawful 
authority. 

Appeal  from  district  court.  Folic  county; 
W.  V.  Conrad.  Judge. 

The  defendant  was  Indicted  for  disinter^ 
ring  a  human  body  from  its  place  of  burial, 
and  carrying  It  away.  Upon  a  trial  be  was 
found  guilty,  and  he  appeals.  Afflruied. 

Bishop,  Boweu  &  Fleming  and  H.  J.  Clark, 
for  appellant.  Milton  Bemley*  Atty.  Gen., 
and  Jesse  Miller,  for  the  State. 

BOTHBOCK,  J.  The  evidence  shows  be- 
yond question  that  the  defendant,  with  three 
other  persons,  on  the  night  of  February  22, 
1883,  dug  open  a  grave  In  Woodland  Ceme- 
tery, at  the  city  of  Dea  Moines,  and  removed 
therefrom  the  dead  body  of  one  William 
Case.  The  act  was  done  in  a  secret  and 
clandestine  manner,  and  the  parties  engagod 
in  the  enterprise  were  armed  with  revolvers. 
They  were  arrested  while  In  the  act  of  re- 
moving the  body  to  a  hack  or  carriage  which 
they  had  provided  to  carry  the  remains 
away.  The  defendant  was  one  of  the  active 
particlpanta  in  the  crime.  He  and  another 
of  the  party  were  apprehended  while  en- 
gaged in  dragging  the  dead  body  on  the 
ground  to  the  hack  by  means  of  a  rope 
around  the  neck  and  arm,  and  the  officers 
who  made  the  arrest  compelled  them  to  drag 
the  body  into  the  hack,  and  took  the  persons 
and  tbo  body  to  the  police  headquarters. 


The  statute  upon  which  the  Indictment  was 
founded  provides  that  "If  any  person  with- 
out lawful  authority,  dig  up.  dlalntOT,  re- 
move or  carry  away  any  human  body/*  he 
shall  be  punished,  etc. 

The  court  Instructed  the  Jury,  In  substance, 
that,  where  one  who  has  disinterred  or  re- 
moved a  dead  body  from  its  resting  place 
seeks  to  Justify  the  act,  he  must  show  that 
he  had  a  lawful  permit  from  the  state  board 
of  health,  and  that,  the  defendant  In  this 
case  having  failed  to  show  that  he  had  a  per- 
mit, it  should  be  presumed  that  be  did  not 
have  any.  It  Is  urged  In  behalf  of  appellant 
that  the  court  erred  in  directing  the  Jury  tbat 
the  subject  of  the  disinterment  and  removal 
of  the  dead  was  under  the  control  of  the 
state  board  of  health.  If  it  be  conceded  that 
the  Instructious  complained  of  were  erro- 
neous, they  were  clearly  without  prejndlce, 
because  It  was  not  Incumbent  on  the  state 
to  prove  the  negative  fact  that  the  defendant 
bad  no  lawful  authority  to  do  the  act.  And. 
even  If  that  burden  was  on  the  state,  the 
I)roof  of  the  criminal  Intent  and  the  want 
of  authority  was  manifest  from  the  manner 
in  which  the  act  was  performed.  It  is  a 
general  rule,  applicable  to  the  trial  of  crim- 
inal cases,  that,  where  there  Is  an  exception 
In  a  general  statute,  it  Is  not  incumbent  on 
the  prosecution  to  prove  that  the  defendant 
Is  not  within  the  exception.  The  fact  being 
peculiarly  within  the  knowledge  of  the  ac- 
cused, it  Is  incumbent  on  him  to  show  thst 
he  la  not  criminally  liable  for  the  act  because 
he  is  within  the  exception.  In  1  Greenl.  £v. 
p.  12,  the  rule  Is  expressed  in  this  language: 
"But,  where  the  subject-matter  of  a  nega- 
tive averment  lies  peculiarly  within  the 
knowledge  of  the  other  party,  the  averment 
is  taken  as  true,  unless  disproved  by  that 
party.  Such  Is  the  case  In  civil  or  criminal 
prosecutions  for  a  penalty  for  doing  an  act 
which  the  statutes  do  not  permit  to  be  done 
by  any  persons  except  those  who  are  duly 
licensed  therefor;  as  for  selling  liquors,  ex- 
ercising a  trade  or  profession,  and  the  like. 
Here  the  party,  If  licensed,  can  immediately 
show  It  without  the  least  Inconvenieuce. 
whereas.  If  proof  of  tlie  negative  were  re- 
quired, the  inconveulence  would  be  vury 
great"  The  case  requires  no  further  elab- 
oration. Tliere  was  no  prejudice  by  the  di- 
rection to  the  Jury  as  to  the  manner  In  wbU'h 
the  defendant  might  show  tbat  he  bad  law- 
ful authority  to  remove  the  body.  There  Is 
no  claim  made  tbat  he  had  such  authoritj-. 
and  no  evidence  tending  to  show  It  The 
Judgment  of  the  district  court  la  affirmed. 


STATB  V.  WADDLB. 
(Siqtreme  Court  of  Iowa.    Oct  2,  IBBB^) 
CiuiiiKu.  Law— Trakscript  at  Bxfsiibs  or 

COCSTY. 

The  advisability  of  ordering  a  transcript 
on  appeal  by  defendant  In  a  criminal  case  to 
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be  made  »t  the  expense  of  couuty,  u  pro- 
vided hj  Code,  S  3T77,  reeta  In  the  diecretion 
of  the  trial  court. 

^peal  from  district  court,  Wapello  oonnty; 
w.  D.  TIsdale,  Judge. 

W.  B.  Waddle  was  Indicted  for  the  crime 
of  endeavoriDg  to  commit,  or  procure  an- 
other to  comlnlt,  peijury.  He  was  convicted 
of  the  ottense  charged,  and  sentenced  to  Im- 
prlsonment  In  the  county  jail,  and  from  the 
Judgment  pronounced  appeals.  Affirmed. 

Jaques  &  Hunter  and  Seneca  Cornell,  for 
appellant.  Milton  Semley,  AtlT-  Gen.,  and 
Jesse  A.  Miller,  for  the  State. 

DEEMER,  J.  Aft«  the  conrlction  of  de- 
fendant, he  filed  a  motion  for  an  order  di- 
recting the  shorthand  reporter  to  extend  his 
stenographic  notes  at  the  expense  of  the 
county.  This  motion  was  denied,  and  the 
appeal  Is  from  this  order.  Section  3777  of 
the  Code  contains  the  following:  "Provided 
that  when  the  defendant  In  any  ciiminal 
case,  wbo  shall  hare  perfected  an  appeal 
from  a  Judgment. against  him,  presents  to 
the  Judse  satltfactory  proof  by  affidavit  or 
otherwise  that  he  Is  unable  to  pay  for  such 
transcript,  the  court.  If  In  the  opinion  of  the 
Judge,  Jostlce  will  be  thereby  promoted,  may 
order  said  transcript  to  be  made  at  the  ex- 
pense of  the  county."  The  advisability  of 
maUng  such  an  order  as  was  asked  in  this 
case  rests  peculiarly  wttbln  the  discretion  of 
the  trial  Judge.  He  Is  conscious  of  the  char- 
acter of  the  case,  the  nature  of  the  testi- 
mony, the  severity  of  the  punishment,  and  of 
all  the  facts  and  circumstances  surrounding 
the  cam;  and  we  most  presume  that  his  Alg- 
cretion  was  wisely  exercised.  He  no  doubt 
was  fully  impressed  with  the  responsibility 
resting  upon  him,  and  has  decided  the  case 
vaAv  bis  oath,  according  to  the  very  right 
of  the  matter.  Evidently  the  trial  Judge 
was  of  the  opinion  that  Justice  would  not  be 
promoted  by  making  the  <nrder.  W^  of 
eonrse,  do  not  have  the  testimony,  and  are 
tmable  to  say  what  questions  are  presented 
therein.  Such  of  tbe  record  as  we  do  have 
does  not  Indicate  an  abase  of  discretion  on 
the  part  of  the  trial  Judge.  Tbe  order  of  the 
eomt  oretruling  the  motion  is  affirmed. 


STATE  V.  BROWN  et  al. 
(Supreme  Court  of  Iowa.    Oct.  2,  ISSS.) 
Crihinal  Law— Pohhrr  Acquittal— Pbivilsoed 

COMMUNir;ATIOX8. 

1.  An  acquittal  of  persons  prosecuted  un- 
der Code,  I  3682.  for  compelling  a  woman  to 
be  defiled  against  her  will,  cannot  be  pleaded  in 
bar  of  a  prosecution  of  tbe  same  persons  un- 
der Code,  i  4087,  for  conapiracy  to  injure  the 
|>erson  of  the  same  woman,  and  to  do  an  act 
injnfioiis  to  public  morals,  though  tbe  indict- 
ment in  the  latter  case  is  based  on  the  same 
facts  as  those  relied  on  in  the  former  case. 

2.  Code,  i  mailing  confidential  com- 
muninitions  to  a  minister  m  his  professional 
capacity  privileged,  does  not  prevent  a  minister 
to  whom  one  accused  of  crime  mains  a  volun- 


tary Btatem»it  In  jaetiflcation  of  his  acts  from 
testifying  to  such  statements  on  the  trial  of 
BQch  person  on  an  indictment  snbsequeotly 
found,  but  based  on  the  same  facts  as  the  first 
accusation. 

Appeal  from  district  court,  Washington 
county;  D.  Ryan.  Judge. 

The  defendants  were  convicted  of  the 
crime  of  conspiracy,  and  each  was  adjudged 
to  be  imprisoned  In  the  penitentiary  at  Ft. 
Madison  for  tbe  term  of  three  years.  From 
that  Judgment  they  appeal.  Affirmed. 

H.  M.  Elcher,  for  appellant  Brown.  J.  F. 
Henderson,  for  appellant  Femald.  Milton 
Remley,  At^.  Oen.,  for  tbe  State. 

ROBINSON,  J.  The  defendants  are  A.  W. 
Brown  and  P.  A.  Fem.'ild.  The  Indictment 
on  which  they  were  tried  and  convicted 
charges  them  with  the  crime  of  conspinicy, 
committed  one-fourth  of  a  mile  southwest  of 
Wellman,  In  Washington  county,  on  or  about 
tbe  24th  day  of  July.  1890,  '*to  Injure  the 
person  of  one  Btta  Jones,  and  to  do  an  act  in- 
jurious to  the  public  morals."  The  indict- 
ment further  charges  that  the  defendants 
"verbally  agreed  that  said  P.  A.  Fernald 
should  procure  said  Etta*  Jones,  and.  In  the 
nighttime,  take  her  to  a  place  where  said 
Brown  should  meet  them,  and  keiep  himself 
concealed  while  said  Fernald  should  have 
Intercourse  with  said  Etta  Jones,  after  which 
said  Brown  would  make  himself  known,  and, 
by  threats  to  publish  the  same.  Induce  the 
said  Etta  Jones  to  submit  to  sexual  Inter- 
course with  said  Brown;  that  said  Brown 
and  said  Femald  then  and  there,  wrougfully 
and  feloniously,  did  make  an  assault  upon 
the  body  and  person  of  her,  the  said  Etta 
Jones,  and  said  Brown,  with  force,  carnally 
knew  her,  and  did  injure  the  said  Etta 
Jones,  and  did  an  act  Injurious  to  the  public 
morals." 

I.  To  the  indictment  above  set  out  the  de- 
fendants entered  a  plea  of  not  ^llty,  and, 
In  writing,  pleaded  a  former  acquittal.  That 
plea  was  based  upon  a  trial  and  acquittal  on 
an  Indictment  which  reads  substantially  as 
follows:  "The  grand  Jury  of  the  county  of 
Wnsliiugton,  Iowa,  accuse  P.  A.  Femald  anil 
A.  W.  Brown  of  tbe  crime  of  compelling  a 
woman  to  be  defiled  against  her  will,  com- 
mitted as  follows:  The  said  P.  A.  Fernald 
and  A.  W.  Brown,  on  July  24,  1S90,  In  the 
county  of  Washington,  Iowa,  did  unlawfully 
and  feloniously,  and  against  her  will,  take 
one  Etta  Jones,  and.  with  force,  menace,  and 
duress,  compel  her,  the  said  Etta  Jones,  to 
be  defiled  by  him,  the  said  A.  W.  Brown,  and 
said  P.  A.  Femald;  and  A.  W.  Brown  did 
then  and  there,  unlawfully  and  feloniously, 
by  force  and  menace,  threaten  her,  the  said 
Etta  Jones,  that  unless  she  would  surrender 
up  her  person  to  the  said  A.  W.  Brown,  and 
be  by  him  defiled  and  carnally  known,  he,  the 
said  A.  W.  Brown,  would  circulate  defama- 
tory and  scandalous  reports,  charges,  and 
stories  of  and  concerning  her,  the  said  Etta 
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Jones,  and,  by  force,  menace,  and  duress,  did 
put  said  Etta  Jones  In  tear,  and  asalnst  her 
will,  felonlon^  and  nnlawfnllr,  did  then 
and  there  compel  her.  the  said  Etta  Jones,  to 
be  defiled  and  carnally  known."  There  was 
a  trial  on  that  Indictment,  which  resulted  Ui 
the  taking  of  the  case  from  the  Jury  by  the 
court  An  appeal  was  takm  by  the  state, 
and  determined  by  an  opinion  reported  In 
88  Iowa,  654,  56  N.  W.  634.  To  the  plea  of 
former  adjudication  tiie*  state  filed  a  demur- 
rer, which  waa  orraruled.  As  one  of  the 
icrounds  of  tbe  demurrer,  it  vab  statcil,  in 
substance,  that  the  plea  did  not  »bow  an  ac- 
quittal of  the  crime  of  courqitnicy.  Notwith- 
standing the  ruliug  on  thu  demurrer,  tbe 
court  refused  to  permit  tbe  defendants  to  In- 
troduce In  evidence  the  record  of  the  trial 
alleged  to  hare  resulted  in  the  adjudication 
pleaded,  and  instructed  the  Jury  that  there 
was  nutlilng  In  the  plea  of  former  adjudica- 
tion for  them  to  consider.  Of  that  ruling 
and  instruction  the  appellants  complulu.  It 
was  within  the  power  of  the  cwurt  to  change 
Its  ruling  during  the  trial,  and  it  Is  only  Im- 
portant to  consider  the  re]ecti<m  of  the  ctI- 
dence  and  Instruction  to  the  Jury  on  tbetr 
merits,  and  we  ne^  not  determine  whether 
the  ruling  on  the  demurrer  waa  correct.  We 
are  of  tbe  opinion  that  tbe  evidence  rejected 
did  not  show  a  former  adjtidicatlon.  It  is 
true,  it  contained  a  copy  of  the  Indictment 
ou  which  the  fonner  trial  was  had;  but  that 
charged  the  defense  of  comiKllli^  a  woman 
to  be  defiled  against  her  will,  under  section 
'HtHiS  ai  the  Code^  while  the  defendants  were 
on  trial  for  tbe  offoise  of  conspiracy,  under 
section  4087  of  the  Code.  Tbe  ofFoisea  are 
entirely  separate  and  dlsUnct,  although  those 
Involved  in  fhla  and  tbe  former  case  grew 
out  of  the  same  transaction.  "Die  indictment 
in  the  forma:  case  charged  the  compelling  of 
tbe  defllement,-^4n  offense  which  could  have 
been  committed  without  tbe  aid  of  a  con- 
spiracy. Tbe  Indictment  in  this  case  charges 
tbe  crime  of  consplracyr-an  offense  which 
could  have  been  committed  even  tbongh  its 
object  had  not  been  accomplished.  The 
crime  is  completed  when  tbe  conspiracy  is 
formed.  State  t.  Savoye,  48  Iowa.  5*%.  The 
Indictment  for  conspiracy  charges  the  com- 
inlssion  of  tbe  act  which  formed  the  object 
of  the  conspiracy,  and  thus  sets  out  matter 
which  appeared  in  substance  In  tbe  forma:  in- 
dictment But  It  is  common,  although  not 
necessary,  practice  to  set  out  the  act  for 
wbicb  the  conspiracy  was  formed,  when  it 
has  been  committed,  in  aggravation  of  tbe 
offense  charged:  yet  when  that  Is  done.  It 
does  not  follow  that  anything  more  than  the 
conspiracy  was  designed  to  be  charxcd. 
State  V.  Ormlston,  66  Iowa,  146,  2U  X.  W. 
870.  In  this  case  tt  Is  clear  that  no  claim  for 
conviction  on  account  of  tbe  overt  act  Is 
made. 

2.  Tbe  appellants  complain  of  the  ruling  of 
the  court  in  permitting  a  minister  of  the 
gospel,  named  Potter,  to  testify  to  a  conver- 


sation he  had  with  the  defendant  Femald. 
It  is  claimed  that  tbe  conversation  was  priv- 
ileged, under  section  3643  of  the  Code,  which 
contains  the  followhig:  "No   •    •   *  min- 
ister of  tbe  gospel  nor  priest  of  any  denom- 
ination shall  be  allowed  In  giving  testimony 
to  disclose  any  coufldentlal  communication 
property  entrusted  to  him  in  his  professional 
capacity,  and  necessary  and  proper  to  enable 
him  to  discharge  the  functions  of  bis  office 
according  to  the  usual  course  of  practice  or 
discipline."   Potter   resided   In  Wellmau. 
Femald,  who  appears  to  have  been  a  church 
member,  knew  him.  but  was  not  a  member, 
nor  a  regular  attendant  of  his  church.  Aft 
er  the  affair  of  the  defendants  with  Miss 
Jones  had  become  known,  in  May,  1882.  Pot- 
ter and  Femald  casually  met  at  a  railway 
station,  and,  while  waiting  for  a  train,  had 
tbe  conversation  In  awtlon.    Bach  aslnd 
tbe  other  where  ha  was  going,  and  Femald 
stated  that  he  was  going  to  Slgonmey,  on 
account  of  bis  trouble,  and  asked  Potter  If  Iw 
bad  heard  of  it   On  being  answered  In  tlie 
affirmative,  he  proceeded  (o  give  his  venlon 
of  It  in  part   The  account  Included  bis  xe- 
hitlons  with  Miss  Jones,  and  tbe  steps  which 
led  to  their  sexual  intercourse  and  appcam 
to  have  been  intended  as  a  partial  Justificn- 
tlon  of  his  conduct    It  did  not  include  any 
reference  to  the  alleged  conspiracy  and  defilc- 
moit   What  he  thus  said  was  not  of  a  con- 
fidential nature,  and  was  not  told  for  tbe  pur 
pose  of  obtaining  the  advice  or  aastotance  of 
the  minister,  and  tbe  latter  waa  properly  re- 
quired to  repeat  It  as  a  witness.   After  giv- 
ing bin  Bide  of  the  casft  Femald  aaked  Pot- 
ter his  opinion  in  regard  to  certain  matterx 
which  be  stated,  and  for  spiritual  asdstance 
and  comfort;  and  those  mattors  w«e  treated 
by  tbe  court  as  privileged,  and  no  testimony 
In  regard  to  them  was  requiredL   It  is  prop- 
er to  say.  In  ttUs  etmnectlon,  that  Fonald 
Tfdnntarily  testified  to  facta  more  damaging 
to  his  intnesta  than  anything  stated  by  tbe 
minister.   We  find  no  uxor  in  the  mllngB 
of  the  court  in  regard  to  the  testimony  of  the 
latter. 

3.  We  fail  to  discover  any  prejudicial  error 
in  the  proceedings,  aa  shown  1^  the  record 
submitted  to  us.  The  evidence  tending  to 
show  the  guilt  of  the  defoidants  Is  ample  to 
■ostaln  thdr  conviction,  and  no  cause  fur  re- 
ducing tbe  punishment  <tf  dtber,  as  fixed  by 
the  dlRtrict  conrt  is  shown.  The  Judgment 
of  tliat  conrt  Is  therefore  affirmed. 


STATE  V.  HART. 
(Supreme  Court  of  Iowa.    Oct  8.  1895.) 

ADU  l.TKRT— InSTRCCTIOX  S. 

An  Instruction  on  prosecotion  for  adul- 
tery, that  the  offense  need  not  be  proved  hj  wit- 
nesses haTins  personal  kaowledse.  bot  hj  cir- 
cumKtnnees  from  nbicb  a  reasonable  man  would 
conclude  necessarily  that  the  offense  was  com- 
mitted, and  which  would  exclude  all  reasonable 
doubt,  is  auffident  when  followed  hy  one  whlcb. 
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after  giving  the  facts  on  which  the  state  relies, 
Oeclares  that,  if  they  are  true,  there  could  be 
no  reasonable  doubt  of  defendant's  guilt. 

Appeal  from  district  court,  Woodbury  coun- 
ty; P.  R.  Gaynor,  Judge. 

Indictment  for  adulterj-.  Verdict  of  gollty, 
and  a  Judgment  from  whlcli  tbe  defendant  ap- 
pealed. Affirmed. 

Tom  O'Dea,  for  appellant.  MUton  Remley. 
Atty.  0«i.,  for  Vb»  State. 

GRANGER.  J.  The  coDTlctloD  In  this  case 
Ig  npon  drenmstantlal  evidence.  Tbe  only 
complaints  are  as  to  tbe  BufflcleDry  of  tbe  er- 
Idence  and  one  Inatmctlon.  Tbat  as  to  tbe 
Instractlon  Is  tbat  it  does  not  warn  the  jury 
against  being  misled  by  a  train  of  drcom- 
atantlal  erldencek  Tbe  Instractlon  Is  as  fol- 
lows: **Par.  5.  Ton  are  Instnicted.  In  cases  <tf 
ttals  kind  it  Is  not  necessary  to  prove  the  di- 
rect fact  of  adultery  by  the  evidence  of  wlt> 
nesses  who  can  testify  from  personal  knowl- 
«>dge  of  the  actual  fact  of  adulterous  Inter- 
course in  every  ease^  Almost  always  the  fact 
of  adultery.  If  eatabUsbed  at  all,  must  be  cs- 
tabUslied  1^  dicumstentU  evidence,  by  the 
pitxrf  of  drcmnstances  that  lead  the  mind 
hcMMstly  searching  for  tbe  truth  to  the  omcln- 
fdon  necessarily  that  the  act  of  adulterous 
Intercourse  had  actually  taken  place.  The  clr- 
cumstancea,  however,  offered  by  the  state  to 
prove  the  fact  of  adultery  must  be  such  aa 
leads  the  mind  of  a  reasonaUe,  just,  and  pru- 
dent man  to  that  conclusion  beyond  a  rea- 
sonable doubt  Tbe  clrciunatances  offered 
must  be  such  that,  when  fatarly  and  honestly 
ransidered,  uKlQde  all  reasonable  doubt,  and 
can  be  «Eplalned  upon  no  reascnable  bypothe- 
wia  but  that  of  the  defendant's  guilt"  It 
seems  to  us  that  the  instruction  is  all  that 
could  well  be  asked  in  the  way  of  cautl<ni 
against  conviction  upon  evidence  of  the  chaiv 
acter  used.  But  the  court  did  not  stop  with 
tlie  one  instruction.  In  tbe  next  instruction 
it  said  to  the  jury  that  the  state  relied  on  dp- 
cnmstantlal  evidence  for  a  conviction,  and 
then  narrated  the  £&ct8  rtiied  on,  which  (acts. 
If  true,  could  leave  no  reasonable  doubt  of 
guilt,  uid  then  left  to  the  jury  the  question  of 
fact  The  fitcta  upon  which  a  conviction  was 
autheriaed  If  found  liad  nnmlatakable  support 
in  the  evidence^   The  Judgment  is  affirmed. 


STATE  y.  STUHLMILLER. 
(Supreme  Court  of  Iowa.    Oct  8,  1S97>.) 

LaKCBNT — EVIDBNCE. 

On  the  trial  of  defendant  as  an  accom- 

Ellee  of  H.,  who  had  been  convicted  of  stealing 
og^,  It  appeared  that  H.  and  another  man  were 
seen  driTing  a  team,  consisting  of  a  horse  and 
a  mule,  and  a  wagon  in  which  there  were  some 
hogs,  and  tbat  H.  said  he  was  going  to  the  town 
of  A.  to  sell  the  hogs;  that,  after  selling  them, 
and  when  on  tibe  road  betwen  A.  and  M..  H.  and 
defendant  were  seen  in  the  wagon;  that  the 
check  given  by  the  purchaser  of  the  hogs  was 

Slid  at  M.  the  same  day,  and  that  at  about  that 
me  defendant  and  H..  his  servant,  were  seen 


in  M.  with  a  team  of  defendant  of  tbe  same 
kind  as  that  from  which  the  bogs  were  sold. 
8evernl  witnesses  testified  that  on  the  day 
tlie  boga  were  sold  at  A.  defendant  was  at  home 
all  day.  Bdd,  that  a  verdict  of  guilty  would 
not  be  disturbed. 

Appeal  from  district  court,  Carroll  county; 
George  W.  Paine.  Judge. 

Tbe  defendant  was  Indicted,  tried,  and 
convicted  of  the  crime  of  stealing  hogs,  and 
appeals.  Affirmed. 

Geo.  W.  Boweu,  and  M.  W.  Beach,  for  ap- 
pellant Geo.  W.  Korte,  Co.  Atty.,  and  Hil- 
ton Remley,  Atty.  Gen.,  for  the  State. 

ROTHROOK,  J.  There  is  no  question  that 
some  person  or  persons  stole  Ave  fat  hogs 
I  from  tbe  fainu  of  one  Scbroeder  about  Au- 
I  gust  1,  18U3.  and  there  is  no  doubt  that  one 
Hart  was  one  of  the  thieves.  He  was  jotnt- 
I  ly  Indicted  with  tlic  dc^ndmit  Irei-ein,  and 
i  fouud  guilty  before  ilie  defendant  was  tried. 
[  Tbe  evidence  In  this  case  shows  that  Hart 
sold  the  hugs  at  a  small  railroad  station 
named  Aspiuwall,  in  Crawford  county,  and 
that  he  gave  his  name  as  Hite,  and  tcok  a 
check  on  a  bank  in  the  town  of  Manning 
payable  to  Hlte.  In  the  trial  of  the  case 
against  the  defendant  herein  the  state  sought 
to  connect  him  with  Hart  In  the  commls- 
siou  of  the  crime.  Tbe  evldoice  showed  that 
Hart  and  another  man  were  seen  driving  n 
team  consisting  of  a  mule  and  a  horse,  and 
a  wagon  In  which  there  were  some  hogu, 
going  south  towards  Aaplnwall,  and  that 
Hart  said  he  was  going  to  that  place  to  sell 
the  hogs.  After  selling  tlie  hogs,  and  when 
on  the  road  with  the  team  and  wagon  gfring 
towards  Manning,  and  about  half  a  mile 
from  Aspinwall,  Hart  and  the  defendant 
were  aeen  In  tbe  wagon.  Tbe  check  for  the 
hogs  waa  paid  at  Manning  tbe  same  day. 
Ai^  there  Is  evidence  tbat  at  about  that 
time  tbe  defendant  and  Hart  were  seen  In 
Manning,  with  a  tuun  consisting  of  a  mule 
and  a  hors^  and  a  wagon  vrith  a  box  on  It 
and  some  sideboards  In  the  box.  And  tliei-e 
Is  evidence  tbat  Hart  was  in  the  employ  of 
the  defendant  at  and  before  that  time,  and 
that  defendant  bad  a  team  and  wacon  of  tbe 
same  kind  as  the  one  from  which  the  hogs 
were  sold  at  AsplnwalL  There  are  many 
other  facts  and  circumstances  tending  to 
connect  the  defmdant  with  tbe  commission 
of  the  crime  which  we  need  not  set  out 
This  case  was  fully  argued  orally  when  It 
was  submitted  to  this  coUrt  The  arguments 
woe  an  elaboration  of  those  presented  In 
print,  and  It  was  earnestly  contended  tbat 
the  evidence  was  insufficient  to  sustain  the 
verdict  The  main  defense  consisted  of  what 
is  known  as  an  alibi.  And  it  Is  to  be  ccoi- 
ceded  that  several  witnesses  testlfled  that 
on  the  day  tbat  the  hogs  were  sold  at  Aspin- 
wall the  defendant  was  at  bis  home  during 
tbe  whtde  day.  Notwithstanding  this  evi- 
dence, we  think  the  verdict  cannot  be  dis- 
turbed.  Indeed,  we  may  say  that  tmder  all 
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the  cTldence  we  do  not  see  how  any  faliv 
loiDded  jnry  could  arrive  at  any  resnlt  other 
than  a  verdict  of  guilty. 

Numerous  objtiutions  were  made  to  the 
rulings  of  the  court  pending  the  introduc- 
tion of  the  evidence.  These  objections  de- 
mand no  special  consideration.  They  are  \ 
for  the  most,  part  exceedingly  tecbnlcal,  and 
they  appear  to  have  beoi  without  prejudice 
to  the  defendant 

3.  It  is  urged  that  the  court  erred  in  over-  | 
ruling  a  challenge  to  a  Juror.    The  exnmlna-  | 
tion  of  the  Juror  nnder  oath  touching  his  ; 
qualifications  to  serve  as  a  juror  shows  that 
there  was  no  error  In  the  ruling. 

Other  objections  do  not  seem  to  us  to  be 
of  su£Sctent  Importance  to  diMiinnd  siM?cial 
mention.  The  judgment  of  the  district  court 
la  affirmed. 


STATB  T.  VALURE. 

(Supreme  Court  of  Iowa.    Oct.  3.  1895.) 

Criiiikal  Law  — Appeal  from  JcaTici:  —  Jduis- 
uictiox~Rai,b  of  LiQDoua— AHOI'MRIIT 

or  COUKBBL. 

1.  Under  C!ode,   I  4702,   providing  that,  I 
where  an  appeal  is  taken  from  a  juBtice  a  court  i 
In  a  crimiDOl  ci^se,  the  cause  sbnll  be  tried 
anew  in  the  district  court  without  regard  to  I 
technical  errors;   and  aection  47<KJ,  declaring 
that  no  appeal  from  a  Jostice's  court  shall  be 
dismissed,— the  failure  of  a  jui^ce  to  make 
proper  and  timely  entries,  and  to  order  a  sec- 
ond trial  until  nine  days  after  the  first  jury 
was  discharged,  does  not  affect  the  rights  of 
the  parties  after  an  appeal  to  the  district  court 
has  Deen  takeo. 

2.  Tlie  jurisdiction  of  a  Justice  in  a  crim-  j 
inal  case  la  not  lost  by  adjourning  the  cause  i 
more  than  three  days  without  the  consent  of 
the  partlea. 

3.  In  a  prosecution  for  selling  intoxicating 
liquor  without  a  permit.  It  is  no  defense  that 
the  seller  did  not  know  that  the  liquor  was  In- 
toxicating. 

4.  On  appeal  of  a  criminal  case  from  a 

IQStice's  conrt  to  the  district  court,  a  statement 
ly  the  county  attorney,  in  his  opeuing  to  the 
jnry,  that  defendant  had  been  tried  ia  justice  . 
court  and  ther«  convicted,  is  no  ground  for  re- 
versal. I 

Appeal  from  district  conrt,  Hamilton  coun- 
ty; N.  6,  Hyatt,  Judge.  | 

The  defendant  was  convicted  In  justice's 
conrt  of  selling  intoxicating  liquors  without 
a  permit,  and  appealed  to  the  district  court. 
He  was  tried  in  that  court,  and  again  con- 
victed, and  adjudged  to  pay  a  fine  of  ^0 
and  coats.  From  that  judgment  he  appeals. 
Afllrmed. 

George  Wambach,  for  appelant  Milton  I 
Remley.  Atty.  Gou,  toe  the  State.  { 

ROBINSON,  J.  On  the  28d  day  of  June,'  | 
1883,  the  trial  of  this  cause  was  commenced 
In  justice's  court  and  on  the  next  day  the  | 
Jury,  having  failed  to  agree,  were  dlBchar-  ; 
ged,  and  the  cause  was  continued  to  the  3d  , 
day  of  July,  l«y3.    It  Is  claimed  that  no  rec- 
ord  of  the  continuance  was  made  by  the  Jus- 
tice at  that  tlmt.   On  the  day  to  which  the  | 


case  was  adjourned  the  defendant  appeared, 
and  objected  to  the  entry  of  a  contlnoance 
nlli^ed  to  have  been  made  on  that  date, 
and  requested  a  change  of  the  place  of  trial, 
which  was  granted,  and  the  cause  was  trans- 
ferred to  anotb£.r  justice,  who  continued  the 
case,  against  the  objection  of  the  defendant 
to  the  6th  day  of  July.  On  that  day  the  de- 
fendant moved  that  the  case  be  dismissed 
on  the  ground  that  the  justice  had  no  Juris- 
diction of  the  cause  for  reasons  shown  by 
the  information.  The  motion  was  overruled, 
and  a  trial  was  had,  wltb  the  resnlt  already 
stated.  In  the  district  court  the  defendant 
moved  to  dismiss  the  case  on  the  ground 
that  the  Jnstlcc  before  whom  the  defendant 
was  convicted  had  no  jurisdiction,  and  on 
the  furthw  grounds  that  the  Justice  In 
wlMiae  court  the  case  was  Instituted  failed  to 
reof>nt  some  of  the  actlms  at  the  time  tbey 
w<>n>  taken,  and  did  not  order  a  second  trial 
until  uliie  days  after  the  first  jniy  were  dls- 
chanted.  The  district  court  overruled  the  nM>- 
tlon,  and  of  that  ruling  the  d^endant  com- 
plHlns. 

The  gnniudp  of  the  motion  to  dismiss  filed  Id 
the  district  <-ourt  were  not  the  seme  as  tboee 
of  the  one  made  in  Justice's  court,  and  the  rec- 
ord does  not  show  clearly  that  the  allega- 
tions of  fact  upon  which  the  former  is  based 
are  true.  By  treating  them  as  true,  and  the 
questions  raised  as  proi>erly  presented  in 
the  district  court  we  must  iH^d  that  the 
motion  was  rightly  overruled.  The  correct- 
ness of  the  ruling  must  be  determined  by 
the  law  of  this  state;.  Hie  allied  errors 
which  were  committed  in  justice's  court 
were  not  ot  a  character  to  ailect  any  sub- 
stantial right  of  the  defendant  Section 
4702  of  the  Code  provides  that  when  an 
appeal  is  taken  from  a  Justice's  court  to  a 
criminal  case  the  cause  appealed  shall  stand 
for  trial  anew  In  the  district  court  In  tlie 
same  manner  that  it  should  have  been  tried 
before  the  justice,  without  regard  to  tecln 
olcal  errors  or  defects  which  have  not  preju> 
diced  the  substantial  rights  of  elthn*  party. 
The  next  section  provides  that  no  appeal 
from  a  justice's  court  shall  be  dismissed. 
Under  these  provlsitHifl  the  alleged  failure  ot 
one  of  the  Justlcts  to  make  proper  and  time- 
ly entries  tiad  no  effect  upon  the  rights  of 
the  parties  after  the  appeal  to  the  district 
court  was  taken.  The  authorities  <^ted  in 
support  of  the  claim  of  the  appellant  on 
this  branch  ot  the  case  are  from  otba 
states,  and  relate  chiefly  to  civu  cases. 

2.  It  Is  urged  that  by  adjourning  the  case 
more  tban  three  days  without  the  consrat 
of  the  parties.  Jurisdiction  was  lost  by  the 
Justice,  and  the  ease  of  Telegraph  Oq.  v. 
Boylan,  86  Iowa,  90,  62  N.  W.  1122,  Is  relied 
upon  as  sustaining  the  claim.  That  case 
was  a  civil  action,  governed  by  section  3527 
of  the  Code,  relating  to  the  practice  In  cItU 
cases.  It  provides  that  under  certain  con- 
ditions the  justice  "may  adjourn  the  cause 
for  a  period  not  exceeding  three  days." 
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Section  3549  autborizes  the  Jostlce  to  die-  i 
change  the  Jury  in  a  civil  case,  and,  when  I 
tbat  18  done,  requires  blm  to  Issne  a  new  i 
precept  for  another,  "to  appear  at  a  time  | 
therein  ftxed,  not  more  than  three  days  dls-  ; 
tant  nnleas  the  parties  otherwise  a^ee."  I 
But  neither  of  these  oections  Is  applicable  I 
to  trials  in  criminal  cases.    Section  4G87  of  ! 
tlie  Code  applies  In  soch  cases  as  this,  and  ! 
is  as  follows:  "If  the  Jury  be  discharged  as 
proTided  In  the  last  section  the  ]u!<tlce  may 
proceed  again  to  the  trial  in  the  same  man-  . 
ner  as  npoA  the  first  trial  and  so  on  until 
a  verdict  is  rendered."  That  does  not  pro-  : 
blbit  an  ad]ourt.ment  without  the  consent  | 
of  parties  for  more  than  three  days.  Artl-  { 
ele  It  I  10,  of  the  constitution  of  Iowa  gives 
to  the  accused  in  criminal  prosecutions  the  | 
rlgbt  to  a  speedy  and  public  trial  by  an 
Iminrtlal  Jury;  but  what  Is  a  speedy  trial 
must  depend  upon  the  circumstances  of  the  i 
ease.    It  does  not  appear  that  the  defend-  j 
ant  made  any  objection  to  the  adjournment  I 
In  qneBtlon,  and  It  afforded  no  groand  tor  ^ 
the  dismissal  of  the  case  1^  the  district 
<K>nrt. 

S.  The  evidence  authorized  the  jury  to  find 
that  the  dtfaidant  sold  to  different  perBons  . 
■  ider,  whldi  was  tntoxlcatins.  The  defendant 
testifies  that  he  purchased  this  beveratEC  so 
sold  as  sweet  apple  cider,  and  dl<l  not  know 
that  It  was  intoxicating,  and  contends  thnt  be 
should  be  acquitted  for  that  reason.  The 
court  cbarged  the  Jury  as  follows:  "A  per- 
son offering  any  beverage  for  sale  is  bound 
under  the  laws  to  know  whether  the  same  . 
was  An  Intoxicating  liquor  or  not,  and,  if  he  , 
.sell  such  liquor,  he  is  presumed  to  know  | 
what  it  contained."  The  statute  provides  a  ! 
punishment  for  the  act  of  selling  Intoxlcat-  - 
Ins  llQnor,  and  do»  not  make  knowledge  by 
the  seller  of  the  character  of  the  llgnor  an 
element  of  the  offeuse.  If  liquor  which  Is 
In  ftict  intoxicating  is  sold  Intentionally  by 
one  not  havli^  a  p^mlt,  the  <^ense  provid- 
ed for  by  the  statute  is  committed.  The  fol- 
lowing language,  used  In  People  t.  Iloby,  52 
Mich.  CTT,  18  N.  W.  365,  Is  applicable: 
"Many  statutes  which  are  in  the  nature  of 
police  regulations  *  •  *  impose  criminal 
penalties,  irrespective  of  any  intent  to  vio- 
late them;  the  purpose  being  to  require  a 
degree  of  diligence  for  the  protection  of  the 
public  which  shall  render  violation  Imiiossl- 
bie."  See,  also.  Black,  Intox.  Liq.  f  418. 
The  rule  fif  these  authorities  has  been  ap- 
plied to  sales  of  Intoxicating  liquors  to  mi- 
nors and  to  persons  in  the  habit  of  becom- 
ing Intoxicated,  and  it  has  been  held  that 
the  seller  is  not  excused  from  liability  by 
bis  Ignorance  of  the  fact  that  the  person  is 
a  minor,  or  a  person  In  the  habit  of  becom- 
ing Intoxicated.  State  v.  Ward,  75  Iowa, 
641,  36  N.  W.  7m;  State  v.  Thompson,  74 
Iowa,  121,  37  N.  W.  104.  See,  also,  Dudley 
V.  Sautblne,  49  Iowa,  650.  We  conclude 
that  the  instruction  quoted  was  correct 

4.  The  appellant  complains  of  certain  por* 


tlons  of  the  charge  in  regard  to  the  presence 
of  alcohol  In  the  cider  sold  by  the  defend- 
ant, on  the  ground  that  the  evidence  did  not 
show  that  It  contained  any  alcohol,  and  that, 
therefbre,  the  portions  of  the  change  In  ques- 
tion were  not  applicable  to  the  case.  No 
witness  testified  in  terms  that  the  cider 
sold  by  the  defendant  contained  alcoht^ 
although  one  witness  was  examined  In  ro> 
gard  to  It  But  It  Is  a  matter  of  com- 
mon knowledge  that  fermented  cider  con- 
tains alcohol,  and  that  alcohol  intoxicates. 
The  portions  of  the  charge  In  question  ware 
evidently  intendeil  to  refer  to  cider  which 
contains  the  intoxicating  principle.  The  ev- 
idence to  show  that  the  cider  sold  by  the  de- 
fendant intoxicated  those  who  drank  it  was 
direct  and  convincing;  and,  although  the 
charge,  in  its  references  to  alcohol,  was  not 
fully  warranted  by  the  evidence,  yet  it  could 
not  have  been  prejudicial  to  the  defendant, 
and  the  jndgment  of  the  district  court 
should  not  be  reversed  on  account  of  It 

5.  The  app^ant  complains  because  the 
county  attorney,  in  stating  his  case  to  the 
Jury,  told  them  that  the  defendant  had  been 
tried  In  Justice's  court  and  there  convicted, 
and  that  the  case  was  being  tried  on  ap- 
peal. This  statement  was  of  an  Introduc- 
tory character,  and  merely  Informed  the 
Jury  of  facts  which  the  record  disclosed, 
and  which  they  must  have  known  If  famil- 
iar with  the  law.  Without  hfildlng  that  the 
county  attorney  Is  in  ail  cases  entitled  to 
state  and  comment  at  length  upon  facts 
which  appear  In  the  record,  we  conclude 
that  what  was  said  In  this  case  was  not  In 
any  respect  prejudicial  to  the  defendant. 
We  tell  to  discover  any  reason  for  revers- 
ing the  Judgment  of  the  district  court,  and 
It  Is  therefore  affirmed. 


STATE  V.  RUSSELL. 
(Supreme  Court  of  Iowa.    Oct  8,  1S0&.) 
Pbostitctios— I:*i)iCTsiBHT— Irstrcctions. 

1.  McClaia's  Code,  S  6328,  provides  that  If 
any  person,  for  the  purpose  of  prostitntion,  re- 
sorts to,  uses,  or  occupies  or  inhabits,  any  house 
of  111  fame,  or  place  kept  for  such  purpoaes, 
such  person  sbail  be  pnnislied,  etc.  Sdd.  that 
an  indictment  alleging  that  defendant  did  re- 
sort to.  use,  occupy,  and  inhabit  a  certain  place 
for  the  purpose  of  prostitution  and  lewdness, 
said  place  being  then  and  there  in  the  posses- 
sion and  under  the  control  of  said  defendant, 
is  sufficient  though  it  does  not  idiai^  that  the 
place  was  a  bouse  of  111  fame,  or  was  kept  for 
such  purpose. 

2.  An  Instruction  that.  If  defendant  "oc- 
cupied or  inhabited"  a  place  resorted  -to  for  pur- 
poses of  prostitution,  she  was  guilty,  was  not 
prejudicial,  where  it  was  conceded  that  defend- 
ant was  the  only  occupant  of  the  bouse. 

Appeal  from  district  court  Washington 
county;  A.  R,  Dewey,  Judge. 

Defendant  was  convicted  of  the  crime  of 
using  and  occupying  a  place  for  the  purpose 
of  prostltutioD  und  lewdness,  and  she  ap- 
peals. Affirmed. 
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H.  M.  Elcher  and  C.  J.  Wilson,  for  appel- 
lant. MUton  Beiolef,  Atty.  Geu.,  Cor  the 
State. 

DEEMER.  J.  Tbls  case  l8  submitted  upon 
a  transcript  of  tlie  record,  with  a  typewritten 
argument  on  the  part  of  the  appellant,  and  a 
printed  one  by  the  attorney  general.  The 
charging  part  of  the  Indictment  la  as  fol- 
lows: "The  said  Maggie  Russell,  on  or  about 
the  25th  day  of  August,  1894,  In  the  county 
aforesaid,  did  unlawfully  and  feloniously  re- 
sort to,  use,  occupy,  and  Inhabit  a  certain 
place,  commonly  called  a  dwelling  bouse,  for 
the  purpose  of  prostitution  and  lewdness; 
said  place  being  then  and  there  in  the  pos- 
session of,  and  under  the  control  ot,  tbe  said 
Maggie  Russell."  This  Indictment  was  drawn 
to  cover  tbe  offense  descrll>ed  In  section  532S, 
McClain's  Code,  which  reads  as  follows:  "If 
any  person,  for  the  purpose  of  prostitution 
or  lewdness,  resorts  to,  usee  or  occupies  or 
Inhabits  aii7  bouse  of  ill  fame  or  place  kept 
for  such  purposes,  or  If  any  person  be  found 
In  any  botd,  boarding  bouse,  dgar  store  or 
other  place  leading  a  life  of  prostitution  and 
lewdness,  such  person  shall  be  punished  by 
ImprlBonmoit  in  the  penitentiary  not  more 
than  fire  years."  It  is  contended  that  the  In- 
dictment does  not  charge  an  offense  under 
tbe  statute  quoted,  for  tbe  reason  that  It  does 
not  appear  therefrom  that  tbe  place  resorted 
to,  used,  and  occupied  was  a  house  of  ill 
fame,  or  place  kept  for  such  purpose.  It 
must  be  conceded  that  the  Indictment  Is  not 
flrawn  witb  technical  nicety.  But  we  tbtnk 
all  the  elements  of  the  crime  are  so  charged 
as  that  a  person  of  ucsnmon  nndmtandlng 
would  know  what  is  Intended,  and  that  a 
court  would  be  able  to  pronounce  Judgment, 
upon  a  conTiction.  according  to  the  law  of 
the  case.  It  is  true,  it  Is  not  expressly  char- 
ged that  the  place  resorted  to  was  a  bouse 
of  ill  fame,  or  one  kept  for  llie  purpose  of 
lH*ostltutton  or  lewdness;  but  It  does  allege 
that  defendant  was  In  possenslon  and  con- 
trol of  a  dwelling  house  which  she  unlawful- 
ly and  feloniously  resorted  to,  used,  occupied, 
and  Inhabited  for  the  purpose  of  proetitutlon 
or  lewdness.  If  she,  being  In  control  of  the 
house,  used  and  occupied  It  tm  the  purpose 
of  prostitution  and  lewdness,  this  woidd 
make  It  a  place  kept  for  that  purpose,  within 
the  meaning  ttf  the  law.  And  proof  of  a  sin- 
gle act  of  iHrostitution  would  be  sufficient  to 
Justify  a  conviction.  The  language  used  In 
this  statute  la  somewhat  akin  to  that  used 
with  reference  to  Intoxicating  liquor  nui- 
sances.—flection  1648  of  the  Code,— which 
makes  It  a  crime  for  one  to  erect,  establish, 
continue,  or  use  a  building  for  the  purpose 
of  selling,  or  of  keeping  tberein  with  in- 
tent to  sell.  Intoxicating  liquors;  and  It  has 
nnirersally  been  held,  under  this  last  statute, 
that  pnxtf  of  a  single  unlawful  rale  within 
a  building  is  sufficient  to  make  It  a  place 
kept  for  that  purpose,  and  therefore  a  nui- 
sance.  It  sufficiently  appears  from  the  in- 


dictment that  she  kept  the  building  for  the 
purpose  for  which  It  was  used,  to  wit,  for 
the  purpose  of  prostitution  and  lewdness, 
and  that  she  i-esorted  to  It  for  that  purpose. 

2.  The  court.  In  its  Instnictlons  to  the  Jury, 
said:  "If  you  find  from  tbe  evidence  that  the 
defendant  occupied  or  Inliablted  a  certain 
place,  resorted  to  by  men  for  the  purpose  of 
prostitution  and  lewdness,  and  that  prostitu- 
tion and  lewdness  was  Indulged  In  between 
the  parties  therein,  then  the  defendant  la 
guilty."  In  the  third  Instruction  appears  the 
following:  "If,  therefore,  you  find  from  the 
evidence,  and  beyond  a  reasonable  doubt, 
that  defendant  did  use,  occupy,  or  Inhabit  a 
certain  place  for  tbe  purpose  of  prostitution 
or  lewdness,  substantially  as  charged  In  the 
Indictmoit,  then  you  should  convict  If  not 
so  satisfied,  you  should  acquit"  Considered 
abstractly,  these  Instructions  are  erroneous, 
for  the  reason  that  defendant' might  be  con- 
victed thereunder  if  she  were  a  mere  servant 
employed  about  the  house,  although  she  may 
not  have  participated  In  the  wrongful  prac- 
tices. As  applied  to  the  facts,  the  Instruc- 
tions were  not  prejudicial,  because  it  Is  prac- 
tically conceded  that  defendant  was  the  coily 
occupant  of  the  house;  and  tbe  testimony 
shows  that  she  was  foond  In  bed  with  per- 
sons other  than  her  husband  on  at  least  one 
occasion.  It  is  also  shown  that  she  fre- 
quently admitted  of  having  been  guilty  of 
sexual  Intercourse  with  various  persons  other 
than  h&  husband  upon  tbe  premises  in  ques- 
tion. Tbe  evidence,  without  any  conflict, 
shows  that  defendant  was  guilty  of  prostitu- 
tion and  lewdness  In  the  house  referred  to 
In  the  indictment,  and  uo  question  fa  made 
of  the  Instructions  upon  this  ground.  The 
complaint  lodged  against  them  by  defend- 
ant's counsel  Is  that  thety  do  not  require  proof 
that  the  place  resorted  to  was  "a  house  of  ill 
fame,  or  place  kept  for  sucA  purpose."  What 
we  have  SflJd  with  reference  to  the  sufficiency 
of  the  indictment  In  the  first  paragraph  of 
this  opinion  will  answer  this  objection.  We 
discover  no  prctjudlclal  errw  in  the  record, 
and  the  Judgment  Is  affirmed. 


STATE  V.  WICKUFF. 
(Supreme  Court  of  Iowa.    Oct  2.  1S96.) 

SsnOCTJON— EVIWBNCI!  — BtlFFICIEXCT  — ElAMlSl- 
TIOII  OF  WlTVESa — Appbiu 

1.  In  a  ptoMcntion  for  seduction,  alleged  to 
hare  taken  place  in  March,  under  promlw  of 
marriage,  in  whi(Ji  the  state  claimed  that  the 
intimar?  between  defendant  and  proscutrii  con- 
tinued until  June  12th  or  later,  it  was  not  error 
to  admit  evUIonce  of  the  birth  of  a  child  Feb- 
ruary 28th  following. 

2.  In  a  prosecution  for  seduction,  where  ■ 
witness  testified  that  he  kept  company  witb 

Erosectitrix.  and  that  on  one  night  be  was  with 
er  until  11  oVJock,  it  woa  error  not  to  permit 
him  to  state  whether  she  treated  liim  as  her 
suitor. 

8.  The  mother  of  prosecutrix  testified  that 
one  S.  was  at  her  bouse  one  night  with  prose- 
cutrix, and  In  speaking  of  defendant's  atten- 
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tfons  she  stated  that  "no  one  else  was  beeping 
company  with  her  at  the  time."  No  time  was 
stated  in  either  case.  Jleld,  that  it  was  not 
error  to  refiiite  to  permit  her  to  state  wbst 
time  in  the  eventnc  8.  left  that  night,  and 
wliether  the  family  had  retired. 

4.  A  relative  of  prosccatriz  testified  that 
la  a  conTersatioQ  wlto  defendant,  in  which  he 
referred  to  one  B.  as  one  who  might  be  the 
Kiiilty  person,  she  said:  "We  would  like  to  see 
B.  oursehes.  We  conld  hare  use  for  him." 
Jif-ld,  that  the  refusal  to  allow  the  witness  to  be 
asked  on  cross-examination  what  she  meant 
by  the  quoted  statement  was  proper. 

6.  In  a  prosecution  for  seduction  the  court 
refused  to  allow  defendant  to  ask  prosecutrix 
the  questions:  "You  kept  compiiny  with  J.  pri- 
or to  your  keeping  company  with  [defendant], 
did  you  not?"  and  "When  did  you  cense  kw^p- 
iog  company  with  J.,  if  you  erer  did?"  i/el<j 
proper,  in  the  absence  of  any  diaclOBure  of  the 
purpose  of  the  inquiry. 

6.  Though  on  appeal  in  a  seduction  case 
there  is  much  doubt  under  the  evidence  of  the 
previous  chastity  of  prosecutrix,  and  her  con- 
duct appears  in  many  respects  to  have  been 
incompatible  with  the  existence  of  a  promise  to 
marry,  a  verdict  of  guilty  will  not  be  diBtu«bed. 

7.  In  a  prosecution  for  seduction,  a  ques- 
tion by  the  state,  4*equiring  prosecutrix  to  state 
whether  or  not  defendant  ever  made  to  her  a 

[tromise  of  marriage,  is  not  objectionable  as 
eadlns. 

Appeal  from  district  court,  Marion  county; 
J.  H.  Appelgate,  Judge. 

Indictment  for  seduction.  Venliirt  of  guilty, 
and  Judgment  tbereon.  The  dcfemlnnt  ap- 
pealed. '  Affirmed. 

Hay»  Bros.,  for  appellant.  Milton  Kemley, 
Atty.  Gen.,  for  the  State. 


ORA.\GKH,  J.  1.  The  alleged  seduction 
lonk  place  about  the  Bth  of  March.  1S92.  On 
the  28th  of  February,  1893,  the  prosecuting 
witness,  one  Carrie  McElrea,  gave  birth  to  a 
child.  As  a  witness  she  stated  that  she  first 
met  the  defendant  In  December,  1801;  that  he 
toe*  her  home  from  a  Cbrlstmas  tree  ou  De- 
cember 24, 1891,  and  remained  with  her  until 
12  o'clock;  and  that  after  that  they  were  to- 
gether "like  all  young  people  are"  till  the  last 
of  February  or  the  first  of  March,  when  he 
promised  to  marry  her,  and  fixed  the  time  for 
their  marriage  In  December  following,  and 
that  because  of  this  promise  she  consented  to 
Kexual  Interconrse  with  him.  It  appears  fnmi 
her  testimony  that  their  intimacy  continued 
imtl)  .Tune  12,  1892,  at  which  time  she  claims 
to  have  become  pregnant.  Her  testimony 
Khows  that  their  talk  of  marriage  continued 
until  as  late  as  Scpleraber,  1892.  The  de- 
fendant was  a  witnssR  at  the  trial,  and  denied 
any  promise  or  talk  of  marriage,  but  said 
nothing  about  the  fact  of  the  intercoiirae. 

The  assignments  of  error  bring  in  question 
the  rulings  of  the  court  on  the  admissions  of 
evidence.  App'3llant  complains  because  the 
court  permitted  the  stato  to  prove  the  birth  of 
the  child  February  28,  18.03,  because  It  lu  no 
way  tended  to  prove  the  fact  of  seduction  in 
March,  1892.  The  claim  of  the  state  Is  that 
Illicit  Interconrse  between  the  prosecuting 
witness  and  the  defendant  continued  as  late 
as  June  12,  1893.  and  even  later,  and  that  the 
defendant  1«  the  father  of  the  child.  In  State 


T.  Mackey,  82  Iowa,  893,  48  N.  W.  018.  vtilcb 
waa  an  Indictment  for  seduction.  It  la  said; 
"The  state  was  permitted  to  show  that  the 
defendant  continued  to  have  sexual  Inter- 
course with  the  prosecutrix  far  months  after 
the  first  connection.  It  Is  true.  If  the  prose- 
cutrix was  seduced,  the  crime  was  complete 
when  she  first  surrendered  her  person  to  de- 
fendant; but  subsequent  acts  were  proper  to 
be  considered  by  the  Jury  In  determining 
whether  the  criminal  Intent  existed  at  the 
first  act,  and  whether  the  defendant  In  good 
faith  Intended  to  perform  his  promise."  It 
is  there  held  that  such  acts  may  tend  to 
prove  that  there  was  seduction.  The  blrtli 
of  the  child  etitabllshes  the  fact  that  there 
vras  Intercourse  at  some  time,  and.  If  the  Jury 
should  (relieve  that  It  was  with  the  defendant, 
it  would  be  cormboratlTe  of  the  testimony  of 
the  prosecuting  witness  as  to  their  criminal 
intimacy,  and  tend  to  prove  the  offense  diar- 
ged.  We  tbtnk  the  testimony  was  properly 
admitted. 

2.  There  Is  a  complaint  that  the  court  re- 
fused to  permit  the  defendant  to  show  that 
other  men  were  with  the  prosecuting  wit- 
ness about  the  time  she  became  pregnant,  as 
tending  to  show  that  defendant  was  not  the 
father  of  the  child.  It  cannot  well  be  ques- 
tioned but  that  evidence  of  that  cbaractec 
was  pn^r.  One  Merriman  testified  that  he 
kept  company  with  her  the  for^wrt  of  1892, 
and  of  keeping  her  company  one  night  in 
June,  he  thought  He  said  he  was  with  her 
till  11  o'clock,  and  '"after  the  folks  had  gone 
to  tied."  He  was  asked  to  state  her  demean- 
or towards  him, — whether  or  not  she  fondled, 
caressed,  and  embraced  him;  whether  or  not 
she  put  her  arms  around  him,  and  kissed 
him;  and  whether  or  not  she  treated  him  as 
her  suitor.  Tliese  questions  were  excluded  as 
incompetent  or  immaterial.  We  think  they 
should  have  been  answered,  as  the  answers 
might  bear  directly  on  the  fact  ot  whether 
she  was  at  that  time  engaged  to  the  defend- 
ant However,  following  these  rulings,  the 
witness  said:  "l^e  night  I  kept  her  company 
we  sat  close  together.  I  had  my  arms  around 
her.  She  made  no  resistance  to  my  embraces. 
I  kissed  her."  The  questions  leading  to  this 
testimony  do  not  appear  In  the  abstract,  and 
we  understand  it  to  be -a  statement  of  what 
occurred  on  the  night  In  question.  The  testi- 
mony seems  to  have  been  admitted  finally 
without  objection.  We  notice  that  the  ques- 
tions refer  to  her  conduct  towards  him,  and 
the  testimony  to  his  conduct  towards  her,  and 
her  demeanor  because  of  It;  but  we  cannot 
think  that  such  a  distinction  was  maintained 
by  the  court,  and  hence  we  think  that  the  tes- 
timony presents  the  facta.  In  view  ct  this, 
there  was  no  prejudicial  error. 

3.  Sarah  McElrea  is  the  mother  of  the  pros- 
ecuting witness,  and  says  In  her  testlmcwy: 
"Ulrick  Speed  was  at  our  bouse  one  nlg^t 
with  Carrie,  and  May  Mendenhall  was  with 
Sam  Russell.  I  do  not  know  whether  they 
were  tn  a  busgy  or  not"  She  was  then  ask- 
ed: *'Can  you  tell  what  time  in  the  evening 
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it  was  that  night  when  Ulrlck  Speed  left?" 
And  also:  "Had  the  family  retired  for  the 
uigbt  before  Mr.  Speed  left?"  The  court  ex- 
<  lucle<]  the  questions  as  Immaterial,  or  not 
proper  cross-examination.  The  ruling  was 
correct.  It  is  claimed  that  she  liad  before 
said  that  no  one  else  than  defendant  was 
keeping  company  with  Carrie  at  the  time, 
and  that  it  was  proper  cross-examination  on 
tliat  point  In  her  direct  testimony,  speaking 
of  the  defendant's  attentions  to  Carrie,  she 
said,  "No  one  ^se  was  keephig  company  with 
her  at  the  time."  That  is  all  of  her  direct 
testimony  on  that  subject  Had  the  ques- 
tions excluded  been  answered,  there  could 
hare  been  no  contradiction  of  the  fact  stated 
on  the  direct  examination,  for  neither  her 
testimony  as  to  Speed  nor  the  questions  refer 
to  the  time  of  his  attentions  to  Carrie.  They 
fix  no  time.  The  fact  that  the  testimony  aft- 
crwards  disclosed  the  focts  more  deflnltely 
would  not  render  the  nillng  «Toiieou8,  U  cor^ 
rect  when  made.  There  was  no  error  In  the 
i-uling. 

4.  The  prosecuting  witness  was  asked  by 
the  state  whether  or  not  the  defendant  ever 
made  to  her  a  promise  of  marriage.  The 
question  was  objected  to  as  suggestlTe,  by 
which  la  meant  leading.  We  think  not  objec- 
.tionably  so.  It  is  troe  that  It  could  be  an- 
swered by  "Yes"  or  "No,"  but  that  does  not 
of  necessity  make  It  leading,  and  the  question 
did  not  Indicate  which  answer  was  desired. 
State  T.  Watson,  81  Iowa.  880,  46  N.  W.  868; 
Woolheather  t.  Risley,  88  Iowa,  486. 

5.  During  the' direct  examination  of  Sarah 
McBlrea  she  said  that  she  told  defendant  In 
a  conversation  she  bad  with  blm,  wherein  de- 
fendant had  referred  to  one  Sell  Bnrrell  as 
one  who  might  be  the  guiity  party:  "We 
would  like  to  see  Sell  Bnrrel)  ourselves.  We 
conld  have  use  for  falm."  She  was  asked  on 
croBS-examinatlcMi  what  she  meant  by  that, 
and  the  question  was  excluded,  and  properly 
BO.  The  question  only  called  for  the  purpose 
she  (the  witness)  bad  In  asking  the  question. 
Her  meaning  or  purpose  was  of  no  moment 
whatever.  It  was  not  a  fact  that  could  affect 
either  party  to  the  suit 

6.  Hie  record  shows  the  following  in  the 
cross-examination  of  the  prosecuting  witness: 
"Q.  Ton  kept  company  with  Clayton  Jones 
prior  to  your  keeping  company  with  Albert 
didn't  you?  (Objected  to  by  state.  Sustain- 
ed. Defendant  excepts.)  Q.  When  did  yoo 
cease  keeping  company  with  Clayton  Jones, 
If  you  ever  did?  (Objected  to  as  Incompe* 
tent,  Immaterial,  and  not  cmps-examlnatlon. 
Sustained.  Defendant  excepts.)"  Complaint 
is  made  of  the  rulings,  and  it  is  said  that  they 
bear  on  the  fact  of  previous  chastity  of  the 
prosecutrix.  The  questions,  of  themselves, 
do  not  indicate  such  a  hearlug.  They  Indi- 
cate an  inquiry  about  matters  prior  to  her 
meeting  the  defendant;  and,  If  the  Intention 
was  to  pursue  the  Inquiry  with  a  view  to 
such  ft  purpose,  as  is  Indicated  in  anniment 
it  sh<mld  have  been  made  more  manifest 


The  court  should  not  be  adjudged  In  error  ftv 
not  assuming  such  a  purpose^ 

7.  It  Is  lastly  urged  that  the  verdict  Is  with- 
out suppcHt  In  the  evidence.  That  the  de> 
fendant  bad  Intercourse  with  the  prosecuting 
witness  Is  not  doubtful.  The  doubts  arise  on 
the  question  of  her  previous  chastity.  In 
this  respect  the  proof  Is  such  as  to  make  the 
question  one  of  much  doubt,  but  it  was  a 
question  for  the  Jury.  That  she  was  Indis- 
creet in  many  particulars  is  not  to  be  ques- 
tioned. She  was  a  girl  some  16  years  of  age. 
and  evidently  without  a  comprehension  of 
many  of  the  proprieties  observed  by  and  de- 
manded of  her  sex.  The  claim  of  previous 
unchastlty  Is  based  on  inferences  drawn  from 
her  conduct,  and  not  on  any  luaown  act  of  In- 
tercourse, or  any  direct  proof  of  It  The  case. 
In  this  respect,  is  equally  as  fttvorable  to  the 
state  as  State  v.  Knutson  (Iowa)  60  .N.  W. 
129,  and  others  cases  determined  In  this  court. 
In  ibis  connection  it  is  further  urged  that  the 
evidence  as  to  the  promise  of  marriage,  which 
la  the  only  act  claimed  to  be  employed  to  se- 
cure the  intercourse.  Is  not  sufflclently  prov- 
en. The  testimony  of  the  defendant  and  the 
prosecuting  witness  is  in  plain  conflict  on  that 
question.  It  Is,  however,  urged.tbat  her  con- 
duct and  other  facts  so  conclusively  show  the 
fact  to  be  untrue  that  the  verdict  should  not 
be  permitted  to  stand.  While  It  ia  true  that 
her  conduct  In  many  respects,  was  quite  In- 
compatible with  the  existence  of  such  a  rela* 
tionshlp,  it  was  not  so  much  so  as  to  make  tt 
conclusive  against  her  claim.  The  Judgment 
oi  the  district  court  Is  affirmed. 


STATE  T.  LEE. 
(Supreme  Court  of  Iowa.    Oct  4.  18»5.) 
Criminal  Law  —  Record   ov  Appeal  —  Biu, 

or   BXCBFTIOM  —  OWECriOS*   TO  EVIOEXCB— 

ARamrsKTB  or  CoDnssL  —  Bokburt  —  Vawi- 
Airos. 

1.  The  bill  of  exceptions  in  another  case 
in  the  lower  court  cannot  be  reviewed  uoless  it 
1b  made  part  of  the  record  bj  proper  bill  of 
exceptiODa. 

2.  Qaestiona  as  to  the  admissibility  of  evi- 
dence will  not  be  connldered  on  appeal  where 
no  objections  were  made  or  exc^flons  taken 
on  the  triaL 

8.  There  Is  no  ground  to  complain  of  the 
condnct  of  the  prosecuting  attorney  in  asking 
improper  qnestfona,  when  objections  thereto 
were  promptly  sustained,  and  motions  to  strike 
oat  incompetent  testimony  were  immediately 
granted. 

4.  Objections  as  to  the  admissibility  of  tes- 
timony, not  stating  the  groundA  thereof,  will 
not  be  reTiewed  on  appoal. 

6.  Where  ao  indictment  for  burglary  al- 
leged the  title  to  the  building  to  be  in  one  whom 
the  evidence  showed  to  be  only  a  tenant  tiiere- 
of.  there  was  no  fatal  variance. 

Appeal  from  district  court,  Hamilton  coun- 
ty; D.  R.  Hindman.  Judge. 

Defendant  was  indicted,  tried,  and  con- 
victed of  the  crime  of  breaking  and  entering 
a  building  where  goods,  wares,  and  coer- 
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cbajtdtse  were  kept  for  use,  sale,  and  deposit, 
and  be  appeals.  Affirmed. 

D.  G.  Ohase.  for  appellant  Milton  Rem- 
ley,  At^.  Oen.,  for  tbe  State. 

DEBMBB,  J.  Defendant  moved  to  set 
ulde  tlie  indictment  because  the  grand  Jury 
finding  the  same  was  not  summoned  and 
drawn  according  to  law,  in  that— Fir^t,  the 
said  grand  Jury  was  not  selected  from  75 
names  aa  the  law  requires;  second,  tbe  lists 
from  wlilch  selection  was  made  did  not  in- 
clude names  from  one  of  the  wards  In  Web- 
ster City,  and  no  provision  was  made  there- 
for. No  evidence  was  introduced  In  support 
of  this  motion.  The  abstract  contains  this 
statement:  "Reference  is  hereby  made  to 
bill  of  exceptions  In  the  State  vs.  John  Little- 
ton, part  of  the  records  of  this  court"  Then 
follows  the  bill  of  exceptions  referred  to. 
This  bill  of  exceptions  was  not  introduced 
Id  evidence  In  the  court  below,  nor  is  It 
made  a  part  of  the  record  In  this  case  by 
proper  bill  of  exceptions  or  otherwise.  We 
cannot  take  notice  of  what  appears  of  rec- 
ord In  other  cases  in  the  district  court  from 
which  the  appeal  was  taken.  If  it  be  con- 
ceded that  the  lower  court  might  take  notice 
of  whatever  appears  of  record,  It  does  not 
follow  that  we  can  do  so.  To  present  such 
matters  to  this  court,  It  must  be  made  part 
of  the  record  In  the  case  submitted  by  proper 
bill  of  exceptions.  As  there  is  no  evidence 
hi  support  of  the  motion,  we  cannot  consider 
the  tiuestions  presented. 

2.  A  witness  was  called  by  defendant  to 
establish  his  general  moral  character.  On 
cross-examination  this  witness  testified  that 
be  had  heard  of  defendant's  having  bur- 
glarised other  buildings.  This  line  of  cross- 
examination  is  said  to  be  erroneous.  It  does 
not  appear  that  an  objection  was  made  by 
defendant  to  the  questions  propounded,  or 
that  any  exceptions  were  taken.  There  Is 
nothing  here  to  consider.  Even  if  the  (lues- 
tlons  were  properly  presented,  we  are  not 
prepared  to  say  that  the  ruling  was  erro- 
neous. The  case  differs  very  materially 
from  Gordon  v.  State,  3  Iowa,  412. 

3.  Complaint  Is  made  of  the  conduct  of  the 
county  attorney  In  propounding  certain  ques- 
tions to  witness  Dlnsdiile,  with  reference  to 
his  identification  of  defendant  Objections 
were  promptly  sustained  to  all  improper 
(luestlons,  and  motions  to  strike  Incompetent 
testimony  were  granted  as  soon  as  made. 
We  see  no  error. 

4.  One  Hathaway  was  examined  as  a  wit- 
ness. His  name  was  not  indorsed  on  the 
back  of  the  indictment  but  notice  was  given 
defendant  of  the  production  of  bis  testi- 
mony. It  fs  now  insisted  that  the  notice 
was  Insufflclent  to  justify  tetitiuiony  from 
him  as  to  an  alleged  confession  made  by  the 
defendant  The  question  does  not  seem  to 
be  properly  raised.  The  record  shows  the 
foUowing:    "Defendant    objecis    to  that 


(Overruled,  and  defendant  ^cepts.)"  Again: 
"Defendant  moves  to  strike  out  that  couver-  ' 
satlon.  (Motion  refiistHl,  and  defendant  ex- 
cepts.)" Again:  "I  object  to  the  testimony 
of  this  witness  as  to  alleged  conversatlonK 
between  this  witness  and  defendant  and 
wish  to  renew  my  motion.  The  notice  of 
the  testimony  I  desire  to  submit  and  have 
Identihei^  by  the  reporter.  (Motion  refused, 
and  defendant  exeeiJts.)"  It  will  be  noticed 
that  in  none  of  thcHe  objections  or  motions  is 
the  ground  therefor  stated.  They  were  ail 
properly  overruled,  for  this  reason.  If  for  no 
other.  The  question  argued  by  counsel  is 
ruled  adversely  to  him,  however.  In  the  case 
of  State  V.  Craig,  78  Iowa.  637,  4A  N.  W.  462. 

Q.  The  ownership  of  the  bulldlnt;  Is  laid 
In  one  William  Baldwin.  It  la  urged  on  be- 
half of  appellaut  that  there  is  a  fatal  vari- 
ance between  the  allegation  and  the  proof, 
in  that  the  evidence  shows  title  to  the  build- 
ing to  be  In  one  Jones.  From  the  record  It 
appears  that  Baldwin  was  using  and  occupy- 
ing tbe  building  In  question  for  a  lunch  coun- 
ter at  tbe  time  the  oCfense  is  said  to  have 
been  committed.  This  Is  at  least  prima 
facie  evidence  of  ownership,  and  sutHclent 
proof  of  the  allegation  In  the  indictment. 
State  v.  Teeter,  68  Iowa,  717,  27  N.  W.  485; 
State  V.  Emmons,  72  Iowa,  205,  3S  N.  W.  672; 
State  V.  Golden,  49  Iowa,  48;  State  v.  Short, 
54  Iowa.  392,  fl  N.  W.  5S1;  State  v.  Rivei-8» 
68  Iowa.  611,  27  N.  W.  781.  It  is  only  ntsif^- 
sary  to  prove  that  the  person  named  in  the 
Indictment  as  owner  was  In  the  occupancy 
and  possession  of  the  building.  One  Jones 
testified,  however,  that  he  was  the  owner  of 
the  property,  nnd  this  testimony  is  said  to 
make  the  variance  complained  of.  At  com- 
mon law  the  ownership  of  the  building  was 
required  to  be  laid  in  the  person  In  posses- 
sion, and  this  rule  is  not  changed  by  statute, 
except  that  an  erroneous  allegation  in  this 
respect  Is  not  material  when  tlie  crime  is  in 
other  respects  sufficiently  described.  Code,  i 
4302.  There  was  no  material  variance. 
State  V.  Franks,  04  Iowa,  39,  19  N.  W.  832; 
State  V.  Rivers,  68  Iowa,  Oil,  27  N.  W.  781; 
and  authorities  cited  above. 

6.  Certain  of  the  Instructions  are  com- 
plained of.  We  have  examined  each  and  all 
with  care,  and,  without  setting  them  out, 
content  ourselves  with  saying  that  they  con- 
tain clear  and  concise  statements  of  the  law 
applicable  to  the  case. 

7.  Defendant  asked  an  Instruction  with 
reference  to  drunkenness  as  a  defense,  whicli 
was  refused.  The  court  however,  gave  an 
Instruction  upon  his  own  motion  with  ref- 
erence to  this  subject,  which  embodies  The 
law  as  we  understand  It  We  do  not  set  out 
the  instructions,  as  the  law  on  this  subject 
is  well  understood. 

S.  lastly,  It  is  im«isted  the  verdict  is  not  sus- 
tained by  the  testimony.  While  some  of  the 
testimony  on  behalf  of  the  state  Is  highly 
colored,  yet  we  think  the  jury  was  fully  Jus- 
tlfled  in  returnfug  the  voidict  it  did.  There 
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la  such  conflict  In  the  testimony  that  we  can- 
not Interfere.  We  discover  no  prejudicial 
error  In  the  record,  and  ttie  Judcment  Is  it- 
flrmed. 


REES  et  al.  t.  SHBPHERDSON  et  aL 
(Supreme  Court  of  Iowa.    Oct  4,  1896.) 
Fkatbr  fob  Eqoitablb  Rslibf— Persokai.  JL'DO- 

MSHT^LtABILITT  Of  HaBHIBD  WOKAN— 

Contract  or  HtrBBAim. 

1.  A  personal  judgment  cannot  be  allowed 
under  the  general  prayer  for  "such  other  and 
further  relief  as  equity  may  require." 

2.  Where  lumber  for  a  woman's  house  is 
sold  and  charged  to  her  husband  personally,  and 
it  docs  not  appear  that  she  authorized  him  to 
oontract  for  it  in  her  name,  she  is  not  jicrsonal- 
ly  liable  theiefor,  thoogh  she  had  givrn  him  full 
control  of  the  propertj  on  wfaidi  the  house  was  ' 
erected. 

AHieal  from  district  conrt»  P<»lk  coimty; 
W.  7.  Conrad,  Judge. 

Action  In  equlQr  to  recover  for  certain  Inm- 
l>er  sold  to  defendants,  wblcb  was  used  In 
the  erection  of  certain  buUdlnss,  and  to  «8- 
tabllsh  an  etinltable  Ifen  upon  the  buildings 
and  lot,  and  for  general  rdlef.  There  was  r  I 
decree  and  a  Judgment  for  the  plaintiffs,  and 
defendant  Clara  Shepherdson  appeals.  Re- 
versed. 

McHenry  &.  MoUenry,  for  appellant  Ber 
ryblll  &  Henry,  for  appellees. 

ROTilllOCK,  J.  The  defendant  does  not 
ask  a  general  reversal  of  the  decree  of  the 
district  court.  It  Is  conceded  that  the  plain- 
tiff is  entitled  to  an  equitable  lien  as  against 
the  property.  In  addition  to  establishing  the 
lien  as  prayed  for  In  the  petition,  the  court 
i-endered  a  personal  Judgment  against  the  ap- 
pellant, and  ordered  that  special  execution 
isRue  for  the  sale  of  the  property,  and  that, 
after  a  sale  under  tlie  special  execntlon,  a 
xenomt  execution  should  Issue  against  the 
appellaut  for  the  balance  of  the  judgment  If 
any.  remaining  unpaid.  It  is  averred  in  the 
petition  that  the  lumber  sold  by  plaintiff  to 
J.  H.  Shepherdaon,  the  huslHtnd  of  appellant 
was  furnished  by  plaintiff,  and  used  In  tbo 
erection  of  the  building,  with  the  full  knowl-  | 
fdge  and  acquiescence  of  the  appellant.  This 
averment  of  the  petition  was  denied  in  the 
answer.  It  does  not  nppeiir  in  evidence  that 
at  the  time  the  lumlxT  was  sold  the  plaintiff 
extended  credit  to  the  appellant  On  the 
<''>ntrary,  the  entries  made  In  plaintiff's  day 
iKtok  and  ledger  were  a  charge  against  J.  H. 
Shepherdson,  appellant's  husttand,  and  Ham- 
hleton  Bros.,  and  the  name  of  appellant  did 
not  appear  on  plalntiCTs  books  until  montlis 
subsequent  to  the  closing  of  the  account 
It  is  true  that  the  iH-tltlon,  in  addition  io 
claiming  an  equitable  lien  on  the  property, 
prayed  for  "such  ctther  and  further  relief  as 
equity  may  require."  And  the  appellant  tes- 
tified as  a  witness  that  fuhe  gave  her  husband 
full  coDird  of  ihe  pmiH'rty  In  question  to 
Improve  it  In  sm-b  a  whj'  as  he  tsaw  fit,  and  I 


generally  to  do  with  It  as  he  would  with  his 
own  property.  It  Is  a  well-established  role 
that  under  a  piayer  for  general  rdlef  In  an 
equitable  action  the  plaintiff  may  have  any 
relief  to  which  he  is  entitled  under  tbe  fbcts 
pleaded  and  the  evidence.  Laverty  t.  Sex- 
ton, 41  Iowa,  435;  Hosklns  t.  Rowe,  61  Iowa. 
180,  16  N.  W.  78.  We  do  not  think  the  per- 
sonal Judgment  can  be  sustained  under  this 
rule.  The  personal  Judgment  is  not  equita- 
ble relief  within  the  general  prayer  of  tbe  pe- 
tition, and  the  evidence  as  to  the  sale  qf  the 
lumber  does  not  show  a  personal  liability 
against  the  appellant  It  was  not  ber  debt 
when  the  lumber  was  sold  and  tbe  account 
made  up,  and  there  Is  no  evidence  that  ap- 
pellant authorised  ber  husband  to  contract 
for  liunbOT  Id  her  name.  The  case.  In  Its  ma- 
terial and  conimlUng  facts,  is  substantially 
like  the  case  of  Wlllverdlng  v.  Offlneer,  87 
Iowa.  475,  54  X.  W.  682,  where  It  was  held 
that  a  daughter,  the  owner  of  real  estate,  was 
not  personally  liable  for  materials  which  ber 
father  purchased  to  erect  a  building  upon  her 
property.  The  decree  of  tbe  district  court, 
so  far  as  It  made  ai^lant  personally  liable. 
Is  reversed. 


STATE  T.  MECUM. 
(Supreme  Court  of  Iowa.    Oct.  4,  18U6.) 

BmtBRIKO  DwKLUXO    WITB    ISTBKT   TO  COMMIT 

AntiLTBRT — Indictment— EvinKKCR — 

iNSTUrCTlONS. 

1.  Admission  of  testimony  of  a  witness  b» 
to  what  defendant  told  him  that  he  said  to  bin 
(deft'ndatitVl  wife  and  she  said  to  him  Is  not  au 
admission  of  tbe  wife's  statement,  but  of  de- 
fendant's. 

2.  Where,  on  a  prosecution  for  bor^arlous- 
ly  entering  a  dwelling  witb  intent  to  commit 
adultery,  defendant  and  the  woman  testified 
that  her  husband  was  angry  with  her,  and  had 
threatened  her  with  perf<onal  injury;  that  de- 
feiidaut,  knowing  this,  and  having  on  the  night 
in  question  seen  her  hnsband  going  towards  tbe 
house  in  which  shp  was  stopping,  went  to  the 
window  to  warn  her  of  the  tact  and  to  keep 
away  from  the  window;  that  he  so  warned  her, 
and  refused  to  enter  the  house  till  a  noise  snp- 
posed  to  be  caused  by  her  husband  was  heard, 
—it  is  proper,  on  her  cross-examination,  to  ask 

,  her  whether  she  knew  that  there  had  been  a 
great  deal  of  talk  about  the  conduct  of  heraelf 
and  defendant,  and  whether  defendant  had  not 
called  00  her  frequently  since  such  night. 

3.  Ad  Instruction  that  if  the  jnry  fonnd 
that  defendant  went  to  a  certain  dwelling  se- 
cretly, in  the  nighttime,  and  secretly  entered  the 
dwelling,  and  shortly  thereafter  was  found  In 
bed  with  a  woman,  both  undressed,  a  strong 
presumption  would  arise  that  he  entered  for  the 
purpose  of  committing  adultery,  is  not  ohjec- 
tionable  as  pn^HUming  the  intent  charged,  not- 
withstanding there  was  evidence  tending  to 
show  that  he  did  not  hare  that  Intention  when 
he  went  to  tbe  house. 

4.  An  instruction  that  the  Jury  were  not 
required  ^o  receire  blindly  the  testimony  of  ac- 
cused as  true.  Imt  were  to  coiisiiler  whether  it 
was  tnit>  and  made  in  good  faith,  or  only  for 
the  puroose  of  conviction,  and  that  they  were 
not  obliged  to  believe  it  any  farther  than  it 
mi»;iit  lie  eotToliorated  liy  other  credible  evi- 
dence, in  not  objection  a  bio  as  singling  out  de- 

i  fendant  as  a  murk  for  suHpioion,  as  it  relate  to 
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irelshing  the  evidence  of  accnsed.  ancl,  of  ne- 
cessity, applies  to  defendant  alone. 

5.  An  indictment  chni-t;ing  the  burglftrioas 
entrr  of  a  dwelling  with  intent  "to  commit  a 
pnblic  offenu,  to  wit,  adultery,"  need  not  al- 
ine the  facta  oeceaaarr  la  an  indictment  for  ' 
adnltei?. 

Appeal  tnm  district  court,  Oreene  county; 
O.  W.  Paine,  Judge. 

The  defendant  was  indicted,  tried,  and  i 
conricted  of  the  crime  of  faaTing  in  the  night-  ' 
time,  nnlawfuUy.  irargtariously,  and  felo-  . 
nlously  entered  tlie  dwelling  boose  of  one 
Henry  Drake,  with  Intent  to  commit  a  public  I 
offense,  to  wft.  the  crime  of  adultery.  Judg-  I 
aoA  of  Imprisonment-  in  the  penitentiary 
was  entered  ngalnst  the  defendant,  from 
wldch  he  appeals. 

Russell  &  Toliver  and  Church  &.  Lovejoy,  : 
for  appellant    Milton  Remley,  Atty.  Gen., 
and  Jesse  Miller,  for  the  State. 

6IV£N,  O.  J.  1.  The  evidence  shows  with- 
out conflict'  that  on  the  night  of  June  28, 
U83»  the  defendant  (then  a  matrled  man) 
altered  the  dwelling  house  of  one  Henry 
Drake,  wltbont  the  coriaent  of  said  Drake, 
through  a  window  Into  a  bedroom  on  the 
lower  floor  of  said  dwelling  house;  that  said 
bedroom  was  then  occupied  by  one  Jennie 
Bott,  a  married  woman,  who  was  Uring 
apart  from'  her  husband,  and  that  betwem 
10  and  11  o'clock  that  night  the  defendant 
and  said  Jennie  Bott  were  found  In  said 
room,  undressed  and  In  bed  together,  and  tbe 
defendant's  shoes  were  found  near  a  fence  75 
to  100  feet  from  the  house.  Defendant  Intro- 
duced erideoce  of  bimaelf  and  Jennie  Bott 
tending  to  show  that  the  husband  of  Mrs. 
Bott  was  angry  at  her,  and  had  threatened 
her  with  pemmal  violence;  that  on  said 
night  the  defendant,  knowing  that  fact,  and 
having  seen  Sir.  Bott  going  in  the  direction 
<>f  Mr.  Drake's  residence,  went  to  the  win- 
dow to  warn  Mrs.  Bott  of  the  fact  and  to 
keep  amy  from  the  window;  that  the  win- 
dow was  open  when  he  came;  that  be  warn- 
ed Mrs.  Bott,  and  told  her  to  keep  back  from 
tbe  window;  that  she  invited  him  to  come 
In,  but  he  declined  until  there  was  a  stir 
amoni?  some  horaes  In  a  pasture  near  by, 
which  tb^  Btti^sed  was  caused  by  the  ap- 
proach ot  Mr.  Bott,  whereupon  she  again  in- 
vited him  to  come  In,  and  be  went  in  at  the 
nppn  window.  Defendant  states  that  when 
he  went  to  the  house  he  had  no  Intention  of 
going  In,  and  gives  aa  a  reason  why  he  left 
his  ahoea  by  the  fences  75  or  100  feet  from 
the  house,  that  "they  were  new  and  squeak- 
ed." and  "I  didn't  want  to  be  beard." 

2.  Appellant  complains  of  certain  rulings 
In  taking  the  testimony.  Henry  Drake,  in 
testl^ing  to  a  conversation  had  with  flie  de-  ! 
fendant  the  next  morning  after  the  occur-  ; 
fence,  states  that  the  defendant  aald.  "When 
I  went  home  this  morning.  I  told  my  wife  ' 
aboot  tbla.  and  she  said.  'It  was  nothing  more  i 
than  I  expected.' "   Appellant  contends  that  i 


tbe  statement  of  bis  wife  was  Inadmissible. 
The  evid«ice  was  not  of  her  statement,  but 
the  statement  of  the  appellant,  and  as  a  part 
of  a  conversation.  If  what  be  said  his  wife 
stated  was  inadmissible,  no  prejudice  cMild 
result  flrom  falling  to  rule  it  out.  On  cross- 
examination,  Mrs.  Bott  was  asked  If  she  and 
her  husband.had  trouble  over  the  defendant, 
whether  she  knew  that  there  bad  been  a 
great  deal  of  talk  about  the  conduct  of  her- 
self and  defendant,  and  whether  defendant 
had  called  on  her  frequently  since  the  28th 
of  June  To  each  of  these  qupfitions  the  de- 
fendant's objection,  as  not  [iroper  cross-ex- 
amination. Immaterial,  and  incompetent,  wati 
OTCTTUled.  Tliese  inquiries  were  all  proper 
and  material  to  show  the  relations  and  feel- 
ings that  existed  between  the  defendant  and 
Jwinle  Bott  and  her  husband.  The  answers 
have  a  direct  ttearlng  npotf  the  queatlon  of 
the  Intention  of  the  defendant  Tbe  subse- 
quent relations  between  defendant  and  Mrs. 
Bott  were  competent  as  tending  to  show  tbe 
Intmtlon  with  which  they  acted  on  June 
28th,  There  was  no  error  In  these  rulings  of 
tbe  court. 

3.  Appellant  complalas  of  certain  para* 
graphs  of  the  court's  charge,  and  flrst  of  thai 
numbered  fifteen,  which  is  as  follows:  "II 
you  find  tram  tbe  evidence,  and  beyond  rea- 
89nable  doubt,  that  the  defendant  went  tt 
the  dwelling  house  of  Henry  Drake  secretlj 
and  in  the  nighttime,  and  there  secretly  en- 
tered the  dwelling  house,  and  was  shMtly 
thereafter  fbund  undressed  and  in  bed  with 
Mrs.  Bott  who  was  then  also  undressed, 
then  a  strong  presumption  would  arise  that 
he  did  80  eater  for  the  purpose  of  commlt- 
tlnf;  adultery;  and  such  presumption  would 
continue  until  rebutted  by  the  evidence,  and. 
If  not  80  rebutted,  would  Justify  you  In  find- 
ing such  Intent  to  have  existed  at  the  time  of 
the  entry.  'Nighttime'  means  the  time  be- 
tween darkness  after  sundown  and  dawn  of 
daylight  in  tbe  morning."  The  contention  is 
that  tbe  court  presumes  the  intent  charged, 
notwithstanding  there  was  evidence  tending 
to  show  that  defendant  did  not  have  that  in- 
tention "when  he  went  to  tbe  home  and  win- 
dow." Appellant  qutites  from  section  2290, 
2  Thomp.  Trials,  as  follows:  "A  presump- 
tion of  fact  is  simply  an  Inference  or  conclu- 
Bion  of  the  existence  of  a  tact  from  some 
other  fact  It  Is  always  drawn  by  the  jury, 
who  are  the  triors  of  questions  (tf  fact.  It  is 
therefore  merely  a  nqiietition  of  wbat  has  al- 
ready been  eaid  to  soy  that  It  la  for  the  Jury, 
and  not  f6r  the  Judge,  to  draw  presumptions 
of  fact,  and  that  for  the  Judge  to  tell  the 
Jury  what  presumpdona  of  fact  they  ought  to 
draw  from  a  given  fact  or  series  of  &et8  Is  a 
usurpation  of  their  functions."  It  Is  argned 
that  If  all  that  Is  enumerated  In  the  Instruc- 
tion was  proven,  yet  In  view  of  the  defend- 
ant's evidence,  tt  was  a  queatlon  of  fact,  for 
the  Jury,  whether  an  intent  to  commit  adul- 
tery should  be  pi'csumed  therefrom.  Counsel 
tor  ai^llee  quote  the  part  of  said  aectioa 
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iweceding  that  quoted  by  appellant,  aa  fol- 
lows: "A  preBiunption  of  fact  differs  from  a 
presnmptton  of  law  In  this:  A  prusomptiou 
of  law  la  a  condnalTe  or  indteputable  Infer- 
ence wlilcb  tbe  law,  by  a  settled  mle,  draws 
from  a  given  fi&et  Svcb  aa  inferoice  la 
therefore  made  by  tlie  Judge,  and  not  by  the 
Jury."  In  State  t.  Fox,  80  Iowa,  812,  45  N. 
W.  874.  the  court  Instructed  aa  follows:  *'If 
you  find  tliat,  In  tbe  nighttime,  the  defend- 
ant broke  and  entered  the  dw^Ing  house  de- 
scribed In  the  Indictment,  thte  fact  would  be 
strong  presumptlTe  evidence  that  the  defend- 
ant did  such  breakhig  and  made  such  entry 
with  the  Intent  to  commit  a  public  <^en8e. 
But  such  presnmptlcm  may  be  orracome  by 
erfdence."  That  Instruction  was  approrud, 
tbe  court  holding  that  the  facts  "raise  a  pre- 
sumption of  an  Intent  to  commit  a  public  of- 
fense." This  Instruction,  like  that,  does  not 
declare  the  presumption  "concluslTe  or  Indis- 
putable," but  only  a  atrong  ^^umptlon, 
that  should  continue  until  rebutted.  Sec, 
alRo,  State  t.  Maxwell.  42  Iowa,  206,  and 
State  Teeter,  69  Iowa.  717,  27  N.  W.  485. 
As  said  In  State  t.  Fox,  Uils  Instruction  "Is  Id 
accord  with  legal  principles,  reason,  and  de- 
cisions of  this  court"  Appellant  objecta  to 
tbe  following  contained  In  the  tighteenth 
paragraph  of  the  charge:  "Tou  are  not  le- 
qulred  to  receive  blindly  the  testimony  ot 
such  accused  person  aa  tm^  but  yon  are  'to 
oonsldcr  wbethw  It  Is  true,  and  made  In  good 
faith,  or  only  for  the  purpose  <^  avoiding  con- 
viction. And  you  are  not  bound  to  believe 
the  testimony  of  the  defendant  any  furtho- 
than  It  may  be  corroborated  by  other  credible 
evidence  In  the  case.**  The  complaint  la  not 
that  the  rule  announced  la  not  correct,  but 
that  the  InRtructlon  atnglea  out  the  defend- 
ant as  a  mark  for  anaplc-ion.  The  Inatruc- 
tlon  relates  to  weighing  the  evidence  of  the 
accused,  and,  of  necesKlty,  applies  to  the  de- 
fendant alone. 

5.  Tbe  fifth  paragraph  of  the  charge  Is  aa 
foUows:  "To  convict  the  defendant  undor 
this  Indictment,  it  la  necessary  that  yon 
should  And  from  the  evidence  that  the  dfr 
fendaat,  at  the  time  of  committing  tbe  at- 
fenae  charged,  was  a  married  man."  The 
complaint  la  that  thla  Instruction  assumes 
that  defendant  committed  the  offense  chat^ 
ged.  Taken  In  connection  with  the  other  in- 
atructlona  given.  It  cannot  be  so  conatrucu. 
It  simply  Inatructa  tiiat,  tu  addition  to  othw 
matters  necessary  to  be  proven  to  convict, 
the  Jury  must  find  that  defendant  was  a 
maniod  man. 

6.  Defendant  moved  In  arrest  of  Judgment 
on  the  ground  that  It  la  not  charged  In  the 
indictment  that  be  was  a  married  man,  or 
that  he  entwed  the  dwelling  houae  with  the 
intent  of  having  sexual  Intercourse  with  a 
married  woman.  Tbe  charge  la  of  an  Inttint 
**to  commit  a  public  offense,  to  wit,  adultery.** 
In  State  t.  Jennings,  79  Iowa,  513,  41  N.  W. 
780,  tbe  Intent  charged  was  "to  commit  a 
public  offenne.  to  wit,  larceny."  It  was  cfm- 


teudcd  that  the  Indktnirat  ahonld  bare  atat- 
ed  "the  kind  car  value  or  ownership  of  ihe 
goods  which  were  the  subject  of  tbe  intended 
larceny."  It  waa  held  Uiat  the  oSetm  char- 
ged waa  not  larceny,  and  h«ice  the  chatat^ 
tcr  of  the  iHvpert}'  Intended  to  be  stolen,  Itii 
value  and  ownership,  are  not  matnlal,  and 
need  not  bo  alleged.  In  State  t.  Newberry. 
26  Iowa,  467,  It  waa  held  that,  "In  an  indW- 
ment  tor  an  assault  with  Intent  to  commit  au 
offense.  It  Is  not  neceiuiary  to  make  all  tbe 
avenneutK  required  In  an  Indictment  for  tbv 
tatenae  itself."  The  court  says:  "It  la  the  in- 
tent with  which  the  assault  la  made  which 
constitutes  the  offense,  mther  than  the  Intent 
which  entei-8  Into,  and  forms  an  ingredient 
of,  the  offense  Intended."  We  see  no  reason 
why  the  rule  ahonld  be  different  In  charging 
a  felonious  bn^lng  and  entering  with  in- 
tent to  commit  a  puUtc  (rffense.  Adultery  la 
a  public  offoise,  and  has  a  wdl-deflned  mean- 
ing; and  It  Is  sufficient  to  charge  a  felonfoux 
breaking  and  entertng  with  totent  t»  com- 
mit that  offense,  without  allegiiig  aa  would 
be  required  In  a  charge  ot  adultery.  We  dud 
no  error  In  the  record  before  us.  and  the 
Judgment  of  the  district  court  la  therefore  af- 
firmed. 


STATK  V.  MILT.ER. 

(Supreme  Court  of  Iowa.    Oct.  1,  18IKS.) 

Chimixal  Law— Ixdohsino  Naves  dp  Wltnr>-'F.4 
— EviDsKCB— Orand  Jckt—Ezami  ra- 
tios OF  WlTSKWBS. 

1.  Under  Code,  {  4293,  providiaa  that  "tbe 
names  of  all  witnesses  on  whose  eTidence  It  i* 
found  '  shall  be  indorsed  on  the  indicfmcnt,  the 
names  of  witnesses  whose  evidence  did  not  con- 
tribute to  tbe  finding  of  the  indictment  need  not 
be  indorsed  tfaereon,  though  such  evidence  wni* 
material. 

2.  The  minutes  of  the  evidence  retamed 
with  the  Indictment,  and  duly  filed,  are  made 
the  test  by  which  to  detormiue  whether  the 
names  of  aJI  the  witnesses  examiued  before  the 
grand  jury  are  indorsed  on  the  indictment;  and 
affidavits  by  grand  Jurors  or  other  witnesK••^ 
cannot  t>e  received  to  contradict  the  record. 
State  V.  Little,  42  Iowa.  51,  followed. 

3.  While  the  county  attorney,  in  a  crim- 
inal  trial,  may  admit  what  defendant  would 
hove  the  riaht  to  establish  by  proof,  it  is  um 
competent  fbr  him  to  vatr  or  contradict  by  ad- 
missions records  which  the  law  makes  condo- 
sive. 

4.  The  fact  that  the  clerk  of  the  grand 
Jury,  wbo  was  a  practicing  attorney  asked  the 
witnesses  some  questions  at  the  reqoeat  of  ths 
foreman,  is  not  ground  for  setting  aside  the  Ib- 

dictnieiit. 

Appeal  from  district  court,  Wapello  coun- 
ty; H.  0.  Traverse  and  E.  L.  Burton,  Judges. 

The  defendant  was  convicted  of  tbe  crime 
of  seduction,  and  from  the  Judgment,  which 
required  blm  to  pay  a  fine  of  $S0O  and  costs, 
and  to  be  Imprisoned  In  the  county  Jail  erne 
day.  he  appeals.  Affirmed. 

W.  W.  Cory.  W.  H.  0.  Jaqnea.  and  A.  C 
Stock,  for  appellant.  Milton  Remley,  Atty. 
Gen.,  and  Johkc  A.  MUler,  for  tbe  Stata. 
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ROBINSON,  J.  The  indictment  on  which 
the  defendant  was  tried  was  marked  "A  true 
bill,"  signed  by  the  foreman  of  the  grand 
juiy,  and  didy  filed.  Accompanying  It  were 
mlnatea  of  the  testimony  of  five  wltneases 
who  were  examined  before  the  grand  jory. 
The  defendant  was  arraigned,  and  pleaded 
not  guilty.  That  plea  was  afterwards  with- 
drawn, and  a  motiwi  was  filed  by  the  defend- 
ant to  set  aside  the  indictment  upon  grounds 
stated  as  follows:  **<1)  The  names  of  all  the 
witnesses  who  gave  ma|erlal  eTldenre  In  this 
case  befor*  the  grand  jury  are  not  indorsed 
on  the  indictment  as  required  by  law,  as 
shown  by  the  attached  affidavit  (2)  The 
minutes  of  the  evidence  of  all  the  witnesses 
who  gave  material  evidence  in  this  case  be- 
fore the  grand  Jury  are  not  attached  to  the 
Indictment,  nor  returned  therewith,  nor  filed 
In  the  office  of  the  clerk  of  the  district  court, 
Qor  returned  thereto,  as  required  by  law,  as 
will  fully  appear  by  the  Indlcteent  and  the 
annexed  aflldavlt.  (3)  llie  clerk  of  the  grand 
Jury  by  whom  the  Indictment  was  found  was 
a  regular  practicing  attorney  of  this  court, 
and  while  acting  as  said  clerk,  and  taking 
the  evidence  in  this  case,  told  and  advised  the 
Krand  jury,  of  which  be  was  not  a  member, 
that  they  had  sufficient  evidence  to  warrant 
finding  an  indictment  against  the  defendant, 
and  that  the  grand  Jury  acted  upon  and  un- 
der said  advice  In  ^ding  the  same,  and  he 
also  said  that  the  protiecntlng  witness  was 
sufficiently  corroborated  to  warrant  the  find- 
ing of  aa  Indictment."  With  the  motion  was 
filed  the  affidavit  of  a  member  of  the  grand 
Jury  which  returned  the  Indictment,  and  an 
admission  in  writing  by  the  county  attorney. 
The  affidavit  stated  that  each  of  three  wit- 
n«we«^  who  were  named,  testified  before  the 
grand  Jury,  and  gave  material  evidence,  and 
that  the  evidence  thus  given  was  considered 
by  the  grand  Jury;  that  the  clerk  of  the 
grand  Jury  was  a  practicing  attorney,  and  a 
member  of  the  bar  of  Wapello  county;  that 
he  conducted  the  examination  of  witnesses 
In  part,  consulted  the  private  attcM-ney  of  the 
prosecuting  witness,  and  advised  the  grand 
Jury  that  tbey  bad  corroborating  evidence 
sufficient  to  warrant  the  finding  of  an  Indict- 
ment The  admission  of  the  county  attorn^ 
was  to  the  effect  that  the  three  witnesses 
named  gave  material  testimony  before  the 
grand  Jury,  none  of  whic-h  was  returned  with 
the  indictment.  Ck>anter  affidavits  were  filed 
by  the  state,  and  addltloual  affidavits  were 
filed  by  the  defendant. 

It  is  a  fact  not  disputed  that  none  of  the 
names  at  the  three  witnesses  In  question 
were  indorsed  on  the  indictment,  and  that  no 
minutes  of  tlieir  testimony  were  returned 
with  It  The  affidavits  show  ttiat  the  clerk 
of  the  grand  Jury  was  a  practicing  attorney, 
that  he  took  part  to  some  extent  In  examin- 
ing wltne»es,  and  that  he  had  an  unfriendly 
feeling  for  the  defendant  There  la  much 
conflict  in  the  affidavits,  and  we  are  of  the 
opinion  that  if  they  were  compcteat  evi- 
v.64N.w.no.l2— 1:» 


dence,  the  district  court  was  authorized  to 
find  that  the  clerk  did  not  take  any  part  In 
the  deliberations  of  the  grand  Jury,  and  did 
-not  advise  them  as  to  the  sufficiency  of  the 
evidence  to  authorize  an  indictment;  that  he 
consulted  the  private  attorney  of  the  prose- 
cutrix, but  only  to  ascertain  if  all  the  wit- 
nesses had  been  examined;  that  the  part  he 
took  In  the  examination  was  by  request  of 
the  foreman,  and  each  member  of  the  grand 
Jary  asked  such  questions  of  the  witnesses 
as  be  wished  to  ask.  The  motion  to  set  aside 
the  indictment  was  overruled,  and  the  de- 
fendant, after  excepting  to  the  ruling,  re- 
newed his  plea  of  not  guilty.  There  was  a 
trial  by  Jury,  a  verdict  of  guilty  as  charged, 
a  motion  In  arrest  of  Judgment  and  one  for 
a  new  trial,  which  were  overmled.  and  judg- 
ment as  stated. 

The  appellant  contends  that  the  district 
court  erred  In  not  sustaining  the  motion  to 
set  aside  the  indictment.  Section  of  the 
(>>de,  as  amended  by  chapter  130  of  the  Acts 
of  the  18th  General  Assembly,  provides  as 
follows:  "When  an  Indictment  Is  found,  the 
names  of  all  witnesses  on  whose  evidence  it 
is  found  must  be  bidorsed  thereon  before  it 
Is  presented  to  the  court  and  the  minutes  of 
the  evidence  of  such  witnesses  must  be  pre- 
sented with  the  Indictment  to  the  court  and 
filed  by  the  clerk  of  the  court,  and  remain  In 
his  office  as  a  record.  *  *  *"  Sei'tlon  4337 
of  the  Code  contains  the  following:  "The 
motion  to  set  ardde  the  indictment  can  be 
made  by  the  defendant  on  one  or  more  of  the 
following  grounds,  and  must  be  sustained: 
•  •  *  (2>  When  the  names  of  all  the  wit- 
nesses examined  before  the  grand  Jury  are 
not  indorsed  thereon;  when  the  minutes  of 
the  evidence  of  the  witnesses  examined  be- 
fore the  grand  Jury  are  not  returned  there- 
with. «  •  •  (4)  •  •  •  When  any  person 
other  than  the  grand  Jurors,  was  present  be- 
fore the  grand  Jury  during  the  investigation 
of  the  charge,  except  as  required  or  permit- 
ted by  law."  "4338.  A  motion  to  set  aside 
the  indictment  on  the  ground  that  the  names 
of  all  the  witnesses  examined  before  the 
grand  Jury  are  not  indorsed  thereon,  or  that 
the  name  of  any  otb»  witness  than  those  so 
examined  Is  Indorsed  thereon  as  provided  In 
the  second  sub-division  of  section  four  thou- 
sand, three  hundred  and  thlrl^r-seven  hereof, 
shall  not  be  sustained  if  the  Indorsement  Is 
corrected  by  the  Insertion  or  striking  out  of 
such  names  or  name  by  the  county  attorney 
or  clerk  of  the  court  under  the  dirwrtlon  of 
the  court  so  as  to  corresiwnd  with  the  mln- 
utcK  n-quired  to  be  kept  by  the  clerk  of  tl^e 
grand  Jury  and  returned  antl  preserved  with 
the  indictment  to  the  court."  These  provi- 
sions of  the  Coile,  so  far  as  they  relate  to  the 
same  matter,  must  be  construed  together, 
and,  so  far  as  possible,  effect  be  given  to  all. 
Section  4337  In  terms  requires  that  if  the 
names  of  all  the  witnesses  examined  before 
the  grand  Jury  are  not  Indorsed  on  the  Indict- 
ment It  shall  for  that  reason  be  set  ai4de  on 
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motion.  But  the  following  sectloo  proTlden 
thftt  a  motion  of  that  character  shall  not  be 
suHtained  If  the  fadorsemeat  la  corrected  to 
i*orrcsi>ond  with  the  minutes  of  the  evidence 
required  to  be  returned  and  preserved  with 
the  indictment  Section  4647  of  the  Revision 
of  1800  required  that  "when  an  Indictment 
Is  found,  the  uaiues  of  all  the  witnesses  ex- 
amined before  the  graad  jury  must  be  In- 
dorsed thereon,  before  it  is  presented  to  the 
court,  and  the  minutes  of  the  evidence  of 
f>ach  witness  examined  before  the  grand  Jury 
taken  by  the  clerk  of  the  grand  jury  must  be 
presented  with  the  indictment  to  the  court, 
and  filed  by  the  clerk  of  the  court  *  • 
It  was  held  In  State  v.  Little,  42  Iowa,  SI. 
that  this  provision  did  not  require  the  In- 
dorsement of  the  names  of  persons  who  gave 
no  evidence  touching  the  matter  under  In- 
vestigation by  the  grand  Jury,  but  only  that 
the  names  of  witnesses  who  gave  erldence  in 
regard  to  the  matter  investigated  should  be 
Indorsed  on  the  indictment  It  will  be  ob- 
served that  section  4293  of  the  Code,  which 
corresponds  with  section  4647  of  the  Revision 
of  18G0,  is  less  broad  in  terms  than  the  lat- 
ter, and  only  requires  that  there  be  Indorsed 
on  the  Indictment  "the  names  of  all  witnesses 
on  whose  evidence  it  Is  found."  Therefore  It 
la  not  necessary  to  Indorse  on  the  Indictment 
the  names  of  witnesses  whose  evidence  did 
not  in  any  respect  contribute  to  the  finding 
of  the  indictment  Although  the  affidavits  for 
the  defendant  tend  to  show  that  the  testi- 
mony given  by  the  witnesses  In  question  was 
material,  they  do  not  show  tliat  it  formed 
any  part  of  the  evidence  upon  which  the 
Indictment  was  found.  But  had  that  been 
the  fact.  It  could  not  hare  been  shown  In  the 
manner  attempted.  Tliat  affidavits  are  com- 
petent to  show  some  things  which  transpire 
In  the  jury  room  is  undoubtedly  true.  Sec- 
tion 2913  of  the  Oode  provides  that  "testi- 
mony to  sustain  or  resist  a  motion  may  be  In 
the  form  of  affidavits."  This  relates  to  prac- 
tice In  dvll  cases;  but  section  4556  of  the 
rode,  as  amended,  provides  tliat  "the  rules 
of  evidence  prescribed  In  the  civil  part  of 
this  Code  shall  apply  to  criminal  proceedings 
as  far  as  applicable,  and  as  they  are  not  In- 
consistent with  this  chapter."  These  provi- 
alom  authorize  the  practice,  common  tn  crim- 
inal CBHtis.  of  showing  occurrences  in  the 
jury  room  by  affidavits^  and  It  was  compe- 
tent under  them  to  show  by  that  means  the 
part  which  the  clerk  of  the  grand  jury  took 
In  the  examination  of  witnesses.  But  It  was 
held  in  State  v.  Little,  supra,  that  the  min- 
utes of  the  evidence  returned  with  the  in- 
dictment and  duly  filed  are  made  the  test  and 
standard  by  which  to  determine  whether  the 
names  of  all  the  witnesses  examined  before 
the  grand  jury  are  indorsed  on  the  indict- 
ment, and  that  the  affidavits  by  grand  Jurors 
or  other  witnesses  cannot  be  received,  as  tbe 
record  made  by  the  filing  of  the  mlnntea  of 
tbe  evidence  returned  with  the  Indictment  la 
conclnslTe; 


It  Is  urged  that  the  admissions  of  tbe  coun- 
ty attorney  are  sufficient  to  show  that  tbe 
Indictment  should  be  set  aside  on  the  grounds 
stated  in  the  motion.  It  may  be  competent 
tor  the  county  attorn^  to  admit  what  the 
defendant  would  have  tbe  right  to  establish 
by  proof,  but  It  Is  not  competrat  for  blm  to 
vary  or  contradict  by  admlsslona  records 
which  the  law  makes  conclusive.  See  State 
T.  Brownlee.  84  Iowa.  476,  fil  N.  W.  25. 
Moreover,  the  admission  in  question  does  not 
tend  to  show  that  tlv  indictment  was  found 
In  whole  or  in  part  on  the  testimony  of  the 
witnesses  whose  names  are  admitted. 

It  Is  urged  that  the  Indictment  should  be 
set  aside  on  account  of  the  part  taken  by  the 
clerk  of  the  grand  jury  In  the  examination  ot 
witnesses.  He  was  not  a  member  of  tbe 
grand  jury,  and  was  a  practicing  attorney, 
but  neither  of  these  facts  was  any  grroiuid  of 
objection  to  him  as  a  clerk.  Section  4275 
of  the  Code,  *  amended  by  chapter  38  of  the 
Acts  of  the  22d  General  Assembly,  authorises 
the  court  to  appoint  in  counties  having  a 
population  of  20,000  or  more  people,  a  compe- 
tent person,  not  a  member  of  the  grand  jury, 
to  act  as  its  clerk.  That  provision  applies 
to  Wapello  county.  The  knowledge  and  ex- 
poience  which  tiie  clerk  In  this  case  must 
have  acquh*ed  from  his  professional  studies 
and  practice  tended  to  fit  him  for  the  dis- 
charge of  the  duties  of  the  position  to  wfalcb 
be  was  appointed,  and  certainly  gave  no 
ground  of  objection  to  him.  Tbe  only  serious 
question  presented  In  regard  to  him  was 
whether  he  so  far  violated  the  law  tn  partici- 
pating In  the  examination  of  witnesses  as  tu 
give  cause  for  setting  aside  tbe  indictment 
Tbe  statute  under  which  he  acted  provided 
that  be  should  '*take  no  part  in  the  proceed- 
ings, aside  from  bis  clerical  duties."  and 
that  he  should  "strictly  abstain  from  ex- 
Iffesslng  any  (pinion  upon  any  question  be- 
fore tbe  grand  jury,  either  to  the  Jury  or  to 
any  member  thereof."  Section  4275  of  tbe 
Code,  as  amended.  It  appears  that  the  derit 
in  tbis  case  asked  the  witnesses  some  qoes- 
ttons,  bnt  they  were  asked  at  the  request  ot 
the  foreman,  and  were  followed  by  ques- 
tions asked  by  different  members  of  the 
grand  Jury.  Such  a  practice  Is  not  to  be  com- 
mended, but  the  district  court  neceaaailly 
found  that  what  was  done  In  this  case  was 
not  prejudicial  to  the  deftedant  and  we 
think  the  conclusion  Is  folly  justified  by  the 
record.  After  a  careful  examination  of  tbe 
record,  we  condude  that  there  Is  no  sufficient 
reason  for  disturbing  the  judgment  vt  tbe 
district  court  and  It  to  tbertfora  afflnned. 


CLARK  V.  TRACT. 

(Supreme  Court  of  Iowa.    Oct  3,  1895.) 

OouKtr  AnoRHBT— Elsction— NoTtOB  or  Oov* 
TBST— TiVB  or  FlLIXO. 

1.  *rhe  office  of  coaotr  attorney  Is  a  coonty 
office.  State  v.  Kovolotty  (Iowa)  61  N.  W. 
228.  foUowed. 
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2.  Code,  S  687,  requiring  statement  of  cod< 
test  in  the  case  of  an  election  to  a  county  office 
to  be  filed  within  20  days  after  the  voteB  are 
caoTaased,  refers  not  to  the  canvaBs  of  the  re- 
sult by  Jud^  of  election  required  by  section 
622,  but  to  the  canvaas  of  the  returns  by  the 
board  of  superrisora  required  by  section  635. 

Ap[>eal  from  district  court,  Des  Moines 
(-•tiiuty;  James  D.  Smytlie,  Jud^e. 

These  parties  were  candidates  for  the  office 
of  county  attorney  for  Des  Moines  county, 
;)ncl  Totes  n-ere  cast  for  each  at  the  general 
flection  held  November  6,  ISM.  November 
12,  1894,  the  board  of  superTlsors.  sitting  as 
a  board  of  canrassers,  declared  incumbent 
duly  elected.  November  28,  1894,  contestant 
tiled  bis  statement  of  contest  wltb  the  county 
auditor,  and  a  court  of  contest  was  duly  or- 
;nnlzed,  and  convened  December  18,  1884. 
Incumbent  filed  a  motion  to  dismiss  tbe  pro- 
ceedings npon  the  grounds  that  the  statement 
of  contest  was  not  filed  with  the  proper  of- 
ficer nor  within  the  time  required.  This  mo- 
tion was  sustained  by  the  court  of  contest, 
and  contestant  appealed  to  the  district  coort. 
where  the  motion  was  renewed,  submitted, 
and  sustained,  and  contestant  appeals  to  this 
court.  Serened. 

O.  L.  Poor  and  John  J.  Seerlejr,  tor  appel- 
lant  S.  K.  Tracy,  for  appellee. 

GIVEN,  a  J.  1.  If  the  office  of  county  at- 
torney Is  a  county  office,  the  statement  of 
contest  was  filed  with  the  iwoi»er  officer. 
Code,  I  697.  In  the  nwot  case  of  State  t. 
KOTolo«lE7.  61  N.  W.  223,  this  court  held  that 
it  Is  a  county  office.  It  Is  insisted  on  behalf 
of  incumbent  that  what  Is  there  said  on 
that  subject  Is  dicta,  and  that  the  case  was 
decided  upon  the  authority  of  former  rulings 
that  the  signature  of  the  prosecuting  officer  to 
an  Indictment  was  not  essentiaL  Tiie  ques- 
tion under  consideratton  was  made  and  fully 
conslderad  In  that  case,  and  we  are  content 
with  the  conclusion  announced.  Tbat  an  ad- 
ditional reason  was  given  for  affirming  does 
n(rt  lessen  the  force  of  the  reasoning  and  con- 
clusion on  this  question. 

2.  Section  697  of  the  Oode  requires  tint  the 
statemoit  of  contest  be  filed  "within  twenty 
days  after  the  day  when  the  votes  were  can- 
vassed." In  this  case  It  was  not  ffied  withtai 
20  days  after  the  day  whoi  the  jndges  of 
election  made  their  canvass,  but  was  filed 
within  20  days  after  the  day  the  board  of 
snpwvlsors  made  their  canvass  The  conten- 
tion Is  as  to  which  of  these  canvasses  sec- 
tion 697  relates,  incumbent  contending  tbat 
tt  is  only  the  Jndges  of  election  who  canvass 
the  vote,  and  that  the  county  and  state  IkmuxIs 
canvass  the  returns.  Section  622  of  toe  Code 
says  that  the  Jndges  "shall  proceed  to  can- 
vass uid  ascertain  the  result  of  the  election." 
Section  638  directs  that  it  shall  be  by  com- 
paring and  correcting  the  poll  lists,  and  sec- 
tions following  direct  as  to  ballots  to  be  re- 
jected, and  the  return  be  made  to  the  au- 
ditor of  the  county.  Section  635  provides  that 
tlw  board  of  sujwrviBors  "shall  opea  and  can- 


vass the  returns."  It  rwiulres  that  thoy  make 
abstracts  stating  "the  number  of  ballots  cast 
In  the  county  for  each  oftlce.  the  uame  of  each 
person  voted  for  and  the  number  of  votes 
given  to  each  person  for  each  different  office/' 
It  will  be  observed  that  it  is  not  said  in  terms 
as  to  either  the  Judges  or  the  supervisors  that 
they  are  to  canvass  the  votes.  In  the  Stand- 
ard Dictionary  the  following  definitions  are 
given  of  the  word  "canvass":  *To  examine 
searchingly;  ascertain  the  number  or  the 
facts  conceiving  each,  going  over  In  detail; 
scrutluize,  sift,— as  to  canvass  the  prospective 
vote  in  an  election;  canvassing  the  vote  cast. 
An  (^clal  scrutiny,  as  a  canvass  of  votes  at 
an  election."  The  Judges  ascertain  the  num- 
ber of  votes  cast  in  their  township  or  pre- 
cinct by  making  a  tally  sheet  from  the  ballots. 
This  is  unquestionably  canvassing  the  vote, 
but  their  canvass  does  not  determine  the  re- 
sult as  to  state,  district,  or  county  offices.  The 
board  of  supervisors  ascertain  the  number  of 
votes  cast  in  the  county  by  maldug  the  ab- 
stracts required  by  section  635  from  the  re- 
turns. It  Is  **the  number  of  ballots  cast  In 
the  county  for  each  office"  that  they  are  re- 
quired to  ascertain  "official  scrutiny."  It 
Is  this  board  that  ascertains  the  person  hav- 
ing the  greatest  number  of  votes  for  any 
county  office,  and  that  declares  who  Is  elected. 
Under  section  647  the  board  of  state  canvas- 
sers "canvasses  the  vote"  from  the  abstracts 
returned  by  the  county  board.  We  think  it  en- 
tirely clear  that  each  of  these  canvasses  Is  a 
canvass  of  the  votes,  and  that  the  fact  that 
the  canvass  of  the  county  and  state  boards  is 
made  from  returns  renders  them  n«ie  the 
less  a  canvass  of  the  votes.  This  being  true, 
we  inquire,  to  which  of  these  canvasses  does 
section  607  refer?  The  proceeding  of  con- 
test Is  by  one  who  daima  to  be  elected 
against  one  who  has  been  declared  elected, 
therefore  It  cannot  be  instituted  until  it  Is 
known  who  Is  the  Incumbent.  In  the  case  of 
county  offices  it  is  not  until  the  canvass  of 
the  votes  is  made  by  the  coimty  board  that 
the  result  can  be  officially  known,  and  in  the 
case  of  district  and  state  offices  not  mitU 
the  state  board  has  made  Its  canvaas  of  the 
votes,  and  declared  the  result.  Neltber  can- 
vass is  any  more  a  canvass  of  the  Totm  than 
the  t>ther,  and,  having  in  view  the  purpoae 
of  the  statute  providing  the  mods  of  contest- 
ing elections,  tt  Is  certainly  clear  that  the  In- 
tention of  the  general  assembly  is  that  the 
statement  ct  contest  must  be  filed  within  20 
days  after  the  day  when  the  canvasa  of  the 
votes  was  made  that  determined  the  result 
as  to  the  particular  office  In  question.  There 
is  nothing  in  the  statute  demandhag  a  differ- 
ent construction,  and  this  view  of  it  renders  It, 
as  a  whole,  consistent  and  harmonious,  wbUe 
to  hold  otherwise  must  lead  to  uncertainty 
and  confusion.  See  Ferguson  v.  Henry  (de- 
cided at  this  term)  64  N.  W.  2S2.  Our  condn- 
sion  is  that  the  district  court  erred  In  sustain- 
ing Incumbent's  motion,  and  Ite  JudgmnAt  la 
theref  ore  reversed. 
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FERGUSON  T.  HEXRY. 

(Snpreme  Court  of  Iowa.    Oct  4,  1895.) 

Elbctioks— Notice  or  Coxtbbt— Ornuiubsbss  of 
Ballots— Etidbncb. 

1.  Under  Code,  |  697,  requirlnK  a  conteafc- 

ant,  within  20  days  after  tbe  votos  have  been 
canvassed,  to  file  statement  of  intention  to 
contest,  the  canvasa  of  votes  referred  to  ia  not 
that  hy  the  judge  of  election  from  the  ballots 
(section  622),  but  the  subsequent  canvaai  there- 
of by  the  board  of  inperTlsorB  from  the  returns 
(section  633). 

2.  Where  contestant  pnts  in  evidence  bal- 
lots as  returned  from  the  diflferent  voting  pre- 
cincts, incumbont  may  introduce  testimony  tnat 
certain  of  them  are  not  as  they  were  voted  or 
counted  by  the  judges;  the  fact  that  they  have 
been  in  tbe  custody  of  the  proper  officers  being 
but  prima  facie  evidence  that  they  have  not 
been  altered. 

3.  The  genuineness  of  ballots  pat  in  evl- 
dmce  by  contestant  as  having  been  retunied 
may  be  attacked  hr  incninbent  by  tMtinumy 
that  they  were  not  as  they  were  voted  or  count- 
ed, without  any  allegation  in  hia  pt^nding  of  al- 
teration of  the  Iwllcrts. 

4.  Parol  testimony  that  certain  ballots  of-  [ 
fered  on  a  contest  were  not  as  they  were  voted 
or  counted  by  the  judges  is  not  conclusive 
against  thdr  genuineness,  but  with  evidence  as  I 
to  the  observance  of  Acts  24tli  Gen.  Assem.  c.  I 
33,  fi  25,  requiring  the  ballots,  before  separation  | 
of  the  judges,  to  be  strung  on  a  wire,  the  wire  ! 
to  be  sealed,  and  the  ballots  to  be  then  put  in 
an  envelope,  so  sealed  that  it  cannot  be  opened 
without  breaking  the  seal,  and  to  be  then  re- 
turned to  and  kept  hy  the  proper  officer,  pre- 
sents a  qiicatfon  fo"  the  Jury. 

Appeal  from  district  court.  Cedar  county; 
W.  D.  Thompflon,  Judge. 

The  plaintiff  Is  the  contestant  for,  and  the 
defendant  the  tncnmbent  of,  the  office  of 
county  clerk  of  Cedar  county,  and  at  tbe  i 
gen«vl  election  In  1894  tbe  plafntltf  was  the 
Democratic  candidate  and  the  defendant  the 
Republican  candidate  for  sucb  office.  The 
board  of  snpervlsoni,  Id  Its  canvass  of  tht> 
returns,  declared  the  defendant  elected,  nud 
tbe  itlafntia  Instltnted  proceedings  to  eoutt-xt  i 
the  election.    The  court  of  conteBt.  whifh  ' 
name,  for  conTenleuce,  we  will  use  for  the  J 
special  tribunal,  determined  tbat  tbe  con-  i 
tcstant  was  ^ected.  and  gave  Judgment  ac- 
cordingly.   The  incumbent  appealed  to  the  > 
district  court,  In  which  a  jury  was  tropaueled, 
and  at  the  close  of  the  erldence  the  court, 
on  motion  of  the  incumbent,  directed  the  jury 
to  give  a  Terdlct  for  him,  and  from  a  judg- 
moit  on  Boch  Terdlct  the  contestant  appeal- 
i-d.  Reversed. 

Wright  A  Wright  and  Ohailes  W.  Kepler, 
fur  contestant  T.  B.  Hanley,  W.  N.  Trelch- 
ler,  and  Preston,  Wheeler  &  Mofflt,  for  incum- 
bent 

GRANGER,  J.  The  canvass  of  the  votes 
In  the  townshixM  of  the  county  was  made 
November  7,  18&1.  The  canvass  of  tbe  re- 
turns by  the  board  of  supervisors  was  made 
on  November  12, 1894.  The  statement  of  con- 
test was  ftled  with  the  county  auditor  on  tbe 
Ist  day  of  December,  1894.    The  Incumbent 


before  the  court  of  contest,  moved  to  dismiss 
the  petition  of  contestant,  on  tbe  ground  tbat 
the  court  was  without  jurisdiction.  It  having 
been  filed  more  than  20  days  after  the  can- 
vass of  tbe  votes  by  the  judges  of  election. 
The  motion  was  overruled,  and  was  again 
presented  and  overruled  In  the  district  court, 
and  that  action  of  tbe  court  Is  assigned  as 
error  on  this  appeal.  Tbe  assignment  pre- 
sents tbe  question  of  whether  the  20  days 
In  which  the  statement  of  contest  is  to  be 
flled  commences  with  the  canvass  of  the  votes 
by  the  judges  of  etectlon  in  the  different 
townships  or  tbat  by  the  board  of  supervis- 
ors, which  constitutes  tbe  county  board  of 
canvassers.  It  Is  provided  by  Code,  {  697. 
that  the  contestant  "shall  file  In  the  office  of 
the  county  auditor,  within  twenty  days  after 
the  votes  have  been  canvassed,  a  written 
statement  of  his  Intention  to  contest  the 
election."  The  incumbent  attaches  Impor- 
tance to  the  words  "after  the  votes  have 
been  canvassed,"  and  argneg  that  tbe  can- 
vass by  the  township  boards  Is  of  tbe  votes, 
while  that  of  the  board  of  snpervlsors  Is  of 
the  returns;  and,  as  the  statement  Is  to  be 
tiled  within  20  days  from  tbe  canvass  of  the 
votes,  the  time  commences  from  tbe  flm 
canvass. 

As  to  township  boards,  the  law  provides 
tbat  "when  the  poU  Is  closed,  the  judg^  shall 
proceed  to  canvass  and  ascertain  the  result 
of  the  election."  Code,  I  622.  It  Is  then 
provldetl  that:  "When  the  canvass  shall 
have  been  completed  as  provided  by  law. 
the  clerks  shall  announce  to  the  judges  the 
total  number  of  votes  received  for  each  candi- 
date; at  least  one  judge  of  the  election  shall 
then  proclaim  In  a  loud  voice  the  total  num- 
ber of  votes  received  for  each  of  the  persons 
voted  for,"  etc.  Acta  24th  Gen.  Assem.  c. 
33,  8  25.  The  law  provides  tbat  the  Judges 
of  the  election  shall  make  a  return  of  the 
rotes  given  for  each  person  tor  each  differ- 
ent ot&ce,  and  this  return  Is  to  be  canvassed 
by  the  board  of  sut)ervlsor8.  It  Is  a  return 
of  the  votes  cast.  The  law  require*  ttie 
board  of  supervisors  to  "canvass  the  returns 
snd  make  abstracts,  stating  In  words  •  •  * 
the  name  of  each  person  voted  for,  and  the 
number  of  votes  given  to  each  person  for 
each  dllTereut  otUce."  Code,  I  63&.  Both 
canvuses  are  of  the  votes.  Tbe  one  la  fnun 
the  ballots,  and  the  other  Is  from  tbe  returns. 
A  conclusive  thought,  on  this  question.  Is 
this:  Tbe  office  In  -question  Is  a  county  of- 
fice. The  result  of  the  election  Is  only  de- 
clared by  the  county  board  of  canvassem. 
The  law  provides,  as  to  the  county  can- 
vassers: "Each  abstract  of  tiie  votes  for 
such  officer  as  the  county  elects,  shall  coa- 
tain  a  declaration  of  whom  the  canvassers 
determine  to  be  elected."  Code,  |  639.  This 
is  tbe  first  legal  or  official  infomuition  of  tbe 
result  of  the  election  of  a  county  officer.  Un- 
til then  he  Is  not  presumed  to  know  <x  bave 
Information  that  he  may  not  be  elected.  In 
fact  before  that  no  knowledge  ia  i^MUiMd. 
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and  the  law,  as  to  a  contest,  abonld  not  oper- 
ate botore  tbe  result  la  known.  The  Incnm- 
hent  says,  "The  only  persons  who  canvass 
the  Totes  are  the  Judges  of  election  at  the 
vsrioos  deetlon  preclncta."  Tbe  wh<de  ar- 
jrament  rests  upon  this  thought.  If  we  were 
TO  BO  hold,  It  would  be  a  practical  bar  to 
<-onteirt8  fw  state  offices,  for  in  such  cases 
the  statement  must  be  filed  in  W  days  from 
the  day  when  the  "votes  are  cauTawed," 
which  Is  tbe  same  provlstoD  as  th'at  under 
consideration;  and  the  result  of  their  elcc- 
tloD  Is  not  declared  until  after  the  expiration 
of  the.  20  days;  and.  besides,  the  contest 
might  be  for  causes  arising  with  the  state 
iMMrd  of  canvassers,  whose  duties  are  per- 
formed after  the  20  days.  The  district  court 
was  clearly  right  in  Ite  ruling.  It  seems 
that  the  court  later,  on  another  motion,  chan- 
ged ite  mllog  on  this  question,  which  will 
he  noticed  hereafter.  See  Clatfe  t.  Tracy, 
<aied  at  tbis  tenn)  64  N.  W.  290. 

2.  At  the  trial  in  the  district  court  the  con- 
testant put  In  evidence  balloto'  M  returned 
to  the  auditor  from  the  dllFerent  voting  pre- 
cincts, under  rulings  of  the  court,  snd  tbe 
balloto  BO  counted  gave  to  the  contestant  a 
iDsJority  over  the  incumbent  of  18  votes, 
which  the  court  held  to  be  a  prima  facie  case 
for  contestant.  Tbe  incumlwnt  then  put  wit- 
nesses on  the  stand  who,  against  objections, 
were  pwmltted  to  testtty  that  certain  of  such 
ballots  sbovm  them  were  not  as  they  w&re 
voted  or  counted  by  the  judges  of  election. 
Contestant  Insisted  that  it  was  error  to  ad- 
mit the  testimony,  for  the  reason  that  no 
such  Issue  was  made  the  [heading.  We 
think  that  there  was  no  error  In  the  ruling 
of  tbe  district  court  In  this  respect  The  ia- 
MKS  were  such  that  contestant  assumed  the 
bardoi  of  lowing  tliat  he  had  received  a 
greater  number  of  votes  than  the  Incumbent, 
sod  to  do  that  he  put  in  evidence  the  ballots 
now  In  question,  with  others,  which  gave 
him  a  majority.  The  ballots  thus  In  evidence 
were  valtuble,  as  such,  because  of  their  Iden- 
tity as  those  cast  at  the  election.  The  proof 
tbst  they  came  through  the  channels  and 
from  the  custodian  provided  by  law  for  their 
preservation  and  keeping  gave  to  them  such 
a  prima  facie  character.  It  was,  then,  the 
right  of  the  incumbent  to  discredit  this  evi- 
dence, and  this  he  might  do  by  destroying 
the  identity  arising  from  the  prelimlnarr 
proofs.  We  do  not  think  that  proof  that 
tbe  proper  officers  have  done  the  things  pre- 
scribed In  the  law  for  the  preservation  of  the 
iiallots  in  tbe  condition  In  which  they  were 
i-anvassed  is  more  than  a  prima  facie  show- 
ing. To  hcdd  It  conclusive  would  be  bazard- 
iog  too  many  and  too  valuable  intereste  on 
the  Integrity  and  watchfulness  of  one  or 
more  public  officers.  If  we  assume  the  re- 
"ultB  anticipated  by  tbe  law  from  ^e  dis- 
charge of  their  duties  until  the  contrary  ap- 
pears, we  have  answered  evwy  requirement 
of  public  policy.  The  contestent  ui^res  that 
the  incumbent  should  have  amended  his 


pleadings,  and  alleged  an  alteration  of  tile 
ballots.  The  pleadings  clearly  Indicated  the 
line  of  evidence  to  be  used  to  determine  the 
issues.  No  nde  of  pleadli^  required  the 
Incumbent  to  assail,  by  averment,  the  kind 
or  character  of  tbe  evidmce  to  be  used  by 
tbe  contestent  Such  is  not  the  office  of  a 
pleading.  When  evidence  Is  oCTered,  ite  value, 
in  eveiT  important  particular,  Is  open  to 
question  Including,  If  documentary,  ite  genu- 
ineness. The  evidence  In  question  went  to 
the  genuineness  of  the  ballote,  and  we  think 
it  was  prt^rly  admitted.  * 

3.  At  the  clode  of  the  evidence  the  In- 
cumbent filed  a  motion  asking  the  court  to 
instruct  tbe  jury  to  find  tot  bim,  and  as- 
signing 12  grounds  therefOr.   The  record 

!  shows  that  the  motion  was  susteined  as  to 
eight  grounds  tfaere<^  and  one  of  them 

\  was  that  the  stetem«it  of  contest  was  not 
filed  within  20  days  after  the  canvass  of 
tbe  votes  by  the  judges  ot  election  In  the 
different  precincts,  being  the  same  proposi- 
tion before  passed  upon  In  a  motion  to  dis- 
miss the  statement  of  contest  We  Infer 
that  tbe  court  had  changed  Ite  mind  on  the 
legal  proposition  involved.  This  questlcm  we 
have  determined  In  the  first  division  of  the 
opinion,  and  need  not  notice  it  further.  By 
the  last  ruling  the  court  was  in  em^.  Con- 
testent states,  as  a  proposition  to  be  con- 
sidered under  this  ruling  of  tbe  court,  the 
following:  "(3)  Where  It  is  shown  that 
the  ballote  have  been  preserved  aiMi  pro- 
tected, as  the  law  provides,  and  there  is 
evidence  offered  tending  to  show  that  the 
ballote  have  been  changed,  can  the  court 
as  a  matter  of  law,  Ignm  the  ballote,  and 
say  that  no  Issne  of  fact  is  tendered  for 
the  jury  to  pass  upon?"  Tbe  incnmboit  de- 
clines such  a  prcqiosltlon,  and  states  the  fol- 
lowing as  the  one  arising  on  the  record: 
"Wbwe  there  is  some  evidence  tending  to 
show  that  the  ballote  have  been  preserved 
as  required  by  law,  and  there  Is  abundance 
of  uncontradicted  evidence  proving  beyond 
doubt  that  the  ballote  have  been  tampered 
with,  altered,  and  changed  since  they  were 
canvassed  and  counted  the  judges  of 
election,  Is  it  not  the  duty  ot  the  court,  as  a 
matter  of  law,  to  Ignore  the  ballots,  and 
direct  tbe  jury  to  return  a  verdict  for  In- 
cumbent?" This  difference  of  opinion  as  to 
what  question  pn^rly  arises  comes  from 
dlCTerent  views  as  to  the  effect  of  the  evi- 
dence offered  to  Impeach  the  verity  of  the 
ballote  put  In  evidence  by  contestant  This 
evidence  was  mainly,  if  not  entirely,  by 
clerks  and  judges  of  the  election  boards  in 
tbe  dlCFerent  preclncte,  and  was  <^  their 
recollections  as  to  tlw  different  ballote 
shown  them  having  been  voted  at  the  elec- 
tl<tn,  ^ther  at  all,  or  as  they  then  appeared. 
This  evidence  was  as  to  some  26  ballote, 
and  as  to  23  of  them  It  is  said  that  the  evi- 
dence is  uncontradicted  and  conclusive  of 
their  being  changed.  It  Is  because  of  this 
conclusive  character  of  the  evidence  that 
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the  incumbent  relies  on  the  proposition  stat-  '  the  proposltlcm  to  be  considered  Is  sub- 
ed  by  blrn  as  the  correct  one.  We  do  not  stantlally  tbla:  Where  ballots  are  admitte<l 
roDcnr  as  to  the  evidence  being  bo  couclu-  In  evidence  upon  preliminary  proof,  and 
sire.  W^e  think,  as  to  the  character  of  these  their  gennineQesB  Is  questioned  by  <h^1  ctI- 
partlcular  ballots,  the  evidence  is  In  con-  '■  dence,  does  the  oral  evidence,  as  a  matter  uf 
fllct.  It  Is  true  that  no  other  witnesses  are  law,  prevail,  and  are  tbe  ballots  to  be  dls- 
called  that  contradict  those  of  the  incum-  regarded?  With  the  proposition  thus  re- 
bcut,  but  tlie  fiillowlug  Is  a  provision  of  duced,  we  have  no  reason  to  tbink  there  is 
the  law  as  to  the  preservutlon  of  ballots  a  difference  of  opinion  as  to  tbe  law.  The 
after  they  are  canvassed  In  the  voting  pre-  oral  evidence  has  t-ertalnly  no  such  effect 
eincts:  "When  tbe  canvass  shall  havebeen  It  merely  presents  a  question  for  tbe  jary 
<-i>iiipleted  as  now  provided  by  law,  the  clerks  as  to  the  senuineness  of  the  ballots.  If  tbe 
Hhali  aunoance  to  the  judges  the  total  nuui-  ballots  are  found  to  be  not  genuine,  tbe  ef- 
her  of  votes  received  by  each  candidate;  at  feet  Is  to  be  determined  by  rules  of  law 
least  one  Judge  of  the  election  shall  pro-  ;  applicable  to  the  situation.  It  is  likely  true 
claim  in  a  loud  voice  the  total  number  of  i  that  a  situation  might  arise,  because  of  such 
votes  received  by  each  person  voted  for  and  I  a  confusion  of  good  and  bad  ballots,  that  all 
the  office  for  which  he  is  designated,  as  an-  |  should  be  excluded.  See,  In  this  particular, 
uouQced  by  said  clerks,  and  the  number  of  j  Hendee  v.  Hayden  (Xeb.)  60  N.  W.  1034. 
rotes  for  and  the  number  of  votes  against  |  It  may  be  stated  that  It  does  not  necessarUy 
any  proposition  which  shall  have  been  sub-  I  follow  that  because  some  of  the  ballots  in 
mitted  to  a  vote  of  the  people;  Immediately  |  evidence  or  that  are  offered  are  not  goialne 
:ifter  making  such  proclamation,  and  before  {  all  the  ballots  are  to  be  disregarded,  but 
separating,  the  Judges  shall  fold  In  two  folds  whether  or  not  such  a  result  Is  to  follow 
and  string  closely  on  a  piece  of  flexible  wire,  must  depend  on  the  situation  produced  by 
all  ballots  which  have  been  counted  by  them  '  such  ballots;  and  in  this  case  the  facts  do 
except  thostf  marked  'objected  to,*  unite  the  not  call  for  or  warrant  a  definite  holding  In 
ciulK  of  such  wire  in  a  firm  knot  seal  the  :  ttiis  respect,  l}ecause  It  does  not  appear,  by 
knot  in  such  manner  that  It  cannot  be  un-  :  a  proper  finding,  but  that  all  tbe  ballots  lu 
tied  without  breaking  the  float,  enclose  the  {  evidence  are  genuine.  We  think  the  case 
ballots  so  strung  in  an  envelope,  and  se^  '  should  have  gone  to  tbe  Jury  to  determine 
curely  seal  such  envelope  In  such  a  manner  :  the  genuineness  of  the  ballots  in  question, 
that  It  cannot  be  opened  without  breaking  i  with  Instructions  as  to  the  legal  effect  of  tbe 
the  seal,  and  retnni  said  ballots,  together  facts  as  conceded  or  found.  These  we  can- 
with  the  iHLCkage  with  the  ballots  marked  j  not  anticipate  In  this  case,  so  as  to  define  tbe 
'defective'  or  'objected  to'  In  such  sealed  |  course  of  procedure  on  another  trial.  It  may 
package  or  envelope,  to  the  proper  auditor,  '  be  well  to  guard  against  misconception 
clerk,  or  recorder,  as  the  case  may  be,  frcun  '  saying  that  we  do  not,  In  this  opinion,  denl 
whom  the  same  was  received,  and  such  ■  with  the  question  of  what  Is  a  legal  ballot,— 
oflicer  shall  carefully  pTeaerve  such  ballots  ;  that  Is,  one  so  cast  that  it  should  be  counted 
for  six  months,  and  at  the  expiration  of  '  In  the  canvass  by  the  Judges  of  election.— 
that  time  shall  destroy  them  by  burning  '  but  only  with  genulueucss  of  tbe  ballots  an 
without  previously  opening  the  package  or  ,  tbe  oncH  canvasRpd  by  the  Judges  of  elec- 
envelope."  Acts  21th  Geo.  Assem.  c.  33,  }  I  tlon.  This  much  is  said  to  avtrfd  an  Infer- 
os. There  was  evldi^ufe  as  to  the  observ-  I  ence  that  we  hold  that  the  Jury  Is  to  deter- 
anca  of  this  law,  more  or  less  conclusive,  |  mine  the  validity  of  a  ballot  wbnre  doubts 
that  we  tbink  overcomes  the  claim  that  tbe  i  arise  because  of  markings  or  tbe  condition 
testimony  of  these  witnesses  is  nticoutra'  In  which  It  was  cast  The  question  as  to 
^cted.  If  this  case  Is  to  be  retried,  it  is  the  legality  of  ballots  as  cast  is  not  before 
imptHiant  that  we  avoid  a  discussion  of  the  us.  Th«re  is  some  question  as  to  the  man- 
partlcnlor  facts  because  of  which  there  is  a  '  nw  in  which  the  ballots  were  put  in  evi- 
clalm  that  the  ballots  were  not  properly  drace,— as  that  they  were  offered  in  the 
preserved,  and  hence  tbe  conslderatifMi  of  sacks,  sealed,  and  uot  opened,  to  the  inspec- 
thls  point  Is  somewhat  ddlcate.  Our  thought  \  tlon  of  the  Jury.  This  was  done  upon  the 
will  be  apparent  If  we  assume  that  the  law  I  theory  that  there  was  no  dtttpote  as  to  ihr 
quoted  Is  carefully  observed.  Would  it  then  :  number  of  such  ballots,  nor  for  whom  they 
be  contended  that  the  testimony  of  witness-  i  were  cant.  Of  course,  if  the  facts  are  so  be- 
es as  to  th^r  recollection  of  tbe  condition  {  yond  question  that  the  court  may  state  them 
of  particular  ballots  from  among  many  oth-  i  as  facts  to  the  Jury,  the  evidence  Is  not  Im- 
ers  would  necessarily  ovcroome  what  would  i  portant.  There  seems  to  be  a  little  confn- 
be  tbe  natural  or  probable  result  of  such  sion  In  this  respect  In  this  case,  and  we 
an  observance?  We  think  that  no  snch  con-  think  that  on  another  trial  all  the  ballots 
tentlon  would  be  made.  If  not,  Is  It  not  the  In  evidence  should  go  to  the  Jury  to  be 
rule  that.  If  such  oliservance  Is  questioned,  countcdAin  the  obscnce  of  the  facts'  belnc 
Its  degree  should  be  determined,  and,  as  '  agreed  upon  or  conclusively  established, 
thus  fixed.  It  should  woi^h  ntrnliist  the  rcc-  There  are  no  other  questions  important  to 
oUection  <tf  the  wltnesHes?  Snoh  we  think  ,  be  connldered  In  Tlew  of  a  new  trial,  and 
to  be  the  rul&  It  seems  to  us,  then,  that  |  the  Judgment  Is  reversed. 
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STATE  T.  OONNERS. 
(Snpreme  Conrt  of  Iowa.    Oct  7,  1895.) 

InTBHT  to  COIIHIT  LaBCBXT— BbEAXINS  AMD  EK- 
TBRIKO— SeHTENCB. 

1.  Opening  a  screen  door,  not  faBtened.  bat 
hnng  on  spring  binges,  which  serve  to  keep  it 
dosed,  ia  a  breaking. 

2.  A  sentence  of  four  years  for  breaking 
and  entering  with  intent  to  commit  larcenr  will 
not  be  held  ezcesBive,  in  the  absence  of  anything 
in  tbe  record  showing  age.  character,  or  reputa- 
tion of  defendant,  or  mitigating  circumstances. 

Appeal  from  district  court.  Benton  county; 
■Tohn  R.  Caldwell,  Judge. 

Tbe  defendant  was  Indicted,  tried,  and  con- 
victed on  a  charge  of  feloniously  breaking 
and  entering  a  store  In  wbteh  goods,  wares, 
and  merdiandise  were  kept  for  sale,  use,  and 
d^KMlt,  wttta  int^t  on  the  part  of  defendant 
to  commit  tbe  crime  of  larceny,  and  he  ap- 
peals to  Oils  conrt  to  reverse  tlie  Judgment 
against  him. 

T.  H.  Mllntf.  for  appellant  Jesse  A.  Mil- 
ler and  Milton  Rraoley,  Atty.  Qm^  for  the 

State. 

ROTHROGE,  J.  Tbe  facts  attending  the 
c-ommisslon  of  tbe  alleged  crime  are  not 
really  In  dispute.  It  appears  that  one  W.  F. 
Donovan,  was  tbe  keeper  of  a  store  at  Belle 
Plalne,  and  that  In  the  evening  of  July  19, 
18M,  he  was  sitting  outside,  In  front  of  bis 
etore,  tbe  front  door  being  open.  The  perma- 
nent door  at  the  rear  of  tbe  room  was  alao 
open,  but  there  was  a  wire  screen  door,  which 
was  closed.  This  door  was  not  fastened  with 
a  latch,  it  was  bung  on  spring  hinges,  which 
served  to  keep  it  closed.  Tbe  defendant 
opened  this  door,  and  went  into  the  store, 
and  was  at  the  till  or  money  drawer,  and  the 
bell  in  connection  therewith  sounded.  About 
this  time  tbe  dcCuidant  was  dlacorered  and 
arrested. 

It  is  contended  In  defendant's  belialf  that 
tbe  opening  of  tbe  screen  door  was  not  a 
breaking,  within  the  meaning  of  the  statute. 
The  thought  of  counsel  appears  to  be  that,  as 
the  screen  door  was  a  mere  temporary  pro- 
tection against  flies,  and  not  a  permanent 
Aoor,  tbe  opening  of  it  was  not  a  breaking. 
It  has  long  been  h^d  that  tbe  raising  of  a 
latch  and  opening  a  door,  or  raising  an  un- 
fastened window,  to  gain  access  to  a  build- 
ing, Is  a  breaking.  So  it  has  been  held  In 
many  cases  that  tbe  pushing  open  of  a  closed 
door  will  constitute  an  actual  breaking.  See 
11  Am.  &  Eng.  Enc.  Law,  p.  1662,  and  au- 
thorities there  cited.  In  the  case  of  StntA  v. 
Held,  20  Iowa,  413,  It  was  expressly  held  tbat 
the  pushing  open  of  a  closed  door  Is  a  break- 
ing, within  the  meaning  of  the  law. 

2.  It  la  claimed  In  behalf  of  defendant  tbat 
he  was  intoxicated  to  such  a  degree  at  the 
time  he  entered  the  store  tbat  he  was  incapa- 
Ue  to  form  the  intent  to  commit  larceny. 
The  evidence  shows  ttiat  be  had  been  drink- 
log  Intozioitlng  llquoTB,  trat  it  was  a  fair 


question,  under  tbe  evidence,  for  the  ]nry  to 
determine,  whether  he  was  in  such  a  mental 
condition  as  to  form  the  criminal  intent 
Complaint  is  made  of  the  Instructions  to  the 
Jury  touching  tbe  defendant's  condition. 
The  objections  to  the  instructions  appear  to 
us  to  be  mere  criticisms,  without  sabstuntial 
merit  The  Jury  was  plainly  told  that,  in 
ordo*  to  find  the  defendant  guilty,  they  must 
be  satisfied,  beyond  a  reasonable  doubt,  that 
he  intended  to  steal  property  from  the  store, 
and  tbat  tbe  Intoxication  of  tbe  defendant  at 
the  time,  If  be  was  Intoxicated,  should  be' 
coiuldered  in  determining  tbe  Intent  ot  the 
defendant  These  Instmctions  properly  and 
sufficiently  directed  the  Jury  as  to  the  alleged 
drunken  condition  of  tbe  defendant 

S.  Tbe  defendant  was  sentenced  to  impris- 
onment In  the  penitentiary  for  four  years. 
It  is  claimed  that  the  punishment  la  excessive. 
There  is  notblng  in  the  record  showing  tbe 
age,  character,  or  reputation  of  the  defend- 
ant If  be  Is  young  In  years,  and  this  was 
his  first  offense,  and  up  to  the  time  of  com- 
mitting the  crime  his  reputation  for  honesty 
was  good,  the  sentence  would  be  severe.  He 
had  the  right  to  Introduce  evidence  of  his 
good  character.  In  the  absence  of  some  miti- 
gating facts,  we  think  we  ought  not  to  sit 
in  Judgment  on  the  punishment  Inflicted  upon 
him. 

No  other  question  In  tbe  case  appears  to  us 
of  sufficient  Importance  to  demand  special 
consideration.  The  Judgment  of  tbe  district 
court  la  affirmed. 


BTRONO  «t  at  T.  IMIO  et  al. 
fSnnreme  Cio&rt  of  Wisconsin.    Sept  26, 1895.) 

ASSiaHHSNT  rOR  BSKBFIT  OV  CkKDITOBS  — WHAT 

ConBTfrnTKs— Chattel  Mortgaqbs— 

Pkbferenceb. 
An  insolvent  debtor  gave  to  certain  cred- 
itors, who  were  his  relatives  and  friaids,  a 
chattd  mortgage  covering  all  his  property,  with 
<an  agreement  that  one  of  euch  creditors  should 
immediately  take  poHsession  of  the  property, 
OS  agent  and  trustee  fw  all,  sell  the  same,  and 
distribnte  the  proceeds  among  ihe  mortgagees, 
pro  rata.  Subsequently  two  other  creditors 
took  chattel  mortgages  on  the  same  property, 
with  knowledge  of  the  first  mortgage,  and  con- 
sented to  the  arrangement  made  at  that  time. 
Sdd,  that  all  tbe  chattel  mortga^  were  void, 
as  to  the  other  creditors:  the  entire  transaction 
being,  in  effect,  a  general  asirignment  with  pref- 
erences. Winner  v.  Hoyt,  66  Wis.  227,  &  N. 
W.  380,  followed. 

Appeal  from  circuit  court,  Sheboygan  coun- 
ty; N.  S.  ailson,  Judge. 

Action  by  George  Strong  and  another 
against  George  Imlg,  defendant,  and  Henry 
Kalk  and  others,  garnishees.  From  a  Judg- 
ment In  favor  of  the  garnishees,  plaintiffs  ap- 
peal. Reversed. 

On  tbe  6th  day  of  October,  1892,  the  de- 
fendant. Jacob  Imlg,  was  indebted  In  sev- 
eralty to  the  following  14  persons:  Let^ld 
Gutsch,  Charles  Imlg.  Julia  Imlg,  Adam 
Imlg,  Louis  Gutsch,  Oharles  S.  Weisee,  Otto 
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J.  Oatscb,  Hans  GutKch,  Henry  Imlg,  Louis 
OXberger,  John  Balzer,  Jr.,  Augusta  Breoh- 
tel.  Henry  W.  Kalk,  and  John  Stockdyke; 
all  being  his  relatives  or  i>ersonal  friends. 
Tlie  sums  due  to  such  persons,  respectively, 
amounted  in  the  aggregate  to  |9,936b  He 
had  other  creditors.  Including  plaintiffs,  and 
the  amount  of  all  his  indebtedness  largely 
exceeded  the  value  of  his  entire  property, 
tie  was  in  fact  absolutely  Insolvent,  and 
with  the  full  knowledge  of  such  insolvency 
on  the  part  of  the  said  14  creditors,  or  of  the 
person  or  persons  who  acted  for  them  in  the 
transactioD.  a  chattel  mortgage  was  made 
by  htm  to  such  creditors  to  secure  their  sev- 
eral claims,  covering  all  bis  property,  consist- 
ing of  a  stock  of  boots  and  shoes  and  some 
l>ook  accounts.  The  mortgage  contained  all 
the  usual  provisions  common  to  chattel  mort- 
gages, and  provided  as  follows:  "In  case  the 
mortgagees,  or  any  of  them,  at  any  time 
deem  the  said  property  or  the  said  debts,  or 
either  of  them.  Insecure,  they,  or  either  of 
them,  are  hereby  authorized  to  take  posses- 
sion of  the  mortgaged  property,  or  any  part 
thereof,  and  to  sell  the  same,  and  to  apply 
the  proceeds  as  provided."  At  the  time  of 
the  giving  of  the  mortgage  it  was  agreed  be- 
tween the  mortgagor  and  the  mortgagees 
present,  and  those  absent,  through  the  per- 
son authorized  or  who  assumed  to  act  for 
them,  that  one  of  such  mortKagoes  should 
take  immediate  possession  of  the  property, 
for  the  benefit  of  all  of  them,  and  apply  the 
same  under  the  terms  of  the  mortgage;  the 
purpose  being  to  pay  the  secured  claims  in 
full,  If  the  proceeds  should  be  sufficient  for 
that  purpose,  otherwise  pro  rata,  and,  If 
then*  was  more  than  enough,  then  that  the 
other  creditors  should  have  the  balance. 
Several  of  the  mortgagees  were  neither  pros- 
eut,  nor  had  any  knowledge  of  the  transac- 
tion. Henry  W.  Kalk,  one  of  the  mortgagees, 
immediately  after  the  execution  of  the  mort- 
gage, took  i>ossession  of  the  property,  pur- 
suant to  the  provisions  thereof  and  the  con- 
tem^raueous  verbal  agreement  referred  to, 
and  thereby  became  trustee  for  the  creditors 
named  therein.  Soon  after  the  making  of 
the  first  mortgage,  and  on  the  same  day,  de- 
fendant Imlg  gave  to  Charles  Ij.  Zschetzscfae, 
who  was  a  creditor  in  the  sum  of  ¥4,017,  a 
second  mortgage  on  the  property,  to  secure 
the  payment  of  such  indebteiluess.  Zschetz- 
sche  took  the  security  with  full  knowledge 
of  his  debtor's  insolvency  and  of  the  facts 
in  regard  to  the  first  mortgage,  and  consti- 
tuted Kalk  his  agent  to  handle  the  property 
In  trust  for  him,  subject  to  such  first  mort- 
gage. Soon  after  the  milking  of  the  second 
mortgage,  and  on  the  next  day,  defendant 
Imig  gave  a  third  mortgage  to  Nlles  T. 
Stickney,  who  was  aluo  a  crwlitor.  Stickney 
received  his  security  with  full  knowledge  of 
his  debtor's  lusolreucy  and  of  the  facts  in 
regard  to  the  prior  mortgages,  and  Imme- 
diately constituted  Kalk  bis  agent  to  bold 
and  administer  the  property  la  trust  for 


bim,  subject  to  the  rights  of  such  prior  mort- 
gages. Appellants  were  creditors  to  tbe 
amoimt  of  $1,323.25.  They  sued  to  recover 
the  same,  and  garnished  all  the  mortgagees. 
Judgment  was  rendered  in  their  favor 
against  the  principal  defendant  for  $1,452.76. 
and  In  favor  of  the  garnishees  for  costs. 
From  the  Judgment  In  tbe  garnishment  pro- 
ceedings this  ai^Mol  was  taken. 

G.  O.  Sedgwick  and  J.  S.  Andowm,  for  ap 
pellants.  D.  T.  Fbalen,  A.  a  Presoott.  Felix 
Benfey,  and  Simon  Qlllen,  for  rrapondenta. 

MARSHALL,  J.  (after  stating  the  facts). 
A  careful  study  of  this  case  falls  to  disclose 
any  reversible  error,  unless  the  court  erred 
in  falling  to  find  that  the  mortgages  given 
by  the  defendant,  Imig,  together  with  the 
verbal  agreement  mode  between  the  parties 
at  tlie  time.  In  connection  with  circumstances 
then  existing,  constitute  an  assignment  for 
the  benefit  of  creditors,  within  the  authority 
of  Winner  t.  Hoyt,  86  Wis.  227,  28  N.  W. 
380;  Maxwell  r.  SImonton,  81  Wis.  635,  61 
N.  W.  869;  Fuller  &  Fuller  Go.  v.  McHenry, 
83  Wis.  573,  53  N.  W.  890;  and  Northern 
Nat  Bank  v.  Weed,  86  Wis.  212,  06  N.  W. 
634.  The  statement  of  facts  preceding  this 
opinion  presents  a  case  where  on  Inaolrent 
debtor,  wishing  to  prefer  14  of  his  creditors, 
who  were  relatives  and  friends,  gave  them  a 
chattel  mortgage  covering  all  bia  property, 
coupled  with  an  agreement,  made  at  the 
time,  that  one  of  such- creditors  should  im- 
mediately take  possession  of  such  property, 
as  agent  and  trustee  for  all,  and  administer 
the  trust  in  accordance  with  the  mortgage 
and  such  agreement.  Subsequently  two 
other  creditors  took  chattel  mortgages  on  the 
same  property,  wltb  fall  knowledge  of  all  the 
facts  In  regard  to  the  first  mortgage,  and 
became  parties  to  the  arrangement  first 
made,  substantially  the  same  as  If  th^  had 
been  named  In  the  first  mortgage,  to  be  paid, 
— Zschetzsche  after  tbe  14  creditors,  and 
Stickney  last  All  the  parties,  from  first  to 
lost,  knew  that  the  noortgagor  was  hopeless- 
ly insolvent,  and  tbat  he  was  indebted  to  a 
large  amount  outside  of  tbe  claims  secured. 
Do  the  facts  and  clrcnmstancea  constitute 
an  assignment  for  tbe  benefit  of  creditors? 
Tbat  Is  the  question.  From  the  foregoing. 
It  is  needless  to  say  that  we  think  the  learned 
trial  Judge  erred  la  not  finding,  as  requested 
by  the  appellants,  that  at  the  time  of  the 
making  and  execution  of  the*  first  mortgage 
It  was  agreed  by  all  the  parties  interested 
lu  tbe  transaction  tbat  one  of  the  mortgagees 
should  take  Immediate  possession  of  the 
mortgaged  property,  in  trust  for  all  tbe 
mortgagees,  and  sell  the  same,  and  distribute 
tbe  proceeds,  after  paying  the  expenses, 
among  the  creditors  named  in  the  first  mort- 
gage, pro  rata,  until  all  were  paid  in  full, 
and  that  the  mortgagees  Zschetzsche  and 
Stickney  subsequently  became  parties  to 
such  agreement   In  Winner  t.  Hoyt  It  was 
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ilistliictly  held  that  chattel  moirtgages  and  as- 
signments of  accounts,  transferring  the  en- 
tire property  of  an  insolvent  debtor  to  cer- 
tain of  his  creditors,  with  Intent  tliat  one  of 
such  creditors,  for  himself  and  as  agent  for 
the  others,  sbonld  take  possession,  and  con- 
vert such  property  Into  money,  and  divide 
the  same,  pro  rata,  among  such  favored  cred- 
itors, are  in  effect  general  assignments  for 
the  benefit  of  creditors,  with  preferences, 
and  void  as  to  the  other  creditors.  This  rule 
has  stood  the  test  of  repeated  reviews,  and 
is  so  Intrenched  in  the  Jurisprudence  of  this 
state  that  It  Is  not  liable  to  be  modified; 
and  vrhenever  a  case  Is  presented  coming 
sqnarely  within  such  rule,  there  will  be 
no  hesitation  in  applying  it,  to  prevent  the 
statutes  of  this  state  on  the  subject  of  vol- 
untaFT  assignments  for  the  benefit  of  cred- 
itors, and  against  preferences,  from  being 
violated. 

Counsel  for  respondents  cite  several  cases 
decided  In  this  court  to  show  that  this  case 
Is  not  within  the  rule  stated,  but  a  brief  ex- 
amination of  them  will  show  plainly  that 
they  differ  from  Winner  v.  Hoyt  and  this 
't-aw,  as  well.  In  several  material  particulars. 
In  Crlbb  v.  Ulbbard,  Spencer,  Bartlett  &  Co., 
77  Wis.         4«  N.  W.  IttS.  there  were  two 
ehattel    mortgages   taken   as  independent 
transactions,  without  collusion,  each  creditor 
acting  for  himself  to  secure  a  claim  due  to 
him  alone.    One  of  the  mortgagees  held  a 
elaim  which  accrued  to  hlro  originally,  and 
one  that  he  had  purchased.    The  mortgiigeH 
did  not  cover  all  the  property  of  the  mort- 
gagor, and  there  was  no  agreement  for  a 
trustee  to  act  for  all  partleo.    In  Menzes- 
helmer  v   Kennedy,  75  Wis.  411.  44  N.  W. 
-608,  an  insolvent  debtor  gave  two  chattel 
mortgages  upon  his  proi>erty  to  two  of  hiH 
creditors,  to  secure  their  respective  claims. 
One  of  the  mortgagees  acted  for  himself,  and 
HS  agent  for  the  other.   There  was  no  under- 
standing between  the  debtor  and  creditors 
that  they  should  take  possession  of  the  prop- 
erty.   In  Mlchelstetter  v,  Welner,  82  Wis. 
»)1,  52  N.  W.  435,  there  were  three  chattel 
mortfcages,  each  given  to  secure  a  distinct 
claim.    No  agreement  to  take  possession  was 
made  at  the  time  of  the  execution  of  the 
uiortgagee,  and  afterwards  the  property  was 
turned  out  to  the  attorney  for  the  mortgages 
in  satisfaction  of  the  Indebtedness  secured. 
The  court  held  that  the  whole  transaction 
was  simply  a  transfer  of  property,  made  ab- 
solutely by  way  of  full  imyment  and  satis- 
faction of  debts,  and  constituted  really  but 
an  ordinary  conveyance.    It  is  needless  to 
review  the  other  cases  cited.   They  all  differ 
In  essential  particulars  from  Winner  v.  Hoyt 
and  the  case  under  consideration.    In  Crlbb 
v.  Hibbard,  Spencer.  Bartlett  &  Co.,  77  Wis. 
1H)8,  4(J  N.  W.  1*18;   Ingram  v.  Osborn,  70 
Wis.  IW,  3,-.  N.  W.  304;  and  other  cases  In 
this  court,— it  is  laid  down  that  the  test,  in 
order  to  determine  the  question  of  whether 
a  trausaetloB  amounts  to  an  assignment  for 


I  the  benefit  of  creditors,  is  that:  'There  must 
be  a  trustee,  creditors,  and  cestui  que  trust 
who  can  compel  an  enforcement  of  the  tmst, 
I  In  order  to  constitute  such  an  assignment;" 
j  but  *it  Is  not  essential  that  a  trustee  should 
;  be  named  as  such  in  the  instrument"  (Crlbb 
[  V.  Ilibbai-d,  Spencer,  Bartlett  &  Co.,  supra). 
>  or  be  specifically  named  at  all  at  the  time  of 
I  the  transaction,  if  it  is  definitely  agreed  that 
there  shall  be  a  trustee  In  fact,  to  hold  the 
property  and  administer  it  as  such.    Nor  Is 
it  essential  that  all,  in  order  to  be  bound, 
should  be  parties  to  the  transaction  at  the 
'  outset.    They  will  be  equally  bound  If,  with 
the  knowledge  of  the  facts,  they  become  par- 
ties afterwards,  as  In  the  case  of  Zschetzsche 
and  Stiekney  in  this  case.    Neither  Is  it  es- 
sential that  the  transfer  should  be  made  di- 
rectly to  the  trustee.    If  made  directly  to 
'  creditors,  covering  all  the  insolvent's  prop- 
1  erty,  coupled  with  an  agreement  that  all  such 
!  property  shall  be  Immediately  turned  over  to 
one  of  the  creditors,  or  some  third  party,  to 
act  aa  trustee  for  all,  that  Is  sufficient.  We 
have,  then,  ail  the  elements  to  bring  this 
case  within  Winner  v.  Hoyt  and  the  other 
cases  cited,  following  and  approving  It,  show- 
ing a  clear  violation  of  the  statutes  of  this 
state  on  the  subject  of  asslguments  for  the 
benefit  of  creditors,  and  prohibiting  prefer- 
ences In  such  assignments.   To  sustain  the 
Judgment  appealed  from,  on  the  facts  dis- 
closed, would  render  it  perfectly  easy  for  any 
Insolvent  debtor  to  make  an  assignment  for 
the  benefit  of  creditors,  with  preferences,  by 
merely  executing  a  chattel  mortgage  direct- 
ly to  hla  creditors,  covering  all  his  property, 
;  with  an  agreement  that  one  of  such  cred- 
itors should  take  immediate  possession  of 
i  the  mortgaged  property,  and  administer  It 
'  for  the  benefit  of  all.  In  the  order  named  in 
the  mortgage,  aud  thereby  nullify  the  stat- 
i  utes  on  the  subject. 

The  chattel  mortgages  should  have  been  . 
held  void,  and  the  garnishee  defendants  loeld 
liable.  The  Judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded,  with  di- 
rections to  render  Judgment  In  favor  of  the 
plaintlffB,  in  accordance  with  this  oplnton. 


NICHOLSON  V.  COLBMAN  et  aL 
(Supreme  Court  at  Wisconsin.  Sept  20,  189S.) 
Appeal— Rbv  I  Bw. 

The  findings  of  tfie  trial  court  will  be 
sustained,  unless  contrary  to  the  dear  prepon- 
derance of  evidence. 

Appeal  from  Winnebago  county  court;  O. 
D.  Cleveland,  Judge, 
j  Action  by  Henry  W.  Nicholson  against 
Daniel  B.  Coleman  and  another  to  restrain 
waste.  From  a  Judgment  dismissing  the 
complaint,  plaintiff  appeals.  Affirmed. 

I  B,  E.  Van  Keureu,  for  appellant  John  S. 
I  Maxwell,  for  respondents. 
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1CAB8HALL,  3.  The  facts  necessary  to 
present  tbe  questions  raised  are  substantial- 
ly as  follows:  In  October,  1893.  Henry  W. 
Kiabolsou,  appellant,  sold  to  Daniel  B.  Cole- 
man, one  of  the  respondents,  a  farm,  togeth- 
er with  some  personal  property,  conslstlUK 
principally  of  11t6  stock  and  crops  raised  on 
the  farm,  and  machiiierv.  for  the  sum  of 
$10,000,  and  paid  on  such  purchases  In  cash 
$3,700.  For  the  balance  the  vendee  gave 
promissory  notes,  secured  by  a  mortgage  on 
the  farm.  Subsequently  Frank  Hurd,  while 
In  possession  of  the  mortgaged  premises  un- 
der Coleman,  and  by  his  authority,  before 
any  payment  had  been  made  on  the  notes, 
cut  therefrom  90  cords  of  wood,  worth  $180, 
which  wood  was  standing  piled  on  the  land 
aX  the  time  of  the  trial.  Some  other  acts 
were  done  by  the  respondents  alleged  to  con- 
stitute waste.  At  the  time  of  the  commence- 
ment of  the  action  the  security  was  worth 
about  $7,800,  and  the  amount  due  on  the 
notes  and  mortgage  was  somewhat  less.  The 
trial  court  found  that  Coleman  had  a  license 
to  cut  the  wood  from  the  mortgaged  prem- 
ises, and  apply  the  proceeds  from  a  sale  of 
the  same  on  the  notes;  and  that  no  waste 
bad  been  committed,  other  than  the  cutting 
of  wood  under  such  license.  Api>ellaut's 
counsel  challmgee  such  flndings,  but  they 
must  be  sustained  unless  contrary  to  the 
clear  preponderance  of  cTldence.  Bacon  v. 
Bacon,  83  Wis.  147;  Tallman  r.  Fitch,  49 
Wis.  197,  5  N.  W.  492;  McDonald  t.  Sstate 
of  Kelly,  70  Wis.  108.  85  N.  W.  296:  CarroU 
T.  Little,  73  Wis.  62,  40  N.  W.  582.  We 
think  the  eridence  supports  the  findings  ex- 
cepted to,  and  shows  that  Coleman  bad  a 
license  to  cut  the  wood,  given  both  before 
and  after  the  mortgage  was  delivered.  The 
evidence  to  show  that  personal  property  in- 
cluded In  the  sale  to  respondent  had  been  re- 
moved from  the  farm  was  properly  excluded. 
The  mortgage  did  not  cover  such  property; 
therefore  its  removal  could  not,  in  any  event, 
constitute  waste.  It  follows  that  the  Judg- 
ment dismissing  the  complaint  was  dearly 
proper,  and  should  be  affirmed.  The  Judg- 
mmt  of  the  county  court  Is  affirmed. 


BIETZLOFF  v.  GLOVER. 
(Supreme  Court  of  Wisconsin.  Sept.  26,  1895.) 

SlATun  or  Fbadds— Pabol  Fkomisb  to  Pat 

Debt  of  Anotobil 
Where  a  written  lease  of  a  farm  pro- 
vides that  the  leBBor  shall  furnish  the  lessee 
with  moupy  to  carry  it  on,  an  oral  promise  by 
the  lessor  to  pay  the  wnfres  of  a  farm  hand  em- 
ployed by  the  lessee  will  not  render  him  liable 
therefor. 

Appeal  from  circuit  court,  St.  Croix  coun- 
ty; E.  B.  Bimdy,  Judge. 

Action  by  Louis  BletzluQ:  agaiust  John  E. 
Glover  for  wages.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed. 

Glover  owned  a  farm,  which  he  leased  to 
we  Sweet  The  lease  contains  this  provi- 


sion: "Said  first  part?  [Glover]  agrees  to 
furnish  such  money  as  shall  be  necessary  to 
carry  on  the  said  farm  during  the  coming 
season,  or  any  subsequent  season."  There 
was  also  a  proviso  tliat  Sweet  should  pay 
Interest  on  all  money  advanced  to  him  under 
this  proviso  of  the  lease.  Sweet  employed 
the  respondent  upon  the  farm.  When  re- 
spondent quit  work,  Sweet  owed  him  $81.90, 
for  which  he  gave  him  what  he  calls  "a 
time  check."  Before  the  respondent  quit 
work.  Glover  bad  told  Sweet  to  send  re- 
spondent to  him,  and  he  would  pay  him  off. 
Respondent  presented  hlu  time  check  to 
Glover  for  payment.  GloTer  did  not  pay  it. 
but  offered  to  pay  tialf  then,  and  the  rest  in 
a  few  days.  This  action  was  th^  beguu. 
There  was  verdict  and  judgment  for  re- 
spondent for  the  amount  of  the  time  dieck, 
from  which  the  appeal  is  takoL 


Baker  &  Helms,  for  appellant. 
Klnneyt  'o'  respondent 


A.  J. 


NEWMAN,  J.  (after  staUng  the  facts). 
Glover  could  not  l>e  bound  by  his  oral  prom- 
ise to  pay  the  debt  of  Sweet  to  the  respond- 
ent (Rev.  SL  i  2307;  Wiliard  v.  Bossbard. 
68  Wis.  454,  32  N.  W.  638)  unless  the  whole 
transaction  amounted  to  a  novation.  Nova- 
tion, as  applied  to  this  case,  means  simply 
the  substitution  of  a  new  debtor  In  the  place 
of  an  old  one,  with  Intent  to  release  the  old 
one.  This  transaction  did  not  amount  to  a 
novation,  for  two  reasousr  <1)  Sweet's  debt 
to  respondent  was  not  rxtlngulshed,  bo  there 
was  no  substitution  of  debtors  In  fact 
{Gulchard  v.  Brande,  57  Wis.  534,  15  N.  W. 
7G4;  16  Am.  &  Eng.  Enc.  Law,  p.  8&i,  and 
cases  cited  In  note  3,  page  865,  and  cases 
cited  In  note  1);  and  (2)  Glover  was  not  a 
debtor  to  Sweel^  and  was  incapable  of  be- 
ing substituted  (Gaston  v.  Owen,  43  Wis. 
103).  Glover  was  not  a  debtor  to  Sweet 
His  undertaking  to  advance  money  to  Sweet 
did  not  create  the  relation  of  debtor  and 
creditor  between  them.  In  this  connection 
the  word  "debt"  imports  a  sum  of  money 
arising  upon  contract  and  not  a  mere  claim 
for  damages.  Zlnn  v.  Kitterman,  2  Abb. 
Prac.  (N.  S.)  202.  For  a  breach  of  Glover's 
undertaking  to  him.  Sweet  would  have  a 
remedy  by  action  for  his  damages  occasion- 
ed by  the  breach,  or,  possibly,  for  a  speciSc 
performance  of  the  undertaking,  but  not  as 
for  the  recovery  of  a  debt  So  no  valid  ob- 
ligation was  created  by  the  oral  promise. 
Nor  can  the  action  be  maintained  on  the 
theory  of  an  undei*taltlng  for  the  respond- 
ent's benefit  His  benefit  was  not  the  ob- 
ject of  the  undertaking.  Whatever  benefit 
he  might  derive  from  it  is  merely  Incidental 
and  Indirect.  The  undertaking  was  not  to 
pay  Sweet's  debts,  or  bis  hired  men.  It  was 
to  advance  money  to  Sweet  to  enable  him  to 
carry  on  the  farm.  It  was  not  Intended  to 
make  Glover  a  guarantor  of  Sweet's  use  of 
the  money  advanced,  or  that  be  would  use 
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It  to  pay  the  men.  Glover's  undei-taklng  to 
Sn-eet  could  be  fully  satisfied,  and  the  men 
mtfclit  Btlll  remain  unpaid.  It  Is  entirely  un- 
like any  of  tbe  contracts  upon  which  a  re- 
corery  by  third  parties  has  been  upheld  by 
tbis  court.  16  Am.  &  En^.  Bnc.  Law,  S88, 
and  cases  cited  In  note  2.  Tbe  Judgment  of 
the  drcolt  court  is  reversed,  and  the  cause 
remanded  for  a  new  tilaL 


In  re  ROSENBORG. 
(Supreme  Court  of  Wisconsin.   SepL  26.  1805.) 

CONTXHPT  IN  pRBaSKCE  OF  CoURT. 

Under  Rev.  St  §  3478,  providins  that 
any  misconduct  committed  in  the  immediate 
presence  of  the  court  may  be  punished  summa- 
riljr  by  fine  or  imprisonment  or  both,  a  judgment 
debtor  who  disobers  tbe  oral  direction  of  the 
court  requiring  him  to  answer  questions  as  to 
his  property  in  a  creditor's  action  may  be  com- 
mitted by  the  court  until  he  performs  the  re- 
nnired  act   63  N.  W.  1065,  affirmed. 

On  motion  for  rehearing.  For  former  re- 
port, see  63  N.  W.  1065. 

NEWMAN,  J.  This  contempt  Is  plainly 
punishable  under  chapter  150  of  the  Revised 
Statutes,  for,  although  it  Is  made  a  criminal 
contempt  by  section  2565,  Rev.  St..  Its  pun* 
lAment  as  a  civil  contempt  Is  plainly.  In 
terms,  and  In  detail,  provided  In  chapter  150. 
It  is  a  criminal  offense  and  something  more. 
It  is  not  only  contumacy  towards  the  court, 
but  It  tends,  necessarily,  to  defeat  the  reme- 
dies of  tbe  parties.  Under  either  statute^ 
such  contempt,  when  committed  In  the  im- 
mediate presence  of  the  court.  Is  to  be  pun- 
ished summarily.  Rer.  St.  H  2566,  3478.  And 
when  It  Is  yet  in  tbe  power  of  the  delinquent 
to  perform  the  act  required,  he  Is  to  be  com- 
mitted only  until  he  shall  have  performed  the 
act  required,  and  until  he  shall  have  paid 
such  fine  as  shall  be  imposed,  and  the  costs 
and  expenses  of  tbe  proceedings.  Id.  f  3491. 
In  this  case  there  waa  no  fine  or  costs  Im- 
posed. It  was  a  simple  ease  of  commitment 
until  the  act  required  should  be  performed.  It 
seems  to  be  plainly  authorized  by  tbe  statute. 
'Inhere  is  nothing  in  State  v.  Lonsdale,  48  Wis. 
348,  4  N.  W.  390,  which  is  In  conflict  with 
this  view  of  the  statute.  In  that  case  the 
contempt  alleged  consisted  in  tbe  refusal  of 
Lonsdale  to  answer  certain  Interrogatories 
propounded  to  him  when  giving  his  deposi- 
tion as  a  witness  before  a  court  commissioner. 
Tbe  proceeding  to  punish  him  for  the  con- 
tempt was  under  section  4066  of  tbe  Revised 
Statutes.  Lonsdale  was  committed  until  he 
should  answer  the  Interrogatories,  not  only, 
bat  until  he  should  pay  a  fine  of  $221.17,  Im- 
posed as  costs  and  expenses  of  the  proceed- 
ings. The  court  say  (page  368,  48  Wis.,  and 
pnge  390,  4  N.  W.):  "We  are  unable  to  find 
In  It  Ithe  case]  any  feature  which  brings  It 
within  the  statute  authorizing  the  court  in 
BQch  proceedings  to  adjudge  Indemnity  to  the 
aggrieved  party.  Instead  of  Impoaing  a  fine 


ui>nu  the  ofTeuder.  We  must  hold,  therefore, 
that  the  order  is  unauthorized  by  law,  and 
f(H*  that  reason  It  must  be  reversed."  This 
case  presents  no  such  question.  In  this  case 
neitherflne  nor  Indemnity  was  Imposed.  That 
part  of  the  order  which  committed  Lonsdale 
until  he  should  auswer^whlch  Is  the  same 
order  complained  of  in  this  case— does  not 
seem  to  have  been  even  questioned  in  that 
case;  and  nothing  Is  said  in  tbe  decision 
which  Is  perceived  to  be  In  conflict  with  the 
view  which  the  court  lias  taken  of  this  case. 
In  re  Pierce,  44  Wis.  411,  does  not  touch  the 
question.  That  was  a  case  of  purely  criminal 
contempt,  punishable  under  chapter  117  of 
tbe  Revised  Statutes,  sections  2565  (subdivi- 
sion 6)  to  2S68,— while  this  is  a  civil  con- 
tempt aa  wdl,  punishable  under  chaptw  160. 
Ttn  motlw  for  a  rebearinc  la  denied. 


DIBTZ  T.  GITT  OF  NEENAH  et  aL 

(Supreme  Court  of  Wisconsin.  Sept  26,  1895.) 

Tbial  bx  Court— Findikos — Nonsuit — Rbstbaix- 
iNo  Sale  of  Land  poh  Speoial 
Assessment. 

1.  Rev.  St  S  2863,  requiring,  on  a  trial  of  a 
question  of  fact  by  the  court  a  decision  in  writ- 
ing, stating  the  facta  found  and  conclusions 
of  law  thereon,  applies  to  equitable  as  well  as 
legal  actions. 

2.  Judgment  of  nonsuit  Is  proper  only  In 
strictly  legal  actions. 

3.  Provisions  of  a  city  charter  for  making 
assessments  for  sewers,  which  contain  no  pro- 
vision for  notice  of  the  assessment  proceedings 
to  the  property  owner,  are  unconstitntional. 

4.  Eqmty  will  restrain  a  sale  of  land  under 
a  roedal  assessment  that  is  void  for  want  of 
authority  in  the  council  to  make  it.  Hixon  v. 
Oneida  Co.,  K2  N.  W.  446,  82  Wis.  &16,  dis- 
tinguished. 

Appeal  fix>m  drcult  court,  Winnebago  coun- 
ty; George  W.  Bumell,  Judge. 

Action  by  William  Dletz  against  the  city 
of  Neenah  and  others  to  enjoin  defendants 
from  collecting  and  enforcing  a  special  as- 
sessment by  sale.  From  a  judgment  of  non- 
suit, plaintiff  appeals.  Reversed. 

This  action  was  brought  to  enjoin  tbe  col- 
lection and  enforcement  of  a  special  tax  or 
assessment  levied  by  the  common  council 
against  the  plalntilTs  premises  in  the  city  of 
Neenah  for  bulldiug  a  sewer  about  200  feet 
therefrom.  The  special  tax  or  assessment 
had  been  carried  into  the  tax  roil  by  order 
of  the  common  council,  and  the  roll  had  been 
delivered  to  the  defendant  Balrd.  the  city 
treasurer,  for  collection,  and  It  was  charged 
that  it  had  become  an  apparent  lien  or  cloud 
on  tbe  plaintiff's  title  to  said  premises,  but 
that  It  was  void  for  various  reasons,  set  out 
in  the  complaint,  among  which  was  tbe  ob- 
jection that  the  provisions  of  the  city  char- 
ter and  amendments  tn  relation  to  levying 
special  taxes  and  assessments  for  sewer  pur- 
poses were  unconstitutional  and  void,  as  no 
provision  was  made  for  giving  notice,  either 
actual  or  constructive,  to  lot  owners,  of  the 
proceedings  for  tbe  levying  of  tbe  assess- 
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ment,  at  any  stage  before  the  said  special 
tax  or  assessmeDt  was  levied  or  charged.  It 
further  appeared  that  the  defendant  Intended 
and  would  enforce  said  assessment,  unless 
restrained  In  the  manner  prescribed  br  law, 
which  would  result  in  a  sale  and  conveTance 
of  said  premises  to  satisfy  the  same.  After 
answer,  and  at  the  trial,  the  defendants  de- 
murred to  the  complaint  ore  tenus  for  want 
of  equity,  but  the  demurrer  was  overruled. 
At  the  conclusion  of  the  plaintiff's  evidence, 
the  court,  upon  the  motion  of  the  defendants, 
nonsuited  the  plaintiff,  but  did  not  make  any 
finding  of  facts  or  conclusions  of  law.  Judg- 
ment was  given  tliat  the  plaintiff  take  noth- 
ing by  his  action,  and  that  his  comidaint  be 
dismissed,  with  taxed  eimta,  from  which  he 
appeated. 

Byron  S.  Sanders  and  M.  0.  Phillips,  for  ap- 
pellant  J.  0.  KerwlUf  for  respondents. 

PINNEY,  J,  (after  staUng  the  facts).  There 
is  no  practice  known  by  which  the  plaintiff 
in  an  eauitable  action  may  be  nonsuited  for 
a  failure  to  produce  evidence  to  support  bis 
cause  of  action.  Such  a  moti<m  can  be  made 
and  allowed  only  In  strictly  legal  actions. 
The  coarse  pursued  In  the  present  Instance 
was  clearly  Irregular.  The  court  shoidd  have 
made  a  proper  finding  of  facts  and  conclu- 
sions of  law,  pursuant  to  statute  (Rev.  St  | 
'J863),  and,  if  of  the  opinion  that  the  plain- 
tiff, upon  bis  own  showing,  had  not  made 
out  his  case,  should  have  dismissed  his  com- 
plaint. The  object  of  the  statute  in  requir- 
ing a  finding  of  facts  and  conclusions  of 
law  seems  to  be  not  only  to  show  what  was 
really  adjudicated,  but  to  facilitate  a  review 
of  the  case  on  api>eal  upon  exceptions  to 
the  findings;  and  while  it  has  been  held  that 
lack  of  or  defects  In  the  findings  are  not 
ground  of  reversal  in  an  equity  case,  if  the 
Judgment  Is  supported  by  the  evideuce  (Jones 
V.  Jones,  71  Wis.  513,  38  N.  W.  88;  Wilkin- 
son v,  Wilkinson,  59  Wis.  557.  18  N.  W.  527), 
still  we  think  that  the  statute  la  obligatory 
upon  the  court,  and  that  the  better  practice 
is  to  make  such  findings,  and  that  the  prac- 
tice pursued  in  the  present  case  is  to  be 
discouraged.  The  statute  is  that:  "Upon  a 
trial  of  a  question  of  fiict  by  the  court,  its 
decision  shall  be  given  in  writing,  and  filed 
with  the  clerk  within  twenty  days  after  the 
court  at  which  the  trial  took  place.  Judg- 
ment upon  the  decision  shall  be  entered  ac- 
cordlngi}',  as  of  the  term  at  which  the  cause 
was  tried,  and  the  Judge  shall  state  in  his 
decision  separately:  (1)  The  facts  found  by 
him;  (2)  his  conclusions  of  law  thereon." 
Although  an  appeal  in  equitable  actions  is, 
In  substance,  a  new  trial,  there  can  be  no 
doubt  we  think,  that  the  legislature  intended 
to  require  that  findings  In  equitable  actions 
shall  be  made  lu  like  manner  aa  in  legal 
actiouti. 

2.  The  Pity  charter  (chapter  184.  Priv.  & 
Loc  Laws  18S3J  contains  no  provision  for 


giving  any  notice,  either  actual  or  construe* 
tive,  at  any  stage  of  the  proceeding,  In  mak- 
ing an  assessment  or  levying  special  taxes 
against  the  property  of  lot  owners  for  build- 
ing sewers,  nor  does  It  In  fact,  authorize  any 
such  tax  or  asBerameot  The  only  provision 
purporting  to  confer  pow^  upon  the  common 
council  to  make  such  assessments  is  found 
in  chapter  6,  Prlv.  Sc  Loc.  Laws  1885.  amend- 
atory of  the  charter,  adding  a  new  section 
(86a),  which  reads  as  follows:  "Sewers, 
drains  or  ditches  may  be  made  or  dug  or 
repaired  by  the  common  council,  at  the  cost, 
charge  or  expense,  in  whole  or  In  part,  as  the 
council  may  determine,  of  the  lot  or  lots 
which  may  be  benefited  thereby,  and  tlie 
common  council  shall  apportion  such  coats, 
charges  and  expenses  among  and  on  such 
lots,  in  such  proportion  or  amount  as  said 
common  council  shall  deem  such  lots  bene- 
fited thereby,  and  such  amounts  shall  be  lev- 
led  and  assessed  upon  said  lots  as  a  special 
tax,  and  be  Inserted  in  the  tax  roll  first  made 
out  thereafter,  and  collected  as  other  special 
taxes  are;  said  work  may  be  done  by  the 
common  council  or  men  In  Its  employ,  or  let 
out  by  contract  to  some  third  party."  It 
will  be  seen  that  the  act  makes  no  provision 
whatever  for  any  notice  to  the  property  own- 
er at  any  stage  of  the  proceeding  before  the 
Issue  of  the  tax  warrant.  It  has  been  re- 
peatedly held  that  "assessments  for  local  im- 
provements can  be  sustained  only  upon  the 
theory  that  the  lots  or  lands  upon  which 
they  are  laid  are  specially  benefited  thereby; 
that  a  law  authorizing  such  assessments  with- 
out reference  to  benefits  would,  in  its  opera- 
tion, take  property  for  public  benefit  without 
compensation,  or  take  property  from  one  p^- 
son  for  the  benefit  of  another,  and  in  either 
view  would  be  unconstitutional."  Stuart  v. 
Palmer,  74  N.  Y.  189,  and  cases  there  cited. 
The  power  of  the  legislature  to  Impose  taxes 
and  assessments  for  public  purposes  is  un- 
limited, except  as  restrained  by  constitutional 
provisions,  and  is  the  exercise  of  the  highest 
attribute  of  sovereignty;  but  in  ail  such  cases 
there  must  be  an  apportionment  of  the  bur- 
den, either  among  the  property  owners  gen- 
erally, or  the  property  specially  benefited  by 
the  local  Improvement  the  cost  of  which  Is 
to  be  assessed  against  such  property;  and 
a  tax  or  assessment  upon  property,  arbitra- 
rily imposed,  without  reference  to  some  sys- 
tem of  Just  apportionment  cannot  be  upheld. 
Property  cannot  be  taken  by  the  right  of 
eminent  domain  without  some  notice  to  the 
owner,  or  some  opportunity  on  his  part  at 
some  stage  of  the  jwoceeding.  to  be  beard  as 
to  the  compensation  to  ■l>e  awarded  him. 
Hood  V.  Finch.  8  Wis.  381;  Seifert  v.  Brooks, 
34  Wis.  443;  State  v.  Fond  du  Lac,  42  Wis. 
287;  Knndlnger  v.  City  of  Saginaw,  59  Mich. 
361.  26  N.  W.  634;  State  V.  City  of  Oahkoeh, 
84  Wis.  559,  54  N.  W.  1095.  Certainly  It 
cannot  be  maintained  that  by  aaseesments 
made  without  notice  to  the  lot  owner  his 
property  may  be  assessed  to  one-haU  or  mora 
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of  Its  value,  and  be  be  deprived  of  It  without 
an  opportunity  to  be  beard.  It  baa  often 
been  held  that  "it  Ib  a  rule  founded  upon  the 
first  principles  of  natural  Jiutlce  tbat  a  cltl- 
len  Bball  not  be  deprived  of  bla  life,  liberty, 
or  property  without  an  opportunity  to  be 
beard  in  defense  of  bis  rlgbts,  and  that  the 
eonstltotlonal  provision  tbat  no  person  shall 
be  deprived  of  these  without  'due  process  of 
law,'  has  Its  foundation  In  this  rule."  "Due 
process  of  lew"  Is  required  In  every  proceed- 
ing by  which  a  citizen  may  be  deprived  of 
life,  liberty,  or  property,  whether  the  proceed- 
ing be  Judicial,  administrative,  or  executive. 
In  general.  It  reaulres  *'an  orderly  proceed- 
ing, adapted  to  the  nature  of  the  case,  in 
which  the  citizen  has  an  opportunity  to  be 
beard,  and  to  defend,  enforce,  or  protect  his 
rights.  A  bearing  or  an  opportunity  to  be 
heard  Is  absolutely  essential.  We  cannot  con- 
ceive of  *due  process  of  law'  without  this;" 
and  the  necessity  of  notice  of  the  time  and 
plaoe  of  such  hearli^  Is  conclusively  im- 
pHed.  Stuart  v.  Palmer,  supra;  Welmer  v. 
Bunbury,  80  Mich.  201;  Davidson  v.  New 
Orleans,  96  U.  S.  97;  Butler  v.  Supervisors, 
26  Mich.  22;  Thomas  v.  Oalu,  35  Mich.  106; 
State  v.  BQllngs  (Minn.)  57  N.  W.  794;  Silen- 
cer V.  Merchant,  125  TT.  S.  3.o5,  8  Sup.  Ct. 
921.  In  Pblladdpbla  v.  Miller,  49  Pa.  St. 
440,  A^ew,  J.,  speaking  of  taxation,  says: 
"Notice,  or  at  least  the  means  of  knowledge, 
is  an  essential  element  of  every  Just  proceed- 
ing which  affects  the  rights  of  persons  or  of 
property."  Cooley,  Tax'n,  265;  Overing  v. 
Poote,  66  N.  T.  23^',  Murray's  Lessee  v.  Im- 
provement Co.,  18  How.  272.  We  have  not 
been  referred  to  any  case  holding  that  tbe 
constitutional  guaranty  of  "due  process"  of 
law  does  not  extend  to  cases  of  local  assess- 
ments, and  the  necessity  of  notice  In  such 
cases  is  maintained  by  the  clearest  Implica- 
tion in  Meggett  v.  City  of  Eau  Claire,  81  Wis. 
381.  61  N.  W.  666,  In  which  the  assessment 
In  question  was  maintained  upon  the  ground 
that  the  proceedings  prescribed  and  taken  In 
that  case  amounted  to  notice  and  "due  pro- 
cess" of  law,  and  that  no  other  notice  need 
be  given.  Tbe  rule  as  to  what  would  c<hi- 
Btltute  notice  was  carried  quite  as  far  In 
that  case  as  we  think  It  should  be.  and  we 
do  Hot  feel  Inclined  to  extend  the  rule  In  re- 
spect to  proceedings  so  harsh,  arbitrary,  and 
summary  as  these.  We  hold,  therefore,  that 
the  want  of  any  provision  for  notice,  either 
ftctual  or  constructive,  of  the  proceedings  In 
making  assessments  for  sewers,  renders  the 
provisions  of  section  OOa  in  the  city  charter 
unconstitutional  and  void,  and  that  the  as* 
sessmeot  cannot  be  maintained. 

3.  The  case  made  by  tbe  complaint  and  evi- 
dence shows  tbat  the  proceedings  Instituted, 
and  which,  It  Is  charged,  tbe  defendants  In- 
tend to  carry  to  a  conclusion,  will  result  in 
casting  a  cloud  upon  the  title  of  the  plaintiff. 
The  certlflcates  of  sole  and  deed.  If  Issued  in 
the  usual  manner,  would  not  be  void  upon 
ttipir  face,  but  prima  fade  valid;  and  a  re- 


sort to  extrinsic  evidence  would  be  necessary 
Id  order  to  Impeach  and  overthrow  them. 
The  doctrine  has  long  been  settled  in  this 
state  tbat  a  court  of  equity  will  Interfere  to 
prevent  a  cloud  upon  the  plalntlfTs  title, 
when  his  lands  are  threatmed  to  be  sold  upon 
a  void  tax  or  assessment.  Beaser  v.  City  of 
Ashhind,  88  Wis.  28,  30,  61  N.  W.  77,  and 
cases  cited. 

4.  The  record  shows  that  the  circuit  court, 
in  refusing  the  rt^lef  sought,  based  its  ar< 
tion  upon  tbe  case  of  Hlxon  v.  Oneida  Co., 
82  Wis.  516,  62  N.  W.  445,  In  which  It  was 
sought  to  restrain  the  enforcement  and  col- 
lection of  taxes  for  general  purposes,  which 
were,  In  a  genera]  sense,  an  equitable  bur- 
den against  all  property  liable  to  taxation, 
and  were  to  be  made  a  legal  charge  by  pro- 
ceedings to  apportion  this  equitable  burden; 
and  It  was  held  necessary  to  show,  in  order 
to  obtain  equitable  relief,  that  the  taxes  lu 
question  were  not  only  invalid,  but  inequi- 
table. Here  there  was  no  antecedent  duty  or 
burden,  even  In  the  most  general  sense.  The 
proceeding  here  initiated  was  to  create  such 
a  cbat^e  or  duty,  and  tbe  law  under  which 
tbe  common  council  acted  was  unconstitution- 
al and  void;  so  no  duty  or  charge  whatever 
was  crea;ted.  In  the  former  case  there  was 
tbe  power  to  raise  money  to  meet  certain 
public  necessities  and  obligations,  but  in  tbe 
present  case  there  was  no  such  authority, 
and  all  tbat  was  done  was  by  the  exercise  of 
lawless  power.  The  distinction  between  the 
cases  is  clear.  The  mlo  In  Hlxon  t.  Oneld:i 
Co.  Is  not  applicable  to  assessments  which 
are  void  for  want  of  Jurlsdlctltui  on  the  part 
of  the  common  council  to  make  them.  Beaser 
V.  City  of  Ashland,  supra.  The  Judgment  of 
the  circuit  court  is  reversed,  and  the  case  Is 
remanded,  with  directions  to  grant  the  re 
lief  demanded  by  tbe  plaintiff's  complaint. 


B.\8Mi:SKN  et  al.  t.  NEW  YORK  LIFB 
INS.  CO. 

(Siqireme  Goort  of  Wisconsin.  20, 1896.) 

Lips  Insukasce—Foufkitubr— Waives. 

Seven  months  after  default  In  payment 
of  the  annual  premiom  on  a  life  insurance  poli- 
cy, the  aagured  sent  the  money  to  the  company, 
with  a  letter  from  its  medical  examiner  as  to 
his  health.  Tbe  money  was  placed  to  his  cred- 
it, but  the  company  wrote  him  at  once,  insistinjc 
on  a  medical  examination  and  certificate.  Ht> 
refused  to  do  anything  farther,  and  demanded  a 
receipt  for  the  premium,  or  a  rehim  of  bis  mon- 
ey. The  company  immediately  wrote  Its  local 
agent.  Insisting  on  a  medical  examination;  but 
the  money  was  not  rctnrned,  and  the  assured 
was  not  advised  of  the  company's  last  letter  be- 
fore be  died  of  consumption,  six  days  after  it 
was  written.  ifWt/,  that  the  company  waived  the 
forfeiture  of  the  policy. 

Appeal  from  St  Grolx  circuit  court;  B,  B. 

Bundy,  Judge. 

Action  by  Dora  H.  Hasmusen  and  others 
against  the  New  York  Life  Insurance  Coni- 
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peny  on  a  life  iDsurance  policy.  From  a 
Judgment  for  plalatlffs,  defendant  appeals. 
Affirmed. 

This  action  Is  brought  to  recover  upon  a 
policy  of  life  Insurance  Issued  by  the  defend- 
ant company  upon  the  life  of  one  Emll  K.  C. 
Rasmuaen.  The  policy  was  issued  Decem- 
ber 26, 1890,  and  required  the  payment  of  an 
annual  premium  of  $369  on  Octot>er  28tli  of 
each  year  tor  20  years,  and  contained  a  pro* 
vision  tliat  the  policy  should  become  void  if 
the  annual  premium  was  not  paid  when  due, 
and  all  prerious  payments  should  be  forfeit- 
ed. The  policy  also  contained  a  provision  to 
the  eftect  that  no  agent  could  extend  the 
time  for  paying  a  premium,  or  waive  any 
forfeitnre,  and  that  this  power  sfaonld  only 
be  exercised  by  the  president,  vice  president, 
and  actuary  of  the  company.  The  first  two 
annual  premiums  were  paid,  but  the  premi- 
um which  fell  due  October  28,  1802,  was  not 
paid  when  due.  Prior  to  the  28th  of  Octobe. , 
1880,  and  ever  since  that  time,  the  defendant 
has  maintained  at  Milwaukee,  Wis.,  an  offlCf^ 
called  the  "Wisconsin  Branch  Office,"  In 
which  were  certain  agents,  whose  duties 
were  to  superintend  the  local  agents  in  cer- 
tain portions  of  the  state  of  Wisconsin;  to 
receive  applications  for  insurance,  and  for- 
ward them,  for  approval,  to  the  home  office, 
at  New  York  City;  to  collect  premiums  on 
policies  In  force  in  the  territory  under  its  ju- 
risdiction; to  deliver  policies  Issued  by  the 
home  office;  and  to  transact  all  business 
with  policy  holders  within  its  territory,  sub- 
ject to  the  approval  of  the  home  office,  at 
New  York  Olty.  After  January  1,  1893,  one 
Bnckner  was  the  agent  of  the  defendant  In 
charge  of  the  books,  business,  and  corre- 
tipondence  of  the  defendant  conducted  at 
said  Wisconsin  branch  office;  and  one  Can- 
dee  was  an  employe  of  the  company  at  Mil- 
waukee, and  assisted  in  the  transaction  of 
business  with  the  defendant  In  the  Milwau- 
kee office,  under  the  title  of  "agency  direct- 
or." In  the  month  of  April.  1893,  one  Borch- 
senius.  acting  on  behalf  of  Emit  K.  C.  Ras- 
nniKeu,  visited  the  Wisconsin  brandh  office 
aforesaid,  and  offered  to  pay  to  said  Buck- 
ner  the  premium  on  said  policy  which  bad 
become  due  October  28,  1892.  Upon  the 
making  of  this  offer.  Buekner  stated  to 
Borchsentus  that  in  order  to  reinstate  said 
policy  It  would  be  necessary  to  pay  6  per 
cent,  interest  uiwn  the  premium  from  Octo- 
ber 28,  1892,  and  also  to  produce  a  letter 
from  Dr.  J.  B.  Patrick,  who  was  the  regu- 
larly appointed  physician  of  the  company  at 
the  Tillage  of  Baldwin,  Wis.  On  the  3d  of 
May.  1893,  Emil  K.  C.  Rasmuaen  sent  to  the 
Milwaukee  office  a  draft  for  S372.86,  being 
the  October  premitun,  with  5  per  cent,  inter- 
est thereon,  and  Inclosed  at  the  same  time  a 
letter  from  Dr.  Patrick  to  the  effect  that 
"Mr.  Rasmusen  appears  to  be  in  as  gooa 
health  as  I  have  seen  him  In  the  past  three 
or  four  years  that  I  have  known  hlra."  On 
the  6th  of  May.  1893,  the  agent  Buekner 


transmitted  to  the  home  office  a  letter  an- 
nouncing the  receipt  of  Rasmuseu's  remit- 
tance, and  inclosing  Dr.  Patrick's  statement, 
and  requesting  the  return  of  the  renewal  re- 
ceipt On  the  same  day  Buekner  acknowl- 
edged the  receipt  to  Rasmusen  of  the  draft 
and  Dr.  Patrick's  statement,  and  stating 
that  the  health  statemrat  had  been  forward- 
ed to  the  home  office,  and  that  upon  the  re- 
turn of  the  renewal  receipt  It  would  be  vent 
-to  Rasmusen.  On  the  11th  day  of  May,  1893. 
a  letter  was  sent  from  the  home  office  to  the 
Wisconsin  branch  office,  signed  by  the  pretf- 
Ident  of  the  company,  stating  that  the  com 
pany  would  entertain  a  proposition  for  the 
reinstatement  of  Rasmusen's  policy  upon  the 
receipt  of  the  health  certificate  after  a  med- 
ical examination  by  Dr.  Patrick.  On  the 
15th  day  of  May,  1893,  Buekner  wrote  to 
Rasmusen,  stating  that  the  company  requir- 
ed a  medical  examination  by  Dr.  Patrick, 
and  inclosing  a  blank  for  such  examination, 
and  requesting  him  to  have  the  same  made 
at  an  early  date.  The  draft  which  Rasmu- 
sen had  sent  to  the  Wisconsin  office  Msy  3d 
had  been  placed  to  the  credit  of  the  policy 
account  of  Rasmusen,  and  to  hla  personal 
credit,  on  the  books  of  the  Milwaukee  agM- 
cy.  On  the  ISth  day  of  May.  1893.  on  re- 
ceipt of  the  letter  last  named,  Rasmusen 
sent  a  letter  to  the  Milwaukee  office  of  the 
defendant  company,  dated  at  River  Palls. 
Wis.,  where  he  then  was  staying,  that  he 
did  not  expect  there  would  be  so  much  red 
tape  in  the  matter;  that  Mr.  Borchsenius  in- 
formed him  that  it  would  only  be  necessar?- 
to  have  Dr.  Patrick  write  a  letter  In  regard 
to  his  health,  and  send  such  letter  with  the 
premium  and  Interest  at  5  per  cent.  Tbe 
letter  then  says:  "I  believe  X  have  fully  met 
your  reljuirements,  and,  unless  yon  send  re- 
ceipt for  premium  paid,  yon  will  kindly  re- 
turn amount  of  (372.86.  Yours,  B.  Ras- 
musen." This  letter  was  received  at  the 
Milwaukee  office  in  due  course  of  mail,  and. 
on  the  22d  day  of  May.  Bnckner  transmitted 
It  to  the  home  office,  with  a  letter  of  his  own. 
In  which  he  advised  the  company  to  accept 
the  premium  <m  the  letter  from  Dr.  Patrick 
already  forwarded.  This  last-named  letter 
was  received  at  the  home  office  May  24, 1883. 
and  was  immediately  answered  by  a  letter 
dated  on  that  date,  and  received  at  tbe  Mil- 
waukee branch  office  May  26,  1893,  in 
which  the  company  say  that  they  required  a 
health  certificate,  and  that,  if  this  was  ex- 
plained to  Mr.  Rasmnsm  so  that  be  onder- 
stood  It,  they  were  sure  there  would  be  no 
trouble.  No  letter  was  sent,  either  by  tbe 
Milwaukee  branch  office  or  tiie  hune  ofllce, 
to  Mr.  Rasmusen,  after  the  receipt  ot  his 
letter  of  May  18th,  already  mentioned;  bat  on 
the  26th  day  of  May,  1898,  Candee  wrote  a 
letter  to  Dr.  Patrick,  stating  the  substance  of 
the  letter  of  the  24th  Inst,  from  the  home 
office.  Inclosing  a  blank  health  certificate, 
and  asking  him  if  he  could  consistently  fill 
In  and  ^gn  a  blank  and  return  it  Dr. 


Digitized  by 


Google 


Wla.)  BA»MUSEN  9.  NEW  TORE  LIPB  IKS.  CO.  30;! 


Patrick  dtd  not  reply  to  tbls  letter,  and,  on 
the  30th  day  of  May,  Raamosen  died,  and 
the  erldence  tendB  to  show  that  he  died  of 
consumption.  The  case  was  tried  by  the 
court,  jury  being  waived,  and  upon  the  fore- 
going facts  the  court  held  tbat  the  company 
had  waived  the  forfeiture  and  reinstated  the 
policy;  and  judgment  for  the  plaintiffs  was 
rendered  upon  the  policy,  from  which  the 
defendant  has  appealed. 

V.  W.  Downer,  Jr.,  and  Flandran,  Squires 
&  Cntcheon,  for  appellant.  Baker  &  Helms, 
for  respondents. 

WINSLOW,  J.  (after  stating  the  facts). 
The  Insured  failed  to  pay  the  premium  due 
October  28, 1892.  He  tendered  It  to  the  Wis- 
consin branch  office  May  8,  1883,  with  hiter- 
eot  The  money  was  received,  placed  to  his 
credit,  and  the  matter  referred  to  the  home 
office.  The  home  office  replied,  Insisting  on 
a  medical  ezazolnatlon;  and  this  demand 
was  commonicated  to  Rasmusen,  by  letter. 
Hay  16,  1893.  He  replied  May  18.  1893, 
eubetantlaUy  refusing  to  do  anything  further, 
and  demandli^  that  a  receipt  for  tbe  Dre- 
mium  be  sent  blm,  or  that  bis  money  be  re- 
turned. This  letter  was  received  by  the  Wls- 
conrin  branch  office  on  or  before  May  22. 
1893.  and  by  the  home  <^ce  May  24,  1893; 
but  the  money  was  not  returned,  nor  was 
any  letter  or  communication  of  any  kind  sent 
to  Rasmusen,  either  from  the  home  office  or 
tbe  Wisconsin  office.  Rasmusen  died  May 
30, 18^.  The  vital  and  oontrcdllng  question 
in  the  case  la  whether  the  company  has,  by 
Its  conduct,  waived  the  forfeiture  resulting 
from  the  failure  to  pay  the  premium  due  Oc- 
tober 28,  1892.  It  iB  weU  established  that 
upon  default  In  payment  of  tbe  premium  the 
policy  did  not  become  absolutely  void,  but 
voidable  only,  at  Mie  election  of  tbe  insurer. 
Webster  v.  Insurance  Co.,  36  Wis.  67.  Be- 
ing put  to  Its  election  as  to  which  course  It 
would  take  when  it  received  Rasmusen's  mon- 
ey, It  eonid  not  sleep  upon  Its  intention  to 
avoid  the  policy,  to  the  prejudice  of  the  as- 
sured. Appleton  Iron  Co.  v.  British  Amer- 
ican Assur.  Co..  46  Wis.  23, 1  N.  W.  9,  and  BO 
N.  W.  1100.  Two  courses  were  open  to  It: 
It  poulci  declare  the  policy  forfeited,  and  re- 
turn the  money,  or  it  couM  keep  the  money, 
and  reinstate  tbe  policy;  but  it  could  not 
keep  the  money,  and  still  Insist  on  the  for- 
feiture. Especially  could  It  not  do  this  after 
receiving  Rasmusen's  letter  of  the  18th  of 
May,  which  was  a  distinct  demand  for  a  re- 
newal receipt,  or  a  return  of  tbe  money. 
The  duty  of  making  an  election  became  then 
immediate  and  imperatlva  All  the  essential 
facts  were  nnderstood.  The  company  knew 
that  an  act  of  forfeiture  had  taken  place; 
that  tbe  insured  declined  to  submit  to  a  med- 
ical examination;  and  tbat  he  had  placed 
his  money  In  their  hands,  and  demanded 
either  reinstatement  or  the  return  of  bis  mon* 
«ir.  These  wrae  all  tbe  facta  which  It  was 


essential  for  them  to  know  In  order  to  act 
advisedly.  It  was  not  Incumbent  on  the  In- 
sured to  state,-  In  the  absence  of  inquiry,  tbe 
condition  of  his  health.  Rockwell  v.  In- 
surance Co.,  27  Wis.  372.  The  principle  Is 
familiar  that  If  an  Insurance  company  re- 
ceives and  retains  a  premium  when  It  has 
knowledge  of  an  act  of  forfeiture,  until  after 
a  loss  has  occuired,  it  will  eCFectually  waive 
the  forfeitore.  So,  In  tbls  case,  if  It  had 
appeared  without  explanation  that  the  Insur- 
ance company  silently  retained  Rasmusen's 
premium  after  the  receipt  of  tbe  lett^-  of 
May  18tb,  demanding  a  renewal  receipt  or 
the  return  of  the  money,  from  May  24th  un- 
til after  May  30th,  when  Rasmusen  died,  we 
apprehend  tbere  could  be  no  qnestlon  In  the- 
mlnd  of  any  one  but  tbat  tbe  company  had 
elected  to  receive  the  money  and  reinstate 
the  policy.  Authorities  are  not  needed  to 
sustain  this  proposition.  Now,  suppose  It 
liad  ap[>eai'ed  that  tbe  officers  of  the  comim- 
ny,  while  retaining  the  money,  still  did  not 
intend  to  keep  it  absolutely,  but  only  until 
they  bad  explained  to  Rasmusen  tbe  kind  of 
a  health  certificate  necessary,  and  further 
that,  though  they  had  ample  time  to  make 
such  explanation,  they  never  did  so,  but  re- 
mained sllrat,  and  allowed  Rasmusen  to  die 
with  no  knowledge  of  their  philanthropic 
Intention.  Would  the  company's  election  to 
keep  the  money  and  reinstate  the  policy  be 
any  less  decisive  because  of  the  couched 
Intention?  We  think  not.  Tbe  case  last 
supposed  is  substantially  the  case  before  us. 
The  company  retained  the  money,  as  It  now 
claims,  for  the  purpose  of  giving  Baamuaen 
an  opportunity  to  procure  a  proper  health 
certificate;  but  they  kept  their  Intention  ep- 
tlrely  to  themselves  and  tlielr  physician  at 
Hammond,  and  Rasmusen  died  without  any 
reply  to  his  peremptory  letter  of  tbe  18th  of 
May,  and  clearly  entitled  to  believe  tbat  his 
money  had  been  retained  absolutely,  and  bis 
policy  reinstated.  It  is  sometimes  said  that 
a  waiver  is  a  matter  of  intention,  and  does 
not  occur  unless  Intended.  This  Is  inaccu- 
rate, to  say  the  least  Doubtless,  the  act  out 
of  which  the  waive:  Is  deduced  must  be  an 
intentional  act,  done  with  knowledge  of  tbe 
material  facts,  but  It  cannot  be  necessary 
that  there  should  be  an  intent  to  waive. 
Such  a  rule  would  allow  a  secret  Intention 
to  defeat  the  legal  effect  of  unequivocal  and 
deliberate  acts.-  May,  Ina  (3d  Ed.)  §  508. 
In  tbe  present  case  we  think  that  by  Inten- 
tionally, and  in  silence,  retaining  the  de- 
layed premlnm  after  receipt  of  the  letter  of 
May  18th,  until  after  Rasmusen's  death, 
when  tbere  was  ample  time  to  have  returned 
it  or  communicated  Its  Intention  to  Rasmu- 
sen before  he  died,  the  company  must  be  held 
to  have  waived  the  act  of  forfeiture  and 
reinstated  the  policy.  There  are  no  other 
questions  In  the  case  which  are  of  Impor- 
tance enough  to  donand  dlscusdon.  ilndg- 
moit  affirmed. 
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STATE  ex  rel.  STARKWEATHER  v.  COM- 
MON COUNCIL  OP  CITY  OF 
SUPERIOR. 

(Supreme  Court  of  Wisconrin.  Sept.  26. 1895.) 

Rbkuval  01  CiTT  Officers— PuWBH  of  Coamvu. 
— Validitt  of  Procbbdinos — COK 

RTITCTIONAL  LaW, 

1.  Superior  City  Charter  (Lawi  1891,  e. 
124)  S  21,  proTidinK  that  "every  officer  elected 
or  appointed  to  any  office,  except  watchmen, 
policemen  and  firemen,"  may  be  removed  by  a 
vote  of  three-fourthfi  of  all  me  members  of  the 
council,  when  chars^s  are  preferred  agatnat 
him,  includes  the  mayor,  DotwlthBtandlng  the 
seeminff  inconsistency  of  another  clause,  which 
declares  that  "the  mayor  may  Busoend  any 
officer  agamst  whom  ohargea  have  oeen  pre- 
ferred, until  the  disposition  of  the  same," 

2.  Hie  power  to  remove  city  officers  for 
cause,  conferrod  on  the  oouncil  by  Superior 
City  Charter  (Laws  1891,  c.  124)  S  21.  is  mere- 
ly adminiBtrattvc,  and  such  section  is  not.  there- 
fore, unconstitutional,  as  a  grant  of  judicial 
powers  to  a  nonjudidal  body. 

3.  Under  the  power  given  to  the  Superior 
Hty  council  by  Its  charter  (Laws  1891,  c.  124) 
I  21,  to  hear  and  determine  charges  against  a 
city  official,  and  remove  him  for  cause,  the  fact 
that  one  alderman  signed  the  charges  on  which 
the  mayor  Is  to  be  tried,  and  that  another  will 
disdiarge  the  mayor's  duties  in  case  the  latter 
is  removed,  does  not  disqnalify  such  members 
from  sitting  In  the  case,  nor  render  the  pro- 
t>eedings  void. 

4.  lie  proceedings  before  the  council  for 
the  removal  of  a  offidal,  under  Superior 
City  Charter  (Laws  1891,  c  124)  |  21,  ara  not 
invalid  because  the  witnesses  were  sworn  by 
the  chairman  of  the  committee  of  the  whole, 
sitting  under  the  aothority  of  the  council  for  the 
purpose  of  taking  evidence  on  the  charges,  nor 
because  the  aldermen  did  not  take  a  special 
oath. 

6.  An  investigation  by  a  city  council  Into 
the  official  conduct  of  a  city  officer  is  not  gov- 
erned by  the  strict  rales  of  criminal  trials  at 
Iftw,  and,  though  the  charge  is  not  drawn  with 
l^e  precision  of  an  indictment,  it  is  sufficient  if 
it  acquwnts  defendant  with  the  snbstanoe  of 
the  accusation  against  him. 

6.  On  the  trial  of  a  mayor  before  the  dty 
council  for  official  misconduct,  it  was  shown 
that  the  chiefs  of  the  fire  and  police  d^art- 
ments.  with  the  approval  of  the  mayor,  who 
was,  under  the  charter,  head  of  such  depart- 
ments, solicited  the  firemen  and  policemen  for 
contributionB  to  reimburse  the  mayor  for  cam- 
paign expenses,  and  collected  large  sums,  which 
were  turned  over  to  that  official.  Hdd  to  Justi- 
fy  the  removal  of  the  mayor  from  office. 

CertioraTl  by  tha  state  of  WIbcodsIh,  ou 
tbe  relation  of  Charlea  8.  Starkweather,  to 
the  common  council  of  the  city  of  Superiof, 
to  review  tbe  proceedings  of  that  body  re- 
moving relator  from  the  .office  of  mayor. 
Order  of  removal  affirmed. 

At  the  AprU  election,  1896,  Charles  S. 
Starkweather,  the  rehitor,  was  elected  mayor 
of  the  city  of  Superior,  and  tliereafter  duly 
qualified  and  entered  upon  tbe  duties  of  his 
office.  On  the  2d  day  of  July.  1S85,  Angus 
McQuticn.  oue  of  the  aldermen  of  said  dty, 
filed  ^th  the  common  council  charges  of 
official  misconduct  against  the  relator.  It  la 
only  necessary  to  set  forth  one  of  the  char- 
ges oio  made,  being  charge  No.  6,  upon  which 
the  relator'  was  afterwards  found  guilty,  and 
removed  from  office  by  the  council.  Tba 


said  charge  Is  as  follows:  "I  hereby  rtiarge 
that  the  said  Charles  8.  Starkweather  did. 
on  and  between  the  let  day  of  May  and  the 
6th  aaj  of  June,  18UC,  willfully  extort  la  his 
office  as  mayor  of  the  city  of  Superior  and 
as  chief  of  police  and  bead  of  tbe  fire  de- 
partment of  the  city  various  smns  of  money 
from  various  policemen  and  firemen  in  the 
said  city,  contrary  to  section  4650  of  the  Re- 
vised Statutes  of  the  state  of  Wisconsin." 
Upon  tbe  filing  of  said  charges  the  council 
adopted  a  resolution  designating  the  5th  day 
of  July  as  a  day  of  hearing.  On  that  date 
the  relator,  by  his  counsd,  filed  a  -motion 

i  that  the  proceedings  be  dismissed,  on  the 
ground  that  the  council  had  no  jurisdiction 

I  or  authority  to  try  btm  upon  the  charges. 

,  This  motion  was  overruled  by  a  vote  of  ten 
to  eight.  At  this  meeting,  and  also  at  tbe 
meeting  held  July  6th,  the  r^ator  occupied 
the  chair  as  presiding  officer  of  the  council. 
At  the  close  of  the  meeting  of  July  6th  an 
adjournment  was  taken  to  the  8th  day  of 
July  for  the  special  business  of  considering 
the  charges  against  the  mayor.  On  the  even- 
ing of  the  Sth  day  of  July  the  mayor  took 
the  chair  on  tbe  opening  of  the  meeting,  and 
directed  the  city  clerk  to  call  the  roll,  where- 
upon Alderman  Atkinson  moved  that  the 

i  president  of  the  council  take  the  chair  and 
call  the  council  to  order.  This  motion  wax 
declared  out  of  order  by  the  mayor,  and  It 
appears  that  thereupon  the  mayor  again  or- 
dered the  dty  clerk  to  call  the  roll,  and  Al- 
derman Atkinson  put  his  motion  to  the  house, 
and  nine  aldermen  voted  "aye,"  two  "no." 
and  the  balance  refused  to  vote  on  the  ques- 
tion. At  tfala  time  there  was  evidently  great 
confusion  in  the  council  meeting,  and,  ac- 
cording to  the  claim  of  counsel  for  the  re- 
lator, a  motion  was  made  and  seconded  that 
the  council  adjourn  to  Thursilay  evening  fol- 
lowing, on  which  eight  aldermen  voted  In 
the  affiiinatlve  and  none  In  the  negative,  and 
the  mayor  declared  the  meeting  adjourned. 
According  to  the  return  made  to  the  writ, 
however,  it  appears  that  after  Alderman  At- 
kinson's motion  was  declared  carried,  Mr. 
Howe,  president  of  the  council,  requesteti 
Alderman  Green  to  take  the  chair,  which  he 
did,  and  requested  the  city  derk  to  call  the 
roll,  and,  upon  his  refusal,  proceeded  to  call 
the  roll  himself,  which  showed  ten  members 
present.  At  this  Juncture  the  mayor,  city 
clerk,  and  a  portion  of  the  aldermen  left  the 
council  chamber,  and  ten  aJdermen  remained, 
who  proceeded  to  do  business.  Upon  mo- 
tion, which  was  carried  by  vote  of  ten  "ayes" 
and  no  "noes,"  the  relator  was  required  to 
answer  the  charges  preferred  against  him. 
The  relator  not  being  present,  the  plea  of  not 
guilty  was,  on  motion,  entered  In  his  behalf. 
It  was  then  moved  and  carried  that  the  coun- 
cil proceed  to  take  testimony  upon  the  char- 
ges, and  for  that  purpose  the  council- resolv- 
ed itself  into  a  committee  of  the  whole.  Al- 
derman Green  was  elected  chairman  of  the 
committee  of  the  whole,  and  Alderman  At- 
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klnsoD  secretary.  The  committee  of  the 
whole  then  proceeded  to  take  a  large  amount 
of  testlmoDr  on  the  rarious  charges,  and  ad- 
Jonrned  from  day  to  day,  as  the  occasion  re- 
quired. The  committee  met  on  the  evenings 
of  July  8th,  »th,  10th,  and  11th,  but  at  none 
of  tliese  times  did  the  mayor,  nor  his  attor- 
neys, nor  the  city  cl^k,  nor  five  of  the  al- 
demen.  attend,  untU  the  meeting  on  the 
evening  of  July  11th,  at  which  time  all  the 
last-named  persons  attended,  that  being  the 
erenisg  which  the  mayor  and  his  friends 
'Claimed  the  council  had  adjourned  to.  The 
committee  of  the  whole  refused  to  recognise 
the  adjournment,  and  proceeded  with  the 
taking  of  testimony.  Thereafter,  also,  the 
mayor  and  his  tMunsel  and  the  five  aldmnen 
participated  In  the  proceedings.  July  12th, 
mayor's  counsel  filed  a  motlun  to  dismiss,  be- 
cause the  committee  was  illegally  organized, 
had  nev^  been  appc^nted,  and  because  the 
council  had  not  conrened  July  lltb,  and  be- 
cause Aldermen  Howe  and  ilcQueen  were 
Incompetent  to  sit.  This  motion  was  or^- 
mled.  The  committee  continued  to  take  tes- 
timony from  day  to  day  until  July  ]5tb,  when 
it  arose,  and  reported  progress  to  the  coun- 
cil, and  secured  permission  to  sit  again,  and 
thei-eafter  continued  to  take  testimony  until 
July  29th,  when  It  arose,  and  repcH^ed  the 
testimony  to  the  council.  On  Jnly  2&th,  after 
the  testimoDy  for  the  prosecution  was  in,  the 
relator  mored  that  the  charges  be  dismissed, 
because  the  council  had  no  jurisdiction,  and 
was  illegally  composed,  and  because  there 
had  been  a  failure  of  proof  to  sustain  the 
cliarges.  Tills  motion  was  oTermled.  At 
meetings  of  the  council  held  on  July  2&th, 
30tb,  31at,  and  August  1st,  the  testimony 
taken  by  the  committee  of  the  whole  was 
read  In  council,  and  at  the  meeting  of  Au- 
gust 1st.  aftOT  argument  by  couocU,  a  reso- 
lution was  adopted,  by  a  Tote  of  serenteen 
to  one,  by  the  common  council,  declaring 
that  chai:ge  N9.  6  liad  been  proven,  and  re- 
moTing  the  mayor  from  his  office.  At  the 
regular  meeting  of  the  common  council  held 
Aognst  8th  the  relator  was  present  and  at- 
tempted to  preside  at  the  council  meeting, 
but  Alderman  Howe,  president  of  the  coun- 
cil, demanded  the  chair,  and  was  sustnlned 
by  the  common  council,  whereupon  the  re- 
lator vacated  the  chair.  Thereupon  the  re- 
lator filed  an  affidavit  in  this  court  for  a 
writ  of  certlOTarl. 

S.  N.  Dickenson  and  Heber  McHugh,  for 
relator.  W.  C.  Owen  and  Geoi^  0.  Cooper, 
for  respondent 

WINSLOW,  J.  (after  stating  the  facts). 
The  relator's  material  objections  will  be 
taken  up  In  their  order,  as  made. 

1.  It  is  said  that  the  charter  of  the  city 
confers  no  authority  on  the  council  to  re- 
move the  mayor  from  office.  Section  21  of 
the  charter  (chapter  124,  Laws  1891)  pro- 
vides as  follows:  "B>ery  officer  elected  or 
appointed  to  any  office,  except  watchmen, 
vWn.w.mu.12— 20 


policemen  and  firemen,  may  be  removed 
from  such  office  by  a  vote  of  three  fourths 
of  all  the  members  of  the  common  council; 
but  no  such  officer,  except  watchmen,  police- 
men and  firemen,  shall  be  removed  without 
cause,  nor  unless  charges  are  preferred 
against  him  and  an  opportunity  ^Iven  him 
to  be  heard  In  his  own  defense.  The  com- 
mon council  shall  have  power  to  compel  the 
attendance  of  witnesses  and  the  production 
of  papers  when  necessary  for  the  purpose 
of  such  trial,  and  shall  proceed  wlthlu  ten 
days  to  hear  and  determine  the  case  upon 
the  merits  thereof.  The  mayor  may  sus- 
pend any  officer  against  whom  charges  have 
been  preferred,  until  the  disposition  of  the 
same."  The  mayor  Is  an  officer  of  the  city, 
elected  by  the  people,  by  virtue  of  the  pro- 
visions of  the  charter,  and  certainly  the 
words  "every  officer  elected  or  appointed  tc 
any  office"  are  sufficiently  comprehensive  to 
Include  him.  Doubtless  there  would  be  uo 
contention  made  as  to  this  point  were  It  not 
for  the  final  clause  of  the  section,  which 
gives  the  mayor  the  power  of  suspension  of 
any  officer  pending  the  hearing  of  charges 
against  him.  It  Is  said  that  this  clearly  lu- 
dicates  that  thh  mayor  Is  not  one  of  the  of 
fleers  Included  within  the  section,  bcK'ause  it 
would  be  absurd  to  give  him  the  power  to 
suspend  himself.  The  argument  Is  not  with- 
out a  certain  force,  but,  in  view  of  the  fact 
that  the  plain  words  of  the  section  express- 
ly Include  "every"  city  officer,  we  are  dis- 
posed to  regard  the  seeming  Incouststeiu-y 
in  the  last  clause  as  a  careless  or  Inaccurate 
expression,  rather  than  a  deliberate  intent  to 
exclude  the  office  of  mayor  from  the  whole- 
some provisions  of  the  statute.  Such  an  In- 
tent could  have  been  easily  and  plainly  ex- 
pressed without  difficulty,  and  not  be  left  to 
be  spelled  out  by  abstruse  reasoning. 

2.  It  is  then  argued  that,  If  the  section 
Includes  the  mayor,  it  Is  uncoustitutlonal— 
First,  because  it  is  a  grant  of  judlcinl  pow- 
er, and  cannot  be  conferred  on  any  body  of 
men  save  "courts  and  Justices  of  the  peace"; 
and,  second,  because  at  least  two  of  the 
aldermen  were  interested  in  tlie  result,  and 
hence  the  court  Is  an  unconstitutional  court. 
There  are  certainly  some  decisions  lending 
color  to  the  view  that  the  amotion  of  an  of 
ficer  of  a  corporation  Is  purely  an  exercise 
of  Judicial  power.  Dullam  v.  AVillson,  Sii 
Mich.  392,  19  N.  W.  112;  Tompert  v.  Lith- 
gow,  1  Bush,  176.  The  better  authority, 
however.  Is  clearly  to  the  effect  that  the 
power  to  remove  officers  for  cause,  though  to 
be  exercised  In  a  judicial  manner,  Is  admin- 
istrative, not  judicial.  It  is  a  part  of  the 
power  of  the  corporation  which  Is  very  use- 
ful. In  fact  almost  necessary,  for  the  effi- 
cient performance  of  the  corporate  duties. 
State  V.  Hawkins,  44  Ohio  St.  98.  5  N.  E. 
228;  Donahue  v.  Will  Co.,  100  111.  94;  ^5  Am. 
Law  Rev.  art.  "Removal  of  Public  Officers," 
pp.  206,  207;  Throop,  Pub.  Off.  §S  345,  346. 
In  this  state  the  exercise  of  the  power  by 
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slniilftr  bodies  does  not  seem  to  bare  been 
questioned  until  now,  tliouf^h  the  cases  have 
been  quite  numanu&  State  r.  Common 
Council  of  Watertown,  0  Wis.  254;  State  v. 
MeGarry,  21  Wis.  602;  State  v.  Prince,  45 
Wis.  610.  An  office  is  not  regarded  as  prop- 
erty, or  as  a  vested  riglit,  and  the  legislature 
which  creates  It  may,  in  the  absence  of  con- 
stitutional restrictions,  undoubtedly  make 
such  a  provision  as  the  one  In  question  here 
for  the  remorai  of  the  Incumbent.  Throop, 
Pub.  Off.  S  345.  This  view  of  the  character 
of  power  of  amotion  goes  far  towards  dis- 
posing of  a  number  of  the  objections  made 
by  the  relator  to  the  valiuiiy  of  the  pro- 
ceedings in  question.  The  common  council, 
not  being  a  court,  but  merely  an  administra- 
tive body,  are'  not  subject  to  all  the  rules 
governing  courts  In  the  transaction  of  bnsl* 
ness;  and  thus  it  undoubtedly  Is  the  taw 
that  the  fact  that  one  of  the  aldermra  will 
discharge  the  duties  of  mayor  In  case  of  the 
removal  of  the  mayor,  and  that  another  of 
the  aldermen  signed  the  charges  upon  which 
the  mayor  w|is  tried,  does  not  bar  these 
aldermen  from  sitting.  The  legislature  has 
power  to  designate  the  officers  who  shall 
possess  and  exercise  the  power  of  removal, 
and  It  has  designated  In  this  case  the  com- 
mon council.  It  created  the  office,  and  It 
may  provide  for  the  removal  of  the  officer; 
and  It  may  undoubtedly  provide  for  such 
removal  by  a  body,  one  of  whom  will  be 
called  to  exercise  the  duties  of  mayor  In 
case  of  his  removal.  Nor  Is  there  any  af- 
fldarlt  of  prejudice  provided  for  by  the  stat- 
ute. Passion  and  prejudice  frequently  play 
an  Important  part  In  such  proceedings  as 
those  before  ua,  but.  In  the  absence  of  con- 
stitutional or  legislative  restrictions,  they  do 
not  disqualify  the  membera  of  the  remor- 
Ing  board  from  acting.  "Ita  lex  sctlpta  est*' 
Andrews     King,  T7  Me.  224. 

8.  It  Is  argued  that  by  the  charter  of  the 
dty  the  common  council  Is  composed  of  the 
mayor  and  board  of  aldermen,  and  that  the 
aldermen  alone  could  not  act  nor  make  a 
valid  order  of  removal.  There  la  some  con- 
fution  in  the  charter  as  to  the  constitution 
of  the  common  counciL  In  one  section  it  is 
said  .that  the  corporate  anthorlty  of  the  city 
shall  be  vested  In  one  jvlnclpal  officer,  the 
mayor;  In  one  board,  which  shall  be  known 
as  "the  common  council  of  Supetlor,"  etc; 
thus  dearly  recognizing  the  common  conn- 
cll  as  a  separate  and  distinct  body.  In  an- 
other section  it  is  said,  "The  mayor  and 
aldermen  slinll  constitute  the  common  coon- 
cll."  In  many  other  places,  nowcvcr,  in  the 
chai'ter,  the  distinct  character  of  the  board 
of  aldermen  ns  constituting  the  common 
council  la  clearly  recognized.  The  discussion 
of  the  subject,  however,  is  not  essential.  In 
sitting  under  the  provisions  of  section  21 
there  can  be  no  doubt  that  the  common  coun- 
cil there  referred  to  is  composed  of  the 
aldermen  alone,  for  manifestly  the  mayor 


could  not  be  one  of  the  board  which  was  to 
decide  his  own  case.  This  principle  Is  not 
In  need  of  authority  to  airport  It.  When  tht 
charges  were  presented  against  the  mayor, 
and  the  council  voted  to  consider  them,  it 
was  his  manifest  duty  to  withdraw  as  the 
presiding  officer;  and  the  council  did  en- 
tirely right  when  they  placed  the  president 
of  the  council  in  the  cliair,  and  disregarded 
the  mayor's  ruling  and  declaration  of  ad- 
journment on  the  evening  of  July  3th.  No 
other  course  was  proper.  The  decisions  hold- 
ing that,  where  the  power  of  removal  is  vest- 
ed in  two  bodies,  both  must  Join  in  the  pro- 
ceedings, have  no  application  here.  There 
are  not  two  bodies  here.  The  most  that  can 
be  said  here  is  that  the  mayor  is  a  member 
of  the  removing  body.  If  be  Is  incapacitated 
from  acting,  the  remainder  of  the  board  may 
unquestionably  act 

4.  A  number  of  objections  are  made  to  the 
regularity  of  the  proceedings,  which  will  tie 
considered  briefly.  In  the  discussion  so  far 
it  has  been  established  that  the  removal  of 
the  mayor  was  the  exercise  of  administra- 
tive, and  not  Judicial,  power.  It  clearly  fol- 
lows from  this  consideration  that  the  alder- 
men, in  passing  on  the  question  of  removal, 
are  not  acting  as  Judges,  but  In  their  ca- 
padty  as  aldermoi.  The  objection,  there- 
fore, that  the  aldermen  should  have  taken  a 
special  oath  to  try  the  charges  against  the 
relator  Is  not  tenable,  because  the  oath  taken 
by  th«n  as  aldermen  covered  all  their  admin- 
istrative duties,  of  which  this  Is  one.  Nor 
can  it  be  successfully  objected  that  the  wit- 
nesses were  not  sworn.  They  were  in  fact 
sworn  by  the  chairman  of  the  committee  of 
the  whole,  which  was  sitting  undor  author- 
ity of  the  council  for  the  purpose  of  takinic 
the  evidence  upon  the  charges  against  the 
mayor.  We  regard  this  as  a  committee  ap- 
pointed by  the  council  to  Investigate  the  of- 
ficial conduct  of  the  mayor,  and  consequent- 
ly we  think  the  witnesses  w,ere  duly  sworn 
under  section  4080,  and  section  4053,  Rev. 
St.  Examination  of  the  return  convluces  us 
that  there  Is  no  substantial  error  or  Irregu- 
larity affecting  Justice  in  the  proceeding  re- 
sulting In  the  order  of  removal  In  this  case. 
All  tlie  testimony  was  heard  In  committee 
of  the  whole,  the  committee  adjourning  from 
day  to  day,  as  It  became  necessary.  The 
mayor  did  not,  at  first,  participate  In  the 
hearing,  but  after  several  days  came  In, 
and,  with  his  counsel,  took  part  In  the  pro- 
ceedings, examined  witnesses,  and  was  him- 
self examined.  After  all  the  testimony  was 
In,  It  was  read  at  length  to  the  council,  and 
argued  at  length,  and  not  until  then  was 
final  action  taken.  This  was  not  a  common- 
law  trial,  but  an  Investigation.  While  the 
mayor  bad  a  right  to  Insist  that  he  have  a 
fair  hearing,  and  that  the  substance  of  the 
rules  governing  the  trials  %t  law  should  be 
preserved,  he  cannot  require  that  the  same 
precision  and  formality  be  observed  which 
are  required  la  criminal  trials  at  law.  These 
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principles  gorern  the  charges  made,  as  well 
as  the  tffocedure.  The  charge  does  not  need 
to  be  drawn  with  the  accuracy  of  an  Indict- 
ment; It  Is  sufficient  If  the  accused  be  fur- 
nished with  the  substance  of  the  charge 
against  him.  Throop.  Pub.  Off.  |  3S0;  25 
Am.  Law  Bev.  art  "Removal  of  Public  Of- 
ficers," by  Bwryinan,  pp.  ZiO,  227.  In  view 
of  this  geneml  principle,  we  regard  the 
charge  upon  which  the  mayor  was  removed 
aa  aofflclently  definite  and  certain  for  the 
purposes  of  the  hearing,  Examination  of 
the  evidence  also  amply  Justifies  the  finding 
of  the  council.  The  mayor  was,  by  the  char- 
ter, head  of  the  fire  and  police  departments, 
with  the  power  of  appointment  and  remov- 
aL  It  la  clearly  shown  that  the  chiefs  of 
these  two  departments,  with  the  approval  of 
the  mayor,  went  throngh  their  respective  de- 
partments In  May  and  June,  soUdtlng  the 
firemen  and  policemen  to  make  contributions 
to  a  fund  to  reimburse  the  mayor  for  his 
campaign  expenses,  and  they  collected  large 
BOms,  which  were  turned  over  to  the  mayor. 
Some  of  the  men  say  tb^  paid  It  volunta- 
rily, and  some  say  they  paid  It  because  they 
thought  It  would  help  them  keep  their  posi- 
tions. The  mayor  admits  the  receipt  of  the 
money,  but  says  be  only  took  It  after  learn- 
ing that  there  had  been  no  compulsion  used, 
and  that  the  men  gave  It  voluntarily,  and 
not  to  secure  their  positions.  Granting  the 
honest  Intention  of  the  mayor.  It  Is  appar- 
ent that  he  erred  grlevomfy.  It  needs  no 
argument  or  authority  to  show  that  the 
recdpt  of  this  money,  mnng  from  dty 
employte  who  were  subject  to  the  mayor's 
power  of  removal  at  any  moment,  was  a 
serious  offense  against  his  oath  and  the  du- 
ties of  bis  office.  The  fact  (if  fact  It  be)  that 
the  mayor  himself  cannot  appreciate  nor 
understand  that  there  Is  anything  repre- 
hensible In  his  action,  simply  demonstrates 
his  unfitness  for  the  office  to  which  he  was 
elected.  Upon  the  whole  case  It  seems  to  us 
that  substantial  Justice  has  been  done,  and 
that  the  order  of  the  common  council  re- 
moving the  relator  from  office  must  be  af- 
firmed. The  proceedings  and  order  of  re- 
moval of  the  relator  from  bis  office  as  mayor 
of  the  dty  of  Supnior  aro  affirmed. 


MANITOWOC  COUNTY  v.  TRUMAN  et  al. 
(Supreme  Court  of  WlBcoosin.   Sept.  26.  1895.) 

COUKTT  DSPOSITAHIBS — HRLBCTION — BO.SD— 
Vauditt. 

1.  Sanb.  &  B.  Ann.  St  f  693  (Lawt  1885, 
c.  87),  providea  that  the  county  boftrd  may  "an- 
mially,  at  their  first  meotine.  or  in  the  month 
of  June,  "and  as  often  thereafter  as  they  shall 
■letermine,"  select  some  banlt  with  which  county 
funds  shall  be  deposited;  that  the  board  shall 
rt)ntract  with  the  bank  for  payment  of  Interest 
to  the  county,  and  "at  any  time  '  when,  in  their 
opinion,  the  safety  or  Interest  of  the  coanty  re- 
quires It,  direct  all  sums  so  deposited  "to  be 
paid  into  the  county  treasury,  or  to  such  other 
bank  or  banks  as  they  may  select"  Section 


664  requires  the  anLual  meeting  of  the  board  to 
be  held  in  November.  Held,  that  when  the 
board  selects  &  depositaty  the  selection  is  not 
for  one  year  only,  or  nutil  the  next  meeting  of 
the  boara,  unless  it  is  so  specified. 

2.  Sanb.  &  B.  Ann.  St  f  710.  prescribes  a 
form  for  the  bond  of  a  county  treasurer,  but 
such  form  contains  several  things  inappropriate 
to  the  security  to  be  given  by  a  bank  selected 
as  a  depmitary.  Stld,  that  a  bond  given  by  a 
bank  and  annroTed  by  the  county  board,  wluoh 
recites  the  fact  of  such  selection  "pursuant"  to 
Rev.  St.  S  6^,  and  the  substance  of  the  con- 
tract with  the  county,  and  Is  conditioned  for 
the  payment  of  the  money  by  the  bank  to  the 
county  as  required  by  such  contract,  is  given 
substantially  "in  the  same  manner'  as  the 
treasurer's  bond  is  KiTcn.  as  required  by  Sanb. 
&  B.  Ann,  St.  |  683,  and  is  valid. 

Appeal  from  circuit  court,  Manitowoc  coun- 
ty; N.  S.  Glison,  Judge. 

Action  by  Manitowoc  county  against  Ho- 
ratio Truman  and  others,  Impleaded  with 
T.  C.  Shove  and  the  T.  C.  Shove  Banking 
Company,  on  the  bond  of  such  company  as 
the  depositary  of  such  county.  From  a  Judg- 
ment for  plaintiff,  defendants,  except  Shove 
and  the  banking  company,  appeal.  Affirmed. 

It  appears  from  the  record:  Tb&t  the  as- 
sessed valuation  of  the  taxable  property  of 
the  county,  at  the  times  referred  to,  exceed- 
ed »6,000,000.  That  May  31,  1800,  the  county 
board  appointed  a  special  committee  to  in- 
I  quire  Into  and  report  on  the  subject  of  de- 
positing surplus  money  In  banks.  That  No- 
vember 26, 1890,  the  said  committee  reported 
favorably  to  such  deposit,  upon  terms  men- 
tioned. That  the  county  board  thereupon 
adopted  resolutions  to  the  effect  that  T.  C. 
Shove  Banking  Company  (a  corporation)  be 
selected  as  depositary  of  the  county  funds, 
under  section  693,  Rev.  St.,  as  amended,  and 
that  all  funds  then  in  the  treasury  of  said 
county,  and  which  should  thereafter  be  re- 
ceived by  Its  treasurer,  should,  until  the 
further  order  of  said  board  might  otherwise 
direct,  be  deposited  In  said  bank  and  with 
said  company,  provided  the  bank  should 
first  give  security,  to  be  approved  by  the 
county  board,  and  provided,  further,  that 
said  company,  before  such  deposit,  should 
contract  in  writing  with  said  board  for  the 
payment  to  the  county  of  such  interest  upon 
the  funds  which  should  be  so  deposited  as 
might  be  mutually  agreed  upon,  but  which 
shoiUd  not  be  less  thon  at  the  rate  of  ^  per 
cent,  per  annum  on  each  average  monthly 
balance  of  so  much  of  said  funds  as  might 
at  all  times  be  subject  to  disbursement  by 
said  treasurer,  and  at  a  rate  of  not  less  than 
4  per  cent,  per  annum  on  so  much,  If  any,  of 
said  funds  as  might  be  so  deposited,  under 
special  agreement  that  the  same  should  not 
l>e  withdrawn  until  the  expiration  of  one 
year  from  the  date  of  such  deposit,  "except 
It  be  done  by  order  of  this  [county]  board." 
That  December  30,  1800,  said  county  board, 
through  Its  committee,  entered  Into  a  cpn- 
tract  in  writing  with  said  banking  company, 
reciting  said  resolution  and  statute  and  ac- 
tion of  the  county  board,  whereby  said  bank- 
ing company.  In  effect,  did  promise,  stipulate. 
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and  agree  to  nnd  with  Bald  county  hoard 
that  Bald  company  would  pay  to  said  county, 
on  all  funds  belonging  to  said  county,  and 
which  should  be  deposited  wltb  said  bank- 
Ing  company,  interest  at  the  rate  of  3  per 
cent  per  annum  on  each  average  monthly 
balance  of  so  much  of  said  funds  as  might 
at  all  times  be  subject  to  disbursement  by 
said  treasurer,  at  the  end  of  each  and  every 
month  during  the  time  such  funds'  r^aln 
BO  on  deposit,  and  that  said  banking  compa- 
ny  will  pay  to  said  county,  on  all  funds  of 
said  county  which  shall  be  deposited  with 
said  banking  company,  and  which  shall  not 
be  withdrawn  therefrom  until  the  expira- 
tion of  one  year  from  the  date  of  such  de- 
posit, "except  it  be  BO  withdrawn  by  the 
order  of  said  board.  Interest  at  the  rate  of 
4%  per  annnm,  payable  one  year  from  the 
date  of  such  deposit."  That  thereupon  the 
defendants  gave  to  the  plaintiff  a  bond,  of 
which  the  foUowlng  is  a  copy»  to  wit:  "Know 
all  men  by  these  presents,  that  we,  the  T.  C 
Shove  Banking  Company,  a  corporation  duly 
organized  under  the  laws  of  the  state  of 
Wisconsin,  of  the  city  of  Manitowoc,  in  the 
county  of  Manitowoc,  In  said  state,  prin- 
cipal, and  George  Cooper,  Horatio  Truman, 
George  Fankratz,  Max  Rahr,  WUliam  Bahr, 
Relnhardt  Bahr,  0.  A.  Glelow,  and  T.  C. 
Shove,  of  said  city,  county,  and  state,  sure- 
ties, are  held  and  firmly  bound  unto  the  coun- 
ty of  Manitowoc,  in  the  state  of  Wisconsin, 
in  the  penal  sum  of  two  hundred  tliousaud 
dollars,  to  be  paid  to  the  said  county  of 
Manitowoc,  for  which  p^rment  well  and 
truly  to  be  made,  we  bind  ourselves,  our.  and 
(tach  of  our,  heh*8,  executors,  and  admlnia- 
orators,  Jointly  and  sevenUly,  firmly  by  these 
presents.  Sealed  with  our  seals,  and  dated 
this  3l8t  day  of  December,  A.  D.  1890.  The 
condition  of  this  obligation  is  such  that 
whereaa  the  above  bounden,  the  said  T.  G. 
Shove  Banking  Company,  was  duly  selected 
and  designated  by  the  county  board  of  said 
county,  at  its  annual  meeting  duly  held  in 
the  month  of  November,  1890,  and  which 
meeting  commenced  the  Tuesday  next  suc- 
ceeding the  last  general  election  held  In  said 
state,  as  a  depositary  of  and  for  the  funds 
of  said  county,  pursuant  to  sec.  693  of  the 
Revised  Statutes  of  said  state,  and  acts 
amendatory  thereof,  and  with  which  said 
banking  company  all  funds  now  lu  the  coun- 
ty treasury  of  said  county,  and  which  shall 
hereafter  be  received  by  the  treasurer  of  said 
county,  shall  be  deposited,  pursuant  to  said 
section  and  acts  amendatory  thereof.  And 
whereas,  the  said  linking  company,  in  con- 
sideration of  the  deposits  so  to  be  made, 
liaving  contracted  with  said  county  board 
that  said  banking  company  will  pay  to  said 
county,  on  all  funds  ttelonging  to  said  coun- 
ty, and  which  shall  be  deposited  with  said 
banking  company,  interest  at  the  rate  of 
three  per  cent  per  annum  on  each  average 
monthly  balance  of  so  much  of  said  funds  as 
may  at  all  times  be  Bubject  to  dlsburBement 


by  said  coanty  treasurer,  at  tbe  end  of  each 
and  every  month,  during  the  time  sach  funds 
remain  so  on  deposit,  and  that  said  banking 
company  will  pay  to  said  county  on  all  funds 
of  said  county  which  shall  be  deposited  with 
said  banking  company,  and  which  shall  not 
be  withdrawn  therefrom  until  the  expira- 
tion of  one  year  from  the  date  of  such  de- 
posit, except  It  be  BO  wittadrawn  by  tbe  or> 
der  of  said  board,  intnreat  at  the  rate  of 
four  per  cent  per  annum,  payable  one  year 
from  the  date  of  such  deposit:  Now,  there- 
fore, if  the  said  T.  C.  Sbove  Banking  Com- 
pany shall  pay  to  said  treasurer,  or  other 
person  by  law  autfaorlEed  to  receive  the 
same,  all  such  Interest  on  all  such  average 
monthly  balances  of  said  coanty  funds  de- 
posited with  said  banking  company,  sntdect 
to  the  disbursement  of  said  treasurer,  at  the 
rate  of  three  per  cent  per  annum,  at  the  end 
of  each  and  every  month  during  the  time 
such  funds  shall  remain  so  on  depoBlt  as 
aforesaid,  and  if  said  banklug  company  Bhall 
pay  to  sold  treasurer,  or  other  person  by  law 
authorized  to  receive  the  same,  all  said  inter- 
est on  all  funds  which  Bhall  be  deposited 
wltb  said  banking  company,  and  not  be  with- 
drawn therefrom  until  the  expiratiw  of  one 
year  from  the  dat«  of  such  deposit,  unleM 
otherwise  ordered  by  said  board,  at  ^e  rate 
of  four  per  cent,  per  annum,  on  the  date  of 
the  expiration  of  such  year,  ana  if  such  com- 
pany shall  pay  over  and  deliver  to  the  Bald 
treasurer,  or  other  person  by  law  author- 
ized to  receive  the  same,  all  moneys  and 
funds  beltmging  to  Bald  county  and  deposited 
with  said  banking  company,  subject  to  the 
disbursement  of  said  treasurer  as  aforeaafd, 
on  due  demand  being  made  therefor,  and  to 
pay  and  deliver  to  said  treasurer,  or  other 
person  authorized  to  receive  the  same,  all 
such  funds  and  moneys  deposited  with  aaid 
company,  not  to  be  withdrawn  until  the  ex- 
piration of  one  year  from  the  date  of  such  de- 
I)osit  on  the  day  of  the  expiration  oi  said 
year,  or  sooner  if  said  board  shall  so  order, 
and  that  If  the  said  banking  company  shall 
well  and  truly  perform  all  othw  conditions 
and  agreements  by  It  to  be  performed  by  rea- 
son of  the  depositing  of  said  county  funds 
with  said  company,  then  tlUs  obligation  shall 
be  void,  otherwise  to  be  and  remain  In  full 
force  and  virtue."  That  b(md  was  signed  and 
sealed  by  each  and  all  of  the  defendants. 
That  May  19,  1891,  a  resolution  was  adopted 
by  said  board,  in  effect,  ratifying  the  con- 
tract BO  made.  That  all  deposits  of  funds 
of  said  county  made  with  said  banking  com- 
pany after  the  date  of  said  bond  were  so 
made  under  and  pursuant  to  the  aforesaid 
resolution,  contract,  and  bond.  That  No- 
vember 23,  1891,  the  county  board  adopted 
a  report  of  Its  committee  to  the  effect  that 
the  T.  C.  Shove  Banking  Company  had 
agi-eed  to  continue  the  arrangement  in  regard 
to  the  interest  of  monthly  balances,  as 
agreed  upon,  for  the  next  year.  That  no 
other  or  further  action  in  the  matter  than 
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that  Btated  In  raid  report,  togetho-  wtth  the 
adoption  tbareot,  was  taken  by  said  county 
board  at  Ita  annual  meeting  In  1891.  Ttiat 
under  and  pursuant  to  Bald  resolutiOD  of  No- 
vember 26,  1890,  and  said  contract  and  bond, 
the  treasurer  of  said  county  commenced  de- 
positing county  Xnnds  with  said  banlElng 
company  Jannary  2,  1891,  and  continued  to 
80  deposit  the  said  funds  thereafter  up  to 
and  until  April  12,  1892.  That  April  12,  1S02, 
the  said  banking  company  made  a  voluntary 
assifniment  of  all  its  assets  and  property, 
for  the  benefit  of  its  creditors,  to  Adolpb 
Piening,  who  thereupon  qualified  as  such  as- 
signee, and  entered  upon  the  discharge  of  his 
duties  as  sncb.  That  May  19,  1892,  the  said 
county  board,  in  behalf  of  said  county,  de- 
manded the  money  on  deposit  In  said  bank, 
with  tbe  accrued  Interest  thereon,  but  that 
said  banking  company,  and  each  and  every 
of  its  officers,  refused  to  pay  over  said  mon- 
eys and  funds  so  demanded,  or  any  part 
thereof.  That  said  county  board.  May  21, 
1802,  duly  demanded  from  each  and  every  of 
said  sureties  the  amount  of  said  moneys  and 
funds  on  deposit  as  aforesaid,  and  thm  due 
and  owing  from  said  banking  company  to 
said  county,  but  that  each  of  said  sureties 
n^lected  and  refused  to  pay  said  amount 
demanded,  or  any  part  thereof.  That  there- 
after said  county  filed  with  said  assignee  its 
claim  against  said  Imnking  company  for  the 
amount  of  said  funds,  and  that  said  assignee 
paid  thereon  to  said  county  dividends  on  its 
claim  amounting  to  $12,838.78.  That  no 
other  or  further  sum  has  been  paid  to  w  re- 
ceived by  said  county  on  account  of  said 
funds  so  deposited.  That  this  action  was 
brought  upon  said  bond,  against  the  prin- 
cipal and  sureties  therein  named,  to  recover 
damages  by  reason  of  said  breaches  of  said 
bond.  That  the  defendant  sureties  denied 
liability  on  said  bond.  That  upon  the  trial 
thereof  the  facts  were)  found  substantially 
as  stated,  and  also  to  the  effect  that  Decem- 
ber 1,  1893,  there  was  due,  owing,  and  un- 
paid to  said  county,  from  raid  banking  com- 
pany, upon  raid  contract,  and  from  all  of  said 
defendants  upon  said  bond,  on  account  of  the 
funds  deposited  as  aforesaid,  for  principal 
and  accrued  interest,  tbe  sum  of  $43,10tt. 
And  as  conclusions  of  law  the  court  found, 
in  effect,  that  the  action  of  the  county  board, 
November  23,  1891,  was  not  a  new  selection 
or  designation  of  a  depositary  for  the  county 
funds,  and  did  not  affect  or  change  said  con- 
tract of  December  30,  1690,  nor  terminate  or 
affect  the  obligation  of  the  defendants  on 
their  said  bond,  and  that  the  said  banking 
company,  as  principal,  and  tbe  other  defend- 
ants, as  sureties,  were  bound  by  and  were  lia- 
ble on  their  said  bond,  jointly  and  severally, 
to  the  county,  for  the  amount  due  and  owiiig 
thereon  from  said  banking  company;  that  the 
plaintiff  was  entitled  to  Judgment  against 
all  of  said  defendants,  jointly  and  severally, 
fur  the  principal  sum  so  on  deposit,  and  the 
accrued  Intei'est  thereon,  amountlug  In  the 


aggregate  to  $43,106,  ttgether  with  costs  and 
disbursements  of  this  action  to  be  taxed. 
From  the  judgment  entered  thereon,  accord- 
ingly, the  said  defendant  sureties  bring  this 
appeal. 

Nash  &  Nash  and  Gabe  Bouck,  for  appel- 
lants. Schmltz  &  Kirwan  and  Winkler.  Flan- 
ders, Smith,  Bottum  &  Vilas,  for  respondent. 

CA8S0DAY,  C.  J.  (after  stating  the  facts). 
The  questltms  presented  turn  upon  tbe  con- 
struction to  be  given  to  the  liond  set  forth  In 
the  foregoing  statement,  and  tbe  statute  pur- 
suant to  which  it  was  given,  and  which 
reads  as  follows:  "The  county  board  of  ev- 
ery county  may  annually  at  their  first  meet- 
ing, or  within  the  month  of  June,  and  as 
often  thereafter  as  they  shall  determine,  se- 
lect some  bank,  banks  or  banking  associa- 
tion, with  which  all  funds  then  In  tbe  county 
treasury,  or  which  shall  thereafter  be  re- 
ceived by  the  treasurer  of  such  county,  shall 
be  deposited;  provided,  however,  that  sucli 
bank,  banks  or  banking  association,  shall,  be- 
fore receiving  such  funds,  give  security  Id 
the  same  manner  as  Is  now  required  of  the 
treasurer  of  such  county,  for  the  safe  keep- 
ing and  [itoper  disbursement  of  such  funds, 
which  security  shall  be  approved  by  the  coun- 
ty board.  Such  coudty  board  shall,  before  or 
after  so  selecting  depositaries,  contract  v-ltli 
them  for  the  payment  to  such  county  of  such 
interest  npon  the  funds  deposited  as  they 
may  mutually  agree  upon;  and  the  county 
board  may,  at  any  time,  when  In  their  opin- 
ion the  safety  or  Interest  of  tbe  county  re- 
quires It,  direct  all  sums  so  deposited  by  the 
county  treasurer  to  be  paid  Into  the  county 
treasury,  or  to  such  other  bonk  or  banks  as 
they  may  select."  Sanb.  &  B.  Ann.  St.  S  683 
(Laws  1885,  c.  87).  It  Is  manifest  that  under 
this  section  the  plaintiff  county  was  not  ab- 
solutely bound  to  B^ect  some  bank,  as  sucli 
depositary,  but  it  was  left  optional  with  the 
county  board  to  make  such  selection,  or  not. 
as  it  might,  in  its  wisdom,  determine.  But 
It  is  contended  that  when  auch  power  ts  ex- 
ercised It  can  only  be  for  a  single  year,  or 
until  the  next  meeting  of  the  board;  that  it 
must  make  such  selection  ^'annually,"  and  at 
each  such  annual  selection  make  a  new  con- 
tract and  obtain  a  new  bond,  even  when  the 
same  bank  is  continued  as  such  deposltaiT. 
This  would,  as  we  think,  be  a  very  strained 
construction,  and  one  not  warranted  by  the 
language  employed.  True,  the  county  boant 
"may  annually  at  their  first  meeting,  or  with- 
in the  month  of  June,  and  as  often  therts 
after  as  they  shall  determine,  select  some 
bank,"  etc.  The  statute  requires  the  annual 
meeting  of  the  county  board  to  be  held  In 
November  of  each  year.  Sanb.  &  B.  Ann.  St. 
f  664.  TblB  being  so.  It  Is  quite  manifest  that 
by  the  language  quoted  the  legislature  au- 
thorized such  selection  by  the  county  board 
at  their  first  annual  meeting  in  November, 
or  In  June,  and  an  often  thereafter  as  they 
Bhould  determine.  The  object  of  the  statut* 
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was  to  authorize  tbe  county  board  of  every 
count7  comlDg  within  Its  proTislong  to  tem- 
porarily loan  the  fnnds  of  the  county  to  a 
bank  to  be  duignated,  for  tbe  purpose  of  ob- 
taining interest  thereon,  upon  such  bault  giv- 
ing security  In  the  same  manner  required 
of  county  treasurers,  and  to  that  extent  re- 
lieve the  county  treasurer  of  liability.  No 
purpose  could  be  served  by  arbitrarily  re- 
iiulrlng  a  renewal  of  such  selection,  contract, 
and  bond  at  every  annual  meeting  of  the 
board,  or  at  the  meeting  thereof  In  June,  nor 
at  any  other  particular  time,  and  hence  no 
sncb  requirement  was  made.  That  there  was 
no  intention  that  such  depositary  shonld  ar- 
bitrarily continue  for  just  a  year,  or  any  other 
fixed  period,  Is  manifest  from  tbe  fact  that 
Huch  county  board  was  expressly  authorized 
by  tbe  same  statute  to  withdraw  such  funds 
from  such  depositary  *'at  any  time  when  In 
iheir  opinion  the  safety  or  Interest  of  the 
county  I'equlred  It,"  and  to  direct  the  same 
"to  be  paid  into  the  county  treasury,  or  to 
such  other  bank  or  banks  as  they*'  might  se- 
lect. "Where  the  main  object  and  intention 
of  a  statute  are  clear,  It  must  not  be  reduced 
to  a  nullity  by  the  draftsman's  unsklUfnlness 
or  ignorance  of  the  law,  except  In  the  case  of 
uecesslty,  or  the  absolute  Intractability  of  the 
language  used."  SalmoA  v.  Duncombe,  L.  R. 
11  App.  Gas.  627.  Even  penal  statutes  are 
not  to  be  construed  so  strictly  as  to  defeat 
the  obvious  intention  of  the  legislature.  U.  S. 
V.  Wlttberger,  5  Wheat.  76.  In  view  of  the 
c<mtents  of  the  section,  and  its  purpose,  as 
therein  expressed,  we  cannot  bold  that  the 
word  "annually,"  as  used  In  the  section, 
should  l>e  construed  as  a  mandatory  require- 
ment that  a  new  selection  of  a  depositary, 
and  a  new  contract  with  the  same,  must  be 
made,  and  a  new  bond  must  be  takrai,  Kt  tbe 
expiration  of  every  year. 

It  is  undoubtedly  true  that  the  liability  of 
sureties  cannot  be  extended  by  doubtful  con- 
struction or  implication.  If  they  are  held  Ua^ 
ble  In  this  case,  it  is  because  there  has  l>een 
a  breach  of  their  express  contract  The  bond 
upon  which  tbe  action  is  based  purports  to 
be  given  pursuant  to  tbe  statute.  By  the  ex- 
press terms  of  tbe  bond  the  banking  com- 
pany was  to  pay  3  per  cent  on  av^age 
monthly  balances,  and  4  per  cent,  on  all 
funds  remaining  on  deposit  under  tbe  ccm- 
tract  for  more  than  one  year  from  the  date 
of  such  deposit.  As  such  deposits  were  neces- 
sarily to  be  made  ttom  time  to  time  after 
the  giving  of  the  bond.  It  was  obviously  In 
the  contemplation  of  all  parties  to  the  bond 
that  the  same  should  remain  in  force  during 
the  continuance  of  such  deposits;  hence, 
longer  than  a  yesr.  The  same  is  true  as  to 
the  resolution  adopted  by  the  county  board 
November  QG,  1890,  and  the  agreement  made 
Decemb«  30.  1800.  Berides,  tbe  agreement 
recites  the  adoption  of  the  resolution,  and  the 
bond  recites  tbe  making  of  tbe  agreonent. 
But  neither  the  res<rtutlon  nor  tbe  agreement 
ttwe  the  bond  required  any  such  deposit  to  re- 


main with  the  banking  company  tor  a  year, 
or  any  specific  period.  On  the  contrary,  each 
and  every  of  such  deposits,  by  the  express  lan- 
guage of  the  bonA,  as  well  as  tbe  resolutlcm 
and  tbe  agreement,  was  subject  to  be  vrltb- 
drawn  at  any  time  by  order  of  the  coimty 
board.  Such  right  of  withdrawal  of  such  de- 
posits at  any  time  by  tbe  county  board,  so 
provided  for  In  the  bond,  contract  and  reso- 
lution, is  In  strict  conformity  to  the  sectkHi 
of  the  statute  quoted.  True,  tbe  statute  does 
not  expressly  authorize  the  agreement  for  In* 
terest  at  tbe  rate  of  3  per  cent,  only  on  aver- 
age monthly  balances,  and  4  per  c«it  only 
on  such  moneys  as  remained  on  deposit  for 
one  year;  but  tbe  section  of  the  statute  quot* 
ed  does  expressly  provide  that  "such  county 
board  shall,  before  or  after  so  selecting  de- 
positaries, eontract  with  them  for  tbe  pay- 
ment to  such  county  of  such  Interest  upon 
the  funds  deposited  as  they  may  mutually 
agree  upon."  Obviously,  no  bank  would 
agree  to  pay  a  specific  rate  of  Interest  on  any 
deposit,  without  any  regard  to  tbe  length  of 
time  the  money  was  to  so  remain  oa  deposit. 
It  would  seem  that  tbe  right  to  so  contract 
for  tbe  payment  implies  the  right  to  fix  the 
terms  of  the  contract  so  long  as  it  Is  not  re- 
pugnant to  any  of  the  provisions  of  that  sec- 
tion, nor  to  any  statute,  nor  to  any  principle 
of  public  policy.  The  authorities  go  further, 
and  hold,  In  effect,  that  an  obligation  entered 
Into  voluntarily,  and  for  a  sufficient  condd- 
eration,  unless  It  contravenes  the  policy  of 
the  law,  or  la  repugnant  to  some  statute.  Is 
valid  at  common  law,  notwithstanding  the 
attempt  may  have  l>een  to  aecute  It  pur- 
suant to  a  statute  with  tbe  terms  of  which 
It  does  not  strictiy  comply.  Barnes  v.  Brook- 
man,  107  lU.  318;  Sooy  v.  State,  38  N.  J. 
law,  Ordinary  v.  Heishon.  42  N.  J. 

Law,  15;  U.  S.  v.  Linn,  15  Pet.  311;  U.  S. 
V.  Hodson,  10  Wall.  395.  As  Indicated,  the 
duration  of  the  conttact  between  the  county 
and  the  banking  company  was  unfixed,  and 
was  liable  to  l>e  terminated  by  order  of  the 
county  board  at  any  time.  So,  It  would  seem, 
the  sureties  were  at  liberty  to  terminate  the 
agreement,  so  far  as  they  were  cmcemed.  at 
any  time,  ou  giving  notice.  BelUy  Dodge. 
131  N.  Y.  153.  29  N.  B.  1011;  Emery  t.  Balbi. 
94  N.  Y.  408;  Offord  t.  Davles.  104  R  G.  L. 
.748;  Hyland  t.  Hableh,  IDO  Mass.  112,  22  N. 
E.  766. 

It  win  be  observed  tiiat  the  stattite  nowhere 
prescribes  the  fbrm  of  the  bond,  otherwise 
than  to  require  the  bank  to  "^ve  security  In 
tbe  same  manner  as"  the  county  treasurer  Is 
required,  "tor  the  safe  kee[^g  and  prop» 
dlabntsement  ot  such  fnnds,"  and  which  se- 
cnrl^  must  be  approved  by  the  county  board. 
Tbe  statute  prescribes  a  fbrm  fbr  the  bond  of 
the  county  treasurer.  Sanb.  &  B.  Ann.  St 
I  710.  But  the  form  thua  prescribed  contains 
several  things  Inappropriate  to  the  Mcmlty 
to  be  given  by  such  bank.  The  bond  In  suit 
mis  duly  approved  by  the  county  board,  and 
we  are  constrained  to  hold  that  It  was  given 
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substantially  in  the  "aame  manner"  as  thas 
prescribed,  ant]  that  It  was  in  all  respects 
wltbln  the  general  scope  and  purpose  of  tbe 
statute,  and  hence  is  valid.  It  Is  hardly  nec- 
essary to  add  that  the  action  of  the  county 
board  adopting  tbe  report  of  Its  committee, 
to  tbe  effect  that  said  banking  company  had 
agreed  to  continue  tbe  arrangement  In  re- 
gard to  the  interest  on  monthly  balances,  as 
agreed  upon,  for  the  next  succeeding  year, 
was  nothing  more  than  a  determination  not 
to  withdraw  the  funds  from  the  bank,  nor 
t>  ask  for  any  different  agreement  as  to  in- 
terest or  security.  For  reasons  already  given, 
we  do  not  think  It  operated  as  an  extension 
or  renewal  of  tbe  contract,  so  as  to  discharge 
tbe  sureties.  Tbe  judgment  of  the  circuit 
court  la  affirmed. 


CANTERBURY  v.  BANK  OP  SPARTA. 
<Supreme  Court  of  Wisconsin.  Sept  26,  1895.) 
Baskiso— Dbafts. 
Where  a  draft  was  sent  to  defendant 
bank  for  collection,  and  defendant,  at  the  re- 
quest of  the  drawee,  advanced  the  fnnds  for 
payment  thereof,  and  mailed  a  draft  to  tbe 
payee,  stating  that  it  was  "in  payment  of  the 
draft  sent  'o  it  for  collection,  defendant,  on 
discovering  the  Insolvency  of  said  drawee, 
could  not  intercept  the  letter,  and  destroy  the 
draft  BO  mailed. 

Appeal  from  circuit  court,  Mcwroe  county; 
A.  W.  Newman,  Judge. 

Action  by  James  B.  Canterbury  against 
Bank  of  Sparta  to  recover  the  value  of  a  cer- 
tain draft.  There  was  judgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed. 

It  appears  from  the  record.  In  effect:  That 
January  6. 1892,  W.  B.  Coats  &  Co.,  of  Sparta, 
were  Indebted  to  James  B.  Canterbury,  of  Is. 
Crosse,  In  the  sum  of  f2,250  or  thereabouts. 
That  on  that  day  the  plaintiff  made  bis  draft, 
of  which  the  following  is  a  copy:  "La  Crosse, 
Wis.,  Jan.  6,  1892.  Pay  to  the  order  of  Stale 
Bank,  $700.70  (seven  hundred  and  'Vioo 
dollars),  with  exchange,  value  received;  and 
charge  to  the  account  of  James  B.  Canter- 
bury. To  W.  E.  Coats  &  Co.,  Sparta,  Wis." 
That  thereupon  the  plaintiff  discounted  that 
draft  at  tbe  State  Bank  of  Ia  Crosse,  and 
that  bank  thereupon  indorsed  thereon,  "Pay 
Bank  of  Sparta  ororder  for  collection  account 
of  State  Bank  of  La  Crosse,"  and  thereupon 
sent  the  draft  by  letter  to  tbe  defendant 
That  the  draft  was  received  by  the  defend- 
ant in  the  forenoon  of  January  7,  1892.  That 
W.  B.  Coats  &  Co.  then  had  an  account  with 
the  defendant  bank,  which  was  then  over* 
drawn.  That  W.  E.  Coats  &  Co.  then  ac- 
cepted the  draft,  and  requested  the  defendant 
to  pay  the  same.  That  the  defendant  tben 
made  Its  draft  on  tbe  Atlas  National  Bank  of 
Chicago,  in  favor  of  J.  M.  HoUey,  cashier  of 
the  State  Bank  of  La  Oosse,  for  $700.70, 
and  Inclosed  the  same  In  a  letter,  of  which 
the  following  is  a  copy;  "Sparta,  Wis.,  Jan. 
7, 1802.  J.  M.  Holley,  Esq..  I^  Crosse,  Wis.— 


Dear  Sir:  Tour  favor  of  tbe  6tb  is  received, 
with  the  stated  Inclosures.  I  inclose  onr 
draft  on  Chicago  for  $700.70  In  payment  of 
draft  on  W.  B.  Coats  &  Co.  Respectfully 
yours,  E.  H.  Canfield.  Cashier,"— end  posted 
the  same  about  half-past  4  o'clock  in  the  aft- 
ernoon of  January  7,  1892,  and  entered  the 
plaintiff's  draft  as  paid  on  the  books  of  tbe 
defendant.  Tliat  the  defendant,  having  as* 
certalned  that  W.  E.  Coats  &  Co.  bad  failed, 
attempted  to  get  the  letter  containing  the 
draft  tiack  out  of  the  post  office,  but  found  It 
had  gone  to  La  Crosse.  That  by  telephoning 
the  defendant  succeeded  In  getting  the  letter 
and  draft  out  of  the  post  office  at  Ia  Crosse, 
and  the  next  morning  destroyed  the  draft  and 
the  letter,  and  erased  all  entries  respecting 
the  payment  of  tbe  draft  Id  defendant's 
books,  and  protested  the  plaintiff's  draft  for 
nonpayment  and  returned  It  to  the  State 
Bank  of  La  Crosse,  and  that  bank  thereupon 
assigned  to  the  plaintiff  its  cause  of  action 
against  the  defendant  by  reason  of  tbe  facts 
stated.  Upon  these  facts  tbe  plaintiff  brings 
this  action  to  recover  the  value  of  the  draft 
so  taken  from  the  post  offica  At  the  close 
of  the  testimony  the  court  directed  a  verdict 
in  favor  of  plaintiff  and  against  the  defend- 
ant for  tbe  amount  of  that  draft  and  Interest 
Upon  'a  motion  for  a  new  trial  tbe  court  di- 
rected judgment  in  ftivor  of  the  defendant, 
notwithstanding  the  verdict.  From  such  judg- 
ment, entered  accordingly,  the  plaintiff  brings 
this  app^ 

Winter,  Esch    &  Winter,  for  appellant 

Morrow  &  Masters,  for  respondent 

CASSODAT,  C.  J.  (after  stating  the  facts). 
It  may  be  conceded  that  tbe  vendor  of  ne- 
gotiable paper  has  tbe  right  of  stoppage  in 
transitu  to  the  same  extent  aa  tbe  vendor  oi 
other  species  of  personal  property.  Here  the 
La  Crosse  bank  discounted  the  plaintiff's 
draft  on  W.  E.  Coats  &  Co.,  and  forwarded 
tbe  same  to  the  defendant  for  collection. 
The  defoidant  was  under  no  obligation  to 
pay  that  draft,  especially  as  tbe  account  of 
W.  E.  Coats  &  Co.  at  the  defendant  bank  was 
tben  considerably  overdrawn.  Nevertiieless, 
the  defendant  on  the  request  of  the  mana- 
ging agent  of  W.  E.  Coats  &  Co..  whose  au- 
thority is  not  questioned,  made  its  own  draft 
on  the  Chicago  bank  for  tbe  amount  payable 
to  the  cashier  of  the  La  Crosse  bank,  and 
Bent  the  same  In  a  letter  by  mail  to  the  cash- 
ier of  tbe  La  Crosse  bank  "in  payment  of  draft 
on  W.  E.  Coats  &  Co.,"  and  that  letter,  with 
the  draft  inclosed,  reached  La  Crosse  In  the 
regular  course  of  mall.  Undoubtedly,  the 
defendant,  in  making  its  di-aft  on  tbe  Chicago 
bank,  gave  a  corresponding  credit  to  W.  E. 
Coats  &  Co,  on  the  faith  of  their  solvency; 
but  it  did  so  voluntarily,  and  for  their  ac- 
commodation, and  without  being  Induced  to 
do  so  by  any  fraud  or  mistake  of  fact  While 
the  defendant  retained  tbe  actual  or  con- 
structive possession  of  that  draft,  It  could, 
undoubtedly,  withhold  its  application  in  paj 
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ment  of  the  draft  on  W.  E.  Coats  &.  Co.;  trat 
if,  by  sending  the  draft  by  maU  to  La  Grosser 
It  parted  with  such  poasesalon,  and  Tested  the 
title  to  the  draft  In  the  I^a  Crosae  bank,  then, 
manifestly.  It  lost  all  rightful  authority  to 
take  ttie  same  from  the  mail.  In  thus  mail- 
ing and  sending  the  draft  the  defendant  act- 
ed as  the  agent  of  the  La  Orosse  bank.  Such 
mailing  of  the  letta  inclosing  the  draft  was, 
In  legal  elfect,  a  dellroy  of  the  draft  to  the 
La  Crosse  bank.  1  Band.  Com.  Paper,  |  218; 
1  Daniel.  Neg.  Inst.  {  67;  Bu^l  t.  Chapin, 
09  Mass.  504;  Kirkman  T.  Bank.  2  Cold.  387; 
Mitchell  T.  Byrne,  6  Bicb.  Law,  171;  Sichel 
T.  Borch,  2  HurL  &  Gl  950;  Funk  v.  Lawson. 
12  JU.  App.  229.  The  meie  fact  that  after  the 
draft  was  so  sent  by  mall  the  defendant  as- 
certained that  W.  E.  Goats  &  Co.  bad  failed, 
and  hence  that  it  had  injudlcionsly  gtven 
them  further  credit  to  the  amount  of  the 
draft,  did  not  authorise  the  defoidant  to  stop 
payment  of  the  draft,  or  take  It  from  the 
mail.  The  draft  was  not  transmitted  to  W. 
K.  Coats  &  Co.,  but  was  transmitted  by  th«n, 
through  the  defendant,  to  the  bank  at  La 
Crosse.  In  support  of  the  Tlews  expressed, 
see  Bank  t.  Rlchai-daon,  101  Biass.  287;  Bank 
r.  Mitchell,  9  Mete.  (Alass.)  207;  Pratt  t. 
Foote.  0  N.  T.  463;  Whiting  T.  Bank,  77  N. 
Y.  803;  Eaton  t.  Cook,  32  Yt  5&  The  Judg- 
ment of  the  drcnlt  court  la  reversed,  and  the 
cause  is  remanded,  with  direction  to  enter 
judgment  against  the  defendant  for  the 
amount  of  the  verdict  directed  In  favor  of 
the  plaintiff,  with  interest  and  costs. 

NEWMAN,  J.,  took  no  part 


TILLBY  V.  WASHBURN. 
(Supreme  Court  of  Wisconsin.  Oct  1,  1805.) 

Appul  AtTBR  Lbvt— Efpect^Releasb  or  Lbvt 

BY  SfPHEMK  Court. 
The  tatcinff  of  ao  appeal,  and  perfecting 
ft  t>y  givioe  the  undertaking  prescribed  in  Rev. 
St.  if  3049,  3053,  after  levy  of  execution  on 
pernonat  property,  merely  stay  all  further  pro- 
ceedings on  the  judgment,  and  do  not,  ipso 
facto,  recall  the  execution  or  relenBe  the  levy, 
but  thf  supreme  court  may  recall  the  execution 
and  releaie  the  levy. 

Appeal  from  circuit  court,  Richland  coun- 
ty. 

Action  by  John  A.  Tilley  against  B.  F. 
Washburn,  In  which  there  was  a  judgment 
for  plaintiff.  Defendant  appealed  after  levy 
of  execution  on  personal  property,  and  moves 
for  an  order  staying  proceedings  on  the  exe- 
cution and  directing  the  release  of  the  levy. 
Motion  granted. 

John  D.  Wilson,  for  appellant  F.  W.  Bum- 
ham  and  L.  H.  Bancroft,  for  respondent 

CABSODAY,  C.  J.  It  appears  from  the 
record,  that  April  18,  1895,  a  money  judg- 
ment was  entered  in  this  action,  iu  the  cir- 
cuit court  In  favor  of  the  plaintiff,  for  $1,- 


029.01;  that  the  defendant  theretQKm  ob- 
tained a  stay  of  execution  for  90  days,  in  or- 
der to  make  a  bill  of  exceptions  and  take  an 
appeal;  that  the  90  days  expired  on  or  about 
July  18.  1895;  that  on  or  about  August  22, 
1893,  the  plaintiff  Issued  execution  iqwn  said 
judgment,  and  on  the  following  day  levied 
upon  a  large  amount  of  personal  property; 
that  August  27,  1895,  the  defendant  duly  ap- 
pealed from  such  judgment  and  perfected 
the  aame  by  ^ving  the  undertakings  pre- 
scribed in  sections  3019,  8053.  Rev.  Bt:  that 
August  29.  1895,  all  papers  in  the  case  were 
filed  in  this  court;  that  September  10,  1895, 
the  defendant  demanded  from  the  sheriff  the 
property  so  levied  upon,  but  be  refused  to 
surrender  the  same.  Upon  the  facta  stated, 
we  must  hold  that  the  perfecting  of  the  ap- 
peal and  giving  the  nndertakiugs  mentioned 
operated  to  stay  all  further  proceedings  on 
said  judgment  (section  3000.  Rev.  St.).  but 

'■  did  not,  ipso  facto,  recall  the  execution  or 
release  the  levy.  Bank  v.  Rogers,  13  Minn. 
407  (Gil.  376);  Id..  15  Minn.  381  (Gil.  305); 
Robertson  v.  Davidson.  14  Minn.  S6i  (Oil. 
422);  Strieker  v.  Wakeman.  13  Abb.  Prac. 
SB.  These  decisions  ard  under  statutes  sim- 
ilar to  oar  own.  Thia  court,  howevn*.  boa 
inherent  power  to  recall  the  executlim  and 
release  the  levy  upon  terms  that  are  Just  and 
equitable   Levy  v.  Goldberg,  40  Wis.  806; 

!  City  of  JauMville  v.  Janesvllle  Water  Co., 
89  Wis.  158,  61  N.  W.  770.  and  oases  there 
cited.  Accordingly,  It  is  hereby  ordered  that 
the  appellant's  motion  be,  and  the  same  is. 
hereby  granted,  on  condition  that  he  first 
pay  to  the  sheriff  big  fees  In  full  on  said  exe- 
cution, and  $10  costs  to  the  attorney  of  the 
respondent,  and  the  fees  of  the  clevk  of  this 
court  on  ttUa  motion. 


THAYER  V.  GOSS  et  aL 

(Supreme  Court  of  Wiscondn.  Sept  26, 1895.) 

Fabtnbbskif— RBTiBina  PAXTicaB— IdAsiLrrr  on 
NoTS  or  New  Firm. 

The  firm  of  J.  D.  P.  &  Co.  gave  plaintiff 
a  note,  after  which  a  notice  was  published,  and 
seen  by  plaintiff,  stating  that  the  partnership 
formerly  existiog  between  J.  D.  P.  and  A.  J. 
6.,  under  the  fi-m  name  of  J.  D.  P.  &  Co..  is 
dissolved,  and  thut  the  husinesB  will  be  carried 
on  under  the  firm  name  of  .T.  B.  G.  &  Co.,  who 
will  settle  all  claima  of  the  late  partnership. 
Afterwardfl  plaintiff  surrendered  such  note,  and 
took  a  note  bizn  *d  "J.  B.  G.  &  Co.,"  belieTing 
that  J.  B.  0.  &  Co.  was  a  firm  consisting  of  J. 
E.  G.  and  A.  J.  G.;  but  there  was  in  fact  no 
such  firm,  the  business  being  conducted  under 
such  name  by  J.  B.  U.  alone,  tidi,  that  A.  J. 
0.  was  liable  on  the  new  note. 

Appeal  from  circuit  court  Pieroa  county: 
E.  B.  Bundy.  Judge. 

Action  by  liOttle  Tliayer  against  Alfred  J. 
Goss  and  J.  B.  Goss  on  a  note  executed  to 
plaintiff  by  J.  B.  Gobs  &  Co.  From  a  judg- 
ment for  plaintiff,  defendant  Alfred  J.  Qon 
appeals.  Affirmed. 

This  action  was  brought  against  Alfred  J. 
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Go«8  and  J.  B.  G0S8,  as  o^rtnen  under  tbe 
firm  name  of  J.  B.  Ooss  &  Co.,  upon  a  prom- 
issory note  signed  by  tbat  name,  dated  .A^l 
19, 1883.  pa^bto  on  demand  to  the  plaintiff, 
with  Interest,  etc.,  charging,  In  anbstance, 
tbat  tin  defendant  J.  B,  Qoss  was  the  oaten- 
BlMe  and  active  managing  member  of  a  firm 
doing  a  mining  business  at  River  Falls,  Wis., 
and  that  tbe  said  firm  was  composed  of  tbe 
mid  J.  B.  Ooss  and  Alfred  J.  Goss;  tbat  the 
plaintiff  beUered.  when  she  took  the  said 
note^  that  the  consldmtlon  for  It  vaa  money 
loaned  to  tbe  former  firm  of  J.  D.  Putnam  & 
Ca,  consisting  of  J.  D.  Putnam  and  the  de- 
fendant Alfred  J.  Gose,  which  firm  was  dla- 
Bolved  November  3,  1891,  when  the  Arm  ot 
J.  B.  Goss  &  Ca  was  formed,  and  the  prop- 
erty and  effects  of  the  former  firm  were  trans- 
ferred to  It,  and  it  assumed  and  agreed  to 
pay  the  debts  of  said  former  firm;  that  the 
plaintiff,  at  the  request  of  the  said  J.  B.  Goss 
&  Co^  surrendered  the  note  of  J.  D.  Putnam 
&  Ca  for  said  loan,  and,  relying  on  the  prom- 
ise and  credit  of  tbe  said  firm  of  J.  B.  Ooss 
&  Co,  took  the  note  sned  on  in  Ueu  thereof. 
The  defendant  J.  B.  Goes  made  default,  and 
tbe  defendant  Alfred  J.  Goss  answered,  ad- 
mitting the  allegations  In  respect  to  the  exist- 
ence and  dissolution  of  the  firm  oi  3.  D.  Put 
nam  &  Ca,  but  denying  that  any  firm  or 
partnership  of  J.  B.  Ooss  &  Co.  was  formed, 
or  that  he  was  ever  a  member  of  any  such 
Ann,  or  that  the  property  and  effecta  of  the 
firm  of  J.  D.  Putnam  &  Qo.  were  ever  trans- 
ferred to  the  firm  of  I.  B.  Ooss  &  Co.,  or  that 
it  assumed  or  agreed  to  pay  tbe  debts  of  tbe 
former  firm;  and  he  alle^d  that  tbe  business 
carried  on  under  the  name  of  J.  B.  Goss  & 
Ca  was  the  private  btBiness'  of  tbe  said  J.  B. 
Goss,  In  which  be,  the  defendant  Alfred  3. 
Goss,  had  no  Interest  At  the  trial  by  the 
court  It  was  found,  among  other  things:  (1) 
That  prior  to  November  5,  tSUl,  the  defendant 
Alfred  i.  Goss  and  J.  D.  Putnam  were  doing 
a  mtlUi^  business  together  as  copartners 
under  the  firm  name  of  J.  D.  Putnam  &  Co. 
(2)  That  on  that  day  tbe  partnership  was 
dissolved,  and  the  said  Putnam  and  the  de- 
fendant Alfred  J.  Goss  signed  and  caused  to 
he  pnt^fibed,  at  the  place  of  said  business,  a 
notice  as  followa,  to  wit:  "Notice  ot  Dlsso- 
latlon.  Notice  Is  hereby  given  that  the  co- 
partnership formerly  existing  between  tbe  un- 
dersigned, 3.  D.  Putnam  and  Alfred  J.  Gosa, 
under  tbe  Arm  name  of  3.  D.  Putnam  &  Co., 
is  this  day  dissolved  by  mutual  consent,  and 
tbe  bosiness  will  In  the  future  he  carried  on 
under  tbe  firm  name  of  J.  B.  Goss  &  Co., 
who  will  settle  all  claims  of  the  late  partner- 
ship. J.  D.  Putnam.  Alfred  J.  Goss.  No- 
vember 3rd,  1891."  (3)  That  It  was  then  un- 
derstood that  the  partnership  property  should 
be  conveyed  to  the  defendant  J.  B.  Goss,  and 
tbat  he  should  "carry  on  the  said  business, 
end  pay  the  debts  of  the  firm  of  J.  D.  Putnam 
&  Co.,  dolug  business  under  the  name  of  J.  B. 
G088  &  Co.;  but  by  mistake  tbe  property  was 
conveyed  to  the  defendant  Alfred  J.  Goss, 
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wbo.  pursuant  to  said  agreement,  aftcrvrards 
conveyed  It  to  the  defoidant  J.  B.  Goes,  and 
he  carried  on  the  business  under  the  name 
of  J.  B.  Goss  &  Co.,  liaving  no  partner.  Tbat 
there  was  In  fact  no  partnership  existing 
between  the  defendants,  and  Alfred  J.  Goes 
had  no  Interest  In  the  profits  of  the  business 
of  J.  B.  Goss  &  Co.  as  partner.  That  the 
note  sned  on  was  executed  In  the  manner 
and  for  the  ccmalderatlon  set  forth  In  the 
complaint,  and  tiie  plaintiff,  when  she  took 
the  same,  understood  and  believed  that  J.  B. 
Goss  &  Co.  was  a  firm  consisting  of  J.  B.  Goss 
and  Alfred  J.  Goss.  and  tbat  there  was  such 
a  holding  out  by  the  said  Alfred  3.  Qoss  as 
to  Induce  her  to  so  believe,  and  to  act  upon 
such  belief.  As  a  conclusion  of  law  the 
court  held  Uiat  the  plaintiff  was  entitled  to 
Judgment  against  both  defendants  for  the 
amount  of  the  note  and  costs.  Aside  from 
the  proof  of  the  signing  and  tbe  publishing 
of  tbe  notice  as  b^ore  stated,  it  appeared  In 
evidence  tbat  tbe  plaintiff  saw  the  published 
notice  In  the  lUver  Falls  Journal,  and  she 
testified  that  she  believed  that  the  defendant 
Alfred  J.  Goss  stlU  continued  in  the  business, 
but  sbe  had  never  beard  any  one  say  so;  tbat  * 
ahe  tieUeved  tliat  J.  B.  Goss  and  Alfred  J. 
Goss  continued  tlie  business.  From  the  Judg- 
ment on  such  finding  the  defendant  Alfred 
J.  Gobs  appealed. 

Spooner,  Sanborn,  Eerr  &  Spooner,  for  ap- 
pellant.  F.  M.  White,  for  respondent 

PINNEY,  J.  (after  stating  tbe  facts).  The 
familiar  and  well-settied  rule  is  that  a  dis- 
solution of  the  copartnership  by  act  of  the 
parties,  whether  a  complete  discontinuance 
of  tbe  concern  or  tbe  retirement  of  a  ^ngle 
partner  or  addition  of  a  member,  does  not 
affect  tbe  outside  world,  unless  proper  notice 
is  given;  that  actual  notice  must  be  brought 
home  to  former  customers,  or  Uiose  who  are 
creditors  by  having  dealt  with  It,  but  notice 
by  publication  is  sufficient  as  to  all  others. 
Bates,  Partn.  S  G06;  1  LIndl.  Partn.  •221. 
Tbe  plaintiff  must  be  regarded  as  a  former 
customer  or  dealer  with  the  tvm  of  3.  D 
Putnam  &  Co.,  and,  as  such,  entitled  to  ac 
tual  notice,  she  having  loaned  them  monej, 
though  but  In  a  siugle  instance,  for  which  sibe 
was  then  tbelr  creditor.  She  comes  within 
the  reason  of  the  rule.  Bates,  Partn.  S  313; 
Bank  V.  Howard,  35  N.  Y.  GOO;  Lyon  v. 
Johnson,  28  Conn.  1;  Wardw^U  v.  Hnlght,  2 
Barb.  553;  Vernon  v.  Manhattan  Ca.  22 
Wend.  191;  Bank  v.  Norton,  1  Hill,  577. 
Tbe  ground  upon  which  notice  of  the  discon- 
tinuance of  the  concem  by  act  of  tbe  piirties 
or  the  retlremcDt  or  addition  of  a  member  is 
required  la  stated  as  arising  from  a  sx^ecles 
of  estoppel  to  deny  the  continuance  of  tbe 
agency  of  each  of  the  partners  for  the  firm, 
or  on  the  ground  of  negligence  whereby  cred- 
it Is  given,  or  from  a  presumption  of  a  con- 
tinuance of  the  fonner  relations,  giving  to 
one  who  once  knows  of  the  existence  of  a 
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arm  the  right  to  aanune  that  It  ranalna  the 
■Bme^  BO  tbat,  until  proper  notice  of  dissolu- 
tion, a  partner's  attitude  la  like  tiiat  of  a 
partner  by  holding  out.  Bates,  I^utn.  |  60T ; 
Vernon  t.  Manhattan  Co.,  22  WeaA.  102, 
lOS.  In  Scarf  t.  Jardlne.  7  App.  Caa  S49, 
It  la  stated  tbat  the  principle  upon  which 
those  who  hare  dealt  with  the  firm  before  a 
change  took  place  are  entitled  to  assume,  un- 
til they  hare  notice  to  the  contrary,  that  no 
change  baa  occurred,  "la  that  of  the  estoppel 
of  a  parson  who  has  accredited  another,  as 
his  known  agait,  from  denying  that  agency 
at  a  subsequent  time,  as  against  the  persons 
to  whom  he  bas  accredited  Idm,  by  reason 
of  any  secret  revocation,"  In  partnership, 
there  being  an  agency  by  which  one  partaior 
Is  the  agent  of  tne  0rm  for  the  time  being  to 
carry  on  the  partnership  according  to  ttie 
usual  course.  1  LIndl.  Partn.  40;  Thompson 
T.  Bank,  111  n.  S.  540.  541,  4  Sup.  Ct.  68&. 
The  plaintiff  aaw  the  publidied  notice,  and 
about  18  months  afterwards  she  took  the  note 
upon  which  she  sues  In  lieu  of  the  J.  D.  Put- 
nam &  Co.  note,  and  ^e  qnestton  Is  whether 
tbe  publlAed  notice,  and  the  manner  In 
whli^  the  new  note  was  executed,  can  be 
fairly  held  to  constitute  notice  to  the  ^Intlfl 
that  tbe  defendant  Alfred  3.  Goss  bad  ceased 
to  be  a  partner  In  the  concam.  If  the 
change  In  the  name  was  such  as  to  Indicate 
that  he  was  no  l<»iger  a  member,  there  would 
certainly  be  no  ground  fw  holding  blm  lia- 
ble. In  the  firm  name  of  J.  D.  Putnam  & 
Co.,  Alfred  J.  a<MB  was  mentioned  under  the 
ambiguous  and  nncertaln  designation  "&  Co." 
Tbe  notice  affirms  that  tbe  partnership  of  J. 
D.  Putnam  &  Co.  is  dissolved,  and  tbat  the 
"business  will,  In  future,  be  carried  on  imder 
the  Arm  name  at  J.  B.  Ooas  &  Co.,"  who  are 
to  settle  all  claims  of  the  late  copartnership. 
It  la  fairly  evldeot  that  a  new  member,  J. 
B.  Ooss,  baa  been  Introduced  Into  the  busi- 
ness, and  It  may  fiibrly  be  Inferred  that  Put- 
nam had  retired.  Now,  what  business  waa 
it  that  In  fntmre  would  be  carried  on  under 
the  new  firm  name?  Plainly,  the  budnesa 
of  the  former  firm.  Here  Is  no  Intimation 
that  Alfred  J.  Goss  has  retired.  On  the  con- 
trary, the  fair  Implication  Is  that  he  remains 
under  the  designation  "&  Co.,"  as  was  tbe 
case  In  the  name  and  style  of  X  D.  Putnam 
&  Co.  Beyond  the  fact  of  the  dissolution  of 
the  former  copartnership,  that  tbe  bualnesa 
would  In  future  be  carried  on  under  the  firm 
name  of  J.  B.  Gora  &  Co.,  and  that  they 
would  settle  all  claims  of  the  late  copartner- 
ship, the  notice  wholly  (bUb  to  convey  any 
direct  Information;  but,  as  observed,  we 
think  It  may  be  fairly  inferred  tbat  Putnam 
had  withdrawn  and  tbat  Alfred  J.  Goss  re- 
mained In  tbe  business;  that  the  change  was 
Bubatantlally  a  reorganization  by  the  with- 
drawal of  a  firm  member  and  by  taking  In  a 
new  one.  There  Is  no  Intimation  that  Al- 
fred J.  Goss  had  sold  out  his  Interest,  or  tbat 
be  had  no  Interest  In,  or  was  not  a  member 
of,  tbe  alleged  firm  of  J.  B.  Goss  &  Co.  The 


proposition  Is  laid  down  tbat  when  the 
change  of  name  la  rdled  on  it  '*mn8t  indicate 
the  retirement  ot  tbe  particular  partus 
sought  to  be  btid.  for  otherwise,  tbougb  it 
be  a  dissolution  of  the  Identical  partnersblp. 
it  Is  also  notice  of  a  new  one.  In  which  all 
flie  former  moubers  may  be  presumed  to 
continue."  Bates,  Partn.  %  628.  We  regard 
this  rule  as  eminently  practical  and  Just,  and 
It  has  the  sanction  of  high  authority.  In 
Howe  V.  Thayer,  17  Pick.  91,  there  was.  In 
effect,  a  dissolution,  and  the  organization  of 
another  firm  with  a  different  name.  The 
retiring  partner.  Thayer,  was  held  liable  to 
the  former  dealers,  because  the  cliange  of 
name  did  not  Indicate  tbat  he  was  tbe  partna* 
going  out;  and  Shaw,  G.  J.,  said:  "When  a 
business  Is  carried  on  by  three  or  more  as 
partnos,  and  one  withdraws,  <»r  one  Is  added, 
or  both,  and  notice  thereof  glv^,  and  tbe 
■business  la  carled  on  as  before,  those  aa  to 
whom  no  notice  Is  given  must  be  presumed 
to  hold  the  same  relation  to  tbe  concern  tbat 
they  did  before;  and  such  a  change  fur- 
nished no  presumption  tbat  tbe  others  bate 
ceased  to  be  partnen.  If  tbe  plaintiff  knew 
that  Colt<m  had  withdrawn,  and  ceased  to 
be  a  partner.  It  waa  not,  in  law.  a  notice  to 
the  plaintiff  of  the  dissolution  of  tike  partner- 
dilp,  aa  to  all  Its  members,  to  the  effect  con- 
tended for,  and  to  the  purpose  for  whlcb 
tbat  proposition  was  advanced,  namely,  to 
exempt  the  othw  members  from  llabUtty. 
Or  If  It  was,  In  a  certain  sense,  evldmce  and 
notice  of  Uie  dissolution  of  the  same  Identi- 
cal partnership  that  existed  before,  it  was  at 
the  same  time  evidence  and  notice  of  tbe 
formation  of  a  new  partiwrsblp  among  all 
tbe  remaining  members  of  the  firm  to  carry 
on  tbe  same  business,  holding  the  same  rela- 
tion to  Its  customers  and  the  public,  with  the 
dngle  exception  Implied  from  tbe  fiict  that 
tbe  retiring  member  will  be  no  longtf  llaUc 
for  new  contracts,  and  tbat  the  'acceding 
partner  will  thenceforward  become  liable." 
But  It  la  Instated  that  the  new  note  waa  not 
given  by  the  firm  with  which  the  plaintiff 
had  been  connected;  that  tbat  firm  had  been 
dissolved,  and  that  there  never  was  In  foct 
any  such  firm  aa  3.  B.  Goss  ft  Co.  But  this 
conteutltm  la  met  and  answered  In  the  cast* 
of  Thread  Co.  v.  Wwtendyke,  21  N.  T.  5oO. 
in  wbldi  the  rule  laid  down  In  Howe  v.  Thay- 
er, supra,  la  cited  and  approved.  In  tbat 
case  Denlo,  J.,  aaya  that:  "In  every  case 
where  a  partner  baa  withdrawn,  and  there  is 
a  further  dealing  with  the  remaining  partners 
under  such  chrcumstances  aa  to  leave  the  re- 
tiring partner  reapondUe,  the  contract  la 
not  between  the  creditw  and  the  formea:  firm, 
but  it  Is  with  a  new  firm,  which  the  creditor 
has  been  led  to  brieve  still  embraced  the 
partner  who  has  In  fact  gone  out.  The  bare 
fact,  therefore,  of  the  dissolution  of  the  old 
flim  and  the  creation  of  a  new  one,  with 
which  the  credit  sought  to  be  enforced  was 
had,  and  which  did  not  emlvace  one  of  the 
old  partn^  la  not  conclusive  against  the 
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plaintiff."  In  the  present  case  the  notice 
was  to  the  effect  that  "the  business  will  In 
future  be  carried  on  under  the  firm  name  of 
J.  B.  GosB  &  Ca."  who  will  settle  all  claims 
of  the  late  partnei-sbip,  and  it  is  said  that  no 
such  firm  was  created;  bnt»  whetbw  so  at 
not,  the  signature  to  ttie  new,  note,  as  well 
as  tl^e  notice,  gives  rise  to  the  just  Inference, 
we  think,  that  Alfred  J.  Goss  continued  in 
the  business  under  the  new  name,  and,  if 
there  was  no  new  firm  formed  In  fact,  it  Is 
difficult  to  see  how  be  can  claim  to  be  exon- 
erated from  liability.  In  tbe  case  of  Thread 
Co.  T.  Worteudyke,  supra,  the  firm  with 
which  the  plaintiff  bad  dealt  was  "Worteu- 
dyke Brothera"  Subsequently  the  firm  was 
(lisaolved,  and  one  of  the  brothers  retired, 
and  a  new  firm  was  fbrmed,  another  brothw 
hecomlns,  with  the  oth^,  members  of  the 
new  flrm  undw  the  firm  name  of  "Worten- 
dyke  Brothers  ft  Company";  and  a  note  was 
given  to  the  ^lUntlff,  a  former  dealer,  in  tbe 
latto'  name,  for  goo^  wiA  after  tlw  dissolu- 
tion. The  plaintiff  having  bad  no  actual  no- 
tice of  the  dissolution,  it  was  held  that  tbe 
retiring  member  was  liable  on  the  note,  not* 
withstanding  the  change  in  the  firm  name, 
and  that  the  plaintiff  had  a  tigbt  to  assume 
tttat  the  former  partners  remained  In  the 
business;  that  a  change  of  flrm  name,  in  w- 
der  to  exonerate  a  retiring  partner,  must 
show  that  he  bad  withdrawn  from  the  botf- 
waa,  and  that  a  change  not  indicating  this 
Is  insufflclent  to  put  dealers  on  inquiry.  It 
must  be  held,  we  think,  that  tbe  notice  in 
this  case  waa  an  assurance  or  lurtdli^  out  to 
tha  plaintiff  and  fonner  dealers  that  the  busl- 
neaa  would  be  oirried  on  undw  the  new  name 
of  J.  B.  Gobs  ft  Co.  Alfred  J.  Goss  had 
been  described  In  the  flrm  name  of  J.  D. 
Putnam  ft  Co.  as  the  company,  and  the  fact 
that  the  name  of  J.  B.  Goss  took  the  place 
of  that  of  J.  D.  Putnam  was  no  notice  ot  the 
withdrawal  of  Alfred  J.  Goss,  bat,  upon  the 
principles  already  stated,  was  equivalent  to  a 
holding  out  that  he  still  remahied  in  the  busl- 
n«s^  and  as  a  membw  of  the  firm  of  3.  B. 
OosB  ft  Co.,  designated  therein  In  like  man- 
ner as  In  the  case  of  the  flrm  of  J.  D.  Putnam 
ft  Co.,  whether  any  such  firm  existed  or  not; 
so  that  be  is  Uable  on  the  note  In  suit,  signed 
in  the  name  of  J.  B.  Ooss  St  Oa,  as  by  hold- 
ing out  and  hy  estoppel.  We  think  that 
the  Judgment  of  the  circuit  court  is  correct 
Tbe  Judgment  of  the  drcuit  court  is  affirmed. 


DOWIE  T.  HtTMPHRET. 
iSnpreme  Court  of  Wisconsin.   Sept  26, 1805.) 
FoLLOwrxG  Tkist  Fuxds. 

1.  Where,  on  fal'.-arft  of  a  bank,  it  appears 
that  money  deposited  in  trust  has  been  dis- 
persed, the  cestui  que  trust  mast  prove  bis  claim 
as  a  geoeral  creditor. 

2.  When  a  banli,  in  which  trust  funds  have 
been  depoaited,  assigns  for  the  benefit  of  Its 
creditors,  the  cestui  que  trust  can  recover  any 
portion  of  such  funds  that  he  can  trace  and  Ideii- 
tify  in  the  hands  of  the  assignee. 


Appeal  from  circuit  court  St.  Croix  county; 
B.  B.  Bundy,  Judge. 

Action  by  John  I>owie  against  Herman  L. 
Humphrey,  assignee,  to  recover  money  de* 
posited  In  trust  with  defendant's  assignor. 
From  a  Judgment  allowing  only  so  much  as 
could  be  traced  and  Identified,  plaintiff  ap- 
peaUL  Affirmed. 

It  aiwears  tarn  tbe  recwd:  That  January 
21, 1890,  one  Charies  Dowie,  a  resident  of  Bt. 
Croix  county,  died  intestate.  That  April  2. 
1890,  one  Silas  Staples  was  appointed  his  ad- 
ministrator, and  qualified  as  soch.  That  Oc- 
tober 1,  1890,  A.  J.  Goss,  of  Hudson,  was 
appointed  attorney  In  fact  for  eadi  and  all 
of  the  12  several  heirs  at  law  of  said  de- 
ceased, for  the  purpose  of  receiving  fMan 
said  adminlsttator  and  settling  vrlth  bim  for 
all  moneys  bdonglng  to  nid  estate  upon  final 
settlement  That  said  A.  J.  Goes  was  at  the 
time  the  sole  owner  of  ttie  unincorporated 
bank  known  as  the  Hudson  Savings  Bank, 
and  continued  such  owner  down  to  June  15, 
1893.  That  as  such  banker  said  A.  J.  Goas 
rec^ved  from  said  Staples  on  deposit:  July 
18,  1^1,  «l,se2.sa:  December  d.  1891, 
500;  September  29,  1892,  92,800;  December 
22.  1892,  9610.-aggregating  $6,47236.  That 
at  the  time  said  Staples  settled  his  accounts 
as  adminlstratoi^Aprll  14,  1893— he  had  on 
hand  certlflcates  of  deposit  in  the  aggregate 
amount  of  ¥11,722.24,  of  which 'sum  $6,472^ 
consisted  <tf  the  four  coliflcatea  issued  by 
the  Hudson  Savings  Bank,  as  aforesaid,  and 
up(m  which  there  was  then  due  92G2.1S  as 
accrued  Interest  That  he  also  bad  six  sev- 
eral certificates.  Issued  by  tbe  Bank  of  New 
mchmond,  aggregating  ^023.21;  uid  also 
six  several  certificates  Issued  by  the  Bfanu- 
facturers'  Bank  of  New  Bidimond,  aggre- 
gating 91,635;  and  also  a  certificate  of  de- 
posit. Issued  by  the  First  National  Bank  of 
Hudson*  for  $091.67.  That  at  the  time  of 
said  settlen^nt  — April  14,  1893  — tbe  said 
Staples^  as  such  administrator,  turned  over  to 
said  A.  J.  Goss  as  such  attmiiey  In  fact  all 
of  said  17  certlflcates  of  d^oslt  and  also 
allowed  him,  as  interest  on  the  four  Issued 
by  bis  bank,  tbe  1^6^15  mentioned,  and  also 
allowed  htm,  as  Interest  on  tbe  certificates  Is- 
sued by  tbe  other  banks,  $23.94.  That  at 
the  same  time  said  A.  J.  Goss  paid  back  to 
said  Staples  $2,320.71,  with  which  said  Staples 
paid  all  unpaid  allowances  and  liabilities 
against  said  estate,  leavli«  the  said  A.  J. 
Gobs  liable  to  the  heirs  of  said  estate  to  the 
amount  of  $9,687.62:  That  June  9,  1893,  the 
said  Hudson  Savings  Bank,  belonging  to  tbe 
said  A.  J.  Gobs,  closed  its  doors,  and  June 
16,  1S83,  the  said  A.  J.  Goss  made  a  volun- 
tary assignment  for  the  benefit  of  bis  credit 
ors  to  the  said  Humphry,  who  thereupon 
qwtllfied  as  such.  That  among  the  assets  so 
transferred  to  said  Humplirey  as  assignee 
was  tlie  said  certificate  of  deposit.  Issued  by 
the  First  National  Bank  of  Hudson,  of  $091.- 
67,  with  $19.82  accrued  interest  amoimtlng 
to  $1,011.49,  and  also  the  four  certificates 
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of  d^M»lt  Issued  by  the  Hudson  Savings 
Bank,  and  accnied  Interest,  aggregating 
791.61.  Tbat  between  April  14,  1803,  and 
June  10,  1803,  the  said  A.  J.  Goes  s<dd,  trans- 
ferred, and  disposed  of,  or  drew  the  money 
upon,  ail  the  other  certificates  of  deposit  men- 
tioned, and  used  axid  disposed  of  the  same 
and  the  proceeds  thereof  In  hia  own  banking 
business,  and  Uiat  no  trace  of  any  of  said 
certificates,  or  of  any  of  the  proceeds  of  any 
of  said  certificates,  are  found  by  the  court, 
or  can  be  made  from  tlie  ertdence,  except 
that  $309.51  thereof  was  still  on  deposit  in 
the  First  National  Bank  of  St  Paul,  June 
15,  1893,  and  the  same  passed  to  the  said 
Humphrey  as  such  assignee,  and  967*20  there- 
to at  that  time  was  still  on  deposit  la  the 
Merchnuta*  Xntional  Bank  of  St  Paul,  and 
Xhs  Fame  passed  to  the  said  Humphrey  as 
such  assignee.  That  the  trial  court  found,  in 
effect,  that  neither  the  plaintiff  nor  any  of 
the  heirs  of  the  said  Dowle  estate  were  en- 
titled to  any  prefermce  orer  other  creditors 
of  the  said  A.  J.  Gobs,  except  that  the  pro- 
ceeds of  said  certificates  of  deposits  so  on 
hand  June  15,  1893,  and  so  passed  Into  the 
hands  of  said  Humphrey  as  sndi  assignee, 
aggregating  91>44S.20,  belonged  to  the  estate 
of  the  said  Charles  Dowle,  deceased,  and  that 
tbe  plalnUff,  as  one  of  the  12  hetrs  of  said 
deceased,  was  entitled  to  one-twelfth  there- 
of, to  wit  tile  sum  of  9120.08.  From  the 
Judgment  entered  accordingly  the  plaintiff 
brings  this  amwal. 

Baker  &  Helms,  for  appellaiit.  Spoouer, 
Sanborn,  Kerr  &  Spoouer,  for  respondent. 

GASSODAT,  C.  J.  (after  stating  the  facts). 
The  Dowie  estate  was  fully  settled  April  14, 
18K1,  and  tbe  eptire  assets  of  that  estate, 
after  paying  all  allowances  and  liabilities, 
were  on  tliat  day  tunied  over  to  A.  3.  Goss, 
as  the  attorn^  In  fact  of  the  12  Dowle  heirs. 
By  that  transaction  A.  J.  Goa»  became  In- 
debted directly  to  the  several  Dowle  heirs 
for  nearly  $10,000.  Two  montlis  afterwards, 
A.  J.  Goes  made  a  voluntary  assignment  for 
the  benefit  of  bis  creditors  to  the  defendant, 
Humphrey;  and  on  Investigation  It  turns 
out  that  his  estate  is  overwhelmingly  Insol- 
vent. Now.  It  is  contended  that  Humphrey, 
as  such  assignee,  should  pay  the  Dowle  heirs 
In  full.  In  preference  to  the  other  creditors 
of  A.  J.  Gobs.  The  trial  court,  In  ^ect, 
brid  tbat  so  much  of  tbe  Dowie  estate  and 
so  much  of  tbe  proceeds  and  avails  thereof 
as  had  been  traced  into  the  hands  of  Hum- 
phrey, as  such  assignee,  belonged  to  and 
should  be  treated  as  the  property  of  the 
Dowle  heirs:  but  as  to  the  balance  of  their 
claims,  respectlv^y.  they  stood  on  the  same 
footing  as  other  creditors  of  A.  J.  Gk>BS.  We 
are  constrained  to  hold  that  such  ruling  is  In 
harmony  with  the  more  recent  adjudications 
of  this  court  Silk  Co.  t.  Flanders,  87  Wis. 
287,  58  N.  W.  383;  In  re  Plankinton  Bank,  87 
Wis.  378,  68  N.  W.  784;  Henry  v,  MarUn.  88 
Wia.  367.  60  N.  W.  263;  Bumham  v.  Bartb. 


89  Wis.  362,  62  X.  W.  9G;  Thuemmlnr  v. 
Barth,  89  Wis.  381.  62  N.  W.  &4.  In  tbe  flnst 
of  these  cases  this  court  reviewed  its  former 
rulings,  and  sought  to  pnt  Itself  in  line  with 
what  we  regarded  as  the  best-coaiaidervd 
cases  In  England  and  tbls  country.  In  that 
case,  and  partly  quoting  fKun  the  c^lulous  of 
other  courts,  It  is,  In  ^ect,  said  tbat  the- 
gulding  principle  is  that  a  trustee  cannot  aii- 
sert  a  title  of  his  own  to  ti'Ust  property.  If  be 
destroys  a  trust  fund  by  dissipating  It  alto- 
gether, there  remains  nothing  to  be  subject 
to  the  trust.  When  trust  money  becomes  fK> 
mixed  up  with  tbe  tinistee's  individual  funds 
that  it  is  impossible  to  trace  and  ld«itlfy  It 
as  entering  Into  some  specific  pn^rty.  the 
trust  ceases.  Tbe  court  will  go  as  fftr  as  It 
con  Id  thus  tracing  and  following  tnwt  mon- 
ey; but  when,  as  a  matter  of  fact,  it  cannot 
be  traced,  the  equitable  right  of  tbe  cestui 
que  trust  to  follow  it  fails.  The  right  to  so 
foUow  and  reclaim  a  trust  fund  Is  always 
based  upon  the  rU^t  of  property,  and  is  nev- 
er liased  upon  the  theory  of  preterence  by 
reason  of  an  unlawful  conversion.  87  Wis. 
241,  212,  68  N.  W.  383.  The  opinions  of  this 
court  in  tbe  subsequent  cases  cited  are  equal- 
ly explicit  Thus  In  Bumham  v.  Bartb,  89- 
Wis.  367-370,  62  N.  W.  06.  Mr.  Justice  PUi- 
ney  said:  "When  the  trust  fund  amnot  be 
identified,  or  traced  into  some  spedflc  estate 
or  substituted  vroperty,  and  tbe  means  of  as- 
ceruinment  fail,  the  trust  wholly  tells,  and 
the  party  can  only  prove  as  a  general  cred- 
itor. *  •  *  As  tbe  right  to  trace  hIa  trust 
fund  is  founded  on  the  right  of  property, 
and  not  on  the  ground  of  compensations  for 
its  loss,  he  must  be  able  to  point  out  the  par- 
ticular property  Into  which  the  fund  has 
been  converted.  When  he  is  unable  to  do 
this,  the  trust  falls,  and  hU  claim  becomes 
one  for  compensation  only,  for  the  loss  of 
tbe  fund,  and  stands  on  the  same  basis  as  the 
claims  of  general  creditors.  The  rule  in  the 
administration  of  Insolvent  estates  Is  that 
equality  is  equity,  and  the  burden  of  proof 
is  on  the  claimant  to  show  tbe  tacts  which 
entitle  him  to  claim  as  owner,  and  not  mere- 
ly as  a  creditor.  *  *  *  The  court  will  go- 
as  far  a^  It  can  in  tracing  and  f<Hlowlng 
trust  money;  but  when,  as  a  matter  of  fact 
it  cannot  be  traced,  tbe  trust  and  equitable 
right  of  the  beneficiary  to  follow  It  fails. 
*  *  *  Where  the  trust  fund  cannot  be- 
traced,  and  the  substituted  property  into 
which  it  lias  entered  specifically  identified, 
the  trust  fund  must  be  regarded  as  dissipat- 
ed, witliin  the  meaning  of  tbe  authoHtles.— 
scattered,  dispersed,  and,  as  such,  destroy- 
ed." Under  these  adjudlcatlcms,  can  we  say 
that  any  more  than  the  91.448.20  of  the 
■Dowle  estate,  as  allowed  by  the  trial  court- 
actually  passed  into  the  hands  of  Humplin^, 
as  such  assignee?  It  will  be  remembered 
that  A.  J.  Gtoss  bad  borrowed  from  tbe  ad- 
mlnlstratM'  of  that  estate,  in  the  years  1891- 
92, 96,472.36.  and  that  hia  indebtedness  there- 
for was  evidenced  by  four  cerUflcates  of  de- 
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posit,  niwn  wblch  there  was  due  as  nnpnlcl 
Interest.  April  14,  1S03,  $262.15.  The  ser- 
eral  deposits  for  which  said  certiflcates  were 
^Tcn  were,  respectively,  made  from  6  to  28 
months  befbre.  True,  in  settling  with  the 
administrntor,  A.  J.  Ooss  acc^ted  ttiese  evi- 
dences of  his  own  indebtedness  as  so  much 
cash;  bat  liis  available  cash  in  the  Imnlc  was 
not  thereby  increased  a  parUde.  It  does 
not  appear,  and  probably  it  could  not  have 
been  made  to  appear  by  evidence,  what  pre- 
cise disposition  was  made  of  any  of  such  de- 
ports in  1891-^  It  does  appear  that  from 
Jannary  3.  1893,  to  Jnne  10.  1896,  there  was 
paid  oat  ot  the  Hndson  Savings  Bank  by  A. 
J.  Goes  to  persons  lawfully  entitled  thereto, 
over  and  above  the  amount  of  moneys  re- 
ceived by  blm  or  said  hank  from  all  sources, 
$26,068.92;  and,  In  addition  to  this,  there 
was,  during  the  same  period,  a  large  redac- 
tion In  the  net  amount  of  the  credits  of  the 
Undaon  Savings  Bank  in  the  varlona  banks 
with  which  It  carried  on  business  in  New 
York,  Chicago,  St.  Paul,  and  New  Richmond. 
Aa  shown  in  Silk  Oo.  v.  Flanders,  87  Wis. 
24S,  68  N.  W.  888.  the  nse  of  trust  funds  by 
an  Insolvrat  debtor  In  payment  of  bis  own 
debts  does  not  enrich  his  estate,  nor  dimin- 
ish his  Indebtedness,  bat  merely  creates  one 
debt  to  pay  anothor;  and  hence  furnishes  no 
ground  tor  prefermce.  The  views  expressed 
are  in  full  accord  with  two  very  recent  cases 
in  courts  of  very  high  standing  on  these 
much  mooted  qaeatlons.  In  re  Hallett  &  Co. 
[Vmi  2  Q.  B.  237;  Freiberg  v.  Stoddard,  161 
Pa.  St.  259.  28  Ati.  1111.  It  appears  from 
the  record  that  the  cash  balance  of  the  Hud- 
son Savings  Bank,  April  14,  1803,  was  only 
$17.50  larger  than  the  day  before,  and  on  the 
next  day  It  was  $43  smaller,  and  June  8, 
1893,  It  was  $7,566.49  less.  From  the  evi- 
dence in  this  case  it  Is  Impossible  to  say  that 
the  avails  of  any  of  the  13  oertlflcates  of  de- 
posit received  by  A.  J,  Goss  from  Staples, 
April  11,  18U3,  on  other  banks,  were  ever 
placed  in  the  Hudson  Savings  Bank.  The 
dealings  between  the  Hudson  Savings  Bank 
and  A.  J.  Goss  and  the  First  National  Bank 
of  St.  Paul  between  April  14.  1803,  and  June 
9,  1803,  appear  to  have  been  upwards  of 
$50,000.  During  tliat  time  uiiie  of  said  cer- 
tificates appear  to  have  been  disiwsed  of  to 
that  bank.  It  is  manifest,  however,  that 
only  $368.51  of  the  avails  of  those  certificates 
remained  in  that  bank  at  the  time  of  the 
assignment  The  trial  court,  by  giving  the 
appellant  the  benefit  of  the  presumptions 
against  such  insolvent  depositor,  sanctioned 
In  re  Hallett's  Estate,  13  Ch.  Dlv.  606,  and 
Bilk  Co.  V.  Flanders,  supra,  held  that  that 
amount  belonged  to  the  Dowle  estate.  Up- 
on the  same  principle  the  trial  court  allowed 
the  Dowle  estate  the  $67.20  which  remained 
in  the  Merchants'  National  Bank  as  the 
avails  of  certain  of  those  certificates  at  the 
time  of  said  assignment  The  court  also  al- 
lowed said  estate  the  unappropriated  certlfl- 
vate  of  $901.67.  issued  by  the  First  Natifmal 


Bank  of  Hndson.  which,  with  the  aocmad  In- 
terest, amounted  to  $1,011.49.  We  perceive 
no  error  in  the  record.  The  Judgment  of  ttie 
drcnlt  court  is  aiBrmed. 


JOHNSTON  V.  HUMPHREY. 
(Supreme  Court  of  Wisconsin.   Sept,  26,  18^.) 
Set-Off  aoainbt  Assiomee. 

A  private  banker  closed  hia  bank,  and 
after  nix  days  made  a  voluntary  aSBienment. 
Plaintiff,  whose  note  to  the  assignor  became 
due  prior  to  the  asaigomentj  between  the  day 
of  cIoHing  and  the  day  of  assignment  purchased 
certificates  of  deposit  issaed  by  the  assignor. 
Udd,  tbnt  under  Rev.  St.  |  4258,  anthorlzing  one 
soetl  on  a  note  by  an  assignee  after  maturity 
to  set  off  against  the  same  a  contract  demand 
against  the  assignor  which  he  holds  as  assignee, 
in  good  faith,  before  notice  of  asalgnment,  if 
the  demand  be  such  as  might  )iave  been  set  off 
against  the  assignor  while  the  note  tielonged  to 
him.  the  certificate  diould  be  a  set-off  against 
his  note. 

Appeal  from  circuit  court  St  Croix  coun- 
ty; E.  B.  Bundy,  Judge. 

Petition  by  James  Johnston  against  H.  L. 
Humphrey,  assignee,  to  have  set-off  allow- 
ed. From  an  order  denying  bis  petition, 
plaintiff  appeals.  Keversed. 

It  appeal's  from  the  record  that  on  and 
prior  to  June  8, 1893,  Alfred  J.  Goss  was  do- 
ing a  banking  business  at  Hudson,  under 
the  name  and  style  of  "Hudson  Savings 
Bank";  that  said  bank  was  not  incorimrat- 
ed,  and  said  Ooss  was  sole  owner  thereof; 
that  the  bank  was  open  and  did  business 
during  June  8,  1803,  but  the  next  day  closed 
Its  dooTs,  and  has  not  since  done  any  busi- 
ness; that  June  15,  1803,  said  Goss  made  a 
voluntary  assignment  for  the  benefit  of  his 
creditors  to  said  Humphrey,  who  duly  aaal- 
ified  aa  such,  and  wfaicA  asalgnmmt  indnd- 
ed  all  the  assets  of  the  Hudson  Savings 
Bank;  that  at  the  time  the  doors  of  said 
bank  w&x  so  closed  the  plaintiff  was  indebted 
to  said  Gobs  to  tlie  amount  of  $70,000,  of 
which  amount  about  $1(^000  was  then  due, 
or  became  due  prior  to  said  assignment;  that 
the  remainder  was  not  due  at  tne  time  of 
said  assignment;  that  between  June  9,  1893, 
and  June  14.  1803,  the  plaintiff  purchased 
and  became  owner  of  10  several  certificates 
of  deposit  in  said  Imnk,  issued  by  said  Al- 
fi-ed  J.  Goss,  aggregating  aljout  $10,000,  and 
the  plaintiff  asks  tliat  the  same  may  be  al- 
lowed as  set-offs  against  so  much  of  htsiudebt- 
edness  as  was  due  when  said  assignment 
was  made.  From  an  order  refusing  to  allow 
sack  set-offs  the  plaintiff  brings  this  ap- 
peal. 

W.  P.  McNally  and  Baker  &  Helms,  for 
appellant  Spooner,  Sanborn.  Kerr  &  Spoon- 
er,  for  resftondent 

CA8S0DAT,  C.  J.  (after  stating  the  facts). 
The  statute  provides.  In  effect  that  a  de- 
mand by  one  party  may  be  a  set-off  against 
and  a  defense  in  whole  or  In  part  to.  de- 
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mandB  b7  the  otber  part7,  whenever  the  de- 
mand arlees  upon  contract,  express  or  im- 
plied, \f  it  existed  at  the  time  of  the  com- 
mencement of  the  action,  and  then  belong- 
ed to  the  party  claiming  to  set  off  the  same, 
and  due  to  him  in  his  own  right,  either  as 
the  original  contractor  or  payee,  or  as  be- 
ing the  assignee  and  owner  thereof,  and 
that,  if  the  contract  has  been  assigned  to  the 
party,  a  demand  existing  against  sucti  par- 
ty, or  any  assignor  of  such  contract,  at  the 
time  of  his  assignment  thereof,  and  belong- 
ing to  the  opposite  party,  In  good  faith,  be- 
fore notice  of  such  assignment,  may  be  set 
off,  to  the  amount  otherwise  recoverable  up- 
on such  contract,  whenever  the  demand  be 
such  as  might  have  been  set  off  against  the 
party  or  assignor  while  the  contract  be- 
longed to  him;  but,  In  case  ttie  action  be  up- 
on a  negotiable  promissory  note  or  bill  of 
exchange,  then  such  set-off  can  only  be  al- 
lowed when  such  note  or  bill  has  been  as- 
signed to  the  party  "after  it  became  due." 
Rev.  St.  §  4258.  The  question  whether  the 
appellant  Is  entitled  to  set  off  the  certificates 
of  deposit  so  purchased  by  him  depends  up- 
on whether  the  rights  of  the  parties  under 
this  statute  became  fixed  at  the  time  A.  J. 
Goss  closed  his  bank  (June  9,  1893),  or  at 
the  time  he  made  a  general  assignment  for 
the  benefit  of  bis  creditors  (June  15,  1893). 
It  has  heretofore  been  supposed  by  this 
court  that  "the  rights  of  the  creditors  and 
debtors  of  an  Insolvent  assignor,  as  to  set- 
offs, became  fixed  immediately  upon  the 
completion  of  the  assignment,  In  analogy  to 
the  rule  applicable  to  debtors  and  creditors 
In  the  case  of  a  deceased  insolvent."  Bank 
v.  Hicks,  67  Wis.  192.  30  N.  W.  234;  Oat- 
man  V.  Bank,  77  Wis.  503,  46  N.  W.  881; 
Jones  V.  Plening,  85  Wis.  267,  55  N.  W.  413. 
The  same  rule  has  been  recognized  in  other 
states.  Smith  v.  Brinkerhoff.  6  N.  Y.  305; 
Rothschild  V.  Mack,  115  N.  T.  9,  21  N.  E.  726; 
Fera  v.  Wickham,  135  N.  T.  225,  31  N.  E. 
1028;  Pelrce  v.  Bent,  69  Me.  881.  So  It  la 
held  In  England  that,  "where  there  nre  mu- 
tual dealings  between  a  debtor  and  his  cred- 
itors, the  Hue,  as  to  set-off,  must,  as  a  gen- 
eral rule,  and  In  tlie  absence  of  special  cir- 
cumstances, be  drawn  at  the  date  of  the 
commencement  of  the  bankruptcy."  In  re 
GtUespie,  Ex  parte  Reld,  14  Q.  B.  Dlv.  963. 
It  is  conceded  that  an  equitable  set-off  may 
be  allowed  In  a  proper  case  without  statutory 
authority.  The  question  here  presented  Is 
whether  equity  will  refuse  a  rlgbt  of  set-off 
exiwessly  given  by  statute.  We  find  no  case 
authorizing  such  refusal.  On  the  contrary, 
the  authorities  all  seem  to  agree  that  equity 
will  follow  and  obey  an  express  statute  ap- 
plicable to  the  case.  2  Story,  Eq.  Jur.  S§ 
1430-1437;  Bathgate  v.  Haskin,  59  N.  Y.  537; 
Joi-dan  V.  Bank,  74  N.  Y.  473;  Spaulding  v. 
Backus,  122  Mass.  554.  Here  the  appellant 
seems  to  have  a  right  of  set-off,  by  the  ex- 
press language  of  the  statute.  There  seems 
to  be  plenty  authorltr  to  rapport  such  right 


of  set-off.  Lloyd  v.  Turner,  S  Sawy.  463, 
Fed,  Cas.  No.  8,436,  and  cases  there  dted: 
Mattockff  T.  Levering,  3  Fed.  212;  Pelrce  v. 
Bent,  69  Me.  381;  Jordan  v.  Sharlock,  84  Pa. 
St.  368;  CoUins  v.  MeKee  (Pa.  Sup.)  6  Atl. 
396;  Wilson  v.  Gabriel,  4  Best  &  S.  243. 
Cases  are  cited  where  It  has  been  held,  in 
effect,  that  the  set-off  here  would  not  be  al- 
lowed. But  It  Is  believed  those  cases  mostly 
arose  under  statutes  which  did  not  permit 
a  creditor  of  an  insolvent  debtor  to  obtain  a 
preference  by  attachment  or  otherwise.  That 
Is  certainly  so  with  the  case  of  Smith  v. 
Hill,  8  Gray,  672,  as  will  appear  by  refer 
ence  to  the  following  eases:  Shelton  v.  Cod- 
man,  3  Gush.  318;  Andrews  v.  Southwlck,  13 
Mete.  (Mass.)  535;  Ward  v.  Proctor,  7  Mete. 
(Mass.)  318;  Sprague  v.  Wheatland,  3  Mete. 
(Mass.)  416;  Eigelow  v.  Prltchard,  21  Pick. 
169.  The  same  seems  to  be  true  as  to  the 
Michigan  cases  relied  upon.  Stone  v.  Dodge. 
56  N.  W.  75;  Bradley  v.  Thompson  Smith's 
Sons,  57  N.  W.  576.  So  proceedings  under 
the  recent  bankrupt  act  dlssoKed  prior  at- 
tachments within  a  certain  limit  of  time. 
But  no  such  statute  exists  In  this  state. 
There  can  be  no  doubt,  under  the  evidence, 
that  the  appellant  purchased  the  several  cer- 
tificates of  deposit  mentioned  for  a  valuable 
consideration,  and  became  the  owner  there- 
of in  good  faith,  within  the  meaning  of  sec- 
tion 4258,  Rev.  St  The  mere  fact  that  the 
bank  had  closed  Its  doors  did  not  prevent 
such  purchase  In  good  faith.  The  order  ct 
the  circuit  court  la  reversed,  and  the  cause 
Is  remanded  tot  farther  proceeding!  aoeohl- 
Ing  to  law. 


KOPF  V.  BNCKINO. 
(Supreme  Court  of  Wliconsin.  Sept  26, 18W.> 

CUKOI  OF  Vflltni  —  COSVBNIB^CE  OP  WlTNBSBES. 

Under  Rev.  St  1878,  «  2622.  providing 
for  a  change  of  venue  when  the  convenience  of 
witnesses  and  the  ends  of  justice  would  be  pro- 
moted by  the  change,  a  change  may  be  granted 
to  suit  the  conrenieQce  of  witnesses,  thondb  It 
does  not  otherwise  appear  tiiat  the  ends  Of 
justice  will  be  promoted. 

Appeal  from  circuit  court.  Fond  dn  Lac 
county;  N.  S.  Gilson,  Judge. 

Action  by  John  Kopf  against  Charles  h. 
Encklog.  From  an  order  granting  a  change 
of  venue,  defendant  appeals.  Affirmed. 

E.  S.  Bragg,  for  appellant  George  U  WU- 
Uams,  for  respondent 

WINSLOW,  J.  The  action  was  brought  Id 
Wood  county,  and  removed  to  Fond  du  Lac 
county  upon  demand  of  the  defendant,  who 
reside  in  the  latter  county.  After  such  re- 
moval the  plaintiff  moved  for  a  change  of 
venue  to  Wood  county,  upon  an  affidavit 
showing  that  13  material  witnesses  resided 
In  Wood  county,  and  that  their  convenience 
required  such  change.  No  counter  affidavits 
were  ffied.   The  rarder  of  remoral  was  made; 
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and  defeiubuit  aDpeals.  It  la  argued  by  tlie 
appellant  tliat  tiie  order  changing  tbe  venae 
waa  erroneoiu  because  tbe  statute  does  not 
Autborize  sDCb  an  wdw  for  the  convenience 
of  witnesses  alone,  but  only  vbea  the  "con- 
venience of  witnesses"  and  the  "ends  of  Jus- 
tice" concur  In  demanding  a  change  (Bev.  St 
187S^  i  2^),  and  that  there  is  no  proof  here 
that  the  ends  of  Justice  will  be  pn»uoted  by 
'the  change.  The  contention  cannot  prerolL 
The  (act  that  a  large  number  ot  witnesses 
wlU  be  Inconvenienced  by  the  trial  of  the 
case  tar  from  thdr  resldenoes  may,  of  itself, 
be  suflOdent  ground  for  the  c<meluslon  that  a 
removal  of  the  case  would  promote  the  ends 
of  Justice.  The  matter  Is  in  the  discretion 
of  the  circuit  Judge,  and  In  the  exercise  of 
that  discretion  be  may  take  into  account  mat- 
ters within  hla  own  knowledge  and  obserra- 
tkm,  as  well  as  the  proofs  presented.  Ghal- 
loner  t.  Boylngton,  86  Wis.  217,  60  N.  W. 

Tbere  is  nothtiig  to  show  an  abuse  of 
discreticHi  In  the  making  of  the  order  In  ques- 
tion.  Order  affirmed. 


BEACH  V.  TOWN  OF  NEEXAH. 
(Supreme  Court  of  WUconain.  Sept.  26,  1885.) 

Pjll-PBBS— EMFLUTHsaT  OF  PBTBIOUIf— LUBIUTT 

OP  Tows. 

Plaintiff,  who  liad  been  attending  a  fami- 
ly as  physician^  met  the  chairman  of  the  hoard 
of  town  aapemsora,  and  told  him  that  the  fami- 
ly was  deBtitate.  that  Beveral  of  the  members 
were  sick,  and  that  the  town  would  have  to 
help  them.  The  snperrisor  knew  that  plaintiff 
was  attending  the  family  as  physician,  and 
promised  that  he  would  gee  to  it  that  they 
Bhould  have  wttatever  they  required,  and  that 
the  town  would  not  see  them  want,  ^dd, 
that  it  was  for  the  Jury  to  say  whether  the  su- 
pervisor so  notified  acquiesced  In  the  employ- 
•nent  of  plaintiff,  or  impliedly  agreed  that  the 
town  should  pay  for  his  services  aiter  such  no- 
tice. 

Appeal  from  drcult  court,  Winnebago  coun- 
ty; George  W.  Bnmell,  Judge. 

Action  by  Joseph  P.  B^h  against  the  town 
cf  Keenah  to  recover  for  services  as  physi- 
cian, in  attending  a  pauper  family  having  a 
settlement  In  defendant  town.  From  a  Judg- 
ment fbr  defendant,  plaintiff  appeals.  Be- 
versed. 

Byrcm  Sl  Sanders  and  Silas  Bullard,  for 
appellant.  Henry  Flt^bbon  and  Barbers  & 
B^Unger,  for  respondent 

CA8S0DA7,  0.  J.  The  plaintiff  is  a  phy- 
sician, and  he  brought  this  action  to  recover 
for  services  as  such,  in  attending  upon  the 
family  of  one  Wallace  Sawyer,  iirtio  were,  at 
the  time,  alleged  paupers  having  a  settlement 
in  the  defendant  town.  The  defendant  de- 
nied all  llablUty,  and  at  the  close  of  the 
plalntlflTs  testimony  the  court  granted  a  non- 
suit on  the  ground  that  the  evidence  failed 
to  establl^  an  express  contract  of  employ- 
ment. From  tbe  Judgment  entered  thereon 
accordingly,  the  plaintiff  brings  this  appeal. 
It  appears  from  such  evidence,  in  effect: 


That  for  some  weeks  prior  to  November  29, 
1881,  tbe  plaintiff  bad  attended  Sawyer's 
Ihmlly  aa  such  physician.  That  on  tbe  day 
and  year  last  named  he  saw  the  chairman 
ot  the  boai^  of  supervisors  of  tbe  town  In 
relation  to  tbe  matter,  and  told  him  that 
there  were  at  that  time  four  or  five  sick  in 
Sawyer's  family,  and  that  they  were  In  need 
of  everytldng;  that  the  nurse  could  not  stay 
longer,— and  detailed  to  him  the  needs  of  the 
family,  and  told  him  that  they  would  have 
to  have  help.  That  the  chairman  Inquhred 
what  they  needed  mostt  and  he  told  blm  a 
nurse,  Just  then.  That  during  this  conver- 
sation he  told  the  chairman  that  Sawyer's 
family  was  absolutely  destitute;  that  they 
bad  no  one  to  take  care  of  them,  and  nothing 
with  which  to  hire  any  one  to  take  care  of 
tbem;  that  they  had  nothing  to  eat;  that 
they  were  entirely  destitute;  that  Sawyer 
was  out  of  work;  that  his  only  means  of  sup- 
port was  taken  from  him;  and  that  the  town 
would  have  to  take  charge  of  this  case,  and 
see  that  the  family  did  not  want.  That  the 
chairman  said  he  would  see  to  It  that  the 
family  should  not  want  whatever  they  need- 
ed; that  they  should  have  whatever  they 
required;  that  the  town  would  not  see  them 
want.  That  the  ctialrman  knew  that  he 
(the  plaintiff)  was  attending  Sawyer's  family 
as  a  physician.  That  after  November  29, 
1891,  the  plaintiff  continued  to  treat  Sawyer's 
family  as  such  physician.  Upon  such  undis- 
puted evidence,  we  think  It  was  for  the  Jury 
to  say  whether  the  supervisor  so  notified 
acquiesced  in  the  nnployment  of  tbe  plaintiff, 
or  Impliedly  agreed  that  tbe  town  should  pay 
for  bis  services  after  Buch  notice.  Tills  court 
has  repeatedly  held  that  the  town  may  be 
liable  for  such  support  upon  an  Implied  con- 
tract. Town  of  Dakota  v.  Town  of  Winne- 
coDue,  55  Wis.  552,  13  N.  W.  559;  Davis  v. 
Town  of  Scott,  59  Wis.  604.  18  N.  W.  530. 
Notice  to  one  of  the  supervisors  of  the  town 
liable  seems  to  be  suffident,  under  Rev.  St. 
S  1513.  The  judgment  of  tbe  circuit  court  is 
revo'sed.  and  the  cause  Is  remanded  tor  a 
new  trlaL 
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(Supreme  Oonrt  of  Wlacontin.  Sept.  26.  1895.) 

Bailboad  Compah IBS— Bats  or  Sfbbd— Injuht 
TO  Pbeson  OS  Tback. 

1.  Laws  1891,  e.  467,  entitled  "An  act  to 
limit  the  rate  of  speed  of  railroad  trains  and 

locomotives  in  Incorporated  vlllaxes  and  dtles," 
does  not  apply  to  unincorporated  viiluges. 

2.  Plaintiff,  knowing  that  a  freight  train 
was  loading  at  the  depot,  went  upon  the  high- 
way near  tbe  tracks  to  look  for  a  train  which 
he  expected  from  the  opposite  direction.  He 
looked  back,  and  naw  the  freight  train  still  at 
the  depot.  200  feet  away,  and  then,  after  con- 
versing with  some  one,  stepped  onto  the  track, 
without  again  looking  back,  when  he  was  struck 
by  the  engine,  which  waa  detached  from  the 
train.  Btid,  that  hia  contributory  negligenoe 
barred  hla  recovery. 
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Appeal  from  circuit  court,  Manitowoc  coun- 
ty; N.  S.  Gllson.  Judge. 

Action  by  John  Nolan  agatust  tlie  Milwau- 
kee, Lake  Shore  &  AVeatern  Railway  Com- 
pany for  personal  Injuries.  Defendant  had 
Jndgment,  and  plaintlflT  appeals.  Affirmed. 

The  plaintiff  sued  to  recover  damages  for 
the  loss  of  the  greater  part  of  one  of  his  feet, 
caused  by  the  wheels  of  defendant's  locomo- 
tive passing  over  the  same,  about  200  feet 
west  of  the  platform  of  Its  station  at  Reeds- 
ville,  an  unincorporated  village,  having  a 
population  of  about  500,  and  several  traveled 
streets.  The  main  track  of  defendant  road 
passes  through  block  51  of  the  village  In  a 
nearly  east  and  west  direction,  the  station 
building  being  somewhat  east  of  the  center 
of  this  block.  A  side  track  passes  through 
the  block  on  the  north  and  one  on  the  south 
of  the  station  house;  and  Fifth  street,  a 
much  traveled  highway,  passes  In  a  north 
and  south  direction  across  the  said  tracks 
and  along  the  west  side  of  the  block.  It 
appeared  that  the  defendant  was  accustomed 
to  give  signals  by  bell  or  whistle  when  Its 
trains  started  from  the  station  to  go  over  this 
and  other  streets,  with  which  custom  the 
plahitlff  was  familiar.  On  the  occasion  In 
question  he  hsiA  been  engaged  with  one  Cooney 
In  loading  a  cattle  car  on  or  near  Fifth 
street,  near  the  place  where  the  south  side 
track  crosses  It  This  side  track,  at  this 
point,  was  19  feet  south  of  the  main  track. 
When  the  car  was  loaded,  the  i)a8senger  train 
came  in  from  the  east,  and  went  west,  and 
the  plaintiff  then  passed  around  the  end  of 
the  cattle  car,  and  saw  the  freight  train  on 
the  main  track  at  the  depot,  loading  or  un- 
loading freight,  and  the  locomotive  was  about 
'200  feet  from  Fifth  street,  and  headed  w^t, 
so  as  to  cross  said  street  when  the  train 
started.  The  plaintiff  had  started  from  the 
stock  car.  north  along  Plftli  street,  and  stop- 
ped to  engage  in  a  convei-satlon  with  Cooney 
In  respect  to  the  necessity  of  tying  a  bull 
they  liad  put  In  the  stock  car,  before  the 
train  from  the  west  arrived  to  take  the  car 
away.  Cooney  said  the  train  was  coming, 
and  the  plaintiff  was  looking  to  see  it,  in  a 
direction  opposite  to  wliere  the  freight  train 
stood  at  the  depot,  and  with  his  back  towards 
the  latter  train.  lie  had  imssed  north  on 
Fifth  street  until  he  was  quite  near  the  main 
track.  The  engine.  In  the  meantime,  had 
l>een  detached  from  the  train,  and  started  up, 
running  at  a  rate  of  speerl  variously  esti- 
mated at  from  18  to  25  miles  per  hour,  the 
fireman  being  In  control  of  it,  but  without 
ringing  the  bell  or  giving  any  signal;  and, 
as  the  plaintiff  stepped  upon  the  track,  be  re- 
ceived the  Injurj'  complained  of,  by  being 
struck  by  the  wheel  of  the  locomotive.  The 
plaintiff's  account  of  the  situation  and  what 
occurred  was.  In  substance,  that  be  was  be- 
tween the  south  side  track  and  the  main 
track,  about  two  steps  from  the  latter,  facing 
•oothTTcat,  towards  the  car  where  Cooney 
was;  that  be  turned  ai-ound,  and  looked  at 


the  train  at  the  depot,  where  they  were  load- 
ing or  unloading  freight;  that  about  this  time 
Cooney's  son  James  came,  and  the  plaintiff 
had  taken  a  step,  and  was  wtthlu  one  step 
of  the  track;  that  he  turned,  looked  at  James, 
told  him  to  get  a  rope  to  tie  the  bull,  and 
told  him  If  the  stock  train  cnme  he  (the 
plaintiff)  could  tie  the  bull  before  they  pulled 
out  "As  he  turned  from  me,  I  turned.  IIi* 
said  the  train  would  be  from  the  west.  I 
looked  west,  and  turned  onto  the  track- 
swung  around.  Was  close  to  the  track;  stand- 
ing southwest:  just  as  I  swung  my  feet.  1 
was  Into  the  track  with  my  left  foot,  and 
as  I  stepped  In  the  cow  catcher  was  on  me." 
He  testified:  That  he  did  not  hear  any  noise 
just  before  he  was  struck.  That  be  listened, 
and  was  listening  all  the  time.  That  the  bell 
was  not  rung  or  whistle  blown.  That  It  was 
a  fine  day,  and  there  was  nothing  to  prereni 
his  hearing  signals;  and  that  he  did  not 
know  whether  that  train  was  going  out  on 
the  main  track  or  not  That  he  had  talked 
only  two  or  three  words  after  be  saw  the 
train  standing  at  the  station  before  the  loco- 
motive struck  him,  and  he  did  not  see  It 
ogatn  from  the  time  he  looked  back  at  it 
over  his  shoulder  until  It  came  lujcontact  with 
him.  When  he  looked  back  at  it  bis  back 
was  towards  the  locomotive,  and  he  then  had 
the  conversation  with  Cooney  about  tying  the 
bull,  and  was  standing  a  foot  or  two  from 
the  main  track.  That  he  did  not  see  the 
necessity  of  looking  when  be  had  looked  Just 
before  that  Ttiat  he  did  not  look  to  see 
where  the  engine  was  when  he  stepped  toto 
the  track,  as  be  bad  looked  just  before.  That 
there  was  only  a  few  seconds  of  talk  with 
James  Cooney,  and  that  be  did  not  look  while 
talking  with  liim.  This  was  only  a  few  sec- 
onds, and  when  he  stepped  on  the  track  the 
cow  catcher  was  right  on  his  legs.  He  did 
not  know  when  the  engine  started  from  the 
station.  That  there  was  a  plain  open  track 
all  the  way  between  him  and  the  locomotive, 
without  any  obstruction  to  prevent  him  from 
seeing  the  train.  "Q.  When  yon  got  through 
talking  with  James  Cooney,  you  stepped  In- 
side the  iron  rail  without  stopping  to  look  up 
at  the  train  again?  A.  He  said  that  the 
train  would  be  here  from  the  west  Court: 
The  question  Is  a  plain  one.  -  A.  I  Btej)pe<l 
right  in;  yes,  sir.  •  •  •  I  looked  west  as 
I  stepped  Into  the  track.  When  he  said  there 
was  a  train  coming  in  from  the  west  I  look- 
ed that  way.  I  had  looked  east  just  before 
I  spoke  to  bim,  and  he  said  It  would  be  here 
from  the  west,  and  I  looked  west  when  1 
stepped  in.  I  did  not  see  anything  coming 
from  the  west  and  I  could  have  beard  it 
from  the  east  if  she  had  given  the  signal." 
The  defendant  moved  for  a  nonsuit  at  the 
close  of  the  plaintiff's  case,  which  was  grant- 
ed, as  appeara  from  the  opinion  of  the  court 
hi  the  record,  on  the  ground  of  contrtbutwy 
negligence  on  the  ]iart  of  the  plalntlflL 

Schmits  &  Klrwnn  and  E.  S.  Bram?,  tw  ap- 
pellant   A.  L.  Cary,  for  respondent 
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PINNGY.  J.  (after  stating  ttie  facte).  The 
^alntUTa  counsel  contends  that  the  circuit 
court  erred  In  not  holding  that  under  the  pro- 
TlakHW  of  chapter  467,  Laws  ISUl,  the  defend- 
ant was  absolutely  liable  for  all  damage 
caused  to  the  plaintiff  on  a  traveled  street 
of  the  Tillage  of  Reedsville  by  running  Its 
locomotlTe  on  the  occasion  In  question  faster 
than  15  miles  an  hour,  without  causing  the 
en^ne  bell  to  be  rung  before  and  while  cross- 
ing such  street.  The  <Kily  act  in  force  prior 
to  said  chapter  467,  concerning  the  speed  of 
railway  trains,  was  Rev.  St.  6  1809,  which 
limited  the  speed  of  trains  'In  cities  and  vil- 
lages to  six  miles  an  hour,  and  required  the 
engine  bell  to  be  rung  before  and  while  cross- 
ing their  streets.  By  section  1819,  for  a  viola- 
tion of  section  1609,  a  penalty  was  imposed, 
and  also  a  liability  "to  the  person  injured 
for  all  damages  sustained  thereby."  Beyond 
all  question  section  1809  had  no  application 
to  unincorporated  Tillages,  for  by  Bev.  St 
I  ^2  It  was  proTlded  as  a  rule  of  constroc- 
tiim  of  the  Revised  Statutes  that  "the  word 
*TlUase*  Imports  only  a  municipal  corpora- 
tion, organlMd  by  some  special  act  or  under 
some  general  law,  ^cept  when  a  definition 
shall  be  expressly  glTen  to  the  same."  Thus 
stood  the  law  until  the  enactment  of  chapter 
467,  Laws  1881,  which  is  an  act  relating  to 
the  aamegenenl  subject-matter  as  the  former 
law,  and  Is,  no  doubt,  to  be  conatrued  with 
It,  and  as  an  act  In  pari  materia.  It  Is  ap- 
parent from  chapter  467  that  Its  purpose  was 
to  relleTe  railroad  corporations  from  the 
necessity  and  delay  of  slowing  down  all  their 
trains  while  passing  through  incorporated 
cities  and  villages  to  6  miles  an  hour,  iefe- 
spectiTo  of  their  siae  or  population,  which.  In 
the  case  of  passenger  and  through  freight 
trains,  must  have  tended  to  produce  unnecea- 
aary  delay;  but  this  was  on  conuiuon  that 
some  adequate  security  should  be  afforded  In 
the  case  of  an  increased  rate  of  speed  to  15 
miles  an  hour,  and  to  that  end  it  was  pro- 
vided that  such  a  corporatkMH  should  not  "run 
its  trains  or  locomotives  faster  than  15  miles 
an  hour  until  after  having  passed  all  the  trav- 
eled streets  thereof,  and  at^all  cause  the  engine 
bell  to  be  rung  before  and  while  crossing 
such  streets^  provided,  howeTer,  that  gates 
shall  be  first  placed  and  maintained  upon 
such  streets  and  crossings  within  cities  and 
Incorporated  villages  over  which  trains  shall 
pass,  as  the  public  authorities  of  any  such 
city  or  Tillage  shall  direct."  This  act  retains, 
in  Its  seccmd  section,  the  provision  making 
any  company  violating  or  failing  to  comply 
with  Its  jiH-oTislons  "liable  to  any  person  in- 
jured for  all  damages  caused  thereby,"  and 
Imposes,  in  addition,  a  forfeiture  of  not  less 
than  $50  nor  more  than  $100,  to  be  recovered 
only  by  an  actioo  In  the  name  of  the  state. 
Cliapter  467  plainly  appears  to  be  a  revision 
of  the  entire  subject -matter  of  the  previously 
existing  provisions  relating  to  the  speed  of 
railway  trains  and  precautions  to  be  obserTed 
lo  passing  through  cities  and  Incorporated 
T,64N.w.no.]2— 21 


Tillages.  "A  Tillage  Is  a  small  inhabited 
place;  an  assemblage  of  houses  In  the  coun- 
try, less  tlian  a  town  or  city,  and  Inhabited 
chiefly  by  farmers  and  other  laboring  people." 
Webst.  Diet.  tlL  "Village."  Any  small  as- 
semblage of  houses  for  dwellings  or  business 
or  both,  in  the  country,  constitutes  s  village, 
whether  tUey  are  situated  upon  r^ularly  lald- 
out  streets  and  alleys  or  not  And.  Law 
Diet;  Raihoad  Co.  T.  Williams,  27  111.  49.  In 
Tiew  of  the  obvious  purpose  of  the  act,  to  al- 
low, within  prescribed  limitations,  an  Increas- 
ed rate  of  speed  from  6  miles  to  15  miles  an 
hour,  it  cannot  be  supposed  that  the  legisla- 
ture intended  to  extend  the  provisions  of  the 
act  to  unincorporated  villages,  which  would 
impose  upon  railroad  corporations  an  increas- 
ed burden  or  necessity  of  slowing  up  and 
ringing  the  bell  at  every  small  assemblage 
or  group  of  houses  In  the  country,  or  at  every 
cross  road.  Besides,  the  title  of  the  act— "An 
act  to  limit  the  rate  of  speed  of  railroad 
trains  and  locomotives  in  incorporated  vil- 
lages and  cities"— may  be  resorted  to,  it 
seems,  to  ascertain  its  purpose.  Board  of 
School  Directors  of  Town  of  Pelican  v.  Board 
of  School  Directors  of  Town  of  Bock  Falls, 
81  Wis.  428-434,  51  N.  W.  871;  Mundt  T. 
Railroad  Co.,  31  Wis.  451-^2;  State  t.  Ra- 
cine Co.,  70  Wis.  543,  36  N.  W.  309.  The 
word  "Tillage,"  In  the  original  statute,  huT- 
Ing  had  a  definite  meaning,  Including  only 
those  which  were  Incorporated,  In  view  of  the 
title  to  the  act  In  question,  which  expressly 
mentions  only  incorporated  villages,  and  the 
use  of  the  same  words,  "incorporated  vil- 
lages," in  the  proviso  of  section  1,  together 
with  the  evident  purpose  of  the  act,  and  the 
previous  provisions  of  law  relating  to  the 
same  general  subject  make  the  rule  of  con- 
struction relative  to  statutes  In  pari  materia 
laid  down  by  the  authorities  cited  by  the  de- 
fendant's counsel  applicable,  end  make  It 
I  plain  that  chaptw  467,  Laws  1801,  Is  not  ap- 
!  pUcable  to  the  passage  of  railroad  trains  or 
j  locomotives  through  unincorporated  villages, 
i  It  follows  that  the  absolute  rule  of  liability 
I  contended  for  does  not  apply,  and,  as  it  is  not 
i  contended  but  that  the  defendant  was  guilty 
of  negligence  In  the  management  of  its  loco- 
motlTe, the  only  question  to  be  considered 
j  Is  whether  the  plaintiff  Is  precluded  from 
[  maintaining  his  action  by  reasoa  of  corftrlbu- 
I  tory  negligence  on  his  part 

2.  The  evidence  of  the  plaintiff  shows 
clearly  that  while  tae  train  was  at  the  sta- 
tion platform,  loading  or  unloading,  he  was 
giving  his  attention  to  matters  about  which 
he  was  engaged,  and  was  interesting  him- 
self about  tying  up  the  bull  that  had  been 
loaded  In  the  stock  car,  and  whether  It  could 
be  accomplished  before  the  train  would  ar- 
rive from  the  west,  into  which  the  stock  car 
was  to  be  taken.  His  back  seems  to  have 
been  turned  towards  the  locomotive  and 
train  at  the  station,  and  he  was  looking  in 
an  opposite  direction,  aid  mainly  towards 
the  stock  car;  but  be  did  look  partially  over 
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bis  shoulder,  and  see  tbe  train  and  locomo- 
tive at  tbe  station.  He  knew  It  was  there 
only  for  the  purpme  of  loading  or  unloading 
freight  Notbing  whatever  occurred  which 
could  fiilrly  or  properly  divert  or  take  his 
attention  from  the  fact  of  the  presence  of  tbe 
train,  and  that  It,  or  the  locomotlTe,  might 
at  any  moment  move  out  to  tbe  west  on  tbe 
main  track,  unless  It  be  said  that  giving  his 
attention  entirely  to  tbe  securing  of  the  bull 
and  looking  for  the  stock  train,  so  that  he 
gave  but  little  attention  to  his  own  sfifety 
from  Injury  by  the  train  at  the  station,  was 
a  diversion  of  attention,  excusing  or  palliat- 
ing negligence  on  his  pail.  But  this  we  can- 
not allow.  He  had  no  right  to  busy  himself 
with  concerns  In  which  he  was  interested, 
to  the  neglect  of  his  personal  safety,  and  to 
charge  the  defendant  with  the  consequences, 
however  serious.  The  exercise  of  proper 
care  for  bis  personal  safety  was  bis  para- 
mount duty.  Standing  with  hla  back  to  tbe 
approaching  locomotive,  and  Ignorant  of  Its 
approach,  be  turned  and  stepped  Into  the 
track  without  looking  for  the  locomotive  or 
train;  and  the  cow  catcher  Instantly  had 
htm,  as  he  says,  by  tbe  he^  He  testifies 
that  be  listened, .  but  this  must  be  under- 
stood, we  think.  In  the  sense  that  one  al- 
ways has  his  ears  open  to  the  receptitm  of 
sound;  but  It  seems  obvious  that  his  atten- 
tion was  not  upon  the  locomotive  or  train, 
for,  If  It  was,  It  seems  Impossible  that  in 
broad  daylight,  with  no  obstruction  between 
hlro  and  the  locomotive.  It  could  have  ap- 
proached so  close  to  him,  without  bis  knowl- 
edge, that  he  stepped  upon  the  track,  uncon- 
scious of  Its  presence,  Immediately  in  front 
of  the  cow  cateher.  He  says  that  he  did  not 
look;  that  he  had  looked  shortly  before,  ex- 
changed some  words  with  Cooney,  and  turn- 
ed and  stepped  Into  the  track.  It  Is  evident 
that  he  talked  longer  with  Cooney  than  he 
remembered.  The  rule  quite  rigidly  applied 
la  that  one  who  approaches  a  railway  track 
Is  bound  to  both  look  and  listen  to  guard 
against  danger  from  a  moving  train.  He  Is 
bound  to  use  his  eyes  and  his  ears,  not  only 
In  respect  to  Impending  danger  from  a  mov- 
ing train  or  locomotive,  but  he  Is  bound  to 
vigilant  observation  by  looking  and  listening 
In  respect  to  a  locomotive  or  train  that  may 
be  qulck^  put  In  motion,  to  his  great  peril 
If  be  neglects  this  caution.  Had  be  looked. 
Instead  of  only  listening,  he  would  certainly 
have  avoided  Injury;  and  this  Ulustrates  tbe 
necessity  of  the  rule.  He  was  not  absolved 
fix>m  the  duty  to  look  by  reason  of  the  negli- 
gent conduct  of  the  defendant.  Several 
cases,  quite  like  the  present,  have  been  re- 
cently decided  In  this  court,  to  which  refer- 
ence win  be  appropriate.  In  Schllmgen  v. 
Railway  Co.,  90  Wis.  194,  62  N.  W.  1045, 
where  the  Injured  party,  while  upon  depot 
grounds,  stepped,  without  looking,  immedi- 
ately in  front  of  an  approaching  train.  It 
was  laid  down  that:  "A  railroad  track  la. 
In  effect,  a  standing  proclamation  to  one  ap- 


proaching It  that  cars  ore  Uahle  to  run  therr^ 
on  at  any  time;  and  especially  la  this  so  on 
depot  grounds.  This  conrt  has  repeatedly 
held  tliat  a  person  approaching  a  nllroad 
track  must  use  hto  eyes  In  looking  and  bis 
eara  In  listening.  The  looking  and  the  lls- 
tenlug  must,  as  a  general  rule,  be  conteui- 
poraneons  with  the  act  of  approaching  and 
crossing.'*  Very  many  othw  cases  were 
there  cited,  Illustrating  and  suslalnli^  tbe 
views  here  expressed.  Tbe  (^ligation  rest- 
ing upon  the  party  about  to  cross  the  track 
to  exercise  ordinary  care  to  escape  Injury  In 
crossing  Is  Jiut  as  binding  as  the  obligation 
resting  on  the  servants  of  the  company  to 
use  ordinary  care  to  avoid  dan^r  and  pre- 
vent Injury  to  falm.  Tbe  case  of  Lofdahl  r. 
Ballway  Co.,  88  Wis.  421,  60  N.  W.  795,  is. 
In  the  main,  quite  In  point.  Hera,  as  there, 
the  party  injured  was  aware  of  tbe  near 
presence  of  a  train  on  the  track,  on  which. 
In  that  case,  he  was  standing  with  hla  beck 
towards  It;  engaged  In  an  altercation  with 
the  conductor  of  the  train  on  which  be  bad 
been  riding  for  putting  him  off,  when  tbe 
train  behind  him  was  moved  ftwward  by  tbe 
fireman,  without  sUmals,  and  In  a  negligent 
manner,  so  that  it  ran  upon  and  Injured 
him.  Here  the  plaintiff,  while  giving  hla  at- 
tention to  mattera  In  which  he  was  Interest- 
ed, without  looking  In  the  direction  of  the 
locomotive,  stepped  upon  and  into  the  track, 
directly  in  front  of  It,  so  ouit  bis  Injury 
was  practically  Instantaneous,  nte  cases  ot 
Hansen  v.  Railway  Co.,  S3  Wis.  631,  68  N. 
W.  900;  Sebmolae  v.  Railway  Co.,  88  Wis. 
609,  BS  N.  W.  743.  and  61  N.  W.  108;  and 
Wflber  V.  Railroad  Co.,  86  Wis.  636,  67  X. 
W.  866,— may  be  profitably  consulted  on  tbe 
question  under  consideration.  It  is  Impos- 
sible to  say  that  the  party  In  charge  of  tbe  en- 
gine was  guilty  of  willful,  wanton,  or  criminal 
ne^lgenoe.  There  Is  no  evidence  to  show  tbat 
he  saw  the  plaintiff,  and,  if  he  did,  he  had 
no  right  to  expect  tbat  he  would  step  directly 
In  front  of  the  engine,  or  that  he  was  about 
to  cross  the  track.  The  case  is  dlstlttgnlsb- 
able  from  Johnson  v.  Transfer  Ca.  86  Wis. 
64,  56  N.  W.  161.  In  that  case  the  Injured 
I>arty.  who  was  walking  south  on  the  track, 
bad  seen  tbe  btiln  pass  to  the  north,  and 
supposed  It  was  going  quite  a  distance  up 
to  the  smelting  works,  but  the  train  unex- 
pectedly returned  south,  and  ran  upon  bim. 
when  be  had  walked  a  distance  of  <mly 
about  90  feet  He  had  llstoied,  but  had  not 
looked.  He  had  located  the  train  going 
north,  and  away  from  him;  and  under  all 
tbe  facts  of  that  case.  It  was  left  to  the  Jury 
to  say  whether  walking  90  feet  without 
looking  again  was  contributory  negligence. 
Hera  the  locomotive  was  facing  the  defend- 
ant only  200  feet  distant,  and  Mble  to  start 
towards  blm  at  any  moment;  and  yet.  wfaHe 
in  a  place  of  safety,  he  stepped  Into  a  place 
of  peril  wlthont  looking,  and  immediately 
in  front  of  the  locomotive,  moving  at  the 
rate  of  from  18  to  25  miles  per  hour.  trust- 
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lug  only  to  hlft  sense  of  hearins  to  warn  him 
ot  the  danger.  Upon  the  undisputed  evi- 
dence, we  must  hold  that  the  plaintUE  was 
Toiltjr  of  contributory  negUgence  In  not 
looking  whm  be  stepped  upon  the  track, 
and  that  it  is  not  palliated  by  the  fact  that 
lie  looked  Just  before,  at  a  time  when  the 
locomotiTe  was  standing  stiU  12  rods  dis- 
tant The  Judgment  of  the  circuit  court  is 
affirmed. 


TOWN  OF  WOODMAN  t.  BOHAN. 
(Supreme  Court  of  Wisconsin.  Sept  20, 
Actions  by  Towx. 
Sanb.  &  B.  Ann.  St.  8  7T0,  aubd.  %  pro- 
vides that  the  qnalified  electors  of  each  town 
shall  have  pon'er  to  direct  the  institution  and 
defense  of  all  actions  in  which  the  town  is  a 
partf,  and  to  employ  all  necessarv  agents  for 
that  purpose,  etc.  Rev.  St.  |  81V.  authorliea 
the  supervisors  of  each  town  to  see  that  all  in- 
juries to  the  property  of  the  town  are  prose- 
cuted for,  etc.  add,  that  an  action  by  the 
town  to  enjoin  defendant  from  obstructing  a 
hlKhway.  and  to  recover  damages  therefor,  can- 
not be  maintained  withoat  authority  from  die 
electors. 

Ai^wal  team  circuit  court.  Grant  county; 
tiefiqEe  GlemoitwHi.  Judge. 

Action  by  the  town  of  Woodman  against 
James  Bofaan  to  enjoin  defendant  from  oh- 
strucUng  a  highway.  PlalntlfC  had  Judg- 
ment, and  defendant  aiq^eals.  Reversed. 

This  action  was  comm^ced  to  recover  dam- 
ages for  ot)stmGtlBg  the  Ughvray  described, 
and  to  perpetually  enjoin  the  defendant  from 
further  obstructing  or  Interferli^  with  travel 
on  Bsld  highway.  The  answer  denied  all 
liability,  and  also  denied  that  the  locus  In  quo 
was  a  puUlc  highway.  At  the  close  of  the 
trial  it  was  found  by  the  jury  and  the  court 
In  effect,  that  said  highway,  since  January 
3, 1849,  was,  up  to  the  time  of  the  commence- 
ment of  this  itctlon,  a  legally  established  and 
traveled  highway,  and  used  during  all  that 
tlmo  continuous^  by  the  public  as  a  high- 
way, and  during  all  that  time  the  same  was 
and  is  a  poUic  highway  In  the  plalntifC 
town;  that  the  defendant  had  repeatedly 
obstructed  the  same;  that  the  plaintiff  had 
been  put  to  91S  eq)ense  In  removing  Sacb 
obstructions;  and  that  the  plaintiff  Is  en- 
titled to  judement  for  $15  damages,  and 
perpetually  enjoining  the  defendant  from  fur- 
ther obstructing  Bsld  highway.  From  the 
Judgment  entered  accordingly,  the  defendant 
brings  this  appeal 

John  D.  Wilson,  for  appellant  W.  Q. 
Palmer  and  O.  B.  Thomas,  for  respondent 

CASSODAT,  C.  J.  (after  stating  the  facta). 
The  qu&lifled  electors  of  each  town  have 
power,  at  any  annual  town  meeting,  to  direct 
the  institution  and  defense  of  all  actions  In 
which  the  town  Is  a  party,  or  tnterested;  to 
employ  all  necessary  agents  and  attorneys  for 
the  prosecution  or  defense  of  the  same;  and 
to  raise  such  sums  of  money  for  that  purpose 


as  they  may  deem  proper.  Sanb.  &  B.  Aim. 
St  I  776,  Bubd.  2.  Under  this  statute  this 
court  has  repeatedly  held.  In  effect,  that  an 
actlm  in  whldi  the  town  is  a  party,  or  in* 
tfflnsted,  cannot  be  maintained  without  sndi 
authority  from  the  tfectora,  unless  the  author* 
Ity  to  commence  or  prosecute  the  same  is 
given  by  some  other  statute.  State  v.  County 
Clerk  of  Manitowoc  Co.,  S9  Wis.  15,  16  N. 
W.  617;  Town  of  Fox  Lake  v.  Village  of  FOX 
Ijike.  S2  Wis.  486,  22  N.  W.  u&L;  State  v. 
Board  of  Sup'rs  Sank  Co.,  TO  Wis.  490,  36 
N.  W.  S9a  The  statute  also  provides  that 
the  supervisors  of  each  town  "shall  have 
charge  <jt  all  actions  In  which  the  town  la  a 
party;  see  that  all  penalties  and  forfeitures 
for  the  benefit  ot  the  town,  all  bi-eaches  of 
official  bonds  to  the  damage  of  the  town,  and 
all  Injuries  to  the  property  of  the  town  are 
prosecoted  for,  and  the  damages  and  penalties 
and  forfeitures  ocdlected  and  paid  to  the 
treasurer."  Rev.  St  I  8ia  In  the  Fox 
Lake  Case,  cited,  it  was  held  that  by  reason 
of  this  statute  the  town  board  might  without 
any  direction  of  tbe  electors,  bring  an  action 
to  recover  from  a  village  therein  moneys  re- 
ctfved  for  licenses.  If  tbe  fiuits  found  are 
true,  it  may  be  that  the  board  had  authority, 
under  that  section,  to  prosecute  the  defendant 
tor  the  forfeiture  incurred  by  reastm  of  ob- 
structing the  highway,  under  sectkm  1826, 
Rev.  St  But  the  case  at  bar  does  not  come 
within  any  of  tbe  provisions  of  tiiat  sectimi, 
nor  any  statute  cited  by  counsd,  or  which 
we  are  able  to  find.  Certainly,  the  obstruc- 
tion of  a  highway  Is  not  an  injury  to  any 
property  of  tbe  town,  within  the  meaning  ot 
that  section.  Cases  are  <dted  where  actions 
have  been  maintained  by  towns  without  the 
question  here  presented  having  been  raised 
or  determined,  hot  they  cannot  Iw  regarded 
as  authority  tor  maintaining  this  action.  On 
the  contrary.  In  those  actions  tbe  court  nec- 
essarily assumed  that  the  actions  wero  com- 
menced by  proper  authority.  Here  the  ob- 
jection was  taken  answer,  and  at  the 
commencement  bt  the  trial.  Borides,  the 
complaint  ia  effect,  is  based  upon  the  au- 
thority given  by  the  town  board.  The  judg- 
ment of  the  circuit  court  is  reversed,  and  the 
cause  is  remanded,  with  direction  to  dismiss 
the  comi^int 


NORTHWESTERN  IRON  CO.  v.  WBSV 
SUPERIOR  IRON  &  STEEL 
CO.  et  al. 

(Sapreme  Court  of  Wisconsin.    Sept  26.  18W.) 

FlKADIN'O—DrMORR  BR— DISMISS!  HO  ArriAli. 

1.  On  demurrer  only  the  pleadings  can  he 
considered. 

2.  Where  an  order  overmllng  a  demurtw 
to  the  complaint  has  been  revened  on  appeal, 
the  appeal  will  not  thereafter  be  dismissed  on 
affldavits  showing  that  appellant  by  bis  own  . 
acta,  had  estopped  himself  from  qnestioning 
the  validity  of  the  complaint 

The  order  appealed  from  was  reversed,  and 
tbe  cause  remanded.    See  63  N.  W.  762.  Sub- 
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aeqiMBtly.  upon  aOadaTita,  tlie  reaponflent 
moTtsd  to  dismiss  the  appeal.   Uotion  dented. 

'PER  OUBIAM.  Thte  la  a  motion  by  tbe  Ee- 
Bpoadent  to  dlsmlsB  tbe  appeal  of  tbe  Cen- 
tral TniBt  Company.  Tbe  appeal  Itself  was 
tnm  two  orders  made  by  the  superior  court  of 
HDiraukee  county;  tbe  one  oTermllnK  tbe 
■Iipi^nf  8  demurrer,  and  tbe  other  denying 
tte  appellsnt'B  motion  for  leave  to  serve  pro* 
cess  upon  the  receiver  of  the  defendant  iron 
and  steel  company.  This  court  reversed  both 
orders  lune  20, 1805.  Northwestern  Iron  Co. 
V.  West  BiQKrior  Iron  &  Steel  Ga  (Wis.)  63 
N.  W.  75S.  Upon  affldarlts  showing  that  the 
<teBaia«nt  Gentrftl  Trust  Company  bad  filed 
■  dalm  as  a  creditor  against  tbe  defendant 
inm  :and  sted  company  In  this  action,  tbe  re- 
■ponOent,  <m  the  ISth  day  of  July,  made  this 
motion  to  dismiss  tbe  sppeal  of  the  trust  com- 
pany, for  tbe  reason  that  filing  its  claim 
it  bad  ad<q>ted  tbe  complaint  herein  sa  Its 
own,  snd  was  estopped  from  qnestioning  the 
valUDty  of  tbe  complaint.  Tbte  motion  must 
Iw  denied.  On  demurrer  only  tbe  ptndlngs 
can  be  considered.  Magdeburg  r.  Ulhlein,  53 
Wis.  164, 10  N.  W.  863.  Fven  If  the  facts  al- 
leged in  the  affidavits  could  be  considered  at 
all,  they  <mly  make  against  the  right  to  de- 
inor.  and  not  against  the  right  to  appeal. 
Tbey  tend  to  show  that  the  appeal  was  wnmg- 
ly  decided,  not  that  It  should  be  dismissed. 
Motion  should  have  been  mode  in  tbe  court 
lielow  to  strike  out  tbe  demurrer  on  the  tbcts 
stated  in  the  affidavits;  and,  U  the  motirat 
vcere  denied,  then,  upon  appeal,  the  question 
would  be  befwe  us.   The  motion  Is  denied. 


PEOPLE  T.  WATKINS. 
(Supreme  Court  of  MichigaD.    Sept.  26,  1895.) 

POKQSRY — WhvT  COKSTITLTES. 

How.  Ann.  St.  »  9213,  U214,  provide  that 
•very  person  who  sbali  make  or  attcr  and  pub- 
lish an?  forged  record,  deed,  etc.,  shall  be  bnn- 
■ahed.  Jldd,  that  a  chattel  mortirage  la  a  deed, 
within  the  meaning  of  said  aectlona. 

Error  to  recorder's  court  of  Detroit;  Wil- 
liam W.  Cbapin,  Judge. 

one  J.  Watkins  was  convicted  of  altering 
and  publishing  a  forged  chattel  mortgage, 
and  brings  error.  Affirmed. 

George  Cox,  for  appellant.  Fred  A.  May- 
nard,  Atty.  Qen.,  aud  Allan  H.  Fraser,  Pros. 
Atty.,  for  the  People. 

LONG,  J.  Respondent  was  convicted  up- 
on an  Information  which  chareed  tbe  utter- 
ing and  publishing  of  a  forged  chattel  mort- 
gage as  true,  knowing  it  to  be  false,  forged, 
and  counterfeit.  Tbe  only  contention  Is  that 
tlie  uttering  and  publishing  of  this  Instru- 
ment as  true,  although  false,  counterfeit,  al- 
tered, and  forged.  Is  not  a  crime  under  the 
statute  under  which  the  prosecution  was  had. 
How.  Ann.  St.,  by  section  9213,  provides: 
"Every  person  who  ahall  falsely  make,  alter. 


forge  or  counterfeit  •  •  •  any  charter, 
vpill,  deed,  testamoit,  bimd  or  writing  ob- 
ligatory, letter  of'  attorney,  policy  of  insur- 
ance, bill  of  lading,  bin  ot  eacbange^  prom- 
issory note,  or  any  order,  acquittance  at  dis- 
charge for  money  or  other  property,  or  any 
acceptance  of  a  bill  of  eaadiange  or  bidorse- 
meat  or  assignment  of  a  biU  of  excbsnge  or 
promissory  note  for  paymoit  of  mcmey,  or 
any  accountable  receipt  for  money,  ]^x>ds  or 
other  property,  with  Intent  to  Injure  or  de- 
fraud any  person,  shall  be  pimished  1^  im- 
prisonment In  the  state  prison  not  more  than 
fourteen  years,  or  In  tbe  county  jail  not  more 
than  one  year."  Section  8214  provides:  "Sv- 
ery  person  who  sliall  ntt^  and  publish  as 
true  any  ftlse,  ftnrged,  sltered  ot  connterf^ 
record,  deed,  instroment  or  other  writing 
mentioned  In  the  preceding  section,  knowing 
tbe  same  to  be  false,  forged,  altered  and 
counterfeit,  with  intent  to  injure  ot  defraud 
as  aforesaid,  sliall  be  punished  by  Im'ptlson- 
meat  in  the  stete  prison  not  more  than  four- 
teen years,  ot  in  the  county  Jail  not  more 
than  one  year."  This  chatty  mortgage  pmv 
ported  to  have  been  given  by  Samuel  W. 
Nichols  and  others  to  respondent,  as  trustee, 
to  secure  tbe  payment  of  S229.28,  and  to  se- 
cure which  payment  tbe  parties  did  grant, 
bargain,  sell,  and  mortgage  to  respondmt  tbe 
goods  and  chattels  motticmed  In  the  mort- 
gage. The  mortgage  conteined  this  revi- 
sion: "The  consideration  of  tiieae  preaeute 
Is  such  that  If  the  said  flnt  parties  shall  pay 
or  cause  to  be  paid  to  the  secmid  party,  bis 
representatives  or  assigns,  the  debt  aforesaid, 
with  Interest  at  eight  per  c«it  per  annum  un- 
til paid,  according  to  one  promissory  note 
bearing  even  date  herewith,  and  to  which 
this  morteage  is  collateral  security,  executed 
to  the  said  first  parties,  and  the  diarges  h«re- 
Inafter  mentioned,  thai  tlits  Instrument  shall 
be  void  and  of  no  effect;  and  tbe  said  first 
parties  hereby  agree  to  pay  the  same  accord- 
ingly." The  term  "chattel  mortgage"  Is  not 
mentioned  In  the  statute,  and  it  is  therefore 
contended  that  tbe  statute  Is  not  broad 
enough  to  cover  the  case  of  ntt«rtng  and 
publishing  such  instrument.  In  the  case  of 
People  V.  Caton.  Mich.  388,  the  respond- 
ent was  convicted  of  uttering  as  true  a  for- 
ged mortgage  upon  real  property.  Tbe  ctmrt 
there  held  that  the  stetute  could  not  bear  so 
restricted  a  meaning  as  was  cmtended  tor, 
and  held  that  the  term  "deed,"  used  la  the 
statute,  covered  this  mortgage.  It  was  there 
said;  "The  statute  employs  a  general  term, 
which  covers  instruments  given  for  a  great 
variety  of  purposes,  snd  gives  no  indication 
of  an  Intent  to  confine  Its  operation  to  deeds 
of  land.  •  •  *  Tbere  is  abundant  rea- 
son to  believe,  on  tbe  otl»er  band,  that  tbe 
word  Is  used  in  tbe  Inoad  1^^  sense  In 
which  It  is  understood  at  tbe  common  law; 
for  the  pui-pose  of  tbe  legislature  has  evident- 
ly been  to  give,  by  the  use  of  tbe  gmeral 
words,  such  an  enumeration  of  the  Instru- 
ments likely  to  be  subject  ot  forgery  as  to 
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embmce  all  tiie  vahiable  wrlUnKS  by  tbe 
fiUm  maklns  or  altering  of  which  Innocent 
penoDB  mlfht  be  in  danger  of  being  defrand- 
ed."  Hie  word  "deed,**  as  naed  in  the  etat- 
nte.  must  bare  the  commonrlaw  definition. 
A  deed  Is  constmed  at  the  common  law  to  be 
"a  written  instrument  undw  seal,  containing 
a  contract  or  agreement,  which  has  been  de- 
Urered  by  the  party  to  be  bound  and  accept- 
ed by  the  obligee  or  corenantee."  1  Bout. 
law  Diet  p.  444;  2  Bl.  Ckonm.  295;  Shep. 
Touch.  60.  The  definition  given  by  Mr. 
Washburn  Is:  "A  writing  containing  a  con- 
tract, sealed,  and  delivered  by  the  party  there- 
to." 2  Washb.  Real  Prop.  633.  As  was  said 
In  People  v.  Caton,  supra,  the  statute  cannot 
bear  so  restricted  a  meaning  as  ccmtended 
for.  The  conviction  must  be  aflarmed.  The 
other  justices  concurred. 


PEOPLE  v.  COI^BT. 

CSapreme  Conrt  of  MI<^gan.    Sept.  26,  1895.) 

Amaolt  with  Intbnt  to  Do  Bodilt  Baku  — 
Irtbxt— EvinKxcB  or  Another  Offbkbb 
— Remarks  or  Counsel. 

1.  On  a  trial  for  aBsault  with  Intent  to  do 
'great  bodily  harm  there  was  evidence  that  bit- 
ter feeling  had  long  existed  between  defendant 
and  B.,  who  owned  adjoining  land,  and  that 
defendant  had  assanlted  B.  once  before;  that 
on  the  day  of  the  asaanlt  complained  of.  B., 
with  her  daughter  and  If.,  were  on  defend- 
ant's land,  trying  to  quench  a  fire,  which  threat- 
ened the  division  fence;  that  defendant  came 
up  with  a  stick,  and  ordered  them  away,  and, 
on  the  refusal  of  F.  to  go,  a  fight  ensued  be- 
tween the  latter  and  defendant;  that  defend- 
ant fltrack  F.  with  his  stick,  and  then  turned 
and  struck  B.  on  the  bead;  that  defendant  said, 
"I  will  kill  you  Ijefore  you  leave  here,"  and 
Btmck  B.  again  over  the  head  with  the  stick, 
felling  her  to  the  ground.  Defendant  claimed 
that  B.  struck  him  while  be  was  fighting  with 
F.,  and  that  she  wss  hit  by  a  blow  intended  for 
the  latter.  Held,  that  the  question  of  intent  to 
do  great  bodily  harm  was  properly  left  to  the 
jury. 

2.  On  a  trial  for  assault,  defendant  was 
asked  if  he  had  not  been  convicted  before  for 
assault  on  tbe  complaining  witness,  and  on  his 
admission  that  he  had  the  prosecuting  attorney 
asked  other  questions  in  regard  to  the  details 
of  that  assault,  but  the  court  held  them  inad- 
missible, and  instructed  the  Jury  that  the  sole 
use  for  which  such  conviction  was  admitted  was 
to  affect  defendant's  creditulity  as  a  witneae. 
Hdd,  that  defendant  had  no  cause  for  com- 
plaint, 

8.  A  new  trial  will  not  be  granted  because 
of  improper  remarks  of  the  prosecuting  attoi^ 
ney.  unless  they  were  so  clearly  outside  the 
evidence  and  line  of.  legitimate  argument  that 
any  reasonable  person  would  conclude  that  the 
Jury  were  prejudiced  thereby. 

Error  to  circuit  court,  Tuscola  county;  Wat- 
son Beach.  Judge. 

William  R.  Conley  was  convicted  of  an  aa- 
sault  with  Intent  to  do  great  bodily  harm 
less  than  tbe  crime  of  murder,  and  brings  er- 
rtx.  Affirmed. 

J.  B.  KInnane,  for  appellant  Fred  A.  May- 
nard.  Atty.  Gen.,  and  T.  W.  Atwood,  Pros. 
Atty.,  (or  the  People. 


OBANT,  J.  The  reBpondmt  was  CMvricted 
of  an  assault  upon  one  Anna  Bemlss  wltli  fa»- 
tent  to  do  great  bodUy  barm  lesa  thu  ttw 
crime  of  murder. 

1.  It  la  Insisted  that  there  was  do  evidence 
of  any  Intent  to  do  the  great  bodily  bam 
contemplated  by  the  statute,  and  that  tb« 
court  should,  as  requested,  have  directed  • 
verdict  of  not  guilty.  It  Is  argued  that  tbe 
case  Is  ruled  by  Peo^^e  v.  Ross.  60  Mich.  ML 
33  N.  W.  SO;  People  v.  Lennon,  71  Micb. 
298.  S8  N.  W.  871;  and  People  v.  Pearl,  7» 
Mich.  208.  42  N.  W.  1109.  Mrs.  BenUsa  audi 
respondent  owned  adjoining  land.  Bitter 
feeling  had  tor  a  long  time  existed  between 
them,  owing  to  a  dispute  as  to  .their  rights  In 
the  land.  He  had  assaulted  I'er  (mce  before, 
for  whldi  he  was  airesteU,  and  pleaded  guil- 
ty. A  fire  was  bornlng  upon  respondent** 
land,  and  In  close  proximity  to  tbe  dlvislm 
fence.  Mrs.  Bemlss,  her  danghter,  and  bIreA 
man,  Frank  Lawrence,  went  upon  tbe  re- 
apondent's  land,  to  put  the  fire  out,  and  save 
the  fence.  Respondent  came  through  tbe 
woods  wlUi  a  stick  about  six  feet  long,  and 
at  once  ordored  them  off  his  land.  Lawrence 
refused  to  go,  and  a  fight  enaned  between  hlna 
and  respondent.  In  which  sticks,  or  clubs,  as 
the  witnesses  called  them,  were  freely  used- 
Respondent  testlfi^  that  be  did  not  intra- 
tionally  strike  her,  that  she  told  Lawrence  to 
stand  his  gronnd,  that  sbe  struck  bim  while 
he  was  fighting  with  Lawrence,  and  that  A» 
was  hit  by  a  blow  Intoided  for  Lawrence. 
Mrs.  Bemlss  testified  as  foUoWb:  "I  heard) 
Frank  Lawrence  my,  'Htse  comes  the  old 
man.'  and  I  didn't  have  a  chance  to  get  away 
tf  I  wanted  ta  I  just  went  to  look  up,  anA 
he  went  for  Frank  Lawrence,  and  stmek  him> 
ovw  the  head,  and  then  he  turned  around' 
and  struck  me  on  the  head,  and  I  fell.  After 
awhile  I  got  up.  I  went  over  and  boUercd  to 
Frank  Ijiwrence,  and  asked  him  If  he  wouIA 
not  throw  me  his  handkerchief;  my  bead  wa» 
cut  I  hollered  for  the  little  girl  to  go  f(H- 
tbe  doctor  and  the  sheriff  as  quick  as  she 
could.  I  expected  I  would  be  dead  before  she 
got  bade  I  said  that  to  her.  He  said:  *TeB^ 
damn  you.  I  will  kill  yon  befwe  yoo  leave 
here,*'  and  he  struck  me  again,  and  I  fdl  cm- 
to  tbe  ground,  and  I  don't  remember  anyr 
more.  I  didn't  say  anything  until  I  put  my 
hand  up  and  said,  'Old  man,  I  guess  you  did 
me  up  this  time.'  He  said.  'Yes.  damn  yon;. 
I  will  flnlsh  you  before  yon  leave  here.* " 
Tbe  physician  testified  that  he  found  a  Gon- 
tused  and  lacerated  wound  on  tbe  back  of 
her  head,  with  blood  oozing  through  it  la 
many  places;  that  there  were-  one  or  two- 
cuts  throngh  the  scalp;  that  It  must  have 
been  a  hard  blow;  tint  if  the  wound-  wa» 
Inflicted  by  one  .blow,  a  large  club  must  have 
been  used,  but  If  it  was  inflicted  by  more 
than  one  blow  a  small  club  would  have  pro- 
duced the  Injury.  In  the  presence  of  this 
timony  tbe  question  of  Intent  was  properly 
left  to  the  Jury. 

2.  The  respondent  was  a  witness  In  hl» 
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own  bebalf,  and  on  cro9s-examlnntlon,  for 
the  purpose  of  discrediting  blm,  he  was  asked 
If  he  bad  not  been  convicted  of  assault  and 
battery  upon  Mrs.  Bemlss.  This  be  at  flnrt 
denied.  He  admitted  his  arrest.  Being  asked 
If  he  did  not  plead  guUty,  he  replied:  "I  did 
not  I  told  the  Justice  how  It  was,  and  he 
fined  me  f20."  The  prosecuting  attorney 
then  proceeded  to  ask  other  questions  in  re- 
gard to  the  details  of  that  assault,  but  the 
court  promptly  sustained  the  objections  to 
the  questions,  bidding 'that  the  witness  had 
admitted  his  conviction,  and  that  the  details 
were  inadmissible.  The  court,  in  both  this 
ruling  and  the  charge,  instructed  the  Jury 
that  the  sole  use  Cor  which  such  conviction 
was  admitted  was  to  affect  his  credibility  as 
a  witness.  If  it  were  Improper  to  ask  the 
questions,  it  cannot  be  assumed  that  this.  In 
view  of  the  ruling  of  the  court,  had  a  preju- 
dicial effect  ui>on  the  jury. 

3.  It  is  next  insisted  that  the  conviction 
should  be  reversed  because  of  alleged  im- 
proper remarks  made  by  the  prosecuting  at- 
torney In  bis  argument  to  the  jury.  Some  of 
these  remarks  were  promptly  condemned  by 
the  presiding  Judge  as  improp^  argument 
We  find  nothing  Improper  In  the  other  re- 
marks complained  of,  and  do  not  consider 
them  of  sufficient  importance  to  detail  them. 
Ordinarily  these  matters  Viust  be  left  to  the 
sound  discretion  of  the  trial  judge,  who  hears 
the  entire  argumeut  of  counsel,  and  can  bet- 
ter Judge  whether  the  language  is  Justified 
by  the  armaments  of  opposing  counsel. 
Courts  of  last  resort  will  Interfere  by  grant- 
ing a  new  trial  only  In  a  case  where  the 
prosecuting  attorney  has  so  clearly  departed 
from  the  evidence  and  the  line  of  legitimate 
argument  that  any  I'ensonable  person  will 
conclude  that  the  Jury  were  prejudiced  by 
it  This  is  usually  prevented  by  the  prompt 
ruling  of  the  circuit  judge. 

4.  Upon  a  motion  for  a  new  trial  It  was  In- 
sisted that  the  prosecuting  attorney  was  dis- 
qualified, becauEPe  he  bad  been  an  attorney 
for  Mrs.  Bemlss  In  suits  about  the  land 
where  the  assault  was  committed.  The  dis- 
qualifying statute  reads  as  follows:  "The 
prosecuting  attorney  shall  not  be  concerned 
ns  attorney  or  counsel  for  either  party  other 
than  for  tbe  state  or  county  in  any  civil  ac- 
tion depending  upon  tbe  same  state  of  facts 
upon  which  any  criminal  prosecution  com- 
menced or  prosecuted  shall  depend;  *  *  • 
nor  shall  any  attorney  be  permitted  to  prose- 
cute, or  aid  in  prosecuting,  any  person  for  an 
alleged  criminal  offense  where  he  is  engaged 
or  interested  In  any  civil  suit  or  proceeding  de- 
pending upon  the  same  state  of  facts,  against 
such  person  directly  or  indirectly."  3  How. 
Ann.  Si.  S  557.  We  find  nothing  In  the  record 
to  show  that  this  question  was  raised  upon 
the  trial  Testimony  upon  this  point  was 
taken  upon  the  hearing  of  tbe  motion,  and  , 
showed  that  the  prosecuting  attorney  was 
Bot  the  attorney  for  Mrs.  Bemlss  in  any  suit 
depending  upon  the  same  state  of  facts  as 


are  Involved  In  tbe  criminal  enlt  The  con- 
viction is  affirmed,  and  the  court  below  di- 
rected to  proceed  to  BHitenca  The  other  Jni* 
tlcea  concurred. 


WOLPERT  T.  NEWOOMB,  County  Drain 
CommissioDer,  et  al. 
(Supreme  Court  of  Michigan.  26^  1895.) 

DKAtXAoa  —  BcrFiciEKCT  or  Citatio!i  —  Civ- 

TIOR&KI. 

1.  One  who  has  been  properly  served  with 
a  citation  in  proceedings  for  establishing  a  drain 
cannot  raise  the  objection  of  a  defective  serv- 
ice on  others,  who,  having  assented,  and  re- 
leased their  night  of  way.  are  themselTes  not 
in  a  position  to  complain. 

2.  Proceedings  to  establish  a  drain  cannot 
be  quaahed,  or  their  validity  queaUoned,  by  writ 
of  certiorari  at  the  instance  m  one  who  will  not 
be  injured  thereby. 

3.  Under  3  How.  Ann.  St.  {  1740cl,  pro- 
viding that  in  proceedinn  to  establUb  a  drain 
the  citation  shall  set  forth  that  lands  owned  by 
the  persons  to  whom  It  is  addressed  will  be 
"crossed"  by  such  drains,  the  exact  language  of 
the  statute  need  not  be  used  If  it  appears  from 
the  desorintion  of  the  land  and  tbe  course  of  tho 
proposed  drain  that  the  drain  will  in  fact  croas 
the  land  of  the  person  to  whom  the  citation  is 
addreRsed. 

4.  The  citation  in  proceedings  to  establisfa 
a  drain  need  not  be  Issued  under  tbe  seal  of  the 
court,  nor  *iu  the  name  of  the  people." 

5.  Under  a  statute  providing  that  In  pro- 
ceedings to  establish  a  drain  the  citation  shall 
be  served  by  the  commissioner,  "or  some  other 
competent  person,"  no  special  appointment  is 
required;  and  a  return,  showing  that  it  was 
served  by  a  competent  person,  is  conclusive. 

Error  to  circuit  court  Eaton  county;  Clem- 
ent Smith,  Judge. 

Certiorari  by  Caleb  Wolpert  to  the  circuit 
court  to  review  the  proceedings  of  Morrell  E. 
Newcomb,  county  drain  commissioner,  and 
another,  In  the  matter  of  straightening,  wid- 
ening, and  deepening  a  drain.  From  a  Judg- 
ment sustaining  tbe  proceedings,  plaintiff 
brings  error.  Affirmed. 

John  Xicbol  and  F.  H.  Stowe,  for  appellant. 
Huggett  &  Smith,  for  appellees. 

GRANT,  J.  Plaintiff  brought  certiorari  to 
the  circuit  court  to  review  tbe  proceedings  of 
tbe  defendants  in  the  matter  of  straighten- 
ing, widening,  and  deepening  a  part  of  the 
"Mead  Drain,"  so  called.  In  the  township  of 
Roxand,  In  Eaton  county.  The  circuit  court 
sustained  the  proceedings,  and  plaintiff  has 
appealed  to  this  court.  Tbe  objections  raised 
are:  (1)  That  the  citation  issued  upon  the  pe- 
tition did  not  set  forth  that  the  lands  of  tbe 
persons  to  whom  It  was  addressed  would  be 
crossed  by  said  drain;  (2)  because  the  affida- 
vit of  service  did  not  show  proper  service  up- 
on certain  parties;  (3)  that  tbe  citation  Issued 
on  the  14th  ot  July,  fixing  August  1st  as  the 
day  of  hearing,  was  without  jurisdiction;  (4) 
that  the  citations  were  not  under  tbe  seal  of 
the  court;  (5)  that  tbe  citations  were  not  Is- 
sued "In  the  name  of  tbe  people  of  tbe  state 
of  MichiRan";  (Q)  that  when  the  probate  court 
appointed  tbe  i^ieclal  commissioners  there  was 
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DO  legal  proof  before  It  of  the  service  of  the 
«itatloD.  A  legal  dltcb  was  In  existence.  It 
extended  14  rods  across  plaintifTs  land,  across 
which  it  was  only  necessary  to  deepen  and 
widen  it  After  a  full  bearing,  at  which  he 
and  his  attorney  were  present,  and  In  which 
ihey  participated,  he  was  awarded  $25  dam- 
ages. After  receiving  the  application,  which 
l6  correct  in  form,  the  drain  commissioner 
made  an  examination,  and  determined  that 
"the  deepening,  widening,  and  straightening 
of  the  drain  was  necessary,  practicable,  and 
condodre  to  the  public  health,  convenience, 
and  wdfare."  He  also  returns:  "That  soon 
thereafter  I  caused  to  be  presented  to  all  of 
the  owners  of  the  lands  travei-sed  by  the  part 
of  said  drain  to  be  deepened,  widened,  and 
straightened  a  proiwr  drain  i-elease  of  the 
right  of  way  and  damages,  and  requested  tbe 
owners  of  said  lands,  respectively,  to  execute 
tbe  same;  and  tliat  all  of  such  owners  did  ex- 
ecute Bncb  release  of  right  of  way  and  dam- 
ages, except  Caleb  Wtdpert,  one  of  the  own- 
era  of  said  land,  who  refused  to  execute  such 
release."  The  proceedings  are  conceded  to 
be  regular  up  to  tbe  issue  of  the  citation. 
The  statute  allowing  cei-tlorarl  to  these  pro- 
ceedings provides  that,  "If  any  material  de- 
fect be  found  in  the  proceedings  for  estab- 
lishing a  drain,  such  proceedings  shall  be  set 
aside."  It  Is  nowhere  shown  or  claimed  ttiat 
the  plaintiff  will  be  injured  by  the  deepening, 
widening,  and  straightening  of  the  ditch.  If 
he  is  not  injured,  there  is  no  reason  why  he 
should  have  the  proceedings  quashed,  or  be 
lieard  to  question  their  validity  by  the  writ 
of  certiorari,  which  Is  subject  to  discretion. 
Roedlger  t.  Commissioner,  40  Micb.  745,  and 
authorities  there  cited.  None  of  tbe  otber 
lurties  Interested  complain,  nor  are  they  In  a 
[KWition  to  do  so,  tiecause  they  bave  assented, 
nnd  released  their  right  of  way,  and  have 
thereby  waived  all  irregularities  until  pro- 
<-Geding8  are  talcen  under  chapter  5  of  the 
drain  law  (3  How.  Ana  St  i  1740e2  et  seq.) 
for  the  assessment  to  construct  the  drain. 
The  object  of  tbe  citation  is  to  afford  a  hear- 
ing to  the  parties  Interested  to  make  objec- 
tions, and  to  be  heard  in  tbe  selection  of  com- 
missioners. Kinnle  v.  Bare.  G8  Mich.  634,  36 
N.  W.  672.  The  plaintiff  was  properly  served 
with  the  citation,  and  cannot  now  raise  the 
objection  of  a  defective  service  upon  others, 
none  of  whom  are  in  condition,  for  tbe  reason 
above  stated,  to  make  the  same  objection. 
We  win  therefore  consider  only  those  objec- 
tions which,  upon  tbe  assumption  that  he 
may  be  Injured,  he  Is  entitled  to  raise. 

1,  Plaintiff  appeared  specially  upon  the  9tb 
day  of  July,  the  return  day  of  the  citation, 
and  objected  to  the  Jurisdiction,  because  the 
citation  did  not  -state  that  the  lands  owned 
by  the  person  to  whom  It  was  addressed 
would  be  crossed  by  such  drain.  The  citation 
used  tlie  word  "affected"  Instead  of  "cross- 
ed." The  Judge  adjourned  the  hearing  until 
the  14th  day  of  July,  and  on  that  day  ordered 


the  citation  to  be  amended  by  Inserting  tbe 
word  "crossed"  instead  of  "affected,"  adjourn- 
ed the  bearing  to  August  Ist,  caused  the  cita- 
tion as  amended  and  the  date  of  hearing  as 
of  August  Ist  inserted  therein  to  be  served  in 
due  time  upon  tbe  parties  Interested.  Tbe 
statute  requires  that  the  citation  "shall  set 
forth  that  lands,  owned  by  the  persons  to 
whom  it  is  addressed,  will  be  crossed  by  such 
drains  or  will  l>e  subject  to  assessment  for  its 
construction,  and  that  a  description  and  sur- 
vey of  such  drain  are  on  file  with  the  court  Is- 
suing the  citation."  3  How.  Ann.  St.  S  1740cl. 
Tbe  commencement,  terminus,  and  the  gen- 
eral course  and  direction  of  the  drain,  and  tbe 
description  of  the  plaintiff's  hind,  are  fully 
stated  In  the  citation.  From  these  It  conclu- 
sively appears  that  tbe  drain  did  cross  bis 
land.  Tbis  was  a  sufficient  compliance  with 
the  statute.  It  is  not  necessary  to  use  the 
exact  language  of  the  statute,  where  tbe  clta* 
tlon  contains  the  substance  of  Its  require- 
ment, and  the  party  is  not  misled. 

2.  The  drain  law  does  not  require  the  cita- 
tion to  be  issued  under  the  seal  of  tbe  court, 
nor  Is  it  such  a  process  as  tbe  constitution  re- 
quires to  be  "In  the  name  of  the  people  of  tbe 
state  of  Michigan."  The  proceedings  of  the 
commissioner  are  entirely  ex  parte  until  at 
tbe  proper  stage  application  is  made  by  him 
to  the  probate  court  for  the  appointment  of 
commissioners  to  determine  tbe  necessity,  etc. 
The  citation  commenced  as  follows:  "At  a 
session  of  tbe  probate  court  for  the  county  of 
Eaton,  bolden  at  the  proliate  office  in  tlie  city 
of  Charlotte  on  Monday,  the  4th  day  of  June, 
1894,"  etc.,  and  was  signed,  "Jacob  L.  Mc- 
Peek,  Judge  of  Probate."  It  was  iu  proper 
form  without  the  seal  or  the  statement  that 
it  was  issued  "in  the  name  of  tbe  people,"  etc. 

3.  Tbe  statute  provides  that  "the  citation 
shall  be  served  by  tbe  commissioner  or  some 
other  competent  person."  The  citation  In  this 
case  was  served  by  one  Alexander  Hecork, 
whom  the  return  shows  to  have  been  a  com- 
petent person.  He  made  due  proof  of  serv- 
ice  by  affidavit  The  contention  Is  tbat  no 
investi(;ation  was  made  into  the  competency 
of  Mr.  Hecork  before  the  service,  and  tbat  be 
was  not  expressly  app<dnted  to  make  the 
service;  and  tbe  following  authorities  are  cit- 
ed: Rnsch  V.  Moore,  57  Mich.  54,  23  N.  W. 
450;  Gadsby  v.  Stimer,  79  Mich.  260,  44  N. 
W.  006;  Insui-ance  Co.  v.  Page,  61  Micb.  72, 
27  N.  W.  859.  Those  cases  arose  under  a 
statute  which  only  authorized  service  of  pro- 
cess Issued  by  a  Justice  of  the  peace  by  other 
than  an  officer,  upon  request  of  a  party,  and 
by  written  authority,  Indorsed  upon  the  pro- 
cess. No  such  provision  Is  found  in  tbe  drain 
law  which  authorizes  service  by  any  compe- 
tent person.  No  special  appointment  Is  re- 
quired. The  return  shows  tbat  Mr,  Hecorii: 
was  a  competent  person,  .and  tbe  return  is 
conclusive.  No  claim  Is  made  that  be  was 
not  competent  Tbe  proceedings  are  affirmed. 
Tbe  other  justices  concurred. 
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PEOPLE  T.  HANAW  et  al. 

(Supreme  Coort  of  MtchlxaD.    Sept  26,  1885.) 

RECoamsANCE— Tallditt— UusoHBR  or  OrMna 
— Belbasb  or  Sureties— J  UDOMBiiT 

FOR  IlTTBREST. 

1.  An  informatioD,  In  one  count,  diarged 
6.  with  felooioasly  breaking  and  entering,  In 
the  ni^ttime,  a  shop  not  adjoining  to  or  occu- 
pied with  a  dwelling  house,  with  intent  to  com- 
mit larceny;  and,  in  the  second  count,  with  lar- 
ceny. He  gave  in  the  same  court  a  bond  "to 
answer  to  an  information  on  file  Rgainst  him 
for  burglary."  Mdd,  that  the  bond  waa  not 
void  for  misnomer  of  the  oEFense  charged,  under 
2  How.  Ann.  St.  §  (H85,  providing  that  no  ac- 
tion on  any  recognizance  shall  be  defeated  by 
reason  of  any  defect  in  the  form  of  the  bond, 
if  it  sufficiently  appears  at  what  court  the  party 
was  bound  to  appeal,  and  that  the  court  before 
whom  it  waa  taken  was  authorized  by  law  to 
take  it. 

2.  The  sureties  on  the  recognizance  of  a 
erson  charged  with  crime  are  not  discharged 
y  a  continuance  of  the  case  at  the  term  at 

which  the  principal  was  required  to  appear. 

3.  Under  How.  Ann.  St.  f  8457,  proriding 
that  in  case  of  forfeiture  of  rail  the  judgment 
shall  be  for  the  amount  of  the  penalty  of  the 
recognizance,  it  is  error  to  give  Jadgment  for 
interest  from  the  date  of  forfeiture. 

Error  to. circuit  court,  Lenawee  connty; 
Victor  H.  Lane,  Judge. 

Action  by  tbe  peoiile  against  Joseph  Ha- 
naw  and  John  Kerr  on  a  recognizance. 
From  a  judgment  for  plaintiff,  defendants 
bving  error.  Modified. 

Smith  &  Ware,  for  appellants.  Fred  A. 
Maynard,  Atty.  Geo.,  and  John  E.  Bird, 
Pros.  Atty.,  for  the  People. 

MONTGOMERY,  J.  This  was  an  action 
on  a  recognizance  entered  Into  In  open  court 
in  a  proceeding  pending  against  one  Joseph 
Gregory  upon  an  information  which  cliarged 
against  Gregory  the  offense  of  feloniously 
breaking  and  entering,  In  the  nighttime,  a 
shop  not  adjoining  to  or  occupied  with  a 
dwelling  house,  with  intent  to  commit  lar- 
ceny; and.  In  a  second  count  of  the  infor- 
mation, the  offense  of  larceny.  The  condi- 
tion of  the  recognizance  was  as  follows:  "If 
the  said  Joseph  Gregory  doth  well  and  truly 
appear  at  the  next  term  of  this  court,  to  an- 
swer to  an  Information  on  file  against  him  for 
burglary,  and  not  depart  from  said  court 
without  leave  until  discharged  by  due  course 
of  law,  then  the  said  recognizance  to  be  null 
and  Told." 

1.  It  is  contended  that  the  misnomer  of  the 
offense  rendered  the  recognizance  void.  Sec- 
tion »485,  2  How.  Ann.  St.,  provides  that  "no 
action  brought  upon  any  recognizance  shall 
be  barred  or  defeated  •  •  •  by  reason 
of  any  defect  in  the  form  of  the  recognizance, 
If  it  sufflciently  appear  from  the  tenor  there- 
of, at  what  court  the  party  •  •  •  -^as 
bound  to  appear,  and  that  the  court  •  •  • 
before  whom  it  was  taken  was  authorized  by 
law  to  require  and  take  such  recognizances." 
While  this  provision  does  not  dispense  with 
the  necessity  of  eml>od}*lng  the  substance  of 


the  undertaking  In  the  recognizance,  It  aboold 
be  construed  to  cure  errors  In  form  which 
do  not  affect  the  rights  of  the  principal  or 
surety.  The  recognizance  must,  It  Is  true, 
identify  the  proceeding;  and,  as  the  offense 
stated  In  the  recognizance  Is  simply  desig- 
nated as  "burglary," — which  the  offense  char- 
ged In  the  information  technically  was  not.— 
if  the  recognieance  had  been  taken  out  of 
court,  and  conditioned  for  an  appearance  to 
answer  to  an  Information  to  be  thereafter 
Sled,  It  may  have  been  an  Insufficient  desig- 
nation of  the  offense.  In  Cole  T.  People,  3T 
Mich.  548,  on  a  prosecution  for  a  like  offense 
as  that  charged  in  the  lnf<n:mation  In  tbis 
case,  the  record  of  the  sentence  designated 
the  offense  as  "burglary."  The  court  s;iid: 
"The  offense  is  not  burglary,  but  is  a  statu- 
tory offense  quite  different  from  that  In  8omt>^ 
particulars.  Burglary  Is  the  felonious  break- 
ing and  entering  of  a  dwelling  bouse  in  the 
nighttime.  This  offense  is  the  felonious 
breaking  and  entering  in  the  nighttime  of  a 
store  not  adjoining  to  or  occupied  with  n 
dwelling  house.  But  this  misnomer  in  the 
order  for  Judgment  Is  of  no  impwtance.  It 
could  not  affect  the  rights  of  the  plaintllT 
in  error,  and  It  would  be  corrected  by  the 
record  Itself,  which  shows  what  the  offense 
really  was."  In  the  present  case  a  term  was 
employed  which,  while  not  the  legal,  techni- 
cal name  for  the  offense  charged,  was  a 
term  very  commonly  employed  to  designate 
the  offense.  But  what  is  of  more  Importance 
is  that  the  recognizance  was  taken  before  the 
same  court  in  which  the  Infonnatlon  was 
then  pending,  and  that  information  is  refer- 
red to  in  the  condition  of  the  recognizance. 
We  think  the  recognizance.  In  view  of  th!f* 
fact,  sufficiently  identified  the  offense  which 
the  accused  was  to  answer.  See  Glldersleeve 
V.  People,  10  Barb.  85;  People  v.  Rutan.  ;V 
Mich.  50:  Daniels  v.  People,  6  Mich.  386. 

2.  At  the  tenn  of  the  court  at  which  Grci;-- 
ory  was  bound  to  appear,  a  continuance  wns 
granted  to  the  next  term,  on  his  application. 
It  is  contended  that  this  operated  to  dN- 
charge  the  sureties.  By  the  great  weight  of 
authority,  this  condition  Is  construed  to  re- 
quire the  appearance  from  day  to  day,  or 
from  term  to  term,  until  discharged.  2  Am. 
&  Eng.  Enc.  Law,  32;  Gallagher  v.  People. 
SI  111.  500;  State  v.  Tieman,  39  Iowa,  474; 
Gentry  v.  State,  22  Ark.  544;  People  v.  Hain- 
er,  1  Denlo,  455;  State  v.  Breen  (S.  D.)  02  N. 
W.  135;  People  v.  Gordon,  39  Mich.  2fil; 
Crawford  v.  Vinton  (Sllch.)  62  N.  W.  980. 

3.  We  think  error  was  committed  in  enter- 
ing Judgment  for  interest  on  the  amount  of 
the  recoguizance  from  the  date  of  forfeiture. 
Section  8457,  2  How.  Ann.  St.,  provides  that 
the  Judgment  shall  be  for  the  amount  of  the 
penalty  on  the  recosnlzauce.  See,  also.  B^- 
ser  V.  Little,  13  Mich.  195.  The  Judgment 
will  be  uiodided,  and  a  Judgment  entered  lu 
this  court  for  the  penalty  of  the  bond.  fOOO, 
and  costs  of  the  court  below.  The  other  Jus- 
tice concurred. 
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WOODEN  T.  MT.  PLEASANT  LUMBER  A 
MANUF'a  CO. 

(Supreme  Court  of  Michigan.    Sept  26,  18G5.) 

Ubstkcctios  or  Water  Coubsb— Hiobts  of  Mill 

OWSKR. 

1.  One  not  Injured  by  the  maintenance  of 
a  dam  by  wliich  a  mill  Is  operated  cannot,  when 
sued  by  the  mill  owner  9>r  obatructine  the  nat- 
ural flow  of  the  Htretim  to  the  mill,  defend  by 
setting  up  that  the  dam  was  constructed  by 
plaintiff  without  proper  authority. 

2.  A  mill  o^vner  has  a  cause  of  action 
m^ninxt  one  who,  by  piling  logs  on  the  ice  above 
the  mill,  when  the  stream  is  frozen  orer,  inter- 
rupts the  natural  flow  of  the  stream  to  the 
oiill. 

Error  to  circuit  eom-t,  Isabella  county; 
Sliermau  B.  Daboll,  Judge. 

Actlou  by  Sarah  B.  Wooden  against  the 
Mt.  rieasaut  Lumber  &  Manufacturing  Com- 
pany, to  i*ecoTer  for  obatixictlon  by  defend- 
ant of  the  stream  by  which  plaintiff's  mill 
was  run.  From  a  Judgment  for  plaintiff,  de- 
fendant brings  error.  Affiimed. 

L'laintiff  owns  a  grist  mill,  propelled  by  wa- 
ter power,  created  by  a  dam  across  the  river 
Chippewa.  The  dam  was  built  tn  ISTO,  with- 
out any  authority  from  the  board  of  super- 
visors. In  1873  the  then  owner  presented  a 
petition  to  the  board.  In  which  he  set  forth 
the  coDstructlon  of  tlie  dam,  the  building  of 
a  chute  or  apron  for  the  passage  of  logs  and 
llf^b,  and  asked  that  the  dam  be  declared  by 
the  board  to  be  such  a  dam  as  was  required 
by  law,  and  that  It  be  allowed  to  remain  as 
then  constructed,  and  he  be  vested  with  the 
rights  and  privileges  granted  to  owners  of 
dams  under  the  law.  The  board  adopted  a 
resolution  In  accordance  with  the  prayer  of  j 
the  petitioner.  The  defendant,  during  the 
winter,  put  logs  into  the  river  and  along  Its 
banks,  about  four  miles  above  the  dam,  ready 
for  driving  in  the  spring.  The  banks  were 
low.  Rollways  were  made,  and  logs  piled 
upon  them  the  whole  width  of  the  stream. 
Plaintiff  claims  that  the  effect  of  this  was 
to  stop  the  flow  of  the  water  so  as  to  destroy 
the  supply  for  her  mill.  This  suit  was  Insti- 
tuted to  I'ecover  damages  for  such  unlawful 
act.  The  defense  was  (1)  that  the  dam  was 
built  without  anthorlty,  and  that  the  proceed- 
ings before  th?  board  of  supervisors  were 
void,  because  the  petition  was  not  In  compli- 
ance with  the  statute,  and  that  no  notices  of 
tlie  petition  were  shown  to  have  been  posted 
in  the  several  townships  before  the  hearing; 
nnd  (2)  that  the  defendant  banked  its  logs 
In  the  usual  and  a  reasonable  manner,  and 
therefore  la  not  liable  for  obstructing  the 
Bow. 

I.  A.  Fancber,  for  appelloDt.    Free  Estee 
(M.  Brown,  of  coansel),  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  Tbe 
defendant  Is  not  In  position  to  raise  the  qnes- 
ilon  of  tbe  regtilsrltr  of  tbe  proceedings  be- 
fore the  board  of  supervisors.  Xo  Interfer- 
ence with  Its  right  of  navigation  for  the  pur- 


pose of  running,  logs  Is  claimed.  The  ^atn- 
tiff  obtained  tbe  right  of  flowage  over  all  tlie- 
Uind  affected  thereby.  Her  business  Is  a  law- 
ful one.  The  defendant  Is  not  injured  by 
her  act  It  was  not  at  the  time  engaged  in- « 
navigation.  The  stream  at  that  time  was 
covered  with  Ice  and  snow,  and  could  not 
be  navigable  until  spring,  after  the  Ice  and 
snow  had  melted.  Landowners  are  entitled 
to  the  natural  flow  of  tbe  water,  subject  t& 
such  Interference  as  Is  caused  by  tbe  use  of 
the  stream  for  navigation  in  tbe  usual  man- 
□er.  Even  U  plalntlfTs  dams  were  construct- 
ed without  proper  authority,  defendant  could 
not  tnaintaln  a  direct  action  to  abate  it  as 
either  a  public  or  private  nuisance  so  long: 
as  he  Is  not  injured  thereby.  Gould,  Waters. 
9  3fA;  Brown  t.  Perkins,  12  Gray,  89.  Much 
less  will  be  be  permitted  to  attack  it  collatei-- 
ally. 

2.  Briefly  stated,  the  second  defense  is  that 
a  log  owner  may  lawfuHy  nil  the  bed  of  a 
sti'eam  with  logs  in  winter,  when  it  Is  not 
navigable,  and  obstruct  the  natural  flow  of 
the  water  for  months,  depriving  landownei's 
below  of  its  natural  use,  and  flooding  the- 
lands  above.  The  proposition  carries  with 
It  its  own  refutation,  and  no  argument  can 
make  It  clearer.  Land  and  mill  owners  are 
entitled  to  the  natural  flow  of  the  water,  sub- 
ject to  the  reasonable  use  for  the  purposes 
of  navigation.  Had  these  logs  been  placed 
iu  the  river  when  It  was  navigable,  for  the- 
purpose  of  running  them,  a  different  ques- 
tion would  arise,  which  need  not  now  be  dis- 
cussed, as  it  Is  not  before  us.  The  defend- 
ant was  not  using  tbe  stream  for  navlgaiion. 
and  Its  act  was  unreasonable  and  unlawful. 
As  applied  to  the  facts  of  this  case,  the  In- 
struction of  the  court  below  that  the  plaintiff 
was  entitled  to  the  natural  flow  of  the  water 
so  aiS  not  to  Injure  her  business,  was  coiTect. 
Judgment  affirmed. 

LONG,  J.,  did  not  sit    The  other  Justices 
concurred. 


TOLES  T.  MEDDAUGH. 
(Supreme  Court  of  Michigiin.  Sept  26,  1805.) 
Tkespass— Wren  Liks. 
A  tcnnnt  ie  not  liable  aa  a  trespasser  for 
injury  done  by  his  hogs,  which  he  has  turned 
loose  on  the  land,  or  for  fence  boards  removed, 
wUie  in  possession  after  expiration  of  his  lease' 
to  harvest  a  crop  iu  which  the  owner  has  a  joint 
interest 

Error  to  circuit  court,  Ionia  county;  Trauk 
D.  M.  Davis.  Judge. 

Action  by  James  W.  Toles  against  James 
Ueddaugh.  Tliere  was  a  verdict  for  defend- 
ant, and  plaintiff  brings  error.  Affirmed. 

F.  H.  Stowe  aua  John  NIchol  <B.  A.  Haw- 
ley,  of  comisel),  f<H-  appellant:  McGarry  & 
Nichols,  for  appellee. 

GRAXT,  J.  This  Is  an  action  of  trespass 
quare  clauaum  freglt    Trior  to  April  11, 
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1802,  the  land  described  In  the  declaration, 
together  with  other  lands,  wae  owned  by 
one  George  Lunn.  Defendant  bad  for  sev- 
eral years  o<^upled  and  worked  the  lands, 
two  adjoining  farms,  as  his  tenant,  yielding 
to  him  one-third  of  the  products  as  rent. 
Defendant  and  Lnnn  had  an  agreement  by 
wbicU  defendant  was  to  surrender  the  prem- 
isea  to  Lunn'a  grantee  when  the  lands  were 
sold.  The  land  In  dispute  was  a  40-acre  lot, 
sowed  to  wheat  the  fall  previous.  Plalntlfl 
purchased  the  land  April  11,  and  obtained  a 
deed  April  20, 1892.  Some  time  prior  to  the 
purchase  he  had  a  conTersatlon  with  the  de- 
fendant about  buying  this  land,  In  which 
he  told  him  that  he  was  going  to  buy  one 
of  the  places,  but  had  not  made  up  his  mind 
which  one.  Defendant  then  Informed  htm 
of  his  agreement  with  Lnnn  to  gire  up  pos- 
session when  the  land  was  sold.  After  ob* 
talniug  his  deed,  plaintiff  Inform^  the  de- 
fendant that  he  hdd  purchased  the  land  of 
which  this  40  acres  was  a  part,  but  aald  noth- 
ing to  him  about  possession,  oor  did  be  serve 
any  notice  to  quit.  Defendant  was  entitled 
to  possession  until  the  wheat  was  harvested 
and  threshed.  Plaintiff,  1^  hU  purchase,  be- 
came entitled  to  Lunn's  share  of  the  wheat 
About  May  Ist  defendant  anrrendered  pos- 
session of  the  land,  except  the  40  acrea.  to 
one  Austin,  who  leased  it  from  plalnUff. 
Defendant  harvested  and  stacked  the  wheat 
upon  the  40  acres,  and  abont  the  Ist  of 
September  threshed  It,  and  gave  plaintiff  his 
share.  After  harvesting,  defendant,  as  had 
been  his  custom,  turned  hla  hogs  into  the  lot, 
to  eat  the  wheat  left  upon  the  ground,  where 
they  remained  three  or  fonr  weeks.  They 
rooted  up  the  ground  some,  and  ate  the 
grass,  and  apples  which  liad  fallen  from 
the  trees.  After  the  wheat  was  thwsbed 
and  removed,  defendant  abonduied  posses- 
sion. Up  to  this  time  nothing  had  been 
said  l>etween  the  parUes  about  poasesslon. 
A  dlfflcidty  then  arose  between  them  about 
30  rods  of  fence,  which  plaintiff  claimed 
that  defendant  had  removed.  He  then  in- 
stituted this  suit,  claiming  damages  for  the 
fence  and  tm  the  injury  done  by  the  hogs. 
Mr.  Austin  testified  that  the  damage  to 
tlic  land  and  dovor  was  from  $3  to  95; 
that  he  judged  the  hogs  ate  from  15  to  25 
bushels  of  apples,  worth  from  10  cents  to 
15  cents  a  bushel.  In  addition  to  these  dam- 
riges,  plalntlfl  claimed  that  defendant  took 
out  two  lengths  ot  fence,  for  the  purpose  of 
drawing  the  threshing  machine  in  and  out 
of  the  lot.  Mr.  Austin  testilled  that  It  would 
not  cost  ovei'  25  cents  to  replace  these  hoards. 
At  the  conclusion  of  the  evidence  the  court 
directed  a  verdict  for  the  defendant.  The 
direction  was  correct.  The  defendant's  rela- 
tion was  not  changed  from  that  of  a  tenant 
to  that  of  a  mere  crorper.  He  was  entitled 
to  and  retained  posaes^'on  of  the  land  until 
the  wheat  was  han-csted  and  threshed.  All 
the  acts  cmnplalned  of  were  committed  be- 
fore he  had  surrendered  possession.   He  was 


not,  ttaerefbre,  guilty  of  trespass.  Another 
question  was  raised  upon  an  amendment  al- 
lowed to  the  plea,  but  this  disposal  of  the 
case  renders  Its  determination  unnecessary. 
We  think  the  appeal  In  this  case  was  vexa- 
tious, nnd  the  defendant  will  therefore  re- 
cover an  additional  attorney  fee  of  ISS.  The 
other  justices  concurred. 


HIOHIOAN  TRUST  GO.  V.  BENNETT  et  ai. 
(Supreme  Court  of  Michigan.    Sept  26,  1SS5.) 

FRAUDULiyT  COXVETANCB— CONffinEKATION. 

1.  Where  a  partner,  before  the  firm  made 
an  asBifmrnent,  conveyed  land  to  a  creditor  to 
secure  bis  claim,  and  both  parties  acted  io 
good  faith,  other  creditors  of  the  firm  have  no 
right  to  hare  such  conveyance  set  aside  as  in 
fraud  of  their  claims,  where  the  receiver  of  much 
firm,  by  paying  the  amount  of  the  secured  claim, 
was  entitled  to  have  a  reomv^ance  of  tlie 
property. 

2.  Where  a  partner  conveyed  his  Interest 
in  partnership  realty  to  one  who  acted  in  good 
faith,  and  paid  fall  value  therefor,  the  creditors 
of  the  firm  are  not  entlUed  to  have  such  con- 
veyance set  aside  as  being  in  fraud  of  their  in- 
terests, though  the  conveyance  was  not  record- 
ed until  meny  years  aft^warda. 

Appeal  trata  circuit  court,  Montcalm  coun- 
ty. In  chancery;  Peter  F.  Dodds,  Judge. 

Bill  by  the  Michigan  Trust  Company,  as  re- 
ceiver, against  Frederick  H.  Bennett  and 
others,  to  set  aside  certain  conveyan<M. 
From  a  decree  for  defendants,  complainant 
appeals.  Affirmed. 

Oscar  Webber  and  Ctarence  W.  Cbapin, 
composing  the  firm  of  Webber  &  Chapin,  bank- 
ers, became  the  owners  of  tbe  land  in  <Us- 
pute,  having  obtained  the  same  in  payment 
of  a  debt  June  26,  1S83,  Oscar  Webber  and 
wife  conveg^ed  an  undivided  half  of  said  land 
to  defendant  Frederick  Bennett  for  the  ex- 
press courideratlon  of  $1,400.  Tbe  deed  was 
not  recorded  until  July  10,  18&3.  December 
28, 1892.  Webbw  &  Ghapln  dissolved  partner- 
ship; Webber  selling  out  to  Chapln,  Merrick 
W.  Ghapln  taking  bis  place  in  tbe  firm.  The 
bank  was  Indebted  to  defendant  Spanogle  In 
the  sum  of  $1,800  for  money  deposited.  Span- 
ogle,  bearing  that  the  firm  was  in  financial 
embarrassment,  demanded  the  payment  of 
his  money.  The  firm  was  unable  to  pay,  and 
thereupon  Claronce  W.  Ghapln  and  wife  con- 
veyed by  deed  to  him  an  undivided  half  Inter- 
est In  said  land,  and  his  Interest  in  the  per- 
sonal property  upon  the  farm.  In  payment  of 
tbe  claim.  Afterwards,  Chapln  &  Co.  made 
a  general  assignment  for  the  benefit  of  their 
creditors.  This  bill  was  filed  by  the  assignee 
to  set  aside  the  two  deeds,— one  to  Spanogle. 
and  the  other  to  Bennett,— and  to  recover 
tlie  same  fin:  tlie  benefit  of  tlie  creditors.  The 
testimony  was  taken  In  open  court,  and  de- 
cree entered  dismissing  the  bill,  as  to  Ben- 
nett, and  holding  that  the  conveyance  to 
Spanogle  was  taken  bona  fide  as  a  security 
for  his  debt,  and  that  he  should  convey  to 
the  complainant  upon  the  payment  of  bis 
debt,  with  Interest  and  costs. 
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Tbomaa  F.  McGarry,  for  appellant.  F.  A. 
Miller  and  Wm.  O.  Webster,  for  appellees. 

GRANT,  J.  (after  stating  the  facts).  It  is 
conceded  that  Chapln  &  Co.  were  indebted 
to  Spanoffle  in  the  sum  of  $1,800.  The  title 
to  the  undivided  one-lialf  interest  in  the  land 
stood  la  Clarence  W.  Cbapln.  It  is  immateiial 
whetherthe  land  was  the  property  of  the  bank, 
or  of  Mr.  Chapln.  Mr.  Spanogle  had  the  un- 
doubted rlgfat  to  secure  his  claim,  eiiuer  out  of 
the  firm  property.oroutof  the  individual  prop- 
erty of  one  of  the  members.  There  is  no  evi- 
dence that  Spanogle  acted  In  bad  faith,  or  with 
any  intent  to  assist  Bennett  and  Chapln  In  de- 
frauding dietr  other  creditors.  There  Is  good 
oridence  to  Show  that  there  was  no  consider- 
able differraice  between  the  value  of  the  prop- 
erty conveyed  and  the  debt  due.  It  is,  how- 
ever, of  no  conseqnence,  because  the  assignee 
by  the  decree  of  the  court  below,  can  obtain 
the  entire  value  of  the  excess,  if  any,  by  pay- 
ing the  amount  of  the  indebtedness,  and  from 
this  decree  Spanogle  has  not  appealed. 

Defendant  Bennett  testified  that  when  he 
purchased  the  land  from  Webber  he  paid 
$1,400  In  cash.  Webber  also  testified  to  the 
same  thing.  Bennett  went  Into  possession 
immediately,  and  continued  In  poBsesslon 
thereafter,  clearing  up  the  land  and  erecting 
buildings.  He  used  the  proceeds  of  the  land 
In  supporting  himself  and  family,  and  In 
these  Improvements.  While  tliei-e  are  some 
suspicious  circumstances,  such  as  the  failure 
to  record  the  deed,  and  the  relationship  of 
the  parties,  we  do  not  think  there  is  sufflcleut 
to  Justify  the  conclusion  that  Bennett  did 
not  pay  the  $1,400,  or  that  tbe  transaction  is 
vitiated  by  fraud,  which  must  be  proven,  and 
not  based  upon  surmise.  If  Bennett  actually 
paid  the  |1,400  to  Webber,  there  Is  no  reason 
why  he  should  not  be  protected,  although  the 
purchase  by  Webber  &  Chapln  was  made 
with  bank  funds.  Upon  this  record  they 
were  tenants  la  common,  and  each  had  the 
right  to  convey  an  undivided  half  interest  to 
one  who  took  without  knowledge  that  the 
land  was  partnership  property.  We  see  no 
reason  to  disturb  the  decree  below,  and  It  la 
affirmed,  with  costs. 

HOOKER,  J.,  did  not  Sit  The  other  Jus- 
tices concurred. 


BEDIER  T.  FULLER  et  al, 
(Supreme  Court  of  Michigan.  Sept.  26,  1885.) 
Election  of  Kehei>ie8— Waiver  of  Tobt. 
One  induced  by  fraud  to  sell  her  interest 
In  an  estate  for  less  ttian  its  actual  value  can- 
not, in  the  same  action,  affirm  the  contract, 
and.  waiving  the  tort,  recover  in  asaumiMit, 
ou  an  implied  promise,  the  difference  l>etweeD 
the  amount  received  and  its  actual  value. 

Errw  to  drcntt  court,  Wayne  coanty;  Wil- 
liam L.  Carpenteit  Judge. 

Action  by  Josephine  Bedler  against  Jay 
Fuller  and  others  to  recover  the  difference 


between  the  actual  value  of  her  interest  In 
her  father's  estate  and  that  for  which  she 
was  fraudulently  Induced  to  sell  it  to  de- 
fendants. From  a  Judgment  for  defendants, 
plaintiff  brings  error.  Affirmed. 

F.  A.  Baker  (George  Gartner,  of  counsel), 
for  appellant.    John  D.  Gonely,  for  appellees. 

LONG,  J.  The  declaration  contains  the 
common  counts  In  assumpsit  and  a  special 
count,  also  In  assumpsit,  which  sets  forth 
substantially:  That  Joseph  Coon  was  a  resi- 
dent of  the  county  of  Wexford,  and  had  real 
estate  of  the  value  of  $100,000,  and  personal 
estate  of  the  value  of  $2,000.  That  he  died 
intestate,  leaving  a  widow  and  heirs  at 
law.  Plaintiff  was  one  of  such  heirs  at  law, 
and,  as  such,  entitled  to  an  undivided  one- 
sixth  of  his  estate.  That  tbe  debts  of  the 
estate  were  less  than  tbe  sum  of  $8,000,  and 
the  widow  somewhat  advanced  In  years,  so 
that  the  value  of  her  dower  did  not  exceed 
the  sum  of  $16,000.  That  the  net  one-sixth 
undivided  share  possessed  by  the  plaintiff 
was  of  the  value  of  $15,000.  That  defend- 
ants knew  the  values  alwve  mentioned,  but 
plaintiff's  home  was  In  Montana*  and  she 
herself  was  not  familiar  with  the  value  of 
her  father's  estate,  or  tbe  amount  of  his 
debts,  or  with  the  value  of  the  widow's 
dower;  and  she  was  without  means  to  go  to 
Detroit,  from  Montana»  to  look  after  her 
interest.  She  was  unaccustomed  to  busi- 
ness and  to  transactions  like  those  men- 
tioned. That  defendant  Fuller  was  appoint- 
ed administrator  of  the  estate  of  Joseph 
Coon.  That  he  qualified,  and  entered  upon 
the  performance  of  his  duties.  That  he  was 
and  is  an  attorney  and  counselor  at  law, 
duly  licensed  to  practice  in  tlie  courts  of  this 
state.  That  tbe  other  defeudauts  (WUmarth 
and  Reaume)  were  his  clients  and  friends, 
and  frequenters  of  bis  office  in  Detroit.  That 
on  April  1,  1880,  the  three  defendants  en- 
tered into  a  conspiracy  to  defraud  the  plain- 
tiff of  tbe  greater  port  of  her  share  of  her 
father's  estate.  That  on  October  3,  1889,  at 
the  special  instance  and  request  of  fill  the 
defendants,  plaintiff  executed,  at  Montana, 
and  forwarded  and  delivered  to  all  the  de- 
fendants, at  Detroit,  a  deed  and  conveyance, 
running  to  the  defendant  Reaume,  of  her 
one-aizth  Interest  In  her  father's  estate. 
That  about  two  months  later,  namely,  on 
December  2,  1889,  the  defendant  Reaume 
and  his  wife  gave  to  one  Josephine  Kenney 
a  mortgage  on  that  part  of  said  one-sixth 
which  was  situated  on  Michigan  avenue,  In 
Detroit  That,  upon  the  sectirity  of  this 
mortgagCi  all  tbe  defendants  borrowed  from 
said  Josephine  Kenney  tbe  sum  of  $500, 
which  money  they  all  caused  to  be  paid  to 
the  plaintiff,  as  a  part  of  the  consideration 
for  ber  deed  above  mentioned.  That  all  the 
defendants  thereupon  caused  this  Kenney 
mortgage  to  be  i-ecorded,  and  at  the  same 
time  the  deed  from  plaintiff  was  recorded. 
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•o  that  tfa«  Kenney  mortgagre  was  tbe  first 
mortgage  or  Hen  on  the  property  described 
In  It,  l>elng  plaintiff's  share  In  the  Hichlgan 
arenoe  lota.  That  five  days  later,  being 
December  7, 1893,  all  the  defendants  caused 
Reanme  to  give  the  plaintiff  a  mortgage  on 
tbe  one-sixth  interest  In  the  Michigan  ave- 
nue lots,  and  upon  a  sixth  interest  in  a  small 
house  on  Howard  street,  as  the  remaining 
part  of  the  consideration  for  her  deed.  That 
the  condition  of  this  mortgage  from  Reaume 
to  the  plaintiff  ts  as  follows:  'Trovlded,  al- 
ways,  and  these  presents  are  upon  this  ez- 
presa  condition:  That  if  the  parties  of  the 
flret  part,  Reaume  and  wife,  should  pay,  or 
cause  to  be  paid,  to  tbe  plaintiff,  the  sum 
of  four  thousand  dollars,  within  two  years 
after  tbe  estate  of  Joseph  Coon,  deceased, 
should  be  fully  settled  and  distributed,  this 
moitgage  is  to  draw  legal  Interest  from  and 
after  the  time  said  estate  is  fully  settled  and 
distributed,  and  the  said  legal  Interest  is 
six  per  cent,  per  annum,  all  interest  to  be  due 
and  payable  semiannually;  and  after  the 
said  settlement  of  said  estate,  and  the  dis- 
tribution of  the  same,  said  first  parties  to 
have  tbe  privilege  of  paying  the  whole  or 
any  part  of  the  principal  sum  due  hereon  at 
any  time,  according  to  a  promissory  note, 
bearing  even  date  herewith,  executed  by 
Dennis  J.  Reanme  to  the  said  par^  of  the 
second  part,  to  which  this  Indenture  la  col- 
lateral secuiity,— th«i  these  presents  and 
aald  promissory  notes  shall  cease,  and  be 
null  land  void."  That  tbe  promissory  note  Is 
In  the  words  and  figures  following:  "$4.- 
OOOiXM.  December  7th,  1888.  According  to  a 
real-estate  mortgage,  after  date  I  promise  to 
pay  to  the  order  of  Josephine  Oole  four  thou- 
sand dollars,  at  law  office  of  Jay  Fuller, 
Detroit,  Mlcb.,  with  Interest,  according  to  a 
real-estate  mortgage  bearing  even  date  here- 
with and  collateral  ttaereta  Value  received. 
Dennis  J.  Reauma"  Tba,t  two  months  later, 
namely,  on  Febnuur  10;  1800,  the  plaintiff 
made  an  assignment  of  this  moilgage  to  de- 
fendant WUmarth,  and  received  from  all  tbe 
defendants  91*000  In  mon^,  and  the  promise 
of  all  to  pay  her  tbe  l»lance  when  the  mort- 
gage should  be  collected,  snd  that  the  mort- 
gage and  asslgnmmt  were  then  recorded. 
That  the  following  summer,  namely,  June  21, 
1880,  she  conveyed  her  Interest  to  Reaume, 
at  the  special  Instance  and  request  of  all  the 
defendants,  and  execated  anotbM'  and  full 
assignment  to  Wllmarth  of  the  mortgage 
given  by  Reaume,  and  upon  receiving  this 
full  assignment  all  the  defendants  paid  to 
her  the  snm  of  98,000,  being  the  entire  bal- 
ance owing  to  her. 

The  count  avers  that  for  the  purpose  of 
inducing  philntlff  to  execute  the  deed  of  Oc- 
tober 3,  1880,  the  first  assignment  to  WU- 
marth (that  of  February  10,  1890),  the  fntv 
ther  assignment  of  June  21.  1880,  and  to  ac- 
cept die  sum  of  94>B00  as  the  purchase  price 
of  her  said  share,  the  defendants,  and  each 
of  them,  made  cwtaln  fraudulent  representa- 


tions, substantially  as  follows:  (1)  That  her 
share  was  not  worth  to  exceed  $4,S00;  (2> 
that  the  widow's  dower  would  absorb  about 
half  of  tbe  estate;  (3)  that  the  widow  In- 
sisted upon  having,  for  ha*  right  of  dower, 
930,000  In  cash,  and  that  tills  would  take 
two-thirds  of  the  estate.  If  It  was  sold  at  auc- 
tlon;  <4)  that  the  debts  and  expenses  of  ad- 
ministration would  be  between  ten  and 
twelve  thousand  dollars,  and  that  It  would 
take  an  of  the  farm  lands  of  Joseph  Coon  to 
pay  the  same;  (5)  that  the  estate  was  so 
involved  in  litigation  that  the  heirs  at  lav 
would  not  realise  anything;  (6)  that  it  would 
be  necessary  to  sell  the  estate  of  Joseph 
Coon  at  forced  or  auction  sale  ^o  pay  the 
debts  of  the  estate;  (7)  that  the  beirs  of 
Joseph  Coon,  Including  the  plaintiff,  were 
not  entitled  to  draw  any  money  from  the  es- 
tate, or  to  realize  thereon,  until  the  estate 
was  settled,  and  that  the  plaintiff  conld  get 
all  the  money  she  wanted,  from  any  one,  ou 
the  mortgage  given  her  by  defendants;  (8) 
that  the  other  children  and  heirs  of  Joseph 
Coon  were  not  entitled  to  receive,  and  coold 
not  and  would  not  get,  more  than  94^00  for 
or  from  their  respective  shares  of  the  estate, 
and  that  that  amount  was  all  that  the  one- 
slxth  share  of  said  estate  was  winth.  The 
count  then  avers  that  the  plaintiff  believed 
these  re^sentatlms,  and,  If  she  had  not 
been  deceived  and  misled  by  them,  would 
not  have  made  the  deed  <a  assignments,  ihv 
would  she  have  accepted  the  94,500  as  the 
purchase  price,  and  that  by  means  of  the 
premises,  and  In  consequence  of  tbe  fraud, 
the  d^endants  deprived  her  of  all  the  vslne ' 
of  her  share  of  her  father's  estate,  over  and 
above  the  sum  of  94,000.  The  count  adds: 
"Waiving  the  tor^  and  suing  in  assumpsit, 
*  *  *  the  defendants  became  and  were 
liable  to  pay  the  plaintiff  tbe  difference  be- 
tween the  said  snm  of  $iji00  and  tbe  real 
and  actual  value  of  her  share  In  her  fathefs 
estate,  *  *  *  and,  being  so  liable,  the  de- 
fendants promised  to  pay  to'  the  plaintiff  the 
said  sum  of  mon^." 

Two  of  the  defendants  (Jay  Fuller  and  Hi- 
ram D.  Wllmarth)  demurred  to  this  couut 
They  assigned  three  ttuses  of  demurrer: 
(1)  That  said  special  count  does  not  state 
a  cause  of  action  founded  on  the  cuitract, 
either  express  or  impUed;  (2)  tuat  said  spe- 
cial count  does  not  state  a  caose  of  action 
for  which  assumpsit  will  He;  (3)  that  said 
special  count  does  not  state  a  cause  of  ac- 
tion which  will  warrant  or  sustain  a  writ 
of  attachment.  The  demurrer  was  sustain- 
ed in  the  court  below.  Judgmoat  wsa  en- 
tered for  defendants  Fuller  and  WUmarth  on 
this  demun'er.  Plaintiff  brings  tbe  case  into 
this  court  by  writ  of  error. 

The  damages  claimed  by  this  count  is  the 
difference  between  tbe  sum  paid  for  flie 
deed  snd  the  actual  value  of  plaintiff's  share 
of  taor  father's  estate.  It  Is  the  only  sum 
claimed  by  this  count  It  Is  this  amount 
out  of  which  plaintiff  daims  to  have  been. 
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defrauded  by  the  defendants.  The  coant 
sets  out  that  the  consideration  for  the  deed 
was  $4,500,  and  It  Is  admitted  that  she  receiv- 
ed that  amount  This  Is  the  only  sum  which 
defendants  a^rreed  to  pay,  and  that  amount 
has  hecn  paid.  If  a  fraud  were  perpetrated, 
It  was  In  procuring  the  deed  at  the  price  of 
$4,500,  and  it  was  then  and  there  accom- 
plished. But  plaintiff,  by  her  declaration, 
waives  the  tort,  and  sues  in  assumpsit.  We 
think  the  averments  In  the  declaration  pre- 
clude a  recoveiy  in  this  form  of  action.  The 
aci-pod  price  for  the  property  was  $4,500,  and 
no  tiiipllcatlon  can  arise  that  any  ^eater 
sun]  was  agreed  upon.  We  tblnlc  the  case 
is  ni](»d  by  Galloway  t.  Holmes,  1  Doug. 
<Micli.)  3.30,  and  £:mersoD  v.  Spring  Co.,  100 
Mich.  127,  58  N.  W.  659.  One  who  has  been 
induced  by  the  fraudulent  representations 
of  another  to  enter  into  a  contract  may  af- 
firm or  disaffirm  It.  If  he  disaffirm,  and  as- 
sert the  fraud,  he  cannot,  in  the  same  ac- 
tion, turn  it  Into  an  action  of  assumpsit,  and 
recover  as  for  an  Implied  promise.  As  was 
said  In  Bmerson  v.  Spring  Co.,  supra:  "It  Is 
suggested  that,  as  a  fraud  was  perpetrated 
npon  the  creditor,  he  would  have  the  right 
to  waive  the  tort  and  sue  In  assumpsit;  but 
we  are  aware  of  no  case  which  authorizes 
a  party  to  first  turn  a  contract  into  a  tort, 
and  then  shift  it  back  into  the  form  of  a  new 
contract,  other  than  the  original  one."  The 
eases  above  cited  are  so  squarely  Id  point 
that  we  deem  further  discussion  of  the  qnea- 
tlon  unnecessary.  The  Judgment  below  must 
be  affirmed.    The  other  Justices  concurred. 


PEOPLE  V.  SAWYEK. 
rSiipreme  Court  of  Michigan.    Sept.  26,  1S9S.) 
Peddi.sbs— Who  are— LicityaE— Exemptions. 

1.  One  whose  business  consists  in  going 
from  house  to  hoiise  with  rugs,  making  con- 
tracts of  leasing  at  a  stipulated  amount  week- 
ly, the  title  passing  to  the  party  renting  when 
the  wliole  amount  of  the  rental  is  paid,  is  a 
podilier,  within  an  ordinance  requiring  peddlers 
to  have  a  license. 

2.  Under  a  charter  giving  the  city  power 
to  license  and  regulate  hawkers  and  peadlera, 
an  crdinance  requiring  peddlers  to  take  out  li- 
censes may  exempt  from  its  operation  mechan- 
ics of  the  state  veiling  their  own  nunnfactured 
articles,  and  farmers  selling  the  product  of  tlieir 
own  farm*i. 

Certioniil  to  recorder's  court  of  Detroit; 
William  W.  Chapfu,  Judge. 

CertiOTUl  to  review  the  proceediage  of  tbe 
recorder*!  court  of  Detroit,  in  which  Joseph 
B.  Sawyer  was  convicted  of  peddling  without 
a  license.  Affirmed. 

Frank  A.  Bascb,  for  the  People.  D.  F.  QHd- 
den.  for  defendant. 

LONQ,  J.  Respondent  was  convicted  in 
the  recOTder'a  court  of  the  city  of  Detroit  of 
pcddliDg  witbont  a  license. 

1.  It  Is  contended  that  there  is  no  proof 
to  sustain  the  verdict  There  was  proof  that 


he  bad  no  license,  but  the  contention  Is  that 
the  business  in  which  he  was  engaged  was 
not  peddling,  within  tbe  meaning  of  the  char- 
ter and  ordinances  of  the  city.  His  business 
consisted  In  going  from  house  to  house  wltb 
rugs.  His  custom  was  to  make  contracts  of 
leasing  at  a  ceitain  amount  to  be  pa!d  weekly, 
and  when  the  wholeamount  of  rental  was  paid 
the  title  passed  to  the  party  renting.  On 
the  trial  It  was  sliown  that  the  respondent 
offered  the  rugs  at  certain  places  for  sale. 
The  testimony  showed  that  he  was  employed 
In  the  business  of  hawking  and  peddling, 
within  tbe  terms  of  the  charter  and  ordi- 
nances. In  Graffty  v.  City  of  Rnshvllle,  lOT 
Ind.  502,  8  N.  E.  609,  it  was  said:  "Any 
method  of  selling  goods,  wares,  or  merchan- 
dise by  outcry  on  the  streets,  •  •  •  or  by 
attracting  persons  to  purchase  •  •  •  by 
signals,  or  by  going  from  house  to  house,  sell- 
ing or  offering  goods  for  sale  at  retail  to  In- 
dividuals not  dealers  In  such  commodities, 
whether  they  be  carried  along  for  delivery 
presently,  or  whether  the  sales  are  made 
for  future  delivery,  constitutes  the  person  so 
selling  a  hawker  or  peddler."  The  same  rule 
is  stated  In  Com.  v.  Ober,  12  Gush.  493;  Davis 
V.  Mayor  of  Macon,  64  Ga.  134;  State  v. 
Hodgdon,  41  Vt  139. 

2.  Tbe  charter  provides:  "The  said  council 
may  also  license  and  regulate  auctioneers, 
hawkers,  peddlers  *  •  •  also  the  peddling 
or  hawking  of  fruits  •  •  •  Jewelry,  merchan- 
dise, goods  and  other  property  whatsoever 
by  liand,  handcart  show  case,  show  stand, 
or  otherwise,  In  the  public  streets  or  places." 
I>ocai  Laws  1883,  p.  612,  S  50.  By  section  2, 
tit.  8,  of  the  Mdinances  of  tbe  city  of  Detroit 
of  1800,  the  mayor  is  authorized  to  license 
any  citizen  to  follow  the  business  or  occupa- 
tion of  a  hawker  or  peddler,  on  bis  paying 
into  the  city  treasury  the  sum  prescribed 
by  section  3,  and  executing  a  bond,  etc.  Sec- 
tion 3  fixes  the  amount  of  ttie  license  fee  to  a 
peddler  on  foot  at  $25.  Section  4  of  the  or- 
dinance provides:  "This  ordinance  is  not  In- 
tended to  apply  to  any  mechanic  of  this  state 
selling  or  offering  for  sale  any  article  of  hia 
own  manufacture,  or  to  any  farmer  selling 
or  offering  for  sale  the  produce  of  his  own 
farm."  It  is  contended  tliat  the  charter  pro- 
visions do  not  authorize  the  discrlmluation 
made  by  section  4  of  the  ordinance.  The  ex- 
emption of  mecltanics.  In  selling  their  own 
manufactured  articles,  and  farmei-a,  In  sell- 
ing the  products  of  their  own  farms,  from 
the  operation  of  the  ordinance,  is  but  follow- 
ing the  state  statute  on  the  subject  of  the  li- 
cense to  hawkers  and  peddlers.  3  How.  Ann. 
St.  §  12G3.  The  power  given  by  the  charter 
la  to  regulate  hawkers,  peddlers,  etc.  Under 
tbis'power  the  common  council  had  authority 
to  Impose  such  reasonable  conditions  and 
limitations  as  it  saw  fit.  1  Dill.  Mun.  Coi-p. 
i  359.  The  dlscrbnlnation  in  favor  of  me- 
chanics and  farmers  In  tlie  sale  ot  their  pro- 
ducts is  wltliiu  the  power  conferred  by  the 
charter  upon  the  common  conncil.  These 
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ImmmiltieB  have  been  Tecognteed  (or  many 
years.  By  the  statute  of  SO  Geo.  IIL  c.  41, 
\  2S,  real  workers  and  makm  of  goods  wltbln 
Great  Britain  were  exempt  from  the  pasrment 
of  tbe  license  which  was  Imposed  upon  hawk- 
ers and  peddlers.  1  Bom.  &  AdoL  279;  10 
Bam.  &  O.  06.  In  many  if  not  In  most  of  the 
American  states,  these  Immunities  ore  grant- 
ed to  mechanics  and  farmers  selling  their 
own  products,  and  the  power  Is  not  ques- 
tioned. 

3.  The  claim  made  that  the  ordinance  vio- 
lates the  prorlsions  of  section  8,  art  1,  of 
the  constitution  of  the  United  States,  prortd- 
ii^  that  "congress  shall  have  the  power  to 
regulate  commerce  among  the  sereral  states,** 
has  no  force  whatever.  The  respondent  Is  a 
resident  of  this  state,  and  has  been  for  sev- 
eral years.  His  sales  are  made  from  a  gen- 
eral stock  of  goods  kept  in  this  state,  and 
he  Is  not  selling  in  the  original  paclcages.  The 
testimony  In  the  case  clearly  shows  that  the 
manner  of  the  sales  was  such  as  to  bring  the 
case  out  of  the  interstate  commerce  provi- 
slcms  of  the  United  States  constitution,  over 
which  cmgreBs  has  exclusive  control.  In  re 
inmaon,  10  D.  0.  341;  Com.  v.  Gardner,  138 
Pa.  St  284,  19  AtL  600. 

We  think  the  ordinance  valid.  The  con- 
viction most  be  affirmed. 

GRANT,  J.,  did  not  Bit  The  other  Josttoes 
concurred. 


MICHIGAN  TRUST  CO.  v.  CHAPIN  et  al. 
(Supreme  Court  of  Michigan.    Sept.  26,  1805.) 

COXTHACT   WITH  WiFK— VaLIDITT—HoMB  STEAD— 

Crbditors*  Bill. 

1.  An  agreement  whereby  a  husband  prom- 
ised to  pay  his  wife  a  specified  sum  per  year 
for  keeping  house  is  contrary  to  public  policy, 
and  witnout  conBlderation. 

2.  Where  a  partner,  upon  the  dissolution 
of  the  firm,  conTeyed  his  interest  in  firm  real 
estate  to  tlie  wife  of  the  other  partner,  the  lat- 
ter cannot  acanire  a  homestead  therein  ai 
against  the  creditors  of  the  firm. 

S.  A  creditor  has  the  right  to  follow  the 
debtor's  interest  In  real  estate  into  the  hands  of 
a  fraudulent  vendee. 

Appeal  from  circuit  court,  Montcalm  coun- 
ty, in  chancery;  Peter  F.  Dodds,  Judge. 

BUI  by  the  Michigan  Trust  Company,  as  re- 
ceiver, against  Clarence  W.  Chapln  and  oth- 
ers to  set  aside  a  conveyance.  From  the  de- 
cree, complainant  and  certain  d^ndante  ap- 
peal. Affirmed. 

Thomas  F.  McGarry,  for  appellants.  F.  A. 
Miller,  Wm.  O.  Webster,  and  L«nnd  Olnte, 
for  appellees. 

McGRATH.  G.  J.  Oscar  Webber  and  Clar^ 
ence  W.  Gtaapin  had  been  for  many  years  en- 
gaged as  pm*tners  in  banking.  They  had  ac- 
quired as  such  the  real  estate  In  question. 
On  the  28th  day  of  December.  1802,  they  en* 
tered  into  an  agreement  whereby  Webber 
was  to  withdraw  from  the  firm,  was  to  re- 


ceive f6,000,  and  the  new  firm  of  C.  W. 
Gbapin  &  Co.,  composed  of  defendant  C.  W. 
Chapln  and  his  brother,  Merrick  W.  Chapln, 
agreed  to  pay  all  outstanding  indebtedness. 
On  the  ITth  day  of  July,  1803,  Webber  and 
wife  quitelaimed  to  Alice  B.  Chapln  the  tots 
In  controversy.  On  August  23;  1803.  Jacob 
Neef,  a  creditor  of  Webber  &  Chapln,  sued 
out  an  attachment,  and  levied  upon  the  lots 
so  conveyed  to  Alice  B.  Ohapln,  who  Is  the 
wife  of  defendant  G.  W.  Cliai^n.  On  July 
25,  1883,  Clarence  W.  Chapln  and  Merrlt^ 
W.  Ohapln  made  an  assignment  to  one  Gor- 
ham.  who  filed  this  bill  to  set  aside  the  deed 
to  Alice  B.  Chapln  as  havhig  been  made 
without  consideration  and  in  fraud  of  cred- 
itors. Complainant  prosecutes  as  receiver, 
afterwards  appointed.  It  Is  unnecessary  to 
discuss  the  testimony  as  to  the  main  ques- 
tion, as  we  are  fully  satlsBed  that  at  the 
time  of  the  dissolution  of  the  Arm  of  Webber 
&  Chapln  tlie  concom  was  Insolvent,  and 
that  the  agreement  was  part  of  a  general 
scheme  to  relieve  Webber,  continue  tbe  busi- 
ness, and  substitute  C.  W.  Chapln  &  Co.  as 
debtors.  Before  the  assignment  a  number 
of  tile  creditors  of  Webber  &  Chapln  had 
surrendered  the  evidences  of  Indebtedness 
which  were  held  by  them  at  the  time  of  the 
dissolution,  and  accepted  C  W.  Chapln  & 
Co.  The  theory  of  the  Chaplns  Is  that  at 
the  time  of  the  dissolution  It  was  agreed  that 
Webber  should  convey  bis  interest  In  tbe 
lots  In  question  to  whomsoerer  Obapin 
should  direct,  and  that  before  the  deed  was 
executed  he  sent  to  Webber  a  draft  of  the 
deed,  running  to  Alice  B.  Chapln,  whldi  Web- 
ber and  wife  executed  and  returned.  It  Is  In- 
sisted on  behalf  of  Alice  B.  Chapln— First, 
that  she  gave  a  valid  consldetatl<Hi  to  ba> 
husband  for  tbe  property;  and,  second,  that 
it  was  the  homestead  of  herself  and  hus- 
band. Alice  B.  Ghapln's  claim  Is  that  at  the 
time  of  tbe  conveyance  her  husband  was  in- 
debted to  ber,  and  that  the  indebtedness 
grew  out  of  an  agreement  on  bis  part,  when 
they  began  housekeeping,  to  pay  her  9250  pa* 
year  for  her  services'  as  housekeeper.  Snob 
an  agreement,  if  ever  made,  is  contrary  to 
public  iwllcy.  The  promise  to  pay  for  serv- 
ices wblcb  tbe  very  existence  of  the  relation 
made  It  her  duty  to  perfbrm,  was  wttbont 
consideration.  Schonlw,  Dom.  Rd.  43;  Grant 
V.  Green,  41  Iowa,  88.  Respecting  the  home- 
stead claim,  O.  W.  Chapln  and  family  had 
lived  In  a  house  upon  the  pr«nlses  tot  a 
number  of  years,  bat  it  was  nevertheless 
partnership  property,  and  a  homestead  in- 
terest could  not  be  acquired  therein.  The  as- 
sete  of  a  partnership,  as  la  said  In  Lumber 
Co.  v.  Covert,  35  Mich.  2S8,  are  held  In  a 
sort  of  commimity;  but  the  partnm  do  not 
hold  as  common  tenants  or  Joint  tnants. 
Tho  property  is  distinctly  separated  from 
that  belonging  to  the  Indlvldoal  memben. 
and  It  constitutes  an  Identical  and  entire  In- 
terest. *  *  *  As  partner  there  is  no  pow«> 
to  bind  Individual  interests.  Moran  t.  Palm- 
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er,  13  Mich.  3C7;  Hutchinson  v.  Dubots,  45 
Mich.  143,  7*1.  W.  714;  Way  v.  Stebbiua,  47 
Mich.  290,  11  N.  W.  1G6;  Bishop  v.  Hubbard, 
23  Cal.  514;  Robertsbaw  T.  Hanway,  52 
Miss.  713;  Bnmslde  t.  Meixick,  4  Mete. 
(Mass.)  537;  Ubler  v.  Semple.  20  N.  3,  Eq. 
288.  As  to  the  Neff  attachment  lieu  upon 
the  property,  Neff  Is  a  creditor  ot  Webber  & 
Chnpln.  He  bad  an  undoubted  rigbt  to  fol- 
low Webber's  interest  iu  the  property  into 
the  bends  of  a  fraudulent  vendee  of  that 
property.  The  decree  of  the  court  below  Is 
affirmed,  with  costa  to  defendant  Jacob  NefT. 

HOOKER,  J.,  did  not  sit.  The  other  Jus- 
tices concurred. 


PETAJA  V.  AURORA  IRON  MIN.  CO. 
(Supreme  Court  of  Michigan.    Sept.  27,  1895.) 

IXJCRT    TO    LaBOBEK    in    MIXB  —  NBQLIOK^fCK  OF 

Pillow  Sirvant— Safe  Place  to  Work. 
Plaiutlff  was  employed  to  load  onto  cars 
and  remove  from  a  mine  the  ore  as  it  was 
broufrht  to  the  Soor  by  the  miners.  It  was  the 
practice,  as  auccessive  spaces  were  cleared  of 
ore,  to  support  the  roof  by  timbers  put  in  on 
notice  from  the  miners  or  through  the  shift 
boss.  Before  a  uewly-opened  space  had  been 
put  in  coniiition  for  the  timber  men,  and  before 
they  were  notified  that  their  services  were  re- 

Sired,  plaintiff  was  injured  by  ore  falling  from 
e  roof.  There  was  evidence  that  too  large 
a  space  had  been  mined,  and  that  just  before 
the  accident  the  foreman's  attention  bad  been 
called  to  the  roof,  and  he  said  that  it  was  all 
right.  BHd  that,  if  there  was  any  negligence, 
it  was  that  of  a  fellow  servant. 

Error  to  circuit  court,  Gogebic  county;  Nor- 
man W.  Halre,  Judge. 

Action  by  Sehfiizija  Fetaja.  alias  Sam  Jobn- 
■on,  aealBst  the  Aurora  Iron  Mining  Com- 
pany. Verdict  was  directed  for  defendant, 
and  plaintiff  brings  error.  Affirmed. 

Julius  J.  Patek  (Clark  &  Pearl,  of  counsel), 
for  aK>eUant    Charles  E.  Miller,  for  appel- 

HOOKER.  J.  Plaintiff,  a  trammer  In  de- 
fendant's Iron  mine,  was  injured  by  the  fall 
of  ore  from  the  roof  of  the  room  in  which  he 
waa  at  woi^  loading  ore  into  a  car.  The 
woA  was  conducted  as  follows:  The  miners 
loosened  and  brought  down  the  ore  to  the 
floor  of  the  stope  or  room  made  by  taking  out 
the  ore.  wblch  room  was  constantly  being  en- 
lai^ed  by  the  process.  This  ore  was  loaded 
upon  cars,  and  removed  by  common  laborers, 
called  "trammen."  As  fast  as  the  ore  was 
removed.  It  was  the  practice  to  support  the 
not  by  timbers  and  posts  set  a  few  feet  apnrL 
These  were  called  "sets,"  and  were  put  in 
place  by  a  force  or  gang  of  men  who  were 
called  from  place  to  place,  as  wanted,  upon 
cotlce  from  the  miners  thciuselves,  or  through 
the  shift  boss  or  foreman,  who  bad  charge  of 
the  work  of  the  mine.  Above  the  shift  boss 
was  a  captain,  who  had  general  supervision  of 
the  work  In  the  mine.  The  posts  were  placed 
about  eight  feet  apart,  a  set  being  eight  feet 


square.  The  post,  being  two  feet  in  diame- 
ter, was  capped  and  braced,  ami  covered  with 
lagging  to  support  the  roof,  which  had  a  tend- 
ency to  crumble.  Sometimes  large  masses 
of  ore  would  fall,  as  in  this  instance.  The 
drift  or  vein  was  twelve  sets  wide,  and  the 
room  Id  question  was  being  mined  aci-oss  the 
vein,  about  forty  feet  of  the  vein  being  Its 
length,  while  it  would  be  about  one  hundred 
feet  wide  across  the  vein,  when  completed. 
The  miners  hod  taken  out  Enifficlent  ore  to 
make  room,  for  five  sets  Into  the  vein,  and  so 
much  appears  to  have  been  properly  timbered 
up.  At  the  time  of  the  accident  they  had 
mined  a  snace  in  advance  of  the  last  set, 
which  tlie  philntlff  claims  was  wider  than 
should  have  been  taken  without  support.  The 
testimony  differs  about  Its  width,  but  tbei-e  is 
evidence  tliat  it  was  not  sufficiently  cleaned 
out  to  permit  of  timbering  at  the  time  of  the 
accident,  and  this  does  not  seem  to  have  been 
disputed.  Some  indications  of  danger  were 
noticed  by  the  trammers,  who  called  the  at- 
tention of  the  shift  boss  to  it,  but,  after  look- 
ing at  it,  he  told  them  It  was  all  right,  and  to 
'•quit  monkeying,"  and  resume  work,  which 
they  did.  The  accident  occurred  about  30 
minutes  later.  The  court  directed  a  verdict 
for  the  defendant. 

The  claim  of  the  plaintiff  la  that  the  master 
did  not  furnish  a  safe  place  to  work.  In  our 
oploion,  this  nlace  where  the  men  were  at 
work  was  an  Incident  of  mining.  It  waa  a 
result  of  the  common  work  of  the  miner  and 
tbe  trammer,  both  of  whose  labor  combined 
to  make  It.  After  the  miner  bad  loosened  tbe 
ore,  and  the  trammer  had  removed  it,  It  was 
ready  for  the  timber  men,  who  followed  up 
when  notified,  putting  In  sets,  which  enabled 
the  process  of  minine  to  bo  cairled  further. 
The  undisputed  evidence  shows  tliat  th^  tram- 
mers and  miners  bad  not  put  the  newly-open- 
ed space  in  condition  for  tbe  timber  men,  aud 
that  tbe  miners  had  not  caused  them  to  be 
notified  that  their  services  were  required.  If 
there  can  be  said  to  have  been  culpable  negli- 
gence, it  was  either  in  mining  too  large  a 
space  before  cutting  out  the  corners  prepara- 
toi-y  for  tbe  sets,  or  in  failing  to  notify  the 
timber  men  If  sets  could  have  been  put  in  be- 
fore the  ore  was  still  further  removed.  In 
either  case,  if  tbe  fault  of  the  miner,  It  was 
the  negii;;euoc  of  a  fellow  servant  under  tbe 
plainest  rules.  And  the  same  is  true  if  it 
was  through  a  failure  upon  the  part  of  the 
sliift  boss  to  cause  timbering  to  be  done  ear- 
lier. He  was  a  foreman,  who  directed  when 
and  where  blasts  should  be  put  In,  and  where 
the  men  should  work,  and  who  was  appealed 
to  to  settle  questions  arising  as  the  work  pro- 
gressed. His  relation  to  the  men  under  him 
was  similar  to  tliat  of  a  foreman  of  a>  section 
gang  upon  a  railroad  to  bis  men,  or  one  In 
charge  of  workmen  upon  a  train.  Schroeder 
T.  Railway  Co,  (Mich.)  61  N.  W.  663.  Unless 
It  can  be  said  that  the  duty  to  furnish  a  safe 
place  to  work  Is  involved,  the  court  was 
right  In  directing  a  verdict  for  defendant. 
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Tliere  are  duties  wbicb  a  mastM  owes  to  em- 
ploy^g,  whlcb  be  must  perform;  and,  wblle 
be  may  confide  tbe  performance  of  socb  to 
anotber,  tbe  obligation  Is  stlU  the  master's, 
.and  be  cannot  avoid  It  by  autborlzing  anotber 
to  perform  tbe  act.  In  sucb  cases  It  Is  not 
an  onrnver  to  say  tbat  he  has  provided  a  com- 
petent afient,  although  such  agent  may  be  a 
fellow  servant,  and  in  many  things  a  fellow 
servant  of  tbe  Injured  person.  This  question 
baa  been  discussed  of  late,  and  authorities 
■cited.  In  the  opinion  of  Mr.  Justice  Montgom- 
ery  in  the  case  of  Scbroeder  v.  Railway  Co., 
supra.  Also  Beesley  v.  F.  W.  Wheeler  &  Co. 
(Mich.)  61  N.  W.  G58.  In  the  latter  case  the 
distinction  between  temporary  places  built  to 
assist  in  construction,  as  stagings  and  perma- 
nent places,  within  which  men  are  expected 
to  perform  labor,  is  pointed  out.  The  only 
difference  between  the  Beesley  Case  and  this 
Is  tbat  In  the  former  the  staging  was  prelim- 
liiarr  to  tbe  work  of  construction,  in  this  It 
was  an  Incident  of  tbe  work  being  done;  and 
we  see  no  difference  in  principle.  The  some 
distinction  was  made  in  tbe  case  of  Mining 
■Co.  V.  Clay's  Adm'r.  recently  decided  by  tbe 
supreme  court  of  Ohio,  reported  In  38  N.  E. 
•610.  See.  also,  Butler  v.  Townsend,  126  N. 
Y.  110,  26  N.  E.  1017;  Benalng  v.  Steinway, 
101  N.  Y.  547,  5  N.  E.  448;  Stringham  v.  Hil- 
ton, 111  N.  Y.  188,  18  N.  E.  870.  This  was  a 
case  of  Injury  resulting  from  a  failure  to  sup- 
port the  roof  of  a  mine,  and  the  court  say: 
"We  need  not  discuss  this  pn^Kwltlon,  for  we 
hare  not  tbat  case.  Here  tbe  place  was  not 
furnished  aa  In  any  sense  a  permanent  place 
■of  work,  but  was  a  place  In  which  surround- 
ing conditions  were  constantly  changing;  and, 
Instead  of  being  a  place  fumislied  by  the  mas- 
ter for  the  employes,  within  the  spirit  of  the 
decisions  referred  fo,  was  a  place,  the  fur- 
nishing and  preparation  of  which  was  in  itself 
part  of  tbe  work  which  they  were  employed 
to  perform.  The  distinction  Is  shown  In  a 
number  of  cases*'  (which  are  cited  In  the 
opinion).  It  follows  that  the  Judgment  should 
be  affirmed.   Tbe  other  justices  concurred. 


CAMPAU  T.  CITY  OF  DETROIT. 

(Supreme  Court  of  Micliignn.    Sept.  26,  1805.) 

Mlsh'ipai.  Cokpouationr— Contkact  for  Bbwer 
— cosstructios— al.1  bhation  ot  pla?>8  bt 

BoABD  OF  Pl'BLIC  WoBKS— AUTHOR  ITT. 

1.  In  a  contract  for  a  sewer,  according  to 

certain  plans,  "from  river  to  north  line  or  S. 
utrpct."  the  city  agreed  to  paj*  for  labor  and 
materials  "the  snm  of  ?14,40  per  lineal  foot." 
The  plans  showed  tranaverse  sections  through 
Xiie  sewer,  and  such  sections  showed  two  cylia- 
ders.  each  C  8"  in  diameter,  with  concrete  be- 
tween. A  portion  of  the  se^er  was  a  single 
C3'linder,  0  feet  in  diameter.  At  the  foot  of 
the  plans  was  noted.  "i.eni^fa  of  sewer  and 
dock,  2,508  feet,"  giving  different  sizes  of  sev- 
■eral  cylinders.  ffwK  that  the  contract  provided 
for  payment  of  $14.49  per  lineal  foot,  and  that 
eacb  cylinder  could  not  be  treated  as  a  distinct 
«ewer. 

2.  The  contract  and  specifications  for  a 
sewer  provided  that  the  work  should  be  proae- 


cnted  In  such  ordw  and  at  such  places  as  the 
board  of  public  works  might  din^:  tbat  the 
excavations  be  made  to  depths  shown  on  profile 
and  plans  on  file,  of  such  widths  and  In  such 
directions  aa  might  be  necessary;  that  any 
work  required  to  be  done  that  was  not  qiecified 
shoQld  be  done  in  accordance  with  the  directlonii 
of  such  board;  and  that  the  contractor  shonM 
make  any  alterations  in  the  form,  dimensions, 
or  materials  directed  in  writing  by  such  board. 
JIdd.  that  such  contract  did  not  authorise  any 
si)l>staDtial  change  In  the  plana  aa  to  the  course 
or  location  of  the  sewer  by  such  board  or  the 
superintendent  without  the  apprnml  of  tbe 
council. 

3.  The  Detroit  city  charter  provides  that  no 
contract  shall  be  made  for  any  public  work, 
unless  approved  by  the  council,  and  all  con- 
tracts for  public  works,  where  the  expense  ex- 
ceeds $200,  shall  be  let  to  the  lowest  bidder, 
and  authorizes  the  board  of  public  works  to 
contract  with  such  bidder  for  sewers,  and  to 
supervise  the  construction.  Bdd,  that  such 
board,  or  tbe  superintendent,  has  no  authority, 
without  the  approval  of  the  council,  to  make 
any  material  change  in  the  plans  of  a  sewer 
contract  made  witb  such  dty. 

Error  to  circuit  court,  Wayne  county;  Rob- 
ert E.  Fi-azer,  Judge. 

Action  by  Theodore  Ih  Csmpaa  against  tlie 
dty  of  Detroit  From  a  judgment  In  taxor 
of  plaintiff  for  only  part  of  bis  dalm.  both 
parties  bring  error.  Affirmed  on  plalntUTs 
writ   Reversed  on  defendant's  writ 

Brooke  &  Spalding,  for  plaintlCt.  John  J. 
Speed,  for  defmdant 

MONTGOMERY,  J.  Tbls  action  was 
brought  to  recover  for  a  balance  claimed  to 
be  due  for  constructing  a  sewer  in  Wood- 
ward avenue.  There  was  a  written  contract 
between  the  parties  executed  on  behalf  of 
the  dty  by  the  board  of  public  works.  On 
the  trial  the  two  questions  presented  were— 
First,  whether,  under  the  contract,  the  plain- 
tiff was  entitled  to  recover  the  price  per  foot 
stipulated,  as  determined  by  measuring  each 
cylinder  as  a  separate  sewer,  or  whether  he 
was  limited  to  the  number  of  lineal  feet  of 
tbe  entire  substructure;  and,  secondly, 
whether  the  plaintiff  was  entitled  to  recover 
extra  compensation  for  the  reason  that  th<^ 
construction  of  the  sewer  was  made  more 
expensive  by  a  variation  from  tbe  line  mark- 
ed on  tbe  plan.  The  circuit  Jn0ge  bdd  !□ 
favor  of  tbe  plaintiff  on  the  first  proposition, 
but  held  that  be  was  not  entitled  to  recover 
for  extra  work.    Both  parties  appeal. 

1.  The  first  question  Is  to  be  determined 
by  a  construction  of  the  contract  The  agree- 
ment on  the  part  of  tbe  plaintiff,  as  expressed 
In  the  contract,  was  "to  build  and  finish  com- 
plete, together  with  the  back  filling,  acconl- 
ing  to  tbe  plans  on  file  In  tbe  board  of  public 
works  ofi9ce,  and  the  specifications  hereto 
attached,  Woodward  avenue  dock,  outlet,  and 
sewer,  from  river  to  north  Hue  of  State  street. 
*  *  *  The  construction  shall,  in  all  re- 
spects, be  In  accordance  with  the  plan  of  said 
sewer  on  flic  In  tbe  office  oi  said  board."  I'he 
city  undertook  to  pay  "for  furnishing  all  tbe 
labor  and  material,  except  water,  lime,  and 
building  and  finishing  complete  together 


Digitized  by  Google 


MldL) 


OAUPAU  v.  CITT  OP  DETROIT. 


887 


wKh  tbe  back  flUlng,  according  to  the  plans, 
*  *  *  WoodVard  arenue  dock,  outlet,  and 
OGwer,  from  river  to  north  line  of  State  street, 
the  ram  of  ^4.49  per  lineal  foot"  The  plan 
shows  transverse  sections  which  are  labeled, 
"Transverse  SecUons  tlvongb  Sewer."  This 
transverse  section  shows  two  cylinders,  each 
6'  8"  in  diameter,  with  concrete  work  be- 
tween them.  A  portion  of  the  sewer  is  a 
single  cylinder,  nine  feet  in  diameter.  At  the 
foot  of  the  plans  Is  noted: 

CLeDKlbotaewOTud  do<>k,S.E«8fMt. 
B«wer«Stie       -      "  S-C  8"         S  B.  a  B. 

}   VV  qyl..  S  R.  C.  B. 

Olie  letters  "B.  O.  B."  mean  "rings  of  com- 
mon brick."  The  distance  named  Is  the 
single  length  of  the  line  of  sewer.  We  are 
all  of  the  opinion  that  thla  contract  should 
be  constnied  as  providing  for  the  payment 
of  (14.49  per  lineal  foot,  and  that  It  Is  not 
open  to  the  construction  that  each  cyllndw 
was  to  be  treated  as  a  distinct  sewer.  The 
word  "sewer"  Is  used  throughout  to  indicate 
the  structure  Id  all  its  parts,  consisting  of  a 
single  cylinder  where  but  one  is  used,  and 
Including  both  cylinders  when  two  are  used, 
and  in  either  case  the  masonwork,  cement, 
etc.,  shown  in  the  transverse  section  on  the 
plan. 

2.  The  plan  upon  which  Itae  bid  was  based 
Indicated  the  course  of  the  sewo',  and,  while 
the  distance  from  the  curb  Is  not  marked  In 
lUnires,  It  Is  claimed  that  the  line  which  plain- 
tiff attempted  to  build  was  in  accordance 
with  the  plan.  After  he  commenced  work, 
the  superintendent  directed  him  to  construct 
the  sewer  nearer  the  centw  of  the  street. 
"Hie  plaintiff  protested,  but  did  as  directed, 
and  subsequently  served  notice  oa  the  board 
of  public  works,  stating  that  he  would  hold 
tbe  city  lial^  for  the  Increased  cost  and  dam- 
age resulting  from  the  change.  There  was 
erldenoe  tlutt  reasm  oC  the  change  he 
came  In  contact  with  an  old  sewer  tor  a 
portion  of  the  distance,  an^  additional  ex- 
pense was  Incurred  by  reason  of  this, 
amounting  to  about  94>000.  By  the  dty  char- 
ter, no  cwtract  can  be  made  for  any  public 
work  nnleas  it  (the  contract)  shall  have 
been  approved  by  the  common  council;  and 
all  contracts  for  the  conBtructitm  of  sewers, 
and  other  public  worics,  where  the  expense  of 
construction  exceeds  920O,  shall  be  entered 
Into  with  the  lowest  responsible  blddv.  By 
the  act  creating  the  board  of  public  wwks, 
the  work  of  construction  of  sewers  must  be 
done  after  advatis«nent  for  proposals  to 
execute  the  work  according  to  plans  and 
apeciflcatlonB,  and  the  board  is  required  to 
contract  with  the  lowest  responsible  bldds. 
Charter  and  taws  of  Detroit  1893.  |  326. 
The  board  of  public  works  Is  given  authority 
to  supervise  tiie  work  of  constructing  sewers. 
Id.  I  316.  But  no  power  Is  conferred  upon 
tbe  board  to  vary  the  contract,  or  to  change 
plana  and  spedflcatlona.  It  is  apparent  fnun 
these  provisions  of  law  that  the  legislature 
has  sought  to  guard  against  the  maVing  of 
v.(;4H.w.no  12—22 


contracto  except  by  awarding  them  to  the 
lowest  Mdder,  and,  by  providing  that  the 
contracts  shall  be  let  In  accordance  with  the 
plans  and  specifications,  baa  erected  a  safe- 
guard against  such  substantial  departures  as 
that  in  the  ia«Bent  case.  Similar  provisions 
of  muiddpal  charters  have  been  considered 
by  the  court  In  a  number  of  cases.  In  De- 
troit v.  Michigan  Paving  Co..  36  Mich.  885,  it 
was  held  that  the  dty  could  not  be  held  for 
the  apense  of  public  Improvement,  except 
und«r  express  contract  conforming  to  charter 
conditions,  and  Is  not  liable  upon  an  Implied 
contract.  In  McBrian  v.  Grand  Baplds.  SO 
Mich.  108,  22  N.  W.  206.  it  was  said:  "The 
law  holds  those  dealing  with  a  municipal 
corporation  to  a  knowledge  of  the  extent  of 
the  authority  conferred,  and  of  the  mode  of 
Its  exercise,  and  of  all  illegalities  committed 
by  its  agents  by  not  pursuing  the  authority 
In  the  manner  pointed  out"  In  this  case  the 
plaintiff  had  but  one  contract  with  the  city, 
and  this  was  the  one  awarded  to  him  after 
competitive  bidding.  If  the  demand  of  the 
snperintendmt  was  not  Justified  by  the  con- 
tract he  had  the  right  to  refuse  to  proceed, 
but  had  not  the  right  to  demand  comp«isa- 
tlon  other  than  that  provided  by  the  contract 
He  was  bound  to  know  that  neither  the  su- 
perintendent nor  the  board  had  authwlty  to 
bind  tbe  city  by  any  new  contract  with  him, 
or  by  any  substantia  deviation  from  the  con- 
tract wbldi  he  had  executed.  If  he  proceed- 
ed, he  must  be  held  bound  by  the  terms  ai 
tbe  contract,  and  limited  to  the  compensation 
provided  thweby.  Any  other  rule  would  open 
the  door  In  every  case  to  an  evasion  of  the 
statute,  for,  when  a  substantial  departure  Is 
made,  if  It  may  be  lawfully  made  by  the 
bcmrd,  and  btaid  tbe  dty,  tbe  compenaatkm 
provided  by  the  contract  Is  no  longer  control- 
ling, and  a  deviation  which  a  Jury  may  s^ 
Is  substantial  would  entitle  the  contractor, 
in  every  case,  to  recover  on  the  ouantmn 
meruit. 

But  It  Is  m-ged  that  the  contract  in  this  case 
provides  for  changes  and  extras.  Plaintlfra 
counsel  say:  "We  do  not  contend  that  the 
plaintiff  is  entitled  to  recover  damages  for 
not  being  allowed  to  perform  his  contract  ac* 
cording  to  Its  tarms,  or  that  the  dty  is  lia- 
ble upon  an  Implied  contract  arising  from  the 
doing  and  acceptance  of  work  not  contem- 
plated by  the  contract.  It  Is  dear  that  under 
the  terms  of  the  contract  and  spedflcatlonB, 
the  line  of  th^  sewer  might  be  changed,  sub- 
ject to  the  obUgatl<m  to  make  fair  compensa- 
tton  for  extra  wwk  caused  by  tbe  chaise, 
and  that  tbe  plaintiff  was  bound  to  follow  the 
line  given  him,  although  it  departed  from 
that  laid  down  upon  the  plans."  The  provl- 
slons  of  the  ctmtract  which  are  thowht  to 
sustain  this  contention  will  be  separately  «m- 
sldered.  The  first  provision  relied  upon  is: 
'The  work  embraced  In  thta  contract  shall  be 
proseoited  In  sudi  orAw,  and  at  such  places 
and  parts  of  the  work,  as  the  board  may  di- 
rect" It  Is  dear  that  this  provision  rdates 
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to  the  ordor  of  the  work,  and  the  places  re- 
ferred to  are  the  places  provided  for  by  the 
contract.  The  second  provision  referred  to  Is 
contained  in  the  specifications,  and  reads: 
"The  excavations  to  be  made  to  depths  shown 
on  profile  and  plans  on  file  in  tlie  office  of  the 
board  of  public  works^  of  such  widths  and 
in  Buch  direction  as  may  be  necessary."  This 
means  "necessary  to  comply  with  the  con- 
tract," nothing  more.  The  third  provision  Is: 
"Any  work  connected  with  the  construction  of 
said  sewer  which  may  be  required  to  be  done, 
bat  which  is  not  specified  herein,  stiall  be  per- 
formed in  accordance  with  the  directions  of 
said  board,  and  e^II  be  paid  for  at  their  valu- 
ation." If  it  be  assumed  that  this  provision 
Is  lawful,  under  the  charter,  it  does  not  au- 
thorize a  departure  from  the  specifications. 
There  is  no  pretense  that  the  work  done  was 
not  specified,  but  the  claim  Is  that  it  was 
made  more  expensive  by  a  deviation  from 
the  course  specified.  The  only  remaining  pro- 
vision Is:  'The  said  contractor  h«'eby  agrees 
tliat  he  will  perform  this  contract  as  speci- 
fied, but  will  make  any  alterations  in  the 
form,  dimensions,  or  mattflais  which  may  be 
directed  in  writing  by  the  said  board  of  pub- 
lic works."  Tills  provision  certainly  does  not 
authorize  a  diauKe  in  the  course  or  direction 
of  the  sewer.  None  of  these  provisions,  taken 
sepai-ately,  nor  all  of  them,  read  together, 
authorize  any  suhatantial  change  in  the  plans 
and  specifications  as  to  the  course  or  locatiw 
of  the  sewer.  It  is  unnecessary  to  consider  to 
what  extent  these  provisions  of  the  contract 
conflict  with  the  charter  provislMU,  as  none 
of  them  sustain  plaintiffs  claim.  Nor  la  it 
necessary  to  consider  the  effect  of  a  provl- 
lion  of  the  contract  which  makes  the  deci- 
sion of  the  board  final  aa  to  every  question 
relating  to  the  execution  of  the  contract,  as 
to  which  see  Rens  v.  City  of  Grand  Baplds, 
73  Mich.  237,  41  N.  W.  203.  F<x  the  reason 
stated,  we  think  the  circuit  judge  was  right 
in  holding  that  the  city  was  not  liable  on  this 
branch  of  the  case.  For  the  arror  committed 
on  the  firat  branch  of  the  case,  the  Judgment 
will  be  reversed,  with  coats  of  both  courts, 
and  no  new  trial  ordered. 


QRANT.  J. 
<HHicurred. 


did  not  alt  Tbe  other  lutiooi 


MILLER  et  aL  T.  DATI8  et  aU 

(Supreme  Court  of  Michigan.    Sept.  26,  1895.) 

EiBOTMBNT—  Etidbxob  — Adverbs  FosaBsaiON— 
Color  of  Title, 

1.  Proceedings  andcr  How.  Ann.  St.  {  5900 
et  Beg.,  for  the  determination  of  the  heirs  of  a 
perBoa  deceased  before  tbe  passage  of  the  act. 
inftjr  be  given  in  evidence  to  prove  title  in  an 
action  of  ejectment. 

2.  Tbe  fact  that  lands  were  assessed  to 

f>Iaintiffo'  grantors,  and  tbe  taxes  paid  by  them, 
or  a  portion  of  the  time,  is  not  of  itself  aaffi' 
i^ent  to  constitute  adverse  posseosion. 

3.  One  who  enters  on  land  as  h^r  of  the 
patentee,  thou^^h  the  patent  is  not  in  his  pos- 
Bession,  docB  bo  with  color  of  title. 


Error  to  circuit  court;  Muftklnnff  cotmty; 
Oscar  Adams,  Judge.  * 

Ejectment  by  Annie  M.  MUIot  and  otbem 
against  John  AV.  Davis  and  others.  Defend- 
ants had  Judgment,  and  plaintlffi  bring  «Tor. 
Affirmed. 

James  McXamara,  for  appellants.  Henry 

Hoffman,  for  appellees. 

McGRATH,  C.  J.  This  Is  ejectment  The 
government  patent  Issued  October  12,  1830. 
to  Joseph  St.  Andre.  In  March,  1838,  Ed- 
ward Blddle  executed  a  bond  for  a  deed  of 
tbe  property  to  Antotne  Martin,  who  went 
Into  possession.  Riddle  died  In  1^.  In 
1861,  John  Blddle,  administrator  of  the  es- 
tate of  Edward  Blddle,  conveyed  to  IamiIs 
Martin.  Louis  Martin,  In  1806',  conveyed  to 
Louis  Martin,  Jr.;  and,  in  1873,  Martin  con- 
veyed to  Jacob  Wendell,  who  died  In  1.879. 
Plaintiffs  are  the  heirs  of  WendelL  No  con- 
veyance from  Joseph  St  Andre  was  shown, 
but  the  patent  Itself  was  found  among  the 
papers  of  Edward  Blddle.  Plaintiffs'  testi- 
mony tended  to  show  that  Antolne  Martin 
and  Xx>uls  Martin  occupied  adversely  for  up- 
ward of  20  years;  that  the  taxes  upon  the 
property  for  the  years  1857  to  1872,  Inclusive, 
except  for  seven  years  (for  which  seven  years 
the  tax  roils  were  not  In  the  county  treasur- 
er's office),  had  been  assessed  to  and  paid 
by  the  Martins;  and  that  for  the  years  1873 
to  1879,  both  Inclusive,  the  taxes  had  been 
assessed  to  Wendell,  and  paid  by  him  for 
each  year  except  the  last  named.  Tbia  snlt 
was  commenced  October  6, 1882.  Joseph  St 
Andre  died  in  1826.  Defendants  trace  their 
title  from  the  alleged  heirs  of  Joseph  St. 
Andre;  and  the  testimony  offered  In  their 
behalf  tends  to  show  that  Antolne  Martin 
did  not  occupy  the  property  for  20  years,  but 
abandoned  the  same  after  living  thereon  for 
a  few  years,  because  of  Blddle's  Inability  to 
^ve  a  good  title;  that  Louis  St  Andre,  who, 
tt  is  claimed,  was  an  heir  of  tbe  patentee, 
found  the  premises  vacant  and  went  Into 
possession  in  1875  or  1876;  and  that  since 
that  time  defendants  and  their  grantors 
have  been  In  possession. 

In  ordH"  to  show  title  from  the  heirs  of 
Joseph  St  Andre,  defendants  Introduced  In 
evidence  certain  proceedings  bad,  under 
How.  Ann.  St  I  5990  et  seq..  In  the  probate 
court  for  the  county  of  Mackinac  in  18S0,  ce 
det^mlne  the  heirs  of  Joseph  St  Andre,  con- 
sisting of  a  petition  signed  by  Louis  St.  An- 
dre, the  order  fixing  the  time  for  the  hearlngr, 
and  directing  the  publication  and  service, 
the  affidavit  of  publication,  and  the  order  of 
determination.  Objection  was  made  to  the 
introduction  of  these  proceedings,  cm  the 
ground  that  the  statute  Is  prospective.  The 
statute  Is  not  limited  to  cases  where  the  an- 
cestor dies  after  the  passage  of  the  act.  It 
Is  to  secure  a  determination  as  to  "who  are 
or  were  the  legal  heirs."  It  Is  to  be  Inroked 
In  any  case  where  any  person  shall  have  de- 
ceased having  title  to  landa.    It  Is  ramedial 
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in  Its  character,  takes  away  do  vested  rights, 
and  la,  like  a  statute  establishing  a  rnle  o( 
■evidence  or  one  designed  to  perpetuate  tes- 
timenj,  unobjectionable  because  la  a  sense 
retroactlre.   Oooley,  Const  Lim.  O^th  Bd.) 

457-460. 

Defendanta  had  the  undoubted  right  to 
show  that  Loula  St.  Andre  was  an  heir  at 
law  of  Joseph  St  Andre,  and  entered  claim- 
ing title  as  Buch.  The  acquisition  of  title 
by  plaintiffs  was  not  admitted,  but  was  dis- 
puted. No  testimony  was  offered  on  behnif 
of  plalntitFs  tending  to  show  that  Louis  Mar- 
tin, or  any  person  in  that  chain  other  than 
Antotne  Martin,  had  occupied  the  premises. 
The  showing  that  the  lands  were  assessed 
to  the  grantors  of  plaintiffs,  and  that  the 
taxes  bad  been  paid  for  a  portion  of  the  time, 
was  not  in  and  tif  itself  sufficient  to  continue 
the  adverse  or  hostile  possession,  especially 
if  the  premises  had  been  abandoned  by  An- 
totne Martin,  the  buUdlngs  removed  to  ad- 
joining premises,  and  the  fence  around  the 
ioclosure,  which  had  been  occupied,  aUowe<l 
to  rot  down.  The  fact  of  Louis  St.  Andre's 
«ntry,  and  a  possession  without  molestation 
for  15  years  thereafter,  were  cogent  as  bear- 
ing upon  the  character  of  what  is  by  plain- 
tiffs alleged  to  liave  been  an  adverse  hold- 
ing. His  entry  was  not  adversely  to  bis 
twtenants',  but  in  recognition  of  their  rights, 
under  a  claim  of  title  as  an  heir  of  Joseph 
St.  Andre,  the  patentee  of  the  entire  tract. 
But  conceding  that  plaintiffs  had  establish- 
ed title  by  adverse  possession  at  a  time  prior 
to  the  entry  of  Louis  St  Andre,  the  latter 
cannot  be  said  to  have  entered  without  color 
of  UUe.  MlUer  v.  Clark,  S6  Mich.  337,  23  N. 
W.  35;  Hoffman  v.  Harrington,  28  Mich.  90; 
Hecock  v.  Van  Dusen,  80  Mich.  359,  45  N.  W. 
343. 

It  is  insisted  that  under  the  Revised  Stat- 
utes of  1838  Antoine  Martin's  possession,  be- 
ing for  more  than  one  year,  was  a  disseisin 
of  the  real  owner,  and,  no  possession  having 
been  attempted,  claimed,  or  taken  for  25 
years,  the  real  owner  must  be  regarded  as 
having  abandoned  his  claim  and  title,  and 
any  assertion  of  title  afterwards  made  by 
him  would  be  of  no  validity,  and  such  person 
would  therefore  be  in  the  same  position  as  a 
stranger  to  the  title.  The  case  must,  how- 
ever, under  express  provisions  of  Rev.  St 
1838,  p.  675,  *  8,  tit  6,  be  governed  by  the 
statute  as  it  existed  prior  to  the  revision. 
Section  3  of  the  repealing  act  (Rev.  St  1838, 
p.  687)  must  be  held  to  apply  only  where  pro- 
vision Is  not  made  In  the  chapter  Its^.  The 
Judgment  is  affirmed.  The  other  Justices 
concurred. 


UNION  NAT.  BANK  T.  BASCH  et  aL 
^Sutireme  Court  of  Michigan.    Sept  26,  1885.) 

iHDBiiinTT— What  Constitdtbb— Chattel  Hobt- 

G\OE—ScBHoaATios— Equity. 
1.  A  chattel  mortfraffe  in  trust  recited  that 
the  mortgagor,  being  iudclitnl  on  certain  notes, 


some  of  which  were  Indorsed  by  a  certain  per- 
son as  suret7t  executed  the  mortgage  to  se- 
cure "payment  of  said  debts"  and  the  surety 
"against  lihbility  on  said  indorsements,"  and 
authorissed  the  trustee,  on  default  in  any  of  the 
debts,  or  If  the  surety  was  obliged  to  pay  the 
indorsed  note,  to  foreclose  and  sell  8nfB<^ent  of 
the  property  "to  satisfy  the  debts  and  indorse- 
ments hereby  secured. '  Hdd,  that  the  mort- 
gage created  a  personal  indemai^  as  to  the 
surety,  and  not  a  fund  to  pay  the  notes  on 
which  he  was  liable. 

2.  A  creditor  becomes  by  eubrogation  en- 
titled to  all  the  benefits  of  security  given  by  a 
principal  debtor,  after  he  and  his  surety  have 
become  bound,  to  indemnify  the  surety. 

3.  A  creditor  may  enforce  in  equity  his 
right  to  security  ^ven  by  a  principal  debtor  to 
indemnify  his  surety  without  first  exhausting 
his  remedies  at  law  or  reducing  his  debt  to  a 
judgment 

Appeal  from  elreult  court,  Wayne  county, 
In  chancery;  Willard  M.  Lllllbridge,  Judge. 

BiU>by  the, Union  National  Bank  against 
Oscar  B.  Rasch  and  others  to  have  proper- 
ty held  by  one  of  the  defendants  as  trustee 
for  security  of  a  note  executed  by  his  code- 
fendants  to  plaintiff  applied  on  the  note,  and 
other  relief  in  connection  therewith.  From 
a  decree  for  defendants,  plaintiff  appeals. 
Reversed. 

Sloman,  Groesl>eck  &  Robinson,  for  appel- 
lant Corliss.  Andrus  &  Tjeete,  and  A  O. 
Pitts,  for  appellees. 

LONG,  J.  The  complainant  filed  its  bill 
in  the  Wayne  circuit  court  in  chancery,  char- 
ging, among  other  things:  That  Oscar  E. 
Rasch  &  Co.,  a  special  partnership,  compos- 
ed of  August  Rasch  and  Oscar  E.  Rasch, 
father  and  son,  were  wholesale  and  retail 
manufacturing  furriers  In  Detroit  That  on 
May  12,  1894,  the  said  Arm  and  defendant 
August  Itasch  were  Indebted  to  the  complain- 
ant DO  a  note  of  $8,000.  dated  February  7, 
1894,  payable  in  90  days.  That  It  was  a  firm 
note.  Indorsed  by  August  Itasch  before  de- 
livery. Tliat,  among  other  things,  for  the 
purpose  of  providing  for  the  payment  of 
this  note  and  other  Indebtedness  therein  nam- 
ed at  maturity,  and  to  save  the  defendant 
August  Rasch  tiarmless  thereon,  Oscar  E. 
Rasch  &  Co.,  on  May  13,  1894,  executed  and 
delivered  to  the  defendant  Cliarles  A  Rich, 
the  father-in-law  of  Oscar  E.  Rasch,  a  chat- 
tel mortgage,  In  trust  for  certain  beneQciaries 
therein  referred  to,  Including  complainant, 
which  mortgage  was  filed  on  the  day  it  was 
given,  and  covered  all  the  firm's  assets.  In- 
cluding book  accounts.  Tliat  at  the  time  the 
mortgage  was  given  the  firm  of  Rasch  & 
Co.,  was  insolvent  That  the  claims  of  Au- 
gusta Rich  (who  Is  Oscar  E.  Rasch's  mother- 
in-law,  and  wife  of  Charles  A.  Rich)  and 
others  of  the  beneficiaries  are  fraudulent 
That  the  stock  of  goods  covered  by  the  mort- 
gage at  the  time  the  same  was  given  amount- 
ed In  value  to  upwards  of  $30,000,  and  was 
in  good  and  salable  condition,  and  the  book 
accounts  amounted  to  $5,000  and  upwards. 
Tliat  on  June  2d,  after  complainant's  note 
had  matured,  and  default  bad  been  made  In 
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Its  payment,  complainant  notified  defendant 
Rich,  trustee  in  said  mortgage  named,  tbat  it 
waa  a  ben^iary  under  said  mortsage  on 
account  of  said  note,  that  the  same  had  not 
been  paid,  and  tliat  It  was  entitled  to  Its  pro 
rata  share  of  mon^s  realized  under  said 
mortgage;  that  It  deemed  Itself  insecure,  and 
requested  said  lUch  to  take  possession  of 
the  property,  and  cause  the  same  to  be  sold, 
and  to  give  the  widest  publicity  to  the  snl^ 
HO  that  the  highest  price  could  be  realized, 
and  that  complainant  desired  to  be  notified 
of  the  time  and  place  thereof,  so  that  It 
might  be  represented  at  the  sale.  That,  pend- 
ing the  notice  of  sale,  an  Inventoiy  of  the 
property  should  be  taken,  and  tliat  said 
trustee  should  ascertain  what  moneys  had 
been  taken  In  by  the  firm  since  the  mortgage 
was  glveu,  and  while  they  were  left  in  pos- 
session, and  warned  hfm  not  to  pay  to  the  de- 
fendant August  Rascb  any  portions  of  the 
proceeds  which  complainant  would  be  enti- 
tled to  on  account  of  said  nota  That  Rich 
Informed  complainant  that  he  was  aware 
that  It  was  a  beneficiary,  and  was  entitled 
to  its  share  of  the  proceeds  realized  by  him 
upon  the  property  mortgaged,  and  that  he 
would  see  that  it  was  paid  to  the  complain- 
ant as  soon  as  he  realized  the  same;  that 
he  would  give  complainant  information  as 
to  the  amount  of  stock  and  book  accounts, 
and  also  fui-nlsh  It  with  a  list  of  the  receipts 
and  disbursements  while  the  mortgagors 
were  In  possession,  and.  In  case  of  sale, 
would  notify  it  so  that  it  might  be  represent- 
ed thereat  and  have  an  opportunity  to  pro- 
tect Its  Interests.  That  thereafter,  acting  in 
concert  and  in  fraudulent  conspiracy  with 
the  mortgagors  and  his  wife,  who  was  a 
beneficiary  to  the  amount  of  $10,000,  and 
other  persons,  for  the  purpose  of  preventing 
complainant  frodi  sharing  in  the  proceeds 
of  the  mortgaged  property,  and  In  violation 
of  his  duty  as  a  trustee,  and  being  himself 
InsolTent,  did  not  furnish  complainant  with 
the  information  he  liad  promised,  nor  advise 
It  of  the  time  and  place  of  sale,  and  did  not 
give  It  any  Information  relative  to  the  prop- 
erty covered  by  the  mortgage,  its  amount 
and  character,  but  purposely  withheld  Infor 
matlon  regarding  the  same  from  complainant, 
and  on  June  13,  18D4,  permitted  Rasch  &  Ck>. 
to  sell  to  the  defendant  Walter  Buhl  &  Ca, 
at  private  sale,  their  entire  stock  in  trade 
covered  by  the  mortgage,  which  then,  at  fair 
market  value,  amounted  to  about  $30,000, 
for  the  sum  of  $10,000.  That  the  sale  was 
not  made  subject  to  the  mortgage  thereon, 
but  that  said  trustee.  Rich,  Joined  with  Basch 
&  Co.  in  a  bill  of  sale  to  Buhl  &  Go.  thereof, 
and  rclensed  and  discharged  the  trust  mort- 
gage therefrom.  Tliat  Instead  of  selling  the 
goods  to  Buhl  &  Co.  for  cash,  the  trustee, 
Rich,  took  Its  notes,  and,  conniving  with 
the  defendants  August,  Oscar  E.,  and  Frank 
A.  Rasch,  Augusta  Rich,  and  his  adviser,  Al- 
vah  G.  Pitts,  delivered  the  said  note  to  his 
wife,  Augusta   Rich,  upon   her  pretended 


claim,  for  the  purpose  of  aecutlng  to  the  de- 
fendant August  Rascb  the  benefits  thereof. 
That  Walter  Buhl  &  Ca  were  not  boos 
fide  purchasers.  That  they  had  notice  of  cm- 
plalnant's  claim  under  the  mortgage,  and 
that  Rich,  trustee  bad  no  authority  to  re- 
lease the  same.  That  in  equity  they  held 
the  same  for  the  benefit  of  complainant,  and 
subject  to  its  mortgage  interest,  and  tliat  tbe 
defendant  August  Rasch  has  not  paid  com- 
plainant's not^  and  did  not  iatend  to  do  so. 
and  liad  refused,  upon  complainant's  request, 
to  direct  the  triutee  to  pay  it  its  sbare  at  the 
proceeds  realized  upon  the  property  covered 
by  the  mortgage.  Tliat  the  trustee  has  In 
bis  j>o8B08slon  a  large  number  of  book  ac- 
counts and  other  property  of  Rascli  &  Co.. 
upwards  of  $5,000,  which  was  covered  hy 
the  mortgage,  and  whlcli,  unless  restrained, 
he  would  permit  Oscar  and  August  Basch  to 
collect  and  appropriate  the  proceeds.  Tbe 
bill  asks  for  an  injunction  to  restnin  Tnu- 
tee  Rich  from  paying  or  turning  over  to  tbe 
mortgagors  any  property  in  his  poBsesslon  to 
the  defendants  August  and  Oscar  Rasch, 
from  obtaining  or  seeking  to  obtain  any  pro- 
ceeds of  any  sales  made  by  the  trostee,  and 
taking  or  obtaining  possession  of  any  of  tbe 
property  covered  by  said  mortgage,  and  from 
collecting  any  of  the  book  accounts,  and  fiom 
removing  or  secreting  the  books  and  said  ac- 
counts; the  defendants  Buhl  &  Co.  from  pay- 
ing the  notes  given  by  them;  and  the  defend- 
ant Augusta  Klch  from  transferring  the 
notes  received  by  her.  The  UU  tiieii  aAs 
for  a  receiver  In  the  place  of  the  defendoDt 
Rich.  That  tbe  sale  made  to  Buhl  &  Co.  be 
declared  invalid,  or,  if  valid,  only  to  the  ex- 
tent of  the  equity  of  Rasch  A  Co.  thereio. 
and  that  snch  sale  be  subject  to  the  trust 
chattel  mortgage;  and  that,  in  any  event,  it 
should  be  subject  to  tbe  lien  of  complalnanL 
That  Buhl  &  Co.  be  decreed  to  have  had  no- 
tice of  complainant's  Interest  and  of  the  trus- 
tee's want  of  power,  and  of  collusive  pur- 
poses of  the  defendant  Rich  and  tbe  other 
defendants.  That  the  property  in  tlie  pos- 
session of  Buhl  &  Co.  be  decreed  to  be  held 
In  trust  for  complainant  and  otber  ben^- 
claries.  That  Buhl  &  Co.  be  required  to 
pay  the  complainant's  portion  of  the  value  of 
the  property  as  the  court  may  decree  it 
That  the  several  defendants  come  to  an  ae- 
conuting  touching  the  sale,  disposition,  and 
receipt  of  the  property  covered  by  the  mwrt- 
gage.  Tliat  the  claims  of  Augusta  RIcb, 
Frank  A.  Rasch.  and  Alvah  O.  Pitts  (who 
it  Is  dalmcd  is  the  adviser  of  the  defoidants 
Rasch  and  Rich)  be  declared  to  be  fraudulmt. 
and  that  complainant's  claim  have  priority. 
The  bill  olso  contairu  a  general  prayer  for 
relief.  All  the  benefidarles,  Inclndlng  the 
mortgages  and  others  Interested,  are  made 
parties  defendant.  The  defendants  all  an- 
swered, and  denied  all  the  material  auc- 
tions of  the  bill;  but  It  is  unnecessary  to 
set  out  their  answers  here,  as  the  court  be- 
low, on  the  healing,  treated  the  case  as  on 
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seneral  demurrer,  and  dlamlsaed  the  com 
plainant's  bill. 

Only  two  questions  are  raised:  (1)  Wheth- 
er the  complaiDant,  by  the  terms  of  the  chat- 
tel mortgage,  was  a  beneficiary  thereunder; 
<2)  whether  complainant,  as  holder  of  the 
note  upon  which  Auffoat  Basch  had  obligat- 
ed himself  as  accommodation  maker  or  sure- 
ty, was,  under  the  facts  set  up  in  the  bill 
and  the  terms  of  the  moTtaage,  in  equity  en- 
titled to  be  subrogated  to  his  rights,  and  pro- 
tected under  the  trust  mortgage.  The  mort- 
gage, which  la  set  up  in  the  bill.  Is  as  follows: 
"Know  all  men  by  these  presents  that  we, 
Oscar  E.  Rasch  &  Company,  a  special  part- 
nership composed  of  Oscar  E.  Rasch,  general 
partner,  and  August  Rasch,  special  partner, 
of  the  city  of  Detroit,  Wayne  county,  Mich., 
parties  of  the  flrst  part,  being  Justly  Indebt- 
ed unto  the  following  described  persons  upon 
obligations  hereinafter  set  torth,  that  Is  to 
say:  To  Mra  Augusta  Rich,  upon  a  note 
made  payable  to  ho*  by  Oscar  E.  Rasch  & 
Company,  dated  January  31,  1804,  payable 
upon  demand,  upon  whldi  la  now  due  ^94.75, 
and  to  the  same  upon  a  promissory  note  for 
^,000,  dated  November  28,  1892,  payable  up- 
on demand,  upon  which  Is  now  due  the  said 
gum  of  ¥0,000.  with  Interest;  and  to  the  Me- 
chanics' Bank  of  Detroit,  upon  a  note  made 
by  Oscar  E.  Rasch  &  Company,  and  In- 
dorsed by  August  Rasch,  dated  April  26, 
1SU4,  payable  30  days  after  date,  $1,000, 
and  upon  which  Is  now  due  all  of  said  sum; 
and  to  the  American  Exchange  National 
I'dink  of  Detroit  $500  upon  a  promissory 
note  for  that  amount  made  by  Oscar  B. 
Rasch  &  Company  to  said  bank,  Indorsed  by 
August  Basch,  dated  April  23.  1894,  payable 
30  days  after  date;  and  to  August  Rasch  up- 
on a  promissory  note  for  $8,000,  made  by  Os- 
car E.  Basch  &  Company,  to  the  Union  Na- 
tional Bank  of  Detroit,  indorsed  by  said  Au- 
gust Basch,  and  upon  which  he  Is  liable  as 
indorser,  which  note  Is  dated  February  7, 
18&4,  payable  90  days  after  date,  and  upon 
which  there  Is  now  due  the  said  sum  of 
$8,000,  with  accrued  Interest;  and  to  said  Au- 
gust Basch  upon  a  prbniissory  note  for  $S,< 
OOO.  made  by  Oscar  E.  Rasch  &  Company  to 
the  Peninsular  Savings  Bank  of  Detroit,  in- 
dorsed by  said  August  Basch,  upon  which  he 
Is  liable  as  Indorser,  whicn  note  Is  dated 
March  16th,  1894,  iiayable  two  months  after 
date,  and  upon  which  there  la  now  due  the 
said  sum  of  $8,000,  with  accrued  Interest; 
and  to  A.  G.  Pitts  and  F.  A.  Basch  for  legal 
services,  $500,— have,  for  the  purpose  of  se- 
curing payment  of  said  debts,  and  securing 
Boid  August  Rasch  against  his  liability  upon 
said  IndorsAnents,  and  for  the  purpose  of  se- 
curing the  payment  of  the  interest  upon 
same,  granted,  bargained,  sold,  and  mort- 
gaged, and  by  these  presents  do  grant,  bar- 
gain, sell,  and  mortgage  unto  Cliarles  A. 
Ilich,  of  the  city  of  Detroit,  fls  trustee  for 
the  above-named  creditors  and  sureties,  the 
following  described  goods,  chattels,  and 


sonal  ptapeTtj,  to  wit:  All  and  every  the 
stock  and  fixtures  of  the  said  special  part- 
nert^Ip  heretofore  and  now  employed  in  their 
business  at  No.  IttO  Woodward  avenue,  In  the 
said  city  of  Detroit,  as  wholesale,  retail,  and 
manufacturing  furriers,  including  all  the 
merchandise  and  stock  manufactured,  un- 
monufactured,  and  In  process  of  manufac- 
ture, of  skins,  furs,  eto.,  all  the  tools  and  im- 
plements of  said  business,  all  bills  and  ac- 
counts receivable  and  books  of  accouots,  one 
bay  horse,  one  harness,  one  delivery  wagon, 
and  all  supplies  and  materials,  Including  all 
property  of  the  sorts  descrlb€»d  which  may 
hereafter  be  acquired  In  the  course  of  trade, 
all  moneys  due  or  owing,  or  which  may 
b^eaftH*  become  due  or  owing,  to  said  spe- 
cial partnership,  the  leasehold  interest  of  the 
said  special  partnership  In  said  store  No.  100 
Woodward  avenue,  and  all  other  personal 
property  of  said  special  partnorsAiIp,  wher- 
ever located.  Said  mortgagors  to  be  priv- 
ileged to  continue  In  possession  of  said  prop- 
erty, and  to  deal  with  It  in  the  ordinary 
course  of  trade,  buying  and  selling  aa  the 
ordinary  course  of  trade  may  make  neces- 
sary, but  not  otherwise.  Which  said  above- 
described  goods  at  this  date  are  free  and 
clear  from  all  Hens.  Incumbrances,  and  levies, 
except  the  legal  exemptions  of  the  genera) 
partner,  which  ai'e  expressly  excepted  from 
tlie  operation  of  this  mortgage.  To  have  and 
to  bold  the  same  unto  the  use  of  the  above- 
named  beneflctarles  forever:  provided  al- 
ways, and  these  presents  are  upon  the  ex- 
press condition,  that  If  the  said  Oscar  E. 
Rasch  &  Company  shall  pay  or  cause  to  be 
paid  to  said  beneficiaries  the  said  Indebted- 
ness hereby  secured,  and  shall  save  harmless 
said  August  Rasch  upon  his  said  Indorse- 
ments when  said  Indebtedness  shall  fall  due, 
then  this  mortgage  shall  be  void,  and  of  no 
effect.  But,  If  default  be  made  In  the  pay- 
ment of  any  of  said  Indebtedness  when  same 
shall  become  due  In  accordance  with  the 
terms  and  conditions  of  the  several  notes 
above  set  forth,  or  If  the  said  August  Basch 
shall  be  obliged  to,  or  sliall  pay  or  provide 
for  the  payment  of  either  or  all  of  said  notes 
upon  which  he  Is  indorser  as  aforesaid,  the 
said  trustee  is  hereby  authorized  to  and  shall 
take  possession  of  the  above-described  prop- 
erty, and  shall  sell  the  same  at  pul>llc  or 
private  sale,— If  a  public  sale,  after  like  no- 
tice as  required  by  law  for  constable's  sales, — 
either  in  bulk  or  in  parcels,  either  the  whole 
thereof  or  so  much  as  may  be  necessary  to 
satisfy  the  debts  and  Indorsements  hereby 
secured;  and  out  of  the  proceeds  of  such  sale 
be  shall  retain  sufficient  to  pay  said  debts 
and  indmed  notes,  together  with  his  rea* 
sonable  expenses,  and  any  and  all  Interest 
that  may  then  be  due;  the  overplus.  If  any, 
to  belong  and  be  returned  to  said  Oscar  E. 
Basch  &  Company.  And  said  trustee  Is  here- 
by authorized  at  any  time  when  he  shall 
deem  Bald  indebtedness  hereby  Included,  or 
any  part  thereof.  Insecure,  or  If  the  said  O* 
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car  E.  Rasch  &  Company  shall  assign  or  dis- 
pose of,  except  as  above,  or  remove  or  at- 
tempt to  remove,  tbe  whole  or  tiny  part 
thereof,  except  In  accordunce  with  the  terms 
heretofore  in  this  instroment  CQntalned, 
without  the  written  assent  of  said  tinistee, 
from  the  dty  of  Detroit,  aforesaid,  then  and 
from  thenceforth  It  shall  and  may  be  lawful 
for  said  trustee,  bis  successors  or  assigns, 
or  his  or  their  authorized  agents,  to  enter  up- 
on the  premises  of  said  Oscar  E.  Kasch  & 
Company,  or  any  place  or  places  where  said 
goods  and  chattels,  or  any  part  thereof,  may 
be,  and  take  possession  thereof,  and  same  re- 
tain In  some  convenient  place  at  the  risk  and 
expense  of  said  Oscar  E.  Roach  &  Company 
until  said  sums  of  money,  or  any  of  them, 
shall  become  due  as  aforesaid,  and  then  to 
dispose  of  the  same  in  the  manner  above 
speciiied.  In  witness  whereof  said  Oscar  E. 
Rasch  &  Company  have  caused  these  pres- 
ents to  be  executed  In  duplicate  by  tbe  hand 
and  seal  of  Osca;  £.  Rascb,  general  partner, 
the  13th  day  of  May,  in  the  year  of  our  Lord 
1804.  Oscar  E.  Rasch  &  Company,  hy  Oscar 
B.  Rasch." 

Upon  the  first  point  It  Is  contended  by 
counsel  that  the  mortgage  was  given  for  a 
double  purpose,  to  wit,  to  save  August  Rasch 
harmless  from  liability  upon  his  note,  and  to 
pay  the  same  out  of  the  proceeds  of  the  sale. 
On  the  other  hand,  tbe  defendants  claim 
that  this  security  to  Au^st  Rasch  is  a  mere 
personal  indemnity  to  him,  as  it  clearly  ap- 
pears that  It  Is  not  the  intent  of  the  mort- 
gage  to  create  by  this  security  a  fund  out  of 
which  to  pay  the  note;  that  tbe  purpose  of 
tbe  mortgage  Is  stated  to  be  tbe  securing  of 
the  payment  of  the  other  class  of  debts,  and 
also  the  securing  of  August  Rasch  against 
his  said  liability;  that,  looking  to  the  condt* 
tion  of  tbe  mortgage,  tbe  same  distinction 
Is  made  between  the  two  classes  of  claims 
secured,— that  Is,  If  Oscar  E.  Rasch  &  Co. 
shall  make  default  In  the  payment  of  any  of 
the  Indebtedness  of  the  first  class,  then  tbe 
tiiistee  shall  foreclose  and  sell  to  Indemnify 
him.  From  an  examination  of  the  mort- 
gage, we  are  satisfied  that  tbe  defendants' 
contention  Is  correct,  and  we  need  not  dis- 
cuss that  question  further. 

2.  The  Important  question  arises  under  the 
second  point  made  by  counsel  for  complain- 
ant. Tbe  doctrine  Is  well  settled  that  an 
Indorser  of  a  note  or  surety  of  a  debt,  upon 
being  compelled  to  pay  It,  Is  entitled  to  the 
benefit  of  any  security  which  the  principal 
creditor  hoMs,— as,  for  Instance,  a  mortgage 
given  by  tbe  principal  debtor  to  the  bolder 
of  the  note  or  debt  to  secnre  It,— and  without 
any  assignment  of  It  he  Is  by  force  of  law 
subrogated  to  the  benefit  of  It.  McT^an  v. 
Towle,  3  Sandf.  Ch.  117;  Dick  v.  Moon,  26 
Minn.  309,  4  N.  W.  39.  The  general  rule  is 
also  that  the  principal  creditor  Is  subrogated 
to  the  benefit  of  any  mortgage  which  the 
debtor  has  given  to  a  surety.  In  Demott  v. 
Uanufacturing  Co.,  32  N.  -3.  £q.  124,  tbe  two 


banks  had  loaned  money  to  the  defendant 
company  on  notes  Indorsed  by  Its  directors. 
The  directors  had  security  by  mortgaye  from 
the  defendant  company,  and  it  was  held  that 
the  iMnks  were  entitled  to  be  subrogated  to 
the  rights  of  tbe  directors  under  the  mort- 
gage.   The  general  rule  was  there  laid  down, 
as  stated  in  2  Brandt,  Sur.  (2d  Ed.)  6  324. 
that,  as  a  eeneral  rule,  where  a  surety,  or  a 
person  standing  In  the  situation  of  a  surety 
for  tbe  payment  of  a  debt,  receives  security 
for  his  Indemnity  and  to  discbarge  such  In- 
debtedness, the  principal  creditor  Is  In  equity 
entitled  to  the  full  benefit  of  that  security; 
and  it  makes  no  difference  that  such  prin- 
cipal creditor  did  not  act  upon  tbe  credit  of 
such  security  in  the  first  instance,  aocl  the 
right  of  the  creditor  Is  the  same  when  tbe 
security  Is  a  mortgage  or  other  lien  given  to 
the  surety  by  the  principal,  after  the  princi- 
pal and  surety  have  become  bound,  even 
though  there  may  have  been  no  prevloua 
agreement  that  Indemnity  should  be  driven; 
and  to  entitle  tbe  creditor  to  enforce  this 
right  In  equity  it  is  not  necessary  that  he 
should  have  exhausted  his  remedies  at  law, 
or  have  reduced  bis  debt  to  judgment.  The 
same  rule  Is  laid  down  In  Jones,  Mortj?.  (4tb 
Ed.)  $  883a,  and  tbe  cases  are  there  collected 
sustaining  the  rule.    This  rule,  of  courBe> 
only  applies  when  the  security  Is  given  by 
the  principal  debtor,  as  in  the  present  case, 
for  where  property  Is  pledged  by  a  stranger 
to  Indemnify  a  surety,  and  not  with  inten- 
tion that  It  shall  be  applied  to  the  payment 
of  tbe  debt  in  order  to  relieve  the  surety,  Ii 
cannot  be  subjected  by  tbe  creditor,  nor  can 
the  surety  subject  the  property  until  he  has 
sustained  loss,  or  Is  in  such  a  condition  as 
that  loss  must    be  necessarily  sustained. 
Macklln  v.  Bank,  83  Ky.  314.    Counsel  for 
defendants  seems  to  have  relied  upon  this 
class  of  cases  under  his  contention  that  the 
complainant  In  the  present  ease  would  not  be 
subrogated.    But  we  think  the  rule  well  set- 
tled that,  where  the  principal  debtor  gives 
the  security  to  the  surety,  the  creditor  is  at 
once  subrogated  to  all  rights  secured  thereby; 
and  under  this  rule,  to' entitle  the  creditor  ta 
enforce  this  right  in  equity,  it  Is  not  neces- 
sary that  he  should  have  exhausted  his  rem- 
edies at  law,  or  have  reduced  his  debt  to 
Judgment. 

We  think,  under  the  facts  stated  In  the 
biil,  that  the  complainant  would  be  subro- 
gated to  tbe  rights  of  August  Rasch  under 
the  mortgage.  Whether  Walter  Buhl  &  Co. 
was  a  good-faith  purchaser  under  the  sale 
made  to  it  by  the  trustee  need  not  now  be 
determined.  And  neither  is  It  necessary  to 
determine  now  whether  the  trustee  had  the 
right  to  discharge  the  mortgage.  The  court 
below  treated  the  case  as  upon  demurrer  to 
the  bill,  and  It  is  so  treated  here.  The  an- 
swers are  not  now  considered,  but  we  have 
treated  the  facts  stated  In  the  bill  as  true, 
and  under  the  facts  there  stated  we  deter^ 
mine  that  the  complainant  would  be  entitled 
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to  subrogation  to  all  the  rights  of  August 
Rusch  under  the  mortgage.  The  decree  be- 
low most  be  rereraed,  and  the  cause  remand- 
ed for  fn^her  proceedings  under  the  an- 
swers. Complainant  will  recover  costs  of 
this  court   The  other  Justices  concurred. 


PAXTON  ft  HERBUBT  IRRIOATING  CA- 
NAL ft  LAND  CO.  T.  FARMERS'  &  MKB- 
GHANTS'  IBBIGATION  ft  LAND  CO. 
et  al. 

(Supreme  Court  of  Nebraska.    Oct  1.  18%.) 

CONSTITDTIOilAL  LaW— TiTLB  OF  AOT— IRRIOATIOB 

— Umiksst  Domaih— Publio  Use— Ndmbbs 
or  Ditches. 

1.  The  provision  of  section  11,  art.  3,  of  the 
oonstittitioi],  vis.:  "No  bill  shall  contain  more 
than  one  subject  and  the  same  shall  be  clearly 
expresBcd  in  the  title,"— Is  intended  to  prevent 
surreptitious  legislation,  and  not  to  prohibit 
comprehensive  titles. 

2.  The  term  "irrigation,"  as  employed  In 
the  title  of  the  act  of  March  27.  188U.  viz.  "An 
act  to  provide  for  water  rights  and  irrigatioQ, 
and  to  regulate  the  use  of  water  for  agriculture 
and  manufacturing  purposes,"  etc.,  is  used  in 
its  popular  sense,  and  implies  the  means  of  con- 
ducting water  to  the  land  to  be  supplied.  The 
proTision  thtrein  for  the  acquiring  by  irrigating 
companies  of  the  risht  of  way  for  canals  and 
ditches  accordingly  held  to  be  within  said  title, 
and  not  to  conflict  with  section  U,  art  pf 
the  constitution. 

3.  To  the  legislature,  and  not  to  the  courts, 
has  been  committed  the  power  to  determine 
when  the  exigencies  of  the  public  demand  the 
taking  of  private  property;  the  limit  of  judicial 
interference  being  the  duty  to  declare  void  acts 
clearly  in  conflict  with  the  constitution. 

4.  There  is  no  arbitrary  standard  by  which 
to  determine  whether  the  purpose  to  which 
property  is  appropriated  possesses  the  element 
of  public  utility,  "Public  use,"  in  a  constitu- 
tional sense,  may  be  confined  to  the  inhabit- 
ants of  a  restricted  locality  or  neighborhood, 
hut  the  use  must  be  common,  and  not  to  a 
particular  indiTidnal. 

6.  The  use  of  water  for  the  purpose  of  Ir- 
rijniting.  contemplated  by  the  act  of  Mardi  27. 
1889.  known  as  the  "Rayaer  Irrigating  Law." 
is  a  "public  use,"  within  the  meaning  of  the 
constitution. 

({.  Section  8  of  article  2  of  the  Rayner  ir- 
rigating law  confers  upon  irrigating  companies 
onraoized  under  the  laws  of  this  state  power  to 
acquire  the  right  of  way  for  necessary  canals, 
reservoirs,  etc.,  by  condemnation. 

7.  The  word  "if,"  in  the  first  line  of  the 
section  last  above  mentioned,  is  evidently  an  in- 
terpolation, having  no  relation  to  the  body  of 
the  section,  without  sensible  meaning,  and 
should  accordingly  be  disregarded  in  giving  ef- 
fect to  the  provisions  of  the  act 

8.  The  provision  of  section  3,  art  1,  of  the 
irriiratfng  law  of  188U,  viz.:  "No  tract  of  land 
shall  be  crossed  by  more  than  one  ditch,"  etc., — 
kHd  to  include  lands  owned  by  corporations  as 
well  as  natural  persons. 

9.  A  proviso  which  would  operate  to  lim- 
it the  application  of  an  enacting  clause,  gener- 
al in  its  terms,  will  be  strictly  construed,  and 
incluiles  no  case  not  within  the  letter  of  the  ex- 
ception. 

10.  The  irrigation  law  of  1880  does  not  con- 
fer upon  one  irrigatiiftc  company  nny  right  to 
connect  with  the  ditches  of  another,  or  take 
water  therefrom,  without  the  consent  of  the 
proprietor. 

11.  What  is  meant  by  the  exception  con- 
tained in  Section  8.  art.  1,  of  the  act  above  men- 


tioned, is  that  no  tract  of  land  shall,  without 
the  consent  of  the  owner,  be  burdened  with  two 
or  more  ditches  for  the  watering  of  the  same 
territory.  The  question  Is  not  whether  the  first 
ditch  may  be  so  enlarged  or  extended  ns  to 
answer  the  purpose  for  which  the  second  is  de- 
signed, but  whether  it  may.  as  constructed,  be 
made  to  supply  the  lands  within  reach  of  both. 

(Syllabus  by  the  Court) 

Error  to  district  court  Lincoln  eonnty; 
Sinclair,  Judge. 

Petition  by  the  Paxton  &  Hershey  Irrigat- 
ing Canal  ft  Land  Company  agalnat  the 
Farmers'  &  Merchants'  Irrigation  &  Land 
Company  and  others.  From  a  judgment  dis- 
missing the  [Wtitlon,  complainant  brings  er- 
ror. Affirmed. 

T.  Fulton  Gantt  and  Fnnk  T.  RanscHn.  for 
plaintiff  Id  errw.  Orlmes  ft  Wilcox  and 
Thomas  O.  Patterson,  tor  defendants  In  error. 

POST,  J.  This  Is  an  appeal  from  a  decree 
of  the  district  court  for  Lincoln  county  dis- 
missing the  action  of  the  plaintiff  company 
whereby  It  seeks  to  prevent  the  appropriation 
by  the  defendant  .of  a  right  cf  way  through 
its  lands  for  an  irrigating  canal.  In  the  peti- 
tion It  is  in  substance  alleged  that  the  plain- 
tiff company  is  the  owner  of  10,000  acres  of 
land,  bounded  by  the  North  Platte  river,  in 
Lincoln  county,  and  also  of  an  irrigating 
canal  known  as  the  "Paxton  &  Hershey 
Ditch,"  situated  on  Its  said  lands  and  on  the 
lands  of  other  adjoining  proprietors;  that 
upon  Its  said  land,  and  nearly  parallel  with 
the  ditch  above  mentioned.  Is  an  irrigating 
canal  known  as  the  "North  Platte  Irrigating 
&  Land  Company's  Ditch,"  and  herein  refer- 
red to  as  the  "North  Platte  Ditch";  and  that 
in  the  vicinity  of  the  plaintiff's  lands  sought 
to  be  watered  .by  the  defendant's  proposed 
canal  Is  an  irrigating  canal  known  as  the 
"Cody  &  Dillon  Ditch."  The  plaintiff.  It  Is 
alleged,  has  constnicted  a  large  number  of 
laterals  from  its  said  canal,  which  It  Is 
proposed  by  the  defendant  company  to  cross, 
thus  necessitating  the  construction  and  main- 
taining of  many  bridges,  flumes,  and  con- 
duits, and  otherwise  needlessly  harassing  It 
In  the  use  and  enjoyment  of  Its  said  prop- 
erty. The  defendant  company,  which  is  or- 
ganized for  the  purpose  of  building  and 
maintaining  ditches,  canals,  aqueducts,  and 
reservoirs  for  the  storage  and  conveyance  of 
water,  and  of  selling  water  to  consumers  for 
irrigating,  power,  and  other  useful  purposes, 
prior  to  the  commencement  of  this  action, 
entered  upon  the  plaintiff's  eaid  land,  and 
located  and  staked  out  a  ditch  thereon  4^ 
miles  In  length,  and  Is  taking  steps  to  con- 
demn a  right  of  way  therefor,  but  that  the 
three  ditches  above  described  afford  ample 
facilities  for  the  Irrigation  of  all  of  the  land 
sought  to  be  supplied  by  the  defendant  com- 
pany, and  that  water  sufficient  to  supply  the 
defendant's  wants  can  be  fumlsbed  from  the 
ditches  already  constructed,  should  connec- 
tion be  made  therewith,  at  less  expense  than 
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lis  the  constmctlon  and  nalDtalntng  of  the 
proposed  ditch  througrta  the  plaintiff's  land 
to  the  source  of  snpp^,— the  North  Platte 
river.  The  ansiwei,  so  far  as  It  la  deemed 
necessary  to  notice  It,  conalsta  of  an  allega* 
tlon  that  the  defendant  la  engaged  In  the 
conatmctlon  of  an  Irrlgatlnff  canal  some  20 
miles  In  length,  for  the  purpose  ol  supplying 
with  water  from  the  Nculh  Platte  river  cer- 
tain territory  not  within,  the  reach  of  either 
of  the  canals  already  constructed;  a  denial 
that  the  plaintiff's  canal  Is  capable  of  supply- 
ing the  lands  which  the  defendant  proposes 
to  water;  and  an  allegation  that  the  water 
supplied  by  said  canal  Is  barely  sufficient  for 
the  Irrigation  of  the  plaintiff's  own  hmd. 
Accompanying  the  pleadings  la  the  following 
map,  showli^  the  location  of  the  proposed 
ditch,  as  well  as  those  already  completed, 
and  which  Is  essential  to  a  perfect  under- 
standing of  the  questions  at  Issue. 


The  district  court,  upon  entering  the  de- 
cree complained  of,  submitted  the  ft^lDwlng 
findings  of  fact  and  conclusions  of  law: 

"First  The  plaintiff  is  a  corporation  orgao- 
l»d  and  existing  under  and  1^  virtue  of  the 
laws  of  this  state  tor  the  following  purpoaes: 
To  construct,  own,  operate,  and  maintain  a 
canal  or  canals,  ditch  or  ditches,  for  Irriga- 
tion purposes;  to  purchase,  acquire,  own, 
sell,  and  convey  all  real  estate  that  may  be 
necessary  for  such  purpoms,  and  to  acquire, 
own,  sell,  and  convey  real  estate  in  connec- 
tion with  carrying  on  an  irrigating  buslneas, 
and  to  acquire,  own,  sell,  and  «mvey  real 
estate  for  other  purposes  deemed  advisable 
or  advantageous  to  tlie  corporation  and  its 
interests,  and  to  culUrate  and  improve  such 
lands  as  shall  be  owned  by  the  cotporatlim: 
to  furnish,  sell,  or  rent  water  for  Irrigation 
of  lands  which  shall  be  owned  by  said  corpo- 
ration and  within  Its  area,  and  other  lands 
within  reach  of  any  canal  or  canals  which 
shall  be  owned,  operated,  or  contnflled  by 
the  corporation,  owning  live  stock,  and  rais- 
ing the  same  in  connection  with  the  land 
held  or  controlled  by  this  corporation.  Sec- 
ond. The  plaintiff  Is  the  owner  of  abont  7,000 
acres  of  land  located  on  and  adjacrat  to  the 
banks  of  the  North  Platte  river.  In  Uncoln 
coun^,  Neb.,  as  alleged  In  its  petition,  and 
is  the  owner  of  an  irrlRattng  canal  ninuing 
across  its  said  lands,  and  the  lands  of  others 
for  a  distance  of  abont  ten  miles,  whidi  canal 
is  finished  and  constructed  for  the  purposes 
of  Irrigating  the  land  under  the  said  dttcb, 
and  for  the  purposes  set  forth  in  the  articles 
of  Incorporation  of  the  plaintiff.   Third.  The 
defendant  is  a  corporation  oisanised  under 
the  laws  of  this  state  for  the  following  pur- 
poses, among  others:  The  building  and  main- 
taining of  canals,  ditches,  and  aqueducts, 
and  reservoirs  for  the  storage  and  convey- 
ance of  water,  and  the  selling  of  such  water 
to  consumers  for  irrigation,  agricultural, 
power,  and  other  ns^ul  purposes.  Fourth. 
The  plaintiff  Is  the  owno:  of  the  tract  of 
land  proposed  to  be  crossed  by  the  propoeed 
canal  of  the  defendant,  and  which  lies  uuder 
the  plaintiff's  ditch,  and  which  hi  proposed 
to  be  crossed  by  defendant's  ditch  for  a  dis- 
tance of  four  miles  and  a  half.   Fifth.  All 
of  the  land  of  the  plaintiff  across  whicb  the 
defendant  proposes  to  construct  Its  canal  for 
a  distance  of  four  aud  a  half  miles  can  oe  Ir^ 
rigated  from  and  by  plaintiff's  canal,  and  it 
is  not  proposed  by  the  defendant  to  water  or 
irrigate  any  of  plaintiff's  said  land  within 
said  four  miles  and  a  half.   Sixth.  That  the 
defendant  corporation  Is  the  owner  oC  no 
land  to  be  watered  by  Its  proposed  dltcb,  but 
that  the  object  of  said  corporation  Is  for  the 
purpose  of  constructing  and  operating  a  ca- 
nal or  ditch  for  Irrigation  purposes  for  the 
lands  lying  contiguous  vudcr  said  ditch  for 
other  parties  to  hhre.   Seventh.  That,  at  tbe 
points  where  it  te  alleged  that  the  defend- 
ant's ditch  crosses  the  lands  of  the  plaintiff, 
it  is  necessary  for  the  defeLdant  to  run  said 
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ditch  across  said  lands  tn  order  to  get  water 
out  of  the  North  Platto  river,  with  necessary 
fall  In  accordance  with  the  snrveyed  ronte 
of  Its  ditch;  that,  la  the  territory  covered  by 
the  ditch  of  the  plalntlfr,  It  Is  not  the  object 
nor  the  purpose  of  the  defendant's  ditch  to 
Irrigate  said  land,  but  lands  lying  below  and 
bey<md  the  territory  of  the  plaintiff's  ditch 
Eighth.  There  are  about  40,000  acres  of  land 
between  the  North  and  South  Platte  rivers, 
and  In  this  territory  the  evidence  shows  that 
the  North  Platte  Ditch  Company  has  a  ditch 
about  twenty  miles  long  running  through  the 
middle  portion  of  the  peninsula  formed  by 
the  two  rivers.  The  plaintiff's  ditch  is  also 
constructed  In  this  peninsula,  and  Is  In  Iragth 
about  ten  miles.  The  Cody  &  Dillon  ditch 
Is  also  in  this  peninsula,  and  Is  about  six 
miles  In  length.  A  great  amount  of  evidence 
has  been  taken  to  show  the  capacity  of  these 
several  ditches  for  watering  the  land  In  the 
peninsula,  including  the  land  proposed  to  be 
watered  by  the  defendant's  ditch.  The  loca- 
tion of  these  several  ditches  In  the  peninsu- 
la, their  dimensions,  and  their  capacity  ap- 
pear  from  the  evidence  and  the  maps  intro- 
duced In  evidence;  font  the  court  does  not 
find  nor  pass  upon  the  evidence  relating  to 
tbe  question  as  to  whether  or  not  this  water 
could  be  supplied  by  the  defendants'  coD- 
structing  their  ditch  up  and  to  the  plalntlfF's 
ditch,  and  receiving  water  therefrom,  for  the 
reason  that  there  Is  no  provision  In  the  act 
contemplating  that  it  should  be  obligatory 
upon  the  defendant  to  so  do.*  Ninth.  The 
court  further  linds  that  the  defendant's  pro- 
posed ditch  will  cross  the  lands  of  the  plain- 
tiff through  which  plalntifTa  ditch  has  al- 
ready l>een  built,  which  lands  are  also  irri- 
gated from  plaintiff's  ditch.  Tenth.  The 
court  further  finds  that  the  plaintiff  has  not 
given  Its  written  consent  to  cross  the  lands 
owned  by  it  proposed  to  be  crossed  by  the 
defendant  with  its  said  proposed  canal,  and 
objects  to  its  appropriation  of  its  lands  for 
the  purpose  of  constructing  the  defendant's 
said  ditch  over  the  same. 

"Conclusions  of  law:  First.  That  section 
SO'M,  Con^l.  St.  (section  3,  art  1,  Irrigation 
Law  of  ISSD).  is  not  applicable  to  the  facts 
In  this  case,  for  tbe  reason  that  the  defead- 
ant's  contemplated  ditch  is  not  being  con- 
structed for  the  purpose  of  Irrigating  the 
laucls  crossed  by  the  plaintiff's  ditch,  nor  tbe 
lands  lying  under  the  plalntlfTs  ditch,  but 
for  the  purpose  of  Irrigating  lands  beyond 
and  l>eIow  the  plaintiff's  ditch.  Second. 
That  the  defendants  are  entitled  to  cross  the 
lands  of  the  plaintiff  for  the  purpose  of  con- 
structing their  said  ditch  on  complying  with 
the  necessary  requirements  of  law  for  said 
purpose." 

It  will  be  observed  from  the  foregoing 
statement  and  opinion  that  the  defendant's 
claim  to  a  right  of  way  for  its  canal  through 
the  ptalntUTa  land  is  founded  upon  the  provi- 
sions of  the  act  of  March  27, 1S80,  known  as 
the  ''Rayner  Irrigating  Law,"  entitled  "An 


act  to  provide  for  water  rights  and  Irriga- 
tion, and  to  r^ulate  the  right  to  the  use  of 
water  for  agricultural  and  manufacturingpur- 
poses,  and  to  repeal  sections  158  and  159  of 
chapter  10,  Compiled  Statntea  of  1889,  entl- 
Ued  'Corporations.' " 

The  first  contention  on  this  appeal  Is  that 
the  provision  for  the  acquiring  by  corpora- 
tions of  the  right  of  way  for  irrigating  ditches 
In  the  exercise  of  the  power  of  eminent  do- 
main is  foreign  to  ttie  title  of  the  act  men- 
tioned, and  accordingly  violative  of  section 
11,  art.  8,  of  the  constitution,  vis.:  "No  bill 
shall  contain  more  than  one  subject,  and  the 
same  shall  be  clearly  expressed  In  the  title." 
The  object  of  the  foregoing  provision  has 
been  declared  not  to  prohibit  comprehaislve 
titles,  but  to  prevent  surreptitious  leglslatlcm, 
by  advising  representatives  of  the  nature  and 
purpose  of  the  measures  they  are  called  upon 
to  support  or  oppose.  Railroad  Co.  v.  Frey, 
30  Neb.  790,  47  N.  W.  87;  In  re  White,  33 
Neb.  813,  51  N.  W.  287;  Trumble  v.  Tmmble, 
37  Neb.  340,  65  N.  W.  869;  City  of  South 
Omaha  v.  Taxpayers'  League  (Neb.)  60  N.  W. 
957.  It  is  said  In  White's  Case,  supra,  that 
the  legislature  has  the  right  to  choose  the 
title  to  any  act  passed  by  It;  and,  although 
that  chosen  may  not  be  the  most  appropriate, 
the  act  will  not  be  held  void  unless  clearly  In 
confiict  with  the  constitution.  When  tested 
by  that  rule,  we  cannot  doubt  tliat  the  provi- 
sion apsailed  is  germane  to  the  title  of  the 
act,  and  within  the  evident  purpose  thereof, 
viz.  the  utilizing  of  the  public  waters  in  tbe 
further  development  of  the  agricultural  re- 
sources of  the  state.  The  word  "irrigation/' 
as  employed  In  the  title  of  the  act  under  con- 
sideration. Is  apparently  used  In  Its  popular 
sense,  and  denotes  the  application  of  water  to 
land  for  the  productlwi  of  crops.  Platte  Wa- 
ter Co.  V.  Northern  Colorado  Irr.  Co.,  12  Colo. 
525,  21  Pac.  711.  The  use  of  water  for 
the  purpose  of  irrigation  clearly  Implies  the 
means  of  conducting  it  to  the  land  to  which 
It  is  applied;  and  any  plan  such  as  contem- 
plated by  the  act  of  1889,  which  omita  provi- 
sion for  the  enforced  access  by  the  public  to 
tbe  eourte  of  supply,  Is  necessarily  partial  and 
Ineffective. 

2.  Tbe  act,  In  so  far  as  It  makes  provision 
for  the  acquiring  of  the  right  of  way  for  Irri- 
gating canals  by  condemnatioti.  Is  also  vigor- 
ously assailed  on  the  ground  that  It  contem- 
plates the  taking  of  property  for  private  use 
only,  and  Is  therefore  In  conflict  with  section 
21  of  the  bill  of  rights,  viz.:  "The  property  of 
no  one  shall  be  taken  or  damaged  for  public 
use  without  Justcompensation  therefor."  This 
provision  has  been  held  to  prohibit,  by  impli- 
cation, the  taking  of  private  property  for  pri- 
vate use,  of  any  character  whatever,  without 
the  consent  of  the  owner.  Jenal  v.  Draining 
Co.,  12  Neb.  163,  10  N.  W.  547;  Welton  v. 
Dickson.  38  Neb.  767.  57  N.  W.  559.  In  the 
last-mentioned  case  It  was  held,  following 
Coster  V.  Tide-Water  Co.,  18  N.  .T.  Eq.  54, 
that  the  want  of  power  in  the  legislature  to 
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transfer  to  one  person  the  property  of  anoth- 
er does  not  necessarily  depend  upon  constitu- 
tional restrictions,  but  upon  tlie  fact  that  such 
authority  Is  tn  no  sense  an  Incident  to  the 
powers  conferred  upon  the  lawmaking  branch 
of  the  gorernment.  We  are  thus,  for  the  first 
time,  confronted  with  the  question  whether 
the  use  contemplated  by  the  statute  Is  a  pub- 
lic one.  In  a  constitutional  sense,  or  whether 
It  Is  a  mere  private  use,  and  accordingly  with- 
in the  prohibition  mentioned.  In  this  connec- 
tion it  should  be  observed  that  to  the  legisla- 
ture, and  not  to  the  coui'ts,  has  been  commit- 
ted the  power  to  determine  when  the  exigen- 
cies of  the  public  demand  the  taking  of  prop- 
erty for  public  uses,  the  limit  of  Judicial  in- 
terference being  the  duty  to  declare  void  acts 
clearly  violative  of  the  fundamental  law  of 
the  state.  There  Is  no  arbitrary  standard  by 
which  to  determine  whether  the  pui-pme  to 
wldd]  property  ts  appropriated  possesses  the 
elements  ot  public  utility.  It  has  been  said 
by  an  eminent  jurist  that  "the  use  required 
need  not  be  the  use  or  benefit  of  the  whole 
inibllc  or  state,  or  any  large  portion  of  it  It 
may  be  tcx  the  Inhabitants  of  a  small  or  re- 
stricted locality,  but  the  use  and  benefit  must 
be  In  common,  and  not  to  particular  individu- 
als or  estates."  See  Chancellor  Zabrtskie  In 
('ester  T.  Tide  Water  Co..  supra.  Again,  It 
lias  been  said  that  "the  use  Is  public  when  It 
promotes  the  Interests  of  a  considerable  por- 
tion of  the  community,  although  it  may  not 
Iwnefit  the  community  at  large."  Kinney, 

1  IT.  04.  See,  also,  Blade,  Pom.  Water  Rights, 
H  174;  Lux  T.  Haggin.  69  Gal.  S04.  10  Fac. 
<tT4;  Irrigation  Co.  t.  MehrtMis,  97  Cal.  07^ 
:12  Pnc.  802;  Oury  v.  Goodwin  (Ariz.)  26  Pac 
370;  Irrigation  Co.  t.  Bamhart  (Or.)  SO  Pac. 
:i7;  Foster  t.  Commissioners,  133  Mass.  321; 
Ilagar  t.  Reclamation  Dlst,  111  U.  S.  701.  4 
Sup.  Ct  663;  Wurts  v.  Hoagland,  114  U.  S. 
606,  5  Sup.  Ct.  1066;  Focantlco  Water  Co.  t. 
Bird.  130  N.  T.  2i9,  29  N.  E.  246.  In  the 
last-mentioned  case  we  obserye  the  following 
pertinent  language:  "The  term  'public  use,' 
as  used  in  connection  with  the  rlghtof  eminent 
domain,  la  not  easily  defined.  *  *  *  It  Is 
doubtless  true  that,  in  order  to  make  the  use 
public,  a  duty  must  devolve  upon  the  persons 
or  corporation  holding  the  property  to  furnish 
the  public  with  the  use  bitended.  The  tenn 
Implies  'the  use  of  the  many*  or  'by  the  pub- 
lic'; but  It  may  be  limited  to  the  inhabitants 
of  a  small  or  restricted  locality,  but  the  use 
must  be  common,  and  not  for  a  particular  In- 
dividual." It  has  been  said  that  if,  by  any 
reasonable  construction,  a  designated  use  may 
be  held  to  be  public  In  a  constitutional  sense, 
the  will  of  the  legislature  should  pi-evall  over 
any  mere  doubt  of  the  court  (Bankhead  t. 
Brown,  25  Iowa,  540;  In  re  Madera  Irr.  Dlst., 

02  Cal.  300,  28  Pac.  272,  675;  Coster  v.  Tide 
Water  Co.,  supra),  which,  however,  Is  but  the 
anillcatlon  of  a  fundamental  principle  of  onr 
system,  vis.  the  independence  of  each  depart- 
ment of  the  government  within  Its  own  do- 
main.  It  should  be  remembered,  too,  that 


the  essential  features  of  the  Bayner  Irrlgatlim 
law  appear  In  the  legislation  of  the  several 
Pacific  states,  notably  of  California,  whose 
constitutional  provisions  on  the  subject  do  not 
difrer  substantially  from  ours,  and  where  it 
liad  long  previous  to  its  adoption  by  us  re- 
c^ved  a  definite  ccmstmctlon  adverse  to  the 
contention  of  the  plalntlfl^  herein.    See  Xjux 
V.  Haggin,  supra.  The  le^alature  mxust  tb«e- 
fore  have  Intended  to  adopt,  not  the  statute 
alone,  but  the  construction  placed  upon  it  in 
the  state  of  California.   Such  is  the  well-ea- 
tabUshed  rule.   Bohanan  v.  State,  IS  Nebu 
57,  24  N.  W.  390.    But  any  examination  of 
this  subject  Is  necessarily  Incomplete  wblch 
omits  mention  of  the  recent  case  of  Bradl^ 
Irrlgatkm  Ca  (U.  S.  Olr.  Ct  S.  D.  Cal.)  68 
Fed.  048,  holding  that  assessments  under  th« 
provisions  of  the  district  irrigation  law  of  that 
state  contemplate  the  taking  of  property  for 
mere  private  purposes,  and  are  accordingly 
within  the  prohibition  of  the  United  States 
constitution.   It  Is  unnecessary,  however,  at 
this  time,  to  examine  the  xeasonli^  npon 
which  that  case  rests,  since  it  is  therein  de- 
clared inapplicable  to  the  ordinary  use  of  wa- 
ter for  In-igating  purposes  in  the  arid  regions 
of  C?altfomia,  and  th«efore  In  liannony  with 
Lux  V.  Hag^  and  later  cases,  tn  wlilcb  tlie 
same  doctrine  is  asserted  by  that  court  Tbe 
varying  conditions  of  society  are  constantly 
presenting  new  subjects  oi  "public  utility," 
which  is  but  another  name  for  "irablic  neces- 
sitsr";  hence  the  force  of  Chancellor  Vroom'a 
remark  in  Scudder  v.  Falls  Co.,  1  N.  3.  Bq. 
694.  that  what  shall  be  deemed  a  public  we 
depends  somewhat  on  the  ^toation  and  wants 
of  the  community  for  the  time  being.  Nor 
were  the  conditlotts  surrounding  the  people  of 
the  Pacific  states  when  the  foundation  was 
laid  for  the  body  of  their  laws  iipon  the  sab- 
Ject  materially  different  from  tht»e  wbicb  to- 
day confront  the  western  half  of  our  own 
statfc   We  behold  what  was  but  yesterday 
the  public  domain  occupied  to  tbe  western 
limit  of  the  "Bain  Belt,"  so  called,  and  set- 
tlers engwly  seeking  for  liomes  in  the  semi- 
arid  reelon  beyond.   We  behold  thousands  of 
acres  of  fertile  land  In  the  valleys  of  tbe 
Katte,  the  Loups,  the  Elkhom,  and  the  Re- 
publican rivers  practically  worthless  nnder 
existing  conditions  for  the  purpose  of  aRri- 
culture,  but  which  by  ai^llcatlon  of  the  wa- 
ters of  tiiose  streams  may  be  made  most  pro- 
ductive, thus  not  only  supporting  the  rapidly 
Increadng  population  of  that  r^on,  bat  add- 
ing largely  to  the  wealth  and  material  pros- 
perity of  the  state.   Tbat  an  undertaking  so 
Important  can  be  successfully  prosecuted 
alone  through  the  agency  of  the  state  none 
can  doubt.   The  reclamatl(Hi  of  a  region  so 
vast  equal  In  extent  to  more  than  one  state 
of  the  Unl<Hi,  is  surely  a  lef^tlmate  function 
of  government;  and  the  exercise  of  the  re- 
served power  of  the  state  in  the  promotion  of 
an  enterprise  so  beneficial  Is  not  even  In  tbe 
techidcal  sense  vMatlve  of  the  restrictive  fea- 
tures of  the  constitution. 
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3.  It  la  next  argued  tliat  authority  to  ap- 
propriate land  for  right  of  way  purposes  1b 
by  the  law  of  1889  confen'ed  upon  property 
owners  only,  and,  it  being  admitted  that  the 
defendant  company  Is  not  the  owner  of  any 
of  the  lauds  lying  under  its  ditch.  It  Is  not 
within  the  provisions  of  the  act. 

■  The  purpose  of  sections  1-4  of  article  2,  to 
which  we  are  referred  in  support  of  that  con- 
tention, was  apparently  to  confer  upon  In- 
dividuals and  corporations  the  right  of  way 
in  certain  cases  through  the  premises  of  ad- 
joining proprietors.  It  is,  however,  unnec- 
etisary  to  examine  the  provisions  mentioned, 
since  the  plaintiff's  argument  Is  based  upon 
ail  apparent  misconception  of  the  defendant's 
claim,  which  is  under  the  provisions  of  sec- 
tions 8  and  9  of  article  2.  viz.: 

"Sec.  8.  If  any  corporation  organized  under 
the  laws  of  this  state  for  the  purpose  of  con- 
structing and  operating  canals  for  Irrigating 
or  water  power  purposes,  or  both,  may  ac- 
quire a  right  of  way  over  or  upon  any  land 
for  the  necessary  construction  of  such  canal, 
including  dams,  reservoirs  and  all  necessary 
adjuncts  to  said  canals  in  the  same  manner 
as  provided  for  persons  and  companies  In 
this  act,  and  snch  persons,  canal  companies 
and  corporations  shall  have  the  same  power 
to  occupy  state  lands  with  their  said  canals 
as  is  given  to  railroad  corporations  by  sec- 
tion 105,  c.  16,  of  the  Compiled  Statutes  of 
1887,  and  such  corporations  shall  also  have 
power  to  borrow  money  and  to  mortgage  all 
their  property  and  franchises  in  the  same 
manner  and  for  the  same  purposes  as  rail- 
road companies. 

"Sec.  9.  Canals  constructed  for  irrigating 
or  water  power  purposes,  or  both,  are  here- 
by declared  to  be  works  of  Internal  improve- 
ment, and  all  laws  applicable  to  works  of  in- 
ternal improvement  are  hereby  declared  to 
be  applicable  to  such  canals." 

The  first  word  of  section  8,  as  It  appears 
alMve,  is  evidently  an  interpolation,  having 
no  relation  to  the  body  of  the  section,  with- 
out sensible  meaning,  and  should  according- 
ly be  disregarded  in  giving  effect  to  the  pro- 
rlsions  of  the  act.  Stone  v.  Mayor,  etc.,  of 
reovll,  1  C.  P.  Dlv.  701;  U.  S.  v.  Stem,  S 
Blatchf.  512,  Fed.  Gas.  No.  16,389;  State  v. 
Bcasley,  5  Mo.  91;  State  v.  Acufl,  6  Mo.  55. 
A  careful  reading  of  the  two  sections  last 
named,  with  the  word  "ir*  eliminated  from 
section  8,  leaves  no  room  to  doubt  that  the 
defendant  company  is  within  the  terms  of 
the  act,  and  that  the  plaintiffs  claim  to  the 
contrary  is  without  merit. 

4.  It  Is  by  the  plaintiff  further  argued  that 
It  is  within  the  exception  contained  In  sec- 
tion 3,  art  1,  as  follows:  "No  tract  of  land 
shall  be  crossed  by  more  than  one  ditch, 
canal  or  lateral  without  the  written  consent 
and  agreement  of  the  owner  thereof,  if  the 
first  ditch,  canal  or  lateral  can  be  made  to 
answer  the  purpose  for  which  the  second 
is  desired  or  Intended."  The  evldenoe  re- 
lating to  this  branch  of  the  case  Is  quite 


voluminous,  although  the  district  court,  a» 
appears  from  its  findings  and  conclusions  of 
law,  held  the  foregoing  exception  not  ap- 
plicable to  the  facts,  without  determining 
the  qnestion  of  the  capacity  of  the  ditches- 
already  constructed.  On  behalf  of  the  de- 
fendant it  is  contended,  In  effect,  that  tbe- 
ezception  of  the  statute  applies  to  owners 
and  proprietors  other  than  irrigating  com- 
panies, which  corporations,  it  Is  argued,  are 
not  Id  terms  or  by  implication  Included  there- 
IQ.  The  case  of  San  Luis  Land,  Canal  & 
Imp.  Co.  V.  Kenilworth  Canal  Co.  (Colo. 
App.)  32  Pac.  860,  it  is  conceded,  tends  to  sus- 
tain that  contention.  Refen-lng  to  the  Colo- 
rado statute  which  provides  that  no  tract 
or  parcel  of  Improved  or  occupied  land  shall 
be  burdened  with  two  or  more  ditches, 
etc..  It  is  said  in  the  case  cited:  "We  are 
wholly  unable  to  understand  how  it  can 
be  urged  that  the  defendant  company  has 
any  rights  under  the  provisions  of  these 
sections.  They  clearly  and  in  unmistakable 
language  apply  to  the  right  of  the  owner 
of  the  lands  to  assort  that  his  property 
shall  not  be  burdened  with  more  than  one 
Irrigating  ditch,  provided  that  one  ditch 
be  of  sufficient  capacity  to  carry  water  for 
the  purposes  contemplated  by  the  act."  We 
are,  however,  unable  to  accept  that  ease  as 
an  authoritative  interpretation  of  our  stat- 
ute. The  term  "no  tract  of  land,"  as  em- 
ployed, without  qualifications,  must  be  held 
to  Include  the  property  of  corporations  as 
well  as  natural  persons;  and  such  would 
have  been  the  construction  had  the  statute 
read  "the  land  of  no  person  shall  be  crossed," 
etc.  Wales  v.  Muscatine,  4  Iowa,  301;  Bick- 
er V.  Trust  Co.,  140  Mass.  346,  6  N.  E.  281; 
Norris  v.  State.  25  Ohio  St.  217.  But  we 
reach  the  same  conclusion  as  the  district 
court,— presumably  by  the  same  course  of 
reasoning,— by  which  the  sections  are  trans- 
posed; section  8  of  article  2  being  regarded 
as  the  enacting  clause,  and  section  3  of  ar- 
ticle 1  as  a  proviso  exempting  the  excep- 
tional cases  therein  contemplated  from  the 
operation  of  the  act.  According  to  settled 
rules  of  construction,  a  proviso  which  would 
operate  to  limit  the  application  of  an  enact- 
ing clause  general  in  its  terms  will  be  strict- 
ly construed,  and  includes  no  case  not  within 
the  letter  of  the  exception.  End.  Interp.  St. 
186;  U,  S.  v.  Dickson,  15  Pet.  185;  Roberts 
T.  Yarboro,  41  Tex.  450;  Epps  v.  Bpps,  17 
111.  App.  196.  Referring  again  to  the  pvovlso- 
Involved,  we  are  first  Impressed  with  the 
fact  that  the  primary  object  thereof  Is  the 
protection  of  landowners,  rather  than  the 
proprietors  of  irrigating  ditches.  True,  botb 
characters  may,  as  In  this  instance,  be  unit- 
ed In  one  person  or  corporation,  but  snob 
cases  are  exceptions,  and  apparently  not 
within  the  contemplation  of  the  legislature. 
It  is,  in  the  second  place,  notlceabfe  that  the- 
act  Is  silent  respecting  the  terms  and  condi- 
tions np<Mi  which  one  liTigatlng  company 
may  make  use  of  the  canal  or  ditch  of  an- 
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otber;  nor  is  tbe  proprietor  of  snch  a  ditch 
tn  twiuB  required  to  supply  water  npon  any 
terms  to  a  rival  corporation.  It  was  at  tlie 
consultation  susffcsted  that  it  Is  within  the 
power  of  a  court  of  equity  to  prescribe  the 
coudltioDS  npon  which  one  irrlgatlne  com- 
pai^  may  connect  with  tbe  dit<^  of  another; 
but  tbat  aasertlon  rests,  to  say  tbe  least, 
upon  doubtful  grounds.  Conceding  irrigat- 
ing companies,  as  quasi  public  ccnrporatlons, 
to  be  subject  to  the  strict  obligations  of 
common  carriers,  it  does  not  follow  that  they 
may  by  the  courts  be  compelled  to  enter  Into 
particular  agreements,  or  assume  particular 
relatltms,  taoweTer  Just  and  equitable,  to- 
wards each  other.  Tbat  subject  has  recently 
engaged  the  attention  of  the  supreme  court 
of  the  United  States,  by  which  the  power  to 
prescribe  terms  for  the  interchange  of  busi- 
ness by  connecting  carriers  is  declared  to  be 
legislative  rather  than  Judicial  in  character, 
notwithstanding  the  provisions  of  the  inter- 
state commerce  act  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Denver  &  N.  O.  R.  Co..  110  U.  S. 
067,  4  Sup.  Gt  183;  .Pullman's  Palace-Car 
Co.  V.  Missouri  Pac.  R.  Co.,  115  U.  8.  587,  G 
fiup.  Gt.  IM;  Express  Cases.  117  U.  S.  1.  6 
Sup.  Gt  542.  628;  Little  Roch  &  M.  R.  Co. 
V.  St.  Louis.  I.  M.  &  S.  R.  Co.,  41  Fed.  559. 
See,  also.  Beacli,  Priv.  Corp.  831);  Kentucky 
&  I.  Bridge  Co.  v.  Louisville  &  X.  R.  Co.,  37 
Fed.  567;  ShelbyviUe  Ry.  Go.  v.  Loulsrille, 
€.  &  L.  R.  Co.,  82  Ky.  541. 

The  precise  limits  within  which  courts  of 
«qnlty  will  Interfere  In  such  casra  in  order 
to  reffnlate  or  enforce  the  reciprocal  obliga- 
tions of  corporations  is  a  question  foreign  to 
tbe  present  controversy,  although  tbe  author- 
ities cited  serve  to  Illustrate  the  difficulties 
attending  the  interpretation  placed  upon  the 
statute  by  counsel  for  plaintiff.  We  are, 
after  a  careful  analysis  of  the  language  of 
the  exception,  unable  to  say  that  it  contem- 
plates the  connecting  of  dUfereut  canals,  or 
that  it  imposes  upon  one  irrigating  company 
any  duty  to  supply  water  for  use  by  the  pa- 
trons of  another.  What  tbe  statute  Implies 
Is  that  no  tract  of  land  shall,  without  the 
consent  of  the  owner,  be  burdened  with  two 
or  more  ditches  for  the  watering  of  the  same 
teri'ltory.  The  question  Is  not  whether  the 
first  ditch  may  be  so  enlarged  or  extended  as 
to  answer  the  puipose  for  which  the  second 
Is  designed,  but  whether  It  may  as  construct- 
ed be  made  to  supply  the  lands  within  reach 
of  both.  That  the  purpose  of  the  defendant 
is  to  water  land  which  cannot  be  accommo- 
dated by  the  plaintiff,  hut  which,  in  the  lan- 
guage of  the  district  court,  "lie  below  and 
Ijeyond  its  ditch"  as  now  constructed,  is 
clearly  established  by  the  proofs,  and  ap- 
parent from  an  inspection  of  the  foregoing 
map.  Nor  can  the  fact  that  the  plaintiff 
concedes  the  defendant's  right  to  connect 
with  Its  ditch,  and  offers  to  supply  the  latter 
with  water  on  terms  confessedly  reasonable, 
be  regarded  as  material,  since,  as  we  have 
seen,  the  law  Imposes  upon  the  plaintiff  no 


snch  duty.  It  follows  without  further  tAaib- 
oration  that  the  decree  of  the  district  court 
la  right,  and  must  be  affirmed.  Afflrmed. 


STATB  ex  rel.  CHURCHILL  v.  BEMIS  et  iL 
(Sivreme  Court  of  Nebraska.    Sept  IT,  WSHSti 

Statutbs— AHBXDH  E*CT8— Bb-EKaCTH  BKTS — ^TlTU 
— HnXlClPAL  COKPOKATIOXS — APFOINTM BUT 

OP  Poi.rCB  Com  MISSION  BBS. 

1.  Section  11.  art  8,  of  the  constitutioD 
provides  that  "no  law  shall  be  amended  nnlesd 
the  new  act  contains  the  scctioa  or  sections  so 
amended  and  the  section  or  soctiona  so  amended 
shall  be  repealed."  Edd,  that  the  term  "ro- 
peqj"  is  therein  employed  in  the  sense  in  which 
it  was  nndenitood  when  the  constitution  was 
adopted  in  18 1 5. 

2.  It  had  before  that  time  been  definitelr 
settled  as  a  rule  of  construction  that  the  nmul- 
taneoas  repeal  and  re-enactment  of  a  statute 
In  terms  or  in  substance  Is  a  mere  reaffirm- 
a&ce  of  the  original  act.  and  not  a  repeal  in 
the  strict  or  constitutional  sense  of  the  term. 

3.  The  great  object  to  be  attained  by  that 
provision  of  the  constitution  is  certainty-  in  leg- 
islation, hence  all  that  is  required  is  that  the 
amendatory  act  shall  be  delinite  and  certain 
as  to  tbe  law  amended,  and  germane  to  tbe 
original  act.  iState  v.  Babcock.  2tt  N.  W.  SiS. 
23  Neb.  VJ8. 

4.  In  1887  an  act  was  passed  entitled  "An 
act  incorporating  cities  of  the  metropolitan  claea 
and  defining,  regulating  and  prescribing  their 
powers  and  eovernment."  In  1S89.  section  145 
of  said  act  was  auipiided  hj  the  addition  there- 
to of  a  provision  not  affecting  its  general  scope 
and  purpose,  and  the  original  section  was  re- 
ponlnl;  the  title  of  the  amendatory  act  Iwing, 
"An  act  to  amend  section  145  of  an  act**  etc, 
"and  to  repeal  s«id  section  as  heretofore  exiat- 
ing."  In  18U1  said  section  was  further  amend- 
ed by  the  addition  of  a  provision  not  affecting 
its  general  object,  and  the  section  as  amended 
was  rcnealod,  both  acts  jireserriug  the  num- 
ber and  lafiguage  of  the  original  section,  except 
as  affected  by  such  amendment.  In  181ir>  aa 
net  was  passed  entitled  "An  act  to  amend  sec- 
tion 145  of  *An  act  incorporating  cities  of  the 
metropolitan  class  and  denning,  regulatinit  and 
prescribing  their  powers  and  goremment.'  ap- 
proved March  30,  1887,  and  as  subseqnently 
amended."  ifeld,  that  the  act  last  mentioned 
is  not  inimical  to  the  constitution  on  tlie  ground 
that  the  original  section  was  repealed  by  tbe 
act  of  188». 

6.  The  provision  of  section  11,  art.  3,  of 
the  constitution,  viz.  "No  bill  shall  contain 
more  than  one  subject  and  the  same  shall  be 
clearly  exproased  in  the  title."  was  intended  to 
nrovont  surreiititlous  legislation,  and  not  to 
prohibit  comiireheiisive  titles.  The  test  is  not 
whether  the  title  chosen  by  the  legislature  is  the 
most  appropriate,  but  whether  it  fairly  indi- 
cates the  Bcopc  and  purpose  of  the  act. 

6.  An  act  which  embraces  the  entire  sub- 
ject-matter of  a  prior  act,  and  also  additional 
provisions,  will  be  coustrned  as  a  repeal  of  the 
latter  1^  implication. 

7.  The  provision  of  the  charter  of  the  city 
of  Omaha  for  a  board  of  fire  and  police  com- 
missioners composed  of  three  members,  "at  least 
one  from  each  of  the  two  political  parties  cast- 
ing the  largest  number  of  votes  at  tbe  last  pre- 
ceiling  general  election."  does  not  conflict  with 
the  constitution  of  this  state,  or  the  constitu- 
tion of  the  United  Spates,  in  prescribing  party 
affiliation  as  a  quiilification  for  office.    If  snt-h 

f provision  be  not  mandatory  in  the  sense  that  it 
8  binding  upon  the  appointing  power  (a  ques- 
tion not  decided),  it  is  at  least  advisory,  and 
will  be  accorded  consideration  consistent  vrlth 
the  comity  existing  between  different  depart 
ments  of  government. 
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8.  Ilie  act  •«{  18^  amendatoiy  of  the  act 
of  1887  (chaptai"  10,  LawB  1805),  was  paBsed 
over  the  veto  of  the  fOTernor  April  4tn,  but 
did  not,  under  the  proriaion  of  eection  24,  art 
3.  of  the  coustitation,  take  effect  ootil  three  cal- 
endar months  after  the  adjournment  of  the  leg- 
islatare  for  that  Brtaion.  i/c/d,  that  the  prorl- 
rion  therein  for  the  appointment  of  fire  and 
police  commissioners  for  cities  of  the  metropoli- 
tan class  within  30  days  from  its  passage  re- 
fers to  the  time  when  said  act  took  effect  as  a 
law. 

9.  lo  the  absence  of  a  special  provision  to 
the  contrary,  the  presence  of  all  the  members 
thereof  is  not  indispensable  to  the  transaction  of 
business  by  a  public  body  or  board.  Where 
memlwrs  havinfi  reasonable  notice  neglect  to 
attend  the  meeting  of  a  board  charged  with 
duties  to  the  public,  the  action  of  those  present, 
if  a  majority  of  all.  or  a  quorum  authorizd  by 
statute  or  by  law.  is  the  action  of  the  l3oard, 
and  equally  billing  aa  if  all  had  attended  wad 
expressly  assented  thereto. 

(Syllabus  by  the  Court.) 

Original  proceedings  In  quo  warranto  on 
the  relation  of  A.  8.  Churchill  against  George 
P.  Bemla  and  others.   Judgment  for  relator. 

A.  S.  Churchill,  Atty.  Gen.,  pro  s&  E.  W. 
Simeral  and  Greene  &  Breckenrldge,  for  re- 
spondents Bemls  and  others.  Hall,  McCal- 
loch  &  Clarkson,  for  respondeDts  Broatch  and 
others. 

POST,  J.  This  is  an  original  proceeding 
In  the  nature  of  a  quo  warranto  aa  the  rela- 
tion of  tbe  attorn^  renwal,  under  the  iffo- 
Tislona  of  Kctlon  714  of  the  GItII  Code^  to 
determine  tbe  rights  of  the  reapoideDtB,  who 
claim  to  be  members  of  the  board  of  fire  and 
poUoe  eommlBBl(HieEB  for  the  city  of  Omaha. 
By  secUon  145  of  the  aet  of  18S7  entltM  "An 
act  Inconwratlng  metropolitan  dtlet  and  de- 
fining; regnlatins  and  prescribing  their  pow- 
ers and  goremment,"  hereafter  referred  to 
as  the  "charter  of  the  city  of  Omaha,"  pro- 
vision la  made  tm  a  board  of  fire  and  police 
commlsBloners,  condating  of  flTe  members,  to 
wit.  the  mayor  and  four  electora  of  said  city, 
to  be  appointed  by  the  goremor.  In  18S9 
and  1891  said  section  was  amended  by  the 
addition  thereto  of  provisions  to  which  ref- 
erence will  be  hereaftffl  made,  but  which  do 
not  call  for  notice  In  this  connection.  In 
ISBo  an  act  was  passed  entitled  "An  act  to 
amend  section  146  of  an  act  entitled  'An  not 
Incorporating  metropolitan  cities  and  defin- 
ing, regulating  and  prescribing  their  powers 
and  goremmMit,*  approTed  March  30,  1887, 
and  as  sabsequently  amended  and  to  repeal 
sold  sectlout"  and  which  it  la  conceded  took 
effect  August  lat  following,  unless  void  for 
reasons  hereaftor  considered.  By  the  last- 
moitloned  act  provision  is  made  for  a  board 
of  fire  and  police  commlsslontfs,  ccmslsting 
of  three  members,  to  be  appointed  by  the 
governor,  attoniey  general,  and  commisidoner 
of  public  lands  and  buildings.  It  Is  disclosed 
by  the  pleadings  npon  which  the  cause  Is 
submitted  that  on  the  day  last  named  said 
board  was  composed  of  the  following  mem- 
ben,  to  wit,  Hdward  B.  Smith,  Virgil  O. 
StrliAler,  D.  Olem  Deaver,  and  Charles  H. 


Brown,  aU  of  whom  bad  been  In  due  form  ap- 
pointed by  tlie  governor,  and  George 
Bemla,  maym  of  said  city,  and  wUl  for  con- 
venience be  r^ened  to  as  the  "old  board." 
On  the  ai  day  of  August  the  respondents 
WllUam  J.  Broatch,  Paul  Vandervoort,  and 
Albert  G.  Fostw  were  named  as  fire  and  po- 
lice commissioners  under  the  provisions  of 
tlK  act  of  1896,  tbe  record  of  their  appoint- 
ment being  as  follows:  "August  2,  18D&,  10 
o'clock  a.  m.  Appointing  iKMUd  for  the  ap- 
pointment of  Are  and  police  commissim  for 
<dtle8  of  metrop<^tan  class  met  pursuant  to 
written  notice  heretofore  given  of  said  meet- 
ing. Present:  H.  G.  Russ^  Com.  P.  L.  & 
B.,  and  A.  8.  Churchill.  Attorney  General. 
Wh«eupon  tbe  following  proceedings  vrtse 
bad:  Hon.  H.  C.  Russell  was  chosen  chair- 
man pro  tern.,  and  A.  S.  Churchill,  secretary. 
The  meeting  being  called  to  app<^t  flre  and 
police  commissioners  of  the  city  of  Omaha. 
Wbcxeupon  W.  J.  Broateh  vros  appointed 
one  of  the  said  flre  and  pt^ce  commisMoiMS 
of  said  city  for  the  term  ending  December 
SI,  1895;  Paul  Vandervoort  for  the  term 
ending  December  SI.  1886;  and  A.  G.  Foster 
for  the  term  ending  December  81,  1897;  and 
commissions  Instructed  to  be  issued  accord- 
ingly. I^iere  bdng  no  other  bualness,  after 
walttaig  until  eleven  o'clock  a.  m.  of  said 
date,  the  board  adjourned.  Record  rqpd  and 
ai^roved.  H.  C.  Russell.  Chairman  pro  tem. 
A.  8.  Chnrdiill,  Secretary."  Said  respondents 
subsequently  qualified  in  the  manner  pre- 
scribed law,  and  will  be  referred  to  as  the 
"new  board."  Messrs.  Strickler  and  Smith, 
upon  the  appointment  and  qualification  <tf 
the  new  board,  recognised  the  title  of  the 
lattv,  and  refused  to  Join  In  resisting  their 
dalms  to  tbe  officers  In  controvenv< 

It  should  be  remarked,  as  preliminary  to  an 
examination  of  the  cause  on  Its  merits,  that 
this  court  Is  not  the  keeper  of  the  legislative 
ctmsclence,  and  tiiat  the  moUvea  of  members 
of  tbe  respective  houses,  w  the  wisdom  and 
propriety  of  the  act  Involved,  t^'eeeut  no 
question  of  Judicial  cognizance.  That  act  Is. 
we  may  assume,  as  are  most.  If  not  all,  meas- 
ures of  like  charactw,  wholly  Indefensible; 
BtiU  the  caustic  arraignment  of  counsel 
should  have  been  addressed  to  anothor  de- 
partment of  the  govemmoit.  since  it  Is  not 
within  our  province  to  criticise  or  defend  It 
as  a  matto:  of  leglslatln  policy.  It  should  be 
remembered,  too,  that  all  presumptions  are  In 
favw  of  legislative  acts,  and  that  no  act  will 
be  declared  Invalid  unless  plainly  and  Ir- 
reconcilably In  conflict  with  the  constitution. 
With  these  gen«al  observations  we  will  pro- 
ceed to  a  nmsideratlon  of  the  questions  dls- 
cuned,  and  which  will,  bo  tar  as  practicable, 
be  examined  In  the  ord»  presented  1^  conn- 
ed for  tbe  old  board. 

It  is.  In  tbe  first  place,  dalmed  that  sec- 
tion 146  of  the  act  of  1887  was  repealed  by 
the  act  of  1888.  amendatory  thereof,  and  that 
the  attempted  amendment  of  18%  Is  accord- 
ingly without  force  or  efltect    That  argu- 
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meot  renders  necessary  an  examination  of 
the  several  acts  mentioned  so  far  as  they  re- 
late to  tbe  subject  In  hand.  Section  145,  as 
originally  adopted,  not  only  provides  for  a 
board  of  fire  and  police  commlssfoners,  not 
more  than  two  of  whom  sbaU  belong  to  one 
political  party,  but  also  In  explicit  terms  de- 
fines their  powers  and  duties,  l^e  act  of 
1889,  entitled  "An  act  to  amend  sections 
•  •  •  145  •  •  •  and  to  repeal  said 
sections  as  heretofore  existing,"  Is  a  literal 
re-enactment  of  the  section  amended,  except 
that  It  provides  for  the  government  and  con- 
trol of  the  police  of  the  city  In  accordance 
with  rules  adopted  by  the  board  of  flr«  and 
l>olice,  instead  of  by  ordinance;  and  the  fur- 
ther provision  therein  for  the  giving  of 
bonds  by  the  members  of  the  board.  The 
act  of  1801  provides  for  the  appointment  of 
the  members  of  the  board  from  the  three 
political  parties  casting  the  largest  number  of 
votes  at  the  last  preceding  election,  but  Is 
-otherwise  a  re-enactment  of  section  145  as 
previously  amended.  The  following  para- 
graph from  the  brief  of  counsel  Is  the  strong- 
•est  possible  presentation  of  the  question 
from  the  standpoint  of  the  old  board:  "Sec- 
tion 145  was  amended  by  section  46,  c.  13, 
litws  1889,  and  the  section  as  originally  en- 
acted was  repealed,  so  that  It  ceased  then  to 
«xlst.  ,  Section  46,  Act  1889,  was  carried  Into 
the  Oomplled  Statutes  as  section  145,  c.  12a, 
«ntitled  *Cltle8  of  the  Metropolitan  Glass,' 
and  was  In  turn  amended  by  section  32,  c. 
7,  Laws  1891,  In  the  title  of  which  It  was 
designated  as  'section  145  of  chapter  12a, 
Compiled  Statutes.*  and  the  section  amended 
was  expressly  repealed.  So  that  section  145, 
c.  12a,  Comp.  St,  then  ceased  to  exist,  and 
the  law  that  continued  thereafter  In  force 
was  neither  section  146  of  the  act  of  1887 
nor  section  46  ttf  the  act  of  1889,  but  sec- 
tion 82  of  the  act  of  1891.  And.  as  section 
146  of  the  act  of  1887  had  not  been  In  exist- 
ence since  1889,  the  act  of  1895  touches  noth- 
ing, and  Is  absolutely  void."  The  fallacy  of 
that  argument  lies  in  the  assumption  that  the 
effect  of  the  amraidatory  acts  Is,  in  any  prop- 
er sense,  a  repeal  of  the  original  section. 
Truev  as  itrovided  by  section  11,  art  3,  of 
the  constittrtlon,  "no  law  sliall  be  amended 
unlen  the  new  act  contains  the  section  or 
sections  amended,  and  the  section  or  sections 
amended  shall  be  repealed."  But  the  term 
"repeal"  is  tberedn  eridentiy  employed  In  the 
sense  In  whlcb  it  was  understood  at  the  time 
the  constltntion  was  adopted.  It  had  before 
that  time  been  d^nltely  setUed  as  a  rule  of 
construction  that  the  simnltaneous  repeal  and 
re-enactment  of  the  same  statute  In  terms  or 
In  substance  Is  a  mere  affirmance  of  the 
original  act.  and  not  a  repeal  In  the  strict  or 
constituttonal  sense  of  the  term.  Ely  t.  Hol- 
ton,  15  N.  Y.  51^;  Moore  v.  Mausett,  49  N. 
Y.3S2;  FuUertonv.  Spring,  3  Wis.  671;  Mld- 
dleton  T.  Railroad  Co.,  2(t  N.  J.  Eq.  2439; 
Wright  T.  Oakley,  5  Mete.  (Mass.)  406;  Steam- 
ship Co.  T.  Jollffc,  2  Wall.  450.  and  the  mle 


thus  stated  has  been  dlstlnctiy  rect^nlsed  by 
this  court  See  State  v.  McColl,  S  Neb.  203, 
12  N.  W.  213,  and  State  v.  Wish.  15  Neb.  44& 
19  N.  W.  686.  In  the  case  last  cited,  Max- 
well, J.,  uses  the  following  language:  **We 
hold  that  where  the  re-enactment  is  In  the 
words  of  the  old  statute,  and  was  evldoitly 
Intended  to  continue  the  unlntompted  opm- 
tlon  of  such  statute,  the  new  act  oe  amend- 
ment Is  a  mere  continuation  of  the  former 
act  and  not  In  a  proper  sense  a  r^eaL"  The 
following  recent  cases  are  In  harmony  with 
the  foregtdng,  and  sustain  the  validly  of  the 
act  assailed.  Com.  r,  Kaiueson,  143  Mass. 
418,  9  N.  E.  761;  Association  t.  Boishimol. 
130  Mass.  327;  I&aco(dc  v.  Township  of  Per. 
ry,  78  Iowa,  556.  43  N.  W.  527;  State  T.  Klb- 
ling;  63  Vt  636,  22  Aa  613.  The  act  of  1881 
did  not  abolish  section  146  as  originally  en- 
acted, or  as  amended  In  1889,  but  on  the  con- 
trary, re-enacted  It  in  terms  with  the  excep- 
tions above  noted.  Not  Is  the  tact  that  thr 
act  of  1891  refers  to  the  section  as  it  appears 
In  the  Compiled  Statutes  at  all  material 
since  It  was  the  original  act  wtaicb  was 
amended,  the  reference  to  the  compilation 
being  for  convenience  only.  Of  the  cases  to 
which  we  are  lefmed  by  couna^  for  the  old 
board,  Gofl3n  t.  Rich,  45  Me.  507,  has  been 
cited  as  an  apparent  exception  to  the  mle 
above  stated!  See  23  Am.  &  Eng.  Bnc.  Law. 
516.  But  the  later  statute,  as  a^iears  from 
a  careful  examination  of  that  cas^  imposed 
upon  stockholders  of  corporations  a  liabiliiy 
different  from  that  of  the  former  act.  and 
was  construed  as  a  technical  repeal,  mther 
than  a  mere  re-enactment  of  the  old  law.  In 
Louisville  &  N.  R.  Go.  t.  City  of  Bast  St. 
Louis,  134  lU.  666.  25  N.  E.  962,  the  fftctn 
are  not  fully  reported,  but  it  appears 
the  opinion  of  the  court  that  the  legislature 
had  attempted  to  amend  a  section  which 
"had  been  previonaly  amended  by  a  distinct 
and  complete  section."  It  cannot  be  deter- 
mined whether  the  act  referred  to  was  amend 
atory  merely,  or  whether  It  submitted  new 
and  distinct  ^visions  for  the  original  sec- 
tion. In  State  Benton,  S3  Neb.  823.  51 
N.  W.  140,  the  act  sought  to  be  amended  had 
been  repealed  by  implication,  leaving  noth- 
ing to  which  the  amendatory  act  could  api^v. 
In  Hall  T.  Craig,  126  Ind.  523,  25  N.  E.  sas 
the  question  of  the  Talidlty  of  the  later  stat- 
ute was  not  determined,  the  court  inferring 
to  treat  the  acte  as  In  pari  materia,  altbough 
earlier  decisions  of  that  court  seem  to  sustain 
the  proposition  here  asserted,  and  may  be  re- 
garded as  exceptions  to  the  rule.  Other  eases 
cited  deal  with  repeals  proper,  rather  tiian 
amendatory  acts,  and  need  not  be  examined 
at  length.  The  great  object  to  be  attained 
by  the  constitutional  requirement  Is  certainty 
In  legislation,  and  to  avoid  the  doubt  and  per- 
plexity which  would  Inevitably  result  from 
the  amendment  of  statutes  by  reference  to 
sentences  or  words.  As  saljl  by  tUs  eomt 
in  State  V.  Babcock,  23  Neb.  128.  36  N.  W. 
348:  "AU  that  the  law  requires  is  that  the 
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amendatory  statate  sball  be  definite  and  cer-  i 
tain  as  to  the  act  amended,  and  RcrmaDe  to 
the  title  of  the  original  act."  When  tested 
by  that  rule,  It  would  seem  that  the  reference 
to  the  prior  act  as  "section  145  of  the  act  of 
1887,"  "and  as  sutnequently  amended,"  Is  not 
appropriate  merely,  but  is  probably  the  most 
accurate  tliat  could  have  been  devised,  since 
It  satisfies  the  demand  of  the  constltntloD, 
and  Is  consonant  with  reason. 

It  is  next  argued  that  the  provlalra  of  the 
law  of  1895  for  the  removal  by  the  officers 
designated  as  the  appointing  board  of  fire 
and  police  commissioners  for  official  miscon- 
dnct  is  broader  than  its  title,  and  accordingly 
Invalidates  the  entire  act.  But  that  law  Is^ 
as  we  have  seen,  amendatory  of  the  law  of 
1887,  and  not  an  independent  measure;  hence 
we  must  look  for  Its  title  to  the  act  last  men- 
tioned. We  shall  not  examine  the  cases  cited 
from  other  states,  since  every  phase  of  the 
question  presented  has  been  fully  considered 
by  this  court  The  constitutional  require- 
ment, viz.  "No  bill  shall  contain  more  than 
one  subject,  and  the  same  shall  be  clearly 
expressed  in  its  title"  (section  11,  art  3, 
<k>n8t)  was  Intended  to  prevent  surreptitious 
leglBlaticMi,  and  not  to  prohibit  comprehen- 
sive titles.  The  test  Is  not  whether  the  title 
chosen  Is  the  most  appropriate,  but  whether 
it  fairly  Indicates  the  scope  and  purpose  of 
the  act-  Boggs  v.  Washington  Co.,  10  Neb. 
237,  4  N.  W.  984;  State  v.  Ream.  16  Neb.  681, 
21  N.  W.  898;  State  t.  Babcock,  23  Neb.  128, 
36  N.  W.  348;  Railroad  Co.  v.  Frey,  80  Neb. 
790,  47  N.  W.  87;  Paxton  ft  Hershy  Co.  T.  P. 
&  M.  T.  Co.  (decided  at  this  session)  64  N.  W. 
343.  Authority  to  remove  unfaithful  officers 
is  a  proper.  If  not  a  necessary,  Incident  of 
manidpal  govemm«it,  and  the  provision 
therefor  is  obviously  within  the  title  of  the 
act  "defining,  regulating,  and  prescribing  the 
duties,  powers,  and  government"  of  cities  of 
the  metropolitan  class. 

Another  critieinn  of  the  act  under  consid- 
eration is  that  It  conflicts  with  certain  other 
sections  of  the  city's  charter  not  th«*ein  re- 
ferred to,  among  which  are  mentioned  sec- 
tion 140a,  c.  12a,  Comp.  St.,  authorizing  the 
appointment  of  a  police  matron  by  the  may- 
or; and  section  167,  providing  that  the  may- 
or shall  receive,  as  a  member  of  the  board  of 
fire  and  police  commissioners,  the  compensa- 
tion allowed  other  members  of  said  board. 
Section  149a  Is  not  found  In  the  act  of  1887, 
but  In  the  act  of  1893,  entitled  "An  act  to  pro- 
vide for  the  appointment  of  a  police  matrcm 
in  cities,  and  to  repeal  any  law  inconsistent 
therewith."  That  the  act  of  1895  conflicts 
vplth  those  provisions  Is  obvious,  and,  since 
It  embracea  the  entiro  subject-matter  of  the 
sections  mentioned,  ot)erated  as  a  repeal 
thereof  by  Implication.  Brome  v.  Cuming 
Co..  31  Neb.  362,  47  N.  W.  1050;  State  v. 
Benton,  33  Neb.  823.  51  N.  W.  140. 

It  Is  argued  that  the  act  under  considera- 
tion violates  the  constitution  of  this  state 
tod  the  constitution  of  the  United  States  by 


I  making  party  affiliation  a  qnallflcatlon  for 
office.  The  particular  provision  of  the  act  as- 
sailed Is  the  following:  "The  said  appoint- 
ing board  shall  within  30  days  from  and 
after  the  passage  of  this  act  atH^olnt  as  the 
commissioners  above  named,  three  citizens, 
at  least  one  from  the  two  political  parties 
casting  the  largest  number  of  votes  for  gov- 
ernor at  the  last  preceding  general  election. 
One  of  these  shall  be  dcRignnted  in  said  ap- 
pointment to  serve  until  December  31,  1885, 
the  second  until  December  81,  1896,  and  the 
third  until  December  31,  1807."  The  con- 
stitutional restrictions  above  referred  to  are 
section  3  of  our  bill  of  rights,  viz.  "No  per- 
son shall  be  deprived  of  life,  liberty  or  prop- 
erty without  due  process  of  law,"  and  sec- 
tion 15,  art  3,  as  follows:  "The  legislature 
shall  not  pass  local  or  special  laws  *  *  * 
granting  to  any  corporation,  association  or 
Individual  any  special  or  exclaaive  privilege, 
immunity  or  franchise  whatever."  Also  sec- 
tion 1  of  the  fourteenth  amendment  to  the 
constitution  of  the  United  States,  viz.  "No 
state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States,  nor  shall  any 
state  deprive  any  person  of  life,  liberty  or 
property  vrlthout  due  process  of  law."  The 
question  h^e  presented  was  considered  in 
State  V.  Seavey,  22  Neb.  454.  85  N.  W.  228. 
and  State  v.  Smith,  35  Neb.  13,  62  N.  W.  700, 
and  determined  adversely  to  the  foregoing 
contention.  We  have,  however,  on  account 
of  the  Importance  of  the  subject,  concluded 
to  briefly  re-examine  It  In  the  light  of  au- 
thority. Of  the  cases  cited  by  counsel  for  the 
old  board,  Attorney  General  v.  Detroit  Com- 
mon Council,  58  Mich.  213,  24  N.  W.  887,  can- 
not be  regarded  as  authority.  In  view  of  the 
express  restriction  of  the  constitution  of  that 
state,  which,  after  prescribing  the  form  of 
oath  to  be  taken  by  public  officers,  concludes 
as  follows:  "And  no  other  oath,  declaration 
or  test  shall  be  required  as  a  quallflcatlon  for 
any  office  or  public  trust. "—while  the  only 
provision  of  our  constitution  upon  the  subject 
Is  that  found  In  section  4  of  the  bill  of  rights, 
viz.  "No  rellitioua  test  shall  be  required  as 
a  qualification  for  (rffice."  City  of  Bvans- 
TlUe  V.  State,  118  Ind.  426,  21  N.  E.  267,  ap- 
pears to  be  In  point,  but  that  case,  if  not  In- 
deed overruled,  is  opposed  to  the  doctrine 
stated  In  the  subsequent  case  of  Hov^  v. 
State,  119  Ind.  386,  21  N.  E.  890.  in  which 
EUlott,  C.  J.,  uses  this  language:  "It  Is  wlthp 
In  the  authority  of  the  legislature,  by  virtue 
of  its  general  power,  to  require  that  the  offi- 
cers of  this  class  shall  be  selected  from  the 
diflferent  political  parties,  or  that  they  ^lall 
be  persons  of  peculiar  skill  and  experience." 
Opposed  to  the  contention  of  counsel  are  two 
classes  of  cases,  of  which  the  first  and  more 
numerous  assert  without  qualification  the 
power  of  the  legislature,  in  the  absence  of  ex- 
press constitutional  restriction,  to  prescribe 
particular  qualifications  for  holding  office; 
Bucb  as  political  affiliation.  Other  cases  re- 
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gard  like  provlsloiu  aa  directory,  or,  more  oc* 
cnrately  speaking,  adrtaMy,  merdy,  and 
binding  npon  tbe  appointing  power  ooly 
within  the  limits  of  tbe  comity  existing  tw- 
tween  dlfforent  departments  of  goremment. 
Of  the  first  clasa  may  be  mentioned  the  fol- 
lowing cases:  Hovey  t.  State,  supra;  State 
T.  Finger  (Ohio)  28  N.  B.  185;  Sogers  t.  Com- 
mon Council  of  City  of  Buffalo,  123  N.  Y. 
173.  23  N.  E.  274;  People  r.  Hoffman,  116 IIL 
587,  8  N.  B.  788;  Patterson  t.  Barlow,  60  Pa. 
St  5^  Among  those  which  regard  the  pro- 
visions nnder  consideration  as  advisory,  mere- 
ly, may  be  cited  the  following:  In  re  Super- 
visors. 43  Fed.  SS&;  State  v.  Seavey,  supra; 
and  opinion  of  Cootey.  J.,  In  People  v.  Hurl- 
but,  24  Mich.  44.  It  is  unnecessary  to  pursue 
the  subject  by  examining  the  merits  of  Its 
views  thus  stated,  as  both  are  adverse  to  tbe 
contention  of  counsel,  and  are,  It  Is  b^eved, 
alike  harmonious  with  the  letter  and  spirit 
of  our  constitution.  We  observe  In  recent 
legislation,  state  and  national,  numerous  acts 
of  this  character,  and  which  have,  except  In 
the  Instances  cited,  been  respected  by  both 
executive  and  judicial  departments  of  the 
government  A  familiar  lllustnitlon  Is  tbe 
provision  at  the  Revised  Statutes  of  tbe 
United  States  for  juries  drawn  by  commis- 
sioners of  different  parties.  Another  Is  the 
law  In  tome  for  many  years  toe  the  appoint- 
ment by  the  circuit  court  of  supervisors  of 
elections  in  certain  cases.  These  statutes,  al- 
though frequently  before  tbe  courts  fdr  con- 
struction, have  never,  within  our  knowledge, 
been  assailed  as  unamstltutlonaL  See  U.  S. 
V.  Paxtmi,  40  Fed.  136;  In  re  Snpervlaors,  48 
Fed.  850;  In  re  SupervSsma  of  Klectlon,  20 
Blatchf.  18. 

But  a  case  directly  In  point  which  has  ap> 
parently  be«i  overiooked  by  counsel  for  both 
parties.  Is  the  appointment  1^  us  of  the 
preset  supreme  court  commMon  under  tbe 
act  of  1898.  That  act,  it  will  bo  noticed,  pro- 
vides tbat  no  two  of  the  tiiree  commlssionera 
therein  authorized  shall  be  members  of  the 
same  political  party.  Every  phase  of  the 
question  was  examined  1^  the  court  as  then 
tngantxed,  and  although  a  doubt  was  ex- 
pressed as  to  the  right  at  the  legislature  to 
control  the  discretion  (tf  tbe  appointing  pow- 
er,  we  agreed  that  the  provtdon  mentioned 
was  at  least  directory^— a  courteous  request 
of  the  lawmaking  power,-^o  which  full  re- 
spect was  accorded  In  the  Belectlon  of  our  'es- 
teemed associates  of  the  commission.  The 
act  last  referred  to  having  been  snbsequoitly 
assailed  for  the  reasoiu  now  urged  among 
others,  was,  after  full  consideration,  held  not 
to  conflict  with  Ibe  constitution  of  the  state. 
In  re  Supreme  Court  Com'n,  37  Neb.  ess,  66 
N.  W.  298.  It  Is  thus  apparent  tbat  tbe  con- 
tentlmi  of  counsel  Is  without  merit  being  op- 
posed both  by  reason  and  the  pronounced 
weight  of  authority. 

It  Is  ssld  that  the  act  Is  Inoondstent  and 
Incapable  of  execution,  by  reason  of  the  pro- 
vision  thereto  for  tbe  appointment  of  tbe 


board  of  fire  and  police  within  80  days  tnm 
and  after  its  passage,  to  wit  April  8,  1896, 
whereas  said  act  did  not  take  effect  until 
three  calendar  months  after  tbe  adjournment 
ftf  tbe  legislature  for  that  session.  See  sec- 
tion 24,  art  8,  of  the  coi»tltntl<HL  To  <»ie 
familiar  with  legislative  methods  in  this 
states  tbe  apparent  incooststency  suggests  Its 
own  explanation,  vis.  tbat  tbe  bill,  as  origi- 
nally Introduced,  eont^ned  an  emergency 
elause,  providing  that  It  should  take  effect 
npon  its  passage,  and  which  was  subsequent- 
ly eliminated  without  ammdlng  tbe  other 
provisions  thereof  so  as  to  oonform  to  its 
altered  condition.  It  ta  evident  tbat  by  the 
expression,  "within  30  days  from  and  after 
the  passage  of  this  act,"  la  meant  80  days 
from  the  time  when  said  act  took  effect  as  a 
law.  Where  a  statute  is  ambiguous,  Uie 
courts,  following  established  rules  of  om- 
structlon,  adopt  that  Interiffetatlon  which 
will  best  promote  Its  general  object  End. 
Const  106;  State  v.  Allen,  43  Neb.  651,  62 
N.  W.  85.  The  cases  are  numerous  In  wUdi 
tbe  forcing  g«Mval  {Hinclple  has  been  held 
applicable  to  facta  substantially  like  those 
hoe  involved.  See  Harding  v.  Peoi^e,  10 
Colo.  887, 15  Fae.  727;  Cbarlea  v.  Lambavon, 
1  Iowa,  435;  Price  v.  Hfqpkln,  13  Mich.  827. 
In  Harding  v.  People,  supra.  It  is  said:  "In 
fba  ahaeace  of  an  emogency  clause.  In  view 
ot  the  constitutions!  provision,  tbe  expres- 
sion, "after  the  passage  of  .this  act,'  as  used 
in  the  law,  can  have  but  one  meaning,  name- 
ly, 'after  the  law  goes  Into  effect' "  And 
with  the  view  thus  expressed  we  are  entirely 
satisfied. 

Finally.  It  appears  torn  the  record  tbat  the 
governor,  for  reanons  to  him  appearing  snffl- 
dent,  but  whldi  need  not  be  discussed  In 
this  connection,  declined  to  take  any  action 
whatever  under  the  act  above  moitioDed, 
and,  although  notified  of  tbe  meeting  called 
by  the  other  members  of  tbe  ajvolnting 
board,  reused  to  attoid,  or  In  any  manner 
participate  In,  the  selection  of  fire  and  police 
conmilsBloners.  It  in  argued  that  tbe  ccncur- 
rent  action  of  tbe  three  state  officers  named 
In  tbe  act  Is  essential  to  a  valid  app<rintmait 
thereunder,  hence  tbe  sdectlon  of  tbe  new 
board  at  such  meeting.  In  .tbe  abeenos  <tf  tbe 
governor.  Is  ^thout  authority,  and  void. 
But  to  that  proposition  we  cannot  give  onr 
assent  On  tbe  contrary,  it  Is  dear  that  tbe 
presrace  and  participation  of  the  governor 
was  not  Indlapoisable,  he  having  been  noti- 
fied of  tbe  meeting,  and  requested  to  attend. 
The  action  of  the  majority  Is,  under  the  dr- 
cnmstances,  the  action  of  the  board,  and 
equally  Undli«  as  If  all  had  attoided,  and 
exiveaaly  assented  thereta  Mclnroy  Bene- 
dict 11  Johns.  402;  Horton  v.  Garrison.  23 
Barb.  176;  Olldetsleeve  v.  Board.  17  Abb 
Pr.  201;  Walker  v.  Bogan,  1  Wis.  QOT;  Uer^ 
chant  V.  North,  10  Ohio  St  251;  Throop,  Pnb^ 
OflL  112;  Mecham,  Pub.  Off.  672.  Tbe  rea- 
son upon  whidi  that  doctrine  rests  la  that 
public  Interests  ataall  not  be  ivejoUced  by 
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tbe  Delect  or  caprice  of  a  single  member  of 
a  pablfc  body  In  failing  or  refudng  to  at- 
tend, upon  Bufflclent  notice  of  its  meetings. 
But,  where  tbe  law  expressly  reqnires  tbe 
concurrent  actltm  of  all  tbe  members  of  a 
board  or  body,  all  must  participate  therein, 
although  tiiat  mle  has  no  application  to  the 
act  under  couaideraUon,  which  does  not  ex- 
pressly or  by  Implication,  require  the  action 
of  all  the  members  of  tbe  appcrfnting  board. 
We  must  not,  from  what  is  bere  said,  be  un- 
deratood  as  indulging  in  any  criticism  upon 
tbe  act  of  tbe  governor,  whose  motiree  In 
refusing  to  co-operate  with  tbe  other  mem- 
bers of  tbe  appointing  board  are  not  Im- 
pugned In  this  proceeding.  It  follows,  how- 
ever, from  what  has  been  siUd.  that  the  re- 
^pondrats  Broatcb,  Vandwvoort,  and  Foster 
are  the  legally  appointed  members  of  the 
board  of  fire  and  police  commissioners,  and  as 
audi  are  entitled  to  the  posgesslon  and  emolu- 
ments of  the  offices  In  controversy.  Judg- 
ment accordingly. 


BOWEN  V.  STiETE  et  al. 
(Supreme  Court  of  Nebraika.    Oct  1,  188C.) 
Rrtibw  o!»  Appeal — Stipi'latios  op  Facxs. 

1.  A  Btipniation  of  the  facts,  filed  tn  the 
district  court  after  its  Jndgment  has  been  ren- 
dered, cannot  be  considered  apoa  proceedings 
for  the  review  of  such  jodgmeat  in  the  su- 
preme conrt 

2.  Where  the  questions  presented  In  error 
proceedings  are  dependent  upon  the  existence  of 
certain  facts,  there  can  be  no  review  of  such 
questions  in  the  absence  of  a  showing  that  any 
erideace  was  introduced  upon  the  trial  In  the  dis- 
trict court. 

(SylUbna  by  the  Conrt.) 

Errw  to  district  court,  Holt  county;  Kln- 
kafd  and  Bartow,  Jiidgea 

Injunction  by  the  state  of  Nebraska  anid 
Henry  Murphy  against  William  Bowen. 
Jnd]?ment  for  plaintiffs,  and  defendant  brings 
error.  AfDrmed. 

H.  M.  TTttley,  for  plaintiff  in  error.  H.  E. 
Uurpby,  for  defendants  In  error. 

KTAN,  C.  The  district  court  of  Holt  coun- 
ty fixed  the  penal  sum  of  the  bond  of  Harrett 
Scott  at  970,000  in  a  prosecution  therein  pend- 
ing. Upon  an  application  for  a  writ  of 
habeas  corpus  this  court  held  tbe  penal  sum 
named  not  excessive^  In  re  Scott  38  Neb. 
602,  56  N.  W.  1009.  The  petition  hi  the  case 
now  under  conalderatiwi  was  filed  December 
4, 1803,  In  said  district  court  by  the  defend- 
ants In  error,  and  an  injunction  allowed  De- 
cember 6th  to  prevoit  the  release  of  Barrett 
Scott  by  plaintiff  In  error,  the  county  judge 
of  said  county,  upon  a  recognizance  proposed 
to  be  by  him  approved.  From  the  answer 
tonnd  in  tbe  record  it  appears  that  the  coun- 
ty judge  of  Holt  county,  at  tbe  time  the  petih 
tlou  was  filed,  was  taking  steps  towards  ad- 
mitting Barrett  Scott  to  ball  In  the  sum 
above  named.  It  does  not  appear,  however, 
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when  this  luuwer  was  In  &ct  filed,  nor  that 
it  ever  was  filed.  The  reply  was  filed  De> 
eember  11, 1883.  A  stipulation  was  filed  De- 
cember 12,  1883,  In  whldi  It  was  admitted 
that  tbe  district  court  of  Holt  county  was  in 
session  November  27,  188S,  and  waa  trans- 
acting business,  and  on  that  day  took  a  re- 
cess until  the  Sth  day  of  December,  1883: 
and  that  at  the  time  of  the  taking  of  the 
bcmd  of  Barrett  Scott  both  Judges  of  said  dis- 
trict court  were  absent  from  Holt  county, 
and  were  holding  court  In  the  counties  of 
Sheridan  and  Dawes,  In  said  district;  and 
that  at  tbe  time  of  the  filing  of  tbe  stipula- 
tion the  September  term  of  the  district  court 
of  Holt  county  had  not  yet  adjourned.  While 
the  stipulation  was  filed  December  12,  1893, 
tbe  trial  was  had  and  decree  entered  on  tbe 
day  prevloua  A  motion  in  the  nature  of  a 
motion  for  a  new  trial  was  overruled  on  De- 
cember 12,  1898.  from  which  we  are  led  to 
Infer  that  the  stipulation  above  referred  to 
was  perhaps  filed  after  tbe  said  motion  was 
passed  upon.  However  this  In  fact  may  be, 
It  Is  clear  it  was  not  filed  early  enough  to 
have  received  consideration  upon  the  trial. 
Tbe  record  purports  to  contain  a  bill  of  ex- 
ceptions, but  we  can  find  nothing  of  the 
nature  of  evldoice,  except  the  stipulation  to 
which  reference  has  already  been  made.  We 
cannot,  therefore,  determine  this  error  pro- 
ceeding upon  the  facts;  and.  these  being 
eliminated,  no  question  remains  for  our  con- 
sideration. The  judgmmt  of  the  district 
court  is  therefore  affirmed. 


MUBPHY  V.  ERNST. 

fSnoitoe  Conrt  of  Nebraska.    Oct  1,  1895.) 

Maliciocb  Prosbcutiox — Whbx  Libs. 
As  a  general  mle,  an  action  for  ma- 
licious prosecution  will  not  lie  until  the  proceed- 
ing complained  of  has  been  le^Uy  terminated 
in  favor  of  the  defendant  therein. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Johnson  county;  Bab- 
cock,  Judge. 

Action  by  Michael  D.  Murphy  against  Wil- 
liam Ernst  Judgment  for  defendant  and 
plaintiff  brings  error.  Afilrmed. 

Francis  Martin  and  J.  Hall  Hitchcock,  for 
plaintiff  in  error.  S.  P.  Davidson,  for  de- 
fendant In  error. 

POST,  J.  This  was  an  action  for  malicious 
prosecution  In  tbe  district  court  for  Johnson 
county.  For  bis  cause  of  action  therein,  the 
plaintiff  below,  who  Is  also  plaintiff  In  error, 
alleged  that  the  defendant  maliciously  and 
without  probable  cause  made  a  complaint  be- 
fore one  Fugate,  a  Justice  of  the  peace  for 
Nemaha  county,  charging  him  (plaintlfiQ  with 
trespassing  upon  the  land  of  the  said  com- 
plainant and  cutting  and  removing  grass 
growing  thereon.  Tbe  proceedings  before  tbe 
Justice  of  the  peace  are  shown  by  the  follow- 
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lug  reccvd,  Introduced  In  evidence  by  the 
plulntlff: 

"State  of  Nebraska  va.  Mike  Murphy.  Sep- 
tember 7.  1881.  In  Justice  Court,  before  R. 
M.  Fugate,  Justice  of  the  Peace.  Now  comes 
William  Kmst,  through  his  agent,  O.  L. 
Ernat,  and  makes  oath,  and  says  that  one 
Mike  Murphy  did,  on  the  6th  and  7th  days  of 
September,  1891,  trespass  on  land  known  as 
the  'Sears  Land,'  now  In  the  possession  of 
said  plaintiff,  after  being  duly  warned  off  the 
premises,  feloniously  cut  and  take  away  hay. 
Plaintiff  ask  for  warrant  X  therefore  Issue 
warrant  for  the  arrest  of  said  defendant,  and 
placed  same  in  the  bands  of  J.  M.  Stone,  con- 
stable, returnable  on  the  7tb  day  of  Septem- 
ber, 1801,  at  1  o'clock  p.  m.    September  7th, 

1881,    o'clock,  court  called  prisoner  in 

court,  and  plead  not  guilty,  and  introduced 
letters  pertaining  to  contract  for  the  posses- 
sion of  the  land  now  In  controversy.  Plain- 
tiff also  Introduced  letters  pertaining  to  con- 
tract with  B.  Sears. 

"Betum  of  warrant  September  7th,  1891. 
I  took  the  body  of  Mike  Murphy,  within  nam- 
ed, have  him  before  the  wi thin-named  Justice 
of  the  peace.   3.  N.  Stone,  Constable. 

'*Plaintlfrs  witnesses:  O.  U  Ernst.  George 
Errick.  Sr.  Tbe  court,  by  consent  of  the  pris- 
oner, continued  the  case  until  September  8th, 
1891,  in  the  afternoon,  at  7  o'clock  p.  m. 

"S^tember  8th,  1891.  at  7  o'dock  p.  m., 
court  called.  Parties  all  present  Examina- 
tion of  witnesses  fDr  plaintiff.  William  Ernst 
first  The  court;  after  hearing  all  the  testi- 
mony and  deliberations,  find  the  defendant 
gull^  as  charged.  It  the  Judgment  of  this 
court  that  the  defendant  pay  a  fine  of  $25.00 
and  costs  of  suit,  which  was  paid  by  defend- 
ant  Costs  taxed  at  $6.76." 

Upon  the  conclusion  of  die  plalntiff*«  case 
the  defendant  requested  the  court  to  direct  a 
verdict  in  his  favor,  whereupon  leave  was 
given  to  amend  the  petition  by  the  addition 
of  an  allegation  charging  that  the  Judgment 
of  conviction  shown  by  the  foregoing  record 
was  unwarranted  by  the  evidence,  and  pro- 
cured by  fraud,  and  In  pursuance  of  a  con- 
spiracy between  the  defendant  and  the  said 
Justice.  The  motim  for  a  peremptory  in- 
struction was  thereupon  renewed  and  sustain* 
ed,  which  the  error  assigned  as  the  basis 
ct  this  proceeding. 

An  action  for  maUcloos  prosecution  cannot, 
as  a  rule,  be  successfully  maintained  until  the 
proceeding  complained  of  has  been  legally 
terminated  in  favor  of  the  defendant  therein. 
Gasebeer  v.  Drahoble,  13  Neb.  466,  14  N.  W. 
387;  Add.  Torts,  874.  True,  an  exception  to 
that  rule  Is  recognised  in  cases  where  a  con< 
rlction  Is  procured  by  means  of  the  fraud  or 
pei:Jury  of  the  complainant  Olson  v.  Neat,  63 
Iowa,  214. 18  N.  W.  8G3;  14  Am.  &  Eng.  Enc. 
Law.  29.  But  a  careful  examination  of  the 
record  falls  to  disclose  any  foundation  in  the 
evidence  for  the  apidlcatlon  ot  the  exception 
above  noted.  In  the  absence  of  proof  tending 
to  Impeach  the  good  faith  of  the  Justice  of  the 


peace  or  the  complainant,  the  direction  com- 
plained of  was  proper,  and  the  Judgment  must 
accordingly  be  affirmed. 


GROSSMAN  T.  STATE. 
(Snpreme  Court  of  Nebraska.    Oct  1,  1S%.I 
CaiHiMAi.  Law— Review  cm  ApPBAt— CoxraADict- 

ORT  EVIDBHOB— STATKMISKTS  OV  COUNSBL. 

1.  Mere  Btatements  made  by  a  connsel  ia 
the  course  of  an  argument,  even  though  cob- 
tained  In  a  bill  of  exceptions,  cannot  be  comid- 
ered  aa  evidencit  of  the  facta  so  stated. 

2.  Facts  determined  vpon  consideratioa  bj 
the  district  rourt  of  coutradictorT'  affidavita 
will  be  presumed  by  the  supreme  court  to  hsTt 
been  fnily  established  by  the  proofs. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Lancaster  conntr; 
Holmes,  Judge. 

Fred  Grossman  was  convicted  of  larooiT. 
and  brings  mor.  Affirmed. 

B.  D.  Steania.  tor  ^aintlff  in  «xor.  A.  8. 
Ghnrchill,  Atty.  Gen.,  for  the  StaA& 

BYAN,  O.  Plaintiff  In  error  was  convlet- 
ed  in  the  Lancaster  coimty  district  court  of 
unlawfully  and  fdlonloosly  receiving  stolsD 
property  of  the  value  (tf  $68. 

The  first  error  argued  is  tiiat  the  court  etr 
ed  In  ordering  five  talesmoi  to  be  caned  to 
fill  the  panel.  The  grounds  of  objection  al- 
leged to  this  procedure  are  that  in  the  first 
Instance  the  court,  upon  request,  had  direct- 
ed a  special  puiel  to  be  drawn,  and,  before 
this  panel  was  exhausted,  bad  reqolred  the 
sheriff  to  call  talesmen  for  the  trial  of  this 
cause.  In  the  bill  of  exceptions  we  find  a 
venlra  facias  requiring  the  sheriff  to  BommuD 
20  persons  named  to  serve  as  petit  Jurors. 
This  was  served  upon  18  of  tha  persona  nam- 
ed, and  required  their  attendance  fortfawitlL 
This  vcaihre  was  issued  and  served  Pebroary 
18, 1895,  and  on  the  same  day  the  Jury  In  this 
case  was  impaneled.  The  record  of  tbe  pro- 
ceedli^  of  the  court  in  this  trial  recited  that 
"the  impaneling  of  the  Jury  herein  was  enter 
ed  upon,  and  the  regular  panel  <a  petit  Joron 
being  exhausted,  and  the  Jury  In  the  case 
not  being  complete,  It  Is  by  the  court  firdeied 
that  the  sheriff  of  Lancaster  county  be,  and 
he  is  heroby,  ordered  to  call  talesmen  quali- 
fied to  serve  as  Jurors  In  this  case;  to  which 
the  defendant  duly  excepts,"  etc.  Tb&e  was 
no  affidavit  filed  as  to  what  proceedings  were 
in  fact  had  in  court  The  bill  of  excepiluu 
recites  what  was  said  by  the  counsel  for  the 
plaintiff  In  error,  to  the  effect  that,  while  2B 
persona  had  been  summoned,  but  3  wen 
present;  that  the  court  had  excused  Juron 
from  the  panel  without  counsel  for  the  ac- 
cused being  present  or  having  knowledge  of 
that  fact  These  statements  of  the  counaeL 
while  they  may  have  been  In  fact  true,  wee 
not  evidence.  This  being  the  case,  we  have 
before  us  no  proof  ot  the  existence  ot  tbe 
facts  showing  the  allesed  abuse  of  dlscrsUss 
by  the  district  court 
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There  are  matters  complained  of,  for  In- 
Btance:  The  permitting  of  outbursts  of  ap- 
plause; the  separation  of  one  juror  from  the 
others,  contrary  to  the  direction  of  the  court 
In  that  regard;  and  the  fact  that  there  was 
An  earnest  couTersatlon  between  the  county 
attorney  and  a  Juror  before  the  trial  was 
concluded,  and  after  its  commencement.  It 
Is  a  BufQcient  answer  to  this  class  of  objec- 
tions to  say  that  these  matters  were  matters 
of  fact  considered  and  determined  by  the 
district  court  upon  conflicting  evidence,  and 
that  there  is  perceived  no  reason  for  interfer- 
ing with  the  coDclnslons  reached. 

The  evidence  adduced  by  the  state  was  am- 
ply sufficient  to  Justify  the  conviction  com- 
plained of,  if  the  Jury  believed  It  In  prefer- 
ence to  that  offered  by  the  plaintiff  In  error 
iQ  contradiction.  We  find  no  errors  in  re- 
gard to  the  Instructions,  as  given  or  as  re- 
fused. Indeed,  If  In  any  single  one  there 
was  error,  we  would  be  powerless  to  review 
it.  for  all  the  instructions  were  grouped  iBto 
two  classes  In  the  assignment  of  errors  In 
-the  motion  for  a  new  trial,— the  one  pertaln- 
iDg  to  Instructions  given;  the  other,  to  th<we 
refused.  The  record  has  been  carefully  ex- 
amined and  re-examined  In  the  light  of  the 
brief  presented  by  the  {dalntlff  In  error,  but 
wlthoat  any  substantial  ground  of  complaint 
being  foond.  The  Judgment  of  the  district 
court  to  affirmed. 


WARREN  et  aL  v.  RABGN. 
(Snpreme  Oourt  of  Nebraska.  Oct  8,  1895.) 

ReVISW  OH  APPElJy— ACCODNTING. 

Evidence  examined,  end  keid  to  support 
the  findings  of  the  referee;  his  report  confirmed, 
and  decree  entered  in  this  court  in  compliance 
therewith. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hamilton  coun- 
ty; Tirrany.  Judge. 

Action  by  N.  H.  Warren  &  Co.  against 
John  Raben.  For  former  report,  see  50  N.  W. 
207.  Referred  for  an  accounting.  Report  of 
referee  confirmed. 

Hainer  &  Kellogg,  for  appellants.  A.  W. 
Agee  and  J.  H.  Smith,  for  appellee. 

RAOAN,  C.  N.  H.  Warren  &  Co.  sued 
John  Raben  in  the  district  court  of  Hamilton 
county.  From  the  Judgment  rendered  there- 
in Warren  &  Co.  prosecuted  proceedings  in 
review  to  this  court,  which  reversed  pro  for- 
ma the  Judgment,  and  sent  the  case  to  a 
referee,  to  hear  the  evidence,  and  malce  cer- 
tain findings  and  state  certain  conclusions  of 
fact.  The  opinion  of  the  court  In  this  case  Is 
Warren  v.  Raben,  33  Neb.  380,  50  N.  W.  267, 
where  will  be  found  a  complete  statement  of 
all  the  facts  necessary  to  an  imderstaoding 
of  the  case.  The  referee  appointed  by  this 
court  has  heard  the  evidence,  stated  the  ac- 
count betwera  the  parties,  together  with  his 
findings  of  fact,  as  directed,  and  the  case  to 


now  before  us  on  the  motion  of  Raben  to  set 
aside  the  report  of  the  referee.  The  grounds 
on  which  this  motion  Is  based  are  that  the 
findings  of  the  referee  are  not  supported  by 
sufficient  evidence,  and  that  the  report  Is  not 
made  in  accordance  with  the  order  of  the 
court  The  report  of  the  referee  conforms  to 
the  orHer  of  the  court,  and  It  must  suffice  to 
say  that,  after  a  somewhat  protracted  exam- 
ination of  the  voluminous  record,  we  are  en- 
tirely satisfied  that  the  findings  made  by  the 
referee,  and  each  of  them,  are  sustained  by 
sufficient  evidence.  The  report  of  the  referee 
to  therefore  in  all  things  confirmed,  and  in 
accordance  with  said  report  the  decree  of  the 
dtotrlct  conrt  is  reversed,  and  a  decree  will  be 
entered  In  this  court  In  favor  of  N.  H.  War- 
ren &  Co.  and  against  John  Raben  for  the 
sum  of  $3,255.88,  together  with  Interest  there- 
on at  the  rate  of  7  per  cent  per  annum  from 
the  24th  day  of  May,  1885,  and  costs  of  suit, 
Jo  which  costs  are  Included  the  fee  of  the 
referee,  H.  A  Babcock,  of  ^SSO.  Judgmoit 
accordingly. 

NOBVAL,  C.  J.,  not  sitting. 


WOOD  V.  STATE. 
(Snpreme  Court  of  Nebraska.    Oct  1,  18^) 
Raps— EviDEiioB. 

1.  While,  in  a  prosecution  for  rape,  or  an 
assault  with  intent  to  commit  rape,  the  state 
may  only  inquire  of  the  prosecutrix  whether  she 
made  complaint  of  the  injury,  and  when,  and  to 
whom,  hut  not  as  to  the  particular  facts  whldi 
she  stated,  still  the  defense,  in  cross-examina- 
tion, may  inquire  as  to  such  particular  facta. 

2.  In  a  prosecution  for  an  assault  upon  a 
girl  under  the  statutory  age  of  consent  with 
intent  to  commit  a  rape,  whether  the  girl  con- 
sented or  resisted  is  immaterial;  and  to  consti- 
tute tne  offense  it  la,  therefore,  unnecessary  to 
Drove  that  tiie  defendant  intended  to  use  force, 
if  necessary,  to  overcome  her  reiristance. 

(Syllabus  hy  the  Court) 

Error  to  district  court,  Lancaster  county; 
Tlbbets,  Judge. 

Samuel  Wood  was  convicted  of  assault 
with  Intent  to  rape,  and  brings  error.  Re- 
versed. 

Alex  Altschuler  and  J.  O.  McNemey,  for 
I  plolntifr  In  error.  A.  8.  CburcbiU,  Atty.  Gen., 

I  for  the  State. 

1     IRVIXE,  O.  The  plaintiff  In  error  was  con- 
I  victed  In  the  district  court  of  Lancaster  coun 
I  ty  on  an  Information  charging  falm  with  mak- 
1  ing  an  assault  upon  one  Louisa  Scbrader,  a 
I  female  child  nine  years  of  age,  with  Intent 
i  to  commit  a  rape  upon  her  person.  The  pros- 
I  ecutrix  liad  testified  that  immediately  after 
I  the  alleged  assault  she  had  made  complaint 
thereof  to  her  mother.    On  cross-examina- 
tion she  was  asked,  "What  did  you  tell  your 
mother  when  you  went  out  there?"  This 
I  question  was  objected  to  as  Incompetent  and 
Immaterial,  and  the  objection  was  sustained. 
An  offer  was  then  made  by  the  defendant 
I  to  prove  that  prosecutrix  had  made  state- 
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mentB  to  her  mother  differing  from  the  teatl- 
nioiiy  she  bad  given  ui>od  the  stand,  and  the 
objection,  being  repealed,  was  agitin  aus- 
taincd.  In  excluding  this  evidence  on  crosa- 
examinatlon,  we  think  the  learned  district 
judge  erred.  Whether,  In  the  examination 
In  chief,  the  particulars  of  the  complaint 
may  bo  elicited,  or  whether  the  state  is  re- 
stricted to  a  general  inquiry  as  to  the  fact 
that  a  complaint  was  made,  is  a  que.stiou 
ttpon  which  the  authorities  are  not  har- 
monious. In  Reg.  V.  Walker,  2  Moody  &  ii. 
212,  Baron  Parke  said:  "The  sense  of  the 
thing  certainly  is  that  the  jury  should,  in 
the  first  instance,  know  the  nature  of  the 
complaint  made  by  the  prosecutrix,  and  all 
that  she  then  wild.  But,  for  reasons  which  I 
never  could  understand,  the  usage  has  ob- 
tained that  the  prosecutrix's  counsel  should 
only  inquire,  generally,  whether  a  complaint 
was  made  by  the  prosecutrix  of  the  pris- 
oner's conduct  towards  her,  leaving  the  coun- 
sel of  the  latter  [evidently  meaning  the  pris- 
oner's] to  bring  before  the  Jury  the  par- 
ticulars of  that  complaint  by  cross-examina- 
tion." This  view  has  been  taken  by  some 
eourts  whose  decisions  are  entitled  to  the 
highest  respect,  and,  among  text  writers,  It 
has  received  the  approval  of  the  late  Justice 
Stephen.  These  authorities  place  the  ad- 
missibility of  such  testimony  on  the  ground 
that  it  constitutes  a  part  of  the  res  gestse. 
The  prevailing  doctrine,  however,  is  that 
stated  by  Prof.  Greenleaf  (3  Greenl.  Ev.  213), 
OS  follows:  "Though  the  prosecutrix  may  be 
asked  whether  she  made  complaint  of  the 
injury,  and  when,  and  to  whom,  and  the 
person  to  whom  she  complained  is  usually 
called  to  prove  that  fact,  yet  the  particular 
facts  wbich  sbe  stated  are  not  admissible  In 
evidence,  except  when  elicited  in  croBS-«cam- 
Ination,  or  by  way  of  confirming  ber  testi- 
mony after  It  has  been  impeached.  On  the 
direct  examination  the  practice  has  been 
merely  to  ask  whether  she  made  complaint 
that  such  an  outrage  had  berai  perpetrated 
upon  her,  and  to  receive  only  a  simple  'yes* 
or  'no.'  Indeed,  the  complaint  constitutes 
no  part  of  the  res  gestae.  It  is  only  a  fact 
corroborative  of  the  testimony  of  the  com- 
plainant, and,  where  she  is  not  a  witness  In 
the  case,  it  is  wholly  Inadmlasible."  This  Is 
the  view  which  has  been  taken  In  this  state. 
Uleson  V.  State.  11  Neb.  276,  9  N.  W.  38. 
But  It  win  be  observed  that  Prof.  Greenleaf, 
in  stating  the  more  restricted  doctrine,  un- 
mistakably Implies  that  the  particulars  of 
the  complaint  luay  be  brought  out  on  cross- 
examination;  and  this  seems  to  be  the  view 
taken  whererar  the  restricted  doctrine  pre- 
vails, although  In  the  reported  coses  the  rule 
in  regard  to  cross-examination  is,  for  the 
most  part,  stateil  under  circumstances  which 
render  it,  strictly  speaking,  obiter.  Scott  v. 
State,  48  Ahi.  420;  Barnett  v.  State,  83 
Ala.  40.  3  South.  til2;  State  v.  RiclKUds,  33 
Iowa,  420;  State  v.  Jones,  61  Mo.  232;  Reg. 
r.  Walker,  supra;  State  r.  Laugford,  45  Ln. 


Ann.  1177.  14  South.  181.  In  the  absence  of 
direct  authority,  and  even  If  the  general  role 
were  not  always  stated  with  a  qnalificatioD 
as  to  cross-examination,  we  think  that  the 
admission  of  the  particulars  of  tbe  coui- 
platnt  on  cross-examination  is  in  harmuu}* 
with  the  general  principles  of  evidence. 

The  plalntifl  in  error  requested  the  follow- 
ing instruction,  which  was  refused:  "•Yoo 
are  further  instructed  that  you  must  further 
find  from  the  evidence,  beyond  a  reasonable 
doubt,  before  you  can  convict  the  defend:nit, 
that  the  defendant  must  have  Intended  to 
use  whatever  force  was  necessary  to  over- 
come her  resistance  and  compel  her  to  sul>- 
mit  to  his  passions,  to  make  out  the  crime  of 
an  assault  with  Intent  to  commit  rape."  The 
refusal  of  this  instruction  is  assigned  as  er- 
ror, and  Skinner  v.  State,  28  Neb.  814.  4o  X. 
W.  53,  Is  cited  in  support  of  the  assignment. 
But  Skinner  v.  State  was  the  case  of  a 
charge  of  rape  upon  a  woman  of  mature 
years,  where  the  element  of  force  would 
have  been  an  essential  ingredient  of  the  con- 
summated offense.  By  our  statute,  before 
the  amendment  of  1895,  the  carnal  knowl- 
edge, with  her  consent,  of  any  female  child 
under  the  age  of  15  years,  constituted  a  rape, 
when  tbe  <^ender  was  of  the  a^o  of  IS  or 
upwards,  and  an  assault  by  such  a  person 
upon  a  female  child  under  15,  with  an  intejit 
to  carnally  know  her,  was  an  assault  with 
Intent  to  commit  a  rape,  regardless  of  ber 
consent  Davis  v.  State,  31  Neb.  247,  47  N. 
W.  &>4;  Head  v.  State.  43  Neb.  30.  61  N.  W. 
494,  Under  the  charge  contained  In  this  In- 
formation, It  was,  therefore,  unnecessary  tu 
establish  an  Intent  to  use  force.  If  necessary, 
to  overcome  the  will  of  the  child,  and  the 
Instruction  was  properly  refused. 

Tbe  other  assignments  of  error  relate  to 
matters  which  may  be  deemed  occidental  to 
the  former  trial,  and  not  Inherent  in  tlie  case 
Itself,  and  will  not,  therefore,  be  considered, 
except  In  one  respect.  It  Is  assigned  that 
the  verdict  Is  not  sustained  by  the  evidence, 
and  in  support  of  this  assignment  It  is, 
among  other  things,  suggested  that  the  state 
failed  to  prove  the  venue.  The  evidence 
shows,  without  contradiction,  that  the  of- 
fense, if  any  was  committed,  occurred  in  the 
home  of  the  prosecutrix's  parents.  The 
mother  of  the  pi^neeutrix  was  asked:  "Mrs. 
Schrader.  where  do  you  live?  A.  11  miles 
east;  10  miles  east,  and  one  mile  north.  Q. 
Is  your  place  in  Lancaster  county,  Nebraska} 
A.  Tea,  sir."  The  first  question  asked  the 
father  was  as  follows:  "Ur.  Schrader,  where 
do  you  liveV"  To  which  he  answerd:  "Lan- 
caster county,  Nebraska."  There  Is  no  con- 
trary evidence,  and  the  venue  was  therefore 
fully  proved.  We  refer  to  this  aaslgnmeat 
merely  for  the  purpose  of  saying  that  it  is 
one  which  should  not  be  made.  Unfounded 
as-signments  of  this  character  presumably 
Cfist  counsel  some  effort  They  certainly  oc- 
cupy the  time  of  the  court  and  they  avail 
nothing.   Reversed  and  remanded. 
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WALKER  v.  STATE. 
<8ni>reme  Coart  of  Nebraska.    Oct  1,  ISSfS.) 

HOHIOIDB — iNflANITT  AS  DSPBRaB— VbRDICT — 

FixiN3  Fknalty. 

1.  Where  iosanity  or  lunacy  has  not  orig- 
inated since  the  oEFense  charged  Is  alleged  to 
hare  been  committed,  there  is  no  reqoirement 
that  the  existence  of  euch  lunacy  or  insanity 
ahoold  be  determined  by  a  jury  impaneled  to 
determine  whether  or  not  the  accused  is  of 
soand  mind. 

2.  The  offenae  char»d  having  been  commit- 
ted before  chapter  44,  xrfiws  1893,  went  into 
effect,  it  was  not  necessary  that  the  jury,  in  tlie 
rerdict  of  gnilty,  should  fix  the  penalty  which 
should  be  Infiicted. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Dawson  connty; 
Holcomb,  Judge. 

John  B.  Walker  was  conrlcted  of  murder, 
and  brlDgs  error.  Affirmed. 

C.  W.  MeNamar,  for  plalntlCT  In  error.  A. 
S.  Churchill,  Atty.  Gen.,  for  the  State. 

RYAN,  0.  Plaintiff  In  error  was,  in  the 
district  court  of  Dawson  county,  convicted  of 
murder  in  the  first  degree.  There  was  no 
controversy  as  to  the  fact  of  the  homicide. 
The  principal  questions  raised  were  as  to  the 
Insanity  of  the  accused  when  the  act  was 
committed  and  when  the  trial  took  place. 
Wiien  the  arraignment  was  about  to  be  had, 
there  was  a  showing  of  the  probable  un- 
soundness of  the  mind  of  the  prisoner  to  such 
an  extent  that  be  could  not  assist  In  the  con- 
duct of  his  defense,  wherefore  It  was  insist- 
ed that  he  should  not  be  required  to  plead  or 
enter  upon  bfs  defense  until  a  jury  should  be 
impaneled,  and  a  trial  be  had  as  to  hia  in- 
sanity. Upon  the  showing  made,  Including 
an  examination  by  the  court  of  the  accused, 
the  court  found  and  entered  of  record  his 
finding  that  "the  defendant  understands  the 
nature  of  the  charge  made  against  him,  and 
that  he  is  competent  to  make  hts  defense  In 
the  action,  and  competent  to  plead  to  the 
Information  filed  against  him."  The  court 
further  found  that  the  question  of  the  sanity 
of  the  accused  was  properly  triable  upon  a 
plea  to  tbe  Information.  This  was  on  the 
12th  day  of  September,  1893,  and  on  the  23d 
of  November  thereaftM-  Immediately  follow- 
ing the  court  further  found  "that  no  other  or 
different  causes  or  reasons  exist  therefor 
(that  is,  as  to  prisoner's  sanity]  than  hereto- 
fore presented  to  the  court;  that  the  alleged 
insanity.  If  existing,  began  and  was  existing 
prior  to  said  homicide,  and  did  not  occur  since 
tbe  commission  of  the  alleged  homicide,  and 
Is  a  matter  properly  triable  upon  the  main 
Issue  In  the  case."  As  facts,  these  findings" 
were  fully  sustained  by  the  evidence  submit- 
ted. Counsel  for  the  plaintiff  in  enw  dte 
but  two  'sections  of  the  statute  In  their  argu- 
vaent  upon  tbe  right  to  have  tried  by  a  jury 
tlie  qii«tl<m  of  insanity  before  being  com- 


pelled to  plead  to  the  Information  or  make 
a  defense  against  Its  charges.  Of  these  sec- 
tioDB  the  first  cited  (section  553,  Or.  Cod^ 
applies  solely  to  the  sanity  of  the  person  un- 
der sentence  of  death;  the  other  (section  4M, 
Id.)  is  limited  to  persona  who  become  lunatic 
or  Insane  after  the  commission  of  tbe  of- 
fense. In  each  of  these  classes  a  Jury  trial 
must  already  have  been  had  before  insanity 
supervened,  so  that  otherwise  than  by  the 
methods  provided  in  the  above  sections  no 
I  trial  to  a  jury  of  the  fact  of  his  Insanity  or 
,  lunacy  could  be  had  of  tbe  person  under  con- 
:  victlon.  Where,  however,  the  alleged  in- 
sanity or  lunacy  is  claimed  to  have  existence 
before  trial  upon  Information  is  begun,  the 
legislature  probably  a-ssuroed  that  no  provi- 
sion for  an  Independent  trial  of  tbe  question 
of  sanity  was  necessary,  therefore  no  such 
provision  was  made  for  such  an  Independent 
trial.  In  the  absence  of  such  a  provision  of 
the  statute,  we  can  perceive  no  reason  which 
would  justify  the  district  court  In  submitting 
twice  to  a  jury  tlie  question  of  the  Insanity 
or  lunacy  of  tbe  person  accused  of  a  criminal 
I  offense.  Tbe  evidence  was  not  so  clearly 
I  wanting  to  sustain  the  verdict  of  the  jury, 
[  sanctioned  as  it  was  by  the  refutal  of  the 
I  district  court  to  grant  a  new  trial,  that  this 
1  court  should  Interfere,  and  by  a  reversal  set 
I  asrfde  the  judgment  of  the  district  court,  even 
though  as  an  original  proposition  we  might 
believe  the  plaintiff  In  error  at  the  time  of 
tbe  homicide  was  of  unsound  mind.  All  the 
Instructions  given  were  by  the  motion  for  a 
new  trial,  as  well  as  by  the  petition  in  error, 
criticised  in  a  single  group.  In  a  case  of 
ordinary  importance  It  would  be  sufflcient  to 
note  this  fact  as  affording  a  sufficient  reason 
for  disregarding  this  assignment  if  there  was 
found  In  the  group  a  single  Instruction  not 
open  to  criticism.  Treating  this  assignment, 
liowever,  as  a  cliallenge  of  the  correctness  of 
the  Instructions  as  a  whole,  we  are  unable  to 
agree  with  the  counsel  for  the  plaintiff  In 
MTor  in  his  somewhat  technical  criticisms. 
We  have,  however,  gone  a  step  ftu-ther,  and 
have  examined  each  Instruction  separately, 
and  have  been  able  to  find  no  substantial 
ground  of  complaint  In  either  of  them. 

It  Is  Insisted  that  the  jury  should  have 
fixed  the  penalty  in  the  verdict  In  accordance 
with  the  provisions  of  chapter  44,  Laws  18£)3. 
The  pruTlsions  of  that  act  in  terms  are  re- 
stricted to  any  person  who  shall  after  Its 
passage  commit  one  of  the  crimes  therein 
described.  The  act  in  question  had  no  emer- 
gency  clause,  and  was  approved  April  8,  1893, 
so  that  at  the  time  the  homicide  was  commit- 
ted (Slay  11,  1893)  chapter  44,  aforesaid,  was 
not  yet  In  effect.  There  was,  therefore,  no 
requirement  that  the  jury  In  this  case  should 
fix  tbe  penalty  which  should  be  luQlcted  upon 
the  plaintiff  in  error.  The  judgment  of  the 
dlBtrlct  court  la  aflSrmed.  Affirmed. 
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McALBER  T.  STATE. 
(Supreme  Court  of  Nebraska.    Oct  8,  1895.) 

CBIIIIHAL  Law— InBTBCCTIONS— EMBBZZLEMB^tT— 
EVIUESOE. 

1.  Ad  iDstruction  by  which  it  is  sought  to 
cover  the  whole  case,  and  upon  which,  if  met 
by  the  evidence,  the  jury  is  iuatructed  to  find 
in  a  certain  way.  ^ould  indude  all  the  elements 
necessflriiy  involTed  in  the  case,  and  vithin 
the  evidence. 

2.  Section  121,  Cr.  Code,  construed.  EOd, 
that  the  exception  as  to  the  persons  within  the 
act  relating  to  apprentices,  and  those  within  the 
age  of  18,  does  not  apply  to  officers,  agents,  at- 
torneys, clerlis,  or  servants  of  incorporated  com- 
panies. 

3.  The  corporate  character  of  the  employer 
is  therefore  an  essential  element  of  the  offense 
of  embezzlement,  when  employment  by  a  corpo- 
ration is  charged  in  the  information:  at  least, 
unless  it  is  both  charged  and  proved  that  the 
defendant  is  not  an  apprentice,  and  not  within 
the  age  of  18  years. 

4.  To  constitute  embezzlement,  under  sec- 
tion 121.  Cr.  Code,  it  is  essential  that  the  mon- 
ey or  thing  charged  to  have  been  embezzled 
should  have  come  into  tiie  possession  or  care  of 
the  defendant  by  virtue  of  his  employment. 

5.  A  secreting  with  intent  to  convert  to 
one's  own  use 'does  not  prove  the  offense,  under 
an  information  charging  an  actual  embezzle- 
ment. To  constitute  embexzlement,  the  owner 
must  be  deprived  of  hia  property  by  an  actual 
adverse  nse  or  holding. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Butler  county;  Bates, 
Judge. 

John  McAIeer  was  coDTlcted  of  embezzle- 
ment and  brings  error.  Reversed. 

Steele  Bros.,  for  plaintiff  In  error.  A.  S. 
ChurcMli,  Atty.  Oen.,  for  the  Stat& 

IRVINE.  G.  The  plaintiff  In  error  was  con- 
victed under  au  Information  cbarging  him 
with  embezzlement  in  that  on  the  7th  day  oC 
June,  18Q2,  In  the  county  of  Butler,  "be  then 
and  tbere  being,  and  being  then  and  there, 
the  agent  of  and  for  a  certain  Incorporated 
company,  to  wit,  the  Omaha  Elevator  Com- 
pany, and  the  said  John  McAIeer  being  then 
and  there  not  a  person  wltbln  the  afce  of 
elgbteen  years,  and  not  being  an  appr«itlce, 
certain  money  belonging  to  tbe  Omaha  Ele- 
vator Company,  of  the  amount  and  value  of 
$150,  the  property  of  tbe  said  Omaha  Ele- 
vator Company  aforesaid,  did  unlawfully, 
fraudulently,  and  feloniously  embezzle  and 
convert  to  his  own  nae,  without  the  assent 
of  the  said  Omaba  Elevator  Company  afore- 
said, his  said  employer,  and  without  tbe  as* 
sent  of  any  owner  or  owners  of  said  money, 
which  said  money  had  then  and  there  come 
Into  the  possession  and  care  of  him,  said  Jobn 
McAIeer,  by  virtue  of  bis  said  employment," 
etc.  The  attorney  general,  being  convinced 
tbat  tbere  Is  error  in  the  record,  has  declined 
to  file  a  brief,  and  under  the  mle  stated  in 
George  v.  State  (Neb.)  G2  N.  W.  1094,  we 
would  be  warranted  In  reversing  the  judg- 
ment without  an  examination  of  tbe  record, 
but  we  think  the  trial  court  should  be  in- 
formed of  our  views  upon  what  we  deem  the 
most  serious  questions  in  the  case.  Before 


stating  these,  wo  wish  to  say  that  we  have 
not  examined  the  numcroua  asslgDiiients  of 
error  relating  to  rulings  upon  the  evidence. 

The  eighth  instruction  given  by  the  court 
was  as  follows:  "If  the  jury  find  from  the 
evidence,  beyond  a  reasonable  doubt  that  the 
defendant  on  or  about  the  '7th  day  of  June, 
1892,  In  the  county  of  Butler,  the  state  of  Ne- 
braska, was  then  tbe  agent  of  the  Omaba 
Elevator  Company,  and  the  said  John  Mc- 
AIeer then  and  there  certain  money  belonging 
to  the  Oraaba  Ele¥ator  Company,  of  the 
amount  of  one  hundred  and  fifty  dollars,  the 
property  of  the  Omalia  Elevator  Company, 
did  unlawfully,  fraudulently,  and  feloniously 
embozzle  and  convert  to  his  own  use,  with* 
out  the  assent  of  the  Omaba  Elevator  Com- 
pany, then  you  should  find  tbe  defendant 
guilty."  An  instruction  by  which  It  Is  sought 
to  cover  the  whole  case,  and  upon  which.  If 
met  by  the  evidence,  tbe  jury  la  Instructed  to 
find  in  a  certain  way,  should  Include  all  tbe 
'  elements  necessarily  Involved  in  the  case, 
and  within  tbe  evidence.  Rnnge  v.  Brown. 
23  Neb.  817,  87  N.  W.  660;  Gilbert  r.  Sad- 
dlery Co.,  26  Neb.  191,  42  N.  W.  11;  Bowie 
V.  Spalds,  26  Neb.  635.  42  N.  W.  700;  City  of 
Plattsmouth  v.  Boeck,  32  Neb.  297,  48  N.  "W. 
167.  Tbe  instruction  we  have  quoted  pur- 
ports to  state  all  the  elements  necessary  to  a 
conviction.  When  we  analyze  the  instruction,  - 
we  find  that  It  requires  the  Jury  to  find  that 
there  was  proved— First,  sutnequeotlally,  tbe 
time;  second,  the  venue;  third,  that  tbe  de- 
fendant was  the  agent  of  the  Omaha  Elevator 
Company;  fourth,  that  the  money  was  the 
property  of  tbe  elevator  CMupany;  fifth,  that 
he  embezzled  It  and  CMiverted  it  to  his  o-wn 
use;  sixth,  that  It  was  done  without  assent 
of  the  owner. 

Embezzlement  Is  a  statutory  offense,  llie 
Information  In  this  case  was  ftamed  imder 
section  121  of  tbe  Criminal  Code,  whidi  la  aa 
follows:  "If  any  clerk,  agent  attorney  at  law, 
or  servant  of  any  private  person  or  any  co- 
partnership, except  apprentices  and  peraonp 
within  the  age  of  eighteen  years,  or  If  any 
officer,  attorney  at  law,  agent  cIoIe,  or  serv- 
ant of  any  incoiporated  o(»npany  or  Joint 
stock  company  shall  embessle  or  convert  to 
bla  own  use,  or  fraodnlently  take  or  make 
away  with  or  secrete  with  Intent  to  embesde 
or  fraudulaitly  convert  to  his  own  nse  with- 
out the  assent  of  his  or  her  employe  or  em- 
ployers, or  the  owner  or  owners  thereof,  any 
money,  goods,  rights  In  actkin,  or  other  valoa- 
ble  security  or  effects  whatever,  bdonginiE  to 
any  other  persons,  body  politic  or  coriwrate, 
which  shall  come  into  his  or  her  posses^n  or 
<care  by  virtue  of  such  employment"  etc 

The  plaintiff  In  error  contends  that  ttala 
statute  requires  proof  that  tbe  emptoyer  waa 
an  incorporated  company,  and  tbat  tbe  de- 
fendant was  over  the  age  of  IS,  and  not  an 
apprentice.  We  do  not  so  read  the  atatnte. 
Its  language  Is  that  'If  any  clerk,  agent  at- 
torney at  law,  or  servant  of  any  i^vate  per- 
son, or  any  co-partnership,  except  apFrentlcea, 
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'16  pensoDs  within  the  age  of  eighteen  years, 
If  any  officer,  attorney  at  law,  agent,  clerk, 
servant  of  any  Incorporated  csompany  or 
^liit    stocfe  company  shall  embeszle,"  etc. 
^  lA-vr  applies  to  all  offlcers,  attorneys, 
'gsntB,    clerks,  or  servants  of  Incorporated 
<^paiii«8,  or  Joint  stock  coitapanles;  and  it 
>I^Ues  to  clerks,  agents,  attorneys  at  law  or 
*fvant»  of  private  persons  or  copartnerships, 
P"Mde<5  they  be  not  wlthfn  the  age  of  18 
and  not  apprentice    This  information 
c''*rgea  that  the  elevator  company  is  an  in- 
'"'^ra.ted  company,  and  that  fact,  If  proved, 
render  It  unnecessary  to  prove  that 
^  defendant  was  not  within  the  age  of  18, 
*^  Hot  an  apprentice.    On  tbe  other  band, 
^  tnf ormatlon  charges  that  the  defendant 
^  Hot  within  the  age  of  18,  and  was  not  an 
„JJ'^*itlce;  bnt  this  allegation  might  not  re- 
claiL'**^  state  of  the  necessity  of  proving  the 
fofg  of  the  employer  as  averred.  There- 

aoa'-^^  order  to  establish  the  offense,  in  addl- 
qoote^  the  elements  stated  In  the  Inatmctton 
ilie%)*  tt  was  at  least  necessary  to  show  that 
.^'^ator  company  was  an  Incorporated 


,  otherwise,  under  any  Information, 
u^^^^  become  necessary  to  show  that  the 
^i^'ti^tldant  was  not  within  the  age  of  18,  and 
not  on  apprentice.   In  any  -view,  the  In- 
fttroction  omits  some  essential  element  of  the 
offense,  and  Is  therefore  erroneous.   In  the 
examination  of  this  Instruction,  we  ch>  not 
consider  whether  the  evidence  was  sufllclent 
to  show  the  corporate  capacity  of  the  elevator 
company,  or  even  whether  it  was  shown  with- 
out ocmtradlction,  because,  in  a  criminal  case, 
It  Is  Incumbent  upon  the  state,  on  the  plea  of 
not  gnllty,  to  establish  every  essential  ele- 
ment of  the  charge  beyond  a  reasonable  doubt, 
and  the  court  cannot  assume  that  any  such 
element  has  been  proved}  unless  admitted  by 
the  defendant,  or  treated  by  him  as  proved. 
Heldt  V.  State,  20  Neb,  4S2,  SO  N.  W.  626; 
HIU  V.  State.  42  Neb.  603,  60  N.  W.  916. 

The  Instroctlon  also  omits  the  element  that 
the  money  must  have  come  Info  the  defend- 
ants* posseBsIon  or  care  by  virtue  of  his  em- 
ployment, as  the  statute  requires.  It  Is  true 
that  the  Instruction  telk  the  jury  that  It 
must  find  that  the  defendant  embezzled  the 
money,  and  this  defect  mlgbt  have  been  cured 
by  a  correct  definition  of  "embezslement"  un- 
der our  statute.  But  the  only  definition  given 
was  In  the  ninth  Instruction,  as  follows: 
"Embezilement  Is  the  fraudulently  rranovlng 
and  secreting  of  money  or  personal  property 
with  which  the  party  has  been  Intrusted,  for 
the  parpoae  of  applying  It  to  his  own  use." 
In  ChapllD  Lee,  18  Neb.  440,  25  N.  W.  600, 
*Vnibezzlement"  was  defined  as  '*the  act  of 
fMudtilently  a^jpn^rlatlng  to  one's  own  use 
what  Is  Intrusted  to  the  party's  care  and 
management."  But,  as  we  have  stated,  em- 
bezzlement Is  an  offense  created  by  statute. 
It  has  no  common-law  signification.  We 
must  look  at  our  statnte  to  ascertain  what 
hoe  constitutes  embezslement;  and  while  the 
statute  uses  the  word  "embezzle,"  and  there- 


by refers  us  to  the  ordinary  acceptation  of  the 
term  for  its  definition,  it  at  the  same  time  ex- 
pressly rcQuires  that  the  thing  embezzled 
mnst  have  come  Into  the  possesion  or  care  of 
the  servant  by  virtue  of  his  employment  It 
la  not  sufficient  that  be  has  been  intrusted 
with  It,  but  it  must  have  been  In  his  capacity 
as  a  servant,— "by  virtue  of  such  employ- 
ment." 

It  may  be  well.  In  this  connection,  to  call 
attention  to  another  feature  of  this  ninth  In- 
struction. By  It  the  jnry  Is  told  that  It  Is  em- 
bezzlement to  frauciulently  remove  and  se- 
crete money  or  personal  property  with  which 
the  party  has  been  Intrusted,  for  the  purpose 
of  applying  it  to  hla  own  use,  while  In  Chap- 
lin T.  Lee,  supra,  it  Is  held  that  it  Is  essential 
to  constitute  the  crime  that  the  owner  should 
be  deprived  of  the  property  by  adverse  use  or 
holding.  That  Is,  the  secreting  of  money 
with  Intention  to  convert  It  is  not  embezzle- 
ment. There  must  be  an  actual  appropriation 
thereof.  Under  an  Information  charging  an 
actual  embezzlement,  proof  of  secreting  with 
Intent  to  embezzle  la  Insufflclent.  Beversed 
and  remanded. 


HAWTHOENE  v.  STATE. 
(Supreme  Court  of  Nebraska.    Oct.  1,  18%.) 

DbMURHER — CJOXTEMPT —  AFFIDAVIT  —  EVIDENCE— 

Reffsal  to  Pat  Money. 

1.  A  demurrer  searches  the  entire  record, 
and  judgment  diould  go  against  the  party  whose 
pleading  was  first  defective  in  substance.  How- 
er  V.  Aultman.  Miller  &  Co.,  42  N.  W.  1039.  27 
Neb.  251;  Oakley  v.  Valley  Co..  59  N.  W.  368, 
40  Neb.  000,  followed. 

2.  Id  a  proceeding  to  punlafa  for  an  alleged 
contempt,  not  committed  in  the  presence  of  the 
court,  the  affidavit  upon  which  the  proceeding 
is  based  is  jurisdictional,  and  it  must  affirma- 
tireiy  disclose  sufficient  facta  to  show  that  the 
case  is  one  over  which  the  court  has  jurisdic 
tion. 

3.  Unless  the  disobedience  of  an  order  of 
court  Is  willful,  there  is  no  contempt. 

4.  A  defendant  in  a  civil  action,  who  has 
failed  to  comply  with  an  order  of  court  directing 
the  payment  oy  him  of  a  certain  eum  of  money 
to  apply  on  a  judgment  recovered  therein 
against  him,  Is  not  liable  to  punishment  as  for 
contempt  In  zefnalng  to  comply  with  such  or- 
der, where  such  disobedience  was  not  willful, 
but  was  solely  on  accoant  of  his  being  insolvent, 
and  wholly  unable  to  pay  the  amount  In  the  or- 
der required. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Buffalo  county;  Hol- 
comb.  Judge. 

Complaint  by  the  state  of  Nebraska  against 
James  D.  Hawthorne  for  contempt.  Judg- 
ment of  guilty,  and  defendant  brings  error. 
Reversed. 

Mars  ton  &  Nevlns,  for  plaintiff  In  error. 
Calkins  &  Pratt  and  A.  8.  Churchill,  Atty. 
Gen.,  for  the  State. 

NORVAL,  G.  J.  This  was  a  proceeding  for 
contempt  of  court.  Instituted  In  tbe  county  court 
of  Buffalo  county,  resulting  lu  the  conviction 
and  sentence  of  tho  philntlff  In  error.  The 
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district  court,  on  a  review  of  the  proceedings, 
afflrined  the  judgmeut,  and  the  cause  was  re- 
moved to  this  court  by  petition  In  error.  The 
affidavit  of  Wiirren  Pnitt,  as  the  hasia  of  the 
proceedings,  alleges  tliai  on  the  19th  day  of 
November,  1S90  In  an  action  pending  in  the 
county  court  of  Buffalo  county,  wherein  the 
Rockford  Silver  Phite  Comiiany  was  plaintiff 
and  the  said  James  D.  Hawthorne  was  de- 
fendant,  the  said  county  court  entered  the  fol- 
lowing order:  "Now,  on  this  day,  in  open 
court,  the  parties  present  by  their  respective 
attorneys,  upon  mature  consideration  of  all 
the  evidence,  and  being  fully  advised  In  the 
premises,  it  is  ordered,  considered,  and  ad- 
judged by  me  tliat  the  said  J.  D.  Hawthorne 
apply  so  much  of  the  money  shown  by  his 
examination  as  in  Ills  possession  as  may  l>e 
necessary  to  the  satisfaction  of  the  judg- 
ment heretofore  obtained  In  the  county  court 
of  Buffalo  county,  Nebraska,  by  the  Rockford 
Silver  Plate  Co.  against  said  J.  D.  Hawthorne 
In  the  sum  of  $108.11,  with  Interest  at  seven 
per  cent,  from  May  15,  1SS9,  which  said 
jud;;ment  was  duly  transcrlpted  and  is  now 
on  file  in  the  office  of  the  clerk  of  the  district 
court  of  said  county;  and  that  he  pay  the 
costs  of  this  proceeding,  taxed  at  sheriff's 
fees,  85  cents;  stenographer's  fees,  $10;  and 
court  fees."  The  affidavit  further  alleges,  In 
effect,  that  the  said  Hawthorne  prosecuted 
error  from  this  order  to  the  district  court, 
where  the  same  was  affirmed,  and  the  clerk 
of  said  last-named  court.  In  accordance  with 
said  judgment  of  affirmance,  certified  the  de- 
cision to  the  county  court,  that  Its  order 
might  he  enforced;  that  a  certified  copy  of 
the  order  of  the  county  court  and  the  affirm- 
ance thereof  by  the  district  court  were  duly 
served  upon  said  Bawtliorne,  yet  he  has  dis- 
regarded the  orders  of  said  court  by  refusing 
to  comply  therewith,  and  still  refuses  to  pay 
said  money  into  said  court  as  required  there- 
by. To  the  affidavit  or  Information  the  plain- 
tiff In  error  ffied  the  following  answer,  to  wit: 
"Tliat  he  admits  all  the  allegations  and  orders 
set  forth  in  the  said  Information,  but  asserts 
his  utter  inability  to  comply  with  the  order 
of  the  court  with  reference  to  the  payment  of 
the  sum  of  money  named  in  said  Information. 
That  at  the  time  his  testimony  was  taken 
upon  which  the  said  order  was  made  he  was 
wiiolly  mistaken  as  to  the  amount  of  money 
la  his  hands,  or  belonging  to  him.  That  In 
truth  and  in  fact  the  amount  which  he  stated 
at  that  time  to  be  within  his  control,  to-wit, 
from  $180  to(P200,  was  not  In  money,  but  was 
In  outstanding  bills,  due  to  him  for  labor  done 
at  his  Iwnch,  but  which  he  expected  would  be 
paid  as  money  on  demand.  That,  had  such 
payments  l>een  made,  he  would  have  Ijeen 
able  to  comply  wltli  tlie  said  order  of  court; 
but  they  were  not  made,  and  are  still  outstand- 
ing, and  many  of  them  not  collectible.  But 
there  has  been  no  time  since  the  entry  of  said 
order  in  which  he  has  been  able  to  comply 
therewith.  That  he  is  the  bead  of  a  family, 
residing  with  the  same  in  said  connty,  and 


has  no  means  of  supporting  himself  and  fam- 
ily except  by  his  own  personal  labor;  and 
that  it  now  takes,  and  has  taken  since  said 
order  was  entered,  all  his  earnings  to  supiwrt 
himself  and  family.  That  he  disclaims  all 
Intention  on  his  part  either  to  disregard  or 
disobey  the  order  of  this  court,  and  has  not 
compiled  with  said  order  for  the  reason  that 
he  is  wholly  unable  to  do  sa  He  therefore 
asks  to  be  discharged  from  the  alleged  con- 
tempt of  cotut  in  not  complying  with  said  or- 
der." The  state  filed  a  general  demurrer  to 
the  answer,  which  the  county  court  sostatned. 
and  entered  an  order  adjudging  the  plaintiff 
in  ermr  guilty  of  contempt  of  court  as  char- 
ged, and  that  he  stand  committed  to  the  Jail 
of  the  county  until  he  comply  with  the  order 
of  tlie  court  which  he  had  disobeyed. 

The  demurrer  Is  predicated  upon  the  alogle 
ground  that  the  facts  set  up  in  the  answer  are 
Insufficient  to  excuse  him  from  complying 
with  the  order  of  the  county  court.  It  is  a 
familiar  rule  of  pleading  that  on  demurrer 
the  court  must  consider  the  entire  record,  and 
judgment  must  go  against  the  party  whose 
pleading  was  first  defective  In  substanco. 
Bennett  v.  Hargus,  1  Neb.  484;  Hower  v. 
Aultman,  Miller  &  Co.,  27  Neb.  251,  42  K.  W. 
1030;  Oakley  v.  Valley  Co.,  40  Neb.  900,  59 
N.  W.  3CS.  The  first  question,  therefore,  pre- 
sented for  consideration  is,  does  the  informa- 
tion y  affidavit  state  sufficient  facts  to  consti- 
tute a  contempt  over  which  the  county  court 
had  jurisdiction?  It  is  a  firmly  established 
doctrine  that  in  a  proceeding  to  punish  for 
an  alleged  contempt,  not  committed  in  the 
presence  of  the  court,  the  affidavit  on  which 
the  proceeding  is  based  Is  jurisdictional,  and 
all  the  facts  showing  tliat  the  case  Is  one  over 
which  the  court  has  jurisdiction  must  i>e  af- 
firmatively disclosedkby  the  affidavit  Gandy 
T.  State,  13  Neb.  445,  14  N.  W.  143;  Ludden 
V.  State,  31  Neb.  437,  48  N.  W.  61.  As  was 
said  by  Wallace,  J.,  In  Batchelder  v.  Moore. 
42  Oal.  412:  "The  power  of  a  court  to  punish 
for  an  alleged  contempt  of  Its  authority, 
though  undoubted.  Is  In  its  nature  arbitrary; 
and  its  exercise  Is  not  to  be  upheld,  except  un- 
der the  circumstances  and  in  the  manner  pre- 
scribed by  law.  It  is  essential  to  tlie  validity 
of  proceedings  in  contempt,  subjecting  a  par- 
ty to  a  fine  and  Imprisonment,  that  they  show 
a  case  In  point  of  jurisdiction  within  the  pro- 
visions of  law  by  which  such  proceedings  are 
autliorizcd,  for  mere  presumptions  and  in- 
tendments are  not  to  be  indulged  In  their 
support"  It  is  urged  In  the  brief  filed  by  thi* 
state  that  the  order  requiring  the  plaintiff  in 
error  to  pay  the  money  Into  court  to  apply 
upon  the  Judgment  recovered  against  him 
was  m^le  In  proceedings  In  aid  of  execution. 
Instituted  under  sections  533  and  534  of  the 
Code  of  Civil  Procedure.  If  this  contention 
is  well  founded,  the  record  before  us  falls  to 
disclose  the  fact.  We  may  surmise,  however, 
that  the  order  was  obtained  in  aid  of  execu- 
tion, and,  if  so  regarded,  bow  stands  the  case? 
By  section  D33  It  is  provided  that  when  aa 
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execution  sued  out  iqwn  a  Jodgxaent  Is  re- 
tnnud  unBRtisfled  In  whole  or  In  part,  a 
connty  Jndga  or  Judge  of  the  district  court  of 
the  county  to  which  the  execution  was  issued 
Is  authorized  to  issue  an  wder  requiring  the 
Judgment  debtor  to  appear  and  answer  con- 
cerning his  property,  before  such  Judge,  or 
referee  appointed  by  him,  at  a  time  and  place 
to  be  Bpecifled  In  such  oi-der.  The  next  sec- 
tion reads  as  follows:  "Sec.  534.  After  the 
Issuing  of  an  execution  gainst  property  and 
upon  proof  by  affldarlt  ot  the  Judgment  cred- 
itor or  otherwise,  to  the  satisfaction  of  the 
district  court,  or  a  Judge  thereof,  or  a  probate 
Judge  of  the  county  in  which  the  <H^er  may 
be  served,  that  the  Judgment  debtor  has  prq;)- 
«rty  which  he  unjustly  refuses  to  apply  to- 
wards the  satl^Bction  ot  the  Judgment,  such 
court  or  Judge  may,  by  order,  require  tbe 
Judgment  creditor  to  appear  at  a  Alme  and 
place  in  snld  county  to  answer  concerning 
the  same.  And -such  proceedings  may  there- 
upon be  bad  for  the  application  of  the  prc^ 
erty  of  the  judgment  debtor  towards  tbe  sat- 
isfaction of  the  judgment  as  are  prescribed  in 
this  chapter."  It  will  be  observed  that  tbe 
affidavit  of  Mr.  Pratt,  which  is  tbe  founda- 
tion of  tbe  contempt  proceedings,  does  not  al- 
lege, nor  does  tbe  record  before  us  disclose, 
that  any  execution  was  ever  issued  upon  tbe 
Judgment  in  the  case  of  the  Rockford  Silver 
Plate  Company  against  James  D.  Hawthorne, 
or,  If  one  was  issued,  that  It  was  ever  re- 
turned unsatisfied.  Furthermore,  the  affida- 
vit does  not  aver  tliat  It  Is  in  the  power  of  the 
plaintiff  in  error  to  comply  witb  the  order  of 
the  court,  nor  does  It  allege  that  proof  by  affi- 
davit or  otherwise  was  made  to  the  county 
Judge  tliat  Mr.  Hawthorne  "has  property 
which  he  unjustly  refuses  to  apply  towarite 
the  satisfaction  of  the  judgment  rendered 
against  him."  It  therefore  follows  that  the 
affidavit  In  this  case  is  fatally  defective,  and 
the  order  of  the  county  Judge  to  which  the 
plaintiff  In  error  refuses  to  yield  obedience  Is 
void,  because  such  judge  bad  no  jurisdiction 
to  make  tbe  same. 

Again,  the  answer  of  the  plaintiff  in  error 
shows  that  bis  disobedience  of  the  order  was 
not  willful  or  contumacious,  but  was  occa- 
sioned by  his  not  having  the  property  or  mon- 
ey wherewith  to  satisfy  tbe  Judgment,  and 
for  this  reason  he  was  entitled  to  be  dischar- 
ged. A  rule  for  contempt  for  failure  to  pay 
a  sum  of  money  Into  court  will  be  discharged 
when  It  Is  made  clearly  to  appear  that  at  the 
time  the  proceedings  in  contempt  were  com- 
menced, and  ever  since.  It  was  not  within  his 
power  to  make  the  payment,  unless  it  is  dis- 
closed that  the  party  lias  disabled  hlmadf 
from  paying.  Adams  v.  Haskell.  6  Cal.  316; 
Cochran  v.  Ingersoll,  13  Hun,  368;  Ockers- 
hausen  v.  Ockershausen,  59  Hun,  200,  13  N. 
Y.  Supp.  300;  Kane  v.  Haywood,  66  N.  C.  1; 
Pain  V.  Pain,  80  N.  C.  322;  Martin  v.  Burg- 
wyn  (Ga.)  13  S.  E.  9r>8;  Hogue  v,  Hayes, 
53  lo^a.  377,  5  N.  W.  54t;  O'Callaghan  v. 
O'Callagban,  (SO  IIL  552.   The  Iowa  case  cited 


above  is  on  all  fours  with  tbe  one  at  bar.  In 
a  proceeding  In  aid  of  execution,  Hogue,  tbe 
Judgment  debtor,  was  ordered  by  Hayes,  as 
Jndge  of  the  district  court,  to  pay  over  to  the 
sheriff  9100,  and  deposit  with  the  clerk  of  the 
court  certain  notes  to  apply  on  a  judgment. 
Having  failed  to  comply  with  this  order,  on 
application  of  the  judgment  creditor,  an  at- 
tachment was  Issued  against  Hogue  to  show 
cause  why  he  shoidd  not  be  punished  for  con- 
tempt of  court.  He  filed  an  answer,  denying 
all  contempt  of  court,  and  showing  that  prior 
to  the  making  of  the  order  to  pay  the  money 
he  had  paid  out  the  same,  and  that  the  notes 
bad  been  negotiated,  and  had  not  been  In  his 
control,  and  tiiat  it  was  impossible  for  bim  to 
comply  with  tbe  order  of  court  by  producing 
and  depositing  them.  A  demurrer  was  inter- 
posed to  the  answer,  which  was  sustained, 
and  Hogue  was  adjudged  guilty  of  contempt 
of  court.  Upon  a  review  of  the  proceedings, 
Adams,  C.  J.,  in  delivering  tbe  (pinion  of  the 
court,  uses  the  following  apposite  language: 
"The  answer  shows  that  tbe  money  was  paid 
out  before  the  order  was  made,  and  tbe  notes 
are  not  within  the  plaintiff's  control.  Such 
being  the  fact.  It  was,  of  course.  Impossible 
to  obey  the  order,  and  it  follows  that  In  toil- 
ing to  ot>cy  It  there  was  no  actual  contempt. 
The  defendant  insists,  however,  that  it  is  im- 
material whetlter  the  tiling  ordered  to  t>e 
done  was  Impossible  or  not,  or  whether  there 
was  any  actual  contempt  or  not;  that,  if  the 
order  was  impossible  to  be  performed.  It 
should  have  been  superseded  by  an  appeal, 
and,  as  tliat  was  not  done,  the  plaintiff  should 
be  imprisoned  as  for  a  contempt.  The  argu- 
ment is  that  plaintiff  cannot  be  heard  to  set 
up  the  Impossibility  of  obeying  tbe  order 
wltiiout  Impeaching,  incidentally  at  least,  the 
correctness  of  the  order,  and  that  tliat  cannot 
be  done  in  this  way.  The  argument  has  tbe 
merit  of  being  plausible,  but  we  are  unable  to 
conclude  it  is  sound.  It  would  result  that  a 
person  is  liable  to  be  Imprisoned  for  life  for 
failing  to  do  an  impossible  thing,  and  merely 
opon  the  ground  that  he  is  estopped  from 
showing  that  it  is  Impossible.  In  our  opin- 
ion, the  conclusiveness  of  the  correctness  of 
the  order  dues  not  reach  so  far  as  to  preclude 
the  plaintiff,  upon  a  proceeding  for  an  alleged 
contempt,  from  showing  that  there  was  no 
contempt  In  fact.  The  maintenance  of  the 
dignity  of  the  court  does  not  require  the  pun- 
ishment of  a  person  aa  for  a  contempt  which 
had  no  existence  In  fact,  nor  are  the  rights  of 
the  creditors  subserved  In  such  case.  We 
think  that  the  judgment  of  the  district  court 
cannot  he  sustained,  and  that  the  order  of 
commitment  should  be  set  nHlde."  The  cases 
cited  above  are  equally  in  point  with  the  one 
from  which  the  foivgoing  excerpt  was  taken. 
Construing  the  answer  of  Hawthorne  to  the 
rule  to  show  cause  In  the  light  of  these  deci- 
sions, there  is  no  room  for  doubt  that  the  or- 
der committing  the  plaintiff  In  error  to  jail 
should  he  vacated  and  set  aside,  since  it  is 
manifest  that  be  Is  entirely  unat>Ie  to  comply 


Digitized  by  Google 


NORTHWBSTERN  RBFORTBB.  Vol.  61. 


(Neb. 


«ltb  the  order  of  tbe  county  roiirt  for  the  pay- 
ment of  money.  Courts  will  not  require  of  a 
party  an  Impoeslbllity.  There  has  been  no 
willful  disobedience  of  a  lawful  order,  hence 
no  contempt  of  court  has  been  committed. 
The  Judgment  of  the  district  court  la  reversed, 
and  the  order  of  commitment  set  aside.  Re- 
versed- 


CHAPMAN  T.  OARBER. 
(Supreme  Court  of  Nebraska.    Oct.  1,  1805.) 

COXTRIBUTIOK  AMONG  SKKF-TIES  —  PaTMEST  Or 
Note  bt  Rrmovai- 

1.  If  a  note  sijcned  by  a  principal  and  two 
or  more'Buretie»  is  discharged  by  tlie  execution 
and  delivery  of  a  new  note  executed  by  the 
[irinoipa)  and  one  of  the  sureties,  and  the  sure- 
ty is  forced  to  pay  the  last  note,  this  does  not 
entitle  bim  to,  and  ho  cannot,  compel  bis  cosure- 
ty or  cosurt'tits  on  the  first  note  to  contribute. 
The  execution  and  delivery  of  the  aecoud  note 
was  not  a  payment  of  the  first  note  by  the 
surety  alone.  It  but  effected  a  change  in  the 
form  of  contract. 

2.  A  promissory  note,  to  be  executed  for 
the  purpose  of  diBchargiug  a  prior  note  siimed 
by  the  principal  and  two  sureties,  was  presented 
by  the  printipal  maker  to  one  of  the  sureties 
for  his  signature,  it  then  bearing  the  signatures 
of  the  prininpal  and  other  surety  on  the  prior 
note.  Sdd.  ia  the  sbaence  of  any  agreement 
or  understanding  with  his  cosurety  OD  the  prior 
note  in  regard  to  his  Rigning  the  second  note  as 
surety,  he  had  the  right  to  refuse  to  sign  tbe 
second  note,  or  he  could  sign  it  in  such  manner 
as  to  limit  or  modify  his  liability,  and  make  it 
other  than  that  of  a  surety,  and.  if  he  did  so 
sign  it,  the  surety,  being  compelled  to  pay  it, 
could  not  exact  contribution  from  him. 

'S.  The  opinion  in  tbe  case  of  Stnmp  v.  Bank. 
39  N.  W.  433.  24  Neb.  522,  examined  and  dio- 
tinguishod. 
{Syllabus  by  the  Court.) 

Error  to  district  court,  Lancaster  county; 
Tlbbets,  Judge. 

Action  by  George  B.  Chapman  against  W. 
S.  Garber.  Defendant  had  judgment,  and 
plaintiff  brin^  error.  Affirmed. 

Davis  &Hibner,  for  plaintiff  In  error.  Reese 
&  GUkeson,  for  defendant  in  error. 

HARRISON,  J.  The  plaintiff  In  this  action 
stated  in  his  petition,  in  SHlratance.  that  AL 
E.  Evans,  as  principal,  and  the  plaintiff  and 
defendant,  as  sureties,  of  date  July  13,  1889, 
slsmed  and  delivered  to  the  Capital  National 
Bank  a  promissory  note,  in  the  sum  of  $300, 
payable  00  days  after  date;  that  the  note 
was  not  paid  at  Its  maturity,  but  was  re- 
newed, and  the  time  of  payment  extended, 
three  several  times,  the  last  of  which  renew- 
als was  of  date  November  17,  1890,  anu  be- 
fore maturity  of  the  hist  of  tbe  renewal  notes 
the  principal.  AI,  E.  Evans,  became  Insolvent, 
and  abst-ondcd  from  or  left  the  state,  and  on 
tbe  20th  day  of  Ncn-eniber  tlie  plaintiff  paid 
tbe  amount  of  Indebtedness.  The  relief 
prayed  for  was  Judgment  for  SiriO,  or  one- 
half  the  amount  paid,  with  Interest,  or  for 
eontrlbution  as  cosurety.  The  defendant.  In 
his  answer,  admitted  tAgnlng  as  surety  Qie 
note  declared  upon  In  plaintiff's  petition,  de- 


nied that  there  were  any  renewals  of  It.  and 
further  pleaded  that  It  was  paid  in  full  by 
the  principal  maker,  and  that  the  other  notes, 
which  were  signed  by  plaintiff  and  defend- 
ant  as  sureties  for  Evans,  were  by  blm  paid; 
that  on  August  16,  1800,  Evans,  as  principal, 
and  plaintiff,  as  surety,  signed  a  note  In 
favor  of  the  Capital  National  Bank  for  tb» 
smn  of  $300,  payable  00  days  after  date, 
which  the  defendant  also  signed  as  foUoWB, 
*'W.  S.  Garber.  fniarantylng  note  good  and 
collectible."  and  not  as  surety;  that  thia  note 
was  paid  November  26, 1880,  by  the  plalntlfT, 
and  he  has  sued  the  defendant  In  this  action 
for  one-half  of  the  amount  then  paid.  Tbe 
reply  of  plaintiff  is  as  foUows:  "Comes  now 
the  plaintiff,  and,  for  reply  to  the  defendant's 
answer  herein  filed.  (1)  admits  that  tbe  de- 
fendant signed  sold  note  as  surety  and  co- 
surety Ath  the  plaintiff,  but  denies  that  said 
note  was  paid  by  Al.  E.  Evans,  and  alleges 
that  said  note  was  never  paid,  but  was  re- 
newed from  time  to  time  nntil  the  same  was 
paid  by  this  plaintiff,  as  alleged  In  his  peti- 
tion, and  denies  each  and  every  allegation  of 
new  matter  In  said  answer  set  forth."  rrbe 
result  of  a  trial  In  the  district  court,  a  Jury 
being  waived,  was  a  judgment  for  defendant, 
to  reverse  which  Is  tbe  object  of  this  error 
proceeding  In  this  court  on  behalf  of  plalntllT. 

It  appears  from  the  evidence:  That  the  four 
notes  were  executed  end  delivered  to  the 
bank,  and  that  th%  second  was  a  renewal  or 
payment  of  the  first;  the  third,  of  the  sec- 
ond; and  the  fonrtb,  of  tbe  third.  That  the 
first,  second,  and  third  were  signed  by  plain- 
tiff and  defendant  as  sureties  for  Al.  E. 
Evans,  the  principal  maker.  That  tbe  fourth 
was  signed  by  the  principal,  and  presented 
to  the  plaintiff,  who  signed  and  gnve  It  to 
the  prlncl])al,  who  presented  It  to  defend- 
ant for  signing.  That  defendant  refused  to 
attach  his  signature  to  It,  In  the  relation  of 
surety,  but  did  sign  It  in  tbe  manner  we  have 
hereinbefore  Indicated,  after  which  the  note 
was  delivered  to  the  bank,  and  the  third  of 
the  series  canceled  and  surrendered  to  tbe 
parties.  It  does  not  appear  that  there  was 
any  understanding  or  agreement  between 
plaintiff  and  defendant  In  regard  to  signing 
the  notes,  and  their  relative  rights  and  posi- 
tions created  or  to  be  established  thereon. 

It  Is  urged  by  counsel  for  plaintiff  that  If 
tbe  indebtedness  evidenced  by  the  third  note 
was  extlngulslied  or  paid  by  the  execution 
and  delivery  to  the  bank  of  the  fourth,  Inas- 
much as  plaintiff  signed  tbe  last  note  as  sure- 
ty, and  It  paid  the  tbird,  on  which  the  de- 
fendant was  his  cosurety,  the  liability  of  tbe 
defendant  to  contribute  to  tbe  payment  was 
established  by  such  satisfaction  of  the  third 
note.  This  argument  In  behalf  of  [dalutlfr  1e 
not  sound,  and  the  position  assumed  Is  un 
tenable.  If  the  fourth  note,  or  the  one  by 
which  the  third  was  paid,  had  been  tbe  Indi- 
vidual note  of  the  plaintiff,  it  would  have 
been  a  payment  by  him,  and  would  have  en- 
titled him  to  contribution  frran  dtfentlant^ 
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but  the  fourth  note,  being  the  obligation  of 
tlie  principal  debtor  and  the  plalntlCf,  and 
also  signed  by  defendant,  was  not  a  payment 
of  the  debt  by  plaintiff,  and  did  not  create 
the  right  In  him  to  call  upon  the  defendant 
for  contribution.  Bell  v.  Boyd  (Tex.  Sop.) 
13  S.  W.  232,  the  doctrine  In  which  is  re- 
ferred to  with  approval  In  Smith  v.  Mason 
(NebJ  63  N.  W.  42. 

It  Is  further  contended  by  counsel  for  plain- 
tiff that  Inasmuch  as  plaintiff  and  defendant 
bad  signed  the  first  note  as  cosureties,  and 
created  the  liabilities  each  to  the  other  by 
such  act  of  signing,  it  was  not  competent  or 
within  the  power  of  defendant  to  alter  or 
modify  the  existing  liability,  as  lietween  him 
and  his  cosurety.  Here  we  will  again  call 
attention  to  the  facts  attending  the  execution 
of  the  fourth  note,  or  last  of  the  series  which 
figured  in  the  transactionB  out  of  which  arose 
the  present  controversy.  There  was  no  agree- 
ment or  understanding  lietween  plaintiff  and 
defendant  in  regard  to  signing  any  of  the 
notes.  When  the  last  one  was  executed,  the 
principal  and  plaintiff  attached  their  eigna^ 
tures  to  it,  and  It  was  then  intrusted  to  the 
principal,  to  obtain  that  of  the  defendant, 
who  refused  to  again  sign  as  surety,  but  sign- 
ed it  In  the  manner  herein  shown,  and  not 
so  as  to  be  liable  to  plaintiff  as  a  cosurety; 
and  the  note  was  then  deUvered  to  the  tiank, 
and  the  third  of  tlie  notes  given  was  canceled 
and  surrendered,  and  this  one  took  Its  place. 
The  defendant  had  the  right  to  refuse  to 
sign  the  last  note,  or  to  sign  it  in  the  manner 
or  with  such  restrictions  as  to  liability  as 
lie  chose  or  desired  to  make,  and  the  plain- 
tiff cannot  recover  against  him,  in  this  ac- 
tion, as  a  cosurety. 

We  are  cited  by  counsel  for  plaintiff  to  the 
case  of  Stump  t.  Bank,  24  Neb.  522,  39  N.  W. 
433;  and  it  is  insisted  that  the  rule  therein 
announced  Is  applicable  to  the  facts  and  dr- 
cumstances  developed  In  the  case  at  l>ar, 
and  decisive  of  the  questions  inrolved.  A 
careful  reading  of  the  case  referred  to  con- 
vinces us  that  it  does  not  conflict  with  the 
rule  announced  herdn.  It  must  be  borne  In 
mind  that  in  all  cases  of  this  nature  the  actual 
Intention  of  the  parties  to  an  Instrument,  or 
the  actual  relationship  which  exists,  may  be 
Bhown,  regardless  of  the  form  which  the  trans- 
action may  have  assumed,  or  which  may  have 
been  attempted  to  place  upon  it;  and  in  the 
ease  of  Stump  t.  Bank,  rapra,  this  doctrine 
was  applied:  that  there  were  no  facts  proved 
tending  to  establish  a  change  In  the  relation- 
ship between  the  parties  litigant  at  the  mak- 
ing and  indorsing  of  the  first  note,  prior  to 
or  at  any  renewal  of  it,  the  change  made 
being  merely  In  a  matter  of  form.  In  the 
case  at  bar  the  facts  show  both  an  Intention 
to  change  the  rdatlonshlp.  and  an  expression 
of  the  intention  In  the  form  of  signature,  and 
to  make  a  cAumge  whldi  It  was  entirely  com- 
petent and  within  the  power  of  defendant  to 

nuke.  If  he  so  deirired.  The  Judgment  of  the 
district  court  la  affirmed. 


JOHNSON  T.  PARROTTH  et  al. 
(Supreme  Court  of  Nebraska.    Oct  1,  1895.> 

APPHALABLB  JuDOMSXTS  and  OrDBRB  —  COLUT- 

BRAL  Attack— Crbditoks*  Bill. 

L  The  supreme  court  is  one  of  limited  ju- 
risdiction, both  original  and  appellate.  Its  orig- 
inal juriBdlctiOQ  is  prescribed  and  limited  by  the 
conBtitutioa,  and  its  appellate  jurisdiction  Is 
prescribed  and  limited  by  statute. 

2.  An  order  of  the  district  conrt,  setting 
aside  the  verdict  of  a  Jury  and  granting  a  new 
trial  during  the  term  at  which  the  verdict  is 
returned,  and  before  judgmeot.  Is  not  a  fiuni 
order,  and  therefore  not  reviewable  by  proceed- 
ings in  error.  Artman  v.  Manufacturing  Co., 
20  N.  W.  873,  16  Neb.  572. 

3.  The  foundation  of  every  creditors'  bill 
is  an  unim pen ch able  judgment;  and  the  plain- 
tiff who  exhibits  such  bill  as  a  condition  preced- 
ent to  his  right  to  relief  is  reouired  to  plead 
and  prove  bia  ownership  of  a  valid  and  unsatis- 
fied judgment. 

4.  Johnson  sued  Parrotte  for  damages  In 
a  district  court  The  jnry  returned  a  verdict 
in  favor  of  Jolioson.  and  Parrotte  filed  a  motion 
for  a  new  trial.  Pending  the  ruUng'of  the  dis- 
trict court  on  this  motion,  theparties  entered 
into  a  stipulation  as  follows:  "That  if  the  conrt 
shall  grant  a  new  trial  herein,  that  the  said 
plaintiff  ipay  review  said  order  granting  a  new 
trial  by  petition  in  error  to  the  supreme  conrt; 
and  that,  if  said  supreme  court  shall  confirm 
said  order  granting  a  new  trial,  that  judgment 
absolute  shall  be  rendered  against  the  plaintifiE, 
dismissing  said  action,  with  .costs;  but,  if  said 
supreme  court  reverse  said  order,  then  judg- 
ment absolute  shall  be  rendered  against  the  de- 
fendant for  amount  of  verdict  and  costs  herein." 
The  district  court  sustained  Parrotte's  motion 
for  a  new  trial.  Johnson  then  prosecuted  a  pe- 
tition in  error  to  the  supreme  conrt,  which  re- 
versed the  order  of  the  district  court,  and,  io 
pursuance  of  said  stipulation,  rendered  a  per- 
sonal judgment  in  favor  of  Johnson  and  against 
Parrotte  for  the  amount  found  by  the  jury. 
This  judgment  Johnson  snbeeqnently  made  the 
basis  of  a  credi^'ors'  bill  in  the  district  conrt, 
and  obtained  a  decree  canceling  as  fraudulent 
the  conveyance  of  certain  real  estate,  made  by 
ParrottP,  nnd  snbiecting  such  rpal  estate  to  the 
iwyment  of  said  Jndnnent  On  appeal  of  Par- 
rotte irom  this  decree,  held:  (1)  That  it  was  not 
enough  that  this  court  rendered  the  judgment 
after  reversing  the  order  made  by  the  district 
court:  that  such  order  of  the  district  court 
must  have  been  a  final  order,  to  invest  this 
court  with  jurisdirtion  to  review  it.  (2)  That 
the  order  of  the  district  court  sustaining  Par- 
rotte's motion  for  a  new  trial  was  not  a  final 
order,  within  the  meaning  of  section  581,  Code 
Civ.  Proc.  {section  6173,  Comp.  SL  1895).  (3> 
That  the  supreme  court  had  no  original  juris- 
diction, and  acquired  no  sppollate  jurisdiction, 
of  the  suit  of  Johnson  v.  Parrotte,  and  there- 
fore its  Judgment  was  void.  (4)  That  Parrotte, 
neither  by  reason  of  having  been  a  party  to  the 
stipulation  aforesaid,  nor  by  reason  of  hav- 
ing had  in  the  district  court  and  in  the  sn- 
preme  court  a  suit  in  eqnity  for  a  new  trial  of 
the  original  action,  bad  not  estopped  himself 
from  assailing  this  judgment  aa  void.  <5)  A 
void  judgment  is  in  reauty  no  judgment  at  all. 
It  Is  a  mere  nnllity.  It  it  snpported  by  no  pre- 
sumptions, and  may  he  Impeached  in  any  ac- 
tion, direct  or  collateral.  1  Black,  Judinn.  I 
17a  — •  w 

(SyRabna  by  the  Court) 

Appeal  and  error  from  district  oonrt,  Btif' 
falo  county;  Holcomb,  Judge. 

Creditors'  bill  by  John  Johnson  against 
Marcus  Lb  Parrotte  and  others.  Plaintiff 
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had  decree,  and  defendants  appeal,  and  as- 
sign error.  Reversed. 

F.  Q.  Hamer,  for  appellants.  Dryden  ft 

Main,  for  appellee. 

RAGAN,  C.  The  facts  necessary  to  an  un- 
dei-staudiug  of  this  case  are  briefly  as  tol- 
\owa:  Some  years  ago,  in  the  district  court 
of  Buffalo  county,  John  Johnson  sued  Mar- 
cus L.  Parrotte  ut  law  for  damages  for  the 
latter'a  alleged  misrepresentation  of  some 
sheep  sold  by  him  to  Johnson,  who  bad  a 
verdict,  and  Parrotte  filed  a  motion  for  a 
new  trial.  Pending  the  ruling  of  the  dis- 
trict court  upon  Parrotte's  motion  for  a  new 
trial,  the  parties  entered  Into  a  stipulation 
as  follows:  "That  if  the  court  [district  court] 
shall  grant  a  new  trial  therein,  that  the  said 
plaintiff  may  review  said  order  granting  a 
new  trial  by  petition  in  error  to  the  supreme 
court;  and  that.  If  said  supreme  court  shall 
confirm  s{itd  order  granting  a  new  trial,  that 
Judgment  absolute  shall  be  rendered  against 
the  plaintiff,  dismissing  said  action,  with 
«ostB;  but,  if  said  supreme  court  reverse 
said  order,  then  judgment  absolute  shall  be 
rendered  against  the  defendant  for  amount 
of  verdict  and  costs  herein."  This  stipula- 
tion was  incorporated  In  the  record  of  the 
case  on  trial  In  the  district  court,  and  that 
court  thereupon  sustained  Parrotte's  motion 
for  a  new  trial,  but  rendered  no  Judgment 
dismissing  Johnson's  action.  Johnson  then 
prosecuteil  a  petition  In  entir  to  the  surirt^iue 
court;  to  reverse  the  order  of  the  district 
court  granting  Parrotte  a  new  trial,  and  the 
supreme  court  reversed  that  order,  and.  In 
purauance  of  the  stipulation  above,  rendered 
a  money  judgment  In  favor  of  Johnson  and 
against  Parrotte  for  $081.50.  See  Johnson  t. 
Parrotte,  23  Neb.  232,  30  N.  W.  497.  The 
Judgment  of  this  court  In  the  case  was  by 
mandate  certified  to  the  district  court  of 
Buffalo  county.  SuLseqi  ently  Johnson  caus- 
ed an  execution  to  be  issued  out  of  the  of- 
fice of  the  clerk  of  thn  district  court  of  Buf- 
falo county  (this  execution  was  based  on  the 
mandate  sent  down  by  this  court  In  the 
case  al)0ve  mentioned),  and  levied  upon  cot- 
taln  real  estate  alleged  to  have  been  the 
property  of  Parrotte  at  the  time  of  the  ren- 
dition of  the  jadgment  in  the  case  by  the 
supreme  court  The  execution  not  having 
been  returned  satisfied,  Johnson  brought 
this  suit  In  equity  (a  creditors'  bill)  against 
Parrotte  and  others  -to  the  district  court  of 
Buffalo  county,  to  have  declared  fraudulent 
and  TOld,  and  have  set  aside,  certain  convey- 
ances made  of  certain  real  estate  by  Par- 
rotte subsequent  to  the  date  of  the  rendition 
of  the  verdict  above  mentioned  in  the  dis- 
trict court  of  Buffalo  county  in  the  law  ac- 
tion of  Johnson  against  Parrotte.  Johnson 
had  a  decree,  as  ptayed  for  In  his  petition 
In  equity.aml  I*urn>itc  has  brought  the  same 
here  fur  review.  It  will  thus  be  seen  that 
the  creditors'  bill  of  Johnson  and  the  decree 


of  the  district  court  undw  review  bave  for 
tbeir  foundation  the  Judgment  of  this  coort 
pronounced  In  Johnstm  r.  Parrotte  Iq  pursu- 
ance of  the  stipulation  quoted  above.  Did 
the  supreme  court  have  any  Jurisdiction  to 
render  that  Judgment?  Section  2,  art.  6, 
Const  (section  '204,  Comp.  St  1S!>5),  provides 
that  "the  supreme  court  •  •  •  shall  have 
original  Jurisdiction  In  cases  relating  to  tlie 
revenue,  civil  cases  In  which  the  state  shall 
be  a  party,  mandamus,  quo  warranto,  ha- 
beas  corpus,  and  such  appellate  JariadlctloD 
as  may  be  provided  by  law."  Section  5-^, 
Code  Civ.  Proc.  (section  6174,  Gomp.  St 
180o),  provides  that  "a  judgment  rendered  or 
a  flaal  order  made  by,  the  district  court, 
may  be  reversed,  vacated,  or  modified  by 
the  supreme  court,  for  errors  appearing  on 
the  record."  And  section  681,  Cotle  GIv. 
Proc.  (section  G173,  Comp.  St  1895),  provides 
that  "an  order  affecting  a  substantial  right 
in  an  action,  when  such  order  in  effect  deter- 
mines the  action  and  prevents  a  jutlgment. 
and  an  order  affecting  a  substantial  right 
made  in  a  special  proceeding,  or  upon  a 
summary  application  In  an  action  after 
Judgment,  is  a  final  order  wbicb  may  be  va- 
cated, modified,  or  reversed,  as  provided  Id 
tills  title."  And  section  5&4,  Code  GIt.  Proe. 
(section  ttlSa,  Contp.  St.  1895),  provides  that 
"when  a  Judgment  or  final  order  shall  be 
reversed  either  In  whole  or  In  part.  In  the 
,  supreme  court  the  court  reversing  the  same 
BluUI  proceed  to  render  such  Jndf^ment  as 
the  court  below  should  have  rendered,  or  re- 
maud  the  cause  to  the  court  below  for  snch 
judgment  *  •  •"  It  will  thus  be  seen 
that  the  supreme  court  Is  tme  of  limited  Jn- 
rlsdictlon,  both  original  and  appellate,  in 
original  Jurisdiction  Is  prescribed  and  limit- 
ed by  the  constitution,  and  Its  appellate  Ju- 
risdiction prescribed  and  limited  by  statute. 
It  Is  scarcely  necessary  to  remark  ibat  the 
original  damage  suit  of  Johnson  v.  Parrotte, 
brought  to  the  district  conrt  of  Buffalo  coun- 
ty, was  not  a  case  which  related  to  tbe  rev- 
enue, nor  a  civil  case  to  which  the  state  was 
a  party,  nor  a  mandamus,  quo  warranto,  or 
habeas  corpus  proceeding,  and  that  there- 
fore, the  supreme  court  would  have  been 
and  was  without  any  original  JurisdlcUcv 
whatever  to  hear  and  determine  that  caw. 
And,  had  Johnson  brought  his  damage  soil 
against  Parrotte  to  tbe  supreme  court  In  the 
flrat  Instance,  that  tribunal  would  have  had 
no  Jurisdiction  over  the  subject-matter  of 
the  action,  and  any  Judgment  pronounced  bf 
It  therein  would  have  heea  a  nullity. 

Did  the  supreme  court  acquire  Jurisdiction 
of  the  case  by  the  error  proceeding  prosecut- 
ed by  Johnstm  firom  the  order  of  the  district 
court  sustaining  Parrotte's  motion  for  a  new 
trial?  The  answer  to  this  question  depmda 
upon  whether  the  order  of  the  district  court 
granting  Parrotte's  new  trial  was  a  final  or- 
der, within  the  meaning  of  sections  tSi,  SSSi 
and  5B4  of  the  Code  of  Civil  Procednre,  abovr 
qnoted.   ^ese  sections  have  been  r^>ested- 
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ly  construed  by  thia  court,  and  it  bas  been 
DDiforoiIy  held  tbat  an  order,  to  be  final, 
must  dispose  of  the  whole  merits  of  the  case 
on  trial,  and  leave  nothing  for  the  further  de- 
termination of  the  lower  court  Smith  t. 
Sahler,  1  Neb.  310.  In  Brown  v.  Edgerton, 
14  Neb.  453,  Ifl  N.  W.  474,  It  was  held  that 
"an  order  of  the  dtstfict  court,  vacating  Its 
own  Judgment  during  the  term  at  which  It 
was  rendered.  Is  not  a  final  order,  and  there- 
fore Is  not  reviewable  by  proceedings  in  er- 
ror." In  Artman  v.  Manufacturing  Co.,  1ft 
Neb.  572.  20  N.  W.  873,  It  was  held  that  "an 
order  of  the  district  court,  setting  aside  the 
verdict  of  a  Jury,  and  granting  a  new  trial 
during  the  term  at  which  the  verdict  Is  re- 
tamed,  and  before  Judgmeut,  Is  not  a  final 
order,  and  therefore  not  reviewable  by  pro- 
ceedings in  error."  See,  also,  Gapen  v.  Bret- 
temitz.  31  Neb.  302,  47  N.  W.  918.  And  final- 
ly. In  the  very  case  In  which  the  supreme 
court  assumed  to  render  the  Judgment  made 
the  basis  of  the  case  under  review,  the  court 
Bflid:  "The  decision  of  the  district  court  Id 
sustaining  a  motion  for  a  new  trial  after  the 
cause  has  been  tried  to  a  Jury  and  verdict 
returned  Is  not  a  subject  for  review  until 
after  a  final  Judgment  Is  rendered  In  a 
cause."  Johnson  v.  Parrotte,  23  Neb.  232, 
M  N.  W.  497.  We  conclude,  therefore,  that 
the  sop  rem  e  court  was  without  appellate  Ju- 
risdiction to  render  the  Judgment  made  the 
basis  of  the  present  action;  and  tbat  Its 
Judgment  was  not  voidable,  but  absolutely 
void.  It  Is  not  enongh  tbat  the  Judgment 
rendered  by  this  court  was  rendered  by  It 
after  reversing  the  order  under  review  made 
by  the  district  court  Such  order  must  have 
been  a  final  order,  to  Invest  this  court  with 
Jurisdiction  to  review  It;  and,  since  the  or- 
der ot  the  district  court  granting  Parrotte  a 
new  trial  was  not  a  final  order,  within  the 
meaning  of  the  statute,  we  conclude  that  the 
supreme  court  never  acquired  even  appellate 
Juilsdictlon  of  that  case,  and  that  the  Judg- 
ment pronounced  by  It  therein  was  and  la 
a  nullity. 

It  is  Insisted  by  the  appellee  tbat  the  Judg- 
ment Is  not  open  to  collateral  attack;  that 
the  appellant  by  reason  of  being  a  party  to 
the  stipulation  aforesaid,  or  by  reaaon  of  cer- 
tain equity  proceedings  brought  in  and  had 
by  him  in  the  district  court  of  Buffalo  coun- 
ty and  in  this  court  tac  a  new  trial  of  the 
original  action  after  the  supreme  court  had 
rendered  the  Judgment,  Is  now  estopped  from 
assailing  the  judgment  on  which  this  action 
is  based  as  beluf;  void.  "Now,  a  void  juag- 
ment  la  in  realUy  no  Judgment  at  all.  it  is 
a  mere  nullity.  It  is  attended  by  none  of 
the  couseqnences  of  a  valid  adjudication,  nor 
Is  it  entitled  to  the  respect  accorded  to  one. 
It  can  neither  affect  impair,  nor  create  rights. 
As  to  the  person  against  whom  it  professeB 
to  be  rendered,  it  binds  him  in  no  degree 
whatever.  It  Las  no  effect  as  a  lien  upon 
his  pn^rty.  It  does  not  raise  an  estoppel 
against  hinou   Aa  to  the  person  in  whose  ia.- 


vor  It  professes  to  be,  It  places  him  in  no 
better  position  than  be  occupied  before.  It 
gives  him  no  new  right,  but  an  attempt  to 
enforce  It  will  place  him  In  peril.  As  to 
third  persons,  It  can  neither  be  a  source  of  ti- 
tle nor  an  Impediment  in  the  way  of  enfor' 
cing  their  claims.  It  is  not  necessary  to  take 
any  steps  to  have  It  reversed,  vacated,  or  set 
aside.  But  whenever  it  Is  brought  up  against 
the  party,  he  may  assail  Its  pretensions,  and 
show  Its  worthlessness.  It  is  supported  by 
no  presumptions,  and  may  be  impeached  Id 
any  action,  direct  or  collateral."  1  Black, 
Judgm.  S 170.  But  for  Parrotte  to  assert  that 
this  Judgmeut  Is  void  Is  not  to  attack  It  col- 
laterally, as  the  basis  of  every  creditors'  bill 
is  an  unimpeachable  Judgment;  and  John- 
son, in  this  case,  as  a  condition  precedent  to 
his  rl^bt  to  the  relief  for  which  be  prayed 
In  his  petition,  was  required  to  plead  and 
prove  bis  ownership  of  a  valid  and  unsatis- 
fied Judgment.  He  has  done  neither.  The 
petition  Itself  does  not  state  a  cause  of  ac- 
tion. It  alleges  the  bringing  of  the  damage 
suit  of  Johnson  v.  Parrotte  to  the  district 
court  of  Buffalo  county,  the  return  of  a  ver- 
dict in  that  action  In  favor  of  Johnson,  the 
stipulation  of  the  parties,  the  sustaining  by 
the  district  court  of  Parrotte's  motion  for  a 
new  trial,  the  prosecution  by  Johnson  of 
proceedings  In  error  to  this  court  to  reverse 
the  district  court's  ruling,  and  the  rendition 
by  this  court  of  the  Judgment  which  he 
owns,  and  la  unsatisfied,  and  which  he  al- 
leges should  be  paid  by  a  sale  of  certain  reaT 
estate  fraudulently  conveyed  by  Parotte.  But 
the  petition  does  not  all^  that  the  district 
court  in  the  damage  suit  rendered  a  Judg^ 
ment  dismissing  Johnson's  action.  The  lack 
of  Jurisdiction  in  this  court  to  render  the 
Judgment  appears,  then,  on  the  face  of  the 
petition.  The  denee  of  the  district  court  is 
reversed,  and  the  action  dismissed.  Revers- 
ed and  dismissed. 


VAN  HORN  et  al.  v.  STATE  ex  rel.  ABBOTT, 
(Supreme  Court  of  Nebraska.    Oct.  1,  1895.) 

CoyRTITUTIONAl.  LaW— TiTLB  OP  ACT  —  TOWXSHIP' 

OrOANIZATIOS  —  COSflTKUCTION  OP  Statdte  — 
AUBNDMBNT  —  £lSCTIOK  OV  OFFICEBS  —  MaK- 

1.  The  distinguishing  featnre  of  township 
organization  lies  in  the  application  of  the  prin- 
ciple of  local  self- govern  ment.  It  ia  the  regula- 
tion of  purely  local  affairs  by  the  townships  and 
IocrI  omcers  thereof,  and  not  the  constitntlon 
of  the  county  boara,  which  distinguishes  the 
townsbip  system. 

2.  Where  superrisors  are  local  officers,  their 
number  and  the  m&nner  of  their  election  are 
subjects  connected  with  township  organization, 
and  not  solely  related  to  county  government. 

3.  The  object  of  section  11,  art.  3,  of  the 
constitution,  providing  that  no  bill  shall  contain 
more  than  one  subject,  and  the  same  shall  be 
clearly  expressed  in  its  title,  is  to  prevent  sur- 
reptitious legislation.  If  a  bill  has  I}ut  one 
general  object,  no  matter  how  broad  tbat  ob- 
ject may  be,  and  contains  no  nutter  not  go^ 
mane  thereto,  and  the  tlt^e  fairly  expresses  tlie 
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subject  of  the  Dill,  it  does  not  violate  thte  pro- 
vision of  tbe  coDStitutlon. 

4.  Whether  or  not  a  bill  contains  more 
than  one  subject  is  to  be  determined  by  exam- 
ining the  substance  of  the  bill.  Apparent  du- 
plicity in  the  title  alone  does  not  invalidate  the 
act. 

5.  Chapter  28.  Sess.  Laws  1895,  piOTiding 
for  township  organization,  etc.,  has  but  one 
subject,  whidb  Is  clearly  expressed  in  Its  title. 

0.  Where  different  parts  of  the  same  statute 
are  In  irreconcilable  conflict,  the  last  worda 
stand,  and  those  in  conflict  merewith  are  dis- 
regarded. Aibertson  v.  State,  2  N.  W.  742. 
8£Q,  0  Neb.  429.  Sess.  Laws  1895.  c  28.  con- 
atrued,  and  held  to  nrovide  for  seven  supervisor* 
In  ail  counties  under  township  organization. 

7.  That  portion  of  section  11,  art.  3.  of  the 
constitntiini,  providing  that  no  law  shall  be 
amended  unless  the  new  act  contain  the  sec* 
tion  or  sections  so  amended,  and  the  section  or 
sections  so  amended  shall  be  repealed,  has  no 
application  to  acts  complete  in  themselves,  and 
not.  in  their  effect,  simply  amendatory.  Buch 
complete  acts  are  valid,  although  they  may 
modify  or  destroy  the  effect  of  previous  legisla- 
tion. 

8.  Section  5.  art  10,  of  the  constitution, 

confers  upon  the  people,  by  vote,  the  power  of 
adopting  and  discontmuing  township  organiza- 
tion. Bot  it  leaves  to  the  legislature  the  pow- 
er of  providing  the  details  of  such  organization. 

9.  The  legislature  may  therefore  amend 
or  change  the  law  in  regard  to  township  organ- 
ization without  referring  nich  change  to  a 
vote  of  the.people. 

10.  Section  4,  art  10,  of  the  constitution, 
'enacting  that  the  l^slatnre  shall  provide  by 
law  for  the  election  of  sudi  county  and  town- 
ship ofiicers  as  may  be  necessary,  does  not 
prevent  the  lef^slature,  when  it  reduces  the 
number  of  officers,  from  providing  that  those  al- 
ready elected  shell  cast  lots  to  determine  whose 
terms  of  office  shall  be  discontinued.  Nor  does 
it  prevent  tiie  legislature  from  providing  for  the 
filling  of  vacancies  provisionally  by  appoint- 
ment. 

11.  If  a  law  is  general  and  uniform  through- 
out tbe  state,  acting  alike  upon  all  persons  and 
localities  of  a  class,  or  who  are  brought  within 
the  relations  and  drcumstaoces  provided  for, 
it  is  not  objectionable  as  wanting  uniformity  of 
operation.  State  v.  Berba,  30  N.  W.  267,  20 
Neb.  375. 

12.  Ministerial  officers,  upon  whom  tiie  legis- 
lature has  sought  to  impose  a  duty  by  statute, 
may  assert  the  unconstitutionality  of  that  stat- 
ute as  a  defense  to  an  application  for  a  manda- 
mus to  reqnire  them  to  perform  the  supposed 
duty. 

(Syllabus  by  the  Gout.) 

Brror  to  district  court  Dodge  county;  Bfar- 
sliall.  .Tudge. 

Application  by  the  state  of  Nebraska,  on 
the  relation  of  John  W.  C.  Abbott,  for  a  writ 
of  mandamus  against  S.  S.  Van  Horn  and 
others,  board  of  supervisors  of  Dodge  coun- 
ty. Writ  granted,  and  defendants  brins  er^ 
ror.  Affirmed. 

Samuel  Maxwell  and  O.  Hollenbede,  for 
plalntUTs  In  error.  J.  W.  C  Abbott  and  3. 
E.  Frick,  for  defendant  In  error. 

inviNB,  C.  Ohapter  2S  of  tbe  Session 
Laws  of  1805,  among  otber  ittdlcal  changes 
with  regard  to  counties  under  township  or- 
ganization. Axes  the  number  of  supervisors 
of  such  counties  at  seven,  and.  m  counties 
now  baring  townstalp  organization,  requires 
the  county  clerk  to  call  a  special  meeting  of 


tbe  enperrisors  for  the  purpose  ol  dlrUUng 
tbe  county  into  suitable  supervisor  districts, 
and  cbooBlng  supervisors  for  socb  dtetrlcta. 
AOer  making  such  dlrlsion,  the  svperviaon 
are  required,  tf  tb«e  be  mora  than  one 
perrlaor  In  any  dlsblct  so  formed,  to  cast  lots 
among  tlmnselTO^  and  so  a^ect  one  to  re- 
main Buperrlsor  for  such  district;  and,  If 
there  are  any  racancfea,  tbe  board  appolnta 
BupttTlaora  to  fill  th«n.  Tlie  county  dak 
of  Dodge  conn^  called  a  meeting  of  the 
board.  In  pursuance  of  the  act;  and  tbe  board, 
when  assembled,  refused  to  perform  the  di^ 
tlon  imposed  upon  them,  tm  tbe  ground  that 
tbe  act  was  In  Tlolation  of  the  constitution, 
and  Told.  Tbe  board  at  the  asme  time  In- 
atmcted  the  connty  attorney  to  take  tbe 
moper  Ktepa  to  have  the  omstitiitlonaUty  of 
the  act  determined;  and  Uie  connty  attorney 
thwefore  ai^ed  to  the  district  court  for  a 
writ  of  mandamus  to  compel  the  board  of  sn- 
perrlsors  to  meet,  and  divide  the  connty  Into 
eevva  gaparriaor  dlstricta,  as  required  by  the 
act  In  question.  The  superrlsorB  demurred 
to  the  petition  for  the  writ  Tbe  district 
court  oTermled  tbe  donurrert  and  allowed 
the  writ  From  this  judgment  tbe  reapond- 
mtB  prosecute  error.  Tbe  record  presents 
only  one  general  question,— tbe  consUtntion- 
allty  of  the  act  of  18S6. 

In  order  to  an  miderstandii^  of  tbe  caae,  a 
brief  review  of  flie  legislation  aa  the  subject 
Is  necessary.  Section  5  of  arUde  10  of  the 
constitution  requires  that:  *^he  legtdatnre 
diali  provide  genoal  law  for  towndlilp 
organization  under  which  any  county  may  or- 
ganise whenever  a  majority  of  the  legal  vot- 
ers of  such  connty  voting  at  any  general  elec- 
tl<m,  shall  BO  determine;  and  in  any  connty 
that  shall  have  adopted  a  township  organisa- 
tion, tbe  questltm  of  continuing  tbe  same 
may  be  submitted  to  a  vote  of  the  electors 
of  such  county  at  a  general  election.  In  the 
manner  that  shall  be  provided  by  law.**  At- 
tempting to  perfOTm  the  duty  imposed  upcm 
the  leglslatore  by  this  provision,  Uiere  was 
passed  in  1877  "An  act  to  provide  fbr  town- 
ship oiganlzatlon."  This  act,  outdde  <^  Its 
professed  object  contained  many  provMims 
In  regard  to  county  government  In  genera), 
and  in  regard  to  taxation  and  revenue,  and 
was  dedared  unconstitutional  In  State  v. 
Lancaster  Co.,  6  Neb.  474,  for  the  reason 
that  the  act  embraced  subjects  not  Indicated 
by  the  title,  and  that  Its  various  provision* 
were  so  interdependent  that  the  portion  In- 
dicated by  tbe  titie  could  not  be  glva  sepa- 
rate effect  In  1870  there  was  passed  **An 
act  concerning  counties  and  county  officers." 
Ibis  act  presented  a  cmnplete  sdieme  of 
county  government,  and  contained  spedal 
provisions  for  the  government  not  of  town- 
ships, but  ot  cotmties  nndw  township  organ- 
ization, although  tbvre  was  at  that  time,  by 
reason  of  the  failure  of  tbe  act  of  1877,  no 
means  of  aecomplisbing  township  wgaaSm- 
tlon.  The  validity  of  the  act  ot  1879  was 
presented  to  the  court  In  tbe  case  of  Slate 
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T.  Page,  12  Neb.  386,  11  N.  W.  495;  aod  the 
court  held  that  tlie  act  embraced  but  one 
gaieral  object,  which  was  fairly  expressed 
bj  the  title,  and  that  the  act  was  therefore 
not  hi  conflict  with  tliat  portion  o£  section 
11,  art  3,  of  the  constitution,  providing  that 
"do  bill  shall  contain  more  than  one  subject, 
aad  the  same  shall  be  clearly  expressed  in 
its  title."  So  the  law  rested  until  1883,  pro- 
riding  for  county  goverument  in  counties  un- 
der township  organization,  but  being  inef- 
fectlTe,  as  to  that  portion  of  the  law,  for 
want  of  ft  law  authorizing  and  providing  for 
township  organization.  By  chapter  36,  Sess. 
Laws  18S3,  a  sch^e  of  township  organiza- 
tion and  government  was  finally  enacted  un- 
der the  title  of  "An  act  to  provide  for  town- 
ship 4»%aiUzation,  to  define  the  rights,  pow- 
and  liabUities  of  towns,  and  the  duties, 
powers  and  compensation  of  the  offlcera 
thereof."  This  act,  with  some  amendments, 
bas  remained  in  force  until  the  present  year. 
The  act  here  in  question  (Sess.  Iaws  1805, 
c  28)  has  for  its  manifest  object  to  supersede 
the  act  of  1SS3,  by  providing  a  new  and 
complete  plan  of  township  oi^aDlzatlon  and 
government,  and  by  expressly  repealing  the 
act  of  1883.  Further  statements  in  regard 
to  the  nature  of  these  various  acta  can  mcure 
conveniently  be  made  in  connection  with  the 
•everal  arguments  advanced. 

It  is  ui^ed  that  the  title  to  the  act  of  1805 
Is  doable;  that  it  contains  more  than  one  sub- 
ject; that  the  bill  relates  to  both  township 
and  county  government,— two  entirely  sepa- 
rate and  distinct  subjects;  and  that  both  the 
title  and  the  act  Indicate  this  duplicity.  The 
title  of  the  act  Is  as  follows:  "An  act  to  pro- 
ride  for  township  organization,  to  divide 
counties  under  township  organization  into 
mipervisor  districts,  to  define  the  rights,  pow- 
ers and  liabilities  of  towns,  the  duties  and 
compensation  of  the  officers  thereof,  and  to 
provide  for  the  election  of  town  ofiicers,  and 
for  the  election  of  supervisors  and  the  term 
of  office  of  supervisors  to  be  elected  and 
chosm  In  the  several  supervisor  districts 
Into  which  the  county  is  to  be  divided  when 
governed  by  township  organization,  and  to 
repeal  section  one  (1)  to  sixty-two  (62)  both 
Inclusive,  of  article  four  (4)  chapter  eighteen 
(18)  Compiled  Statutes  of  Nebraska  1883." 
And  analysis  of  the  act  discloses  that  it  em- 
braces the  whole  subject  of  township  organi- 
zation and  goTemment,  but  that  it  does  not 
affect  In  any  manner  the  government  of  the 
county,  as  such,  except  by  changing  the 
law  In  regard  to  the  constitution  of  the  board 
of  Baperrisors.  County  government,  and  the 
duties  of  the  board  of  soperrlsorB  in  county 
albba^  lemaln  bb  they  were  prorlded  by  the 
■et  of  1879.  In  connection  with*  and  ind- 
dmtal  io,  the  main  provlslone  of  the  act, 
we  dOk  however,  find  certain  proTlslons  which, 
tt  may  be  said,  affect  the  county  as  a  whole. 
Under  the  law  of  1883  eadi  township  selected 
■  supervisor,  with  certain  provlsioni  relating 
^ecially  to  dtiea.    Under  the  preeant  law, 


laying  out  of  view  for  the  moment  a  complica- 
tion to  be  hereafter  noticed,  the  county  is  to 
be  divided  into  seven  supervisor  districts, 
each  one  choosing  a  supei'visor.  In  addition 
to  this,  the  act  contains  a  special  provision 
(section  65)  with  regai*d  to  the  duties  of  su- 
pervisors. This  section  relates,  not  to  tiieir 
duties  as  members  of  the  county  board,  but 
to  their  duties  as  local  officers;  giving  to 
each  special  charge  of  the  expenditures  of 
money  appropriated  for  roads,  bridges,  and 
culverts  within  his  supervisor  district,  and 
requiring  each  supervisor  to  account  to  the 
board  for  all  money  so  received  and  dis- 
bursed. It  may,  by  the  way,  be  here  re- 
marked that  by  virtue  of  this  provision  the 
supervisors  remain  local  officers,  charged  with 
local  duties,  and  that,  therefor,  the  conten- 
tion of  the  respondents  that  this  act  deprives 
them  of  all  such  powers  and  duties,  and 
makes  them  merely  county  commissioners, 
is  unfounded.  The  act  also  provides  for  the 
method  of  accomplishing  a  change  from  the 
commissioner  system  to  township  organiza- 
tion, and  also  contains  provisions— being  those 
directly  brought  Into  controversy  in  this  ac- 
tion—for the  purpose  of  conforming  counties 
already  working  under  townsfilp  organiza- 
tion to  the  provisions  of  the  new  law. 

In  considering  the  act,  it  Is  necessary  to 
have  constantly  In  mind  what  Is  really  meant 
by  "township  organization."  We  have  in 
this  state  two  systems  of  government  within 
the  county.  By  one  of  these  systems,  desU- 
nated.  for  convenience,  the  "commissioner 
system,"  the  government  of  the  county  at 
large,  and  of  its  subdivisions,  Is  Intrui^tod  to 
a  board  of  county  commissioners,  who,  to- 
gether with  certain  governmental  agents,  sub- 
ordinate to  them,  conduct  all  the  affairs  of 
the  county,  local  and  general.  Under  the 
other  system,  called  the  "township  system," 
the  county  Is  sutxUvided  Into  townships  or 
towns.  Each  of  these  towns  constitutes  a 
body  corporate.  The  purely  local  affairs 
are  intrusted  to  the  town  meetings  of  the  sev- 
eral towns,  or  to  township  officers  selected  by 
the  towns,  while  the  general  affairs  of  the 
county  are  conducted  by  a  board  constituted 
of  the  various  township  supervisors.  The 
essential  feature  of  township  government 
lies  In  the  application  of  the  principle  of  local 
self-government  It  Is  not  the  constitution 
of  the  county  board,  but  the  local  govern- 
ment of  the  townships,  which  marks  the  dis- 
tinction between  the  two  forms  of  govern- 
ment The  constitution  of  the  supervisors 
into  a  county  board  is  accidental  to  the  sys- 
tem, but  by  no  means  essential  thereto. 
Township  government,  within  the  meaning 
of  Uie  constitution,  ndght  well  be  provided 
for  as  in  the  act  of  1883,  or  la  the  act  of  1885, 
but  without  the  supervisws  or  other  town- 
ship officers  having  any  functions  In  the  gov- 
ernment of  the  coimty  at  large.  Indeed  the 
writer  recalls  that  In  the  state  of  Pennsyl- 
vania Just  such  a  system  of  township  gov- 
ernment prevails;  Ihe  townships  having  their 
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local  officers,  but  the  coanty  being  governed 
at  large  by<  a  board  of  commissioners,  consti- 
tuted very  much  as  tbe  boards  existing  In  our 
counties  In  wfaicb  the  commissioner  system 
prevails.  Bearing  In  mind  this  distinction, 
we  think  It  will  be  apparent  at  once  tbat  tbe 
act  of  1895  has  but  one  main  and  general 
subject,  to  wit,  tbe  organization  of  townships, 
and  the  government  thereof.  The  other  pro- 
visions of  the  act  have  direct  reference  to 
this  main  object;  are  cognate  therewith  and 
Incidental  thereto.  The  government  of  tbe 
county  at  large  Is  not  aftected.  The  board 
•f  supervisors  has  the  same  powers  and  the 
same  duties  as  the  county  board  had  before 
the  passage  of  the  act  Only  the  number  of 
supervisors  and  the  manner  of  their  election 
are  changed.  As  we  have  said,  tbe  organiza- 
tion of  tbe  supervisors  into  a  county  board  Is 
purely  fortuitous,— for  convenience,  merely. 
These  local  officers  constitute  the  county 
board,  but  they  are  still  local  officers,  and 
their  number  and  the  manner  of  tbeir  Sec- 
tion are  properly  connected  with  tbe  subject 
of  the  local  government.  For  tlie  purposes 
of  this  discussion,  it  may  be  assnmed  that  tbe 
title  of  the  ect  may  state  aeveral  subjects. 
But  this  Is  not  the  questloii.  Tbe  constita* 
tlonal  inhibition  is  against  tbe  bill's  contain- 
ing more  than  one  subject  The  title  must 
clearly  express  tbe  subject,  but  prortded  the 
Mil  Itself  Mmtalns  but  one  subject,  and  tbls 
subject  is  clearly  expressed  In  the  tttle,  It 
matters  not  although  tbe  title,  read  tnde- 
pendentiy  of  tbe  bill,  may  seem  double.  We 
therefbre  look  to  the  bill  Itself,  to  ascertain 
whether  or  not  It  contains  more  than  one 
subject;  and,  having  ascertained  that  It  con- 
tains but  one,  then  we  hxOt.  to  tbe  title,  to 
see  If  tbat  subject  is  clearly  expressed  there- 
in. If  so,  the  constitutional  prorlston  we 
are  here  diseasing  Is  not  violated.  Tested 
by  this  mie,  we  have  no  hesitation  In  saying 
that  tbe  subject-matter  of  this  act  Is  single, 
and  that,  while  a  more  comprehensive  and 
diorter  title  might  have  been  snfflc^ent  to  In- 
dicate the  contents  at  tbe  bin,  still  the  titie 
which  tbe  legislature  adopted  does  clearly 
Indicate  ereiy  essential  feature  of  the  act 

In  view  of  the  numerous  eases  In  which 
this  coort  has  been  called  upon  to  apply  the' 
eonshtutionid  prorlslon  referred  to,  we  might 
dismiss  this  branch  of  the  case  here.  But 
In  view  of  the  large  number  of  counties  af- 
fected by  tbe  decision,  and  In  rlew  of  tbe 
elaborate  argument  based  upon  anthorlty 
which  has  been  advajiced  on  behalf  of  the 
respondents  by  counsel  of  long  forensic  and 
jndldal  experience,  we  think  It  Is  proper  to 
refer  In  this  connection  to  the  cases  In  this 
state  wblch  bare  been  cited.  The  desirabili- 
ty of  not  nnreasonably  extending  an  opinion 
wUch  most  necessarily  be  somewhat  long 
ftorblds  our  referring  to  the  declslcou  of  oth- 
er Gonrts,  especially  as  almost  every  concelva- 
Ue  phase  of  tbe  question  has  received  an  ad* 
Jodlcation  In  this  court  In  most  of  the 
cases  where  acta  of  the  legislature  have  been 


declared  to  be  In  conflict  with  this  provision 
of  the  constitution,  while  In  some  of  toem 
general  language  may  be  found  suggesting 
duplicity  of  subject  tt  will  be  found  that 
the  decision  was  based,  not  upon  that  duplici- 
ty, but  upon  the  fact  that  the  legislature  had 
adopted  a  title  which  was  too  restrictive,  and 
did  not  clearly  express  the  subject  of  tbe 
act.  Such  cases  are  the  following:  Smalls 
White,  4  Neb.  353;  White  T.  aty  of  Un- 
coin,  6  Neb.  516;  State  v.  Lancaster  Co.,  0 
Neb.  474;  Burlington  &  M.  R.  Co.  v.  Saun- 
ders Co.,  9<>Keb.  607,  4  N.  W.  240;  Ives  v. 
Norrls,  13  Neb.  252,  13  N.  W.  276;  Holm- 
t>erg  v.  Hauck,  16  Neb.  337,  20  N.  W.  279; 
Touzalin  v.  City  of  Omaha,  25  Neb.  817,  41 
N.  W.  706;  Welgel  t.  City  of  Hastings,  29 
Neb.  379,  45  N.  W.  604.  In  some  of  tbe 
foregoing  cases  It  was,  however,  unmistaka- 
bly intimated  that  the  act  was  not  bad  for 
duplicity,  and  would  have  been  valid  under 
a  broader  title.  In  State  t.  Lancastw  Co., 
17  Neb.  85,  22  N.  W.  228,  while  tbe  syllabos 
refers  only  to  the  titie,  It  Is  dear  from  the 
opinion  that  the  court  deemed  the  act  It- 
self bad  for  duplicity.  But  tbe  act  tbwe 
under  CMislderation  provided  tot  tbe  regis- 
try, sale,  leasing,  and  general  managonait 
of  school  lands,  and  also  sought  to  Incorpo- 
rate therein  a  repeal  of  an  act  providing  fOr 
the  repayment  of  tans  levied  on  lands,  tbe 
legal  titie  of  which  was  In  tbe  state.  Here 
were  two  subjects,  clearly.  The  repeal  of 
the  law  In  relation  to  repaying  taxes  was  not 
Incidental  to  tbe  main  purpose  of  tbe  act 
It  was  not  c<Hpaate  therewith,  nor  did  It  in 
any  mannw  relate  thereto.  It  was  wholly 
separate  and  distinct  from  the  main  purpose 
In  Tnimble  t.  TramUe,  87  Neb.  340,  55  N. 
W.  868.  an  act  of  1888  r^tii«  to  Tarlons 
matters  connected  with  decedents'  estates 
was  hdd  Told,  among  othv  reasons,  for  da- 
pllclt7  of  subject  But  that  act  had  for  Its 
ostensible  purpose  the  ammdment  of  only 
two  sections  of  tbe  law  In  r^ard  to  deced- 
«its,  and  tha«f<»e  tbe  professed  subject  of 
tiie  act  extended  only  to  such  matters  Mm 
wore  germane  to  those  two  sections.  KrtKj 
subject  not  so  germane,  was  therefore  a  sep- 
arate subject  We  conceive  tbe  rule  to  be 
that  tbe  coutitntlonal  provUion  does  not  re- 
strict the  leglslatnre  In  the  bc<^  of  legisla- 
tion. It  does  not  protaiUt  eomprebenslTe 
acts,  and,  no  matter  how  wide  tbe  Add  of 
leglslatkm,  the  subject  Is  idngle  so  Imvc  as 
tbe  act  has  but  a  single  main  purpose  and  oty 
Ject  Thus,  we  would  have  no  doubt  of  tbe 
power  of  tbe  l^lslatnre,  by  a  single  act  to 
provide  a  new  and  comidete  code  of  civil  pro- 
cedure. But  if  the  le^slatnre  should  mider- 
take.  In  an  act  whose  main  purpose  nboold 
be,  for  Instance,  to  provide  for  snpersedeas 
bonds,  to  also  !»ovlde  for  tbe  Inalng  of  orig- 
inal summonses,  or  the  effect  of  a  demnrrer, 
we  would  have  no  hesltatim  In  saying  that 
audi  an  act  contained  mors  than  one  sab- 
Ject  Ttie  act  under  consideration  In  Ttmn- 
ble  T.  Tramble  was  of  tbe  latter  dnncter: 
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and.  If  this  idea  were  net  clearly  expressed 
In  the  opinion,  the  writer,  wbo  was  also  the 
author  of  that  opinion,  owes  an  apology  to 
the  profession,  and  can  only  say  that  the 
KenenU  inngvage  there  used  should  be  read 
aa  applied  to  the  questions  presented  In  tbat 
case.  In  none  of  the  cases  already  cited,  and 
in  none  decided  by  this  coart,  has  It  ever  been 
held  that  the  constitution  required  any  sub- 
dlTlslou  of  legislation  into  distinct  acts,  each 
having  reference  to  only  so  much  as  might 
practlcttbly  form  a  single  act  On  the  con- 
trary, it  has  always  been  said  that  the  legis- 
lature might  choose  for  Itself  Its  manner  of 
legislation,  and  that  an  act,  no  matter  how 
compretaenslTe,  would  be  valid,  provided  a 
single  main  purpose  was  held  In  view,  and 
nothing  embraced  In  the  act  except  what  was 
naturally  connected  with,  and  Incidental  to, 
that  purpose.  Thus,  In  State  v.  Page,  12  Neb. 
386,  11  N.  W.  495,  the  act  of  1870,  already 
referred  to,  entitled  "An  act  concerning  coun- 
ties and  county  otQcers,"  was  held  to  con- 
tain but  one  subject,  because  it  bad  "but 
one  general  object,"  fairly  expressed  in  the 
title,  althongh  this  act  contained  a  complete 
scheme  of  county  government,  and  so  operat- 
ed as  to  materially  change  the  law  on  oth& 
subjects  related  thereto.  In  Bonorden  v. 
Kriz.  12  Neb.  121,  12  N.  W.  831,  the  court 
considered  an  act  entitled  "An  act  to  exempt 
homesteads  from  Judicial  sale,"  and  held  that 
a  provision  In  that  act,  that  a  coDTej-ance  ' 
or  incumbrance  by  the  owner  would  be  of 
no  validity  unless  the  husband  and  wife  con- 
curred in  and  signed  the  same  Joint  Instru- 
ment, was  valid  and  within  the  general  sub- 
ject of  the  act  It  might  be  remarked  that 
this  act  Id  connection  with  its  main  fea- 
tures, provided  for  the  change  of  homesteads, 
and  for  their  descent.  The  court  evidently 
regarded  these  features  within  the  same  gen- 
eral purpose  as  the  exemption  of  homesteads 
from  Judicial  sale.  In  White  v.  City  of  Lln- 
cc^n,  G  Neb.  505,  it  was  said  by  Maxwell, 
J.:  "The  object  of  this  constitutional  provi- 
sion is  to  prevent  surreptitious  legislation  by 
tncorjMrating  into  bills  obnoxious  provisions, 
which  have  no  connection  with  the  general 
object  of  the  bill,  and  of  which  the  title 
gives  no  indication.  It  will  be  sufficient 
however.  If  the  law  have  but  one  general  ob- 
ject, wblcb  Is  fairly  expressed  In  the  title 
of  the  biU."  In  Poffenbarger  v.  Smith,  27 
Neb.  788,  43  N.  W.  1150,  It  was  held  that 
those  provisions  of  what  la  Icnown  as  the 
"Slocumb  Law,"  subjecting  a  liquor  seller 
to  liability  for  damages  sustained  In  conse- 
quence of  the  sale  of  Intoxicating  liquors, 
were  "In  harmony  with  the  object  of  the  act" 
and  valid.  In  Kansas  City  &  O.  Ry.  Go,  v. 
Frey,  80  Neb.  790,  47  N.  W.  87,  there  was  In- 
volved the  question  of  the  constitutionality 
of  an  act  giving  laborers  and  material  men 
a  lien  upon  a  railway  for  material  furnished 
and  labor  performed  thereon.  It  was  held 
tbat  the  various  provisions  of  that  act  consti- 
tuted a  single  subject  of  legislation;  Uax- 

tMk.w.iu>.12— 24 


well,  J.,  saying:  "The  object  of  the  framen 
of  the  constitution  was  not  to  embarrass  leg- 
islation by  making  laws  unnecessarily  r&- 
Btiietlve  in  their  scope  and  operation,  and 
thus  greatly  multiply  their  number;  but  it 
was  Intended  that  a  proposed  measure  should 
stand  upon  Its  own  merits,  and  that  the  sev- 
eral members  of  the  legislature  should  be 
apprised  of  the  purpose  of  the  act,  when 
called  upon  to  suppoit  or  oppose  It.  In  oth' 
er  words,  members  were  prohibited  from 
Joining,  two  or  more  lyils  together  In  order 
that  tbe  friends  of  the  several  bills  may  com- 
bine and  pass  them.  It  was  never  designed 
to  place  tbe  legislature  in  a  straight  Jacket 
and  prevent  It  from  passing  laws  having  but 
one  object  under  an  appropriate  title."  In 
Hopkins  V.  Scott  38  Neb.  661.  57  N.  W.  391. 
It  was  held  that  chapter  50,  Sess.  Laws  1891, 
providing  for  the  deposit  in  banks  of  state 
and  county  funds,  had  but  one  subject,  ah 
though  relating  to  both  state  and  county 
moneys,  the  general  subject  being  tbe  custO' 
dy  of  public  funds.  We  think  these  cases 
plainly  Indicate  tbe  test  we  have  endeavored 
to  express,  and  that  by  that  test,  this  act  is 
not  bad  for  duplicity,  and  the  title  expresaet 
Its  subject. 

2.  It  Is  urged,  In  the  second  place,  that 
the  act  creates  a  new  office, — of  county  su- 
pervisors,—and  defines  the  powers  and  du- 
ties of  county  Iwards,  and  that  these  sub- 

<  Jects  are  not  expressed  in  the  title.  These 
questions  have  been  Incidentally  disposed  of 
in  considering  the  first  objection. 

3.  Next  It  la  argued  that  tbe  act  is  Indefi- 
nite, and  Incapable  of  execution,  because— 
First  it  provides  for  only  five  supervisors  la 
counties  having  one  city  of  over  1,000  Inhab- 
itants, and  this  provision  Is  In  conflict  with 
other  parts  of  the  act;  and,  second,  tliat  there 
is  no  provision  for  couiities  having  more  than 
one  city  of  over  1,000  inhabitants.  Section  i 
of  the  act  is  as  follows:  "On  the  second 
Tuesday  after  such  election  adopting  town- 
ship organization  In  any  county  the  county 
commissioners  of  tbe  county  shall  meet  at 
the  county  seat  of  sucb  county  and  shall 
forthwith  and  within  not  more  than  three 
days  from  and  after  tbe  first  day  of  meeting, 
divide  such  county  into  seven  districts  to  be 
known  as  supervisor  districts;  such  dis- 
tricts to  be  divided  as  near  as  possible  wltb 
regnlar  boundary  lines  and  In  regular  and 
compact  form  and  shape,  and  such  districts 
shall  as  near  as  possible  have  the  same  num- 
ber of  inhabitants  as  any  other  district;  but 
no  township  shall  be  divided  by  any  sucb 
district;  provided  that  In  counties  having 
cities  over  one  thousand  Inhabitants,  and 
more  inhabitants  than  the  average  outlying 
districts,  the  county  commissioners  shall 
add  enough  contiguous  terrltoi^  to  such  city 
so  that  the  Inhabitants  In  such  city  and  con- 
tiguous territory  sliall  equal  the  Inhabitant* 
of  two  of  the  other  dlstrlets.  and  when  so 
divided  such  district  In  which  such  city  la 
located  shall  tiect  two  ■upervlsoia  to  b* 
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elected  at  large  within  sach  districts;  pro- 
vided further  that  If  a  coan^  Is  divided 
with  such  a  city  district  then  and  In  which 
event  the  balance  of  the  territory  shall  only 
be  divided  into  three  districts,  and  such  city 
district  shall  receive  number  as  hereinafter 
provided.  Provided  further,  that  If  any 
such  city  has  more  than  the  requisite  Inhab- 
itants for  two  districts,  then  and  In  such 
event  sufficient  outlaying  territory  may  be 
added  to  such  city  to  make  three  districts. 
The  supervisors  in  such  city  districts  shall 
all  be  elected  at  large,  and  the  balance  of 
that  territory  outside  of  such  city  districts 
shall  be  divided  so  as  to  create  seven  dis- 
tricts InclndlDg  such  city  districts."  There 
Is  certainly  a  conflict  between  the  proviso  of 
I  his  section— requiring,  in  counties  with 
city  districts,  that  the  remainder  of  the  ter- 
ritory shall  be  divided  Into  three  districts— 
and  other  portions  of  the  act.  It  is  suggest- 
ed in  argument  ttiat  this  state  of  affairs 
arose  from  the  fact  that  the  bill,  as  origi- 
nally drawn,  provided,  in  all  coses,  for  only 
five  supervisors;  that  during  Its  progress  In 
the  legislature  it  was  amended  so  as  to  pro- 
vide for  sevM.  but  in  this  one  case  the  pn^ 
er  amendment  was  not  Inserted.  However 
this  may  be,  we  could  not  amend  the  oct  so 
as  to  make  It  conform  with  the  unexpressed 
Intent  of  the  legislators.  But  In  Albertson 
V.  State.  9  Neh.  429,  2  N.  W.  742,  892,  and 
Ryan  v.  State,  5  Neb.  278,  It  was  held  that, 
where  there  Is  an  irreconcilable  conflict  be- 
tween different  sections  or  parts  of  the  same 
statute,  the  last  words  stand,  and  those  In 
conflict  therewith  are  repealed.  By  the  last 
sentence  of  section  4,  It  Is  provided  that  su- 
pervisors "in  such  city  districts  shall  ull  be 
elected  at  large  and  the  balance  of  that  ter- 
ritory outside  of  such  city  districts  shall  be 
divided  so  as  to  create  seven  districts  in- 
cluding such  city  districts."  By  section  5  It 
Is  made  clear  that,  where  a  city  Is  entitled 
to  more  than  one  sup^visor.  It  stiall,  for  the 
purpose  of  subdivision,  be  deemed  two  dis- 
tricts, because  that  section  provides  that, 
"when  the  county  has  been  divided  as  In  the 
preceding  section  provided,  the  county  com- 
missioners shall  at  once,  upon  such  division, 
proceed  to  number  such  districts  from  one 
to  seven  and  they  shall  in  case  of  a  city  dis- 
trict as  contemplated  In  the  preceding  sec- 
tion, give  such  city  district  two  numbers, 
one  odd  and  one  even  nnmber."  Section  7 
provides  that  connty  commissioners  of  a 
coun^  having  adopted  township  organlzsr 
tlon  shall  be  assigned  to  the  supervisor  dis- 
trict In  which  each  resides,  "and  the  three 
shall  forthwith  appoint  four  supervisors  to 
All  the  vacancies  In  the  other  four  supervi- 
sor districts."  Section  8  provides  that  after 
the  supervisors  qualify  "they  sliall  at  once 
organize  by  electing  one  of  the  seven  super- 
visors as  chairman."  It  Is  plain,  from  these 
later  provisions,  that  the  legislature  contem- 
plated that  there  should  be.  In  all  cases,  sev- 
en BDpervlsors;  and  these  provisions  being. 


therefore.  In  conflict  with  that  provlsloa  of 
an  eariler  section  seeming  to  provide  for 
Ave  supervisors  In  certain  cases,  the  rule  In 
Albertson  v.  State  requires  us  to  reject  tbe 
earlier  provision,  and  thus  give  effect  to  tl»e 
manifest  final  Intent  of  the  legislature.  As 
to  tbe  objection  that  no  provision  Is  made 
for  counties  having  more  than  one  city  of 
over  1,000  Inhabitants,  It  is  sufficient  to  say 
that  the  general  provisions  of  section  4  In 
regard  to  equalising  the  camber  of  Inhabit- 
ants In  each  district— especially,  the  qualifi- 
cation making  the  special  provision  in  re- 
gard to  city  districts  applicable  only  whore 
such  city  has  more  inhabitants  than  the  a.T- 
erage  outlying  districts— provide  adequately 
for  the  case  contemplated.   Thns,  assamlns 
that  a  county  has  a  popalatlon  of  21,000,  ttie 
average  number  of  Inhabitants  for  supervi- 
sor districts  would  be  8,000;  and  no  city 
would  tell  within  the  proviso  of  section  4 
imlesB  It  had  more  than  8,000  Inhabitants. 
Suppose  there  were  In  such  a  county  two 
cities,  one  of  4,000  and  one  of  5,000  lah&b- 
Itauts.    To  the  city  having  4,000  Inhabitants 
would  be  added  sufficient  contiguous  terri- 
tory to  include  2,000  additional;  and  there 
would  thus  be  formed  a  double  district,  en- 
titled to  two  supervisors.   To  the  city  lutT- 
Ing  5,000  inhabitants  would  be  added  suffi- 
cient contiguous  territory  to  add  anotliw 
thousand;  and   this,   too,   wonld  form  a 
double  district  There  would  thns  be  carved 
out  of  the  county  two  double  districts,  each 
having  6,000  Inhabitants.  The  remainder  of 
the  county  would  have  9,000  inhabitants, 
and  would  be  divided  Into  three  districts. 
Such  Is  the  unmistakable  constractlan  of 
section  4,  and  It  fully  meets  the  objections 
urged  against  It 

4.  It  Is  contended  that  the  act  lacks  nnl- 
fonnlty,  and  is  therefore  obnoxious  to  that 
provision  of  the  constitution  prohlbltlns  spe- 
cial legislation  in  certain  cases.  This  argn- 
ment  Is  based  on  the  same  grounds  am  the 
preceding,  and  what  has  already  been  oald 
disposes  of  It 

5.  The  next  contention  is  that  tbe  act  re- 
peals and  amends  a  large  number  oC  statutes 
without  any  reference  whatever  to  tbe  stat- 
utes amended  or  repealed,  and  that  it  Is  there- 
fore violative  of  that  portion  of  section  11, 
art  3.  of  the  constitution,  providing  that  no 
law  shall  be  amended  unless  the  new  act  con- 
tains tbe  section  or  sections  so  amended,  and 
the  section  or  sections  so  amended  shall  be 
repealed.  The  answer  to  this  argument  Is 
that  the  act  Is  one  complete  In  Itself,  coTolns 
the  whole  subject  to  whldi  It  relates,  and  that 
it  Is  competent  for  the  leglslatnre  to  pass  a 
new  ftct  complete  In  Itsdf,  and  the  flact  that 
such  net  modifies,  change  or  destroys  the 
eflTect  of  other  statutes  does  not  render  It  In 
conflict  with  the  constitution.  State  t.  Whlt- 
temore,  12  Neb.  252.  11  N,  W.  310;  State  t 
Ream,  16  Neb.  681.  21  N.  W.  398;  Stricklett 
V.  State,  31  Neh.  074,  48  N.  W.  820;  Smalls 
r  White.  4  N'eb.  353;  Sovereign  r.  States  7 
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Nebi  408.  WhOe  the  maDner  In  which  the 
rule  was  applied  in  the  last  case  dted  may  be 
open  to  criticism,  we  think  the  test  afforded 
by  that  rnle,  and  as  stated  in  all  the  casea. 
Is  a  safe  and  pn^r  one.  As  said  by  Judge 
Cooley  Id  People  v.  Mahaney,  13  Mich.  481, 
CO  require,  wbenever  a  new  statute  Is  passed, 
that  all  prior  statutes  modified  by  It  by  Im- 
plication should  be  re-enacted  and  published 
at  leni^h.  would  require  a  large  portion  ot  the 
whole  code  of  laws  to  be  republished  at  every 
scssloti.  and  parts  of  It  several  times  over, 
until,  from  the  mere  immensity -of  material, 
it  would  be  Impossible  to  tell  what  the  law  Is, 
and  would  also  render  such  a  statute  obnox- 
ious to  other  provisions  of  the  constitution  re- 
lating to  the  subject  of  laws  and  thdr  titles. 
'*An  act  complete  In  Itself  is  not  within  the 
mischief  designed  to  be  remedied  by  this  pro- 
vision, and  cannot  be  held  to  be  prohibited  by 
It,  without  violating  Its  plain  intent."  It  is 
true  as  held  In  Smalls  v.  White,  supra,  that 
It  matters  not  whether  the  new  statute  as- 
sames  to  be  amendatory  or  not  It  Is  within 
the  Inhibition  if  it  is  In  effect  amendatory; 
but  this  rule  applies  only  to  acts  either  pro- 
fessedly or  in  effect  simply  amendatory,  and 
to  acts  Incomplete  In  themselves.  To  com- 
plete acts  our  constitution  has  no  reference, 
and  they  must  prevail,  as  against  earlier  leg- 
islation In  conflict  therewith. 

6.  It  is  said  that,  In  so  far  aa  the  act  relates 
to  counties  already  under  township  organiza- 
tion, it  is  void,  because  It  changes  the  organi- 
sation of  the  county  without  submitting  the 
questlcm  to  a  vote  of  the  electors,  as  reqi^red 
l>y  section  5  of  article  10  of  the  constitution. 
This  section  we  have  already  quoted.  It  re- 
quires the  legislature  to  provide  for  township 
organization,  and  then  provides.  In  effect,  tlint 
a  majority  of  tbe  legal  voters  of  a  county  at 
a  general  election  may  adopt  such  organiza- 
tion, and.  In  a  manner  to  be  provided  by  law, 
may  vote  upon  the  qneatlon  of  continuing  or 
discontinuing  tbe  same.  In  other  words,  the 
(■oDstitutlon  gives  to  the  voters  of  the  county 
the  right  to  determine  whether  or  not  town- 
ship organization  shall  prevail,  but  It  leaves 
to  tbe  legislature  the  authority  to  provide  the 
details  of  township  government  The  l^Isla- 
tnre,  without  submission  to  the  people,  may 
provide  any  system  of  township  organization 
it  Bees  fit;  and  consequently,  having  provided 
such  a  system,  it  may  amend  it,  or  It  may  re- 
peal It  altogether,  provided  It  enacts  a  new 
system  to  take  its  place.  The  referendum  pro- 
vided by  the  constitution  Is  merely  upon  the 
Keueral  question  of  adopting  or  continuing 
township  organization.  The  details  of  town- 
ship government  are  for  the  legislature,  and, 
if  the  legislature  sees  lit  to  so  change  the 
method  of  township  government  that  the  vot- 
ers  of  a  county  having  adopted  township  gOT- 
RTnment  do  not  desire  to  continue  It  under 
the  new  method,  they  still  have  the  means, 
through  the  referendiun  given  by  the  constl- 
tntioD,  of  discontinuing  that  organization. 

This  Is  all  that  the  constitution  requires. 


7..  The  next  argamemt  falls,  for  the  moat 
part,  within  what  has  already  been  said  in 
regard  to  the  amendatory  character  of  this 
act,  bat  suggests  another  question,  which  re- 
quires separate  treatment  It  is  that  the  act. 
In  requiring  supnTlsors  who  live  in  the  same 
district  to  cast  lota  to  aac»tain  who  rtiall  re- 
main In  oCDce,  creates  new  county  officers, 
and  provides  for  th^  selection  by  lot,  ■  In- 
stead of  election,  aa  required  by  article  10,  § 
4.  of  the  constitution.  Tbe  answw  to  this  Is 
that  DO  new  officers  are  elected  by  casting 
lota.  The  officers  required  to  do  so  have  al- 
ready been  elected.  The  casting  of  lots  only 
determines  which  one  of  those  already  elected 
shall  cease  to  be  an  officer,  and  It  is  not  con- 
tended that  the  legislature  has  no  power  to 
discontinue  the  office.  So  for  as  the  act  pro- 
vides tar  appointments,  in  case  there  are  no 
supervisors  within  the  district  It  Is  merely 
for  the  purpose  of  provisionally  filling  the  of- 
fice until  an  election  can  be  bad.  Provisions 
for  such  temporary  appointments  exist  In  re- 
gard to  many  offices,  and  their  validity  Is  not 
now  open  to  question. 

S.  Finally,  it  Is  suggested  In  argument  that 
the  act  is  invalid  because  It  provides  that 
there  shall  be  bot  one  Justice  of  the  peace  for 
each  tnwnehlp.  So  far  as  this  argument  Is 
based  upon  tbe  ground  that  it  operates  as  an 
amendment  of  the  election  law  providing  for 
two  Justices  in  each  precinct  it  has  been 
met  by  what  has  already  been  said.  But  It 
is  argued.  In  addition  to  this,  that  such  a 
provision  Is  void  for  want  of  uniformity, 
under  section  19,  art  6,  of  the  constitution, 
providing  that  all  laws  relating  to  courts 
shall  be  general,  and  of  uniform  operation. 
We  might  dispose  of  this  latter  branch  of  the 
case  upon  the  ground  that  the  provision  re- 
ferred to,  if  void,  is  not  so  Interwoven  wltli  the 
rest  of  the  act  as  to  Invalidate  the  whole 
act  But,  for  the  purpose  of  settling  the 
whole  question  at  rest,  we  prefer  to  treat  the 
argument  upon  Its  merits.  The  case  Is,  in  this 
aspect  directly  in  line  with  that  of  State 
V.  Berks,  20  Neb.  375,  30  N.  W.  267,  holding 
that  a  statute  limiting  the  number  of  Justices, 
In  cities  of  the  first  class,  to  three.  Is  not 
obnoxious  to  the  constitutional  provision  re- 
ferred to.  It  was  there  said  that  If  a  law 
la  general  and  uniform  throughout  the  state, 
operating  alike  upon  all  persons  and  locali- 
ties of  a  class,  or  who  are  brought  within  the 
relations  and  drctunstances  provided  for,  it 
Is  not  objectionable  as  wanting  uniformity  of 
operation.  This  law  applies  to  all  counties 
adopting  township  organlntlon,  and  all  coun- 
ties may  do  so.  It  Is  therefore  of  uniform 
operation. 

9.  We  bare  treated  this  case  as  properly 
iDTolTlng  tbe  constitutionality  of  the  act  in 
question,  althongh  counsel  tar  the  relator  con- 
tends with  vigor  that  trrespectlTe  of  that 
question,  the  writ  should  Issue,  and  earnestly 
asks  the  court  to  pass  upon  the  question  as 
to  whether  a  adnlstMlal  officer,  having  no 
personal  Interest,  can  Justify  his  refusal  to 
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act  under  a  statute  on  tbe  ground  that  tbe 
statute  Is  in  conflict  with  tbe  constitution. 
We  had  thought  it  settled,  at  least  since  the 
decision  of  Marbury  t.  Madison,  1  Cranch, 
137,  tliat  the  constitution  is  the  supreme 
law,  binding  upon  the  legislature  as  well  as 
upon  every  citizen,  and  that  no  act  of  the 
legislature  repugnant  to  the  constitution  can 
become  a  law  for  any  puriKwe.  A  different 
doctrine  has  of  late  been  revived,  and  it 
would  even  seem  has  received  acceptance,  in 
a  much  modltled  form,  by  some  courts.  There 
can,  however.  In  our  mind,  be  no  escape  from 
these  propositions:  That  the  constitution  Is 
the  fundamental  law;  that  an  act  of  the  leg- 
islature repugnant  thereto  is  not  merely  void- 
able by  the  courts,  but  is  absolutely  void,  and 
of  no  effect  whatever.  It  is  no  law,  and 
binds  no  one  to  observe  it.  The  officere  of 
this  state  are  sworn  to  support  tbe  constitu- 
tion. Where  a  supposed  act  of  tbe  legisla- 
ture and  the  constitution  conflict,  the  consti- 
tution must  be  obeyed,  and  the  statute  dis- 
regarded. Ministerial  officers  are  therefore  not 
bound  to  obey  an  unconstitutional  statute, 
and  the  courts,  sworn  to  support  the  consti- 
tution, will  not,  by  mandamus,  compel  them 
to  do  80.  It  is  therefore  a  complete  answer 
to  an  application  for  such  a  writ  that  the 
statute  seeking  to  impose  a  duty  is  violative 
of  the  constitutloa  But  the  courts  them- 
selves will  enforce  a  statute,  unless  it  Is 
clearly  repugnant  to  the  constitution ;  and.  In 
discharging  the  functions  of  their  offices, 
ministerial  officers  should,  of  course,  exercise 
the  greatest  caution  on  such  questions.  A 
doubt  as  to  the  validity  of  a  statute  would 
not  Justify  them  in  disregarding  it.  The 
peace  of  the  community,  the  orderly  conduct 
of  government,  require  that  only  in  clear 
cases  of  unconstitutionality  should  they  re- 
fuse obedience  to  legislative  acts.  They  al- 
ways disregard  them  at  their  peril.  But  when 
they  do  disregard  them,  and  the  question  is 
presented  to  the  court  as  to  whether  or  not 
obedience  will  be  compelled,  the  question  of 
the  validity  of  the  act  Is  presented;  and  obe- 
dience will  not  be  compelled  if  the  act  is 
unconstitutional,  because  in  that  case  It  is  no 
law,  and  imposes  upon  no  one  any  duty.  Of 
the  cases  cited  in  support  of  a  contrary  view, 
two  are  found  in  our  Reports,  but  they  are 
not  authority  for  tbe  contention  of  counsel. 
One  is  State  v.  Douglas  Co.,  18  Neb.  500,  26 
N.  W.  315.  In  that  case  the  court  refused 
to  pass  upon  the  constitutional  question  be- 
cause the  case  was  submitted  on  the  eve  of 
the  election  to  which  the  case  related,  and 
practically  without  argument  The  other 
case  is  State  v.  Stevenson,  18  Neb.  417,  26  N. 
W.  585.  The  court  there  did  pass  on  the 
conatltntlonal  qnestion,and  then  added— wiiat 
was  clearly,  under  the  circumstances,  obiter 
—that  an  act  of  the  legislature  should  be 
respected  until  declared  invalid  by  the  Ju- 
diciary in  a  proper  legal  proceeding.  This 
language  mnst  have  been  used  witliout  due 
rellectk>a.   If  an  act  must  be  respected  until 


Its  validity  is  declared  by  the  Judiciary  hi  a 
proper  proceeding,  then  the  constitution  li 
utterly  IneffectuaL  Such  a  proceeding  can 
never  arise  until  some  one  refuses  obedience 
to  tlie  act  Judgment  afflnued. 


COOPBRRIDER  et  ai.  v.  STATE  ex  reL 
STEVENS  et  at 
(Supreme  Ck>urt  of  Nebraska.    Oct.  1,  18^.) 
Township  Oroanization— Mandamus  to  Cocim 

Bo  A  )f  l> — PaBTIBS — SU  PB  Hfi  BD  B  AS. 

1.  Van  Honi  v.  State,  64  N.  W.  365,  reaf- 
firmed. 

2.  In  an  action  for  a  mandamus  to  compel 
the  performance  of  a  duty  Imuoscd  upon  the 
governing  body  of  a  corporation,  such,  as  i 
county  board,  it  is  proper  to  name  as  respond- 
ents, and  direct  the  writ  agaiust.  the  indiridu- 
aU  holding  the  ofiices  in  their  official  capacity. 

3.  Members  of  the  board  may,  in  such  case, 
be  relators,  and  when  they  ere  snch  there  is 
no  defect  of  parties  if  all  the  members  of  the 
board  who  are  not  relators  are  made  respond- 
ents. 

4.  Where  a  peremptory  writ  of  mandamus 
has  been  awarded,  the  allowance  of  a  anpene- 
deas  refits  Within  the  Judicial  discretion  of  the 
trial  courL 

(SyllabuB  fay  the  Coart.) 

Error  to  district  court,  Adams  county; 
Beall.  Judge. 

Application  by  the  state,  on  tbe  relation  of 
William  H.  Stereos  and  others,  for  mandamus 
to  TbonuiB  3.  Gooperrider  and  others.  From 
nn  ord<>r  allowing  the  writ,  defendants  bring 
error.  Affirmed. 

Capps  &  Stevens,  for  plaintiffs  In  error. 
W.  P.  McCreary,  Cor  defendant  in  error. 

IRVINE,  G.  The  relators  applied  to  the 
district  court  of  Adams  county  for  a  writ  of 
mandamus  to  compel  the  respondents,  as 
members  of  the  board  of  snpervlBora,  to  con- 
vene, and  divide  the  county  Into  Bui»ervls<H' 
districts,  and  select  supervisors,  according  to 
the  provisions  of  Sess.  Laws  1895,  c.  28. 
The  district  court  allowed  the  writ,  and  the 
respondents  prosecute  error. 

The  case,  on  Its  merits,  presents  the  same 
questions  as  are  decided  la  Van  Horn  v. 
State,  64  N.  W.  303,  and  the  same  reasons 
control  Its  declMwi.  In  this  case  there  are, 
however,  certain  assignments  of  error  relat- 
li^  to  the  form  of  tbe  proceedings.  These 
require  separate  notice.  Tbe  reUtors  in  tbls 
case  are  themselves  members  of  tbe  board 
of  supervisors.  The  respondents  are  the  re- 
malnlug  members  of  the  board.  The  prayer 
Is  for  a  writ  compelling  the  respondents  to 
convene  with  the  relators  and  act.  This  is 
also  the  form  of  both  alternative  and  per- 
emptory writs.  It  is  contended  that  in  such 
a  case  the  proper  respondent  Is  tbe  corpora- 
tion, as  such;  In  other  words,  that  the  writ 
should  run,  not  against  individuals  compos- 
ing the  board  of  supervisors,  but  against  tbe 
board  of  supervisors,  by  that  name.  In 
State  v.  Railway  Co.,  43  Neb.  830,  C2  N. 
W.  225,  It  was  said  that  "where  tbe  act  is  a 
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duty  Incnmbent  on  a  corporation  the  writ 
may,  according  to  clrcumstnnces,  be  direct- 
ed to  Hie  eorpontlon  Itself,  to  the  select 
body  of  offlcera  whom  duty  it  IB  to  perform 
the  act  or  to  tlie  eorpOTStlon  and  ttaat  body 
Jointly."  An  examination  of  the  cases  eon- 
rinces  ns  tbat,  according  to  tiie  gnat  weight 
of  modem  anthorlty,  the  fonn  of  the  writ, 
as  to  the  respondents,  Is  not  very  mateiiaL 
It  has  been  hdd  fliat  a  writ  directed  against 
a  municipal  corporation  In  Its  corporate 
name,  or  against  the  counts  withont  naming 
its  members,  is  sufficient.    Council  of  01^ 
coe  T.  People.  78  ni.  382;  City  of  Chicago 
T.  Sansum.  87  IIL  tSi;  Fisher  t.  City  of 
Cbarlestnn,  17  W.  Va.  095;  Wren  Glty 
ot  Indianapolis,  96  Ind.  206;  State  v.  City  of 
Ullwankee,  25  Wis.  122.   On  the  other  hand, 
it  baa  been  held  a  proper— and,  Indeed,  a 
preferable— practice  to  direct  the  writ  against 
tbe  IndlTlduals  holding  the  office.  Hollister 
T.  Judges,  8  Ohio  St.  201;  City  Council  v. 
Hickman,  57  AJa.  388;  Com.  t.  Olty  of  Pitts- 
huTtdu  S4  Pa.  St  496;   Conn^  Comt 
Sparks.  XO  Mo.  117.   In  City  of  Louisville  v. 
Kean,  18  B.  Mon.  9,  a  proceeding  ag&inst  the 
IndlTtduals  was  treated  as  one  agalnat  tbe 
cmporatlon,  and  tbe  craporatlon  allowed  to 
sppeaL    In  People  t.  Brinkerhoff,  08  N.  T. 
259,  It  waa  said  that  tbe  writ  Aould  hare 
been  directed  to  the  board  of  snperrlstHrs, 
bnt  that  It  was  not  error  to  direct  It  to  tbe 
chairman  and  clerk  alone,  they  being  par- 
ticularly charged  with  the  duty.   It  would 
seem,  too,  from  wome  of  the  cases,  that  courts 
hare  regarded  It  essential  to  the  enforcement 
of  tbe  writ  by  attachment  that  the  peremp- 
tory writ  should  run  against  the  IndlTldnals, 
and  be  serred  upcm  tbem.   But  for  this  pur- 
pose they  hare  Issued  the  peremptory  writ 
In  that  form,  although  tbe  alternative  writ 
was  directed  to  the  corporate  body.  People 
V.  Champion,  Id  Johns.  61;  Wren  t.  City  of 
Indianapolis,  supra;  State  t.  City  of  Mll- 
wankee,  supra.   Even  the  Engllsb  courts  of 
the  last  century  were  Inclined  to  disregard 
technical  defects  In  regard  to  naming  of  tbe 
respondents  In  the  writ   Pees  t.  Mayor,  etc.. 

I  Strange.  640.  It  Is  the  doctrine  of  the  su- 
preme conrt  of  the  United  States  that  a  writ 
may  be  directed  eltho:  to  a  city,  by  Its  coi^ 
porate  name,  or  to  the  mayor  and  aldermen. 
If  It.  appear  that  these  officos  are  the  gov- 
erning body.  Mayor,  ete.,  v.  Lord,  9  WalL 
400.  In  such  cases  the  service  of  the  writ 
seMns  to  be  more  Important  than  ks  form. 
But  we  13ilnk  the  better  practice  Is  to  name 
as  respondents,  and  direct  the  writ  against 
the  Individuals  holding  the  office,  in  their  ot- 
flclal  capacity. 

It  la  contended,  also,  that  tbe  relators,  be- 
ing memben  of  the  board,  have  no  legal 
rapacity  to  sue.  The  duty  which  It  Is 
sought  to  enforce  la  a  pnUIc  duty,  and  the 
question  Is  one  of  public  right  Therefore 
any  citizen  may  maintain  the  action.  State 
V.  Shropshire.  4  Neb.  411;  State  t.  Steams, 

II  Keb.  104,  7  N.  W.  743;  State  T.  City  of 


Kearney,  25  Neb.  202.  41  N.  W.  175.  No 
citizen  can  more  appropriately  bring  tbe  ac- 
tion than  a  member  of  the  board  upon  whmn 
the  duty  Is  Imposed,  and  whose  efForts  to 
pertana  It  are  thwarted  by  tbe  recaleltiant 
majority  of  the  board. 

It  is  snggested  that  there  Is  a  defect  of  par- 
ties defendant  because  all  the  memb^  of 
the  board  are  hot  made  defendants.  It  Is 
the  rule  that  In  such  cases  all  the  c^cen  up- 
on whom  the  duty  Is  Imposed  are  necessary 
respondents.  Lyon  v.  Bice.  41  Conn.  245; 
Knight  T.  FerriSi  A  Houat.  288;  StJite  t. 
Jonea^  1  Ired.  129i  In  a  case  Uke  the  pree- 
ent  it  baa  been  held  proper  tar  tbe  relator, 
being  a  member  of  the  board,  to  make  him- 
self also  a  respondent.  Cooper  v.  Nelson,  38 
Iowa,  4M.  But  we  think  that  the  correct 
view,  especially  under  the  reformed  proc&- 
dnre.  Is  that  taken  In  State  v.  Jones,  supra, 
holding  that  while  the  writ  must  be  directed 
to  all  the  m«nbera,  where  a  portion  of  the 
membra  accept  service  and  assent  to  the 
performance  of  the  act  a  writ  directed 
against  the  remaining  members  Is  sufficient 
as  all  have  been  thus  brouj^t  before  the 
court  nnd  are  subject  to  penalty  for  con- 
tempt Here  all  the  memben  of  the  board 
are  b^lbre  tbe  court  The  rolatora  asking  for 
the  writ  here  are  aa  much  bound  by  the  rec- 
ord as  the  respondents:  Tbe  writ  requires 
the  respondents  to  meet  with  the  relatora, 
and  there  can  be  no  doubt  that  upon  this 
record  the  writ  may  be  enforced  against 
every  member  of  the  board,  whether  rdator 
or  respondent 

The  district  court  refused  to  allow  a  su- 
persedeas, and  Its  action  In  this  respect  Is 
assigned  as  error.  It  Is  doubtful  whether 
the  question  Is  properly  presented  In  thla 
manner,  but  be  tbat  as  It  may,  there  wiu 
no  reversible  error.  The  question  waa  b^tore 
tbla  court  In  State  r.  Judges,  19  Neb.  14%  28 
N.  W.  723.  It  was  there  Intimated  that  hi 
a  case  not  provided  for  by  statute,  the  dis- 
trict court  might  where  great  hardship  or 
wrong  would  be  tbe  result  of  enforcing  the 
order  bef6re  tbe  appeal  was  decided,  grant 
a  supersedeas,  but  tbat  for  a  supersedeas  In 
such  cases  there  was  no  statutory  authority, 
and  the  district  court  could  not  be  compelled 
to  allow  It  Frmn  tbta  It  would  seem  that 
the  allowance  of  a  snpersedeaa  In  a  man- 
damus case  resta  within  the  discretion  of  the 
district  court  This  is  tbe  mle  as  to  quo 
warranto.  Oandy  v.  State,  10  Neb.  243,  4 
N.  W.  1019.  No  abuse  of  discretion  In  this 
COM  appears.  Judgment  affirmed. 


O'OHANDBR  v.  STATE. 
(Supreme  Conrt  of  Nebraska.    Oct.  1,  1895.) 

COMTBlirT^lHBVVFICIKlTT  APFCAt.  BoiCD—  ErrSCT 

OM  Injusctiok. 
1.  Proceedings  In  contempt  are  ortminal  in 
their  natare,  and  the  ruiea  of  strict  construction 
applicable  to  crimiual  proceedings  are  to  govern 
therein. 
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2.  An  appeal  bond  in  an  action  for  injunc- 
tion, which  omits  a  material  condition  pre- 
scribed  b;  law,  is  insufficient,  and  will  not 
operate  to  supersede  a  decree  of  the  district 
court  dissolving  an  order  of  injunction,  and  con- 
tinue the  order  in  force  during  the  pendency  of 
the  appeal  to  this  court. 

3.  The  complaint  or  Information  in  this  case 
examined,  and  Aeld  insufficient  to  suBtaln  the 
conviction  and  sentence  of  plaintiff  in  error. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Dakota  county; 
NorrbiL  Judge. 

Complaint  by  tiie  state  against  Fred 
O'Chander  tor  contempt  Judgment  of  gnllty, 
and  defraidant  brings  oror.  BcTersed. 

Barnes  &  Tyler  and  Taylor,  Shull  &  Farns-  I 

woi-tti,  for  plainticr  In  error.  John  T.  Spen-  ! 

cer,  R.  E.  EvanB,  and  A.  S.  GburdUll.  Atty.  ; 

Gen,,  for  the  State.  I 

HARBISON,  J.  It  appears  from  the  rec-  i 
ord  in  this  case  that  an  action  of  injunction  I 
was  commenced  against  the  plaintiff  Id 
ror  In  the  dlsti-lct  court  of  Dakota  county,  j 
and,  the  district  Judge  being  absent  from  I 
the  county,  the  county  Judge  Issued  a  tempo-  i 
rary  order;  that  due  service  of  this  and  a 
summons  in  the  action  was  tiad  upon  plain- 
tiff In  error,  who  filed  an  answer  to  the  peti- 
tion, to  which  there  was  a  reply,  and  a  trial 
of  the  issues  jolued,  and  a  submisslou  to  the 
com't,  as  a  result  of  which,  in  the  language 
of  the  record,  "the  said  district  court  did, 
upon  the  9th  day  of  November,  1893,  decide 
that  said  Injunction  ou^bt  not  to  have  been 
granted,  and  did  make  a  decree  according- 
ly"; or,  as  stated  in  auotber  portion  of  the 
record,  "the  plaintiff  in  error  recovered  a  de- 
cree dissolving  the  Injunction."  AVe  are  thus 
particular  in  quoting  the  stat^ents  <^  the 
record  In  reference  to  the  event  of  the  trial 
for  the  purpose  of  showing  that,  while  It  Is 
disclosed  that  there  was  a  trial  of  the  mat- 
ters in  controversy,  it  doea  not  very  clearly 
appear  whether  a  final  disposition  was  made 
of  the  case  or  not,  or  the  adjudlcatlMi  was 
confined  to  the  dissolution  of  the  InJanctlMi. 
The  court  at  the  request  of  the  plaintiff  In 
the  injunction  suit,  fixed  the  amount  of  a 
supei'sedeas  bond,  which  was  afterwards  exe- 
cuted and  filed,  and  a  transcript  and  other 
necessary  papers  were  filed  in  this  court  for 
the  purpose  of  p^fecting  an  appeal  hea^eto 
from  the  decision  of  the  trial  court  At  a 
later  date  It  appears  that  there  was  an  affl- 
davit  in  the  nature  of  an  Information  filed  In 
the  district  court  in  which  it  was  stated  that 
plaintifl  in  error  had  been  guilty  of  viola- 
tions of  the  injunctlou;  also  setting  forth 
portions  of  the  prior  proceedings  In  respect 
to  the  injunction.  Including  the  decision,  the 
filing  of  the  bond,  and  the  appeal  of  the  case 
to  this  court;  the  purpose  being  to  procure 
his  punishment  for  a  contempt.  FlaintifT  in 
error  was  brought  before  the  court  to  an- 
swer to  the  charges  made  In  the  complaint. 
There  was  filed  for  him  a  demurrer  to  the 
complaint  which,  so  for  as  we  care  to  notice 


It  was  geaenH,  or  questioned  the  snfflclencr 
of  the  statements  ctmtsined  in  the  pleading, 
which,  after  argument  and  submission,  was 
overruled,  thei-e  being  no  other  or  further 
pleas,  either  oral  or  written,  made  or  filed, 
so  far  OS  shown  by  the  record.  Upon  tbe 
facts  as  they  appeared  in  the  infonmatioit 
the  court  adjudged  piaiuUff  In  error  guilty 
of  contempt  snd  to  pay  a  fine  of  $50  and 
the  costs,  and  to  do  and  perform  certain  acts 
set  forth  in  the  Judgment  and.  In  default  of 
compliance  with  such  requirements,  to  be 
committed.  E^rrors  alleged  to  have  been  com- 
mitted by  the  trial  court  during  the  hearing 
on  the  charge  of  contempt  are  presented  for 
our  examination  and  determination.  The  pe- 
tition for  injunctifm,  decree,  and  some  other 
papers,  Including  the  bond  which  was  glTw 
as  an  appeal  bond,  were  attached  to  and 
made  a  part  of  the  affidavit  or  complaint  tn 
the  contempt  proceedings.  "Proceedings  Id 
contempt  are  tn  their  nature  criminal,  and 
the  strict  rules  of  construction  applicable  te 
criminal  proceedings  are  to  govern  therein.* 
Boyd  V.  State.  19  Neb.  128.  26  N.  W.  025; 
J<Anson  V.  Bouton,  35  Neb.  908,  53  N.  W. 
995.  It  is  very  evident  that  tbe  charge  of 
contempt  depended  upon  the  force  and  effi- 
ciency of  the  bend  given  to  oi>erate  as  a  su- 
persedeas and  continue  the  Injunction.  The 
requirements  of  the  law  in  relation  to  tlie 
bond  and  Its  conditions  are  contained  In  cec- 
tlon  677  of  the  Code  pf  Civil  Procedure,  and 
are  as  follows:  "Fourth.  When  the  jader- 
ment  decree  or  final  order  dissolves  or  modi- 
fies any  order  of  injunction  which  has  been 
or  hereafter  may  be  granted,  tbe  supersedeas 
bond  shall  be  In  such  reasonable  sum  as  tbe 
court  or  Judge  thereof  In  vacation,  shall  pre- 
scribe, conditioned  that  the  appellant  or  ap- 
I>ellants  will  prosecute  such  appeal  wltbout 
delay  and  will  pay  all  costs  which  may  t>e 
found  against  him  or  them,  on  tbe  final  de- 
termination of  the  case  In  the  supreme  court, 
and  such  supersedeas  bond  shall  stay  the  do- 
ing of  the  act  or  acts  sought  to  be  restrained 
by  the  suit  and  continue  such  Injunction  In 
force,  until  the  case  is  heard  and  finally  de- 
termined in  the  supreme  court.  The  under- 
taking given  upon  the  allowance  of  the  in- 
junction shall  be  and  remain  in  effect  nntU 
It  Is  finally  decided  whether  or  not  the  In- 
junction ought  to  have  been  granted."  Tbe 
condition  in  the  bond  in  the  case  at  bar  was 
as  follows:  "Now,  therefore.  If  the  said 
Charles  Holsworth,  overseer  of  said  road 
district  No.  six  (6)  of  Dakota  county,  Nebras- 
ka, shall  pay  the  amount  of  the  decree.  txH 
terest  damages,  and  costs  against  hlaa  In 
case  the  said  decree  shall  t>e  affirmed  In 
whole  or  tn  part  In  said  supreme  court  tben 
tbf!  above  obligation  to  be  void;  otherwise  to 
remain  In  full  force  and  virtue."  By  com- 
parlscm  of  the  condition  stated  In  the  bond  as 
given  with  the  requirements  of  the  law  ap- 
plicable to  such  a  bond  as  quoted.  It  wlU  at 
once  be  noticed  that  the  bond  In  this  case 
was  not  oondltl<Hied  as  tbe  law  prescribed. 
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bat  a  material  porUon  waa  omitted.  TIiIb 
rendered  it  InsnflSdoit  aa  a  saperaedeu  bond, 
or  to  continoe  tbe  Injunction  In  force.  State 
T.  Thlde^  19  Neb.  220.  27  N.  W.  100.  Thto 
bolnff  tmeb  It  toOam  tbat  tbe  tntoimatlon  In 
the  contempt  proceedlDga,  beaed  np<m  tbe 
coatlnnance  of  tbe  injonctlm  by  tbe  effect  of 
this  bond  as  one  of  the  necessary  elements  of 
the  cbaxfe,  and  dlsdoslng  npon  Ita  face  that 
tbe  bond  was  so  defbctive  ae  not  to  fill  tbe 
purpose  for  wblcb  It  was  Intended,  was  In- 
sufBdent  to  snstaln  tbe  c<aiTletlon  and  judg- 
ment pmdlcated  upon  ft,  and  that  the  demur- 
rer to  it  staould  have  beoi  suBtalned.  The 
Judgment  of  the  district  court  Is  reversed, 
and  the  plaintiff  In  error  discharged.  Be- 
versed. 


ZDIHBBHAN  t.  BTAO^ 
iSnpreme  Gonrt  of  Nebra^a.   Oct  1,  1885.) 

COITTBMFT  —  JuSISDIonoK  —  RbTIBW  IN  ERROR— 
MOnOH  VOE  NBW  TlUAI/~OHBCTI01l» 

TO  IsrORUATIOH. 

1.  'A  proceediDs  against  a  party  for  con- 
tempt in  tSis  Btate  is  in  the  nature  of  a  criminal 
prosecution,  and  governed  by  the  rules  of  con- 
struction and  practice  applicable  ttMreto. 

2.  A  judgment  for  contempt  may  be  re- 
viewed on  error  in  the  supreme  court  in  the 
jame  manner  as  criminal  cases. 

8.  In  order  to  aeenre  a  reriew  of  errors 
committed  during  a  trial  in  proceedings  for  con- 
tempt, such  errors  must  first  be  suumltted  to 
the  court  wherein  such  proceediugs  were  had 
by  a  motion  for  new  trial. 

4.  Formal  defects  in  an  information  and 
warrant  or  order  of  arrest  most  be  talien  ad- 
vantage of  by  objections  made  in  the  proper 
manner  befwe  going  to  trial,  otherwise  they 
will  be  deemed  waived. 

5.  The  proceedings  In  this  case  examined, 
and  held  fully  within  tbe  jurisdiction  of  the 
trial  court,  as  conferred  upon  it  by  section  260 
•f  the  Code  of  Civil  Procedure. 

(Syllabus  by  tbe  Ccnri.) 

Error  to  district  court.  Fumaa  conn^; 
Welty,  Judge. 

Complaint  by  tbe  state  of  Nebraska  agalDSt 
David  Zimmerman,  charging  contempt 
Judgment  of  guilty,  and  defendant  brings  er- 
ror.  Affirmed.  ^ 

F.  L  Fobs  and  W.  B.  Uation.  for  plaintiff 
In  error.  A.  8.  Gburchtll,  Atty.  Gen..  T.  H. 
Matters*  and  a  J.  DUwortb,  tta  the  State. 

HARBISON.  X  An  action  for  an  Injnnc- 
ti(m  was  commenced  In  the  district  court  of 
Fomas  county  by  one  Bnos  Clark  acaiust  tbe 
Cambridge  ft  Ampaboa  Irrigation  ft  Im- 
provement Company  to  restrain  It  or  any 
pnson  acting  by,  through,  or  under  it,  from 
diverting  tbe  waters  of  the  R^ubllcan  river 
from  tbe  natural  ctutnnel;  and  upon  tbe  pres- 
entation of  tbe  petition  on  the  IStb  of  June, 
IfiM,  to  tbe  Judge  of  the  district  court  for 
the  allowance  of  a  temporary  InJunctlMi  dup- 
ing tbe  pendpucy  of  the  suit  tbe  matter  of 
such  allowance  was  set  for  hearing  at  1 
o'dork  p.  m.  of  tbe  following  day,  and  an 
oroer  allowed  restraining  tbe  company,  or 


any  prason  or  personB  acting  by,  through,  or 
under  it,  from  committing  tbe  acta  complain- 
ed of  in  tbe  petition  for  injuncticm.  On  tbe 
19tb  day  of  June.  1894.  an  affidavit  was  fil- 
ed. In  which  it  was  charged  that  tbe  plain- 
tiff in  enot  had  been  guilty  of  a  contempt 
consisting  of  a  Tlolation  of  tbe  restraining 
order  made  in  the  injunction  suit  He  vraa 
arrested,  and  brought  t>efore  tbe  court  or 
judge,  and,  as  tbe  result  of  a  trial  upon  tbe 
charge  lu  the  affidavit  was  convicted  snd 
sentenced,  and  to  secure  a  reversal  of  tbe 
Judgment  these  error  proceedings  have  been 
prosecuted  to  this  court.  The  petition  in  er- 
ror contains  some  assignments  which  refer 
to  errors  alleged  to  have  occurred  during  tbe 
triaL  It  has  been  said  by  this  court  that 
a  proceeding  against  a  party  for  contempt  la 
in  tbe  nature  of  a  criminal  prosecution. 
Oandy  t.  State.  13  Neb.  4A8.  14  M.  W.  143; 
Boyd  T.  State.  19  Neb.  128,  28  N.  W.  925; 
Johnson  v.  Bouton,  35  Neb.  903,  53  N.  W. 
905;  0*Gbander  t.  State  (Neb.)  64  N.  W. 
373.  It  was  also  determined  In  the  case  of 
Oandy  v.  State,  supra,  that  "a  Judgment  for 
contempt  may  be  reviewed  on  oror  In  the 
supreme  court  in  tbe  same  manner  aa  crim- 
inal casos.**  It  would  seem  to  follow  tiiat 
tbe  rules  of  practice  governing  error  pro- 
ceedings should  be  ad<q)ted  and  made  appli- 
cable to  contempt  cases  where  the  Issues  are 
tried,  and  among  tbem  the  one  by  which  a 
party  who  desires  a  review  of  errors  occur- 
ring during  the  trial  of  a  case  must  file  a  mo- 
tion for  new  trial,  pointing  out  such  error. 
Davis  V.  State,  31  Neb.  243.  47  N.  W.  851. 
There  was  no  motion  fw  new  trial  filed  in 
this  case,  bence  we  cannot  review  any  of  tbe 
errors  assigned  which  are  alleged  to  have 
been  committed  during  tbe  trial.  This  In- 
dndes  the  assignment  of  error  regarding  tbe 
insufficiency  ot  evidence  to  support  tbe  find- 
ing and  Judgment  There  ate  some  asslgn- 
moits  wblcb  are  directed  towards  what  are 
allied  to  be  defecta  In  the  Inf (nmation  and 
warrant  or  order  of  arrest  in  matters  of  form. 
These  are  questions  which  should  bare  been 
raised  by  objections  made  in  the  proper  man- 
ner  before  going  to  trial.  This  was  not  done, 
and,  If  they  oxisted.  they  were  waived.  Id., 
31  Neb.  25%  47  N.  W.  864.  There  are  some 
assignments  of  error.  In  which  it  Is  allied 
the  judge  was  without  authority  of  law  to 
fine  and  imprison  plaintiff  in  error,  and  was 
without  jurisdiction  to  try  and  sentence  bim, 
and  that  the  Judgment  was  unlawful  and 
void.  The  authority  to  mtnrtaln  such  a  pro- 
ceeding, to  try  the  issues  and  render  Judg- 
ment, Is  conferred  upon  courts  and  judges 
thereof.  See  Code  Civ.  Proc.  i  260.  Comp. 
St  1806,  p.  1177.  The  court  had  Jurisdiction 
of  the  injunction  suit  and  the  Judge  had 
antbority  to  make  tbe  restraining  order,  and 
Its  obedience  was  imperative  so  long  aa  it 
remained  in  force;  and  upon  complaint  filed 
of  Its  Tl<^ti<m,  and  the  party  being  brought 
bef<«e  the  Judge  to  answer  tbe  charge,  npon 
tbe  evidence  adduced  during  tbe  trial  he  was 
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determined  guilty.  B.n(i  a  sentence  Imposed, 
micb  as  is  contemplated  or  prescribed  by 
law.  In  sncb  portion  of  the  proceedings  of 
tlie  trial  court  or  judge  as  are  properly  pre- 
sented here  for  review  nothing  bas  been  as- 
signed or  indicated  in  either  the  petition  in 
error  or  argument  for  plaintiff  In  error, 
Which  was  erroneous,  and  the  Judgment 
must  be  affirmed.  Affirmed. 


HEALD  et  ai.  y.  POLK  COUNTY. 

(Supreme  Court  of  Nebraska.    Oct  1,  1895.) 

CouNTiaa  —  Fbe8  of  Clerk  —  Allowance  bt 
Boari>~Res  Judicata. 

1.  When  the  law  prescribes  the  duties  of 
a  public  officer,  and  fixes  the  compeusatioQ  of 
such  officer,  he  must  perform  all  the  duties  re- 
quired of  him  by  tlie  law  for  such  compensa- 
tion. State  V.  Silver,  2  N.  W.  215.  9  Neb.  85, 
and  Bayha  t.  Webster  Co.,  24  N.  W.  457,  18 
Neb.  131.  reaffirmed. 

2.  By  the  statute  In  force  In  1883,  county 
clerks  of  counties  having  less  than  25.000  in- 
habitants were  required,  as  a  part  of  the  duties 
of  their  office,  to  make  out  the  tax  lists  of  such 
counties  for  said  year;  and  for  this  service 
Much  clerks  were  not  entitled  to  any  extra  com- 
pensation. 

3.  The  county  clerk  of  such  a  county,  in  the 
year  1883,  duly  made  report  to  the  county  board 
of  all  fees  received  by  him  as  snch  clerk  for  said 
year.  Such  report  was  by  the  county  board 
approved,  and  the  clerk  retained  of  the  fees  col- 
lected $1,500,  that  sum  being  bis  compensation, 
as  fixed  by  the  law.  Said  clerk  duly  filed  a 
claim  of  9200.24  against  said  county  for  making 
out  the  tax  list  of  the  county  for  said  year, 
which  claim  was  duly  audited  by  the  county 
board,  and  paid  to  said  county  clerk.  In  a  nuit 
bv  the  county  axainst  the  clerk  and  the  sureties 
on  his  official  bond  to  recover  this  sum,  kdd: 
iX)  That  the  county  board,  in  examining  ue  re- 
ports made  to  it  by  said  clerk  of  fees  received  by 
him  as  such  officer,  and  in  adjusting  the  ac- 
count between  the  county  and  said  clerk,  exer- 
cised ministerial  Cuuctions  only.  Kemerer  v. 
State.  7  Neb.  130,  and  State  v.  Roderick,  41  N. 
W.  404,  25  Neb.  629,  limited  and  reaffirmed. 
(2)  The  action  of  the  county  board  in  examining 
and  adjusting  the  reports  made  to  It  by  the 
clerk  of  fees  received  by  him  for  the  year  1883, 
and  its  action  in  allowing  the  clerk  the  claim 
filed  against  the  county  for  making  the  tax  list, 
were  independent  transactions.  (8)  Thtit  the 
county  board,  in  passing  upon  the  claim  filed 
against  the  county  by  the  clerk  for  making  up 
the  tax  list,  exercised  judicial  fnnctions,  and  its 
decision  in  the  premises,  not  having  been  ap- 
pealed from,  was  final.  (4)  The  fact  that  the 
claim  presented  by  the  clerk  for  making  up  the 
tax  list  was  without  merit,  and  was  one  for 
which  the  county  waa  not  legally  liable,  did 
not  oust  the  coanty  board  of  jurisdiction  in  the 
premises. 

4.  Tbe  counties  of  this  state  are  bodies  cor- 
Dorate  and  politic.  Their  powers  as  such  bod- 
ies  are  exerdsed  by  their  county  boards.  Snch 
boards  are  invested  with  exclusive,  original  ju- 
risdiction to  hear  and  determine,  to  allow  or 
disallow,  all  claims  filed  against  tiieir  counties; 
and.  in  passing  upon  such  claims,  they  act  Ju- 
dicially, and  their  decisions  in  the  premises  are 
conclusive  unless  appealed  from. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Folk  county;  Batee, 
Judge. 

Action  by  the  county  of  Polk  against  John 
P.  Heald  and  others.  PlalntUt  had  Jndg- 
nent,  and  defendants  bring  error.  Reversed. 


Holmes,  Cornish  &,  Lamli,  for  plaintiffs  In 
error.  H.  M.  Marquis,  for  defendant  In  er- 
ror. 

RAOAN,  O.  John  P.  Heald  was  the  duty 
elected,  qualified,  and  acting  county  clerk  of 
"Pjolli  county  during  tbe  year  1883.  This  suit 
waa  brought  by  Polk  county  against  Heald 
and  the  sureties  on  his  official  t>ond  as  such 
cterk  to  recover  $200.21,  fees  which  it  is  al- 
leged Heald  collected  and  retained  as  county 
clerk  for  said  year  In  excess  of  the  compen- 
sation allowed  him  by  law  for  services  ren- 
dered as  snch  clerk  tor  snch  year.  Polk 
county  had  a  verdict  and  Judgment,  and 
Heald  has  prosecuted  to  this  court  a  petition 
In  error. 

The  undisputed  evidence  In  the  case  Is  that 
Polk  county.  In  tbe  year  1883,  had  a  popula- 
tion of  less  than  25,000  inhabitants;  that 
Heald  made  out  the  tax  list  of  said  county 
for  said  year,  and  made  out  and  filed  with 
the  board  of  commissioners  of  said  county 
bis  claim  against  it  for  $200.24  for  making 
out  such  tax  list;  that  such  claim  was  duly 
audited,  a  warrant  drawn  on  tbe  treasurer 
In  favor  of  Heald  for  said  amount,  and  the 
same  duly  paid;  tbat  Heald  made  a  report 
to  the  county  authorities  of  all  tbe  fees  re- 
ceived by  him  for  the  year  1883  as  such 
county  clerk,  except  this  item  for  making  up 
the  tax  list;  that  the  county  board  examined 
his  reports,  approved  the  same,  and  allowed 
him  to  retain  fees,  besides  the  tax-list  Iton, 
to  tbe  amount  of  $1,500  for  said  year. 

The  law  In  force  at  that  time  fixed  the 
compensation  or  salary  of  county  clerks  of 
counties  having  less  than  25,000  Inhabitants 
at  $1,500  per  year.  There  was  no  law  In 
force  In  that  year  which  allowed  county 
clerks  In  counties  having  less  than  25,000  in- 
habitants any  extra  compensation  for  mak- 
ing tax  lists.  The  law  then  in  force  fixing 
the  compensation  of  such  county  clerks  was 
section  1  of  an  act  passed  and  approved  Feb- 
ruary 15,  1877,  and  which  took  effect  Janu- 
ary 1,  1878.  This  law  limited  the  compen- 
sation of  snch  county  clerks  to  $1,500  per 
year,  and  required  them  to  account  and  pay 
oyer  to  the  county  all  fees  received  by  them 
In  excess  of  said  sum  of  $1,500. 

When  the  law  prescribes  the  duties  of  a 
public  officer,  and  fixes  the  compensation  or 
salary  of  such  officer  by  the  year,  then  such 
officer  must  perform  all  duties  required  of 
him  by  law  for  the  compensation  fixed. 
State  T.  Silver,  9  Neb.  85,  2  N.  W.  215;  Bayha 
T.  Webster  Co.,  18  Neb.  131,  24  N.  W.  457. 
At  the  time  Heald  qualified  for  the  oflice  of 
county  clerk,  and  before  that  time,  the  law 
made  ft  the  duty  of  county  clerks  of  counties 
having  less  than  25,000  Inbabltants  to  make 
out  the  tax  lists  of  their  counties  for  eacb 
year.  This  was  not  extra  work.  It  was  as 
mnch  a  part  of  bis  duty  to  make  out  the  tax 
Hats  because  he  was  county  clerk  as  it  waa 
his  duty  to  file  chattel  mortgages  brought  to 
his  office  for  that  purpose. 


Digitized  by  Google 


Neb.) 


BEALO  c.  POLK  COUNTY. 


877 


Bj  section  44,  c;  28,  Oomp.  8t  1883,  It  Is 
proTlded  that  the  county  clerk  and  other  cM- 
eera  shall  keep  a  txwk  to  be  known  as  a  *fee 
book,'*  In  which  he  shall  enter  each  anQ 
erery  Item  of  fees  collected  by  hbn,  the  name 
of  the  party  from  whom  be  received  the  fee, 
the  time  of  recelrbiff  the  same,  the  amount 
received,  and  for  what  service  the  fee  was 
charged.  And  by  section  48  of  said  chapter 
it  is  made  the  duty  of  such  county  iclerk.  on 
the  first  Tuesday  of  Jannaiy,  April,  July,  and 
Octtrfmr  of  each  year,  to  make  a  report  un< 
d«'*oath  to  the  county  board  showing  the 
different  items  of  fees  received  by  nich  offi- 
cer for  services  performed  virtue  of  hia 
oSiee.  And  by  section  45  of  said  chapter 
it  Is  provided  that  If  the  clerk  shall  omit  to 
comply  with  said  sections  48  and  44,  he  shall 
be  kerned  guilty  of  a  misdemeanor,  and, 
upon  conviction  thereof,  shall  be  fined;  and, 
if  he  shall  make  a  false  report  under  oath, 
be  shall  be  guilty  of  perjury,  and  punished 
accordingly.  By  section  48,  c.  18,  Comp.  8t 
1893,  it  Is  provided  ttiat  all  persMis  charge- 
able witb  money  belonging  to  any  county 
shall  render  th^r  accounts  to  and  settle  with 
the  county  board  at  the  time  required  by 
law,  and  pay  into  the  county  treasury  any 
balance  wlileh  may  be  due  the  county,  and 
take  receipts  therefw. 

In  Kemner  v.  State^  7  Neb.  130,  It  was  held 
that  a  county  board,  In  examining  the  reports 
made  to  It  by  county  officers,  and  tai  set- 
tling the  account  between  such  officers  and 
the  county,  exercised  ministerial  functions 
only.  This  case  was  approved  and  followed 
In  State  v.  Roderick,  26  Neb.  629,  41  N.  W. 
404.  Following  and  relying  upon  these  de- 
cisions, the  argument  of  the  county  here  Is 
that  the  $200.24  allowed  by  the  county  au- 
thorities of  Polk  county  to  Heald  for  mak- 
ing the  tax  list  cmutltuted  part  of  tlie  fees 
wlilch  he  received  In  the  year  1888  for  serv- 
ices rendered  by  him  as  such  county  clerk, 
and  which  fees  It  was  his  duty  to  report  to 
the  county  board  and  account  for.  We  can- 
not adopt  this  argument  The  law,  It  Is  true, 
required  the  county  clerk  to  report  to  the 
county  board  all  fees  which  he  bad  received 
for  services  performed  by  him  as  such  officer; 
but  the  fees  which  the  cl^-k  was  required 
to  account  for  was  the  compensation  pre- 
scribed by  law  f<»r  tlie  service  rendered  by 
him  as  such  county  clerk.—the  legal  fees 
which  he  was  authorized  by  law  to  charge 
and  collect  As  already  stated,  he  was  not 
«ititled  to  any  fee  for  making  out  the  tax 
Hat  for  the  year  1883.  The  money  appro- 
priated to  Hefdd  by  the  county  board  for 
making  the  tax  Hat  waa  tn  the  nature  of  a 
sratuity  or  donation.  But  whatever  may  be 
the  character  of  this  claim  allowed  to  Heald 
by  the  county  board,  such  claim  was  not  a 
(ee  prescribed  by  law  as  a  compensation  to 
Heald  for  a  service  he  had  poi'fDrmed  as 
such  county  clerk. 

Anothn  argument  of  the  codnty  Is  that 
the   allowance  by  the  county  board  of 


Heald's  claim  of  $200.24  for  making  out  ttae 
tax  list  for  the  year  1888,  and  the  examlna- 
tion  and  approval  of  the  reports  nude  by 
him  of  the  fees  collected  as  county  clerk  for 
the  year  1888,  were  parts  of  one  and  the 
same  transaction;  and  tliat  since  the  county 
board  exercised  only  ministerial  functions 
In  examining  Heald's  r^^orts,  and  adjusting 
his  accounts  with  the  county,  the  boai-d  ex- 
ceeded Its  authority  in  allowing  Heald  f20a- 
24  for  making  out  the  tax  list  as  by  that 
act  the  board  Increased  the  salary  or  com- 
peDsatI(Hi  allowed  Heatd  aa  clerk  for  the 
year  1883  by  that  amount;  and  that  the 
board  had  no  Jurisdiction  or  authority  to  so 
Increase  the  compensation  of  Heald;  and 
that  Its  action  In  that  respect  waa  aimply 
void.  We  tblnk  the  caaes  laat  cited  above 
from  7  Neb.  and  25  Neb.  (41  N.  W.).  In  so 
far  as  they  liold  that  a  county  board  exer^ 
clses  only  ministerial  functions  In  Its  exam- 
ination of  the  reports  of  county  offlcers,  and 
in  settling  and  adjusting  the  accounts  be- 
twebu  such  offlcers  and  the  county,  are  cor- 
rect. It  is  provided  by  the  statute  {see  sec- 
tions 43-45,  art.  1,  c.  18,  Comp.  St  1893) 
that  persons  chargeable  with  money  belong- 
ing to  any  county  shall  render  their  ac- 
counts to  and  settle  with  the  county  board, 
and  pay  any  balance  which  may  be  found 
due  Into  the  county  treasury;  and,  if  any 
person  shall  refuse  to  render  true  accounts 
or  settle,  the  county  board  shall  adjust  the 
accounts  of  such  delinquents  according  to 
the  best  Information  It  can  obtain,  ascer- 
tain the  balance  due  the  county,  and  insti- 
tute a  proper  action  to  recover  such  Imlauce; 
and  In  such  suit  the  delinquent  shall  not  l>i< 
entitled  to  any  commission,  and  shall  for- 
feit and  pay  to  the  county  a  penalty  of  20 
per  cent  of  the  amount  found  due  the  coun- 
ty; and  that  It  shall  be  the  duty  ot  the 
court  In  which  any  such  action  is  brought 
to  Include  such  penalty  in  the  Judgment  ren- 
dered. It  is  evident  from  this  statute  that 
the  finding  made  by  a  county  board  In  ad- 
justing the  accounts  of  an  officer  with  hia 
county  is  not  cmcluslve  upon  either  the  of- 
ficer or  the  county;  but  In  a  suit  by  a  coun- 
ty against  an  officer  to  compel  him  to  pay 
over  fees  collected,  the  finding  of  tlie  county 
board,  made  upon  an  examination  and  set- 
tlement of  such  officer's  report  to  it  of  the 
amount  due  from  the  officer  to  the  county, 
is,  at  moat,  prima  facie  evidence  of  the  cor- 
rectness of  the  atatus  of  the  account  be- 
tween the  officer  and  the  county. 

Bat  the  holding  of  aald  cases  last  cited 
should  not  be  extended  beyond  the  point 
stated,  and  tbey  are  not  applicable  or  con- 
trolling undor  the  facts  In  this  case.  The 
action  of  the  county  board  In  examining  the 
four  reports  made  to  it  by  Heald  of  fees  re- 
ceived by  him  as  county  clerk  for  tlie  year 
1883,  the  approval  of  such  reports,  and  the 
adjusting  of  the  accounts  of  Hesld  with  the 
county,  and  its  action  in  allowing  the  claim 
Heald  filed  against  the  county  for  making 
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the  tax  list,  were  not  parts  of  one  and  tbe 
same  transactlOD.  Heald  had  no  valid  claim 
asalnst  tbla  county;  and  It  may  be  conceded 
that  tbe  allowance  made  by  tbe  board  of 
his  claim  for  maklnff  tbe  tax  list  was  a 
mere  sblft  and  device  resorted  to  by  tbe 
board  tor  the  pnrpose  of  Increasing  Heald's 
compensation  as  county  clerfc.  The  allow- 
ance of  this  claim  was  contrary  to  law,  and 
the  money  was  npproprlated  for  an  unlaw- 
ful and  unauthorized  purpose;  and  each 
member  of  the  county  board  who  voted  for 
such  appropriation  may  Imve  thereby  ren- 
dered himself  and  the  sureties  on  his  offlcUU 
bond  liable  to  the  coun^  for  tbe  money  so 
misappropriated.  The  members  of  county 
boards  are  trustees  and  agents  of  the  public, 
charged  with  tbe  performance  of  certain  du- 
ties, and  Invested  with  certain  powers,  and 
among  these  Is  tbat  of  conserving  tbe  public 
funds,  and  paying  them  out  only  for  lawful 
purposes;  and,  when  a  county  board  appro- 
priates tbe  money  of  the  pabllc  for  any  pur* 
pose,  its  members  must  know  at  their 
that  such  purpose  Is  one  authorised  by  law. 
But  by  section  20;  art  1,  c  18,  G<nnp.  St 
1893,  each  county  in  ttils  state  Is  declared  to 
be  a  body  jtoUtlc  and  corporate;  and  by 
section  21  of  said  chapter  it  Is  declared  tbat 
the  powers  of  a  county  as  a  body  corporate 
or  politic  shall  be  exercised  by  a  county 
board;  and  by  snbdivlslon  3  of  section  22  of 
said  article  and  chapter  It  Is  declared  that 
the  county  board  shall  have  power  to  make 
all  contracts  and  to  do  all  other  acts  in  re- 
lation to  tbe  property  and  concerns  of  the 
county  necessary  In  the  ezerdse  of  Us  cor- 
porate powers;  and  by  subdivision  6  of  sec- 
tion 23  of  said  article  and  chapter  the  coun- 
ty boards  are  given  power  to  «Esmlne  and 
settle  all  accounts  against  tbe  county  and 
all  accounts  concerning  the  receipts  and  ex- 
penditures of  the  county;  by  section  37  ot 
said  article  and  cltapter  It  is  provided  that; 
before  any  claim  against  a  county  Is  audited 
and  allowed,  sncb  claim  shall  be  verified  by 
the  oatb  of  the  claimant  or  his  agent,  and 
died  with  the  county  clerk,  and  that,  if  tbe 
claim  be  disalloweil  lu  whole  or  in  part,  the 
claimant  may  appeal  from  the  decision  of 
the  board  to  the  district  court;  and  by  sec- 
tion 38  of  said  article  and  chapter  It  Is  pro- 
vided that  any  taxpayer  of  the  county  may 
appeal  from  the  allowance  of  any  claim 
against  the  county.  This  court  has  many 
times  construed  these  statutes,  and  It  has 
been  uniformly  held  that  a  county  board  la 
Invested  with  exclusive  original  Jurisdiction 
to  hear  and  determine,  to  allow  or  disal- 
low, all  claims  filed  against  the  county;  that 
a  county  board,  In  passing  upon  a  claim 
filed  against  a  county  acts  Judicially;  and 
that  its  decision  in  the  premises,  if  unap- 
pealed  from.  Is  final.  Brown  v.  Commls- 
Slonera,  6  Keb.  Ill;  State  v.  Board  of  County 
Com'rs,  Id.  454;  Dixon  Oo.  t.  Barnes.  13 
Neb.  294,  13  N.  W.  023;  Sagoss  v.  Oumlng 
Oo.,  36  Neb.  375.  54  N.  W.  US3;  State  T. 


Ohnrchtll.  87  Neb.  702,  56  N.  W.  4Sti  Stonz 
Oo.  T.  Jameson  (Neb.)  61  N.  W.  396. 

In  this  action  the  conn^  reoks  to  recover 
from  Heald  money  paid  to  him  on  a  claim 
filed  by  the  latter  against  tbe  county.  Tbls 
claim  was  duly  verified  by  Heald.  filed  with 
the  county  derk,  examined  by  the  county 
board,  and  allowed;  and,  as  no  appeal  was 
takm  from  this  action  of  tbe  county  board, 
this  suit  cannot  be  maintained. 

Tbe  claim  ought  not  to  have  been  present- 
ed to  the  county,  as  It  did  not  owe  Ueald 
anything;  and  the  board  was  qnite  as  freU 
aware  of  this  as  was  Heald  himself.  Bat 
the  fact  that  the  claim  presented  was  with- 
out merit  or  was  one  for  which  the  couaty 
was  not  legally  liable,  did  not  onat  tbe 
coimty  board  ot  jarisdlcU<m  In  tbe  pranlsea. 
Jurisdiction  Is  authority  to  bear  and  decide. 
There  w«re  two  parties  to  this  prooeedlnc- 
•Heald  and  the  county.  There  was  ati  iS' 
sue  made  by  the  filing  ot  the  claim;  namely, 
whether  the  county  was  liable  for  the  daloi. 
And  there  was  a  Judgment  that  the  county 
was  Ihibl^  and  that  Heald  ahonld  recover. 
Here,  then,  was  not  only  Jurisdiction,  but. 
on  the  part  of  tbe  board.  Judicial  actlui,  ano 
tbe  exendse  <hC  Judiclid  dlscretloi.  The  Juds- 
ment  of  the  district  court  Is  revened.  and 
the  cause  remanded  for  further  proceedlnss. 
Beversed  and  mnanded. 


RAGOSS  et  al.  v.  CUMING  COUNTY. 
(Supreme  Goart  of  Nebraska.    Oct.  1,  18P5.» 

OOXPBRSATIOX  OP  OdHTT  ClBHK  —  CoNCLUBITK 
NESS  OP  ALLOWANCB  BY  BoARD. 

The  facts  and  the  Qaestioiis  of  law  In- 
volved in  this  case  are  in  all  respects  simHar 
to  those  InTolred  in  Heald  v.  Polk  Co.  (def>itled 
heren-ith)  64  N.  W.  370;  and,  on  the  antbority 
of  that  case,  the  judgment  of  the  district  court 
rendered  herein  is  reversed. 
(Syllabus  by  the  Goort) 

Error  to  district  court  Oumlng  county; 
Norris,  Judge. 

Action  by  the  county  of  Cuming  afniinst 
F.  W.  Bagoss  and  others.  Plaintiff  had  Judg- 
ment ftiid  defendants  bring  error,  Beveraed. 

T.  M.  Franse.  J.  G-  Crawford,  and  M.  Mc- 
laughlin, for  plalntiflts  in  em»r.  P.  M.  Moo- 
dle  and  H.  0.  Brome^  f<nr  defendant  In  error. 

BAG  AN,  0.  The  county  of  Cuming  brou  ght 
this  suit  to  tbe  district  court  of  tfast  county 
against  F.  W.  Bagoss.  as  principal,  and  tS» 
sureties  on  bis  offlclol  bond  as  county  clerfe. 
to  recov^  tbe  amount  of  certain  fees  wfalob 
the  cotmty  alleged  Ragoss,  during  bis  term 
of  office,  bad  collected  for  services  perforu}«><) 
by  him  as  such  derk.  and  had  retaloed.  In  ex- 
cess of  the  amount  which  he  was  allowed  by 
law  to  retain  for  tbe  services  perfwmed  by 
him  as  such  cler^  The  county  had  a  verdict 
and  Judgment  and  Ragoss  and  the  snretles 
have  prosecuted  to  this  court  petitlona  In 
error. 
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It  ^peara  tbat,  during  the  time  Bagoss 
iras  Id  office  he  made  up  the  tax  lists  Car  Ihe 
cotmty,  made  oat  the  road  snperrlsor's  books. 
canrasMd  election  returns,  and  performed 
other  services  which,  under  the  law  as  It  ibea 
existed.  It  became  his  duty  to  perform  with- 
out any  extra  conqtensatlon  oror  and  above 
tbe  8aliu7  or  compensation  attaching  to  the 
ODce  of  county  clerk.  For  these  extra  serv- 
ices pof  ormed  by  Ra^MS,  he  filed  bis  claims 
wltb  the  coun^  <derk  of  said  county.  These 
claims  were  audited  and  ^proved  by  tbe 
eoQDtr  board  of  said  county,  warrants  drawn 
therefor  In  favor  of  Ragoss  on  ttie  treasurer, 
and  by  him  paid.  The  suit  is,  in  effect,  one 
1^  tbe  county  to  recover  back  this  money 
nnlawfoUy  paid  by  it  to  Ragoss  for  such  ex- 
tra services  performed  by  him.  The  facts 
and  the  questions  of  law  involved  are  in  all 
respects  similar  to  those  Involved  In  the  case 
of  Heald  V.  Polk  Ca,  M  N.  W.  376;  and.  fol- 
lowing that  case,  the  Judgment  here  must  be 
reversed,  and  the  cause  remanded.  Reversed 
and  ronanded. 


STATB  ex  rel.  REALTY  GO.  v.  COOLET, 
County  Auditor. 

(tiopmne  Coart  of  Minneflota.  Oct  2.  1886.) 

BzniFTiox  FROM  Tax&tiox  —  Pbofihtt  Lbabed 

rOK  FtlBlIC  FDRPOBB8. 

The  las^age  fouud  In  Bection  8  of  arti- 
cle 9  of  the  state  constitution,  whereby  it  is 
pitrrided  that  "nubile  property  used  exclusivelr 
for  any  pubUc  purpose"  shall,  by  general  laws, 
be  exempted  from  taxation,  and  the  legislation 
on  the  subject  (Gen.  St.  1894,  g  1512),  cannot 
be  oonstraed  as  authorizing  the  exemption  of 
real  property  owned  and  leased  by  a  private 
party  who  receive^  and  retains  alt  revenaes  de- 
rived from  such  leasing,  although,  under  a  con- 
tract with  the  owners,  the  authorities  of  the 
municipality  in  which  the  property  is  situated 
have  ordained  that  such  property  shall  be  a 
poblie  market  house  or  place,  and  shall  be  ex- 
empt fr<Hn  taxation,  and  it  is  thereafter  exclu- 
drely  used  for  auch  public  pnrpfMe,  the  aathori- 
tiei  regulating  the  business  to  the  extent  neces- 
sary for  the  puoUc  welfare. 
(Syllabus  by  the  Court  J 

Api)eal  from  district  court,  Hennepin  coun- 
ty; Robert  Jamison,  Judge. 

Action  in  the  name  of  the  state  on  the  rela- 
tion of  the  Realty  Company,  a  corporation,  for 
mandamus  to  Clayton  R.  Oooley,  auditor  of 
l^im^in  county.  A  peremptory  writ  was 
ordered,  and  defendant  appeals.  Affirmed. 

Frank  M.  Nye  and  Wilson  &  Van  Derlip,  for 
appellant.  lUpl^,  Brennan  ft  Booth,  for  re- 
Bpondent. 

COLLINS,  J.  This  Is  an  appeal  from  an  or^ 
der  directing  the  Issuance  of  a  peremptory 
writ  of  mandamus  to  the  respondent  county 
andltor,  requiring  and  compelling  him  to  en- 
ter ui>on  the  assessment  books  for  taxation 
certain  real  iffoperty  In  tbe  city  of  Minneapo- 
lis. There  is  no  dispute  over  the  facts.  Tbe 
real  estate  in  question  Is  owned  by  the  Ulnne- 
■pdls  Central  City  Market  Company,  a  coi^ 


poratlon  organleed  and  existing  mider  the 
provistona  of  Gen.  St  1884,  |  2794,  for  the 
purpose  of  conducting  a  whi^esale  and  retail 
market  In  asld  dty.  It  has  not  been  assessed 
for  taxation  tor  several  years,  because  of  Uie 
provlal<ms  of  a  cortain  ordinance  passed  by 
the  city  ooimcll  In  tbe  year  1802,  and  a  con- 
tract entered  Into  between  the  city  and  the 
market  company.  Thte  ordinance  and  the 
contract  provided  for  the  Immediate  erection 
at  a  maricet  house  upon  the  land  In  question 
the  company,  and  the  latter  agreed,  and 
was  given  a  franchise,  to  maintain  a  market 
house  and  place  on  such  premises,  to  be  used 
excluslvcdiy  as  a  public  martet,  for  the  period 
of  25  years.  The  OTdlnanoe  also  provided  that 
for  such  period  of  time  the  «itlre  premises 
should  be  ^empt  from  taxation.  It  Is  con- 
tended in  behalf  of  the  company  that,  not- 
withstanding the  private  ownership  of  this 
property,  it  was  and  remains  racempt  from 
taxation  because  it  has  been  established  as  a 
public  market  house  and  pUu»,  regulated  and 
controlled  by  municipal  authority,  used  ex- 
clusively by  the  public  as  a  market  house,  and 
thus  dearly  within  tbe  language  of  the  ex- 
emption statute  (Id.  {  1512),  which,  by  Ite 
eighth  subdivision,  exempts  from  taxation 
"all  public  market  houses,  public  squares  or 
other  public  grounds,  town  or  township  bouses 
or  balls,  used  exclu^vely  for  public  purposes." 

We  must  concede  at  the  outRet  that  under 
the  terms  and  provisions  of  tbe  ordinance  the 
market  house  and  the  ground  ased  In  connec- 
tion therewith  are  as  public  as  If  built  and 
owned  by  the  city  Itself  as  a  market  house- 
and  place.  Tbe  statute  which  we  have  quot- 
ed was  designed  to  harmonize  with  a  clause 
In  article  9,  S  3,  of  our  constitution,  and  of 
course  it  cannot  be  constmed  so  as  to  enlarge 
Its  operation,  and  exempt  property  not  clearly 
contemplated  by  tbe  fundamental  law.  Sec- 
tion 3  reads  as  follows:  "Laws  shall  be  pass- 
ed taxing  all  moneys,  credits,  Investments  in 
lionds,  stocks,  joint  stock  companies  or  other- 
wise; and  also  all  real  and  personal  property 
according  to  its  true  value  In  money;  but 
public  burying  grounds,  public  school  bouses, 
public  hospitals,  academies,  colleges,  unlver- 
Bltles,  and  all  seminaries  of  learning,  all 
churches,  church  property  used  for  religions 
purposes,  and  bouses  of  worship,  InstitotloDs 
of  purely  public  charity,  public  property  used 
exclusively  for  any  public  purposes  and  per- 
sonal property  to  an  amount  not  exceeding  In 
value  two  btuidred  dollars  for  each  Individual, 
shall  by  general  laws  be  exempt  from  taxa- 
tion." The  particular  clause  to  which  we 
have  adverted  Is  that  which  authorizes  the 
exemption  of  "public  property  used  exclusive- 
ly for  any  public  purpose"  from  taxation,  and 
it  is  really  this  language  which  we  are  to  con- 
strue and  apply.  The  trial  court  seems  to 
have  taken  the  position  that,  In  order  to  have 
the  benefit  of  tbe  exemption  clause,  the  prop- 
erty must  be  owned  by  tbe  public;  and,  far- 
ther, that  It  must  be  exclusively  used  for  a 
public  purpose.   We  think  this  Interpretation 
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altosether  too  literal  tnd  radical,  for,  If  tlila 
comtrnctton  must  prerall.  tbe  ownership  must 
not  onl7  be  in  the  publte»  bat  the  proper^  it- 
self  must  be  actually  aod  eKlnslvely  used  for 
eome  public  purpose.  Under  this  Ttew  this 
Immunity  from  taxation  would  be  taken  away 
from  all  property  haTlng  public  ownersUp 
while  It  was  unused,  or  while  any  part  of  It 
was  used  Cor  prlTate  purposes  under  tbe  su- 
pervision of  the  public  authorities  and  by 
their  consent  Nor  are  we  convinced  that  the 
exemption  might  not  be  as  to  property  owned 
by  private  pai-ties  under  certain  conditions. 
To  so  construe  the  constitution  would  be  to 
compel  the  owners  of  pn^rty  used  exclusive- 
ly by  tbe  public  with  the  owners*  ctmsent, 
and  from  which  the  latter  derived  no  benefit, 
pecuniary  or  otherwise,  to  pay  taxes  upon  tbe 
same,  or  the  payment  of  such  taxes  would 
have  to  be  made  directly  out  ot  the  public 
funds.  These  suggestions  Indicate  that  a  rea- 
sonable and  practical  construction  must  be 
placed  upon  tbe  exemption  clauses.  In  the 
case  at  bar  the  facts  are  that  a  private  corpo- 
ration lias  been  organized  for  the  specified 
purpose  of  erecting  a  building  upon  its  own 
land,  and  in  tliat  building,  and  In  tbe  ad- 
Joining  streets,  furnlahing  a  market  place. 
Through  the  ordinance  and  tbe  contract  It  has 
secured  a  franchlae  for  the  conducting  of  the 
buslnraa  for  the  period  of  25  years,  and  It  has 
also  had  this  plaoe  of  business  declared  a  pub- 
lic market.  We  are  not  to  suppose  that  in 
making  this  investment  and  furnishing  a 
place  fbr  the  transaction  of  such  a  business 
The  company  has  undertaken  and  is  carrying 
out  an  enterprise  purely  philanthropic,  or  that 
tlie  business  Is  not  expected  to  prove  fairly 
remunerative.  While  the  maximum  fees  and 
rates  for  standing  roran  for  vehicles  In  the 
abutting  streets  are  prescribed  by  the  ordi- 
nance, tbe  stalls  In  the  building  are  annually 
rented  to  the  bUchest  bidder  at  public  auction, 
and  all  fees  and  rentals  are  the  property  of 
the  market  company.  The  city,  as  a  munici- 
pality, receives  no  benefit  therefrom,  nor  do 
its  Inhabitants,  save  In  the  way  of  incidental 
cfmvenlences.  And  Instead  of  being  used  for 
a  public  purpose  exclusively,  with  all  that  the 
term  Implies,  the  erection  of  the  market  house^ 
and  the  prosecution  of  the  business  there  to 
be  transacted,  will  In  all  probability  prove 
very  profitable  to  the  corporation  before  the 
expiration  of  Its  franchise,  while  tbe  city  Is 
benefited  in  no  other  -way  than  it  is  at  the 
prraent  time.  Clearly,  the  exemption  clause 
in  the  constitution  was  never  designed  to  cov- 
er such  a  case.  If  it  was,  tbe  Isglelature  could 
amend  the  present  statute  so  as  to  exempt 
from  taxation  street  car,  water,  gas,  and  elec- 
tric light  companies,  and  a  variety  of  private 
enterprises  organized  and  operated  for  pe- 
cuniary gain,  but  owned  by  the  public  in  tbe 
same  general  sense,  serving  tbe  public,  and 
devoted  to  or  used  for  public  purposes,  quite 
as  exclusively  as  is  tbe  property  in  Question. 
We  are  sure  that  an  amendment  to  tbe  tax 
law  through  which  such  an  exemption  was  at- 
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tempted  wotdd  at  once  be  pronounced  vnoon- 
stituttonaL  No  rule  can  be  formnlated  hj 
which  to  determine  what  Is  "puUte  pn^ierty 
used  exclusively"  for  a  *^ublic  piupoaeh"  vUk* 
in  the  meaning  of  the  danse  in  secttui  3,  ar 
ticle  9.  But  the  language  there  used  cannot 
be  construed  as  anthorl^ng  the  oemptloD 
fnmi  taxation  of  real  property  ovned  and 
leased  by  a  private  party,  wbo  receives  and 
retains  all  revenues  derived  tiom  such  leas- 
ing, although,  under  a  contract  with  tits  own- 
ers, tbe  authorities  tst  the  municipality  In 
which  the  property  Is  situated  have  ordained 
that  such  pn^erty  shaU  be  a  publte  market 
boose  or  place,  and  It  Is  thereafter  exclusive- 
ly used  for  mxA  public  purpose  tbe  authori- 
ties regulating  tbe  business  to  tbe  extent  nec- 
essary for  the  public  weltere.  me  atatnte 
(Gen.  St  18M,  f  1512)  whlcb  exempts  '^11 
public  market  houses"  from  taxation  most  be 
read  and  constmed  in  connection  with  tbe 
fundamental  law  whldi  authorised  its  pas- 
ssge.  Our  ocmcluslon  Is  that  ttie  court  b^w 
correctly  ordered  the  Issuance  of  a  pereooptory 
writ  of  mandamus.   Order  affirmed. 


GRANITE  SAVINGS  BANE  A  TRUST  CO. 
V.  WEINBERG  et  al. 

(Supreme  Court  of  Minnesota.    Oct  10^  1896.) 
Appbai.— Rbcord. 
When  there  Is  an  appeal  from  an  order 
denying  a  motion  for  a  new  trial,  and  it  does 
not  appear  from  the  record  that  any  such  order 
was  made,  the  anteal  should  be  dtomisaed. 
(Syllabus  by  the  Court) 

Appeal  from  district  court  St  Louis  county; 
Gtiarles  L.  Lewis,  Judge. 

Action  by  Granite  Savings  Bank  &  Trust 
Company  against  Mathilda  Weinberg,  Fmna 
Otto,  and  others.  From  an  order  denying  a 
new  trial  after  verdict  for  plaintiff,  defend- 
ants Otto  and  others  appeal.  Dismissed. 

O.  L.  Toung  and  Wm.  0.  McAdam,  for  ap- 
pellants.  James  A.  Hanks,  for  respondent 

BUCK,  J.  Tbe  defendants  appeal  from  aa 
order  denying  their  motion  for  a  new  trial, 
but,  as  there  is  no  record  showing  that  the 
court  below  ever  made  any  such  order,  the 
appesl  Is  dismissed. 


B0OSALI8  et  aL  v.  STEVENSON  et  al. 

(Supreme  Court  ot  Minnesota.    Oct  10.  1895.) 

Etiobxcb  or  Paktkbbship—Obcu RATIONS  or 
Ohb  Mbhbsr. 

1.  Evidence  hdd  snffideat  to  justify  the  de- 
cision of  the  trial  court 

2,  Where  the  complaint  alleges  that  several 
defendants  are  copartners,  the  declarations  or 
admissions  of  one  qf  them  that  they  are  such 
cooartners  are  competent  cvidencb  against  him 
of  the  existence  of  such  copartnership,  but  are 
not  sufficient  to  charge  the  others  as  partners. 

(Syllabus  by  the  Court.) 

Appeal  from  municipal  court  of  Minneapo- 
lis; Andrew  Holt,  Judga 
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CLIFFOUD  V.  TOMLIKSON. 
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Action  by  Peter  Boosalis,  bonis  Ensler, 
and  Isidore  Engler,  partners  as  Peter  Boo- 
salis ft  Co.,  against  Ctaarles  Stevenson  and 
Charles  J.  Wiuneberg.  From  an  order  deny- 
ing a  new  trial  after  verdict  for  plaintiffs,  de- 
fendant Wlnneberg  appeals.  Afflrmed. 

Merrick  &  Merrick,  for  appellant.  Geow  H. 
Benton,  for  respondents. 

BUCK,  J.  The  plalntlfrfl  broajrht  this  ac- 
tion In  the  mnnlcipal  court  of  Minneapolis, 
and  It  Is  alleged  in  their  complaint  that  tbey 
were  copartners,  and  that  the  defendants 
were  copartners  at  certain  times  on  and  be- 
fore the  8th  day  of  August,  1893,  and  that 
during  said  time  plaintiffs  sold  and  furnished 
to  said  defendants  goods,  wares,  and  mer- 
chandise of  the  value  of  $30,  only  $10  of 
which  sum  had  been  paid.  By  their  answer 
the  defendants  denied  the  existence  of  any 
copartnership  on  the  part  of  either  plaintiffs 
or  the  defendants,  and  they  also  denied  tiie 
Bale  of  such  property  to  them.  The  evidence 
of  the  existence  of  the  defendants'  copartner- 
ship Is  rather  meager,  and  not  very  satlsfac- 
tory.  yet  we  do  not  feel  Joatlfled  in  disturbing 
tbe  finding  of  ftwt  upon  tbls  point  1^  the 
court  below. 

Upon  tbe  trial  the  plaintiffs  offered  In  evi- 
dence their  account  book  showing  the  sale  of 
tbe  goods  to  the  defendants.  Tbe  defendants 
objected  to  its  admission,  but  we  think,  upon 
tbe  evidence  Introduced  by  the  plaintiffs  in 
connection  with  the  offer  to  Introduce  the 
book  in  evidence,  that  the  same  was  compe- 
tent and  properly  admitted. 

The  defendants  assign,  also,  as  error,  that 
the  court  admitted  as  evidence  the  "Minne- 
apolis Directory  1893,  page  1776";  but  the 
record  does  not  disclose  the  contents  of  that 
page  of  the  directory,  and  we  cannot,  there- 
fore, determine  whether  it  was  immaterial 
or  incompetent,  and  It  Is  only  by  Inference 
that  we  can  even  determine  which  party  of- 
fered it  In  evidence. 

The  plaintiffs,  on  the  trial,  rsked  a  witness 
what  the  defendant  Stevenson  said  when  the 
bill  for  the  goods  sold  to  defendants  was 
presented  to  him  for  payment,  and  the  court 
permitted  the  witness  to  answer,  against  the 
objection  of  the  defendants.  There  was  no 
error  In  allowing  the  plaintiffs  to  a^  this 
question.  Tbe  declaration  or  admission  of 
Stevenson  that  Wlnneberg  was  his  partner 
would  not  be  sufflcient  to  charge  tbe  latter  as 
a  partner  of  Stevenson,  bnt  it  would  be  com- 
petent evidence^  as  against  Stevenson,  of  tbe 
existence  of  a  copartnership  between  them. 
Stevenson  had  denied  such  copartnership,  and 
whatever  be  may  have  said  bearing  directly 
upon  the  existence  of  such  copartnership  was 
admissible. 

Only  one  question  more  needs  consldera* 
tion.  The  plaintiffs,  In  their  complaint,  al- 
lege that  they  are  copartners,  but  do  not  state 
that  tbey  were  such  at  the  time  when  the 
goods  were  sold  to  the  defendants,  but  In 
stating  their  cause  of  action  the  complaint 


contains  this  allegation;  "For  a  cause  of  ac- 
tion against  defendants,  plaintiffs  state  that 
on  or  before  the  8tb  day  of  August,  1893,  de- 
fendants became,  and  now  are.  Justly  Indebt- 
ed to  plaintiffs,  for  goods,  wares,  and  mer- 
chandise furnished  by  plaintiffs  to  defend- 
ants, and  at  their  special  instance  and  re- 
queet,  in  the  agreed  sum  and  price  of  thlr^- 
nlne  ($39)  dollars,  no  part  of  which  has 
been  paid,  except  the  sum  of  ten  dollars." 
Upon  this  allegation,  and  under  the  evidence, 
the  court  would  have  been  Justified  In  finding 
tliat  the  defendants  were  indebted  to  the 
plaintiffs  In  the  sum  of  $29,  and  interest 
from  August  8,  1893.  They  were  entitled  to 
recover  this  amount.  Irrespective  of  the  ques- 
tion of  their  copartnership,  nnder  the  above 
pleading;  and,  if  the  admission  of  tbe  testi- 
mony of  the  plaintiff  Peter  Boosalis  that  the 
plaintiffs  were  copartners  at  the  time  of  tire 
sale  of  tbe  goods  to  the  defendants  was  erroi. 
it  was  a  harmless  one,  and  not  prejudicial 
to  the  rights  of  the  defendants.  The  order 
denying  a  motion  for  a  new  trial  is  afflrmed. 


CLIFFORD  V.  TOMIJNSON  et  al. 
(Supreme  Court  of  Minnesota.    Oct  10,  1895.) 

MORTGAOES— StaTUTORT  PoRECl^SURK— NoTICB. 

A  notice  of  foreclosare  sale,  hj  advertise- 
ment, which  does  not  state  the  true  date  of 
tbe  mortgage,  is  insufficient,  and  the  sole  made 
thereunder  is  illegal  and  void. . 
(SjUabus  by  tbe  Court) 

Appeal  from  municipal  court  of  St  Paul; 
John  Twohy,  Judge. 

Action  by  Jennie  Cliflford  against  William 
O.  Tomllnson  and  James  H.  Dunn  to  recover 
tbe  possession  of  lands  held  by  defendants 
after  the  foreclosure  of  a  mortgage  thereon. 
Plaintiff  had  Judgment  and  defendants  ap- 
peal. Reversed. 

Wheeler  &  Howell,  for  appellants.  R.  A. 
Walsh,  for  respondent 

BUCK,  J.  We  do  not  deem  It  necessary  to 
consider  any  question  except  the  one  which 
relates  to  the  erroneous  date  of  the  mortgage 
In  the  notice  of  foreclosure,  by  advertisement. 
Tbe  mortgage  contained  the  usual  power  of 
sale,  and  was  dated  February  26,  1800;  and 
upon  default  in  tbe  conditions  thereof  the 
mortgagee  attempted  to  foreclose  the  same 
by  advertisement,  bnt  in  the  printed  notice  of 
foreclosure  be  erroneously  stated  the  date  of 
the  mortgage  as  February  24,  1890.  Our 
statute  In  regard  to  foreclosure  of  mortgages 
by  advertisement  provides  that  every  such 
notice  shall  specify  "tbe  date  of  tiie  mortgage 
and  when  recorded."  Gen.  St.  1878,  c.  81,  { 
6,  subd.  2.  This  foreclosure  by  advertisement 
Is  a  statutory  remedy,  and  all  the  essential 
requisites  must  be  strictly  pursued,  or  the 
proceedings  will  be  held  vcdd.  If  tbe  true 
date  can  be  disregarded,  and  an  erroneous  one 
substituted,  even  though  It  be  a  difference  of 
only  two  days,  then  we  do  not  see  why  an  w- 
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roneoua  date  where  the  difference  would  be 
much  greater  might  not  be  substituted.  And 
if  an  erroneous  subsequent  date  may  be  used, 
wliy  not  a  prior  date?  To  hold  that  a  differ- 
ence of  two  days  in  the  date  renders  the  fore- 
closure invalid  may  seem  somewhat  technical, 
but  we  have  no  discretion  to  exercise,  as  the 
requirements  of  the  statute  are  absolute.  The 
proceediog  Is  one  In  derogation  of  common 
law.  and  the  remedy  must  be  strictly  and 
closely  puraued.  It  is  not  a  hardship  to  re- 
quire of  the  mortgagee  that  he  make  the  no- 
tice deflnite  and  certain,  and  especially  should 
this  be  done  where  pnvirletary  rights  are  In- 
volved. In  Martin  v.  Baldwin,  30  Minn.  537, 
16  N.  W.  449,  it  was  held  that  a  notice  of 
foreclosure  which  does  not  state  when  the 
mortgage  was  recorded,  though  it  states  In 
what  office,  book,  and  page,  is  insufHelent.  In 
Abbot  V.  Banfleld.  43  N.  H.  1&2,  It  was  held 
that  a  mistake  In  the  publication  of  a  notice 
for  the  purpose  of  foreclosing  a  mortgage,  in 
substituting  the  word  "mortgagee"  instead  of 
"mortgagor,"  Is  material,  because  liable  to 
mislead,  and  such  publication  does  not  con- 
fttltute  a  legal  and  requisite  notice.  Numer- 
ous authorities  In  our  own  state,  and  some 
elsewhere,  are  cited  to  the  effect  that  tn  fore- 
closure by  advertisement  a  substantial  com- 
pliance with  the  statutory  requirements  is  all 
that  is  necessary.  But  a  statement  of  the 
trtie  date  In  the  notice  Is  material,— made  ao 
by  a  mandatory  statute,— and  therefore  Its 
omission  la  not  even  a  substantial  compliance 
with  Its  reqninments.  The  wrong  date  can- 
not be  sulstuitlally  the  same  as  the  correct 
one.  Intended  purchasers  at  the  sale  might 
be  deten«d  from  bidding,  upon  such  an  error, 
and  thus  the  mortgagor  be  Injured,  because, 
in  case  of  a  deflctency,  be  would  be  liable. 
The  lights  of  a  mortgagor  cannot  be  destroy- 
ed in  this  way,  and,  while  the  statute  may 
have  been  intended  for  the  benefit  of  both 
parties,  its  various  provisions  tend  to  enlarge 
the  rights  of  the  mortgagor,  and  the  true  date 
of  the  mortgage  Is  one  of  the  things  absolute- 
ly required  to  be  Inserted  in  the  notice  of 
foreclosure  by  advertteement  Sndi  a  method 
of  forecloanre  is  a  cheap  and  simple  one,  and 
the  Insertion  of  an  erroneous  date  of  the 
mortgage  in  the  notice  ot  fbrecloeure  Is  inex- 
cusable, and  a  foreclosure  under  sntSx  circum- 
stances Is  Illegal  and  void.  Upon  the  finding 
of  facts  by  the  trial  court,  the  Judgment  en- 
tered therein  and  appealed  from  is  reversed, 
and  the  case  is  remanded  to  said  court,  which 
court  Is  ordered  and  directed  to  enter  judg- 
iiifut  in  fBTor  of  the  defendants  herein. 


LANE  V.  MINNESOTA  STATE  AGRICUL- 
TURAL soa 
(Supreme  Court  of  Mhmesota.    Oct  2,  1895.) 

Stats  AaaicDLTuaAL  SocirrT— Liability  roa 
pBBSOXAi.  IxjcuiBS— NsoLiacxoE— Rtjrri- 

cmxcv  or  Coxplaiht. 
1.  SHd,  that  the  allegatlona  of  the  com- 
plaint, when  read  in  conuectiun  with  the  gen- 


ual laws  of  the  state  relating  to  the  defendant 
do  not  show  it.  the  Minnesota  State  Agriool- 

tural  Society,  to  be  a  public  corporation  organ- 
ized for  the  sole  purpose  of  discharging  a  gor- 
ernmental  fuDction,  and  therefore  exempt  from 
liability  to  persons  injured  by  its  uegiigeace. 

2.  Ihe  complaint  allegefl  that  the  defendant 
engaKed  the  plaintiff  to  ride  in  a  running  race 
for  horses,  which  was  promoted  and  controlled 
by  it;  that,  knowing  a  certain  horse  was  dan- 
gerous and  unsafe  to  run  in  any  race  by  rea»oc 
of  a  vicious  habit  of  track  bolting,  of  whicl 
plaintiff  was  ignorant,  it  negligently  permitted 
such  horse  to  run  in  the  race  in  which  she  rode, 
pursuant  to  her  engagement  with  defendant, 
without  warning  htr  of  the  unusual  danger  to 
which  she  was  thus  exposed;  that,  by  reasou 
of  such  horse  bolting  the  track  dnrhig  auch 
race,  she  was  thrown  from  her  own  horse  and 
Injured.  Bdd,  that  complaint  states  a  causeVtf 
action. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ramsey  coun- 
ty; Charles  D.  Kerr,  Judge. 

Actlou  for  personal  Injuries  by  Mamie 
Lane  against  the  2klInnesota  State  Agricul- 
tural Society.  Prom  an  order  overruling  its 
demurrer  to  the  complaint,  defendant  ap- 
peals. Afllrmed. 

Ira  B.  Mills,  for  appellant  James  Schoou- 
maker,  for  respondent. 

START,  C.  J.  This  is  an  appeal  the 
defendant  from  an  order  oven-nling  Its  de- 
murrer to  the  complaint  of  the  plaintiff, 
wherein  she  alleges  that  she  was  Injured  by 
the  negligence  of  the  defendant,  September 
10,  Vi^l.  while  riding  in  a  horse  race  con 
ducted  by  the  defendant  on  the  State  Fair 
Grounds.  Two  general  propositions  are  urg- 
ed by  counsel  In  support  of  the  demurrer: 
First.  That  the  defendant  Is  a  public  board 
or  corporation,  organized  for  the  sole  pur- 
pose of  dischaiTflng  a  governmental  func- 
tion: and  therefore,  as  such  public  agent.  It 
Is  not  legally  liable  for  the  negligence  of 
Its  officers,  agents,  and  servants,  or  any  of 
them.  Second.  That  the  facts  alleged  in  the 
complaint  do  not  constitute  negligence  on 
the  part  of  the  defendant  or  Its  agents.  If 
either  proptmitton  Is  correct,  the  demurrer  Is 
well  taken;  but  we  are  of  the  opinion  that, 
tested  by  the  allegations  of  the  complaint 
which  are  admitted,  neither  is  correct. 

1.  The  state  may  and  must  commit  the 
discharge  of  its  sovereign  political  functions 
to  agencies  selected  by  it  for  that  purpose. 
Such  agencies,  while  engaged  exclusively  In 
the  discharge  of  such  public  duties,  do  not 
act  In  any  private  capacity,  but  stand  in  the 
place  of  the  state,  and  exercise  Its  political 
authority.  Therefore,  when  the  state  cre- 
ates public  corporations  solely  for  govern- 
mental purposes,  such  corporations,  while 
engaged  In  the  discharge  of  the  duties  Im- 
posed upon  them,  for  the  sole  benefit  of  the 
public,  and  from  the  performance  of  which 
they  derive  no  compensation  or  ben^t  In 
their  corporate  capacity,  are  clothed  witb 
the  Immunities  and  privileges  of  the  state; 
and  DO  i^lvate  action,  in  the  absence  of  an 
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express  sttttnte  to  that  effect,  can  be  maln- 
talned  against  them  tor  negligence  In  the 
dlacbarge  of  Buch  duties.  The  liability  of 
dues  and  other  municipal  corporations  cre- 
ated by  special  charteia  for  negligence  In 
the  care  of  their  streets  Is  an  Illogical  excep- 
tion to  this  role,  but  the  rule  Itself  Is  too 
well  settled,  by  the  almost  unanimous  agree- 
ment of  all  of  the  authorities,  to  be  now 
qnestloned  or  discussed.  Snider  t.  City  of 
St  Paul,  61  Minn.  466,  53  N.  W.  763.  The 
rule,  however,  has  no  application  to  private 
corporations,— that  Is,  to  those  which  are  or- 
ganized by  the  ToIuntaiT  act  and  agreement 
of  their  members  for  their  own  benefit,— al- 
though the  creation  of  such  corporations  di- 
rectly promotes  the  public  interest  and  wel- 
fare. It  Is  also  subject  to  the  quallScntlon 
tliat  public  or  quasi  public  coi-pomtlons  are 
not  exempt  from  liability  to  which  other  cor- 
poratlona  are  subject  for  negligence  in  man- 
aging or  dealing  with  property  or  rights  toI- 
antarlly  held  by  them  for  their  own  profit 
and  advantage,  although  Inuring  ultimately 
to  the  benefit  of  the  public.  2  Dill.  Mun. 
Corp.  fS  080-964;  Oliver  v.  City  of  Worces- 
ter.  102  Mass.  480;  Mersey  Docks  v.  Gibbs, 
11  H.  U  Gas.  687;  Glavln  v.  Hospital,  12  R. 
I.  411;  Moulton  v.  Inhabitants  of  Scatbor- 
ough.  71  Me.  267;  Hannon  v.  St  Louis  Co., 
62  Mo.  313.  The  allegations  of  the  com- 
plaint, standing  alone,  make  a  prima  facie 
case  of  a  private  corporation,  engaged,  for 
Its  own  benefit,  in  an  undertaking  outside  of 
any  public  duties,  viz.  promoting,  control- 
ling, and  conducting  a  horae  race,— a  case 
not  within  the  rule  of  Immunity  applicable 
to  puUlc  corporations.  Institutions,  and 
agendas  created  solely  for  governmental 
purposes.  The  demurrer  admits  the  corpo- 
rate existence  and  acts  of  the  defendant  as 
allied,  but  Its  counsel  claims  (1)  that  the 
court  must  take  Judicial  knowledge  of  the 
leneral  statutes  of  the  state  relating  to  the 
defendant  and  Its  organization,  and  read 
them  as  if  they  were  incorporated  In  the 
complaint;  and  (2)  that  such  statutes  show 
that  the  defendant  Is  a  public  or  quasi  pub- 
lic corporation,  on^uized  for  the  sole  pur- 
pose of  discharging  governmental  functions. 
We  assume,  without  so  deciding,  that  the 
first  of  these  claims  Is  correct,  but  we  can- 
not take  Judicial  notice  of  the  provisions  of 
the  defendant's  articles  of  Incorporation, 
adopted  and  filed  pursuant  to  the  statute  un- 
der which  It  was  organized;  nor'  can  we  as- 
sume that  It  has  no  capital  or  property  de- 
rived from  membership  and  entrance  fees, 
from  fees  for  admission  to  Its  exhibitions, 
and  from  the  sale  of  privileges  to  private 
parties  to  conduct,  upon  the  grounds  con- 
trolled by  it,  a  multitude  of  independent 
shows  and  enterprises.  On  the  contrary,  it 
is  a  matter  of  common  knowledge  that  it 
does  derive  a  large  revenue  from  these  sour- 
ces, over  which  the  state  has  no  controL  A 
esnslderation  of  the  genei'al  laws  relating  to 


the  defendant  does  not  Justify  the  claim  of 
Its  counsel  that  It  Is  not  liable  for  the  negli- 
gence alleged  in  this  action  because  it  Is 
within  the  rule  of  Immunity  to  which  we 
have  referred.  At  the  outset  of  our  exami- 
nation of  such  laws  we  are  embarrassed  by 
the  fact  that  there  Is  nothing  in  the  record 
to  show  when  or  under  what  particular  law 
the  defendant  was  Incorporated.  This  ne- 
cessitates a  review  of  the  entire  legislation 
In  reference  to  the  defendant. 

Pub.  St  1840-1858,  c.  17,  H  334-338,  an 
thorlzed  the  Incorporation  of  agricultural  so- 
cieties of  the  character  of  the  defendant,  and 
by  implication  authorized  a  division  of  tho 
property  of  the  corporations  upon  dissolution. 
Chapter  17  of  the  Laws  of  1860  made  ample 
provisions  for  incorporation  of  county  agricul- 
tural Bodettes.  Section  2  of  this  act  provideil 
that  such  corporations  should  have  perpetual 
succession,  with  the  right  to  adopt  a  seal, 
constitution,  and  by-laws,  to  purchase,  hold, 
sell,  and  convey  all  real  and  personal  property 
necessary  to  promote  the  objects  of  the  cor^ 
poratlon  and  to  have  police  and  full  control 
of  its  grounds.  Provision  was  made  by  sec- 
tion 8  for  filing  a  copy  of>the  constltutlou  and 
by-laws  of  such  corporations  in  the  office  of 
the  register  of  deeds,  and  for  the  making 
of  annual  reports  of  their  receipts  and  dis- 
bursements to  the  govertior  of  the  state.  Sec- 
tions 4,  5,  and  6  provided  for  annual  meetings 
of  the  societies,  for  the  election  of  oflicers. 
and  for  two  delegates  from  each  coun^  so- 
ciety, who,  together  with  its  president  aa  del- 
egate ex  officio,  were  to  represent  th^  coun- 
ty in  the  state  agricultural  society.  These 
tielegates  were  to  meet  together,  at  the  city 
St.  Paul,  or  sud)  other  place  as  a  majority 
tthould  determine,  on  the  first  Wednesday  in 
i^'ebruary  in  each  year,  and  at  the  first  raeei- 
.iig  after  the  passage  of  the  act  file  articles  or 
their  Incorporation  In  the  office  of  the  secre- 
tary of  state.  Section  8  of  this  act  declared 
that  the  State  Agricultural  Society  (presum- 
ably the  defendant)  "shall  possess  all  of  the 
iiowers  enumerated  in  sectiMi  two,"  to  whicn 
we  have  referred.  This  chapter  17,  lawh 
x»(i(),  was  repealed  by  Gen.  St  1868,  c.  12a,' 
out  such  repeal  did  not  affect  any  act  done 
or  any  right  accruing  or  accrued  or  estab- 
lished under  the  statute  before  Its  repeal.  Id. 
c.  121,  {  4.  Ther^ore.  if  the  defendant  be- 
came Incorporated  under  this  statute  of  1860, 
Its  repeal  did  not  work  a  dissolution  of  the 
corporation.  This  would  seem  to  be  so  with- 
out reference  to  the  saving  clause  of  the  re- 
pealing statute.  The  act  of  1S60  was  sub- 
stantially re-enacted  by  Laws  1867,  c.  29.  In 
1868  the  corporate  existence  of  the  defend- 
ant was  expressly  recognized  by  the  legisla- 
ture, which  apprcq>rlated  to  it  fl,000,  and 
|i2,000  pro  rata  to  the  several  county  societies, 
but  no  part  of  either  appropriation  was  to  lie 
used  fOT  the  payment  of  officers'  salaries  or 
fees  or  as  a  premium  for  hwse  radng.  Law* 
1868,  c.  18.    Tbla  last  act  required  the  de- 
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rendaat  to  keep  an  account  of  tbe  manner  In 
wbich  the  Btate  appropriations  to  it  wo-e 
expended,  and  transmit  the  same  annually 
to  the  gorenKv  of  the  state.  In  the  year  1870 
the  legislature  confirmed  and  legalized  the 
incorporation  of  the  defendant.  Laws  1876. 
c.  29.  There  was  no  further  legislation  affect- 
ing the  legal  status  of  the  defendant  prior  to 
the  year  1883,  and  it  Is  obvious,  without  dis- 
cussion, that  prior  to  tliis  date  the  defendant 
was  a  private  cwporation.  and  not  within  the 
i-ule  of  Immunity  claimed  for  it  This  propo- 
sition is  not  seriously  controverted  by  counsel, 
but  it  is  claimed  that  by  tbe  legislatiw  of 
18S3,  1885.  and  1887  the  status  of  tbe  defend- 
ant was  materially  changed,  and  that  there- 
after It  becnnie,  and  now  Is,  essentially  a  pnt>- 
Ilc  corporation  or  agency  for  the  sole  purpose 
of  dischargin;,'  a  governmental  function.  A 
brief  analysis  of  tbls  subsequent  legislation 
will  show  the  unsoundness  of  the  claim.  By 
an  act  entitled  "An  act  to  reorganize  the 
State  Agilcultural  Society  and  to  appropri- 
ate money  th&reto  and  to  other  agricultural 
societies,"  approved  March  5,  1883  (Laws 
1883,  c.  142),  a  change  was  made  In  the  mem- 
bership of  the  defendant  and  its  officers.  It 
was,  however,  provided  that  nothing  in  the 
act  should  be  construed  as  annulling  any 
existing  life  or  annual  memberahlp  ot  the 
defendant.  The  fee  for  life  membership 
was  fixed  at  flO,  and  the  annual  dues  at  $1 
for  each  member,  as  a  condition  to  the  right 
of  voting  at  the  annual  meetings  of  the  de- 
fendant. The  act  also  created  a  board  of 
auditors,  consisting  of  the  governor  and 
three  other  persons,  to  be  appointed  by 
liim,  and  confirmed  by  the  senate,  to  exam- 
ine all  of  the  transactions  of  the  defendant, 
and  to  report  to  tbe  legislature  at  each  ses- 
sion; and  further  required  the  by-laws  of 
the  defendant  to  be  submitted  to  this  board 
for  approval.  Other  than  this  no  attempt 
was  made  bv  the  act  to  reorganize  or  de- 
prive the  defendant  of  any  existing  corpo- 
ra re  rieht  or  power.  This  act  Increased  the 
annual  appropriation  to  tne  defendant,  to  aid 
It  In  paying  premiums,  to  $4,000,  and  the 
annua)  appropriations  to  county  societies  for 
a  nice  purpose  to  $0,000,  and  repealed  the 
appropriations  of  1808  and  all  inconsistent 
acts  and  parts  of  acts.  Assuming  that  the 
defendant  accepted  the  provisions  of  this 
act  as  to  the  change  of  memt>ersblp,  and 
for  a  qualitied  state  control  In  consideration 
of  the  increased  appropriation,  still  there 
was  no  essential  change  In  the  status  of 
tbe  defendant,  for  It  continued  to  be  a  cor- 
lM)ratIt>n,  with  all  the  powers,  rights,  and 
privileges  which  it  acquired  by  virtue  of  the 
prior  nets  of  18UU  and  18t>7,  relating  to  its 
organization.  By  chapter  174,  I^aws  1885, 
the  county  of  Ramsey  was  authorized  to 
convey  to  the  state  of  Minnesota  certain 
real  estate,  to  be  held  by  it  for  tbe  public 
pur{>o8e,  and  for  no  other,  of  exhibiting  an- 
viial^  thereon,  under  the  manacement  of 


the  State  Agricultural  Society,  or  Its  suc- 
cessor, tbe  agricultural,  stock-breeding,  hor- 
ticultural, mining,  mechanical,  and  Indus- 
trial products  and  reeources  of  the  state. 
This  act  fui-ther  provided  that  there  should 
be  held  by  the  defendant,  upon  the  prem- 
ises to  be  conveyed,  such  exliibft  as  the  so- 
ciety might  provide  for,  and  at  ancb  timee 
as  It  might  prescribe.   It  also  made  an  ap- 
propriation of  $100,000,  to  be  expended  un- 
der the  direction  of  the  society  for  perma- 
nent buildings  on  the  premises,  the  custody 
and  control  of  which  was  given  to  tbe  de- 
fendant   By  chapter  181,  lAwa  1887,  the 
membersbip  of  the  defendant  was  enlarged, 
the  fee  for  life  membership  abolished,  tbe 
iXme  of  holding  its  annual  meeting  changed; 
police  powers  were  conferred  upon  its  board; 
Its  secretary  was  required  to  make  to  tbe 
governor  an  annual  report,  showing  In  de* 
tall  tbe  financial  condition  and  proceedings 
of  the  society  for  the  current  year;  tbe  pro- 
vUlons  of  the  act  of  1883  in  reference  to  its 
board  of  managers  and  the  board  of  auditors 
to  examine  all  the  transactions  of  tbe  socie- 
ty were  re-enacted,  and  tbe  act  of  1883  re- 
pealed, except  the  part  thereof  relatlns  to 
the  annual  appropriations  to  the  defendant 
and  county  societies.    Chapter  163,  Laws 
1801,  appropriated  $20,000  to  pay  the  debts 
of  the  defendant   These  acU  of  1883.  1SS5, 
1887,  and  1881  seem  to  Indicate  that  the  leg- 
islature regarded  tbe  defendant  as  a  quasi 
public  corporation,  bat  they  must  be  con- 
Bti-ued  with  reference  to  tbe  previous  status 
of  the  defendant,  as  a  private  corporation, 
and  the  further  fact  that  the  changes  made 
by  the  legislature  In  the  membersbip  and 
control  of  the  affairs  of  tbe  defendant  were 
accompanied  by  substantial  benefits  to  the 
defendant,  which  were  naturally  calculated 
to  Induce  It  to  accept  such  legislation,  and. 
If  It  did  so,  it  could  not  thereafter  ques- 
tion Its  validity.    State  v.  Sibley,  25  Minn. 
387.   It  is  also  to  be  observed  that  this  lag- 
Islation  does  not  assume  to  create  a  new 
corporation.   It  simply  deals  with  an  exist- 
ing one,  giving  It  aid,  and  in  consideration 
thereof  controlling,  in  a  measure,  Its  aCfairs. 
But  It  does  not  follow,  because  the  state 
makes  annual  contributions  to  assist  tbe 
defendant  in  paying  premiums,  and,  to  noake 
It  certain  that  its  bounty  shall  not  be  misap- 
plied, it  has  provided  for  an  examlnatiou  of 
the  defendant's  accotmts,  and  exacts  a  re- 
port of  its  transactions  from  It.  that  It  Is  a 
public  corporation  for  the  sole  purpose  of 
discharging  a  governmental  function;  other- 
wise railway  corporations  which  have  re- 
ceived state  aid,  and  must  report  to  the 
state  as  to  their  earnings  and  other  matters, 
banking  corporatious,  religious  corporatioDS. 
which  indirectly  receive  annually  state  aid 
by  exemption  of  their  property  from  taxa- 
tion, all  county  agricultural  societies,  which 
receive  state  aid,  and  many  other  similar 
corporations  must  be  classified  as  state 
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asreoclM,  a&d  bdd  not  liable  In  a  private 
action  for  their  negltgence  wbereby  Individ- 
uals are  Injured.  So  far  as  can  be  gathered 
from  this  le^slatlon  and  the  allegations  of 
the  complaint,  the  defendant  may  be  a  vol- 
DDtary  c<HpcrBtlon.  It  does  not  appear  that 
the  state  has  any  voice  In  the  selection  or 
control  of  Its  officers,  or  In  fixing  their  com- 
pensation, or  in  the  disposition  of  Its  proper- 
ty and  revenues,  except  such  as  it  receives 
from  the  state,  or  as  to  the  character  and 
extent  of  the  annual  ahlbltiona  It  may  give, 
or  the  fees  to  be  charged  for  admission 
thereto.  If  the  defendant  refuses  to  give 
an  annual  exhibition  of  the  products  and  re- 
sources of  the  state,  the  state  may  vrlth- 
dmw  tta  appropriations  and  the  use  of  the 
fair  grounds,  bat  It  cannot  otherwise  coerce 
the  defendant.  In  short,  we  are  unable, 
nitliout  further  information  as  to  the  de- 
fendant's articles  of  Incorporation.  by-Iawa, 
buBinesB,  revenues,  and  whether  or  not  the 
latter  are  impressed  with  any  public  trust, 
than  that  afforded  by  the  record  in  this 
case,  to  discover  anytlitng  In  the  general 
laws  of  the  state  relating  to  the  defendant 
to  rebut  the  prima  facie  case  made  by  tte 
allegations  of  the  complaint,  to  the  effect 
tlrnt  tbe  defendant  was,  at  the  time  of  com- 
mittlng  the  act  of  negUgeuce  complained 
of,  a  private  corporation,  conducting  an  ex- 
hibition for  its  own  benefit. 

2.  It  is  claimed  by  defendant,  In  support 
of  Its  second  ground  of  demurrer,  that  track 
Iwlting  is  not  a  dangerous  or  vicious  habtt 
In  a  horse,  "any  more  than  balking,  or  the 
habit  of  running  away,"  and  that  tbe  de- 
fendant was  not  bound  to  notify  the  plain- 
tiff that  one  of  the  horses,  known  as  "Isaac 
B.,"  which  it  permitted  to  run  in  tbe  race, 
was  a  "track  bolter."  We  have  no  knowl- 
edge of  tbe  meaning  of  the  term  "track 
bolting,"  except  as  we  are  advised  by  the 
allegations  of  tbe  complaint,  which  state 
that  track  bolting  is  a  vicious  and  danger- 
ous habit  In  a  horee,  rendering  bim  danger^ 
OQS  ond  unsafe  to  mn  In  any  race,  and  that 
"Isaac  B."  was  such  a  horse.  This  con- 
clusion Is  amply  supported  by  the  allega- 
tions of  fact  In  tbe  complaint  as  to  what 
this  horse  actually  was  and  did  in  the  race 
in  which  the  plaintiff  rode  pursuant  to  her 
contract  with  tbe  defendant  It  is  made 
clear  by  these  allegations  that  tbe  plaintiff 
was  Injured  by  tbe  horse  In  question  bolting 
ttie  track,  as  was  bis  dangerous  and  vicious 
iiiiblt  to  do,  and  that  defendant,  being  ad- 
vised of  this  habit  and  the  plaintiff  being 
wbolly  Ignorant  of  It,  knowingly  permitted 
tbe  horse  to  run  in  the  race  In  which  tbe 
plaintiff  rode  without  Informmg  ner  of  the 
HouHual  danger  to  which  she  was  thus  ex- 
posed, and  of  which  she  was  Ignorant.  If 
these  allegations  are  true,  this  was  a  nisnl- 
feet  violation  of  tbe  defendant's  duty  to  tbe 
plaintiff,  as  Its  empIoyO  and  It  was  guUty 
of  actionable  negligence  in  the  premises. 
Order  affirmed. 

T.&4K.w.no.I»— 25 


BASS  T.  HeOORHAOK. 
(Supreme  Ooait  of  Minnesota.  Oct  15,  1890.) 
Girp  Cacsa  MoHTis— ME^^PAL  Compstbhot. 

1.  The  same  degree  of  mental  competency 
Is  required  to  make  a  gift  causa  mortis  as  is  re- 
quired to  make  a  will. 

2.  Evidence  considered,  and  hdd  to  snstais 
the  findings  of  tbe  trial  court 

(Syllabus  by  the  Gonrt.) 

Appeal  from  district  court,  Ramsey  coun- 
ty; Charles  E.  Otis,  Judge. 

Action  by  Albert  Sass,  administrator  of 
William  Hughes,  deceased,  against  Geneva 
McCormaok,  by  her  guardian  ad  litem,  Mary 
McCormack.  Verdict  for  defendant  From 
an  order  refusing  &  new  trial,  plainUff  ap- 
peals. Affirmed. 

John  D.  O'Brien  and  W.  H.  Lceman,  for 
appellant  Ambrose  Tlghe  and  John  W. 
Lane,  for  reaptrndent 

START,  O.  J.  The  plalntlfTs  Intestate,  Wil- 
liam Hughes,  on  January  &.  1896,  Indorsed, 
delivered,  and  transferred  In  form  three  cer- 
tificates of  deposit,  aggregating  the  sum  of 
$4,500.  payable  to  bis  ordei*.  and  then  owned 
by  him,  to  Mary  McCormack.  tbe  mother  of 
the  defendant,  for  tbe  latter,  who  Is  an  infant 
nine  years  old.  This  action  was  brought  by 
bis  administrator  to  set  aside  such  transfer 
on  tbe  ground  that  It  was  procured  to  be 
made  by  undue  influence  of  interested  par> 
ties,  and  that  at  the  time  it  was  made  he 
was  mentally  Incapacitated  to  make  It.  The 
trial  court  found  that  Mr.  Hughes  was,  at 
the  time  of  tbe  transfer,  under  no  restraint 
or  undue  Influence,  and  voluntarily  Indorsed 
and  set  over  to  tbe  defendant  tbe  certificates, 
and  that  be  was  tben  mentally  competent  to 
do  so.  The  plaintiff  appeals  from  an  order 
denying  his  motion  for  a  new  trial. 

Is  this  finding  of  the  trial  court  sustained 
by  the  evidence?  This  Is  the  only  question 
In  tbe  case,  and  we  answer  It,  "Yes."  It  la 
undisputed:  That  Mr.  Hughes  came  from 
his  home.  In  Sibley  county,  to  the  city  of  Bt 
Paul,  about  January  1,  1895,  and  consulted 
with  a  doctor  as  to  a  malady  with  which  be 
was  afflicted.  The  result  of  tbe  consultation 
was  that  on  January  3d  he  submitted  to  s 
surgical  operation  at  St  Joseph's  Hospital 
and  died  there  on  Monday,  January  7tb,  at 
about  1  o'clock  a.  m.  That  ^rior  to  Saturday. 
January  5tb,  he  was  at  all  times  undoubtedly 
of  sound  mind,  but  In  tbe  afternoon  of  that 
day  bis  condition,  mentally  and  physically, 
changed  rapidly  for  the  worse,  and  that  about 
6  o'clock,  when  the  transfer  was  made,  bis 
mental  condition  was  such  that  Mr.  Darragb, 
an  attorney  who  bad  been  called  In,  declined 
to  draw  his  will,  but  he  did  assist  In  the 
making  of  tbe  transfer  of  tbe  certiflratcs. 
The  appellant  lays  great  stress  upon  this  re- 
fusal, and  claims  that  It  Is  almost  conclusive 
evidence  of  tbe  mental  Incapacity  of  Hughes 
to  dispose  of  the  certificates.  We  do  not  so 
regard  it,  for  the  fact  that  the  attorney  did 
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assist  In  the  transfer  Is  stgniflcant  The  same 
commoidable  caatloii  and  sense  of  right  that 
Induced  &fr.  Darragh  to  refuse  to  draw  the 
will  would  have  also  Induced  htm  to  refuse 
to  take  any  part  in  securing  the  transfw 
from  a  dying  man,  whom  he  beHeved  to  be 
mentally  Incapable  of  making  It.  The  lnfei> 
ence  we  draw  from  this  Is  that  Mr.  Darragh 
was  of  the  opinion  that  Hughes,  while  Incom- 
petent to  dispose  of  bis  entire  real  and  per^ 
Bonal  estate,  yet  was  competmt  to  make  a 
transfer  of  these  particular  certificates,  the 
disposition  of  T^Ich.  the  evidence  shows,  he 
had  considered  and  determined  at  a  time 
when  all  parties  concede  his  competency.  It 
Is  true  that  the  same  degree  of  mental  com- 
petency la  required  to  make  a  gift  causa 
mortis  as  Is  required  to  make  a  will,  and, 
while  we  are  of  tiie  oi^nlon  that  when  the 
transfer  was  made  Hugbes  was  mentally  In- 
competent to  collect  the  details  of  aJl  of  his 
property,  including  bis  real  estate,  and  dis- 
pose of  It  by  will,  yet  we  are  satisfied  that 
as  to  tbe  certificates  he  was  competent  to  dis- 
pose of  them  by  wllL  The  evidence  shows 
that  be  was  warmly  attached  to  the  defend- 
ant; that  be  had  neither  wife  nor  child;  and 
that  be  bad,  previous  to  the  transfer,  consid- 
ered tbe  dlspodtion  of  the  certificates,  and 
had  determined  to  give  them  to  her  in  tbe 
event  of  the  Issue  of  tbe  surgical  operation 
resulting  fatally,  and,  pursuant  to  such  pur- 
pose, delivered  them,  but  without  Indorsing 
them,  when  on  his  way  to  the  operating 
room,  to  the  mother  of  the  defendant,  for 
her.  This  purpose  to  give  tbe  certificates  to 
the  defendant  Is  an  Important  Actor  In  de- 
termining whether  or  not  he  reasonably  un- 
derstood what  be  was  AtAng^  and  inteDteently 
completed  his  Intended  gift,  for  It  would  re- 
qidre  his  attentton  but  a  short  Ume  to  recall 
his  purpose  and  execute  it.  Dammond 
Dike,  42  Mbm.  273,  44  N.  W.  81.  While  he 
was  In  a  state  ot  unconsciousness  most  of  the 
time  from  5  o'clock  Saturday  afternoon  until 
he  died,  yet  the  evidence  of  oil  the  witnesses 
save  one  tends  to  show  that  until  after  the 
transfer  be  was.  when  aroused,  capable  of 
exerdslag  an  Intelligent  will  power,  and  that 
when  be  executed  the  gift  he  folly  under- 
stood tbe  nature  and  effect  of  his  act  It 
will  serve  no  practical  purpose  to  here  re- 
view tbe  evidence  In  detalL  We  have  care- 
fully consldwed  the  whole  ot  It,  and  tbe  con- 
clusion reached  is  that  It  ami^  sustains  the 
findings  of  the  trial  court   Order  affirmed. 


MARION  T.  BEIMBACH. 
(fiapreme  Oonrt  of  Minnesota.  Oct  15,  1S95.) 
Partial  Patuknts  — Relbase  or  Debt— Accoro 

AND  tSATlSFACTloy. 

1.  "nie  payment  of  a  part  of  a  debt  will  la 
no  case  discharge  the  whole,  without  an  agree- 
ment to  release  the  balance,  and  an  acceptance 
of  the  payment  as  oii  accord  and  BatiafactioD. 

2.  Evidence  considered,  and  held  that  the 
Gadlns  of  the  trial  court,  to  the  eSect  that  tbe 


defendant  hod  ftdled  to  prove  his  plea  of  aoeont 
and  satisfaction.  Is  sustained  I9  the  ovidncs. 
(Syllabus  by  the  Court) 

App«U  from  municipal  court  (tf  Dnhith; 
Eric  L.  Wlnje,  special  Judge. 

Action  by  O.  P.  Marlon  against  William  F. 
Hdmbocb.  Jndgment  for  plaintiff.  TMeUBr 
ant  appeaia.  Affirmed. 

J.  B.  Richards,  for  appeUant  Charles  F. 
H<wklns,  tor  respondent 

START,  C.  J.  Actton  on  cmtract.  for  vsr 
ges;  ludffnent  for  plaintiff  for  and  bi- 

^rest;  and  from  on  wider  imylag  a  mothm 
tot  a  new  trial,  and  from  tbe  Judgment  the 
defendant  appe^ 

Except  as  to  one  Item,  of  $2.80,  to  which  we 
apply  tbe  nuuclm  **de  minimis,'*  tbe  only 
questiai  In  Ibis  case  Is  wbetbw  tbe  finding  of 
the  trial  court  to  tbe  effect  that  tlw  defend- 
ant's plea  of  accord  and  satisfaction  was  not 
proved.  Is  sustained  by  the  evidence.  Ibe 
law  ac^llcable  to  thla  case  im  well  settled. 
Tbe  mere  payment  of  a  less  sum  tban  Is  due 
on  a  contract  m  full  satisfaction  of  the  wbcde 
amount,  will  be  no  defense  to  an  action  bj 
the  credit  for  the  balanoe,  alUioD^  the  par- 
ties agree  that  It  staaU  operate  as  a  rdeose  ot 
tbe  «itlre  debt  In  sndi  a  cose  there  Is  no 
consldoatkm  to  suKmrt  tbe  creditor's  prom- 
ise.  Sage  V.  Valentine,  28  Minn.  102.  If, 
however,  there  Is  on  actual*  bona  fide  dli^ute 
betweoi  tbe  parties  as  to  the  amount  due. 
and  tbey  compromise  the  matter,  and  the 
creditor  agrees  to  and  does  aocei»t  a  less  sum 
than  Is  actually  due  In  satis  faction  of  his  en- 
tire debt.  It  constitutes  a  valid  consideration 
to  support  the  accord  and  satisftctlon.  Tbe 
mere  fact  tbat  there  Is  a  dispute  as  to  Uk 
amount  due  Is  not  sufficient  for  It  Is  tbe  mu- 
tual agreement  of  the  parties  to  the  terms  <tf 
tbe  compromise,  and  not  tbe  dispute,  whldi 
famishes  the  consideration  tor  the  rdease. 
The  payment  of  a  part  of  a  debt  wlU  In  do 
case  discharge  tbe  whole,  without  an  agree- 
ment to  rdease  ttie  balance^  and  an  acoefrt- 
adce  of  tbe  payment  as  an  aooord  and  satli- 
factlon.  Accordingly.  It  has  been  held  1^  tiiis 
court  that  tbe  mere  retention     a  creditor  of 
money  to  wbtcb  be  la  absolutely  entltted  will 
not  amount  to  an  accord  and  sattsCoctttn.  al- 
though tendered  or  transmitted  to  him  as  pay- 
ment In  full  ot  bis  demand.   <3kainber  of 
Oommeroe  v.  Knowlton.  43  Mhm.  229.  44  N. 
W.  2.  But  where  the  claim  Is  nnUqnldated  it 
would  seem  to  be  true  that  if  tbe  creditor  Is 
tempered  a  sum  Ims  than  his  «lalm*  upon  tbe 
oondndon  that  If  It  is  accepted,  It  must  be  In 
full  satisfaction  of  bis  whole  claim,  bis  oc- 
ceptence  Is  an  accord  and  satisfactloa.  Pul- 
ler V.  Kemp,  1S8  N.  Y.  281.  88  N.  1084. 

There  was  no  dispute  between  tbe  parties 
as  to  the  length  of  time  the  ptalntlfl  worked 
for  the  defradant  under  a  spedal  eontract, 
but  there  was  a  dispute  as  to  tbe  anKmnt  be 
should  receive  per  day;  the  plalntUF  fdalmlng 
that  It  was  S2.S0,  and  tbe  defendant  tbat  It 
was  tbat  sum  when  his  mm  was  rannlng.  and 
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11.25  wben  it  was  not  If  the  plaintiff  wai 
correct,  there  waa  a  balance  of  $117  due  to 
him.  If  tbe  defendant  was  correct,  the  bal- 
ance waa  962.82.  Tbe  parties  were  tbe  only 
witnesses  as  to  tbe  alleged  settlement  Thej 
mbstantlally  agree  that  at  tbelr  first  meeting 
tbe  plaintiff  claimed  $117  as  his  due,  and  that 
tbe  defendant  claimed  that  tbe  amount  was 
oaly  $62.92,  which  he  then  offered  to  paj,  but 
there  la  no  CTldence  that  any  express  condt- 
tloQs  were  attached  to  tbe  offer.  Tbe  plain- 
tiff refused  tbe  offer,  and  went  away.  Tbe 
uext  day  he  went  to  the  defendant's  office, 
and,  as  be  testifies,  told  him  that  be  woold 
take  ¥62.92,  but  that  there  waa  nothing  said 
about  a  settlement;  that  the  defendant  then 
sare  him  a  check  for  that  amount;  that  this 
was  all  that  was  said  abont  it,  and  be  took 
the  check.  He  further  tesUfled  that  he  did 
not  understand  that  tb^  settled  tbe  account 
between  them.    The  defendant's  rersion  of 
what  took  place  at  tbe  second  meeting  is  that 
the  plaintiff  came  In,  and  said  to  bim  that  be 
most  be  right,  and  that  he  (the  plaintiff)  was 
willing  to  take  a  check  and  have  a  settlement 
of  the  aceomit  The  defendant  further  tes- 
tified. In  this  oonnection:  "I  asked  him  how 
much  be  figured  It  up  to  be,  and  be  said,  'I 
don't  know.  Yon  have  It  there  In  your  ac- 
count,* and  I  <^ned  my  books  to  the  very 
tigures  we  had  the  day  before,  which  was 
$62.02.  We  sat  by  my  desl£,  and  talked  over 
tbe  matter,— how  foolish  it  was  for  people  to 
get  into  trouble  of  this  kind.  I  guess  we  were 
there  fully  half  an  hour  before  I  got  up  to 
write  the  check  for  $62.92.  *  *  *  In  twen- 
ty minutes  my  bank  account  was  gamlslied, 
I  think,  after  be  got  bis  check  cashed."  To 
the  qnestlon.  "Wliat  was  said  at  the  time  you 
made  the  check?"  the  defendant  answered, 
"He  thanked  me  for  IL"  Tbe  trial  court 
found  that  there  was  in  fact  $117  due  from 
the  defendant  to  the  plaintiff  at  the  time  the 
$62.92  was  paid,  and  the  finding  is  not  here 
challenged.  Upon  this  state  of  the  evidence. 
It  Is  not  so  manifest  that  the  plaintiff  agreed 
to  release  his  entire  claim,  and  accepted  tbe 
payment  of  a  part  of  It  as  an  accord  and 
satisfaction,  as  to  justify  na  in  setting  the 
finding  of  the  trial  court  aside.  On  the  con- 
trary, if  the  plaintiff's  testimony  was  true, — 
and  of  this  the  trial  court  was  the  judge, — 
the  finding  is  fairly  sostalued  by  the  erldence; 
Order  and  Judgment  affirmed. 


McKINNON  y.  PALEN. 
(Supreme  Court  of  Minnesota.  Oct  2,  1885.) 

EXTSaDim  TUIB  OP  PaTMENT— CONSIDSEATIOV— 

COUNTEKCLAIH. 

1.  Certain  findings  of  fact  held  to  Iw  sns- 
ttioed  by  thb  evidence. 

2.  The  defendant  save  a  mortgage  on  cer- 
tain real  estate,  the  title  to  which  waa  in  the 
United  States,  hut  which  be  bed  entered  as  a 
bomestead.  By  a  eubaequent  agreement  with 
'he  mortgagee,  he  ngrocd  to  "prove  up,"  and 
then  execute  a  new  uortgnge  to  aoL-ure  the 


aame  Indebtedness,  and  In  conrideratlon  thereof 
the  mortgagee  agreed  to  extend  the  time  of  pay- 
ment In  pnranance  thereof,  the  mortgagor 
made  final  proof,  and  executed  the  new  mort- 
gage, .field,  the  agreement  to  procure,  and  the 
procuring  of,  a  better  title,  as  security  for  the 
mortgagee.  Is  a  suffident  consideration  for  the 
agreement  to  extend  the  time  of  payment 

3.  Certain  other  findings  of  fact  fceU  not 
to  be  anstained  by  the  evidence. 

4.  In  an  action  asvinat  one  partner  alone,  on 
bis  individual  obligation,  given  for  a  partnership 
debt  he  may  avail  himself  of  any  recoupment  of 
which  the  partners  would  have  a  right  to  avail 
themselves  if  the  suit  were  against  all  of  them. 

(Syllabus  hy  the  Court) 

Appeal-  from  district  court  Polk  county; 
Frank  Ires.  Judge. 

Action  by  John  R.  McEinnon  against  G^er- 
ard  Palen  to  foreclose  a  mortgage.  Defend- 
ant bad  Jndgmait^  and  pklntlfl  appeals.  B«- 
Tonod. 

A.  A.  Miller,  for  ajtpellant  H.  SteeDeraon, 
for  respondent. 

CANTT,  J.  In  Angnst,  1881,  defendant 
and  one  WIcbterman  purchased  a  steam 
thresher  and  en^ne  of  the  J.  I.  Case  Thresb- 
Ing-Macliine  Company  for  $2,100,  and  made 
to  said  company  their  three  promissory  notes, 
dated  August  11.  1881,  each  for  $700,  and 
interest  thereon  at  the  rate  of  8  per  cent  per 
annum,  one  of  which  notes  fell  due  Decem- 
ber 1,  1881.  another  December  1,  1882,  and 
the  other  December  1.  1883.  Tb  secure  the 
payment  of  these  notes,  defendant  at  the 
same  time  made  to  said  company  a  mortgage 
on  a  quarter  section  of  land,  the  title  to 
which  was  In  the  United  States,  bat  which 
land  d^endant  had  entered  under  the  home- 
stead laws.  To  secure  the  payment  of  these 
notes,  defendant  and  WIcbterman  also  made 
to  said  company  a  chattel  mortgage  on  said 
engine  and  machine.  On  January  1,  1882, 
said  company  assigned  and  transferred  said 
notes  and  mortgages  to  the  plaintiff,  who 
seems  to  have  been  Its  agent  In  all  of  the 
transactions  between  It  and  def«idant  and 
WIcbterman.  In  the  following  summer, 
plaintiff  and  defendant  entered  into  an  agree- 
ment whereby  defendant  agreed  to  "prove 
up"  on  his  said  homestead,  and  then  execute 
a  new  mortgage  on  said  quarter  section  of 
land  to  secure  said  notes;  and,  in  considera- 
tion thereof,  plaintiff  agreed  to  extend  tbe 
time  of  payment  of  all  of  these  notes  for  a 
year  thereafter.  Defendant  made  such  final 
proof  at  the  United  States  land  office  on 
Atigust  10,  1882,  and  tbe  next  day  executed 
to  said  J.  I.  Case  Company  such  new  mort- 
gage, and  delivered  tbe  same  to  plaintiff,  and 
this  action  is  brought  to  foreclose  this  mort- 
gage. On  the  trial  In  the  court  below  with- 
out a  jury,  the  court  found  all  of  these  facts, 
and  also  found  tbat  on  September  20.  1882, 
the  plaintiff,  after  having  so  extended  the 
time  of  payment  of  all  of  said  notes  for  one 
year,  wrongfully  took  said  machine  and  en- 
gine, and  the  possession  thereof,  from  de- 
fendant and  Wichterman,  and  wrongfully 
converted  tbe  same  to  his  own  use,  and  that 


Digitized  by  Google 


888 


KORTHWBSTMIN  BEPOBXER,  Vol.  61. 


<MUia 


tbe  value  of  the  engine  and  macblne  was  tbea 
$1,800,  whlcb  amount,  the  court  held,  de- 
fendant was  entitled  to  recoup  against  the 
amount  due  on  said  notes. 

1.  All  of  these  findings  are  amply  support- 
ed by  the  erldfeice,  although  some  of  that 
evidence  vas  contradicted  by  evidence  of- 
fered on  behalf  of  plaintiff.  Plaintiff  claims 
to  have  taken  poraeralon  of  the  engine  and 
machine  under  and  by  virtue  of  his  chattel 
mortgage,  but,  If  he  hod  estmSeA  tbe  time 
of  payment  of  tbe  notes  tar  one  year,  there 
was  no  default  In  the  chattel  mortgage.  He 
also  clalma  to  have  taken  possession  with 
the  consent  of  defendant  and  Wlchterman* 
which  Is  denied  by  them  and  c^er  wl^ 
nesses. 

2.  PlalntUf  also  claims  that  time  was  no 
consideration  for  his  agreement  to  extend 
the  time  of  payment;  that  the  first  mortgage 
OB  the  quarter  section  was  valid,  and  tbe 
second  gave  him  nothing  additional.  Wheth- 
W  or  not  the  first  mortgage  was  valid.  It  Is 
not  necessary  here  to  decide.  If  the  second 
mortgage  gave  him  nothing  additional,  the 
agreement  to  prove  up,  and  the  performance 
of  the  same,  by  defendant,  did  give  blm  some- 
thing additlona].  It  gave  him.  as  security, 
a  better  title.  Whether  or  not  there  were  also 
other  considerations  to  support  the  agree* 
ment  tot  an  exten^Uin.  It  Is  not  necessary 
hem  to  decide. 

8.  But  there  are  other  findings  of  f&ct 
which  are  not  supported  by  the  evidence. 
The  court  further  finds  "that  tbe  facts  al- 
leged In  the  fifth  paragraph  of  defendant's 
answer  are  true,  and  the  def  aidant  was  dam- 
aged in  the  sum  of  two  hundred  doUan." 
Beatdee  all^Aug  the  converMon  of  the  en- 
gine and  machine^  and  tbe  value  thereof,  the 
fifth  paragraph  of  the  answer  alleges  that 
defendant  and  Wicbtennan  had  ^ployed  a 
large  number  of  men  and  teams,  and  pro- 
cured all  necessary  equipments  for  threshing 
during  the  threshing  season  of  18D2;  that, 
on  September  15th  of  that  year,  plaintiff  In- 
duced them  to  bring  the  thresbing  machine, 
engine,  their  teams,  and  16  moi  to  Crooks- 
ton,  to  do  threshing  which  he  fraudulently 
represented  to  them  that  he  had  engaged  for 
them,  and  whm  they  arrived  there  with  the 
machine  and  engine,  he  seised  the  same  on 
the  chattel  morttnge,  br  reason  of  which 
defendant  was  thrown  out  of  employment, 
and  defendant  and  Wichterman  "were  left 
with  a  large  number  of  touns,  and  were  pre- 
vented from  carrying  m  their  bosiness,  to 
his  further  damage  In  the  sum  of  $000." 
There  Is  sufflcloit  evidence  to  prove  jdaln- 
tiff's  bad  faith  and  frauduloit  Intoit  tn  thus 
bringing  them  to  Qrookston,  and  to  prove  all 
of  said  other  facts  so  alleged,  except  tbe 
amount  of  the  damages.  All  of  the  evidence 
as  to  the  amount  of  such  damages  is  the  evi- 
dence of  defendant  bimsell^  given  as  follows: 
"The  damage  I  bad  was  coming  down  here, 
and  having  those  mm  with  us,  and  paying 
their  board  all  the  way  down,  and  buylug 


wood  for  the  engine,  and  paying  their  time; 
and  then  we  did  not  have  any  wotk  for  all 
fail.  Q.  How  much  were  yon  damaged?  A. 
I  can't  say  exactly  how  much  I  vras  damaged. 
•  •  •  Q.  Do  you  know  whether  you  were 
damaared  five  cents  or  five  hundred  dollars? 
A.  Yes,  dr.  Q.  State  as  near  as  you  can 
how  mucli  you  were  daroagedT  A.  I  was 
damaged  over  five  hundred  dollars'  worth." 
It  does  not  appear  how  far  he  had  traveled 
in  coming  to  Orookston,  how  long  it  neces- 
sarily or  reasonably  required,  or  the  renml 
value  of  this  machine,  or  the  value  of  his 
own  tim^  the  time  of  bis  men  or  horsfs. 
while  making  tbe  trip,  or  any  other  Act, 
ercept  as  above  stated,  from  which  an  es- 
timate of  the  amount  of  the  damages  could 
be  made.  ITnder  these  circumstances,  de- 
fendant should  not,  for  these  elements  of 
damage,  have  bem  ^Uowed  any  more  than 
nominal  damages.  The  attemiA  of  tbe  wit- 
ness to  give  a  lump  estimate  of  all  these  ele- 
mente  and  Items  of  damage  amounta  to  noth- 
ing bnt  his  mere  concdnslon,  and  la  not  evi- 
dence The  trial  court  also  found  as  ftdlows: 
"Tbe  amount  due  and  unpaid  at  that  Ume 
(tiie  time  of  said  cmtversloiO  on  tiw  notes 
described  in  tbe  complaint  was  nineteen  hun- 
dred and  eighty  dollars.  Tbat,  1^  the  said 
wrongful  taking  of  said  threshing  rig  and 
appurtenances,  the  said  Gerard  Falen  was 
damaged  in  an  amount  exceeding  tbe  amount 
then  due  and  unpaid  on  said  three  pmnlssory 
notes  given  for  said  thrashing  rig,  and  to 
secure  which  said  real-estate  mortgage  was 
made."  So  Ear  as  this  amoonto  to  a  finding 
that  other  Items  ot  payment  or  reooopment 
'  than  those  above  mmtioned  bad  reduced  the 
amount  due  on  these  notes  to  fl,980^  It  Is  not 
supported  hf  the  evidence.  On  September 
20,  1882,-41ie  day  the  outfit  was  seised  by 
plaintiff,— the  total  amount  of  inlDclpal  and 
Interest  due  on  these  notes  would  bare  been 
|2,28aS0,  If  there  had  been  no  payments. 
The  evidence  warranted  a  finding  that  $75 
was  paid  thereon  by  the  promlssorr  note  of 
a  third  party,  which  defoidant  and  Widitei^ 
man  delivered  to  plaintiff  as  such  payment. 
It  also  vrarranted  a  finding  that  $45  In  cash 
WM  paid  thereon.  It  is  true  that  defoidant 
adralte  that  he  and  Wichterman  received  ex- 
tras during  tbe  first  year  that  they  rsn  the 
outfit  Kud  phiintiff  testified  that  he  an^ied 
this  $46  In  payment  at  these  extras;  but  de- 
fendant further  testified  that  It  was  agreed 
that  they  were  to  have  extras  free  during 
the  first  year,  and,  if  the  court  found  this  to 
be  true,  plaintiff  wonld  have  no  rlgbt  to  a^ly 
this  $45  in  payment  of  these  extras^  but  the 
same  should  be  a^illed  aa  a  payment  on  socta 
three  notes.  But,  except  $6  more,  these  are 
all  tbe  Items  of  payment  whldi,  under  tbe 
evidence,  can  be  thus  applied.  On  behalf  of 
defendant,  Wicbtennan  testified:  "As  soon 
as  I  come  to  Crookston  I  paid  McKinnui 
$166,  and  when  I  paid  that  there  was  aut- 
other  note  of  $160  given  for  freight  I  under- 
stood that  was  going  on  that  note."  This  $100 
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note  does  not  appear  to  be  for  any  part  of  the 
snms  due  on  said  three  $700  notes,  and  this 
Is  all  the  evidence  In  the  case  as  to  the  appli- 
cation of  this  $165  payment.  Then  the  court 
was  not  warranted  in  applying  any  more 
tban  95  of  this  payment  as  payment  on  the 
three  9700  DOten  Then  the  court  was  not 
warranted  in  holding  that  91,980  was  "the 
amount  due  and  unpaid"  on  these  three  notes 
berore  deducting  the  91.800  so  recouped  as 
damages.  On  the  contrary,  all  the  other  pay- 
ments which  the  court  was,  under  the  ert- 
deuce,  warranted  In  applying  In  payment  of 
these  three  notes,  are  said  975,  said  946,  and 
said  $5,  making  a  total  of  which  would 
leave  $2,161.50  as  the  amount  "due  and  un- 
paid," Instead  of  91.980.  But  we  have  had 
to  took  Into  the  evidence  to  find  these  figures 
and  the  results  which  would  follow  from 
than.  The  trial  court  does  not  find  facts 
wUcta  show  them,  or  from  which  they  can 
be  computed  or  ascertained.  We  cannot  make 
any  findings  of  fiict  A  new  trial  will  there- 
fore be  granted  as  to  a  part  of  the  issues. 

4.  Platntlfl!  contends  that  because  none  of 
these  Items  of  damages  accrue  to  defendant 
in  bis  IndlTldual  right,  bnt  all  of  them  ac- 
crue to  blm  and  Wlchterman  In  their  Joint  or 
partnersbtp  right*  therefore  defendant  can- 
not recoap  them  In  this  action,  which  Is 
against  blm  alone.  The  contention  is  not 
well  founded.  While  this  action  Is  against 
defoidant  alone.  It  is  for  a  partnership  debt, 
and  be  has  a  right  to  avail  himself  of  any 
defense  of  which  the  partners  would  have  a 
right  to  avail  themselves  If  the  suit  were 
against  both  of  them. 

The  court  states  In  his  findings  of  fact  that 
it  does  not  appear  that  the  mortgage  here  in 
suit  was  ever  assigned  by  the  J.  I.  Case 
Comi»ny  to  this  plalntltT.  The  respondent 
makes  no  point  on  this  in  his  brief,  and  we 
do  not  see  that  It  would  avail  him  if  he  did. 

This  disposes  of  all  the  questions  raised, 
worthy  of  consideration.  The  Judgment  ap- 
pealed from  will  be  reversed;  the  conclusions 
ot  law  and  the  portions  of  the  findings  of 
fact  quoted  above,  In  the  third  division  of 
this  opinion,  will  be  set  aside;  the  other  find- 
ings of  fact  will  be  allowed  to  stand;  and  a 
Dew  trial  will  be  granted  on  all  the  Issues 
not  dlq^oeed  of  by  nld  last-named  findings 
of  fact.    So  ordered. 


BUGHSON  et  al.     HARDY  et  aL 
(Saprema  Court  of  Minnesota.  Oct.  10^  1895.) 

COXTRACTS— COJISIDBKATIOS. 

Principle  applied  that  where  the  assign- 
or of  an  execntory  contract  had  failed  to  per- 
form, and  for  Uiis  reason  the  contract  could  be 
avoided  or  rescinded  by  tiie  other  party,  and 
thereupon  a  new  agreement  la  made  between 
«Dch  other  party  and  tbe  assignee,  whereby  each 
agrees  to  perform  for  the  benefit  of  the  other, 
there  Is  snfiiclent  consideration  for  such  new 
promise  of  tbe  assignee. 
(SyUabus  by  the  CoarU 


Appeal  from  mnnldpsl  court  of  BL  Fatil; 

Qrler  M.  Orr,  Judge, 

Action  by  Egbert  E.  Hughson  and  Edward 
B.  Hemenway,  partners  as  Hughson  &,  Hem- 
enway,  against  Nicholas  Hardy  and  others, 
partners  as  the  St.  Paul  Lake  Ice  Comjwny. 
Plalntlffa  bad  Judgment,  and  defendants  ap- 
peal. Affirmed. 

Geo.  C.  Lambert,  tor  appellants.  Honry 
B.  Farwell,  for  respondents. 

CANTY,  J.  The  complaint  alleges  that 
plalntlfTs  advanced  premiums  for  defendants, 
and  furnished  defendants  fire  Insurance,  at 
their  request,  and  this  action  Is  brought  to 
recover  tbe  amount  of  the  premiums  so  ad- 
vanced. The  action  was  tried  by  tbe  court 
without  a  Jury.  Judgment  was  entered  for 
plaintiffs  on  the  findings  and  order,  and  de- 
fendants appeaL  There  Is  no  settled  case- 
It  Is  assigned  as  ^or  that  tbe  findings  of 
fact  do  not  support  the  Judgment  "on  the 
disputed  item  of  920."  The  court  finds  that 
plaintiffs  were  partners  in  tbe  Insurance  busi- 
ness; "that  on  Decern  oer  9,  1892,  the  plain- 
tiffs, as  such  insurance  agents.  Insured  and 
delivered  to  tbe  St  Paul  Lake  Ice  Company 
a  policy  of  Insurance  In  the  Aetna  Insurance 
Company,  for  91.900,  for  1  year,  on  a  frame 
Ice  house,  •  •  •  and  the  premium  on  this 
policy  agreed  to  be  paid  plaintiffs  was  930, 
which  was  a  reasonable  charge  therefor; 
that  on  or  abont  January  10, 1893,  before  any 
part  of  the  premium  on  said  policy  bad  been 
paid,  said  policy  was  assigned  to  the  defend- 
ants herein,  and  said  defendants  brought  said 
policy  to  the  plaintiffs,  and  requested  them, 
as  agents  of  the  said  Insurance  company,  to 
consent  to  said  assignment,  and  the  defend- 
ants promised  and  agreed  with  tbe  plaintiffs 
that,  In  consideration  of  the  consent  by  the 
plalntills  to  such  assignment,  they  (tbe  de- 
fendants) wonid  pay  to  the  plaintiffs  tbe  said 
premium  on  said  policy;  that  thereupon  the 
plaintiffs  charged  the  amount  of  said  pre- 
mium to  the  defendants  herein;  that  there- 
after, and  on  August  ft,  1893,  said  policy  of 
Insurance  was  canceled,  and  the  plaintiffs 
advanced  and  paid  for  tbe  defendants  the 
snm  of  twenty  dollars  ($20)  for  said  Insur- 
ance up  to  August  9,  1893."  The  whole 
amount  here  Involved  is  but  $20,  and,  while 
these  findings  are  loosely  drawn,  we  do  not 
propose  to  examine  them  with  a  microscope, 
for  tbe  purpose  of  finding  flaws  In  them. 
We  cannot  expect  the  findings  In  so  small  a 
case  to  be  drawn  with  tbe  same  care  and  skill 
as  we  would  expect  if  the  case  was  of  more 
Importance. 

It  Is  urged  that  it  does  not  appear  that 
there  is  any  consideration  for  defendants* 
promise  to  pay  the  premium  on  this  policy, 
which  was  Issued  to  their  assignor,  tbe  tco 
company.  The  policy  was  assigned  a  month 
after  It  was  issued.  It  bad  at  least  11 
months  yet  to  mn,  and  for  tbese  11  months 
the  contract  was  wholly  executory  on  both 
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sidee.  It  l8  to  be  Inferred  from  the  flndlnirs 
that  the  premium  was  due  aa  soon  as  tbe  pol- 
icy was  Issued,  and  that  the  ice  company 
was  In  default.  In  baring  failed  to  pay  the 
premium.  Under  these  circumstances  the 
insuror  might  have  refused  further  to  [Mr- 
form  on  its  part,  and  have  rescinded  or  avoid- 
ed the  contract.  Then,  the  agreement  on  its 
part  to  consent  to  the  assignment  to  defend- 
ants, and  of  defendants  to  pay  the  premium, 
was  much  in  the  nature  of  a  new  or  original 
contract  to  Insure  defendants'  interest,  or 
perfonn  for  defendants,  and.  In  considera- 
tion thereof,  an  agreement  on  their  part  to 
pay  for  such  Insurance  the  premium  due  on 
the  policy.  We  are  of  the  opinion  that  suffl- 
cleot  consideration  for  defendants*  promise 
appears. 

It  is  further  urged  that  the  agreement  be< 
tween  defendantB  and  plaintiffs  is  void,  and 
against  public  policy,  because  the  obligations 
assumed  by  the  plaintiffs  under  this  agree- 
ment are  inconsistent  with  the  duties  thev. 
as  agents,  owe  their  principal,  the  insurance 
company.  We  cannot  see  that  there  Is  any 
such  inconsistency  in  the  relations  thus  as- 
sumed by  plaintiffs.  Besides,  no  such  illegal- 
ity as  is  here  attempted  to  be  urged  was 
pleaded.  The  answer  Is  merely  a  general 
denial. 

Appellant  argues  other  points  in  the  case, 
as  to  which  he  has  assigoed  no  errors,  and 
for  this  reason  we  will  not  pass  upon  them. 
This  disposes  of  the  case,  and  the  judgment 
appealed  from  Is  affirmed. 


MERCHANTS*  NAT.  BANK  OP  CROOK- 

8T0N  T.  STANTON  et  aV 
(Supreme  Court  of  MinaeBOta.   Oct.  10,  1S95.) 
Fixtures—  Moktgaok — Etidexcb. 

1,  JBfid,  the  findings  of  fact  are  sustained 
by  the  evidence 

2.  Certcin  rulings  of  the  trial  court  on  the 
admission  of  evidence  reviewed,  and  held  not 
erroneous. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Polk  county: 
Frank  Ives,  Judge. 

Action  by  the  Merchants'  National  Bank  of 
Crookstou  against  Robert  Stanton  and  oth- 
ers to  foreclose  a  mortgage.  From  the  judg- 
ment rendered,  plaintiff  appeals.  Affirmed. 

John  Cromb  and  A.  C.  Wtlldnsott,  for  ap- 
pellant. A.  A.  Miller,  for  respondent 

CANTT,  3.  This  action  has  been  three 
times  tried  in  the  court  below,  reversed 
twice  by  this  court  on  the  two  former  ap- 
peals, and  is  now  here  for  the  third  time. 
Most  of  the  facts  appear  in  the  opinion  ren- 
dered on  the  tirst  appeal  (see  S5  Minn.  211, 
66  N.  W.  821),  and  a  few  additional  facts 
appear  In  the  opinion  rendered  on  the  sec- 
ond appeal  (see  Cl  N.  W.  680).  After  the 
case  was  reversed  and  remanded  the  sec- 
ond time  for  the  trial  of  the  single  question 

1  Rehearing  denied. 


whether  or  not  the  oat-meal  min  attacl; 
and  became  a  part  of  the  realty,  and  i 
by  became  a  part  of  plaintiff's  mortgai 
curlty,  it  was  again  tried  by  me  court 
out  a  jury,  and  the  court  found  that, 
erected,  the  mill  was,  and  always  rem: 
the  personal  property  of  ■Dobaon,  thi 
chattel  mortgage  of  Martin  la  a  flrw 
on  the  same,  and  that  plaintiff's  moi 
is  not  a  lieu  on  the  same,  and  ordered 
ment  accordingly.  From  the  Judgmen 
dered  thereon,  plaintiff  appeals. 

It  appears  by  the  evidence  nnd  flu 
that,  for  several  years  prior  to  the  d: 
which  plalntlfTs  mortgage  was  mad 
fendant  Dobson  owned  lot  7,— the  la 
question,— and  on  that  day,  by  a  dec 
solute  on  Its  face,  conveyed  It  to  defe 
Stanton,  who  thereafter,  on  the  same 
mortgaged  It  to  plaintiff.  Dobson 
wards  built  the  mill  partly  on  this  lo 
partly  on  the  adjoining  lot  (8),  which  h 
leased  of  one  Reckitt 

It  Is  contended  by  appellant  that  i 
clusively  appears  from  the  evidence 
said  deed  from  Dobson  to  Stanton,  of 
was  not  given  or  received  as  an  absolut 
veyance,  but  merely  as  security  to  i 
and  Indemnify  Stanton  and  the  pis 
Of  course,  if  it  conclusively  appears 
Dobson  continued  to  be  the  equitable  i 
of  the  lot  after  be  made  the  deed  to 
ton,  then  it  must  be  held  that  he  s 
built  the  mill  on  his  own  hind,  and  t 
immediately  attached  to,  and  became  i 
of,  that  land.  But  while  the  evidence 
very  strongly  to  prove  that  the  deed 
Dobson  to  Stanton  was  intended  by 
parties  merely  as  a  mortgage  to  Indei 
Stanton,  and  to  be  used  by  him  to  f 
plaintiff,  yet  we  cannot  hold  that  this 
Is  conclusive.  The  presumption  Is  tl 
deed  absolute  on  Its  face  Is  an  absoluti 
veyance.  The  burden  is  on  the  party  a 
Ing  that  such  a  deed  is  a  mortgage  to 
It.  When  this  proof  is  oral.  It  Is  pecQ 
within  the  province  of  the  trial  coi 
weigh  such  proof,  and  And  upon  it.  Ii 
case  the  trial  court  has  found  that  the 
in  question  was  not  a  mortgage,  but 
it  purports  to  be,— an  absolute  conve; 
and,  while  the  evidence  is  quite  stro 
the  contrary,  we  do  not  feel  that  w< 
disturb  the  finding.  We  will  not  atteu 
recite  this  evidence.  Some  portions  of 
much  stronger  in  favor  of  plaintiff  tba 
whole  of  it  taken  together,  and  we  ci 
take  the  time  to  state  all  the  facts  an 
cumstances  which  bear  on  the  quesUoi 

The  court  finds  that  there  was  an  in 
agreement  l>etween  Stanton  and  Dobsoi 
the  mill  should  be  the  personal  proper 
Dobson,  but  that  there  was  no  express  i 
ment  to  that  effect.  It  Is  urged  by  app< 
that  this  finding  Is  a  mere  conclusion, 
not  sufficient  to  sustain  the  judgi 
Whether  this  Is  true,  or  not,  it  Is  not  i 
sary  to  decide,  as  the  court  has  also  1 
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that  the  mill  was  built  by  Dobson  with  the 
coDsent  of  Stanton;  and,  under  the  rule  laid 
down  In  the  opinion  In  the  first  appeal,  an 
agreement  that  the  building  abaU  remain  the 
personal  property  of  Dobson  will  be  implied. 

Several  rulings  of  the  court  are  assigned 
as  error.  Plaintiff  moved  to  strike  out  all  of 
the  evidence  of  the  defendant  Stanton  re- 
lating to  bis  knowledge  of  the  giving  of  the 
chattel  mortgage  to  Mart'n  during  the  cou- 
jtiuctlon  of  the  mill,  on  the  gi-ound  that  the 
same  was  hearsay.  The  motion  was  denied, 
and  plaintitC  excepted.  It  is  difficult  to  un- 
derstand how  a  stranger  to  the  transactiou, 
like  Stanton,  would  be  likely  to  acquire  such 
kuowledge,  except  by  hearsay.  This  evi- 
dence was  competent,  as  tending  to  show 
the  relation  of  Dobson  and  Stanton  to  each 
other  during  the  time  the  mill  was  being 
erected.  Neither  was  It  error  to  admit  In 
evidence  the  chattel  mortgage  and  bill  of 
sale  to  Martin,  as  these  went  to  prove  that 
Martin  had  a  claim  to  the  building. 

The  first  trial  was  had  upon  a  written  stip- 
ulation of  facts,  signed  by  both  parties.  On 
the  lost  trial  a  part  *ot  this  stipulation,  recit- 
ing and  admitting  the  existence  of  certain 
of  these  facts,  relevant  to  the  Issues,  was  of- 
fered and  received  In  evidence  against  plain- 
tlfTs  objection  and  exception.  This  stipula- 
tion w*as  clearly  competent  evidence  on  the 
subsequent  trial.  1  Thomp.  Trials,  8  301.  It 
was  not  error  to  admit  evidence  that,  at  the 
time  Dobson  deeded  the  lot  to  Stanton,  he 
(Dobson)  was  indebted  to  Stanton. 

This  disposes  of  all  the  questions  la  the 
case  worthy  of  conalderatlai.  Judgment 
affirmed. 


NICHOLS  T.  KNUDTSON. 
WttpRm*  Ooort  of  MlnneMta.  Oct.  16,  189S.) 

RSPLBVIK  — SVIDIKOS— RiORT  TO  PoUKSStOK. 

1.  Id  an  action  of  replevin,  the  plaintiff 
must  show,  in  order  to  justify  a  verdict  or 
judgment  In  hfs  favor  for  a  return  of  the  prop- 
ntT  or  Its  value,  an  ^xtsting  and  Immediate 
rigut  to  the  possession  thereof. 

2.  Evidence  considered,  and  that  the 
plaintiff  was  not,  either  at  the  commencement 
of  this  action  or  at  the  time  of  its  trial,  entitled 
to  the  posseBBion  of  the  property  taken  from 
him  by  the  defendant  by  vuine  of  a  chattel 
mortgage  thereon. 

(SyUabns  by  the  Court) 

Appeal  from  district  court,  TtXk  county; 
Frank  Ives,  Judge. 

Action  by  John  8.  Nfctaola  against  Brown 
Kniidtson.  There  was  a  judgment  for  plain- 
tiff, and,  from  an  order  denying  a  new  trial,  de- 
fendant^appeala  Reversed. 

A.  A.  Miller,  for  appellant  J.  Walsetfa 
and  Wm.  Watts,  (or  respondent. 

START,  0.  J.  Replevin  to  recover  the  pos- 
session of  a  grain  drill  The  action  was  com- 
menced In  a  Justice's  court,  appealed  to  the 
district  court,  verdict  for  the  plaintiff  for  a 


return  of  the  property  or  fbr  Its  valn^  and 
from  an  order  denying  his  motlcm  for  a  new 
trial  the  defendant  appeals  to  this  court 
Taking  the  most  favorable  view  of  the  evi- 
dence for  the  plaintiff,  the  facts  are  as  fol- 
lows: On  April  10,  1803.  the  plaintiff  bought 
the  drill  of  Lareen,  Carpenter  A:  Co.,  and  ia 
payment  therefor  executed  to  them  bis  prom- 
issory note,  whereby  he  promised  to  pay  to 
them  on  or  before  November  1,  1893,  the 
sum  of  $180.  At  the  same  time  he  secured 
the  payment  of  the  note  by  executing  to  them 
a  chattel  mortgage  on  the  drill.  In  the  usual 
form,  which  authorized  them  or  their  agent 
if  default  was  made  in  the  payment  of  the 
note,  to  enter  upon  the  premises  where  the 
drill  mts^t  then  be.  take  possession  of  and 
sell  it  to  pay  the  debt  and  costs.  On  May 
10,  1894,  there  was  some  960  due  and  nnpald 
upon  the  note;  and  the  agent  of  the  mort- 
gagees, Lawrence'  Larsen,  with  the  defend- 
ant, who  was  a  constable,  went  to  plaintiff's 
farm,  where  the  drill  was,  and  demanded  of 
him  payment  of  the  note  or  possession  of 
the  drill,  under  the  mortgage.  He  refused 
to  either  pay  or  give  possession  of  the  drill. 
Upon  the  defendant's  refusing  to  state  where 
the  drill  vras,  the  agent  said  he  wonid  have 
him  arrested  for  concealing  mortgaged  prop- 
erty. Other  than  this,  there  was  no  evi- 
dence in  the  case  of  intimidation  or  threats. 
The  plaintiff  told  the  agent.  In  substance, 
that  he  must  not  take  the  drill  away,  and 
forbade  his  doing  sa  The  defendant  then, 
by  direction  of  Larsen.  the  agent,  served  on 
the  plaintiff  a  notice  of  the  foreclosure  of  the 
mortgage;  and  thereupon  the  agent  with 
the  defendant  drove  to  where  the  drill  was, 
nearly  a  mile  away,  but  on  plalntlfTs  farm, 
and  took  possession  of  it  by  virtue  of  the 
mortgage,  and  removed  It  into  the  highway, 
when  It  was  taken  from  them  by  an  officer 
aotlng  under  the  writ  in  this  case.  There 
was  no  contention  or  claim  on  the  part  of  the 
plaintiff  as  to  either  the  validity  of  the  mort- 
gage or  as  to  the  tact  that  the  note  was 
then  due  and  unpaid.  He  was  not  present 
when  the  drill  was  actually  taken.  The  de- 
fendant claimed  a  return  of  the  property  to 
himself  In  his  answer. 

At  the  close  of  the  evidence,  the  defend- 
ant requested  the  court  to  Instruct  the  Jury 
to  return  a  verdict  for  the  defendant,  which 
was  refused,  to  which  mllDg  he  excepted. 
The  court  instructed  the  Jnry,  in  substance, 
that.  If  there  was  any  force  or  Intimidation 
used,  and  the  property  was  taken  from  the 
plaintiff  against  his  will  and  without  his 
consent,  then  the  taking  was  a  trespass  and 
unlawful,  and.  if  the  Jury  so  found,  the  ver> 
diet  must  be  for  the  plaintiff.  Exception  by 
the  defendant  We  are  of  the  opinion  that 
both  the  refusal  to  charge  and  the  Instruc- 
tion given  were  error.  It  Is  the  law,  as 
claimed  by  the  plaintiff,  that  neither  the 
mortgagee  In  a  chattel  mortgage  nor  his 
agent,  although  an  officer,  can  lawfully  dis- 
possess the  mortgagor  of  the  mortj^ged  prop* 
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erty  by  force  and  Tlolence,  for  tbe  officer  In 
■tub  a  case  does  not  act  as  such,  but  simply 
OS  tb»  agent  of  the  mortgagee.  To  permit 
them  to  do  so  would  be  to  trifle  with  that 
obedience  to  the  law  which  Is  due  from  every 
person.  Therefore,  If  the  defendant  assisted 
In  taking  the  drill  from  the  pkLintlff's  poa- 
session  by  force  and  violence.— we  are  not 
to  be  understood  as  holding  that  sach  was 
the  fact,— the  latter  could  maintain  an  ac- 
tion of  trespass  against  him.  But  It  does 
not  follow  that  the  plaintiff  can  maintain 
this  action  to  recover  possession  of  the  prop- 
ei'ty.  When  he  commenced  his  action,  be 
was  not  entitled  to  such  possession,  for  tbe 
legal  title  and  tbe  right  to  the  possession  of 
tbe  property  were  In  the  mortgagees,  for 
whom  the  defendant  was  holding  the  prop- 
«ty  when  this  action  was  commenced.  The 
complaint  la  not  that  the  property  was  un- 
lawfully and  forcibly  taken  from  tbe  plain- 
tiff, but  that  the  defendant  nnlawfally  de- 
tains It  from  him,  and  that  he  is  entitled  to 
tbe  possession  thereof;  but  the  evidence  con- 
clusively shows  that  be  was  not  then  or  at 
tbe  time  of  the  trial  so  entitled  to  the  poa- 
seralon.  There  Is  no  evidence  that  pWntiff 
was  damaged  either  by  the  taking  or  deten- 
tion of  the  property.  It  is  too  well  settled  to 
Justify  the  citation  of  anUiorlties  that  In  re- 
plevin the  plalotlflC  must  show  an  existing 
and  Immediate  right  to  the  poesesslon  of  the 
property,  to  Justify  &  verdict  In  his  fsTor  fbr 
the  return  of  tbe  property.  In  Deal  t,  D. 
5i.  Osborne  &  Co.,  42  Minn.  102,  48  N.  W. 
835,  It  waa  held  that,  where  the  plaintUTa 
right  of  possession  was  legally  divested  after 
suit  brought  and  before  trial,  he  cannot,  as 
against  t^e  person  entitled  to  the  p(»8esaton, 
have  Judgment  for  a  return  of  the  pnqierty 
or  Its  value,  although  the  original  takliig  Iqr 
the  defendant  was  onlawfiil.  Clearly,  the 
Jui7  should  have  been  Instmcted  to  return 
a  verdict  for  the  defendant  Order  reversed, 
■nd  the  case  remanded,  with  direction  to  the 
trial  court  to  enter  Judgment  for  the  defend- 
ant, as  prayed  In  bla  answer. 


NELSON  V.  NUGENT  et  al. 
ff^upreme  Court  of  Minnesota.  Oct  10,  ISBS.) 
Action  ox  Notb— Complaint — DEVcnRER. 

1.  A  suit  on  a  promissory  DOte  was  brought 
bj  N.,  aa  receiver  of  B.  In  the  complaint  it  la 
allojred  that  the  not«  was  made  by  the  de- 
fendants to  the  order  of  "plaiatifE."  Bdd,  this 
■mouDts  to  an  allegation  that  in  the  note  N. 
was  described  aa  receiver  of  B. 

2.  Bdd,  farther.  In  such  a  caae  It  was  not 
necessary  for  N.  to  allege  in  his  com[^aint  oth- 
er facts  aufiiclent  to  show  that  he  waa  duly  and 
legally  ai^ointed  such  receiver. 

8.  The  demurrer  to  tbe  complaint  kdd  prop- 
erly stricken  ont  as  fiivolons. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  St.  Louis  coun- 
ty; S.  H.  Moer,  Judge. 

Action  by  B.  F.  Nelson,  receiver  In  insol- 
vency of  the  estate  of  James  H.  Bishop  & 


Oa,  against  Alfred  B.  Nugent  and  otbei 
Judjnnent  was  ordered  for  plaintiff,  and  d 
fendants  appeaL  Afflnaed. 

Cbas.  F.  Hopkins,  for  appellanta.  8mlt 
McMahon  &  Mitchell,  tor  respondent 

GANTT,  J.  The  defendants  demurred 
the  complaint  on  the  grounds  that  plaint] 
has  not  legal  capacity  to  sue,  and  that  tl 
complaint  does  not  state  facts  sufficient 
constitute  a  cause  of  action.  The  court,  I 
Its  order,  struck  the  demurrer  out  as  friv 
lous,  and  ordered  Judgment  tor  the  plalntl 
From  the  Judgment  entered  thereon  defen 
ants  appeal. 

Tbe  action  Is  brought  by  "B.  P.  Nelson.  ; 
receiver  In  insolvency  of  the  estate  of  Jam 
H.  Bishop  and  Company,  a  corporatlo 
plaintiff."  The  complaint  alleges  that  plai 
tiff  Is,  and  during  the  time  therein  mentio 
ed  was,  **tbe  duly  appointed,  qualified,  ai 
acting  receiver"  of  said  corporation,  but 
nowhere  alleges  in  what  court  or  in  wh 
proceedings  he  was  appointed.  The  coi 
plaint  Is  brought  on  a  aeries  of  promlsso 
notes,  which  It  Is  alleged  were  made  by  d 
fendants  to  the  order  of  "plaintiff."  Tl 
only  point  urged  by  appellants  is  that  t] 
allegations  as  to  tbe  appolntmeut  of  Nels4 
as  receiver  are  not  sufficient  WIthent  d 
ddlng  the  point  vve  wlU  concede  It  If  the 
allegations  are  material  in  this  case  as 
now  stands.  The  complaint  alleges  that  tl 
notes  were  made  to  "plaintiff."  He  brinj 
the  suit  In  bis  representative  capacity,  n 
In  his  Individual  capacity.  Tbe  plaintiff 
not  B.  F.  Nelson,  but  B.  F.  Nelson  as  r 
celver,  etc.  Then,  if  the  notes  were  ma( 
to  "plaintiff,"  tbey  must  have  been  ma< 
to  B.  F.  Nelson  as  receiver,  etc.  Prom  tl 
allegations  of  the  complaint  It  must  be  he 
that  he  was  described  In  the  notes  as  recei 
er  of  Bishop  &  Co.  If  be  was,  It  is  a  suffidei 
admission  of  bis  character  and  capacii 
as  receiver,  and  it  was  not  necessary  eltb< 
to  allege  or  prove  a  legal  and  sufficient  a 
polntment  or  quallflcatlon  as  receiver.  Th 
Is  a  well-established  rule  of  law,  and  we  ni 
of  the  opinion  that  the  judgment  appeal) 
from  should  be  sustained.  Judgment  a 
firmed. 


DB  OAMP  et  al.  v.  CHICAGO,  ST.  P.,  H. 

O.  RY.  CO. 
(Supreme  Court  of  Minnesota.  Oct  10,  188C 

Railroad  Cokpanibb  — Firbs  —  PaBSUMmox  . 
TO  Nbouobsob. 
In  an  action  against  the  defendant  ra 
way  company  for  damages  claimed  to  ha^e  be< 
caused  by  its  negligently  permitting  its  loc 
motive  engine  to  be  defective,  by  reason  < 
which  it  threw  sparks  which  started  a  fi 
which  burned  and  injured  plaintiffs'  pKKkert 
held,  the  dcfendnnt  did  not  so  compfetelr  r 
but  the  presumption  of  uegligence  raised  again 
it  bv  section  2700.  iien.  Rt.  IHH,  that  tht  ve 
diet  against  it  cannot  be  sustained. 
(Syllabus  by  the  Court) 
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Appeal  from  district  court,  Scott  countr; 
Francis  CadweU,  Judge. 

Action  by  Harry  De  Camp  and  others 
against  the  Chicago,  St.  Paul,  Minneapolis 
&  Omaha  Railway  Company  to  recover  dam- 
ages resulting  from  fire.  From  an  order  de- 
nying a  new  trial  after  verdict  for  plaintUTs, 
defendant  appeals.  Affirmed. 

Sonthwortb  &  Goller  and  S.  L.  Perrlu 
{Thos.  Wilson,  of  connsel),  for  appellant  H. 
J.  Peck,  for  respondents. 

CANTY,  J.  Defendant's  engine,  drawing 
Its  train  of  cars,  passed  aloug  over  Its  track. 
Immediately  after  It  passed,  a  pile  of  old 
ties  on  the  right  of  way,  beside  the  tract, 
were  found  to  be  on  fire.  The  fire  spread 
to  the  adjoining  land,  and  after  smoulder- 
ing in  a  dry,  boggy,  or  marshy  slough  for  a 
few  days,  broke  out  afresh,  extended  to  the 
plalntifC's  farm,  and  burned  over  a  part  of 
the  same,  causing  him  damages,  to  recover 
which  this  action  is  brought  On  the  trial 
the  jury  returned  a  general  verdict  for  the 
plalntlfT,  and  also  answered  the  five  ques- 
tions submitted  to  tbem  as  follows:  "Was 
tbe  fire  which  did  the  damage  in  contro- 
versy originally  started  on  September  13, 
Ism.  by  Are  or  sparks  which  escaped  from 
defendant's  engine  No.  131?  Answer.  Tes. 
[(  80,  was  said  engine  furnished  with  the 
most  approved  modem  appliances  to  prevent 
the  escape  of  flre?  Answer.  No.  Was  said 
engine  and  its  ap^Iances  in  good  repair  and 
condition?  Answer.  No.  Was  the  engineer 
tn  charge  itt  said  engine  a  competent,  skill- 
ful,  and  careful  engineer?  Answer.  Yes. 
Did  said  engineer,  at  and  before  the  time  of 
said  flre,  manage  the  engine  in  a  careful  and 
prudent  manner,  with  respect  to  tbe  escape 
of  flre  f^om  his  engine?  Answer.  Yes.*' 
Prom  an  order  denying  its  motion  for  a  new 
trial,  defendant  appeals. 

Tbe  only  grounds  urged  for  reversal  are 
th^t  the  evidence  does  not  sustain  the  sec- 
ond and  ttilrd  special  findings  of  the  Jury. 
It  is  conceded  that  the  evidence  is  sufflclent 
to  sustain  the  first  finding,— that  tbe  fire  was 
set  originally  by  sparks  from  this  engine. 
Section  2700,  Oen.  St  1894,  provides  that  the 
fact  of  fire  being  so  scattered  or  thrown 
■hall  be  held  to  be  prima  facie  evidence  of 
negligence  on  the  part  of  the  railroad  com- 
pany. Defendant  claims  that  on  tbe  trial  It 
folly,  and  in  all  respects,  rebutted  this  pre- 
sumption, and  that  the  evidence  conclusive- 
ly shows  that  it  was  not  guilty  of  n^Ugence 
in  permitting  such  sparks  to  escape.  We 
cannot  agree  with  appellant  It  Ui  true  that 
tbe  engineer  who  ran  the  engine,  his  fire- 
man, the  foreman  of  the  shops,  tbe  boiler 
washer,  and  the  boiler  maker  all  testify  to 
the  perfect  condition  of  tbe  engine.  But 
there  are  some  things  which  cropped  out  In 
the  evidence  which  deprives  It  of  any  snch 
conclusive  character.  Leonard,  the  foreman 
of  the  shops,  testified  that  the  engine  was 
reported  by  tbe  engineer  as  throwing  fire. 


He  further  testified:  "I  was  notified  to  ex- 
amine ber,  and  fonud  nothing  the  matter 
with  her,  and  she  was  reported  again,  and  I 
reported  the  same  thing;  and  Mr.  Ellis,  not 
being  satisfied,  ordered  the  engine  to  lay  in 
a  few  days,  and  examined  the  front  end 
himself,  BO  as  to  be  sure,  and  then  he  order- 
ed to  take  the  old  netting  out  and  put  In 
new  netting."  The  witness  testified  that  he 
did  so,  and  that,  "although  the  uettlng  was 
put  In  new  on  Mr.  Ellis'  orders,  there  was 
nothing  the  matter  with  it."  This  waij  the 
2d  of  August  and  the  fire  in  question  was 
started  on  the  13th  of  September,  following. 
Tbe  engineer  testified  that  at  the  place 
where  the  fire  was  started  "the  track  is 
down  grade— going  west,  down  grade,  for 
the  train  I  was  on  that  day.  Q.  Well,  how 
would  It  be  in  the  operation  of  your  engine 
In  going  over  that  grade?  Would  you  be 
using  very  much  steam,  or  not?  A.  Using 
very  little  steam.  Tbe  train  would  almost 
run  Itself  there."  Ellis,  tbe  master  mechanic, 
testified  that  when  an  engine  is  worKing 
heavy  it  is  impossible  to  prevent  the  throw- 
lug  out  of  sparks,  "but  when  it  is  working 
light  there  is  no  necessity  to  throw  sparks." 
Ttals  evidence  all  came  from  the  defendant's 
own  witnesses,  and  from  it  the  jury  might 
reasonably  have  inferred  that  there  was  a 
defect  in  the  engine  which  caused  it  to 
throw  sparkfl  more  than  would  be  thrown 
1^  an  engine  In  proper  condition;  that  this 
defect  was  not  in  the  netting,  but  existed 
befwe  tbe  new  netting  was  put  In,  and  con- 
tinued to  exist  afterwards.  Under  these  dr- 
cumstances.  we  are  of  the  opinion  that  the 
defendant  did  not  so  completely  rebut  the 
presumption  of  negligence  raised  by  the  stat- 
ute that  the  verdict  cannot  be  auatalned. 
Order  affirmed. 


VILLAGD  OF  BENSON  T.  ST.  PAUL,  H.  ft 

If.  BT.  CO.  et  aL 
(Snpreme  Court  of  Minnesota.    Oct  10. 1895.) 
Ejeotiibnt  for  Stbbkt— Complaint — ^Dbdioatioit. 

1.  Bdd,  the  complaint  does  not  allege  a  com- 
mon-law dedication  of  a  public  street  at  tbe 
point  in  queetion,  and  defendants'  objection  to 
the  complaint  should  have  been  sustained. 

2.  The  evidence  held  sufficient  to  sustain  a 
finding  that  such  dedication  was  in  fact  made. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court  Swift  conntr; 
Oorham  Powers.  Judge. 

Action  by  the  village  of  Benson  against  tbe 
St  Paul,  Minneapolis  &  Manitoba  Railway 
Company  and  tbe  Great  Northern  Railway 
Company.  From  an  order  denying  a  new 
trial  after  verdict  for  plaintiff,  defendants  ap- 
peal. Reversed. 

S.  L.  Campbell  and  M.  D.  Grover,  for  appel- 
lants. F.  M.  Thornton  and  T.  F.  Young,  for 
respondent 

CANTY,  J.  This  is  an  action  brought  to 
compel  the  removal  of  obstructions  acioss  an 
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alleged  street  acron  tbe  right  of  war 
traclu  of  defendants'  railroad  In  the  Tillage 
of  Benwm.  Tbe  trial  was  bad  before  the 
coQit  without  a  Jury.  The  cxnurt  m^de  its 
findings  of  text,  and  ordered  judgment  for 
plalntlCF,  and  ttom  an  order  denying  their 
motion  for  a  new  trial  defendants  appeal. 

At  the  opening  of  tbe  trlBl«  plaintiff  stat- 
ed that  it  Intended  to  prove  a  common-law 
dedication  by  the  railway  companies  of  the 
strip  of  land  In  auestlon  across  the  right  of 
way.  TbereupoD  defendants  objected  "to 
any  evidence,  under  the  complaint,  tending 
to  show  a  common-law  dedication,  on  the 
ground  that  a  common-law  dedication  Is  not 
pleaded.  Objection  overruled,  and  defend- 
ant excepts."  This  Is  assl^ed  as  error.  In 
our  opinion,  the  exception  Is  wdl  taken. 
The  complaint  alleges  that  dtfendants  are 
the  successors  of  the  St  Paul  ft  FadOc  Ball- 
road  Company,  Second  Division;  that  this 
company  was  tbe  owner  of  the  land  included 
In  tbe  town  site  of  the  village  of  Benson,  and, 
by  its  officers,  duly  platted  the  sam^  and 
filed  tbe  plat  In  the  office  of  the  register  of 
deeds  in  tbe  proi>er  county;  that  this  plat 
and  tbe  village  are  located  on  both  sides  of 
the  right  of  way,  "a  portion  of  said  village 
b^ng  north  of  sidd  right  of  way,  and  a  por- 
tion south  thereoT';  that  one  of  the  streets 
dedicated  to  public  use  upon  said  plat  Is 
Twelfth  street,— a  street  70  feet  wide;  "that 
to  communicate  with  the  north  and  tbe  south 
tfdes  of  said  lAllage,  as  laid  out  and  platted 
as  aforesaid,  it  Is  necessary  to  cross  over  and 
upon  the  rlgbt  of  way  of  said  railroad  com- 
pany, which  said  right  of  way  Is  a  strip  of 
land  290  feet  wide,  running  east  and  west 
tlirougb  said  village,  and  extending  ISO  feet 
on  tbe  northerly  side  of  the  main  track,  and 
100  feet  on  tbe  southerly  side  of  the  main 
trade,  of  said  railroad,  in  said  village  of  Ben- 
son; that  upon  and  after  the  platting  of  said 
village,  and  the  dedicating  of  said  streets  to 
the  public,  said  Twelfth  street  was  opened 
and  travded  as  a  public  street  over  and 
across  the  said  right  of  way  of  tbe  said  rail- 
way companies,  and  was  planked,  graded, 
worked,  and  traveled  across  tbe  track  of 
said  company,  to  the  full  width  Hiereof,  for 
more  than  fifteen  years  th«ieafter,  and  up 
to  the  unlawful  obstmctlm  thereof  as  here- 
inafter set  forth."  This  is  all  of  tbe  com- 
plaint that  It  is  necessary  to  consider.  On 
tbe  trial  the  court  found  that  the  St.  Paul 
Pacific  Railroad  Company  Intended  to.  and 
did,  dedicate  said  Btrlp  across  suld  riglit  of 
way  to  public  use,  ae  a  public  street,  and  said 
defoidants  acquiesced  In,  ratified,  and  con- 
tinned  such  dedication,  and  such  dedication 
was  accepted  by  the  public,  and  further  finds: 
"But  said  CTossIngs  and  said  strip  of  land 
across  tbe  tight  of  way  tm  the  line  of  Twelfth 
street  although  used  and  repaired  as  afore- 
said, were  not  used,  kept  In  repair,  and  work- 
ed for  six  years  continuously,  as  a  public 
Idghway,  so  as  to  make  the  same  a  public 
highway,  as  provided  by  section  47,  c.  13, 


Gen.  St.  1878  (section  1878,  St  1804).*'  Tl 
complaint  states  no  fkcts  wfalcb  can  be  he 
to  amount  to  an  allegation  tbat  any  of  tbe 
ralh-oad  companies  ever  dedicated  to  the  pu 
lie  this  strip  across  the  rlgbt  of  way.  T 
complaint  alleges  that  Twelfth  street,  aero 
this  rlgbt  of  vray.  "was  opened,"  '^as  plan 
ed,  graded,  and  worked"  tm  more  than  t 
teen  years,  but  it  does  not  state  by  whoi 
or  that  It  was  ever  opened,  plonked,  grade 
or  worked  by  any  of  these  railroad  coi 
panics,  or  that  they,  or  any  of  them,  ev 
dedicated  it  to  the  public  use  as  a  Btr« 
And,  while  the  facts  pleaded  are  evidence 
such  a  dedication,  they  are  not  condusl' 
evidence.  If  they  were,  the  complaint  wool 
perhaps,  be  suffldent  as  against  an  objectl* 
made  for  the  first  time  on  the  trial.  But  < 
the  very  evidence  pleaded  the  court  migt 
or  might  not  have  found  an  intent  to  de< 
cate  and  a  dedication  of  this  strip  by  tbe  m 
road  company  owning  the  sam&  If  the  coi 
plaint  allegea  the  estat)ll8hmait  in  any  ma 
ner  of  this  street  across  the  right  of  wa 
it  is  only  by  ailing  the  use,  working,  ai 
repair  of  It  as  a  public  highway,  for  mo 
than  Bix.  years,  so  as  to  bring  It  within  tl 
provlMons  of  said  sectlim  47,  c.  13,  Oen.  £ 
1873  (section  1878,  St  1894).  But  tbe  cou 
has  expressly  found  against  plaintiff  an  thi 
point  and  the  complaint  does  not  aUege  U 
establishment  of  tbe  street  in  any  other  ma 
ner.  There  is  a  wide  difference  between  s 
quiring  a  street  by  conunon^aw  dedlcati( 
and  acquiring  it  under  this  statute,  bi  ord< 
to  establldi  a  sbreet  toy  common-law  dedtc 
tlon,  it  takes  two  to  make  tbe  bargain.— tl 
ownw  of  tbe  land,  to  dedicate  or  give;  ai 
tbe  public,  to  accept  The  owner's  intent 
a  vital,  and  usually  the  most  vital,  questi^ 
In  the  case,  wblle^  under  the  statute,  bis  t 
tent  Is  of  little  Importance.  Again,  a  coi 
mon-Iaw  dedication  may  be  made  in  a 
hours,  six  days,  or  six  months,  while  to  s 
quire  tbe  statutory  right  requires  six  yeai 
One  is  a  voluntary  grant  and  acceptance'  { 
pals,  while  the  other  is  merely  a  spedes  < 
statutoiy  limitation.  It  Is  true  that  tbe  san 
evidence  Is  often  competent  to  prove  bot 
and  the  pleader  should  usually  be  allowed  i 
plead  and  prove  both.  If  he  can.  But  he  hi 
no  right  to  plead  one,  and,  wtaoi  he  fftlls  ( 
that  one,  to  prove  the  otbsr,  koA  obtain 
flndiug  In  his  favor  on  that  other,  which  I 
has  In  no  manner  pleaded.  Ptir  this  reasi 
the  order  appealed  from  must  be  revwsed. 

It  is  fnrttaer  contended  by  appdlant  thi 
tbe  evidence  Is  not  suffldent  to  establish  tl 
existence  of  this  street  by  common-law  de^ 
cation.  We  cannot  agree  with  appellant  bi 
are  of  the  opinion  that  the  evidence  is  snt 
dent  if  such  dedication  bad  been  pleode 
Uany  facts  were  proved  from  whldi  the  t 
tent  to  dedicate  on  the  part  at  the  Padl 
Company  and  ctf  Its  successors  under  tl 
mortgage  forecIosm*e  sale,  the  Manltol 
Company,  might  be  Inferred;  and  many  fac 
are  proved  from  which  tbe  intent  to  «ccef 
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aDd  the  acceptance,  on  the  part  of  the  public, 
might  be  Inferred.  It  Ib  true  that  there  Is 
erldeoce  tending  to  prove  that  between  1870 
and  188G,  during  the  time  It  is  claimed  that 
the  strip  in  question  was  being  used  as  a 
public  street,  the  railroad  companies  fre- 
quently obstructed  the  passage  over  this  strip 
by  leaving  their  cars  and  stopping  their 
trains  on  their  tracks  across  the  strip.  But 
the  effect  of  this  evidence  was  wholly  for  the 
trial  court  Even  If  the  strip  in  question  had 
been  duly  dedicated  as  a  public  street,  the 
railroad  comi)any  would  still  retain  the  Joint 
use  of  It  with  the  public;  and  we  cannot  say, 
as  a  question  of  law,  that  this  evidence  has 
any  conclusive  eflFect,  or  conclusively  rebuts 
the  intention  to  dedicate  the  strip  as  a  street. 
The  fact  that  In  1880  the  railway  company 
permanently  obstructed  this  strip  by  causing 
a  warehouse  to  be  built  across  the  same, 
along  Its  track,  and  has  since  prevented  tbe 
public  from  passing  over  the  strip,  does  not 
revoke  or  annul  any  right  acquired  by  the 
public  prior  to  that  time.  This  disposes  of  ! 
tbe  case,  and  the  order  denying  defendants' 
motion  f <v  a  new  trial  Is  reversed,  and  a  new 
trial  crauted. 


DICKERSON  T.  CASS  COUNTY  BANK  et 
&I.  (TRAILER  et  aL,  Interveners). 
(Supreme  Court  of  Iowa.   Oct  2.  1695.) 
Banks  ajio  Bakuns— Riobivbb  or  State  Bark 

— AlWlMTHBKT^CKlSDlCTIOX  OV  CODRT^ 

ScvrioiiNCT  or  Pbtitiok  — Estopfsl. 

1.  Code,  I  2903,  provide!  that  on  petition 
of  dther  party  to  a  civil  proceeding,  wherein  be 
shows  that  he  has  a  probable  right  or  interest 
In  the  proper^  which  is  the  subject  of  the  com 
troversy,  and  that  mdi  property  or  Its  use  Is 
In  danger  of  being  injured,  the  court  if  satisfied 
that  the  intei  ests  of  one  or  both  parties  will  be 
thereby  promoted,  and  tbe  substantial  rights  of 
neither  unduly  injured,  may  appoint  a  receiver. 
BM,  that  a  court  of  equity  has  Jurisdiction  to 
appoint  a  receiver  of  a  state  banking  corpora- 
tion on  the  petition  of  a  stockholder. 

2.  The  right  of  a  stockholder  to  obtain  the 
appolutment  of  a  receiver  of  a  state  banking 
corporation  is  not  prohibited  by  Code,  8  157^ 
providing  that  tbu  auditor,  when  satiBtl^  from 
its  report  that  such  corporation  is  Insolvent 
shall  direct  the  attorney  general  to  commence 
proper  proceedings  to  have  a  receiver  appointed; 
or  by  Code,  tit  20,  c.  6,  providing  for  ousting 
corDorationi  from  th^  fiimcbises  and  winding 
up  their  iffain. 

8.  A  petition  tor  the  appointment  of  a  re* 
ceiver  of  a  state  bank,  by  a  stockholder  who  was 
liable  to  creditors  to  an  amount  equal  to  his 
stock  in  case  the  assets  were  found  insufficient 
to  pay  the  debts,  showed  that  the  bank  was 
heavily  Indebted  and  unable  to  meet  the  claims 
due  and  to  become  dae;  that  its  assets  were 
scattered,  and  of  a  kind  that  It  was  Impossl- 
ttle  to  realise  on  at  once  without  great  sacrl' 
flee;  that  the  bank  was  running  Its  business 
at  a  large  dally  expense,  and  constantly  losing 
money;  that  it  had  not  exceeding  $200  in  cash, 
whicdi  was  not  sufficient  to  meet  its  dally 
checks;  that  Its  busineas  was  decreasing;  that 
its  creditors  were  pressing  payments  which 
would  be  impossible  for  the  oank  to  make;  and 
that  there  was  danger  that  some  creditor  would 
commence  snits  and  Involve  the  bank  In  costly 
litigation,  and  compel  the  assets  to  he  saeriflced 
by  creauig  a  tan  on  the  bank.  EtUl,  that  the 


petition  was  sufficient  to  entitle  plaintiff  to  the 
appointment  of  a  receiver,  under  Code.  S  280S. 

4.  Where  creditors  of  a  corporotion  for 
several  months  acquiesce  in  the  appointment  of 
a  receiver  and  pursue  their  remedies  thereun- 
der, they  cannot  afterwards  question  the  le- 
gality of  the  appointment  of  the  receiver,  unless 
it  is  absolutely  void. 

Appeal  from  district  court,  Cass  county; 
N.  W.  Macy,  Judge. 

This  Is  an  appeal  by  Interveners  William 
Trailer.  John  A.  Prank,  N.  R.  Williams, 
Barth  Prank,  George  B.  Prall,  and  T.  N. 
Hesselgrave  from  an  order  overruling  their 
motion  to  set  aside  a  former  order  appolnt- 
log  a  receiver  of  the  defendant  bank,  on  the 
petition  of  the  plaintiff,  a  stockholder  there- 
in, and  for  the  discbarge  of  said  receiver. 
Affirmed. 

De  Lano  &  Meredith  and  WiUord  &  Wil- 
lard.  for  appellants.  Phelps  &  Temple,  John 
Hudspeth,  John  W.  Scott  J.  B.  Bockafellow, 
R.  G.  Phelps,  H.  M.  Boorman.  Curtis  &  Fol- 
lett,  Swan  &  Bruce,  and  Geo.  M.  I^on,  for 
appeOee. 

GIVEN,  a  J.  1.  The  parties  to  this  rec- 
ord ai-e  many,  their  Interests  various,  and  con- 
sequently the  pleadings  and  proceedings  aie 
somewhat  lengthy  and  complicated.  Coilnaet 
have  discussed  the  case  wlih  much  care  and 
elaboration,  and  with  extended  quotations 
from  authorities,  with  the  view,  no  doubt,  of 
anticipating  evei7  question  that  might  sug- 
gest itself  upon  an  examination  of  the  cam. 
As  we  understand  the  record,  the  contn^ng 
questions  are  these:  (1)  Whether,  In  this 
state,  a  court  of  equity  has  power  to  appoint 
a  receiver  of  a  state  banking  lncori»ratlDn 
on  the  application  of  a  stockholder;  (2)  if  so, 
whether  the  plaintiff  stated  in  bis  petition 
sufllclent  grounds  for  such  relief;  wheth- 
er, under  the  law  and  the  facts,  appellants 
should  be  held  to  be  now  estopped  from  de- 
nying the  legality  of  the  appointment  In  qnea- 
tlon. 

2.  We  first  inquire  whether  our  coarts  of 
equity  have  power  to  appoint  a  receiver  of  a 
state  banking  incorporation  on  the  petition 
of  a  stockholder.  In  French  v.  Glflord,  'M 
Iowa,  148,  this  court  says:  "The  doctrine 
best  sustained  and  most  In  consonance  with 
reason  and  Justice  seems  to  be  that  courts 
of  eqnity,  aside  from  statutory  provisions,  do 
not  exercise  a  Jurisdiction  over  a  corporation 
as  over  a  partnership  to  dissolve  it  and  dis- 
tribute its  assets,  but  that  they  wUl  afford  a 
stockholder  redief  trom  the  malfeasance  of 
those  Intrusted  with  the  management  of  tbe 
corporate  btislness."  Section  2903  of  the 
Code  provides  as  follows:  "On  the  petition 
of  either  party  to  a  civil  action  or  proceeding, 
wherein  be  shows  that  he  has  a  probable 
right  to  or  Interest  In  any  property,  which  Is 
the  subject  of  the  controversy,  and  that  such 
property  or  Its  rents  or  profits  are  in  danger  of 
being  lost  or  materially  Injured  or  impaired, 
•  •  •  tbe  court,  or  In  vacation,  the  Judge 
thereof,  if  satisfied  tliat  tbe  interests  of  one 
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or  both  parties  will  be  thereby  promoted,  and 
the  substantial  rights  of  neither  unduly  In- 
jured, may  appoint  a  receiver  to  takB  charge 
of.  and  control  such  property  under  Its  direc- 
tion duiing  the  pendency  of  the  action." 
This  statute  Is  general,  and  applies  to  cor^ 
jioratlons  aa  well  as  individuals,  and  every 
petitioner  who  brings  himself  within  Its  pro- 
visions, whether  It  be  aa  stoclchoider  in  a 
corporation  or  otherwise.  Authorities  are 
cited  to  the  effect  that  a  receiver  wlU  not  be 
appointed  on  the  application  of  the  corpora' 
tlon.  They  are  not  In  point,  as  this  app<^nt- 
jnent  was  not  upon  such  application.  Others 
are  cited  to  the  effect  that  a  receiver  will 
not  be  appointed  upon  the  petition  of  an  In* 
dividual  stockholder.  That  d^Mids  upon 
whether  his  relation  as  stockholder  gives  him 
a  "probable  right  to  or  Interest  in  the  assets 
of  the  corporation."  Authorities  are  also 
cited  to  the  effect  that  a  receiver  will  not  be 
appointed  because  of  the  insolvency  of  the 
corporation.  That  depends  upon  whether, 
by  reason  of  the  Insolvency,  the  assets  are  In 
-danger  of  being  lost,  Injured,  or  impaired. 
These  inquiries  arise  iqion  the  sufficiency  of 
the  showing,  and  not  upon  the  question  of 
Jnrlsdictlon.  Appellant  cites  section  1572  of 
the  Code,  providing  that  the  auditor,  when 
satisfied  from  its  report  that  such  an  insti- 
tution Is  insolvent,  shall  direct  the  attorney 
general  to  commence  proper  proceedings  to 
have  a  receiver  appointed.  They  also  cite 
chapter  6,  tit  20,  of  the  Code,  providing  for 
ousting  corporations  from  their  franchises 
and  winding  up  their  affairs.  It  la  contend- 
ed that  the  jurisdiction  to  appoint  receivers 
of  corporations  is  limited  to  these  sections. 
In  one  case  the  application  ia  by  officers  of 
the  state,  and  In  the  other  the  power  Is  ex- 
ercised by  the  court  in  a  particular  case. 
Snrely  these  special  provisicms  do  not  exdnde 
any  rights  glvra  to  private  Individuals  under 
that  general  statute  (section  2903).  We  think 
it  is  entirely  clear  that  courts  of  equity  have 
Jurisdiction  to  appoint  receivers  of  corpora- 
tions, partnerships,  and  Individuals  upon  the 
petition  (rf  any  person  showing  blmsdf  enti- 
tled to  such  rdlefL 

8.  We  next  Inquire  whether,  by  his  petition, 
the  plaintiff  brought  himself  within  the  re> 
qalremmta  ot  section  2903.  It  is  contended 
that,  by  the  petition  upon  which  the  appoint- 
ment was  made,  the  plaintiff 'did  not  bring 
himself  within  Uie  requirements  of  said  sec- 
tion 290S,  m  tlila:  That  he  was  not  a  party 
to  a  dTll  action  or  proceeding,  tas  that  he 
makes  no  demand  against  the  defendant; 
that  he  does  not  show  that  he  has  a  probable 
right  or  Interest  In  the  assets  of  the  corpora- 
tion, as,  upon  his  showing  there  will  be  no 
surplus  for  distribution  to  stockholders;  that 
It  is  not  shown  that  the  assets  are  In  dannrer 
of  being  lost  Injured,  or  impaired;  and  that 
the  only  gronnd  for  the  relief  asked  is  that 
creditors  will  pursue  their  legal  remedies 
against  the  bank  and  Its  assets.  The  petition 
shows,  In  Bulistance,  this:  That  the  defend- 


ant bank  was  Incorporated  under  the  laws  of 
this  state  for  the  purpose  of  transacting  a 
banking  butiness,  and  had  been  so  engaged 
for  a  number  of  years,  and  that  plaintiff  was 
a  stockholder  therein;  tliat  said  bank  was 
heavily  indebted  and  so  Involved  that  It  was 
Impossible  for  it  to  meet  the  claims  due  and 
to  become  due  upon  It;  that  Its  assets  were 
scattered,  and  of  a  kind  that  It  was  Im- 
possible to  realize  on  at  once  without  grent 
sacrifice;  that  the  bank  was  running  its 
business  at  a  large  daily  expense  and  con- 
stantly losing  money;  tliat  it  Iiad  not  ex- 
ceeding $200  in  cash,  which  was  not  sufficient 
to  meet  its  dally  checks,  and  that  ita  business 
was  decreasing;  that  its  creditors  were  press- 
ing payment,  which  It  would  be  Impossible 
for  the  bank  to  make,  and  that  there  was 
danger  that  some  creditor  would  commence 
suit  by  attachment  or  otherwise,  and  involve 
the  bank  In  disastrous  and  costly  litigation, 
and  compel  the  assets  to  be  sacrificed  by  (tre- 
ating a  run  on  the  bank.  Plaintiff,  aa  a 
stockholder,  was  subject  to  the  liability  cr» 
ated  by  section  1.  e.  208,  Uiws  1880  (MillWs 
Code,  p.  443).  Under  that  section  he  is  liable 
to  creditors  ot  the  bonk  to  an  amount  equal 
to  his  stock.  In  case  the  assets  are  round  In* 
sufficient  to  pay  the  debts.  He  has,  ttitt«- 
fore,  a  greater  right  and  interest  in  the  asseta 
of  the  bank  than  the  mere  right  to  share  In 
any  surplus  that  may  remain.  It  was  to  Ills 
Interest  that  the  Indebtedness  of  the  bank 
should  not  be  increased  by  continuing  in  a 
losing  business,  and  that  the  assets  should  be 
preserved  from  all  unnecessary  loss,  sacrlflce. 
or  depreciation.  It  was  to  protect  this  "iHx>b- 
able  right  to  or  latereet  in"  the  property  that 
this  action  mis  commenced,  as  plaintiff  he 
demands,  against  the  defendant,  tliat  ita  as- 
sets be  taken  from  It,  and  administered  by  a 
receiver  nndw  the  orders  ot  the  court.  (6  the 
end  that  be  may  be  protected  in  bis  private 
rights  aa  a  shardioldar,  and  that  the  private 
wrong  that  would  otherwise  follow  may  be 
prevented.  We  think  this  is  a  civil  action, 
within  the  meaning  of  section  2006  of  the 
Code,  and  that  plaintiff's  petition  sliowa  him 
to  liave  such  a  private  right  and  interest  In 
the  assets  of  the  bank  as  entitles  him  to 
maintain  It  Barbour  v.  Bank  (Ohlt^  12  N.  E. 
5.  It  is  tme^  the  i>etitkni  does  not  state  In 
direct  t«ms  that  the  bank  was  Inat^veikt, 
but  that  such  was  its  condition  is  telrly 
shown  by  the  statements  made.  Inaolvmcy 
is  not  the  only  gronnd  shown  for  the  appoint- 
ment of  a  receiw.  It  was  tlie  duty  of  tboee 
In  diaxge  of  the  business  of  the  bank  to  mo 
manage  Its  affairs  as  not  to  nnneoessarily  en- 
large its  indebtedness  or  expose  its  assets  to 
unavoldaUe  loss  or  depredation.  The  peti- 
tion sbows  that  they  vr&e  cwtinulng  tlie 
bo^ess  at  a  losa,  and  had  allowed  the  assets 
to  become  of  aoch  a  character,  and  so  scatter- 
ed, that  they  could  not  be  readily  realised  on 
without  great  aacriOce.   This  was  malfea- 
sance against  which  a  court  of  eqni^  will 
afford  a  stodcholder  relief.  Froicb  t.  QiX- 
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ford,  snpra.  WUle  It  Is  tnie  tbat  consest  of 
tbe  bank  to  the  order  would  not  confer  Jurls- 
dlctlon  t<i  make  It,  tbe  fact  of  sncb  consent 
would  not  take  away  Jurlsdlctltm,  nor  defeat 
the  plalntl&*8  right  to  relief  to  which  he  was 
otberwlae  entitled.  In  view  of  the  favor  with 
which  equity  ixxka  upon  on  equal  dlstrlhur 
tlon  among  creditors  of  the  asaets  of  lnsolT«it 
debtors,  and  tbe  provldons  of  section  1572,  It 
may  well  be  contended  that  InsolTency  alone 
Is  a  snfflclent  ground  for  appointing  a  recelT- 
er  on  the  petition  of  one  who  shows  hlms^ 
to  bare  "a  probable  right  or  Interest  In"  the 
assets  of  the  debtor,  and  that  they  are  In 
danger  of  being  lost.  Injured,  or  Imiudred. 
How  this  may  be  we  need  not  determine,  as 
we  think  there  are  other  grounds  than  In- 
solvency stated.  A  receiver  wUl  not  be  ap- 
pointed mer^  to  prevent  creditors  from  pur^ 
suing  th^r  l^ial  remedies,  but  will  be  when 
the  "property  ot'Ue  rents  or  profits  are  In 
danger  of  being  lost  or  materlaUy  Injured  or 
Impaired."  The  petttlw  shows  this  condition 
In  the  scattered  assets,  In  tbe  losing  business, 
the  threatened  run  on  the  bank,  and  Its  In- 
ability to  maintain  Its  credit.  Let  It  be  con- 
ceded tbat  the  petition  Is  defectlvob  Tet,  If 
the  conrt  had  Jnrlsdtctloii.  Its  order  making 
the  appointment  would  not  be  absolutely  void. 
Itrina«b  V.  Ballroad  Co.,  68  Fed.  S3;  In  re 
James'  Estate  (Oal.)  88  Pac.  112S.  Appsl- 
lant  qnotes  from  Bangs  v.  Mcintosh.  23  Bsrb. 
eol.  as  fi^ows:  "When  this  court  has  ac- 
quired Jurisdiction,  It  may  amend  any  procMs 
or  proceeding  to  retain  It  and  carry  out  and 
effectuate  Its  object  In  fnrtbemnce  of  Jnstlee; 
bat  It  cannot  make  a  void  proceeding  valid 
by  amendment  In  the  same  proceeding  or 
matter.  And  I  take  U  to  be  a  fundamental 
rule  tiiat,  when  there  la  an  atwence  of  Juris- 
diction, the  defect  cannot  be  supplied  by 
amendment  or  a  supplemental  proceeding  so 
as  to  make  the  void  proceeding  nlld  from  the 
beginning."  People  v.  Superior  Oonrt,  18 
W«id.  676;  Burke  V.  Barnard,  4  Johns.  90O. 
We  have  seen  tbat  the  district  court  had  Juris- 
diction In  this  case,  and  It  follows  that  de- 
fects in  tbe  petition  that  might  be  cured  by 
amendment  would  not  defeat  tbe  Jurisdictltm 
Dor  render  the  action  of  the  court  void.  It 
Is  our  conclusion  that  tbe  lenrned  Jud^e  to 
whom  this  application  was  made  had  Jnrlsdic. 
tlon.nndersectlon  2903  and  the  allegations  In 
the  petition,  to  make  the  appointment  that  he 
did. 

4.  Immediately  upon  his  appointment,  De- 
cember 27,  1893,  the  receiver  qualified,  and 
proceeded  to  perform  his  duties  under  the  or^ 
den  of  the  court  In  tbe  course  of  the  pro- 
ceedings isene  was  Joined  upon  an  allega- 
tion that  the  defendant  bank  bad  ceased  to 
act  nnder  Its  artJcles  of  Incorporation,  and 
tbat  It  was  a  mere  copartnership.  It  was  ad- 
Jndged  upon  this  Issue  that  the  defendant 
bank  was  an  incorpwated  bonk  under  the 
laws  of  the  state.  As  no  appeal  was  taken 
from  this  decision,  and  as  the  d^endant  la 
treated  In  argument  as  an  incorporated  state 


bonk,  we  so  consider  it  The  legality  of  the 
appointment  of  this  recetrer  was  first  qnes- 
tioned  by  the  motion  filed  May  11, 181H,  from- 
tbe  overruling  of  which  this  appeal  Is  taken. 
Among  the  many  proceedings  had  In  the  In- 
terim we  notice  the  following:  On  March  7th,. 
appellants  William  TraUer,  J.  A.  Frank,  N.  R. 
Williams,  Bartb  Fnmk,  and  George  B.  Frail 
filed  their  petition  of  Intervention,  alleging, 
among  other  things,  that  they  bad  proved 
their  claim  against  the  bank,  that  they  were 
Interested  In  the  matter  In  litigation,  that  the 
bunk  had  ceased  to  be  a  corporation  and  was- 
irimply  a  copartnership,  and  asking  tbat  the- 
costs  of  the  receivership  bereqnired  to  be  paid 
by  the  plaintiff,  and  that  the  assets  be  applied' 
to  the  payment  of  the  debts  of  tbe  bank  as  a 
copartnership.  On  May  1st  0. 8.  Montgomery. 
Ol  K.  Wlnslow,  N.  Richards,  and  W.  O.  and! 
Anna  Ellxa  Cooper,  executors,  filed  th^  pe- 
tition of  Intervention,  alleging  that  tbe  cap- 
ital stock  of  the  defendant  bank  was  VSOjOW, 
of  which  Montgomery  owned  93,000,  Wlnrtow 
$6,000,  Richards  94,000;  and  the  said  Ooop- 
m  912,000.  They  set  ont  that  the  reedver 
had  collected  large  soma  of  money,  that  all 
the  creditors  bad  filed  their  claims,  that  since 
the  beginning  of  ttils  suit  some  of  said  cred- 
itors had  begun  separate  suits,  and  tbat  they, 
as  such  stockholders,  ratified  the  appointment 
of  said  recover  and  asked  that  he  be  cmi- 
tSimeA  In  offic&  On  May  11th,  William  Trail- 
er et  al.  filed  an  amendm«it  to  their  petltion> 
of  interrmtlMi,  alleging  that  the  appointment 
of  the  receiver  waa  lUogal,  fbr  reasons  stated,, 
and  on  tbe  same  day  filed  said  motion  to  set 
aside  the  appointment  ot  the  reefer  upon 
the  grounds  substantially  as  already  shown< 
in  this  opinion.  On  May  14th,  appellant  Hea- 
selgrave  filed  bis  petition  of  Intervention,  al- 
leging that  he  was  a  creditor  of  the  bank  and' 
assignee  of  the  claims  of  said  WllUam  Trail- 
er, John  A.  Frank,  and  others,  and  that  he 
bad  caused  a  writ  of  attachment  to  Issue 
against  the  bank  and  stockholdm,  and  to  be- 
levled  upon  the  real  estate  of  the  bank,  and 
under  which  the  assignee  was  gaxnlsbed.  He 
adopted  the  allegations  made  In  the  amend- 
ment to  tiie  petltUm  of  Intervention  ot  Will- 
iam Trailer  et  al.  and  Joins  In  the  prayer 
thereof  that  the  appointment  of  the  receiver 
be  set  aside  and  that  he  be  discharged.  On 
the  same  day,  May  14tb,  J.  H.  Perkins  and' 
22  other  general  creditors  of  the  bank  Inter- 
vened, claiming  that  said  attachment  levies 
were  void.  On  May  16th.  said  Montgomery 
et  at.,  owners  of  stock  as  aforesaid,  answered 
the  petitions  of  Trailer  and  Hesselgrave,  and 
they  and  a  number  of  the  creditors  of  the- 
bank  filed  objections  to  said  motion  to  set 
aside  the  appointment  of  the  receiver  for  vari- 
ous reascws  stated.  At  tbe  April  term,  ISOi, 
said  motion  come  on  for  hearing  and  on  May 
Slst  was  overruled.  The  motion  to  set  aside- 
tbe  appointment  Is  not  based  upon  an; 
grounds  arising  after  the  appointment  was 
made,  but  soldy  upon  tbe  grounds  that  we- 
have  already  Indicated.  The  record  not  only 
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ahows  that  these  intetrenera  filed  their  clalius 
with  the  recelTCT;  bat  to  all  appeatances  ae- 
quleaced  In  his  appt^tment  and  action  np  to 
Hayll^lSM.  It  appears  that  William  Trail- 
er signed  both  the  temprarary  and  permanent 
bonds  of  the  recelTW.  and  that  J.  H.  Frank 
signed  an  attachmoxt  bond  as  snretjr  tor  the 
reeelTer  In  an  action  bronght  bjr  him.  It  ap> 
pears  that  these  appellants  not  onlj  attended 
meetings  of  the  creditors  of  tbe  buik,  bat 
were  present  In  coart  and  fully  informed  as 
to  all  that  was  being  done  under  the  recelv- 
ershlp.  Not  even  In  the  Interrentlwi  of  Will- 
iam Trailer  et  al.,  filed  Blarcb  7th,  wherein 
they  sooght  to  have  the  bank  adjudged  a 
partnership^  do  they^  question  the  legality  iti 
the  appointment,  but  ask  that  the  assets 
might  be  applied  to  the  payment  of  the  debts 
ot  the  partnership.  For  aerml  months  these 
appdlants  acquiesced  In  the  appcrintment  of 
a  receirer  and  were  pursuing  their  remedies 
tbenundoTt  and  It  was  not  until  after  large 
opense  had  been  incurred  In  the  adminis- 
tration of  the  recelTwsblp,  and  the  rights  of 
parOes  quite  genemlly  adjusted  and  settled 
under  the  receivership,  that  these  appellants 
conceived  the  Idea  of  questioning  the  legality 
of  the  appcrintment,  and  seldng  the  property 
by  attschment  to  the  en^ludon  of  the  other 
creditors.  While  equity  Is  slow  to  deny  to 
any  one  bis  legal  rights,  snrdy  It  cannot  ap* 
prove  a  course  that  results  so  Inequitably  and 
unjustly  as  that  pursued  1^  the  appelhuts. 
Having  thus  acquiesced  in  the  appointment 
of  the  receiver,  and  in  his  actlims  under  the 
orders  of  the  oonrt,  and  in  the  proceedli^ 
had  upon  the  demands  of  the  stockholdas 
and  upon  the  claims  of  the  nnmerous  cred- 
itors, they  should  not  now  be  heard  to  ques- 
tion the  l^llty  of  the  appointment,  which, 
as  we  have  seen,  was  at  most  cmly  voidable 
and  not  void.  Space  forbids  that  we  should 
set  out  the  pleadings  and  proceedings  more 
In  detalL  We  have  stated  aaffldent,  we 
think,  to  show  that  the  order  and  Judgmmt 
of  the  district  court  overruling  the  appellant's 
motion  to  set  aside  the  recover  and  to  dis- 
charge him  should  be  affirmed.  This  conclu- 
sion renders  It  unnecessary  that  we  should 
consider  appellee's  motion  to  affirm.  Affirm- 
ed. 


STATE  T.  HAUG. 
(Supreme  Court  of  Iowa.  Oct  3,  ISSHS.) 

IlXBQU  FiSBINO— BZCBPTED  WaTBKS. 

In  Acta  23d  Gen.  Aasem.  c.  S4,  prohib- 
iting the  taking  of  fiah  by  certain  methods  from 
"Any  of  the  waters  of  the  atate."  provided  .that 
"nothing  herein  contained  shall  be  held  to  ap- 
ply to  nahins  in  the  Mississippi,  the  Missonn, 
or  the  Big  Sionz  rivers,  nor  so  much  of  the  Dee 
Moines  river  as  forms  the  bonndary  between  the 
states  of  Miaaonri  and  Iowa.*'  the  Missisrippi 
river  includes  only  the  water  poptitarly  so 
known,  constituting  the  bonndary  of  the  state, 
and  doea  not  include  a  lake  wbollv  within  the 
atate,  and  constituting  no  part  of  the  MisslBBlp- 
1^  for  purpoaea  of  navigation  or  boundary,  but 


being  merely  connected  with  It,  and  In  every 
other  respect  beinir  as  distinct  a  body  of  water 
as  any  la  tlie  interior  of  the  state. 

Appeal  fn»n  district  court,  Allamakee 
county;  W.  A.  Hoyt,  Judge. 

The  defendant  was  charged  with  unlaw- 
fully seining  fish.  He  was  Med  before  the 
may<w  of  the  city  of  Lansing,  Iowa,  and 
convicted.  He  appealed  to  the  district  court 
of  Allamakee  county.  In  said  court  he  was 
fbund  not  guilty.  The  atata  appeals.  B«- 
versed. 

MUton  Remley,  Atty.  Gen..  E.  M.  Wood- 
ward, Co.  Atty.,  J.  H.  Trewln,  and  J.  P. 
Conway,  for  tb»  State.  Park  &  Odell,  toe  ap- 
p^ee. 

KINNB,  J.  1.  It  is  not  disputed  that  the 
defendant  In  December,  1893,  canght  sev- 
eral thousand  pounds  of  fish— sunflsh,  pike, 
bass,  and  pickerel— with  a  seine  about  400 
feet  long,  which  was  drawn  under  the  ice. 
In  Big  liOke,  In  Allamakee  county,  Iowa. 
For  this  act  he  was  arrested,  and  brousht 
before  the  mayor  ot  the  dty  of  Lansing,  on 
information  filed  by  the  fish  commisslonw 
of  the  state,  charging  the  defendant  vrlth  Il- 
legally seining  fish,  contrary  to  the  laws  of 
this  state.  He  was  cmvicted,  and  appealed 
to  the  district  court.  There  was  a  Jury  trial, 
and  at  the  dose  of  the  evidence  the  court 
directed  a  verdict  for  the  defendant,  from 
which  this  appeal  is  prosecuted. 

2.  There  are  a  number  of  assignments  of 
error  In  this  case  growing  out  ot  the  rulings 
of  the  court  upon  the  IntroductlMi  of  testl- 
m<my,  the  refusal  to  give  tnstmctlons  asked 
by  the  state,  the  action  of  the  court  In  di- 
recting a  verdict  tor  the  defendant  and  In 
other  respects.  Nearly  all  of  these,  however. 
In  one  way  or  another,  relate  to,  and  all  are 
dependent  on,  the  solution  of  the  real  ques- 
tion In  controversy,  viz.  whether  or  not  Biff 
Lake  Is  a  part  of  the  Mississippi  river,  with- 
in the  meaning  of  the  statute  wht<dk  exempts 
the  waters  of  said  rivor  from  the  opera.tion 
of  the  laws  of  this  state  prohibiting  the  aeln- 
tng  of  fish.  To  this  question  only  shall  we 
direct  our  attention. 

The  statute  upon  which  the  lnf(Hmation 
against  the  d^endant  Is  based  is  found  In 
the  Acts  ot  the  23d  General  Assembly  (chap- 
ter 84).  and  is  entitled  *'An  act  for  the  pro- 
tection and  preservation  ot  fish,"  etc.  It  la 
provided  by  section  2  of  the  chapter  that: 
"It  shall  be  unlawful  for  any  person  to  take 
from  any  ot  the  waters  of  the  state  any  flsh 
In  any  manner  except  by  hook  and  line;  ex- 
cept that  It  shall  be  lawful  for  any  person 
to  take  minnows  for  bait  witb  a  seine  that 
does  not  exceed  fire  yards  In  length.  Also 
that  it  shall  be  lawful  to  take  buffalo  and 
suckers  spearing  between  the  first  day 
of  Novemb^  and  the  first  day  of  March  r<d- 
lowlng.  •  •  •"  Secti(m  6,  under  wblch  the 
InfOrmatlMi  was  drawn,  reads:  "No  persoo 
shall  place^  erect  or  cause  to  be  placed  or 
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erected,   in   or  across  any  of  tbe  rivers, 
creeks,  lakes,  or  ponds  or  any  outlets  or  In- 
lets thereto  any  trot  line,  seine,  net,  weir, 
trap,  dam  or  other  obstruction  In  sucb  man- 
ner as  to  bloder  or  obstruct  the  free  passage 
of  fish  up,  down,  or  through  such  water 
course  for  the  purpose  of  taking  or  catching 
fish  unless  the  same  be  done  under  th^  su- 
perrlslon  of  the  fish  commissioner,  except 
miimows  as  provided  In  section  2  of  this 
act"  Section  7  of  the  act  prohibits  the 
placing  of  drugs,  dynamite,  powder,  etc.,  "in 
any  of  tbe  waters  of  the  state,"  for  tbe  pur- 
pose of  destroying  or  catching  fish.  In  sec- 
tion 8  It  Is  provided  that  any  person  found 
guilty  of  violating  sections  6  or  7  of  tbe  act 
shall,  upon  conviction,  be  fined  not  less  than 
|25,  nor  more  than  $100,  and  staad  com- 
mitted until  such  fine  is  paid.  Section  11  of 
the  act  provides  tliat  "nothing  herein  con- 
tained shall  be  held  to  apply  to  fishing  In  the 
Mississippi,  the  Missouri,  or  the  Big  Slouz 
rivers,  nor  so  mnch  of  the  Des  Moines  river 
as  forma  tbe  boundary  between  the  states 
of  Missouri  and  Iowa."  Defendant  relies 
vpoD  th*  iwoTlsloD  of  tbe  section  last  quot- 


ed, and  claims  that  Big  Lake  constitutes  a 
part  of  the  Mississippi  river,  which  is  ex- 
empted from  the  operation  of  the  act.  It 
is  not  questioned  that.  If  Big  Lake  is  not  a 
part  of  tbe  Mississippi  river,  within  tbe 
meaning  of  the  act,  then  defendant  is  gnilty 
of  having  violated  the  law. 

Tbe  plat  above  will  aid  in  understanding 
tbe  situation  of  Big  Lake,  and  Its  connection 
with  tbe  main  channel  of  tbe  Mississippi  riv- 
er. Big  Lake  is  about  a  mile  and  a  half  long, 
and  three-quarters  of  a  mile  wide.  It  rests  in 
a  shallow  basin  or  depres^ou,  and  has  slop- 
ing banks.  While  there  Is  a  conflict  in  the 
testimony  as  to  whether  or  not  there  Is  a 
current  in  this  lake,  we  think  the  weight  of 
tbe  evidence  is  to  tbe  efTect  that  at  an  or- 
dinary stage  of  water  there  is  no  current.  It 
appears  that  the  water  is  dearer  than  tliat 
in  tbe  Mississippi  river.  The  lake  Is  from  4 
to  6  feet  deep.  At  an  ordinary  stage  of  water 
In  tbe  lake,  the  water  In  tbe  outlet  is  about  2 
feet  deep,  and  trova  10  to  20  feet  wide.  Tbe 
testimony  tends  to  show  ttiat  for  two  years 
prior  to  the  trial  of  this  case  in  the  court  be- 
low, viz.  In  1882  and  1893.  there  had  been  no 
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water  rannlng  Into  this  lake,  tiiougb  wben 
tbe  water  la  high  there  Is  a  water  connectkm 
at  the  north  end  of  the  hkke.  There  are  ser- 
eral  atougbs  between  the  lake  and  the  main 
shore  on  tbe  Iowa  side,  west  of  tbe  lake. 
From  the  hUls  on  the  Iowa  side  of  tbe  river 
to  tbe  lake,  it  Is  a  mile  and  a  half.  Tbe  land 
tying  east  of  Big  Lake,  and  between  It  and 
the  main  channel  of  the  river,  is  used  for 
grazing  and  hay  land,  and  on  It  are  trees 
ranging  In  wixe  from  an  Inch  or  two  In  diam- 
eter up  to  three  or  four  feet  It  la  admitted 
that  Big  Lake  and  the  slough  lying  west  of 
it  have  not  been  used  for  purposes  of  navlga* 
tlon.  Big  Lake,  then,  la  a  body  of  water  hav- 
ing well-defined  shores,  and  no  current.  It 
is  from  a  quarter  to  a  half  a  mile  west  of  the 
main  diannel  of  tbe  Mississippi  river  at  the 
nearest  point  It  appears  that  there  are  times 
when  the  bl^  water  ov«11oWs  all,  or  nearly 
all.  of  the  land  between  the  mainland  on  each 
side  of  the  tlver.  Fran  tbe  evidence  It  la 
dear  that  Big  Lake  Is  not  a  part  of  the  His- 
slsslppl  river,  ao  far  as  na^gatlon  la  con- 
cemed.  It  la  not  disputed  that  It  lies  wholly 
within  tile  state  of  Iowa.  It  follows,  thai, 
ttiat  Big  Lake,  lying  as  It  does  wholly  within 
the  state  of  Iowa,  does  not  constitute  a  part 
of  the  Mia^sBlnil  river,  for  boundary  pur- 
poaea.  Dunlieth  ft  D.  Bridge  Ga  v.  County 
of  Dnbaqne.  65  Iowa,  &5S,  8  N.  W.  44S;  But* 
tennth  v.  Bridge  Co..  128  HL  535,  17  N.  B. 
439;  State  of  Iowa  v.  State  of  llUnola,  147 
U.  &  1. 13  Sup.  Ct  asa  we  think  it  la  qolte 
clear  that  tbe  Intention  of  the  law  was  to  pro- 
hibit seining  within  water  wholly  within  this 
state;  Section  2  of  the  act  referred  to  uses 
the  words,  *Yrom  aigr  of  the  waters  of  the 
state.**  In  section  3  tbe  words  used  are, 
"from  any  of  the  waters  of  the  state."  In 
section  7  tbe  same  words  are  used.  These 
words  very  definitely  cover  aH  waters  lying 
wholly  within  tbls  state,  and  there  am  be  no 
doubt  they  Indude  Big  Lake,  unless  It  Is  ex- 
empted from  tbeir  operation  by  virtue  of  tbe 
pnwlskm  of  section  11  of  the  act  Now,  It  la 
ai^rent  that  section  11  excepts  from  the 
operation  of  the  act  only  the  boundary  waters 
of  the  state,  over  which  the  state  bos  not  ex- 
clusive jurisdiction.  There  Is  nothing  In  the 
section  which  suggeirta  that  it  was  tbe  intent 
of  tlie  legislature  to  exempt  from  the  opera- 
tion of  the  act  waters  which  lie  entirely  In 
onr  own  state.  Big  Lake  being  wholly  with- 
in the  states  we  can  discover  no  reason  for 
saying  that  It  was  not  the  intention  of  tbe 
legislature  that  the  provision  of  tbe  act  pro> 
hlbltlng  seining  In  ''^ny  of  the  waters  of  the 
state"  should  not  apply  to  It  the  same  as  to 
any  other  body  of  water  entirely  within  tbe 
sUte.  We  thbik  that  the  Mississippi  river, 
which  Is  exduded  from  the  provision  of  the 
act,  includes  oiUy  that  body  or  stream  of  wa- 
ter which  la  popularly  known  as  such  river; 
that  the  wording  of  section  11  <tf  the  act  In- 
dicates that  It  was  the  Mlsstsslrol  river  whldi 
constitutes  the  boundary  line  of  the  state 
which  the  legislature  hod  In  mind.  Again, 


we  may  lode  to  the  evil  sonc^t  to  be  rem- 
edied 1^  tills  legislation.  The  ptupooe  waa  to 
IH^vent  the  wanton  and  unnecessary  destmo- 
tion  of  fish  In  tbe  watera  over  which  tiia  state 
has  exclusive  Jurisdiction;  to  preserve  the 
flab  In  said  watera  for  the  use  of  the  people 
of  the  state.  If  it  be  true  that  these  lakes 
and  streams,  which,  though  connected  with 
the  main  body  of  water  known  as  tiie  "Missis- 
sli>pl  Blver,"  yet  form  no  part  of  the  river 
proper,  are  not  waters  In  which  sdning  Is 
prohibited,  then  the  teglslatlon  falls  fhr  short 
of  remedying  tbe  evil  wbidi  existed,  and 
these  waters  of  the  state,  which,  we  are  Jus- 
tified from  the  evidence  in  this  case  in  say- 
ing, constitute  the  most  valuaUe  flshinff 
grounds  In  the  state,  may  be  despoiled  In  this 
wlu^esale  way  of  their  wealth  of  fish  without 
let  or  hindrance.  To  be  Justified  In  reaching 
Buch  a  ooncluskm,  it  should  appear  clearly 
that  such  waters  were  intended  to  be  exempt- 
ed from  the  operation  of  the  law.  We  find 
nothing  in  the  law  to  warrant  defendant's 
eontentlon.  We  do  not  deem  it  necessary  to 
discuss  what  constitutes  tiie  middle  of  tba 
main  channel  of  the  river.  The  **Bil8BlssIm4 
Blver"  ^ken  of  in  tbe  statute  Is  tbe  river  mm 
usually  referred  to.  It  meana  that  body  <tf 
water  which  forms  tiie  eastern  boundary  off 
the  stat^  and,  fran  the  winding  ef  certain 
sections  of  the  act.  It  Is  manlfiest  that  it  wu 
not  intended  to  embrace  wltidn  the  words 
"Mississippi  River"  waters  entir^  wlthhi  ttaa 
state,  though  having  otumectlon  with  nld 
boundary  stream.  Appdlee  rcUes  upon  tlie 
case  of  DunUeth  &  D.  Bridge  Ca  v.  Coonty 
of  Dubnqne,  tmpm.  It  is  dalmed  that  tliat 
case  Is  dedsive  of  tills  contrurersy.  We  do 
not  think  so.  The  quesUcm  in  that  case  was 
ss  to  what  part  of  plaintifTs  bridge  was  proiH 
ffly  usessaUe  In  Iowa.  It  was       that  the 
word  "channel,"  as  used  in  the  act  of  oon- 
gress  sdmlttlsf;  Iowa  Into  the  Union,  and  la 
our  stete  oonetitntimi  in  d^nhig  our  easton 
boundary  as  the  middle  of  tbe  main  /-imnn^ 
of  the  river,  referred  to  the  bed  in  wblcb  the 
main  stream  of  tbe  river  flowed,  and  not  to 
tile  dew  water  of  the  stream,  as  followed  In 
navigation.  Big  Lake  Is  In  no  sense  4.  chan- 
nel of  the  Mississippi  river,  and  no  question 
Is  made  that  it  Is  wholly  within  the  state  of 
Iowa.  It  Is  a  part  of  the  river  In  tbe  sense 
tmly  that  It  Is  connected  with  It  and  in  ev- 
ery other  respect  It  Is  aa  distinct  a  body  off 
watOT  as  any  wUch  may  be  found  In  the  In- 
terior of  the  state.  On  the  me  hand,  the  lec- 
tslature  prohibits  seining  In  any  of  the  -wra- 
ters  of  the  state.  On  the  other  hand.  It  says. 
In  effect  that  this  prohibition  shall  not  ex- 
tend to  boundary  waters  over  which  tbe  state 
has  not  exclusive  Jurisdiction.  Such,  we  tbink. 
Is  the  fair  and  proper  construction  of  tbe  law. 
The  court  below  therefore  erred  In  holding 
that  Big  Lake  was  a  part  of  the  Mississippi 
river,  and  exempted  fivm  the  operation  off 
the  law.  The  defendant  having  been  acqnit- 
ted.  the  only  effect  of  this  (Q)lnl(m  will  be  to 
settle  the  law  of  tbe  Gaa&  Reversed. 
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STATE  T.  FBOST. 
(Supreme  Court  of  Iowa.  Oct  5.  1895.) 
Cbimixal  Law  —  Rariaw  —  Record  —  OrFinAX. 
draxoGKAPHRK— DiscRiTiOH  or  Court. 

1.  Ad  iodictmfeDt,  even  If  subject  to  attack 
on  the  groaad  that  defendant's  wife  testified  be- 
fore the  grand  jury,  cannot  be  attacked  on  that 
fn^ound  whtre  It  does  not  appear  from  the  rec- 
ord what  she  testified  to,  or  that  ahe  was  not 
there  at  the  instance  of  defendant. 

2.  McClain'e  Code,  §  227.  providing  that  the 
judge  shall  not  direct  testimony  to  be  taken  by 
nn  official  reporter  "in  any  criminal  case  nnlesti 
it  shall  s^isfactorily  appear  to  him  that  the  in- 
terests of  the  state  ta  defendant  require  the  re- 
portiug  of  the  testimony,"  applies  to  all  criroi- 
Dsl  cases. 

3.  Reftisal  of  a  motion  in  arrest  of  judgment 
cannot  be  reriewed,  the  ground  tor  the  motion 
not  a])peariug  in  the  record,  but  only  in  the  ar- 
gument. 

Appeal  from  district  court,  Audubon  coun- 
ty; W.  R.  Greene,  Judge. 

The  defendant  was  indicted  for  breaking 
and  entering  a  warehouse  with  Intent  to  com- 
mit the  crime  of  larceny.  There  was  a  trial 
by  jury,  verdict  of  guilty,  and  Judgment  on 
the  verdict.   Defendant  appeals.  Affirmed. 

H.  W.  Hanna  and  J.  M.  arabam,  for  appel- 
lant aiilton  Remley,  Att7.  Gen.,  f«-  the 
State. 

ROTHROCOC,  J.  The  appeal  Is  aabmltted  to 
this  court  upon  a  typewritten  transcript  of 
the  indictment,  with  tbe  names  of  the  wit- 
nesses examined  before  the  grand  Jury  In- 
dorsed thoeoD.  It  f^ipeara  that  the  defend- 
ant was  absent  wben  the  grand  Jury  was 
Impaneled  and  the  Indictment  letomed.  He 
had  escaped  from  Joll,  "and  fled  the  country." 
After  the  Indlctmoit  was  returned,  he  was 
captured,  and  pleaded  not  guilty.  After^ 
wards  he  withdrew  his  plea,  and  moved  to 
set  aside  the  Indictment.  The  transcript  does 
not  show  the  grounds  of  the  motion  to  set 
aride  the  indictment  It  is  stated  in  argu- 
ment that  It  was  beeanse  the  defendant's 
wife  was  examined  ss  a  witness  before  the 
grand  Jury.  It  Is  questional^  whether  the 
fact  that  the  wife  of  a  party  charged  with 
a  criminal  offense  was  «uunlned  as  a  wit- 
ness beffun  the  grand  Jury  is  a  cause  for  set- 
ting aside  or  quashing  the  Indictment  It 
does  not  appear  among  the  causes  enumer- 
ated In  section  4337  of  the  Code.  But,  wheth- 
er  an  attack  may  be  made  on  an  Indlctmmt 
on  this  ground  or  not.  It  does  not  appear 
from  the  record  what  the  wife  of  the  de- 
fendant testified  to  before  the  gruid  Jury; 
and,  tor  aught  that  does  appear,  she  may 
have  be«i  there  at  the  instonee  of  the  defend- 
ant. 

2.  It  appears. from  the  transcript  that  the 
defendant  requested  the  court  to  have  the 
teetimony  of  the  witnesses  examined  on  the 
trial  taken  in  shorthand,  and  made  of  rec- 
ord. The  transcript  as  to  this  request  Is  as 
follows:  "Defendant  asks  that  the  testi- 
mony be  reported;  and,  it  not  satisfactorily 
appearing  to  the  court  that  the  interest,  of 
T.G4N.w.no.  13—26 


either  the  state  or  the  defendant  required 
that  the  testimony  given  In  this  case  be 
taken  down  in  shorthand  by  the  official  re- 
porter, his  services  are  dispensed  with." 
The  direction  to  have  the  testimony  reported 
by  an  official  reporter  is  discretionary  with 
the  court  In  section  227  of  McCIain's  Code 
It  Is  provided  that  the  Judge  shall  not  dii-ect 
the  evidence  so  taken  to  be  so  taken  "In 
any  criminal  case,  unless  It  shall  satisfactori- 
ly appear  tP  him  that  the  Interests  of  the 
state  or  defendant  require  the  reporting  of 
the  testimony  In  said  case."  There  Is  noth- 
ing In  the  case  as  presented  to  us  which 
shows  any  abuse  of  discretion  in  the  court's 
refusing  to  order  the  testimony  to  be  offi- 
cially reported.  The  thought  of  counsel  that 
the  discretion  applies  only  to  minor  offeuses, 
not  triable  upon  indictment,  Involres  a  con- 
struction of  the  law  which  we  do  not  think 
the  language  of  the  statute  warrants.  Its 
provisious  are  too  plain  for  discussion. 

3.  It  appeai-B  that,  after  the  verdict,  the  de- 
I  fendant  moved  In  arrest  of  Judgment.  This 
motion  is  not  set  out  in  the  record.  It  Is 
stated  In  the  transcript  as  follows:  "De- 
fendant herein  flies  motion  in  arrest  of  Judg- 
ment, and  for  a  new  trial;  and  the  cause  Is 
heard  on  said  motion,  and  fully  submitted: 
and  the  court,  being  advised  in  the  premises, 
overrules  said  motion,  and  the  defendant  ex- 
cepts." We  cannot  determine  from  tiie  tran- 
script upon  what  ground  the  defendant  de- 
manded an  arrest  of  Judgment  lu  the  ar- 
gument in  behalf  of  defendant  certain 
grounds  are  set  forth,  but  we  cannot  con- 
sider them.  They  are  no  part  of  the  record. 
We  are  controlled  by  the  properly  authenti- 
cated proceedings  of  the  coui-t  below,  and 
cannot  accept  statements  of  counsel  as  to 
what  It  contained. 

We  discover  no  other  question  which  we 
think  it  Is  necessary  to  specially  consider. 
The  Judgment  of  the  district  court  is  af- 
firmed. 


SAWIN  V.  UNION  BLDG.  &  SAV.  ASS'N  OP 
DBS  MOINES. 
(Supreme  Court  of  Iowa.   Oct  7.  1895.) 

COSTBACT— PkOOF    OF    ExECUTIOS— APPEAL— Ra- 
SCISSION  OF  Sale— Power  or  Agest— Trial. 

1.  Code,  8  2730,  providinir  that  the  genuine- 
ness of  the  signature  to  any  written  instrument 
made  a  part  of  a  pleading  shall  be  presumed, 
unless  deuiod  by  tne  other  party  under  oath, 
has  no  apiilicfltlon  to  an  Issue  as  to  whether  an 
instrument  made  a  part  of  the  answer  was,  in 
fact,  a  limitation  of  the  powers  of  defendant's 
agent. 

2.  An  objection  to  the  admissibility  of  tes- 
timony made  for  the  first  time  on  appeal  will 
not  be  considered. 

3.  liaintiff.  who  was  unable  to  read  with- 
out spectacles,  purchased  from  defendant's 
agent  certain  shares  of  stock  of  a  specilipd  kind, 
and  the  aKOUt,  In  filling  out  the  application  there- 
for, inserted  another  kind  and  read  the  appli- 
cation to  plaintiff  as  thouch  it  contained  a  cor- 
rect description  of  the  stork  purchased.  Plain- 
tiff at  the  time  was  away  from  home,  and  after 
diligent  seandi  was  unable  to  find  qiectaelas. 
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Betd,  in  an  action  to  recover  the  nmoiint  pnid, 
that  the  jury  were  authorized  to  find  that  plain- 
tiff acted  with  due  care. 

4.  A  general  occnt  for  the  sale  of  stock  has 
power  to  collect  tlie  purchase'  price  thereof  be- 
fore or  after  delivery. 

0.  The  fact  that  a  general  apeut  for  the 
sale  of  stock  did  not  have  the  stock  in  his  pos- 
session at  the  time  of  Rnh<  is  not  notice  of  bis 
want  of  power  to  collect  therefor. 

G.  After  pliiintiff  rested,  the  court,  on  mo- 
tion, annuniK'^il  ha  intention  lo  direct  a  venliot 
for  defentlfint.  IMnintiff  thereupon  offered  fur- 
ther testimony  which  was  received,  Heltl, 
that  there  wiis  no  error. 

Appeal  from  district  court,  Clinton  county; 
P.  B.  Wolfe,  Judt'e. 

Action  at  law  to  letoTcr  a  sum  of  money 
alleged  to  linve  lieen  paid  to  the  rtefeudaut, 
with  interest.  There  w.ts  a  triiil  liy  Jury, 
and  n  verdict  and  Judgment  for  the  plnintirT. 
The  defendant  appeals,  AlHinied. 

Edred  S.  James  and  Read  &  Itead,  for  -ip- 
pellant. 

ROBINSON.  J.  Tho  defendant  is  Incor- 
porated under  the  laws  of  this  state  as  a 
building  and  savingft  associntkm.  It  has  for 
sale  different  classes  of  stock,  among  which 
are  those  named  by  It  "A"  and  "B."  Trovi- 
slon  is  made  In  Its  by-laws  for  cln.-is  A  stock 
as  follows:  "(1)  Any  person,  upon  the  pay- 
ment of  one  dollar  i>er  share,  sluill  receive  a 
certificate  for  the  same  known  as  "Class  A 
Stock,"  and  thirty  days  from  the  date  of  such 
certificate,  and  monthly  thereafter  until  ma- 
turity, there  shall  I'c  due  fifty -eight  cents  per 
share,  and  when  the  said  payments,  together 
with  the  profits  and  accumulations  thereon, 
shall  equal  one  liundred  dollars  per  share, 
ihen  the  holder  thereof  shall  receive,  on  the 
Fun-ender  of  his  certltlcate,  the  value  thereof 
in  cash.  (2)  Any  person  whose  .shares  in 
class  A  may  have  been  withdrawn  or  ma- 
tured may  at  any  time  thereafter  retake  a 
like  number  of  shares  without  the  payment 
of  admission  fee;  or,  in  case  of  the  maturity 
of  stock,  the  owner  of  such  stoclt  may  have 
Tlie  option  of  withdrawing  hia  adtnisslou  foe 
of  $1  per  share,  and  thus  terminate  bis  mem- 
befsbip."  Tlie  provision  In  the  by-laws  In 
regard  to  class  B  stock  Is  as  follows:  "(1) 
Forty  dollars  per  share,  paid  in  advance, 
with  one  dollar  per  share  admlsslou  fee.  shall 
entitle  any  person  to  a  prepaid  corttficate  of 
one  hundred  dollars  per  share,  i>ar  value  at 
maturity,  to  be  designated  as  'Class  B  Stock,' 
upon  which  no  further  payment  shall  be  re- 
quired, and  such  shares  shall  be  charged  two 
per  cent.  x>er  annum  of  the  par  value  of  such 
stock  for  expenses."  The  plaintiff  Is  a  resi- 
dent of  the  city  of  Clinton,  and  claims  to 
have  paid  to  one  S.  S.  Price,  an  agent  of  the 
defendant  in  that  city,  the  sum  of  $225  for 
five  shares  of  class  B  stock.  A  certificate 
was  Issued  to  the  plaintiff,  but  it  was  for 
class  A  sto<-k,  and  has  been  returned  to  the 
defendant.  The  plaintiff  seeks  to  recover  the 
amount  s<i  iiaid  with  Interest.  Price  never 
accounted  to  the  defendant  for  the  money 


so  received,  and  has  absconded.  The  d 
fendant  denies  that  the  plaintiff  purchas* 
class  B  stock,  and  denies  that  Price  w: 
,  authorized  to  receive  the  money  paid  liii 
I  The  plaintiff  recovered  the  full  amount  whi< 
he  claimed. 

1.  To  procure  the  desired  stock,  tbe  plai 
tiff  signed  an  application  which  proved  to  1 
for  five  shares  of  class  A  stock  and  eoutai: 
an  agreement  for  the  payment  by  bim  of  ! 
admission  fee  of       and  Z>S  cents  monibl 
'  Tbe  receipt  given  by  Price  showed  the  pa 
I  ment  to  him  of  ?220  for  five  shai:g3.  It 
clear  that  a  wrong  was  perpetrated  by  Pri. 
I  Tbe  defendant  claims  that  Price  was  a 
j  cial  traveling  agent,  with  prescribed  and  lii 
I  ited  powers  only,  to  take  and  forward  to  i. 
I  defendant,  upon  blanks  furnished  by  it,  wr 
I  ten  applications  for  shares  of  Its  stock, 
collect  and  receipt  for  the  membership  fee 
one  dollar  for  each  share  of  stock,  and 
take  and  forward  to  the  home  office  for  a 
proval  written  applications  for  loans;  that  t: 
membership  fee  he  was  authorized  to  coUe 
was  his  compensation  for  doing  tbe  buslue? 
;  An  exhibit,  marked  "A,"  was  attached 
I  and  made  a  part  of  the  answer  of  the  d 
I  fend.Tnt.  and  alleged  in  the  answer  to  be 
■  copy  of  the  Instrument  in  writing  by  whit 
Price  was  appointed  agent,  and  empoweri 
to  act  for  the  defendant.    That  certifies  tU 
Price  '"has  been  appointed  special  travelii 

agent  of  this  association  at  ,  and  is  a 

thorized  to  solicit  and  receive  applications  t 
stock  and  to  collwt  the  admis.'jion  fee  of  oi 
dollar  per  share  thereon,  and  to  submit 
I  this  association  applications  for  loans  fi 
!  their  consideration  to  the  home  office  at  r>' 
i  Moines,  Iowa."  No  powers  exceptiajr  tbo 
j  we  have  set  out  were  stated  In  the  exliil- 
The  plaintiff  claims  that  Price  was  a  genor 
agent  of  tbe  defendant,  and  to  sustain  tl 
chiim  offered  tbe  testimony  of  several  w-i 
nesses,  who  testified  that  they  saw  the  coi 
mission  or  certificate  of  authority  Issued  I 
the  defendant  to  Price,  and  that  In  lieu  < 
the  words  "special  traveling,"  In  Eihibli 
of  the  answer,  was  tbe  word  "general 
making  the  appointment  of  Price  that  of 
"general  agent,"  instead  of  a  "special  trav* 
Ing  agent."  The  defendant  objected  to  th 
testimony  on  the  ground  that  tbe  slgnatui 
to  the  instrument,  a  copy  of  which  it  is  a 
leged  Is  attached  to  the  answer,  Is  not  denie' 
and  that  evidence  to  contradict  the  terms  ( 
the  written  instrument  was  incompetent  an 
immaterial.  The  objection  thus  ntnde  wf 
overruled.  No  Issue  Is  formed  In  regard  1 
tbe  genuineness  of  any  signature  attached  1 
the  exhibits  of  the  answer.  Therefore  sectio 
2730  of  the  Code  does  not  apply.  Tbe  clali 
made  by  tlie  plaintiff  on  this  branch  of  tl 
case  is,  In  effect,  that  Exhibit  A  of  the  answ* 
Is  not  a  copy  of  the  commission  or  antborit 
under  which  Price  acted,  and  it  was  tberefoi 
competent  for  tbe  plaintiff  to  show,  notwiti 
standing  that  exhibit,  that  Price  was  In  fat 
empowered  to  act  as  a  general  agent  of  tb 
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defendant  Tbe  cases  of  Hagan  t.  Insurance 
Co.,  81  Iowa,  321,  46  N.  W.  1114,  and  Shaw 
T.  Jacobs  (Iowa)  55  N.  W.  333,  are  not  in 
conflict  with  tbe  conclusion  we  announce. 
It  Is  also  claimed  by  the  appellant  that  tbe 
testimoDf  In  question  was  erroneously  ad- 
mitted, because  tbe  genuineness  of  the  sig- 
nature to  the  commission  which  the  witness- 
es claimed  to  have  seen  was  not  proven. 
That  objection  does  not  appear  to  have  been 
made  in  the  trial  court,  and  cannot  be  given 
any  weight  here.  The  witnesses  in  question 
stated  that  they  saw  the  commiRslon  from 
the  def^dant  to  Price,  and,  in  tbe  absence 
of  objection,  that  was  sufficient  as  a  founda- 
tion for  their  testimony.  It  is  also  objected 
In  argument  that  tbe  witnesses  were  unable 
to  state  tbe  entire  contents  of  the  commis- 
sion they  saw;  but  that  objection  also  seems 
to  be  ucsed  for  the  iirst  time  in  this  court, 
and  must  therefore  be  disregarded.  Some 
evidence  respecting  the  commission  given  to 
Price,  and  the  authority  It  conferred,  was 
offered  in  behalf  of  the  defendant,  some  of 
which  tended  to  show  that,  if  the  commission 
designated  lilm  a  general  agent,  it  contained 
such  limitations  of  power  as  to  make  him 
only  a  special  agent.  The  evidence  on  be- 
half of  tbe  plaintiff  on  that  point  is  not  en- 
tirely Badsfactory  to  us,  and  It  Is  probable 
that  we  should  not  have  found  as  the  jury 
mnst  hare  done  In  regard  to  It  had  tbe  cause 
been  triable  here  anew;  but  the  evidence  to 
show  tliat  Price  was  described  In  the  com- 
mission as  a  general  agent  is  ample  to  sus- 
tain the  finding  that  be  was  so  described, 
and  we  cannot  say  that  the  evidence  is  not 
suffldent  to  sustain  the  further  finding  that 
there  was  no  limitation  upon  hlB  powers  as  a 
jjeneral  agent. 

2.  It  Is  said  that  the  application  signed  by 
the  plaintiff  shows  that  be  was  to  receive 
(-lass  A  stock,  and  that  It  Is  the  written  con- 
tract of  tbe  parties,  and  conclusive.  The 
plaintiff  alleges  that  his  signature  to  the  ap- 
tillcatlon  was  procured  by  deception  and 
fraud  on  the  part  of  Price,  and  that  the  ap- 
plication does  not  show  the  real  agreement 
of  tbe  parties.  The  evidence  tends  to  show 
the  following  facts:  The  plaintiff  was  nearly 
TO  years  of  age,  and  unable  to  read  ordinary 
printing  and  writing  without  the  aid  of  glass- 
es, when  he  was  approached  by  Price  and 
asked  to  buy  stock.  This  occurred  in  a  drug 
store  at  a  distance  from  the  home  of  tbe 
plaintiff.  After  some  explanation  in  regard 
to  tbe  different  classes  of  stock,  the  plaintiff 
agreed  to  take  five  shares  of  paid  up  stock, 
for  which  he  was  to  pay  $40  per  share,  and 
Iq  addition  (25,  to  apply  on  the  payment  of 
cliargee  to  which,  according  to  tbe  represen- 
tations of  Price,  It  would  be  liable  from  time 
to  time.  The  plaintiff  was  without  his  glass- 
es, and  when  tbe  application  was  produced 
for  his  signature  was  unable  to  read  It  Aft- 
er attempting  in  vain  to  find  glasses  among 
those  kept  in  the  drug  store  whicli  he  could 
use,  he  asked  Price  to  read  the  application. 


Price  pretended  to  do  so,  but  read  It,  not  as 
It  was  in  fact,  but  as  though  It  ccufurmed  to 
the  verbal  agreement  which  bad  been  made. 
Believing  that  the  application  had  been  cor- 
rectly read,  the  plaintiff  signed  it  and  paid 
to  Price  ?225.  It  may  be  that  the  plaintiff 
could  have  exercised  a  higher  degree  of  cau- 
tion to  ascertain  tbe  contents  of  the  paper 
he  signed,  but  he  was  dealing  ^vIth  tbe  avuw- 
ed  agent  of  the  defendant,  and  under  tbe  cir- 
cumstances disclosed  by  the  record  had  a 
right  to  rely  upon  his  reading  the  application. 
We  think  that  the  jury  were  authorized  to 
find  that  the  plaintiff  used  due  care  In  iji^n- 
Ing  it 

3.  The  defendant  contends  that  Price  had 
no  authority  to  receive  the  money  paid  him. 
and  that  tlie  fact  that  he  did  not  have  the 
certificate  for  delivery  was  notice  of  hla  waul 
of  power  In  that  respect.  The  authorities 
cited  to  sustain  tliat  proposition  are  not  a\h 
pllcable  to  the  facts  of  this  case,  as  they 
were  necessarily  found  by  the  Jury.  They 
refer  to  the  Implied  power  of  an  agent  to  re- 
ceive payment  of  money  on  a  written  obliga- 
tion, as  a  promissory  note,  when  he  does  not 
liave  the  obligation  In  his  possession,  and  has 
not  In  fact  any  authority  to  receive  payment 
on  It;  to  the  Implied  power  of  commercial 
travelers,  who  have  authority  to  sell  goods 
by  sample  only,  to  collect  the  price  for  which 
they  are  sold;  and  perhaps  to  other  oases  in 
which  tbe  question  was  whether  the  authori- 
ty to  do  a  given  act  carried  with  it  an  Im- 
plied power  to  do  something  else.  For  the 
purposes  of  this  cas^e,  It  must  now  l)e.'tsRumed 
that  Price  was  a  general  agent  of  the  defend- 
ant for  tbe  sale  of  Its  stock.  As  such  agent 
he  had  tbe  right  to  do  whatever  was  usual 
and  proper  to  effect  sales.  Including  the  re- 
ceiving of  money  paid  on  account  of  them. 
"A  general  agent  is  an  ageut  who  Is  emiwv;- 
ered  to  transact  all  of  the  business  of  his 
principal  of  a  particular  kind  or  In  a  par- 
ticular place."  Mechem,  Ag.,  §  6;  1  Am.  & 
Eng.  Enc.  Law,  348.  Sales  of  stock  involve 
the  payment  of  money,  and  to  collect  It 
either  before  or  after  delivery  Is  as  niucli 
within  the  power  of  a  general  agent  as  Is 
tbe  right  to  make  tbe  sales. 

4.  During  the  trial  of  tbe  cause  both  pai-- 
tles  announced  that  their  evidence  vras  con- 
cluded, and  the  defendant  then  moved  the 
court  to  direct  a  verdict  for  It.  The  motion 
was  argued  by  counsel,  and  the  court  an- 
nounced Its  purpose  to  sustain  It,  stating  the 
grounds  uiron  which  tbe  ruling  would  he 
based.  Thereupon  the  plaintiff  asked  leave  to 
recall  a  witness  for  fnrther  examination.  Per- 
mission to  do  BO  was  given,  tbe  witness  was 
examined  further,  the  defendant  Introduced 
additional  testimony,  and  other  witnesses 
were  recalled  for  tbe  plaintiff.  The  defend- 
ant complains  of  tbe  ruling  of  the  court  In 
permitting  evidence  to  be  offered  after  It 
had  announced  Us  Intention  to  sustain  the 
motion.  We  are  of  the  opinion  that  there  Is 
no  valid  objection  to  the  action  of  tbe  court 
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No  abuse  of  its  Icpal  discretion  is  sliown. 
The  power  of  a  trial  court  to  set  afiide  the 
submission  of  a  cause,  and  to  bear  further 
evidence,  was  considered  at  some  length  In 
the  case  of  Sickles  t.  Bank,  81  Iowa,  40S, 
40  N.  W.  1089,  and  it  there  was  held  that 
the  power  existed.  We  think  the  decision  in 
that  case  fully  warranted  the  district  court 
In  its  action  In  this  case. 

5.  The  defendant  has  presented  questions 
in  argument  which  we  have  not  specially 
mentioned.  They  include  those  raised  on  the 
introduction  of  evidence,  the  personal  liabili- 
ty of  Price  for  the  money  he  received,  the 
sale  by  him  of  a  kind  of  stock  which  the  de- 
fondant  could  not  issue,  the  failure  of  the 
plaintiff  to  return  the  certificate  issued  to 
him  in  due  time,  and  the  correctuess  of  a 
portion  of  the  cimrge  given  to  the  Jury. 
Some  of  these  questions  are  disposed  of  by 
what  we  have  already  said,  and  otliors  are 
not  of  sufficient  Importance  to  be  treated  at 
length.  It  Is  sufficient  to  say  that  we  have 
examined  all  questions  discussed  with  care, 
but  do  not  find  sufficient  grounds  for  disturb- 
ing the  judgment  of  the  district  court.  The 
plaintiff  dealt  with  Price  In  his  representar 
tlve  capacity  only,  and  paid  him  money  un- 
der an  agreement  which  the  defendant  re- 
fuses to  perform.  The  record  shows  that  the 
plaintiff  never  accepted  the  certificate  sent 
to  him,  but  demanded  one  In  accordance 
with  his  agreement,  and  within  a  reasonable 
time  returned  the  one  he  had  received.  Un- 
der the  circumstances  shown,  the  payment 
made  to  Price  was  payment  m.ide  to  the  de- 
fendant, and  as  it  has  refused  to  issue  a 
certificate  for  the  stock  on  acommt  of  which 
the  payment  was  made.  It  should  refund  the 
money  received  by  Its  agent.  The  Judgment 
of  the  district  court  Is  affirmed. 


STATE  V.  ANDREWS. 
(Supreme  Conrt  of  Iowa.   Oct.  5,  1805.) 

ADDLTERT — ISDICTMRNT. 

tTnder  Code.  B  4008,  declaring  that  "no 
prosecution  for  adultery  can  be  commenced  but 
on  the  complaint  of  the  husband  or  wife,"  the 
indictment  need  not  show  that  the  prosecution 
was  80  commenced,  but  such  fact  may  t>e  shown 
without  any  averment;  the  provision  not  pre- 
scribing an  element  of  the  crime,  hut  limiting 
the  authority  to  punish  It. 

Appeal  from  district  court,  Dallas  county; 
J.  H.  Applegate,  Judee. 

The  defendant  was  Indicted  and  put  upon 
trial  for  the  crime  of  adultery.  At  the  con- 
clusion of  the  evidence  for  the  state,  the 
court,  on  motion  of  the  defendant,  directed 
a  verdict  for  the  defendant  The  state  ap- 
peals. BeT««ed. 

Milton  Remley,  Atty.  Gen.,  tot  the  State. 
D.  W.  Woodin  and  John  Shortley,  for  appel- 
lee. 

GIVEN,  O.  J.  1.  Section  4008  of  the  Code 
provides  tliat  "oo  prosecutioa  for  adultery 


can  be  commenced  but  on  the  coinplaini 
the  huslMiud  or  wife."  This  Indlotn: 
charges  that  defendant  was  a  married  i 
at  the  time  he  committed  the  alleged  cri 
and  that  it  was  committed  with  an  unr 
rled  female,  but  does  not  allege  that 
prosecution  was  commenced  on  the  c 
plaint  of  the  defendant's  wife.  On  the  t 
the  state  offered  in  evidence  the  prelimiE 
luformation.  which  was  signed  and  sw 
to  by  defendant's  wife.  The  defendant 
Jected,  upon  the  ground  that  it  was  noi 
leged  in  the  Indictment  that  the  prosecu 
was  commenced  by  defendant's  wife,  w 
objection  was  sustained,  and  tbe  state 
cepted.  At  the  conclusion  of  the  evidt 
for  the  state,  the  defendant  moved  for  a 
diet,  "because  there  Is  no  evidence  shov 
tlmt  the  prosecution  was  commenced  by 
wife,  such  evidence  having  been  held  i 
missible,  because  of  the  failure  to  al 
same  In  the  Indictment,  and  kept  out 
that  reason  only."  This  motion  was 
tained.  to  which  the  state  excepted;  and 
case  is  submitted  upon  the  state's  abst 
and  argument,  there  being  no  argument 
appellee. 

The  single  question  presented  is  whe 
the  court  erred  in  excluding  the  evl»l 
offered  by  the  state  to  prove  that  this  pi 
cutlon  was  commenced  on  the  complain 
the  defendant's  wife  because  it  was  no 
staterl  in  the  Indictment,  and  In  dlrectli 
verdict  for  the  defendant  because  it  was 
so  alleged  and  proven.  In  other  words, 
question  Is  whether,  in  an  Indictr 
against  a  married  person  for  adultery, 
necessary  to  allege  that  the  prosecution 
commenced  on  the  complaint  of  the  sp< 
of  the  accused.  The  learned  attorn^ 
eral  directs  our  attention  to  what  is 
to  be  a  conflict  in  the  decisions  of  this  c 
on  this  question,  and  he  asks  that  the 
upon  the  subject  be  definitely  annouB 
It  must  be  conceded  that  there  is  langi 
found  in  the  opinion  In  State  t.  Mahan 
Iowa,  121,  46  N.  W.  856.  that  is  not  in 
tire  harmony  with  other  decisions  of 
court,  and  that  seem  to  supp(^  the  rul 
complained  of.  We  think  that  a  eareftil 
amination  of  the  cases  will  show  that 
conflict  is  more  fancied  than  real.  Keei 
In  mind  that  the  single  question  Is  whet 
in  a  prosecution  for  adultery  against  a  i 
rled  person.  It  must  be  alleged  in  the  im 
ment  that  the  prosecution  was  commei 
on  the  complaint  of  the  husband  or  wif 
the  accused,  let  us  Io<^  to  the  cases  ci 
These  cases  will  be  better  understood 
first  noticing  the  con8tructl(Hi  glvoi  to 
clause  of  the  statute  under  couaiderat 
In  Bush  V.  Workman,  64  Iowa,  206, 19  X. 
910,  It  appeared  that  Bush,  a  married  n 
was  charged  with  adultery  with  a  man 
woman,  and  that  the  prosecution  was  e 
menced  on  the  complaint  of  the  womi 
husband.  The  court  said:  "It  cannot 
doubted  that  the  words  'husband  or 
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refer  to  and  mean  the  spouse  of  the  person 
charged  with  the  ofEense."  The  i>ollcy  of 
the  statute  Is  that,  if  the  spouse  of  the  guilty 
party  chooses  to  condone  the  wrong,  no 
prosecution  should  be  allowed.  It  U  clear, 
tlierefore.  that  a  married  person  can  only 
be  prosecuted  on  the  complaint  of  his  or  her 
f^pouse.  Said  section  4008  contains  this  fur- 
ther provision:  "And  wben  the  crime  la 
committed  between  parties  only  one  of 
wliom  Is  married,  both  are  guilty  of  adultery 
nnd  shall  be  punished  accordingly."  Un- 
(luestionably,  an  unmarried  person  is  sub- 
ject to  prosecation,  but,  being  unmarried, 
there  Is  no  spouse  to  complain.  In  State  r. 
Wilson.  22  Iowa,  367,  wherein  the  defend- 
ant was  unmarried,  it  was  held  "that  It  was 
competent  for  the  injured  wife  of  the  para- 
mour of  the  defendant  to  make  complaint" 
Under  these  decisions.  It  has  been  tbe  es- 
tabliabed  law  of  this  state  that  prosecutltHis 
for  adultery  against  a  married  person  can 
only  be  commenced  on  the  complaint  of  the 
spouse  of  tbe  accused,  and  against  an  un- 
married person  on  the  complaint  of  the 
spouse  of  the  paramour. 

This  brings  us  to  inquire  whether  it  must 
he  alleged  In  the  indictment  that  the  prose-  1 
cution  was  so  commenced.  In  State  T.  Dono-  [ 
van,  61  Iowa,  280,  16  N.  W.  WO,  it  is  said:  | 
"Such  fact  is  essential  to  the  conviction  of  I 
tlie  defendant,  but  it  does  not  enter  Into  or  \ 
constitute  any  part  of  the  facts  which  go  to  j 
make  up  the  crime."    State  v.  Maas,  83  I 
Iowa,  468,  49  N.  W.  1037,  was  a  prosecution  I 
for  adultery  against  an   unmaiTied   man,  I 
t-nmmltted  with  a  married  woman.  Tbe  in-  ' 
dietment  did  not  allege  that  tbe  prosecution  j 
was  commenced  on  tbe  complaint  of  the 
woman's  husband.  Evidence  was  offered  by 
tlie  state  to  show  that  tbe  prosecution  was 
so  commenced,  and  rejected  because  not  so 
alleged  In  the  indictment,  and  for  the  same  j 
reason  the  court  directed  a  verdict  for  the 
defendant.    This  court  said:  "This  provi- 
sion, forbidding  prosecutions  for  the  crime 
except  on  the  complaint  of  the  husband  or 
wife,  does  not  prescribe  an  element  of  the 
crime;  It  simply  limits  the  authority  of  the 
court  to  punish  the  crime  In  eei-taln  cases.  | 
*  •  •  It  follows  that  evidence  as  to  the  ' 
commencement  of  tbe  prosecution  by  the  ; 
husband  or  wife  may  be  introduced,  though 
no  averment  of  the  fact  is  found  in  the  In- 
dictment." Here  we  have  the  question  un- 
der consideratlOTi    directly   decided.  True, 
that  was  a  prosecution  against  an  unmar- 
TieiX  person,  while  this  is  against  a  married 
pers(m,  but  that  can  make  no  difference  In 
the  application  of  the  rule,  as  in  both  cases 
the  prosecution  could  only  be  commenced 
on  the  complaint  of  a  particular  perstm. 
The  ruling  of  the  district  court  Is  said  to 
have  been  based  upon  the  following  language 
found  In  the  opinion  In  State  v.  Maban,  81 
Iowa,  121.  46  X.  W.  855;  "And,  when  the 
indictment  shows  that  the  defendant  was 
married  at  the  time  the  prosecution  was 


commenced,  it  should  allege  that  the  prose- 
cution was  commenced  on  the  complaint  of 
the  husband  or  wife.  Such  an  allegation  Is 
necessary  to  show  that  the  court  has  juris- 
diction to  try  the  case,  for  the  reason  that 
an  Indictment  must  show  on  Its  face  that 
tbe  offense  which  it  charges  Is  triable  In  the 
court  to  which  it  is-  returnable."  In  that 
case  the  Indictment  showed  that  It  was  up- 
on the  complaint  of  the  husband  of  the 
woman  with  whom  it  was  charged  defend- 
ant committed  tbe  offense,  but  It  wa.s  not 
alleged  that  the  defendant  was  married  m- 
uumarried.  The  court  said:  "The  indict- 
ment discloses  no  fact  from  which  the  mar- 
riage of  the  defendant  can  be  inferred.  We 
are  not  Justified  In  presuming  that  he  was 
married  when  these  proceedings  were  com- 
menced." The  case  was  considered  as  one 
against  an  unmarried  person.  Tbe  precise 
question  Involved  and  decided  Is  shown  by 
this  statement:  "But  tbe  question  raised  by 
the  demurrer  in  this  case  Is  whether  it  Is 
necessary,  when  the  indictment  does  not 
show  that  the  prosecutlMi  was  commenced 
on  the  complaint  of  the  husband  or  wife  of 
the  defendant,  that  it  should  show  that  the 
defendant  was  not  married  when  the  pro- 
ceedings were  instituted."  If,  as  was  pre- 
sumed, the  defendant  was  unmarried,  the 
prosecution  was  authorized  because  com- 
menced on  the  complaint  of  the  husband  of 
defendant^  paramour.  And,  as  the  court 
says:  "If  defendant  was  married,  the  fail- 
ure of  bis  wife  to  make  complaint  was  a 
matter  of  defense  which  he  was  required  to 
prove  In  order  to  take  advantage  of  it"  Tfye 
question  under  consideration  was  not  made 
in  that  case.  The  case  was  submitted  upon 
the  theory  that  It  was  necessary  to  allege 
the  required  facts  as  to  the  commencement 
of  tbe  prosecution  in  the  indictment.  Tbe 
court  was  not  called  upon  and  did  not  as- 
sume to  decide  this  question,  for  It  waa  not 
Involved  In  the  case.  The  language  upon 
which  the  district  court  acted  was  not  a  de- 
cision of  any  question  In  the  case,  but  In 
harmony  with  that  which  was  conceded, 
and  was  not  necessary  to  question.  We 
think  a  careful  reading  of  that  case  will 
show  that  tbe  question  under  considcmticm 
was  not  involved  or  determined.  ^Ve  are  of 
tbe  opinion  that  the  law  on  this  qucRtiou 
was  correctly  announced  in  State  v.  Maas, 
83  Iowa,  46»,  49  N.  W.  1037,  and  cases  there 
cited,  and  that  evidence  that  the  prosecu- 
tion was  commenced  as  required  by  the  stat- 
ute Is  admissible,  though  no  avennent  of  the 
fact  Is  made  In  the  indictment  The  Judg- 
ment of  tbe  court  below,  without  affecting 
tbe  acquittal  of  the  defendant.  Is  reversed. 


In  rc  MAHASKA  COAIi  CO. 
(Supreme  Court  of  Iowa.   Oct  6,  1895.) 

OBDEKS— AcCBPTANCEa — PRIOBITI  F.9. 

X.  Acceptance  b.v  a  lessee  of  an  'order  of 
the  Iciisur  to  pay  a  certnin  sum  out  of  the  first 
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royalties  to  become  due  under  the  lenee  does 
not  change  his  rights  under  the  provision  of 
the  lease  to  apply,  at  bis  option,  the  royalties 
in  payment  of  liens  on  the  property,  or  make 
him  liable  on  the  orders  for  any  amount  in  ex- 
cess of  what  would  become  due  the  lessor  after 
the  lessee  had  exercised  his  option. 

2.  Orders  on  a  lessee,  drawn  and  accepted 
oil  the  same  day,  directing  him  to  pay  certain 
sums  out  of  the  first  royalties  to  fiecome  due 
under  the  leatte,  take  priority  in  the  order  of 
their  acceptance;  those  accepted  at  the  same 
time  haring  no  priority  over  each  other. 

Appeal  from  district  court,  Polk  county;  C. 

P.  Holmes,  Judge. 

On  the  3d  day  of  December,  ISQO,  the  Ma- 
haska Coal  Company  made  to  M.  B.  Foster  a 
lease  of  its  "coal  lands,  rights,  and  licenses 
for  mining,  mining  machinery,  apparatus, 
buildings,  and  all  Its  mining  property,"  as  de- 
scribed in  tiie  lease.  The  lessee  was  to  pay  to 
the  Mahaska  Coal  Company,  for  the  priv- 
ilege of  mining  said  lands  and  other  rights 
under  the  lease,  a  royalty  of  10  cents  for  i 
each  ton  on  merchantable  lump  coal  m  min- 
ed, the  amount  to  be  determined  In  a  way 
specified  in  the  lease.  The  term  of  the  lease 
was  five  years,  with  a  right  of  the  lessee  to 
renew  It.  The  lease  also  pi-ovlded  that  the 
coal  company  should  pay  and  discharge  all 
Kens  then  on  said  property,  and  taxes  that 
might  thereafter  become  due,  promptly  as 
they  should  mature,  and,  tn  case  of  its  failure 
to  do  so,  the  lessee  might,  at  her  option,  pay 
such  liens  and  taxes,  and  deduct  tlie  amount 
of  such  payments  from  the  royalty  thereafter 
accruing.  By  another  provision  of  the  lease, 
the  lessee,  at  her  option,  at  any  time  before 
the  1st  of  January,  1808,  had  the  right  to 
purchase  the  entire  plant  for  the  agreed  price 
of  $18,000,  with  interest  thereon  at  6  per  cent, 
from  the  date  of  the  lease,  and,  in  the  event 
of  such  purchase,  all  royalties  paid  tmder  the 
lease  were  to  be  deducted  from  the  purchase 
price,  and  the  lessee  waa  to  take  the  plant 
subject  to  liens  thereon,  the  amount  of  which  < 
also  was  to  be  deducted  from  the  purchase 
price.  The  lessee,  Mrs.  Foster,  took  posses- 
sion of  the  plant  on  the  execution  of  the  lease, 
and  lias  since  operated  it.  On  the  day  that 
the  lease  was  executed,  the  Mahaska  Coal 
Company  drew  five  orders,  to  Its  creditors,  on 
Mrs.  Foster,  as  lessee,  directing  her  to  pay 
the  same  out  of  royaltira  due  from  her  under 
the  lease  that  day  made.  These  orders  were 
accepted  on  the  same  day  in  the  following  or- 
der: One  to  Warfield,  Howell  &  Watt  Co., 
for  $7i;4.37,  at  4  o'clock  p.  m.;  one  to  H.  A. 
Foster,  for  $301.37,  at  5  o'clock  p.  m.;  one  to 
It.  K.  IlaiTls  for  1445.11,  at  5:15  p.  m.;  one  to 
Valley  National  Bank,  for  $4,050,  at  6  p.  m.; 
and  one  to  J.  R.  Barcroft,  for  $3,650,  at  6 
o'clock  p.  m.  Soon  after  the  making  of  the 
lease  to  Mrs.  Foster,  the  Mahaska  Coal  Com- 
pany made  an  assignment  for  the  benefit  of 
its  creditors,  and  C.  S.  Newcomb  was  made 
assignee.  On  the  15th  day  of  December, 
1892,  Mrs.  Foster  filed  with  the  assignee  her 
election  to  purchase  the  property  under  the 
provisions  of  the  contract.  At  the  time  of 


this  election,  the  royalties,  because  of  coa 
mined  tmder  the  lease,  amounted  to  $H,181 
Mrs,  Foster  liad  taken  up,  either  by  paymen 
or  purchase,  the  Warfield,  Howell  &  Wat 
Co.  and  the  H.  A.  Foster  orders,  and  mad< 
advances  on  the  Valley  Bank  and  Barcrol 
orders.  It  appears  that  the  Mahaska  Coa 
Company  held  Its  interest  in  the  plant  as  le^ 
sees,  and  were  to  pay  royalties  on  coal  mtn 
ed,  as  stipulated,  which  royalties  were  liens 
and  Mrs.  Foster  had,  as  she  was  permitted  ti 
do  by  her  lease,  paid  an  amount  as  such  roy 
altles,  and  had  paia  other  liens  to  laborers 
mortgagees,  and  others,  before  her  election  v 
purchase  the  plant.  The  lessee,  Mrs.  Fosiei 
when  making  her  election  to  ptircbase  th< 
plant,  presented  an  account  showing  the  item 
which  she  claimed  should  be  deducted  fron 
the  pui-chase  price;  and,  because  of  doubts 
the  assignee,  Newcomb,  commenced  this  pro 
ceeding,  asking  the  court  to  have  the  prope 
i  parties  brought  In,  and  to  then  "adjust  tbi 
matters  and  things  required  by  the  contract,' 
before  making  the  conveyance,  and  also  t* 
make  an  order  of  distribution.  The  Vallej 
National  Bank  and  J.  R.  Barcroft  filed  objec 
tions  to  the  account  as  presented  by  Mrs 
Foster,  and,  upon  the  issues  presented,  sucl 
proceedings  were  had  that  the  court  found 
after  making  all  deductions  from  the  purchase 
price,  because  of  payments  and  advances  bj 
Mra.  Foster,  that  there  remains  a  sum  of 
723.61,  to  be  paid  on  the  five  orders  aboTi 
mentioned  as  follows:  The  Valley  Bank  or 
der,  $1,947.38;  Barcroft  order,  $1,399.22:  Har 
ris  order.  $235.04;  remainder,  $2,141.97,  t< 
Mrs.  Foster,  as  the  holder  of  the  Warfield 
Howell  &  Watt  Co.  and  the  H.  A.  Foster  or 
ders.  From  the  order  of  the  court,  Mrs.  Fo» 
ter  appealed.  Modified  and  affirmed. 

0.  C.  &  C  li.  Nourse,  for  appellant  E^rlt 
&  Prouty,  for  appellee  Valley  Nat  Bank. 

GRANGER,  J.  1.  Appellant  insists  that  tb( 
court  erred  In  making  its  deductions  from  the 
amount  of  the  purchase  price  In  a  way  thai 
the  remainder  for  distribution  Is  too  \arge. 
Her  estimate  fixes  the  balance  at  $2,549.87. 
This  difference  arises  from  different  views  as 
to  how  the  five  orders,  accepted  by  Mrs.  Fos- 
ter, should  be  treated.  The  court  seems  to 
liave  treated  them  all  as  without  preference, 
and  by  computing  the  interest  on  them  until 
April  11.  1893,  they  are  made  to  aggi-egate 
$10,830.21.  The  amount  foimd  by  the  court 
for  distribution  will  pay  thereon  52.8  per 
cent,  and  such  application  was  made.  Disre- 
garding these  five  orders,  the  amount  of  Uens 
and  cltarges  paid  off  by  Mrs.  Foster  Is  $12.- 
082.18.  The  unpaid  liens  assumed  by  her  as 
a  part  of  the  purchase  price  are  $2,435.21. 
making  an  aggregate  of  liens,  paid  and  un- 
paid, of  $14,517.39.  Add  to  this  the  $5,723.(il 
whlcli  the  court  found  for  distribution,  and 
we  have  $20,241,  which  the  parties  agree  is 
the  amount  of  the  purchase,  lucludlnr  interest 
to  AprU  11,  1803.  Appellant's  theory  la  that 
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the  orders  should  be  preferred  in  the  order  of 
tbelr  acceptance,  and  paid  In  full,  and  thus 
credit  her  with  the  full  amount  of  the  War- 
field,  Howell  &  Watt  Co.,  and  the  H.  A.  Fos- 
ter orders,  taken  up  by  her,  and  the  amounts 
advanced  by  her  on  the  Valley  Bank  and  Bar- 
ci-oft  orders.  If  the  rule  adopted  by  the  court 
Is  to  obtain,  whatever  amount  she  has  paid,  in 
taking  up  the  orders,  in  excess  of  the  52.8  per 
cent,  of  the  claims,  she  must  lose,  or,  In 
other  words,  she  must  pay  that  much  in  ex- 
cess of  the  contract  price  for  the  plant. 
Whether  or  not  such  Is  to  be  the  result  de- 
pends on  the  legal  effect  of  her  acceptance  of 
the  orders. 

It  la  the  theory  of  the  bank  that  the  ac- 
ceptance "constituted  an  equitable  assign- 
ment of  the  said  royalties  to  the  said  bank," 
and  Pomeroy's  Equity  Jurisprudence  is  cited 
to  show  that  for  such  a  purpose  the  fund 
need  not  be  actually  in  being,  but  that  if  It 
will.  In  the  due  course  of  things,  arise.  It  is 
sufficient  See  volume  3,  S  1283.  We  think 
a  correct  Interpretation  of  the  acceptance 
must  be  made  in  the  light  of  the  rights  and 
obligations  of  parties  under  the  terms  of  the 
lease.  The  following  are  some  of  Us  provi- 
sions: "The  party  of  the  second  part  agrees 
to  pay  to  the  party  of  the  first  part,  its  gran- 
tees, successors,  or  assigns,  in  full  for  the  use 
of  said  plant  and  of  all  said  property,  wheth- 
er reAl  or  personal  or  mixed,  more  fully  de- 
scribed above,  and  for  coal  mined  from  said 
lands,  the  sum  of  ten  cents  per  ton  for  each 
ton  of  merchantable  coal  so  mined.  •  •  ♦ 
The  amount  of  merchantable  lump  coal,  of 
the  character  above  described,  mined,  shall 
be  reported  by  verified  statement  by  the  par- 
ty of  the  second  part,  or  some  proper  agent 
of  the  said  second  party,  on  the  15th  day  of 
each  and  every  month,  and  shall  show  clear- 
'y  the  amount  of  coal  mined  during  the  last 
preceding  calendar  month;  and  the  party  of 
the  fli-at  part  may  determine  the  accuracy  of 
fnlA  reports  by  examining  the  account  tjooks 
of  miner's  weights  of  party  of  the  second 
part,  and  the  said  royalty  shall  be  payable 
at  the  said  mine  on  the  28th  day  of  each  and 
erery  month  for  the  calendar  month  next 
preceding;  but  It  Is  expressly  agreed  that 
the  party  of  the  second  part  may,  if  she  so 
ilesires,  pay  the  royalties,  rents,  and  moneys 
that  may  now  be  due  from  the  party  of  the 
lirst  part  on  said  Lacy  and  Houpz  leases,  or 
that  may  hereafter  become  due,  and  reserve 
The  same  out  of  the  royalties  due  the  party 
of  the  first  part  thereunder.  •  •  •  Said 
party  of  the  first  part  agrees  to  pay  and  dis- 
charge all  liens  now  on  said  mine  and  mining 
property,  and  taxes  that  may  hereafter  be- 
come due,  promptly  as  they  mature:  and.  In 
<iise  of  Its  failure  so  to  do,  the  said  party  of 
the  second  part  may,  at  her  option.  x>ay  said 
taxes  and  liens,  and  deduct  the  same,  with 
interest  at  six  per  cent.,  from  the  royalties 
^hereafter  maturing."  The  order  accepted  by 
appellant  reada  as  fcdlows:   "Des  Moines. 


Iowa,  Dec.  3,  1890.  M.  B.  Foster:  Please 
pay  to  the  Valley  National  Bank  of  Des 
Moines,  Iowa,  the  sum  of  fl,0.)0.00,  with  in- 
terest at  eight  per  cent,  out  of  the  first 
royalties  due  from  you  under  lease  tbis  da; 
made  by  this  company  to  yon  of  its  mining 
property.  Said  payment  to  be  made  to  said 
Valley  National  Bank  in  payment  of  the 
promissory  notes  of  this  comiMny  held  by 
said  Valley  National  Bank.  [Signed]  Mahas- 
ka Coal  Company-."  The  acceptance  Is  as 
follows:  "I  hereby  accept  the  above  order, 
this  3d  day  of  December,  A.  D.  ISOO.  M.  B. 
Foster,  by  H.  A.  Foster,  Atty.  in  Fact"  At 
the  time  of  the  acceptance  of  the  order  no 
royalties  were  due  to  any  one.  It  was  an 
undertaking  to  pay  royalties  to  become  due 
to  the  Mahaska  Coal  Company  under  the 
lease.  Nothing  in  the  language  of  the  order 
or  the  acceptance  was  to  change  the  rtghts 
or  obligations  of  the  lessee  under  the  lease, 
except  that,  as  royalties  became  due  the  com- 
pany, they  would  be  paid  to  the  bank  until 
the  order  was  satisfied.  It  Is  conceded  that 
the  order  is  conditional,  and  not  negotiable. 
In  taking  the  order  the  bank  was  required  to 
take  notice  of  the  conditions  and  circum- 
stances under  which  the  royalties  would  be- 
come due  BO  as  to  be  applied  to  its  payment. 
It  was  bound  to  know  that  the  coal  compan; 
undertook  to  discharge  all  liens  on  the  prop- 
erty, and  that,  in  the  event  of  Its  failure  to 
do  so,  Mrs.  Foster  could,  at  her  option,  apply 
the  royalties  maturing  to  the  discharge  of 
such  liens,  or  to  reimburse  her  for  such  pay- 
ment. In  so  far  as  the  company  made  de- 
fault in  discharging  such  liens,  and  Mrs.  Fos- 
ter chose  to  and  did  apply  the  royalties  for 
that  purpose,  they  did  not  become  due  to  the 
company,  nor  available  for  the  payments  of 
its  debts  under  its  directions. 

It  Is  urged  by  the  bank  that  the  acceptance 
of  her  order  was  her  right  to  exercise  an  oi>- 
tlon  to  pay  other  liens.  As  we  have  said, 
nothing  In  the  language  of  the  order  or  of  the 
acceptance  shows  that  she  intended  thereby 
to  change  her  rights  or  obligations  under  the 
lease  except  to  pay  royalties  that  became  due 
the  company  on  the  order.  It  is  thought  that 
the  acceptance  or  order  must  have  referred 
to  the  royalties  becoming  due  on  the  28th  of 
each  month.  It  Is  doubtless  true  that  the 
royalties  did  t)ecome  due  at  that  time,  but 
only  as  the  lease  provided.  They  became 
due  if  not  otherwise  applied  under  the  terms 
of  the  lease.  Appellee  quotes  this  language 
from  Mersereau  v.  Villari  (Sup.)  26  N.  Y. 
Supp.  135:  "The  acceptance  of  an  order  pay- 
able out  of  the  last  payment  to  become  due 
on  a  building  contract  is  enforceable  against 
the  acceptor,  though  the  last  puymeut  never 
became  due,  where  It  was  prevented  from  be- 
coming due  by  the  fault  of  the  acceptor." 
We  have  examined  the  case,  and  the  "fault 
of  the  acceptor"  was  in  her  wrongfully  pre- 
venting the  completion  of  the  house  after  tbe 
acceptance.    There  was  no  fault  on  the  part 
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of  Mrs.  Foster  In  exercising  her  option  or 
rli^t  to  pay  off  Incumbrances  on  the  prop- 
erty. Of  tbe  authorltin  cited,  not  one  sns- 
tains  ttae  conclusion  of  appellee  as  to  tbe 
constmction  of  tbe  acceptance.  Until,  under 
tbe  terms  of  tbe  lease,  royalties  became  due 
tbe  Mabaska  Coal  Company,  there  was  no 
fund  liable  for  tbe  payment  of  the  order,  and 
DO  assignment  of  the  fund  before  that  time 
could  be  operative  except  In  a  contingent 
sense. 

2.  We  next  notice  appellant's  claim  that  the 
orders  were  payable  in  full  in  the  order  of 
tbelr  acceptance.  Tbe  orders  were  each 
made  payable  out  of  the  first  royalties  due 
from  ber  under  tbe  lease.  When  the  first  or- 
der was  presented  and  accepted,  It  became  a 
contract,  bludlng  tbe  payee,  tbe  acceptor,  and 
the  company,  that  of  tbe  royalties  first  due 
tbe  company  the  payee  should  hare  enough 
to  pay  tbe  order.  As  to  such  amount  of  the 
royalties,  they  could  not  thereafter  become 
due  the  company.  The  second  order  was  of 
the  same  legal  force,  and  applied  to  the  con- 
aitions  existing  at  tbe  time  of  the  acceptance; 
that  Is.  to  royalties  that  would,  but  for  such 
order,  become  due  the  company.  The  com-- 
pany  bad  assigned  enough  to  pay  the  first 
order,  and  hence  the  second  order  had  no 
reference  to  that  part  of  the  royalties.  This 
rule  applies  throughout  the  acceptance  of  the 
oi-ders,  and  each  should  be  paid  in  full  in  the 
order  of  acceptance.  Tbe  Valley  Bank  and 
the  Bareroft  orders  were  accepted  at  the 
same  time,  and  neither  is  entitled  to  prefer^ 
ence. 

There  ts  a  claim  that  Mrs.  Foster  did  not 
pay  the  prior  orders,  but  only  purchased 
tbem,  and  bad  them  assigned  to  others.  The 
facts  in  this  respect  are  such  that  the  court 
found  that  they  had  been  taken  up  in  a  way 
to  entitle  her  to  the  advantage  of  having  paid 
them,  and  that  conclusion  is  warranted. 
They  are  prior  as  to  the  fund  for  distribution, 
and  the  particular  manner  of  obtaining  tbem 
is  not  material. 

These  conclusions  sustain  appellant's  theory 
that  the  amount  for  distribution  on  the  or- 
ders should  be  reduced  to  $2,994.98.  From 
this  should  be  deducted  tbe  Harris  order, 
St445.11.  and  the  remainder,  $2,549.87,  should 
be  applied  to  the  bank  and  Barcroft  ordera, 
as  follows:  To  the  Valley  Bank  order,  $1,- 
498.03,  and  to  the  Barcroft  order,  $1,051.24. 

The  district  court  ordered  that  on  the  pay- 
ment of  the  amount  found  due  on  the  Valley 
Bank  and  Barcroft  orders,  and  the  payment 
to  the.  clerk  of 'the  court  of  the  amount  due 
on  tbe  Harris  order  for  tbe  use  of  whoever 
might  be  entitled  to  It,  the  OAslgnee  should 
make  the  conveyance  of  the  propei'ty  to  Mrs. 
Foster,  subject  to  the  unpaid  liens.  The  or- 
(lera  will  stand  affirmed,  with  the  modifica- 
tions as  to  amounts  Indicated  in  this  opinion. 
The  costs  In  both  courts  will  l>e  paid  by  ap- 
pellees.   Modified  and  aJtirmed. 


BASTOX  et  aL  T.  HUOTT  et  al. 

(Supreme  Court  of  Iowa.   Oct  5,  1895.) 

TiTLB  TO  Lands— Heirs  of  Aliens. 

Under  Acta  22d  Gen.  Assem.  e.  85.  d< 
daring  that  nonresident  aliens  cannot  acqnir 
title  to  or  take  or  hold  any  lands,  except  tba 
the  widow  and  lieirs  of  aliens  who  have  at 
quired  lands  may  bold  them  by  devise  or  dt 
scent  for  10  years,  the  widow  and  heirs  ma 
hold  for  such  period  without  reference  to  whetb 
er  or  not  they  are  aliens  or  residents. 

Appeal  from  district  court,  Jefferson  coat 
ty:  H.  C.  Traverse.  Judge. 

Action  In  equity  to  determine  the  owoei 
ship  of  certaiu  real  estate,  and  to  have  1 
partitioned.  A  petition  of  Intervention  wa 
filed,  to  which  the  plaintllT  demurred.  Th 
demurrer  was  overruled,  and  a  decree  wa 
rendered  In  favor  of  tbe  Intervenera.  Tb 
plaintiffs  appeal.  Afilrmed. 

,  Jones  &  Fulleu,  for  appellants.  Wilson  i 
Hinkle,  for  appellees. 

ROBINSON,  J.  Tbe  facts  admitted  by  tb 
demurrer  are  substantially  as  follows:  Xav 
ler  Huott  was  an  alien,  but  a  resident  of  Jei 
ferson  county.  In  this  state.  In  March.  1S7C 
he  acquired  the  absolute  title  to  140  acre 
of  land  in  that  county;  and  In  Septembei 
1803,  he  died  inteaute,  leaving  a  widow,  tni 
no  children.  Among  bis  survlTlng  relative 
were  a  nephew.  Charles  Easton,  and  tw< 
nieces,  Mary  Fox  and  Jane  Miller  (aU  o 
wliom  are  citizens  of  the  United  States  ant 
chUdren  at  bis  sisters,  now  deceased),  ant 
three  sisters,  and  a  n^hew  {who  is  the  onlj 
surviving  son  and  heir  of  a  deceased  brotber 
all  of  whom  are  nonresident  aliens  and  ciil 
zens  of  France). 

This  action  was  broi^rht  by  the  nephev 
and  nieces  who  are  residents  of  tbe  Unltec 
States  and  the  husbands  of  those  nieces 
They  admit  that  ttae  widow,  who  is  mad* 
a  party  defendant,  is  entitled  to  an  nndivid 
ed  one-balf  of  tbe  land,  and  cWm  that  Ea» 
ton  is  entitled  to  an  undivided  one-fourtb 
and  Mrs.  Fox  and  Mrs.  Miller  each  to  an  un- 
divided one-eighth,  of  the  land;  in  otbei 
words,  that  ttae  three  are  entitled  to  ail  of  ii 
which  does  not  belong  to  tbe  widow  of  the 
decedent  Tbe  sisters  and  nephew  who  re- 
side in  France  filed  a  petition  ot  Intervention, 
in  which  they  allege  their  relationship  to  tbe 
decedent,  and  aver  that  each  is  entitled  to 
an  undivided  one-twelftta  of  ttae  land.  Tbe 
demurrer  is  founded  upon  ttae  theory  that, 
as  the  interveners  are  nonresident  aliens, 
they  cannot  inherit  any  part  of  tbe  land  In 
question. 

Tbe  correctness  of  tbe  ruling  upon  the  de- 
murrer depends  upon  ttae  force  and  effect  to 
be  given  to  chapter  85  of  the  Acts  of  the 
22d  General  Assembly.  Section  1  of  tbat 
act  provides  that  "nonresident  aliens  are 
hereby  prohibited  from  acquiring  title  to  or 
taking  or  holding  any  lands  or  real  estate 
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in  this  state  hy  descent,  devise,  purchase 
or  otherwise  ODly  as  Uerelnafter  provided, 
except  that  the  widow  and  heirs  of  aliemi 
wbo  have  heretofore  acquired  lands  In  this 
itate  QDder  the  laws  thereof  may  hold  such 
laiida  by  devise  or  descent  for  a  period  of 
ten  years  and  no  longer,  and  if  at  the  end 
of  such  time  herein  limited  such  lands  so  ac- 
quired have  not  been  sold  to  a  bona  fide  pur- 
chaser for  value  or  such  alien  heirs  have  not 
become  residents  of  this  state,  such  lands 
Bhall  escheat  and  revert  to  the  state  of  Iowa. 
•  •  •"  The  appellants  contend  that  this  act 
does  not  apply  to  resident  aliens,  and  that 
the  determination  of  this  case  is  governed 
by  the  law  as  announced  in  King  v.  Ware. 
&3  Iowa,  97,  4  N.  W.  858.   Some  stress  Is 
also  placed  upon  section  22  of  article  1  of 
the  constitution  of  this  state.  That  provides 
that  "foreigners  who  are  or  who  may  here- 
after become  residents  of  this  state  shall  en- 
Joy  the  same  rights  In  respect  to  the  posses- 
sion, enjoyment  and  descent  of  pn^jerty  as 
native  born  citizens."  We  do  not  think  that 
provision  has  any  application  to  the  contro- 
versy in  this  case.  It  applies  only  to  f<H>* 
eigners  who  were  ot  the  time  of  its  adop- 
tion, or  who  thereafter  became,  residents  of 
this  state.  It  is  conceded  by  the  parties  to 
this  action  that  the  decedent  acquired  a  pei> 
feet  title  to  the  land  in  qnestiou,  and  the  con- 
troversy is  solely  over  the  right  of  nonresi- 
dent aliens  to  Inherit  land  situated  In  this 
state.  In  the  case  of  King  v.  Ware,  supra, 
the  rule  was  recognized  that  in  the  absence 
of  license,  by  statute  or  otherwise,  an  alien 
cannot  acquire  or  hold  realty,  and  it  was 
held  that  the  nonresident  alien  children  of  a 
deceased  alien,  who  was  also  a  nonresident, 
could  not  inherit  an  Interest  in  land  in  this 
state  of  which  he  died  seised.  But  that  de- 
cision was  based  upon  sections  2488-2403  of 
the  Revision  of  1860,  wtiich  have  been  held 
in  several  cases  not  to  confer  upon  alien 
nonresidents  of  the  United  States  the  ca- 
pacity to  inherit  real  estate. 

The  chiim  of  the  appellants  that  chapter 
85  of  the  Acts  of  the  22d  General  Assembly 
does  not  apply  to  resident  aliens  cannot  be 
sustained  to  the  extent  claimed.  It  is  true 
It  refers  to  the  right  of  nonresident  aliens  to 
acquire  and  hold  real  estate,  but  the  clause, 
"except  that  the  widow  and  heirs  of  aliens 
who  have  heretofore  acquired  lands  in  this 
state  under  the  laws  thereof  may  hold  such 
lands  by  devise  or  descent  for  a  period  of 
ten  years."  refers  to  widows  and  heirs  of 
aliens,  without  restriction  as  to  the  place  of 
residence  of  the  widows,  the  heirs,  or  the 
aliens.  It  Is  not  material  to  the  acquirement 
of  title  under  that  provision  whether  the 
widow  and  heirs  are  aliens  or  are  nonresi- 
dents, or  whether  the  deceased  alien  was  a 
resldeot.  If  an  alien;  whether  living  here  or 
in  a  foreign  country,  die  seised  of  land  situ- 
ated in  this  state,  his  widow  and  heirs,  wher- 
ever they  may  reside,  and  whether  aliens  or 
not,  may  tate  title  to  the  land  by  devise  or 


descent  The  words  "who  have  heretofore 
acquired  laud  In  this  state"  i-efer,  not  to  the 
"widows  and  heirs,"  but  to  "aliens."  The 
right  is  given  to  the  widow  and  heirs  of 
aliens  to  take  title  after  the  act  took  effect 
when  the  alien  from  whom  they  claim  had 
acquired  the  title  before  the  act  took  effect 
We  conclude  that  the  demurrer  was  prop- 
erly overruled.  The  decree  gave  to  each  of 
the  interveners  an  undivided  one-twelfth  of 
the  land  of  which  the  intestate  died  seised 
for  the  period  of  10  years  only,  and  provided 
for  a  supplemental  decree  in  case  the  land 
was  not  sold  or  the  interveners  did  not  be- 
come residents  of  this  state  within  that  time. 
The  decree  thus  rendered  appears  to  have 
been  authorized  by  the  admitted  facts  of  the 
case  and  the  law  applicable  thereto,  and  it 
l8  affirmed. 


STATE  v.  NEESON. 
(Supreme  Court  of  Iowa.  Oct.  7,  lS9Si.) 

LiQUOK  NriSANCE. 

On  a  trial  for  keeping  a  liquor  nuisance, 
a  deed  of  the  premises  from  defendant  to  his 
wife  would  not  raise  the  presumption  that  she 
was  the  proprietor  of  the  business,  where  it 
appeared  that  defendant  and  his  family  lived 
on  the  premises,  and  that  defendant  conducted 
the  bosiness. 

Appeal  from  dtetrict  court,  Polk  county;  W. 
F.  Connid,  Judge. 
Affirmed. 

W.  S.  Sickman,  for  appellant  Milton  Kem- 
lej,  Atty.  Gen.,  and  Jesse  A.  Miller,  for  the 
State. 

GIVEN,  C.  J.  The  defendant  was  convict- 
ed of  the  crime  of  keeping  a  liquor  nuisance, 
and  judgment  entered  against  him.  from 
which  he  appeals.  Of  the  errors  assigned 
only  two  are  insisted  upon,  namely:  "(1> 
That  the  verdict  is  against  the  weight  of,  and 
unsupported  by,  the  evidence  received  In  this 
case;  (2)  that  the  court  committed  error  In 
refusing  to  receive  In  evldeuce,  on  behalf  of 
the  defendant,  the  deed  offered  in  evidence." 
In  support  of  the  first,  It  Is  argued  that  there 
Is  no  evidence  tending  to  show  that  the  de- 
fendant was  the  pn^rletor  of  the  place  at 
which  liquors  were  sold  In  violation  of  law. 
We  will  not  set  out  nor  discuss  the  evidence. 
It  is  sufficient  to  say  that  In  our  opinion.  It 
fully  warranted  the  Jury  in  finding  thatthede- 
fendant  kept  the  place  In  question.  Defend- 
ant ofllered  In  evidence  a  warranty  deed,  from 
himself  to  his  wife,  conveying  the  property 
in  question,  dated  In  1887,  to  which  plaintifTs 
objection  was  sustained.  Appellant  insists 
that  he  had  a  right  to  prove  ownership  of  the 
property  to  be  In  his  wife,  and  argues  that  a 
legal  presumption  would  arise  from  such  own- 
ership that  his  wife,  and  not  he,  was  the  pro- 
prietor of  the  business  conducted  In  that 
place.  No  such  presumption  could  arise  under 
the  tacts  of  this  cnse.  The  defendant  and  his 
family  occupied  i>arts  of  the  premises  as  a 
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residence,  and  tlie  evidence  leaves  bo  doubt 
but  tbat  the  defendant  was  conducting  the 
business  that  was  there  carried  on.  It  waa 
the  grantor  of  the  deed  who  was  offering  it 
in  evidence,  and,  under  the  uucontroverted 
facts,  the  presumption  claimed  could  not  arise 
as  between  him  and  his  wife.  The  Judgment 
^f  the  district  court  Is  affirmed. 


STATE  V.  PHIPPS. 
(Supreme  Court  of  Iowa.   Oct.  7,  1805.) 
lyoiCTHENT  —  Duplicity  —  Burglaht  —  la- 

STKCITIONS. 

1.  An  indictment  for  burglary,  under  Code, 
5  3801,  chargiujf  that  defendant  brolie  and 
i>ntered  with  intent  to  commit  an  aBsanlt,  and 
that,  after  having  entered,  he  committed  the 
.assault,  is  not  bad  for  duiilicity,  though  Code,  g 
4300.  provides  that  an  indictment  shall  charge 
but  one  offense. 

2.  If  the  instructions  given  covered  the  de- 
fense, defendant  cannot  complain  of  them,  in 
the  absence  of  a  request  for  more  specific  in- 
structions. 

3.  A  request  to  charge  not  applicable  to  the 

testimony  was  properly  denied. 

Appeal  from  district  court,  Boone  county; 
X>.  R.  Hindman,  Judge. 

The  defendant  was  ludicted  for  the  crime 
of  breaJdng  and  eateiiug  a  dwelling  bouse  in 
4:he  nighttime  with  Intent  to  commit  a  pulj- 
llc  offense.  Be  was  convicted,  and  sen- 
tenced to  the  penitentiary  for  a  period  of  16 
niuntbs,  and  appeals.  Affirmed. 

jOTdan  &  Brockett,  for  appellant  Milton 
Bemlejr,  Atty.  Gen.,  and  Jesse  A.  Miller,  for 
the  State. 

KINNE,  J.  1.  The  defendant,  though  joint- 
ly indicted  with  one  George  Pblpps,  was  sep- 
arately tried.  The  indictment  reads  as  fol- 
lows: "The  grand  jury  of  the  county  of 
Boone,  In  the  name  of  and  by  the  authority 
■of  the  state  of  Iowa,  accuse  William  and 
George  Fhipps  of  the  crime  of  burglary,  com- 
mitted as  follows:  Tlie  said  William  Phipps 
and  George  Fhipps,  on  the  2Tth  day  of  Feb- 
ruary, A.  D.  1802,  in  the  nlghttltne  of  said 
day,  in  the  county  of  Boone,  state  of  Iowa, 
(lid  willfully,  unlawfully,  feloniously,  burglari- 
ously, and  with  force  and  arms  break  and 
«nter  the  dwelling  house  of  J.  H.  Gibbons, 
with  the  Intent  then  and  thei*e  to  commit  an 
assanlt  upon  the  said  J.  H.  Gibbons.  And 
the  said  William  Pblpps  and  George  Phipi>8 
did  then  and  there,  after  having  entered  the 
sold  dwelling  house  of  the  said  J.  H.  Glb- 
Irans,  as  aforesaid,  willfully,  unlawfully,  and 
feloniously  assault  the  said  J.  H.  Gibbons, 
be,  the  said  J.  H.  Gibbons,  being  lawfully 
therein.  All  contrary  to  the  statutes  In  such 
eases  made  and  provided."  It  Is  contended 
that  this  indictment  Is  bad  for  duplicity. 
This  indictment  Is  evidently  based  upon  sec- 
tion 3891  of  the  Oode,  which  provides:  "If 
any  person  break  and  enter  any  dwelling 
house  in  the  night  time  with  Intent  to  com- 
iiiit  any  public  offense:  or.  after  havlne  en- 
■tei-ed  with  such  Intent,  break  any  such  dwell- 


ing bouse  in  the  nitrlit  time,  he  shall 
deemed  guilty  of  burglary,  and  shall  be  pi 
Ished  according  to  the  aggravation  of  i 
offense  as  Is  provided  In  the  next  two  » 
tlons."    Our  statute  provides  that  the  indl 
ment  shall  charge  but  one  offense,  exc^t 
case  of  compared  offenses.    Code,  {  4300. 
is  manifest  on  reading  this  Indictment  tl 
It  is  designed  to  and  does  In  fact  cliai 
but   one  offense.    The  crime  charged 
stated  In  the  Indictment  to  be  burglary,  a 
the  act  of  feloniously  breaking  and  enteri 
a  dwelling  house  In  the  nighttime  witb  t 
Inteut  to  commit  a  public  offense  Is  burgis 
under  the  statute  above  quoted.  Doubtle 
the  Indictment  would  have  been  good  wl 
out  so  much  of  it  as  charged  the  commissi 
of  the  assault.    As,  In  any  event,  under 
I  indictment  for  breaking  and  entering  w 
I  the  Intent  to  commit  a  public  oflTeuse, 
would  be  proper  to  show  the  assault  Id  e 
dence.  In  order  to  establish  the  fact  that  i 
intent  was  to  commit  a  public  offense, 
would  appear  that  at  most  that  part  of  t 
Indictment  was  surplusage.    If  the  indi 
*ment  had  been  so  framed  as  to  warrant  t 
conclusion  tbat  it  was  designed  to  chai 
;  the  breaking  and  entering  with  the  lute 
to  commit  a  crime  as  one  offense,  and  t 
actual  commission  of  it  as  another  offense, 
would  be  vulnerable  to  the  objection  mai 
Such,  however,  Is  not  the  fact    We  ha 
'  often  held  that  In  an  Indictment  for  burglai 
;  or  the  breaking  and  entering  a  store  bui, 
Ing,  which  indictment  contained  an  allej 
I  tion  tlifit  the  defendant  after  the  breaki 
and  entering,  did  take,  steal,  and  carry  aw 
goods  from  said  building,  the  charging 
the  larceny  of  the  goods  should  be  treated 
'  mere  sunilusage,  and  that  such  an  indii 
ment  was  not  bad  for  duplicity.  State 
Haydeu,  45  Iowa,  11;  State  v.  Shaffer, 
Iowa.  200,  13  N.  W.  306:  State  v.  BIdiey. 
Iowa,  370.    We  discover  no  reason  for  c 
applying  the  same  rule  in  this  ease.    The  i 
,  tent  of  the  statute  was  to  apprise  the  defeu 
I  ant  of  the  crime  charged  against  him,  ai 
I  that  but  one  crime  should  be  charged  la  t 
I  same  Indictment    The  crime  charged  la  bi 
'  glary.    The  defendant  was  tried  tor  th 
crime  only.    The  Instructions  were  fram 
upon  that  theory,  and  all  of  the  proceedln, 
were  consistent  with  the  Idea  that  the  lndi< 
'  ment  charged  burglary  only.    The  tndit 

ment  is  not  objectionable. 
<    2.  It  Is  contended  that  the  verdict  ts  n 
supported  by  the  evidence.   The  facts  a 
:  voluminous,  and  we  shall  not  undertake 
I  recite  them.    We  have  carefully  exaniia< 
'  the  record,  and  are  satisfied  that  the  verdi 
'  Is  fully  warranted  by  the  evidence, 
i    8.  Error  Is  assigned  In  the  giving  of  tl 
I  twelfth  paragraph  of  the  charge  of  the  coui 
■  We  need  not  set  out  this  InstnictlOD.  It 
I  in  effect  like  an  Instruction  approved  tn  Sta 
V.  Moelchen,  53  Iowa.  316,  5  N.  W.  186,  ai 
Is  unobjectionable. 
4.  Appellant  complains  that  his  theory  < 
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tie  case  was  not  presented  to  the  Juiy.  The 
real  raattei;  relied  upon  was  the  condition  of 
the  defendant  at  tlie  time  he  committed  the 
act.  It  was  claimed  he  was  bo  mach  under 
the  Influence  of  Intoxicants  as  to  be  Incapa- 
ble of  forming  an  Intent.  Proper  Inst'i.'uc- 
tlona  were  given  as  to  that  claim.  The  In- 
structions as  given  covered  properly  the  law 
applicable  to  the  case.  If  the  defendant  did 
Dot  deem  them  full  enough,  he  should  have 
asked  others  more  specific.  He  did  not  do 
w,  and  as  those  given  were  correct,  nud,  as 
wo  thiuk,  were  all  that  were  essential  for 
the  proper  guidance  of  the  Jury,  he  c;\Jiiiot 
now  he  beard  to  complain. 

5.  It  is  also  said  that  the  court  erred  in 
failing  to  Instruct  that  the  evidence  must  es- 
tablish beyond  reasonable  doubt  that  the  In- 
leiit  to  commit  the  alleged  assault  had  been 
found  prior  to,  and  existed  in  the  mind  of  the 
defendant  at  the  time  of,  the  alleged  break- 
ing and  entering.  This  claim  is  an  en-or. 
TIic  jury  were  fully  Instructed,  in  efTect,  as 
appellant  claims  they  should  have  been 
touching  this  matter. 

G.  It  is  urged  that  the  court  should  have 
liiBtnicted  with  reference  to  the  defendant's 
liclit  of  access  to  the  room  occupied  by 
Charles  Gibbons  and  wife,  the  claim  being 
that  he  would  have  the  right  to  pass  through 
the  lower  part  of  the  house  to  that  room 
upon  any  legitimate  business.  No  such  In- 
strnctlon  was  called  for  by  the  testimony. 
Xo  claim  was  made  that  defendant  had  any 
legitimate  business  with  Charles  Gibbons 
and  his  wife  which  required  him  to  pass 
through  the  lower  part  of  the  house.  The 
evidence  falls  to  show  that  any  such  claim 
was  made  at  or  Immediately  prior  to  the 
-time  defendant  broke  In  the  door. 

Other  questions  were  argued,  which  we 
-need  not  speak  of  further  than  to  say  that 
ii]K>u  this  entire  record  we  discover  no  ren- 
-soa  for  disturbing  the  Judgment  below.  Af- 
firmed. 


STATE  V.  PHIPPS  et  a!. 
(Supreme  Court  of  Iowa.    Oct.  7,  1895.) 
Malicious  Injdrt  to  A^rnf au  —  Imdiotmbnt  — 

pROOr  OF  OWNEBSHIF. 

1.  Code,  {  3985,  provldei  tiiat  "if  any  persoti 

*  •    •    destroy,  Injure  or  secrete  any  goods 

*  •  •  he  shall  be  punished,"  etc.  Bdd.  that 
.in  indictment  charging  that  defendants  did  in- 
jure "and"  secrete  certain  property  was  not  bad 
■for  duplicity. 

2.  Under  Code,  §  3985,  making  it  a  criminal 
oEfense  to  destroy,  injare,  or  secrete  any  goods 
or  chattels  of  another,  an  indictment  will  lie  for 
ftccreting  and  Injuring  a  horse,  though  other 
sections  of  the  Code  prohibit  "killing,  maiming, 
and  diflfiiniring  horses,"  and  "tormenting,  beat- 
ing, mutilating  or  overdriving  of  animaiB." 

3.  On  a  trial,  under  Code,  g  3985,  for  mali- 
f-ioiisly  secreting  aud  injuring  a  horse,  it  need 
not  l>e  shown  that  defendants  knew  who  the 
owner  of  the  horse  was.  if  they  acted  with  mal- 
ice towards  whomsoever  might  prove  to  be  the 
■on  iier. 


Appeal  from  district  court.  Boone  county; 
R.  D.  Hlndman,  Judge. 

Defendants  were  Jointly  Indicted  for  the 
crime  of  malicious  mischief.  They  were 
each  convicted  of  the  offense  charged,  and 
appeal  to  this  court.  Affirmed. 

Jordon  &  Brockett,  for  appellants.  Milton 
Remley,  Atty.  Gen.,  and  Jesse  A  Miller,  for 
the  State. 

DEEMER,  J.  The  charging  part  of  the  In- 
dictment Is  as  follows:  "The  suid  William 
Phlpps  and  George  Phipps,  on  the  28th  day 
of  Febi-uary,  A,  D.  1892,  in  the  county  ot 
Boone  and  state  of  Iowa,  did  willfully  aud 
unlawfully  take  and  ride  off  one  horse  and 
one  mare,  the  property  of  Robert  Royster, 
and  then  and  there  did  willfully,  unlawfully, 
and  maliciously  secrete  said  horse  and  mai-e. 
and  did  Injure  said  horse  and  mare  by  rid- 
ing said  horse  and  mare  a  long  distance 
through  the  mud  and  snow,  and  turning 
them  loose  without  food  or  care,  all  without 
the  permission  or  consent  of  said  Robert 
Royster."  This  Indictment  was  drawn  to 
cover  the  offense  described  In  Code.  S  3985. 
which,  so  far  as  material,  Is  as  follows:  "If 
any  person  *  •  •  wilfully  and  mali- 
ciously destroy,  Injure  or  secrete  any  goods, 
chattels  or  valuable  papers  of  another,  he 
shall  be  punished,"  etc.  It  is  insisted  that 
the  indictment  Is  bad  for  duplicity  In  that  It 
charges  (1)  that  defendants  took  and  rode  off 
the  property,  and  did  tben  and  there  secrete 
It;  (2)  that  defendants  took  and  rode  off  the 
horse  and  mare,  and  did  then  and  there  In- 
jure the  same  by  riding  them  a  long  dis- 
tance through  the  mud.  It  will  be  noticed 
that  the  statute  uses  the  words  "destroy.  In- 
jure or  secrete"  dlBjunctlvely.  The  rule  of 
!  the  law  Is  well  settled  that  where  the  words 
are  so  used  the  Indictment  may  cover  them 
conjunctively  without  being  vulnerable  to  the 
chai^  of  duplicity.  State  v.  Cooster,  10 
Iowa,  453;  State  t.  Myers.  Id.  448;  State  t. 
Barrett,  8  Iowa,  536;  State  v.  Dean,  44  Iowa, 
G48;  State  t.  Abrahams.  6  Iowa.  117;  State 
V.  Hockeuberry,  11  Iowa,  2G9;  State  v. 
Baughman,  20  Iowa,  497;  Stevens  T.  Com., 
6  Mete.  (MasaO  241;  State  v.  Paul,  81  Iowa, 
597.  47  N.  W.  773.  The  objection  Is  without 
merit 

2.  It  Is  furthOT  Insisted  that  the  indictment 
charges  no  Indictable  offense.  The  argument 
proceeds  upon  the  theory  that,  as  the  offense 
of  "kUling,  maiming,  and  disfiguring  hors^" 
is  covered  by  a  previous  section  of  the  Code, 
and  the  crime  of  "tormenting,  beating,  de- 
priving of  necessary  sustenance,  mutilating, 
killing,  or  overdriving  of  animals"  by  an- 
other, the  legislature  did  not  Intend  to  cover 
horses  by  the  word  "chattel"  used  In  sec- 
tion 89Ki  before  quoted.  We  do  not  see 
any  force  in  this  argument.  The  term  chat- 
tel is  used  In  its  broadest  sense.  In  section 
3985,  and  undoubtedly  covers  every  kind  of 
IKi'Sonal  property.    There  are  no  words  of 
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qualification  or  limitation  used  In  the  stat- 
ute, and  we  are  not  justified  in  interpolating 
uy. 

3.  Lastly,  it  is  contended  that  the  verdict 
Is  not  supported  by  the  evidence,  because 
there  is  an  entire  absence  of  testimony  tend- 
ing to  show  malice  against  the  owner  of  the 
property.  That  the  proof  must  establish 
such  malice  is  conceded.  A  careful  reading 
of  the  testimony  satisQes  us  that  the  evi- 
dence Is  snfficletit  on  this  point.  True  It  is 
that  the  defendants  did  not,  at  the  time  they 
took  the  horses,  know  who  the  owner  wa& 
But  they  were  bent  on  mischief  against  who- 
ever might  prove  to  be  the  owner,  and  lit- 
tle cared  they  who  he  was.  It  need  not  ap- 
pear that  they  luiew  who  the  owner  was 
in  fact,  if  they  acted  with  malice  towards 
whomsoever  might  prove  to  be  the  owner. 
We  discover  no  prejudicial  error  in  the  rec- 
ord, and  the  Judgment  Is  aflirmed. 


FIRST  M.  B.  CHURCH  IN  FT.  MADISON 
V.  DONNELL. 
rSnnreme  Court  of  Iowa.    Oct.  7,  1895.) 

COKTRICT  —  SUBSCBIPTIOir  —  CONBIOBBATIOX— DS- 
HURBEK. 

1.  A  subscription  paper  to  a  church  fund, 
containins  an  unqualined  promise  to  pay,  was 
redd  to  the  congregation,  and  the  parties  desir- 
ing to  Bubscrit»e  nnnounced  the  amount,  and  the 
Dume  and  amount  were  placed  on  the  list  by 
those  acting. for  the  church,  with  the  consent 
of  said  snbscribers.  EHd,  that  defendant's  aub- 
ecriiition  so  obtained  constituted  a  contract  in 
writing. 

2.  A  written  subscription  imports  a  cousid- 
eraticn. 

3.  A  demurrer  that  the  allegations  of  the 
petition  are  contradictory  and  inconsistent,  if  a 
ground  of  demurrer,  should  point  out  wherein 
the  statements  are  contradictory. 

Appeal  from  district  court,  Lee  county; 
J.  M.  Cas^,  Judge. 

Action  on  a  subscription  for  the  erection  of 
a  church.  Jud^ent  for  the  defendant,  and 
the  plaintiff  appealed.  Reversed. 

T.  B.  Snyder,  for  appellant  O.  0.  Her> 
minghausen,  for  appellee. 

GRANGER,  J.  The  petition,  as  originally 
filed,  asked  to  recovw  on  a  subscription  for 
the  purpose  of  erecting  a  church  and  parson- 
age. A  motion  to  make  the  petition  more 
specific  was  sustained,  and  the  petition  was 
amended  by  showing  that,  at  the  time  of  the 
subscription,  a  paper  was  presented  com- 
mencing, after  the  date,  as  follows:  "We, 
whose  names  are  subscribed  hereto,  agree  to 
pay  the  amount  set  opposite  our  names  for 
the  liquidation  of  the  indebtedness  of  the 
First  M.  E.  Church  in  this  city."  This  Is  fol- 
lowed by  certain  conditions  as  to  payments. 
Among  other  names  to  the  paper  la:  "Mrs. 
Bonuell,  $300.00."  The  date  Is  April  15, 
1888.  Mrs.  Bonnell  is  the  defendant,  her 
name  being  now  Donnoll,  becnime  of  a  »\ih- 
sequent  marriage.    The  petition  contains 


arermente  that  the  church  and  parsons 
were  erected  relying  on  the  sqbscriptioi 
and  a  second  amendment  shows  that  tbe  si 
scrlptlons  were  taken  by  the  sabscripti 
paper  being  read  to  tbe  coi%re«ation,  a 
the  parties  desiring  to  subscribe  would  t 
nounce  tbe  amount,  and  tbe  name  and  aiuoii 
were  placed  on  tbe  list  by  those  actins  i 
tbe  chmrch,  "with  tbe  knowledge  and 
sent  of  said  snliscribers."  The  petition  f 
thcr  shows  that  tbe  defendant  baa  uu 
three  payments  on  said  subscription,  amou 
ing  to  four  dollars.  The  petition  was  til 
May  23, 1893.  and  the  subscriptlwi  was  tnn< 
as  we  have  stated,  April,  15,  1888.  To  t 
petition  thexe  was  a  demurrer;  which  t 
court  sustained,  on  the  groimd  that  the  ; 
tlon  was  barred  by  the  statute  of  Umitatity 
In  so  holding,  tbe  court  evidently  acted 
the  belief  that  tbe  contract  of  snbscripti 
was  verbal  rather  than  in  wriUng.  T 
body  of  the  writing  to  which  defendan 
name  appears  is  an  unqualified  promise 
pay  by  those  whose  names  should  appear  l 
low.  The  petition  states  in  substance,  a 
the  demurrer  admits,  that  the  defendant  > 
thorized  her  name  to  be  placed  to  the  inst 
ment  for  the  payment  of  $300.  It  funl 
shows  that  afterwards  she  recognized  i 
contract  by  making  payments  on  the  si 
scriptlon.  Tbe  promise  to  pay  is  In 
ing,  and  tbe  liability  to  pay  Is  because  i 
name  is  subscribed  thereto.  Defendant  ma 
no  otba*  contract  than  to  pay  because  1 
name  was  subscribed  to  the  written  promi 
She  admits  that  sbe  auttiorized  another 
place  bOT  name  there.  We  regard  tbe  v* 
tract  aa  In  writing.  It  is  well  settled  tl 
an  instrument  Is  valid  when  the  name  of  x 
obligator  Is  placed  to  it  by  authority.  It 
as  if  she  had  placed  her  own  name  to  t 
paper.  The  contract  being  in  writing,  i 
limitation  period  Is  10  years. 

The  demurrer  also  presmted  the  quesri 
of  a  want  of  consideration.  A  contract 
writing  purp4»ts  a  consideration.  Code. 
2113.  University  of  Des  Moines  v.  Ldvii 
stoD,  57  Iowa,  307, 10  N.  W.  738.  If  tbe  qu< 
tlon  of  a  want  of  considautlon  la  present 
it  must  be  by  answer.    See  Code,  {  2114. 

A  further  ground  of  the  demurrer  is  tb 
the  claims  or  allegations  of  the  petitions  a 
contradictory  and  Inconsistent  Without  s;i 
lug  that  such  a  ground  of  demurrer  Is  antb< 
Izcd,  it  Is  sufficient  to  say  that  It  Is  too  lnd« 
nite,  in  not  pointing  out  whertin  the  stai 
ments  are  contradictions  or  inconsistoi 
The  demurrer  should  have  been  overruled 

There  was  another  amendment  to  the  i 
titlon  which  the  court  struck  from  tbe  fib 
of  which  action  C(xnplalnt  is  made,  and  a 
pellee  moves  to  strike  from  tbe  abstract  ct 
tain  affidavits  pertaining  to  such  amendmei 
but,  with  this  disposition  of  the  case,  tbo 
matters  become  Immaterial,  and  they  ne< 
not  be  considered.  The  Judgment  Is  t 
versed. 
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CARBON  T.  CITY  OP  OTTUMWA. 
(Snpreme  Court  of  Iowa.    Oct.  9,  iSSS.) 
Trial  —  lH8TRcoTtosa  —  RsvtE'W  ow  Evidhnck— 

lflSOO:fDCCT  OF  JUKT. 

l-^ioagh  plaintiff  alleged  that  he  fell  Into 
an  "elevator  way,"  it  was  not  error  In  chargios 
to  refer  to  it  as  an  "area  way,"  where  the  el- 
evator occupied  a  part  of  the  area  way,  and  it 
was  not  claimed  that  plaintiff  fell  Into  any  oth- 
er part. 

2.  'Diere  was  evidence  to  show  that  plain- 
tiff, after  the  first  trial  of  hie  cose,  aaid  to  de- 
fendant's attraneya  that  he  did  not  went  to  fur- 
ther proaecnte  the  case:  that  the  verdict  in  bis 
fiiTor  was  unjust;  and  that  he  had  misrepreaent- 
ed  his  injuries.  These  statements  were  sworn 
to,  and  a  new  trial  was  granted.  On  the  sec- 
ond trial,  olaintiff  testified  that  he  did  not  re- 
iitomber  makinff  those  statements  or  that  he 
HifHied  an  affidavit  for  a  new  trial,  and  testified 
tliat  before  the  second  trial  he  was  offered  a  cer- 
tain sum  to  diamiBS  the  case.  Held,  that  the 
sufficiency  of  the  evidence  was  for  the  jury. 

3.  The  fact  that  a  juror  during  the  progress 
of  a  trial  took  measurements  of  the  locality 
where  pl^tift  was  injured  Is  not  ground  for 
new  trial,  where  said  Juror  made  affidavit  that 
he  did  not  consider  said  measurement  in  arriv- 
ing at  a  verdict,  and  did  not  communicate  the 
fact  to  any  other  juror. 

Appeel  from  district  court,  Wapello  comity; 
W.  I.  Babb,  Judge. 

Actum  tor  the  record  of  damages- A)r  a 
persomil  Injury.  Trial  to  a  jury.  Verdict 
and  judgment  for  plaintiff.  Defendant  ap- 
peals. Affinued. 

W.  W.  EppB,  City  Sol.,  and  W.  S.  Coen,  for 
appellant.  Jaques  &  Hunter  and  Mclntlre 
Bt'os.  &  Jamlaon,  for  appellee. 

KIXNE.  J.  1.  Plaintiff  claims  that  be- 
tween the  boura  of  8  and  9  o'clock  In  the 
evening  of  February  3, 1890,  as  he  was  walk- 
ing up  the  sidewalk  in  front  of  the  Second 
street  side  of  what  Is  known,  as  the  "Pariis 
Building,"  In  the  city  of  Ottmnwa,  and  in  the 
exercise  of  due  care,  the  night  being  dark 
and  foggy,  he  stepped  Into  an  opening  In  said 
walk  near  the  rear  end  of  said  building, 
and  fell  down  an  elevator  way,  a  distance  of 
seven  or  eight  feet,  sustaining  from  said  fall 
groat  and  permanent  injuries;  that  the  de- 
fendant bad  knowledge  of  the  condition  of 
said  walk.  Damages  are  prayed  for  In  the 
sum  of  $3,000,  Including  expenses  of  nursing, 
medicine,  and  medical  attendance.  The  de- 
fendant denies  all  of  the  allegations  of  the  pe- 
tition, and  says  that  plaintiff's  Injuries,  If 
any,  were  received  by  plaintiff  on  account  of 
his  negligence  and  want  of  care.  The  Jury 
returned  a  verdict  for  $800,  upon  which  Judg- 
ment was  entered. 

2.  Many  errors  are  assigned  upon  the  giv- 
ing and  refusing  to  give  Instructions.  We 
shall  not  undertake  to  consider  all  of  them 
in  detail.  Generally,  we  may  say  we  have 
carefully  examined  all  of  thecomplalntsmade 
in  regard  to  such  rulings,  and  discover  no  er- 
ror. The  Instructions  given  embraced  very 
fully  and  fairly  the  law  touching  every  ques- 
tion raised  in  the  case,  and  we  have  rarely 


met  with  a  better  chatge  than  that  giren  by 
the  court  in  this  case. 

Complaint  is  made  that  the  court,  in  an  in- 
struction given,  spoke  ot  the  opening  Into 
which  plaintiff  fell  as  an  "area  way"  instead 
of  an  "elevator  way."  The  evidence  shows, 
without  conflict,  that  there  was  an  area  way 
20  or  more  feet  in  length  alongside  of  the 
building  in  question,  of  which  4  or  5  feet  at 
the  rear  end  was  used  as  an  elevator  way. 
It  is  said  that  the  petition  charges  that  plain- 
tiff fell  into  this  elevator  way,  and  the  Instruc- 
tion should  have  been  limited  to  that  portion 
of  the  area  way.  The  Instruction  complained 
of  relates  only  to  the  question  of  contributory 
negligence.  In  other  Instructions  given,  the 
Jury  are  told  what  they  must  find  to  entitle 
plaintiff  to  recover.  Moreover,  there  Is  no 
claim  that  plaintiff  fell  into  any  other  part  of 
the  area  way  except  that  which  was  occupied 
by  this  elevator  way.  The  whole  opening 
was  an  area  way,  a  portion  of  which  only 
was  used  for  elevator  purposes.  The  objec- 
tlMi  to  this  instruction,  in  view  of  others 
which  were  given.  Is  exceedingly  technical 
and  without  merit. 

3.  The  real  controversy  in  this  case  Is  as  to 
whether  the  verdict  Is  sustained  by  the  testi- 
mony. It  appeared  that  shortly  after  his  in- 
jury was  received,  plaintiff  entered  into  a 
written  contract  with  his  attorney  and  physi- 
cian whereby  each  of  them  was  to  receive 
one-third  of  the  sum  which  might  be  recov- 
ered from  the  city,  and  the  plaintiff  was  to 
receive  the  remaining  third;  that  this  case 
was  tried  twice  In  the  district  court;  that  at 
the  first  trial  plaintiff  testified  that  his  shoul- 
der was  stiff,  and  that  he  could  not  raise  his 
arm  above  a  line  parallel  to  his  shoulder. 
On  the  last  trial  there  was  evidence  tending 
to  show  that  plaintiff,  prior  thereto,  and  after 
the  first  trial,  had  sought  the  attorneys  for 
the  defendant,  and  bad  said.  In  their  pres- 
ence and  In  the  presence  of  others,  that  he 
did  not  want  to  further  prosecute  the  case; 
that,  before  he  had  signed  the  aforesaid  con- 
tract, be  had  no  thought  of  suing  the  city; 
that  the  verdict  upon  the  first  trial  {$700) 
was  wrong  and  unjust;  that  he  said  he  had 
made  his  shoulder  stiff,  when  In  fact  It  was 
not  so.  These  and  other  statements  were 
sworn  to  by  plaintiff,  and  made  the  basis 
upon  which  a  new  trial  was  asked.  A  new 
trial  was  granted,  and,  on  the  last  hearing, 
plaintiff  testified  tliat  he  did  not  remember 
that  be  made  such  statements.  On  the  last 
trial  the  court  instructed  the  Jury  to  disregard 
the  fact  that  plaintiff  had  made  the  contract 
heretofore  mentioned,  but  all  of  the  other 
facts  mentioned  were  considered  by  the  Jury. 
It  Is  said:  "If  tbla  Judgment  Is  permitted  to 
stand,  then  this  court  would  in  effect  say: 
'Notwithstanding  that  plaintiff  had  said  dis- 
tinctly and  clearly  and  deliberately  that  it 
was  wrong  and  unjust,  and  should  be  set 
aside,  nevertheless  we  will  aUow  the  Judg- 
ment to  stand  against  the  plaintiff's  Judg- 
ment and  choice  in  the  matter.'"   Ho  such 
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result  would  follow  an  afflrmance  of  the  last 
judgment  After  it  Is  claimed  that  plaintiff 
made  the  statemoits  to  which  we  hare  refer- 
red, the  cause  came  on  for  trial,  was  tried, 
and  plaintiff  not  only  was  a  witness  on  bis 
own  behalf,  but  testified  that  he  did  not  re- 
membertbestatementslt  was  claimed  be  bad 
made  after  the  first  trial,  nor  did  be  remem- 
ber having  signed  the  affldavit  for  a  new 
trial.  He  also  testified  that  he  had  been 
offered  $25  within  two  weeks  before  the  last 
trial  if  he  would  si^  a  paper  dismissing  the 
ease,  and  that  be  did  not  sign  It.  It  thus 
plainly  appears  that  whatever  plaintiff's  feel- 
ings as  to  dismissing  the  case  and  ending  the 
litigation  were  at  the  time  It  Is  claimed  he 
made  the  statements  heretofore  referred  to, 
and  signed  the  affidavit  for  a  new  trial,  he 
was.  within  two  weeks  of  the  last  trial,  re- 
fusing to  dismiss  his  case,  and  on  the  last 
trial  denying  any  recollection  of  having  said 
wliat  he  Is  charged  with  saying  about  the 
time  It  is  alleged  he  swore  to  the  affidavit 
for  a  new  trial.  These  matters  were  before 
the  Jury.  They  saw  plaintiff  and  all  of  the 
other  witnesses.  They  obsen-ed  their  con- 
duct Upi>n  many  questions  the  testimony 
was  conflicting.  It  may  be  admitted  that  the 
case  presents  some  veiT  peculiar  situations. 
It  may  be  that  as  Jurors  we  should  have 
reached  a  different  result  Still,  In  view  of 
all  the  testimony,  we  cannot  say  that  the  jury 
were  not  Justified  In  finding  as  they  did. 
Two  Juries  and  two  trial  Judges  have  passed 
upon  this  case.  The  same  result  has  twice 
been  reached,  and  the  last  time  after  an  ex- 
haustive trial.  Under  these  circumstances, 
we  are  not  warranted  in  disturbing  this  Judg- 
ment for  want  of  support  in  the  evidence. 

4.  It  la  urged  that  the  alleged  defect  In  the 
walk  did  not  In  fact  exist,  or.  If  It  did,  that 
it  is  not  aliown  that  the  city  had  notice  of  It 
While  upon  both  points  there  Is  a  conflict  In 
the  teistimony,  still  there  was  sufficient  evi- 
dence to  warrant  the  Jury  in  finding  as  it  did. 

3.  One  of  the  grounds  urged  for  a  new  trial 
is  the  fact  that  Harvey  A.  ililler,  one  of  the 
Jurors  npon  the  last  trial,  while  the  trial  of 
said  cause  was  in  progress,  measured  the 
length  of  the  rods  ai-ound  the  railing  at  the 
point  where  it  is  claimed  plaintiff  fell  into 
the  opening.  This  Juror,  under  oath,  says  he 
did  not  consider  the  measuremeut  he  had  tak- 
en in  arriving  at  his  verdict,  nor  did  he  com- 
municate the  fact  to  any  member  of  the  Jury. 
It  further  appeared  that  the  distance  as  as- 
certained upon  ills  measurement  was  about 
the  same  as  that  testified  to  by  one  of  the 
defendant's  witnesses.  It  may  be  admitted 
that  the  act  of  the  Juror  was  lyrong.  It  Is 
not,  however,  every  act  of  misconduct  of  a 
juror  which  will  wan-ant  a  court  In  Betting 
aside  a  verdict.  It  should  be  made  to  appear 
that  the  misconduct  prejudiced  the  complain- 
ing party.  The  circumstances  disclosed 
should  be  such  as  to  satisfy  the  trlni  cnuit 
that  a  fair  and  Impartial  trial  lin^  not  been 
bad.    Stater.  Accola,  11  Iowa.  ::4;>;  Hail- v. 


Uobison,  25  Iowa,  91;  MUIerv.  Root  77  Iowa. 
545,  42  N.  W.  502;  Truman  T.  Btehop,  8S 
Iowa,  702,  50  N.  W.  278;  McComb  v.  Insur- 
ance Co.,  83  Iowa,  251,  48  N.  W.  1038;  Perry 
V.  Cottlngbam,  63  Iowa,  42,  18  N.  W.  CSiK 
While  such  acts  of  Jurors  are  to  be  condemn- 
i  ed,  and  while  they  have  no  right  to  institute 
I  an  Investigation  into  the  facts  of  the  cast- 
I  outside  of  those  properly  placed  In  evldem  e 
before  them,  still,  when,  as  in  this  case,  there 
is  nothing  to  show  that  the  misconduct  in  any- 
way operated  to  defendant's  prejudice,  we 
should  not  be  Justified  In  disturbing  this 
Judgment  on  account  of  this  unauthorized 
i  and  Improper  act  of  the  Juror. 

6.  •  Many  other  errors  are  asslgued.  We 
have  fully  considered  all  of  the  questions 
thus  raised,  and  discover  no  prejudicial  error 
la  the  rulings  complained  of.  Affirmed. 


KLINDT  V.  HIGGINS  et  aL 

(Supreme  Court  of  Iowa.    Oct  9,  1895.) 

Fathbxt  to  Aobnt— Effect. 

Where  the  makers  pay  Interest  on  their 
note  to  a  person  without  production  of  the  uote. 
the  fact  that  the  note  is  payable  at  such  person's 
office,  and  that  interest  thus  paid  is  nerer  again 
demanded,  doe?  not  authorize  the  makers  to 
pay  the  principal  of  the  note  to  such  person  as 
agent  of  the  holder. 

Appeal  from  district  court,  Des  Moines 
county;  James  D.  Smythe,  Judge. 

Plaintiff  brings  this  action  In  equity  to  re- 
cover upon  a  promissory  note  executed  Au- 
gust 4,  1SS8,  by  the  defendants,  for  ^Sixt. 
payable  to  Marlah  Decker  or  order,  on  or  h<f- 
fore  three  years  after  date,  "at  the  office  of 
Theo.  Guellch,  in  Burlington,  Iowa,  •  •  • 
with  8  per  cent,  per  annum,  payable  annual- 
ly," and  for  decree  foreclosing  a  mortgage 
given  to  secure  the  payment  of  said  note. 
Defendants  answered,  denying  any  Indehteil- 
ness,  and  alleging  that  they  had  fully  i>aid 
said  note  to  Theodore  Guellch.  the  agent  and 
attorney  for  the  owner  of  said  note,  duly  au- 
thorized to  receive  such  payment;  also  tli^it 
the  plaintiff  held  said  Guellch  out  as  her  nl- 
tomey  and  agent  for  the  purpose  of  receiv- 
ing payment  of  saM  note,  wherefore  slie  b: 
now  estopped  from  denying  such  ageucy  ant) 
authority.  By  way  of  ci-oss  petition  defend- 
ants asked,  upon  the  facts  alleged,  for  the 
surrender  and  cancellation  of  said  uote  and 
mortgage.  Plaintiff,  In  answer  to  the  cpns.s 
bill,  avers  that  she  bought  the  note  and  mort- 
gage from  the  administrator  of  Maiiah  Deck- 
er; that  she  retained  possession  thereof,  "ex- 
cept when  they  were  In  possession  of  said 
Guellch,  about  August,  1802,  when  she  left 
them  for  collection  of  Interest."  She  denies 
that  Guellch  was  her  agent  and  attorney,  ex- 
cept for  the  collection  of  Interest,  and  denies 
tliat  the  note  has  been  paid,  or  any  part  there- 
of, except  interest.  Decree  was  entered  Id 
favor  of  the  piaintlff  for  $712.40,  Including 
?41.!K>  attorney's  fees,  and  for  costs.  De- 
fendants api>enl.  Affirmed. 
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T.  J.  Trulock  and  Stutsman  &  Stotsman, 
for  appetlaatB.  Power  &  Huston,  for  appel- 
lee. 

GIVEN,  C.  J.  1.  There  1b  no  question  but 
tbat  the  defendants  did  pay  the  full  amount 
of  the  notes  sued  upon  to  Theodore  Guellch. 
The  sole  contentions  are  whether  Guellch  had 
authority  from  the  plaintiff  to  receive  such 
payments,  and  whether,  under  the  facts,  the 
plaiatifF  is  now  estopped  from  denying  that 
be  bad  such  authority.  Theodore  Guellch, 
an  attorney  at  law,  was  engaged  in  the  law, 
real-estate,  loan,  and  collection  business.  He 
received  sums  of  money  left  with  him  for  in- 
vestment, and  Invested  the  same  in  the  name 
of  his  clients,  keeping  proper  accounts  tbei'e- 
of  in  his  books.  On  August  4,  1888,  he  ne- 
gotiated a  loan  of  $800  to  the  defendants  for 
Mariah  Decker,  taking  from  the  defendants 
the  note  in  suit,  and  a  mortgage  upon  their 
homestead  to  secure  the  payment  of  the 
stame.  On  August  4,  1889,  defendants  paid 
to  Guellch,  at  his  office,  the  interest  to  that 
(late.  On  October  21,  1889,  the  plaintiff 
transferred  to  Mr.  Guellch  a  deposit  of  $1,- 
9oO,  which  she  had  in  bank,  for  the  purpose 
of  havins  said  money  invested  by  Mr.  Gue- 
llch for  her.  Of  this  sum  Mr.  Guelich  made 
several  loans  for  the  plaintiff.  Mariah  Deck- 
er haTlng  died,  the  note  in  suit  came  Into  the 
hands  of  her  administrator,  who,  desiring  to 
have  the  money  thereon,  did,  on  the  2d  day 
of  Decemt)er,  1889,  Indorse  said  note  to  the 
plaintiff,  Guelich  then  paying  to  him  $816.75 
of  said  money  of  the  plaintiff's  therefor.  On 
February  Q,  1890,  Guellch  rendered  a  state- 
ment to  plaintiff,  showing  the  investments 
made  by  him  of  her  money,  including  the 
Hlggins  note  and  mortgage.  On,  or  soon 
after,  the  maturity  of  interest  each  year  the 
defendants  paid  the  same  to  Guelich  at  his 
office,  taking  his  receipts  therefor.  They  al- 
so paid  to  him  sums  at  different  times  equal 
to  the  foil  amount  of  principal.  Shortly  be- 
fore the  maturity  of  the  note  tbey  received 
notice  from  Guelich  of  the  time  It  would 
mature,  and  on  August  29,  1892,  tbey  paid 
to  him,  at  bis  office,  $172,  taking  bis  receipt 
therefor.  Plaintiff  testilies  that  she  was  ad- 
vised by  others  "to  place  my  money  with 
Guellch  to  loan,— to  take  care  of  it  for  me. 
I  was  to  have  seven  per  cent,  and  supposed 
be  WS8  to  have  all  over  that.  •  •  •  When 
I  say  I  took  my  money  to  Gnelich  to  loan, 
I  did  not  mean  be  should  keep  it  loaned 
always;  that  he  should  ioau  it  out  then." 
It  is  apparent  that  the  placing  of  the  money 
was  left  to  the  discretion  of  Guellch,  that 
there  was  no  limit  as  to  the  time  for  which 
loans  should  be  made,  and  that  Guellch  was 
to  have  all  that  be  should  receive  over  7  per 
cent  aa  compensation.  The  purchase  of  this 
note  and  the  payments  of  Interest  were  duly 
reported  by  Onellch  to  the  plaintiff,  and  it 
appeara  that  soon  after  the  maturity  of  each 
year's  interest  she  took  the  note  with  her, 
and  called  upon  Oiiellcb  for  the  interest,  as 


she  says:  "Because  I  knew  the  people  got 
their  money  there,  and  they  would  go  there 
to  pay  my  Interest,  and  I  went  to  get  It. 
•  •  •  The  pei-sons  that  borrowed  the  mon- 
ey would  pay  the  iuterest  for  the  loan  of  the 
money;  tliut  Mr.  Guelich  loaned  it  to  them, 
and  parties  would  go  there  to  pay;  and  1 
went  there  to  get  my  iuterest.  1  talked  with 
Guelich  about  IV  Guelioli's  books  show  the 
different  transactions  in  account  with  plain- 
tiff, the  payments  of  interest  and  principal 
made  by  the  defendants,  and  that  the  interest 
received,  less  1  per  cent,  was  paid  to  plain- 
tiff; but  It  does  not  appear  that  Guellch  ac- 
counted to  the  plaintiff  for  the  payments  of 
principal,  nor  that  the  plaintiff  ever  demand- 
ed or  desired  the  imyment  of  the  principal. 
Plaintiff  testifies:  "I  got  the  interest  three 
times.  I  weut  there  to  the  otfice  to  get  it 
the  first  two  years.  I  weut  the  other  years, 
but  did  not  get  It  the  last  year.  I  didn't  get 
it,  but  got  It  afterwards,  as  I  have  explained. 
I  went  for  my  Interest  two  days  after  It  was 
due,  and  Guellch  said  it  wasn't  there,  and 
for  me  to  leav^xay  note.  I  went  down  again 
Liefore  be  got  my  interest,  and  still  he  didn't 
have  It,  and  then  be  sent  the  check."  This, 
we  understand,  relates  to  the  interest  due 
August  4,  1S92,  while  the  final  payment  was 
not  made  until  August  29th.  Plaintiff  does 
not  state,  nor  does  it  otherwise  appear,  that 
she  demanded  or  desired  that  the  principal 
should  be  paid  to  her.  The  fair  Inference 
from  the  testimony  la  that  she  intended  that 
the  principal  should  be  reinvested  by  Mr. 
Guellch  for  her  when  it  was  paid  to  him; 
hence  it  Is  that  Guellcb,  though  charging 
himself  with  the  payments  of  principal  made 
to  him,  did  not  turn  the  same  over  to  the 
plaintiff.  The  note  was  not  produced  at  the 
time  either  of  the  payments  was  made,  but 
receipts  were  given  therefor  by  Guelich.  At 
the  time  of  the  last  payment  the  note  was 
In  the  hands  of  Guelich,  but  W.  H.  Hlggtns 
testifies:  "I  didn't  see  it.  Guellch  told  me  he- 
would  have  Mrs.  KUndt  come  to  cancel  the 
mortgage  at  the  courthouse,  and  be  would 
then  give  me  the  note  and  mortgage  together. 
I  asked  him  for  the  note.  He  said  he  bad  It. 
I  called  for  It  afterwards.  He  said  Mrs. 
Klindt  had  not  been  down,  and  told  me  to< 
call  again."  He  further  testifies  that  Gue- 
llch wrote  a  postal  card,  which  he  (Higgins) 
mailed  to  Mrs.  KUndt,  to  come  down;  that 
be  saw  Quelieh  afterwards,  and  he  said  tt 
was  strange  that  she  did  not  come,  and  that 
he  would  see  her.  This  he  says  occurred  just 
before  Ouelich's  death.  Mr.  Higgins  testifies 
to  statements  of  Gnelich's,  made  at  the  time- 
the  note  was  given,  to  the  effect  that  he  had 
charge  of  the  collection  of  Mariah  Decker's 
money,  and  that  the  money  was  to  be  paid 
to  him.  The  plahitifC  and  the  defendants 
were  strangers  to  each  other,  and  never  met 
until  after  the  death  of  Mr.  Guellch,  when 
plaintiff,  learning  from  the  books  of  Gnellchi 
that  the  principal  had  been  paid  to  blm,  call- 
ed upon  the  defendants.    The  defendanta,. 
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Mrs.  Bertha  Smith,  and  plaintiff  were  ex- 
amined as  to  what  passed  at  this  Interview, 
defendaiitB  claiming  that  the  plaintiff  did  not 
deny  the  authority  of  Guelich  to  collect  the 
money,  that  she  admitted  tliat  sbe  knew  that 
It  had  been  paid,  and  that  the  note  was  In  the 
hands  of  Guelich  at  the  time  of  the  last  pay- 
ment. We  are  satisfied  from  this  testimony 
that  plaintiff  neither  admitted  nor  denied  the 
authority  of  Guelich,  and  that  what  she  said 
as  to  knowing  of  the  payment  was  because  of 
what  she  had  learned  from  the  books  of  Gue- 
lich since  his  death.  There  is  no  question, 
we  think,  but  that  the  note  was  in  Guell<di'B 
hands  at  the  time  of  the  last  payment,  and  it 
was  because  of  this  fact  tliat  the  decree  was 
rendered  for  the  amount  appearing  to  be 
due  upon  the  face  of  the  note,  less  that  last 
payment  of  $172. 

2.  Plaintiff  cites  and  relies  upon  Englert 
T.  White  (Iowa)  60  N.  W.  224,— a  case  in- 
volving the  question  of  Guellch's  agency  in 
a  similar  transaction  to  that  under  considera- 
tion. In  that  case  the  defense  was  payment 
to  Guelich  as  the  authorizetf  agent  of  the 
plaintiff.  The  facts  relied  upon  as  establish- 
in?:  the  agency  were  these:  "That  the  note 
was  payable  at  the  office  of  Guelich,  He 
alone  demanded  payment  of  It  His  book 
of  account  shows  that  he  was  receiving  tbe 
money  on  her  account  from  various  persons, 
and  paying  it  to  her,  and  on  loans  made  for 
her."  It  was  held  that  these  facts  did  not 
establish  the  alleged  agency.  Appellants  In- 
sist that  this  case  Is  not  authority  oq  the 
question  of  agency,  for  that  the  facts  are 
dissimilar.  It  Is  said  that  In  that  case  Gue- 
lich received  bis  commission  from  the  bor- 
rower, while  In  this  he  received  it  from  the 
plaintiff,  the  lender.  In  that  case  the  bor- 
rower paid  Guelich  $12  to  procure  the  loan, 
while  in  this  the  borrower  paid  1  per  cent, 
interest  greater  than  the  lender  required, 
which  Guelich  retained  as  his  compensation. 
In  the  one  case  the  borrower  paid  Guelich 
directly  for  procuring  the  loan,  and  in  the 
other  Indirectly  In  the  way  of  Interest.  Aside 
from  this  there  is  no  distinction  whatever  In 
the  facts  of  the  two  cases  as  bearing  upon 
the  question  whether  Guelich  was  authorized 
to  receive  payments  of  the  principal.  We 
think  the  defendants  have  failed  to  establish 
the  alleged  agency. 

3.  It  is  not  questioned  but  that,  if  the 
plaintiff,  by  her  conduct,  gave  the  defendants 
reason  to  believe  that  Guelich  had  authority 
to  receive  payment  of  the  principal,  and  that, 
acting  upon  that  belief,  they  mad©  the  pay- 
ments to  him,  the  plaintiff  will  not  now  be 
heard  to  deny  that  Guelich  was  so  author- 
ized. Plaintiff  and  defendants  were  entire 
strangers,  and  never  had  any  communica- 
tion with  each  other  until  after  the  death  of 
Mr.  Guelich.  Defendants  did  not  know  who 
held  their  note  until  they  received  the  no- 
tice, from  Guelich,  of  the  time  it  would  fall 
due.  They  had  no  reason  to  suppose  that  the 
awnei  of  the  note  had  any  knowledge  of 


the  verbal  arrangements  made  with  Gueltd 
at  the  time  the  note  was  given.  Tbe  onl; 
facts  appearing  that  coold  have  tended  t 
lead  defendants  to  so  believe  Is  that  the  not 
was  payable  at  Gnelich's  office,  and  tha 
they  were  n^er  called  upon  to  pay  Interei 
after  paying  it  to  Guelich.  Tliat  the  not 
was  payable  at  Guellch's  office  did  not  ai 
thorize  him  to  receive  pf^ments,  nor  wai 
rant  tbe  belief  that  he  was  so  autborizet 
Ttiat  no  demand  was  made  for  the  paymei 
of  Interest  after  payment  thereof  to  Gu^ci 
Justified  defendants  In  believing  that  tl: 
money  had  reached  the  proper  person.  Pa 
sibly  this  fact  might  Justify  tbe  belief  thi 
Guelich  was  authorized  to  collect  tbe  Inte 
est,  but  tills  we  do  not  determine;  as  tbei 
is  no  controv^y  as  to  the  interest.  Def«n< 
ants  had  put  their  negotiable  pTDmiasoi 
note  Into  circulation,  and  made  imymen 
upon  It  to  Guelich  without  tiie  production  i 
the  note,  and  without  any  evidence  oC  h 
authority,  other  than  that  the  note  was  pa 
able  at  his  office,  and  that  no  demand  wi 
made  for  the  payment  of  orerdue  lnta% 
previously  paid  to  him.  These  ware  n 
sufficient  reasons  for  beHerlng  that  tbe  own 
of  tbe  note  had  authorlEed  Guelich  to  ccdle 
the  principal.  To  constitute  an  estopp* 
the  conduct  of  the  plaintiff  must  have  be< 
clearly  inconsistent  with  the  claim  whli 
she  now  makes,  namely,  that  Guelich  had  i 
authority  to  receive  the  principal.  Lncas 
Hart,  5  Iowa,  415.  That  she  called  upon  ai 
received  the  Interest  paid  to  Guelldi  la  n 
"clearly  inconsistent"  with  the  claim  that  I 
had  no  authority  to  receive  the  princlpj 
Defendants  cite  Sax  v.  Drake,  69  Iowa,  7t 
28  N.  W.  423.  In  that  case  the  paymen 
were  made  to  Briscoe,  tbe  payee  named 
tbe  note,  without  notice  that  the  note  b 
been  transferred  to  Sax,  and  with  knov 
edge,  on  the  part  of  Sax,  that  Drake  w 
making  the  payments  und»  tbe  sappositit 
that  they  were  good,  and  that  be  might  p: 
Briscoe  the  principal  when  due.  The  cou 
held  that  Sax  intended  to  collect  the  wbc 
note  through  Briscoe,  but  the  difference 
tbe  facts  of  that  case  and  tills  are  apparei 
Our  conclusion  is  that  the  decree  of  the  d: 
trlct  court  Is  correct,  and  it  Is  therefore  i 
firmed. 


NEIMEYER  T.  WEYERHAEUSER  et  aL 

(Supreme  Court  of  Iowa.  Oct.  S,  1885.) 
Injubt  to  Emplotb— Rrview  ost  Apfeai- 

1.  A  mill  owner,'  who,  retalnini;  charge 
the  running  of  the  machinery  in  his  mill,  co 
tracts  with  another  to  do  the  manaal  lab* 
knowing  tliat  such  person  will  have  to  emni 
others,  will  be  liable  for  injnry  to  an  empio 
of  such  contractor,  resultiag  from  defects 
the  machioery. 

2.  An  assignment  of  error  not  supported  1 
argument  will  not  be  considered. 

Appeal  from  district  court,  Scott  coont 
P.  B.  Wolfe,  Judge. 
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Actlcm  for  penonal  Injnrles.  The  court  di- 
rected a  verdict  for  tbe  defendants.  The 
plainttfl  sjipealed.  BevetBed. 

D.  B.  Nash  and  Bubbell  &  HabbelU  for  ap- 
pellant Cook  &  Dodfie,  tor  appellees 

tiRANGBR,  J.  The  plaintiff  la  a  minor, 
and  anea  hy  his  next  friend.  The  defendant 
firm  is  ttie  owner  and  operator  of  a  sawmill 
for  the  ssneral  maanfactore  of  Ivmber,  In 
which  is  Included  the  manntactvre  at  shin- 
gles. The  motlTe  power  of  the  entire  mill  la 
a  iteam  engine.  The  record,  sa  to  facts,  la 
by  sUpnlatlon;  the  actual  facts  in  some  In- 
stances appoarliMS,  and  in  others  what  the 
e^ence  pgiaut  fiude  (sOiows.  The  idalntlff 
was  an  employ^  In  the  shingle  department  of 
the  mill,  and  when  oogaged  in  clearing  away 
the  shavings  and  dust  from  the  saw  his  hand 
was  canght  and  Injured,  and  thU  action  is 
for  damage  sostained.  The  foUowiug,  from 
the  stlpotetloD,  will  idxm  s<»ne  of  the  im- 
portant facts  as  concisely  as  they  could  other- 
wise be  stated:  "(14)  That  In  the  process  of 
manufactqring  shingles  the  material  passed 
through  several  stages  of  preparation  and  fin* 
laAi,  the  dilDgle  logs  bdng,  by  madilnety,  first 
cot  IntD  coble  Conn;  thence  cnt  into  shingle 
blocks;  tbence  transferred  by  madiinoy  to 
the  lAlngle^tlng  mai^dne,  1^  means  of 
whlcb  tbe  shingle  blocks  were  cnt  Into  shin- 
gles; thence  the  lUngtes  passed  to  the  floor 
beneath,  where  they  were  sorted  and  packed 
in  sblngle-packlng  racks;  such  racks  being 
implements  bdonglng  to  ttie  saw  mill  for  that 
pnrpoaet.  (HQ  Tbat  opentiTes»  at  a  fixed  com- 
pensatloo  per  day,  by  means  of  madilnery 
and  apidlanoes,  iNoformed  the  work  ot  tbe 
g^eral  manufacture  ct  lumber.  Including 
tlibse  engaged  In  the  cubing  of  diingle  logs 
and  cutting  tbe  same  Into  shb^cle  blocks  and 
transferring  them  to  tbe  shlngle-cutting  ma- 
chine. (lA)  Tbat  the  particnlar  wcoic  to  be 
pei'formed  after  tbe  flfain^e  Uocks  reached  tbe 
shingle-cutting  madiine  was,  substantially: 
First,  the  picking  up  of  eatb  several  block, 
and  pladBg  tbe  same  upon  the  shbvle-Uodc 
carriage  table,  and  applying  such  block  to  the 
shlD^MUttlBg  saw,  the  shingles  passing  to 
the  roofls  below  as  fast  as  cat,  upon  an  in- 
dined  ptauae;  second,  the  sorting  and  packing 
of  Ibe  sblngles  In  eblngle-ptcking  racks  afbre- 
mentloned;  fhlrd,  the  cteanlng  awar  oC  the 
shavings  and  sawdust  from  the  sUngle-catting 
madiine  and  saw  and  saw  teefh;  fourth,  the 
BtarUng  and  stopping  of  tbe  motlta  of  Ibe 
machlneiyt  by  means  ot  Ibe  lever  appliance, 
and  tbe  movement  cA  the  vertical  lero  In  the 
mamier  herdnbefore  described,  as  occasion  ie> 
quired.  That,  as  tUs  work  required  the  serv- 
ices of  more  than  <me  person,  Louis  Kessler. 
mentloaed  In  tbe  pleading,  under  a  verbal 
agreement  or  understanding  by  htm  with  tbe 
defendant!^  slmi^  nndertoid^  to  perform  said 
work  by  blmedf  and  1^  others  wb«n  be 
Bhoold  employ  to  assist  talm,  and  pay  tor  their 
services,  and  received  from  defendanta  a  fixed 

V.64N.W.UU.13— 27 


sum  per  thousand  shingles  which  he  afaould  so 
cut,  sort,  and  pack  into  shingle-packing  racks, 
as  oompensation  therefor.  That  undra*  such 
agreement  or  undOTstandlng  It  was  oontem- 
I^ted  by  aald  Kessler,  as  also  by  defendants, 
that  he,  Kessler,  would  necessarily  employ 
others,  at  his  own  expense,  to  aaslBt  him  In  the 
perfOTmance  of  said  wwk,  and  that  sudi  as- 
sistants would  be  chiefly  boya  That  defend- 
ants also,  prior  to  the  happening  of  the  Injury, 
had  knowledge  of  the  fact  that  said  Kessler 
employed  boys  to  assist  him  In  the  sorting  and 
packing  of  the  shinies,  and  in  cleaning  away 
the  shavings  and  sawdust  from  the  shlngle- 
cnttlng  machine  and  saw  and  saw  teeth.  That 
the  evidence  shows,  [Rlma  fScle,  that  about 
the  12th  day  of  May,  1890,  Otto  Neimeyer^the 
plalntitE,  who  was  then  twelve  years  and  ten 
months  old,  began  to  aastst  said  Louis  Kessler 
In  the  work  of  deaning  away  the  diavings 
and  sawdust  from  tbe  sblngle-cntting  machine 
and  saw,  at  his,  said  Kessler's  request,  and 
for  a  compoisatlbn  to  be  paid  bfm  by  said 
Keealer.  That  on  tin  fourth  day  of  bis  said 
empl<7ment  said  Kessler  for  the  first  time 
requested  him  to  desn  away  tbe  sbavlngsand 
sawdust  which  bad  acmmulated  directly  be- 
neath tiie  saw  and  saw  teeth  In  and  upon  the 
under  curvature  of  tbe  iron  saw  guard  extmd- 
ing  along  the  east  side  of  the  shlnglfr-machlne 
framework.  Ttaat  in  order  to  ivoperly  dean 
away  such  diavings  and  sawdnst  it  was  nec- 
essary to  kned  down  beneath  the  shlngle- 
cDtting  saw,  and  reach  tba  left  arm  and  hand 
dIagonaUy  upward  to  tbe  under  Me  ot  tbe 
saw  and  saw  teeth,  and  by  a  motion  of  the 
hand  and  Jtngers  brash  away  tbe  sliavlugs 
(md  sawdmL  That  said  Kessler,  at  tbe  time 
of  so  requesting  said  Otto  to  do  said  wwk, 
kneeHed  down  by  tbe  saw,  and  placed  his  left 
arm  and  hand  diagonally  upward  to  the  under 
portion  of  the  saw  and  saw  teeth,  and  then 
showed  said  Otto  the  place  where  and  the 
manner  in  wlilcb  he  should  thus  carry  out 
bis  (Keasler's)  Instructions  In  deaning  away 
tbe  shavings  and  sawdust  That  In  order  to 
do  tUs  work  It  was  first  necessaiy  to  stop  tbe 
running  of  the  saw.  Kessler  aocordli^ly 
stoK)ed  the  running  of  tbe  saw  by  moving 
forward  the  vertical  lever,  and  placing  the 
iron  pbi  fta  Ibe  borismtal  dot  bole,  whereto 
tbe  running  of  tiie  saw  was  stopped,  uid 
thereupon  the  instructions  but  aforementioned 
were  given  to  said  Otto;  that  the  running  of 
the  saw  im  tide  occasion  was  so  stored,  and 
audi  lutnietlMis  given,  near  6:30  o'dock  In 
the  afternoon,  the  saw  being  stopped  for  tbe 
evening.  That  Kessler,  after  having  given 
sudi  tnstructtons  to  Otto,  went  down  stairs  to 
tbe  roan  beiktw,  and  left  Otto  to  cany  out 
his  Instraetlona.  That  Otto  then  proceeded  to 
the  work  tinu  assigned  him,  and  whldi  he  bad 
never  before  attempted  to  do.  He  thereupon 
kneelea  down  beneatb  the  saw,  and,  pladng 
hl|i  right  hand  on  tbo  edge  of  the  board  of  the 
shavings  trough,  as  Instructed  to  do  by  Kess- 
ler, and  then  leaning  over  tbe  lower  horizontal 
acoos  bar  of  tbe  iron  framework  ol  the  shingle 
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m&cblne,  aud  placing  liie  left  leg  and  knee 
partially  over  said  crossbar,  and  resting  his 
weight  on  bis  right  leg,  which  was  also  par- 
tially resting  on  said  crossbar,  reached  his  left 
hand  diagonally  upward  to  the  under  part  of 
the  saw  and  saw  teeth  and  began  to  clean 
away  the  shavlngB  and  sawdust  therefrom, 
wberenpon  the  saw  sudd^y  assumed  a  run- 
ning motion,  whffl«by  the  thumb  of  his  left 
band  was  caught  In  the  saw  teeth  and  cut 
off,  and  then  his  little  finger  was  In  Uke  man- 
ner cut  ofT,  and  also  his  fore  finger  was  so 
injured  as  to  be  practically  useless.  That  at 
the  time  of  the  happening  of  such  injury  the 
other  general  machinery  of  the  sawmill  was 
running,  accompanied  by  the  usual  Tibrations 
of  the  beams  and  floor." 
The  injury  to  plaintiff  occurred  in  May, 
and  the  following  facts  arc  stipulated: 
"(1)  That  during  the  years  18tK>  and  1891  the 
defendants  were  the  owners  and  operators, 
in  actwil  possession  and  ot.viiiMttion,  of  the 
sawmill  referred  to  in  the  pleadings  In  aald 
cause.  (2)  That  said  sawmill  contained  and 
consisted  of  madlilnery  and  appliances  for 
the  8ena>I  mannfacture  ot  lumber  In  Its  Ta- 
rions  departments,  including  the  manufacture 
of  shinglea,  and  that  mich  machinery  was 
operated  for  that  pmrpoae."  Appellee  at* 
tempted  to  sustain  the  action  of  the  court 
Id  directing  a  verdict  for  It  by  stating  as  a 
rule  that:  "Where  one  makes  a  contract  with 
another  for  cotain  work,  retaining  no  control 
orer  the  details  Of  performing  such  wotk,  the 
contnwtee  la  not  liable  to  third  persons  for 
Injuries  sustained  In  the  progress  ot  the 
wotfe."  The  rule,  as  stated,  seems  to  hare 
been  taken  from  the  following  language  from 
Wood's  Law  of  Blaater  and  Senrant  (section 
311).  or  Blmlhir  statauents  elsewhere:  '*When 
a  person  lets  ont  woric  to  another  to  be  done 
by  him,  socb  prason  to  famish  the  labor,  and 
the  contractee  reserving  no  contrcd  over  the 
work  or  workmen,  the  relation  of  contractor 
and  contractee  exists,  and  not  that  ot  master 
and  sorrant,  acd  the  contractee  is  not  liable 
for  the  negl^ent  or  improper  execution  of  the 
work  of  the  extractor.**  Appellee  cites  in 
mpport  of  his  role,  Wood.  Mast  &  Sot.,  and 
thefollowinglowaantboritles:  WoodT.School 
Dlst  44  Iowa,  27;  Brown  McLeish,  71 
Iowa.  381.  82  N.  W.  885;  and  Hlller  t.  BaU- 
way  Co.,  76  Iowa,  655,  88  N.  W.  188.  It  WlU 
be  seen  by  a  reference  to  these  autborlUes 
that  they  annonnce  the  rale  as  to  the  liability 
of  an  emplcyer  for  the  nei^gent  acts  of  s 
contractor  whereby  his  empluyds  are  injured. 
Under  the  facts  of  this  case  as  stipulated,  we 
do  not  think  that  that  proposition  of  law  is 
InTdved.  It  seems  to  us  to  be  a  Qnestlon  of 
tbe  llablli^  of  the  defendant  firm  f«r  its  own 
negligence.  In  the  cases  dted,  the  employ- 
ment under  tbe  nmtractor  Is  of  that  inde- 
pendent dnncCCT  that  the  first  employer  has 
no  control  orar  the  contractor  or  his  em- 
ployes, nor  does  be  owe  to  sndt  employte  any 
doty  in  regard  to  tlwlr  emplt^rment.  It 
seems  to  na  that  this  case  is  widely  different 


from  those  cited,  and  In  this  respect  the  par- 
ties are  in  dispute  as  to  the  fac*«  shown  by 
tbe  record.   Kessler's  employment,  as  we 
view  the  record,  was  to  take  the  shingle 
blocks  as  they  came  from  the  shlngle-cutUng 
machine,  and,  by  himself  and  others  whom 
he  might  employ,  and  hy  the  aid  of  the  ma- 
chinery and  appliances  In  the  mill,  convert 
them  into  shingles,  and  pack  them  Into  racks. 
He  undertook  to  furnish  the  lalwr  by  which 
tbe  company  could,  In  its  mill,  and  by  it» 
machinery  and  appliances,  owned  and  operat- 
ed by  itself,  manufiKctnre  tbe  shingles.  Kesa- 
ler  had  no  more  control  or  anthorlty  over  the 
machinery  than  he  would  have  had  bad  be 
worked  by  the  day  or  week.   In  that  case 
he  would  hare  applied  and  detached  tbe  pow- 
er by  which  the  particular  machlnerr  wan 
operated,  Just  as  he  was  authorised  to  do 
under  his  agreenleut  to  do  the  labor  of 
handling  the  blocks  to  convert  them  into 
shingles.   We  think  the  obligation  of  tbe  de- 
fendant company  as  to  care  in  keeping  In  re- 
pair and  operating  the  machinery,  as  to 
Kessler  himself,  was  tbe  same  under  tbe 
contract  by  wbldi  KesSler  was  to  do  the 
work  at  so  much  per  thousand,  as  If  he  did 
the  work  by  the  day  or  week.   Keader  was 
not  to  mannfiicture  the  blocks  into  shingles, 
but  only  to  do  tiie  manual  labor  for  that 
purpose,  and  the  defendant  was  to  do  the  rest; 
that  Is,  to  furnish  and  operate  the  macblnery 
for  that  pnrpose.   Tbe  role  of  reasonable 
care  obtains  nmler  such  an  mit^yment. 
The  stipulation  of  facts  shows  that  In  the 
employment  tbe  defMidant  knew  that  otbers 
than  Kessler  wonld  work  about  the  machln- 
ery  it  was  to  operate,  and  we  tiilnk  tbe  same 
care  and  diligence  obtained  as  to  socb  em- 
ployes, although  under  the  Immediate  em- 
ploymmt  yt  Kessler.   As  to  Kessler  blmaelf, 
such  a  rule  results  from  the  character  of  the 
contract  with  Kessler.   Tbe  rule  applicable 
to  this  case  Is  stated  In  Wood  v.  School 
Dlst.,  supra.   It  is  this:  "Where  work  Is 
contracted  to  be  done  wUcta  la  not  of  itself 
dangerous,  but  becomes  so  by  tbe  negligence 
of  tbe  contractor,  the  empXojtr  Is  not  Hable 
for  InJories  resulting  tlierefirom;  bat  If  tbe 
woi^  Is  dangerooB  of  Itself,  mdess  guantod. 
and  tbe  employer  makes  no  prorlaloo  In  his 
contract  for  Its  being  guarded,  and  does  not 
make  a  proper  efftnt  to  guard  It  blnwelf, 
then  he  Is  negligent,  and  cannot  escape  ItaUl- 
1^  on  the  ground  that  tbe  work  was  done 
by  a  contractor."   It  cannot  be  said  but  that 
tbe  work  done  by  the  plaintiff  was  duk- 
geroos  unless  inoperly  guarded  hy  appllan«es 
to  keep  tbe  machlnoT  from  motion  wblle  be- 
ing done.   It  la  eq^ressly  averaed  that  the 
machinery  was  defectively  constructed,  and 
dangerous  to  persons  wooing  about  It  The 
testimony  tends  to  show  such  facts,  especial- 
ly In  r^rd  to  the  pin  Intended  to  hold  the 
lever  In  i^aee  wboi  so  moved  as  to  stop  tbe 
machlnory.   lAe  question  of  whether  a  prop- 
er effort  was  made  by  the  driandant— that  la 
whether  U  exercised  proper  care— was  one 
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tot  the  Jury.  We  are  not  to  be  understood 
as  saying  that  the  defendant  would  be  liable 
for  merely  negligent  acta  of  Kessler,  who 
was  plaintifTs  employer,  if  diligent  Itself  in 
the  partlcalaFB  as  to  which  it  owed  a  duty  to 
those  working  about  the  machinery.  Our 
conclusion  la  based  upon  the  terms  of  the  con- 
tract, by  which  defendant  placed  itself  under 
an  oUlgatlon  to  whoever  might  be  properly 
engaged  about  the  machinery  because  of 
such  contract;  and  we  may  say,  upon  au; 
tfaority,  the  same  conclusion  would  result.  In- 
dependent  of  such  a  contract,  where  the  du- 
ties of  operating  the  machinery  were  the 
same.  The  case  of  Coughtry  t.  Woolen  Co., 
T.  124,  is  significantly  In  point 
Appellant  presents  some  questions  as  to  the 
rulings  on  the  admlsdon  of  evidence  which 
are  very  Important.  They  are  not  argued. 
We  are  merely  referred  to  the  questions  and 
rulings,  and  asked  to  consider  them  should 
a  new  trial  be  awarded.  While  we  do  not 
insist  on  elaborate  reasoning,  such  assign- 
ments should  be  briefly  noticed  by  argument, 
and  authorities  should  be  cited.  It  Is  not 
done  on  this  branch  of  the  case  by  appel- 
lant, and  when  not  done  we  do  not  consider 
the  assignment.  A  mere  statement  of  the 
point  made  does  not  entitle  It  to  consideration. 
Slltz  T.  Insurance  Co.,  71  Iowa,  710,  29  N.  W. 
606.  That  is  all  that  Is  done  in  this  case 
as  to  questions  of  evidence.  The  Judgment 
Is  reversed. 


STATE  T.  THOMPSON. 
(Soiweme  Court  of  Iowa.    Oct.  G,  1896.) 
-  CmmiKAL  Appbal— Ambkdikg  KecoRD— Crimihal 

TbIAL — WaIVIXO  AHRAIONHBNT — LlMITINO 

Time  fok  Plka. 

1,  A  party  has  no  right,  without  the  court's 
permission,  to  file  a  transcript  and  amended  ab- 
stnct  after  the  caose  hsa  been  sabmitted  on 

*^**^?"where  a  criminal  ease  was  set  for  trial 
several  days  before  by  consent  of  both  parties, 
and  both  parties  anbpoenaed  witnesses  accord- 
Ingly,  and  the  trial  actually  commenced,  defend- 
ant will  be  deemed  to  have  waived  bis  right 
of  arraJgnmoit  ... 

8.  The  fact  that  after  the  trial  commenced 
the  court  ordered  defendant  arraigned,  and  gave 
him  30  minntea  to  plead  to  the  indictment,  was 
not  reversible  error  where  defendant  bad  waived 
amignment  Iqr  consenting  several  days  before 
to  hare  the  case  set  for  trial,  and  had  sub- 
poenaed witnesses  accordingly. 

4.  Code,  i  4d36,  provides  that  defendant 
•hall  have  one  day  in  which  to  plead  to  the  In- 
dictment. Sdd,  that  it  was  not  error  to  give 
defendant  SO  minutes  to  plead  after  he  had 
waived  the  rixht  thereto  by  consenting  several 
days  before  to  have  the  case  set  for  trlaL 

Affpeal  from  district  eonrt.  Folk  county;  S. 
P.  Balllett,  JTndse. 

XbB  defendant  was  Indicted  for  burglary, 
■was  convicted,  and  appeala  Affirmed. 

Henry  8.  WUcox,  for  appellant.  Milton 
Remley.  Atty.  Gou,  and  Jesse  A  Miller,  for 
the  State. 


KIXXE,  J.  1.  A  motion  la  filed  by  the  ap- 
pellee to  strike  from  the  files  the  transcript 
and  amended  abstract  filed  by  appellant.  It 
appears  that  appellee's  amended  abstract  was 
served  upon  appellant  April  24,  1896.  Appel- 
lee's argument  was  served  upon  appellant  May 
16,  1805.  and  the  cause  submitted  May  27, 
1895.  After  the  cause  had  been  fully  argued 
and  submitted  for  an  opinion,  and  on  May 
29,  1895,  a  transcript  was  filed,  and  ott  May 
81, 1895,  an  amended  abstract.  We  think  tUs 
motion  should  be  sustained.  If  a  party  may 
be  permitted  to  file  an  amended  abstract  and 
a  transcript  two  or  four  days  after  a  cause  Is 
fully  submitted,  he  may  file  it  at  any  time 
after  submlBslon,  and  tbe'business  ot  the  com-t 
would  be  greatly  impeded,  as  well  as  Increas- 
ed. Counsel  also  have  a  right  to  suppose  that 
when  a  cause  Is  submitted  no  other  paper  will 
be  filed  therein  by  either  party  without  tbe 
consent  of  the  opposing  party  and  tbe  per- 
mission of  the  court,  granted  when  tbe  sub- 
mission of  the  cause  Is  taken.  We  are  not 
aware  tliat  it  has  ever  been  held  permissible 
to  file  such  pap^  In  a  case  after  final  subads- 
edon.  It  Is  true  that  some  years  ago  the  court, 
by  order  made  when  the  cause  was  submit- 
ted, and  with  the  consent  of  parties,  permit- 
ted parties  within  a  certain  fixed  time  to  file 
papers,  even  after  a  pause  bad  been  submitted. 
This  practice  was  found  to  lead  to  confusion, 
and  often  causes  were  thus  submitted  wblcb 
were  never  fuUy  argued.  This  practice  wa» 
abandoned,  and  the  submission  of  no  case  la 
taken  In  which  tbe  record  is  not  complete,  at 
least  during  the  term  at  which  the  submission 
Is  made.  In  this  case  there  was  no  permis- 
sion to  flic  the  amended  abstract  and  tran- 
script after  aubmtsslon  of  the  cause.  There 
was  no  consent  of  counsel  that  it  might  be 
done;  and,  even  if  there  had  been.  It  would 
have  been  unavailing  without  tbe  permissIoD 
of  the  court.  Tbe  motion  will  be  sustained. 
See  State  v.  Wlndahl  (decided  at  this  term> 
64  N.  W.  420. 

2.  Tlie  facts,  as  disclosed  in  the  record  which 
Is  left  for  consideration,  are  that  in  Ai^l, 
1898.  the  defendant  was  Indicted  for  burglary,, 
committed  by  breaking  and  entering  a  chicken 
house.  June  1,  1893.  the  cause  was  called  for 
trial,  and  defendant  appeared  by  his  attorney. 
The  Jury  was  impaneled  and  sworn  to  try  tbe 
cause.  County  attorney  read  the  indictment 
to  the  jury,  and  atated  that  the  defendant 
pleaded  not  guUty,  whereupon  tbe  attorney  for 
the  defendant  stated  to  the  court  that  the  de- 
fendant had  not  been  arraigned,  and  had  not 
pleaded  to  the  Indictment,  and  asked  time  to 
plead.  Tbe  court  then  adjourned  until  tbe 
next  morning.  The  record  further  shows  that 
the  cause  had,  with  tbe  consent  of  all  par- 
ties, been  set  for  trial,  and  witnesses  sub- 
poenaed for  both  parties,  several  days  ptiot  to 
the  day  of  trial,  and  that  other  arrangonents 
bad  been  made  for  the  trial  of  this  cause.  Tin 
court  iKld  "that  the  defendant  has  waived  ar- 
nlgnmoit,  and  Is  deemed  to  have  pleaded  not 


Digitized  by  Google 


420 


NORTHWESTSRN  aEPOBT&B,  VoL  Gi. 


guilty. "  The  court  then  ordered  defendant  ax- 
lalgned,  which  was  done,  and  he  was  given  30 
minutes  In  which  to  plead;  the  trial  to  than 
proceed.  At  the  expiration  of  the  time  glren 
to  plead,  a  plea  of  not  guUty  was  entered,  tbe 
Jury  reewoin,  the  Indictment  re-read,  the  de- 
fendant's plea  stated  to  tlie  Jury,  and  tbe  trial 
proceeded  wltlt,  all  agalnrt  the  detuidant'a  ob- 
jection.  He  was  found  gulltr. 

S.  The  only  questions  presented  upon  this 
ai^eal  are  whether  the  court  erred  In  ordering 
an  arraignment  of  the  defendant,  and  In  en- 
tering tlie  plea  without  giving  the  defendant 
furOm  time  to  plead.  It  will  be  ohserred  that 
the  court  found  that  the  d^endant  had  **walT- 
ed  arraignment."  This  the  statute  proridea 
that  the  defaidant  may  do.  CJode,  S  4327. 
In  Powell  T.  U.  S..  Morris  Qowa)  17,  It  is 
said:  **But  It  is  a  general  rule  that  tbe  total 
want  or  omission  of  an  arraignment  vrlll  be 
a  sufficient  ground  for  revere  log  a  Judgment. 
•  *  •  Had  tba  r«oord  stated  that  tbe  de- 
fendant had  rccDlarly  appeared  and  pleaded, 
an  arraignment  would  have  been  implied  by 
that  act  As,  however,  there  la  no  evidence 
from  tbe  record  that  tbe  defendant  pleaded, 
that  be  was  arraigned,  or  that  be  even  per- 
acually  appeared,  the  judgment  must  be  re- 
Tersed.**  In  Sute  r.  Wloatnuid,  37  Iowa,  112, 
It  is  heM  fliat,  where  the  record  Is  silent  as  to 
the  analgnmoit,  Inaamndi  as  every  presump- 
tion Is  in  favor  of  the  regularly  of  the  pro- 
ceedings below,  it  will  be  presuioed  that  the 
defendant  was  arraigned,  or  that  be  waived 
arraignment.  In  State  t.  Bowman,  78  Iowa, 
820,  43  N.  W.  80S;  it  Is  bdd  that  tiw  faUure 
to  ban  the  record  riiow  affirmatively  that  an 
arraignment  was  made  or  waived,  Is  a  mm 
Irregularity,  and  not  iv^ndictal  to  the  deteaSr 
ant  Se^  also.  State  t.  Greene,  66  Iowa,  U. 
S3  N.  W.  1S4.  It  is  not  necessary  that  an 
arraignment  be  formally  waived.  There  may 
bS  Budi  acta  on  part  of  defendant  as  in  law 
ataoidd  be  held  to  amount  to  sncta  a  waiver. 
In  this  case  It  dearly  appears  tlat  by  mntnal 
understanding,  If  not  by  crprcas  agreemoit 
connsd  for  llie  defendant  and  tbe  state  h^ 
flxad  i^on  a  ttane  for  tbe  trial;  fbaX  botti 
sides  had  snbpoenasd  witnesses  according; 
that  such  witnesses  had  been  subpomaed  sev- 
eral days  prior  to  tbe  time  agreed  upon  for 
trial,  nwae  fiicts  warranted  tbe  court  In 
holding  tint  defendant  had  waived  artalgn- 
ment  The  statute  was  enacted  for  tbe  boi* 
edt  of  tbe  defendant,  but  it  was  not  intended 
that  he  might  in  fbct  reallae  aU  of  Ite  ben- 
eflts,  and  then  claim  the  technical  right  to  be 
arraigned,  when  the  only  effect  would  be  to 
nnnecessarUy  delay  tbe  trial,  and  Impede  the 
bUBlneBS  of  the  court  when,  as  In  this  case, 
no  pr^udlce  could  result  to  him.  See  State 
▼.  Jonlan.  87  Iowa,  87,  51  N.  W.  68.  Tbat 
llw  court  saw  fit  to  order  du  dtfendant  ar^ 
ralgned  did  not  operate  as  a  waiver  of  the 
previooB  acts,  which  we  hold  of  thonselves 
amomted  to  a  walvw  of  arraignment.  Tbe 
court,  no  doubt  in  Its  desire  to  be  right,  and 
commit  no  error,  ordered  the  arraignment 


DefHidant  having,  therefore,  waived  arraign- 
ment Is  in  no  posltltm  to  qoestlon  the  pn^ 
priety  of  the  actlcu  of  the  oonrt  is  this  ie> 
spect 

4.  I>efaidant  contends  Itiat  the  coort  bn- 
properly  ordered  a  ptea  of  not  guilty  entered, 
and  also  erred  In  not  giving  him  one  day  lo 
which  to  plead.  True,  under  tbe  statute,  the 
defendant  If  he  demand  It  la  entitled  to  «ie 
day  after  arraignment  In  which  to  plead. 
Oode,  I  4330.  The  court  found,  and  properly, 
as  we  bold,  Unt  defendant  had,  long  prior  to 
the  day  ctf  trlsl,  waived  arraignment.  Be 
bad  dien  had  more  than  ibe  time  allowed  him 
by  tbe  law  In  which  to  plead.  He  bad  several 
days  prior  tn  June  2, 1893,  Uie  day  of  the  trial, 
ONisented  tilat  the  case  be  set  for  trial  on  June 
1,  1803.  AD  of  the  witnesses  bad  beoi  sub- 
poenaed accordingly;  and,  hav|]]«  thus  waiv- 
ed arraignment  his  plea  was  due  jfrtiat  to  the 
day  the  trial  was  had.  There  was,  tbsn,  no 
error  In  requiring  him  to  ^ead  at  once,  and 
In  proceeding  with  tbe  trial  In  State  v.  Jor 
dan,  supra,  when,  on  the  morning  that  the  case 
was  called  foe  trial,  the  court  discovered  that 
tbe  defendant  had  not  pleaded  to  the  Indict- 
ment And  a  |>Iea  vras  oitoed,  and  a  Jury  call- 
ed to  try  the  cause,  whereupon  tbe  defendant 
demanded  tiiree  days  to  prepare  for  trial,  un- 
der tbe  ivovlslon  of  section  4410  of  the  Oode. 
which  gives  tbat  right  If  demanded,  the  court 
refused  tbe  request,  and  it  was  held  that  un- 
der tbe  drcumstances,  which  disclosed  tbe  fact 
tbat  a  time  of  trial  had  been  agreed  upon,  and 
defendant  had  taiken  time  to  prepare  for  trial 
the  court  did  not  err  in  refusing  the  request. 
In  the  case  at  bar  the  defendant  had  had 
every  right  the  law  gave  him.  His  real  com- 
plaint is  that  he  was  tetosed  a  day  in  whldi 
to  plead.  Having  several  days  before  waived 
the  arraignment  he  had  had  more  time  than 
the  law  allows  In  which  to  plead.  Tbe  Jary 
was  propo-ly  resworn  after  the  plea  was  en- 
tered. AJl  the  objections  are  purely  teclmlcaL 
Tbe  defendant  was  In  no  vrlse  iHr^ndlcedhy  the 
acUon  of  the  court  The  law  commands  us  to 
disregard  tlie  tacihnlcal  errors  which  do  not 
affect  tbe  substantial  righto  of  the  defendant 
Code,  I  4538.  U]>on  the  whole  record,  tbere 
was  no  eirar,  and  tbe  judgment  below  Is  af- 
flimed. 


STATB  V.  WINDAHL. 

tSnpreme  Court  of  fowa.   Oct  5,  188S.) 

IEahsuogbtbb  —  XitDiomsirr  —  Evidsscb  —  Is- 
STRConoKa— Bccoim. 

1.  An  abstrat't  and  argument,  -filed  after 
snbmissiOD  of  a  case  on  a  transcript  of  the  rec- 
ord, wm  not  ensept  on  a  proper  •howing,  be 
coD^dered. 

2.  An  erroneous  allegation.  In  an  Indict* 
ment  for  homicide^  as  to  deceased's  naauk  i> 
immaterial. 

3.  In  a  homicide  case,  a  photograph  of  A*- 
eeoBed,  takra  after  he  was  shot  Is  admissible  as 
a  means  to  identify  him,  there  being  a  Qoes- 
tioD  as  to  his  name. 

4.  Testimony  that  some  time  before  tbe 
homicide  defendant  stated  that  the  next  time 
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akiat  he  *TOu]d  not  shoot  to  acan,  but  to  UU, 
is  tdmiuible,  in  Tiew  of  bia  defeue  that  it  waa 
accideDtal,  aitd  that  he  fired  merely  to  tears, 
tbou^  at  the  time  of  the  remaA  he  did  aet 
hare  deceased  Id  mind. 

G.  Wheie  one  ia  aocuMd  meMr  of  maxir 
idatighter,  an  Instractloa  defining  "wDlfollr"  aa 
•^tentionally"  hi  correct,  malice  not  being  in- 
wired  in  the  offtoscw 

Appeal  from  diBtrtct  ooort,  Mahadnt  ooim- 
tjr:  D.  Bran.  Jndse- 

The  defendant  was  Indlctetf,  tried,  and  con- 
victed of  the  crime  of  mans  laughter,  and  ap- 
peals. Affirmed. 

W.  S.  Kenwortby  and  J.  C.  Willlama,  for 
appellant.   UUton  Bemlqr,  Atty.  Oen^  for 

the  State. 

DEEMER,  J.  The  case  was  submitted  up- 
on a  transcript  of  the  record.  After  the  sub- 
mission, and  after  the  adjonmment  of  the 
May  term  of  this  court,  an  abstract  and  ar^- 
ment  on  behalf  of  appellant  were  flled.  These 
we  will  not  consider,  except  upon  a  pcop^ 
showing,  which  has  not  t>een  made  In  ttUs 
case,  and  they  will  he  stricken  from  the  fllea. 
In  re  Caywood's  Will,  50  Iowa»  307,  0  N.  W. 
22S;  Johnson  t.  Itailroad  Co.,  61  Iowa,  25, 
.VI  N.  W.  543;  State  t.  Thompson  (decided  at 
the  present  term)  64  N.  W.  4X9.  On  account 
of  the  character  of  the  case,  we  have  exam- 
ined the  record  carefully,  and  given  It  rery 
fiiil  consideration.  The  defendant  was  indlct- 
e^l  for  the  killing  of  one  William  Adams.  It 
appears  that  at  the  time  of  the  homicide  de- 
fendant was  a  special  policeman  in  the  city  of 
Oakaloosa;  that  be  arrested  the  deceased, 
with  a  companion,  without  a  warrant,  for  the 
crime  of  vagrancy,  or  for  some  misdemeanor, 
naid  to  have  been  committed  by  them,  not 
in  bis  presence.  While  on  the  way  to  the 
mayor's  office,  the  deceased  gave  the  defend- 
ant a  shove,  and  then  ran  away  from  htm,  ap- 
parently attempting  to  escape.  The  defendant 
ordered  deceased  to  halt,  and,  he  not  obeying, 
defendant  fired  three  shots,  the  last  of  which 
took  effect,  resulting  In  the  death  of  the  ar- 
rested man.  Two  defenses  were  interposed: 
First,  that  the  klUing  was  justlflaUe  In  order 
to  prevent  the  escape  of  the  deceased;  and, 
second,  that  It  was  accidental,  in  that  defend- 
ant fired  the  shots  to  frighten,  and  not  to  kill. 
The  Jury  foand  the  defendant  gnlhy,  and,  as 
before  stated,  he  appeals. 

It  appears  that  deceased  was  a  tramp,  and 
his  name  Is  a  matter  of  some  dlqnite.  It  la 
stated  In  the  indictment  to  be  WItlfam  Adams, 
but  there  la  some  testimony  tending  to  show 
that  it  was  in  fact  J.  P.  Barnes.  The  court 
Instructad,  In  substance,  that  an  entineous  al- 
legation as  to  the  name  was  not  material. 
The  Instruction  was  correct  McGlaln'a  Code, 
S  56S7,  and  cases  cited. 

2.  A  photograph  of  the  deceased,  taken 
after  he  was  a3Mt.  was  Introduced  in  evldoiee, 
over  defendant's  objection.  There  was  no 
error  in  this.  As  there  seemed  to  be  acme 
Question  about  the  name  of  deceased,  the 


photograph  was  admissible  as  a  means  of 
Identiflcation.  Udderzook  v.  ComiaiuHTOaltb. 
76  Fa.  Si  S52. 

3.  Testimony  was  adduced  tending  to  show 
that  some  time  before  the  homicide  defendant 
stated  that  the  next  time  be  shot  he  would 
not  shoot  to  scare,  but  to  kllL  In  view  of 
the  defense  of  misadventure  Interposed,  we 
think  the  testimony  was  clearly  admissible, 
although  the  defendant  did  not  hare  the  de- 
ceased in  ndnd  a.t  the  time  li*  made  tiie  re- 
mark. 

4.  After  the  Jury  had  retired  to  deliberate, 
they  ajBked  for  further  instructions  as  to  what 
was  meant  by  the  word  "wlUfnlly,"  as  used 
in  the  Indictment  and  Uistructlons  given  by 
the  court.  In  response  thereto  the  court  gave 
the  following:  "By  communication  In  writing 
you  have  asked  additional  Instruction  defin- 
ing the  word  •wlUfuUy.'  The  word  'wlllfullj-' 
Implies  an  act  willingly  done;  an  operation  of 
the  mind  that  consents  to  an  act  As  a^^Iled 
to  this  case,  yon  are  instructed,  if  this  de- 
fendant's mind  approved  or  consented  to  fir- 
ing the  shot  that  killed,  then,  to  this  extent, 
the  act  was  willfully  done.  It  does  not  nec- 
essarily follow  that  you  most  find  that  the 
defendant  intended  to  kill  when  be  fired.  If 
he  used  a  dangerous  and  deadly  weapon,  In  a 
careless  and  reckless  manner,  and  so  killed 
without  Justification,  as  defined  In  instruc- 
tions heretofore  given,  this  will  constitute  an 
act  willfully  done,  and  amount  to  manslaugh- 
ter; or  If  he  fired  the  fatal  shot,  purposely 
Intending  to  shoot  deceased,  and  in  so  doing 
used  unneciessary  force  and  violence,  this  will 
also  render  the  act  willful,  and  constitute 
manslaughter."  "The  above  instruction  will 
be  accepted  by  you  in  connection  with  and  as 
explanatory  of  the  instructions  heretofore 
fjlven  you."  This  additional  Instruction,  con- 
sidered abstractly,  does  not  properly  define 
the  word  "willfully,"  as  used  in  criminal  stat- 
utes. But,  as  applied  to  the  facts  of  this 
case,  we  think  it  was  correct  The  defendant 
was  accused  of  the  crime  of  manslaughter. 
This  crime  does  not  Involve  the  element  of 
malice,  and  the  state.  In  order  to  procure  a 
conviction,  need  not  establish  either  express 
or  Implied  malice.  The  only  question  In  the 
case  to  which  this  Instruction  could  relate, 
then,  was  as  to  whether  the  act  was  done  in- 
tentionally, or  whether  it  was  the  result  of  an 
accident.  Hie  word  "winfully,"  as  used  In 
the  Indictment  and  In  the  Instructions,  meant 
nothing  more  than  "intentional,"  as  distin- 
guished from  "accidental"  or  "Involuntary." 

&.  Certain  Instructions  were  asked  by  de- 
fendant, and  refused.  In  so  far  as  they  were 
correct,  they  were  given  by  the  court  In  bis 
charge  to  the  Jury. 

6.  The  instructions  given  are  excepted  to. 
We  think  they  were  more  favorable  to  defend- 
ant than  the  facts  would  warrant.  2  Blsh. 
Cr.  Law,  {  649,  We  have  examined  the 
whole  record  with  care,  and,  finding  no  error, 
the  Judgment  Is  affirmed. 
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OHAIXONBR  at  aL  T.  BOTINGTON  et  al. 

tSoprame  Court  of  Wisconain.    Sept  26, 1895.) 

Sau— Path  I  NT— Accept  ANCB  of  Cohuekoial 
Papek. 

The  acceptance  by  a  Tendor  from  his  ven- 
dee of  tbe  note  of  a  third  pentm  operate*  as  a 
payment  of  the  pDrchaee  price. 

Appeal  from  clrcalt  court,  Fond  dn  Lac 
county;  N.  S.  Gllson,  Judge. 

Action  by  Frank  Challoner  and  another 
against  W.  E.  Boyingtou  and  another  to  "re- 
cover for  machinery  alleged  to  bare  been  sold 
defendants  as  copartners.  On  a  former  ap- 
[>eai  <53  N.  W.  694)  a  judgment  for  plaintiffs 
was  reversed.  From  a  judgment  for  defend- 
ants on  a  trial  by  the  court  wifbont  a  Jury, 
plidnticre  appeal.  Affirmed. 

A  Ml  statement  of  the  facts  In  this  case 
win  be  found  in  83  Wis.  399,  53  N.  W.  694. 
exoept  that  since  the  former  trial  the  answer 
ha*  been  amended  by  adding  the  allegation 
that  "the  plaintiffs  accepted  the  negotiable 
notes  of  the  Cypress  Lumber  Company  in 
payment  for  such  machinery."  There  Is  no 
need  for  a  new  statement  of  facts.  There 
was  a  trial  by  the  court  without  'a  Jury,  and 
a  finding  and  judgment  for  the  defendants, 
from  which  the  plaintiffs  appeal. 

M.  C.  FblUips  and  C.  W.  Felker,  ttx  appA- 
lant&  Cate,  Jtmes  &  Sanborn,  for  req^dents. 

NEW&IAN,  J.  The  trial  court  made  no 
finding  on  the  issue  as  to  whether  the  ma- 
chinery was  sold  to  the  defendants.  It  will 
aot  be  unfair  towards  the  plaintiffs  to  as- 
Hume,  for  the  pnrpoaes  of  this  decision,  that 
the  sale  was  to  the  defendants.  This  as- 
sumption is  In  harmony  with  the  allegations 
of  their  complaint  If  their  claim  was  against 
the  defendants,  then,  by  all  the  authorities, 
It  was  paid  and  extinguished  by  th^  ac- 
ceptance of  the  negotiable  notes  of  the  Cy- 
press Lumber  Company.  This  Is  very  clear* 
ly  stated  and  shown  in  the  former  opinion. 
There  is  no  need  for  a  (urthw  discussion  or 
citation  of  autlioritles.  The  Judgment  of  the 
circuit  court  is  affirmed. 


STEVENS  -r.  WILLIAMS. 
(Bn^me  Court  of  Wisconsin.  Sept  26, 189o.> 
AasiGRMBHT  rOR  Bbkbvit  OF  CasnnORs— KiOBTa 
OF  Creditors  Tracino  Assets. 
That  a  banker  who  has  since  aasiguo^l 
for  the  benefit  of  creditors  knew  that  monejK 
depoBitc<l  witli  him  by  plaintiff  were  county 
inoru'.vf.  ami  tlmt  the  HKHignop  came  into  posses- 
Hon  »f  moueyti  in  tbc  buiik  at  the  time  of  thv 
fkilurt',  (Joes  not  aufficiently  iilentify  the  moiieyH 
into  the  fand  in  the  luinds  of  the  asBignec  so  hh 
to  entitle  plaintiff  to  a  preference. 

Appeal  from  circuit  court  Monroe  county; 
O.  B.  Wyman,  Judge. 

Action  by  George  P.  Stevens  against  Wil- 
liam G.  Williams,  as  asslguue  of  Mason  A. 
Thayer,  seeking  to  be  made  a  preferred  cred- 
itor. From  a  denial  of  bis  application,  plain- 
tiff appeals.  Affirmed. 


The  appellant  was  county  treasurer  of  Mon- 
roe county.  The  respondent  Is  the  assignee 
for  the  benefit  of  creditors  of  Mason  A. 
Thayer.  Thayer  was  a  bankor  at  Sparta. 
The  appellant  kept  some  of  the  cotinty's  mon- 
eys in  Thayer's  bank«  as  a  goieral  deposit 
Thayer  knew  he  deposited  the  county's  mon- 
eys. The  bank  failed,  having  many  credit- 
ors and  large  Indebtedness.  A  sum  of  money 
which  was  In  the  bank  at  the  time  of  the  as- 
signment came  to  the  assignee.  Upon  these 
facts  the  appellant  claims  that  he  has  identi- 
fled  the  money  which  came  to  the  hands  of 
the  assignee  as  the  same  money  which  he  de- 
posited, and  so  that  he  is  entitled  to  have 
his  claim  preferred.  The  circuit  court  denied 
his  application.    He  appeals. 

S.  W.  BnttfHi,  for  appellant  Mwrow  ft 
Masters,  for  reapondrnt 

NEW&fAN,  J.  This  case  Is  ruled,  against 
the  appellant,  by  the  following  recent  cases 
in  this  court:  Silk  Co.  t.  FIande^^  87  Wia. 
237,  58  N.  W.  383;  Henry  t.  Martin,  88  Wia. 
367,  60  N.  W.  268;  Bnmham  v.  Barth.  8» 
Wis.  362,  62  N.  W.  96;  Thuemmler  v.  Barth, 
80  Wis.  381,  62  N.  W.  94;  Henlka  t.  Heine- 
man  (Wis.)  63  N.  W.  1047;  GalneUa  t.  Mom- 
sen  (Wis.)  63  N.  W.  1018.  By  the  same  meth- 
od and  amount  of  proof  It  can  be  shown,  with 
equal  directness  and  certainty,  that  this  fund 
is  the  particular  money  of  each  one  of  the 
several  creditors  of  the  Insolvent  bank.  Be- 
cause each  one  of  the  several  creditors  can- 
not In  the  nature  of  things  have  the  entire 
fund,  each  must  be  content  with  his  own  fair 
share  of  it  The  order  of  the  drcoit  court  la 
affirmed. 


MILWAUKEE  HABVBSTER  CO.  v.  TBAS- 
DALB  et  al. 

(Supreme  Court  of  Wisconsin.  Sept  26,  18M.) 

Appsal— Objection  not  Raised  Bsbow — 

HOLIDATB. 

1.  An  objection  nrged  for  the  first  time  on 
appeal  that  the  petition  for  certiorari  from  the 
circuit  to  the  justice's  court  was  defectively 
verified,  and  that  the  writ  itself  did  not  appear 
to  have  been  allowed  by  the  judge,  must  be  af- 
firmatively supported  by  the  record. 

2.  Where  a  cause  in  a  justice's  court  Is  ad- 
journed to  a  day  afterwards  proclaimed  by  the 
governor  and  president  as  Thanksgiving  day,  a 
judgment  therein  rendered  on  the  next  day.  pur- 
suant to  the  terms  of  a  continnanoe  ordrnd  on 
Thanksgiving  day,  is  void. 

Appeal  from  circuit  court,  Monroe  county; 
O.  B.  Wyman,  Judge. 

Action  by  the  Milwaukee  Harvester  Com- 
pany, a  corporation,  against  John  TeasdaJe 
and  another.  In  justice's  court  The  cause 
having  been  adjourned  by  consent  of  the 
parties  to  a  day  afterwards  proclaimed  as 
Thanksgiving  day,  the  justice,  of  his  own 
motion,  continued  It  until  the  next  day,  when 
judgment  was  rendered  for  plaintiff,  defend- 
ants suing  out  certiorari  to  the  circuit  court. 
The  cause  was  there  argued,  and  the  judg- 
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luent  .reversed.  Plalotlff  appeals.  Affirmed. 

This  was  an  action  in  justice's  court.  No- 
vember 3, 1893,  the  cause  was  adjourned  by 
consent  of  parties  to  November  30,  1883. 
This  day  was,  on  November  3.  1893,  by  the 
president,  and  on  November  18,  1893,  by  the 
governor,  appointed  as  a  day  for  public 
thanksgiving.  On  that  day  the  parties  were 
before  the  Justice,  who,  of  his  own  motion, 
continued  the  cause  until  the  next  day,  De- 
cember 1st  On  that  day  the  defendant  ap- 
peared to  raise  the  point  that  the  case  was 
out  of  court,  and  took  no  further  part  In  It 
The  plaintiff  proceeded  and  took  judgment. 
The  defendants  took  the  case  to  the  circuit 
court  by  certiorari.  It  was  there  argued  and 
disposed  of  on  Its  merits.  The  Justice's  judg- 
ment was  reversed,  and  the  plaintiff  appeals. 
Hwe  it  Is  urged,  for  the  first  time,  that  the 
petition  for  the  writ  of  certiorari  was  de- 
fectively verified,  and  that  It  does  not  ap- 
pear that  the  writ  itself  was  allowed  by  any 
judge. 

8.  W.  Buttra,  tor  appellant  Howard  TWs- 
dUe  and  Morrow  &  Haater^  for  req^Mid- 
ents. 

NEWMAN.  J.  (after  stating  the  fticts).  Ob- 
jections which  are  taken  Ui  this  court  tor 
the  first  time  are  not  favored.  Often  the 
defect  complained  of  may  be  obTlated  If 
objection  Is  made  In  the  trial  court  When 
made  In  this  court  for  the  first  time,  a  11b- 
«8l  presumption  will  be  extended  In  aid  of 
the  proceeding  assailed.  When  the  defect 
complained  of  la  a  mere  irregularity  or  is 
amendable,  It  will  be  deemed  to  hare  been 
waived  or  amended.  So,  la  favor  of  the  judg- 
ment of  the  circuit  court,  ^pA  especially  after 
the  appearance  and  trial,  without  objection. 
In  that  court  it  will  be  presumed,  where  the 
record  Is  sllrat  that  the  acjion  was  duly 
brought  into  that  court  by  a  sufQolent  pro- 
cess, duly  served.  Sommermeyer  v.  Schwartz, 
89  Wis.  66.  61  N.  W.  311.  There  Is  authority 
which  seems  to  hold  that  the  defects  com- 
plained of  are  of  such  gravity  and  serious- 
ness, If  their  existence  is  established,  as  to 
be  fatal  to  the  action,  either  in  the  trial 
court  or  in  this  court  Talbot  v.  White,  1 
Wis.  444.  But  their  existence  Is  not  affirma- 
tively shown  by  the  record,  and  Is  not  to 
be  presumed. 

The  cause  was  adjourned.  In  Justice's  court, 
to  a  day  which  aft«*wards,  by  appointment 
of  the  governor,  became  a  legal  holiday.  On 
that  holiday  It  was  adjourned  to  the  next 
day.  On  that  next  day,  and  without  the  con- 
sent or  waiver  of  the  defendants,  the  plain- 
tiff proceeded  In  the  case,  and  took  judg- 
ment It  is  claimed,  and  the  circuit  court 
8o  held,  that  the  judgment  is  void.  This  Is 
on  the  ground  that  the  justice  had  no  power 
to  move  In  the  case  on  a  legal  holiday.  The 
statute  (section  2576,  Sanb.  &  B.  Ann.  St.) 
provides :  "No  court  shall  be  opened  or 
transact  any  business  *  *  *  on  any  legal 


holiday,  unless  It  be  for  the  purpose  of  in- 
structlng  or  discharging  a  jury,  or  of  re* 
celving  a  verdict  and  rendering  a  judgment 
thereon."  "No  court  shall  be  opened."  It 
needs  no  argument  to  show  that  in  face  of 
this  prohibition,  there  could  be  no  court, 
eren  if  the  justice  and  all  parties  were  pres- 
ent and  consenting.  Whatever  should  be 
done  would  be  strictly  coram  non  Judice. 
and  void.  "Or  transact  any  business."  It 
is  doubly  prohibited.  The  adjournment  of 
a  cause  Is  the  transaction  of  business.  It  Is 
business  which  can  be  done  only  by  a  court 
It  la  judicial  business,  being  addressed  to 
the  judgment  and  discretion  of  a  court  It 
Is  a  very  common  proceeding  In  a  cause. 
It  is  to  put  off  or  defer  to  another  day.  To 
"hold  open"  to  another  day  Is  but  another 
name  for  the  same  thing.  And  there  Is  no 
provision  that  matters  pending  ia  a  justice's 
court  shall  be  deemed  continued  over  the 
holiday,  to  the  next  day,  as  Is  provided  for 
courts  of  record.  Id.  This  statute  makes 
some  exceptions  from  Its  general  prohibi- 
tion. It  mentions  some  things  which  may 
be  done  by  a  court  upon  a  holiday.  The 
legislature  might  have  added  to  these  ex- 
ceptions, "op  to  adjourn  a  cause."  But  It 
has  made  no  such  exception,  and  the  court 
cannot  make  it  The  exceptions  named  as- 
certain the  rule.  Nothing  can  be  done  by  a 
court  upon  a  holiday  except  the  things  which 
are  ^ressly  ^cepted  from  the  prohibition. 
An  action  in  justice's  court  which  has  been 
adjourned  to  a  legal  holiday  must  neces- 
sarily fall.  But  it  would  seem  that  this  con- 
ditl<m  of  the  law  need  lead  to  no  practical 
difficulty.  ThB  time  of  the  thanksgiving  holi- 
day is,  practically,  as  definitely  fixed  as 
Christmas  or  the  Fourth  of  July,  In  advance 
of  the  proclamation.  It  has  been  the  cus- 
tom, not  departed  from  in  many  years,  to 
set  apart  for  thanksgiving  the  last  Thursday 
in  November  In  each  year.  So  that  It  can 
be  foreseen,  with  practical  certainty,  that 
that  day  will  be  a  nonjudicial  day.  The 
judgment  of  the  circuit  court  Is  affirmed. 


ALTHOnSB  T.  TOWN  OP  JA5IEST0WN. 
(Supreme  Court  of  Wlsconrin.  Sept  26,  18%.) 
Towns— IiiABiLiTT  tor  DsncniTR  Road— Borioa 

or  PlAIKTIFT— PLBADntO— EVTDBXCB. 

1.  A  clause  in  an  answer,  that  as  to  every- 
thing "in  said  complaint  contained,  and  not 
thereinafter  admitted,  it  denies  the  same,  and 
the  whole  thereof,"  will  be  restricted  to  matter 
not  expressly  referred  to  or  covered  by  the  spe- 
cific allegationa  of  the  answer. 

2.  The  word  "no."  In  the  notice  of  plaintiff's 
claim  against  defendant  town  In  an  action  for 
personal  injuries,  "that  the  breaking  of  the 
bridge  was  due  to  Its  insufficiency,  no  rotten 
timbers  being  used  In  it*  construction,"  will  not 
be  regarded  as  so  misleading  as  to  render  the 
notice  invalid. 

3.  An  ohiection  to  the  admission  of  the  tes- 
timony of  one  who  was  i>resent  and  saw  plain- 
tiff's notice  of  her  claim  against  defendant 
town  for  iojuries  written  by  her  attorney,  and 
copied  In  his  letter-press  book,  to  show  that 
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the  notice  tiiere  copied  web  the  iame  that  the 
witness  afterwards  serred,  is  Qotenable. 

4.  The  harden  of  aliowiag  that  plalntUTs 
claim  against  defendant  town  for  personal  in- 
^rlef  has  been  allowed  is  on  defendant 

Appeal  from  drcoit  court,  Grant  connty; 
George  ClementsoD,  Jadge. 

Action  by  Annie  M.  Altbouse  against  the 
town  of  Jamestown  to  recover  for  Injuries  to 
plaintlfiT'a  minor  daughter,  and  to  her  horse 
and  wagon,  caused  by  the  breaking  down  of 
a  bridge  across  a  public  highway  by  reason 
of  Its  defective  condition.  Tliere  was  Judg- 
ment for  plaintiff,  from  wtalcb  defraidant  ap- 
peals. Affirmed. 

This  action  was  for  the  recovery  of  dam- 
ages against  the  defendant  town,  alleged  to 
have  resulted  from  injuries  to  the  plaintiff's 
minor  daughter  while  In  her  service,  and  to 
the  plaintiff's  bor^  and  wagon,  all  caused 
by  the  breaking  down  of  a  bridge  across  a 
pnbllc  highway  In  said  town  while  ber  said 
daughter  was  driving  over  the  same,  by  reason 
of  its  defective  and  insufficient  condition,  in 
consequence  of  rotten  timbers  having  been 
used  in  Its  constmctlon.  The  complaint  al- 
leged the  giving  of  a  notice  of  the  injury,  etc, 
November  28,1^2,  to  the  chairman  of  the  su- 
pervisors of  the  town,  that  was  substantially 
in  conformity  to  the  statute,  and  In  due  sea- 
son, and  It  was  also  alleged  tiiat  a  written 
statement  of  the  plaintiff's  claim  was  filed 
with  the  town  clerk,  March  15,  1894,  to  be 
laid  before  the  town  board  of  audit;  that  the 
town  board  of  audit  disallowed  It,  and  at  the 
next  annual  town  meeting  no  action  was  tak- 
en for  Its  allowance.  The  answer  admitted 
^that  a  notice  of  injury  was  some  time  served 
upon  the  chairman  of  the  town,  but  It  [de- 
fendant] could  not  now  state  the  nature  of 
the  notice,  or  the  date  of  It,  or  the  time  It 
was  served."  It  also  admitted  that  the  claim 
stated  in  the  complaint  "was  filed  with  the 
town  clerk,  March  14,  1894,"  but  denied  the 
disallowance  of  it  by  the  town  board  of  audit, 
and  denied  that  at  the  next  annual  town  meet- 
ing any  action  was  taken  on  It  and  that  It 
was  disallowed.  The  only  qurations  made  on 
this  appeal  relate  to  the  giving  of  a  sufflclent 
notice,  and  alleged  disallowance  of  the  claim. 
There  was  evidence  tending  to  support  the  al- 
legations of  the  complaint,  and  the  plaintiff 
had  a  voillct,  upon  which  Judgment  was 
given  against  tbe  defendant,  from  which  tt  ap- 
pealed. 

T.  L.  Clearjr,  for  i^dlant  Gartw  & 
Bnm^  for  respondent 

PINNBIT,  J.  (after  stating  the  facta).  The 
defoidant  was  required  by  Its  answer,  In  or^ 
der  to  create  an  Issne,  to  Interpose  "a  general 
at  qwdflc  denial  of  each  material  auction  of 
the  complaint  controverted  by  It  or  of  any 
knowledge  or  Information  thereof  sufficient  to 
form  a  belief."  Rev.  St  S  And  by  sec- 

tion 2667,  Id..  It  la  provided  that  "every  ma- 
terial alleKation  of  the  complaint,  not  contro- 
verted by  the  answer,  as  berelnliefore  t^e- 


scrlbed  *  •  •  aball,  for  tito  pnzpona  of 
the  action,  be  taken  as  true."  There'  is  no 
claim  but  that  the  defendant  could  state  the 
contents  of  the  notice  iqxm  Informatioo  and 
belief,  or  deny  any  knowledge  or  Infonoatkw 
snfflcient  to  form  a  bdief  In  respect  to  it. 
Ttm  anaww  was  wholly  insnffldent  to  create 
an  Issue  upon  the  subject  of  notice  and  the 
alIegati<HiB  of  the  complaint  la  that  respect 
stood  admitted,  unless  the  defect  In  the  an- 
swer is  supplied  by  the  tqmiing  paragraph,  in 
which  the  defoidant  "s^  that  as  to  each 
and  every  aDegation,  statemoit,  mattor,  fact, 
and  thing  In  said  complaint  contained,  and 
not  thereinafter  admitted,  it  denleB  the  sam^ 
and  the  whole  thereof."  The  answer  then 
^weeeds  to  admit  Tarions  portions  of  the  com- 
plaint, making  sfflrmative  allegations  in  re- 
spect to  the  matters  ther^  rtfeired  to;  and 
this  is  followed  by  spedflc  denials  of  vaiteus 
portions,  when  the  portion  in  relatlw  to  giv- 
ing notice  of  Injury,  already  quoted,  aniears. 
The  portion  of  the  answer  relating  specifically 
to  the  question  of  notice  is  so  clearly  insuffl- 
dent  as  to  operate  as  an  admission  of  tbe  alle- 
gations of  the  complaint  on  that  subject,  and 
the  goieial  deidal.  It  would  seem,  should  be 
restricted  In  its  c^-atlon  and  effect  to  matters 
not  vedflcally  trested  In  the  ansm.  It  is 
doubtful  If  the  pleader  has  any  right  after 
having  gone  over  the  cmaplaint  In  detall,r- 
whetber  by  sufficient  denials  or  not— to  ex- 
pect that  a  denial  such  as  tbe  answer  opens 
with  In  tUs  case  will  sore  to  take  away  tnun 
the  remainder  ot  tbe  answer  its  dofectlTe  diar- 
acter.  Such  denial  ouglit  rntiief  to  be  re- 
strained to  matter  not  expressly  referred  to, 
or  attempted  to  lie  covered,  by  the  flpedflc  al- 
legations Qt  tiie  answer.  It  is  neither  a  gen- 
eral  nor  a  speclflc/denial,  within  the  meaning 
ot  the  statute. 

2.  PresumptiTdy,  the  notice  in  qnesUoa  was 
in  the  d^endant's  posseaeion,  and  it  made  no 
claim  at  the  trial  to  the  contrary,  but  nrged 
sereral  objections  to  the  proof  of  notiea  It 
was  shown  that  tbe  notice  was  prepared  in  the 
office  of  an  attorn^,  and  copied  In  his  letter 
book  by  the  letter^vess  process  but  somewhat 
hapN^cOj,  80  that  some  wwds  or  parts  of 
words  were  omitted,  or  appeared  very  indis- 
tinct; and  a  statement  u  to  the  defect  In  tlie 
bridge  tliat  caused  the  accident,  to  the  purpw-t 
"that  the  breaking  of  tbe  bridge  was  due  to 
its  insufficiency,  rotten  timbers  being  used  in 
its  constmctlon,"  the  d^endant  Insists,  reads, 
in  the  letter-press  coj^,  "no  rotten  timber 
being  In  its  construction."  llwre  was  a  part 
of  a  word,  "na"  or  "nd,"  probably  ♦•and," 
between  the  words  "insufficiency"  and  "rot- 
ten." If,  throng  clerical  errw,  the  word 
"no"  Itad  been  wrtttaa  In  tbe  connection 
claimed.  It  could  not  have  misled  the  hnmUest 
understanding.  ISwre  wwe  other  minor  points 
urged,  but  titiey  do  not  appear  to  be  worthy 
of  serious  consideration.  Upon  tbe  whole, 
we  think  the  evidence  was  suffidest  to  go  to 
the  Jury  to  show  that  due  notice  liad  been 
given. 
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3.  The  person  who  wrote  the  notice  was  out 
of  the  state  at  the  time  of  the  trial*  and  his 
teetimony  had  not  been  secured,  but  the  court 
admitted  the  testlmonr  of  a  witness  who  was 
ivesent  and  saw  him  write  and  copy  the  notice 
Into  the  letter  book,  and  who  went  to  the 
office  of  the  attorney  to  get  It  written  up,  tend- 
ing to  show  that  the  notice  In  the  letter  book 
was  the  same  that  he  aftawards  served  on 
the  Bupervlsors  of  the  town;  and  the  conrt 
also  admitted  the  testimony  of  the  plaintiff's 
daughter,  who  had  seen  and  read  the  notice  so 
served,  tending  to  show  the  Identity  of  the  no- 
tice served  with  the  one  found  In  the  letter 
book.  The  defendant  Insisted  that  the  tes 
timony  thus  received  was  not  the  best  evi- 
dence of  which  the  nature  of  the  case  admit- 
ted; that  the  testimony  of  the  absent  witness 
who  drew  up  the  notice  should  have  been  pro- 
duced. No  other  than  the  letter-j^ess  copy 
had  been  made,  and  the  original  had  been  de- 
livered to  the  chairman  of  the  supervisors  of 
the  defendant  town;  and  It  was,  aa  we  have 
said,  presumptively  In  Its  possession  at  the 
trial.  The  evidence  tendered  and  received 
was  the  same,  In  d^ree  or  kind,  as  the  testi- 
mony of  the  absent  witness  would  have  been 
had  be  been  invdnced,  although  it  might  have 
been  deara  and  mors  sattafactoiy;  but  the 
plaintiff  was  not  bound  to  produce  the  strong- 
est evidence  or  the  best  witnesses  within  her 
power.  We  think  the  defendant's  objection 
to  tbe  testimMiy  is  deariy  nntenable. 

4.  It  la  insisted  by  the  defendant  that  tbe 
plaintiff  should  have  produced  evidence  as  to 
tbe  allowance  or  disallowance  of  her  claim. 
It  is  admitted  that  On  plaintiff's  dahn  was 
filed  with  the  town  clerk.  The  object  of  re- 
quiring this  Is  to  enable  the  supervisors  of 
tbe  town  to  present  the  claim  for  tbe  consider- 
ation of  the  doctors  at  the  ensuing  annual 
town  meeting,  with  a  Tiew  to  compromise,  or 
settlement  without  suit.  Wentwortb  t.  Town 
of  Smnmlt,  60  Wis.  281,  283,  19  N.  W.  97. 
And  wltbln  10  days  aftor  the  town  meeting  the 
plaintiff  brought  ber  action,  as  she  had  a  right 
to  do.  Rev.  St  S  824.  SOie  was  not  bound  to 
prove  a  n^^tlve  in  order  to  maintain  it  The 
burden  of  proof  of  allowance  of  Hie  claim 
was  on  the  defendant. 

Tbe  record  falls  to  show  ai^  material  error. 
The  Judgment  of  the  drcult  court  Is  affirmed. 


DISOTEIiL  T.  HENRT  LUTHER  CO. 

(Supreme  Court  of  Wisconsin.    Sept.  26,  1895.) 

Fbksohal  Ikjosim  —  Uabtke  and  Sbrvaht  — 
Wbioht  or  EviDBKOB— Appeal— Bbquisitbs. 

1.  In  the  absence  of  a  certificate  by  the  tr!- 
«]  Indirc  that  the  bill  of  excepUons  contains  all 
the  tcHtimony  given,  it  will  be  preaumed  that 
every  fact  in  issue  essential  to  support  the  jodg- 
mcnt  was  proved, 

2.  In  an  action  to  recover  of  an  employer 
for  injuries  to  a  minor  employ^  received  m  the 
conne  of  a  dangerous  employment,  an  instmc- 
tion  which  refers  to  the  jury  for  their  determina- 
tion, from  their  observance  of  the  Injared  em- 
ploye as  a  witness  and  their  hearing  of  bis  tes- 


timony, the  question  of  how  much  allowance 
shonld  be  made  for  faia  youth  In  determining 
the  degree  of  care  and  discretion  to  be  expected 
of  him  by  his  employer,  is  not  erroneous. 

Appesl  from  circuit  court,  Oreen  I^ke  coun- 
ty; George  W.  Burnell,  Judge. 

Actloo  by  Edmund  Dlsotdl,  by  his  guard- 
ian ad  litem,  against  the  Henry  Luther  Com- 
pany to  recover  for  personal  injuries  receiv- 
ed while  employed  in  defendant's  factory. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

The  defendant  is  a  corporation  engaged  In 
the  manufacture  of  zinc  washboards.  The 
plaintiff  Is  an  Infant  of  18  years,  who  re- 
ceived a  personal  injury  while  employed  by 
the  defendant  In  its  factory.  The  plaintiff  In 
his  complaint  daims,  and  there  Is  evidence 
tending  to  show,  that  the  plaintiff's  business 
was  the  feeding  of  a  machine  called  the 
"Crimping  Machine" ;  that  this  machine 
consists  of  two  metallic  rollers,  revolving 
horizontally,  close  together,  about  three 
feet  above  the  floor,  with  cogwheels  which 
match  Into  each  other,  and  revolving  eight 
times  in  a  minute;  that  the  motive  power 
was  steam,  communicated  to  the  machine  by 
a  belt  which  passed  over  a  wheel  or  pulley " 
upon  the  shaft  of  one  of  the  rollers;  that 
tbe  plslntiff's  duty  was  to  insert  the  edge  of 
a  plain  sheet  of  sine  between  tbe  rollers,  at 
each  revolution,  which,  by  one  revolution  of 
the  roller,  was  turned  out  "crimped";  that 
there  was  danger  attending  the  operation  of 
this  machine,  which  was  not  so  obvious  as 
to  be  observed  by  the  Inexpnienced;  that 
the  plaintiff  did  not  know  of  the  danger,  and 
had  not  been  instructed  In  reference  to  It; 
that  the  danger  to  plaintiff  was  Increased  by 
the  fact  that  a  little  boy,  still  In  skirts,  a 
son  of  the  manager,  was  allowed  and  accus- 
tomed to  play  in  the  room  when  this  machine 
was  being  operated,  and  often  near  the  ma- 
chine; that  the  manager  requested  the  plain- 
tiff to  look  after  the  boy,  so  that  he  might  not 
be  hurt  by  having  his  clothes  caught  by  tbe 
wheels;  that  plaintiff  did  look  after  the  boy 
as  requested;  that  one  day,  while  the  plain- 
tiff was  oireratlng  the  machine,  the  boy  was 
playing  so  near  to  the  machine  that  It  ap- 
peared to  the  plaintiff  that  there  was  danger 
of  his  dothes  being  caught  by  the  wheels, 
and  of  his  being  hurt,  when  plaintiff  asked 
him  to  go  away,  and  then  tried  to  push  him 
away  with  his  foot,  as  was  his  usual  method; 
that,  while  his  attentltm  was  diverted  by  his 
care  of  the  child,  his  left  hand  was  drawn 
into  the  machine  and  crushed  between  the 
rollers.  There  was  a  verdict  and  Judsrment 
for  tbe  plaintiff,  from  wbicb  the  defendant 
appeals. 

John  J.  Wood,  Jr.,  and  Charles  Barbor,  for 
appellant.  Peny  Nickem,  for  respondent 

NEWMAN,  J.  (after  stating  the  facts). 
The  record  contains  no  certificate  of  the  trial 
Judge  that  the  bill  of  exceptions  contains  all 
the  testimony  given  upon  the  trial.  In  the 
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abeence  of  such  certificate  the  presumption  Is 
that  eveiT  fact  within  the  Issue,  nud  e^ntial 
to  support  tbe  Judgment,  was  proved  upon 
the  trial.  Lee  t.  Campbell,  77  Wis.  340.  46 
N.  W.  497.  So  there  can  be  no  review  of  the 
ease  upon  the  testimony  here,  nor  any  Infer- 
I'oce  IncooBistent  with  the  verdict  drawn. 
Morrow  v.  Lander.  77  Wis.  77,  45  N.  W.  956. 
Sufficient  of  the  testimony  Is  preserved  In' 
the  bill  of  exceptions  to  show  that  there  was 
testimony  tending  to  prove  all  the  facts  es- 
sential to  support  the  plalntUTs  Judgment 
But  the  defendant  sees  a  fatal  error  in  this 
instruction,  which  the  court  gave  to  the  iwry: 
•'The  testimony  shows  that  this  boy  (the 
plaintiff)  was  18  years  old,~nearIy  19.  It  la 
claimed,  on  the  part  of  the  plaintiff,  that  he 
was  a  boy  of  tender  years,  and  therefore  the 
same  degree  of  care  and  discretion  is  not  to 
be  expected  of  him  as  would  be  of  an  adult, 
■or  grown-up  person.  It  is  claimed,  on  the 
part  of  the  defendant,  on  the  other  band, 
that,  although  he  was  a  minor,  he  had  ar- 
rived at  such  an  age  of  discretion  that  be 
luid  practically  the  same  discretion,  and 
should  be  held  to  the  same  rule  of  care  and 
prudence,  as  if  he  were  an  adult,  or  person 
of  mature  age.  Now,  this  is  a  question  which 
belongs  entirely  to  you  to  determine.  You 
have  seen  him  upon  the  wituess  stand,  and 
heard  him  testify.  You  must  Judge  of  bla  In- 
telligence and  capacity,  and  bow  much,  if 
any,  allowance  should  be  made  for  his 
youth."  This  is  construed  by  defendant's 
counsel  to  be.  In  effect,  an  Instruction  to  the 
Jury  that  they  may  MUisider  the  appearance 
of  the  plaintiff,  as  he.  had  been  exblblted  be- 
fore them  on  the  witness  stand,  in  determin- 
ing the  question  of  bis  intelligence  and  ca- 
pacity to  i4)prebend  and  avtrid  the  dangers 
incident  to  Us  employment  It  seems  to  be 
capable  of  that  Interpretation,  The  jury  may 
have  so  understood  It  With  that  Interpreta- 
tion, defendant's  counsel  considers  It  plain 
error.  But  Hermann  v.  State,  73  Wis.  248, 
41  N.  W.  171,  seems  to  be  a  strong  case  in 
point  to  sustain  tbe  Instruction.  And  that 
was  a  crluiinal  case,  where.  If  anywhere,  full 
proof  is  required.  The  questions  were  as  to 
a  young  woman's  age,  and  the  impression,  in 
that  respect,  which  her  appearance  should 
liave  made  upon  the  defendant  It  was  held 
■competent  for  the  jury  to  give  weight  to  their 
own  olMervation  of  the  young  woman.  In 
court  duriog  the  trial,  In  the  determination  of 
these  questions.  Ko  case  In  conflict  with  this 
view  has  been  fraud.  The  question  to  be  de- 
•cided  in  the  instant  case  was  not  an  expert 
question,  to  be  decideil  upon  the  testimony  of 
exp^t  witnesses.  It  was  a  matter  of  com- 
mon knowledge  and  observation.  It  wa.s  not 
susceptible  of  proof  by  opinion  evidence. 
The  jurors,  having  had  observation  of  the 
plaintiff,  were  as  competent  to  form  an  opin- 
ion of  his  intelligence  and  capacity,  as  re- 
lated to  tbe  matter  imdcr  iuveHtlgatlon,  as 
■other  witnesses  would  hv.  Much  that  Is  said 
by  way  of  argnment  In  Wnslilturu  v.  ltallr<>ad 


Co.,  09  Wis.  384,  18  N.  W.  328,  seems  to  sop- 
port  this  view.  But  the  question  Involved  in 
that  case  was  an  expert  question,  to  be  de- 
cided upon  the  teatlmcMiy  of  witnesses  havtog 
peculiar  knowledge  of  the  matter  involved. 
This  was  the  value  of  lands  condemned  for 
railway  purposes.  The  court  held  that,  while 
for  many  purposes  It  was  com[>etent  for  the 
jury  to  act  upon  the  knowledge  which  tbej 
had  obtained  from  a  view  of  tiie  preiul:^. 
yet,  on  this  question  of  the  value  of  tbe 
lands,  they  were  bound  by  the  testimony  of 
the  witnesses  who  had  peculiar  knowledge, 
and  were  experts  upon  tbe  question.  It  does 
not  seem  In  any  way  to  conflict  with  Her- 
mann V.  State  or  the  cases  which  support  IL 
The  instruction  was  not  error.  Several  al- 
leged errors  set  out  in  the  brief  of  counsel 
for  the  defendant  but  not  urged  upon  the 
argument,  are  found  to  be  unimportant,  and 
are  not  considered  at  length.  The  judgment 
of  the  circuit  <MUrt  is  affirmed. 


BENT  V.  HOXIB  et  aL 
(Supreme  Court  of  WlsconshL    Bept  26, 18^1 

TlMBStt  COSmuOTS  — NsCBSStTT  OF  RsooRDuce— 
BlPUtVIX— WbSM  L|K>— GOMllIKOLlXe 

Of  Goods. 

1.  A.  contract  for  the  sale  of  standing  tim- 
ber, In  which  the  vendor  retains  title  until  pay- 
ment of  the  purchase  price,  need  not  be  filed  In 
the  office  of  the  town  clerk,  aa  required  by  Bev. 
St.  §8  2314,  2317,  of  conditional  Bales  of  per- 
sonal property  or  chattel  mortgages. 

2.  Plaintiff  sold  defendant  certain  standing 
timber,  retaining  title  until  the  payment  of  the 
purchase  price.  Defendant  cut  and  manufac- 
tured the  timber  iuto  lumlier.  mixing  it  with 
lumber  mnnnfnctnrcd  by  him  from  timber  cot 
on  other  tracts,  but  of  the  same  quality  sad 
value.  ifWd.  that  replevin  would  lie  to  recover, 
out  of  the  common  mass,  a  leas  quantity  of  lum- 
ber than  tbbt  contributed  from  plaintiflTa  tim- 
ber. 

Appeal  from  circuit  court  Winnebago  coun- 
ty; George  W.  Burnell,  Judge. 

Ueplevln  by  A.  R.  Bent  against  John  C. 
Hoxlo,  B.  N.  Mellor,  and  Lyman  E.  Barnes, 
as  assignee  of  the  firm  composed  of  his  two 
codefendants,  to  recover  pine  .lumber  mann- 
f.ictui-ed  from  standing  timber  sold  defend- 
ants by  plaintiff,  but  tbe  title  to  which  was 
retained  by  her  until  payment  of  the  pur 
cbase  price.  There  was  judgment  for  plain- 
tiff, from  which  defendants  appcaL  Afflnu- 
ed. 

Tilts  is  an  action  of  replevin  to  recover 
l.noo.OOO  feet  of  pine  lumber  which,  at  the 
time  of  the  commencement  of  the  action,  to 
wit,  Septemljer  6, 1890,  was  In  the  possessl<Hi 
of  Hoxie  &  Mellor.  The  sheriff  seized,  upoo 
the  writ.  1,2(>3,236  feet  of  lumber,  of  the 
value  of  98,330.85.  On  the  same  day  that  this 
action  was  commenced,  but  after  the  lumber 
had  been  seized  upon  the  writ  Hoxie  &  Md- 
lor  made  a  voluntary  assignment  for  the  ben 
oflt  of  creditors  to  Charles  V.  Bardeen,  who 
was  made  a  party  to  tbe  action,  and  upoii 
whose  roslgiiatlou  the  defendant  Barnes  wai 
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appointed  assignee,  and  substltnted  as  a  par- 
ty to  tbis  action.  The  lumber  replevied  was, 
by  stipulation,  sold  by  the  assignee,  and  the 
plaintiff  obtained  judgment  against  the  a»- 
^gnee  for  the  value  thereof,  as  before  stated. 
The  action  was  tried  by  the  court,  trial  by 
Jut7  having  been  waived.  The  evidence 
showed  that  plalntUI,  on  the  27th  of  June, 
1887,  was  the  owner  of  a  large  tract  of  pine 
land,  and  that  upon  that  day  she  entered 
into  a  contract  In  writing  for  the  sale  of  aU 
the  pine  tinibei*  upon  said  land  to  one  J.  H. 
Weed,  the  purchase  price  being  $20,000.  Thts 
contract  provided  that  the  "plalntlft  has  sold, 
and  hereby  does  sell,  assign,  and  transfer, 
and  set  over,  unto  the  party  of  the  second 
part,  his  executors,  administrators,  or  as- 
signs, all  the  pine  timber  standing,  growing, 
or  being  upon  said  premises,  or  any  part 
thereof,"  with  the  right  to  enter  on  said 
premises  for  the  purpose  of  removing  said 
timber  at  any  time  within  five  years.  The 
contract  further  provided  "that  the  title  to 
the  logs  and  timber  and  lumber  mannfactur- 
cd  therefrom  shall  be  and  remain  In  the 
l>arty  of  the  first  part  [the  plalntitHt"  until 
the  purchase  price  of  $10  per  thousand, 
amounting  In  all  to  $20,000,  Is  fully  paid. 
Other  provisions  of  the  contract  required  Al- 
len to  pay  all  the  taxes  levied  upon  the  pine 
lands  In  question  before  the  time  the  timber 
should  be  removed  therefrom,  and  notice  of 
such  removal  given  to  the  plaintiff.  In  De- 
cember, 18S8,  Weed  sold  and  assigned  to 
Hoxle  &  Mellor  all  his  Interest  in  said  con- 
tract by  written  assignment,  and  they  as- 
sumed to  carry  out  the  terms  of  the  contract 
Hoxle  &  Mellor  had  a  large  lumber  business 
at  Antlgo,  Wis.,  and  in  the  state  of  Michigan. 
During  the  winters  of  1889  and  1890  they 
cut  from  the  lands  of  the  plaintiff,  under  this 
contract,  2,U00,000  feet  of  logs,  which  they 
mixed  with  11.400,000  feet  of  other  logs  of 
about  the  same  quality,  cut  from  land  owned 
by  said  Hoxie  &  Mellor,  called  the  "Bryant 
Ix)g8,"  making  a  total  of  14,000,000  feet  of 
logs,  which  they  cut  and  drew  to  Antlgo,  to 
-the  mill  of  J.  H.  Weed,  where,  during  that 
winter  and  spring,  they  were  all  manufactur- 
ed Into  lumber.  Of  this  lumber  so  manufac- 
tured, 3,034,R0O  feet  graded  shop  common 
and  better,  the  balance  being  of  inferior 
-grades.  All  of  the  shop  common  and  better 
had  been  sold  by  Hoxie '&  Mellor  to  the  An- 
ligo  Lumber  Company  prior  to  September  6, 
1890.  On  that  date  there  was  left  In  the 
possession  of  Hoxie  &  Mellor,  In  the  yard  at 
Antlgo,  about  10,000,000  feet  of  lumber,  of 
which  48,000  feet  was  of  the  grade  of  shop 
common,  and  tlie  balance  of  the  grades  below 
shop  common,  which  bad  been  manufactured 
from  said  14,000,000  feet  of  logs,  and  which 
was  piled  separately,  according  to  Its  grade. 
This  10,000,000  feet  of  lumber  was  made  up 
of  lumber  cut  from  the  whole  14,000,000  feet 
•  of  logs,  so  Intermixed  that  the  Identity  of  the 
lumber  cut  from  the  Bent  logs  could  not  be 
determined.    Of  the  2,600,000  feet  of  lumber 


manufactured  from  the  Bent  logs,  910,000 
was  of  the  grade  of  shop  common  and  bettb/, 
and  1,690,000  feet  was  common  lumber,  and 
this  last  amount  of  common  lumber  was  a 
part  of  the  10,000,000  feet  of  common  lumber 
remaining  In  the  plaintiff's  yard  on  Septem- 
ber 6^  18901  when  this  action  was  begun;  but. 
as  before  stated,  it  was  so  Intermixed  with 
other  lumber  of  the  same  grades  that  its  Iden- 
tity could  not  be  determined.  On  the  6th  day 
of  September,  aforesaid,  there  was  due  and 
unpaid,  of  the  purchase  price  of  the  lumber 
so  sold  by  the  plaintiff,  $10,336,  and  upon 
that  day,  as  before  stated,  the  plaintiff  com- 
menced tliis  replevin  action,  and  caXised  to  be 
seized,  out  of  the  10,000,000  feet  of  lumber 
aforesaid,  1,263,236  feet  of  lumber,  all  of 
which  was  of  grades  below  shop  common,  ex> 
cept  48,000  feet  The  circuit  jndge  made 
findings  of  fact  substantially  In  accordance 
with  the  facts  above  stated,  and  concluded 
that  the  plaintiff  was  entitled  to  Judgment 
for  the  lumber  replevied,  or  its  value,  to  wit, 
$9,336.85,  and  judgment  was  so  rendered, 
from  which  tbe  defendants  have  appealed. 

0.  W.  Felker,  Charles  Barber,  and  A.  B. 
Thomi>son,  for  appeUants.  F.  W.  Honghtmi 
and  O.  D.  Cleveland,  tor  reapoodent. 

WINSLOW,  J.  (after  stating  the  facts). 
The  contract  In  question  was  a  contract  for 
the  sale  of  an  Interest  In  laude,  with  a 
rest^n-ation  of  title  as  security  for  the  pur- 
chase money.  The  subsequent  cutting  of 
the  timber  did  not  change  the  character  of 
the  Instrument.  The  necessary  result  Is  that 
it  was  not  a  conditional  sate  of  personal 
pri  pcrty,  nor  a  chattel  mortgage,  and  did 
not  have  to  be  filed  in  the  office  of  the 
town  clerk,  as  lequlred  by  sections  2314, 
2317,  Bev.  St.  These  questions  were  all,  in 
effect,  settled  by  the  case  of  LilUe  v.  Dun- 
bar, 62  Wis.  198,  22  N.  W.  467,  where  the 
contrary  Intimations  In  the  cases  of  Oadle 
T.  McLean,  48  Wis.  037,  4  N.  W.  755,  and 
Bunn  V.  Lumber  Co.,  51  Wis.  376,  8  N.  W. 
232,  are  disavowed.  It  follows,  logically,  that 
the  plaintiff  retained  the  title  to  the  lumber 
cut  from  her  logs,  or  so  much  thereof  as  re- 
mained unsold  In  the  possession  of  Hoxle  & 
Mellor,  until  the  whole  purchase  price  was 
paid.  There  was  due  and  unpaid  on  the 
contract,  at  the  time  of  the  commencement 
of  the  action,  $10,336.  Hoxie  &  Mellor  had 
In  their  possession  at  that  time  10,000,000 
feet  of  lumber,  of  which  48,000  feet  was 
above  the  grade  of  common  lumber  and  the 
balance  was  common  or  below.  This  10,- 
000,000  feet  was  a  mixture  of  lumber  made 
from  the  Bent  logs  and  the  Bryant  logs.  To 
the  mass  of  common  lumber  the  Bent  logs 
had  contributed  1,690,000  feet.  Out  of  the 
mass  the  ofilcer  seized  1,215,230  feet  To  the 
lumber  of  grades  better  than  shop  common 
the  Bent  logs  had  contributed  910,000  feet, 
and  the  officer  seized  of  this  lumber  only 
48,000  feet.    It  Is  argued  that,  she  could  not 
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repterln  out  of  tbe  canmon  masB,  and  that 
Bbe  must  find  and  identUjr  the  lumber  made 
ftom  ber  own  loga.  The  case  of  Young  t. 
MUm,  20  Wis.  616,  seems  to  be  a  eompteto 
answer  to  this  contention.  The  common 
mass  was  made  up  of  lumber  of  tbe  same 
quality  and  valuer  drawn  from  two  different 
lots  of  logs.  Tbe  plaintiff's  logs  contributed 
to  make  np  tbls  common  mass,  and  sbe  re- 
plevins from  It  a  quantity  considerably  less 
than  her  contribution.  This  sbe  can  cer- 
tainly do.  Mowzy  T.  White.  21  Wis.  417. 
There  can  be  no  Just  complaint  because  sbe 
did  not  take  all  the  lumber  to  which  sbe  was 
entitled.  It  Is  said  that  tbe  evideace  shows 
that  the  plaintiff  received  the  notes  of  Hoxte 
ft  Mellor  in  payment  of  the  balance  due  on 
tbe  contract.  It  Is  sufflclent  to  say.  In  re- 
spect to  this  oontentlonT  that  tbe  circuit  court 
found  that  tb«e  was  due  and  unpaid  upon 
tbe  contract,  at  tbe  time  tbls  action  was 
commenced,  f 10,386.  This  finding  is  not  ex- 
cepted tOk  and  Is  a  verity.  Judgment  afflnn- 
ed. 


BENT  T.  BARNBS. 
(Snpreme  Oonrt  of  Wisconsin.    Sept  26,  1895.) 

TOR  BENEFIT  OV  ClIBDrrOBS— EtlOHTS 

07  Libit  Chbditobb — Tkacinq  Pbofbrtt 
—Replevin — When  Libs. 

1.  Plaintiff,  having  oold  timber  to  one  for 
whom  defendant  ha*  become  aaslgnee  for  the 
benefit  of  Creditors,  retaining  the  title  thereto 
until  the  purchase  price  should  be  paid,  is  en- 
titled, on  tracing  tbe  property  sold,  throng  its 
transformation  into  lamber,  into  the  mass  of 
property  in  defendant's  hands,  to  recover  the 
money  obtained  by  def«idant  on  its  sale  by  him. 

2.  An  equitable  complaint  having  been  an- 
swered on  the  merits,  and  the  action  tried  witli- 
OQt  objection  as  to  its  form,  it  cannot  be  urged 
for  the  first  time  on  appeal  tbat  there  was  a 
remedy  at  law. 

3.  Plaintiff  sold  a  quantilpr  of  standing  tim- 
ber under  a  contract,  retaining  title  until  the 
payment  of  the  porchase  price.  Her  vendee 
manafactured  the  same  into  lumber,  and,  be- 
coming insolvent,  assigned  for  the  benefit  of  his 
creditors.  Plaintiff  brought  replerin,  recover- 
Injs  lumber  neariy  equal  in  valne  to  tbe  balance 
of^  her  claim,  having  traced  her  property  to 
the  mass  in  possession  of  the  insolvent.  At  the 
time  of  his  assignment,  there  still  remained  a 
sufficient  portion  of  this  traced  property,  not 
seized  under  her  writ  of  replevin,  to  meet  tbe 
balance  due  her.  This  the  assignee  sold,  and 
plaintiff  brings  an  action  against  him  to  recov- 
er the  assignor's  indebtedness  to  her.  Eeld, 
that  the  partial  relief  secured  by  plaintiff  In  the 
replevin  action  did  not  prejudice  her  right  to  re- 
sort to  an  action  against  the  assignee  for  the 
balance. 

AppeiU  from  drcntt  court.  Winnebago  coun- 
ty; Oeorge  W.  Bumell,  Judge. 

Action  by  A.  B.  Bent  agaliut  Lyman  B. 
Barnes,  as  assignee  of  H(aie  &  Mdlor,  a  co- 
partnership, to  recover  tbe  balance  due  her 
on  a  logging  contract  after  deducting  the 
value  of  property  recovered  by  bw  In  re- 
plevin from  def«idant*8  assignors.  From  an 
order  dismissing  tbe  complaint,  jdaintlff  ap- 
peals. Bevprsed. 

Tbls  is  an  action  In  equity,  tried  upon  the 


same  evidence  u  tbat  submitted  In  ttM  re- 
plevin action  ot  Bent  v.  Hoxle  (decided  bere- 
wlth)  64  N.  W.  426,  and  Involved  the  aaaw 
loggtaig  contract  The  actkm  was  bnMight 
to  recover  ficom  the  asiHgnee  tbe  balance  doe 
on  said  logging  contract,  after  deducting  tbe 
value  of  the  lumber  replevied  In  tbe  replevin 
action.  Tbat  balance,  on  .tbe  6tb  of  Septem- 
ber, 1800,  was  tbe  difference  between  f  10,- 
33G,  tbe  amount  then  due  <hi  the  contract,  and 
(8,336.85,  the  value  of  the  lumber  replevied, 
amounting  to  $999.15.  'Die  circuit  Judge 
found  substantially  the  same  fiicts  as  In  tbe 
replevin  action,  and.  In  addition,  thereto, 
found.  In  effect,  that  the  defendant,  as  aa- 
slgnee, rec^ved  property  of  Hoxle  &  MeUor 
of  the  value  of  abont  $100,000,  and  that, 
among  the  proper^  so  recdved,  was  a  quan- 
tity of  lumber,  of  which  330,000  feet,  of  the 
value  of  $1,6S(^  was  made  frmn  plaintiff's 
logs,  but  It  was  BO  Intermixed  with  Oie  otber 
lumber  of  the  same  quality  and  mine  that  it 
could  not  be  IdenUfled  It  is  ecprenly 
found  tbat  tbls  amount  oC  S30,;000  feet  re- 
mained in  the  hands  <^  the  assl^ee  after  de- 
ducting the  amoimt  seised  In  tbe  replevin 
action.  The  clrcnlt  court  dismissed  the  com- 
plaint, and  tbe  plaintiff  appealed. 

F.  W.  Houghton  and  O.  D.  Cleveland,  for 
appellant  Charles  W.  Felker,  Charles  Bar- 
ber, and  A.  B.  Thompson*  for  respondent. 

WINSLOW,  J.  (after  stating  the  facts). 
The  character  of  tiie  logging  cmtract  and  Its 
validity  has  been  fully  determined  In  the 
companion  case  of  Bent  v.  Hoxle  (determined 
herewith)  64  N.  W.  426.  The  plaintiff  retain- 
ed title  to  the  lumber  manufactured  from  her 
logs  untn  tbe  contract  pitee  was  paid.  The 
facts  are  very  simple.  At  tbe  time  of  the 
assignment  Uiere  was  in  the  yard  330,000 
feet  of  lumber,  valued  at  $1,650^  and  tlie  tlile 
to  this  lumber  remained  In  tbe  idaintlfr  nntn 
tbe  balance  due  ber  on  tbe  contract,  vis. 
$099.15,  was  paid.  Tbe  assignee  took  this 
lumber  and  tuM  it  Upim  wdl<establlshed 
principles,  tbe  assignee  must  account  to  tbe 
plalndff  for  die  value  of  the  plaintiff's  prop- 
erty so  taken  and  st^d,  to  tbe  amount  oC  the 
plaintiff's  interest  In  It  fRia  pnqmrty  vma 
that  <rf  the  i^alntlff.  Sbe  has  traced  it  aped- 
flcally  Into  a  mass  of  property  of  the  aame 
quality  in  tbe  bands  ot  the  assignee.  She 
was  entitled  to  replevy  It  from  the  eommcm 
mass.  Bent  v.  Hcnde,  supra.  Not  haviiifr 
done  so,  Abe  can  still,  after  Ito  conversion  by 
tbe  assignee,  claim  the  money  wUch  it 
bronf^t  It  Is  substantially  a  trust  fund  In 
the  hands  of  the  assignee,  and  it  has  been 
successfully  traced.  l%e  principles  frequent- 
ly stated  in  the  cases  dedded  by  this  coort. 
b^innlng  with  EHlk  Go.  v.  Flanders.  87  WIsl 
237,  58  N.  W.  383,  ap^.  and  plainly  de- 
monstrate the  plaintiff's  right  of  recorery. 
The  complatatt  was  answered  oa  tbe  merf  tv,  ■ 
and  die  action  tried  wltbont  objection  aa  to 
Ito  form.  It  cannot  now  be  urged  that  tbeie 
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wu  a  remedr  at  law.  or  Qiat  the  plaintiff 
sl^onld  haT«  filed  a  petltton  in  the  assign- 
ment  proceedings.  It  ii  said  tbat  tlie  plaintiff, 
having  brought  a  mderln  action,  and  obtained 
partial  relief,  cannot  mabitaln  this  action,  be- 
canse  the  remedies  are  Inconsistent  We  per^ 
celTB  no  liKKmsiBtraicr.  Both  actfons  are 
founded  on  the  same  basis,  namely,  the  own- 
«tiiip  of  the  lumber  by  tHe  plaintiff.  There 
is  no  Inconsistency  between  anyof  fha  cHafanB 
made  In  the  replevin  actl<m  and  the  claims 
made  In  this  actlcm.  The  defendant  la  In  no 
way  prejudiced  1^  the  fiiUure  of  the  plaintiff 
to  obtain  full  relief  in  the  replerln  action,  and 
by  her  resort  to  thisactlonfra' the  balance.  In 
a  word,  there  Is  no  Inconsistency  between  the 
remedy  sought  In  this  action  and  the  remedy 
in  the  replevin  actlcm.  We  are  not  Infcmned 
why  the  (Mcer  did  not  seise  all  the  Inmbor 
to  which  plaintiff  was  entitled  In  the  re* 
plevln  action,  but  It  is  certain  that  he  did 
not.  and  Oat  there  was  still  left  in  the  hands 
of  Hoxle  &  Mdlor,  and  subsequently  in  the 
hands  of  the  assignee,  $999.15  worth  of  lum- 
ber for  which  she  obtained  no  Judgment  m 
the  replevin  action.  In  dalmhig  tbat  sum 
in  this  action,  she  takes  ocacQy  the  same  po* 
sltiMi  tbat  abe  occupied  In  the  replevin  ac- 
tion, namely,  that  Ae  owned  the  lumber 
under  tbe  contract  until  the  contract  price 
was  paid.  Jndgmoit  reversed,  and  action  re- 
manded* wlUi  direction  to  render  Judgment 
for  tbe  pialntlff  in  acnndance  with  thia  opin- 
ion. 


IfEBHAN  V.  BLODOETT. 
(Supreme  Court  of  Wl«coniln.  Sept  26,  1896.) 
XoKTOAeB  FosBCUMDBs—BsBTiTOTiox— Costs 

1.  Where  money  was  deposited  with  the 
derk  of  the  circtUt  coart  to  redeem  certain  mort- 

SBged  premises,  aod  the  right  to  redeem  was 
enied  on  aimeal,  the  money  being  repaid  on  ai>- 
pUcation  to  the  dcrk  before  the  mortgagee  had 
served  Um  with  notice  of  his  claim  of  a  lien 
thereon  for  coala,  a  motion  made  subsequent!; 
that  the  lien  be  established  is  properly  ovemiled. 

2.  A  writ  of  assistance  mil  not  be  tssued  on 
tiie  aiq>lication  of  a  mortgagee  to  pot  him  in 
poMCSsioo  of  the  mortgaged  premises  until  aft* 
er  confirmation  of  the  foredosure  sale. 

Appeal  fxwa  eircidt  conr^  Portage  eonn^; 
Charles  T.  Bardeea,  Judgek 

Motion  by  James  Meeban  tat  a  writ  of  as- 
sistancei,  and  to  obt^  a  lien  on  money  de- 
posited to  redeem  from  a  foreclosure  sale. 
On  the  4th  day  of  December,  188B,  the  plain- 
tiff obtained  a  Judgment  of  foreclosure  and 
sale  In  an  action  to  enforce  a  mortgage  upon 
land  In  Postage  county.  Wis.  In  doe  time 
the  mortgaged  premises  were  sold  under  tbe 
Judgment  to  tbe  j^aintifl  tor  9S73,  and  a  aher* 
UTa  deed  was  executed  to  blm,  under  which 
be  took  possession  of  tbe  land  and  held  it 
until  Marcb.  IflBSL  Defendant  then  obtained 
posaeasion  (rf  tiw  yemises.  On  appUcatlon 
ta  tbe  court,  April  27,*ia08,  an  order  was  en- 
tered aetting  aride  tbe  sale;  and  tbereafter. 


<m  the  2Sfth  day  of  Decanber,  1S9S,  this  court 
reversed  such  order,  and  awarded  costs  to 
the  plaintiff.  Hay  10,  1898,  defendant  paid 
to  the  clerk  of  the  circuit  court  f003.3S,  to 
redeem  from  the  foreclosure  sale.  Upon 
plaintiff  hearing  of  the  result  of  the  appeal, 
he  notified  the  clerk  that  he  claimed  a  11m 
on  the  m<mey  d^HWlted,  to  the  amount  of 
f2S0;  but.  notwithstanding  sucfa  notice,  the 
clerk,  on  application,  returned  tbe  money  to 
the  def»idant*8  attorney.  January  S,  ISOi, 
thereafter,  and  subsequent  to  tbe  filing  of 
the  remittitur,  plaintiff  made  a  motion  In  the 
circuit  court  for  an  order  revraslng  Its  for- 
mer order,  and  for  a  ccmflrmation  of  the 
sal&  Before  such  moU(Hi  was  beard,  he 
moved  the  court  for  an  order  directing  the 
Issuance  of  a  writ  ot  assistance  to  put  him 
again  in  possession  of  the  premlsesj  and  also 
for  an  order  that  his  costs  and  damages  In- 
cuRed  in  the  inoeeedlngs  heretofore  referred 
to  be  paid  out  of  the  money  deposited  with 
the  clerk.  B^we  the  first  motion  waa  de- 
termined, the  second  motion  waa  decided, 
and  an  order  entered  denying  the  same,  up- 
on the  ground  that  the  foreclosure  sole  had 
not  yet  been  confirmed,  but  without  preju- 
dice to  renew  the  motirai  after  such  confirm- 
ation, jj^im  proctf  thi^  the  defendant  was 
still  In  possesslw.  The  court  also  refused 
to  grant  tbe  motion  for  a  lien  on  the  money 
depoalted  with  the  clerk,  for  the  reason  that 
the  fund  bad  passed  beyond  control  of  tbe 
court  From  the  order  entered  on  the  second 
motion,  an  appeal  was  taken  to  tbis  court 

Henry  W.  Lee,  for  appellant  Baymwd. 
Lamorenx  tt  Park,  for  respondent 

MABSHALL,  J.  (after  stating  the  facts). 
The  money  dejioslted  with  the  clerk  to  re- 
deem the  mortgaged  premises  waa  rigbtiy 
withdrawn  befne  the  motion  was  made  to 
i  obtain  a  lien  theremt;  and  theratore,  it  such 
Uen  could  in  any  event  hare  been  obtained, 
tbe  motion  came  too  late,  and  waa  property 
denied.   The  writ  of  asristance  was  prop- 
erly denied  up<m  tiie  ground  that  the  sale 
had  not  yet  been  confirmed.    Loonds  v. 
Wbete,  18  Wis.       Is  cited  by  counsel  for 
appellant  to  the  point  that  tbe  denial  of  tbe 
moti(m  to  set  aside  a  sale  Is  equivalent  to  a 
eonflrmation,  but  an  examinatiMi  of  the  case 
I  &lla  to  disclose  that  any  such  question  waa 
I  either  presented  or  decided,  or  that  any  sng- 
I  gesU<m  of  that  kind  was  made.   Tbe  court 
I  there  held,  under  a  rule  of  court  then  ez- 
j  latlnc  that  tbe  purchaser  at  a  foreclosure 
I  sale  waa  entitled  to  be  let  Into  possesston. 
1  and.  If  need  be,  to  a  writ  of  assistance  before 
tbe  confirmation  of  tbe  sale;  but  section 
8168,  Bev.  St,  provides  that  tbe  purchaser  at 
a  foreclosure  sale,  on  pndoctimi  of  tbe  sher- 
iff's deed,  shall  be  let  into  poaseasliHi,  and 
tibe  court  may.  If  necessary,  issue  a  writ  ot 
assistance  to  deliver  such  posaeasion;  and  in 
Welp  V.  Guntbo',  48  WIsl  543^  4  N.  W.  fM7, 
this  court  distinctly  held  tbat  this  section 


Digitized  by 


Google 


430 


NOUTHWESTBRN  BBPOBTSR.  VoL  6i. 


(WiflL 


Aeflnes  the  rightii  of  the  purchaser  after  con- 
firmation of  sale.  Neither  title  nor  right  of 
possession  In  the  purchaser  absolutely  exists 
until  after  confirmation.  Woehler  t.  Bndter, 
46  Wis.  301,  1  N.  W.  829,  and  50  N.  W.  1099. 

Some  other  questlonii  are  presented  by  the 
record,  and  have  been  considered,  but  tbey 
fall  to  disclose  any  ground  for  a  r'ereraal  of 
the  order  appealed  front  The  wder  of  the 
<drciilt  court  Is  affirmed. 


McDERMOTT  T.  CHIGAOO,  U.  ft  ST.  P. 
BY.  CO. 

(Snpieme  Court  of  Wlaconsiu.    Sept.  28, 1895.) 

AcoTOBHTS  AT  Cbossinos— Whit  CoNSTrrcrss  Dn* 
FiCT— Appeal— P8E8ti«PTj  on— OoV' 

TlllBUTORT  NbOLIOBKCB. 

1.  Where  there  li  nothing  before  the  appel- 
late court  but  the  pleadings,  verdict,  motion 
for  Judgment,  ruling,  exception,  and  judgment, 
it  will  be  presumed  uiat  every  averment  of  the 
comnlaint  not  negatived  by  the  verdict  was 
proven  on  the  trial. 

2.  It  cannot  be  said,  as  a  matter  of  law, 
that  a  railroad  crossing  where  the  rails  are  an 
inch  higher  thau  the  planking  and  cinder  beds 
forming  the  roadway  is  not  defective. 

8.  Plaintiff  was  not  necessarily  gnlity  of 
contributory  oegligeuce  in  drivins  across  a  rail- 
road crossing  in  a  bobsleigh,  with  a  wagon  box 
loaded  with  200  feet  of  lumber  in  12-foot  boards, 
the  front  ends  of  which  rested  on  the  floor  of 
the  box,  plaintiff  standing  on  the  lumber. 

Appeal  frmn  circuit  court,  La  Fayette  coun- 
ty; George  Clementson,  Judge. 

Action  by  James  McDermott  against  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany to  recover  for  personal  injuries  to  plain- 
tiff caused  by  defendant's  maintaining  a  de- 
fective crossing  in  the  town  of  Mineral  Point 
There  was  Judgment  for  plaintiff,  ud  de- 
fendant appeals.  Affirmed. 

Personal  injuries.  The  testimony  la  not 
preserved  by  a  bill  of  exceptions.  At  the 
close  of  the  testimony  the  following  state- 
ment of  facta  was  made  by  the  circuit  Judge 
to  the  Jury:  "In  the  year  1830,  Bracken.  Ir- 
vine, and  '  Ansley,  proprietors  of  the  land, 
platted  Irvine's  addition  to  the  then  village  of 
Mineral  Point  One  of  the  streets  upon  said 
plat  was  Commerce  street,  which  ran  north 
and  south,  and  apparently  was  sixty-six  (66) 
feet  In  width.  In  the  year  1853,  the  trustees 
of  the  Tillage  of  Mineral  Point  at  the  sugges- 
tion of  the  Mineral  Point  Railroad  Company, 
which  was  constructing  a  railroad  from  War^ 
ren.  on  the  Illinois  Central  Railroad,  to  Min- 
eral Point  vacated  all  of  Commerce  street 
south  of  Second  street,  and  also  other  streets 
and  alleys  south  of  Second  street  and  a 
number  of  lota  lying  sonth  of  said  point,  and 
set  over  all  of  said  vacated  streets  and  alleys 
for  railroad  and  depot  purposes  for  the  use  of 
said  railroad  company.  This  railroad  was 
built  Into  Mineral  Point  In  the  year  1857. 
The  Aepot  building  of  said  railroad  was  built 
npott  said  vacated  gromid.  east  of  Commerce 
street  at  a  place  about  200  feet  south  of  Sec- 


ond street  On  the  east  of  the  depot  build- 
ing was  the  passenger  track,  and  on  the  wnst 
of  it  the  freight  track,  the  western  rati  or 
whlcb  was  on  the  east  line  of  what  had  bee& 
Commerce  street  South  of  the  passenger 
depot,  and  In  line  with  It  was  the  fr^gbt 
depot  aud  south  of  the  freight  depot  about 
200  feet  and  partly  In  what  had  been  Com- 
merce street  were  located  the  stock  yards 
of  the  railroad  company.  The  railroad  traclc 
to  ibe  roundhouse  crossed  what  had  been 
Commerce  street  diagonally,  north  of  the  pas- 
senger depot.  In  1887,  the  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Company,  which,  tn 
1880,  had  succeeded  to  all  the  rights  and 
franchises  of  the  Mineral  Point  Railroad  Com- 
pany, put  In  a  spur  track,  which  started  from 
the  freight  track  at  a  point  nattii  of  the  pas- 
senger depot  and  crossed  Commerce  street, 
as  originally  laid  out  diagonally,  oppoefte 
the  passenger  and  freight  depots.  This  track, 
was  built  for  the  accommodation  of  James' 
coal  shed,  which  was  erected  about  100  feet 
southwest  of  the  freight  depot  on  the  land  or 
the  railway  company,  under  a  lease  from 
said  company,  and  for  the  accommodatloxi  or 
J.  D.  Martin  &  Co.,  who  had  a  lumber  yard 
on  the  depot  grounds  of  the  railway  company- 
west  of  the  line  of  Commerce  street  and 
south  of  said  depot  buildlngB.  J.  D.  Hartlih 
&  Co.  bad  their  lumber  yard  upon  said 
grounds  by  permission  of  the  railway  com- 
pany, but  they  liad  no  written  lease,  and  paid 
no  rent.  All  of  the  lumber  sold  at  said  lum- 
ber yard,  and  all  of  the  coal  sold  at  said  coal 
shed,  were  shipped  In  over  said  railroad.  Tb«^ 
most  of  those  who  purchased  lumber  at  said 
lumber  yard  traveled  to  and  from  said  yard 
over  what  bad  been  Commerce  street  and 
wbere  said  spur  track  crossed  It,  and  tbe 
same  was  true,  also,  as  to  wagons  going  and 
coming  from  said  coal  shed.  Nearly  all  of 
those  who  carried  freight  to  or  brought 
freight  from  said  railroad  depot  and  grounda 
also  crossed  said  spur  track  at  the  place 
named.  Besides  those,  for.  more  than  20 
years  before  the  time  when  the  plaintiff  was 
Injured,  there  was  considerable  travel  over 
the  line  of  Commerce  street  west  of  said  de- 
pot by  fanners  and  others  living  south  of  the 
depot  grounds,  or  doing  business  south  of 
them,  and  since  1883,  when  the  Mineral  Point 
Zinc  Company's  works  were  erected  on  the 
south  of  said  depot  grounds,  large  quantltleB 
of  zinc  ore  have  been  hauled  to  said  wortcs 
over  the  place  on  what  had  been  Commerce 
street,  where  this  spur  track  was.  The  traf- 
fic of  all  kinds.  Including  that  with  the  rail- 
way company,  that  passed  over  this  place 
was  quite  large.  Over  this  spur  tra^.  In 
the  Hue  of  this  street,  where  this  trafllc  jmam- 
ed  over  the  track,  the  defendant  company 
made  a  crossing  at  the  time  the  track  waa 
laid.  At  the  place  where  the  most  of  the 
teams  crossed  this  track,  the  crossing  was 
made  of  8-lnch  oak  planks  that  were  10  or  12* 
feet  long.  Prom  the  Ad  of  this  solid  planh 
way  there  extended  tor  some  feet  a  iifiiwlin. 
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made  b7  placing  a  3-Inch  oak  plank  on  each 
Me  of  the  rail,  with  a  fllUng  of  cinders  with- 
in the  track  and  between  the  planka,  made  as 
hicb  as  the  top  of  the  planks.  Underneath 
the  planka  of  the  crossing  were  placed  Irons 
or  strips  of  board  to  bring  ap  the  plank  even 
with,  or  nearly  with,  the  top  of  the  rails. 
This  crossing  had  not  been  relaid  since  It 
was  pot  In,  altbongh  particular  planks  may 
bare  been  taken  out  and  replaced  by  others. 
The  crossing  had  become  worn  at  the  time  of 
the  accident  complained  of.  The  plaintiff 
complains  that,  at  the  time,  It  was  defective 
and  Insufficient,  by  reason  of  the  rails  stand- 
Ing  an  Improper  distance  above  It.  On  Jan- 
nary  10,  1893,  the  plaintiff  had  gtme  Into  the 
lumber  yard  of  Martin  &  Co.,  for  lumber, 
but  not  over  the  crossing  In  question.  He 
bad  a  bobsleigh  with  a  wagon  box  on  it. 
He  purchased  of  Mr.  Prideaux,  one  of  the 
firm,  about  200  feet  of  boards,  12  feet  In 
length,  and  these  were  placed  in  the  wagon 
ho^  The  ends  of  the  boards  at  the  front 
rested  on  the  botttmi  of  the  wagon  bed,  with 
perhaps  a  little  straw  under  the  ends,  and 
the  other  ends  of  the  boards  extended  about 
two  feet  over  the  end  gate  of  the  box.  At 
tbe  front  end  of  the  boards  the  plaintiff 
threw  some  straw,  something  like  an  armful, 
wblch  he  bad  put  In  the  box  when  be  left 
home  to  sit  upon.  Then  Mr.  Prldeaux  sat 
on  the  boards  and  the  plaintiff  stood  upon 
them  to  drive.  He  drove  upon  a  Jog  trot  out 
onto  what  had  been  Commerce  street,  and 
proceeded  north  upon  It  to  the  crossing  over 
sidd  q>nr  track,  and  In  going  over  tbe  cross- 
ing the  runner  of  the  sleigh  struck  against 
the  north  rail,  instead  of  rising  over  it,  and 
slid  along  tbe  rail,  throwing  the  sleigh  to  one 
side,  and  pitching  the  plaintiff  out.  He 
struck  the  frozen  ground  upon  his  thigh,  and 
was  Injured.  The  defendant  company  knew, 
for  many  years  before  the  accident  to  the 
plaintiff,  that  this  way  west  of  the  depot 
bnlldings,  along  what  used  to  be  Commerce 
street,  had  been  used  by  the  public  as  a  thor- 
oughfare, and  that  most  of  those  who  bad 
dealings  with  said  lumber  merchants  drove 
over  this  crossing,  either  In  going  to  or  com- 
ing from  their  lumber  yard."  After  stating 
to  the  Jury  that  the  foregoing  facts  were  es- 
tablished by  uncontradicted  testimony,  the 
circuit  Judge  submitted  to  the  jury  questions 
for  a  special  verdict,— five  questions,— which 
questlona,  with  the  answers  thereto,  are  as 
follows:  "(1)  Was  the  crossing  made  by  the 
defendant  company  over  the  spur  track,  at 
the  place  wbere  tbe  plaintiff  was  thrown 
fran  his  slelgb,  at  that  time  defective  and  In- 
sufficient by  reason  of  the  rails  standing 
above  the  planks  of  the  crossing?  Ans.  Yea. 
(2)  Was  tbe  plaintiff,  at  the  time  he  was 
thrown  from  his  altigh  to  the  ground,  exer- 
cMng  ordinary  care  In  tbe  manner  in  which 
he  was  driving  his  team  over  said  crossing, 
and  In  standing  upon  the  lumber  In  the 
sleigh  box,  In  driving  the  team?  Ans.  Yes. 
(A)  If  to  the  first  qnestlMi  you  have  answw- 


ed  'Tea,*  answw  this  question:  How  hi«^  at 
said  crossing,  when  the  plaintiff  attempted 
to  drive  across  It,  was  the  top  of  the  rails 
above  tbe  top  of  the  planks  of  the  crossing? 
Ana.  One  inch.  (4)  Was  tbe  plaintiff  thrown 
from  the  slelgb  by  reason  of  the  railroad 
crossing  at  that  place  being  insufficient  and 
unsafe?  Ans.  Yes.  (5)  If  the  plaintiff  Is  en- 
titled to  Judgment  in  this  case,  at  what  sum 
do  you  assess  the  damages  which  he  Is  enti- 
tled to  recover  from  the  defendant?  Ans. 
Three  thousand  dollars."  Both  [wrtles  mov- 
ed for  Judgment  upon  the  q>eclal  verdict,  and 
the  motion  of  the  defendant  was  overruled, 
and  that  of  the  plaintiff  granted;  and  from 
Judgment  for  the  plaintiff  the  defendant  ap- 
pealed. 

C.  H.  Van  Alstlne,  for  appellant  Spenaley 
&  Mcllhon,  for  respondent 

WINSLOW.  J.  (after  stating  the  facts). 
Tbe  practice  In  this  case  Is  peculiar.  At  the 
close  of  the  evidence  tbe  circuit  Ji|dge  ore* 
pared  a  q>eclal  verdict.  This  so-called  special 
verdict  consisted  of  a  Umg  statement  or  reci- 
tation of  facts  (being  the  statement  set  forth 
at  length  in  the  statement  of  tbe  case),  all  of 
which  he  states  are  established  by  uncontra- 
dicted testimony,  followed  by  five  questions 
for  tbe  Jury  to  answer.  The  Jury  having  an- 
swered the  qnestlonB,  motions  were  made  by 
both  parties  for  Judgment  npon  the  special 
verdict.  The  motion  of  the  plaintiff  was 
granted,  and  that  of  the  defendant  denied, 
and  Judgment  was  rendered  for  the  plaintiff. 
Thereupon  the  appellant  prepared,  and  tbe 
Judge  has  signed,  a  certificate  reciting  the 
motions  for  Judgment  on  the  verdict,  and  the 
rulbigs  thereon,  and  the  defendant's  excei>- 
tlons.  Tbe  certificate  then  states  that  the 
"special  verdict  found  by  court  and  Jury" 
covers  and  includes  all  the  facts  which  tbe 
court  deemed  to  be  essential  to  tbe  determina- 
tion of  the  case,  and  that  it  was  npon  these 
facts,  wblch  the  court  found  to  be  sustained 
by  tbe  evidence,  that  the  conrt  overruled  the 
defendant's  motion  for  Judgment,  and  ordered. 
Judgment  for  the  plaintiff.  This  c^iflcate  Is 
called  a  bill  of  exceptions.  As  will  t>e  seen. 
It  contains  but  one  exertion,  and  that  la  the 
exception  to  the  overruling  of  the  motion  for 
Judgment  upon  the  Terdlct  Thus  It  will  be 
seen  that  tbe  evidence  la  not  before  va.  In- 
deed, it  Is  a  serious  question  whether  any- 
thing Is  before  us  save  the  pleadings  and  tbe 
fire  questions  and  answers,  which  proiwrly 
constitute  the  verdict  of  the  Jury-  The  redta- 
tlon  of  facts  preceding  the  verdict  Is  entirely 
anomalous.  Certainly,  tbe  Jury  have  not 
found  these  facts.  But  it  may  be  that  the 
statement  in  tbe  bill  of  exceptions,  tliat  the 
conrt  found  tbe  facts  contained  In  the  special 
verdict  to  be  sustained  by  tbe  evidence,  should 
be  held  to  apply  to  tills  recitation,  thus  bring- 
ing the  case  within  tbe  rule  laid  down  in 
Hart  V.  Ralhnad  Co..  86  Wis.  483,  D7  N.  W. 
91.  However  ttals  may  be,  the  parties  hare 
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treated  this  recitation  of  facts  as  a  part  of 
the  rerdlct,  and  as,  In  the  view  we  take  of 
the  case,  It  malces  no  diffaence  In  the  re- 
sult, we  shall  also  treat  the  statement  as  a 
part  of  the  special  verdict.  We  then  learn 
from  the  bill  of  exceptions  that  these  were 
the  facts  which  the  circuit  Judge  deemed  es- 
'sfflitial  to  the  case,  and  upon  which  be  acted 
In  ordering  Judgment;  but  we  do  not  know, 
and  cannot  know,  what  other  UDcoutrodlcted, 
facta  may  hare  been  established  by  the  evi- 
dence, nor  what  bearing  they  may  have  been 
entitled  to  have  upon  the  determination  of  the 
motions  for  Judgment.  In  effect,  there  is 
nothing  before  us  but  the  pleadings,  verdict, 
motion  for  Judgment,  ruling  and  exception, 
and  the  Judgment.  In  such  case  we  must  pre- 
sume that  every  averment  of  the  complaint 
not  negatived  by  the  verdict  was  proven  upon 
the  trlaL  McHugh  v.  Railway  Co.,  41  Wis. 
75.  Neither  the  statement  of  facts  In  the 
q>eclal  verdict  nor  the  certificate  In  the  bill 
of  exceptions  negatives  this  presumption. 
When,  therefore,  the  appellant  argues  that 
the  statement  of  facts  shows  that  Commerce 
street  had  been  vacated,  and  consequently 
was  not  a  highway.  It  Is  very  easy  to  Indulge 
the  presumption  that  there  was  further  uncon- 
tradicted evidence  In  the  case  showing  that 
the  street  had  been  gubsequently  legally  re- 
opened or  dedicated  to  the  public  use.  Such 
presumption  contradicts  nothing  contained  In 
the  verdict  When,  also.  It  is  argued  that 
the  railroad  company  had  no  notice  of  any 
defect  in  the  crossing,  it  may  be  at  once  pre- 
sumed that  there  was  ample  proof  of  such  no- 
tice, as  there  Is  nothing  to  contradict  this 
presumption  In  the  verdict  It  Is  argued  by 
the  appellant  that  the  only  defect  found  by 
the  Jury  is  that  the  rail  was  an  Inch  higher 
than  the  planks  ot  the  crossing,  and  that  this 
court  should  declare,  as  matter  of  law,  that 
this  Is  not  a  defect.  Probably  there  are  many 
cases  where  a  court  would  be  entirely  Justi- 
fied In  so  ruling,  but.  In  the  present  case,  not 
only  do  the  Jury  find  that  the  elevation  of  the 
rail  an  Inch  above  the  plank  was  a  defect,  but 
they  find  generally  that  the  plaintiff  was 
thrown  from  his  sleigh  by  reason  of  the  cross- 
ing being  Insufflclent  and  unsafe,  not  specify- 
ing the  partlcnlar  Insufficiency  which  caused 
the  accident.  Now,  the  complaint  alleges  a 
number  of  facts  not  controverted  by  the  ver- 
dict, and  which  we  must  therefore  presume  to 
have  been  proven,  tending  to  show  that  the 
crossing  was  defective.  For  Instance,  It  is  al- 
leged that  the  track  crossed  the  street  oblique- 
ly at  a  very  sharp  curve,  eo  that  the  top  of 
one  rail  was  two  inches  higher  than  the  top 
ot  the  other.  Now,  we  are  unable  to  say  that 
the  dtuatlon  arising  from  a  sharp  carve,  and 
slant  to  the  track  as  It  crossed  the  highway, 
might  not  be  such  as  to  make  the  Question 
whether  an  elevation  of  the  rail  an  Inch  above 
the  crosslDg  was  negligence  a  proper  one  for 
the  jury.  Indulging  the  presumption  which 
we  must  Indulge  in  to  supimrt  the  verdict  and 
Jodgmoit,  we  cannot  say.  as  utatter  of  law. 


that  there  was  no  evidence  tending  to  Aow 
negligence  on  the  part  of  defendant  It  is 
argaed  that  the  evidence  shows  that  tht 
plalntUf  was  guilty  ot  contributory  negUgenea; 
Wft  cannot  so  bold.  Judgment  aflbmed. 


COLLINS  V.  STATB. 
(Snprenie  Court  of  Nebraska.  Oct  1,  1885.) 
ExiMiKATioK  OF  WiTXEss  —  HoyiciDE  —  Dims 

DSCLARATtOHS. 

1.  As  a  general  rule,  the  re-exam!nation  of 
a  witness  should  be  limited  to  the  points  arising 
out  of  the  crosB-examiniition;  but  whether  thii 
rule  shall  be  strictly  enforced,  or  not^  seems 
to  rest  entirely  In  the  discretion  of  the  trial 
judge.  Schlewiker  T.  Stata,  X  N.  W.  S67, 9  Neb. 

2.  It  is  competent  for  a  witness,  on  his  re- 
direct examination,  to  make  clear  or  complete 
matters  left  obacare  or  incomplete  by  his  an- 
sweia  on  croes-exftmioation. 

8.  In  reviewing  the  rallnga  of  the  trial  conrt 
In  receiving  and  rejecting  evidence,  this  conrt 
will  confine  its  ezamiD&tlon  to  the  objections 
made  at  the  tri&L  HUl  v.  States  60  N.  W.  916, 
42  Neb.  503. 

4.  Dyhig  declarations,  to  be  admisdble, 
must  be  made  under  a  sense  of  Impending 
death.  But  it  Is  unnecessary  that  the  deceased 
should  have  stated  at  the  time  of  making  the 
same  that  he  was  about  to  die.  It  ia  sufficient 
if  this  state  of  mind  appears  from  other  testi- 
mony. Fitzgerald  v.  State,  10  N.  W.  495,  11 
Neb.  677. 

5.  The  term  "res  gestae"  means  a  thing  or 

things  done  in  and  about— as  a  part  of— the 
transaction  out  of  which  the  liti^tion  in  hand 
grew,  and  on  which  transaction  said  litigation 
is  based. 

0.  The  dedaiatioQ  of  an  injured  person— 
who  subsequently  dies  from  such  Injury — as  to 
the  cause  of  his  injury,  though  made  out  of  the 
presence  of  the  party  accused  of  inflicting  such 
injury,  and  made  under  such  circumstances  as 
not  to  be  admissible  as  the  d.ving  declaration  of 
tlie  deceased,  is  nevertheless  eompetpnt  evi- 
dence, as  part  of  the  res  gestee,  provided  the 
declaration  was  made  mo  near  the  time  of  the 
infliction  of  the  injury,  and  under  such  circum- 
stances, as  to  raise  the  presumption  that  It  Is 
an  unpremeditated  explanation  thereof. 

7.  Whether  the  dedaration  of  a  person, 
since  deceased,  is  competent  evidence,  as  being 
part  of  the  res  gestte  of  some  transaction  occur- 
ring in  the  life  of  said  deceased,  in  any  c&»e, 
must  be  determined  from  the  facta  and  dr^ 
cumstances  surronndlog  the  case  on  triaL 

8.  One  UcPherson,  about  midnight,  was 
wounded  by  a  pistol  shot  of  which  wound  he 
died  a  few  days  afterwards.  At  the  time  of 
the  shooting  he  and  one  Dale  were  stealing  coal 
from  a  railroad  yard.  McPherson  was  fouod 
EnsensiMe,  where  shot  shortly  afterwards,  but 
soon  thereafter  regained  conscioosness.  He 
was  then  removed  to  an  hotel  near  by.  and  bis 
woQod  dressed.  About  two  hours  and  a  half 
after  the  shooting  be  stated  to  those  In  attend- 
ance upon  him  at  the  hotel  "that  Dale  had  Khot 
him  accidentally."  It  did  not  appear  from  any 
statements  of  McPherson'a  or  (rther  evidence, 
that  when  he  made  said  declaration  he  was  pos- 
sessed of  the  conviction  that  he  was  mortally 
wounded  and  about  to  die.  No  inquiries  were 
made  of  McPhereon  by  those  who  fotmd  him  in 
the  railroad  yaid,  wnlle  there,  as  to  bow  be 
came  to  be  shot.  McPherson  made  no  state- 
ments, while  In  the  railroad  yard,  ss  to  who  shot 
him.  It  was  not  made  to  appear  that  Mcpher- 
son was  unable  to  speak  while  in  the  yard,  after 
regaining  consciousness,  and  before  being  re- 
moved; nor  was  It  made  to  appear  that  he  lost 
consdoosncss^  w  became  onabla  to  speak;  at 
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aof  time  aftw  reftdilng  tii*  hotel,  and  before 
the  meklng  of  each  declaration.  On  the  trial 
of  one  Collina  for  the  murder  of  McPherson, 
the  prisoner  ofFered  In  evidence  McPherson's 
declaration,  abore  quoted.  Btid,  (1)  that  the 
declaration  was  not  competent  evidence  as  tile 
dying  declaration  of  McPherson;  (2)  that  the 
declaration  was  not  made  so  soon  after  the 
shooting,  and  under  sndi  drcumstancee,  all  the 
facta  and  circnmstancee  of  the  case  considered, 
aa  to  raise  the  presumption  that  the  declaration 
was  the  unpremeditated  explanation  of  the 
shooting,  and  that,  therefore,  it  was  incompe- 
tent eTidenee  as  part  of  the  res  gestse. 
(Syllabns  hj  tbe  Conrt) 

Error  to  dtstrlct  court,  Douglas  county; 
Scott,  Judge. 

Eklward  J.  Collins,  having  been  convicted 
of  murder,  brings  error.  Affirmed. 

Job.  B.  ClailEBon,  for  plaintiff  in  error. 
a.  CtaDrchlU.  Atty.  Gen.,  tar  tbe  State. 

RAOAN,  G.  For  the  Bhooting  and  killing 
of  one  Louis  McPberson,  Edward  J.  ColUns 
waa  convicted  in  the  district  court  of  Doug- 
las connty  of  the  crime  of  murder  In  the  sec- 
ond degree,  and  sentenced  to  the  state  peni- 
tentiary for  life.  GoUlna  brings  the  judgment 
pronounced  against  him  here  for  review,  and 
seeks  its  reversal  for  the  fi^owln^  alleged 
errors  eonunltted  by  the  trial  court 

1.  On  tlie  trial  the  state  called  as  a  witness 
one  Bennett,  the  sheriCF,  who,  among  otber 
things,  testified  tbat  after  a  coDversation 
with  one  Dale  be  arrested  the  prisoner.  Ben- 
nett, on  his  croea-exam  Lnat JoD  by  connsel  for 
Collins,  testliled  as  follows:  "Q.  After  you 
heard  Dale's  story,  and  after  yon  had  arrested 
Collins,  you  f^t  snopidonB,  didn't  yon?  A. 
I  did,  tor  two  reasons.  Q.  You  did  feel  sus- 
picious of  him?  A.  Yes,  sir."  Bennett,  on 
bis  redirect  examination  by  the  state,  was 
then  asked:  "What  were  your  reaaons?"  <fw 
being  nnpldous).  This  question,  counsel  for 
Colllna  objected  to.  Tbe  objection  was  over- 
ruled,  and  the  witness  answered.  Tbe  first 
reason  was,  Ur.  Dale  ae^ned  to  be  very 
in  his  remartca,  and  he  did  not  care  bow  he 
talked.  The  otber  rmatm  was,  Mr.  Collins 
was  very  dosemouthed,  and  very  careful 
what  he  said.  Tbe  ruling  of  the  court  in  per- 
mitting this  question  to  -be  answered  Is  the 
flrst  error  assigned  here  by  Collins.  In 
Schlencker  t.  State,  9  Neb.  241.  1  N.  W.  857, 
it  was  held  that:  "As  a  general  rule,  the  re- 
examination of  a  witness  should  be  limited 
to  the  points  arising  out  of  the  cross-examina- 
tion. But  whether  this  rule  shall  be  strictly 
enforced,  or  not,  seems  to  rest  entirely  In 
the  discretion  of  the  presiding  Judge." 
Whether  the  evidence  elicited  from  Bennett 
on  his  cross-examination  was  competent,  and 
would  have  been  permitted,  liad  objection 
thereto  been  made  by  the  state,  we  do  not 
decide;  but  it  fs  clear  that  the  redirect  exam- 
ination of  Bennett  was  limited  and  directed 
solely  to  the  facts  of  Bennett's  suspicions 
at  the  time  he  made  the  arrest  ot  Collins,  as 
bronght  out  on  his  cross-examination.  It  Is 
comj>etent  for  a  vritnesa,  on  bis  redirect  «xam- 
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Inatton,  to  make  dear  or  complete  mattan 
left  obacure  or  Incomplete  1^  bla  answen  On 
cros»«xaminatlou.  Tbe  court  did  not  abuse 
tta  discretion  In  permitting  tbo  questloD  to 
be  answered,  and  It  was  proper  and  compe- 
tent evidence,  tending  to  explain  and  make 
complete  facts  elicited  from  Bennett  on  his 
cross-examination  which  were  left  incom- 
plete and  obscure.  The  aadgnmoit  la  tbero- 
fore  ovomled. 

2.  On  bis  direct  examination  a  witness  for 
the  state  was  asked,  *'What,  if  anytliing,  did 
yon  hear  defendant,  Bd  Gtrillna,  state,  ih«t1- 
ons  to  the  shooting  In  tbls  case,  about  there 
being  too  much  stealing  done  In  and  about 
Valley,  and  he  waa  gcring  to  pat  a  stop  to  It?" 
The  prisoner's  counsel  objected  to  this  qneo- 
tlon,  as  leading,  and  thereupon  the  trial  court 
aakl:  "Ton  may  repeat  bis  language.  If  you , 
know.  State  what  he  said."  The  prisoner  * 
excepted,  and  tbe  witness  answered. 
ruling  of  tbe  court  In  permitting  ^s  ques- 
tion to  be  answered  Is  the  secona  assignment 
of  error  urged  here.  It  is  to  be  obaerved 
that  the  only  objection  made  to  the  questlM) 
waa  tbat  It  was  leading.  The  trial  judge, 
In  effect  sustained  this  objeetlcm,  and  him- 
self put  to  the  witness  the  question:  "You 
may  repeat  his  language  if  you  know.  State 
what  he  said."  No  objection  was  interposed 
to  the  question,  as  actually  put  by  the  court 
and  answered  by  the  vrltness.  "In  review- 
ing the  rulings  of  the  trial  court  in  receiving 
and  rejecting  evidence,  this  court  will  con- 
fine its  examination  -to  the  objections  made 
at  the  trial."  HiU  v.  State,  42  Neb.  603,  60 
N.  W.  916.  For  tbe  reason  that  no  objection 
was  made  in  the  court  below  to  tbe  question 
actually  put  to  and  answered  by  the  witness, 
the  assignment  of  error  is  overruled. 

3.  It  appears  from  the  record  that  the  de- 
ceased was  shot  In  a  railroad  yard  in  the 
town  of  Valley  somewhere  near  midnight  of 
the  18th  of  November,  1896.  Shortly  after- 
wards be  was  found  lying  on  the  ground 
where  shot  in  an  unconsclons  state  of  mind, 
with  a  bullet  bole  In  bis  head.  About  SO 
minute*  afttf  he  waa  found,  and  while  he 
was  still  In  the  railroad  yard,  he  regained 
conadousnees,  and  was  soon  afterwards  re- 
moved to  an  hotel,  wben  he  was  washed  and 
put  to  bed,— «  man  named  Ball  being  in  at- 
tendance tq>on  him  in  the  hotel.  Ball  was 
called  aa  a  witness  for  the  prisoner,  and  tes- 
tified tbat  McPberson.  while  In  the  railroad 
yard,  made  no  statements  as  to  how  he  hap- 
pened to  be  shot  Counsel  tJien  asked  Ball 
this  question:  *'Dld  be  (McPberson),  while 
you  were  preset  at  tbe  hotel,  after  he  had 
recovered  so  as  to  be  able  to  talk,  state  tbe 
manner  of  his  shooting?"  This  question  the 
state  objected  to.  Tbe  court  sustained  the 
objection,  and  the  prisoner  excepted.  Tbe 
witness  then  testified  that  at  no  time  while 
be  was  pr^nt  with  McPherson  was  anything 
said  by  him  about  the  likelihood  of  his  dying, 
or  which  indicated  that  he  thought  he  waa 
dying,  or  fatally  wounded.  The  prisoner  then 
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made  the  following  offer  of  proof,  under  the 
queetion  asked  Ball,  and  which  the  court  re- 
fused to  permit  him  to  answer:  "Def^dant 
offers  to  prove  bj  this  witness  that  McPher- 
son,  the  deceased,  at  the  Reld  Hotel,  in  the 
presence  of  the  witness  and  others,  stated, 
when  questioned  regarding  the  manner  In 
which  he  was  shot,  and  the  person  hy  whom, 
that  his  partner  bad  shot  him,  and  that  be 
thought  It  was  accidental,  and  that  be  laid  no 
blame  on  him."  This  offer  was  objected  to 
by  the  state,  and  the  court  said,  "If  you  wlU 
show,  on  the  part  of  the  defendant,  that  the 
deceased  was  laboring  under  the  belief  or  con- 
TlcU(m  that  he  was  going  to  die,  yon  may  In- 
troduce that  testlmcmy."  The  prisoner  made 
no  such  showing,  and  the  court  sustained  the 
objection  to  the  testimony  ofltored,  to  which 
,ttae  pri8(nier  excepted.  This  ruling  of  the 
court  la  the  third  assignment  of  error  alleged 
here. 

In  Fitzgerald  t.'  State,  11  Neb.  577.  10  N. 
W.  495,  it  Is  held:  "Dying  declarations,  to  be 
admlsfdble,  must  be  made  under  a  sense  of 
Impending  death.  But  It  Is  unnecessary  that 
the  deceased  shfmld  have  stated,  at  the  time 
of  making  the  same,  that  he  was  about  to  die. 
It  fs  sufficient  if  this  state  itt  mind  appears 
from  other  testimony."  To  tlie  same  effect, 
see  Rakes  t.  People,  2  Neb.  157.  The  record 
before  us  does  not  disclose,  by  the  statements 
of  UcPherson,  or  other  evidence,  tliat  the 
declaration  offered  in  eridence  was  made  by 
film  while  possessed  of  the  conrlction  that  he 
was  mortally  wounded  and  about  to  die.  It 
Is  clear,  then,  that  the  eridence  was  not  com- 
petent as  being  the  dying  declaration  of  the 
deceased.  But  it  Is  strenuously  and  ably  In- 
sisted by  the  prisoner's  connsd  that  this  evi- 
dence was  a  part  of  the  res  gestse,  and,  as 
socb,  competent.  This  term,  "res  gestte." 
means  something  done  in  and  abou^-and  as 
a  part  of— the  transaction  out  of  which  the 
litigation  In  liand  grew,  and  on  which  trans- 
action said  litigation  is  based.  In  this  case 
the  Ks  gestae  wm  the  shooting  ot  McPherson. 
Was  the  declaration  made  by  him  at  the  ho- 
tel, as  to  who  shot  him,  so  connected  with  the 
shooting,  and  such  an  element  tbere<rf,  as  to 
come  within  the  t^al  definition  <tf  a  part  of 
that  transaction?  The  authorities  are  all 
agreed  that  ttie  declaration  of  an  Injured  per- 
son, who  subeequenUy  dies  from  such  in- 
Jury,  as  to  the  cause  of  his  injury,  though 
made  out  of  the  presence  of  the  party  accused 
of  Inflicting  such  injury,  and  made  under 
such  eircuQistances  as  not  to  be  admissible  as 
the  dying  declaration  of  the  deceased.  Is  nev- 
ertheless competent  evidence,  as  part  of  the 
res  gestffi,  provided  the  declaration  was  made 
BO  near  the  time  of  the  Infliction  of  the  in- 
jury, and  under  such  circumstances,  as  to 
raise  the  presumption  oi  its  being  the  unpre- 
meditated explanation  thereof.  See  tiie  rule 
stated,  and  the  antborttlee  dted.  In  21  Am.  & 
Bug.  Bnc.  Law,  102-111.  "Res  gestse  are 
tiie  drcnmstances  which  are  the  undesigned 
Inddents  of  the  litigated  act,  which  are  admla- 
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slble  when  illustrative  of  such  act  llieae  In- 
ddenta  may  be  separated  from  the  act  by 
lapse  of  time  more  or  less  appreciable.  •  *  * 
Their  sole  distinguishing  feature  is  that  they 
should  be  the  necessary  Incidents  of  the  liti- 
gated act,— necessary  In  this  sense:  that  th^ 
are  part  of  the  Immediate  preparation  for  or 
emanations  of  such  act,  and  which  are  not 
produced  by  the  calculated  policy  ot  the  act- 
ors." Wbart  Ev.  |  259.  In  State  v.  Gar- 
rand,  5  Or.  216,  it  was  held:  "To  make  dec- 
larations a  part  of  the  res  gestse,  they  must 
be  contemporaneous  with  the  main  fact;  but. 
In  order  to  be  contem[>oraneous,  they  are  not 
required  to  be  precisely  concurrent  In  time. 
If  the  declarations  spring  out  of  the  transac- 
tion, If  they  elucidate  It,  If  they  are  voluntary  , 
and  spontaneous,  and  if  they  are  made  at  the 
time,  80  near  to  it,  as  reasonably  td  preclude 
the  idea  of  deliberate  design,  they  are  then 
to  be  regarded  as  contemporaneous.'*  If  dee- 
.  laratlons  of  a  past  occurrence  are  made  under 
such  circumstances  as  wIU  raise  the  reasona- 
ble presumption  that  they  are  the  spontane- 
ons  utterances  of  thought  created  or  q^rlnging 
out  of  the  transaction  Itsdf,  and  so  soon 
thereaftOT  as  to  exclude  the  presumption  that 
they  are  the  result  of  pranedltatlon  and  de- 
sign, they  will  be  admissible  as  port  of  the 
res  gestie.  21  Am.  &  Bn^  Boc.  Law,  102. 
and  cases  there  cited. 

But  Itow  dwe  In  potnt  of  time  to  the  In* 
fltctlon  ot  an  injury,  and  undtt  what  particu- 
lar drcnmstancea,  a  dedoration  must  be 
made  by  an  injured  perwrn,  as  to  the  canee 
of  the  injury,  to  make  sncb  dedoration  » 
part  of  the  res  gestae,  the  antta«1tles  are  by 
no  means  harmonlonsi.  In  Fnlcher  v.  State 
(Tex.  App.)  18  S.  W.  760,  "the  deceased  was 
shot  In  the  ne<^  and  bis  articulation  was 
affected  1^  blood  collecting  In  his  throat. 
About  fifteen  minutes  after  be  was  shot, 
iHiandy  and  camphor  were  administered,  and 
about  fifteen  minutes  afterwards  he  was  able- 
to  talk,  and  made  cwtain  statements  as  to  the 
circumstances  of  the  shooting,  and  who  shot 
blm;  and  It  was  held  that  the  dedaration 
was  admlsdble  as  part  of  the  res  geetse." 
In  Lewta  V.  State  (Tex.  App.)  15  S.  W.  642.  a 
dedaration  made  by  the  deceased,  about  an 
hour  and  a  half  after  the  Inflictimi  of  the 
wound  from  which  she  died,  that  defendant 
had  come  up  behind  her,  pulled  her  back- 
word,  and  cut  her  neariy  In  two.  was  held 
competent  evidence,  as  part  of  the  res  gestae. 
It  appeared  that  the  woman  was  Ignorant, 
and  bad  not  spoken,  except  In  a  scream, 
after  she  was  wounded,  and  It  was  therefore 
hdd  that  die  declaration  was  apparently  vol- 
untary  and  cutaneous.  To  the  same  ef- 
fect: CastlUo  V.  State  (Tex.  App.)  19  S.  W. 
S92;  Moore  t.  State  (Tex.  Or.  App.)  20  S.  W. 
563;  Pool  V.  State  (Tex.  Or.  App.)  23  S.  W. 
881;  PUcber  v.  State  (Tex.  App.)  25  S.  W. 
24.  In  Com.  v.  Wernts  (Pa.  St)  28  AtL  272. 
It  was  held  that  "declarations  made  by  tbe 
deceased  to  the  police  surgeon  who  dressed 
his  woundi^  after  he  bad  been  carried  acioss 
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the  Btraat  fk«m  where  he  wu  wounded,  and 
while  hlfl  wonnde  were  btf  nc  dreeaed,  u  to 
who  atahbed  htm,  wwe  admlnllde  u  part 
of  the  res  gestse."  In  Iniurance  Oo.  r. 
If  od^,  8  Wait  887,  the  Insiuance  company 
Inned  an  accident  policy  to  Uoaley,  for  ^ 
000,  In  favw  of  hl8  wlf&  By  the  terma  of 
the  policy,  the  company  waa  not  to  be  liable 
for  any  InJnry  anffered  br  Moal^  which 
aroae  bom  a  natural  dlaeaae,  and  waa  not 
to  be  liable  for  his  death  from  Injury,  vnleaa 
the  InJnry  produced  hla  death  within  three 
months  after  the  date  of  Ita  occurrence. 
Moed^'B  wife  aaed  the  inaumnce  company 
for  the  full  amount  of  the  policy,  alleginff 
that  on  the  2lBt  ot  July,  1800,  her  husband 
accidentally  fell  down  ataira.  and  waa  there- 
by injured,  and  died  thereof  within  three 
months  of  that  tlme^  At  the  trial  Mrs. 
Moder  testmed:  That  In  the  night  (Wed- 
nesday) her  husband  sot  out  of  bed,  and 
went  down  ataira.  She  did  not  know  how 
long  he  was  gone.  When  be  came  back  he 
told  her  he  had  fallen  down  ataira,  and  al- 
most kUled  hhnaelf;  that  he  had  hit  the 
back  of  hla  head.  In  falling.  That  he  cun- 
philned  of  his  head,  and  appeared  falrit,  and 
vomited.  This  converaation  occurred  on 
Wednesday  night.  She  also  totlfled  that  tm 
Thursday  momli^  her  husband  said  he  tUt 
bad.  The  son  oi  the  deceased  testified  that 
about  12  o'clock  on  Wednesday  night  he  saw 
his  father  lying  with  hla  bead  on  the  coun- 
ter, and  aaked  hUn  what  waa  the  matter, 
and  the  father  rei^Ied  that  be  had  fallen 
down  ataira  and  hurt  himself.  "Hie  son  fur- 
ther teatffled  that  oa  Thursday  hla  father 
said  to  falm  that  he  felt  bad,  and  If  he  at- 
tempted to  walk  across  the  room  hla  head 
became  dlsiy.  These  dedaratlons  of  the 
widow  and  son  of  the  deceased  were  object- 
ed to,  as  Incompet^t.  The  objections  were 
oremiled,  Mrs.  Moalcy  hod  a  verdict  and 
Judgment,  and  the  Insurance  company  as- 
Rlgned  In  the  supreme  court  of  the  United 
States  that  the  admission  in  evidence  of 
these  declarations  was  error,  but  that  court 
held  that  the  declarations  were  competent, 
as  part  of  the  res  geata;!.  Railroad  Co.  t. 
Baler.  87  Neb.  235,  OS  N.  W.  913.  was  an  ac- 
tion by  the  administrator  of  Mra.  Baler 
against  the  railroad  company  for  negligently 
causing  her  death.  On  the  trial  a  witness 
testified  that  he  was  standing  on  the  plat- 
form In  front  of  the  depot  when  the  train 
pulled  In;  that  the  car  waa  uncoupled,  and 
the  train  puUed  out,  and  a  few  minutes  aft- 
erwards he  heard  a  scream,  and,  going  to  the 
place  where  he  heard  the  outciy,  found  Mra. 
Baler  lying  oa  the  platfwm,  with  her  lege 
cut  off;  that  he  picked  her  up,  and  she  then 
made  certain  statements  to  him  as  to  the 
cause  of  the  Injury  she  bad  received.  These 
declarations  of  the  deceased  were  objected 
to  at  the  trial,  aa  Incompetent,  and  the  rul< 
Ing  <a  the  trial  conrt  In  admitting  them  was 
assigned  aa  error  In  this  conrt  The  court 
decided  the  evidence  waa  admissible,  as  part 
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ot  the  res  gestn.  holding  that:  **A  dedara- 
tton,  to  be  a  ^rt  of  the  res  gestae,  need  not 
necessarily  be  colnddent  In  pi^t  of  time 
with  the  main  fact  proved.  It  la  enonib  tbat 
the  two  are  so  clearly  connected  that  the 
declaration  can,  In  the  ordinary  course  of  af- 
fairs, be  said  to  be  a  spontaneous  explana- 
tion of  the  ml  cause."  Peoide  t.  Wong 
Atk  (Cat)  SO  I^c.  llin,  waa  a  murder  case. 
At  the  trial  a  police  officer  waa  permitted  to 
testify  tbat  after  the  shooting  he  ran  to  the 
place  where  the  deceased  was  lying  on  the 
porch  (a  distance  of  about  140  yiurds),  and  In 
a  ctmveraatlon  with  her  (for,  possibly,  a  half 
minute)  the  deceased  then  stated  to  the  wit- 
ness that  the  defendant  was  the  man  who 
had  ahot  her.  The  court  held  that  the  dec- 
laration was  a  mere  narrative  of  a  past 
erent,  made  after  the  event  waa  closed,  and 
It  was  not  admissUde  aa  port  of  the  res  gea- 
tie.  Armll  v.  Ballroad  Co.  (Iowa)  30  N.  W. 
42,  waa  an  action  by  an  administratrix 
against  the  rallnnd  company  to  recover  dam- 
ages for  negligently  fclUing  her  husband; 
and  the  court  held  that  the  declarations  of 
the  deceased  as  to  the  cause  of  the  Injury 
be  bad  sustained,  which  declaxatlons  he  had 
made  after  he  had  returned  home,  and  more 
than  80  mlnntea  after  the  accident,  were  not 
admissible  as  part  of  the  res  gestae.  In  State 
V.  Foment,  25  Kan.  349,  one  W.  alleged  that 
P.  assaulted  him,  while  alone  In  his  house, 
with  a  musket,  with  Intent  to  kill  and  rob 
him.  On  the  trial  of  P.  a  wltneaa  testified 
that,  within  five  minutes  after  the  asaanlt, 
W.  atated  to  him  that  P.  bad  assaulted  him 
(WO  with  a  musket,  and  demanded  his  mon- 
ey. It  was  bdd  that  this  declaration  of 
W.'a  was  inadmissible,  being  no  part  of  the 
res  gestiB.  In  EsteU  v.  I(*ate  (X.  3.  Sup.)  17 
AtL  118,  It  was  held  that  "In  a  case  of  homi- 
cide the  narration  of  the  tranaactl<m  given 
by  the  Injured  man,  a  few  minutes  after  the 
affair,  and  after  the  defendant  bad  left.  Is 
not  admissible  In  evidence  as  a  part  of  the 
res  gestie."  In  Crow  v.  State  CI^x.  Gr. 
App.)  21  8.  W.  643,  It  was  held  that,  **on  a 
trial  for  murder,  the  ocluslon  was  proper 
of  defendant's  statement  ot  the  difficulty  to 
bis  mother,  made  half  an  hour  after  the 
homicide,  and  after  driving  home  from  the 
place  of  killing,  such  statement  not  consti- 
tuting a  part  of  the  res  gestae."  In  King  v. 
State  (Mlas.)  5  South.  97,  It  was  said:  *7t 
was  not  error  for  the  conrt  not  to  allow  ap- 
pellant to  prove  the  declaration  made  by 
him  after  he  was  arrested,  and  but  little 
more  than  a  minute  after  the  shooting,  as  to 
the  reason  why  he  ahot  the  deceased.  Such 
dedaratlon  was  not  a  part  of  anything  then 
being  done,  but  a  mere  statement  In  r^ard 
to  a  past  transaction,  and  waa  therefore  In- 
competent." 

These  are  by  no  means  all  Qie  cases,  nor 
any  very  considerable  part  of  the  cases.  In 
which  has  bera  considered  the  question 
whether  a  declaration  offered  or  given  In  ev- 
idence was  made  at  such  time  snd  trader  sudi 
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•^rcumstancea  as  to  be  part  of  the  res  gestee, 
but  they  serre  to  Illustrate  the  futility  of 
any  attempt  to  lay  down  a  rule  on  the  sub- 
ject which  will  be  a  safe  guide  In  all  cases. 
Whether  the  declarations  of  a  person,  since 
■deceased,  are  competent  eridence,  as  being 
part  of  the  res  f^estse  of  some  transaction 
occurring  in  the  life  of  said  deceased,  In  any 
case,  must,  therefore,  be  determined  from  the 
peculiar  facts  and  circumstances  surrounding 
the  case  on  trial,  and  the  basis  of  which  case 
Is  the  past  transaction.  Adhering  to  the  rule 
■quoted  above  from  Wharton,  and  the  rule 
announced  In  Railroad  Co.  v.  Baler,  supra, 
we  proceed  to  Inquire  whether  the  declara- 
tion offered  tu  evidence  In  the  case  at  bar 
is  so  closely  and  clearly  connected  with  the 
shooting  of  McPherson  that  such  declaration 
can,  in  the  ordinary  course  of  human  affairs, 
be  said  to  be  a  spontaneous  explanation  of 
such  shooting.  It  Is  to  be  remembered  that 
McPherson  was  first  discovered  wounded  In 
a.  railroad  yard,  and  was  unconscious,  but  It 
must  also  be  bonie  in  mind  that  he  re- 
galued  his  consciousness  before  being  re- 
moved from  tbe  yard  Into  the  hotel.  The 
record  shows  that  during  the  time  he  was 
In  the  yard  he  made  no  statements  as  to 
bow  or  by  whom  he  was  shot,  nor  does  the 
record  disclose  that  those  who  found  him,  and 
were  witli  liim  after  he  had  regained  con- 
Rclousiiess  in  the  yard,  made  any  Inquiry  of 
bim  as  to  bow  he  came  to  be  shot;  and  it 
is  a  significant  fact,  not  to  be  lost  sight  of 
In  this  connection,  that  the  prisoner,  In  bis 
trial,  neither  proved  nor  attempted  to  prove 
that  the  deceased,  while  In  the  railroad 
yard,  and  after  he  had  recovered  bis  con- 
sciousness, was  unable  to  speak.  He  was 
reraoyed  from  the  yard  to  one  hotel,  where 
lie  remained  a  short  space  of  time,  and 
thence  to  another,  where  he  was  put  to  bed. 
The  record  does  not  inform  us  whether  the 
deceased  became  unconscious  after,  he  was 
removed  from  the  railroad  yard,  and  we 
must  therefore  presume  that  he  retained  his 
fonsctousneSB  from  the  time  he  regained  It 
up  to  the  time  he  made  the  declaration 
whicli  is  offered  In  evidence, — a  period  of 
some  two  hours  and  a  half.  Nor  does  tbe 
record  show  that  the  deceased,  at  any  time 
after  he  was  removed  from  the  railroad 
yard  to  the  time  that  he  made  tbe  declara- 
tion, ever  was  uuable  to  speak.  Nothing  Is 
more  natural  or  more  probable  than  that 
the  parties  who  first  found  McPherson,  on 
his  regaining  couseiousuess  and  being  able 
to  speak,  would  have  inquired  of  him  as  to 
how  he  came  to  be  shot;  and  It  Is  entirely 
reasonable  and  probable  that  McPherson, 
after  he  regained  his  consciousness  in  the 
yard,  if  he  was  able  to  speak,  even  without 
an  Inquiry,  would  have  told  those  abont  him 
how  he  came  to-  be  shot.  ATe  are  therefore 
<.'oustraIned  to  hold  that  the  declaration  of- 
fered in  evidence  was  not  made  under  such 
circumstances  and  so  soon  after  the  shoot- 
ing—tha  facts  and  cli'cumstauces  all  cou> 


sldered— as  to  exclude  tbe  presnmptlon  that 
the  declaration  was  the  result  of  premed- 
itation, or  to  paraphrase  the  language  of 
Ryan,  Ct  In  Railroad  Co.  v.  Baler,  supra, 
we  cannot  say  that  the  declaration  and  the 
shooting  were  so  clearly  and  closely  con- 
nected that  the  latter.  In  the  ordinary  course 
of  human  affairs,  must  be  regarded  a  spon- 
taneous explanation  of  the  former.  In  oth- 
I  er  words,  we  cannot  Indulge  the  presump- 
I  tlon  that  the  declaration  was  the  tmpre- 
I  meditated  explanation  of  the  shooting,  Hew- 
itt T.  Elsenbart,  30  Neb.  7W,  55  N.  W. 
!  and  cases  cited.  Tbe  assignment  Is  tliere- 
fore  overruled. 

4.  The  next  assignment  of  error  Is  that 
the  court  erred  in  giving  instruction  No.  11, 
which  Is  In  the  following  language:  "By 
the  term  'reasonable  doubt,'  as  herein  used, 
is  not  meant  a  mere  caprice,  conjecture,  or 
groundless  possibility.  It  is  an  actual,  sub- 
stantial doubt,  based  on  a  reasou  arising 
either  fi-om  the  evidence,  or  want  of  evidence. 
In  the  case,  and  sufficient  to  cause  an  ordl- 
naiy  prudent  man  to  hesitate  and  refuse  to 
act  in  tbe  most  Important  affairs  and  con- 
cerns of  life.  The  guilt  of  an  accused  person 
is  proven  beyond  a  reasonable  doubt  when, 
upon  the  entire  comparison  and  consideration 
of  alt  the  evldeuce,  the  minds  of  tba  jururs 
are  In  tliat  condition  that  they  can  say,  from 
the  evldeuce,  they  have  an  abiding  convlrtlou, 
to  a  moral  certainty,  of  tbe  truth  of  the 
charge;  but  mathematical  certainty  is  not  re- 
quired." The  ciltlcism  on  this  instruction  is 
that  tbe  expression,  "but  mathematical  cer- 
tainty Is  not  required,"  was  "calculated  to 
impress  the  Jury  with  the  idea  that  anything 
short  of  mathematical  certainty  may  properly 
be  reasonable  donbt."  We  'blnk  the  instruc- 
tion complained  of  would  have  been  l)etter. 
had  the  phrase  quoted  atmve  been  omitted 
therefrom,  but  we  are  unable  to  see  that  the 
jury  ^va8  at  all  misled  thereby,  in  view  of  the 
fact  that  In  other  Instructions  the  degree  of 
proof  necessary  to  a  conviction  was  specially 
and  carefully  commented  on.  The  assign- 
ment is  thei-eforc  overniled. 

5.  The  fifth  asslgument  of  error  Is  that  tbe 
court  en-ed  In  giving  the  twelfth  inptnictlou. 
which  is  In  the  following  langfuagc:  "The 
defendant  contends  that  there  Is  no  evidence 
of  any  motive  for  the  shooting  of  said  de- 
ceosed  by  said  defendant;  that  they  had  nev- 
er had  any  quarrel  or  ill  will,  one  towards 
the  otlier.  But  you  are  Instructed  that  the 
question  as  to  whether  there  was  a  motive 
for  the  defendant  taking  the  life  of  the  de- 
ceased. If  he  did  take  It,— if  tint  fact  has 
been  proven  beyond  reasonable  doubt,— Is  a 
question  for  you  to  determine  under  all  tbe 
evidence  in  the  case.  If  It  has  been  proven 
I>eyond  a  reasonable  doubt  that  defendant 
was  accused  of  taking  the  life  of  said  Louis 
McPherson,  or  of  Infilctlng  the  wound  ttaat 
caused  his  death.— If  yon  find  that  fact  has 
been  proven  t>eyond  reasonable  doubt, — and 
that  defendant  stated  that  there  had  been  too 
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much  Bteallng  around  there,  aud  be  proposed 
to  stop  It,  and  any  other  facts  that  joa  Hud 
have  been  established  beyond  a  reasonable 
doubt,  bearing  upon  that  question,  It  would 
be  for  you  to  determine,  from  all  the  eTl< 
dence  In  the  case,  whether  the  defendant  had 
a  rnotlTe  for  taking  the  life  of  said  deceased, 
if  he  aid  take  It,  and  whether  that  fact  has 
been  proved  beyond  a  reasonable  doubt. 
And  yon  are  further  instructed  that  you 
should  receive  all  evidence  of  verbal  admis- 
BioQS  of  defendant  with  caution,  and  closely 
acrnttnize  the  same,  as  the  repetition  of  ver^ 
bal  admissions  or  statements  is  more  or 
less  subject  to  ImperfAtlons  and  mistake; 
but  if  you  And  the  defendant  made  an  ad- 
mission, beyond  a  reasonable  doubt,  un- 
der the  evidence,  and  that  such  admission 
was  deliberately  made  aud  precisely  identi- 
fied, the  evidence  it  affords  Is  to  be  considered 
by  you,  the  same  as  any  other  evidence  In 
the  case,  and  yon  should  give  It  such  weight 
as  you,  in  your  Judgments,  think  it  fairly 
tltlod  to."  The  criticism  on  this  Instruction 
la  thus  stated  by  the  prisoner's  able  counsel 
in  his  argument:  "It  most  emphatically  di- 
rects the  Jury  to  conversations  had  with 
Collins,  and  states  that  they  supplied  a  mo- 
tive, If  otherwise  evidence  of  motive  was 
lacking."  We  think  this  criticism  without 
merit. 

6.  Finally,  It  Is  Insisted  that  the  verdict 
is  not  Bostatned  by  snflfldent  evidence.  We 
thiuk  It  Is.  The  testimony  of  the  witness 
Dale  was  that  he  and  McPherson  were  en- 
g&gcd  in  stealing  coal  from  some  cars  In  a 
railroad  yard  on  the  night  that  McPherson 
was  shot;  that  the  prisoner  came  up  near 
them,  pointed  a  pistol  in  the  face  or  at  the 
bead  of  McPherson,  and  flred;  that  McPher- 
son fell  to  the  ground,  and  he  (Dale)  ran 
away.  Dale  also  identified  the  prisoner  as 
the  man  who  shot  McPherson.  He  farther 
Rtated  that  he  had  seen  him  prior  to  the 
shooting;  had  been  in  bis  company;  was 
Bomewhat  acquainted  with  him;  and  he  rec- 
of^lzed  him  after  the  shooting,  and  pointed 
him  out  to  the  sheriff.  It  Is  on  this  evidence 
that  the  rerdict  assailed  is  predicated.  Dale's 
credibility  as  a  witness  was  for  the  Jury,  and 
If  his  story  was  true  the  verdict  does  not 
lack  evidence  to  support  It.  The  Judgment 
of  the  district  court  Is  affirmed. 


STATE  ex  rel.  HOR.*^  v.  HOLCOMB. 
Governor. 

(Supreme  Conrt  of  Nebraska.    Oct.  3,  1895.) 

COXSTITOTIONAI.  ItAW  —  RePBAL  OF  StATDTB  — 

Ihstitotioit  voh  TBI  Bliso. 

1.  A  contemporaneous  construction  of  a 
eonstltational  prorision,  which  has  for  many 
years  been  adhered  to  by  the  legislative  and 
executive  departments  of  the  covemmeot,  wiU 
not  be  disreiarded  by  the  conns,  and  in  doubt* 
ful  cases  win  (fenerally  be  held  conclusive. 

2.  Laws  1875,  p.  149,  g  'Z.  provldinfr  for 
the  election  by  the  legislature  of  trustees  for 


the  Institution  for  the  Blind,  Is  repugnant  to- 
eection  10,  art.  5,  of  the  constitution,  and  was 
thereby  r^^ed. 
(Syllabus  tur  ths  Court) 

Application  by  the  state,  on  the  relation  of 
O.  Home,  for  mandamus  against  Silas  A. 
Holcomb,  govenm  ot  the  state  of  Netwa^. 
Denied. 

John  C.  Watson  and  8.  G.  Hutchinson,  for 
relator.  Darnell  &  Kirkpatrlck,  for  defend- 
ant. 

POST,  .1.  This  Is  an  appllcatlcm  to  thls^ 
court  In  the  exercise  of  its  original  Jurisdic- 
tion for  a  writ  of  mandamus  requiring  the  re- 
spondent, as  governor,  to  approve  the  relat- 
or's bond  as  treasurer  of  the  board  of  trustees- 
of  the  Institution  for  the  Blind  at  Nebraska 
City.  It  appears  from  the  pleadings  upon 
which  the  cause  Is  submitted  that  the  legis- 
lature, on  the  5th  day  of  April,  1885,  elected 
trustees  for  the  histttntlon  above  named,  as 
follows:  Webster  Eaton  and  P.  R  McKelly^. 
to  serve  until  March  4,  1897;  J.  L.  Flsk  and: 
D.  W.  Crane,  to  serve  until  March  4,  1899;; 
and  W.  L.  Wilson  and  the  relator,  O.  Home,, 
to  eearve  until  March  4,  1901.  The  relator, 
having  been  named  as  treasurer  for  the  board 
so  chosen,  presented  for  approval  his  official 
bond,  which  is  conceded  to  be  In  all  respects 
snfflclent;  but  the  respondent  refuses,  for 
reasons  hereafter  appearing,  to  approve  said 
bond,  or  to  take  any  action  whatever  with  re- 
spect thereto.  The  relator's  claim  is  founded 
upon  the  provisions  of  sections  2  and  10  of 
the  act  of  February  19, 1875,  entitled  "An  act 
to  erect  and  maintain  an  Institution  for  the 
blind."  as  f<^owa; 

"Sec.  2.  Such  institution  shall  be  under  the 
supervision  of  a  board  of  trustees,  consisting 
of  six  persons,  who  shall  be  elected  by  the 
leglslatm-e  of  the  state  In  Joint  convention,  an 
soon  as  practicable  after  the  passage  of  this 
act.  Two  of  said  trustees  shall  be  elected 
to  serve  until  the  fourth  of  March,  A.  D.  1877, 
and  two  shall  be  elected  to  serve  until  the 
fourth  of  March,  A.  D.  1879,  and  two  shall  be 
elected  to  serve  until  the  fourth  of  March,  A. 
D.  1881,  and  thereafter  said  trustees  shall  be 
elected  by  Joint  convention  of  the  legislature 
and  hold  their  office  for  six  years." 

"Sec.  10.  The  board  of  trustees  shall  elect 
one  of  their  number  president  and  another 
treasurer  of  the  Institution  and  the  treasurer 
shall  enter  into  bond  with  security  In  the 
sum  of  not  less  than  ten  thousand  dollars, 
to  be  approved  by  the  governor  and  auditor 
of  state  conditioned  for  the  faithful  perform- 
ance of  his  duties  and  the  honest  dlsbnrse- 
ment  of  and  accovntal  for  all  moneys  belong- 
ing to  the  institution,  which  may  come  into 
his  hands,  which  bond  shall  be  filed  with  the 
secretary  of  state." 

Section  23  of  an  act  approved  Pebruary  28. 
1881,  entitled  "An  act  concerning  official 
bonds  and  oaths,"  contains  a  provision  ex- 
pressly repealing  aectkm  10  above  quoted, 
although  that  act  la  by  both  parties  treated  as  - 
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void  in  BO  far  as  It  relates  to  tbe  subject  of 
this  proceeding,  on  the  ground  that  the  re- 
pealing clause  thereof  Is  not  germane  to  the 
title.  It  Is  unnecessary  In  this  connection  to 
determine  the  eCtect  of  the  attempted  repeal, 
since  we  prefer  to  rest  our  conclusion  upon 
other  and  more  satisfactory  grounds.  A  ques- 
tion distinctly  presented  by  this  record,'  and 
which  must  be  regarded  as  decisive  of  the 
controversy,  is  whether  section  2  of  the  act 
of  1875  was  abrogated  by  the  provisions  of 
section  10,  art.  5,  of  the  constitution  of  1875, 
which  took  eftect  November  IsC  of  tliat  year, 
and  which  reads  as  follows:  "Sec.  10.  The 
governor  shall  nominate  and  by  and  with  the 
advice  and  consent  of  the  senate  (expressed 
by  a  majority  of  all  the  senators  elected  vot- 
ing, by  yeas  and  nays)  appoint  all  officers 
whose  offices  are  establisheti  by  this  constl' 
tutlon,  or  which  may  be  created  by  law  and 
whose  appointment  or  election  is  not  other- 
wise by  law  or  herein  provided  for,  and  no 
such  officer  shall  be  appointed  or  elected  by 
the  legislature."  These  provisions  of  the  con- 
itltntlon.  It  must  be  confessed,  are  wanting 
In  that  clearness  and  precision  which  charac- 
terizes that  instrument  as  a  whole.  How< 
ever,  a  careful  analysis  of  the  above  section 
discloses  that  power  is  tiiereby  conferred  up- 
on  the  governor  to  appoint  two  classes  of  offi- 
cers, viz.  (1)  those  whose  offices  are  estab- 
ilslied  by  the  constitution  itself;  (2)  those 
whose  offices  are  created  by  law,  and  whose 
appointment  or  election  Is  not  otherwise  pro- 
vided for.  The  phrase,  "whose  appointment 
or  election  is  not  otherwise  •  •  •  provid- 
ed for."  is  an  apparent  limitation  upon  the 
preceding  general  language,  and,  read  by  it- 
self, impliedly  authorizes  the  legislature  to 
prescribe  the  manner  of  selecting  all  officers 
of  its  own  creation.  The  words  "by  law  or 
herein"  add  nothing  to  the  force  or  effect  of 
the  provision,  since  the  only  officers  linown 
to  our  system  ore  those  established  by  the 
constitution,  and  such  as  are  created  by  law 
in  harmony  therewith.  But  the  last  clause 
of  the  section  is  in  the  nature  of  a  proviso,  In 
turn  limiting  the  power  of  the  legislature  over 
the  subject,  and  upon  the  scope  and  effect  of 
that  limitation  must  our  construction  depend. 
The  word  "such"  therein  Was  not  used  inad- 
vertently, and  without  doubt  refers  to  one  or 
both  of  the  classes  of  officers  contemplated  by 
the  first  clause  of  the  section.  It  cannot,  It 
would  seem,  refer  to  the  first  class,  since  the 
governor  Is,  as  we  have  seen,  expressly  au- 
thorized to  appoint  all  constitutional  offlca-s, 
and  which  authority  Is  an  obvious  limitation 
upcHi  the  povper  of  the  legislature.  It  must, 
therefore,  apply  to  offices  created  by  law,  and 
be  construed  as  expressly  prohibiting  the  ajh 
pointment  or  election  of  officers  by  the  legisla- 
ture. There  are  other  considerations  which 
should  be  mentimied,  and  which  furnish  tbe 
most  satisfactory  reasons  tor  the  conclusion 
above  stated,  some  of  which  will  be  briefly 
noticed.  It  is  a  notorious  fact,  well  authen- 
ticated by  history  and  the  public  records  of 


the  state,  that  the  practice  of  the  legislature 
under  the  former  constitution  In  appointing 
officers  and  members  of  boards  charged  with 
the  government  and  control  of  public  institu- 
tions had  resulted  in  great  abuse  and  public 
scandal,  and  that  the  constitutional  restric- 
tion under  consideration  was  designed  as  a 
remedy  for  that  evil.  Our  conclusion  is  also 
strongly  supported  by  contemporaneous  con- 
structions  of  the  executive  and  legislative  de- 
IMirtments  of  the  government  As  illustrative 
of  the  foregoing  proposition  may  be  mention- 
ed the  fact  that  upon  the  adoption  of  the  pres- 
ent constitution  the  executive  officers  of  the 
state  assumed  contitl  of  the  public  Institu- 
tions, including  the  Institution  for  the  Blind, 
the  trustees  thereof  who  held  by  appointment 
of  the  legislature  voluntarily  retiring.  And 
at  no  time  thereafter  until  the  year  189r> 
has  the  legislature  assumed  the  power  to  ajy- 
polnt  or  elect  ofticers  not  essential  to  the 
business  of  Its  own  department.  In  more 
than  one  instance  has  the  legislature  deter- 
mined the  question  at  issue  adversely  to  the 
claim  now  urged  in  its  behalf.  For  instance, 
during  the  session  of  1SQ3,  a  communication 
was  by  the  governor  addressed  to  the  com- 
mittee in  charge  of  house  roll  No.  81,  being  a 
bill  for  "An  act  for  the  issuing  of  state  bonds 
for  the  purpose  of  providing  supplies  for  cit- 
izens BufTering  from  loss  of  crops,"  etc.,  call- 
ing attention  to  the  fact  that  said  measure 
was  in  conflict  with  the  constitution  by  rea- 
Boa  of  a  provision  naming  commissloneni  to 
distribute  the  proceeds  of  the  bonds  thereby 
authorized.  Thereupon,  on  motion  of  the  dis- 
tinguished attorney  for  the  relator,  then  a 
member  of  the  house,  the  objectionable  provi- 
sion waa  stricken  out,  and  the  bill  so  amend- 
ed as  to  authorize  the  appointment  by  the 
governor  of  the  proposed  commission,  and  In 
which  form  It  subsequently  became  a  law. 
To  pursue  the  subject  In  this  connection 
would  be  without  profit,  since  none  will  con- 
trovert the  proposition  that  this  section  of 
the  constitution  was  understood  by  its  fram- 
ers  and  the  people  by  whom  It  was  ratified 
as  an  express  limitation  upon  the  power  of 
the  legislature,  and  that  the  popular  construc- 
tion thereof  was  by  all  departments  of  the 
state  government  adhered  to  without  question 
for  more  than  19  years.  tSucb  a  practical 
exposition.  If  not  Indeed  conclusive,  shoulil 
at  this  late  day  be  accorded  the  highest  con- 
sideration by  the  courts  In  giving  effect  to  Its 
provision  Involved.  It  is  said  by  Marry,  J., 
in  People  v.  Green.  2  Wend.  274.  that  "great 
deference  Is  certainly  due  to  a  legislative  ex- 
position of  a  constitutional  provision,  and  es- 
pecially where  It  Is  made  almost  contempora- 
neously with  such  provision,  and  may  be  sup- 
posed to  result  fiT.m  the  same  views  of  poli- 
cy and  modes  of  reasoning  which  prevailed 
among  the  fmmers  of  the  Instrument  pro- 
pounded." And  in  a  recent  work  on  the  sub- 
ject It  is  said  that  "a  construction  of  a  consti- 
tution, if  nearly  contemporaneous  with  Its 
ad(^tl<Hi,  and  followed  and  acquiesced  In  for 
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«  long  period  of  yesrs  aftwwards,  la  neTor  to 
be  ligtotly  dlsresarded,  and  is  often  coucln- 
BlTO."  Sutb.  Const  807.  See,  also.  End. 
Const  SSTetseq.;  Sedg.  Const  552;  Scanlan 
T.  GhUds.  83  Wis.  «Q8;  Coliena  t.  Virginia. 
0  Wheat  265;  Packard  t.  Bicbardson,  17 
Mass.  143;  Opinion  of  Justices,  126  Mass. 
551;  Chesnnt  r.  Shane.  16  Ohio  St  699;  Jaclc- 
son  T.  Washington  Ca,  34  Neb.  680,  62  N.  W. 
168;  State  t.  Smith,  36  Neb.  IS.  62  N.  W. 
700;  U.  8.  T.  Ballroad  Ga,  148  U.  &  662.  18 
Sup.  Ct  724.  But  we  are  fortunately  not 
without  adjudications  In  p(dDt  In  State  t. 
Stanley,  66  N.  C.  59,  a  statute  authorizing 
the  appointment  of  certitln  public  fMcen  by 
the  speaker  of  the  house  of  representatives 
and  president  of  the  senate  ma  held  to  have 
been  abrogated  by  the  constitution  of  that 
state,  wUeh  provides  that  "the  governor  shall 
nominate  and  by  and  wltii  the  consent  of 
the  majcvlty  of  the  senators  appoint  all  offi- 
cers whose  offices  are  estaUlshed  by  this  con- 
stitnticm  or  which  may  be  created  by  taw 
and  whose  appointment  Is  not  otherwise  pro- 
vided fCr.  and  no  such  officer  shall  be  ap- 
pointed or  elected  by  the  general  assembly." 
We  are  unable  to  perceive  wherein  the  fore- 
going differs  essentially  from  the  provision  of 
our  constltutiui  above  quoted.  Indeed,  the 
only  difference  observable  Is  the  use  in  ours 
of  the  words  "by  law  or  herein,"  whicli,  as 
we  have  seen,  add  nothing  to  the  force  of 
the  section  In  which  they  are  employed.  The 
court,  In  this  case  dted,  say.  referring  to  the 
last  clause  of  the  section  quoted,  that  the 
words  thereof  "are  supmdded  as  an  express 
veto  upon  the  power  of  the  general  assem- 
bly to  appoint  or  elect  officers,  whether  the 
office  is  established  by  the  constitution  or 
siiall  be  created  by  an  act  of  the  general  as- 
sembly." To  the  same  effect,  see  State  v. 
McKee.  68  N.  G.  420.  and  State  v.  KIcGowan, 
Id.  620.  It  ftdlows  that  section  2  of  the  act 
of  1875,  authorizing  the  election  by  the  le^s- 
lature  of  trustees  for  the  Institution  for  the 
Blind,  is  repugnant  to  the  present  constitution, 
and  was  thereby  repealed.  The  writ  Is  ac- 
cordingly denied. 

NOBVAI^  0.  J.,  concurs. 

HARBISON,  J.  (dissenting).  This  la  an 
original  ajqi^catltMa  to  this  court,  praying  that 
a  ii-rit  of  mandamus  lasue,  directing  the  Hon- 
orable Silas  A.  HolccHnb.  as  govwnor  of  this 
smte,  to  approve  the  bond  of  the  relator.  O. 
Hornet  as  treasurer  of  the  InstltuHoa  for  the 
Blind  at  Nebraska  City.  The  complaint  or 
petltlcm  of  the  relator  Is  as  follows: 

"Yourrdatoreomplalns  and  alleges  for  that 
the  respondent  herein,  the  Honorable  Silas 
A.  Holcomb.  Is  now,  and  since  the  3d  day  of 
January.  1685,  has  been,  the  duly  elected, 
qualified,  and  acting  governor  of  the  state  of 
Nebraska;  that  the  relator  herein  Is  a  dti- 
xen  and  resldrat  of  the  county  of  Otoe,  and 
state  of  Kebrfliika.  Your  relator  further  al- 
leges that  «i  the  19th  day  of  Felmiary,  1875, 


there  was  approved  an  act  of  the  legislature 
of  the  state  of  Nebraska,  entitled  'An  act  to 
erect  and  maintain  an  Institution  for  the 
blind,'  the  second  section  of  which  act  la  as 
follows:  'Sec  2.  Such  Institution  sfaaU  be  un- 
der the  supervlslim  of  a  board  of  trustees, 
consisting  of  six  itersons,  who  shall  be  elect- 
ed by  the  legislature  of  the  state  In  Joint 
convention  as  soon  as  practicable  after  the 
passage  ot  this  act  Two  of  said  trustees 
ahoU  be  elected  and  sore  until  the  fourth 
of  March,  A.  D.  1877,  and  two  shall  be  elect- 
ed to  serve  until  the  fourth  of  March,  1879, 
and  two  shall  be  elected  to  serve  until  the 
fourth  at  March,  A.  D.  1881.  and  thereaftw 
said  trustees  shall  be  elected  by  Joint  conven- 
tion of  the  legislature  and  hold  their  office 
for  six  years.'  Your  relator  further  alleges 
that  the  term  of  oBLce  of  each  member  of  the 
board  of  trustees  of  sold  Institution  for  the 
blind  her^fore  ^ected  having  expired,  and 
there  being  a  vacancy  In  each  membership 
of  said  board  of  trustees,  the  legislature  of 
the  state  of  Nebrasica,  in  pursuance  of  the 
provisions  of  said  act  approved  as  aforesaid, 
during  a  regular  session  thereof  at  the  capl* 
tol  In  the  city  of  Lincoln,  met  in  Joint  con- 
vention on  the  6tb  day  of  April.  A.  D.  1885. 
and  proceeded  according  to  law  to  elect  a 
board  of  trustees  tot  said  Instltutl<»i  for  the 
Blind,  consisting  of  six  persons,  who  were 
tiected  to  serve  as  foUows:  W.  L.  Wilson 
and  O.  Horne,  of  Otoe  county,  to  serve  until 
March  4.  1901;  J.  L.  Bisk,  of  Ga«e,  and  D. 
W.  Crane,  ot  Kleth.  to  sore  nntU  March  4 
1809;  Webster  Eaton,  of  Lancuter,  and  V.  B. 
McKeeby,  of  Webster,  to  serve  until  March 
4,  1887.  A  copy  of  the  cotfficate  of  the  elec- 
tion of  the  r^tor  herein  Is  hereto  attached 
and  marked  'Exhibit  A.*  Your  r^tor  fur- 
ther alleges  that  each  person  so  elected  as 
one  of  the  trustees  for  said  Institution  for  the 
Blind  as  aforesaid  took  the  oath  of  office  and 
qualified  according  to  law,  and  each  entered 
upon  the  discharge  of  his  duties;  that  the 
said  abovewmed  W.  L.  Wibwn,  O.  Home. 
L  Xu  Fisk.  D.  W.  Grane^  Webster  Eaton,  and 
F.  B.  McKeeby,  trustees  of  said  Institution 
for  the  Blind,  elected  as  such  on  the  6th  day 
of  April.  A.  D.  1896,  by  the  legislature  of 
the  state  ot  Nebraska  In  Joint  convention  as- 
sembled, are  the  sole  and  only  trustees  that 
have  been  elected  by  said  l^sUture;  and 
that  no  other  person  or  persons  have  been 
named,  appointed,  or  elected  as  trustees  of 
said  institution  other  than  the  persona  named 
above,  and  that  ho  other  person  or  persons 
-are  claiming  to  act  for  or  represent  said  In- 
stitution or  discbarge  the  duties  as  trustees 
of  said  Institution;  that  at  a  regular  meet- 
ing of  said  board  of  trustees  for  the  Institu- 
tion for  the  Blind  held  at  said  Institution  In 
the  city  of  Nebraska  City,  Nebraska,  on  the 
15th  day  of  April.  1895.  said  board  of  trus- 
tees elected  W.  L.  Wilson,  one  of  their 
number,  as  president,  and  thereupon  elected 
O.  Home,  also  from  among  their  number, 
as  treasurer,  of  said  Insdtutlon  for  the 
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BUnd,  which  said  election  was  done  and  bdd 
In  pursaance  of  said  act  atwre  refttred  to, 
the  teiitli  sectloD  of  which  Is  as  f c^owa:  *Sec. 
10.  The  board  of  trnstees  shall  elect  one  of 
thidr  number  president,  and  another  treas- 
urer of  ■  the  InstltutkMu  and  the  treasurer 
shall  mter  into  bonds  with  security  in  the 
snm  of  not  less  than  ten  thousand  dollars,  to 
be  apiwoTed  by  the  soTemor  and  auditor  of 
states  conditioned  tor  the  falthfol  pwfbnn- 
ance  of  his  duties  and 'the  honest  disburse- 
ment of  and  acGonntal  -for  all  moncra  be- 
longing to  the  Institution,  which  may  cnne 
into  his  hands,  which  bond  shall  be  filed  with 
the  secretary  of  state.* .  Certificate  attached, 
marked  'Exhibit  O.*  Tour  relator  further  al- 
leges that  In  accordance  with  the  require* 
meats  of  said  act  ajvniTed  as  afwesald  he 
entned  into  bonds  as  the  duly>«lected  treas- 
urer of  said  Institntkn  for  the  Blind,  with 
security  In  the  sum  of  fifteen  thousand  M- 
lara,  conditioned  for  the  faithful  pofonnance 
of  his  duties,  and  the  iMmest  dislmnement  of 
and  accountftl  for  all  moneys  belonging  to 
said  institution  wUch  may  omne  into  his 
bands,  which  bond  he  presmted  to  his  excel- 
lency, Slas  A.  Holcomb,  gorwnor  <tf  the  state 
of  Nebraska,  being  the  reqxmdent  hereto, 
that  he  approve  said  bond  as  required  hy  said 
act,  but  your  relator  here  makes  known  to 
this  honorable  court  that  his  eKcellency,  the 
said  Silos  A.  Holcomb,  govemor,  as  afwe- 
sald,  refused,  and  still  refuses,  to  aiq^rore 
said  bond;  that  his  excellency,  the  said  Silas 
A.  Holcomb,  governor,  as  aforesaid,  Informed 
the  relator  hmtn  that  he  was  satlefled  with 
the  amount  of  said  bend  and  the  sufficiency 
of  the  sureties  thereon,  bnt  that  the  legisla- 
ture of  the  state  of  Nebraska  had  not  the 
power  or  authority  under  said  act  to  elect 
said  board  of  trustees  for  the  Instltutlou  for 
the  Blind  aforesaid.  A  copy  of  said  bou«l  is 
hereto  attached,  marked  'Exhibit  B.' " 

To  which  the  respondent  filed  the  ftdlow- 
ing  answer: 

"Now  comes  the  respondent,  and  for  an- 
swer to  the  petition  of  relator  filed  herein  ad- 
mits that  be  Is  the  duly  qualified  and  acting 
governor  of  the  state,  and  that  the  relator 
Is  a  citlsen  and  resident  therdn.  Respond- 
ent, further  answering,  admits  the  enacting 
and  api«oval  ot  an  act  entitled  *An  act  to 
erect  and  maintain  an  institution  for  the 
blind,*  as  mentioned  In  relator's  petition;  but 
reap<Mid«it  alleges  that  after  the  passage  of 
the  act  aforesaid  the  new  constitution  of  the 
state,  known  as  the  'Constitution  of  1876,' 
was  adopted  and  ratlQed  by  the  people  of  the 
state,  and,  among  other  provisions  of  said 
constltathm,  article  5  thereof  contains  the  fol- 
lowing section,  viz.:  'Section  10.  The  gov- 
ernor shall  nominate  and,  by  and  with  the 
advice  and  consent  of  the  seoate,  (eocpreesed 
by  a  majority  of  all  the  senators  elected  vot- 
ing by  yeas  and  onys)  appoint  all  ofiicm 
whose  offices  are  established  by  this  consti- 
tution, or  which  may  he  created  by  law,  and 
whose  appointment  or  riectton  Is  not  other- 


wise by  law  or  herein  provUed  tor^  snd  no 
such  ofllcerB  shall  be  aKKdnted  w  decked  by 
the  I^lslatuTb'  Bespondwt,  fmther  an- 
swering; says  that  the  portion  of  the  act 
mmtloned  by  relator  which  protlded  ftnr  the 
dectlon  of  trnstees  by  the  legislators  was  by 
said  Beetioa  10  fflC  the  constitution  amoided 
and  repealed,  and  la  not  now,  and  was  not 
at  the  date  mentioned  tn  relator's  petitioo, 
of  any  ftorce  and  effect,  and  all  brandies  of 
the  state  government  have  ao  regarded  and 
acted  upon  said  statat&  Respondent  admits 
that  the  legislature  elected  tmsteea  for  said 
institution  at  the  session  when  the  act  was 
passed,  but  aJleges  that  the  l^dalatare  bat 
never  made  or  attempted  to  make  an  else* 
thm  of  trastees  for  said  institution  since  the 
pretended  dectlon  made  In  18W»  mentioned  in 
relator's  petition.  Respondent,  further  an- 
swering, admits  IMt  the  legislatore  did  ud 
performed  the  acts  modloDed  In  relator's  pe- 
tition, bnt  dentes  that  said  acts  amoonted  to 
or  constituted  an  election  of  relator  and  the 
other  persons  named  to  the  <fflce  of  tmstees 
of  said  taisUtution.  Respondent  alleges  that 
said  pretended  ^ectfam  and  all  proceediufv 
taken  and  bad  In  and  about  the  same  by  the 
legislature  were  contrary  to  the  coostltntioo 
and  laws  of  the  state,  and  were  null  and 
void.  Respondent,  further  answering,  ad- 
mits that  relator  and  the  other  persons  In 
his  petition  mentioned  have  pretended  to 
qualify  as  tmstees,  and  have  made  a  imtoid- 
ed  election  of  rdator  as  treasurer  <a  aaid 
institution,  as  in  relator's  iietltl«i  set  ont; 
bnt  respondent  alleges  that  all  aMs  of  saM 
trustees  are  without  color  or  authority  of 
law,  and  are  null  and  void.  Respondent 
further  alleges  that  he,  as  the  chief  execu- 
tive of  the  state,  has  full  charge  and  control 
of  said  InsUtntion,  and  bos  the  s<Ae  right  and 
authority  to  appoint  the  trustees  and  other 
offlcere  for  said  Institution.  Resp<mdeat,  fur- 
ther answering,  alleges  that  annrng  the  pro- 
visions of  the  constitution  of  the  state  adopt- 
ed in  1876  in  article  2  thereof  is  a  section  In 
the  following  language,  vis.:  'Section  1.  The 
powers  of  the  government  of  this  state  are 
divided  into  three  distinct  departments,  the 
l^rlslatlve,  executive  and  Judicial,  and  no 
person  or  collection  of  persons,  being  one  of 
these  departments,  shall  exercise  any  power 
properly  belonging  to  ^ther  of  the  others  ex- 
cept as  hereinafter  expressly  directed  or  per- 
mitted.' Respondent  all€^es  that  the  exec- 
utive branch  of  the  state  government*  either 
the  board  of  public  lands  and  buildings  or  tbe 
predecessors  In  office  of  respondent  bare 
bad  the  exclttsive  control  and  management 
of  said  Institution  for  the  Blind  ever  since 
the  adoption  of  said  constitution,  and  re- 
spondent herein  had  sole  r^nt  and  autbtHlty 
to  aiHwInt  trustees  and  other  cOicen  th«^ 
for.  Further  answering,  lespondMit  admits 
that  relattu-  and  the  other  pwsons  mentione'l 
in  his  petition  claimed  to  act  as  trnstees  of 
said  institution,  but  denies  that  they  have 
INwsesskiu  and  control  of  the  same.  Re- 
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■pondent  farther  answering,  admits  tlut  r» 
lator  has  made  and  tendered  to  respondent  a 
bond  ftB  mentioned  in  tale  petition,  and  tbat 
tbe  same  ia  In  dne  ftniu,  and  that  tbe  suretlei 
tlierera  are  good  and  sufficient,  and  that  re- 
spoodoit  baa  refused  to  approre  tbe  same. 
Wbvefore  reapondect  prays  tbat  relator'a 
application  may  be  dlanlssed,  and  tbat  re- 
spondent may  go  bence,  and  recorer  bis 
costs." 

There  was  no  teetimony  adduced  on  behalf 
of  dtber  party,  and  the  disposition  of  tbe 
coDtroTeny  must  be  determined  from  a  con- 
ridnatlonof  tbe  issues  and  questions  InTolved 
IS  raised  and  presented  in  the  petition  and 
answer.  As  stated  in  tbe  pleadings  filed  by 
relator,  there  was  passed,  during  a  session 
of  tbe  legislature  of  1875,  an  act  establlsblng 
ao  InsUtntlon  for  tbe  blind,  and  providing 
for  tbe  election  of  a  board  of  trustees  to  man- 
age tbe  affairs  of  tbe  Institution.  It  was  fur- 
tlier  [HOTlded  In  section  4  at  tbe  act  referred 
to,  as  f<rilowB:  "Tbe  tmsteee  aball  bare  the 
general  supurialon  of  the  institution,  adopt 
rules  for  tbe  government  thereof,  provide 
teachers,  servants  and  necessaries  for  the  In- 
stltutlon  and  perform  all  other  acts  necessa- 
ry to  render  tbe  institation  efficient  and  to 
carry  out  tbe  purposes  of  the  establishment." 
it  does  not  appear  from  tbe  pleading  when 
tbe  first  board  of  trustees  was  elected,  but 
it  Is  conceded  by  both  parties  In  tlie  argu- 
meut  In  briefs  filed,  and  is  a  fact,  that  tbe 
legislature  wblcfa  enacted  the  law.  It  being 
passed  in  such  a  manner  as  to  take  effect 
and  be  In  force  from  and  after  its  passage, 
aud  being  approved  February  18,  1875,  elect- 
ed a  board,  and  this  board  assumed  control 
of  the  Institution,  and  continued  its  manage- 
ment until  the  year  1877,  when  charge  of  its 
affairs  was  taken  by  what  is  known  as  the 
"board  of  public  lands  and  buildings."  This 
board  was  created  by  section  19,  art  6,  of 
what  la  known  as  the  "Constitution  of  1875," 
which  became  the  fundamental  law  of  the 
state  after  the  time  of  the  passage  of  the  act 
flstabliabing  tbe  Institution  for  tbe  Blind. 
The  section  referred  to  is  as  follows:  "The 
commissioner  of  public  lands  and  buildings, 
the  secretary  of  state,  treasurer  and  attorney 
general  abaU  form  a  board  which  shall  have 
gweral  supervision  and  control  of  all  the 
buildings,  grounds  and  lands  of  tbe  state,  the 
state  prison,  asylums  and  all  other  Instltu- 
tl(His  thereof  ezc^t  those  for  educational 
purposes;  and  shall  perform  sneb  duties  and 
be  subject  to  such  rules  and  regutotlons  as 
nay  be  prescribed  1^  law."  Hie  powers 
and  duties  of  this  board  were  defined  by  an 
act  ot  the  legislature,  February  13,  1877.  We 
vtll  further  state  here  tbat  during  the  month 
of  October,  1877,  an  ojrfnloo  was  rendered 
by  this  court  in  tbe  case  of  State  r.  Bacon* 
•  Neb.  286^  In  which  It  was  decided  that  tbe 
Institution  for  tbe  Blind  was  not  an  educa- 
tknal  InstttutloB,  and  not  within  the  excep- 
tion 9t  seetlM  18^  art  5,  of  tbe  coastttutlon, 
and  was  within  tbe  control  of  the  board  of 


public  lands  and  bulMlnga;  but,  In  an  opln< 
Ion  filed  January  2d  of  the  current  year  It 
was  detdrmlned  by  the  court  to  be  an  edu- 
cational Institution,  witbln  tbe  meaning  of 
tbe  ejQceptlon  contained  In  aectlon  19,  art.  0, 
of  the  constitution  (CurtlB  v.  Allen  [Neb.]  fil 
N.  W.  568);  and  the  I^lslature,  on  the  Sth 
day  of  April  of  this  year,  elected  a  board  of 
trustees  for  the  Institution  for  tbe  Blind,  as 
provided  in  the  act  of  1875,  and  on  tbe  15th 
of  tbe  same  month  tbe  persons  so  selected 
held  a  meeting,  at  which  the  relator  was 
chosen  to  fill  the  office  of  treasurer  of  tbe 
board  of  tmsteee,  and  prepared  and  present- 
ed his  bond  as  such  officer  to  the  respond- 
ent for  approval,  as  admitted  In  tbe  idead- 
Ings,  with  the  result  as  therein  stated. 

It  is  insisted  by  the  respondent  that  sec- 
tion 2  of  the  law  of  1875  which  created  this 
board  of  trustees  and  provided  the  manner 
of  its  election  is  in  direct  conflict  with  tbe 
constitution  of  1876,  which,  as  I  have  stated, 
became  of  force  after  tbe  act  In  question  was 
in  effect,  and  that  by  the  adi^tton  of  tbe 
constitution  and  Its  becoming  the  primary 
law  of  the  state  the  portion  of  the  act  re- 
ferred to  was  abrogated  and  repealed,  and 
the  office  of  member  of  the  board  of  trustees 
was  abolished,  or  the  appointment  to  It  vest- 
ed in  the  governor.  To  support  this  conten- 
tion, counsel  for  the  governor  quote  In  tbelr 
brief  a  number  of  sections  of  tbe  constitu- 
tion, some  of  which,  It  is  claimed,  have  di- 
rect bearing  upon  tbe  question  at  issue,  and 
others  are  In  point  only  as  tending  to  dis- 
close by  th^r  terms  the  general  policy  or 
sentiment  which  prompted  their  incorpora- 
tion in  the  Instrument,  and  Its  adoption;  and 
It  Is  urged  that  they  were  of  the  some  nature 
as  tbe  views  and  reasons  underlying  tbe  the- 
ory advanced  by  counsel  for  respondent. 
Tbe  first  of  these  sections  of  the  constitution 
which  I  will  notice  Is  section  1,  art  2,  which 
is  as  follows:  "The  powers  of  the  govern- 
ment of  this  state  are  divided  Into  three  dis- 
tinct departments,  the  legislative,  executive 
and  Judicial,  and  no  person  or  collection  of 
persons,  being  one  of  these  deimrtments, 
shall  excise  any  power  properly  belonging 
to  either  of  the  others  except  as  hereinafter 
expressly  directed  or  permitted."  This  sec- 
tion merely  states  the  d^nrtments  or  dlvl- 
sions  of  tbe  state  government  It  does  not 
d^ne  tbe  powers  and  duties  which  shall 
pertain  to  any  division.  Tills  is  left  as  a 
task  to  be  performed  in  other  sections  of  the 
same  Instmment,  and  in  laws  enacted  in  pur- 
suance of  its  provisions.  It  Is,  however,  well 
settled  that  '*tbe  diffo^ce  between  the  de- 
partments nndoubtedly  is  tbat  the  legislative 
makes,  tbe  axecutlTa  executes,  and  the  Judi- 
cial construes,  the  law."  Gool^,  Gmst  Llm. 
108^  and  cases  dted.  Oounsel  for  respond- 
ent Insist  that  appointment  to  office  dis- 
tinctly wlUiin  tbe  purview  of  the  executive 
division,  or  Is  an  ocecutive  function,  and  tbat 
when  tbe  people  of  tbe  state  adopted  tbe 
present  constitution  they  sought  to  establish 
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this  principle  or  rale,  and  the  coart  shonld 
give  this  due  weight  in  construing  what  to 
Bald  In  the  constitution  in  regard  to  offices 
and  appointments  thereto,  and,  so  Car  as  pos- 
sible, give  it  full  scope  and  effect  In  the 
brief  of  respondent  Is  the  following  quota- 
tion upon  the  subject  of  appointment  to  office 
being  peculiarly  within  the  powers  of  the 
executive:  "Mr.  Jefferson,  in  a  lettw  to 
Samuel  Kercheva),  dated  July  16. 1816,  said: 
'Nomination  to  office  is  an  executire  function. 
To  give  It  to  the  legislature,  as  we  do  (in 
Vln^lntn],  Is  a  violation  of  the  principle  of 
division  of  powers.  It  swerves  the  members 
from  correctness  by  tempting  them  to  in- 
trigue for  offices  themselves,  and  to  cotmpt- 
ly  barter  for  votes,  and  destroy  responsibil- 
ity by  dividing  it  among  a  multitude.' "  And 
tlie  view  that  nomination  to  office  is  an  exec- 
utive function,  and  intrinsically  so,  has  been 
adopted  by  a  number  of  the  courts,  while  the 
contrary  view  has  also  been  adopted  by  some; 
and  In  a  dissenting  opinion  by  Elliot,  C.  J., 
In  the  case  of  State  v.  Hyde  (Ind.  Sup.)  22  N. 
E..  on  page  652,  it  Is  said:  "Perhaps  the 
principle  has  never  been  more  clearly  stated 
than  by  the  great  constitutional  lawyer 
whose  statements,  as  Emerson  says,  lay  in 
daylight.'  That  lawyer  said:  *The  infer- 
ences which  I  thiols  follow  from  those  views 
of  the  subject  are  two:  First,  that  the  de- 
□omluatlon  of  a  department  does  not  fix  the 
limits  of  the  power  conferred  on  it,  nor  even 
their  exact  nature;  and,  second  (which,  In- 
deed, follows  from  the  first),  that  in  our  Am- 
erican government  the  chief  executive  magis- 
trate does  not  necessarily,  and  by  force  of 
his  general  character  of  supreme  executive, 
possess  the  appointing  power.  He  may  have 
it  or  he  may  not.  according  to  the  particular 
provisions  applicable  to  each  case  in  the  re- 
spective constitutions.*  Webster's  Speech 
on  tlie  Presidential  Protest."  From  all  of 
which  It  appears  that  there  was  not  an  unan- 
imity of  opinion  upon  the  question  among 
our  ablest  minds  In  the  past,  or  the  courts, 
or  judges  of  the  same  courts.  This  court 
hns  said  as  to  the  division  of  power  and  the 
exercise  of  power  properly  belonging  to  one 
by  the  others:  "The  powers  of  the  state 
government  are  divided  Into  three  distinct 
do})ai'tments,  the  legislative,  executive,  and 
Judicial,  and  no  person  or  collection  of  per- 
sons, being  one  of  these  departments,  can 
exon-ise  any  power  properly  l>elongIng  to 
elthf^r  of  the  others,  except  expressly  so  au- 
thorized by  the  constitution.  Under  this 
dicislon  of  distinct  departments  of  the  gov- 
erniiipnt  the  apportionment  of  power  to  one 
dopartmrnt  will,  of  Itself,  Imply  an  Inhlbt- 
tlou  of  its  exercise  by  the  others."  Turner 
V.  AltlmuH.  0  Neb.  69.  If  this  court  was  also 
couiniUted  to  the  doctrine  that  appointment 
to  otnce  is  essentially  or  exclusively  consld- 
en'd.  iu  the  almtrnct,  an  executive  function, 
and  our  constitution  stopped  with  the  provi- 
sion last  quoted,  the  solution  of  the  problem 
presented  In  this  case  would  not  be  difficult. 


All  power  la  Inherent  In  the  peoi^e.  TUs 
statement  is  not  new.  and  contains  nothing 
startling,  but  it  Is  well  that  it  be  repeated, 
and  kept  strongly  in  mind,  and  Its  exercise 
by  those  to  whom  it  is  deleguted  be  directed 
towards  furthering  the  best  Interests  of  the 
beneficiaries  of  the  trust.  In  govraiunent 
this  powOT  Is  neeeasarily  del^pated  1^  Its 
primary  possessors,  portions  of  It  to  bodies 
of  men,  such  as  is  the  legislature  In  our  own 
and  sister  states;  other  portions  more  prop- 
erly to  one  man,  as  our  governor,  "nila  Is 
usually  done  through  the  medium  of  what  Is 
known  as  a  constitution,  and  history  gives  m 
many  accounts  of  struggles  the  people  to 
repress,  abridge,  and  clrcnmacribe  a  danger- 
ous extension  of  delegated  power,  at  times 
by  an  executive  and  at  others  by  the  legis- 
lative body.  Some  of  the  United  States,  at 
the  Inception  of  their  existence,  adopted  eon- 
Btltutlons  in  which  the  pKJwer  tu  dect  or  ap- 
point officers  was  lodged  la  the  legislative 
department,  and  In  constitutions  adopted  at 
a  later  date  In  their  state  life  changed  tbia, 
and  either  made  the  offices  mainly  elective, 
or  gave  their  nomination  to  the  executive. 
It  is  stated  that  the  reason  for  this  after  or 
later  action  was  that  It  had  been  discovered 
that  the  exercise  of  the  elective  or  appointive 
power  to  office  generally  by  the  legislature 
was  corrupting,  dangerous,  and  Injurious  to 
the  best  interests  of  the  states  where  it  pre- 
vailed. In  our  stat^  under  the  |norisl<xi8  «f 
the  constitution  In  force  prior  to  and  at  the 
time  of  the  adopting  of  the  present  one.  and 
the  construction  given  to  the  portions  of  the 
old  constitution  in  relation  to  offices  and  ap- 
pointment or  election  thereto,  the  legislature 
had  and  exercised  such  power;  an  Instance 
of  the  right  to  exercise  the  power  being  the 
passage  of  the  law  undw  which  the  relat- 
or claims  title  to  the  office  of  trustee,  and  it 
placing  the  selection  of  trusteea  In  the  l^cis- 
lature,  and  of  which,  unAet  the  old  constlto- 
tlon,  no  question  would  or  cotdd  have  sue- 
cessfully  been  raised.  This  shows  beyond  a 
doubt  that  up  to  the  time  of  the  adoption  of 
the  constitution  of  1875  the  doctrine  tliat  the 
power  of  appointment  of  officers  was  Intrin- 
sically an  executive  function,  or  inherent  tn 
the  executive  department  of  our  state  gov- 
ernment, was  not  prevalent,  and  did  not  ob- 
tain to  any  extent  or  in  any  degree.  In  the 
new  constitution,  the  draftsman  of  the  In- 
strument, the  convention  which  considered 
and  arranged  it  for  submission  to  the  soorce 
of  power,  the  people,  from  whose  approval  it 
must  derive  vitality  and  force,  placed  In  It 
the  section  hereinbefore  quoted,  by  whlcli 
the  departments  of  the  state  govemmetit 
were  clearly  defined,  and  expressly  prvblb- 
Ited  the  exercise  of  any  proper  power  of  any 
one  of  them  by  either  of  the  others;  and 
further,  in  section  10  of  article  5,  whic4i  Is 
as  follows:  "The  governor  shall  nominate 
and  by  and  with  the  advice  and  consent  of 
the  senate  (expressed  by  a  majority  of  all 
the  senators  elected  voting        yeas  and 


Digitized  by 


Google 


STATS  «.  HOLCOMB. 


443 


nays)  appoint  all  officers  whose  offices  are 
established  by  tbis  constitution  or  whlcb 
may  be  created  by  law,  and  whose  appoint- 
ment or  election  Is  not  otherwise  by  law  or 
herein  provided  for;  and  no  such  officer  shall 
be  appointed  or  elected  by  the  legislature,"— 
did  not  leave  the  duties  of  the  chief  execntive 
officer  in  relation  to  appointment  of  officers 
to  speculation  or  conjecture,  or  to  be  deter- 
mined by  construction,  but.  we  think,  dis- 
tinctly and  In  unmistakable  terms  defined 
(he  duties  of  the  chief  executive  In  respect  to 
the  appointment  of  officers  and  the  offices  to 
which  they  should  apply  and  Include,  and 
here  did  not  recognize  the  doctrine  of  the  in- 
trinsic right  of  the  executive  to  control  nomi- 
nations to  office,  but  excepted  such  as  were 
otherwise  provided  for  In  the  instrument,  or 
miftht  be  otherwise  provided  for  by  law; 
and  this  must  be  presumed  to  have  been  In- 
tentionally done,  for  the  frameni  of  the  con- 
stitution and  the  body  which  arranged  it  for 
submission  were  no  doubt  painstaking  and 
careful,  and  examined  and  weighed  the 
words,  phrases,  and  sentences  of  the  sec- 
tions and  articles,  and  debated  their  effect, 
before  allowing  them  to  become  constituents 
of  the  Instrument.  Hence  I  conclude  that 
the  doctrine  Invoked  by  counsel  for  respond- 
ent, of  the  Inherent  right  of  the  executive 
department  to  appoint  officers,  is  not  entitled 
to,  and  should  not  be  accorded,  any  very 
Sfreat  weight  or  further  consideration  In  the 
determination  of  the  questions  herein  In- 
volved. I  am  not,  at  this  time,  called  upon 
to  define  or  prescribe  generally  the  bounda- 
ries or  limitations  of  the  exact  powers  or  du- 
ties of  either  the  executive  or  legislative  de- 
partment, tbis  being  a  subject  upon  which 
a  particular  direction  Is  made  In  the  consti- 
tution itself. 

If  the  section  of  the  law  under  which  re- 
lator claims  title  to  the  office  of  trustee  and 
treasurer  of  the  board  of  trustees  is  clearly 
a  couffict  with  the  terms  of  the  constitution, 
or  any  section  or  sections  of  it,  or  inconsist- 
ent therewith,  then  it  was  annulled,  and 
must  be  declared  void;  but  not  unless  unmis- 
takably so.  If  there  exists  a  doubt  upon  the 
subject,  It  must  be  allowed  to  prevail  In 
favor  of  the  law.  "The  repugnancy  which 
must  cause  the  law  to  fall  must  be  necessary 
and  obvious.  If  by  any  fair  course  of  rea- 
soning the  law  and  the  coustitutton  can  be 
reconciled,  the  law  must  stand."  Cass  v. 
Dillon,  2  Ohio  St  008.  It  is  provided  in  the 
constitution,  which  it  Is  claimed  abrc^ted 
the  law,  that  "all  laws  In  force  at  the  time 
of  the  adoption  of  this  constitution  not  In- 
consistent therewith  shall  continue  to  be  as 
valid  as  If  this  constitution  had  not  been 
-adopted."  The  task,  then,  to  be  performed 
In  the  present  controversy,  is  to  construe  sec- 
'tion  10,  above  quoted,  according  to  the  es- 
tablished rules  of  construction  In  such  cases, 
one  of  which  1«  to  discover  as  nearly  as  may 
be  the  Intention  of  the  body  which  framed 
■and  submitted,  and  also  of  the  people  who 


adc^ted,  It;  and  another  Is  that:  "Its  terms 
must  be  taken  In  the  ordinary  and  common 
acc^tation,  because  they  are  supposed  to 
have  been  so  understood  by  the  ftumers,  and 
by  the  people  who  adt^ted  It  This  Is  un- 
questionably the  correct  rule  of  Interpreta- 
tion. It  unlike  the  acts  of  our  legislature, 
owes  Its  whole  force  and  authority  to  its  rat- 
ification by  the  people,  and  they  Judge  It  by 
the  meaning  apparent  on  its  face,  according 
to  the  general  use  of  the  words  employed, 
when  they  do  not  appear  to  have  been  used 
In  a  legal  or  technical  sense."  Sedg.  St.  & 
Const  Law,  413.  "The  object  of  construction 
as  applied  to  a  written  constitution  is  to  give 
effect  to  the  Intent  of  the  people  adopting  It 
•  •  •  Possible,  ot  6Ym  probable,  meanings, 
when  one  Is  plainly  declared  in  the  Instru- 
ment Itself,  the  courts  are  not  at  liberty  tc 
search  for  elsewhere.  Whether  we  are  con- 
sidering an  agreement  .between  parties,  a 
statute,  or  a  constitution,  with  a  view  to  its 
interpretation,  the  thing  which  we  are  to 
seek  la  the  thought  which  It  expresses.  To 
ascertain  this,  the  first  resort  In  all  cases  is 
to  the  natural  signification  of  the  words  em- 
ployed In  the  order  of  grammatical  arrange- 
ment in  which  the  framers  of  the  instrument 
have  placed  them.  If  thus  regarded,  and 
words  embody  a  definite  meaning,  which  in- 
volves no  absurdity,  and  no  contradiction 
between  different  parts  of  the  same  writing, 
then  that  meaning  apparent  upon  the  face 
of  the  instrument  Is  the  one  which  altme  we 
are  at  liberty  to  say  was  intended  to  be  con- 
veyed. In  such  a  case  there  is  no  room  for 
construction.  That  whldi  the  words  declare 
Is  the  meaning  of  the  Instrument  &nd  neither 
courts  nor  legislatures  have  a  right  to  add  to 
or  take  away  from  that  meaning.  •  •  • 
In  Interpreting  clauses  we  must  presume  that 
the  words  have  been  employed  In  their  natu- 
ral and  ordinary  meaning.  As  Marshall,  C 
J.,  says:  The  framers  of  the  constitution  and 
the  people  who  adopt  It  'must  be  understood 
to  have  «nployed  words  In  their  natural 
sense  and  to  have  Intended  what  they  have 
sold.'"  Cooley,  Const  Llm.  68-71.  And 
Post  J;  In  Cnrten  r.  Atkinson,  3U  Neb.  llij. 
54  N.  W.  131,  says:  "One  of  the  most  fa- 
miliar rules  of  construction  Is  that  words  are 
to  1)0  taken  in  their  ordinary  grammatical 
sense,  unless  such  a  oonstmctlon  would  be 
obviously  repugnant  to  the  framers  of  the  In- 
strument, or  would  lead  to  some  otb^  lucon- 
venience  or  absurdity,  Sedg.  St  &  Const. 
Law  (2d  Ed.)  220."  Bearing  these  rules  and 
directions  in  mind,  I  will  now  attempt  to 
ascertain  the  meaning  of  section  10,  art  R, 
— the  one  by  which  the  appointive  power  ns 
to  offices  Is  conferred  upon  the  governor,  and 
R  limitation  or  prohibition  In  that  respctrt 
placed  upon  the  legislative  powers.  This  set*- 
tlon  provides  that  the  appointing  power  as 
to  the  two  classes  of  officers  shall  be  in  the 
governor—  'J'lrst,  all  officers  whose  offices  are 
established  by  this  constitution;  second,  or 
which  may  be  created  by  law.  This  second 
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dMB,  giving  to  the  words  descnbiog  the  offl- 
cen  included  In  it  their  ordinary  acceptation 
or  meaning,  clearly  Inclnded  only  the  ofli- 
ccn  whose  offlcea  may  be  created  or  brought 
Into  being  or  existence  by  law,  in  the  future, 
not  what  had  or  tlien  existed;  and  the  offices 
of  trustees,  having  been  created  In  1875,  and 
priw  to  the  adoption  of  the  constitution,  were 
not  Included  in  either  class  of  offices  referred 
to  In  section  10,  and  to  be  filled  by  appoint* 
ment  by  the  govemor.  The  clause,  "and  no 
Bach  officer  shall  be  appointed  or  elected  by 
the  legislature,"  dearly  refers  to  any  and  all 
offlc«ii  covered  by  the  section  In. which  It  Is 
contained,  and  not  to  any  officers  not  Includ- 
ed In  the  section.  The  propriety  or  pcdlcy  of 
placing  this  Inhibition  upon  the  powers  of  the 
legislature  to  fill  by  appointment  or  election 
any  of  the  offices  referred  to  I  need  not  com- 
ment upon  or  discuss,  nor  whether  or  not  It 
should  have  Induded  some  which  are  not 
within  the  plain  and  ordinary  meaning  ot 
Its  terms,  and  by  construction  read  them  In. 
I  am  not  seeking  now  to  ascertain  what 
should  or  ought  to  have  been  the  constitu- 
tional provisions  In  this  particular,  but  what, 
from  the  Import  of  the  words  or  language  em- 
ployed, is  it,  or  does  ft  provide  in  these  par- 
ticulars. If  the  constitution  makers  had  de- 
sired to  make  the  foregoing  inl^ibition  apply 
to  all  officers,  apt  terms  could  and  would  have 
been  employed  to  make  obtain  their  Inten- 
tion; and  tUs  is  Just  as  true  ot  the  words 
and  phrasee  used  In  conferring  the  appointive 
power  to  the  extent  they  did  upon  the  gov- 
ernor. If  it  bad  been  their  Intention  to  cover 
the  office  claimed  by  relator,  language  could 
and  would  have  been  used  which  would  have 
etrected  the  purpose,  and  not  left  It  to  be 
done.  If  at  all,  by  the  aid  of  a  doubtful  and 
uucei-taln  construction. 

I  have  examined  the  cases  cited  by  reepoad- 
ent,  am(mg  them  those  in  66  N.  C.  50  (Clark 
V.  Stanley),  and  68  N.  O.  429  (People  v.  Nich- 
ols), and  page  520  (People  v.  McGowan),  and 
another  case  in  the  same  report,  page  457 
(People  T.  Welker),  on  the  same  subject;  the 
North  Carolina  cases  all  being  in  part  In  rela- 
tion to  the  construction  of  a  section  of  the 
oonstitutlon  of  that  state  treating  of  appoint- 
ment of  officers,  and  In  whom  shall  be  lodged 
the  appointive  power.  The  section  of  the 
constitution  of  North  Carolina  referred  to  Is 
as  follows:  "The  govenior  ^11  nominate 
and  by  and  with  the  advice  and  consent  of  a 
majority  of  the  senators  elect  appoint  all 
officers  whose  offices  are  established  by  this 
constltutlMi  or  which  may  be  created  by  law, 
and  whose  appointments  are  not  otherwise 
provided  for,  and  no  iodi  officer  shall  be  ap- 
pointed or  elected  by  the  general  assembly." 
Article  3.  S  10.  In  construing  this  section 
the  North  Carolina  court  states  that  the 
words  "wluw  appointments  are  not  other- 
wise prorided  for"  evidmtiy  meant  "provided 
for  t^r  tlie  constitntlOB,**  tbns  eliminating 
from  the  section  any  questSon  of  the  appolnt- 
:  or  etectlon  of  any  officer  or  officers  being 


provided  for  by  law,  and  making  the  sec- 
tion of  the  confltltutlon  under  conslderatlim 
and  construed  In  the  cases  cited  radically 
dlfterent  from  the  ccorespondlng  section  of 
our  constitution  in  respect  to  the  appoint- 
ment of  officer!  by  the  chief  execotlTe  of  the 
state;  and  the  above  construction  of  the 
portion  of  the  section  of  the  constitution  of 
North  Carolina  naturally  follows  from  and  is 
largely  founded  upon  and  induced  by  the 
proposition  that  the  appointive  power  as  to 
officers  Ib  strictly  an  executive  function,  and 
tliat  It  was  the  intention  of  the  framera  of  the 
Nwth  Carolina  constitution,  and  of  those 
who  adopted  It,  that,  since  to  the  governor 
it  most  properly  belongs,  to  him  It  should  be 
glv^,  and  that  to  the  exclusion  of  all  others, 
unless  in  the  same  instrument  which  confo"- 
red  such  power  upon  him  an  exception  as  to 
any  officer  or  officers  was  clearly  expressed 
and  [urovlded;  while  In  our  fundamental  law, 
in  the  portion  In  whldi  the  governor  Is  vest- 
ed with  the  appointive  power  as  to  certain 
officers.  It  Is  stated  In  clear  and  nnmlstaka- 
ble  terms  that  officers  of  the  classes  therein 
specified,  whose  appolntmmt  or  electl<»i  Is 
not  otherwise  by  law  or  in  the  constitntton 
provided  for,  he  shall  make  the  appointments, 
undoubtedly  excepting  officers  for  whose  ap- 
pointment or  election  the  legislature— the  de- 
partment of  state  govomment  nearest  the 
people— shall  prescribe  by  law  other  methods, 
or  lodge  the  power  In  a  person  or  persona 
other  than  the  governor,  clearly  Indicating 
that  It  was  not  the  idea  of  the  framers  of  our 
constitution  or  the  people  by  whom  It  was 
adopted  that  the  power  to  appoint  officers 
was  exclusively  an  executive  fonction.  The 
foregoing  are  some  of  the  thoughts  and  rea- 
sons which  lead  me  to  conclude  that  the  cases 
cited  need  not  be  considered  as  decisive  of 
the  points  in  controversy  In  the  case  at  bar, 
and  hence  I  do  not  feel  constrained  to  follow 
the  doctrine  and  rules  announced  In  them. 

Counsel  for  respondent.  In  a  very  forcible 
manner,  Invoke  the  rule  of  what  Is  denom- 
inated "contemporaneous  construction," — tbe 
construction  placed  upon  the  constitution  by 
one  or  more  coordinate  departmmts  of  the 
state  government  at  the  time  of  Its  taking 
effect  as  the  primary  law  of  the  state, — and 
claim  that  by  the  changes  which  occurred  at 
or  near  the  same  time  in  the  affairs  of  the 
Institution  for  the  Blind  and  the  manage- 
ment thereof  it  was  manifestly  evidenced 
that  it  was  considered  by  those  Interested  and 
the  departments  of  state  concerned  that  the 
constitutional  provisions  in  relation  to  ot- 
flces  and  the  officers  had  destroyed  the  force 
of  the  provisions  of  the  prior  law  of  1875  In 
respect  to  the  i^cers  of  such  InsUtntion, 
and  the  source  of  their  appointment  and  Sec- 
tion. I  have  no  desire  to  run  counter  to  or 
to  conflict  with  what  is  known  as  the  **mle 
of  contranporaneouB  construction,"  or  to  deny 
the  rule  Its  full  force  and  significance,  but 
my  nnderstandli^r  Is  that  where  the  text  of 
tlM  article  or  section  to  be  coDstnwd  Is  m 
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warded  as  not  to  be  doabtfnl  or  ambiguous 
In  meanlns,  but  Is  dear,  tbe  meaning  appar- 
ent and  conveyed  by  the  words  tbenu^ves, 
the  doctrine  of  contemporaneoos  construc- 
tion la  not  applicable,  and 'Deed  not  be  In* 
Toked,  but  the  Intent  and  meaning  to  be 
gathered  from  the  ai*tlcle  or  section  Itself 
must  prevail.  It  has  been  said:  "But  where 
there  has  been  a  practical  constmctlon,  wblch 
has  been  acquiesced  In  for  a  considerable 
period,  coniriderations  in  favw  of  adhering 
to  this  construction  sometimes  present  them- 
selves to  the  courts  with  a  pinusiblllty  and 
force  which  It  Is  not  easy  to  resist.  lutleed, 
where  a  practical  constraction  has  been  gen- 
erally accepted  as  correct,  and  especially 
when  this  has  occurred  contemporaneoasly 
witb  the  adoption  of  the  constitution,  and 
by  tbose  who  bad  opportimlty  to  understand 
the  intention  of  the  Instrument,  It  is  not  to 
be  denied  that  a  strong  presumption  exists 
that  the  construction  rightly  interprets  tlie 
Intention.  •   •  •  "Where,  however,  no  am-  ' 
biguity  or  doubt  appears  In  the  law,  we  think 
the  aame  rule  obtains  here  as  In  other  cases, 
—that  the  court  should  confine  its  attention 
to  tbe  law,  and  not  allow  extrinsic  clrcum- 
atanoes  to  Introduce  a  difficulty  where  the 
lancmage  Is  plain.   To  allow  force  to  a  prac- 
tical construction  in  such  a  case  would  be  to 
sntfer  manifest  perversions  to  defeat  the 
manifest  purpose  of  the  lawmakers.  *Con- 
temponuieouB'  constructloD  can  never  abro- 
gate the  text;  it  can  never  fritter  away  its 
obvious  sense;  it  can  never  narrow  down  Its 
true  Umltntlons;   It  can  never  enlarge  >  Its 
natural  boundaries."   Cooley,  Ccmst  I^lm.  83. 
S^.    Believing,  as  I  do,  that  the  true  intention 
of  the  section  of  the  constitution  under  con- 
sideration Is  clearly  shown  In  its  own  text, 
we  need  not  go  further,  or  resort  to  rules  for 
Its  construction.    When  we  further  recall 
and  consider  the  judicial  construction  which 
was  made  of  the  provisions  of  the  constltu- 
tloD  of  1ST6  In  reference  to  offices  and  ap- 
pointment thereto,  and  their  bearing  upon 
thoee  of  the  Institution  for  the  Blind,  very 
closely  following  the  establishment  of  the 
constitution  of  1875,  and  the  subsequent  ju- 
dicial construction  of  the  same  ctmstltutlonal 
provisiona,  ami  In  relation  to  the  same  Inetl- 
tntlon  and  Its  affairs,  and  the  changes  con- 
sequent upon  tlte  later  judicial  construction, 
and  tlie  legislative  action  or  election  of  trus- 
tees which  followed,  it  destroys  much  of  the 
wei;:ht  which  might  be  given  to  any  contem- 
poraneous construction,  conceding  that  It  is 
irtiown  in  the  history  of  the  InBtltutlon  In 
question  to  have  occurred;  and  we  do  not 
think  it  of  sufficient  force  to  control  the  dis- 
position of  the  points  discussed,  or  to  es- 
tablish that  the  law  of  1875,  in  so  much  as  it 
referred  to  officers  of  the  Institution  for  the 
Blind  and  the  manner  of  their  election,  Is 
in  conflict  with  the  provisions  of  the  consti- 
tution of  187o,  or  Inconsistent  therewith. 

Another  contention  of  the  respondent  is 
that  section  20  ot  article  5,  which  is  as  fol- 


lows: "No  other  executive  state  office  shall 
be  continued  or  created  and  the  duties  now 
devolving  upon  officers  not  provided  for  in 
this  conatitutlOD,  shall  be  performed  tiie 
officers  herein  created,"— is  applicable,  and 
includes  the  trustees  provided  for  tn  section 
2  of  the  act  of  1875;  and  that  the  last-men- 
tioned section  Is  in  direct  conflict  with  the 
section  of  the  constitution  just  quoted.  With 
this  I  cannot  agre&  The  officers  r^erred  to 
in  section  26  of  the  constitution  are  ttie  ex- 
ecutive state  oBeeTB  proper,  and  may  prob- 
ably be  conflned  to  those  enumerated  and 
denominated  in  the  portion  of  the  constitu- 
tion which  is  devoted  to  defining  the  execu- 
tive department  of  the  state  government  and 
its  officers,  their  powers  and  duties.  It  was 
said  In  regard  to  this  section.  In  connection 
with  section  1  of  the  same  article,  in  the 
opinion  in  the  case  of  State  v.  Westoo,  4  Neb. 
234:  "It  was  claimed  on  behalf  of  the  defend- 
ant that  the  office  ceased  to  exist  on  the  1st 
day  of  November  last,  when  the  new  consti- 
tutlcn  took  effect  This  claim  Is  based  upon 
sections  1  and  26,  art  5,  of  the  constitution. 
Section  1,  among  other  things,  providee  that 
'the  executlre  department  >hdl  consist  of  a 
governor,  lieutenant  goTemor,  secretary  of 
state,  auditor  of  public  accounts,  treasure, 
superintendent  of  public  instruction,  attorney 
general  and  commissioner  of  public  lands 
and  buildings.*  And  section  26,  that  no 
other  executive  state  office  shall  be  contin- 
ued or  created,  and  the  duties  devolving  upon 
officers  not  provided  for  by  this  constitution, 
shall  be  performed  by  the  officers  herein 
created.'  This  last  section  doubtless  refers 
solely  to  executive  state  officers,  and  to  dvll 
duties  strictly  executive."  In  this  article  of 
the  constitution  a  distinction  Is  drawn  be- 
tween the  officers  who  may  be  styled  strictly 
executive  officers  of  the  state  and  such  of- 
ficers as  the  trustees  of  the  Institution  for 
the  Blind.  Thus,  In  section  21,  It  Is  stated: 
"An  account  shall  be  kept  by  the  officers  of 
the  executive  department  and  of  all  public 
institutions  of  the  state  *  *  * ;"  aad 
again.  In  section  22:  "The  officers  of  the  ex- 
ecutive department  and  of  all  the  public  in- 
stitutions of  the  state,  shall  at  least  ten  days 
preceding  each  regular  session  of  *  the  legis- 
lature, severally  report  to  the  governor  who 
abaU  transmit  such  reports  to  the  legislature, 
together  with  the  reports  of  the  judges  of  the 
supreme  court,  of  defects  in  the  constltutifm 
and  laws,  and  the  governor  or  either  bouse 
of  the  legislature  may  at  any  time  require 
information  In  writing  under  oath  from  tbe 
officers  of  the  executive  department,  and  all 
officers  and  managers  of  state  institutions, 
upon  any  subject  relating  to  tbe  condition, 
management  and  expenses  of  their  respective 
offices."  I  have  noticed  the  sections  of  the 
constitution  referred  to  by  counsel  for  re- 
spondent, and  have  read  and  construed  the 
section  more  especially  under  consideration  in 
connection  with  them  and  In  connection  with 
such  other  clauses  or  sections  of  the  constl- 
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tntloD  itrbleh  might  have  a  bearing  upon  or 
affect  itB  meaning,  and  in  conformity  to  tlie 
TlewB  hereinbefore  expressed  conclude  tbat 
the  sections  of  the  act  of  1876,  under  which 
the  relator  was  elected  trustee  of  the  Insti- 
tution for  the  Blind  and  treasnrer  of  the 
board  of  trustees,  and  hy  virtue  of  which  he 
executed  and  presented  his  bond  to  the  gov- 
ernor for  approval,  were  not  in  conflict  with 
the  provisions  of  the  constitution  of  1875,  or 
Inconsistent  therewith.  In  the  brief  filed  for 
respondent  appears  the  following  statement: 
"The  right  of  this  court  to  Issue  a  writ  of 
mandamus  In  this  or  any  other  case  to  re- 
quire the  respondent,  as  chief  executive,  to 
perform  any  duty  of  his  office,  or  to  In  any 
matter  control  his  discretion,  Is  not  conceded; 
*  *  *  but,  In  accordance  with -the  agree- 
ment entered  into  between  the  relator  and 
this  respondent  before  the  honorable  Judges 
,of  this  court,  that  the  entire  matter  of  the 
validity  of  the  election  of  the  relator  as  treas- 
urer and  of  the  election  of  the  board  of  trus- 
tees of  the  Institution  should  be  submitted  to 
the  court  in  this  cause  for  a  decision  upon  the 
merits,  the  respondent  will  not  and  does  not 
raise  nor  Insist  upon  such  objection,  but  ex- 
pressly waives  any  objection  upon  that 
gronnd."  Since  the  point  of  objection  sug- 
gested in  the  above  quotation  la  not  raised 
nor  insisted  upon,  but  Is  expreasly  waived,  it 
requires  no  discussion. 

mVINB,  RAOAN,  and  RYAN.  GC.  concur 
In  the  forgoing  dissenting  opinion. 


DEBNBY  V.  8TATB. 

(Supreme  Court  of  Nebraska.    Oct.  1,  1895.) 

Homicide  —  Datb  of  OrvBiTBB  —  Iitstrdctionb — 
"Dblibebation"— Intoxication  or  DsrsNOANT. 

1.  The  crime  of  murder  Is  regarded  as  har- 
Inj;  hfen  committed  at  the  time  when  the  fatal 
blow  or  woood  is  inflicted,  although  the  death 
occurs  on  a  subsequent  date;  and  the  party  is 
to  be  tried  by  the  laws  in  force  at  the  time  the 
injurious  act  Is  done. 

2.  It  la  not  reverBible  error  to  give  an  erro- 
neous instruction  where  It  couM  not  hare  prej- 
udiced the  complaining  party. 

8.  BelB,  that  tbe  eighth  instniction,  defining 
the  term  "deliberation,"  was  as  favorable  to 
the  accused  as  he  was  entitled  to  have  given. 

4.  Inetmctions  given  to  a  jury  should  be 
construed  together;  and  If,  when  so  considered 
as  a  whole,  they  properly  state  the  law,  it  is 
sufficient. 

^.Bdd,  that  the  twenty-fonrth  paragraph 
of -the  charge  to  tbe  jury,  upon  tbe  subject  of 
intoxication,  is  applicable  to  tbe  evidence  ad- 
duced on  the  Trial. 

6.  Evidence  held  to  sustain  a  conviction  for 
murder  In  the  first  degree. 

7.  When  tbe  county  attorney  finished  Us 
closing  address  to  the  jury,  some  of  the  by- 
standers, without  tbe  knowledge  or  connivance 
of  any  one  connected  with  the  ppoaetrution,  ap- 
plauded, *which  was  quickly  suppressed  by  the 

E residing  judge,  and  who  administered  a  re- 
nke  to  the  persons  making  the  applause.  Hdd, 
that  the  record  failed  to  dificlose  that  the  de- 
fendant was  prejndiced  by  the  demonstration. 
(Syllabus  1^  the  Court.) 


Error  to  district  coart,  Nance  coontr;  BoBI- 
van.  Judge. 

Andrew  Debney  was  convicted  of  murder, 
and  brings  mtot.  Affirmed. 

Rdd  &  Morian,  M.  V.  Mondy,  and  Albert 
ft  Reeder,  fw  idalntlff  tat  error.  A.  8. 
Churchill,  Atty.  Gen.,  for  the  State. 

NORVAL,  O.  J.  An  tuformaUon  was  filed 
by  the  county  attorney  In  the  district  court  of 
Nance  county,  charging  the  plaintiff  in  error. 
Andrew  Debney,  with  murder  in  the  first  de- 
gree. The  prisoner  was  found  guilty  as  char- 
ged, and  was  by  tbe  court  sentenced  to  be 
hanged,  which  judgmrat  he  seeks  to  reverse 
by  this  proceeding.  It  appears  from  the  rec- 
ord before  us  tbat,  tbe  plaintiff  in  error  and 
his  wife,  Catherine  Debney,  being  unable  to 
lire  happily  together,  a  separation  took  place. 
Subsequently  a  reconciliation  was  brought 
about,  and  after  a-  time  a  second  separation 
occurred.  Afterwards,  on  the  4th  day  of 
July,  lSO<i,  the  accused  went  to  the  place 
where  his  wife  was  stopping,  In  Nance  coun- 
ty, and  asked  her  if  she  would  go  h<Hne  with 
him,  and  she  replied  she  would  not  He 
then  inquired  If  she  never  intended  to  go  with 
bim,  and,  upon  receiving  a  negative  answer, 
he  drew  his  revolver,  and  sbot  at  his  wife 
fire  times,  three  of  the  balls  penetrating  ber 
body.  After  she  fell  to  the  groond,  he  Jump- 
ed upon  her,  and  stamped  her  head  and 
breast.  From  the  wounds  thns  Inflicted,  Mrs. 
Debney  died,  In  Platte  county,  on  tbe  Oth  day 
of  tbe  same  month.  The  rerdlct  of  the  Jury 
found  the  prisoner  guilty  of  murder  in  tbe 
first  degree,  but  did  not  fix  the  penalty. 

The  first  question  argued  by  eonnsel  la 
whether  the  accused  was  entitled  to  the  bene- 
fit of  the  amendment  to  section  3  of  tbe 
Criminal  Code  ad(^ted  by  the  legislature  of 
1893,  flxing  the  punishment  for  murder  in 
the  first  degree  at  death  or  imprisonment  In 
the  penitentiary  for  life,  In  the  discretion  of 
the  Jury.  The  act  of  the  legislature  contain- 
ing the  aforesaid  amendment  to  the  Griinlnar 
Code  contained  no  emergency  dansa  There- 
fore, under  the  prorlsions  of  section  24,  art. 
3,  of  the  state  constitution,  it  did  not  become 
operative  until  three  calendar  m<mtbs  aftM' 
tbe  adioumment  of  the  seerton  of  the  legls- 
lature  at  which  It  was  enacted.  The  twenty- 
third  legislative  assembly  finally  adjourned' 
on  the  8th  day  of  April,  1803,  and  It  Is  con- 
tended by  coonsel  for  platntifT  In  error  that 
the  act  to  which  reference  Is  made  above- 
went  Into  effect  at  the  expiration  of  three 
calendar  months  from  such  adjournment,  or 
on  July  9,  1893,  tbe  day  on  which  the  df^atb 
of  Mrs.  Debney  occurred.  On  tbe  other  hand, 
the  attorney  general  argues  that  tbe  amend- 
ment did  not  go  into  effect  until  August  I. 
1803;  in  other  words,  that  the  "three  calen- 
dar months"  begins  to  run  at  the  apiratlon 
of  the  month  within  which  the  legislatiire 
adjourned  sine  die.  In  our  view.  It  Is  nnoec- 
essary— Indeed,  It  would  be  quite  oat  %t 
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^— to  decide  at  this  time  between  these 
IctlDg  positions  of  counsel,  or  to  review 
arguments  or  the  authorities  cited  In 
ort  thereof,  since  the  time  when  the 
idnient  of  1S93  to  section  3  of  the  Crlm- 
CkKle  went  Into  force  does  not  on  the 
■d  arise  in  this  case,  unless  the  crime 
which  the  plaintiff  In  error  Is  called  up- 
»  answer  was  committed  on  July  t)th,  the 
Mrs.  Dehnpy  died.  an<l  not  on  the  4th 
of  the  same  month,  when  the  fatal 
ids  were  Inflicted.  Undoubtedly,  the 
iirrence  of  both  the  wounds  aud  the  con- 
eut  death  were  necessary  for  the  con- 
uatlon  of  the  crime  of  murder,  for,  until 
1  ensues,  the  crime  is  not  complete.  Tlie 
tion  has  been  frequently  before  the  courts 
idjudication,  where  is  the  crime  com- 
■d  when  the  wounds  or  blows,  and  the 
1  resulting  therefrom,  occur  In  different 
ties  or  states?  And  the  great  weight  of 
iecislons  holds  that,  Independent  of  any 
itory  provision  upon  the  subject,  the 
e  is  committed  and  is  punishable  In  the 
liction  where  the  fatal  wound  or  blow 
ven;  in  other  words,  that  It  is  not  the 
!  of  the  death,  but  the  place  where  the 
inal  act  Is  perpetrated,  to  which  the  Ju- 
:tlon  to  try  and  punish  Is  given.  It  was 
aflictlng  of  the  fatal  wounds  liy  the  prls- 
coupled  with  the  requisite  contemi>o- 
lUR  intent  or  desigu,  which  constituted 
felon}';  the  subsequent  death  of  Mrs. 
ley  being  a  result  or  sequence  rather 
a  constituent  element  of  the  offense, 
doctrine  Is  stated  thus  by  Mr.  Bishop, 
wtion  51  of  volume  I  of  his  work  on 
inal  Procedure:  "The  true  view  appears 
»  that  the  blow  Is  murder  or  not.  accord- 
s  It  produces  death  within  a  year  and  a 
:ir  not;  and  therefore,  in  all  cases,  au  in- 
aent  lies  in  the  county  whore  the  blow 
given."  To  the  same  effect,  see  1 
ft.  Cr.  Law,  292;  Kerr,  Horn.  %  226;  Rex 
firgrave,  Car.  &  P.  170;  Green  v.  State, 
la.  44;  State  v.  McCoy.  8  Rob.  (T^.)  54r). 
Ulley  V.  State,  9  Humph.  ft46,  it  was 
ttiat  the  venue  Is  proveil  In  a  murder 
by  establishing  that  the  mortal  blow 
Inflicted  In  the  county  tn  which  the  pros- 
nn  is  brought,  without  proving  the  conn- 
here  the  deceased  die<l.  Green,  J.,  In  de- 
hig  the  opinion  of  the  court,  snys:  "For, 
lugh,  at  common  law,  it  was  said  the  of- 
?  was  not  comi>Iete  until  death,  yet  It 
d  be  doing  violence  to  language  to  say 
the  offense  was  committed  in  the  county 
■e  the  death  happened,  although  the 
tes  were  given  In  another  county. 
•  East  says  the  common  opinion  was 
he  might  be  Indicted  where  the  stroke 
given.  That  alone  is  the  act  of  the 
y.  He  commits  this  act,  and  the  death 
;Iy  a  consequence." 

S.  v.  Gulteau,  1  Mackey,  408,  was  a 
ecution  for  the  murder  of  President  Gar- 
In  that  case  the  fatal  shot  was  flred 
k'ashington.  In  the  District  of  Columbia, 


from  which  the  president  died  three  months 
later,  at  Elberon,  In  the  state  of  New  Jer&ey. 
Gulteau  was  indicted  and  tried  for  the  crime 
In  the  District  of  Columbia.  The  point  was 
made  in  the  case  that  the  court  had  no  ju- 
risdiction, on  the  ground  the  crime  was  com- 
mitted at  the  place  where  the  death  occurred. 
The  court,  in  an  opinion  by  Justice  James, 
held  that  the  murder  was  committed  withii* 
the  District  of  Columbia,  since  the  fatal 
wound  was  given  there,  although  the  conse- 
quent death  happened  without  the  District, 
and  In  one  of  the  states. 

State  V.  Kelly,  76  Me,  331,  was  a  prosecu- 
cution  for  murder.  The  wound  which  pro- 
duced the  death  was  inflicted  within  the  lim- 
its of  Ft.  Pnpliam,  a  fort  of  the  United  States, 
from  the  effects  of  which  wound  death  ensued 
at  Phipsburg,  outside  the  limits  of  the  fort. 
It  was  held  the  crime  was  committed  where 
the  mort.il  blow  was  given,  and  not  when* 
the  person  died.  The  court.  In  the  opinion, 
observe:  "But  It  Is  said  that,  although  a 
mortal  wound  may  be  inflicted  within  a  fort, 
still.  If  the  person  wounded  dies  elsewhere, 
the  crime  must  not  be  regarded  as  having 
been  committed  In  the  fort,  but  at  the  iilace . 
where  the  person  dies,  and  that  In  such  a  case 
the  courts  of  the  latter  place  have  Jurisdic- 
tion. It  Is  undoubtedly  true  that  the  courts 
of  the  latter  place  do  sometimes  have  juris- 
diction; but  we  are  eatisfled  that,  when  this 
is  so,  It  is  not  because  the  ciime  is  regarded 
as  having  been  committed  there,  but  because 
some  rule  of  law,  statutory  or  otherwise,  ex- 
pressly confoi-s  such  jurisdiction.  The  mod- 
em and  more  rntional  view  Is  that  the  crime 
is  committed  where  the  unlawful  act  Is  done, 
and  that  the  siibsequont  death,  while  It  may 
be  sufficient  to  confer  juHsdictlon.  cannot 
change  the  locality  of  the  crime." 

State  v.  Carter,  27  N.  J.  Law,  490,  was  an 
Indictment  for  murder.  The  blows  were 
struck  in  Hudson  county,  N.  Y.,  from  wlilch 
the  Injured  imrty  died  In  New  Jersey,  where 
the  prosecution  was  brought.  Vanderburgh, 
J.,  in  siwaking  for  the  court  upon  the  ques- 
tion of  jurisdiction,  uses  tills  langunge:  "The 
only  fact  connected  with  the  offense  alleged 
to  liave  taken  place  within  our  jurisdiction 
Is  that,  after  the  injury,  the  deceased  came 
into  and  died  In  this  state.  This  is  not  the 
case  where  a  man  stands  on  the  New  York 
side  of  the  line,  and,  shooting  across  the  bor- 
der, kills  one  In  New  Jersey.  Wlien  that  is 
so.  the  blow  Is  in  fact  stnick  in  Xew  Jersey. 
It  is  the  defendant's  act  in  this  state.  The 
passage  of  the  ball  after  it  crosses  the  boimd- 
ary,  and  Its  actual  striking.  Is  the  continu- 
ous act  of  the  defendant.  In  all  cases  the 
criminal  act  Is  the  impinging  of  the  weapon, 
whatever  It  may  be,  on  the  person  of  the 
party  Injured,  and  that  must  necessarily  be 
where  the  Implngment  happens.  And  wheth- 
er the  sword,  the  ball,  or  any  other  missile 
passes  over  a  boundary  In  the  act  of  striking, 
is  a  matter  of  no  conseo.uence.  The  act  is 
where  It  strikes,  as  much  where  the  party 
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who  strikes  stands  oat  of  the  state  as  where 
he  stands  in  it  Here  no  act  ts  done  In  this 
state  bj  the  defendant.  He  sent  no  missile* 
or  letter  or  message  tbat  operated  as  an  act 
within  this  state.  The  coming  of  the  party 
injured,  into  this  state  afterwards  was  hts 
own  voluntary  act,  and  in  no  way  the  act 
of  the  defendant  If  the  defendant  is  liable 
here  at  all,  it  must  be  solely  because  the  de- 
ceased came  and  dies  here  after  ha  was  in- 
jured. Can  that  the  nature  of  things, 
make  the  defendant  guilty  of  murder  or 
manslaughter  here?  If  it  can,  then,  for  a 
y^r  after  an  Injury  Is  Inflicted,  murder,  as 
to  its  Jurisdiction,  Is  ambulatory  at  the  op- 
tion of  the  party  Injured,  and  becomes  pun- 
Isliable,  as  such,  whet^ver  he  may  see  fit 
to  die.  It  may  be  manslaughter.  In  Its  va- 
rious degrees,  in  one  place;  murder,  in  its 
various  degrees,  in  another.  Its  punishment 
may  be  fine  In  one  country,  Imprisonment, 
whipping,  beheading,  strangling,  quartering, 
hanging,  or  torture,  in  another,  and  all  for 
no  act  done  by  the  defendant  in  any  of  these 
jurisdictions,  but  only  because  the  party  in- 
jured found  it  convenient  to  tiavel." 

In  the  case  of  State  v.  Bowen,  It!  Kan.  476, 
Brewer,  J.,  after  reviewing  the  authorities 
bearing  upon  the  question,  says:  "It  seems  to 
us,  without  pursuing  the  authorities  further, 
i-easonable  to  hold  tliat,  as  the  only  act  which 
the  defendant  does  towards  causing  the  death 
is  in  the  giving  the  fatal  blow,  the  place 
where  he  does  tbat  Is  tlie  place  where  he  com- 
mits the  crime,  and  ttiat  the  subsequent  wan- 
derings of  the  Injured  party,  uninfluenced  by 
the  defendant,  do  not  give  an  ambulatory 
cliaracter  to  the  crime;  at  least,  tliat  those 
movements  do  not,  unless  under  express  war- 
rant of  the  statute,  change  the  place  of  of- 
fense; and  that,  while  it  may  t>e  true  that 
the  crime  la  not  completed  until  death,  yet 
that  the  death  simply  determines  the  charac- 
ter of  the  crime  committed  In  giving  the 
blow,  and  refers  back  to  and  aoalifles  that 
act" 

In  State  v.  Gessert,  21  Minn.  369,  It  appear- 
ed that  the  defendant  was  indicted  for  mur- 
der In  Wasbin^n  county,  in  that  state,  by 
feloniously  stabbing  and  wounding  one  3a- 
vazyo,  In  said  county,  from  which  he  died  in 
the  county  of  Pierce,  in  the  state  of  Wiscon- 
sin. The  Indictment  was  demurred  to,  on 
the  ground  that  It  did  not  cliarge  the  com- 
mlssioa  of  an  offense  in  Washington  county. 
The  court  sustained  the  indictment  Berry, 
J.,  In  passing  upon  the  question  of  Jurisdic- 
tion, said:  "It  is  for  his  acts  tbat  defendant 
is  responsible.  They  constitute  bis  offense. 
The  place  where  they  are  committed  must 
be  the  place  where  his  offense  is  committed, 
and  therefore  the  place  where  he  should  be 
Indicted  and  tried.  Id  this,  the  acts  with 
which  defendant  Is  charged,  to  wit  ttie  stab- 
bing and  wounding,  were  committed  in 
WashlDj^n  county.  The  death  which  ensued 
in  Pierce  county,  though  It  went  to  cliaracter- 
ize  the  acts  committed  lu  Washington  coun- 


tj,  was  not  an  act  of  defendant  committed  In 
Wisconsin,  but  the  consequences  of  his  acts 
committed  In  Washington  county." 

If  the  crime  is  deemed  committed  In  the 
county  where  the  fatal  wounds  were  slveai, 
as  the  authorities  hold.  It  follows  that  the 
offense  was  committed  when  such  wouDds 
were  inflicted.  True,  the  death  ocearred  at 
a  subsequent  date,  but  it  relates  back  to  the 
time  the  mortal  injury  was  received.  Hie 
accused  committed  all  the  acta  cMistttatlns 
the  offense  on  July  4th;  the  death  which 
ensued  In  Platte  county,  <m  July  9th.  merdy 
chai-acterlzed  his  acts.  The  crime  of  mur- 
der consists  in  Intentionally  and  unlawfully 
causing  the  death,  and,  wUle  It  la  true  that 
the  crime  is  not  complete  until  death  occurs, 
yet  it  is  Incorrect  to  say  tliat  the  death  Is 
an  element  lu  the  crime.  It  is  mndy  a  nec- 
essary condition  to  It  The  elements  of  the 
crime  are  the  acts  of  the  perpetrator,  such  as 
the  malice.  Intent,  and  the  wound  or  blow. 
The  crime  was  committed  when  the  mortal 
wounds  were  Inflicted,  and  he  is  to  be  tiled 
by  the  laws  then  in  force. 

A  case  precisely  In  point  la  People  v.  GUI, 
6  Cal.  637.  The  defendant  was  Indicted  for 
the  crime  of  murder.  After  the  blow,  but 
prior  to  the  death  of  the  victim,  a  cbanse  in 
tlie  statute  was  made  by  the  legislature.  A 
conviction  was  had  under  the  amended  law. 
and  upon  a  review  of  the  case  the  sapreme 
court  held  the  crime  to  be  of  the  date  of 
the  blow,  and  governed  by  the  law  then  In 
fwce.  The  chief  Justice,  In  the  course  of  bis 
opinion,  observed:  "The  blow  was  siren  be- 
fore, but  the  death  ensued  after,  tha  paasaxe 
of  the  last  statute.  The  death  must  be  made 
to  relate  back  to  the  unlawful  act  which 
occaslfMied  It;  and,  as  the  party  died  in  coo- 
sequence  of  wounds  received  on  a  particular 
day,  the  day  on  which  the  act  was  commit- 
ted, and  not  the  one  on  which  the  result  of 
the  act  was  determined,  is  the  day  on  which 
the  murder  Is  properly  to  be  charged." 

Complaint  is  made  of  the  glvlnip  of  the 
twelfth  Instruction,  which  reada  as  follows: 
"(12)  You  would  In  this  case  be  warranted  in 
convicting  the  defendant  of  murder  in  the 
first  degree,  and  It  would  be  your  duty  to  do 
so,  If  you  find  the  following  facts  from  the 
evidence  and  beyond  a  reasonable  doubt: 
First  that  Catherine  Debney  Is  dead,  and 
that  ahe  died  in  the  county  of  Platte  and 
state  of  Nebraska  on  the  9th  day  of  July. 
A.  D.  1893,  or  at  some  time  prior  to  tbe 
2lBt  day  of  November,  1893.  which  la  tbe 
date  of  filing  the  information  in  tfata  case; 
second,  that  said  Catherine  Debney  died  Cram 
tbe  effects  of  wounds  and  injuries  Inflicted 
on  her  by  the  defendant  in  the  manner  and 
by  the  means  specified  In  the  informaUoo; 
third,  that  the  defendant  inflicted  said 
wotmds  and  injuries  upon  the  said  Catberioe 
Debney  unlawfully,  and  with  the  putpose 
and  Intent  to  thereby  kill  her,  and  that  the 
said  wounds  and  Injuries  were  so  Infllctad 
by  the  defendant  of  his  deliberate  and  pn- 
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meditatad  malice;  fonrtb,  that  the  said 
wounds  and  Injurlea  were  to  Inflicted  b7  the 
defendant  open  the  said  Cath«Ane  Debner 
tn  the  connty  of  Nance  and  state  of  Nebraska 
on  the  4th  day  of  July,  A.  D.  1898,  or  at  some 
time  prior  to  her  death."  The  crltlclim,  and 
the  only  one,  suggested  upon  the  foregoing 
UtfitmctlAi,— that  It  aanimes  tliat  the  death 
occurred  within  a  year  and  a  day  from  the 
time  the  mortal  blow  was  Inflicted.— is  with- 
out merit.  It  is  firmly  settled  by  our  own 
decisions  that  the  conrt  has  no  right  In  its 
Instractlons  to  assume  that  any  essential  ele- 
ment of  a  crime  has  been  estsbUshed.  It 
Is  for  tlie  jury  alone  to  pass  npon  the  facts 
and  the  credibility  of  the  witnesses.  Heldt 
T.  State,  20  Neb.  402,  SO  N.  W.  626;  Long  T. 
State,  23  Neb.  33,  36  N.  W.  3t0.  But  the 
mle  stated  above  has  not  been  Tlolated  or 
infringed  by  the  Instruction  already  quoted. 
It  does  not  assume  that  the  death  occurred 
within  a  year  and  a  day  after  the  Injury  was 
receired,  but  it  was  left  for  the  jury  to  de- 
termine from  the  erid^ice  whether  or  not 
beyond  a  reaaonaUe  doubt.  Mra  Debney  died 
after  tbe  wounds  were  gWen,  uoA  before 
the  filing  of  the  Indictment 

Exception  was  taken  to  the  eighth  para- 
graph of  tbe  court's  charge,  as  follows:  "(8) 
Deliberation  means  the  act  of  deliberating 
or  weighing  and  considering  the  reasons  for 
and  against  a  choice  or  measure.  In  the 
sense  which  the  word  is  here  used,  an  act 
Is  done  deliberately  or  with  deliberation 
when  It  Is  done  In  cool  blood,  and  not  under 
the  Influence  of  violent  passion,  suddenly 
aroused  by  some  real  or  supposed  grievance. 
A  person  who  does  an  act  not  In  the  heat 
of  sudden  imisbIcmi,  but  after  having  coolly 
weighed  or  considered  the  mode  and  means 
of  Its  accompUshmmt  does  it  deliberately." 
The  fw^olng  definition  of  "dellberaUon"  is 
substantially  within  the  rule  announced  in 
Craft  T.  State.  S  Kan.  45a  It  Is  true,  this 
court.  In  Slmmerman  r.  State,  14  Neb.  570, 17 
M.  W.  115,  criticised  the  deflnltlon  given  in 
the  Kansas  case  In  so  far  as  It  hdd  it  was 
necessary  for  tbe  accused  to  have  consid- 
ered tbe  different  means  for  the  accomplish- 
ment of  the  billing.  And  in  the  case  at  bar 
tbe  instruction  Informed  the  jury  that  the 
weighing  of  the  mode  and  means  of  the  ac- 
complishment of  the  act  was  essential  to  do- 
liberation.  Whethor  this  was  correct  or  not 
it  Is  unnecessary  to  determine,  for,  If  It  was 
crtDneooa^  It  was  more  favorable  to  the  ac- 
cused tlian  he  was  entitled  ta  Brrorcannot  be 
predicated  upon  tbe  giving  ot  an  Instruction 
where  It  could  not  have  prejudiced  the  com- 
plaining party.  Converse  Ueyer,  14  Neb. 
190,  IS  N.  W.  840;  CHara  v.  Wells,  14  Neb. 
408,  IS  N.  W.  722;  Labaree  v.  Klosterman, 
33  Neh,  ISO.  48  N.  W.  1102;  Boggenkamp  v. 
Barsreaves,  39  Mci>.  644,  88  N.  W.  102;  Hurl- 
bnt  Han.  89  Neb.  890;  68  N.  W.  SSS;  JcOr 
▼.  States  48  Neb.  8B7,  62  N.  W.  SOa 

The  twenty-ftnirtb  instruction,  glvok  by  the 
conrt  on  Its  own  motion*  reads  thos:  "(21) 
T;64K.w.no.lS— 29 


While  it  is  a  general  mle  of  law  that  volun- 
tary intoxication  Is  no  excuse  for  the  com- 
mission of  crime,  still,  in  cases  of  this  kind, 
drunkenness.  If  proved,  may  be  considered 
by  the  jury  for  the  purpose  of  determining 
whether  the  accused,  at  the  time  of  the  al- 
lied killing,  was  capable  of  fcx-mlng  a  will- 
ful, deliberate,  and  premeditated  purpose  to 
take  life.  And  if,  In  this  case,  although  you 
believe  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  killed  the  de- 
ceased in  manner  and  form  as  charged  in 
the  information,  still.  If  you  further  believe 
from  the  evidence  that  at  the  time  he  In- 
fllcted  the  fatal  tnjnrlea,  he  was  so  deeply 
Intoxicated  as  to  be  incapable  of  forming  In 
his  mind  a  design  deliberately  and  premedl- 
tately  to  do  the  killing,  then  such  killing 
would  only  be  murder  In  the  second  degree. 
If,  however,  the  defendant  took  Intoxicanta 
to  steady  bis  nerves  for  the  commission  of  ths 
crime  with  which  he  Is  charged,  then  his  in- 
toxication would  neither  excuse  the  crime, 
nor  reduce  it  from  murder  in  the  first  d^ree 
to  the  second  degree."  The  criticism  direct- 
ed against  the  foregoing  is  twofold:  First 
that  it  Imposes  the  burden  of  proving  intoxi- 
cation upon  the  defendant;  and,  second,  that 
the  last  clause  of  the  Instruction  Is  not  based 
nptm  the  evidence. 

As  to  the  first  objection,  we  remark  that 
counsel  for  the  prisoner  Is  correct  when  they 
say  ttiat  the  law  does  not  cast  the  burdm  of 
proving  intoxication  uptm  the  d^ense.  but. 
that  It  was  sufliclent  If  the  jury  from  tbe  evi- 
dence Mitertained  a  reasonable  doubt  upon 
that  point  It  must  be  borne  In  mind  that 
intoxication  is  not  a  justification  or  an  ex- 
cuse for  crime,  but  evidence  of  intoxication 
Is  admissible  In  some  cases  for  the  purpose 
of  showing  no  crime  has  been  committed,  or 
to  show  the  degree  or  grade  of  the  offense 
where  the  crime  charged,  e.  g.  murder,  con- 
sists €t  different  degrees.  In  a  prosecution 
tor  murder,  It  Is  competent  for  the  jury  to 
ccKisIder  evidence  of  intoxication  as  tmdlng 
to  show  that  the  act  was  not  pramedltated, 
and  that  there  was  not  such  d^beratlon  as 
was  necessary  to  constitute  murder  in  the 
first  degree.  Smith  v.  State,  4  Nebu  S7a 
By  at  least  four  Instructions,  the  jury  were 
informed  that  the  accused  should  be  acquit- 
ted tmleas  from  tbe  evidence  they  fOund  that 
every  element  of  tbe  crime  was  established 
beyond  a  reasonable  doobt  The  flfteentta 
paragraph  of  the  charge  Is  In  this  language: 
"(16)  By  the  law  of  the  land,  every  pwsmi 
Is  presumed  to  be  lnnoc«it  of  crime;  and 
the  defendant  ia  this  case  la  entitled  to  the 
benefit  of  this  presumption  as  evidence  In 
Us  fKTor,  and,  In  order  to  convict  him  of  the 
crime  alleged  in  the  Information,  every  fact 
necessary  to  orastitnte  such  crime  must  be 
established  W  the  evidence  beyond  a  rea- 
sonable doubt  If,  aftOT  a  full  and  fair  con- 
sideratl<m  ot  all  the  vrideacB  in  the  case, 
yon  entertain  any  reasonable  doubt  npnt  any 
sii^le  fact  or  element  neeessary  to  coostltnte 
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tbe  crime  of  murder  In  the  first  degree,  it  Is 
yonr  daty  to  give  him  the  benefit  of  such 
doubt,  and  acqalt  him  of  that  crime;  and  If, 
npon  a  like  conslderatltNi  of  the  evidence, 
7on  entertain  a  reastmabie  doubt  as  to  the 
existence  of  any  singie  fact  or  element  nec- 
essary to  constitute  the  crime  of  muixler  tn 
the  second  degree,  you  should  glre  him  the 
benefit  of  such  doubt,  and  also  acquit  blm 
of  that  charge.  You  should  likewise  acquit 
blm  of  the  charge  of  manslaughter,  if,  upon 
a  full  and  fair  consideration  of  the  evidence, 
you  entertain  a  reasonable  doubt  of  the  ex- 
istence of  any  fact  necessary  to  constitute 
thiit  otfeuBe."  The  foregoing  was  a  full  and 
clear  statement  of  the  law  upon  the  question, 
and  put,  and  property,  the  burden  upon  the 
state  to  make  out  its  case  at  every  point  be- 
yond a  reasonable  doubt,  although  It  would 
have  been  more  appropriate  to  have  used 
the  word  "degree"  instead  of  "crime."  To 
convict  of  murder  in  the  first  degree,  it  was 
necessary  that  the  act  be  done  with  delibera- 
tion and  premeditaticm;  and,  if  the  evideuce 
left  any  reasonable  doubt  upon  tbe  minds  of 
the  jury  as  to  whether  there  was  any  delib- 
eration or  premeditation,  they  knew  from  the 
charge  that  they  could  not  convict  him  of 
the  bigbest  degree  of  murder,  and  th^  knew, 
too,  that  It  was  not  incumbent  upon  the  ac- 
cused to  prove  his  intoxication  at  the  time 
the  mortal  wounds  were  given,  since  they 
were  told  that  the  state  was  required  to  es- 
tablish every  fact  or  element  necessary  to 
constitute  the  crime  by  tbe  evidence  beycmd  j 
a  reastmable  doubt  This  Is  not  a  caae  of  i 
conflicting  Instructions,  nor  does  the  Inatruc-  i 
tion  criticised  undertake  to  Impose  the  bur- 
den of  showing  Intoxication  upon  the  defend- 
ant, but  that  rule  upon  that  point  was  cov- 
ered by  the  genera]  iDBtructlons  upoa  the 
burden  of  proof.  The  doctrine  is  well  set-  ' 
Ued  that  instmctlons  must  be  construed  to- 
gether; and  If,  when  ao  considered,  the  law  i 
is  properly  stated.  It  Is  sufficient  8t  Louis 
V.  State,  8  Neb.  406;  Murphy  v.  State,  ItS 
Neb.  383,  19  N.  W.  489;  City  of  Lincoln  v. 
Smith.  28  Neb.  7«2,  45  N.  W.  41. 

There  was  sufllcient  evid«ice  before  the 
jury  upon  which  to  base  the  latter  portion  i 
of  the  twenty-fourth  Instruction.    The  evl-  ! 
dence  discloses  that  the  defendant  often  [ 
drank  liquors  to  excess,  and,  when  under  the  . 
iofluence  of  intoxicants,  he  is  cross  and 
rough;  that  after  he  first  saw  hla  wife  on 
the  morning  of  the  tragedy,  and  before  Its 
occurrence,  he  drank  liquors.  The  defendam 
testified  that,  on  the  day  of  the  shooting,  he 
took  the  priest  to  Genoa.    "I  was  drinking 
outside.    It  was  carried  out  in  palls.    I  got 
25  cents'  woRh  of  beer,  and  25  cents'  worth 
of  rum."    The  inference  could  propwiy  be 
drawn  from  the  testimony  that  defendant 
drank  "intoxicants  to  steady  bis  nerves  for 
the  commlsBlon  of  the  crime."    The  Instruc- 
tion was  applicable  to  the  evidence. 

It  Is  also  urged  that  the  evidence  is  Insnffl- 
d&ckt  to  sustain  the  verdict   Tbe  evldeocfl 


is  uncontradicted  that  the  defendant  pur- 
chased a  rev(dver  a  short  time  before  the 
homicide,  and  that  he  Inflicted  tbe  wounds 
from  which  his  wife  died.  The  aocuaed  re- 
lies npon  the  defense  of  Insanity.  After  a 
second  reading  of  the  record,  we  are  fully 
satilBfled  that  the  defendant  at  the  time  fully 
comprehended  what  he  was  doing;  »ttiat  his 
mind  waa  clear;  and  that,  with  deliberation 
and  premeditation,  he  committed  <me  of  the 
most  atrocious  murders  that  has  come  under 
our  observation.  The  evidence  bearing  up- 
on the  defense  of  Insanity  was  fairly  submit- 
ted to  the  Jury  under  pr(^>er  instructloms. 
and  the  verdict  haa  settled  that  point  against 
the  defendant  The  assignment  that  the  ver- 
dict Is  unsupported  by  tbe  evidmce  must  be 
overruled. 

Finally,  It  is  Insisted  that  the  defendant 
did  not  have  a  fair  and  Impartial  trial,  on 
account  of  alleged  misconduct  of  the  audi- 
ence In  attendance  upon  the  trlaL  It  ap- 
pears that,  at  the  close  of  the  argument  of 
the  county  attorney  to  the  jury,  the  sfiecta- 
tors  applauded  by  stamphig  of  feet  and  clap- 
ping of  hands,  which  applause  waa  Imme- 
diately suppressed  by  the  presiding  judge, 
who  rebuked  the  persons  for  making  tbe 
same.  It  was  also  shown  that  tbe  ai^lause 
was  without  tbe  knowledge  or  connivance  of 
those  connected  with  the  prosecution.  The 
record  fails  to  disclose  wliat  was  said  by  the 
prosecutor  In  bis  closing  address,  nor  does  It 
appear  from  tbe  showing  made  that  the  a[>- 
plause  waa  In  approval  of  the  sentiments  ex- 
pressed by  the  county  attorney.  The  inci- 
dent complained  of  occurred  in  the  presence 
and  hearing  of  tbe  trial  judge,  and  he  Is  bet- 
ter enabled  than  we  to  determine  the  effect. 
If  any,  the  applatise  had  upon  the  jury.  By 
overruling  the  motion  for  a  new  trial,  con- 
taining an  assignment  relating  thereto,  sub- 
mitted upon  the  afildavlts  both  on  behalf  of 
the  accused  and  the  state,  the  trial  court 
must  have  been  of  the  opinion  that  the  dem- 
onstration was  not  of  such  a  character  as  to 
influence  the  verdict;  and,  no  prejudice  be- 
ing shown,  its  determination  vrill  not  be  in- 
terfered with.  Edney  v.  Baum  (Neb.)  ffi!  N. 
W.  4fl2;  State  v.  Dusenberry  (Mo.  Sup.)  »  8. 
W.  461. 

The  accused  has  been  accorded  a  fAIr  triaU 
and,  no  prejudicial  error  appearing  Id  the 
record,  the  judgmmt  la  affirmed. 

Janu&rr  10,  1896,  fixed  for  tbe  executloa  of 
(be  KOtcDce  Imposed  by  the  trial  court 


ORGALL  V.  BURLINGTON  ft  M.  R.  R.  OO. 
et  al. 

(Supreme  Court  of  Nebraska.    Oct  1,  189G.> 
Aonoa  roB  Dsatb  bt  Wnosorm.  Act— Com- 

PLA  IltT— Rbtib  V. 

1.  A  petition  under  diapter  21,  Coma  St. 
for  the  death  of  tbe  plaintiff's  IntesUte  by  the 
wroiixful  act  of  the  defendant  Is  fatall?  defeot- 
ive  which  fails  to  show  that  the  person  or  pt-r- 
sons  for  whoae  benefit  the  aettoa  is  brought 
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Lve  sustained  i>ecuniar7  iojiu?  hf  the  death  of 
e  deceased. 

2.  Nor  will  the  petition,  in  the  absence  of 
ch  allegation,  support  a  judgment  for  nwm- 
al  damages.  Hurst  t.  BaOway  Co.,  48  N.  W. 
I.  84  Mich.  539. 

3.  Anderson  v.  Railroad  Co.,  S2  N.  W.  840, 

i  Neb.  95,  distinguished.  I 

4.  This  court  will  not  review  a  jndgment  of  { 
e  district  court  upon  allegations  of  error 
here  the  successful  party  is  clearly  entitled  to 
dgment  on  the  pleadings. 

(Syllabus  by  the  Court) 

EiTor  to  district  court,  Fillmore  county;  ; 

.astings,  Jiidga 

Action  by  Joseph  Orgall,  administrator  of 
16  estate  of  Maria  Tatro,  deceased,  against 
le  Burlington  &  Missouri  Rivor  lUiili-oad 
ompany  and  the  Chicago,  Burlington  & 
ulncy  Railroad  Company.  Defendants  had 
idgment,  and  plaintiff  brings  error.  Af- 
rmed. 

Webster,  Rose  &  fteherdlck  and  B.  W. 
[etcalf^  for  plaiDtUT  in  errw.  T.  U,  Mar- 
iiett,  J.  W.  Deweese,  and  J.  A.  Kilroy,  for 
efendants  In  cn-or. 

POST,  J,  Tlilfl  is  a  petition  in  error,  and 
i-*'Ki'iirs  f<ir  review  a  jud^riuent  of  the  dU- 
■Ict  court  for  Fillmore  county.  The  action 
elow  was  to  recover  damages  on  account 
f  the  killing  of  the  plaintiff's  Intestate,  Ma- 
a  Tatro,  by  an  engine  operated  by  the  de- 
mdant  com[»any,  on  the  2^th  day  of  June, 
At  the  trial  below  before  Hastings, 
.,  and  a  jniy,  there  was  a  yerdlct  for  the 
efendant  at  the  conclusion  of  the  plaintiff's 
rldence  by  direction  of  the  court,  and 
'taicb  mling  is  the  basis  of  this  proceeding, 
lie  facts  which  the  plaintiff's  evidence 
;nda  to  estabUsb  are  as  follows:  Un  the 
ay  of  the  accident  the  deceased  purchased 
ticket  from  the  defendant's  station  agent 
t  Grafton,  good  to  D^rer,  Colo.,  intoiding 
)  take  passage  on  the  regular  west-bound 
nssenger  train.  On  being  advised  by  the 
gent  that  the  train  was  2  hours  and  'JO  min- 
tcs  late,  she  decided  not  to  wait  at  the  stn- 
oii,  and  accordingly  returned  to  the  Tillage, 
juth  of  the  railroad  track,  g<dng  to  the 
oiise  of  a  friend,  Mrs.  Haney,  and  from 
lence  to  the  store  kept  by  a  Mr.  Haney. 
.bout  an  hour  and  a  half  or  an  hour  and 
irf(-(iuai"t»'rR  nfter  thp  di^'cnsed  had  i-e- 
irned  to  the  village,  an  extra  wild  train 
ptiroached  the  station,  running  at  a  high 
ite  of  speed,  estimated  by  some  witnesses  ' 
t  35  miles  per  hour.  Regular  warning  was  ' 
iren  of  the  wild  train,  and  the  witnesses 
gree  that  the  engine  whistle  was  sounded 
DUtinuously  from  the  time  the  train  reached  i 
le  first  cross  street  of  the  Tillage  until  it  { 
ad  passed  the  station,  and  also  that  the  | 
ell  was  ringing.  At  the  first  sound  at  the  : 
'histle,  the  deceased  and  Mrs.  Haney  ran 
urriedly  towards  the  station,  nearly  a  quai^ 
>r  of  a  mile  distant  As  they  approached 
le  side  track,  which  is  45  feet  south  of  the 
inin  trilck,  the  deceni>ed.  who  wrr  in  nd- 
nncc  of  Mrs.  Haney,  took  the  latter  by  the  | 


hand  as  If  to  assist  her  forward.  At  that 
point  a  Mr.  Warren  stepped  in  front  of  the 
women,  and  raised  his  hands,  as  If  warning 
them  to  stop,  although  no  witness  was  near 
enough  to  hear  what,  if  anything,  was  said 
by  him.  They  apparently  took  no  notice  of 
the  warnings  thus  given,  but  ran  towards 
the  station  platform,  on  the  north  side  of 
and  adjoining  the  main  track.  As  they  ap- 
proached the  main  track,  Mrs.  Haney  passed 
the  deceased,  and,  when  in  the  act  of  cross- 
inc  the  trnek,  fell,  and  was  struck  nnd 
killed  by  the  engine.  The  deceased,  who 
had  in  the  meantime  stepped  from  the  side- 
walk to  llii'  west  or  b?ft-liand  siile.  stooped 
forward,  as  if  attempting  to  rescue  her  com- 
panion, when  she  was  struck  on  the  head 
by  the  steam  chest  of  the  engine,  and  also 
instantly  killed.  In  ndditlon  to  the  rate  of 
speed  of  the  train  In  question  It  is  alleged 
and  proved  that  an  elevator  situated  ou  the 
east  and  opposite  side  of  the  street  from 
the  sidewalk  leading  to  the  station  partially 
obstructed  the  view  from  the  street  of  trains 
approaching  from  the  east,  and  that  the 
view  of  the  track  was  on  that  occasion  fur- 
ther obstructed  by  a  freight  car  by  the  de- 
fendant negligently  permitted  to  stand  on 
said  track  Just  west  of  the  elevator  above 
mentioned,  and  partly  in  the  street;  also 
that  the  sidewalk  across  the  defendant's 
right  of  way  and  adjacent  to  the  main  track 
was  BO  negligently  constructed  as  to  leare 
dangerous  lioles  and  spaces  therein,  which 
were  liable  to  cause  passers-by  to  stumble 
and  fall.  It  Is  furthei*  charged  that  the  lUr- 
ceased's  companion,  Mrs.  Haney,  "was  en- 
tangled by  said  dangerous  sidewalk,  and 
thrown  In  front  of  the  approaching  train, 
and  the  deceased.  In  stooping  to  assist  the 
former  In  her  emergency,  was  struck."  etc. 
The  answer  admits  the  killing  ot  the  de- 
ceased at  the  time  alleged,  but  Is,  In  effect, 
a  denial  of  all  of  the  other  allegations  of  the 
petltltm.  It  Is  strenuously  Insisted  that  there 
was  suttlclent  oTldence  tor  the  submission 
of  the  cause  to  the  Jury,  and  that  tbo  court 
accordlngb'  erred  in  directing  a  verdict  for 
the  defendant.  We  are,  howeTer,  unable  to 
disturb  the  Judgment  of  the  dlsWct  court 
for  the  reason  that  In  our  opinion  the  peti- 
tion falls  to  state  a  cause  of  action,  and  the 
ruling  complained  of  Is  at  most  error  with- 
out prejudice,  since  a  second  trial  would  nec- 
essarily result  In  a  judgment  adTerse  to  the 
plaintiff. 

The  only  allegation  of  the  petition  as  to 
the  next  ot  kin  of  the  deceased  Is  the  follow- 
ing: "The  plaintiff  is  the  father  and  next 
of  kin  of  Maria  Tatro,  a  single  w<«nan,  who 
died  without  issue  at  the  county  ot  Fill- 
more, Xebraskn,  on  the  2Gth  day  of  June, 
1881,  Intestate;  and  on  tlie  29th  day  of  Sep- 
tember, 1802,  letters  of  admlnistraUmi  were 
duly  issued  to  the  plaintiff  by  the  coun^ 
court  of  Fillmore  county,  and  plaintiff  has 
duly  qnallUed  a^t  such  ndnilnlRtrntor.  and  en- 
tered upon  the  duties  of  bis  otUce,  and  as 
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iincb  administrator  brings  this  suit"  It  if  t 
by  cliapter  21,  Comp.  St.,  provided:  1 

"Section  1.  That  whenever  the  death  of  a  > 
person  sliall  be  caused  by  the  wrongful  act,  ; 
neglect  or  default  of  any  person,  ctnupany 
or  coiporatlon,  and  the  act,  neglect,  or  de-  . 
fault  is  such  aa  woald,  if  death  had  not  en-  ; 
sued,  have  entitled  the  party  taijnred  to 
maintain  an  action  and  recover  damages,  in 
respect  thereof,  then,  and  In  every  Eoch  case, 
the  person  who,  or  company,  or  corporation 
which  would  have  been  liable  if  death  had 
not  ensued,  shall  be  liable  to  an  action  tor  ' 
damages,  notwithstanding  the  death  ot  the  \ 
person  injured,  and  although  the  death  shall  i 
have  been  caused  under  such  circumstances  i 
as  amount  Id  law  to  felony.  \ 

*'Sec,  2.  That  every  such  action  shall  be 
brought  by  and  In  the  names  of  the  personal  j 
representatives  of  such  deceased  person,  and  . 
the  amount  recovered  in  every  such  action,  : 
shall  be  for  the  exclusive  benefit  of  the  ; 
widow  and  next  of  kin  of  such  deceased  per^ 
B(m.  and  shall  be  distributed  to  such  widow 
and  next  of  kin  in  the  proportion  provided 
by  law  In  relation  to  the  distribution  of  per^ 
sonal  property  left  by  persons  dying  iutes- 
tate;  and  in  every  such  action  the  jury  may 
give  such  damages  as  they  shall  deem  a 
fair  and  just  compensation  with  reference 
to  the  pecuniary  Injuries,  resulting  from 
such  death,  to  the  wife  and  next  of  kin  of  < 
sucb  deceased  person,  not  exceeding  the  sum  | 
of  Ave  thousand  doliiivs:    Trovlded,  that  ev-  : 
ei7  such  action  shall  be  commenced  witblh  | 
two  years  after  the  rieatli  of  sui-h  perHnn."  | 

It  lias  been  frequently  held  that  a  petition 
which  does  not  disclose  the  existence  of 
some  pereon  who  has  suffered  pecuutaiy  In- 
Juiy  by  the  death  of  the  deceased,  or  to 
whom  he  would  have  contributed  in  a  pe- 
cuniary way,  fails  to  state  a  cause  of  action 
under  the  foregoing  provtsloas.  Topping  v. 
Town  of  SL  Lawrence,  8C  Wis.  520,  57  N. 
W.  atio;  Coops  V.  Kailway  Co.,  66  Mich.  448, 
.83  W.  451;  Hurst  v.  Railway  Co.,  84 
Mich.  48  N.  W.  44;  Chailebols  v.  Rall- 
rond  Co..  01  Mich.  50,  51  N.  W.  »12;  Andei^ 
son  V.  Railroad  Co.,  35  Neb.  05,  62  N.  W. 
840,  and  cases  cited.  We  have  not  overlook- 
ed the  following  expression  of  the  present 
chief  Justice  In  the  last-mentioned  case:  "Un- 
der the  proofs  they  [the  Jury]  were  war- 
ranted  in  finding  that  the  next  of  kin  were 
not  pecuniarily  Injured  by  the  death  of  the 
Intestate;  hence  the  plaintiff  was  only  en- 
titled to  recover  nominal  damages."  But 
ttiat  language  was  used  with  reference  to 
the  case  then  before  the  court,  by  which  it 
was  sought  by  the  plaintiff  below  to  reverse 
a  judgment  for  nominal  damages,  and  In  no 
wise  conSicts  with  the  rule  here  approved; 
while  In  Hurst  v.  Ralli'oad  Co.,  supra.  It  is 
expressly  decided,  on  the  authority  of  Frank- 
lin V.  Railway  Co.,  3  Uuri.  &  N.  218,  and 
Dnckworth  v.  Johnson,  4  Hurl.  &  N.  653, 
that  nominal  damages  are  not  recoverable 
in  llk«  cases,  in  the  absence  ot  an  allegatka 


and  proof  of  pecuniary  Injury  to  the  next  o 
kin  or  others  beneficially  Intowsted  in  th 
life  of  the  deceased.  Nor  was  the  piaintil 
more  fortunate  in  hta  proof,  from  which  I 
appears  that  the  deceased,  who  was  at  th 
time  of  her  death  43  years  of  age,  bad  n 
sided  In  this  state  and  Kansas  fw  20  year 
or  more,  during  all  of  which  period  th 
plaintiff  was  a  resident  of  the  state  of  Wii 
consin.  And  there  Is  In  the  record  nothis 
to  Indicate  that  she  had  ever  contributed  t 
his  support,  or  that  he  was  in  any  mannc 
dependent  upon  her.  True,  the  plaintiff  wa 
permitted,  over  the  defendant's  objectloi 
to  prove  that  the  deceased  was  capabl 
of  earning  from  three  doUars  to  five  do 
iara  per  week  as  a  nurse,  but  that  fact  alon 
will  not,  as  we  have  seen,  satisfy  tb 
requirements  of  the  statute  Our  only  en 
barrassment  In  thus  disposing  of  the  caue 
is  the  fact  that  the  aigumenta  at  coui 
sel  are  devoted  tu  tbe  question  of  negi 
gence  alone,  from  which  It  may  be  Inferrci 
either  that  tho  sufficiency  of  the  petitio 
was  not  challenged  iu  the  district  court,  c 
that  the  question  of  pleading  has  bee 
waived  by  the  defendant  In  order  to  insui 
a  determlnatlcm  of  the  cause  on  its  merits  I 
this  court.  But,  whatever  motives  may  bai 
led  counsel  to  Ignore  that  question,  it  cai 
not  be  overlooked  by  us,  since  It  would  t 
an  idle  and  profitless  proceeding  to  reman 
a  cause  for  trial  de  novo  which  must  iiiei 
Itabiy  result  in  a  judgment  adverse  to  th 
plaintiff  In  error.  An  actionable  wrong  1 
essential  to  every  valid  judgment,  for,  a 
has  been  said,  "An  unsupported  Judgmei 
Is  a  founds  ticKiless  structure."  Elliott.  Apj 
Proc.  473.  Tlie  direction  complained  of  wa 
right,  and  tlie  judgment  of  the  district  coui 
must  be  affirmed.  Alfirmed. 


GRAVELY  V.  STATE. 
(Sitpreme  Court  of  Nebraska.    Oct  1.  1805 
Cdaixknobs  to  Jurors —Procsdorb — Ckivinj 

La  W— A  PP  KAL— HOM ICI DB— BT  I D  BUCB. 

1.  Inasmuch  as  tbe  statute  does  not  pr 
scribe  the  order  iu  which  peremptory  chal)t?ng< 
to  jurora  sfaall  be  taken  by  the  accused  an 
state  respectively,  tbe  order  in  which  the  rigl 
to  chnlleafre  shall  be  exercised  is  left  to  tt 
sound  discretioQ  of  the  trial  court,  and  its  dec 
sion  upon  that  point  will  not  be  disturbed,  oi 
less  it  clearly  appears  that  there  has  been  a 
abuse  of  discretion  prejudi<3ai  to  the  pan 
complaining.    Rule  applied. 

2.  Instructions,  given  or  refused,  will  n< 
be  reviewed  where  no  exception  is  taken  in  tl 
trial. 

3.  In  a  trial  for  murder  it  is  competent  f< 
the  state  to  adduce  evidence  agniiist  the  defom 
ant  tending  to  sliow  a  motive  for  the  homioiii 

4.  i/tVf/,  that  the  evidence  sustains  a  venlii 
for  manslaughter. 

(SylRibus  by  the  Court) 

Error  to  district  court,  Lancaster  count] 
Stro*le,  .ludge. 

Green  S.  Gravely  was  convicted  of  mai 
slaughter,  and  brings  error.  AlBimed. 
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Cobb  &  Harrey  and  W.  B.  Price,  for  plain- 
fS  III  error.  A.  S.  Churchill,  Atty.  Gen.,  for 
lie  State. 

NORVAL,  0.  J.  The  plalntiEF  In  error  was 
barged  with  murder  in  the  first  degree,  In 
le  district  court  of  Lancaster  county.  He 
ras  convicted  of  the  crime  of  murder  in  the 
KKHid  degree,  which  Judgment  was  reversed 
y  this  court  at  the  Januaiy,  1894,  term,  the 
;>iulon  in  the  case  being  reported  In  88  Neb. 
n.  57  N.  W.  751.  On  the  second  trial  the 
lainfifT  in  erroi  was  found  guilty  of  man- 
laughter,  and  sentenced  to  a  term  of  nine 
ears  In  the  penitentiary.  This  last  Judg- 
tcnt  he  seeks  to  reverse  by  this  proceeding, 
our  grounds  are  relied  upon  by  the  counsel 
)r  the  prisons  for  a  n^w  trial*  which  we 
'III  consider  In  the  order  pres«ited  In  the 
riefs. 

The  first  objection  Ip  predicated  upon  the 
illng  of  the  trial  couri  to  the  effect  that  by 
e  accused's  waiving  bis  eleventh  peremptory 
lalleuge  he  thereby  waived  his  remaining 
tiallenges.  The  record  before  as  discloses 
lat  the  court  below,  as  well  as  the  cotmty 
ttorney  and  the  counsel  for  the  defendant, 
t  the  commencement  of  the  selection  of  the 
n*y  Id  this  case  entertained  the  erroneous 
pinion  that  the  statute  gave  to  the  state 
ight  peremptory  challenges  instead  of  six. 
he  challenging  of  the  Jurors  was  commen- 
id  npon  the  theory  that  the  defense  has 
Ixteen  peremptory  challenges  and  the  state 
ight,  and  under  this  misapprehension  as  to 
le  law  the  state  was  required  to  and  did 
cerclse  one  peremptory  challenge,  followed 
y  two  challenges  for  the  defense,  and  then 
le  state  one  and  the  defense  two.  On  this 
lode  five  challenges  were  exhausted  by  the 
tate  and  by  the  accused  ten,  when  It  was 
iscovered  that  the  statute  only  allowed  the 
tate  six  peremptory  challenges.  Therijupon 
lie  trial  court  directed  the  defendant  to  avail 
imself  of  his  six  remaining  challenges,  if  he 
D  desired,  giving  to  the  state  the  last  chal- 
snge.  The  defradant  then  waived  his  eler- 
nth  challenge,  and  the  court  held,  and  so  In- 
armed counsel  In  advance,  that  by  so  doing 
e  waived  his  other  five  challenges.  It  Is 
□r  this  iJcclsion  and  ruling  that  a  reversal  nf 
he  Judgmmt  Is  asked.  By  section  4G7  of 
he  Criminal  Code,  on  the  trial  of  a  person 
or  a  crime  punishable  with  death  the  ac- 
uscd  is  authorized  to  peremptorily  challenge 
lut  sixteen  jurors,  and  the  prosecuting  at- 
omey  rix.  While  the  statute  prescribes  the 
lumber  of  challenges.  It  contains  no  provl- 
ion  as  to  the  order  In  which  the  right  shall 
«  exercised  by  the  state  or  by  the  prisoner, 
ruis  being  true,  it  Is  dear  that  the  coarse  of 
>roceoding  In  regard  to  peremptory  challenges 
a  left  to  the  sound  discretion  of  the  trial 
onrt,  and  Its  decision  In  that  regard  Is  no 
aiise  for  disturbing  the  verdict,  unless  It  Is 
Nearly  made  to  appear  that  there  Ms  been 
LQ  abuse  of  discretion.  Upon  this  point  the 
luthoritles  are  harmonions,  and  fully  sustahi 


om*  conclu8l(m.  1  Thomp.  Trials,  t  &4;  Com. 
V.  Piper,  120  Mass.  185;  Turpin  v.  State,  2 
Cr.  Low  Mag.  532;  State  v.  Pike,  49  N.  H. 
309;  State  v.  Pierce,  8  Iowa,  231;  Schuffln  v. 
State,  20  Ohio  St.  233.  WUle  the  statutefaUs 
to  prescribe  the  order  In  which  challenges  to 
Jurors  shall  be  made,  manifestly  the  legisla- 
ture never  contemplated  that  the  state 
should  exhaust  all  Its  peremptory  challengei 
before  the  defense  is  called  upon  to  chal- 
lenge, or  that  the  accused  should  first  take 
all  his  peremptory  challenges  The  more  fair 
and  dqnltable  rule  Is  the  one  adopted  in  this 
case.  The  waiver  by  the  plaintiff  In  error  of 
his  elevCTth  challenge  was  a  waiver  of  his 
remaining  five  challenges,  and  counts  against 
him  as  though  he  had  actually  made  them. 

The  second  ground  oi^ed  for  a  reversal  Is 
based  upon  the  refusal  of  the  trial  court  to 
give  the  defendant's  sixteenth  Instruction, 
which  reads  as  follows:  "(16)  The  character 
of  tbe  defendant  Is  not  In  issue  in  tbis  case, 
but  you  are  Instructed  that  the  law  presumes 
that  he  has  a  good  character  until  be  bimsdf 
puts  It  in  Issue,  and  then,  and  only  then,  can 
the  state  offer  evidence  of  his  bad  charac- 
ter. Therefore  you  are  instructed  that  you 
are  to  presume  that  the  defendant  has  a 
good  character,  as  he  has  not  put  It  In  Issue." 
We  cannot'  review  the  foregoing  request  to 
charge,  for  more  than  one  reason.  In  the 
first  place,  no  exception  in  the  trial  court  was 
taken  to  the  refusal  to  give  this  instruction. 
By  a  long  line  of  decisions  It  has  been  beld 
that  snch  exceptions  are  Indispensable  to  a 
review  of  the  action  of  the  trial  court  upon 
the  giving  or  refnslng  of  instructions.  Heldt 
V.  State,  20  Neb.  499;  30  N.  W.  626;  Carletou 
V.  State  (Neb.)  61  N.  W.  699;  Warrick  v. 
Rounds,  17  Neb.  415,  22  N.  W.  785;  Nyce  v. 
Shaffer,  20  Neb.  600,  30  N.  W.  043;  Levi  v. 
rred,  38  Neb.  604.  57  N.  W.  386;  City  of 
Chadron  v.  Olover,  43  Neb.  732,  62  N.  W.  62; 
Bloedel  T.  Zimmerman  (Neb.)  60  N.  W.  6; 
Barr  t.  City  of  Omaha  (Neb.)  60  N.  W.  591. 
Again,  the  assignment  of  error  as  to  the  re- 
fusing of  this  instruction  is  insuffldent.  The 
accnsed  requested  16  inBtructions,  numbered 
from  1  to  16,  Inclusive,  all  of  which  tbe  court 
below  declined  to  give  to  the  Jury,  and  such 
refusal  Is  assigned  as  error;  tbe  assignment 
In  the  petition  in  error,  as  well  as  In  a  motion 
for  a  new  trial,  being  that  the  court  erred  in 
not  Giving  the  entire  16  Instroctlons  asked. 
That  such  anaaB*gnmratl8bad,anle8Beachof 
the  Instructions  In  the  group  was  propw,  and 
shoold  have  been  given,  is  no  longer  an  open 
question  In  this  court  Hiatt  v.  Elnkald.  40 
Neb.  178,  68  N.  W.  700;  McDonald  v.  Bow- 
man, 40  Neb.  269,  5S  N.  W.  704;  Jwklns  v. 
Mitchell,  40  Neb.  664,  69  N.  W.  00;  Murphy 
T.  Gould,  40  Neb.  728,  59  N.  W.  383;  Armann  t. 
Buel,  40  Neb.  803,  69  N.  W.  515;  Bemeker  v. 
State.  40  Neb.  810,  59  N.  W.  372;  Hewitt  v. 
inking  Co.,  40  Neb.  820,  59  N.  W.  603;  Ha- 
vens V.  Fuel  Co.,  41  Neb.  157, 50  N.  W.  681 ;  Rea 
T.  Bishop,  41  Neb.  202,  59  N.  W.  555;  Omaha 
Fair  &  Exposition  Ass'n  v,  Missouri  Pac  R. 
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Co.,  42  Xeb.  110.  00  N.  W.  330;  Mullen  T.  Mor- 
ris. 43  Neb.  611.  62  N.  W.  74;  VAty  of  Chndron 
V.  Glover.  43  Neb.  733.  62  N.  W.  62;  Funk  t. 
Latta,  43  Neb.  741,  62  N.  W.  65.  An  examina- 
tion of  the  several  instructions  requested  by 
the  prisoner  discloses  that  the  most  of  them 
were  fully  covered  by  the  charge  of  the  court, 
and  therefore  It  was  not  reversible  error  to 
refuse  them.  It  follows  that  the  asstgnment 
relating  to  the  refusal  of  Instructions  must 
be  overruled.  The  result  would  be  the  same, 
even  though  we  should  brush  aside  the  tech- 
nical objections  already  mentioned  to  the 
consideration  of  the  Instruction  copied  above. 
Conceding  that  said  request  to  charge  was 
faultless  as  an  abstract  proposition  of  law, 
yet  it  waa  properly  refused,  for  the  reason 
It  was  not  applicable  to  the  case  made  by 
the  proofs.  True,  no  evidence  was  Riven  or 
offered  as  to  whether  the  general  reputation 
of  the  accused  for  being  a  peaceable  and 
quiet  man  was  good  or  bad;  nevertheless,  as 
is  suggested  by  the  attorney  general,  the  witr 
nesses  for  the  state,  In  detailiug  the  circum- 
stances of  the  crime,  and  of  the  causes  which 
led  up  to  its  commission,  incidentally  dis- 
closed the  chamcter  of  the  prisoner  to  be  un- 
enviable, and  that  he  had  boasted  of  "hnving 
served  a  term  in  the  penitentiary  for  killing 
a  nigger."  From  a  careful  examination  of 
the  record,  we  are  convinced  that  the  court 
below  did  not  err  in  refusing  the  request  to 
charge. 

Objection  is  made  to  the  testimony  of  Clara 
Thomas,  the  wife  of  the  deceased,  as  to  what 
transpired  at  her  home  on  the  afternoon  of 
the  day  preceding  the  killing.  She  testified 
that  the  accused  came  to  her  house  with  Will 
Jamison  and  Bud  Mills  at  the  time  stated, 
and  Gravely  said  "he  wanted  to  shoot  dice,- 
and  then  Will  Jamison  lost  a  twenty-live  cent 
piece,  and  threw  the  dice  away;  and  I  told 
him  to  buy  some  dice,-~I  told  Mr.  Gravely  to 
buy  Bome  dice;  and  he  said  he  had  enough 
money  out  of  those  niggers;  and  then  I  or- 
dered him  out  of  the  house;  and  then  he 
pulled  a  gun,  and  safd  he  Jnst  got  out  of  the 
pen  for  killing  one  nigger,  and  I'll  Just  kill 
another,  and  I  Just  as  soon  go  back  for  you." 
This  conversation  and  threat  were  communi- 
cated by  Mrs.  Thomas  to  her  husband  the 
evening  after  the  occurrence  thereof.  The 
theory  of  the  defendant  below  was  aud  Is 
that  the  killing  waa  in  self-defense.  From 
the  evidence  adduced  on  the  trial  it  Is  fully 
established  without  contradiction  that  the 
quarrel  with  Mrs.  Thomas  was  the  sole 
fouDd.ition  of  the  difficulty  between  the  plain- 
tiff in  error  and  Mr.  Thomas,  which  termi- 
nated in  the  taking  of  the  life  of  the  latter. 
Evidence  of  the  quarrel  had  with  the  wife 
of  the  deceased  was  admissible,  tending  to 
show  a  motive  for  the  homicide,  and  to  dis- 
prove the  claim  of  self-defense.  The  rule  |b 
that,  "when  It  Is  shown  that  a  crime  has  been 
ciiinmltted.  and  the  circumstances  point  to 
the  accused  ns  the  guilty  agent,  facts  tend- 
ing to  show  a  motive,  although  remote,  are 


admissible  In  evidence."  DIU  v.  State,  1  Tf 
App.  278;  Baalam  v.  State.  17  Ala.  451;  Co 
ard  V.  State,  6  Tex.  App.  58;  People  v.  Wi 
ters,  9S  Cal.  138,  32  Pac.  864.  The  teetlmo 
objected  to,  standing  alone,  would  be  en 
tied  to  but  slight  weight;  but  we  cannot  si 
when  considered  In  connection  with  the  otb 
evidence  In  the  case,  and  the  clrcumstam 
surrounding  the  killing,  that  the  court  err 
in  permitting  It  to  go  to  the  Jury.  The  gi 
eral  rule  undoubtedly  Is  as  stated  In  Can- 
State,  23  Neb.  749,  37  N.  W.  630.  that  threi 
made  by  the  accused  prior  to  the  homicide 
kill  or  injure  some  other  person  than  the  < 
ceased,  are  inadmissible  against  him;  but 
exception  to  the  rule  Is  that  threats  agali 
or  quarrels  with  members  of  the  family 
the  deceased  may  be  received  as  tending 
establish  a  motive,  where  connection  la  &ho\ 
between  such  threats  or  quarrels  and  the  > 
fense  charged. 

The  remaining  point  argued  la  that  the  e 
dence  is  Insufficient  to  warrant  a  convlctI( 
The  killing  of  Thomas  by  the  plaintiff 
error  Is  undisputed,  but  the  latter  claims  tl 
the  deceased  was  the  aggressor,  and  that  1 
life  was  taken  by  Gravely  in'  defense  of  1 
person.  We  have  with  great  care  perns 
and  given  due  consideration  to  the  evldec 
contained  in  the  bill  of  exceptions,  and  fi 
that  the  testimony  was  ample  to  sustain  t 
verdict  if  the  witnesses  for  the  state  we 
credible.  The  question  of  the  credibility 
the  witnesses  was  properly  submitted  to  t 
Jury  by  the  Instructions;  and,  so  far  as  ' 
aro  able  to  determine  from  the  record,  t 
plaintiff  In  error  has  had  a  fair  and  Impart: 
trial,  and  has  been  convicted  upon  sufflcle 
legal  testimony.  There  being  no  error  in  t 
record,  the  Judgment  Is  affirmed. 


RIFF  T.  HAI^t 
(Supreme  Conrt  of  Nebraska.    Jnne  21. 1S9 
Acnov  OS  SoBsoaipnoH— Altiratiok— Qcaart 

rOR  JUBT— EVIDSKCB. 

1.  As  to  the  points  decided  In  this  case 
a  former  hearing  in  this  court  (opinion  report 
Id  49  N.  W.  218  and  82  Neb.  259).  the  cono 
slon  and  rule  taerein  aononDCed  are  at  tJ 
time  followed  and  adhered  to. 

3.  A  ruling  of  the  trial  court  exdndlnfr  r> 
tain  evidence  examined,  and  held  not  erronooi 
3.  Evidence  held  sufficient  to  sustain  the  v 

diet. 

(Syllabus  by  the  Court,) 

Error  to  district  court,  Flatte  eoaatj;  Ui 

shall.  Judge. 

Action  by  David  A.  Hale  against  Jac 
Ripp.  Judgment  for  plaintiff.  Defendi 
brings  error.  Affirmed. 

Albert  ft  Reeder,  for  plaintiff  In  err 
Allen,  Robinson  ft  Reed,  for  defendant 

error. 

HARRISON,  J.  Thia  case  waa  commem 
In  the  district  court  of  Platte  county  by  D. 
Hale,  to  recover  from  Jacob  Rlpp  the  amoi 

1  Pablication  delayed  pcndiiii;  motion  for  rehoRring,  whldi  was  orerml' 
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a  Bubscrlptlon  alleged  to  hare  been  made 
'  lilm  In  faTor  of  one  Henrr  Oebecke,  and 
signed  to  D.  A.  Uale.  The  case  wai  tried 
fore  the  court  and  a  Jmr,  and,  at  the  close 

the  testimony,  the  yerdlct  was  directed 
r  the  defendant.  The  case  was  brought  to 
Is  court  for  review,  and  the  judgment  re- 
rsed,  and  the  case  remanded.  The  decl- 
m  then  filed  is  reported  In  32  Neb.  259,  and 

N.  W.  218,  and  to  It  we  refer  for  a  st;ite- 
»nt  of  the  cause  of  action.  It  was  then 
Id:  "Held,  that  the  questions  of  fact  In- 
ived  in  the  case  should  have  been  subniit- 
i  to  the  Jury,  and  the  court  erred  In  dl- 
:ting  a  vaHjIct."  "Where  a  party  tsakea 
;)romlse  to  another  for  the  benefit  of  a  tlilrd 
rsoD,  such  third  person  may  avail  himself 

the  promise,  and  bring  an  action  thereon. 
:hough  the  consideration  did  not  move  dl- 
;tly  from  him."  At  a  second  trial  of  tUe 
se  in  the  district  couil:.  by  agreemeut  of 
i-tles.  the  cause  was  submitted  upon  the 
Ideuce  taken  during  the  former  trial,  no 
w  evidence  being  offered  by  either  party, 
e  only  change  made  being  that,  on  objec- 
in  by  plaintiff,  Bxhibit  E,  page  367  of  the 
^d  Record,  a  copy  of  a  deed  from  plaintiff 
d  wife  to  the  Fremont,  Elkhom  &  Mis- 
uri  Valley  Railroad  Company,  convejlng 

it  som3  seven  acres  of  the  land  deeded 
'  Oebecke  to  Hale,  as  agent  for  the  com- 
ny,  and  which  had  been  admitted  at  ttie 
rmer  trial,  was  at  this  time  excluded, 
lere  was  a  verdict  by  the  Jury  in  favor  of 
e  plaintiff,  and,  after  motion  for  new  trial 
!  behalf  of  defendant  was  heard  and  over- 
led,  judgment  was  rendered  in  accordance 
erewlth.  To  review  the  proceedings  rtur- 
g  the  second  trial,  the  case  !s  again  pre- 
□ted  to  this  court 

rhe  district  court,  In  the  second  trial  of  the 
se.  obeyed  the  direction  of  this  court,  as 
ibodlcd  In  Its  opinion  rendered  at  the  for- 
sr  hearing,  and  its  action  in  so  doing  -wna 
e  only  correct  and  proper  one;  and,  in  so 
r  as  the  former  adjudication  of  the  cas«  in 
Is  court,  related  to  the  facts  developed  dnr- 
C  the  trial,  and  their  sufficiency  to  require 
submission  of  the  Issues  to  the  Jury  for 
eir  consideration  and  determination.  It  will 
it  now  be  re-examined,  but  will  be  adhered 
.  The  inle  of  law  which  was  announced 
the  former  decision  as  being  appHcable  to 
e  facts  became  the  law  of  the  case,  and 
ust  now  be  allowed  to  govern  in  its  dlEiposi- 
m;  and.  viewed  in  the  light  of  such  rule, 
le  evidence  was  sufficient  to  suHtalu  the 
;rdlct  rendered. 

It  Is  Insisted  that  the  trial  court  erred  In 
[chiding  from  the  evidence  the  psine  of  the 
ecd  Record,  which.  If  admitted,  would  have 
lown  that  the  plaintiff  executed  a  convey- 
ice  to  the  Fremont,  Elkhom  &  Missouri 
alley  Ballroad  Company  of  about  7  of  tlie 
>  acres  of  land  conveyed  to  him  as  apeut 
»r  the  company.  We  do  not  think  the  court 
Ted  In  Its  action  as  to  this  piece  of  evl- 
mce.    The  land  was  conveyed  to  plalDtiff. 


not  for  himself,  but  as  agent  for  the  rail- 
road company.  What  they  did  with  it  or  in 
relation  to  it  afterwards  could  not  and  did 
not  affect  the  liability  of  the  defendant  upon 
this  subscription,  uor  tend  In  any  manner 
to  any  extent  to  aid  the  juiy  in  a  determina- 
tion of  any  of  the  issues  submitted  to  them. 
Hence  what  would  have  appeared  had  this 
evideuce  been  received  would  have  been  with- 
out weight  in  deciding  the  questions  passed 
upon  by  the  Jury,  and  it  was  not  error  to  ex- 
clude It. 

It  is  urged  that  the  court  erred  In  refusing 
to  give  1,  2,  3,  4,  5,  and  6  of  the  instructions 
asked  by  defendant.  It  is  the  established 
mie  of  this  court  that,  under  sucli  an  assign- 
ment, the  instructions  refused  will  be  ex- 
amined no  further  than  to  ascertain  that  the 
action  as  to  any  one  of  them  was  proper  or 
correct.  The  lustmctiocs  referred  to  were 
mainly  directed  to  presenting  to  the  Jury  the 
contrary  view  of  the  law  applicable  to  the 
case  from  the  one  slated  In  the  former  de- 
cision, and  two  or  three.  If  not  all  of  them, 
were  clearly  erroneous. 

Another  assignment  of  the  motion  for  a 
new  trial  was  as  follows:  "The  court  erred 
in  giving  parag:raphs  2.  3,  and  4  of  its  chaise 
to  the  juiy."  Instruction  nunibi-red  3  Is  not 
erroneous.  This  being  determined,  we  need 
not  examine  the  Instructions  further,  as  an 
assiynment  that  the  trial  court  erred  In  giv- 
hip  a  sroup  of  Instructions  will  be  consid- 
ered no  further  when  It  appears  that  any 
one  of  tlicm  was  properly  given. 

The  Jadgment  of  the  district  court  Is  af- 
finned.  Affirmed. 

Rehearing  denied. 

V 

CHEEVER  et  al.  v.  NORTH  et  al. 
(Supreme  Court  of  Miebigfin.     Sept.  2lJ.  180r>.i 

Revivil  of  Wili^Revocatiox  —  Codicil  —  Evi 

DKNCE — Costs. 

1.  The  tpstator'a  destruction  of  a  second 
will,  not  coutainintf  au  express  revocation,  oper- 
ates to  revive  ji  former  will,  which  tins  been 
preserved:  and  this  rule  is  not  affected  by  IIow. 
}>t.  5  r»793.  providing  that  "no  will  nor  any  part 
thereof  shall  be  revoked  except  •  •  •  by 
some  other  will  or  codicil  in  writing,"  duly  ex- 
ecuted. 

2.  On  an  issue  as  to  whether  a  second  will, 
which  was  destroyed,  revoked  a  former  will, 
it  is  incumbent  ufion  the  piirty  who  clninis  that 
the  second  revokes  the  fir.'jt  will  to  establish  thnt 
it  contained  a  clause  of  revocation. 

3.  Evidence  that  the  testator,  in  his  life- 
time, showed  thr  witness  a  naper  which  he  said 
made  a  slight  alteration  in  his  will,  and  that  it 
was  properly  witnessed,  was  snlfieient  to  au- 
thorize the  jury  to  find  that  said  paper  was  a 
codicil  to  tht  will, 

4.  An  offer  by  proponent  to  show  that  the 
contestant  destroyed  the  second  will  of  the  tes- 
tator, which  fact,  for  the  purpose  of  the  case, 
was  admitted  by  contestant,  was  not  prejudi- 

I  cini,  inusmnch  as  the  court  charged  that,  if  tlie 
will  was  destroyed  by  any  other  person.  It  was 
still  the  will  of  deceased. 

5.  How.  St.  5  67511.  providi.-s  that  the  court 
may  awanl  costs  to  either  party,  to  be  paid  by 
the  other,  or  out  of  the  estate  in  controversy. 
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Id.  S  8BS2,  provides  that  costs  on  appeal  shall 
be  paid  as  directed  by  the  court,  and  that  the 
court  majr,  in  its  discretion,  award  damages  for 
delay.  Bdd,  tiiat  the  coart'a  discretion  In 
awarding  costs  to  a  contestant  of  a  will  after  a 
finding  s^gatnst  her  Is  limited  to  the  actual  tax- 
able  costs. 

Appeal  ftom  drcnlt  court,  Watiitenaw 
coimty,  In  cbancory;  Edward  D.  Klnne, 
Judge. 

Noah  W.  CheeTer  and  another  proposed  the 
will  of  Merchant  H.  Goodrich  for  probate. 
A.  Anna  North  and  othera  contested  the  pro- 
bate thereof  and  fhun  so  much  of  liie  Judg- 
ment as  admitted  the  win  to  probate  contest- 
ants appeal,  and  from  an  award  of  costs  to 
contestants  proponents  an>eaL  Modified  and 
affirmed, 

Noah  W.  Cheever  (John  F.  Lawrence  and 
A.  J.  Sawyer,  of  counsel),  for  proponents. 
Thompson  &  Harrlman  (Thoa  A.  Bogle,  of 
connsd),  for  contestants. 

MONTOOMEBY,  J.  This  U  an  appeal 
ttom  the  Judgment  of  the  circuit  court  vn- 
batlng  the  will  of  Merchant  H.  Goodrich, 
who  died  Febmarr  10,  1892.  The  will  pro- 
bated bwe  date  May  1%  18S&  It  was  In 
testlmou7,  and  not  disputed,  that  deceased, 
In  December,  188%  or  January,  1880.  execxitr 
ed  another  will,  to  which  Dr.  John  Green- 
shields  and  B.  I*  Farldn  were  witnesses- 
There  was  also  testimtHiy  tending  to  show 
that  the  will  offered  for  probate  was  found 
amoDg  the  papers  of  deceased,  and  that  no 
other  will  m  codldl  was  found.  The  Jury 
found,  in  answer  to  special  questions,  that 
the  Greenshields  and  Parkin  will  was  de- 
sttvyed  by  decedent  and  that  a  codicil,  of 
which  an  abstract  was  in  evidence  in  the 
cas^  was  executed  aa  a  codicil  to  the  will 
offered  for  probate,  and  that  Goodrich  also 
destroyed  this  codldL  The  Jory  further 
found  that  ^0  snbseqnent  will,  known  as  the 
"Oreenshieldir  and  Parkin  WHl,"  was  execut- 
ed by  Goodrich,  and  that  It  made  a  complete 
disposition  of  his  estate.  There  was  no  find- 
ing by  the  Jury,  nor  was  there  any  srldence, 
upon  the  subject  of  whether  the  subsequent 
will  contained  a  rerocatlon  of  the  prior  will, 
in  terms. 

1.  The  drcnit  Judge  charged  the  Jury,  In 
effect,  that  a  second  will,  which  contained 
an  express  revocation  of  a  prior  will,  would 
have  the  effect  to  revoke  it,  but  that.  If  the 
later  will  contained  no  clause  revoking  the 
former  will,  the  subsequent  destruction  of 
the  later  will  by  the  testator  would  revive 
the  fcormer  wllL  There  Is  an  IrrecondlaUe 
conflict  of  authority  upon  the  question  of 
the  effect  of  the  deatmctlon  of  a  second  or 
aabsequent  will  upon  an  earlier  one.  The 
great  weight  of  authority  is  to  the  effect 
that  the  execntlon  of  a  subsequent  will,  con- 
taining an  express  clanse  revoking  the  for- 
mer will,  op^tes  aa  a  revocation  at  once, 
and  that  the  former  will  thus  revoked  can- 
not be  ST^equently  revived,  except  by  re- 
publication, and  Is  not  renewed  by  a  destmo- 


tltm  of  tbe  later  wUL  Jamea  Iterin, 
Oonn.  ST6;  Pickens  v.  Davis,  184  Mass.  23 
Scott  T.  Fink.  45  Mich.  241,  7  N.  W.  790,  ai 
cases  cited.  But  we  tUnk  tbe  wdffbt  ot  a 
thority,  and  also  tbe  previous  aj/xeUloBa  < 
this  court  in  Scott  v.  Fink,  favor  the  do 
trine  that,  as  to  a  will  containing  no  ex  pre 
clause  of  revocation,  it  does  not  have  tl 
effect  of  ita  own  force,  to  revoke  tbe  torrai 
will,  and  that  tbe  destruction  of  such  lat 
will  effects  a  revival  of  tbe  cariier  wi 
Tbe  cases  which  maintain  this  doctrine  re 
upon  the  ground  that  lUl  vriUs  we,  in  tbe 
nature,  ambulatory  nntll  the  testator's  deat 
at  which  tlm^  and  not  before,  tbe  teat 
matt  becomes  operative.  Slinfham  t.  Bta> 
ford,  10  Pa.  St  82;  Peck*s  Appeal,  i 
Conn.  562;  Simons  v.  Simons,  20  Bar 
77;  and  cases  cited  supra.  We  are  cite 
to  the  statute  (section  6793,  How.  St.)  whit 
provides:  "No  wUl,  n<a  any  part  tber 
of,  shall  be  revoked,  unless  by  baralng,  tea 
Ing,  canceling  or  oblitwating  tbe  same,  wii 
the  intention  of  revoking  It,  by  tbe  testati 
or  by  soma  person  in  his  iseaenee  and  b 
his  direction,  or  by  some  other  will  or  cod 
dl,  in  writing,  executed  as  prescribed  In  th 
chapter;  or  by  some  other  vntting,  signo 
attested  and  anbsradbed  in  tbe  manner  pr 
vlded  in  this  chapter  for  the  ocecution  of 
wlU."  And  It  is  uiged,  with  much  abow  i 
plauslblUty,  that  the  execution  ot  a  new  wl 
<q>erates,  under  thl?  statute,  to  revoke  il 
former  wUI,  Such,  however^  Is  not  the  strii 
reading.  It,  at  tbe  conunni  law,  a  will  di 
^  executed  is  ambulatory,  and  Is  held,  f< 
the  purposes  of  this  question,  to  take  effe 
only  at  the  death  of  tbe  testator,  we  thin 
the  statute  should  be  construed  aa  having  re 
ermce  to  the  common-law  nil&  The  revi 
cation  may  be  by  some  other  will,  but  It  o 
cnrs  wben  tbe  will  takes  effect,  not  wlien  « 
ecnted.  This  statute  no  more  ttiau  declan 
the  common  law  on  tbe  subject  Tbe  predi 
question  vnu  taiT<dved  In  Peck's  Appeal,  d 
ed  supra.  The  statute  ot  Connecticut  ^ 
vides:  "No  will  or  codldl  abaU  be  revoke 
except  by  burning,  canceling,  tearing  or  oi 
lltuating  it  by  the  testator  or  by  aome  pc 
son  In  his  presence,  1^  hla  direction,  < 
by  a  latOT  wUl  or  codicil."  Gen.  St  1ST3,  i 
370.  It  was  said:  "Prior  to  1821.  as  w 
as  since,  the  law  was  so  that  a  later  wll 
when  it  took  effect  by  tbe  death  of  the  te 
tator,  revoked  a  pritn*  incraisistent  one.  Th; 
proposition  is  not  questioned.  If  James  ^ 
Marvin  is  an  antbmlty,  btfore  the  statute 
subsequent  will,  containing  no  revocator 
clause,  did  not  during  tbe  lifetime  of  tl 
testator,  revoke  a  prior  will.  In  reqiect  i 
that  point  we  do  not  think  the  statate  vra 
intended  to  make  any  changew  *  *  •  Tb 
testatrix,  by  executing  the  second  wtU,  erii 
ced  no  intention  to  become  intestate,  but.  tat) 
er.  a  contrary  Intention.  By  destroying  tA 
last  will,  and  carefully  preserving  the  firs 
she  affords  satisfactory  evidence  that  she  ii 
toided,  until  the  very  last,  to  die  tastatt 
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i  Uiat  that  Bbould  be  ber  will.  In  tbe  ab- 
ce  of  &n  express  prorlslon  to  tbat  effect, 

caoBot  presume  that  the  legislature  lu- 
lled that  tbe  mere  esecutlon  of  a  will 
uld.  In  all  cases,  revoke  a  prior  wUl. 
■h  a  construction  would  In  many  cases  de- 

the  manifest  Intention  of  tbe  testator.  The 
lite  requires  a  'lata:  will  or  codicil.'  We 
ik  tbat  means  an  operative  will  or  codicU." 
Scott  T.  Fink  It  was  said:  "There  seems 
bave  been  a  material  distinction,  and  on 
d  ffround.  between  tbe  state  of  a  fcHiner 
I.  after  a  second  one  merely  Inconsistent 
h  it,  and  its  state  after  a  second  one  with 
eclaratlon  expressly  revoking  It.  In  the 
t  case  tbe  only  chance  for  the  second  to 
nite  in  revocation  of  the  first,  according  to 

prevalent  theories  of  the  courts,  was  by 
coming  to  a  bead  aa  an  active  wilt,  which 
onld  do  only  by  surviving  its  autbor.  Be- 
the  last  expression  of  the  decedent,  and  at  : 

same  time  practically  inconsistent  with  | 

former  one,  the  Intent  to  repeal  the  flnrt  | 

It  was  apparent  In  case,  however,  of  i 
being  recalled  by  tbe  twtator  in  bis  life-  i 
e.  It  could  not,  on  tbe  theory  referred  1 

be  taken  to  have  hod  tbe  effect  to  do  i 
ly  with  Its  predecessor.  Being  cut  off  I* 
nre  baring  Its  dlsposltlona  of  property 
rted  Into  life.  It  could  bave  no  affirmative 
ration,  through, its  dispositions,  upon  the 
ite."  And  after  holding  that  a  will  con- 
ling  a  clause  of  revocation  does  operate 
revoke  a  former  instantaneously,  and  of 
own  force,  the  court  concludes  by  saying: 
Eion  consideration,  the  doctrine  of  James 
^rvin,  3  Ck>nn.  676;  Boudinot  v.  Brsd- 
[I,  2  Dall.  206;  and  others  holding  the 
le  views,  and  mling  In  accordance  with 
at  has  just  been  expreased,— appears  to 
most  consonant  with  our  system  and  with 
lular  nnderstan^ng,  and  at  the  same  time 
most  reasonable  and  safe.**  While  It 
y  be  said  that  this  language  was  not  ab- 
utely  necessary  to  a  determlnatttm  of  the 
e,  yet  It  Is  evident  tbat  a  conclusion  was 
ched  and  the  announcement  made  after 
eful  deliberation:  and  we  feel  that  we 
Ebt  not  to  disturb  the  rule  laid  down,  with- 
:  being  convinced  of  its  enar  upon  an- 
•rlty. 

.  Tbe  burden  of  proof  la  upon  a  party 
10  asserts  that  the  iater  wlU  contains  a 
use  of  revocation.  Thomt.  Lost  Wills, 
[;  1  Beach,  Wills,  73;  Gaemen  r.  Van 
LTke,  33  Kan.  333,  6  Pac.  620.  The  circuit 
Ige  charged  the  jury:  **It  la  incumbent 
on  the  party  who  claims  that  the  second 
rokes  the  first  will  to  establish,  by  a  fair 
epouderance  of  the  evidence,  tbat  it  con- 
ined  a  clause  of  revocation.  I  am  not 
*are  tbat  there  ia  any  direct  evidence  In 
la  case  that  any  of  the  later  wills  con- 
Ined  any  express  clanse  of  revocation." 
>mplaliit  la  made  of  this,  and  It  is  dis- 
seed  In  tbe  brief  of  counsel  as  though  it 
lated  to  tbe  subject  of  the  burden  of  proof 
establish  the  destruction  of  the  later  will, 


which  it  clearly  does  not  It  relates  solely 
to  the  proof  of  tbe  contents  of  the  lost  or 
destroyed  will.  It  is  true  that,  tbe  later 
will  having  been  proven,  this  amounted  to  a 
revocation  of  the  former  will.  If  In  existence 
at  tbe  time  of  the  testator's  death.  But  If 
the  fact  Is  established  that  the  will  was  kept 
In  hla  custody,  and  could  not  be  found  after 
bis  death,  this  raised  a  presumption  that  the 
will  waa  destroyed  anlmo  cancellandl.  1 
Redf.  Wllla,  350.  There  waa  no  request  up- 
on the  subject  of  the  burden  of  proof,  and 
we  do  not  think  any  error  was  committed 
by  falling  to  charge  upon  this  subject  any 
more  B]>ecifically,  in  the  absence  of  requests. 

3.  TeBtim<my  was  Introduced  sbowlng  that 
the  decedent  at  one  time  exhibited  to  Dr. 
Lum  and  his  wife  a  iMper  which  was  either 
a  will  or  a  codicil,  and  the  Jury,  In  answn' 
to  a  special  question,  found  this  to  have  been 
a  codicil  to  the  wUl  admitted  to  probate.  It 
is  contended  that  there  was  no  evidence  that 
this  was  a  codicil  to  this  Will,  and  the  court 
waa  asked  so  to  charge.  Mrs.  Lum  testified 
to  an  occaslcm  when  a  transcript  of  a  certain 
paper  was  made;  that  she  and  her  husband 
were  in  tbe  room  of  deceased;  that  he  took 
out  a  sheet  of  foolscap  paper,  read  portions 
of  it,  and  asked  her  to  sit  down  and  copy  <tf 
the  pui-port  of  the  paper.  He  told  her  that 
Mr.  Vance  and  Mr.  Gheever  were  Uie  execu- 
tors of  tbe  will,  and  he  said,  at  the  last,  tbat, 
if  there  were  any  changes  In  the  will,  be 
would  let  her  know.  She  was  then  asked: 
"Do  you  know  the  difference  between  a  cod- 
icil and  a  will?  A.  I  did  not  at  that  time. 
Q.  Do  you  know  now?  A.  You  told  me. 
Yes.  sir.  Q.  After  having  been  told  the  dif- 
ference between  a  codicil  aud  a  will.  I  want 
to  know  what  be  said  to  you  on  that  sub- 
ject If  you  can  recollect  anything  be  said 
about  it  A.  Simply  that  he  bad  made  this 
slight  alteration  In  bis  original  will.  Tbat 
was  all.  Q.  That  was  all  there  was  about 
tbat?  A.  That  waa  all."  She  further  testi- 
fied that  tbe  paper  which  she  saw  was  signed 
and  witnessed.  Tbe  only  will  of  which 
Vance  and  Gheever  are  ^ecutors  Is  the  wUl 
offered  for  probate  In  this  case.  Aa  before 
stated,  Mrs.  Lum  made  an  abstract  of  this 
paper  in  the  presence  of  decedent  which  she 
retained.  It  appears  that  this  abstract  dops 
not  dispose  of  all  tbe  property.  We  think, 
under  this  testimony,  tbat  there  was  somir 
evidence  that  this  was  a  codicil  to  tbe  will 

of  issa 

4.  It  is  claimed  tbat  error  was  committed, 
when  Mrs.  Anna  North  was  on  tbe  stand,  by 
an  otter  cm  tbe  part  oi  proponents*  counsel 
to  show  that  the  subsequent  will  waa  de- 
stroyed by  tbe  witness.  When  this  ottei- 
was  made,  counsel  for  contestant  stated  that, 
if  proponents'  counsel  desired  to  show  that 
the  witness  destroyed  the  later  will,  he 
would  concede  it.  for  the  purposes  of  tbe 
case,  and  go  to  the  jury.  It  Is  difficult  to 
conceive  bow  this  proof  could  bave  damaged 
the  contestants.  Inasmuch  as  the  court  char- 
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gcsl  the  Jury,  at  their  request,  as  follows: 
"If  you  find  the  will  witnessed  by  Dr.  Green- 
shields  and  Dr.  Parkin  was  not  revoked  or 
destroyed  by  Merchant  H.  Goodrich,  but  has 
been  lost  or  destroyed  by  another  person,  It 
ts  sttU  the  last  will  and  testament  of  Mr. 
Goodrich,  and  may  be  probated."  The  most 
that  can  be  said  la  that  It  might  bare  bad  a 
tendency  to  create  a  prejudice  against  the 
contestants.  But  the  line  of  Iniguiry  lu- 
-diilged  by  counsel  was  proper  for  the  pur- 
pose of  showing,  if  be  could,  by  such  cross- 
examioatlon,  a  change  In  the  state  of  the 
mind  of  the  testator  towards  Mrs.  North, 
^bo  was  one  of  the  beneficiaries  In  the  later 
win.  We  do  not  think  error  was  committed 
in  this  regard. 

Other  questions  are  presented  by  the  ap- 
peal of  the  contestants,  which  we  have  ex- 
amined, but  deem  It  unnecessary  to  dlMuss 
In  tbla  opinion.  We  think  no  error  was 
committed  to  th*  prejudice  of  the  conteat- 
anta. 

The  proponents  also  appeal  from  an  order 
of  the  court  awarding  ^00  costs  to  the  con- 
testanta.  There  are  two  sections  of  the  stat* 
ute  bearing  upon  this  subject  Section  6791 
reads  as  follows:  "In  all  cases  that  shall  be 
contested  either  In  the  probate  court  or  In 
the  circuit  court,  such  court  may  awart  costs 
to  either  party,  In  Its  discretion,  to  be  paid 
by  the  other  or  to  be  jHtld  out  of  the  estate 
which  Is  the  subject  of  the  controveray,  as 
Justice  and  equity  shall  require."  Section 
89S2  provides  that  "upon  appeals  from  the 
probate  courts  to  a  circuit  court  and  from 
the  circuit  courts  to  the  supreme  court,  costs 
shall  be  paid  by  the  appellant  or  respondent, 
and  shall  be  directed  by  the  court  to  which 
the  app«il  Ib  made,  and  upon  affirming  any 
sentence,  determination  or  decree,  and  upon 
the  appeal  being  discontinued  or  qtiashed. 
the  court  may.  In  its  discretion,  award  dam- 
-oges  for  the  delay  and  vexation  caused  by 
such  appeal."  We  think  the  costs  should 
have  been  limited  to  the  actual  taxable  costs, 
and  the  Judgment  will  be  so  modified.  The 
proponraits  will  recover  costs  at  this  court. 
The  oilier  Justices  concurred. 


BRESNAHAN  v.  NUGENT. 
^Supreme  Court  of  Michigan.  Sept.  27,  1805.) 
Slit  bt  Ex kcutob— Assets  Feauodlbktlt  Cun- 

VBTSn. 

How.  Ann.  St.  |  5884,  directs  a  penonal 
representative,  in  case  of  a  deficieocy  of  assets, 
to  sue,  in  equity  or  at  law,  to  recover,  for  the 
benefit  of  creditors,  real  estate  and  personal 
property  fraudulently  conveyed,  whatever  may 
have  been  the  manner  of  the  conv^ance.  Jltld, 
that  where  one  conveys  land  on  which  Is  a  grow- 
ing crop,  In  fraud  of  creditors,  and  after  his 
death  the  grantee  harvests  or  sells  the  crop, 
the  personal  representative  of  the  grantor  must 
proceed  at  law,  and  not  in  equi^,  to  have  the 
crop  or  proceeds  thereof  declared  assets  of  the 
«atata. 


Appeal  from  circuit  court,  Kent  cou 
William  E.  Grove,  Judge. 

BIU  by  John  Bresnaban,  admlnlstr 
against  Emanuel  Nugent,  to  have  a  con 
ance  by  plaintiffs  intestate  to  defendani 
Glared  void  as  in  fraud  of  creditors,  and 
proceeds  of  a  crop  growing  on  the  land  v 
the  intestate  died,  and  harvested  by  the 
fendant,  declared  assets  of  the  estate.  I 
a  decree  for  defendant,  plaintiff  appeals, 
firmed. 

J.  H.  Tatem,  for  appellant  Taggart,  ' 
cott  &  Ganson.  for  appellee. 

HOOKER,  J.  This  cause  ia  here  upon 
eral  demurrer  to  complainant's  bQl  of  • 
plaint,  an  appeal  haring  been  taken  fron 
order  sustaining  the  demurrer  and  dlsmls 
the  bill.  The  blU  alleges  that  the  comp! 
ant  was  appointed  administrator  of  the  ei 
of  Daniel  Nugent  on  July  19,  1888;  tha 
June  10, 1890,  commissioners  on  claims  in 
estate  kllowed  claims  against  said  estat 
favor  of  James  Nugent  to  tiie  amount  of 
255.03;  that  prior  to  his  death,  and  on  U 
81,  1879,  the  intestate  conveyed,  by  bll 
sale,  to  the  defendant  all  of  bis  pers 
property  in  the  county  of  Kent  and,  by  d 
all  of  his  real  estate  In  said  cotmty;  that 
on  said  real  estate  a  crop  of  wheat  was  gi 
Ing,  which,  when  ripe,  was  harvested  and 
by  the  defendant  and  91,040,  received  tt 
for,  was  appropriated  by  said  defend 
Subsequently  the  land  was  sold  upon  1 
closure  of  a  mortgage,  except  one  porceL 
bill  states,  further,  that  sold  transfer 
fraudulent  as  against  creditors,  and  thi 
has  been  so  adjudicated  in  an  action  trie 
the  Kent  circuit  court  on  May  20.  1883 
between  the  parties  to  this  suit  who  i 
the  parties  in  Interest  in  that  action,  and 
defendantlsthereby estopped  and  barred  i 
denying  the  fraudulent  character  of 
deed.  It  Is  further  alleged  that  on  Octobt 
1800,  the  complainant  brought  aasun 
against  the  defendant  to  collect  from  the 
fendant  the  amount  of  the  claims  of  Ja 
Nugent  on  the  ground  that  the  transfe 
personal  property  was  fraudulent  and  vol 
against  Daniel  Nugent's  creditors,  and 
on  December  21,  1802,  be  obtained  Jndgu 
In  the  Kent  circuit  for  $l,e00,  wherein 
transfer  was  held  fraudulent.  Such  Judgi 
was  afterwards  modified  and  affirmed  by 
court  (5G  N.  W.  765),  and  the  defendant ; 
$947.25,  that  being  the  value  of  said  pers 
property,  as  found  by  the  Jury,  with  Intei 
Afterwards  the  parcel  of  land  hereinbefon 
cepted  from  foreclosure  was  sold  by  orde 
the  probate  court  and  the  proceeds  appUe 
the  Judgment  After  crediting  all  proper! 
the  hands  of  the  complainant,  $1.2S2,  j 
clpal.  and  $405,  Interest,  Is  yet  due  upon 
Judgment,  and  there  Is  no  available  prop 
to  pay  the  same.  A  decree  Is  asked  decla 
the  deed  to  the  land  upon  which  the  wl 
grew  to  be  void,  and  that  defendant  be 
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uired  to  pay  this  sum  of  $1,010,  recelTed  for 
-heat,  with  Interest  tbereoD,  to  the  admlnis* 
lator. 

Tbis  prooeedlDg  1b  commenced  under  How. 
Jin.  St  I  5884.  which  is  as  follows:  "When 
liere  shall  be  a  deflclenej  of  assets  In  the 
ands  ot  an  ezecntor  or  administrator,  and 
rhen  the  deceased  shall,  In  hts  lifetime,  bare 
onveyed  any  real  estate,  or  any  right  or  In- 
srest  therein,  with  the  intent  to  defraud  his 
reditors,  or  to  avoid  any  right,  debt  or  duty 
f  nny  person,  or  sbflll  have  so  ccniTeyed  such 
stnte  that  by  law  the  deeds  or  conveyances 
re  void  as  against  creditors,  the  executor  or 
dmlnisti-ator  may,  and  it  shall  be  his  duty  to 
ommence  and  prosecute  to  flnal  Judgment, 
ny  proper  action  or  suit,  at  law  or  In  chan- 
pry,  for  the  recovery  of  the  same,  and  may 
scorer,  for  the  benefit  of  the  creditors,  all 
uch  real  estate  so  fraudulently  conveyed; 
nd  may  also,  for  the  benefit  of  the  creditors, 
ue  and  recover  for  all  goods,  chattels,  rights 
r  credits  which  may  have  been  so  fraud- 
lently  conveyed  by  the  deceased  In'hls  life- 
ime,  whatever  may  have  been  the  manner 
f  such  fraudulent  conveyance." 

The  bill  appears  to  be  filed  upon  the  theory 
tiat  the  wheat  In  question  passed  to  defend- 
nt  by  the  deed  of  the  land,  and  that  he  ac- 
ulred  a  title  that  can  only  be  set  aside  by  de- 
lartng  the  deed  fraudulent  and  void,  which, 
:  is  said,  only  a  court  of  equity  can  do.  It 
ppears  from  the  bill  that  all  personal  prop- 
rty  of  other  kinds  was  held  to  have  beeu 
rauduiently  conveyed,  and  this  by  a  court  of 
tw  In  an  action  of  assumpsit  There  can 
c  no  doubt  that  the  crop  of  wheat  in  ques- 
[on  might  have  beeu,  if  It  was  not,  convey- 
d  by  the  same  bill  of  sale;  and,  If  it  was, 
liere  would  seem  to  be  no  reason  why  the 
roceeds  might  not  be  recovered  in  an  action 
f  assumpsit,  as  well  as  the  value  of  horses 
Dd  other  chattels.  In  fact,  the  record  of  the 
ormer  case  shows  that  this  was  attempted, 
ut  apparently  failed,  through  defective  plead- 
ig.  However  that  may  be,  there  seems  no 
scape  from  the  position  that  such  recovery 
light  have  been  had  in  assumpsit,  and  that 
uch  remedy  is  adequate,  unless  it  can  be 
aid  that  the  wheat  did  not  pass  under  the 
ill  of  sale,  and  did  by  the  deed,  and,  fur- 
her,  that  only  a  court  of  chancery  can  hold 
uch  transaction  void.  It  certainly  did  pass 
y  the  deed  If  It  did  not  by  the  bill  of  sale, 
tilt  it  makes  little  difference  whether  it  be 
Bid  to  have  been  conveyed  by  the  deed  or 
ill  of  sale.  If  it  was  in  fraud  of  creditors,  It 
raa  subject  to  levy  and  sale,  and  the  valid- 
7  might  be  tried  in  an  action  at  law,  as  was 
«ld  In  Pierce  v.  Hill,  35  Mich.  197.  Here 
he  executor  attacks  the  transfer  under  the 
tatnte  tliat  he  may  acquire  enough  of  the 
utestate's  proper^  to  pay  his  debts.  As  stat- 
d  by  Mr.  Justice  Marston  In  Pierce  v.  Hill: 
In  such  case  It  would  make  no  difference 
rbether  the  sale  was  a  verbal  or  a  written 
ne,  under  seel  or  witliout  seal.  The  law,  In 
leallng  wltb  such  sales,  does  not,  out  of  re- 


spect to  the  Instrument  by  which  the  fraud- 
ulent conveyance  was  made,  hesitate  to  de- 
clare such  a  sale  void."  To  reach  real  estate, 
the  Intervention  of  chancery  Is  usually  neces- 
sary. When  defendant  harvested  or  received 
money  for  this  wheat,  which,  while  so  far 
partaking  of  the  nature  of  real  estate  as  to 
pass  with  the  land  by  deed,  did  not  sufflcieut- 
ly  resemble  It  to  t>e  considered  an  interest  in 
land,  witliin  the  statute  of  frauds,  or  to  pass 
to  the  heir  histead  of  the  executor,  no  good 
reason  appears  why  this  wheat  or  money 
should  not  be  subject  to  recovery  by  an  ac- 
tion at  law.  No  attempt  is  made  to  reach  the 
land,  which  all  admit  is  beyond  reach;  and 
we  think  the  invalidity  of  the  transfer  may  be 
tried  and  determined  at  law  as  well  as  In 
equity.  The  demurrer  was,  in  our  opinion, 
properly  sustained. 

Several  questions  likely  to  l)e  raised  upon  a 
hearing  upon  the  merits  are  passed  without 
discussion,  inasmuch  as  they  do  not  appear  to 
be  within  the  issue  made  by  the  pleadings. 
The  decree  of  the  circuit  court  will  be  affirm- 
ed, with  costs.  The  other  Justices  concurred. 


HANISH  T.  KENNEDY  et  at 

(Supreme  Court  of  Michigan.   Sept.  27,  1885.) 

Review  ov  Appeal — Svidknob — Execdtion  op 
Note—  Rights  or  Accommodation  Indohfibk. 

1.  Findings  of  fact  by  the  circuit  judge, 
based  on  conflicting  evidence,  will  not  he  re- 
Tiewed. 

2.  On  an  issue  as  to  the  time  of  execution 
of  a  uote,  another  note,  in  payment  of  which 
the  first  was  used  as  soon  as  executed,  and 
which  wns  stamped  "Paid"  on  a  certain  date. 
WEB  admissible;  and  the  fact  that  the  payee 
was  allowed  to  state  his  coDchiaion  that  such 
note  was  paid  at  the  time  indicated  by  the 
stamp  was  not  reTersible  error,  since  the  coun 
could  draw  the  same  conclusion  from  '  thi< 
stamped  note  itself. 

3.  Where  it  is  found  that  plaintiff  signed 
a  note  as  accommodation  indorser  for  defend- 
ants, who  were  makers  thereof,  he  cannot,  on 
jiayment  of  the  note,  recover  under  the  theory 
of  contribution  between  aureties. 

Error  to  circuit  court,  Kent  county;  Wil- 
liam E.  Grove^  Judge. 

Action  by  Anthony  Hanlsb  against  Bobert 
J.  Kennedy  and  another  on  promissory  notes. 
Judgment  for  plaintiff,  and  de^dants  bring 
error.  Affirmed. 

Wolcott  &  Ward,  for  appellants.  Reuben 
Hatch  and  A,  W.  Johnston,  for  appellee. 

HOOKER,  J.  The  plaintiff  recovered  a 
Judgment  against  Robert  and  James  Ken- 
nedy. The  latter  appealed.  The  findings  of 
fact  show  that  the  court  found  that  the  de- 
fendants gave  their  Joint  and  several  promis- 
sory notes  to  certain  banks,  and  that  the 
plaintiff  was  an  accommodation  indorser,  and 
was  obliged  to  pay  the  same;  also,  tliat  de- 
fendants gave  other  similar  notes  to  the 
plaintiff;  and  that  both  defendants  were  8ot>er 
when  the  notes  were  given.  Upon  these  find- 
ings judgment  was  rendered  for  the  plaintiff. 
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Snbeeqtiently  the  flndlD^s  were  amended,  and 
made  to  show  that  at  the  time  that  the  sev- 
eral notes  were  Indorsed  and  taken  bj  the 
plaintiff  be  knew  that  the  defendant  James 
Kmnedy  signed  them  as  surety  for  his  son, 
the  other  defendant,  and  that  said  notes  were 
all  signed  by  said  James  Kennedy,  with  Ms 
son  as  Joint  maimer,  and  for  the  express  put^ 
pose  of  procuring  the  indorsement  of  the 
plaintiff,  who  Indorsed  said  notes  for  the  ac- 
commodation of  both  defendants;  and  that 
both  defendants  were  sober,  and  mentally 
competent,  when  said  notes  were  given.  As 
a  conclosion  of  law  the  court  found  tbat  both 
defendants  were  primarily  liable  to  plaintiff 
as  joint  makers  of  the  notes.  Exceptions 
were  taken  to  each  finding  of  fact,  and  to  the 
refusal  to  find  as  requested,  and  to  the  con- 
clusions of  law.  The  questions  whldi  coun- 
sel appear  to  rely  upon  are:  (1)  Error  upon 
the  part  ot  the  court  on  severaJ  findings  of 
fact  (2)  His  refusal  to  find  that  defendant 
James  Kennedy  received  none  of  the  pro- 
ceeds of  the  notes,  and  that  the  plaintiff  sign- 
ed, them  for  the  accommodation  of  Robert 
Kennedy,  knowing  tbat  James  Kennedy  was 
only  a  surety.  (3)  That  he  erred  In  admitting 
a  date  stamped  upon  one  of  the  notes  with  a 
bank  stamp  as  evidence  of  the  time  of  pay- 
ment as  bearing  upon  the  question  of  defend- 
ant James  Kennedy's  alleged  Intoxication. 
(4)  Tbat  both  James  Kenedy  and  the  plain- 
tiff were  sureties  of  Robert  Kennedy,  and 
therefore,  that  plaintiff  had  not  a  Joint  cause 
of  action  against  the  defendants. 

1.  The  first  point  may  be  disposed  of  by 
the  trite  statement  that  we  cannot  review 
the  findings  of  the  circuit  Judge  upon  ques- 
tions of  fact,  where  there  is  a  conflict  in 
the  evidence.  We  think  that  such  was  tlie 
case  here  upon  every  material  proposition 
covered  by  the  findings. 

2.  We  think  that  the  findings  do  show  that 
James  Kennedy  did  not  receive  the  proceeds 
of  the  notes,  inasmuch  as  it  is  stated  that  the 
plnintlff  knew  that  he  was  an  accommoda- 
tion maker.  They  also  show  clearly  that  the 
plaintiff  was  an  accommodation  indorse. 

3.  The  claim  was  made  tbat  James  Ken- 
nedy was  dmnk  when  the  notes  were  signed, 
and,  as  tending  to  contradict  this  as  to  one 
of  the  notes,  counsel  att«npted  to  show  that  it 
was  given  at  a  certain  and  different  time 
than  that  stated  by  the  witnesses  for  the  de- 
fendant, and  at  a  time  when  he  was  not 
drunk.  The  plaintiff  testified  that  he  receiv- 
ed tiie  note  when  It  was  executed,  and  used 
It  in  payment  of  a  former  note,  which  was 
produced,  which  former  note  was  stamped 
by  the  bank  officer  at  the  time  with  a  certain 
stamp,  and  which  the  bookkeeper  of  the  bank 
testified  was  paid  upon  the  day  shown  by 
the  date  of  the  stamp.  It  was  also  shown 
that  the  stamp  was  one  :w,hlch,  according  to 
the  custom  of  the  bank,  was  put  npon  papers 
when  paid,  and  such  stamp  was  usea  on  no 
othftr  occasions.  The  paper  with  the  stamp 
upon  it  was  admitted  io  evidence,  and  the 


statement  of  the  witness  that  It  was  paid 
tbat  day  was  allowed  to  stand,  against  de- 
fendant's objection.  Technically  this  was  a 
conclusion  ot  the  witness,  aa  tt  was  based 
upon  the  fact  tbat  the  note  had  the  stamp 
upon  It,  and,  perhaps,  not  admisrtble.  But 
the  court  might  ivoperly  draw  the  same  con- 
closion from  the  document  and  stamp  which 
were  properly  admissible  as  a  part  of  the 
transaction  testified  to  by  the  plaintiff.  Ben- 
nett T.  Smith,  40  Mich.  212;  Smith  r.  Holmes, 
54  Mich.  105, 18  N.  W.  767.  We  cannot  hol<l 
the  eewT  fatal  without  concluding  that  the 
learned  circuit  judge  relied  upon  the  conclu- 
sion of  the  witness.  The  record  deariy  Im- 
plies that  the  paper  and  stamp  were  admltte<l 
upon  the  proper  theory,  and  that  the  findings 
of  the  court  were  based  npwi  his  own  dednc- 
tions,  and  not  upon  those  ot  the  witness, 
which  were  objected  to. 

4.  Whatever  may  be  the  role  of  law  as  to 
contribution  between  cosureties,  It  has  no  ap- 
plication to  a  case  where  the  parties  are  not 
cosureties.  The  court  found  that  plaintiff 
was  not  a  cosurety  with  James  Kennedy,  but 
that  he  indorsed  for  the  accommodation  of 
both  defendants,  which  he  might  lawfully  do. 
though  one  was  an  accommodation  maker  for 
the  othn-.  The  evidence  Is  sufficient  to  Justi- 
fy this  finding.  We  find  no  error  in  the  rec- 
ord, and  the  judgment  must  therefore  be  af- 
firmed. The  other  Justices  concurred. 


SOHULBINBERO  t.  UFPELUANN. 
(Supreme  Court  of  Hldiigan.  Sept.  27,  189S.) 
Landlord  and  Tenant— Li abilitt  fob  Rspaiki!. 

In  an  action  for  rent  under  a  lease  for 
one  year.  It  amwared  that  defendant  held  ovrr 
and  became  a  tenant  for  another  year,  but 
that  before  the  expiration  of  aach  year  he  sur- 
rendered the  premises,  and  that  plaintiff  enten-<l 
and  made  repairs  thereon.  SHd,  that  the  fa<.-t 
that  defendant  had  knowledge  ttiat  such  repairs 
were  being  made  does  not  amount  to  a  consent 
thereto  which  would  charge  him  for  the  rent 
of  the  unexpired  term  notwithstanding  plaio- 
tiff's  acceptance  of  the  snnender. 

Bmr  to  drcnlt  court,  Wayne  comity; 
Oeorffe  S.  Hosmer.  Jndg& 

Action  Ohariea  Schnlenberg  against 
Charies  A.  Uffelmann  for  rent  under  a  writ- 
ten tease.  Judgment  for  plaintiff,  and  de- 
fendant biiugs  error.  Reversed. 

Malcolm  McGregor,  for  appellant  Charles 
Flowers,  for  appellee. 

GRANT,  J.  Defendant  was  plaintiff's  ten- 
ant by  the  year  under  a  written  lease,  which 
terminated  May,  1802.  Defendant  held  over, 
and  thereby  became  tenant  for  another  year. 
He  occupied  until  some  time  In  Fetnuary- 
January  24th  ha  notified  plaintiff  that  he 
would  surrendtf  the  premises  February  Ist 
This  notice  was  given  upon  the  assumptJon 
that  his  tenancy  was  from  month  to  moatiL 
February  1st  plaintiff  notified  defendant  tbat 
he  should  hold  him  for  the  rrat  until  the  1st 
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Uay;  that  tie  would  endeavOT  to  rent  tbe 
mises  on  defendant's  mccoODt,  and  charge 
I  xritb  any  loas,  and  ebould  hold  him  re- 
nalble  for  damase  to  tbe  cellar  floor  by 
negllgoit  nae  of  the  earner  and  for  dam- 
to  tbe  drains  by  bis  failure  to  keep  them 
in.  Some  time  In  February  defendant  sent 
key  to  plaintiff.  Plaintiff  entered  upon 
premises  to  make  repairs.  Defendant  as- 
tnlned  that  be  was  liable  for  the  rent, 
claims  that  be  bou^t  GOO  barrels  of  vln- 
r,  Intradlng  to  take  possession  of  the 
[ding  and  store  tlie  vinegar  in  the  cellar, 
did  not  ask  for  the  key,  nor  notify 
Intlff  of  his  Intention  to  reoccupy.  He 
ms  that  be  went  to  the  building,  and 
n  the  street  saw  that  repairs  were  going 
and  that  In  conaequenee  the  building  waa 
uch  condition  as  to  be  unfit  for  occupancy, 
did  not  then  notify  plaintiff,  so  tbat  he 
;bt,  If  be  conld,  speedily  complete  the  re- 
rs,  and  have  the  building  ready  for  occn- 
,cy.  Plaintiff  brought  tUs  suit  for  tbe 
L  The  defense  was  that  plaintiff  bad  ac- 
ted  the  surrender  of  the  premises.  The 
B.  was  left  to  the  Jury  upon  tbat  theory 
le.  The  jury  found,  In  answer  to  a  ape- 
question,  that  the  plaintiff  did  not  enter 
1  tear  ont  the  floor  and  repair  the  wall 
bout  the  defendant's  ccmsent;  and  tlie 
ge  Instructed  tlie  jury  that  If  the  plaintiff 
ered  without  the  consent  of  tbe  defend- 
,  and  proceeded  to  make  the  repairs  In- 
slstmt  with  tbe  tenancy,  then  be  would 
discharged  from  psying  rent  The  sole 
sti<m  presented  by  this  record  Is  whether 
re  was  any  evidence  of  such  consent  on 
part  of  the  defmdant  No  express  as- 
t  la  daiaed.  and  we  fall  to  find  any  erl- 
ice  of  an  Implied  assent.  The  most  that 
I  be  claimed  Is  tbat  tbe  defendant  had 
>wledge  tbat  tbe  repairs  were  bdng  made. 
B  law  did  not  require  him  to  enter  a  pro- 
t,  nor  Is  be  chargeable  with  assent  from 
mere  fact  of  knowledge.  For  this  error 
case  most  be  rrrersed.  and  a  new  trial 
iered.   The  other  Justices  eoncurred. 


KOBOSKI  T.  GRAND  HAPIDS  &  I.  R. 
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ipreme  Court  of  Michigan.  Sept.  27,  1885.) 

NlOLIOIKCB  —  EVtDRSCa. 

1.  In  an  salon  for  personal  Injuries,  where 
!endant*«  negligence  was  allcRed  to  consist 
leaving  cars  uncoupled  on  a  side  track,  and 
■  evidence  ot  defendant's  trainmen  tliat  the 
■s  were  securely  coupled  wlien  left  on  the 
ck  waa  encontrBdicted.  and  the  onl7  evidence 
it  the  oua  were  left  uicoupled  was  the  mere 
-t  that  they  moved  away  from  the  others 
len  struck  by  a  train,  it  was  error  to  submit 
i  qneation  of  defendant's  nt^ligence  to  the 
ry. 

2,  Where  defendant  left  Ita  cars  securely 
uplcd  on  a  side  track  for  tht'  use  af  certain 
ensoes  whose  license  allowed  them  to  uu- 
nple  sach  cars  as  were  needed  for  immedl- 
B  Die  and  remoral,  defendant  won  not  bound 


to  antl<ripate  that  such  licensees  would  uncouple 
any  other  csra.  and  leave  them  atanding  on 

such  side  track. 

Error  to  circuit  court,  Kent  county;  Wil- 
liam £.  Grove,  Judge. 

Action  by  Boleslaus  Jakoboskl  against  the 
Grand  Bapids  &  Indiana  Railroad  Company 
for  personal  Injuriea-  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed. 

T,  J,  O'Brien  and  3.  H.  CampbeU.  for  ap- 
pelhint.  McBrlde  &  Ualcolm,  for  a^Uee. 

MONTGOAIKBIC,  J.  This  Is  an  actton  to 
reoovn  damages  for  an  injury  sustained  by 
the  phiintiff  on  tbe  15th  day  of  May.  1888 
The  testimony  In  the  case  shows  tbat  tbe 
plaintiff  was  at  the  time  three  yea»  and 
dffht  months  old,  and  tbat  In  the  afternoon 
of  tiiat  day  he  waa  nm  over  and  had  bis  leg 
injured  by  a  car  on  the  side  track  of  defend- 
ant's road  at  Grand' Rapids.  This  side  track 
«ctended  from  Bridge  street  to  Leonard 
street,  a  distance  of  about  one  mile.  Tbe 
streets  between  Bridge  and  I«oiutrd  are 
numbered  numerically  from  First  to  Twelfth. 
A  switch  extended  from  Seventh  street  to  a 
point  north  of  Eleventh  street.  It  Is  a  dis- 
puted question  as  to  whether  Ninth  street 
was  open.  If  It  is  to  be  deemed  a  public 
street  at  the  time,  the  Widdicomb  Furni- 
ture Factory  waa  altuated  at  tbe  intersec- 
tion of  this  street  with  the  defendant's  rail- 
way track.  Tenth  street  waa  not  open.  The 
furniture  ISactwy  stood  on  the  north  iride  of 
Ninth  street,  and  between  tbe  tracks  and  the 
mill  was  a  platform  npon  which  logs  were 
rolled  and  unloaded  from  the  cars.  North  of 
the  platform  was  a  private  driveway,  used 
in  connection  with  tbe  bo^ess  ot  tbe  mill, 
and  kept  open.  There  was  room  for  two 
cars  at  the  mill  platform,  and  between  the 
driveway  and  Bleventh  street  there  was 
room  for  fourteen  cars, and  north  of  Eleventh 
street  there  was  room  for  a  number  of  cars. 
Tbere  was  a  slight  down  grade  from  the 
nwth  towards  Ninth  street  Tbe  custom  was 
for  tbe  railway  employte,  when  placing  cars 
for  tbe  Widdicomb  Furniture  Company,  to 
place  two  cars  oppotito  the  mill  platform, 
anl  leave  the  balance,  If  any.  north  of  the 
driveway,  eo  as  to  keep  the  driveway  ofiea. 
The  mill  employes  wonld  then  unktad  tbe 
cars  left  at  the  platform,  and  move,  by  tbe 
use  of  a  pinch  bar,  another  ear  back  from 
those  situated  en  the  track  between  Blev«ith 
street  and  Ninths  On  the  oceaalon  In  qnee- 
tlw  tbe  mill  men  bad  unloaded  the  two  cars 
left  at  the  mlU  platform  by  the  company, 
had  pushed  them  down  south  of  Ninth  street, 
bad  moved  forward  to  the  mill  two  other 
cars  from  beyond  the  driveway,  and  had 
unloaded  the  sooth  one  ot  these,  the  norih 
one  being  partially  unloaded  at  the  time  of 
tbe  accident.  Tbe  switching  crew  of  defend- 
ant, having  occasion  to  move  tlie  cars  which 
bad  been  left  north  of  the  driveway  and  be- 
tween timt  and  Eleventh  street,  backed  the 
train  down  against  the  cars  standing  upon 
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the  tracb.  and  the  concussion  of  the  train 
with  the  standing  cars  started  backward 
three  of  the  cars  which  had  been  in  some 
manner  detached,  the  conpllng  pin  having 
been  removed  between  them  and  the  cars  to 
the  north  of  tbem. 

The  circuit  Judge  submitted  the  case  to  the 
Jury  upon  a  single  question  of  fact  He  said: 
"There  Is  but  one  question  of  fact  for  yon 
to  determine,  and  that  Is  whether  defendant 
was  negligent  in  the  uu:nner  alleged  In  the 
declaration.  I  told  you  what  the  claim  of 
the  plaintiff  was  In  that  regard,  that  the 
cars  were  left  In  an  unsecured  condition; 
and  I  told  you  that  the  claim  of  defendant 
was  that  they  were  properly  fastened,  and 
I  told  you  that,  If  they  were  properly  fas- 
tened by  the  defendant  then  the  defendant 
was  guilty  of  no  negligence.  I  should  have 
told  you,  and  I  now  do,  that  between  these 
two  theories  the  burden  of  proof  rests  upon 
I  he  plalnt'ff  to  maintain  his  case."  &Ir.  Camp- 
bell then  said:  "In  regard  to  this  question, 
your  honor,  of  the  way  the  cars  were  left, 
as  I  understand  the  record,  there  is  not  any 
cTideuce  disputing  the  testimony  of  the 
ti-alumen  that  they  left  them  coupled."  The 
Court:  "Well,  I  suppose  that  Is  true,  Mr. 
Campbell.  You  have  adduced  testimony  to 
show  that  they  were  left  In  a  secure  con- 
dition, and  that,  when  you  came  to  shunt  In 
the  other  cars.  It  was  found  that  they  had 
been  released,  the  brakes  released,  and  the 
<-oui)]|ng  pins  taken  out.  There  is  no  evi- 
dence as  to  who  took  them  out.  There  Is  no 
evidence  that  they  were  not  left  in  that  se- 
cure condition."  Mr.  Campbell :  "Whether 
we  are  not  entitled  to  an  Instruction  on  that 
point,  that  that  Is  a  point  established,  that 
they  were  so  left?"  The  Oonrt;  "I  will  leave 
the  matter  to  the  Jury,  who  are  the  Judfres 
of  the  credibility  of  the  testimony.  Unless 
they  see  some  very  good  reason,  from  all 
the  facts  and  clrcumstance8  developed  by 
the  testimony  In  the  case,  to  discredit  the 
testimony  of  defendant's  witnesses  that  the 
cars  were  left  In  that  secure  condition,  they 
ought  to  be  governed  by  the  testimony." 

In  this  court  counsel  for  plaintiff  has  fail- 
ed to  point  out  any  testimony  tending  to 
show  that  these  cars  were  left  uncoupled  In 
the  forenoon,  except  the  bare  fact  that  they 
moved  backward  when  the  train  was  moved 
against  them  from  the  nwth.  If  there  were 
room  for  any  just  Inference  sustaining  the 
plaintiff's  theory  that  the  cars  were  left  un- 
coupled In  the  fovenoon,  there  would  be  a  ques- 
tion for  the  Jury.  But  we  think,  in  view  of 
the  undisputed  testimony  as  to  how  this  train 
was  handled  In  the  forenoon,  taken  in  con- 
nection with  the  testimony  of  the  trainmen, 
there  is  not  the  subtest  room  for  any  such 
inference,  and  It  is  imi>ossibIe  to  conceive 
upon  what  n  Jury  could  base  a  verdict  In 
favor  of  the  plaintiff  upon  this  ground.  The 
lestlmouy  shows  that,  lu  the  forenoon  of 


the  day  In  question,  the  same  crew  that  did 
the  switching  in  the  afternoon  went  to  the- 
south  end  of  the  track,  and  took  empty  car» 
out  of  the  south  end  of  that  track,  and  then 
went  to  the  north  end,  and  shoved  the  cars 
down  to  the  mill.  They  then  moved  the  train 
northward,  left  lloi-12cars  between  the  drive- 
way and  Eleventh  street,  moved  the  balance 
of  the  tialn  forward,  leaving  an  opening  at 
EUeveoth  street,  and  left  the  remainder  of  the- 
cars  north  of  Eleventh  street.  Not  only  did 
the  trainmen  swear  that  these  cars  were- 
coupled,  but,  from  the  manner  in  which  the- 
operation  was  carried  on,  it  Is  apparent  that 
It  was  a  physical  ImiKtBslbllity  to  move  the- 
train  forward  so  as  tu  clear  the  driveway, 
and  leave  the  cars  between  the  diiveway- 
and  Eleventh  street,  unless  they  were 
coupled.  When  they  came  back  lu  the  after- 
noon to  do  the  switching,  the  cars  having: 
been  upon  the  private  grounds  of  the  rail- 
road company,  and  left  in  this  secure  con- 
dition, they  had  no  i*eaBon  to  apprehend  thai 
they  were  not  attached.  The  testimony  of 
defendant's  witnesses  was  entirely  unlm- 
peached,  and  we  think  the  Jury  should  not 
have  been  permitted  to  disregard  and  set 
aside  the  only  testimony  upon  the  point. 
See  Apsey  v.  Railroad  Co.,  83  Mich.  433,  4T 
N.  W.  319;  Byles  v.  Golden  Tp.,  52  Mich. 
612,  18  N.  W.  388;  Lange  v.  Parley,  4T 
Mich.  352,  11  N.  W.  193;  Corbett  v.  Spencer. 
ca  Mich.  731,  30  N.  W.  385;  Druse  v.  Wheel- 
er, 20  Mich.  189;  Hunt  t.  Order,  etc.,  W 
Mich.  671,  31  N.  W.  576;  Bank  v.  Olney.  «S 
.Mich.  58,  29  N.  W.  513:  QlUett  v.  Knowlep. 
97  Mich.  77.  56  N.  W.  218. 

It  Is  contended  that  as  the  mill  employ^ 
were  expected  to  run  cars  down  from  ncroMi 
the  driveway,  south,  they  must  be  treated 
as  licensees  of  the  company,  and  that  de- 
fendant was  bound  to  anticipate  that  they 
would  uncouple  cars.  It  is  perhaps  snfficlenl 
to  say  that  this  theory  was  not  submitted  t» 
the  Jury,  and  that  the  verdict  was  not  Imwif 
upon  any  such  view.  But,  furtbermorp.  this 
'license  did  not  authorize  the  mill  men  to  un- 
couple any  except  such  cars  at  the  south  euil 
of  the  detached  train  as  they  bad  occasion 
at  once  to  run  down.  It  is  apparent  from 
the  circumstances  of  the  accident  tliat  ther*« 
was  no  danger  from  cars  which  hnd  l>e«>u 
removed,  but  only  from  a  collision  with  au 
uncoupled  car  which  was  lu  contact  with  tbi- 
traln,  so  that  the  concuralon  would  start 
the  car  southward  on  the  down  grade.  A.-* 
soon  as  the  coupling  with  the  cars  was  made, 
at  the  first  attempt,  In  the  afternoon.  It  Bhows- 
that.  had  all  the  cars  been  attached  together 
as  they  were  left  In  the  forenoon,  they  coold 
not  have  come  In  contact  with  anything  be- 
yond the  driveway,  as  they  would  have  bew 
under  the  complete  control  ot  the  engineer. 

The  Judgment  must  be  leversed.  wtth  costs, 
and  a  new  trial  ordered.  The  other  Jnatkea- 
I  concnrred. 
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FULLER  et       T.  BWENSBBRO  et  al. 
<8Qt>reme  Gonrt  of  Michigan.    Sept  26,  18B5.) 

adtbhss  Possbssion'— Tbnanot  in  Comuon. 
Where  one  of  two  tenants  In  common 
qoitdaimed  the  entire  lot  to  parties  from  whom 
it  aoccessiTely  passed  to  many  others,  and  who 
went  into  posaesalon,  erected  improTements, 
paid  taxes,  and  remained  there  for  So  years  be- 
fore plaintiffs  asserted  any  interest  therein,  or 
demanded  partition  thereof,  and  no  action  was 
brongbt  nntil  9  years  after  said  demand  for 
partition,  the  oriirinal  entry  and  suhsequent  pos- 
session were  so  adrerse  as  to  perfect  defend- 
ant's title  as  agftlnst  the  other  tenant  In  eom- 
mon  and  his  granteea. 

Appeal  from  drcdlt  court,  Kent  eoiiiity,  In 
chancery;  Allen  O.  Adslt.  Judge. 

BUI  for  partition  by  Phlto  C.  Fnllor  and 
others  against  CJonrad  G.  Bwensberg  and  oth- 
ers. There  was  a  docree  for  defendants,  and 
complainants  appeal.  Affirmed. 

Sweet,  Perkins  &  Judklns,  for  appellanta. 
M.  H.  Walker  (Taggart,  Wolcott  &  Oanson 
of  counsel),  tor  appellees. 

McGRATH,  a  J.  This  1>  a  bill,  filed  In 
1891,  for  partition  of  two  portlcms  of  mill 
lot  D  in  the  city  of  Grand  Rapids.  The  fol- 
lowing sketch  of  a  part  of  the  K&it  plat  will 
aid  In  an  nndentandlng  ot  tibe  sltnatitm: 


The  westerly  terminus  of  Bridse  street,  as 
dedicated,  was  Canal  street  The  "Bridge 
Street  Bridge,"  bo  called,  was  constructed  In 
lfiS2  by  a  private  COTporatlon.  Its  approach 
was  upon  lot  D,  nnder  a  lease  from  the  own- 
ers of  that  lot  The  grant  was  of  a  parcel  66 
feet  in  width,  but  the  bridge  Itself  was  from 
33  to  38  feet  in  width.  The  city  aftn^ards 
aoqnlred  all  Interest  in  the  bridge.  In  1872 
or  1873,  an  abutment  was  erected  at  a  point 
on  a  line  with  the  west  wall  of  the  flouring 
mill  hereinafter  referred  to.  Since  the  dty 
acquired  title,  the  bridge  has  been  widened. 
The  land  in  controversy  consists  of  a  strip 
about  16  feet  wide  at  the  canal  and  9  feet 
wide  at  the  dock  Hue.  It  Is  conceded  that 
complainants  and  defendants  are  owners  as 
tenflDts  in  common  ot  that  portion  of  lot  D 


lying  south  of  the  bridge,  but  defendants 
claim  title 'to  the  strip  lying  north  of  the 
north  line  of  the  bridge  by  adverse  posses- 
sion since  li^Z.  In  1863.  Daniel  Ball  and 
Charles  H.  Carroll  were  owners  In  commou 
of  said  lot  D.  Ball  was  the  owner  of  lot  C, 
and  in  February,  1863,  he  conveyed  bj-  quit- 
claim deed  to  one  Latimer  "all  those  por- 
tlfms  of  lots  G  &  D  lyingi  north  of  and  adjoin- 
ing the  Bridge  street  bridge,  and  south  of  the 
old  salt  well  lot,  •  •  excepting  and  re- 
serving all  riparian  rights  in  Grand  River, 
or  in  the  bed  thereof,  lying  west  of  and  ad- 
jacent to  said  premise."  In  February,  18G4, 
Ball  conveyed  by  warranty  deed  to  one  Nich- 
ols, **aU  of  bis  title  and  intei-est"  in-  lot  D, 
warranting  and  defending  the  same,  "except 
the  right  to  draw  water  and  the  water  rights 
and  riparian  rights  in  and  to  Grand  Rapids." 
Latimer,  in  1803  and  1864,  by  separate  deeds, 
conveyed  to  each  of  the  following  named  per- 
sons, George  H.  White,  John  B.  Moon,  A.  W. 
Pelton,  and  John  Mangold,  "an  undivided  one- 
fourth  of  all  of  lot  D  lying  north  of  Bridge 
street  bridge,"  and  other  lands.  The  deed 
to  White  was  a  warranty;  the  other  three 
deeds  excepted  lot  D  from  the  warranty. 
Each  of  these  deeds  contained  the  following: 
"It  Is  Intmded  by  this  deed  to  convey  one- 
fourth  of  all  of  the  lots,  pieces,  and  parcels  of 
land  described  in  and  conveyed  by  a  deed,'" 
and  then  follows  an  enumeration  of  fivedeedSr 
one  of  which  is  the  deed  from  Ball  to  Lati- 
mer. White.  In  1866,  conveyed  by  warrantr 
deed  to  Moon,  and  Petton,  in  1804,  couveyeU 
by  warranty  deed  to  Mangold.  Mangold  and 
Moon,  in  1867,  by  warranty  deed  conveyed  the 
i  undivided  one-third  to  Gary  and  Collins.  In 
j  1868,  Mangold,  by  warranty  deed,  ctmveyeil 
an  undivided  one-third  to  Gary  and  Collins. 
In  1871,  Gary  and  Collins  conveyed  by  war- 
ranty deed  an  undivided  one-sixth  to  Barnes. 
Moon  died  testate  In  1869.  under  his  wllf. 
Mary  Moon  took  an  undivided  one-sixth,  IM- 
lle  E,  Mangold  an  undivided  one-twelfth,  and 
Georglana  Moon  an  undivided  one-twelfth. 
Collins,  in  1873,  conveyed  to  the  Carys  by 
warranty  deed  an  undivided  one-f omth.  The 
Carys,  in  1875,  conveyed  by  warranty  deed  an 
undivided  one-sixth  to  Barnes.  So  that  in 
1875  Mary  (Moon)  Shiver  owned  an  undivided 
one-sixth,  LlUie  C.  (Mangold)  Manley  an  un- 
divided one-twelfth,  Georglana  Moon  an  nn- 
dlvld^  one-twelfth,  Jacob  Barnes  an  irndl- 
Tided  one-third,  and  A.  X.  Gary  an  undivided 
one-third.  In  1881,  Shiver,  Manley,  and  Moon 
conveyed  by  warranty  deed  their  undivided 
one-third  to  def^dants,  and  Barnes  and  Gary 
in  the  same  year,  by  circuit  conrt  commis- 
sionw's  deed,  conveyed  their  undivided  two- 
thirds  to  the  Grand  Rapids  Savings  Bank, 
which  bank  conveyed  by  warranty  deed  to  de- 
fendants. Isaac  Nlcbc^a,  in  1867,  quitclaimed 
the  midivlded  one-fourth  of  lot  D  to  Nay- 
smith.  Naysmith,  in  1878,  quitclaimed  the- 
nndlvlded  one-half  of  lot  D  south  of  Bridge 
street  to  Sarah  Nlchohi,  and  in  1888  the  title 
to  this  undivided  half  of  that  portion  of  lot 
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D  lying  south  of  Bridso  street  reached  de- 
fendants. Complainants  trace  their  title  to 
the  undivided  mie-half  of  the  entire  lot  from 
OuTolL  Their  immediate  grantor  was  Cor- 
nelia Q.  FnUer,  who  acquired  her  title  In 
1868,  at  which  time  she  was  a  resident  of 
Orand  Baplds,  and  has  since  continued  to  re- 
side in  that  city.  Complainants  acquired  their 
title  In  1879,  at  which  time  they  were  resi- 
dents of  Grand  Rapids,  and  have  since  con- 
tinued to  reside  tiiere. 

It  Is  clear  from  this  record  that  In  1862 
and  1863  a  flouring  mill,  to  be  operated  by 
water  power,  was  built  upon  lot  C,  and  the 
same  has  been  operated  continuously  since 
that  time;  that  the  southeast  comer  of  the 
mill  was  less  than  15  feet  north  of  the  north 
line  of  lot  D;  that  the  chute  Into  which  the 
grain  was  delivered  to  the  mill  was  located 
on  the  southerly  aide  of  the  mill;  that  the 
office  was  located  In  the  southwest  comer  of 
the  mill;  that  as  early  as  1873  a  brick  ofBce, 
two  stories  above  ground,  bavlng  a  south 
frontage  of  20  feet,  and  connecting  with  the 
mill,  was  built  at  the  southwest  comer  of  the 
mill;  that  the  front  of  this  office  encroached 
upon  the  60  feet  devoted  to  bridge  purposes; 
that  the  abutments  of  the  present  bridge 
were  constructed  In  1872  or  1873,  and  the 
footings  thereto  extended  north  of  the  north 
line  of  the  66  feet  aforesaid;  that  when  the 
bridge  was  widened,  and  when  these  abut- 
ments were  constructed,  the  consent  of  de- 
fendants' grantors  was  first  obtained;  that 
when  the  mill  was  built  the  space  between 
the  mill  and  the  roadway  was  partially  filled 
In  by  defendants'  grantors,  and  when  the 
office  was  built  further  filling  was  done,  and 
for  a  number  of  years  prior  to  the  commence- 
ment of  these  proceedings  the  whole  space 
had  been  filled  In  to  a  level  with  the  bridge 
floor;  that  when  the  mill  was  buOt  a  plank 
way  was  constructed  from  the  bridge  at  a 
point  directly  south  of  the  office  to  the  mill, 
and  along  the  south  side  of  the  mill;  and 
said  planking  extended  south  so  as  to  cover 
all  of  the  strip  in  controversy;  that  the  en- 
tire portion  of  lot  D  In  question  has  been 
since  1863  used  In  conntK'tlon  with  the  opera- 
tion of  said  mill,  and  as  an  approach  thereto; 
that  In  said  space  lumber  has  been  piled, 
wagons  have  been  stored,  and  teams  hitched 
from  time  to  time  during  the  entire  period; 
that  defendants  and  their  grantors  have,  from 
time  to  time  excluded  other  peraons  from 
said  premises;  that  since  1863  the  taxes  upon 
"all  of  lot  0  lying  four  feet  south  of  flouring 
mill  and  all  of  lot  D  lying  north  of  Bridge 
street"  have  been  assessed  to  and  paid  by 
defendants  or  their  grantors;  that  during  the 
same  period  the  taxes  upon  one  undivided 
half  of  that  portion  of  lot  D  lying  south  of 
the  bridge,  have  been  assessed  to  and  paid 
by  complainants  or  their  grantors,  and  the 
taxes  upon  the  other  undivided  half  have 
been  assessed  to  and  paid  by  defendants  or 
their  grantors;  that  the  Insuiuce  upon  the 
office  building  has  been  always  taken  oat  In 


the  name  of  defendants  or  thebr  grantors; 
that  from  and  Including  Latimer  all  of  the 
grantees  of  undivided  parts  of  the  land  in 
question  were,  during  their  b<Adlng8,  Interest- 
ed In  operating  the  flouring  mill  aforesaid: 
that  defendants  and  their  grantors,  atnce  the 
conveyance  from  Ball,  have  entered  into 
possession  of  said  premises,  and  occupied  the 
same,  claiming  to  own  the  oitlre  Interest  in 
the  said  land  In  dispute. 

The  rules  respecting  the  acqolsltlon  of  title 
by  adverse  possession  a»  against  a  ootenant 
have  been  fully  discussed  by  this  court  in 
numerous  cases.  Dnbols  v.  Campau,  28  HIch. 
304;  Campau  r.  Dubois,  SO  Mich.  274;  Sands 
V.  Davis,  40  Mich.  14;  Campau  v.  Campau. 
44  Mich.  34,  6  N.  W.  1002;  Id^  4fi  Micb.  368. 
8  N.  W.  85;  Hlghstone  T.  Burdette.  54  Uicb. 
332,  20  N.  W.  04;  Id.,  61  Mlcb.  116,  27  N.  W. 
852;  Cook  T.  Clinton.  64  Mlcb.  313,  81  N.  W. 
317;  Fenton  v.  Miller,  04  Mlcb.  215.  63  N.  W. 
957;  Plerson  v.  Conley,  95  Mteh.  619,  55  N. 
W.  387;  Watklns  v.  Oreen  (Mich.)  60  N.  W. 
46.  In  Dubois  t.  Campau,  28  Mich.  304.  the 
record  was  silent  as  to  any  acta  or  declara- 
tlona  accompanying  the  entry.  The  trial 
court  Instructed  tbe  Jury  that  If  tbey  found 
'*that  Joseph  Campau  had  occupied  the  proi>- 
erty  for  more  than  twen^  years*  without 
any  claim  by  the  plaintiffs  or  their  ancestors 
to  a  share  of  the  rents  and  profits,  and  with- 
out actual  acknowledgment  of  tbe  rights  of 
the  plaintiffs  or  their  ancestors,  and  with  the 
knowledge  of  the  latter,  then  they  were  w.nr- 
ranted  In  pi'esumlng  anything  In  support  of 
defendants'  title,  and  they  may  presume 
either  an  actual  ouster  of  the  plaintiffs  and 
their  ancestors  by  Joseph  Campau.  or  a  con- 
voyauce  by  them  to  Joseph  Cami>au.  Josepli 
Oampan  being  In  possession,  he  and  his  heirs 
are  presumed  to  have  had  a  good  title,  niid 
tbe  burden  of  proof  is  upon  the  plaintiffs  to 
show  title  in  themselves."  This  Instruction 
was  approved,  and  the  Judgment  affirmed.  Mr. 
Justice  Campbell,  with  whom  Mr.  Justice 
Graves  concurred,  held  that  upon  such  facts 
the  inference  or  presumption  of  title  wa5 
one  of  law,  while  Mr.  Justice  Christlancy 
bold  it  to  be  one  of  fact  for  the  Jury.  Mr 
Justice  Cooley  concurred  with  Mr.  Chris- 
tlancy, but  assented  to  the  affirmance  of  the 
Judgment  upon  the  ground  that  under  any 
charge  that  could  have  been  properly  given 
in  the  case  the  Jury  should  have  returned  the 
verdict  which  tbey  did,  and  tluit  any  different 
verdict  should  have  been  set  aside  as  un- 
warranted. In  Campau  v.  Dubois  It  was 
held  that:  "Where  one  of  several  heirs  had 
taken  exclusive  possession  of  land  to  which 
all  were  entitled  as  tenants  In  common,  and 
had  Improved  It  without  Interference  from 
the  others,  though  they  lived  in  the  imme- 
diate neighborhood,  and  no  possessory  actioo 
was  brought  by  them  or  by  tbeir  heirs  or 
representatives  for  more  than  twenty-fire 
years  after  their  death.  It  was  bdd  that  no 
possession  could  property  be  found  that  was 
not  adveoe  and  exduaive  within  tbe  sut- 
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utory  period  of  limitation,  and  that  there 
could  be  no  recovery  in  the  right  of  the  ex- 
cluded parties."  In  Sands  v.  Davis,  40 
Mich.  14,  Sands  entered  under  a  Quitclaim 
deed  from  Flier,  claiming  the  entire  title, 
and  it  was  held  that  he  owed  no  duty  to  the 
other  tenants.  In  Hlghstone  v.  Burdette  the 
court  woTild  seem  to  have  observed  the  rule 
as  contended  for  by  Mr.  Ghrlstlancy  In  Du- 
bois V.  Gamiwii.  The  present  case  is  here 
on  appeal  from  a  chancery  decree.  Here 
there  was  an  entry  under  a  deed  which  pur- 
ported to  convey  the  entire,  estate.  The  deed 
Is  supplemented  by  testimony  clearly  tending 
to  show  that  the  entry  was  under  a  claim  of 
ownership  of  the  whole  property;  that  de- 
fendants' grantors  bought,  and  Intended  to 
buy.  the  entire  interest;  that  this  claim  of 
ouster  and  adverse  possession  had  been  con- 
sistently maintained  from  1863  to  the  com- 
mencement of  this  suit;  tliat  until  18S4 
neither  compiainauts  nor  their  grantors  ever 
asserted  any  claim  to  any  Interest  In  the 
premises,  and  after  that  time  nine  years 
elapsed  before  any  proceedings  were  insti- 
tuted; that  prior  to  1876,^  date  beyond  the 
statutory  period,— not  only  had  Latimer  en- 
tered, but  White,  Moon,  Pelton,  and  Man- 
gold entered;  Pelton  and  White  retired;  the 
Carys  and  GolllnB  and  Barnes  acquired  tn- 
tcrests  and  entered  upon  the  premises,  and 
all  these  parties  entered  under  conveyances 
givmg  them,  with  the  parties  in  actual  pos- 
session, the  entire  estate.  The  quo  animo  of 
the  original  entry  and  of  these  subsequent 
entries  does  not  depend  alone  upon  the  con- 
veyances.   The  fact  is  not  disputed. 

Complnlnants  Insist  that  a  quitclaim  deed 
cannot  operate  as  an  ouster,  citing  Woods  v. 
Banks,  14  N.  H.  Ill;  Hume  v.  Long,  53  Iowa, 
2J>»,  5  N.  W.  193;  and  Packard  v.  Johnson,  57 
Cul.  180.  In  each  of  these  casee,  however, 
the  conveyance  was  simply  of  all  the  gran- 
tor's right,  title,  and  interest,  and  it  was  held 
that  a  deed  could  not  be  even  ct^or  of  title 
beyond  what  it  purports  to  convey;  that 
these  deeds  were  merely  releases  of  the  in- 
terest oi:  the  grantors,  and  that  no  ouster  of 
the  true  owner  would  ari^e.    An  ouster  need 
not  necessarily  be  predicated  upon  a  deed 
from  a  cotenant.    One  coteuant  may  oust  an- 
other in  the  absence  of  any  conveyance  ex- 
cept that  which  creates  the  cotenancy.  The 
ooster  must,  In  such  case,  arise  from  other 
acta    Defendants  must  show  acts  equiva- 
lent to  a  denial  of  the  rights  of  the  coieu- 
ants.    The  deed  is  evidence  of  a  claim  to  the 
entire  premises,  of  the  character  of  the  en- 
try, and  of  the  possession  under  it.  It  can- 
not be  said  to  be  any  the  less  notice  because 
not  a  warranty.    Conceding  that  the  receipt 
of  a  quitclaim  deed  puts  the  grantee  upon  In- 
quiry, it  does  not  follow  that  defendants'  gran- 
tors did  make  inqniry,  or  that  they  did  not 
rely  upon  the  deed  as  a  conveyance  of  the  en- 
tire estate,  or  that  they  did  not  Intend  to 
claim  title  to  the  whole.  If  tlie  question  of 
good  faith  shonld  be  considered,  It  is  to  be  de- 
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termlned  from  all  the  facts.  There  Is  noth- 
ing in  this  record  npm  which  au  inference 
of  bad  faith  may  be  predicated.  Many  of 
the  authorities  hold  that  an  entry  under  a 
conveyance  which  purports  to  convey  the  eu- 
tirety  Is  equivalent  to  au  express  declaration 
on  the  part  of  the  grantee  that  he  entfis 
claiming  the  whole  to  himself,  and  is  such  a 
disseisin  as  sets  the  statute  in  motion  in  fa- 
vor of  the  grantee.  Freem,  Coten.  §  '22-i;  11 
Am.  &  Eng.  Enc.  Law,  1114.  Other  authori- 
ties hold  that  the  statute  does  not  begin  to 
run  until  the  cotenant  has  had  notice  or 
knowledge  of  the  ouster.  3  Shars.  &  B.  Lead. 
Cos.  Real  Prop.  121.  But  it  is  not  necessary 
that  actual  notice  be  shown  or  brought  home 
to  the  cotenant  It  Is  said  in  Packard  v. 
Johnson,  57  Cal.  180.  that  plalutifC  was  oust- 
ed from  tbe  point  of  time  when  he  became 
aware  of  such  claim,  or  (at  the  very  least) 
from  the  time  when,  as  a  prudent  man,  rea- 
sonably attentive  to  his  own  Interests,  he 
ought  to  have  known  that  his  cotenant  as- 
serted an  exclusive  right  to  the  hind.  Which- 
ever rule  is  applied,  the  full  statutory  period 
has  run  against  complainants,  for  it  must  be 
conceded  that  before  tbe  expiration  of  the  15 
years  a  prudent  man,  reasonably  attentive  to 
his  own  interests,  ought  to  have  discovered 
that  defendants'  grantors  had  asserted  an  ex* 
elusive  right  to  this  parcel  of  laud. 

The  facts  of  this  cojse  bring  it  clearly  with- 
in the  rule  contended  for  by  Mr.  Christiancy 
in  Dubois  T.  CampaiL  The  original  entry  is 
Bhowu  to  have  been  adverse.  The  Intent 
with  which  the  entry  was  made  Is  shown  as 
a  matter  of  fact.  Tlie  delay  or  acquiescence 
has  been  for  13  years  more  than  that  re- 
quired by  the  statute  of  limitations.  The 
cases  of  Cummings  v.  Wyman,  10  Mass.  4ti4, 
and  Blekai-d  v.  Itickard,  13  Pick.  251,  are 
cited  in  that  case  by  Mr.  Justice  Campbell. 
Both  were  partition  cases.  Mr.  Christiancy, 
in  commenting  upon  tijem,  says:  "The  court 
considered  the  case  [Cummings  v.  Wyman] 
upon  the  evidence  returned,  and  confirmed 
the  finding.  The  evidence  was  direct  and 
positive  of  facts  which  of  themselves  consti- 
tuted an  ouster  long  prior  to  the  statute 
period,  and  showed  afflrmatively  that  the 
possession  was  adverse,  and  there  was  no 
evidence  of  an  opposite  tendency.  And  the 
remaric  of  the  court  that  if  the  case  bad 
been  submitted  to  a  jury,  and  they  had  found 
the  other  way,  the  verdict  would  have  Ijeeu 
set  aside  (though  unnecessary,  and  by  way 
of  iliustration),  was  well  founded.  But,  au 
actual  ouster  and  adverse  possession  being  af- 
firmatively shown  by  direct  evidence,  with- 
out any  evidence  to  the  contrary,  there  was 
no  room  for  and  no  need  of  any  presump- 
tiou;  and  all  that  is  said  upon  that  point  is 
a  mere  dictum.  The  court,  however,  express- 
ly treats  the  presumption  as  one  of  fact,  not 
of  law,  so  that  the  case  as  well  as  tbe  dictum 
is  directly  opposed  to  the  doctrine  for  which 
it  is  cited  here.  Rii-kard  v.  Uickard  also  ex- 
pressly holds  the  presumption  to  be  one  of 
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fact,  to  be  found  by  the  Jary  from  tbe  ert- 
dence.  But  It  Is  remained:  'It  is  well  set- 
tled that  a  long,  exclusire,  and  unlnteiTtpt- 
ed  posaessloD  by  one  without  any  possession 
or  claim  of  profits  by  the  other,  is  evidence 
from  whlcli  a  jury  may  and  ought  to  Infer  an 
actual  ouster.'  The  case  was  a  petition  for  a 
partition,  where  the  court,  like  a  Jury,  con- 
sidered It  upon  the  weight  of  the  evidfflice, 
and  found,  as  any  sensible  jury  must  have 
found  from  so  long  a  period  of  exclusive  pos- 
session under  a  claim  of  the  whole  title 
(which  was  there  shown),  that  the  possession 
was  adverse.  And  If  a  jury  In  such  a  case, 
and  upon  such  evidence,  bad  found  otherwise, 
I  should  have  held  without  hesitation  that  the 
verdict  ougiit  to  be  set  aside  as  against  evi- 
dence." 

It  is  urged,  that  a  conveyance  by  a  tenant 
In  common  of  a  specific  part  of  tbe  common 
property  to  a  stranger  can  liave  no  legal  ef- 
fect, or  operate  to  the  prejudice  of  a  coten- 
ant.  That  rule  has  no  application  to  the  sit- 
uatlOD  here.  The  conveyance  here  did  not 
attempt  to  carve  out  a  specific  parcel  from  a 
large  parcel  The  bill  alleges  that  lot  D  had 
been  divided  into  two  separate  and  distinct 
parcels,  one  lying  north  and  the  other  south 
of  Bridge  street.  There  was  some  testimony 
tending  to  show  that  this  strip  of  land  was 
used  by  persons  other  than  defendants,  to 
gain  access  to  mills  located  north  of  the  mill 
operated  by  defendants.  But  the  question  is 
an  open  one,  upon  this  record,  as  to  whether, 
according  to  the  original  dedication,  Mill 
street  did  not  extend  to  the  south  line  of  lot 
C,  and  whether  a  right  of  way  has  not  been 
acquired  by  prescription  along  the  Hue  of 
Mill  street  extended;  but  a  detenu i nation  of 
those  'juestions  is  umiecessary.  It  Is  clear 
that  any  use  of  this  strip  west  of  Mill  street, 
at  least,  by  persons  other  than  defendants, 
and  the  persons  having  business  with  them, 
has  been  a  permissive  use,  and  in  recognition  i 
of  defendants'  claim  of  ownei-sbip.  There 
can  be' no  question  concerning  defendants" 
possession.  The  office  built  by  defendants' 
grantors  In  1873  encroached  upon  the  GQ  feet 
gi-anted  to  the  bridpe  company.  It  was  held 
in  Campau  v.  Campau,  supra,  that  the  pos- 
session of  an  occupant  is  coextensive  with 
his  claim  and  color  of  title.  If  In  possession 
of  a  part  under  color  of  title  to  the  whole 
tract,  his  constructive  possession  extends  to 
the  whole.  There  is  no  question  but  that 
the  possession  of  the  office  was  notorious  and 
exclusive.  The  decree  Is  affirmed,  with  costs 
to  defendants.  The  other  justices  concurred. 


LIGGETT  SPRING  &  AXLE  CO.  v.  MICHI- 
GAN BUGGY  CO. 

(Supreme  Court  of  Michigan.   Sept  27, 
CoKTiuOTB— Bkeach— Reooupuevt — Pludiitsb  — 
BviDBiTce — Damaoes. 
1.  In  an  action  on  a  contract  for  the  pur- 
chase of  carriage  axles,  a  notice  by  defendant 


of  recoupment  of  damages  which  alleges  that 

defendant  made  a  icreat  number  of  contracts 
for  buggiea  aud  carriages  relyiog  on  plaintifTi 
contract  to  furnish  the  axles,  and  that  by  m- 
8on  of  plaintiff's  failure  defendant  was  damage-] 
in  a  certniu  amount,  and  farther  alle^ng  dam- 
ages suffered  by  reason  of  loss  of  time  of  em- 
ployte  in  waiting  for  such  axles,  ia  suffidentlT 
specific. 

2.  In  an  action  on  a  contract  for  the  pur- 
ohnse  of  carriage  axles  which  failed  to  describe 
tile  axlea.  and  provided  that  i^pi'cificationa  sboi^I  I 
be  furnished  in  the  future,  evidence  of  conversa- 
tions by  the  parties  at  the  time  the  contnot 
was  made  is  admissible  to  show  tbe  descriptiuD 
of  the  axles  contracted  for. 

3.  In  an  action  on  such  contract,  letters 
written  by  the  parties  after  its  execution,  aud 
providing  that  the  axlei  should  be  set  at  tbe 
collnr.  and  stinped  to  a  certain  form,  are  ad- 
missible to  mollify  the  contract. 

4.  In  nn  action  on  a  contract  for  the  pur- 
chase of  cerringe  axlea,  where  a  reconpment  of 
damages  was  claimed  by  reason  of  plniiitilTs 
failure  to  deliver  the  axlca  as  agreed,  where!>y 
defendant  lost  the  orofits  from  contracts  for 
carriages  made  on  the  faith  of  plaintiff's  prom- 
ise to  deliver,  the  measure  of  defendant's  dam- 
ages is  limited  to  such  orders  for  carriages  at* 
defendant  actually  received  and  was  not  able 
to  fill  by  reason  of  plaintiff's  default 

Error  to  circuit  court,  Kalamazoo  county: 
Geoi^e  M.  Buck.  Judge. 

Action  I^  the  Liggett  Spring  &  Axle  Com- 
pany against  the  Michigan  Buggy  Company 
on  a  contract.  Judgment  for  def^idant,  and 
plalntilT  brings  error.  Affirmed. 

Osborn,  Mills  &  Master,  for  appellant. 
Boudeman  &  Adams,  for  appellee. 

I-.OXG,  J.  The  defendant  Is  engaged  In 
the  mauufacture  of  vehicles  of  various  kind* 
at  Kalamazoo,  this  state.  It  employs  a  great 
number  of  men,  and  keeps  constantly  on  tbo 
road  a  large  number  of  salesmen.  It  also 
has  a  branch  salesroom  at  St.  Paul,  Minn  , 
and  many  salesmen  are  sent  out  from  that 
point.  It  has  no  facilities  for  making  axles, 
but  purchases  them  from  manufacturers. 
Prior  to  September  17,  1892,  it  had  purcliase-l 
Its  axles  from  the  Sheldon  Axle  Compony,  of 
Wllkesbarre,  Pa.  Many  of  these  axles  were 
made  from  special  patterns,  to  be  used  on 
special  styles  of  vehicles,  and  it  was  not 
possible  to  use  any  other  on  buggies  and  car- 
riages so  made.  These  styles  had  become 
staple  In  the  business.  In  September.  1892. 
a  representative  of  the  plaintiflf  company  call- 
ed upon  the  defendant,  and  solicited  its  trade; 
and  a  contract  was  entered  Into  by  which  the 
defendant  agreed  to  purchase  from  plaintiff 
all  the  axles  It  was  to  use  lu  its  business  up 
to  10,000  sets.  In  the  contract  It  was  speci- 
fied: "Axles  guarantied  to  interchange  with 
samples  sent  of  Sheldon's  axles."  Mr.  Lay. 
the  secretary  of  the  defendant  company,  tes- 
tified, under  objection,  to  the  arrangemeut 
with  plaintiff's  agent,  as  follows:  "I  told 
Mr.  Black  that  it  meant  a  good  deal  to  us  to 
make  a  change  of  this  kind,  and  I  says  wc 
cannot  think  of  changing  unless  we  could  get 
those  axles  Just  tlie  same  as  we  have  been 
getting  them.  I  8a.ys  the  Sheldon  Company, 
they  always  sent  these  bent  to  form  to  St 
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our  patterns,  and  I  says,  'Ton  can  rmdily  seo 
the  necessity  of  that.*  I  told  him  that  we 
had  OUT  axle  beds  cut  out  In  large  numbers, 
and  we  had  to  have  our  axles  to  fit  that  siiape. 
I  called  his  attention  to  our  end  spring  bug- 
fry,  which  has  a  drop  axle.   That  was  an 
axle  that  we  was  particular  about.  'Oh, 
well.'  he  says,  'we  can  do  that  Just  as  well 
AS  Sheldon,  and  will  do  It  for  yon.    All  we 
want  Is  your  samples  now.    Before  yon  semi 
for  axles,  you  flx  them  up,— your  samples,— 
and  send  them  along;  we  shall  shape  them 
to  the  axles  Just  to  your  patterns.'  And  he 
wanted  to  know  about  what  time  we  woidd 
want  our  axles  to  come  In.    I  told  him  that 
during  November  and  December  we  were 
very  busy  with  cutters,  and  we  would  hnve 
to  hare  oar  axles  to  come  In  so  we  could 
commence  on  them  right  after  we  got  through 
our  cutters,  probably  the  last  of  December  or 
the  first  of  January.    'WoU,*  he  says,  'you 
win  have  to  get  in  your  specifications  then 
by  about  tiie  first  of  December.*  I  told  talm  I 
thought  we  could  do  that.   So  we  drew  np 
the  contract  and  Mr.  Lane  signed  It  Q. 
Well,  have  you  stated  now  all  the  talk  that 
you  recall  that  you  had  at  that  time  with 
blm?  A.  Well,  all  that  was  material  In  re- 
gard to  tliat.  Of  course,  Mr.  Black  went  on 
to  tell —  He  said  that  he  was  taking  a  good 
many  orders  at  that  price  that  he  was  mak- 
ing,—eeemed  to  catch  them.   It  was  a  price 
below  what  the  others  were  making.    I  told 
liim  that  we  had  been  getting  our  axles  from 
the  Sheldon  Axle  Company  of  WHlkesbarre, 
Pa.    We  had  gotten  our  axles  of  them  [Shel- 
don] the  year  befoi-e.  Q.  Now,  you  may  state 
what  If  anything,  was  said  at  that  time 
abont  the  setting  at  the  collar  when  Mr. 
Black  was  there.   A.  Well,  that  was,— we 
referred  to  the  number  EjS  axle;  that  is,  onr 
end  spring  bnggy.   That  was  a  drop  on  the 
axle,  and  we  told  blm  that  he  had  to  have 
it  set  right  at  the  collar.   We  explained  to 
Ulm  why.   The  shape  of  the  axle  Is  differ- 
ent  It  was  made  on  a  kind  of  a  little  arch, 
—a  drop;  and,  unless  it  18  shaped  right  at 
tlie  collar,  the  wheel  won't  run  on  a  plumb 
Kpoke."  Mr.  Black  was  then  and  there  shown 
the  axles  which  were  afterwai*ds  sent  his 
company  aa  patterns  from  which  to  make 
such  axles.  The  matter  was  gone  over  some- 
what at  this  time,  and  the  contract  entered 
into  between  the  parties.   The  defendant 
claims  he  was  induced  by  Mr.  Black  to  enter 
Into  this  contract  because  of  the  reduction  In 
the  price  of  the  axles  which  he  made,  and 
liecause  of  bis  representations  and  promises 
that  the  plaintiff  would  set  the  axles  at  the 
collar,  bend  them,  and  make  them  of  the 
8t\nie  shape  and  style  for  defendant  and  fur- 
iiixb  them  to  It  Just  as  the  Sheldon  Axle  Com- 
inuy  had  done  the  previous  year.  The  de- 
fendant sent  samples  and  specifications  to 
Dlalntlff  December  6.  1882,  and  on  the  same 
(late  sent  an  order  for  a  large  number  of 
axles.   The   plaintiff    received  defendant's 


samples  December  17th,  and  on  the  24tb  re- 
plied as  follows:  "Pittsburg,  Pa.,  Dec. 
1802.  MIcldgan  Buggy  Company,  Ealanin- 
zoo,  Mich.— Gentlemen:  Tour  favor  of  22d. 
It  Is  simply  a  question  of  ttme,  gentlemen. 
Had  yon  sent  samples  right  along,  as  you 
should  have  done.  Immediately  after  the  con- 
tract was  made,  and  allowed  the  speclflcatlonH 
to  follow  wlthhi  the  time  specified  In  con- 
tract. It  would  have  been  all  light.  To  get 
out  all  these  patterns  and  forms  will  require 
a  month  to  six  weeks'  time.  We  thought  you 
would  ratlier  have  this  order  come  regular. 
Which  shall  It  be?"  Defendant  replied  to 
this  letter  as  follows:  "December  2flth,  1802. 
Gentlemen:  I  am  In  receipt  of  yours  of  the 
S^4th,  and  In  reply  will  say  that  we  want  the 
axles  as  per  agreement,  made  to  fit  our 
forms,  bent  to  shape  as  per  sample.  We 
must  have  them  right  away.  We  know  that 
it  does  not  take  a  month  or  six  weeks  to  get 
out  a  form  to  fit  those  axles  to."  Plaintiff 
replied:  "December  28th,  1802.  Dear  sir: 
Your  letter  2Rth.  Replying  to  same,  we  beg 
to  sa.v  that  there  Is  no  agreement,  either  in 
the  con^ct  or  outside  of  It,  providing  for 
the  forming  of  your  axles  to  [tattern.  There 
would  be  no  serious  objection  to  this  had 
you  Advised  us  and  sent  the  samples  prompt- 
ly after  the  contract  was  made.  We  are 
now  very  busy,  and  It  will  not  be  possible 
to  get  out  these  forms  and  make  pi-eparatlons 
to  do  the  work  In  less  than  the  time  statetl. 
—a  month  or  six  weeks.  You  state  that  you 
must  have  the  axles  promptly.  It  would  not 
be  possible  to  make  shipment  In  less  than 
thirty  days,  regular  axles.  Give  us  your  defi- 
nite answer  at  aace,  stating  whether  you  will 
accept  the  goods  regular  shapes  or  not"  To 
this  defendant  replied:  "December  31,  1802. 
Gentlemen:  We  are  in  receipt  of  yours  of 
the  2Sth.  Please  hurry  out  the  axles  order- 
ed, regular;  and  we  want  those  ordered 
aha|)ed  to  ipattem,  shaped  as  ordered,  even  If 
It  takes  a  month  or  six  weeks."  Plaintiff 
iBhlpped,  all  told,  1,.3S8  sets,  of  which  505  sets 
were  returned,  because  they  were  not  made 
according  to  the  samples,  leaving  823  sets 
retained  by  defendant  out  of  ttie  3,575  sets 
ordered.  No  axles  were  received  by  defend- 
ant for  a  period  of  two  months  and  eighteen 
days  after  the  order  was  sent  In  by  defend- 
ant, and  the  first  axles  received  were  not 
made  according  to  the  samples  sent,  and  had 
to  be  retumed,  and  were  all  hinds  or  all 
fronts,  or  all  fronts  and  no  hinds,  and  there- 
fore alMolutely  useless  to  defeudant  unless 
they  were  matched  up. 

The  defendant  claims  to  have  had  on  hand 
a  large  number  of  orders  and  contracts  for 
vehicles,  and,  because  of  the  failure  of  ulain- 
tlff  to  comply  with  the  contract,  the  defendant 
w&B  not  only  hindered  In  Its  business,  but  Its 
men  were  without  material  to  work  with; 
that  when  the  axles  were  sent,  they  wwe  not 
set  at  the  collar,*  and,  in  consequence,  the 
wheels,  when  put  on  the  spindles,  would  not 
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Rtnud  at  right  angles  with  axles,  but 
would  stand  In  at  the  top  or  bottom  from  one 
to  three  Inches  too  far;  that  such  axles  as  de- 
fendant ordered  under  this  contract  could  not 
be  bought  In  the  open  market,  but  were  made 
of  special  forms  and  shapes,  and  thus  made  It 
necessary  for  plaintiff  to  have  the  samples. 
The  plaintiff  made  claim  for  the  payment  of 
the  axles  sent,  which  was  refused,  and  this 
action  was  brought  upon  the  contract.  De- 
fendant pleaded  the  general  Issue,  and  gave 
notice  of  recoupment  of  damages.  On  the 
trial  the  Jury  returned  a  verdict  In  favor  of 
defendant. 

1.  When  the  defendant  offered  testimony  In 
support  of  Its  claim  under  the  notice.  It  was 
objected  to  as  Incompetent,  for  the  reason 
that  the  notice  was  not  sufficiently  specific, 
In  that  It  did  not  set  up  a  single  order  It  bad 
received  and  accepted  and  was  unable  to  fill, 
and  therefore  presented  no  fact  so  far  as  the 
alleged  loss  of  profits  was  concerned.  The 
notice  sets  forth  that  defendant  had  and  took 
a  large  number  of  oiMlers  and  made  a  large 
□umber  of  contracts  for  buggies  and  car- 
riages relying  upon  the  plaintiff,  under  Its 
contract,  to  furnish  axles  as  agi'eed,  to  be 
used  In  the  manufacture  of  carriages;  but,  on 
account  of  plaintiff's  failure  to  furnish  such 
axles  as  agreed  and  within  the  time  contem- 
plated by  such  contract,  the  defendant  was 
unable  to  finish  and  complete  many  of  Its 
buggies  for  which  it  had  orders  and  contracts, 
and  thereby  defendant  lost  the  sale  of  many 
buggies  and  can*iages,  and  lost  and  was  de- 
prived of  large  gains  and  profits  which  It 
otherwise  would  have  made  had  it  not  been 
for  plaintiff's  refusal  to  carry  out  its  afore- 
said contract  with  defendant,  and  which  loss 
amounted  to  the  sum  of  $5,000.  The  notice 
further  sets  up  tliat,  after  endeavoring  to  ob- 
tain axles  ns  agreed  upon,  the  snid  plaintiff 
holding  out  to  and  pi-oruislng  defendant  from 
day  to  day  to  forward  such  axlea  as  agreed, 
neai'ly  all  of  wlilcli  promises  remained  unful- 
filled, the  defeudant  was  obliged  at  last  to 
save  its  entire  business  from  ruin  to  purchase 
some  axles  elsewhere  to  take  the  place  of 
those  which  plaintiff  was  to  furnlsli,  and  for 
which  axles  purchased  defendant  was  obliged 
to  pay  a  greater  price  than  plaintiff  was  to 
fiimisli  same  for.  The  notice  also  sets  up 
thnt  plaintiff.  Instend  of  furnishing  axles  lii 
sets  as  ordered,  and  as  it  should  have  done, 
furnished  at  times  all  front  axles,  and  at  other 
times  all  rear  axles,  and  defendaut  could  not 
use  them  In  this  condition,  and  was  thereby 
delayed  and  injured  in  Us  work.  It  also  sets 
up  loss  of  time  of  employes  because  of  plain- 
tiff's neglect  to  furnish  axles,  and  some  other 
nuitters  not  specially  set  up,  and  claims  the 
right  to  recoup  ali  of  the  damages  so  sus- 
tained by  plaintiff's  neglect  and  default  to 
furnish  axles  as  agreed,  and  to  have  the  same 
set  off  against  plalnttflTs  claim  and  judgment 
for  any  balance. 

The  notk-e  is  not  required  to  contain  all  the 


requidtea  of  a  special  plea  under  the  fomier 
practice,  nor  Is  It  required  to  contain  the  sab- 
stance  of  a  q^eclal  plea,  or  be  good  on  geuentl 
demurrer.  Greslnger  v.  Reed.  25  Mich.  ijtr. 
Bosenbury  v.  Angell,  G  Mich.  514;  Mcilardy 
V.  Wadsworth,  8  Mich.  340;  Bailey  t.  Pii1>- 
llshing  Co.,  40  Mich.  254;  Bmwue  v.  Muore. 
32  Kilch.  2u7;  Insurance  Co.  v.  Cramptou.  4^ 
Mich.  421,  5  N.  W.  447;  Brlesenmeister  r. 
Ijodge,  81  Mick  525,  45  N.  W.  9T7.  The  a*- 
tlce  not  only  apprised  the  plaintiff  of  the  ili 
ture  of  the  defense  to  be  nude,  bat  specitii-jl- 
ly  sets  forth  the  manner  in  which  the  pmtii^ 
were  lost  It  does  not  leave  them  speculativf 
or  uncertain,  but  shows  that  the  Ion  of  proiiifi 
Is  upon  actual  contracts  and  orders  which  dts 
fendant  had  taken  relying  upon  plaintiff  t» 
furnish  the  axles.  In  Brlesenmeister  r. 
Lodge,  supra,  the  rule  was  stated  as  follows: 
"The  sole  test  of  the  sutficlency  of  notice  of 
special  matter  of  defense  Is  that  It  shall  ai>- 
prise  the  plaintiff  of  the  nature  of  the  de- 
fense relied  on,  so  that  he  may  be  prepared  u- 
meet  It  and  to  avoid  surprise  on  the  trial." 
We  think  the  notice  w^as  sufficient 

2.  It  Is  contended  that  It  was  error  to  ixt- 
mlt  the  defendant  to  give  In  evidence  the  t-on- 
versatlons  with  plaintiff's  agent  at  the  tiino 
the  contract  was  made.  The  contract,  how- 
ever, specified  that  ^)ecIflcatlons  were  to  W 
furnished  and  axles  guarantied  to  Interchange 
with  samples  sent  of  Sheldon  axles.  Tbes.- 
axles  were  not  described  In  the  contract,  ami 
the  specifications  mentioned  were  to  be  fur 
nlshed  In  the  future.  The  contract  could  ml; 
be  undei*stood  In  those  particulars  by  wbai 
was  said  at  the  time  of  Its  execution;  but. 
were  this  not  admissible,  yet.  by  the  leturs 
of  the  defendant,  It  was  agreed  that  tlitw 
axles  should  be  set  at  the  collar  and  shapeil 
to  a  certain  form.  If  the  original  conttnL-t 
did  not  contemplate  such  conditions,  the  1ft- 
ters  would  constitute  a  modification  of  tli*> 
contract,  and  could  l>e  shown.  Bish.  Com.  4 
764. 

3.  It  is  contended  that  the  defendant  soiiclit 
to  show  the  alleged  loss  of  profits  by  wlwie- 
sale.  Instead  of  this,  lie  gave  the  cost  of  eai  ii 
vehicle  mentioned  In  the  order  his  attentiui 
was  directed  to.  and  the  whole  question  w;i^ 
left  to  the  Jury  under  a  fair  charge,  whirii 
limited  the  recoverj'  to  such  orders  for  vehi- 
cles as  defendant  had  In  fact  received  an-I 
was  not  able  to  fill  by  reason  of  the  neglti-i 
of  plaintiff  to  supply  the  axles  under  the  c^m 
tract  The  measure  of  damages  is  in  acc-oni- 
ance  witli  the  rule  of  Harrow  Springs  Co.  t. 
Whipple  Harrow  Co.  (Mich.)  51  N.  W.  107. 

4.  Some  contention  Is  made  thot  the  CiHirt 
was  In  error  in  refusing  certain  re^inesta  to 
charge.  Substantially,  the  court  gave  8u<'li 
of  tlicpe  requests  as  were  proper  to  give.  IV 
court  charged  the  jury  that  the  burden  ot 
pi-oof  was  upon  the  defendant  to  show  tlmt 
the  plaintiff  agreed  to  foi-m  axh>s  to  i>attpni 
and  set  them  at  (he  collar;  and  upon  rh" 
tlui'Ktlon  of  the  measure  of  damages  we  lintl 
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no  error  in  the  charge.  The  case,  we  think, 
was  fairly  tried,  and  all  questioos  of 

fact  left  to  the  jury.  We  find  no  error  which 
woald  warrant  a  reversal  of  the  case.  Judg^ 
ment  Is  affirmed.  The  other  justices  con- 
curred. 


TRUFANT  T.  XITNNELET  et  al. 
(Snprcme  Court  of  Michigan.  Oct.  1,  1S95.) 
WiLU— Sdspexdiks  Pover  of  Alienation. 
Testator  gave  a  life  estate  in  separate 
tracts  of  land  to  each  of  bia  three  children,  with 
remainder  over  in  each  case  to  the  lx>dT  hein  of 
all  such  children,  share  and  share  alike.  EHd, 
that  since  such  body  heirs  could  not  be  ascer- 
tained nntil  tho  death  of  nil  three  children,  the 
remainders  were  void,  as  suspending  the  power 
of  alienation  during  three  lires  in  being. 

Appeal  from  circuit  court,  Macomb  coun- 
ty. In  chancery;  .Tames  B.  ICldredge,  JudKc 

BUI  by  John  R.  Trufant  against  Jnlia  F. 
Nunneley  and  others  to  construe  the  will  of 
Kmei7  Tmfant,  deceased.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed. 

The  prorisl<MM  of  the  will  were  as  follows: 
"I,  Emery  Trufant,  considering  the  uncer- 
tainty of  life  and  the  certainty  of  death,  do 
make,  publish,  and  declare  this  my  last  will 
and  testament  In  maoner  following,  that  is 
to  say:  First.  I  direct  that  all  my  debts 
and  all  expenses  pertaining  to  the  settlement 
of  tny  estate  be  paid  from  my  personal  es- 
tate. Second.  I  give  to  my  beloved  wife, 
Charlotte,  the  directlMi  and  controi  of  all 
my  real  and  personal  estate  so  long  as  she 
Rhall  live,  subject  to  the  uses  hereinafter  cre- 
ated and  made.  Third.  I  give  and  bequeath 
to  my  said  wife  the  use  of  all  my  person- 
al estate  so  long  as  she  shall  live,  subject  to 
tlie  annual  payment  to  my  son,  John  R.  Tru- 
fant. and  my  daughters,  Julia  Florence  and 
Alice  Maud,  of  the  sum  of  five  hundred  dol- 
lars each,  and  the  above  bequests  to  my 
said  wife  are  In  lieu  of  dower,  or  of  any  and 
all  rights  and  interest  which  she  could  or 
mij^lit  receive  under  the  statutes  of  this 
state  In  and  to  my  estate.  Fourth.  I  give, 
bequeath,  and  devise  to  my  said  son,  John, 
the  use  during  hie  life  of  those  certain  lands 
in  tlie  township  of  CllDtou,  in  said  county, 
consfsting  of  about  one  bundled  and  nine 
norths  of  cleaied  land,  on  which  I  now  live 
witli  my  family,  and  also  give,  devise,  and 
l>e(iueaUi  to  my  said  son,  John,  the  use  dur- 
iuf;  bis  life  of  the  northeast  quarter  of  the 
uoi'thweBt  quarter  of  section  twenty-six  In 
rciid  township,  being  town  two  north,  range 
thirteen  east,  with  right  of  way  to  and  from 
tbe  same  for  the  purpose  of  drawing  such 
fit-ewood  as  said  son  may  need  for  the  use  of 
his  family,  and  such  timber  as  he  may  re- 
quire for  repairs  and  for  building  fences 
and  buildings  upon  the  one  hundred  and 
nine  acres  aforesaid;  the  use  in  the  said 
forty  acres  of  timber  being  given  and  cre- 
ated for  and  restricted  to  those  purposes. 
Fifth,  i  give  and  bequeath  to  my  daughter 


Julia  Florence  the  use  during  her  life  of 
those  certain  lands  in  said  township  known 
as  thirteen  acres  situate  in  the  southwest 
comer  of  section  twenty-three,  and  also  the 
west  half  of  said  northwest  quarter  aJid  the 
southeast  quarter  of  the  said  northwest 
quarter  of  said  section  twenty-six.  Sixth.  I 
give  and  bequeath  to  my  daughter  Alice 
Maud  the  use  during  her  life  of  fanning 
lands  equal  in  value  to  that  last  above  de- 
scribed (the  use  of  which  has  been  given  to 
my  daughter  Julia  Florence),  and  in  case  I 
should  not  be  thfe  owner  in  fee  of  such  farm- 
ing  lands  of  equal  value  suitable  for  a  home 
and  farming  purposes  in  the  state  of  Michi- 
gan, then  and  in  that  case  I  direct  my  said 
wife,  Charlotte,  to  select  and  purchase  suit- 
able and  sufficient  for  that  purpose,  that  my 
said  daughter  Alice  may  have  tbe  use  and 
benefit  during  her  life  of  real  estate  equal  in 
value  and  productiveness  to  that  of  my  said 
daughter  Julia  Florence;  and  should  the 
lands  for  such  use  be  purcliased  by  my  said 
wife  as  above  provided  for,  I  direct  It  to  be 
80  talten  as  to  give  Alice  Maud  a  life  estate 
iu  the  said  lands,  with  remainder  over  to  the 
body  heirs  of  ray  said  son,  John,  and  daugh- 
ters, Florence  and  Alice.  Seventh.  I  hereby 
give  and  grant  unto  my  said  wife,  Charlotte, 
full  power  and  authority  to  sell  and  conv^ 
any  and  all  real  estate  of  which  I  may  die 
seised  and  possessed  (other  than  that  here- 
inbefoi'c  speoltlcally  described,  of  which  the 
use  Is  given  to  my  said  son  and  daughters) 
i  when.  In  her  opinion,  It  is  expedient  or  ad- 
visable  so  to  do.  And  I  give  and  grant  unto 
my  said  wife,  Charlotte,  full  power  and  au- 
thority to  sell  and  convey  any  and  all  per- 
sonal estate,  of  whatever  nature  and  char- 
acter, and  to  collect  and  discharge  any  and 
all  bonds,  mortgages,  or  other  evidences  of 
Indebtedness,  and  to  receive  the  money  and 
proceeds  so  arising  from  such  sale  of  real 
and  personal  estate,  or  from  such  or  any 
collections  made  by  her,  and  to  Invest  any 
or  all  money  received  by  her  in  stock,  bonds, 
mortgages,  and  other  evidences  of  indebted- 
ness, in  such  amounts  and  In  such  mainte- 
nance as  may  seem  to  her  most  Judicious, 
expedient,  profitable,  and  safe.  Eighth.  Ail 
niy  personal  estate  I  give  and  bequeath  to 
my  said  son,  John,  and  my  daughters,  Floe- 
ence  and  Alice,  share  and  share  alike,  sub- 
ject, however,  to  the  use,  control,  and  trust 
provided  for  and  created.  Ninth.  The  real 
estate  of  whiclk  I  may  die  seised  and  pos- 
sessed remaining  unsold  at  the  death  of  my 
said  wife,  Charlotte  (save  and  except  that 
above  specincally  described,  and  the  use  of 
which  has  been  given  to  my  said  son  and 
daughters  during  Iheir  lives),  I  give  and  de- 
vise to  my  said  sun,  John,  and  my  daugh- 
ters, Julia  Florence  and  Alice  Maud,  share 
and  share  alike.  Tenth.  The  real  estate 
above  specifically  described,  and  such,  if 
any,  as  may  at  any  time  hereinafter  be  pur- 
chased for  the  use  of  my  said  daughter  Alice 
Maud,  as  hereinafter  provided  for,  I  give 
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and  dertse  to  the  body  heirs  of  my  said  son 
and  datishters,  share  and  share  alike. 
Eleventh.  I  direct  my  said  son  and  daugh- 
ters to  pay  all  taxes  and  assessments  of 
whatever  nature  and  character  which  may 
at  any  time  be  levied  aud  assessed  upon  the 
hinds  used  and  occupied  by  them  respective- 
ly. Twelfth.  Should  It  so  happen  that  my 
said  son  or  either  of  my  said  daughters 
should  die  without  issue  before  my  said 
wife,  Charlotte,  then  and  In  that  case  I  give 
the  use  of  the  real  estate  hereinbefore  given 
to  such  son  or  daughter  to  my  said  wife, 
Charlotte,  during  her  life,  with  remainder 
over  to  the  body  heirs  of  my  said  son  and 
daughters,  share  and  share  alike.  Thit^ 
teenth.  If,  in  the  providence  of  God,  It 
should  be  80  declared  that  my  said  son  and 
daughters  should  each  and  all  die,  leaving 
th^r  mother  tb«n  surviving,  and  leaving  no 
body  heirs,  then,  on  the  determination  of  the 
use  and  trust  hereinbefore  created  in  my 
said  wife,  Charlotte,  by  her  death,  I  glre, 
bequeath,  and  devise  my  real  and  personal 
estate  to  the  heirs  of  my  said  wife,  Charlotte. 
Fourteenth.  In  case  of  any  loss  by  Are  or 
otherwise,  so  that  the  income,  profit,  and  use 
of  said  personal  estate  should  fall  short  of 
a  sum  sufficient  to  make  the  annual  paymmt 
of  five  hundred  dollars  to  my  son,  John,  and 
my  said  daughters  In  any  one  jear,  then  It 
is  directed  that  such  sum  as  may  be  real- 
ized by  my  said  wife  to  enable  her  to  make 
such  payment  shall  be  equally  divided  be- 
tween them,  that  each  party  shall  bear  their 
portion  of  the  deficiency.  In  witness  where- 
of I  have  hereunto  set  my  hand  and  seal 
this  nineteenth  day  of  July*  A.  D.  1873. 
(Signed]  Emery  Tnifant.  [I*.  8J** 

Bowen,  Douglas  &  Whiting,  for  appellant 
Crocker  &  Crocker,  for  aj)pelleeB. 

IiONa,  J.  Emery  Tmfant  died  In  Ha- 
eomb  county,  this  state,  April  27,  1875,  leav- 
Inar  a  last  will  nnd  testament,  a  copy  of 
which  iH  set  out  In  the  margin.  This  bill 
(8  filed  for  constnictlon  of  the  will.  The 
conn  below  was  asked  by  complainant  to 
decree:  (1)  That  !he  property  mentioned 
and  dtiScrllHid  In  the  fourth  paragraph  of  the 
«rlll  Is  by  the  will  gWea  to  the  complainant 
for  life,  and  on  his  death  to  bis  Issue;  but 
In  case  of  his  death  wittiout  Issue,  then,  sub- 
ject to  a  lite  estate  In  the  defen&nt  Char- 
lotte Tmfant;  to  the  Issue  of  tals  two  sisters. 
<2)  That  the  property  descrlBed  In  the  fifth 
paragraph  of  the  will  should  go  to  defendant 
Julia  F.  Xnnneley,  for  life,  and,  on  her  death 
leaving  Issue,  to  said  Issue;  hut  In  case  of 
her  death  without  Issue,  said  property,  sub- 
ject to  the  life  estate  of  the  defendant  Char^ 
lotte  Tmfant,  should  go  to  the  Issue  of  com- 
plainant and  the  defendant  Alice  Maud  Shoe- 
maker. (3)  That  the  property  pun-hased  by 
the  executors  under  the  .Instractions  con- 
tained In  the  sixth  paragraph  of  said  will 
should  go  to  defendant  Alice  Maud  Shoemak- 
er for  life,  and  on  her  death  leaving  issue  to 


her  Issue;  but  In  case  of  her  death  without 
issue,  then  said  property,  subject  to  the  life 
estate  of  the  defendant  Charlotte  Trafaut, 
should  go  to  the  Issue  of  complaluant  and 
defendant  Julia  F.  Nunneley. 

There  is  no  dispute  but  that  It  was  the 
intent  of  the  testator  first  to  devote  his  es- 
tate to  the  use  of  his  wife,  Charlotte  Trufant, 
such  use  to  be  subject  to  the  annual  payment 
by  her  of  $500  to  each  of  his  three  children, 
the  complainant  and  the  two  defendants 
Julia  F.  Nunneley  and  Alice  Maud  Shoe- 
maker; that  on  the  death  of  his  wife  all  his 
personal  estate  and  all  his  real  estate,  ex- 
cept the  three  pieces  specifically  devised  to 
complainant  and  the  two  defendants,  Julia 
F.  Nunneley  and  Alice  Maud  Shoemaker, 
was  to  go  to  the  said  three  chlldim,  share 
and  share  alike.  Tlie  question  Is  raised  as 
to  the  testator's  intention  regarding  the 
three  pieces  of  real  estate  devised  to  his  three 
children.  The  contention  of  the  defendants 
is  that  the  expression  at  the  end  of  the 
sixth  paragraph  of  the  will,  to  wit:  "I  di- 
rect it  to  be  so  taken  as  to  give  Alice  Maud 
a  life  estate  In  said  lands,  with  remainder 
over  to  the  body  heirs  of  my  said  son,  John, 
and  daughters,  Florence  and  Alice;"  and  the 
tenth  paragmph  of  the  will,  to  wit:  "The 
real  estate  above  spedflcally  described,  and 
such.  If  any,  as  may  at  any  time  hereafter 
be  purchased  for  the  use  of  my  said  daughter 
Alice  Maud,  as  hereinafter  provided  for,  I 
!;;lve  and  devise  to  the  body  heirs  of  my  said 
son  and  daughters,  share  and  share  alike;" 
aud  the  twelfth  paragraph,  to  wit:  '*Shcmld 
It  so  happen  that  my  said  son  or  either  of 
my  said  daughters  shonld  die  wttbout  Iwne 
before  my  said  wife,  Charlotte,  tboi  and  In 
that  case  I  glre  the  use  of  the  real  estate 
hereinbefore  given  to  such  son  or  danghteis 
to  my  satd  wife,  Charlotte,  dnrlng  her  life, 
with  remainder  over  to  tbe  body  b^rs  of  my 
said  Bon  and  daughters,  share  and  diare 
alike,**— Indicate  an  tntentim  on  tbe  part  of 
the  testator  to  digress  from  the  manner  In 
whicb  tbe  great  bulk  of  bis  estate  waa  ap- 
portioned, and  adopt  a  new  rale  of  dlspoBl- 
tion  for  tlie  three  pieces  of  real  estate;  a 
disiMwitlon  which,  defendants  contend,  wodM 
give,  on  tbe  death  of  complainant,  the 
piece  of  land  left  talm  for  life,  not  to  tals 
heirs,  but  to  hiB  body  heirs  jointly  wltli  tbe 
body  heirs  of  bis  two  sisters,  Julia  P.  Nun- 
neley and  Alice  Maud  Shoemaker.  Tbe  ar- 
gument of  counsel  for  complainant  Is  that, 
unless  the  constractlon  wbkch  be  aetked  the 
court  below  to  give  Is  placed  upon  the  will. 
It  would  be  possible  that  one  of  testatoi^s 
children,  through  hl8  children,  might  obtain 
a  far  larger  share  than  his  equal  proportlcm 
of  testator's  estate;  that,  should  either  of 
said  children  have  died  btfore  tbe  widow 
of  the  testator,  the  result  would  have  been 
that  the  children  of  that  child  would  be 
practically  homeless,  a  result  not  intended 
fe^  the  testator;  that,  for  Instance,  should 
Julia  F.  Nuunel^  have  died  before  her 
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mother,  the  property  devised  to  her  fcr  life 
and  of  which  she  Is  In  poBsesBlon  would  be 
dlrided  equally  among  the  nine  grandchil- 
dren of  the  testator,  and  the  two  children 
of  Julia  F.  Nunnel^  would  each  receive  an 
undivided  one-ninth  of  the  land,  or,  should 
JuUa  r.  Nnnneley  now  die,  her  children 
would  each  receive  an  undivided  one-tenth, 
as,  since  the  filing  of  the  bill,  another  child 
has  been  bom  to  defendant  Alice  Maud  Shoe- 
maker. Complainant  further  contends  that. 
If  this  construction  cannot  be  given  to  the 
wlU,  then  that  portion  of  It  must  be  held 
void  under  section  6681,  How.  Ann.  St.,  as  It 
creates  a  restriction  upon  allenatlMk  for  a  loor 
ger  period  than  two  lives  In  being. 

The  court  below  made  a  decree  declaring 
that  complainant  is  entitled  to  the  use  during 
his  life  of  the  lands  mentioned  and  describ- 
<»d  in  the  fourth  clause  of  the  will;  that  the  de- 
fendant Julia  F.  Nnnneley  Is  entitled  to  the 
tuseforher  Ilfeof  the  lands  described  and  men- 
tioned in  the  fifth  clause;  that  the  defendant 
Alice  M.  Shoemaker  Is  entitled  to  the  use  dur- 
Icff  her  iSSe  of  the  lands  purchased  and  conrey- 
«d  In  pursuance  of  the  sixth  clause;  and  that, 
subject  to  the  said  life  estates,  the  defend- 
ants Emery  T.  Nunneley,  Albert  V.  Nnnne- 
Icqr,  Thomas  T.  Shoemaker,  Charlotte  T. 
Shoemaker,  Kate  T.  Shoemaker,  Fred  T. 
Shoemaker,  Arthur  B.  Trufant,  Kate  B. 
Trufant,  John  R.  Trufant,  and  Robert  Tru- 
fant have  each  an  equal  undivided  vested  In- 
terest in  the  remainder  of  all  of  said  lands, 
■sabject  to  be  reopened  to  let  In  children  faere- 
flfter  bom  of  the  said  son  and  daughters  of 
fiald  testator.  In  any  view  of  the  case,  we 
are  satisfied  that  the  will  cannot  be  sustained 
-as  to  these  three  parcels  of  land.  The  condi- 
tions of  this  will  axe  such  that  there  is  no 
one  who  can  convoy  so  as  to  cot  ofC  future 
rights  of  as  yet  unascertained  persons;  for, 
until  the  death  testator's  three  chOdren,  It 
cannot  be  ascertained  who  are  the  body  heirs 
«f  these  three  persons.  Complainant's  body 
heirs  cannot  be  ascwtalned  until  bis  death, 
and  so  with  the  body  heirs  of  the  daughters. 
So  the  estate  In  these  lands  is  tied  up  dur^ 
Ing  the  life  of  the  son  and  two  daugbtos, 
making  three  lives,  and  then  the  remalndm 
over  la  to  the  body  heirs  of  all  the  children 
of  testator.  Until  all  these  contingencies 
ttappen,  there  Is  no  person  or  penHms  in 
whom  the  estate  can  vest  la  fee  simple  abso- 
lute, and  hence  no  person  in  being  who 
conld  convey.  Chapl.  Suspen.  1 127;  Kilpat- 
Tlek  r.  Barron.  51  Han,  822,  7  N.  T.  Supp. 
542;  Graham  v.  Fountain  (Sup.)  2  N.  T.  Supp. 
5«K  It  follows  that  the  will  must  be  held 
Told  as  aflfecting  the  irieces  of  land  de- 
scribed, and,  as  to  the  remainder  In  tbem, 
-they  must  be  distributed  under  the  statute. 
The  decree  of  the  court  below  must  be  re- 
versed, and  a  decree  entered  here  in  ac- 
Cfffdance  with  Oiese  views.  The  costs  of 
this  court  and  of  the  court  below  will  be 
paid  ont  of  the  estate.  The  other  justices 
<mu.'urred. 


CINCINNATI.  S.  &  M.  E.  GO.  v.  BAY  CITY 

&  B.  C.  R.  CO.  et  al. 
(Supreme  Court  of  Michigan.  Sept  27,  1895.) 

COMDBMSATION    pROCBBDINflS—  BUTFICIBNOT  OF 
F  BTITION— DBSCKI  PTION— EVI DBNOE— Aw  ABD 

OF  Dahaoeb  is  Oro&s. 

1.  An  allegation,  in  a  Detition  tor  condem- 
nation of  land,  that  the  petitioner  had  not  been 
able  to  acquire  title  to  the  land  by  ptirchaae 
because  the  owner  refused  to  sell,  sufiBclentiy 
alleges  a  bona  fide  effort  to  flnt  obtain  the 
property  by  pnrcbase. 

2.  Where  the  fee  of  lots  abntting  a  public 
street  extends  to  the  center  of  the  street,  a  i>e- 
tltioD  by  a  railroad  company  with  a  track  on 
one  side  of  snch  street  asking  for  the  condemna- 
tion of  the  lots,  describing  tbem  by  lot,  block, 
end  plat  adjacent  and  contignons  to  Its  traidc  on 
such  Bide,  is  not  bad  for  amt}ignity  of  descrip- 
tion. 

3.  The  objection  that  proceedings  condemn- 
ing property  of  a  railroad  company  are  void 
because  they  included  its  track,  and  were  in  vio- 
lation of  How.  Ann.  St  f  3331,  cannot  be  urged 
where  the  issue  as  to  whether  it  Ib  exempt  is 
not  raised  by  the  pleadings. 

4.  Where  the  allegation,  In  a  petition  by  a 
railroad  company  for  condemnation  of  land,  of 
the  filing  of  a  map  and  snrvey  of  its  line  is  not 
denied,  proof  of  soch  filing  is  unnecessary. 

6.  Under  How.  Ann.  St.  fi  8338,  providing 
that  money  due  as  compensation  for  land  taken 
in  condemnation  proceedings  shall,  when  there 
is  donbt  as  to  wnom  it  belonn,  be  paid  into 
and  apportioned  by  the  court,  it  Is  proper  for 
commissionera  in  condemnation  proceedings, 
when  unable  to  apportion  the  damage,  to  award 
the  damages  In  gross,  subject  to  be  apportioned 
by  the  court 

Appeal  from  circuit  court.  Bay  county;  An- 
drew O.  Maxwell,  Judge. 

Petition  by  the  Cincinnati,  Saginaw  A 
Mackinaw  Railroad  Company  against  the 
Bay  City  &  Battle  Creek  Railroad  Company 
and  others  for  the  condemnation  of  land. 
From  a  decree  for  plalntllf,  defendanta  ap> 
peaL  Affirmed. 

Hatch  &  Cooley  (N.  B.  Haymaker  and 
Henry  Russel,  at  counset),  for  appellants.  L. 
G.  Stanley  (Shepard  &  Lyon  and  B.  W.  Med- 
dangb,  of  counsel),  t<a  appeUee. 

HOOKER.  J.  Lots  8,  4»  6.  6,  T,  8,  and  tbe' 
southerly  12^  feet  (the  same  vridth  front 
and  rear)  of  lot  2,  block  11,  plat  of  Lake 
City,  now  part  of  West  Bay  City,  abut  upon 
the  east  side  of  Williams  street  The  peti- 
tioner's railroad,— t.  e.  the  Cincinnati,  Sag- 
inaw ft  Mackinaw  Railroad  Company,— Is  al- 
leged to  be  located  and  in  operation,  being 
laid  through  Williams  street,  and  said  lots 
are  adjacent  and  contiguous  to  said  railroad,' 
and  petitioner  seeks  to  condemn  the  lota 
mentioned  for  the  purpose  of  a  warehouse. 
From  the  award  In  favor  at  the  petitioner, 
the  defendant  taas  appealed.  The  Toledo, 
Saginaw  ft  Mackinaw  Railroad  Company 
was  organized  In  Jane,  1887.  Its  map,  on 
file,  designates  a  route  lUong  Williams  street 
In  February,  1888,  the  Battle  Creek  &  Bay 
City  Railroad  Company  vras  organised,  and 
in  Novemb«,  1888,  it  obtained  the  passage 
of  an  ordinance  by  the  common  council  of 
West  Bay  City  grantli^  the  privilege  of  lay- 
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ing  a  track  in  Williams  street,  subject  to  the 
control  of  the  council,  and  subject  also  to  tbe 
privilege  of  subsequent  railroad  companies 
to  use  said  track  on  certain  terms,  and  it 
laid  tbe  track  accordingly.  This  track  was 
laid  along  tbe  center  of  Williams  street,  and 
it  Is  claimed  that  a  side  track  was  laid  east 
of  said  main  track,  and  in  December,  1888, 
the  Bay  City  &  Battle  Creek  Railroad  Com- 
pany bought  the  lots  mentioned  for  the  pur- 
pose of  station  biilidings.  It  Is  claimed  by 
defendants  that  this  was  In  pursuance  of  an 
arrangement  or  understanding  between  the 
officers  of  the  two  roads  mentioned  to  havft 
station  grounds  In  common,  and  that  the  To- 
ledo, Saginaw  &  Mackinaw  Railroajd  Com- 
pany bought  lands  adjoining  upon  both  aides. 
In  April,  1889,  an  ordinance  was  passed  an- 
thoi-izing  the  Toledo,  Saginaw  &  Mackinaw 
Kallroad  Company  to  lay  its  track  upon  Wil- 
liams street,  and  It  tore  up  the  existing  track, 
and  new  tracks  were  laid  in  or  near  the  cen- 
ter of  the  street  and  towards  the  east  side. 
Petitioner  contends  that  there  was  but  one 
track  there  at  the  time  tliis  iras  done.  This 
left  the  west  side  of  the  street  open,  and  Is 
said  to  hare  avoided  a  crossing  of  tracks, 
which  would  have  resulted  had  the  road  been 
built  on  the  west  side  of  the  Bay  City  &  Bat- 
tle Creek  Ralli-oad  tracks.    In  December, 

1889.  the  Toledo,  Saginaw  &  ^lackinaw  Rail- 
road Company  was  reorganized  under  the 
name  of  the  Cincinnati,  Saginaw  &  Mack- 
inaw Railroad  Company,  and  In  February, 

1890,  the  Battle  Creek  &  Bay  City  Railroad 
Company,  having  been  reorganized  as  the 
Bay  Oity  &  Battle  Creek  Railroad  Cconpany, 
passed,  with  its  road,  tb  the  Michigan  Cen- 
tral Railroad  Company,  which  purchased  Its 
stock.  Meantime  the  Cincinnati,  Saginaw  & 
Mackinaw  appears  to  have  been  operating 
its  road  and  using  Its  tracks  In  Williams 
street,  while  it  Is  claimed  that  the  defend- 
ants never  used  said  street  for  the  purpose 
of  running  trains;  and  In  Septeml>er,  1894, 
these  proceedings  were  instituted  by  the  Oin- 
■clonatl,  Sa^naw  &  Mackinaw  Railroad  Com- 
pany to  condemn  the  lots  in  question,  as 
stated. 

Counsel  for  the  defendant  raises  several 
questions,  which  he  asserts  to  be  jurisdic- 
tional: (1)  That  the  petition  does  not  con- 
tain a  sufficient  allegation  of  inability  to  pur- 
chase; (2)  that  it  appears  that  this  Is  an  at- 
tempt to  condemn  the  property  of  another 
'  railway,  under  circumstances  unauthorized 
by  statute;  (3)  that  this  last  was  a  prelimi- 
nary question,  which  should  have  been  set- 
tled before  entering  upon  the  question  of 
damages.  Tbe  following  other  points  are 
made  against  the  proceeding:  (4)  That  the 
description  of  the  land  in  the  petition  Is  am- 
biguous; (5)  that  petitioner  did  not  prove 
that  It  bad  filed  tbe  map  and  survey  required 
by  statute;  (0)  that  the  award  is  void  for 
the  reason  that  it  attempted  to  give  damages 
for  the  use  of  the  street,  and  thereby  im- 
pliedly to  condemn  It;  {7)  that  there  was  no 


evidence  that  there  was  a  necessity  for  tak- 
ing the  street;  (S)  that  there  was  no  evi- 
dence of  the  value  of  the  lots,  except  oa  de- 
preciated by  the  existing  road  oi  petitioner: 
(9)  that  the  damages  were  not  appwtloneil 
among  the  defendants. 

A  bona  fide  effort  to  obtain  the  property 
by  purchase  is  necessary,  and  the  petition 
should  show  this.  Toledo,  A.  A.  &  N.  M. 
Ry.  Ca  V.  Detroit,  U  &  N.  R.  Co.,  62  Mich. 
576,  29  N.  W.  500,  and  cases  cited.  This  ap- 
pears from  the  petition,  which  allies  that 
the  "petitioner  has  not  been  able  to  acquire 
title,  *  •  *  although  it  has  tried  to  do  so. 
for  the  reason  that  the  Bay  Oity  &  Battle 
Creek  Railroad  Company,  the  owner  tiiereof, 
and  the  Michigan  Central  Railroad  Company 
decline  and  refuse  to  sell  the  same  to  your 
petitioner,  or  to  set  a  price  thereon."  Rail- 
road Co.  V.  Weiden,  69  Mich.  572.  37  N.  W. 
872;  Id.,  70  Mich.  390.  33  N.  W.  2d4. 

The  description  in  the  petition  Is,  In  our 
opinion,  free  frtnn  ambiguity.  Counsel  for 
the  defendants  aea&rt  that  It  describes  no 
rights  in  the  street,  and  this  is  certainly  true, 
except  as  to  such  rights  in  streets  as  are 
usually  held  to  be  conveyed  when  a  lot  is 
describe  1  "by  number,  block,  and  plat.  The 
description  is  the  same  as  that  by  which  tbe 
lots  were  purchased,  and  If  defendants  ac- 
quired any  other  or  further  rights  In  tbe 
street  In  any  other  way,  they  are  not  includ- 
ed by  such  description,  no  matter  what  pe- 
titioner's counsel  may  claim  about  it  The 
property  condemned  is  described  in  the  same 
way,  and  the  award  of  damages,  which 
seems  to  be  the  foundation  for  this  conten- 
tion, does  not  puri>ort  to  Include  damages  for 
condemnation  of  the  street,  though  it  at- 
tempts to  cover  any  damages  which  defend- 
ants may  be  entitled  to  as  abutting  proprfe* 
tor  for  previous  use  of  the  street.  The  con- 
demnation of  the  loto  would  carry  with  It 
all  right  to  tbe  lota  and  appurtenances  be- 
longing thereto  by  reason  of  their  abutta) 
upon  the  street,  and  If  the  jury  has  added 
to  the  value  of  these  damages  for  the  pre- 
vious use  of  the  highway  tbe  defendant 
would  not  be  a  sufferer  thereby.  If  the  de- 
fendant  had  any  other  rights  In  the  street, 
they  do  not  appear  to  have  t>een  reached  by 
this  proceeding,  which  does  not  proceed  on 
any  such  theory,  but  on  tbe  claim  that  the 
petitioner  had  the  right  and  possession  to 
that  portion  of  the  street  already. 

The  next  queetlon  arises  over  the  right  to 
condemn  this  property.  It  is  said  that  this 
was  a  preliminary  question,  that  the  court 
should  have  determined .  the  question  of  Its 
necessity  to  the  operation  of  tbe  defendant's 
railroad  before  calling  commlsaionera.  and 
that  this  question  should  have  gone  to  a 
jury.  In  substance  this  contention  is  that 
this  property  Is  not  subject  to  condemnation 
in  this  proceeding  because  It  Is  a  condemna- 
tion of  the  track;  that  the  commissioners  can 
only  determine  the  questions  of  necessity-  Cor 
the  purposes  of  petitioner,  and  value,  and 
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not  whettaor  this  propoty  Is  snbject  to  con- 
deouaatfon,  which  fs  a  JuriBdlctlonal  question 
of  fact  If  tbe  petitkm  abowB  It  to  be  sub- 
ject to  these  proceedlncs,  and  tbe  answer 
raises  no  issue  of  tact  upm  It,  the  Jarisdic- 
tlon  la  admitted.  If  it  raises  an  issue  of  law, 
tbe  conrt  should  determine  It;  If  an  issue  of 
fact,  that  must  be  settled  at  some  stage  of 
the  proceeding.  Whether  this  answer  ten- 
ders sucb  issue  of  fact,  and,  If  so,  whether  It 
must  be  determined  in  advance  and  not  la- 
ter, are  the  questions  here.  Apparently,  the 
court  determined  that  there  was  no  issue  or 
fact  uptm  this  subject,  and  that  the  prop- 
erty was  subject  to  condemnation.  The  pe- 
tition prays  the  appointment  of  commission- 
ers. Wbetber  granted  or  not  depends  upon 
the  existence  of  premier  subject-matter.  It 
the  land  sought  to  be  condemned  is  exempt, 
there  is  no  occasion  for  the  appolntmrait  of 
commissioners.  The  defendant  claims  that  It 
is,  and  unless  from  the  admitted  or  uncontro- 
rerted  facts,  dedncible  from  tbe  petition  and 
answer,  it  can  be  said  that  It  Is  not  exsnpt, 
the  circuit  Judce  was  in  error.  Railroad  Go. 
T.  Fowler,  73  Mich.  217,  41  N.  W.  261;  Rail- 
road Co.  T.  Gampau,  8&  Mich.  35,  46  N.  W. 
1026. 

SecUon  3331  of  Howell's  Annotated  Stat- 
utes, as  amended  (see  page  1263.  Append.), 
subjects  railroad  property  to  condemnation, 
excepting  (under  some  drcnmstances)  the 
track  and  right  of  way.  The  argtmoent  la 
made  tbat  this  Is  an  attempt  to  condemn  the 
track  and  right  of  way,  and  If  this  appeared 
from  the  petition  and  answer,  it  might  tie 
necessary  to  try  the  question.  But  It  does 
not,  and  we  think  tbe  drcnlt  Judge  was  rlg^t 
In  dedining  to  allow  the  question  to  be  rais- 
ed. 

We  think  the  failure  to  prore  that  petltlm- 
er  had  filed  a  map  or  surrey  of  Its  line  should 
not  invalidate  tbese  proceedings.  It  was  not 
a  necessary  subject  of  inquiry,  no  issue  be- 
lug  raised  upon  It.  The  pietltlon  alleged  tbe 
fliiag  of  sucb  map  and  tbe  certlflcate  of  lo- 
cation. 

The  award  states  that  the  commtssloaera 
were  unable  to  apportion  the  amount  among 
the  defendants.  It  fonnd  the  ownership  of 
the  property  to  be  in  the  Bay  Olty  &  Bat- 
tle Creek  Railroad  Company,  and  tbat  the 
HicfaiRan  Central  Railroad  (Company  had  pos- 
spsRlon  and  control  of  said  Bay  City  &  Bat- 
tle Greek  Railroad  Company,  and  alt  of  its 
property,  as  owner,  and  that  the  Metropoli- 
tan Trust  Company  had  a  mortgage  upon  tbe 
franchises,  llne^  and  real  estate  to  the  amount 
of  I250.00O.  The  award  shows  that  tbe  com- 
missioner bad  doubts  about  the  dlTisIon,  and 
therefore  determined  the  gross  amount,  sub- 
ject to  be  apportioned  by  the  court.  Thta 
was  pn^ier,  under  How.  Ann.  St.  |  8388.1 

1  How.  Ann.  St  S  8338,  proTldes  that  money 
dut>  as  compensation  for  Inod  taJcea  m  coa- 
deintiatioD  procoedincs  shall,  wlieo  there  is 
doubt  to  whom  it  belnngs,  be  paid  into  and  ap- 
portioned liy  the  coart. 


We  think  tbat  Uie  proceedings  should  be 
affirmed,  with  costs.  The  other  Justices  con- 
curred. 


HULL  T.  BERNATZ. 

(Supreme  Court  of  Michigan.  Oct.  1,  1895.> 

Thctbk  —  AoTioH  BT  Absionii  ot  Uoktoaqb 
—Defenses— Juno MBNT— Rio HT  to  Chbdits 
OS  MoKTOAOE  Debt. 

1.  In  trover  hj  the  assignee  of  a  mortgngc 
on  chattels  against  an  attadiing  officer,  the 
defense  that  the  attachment  was  issned  before 
plnintifT'a  aasigument  was  made  is  without  mer- 
it, where  it  apiicars  that  thero  was  also  a  sub- 
sequent coDTeralon  hj  defendant 

2.  Id  trover  by  the  assignee  of  a  chattel 
mortgage  againBt  an  attaching  officer,  where  it 
appealed  that  on  foreclosure  sale  plaintiff 
bought  the  mortgaged  property,  and  thereafter 
sold  it  at  nn  advance  on  the  price  paid,  the 
amount  paid  on  the  foreclosure  lale,  and  not 
that  Bubsequenttf  received,  is  the  sum  which 
should  he  deducted  from  the  mortgage  debt. 

3.  In  trover  by  the  assignee  of  a  chattel 
mortgage  against  an  attaching  officer,  defendant 
in  not  entitled  to  have  collections  made  by  plain- 
tiff's assignor  on  the  mortgage  collateral,  prior 
to  the  asdignment,  edited  on  the  mortgage 
d<^bt. 

Error  to  circuit  court  Wayne  county;  Hen- 
ry N.  Brevoort,  Judge. 

Action  of  ti-over  by  Charles  B.  Hull  against 
Jacob  Bernatz.  Judgment  for  plaintiff,  and 
defendant  brings  error.  AfDrmed. 

Avery  Bros,  ft  Walsh,  for  appellant  El- 
liott 0.  Steveoson,  fora];^>^ee. 

HOOKER.  J.  Tbe  plaintiff  recovered  a 
Judgment  against  tiie  defendant  an  oOcer, 
tw  tbe  oonveralon  of  certain  tiiattels,  which 
def  ^dant  seised  by  attachment  as  the  prop- 
erty of  one  Smith.  Prerloua  to  tbe  connec- 
tion ot  either  of  the  parties  to  tids  action  with 
the  transaction.  Smith  was  indebted  to  Hart- 
snff  and  to  the  Commercial  Bank,  and  he 
gave  to  each  a  mortgage  to  cover  tbe  aeveral 
claims.  He  also  assigned  some  accounts  as 
collateral  security.  At  tbe  same  time  a  mort- 
gage of  yi,(XX>  was  given  upon  the  same  pn^ 
erty  to  Smith's  wife;  and  on  November  24tb 
a  bill  of  sale  was  made  to  Gordon,  McLean, 
and  Hntcldngs  to  cover  otbw  debts  owned  by 
tliem  and  tbe  concerns  represented  by  tbem. 
Hull,  tbe  i^alntiff,  was  a  member  of  one  of 
tbese  flrms.  On  November  24,  1881,  Arm- 
strong ft  Graves,  other  credlton.  seized  tbe 
property  up<m  an  attacbmoit;  but  this  at- 
tachment suit  waa  discontinued,  and  another 
begun,  and  levy  made  upon  tbe  goods  on  De- 
cember 16,  1881.  The  propwty  continued  in 
the  possession  of  the  defendant,  and.  was 
ulUmately  sold  upon  executl<m,  Issued  in  said 
action.  On  tbe  day  of  the  levy,  viz.  Decem- 
ber 16,  1881,  a  controveny  having  arisen  be- 
tween Hartsuff  and  the  bank,  on  the  one  aide, 
and  Gordon  and  McLeaji,  on  the  other,  over 
the  book  accounts.  It  was  adjusted  tbe 
purchase  by  tbem  (1.  e.  Gordon  and  McLeanj 
of  the  mortgages  given  Hartsuff  and  the 
bank,  which  were  duly  assigned  to  Hull,  the 
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plaintiff.  Subsequently  trover  waa  brought 
by  blm  against  the  officer,  who  has  brought 
error  upon  the  Judgment  rendered  against 
blm.  The  plaintiff  sold  the  property  on  fore- 
olosure,  and  purchased  the  same  at  the  sale. 
He  subsequently  sold  it  at  an  advance  on 
the  price  paid. 

The  points  relied  on  are  (1)  that  the  conver- 
sion occurred  before  the  assignment  to  plain- 
tiff, which  did  not  have  the  effect  to  assign 
a  right  of  action  tbttefor:  (2)  that  the  jury 
were  permitted  to  render  a  verdict  for  more 
than  the  balance  due  upon  the  mortgage;  (3> 
that  the  amonnt  collected  on  the  accounts  as- 
signed as  security  for  the  mortgage  debts 
should  have  been  applied  In  reduction  of  such 
balance;  (4)  that  the  amount  rec^ved  by 
plaintiff  for  said  goods,  and  not  tbe  amount 
bid  by  Urn  at  sale,  should  bare  been  applied 
In  reduction  of  the  mortgages. 

1,  There  la  no  force  In  defendant's  first 
point,  for  tbe  reason  that  It  does  not  conclu- 
alrely  appear  that  tiw  secwd  attachment  pre* 
ceded  his  purchase  of  the  mortgages.  If  It 
did,  he  was  not  obliged  to  treat  such  attach- 
ment as  a  conTeraton,  and  apparently  may  not 
have  done  bo,  aa  there  la  testimony  of  a  con- 
rersatlfu  with  d^endant  at  a  later  time  in 
which  the  latter  is  said  to  have  denied  plain- 
tiff's right  to  tbe  goods  which  he  still  bad  in 
poaaession. 

2.  We  think  the  amount  bid  at  the  ton- 
doanre  sale,  and  not  the  price  snbsequmtly 
received  by  ^alnttff,  waa  the  anm  to  be  ap* 
Iriled  upon  the  mortgage  debt 

S.  The  court  Inatmcted  tbe  Jniy  that  they 
should  render  a  verdict  for  the  balance  due 
on  the  mortgages  only,  deducting  from  tlie 
face  oi  the  mortgages  amounts  recdved  by 
Hull  tiom  whatever  source.  He  stated  then 
thftt  they  might  apply  tbe  amounts  collected 
on  tbe  book  accounts  assigned  as  collateral,  If 
they  thought  it  abonld  be  done.  Lat».  now- 
ever,  he  stated  that  the  appUcatitm  of  the 
amount  collected  oa  tba  accounts  to  the  dalm 
of  Gordon  et  al.  under  the  assignment  to 
them,  instead  of  upon  the  mortgages,  waa  not 
a  matter  that  the  defendant  could  complain 
of.  ^la  assignment  or  bill  of  sale  to  G<Hxton 
et  al.  was  of  all  goods,  acconnta,  etc.,  subject 
to  the  mortgages.  It  does  not  appear  to  have 
been  recorded,  but  possession  was  taken  Im- 
mediately; and  It  Is  claimed  by  the  aasignees 
that  It  was  not  takra  by  way  of  security, 
but  aa  a  purchase,  although  Smith  claims 
otherwise.  McLean  proceeded  to  collect  the 
accounts,  and  the  amounts  received  were  de- 
posited to  their  credit  In  the  bank.  When  the 
mortgages  were  bought  by  them,  they  paid  for 
them  In  part  by  thdr  note,  and  gave  a  check 
for  the  balance  against  their  account  The 
m(N*tgage6  were  assigned  to  Hull  for  their 
benefit  and  by  their  direction,  and  the  ac- 
counts In  the  bands  of  the  mortgagees  were 
sun-endered  to  them.  It  therefore  appears 
that  neither  the  bank  nor  Hull  made  collec- 
tions of  any  accounts  pledged  as  collateral, 
and  tbe  collections  made  by  Gordon  and  Mc- 


Lean were  lawfully  applied  upon  their  own 
clahn.  We  agree  with  the  learned  drcolt 
Judge  that  the  defendant  has  no  cause  to  com- 
plain tliat  they  were  not  applied  upon  tbe 

mortgage. 

This  disposes  of  the  questloDS  dlseittsed. 
and  the  Judgment  must  be  affirmed.  Tbe 

other  Justices  concurred. 


FELL  V.  NEWBERRY. 
(Supreme  Court  of  Michigan.  Oct  1.  18K{.> 

BhEACH  of  COITTRICT— MeASUHB  OF  DaMAOES. 

One  who  contracts  with  a  mill  owner  to 
furnish  men  and  operate  the  mill  for  cuttiag 
i^ingles  out  of  timoer  furnished  by  the  owno-. 
at  so  much  per  thousand  shingles  turned  oat, 
mar,  on  breach  of  tbe  contract,  recover  aa  dam- 
ans the  prospective  profits  of  the  contract 
Grant  J.,  disaenting. 

Error  to  circuit  court.  Emmet  county;  Os- 
car Adams,  Judge. 

Action  by  Sylvester  O.  Fell  against  Jay  h. 
Newberry  for  breach  of  contract.  From  a 
Judgment  for  defendant  plaintiff  brings  er- 
ror. Reversed. 

Lyon  &  DooUng,  for  appellant  B.  T.  Hal- 
stead  and  A.  D.  Qnlekahnnk,  Ux  appellee. 

MONTGOMERY,  J.  The  fkcts  an  mffl- 
dently  stated  In  the  opinion  of  Mr.  Justice 
Grant  The  Question  involTed  is  wbetlm  the 
plaintiff  Is  mtltled  to  recorer  aa  damages  the 
amount  of  such  profit  aa  he  might  have  made 
1^  performing  the  contract  If  performance 
had  not  been  prevented  by  the  defendant 
The  general  and  simplest  mle  of  damages  is 
that  the  Injured  party  is  entitled  to  compen- 
sation for  the  loss  siutained.  In  actions  on 
contract  this  mle  is  so  far  qualified  aa  to 
limit  the  recovery  to  such  damages  as  can 
be  said  to  have  been  in  the  contunplatSon  oS 
the  parties.  A  further  llmltatlfm  to  the  gen- 
eral rule  Is  that  damages  which  are  specnla- 
tlre  or  conjectural  cannot  be  recovered.  To 
this  class  belong  profits  tliat  cannot  be  £alily 
established  by  pnx^  not  becauae  the  loss  of 
profits  should  not  be  compensated,  but  soUy 
because  of  the  Inability  to  estimate  or  deter- 
mine tbe  amount  It  has  been  frequently 
held  by  this  court  that  when  the  breodi  of 
contract  results  In  the  loss  of  profits  to  the 
plaintiff,  and  the  contract  Is  one  in  which  a 
profit  accruing  to  the  plaintiff  was  conton- 
plated,  the  amount  of  snch  profit  is  recover 
able.  Atkinson  v.  Morse,  63  Mich.  2SI,  29  X. 
W.  711;  I.ieonard  t.  Beandry,  6S  Mich.  31S. 
•M  N.  W.  88;  Id.,  80  Mich.  16S,  45  N.  W.  Oi; 
Burrel  v.  Salt  Works,  14  Mich.  31  See.  also, 
6  Am.  &  Eng.  Ena  Law,  32,  note.  In  tbe  case 
of  AlUs  v.  McLean,  48  Mich.  428.  12  N.  W. 
640,  It  waa  held  that  tor  the  failure  to  fnr 
nlsh  machinery  to  the  owner  of  a  sawmill  as 
agreed,  the  owner  cannot  recover  for  piofib 
which  he  would  have  made  in  the  geneial 
conduct  of  the  business.  Mr.  Justice  Cooiey, 
speaking  of  the  profits  claimed  in  that  case; 
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SAid:  **Tbc/  depend  on  many  clrcumatanceB, 
among  whlcb  are  capital,  skill,  supply  of  logs, 
supply  and  steadiness  of  labor;  and  one  man 
limy  fail  while  another  prospers,  and  the 
same  man  may  fall  at  one  time  and  prosper 
at  another,  though  the  prospects  at  both 
times  appear  equally  good.  It  will  be  seen 
that  the  case  of  Allis  v.  Mcliean  was  not  a 
case  In  which  the  plaintiff  wa^  proceeding 
under  contract  with  the  defendant  or  with  a 
third  party  to  manufacture  at  a  stipulated 
price;  and  In  the  precisely  analogous  case  of 
Manufacturing  Co.  T.  Pinch,  91  Mich.  156,  51 
N.  W.  030,  the  case  of  AIlls  t.  McLean  was 
followed.  On  the  other  hand,  In  Leonard  v. 
Beaudry.  supra.  It  was  held  that  the  owner 
of  the  sawmill  who  was  defeated  of  the 
profits  which  he  might  have  made  under  a 
contract  with  the  defendant  could  recover  such 
profit  on  showing  what  It  would  cost  him  to 
manufacture  the  Imnber.  I  think  the  latt^ 
case,  If  followed,  rules  the  present.  There 
is  no  element  of  uncertainty  in  the  present 
case  wbieh  there  was  not  In  that  The  only 
difference  is  that  in  that  case  the  amount  of 
lumber  to  be  cut  was  fixed,  while  in  the  pres- 
ent the  plaintiff  was  entitled  to  the  profits 
which  he  might  make  by  cutting  np  to  the 
c-npacity  of  the  mill  for  a  given  time.  Break- 
downs and  interruptions  affect  the  cost  in 
the  one  case  as  well  as  In  the  other,  but  this 
fact  was  not  in  that  case  nor  should  it  In  this 
be  deemed  an  Insuperable  ol»lacle  to  recor- 
cry.  A  workman  engaged  with  a  team  may 
meet  with  an  accident  to  his  wagon  or  break 
a  logging  chain,  but  we  apprehend  that,  if 
this  be  the  only  element  of  uncertainty,  bo 
would  be  entitled  to  recover  the  prospective 
profits  of  an  employment  The  rule  onght 
not  to  be  different  In  case  of  the  owner  of  the 
mill.  In  Leonard  v.  Beaudry,  68  Mich.  322, 
33  N.  W.  88,  Mr.  Justice  ChampHn  very  perti- 
nently said:  "It  Is  a  mistake  to  suppose 
that  sawmill  owners  ate  without  the  pale  of 
the  law,  or  that  their  business  Is  so  hazard- 
ous and  uncertain  that  parties  dealing  with 
them  can  violate  their  contracts  with  Impunl* 
ty."  In  Petrie  v.  Lane,  97  Mich.  454,  35  N. 
W.  70,  plaintiff  failed  to  show  that  his  mill 
was  not  as  profitably  employed  during  the 
season  as  it  would  have  l>een  by  fulfilling  the 
contract  It  may  be  difficult  to  reconcile  the 
case  of  Talcott  v.  Ciippen,  52  Mich.  G33,  18 
N.  W.  892,  with  Leonard  v.  Beaudry,  but.  In 
so  far  as  the  two  eases  conflict,  the  latter,  it 
must  be  held,  has  overruled  the  former. 
Plaintiff  was  entitled  to  Imve  the  jury  con- 
sider h\a  loss  of  profits  by  the  contract 
Judgment  should  be  reversed,  and  a  new 
trial  ordered. 

McGRATU,  0.  J.,  and  U)NG  and  HOOK- 
ER, JJ.,  concuned  with  MONTGOMERY,  J. 

This  is  an  actlMi  of  assumpsit  to  recover 
for  work  and  labor  performed  in  repairing  a 
Bbingie  mill  for  the  defendant  and  to  re- 
cover as  damages  prospective  profits  which 


plaintiff  claims  he  might  have  made  If  he 
had  been  permitted  to  run  the  mill  for  six 
months  under  a  parol  contract  made  with 
the  defendant.  The  contract,  as  stated  by 
the  plaintiff,  is  as  follows:  "The  arrange- 
ment was  that  I  was  to  go  up  to  Germ- 
fask,  and  see  to  getting  the  mill  Into  run- 
ning order,  and,  after  It  was  ready  to  run, 
I  was  to  run  the  mill  by  the  thousand,  for 
six  months.  I  was  to  hire  my  own  help,  and 
he  was  to  pay  me  for  cutting,  by  the  thou- 
sand, one  dollar  for  the  clear,  fifty  cents  for 
the  seconds,  and  twenty-five  cents  for  culls. 
That  was  Mr.  Newberry's  proposition.  I 
accepted  it  at  the  time  I  looked  the  mill 
over.  He  was  to  furnish  the  mill  with  stock, 
and  keep  the  mill  running.  He  said  the  par- 
ties there  with  whom  he  had  a  contract 
would  stock  it,  and  I  said,  *That  Is  very  un- 
certain;' and  he  said,  *I  will  see  that  It  la 
stocked,  because  I  want  that  mill  to  run 
every  day  until  I  get  my  money  out  of  it.* 
He  said  the  timber  was  pine,  and  it  would 
run  three-quarters  star.  Under  the  arrange- 
ment, I  was  to  furnish  the  oil  and  the  fllos 
and  the  incidentals.  I  waa  to  employ  the 
hands.  Payments  were  to  be  made  monthly. 
The  amount  of  shingles  were  to  be  counted 
up  at  the  end  of  each  month,  and  the  pay- 
mfflit  was  to  be  made  the  15th  of  the  next 
succeeding  month.  I  was  to  pile  the  shingles 
up  in  the  yard  away  from  the  flre.  When 
the  mill  was  about  ready  to  operate,  I  had 
the  men  all  engaged  at  that  time.  I  had  a 
conversation  with  Mr.  Newberry  In  refer- 
ence to  getting  a  filer,  one  particular  man. 
He  said  he  tliought  he  conld  get  me  a  good 
flier,  and  made  an  effort  of  that  kind.  I  had 
the  men  all  engaged  to  operate  the  mill. 
Some  of  them  had  been  employed  for  quito 
a  while  before  the  mill  was  ready.  Most  of 
them,  for  a  number  of  days,  had  been  ready 
whenever  the  mill  was  ready.  They  were 
all  engaged  August  14,  1893,  and  were  all 
there  In  the  neighborhood,  handy,  where  1 
could  And  them."  The  mill  was  ready  for 
operation  about  August  14th.  It  was  then 
proposed  by  the  defendant  to  reduce  their 
contract  to  writing.  They  disagreed  as  to 
the  terms.  Plaintiff  refused  to  sIrd  the  con- 
tract prepared  by  the  defendant  insisting 
that  It  was  not  in  accordance  with  their 
parol  agreement  for  the  breach  of  whicli 
this  action  is  brought.  PlalntlfTs  testimony 
on  the  question  of  damages  Is  as  follows: 
"I  have  no  knowledge  of  my  own  as  to  the 
capacity  of  that  mill,  as  I  came  away  be- 
fore the  mill  was  run.  Based  upon  my 
knowledge  of  the  business  and  my  experi- 
ence as  a  shingle  maker,  with  the  material 
such  as  Mr.  Newberry  agreed  to  furnish,  I 
would  say  the  capacity  of  the  mill  was  from 
40  to  50  thousand  shingles  a  day.  I  saw 
some  of  the  timber  there  at  the  mill.  With 
the  timber  of  the  quality  it  was  agreed  to 
be  furnished.  It  would  run,  I  should  think, 
three-quarters  stars,— an  average  of  three- 
quarters  stars,— and,  of  the  balance  three- 
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auarters  to  four-fifths  seconds,  and  the  re- 
maiuder  culls,  would  not  be  far  out  of  the 
way.  Q.  Would  the  proportions  of  the  dif- 
ferent classes  or  qualities  of  shingles  be 
nffected  by  the  manner  of  manufacturing? 
A.  Oh,  Id  a  certain  degree,  yes,  air;  but 
more  In  timber.  It  Is  supposed  to  be  In  a 
workmanlitie  manner.  I  know  of  the  slcUl 
or  ability  to  manufacture  shingles  of  most 
of  the  crew  of  men  that  I  had  employed, 
and  I  got  the  best  men  I  could  for  that  line  of 
business.  For  band  irons,  nails,  oil.  etc,  we 
figure,  as  a  usual  thing,  fire  centB  per  thou- 
sand. That  has  been  my  experieice.  Five 
cents  a  thousand  would  cover  it  thoroughly. 
I  Itnow  what  wages  I  had  agreed  to  give 
those  men  who  were  to  run  this  mill  for 
me.  On  a  basis  of  40  thousand,  my  profit 
would  have  been  from  ?15  to  $17  per  day; 
that  Is,  Including  myself  and  son's  work." 
On  cross-examination  he  testified  as  fol- 
lows: "I  have  resided  In  Petoskey  about 
nine  years.  I  ran  a  shingle  mill  in  Petos* 
key  alMut  two  years.  It  was  a  steam  mill. 
The  power  was  not  as  heavy  as  this  mill 
up  there.  The  power  was  not  so  good  pow- 
er. The  other  machin^y  was  Just  al>out  the 
same  make,  mostly.  We  ran  from  30  to  45 
thousand  on  an  aT«age.  bnt  we  were  run- 
ning cedar  at  that  time;  we  did  not  run 
pine.  The  capacity  of  pine  is  about  a  third 
more  than  it  Is  cedar.  It  was  five  or  six  years 
ago  that  I  ran  that  mill.  I  could  not  state 
liow  many  months  I  ran  during  the  first 
year.  I  think  we  ran  it  more  thaa  half  of 
the  year.  I  do  not  know  how  many  months 
we  ran  it  the  second  year.  I  employed  12 
to  14  men  about  the  mill.  Sometimes  we 
ran  kind  of  short-handed,  and  again  ran 
full-handed;  bnt  I  am  speaking  of  what  It 
requires  to  run  a  mill  full.  SomeUmes  wo 
cannot  get  a  man  that  Is  capable,  very  con- 
veniently. It  has  been  here,  years  before, 
a  difficult  matter  to  get  a  capable  man. 
When  I  was  In  business,  it  was  hard  to  get 
a  capable  man  some  parts  of  the  year.  I 
have  i^rated  one  oat  near  Charlevoix, 
something  like  four  or  five  years  ago.  It 
was  six  mifes  this  side  of  Charlevoix.  The 
mill  burned  up  after  I  came  away  from  there. 
I  was  employed  to  take  charge  of  It  during 
the  latter  part  of  the  time  I  was  there.  I 
went  there  as  a  hand  In  the  first  place.  I 
worked  at  different  things,  mostly  cutting  off, 
I  think.  I  was  there  quite  a  while  during 
the  winter.  They  had  a  saw-mlU  connected 
with  it  We  used  the  same  machinery  north, 
as  we  used  both  at  Charlevoix  and  in  Pe- 
toskey. Since  leaving  the  shingle  mill  In 
Petoskey,  and  up  to  the  time  I  went  up 
north  to  this  mill  In  question,  I  have  been 
In  the  fish  business  In  the  summer  time, 
•  •  •  With  my  experience  of  mills,  this 
mill  had  a  capacity  of  about  40  to  46  thou- 
sand per  dny,  with  a  good  crew.  That  would 
be  a  good  mill.  It  depends  somewhat  upon 
the  timber.  Tlie  output  would  depend  upon 
the  mill,  the  saw,  and  the  sawyer."  On  re- 


direct examination  he  said:  "Based  upon 
my  knowledge  and  experience  in  the  shingle 
manufacturing  business,  and  my  knowledge 
and  observation  of  the  mill  and  machinery 
at  Oermfask,  I  would  say  that,  taking  that 
machinery  in  good  order,  when  getting  ready 
to  run,  it  would  run  at  least  20  to  25  days  a 
month." 

Walter  Fell,  the  plaintiff's  son,  testified 
that  he  had  wwked  in  shingle  mills  for  about 
eight  years,  off  and  on;  that  he  considered 
this  a  very  good  one,—machine  mill;  that, 
based  uiMu  his  knowledge  of  and  »perieu<-e 
in  the  manufacture  of  shingles  and  the  ob- 
servation of  oth^  machines,  he  should  say 
that  the  capacity  of  that  mill  per  day,  if 
properly  run,  was  about  40,000;  that  the  tim- 
ber furnished  was  good;  that  while  he  was 
there  the  mill  made  from  38,000  to  43,<KX); 
that  the  average  was  40,000;  that  the  qual- 
ity was  very  good,  running  not  quite  three- 
quarters  stars,  and  the  balance  about  two- 
thirds  seconds  and  Mie-thii-d  culls.  On  crofs- 
examination  he  testified  that  a  good  deal  of 
the  time  they  did  not  nm  full  day;  that  the 
well  gave  out,  which  hindered  considerably; 
that  a  lot  of  poor  whisky  had  a  good  deal 
to  do  with  It  part  of  the  time;  that  several 
of  the  crew  were  inclined  to  use  a  good  deal 
of  whisky;  and  that  another  reason  was  on 
account  of  the  stock.  On  redirect  examina- 
tion he  tesUfled  that  under  good  management 
a  mill  ought  to  mn  at  leaat  20  to  25  days  a 
mtuitb. 

George  Houser,  a  witness  for  plaintiff,  had 
worked  on  similar  mills  four  or  five  years. 
His  testimony  Is  as  follows:  "Q,  Tou  niusc 
have  some  idea,  then,  of  the  capacity  of  that 
kind  of  machine?  A.  That  depends  a  good 
deal  on  timber,  a  good  deal  on  men,  and  a 
good  deal  on  how  the  mill  la  put  op.  <). 
How  much  would  you  cay  was  the  caiiaelty 
of  this  mill  up  there?  A.  Well,  I  should 
think  that  mill,  every  thing  In  good  nin- 
ning  order,  would  cut  40,000  a  day  right 
along,  average  that,  kept  stocked,  and  have 
good  machinery,  not  Includtng  stoppages,  but 
Just  the  days  It  ran.  Q.  Whether  or  not. 
when  properly  handled  by  competent  men,  it 
would  average  that  day  in  and  day  out, 
month  tn  and  month  out?  A.  No;  I  don't 
think  it  Q.  How  much  would  It  averagt^. 
including  stoppages  and  everything?  A. 
Well,  I  couldn't  say  for  that.  It  Is  something 
that  is  hard  to  get  at  They  are  a  good 
ways.  In  that  countiy,  from  a  machine  shop. 
A  little  thing  would  shut  you  down  for  2  or 
3  days.  I  should  say  the  capacity  of  this 
mill  up  there,  with  everything  In  good  run- 
ning order,  would  be  40,000  a  day.  I  could 
not  tell  the  numt>er  of  days  the  mill  did  run. 
There  was  days  I  worked  that  the  mill  did 
not  ran.  We  had  some  trouble  with  the 
well  after  we  started  up;  It  ran  dry;  and 
then  we  had  to  dig  a  trench  to  the  river,  and 
It  was  a  week  or  10  days  that  the  mill  stood 
still  while  we  were  fixing  that.  It  would 
cost  somewhere  In  the  ncigbborbood  of  $22, 
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counting  ererything,  to  operate  that  mill.  Q. 
How  mucb  would  the  groBS  eanUnga  of  tbe 
mill  be  per  day?  A.  I  hare  never  flsrured  It. 
Of  course,  you  can't  count  aa  breakdowns 
Shingle  mUlB  never  run  steady.  Tlwy  break 
down.  The  men  get  full  with  too  mucb 
whisky.  Tliat  Is  the  gi>eat  trouble  with 
shhigle  men.  A  good  deal  of  the  trouble  up 
thore  after  the  14th  <a  August  was  that  the 
men  got  full.  They  got  too  much  whisky. 
The  men  would  go  on  a  tear  once  in  a  while, 
and  wonid  not  be  able  to  work.  The  mlU,  if 
properly  run,  would  run  about  20  days  per 
month,  allowing  5  6  days  to  the  month  for 
accidents  that  naturally  happen.  Of  course, 
we  cannot  always  tell  in  a  mill,  but  I  should 
think  G  or  6  days  to  the  month  would  be 
sufficient  to  cover  all  accidents,  or  rather 
brenkdo^vns,"  etc.  On  cross-examination  he 
testified  as  follows:  "I  have  had  charge  of 
mills;  run  them  by  the  thousand,  by  the  day, 
and  by  the  piece,  and  every  day  pretty  near. 
The  manufacture  of  shingles  Is  not  a  certain 
iudustty  at  all.  I  have  found  It  full  of 
chances  and  possibilities.  I  have  noticed  2 
men  who  have  started  out  with  shingle  mills, 
men  who  sppeared  to  be  of  the  same  quall- 
flcations;  the  one  would  prosper,  and  tbe 
other  would  fall.  Tbe  chances  are  about  tbe 
same  the  one  way  as  tbe  other.  Whether 
the  man  will  make  money  In  the  opetatlon  or 
uot  would  depend  some  on  the  kind  of  men 
lie  liad.— whether  the  men  become  sick  after 
running  the  mill,  and  whether  the  men  are 
sober  and  Industrious,  or  the  ccmtrary,  or  the 
attention  or  neglect  a  man  would  give  to  the 
nmchlnery,  so  as  to  cause  It  to  break  down. 
If  the  well  tBlis,  the  plant  stops.  The  Jointer 
is  the  main  man  In  the  mill.  Another  acci- 
dent that  would  affect  the  mill,  as  to  whethw 
It  would  pay  or  lose,  would  be  the  matter  of 
breakage  of  machinery.  Tbe  cost  of  running 
that  mill  was  f22  a  day.  I  arrived  at  that 
by  taking  the  items,  wages,  and  adding  tbem 
np,  and  made  a  rough  estixbate  of  band  Ircm 
and  oil  at  $.25  a  thousand.  We  run  10  hours 
a  dny  during  October,  November,  and  Decon- 
ber.  If  there  was  a  break,  we  stopped. 
The  men  all  got  their  pay  for  tbe  day,  and 
tbe  mill  lost  It.  Of  course,  I  have  got  on  my 
book  the  number  of  hours  I  worked." 

The  above  Is  all  the  material  testimony  on 
the  part  of  the  plaintiff.  The  mill  was  ran 
by  tlie  defendant  with  tbe  same  crew  that 
Mr.  Fell  had  engaged.  He  gave  evidence 
tending  to  controvert  tbe  plaintiff's  claim, 
and  to  show  tliat  during  tbe  time  he  ran  the 
mill,  a  period  of  six  months,  there  was  an 
actual  loss  of  HS,  and  that  the  cost  of  manu- 
facturing exceeded  the  value  of  aU  tbe  shin- 
gles manufactured. 

GRANT,  J.  (dissenting;  after  stating  tbe 
factft).  It  requires  no  argument  to  show 
tliat  tlie  damages  claimed  are  purely  apecu- 
latire  anil  uncertain.  Plaintiff  did  not  own 
the  mill,  did  uot  lose  the  use  of  any  capital, 
was  put  to  no  expense  In  employing  men,  and 


recovered  for  his  labor  In  putting  the  mill 
In  repah:.  Thm  Is  no  showing  that  he  lost 
any  time  Crom  his  customary  employment. 
This,  therefore,  Is  not  a  case  of  Idle  capital 
or  Idle  labor.  Tbe  law  in  this  state  does  not 
permit  tbe  recovery  ^  prospective  profits  un- 
der the  facts  ot  this  case  ss  shown  by  the 
plaintiff's  own  evidence.  Moltby  v.  Plum- 
mer,  71  Mich.  BBS.  40  N.  W.  3;  Fetrle  v. 
Lane,  58  Mlcfa.  627,  25  N.  W.  504;  Id.,  67 
Mich.  454, 33  N.W.  70;  Uanufactnrlng  Co.  v. 
Pbich,  91  Mich.  156.  61  N.  W.  030;  Talcot  v. 
Crippen,  62  MIeh.  635.  18  N.  W.  392;  Allls  v. 
McLean,  48  Mich.  438,  12  N.  W.  640.  Tbe 
language  used  In  Allis  v.  McLean,  at  page 
432,  68  Mich.,  and  page  640,  12  N.  W..  Is 
especially  applicable  to  tbe  present  esse.  It 
follows  that  the  circuit  Judge  was  correct  in 
instructing  the  Jury  that  plaintiff  was  not  en- 
titled to  recover  for  the  loss  of  profits.  The 
Judgment  should  be  affirmed. 


HODGES  T.  PHINNEY  et  ai. 

(Supreme  Court  of  Michigim.  Oct.  1,  1896.) 

Amignhbnt  Of  Dowis  — Paturkt  or  Uohtoagb 
— Rate  or  Intbrest. 

1.  Wheie  &  tract  of  land,  excluBive  of  the 
mortgage  on  it,  is  valued  as  one-third  of  the 
estate  of  a  decedent,  and  assigned  as  dower, 
the  dowrew  ia  bound  to  pay  one>third  of  the 
interest  on  the  mortgage  debt. 

2.  Where  n  dowresa  purchiisoa  the  niortgagf? 
on  land  in  which  dower  is  assijriitd  lier,  the  raio 
of  interest,  as  Ik  twees  herself  and  the  remaiit- 
der-man.  la  the  legal  rate  of  interest,  and  uot 
that  stipulated  In  the  mortgage. 

Appeal  from  circuit  court,  Gratiot  county, 
in  chancery;  Sherman  B.  Daboil,  Judge. 

A  bill  by  Amelia  Hodges  against  Ansel  H. 
Pbinney  and  others,  to  foreclose  a  mort- 
gage. From  a  decree  for  plaintiff,  defendant 
NewcoQib  appeals.  Reveised. 

Tbe  agreed  facts  in  this  case  are  as  fol- 
lows: The  bill  was  filed  to  foreclose  a  mort- 
gage executed  by  Alvln  Hodges  and  wife, 
tbe  complainant,  to  William  Dutton,  August 
27,  1877,  for  $1,200,  due  five  years  from  Its 
date,  with  Interest  payable  annually  at  10 
per  cent,  per  annum.  Interest  was  paid 
thereon  to  August  27,  1SS3.  and  indorsed  on 
the  mortgage.  Alvln  Hodges  died  intestate 
March  1^  1882,  and  left  sui-vlving  him  bis 
daughter.  Estella  M.  (his  only  child  and  sole 
heir),  and  his  widow.  Estella  M.  died  with- 
out Issue  during  the  administration  of  the 
estate,  leaving  her  mother,  complainant,  the 
sole  heir  of  the  estate.  May  7,  1884,  tbe  80 
acres  of  land  incumbered  by  this  mortgnge 
were  duly  set  off  as  such  widow's  right  of 
dower  In  240  acres  of  land  of  which  her  bus- 
band,  Alvln  Hodges,  died  sdsed.  October 
13,  1SS4,  complainant,  with  money  belonging 
to  ber,  and  In  no  way  belonging  to  tbe  estate 
of  ber  husband,  purchased  this  note  and 
mortgage  of  tbe  mortgagee,  William  Dutton. 
and  took  from  him  an  assignment  thereof  to 
hereof,  and  cansed  tbe  assignment  to  be  duly 
recorded.  July  5.  1887.  tbe  SO  acres  so  set 
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off  to  complainant  for  her  dower,  and  In- 
cumbered by  Uie  mortgage,  was  by  the  ad- 
ministrator of  said  estate  duly  sold  to  Wil- 
liam L.  Baker  for  $1,500,  subject  to  com- 
plainant's rlgl]t  of  dower,  and  also  subject 
to  her  mortgage  in  this  caiise.  On  tbe  same 
day.-July  S,  18S7,— said  William  L.  Baker 
conveyed  by  quitclaim  deed  to  Miles  W.  Bul- 
lock, for  $2,000,  bis  Interest  so  acquired  at 
said  administrator's  sale  In  tbe  80  acres  of 
land  80  set  off  to  complainant  as  dower.  On 
the  same  day  Bullock  and  wife  executed  two 
mortgages  on  this  same  land,— one  to  David 
Robinson,  Jr.,  for  ?500,  and  one  to  Char- 
lotte Tompkins,  for  $1,500.  These  deeds 
and  mortgages  were  recorded  July  15th. 
February  1,  1S80.  MUes  W.  Bullock  and  wife, 
by  quitclaim  deed,  for  ?1,  conveyed  the  80 
acres  of  land  to  Ansel  H.  Phlnney,  subject 
to  the  Robinson  and  Tompkins  mortgages. 
Charlotte  Tompkins  foreclosed  the  mortgage 
from  Bullock  to  her.  In  chancery,  without 
making  complainant  herein  a  party  to  tbe 
fmeclosure  suit,  and  she  (Tompkins)  received 
a  commissioner's  deed  for  the  80  acres  March 
14,  1892.  Charlotte  Tompkins  died  August 
3.  1892,  leaving  Harriett  P.  Newcomb  her 
sole  devisee  and  legatee.  Tlie  estate  was  in- 
solvent. It  appears  from  the  report  of  the 
commissioners  assigning  dower  that  they  ap- 
praised the  real  estate  at  the  sum  of  $13,- 
400;  that  there  were  loans  upon  It  to  the 
amount  of  J3,8ri0,  leaving  an  amount  over 
the  loans  of  $9..">50;  that  tliey  set  off  to  com- 
plainant, as  dower,  this  80  acres,  which  they 
valued  at  $3,183.33  aside  from  this  mort- 
gage loan  of  $l,20a 

Luke  S.  Montague,  for  appellant  W.  E. 
&  J.  H.  WInton,  for  appellee. 

GRANT,  J.  (after  stating  the  fftcts).  Tbe 
question,  as  stated  by  the  complainant's 
counsel.  Is:  Could  she  buy  the  mortgage  up- 
on the  land  admeasured  to  her  as  dower,  and 
enjoy  all  the  rights  thereunder  that  Dutton. 
the  original  mortgagee,  had?  As  stated  by 
tbe  defendant's  counsel  the  question  is:  Is 
not  a  widow  endowed,  owning  a  mortgage 
covering  the  land  set  off  to  ber  as  dower, 
bound  to  keep  the  Interest  down?  It  Is  the 
duty  of  the  life  tenant  to  pay  the  Interest  on 
Incumbrances  existing  at  tbe  time  tbe  ten- 
ancy was  created.  A  dowress  forms  no  ex- 
ception to  tbe  rule.  4  Kent,  Comm.  74; 
House  V.  House,  10  Paige,  158.  In  the  case 
before  us  tbe  entire  real  estate  was  mort- 
gaged. One-third  of  it  was  assigned  to  tbe 
complainant  as  her  dower,  burdened  with 
one-third  of  the  entire  mortgage  debt  The 
mortgage  was  part  due.  If  we  adopt  the 
cofhptainant's  view,  she  can  recover  the  en- 
tire amount  of  the  mortgage  against  the  re- 
mainder-man, and  her  estate  will  be  enlarged 
to  the  extent  of  the  payment.  Id  that  event 
the  land  In  which  she  was  endowed  would 
be  worth  about  $4,400,  instead  of  $3,100, 
which  was  tbe  value  assigned  to  her.  Such 


holding  would  be  not  only  contrary  to  law. 
but  to  equity  as  well.  Whether  the  life  ten- 
ant or  the  remainder-man  redeems  or  takes 
an  assignment  of  tbe  mortgage,  each  must 
contribute  to  the  payment  of  tbe  principal 
according  to  tbe  value  of  his  Interest  Much 
conflict  formerly  existed  among  the  authori- 
ties upon  this  point,  but  the  well-settled  rule 
now  Is  that  the  dowress  must  pay  the  pres- 
ent value  of  an  annuity  based  upon  the  an- 
nual interest  which  the  law  requires  ber  to 
pay.  The  rule  is  thus  stated  in  an  early  and 
leading  case:  "How  Is  the  plaintiff  [a  dow- 
ress] to  contribute  ratably  to  discbarge  tbe 
mortgage  debt?  If  she  was  to  pay  one-third 
of  the  debt  and  Interest  (exclusively  of  costs) 
paid  by  the  defendant  together  with  Interest 
on  that  one-third  from  tbe  time  tbe  defend- 
ant paid  it  there  can  be  no  doubt  that  this 
would  be,  to  the  defendant,  a  satisfactory 
contribution.  But  tbe  plaintiff  has  only  a 
life  interest  In  tbe  dower,  and  payment  of 
the  entire  one-third  of  that  debt  would  be 
unjust  It  would  be  making  her  pay  for  a 
life  estate  equally  as  If  It  was  an  estate  In 
fee.  The  more  accurate  rule  would  appear 
to  be  that  she  should  'keep  down'  one-third 
of  the  Interest  of  tbe  mortgage  debt,  by  pay- 
ing, during  her  life,  to  the  defendant  the 
interest  of  one  third  part  of  the  aggregate 
amount  of  the  principal  and  Interest  of  the 
mortgage  debt  paid  by  the  defendant  to  be 
computed  from  the  diite  of  such  paymeut. 
But,  as  It  would  be  Inconvenient  and  cmbar- 
i-assing  to  charge  her  with  such  an  annuity, 
then  let  the  value  of  such  annuity  from  the 
plaintiff  (ber  age  and  health  considered)  be 
ascertained  by  one  of  tlie  masters  of  tbe 
court,  and  be  deducted  from  the  amount  of 
the  rents  and  profits  so  coming  to  her;  and, 
if  that  value  should  exceed  the  amount  of 
tbe  rents  and  profits  so  coming  to  ber,  that 
then  the  residue  of  such  value  bo  deducted 
from  the  dower  to  be  assigned  to  ber,  out 
of  tbe  house  and  land  mentioned  in  tbe  bill. 
The  question  Is,  If  an  estate  In  fee  In  one 
equal  third  part  of  the  premises  ought  to  pay 
the  one  equal  third  part  of  tbe  mortgage  debt 
and  Interest  paid  by  the  defendant,  then 
what  proportion  ought  the  plalntlfTs  life  es- 
tate in  that  one  third  part  to  pay?  I  ap- 
prehend tbe  value  of  such  an  annuity  would 
be  that  result."  Swaine  v.  Ferine,  5  Johns 
Ch.  482.  In  chapter  24,  Scrib.  Dower,  the 
subject  will  be  found  very  fully  and  ably 
discussed,  and  tbe  authorities  fully  cited. 

This  annuity  cannot,  however,  be  based 
upon  the  rate  of  Interest  contained  tn  the 
mortgage,  but  must  be  based  upon  the  legal 
rate  of  Interest  at  tbe  time  tbe  first  decree  Is 
rendered.  The  contest  is  no  longer  between 
the  mortgagee  ond  those  whose  duty  it  is  to 
pay,  but  between  tbe  latter,  who  are  requir- 
ed to  contribute,  and  as  between  whom  tbere 
Is  DO  agreement  to  be  bound  by  the  rate  fixed 
in  the  mortgage.  Their  relatioD  Is  none  other 
than  that  where  one  pays  money  for  the 
benefit  of  another  without  any  agrerawDt  as 
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to  the  rate  of  interest,  the  legal  rate  of 
Interest  (6  per  cent.)  must  control  The  de- 
cree will  be  reversed,  with  costs,  and  the 
case  remanded  to  the  court  below,  with  in- 
stmctions  to  enter  a  final  decree  In  accord- 
ance witb  this  opinion.  The  other  Justices 
concurred. 


LAMBECK  T.  GRAND  RAPIDS  &  I.  R.  CO. 

(Supreme  Court  of  Michigan.  Oct  1,  1895.) 

Nbolisbscb— Fboxihatb  Cause. 

Where  a  horse  becomes  frightened  while 
being  driven  alonv  a  street,  and  runs  away,  and 
by  reason  thereof  collides  with  a  car  standing 
in  the  street,  aiich  fright  is  the  proximate  cause 
of  injuries  to  the  driver  by  such  collision.  Mc- 
Grath.  C.  J.,  dissenting. 

Error  to  circuit  court,  Kalamazoo  countyj 
Georsc  M.  Buck,  Judge. 

Action  by  Jeanette  Lambeck  agninRt  the 
Grand  Rapids  &  Indiana  Railroad  Company 
for  personal  injuria.  From  a  verdict  for  de- 
fendant, directed  by  the  court,  plaintiff  brlnga 
error.  Affirmed, 

Osboru,  Mills  &  Master  (E.  M.  Irish,  of 
counsel),  for  appellant  T.  3,  O'Brien  and  J. 
H.  Campbell  (Uowaid  &  RooB,  of  counael), 
for  appellee. 

HOOKER,  J.  If  a  horse  becomes  frighten- 
ed and  beyond  control,  and  runs  away,  and 
by  reason  thereof  collides  with  an  object  in 
the  highway,  such  fright  la  the  proximate 
cause  of  an  Injury  to  the  driver,  and  the  only 
proximate  cause.  In  one  case  as  much  as  an- 
otber,  whether  It  causes  the  horse  to  fall 
down  an  embankment,  back  off  a  bridge,  at- 
tempts to  Jump  over  a  train  of  cars  entirely 
obstructing  the  highway,  or  run  Into  and 
among  a  lot  of  railway  iron  In  the  highway. 
And,  so  far  as  the  question  of  proximate 
cause  Is  concerned,  tt  Is  as  true  in  a  case 
where  a  horse  becomes  frljihtened  without 
fault  of  the  driver,  and  runs  with  a  driver 
behind  him,  as  where  he  breaks  his  halter 
and  runs  away  by  himself.  In  all  of  these 
cases  it  may  be  said  that  the  fright  is  one 
cause,  wi^out  which  the  accident  might  not 
have  happened,  and  that  the  presence  of  the 
objects  with  which  the  collision  occurs  is 
another,  without  which  it  could  not  have 
happened.  And  if  the  fright  is  the  proxi- 
mate, and  the  object  the  remote,  cause  in 
one  of  these  cases,  the  conclusion  is  irresist- 
ible that  It  Is  in  all  of  them.  There  are  au- 
thorities that  hold  that  both  are  proximate, 
as  they  clearly  are  concurring  causes.  See 
Grimes  v.  Railroad  Co.  and.  App.)  30  N.  E. 
200;  Association  v.  Wilcox,  Id.  203;  16  Am. 
&  Eng.  Enc.  I^w,  436,  440,  and  cases  cited. 
But  the  decisions  of  this  state  are  at  vari- 
ance with  this  doctrine.  BeaU  r.  Township 
of  Athens.  81  Mich.  536,  45  N.  W.  1014;  St 
C'lalr  Mineral  Springs  Co.  v.  City  of  St 
Clair.  9U  Mich.         uO  N.  W.  18;  Blell  v. 


Railway  Co.,  98  Mich.  228,  67  N.  W.  117.  As 
the  plaintiff's  own  testimony  shows  that  her 
horse  had  ran  for  a  block  or  more,  that  she 
saw  the  car  standing  In  the  highway,  but 
could  not  keep  him  from  running  the  car- 
riage against  it,  we  must  find  that  he  was 
beyond  control,  through  fright,  and  that  this 
alone,  under  the  cases  cited,  was  the  proxi- 
mate cause  of  the  accident  The  Judgment 
should  therefore  be  affirmed. 

LONG,  GRANT,  and  MONTGOMICRY,  JJ., 
ewcurred  with  HOOKER.  J. 

McGRATH,  C.  J.  (dissenting).  The  court 
below  seems  to  have  considered  this  case  as 
ruled  by  BleU  v.  Railway  Co.,  98  Mich.  22S, 
57  N.  W.  117.  In  that  ease  the  horse  was  at 
large.  In  the  class  of  cases  cited  In  Lang- 
worthy  v.  Township  of  Green,  05  Mich.  93,  54 
N.  W.  (J97,  which  hold  that  a  horse  Is  not  con- 
sidered as  beyond  control  that  merely  shies 
and  starts,  it  was  nevertheless.  In  each  case, 
the  shying  of  the  horse  that  brought  the  ve- 
hicle into  coutact  with  the  defect  or  obstruc- 
tion. But  those  cases  are  put  upon  the 
ground  that  highways  are  constructed  with 
reference  to  Just  such  probable  occurrences; 
that  travelers  thereon  are  entitled  to  an  op- 
portunity to  recover  control  of  horses  who 
may  be  startled  suddenly;  and  the  defect  or 
obstruction  which  adds  to  the  danger,  and 
does  not  permit  of  an  opportunity  to  regain 
control,  is  regarded  as  the  proximate  cause. 
It  seems  to  me  that  the  reason  for  the  rule 
exists  In  any  case  where  there  was  a  prob- 
ability of  regaining  control  had  It  not  been 
for  the  obstruction,  and  that  is  a  question  for 
the  Jury.  In  the  present  case,  an  ordinarily 
gentle  horse,  which  plaintiff  had  frequently 
driven,  was  startled  by  the  bite  of  a  fly,  and 
when  the  buggy  collided  with  the  obstruc- 
tion, plaintiff  had  the  reins  Btill  In  band.  I 
think  the  Judgment  should  be  reversed,  and  a 
new  trial  awarded. 


METCALF  v.  TIFFANY. 
(Supreme  Court  of  Michigan.  Oct  1.  1885.) 
RbLBISB  Aim  DiBCHAROB — Efvcot. 

Where,  by  articles  of  separation  between 
husband  and  wife,  the  wife,  for  a  stipulated  con- 
sideration, releaaes  the  husband  from  all  obliga- 
tions of  support,  such  release  precludea  the  wife 
from  recovcrmg  damages  for  the  loss  of  her 
snpport  from  one  whose  conduct  with  the  hus- 
band had  led  to  the  separation.  McGrath,  0. 
J.,  dissenting. 

Error  to  circuit  court;  Wayne  county; 
George  S.  Hosmer,  Judge. 

Action  by  Ella  Metcalf  against  Belle  M. 
Tiffany  for  the  alienation  of  the  affections  of 
plaintiff's  husband.  Judgment  for  plaintiff. 
Defendant  brings  error.  Reversed. 

Corliss,  Andrus  &  Leete  (Edwin  P.  Conely, 
of  counsel),  tor  appellant  Wilcox  &  Whelan 
(lienry  M.  Duflicld,  of  counael),  for  appellee. 
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GRANT,  J.  The  plaintiff  recovered  verdict 
and  Judgment  for  tJie  alienatiou  of  lier  hus- 
band's affections.  The  declaration  contains 
two  counts.  The  first  count  charges  that 
while  the  plaintiff  was  living  happily  with  her 
husband,  enjoying  hlaaffectlons,  support,  pro- 
tection, and  respect,  the  defendant  unlawful- 
ly, willfully,  wickedly,  and  maliciously  gain- 
ed tlie  affection  of  her  husband,  and  sought 
to  persuade  and  entice  him,  by  offers  of  mon- 
ey and  a  comfortable  home  and  other  alluring 
promises,  to  leave  her  without  support  and 
drive  her  from  her  home  In  the  city  of  De- 
troit; that  at  various  times  between  the  2Gth 
day  of  September,  1888,  and  the  17th  day  of. 
September,  1801,  by  letters  and  otherwise, 
and  by  arts  and  wiles,  the  defendant  contin- 
ued her  unlawful  Inducements  by  offers  of 
money  to  him,  and  finally,  on  the  17th  day 
of  September,  1891,  succeeded  in  willfully, 
unlawfully,  and  maliciously  enticing  him  to 
desert  plaintiff  and  drive  her  from  his  home 
and  leave  her  without  means  of  suppoi't  and 
alone,  and  to  remain  and  live  with  the  said 
defendant  In  her  house  in  the  city  of  De- 
troit, at  which  place  she  has  ever  since  de- 
tained and  harbored  him.  The  second  count 
is  more  general  In  Its  statements,  and  It  is 
unnecessary  to  notice  It  Plaintiff  and  her 
husband  were  married  in  December,  1888,  she 
being  23  yeara  old,  and  be  24.  Mrs.  Tiffany 
was  a  widow  42  years  old,  with  one  child,  a 
daughter,  then  about  13  years  of  age.  Her 
husband  was  a  physician,  and,  after  his 
death,  she  continued  to  reside  In  the  house 
(754  Port  street)  In  which  her  husband  had 
liad  an  oQlce,  Mr.  Metoalf  had  graduated 
from  the  medical  department  of  the  universi- 
ty, and  In  July,  1S8S,  applied  to  Mrs.  Tiffany, 
to  whom  he  was  then  unknown,  for  the  office 
which  he  rented.  In  September  following,  he 
commenced  boarding  with  her.  After  the 
marriage,  plaintiff  and  her  husband  boarded 
With  Mi"s.  Tiffany  for  about  four  months. 
During  this  time  they  occupied  the  second 
story  of  the  house,  and  Mrs.  Tiffany  and  her 
diaughter  occupied  the  ground  floor.  The 
doctor's  office  was  in  the  wiug.  Mrs.  Tiffany 
did  her  own  liousework.  having  no  servant. 
Mrs.  Tiffany,  being  In  poor  health,  gave  up 
housekeeping,  whereupon  plaintiff  and  her 
husband  took  the  lower  floor  and  kept  house, 
and  Mrs.  Tiffany  and  her  daughter  the  sec- 
ond floor,  and  they  for  a  while  took  their 
meals  at  another  place.  Mrs.  Metcalf  also  did 
her  own  housework,  having  no  servant. 
Plaintiff  and  her  husband  became  estranged, 
and  on  September  17,  ISOl,  executed  articles 
of  separation.  In  which  It  was  recited  that  cer- 
tain differences  and  difficulties  had  arisen  be- 
tween them  of  such  magnitude  that  both  rec- 
ognized the  fact  that  ther  could  no  longer 
live  together  as  husband  and  wife.  He  agreed 
to  give  her  the  sum  of  $2,000  in  cash  and  cer- 
tain articles  of  household  property,  to  be  mu- 
tually agreed  upon,  in  coiLsideration  whereof 
she  agreed  to  release  and  disdnuge  him  from 
any  and  all  obligations  to  supiiort  and  main- 


tain her  during  her  natural  life,  and  sbe  fur- 
ther agreeing  to  release  and  surrender  an; 
right  she  might  have  la  any  property  owne'l 
by  him.  This  agreement  was  carried  out,  atui 
the  money  paid  to  her.  Some  time  after- 
wards, but  when  the  record  does  not 
plaintiff  Uistituted  this  suit 

There  Is  no  evidence  to  sustain  the  most 
damaging  allegations  In  the  declaration.  It 
is  not  shown  that  defendant  ever  wrote  Mr. 
Metcalf  a  letter  of  any  kind,  that  sbe  ever 
offered  him  a  home  or  money,  or  Induced  hiiu 
to  leave  the  plaintiff,  or  that  she  ever  detain- 
ed and  harbored  him  agaliist  plalntlfTs  wii:. 
or  that  she  ever  spoke  disparagingly  of  her  tu 
him.  There  Is  no  testimony  or  pretense  that 
any  criminal  relations  existed  between  her 
husband  and  defendant  Plaintiff  testified 
that,  not  long  after  their  marriage,  she  once 
saw  her  husband  kiss  the  defendant,  but  It 
was  not  shown  that  the  act  was  Invited  or 
even  reciprocated  by  her.  Mrs.  Tiffany  tes- 
tified that  Dr.  Metcalf  Immediately  apol(%i2- 
ed  for  the  act,  and  this  is  not  denied.  Once 
her  husband  was  very  sick  with  luflammatlcqi 
of  the  bowels,  so  sick  that  he  could  not  help 
himself,  and  Mrs.  Tiffany  and  plaintiff  took 
care  of  him.  Fresh  poultices  were  required 
to  be  applied  every  15  minutes.  One  evening 
the  plaintiff  lay  down  In  an  adjotnlng  room, 
to  rest  tin  12  o'clock,  leaving  Mrs,  Tiffany  to 
take  care  of  her  husband.  It  was  uuderetood 
what  the  treatment  was,  and  it  did  not  seem 
to  occur  then  to  the  plaintiff  that  there  waa 
any  indelicacy  or  impropiiety  in  leaving  Mis. 
Tiffany  to  attend  her  husband,  with  herself 
in  the  adjoining  room,  and  the  door  opeu. 
Plaintiff  testified  that  by  that  time  she  had 
become  Jealous,  that  she  got  up  about  1- 
o'clock  from  the  lounge,  went  Into  the  rooiu. 
and  tliat  Mrs.  Tiffany  was  lying  upon  the 
bed.  They  were  not  talking,  and  sbe  saw  u» 
demuusti-ation  of  anything  improper,  except 
that  she  was  lying  upon  the  bed.  This  Mrs. 
Tiffany  strenuously  denied,  and  testified  that 
she  was  sitting  in  a  chair  by  the  bed.  Mrs. 
Metcalf  went  to  bed  the  next  day,  and,  with- 
out protest  or  objection,  left  Mrs.  Tiffany  tu 
take  care  of  her  husband.  These  are  the  only 
acts  of  Impropriety  which  plaintiff  noticed 
during  the  time  that  they  lived  together,  al- 
though she  was  constantly  on  the  watch  for 
them.  Plaintiff  testified  that  from  the  sum- 
mer of  ISSO  until  September,  1891,  she  never 
saw  anything  wrong  between  them.  Uer 
state  of  mind  will  appear  from  the  following 
portion  of  her  testimony:  "From  a  month 
after  X  was  married  to  the  present  time,  i 
had  suspicion  that  there  was  something  wrons 
between  them.  It  has  been  ever  present  ic 
my  mind.  *  •  •  In  all  my  watchlngs,  all 
that  I  have  seen  was  the  time  when  Mrs 
Tiffany  was  carrying  a  pitcher  of  water,  and 
the  time  when  I  saw  her  on  the  bed  with  tlie 
doctor  when  he  was  sick.  I  did  not  see  her 
kiss  him  tbeii."  They  were  on  friendly  terras 
during  all  tbls  time,  Mrs.  Tiffany  vlsltlDg 
plaintiff's  friends,  and  they  went  to  the  open 
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boose  and  other  places  together.  No  Ul  will 
waa  shown  to  exist  on  the  part  oi  the  defenA- 
ant  towards  plalntlfl.  Two  other  wttneesee 
testified  to  two  other  InatancM  wlien  each 
said  be  saw  Dr.  Metcalf  and  the  defendam 
kiss  each  other.  These  were  unknown  to  h» 
till  some  time  after  the  separation.  Mrs. 
Tiffany  went  riding  with  the  doctor  quite 
otten  when  visiting  hie  patients.  This  ap- 
pears to  have  been  byacommonagreemeatw 
undei-standinc  between  plalntifE  and  delendr 
ant.  who  was  tbrai  In  poor  health.  When 
l^alutiff  and  her  husband  rode  oat  together, 
defendant  remained  at  home,  and  answered 
office  calla.  Upon  this  point  i^  testified  as 
follows:  **Tbe  practice  of  her  riding  out  lu 
the  rnnning  and  I  In  the  afternoon  did  not  be- 
gin until  after  we  went  to  housekeeping, 
which  was  about  four  months  after  <Hir  mar> 
rlage.  Before  that  time  I  usuallr  went  with 
blm  to  look  after  the  horse,  and  occasionally 
Mrs.  Tiffany  would  go.  She  wait  moeUy  m 
tlie  afternoon  when  abe  waa  honsekeeplng. 
It  Is  a  fact  that  my  gi^ng  and  her  going  was 
according  to  our  tereral  dntfM  In  the  house; 
that  iB,  when  I  had  some  hoiisekeei^ng  af- 
fairs to  look  after,  I  did  not  go,  bat  she  went, 
and,  when  ihe  had  something  to  look  after, 
I  went  but  she  did  not  go." 

We  deem  it  nnneoeasary  to  lengthen  oat  the 
statement  ot  tacts  bj  the  testim<»i7  In  detail. 
At  the  dose  of  the  erldence,  d^endant's  coun- 
sel requested  the  court  to  Instmct  the  Jury 
that  plaintiff  had  fidled  to  make  out  her  case, 
and  to  direct  a  verdict  for  the  defendant  We 
think  the  Instrnction  shooid  have  been  given. 
The  record  la  barren  of  aiv  evld«Ke  tending 
to  show  that  the  defendant  harbored  any  lU 
wUl  towards  ttie  plaintiff,  or  that  i^e  ever  ut- 
tered a  sentence  showing  any  purpose  to 
alienate  her  husband's  lUEectlona  or  to  cause 
a  separation  between  them.  There  la  do  evi- 
dence of  a  single  Improper  csqtreasion  by  liet 
to  or  about  Dr.  Metcalf.  A  cause  of  action 
Is  1^  to  Inf ereoce  from  tiie  acts  above  stated. 
If  it  be  granted  that  there  Is  evidence  of  any 
Improper  rations  between  them,  it  was  In- 
cumbent i^cm  the  plahittff  to  prove  that  the 
defendant  was  the  aggressw  rather  than  her 
husband.  In  such  cases  there  is  no  presump- 
tkiD  that  the  woman  Is  the  moving  party,  and 
primarily  responsible  tor  such  conduct  The 
presnmption  Is  the  othw  way.  In  a  case 
where  th^  was  criminal  Intimacy,  it  was 
lield  that  In  order  to  charge  the  defendant 
with  alienating  the  husband's  affections,  it 
must  appear  that  she  was  the  seducer  and  en- 
tlcer.  OburchlU  v.  Lewis,  17  Abb.  N.  O.  226. 
The  record  in  this  caae  will,  In  my  Judgment, 
be  searched  In  vain  to  find  any  evidence  from 
wUch  it  can  fairly  be  found  that  she  was  the 
moving  party.  This  disposal  of  the  case  ren- 
ders it  unnecessary  to  discuss  the  other  ques- 
tions raised.  I  concur  In  the  opinion  of  my 
Brother  MONTGOMERY  upon  the  question 
of  damages.  Judgment  Fhonid  be  reversed, 
and  new  trial  ordered. 

vw64N.w.no.  18*^1 


HONTOOMBBY,  J.  (concurring).  There 
waa  evldenoe  toidlng  to  show  that  defendant 
had  alienated  the  aSectiouB  of  plslntlff's  hus- 
band. It  Is  true  there  was  no  direct  evidence 
to  the  fact  but  drcumstancea  were  shown 
from  which  the  Inf^-ences  drawn  by  the  Ju- 
ry were  Justified.  I  think,  however,  the  coa:-t 
erred  In  the  Instructions  relating  to  the  mean- 
ure  of  damagea  By  the  sixth  request  de- 
fendant asks  the  court  to  cbazge,  in  sub- 
stance, that  the  plaintiff  having,  by  the  agree- 
ment of  separation,  upon  consideration  paid 
and  accepted,  relinquished  bar  claim  qpon  her 
husband  for  snpport,  she  cannot  in  this  action 
recover  damages  tor  the  loss  of  support  or 
property.  This  the  court  refused  to  do,  and 
charged  the  Jury  that  the  receipt  of  $2,000 
under  the  separation  paper  Is  not  a  bar  to 
plalntitTs  ditim  for  damages  from  the  defoid- 
ant  for  the  loes  of  her  husband's  support  and 
maintenance*  and  the  Jury  can  only  consider 
the  same  in  reduction  of  the  pecuniary  loss 
growing  out  of  such  falliuw  to  support  and 
maintenance  TbB  plaintiff's  case  rested  upon 
proof  that  the  husband  refoaed  to  longer  live 
with  her,  and  testimony  tends  to  show  de- 
fendant's responsibility  therefor.  This  proof, 
If  BuflScIeiU  to  satisfy  the  Jury,  entitied  her  to 
recover  for  the  loss  of  her  husband's  sodety 
and  means  of  support;  but  in  establishing 
such  right  she  also  showed  a  right  in  herself 
to  enforce,  appropriate  proceedings,  her 
claim  to  sun^ort  and  sudntenaoce  suitable  to 
hla  station  In  life  Schooler,  Hnsb.  &  Wife, 
S  72;  Sherrid  v.  SouthwK^  48  Mich.  US.  C 
N.  W.  1027.  This  ri^t  to  nasport  was  a  con- 
tlui^ng  right  and,  if  the  plaintiff  had  for  all 
the  years  since  the  separation  enforced  it,  it 
Is  clear  she  could  not  now  recover  from  the 
defendant  for  the  withdrawal  of  means  of  sup- 
port during  thte  period.  Should  the  case  be 
different  If,  Instead  of  standing  on  this  right, 
she  acquit  him  of  the  obligation  an  considera- 
tion? To  hold  that  It  shotdd  would  open  the 
door  to  colludon  between  the  injured  wife 
and  her  husband,  and  would  give  the  wife  a 
double  remedy.  She,  undoubtedly,  had  a  right 
to  elect  to  proceed  either  against  her  husband 
or  tlie  defoidant;  but  having  recovered  or 
secured  adequate  compensation  trom  her  hus- 
band for  all  time  by  action,  she  could  not 
agfUn  recover  compensation  from  the  defend- 
ant I  fail  to  see  why  her  right  should  be 
greater  if,  In  the  absence  of  fraud,  she  aco^ 
a  reasonable  amount  in  settlement,  as  she 
may  da  Randall  v.  Randall,  37  Mich.  663. 
See  Eastland  v.  Burchell,  3  Q.  B.  Div.  432. 

The  plaintiff's  recovery  for  withdrawal  of 
support  and  maintenance  must  be  limited  by 
her  right  to  snpport  When  she  has  sur- 
rendered her  right  to  support,  how  can  it  be 
said  that  the  defendant  has  deprived  her  of 
it?  It  is  not  actionable  to  cause  to  be  with- 
held from  a  person  tliat  to  which  he  Is  no 
longer  entitled.  Wliat  la  said  above  has  no 
reference  to  such  damages  as  the  plaintiff  Is 
entitled  to  for  the  loss  of  the  society  of  her 
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busheiid.  The  case  of  Izard  r.  Izard,  14 
Prob.  DlT.  45,  dted  to  mstain  the  rtdin;;  of 
the  circuit  Judge,  does  not  decide  the  question. 
Action  was  by  the  htisband,  and  the  duty  of 
support  and  maintenance  was  not  inrolTed. 
The  real  point  for  decision  appears  to  be 
whether  the  husband  has  any  action  for  adul- 
tery committed  with  the  wife,  after  deedn  of 
separation.  It  was  afflnned  that  he  had.  The 
Judgment  should  be  reversed*  and  a  new  trial 
ordered. 

LONG  and  HOOKER.  JJ..  concurred  with 
MONTGOMERY,  J. 

McGRATH,  C.  J.  (dlsRenting).  I  am  not 
preiiared  to  say  that,  by  the  aj^re^ment  made 
with  her  husband  after  the  relations  between 
husband  and  wife  bad  become  strained.  plain> 
tiff  is  precluded  from  showing  the  difference 
between  the  amount  accepted  under  those  cir- 
cumstances and  the  amount  sufficient  to 
maintain  her  as  she  had  been  maintained  pri- 
or to  the  Interruption  of  those  relations.  The 
character  and  extent  of  the  support  contrib- 
uted by  a  husband  to  his  wife  are  not  deter- 
mined by  the  rule  which  would  be  applicable 
In  the  settlement  of  the  question  of  alimony  In 
a  divorce  case;  nor  should  plaintiff  be  con- 
cluded by  a  settlement,  as  between  her  hus- 
band and  herself,  forced  or  suggested  by  the 
situation  into  which  the  parties  had  been 
brought  1^  defendaDt'a  mlacondnct 


McGEB  V.  WALKER. 
(Snpr«ue  Court  of  Michigan.   Oct.  1,  1805.) 
Assets  or  DKCEDEirr's  Estate— Ohowixo  Chops. 

Growing  crops  on  the  lands  of  a  decedent 
are  assets  of  his  estate. 

Appeal  from  circuit  court,  Kent  couDty, 
In  chancery;  Allen  C.  Adslt.  Judge. 

Action  by  Richard  McGee  against  Jacob 
W.  Walker,  administrator  of  the  estate  of 
Bernard  McGee,  deceased.  Judgment  tor 
plaintiff.  Defendant  appeals.  Reversed. 

Turner  &  Carroll  (Joseph  Klrwln,  of  conn- 
nel),  for  appellant,  Maber  &  Salisbury,  for 

appellee. 

GRANT,  J.  This  Is  another  suit  growing 
out  of  the  same  transaction  stated  In  Mc- 
Gee r.  McGee  (Mich.)  63  N.  W.  763.  After 
that  suit  was  Instituted  and  a  preliminary 
Injunction  issued  to  restrain  the  defendants 
from  Interfering  with  the  possession  of  com- 
plainant to  the  real  estate  described  In  the 
deeds  to  him,  he  filed  this  bill,  setting  forth 
that  the  defendant,  as  administrator  of  the 
estate  of  Bernard  McGee,  had  included  the 
growing  wheat  upon  his  land  In  the  Inven- 
tory, and  bad  appraised  It  as  part  of  said 
estate,  and  claimed  the  right  to  the  posses- 
sion and  control  of  the  land,  and  prayed  for 
an  injunction.  The  defentlnnt  answered, 
claiming  the  crop  of  wheat,  and  praying  th.it 
it  be  decreed  to  be  a  part  of  the  assets  of 


aald  estate.  A  preliminary  Injunction  was 
issued,  which,  upon  the  hearing,  was  made 
perpetual.  The  principal  controversy  over 
this  land  was  decided  in  McGee  v.  McGee, 
the  result  of  which  la  to  leave  the  title  In 
the  heirs.  Between  the  heirs  and  the  ad- 
ministrator the  latter  Is  entitled  to  the 
growing  crop.  Crosw.  Ex'ra  ft  Adm'rs,  | 
34S.  In  such  case  the  rule  In  Rou^  v.  Wo- 
mer,  76  Mich.  37S,  43  N.  W.  S73,  has  no  ap- 
plication. The  decree  la  reversed,  witb  coats 
of  both  courts  to  the  defendant 

McGRATH,  a  3^  did  not  alt.  The  other 
Justices  conenrred. 


GAMBLE  V.  COOK  et  al. 
(Supivme  Court  of  Michigan.  Oct.  1,  l9&Tt.> 
Replkt IN— Title  to  Support. 
The  veodee  under  a  land  contract,  with 
the  right  to  cut  and  remove  timber,  has  title 
sufficient  to  maintain  replevin  for  timber  cut 
on  the  land  by  a  mere  trespasser. 

Error  to  circuit  court,  Ogonaw  county; 
Nelson  Sharpe,  Judge. 

Replevin  by  Henry  Gamble  against  Adam 
Cook  and  another.  Judgment  for  defendants. 
Plaintiff  brings  error.  Reversed. 

October  11,  1875,  plaintiff  made  a  contract 
In  writing  to  purchase  the  8.  W.  U  section  9, 
township  21  N.,  range  2  E.,  In  Ogemaw  coud 
ty,  wblcb  was  wild  and  uncultivated,  and 
valuable  chiefly  for  the  timber  upon  It.  His 
vendors  in  fact  owned  the  entire  titlt*  to  one 
40,  and  the  undivided  half  Interest  In  the  oth- 
er three  4U's,  as  shown  by  the  record.  Tlie 
entire  purchase  price  was  paid  within  a  year. 
By  the  terms  of  the  contract,  jrialotiff  was 
I  entitled  to  possession,  and  to  cut  and  remove 
i  the  timber.    He  went  into  possession  soon 
I  after,  established  camps,  and  In  two  years 
cut  and  removed  the  greater  part  of  the  tim- 
ber.   He  did  not  obtain  bis  deed  to  which  he 
was  entitled.  After  removing  what  timber  be 
I  did,  he  did  not  pay  the  taxes  nor  actually  oe- 
{  cupy  the  land.  He  either  went  over  It  himself 
occasionally,  or  sent  men  over  to  see  timi 
I  no  trespasses  were  committed.    In  the  fa)) 
j  and  winter  of  1893-94  tbe  defendants  cut  nii<) 
'  removed  from  this  land  timber  of  the  ralii< 
.  of  $408.46.    Upon  discovering  this,  and  Un<) 
ing  the  timb^  banked  along  the  line  of  tb*' 
Michigan  Central  Railroad  (Company,  plain 
i  tiff  instituted  this  suit  of  replevin,  and  recor 
i  ered  possession.  Upon  this  state  of  fact^  tbe 
circuit  court  entered  Judgment  In  favor  of  the 
defendants  for  the  value  of  the  timber,  for 
the  r«i8on  that  plaintiff  bad  not  the  legal 
title  to  the  land,  nor  was  he  to  tlw  actual 
posscAsion. 

P.  L.  Suodgrass  (O.  E.  McCutcheon,  of 
counsot),  for  appellant.  W.  A,  Weeks  t.Mo- 
Doocll  &  Hall,  of  counsd),  Ua  appellees. 

GK.WT.  J.  (after  stating  the  facts).  Wf 
think  that  the  learned  circuit  Judge  was  In  er- 
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nn>.  Tbe  basis  of  the  JudgmeDt  appears  to  Ik 
that  since  plaintlfl  bad  not  the  legal  title,  and 
was  not  In  tbe  actual  occapancy,  and  there- 
fore coold  not  maintain  an  action  of  trespass, 
he  could  not,  for  the  same  reason,  maintain 
r^Ierln  for  timber  cut  and  removed  by  a 
trespasser.    The  actions  of  trespass  and  re- 
pleTla  do  not  always  depend  on  tbe  Fame 
state  of  facts,  and  are  not  always  concurrent 
One  will  often  lie  where  the  other  will  not. 
Cobbey.  Repl.  H  17,  18.    Had  plaintiff  either 
the  actual  or  constructive  possession,  he  could 
maintain  either  trespass,  replevin,  or  both. 
In  replevin  be  would  be  entitled  to  recover 
tbe  value  of  tbe  timber  severed,  and  In  tres- 
pass damage  for  tbe  injury  to  the  freehold 
other  than  tbe  value  of  the  timber.  When 
the  timber  was  severed.  It  became  personal 
property.    In  whom  was  tbe  title?    Was  it 
In  the  vendors  or  vendees,  parties  to  the  land 
contract,  or  In  the  trespassers,  who  had  cut 
It?  Clearly,  It  was  not  In  tbe  vendors,  for 
they  had  sold  It  to  plaintiff,  aud  authorized 
htm  to  cut  and  remove  It,  and  bad  no  further 
interest  In  it.    It  Is  equally  clear  that  tbe 
trespassers  had  no  right  to  it  by  title  or 
possession.    If  plaintiff  bad  purchased  by 
written  contract  only  the  standing  timber, 
with  tbe  right  to  cut  and  remove  It.  aud  a 
Ktraoger  had  severed  and  taken  It  away, 
clearly  the  title  would  have  been  in  plaintiff, 
and  be  could  have  recovered  It  In  an  action  of 
replevin.    This,  In  effect,  was  done.  The 
sale  of  the  timber  was  expressly  provided  for 
In  the  contract,  and  tbe  right  to  It  Is  not 
affected  by  the  fact  that  It  also  provided  for 
a  sale  of  tbe  land.    The  title  to  land  is 
not  Involved  in  this  case,  but  only  tbe  title 
to  timber.    Nor  does  the  title  to  tbe  tim- 
ber depend  upon  the  title  to  tbe  land.  Tbe 
law  does  not  give  to  Irresponsible  timber 
tbleves  and  tresimssers  the  advantage  wblch 
this  doctrine.  If  sustained,  would  afford  them. 
Plaintiff  had  a  good  title  by  virtue  of  his 
contract,  as  against  naked  trespassers.  The 
defendants  showed  no  title  in  themselves  or 
any  right  of  possession.    One  of  tbem  ad- 
mitted ttiat  be  had  no  such  right  by  com- 
mencing lien  proceedings  after  this  suit  was 
commenced.  Cook  r.  Cook  (decided  July  2, 
18^)  04  N.  W.  12.    By  tbe  record,  therefore, 
they  appear  as  mere  trespassers.  Judgment 
will  be  reversed,  and  entered  In  this  court 
for  plaintlfl,  with  tbe  costs  of  both  courts. 

LONO.  J.,  did  not  sit  The  other  Juiticee 
concurred. 


CAMPBELL  V.  HUDSON. 
(Sapteme  Court  of  Michigan.   Oct  1,  1885.) 

FUA  m  ABATBHSKT—GmTAimr. 

A  plea  In  abatement  alleging  that  plain- 
tiff decoyed  defendant,  a  nonresident  Into  the 
county  for  the  purpose  of  service  of  process  will 
be  treated  as  a  meritorious  and  not  a  dilatory 
pleft,  and  as  such  is  sufficiently  certain. 


Error  to  circuit  court,  Eaton  county;  Clem- 
ent Smitii,  Judge. 

Action  by  SUa  Campbell  against  Lester  S. 
Hudson.  From  an  ordor  oTwruUng  a  demur- 
rw  to  a  plea  in  abBtammt,  ^alntlff  brings 
error.  Affirmed. 

Smltb,  Lee  &  Day  and  WUlIam  A.  Fniser, 
for  appeltant  U.  Y.  Montgomery,  for  appel- 
lee. 

UcGItATH,  C  J.  This  cause  comes  here 
upmi  a  writ  of  errw  frcun  a  Judgment  of  the 
circuit  court  for  the  county  of  Eaton,  ovei"- 
ruling  a  demurrer  to  a  plea  In  abatement. 
The  plea  allegea.  in  aubaUnce,  that  defend- 
ant, a  resident  of  Ingham  county,  was  decoyed 
into  Eaton  county  at  the  Uutlgntion  of  the 
plaintiff  for  the  purpose  of  obtaining  service 
upon  him  of  a  copy  of  the  declaration.  After 
the  allegatlcmB  of  residence  In  Ingham  coun- 
ty at  the  time  of  the  service  and  hitherto, 
and  negativing  residence  In  Baton  county, 
and  that  defendant  waa  decoyed  into  Katon 
county,  the  plea  arera  that,  "aa  said  defend- 
ant Is  Informed  and  bellev«,"  he  was  de- 
cided, "by  tbe  Instigation  of  said  plaintiff, 
upon  the  pretense  that  he,  said  defendtint 
was  wanted  is  snid  county  of  Eatoh  by  a 
man  who  had  with  him.  said  defendant, 
some  InqKirtant  matter  of  business,  aud  that, 
at  the  time  of  the  service  of  tiie  copy  of  the 
dcclamtlon  cm  file  In  this  case  upon  Iilm. 
said  defendant,  be.  said  defendant  was  with- 
in said  county  of  Eaton  solely  by  reason  of 
the  Invitation  of  said  plaintiff,  through  sniil 
letter  so  Instigated  and  Inspii-ed  by  her,  nud 
that  service  of  said  copy  of  said  declaration 
In  this  cause  upon  him,  said  defendant,  was 
procured  only  by  his  having  been  so  induced 
by  thf  Yftitee  of  said  letter  In  behalf  of  said 
plaintiff  to  go  Into  said  county  of  Eaton,  and 
that  he,  said  defendant,  did  not,  and  has  not, 
and  never  baa.  consented  to  tbe  service  of 
said  copy  of  said  declaration,  nor  has  said  de- 
fendant ever  consented  to  be  sued  In  this 
cause,  nor  has  he  In  any  way  submitted  him- 
self to  the  Jurisdiction  of  tbe  circuit  coui-t  for 
the  county  of  Eaton."  The  plea  concludes  as 
follows:  "And  so  this  defendant  avers  that 
said  service  of  said  copy  of  said  declnratiun 
was  made  ui>on  him,  and  bis  presence  In  said 
county  of  Eaton  was  procured,  by  and 
through  the  Instigation  of  said  plaintiff,  by 
a  trick  and  by  fraud,  and  for  the  sole  and 
only  purpose  of  securing  said  defendant's 
presence  In  said  county  of  Eaton,  so  that 
service  of  said  copy  of  said  declaration  might 
be  made  upon  him,  as  defendant  Is  Informed 
and  verily  believes.  And  all  these  things 
said  defendant  Is  ready  to  verify.  Where- 
fore he,  said  defendant,  prays  Judgment  If 
said  plaintiff  ought  to  be  answered  to  his 
said  declaration."  The  causes  of  demurrer 
assigned  are  as  follows:  "(1)  For  that  the 
said  plea,  admitting  sorlce  of  the  declars' 
tlon  In  this  cause,  does  not  show  unto  the 
court  sufficient  cause  why  said  defendant 
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should  not  answer  to  the  said  declaration. 
(2)  For  that  the  said  plea,  In  averring  that 
said  d^aadant  was  decoyed  into  said  county 
of  Baton,  only  avera  a  concloslou,  and  seta 
forth  no  facta.  (S)  Fck  that  the  said  plea, 
In  aveiTlng  the  belief  of  the  defendant  that 
defendant  was  decoyed  Into  the  county  of 
Eaton  at  the  Instigation  and  direction  of  the 
plaintiff  upon  a  certain  pretense  that  the  said 
defendant  was  wanted  In  the  county  of  Ea- 
ton by  a  man  who  had  Important  business 
with  the  defendant  Is  only  a  conclusl<m,  and 
arers  no  facts  sufflclent  to  maintain  said 
plea.  (4)  For  tliat  the  said  plea  does  not  set 
forth,  exhibit,  or  show  unto  tbe  court  here 
any  sufficient  fact  or  facts  from  which  the 
court  can  detei-iniue  that  tbe  serrice  of  said 
declaration  uiton  the  defendant  was  improp- 
erly made,  or  that  the  def«idant  was  de- 
coyed into  the  county  ot  Baton  by  a  trick 
and  by  fraud,  In  order  to  obtain  serrice  of 
tlie  declaration  In  said  cause,  <5)  For  that 
tbe  same  plea  Is  InauflSclent,  aiid  falls  to 
state  any  facts  to  the  court  sufficient  to  show 
that  tbe  said  defendant  was  not  lawfully 
served  with  a  declaration  In  this  cause,  and 
the  prayer  of  said  plea  Is  based  opon  coiudu- 
slons  averred  In  the  plea,  and  not  <m  facts 
sufficiently  stated,  and  also  that  the  isld 
plea  Is  In  other  respects  Informal,  uncertain, 
and  insi^c^t" 

Counsel  for  appellant  do  liot  attempt  to 
point  out  any  theory,  consistent  with  the  al- 
lejratlons  of  tbe  plea,  upon  which  the  aevy- 
ice  might  be  sustained,  or  any  Inference  that 
is  not  rebutted  by  the  averments  of  the  plea. 
Tbe  allegation  that  defendwt  was  decoyed 
into  tbe  county  of  Eaton,  is  a  statement 
of  facL  It  cannot  be  said  to  be  the  mere 
inference  of  the  pleader.  Tlie  word  "de- 
coyed" Is  synonymous  with  Invelffled.  In 
Metcalf  r.  Clarb,  41  Barb.  45,  tbe  allegaUoq 
in  the  motltm  was  tbat  defendant  had  been, 
"through  tbe  InstmmeDtallty  of  the  plaintiff 
or  those  acting  In  bis  behalf,  lurelgled  into 
the  state  for  the  purpose  of  effecting  service 
upon  him  of  the  summons  In  this  action." 
In  Hlgglns  T.  Dewey  <Clty  Ot.  N.  Y.)  13  N. 
Y.  Supp.  670,  the  averment  was  that  defrad- 
ant  "had  been  Inveleled  by  plaintiff  to  come 
within  the  Jurisdiction  of  the  court"  Tbe 
question  of  the  sufficiency  ot  this  avermmt 
is  discussed  by  the  court  in  the  last  case, 
and  the  court  say:  "To  Inveigle.  In  a  legal 
sense,  Is  to  induce  a  pai-ty  to  come  wltbtn  tbe 
jurisdiction  of  tbe  couit,  by  some  scheme, 
subterfuge,  fraud,  trick,  device,  or  mlsr^ 
resratetlon,  that  he  may  be  served  wltb  pro- 
cess."  It  la  not  necessary  tbat  the  evidence 
should  be  set  forth  in  the  pleading,  nor  to 
state  circumstances  which  merely  tend  to 
prove  the  truth  of  tbe  fact  stated.  "The  dry 
allegation  of  the  fact,  without  detailing  a 
variety  of  minute  circumstances  which  con- 
stitute tbe  evidence  of  it  win  suffice."  1 
rhit  n.  c.  S,  pp.  214-224.  The  same  rules 
do  not  apply  to  a  plea  as  to  an  affidavit  for 
a  capias.   The  statement  of  fact  must  be 


sufficiently  complete  and  rortain,  so  13iat  the 
conclusion  of  law  prayed  for  may  be  predi- 
cated thereMi.  A  plea  In  ahntement  must  be 
so  complete  and  certain  that  tbe  court  can 
see  tbat  no  answer  can  be  made  to  Its  alle- 
gations but  a  denial  of  thoir  truth  or  snffl- 
ctency.  Id.  p.  445.  But  pleas  Involving  the 
abuse  of  the  process  of  the  court  are  not  re- 
garded with  the  same  strictness  as  pleas  set- 
ting up  a  mere  failure  of  process  or  tbe  jnrla- 
dictton  of  tbe  conrt  They  are  not  treated  as 
captious  or  dilatory  pleas,  bnt  as  meritoriou*:. 
Pnter.  PL  &  Prac.  p.  151.  Tbe  highost  de- 
gree at  certainty  Is  required  only  in  sm-h 
pleas  as  are  odious  or  unfavorably  regarded 
in  law.  Dilatory  pleas  are  so  regarded,  be- 
cause the  object  Is  to  defeat  suits  upon 
gi-onnds  unconnected  wltb  the  merits. 
Gould,  PI.  p.  70,  {  57.  In  Gopas  v.  Provision 
Co..  73  Mich.  641,  545,  41  N.  W.  690,  It  Is 
said:  "Courts  will  not  permit  Jurisdiction 
of  nonresldeuts  to  be  acquired  by  ftrand,  ei- 
ther In  procuring  personal  or  coustmctlve 
service  of  Its  process.  And  while  we  think 
a  plea  in  abatement'would  liave  been  the  bct- 
ter  practice,  we  are  not  prepared  to  hc^d  that 
It  could  not  be  set  up,  as  in  this  case.  In  a 
notice  of  defense  tmdw  the  general  Issue. 
Here  there  has  not  been  a  failure  of  proper 
process.  In  such  case  the  failure  affects 
only  the  defendant  while  here  the  fraud  af- 
fects  the  integri^  ot  the  process  of  tbe 
court"  In  Wallace  t.  GInric,  3  Woodb.  & 
M.  S59,  Fed.  Gas.  No.  17.098,  it  was  held  that 
a  plea  to  the  JurlsdlctlOT,  aa  the  ground  tbat 
a  demand  had  been  cidorably  assigned  in  or- 
der to  evade  a  discharge  under  the  Insolvent 
law,  was  not  to  be  treated  as  dilatory  and 
captions,  like  some  pleas  in  abatement,  but 
is  to  be  liberally  construed.  In  Scott  r.  Wal- 
ler. QB  III.  ISl,  the  pies,  aft«-  alleging  a  resi- 
dence In  McLean  county,  and  negativing  a 
residence  In  Oook  county,  alleged  that  de- 
fmdant  had  "not  been  found  or  served  with 
process  in  said  county  of  Cook,  or  elsewbcn- 
than  In  said  county  of  McLean,"  and  it  was 
hdd  good,  upon  the  ground  tbat  it  was  not 
a  plea  to  the  Jurisdiction,  bnt  in  abatement 
of  the  writ  only.  Kenney  v.  Greer,  1.^  III. 
432;  Hamilton  v.  Dewey,  22  HI.  400;  nuni- 
phrey  v.  PhlUlps,  B7  111.  132.  In  Hurlburt  v. 
Palmer  (Neb.)  67  N.  W.  1010,  a  plea  "that  all 
the  defendants  were,  at  the  time  of  the  com- 
mencement of  the  action,  residents  of  an- 
other county;  that  by  tbe  abuse  of  the  crim- 
inal process  of  the  state  a  codefendant  was 
taken  from  a  Jail  in  the  county  where  all  the 
defendants  resided  to'  the  county  in  which 
tbe  suit  was  brought,  and  there  served  with 
process,  and  thereafter  returned  to  said  Jail; 
and  that  snch  abuse  of  criminal  process  and 
service  ms  resorted  to  tat  the  purpose  of 
obtaining  Jorisdlction  of  the  person  of  the 
def«idant  who  so  pleaded,"— was  h^  good. 
As  is  said  in  Chubbuck  r.  Cleveland.  3T 
Hinn.  406,  35  N.  W.  302,  the  objection,  strict- 
ly. Is  not  tbat  the  court  has  not  jurisdiction 
of  the  person,  but  that  It  ought  not  t>f 
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■on  of  tin  aUeccd  trand,  to  take  or  boM  jo- 
rlsdlction  of  tbe  action.  In  Townsend  t. 
Smttb.  47  Wis.  6S3.  aae,  8  N.  W.  430,  the 
court  Bay;  'TiOa  remedy  !■  not  glTen  upon 
tlie  groimd  that,  by  reason  of  tbe  f  raad,  the 
court  did  not  set  Jurledictlon  of  the  pereon 
of  the  defendant  by  tbe  serrlce,  but  apou 
tbe  ground  that  tbe  court  will  not  eiKrcise 
Its  Jurisdiction  In  tavor  of  the  plaintiff  who 
has  obtained  aervfce  ot  his  summons  by  tm- 
lawful  means."  The  plea  b^ng  a  meritori- 
ous one,  the  same  rules  are  applicabte  thei-e- 
to  as  to  other  pleadings  of  that  character, 
and  moat  be  regarded  as  soffident 

The  court  below  did  not  enter  Judgment, 
but  moely  entered  an  wder  orrerrullng  the 
demnrrer,  and  it  is  contended  by  app^Lee 
that  tbe  order  was  not  final,  and  ther^ore 
not  appealable.  The  order,  olthongh  not  in 
form  final,  was  In  snbstaace  and  effect  a  final 
determination,  and  the  court  afaonid  have  en- 
tered  Judgment  qnaablng  the  writ.  Pnter. 
PL  &  Prac.  ISO;  Gould,  PL  277;  Steph.  PL 
131;  Kerr  ▼.  WlUetts,  48  N.  J.  Law,  78,  3 
AtL  782;  Clark  ▼.  Latham.  25  Aik.  16;  Uc- 
Kinney,  Enc.  PI.  Jk  Prac.  30. 

Tbe  Judgment  la  afflrmed.  The  other  Jus- 
llcea  concurred. 


BUSCH  T.  WILCOX  et  at. 
(Snprcme  Court  of  Michigan.    Oct.  1,  1895.) 
Amox  OS  SrpEKSEDEi.s  Bobd — Sbt-Opf — Judg- 
MF.xT  —  Res  JroicATA  —  Limitations  —  Whes 
Cacsh  op  Action  Acckcbs  —  RBSBARiite  — JEp* 
racT — Failche  to  Tax  CosTS^-BrFBcr. 

1.  In  an  action  for  fraud  In  procurine  a 
logging  contract,  defeiidant  claimed  a  reduction 
of  dnmages  for />verpnymeiit8  made  by  him  un- 
der the  contract,  and  it  appeared  that,  pendinR 
the  action,  defendant  brought  a  s^arate  action 
to  recover  such  orerpaym^ts,  and  the  court 
niled  that  for  that  reason  the  jury  should  not 
dedact  the  amount  of  such  overpaymentB.  Seltl. 
in  a  subsequent  action  on  a  supersedeas  bond 
given  on  appeal  by  defeodant.  where  the  sum 
<l.iinied  was  set  up  as  a  counterclaim,  thnt  de- 
fendant, after  having  accepted  the  benefit  of 
Bueh  ruling,  could  not  assert  that  the  damafres 
recovered  by  him  were  excessive,  and  should 
have  been  reduced  to  the  extent  of  defendant's 
claim,  and  that,  no  reduction  having  been  made, 
rucii  claim  wns  barred  by  the  judgment  in  the 
previous  action. 

2.  A  lodging  contract  provided  that  the  logs 
werp  to  be  scaled  on  the  skills,  but  it  was  after- 
wards modified  so  that  the  nmoiiflt  of  himber 
rut  was  to  be  determined  by  the  saw  bills.  A 
snbRoquent  contract  for  the  sawing  of  the  logs 
provided  for  payment  of  part  of  the  price  as  fast 
as  tlie  lumber  was  delivered,  and  of  the  remain- 
der when  the  sawing  was  compk^ted.  and  that 
the  lumber  shoiila  be  ehippe,!  in  the  spring. 
I.ater  an  inspection  of  the  lujuber  cut  was  made, 
and  a  bill  presented  for  n  «*rtnin  number  of 
feet,  which  bill  was  paid.  It  afterwards  ap- 
peared that  the  amount  of  Inmber  was  overes- 
timated. Sdd,  that  tbe  daim  for  overpayment 
accmed  when  such  inspection  and  measnre- 
ment  were  made. 

3.  A  cause  of  action  on  a  supersedeas  bond 
an  appeal  arises  on  the  renditioo  of  the  Judg- 
ment of  the  appellate  court,  affirming  the  judg- 
ment below. 

4.  The  fact  that  a  motion  for  a  rehearing 
was  made  on  appeal  does  not  operate  to  Btay  the 
proci'Cilings.  ho  oa  to  affect  tbe  ronniiv  of  the 


statute  of  limitations  against  a  cause  ot  actioa 

on  a  supersedeas  bond. 

5.  The  fact  that  costs  were  not  taxed  when 
the  judgment  bettw  was  affirmed  on  appeal 
does  not  operate  to  stay  the  right  of  action  on 
the  supersedeas  bond  beyond  the  period  during 
which  sndi  costs  might  nave  been  taxed. 

Error  to  circuit  court,  Wayne  county;  Jo- 
seph W.  Donovan,  Judge. 

Action  1^  William  G.  Bosch  against  George 
A.  WUcwc  and  another  on  a  supersedeas 
bond.  JndgmMit  for  pl^ntlff.  and  defend- 
ants bring  error.  Reversed. 

John  D.  Oonely,  for  appellante.  Cowles  A 
Jerome  (Henxy  If.  DuflSeld,  of  counsel),  for 
appellee. 

MONTGOMERY,  J.  Action  on  the  super- 
sedeas Irond  given  on  the  appeal  of  the  case 
of  BuBch  v.  Wilcox,  which  Is  reported  in  82 
Mich.  316,  46  N.  W.  940.  That  action  was 
based  upon  an  alleged  fraudulrat  represoita- 
tlon  concerning  the  subject-matter  of  a  log- 
ging contract,  and  In  the  action  plaintlft  re- 
covered a  verdict  of  $5,000,  which  was,  on 
appeal  to  this  court,  affirmed.  The  defend- 
ants In  this  action  on  the  bond  undertook 
to  set  off,  against  the  claim  of  the  plaintiff, 
a  demand  due  defendaut  W'Ucox  arising  out 
of  the  same  contract,  and  consisting  of  a 
Claim  for  overpayment  made  by  Wilcox  to 
Buscb,  while  he  (Busch)  was  engaged  iu  the 
pei-formance  of  the  contract.  The  plaintiff 
contends  that  this  claim  of  set-off  Is  barred 
by  the  prerlous  Judgment  in  tbe  fraud  case, 
and,  further,  that,  if  it  should  be  held  that 
that  judgment  does  not  preclude  the  defend- 
ant, his  claim  was  baried  by  tbe  statute  of 
limitations  before  this  suit  was  brought. 

1.  It  appears  that  on  tlii  trial  of  tl»e  fraud 
case  the  court  inati-ucied  the  Jury  as  fol- 
lows: "Some  evidence  Img  been  Inti'odtKed 
that  Mr.  Wlleox  paid  Mr.  Buscb  more  than 
the  contract  price  of  the  logs  put  in,  and  it 
is  eoncedsd  by  counsel  for  both  parties  that, 
since  the  present  action  was  commenced,  Mr. 
Wilcox  has  sued  Mr.  Buscb  to  reeovw-  ijack 
such  overpayments,  if  made.  Another  Jury 
in  the  other  case  will  imss  upon  that,  and 
allow  Mr.  Wilcox  with  interest,— that  Is,  if 
he  Is  entitled  thereto;  and  you,  therefore, 
should  not  attempt  to  deduct  the  amount  of 
such  overpayments  from  the  damages  you 
find,  if  you  find  Mr.  Busch  is  entitled  to  any." 
Mr.  Justice  Champlin,  speaking  for  the  court, 
on  the  appeal  of  the  fraud  case,  after  refer- 
ring to  this  instruction,  said  that  "his  (Wil- 
cox's) remedy  was  therefore  left  intact  for 
any  overpayment  or  breach  of  contract  on 
Biisch's  part."  This  must  be  treated  as  the 
rule  established  for  this  case.  The  plaintiff 
having  had  the  benefit  of  that  rule,  it  would 
Iw  grossly  hiequltable  for  him  to  be  permit- 
ted to  now  assert  that  his  damages,  which  be 
recovered  under  that  ruling,  were  excessive, 
and  BlMuld  liave  been  reduced  by  the  amount 
of  detendanes  claim,  and  that,  as  It  was  not, 
the  claim  is  barred.  See  MIchela  v.  Olm- 
stead  (March  18,  181)3)  15  Sup.  Ct  580;  Ball- 
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road  Ca  t.  Howard,  18  How.  807:  DaVfa  t. 
Wokelee,  156  U.  S.  680,.  15  Sup.  CL  855; 
Buach  T.  Jones,  94  Ulcb.  224,  53  N.  W.  1061. 

2.  2  HOW.  Ann.  8t  1  8731,  reads:  "AU 
the  proTlsloDS  of  tbls  cbapter  [relative  to 
UmltatloiiB  of  personal  actions]  shall  apply  to 
the  case  of  any  debt  or  contract  allesed  by 
way  of  «et-oCf  on  the  part  of  a  defendant;  and 
the  time  of  the  limitation  of  such  debt  shall  be 
computed  In  like  manner  as  If  an  action  had 
be»i  commenced  therefor  at  the  time  wlien 
the  plalntlff*B  action  was  commenced,  provid- 
ed such  debt  or  contract  would  have  been  bar- 
red according  to  law,  before  the  accndng  of 
the  claim  or  demand  upon  which  such  def  md- 
ant  Is  sued."  Under  the  trams  of  this  statute, 
the  claim  of  defendant  is  barred  If  the  period 
of  limitation  has  run  against  It  before  the 
accruing  of  the  cause  of  action  luion  which 
the  plalntlflF  brines  suit,  and  not  otherwise. 
The  only  two  auestiona  material  to  be  con- 
sidered, therefore.  In  determining  whether 
the  statute  bars  the  action,  are  when  the 
pkilatura  cause  of  action  accmed,  and  when 
the  defraidant's  canae  of  actim  matured. 
By  the  terms  of  the  logging  contract  be- 
tween BiiBch  and  Wilcox,  the  logs  were  to 
be  scaled  on  the  skids,  but  there  was  teetl- 
mony,  tending  to  show  that,  after  the  work 
was  entered  upon,  tint  agreement  was  mod- 
Ifled,  and  it  was  agreed  that  the  amount  of 
ilie  lumber  cut  was  to  be  determined  by 
tlie  saw  bills.  At  this  time  It  was  not  deter- 
mined whether  the  lumber  was  to  be  sawed 
at  Cheboygan  or  Fi-«atlS8  Bay.  Subsequent- 
ly an  arrangement  waa  made  between  Pack- 
ard  Bros.,  of  Cheboygan,  and  Noyea  &  Saw- 
yer, who  bad  become  interested  in  the  tim- 
ber, that  the  aawlng  should  be  done  at  Che- 
boygan. The  contract  between  these  parties, 
Noyes  &  Sawyer,  and  Packard  Bros,,  pro- 
Tided  that  the  sawinx  should  be  paid  for  at 
the  rate  of  f2.75  per  1,000;  that  tbe  estimate 
should  be  made  on  the  first  of  each  month, 
and  $2  per  1,000  paid  upon  this  estimate; 
that  the  remaining  9-75  should  be  paid  from 
time  to  time,  as  fast  aa  the  lumber  was 
shipped,  and,  in  case  Noyes  &  Sawyer  decid- 
ed to  leare  lumber  on  the  dock  during  the 
winter,  the  ^76  per  1,000  feet  should  be  paid 
when  tbe  job  of  aawlng  was  completed; 
and  that  the  lumber  should  be  shipped  In 
the  sprlns.  It  was  also  provided  that  tbe 
amount  sliould  be  measured  by  some  com- 
petent person,  to  be  agreed  upon  between  the 
parties,  at  their  mutual  expraise,  and  that 
the  measurement  should  be  concluBive  be- 
tween the  parties,  as  to  the  amount.  In  set- 
tling for  such  BBwlng.  It  appears  from  the 
testimony  that  the  last  of  the  sawing  was 
done  about  the  23d  of  September.  1884;  that 
no  measurement  of  the  lumber  left  upon  the 
dock  was  made,  but  that  on  tbe  Ist  of  No- 
vember an  inspection  of  the  amount  was 
made  and  a  bin  furnished  by  Packard  Bros, 
to  Xoyes  &  Sawyer,  containing  a  charge  fw 
930,000  feet  on  dock  ready  for  BhIpmont.  nc- 
compenj-lng  which  was  a  letter.  In  which  tht> 


following  occurs:  "ThB  930,000  flaet  u  estl* 
mated,  la  rather  under  than  over  the  amoont 
on  dock."  There  waa  testimony  tending  to 
show  that  when  the  ahlpmenta  were  auhse- 
quently  made.  In  tbe  summer  of  ISSt.  It  waa 
found  that  the  amount  left  on  the  dock  did 
exceed  930,000  feet  by  a  few  thousand  feet, 
and  that  Noyes  &  Sawyer  paid  Packard 
Bros,  for  the  excess. 

On  the  fintner  hearing  of  this  case,  report- 
ed In  94  Mich.  223,  and  53  N.  W.  1061.  under 
the  title  of  Bnsch  v.  Jonee,  we  held  that 
under  the  agreemmt  between  the  imtleB, 
that  Wilcox  should  advance  money  upon  the 
contract,  and  that  tbe  quantity  of  logs  cnt 
should  be  determined  by  the  mill  scale,  tbe 
right  ot  action  for  any  neess  <tf  theae  ad- 
vances would  not  accrae  until  the  amount 
of  lumber  cut  had  been  ascertained  accotd* 
Ing  to  the  method  agreed  upon.  The  plain- 
tur  now  contrads  that  aa  the  agreement  be- 
tween Noyes  A  Sawy«  and  Packard  Bnw. 
provided  for  a  scale  to  be  made  at  tbe  close 
ot  the  sawing  season,  and  that  as  an  csu- 
mate,  which  the  parties  acted  upon,  was 
made  Novonber  1, 1884,  this  must  be  deemed 
aa  flxbig  the  saw  bni  contemplated,  and  thai 
either  date  la  more  than  six  years  before 
the  plaintiff's  cause  (MF  action  accrued.  On 
the  other  hand,  tbe  def«idants  contend  that 
the  agreement  with  plaintiff  contemplated 
that  the  actual  scale  should  govern,  and  that 
this  scale  waa  not  actually  made  until  the 
summer  of  1885,  when  the  lumber  was  ship- 
ped out,  and  that  the  1st  of  November  esti- 
mate was  not  intended  to  be  final;  but  it  Is 
further  contended  that.  If  it  had  been,  this 
was  within  six  years  of  the  date  when  plain- 
tiff's right  of  action  accrued.  * 

The  circuit  Judge  charged  the  Jury  as  fol- 
lows: "If  the  }ury  believe  that  Busi'h 
should  be  allowed  the  same  as  a  sawmill 
owner,  even  then  there  was  no  settlemeat 
until  November,  1800  [1884?];  but  if  you  hp- 
lleve  he  agreed  with  Hall  to  take  the  mcas- 
ure^  and  that  the  measure  should  be  witeu 
it  was  shipped,  that  would  be  the  final  menn- 
ure,  then  that  would  be  the  date  of  settle- 
ment" In  another  porUon  of  the  charge  thi* 
circuit  Judge  said:  "The  right  or  action  up- 
on the  bond  accmni  upon  the  rendition  of 
the  Judgmept  of  alflrniance  In  ttie  suprme 
court,  October  10,  18Q0."  NotniithstandlnK 
these  iDStructlouB,  the  court  left  it  to  tbe 
Jury  to  determine  whether  the  set-off  was 
barred  by  the  statute  of  limitations,  aajinj: 
that  if  tbe  date  of  settlement  was  found  to 
be  July,  18S5,  the  defendante'  demand  vaa 
not  barred,  and  implying  that  otherwise  It 
waa  If  the  circuit  Judge  waa  right,  in  bis 
statement  that  the  defendante'  claim  In  nu 
event  accrued  before  November  1.  1884,  and 
tliat  plaintiff's  demand  In  ault  accrued  Oc- 
tober 10.  1890,  it  follows  that  the  defeodam 
was  entitled  to  an  allowance  of  his  set-off, 
as  matter  of  law.  The  plaintiff,  however, 
cuiitendR  that  the  circuit  Judge  was  not  right 
on  oUher  proportion,  contending,  first,  that 
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the  right  of  set-off  was  fixed  September  28 
or  October  1,  1SS4.  We  thfnk  this  Is  too 
narrow  a  constnictlon  of  the  contract  be- 
tween Moye«  &  Sawyer  and  Packard  Bros. 
Until  It  was  determined  that  the  lumber 
was  to  be  left  on  the  dock,  to  be  shipped  the 
following  Q>rinfi,  there  was  no  duty  on  the 
part  of  Noyes  &  Sawyer  to  pay  for  the  saw- 
ing the  reserre  of  f.75  per  tboosand.  The 
firat  time  that  any  demand  was  made  for 
this  was  November  1st,  when  the  statement 
was  rend«-ed  by  Packard  Bros.;  and  we 
think  this  Is  the  first  date  at  which  It  can  be 
said  that  there  was  anything  approximating  a 
measurement,  which  could  amount  to  a  mill 
scale  or  constitute  a  saw  bill, 
/"^e  are  also  of  the  opinion  that  the  circuit 
/  Judge  was  right  In  his  stfltement  that  the 
plaintiff's  right  of  action  on  the  supersedeas 
bond  accrued  on  the  rendition  of  the  judg- 
ment in  the  supreme  court,  October  10th. 
The  fact  that  a  motion  for  a  rehearing  was 
contemplated  or  made  did  not  of  Itself  op- 
erate to  stay  proceedings.  Black,  Judgm.  { 
900;  Buckley  v.  Sutton,  38  Mich.  1.  The  fact 
that  costs  were  not  then  taxed  does  not  op- 
erate to  stay  the  right  of  action  beyond  the 
period  In  which  they  might  bare  been  taxed. 
When  the  costs  are  taxed,  the  taxation  nu- 
tates back  to  the  date  of  the  judgment. 
Hunt  T.  Middlesworth.  4i  Mich.  448,  7  N.  W. 
57;  Whelpley  t.  Naeh,  46  Mich.  25,  8  N.  W. 
570.  But  It  Is  c<mtended  that  the  doctrine  of 
relation  should  not  be  applied  so  as  to  work 
prejudice  to  the  rights  of  the  party;  but, 
on  the  other  hand,  it  was  within  the  power 
of  the  plaintiff  to  have  caused  the  costs  to 
be  taxed  within  a  very  few  days;  and  while 
It  may  be  eald  that.  untU  the  period  within 
which  costs  might  have  been  taxed  bad 
elatMied,  the  statute  of  limitations  would  not 
begin  to  nm,  yet,  as  this  was  something 
within  the  control  of  the  plaintiff.  It  ought 
not  to  be  said  either  that  he  could,  by  his 
delay  In  taking  this  proceeding,  extend  the 
period  of  Ilmit&ti(Mis,  or  that  the  right  which 
depended  alone  on  his  own  volition  had  not 
accrued.  See  Palmer  t.  Palmer,  36  Mich. 
487. 

The  case  of  Weiss  v.  Chambers,  50  Mich. 
ir>8.  15  N.  W.  63,  cited  by  plaintiff's  counsel, 
involved  the  construction  of  a  statute;  and 
it  waa  held  that  the  statute  requiring  that 
execution  must  issue  within  30  days  from 
the  date  when  It  Is  legally  issuable,  in  order 
to  bind  the  surety,  should  not  be  construed 
as  requiring  the  Issue  of  execution  at  once 
on  the  entry  of  judgment,  as,  if  It  did,  this 
wotild  discharge  the  surety  at  the  end  of  30 
days,  even  it  there  had  been  an  Interveulng 
stay  of  proceedings.  Other  reasons  were 
also  assigned,  but  we  think  that  case  is 
clearly  distinguishable  from  the  case  under 
cuulderatton.  The  Judgment  will  be  re- 
Tcned,  and  a  new  trial  ordered. 

LONG.  J.,  did  not  slL  The  othw  Justices 
concurred. 


FIRST  NAT.  BANK  OF  KALAMAZOO  v. 
HTONB. 

(Supreme  Court  bf  Michigan.    Sept  26,  1800.) 
BANKixo—DnconNT— Power  or  Casqier. 

1.  Defendant  bank.  In  reply  to  the  request 
of  pialDtiff  bank  for  good  paper  indorsed  by 
defendant,  sent  it  "for  diaconnt  and  returns ' 
a  90  days*  note  of  ordinary  diaeount  paper 
form.  Indorsed  by  itself.  The  cashier  testified 
on  the  first  trial  that  the  original  note  was  re- 
diaconnted  paper,  and  that  this  was  the  bank's 
usual  method  of  bavins  paper  rediscounted. 
On  the  second  trial  he  ana  one  of  the  bookkeep- 
ers testified  that  the  books  of  the  bank  do  not 
show  that  defendant  discounted  it  before  trans- 
ferring it  to  plaintiff.  Defendant  had  the  re- 
newal notes  executed  every  90  days,  and  for- 
warded the  diaeount  to  plaintiff.  Held,  that  the 
note  waa  rediaconnted  paper. 

2.  Where  the  cashier,  intrusted  by  its  di' 
rectors  with  its  entire  management,  has  been  ac- 
customed, in  having  paper  rediscounted,  to  guar- 
anty its  payment,  the  baqk  will  be  eat^ped 
from  denying  Us  anthtwlty  to  ao  gnannty  It 

Appeal  from  drcult  coort,  Ingham  county. 
In  chancery;  RtWn  H.  Person,  Judge. 

Claim  presented  by  the  First  National  Bank 
of  Kalamazoo  against  Oeorge  W.  Stone,  re- 
ceiver of  the  Central  Michigan  Savings  Bank. 
From  an  order  allowing  the  cUUm,  defendant 
appeals.  Affirmed. 

M.  V.  MontgMuery,  for  appellant  Oalrame. 
Mills  &  Master,  for  appellee^ 

GRANT,  J.  The>  Flrat  National  Bank  of 
Kalamazoo  presented  a  claim  against  the  de- 
fendant upon  two  promissory  notes  for  $5,000 
each,  executed  by  the  Lansing  Iron  &  Engine 
Works,  one  to  the  order  of  O.  M.  and  O.  F. 
Bamea,  and  the  other  to  the  order  of  O.  V. 
Barnes,  payable  at  the  defendant  bank.  The 
former  was  Indorsed  by  O.  M.  and  O.  F. 
Barnes,  and  the  otber  by  O.  F.  Barnes,  and 
both  were  indorsed  by  the  defendant  bank. 
The  claim  was  allowed  by  the  court,  and  thv 
receiver  appeals. 

The  first  note  originated  in  1880;  the  sec- 
ond in  ISsi).  Both  had  Ijcen  renewed  every 
90  days,  until  the  failure  of  the  defendant 
bank  in  ISOU,  each  renewal  note  being  the 
same  in  form  as  the  original.  The  defendant 
bank  had  attended  to  the  renewals,  and  re- 
mitted the  discount  to  the  claimant  Two 
trials  were  had  in  the  circuit  court,  upon  the 
■first  of  which  Mr.  Bradley,  the  cashier  of  the 
defendant  bank,  testified  that  the  original  pa- 
per was  rediscounted  paper.  This  state  of 
facts  brought  the  case  directly  within  that 
of  Davenport  v.  Stone  (Mich.)  G2  N.  W.  722. 
The  evidence  upon  the  second  trial  differs 
only  from  that  upon  the  first  in  that  one  of 
the  bookkeepers  of  the  defendant  bank  and 
Mr.  Bradley,  the  cashier,  testified  that  the 
bank  books  do  not  show  that  these  notes 
were  first  discounted  by  the  defendant  bank. 
The  claim  Is  therefore  made  that  this  was 
not  rediscounted  paper.  In  Davenport  v. 
Stone  the  last  note,  the  note  upon  which  sun 
was  brought,  was  not  entered  upon  the  bank 
boolcs.    Tile  correspondence  in  regard  to  theae 
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notes  and.  their  renewals  was  carried  on  In 
the  manner  nsual  between  banks.  Thtf  flri^t 
letter  by  the  claimant  was  written  June  24, 
1880,  by  the  casMer  of  the  Kalamazoo  bank 
to  the  cashier  of  the  defendant  bank,  and 
renda  as  follows:  "I  have  a  surplus  of  funds 
at  present,  and  would  like  some  good  paper. 
Can't  yon  send  me  some  good  paper  with 
your  bank  Indorsement,  say  3  to  5  thousand, 
on  time,  GO  to  90  days?"  In  reply  to  this 
the  defendant  bank  wrote:  "Inclosed  I  hand 
for  discount  and  returns  I^ansing  Iron  &  En- 
gine Works.  ^,000,  3  mos.,  from  June  28, 
1S86."  The  correspondence  In  regard  to  the 
second  note  does  not  appear.  Three  of  the 
five  01'  six  dlrectore  were  cognizant  of  these 
transactions  while  they  were  going  on,  one  of 
whom  was  at  one  time  president,  and  anoth- 
er cashier  daring  the  entire  time.  These 
notes  were  in  the  form  commonly  taken  by 
the  defendant  when  It  discounted  paper,  and 
is  the  form  common  among  banks.  While 
the  corrrapondence  do^  not  in  terms  speak 
of  redlscomited  paper,  yet  It  Is  entirely  mani- 
fest that  these  notes  were  sent  and  received 
as  the  paper  owned  by  the  defendant  bank. 
The  claimant  did  not  ask  the  defendant  to 
go  out  as  its  agent  and  make  loans  for  it, 
but  asked  it  to  send  good  paper  with  Its  In- 
dwsement  Falriy  interpreted,  this  means 
paper  then  owned  by  the  defendant.  Mr. 
Bradley,  undoubtedly,  stated  the  exact  truth 
In  his  examination  on  the  first  trial  when  he 
Mid  this  was  redlscounted  paper.  It  ap- 
peared in  Davenport  v.  Stone,  as  It  also  ap- 
pears in  this  case,  that  this  was  the  cus- 
tomaiy  method  of  doing  business,  and  that 
there  were  atwut  $100,000  of  such  paper  out- 
standing. The  mere  fact  that  no  record  was 
made  upon  the  books  of  the  bank,  except  to 
credit  the  maker  ot  the  note  with  the  pro- 
ceeds thereof,  less  a  charge  made  the  de- 
fendant bank,  does  not  establish  the  fact 
that  this  was  not  redlscounted  paper.  Espe- 
cially is  this  true  in  the  presence  of  the  tes- 
timony of  Mr.  Bradley  upon  the  first  trial, 
and  the  fact  that  the  business  was  done  in 
the  usual  manna:.  Even  If  there  had  been 
an  attempt  or  design  upon  the  part  of  de- 
fendant's cashier  and  tbe  dlrcctora,  who  were 
cognizant  of  the  transaction,  to  defraud 
either  the  claimant  or  the  stockholders  of 
the  defendant  bank,  this  would  not  affect 
the  rights  of  the  claimant,  who  acted  In  good 
faith,  without  any  knowledge  of  the  real 
Btate  of  afl'alrs,  and  for  a  valuable  considera- 
tion. Bank  T.  Armstrong,  68  Fed.  872,  65 
Fed.  573. 

Another  complete  answer  to  the  defend- 
ant's position  is  that  the  directors  are 
chargeable  with  knowledge  of  the  transac- 
tion, because  courts  win  presume  that  the 
directors  knew  what  by  due  diligence  they 
might  have  known.  No  director  of  the  de- 
fendant bank  has  testified  that  he  did  not 
know  the  method  of  doing  business.  It  is 
evident  that  they  might  have  known  had 
tta^  made  tbe  Investigation  which  law  and 


common  prudence  require  of  such  oBHoen. 
If  they  chose  to  trust  the  entire  management 
to  their  cashier,  the  bank  la  liable.  This 
was  snfflclently  discussed  in  Davenport  v. 
Stone,  supra.  See,  also.  Trust  Oa  v.  HoweD 
(Minn,)  61  N.  W.  141;  Martin  v.  Webb.  3  Sop. 
Ct  434.  Tbe  order  of  the  court  allowing  the 
claim  Is  afilrmed,  with  costs.  Tbe  otliw  tut- 
ticea  concurred. 


PEOPLE  V.  LENNOX. 
(Supreme  Court  of  Michigan.    Oct  1.  ISKS.) 
Obtaihiho  Hokbt  bt  Falsb  pRBmsaa— Li^ 

OlOniBHT. 

1.  An  information  for  obtaining  money  by 
false  pretenses  negatives  defendant^  Ignorance 

of  the  falsity  of  the  representations,  by  alleging 
that  he  "did  designedly  falsely  represent  and 
pretend"  that  he  had  recdred  a  subscription  for 
a  certain  amount  from  a  certain  person  with 
payment  In  full  thereof  from  him. 

2.  The  use  to  which  money  obtained  by 
false  pretenses  is  put  is  immaterial  on  the  ques- 
tion of  criminal  intent  in  obtaining  it. 

Exceptions  trota  circuit  court,  Ingham 
county;  Rollln  H.  Person,  Judge. 

CJomellus  Lennox  was  convicted  of  obtain- 
ing money  by  false  pretenses,  and  excepts. 
Affirmed. 

L.  B.  Gardner,  Pros.  Atty.,  for  tbe  People 
Arthur  D.  Proseer,  for  defendant. 

GRANT,  J.  Tlie  gilst  of  the  crime  chained 
In  the  Information  Is  that  the  respondent  "did 
designedly  falsely  represent  and  pretend  to 
said  Robert  B.  Shank  that  he,  the  said  Gor^ 
nelius  Lennox,  had  received  from  one  Wal- 
ter A.  Newton  a  subscription  of  $10,  with 
payment  in  full  thereon  by  said  Walter  A. 
Newton,"  whereas  the  said  Walter  A.  New- 
ton had  not  subscribed  nor  paid  him  tbe  $10. 
and  had  subscribed  and  paid  to  blm  only  $1. 
The  allegations  In  regard  to  the  8nbecrlptl<Hi 
book  or  paper,  and  that  said  Shank  had 
writtei!  his  name  and  amount  tberein.  ai« 
merely  descriptive  of  the  means  used,  and 
of  evidence  <to  sustain  the  charge.  The  in- 
formation would  be  perfectly  good  if  it  con- 
tained nothing  about  the  subscription  Ikk^ 
or  paper.  "The  defendant's  knowledge  of 
the  falsity  of  the  pretenses  Is  material,  and 
hence  must  be  averred,  unless  the  pretenses 
stated  are  of  such  a  nature  as  to  exclude  tbe 
possible  hypothesis  of  the  defendant's  igno- 
rance of  their  falsity."  People  v.  Fitzger- 
ald, 92  Mich.  331,  52  N.  W.  726,  and  the  aa- 
thoritiea  there  cited.  That  case  was  revers- 
ed because  the  information  did  not  allege 
that  the  respondent  knew  he  was  not  antbor- 
ized  by  the  association  to  collect  the  money 
for  the  benefit  of  the  person  named  ih  tbe 
sulHcriptlon  paper.  It  was  held  that  the  re- 
spondent might  have  been  ignorant  of  the 
fact  that  the  paper  he  presented  was  a  Mse 
and  fraudulent  statement  The  present  case 
comes  clearly  within  the  exception  to  tbe 
general  rule  stated  in  the  above  authority. 
Tbe  allegation  of  the  bif  ormatlon  In  this  > 
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negatlvea  any  possible  hypotheela  of  igno- 
nuce.  IQ  People  t.  Betaee,  90  Mich.  366,  51 
N.  W.  515,  the  inf  ornuitlon  was,  held  bad  be- 
cause It  did  not  allege  that  Barbour  was  the 
a^ent  of  the  Detroit  Stove  Works,  from 
whom  it  was  charged  that  the  money  was 
fraudulently  obtained,  and  because  It  did  not 
allege  that  the  respondent  knew  the  I'epre- 
sentatlons  to  be  false.  These  repreaentatlons 
were  that  be  was  aathorixed  to  collect  money 
for  a  poor  woman  whose  son  was  killed  on 
the  mllway.  and  who  was  her  only  support 
He  might  honestly  have  believed  that  he 
was  authinlzed.  Consequently  the  scienter 
waa  impMlant  and  material.  Had  Bebee 
been  charged  with  falsely  representing  to  B. 
that  A.  had  subecribed  and  iiaid  blm  (10, 
and  obtained  $5  from  B.  on  this  r^resenta^ 
tfam,  that  case  would  be  In  point  The  In- 
formation must  be  held  good. 

The  proofs  fully  sustain  the  charge,  and 
conclosivdy  show  that  the  respondent  rep- 
reaented  to  Sbank  that  Newton  had  sub- 
scribed and  paid  $10,  whereas  in  fact  he  bad 
subscribed  and  paid  but  $1.  It  Is,  however, 
inalstod  tliat  no  criminal  Intent  necessary  to 
the  tMeima  is  shown,  because  the  respondent 
need  tbe  money  obtained  tor  the  purpose  of 
estaUishlng  the  school,  and  had  purchased 
articles  necessary  to  start  It  WbaJ:  he  did 
with  the  money  la  Immaterial.  The  law  does 
not  sanction  the  obtaining  of  money  under 
false  pretenses,  though  the  object  to  which 
it  Lb  devoted  be  meritorious.  The  criminal 
character  of  the  act  is  not  determined  by  the 
subsequent  use  of  the  money,  but  by  the 
means  uaed  In  obtaining  It  We  find  no  er- 
ror in  the  record,  and  the  verdict  Is  affirmed, 
and  the  court  below  directed  to  proceed  to 
sentencs.   The  other  Justices  concurred. 


PEOPLE  V.  DEREMO. 
(Supreme  Conrt  of  Michigan.    Oct  1,  1895.) 
JujtQkX.  FisaiN-o— Nets  Sst  for  Tortlbb. 
Laws  1S89,  Act  No.  Ill,  I  5,  declaring  It 
unlawful  to  take  or  catch  or  attempt  to  take 
or  cat<A  fish  wltii  nets,  is  not  violated  by  one 
who  sets  nets  for  tnrtles,  with  openinra  for  fish 
to  escape,  though  fish  are  acciaeatally  impris- 
oned therein;  they  being  returned  alive,  so  far 
as  possible,  to  the  water.    Hooker  and  Grant 
JJ,.  dissenting. 

Exceptions  from  circuit  court,  Ottawa  coun- 
ty; Philip  Padgham,  Judge. 

Frank  M.  Deremo  was  convicted  of  Illegal 
flsblDg,  and  excepts.  Reversed. 

Fred.  A.  Maynard,  Atty.  Gen.,  and  Arend 
Vlsscher,  Pros.  Atty.,  for  the  Peoi^e.  Wal- 
ter L  Lillte,  for  defendant 

McGKATH,  C.  J.  Respondent  was  convict- 
ed under  section  5  of  Act  No.  Ill,  Laws  1889, 
which  provides  that  "it  shall  be  unlawful  for 
anj  person  to  take  or  catch,  or  attempt  to 
take  or  catch  any  fish  at  any  time  with 
seines,  pound  nets,  gill  nets,  or  any  species 
eC  nsts"  In  certain  waters,  provided,  "that  tbe 


use  of  dip  nets  in  catching  mullet  redsldes 
and  suckers  shall  not  be  lawful."  The  com- 
plaint alleged  that  respcmdent  "did,  felonious- 
ly and  unlawfully,  then  and  there  catch,  and 
attempt  to  take  and  catch,  fish  with  a  fyke 
or  hoop  net"  Tbe  respondent  offered  proof 
tending  to  show  "that  he  had  made  over  the 
nets  for  the  purpose  of  catching  turtles;  tha.t 
the  funnel  was  made  large  enough  so  that 
when  fish  went  Into  the  nets,  they  could 
swim  out  again;  that  in  a  fish  net  proper  the 
funnel  was  left  banging  loose,  so  that  there 
was  no  opening  for  the  fish  to  come  out;  and 
that  these  particular  nets  were  made  with  the 
opening,  and  vrlth  strings  tied  from  the  end 
of  tbe  funnd  or  opening  to  the  main  side  of 
tbe  net,  so  that  when  the  net  was  set  as 
these  nets  were  set  tbe  opening  of  all  the 
funnels  was  palled  open  thereby,  giving  the 
fish  plenty  of  room  to  swim  out  after  they 
went  Into  said  nets;  that  all  of  said  nets  were 
so  arranged,  for  the  purpose  of  letting  flsb 
which  swim  in  swim  out;  that  tbe  turtles 
which  went  in  could  not  get  out  because  of 
their  size  and  shape;  that  all  of  these  nets 
were  hoop  nets;  that  these  nets  were  set  dif- 
ferently than  nets  were  set  for  catcblug  flsh; 
that  these  nets  were  set  with  pieces  of  heavy 
chains  at  the  bottom,  so  that  the  bottom  of 
the  nets  would  be  in  tbe  mud,  and  to  catch 
them  tbe  nets  bad  to  be  on  the  bottom,  and 
were  set  In  about  12  to  16  feet  In  depth  of 
water;  that  In  setting  nets  for  fish  thei-e  are 
no  chains  on  the  bottom  to  hold  them  In  the 
mud,  for  the  reason  that  flsh  do  not  crawl  on 
the  bottom;  that  the  respondent  told  Ham- 
mond (the  deputy  game  and  flsh  warden).  In 
the  winter  before,  that  he  was  going  to  set 
nets  for  tlie  purpose  of  catching  turtles,  and 
that  said  Hammond  saw  said  respondent  set 
said  nets  long  before  the  time  of  taking  these 
nets,  and  said  nothing  about  it;  that  the  re- 
spondent told  said  Hammond  that  he  (re- 
spondent) bad  caught  turtles  In  said  nets  be- 
fore Hammond  took  them  up,  and  that  there 
were  a  few  flsb  In  them,  and  that  respondent 
put  them  back  In  the  water  unharmed."  It 
appeared  that  the  nets  were  drawn  by  the 
deputy  game  warden,  and  that  flsh  were 
found  therein.  The  trial  court  refused  to 
give  to  the  Jury  certain  instructions,  asked 
for  by  defendant's  counsel,  respecting  re- 
spondent's intent  and  purpose  in  setting  the 
nets,  and  Instructed  the  Jury  as  follows: 
'^hat  the  nets  that  were  set  there  were  such 
nets  as  vrould  take  and  catch  fish,— I  say,  if 
you  find  those  to  be  the  facta,  and  beyond 
reasonable  doubt  then  thla  respondent  would 
be  guilty  of  the  offense  here  charged,  al- 
though he  may  not  bave  drawn  the  nets  him- 
self. If  you  find  that  tbe  nets  were  drawn 
by  this  game  warden,  and  flsh  were  then  and 
there  caught  in  those  nets,  and  that  those 
nets  belonged  to  and  were  set  by  this  re- 
spondent then  he  would  be  guilty,  under  this 
act  of  unlawfully  taking  or  attempting  to 
take  or  catch  fish.  The  Intent  with  which 
he  set  tbose  nets  there  has  nothing  to  do  with 
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tbe  law  of  tblB  case,  and  If  he  set  tbem  with 
tbe  intent  to  catch  turtles,  and  actually  did 
4nd  were  well  calculated  to  catch  and  impris- 
on fish  and  take  fish,  and  the  fish  were  actu- 
ally taken  at  the  time,  it  would  be  a  violation 
of  this  law."  This  Instruction  was  erroneous. 
The  respraident's  testimony  tended  to  show 
that  he  set  the  nets  for  another  purpose.  The 
Btfltute  does  not  prohibit  the  setting  of  nets, 
but  the  catching  or  taking  of  flsh  from  the 
lake  by  means  of  nets.  It  would  be  a  nar- 
row view  to  take  of  the  language  employed 
to  say  that  a  fish  accidentally  Imprisoned  by 
the  use  of  a  net  emplcqred  for  another  pur- 
■{xtse,  and  one  which  was  shown  to  be  entire- 
ly legitimate,  was  caught  within  the  meaning 
■of  the  statute.  Whether  or  not  the  net  was 
set  for  the  purpose  of  catching  fish  was  a 
question  for  the  Jury  under  all  the  fa.ct8  and 
-clrcamstances  of  tbe  case.  The  convlctloa  Is 
■set  atide^  and  a  new  trial  awarded. 

LONG  and  MONTGOMBBT,  JJT.,  concur^ 
1-ed  with  MoGRATH,  O.  J, 

HOOKER.  J.  (dissenting).  The  defendant 
was  convicted  of  the  offense  of  unlawfully 
taking  flsh  by  the  use  of  fyke  nets,  In  contra- 
vention of  section  6  of  Act  No.  Ill  of  tbe 
Public  Acta  of  1889.  This  section  provides: 
■"It  shall  be  unlawful  for  any  person  or  per- 
sons to  take  or  catch,  or  attempt  to  take  or 
catch  any  flsh  at  any  time  with  seines,  pound 
-nets,  glU  nets,  or  any  species  of  nets  In  any 
<it  tbe  waters  of  this  state,"  etc.  The  defend- 
-ant  does  not  deny  that  he  set  tbe  nets,  or 
that  flsh  were  caught  and  killed  thereby,  but 
he  says  that  be  did  not  set  these  nets  from 
II  desire  to  catch  flsfa,  but  to  catch  turtle, 
and  that  he  made  no  use  of  the  flsh  that  were 
•caiight,  but  released  such  as  were  alive  when 
he  took  up  his  net  The  trial  court  held  that 
tbls  did  not  constitute  a  defense.  It  is  ad- 
mitted that  tbe  defendant  used  a  net  adapted 
to  and  commonly  used  for  tbe  purpose  of 
catching  flsh.  There  Is  every  reason  to  sup- 
pose that  he  knew  that  it  would  catcb  flsh, 
for  It  had  done  so  to  his  knowledge.  To  bold 
him  guiltless  Is  to  say  that  a  man  may  do 
tbofe  thin^  which  will  certainly  result  in 
tbe  destruction  of  fish,  It  he  baa  another  ob- 
ject In  view,  and  wlU  return  sucb  flsh  as  be 
may  take,  alive  or  dead,  as  the  case  may  be, 
to  the  water,  and  not  use  tbem,  while  bis 
neighbor,  who  desires  to  keep  them,  Is  guilty. 
In  my  oplnim.  a  man  who  sets  a  net  with 
the  knowledge  that  it  will  result  in  the  tak- 
ing and  destruction  of  flsh  Intends  to  take 
tbem,  notwithstanding  tbe  fact  that  his  pri- 
mary object  may  be  to  accomplish  another 
inirpose.  He  wants  the  turtles,  and  to  get 
them  be  Is  wHling  to  take  or  catch  the  flsh. 
Tbls  does  not  show  an  absence  of  Intent,  for 
It  is  Just  as  unlawful  to  take  flsh  that  turtles 
may  be  caught  as  to  take  flsh  to  sell  or  to 
■eat  The  right  to  protect  flsh  by  law  Is  with- 
in the  police  power  of  the  state,  and  there  Is 
force  in  the  claim  that  the  act  Is  puni^ble 


regardless  of  the  Intent.  Many  cases  can  be 
found  that  bold  that  convictions  may  be  sos- 
tained  In  the  absence  of  a  criminal  intent,— 
e.  g.  tbe  sale  of  adulterated  milk  (Com.  t. 
Farren,  8  Allen,  488);  selling  Uqoor  not 
known  to  be  Intoxicating  (Com.  v.  Boynton, 
2  Allen,  IGO);  marriage  of  minora  by  one 
honestly  supposing  them  of  proper  age  (Beck- 
bam  V.  Nacke,  56  Mo.  546);  the  killing  and 
sale  of  a  calf  under  a  speclfled  age,  though 
the  defendant  was  Ignorant  of  tbe  animal's 
age  (Com.  v.  Raymond,  97  Mass.  567);  trans- 
porting a  slave  on  a  steamboat  (State  v.  Bal- 
timore &  S.  Steam  Co.,  13  Md.  189).  These 
cases,  and  others  cited  in  People  v.  Roby,  52 
Mich.  680,  18  N.  W.  365,  where  the  subject  Is 
discussed,  fully  Justify  the  doctrine  that  n^- 
lect  may  be  crimlnaL  Here  there  Is  not 
mere  neglect,  but  a  positive  expectation  of 
doing  the  act  prohibited,  and  Immunity  Is 
expected  upon  the  claim  that  the  defendant 
designed  to  catch  turtle,  and  to  do  so  In- 
volved the  taking  of  flsh.  but  his  IndltTerence 
as  to  the  fate  of  the  flsh  relieved  bim  from 
liability  under  the  law.  In  my  o|Hntc»i,  the 
man  who  sets  a  net  adapted  to  the  parpose 
and  known  by  him  to  be  likely  to  catch  flsh. 
and  which  actually  does  take  them,  cannot 
be  said  to  be  guiltless.  I  tbink  the  omvlc- 
tlon  should  be  affirmed. 

GRANT,      concurred  with  HOOKBB,  J. 


In  re  WILLIAMS*  ESTATE. 

(Supreme  Conrt  of  Mldilgan.  Oct  1.  189B.) 
Btitdtb  Of  Pb&cos  —  Co:n-RACTS  Relatixo  to 

LiiND— Partial  Bzbcctioh— Usb  ai  Etidbxcs. 
Where  plaintiff  had  performed  labor  for 
decMsed  in  eoosideratlon  of  an  oral  promise  by 
the  latter  to  convey  to  her  by  will  or  otbecwise 
the  farm  apon  which  they  lived,  that  contract 
while  void  aa  beinjt  within  the  atatnte.  may  be 
employed  by  plaintiff  as  a  means  of  detenniaing 
the  amount  of  her  recoveiy  on  a  quantum  mem- 
It  against  the  estate. 

Error  to  circuit  courts  Kent  oonnty;  Wil- 
liam E.  Grove,  Judge. 

Proceedings  in  tbe  nature  of  a  presentation 
of  a  claim  by  Sophia  Williams  to  the  com- 
missioners of  the  estate  of  Marie  L.  Wil- 
liams, deceased.  There  was  a  verdict  allow- 
Ing  the  claim,  and  Judgment  thereon,  and  Cbe 
administrator  brings  error.  Affirmed. 

Mark  N(Mi1s,  for  appellant  W.  W.  Mitch- 
ell (Claude  B.  Buchanan,  of  counsel)*  fbr  ap- 
pellee. 

McGRATH,  O.  J.  Tbls  Is  an  appeal  1^  the 
administrator  from  tbe  allowance  of  the 
claim  ot  Serbia  WlUlams.  The  claim  as 
presented  to  tbe  commissioners  was  as  fol- 
lows: ''The  said  Sophia  Williams  avers  and 
claims  damages  In  tbe  sum  of  thirty  tbon- 
sand  dollars  for  the  nonfnlflnment  of  a  ver^ 
bal  controct  made  and  entered  Into  by  and 
between  heieelf,  the  said  Sophia  Wlllbuna, 
and  the  deceased,  said  Uarle  WUllama,  la 
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sabatance  and  9Bett  u  foUowi:  Said  com- 
plainant arm:  Tbat  she  Is  now  a  dtlzen  of 
the  United  States,  and  a  resident  of  Uie  tmun- 
ty  of  Kent,  state  of  MicUgan.  and  Is  43  jmxB 
atge.   That  site  was  bom  In  Germany,  and 
came  to  tbis  country,  with  a  widowed  mf>th- 
er,  when  she  was  seven  years  old.  That 
when  she  was  13  years  old  she  went  to  lire 
with  Thomas  B.  Williams  and  the  said  Harle 
Williams,  who  were  husband  and  wife,  and 
resided  on  a  farm  near  Battle  Creek,  MI<di. 
That  she  went  to  Uve  with  said  Thomas  B. 
Williams  under  a  written  ctmtract  made  be- 
tween her  mother  and  the  said  Thomas  B. 
Williams  that  she,  said  Sophie,  should  stay 
and  rraldc  with  them  until  she  was  IS  years 
of  a^.  In  consideration  of  which  they  were 
to  board  her,  school  bar,  and,  when  she  be- 
came 18  years  of  age,  glre  her  a  cow  and 
Aome  other  parsonal  property.   Tbat  said 
Thomas  R.  Williams  and  Harle  Williams 
liad  no  children,  and  that  she  Ured  with 
them,  and  took  their  name,  in  accordance 
with  said  contract;  and  that  during  said 
time  she  was  treated  by  them  in  every  re- 
spect as  they -would  treat  their  own  child. 
That  after  she  became  18  years  of  age,  she 
still  icontianed  to  r«ride  with  them,  they 
bavins  Id  the  meantime  moved  onto  a  farm 
in  Kent  county,  hereinafter  mwe  particular- 
ly described.   That  said  Thomas  B.  Wil- 
liams became  blind,  and  subsequently  Insane, 
and  died  In  the  Insane  asylum  at  Kalamazoo 
la  February,  1872.    That  at  the  time  of  his 
'death,  deceased,  Harle  WUlIams,  was  the 
ownor  of  the  farm  on  which  they  resided,  of 
Abont  140  acres,  described  as  follows:  'Bast 
half       southeast  quarter,  the  southwest 
4iuart«  of  the  sontbeast  quarter,  and  the 
south  half  of  the  northwest  quarter  of  the 
aoutheast  quarter  of  section  four,  town  six 
north,  range  2  west.*   That  there  was  about 
SO  acres  of  sold  lend  Improved  for  cultiva- 
tion, with  ordinary  f&rm  buildings,  the  re- 
mainder of  the  land  being  timbered  land,  un- 
vl^red,    and   uncultivated.   Upon  which 
farm  was  a  mortgage  of  eight  hundred  dol- 
lars, with  some  accrued  Interest,  and  said 
Marie  Williams  was  owing  at  tbat  time  some 
ten  or  twelve  hundred  dollars  of  debts, 
which  she  had  contracted  In  taking  care  of 
and  providing  for  her  husband  prior  to  his 
■death,  and  that  the  farm  was  at  that  time  of 
the  value  of  about  six  or  seven  tliousand  dol- 
lars.   She  had  no  other  means,  and  but  very 
little  personal  property  on  the  farm.  She 
proposed  to  sell  a  portion  of  the  farm  suffl- 
-cient  to  pay  the  indebtedness  she  had  con- 
tracted In  taking  care  of  lier  husband,  and 
clearing  the  balance  of  the  farm  of  the  mort- 
gage of  eight  hmidred  dollars.   That  the 
said  Sophia  claimed  that  by  the  united  ef- 
forts of  both  of  them  they  could  pay  those 
debu,  and  save  the  farm  as  a  home  for  both 
of  them,  and  tbat  said  Harle  Williams,  and 
the  said  Sophia  WilUams  then  and  there, 
soon  after  the  death  of  said  Thomas  B.  Wil- 
liams, entered  Into  a  contract  or  agreement 


by  which  they  agreed  that  they  should  live 
together,  work  together,  employ  all  their 
enei^,  knowledge,  Information,  and  ability, 
as  long  as  they  should  live,  and  put  the  same 
Into  one  common  fund,  try  to  pay  off  the  in- 
debtedness on  the  fttrm,  and  keep  the  same 
and  any  property  that  they  might  acquire, 
for  the  joint  benefit  of  the  two;  and  that 
they  statfuld  be  Joint  owners  of  the  farm  and 
all  the  propeity  that  they  might  acquire,  and 
at  the  death  of  either  the  other  should  be 
absolute  owner  of  the  whole.  The  said 
claimant  avers:  That  each  In  good  faith 
went  to  work,  and  all  their  energy  and  per^ 
severance  they  both  possessed,  and  managed 
tiieir  affairs  with  all  the  energy,  skill,  and 
economy  they  possessed.  That  by  th^  joint 
efforts  they  paid  off  said  mortgage  and  said 
Indebtedness  which  existed  at  the  time  of 
the  making  of  said  contract  That  they 
cleared  and  Improved  60  or  00  acres  more  of 
the  farm,  l^^t  cows,  sold  milk  and  butter, 
raised  stock,  horses,  and  other  things,  until 
Harie  WlUIams  died  on  or  about  April,  1802, 
at  which  time  they  had  said  farm  cleared 
from  debt  Tbey  had  horses,  cow^  hogs, 
bay  and  grain,  fanning  tools  and  eveiythlng 
nsually  owned  and  possessed  by  farmers  In 
this  country,  used  and  employed  In  the  man- 
agement of  a  form  of  that  character.  They 
had  also,  from  their  savings,  acquired  money 
which  th^  had  m  interest,  amounting  to 
over  twelve  thousand  dollars,  Tbat  the 
farm  prop«ly,  notes,  and  accounts  during 
said  time  were  all  k^t  and  carried  out  in 
the  name  of  the  deceased,  Marie  Williams, 
although  that,  up<ni  the  death  of  tither,  the 
survivm  would  be  the  owner  of  the  whole; 
and  that  the  said  Marie  Williams  repeatedly 
prunlsed  the  said  Sophia  Williams  tbat  by 
will  or  otherwise  she  would  fix  their  prop- 
erty so  this  claimant,  Sophia,  would  be  the 
owner  of  tl^e  whole  of  It  In  case  the  said 
Marie  should  die  first  The  said  Sophia  Wil- 
liams avera  that  she  has  In  all  things  fully, 
particularly,  and  completely  carried  out  her 
said  contract,  and  was  entitled  in  law  and 
equity,  upon  the  death  of  said  Harle  Wil- 
liams, to  be  the  at»olute  ovmer  of  all  the 
estate  and  all  the  property  rights  in  action 
that  they  possessed.  The  said  Sophia  Wil- 
liams further  avers  that  she  firmly  believes 
tbat  she.  Marie  Williams,  always  Intended 
to  cany  out  and  fulfill  said  agreement,  but 
that  she  was  taken  sick,  and  by  becoming 
uncousclons  some  days  before  her  death,  and 
thereby  failed  to  carry  out  snid  agreement 
Claimant  tberefbre  avera  that  the  property 
posseased  by  them,  real,  personal,  and  rights 
of  action,  was  of  the  value  of  thirty  thou- 
sand dollan  and  upwards,  and  that  she  Is 
entitled  to  recover  of  and  from  said  estate, 
as  damages  for  the  nonfulfillment  of  said 
contract,  the  sum  of  thirty  thousand  dollars, 
and  she  therefore  prays  this  claim  may  be 
allowed  by  said  commissioners.  She  also 
makes  a  further  claim  for  services  performed 
by  her  tor  said  Harie  Williams  during  her 
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lifetime  tor  twenty  years  and  upwards,  and 
dalms  for  snch  Berrlcee  the  sum  of  thirty 
thousand  dollars."  Tlie  decedent  left  an  es- 
tate which  iDTentorfea  at  (28,304.  of  which 
915,000  was  real  estate,  and  the  balance  per- 
aunalty.  The  testimony  offered  by  claimant 
tended  to  support  the  claim  made.  The  Jury 
tfave  a  verdict  of  $14,500,  but  upon  a  motion 
for  a  new  trial  made  by  the  esta.te,  such  new 
trial  was  granted,  unless  claimant  would  re- 
mit $4,500,  and  the  claimant  elected  to  remit. 
The  estate  appeals. 

The  court  Instructed  the  Juiy:  That 
claimant  was,  under  the  testimony,  a  mem- 
ber of  the  Williams  family  and  household. 
That  the  rules  applicable  to  aeirlces  rendered 
by  a  child  to  a  parent  controlled.  That  tbere 
could  be  no  recoveir  In  the  absence  of  an 
express  promise  to  pay.  That  "the  single 
questlra  Is:  Was  tbere  a  promise  by  the  de- 
( eased  Marie  WiUlamB  to  pay  the  claimant  for 
her  services,  in  conslderatiOD  that  she  should 
remain  with  her,  and  render  the  services 
which  she  claims  she  has  rendered  during 
the  lifetime  of  Mrs.  WUUams,  as  long  as 
they  both  should  live,  and  to  pay  for  those 
services  by  a  provlsiMi,  by  wUl  or  otherwise, 
so  that  the  claimant  would  receive  the  fruit 
thereof  upon  her  death?"  That,  *in  order 
to  warrant  you  hi  finding  that  thore  was  such 
a  promise.  It  is  necessary  for  you  to  keep 
In  mind  the  rule  of  law;  and  It  is  a  rule  of 
law  that  the  testimony  to  support  such  a 
promise  to  warrant  the  flcdlng  ot  such  a 
promise  must  be  clear,  distinct,  and  unam- 
biguous; tbat  It  must  lead  your  minds  clear- 
ly to  the  conclurrion  that  there  was  such  a 
promise."  That  "the  contract  set  up  by  the 
claimant  in  her  amended  claim  is  void.  It 
Is  made  so  by  statute.  It  covered  an  inter- 
est in  real  estate,  and  by  the  statute  it  was 
Invalid.  There  was  no  writing.  It  could 
not  be  a  valid  agreement  unless  It  was  re- 
duced to  writing,  or  some  note  or  memoran- 
dum of  it  made,  signed  by  the  party  to  be 
charged,  to  wit,  Mra  Williams;  and  none 
8U':b  exists.  There  can  be  no  recovery,  then, 
upon  that  amended  claim,  upon  that  con- 
tract set  forth  In  the  amended  claim.  Nei- 
ther can  you  resort  to  it  If  you  find  the  claim- 
ant entitled  to  recover,  In  order  to  measure 
the  amount  that  you  should  award.  That 
disposes  of  that  agreement"  Tbat  "a  per- 
son may  make  an  agreement  to  compensate 
another  in  that  way  for  services.  It  was 
competent  for  Mrs.  Williams  to  agree,  If  yon 
Bnd  that  she  did  agree,  to  make  provisions 
lo  her  will  for  the  claimant  as  compensation 
for  the  services  that  she  should  render.  It 
would  be  a  valid  agreement  to  the  extent  at 
least  of  determining  the  question  whether 
or  not  tbere  was  a  promise  to  pay  for  serv- 
ices. It  would  not  be  an  agreement,  how- 
ever, that  would  be  the  basis  of  an  action. 
Neither  could  there  be  any  recovery  for  the 
services  except  upon  the  quantum  meruit, 
:)s  It  Is  termed  In  law;  that  la,  upon  a  count 
framed  for  the  purpose  of  recovering  for 


services  so  much  as  they  should  be  reaaoiH 

ably  worth.  And  the  only  resort  that  could 
be  had  to  an  agreement  to  provide  compensa- 
tion by  will  would  be  for  the  pmpose  of  de- 
termloing  whether  or  not  there  was  a  xtrom- 
Ise  to  compensate  for  the  services.  I  under- 
stand the  role  of  law  to  be  that  the  chilm- 
ant  cannot  recover  In  this  case  unless  the 
proofs  show  that  there  was  an  express  prom- 
ise to  pay  for  the  services,  but  that  that 
fact  may  be  shown  by  facts  and  circumstan- 
ces which  satisfy  the  Jury  under  the  rule 
that  I  have  given  you  in  regard  to  the  nature 
of  the  evidence  that  should  be  required; 
that  the  services  were  rendered  in  the  expec- 
tation on  the  part  of  the  claimant  that  die 
was  to  be  compensated  therefor,  and  In  the 
expectation  on  the  part  of  the  deceased  that 
she  was  to  pay  for  than;  and  that  that 
expectation  rested  upon  an  understandings  of 
the  parties;  and  that  there  was  a  legal  lia- 
bility and  a  legal  obligation.  I  do  not  under- 
stand that  It  Is  necessary  to  find  that  there 
was  any  agreement  to  pay  any  specific  wages, 
or  any  specific  amount  If  there  was  an 
agreement  to  pay,— if  the  Jury,  find  that  there 
was  a  promise  to  pay.— then  It  will  be  ywir 
duty  to  ascertain  the  amount  from  the  evi- 
dence which  the  claimant  Is  entitled  to  r(>- 
celve,  and  that  amount  Is  such  sum  as  her 
services  were  reasonably  worth.  If  you 
should  find  that  the  claimant  is  entitled  to 
recover  under  the  rules  tbat  I  have  given 
you  and  under  the  evidence  In  the  case.  It 
will  be  proper  for  you  to  consider  the  nature 
of  the  services  that  she  rendered,  any  skill 
and  ability  which  she  brought  to  her  service 
that  resulted  in  the  addition  of  profits  to  the 
deceased,  and  any  faithfulness  or  special 
seal  that  she  manifested  In  the  conduct  of 
the  business,  so  far  as  It  was  intrusted  to 
her,— so  far  as  she  had  any  management  of 
It, — whatevOT  the  fiicts  may  be,  and  all  other 
facts  and  circumstances  connected,  as  shown 
by  the  evidence.  All  of  these  things  are  to 
be  considered  in  determining  the  value  of 
her  services.  But  you  have  not  any  right 
to  go  beyond  what  would  be  reasonable  com- 
pensation for  her  seiTices.  Ton  should  be 
governed  entirely  by  the  evidence  In  the 
case.  It  is  not  sufficient  to  show  that  there 
was  a  general  expectation  or  intention  on  the 
part  of  the  deceased  to  leave  something  to 
claimant  by  her  will,  or  provide  for  her  hy 
win,  and  that  claimant  expected  to  receive 
something,  or  be  provided  for  by  wlU.  Such 
Intention  on  the  part  of  the  deceased,  if  it 
existed,  Is  like  a  will  Itself,— of  such  a  nature 
that  deceased  could  change  it  at  auy  thne 
during  her  lifetime;  and  claimant  would 
have  no  claim  tor  such  change  of  Intention, 
unless  there  was  an  express  promise,  deti- 
nlte  and  certain,  founded  upon  consideration 
to  leave  such  a  will  In  claimant's  fovor.  If 
the  claimant  Is  entitled  to  recover  at  all.  she 
can  only  recover  the  actual  Intrinsic  value  of 
her  services  for  the  time  they  were  rendered, 
and  according  to  their  kind  and  character. 
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witbont  reference  to  the  alleged  contract  or 
tbe  value  of  the  propwty  which  Mrs.  WIl- 
Uams  had  at  her  death.  The  natare  of  tbe 
relatiou  ahown  to  exist  between  claimant 
and  deceased  requlree  the  contract  claimed 
to  exist  between  them  to  be  proved  by  a 
kind  of  evidence  that  la  very  different  from 
that  which  may  be  sufficient  between  stran- 
gers. It  mnst  be  direct,  positive,  ^press, 
and  unambiguous;  that  la,  capable  of  more 
than  one  construction.  The  terms  must  be 
clearly  defined,  and  all  acta  necessary  for  its 
validity  must  have  special  reference  to  it, 
and  nothing  else.  I  do  not  understand  that 
the  word  'terms'  there  Includea,  or  1b  Intended 
to  Include,  the  flxlng  of  the  price.  I  have 
directed  you  that  no  price  need  be  fixed.  If 
the  other  terms  existed.  It  appearing  that 
Sophia  Williams  was  livhag  with  Mrs.  WD- 
llams  as  her  daugliter,~in  other  words,  that 
the  relation  of  pai-ent  and  child  existed,— 
there  can  be  no  agreement  implied  that 
claimant  was  to  receive  compensation  for 
her  services.  If  you  find  that  the  claimant 
worked  or  performed  services,  trusting  to 
tbe  generosity  of  Mrs.  Williams  to  reward 
her  by  will  or  otherwise,  this  does  not  estab- 
lish any  contract  to  pay  her  for  her  serv- 
ices, and  upon  such  a  state  of  facts  alone  the 
clalmaDt  cannot  recover  in  this  action;  that 
Is,  if  tbere  was  no  promise.  The  Jury  can- 
not fiud  that  there  was  a  contract  between 
Mrs.  Williams  and  the  claimant  to  pay  for 
claimant's  services  merely  from  a  violation 
of  a  void  contract  set  up  In  claimant's  flrat 
count  or  claim.  Neither  can  the  JU17  find 
that  there  was  an  agreement  between  Mrs, 
Williams  and  claimant  to  pay  for  claimant's 
services  from  the  £ftct  that  Mrs.  Williams 
expected  to  compensate  claimant  for  her 
services  by  wHl,  and  claimant  expected  thac 
Mrs.  Williams  would  reward  by  will  In  such 
sum  aa  Mrs.  Williams  should  think  proper. 
There  must  be  sontething  more,  as  I  told  you; 
tbat  these  expectations  must  rest  upon  some 
promise,  upon  some  legal  liability.  To  consti- 
tute a  contract  it  Is  necessary  that  the  minds 
of  the  two  parties  meet  upon  something  cer- 
tain and  definite;  and  certain  loose  state- 
luents,  expressions,  or  intentions  of  one  party 
aa  to  what  she  expects  to  do,  or  expectations 
on  the  part  of  the  other  pai-ty  tliat  some- 
thing wonld  be  done  for  her  benefit,  do  not 
constitute,  tbemsclves,  a  contract.  If  the 
Jury  find  that  the  claimant  performed  valua^ 
ble  services  for  decedent,  from  which  serv- 
ices decedent  received  substantial  benefits, 
from  the  spring  of  1873  until  the  time  of  her 
dcatii.  in  April,  1892,  under  a  promise  made 
by  decedent  to  her  that  she  should  be  re- 
wunled  for  such  services  at  the  death  of  doce* 
deut,  by  will  or  otherwise,  claimant  Is  enti- 
tled to  recover  what  such  services  ao  ren* 
dcred  by  her  are  reasonably  worth." 

It  Is  contended  by  counsel  for  the  estate 
that  it  was  conceded  that  claimant  was,  dur- 
ing all  the  time  for  which  she  claims  com- 
pensation, a  member  ot  decedent's  family, 


and  that  they  stood  towards  each  other  In  the 
relation  of  parent  and  child;  that  when  such 
relationship  exists  no  promise  to  pay  for  serv- 
ices will  be  implied;  that  an  express  promise 
mnst  be  shown  by  clear  and  positive  legal 
evidence;  that  the  testimony  tended  to  prove 
but  one  contract;  that  such  contract  was  en- 
tire; that  it  was  Illegal  and  void  under  the 
statute  of  frauds;  that  a  contract  void  under 
the  statute  of  frauds  Is  a  mere  nullity,  and 
cannot  be  made  use  of  to  establish  an  ex- 
press contract  to  pay  for  services,  nor  Is  evi- 
dence of  It  admissible  as  bearing  upon  the 
services  rendered.  The  statute  was  intended 
to  prevent  fraud  by  setting  up  and  enforcing 
by  parol  proof  simulated  contracts.  It  has 
frequently  been  held  that  no  action  can  be 
maintained  tipon  a  contract  which  is  within 
the  statute;  that  It  cannot  be  the  basis  of  a 
recovery;  and  many  cases  hold  that  It  cannot 
be  resorted  to  as  flxlng  the  measure  of  dam- 
ages But  It  may  be  resorted  to  for  the  pro- 
tection of  the  party  sought  to  be  charged.  In 
a  case  where  a  recovery  is  sought  for  serv- 
ices performed.  It  has  uniformly  been  held 
good  as  a  contract  of  hiring;  and  there  can 
be  no  doubt  but  that  it  may  be  resorted  to  aa 
negativing  any  presumption  tbat  the  serv- 
ices were  intended  to  be  gratultotia  In  Phil- 
brook  V.  Belknap.  6  Vt.  383,  plaintiff  agreed 
to  serve  defendant  for  three  years  for  a  stat- 
ed monthly  compensation,  but,  after  serving 
six  months,  he  left  defendant's  service,  and 
sued  to  recover  pro  rata  for  his  services.  Tbe 
court  held  that,  although  the  contract  was 
within  the  statute,  yet  defendant  might  pro- 
tect himself  under  Ita  terms.  The  court  say: 
"If  the  defendant  had  sued  the  plaintiff  for 
not  performing  the  contract  in  not  serving 
tbe  full  period,  the  case  would  be  open  to  a 
defense  under  that  statute;  the  contract  be- 
ing, to  tbe  purposes  of  such  a  suit,  executory, 
and  the  attempt  being  to  sustain  an  action  on 
It  as  such.  But  In  this  case  the  contract,  so 
far  as  the  service  has  been  performed,  Is  ex- 
ecuted, and  is  relied  on  as  regulating  and  de- 
termining the  rlf;bt  of  the  plaintifT  to  com- 
pensation for  what  has  been  done  under  it. 
We  are  here  concerned  only  with  what  has 
been  done.  The  question  is  what  tbe  plain- 
tiff is  entitled  to  for  his  labor,  and  this  de- 
pends upon  the  terms  of  the  contract  under 
which  be  performed  the  service.  Bad  the 
whole  service  been  performed,  the  rate  of 
compensation  -would,  without  doubt,  be  regu- 
lated by  the  terms  of  the  contract.  No  court 
would  discard  that  contract,  and  resort  to  a 
quantum  meruit.  Tbe  principle  is  the  same 
as  to  a  performance  In  part."  In  Knowlman 
V.  Bluett,  li.  R.  9  Exch.  307,  defendant  ver- 
bally agreed  with  plaintiff  to  pay  her  a  spe- 
cific sum  per  annum  In  quarterly  install- 
ments, for  caring  for  defendant's  children. 
Held,  that  plaintiff  was  entitled  to  recover  as 
for  money  paid  at  defendant's  request,  at  the 
rate  fixed  by  the  verlaal  agreement,  even  as- 
suming that  the  agreement  was  not  to  be 
performed  within  the  year.   In  Mavor  r. 
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Pyne,  8  BfUff.  286,  omtnct  was  made  for  24 
numben  of  a  periodical  work,  to  be  deUv««d 
monthly,  at  a  guinea  a  niunber.  Altbongh 
tbe  contract  was  held  Tdd  because  not  re- 
duced to  vritinf,  a  recorny  waa  permitted 
for  the  numberB  actually  delivered  at  tbe 
rate  fixed  by  tbe  contract  It  la  tme  tbat 
the  court,  treated  the  contract  as  divisible^ 
but  It  was  nevertheless  a  void  contract  at  Its 
Inception,  and  could  not  bare  been  enforced, 
nor  would  a  recovery  have  been  allowed  it 
defendant  bad  refused  to  accept  under  It,  In 
Ham  V.  Goodrich.  37  N.  H.  185,  defendant,  in 
conslderatimi  that  plaintiff  would  go  with 
his  family,  and  reside  with  deceased  on  bis 
term,  take  care  of  defendant,  and  cultivate 
the  fiirm  during  tala  life,  pTomised  that  he 
would  convey  tbe  farm.  Plaintiff  compiled, 
and  at  defendant's  death  presented  a  claim 
against  the  estate  for  bis  services.  The  court 
licld  that  no  action  could  be  maintained  upon 
the  cootract,  but  say:  "Tbe  Jury  were  in- 
structed by  the  oonrt  tbat  they  might  take 
Into  consldeiatton  tbe  agreement,  and  sll  the 
circumstances  under  which  the  plaintiff  went 
to  reside  with  bis  father;  and  under  the  In- 
stmctions  they  conld,  bad  tb^  seen  fit,  have 
given  damages  equal  to  the  value  of  tbe 
fann.  But  tot  the  court  to  have  gone  fur^ 
ther.  and  said  tbat  the  value  of  tbe  farm 
must  be  the  measure  of  damages,  that  tbe 
Jury  were  controlled  by  that,  wopld  have 
been  giving,  hi  one  respect,  full  eflTect  to  the 
agreement,  and  would  have  made  It  the 
foundation  of  the  verdict  The  agreement 
was  only  evidence  wbl<^  the  Jury  could  coo- 
Blder,  In  connection  vrith  the  other  testimony, 
as  showing  the  circumstances  under  which 
tbe  services  were  performed,  which  was 
sought  to  be  recovered  under  the  general 
counts;  and  to  give  It  a  conclusive  effect  as 
fixing  the  damages  would  be  to  make  it  a 
binding  contract,  obligatory  upon  the  par- 
tlee,  as  much  so  as  if  It  were  In  writing." 
Tbe  case  was  approved  In  the  subsequent 
case  of  Emery  v.  Smith,  46  N.  H.  151.  The 
same  rule  Is  announced  In  Bui-llngame  v. 
Burllngame,  7  C3ow.  92,  and  King  v.  Brown, 
2  Hill,  485,  both  of  which  were  cases  where 
the  agreement  was  to  compensate  for  the 
services  by  conveyances  of  land.  Our  own 
oases  do  not  confilct  with  this  rule.  It  has 
been  said  by  this  court  tbat  a  contract  void 
under  the  statute  of  frauds  Is  a  mere  nullity, 
and  cannot  be  used  for  any  purpose  what- 
ever. From  an  examlnati<Hi  of  these  cases, 
however,  it  will  be  found,  that  tbe  rule  has 
been  applied  only  In  cases  where  the  contract 
was  a  naked  verbal  contract,  not  only  at  Its 
mceptlon,  but  so  continued;  an  executory 
TODtract  resting  entirely  In  parol,  unsupport- 
ed by  subsequent  acts  In  recognition  thereof. 
Chamberlain  v.  ttow,  10  Mich.  319,  and 
Grimes  v.  Van  Vecbten,  20  Mich.  410,  were 
actions  based  upon  verbal  orders  for  goods 
exceeding  9W  In  value,  and  the  court  hdd 
that  there  had  been  no  binding  acceptaDC& 
Hall  V.  Soule,  11  Mich.  494.  was  brought  up- 


on a  verfayl  promise  to  pay  tbe  debt  of  anotb- 
er.  In  Oolgrove  t.  Solomon,  84  Mich.  484,. 
Solomon  bad  agreed  with  Mrs.  Colpwve  ta 
convey  to  ber  a  piece  of  Uind  in  satisfacttoo 
ot  an  existfaig  indebtedness,  and  before  ac- 
ceptance of  tbe  deed  she  icpodlated  tbe 
agreement  In  Hlliebraada  v.  Klbbelinlc.  40 
Mlcb.  646,  the  father  waa  Indebted  to  the 
son  for  services  rendered,  acknowledged  the 
debt  and  promised  that  the  son  should  bare 
tbe  farm.  In  Llddle  v.  Needham,  89  Mtcb. 
147,  a  fftther  bad  agreed  to  give  a  note  upoik 
the  conveyance  of  certahi  lands  to  bis  eon. 
The  court  hdd  tiiat  tbe  verbal  promise  to 
convey  tbe  land  furnished  no  consideratlou 
for  the  promise  to  give  the  note.  Hw  evi- 
dence tended  to  show  that  the  son  bad  never 
accepted  the  conveyance,  and  tbat  tbe  fattier 
bad  made  no  promise  after  the  execution  ot 
the  deed.  In  Sutton  v.  Bowley,  44  Mt^. 
112,  6  N.  W.  210,  the  claim  was  based  upoi^ 
the  contract,  and  tbe  court  say:  "Tbne  la  no 
claim  that  this  agreement  was  In  writing, 
and  there  is  nothing  to  Indicate  tbat  It  could 
be  enforced  on  account  of  facta  taking  It  out 
of  the  operatitm  of  the  statute." 

The  other  cases  wherein  the  rule  contended 
for  Is  hifd  down  will  be  found  to  reet  upon 
the  same  principle.  In  all  of  these  cases  tbe- 
contracta  were  not  susceptible  of  enforcement 
at  law  or  In  equity,  and  the  apidlcatlon  of  tbe 
mle  is  based  upon  tbat  fact  Hits  ta  made 
clear  by  the  language  of  tbe  same  court  in 
HoUand  V.  Hoyt,  14  Mich.  238.  and  Scott  v. 
Bush,  26  Mich.  418.  In  Holland  v.  Hoyt  tbe- 
parties  agreed  to  ezcbange  landa  HoBanth 
delivered  his  deed  to  Hoyt  The  latter  re- 
fused to  deliver  his  deed  unless  Htriland  gave- 
his  note  for  $1,000;  Holland,  protesting,  gave 
hiB  note,  and  In  a  suit  upon  tbe  note  set  np- 
want  of  consldoratlon.  It  was  insisted  that. 
tbe  original  agreement  being  ^thln  tbe  atat- 
ute,  the  subsequent  transaction  must  control. 
Mr.  Justice  Campbell,  speaking  for  tbe  court, 
says:  "Tbe  entire  transactions  prior  to  the- 
deeds  were  verbal,  and.  of  course,  If  no  deed» 
bad  been  nude,  could  not  have  been  the 
ground  of  relief  at  law  or  In  equity.  But 
when  a  verbal  contract  la  performed  by  tbe 
conveyance  of  hind  on  tbe  one  part  there  can 
be  no  difficulty  In  compelling  the  equivalent 
from  tbe  other  contracting  party.  A  court  of 
equity  can  decree  specific  performance.  If  that 
Is  needed,  and  a  court  of  law  can  allow  a  re- 
covery of  the  purchase  money  If  that  Is  al> 
that  Is  sought.  Thomas  v.  Dlcklnscm,  12  N. 
T.  861.  If  Mr.  Hoyt  himself  accepted  Hol- 
land's deed  in  fulfillment  of  a  parol  bargain 
to  exchange  lands,  then  Holland  could  have 
compelled  the  exchange  In  equity,  end  Hoyt 
could  not  have  refused  to  make  It  And  tt 
Holland  bad  a  right  to  receive  the  land  from 
Hoyt  for  the  price  already  paid,  it  can  moke 
no  difference  that  he  could  only  obtain  spe- 
cific performance  in  eqiUty.  Pay  og  or  prom- 
ising to  pay  anything  more  than  tbe  land 
would  be  paying  for  what  he  owned  already. 
Ad  equitable  title  Is  Just  as  much  propw^ 
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as  a  legal  title,  stands  on  the  same  tooting 
wlt^  legal  titles  as  a  consideration.  And  if 
Holland,  under  sucb  circomstances,  shonld  see 
fit  to  sue  for  the  price  ot  his  land  at  law  on 
Hoiiand's  refueal  to  conrey  be  would  recover 
the  value  of  that  which  Hoyt  onght  to  iiave 
conveyed  to  him."  In  Scott  v.  Bush  a  ver- 
bal contract  waa  entered  into  for  the  purchase 
of  certain  lands.  The  would-be  purchaser 
paid  a  portion  of  the  purchase  money,  and  aft- 
erwards brought  suit  to  recover  back  such 
money.  The  court  held  that,  the  conti-act  be- 
ing void,  neither  party  could  enforce  It,  and 
tliat  the  vendee  had  the  right  to  recover  as  for 
money  received  without  consideration.  The 
court,  however,  say:  "Some  decisions  have 
apparently  disregarded  this  distinction  be- 
tween contracts  made  valid  by  part  perform- 
ance and  stipnlatlona  or  arrangements  which 
have  never  become  binding.  An  agreement 
made  valid  by  part  pei-formance  Is  in  law  as 
valid  as  In  equity  for  all  purixMes  except  the 
remedy  to  enforce  It.  An  equitable  right  is 
as  good  as  a  consideration  for  a  contract  as 
a  legal  right  HoUand  v.  Hoyt,  14  Mich.  238." 
In  the  latter  case  the  court  alinde  to  the  rule 
that  a  contract  void  under  the  statute  of 
frauds  Is  a  mere  nnlUty,  and  cannot  be  used 
for  any  purpose  whatever,  and  say:  "We 
cannot  conceive  of  such  a  thing  as  a  contract 
which  cannot  be  enforced  as  a  contract,  and 
yet  can  be  the  foundation  of  legal  obligations 
arising  out  of  nothing  else"  The  distinction 
l)etwera  a  mere  naked  parol  contract  and  a 
contract  made  susceptible  by  i>art  perform- 
ance of  enforcement  in  equity  is  clearly  point- 
ed out  and  the  conclusion  reached  that  "there 
is  no  middle  ground  between  binding  con- 
tracts, and  the  absence  of  any  binding  obliga- 
tions." See,  also.  Fuller  v.  Rice,  62  Mich.  435, 
18  N.  W.  204;  Putnam  v.  Tinkler,  88  Hich. 
629-638,  47  N.  W.  6S7. 

In  the  present  case  we  arc  not  dealing  with 
n  contract  resting  In  parol.  Under  all  the 
facts  and  circumstances,  the  Jury  were  justi- 
tled  in  concluding  that  the  services  were  per- 
formed In  reliance  upon  the  contract,  and 
were  accepted  in  recognition  thereof.  The 
proof  does  not  rest  alone  in  parol,  but  upon 
the  sdbsequent  c<»iduct  of  the  parties  as  well, 
--performance  on  the  one  part,  and  acceptance 
on  the  other.  It  has  frequently  been  held  that 
a  parly  admitted  into  iraasesslon  of  land  under 
an  oral  contract  for  its  purchase  Is  entitled, 
upon  the  execution  of  the  contract  on  bla 
part,  to  specific  performance,  and  that  in  such 
case  the  parties  have  so  far  carried  the  con- 
tract into  effect  as  to  validate  It  Twiss  v. 
Oeorge,  33  Mich.  253;  Davis  v.  Strobrldge,  44 
Mich.  107,  6  N.  W.  205;  Klnyon  v.  Young,  44 
Mich.  839,  6  N.  W.  835;  I^amb  v.  Hlnman,  40 
Mich.  112.  6  N.  W.  676,  and  8  N,  W.  709;  Mur- 
phy V.  Stever,  47  Mich.  522,  11  N.  W.  368; 
Fairfield  v.  Barbour,  51  Mich.  57,  16  N.  W. 
230;  Welch  v.  Whelpley,  62  Mich.  15,  28  N. 
W.  744.  In  several  of  the  cases  the  posses- 
^  wu  not  exclailv&  The  contract  in  tlie 


present  ease  contemplated  Joint  possession  and 
operation  so  long  as  both  parties  should  live. 
There  was  abundant  testimony  tending  to  re- 
but the  presumption  that  the  services  were 
rendered  gratuitously,  and  the  court  was  fully 
justified  in  submitting  that  question  to  tlw- 
jury.  The  testimony  tended  to  show  that  the- 
servlces  were  performed  with  the  mutual  un- 
derstanding that  at  the  death  of  Marie  L.^ 
Williams  claimant  should  succeed  to  the  e!>- 
tate,  and  that  decedent  had  agreed  to  make 
a  will  according!}.  When  a  promise  Is  madp 
to  compensate  for  services  by  will  and  tlu' 
promisor  dies  without  so  providing,  the  value- 
of  the  services  may  be  recovered  as  a  claim 
against  the  estate.  Faxton  v.  Faxon,  28  Mich. 
159;  Sword  v.  Keith,  31  Mich.  247;  Carmi- 
chael  V.  Carmlchael.  72  Mich.  85,  40  N.  W.  173; 
Fenton  v.  Embla^,  3  Burrows,  1278;  Jacobson 
V.  Le  Grange's  Ex'rs,  3  Johns.  199;  Patterson 
V.  Patterson,  13  Johns.  379;  Martin  v.  WrightV 
Adm'rs,  13  Wend.  460;  Eaton  v.  Benton,  £ 
Hill,  570;  Bayliss  v.  Prlcture's  Estate,  24 
Wis.  051;  Jilaon  v.  Gilbert  26  Wis.  637;  Ut- 
tle  V.  Dawson,  4  Dall.  Ill;  Snyder  v.  Castor, 
4  Yeates,  3.53.  When  the  promise  rests  in  pa- 
rol, its  performance  cannot  be  enforced  In  eq- 
uity, if  lands  are  to  be  devised  (Harder  v. 
Harder,  2  Sandf.  Ch.  10;  Oould  v.  Mansfield. 
103  Mass.  408),  imless  under  such  circumstan- 
ces as  would  Justify  the  enforcement  of  a 
parol  contract  for  the  conveyance  of  lands 
(McClure  v.  McCiure,  1  Pa.  St  374).  But  if 
the  contract  is  not  within  the  statute  of  frauds, 
equity  may  compel  those  on  whom  the  legal 
title  has  devolved  to  convey  lands  In  fulHII- 
nient  of  the  promise  to  give  them  by  will. 
Randall  v.  Willis,  B  Vea.  262;  Portescne  v. 
Hannah,  19  Vea.  67;  Brlnker  v.  Brlnker,  7  Pa. 
St  53;  Logan  v.  McGinnIs,  12  Pa.  St.  32  r 
Mundorff  v.  Kilboum,  4  Md.  459.  One  wit- 
ness says  that  Mrs.  Williams  at  one  time  said 
that  "It  was  agreed  that  they  were  not  to  get 
married."  No  other  witness  refers  to  that 
subject.  It  does  not  appear  that  this  wat^ 
one  of  the  conditions  of  the  agreement,  or 
that  it  was  more  than  a  conclusion  arrived  at 
by  both  parties.  It  waa  in  response  to  a  ques- 
tion as  to  whether  anything  was  said  as  to 
how  long  they  were  to  live  together  and  work 
together.  Claimant  was  swcn-n,  and  testified 
as  to  the  fact  of  an  agreement  in  writing  hav- 
ing been  made  between  her  mother  and  Thom- 
as R.  Williams;  that  she  continued  to  live 
with  Mr.  and  Mra  Williams  after  the  expli-a- 
tlon  of  the  term  named  in  the  contract;  that 
her  name  was  Sophia  Smith;  that  Mr.  Wil- 
liams died  In  1872,  in  the  Insane  asylimi  at 
Kalamazoo;  that  he  was  taken  to  the  asylum 
in  Novanber,  1871;  that  prior  to  that  time 
Mr.  Williams  had  gone  to  New  York  to  con- 
sult a  pliydcian  with  refeience  to  his  eyes, 
and  that  subsequently  he  became  blind.  None 
of  these  matters  were  disputed,  and  tbe  es- 
tate could  not  have  been  prejudiced  by  the 
testimony.  Tbe  Judgment  is  affirmed.  Tbe 
other  Justices  concurred. 
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TODD      BOARD  OF  ELECTION  COM'BS 
OF    KALAMAZOO,  CALHOUN, 
BRANCH,  HILLSDALE,  AND 

BATON  COUNTIES. 
(Sapreme  Court  of  MicbiKao.   Oct  1,  1885.) 
Elections  —  Printing  Nahxs  or  Candidates  — 

CosbtitotionjUj  Law. 
Act  March  14. 1885,  prohibiting  the  print- 
ine  on  the  official  ballot  of  the  name  of  a  can- 
didate receiving  the  nomination  of  two  or  more 
parties  in  more  than  one  column,  is  a  ratid  ex- 
ercise of  the  power  of  the  legislature  (Const, 
art.  7,  S  6)  "to  pass  laws  to  preserre  the  puritr 
of  elections  and  guard  against  abuses  of  the 
elective  franchise. 

Bopplemental  opinion.  For  former  opin- 
ion, see  62  N.  W.  564. 

Myron  H.  Walker  (B.  M.  Irish  and  Howard 
&  ItooB,  of  counsel),  for  relator,  Fred  A, 
Alaynard.  Atty.  Gen.  (Moses  Taggart.  of 
counael),  tot  respondents. 

GRANT,  J.  A  brief  opinion  waa  filed  in 
this  case  upon  tiie  hearing,  and  is  fonnd  In  62 
N.  W.  564.  The  provision  of  the  constitution 
empowering  the  legislature  to  enact  laws  to 
preserve  the  parity  of  elections  and  the  pro- 
visions of  the  statute  are  safflclently  stated 
In  that  opinion.  For  want  of  time,  a  written 
opinion  upon  the  constitutional  question  was 
then  withheld.  If  the  ^ect  of  this  act.  as 
is  strenuously  argued  by  the  learned  coun- 
sel for  the  relator,  ia  to  "subvert  or  Impede 
the  right  to  vote,"  It  is  clearly  unconstltu- 
tlonal.  If,  on  the  contrary,  it  neither  sub- 
verts nor  impedes,  but  only  regulates  that 
right,  It  is  constitutlonaL  As  experience 
baa  disclosed  corruption,  fraud,  venality,  and 
assaults  upon  the  purity  of  the  ballot,  the 
legislatures  of  the  several  states  have  enacted 
laws  to  prevent  them.  Few,  if  any,  of  these 
enactments,  have  escaped  attack  in  the 
courts,  and  the  charge  against  them  has 
usually  been  that  they  are  unconstitutional, 
and  infringe  upon  the  sacred  and  consti- 
tutional rights  of  the  citizen.  The  registry 
law  of  this  state  'was  attacked.  So,  also, 
were  the  laws  providing  for  the  present  sys- 
tem,—the  quasi  Australian  ballot.  The  ef- 
fect of  these  laws  has  been  to  render  vot- 
ing more  Inconvenient,  to  require  greater 
care  on  the  part  of  the  elector,  and  to  some- 
times deprive  him  of  his  vote.  The  elector 
who  has  failed,  through  forgetfutness  or 
other  reason,  to  register  on  the  days  pro- 
vided by  the  law,  must  lose  hla  vote,  unless 
he  was  sick  or  absent  from  the  township  on 
business,  and  without  Intent  to  avoid  regis- 
tration. The  elector  may  not  desire  to  vote 
for  any  man  upon  the  ballot,  and  In  that 
case  he  must  erase  the  name  of  the  objec- 
tionable candidate,  and  write  another  name, 
or  mark  some  name  for  the  same  office  upon 
another  ticket,  or  lose  his  vote  for  that  of- 
fice. He  may  innocently  make  certain  marks 
prohibited  by  law,  or  he  may  Innocently 
show  his  ticket,  either  of  which  will  cause 
the  loss  of  his  vote.  These  and  other  similar 
provisions  designed  to  secure  an  honest  elec- 


tion, and  to  preserve  "this  moat  predous 
right  to  those  who  are  entitled  to  enjoy  It." 
have  been  anatalned  by  the  courti.  T3ie  ooo- 
stitution  does  not  gnaianty  that  eac3i  voter 
■ball  have  the  same  f adUttoa  with  every 
other  Yotar  inezpreseing  his  wlUattlie  bnl- 
lot  box,  or»  to  apiily  the  rule  to  the  present 
case,  It  does  not  gnaraoty  to  each  voter  the 
right  to  express  bis  will  by  a  single  mark. 
The  constitntlonaUty  ot  the  law  is  not  to 
be  tested  by  the  fact  that  one  voter  can  cast 
his  ballot  by  making  one  mark,  while  an- 
other may  be  required  to  make  two  or  more 
to  express  bis  wtlL  Whea  each  has  been 
afforded  the  opportunity  and  been  provided 
with  reasonable  facilities  to  vote,  the  con- 
stitution has  been  complied  with.  All  else 
Is  regulation,  and  lies  In  the  sound  discre- 
tion of  the  l^lslature,  to  ^om  alone  sncb 
regulation  Is  committed.  Courts  cannot  bold 
tbem  unconstitutional  because,  in  their  Judg- 
ment, they  are  harsh  or  anwiae,  or  have 
their  origin  in  partisan  pur{Mees.  Oonstl- 
tutlonal  laws  often  have  th^  origin  In  SDch 
purposes,  and  anconstitntional  laws  are 
often  based  upon  pure  motives  and  honest 
intentions.  Courts  have  nothing  to  do  with 
the  motives  of  legislators,  nor  the  reasons 
they  may  have  for  passing  the  law.  The 
polar  star  of  Interpretation  to  guMe  tbem  is 
the  language  of  the  constitotion  Itadf,  aud 
the  sole  question  always  Is,  does  the  law  de- 
stroy or  abridge  the  right? 

It  Is  well,  perhaps,  to  refer  to  some  of  the 
decisions  of  this  court  as  to  the  power  ot 
the  legislature  to  pass  acts  to  maintain  tbe 
purity  of  elections,  which  is  expressly  con- 
ferred upon  them  by  Const  art.  7,  |  6. 
In  Chateau  v.  Jacob,  88  Mich.  170.  SO  N.  W. 
102,  a  candidate  for  alderman  claimed  Hie 
right  to  have  his  name  appear  upon  the  of- 
ficial ballot  as  a  candidate  on  the  CltlEens' 
Committee's  Independent  ticket  He  had  the 
right  to  be  a  candidate,  but  It  was  held  be 
had  no  right  to  have  bis  name  printed  upon 
the  official  ballot  because  It  did  not  appenr 
that  he  was  sheeted  by  any  assemblage  of 
electors  of  his  ward,  and  that  anybody  coald 
vote  for  him  by  writing  his  name  tipon  the 
ballot.  In  Common  Council  v.  Rnah,  82 
Mich.  532,  46  N.  W.  961,  It  was  held  that  par- 
ties might  place  a  county  ticket  upon  the  of- 
ficial ballot  as  the  law  then  stood,  and.  If 
they  desired  to  vote  for  any  state  ticket, 
they  could  erase  the  county  ticket,  and  place 
their  own  In  Its  stead.  In  that  case  ime 
voter  would  be  put  to  more  trouble  In  pre- 
paring his  ballot  than  another.  In  Attornt^ 
General  v.  May,  W  Mich.  638,  S8  N.  W.  48H. 
we  said  that  every  prMumptlon  la  In  favor 
of  the  constitutionality  of  tbe  law,  dtlttg  the 
authorities.  In  Attorney  General  v.  Omnuon 
Council  of  City  of  Detroit,  78  Midi.  646,  44 
N.  W.  3S8,  it  was  said:  "In  order  to  prevent 
fraud  at  the  ballot  box,  It  Is  proper  and  lefnil 
that  all  needful  rules  and  regulations  be 
made  to  that  end;  but  It  is  not  necessary 
that  such  rules  and  reeulations  shall  be  as 
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DDreason&ble  and  restrlctlTe  as  to  exclude 
a  \a.Tge  Damber  of  legal  Toters  from  exer- 
cising their  franchtse.  •  •  ♦  The  power 
of  the  legislature  in  such  cases  Is  limited  fo 
laws  regulating  the  enjoyment  of  the  tight, 
by  facilitating  its  lawful  exercise,  and  by 
prerenting  its  abuse.  The  right  to  vote  must 
not  be  Impaired  by  the  regulation.    It  must 
be  regulatioQ,  not  destruction."  In  Common 
Council  T.  Rush,  supra,  we  held  that  it  was 
**the  exclustre  province  of  the  legislature 
to  enact  laws  providing  for  the  registration 
of  TOters,  and  the  time,  place,  and  manner 
of  conducting  elections.    It  may  regulate, 
but  cannot  destroy,  the  enjoyment  of  the 
elective  frandilse.   Whether  such  regulation 
be  reasonable  or  anreasonable  Is  for  the  de- 
termination of  the  legl^ture,  and  not  for 
the  courts,  so  long  as  such  regulation  does 
not  become  destructive.  •  •  •  When  pow- 
er is  conferred  upon  the  legislatiu^  to  pro- 
vide the  instrumentalities  by  which  certain 
objects   are  to  be  accomplished,  the  sole 
right  to  choose  the  means  accompanies  the 
power.  In  the  absence  of  any  constitutional 
provisions  prescribing  the  means.   The  find- 
ing by  tbis  court  that  the  law  impeded,  ham- 
pered, or  restricted  the  right  to  vote,  and  Is 
therefore  void,  would  be  a  clear  assumption 
of,  and  encroachment  upon,  legislative  pow- 
er,— a  snlntitution  of  our  judgment  for  tbat 
of  the  legislature.    It  can  only  be  declared 
void  when  It  destroys  the  right    Its  uncon- 
Btltntlonaiity  can  be  determined  by  no  other 
rule."     See,  also,  AttcHTiey  General  v.  Uc- 
Quade.  94  Mich.  439,  53  N.  W.  944.  Other 
decisions  by  this  and  other  courts  might  be 
cited  and  quoted  from,  but  the  above  are 
sufficient  to  establish  the  rule  by  which 
courts  must  be  governed  In  determining  the 
constitutionality  of  acts  passed  by  the  legis- 
lature for  the  ptu-lty  of  elections.   The  rule 
Is  thus  stated  by  Justice  Cooley:   "All  such 
reasonable  regulations  of  the  constitutional 
right  which  seem  to  the  legislature  impor- 
tant to  the  preservation  of  order  in  electlonii, 
and  sua'd  against  fraud,  imdue  influence, 
and  oppression,  and  to  preserve  the  purity 
of  the  ballot  box,  are  not  only  within  the 
constltntlonal  power  of  the  legislature,  but 
are  commendable,  and  at  least  some  of  them 
absolutely  essential."    Cooley,  Const.  Llm. 
753.    See,  alfi<^  Paine,  Elect.  §  301. 

In  the  light  of  this  well-established  rule, 
let  us  examine  the  official  ballot,  to  ascer- 
taln  what  the  voter  Is  required  to  do  In  oz^ 
der  to  cast  Ills  vote  under  this  law.  When 
be  entM^  the  booth  with  his  ballot,  he  seelis 
that  portion  of  it  representing  bis  political 
sfflltations.  We  will  assume  tbat  the  law 
vras  In  force  at  the  election  In  question;  that 
relator  was  first  nominated  by  the  Ii>ee 
Silver  party;  that  he  was  also  the  nominee 
of  all  the  other  parties,  except  the  Republi- 
can; and  that  be  elected  to  have  his  name 
appear  upon  the  ballot  on  the  Free  Silver 
ticket.  The  ballot,  aside  from  the  vlgnettBS 
and  instructions,  would  be  as  follows: 
V.64H.W.I10.18— 32 
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Tbe  Toter,  If  he  belonged  to  any  other  par- 
ty than  the  Free  Silver  or  Republican  party, 
would  Bee  at  a  glance  that  there  was  no  can- 
didate for  couKi-ess  upon  his  ticket,  and  that 
ihore  were  oniy  two  candidates  for  that  office 
uiwu  the  baliot.  After  having  made  the 
i-ross  in  the  space  at  the  head  of  bis  party 
ticket,  it  he  desire  to  vote  for  either  of  the 
candidates  appearing  on  the  ballot  he  would 
(lien  make  another  cross  in  the  square  oppo- 
site the  name.  If  he  desired  to  vote  for  uei- 
tlier  of  these,  but  for  some  other  man,  he 
would  write  the  name  in  the  blank  apace  on 
his  party  ticket.  Any  voter  abie  to  read 
i-oiiid  in  a  few  seconds  prepare  his  ballot. 
Is  this  destructive  of  the  elective  franchise? 
Does  it  destroy  the  full,  free,  and  intelligent 
exercise  of  that  precious  right  which  is  essen- 
ilnl  to  the  perpetuity  of  our  government? 
To  so  bold  would  be  absurd,  and  further  ar- 
gument cannot  make  it  clearer.  To  what 
extent  la  the  voter  Impeded?  If  he  belongs 
to  the  Democratic  or  Prohibition  or  People's 
party,  and  desires  to  vote  for  a  congressloual 
.-nndidate,  he  is  required  to  make  two  crosses 
or  marks  instead  of  one.  If  he  cannot  read, 
he  is  certainly  not  Impeded,  because  the  par- 
lies sworn  to  assist  him  In  preparing  his  bal- 
lot will  readily  inform  him  upon  the  sub- 
ject, and  mark  It  according  to  his  wishes. 
It  would  be  much  more  difficult  to  prepare 
II  ballot  under  the  pure  Australian  system, 
where  each  name  must  be  marked.  It  would 
l>e  a  serious  reflection  upon  tlie  intelligence 
of  tbe  voters  of  Michigan  to  hold  that  they 
could  be  deceived  by  such  a  baliot  or  im- 
peded in  the  right  to  vote.  Especially  is  this 
true  In  view  of  the  means  of  disseminating 
intelligence  through  the  newspapers,  upon 
the  hustings,  by  printed  posters,  and  the  im- 
IKU'tunlties  of  candidates  and  their  frien(|a. 

It  is,  however,  said  that  the  voter  has  the 
right  to  suppose  that  ail  his  party  nominees 
will  be  on  his  party  ticket.  The  constitution 
neither  expressly  nor  impliedly  confers  any 
such  right.  If  he  be  possessed  of  any  intel- 
ligence whatever,  he  cannot  fall  to  see  at 
imce  the  vacant  space  upon  the  ticket,  and  to 
know  tlint,  if  he  desires  to  vote  for  a  oon- 
grcsnman,  he  must  check  one  of  the  two  can- 
didates, or  write  a  name  in  the  blank  simce. 
Both  the  opportunity  and  the  facility  to  vote 
are  nfTorded.  If  it  be  said  that  the  voter 
who  does  not  examine  his  ticket  may  by  this 
means  be  deprived  of  his  vote  for  an  office. 
It  may  also  be  said  with  equal  certainty  that. 
If  another  condidate  tlian  the  one  nominated 
by  the  convention  is  upon  It,  he  will  prob- 
ably vote  for  the  man  who  he  had  no  reason 
to  suppoi«e  was  on  his  ticket,  and  for  whom 
he  never  intended  to  vote.  The  ballot  pre- 
pared under  the  present  law  challenges  the 
voter's  attention  by  tbe  vacant  space  upon 
his  party  ticket  to  the  fact  that.  If  he  de- 
ctres  to  vote  for  a  candidate  for  that  office, 
he  must  seek  his  name  upon  other  tickets,  or 
write  a  name  upon  his  own  ticket.  It  is  ap- 


parent that  this  law  will  tend  to  secure  a 
more  iuteltlgent  vote  than  If  the  name  of  tbe 
candidate  was  upon  all  three  tickets.  It  is 
alleged  in  the  answer  timt  the  convention  ot 
one  of  the  political  iiarties  did  not  expressly 
authorize  its  committee  to  fill  any  vacancy, 
and  that  its  congressional  candidate  witli- 
drew,  and  such  committee  placed  the  name 
of  the  relator  upon  its  ticket.  It  la  alleged 
by  the  respondents  that  corrupt  bargaliki 
have  been  made,  between  unscrupulous  man- 
agers of  different  political  parties,  by  wblcb 
one  camlidate  has  l>een  bought  off  and  anotb- 
er  substituted,  and  that  new  political  partw 
have  been  organized  by  unscrupulous  men 
for  the  sole  purpose  of  bargain  and  sale,  and 
that  the  purpose  of  this  law  is  to  prevent 
these  corrupt  deals  between  corrupt  poli- 
ticians. No  fraud  ts  chained  in  the  present 
case,  but  it  affords  an  illustration  of  tbe  o]v 
portunitles  for  such  trades  which  every  good 
citizen  condemns,  and  which  should.  If  pos- 
sible, be  prevented  by  law. 

It  ia  also  Insisted  that  the  candidate  bas 
the  constitutional  right  to  have  his  name  ap- 
pear upon  the  ticket  of  every  party  whieb 
Indoi-Rcs  him.  It  gives  every  candidate  tbe 
right  to  liave  his  name  apitear  upon  the  ticket 
once.  Naturally,  it  belongs  in  the  colmnn  of 
that  party  with  which  he  is  openly  affiliated; 
but  If  he  chooses  to  have  his  name  attacbnt 
to  the  ticket  of  some  other  party,  and  tbat 
party  does  not  object,  he  possesses  that  rlgbt. 
But  I  know  of  no  reason  or  authwity  for  say- 
ing that  any  candidate  possesses  tbe  conati- 
tutioual  and  inalienable  right  to  have  hbi 
name  appear  more  than  once  upon  tbe  official 
ballot  containing  the  tickets  of  two  or  more 
political  parties.  The  Australian  ballot  con- 
templates that  his  name  shall  be  there  hot 
once.  It  follows,  then,  that  every  voter  haf 
a  reasonable  opportunity  to  vote  for  him. 
This  Is  th9  sole  constitutional  right  guaran- 
tied him.  He  has  no  occasion  to  find  fault 
so  long  as  he  is  permitted  to  have  his  name 
upon  the  ballot  upon  such  ticket  as  be 
chooses,  with  the  constitutional  ri^t  follow- 
ing of  an  opportunity  given  to  every  votei' 
to  vote  for  him,  which  he  can  do  by  simply 
making  two  crosses  instead  of  one.  The  law 
Is  general,  and  alms  at  no  political  party. 
One  party  may  be  affected  at  one  election, 
and  another  at  another,  or  all  parties  may 
be  affected  at  one  election,  some  in  one  lo- 
cality and  others  in  another.  It  does  not  pre- 
vent coalition  between  different  political  par- 
ties, which  ia  often  very  commendable  astf 
patriotic.  It  does  not  deprive  the  membera 
of  those  political  parties  of  the  means  to  put 
their  coalition  into  effect  by  their  votes,  but 
furnishes  all  reasonable  fadlitlea  for  so  do- 
ing. It  only  requires  some  degree  of  l&telU 
gence  and  care  on  the  part  of  the  votm. 
hold  the  law  to  be  constitutional. 

McGRATH,  G.  J.,  did  not  sit.  LONG  aa*t 
HOOKER,  JJ.,  GoncDrred  trltli  OKANT.  J. 
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XELSON  et  aL  t.  OITT  OF  SAGINAW  et  al. 
(Supreme  Court  of  Mlchigao.    Oct  8,  1805.) 

Ml-N-IOIPAl.  iHPBOTEItBKTB  — -  ASSB&SMBKTS  —  CbR- 
TITICATS— Re  VI EW. 

1.  A  clt7  charter's  requirement  of  a  certifi- 
cate to  an  asaeasmeot  roll  that  each  parcel  of 
land  assessed  for  the  imitrovement  "is  benefited 
«I>ecially  by  such  improvement,  to  the  amount 
of  the  assessment  thereof,"  does  not  necessitate 
the  use  of  those  particular  woids.  It  ia  enough 
that  it  shows  the  entire  amount  assessed,  and 
the  amount  assessed  on  each  lot  deemed  to  be 
benefited  by  the  improvement;  that  the  lots  on 
the  assessment  roll  are  all  which  were  benefited; 
and  that  the  asseaament  was  made  in  propor- 
tion to  tlw  benefits  deemed  to  hare  been  re- 
ceived. 

2.  An  objection  that  the  construction  of  a 
seirer  was  not  embraced  in  the  report  of  the 
board  of  pnbUc  works,  as  required  by  the  city 
charter,  cannot  be  considered  in  n  suit  to  set 
aside  an  assessment  therefor,  complainants  not 
having-  availed  themselves  of  the  right  provided 
by  the  charter  to  have  a  review  by  the  city 
council  of  the  asscsBmciits  made  by  the  board 
of  public  works. 

Appeal  from  circuit  court,  Saginaw  county. 
In  chaucery;  Robert  B.  McKnight,  Judge. 

Suit  by  Neil  Neisou  and  others  against  the 
city  of  Saginaw  and  George  Housuer.  treas- 
ure'. Decree  for  defendants.  Complalimnta 
appeal.  Affirmed. 

TniRfc  &  Smith,  for  appellants.  WUllam  G. 
<iage,  tor  ai^lees. 

GRANT,  J.  The  purpose  of  this  blU  la  to 
set  aside  a  sewer  tax  assessed  upon  the  lands 
of  the  camplainantB,  upon  the  ground  that  It 
Is  void,  and  thus  creates  a  cloud  upon  the 
titles. 

1.  Tbe  first  objection  is  that  the  certificate 
to  tbe  roll  made  tqr  the  clerk  of  the  board  of 
public  works  does  not  certify  "that  each'  par- 
cel thereof  to  benefited  f^eclally  by  such  Im- 
provement, to  the  amount  of  the  assessment 
thereof.**  The  proceedings  are  In  all  respects 
regular  and  valid.  The  resolution,  as  appears 
upon  the  records  of  the  common  council,  shows 
that  each  parcel  of  land  was  assessed  as  It 
vrsLs  fipeclally  benefited.  We  think  that  the 
objection  Is  without  force,  and  that  the  cer- 
tificate Is  a  substantial  compliance  with  the 
tttatute.  It  reads  as  fc^ows:  "This  to  to 
certify  that  the  board  of  public  works  of  th$ 
dty  of  Saginaw,  Michigan,  have  asnessed  the 
sum  of  two  thousand  three  hundred  and  twen- 
ty-three and  t/ioo  dollars,  being  the  propor- 
tion of  etpense  of  conatractlng  a  main  sewor 
on  Mason  street,  which,  In  the  opinion  of  said 
board,  a  lateral  aewer  In  tbe  same  street 
would  amount  to,  upon  the  lots  deemed  to  be 
benefited  thereby;  and  said  board  further 
certify  that  they  hare  assessed  said  sum  of 
two  tbonsand  three  hundred  and  twenty-three 
and  T/ioa  dollars  upon  the  lots  described 
upon  the  within  ndl,  and  that  the  amount  of 
the  assessment  iQion  each  lot  to  set  opposite 
the  description  thereof;  that  said  lots  are  by 
nid  board  deemed  to  be  benefited  by  the 
coiwtnietioa  of  said  sewer,  and  that  said  lots 


ore  all  the  lots  and  property,  through  or  neai- 
which  said  sewer  was  laid,  l>eneflted  thereby: 
and  tbat  said  assessment  has  been  made  up- 
on said  lots  in  proportion  to  the  benefit  de- 
rived by  them,  respectively."  It  is  not  neces- 
sary that  the  exact  language  of  tbe  charter 
should  be  used.  It  Is  sufficient*  if  the  lan- 
guage of  the  certificate  be  such  tbat  the  facts 
required  to  be  certified  may  fairly  be  Infer- 
red. The  certificate  shows  tbe  entire  amount 
assessed,  and,  as  well,  tbe  amount  assessed 
upon  each  lot  deemed  to  be  Iwnetited  thfreby, 
and  tbat  the  lots  upon  the  roll  are  all  which 
were  benefited  by  the  sewer,  and  tbat  It  was 
made  In  proportion  to  the  benefits  deemed  to 
have  been  received. 

2.  It  is  claimed  tbat  the  officers  of  the  city 
:  acted  fraudulently  In  constructing  this  sewer. 

There  Is  no  evidence  of  bad  faith  or  fiandu- 
lent  conduct,  and  the  action  of  the  officers, 
within  the  powers  conferred  upon  theiu,  is 
final.  Powers  v.  City  of  Grand  Kaplds.  OS 
Mich.  303,  57  N,  W.  250.  Even  if  fraudulent 
conduct  were  shown,  quasre  if  the  courts 
hare  any  Jurisdiction  to  Interfere,  under  Mc- 
Donald r.  City  of  Escauaba,  Mich,  uoo,  2» 
N.  W.  93. 

3.  Tbe  third  and  last  objection  to  that  the 
construction  of  the  sewer  was  not  embraced 
In  the  report  of  the  board  of  public  works. 

!  in  accordance  with  section  5,  tit.  10,  of  the 
I  charter.    The  cbarter  constitutes  the  com- 
j  mon  council  a  board  of  review,  to  review  the 
.  assessments  made  by  the  board  of  public 
;  works.    To  such  board  of  review  any  one 
may  appeaL   Notice  of  hearing  appeals  was 
duly  given,  but  nwe  of  the  complainants  ap- 
peared, or  made  any  complaint    Thto  entire 
subject  was  within  the  Jarisdlctlon  of  the  re- 
viewing board,  before  which  it  was  their  duty 
to  first  appear.  If  they  had  any  objections. 
Since  they  failed  to  do  this,  tbe  courts  will 
not  afford  them  redress.    Brown  v.  City  of 
Grand  Rapids.  83  Mich.  101,  47  N.  W.  117. 
Decree  affirmed,  with  costs.   Ttue  other  Jus- 
tices concurred. 


MESSENGER  v.  TEAGAN,  Justice  of  the 
Peace. 

BNGEL  T.  DONOVAN,  Circuit  Judge. 

(Supreme  Oourt  of  Hiehlgan.    Oct  8, 1885.) 

Btatutes— Title— J'umcEB  or  the  Feicb— Tbhh 
or  Office— Local  Laws — Right  or  Appeal. 

1.  The  act  "to  establish  and  provide  jus- 
tices' courts  in  the  city  of  Detroit,  and  to  re- 
peal Act  No.  280  of  the  Local  Acte  of  1883  en- 
titled 'An  act  relative  to  Justices'  courts  in  the 
city  of  Detroit/ "  Is  not  repugnant  to  Const, 
art.  4,  S  20,  declnring  that  "no  law  shall  em- 
brace more  than  one  object,  which  shall  be  ex- 
pressed in  its  title":  the  one  general  object  ex- 
pressed in  the  title  being  to  establish  and  pro- 
vide Jnatices*  courts  in  the  said  city,  and  all  the 
provisions  of  the  act  being  germane  to  that  ob- 
ject. 

2.  An  act  providing  for  a  term  of  four 
years  for  justices  of  the  peace  does  not  contra- 
vene Const,  art  0,  i  17.  declaring  that  they 
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"ehall  hold  their  offices  for  four  years  and  until 
tbeir  enccessors  are  eW-ted  nnd  qiin1f6ed." 

3.  Local  legislation  is  valid,  in  the  absence 
of  prohibition  in  the  state  constitution,  it  not 
being  in  any  way  orohibitcd  by  Const.  U.  S. 
Amend.  14. 

4.  The  right  uf  appeal  is  not  a  constitution- 
al one,  but  '19  subject  to  the  control  of  the  legis- 
lature. 

Certiorari  to  circuit  <»urt,  Wayne  county; 
Joseph  W.  DonoTan,  Judge. 

AppUcatioDs  for  maDdamus:  One  by  Frank 
A.  Messenger,  Jr.,  against  John  B.  Teagan. 
Justice  of  the  peace;  the  other  by  Ernest  E. 
Bngd  a^lnst  Joseph  W.  Donovan,  Wayne 
circuit  Judge,— the  former  proceedlnff  being 
Instituted  In  the  court  below,  and  the  latter 
being  an  original  proceeding  In  tbe  auprame 
court  In  tbe  former  case  tbere  was  Judg- 
ment for  resiwndent  therein,  and  relator 
br<nga  certiorari.  Judgment  reversed  In  for- 
mrr  case.   Writ  denied  In  latter  case. 

Horace  H.  Rat^ham  (George  B.  Terkes,  of 
counsel),  for  appellant.  Bowen,  Douglas  & 
Wbitlng,  for  appellee. 

QUANT,  J.  The  object  of  these  suits  la  to 
test  the  constitutionality  of  an  act  "to  estab- 
lish and  pi-Qvlde  Justice's  courts  In  the  city 
of  Detroit,  and  to  repeal  Act  No.  280  of  the 
Local  Acts  of  18S3,  entitled  'An  act  relative 
to  Justice's  courts  in  the  city  of  Detroit.' 
approved  April  25th,  1883,  and  all  acts 
amendatory  thereof." 

1.  The  first  objection  la  that  It  is  repu^ 
naut  to  section  20,  art.  4,  of  the  constitution, 
which  reads,  "No  law  shall  embrace  more 
than  onet>bject,  which  shall  be  expressed  In 
Its  title."  The  objection  Is  not  sound.  The 
title  Is  sufficiently  comprehensive.  Tbe  one 
general  object,  which  Is  expressed  In  the  ti- 
tle. Is  to  establish  and  provide  JuFtices'  courts 
in  the  city  of  Detroit.  All  provisions  of  the 
act  are  consistent  with  this  general  purpose, 
and  germane  to  It  The  title  Is  not  decep- 
tive. It  gives  Dntlce  to  the  legislators  and 
to  the  public  that  It  will  provide  for  the  or- 
ganization, the  details,  and  the  Jurisdiction 
of  the  court,  which  Is  authorized  by  tbe  con- 
stitution. It  ts  sufficient,  under  the  follow- 
ing authorities:  People  v.  Mahaney,  13 
Mich.  405;  Kurtz  v.  People.  33  Mich.  282; 
Connecticut  Mut.  Life  Ins.  Co.  v.  State 
Treasurer,  31  Mich.  17;  Hall  r.  Judge  of 
Superior  Couit.  88  Mich.  440,  50  N.  W.  289; 
Gravel-Road  Co.  v.  Paas,  05  Mich.  372.  54 
N.  W.  907;  Van  Husan  t.  Heames,  9«  Mich. 
507,  56  N.  W.  22. 

2.  The  constitution  (section  17,  art.  6)  pro- 
vides that  justices  of  tbe  peace  "shall  hold 
their  offices  for  four  years  and  until  their 
successors  ore  elected  and  qualified."  Tliis 
oct  provides  that  the  Justices  elected  under 
it  sliall  hold  their  offices  for  four  years,  say- 
ing nothing  about  holding  over  until  their 
successors  are  duly  qtulified.  It  la  ui^ed 
that  this  act  contravenes  the  above  consti- 
tutional provlBlon,  In  ttiat  tt  abortens  tbe 


constitutional  term  of  office.  We  think  tba« 
is  no  force  In  this  contentI<Hi.  The  consti- 
tution and  the  law  both  provide  for  a  term 
of  four  yeare;  while  the  formor  provides 
that  if,  for  any  reason,  a  successor  is  not 
elected  and  qnalffied  at  tiie  expiration  of  tbe 
four  years,  the  incumbent  shall  hold  ov«'. 
If  the  law  said  nothing  whatever  al>out  the 
term  of  office,  but  only  provided  when  the 
term  should  commence,  tbe  law  would  be 
valid,  for  It  would  then  be  construed  as  hav- 
ing been  enacted  with  reference  to  the  con- 
stitutional period.  Tbe  act  provides  for  the 
election  of  successors,  so  that  ordinarily 
there  can  be  no  Interregnum  In  office.  It 
was  equally  unnecessary  to  incorpiMtite  into 
tlie  act  the  provision  of  the  constitution  In 
regard  to  holding  over.  The  constitution 
controls,  and  the  act.  In  neither  letter  nor 
spirit,  is  in  conflict  with  It  While  there  Is 
some  conflict  In  the  decisions,  the  better  doc- 
trine Is  that,  where  the  law  does  not  express- 
ly or  by  necessary  Implication  prohibit,  of- 
ficers bold  over  until  their  successors  are 
duly  elected  and  qualified.  Some  authori- 
ties make  exceptions  In  Judicial  officers,  but 
we  see  no  reason  In  the  distinction  In  thin 
case.  19  Am.  &  Eng.  Enc.  Law,  662;  Walk- 
er v.  Ferrill,  58  Ga.  512. 

3.  It  Is  urged  that  the  act  Is  In  contmren- 
tlon  of  section  18,  art.  0,  of  the  constitution: 
"In  civil  cases,  Justices  of  the  peace  shall 
have  exclusive  Jurisdiction  to  the  amount 
of  ¥100,  and  concurrent  Jurisdiction  to  the 
amount  of  $300,  which  may  be  iucrcnsed  to 
(500,  with  such  exceptions  and  restrictions 
as  may  be  provided  by  law.  They  shall  also 
have  such  criminal  Jurisdiction,  and  perform 
such  duties  as  sliall  be  prescnbed  by  the 
legislature."  Hiis  act  Increases  the  Jurtsdif^ 
tion  of  the  justices  of  the  peace  In  Detroit 
to  $500,  and  limits  the  right  of  apitenl  to 
the  circuit  court  to  cases  where  the  Justice 
shall  disallow  any  claim  In  favor  of  any 
plaintiff  or  defendant  to  tbe  amount  of  $jt). 
and  where  a  Judgment  shall  be  rendered  to 
the  amount  of  $50,  exclusive  of  costs.  The 
precise  objection  Is  that  tbe  justices  of  the 
pence  In  Detrcdt  cannot  be  f^rea  greater 
jurisdiction  or  a  jurisdiction  over  different 
subject-matters  from  that  given  to  other  jtu*- 
tices  of  tbe  peace  in  tbe  state.  In  other 
w<xAb,  it  Is  cont^ded  that  such  poweni  must 
be  conferred  by  a  gen»al,  and  not  a  local, 
act  The  learned  counsel  for  the  respondent 
admit  that  tbey  can  find  no  decisions  upon 
this  point  Justice  Cooley,  in  his  work  on 
Oonstltntlonal  Limitations  (page  88),  gnotes 
with  approval  the  language  of  Chl^  Justice 
Denlo  in  People  t.  Draper,  15  N.  Y.  543; 
"Tbe  people.  In  framing  the  constitution, 
committed  to  the  legislature  the  whole  of 
the  lawmaking  power  which  they  did  not  ex- 
pressly or  impliedly  wlthh<^d.  Tbe  ihy>- 
hlUtlon  to  exercise  a  particular  power  Is  u 
exceptitai."  Tbe  constitution  contains  no 
ezpnm  probibttloa,  nor  an  we  aware  of  any 
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language  from  .  whteb  It  could  be  Implied. 
A  necessity  Biay  artK  to  confer  a  larger  Ja- 
rlatllctlon  upon  JuBtlcea  of  tbe  peace  Id 
large  dtles  than  In  amaller  cities  and  towns. 
No  reason  exists  why  it  should  not  be  con- 
f eared.    The  legislature  Is  vested  with  un- 
limited power,  within  the  limits  of  the  con- 
stitutional proTlslons,  and  tbe  constitution 
imposes  no  limitation  as  to  locality.  See 
Attorney  Genial  t.  Preston,  56  Allch.  177, 
22  N.  W.  261;  People  t.  Gallagher,  4  Mich. 
243:     Sears  t.  Gottrell,  6  Micb.  267.  In 
Hayes  t.  Missouri,  120  U.  S.  68.  7  Sup.  Ct 
SCO,  it  was  held  that  a  law  providing  for  16 
peremptory  cbailenges  In  cities  of  over  100.- 
OOO  inhabitants,  while  elsewhere  it  provided 
for  only  8,  was  valid.   It  is  there  said:  "The 
fourteenth  amendment  to  the  constitution  of 
tbe  United  States  does  not  prohibit  legisla- 
tion wblch  is  limited  either  in  the  objects  to 
which  it  Is  directed,  or  by  the  t^'ritory  with- 
in which  It  Is  to  operate.   It  merely  requires 
that  all  persons  subjected  to  such  legislation 
sliall  be  treated  alike,  under  like  circum- 
stances and  condltioDs,  both   in  the  priv- 
ileges conferred  and  in  tbe  liabilities  Im- 
posed.   As  we  said  in  Baibier  v.  Connolly, 
113  r.  S.  27,  5  Sup.  Gt  357,  speaking  of  tbe 
fourteenth  amendment:    'Class  legislation, 
discriminating  against  some  and  favoring 
others,  is  prohibited;  but  legislation  which. 
In  carrying  out  a  public  pui^iose.  Is  limited 
in  its  application,  If,  within  the  sphere  of 
its  operation.  It  affects  alike  all  persons  sim- 
ilarly  situated,  Is  not  within  the  auiend- 
uient.'  "  So  in  the  present  case  the  law  acts 
Ptjixally  upon  all  In  the  territory  covered 
hy  tbe  act.    It  denies  to  no  one  the  equal 
protection  of  tbe  law,  and  secures  to  all 
alike  tbe  prlvlIegeE  and  Immunities  of  cltl- 
zeos. 

Tbe  question  as  to  the  right  of  appeal  is 
expressly  controlled  by  Sulllvnn  v.  Haug. 
82  Mich.  553.  46  N.  W.  795.  The  right  of 
api>enl  is  not  a  constitutional  one,  but  Is 
siil>ject  to  tbe  control  of  the  legislature. 

Tbe  Judgment  below  Is  reversed,  and  the 
respondent  John  B.  Teagan,  justice  of  the 
peace,  directed  to  issue  the  summons  to  tbe 
relator  as.  prayed.  The  wi-it  of  mandamus 
is  denied  in  Eugel  v.  Donovan,  Circuit  Judge, 
rnie  other  justices  concurred.  • 


BURROWS  T.  DELTA  TRANSP.  CO. 

(Supreme  Coart  of  Michigan.    Oct  1.  1886.) 

SrKAMBKs — Failukb  to  Fhovidb  Pihb  Bcrbbnb— 
Betting  Fihbs—Evjdbnce  —  Inbtkuctions— Re- 
marks Bv  Coi'RT  —  Statutes  — Titleh  —  Repuo- 
K AXCT  iw  Terms — Power  nr  Leuislatl'rr. 

1.  There  being  evidence  for  the  jury  that 
MCaping  sparks  from  defendant's  steamer  set 
fire  to  plaiatiffs  nroperty,  remarks  of  the  jndge 
tiiat  there  is  nothing  to  show  this  constitute  re- 
versible error,  though  he  finally  conclndes  that 
there  ia  some  evidence  which  the  Jury  may  con- 
sider. 

2.  Though  a  ateamer  is  eiiKiiK(^<1  in  inter- 
state commerce,  and  is  equipped  with  all  ma- 


chinery and  appliances  required  hy  the  act  of 
congress  and  the  regulations  adopted  thereun- 
der by  the  t>oard  of  supervising  inspectors,  It  is 
subject  to  Act  No.  183,  Pub.  Acts  1881,  requir- 
ing steamen  aaing  wood  for  fuel  to  be  provided 
with  spark  arrestera,  and  making  the  vessel's 
owner  liable  for  loss  by  fire  occasioned  by  neg- 
lect to  comply  with  the  act;  such  act  not  being 
in  conflict  with  the  federal  legislation. 

8.  There  being  evidence  that  plaintiff's 
Dronertr  waa  set  on  fire  by  sparks  from  defend- 
ant's steamer,  which  waa  not  supplied  with  a 
fire  screen,  aa  required  by  Act  No-  183,  Pab. 
Acts  1881  (which  providea  that  ihe  \ieat  ap- 
proved kind  shall  be  used),  and  that  there  were 
fire  screens  In  use  having  a  mesh  not  exceeding 
one-quarter  of  an  Inch,  and  that  by  the  use  of 
snch  screens  all  dangerous  sparks  were  prevent- 
ed from  escaping,  it  was  error  to  qualify  a  re- 
quested charge  that  if  the  jury  found  that,  by 
reason  of  defendant's  neglect  to  provide  his 
vessel  with  a  snitable  fire  screen,  sparka  es- 
caped from  tbe  smokestack,  and  aet  tbe  fire,  de- 
fendant was  liable,  by  the  statement  that  it  ap- 
peared from  the  testimony  that  the  fire  Bcreen 
approved  of  by  witnesses  had  a  mesh  throe- 
eightha  to  one-half  an  inch  square;  that,  "if  a 
fire  screen  of  that  kind  would  totally  prevent 
this  fire,  I  give  you  that  request;  but,  if  this 
Are  should  be  set  by  the  amaller  sparks,  I  could 
not  give  it  to  you.  because  tbe  statute  says 
that  tbe  injury  must  be  occasioned  by  the  lack 
of  tbe  fire  screen,  and,  if  the  fire  screen  did  not 
prevent  the  small  sparkR  shon-n  by  the  testi- 
mony, there  would  be  no  liability." — the  inry  be- 
ing thereby  required  to  find,  not  whether  the 
fire  was  set  by  large  sparks  or  small  ones,  but 
whether  the  nse  of  a  screen  having  a  mesh  one- 
half  Inch  square  did  or  did  not  prevent  small 
sparks  from  escaping. 

4.  It  is  erroi  to  charge  a  jury  to  determine 
whether  the  use  of  a  fire  screen  on  a  Ruioke- 
stark  would  have  prevented  a  fire,  by  acting  on 
their  own  judgment  and  experience  and  knowl- 
edge. Instead  of  ctmfining  them  to  tiie  testi- 
mony. 

5.  It  is  error  to  instruct  the  jury  to  con- 
sider the  testimony  of  an  expert  as  to  the  char- 
acter of  the  sparks  which  under  certain  drcum- 
Htances  would  come  out  of  a  smokestack,  it  be- 
ing intended  to  show  that  a  fire  was  set  by  an- 
other than  defendant's  steamer,  and  the  testi- 
mony being  that  at  the  time  no  sparks  were 
coming  from  such  other  vessel. 

6.  Act  No.  183,  Pub.  Acta  1881.  entitled 
"An  act  to  compel  steam  vessels  *  *  •  to 
provide  fire  screens  for  smokestacks,  and  to 
provide  a  penalty  for  its  violation,"  does  not 
contravene  Const,  art.  4,  H  20.  providing  that 
"no  law  shall  embrace  more  than  one  object, 
which  shall  be  expressed  in  its  title."  though 
it  provides  for  recovery  of  damages  occasioned 
by  neglect  to  provide  snch  screens:  the  term 
"peiDilty"  being  broad  enough  to  include  this. 

7.  Though  a  statute  be  unjiwt  and  oppresR- 
ive,  it  cannot  on  that  ground  alone  be  hrid  nn- 
constitntioual. 

8.  Act  No.  183.  Pub.  Acts  1881.  is  not  repug- 
nant in  its  terms,  because,  while  the  title  is  an 
act  to  compel  steam  vessels  to  provide  fire 
screens  for  smokestacks,  the  body  of  the  act 
provides  that  "all  veuels"  using  wood  for  fuel 
ahall  have  fire  screens  attadied  to  their  smoke- 
stacks. 

Error  to  circuit  court,  Ray  county;  Andrew 
C.  Maxwell,  Judge. 

Action  by  George  L.  Rurrows.  survivor  of 
himself  and  Amasa  Rust,  deceased,  agalust 
the  Delta  TranBp<H^atlon  Company.  Judg- 
ment for  defendant.  Plaintiff  brings  error. 
Reversed. 

Haueliett  &  Hunchett,  for  appellant.  Si- 
monson,  OUlett  &  Courtiight,  for  appellee. 
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I.OXG,  J.  This  action  Is  brought  under 
Act  No.  Ify,  Pub.  Acts  1881,  entitled  "An 
iu^t  to  compel  steam  vessels  navlj^atlng  the 
waters  of  tbe  state  to  provide  flre  screens 
for  smokestacks,  and  to  provide  a  penalty 
for  its  violation,"  being  sections  2033  and 
2034,  How.  Ann.  St.  On  November  25,  1890, 
t)ie  plahitlfT  and  Arniit'-a  Rust,  since  deceased, 
ifwuetl  and  had  piled  on  llie  dock  on  the 
va&t  bank  of  the  Clieboygiui  river,  at  Che- 
boygnn,  a  largo  quantity  of  pine  lumber,  of 
the  value  of  ?50,00U  and  upward.  Tbe  lum- 
ber liad  stood  upon  the  docks  during  the 
miumier,  and  had  become  seasoned  aud  dry. 
The  defendant  owned  and  operated  a  steam- 
boat called  the  Minnie  M.,  which  was  run 
between  Cheboygan  and  Sault  Ste.  Marie, 
carrying  freight  and  passengers,  nud  which 
iiswl  wood  for  fuel,  nud  had  no  lire  screen 
of  any  kind  attached  to  her  smokestack.  On 
the  morning  of  November  25,  1800.  tlie  t>oat 
lay  at  McAi'thur's  dock,  on  the  west  side 
of  the  river,  some  1.200  feet  above  the  lum- 
l)er  In  question;  and,  about  o  o'clwk  in  the 
morning  of  that  day.  she  was  tired  up  with 
pine  slabs,  left  the  dock,  and  iMisscd  down 
tlie  river  on  her  course  and  by  the  lumber 
in  question.  The  fiver  at  this  point  was 
nlwut  220  feet  wide.  At  the  time  of  her 
passing,  a  strong  wind  was  blowing  from  tbe 
west,  aud,  about  15  or  20  minutes  after  the 
boat  passed  down,  the  lumber  was  seen  to 
be  on  lire.    It  wns  entirely  consumcil. 

The  plaintiff,  to  establh^h  his  claim,  called 
fteveral  witnesses,  who  teatltied  substantially 
as  follows: 

Charles  3.  Kitchen:  That  he  was  master 
of  the  tug  C.  B.  Strohn,  which  lay  on  tbe 
cast  side  of  the  river,  above  tbe  MImuIc  M.; 
that  he  saw  the  Minnie  M.  winding  at  Mc- 
Arthur's  dock;  that  his  attention  was  at- 
tracted to  lier  by  flre  coming  out  of  her 
smokestack;  that  there  was  a  large  volume 
•>r  sparks  escaping  from  the  stuck  going 
jicrowt  the  river,  eastward;  that  he  watehetl 
IiiA-  until  she  got  around  with  her  stem 
pretty  well  up  the  river,  watehetl  lier  five 
or  six  minutes,  may  be  longer;  that  there 
were  lotH  of  sparks  coming  from  the  Minnie 
M.  at  that  time,  more  than  there  ordluarily 
ari<  when  they  are  stai'tlng  up  tbe  flre;  and 
that  there  were  mora  sparks  tliau  he  evo* 
saw  <-onitng  out  oC  the  smokestack  of  a 
sUvimlHwit. 

Paul  Veretto:  That  he  was  a  policeman  tor 
nearly  six  yean  lu  Cbebc^gan.  and  while  on 
his  watcli.  about  half  past  4  o'clock  on  that 
morning,  he  was  standing  on  Uh*  bridge 
which  was  above  where  the  Minnie  M.  lay; 
that  he  saw  her  as  atae  was  Just  leaving  Mc- 
Arthur's  dock,  and  saw  her  four  or  five  min- 
utes; that  the  sparks  coming  out  of  her 
mnokestaek  drew  hlB  attention;  that  there 
was  a  lot  of  them,  and  there  was  a  pretty 
high  wind  right  across  the  river  from  the 
uorthwcsl  towai-ds  the  southeast;  that  the 
sparks  wnilng  out  of  the  stiu*k  were  going 
auron  the  river  among  the  hnulier  pUea  on 


the  east  side  of  the  river;  that,  when  he 
last  saw  the  boat,  she  was  passing  Nelson's 
mill  (Nelson's  mill  and  the  Cheboygan  LnDi* 
ber  Company's  milt  ere  the  same),  and  was 
throwing  sparks  at  that  time  which  were 
going  towards  tbe  Imnber  pllea.    The  b^miAs 
were  coming  out  Twy  thick,  Just  the  fall  of 
the  smokestack. 
Reuben  H.  Mosher:  That  he  was  the  cap- 
!  tain  of  the  tug  Cuyler;  that  the  tug  passed 
I  down  the  river  before  the  Minnie  M.,  and 
I  came  back,  aud  tied  np  to  tlie  dock  on  the 
I  east  side  of  the  river,  about  1,200  feet  below 
I  tbe  point  where  the  fire  broke  out.    He  wa« 
i  lying  down  Ui  the  tug  Cuyler  when  tbe  Mln- 
{  nie  M.  went  by  him.    About  15  minutes  after 
'  the  Minnie  M.  pai»sed,  he  was  cfllle<l  by  Jar- 
I  vis,  who  was  alwiird  of  the  tug,  and  got  up. 
I  and  saw  tbe  fire  In  the  first  pile  next  to 
I  the  mill.    It  bad  just  started,  and  wns  about 
i  12  feet  above  the  (\o<rk,  and  alwut  4  or  5  feet 
I  down  from  the  top  of  tbe  pile  nearest  to  the 
■  front  of  the  dock  towards  the  river. 
I    James  Tiinnt:  That  he  was  fireman  on  the 
tuf^  Cnyler.  and  that,  while  she  lay  at  the 
I  dock  below  the  lumber,  he  came  up  on  deck, 
'  and  saw  the  Minnie  M.  go  down  the  river  as 
j  he  came  up.     She  was  somewhere  al>nut 
,  abreast  of  the  Cheboygan  Lumber  Comi^aiiy's 
I  milt.    Sparks  were  coming  out  of  her  smoke- 
I  stack  about  the  full  of  the  smokestack.  He 
'  calle<1  the  attention  of  Mr.  Harrington,  who 
I  also  looked  out.    Taunt  continued  to  look  at 
j  the  Minnie  M.  until  she  passed  the  Cuyler. 
!  The  sparks  which  he  saw  coming  from  tho 
i  smokestack  were  going  right  into  the  lnniTM>r 
I  on  the  east  side  of  tbe  river.  Into  the  two 
I  piles  below  the  mill. 

i  Etewltt  C.  Harrington,  the  engineer  of  the 
,  tng  Cuyler,  testified  that  Mr.  Taunt  called 
I  him  out  to  see  siwrks  coming  out  of  the 
I  Mlnidc  M.  He  went  on  dei-k.  and  saw  sparks 
coming  out  of  the  smokestack  of  the  Mlnnlo 
M.,  an  unusual  amount  coming  out,— some 
big  ones  and  some  little  ones,  lliey  wen* 
going  across  the  river  to  the  east  side.  Hf 
continued  to  watch  the  boat  until  abe  got 
past  the  Cuyler.  The  sparks  continued  t«» 
come  out  of  her  during  the  whole  time  abe 
was  going  down  the  river.  As  the  sparks 
went  to  the,  east  side  of  the  river,  some  of 
them  went  onto  the  piles,  some  of  them  wrat 
into  them,  and  some  over  them.  Some  10  or 
15  minutes  afterwards  the  alarm  was  glren. 
He  went  on  deck  to  see  the  flre.  He  saw 
sparks  going  In  at  about  the  place  where  the 
Are  was  In  the  lumber. 

George  Adams,  who  was  engineer  on  tbe 
city  waterworks,  and  wan  on  watch  at  the 
waterworks  at  the  time,  testified  that  he  saw 
the  Minnie  M.  going  down  the  river;  saw 
ber  after  she  left  the  dock  until  cthe  got  oat 
to  the  end  of  the  lumber  piles  going  out  of 
the  river;  and  saw  her  throwing  flre  out'  of 
I  her  smokestack,  quite  a  good  deal  of  It,  dar<- 
I  Ing  the  whole  time  lie  mw  her.    About  IS 
I  or  20  ndnutes  after  the  Minnie  M.  wrat  down 
1  the  river,  he  saw  the  fire  lu  the  lumber  piles. 
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Tbe  sparks,  as  he  saw  them  coming  oat  of 
the  stack,  were  going  across  tbe  rirer  to- 
wards the  Inmber  piles. 

After  the  above  witnesses  had  testified,  the 
plaintiff  called  Thomas  McGarraty.  who  had 
had  12  years*  experience  as  captain  of  a 
tug,  who  testified  to  the  use  of  fire  screens 
to  prevent  the  escape  of  fire,  aud  on  the 
subject  of  the  ditferent  kinds  of  screens 
nsed.  At  this  point  the  court  Interposed, 
and  the  following  took  place:  "The  Court: 
Hare  you  got  any  more  testimony  as  to  the 
i-anse  of  the  Are?  Counsel:  Oh.  yes,  sir. 
The  Court:  I  went  down  on  the  bridge  here 
[in  Bay  CItyJ  laat  night,  and  I  looked  up 
tow.irds  Twenty-Thti-d  sti-eet  brUlRe.  It  Is 
less  than  a  mile  and  a  half,  snd  It  seemed  to 
me  that  the  evidence  in  on  that  subject  Is 
too  uncertain  to  base  a  verdict  on  it,— the 
evidence  as  to  the  setting  of  the  fire  to  the 
lumber  by  the  Minnie  M.  Counsel:  We  ex- 
cept to  the  statement  of  the  court.  The 
Court:  It  appears  tliat  the  night,  while  not 
intensely  dark,  was  not  a  moonlight  night, 
cloudy,  and  the  sliy  full  of  scuds,  and  a 
heavy  wind.  I  don't  think  that  anybody 
from  either  the  upper  part  of  the  river,  or 
where  this  tug  laid,  as  marked  on  the  map, 
<-an  tell  with  any  degree  or  even  probabil- 
ity that  the  Minnie  M.  set  that  fire,  from 
tbe  testimony  In.  Counsel:  We  have  offered 
such  direct  testimony  upon  that  subject  as 
we  have.  The  Court:  Have  you  ofTered  It 
all?  Counsel:  We  have  not  ottered  It  all, 
but  It  is  all  of  the  same  kind.  There  isn't 
any  other  testimony  that  we  have  that  will 
bring  it  closer  than  that.  We  have  evidence 
of  other  witnesses  relatively  In  the  same  po- 
sition that  the  witnesses  vlio  have  sworn 
were  to  th«  same  occurrences.  If  that  Is 
yonr  honor's  view,  our  testimony  could  only 
be  made  stronger  by  having  more  witnesses 
to  the  occurrences.  Counsel:  We  except  to 
the  Btntement  of  tlie  court.  The  Court: 
What  have  you  to  say  about  the  right  of 
the  jury  to  base  a  verdict  on  what  there  Is 
of  It?  Counsel:  We  simply  say  we  think  It 
Is  sufficient  to  show  the  cause  of  the  fire  ab- 
solutely and  conclusively.  The  Court;  Un- 
der the  statement  of  counsel,  I  shall  feel 
compelled—  I  don't  think  It  would  be  doing 
my  duty  to  allow  a  verdict  on  the  testimony 
to  stand  In  favor  of  the  plalntifT,  If  one  was 
obtained.  You  can  take  such  course  about 
it  as  you  ni'e  a  mind  to  with  that  Intimation. 
I  shall  feel  In  duty  bound  to  Instruct  the 
Jury  as  to  the  totally  unsatisfactory  species 
of  evidence  as  to  the  cause  of  the  fire.  If 
boats  on  tliis  river  can  be  held  liable  upon 
such  proof,  there  Is  no  use  of  boats  entering 
the  Saginaw  river.  It  would  absolutely  ban- 
ish commerce  upon  this  stream.  Tugs  are 
running  around  here,  from  here  to  the  mouth 
of  the  river,  and  they  never  did,  as  a  gen- 
eral thing,  use  spark  arresters.  The  larger 
vessels  never  use  them  at  all.  They  lie 
right  here  by  the  lumber  docks,  load  lum- 
ber for  days  and  weeks,  and  are  passing  up 


and  down  the  stream  every  day;  and  I 
should  want  tlie  most  conclusive  and  direct 
proof  of  the  fact  of  setting  the  fire.  In  or- 
der to  allow  a  verdict  in  such  case.  Coun- 
sel; We  except  to  the  statement  of  the  court 
The  Court:  It  appears  from  the  testimony 
that  the  cut  In  the  harbor  is  something  more 
than  a  mile  and  a  half.  Counsel:  Not  over 
a  mile.  The  Court:  Very  well.  Twenty- 
Third  street  bridge  is  about  a  mile  and  sixty 
rods  from  the  Third  street  bridge  here.  No 
mortal  man  can  go  onto  the  Third  street 
bridge,  and  tell  anything  about  the  setting 
of  fire  up  there,  from  the  mere  fact  that 
sparks  are  escaping.  Counsel:  Don't  under- 
stand us  to  concede  that  the  witnesses  were 
a  mile  away  from  the  place.  The  Court: 
The  first  witness  was  on  a  bridge  which 
was  some  nine  hundred  feet  from  the  mill, 
and  that  was  some  four  hundred  feet  from 
the  place  where  the  tire  commenced.  Coun- 
sel: No;  one  hundred  and  fifty  feet.  The 
Court:  I  think  It  is  some  fourteen  hundred 
from  where  the  fire  started.  It  is  one  hun- 
dred and  fifty  feet  beyond  the  slip  leading 
from  the  rear  of  the  mill.  He  was  looking 
down  that  way.  The  other  witness,— that 
was  on  the  Strohn,— he  saw  the  Cuyler  pass 
him,  and  watcheil  her  outside.  He  noticed 
the  boat  when  she  was  considerably,— this 
fire  casting  out  a  great  many  sparks;  and 
she  went  out  of  the  harbor  throwing  out 
more  or  less  sparks.  Now,  It  is  a  fact  that, 
while  all  coal  don't  make  si^arks  like  soft 
wood  or  pine  slabs,  there  Is  fire  there,  and 
occasional  fires  are  caught  from  coal  sparks. 
Still,  there  Is  no  proof  that  this  boat  emit- 
ted a  spark  within  five  hundred  feet  of  the 
place  where  the  fire  caught  in  the  lumber 
at  all  in  either  direction.  It  Is  totally  lack- 
ing In  deflnlteneas  and  certainty.  I  don't 
see  anything  certain  about  It,  It  may  have 
been  so,  and  that  Is  all  you  can  say  about  it 
Counsel:  Under  this  statement,  the  only 
thing  that  Is  left  for  u's  to  do  Is  to  put  our 
testimony  in  shape  to  save  the  question,  for, 
after  what  your  honor  has  said  to  the  Jury. 
It  would  be  useless  for  ub  to  go  to  them  on 
the  question  of  fact.  The  Court:  You  can 
put  your  offer  or  your  claim  In  any  shape 
you  are  a  mind  to,  and  I  wilt  pass  ou  It.  I 
cannot  try  another  case  to-day  unless  the 
parties  are  ready.  If  you  desire  It,  you  can 
have  time  for  conference  together  until  later 
In  the  day.  It  may  be  that  my  experience 
with  boats  "Influences  my  Judgment,  but  In 
my  mind  there  is  nothing  to  indioate  that 
this  boat  set  that  fire.  Counsel:  Note  an 
exception  to  the  statement  of  the  court 
Counsel  to  witness:  Where  do  I  understand 
that  you  have  used  these  spark  screens  on 
your  tugs?  A.  At  Muskegon,  and  In  the 
Muskegon  Lake.  Spark  screens  on  tugs  are 
generally  used  at  Muskegon;  used  on  the 
smokestacks  or  In  the  smokestacks." 

Several  witnesses  were  thereafter  called, 
who  testified  to  having  seen  sparks  from 
this  boat  falling  upon  the  lumbw;  but  this 
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testimony  vras  no  mwe  direct  as  to  tbe  otI- 
gia  ot  the  fire  tban  that  above  quoted.  No 
evidence  waA  given  nor  attempt  made  to 
account  for  the  Betting  of  the  fire  other  than 
by  sparks  from  this  boat.  The  mly  other 
boat  passing  down  the  river  that  morning 
was  the  tng  Ouyler,  which  was  burning  coal 
for  fuel,  and  which,  plalntUTs  testimony 
showed,  did  not  throw  sparks  m  that  occa- 
8l(m. 

Counsel  for  plaintiff  then  offered  to  show 
further,  by  several  witnesses,  that  sparks 
were  seen  coming  team  the  stai^  of  tbe  Min- 
nie M.,  and  passing  over  and  upon  tbe  lum- 
bar, when  the  court  remarked:  **Another  wit- 
ness testlfled  here  that  he  saw  the  qtarks  go- 
ing Into  or  on  the  lumber,  but  his  position  vraa 
such  that  I  don't  regard  It  as  of  any  conse* 
quence."  Defendant  then  offered  testlnHmy 
tending  to  contradict  plaintiffs  testimony, 
and  to  show  that  no  epazks  were  coming  out  i 
of  the  stack  on  the  Minnie  M.  on  that  occa- 
ston.  and  to  show  that  she  was  equipped  with 
a  damper  and  flue  cap,  wlilch  were  in  order; 
that  the  dampa  was  dosed,  and  the  fire  cop 
open,  when  she  passed  down  the  river;  and 
that,  when  In  that  condition,  dangerous 
sparks  would  not  escape  from  the  smoke- 
stack. Although  the  court  had  so  commented 
upon  the  testimony  of  the  vritnesses  for  plain- 
tiff, he  finally  concluded  there  was  some  evl* 
dence  which  the  Jury  might  consider  as  to  the 
origin  <a  the  fire,  and  stated  to  counsel  that  he 
would  so  submit  it 

The  idaintiff's  case  was  so  greatly  preju-  { 
diced  by  these  and  otlier  remarks  of  the  court  i 
below  that  a  new  trial  shoudd  be  granted  up-  j 
on  this  brandi  of  the  case  alone;  and,  in 
view  of  a  new  trial,  we  sbaH  pass  upon  tbe 
other  assignments  of  error. 

The  manager  of  the  defendant  company  was 
called  as  a  witness,  and  was  permitted  to 
testify  that  tbe  Minnie  M.  ran  In  ocmnectUm 
with  the  Detroit  &  Cleveland  Steam  Naviga- 
tion Company  (runnihg  from  Detnrft  to  She- 
bf^gan  and  Mackinaw),  the  Nortliera  Michi- 
gan Une,  tiie  Qmmmond  Line  (from  Toledo,  ' 
Cleveland,  and  Detroit),  tlie  Grand  Rapids  &  { 
Indiana  Railroad  (running  from  Indiana  to 
Mackinaw),  and  the  Michigan  Central  Rail- 
road;  tliat  an  arrangement  for  joint  tariff  had 
Iwen  arranged  with  tbe  Grand  Rapids  &  Indi- 
ana Railroad  for  carrying  freight;  that  tbe 
Minnie  M.  carried  freight  and  passengers  aa 
Its  line  destined  for  points  outside  of  Michi- 
gan, and  frtHD  outside  <MC  the  state  destined 
for  politts  along  the  line  of  Its  route  In  this  i 
state;  also,  tbat  it  had  arrangements  witti  : 
each  of  these  tran^rtatlon  Ihies  in  regard  ' 
to  carrying  fr^ht  and  passengers.  This  evi- 
dence was  taken  under  the  objection  of  plain- 
tiff's counsel,  and  was  introduced  for  the  pur- 
pose of  showing  that  the  Minnie  M.  was  en- 
gaged in  interstate  oommerce,  and  therefore 
no  recovery  could  be  had. 

This  question  was  settled  in  Cheboygan 
Lumber  Co.  v.  Delta  Tranqp.  Co.  (Mich.)  58 
N.  W.  631.  In  that  case  evidence  was  given 


upon  the  same  point,  and  ttie  fcriiowlng  re- 
quests presented  by  the  defendant:  "Tbe 
Minnie  M.,  on  tbe  day  alleged  In  the  dadaia- 
thm,  being  engaged  in  interstate  commoce, 
is  not  liable  for  any  damages  she  may  have 
caused  by  reason  of  not  having  a  fire  screen 
attached  to  her  smokestack,  as  required  by 
Act  No.  183  of  the  Laws  of  1881,  such  act 
b^ng  an  attempted  regulation  ot  Interstate 
commerce;  and  the  plaintiff  cannot  tha«- 
fore  recover."  Also:  "The  laws  and  regula- 
tions passed  by  congress  regulating  steam 
veSBels  contain  no  prorisions  regarding  fire 
screens  to  be  attached  to  the  snudcestacka  of 
steam  vessels;  and  tbe  Minnie  M.,  on  the 
date  alleged  in  the  Information,  being  en- 
gaged in  interstate  OMnmeroe,  her  owners  and 
masters  were  not  bbnnd  to  have  sndi  an  ap- 
pliance on  its  Enuokestscka."  These  requests 
were  refused,  and  this  court,  In  considering 
that  question,  held  that  the  fact  tbat  the  boat 
was  engaged  in  Interstate  ccMumerce,  and  that 
it  was  enrolled  and  equipped  and  provided 
vlth  all  the  machlnar  and  mechanical  appli- 
ances required  by  the  act  of  cmigTeaa  and  the 
regnlattons  adopted  tlwreunder  by  the  t»oard 
of  supervising  Inspectors,  did  not  relieve  the 
owners  of  the  vessel  from  their  UabtUty,  un- 
der the  common  law,  for  injaries  done  by  fire 
escaping  from  the  smokestack  of  the  vessel; 
and  that  they  would  be  liable  for  such  Injury, 
arising  from  a  fallura  to  use  a  Are  Btreen  in 
the  smokestack,  although  such  fire  screen  was 
not  required  by  the  laws  of  cmgresa  or  the 
rules  of  the  saperrising  Inspectors,  if  ren  sell- 
able care  at  tbe  commui  law  required  the  uine 
of  such  fire  screens.  After  comdderlng  the 
provIskHis  of  the  act  of  congress,  it  was  aaM: 
"We  oannrt  therefore  hold  tbat  the  act  uf 
congress  relieves  the  defoidant  from  its  lia- 
bility at  the  common  law  and  its  duty  to  use 
appliances  which  experience  has  shown  to  be 
required  by  common  prudence  for  tbe  protec- 
tion of  property  on  the  bonks  of  the  pnbUe 
hl^ways  traversed  by  Its  boats."  The  priu- 
In  tiut  case  was  that  Hie  l^islation  of 
congress  had  not  ezduded  the  application  of 
tbe  common  law  upon  this  subject  In  refer- 
ence to  the  operation  of  steamboats;  that 
the  common  law  existing  In  this  state  con- 
tinues In  force,  notwithstanding  the  legis- 
lation of  congress,  so  long  as  the  law  aiacted 
by  congress  and  the  law  of  the  state  do  not 
conflict 

That  case,  however,  was  brought  npon  the 
common-law  llaUUty  of  the  defendant  to  an- 
swer for  its  negligence  In  setting  the  fire. 
In  the  preset  case  suit  is  brought  upon  the 
statute,  which  provides: 

"Section  1.  That  all  vess^  using  wood  for 
fuel,  navigating  any  of  the  waters  of  this 
state,  sliall  be  provided  with  suitable  fire 
screens  attached  to  the  suMAestack  of  such 
vess^  to  prevent  tbe  escape  of  fire.  Sncb 
flra  screens  shall  be  of  the  best  approved  kind 
shown  by  experience  to  be  proper  and  sulta- 
tde  for  EHX>tectlon  from  fire. 

"Sec.  2.  Tliat  tlie  owner  or  owners  and  mas- 
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ter  of  a.117  steam  vessel  nsTigating  the  waters 
of  tills  state  who  shall  neglect  to  provide  his 
or  their  vessel  with  the  fire  screens  attached 
to  the  smokestacks  of  said  vessels,  as  men- 
tioned in  section  cme  of  this  act,  shall  be 
deemed  guilty  of  a  misdemeanor;  and  upon 
(■ouviction  thereof  shall  be  punished  hy  a 
fine  of  one  hundred  dollars,  or  by  confinement 
in  the  county  jail  not  exceeding  thirty  days, 
or  by  both  such  line  and  imprisonment  in  the 
discretion  of  the  court  •  •  •  The  owner 
of  such  vessels  ehaU  also,  when  any  person 
la  injured  in  person  or  property  by  i-eason  of 
fire  occasioned  by  the  neglect  of  such  owoer 
of  such  vessels  to  comply  with  the  provisions 
of  section  one  of  this  act,  be  liable  to  the 
amount  of  damages  sustained  to  the  person  so 
lujured,  to  be  recovered  in  any  court  of  com- 
petent jurisdiction  in  this  state." 

But  the  common  law  Is  no  more  and  no 
less  a  particular  law  of  the  state  than  this 
act  of  the  legislature;  and,  if  the  omission 
to  employ  means  for  the  protection  of  prop- 
erty which  are  required  by  the  common  law 
creates  a  liability,  the  omission  to  employ 
the  same  means  or  like  means  required  by  the 
provlslous  of  the  statute  of  the  state  would 
create  a  like  liability,  since  the  statute  is  no 
more  in  conlllct  with  the  law  of  congress 
than  is  the  common  law  of  the  state  in  con- 
flict with  it  The  common  law  of  the  state 
and  a  statute  of  the  state  are  In  the  same 
sense  laws  of  the  state.  Smith  v.  Alabama, 
124  U.  S.  475,  8  Sup.  Ct  5G4.  The  principle 
has  received  abundant  adjudication  that  the 
state  may  exei-cise  its  power  to  make  regu- 
lations for  the  protection  of  the  health,  the 
lives,  and  the  property  of  the  people  of  the 
state  against  tiie  dangers  arising  ilnder  in- 
terstate transportation  and  commerce,  con- 
current  with  the  laws  passed  by  congress  In 
the  exercise  of  the  Jurisdiction  of  congress 
"iver  the  same  subjects,  and  that  the  laws  of 
the  siote  are  valid  and  may  be  enfwced  so 
long  as  they  do  not  conflict  with  the  prov'- 
slons  of  federal  leglBlatlon.  King  v.  Trans- 
portation Co.,  1  Flip.  1,  Fed.  Cas.  No.  7.787; 
City  of  New  York  v.  Mlln,  11  Pet  102,  12 
Curt  Dec.  357;  Transportation  Co.  v.  Gag- 
non,  36  Fed.  123;  Johnson  v.  Elevator  Co., 
119  U.  S.  3?8,  at  pages.399.  400,  7  Sup.  Ct. 
-54;  Transiwrtatlon  Co.  v.  City  of  Parkers- 
burg,  107  tJ.  S.  691,  at  pages  700-707,  2  Sup. 
Ct.  732;  County  of  Mobile  v.  Kinball,  102 
II  S.  091;  Huse  v.  Glover,  119  U.  S.  543.  7 
Sup.  Ct  313;  Sands  v.  Improvement  Co.,  123 
U.  S.  28S,  8  Sup.  Ct  113;  Morgan,  etc.,  S.  S. 
Co.  V.  Board  of  Health,  lis  U.  S.  455,  6  Sup. 
Ct  1114;  Sheriock  v.  Ailing,  93  U.  S.  9l»:  Har- 
rlgan  v.  Lumber  Co.,  129  Mass.  580;  People 
V.  Jenkins,  1  Hill,  460;  Smith  T.  Alabama, 
124  U.  S.  465,  8  Sup.  Ct.  564. 

It  was  held  In  Cheboygan  Lumber  Co.  v. 
T>elta  Transp.  Co.,  supra,  that  by  the  com- 
nwn  law  of  this  state,  appliances  should  be 
Qsed  which  experience  has  shown  to  be  rea* 
sonahly  effective  In  avoiding  danger,  and 

that  It  Is  ipparent  that  none  of  the  pi-o- 


vlslons  of  the  act  of  congress  shows  any  in- 
tent to  legislate  upon  or  provide  for  the 
protection  of  persons  or  property  on  land. 
It  was  said;  "If  we  look  to  the  regulations 
adopted  by  the  board  of  inspectors,  the  same 
purpose  Is  manifest  Nothing  enumerated  In 
the  certificate  of  inspectors  conflicts  with  the 
common-law  rule  as  to  the  duty  which  Is 
Imposed  by  the  common  law  in  regard  to 
the  protection  of  persons  and  property  upon 
shore  and  within  the  jurisdiction  of  the  re- 
spective states.  It  would  seem  therefore  to 
be  a  reasonable  conclusion  that  it  was  not 
the  Intention  of  congress  to  abrogate  all  the 
rules  of  the  common  law  relative  to  liability 
for  injuries  inflicted  by  the  negligence  of 
vessel  owners  In  not  supplying  their  vessels 
with  appliances  which  common  experience 
has  shown  to  be  requisite  for  the  proper  pro- 
tection of  persons  and  property  upon  shore, 
and  the  use  of  which  would  not  endanger  the 
safety  of  persons  and  property  on  board." 
The  act  under  which  the  present  suit  is 
brought  was  passed  nearly  15  years  ago,  and 
with  the  provisions  of  which,  it  is  apparent, 
many  vessels  navigating  the  waters  of  the 
state  have  complied,  and  we  find  nothing  in 
the  acts  of  congress  or  the  regulations  of  the 
supervising  Inspectors  in  conflict  therewith; 
and  what  was  said  In  the  Cheboygan  Lum- 
ber Co.  V.  Delta  Transp.  Co.  is  equally  appli- 
cable to  the  present  case,  though  the  action 
is  brought  under  the  statute,  and  not  in  re- 
liance upon  the  common-law  liability.  Rail- 
road companies  running  their  trains  are  as 
much  engaged  in  interstate  commerce  as  is 
the  defendant  in  running  this  steamboat  be- 
tween Cheboygan  and  Sault  Ste.  Marie.  The 
various  states  have  enacted  statutes  requir- 
ing specific  precautions  to  be  taken  in  run- 
ning trains,  for  the  purpose  of  protecting  life 
and  property  in  the  state  against  dangers 
arising  from  the  operation  of  railroads. 
These  statutory  regulations  are  upheld 
against  the  objections  made  that  the  rail- 
roads affected  by  such  regulations  are  en- 
gaged In  Interetate  commerce.  Smith  v.  Ala- 
bama, 124  U-  S.  465,  S  Sup.  Ct  504;  Railway 
Co.  V.  Alabama,  128  U.  S.  96,  9  Sup,  Ct  28; 
Railway  Co.  v.  De  Busk  (Colo.  Sup.)  20  Pac. 
752;  McCandless  v.  Railroad  Co.  (S.  C.)  16  S. 
E.429;  Hennlngtonv.  State  (Ga.)  17  S.E.1009; 
Telegraph  Co.  v.  Tyler  (Va.)  18  S.  E.  280. 
The  court  was  therefore  In  error  in  permit- 
ting this  testimony,  as  it  was  wholly  irreie- 
vaut  and  Incompetent  It  had  no  place  In 
the  case.  There  Is  nothing  In  the  fact  that 
the  lx}at  was  eugaged  in  Interstate  com- 
merce which  in  any  manner  affected  the 
question  of  the  defendant's  liability. 

The  plaintiff  requested  the  court  to  cliarge 
as  follows:  "Third.  It  Is  admitted  In  this 
ca£e  by  the  defendant  that  on  the  25th  day 
of  November,  1890,  the  defendant  was  the 
owner  of  the  vessel  called  the  Minnie  M.; 
that  she  was  then  operated  by  the  defendant 
and  was  engaged  in  navigating  the  Che- 
boygan river;  and  that  h&!  route  extended 


Digitized  by 


Google 


S06 


NORTHWESTERN  BBFURTER,  Vol.  64. 


<MlctL 


from  Cheboygan  to  Sault  Ste.  Marie,  In  the 
utate  of  Mtcblean.  and  on  that  route  car- 
ried trelght  and  passengers,  stopping  also  at 
Intermediate  points  In  the  state.  It  is  fur- 
ther admitted  by  the  defendant  that  she  had 
no  Are  screen  attached  to  the  smokestack  of 
the  vessel  to  prevent  the  escape  of  Are.  The 
evidence  in  this  case  is  undisputed  that  on 
the  morning  of  November  25,  1800,  she  left 
McArthur's  dock,  in  Chetwygan,  passing 
down  the  Cheboygan  river  on  her  route,  go- 
ing by  the  place  where  the  plaintiff's  lumber 
was  situated,  and  that,  after  she  had  passed 
by  the  lumber.  Are  was  discovered  In  the 
lumber,  which  spread  and  consumed  the  lum- 
ber. If  the  jury  find  that  by  reason  of  the 
neglect  of  the  defendant  to  provide  the  said 
vessel  with  a  suitable  fire  screen  attached 
to  her  smokestack,  to  prevent  the  escape  of 
tire,  fire  or  sparks  escaped  from  the  smoke- 
stack of  the  vessel,  and  fell  upon  the  lum- 
ber, and  caused  It  to  t>e  set  on  fire  and  to  be 
burned  and  destroyed,  the  defendant  Is  lia- 
ble to  the  pialutiCr  to  the  amount  of  the  dam- 
age thereby  sustaineil  by  the  plaintiff."  The 
court  declined  to  give  the  request  as  present- 
ed, but  gave  ft  with  this  additional  qualifi- 
cation: "It  appears  from  the  testimony  that 
this  flre  screen  that  is  approved  of  by  these 
masters  w^ho  have  testified  about  It  has  a 
mesh  of  Irou  three  eighths  to  half  an  Inch 
square.  If  a  flre  screen  of  that  kind  would 
totally  prevent  this  flre,  I  give  you  that  re- 
quest. But,  If  this  fire  should  be  set  by  the 
smaller  sparks,  I  could  not  give  It  to  you,  be- 
cause tlic  statute  says  that  the  Injury  must 
be  occasioned  by  the  lack  of  the  fire  screen, 
and,  If  the  flre  screen  did  not  prevent  the 
Ktimll  sparks  shown  by  the  testimony,  there 
would  be  no  liability." 

The  testimony  on  the  part  of  plaintiff  In 
respect  to  the  spark  screens  which  were  used 
«n  vessels,  and  the  size  of  the  mesh  of  those 
screens,  was  given  by  Charles  J.  Kitchen, 
who  describes  the  butterfly  screen  as  a  screen 
placed  inside  of  the  smokestack,  and  opened 
and  closed  by  a  lever,  the  size  of  the  mesh 
used  being  a  quarter  of  an  inch;  Thomas 
McGarraty,  who  testifled  to  the  use  of  a  bon- 
net screen,  gives  the  size  of  the  mesh  om  a 
quarter  of  an  Inch;  James  Smith,  who  testi- 
fied in  relation  to  the  butterfly  screen,  gave 
the  size  of  the  mesh  as  a  quarter  of  an  Inch; 
Charles  Robinson  gave  the  size  of  the  mesh 
■of  the  same  kind  of  screen  as  about  a  quar- 
ter of  an  inch;  and  Altwrt  Todd  and  John 
.McLauglilin  also  testifled  as  to  the  use  of 
tlie  butterfly  screen,  but  did  not  give  the 
•size  of  the  mesh,— from  which  evidence  on 
the  part  of  the  plaintiff  It  will  be  seen  that 
there  was  no  foundation  on  the  part  of  the 
court  for  the  statement  that  "It  appears 
from  the  testlmfHiy  that  this  flre  screen  that 
is  approved  of  by  these  masters  who  have 
testified  about  It  has  a  mesh  of  iron  three- 
eighths  to  lialf  an  inch  square."  The  re- 
4iuest  should  not  have  been  qualified  by  any 


such  statement  The  Jury  had  no  riglit  to 
consider  whether  the  flre  would  have  been 
prevented  by  using  a  screen  with  a  mesh  a 
half  an  Inch  square. 

The  latter  statement  of  the  court  that.  "If 
this  fire  should  be  set  by  the  smaller  sparks, 
I  could  not  give  It  to  you,  because  the  stat- 
ute saj'S  the  injury  must  be  occasioned  by 
the  lack  of  the  fire  screen,  and,  If  the  fire 
screen  did  not  prevent  the  small  sparks 
shown  by  the  testimony,  there  would  be  no 
liability,"  taken  in  connection  with  the  state- 
ment tiiat  the  fire  screen  that  had  been  ap- 
proved by  the  masters  who  had  testified  had 
a  mesh  half  an  Inch  square,  and,  if  a  fire 
screen  of  that  kind  would  totally  prevent  the 
flre,  he  would  give  the  request,  convoyed  to 
the  Jury  the  idea  that.  If  a  flre  screen  having 
a  mesh  a  half  an  inch  square  did  not  prevent 
the  escape  of  small  sparks,  there  would  be 
no  liability  on  the  part  of  the  defendant, 
and  put  the  case  to  them  so  they  were  re- 
quired to  find,  not  whether  the  flre  was  set 
by  large  sparks  or  small  ones,  but  whether 
the  use  of  a  flre  screen  having  a  mesh  a  half 
an  inch  square  did  or  did  not  prevent  small 
sparks  from  escaping.  The  request  as  fram- 
ed covered  correctly  the  question,  and  should 
have  been  submitted  to  the  Jury.  The  evi- 
dence describes  two  different  kinds  of 
screens,— the  butterfly  screen  and  the  bonnet 
screen.  It  described  screens  baring  a  mesh 
not  exceeding  one-quarter  Inch,  and  al*> 
tended  to  show  that  by  the  use  of  such 
screens  all  dangerous  sparks  were  prevented 
from  escaping.  The  statute  under  which  the 
action  is  brought  required  that  vessels 
should  be  provided  with  screens  that  "shall 
be  of  the  best  approved  kind  shown  by  ex- 
perience to  be  proper  and  suitable  for  prote*-- 
tlon  from  flre."  It  was  for  the  jury  to  deter- 
mine from  the  evidence  which  of  the  v»ri 
ous  screens  shown  to  bare  been  used  wai^ 
the  best  approved  kind,  proper  and  suitable 
for  protection  from  fire. 

After  describing  to  the  Jury  the  size  of  the 
meshes  of  the  screen  which  they  were  to 
take  into  account,  the  court  charged  the  jury 
as  follows:  "Now,  If  from  your  Judgment 
and  experience  and  knowledge,  or  better  nu- 
derstanding  of  the  testimony,  you  can  say 
that  there  were  large  sparks  that  ought  to 
have  been  arrested  by  the  spark  catcher,  you 
can  find  a  vei'dlct  for  the  plaintiff;  other- 
wise, you  will  find  that  there  Is  no  cause  of 
action.  The  whole  right  to  recover  deiK'UdB 
on  this  flre  happening,  being  occasioned  by 
sparks  that  would  have  been  checked  by  tbi» 
spark  arrester."  This  charge  Is  a  direction 
to  the  Jury  that  they  may  determine  the 
Ijuestlon  of  fact  InTolTed  as  to  whether  the 
employment  of  a  screen  upon  the  smoke- 
stack would  have  prevented  the  flre.  by  act- 
ing on  their  own  judgment  and  experience 
and  knowledge.  They  should  have  hem  di- 
rected that  they  were  to  determine  the  facts 
In  the  case,  not  from  their  Judgment  or  ex- 
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I>erlence  or  knowledge,  bnt  from  the  teHti- 
niony  given  by  tbe  witnesses  on  tlie  trial  of 
fhe  case. 

The  court  also  charged  the  Jury:  "You 
will  also  consider  In  that  connection  tbe  evl- 
^nce  In  regard  to  the  Cnyler.  She  went 
<lDwn  the  river,  and  she  had  banked  up  her 
tires  In  tbe  evening  before.  She  had  put 
fresh  coal  on,  and  shut  the  damper.  Accord- 
ing to  tbla  expert  from  Milwaukee,  the  effect 
ot  that  was  to  coke  the  coal,  which  rendeml 
It  light  and  easy  for  It  to  fly,  to  be  bnrned 
and  thrown  up  In  sparks,  and  that  these 
Kparks  would  last  a  long  time,— longer  than 
wood,  I  think  he  stated."  Tbls  evidence  re- 
ferred to  as  given  by  the  expert  from  Mil- 
waukee is  tn  the  testimony  of  tlie  defend- 
ant's witness  John  V.  Tuttle,  the  whole  of 
which  Is  as  follows:  "Q.  Suppose  a  furnace 
fans  the  fires  banked  In  it.— a  coal  fire,— and 
ft  Is  allowed  to  remain  banked  for  some 
iiours,  and  then  tbe  fires  are  raked  out  upon 
the  grates.  What  Is  the  clmracter  of  sparks 
ibat  would  be  driven  through  the  fines  and 
»ut  of  the  smokestack?  A.  Tbe  sparks  In 
HXK'h  a  cose  would  be  in  tbe  nature  of  coke, 
•  >r  very  much  the  same  as  charcoal;  a  little 
heavier  than  charcoal  sparks  when  the  fire 
is  ^rst  started.  When  tbe  fire  is  first  raked 
4lown.  probably  for  fifteen  or  twenty  mln- 
iitfs,  the  sparks  escaping  from  the  stack,  if 
there  should  any  escape,  would  be  in  the 
nature  of  coke,  light,  mucb  lighter  than  ordi- 
nary coal  sparks.  Q.  Oan  you  teil  whether 
sparks  of  that  character  retain  fire  for  any 
tength  of  time?  A.  They  do.  In  fact,  so 
thiit  I  have  known  them  sometimes  to  bum 
little  spots  on  the  deck  of  a  boat  where  they 
came  out  of  a  stack  and  fell  down.  They 
would  blow  away  from  the  boat  if  there 
was  a  high  wind,  and  they  would  retain 
their  heat  longer  than  a  woo<l  spark."  The 
only  apparent  object  In  referring  to  this  tes- 
timony in  tbe  charge  was  to  indicate  to  the 
Jury  that  they  might  find  from  this  that  the 
fire  was  set  by  the  tug  Cuyler,  and  not  by 
the  Minnie  M.  The  testimony  In  reference 
to  the  tng  shows  that  her  fires  were  banked 
flown,  and,  when  she  started  out  on  that 
momlng,  the  fire  was  raked  down,  some 
fi-esh  coal  put  on,  and  that  no  sparks  were 
eoing  out  of  her  stack  while  on  the  way 
<lown.  Several  witnesses  were  called  who 
testified  positively  that  there  were  no  sparks 
foniing  out  of  her  stack.  The  court  was  In 
error  In  this  statement,  as  It  was  unwarrant- 
ed by  the  testimony  In  the  case. 

Counsel  for  defendant  do  not  attempt  In 
their  brief  to  answer  any  of  the  errors  claim- 
ed by  the  plaintiff  and  here  dlsctissed,  bnt 
content  themselvra  with  a  discussion  of  the 
provisions  of  the  statute  under  which  the 
action  is  brought,  which  they  claim  Is  uncon- 
stitutional, and  for  that  reason  no  action 
^mUl  be  maintained  upon  it. 

1.  It  Is  contended  that  tbe  act  contravenes 
wctlon  20,  art.  4,  of  the  constitution  of  this 
Htntc,  which  provides:   "No  law  shall  em- 


brace more  than  one  object,  which  shall  be 
expressed  in  Its  title."  It  has  been  uni- 
formly held  in  applying  this  provision  of 
the  constitution  that,  if  the  title  of  the  stat- 
ute expresses  a  general  purpose,  all  mat- 
ters fairly  and  reasonably  connected  with 
that  purpMte,  and  all  measures  which  are 
convenient  or  appropriate  or  falriy  calcu- 
lated to  fadlltate  the  accomplishment  of 
that  purpose,  are  properly  parts  of  the  stat- 
ute. As  was  said  In  Kurtz  v.  People.  3H 
Mich.  282:  "It  Is  a  very  wise  and  whole- 
some provision,  Intended  to  prevent  legisla- 
tors from  being  entrapped  Into  tbe  careless 
passage  of  bills  on  matters  foreign  to  tbe 
ostensible  puriwse  of  the  statute  as  entitled; 
but  it  Is  not  designed  to  require  the  body  of 
the  bill  to  be  a  mere  repetition  of  the  title. 
Neither  Is  it  intended  to  prevent  including 
in  tbe  bill  such  means  as  are  reasonably 
adopted  to  secure  the  object  Indicated  by  tbe 
title."  It  is  contended,  however,  that  no  per- 
son reading  the  title  to  this  ae1*woidd  expect 
to  find  provisions  for  recovery  of  damagf's  oc- 
caslcned  for  neglect  to  provide  fire  screens 
for  smokestacks.  But  the  title  to  Act  No. 
206,  Pub.  Acts  1893,  was  no  more  specific. 
The  title  specified  several  specific  and  par- 
ticular acts  to  be  done,  to  wit,  to  assess  prop- 
erty, to  levy  taxes,  to  collect  the  same,  to 
make  them  a  Hen.  to  e»tabllsh  and  continue 
such  Hen,  to  provide  for  the  sale  and  convey- 
ance of  the  lands,  and  to  provide  for  the  in- 
spection and  disposition  of  lands  bid  off  to 
tbe  state.  By  section  135  it  Is  provided  that 
no  deed  shall  be  recorded  until  a  certificate 
is  fui-nished  showing  the  payment  of  all 
taxes:  and  further;  "A  violation  of  the  fxo- 
vlsions  of  this  section  by  tbe  registers  of 
deeds  shall  be  deemed  a  misdemeanor,  and. 
upon  coHT  ictlon  thereof,  he  shall  be  fined  not 
to  exceed  one  hundred  dollars,  and  he  shall 
be  further  liable  to  the  grantee  of  any  Instru- 
ment so  recorded  for  the  amoimt  of  damages 
sustained,  to  be  recovered  in  an  action  for 
debt  in  any  court  of  this  state."  This  act 
was  under  consideration  in  Van  Husan  v. 
Heames,  9('>  Mich.  504,  56  N.  W.  22,  and  the 
objection  made  that  it  contravened  this  pro- 
vision of  the  constitution.  The  act  was  up- 
held. Wo  think  the  act  In  the  present  case 
is  not  void  upon  the  ground  stated.  The  fol- 
lowing cases  also  sustain  this  principle:  City 
of  Grand  Rapids  v.  Burllngame,  93  Mich. 
472.  5.-!  N.  W.  Ii20;  Hall  v.  Judge,  etc.,  88 
Mich.  4SS,  at  page  440,  50  N.  W.  289;  People 
V.  Iiurlbuf.  24  -Mich.  44,  at  page  07;  People  v. 
Wands.  23  Mich.  3S.>,  at  page  389;  People  v. 
State  Ins.  Co.,  10  Mich.  392,  at  page  308;  Peo- 
ple v.  Mahauey,  13  Mich.  481,  at  page  4/05. 

But  it  is  said  the  object  of  the  act  is  to 
compel  the  use  of  fire  screens  by  steam  ves- 
sels, and  to  provide  a  penalty  for  the  viola- 
tion of  that  requirement,  and  that  the  term 
"penalty,"  as  used  In  this  title,  excludes  the 
idea  of  the  imposition  of  damages  to  be  paid 
to  the  party  injured.  The  term  "penalty." 
as  used  in  tbe  title,  is  intended  to  Include  the 
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liability  to  be  ImpoMd  for  damageB,  as  well 

as  the  liability  for  fine  and  imprisonment. 
As  was  Bald  In  Grover  v.  Hucklns,  26  Mich. 
476:  "The  term  'penalty'  Is  used  very  looaely 
in  statutes  In  some  cases,  and  might  with- 
out much  strain  of  its  meaning  be  bMd  to  em- 
brace all  the  consequences  visited  by  law  up- 
on the  heads  of  those  who  violate  police  reg- 
ulations*" The  term  "penaltj'"  is  used  as 
covering  and  including  the  Imposition  of  dam- 
ages In  Act  No.  313,  Pub.  Acts  18ST,  cited  In 
Robison  V.  Miner,  68  Mich,  549,  37  N.  W.  21, 
where,  by  section  20  of  the  act,  it  Is  pro- 
vided that  peraons  violating  certain  provi- 
sions of  the  act  "shall.  In  addition  to  all  oth- 
er penalties  provided  for  by  this  act,  be  lia- 
ble for  both  actual  and  exemplary  damages 
therefor,"  etc  See,  also,  Insurance  Co.  v. 
Raymond,  70  Mich.  490,  38  N.  W.  474.  In 
which  it  Is  said :  "An  act  to  regulate  a  busi- 
ness must  of  necessity  visit  some  sort  of 
punishment  or  penalty  for  rlolatlou  of  Its 
prorlsioDS,  fi9  the  penalty  Is  the  only  lever 
that  could  give  practical  effect  to  the  law." 

2.  The  objection  to  the  act  that  it  Is  repug- 
nant to  the  acts  of  congress  on  the  same  sub- 
ject has  been  fully  discussed,  and  need  not 
be  further  referred  to;  and  the  objection 
that  fire  screens  endanger  the  vessel  was  dis- 
posed of  In  Cheboygan  Lumber  Co.  t.  Delta 
Transp.  Co.,  supra.  In  which  It  was  said: 
"Of  course,  the  first  duty  of  a  vessel  owner 
Is  the  protection  of  those  on  board  and  who 
are  directly  under  his  care.  It  follows  that 
any  device,  appliance,  or  equipment  which 
endangers  them  cannot  be  required  by  law, 
no  matter  how  great  the  protection  it  would 
fiuvlsh  to  the  property  on  shore.  When  the 
dangerous  character  of  such  devices  Is  in  Is- 
sue, and  the  evidence  is  conflicting,  the  jtuy 
should  be  very  carefully  and  clearly  Instruct- 
ed In  the  direction  above  Indicated.  They 
should  be  distinctly  told  that  If  they  find  the 
device,  upon  the  use  or  absence  of  which 
upirligence  is  based,  is  dangerous  to  the  boat 
und  to  the  property  and  persons  on  board, 
the  law  does  not  require  It"  The  require- 
ments of  this  statute  are  no  more  imperative 
than  the  common  law,  and  may  be  enforced 
under  the  rule  laid  down  in  the  forcing 
case,  unless  It  appears  as  a  fact  found  in 
the  case  that  the  use  of  fire  screens  endan- 
gers the  vessel  or  the  property  or  persona  on 
board. 

3.  It  1>  further  contended  that  the  act  re- 
quiring a  sparli  screen  is  unreasonable,  and 
therefore  void.  The  argument  Is  that  the 
requirement  of  the  statute  tliat  the  screens 
"shall  be  of  the  b^t  approved  kind  shown  by 
experience  to  be  proper  and  suitable  for  pro- 
tection from  fire"  Is  unreasonable,  because 
the  question  whether  the  kind  employed  upon 
the  boat,  in  the  endeavor  to  comply  with  the 
statute,  was  such  a  screen,  must  be  deter- 
mined by  a  Jury,  and  the  owner  could  not  be- 
forehand determine  how  the  Jury  would  de- 
ride vpon  tliat  subject;  also,  if  a  definite 
screen  were  specified,  other  states  might  re- 


quire different  screens,  and  thus  the  vessel 
owner  be  put  to  Inconvenience  in  complying 
with  the  different  regulations.  Most  of  the 
cases  referred  to  by  counsel  toi  defendant  In 
support  of  this  contention  rdate  to  city  ordi- 
itauces.  Whether  the  ordinances  of  a  dtj- 
ai-e  valid  or  not  Involves  the  <iiiestloD  of 
whether  they  are  by  the  courts  regarded  as 
reasonable.  This  rule  Is  applicable  only  to  or- 
dinances. 1  DUl.  Mun.  Corp.  (3d  Ed.)  |  3iy.  • 
The  coui*t8  cannot,  howev^,  declare  a  stat- 
ute uncMistltutional  and  void  solely  on  tlx* 
ground  of  unjust  and  oppressive  proTlsiODs, 
or  because  it  is  supposed  to  violate  the  oat- 
ural,  social,  or  political  rights  of  the  citizen, 
unless  it  can  be  shown  that  such  Injustice  is 
prohibited  or  such  rights  guarantied  or  pro- 
tected by  the  constitution.  Cooley,  Const 
Llm.  (6th  Ed.)  p.  190.  The  learned  author 
says  fm-ther,  at  page  200:  "The  rule  of  law 
upon  this  subject  appears  to  be  that  except 
where  the  constitution  has  imposed  limits 
upon  tlie  legislative  power,  it  must  be  consid- 
ered as  practically  absolute,  whether  it  op- 
erate according  to  natural  Justice  or  not  to 
any  particular  case.  The  courts  are  not  the 
guardians  of  the  rights  of  the  people  of  the 
state,  except  as  those  rights  are  secured  by 
constitutional  provision,  which  comes  witblii 
the  Judicial  cognizance.  The  protection  agauiHt 
unwise  or  oppressive  legislation  within  con- 
stitutional bountte  Is  by  an  appeal  to  the  Jus- 
tice and  patriotism  of  the  representatives  of 
the  people."  This  doctrine  Is  upheld  In  nu- 
merous cases  cited  in  the  note  to  page  201. 
The  nile  of  the  statute,  however,  Is  no  more 
onerous  than  the  rule  of  the  common  law.  nor 
wore  difficult  to  comply  with  than  are  the  re- 
quirements imposed  by  the  courts  to  guard 
against  danger  arising  to  life  and  property 
by  the  operations  of  buRlness  which  crntte 
such  dangers.  In  Hoyt  v.  Jeffers,  30  Mich 
181,  the  suit  was  against  the  owner  of  a  sair- 
mlll  for  failure  to  have  a  siiark  screen  upon 
the  smokestack  or  chimney  of  this  mill.  Aft- 
er referring  to  the  fact  that  the  mill  stood 
in  the  midst  of  a  dty,  and  contiguous  to 
wooden  buildings,  and  that  the  degree  of  care 
required  depended  npon  the  surrounding  cir- 
cumstances, it  was  said:  "In  fact.  I  thlnli  tbe 
true  rule  is  that  the  defendant,  in  adoptinc 
means  to  check  the  flow  of  sparlts  and  to 
avert  the  danger  In  question,  under  the  cit^ 
cnmstancee  of  this  case,  was  bound  not  only 
to  adopt  means  calculated  to  avert  the  dan- 
ger, but  the  means  which  in  the  progress  of 
science  and  improvement  has  been  shiiwn  I>y 
experience  to  be  the  best,  unless.  Indeed,  it 
be  some  Invention  so  recently  made  as  not  to 
be  generally  known,  or  which  tbe  defendant, 
by  reasonable  Inquiry  for  the  best  means, 
might  not  fairly  be  supposed  to  have  obtain- 
ed knowledge  of."  In  Jackson  t.  Railmail 
Co.,  31  Iowa,  176,  the  suit  was  brought  for 
damages  caused  by  dre  set  by  a  railroad  en- 
gine. On  the  subject  of  the  care  required  by 
the  company  to  guard  against  fire,  the  coort 
said:  "Ordinary  care  and  prudence  nM|nirt>d 
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the  use  of  the  best  contrlTance  known,  and, 
unless  such  are  used,  It  wUl  be  considered 
negligence.  One  who  fails  to  use  the  best 
means  wltliiji  his  reach  to  prevent  the  de- 
structkm  of  property  does  not  exercise  the 
care  of  a  man  of  common  pmdenc&"  The 
same  role  is  laid  down  In  Metier  t.  Rail- 
way Co.  (Iowa)  41  N,  W.  60;  Steinweg  t. 
Bailway  Co,,  43  N.  Y.  120;  Spaulding  t.  Rail- 
way Co..  30  Wis.  121;  Railway  Go.  v.  Pindar, 
53  111.  447.  In  some  of  the  states  statutes 
liave  been  enacted  Imposing  absolute  liability 
for  damages  arising  from  fires  set  by  loco- 
motives, and  such  statutes  have  been  upheld. 
Boss  V.  Railroad  Co.,  6  Allen,  87;  Martin  t. 
Railroad  Co.  (Conn.)  25  AtL  239;  Railroad 
Co.  V.  De  Graff  (Colo.  App.)  28  Pac  664; 
McCandless  t.  Railroad  Co.  (S.  C)  16  a  B. 
429.  The  legislature  of  this  state,  in  the  en- 
actment of  the  statute  under  consideration, 
has  Imposed  no  greater  burden  upon  the  vee- 
ael  owners  navigating  the  waters  of  this 
state  than  the  common-law  rule  Imposes  in 
most  of  the  states  upon  railroad  companies  in 
reference  to  means  to  prevent  dannges  to 
life  and  property  by  fires. 

4.  The  ob.1et-tion  further  made  by  counsel 
Is  that  the  title  of  the  act  provides  that  steam 
ressels  shall  provide  fire  screens,  etc..  while 
st'ctioD  1  of  the  body  of  the  act  provides  that 
all  vessels  shall  have  fire  screens,  etc.,  and 
that,  therefore,  the  act  Is  repugnant  In  its 
terms.  The  rule  of  construction  of  statutes 
requires  that  a  reasonable  interpretation  be 
given  to  the  language  used  in  the  provisions 
so  as  to  accomplish  the  object  sought  to  be 
reached.  The  aim  and  purpose  of  this  stat- 
ute Is  to  comiKl  steam  vessels  navigating  the 
waters  of  this  state  to  be  provided  with  fire 
screens  for  smokestacks,  and  to  provide  a 
penalty  for  violation  of  this  requirement. 
Tlie  object  la  clear,  and  the  mere  omission  of 
the  word  "steam"  befwe  the  word  "vessels." 
In  section  1  of  the  act,  does  not  render  the 
act  repugnant  In  Its  terms.  Clearly,  It  means 
all  steam  vessels. 

For  the  errors  pointed  out,  the  ]\idgment 
must  be  reversed,  and  a  new  trial  ordered. 
The  other  justices  concurred. 


BUMP  et  al.  v.  JBPSON  et  at 
(Supreme  Court  of  Michigan.    Oct.  8,  1890.) 
DKiiitAes — AnsEssMBTVTS— Balk  for  No^svathsnt 

— VaLIOITV— ElCtSBIVS  I.\TRRK5T  CHAHOB. 

1.  Under  Act  1885,  No.  227,  c  6.  iS  6.  7, 
14.  drainage  taxes,  when  reassessed.  ar«  to  fol- 
low the  conrse  of  other  taxes,  and  be  collected 
In  the  same  manner;  If  necessary,  by  sale  for 
nonpnymeot. 

2.  The  acceptance  by  the  board  of  auper- 
viaors  of  the  report  of  its  committee,  recom- 
mending that  antbority  be  granted  the  township 
supervisors  to  reassess  unpaid  taxes  reported 
a$  properly  returned.  saflScieatly  authorizes  such 
reassessment. 

3.  An  excessive  Interest  charge  of  1  per 
c<-nf.  per  month  on  a  delinquent  drainnge  tax 
cnutiot  be  vnliilated  by  n  allowing  that  the 
oiuouDt  for  which  the  land  was  sold  was  not  In 


excess  of  what  It  would  lawfully  have  been,  had 
a  valid  ooUectloQ  fee,  which  was  omitted,  been 
added 

Appeal  from  drcult  court,  Ionia  county.  In 
chancery:  Frank  D.  M.  Davis.  Judge. 

Bill  by  Berkley  Bump  and  others  against 
Charles  Jepsou  and  others  to  remove  n  cloud 
from  the  title  to  lands  in  their  possession. 
There  was  a  decree  for  defendants,  and  com- 
plalnauts  appeal.  Reversed. 

John  Nlchol  and  F.  H.  Stowe,  for  appel- 
lants.  Vosper  Bros.,  for  app^lees. 

MONTGOMBRZ.  J.  The  complainants  filed 
a  bill  In  the  circuit  court  for  the  county  <a 
'Ionia,  in  chanc«7,  to  remove  a  cloud  from 
the  title  of  lands  of  which  they  were  in  pos- 
se8.^iou.  The  complainants  allege  ttiat  the 
defendants  claim  title  to  the  lauds  by  virtue 
of  a  purchase  of  the  same  upon  a  sale  made 
by  the  auditor  general  on  the  23d  day  of  May. 
1893,  and  the  questions  involved  in  the  case 
relate  to  the  sufficiency  of  the  sale  to  pass 
the  title  of  land  to  the  defendants.  It  ap- 
pears that  In  1883  proceedings  were  taken  by 
the  drain  oommiaeloner  of  the  township  of 
DanvUle,  in  which  the  lands  are  located,  for 
the  omstmctlou  of  the  Cryderman  iJike 
drain.  The  lands  were  then  owned  and  oc- 
cupied by  Fallow  Bump,  who  has  since  died 
Intestate,  the  complainants  being  his  heirs  at 
law.  The  drain  was  established  on  the  8th 
day  of  November.  1883,  and  the  lands  In  ques- 
tion were  assessed  at  (31.42.  The  tax  was 
spread  upon  the  tax  roll  for  1884,  and  reg- 
ularly returned  as  delinquent  for  nonpayment 
of  tax,  by  the  township  treasurer.  At  the 
October  session  of  1885  the  tax  in  qoestlou 
was  ordered  reassessed  upon  the  lands,  and 
a  sale  was  made  at  the  annual  tax  sale  of 
1887.  and  the  lands  bid  in  by  the  state.  The 
lands  were  reoffered  tor  8.iie  at  the  annual 
tax  sale  of  18U3  and  again  bid  in  by  the  state. 
Subsequently,  the  defendants  became  pur- 
diasers  from  the  state.  Three  points  are 
made  by  complainants  against  the  validity  of 
this  title,  and  tb^  will  be  cwisldered  in  or^ 
der. 

1.  It  Is  said  that  there  is  no  express  au- 
thority to  make  sale  of  lands  for  taxes  spread 
under  the  act  of  1881,  and  reassessed  under 
the  act  of  188!i.  The  point  Is  wttfaont  merit. 
Section  14,  c.  6,  Act  No.  227  of  ISST),  being 
section  1740fp4.  8  How.  Ann.  St.,  provides 
that  "such  taxes  if  properly  returned  to  the 
county  treasurer,  may  be  ordered  charged 
back  to  the  board  of  supervtsors  and  reas- 
sessed upon  such  lands  in  the  same  manner 
that  unpaid  or  rejected  taxes  may  be  char- 
ged back  by  the  auditor  general  and  reassess- 
ed under  the  general  provision  of  the  law." 
And  section  6  of  the  same  act,  being  the 
compiler's  section  1740f6,  provides,  "All  taxes 
levied  under  the  provision  of  tbls  act,  or  of 
act  number  two  hundred  and  sixty-nine  of 
the  Session  Laws  of  Eighteen  Hundred  and 
Eighty-One,  with  all  lawful  costs,  luterest 
and  charges,  shall  be  and  remain  a  perpetual 
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lleo  upon  the  lands  npon  which  they  are  as- 
sessed." Section  7  provides  that  "If  the  taxes 
levied  for  coustructlon  •  *  •  of  any  drain 
are  not  collected  by  the  township  treasurer, 
they  shall  be  by  falin  returned,  togeth^  with 
the  lands  upou  which  they  are  levied,  to  the 
county  treasurer,  in  the  same  return,  at  the 
same  time  and  in  the  same  manner.  In  every 
respect  *  •  •  as  lands  are  retnmed  for  the 
state,  county  and  township  taxes,  and  such 
taxes  shall  follow  such  lands,  the  same  as  all 
other  taxes  and  all  the  general  provisions  of 
law  now  existing  or  that  may  hereafter  be 
enacted  for  enforcing  the  payment  of  town- 
^Ip,  county  and  state  taxes,  shall  apply  to 
such  drain  taxes,  and  to  the  lands  rcturDed> 
delinquent  therefor,  la  the  same  inanuer  and 
with  like  effect."  There  is  no  mistaking  tlie 
purport  of  these  provisions,— tlint  the  taxes, 
when  reassessed,  are  to  ftrilow  the  course  of 
other  taxes,  and  be  collected  Id  the  sHine  man- 
ner, which  involves,  of  necessity,  a  sale  of  the 
land  to  satisfy  the  taxes. 

2.  It  la  claimed  that  tha-e  was  no  proper 
order  of  the  board  for  a  ivassesameut  of  the 
tax.  A  committee  of  the  board  reported  two 
lists  of  drain  taxes  spread  under  the  tax  law 
of  1891,  and  returned  to  the  count}*  treasure 
as  delinquent.  Une  list  the  committee  re- 
ported as  properly  returned  to  the  county 
treasurer,  and  the  other  list  was  not  properly 
returned.  The  report  of  the  committee  con- 
cludes as  follows:  "Your  committee  i-espect- 
fuJly  recommends  that  the  board  authorize 
the  supervisors  of  the  several  townships  In 
which  such  taxes  are  reported  as  having  been 
properly  returned  to  reassess  the  same  as 
per  act  of  lS8f>  Id  relation  thereto,  and  that 
those  reported  as  not  having  been  legally  re- 
turned not  to  be  so  assessed."  The  lands  In 
iiuestlou  were  comprised  in  the  list  reported 
proiierly  returned.  Ou  motion  this  report  of 
the  committee  was  accepted  and  adopted. 
This  was  suttlcleot  authorization  by  the 
iKHird.  See  Boyce  v.  Sebrhig,  Oti  Mich.  210, 
210,  33  N.  \Y.  815.  The  present  case  Is  un- 
like tliat  of  Post  T.  Harris,  95  Mich.  321,  51 
N.  \V.  SdH.  The  annual  report  adopted  by 
the  board  in  that  case  was  one  made  by  a 
L>ommlttee  aptKiinted  "to  I'ecapitulate  the  re- 
ports of  the  several  township  clerics  to  the 
county  clerk  lor  all  moneys  voted  to  be  raised 
by  the  townships."  The  case  tunied  upon 
the  point  that  there  was  no  direction  by  the 
iMard  to  spread  the  tax,  whereas  in  the  pres- 
ent case  there  was  such  direction,  by  the 
adoption  of  the  report  recommending  such 
action.  In  the  regular  way. 

3.  It  Ib  claimed  that  the  sale  was  for  an 
excessive  amount,  and  Included  an  intereat 
charge  at  the  mte  <rf  1  per  cent,  a  month  for 
the  tlm«  of  the  aesessmeut.  The  tax  was 
returned  delinquent  Febmary  1,  1885.  and 
amounted  at  that  time  to  It  was 
■old  and  bid  In  by  the  atate,  October  7.  1887. 
for  $38.o0,  consisting  of  tlio  following  Items: 

Tax   »3l  42 

Intprost   6  4S 

Expense  of  sale   00 


The  lands  were  resold  by  the  state  in  May, 
1893,  for  the  amount  of  the  original  bid,  with 
an  additional  interest  charge  of  $12.83.  It 
la  apparent  that  interest  was  charged  at  the 
rate  of  1  i>er  cent,  per  month.  This  we  belil 
In  Tile  Co.  V.  Snyder,  93  Mich.  32.),  53  N.  AV. 
359,  is  not  permissible  in  drain  procetxilujrsi. 
It  ia  suggested,  however,  as  the  county  trcnu- 
urer  might  have  Included  a  charge  of  4  ikt 
cent,  for  a  collection  fee,  that  If  this  be  add- 
ed the  amount  for  wlilch  the  land  sold  was- 
not  excessive.  But  no  Huch  charge  for  col- 
lection was  included,  while  an  excessive  In- 
terest charge  was.  In  Case  v.  Dean,  Ifl  Mich. 
11,  it  was  held  that  au  excesslre  tax  l-uiiIiI 
not  be  validated  by  showing  that  It  did  uot 
exceed  the  amount  which  might  have  I»eoit 
lawfully  assessed.  When  the  bill  was  rtlwl 
it  contained  no  statement  of  the  grounds  up- 
on which  It  was  claimed  that  the  sale  was 
Invalid,  nor  did  It  set  out  any  facts  showing 
defects  In  the  proceedlnga.  A  special  demcr- 
rer  was  interposed,  assigning  this  defect  and 
others.  The  demurrer  was  overruled,  with 
costs.  The  d^endant  then  answered,  and 
on  the  trial,  it  would  appear,  again  raised  the 
objection.  The  demuirer  was  well  taken, 
and  we  think  the  defendant  should  be  al- 
lowed costs  of  the  demurrer,  and  should  re- 
cover the  solicitor's  fee  paid  by  order  of  the 
court.  Upon  the  amended  bill,  complainant 
is  entitled  to  a  decree  setting  aside  the  dec<i. 
with  costs  of  both  courts,  less  the  amouiii 
awaiiied  to  defendant  on  demurrer.  The  d*' 
cree  will  be  reversed,  and  a  decree  enlcrtH: 
here  in  acconlance  with  this  opinion.  The 
other  Justices  concnn'ed. 


GARY  V.  GARY. 
(Supreme  Court  of  MUbignn.   Oct.  8,  1805.) 
DivoKCK  —  Cklkl  an*i>  Imii'man  Tkkatmbxt  — 

SUFFH  IBXCT  OF  BVIDKNCB. 

Evidence  thnt  defendant,  a  man  wortl> 
from  eight  to  ten  thouKnnd  tlollara,  had  since  liu 
marriage  with  plaintifT,  over  ii  year  before,  pur- 
chRsod  no  more  clothing  for  her  than  one  pair  of 
shoos  and  riih1>er8;  had  conipfHed  her  nt  tiiii>-!« 
to  live  In  an  attic,  wltli  uo  conveniences  what- 
ever; and  had  It'ft  her  for  six  weeks  withoiii 
moans  to  \tay  her  board,  besides  using  insultinfc 
and  abuttive  language  towards  her. — is  Miifficient 
to  support  u  deenH!  awanliiig  her  a  divurce  ft>r 
eruol  and  inhuman  treatment.  Grant.  J.,  diit- 
senting. 

Appeal  from  circuit  court,  Eaton  county. 
In  ctumcery;  Clement  Smith,  Judge. 

Bin  by  Sarah  C.  Car>-  against  John  N.  Gary 
for  a  divorce  on  the  ground  of  cruel  and  lu- 
huniau  treatment.  There  was  a  decree  for 
complainant,  and  defendant  appeals.  Af- 
firmed. 

L.  B.  Gardner  (Q.  A.  Smith,  of  coanael).  for 
nppelhint.  Alvan  G.  Fleury  (Hnggett  & 
Smith,  of  counsel),  for  apiwllee. 

IX>NG,  J.  I  am  unable  to  agree  wltb  my 
Brother  GRANT  in  reversing  the  decree  of  the- 
lower  court.    The  grounds  tor  the  relirf  ask- 
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ed,  aa  set  fortli  in  the  bill  of  complaint,  are 
that  the  defeudnut,  "though  of  sufflcieut  abil- 
ity, haa  grossly,  wantonly,  and  cruelly  neg- 
lected and  refused  to  provide  a  suitable  tnala- 
teuance  for  her."  My  Brother  GRANT  con- 
cludes that  there  Is  no  sufficient  proof  to  aus- 
tain  these  allegations.  After  a  oai-eful  read- 
lug  of  the  record,  I  am  compelled  to  disagree 
with  that  conclusion. 

The  parties  were  married  on  August  11, 
1S92,  at  Praulcfort,  Benzie  county,  this  state. 
Complainant  was  at  that  time  62  years  of 
a^o.  and  the  defendant  73.    They  had  known 
each  otHbr  for  many  years,  had  both  been  i 
previously  married,  and  were  related  to  each  I 
other  by  such  previous  marriage.    In  1S92  | 
complainant  was  residing  with  and  keeping 
house  for  her  son  at  Frankfort,  where  the 
defendant  visited  her,  his  home  being  in  I^an-  , 
»lng.  Mich.    He  remained  with  complainant  i 
some  live  weeks,  and,  while  there,  the  mar-  ' 
riage  was  arranged.    After  the  marriage  the 
defendant  remained  with  complainant  at  her  , 
home  UHtil  the  latter  part  of  February,  1893,  ; 
when  he  went  to  Lansing.    Complainant  was 
lit  that  time  ill,  but  upon  her  recovery  she 
came  to  Lansing,  where  they  for  a  time  re- 
sided, and  afterwards  went  to  Charlotte, 
where  they  continued  to  live  together  np  to 
January  19,  1894.    At  the  time  of  the  mar- 
riage, complainant  had  a  amali,  one-Btoi7 
cottage,  and  about  an  acre  of  land,  worth  ' 
$700,  covered  by  a  mortgage  of  $250.    De-  j 
fendant  was  worth  from  $8,000  to  $10,000. 

It  is  apparent  from  the  testimony  that  com- 
plainant, after  the  marriage,  was  kind  to  the  ' 
defendant,  attending  him  In  Illness,  and  pi-o-  { 
viding  for  hts  comfort.    Daring  that  time.  | 
however,  it  Is  evident  that  the  defendant 
was  utterly  regardless  of  the  comfort  of  the  ! 
complainant.    The  only  clothing  be  purchaa-  { 
ed  for  tier  was  a  pair  of  two  dollar  shoes  and 
a  pair  of  rubbers.  He  compelled  her  at  times  j 
to  live  In  an  attic,  with  no  conveniences  ; 
whatever.    At  other  times  they  boarded,  he  ; 
refusing  or  neglecting  to  pay  the  board  bills,  | 
and  suits  were  commenced  against  him  for 
such  board  and  lodging.    The  complainant  I 
was  left  in  Charlotte  for  six  weeks  while  de-  ' 
fendant  went  to  the  World's  Fair,  and  with-  ' 
out  means  to  pay  her  board.    During  part 
of  this  time  she  came  to  Lansing,  and  work- 
ed for  her  board.    He  left  her  without  any 
means  whatever.    In  addition  to  this  neg- 
lect to  provide  a  maintenance,  which  we 
thinlv  is  abundantly  shown  to  have  been 
wnntou  and  cruel  treatment  for  a  man  of  his 
ni«Hu8  and  circumstances  in  life,  he  used  the  i 
most  Insulting  and  abusive  language  towards  ! 
her.    On  the  day  of  his  going  away,  he  call-  I 
sd  her  a  "she-devil,"  and  said  he  would  not  I 
live  with  her,  and  that  she  might  go  and  live  ! 
with  any  one  who  would  keep  her  for  her  ■ 
company.    He  told  her  she  was  a  thorn  in 
his  side,  and  wanted  to  rob  him.    This  tcsti- 
uiony  as  to  cruel  treatment  was  objected  to 
under  the  pleadings,  but  we  think  It  compe- 
tent under  tbe  rule  In  Brown  v.  Brown,  22 


Mich.  244.  The  complainant  has,  we  think, 
sustained  the  allegation  of  her  bill,  and  the 
decree  of  the  court  below  will  be  affirmed 
Complainant  will  recover  the  costs  of  this 
court,  Including  a  solicitor's  fee.  of  $100.  By 
the  decree  of  the  court  below,  the  case  was 
referred  to  a  circuit  court  commissioner,  to 
take  proofs,  and  report  the  same  to  the  court 
below,  as  to  the  amount  of  property  possess- 
ed by  the  defendant,  the  permanent  allmouj' 
to  be  then  fixed  by  that  court.  The  case 
will  be  remanded  for  that  purpose. 

McGRATH.  C.  J.,  and  MONTGOMKRY 
and  HOOKER,  JJ.,  concurred  with  LONG,  J. 

GRANT,  J.  (dtssentlngj.  Complainant  filed 
a  bill  for  divorce  March  19.  1894,  in  which 
her  sole  basts  for  relief  is  the  allegation  that 
defendant,  "thougli  of  sufficient  ability,  has 
grossly,  wantonly,  and  cruelly  neglected  and 
refused  to  provide  a  suitable  mainteuance 
for  her."  On  the  8th  day  of  November,  1894, 
after  all  the  proofs  were  taken,  and  on  the 
day  that  the  final  decree  was  entered,  an 
amendment  was  tiled,  charging  extreme  cru- 
elty. No  petition  or  order  of  court  allowing 
the  amendment  is  found  In  the  record.  The 
amendment  was  not  sworn  to,  nor  was  the 
original  bill  as  amended  resworn  to.  Under 
this  state  of  facts,  neither  the  amendment 
nor  the  charge  of  cruelty  contained  in  it  cau 
be  considered.  Briggs  v.  Briggs,  20  Mich. 
34;  Green  v.  Green,  26  Mich.  437.. 

The  decree  Is  based  upon  the  "several  acts 
of  cruelty  and  nonsupport"  charged  in  the 
bill.  The  proofs  fall  to  show  a  case  of  wan- 
ton, gross,  and  cruel  neglect  or  refusal  to 
support  complainant.  The  defendant  was 
76  years  old,  physically  weak,  and  part  of 
the  time  (about  three  months  before  the  bill 
was  filed)  so  111  that  complainant  testified 
that  sbe  did  not  consider  him  competent  to 
attend  to  his  affairs;  his  property  mortgaged 
for  $2,000,  besides  other  indebtedness  of 
about  $1,000;  his  Income  very  limited  and 
uncertain;  and  a  bel[^ess  daughter,  45  years 
old,  dependent  upon  him  for  support.  I  do 
not  deem  It  important  to  enter  into  a  detailed 
statement  of  the  proofs.  Decree  should  be 
reversed,  and  bill  dismissed,  with  the  costa 
of  both  courts. 


O'NBIL  v.  GRKBNWOOD  et  al. 

WARNER  V.  SAME. 

(Supreme  Coort  of  Michigan.    Oct  1,  1805.> 
TRUSTS^WHAT  CoNSTITUTBB — EVIDBNCS  —  Dbcla- 
RATIO.NS  BT  DSCSOBNT. 

1.  Where  deceased,  In  bis  lifetime,  inclosed 
in  separate  envelopes  certain  negotiable  Instru- 
ments, with  bills  of  sale  thereof  to  his  daughter 
and  grandson,  respectively,  and  Indorsed  their 
respective  names  on  each  envelope,  and  de- 
clared that  he  had  set  them  apart  and  held 
them  io  trnst  for  said  persons,  a  trast  was 
thereby  rreated,  though  deccaaed.  dnring  hi» 
life,  retained  said  instruments  in  his  posses- 
sion, and  collected  the  interest  thereon. 
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2.  It  cannot  oe  shown  by  statement  made 
b7  deceased  to  his  children,  and  bf  facts  and 
circumstances  that  came  within  hit  knowledge, 
as  well  as  their  own,  what  disposition  deceased 
made  of  certain  pr<q>ert7'. 

Appeal  from  circuit  court.  Ionia  county.  In 
chancery;  Joseph  B.  Moore.  Jud^e. 

Separate  billa  by  Lavalette  O'Xell  and  Nan- 
cy Cullata  Warner  asalnat  Lerl  M.  Green- 
wood, as  executor,  and  others,  to  enforce  a 
trust  There  was  a  decree  In  each  case  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

A.  A.  Ellis  (Gbas.  P.  Locke,  of  counsel), 
for  appellanta.  Vem<m  H.  Smith  (W.  W. 
Mltchel,  at  counsel),  for  appellees. 

HcGBATH.  C.  J.  Lewis  WlUey,  gmnd- 
tetber  of  Lavalette  O'Netl,  and  the  father  of 
Caltsta  Warner,  died  suddenly.  May  11, 1803, 
aged  73  years.  He  had,  la  1891,  been  trou- 
bled with  la  grippe.  In  the  early  part  of 
January,  1802,  he  had  called  In  a  physician, 
and  in  the  course  of  that  illness  he  was  In- 
formed that  he  was  liable  to  sudden  death. 
Prior  to  January  20, 1892,  he  had  conveyed  to 
his  children  ail  of  his  real  estate.  He  had 
three  jprandchlldren,— Vernon  and  Pay  WII- 
ley,  sons  of  Lewis  Bradley  Wllley,  and  Lava- 
lette O'Nell.  He  had  conveyed  a  farm,  esti- 
mated to  be  worth  fn  the  nelehborhood  of 
$4,000,  to  Vernon  and  Fay  Wllley.  Webber 
&  Ruel  were  his  bankers.  On  the  date  last 
earned,  Wllley  called  in  Mr.  Sherwood  (who 
had  at  other  times  prepared  papers  for  him) 
and  Mr.  Kuel,  and  In  their  presence  opened  a 
tin  box  which  had  been  kept  In  the  vault  at 
the  bank,  and  exhibited  several  certificates 
of  deposit  Issued  by  Webber  &  Ruel,  amount- 
ing in  the  aggregate  to  over  $2,500.  and  a 
number  of  promissory-  notes  aggregating  up- 
wards of  $2,500.  He  then  stated  that  he  had 
made  provision  for  his  sons  and  daughters, 
except  one  daughter,  Oaliata  Warner,  and 
had  provided  for  the  Wllley  grandsons,  but 
bad  made  no  provision  for  Lavalette  O'Nell, 
and  desired  to  equalize  the  r]i»tiibutIon  of 
his  property  by  giving  to  Cnlista  Warner 
certificates  of  deposit,  amounting  to  ?1,800, 
and  to  Lavalette  O'Xell  notes  amounting  to 
$2,200.  He  then  selected  out  $1,800  in  cer- 
tificates of  deposit,  and  52.200  in  notes.  A 
bill  of  sale  was  prepared  by  Sherwood,  trans- 
ferring to  Lavalette  O'Nell  the  notes  so  se- 
lected out,  describing  specifically  said  notes, 
which  Wllley  executed.  The  notes  and  bill 
of  sale  were  then  placed  Id  an  envelope;  La- 
valette O'Neil's  name  was  written  thereon 
by  Sherwood,  at  Wllley 's  direction;  and  the 
envelope  was  placed  In  the  tin  box.  The 
aame  course  was  pursued  as  to  the  certifi- 
cates of  deiioslt.  A  bin  of  sale  to  Callsta 
Warner  was  prepared,  executed,  and,  with 
the  certificates,  placed  in  an  envelope,  on 
which  was  written  her  name;  and  the  en- 
velope, with  contents,  was  then  placed  In  the 
tin  box.  Wllley  explained  to  both  Sherwood 
and  Ruel  that  be  should,  during  his  life,  col- 
lect the  accratnff  interest  npon  the  notes  and 


certificates,  but  that  the  prfndpal,  upon  bis 
death,  was  to  be  the  property  of  the  parties 
named,  and  In  case  of  bis  death  at  any  time 
the  packages  were  to  be  delivered  as  address- 
ed. At  the  same  time.  Sherwood  prepared, 
and  ^Uey  executed,  the  discharge  of  a  mort- 
gage which  Wllley  held  against  another  in- 
tended beneficiary.  WHley  afterwards  de- 
posited the  tin  box  in  the  bank  vault.  It 
contained  other  notes,  certificates,  and  pa- 
pers. Wllley  retained  the  key,  and  from 
time  to  time,  nntll  bis  death,  took  papers 
from  it,  and  returned  the  same,  or  oth^v.  to 
It.  He  collected  the  interest  on  fbe  notes 
as  the  same  became  due.  At  the  time  of 
his  death  there  had  been  no  material  chan- 
ges as  to  the  notes,  but,  although  the  amonnt 
In  certificates  of  deposit  was  $2,900,  all  were 
dated  after  January  29,  1882.  Wllley  had 
talked  freely,  up  to  the  time  of  his  death, 
of  this  transaction,  to  Sherwood,  to  Mr.  War- 
ner (the  husband  of  Callsta  Wsmer),  and  to 
others.  He  bad  taken  Warner  to  the  bank, 
explained  to  him  the  transaction,  exhibited 
to.  him  the  papers,  and  Warner  had  listed  the 
papers.  On  that  occasion  he  said  to  War 
ner,  referring  to  the  notes  transferred  to 
Lavalette  O'Nell:  "I  want  you  to  know  that 
these  are  Lavalette's.  I  only  hold  them  In 
trust  for  him."  On  another  occasion,  Wll- 
ley, on  learning  that  a  piece  of  land  adjola- 
Ing  W^arner's  farm  was  for  sale,  went  to  the 
bank,  and  procured  a  draft  on  Detroit  for 
$1,800,  and  went  to  Warner's  residence,  and 
suggested  the  purchase  of  the  land.  The 
owner  asked  more  than  M'anier  thought  the 
land  was  worth,  and  the  purchase  was  not 
made.  Warner  afterwards,  at  a  forced  fale 
of  the  premises,  bid  up  to  $1,800;  but  a  higb 
er  bid  was  obtained,  and  he  did  not  pur- 
chase. On  another  occasion,  Wllley,  while 
at  Warner's,  suggested  that  certain  improve- 
ments be  made  "with  some  of  that  money  of 
yours  which  I  have  down  there."  but  Mm. 
Warner  said  they  contemplated  buying  an- 
other place.  When  Wllley  procured  the . 
draft,  he  said  to  his  bankers  that  he  might 
not  use  the  dmft,  and  not  to  destroy  t!ie 
certificates.  When  the  draft  was  returned. 
It  was  destroyed,  and  oo  change  was  made 
In  the  certificates.  Three  days  before  his 
death,  Wllley  exhibited  to  Sherwood  a  mem- 
orandum book  in  which  be  bad  listed  the 
.notes  and  certificates  as  they  then  stood.  To 
Sherwood  and  to  others  Wllley  bad,  up  to 
the  time  of  lils  death,  said  that  he  was  keep- 
ing the  amounts  so  set  aside  Intact;  that  he 
bad  set  aside  $1,800  for  Callsta  Warner,  and 
$2,200  for  Lavalette  O'Nell,  and  was  keep- 
ing the  certificates  and  notes  for  them;  that 
he  held  the  notes  In  trnst  for  Lavalette 
O'Nell;  that  he  had  given  Callsta  $1.8()0.  To 
Warner  he  had  said:  "You  tell  Callsta  that 
I  think  she  had  better  put  her  money  In 
that  land.  That  will  be  a  good  investment." 
Again  he  said  to  Warner.  "If  I  should  drop 
off  suddenly,  Cnllsta's  money  la  there  la  the 
bank,  and  the  banker  underBtaoda  it"  In 
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the  list  of  notes  set  aside  to  O'Nell  were 
two  notes  made  by  Lewis  Bradley  WlUey,— 
ooe  of  $725.  and  one  of  $350,— held  by  tbe 
fatber.  After  tbe  father's  death,  Lewis 
Bradley  Wllley  toolE  from  the  dead  man's 
pockets  hit  watch,  his  lieys,  and  a  bundle  of 
papers.  After  the  funeral  tbe  belrs  were 
called  in.  Mr.  Ruel  produced  the  tin  box 
from  the  bank.  Lewis  Bradley  Wllley  pro- 
duced tbe  Icey.  Tbe  box  was  open%d,  but 
tbe  UUs  of  sale,  certificates  of  deposit,  and 
notes  in  question  were  missing.  Lewis  Brad- 
ley Wllley  then  produced  the  certificates  of 
deposit  and  the  notes,  with  tbe  exception  of 
tbe  note  for  $720  made  by  himself.  The 
two  blllfl  of  sale  were  not  produced.  Tbe  . 
poclEet  memorandum  book  which  deceased  I 
carried,  which,  a  few  days  before  hia  death, 
he  bnd  exhibited  to  Mr.  Sherwood,  and  wblch  j 
contained  a  list  of  tbe  notes  and  certificates 
held  for  O'Neil  and  Mrs.  Warner,  was  also  I 
missing.  Lewis  Bradley  Wllley  was  not  I 
sworn.  On  tbe  Sunday  before  bis  death.  Mr. 
Wiliey  referred  to  tbe  matter  of  the  proTi* 
sion  made  for  Laralette  O'Neil  and  Mrs.  War^ 
ner,  and  stated  that  It  was  in  black  and 
white,  tapping  the  breast  pocket  of  Ms  coat 
as  be  made  the  remark.  He  had  evidently  j 
taken  tbe  two  packages  from  tbe  tin  box 
at  the  bank,  and  had  tiiem  on  his  person  at 
tbe  time  of  his  death.  It  may  bare  been 
done  for  the  purpose  of  maklDg  the  yery 
memorandum  book  list  to  which  the  witness 
Sherwood  refers. 

I^wis  Bradley  Wllley  was  interested  In 
the  destruction  of  the  note,  the  bills  of  sale, 
and  the  memorandum  book;  and,  from  the  i 
statements  made  by  blm  respecting  tbe  mat-  ' 
ter,  it  Is  evident  that  these  missing  papers  ! 
wM-e  destroyed  by  him  aft«  bis  father's  | 
death.  The  case  mnst  therefore  be  consld-  , 
ered  as  If  tbe  packages  had  been  found,  i 
after  the  death  of  Lewis  Will^,  with  the  | 
bills  of  sale  and  the  amount  of  the  notes  : 
intact  j 

This  record  leaves  no  room  for  doubt  but 
that  Lewis  Wiliey.  oa  the  date  named,  in- 
tended to  separate  and  set  apart,  and  did 
separate  and  set  apart,  from  his  other  prop- 
erty, tbe  said  notes  and  certificates,  as  tbe 
property  of  Lavalette  O'Neil  and  Calista 
Warner.  That  at  tbat  time  he  intended  to 
and  did  retain  possession  of  said  property, 
and  appropriate  to  himself  tbe  income  there- 
of. That  he  manifested  hie  intention  to  one 
of  bia  bankers  and  to  Mr.  Sherwood.  Tbat 
he,  In  effect,  stated  to  those  gentlemen  tbat 
the  beneficial  Interest  In  the  principal  sum 
represented  by  the  notes  and  bank  ca*tifi- 
cotes  was  In  Lavalette  O'Nell  and  Callsta 
Warner;  tbat  be  should  retain  tbe  bills  of 
sale  and  property  until  his  death,  and  tbat 
at  that  time  the  bills  of  sale,  notes,  and  cer- 
tlflcatea  should  be  delivered  to  tbe  benefi- 
ciaries; and  that  until  that  time  be  should 
collect  and  appropriate  to  his  own  nse  the 
Interest,  but  should  preserve  intact  the  sums 
Bo  set  opart.  TbRt  during  the  time  that 
T.64H.w.no.  13—88 


transpU-ed  before  his  death  he  repeatedly  ac- 
knowledged the  relation  assumed;  regarded 
himself  as  bolder  in  trust  for  the  parties 
named,  and,  as  such,  und»'  obligations  to 
account;  sedulously  observed  tbe  terms  of 
the  trust;  and,  at  his  death,  left  both  funds 
Intact,  as  evidence  of  Its  execution. 

It  la  insisted  tliat  the  gift  was  Incomplete, 
and  tbat  tbe  existence  of  the  bill  of  sale  is 
Inconsistent  with  an  Intention  to  create  a 
trust  Tbe  creation  of  a  trust  does  not  de- 
pend upon  the  use  of  a  particular  form  of 
words,  but  It  may  be  Inferred  from  the 
facts  and  circumstances  of  tbe  case.  Crisa- 
man  v.  Crissman,  23  Mich,  217;  Ellis  v.  Se- 
cor,  31  Mich.  186;  Miller  v.  Aldrlch,  Id.  418; 
Leland  v.  Collver,  34  Mich.  418;  Huxley  v. 
Rice,  40  Mich.  73;  Cummlngs  v.  Corey,  58 
Micb.  404,  25  N.  W.  481;  Chadwick  v.  Cbad- 
wick,  D9  Mich.  87,  26  N.  W.  288;  Beaver  v. 
Beaver,  117  N.  Y.  421-428,  22  N.  E.  940.  In 
the  last  case  cited  it  is  said,  "To  constitute 
a  trust,  there  must  be  either  an  explicit  dec- 
laration of  trust  or  circumstances  which 
show  beyond  reasonable  donbt  that  a  trust 
was  Intended  to  be  created."  The  character 
of  tbe  transaction  is  to  be  determined,  not 
alone  from  the  bills  of  sale,  but  from  all  tbe 
facts  and  circumstances  connected  with  the 
transaction.  A  blU  of  sale  Is  not  essential, 
as  a  declai-atlon  of  trust  is  siifflcient  of  it- 
self, to  transfer  the  equitable  title.  Nor  is 
its  existence  Inconsistent  with  tbe  Intention 
to  create  a  trust,  where  it  appears  to  have 
been  Intended  to  operate  as  a  conveyance 
of  the  legal  title  after  full  performance  of 
the  trust.  A  bidding  in  trust  Involves  pos- 
session, control,  domlnlMi,  reinvestment  aud 
the  legal  title.  In  order  to  create  a  trust  lu 
the  donor,  a  mere  retention  or  promise  to 
give  in  f  uturo  Is  insufficient  Tbere  must  be 
an  act  or  series  of  acts,  which  divest  tbe 
donor  of  the  equitable  ownership,  and  vest 
such  ownership  In  the  donee.  Under  the 
rule  laid  down  In  Ellis  v.  Secor,  tbe  execu- 
tion of  an  instrument  which,  if  delivered, 
would  operate  as  a  transfer  of  the  title, 
with  intent  to  effectuate  such  purpose,  op- 
erates as  a  declaration  of  trust,  although  the 
possession  of  such  Instrument  be  retained 
by  the  grautor.  There  are  authorities,  bow- 
ever,  which  bold  ttiat  an  assignment  Intend- 
ed as  a  gift  In  prfesentl,  but  incomplete  for 
want  of  delivery,  cannot  be  construed  as  a 
declaration  of  trust  Those  cases  will  be 
found,  upon  examination,  to  be  Instances  of 
mere  naked  assignment,  without  othCT  Indi- 
cia of  an  intent  to  create  a  trust.  Young 
V.  Young,  SO  N.  Y.  422,  is  a  case  of  that 
class.  Indorsements  had  been  made  upon 
envelopes  containing  bonds,  and  tbe  donor 
had  exhibited  the  packages,  with  the  in- 
dorsements thereon,  to  the  wives  of  the  in- 
tended donees,  with  the  statement  tbat  he 
believed  he  bad  made  a  valid  disposition  of 
tbe  bonds.  The  court  held  that  the  case 
was  one  of  imperfect  gift,  and  that  the 
transaction  could  not  be  sustaiued  as  a  dec- 
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laration  of  trust  It  Is  said  tn  that  caae 
that  the  donor  conid  not  at  the  same  time 
be  both  trustee  and  cestui  que  trust  This 
court  bas  held  otherwise  In  Edlnger  t.  Hel- 
ser,  62  Mich.  GdS,  29  N.  W.  367,  and  Lore  t. 
Francis,  63  Mich.  181,  29  N.  W.  m.  That 
case  contains  a  very  elaborate  discussion  of 
the  main  qneetlon,  criticising  the  authori- 
ties cited  with  approval  by  the  court  la  Bllla 
T.  Secor,  supra. 

It  Is  not  necessary,  however,  to  rest  the  pres- 
ent case  upon  the  fact  of  the  execution  of 
the  bills  of  sale.  Here  we  have  other  evl- 
denres  of  a  manifest  Intention  to  create  a 
trust:  The  parol  declaration  of  such  a  pur- 
pocpe;  subsequent  conduct  and  statements 
confirmatory  of  such  purpose;  and,  at  the 
close  of  the  donor's  life,  the  two  funds  stUI 
separated  from  other  like  property,  and  In- 
tact In  Mtlroy  v.  L<M*d,  4  De  Gei,  P.  &  J. 
264,  Lord  Chief  Justice  Turner  said:  "I  lake 
the  law  of  tbis  court  to  be  well  settled  that 
In  order  to  rend»  a  voluntary  settlemoit 
valid  and  effectual,  the  settle  must  hare 
done  ererythlng  which,  according  to  the  na- 
ture of  the  property  comprised  In  the  settle- 
ment, was  necessary  to  be  done  tn  order  to 
transfer  the  prop^ty  and  render  the  settle- 
ment binding  upon  bim.  He  may,  of  course, 
do  this  by  actually  transferring  the  property 
to  the  persona  for  whom  he  Intended  to  pro- 
vide, and  the  provision  will  then  be  effectual; 
and  it  win  be  equally  effectual  If  be  transfer 
the  property  to  a  trustee  for  the  purposes  of 
the  settlement,  or  declare  that  he  himself 
holds  It  In  trust  for-  those  purposes;  and,  If 
the  property  be  personal,  the  trust  may,  I 
apprehend,  be  declared  either  in  writing  or 
by  parol."  In  Richards  v.  Delbrldge,  L.  R. 
18  Eq.  11,  15,  the  court  say:  "The  true  dis- 
tinction appears  to  me  to  be  plain  and  be- 
yond dispute.  For  a  man  to  make  himself  a 
trustee,  there  must  be  an  expression  of  in- 
tention to  become  trustee,  whereas  words  of 
present  gift  fiiow  an  Intention  to  give  over 
property  to  another,  and  not  to  retain  It  In 
the  owner's  own  bands  for  any  purpose,  fidu- 
ciary or  otherwise."  The  present  cases  come 
dearly  within  this  rule.  It  was  not  neces- 
sary that  decedent  should  have  made  a  form- 
al declaration  of  trust.  Its  equivalent  is 
all  that  was  necessary.  Decedent,  however, 
in  conversation  with  one  of  the  witnesses, 
gave  his  own  Interpretation  of  what  he  had 
done,  wben  be  stated  that  be  beld  the  prop- 
erty in  trust  A  full  dlscusston  of  the  English 
cases  will  be  found  In  Ellis  r.  Secor,  where  a 
voluntary  assignment  of  a  chose  In  action  Is 
held  to  be  a  sufiiclent  declaration  of  trust  if 
the  grantor  meant  to  pass  the  proper^,  and, 
farther,  that  the  retained  possession  by  the 
grantor  of  a  voluntary  deed  of  gift  or  settle- 
ment Is  not  inconsistent  with  Its  enforce- 
ment 1'  intended  to  be  effectual,  and  If  ca- 
pable frf  transferring  title  by  its  terms.  In 
Johnson  r.  Smith,  1  Yes.  Sr.  814,  there  cited, 
possession  of  a  deed  of  gift  of  chattel  Inter- 
ests and  Becnrities  was  retained  by  the  donor, 


and  was  not  intended  to  operate  a  benefldtl 
interest  In  the  grantee  until  the  death  of  the 
grantor.  See,  also,  Bunu  r.  Wintbrop,  1 
Johns.  Ch.  320;  Martin  r.  Funk,  76  N.  Y. 
184.  Acceptance  by  the  donee  was  not  nec- 
essary. That  may  be  Imi^led  when  the  gift, 
otherwise  comjdete.  Is  beneficial  to  the  donee. 
Hlgman  v.  Stewart,  38  Mich.  513;  Beaver  v. 
Beaver.  117  N.  Y.  421,  22  N.  B.  840;  MarUn 
V.  Funkt  supra. 

In  the  Warner  Case  the  court  ruled  as  fel- 
lows: "I  undo'stand  that  It  Is  agreed  herv 
that  Orville  Wllley  and  the  other  Willey 
(Bradley  WUley)  are  children  and  heirs  at 
law  of  Lewis  WUley,  deceased;  and  it  is 
proposed  to  show  by  them  statements  that 
were  made  by  their  father,  and  facts  and  cir- 
cumstances that  cam«  within  his  knowledge, 
as  well  as  their  own,  to  show  what  disposi- 
tion was  made  ot  this  identical  property. 
The  court  holds  that  that  nnder  the  statute, 
would  be  clearly  Incompetent  and  dedlnes 
to  receive  It.  This  ruling  Is  to  be  taken  as 
though  the  evidence  was  taken,  and  It  came 
up  on  a  motion  to  strike  the  same  from  this 
case."  The  ruling  was  c<»Tect  Howard  v. 
Patridc,  38  Mich.  795;  Ripley  v.  Sellgman, 
88  Mich.  188,  60  N.  W.  143;  Penny  r.  Croul, 
87  Mich.  15,  49  N.  W.  811. 

The  decree  la  each  case  Is  affirmed,  witb 
costs  In  each  to  complainant  The  other  Jus- 
tices concurred. 


YANKTON  FIRB  INS.  GO.  v.  FREMONT. 
B.  &  M.  V.  R.  CO. 

(Supreme  Court  of  South  Dakota.    Oct  1, 
1B96J 

DlRBOTINO  ViKDIOT— FlHBB  SST  BT  LoOOMOnVL 

1.  Where,  at  the  close  of  the  plaintilTB  evi- 
dence, the  defendant  moves  the  court  to  di- 
rect a  verdict  In  his  favor,  whtdi  Is  denied,  and. 
no  evidence  being  offered  by  the  defendant  the 
court,  on  motion,  directs  a  verdict  for  the  plain- 
tiff, aud  the  defendant  does  not  request  the 
court  to  Bubmit  the  case  to  the  jury,  it  ii  not 
error  for  the  court  to  direct  a  verdict  for  the 
plaintiff,  if  there  was  sufficient  evidence  to  sap- 
port  such  verdict. 

2.  The  evidence  in  this  ease  examined,  and 
found  sufficient  to  support  the  verdict  directed 
in  favor  of  the  plaintiff. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Pennington  coun- 
ty; William  Gardner,  Judge. 

Action  by  the  Yankton  Fire  Insurance  Com- 
pany against  the  Fremont  Elkhorn  ft  Mift- 
souri  Valley  Railroad  Company.  Judgnieui 
for  plaintiff,  and  defendant  appeals.  Afllnn- 
ed. 

James  W.  Fowler,  for  appelant  Wood  & 
Budl,  for  reqNmdeut 

CORSON,  P.  J.  Thlswasan  actJoo  broogbt 
by  plaintiff,  aa  assignee  of  one  Henry  Beb- 
i&m,  whose  proper^  it  Is  allied  was  de> 
atroyed  by  flre  caused  by  the  negligence  of 
the  defendant  Verdict  and  Judgmoit  tor 
plaintiff,  and  the  defendant  amteala. 
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t  tbe  close  of  plaintiff's  cTtdence  tbe  de- 
tent moved  the  court  to  direct  a  verdict 
ts  favor.    This  motion  was  denied,  and 
ptloD  taken.    The  defendant  offering  no 
}nce,  tbe  plaintiff .  moved  the  conrt  to 
t  a  verdict  In  its  favor,  which  motion 
granted,  and  defendant  excepted.  Only 
questions  are,  therefore,  presented  for 
eclsion:  First.  Did  the  conrt  err  in  de- 
defendant's  motion  to  direct  a  verdict 
favor?    Second.  Did  the  court  err  In 
ing  the  motion  of  the  plaintiff  for  tbe 
Ion  of  a  verdict  In  Its  fovor? 
*ief  statement  of  tbe  facts  may  be  neces- 
o  a  proper  understanding  of  tbe  qnes- 
^resented.    Hent7  Bebrens,  the  plain- 
^signor,  was  tbe  owner  of  a  ranch,  with 
Qgs  end  other  Improvements  thereou, 
id  about  8^  miles  from  the  railroad, 
mlldlngs  and  improvements  were  in- 
by  the  plaintiff  company.   On  October 
38,  these  buildings  and  Improvements 
estroyed  by  fire,  or  partially  so,  and  the 
T  adjusted  tbe  said  loss  at  $600,  and 
e  same.  The  fire  that  destroyed  or  In- 
:be  bnlldlnga  also  destroyed  a  large 
.  .  y  of  bay,  fences,  etc.   Bdirens  claim- 
ed, and  tbe  plaintiff  now  claims,  that  the  fire 
that  burned  the  buildings,  improvements,  hay, 
etc.,  was  caused  by  the  negligence  of  the  de- 
fendant by  tbe  setting  of  a  fire,  near  Its  right 
of  way,  by  a  passing  engine.   The  defendant 
settled  with  Behrens  for  a  part  of  his  loss, 
deducting  the  f600  paid  upon  the  insurance 
by  the  plaintiff.    Bebrens  assigned  to  tbe 
plaintiff  his  claim  against  the  defendant  for 
tbe  $600  not  paid  by  that  company.  When 
the  plaintiff  bad  concluded  Its  evidence  aud 
rested,  tbe  defendant  made  the  following  mo- 
tion:   "The  plaintiff  bavhig  rested  its  case, 
the  defendant  now  moves  tbe  court  to  direct 
a  verdict  for  the  defendant  for  tbe  reasons 
following,  to  wit:    First.  Because  tbe  plain- 
tiff has  totally  failed,  upon  the  undisputed 
evidence  In  the  case,  to  make  out  a  prima 
facte  case  against  the  defendant  herein,  be- 
cause there  Is  no  proof  In  this  record  that 
the  fire  that  originated  at  the  point  testified  to 
by  the  witness  Warner  and  Mrs.  BImbnum 
Is  tbe  same  fire  that  burned  over  the  premises 
belonging  to  the  witness  Henry  Behrens,  and 
the  record  falls  to  show  that  tbe  fire  that 
Htarted  at  a  point  near  the  railroad  track, 
designated  by  the  witnesses  and  every  wit- 
ness In  this  case,  Is  the  one  that  burned  over 
the  premises  of  tbe  witness  Behrens;  and  for 
the  further  reason  that  there  is  no  evidence  In 
the  case  showing  that  the  railroad  company 
liad  notice  of  tbe  asdgnment  and  subrogation 
of  the  Insurance  company  before  the  payment 
of  the  claim  was  made  to  it,  and  that  tbe  de- 
fendant, at  the  time  of  the  payment  of  tbe 
claim,  had  no  notice  that  there  had  been  any 
transfer  of  the  claim  arising  from  any  loss  by 
this  fire."  The  ruling  of  the  conrt  iipon  this  mo- 
tion presents  tbe  first  qu»tlon  to  be  consid- 
ered. 

It  doe*  not  seem  to  be  serloiuly  qneatloiied 


by  the  learned  counsel  for  the  defendant  that 
a  fire  was  started  near  the  defendant's  right 
of  way,  by  one  of  its  passing  engines,  on 
the  afternoon  In  which  Behrens'  property  was 
burned,  and  that  It  spread  to  a  considerable 
extent  In  a  southeasterly  direction;  but  the 
counsel  contend  that  the  evidence  was  In- 
sufficient to  prove  that  It  caused  the  loss  of 
Bebrens*  properly.  The  evidence  tending  to 
prove  that  tbe  flre  extended  from  the  point 
where  It  originated  near  defendant's  railroad 
to  the  premises  of  Behrens  does  not  seem 
to  be  as  clear  and  satisfactory  as  It  apparent- 
ly might  have  been  made,  but  we  are  inclin- 
ed to  the  opinion  that  It  was  stifflcient  to 
make  out  a  prima  facie  case,  and  was  such 
as  would  have  justified  a  jury  In  finding  that 
the  fire  having  its  origin  at  tbe  railroad  was 
the  same  flre  that  burned  the  Behrens  prop- 
erty, and  that  this  fire  was  the  proximate 
cause  of  Bebrens*  loss.  Behrens,  a  witness 
on  tbe  part  of  the  plaintiff,  on  his  direct  ex- 
amination testified,  in  substance,  as  follows: 
That  when  he  crossed  the  railroad  track,  go- 
ing home  from  Rapid  City,  at  about  6  o'clock, 
be  saw  tbe  prairie  smoking,  and  he  could  see 
the  blaze  In  the  haystacks;  and  when  he 
came  to  his  place  it  was  all  ablaze,— the  bay- 
stacks  were  all  in  a  blaze.  He  fui-ther  tes- 
tified that  he  should  Judge  the  starting  point 
was  about  50  feet  ftvm  tbe  railroad  track, 
and  It  ran  southeast,  and  about  S^^  miles  to 
his  place,  from  the  railroad  track.  He  fur- 
ther says:  "I  seen  this  fire  the  same  even- 
ing it  occurred.  I  seen  it  from  tbe  crossing. 
I  didn't  go  to  see  how  It  started  until  Sunday 
afternoon.  I  visited  the  place  the  following 
day.  That  was  the  same  fire  I  saw  the  day 
before,  on  my  way  to  the  ranch,— the  same 
fire  that  destroyed  my  buildings."  On  hitf 
cross-examination  he  testified  as  follows:  "I 
was  here  in  Rapid  on  tbe  day  of  the  fire, 
at  work  in  my  place  of  business.  I  left  here 
between  two  and  three  o'clock  in  tbe  after- 
noon, to  go  down  to  my  ranch.  I  crossed 
the  railroad  track  south  of  Brennan.  I 
should  Judge  It  was  about  half  past  five  or 
six  when  I  got  to  the  crossing  of  the  rail- 
road track.  Tbe  sun  must  set  at  about  six 
at  that  time  of  year.  I  did  not  look  that 
night  to  see  where  tbe  flre  started.  I  cross- 
ed the  track  atmut  20  or  30  rods  from  where 
the  flre  started.  X  kept  the  road  all  tbe  way. 
It  was  on  the  east  and  north  of  tbe  road;  it 
was  all  burning  and  smoking  when  I  got 
there.  I  didn't  go  over  the  burnt  district 
Kept  to  tbe  road  all  tbe  way.  Seen  but  one 
side  of  the  burnt  district  I  was  not  at  my 
place  when  the  fire  first  came  there,  •  •  * 
I  went  the  next  day  to  see  where  It  came 
from.  I  don't  think  there  was  any  other 
fires,  for  tbe  wind  was  blowing  about  50 
miles  an  hour.  Don't  know  of  my  own 
knowledge  how  many  fires  were  started,  or 
where  they  were  started.  My  testlmcmy  la 
entirdy  based  upon  the  appearance  of  the 
cotmtry  as  I  found  It  after  It  bad  been  burnt 
over.   I  would  swear  It  was  the  same  flre. 
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Q.  IIow  could  you  swear  that?  A.  Because 
there  was  a  starting  point,  and  It  followed 
along  the  way  the  wind  would  blow  It.  The 
wind  would  carry  It  right  down  to  my  place. 
My  mnch  is  southeast  /rom  the  point  where 
the  Are  started.  The  wind  was  blowing  the 
same  way,-4n  the  direction  of  my  house." 
It  will  be  observed  that  he  swears  it  was 
the  same  fire  that  had  Its  origin  on  the  line 
of  the  railroad.  Mr.  Volney  Warner,  also  a 
witness  on  the  part  of  the  plaintiff,  testified 
as  follows:  "I  live  on  Dry  Creek.  Am  a 
farmer.  I  heard  Behrens  testify  here.  I 
recollect  the  fire  he  had  reference  to.  It 
€ommence.d  over  near  my  place;  on  Charley 
Seipc's  place,  about  a  half  a  mile  from  my 
place.  The  defendant's  railroad  track  is 
about  80  or  35  feet  trom  where  the  fire  com- 
menccd.  I  was  In  sight  of  the  starting 
place.  I  went  to  that  point  that  day.  Was 
with  them,  and  helped  put  the  fire  out  I 
know  where  Behrens'  place  is  located.  It  is 
eight  miles  from  the  place  where  the  Are 
broke  out.  The  wind  was-blowing  trom  the 
northwest,  and  went  toward  the  southeast. 
I  followed  It  down  to  James  Crockett's  place. 
That  is  about  three  miles  and  a  half.  Of  my 
own  knowledge,  I  don't  know  bow  much  fur- 
ther it  went.  Q.  Do  you  know  that  the  Are 
that  destroyed  Baylies'  hay  is  the  same  fire 
that  destroyed  Behrens'  ranch?  A.  I  could 
not  swear  positively  It  was.  I  am  satisfied 
it  was.  The  fire  went  down  that  way,  and 
appeared  to  go  there.  Q.  Do  you  know  that 
it  was  the  same  fire  that  he  testified  to  as 
the  fire  that  destroyed  Behrens'  ranchf  A. 
Yes,  sir.  Q.  Was  there  more  than  one  fire 
that  day?  A.  No,  sir.  Q.  I  will  ask  you, 
if  you.  since  that  time,  followed  the  burnt 
tlistrict  down  to  the  Behrens  ranch.  A.  I 
went  down  to  the  county  commissioner's, 
Jim  GrocketfB,  at  the  time  of  the  fire,  to 
fight  the  fire.  I  don't  remember  any  fire 
near  the  railroad  track  except  tliis  one.  That 
was  the  only  fire  on  the  east  side  of  the  rail- 
road that  year."  It  will  be  observed  that 
Mr.  Warner  says  he  followed  the  fire  3^ 
miles  to  Crockett's  place,  and  that  the  fire 
went  down  in  the  direction  of  Behrens'  ranch, 
and  "appeared  to  go  there,"  and  that  there 
was  only  one  fire  that  year  on  the  east  side 
of  the  railroad.  Mr.  Behrens,  being  recall- 
ed, testified:  "How  many  fires,  if  you  know, 
occurred  that  fallf  A.  That  was  the  only 
fire,  and  the  Identical  fire.  1  know  that  fire 
passed  Crockett's  place.  Q.  That  was  the 
fire  that  passed  over  this  country  down  to 
Behrens'  place.  A.  Yes,  sir."  Mr.  Bayliss, 
In  his  evidence -in  rc^rd  to  the  fire  that 
started  at  the  railroad  and  the  one  that  de- 
atroyed  Behrens'  property,  testified  on  cross- 
examination  as  follows:  "Q.  Do  you  know  It 
was  the  same  fire?  A.  I  believe  so.  Everybody 
tn  oar  coantry  thinks  so.  Q.  Do  you  know 
whether  it  was  the  same  fire  or  not?  A. 
When  It  commenced,  and  the  way  It  burned. 
It  seemed  so.  I  could  not  say  I  know  It  Q. 
Would  yon  say  It  was  ttie  same  fire?  A. 


The  circumstances  are  such  that  I  do  know 
It"  It  will  thus  be  seen  that  he  testified 
that  the  cii-cumstances  were  such  that  he 
knew  It  was  the  same  fire,  'i'he  ciruumstau- 
ces  he  referred  to  were  not  called  out  but 
the  evidence  was  not  stricken  out,  nor  any 
motion  made  to  strike  out  the  same.  Mr. 
Birnbaum  testified:  "I  reside  on  Dry  Creek. 
atx)ut  nine  miles  from  here.  I  saw  the  tire 
in  coutroversy.  It  was  about  three  o'clock 
in  the  afternoon.  I  went  out  to  fight  the 
fire.  •  •  •  The  fire  ran  down  In  the  di- 
rection of  Behrens'.  I  don't  know  if  It  went 
as  far  as  Behrens'  place.  I  was  not  alcmg  the 
riffht  of  way  of  the  railroad  at  the  point 
where  the  fire  stalled.  I  seen  from  the  house 
where  the  fire  run  along."  As  to  the  origin 
of  the  fire,  Mrs.  Birnbaum  testified  as  fol* 
lows:  "I  reside  on  Dry  Creek,  half  a  mile 
below  Brennan,  about  eighty  rods  from  the 
railimd  track.  I  can  tell  about  this  fire  in 
October,  188S.  I  don't  know  the  date.  I 
was  standing  outdoors,  and  saw  the  train 
go  by,  and  then  saw  the  fire  start  up  right 
away.  I  was  looking  at  the  train  all  the 
time,  and  saw  the  fire  start  up.  It  was  a 
freight  train.  When  the  train  went  by,  I 
saw  the  fire  start  right  up.  I  looked  up, 
and  saw  the  fire  bum.  I  didn't  see  nobody 
there  but  the  section  men.  I  was  not  over 
where  the  fire  burned." 

It  will  be  observed,  therefore,  that  there 
was  evidence  tending  to  prove  tliat  a  lire  was 
caused  by  defendant's  engine,  near  its  line  of 
road.  This  was  sufilclent  to  raise  the  pre- 
sumption of  negligence  on  the  part  of  the 
defendant  Kelsey  v.  Railway  Co..  1  iS.  U. 
SO.  43  N.  W.  201.  The  evidence  on  the  part 
of  plaintiff  also  tended  to  prove  that  the  fire 
thus  started  extended  In  a  southeasterly  di- 
rection to  the  property  of  the  said  Bebivns, 
and  destroyed  the  same.  The  fire  was  fol< 
lowed  miles  in  that  direction,  and  there 
was  no  other  fire  that  day,  and  no  other  fire 
that  fall  on  that  side  of  the  railroad;  and 
three  witnesses— Behrens,  Bayliss,  and  War* 
uer— state,  the  former  positively,  and  the  lat- 
ter in  effect,  that  the  fire  so  started  at  the  i  ail- 
road  ext^ded  during  the  same  afternoon  to 
the  Behrens  property.  There  was  not  only 
proof  that  the  Are  may  have  caused  the  de- 
struction of  Behrens'  property,  but  that  It 
did  in  fact  do  so.  In  the  absence  ol  any  con- 
flict in  the  evidence,  this  would  have  been 
sufficient  to  Justify  a  jury  In  finding  a  verdict 
for  the  plaintiff. 

The  second  point  made  by  counsel  for  de- 
fendant In  his  motl<m  to  direct  a  verdict  is 
also  untenable,  as  the  evidence  clearly  shows 
that  the  defendant,  when  it  settled  with 
Behrens  for  a  part  of  his  loss,  did  so  witb 
the  full  knowledge  that  $600  of  his  dalm  bad 
been  paid  him  by  the  plaintiff.  Bebrena,  in 
his  evidence,  shows  that  In  this  settlenaant 
made  by  him  with  the  defendant  tba  9600 
was  deducted  from  the  amoont  to  which  bs 
was  entitled.  He  says:  "A.  He  notified  ma 
I  shoDld  settle  withoat  loaliig  anytUag.  I 
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should  collect  the  insurance  first  He  said  U 
I  could  do  that  he  could  probably  settle  tor 
the  balance,  which  he  did.  He  said  he  would 
do  nothicff  imta  the  tnsurance  company  mis 
settled  with,  so  I  went  ahead,  and  settled 
with  the  company."  "A.  The  notice  ot  as- 
si^muent  I  gave  Clark  was  verbal.  That  was 
In  my  store,  when  we  were  adjustins  the 
claim.  That  was  aft«r  the  insurance  com- 
pany had  paid  me  $000  that  was  covered  by 
its  policy;  and  after  that  I  didn't  bold  the 
railroad  company  any  more,  and  they  would 
have  to  settle  with  the  Insurance  company. 
He  said:  'All  right.  I  will  stand  the  Insurance 
company  a  fight'  We  deducted  the  $600 
from  the  amount  of  the  loss,  and  settled  with 
them  for  the  balance.  The  assignmeDt  was 
mitde  to  the  Insurance  company  in  1880.  It 
was  the  spring  after  the  flre  occurred."  We 
conclude  there  was  no  error  In  the  court's 
ruling  denying  defendant  motion  to  direct  a 
verdict  In  its  favor. 

The  defendant  Introduced  no  evidence,  and 
thereupon  the  plaintiff,  as  before  stated, 
moved  the  court  to  direct  a  verdict  in  Its  fa- 
vor. This  motion  was  granted,  and  a  ver- 
dict directed,  and  an  exception  taken.  This 
ruling  of  the  court  la  assigned  as  error.  And 
counsel  for  appellant  contends,  that:  "With- 
out the  waiver  of  the  right  of  a  tiial  by  Jury 
by  consent  of  the  parties  in  the  manner  pro- 
vided by  C<mip.  Laws.  I  6065,  the  court  errs 
if  It  substitutes  Itself  for  the  }ury.  Hence, 
after  defendant's  motion  to  direct  a  verdict 
In  Its  behalf  had  been  overruled,  the  defend- 
ant 4'aa  then  entitled  to  have  the  evidence  in 
this  case  submitted  to  the  Jury,  and  to  have 
the  benefit  of  such  conclusions  of  fact  as  the 
Jury  might  Justifiably  have  drawn."  This 
question  presents  more  dlfBcidty,  but  constl- 
tutiug  an  important  element  In  this  case  is 
ilie  fact  that  appellant  moved  the  court  to  di- 
rect a  verdict  in  Its  favor,  and  did  not  request 
the  trial  court  to  submit  any  issue  to  the 
Jury.  Both  parties,  by  their  respective  mo- 
tions. In  effect  admitted  there  were  no  dis- 
puted facts  to  be  submitted  to  the  Jury,  and 
virtually  agreed  to  submit  the  que8ti<Hi8  of 
both  law  and  fact  to  the  Judge;  and,  under 
such  circumstances.  If  there  Is  evidraice  suffi- 
cient to  uphold  the  dedalon,  it  is  not  error 
for  the  court  to  direct  a  verdict  This  seems 
to  be  the  view  taken  by  the  court  of  appeals 
of  New  York.  In  Dillon  v.  Cockroft,  00  N.  Y. 
649,  that  court  says:  "There  was  no  error  in 
directing  a  verdict  for  the  plaintiff.  The  de- 
fendant's counsel  did  not  ask  to  go  to  the 
jury  upon  the  facts,  but  made  a  motion  to  dis- 
miss the  complaint,  which  was  denied  before 
the  plaintiff  moved  that  the  court  direct  a 
verdict.  The  motion  to  dismiss  the  complaint 
was  equivalent  to  a  request  to  direct  a  ver^ 
diet  in  favor  of  the  defendants.  Such  being 
the  case,  the  parties,  by  the  motions  made, 
each  one  of  them,  virtually  agreed  to  sdbmlt 
the  quest]<m  of  tect  to  the  Judge,  aiid,  under 
the  circumstances.  If  there  is  any  evld«ice 
to  iq»bold  the  dedslai*  U  Is  not  error.  It  la 


well  settled  that  where  the  defendant  moves 
for  a  nonsuit,  or  rests  his  defense  upon  ques- 
tions of  law,  and  does  not  request  to  go  to 
the  Jury,  and  his  motion  is  denied,  ac  the 
law  held  adversely  to  him,  he  is  estopped 
from  raising  the  point  upon  appeal  that 
there  were  questions  of  fact  which  should 
have  been  passed  upon  by  the  Jury.  Oi-mes 
V.  Dauchy,  82  N.  Y.  443.  See,  also,  O'Neill  v. 
James.  43  N.  Y.  84;  Trustees  v.  Kirk,  68  N. 
Y.  459,  464;  WincheU  v.  Hicks,  18  N.  Y.  558." 
And  in  Grlgsby  v.  Telegraph  Ca  (S.  D.)  50  N. 
W.  734,  this  court,  speaking  through  Mr. 
Justice  Kellam,  says:  "We  do  not  think  that, 
upon  the  record  presented,  there  was  any 
question  for  the  Jury;  but,  If  there  was.  It 
would  seem  that  appellant  waived  it.  It 
moved  the  court  to  direct  a  verdict  In  Its  fa- 
vor. This  was  a  concession  that  there  was 
no  question  in  the  case  but  one  of  law,  which 
It  was  tlie  duty  of  the  court  to  decide.  The 
court  adopted  the  rery  theory  which  appel- 
lant asked  It  to  adopt,  and  took  the  case 
from  the  Jury,  'niat  it  dec]d€>d  the  law 
question  adversely  to  It  ought  not  to  put  ap- 
pellant In  position  to  now  assert,  as  against 
the  ground  and  theory  of  his  motlcoi,  and 
without  any  request  to  have  the  case  sub- 
mitted to  the  Jur7,  that  there  was  a  question 
of  fact  for  the  Jury,  and  that  It  was  error  for 
the  court  to  grant  its  motion,  and  decide  the 
case  as  a  question  of  law  only.  In  Barnes  v. 
Ferine,  12  N.  Y.  18,  the  facts  as  to  this  ques- 
tion were  similar  to  those  here  presented. 
There  the  defendant  moved  the  court  to  di- 
rect a  verdict  In  Its  favor.  It  overruled  the 
motion,  but  directed  a  verdict  for  plaintiff. 
In  answer  to  appellant's  claim  on  appeal  that 
the  case  should  have  been  submitted  to  the 
Jury,  the  court  says:  'But  having  treated 
the  questions  as  purely  legal,  and  acquiesced 
in  the  disposal  of  them  by  the  court  as  such, 
he  cannot  now  be  heard  to  object  that  facts 
were  involved  which  should  have  been  de- 
ckled by  the  Juit-'  " 

We  have  snfflciently  shown,  we  think,  that 
the  record  discloses  evidence  that  would 
clearly  have  justified  a  jury  in  finding  a  ver- 
dict for  the  plaintiff.  This  evidence,  in  the 
absence  of  any  testimony  or  theory  on  the 
part  of  the  defendant  accounting  in  any  man- 
ner for  the  destructlMi  of  Behrens'  property 
that  afternoon  by  fire,  other  than  the  one 
having  its  origin,  as  detailed  by  the  witnesses, 
near  the  line  of  defendant's  railway,  and 
which,  as  we  have  seen,  was  started  by  the 
presumed  negligence  of  the  railway  com- 
pany. Is  such  that  a  jury  of  reasonable  men 
could  have  drawn  but  one  Inference  or  con- 
clusion therefrom.  We  have  examined  the 
cases  of  Uegow  v.  Railway  Co.  (Wis.)  66  N. 
W.  1099,  and  Marvin  v.  Railway  Co.  (Wis.) 
47  N.  W.  1123.  relied  on  by  appellant's  coun- 
sel, but  those  cases  presented  very  different 
questions  from  those  In  the  case  at  bar.  la 
those  cases  numerous  back  fires  had  t>een  set, 
and  several  days  had  Intervened  between  tlv> 
On  caused  by  the  defendant  company  and 
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the  destruction  of  the  property  for  the  loss 
of  which  the  actions  were  brought  In  the 
opinions  the  difficulty  of  showing  that  the 
fires  complained  of  were  the  proximate  cause 
of  the  loss  la  fully  explained,  and  the  rea- 
sons given  why  the  plalntlfTs  could  not  re- 
cover. But  In  the  case  at  bar  no  auch  diffi- 
culty appears.  There  was  no  evidence  In 
this  case  of  any  back  fires  having  been  set, 
and  there  was  no  change  In  the  wind  shown 
between  the  time  of  the  fire  having  Its  origin 
on  the  line  of  defendant's  road  and  the  burn- 
ing of  Behrens'  proi>erty,  two  or  three  hours 
inter,  on  the  same  afternoon.  No  theory  Is 
even  advanced  by  counsel  for  defendant  that 
would  account  for  the  burning  of  Behrens' 
property,  unless  It  was  caused  by  the  fire 
having  Its  origin  at  the  railroad  track.  We 
conclude,  therefore,  that  the  court  below  com- 
mitted no  error  in  directing  a  verdict  for  the 
plaintiff.  The  jndgment  of  the  drcnlt  court 
Is  affirmed. 


BOYNTON  T.  FAULK  COUNTY. 
(Sapreme  Conrt  of  South  Dakota.    Oct  1, 

Illbsal  Salb  for  Taxbs— Rbcovbbt  of  Sum 

Fjiin — Demand— Plbadiko. 

1.  No  averment  that  a  demand  was  made  is 
necesaniT  where  a  complaint  states  facts  other- 
wise sufficient  to  constitute  a  cause  of  action  in 
plaintiff's  f&vor  against  a  county,  under  sec- 
tion 1U29  of  the  Compiled  Laws,  and  alleges 
that  the  money  sought  to  be  recovered  was  paid 
for  land  sold  at  tax  sale  by  the  wrongful  act  of 
the  treasurer. 

2.  Complaint  examined,  and  sustained,  as 
axalnst  a  demurrer  upon  the  ground  that  the 
same  does  not  state  facta  suffident  to  constitute 
a  cause  of  action. 

(Sylhibua  by  the  Conrt) 

Appeal  from  circuit  court,  Fanlk  county; 
LorlDg  E.  Gaffy,  Judge. 

Action  by  Jesse  D.  Boynton  against  Faulk 
county,  S.  D.  Judgment  tax  plaintiff,  and 
defendant  appeala.  Affirmed. 

J.  H.  Bottom,  for  appellant 

FULLER,  J.  The  complaint  In  this  action, 
to  which  our  attention  is  directed  by  an  ap- 
peal from  an  order  overruling  a  demurrer,  In- 
terposed upon  the  ground  that  the  same  does 
not  state  facta  sufficient  to  constitute  a  cause 
of  action,  Is  baaed  upon  section  1029  of  the 
Compiled  Laws,  which  provides  that,  "when 
by  mistake  or  wrongful  act  of  the  treasurer 
land  has  been  B<^d  on  which  no  tax  was  due 
at  the  time,  the  county  Is  to  save  the  pur^ 
chaser  harmless  by  paying  him  the  amount 
of  principal  and  interest  at  the  rate  of  twelve 
per  cent,  per  annum  from  the  date  of  sale, 
and  the  treasurer  and  his  sureties  shall  be 
liable  for  the  amount  to  the  county  on  his 
bond,  or  the  purchaser  may  recover  the  same 
directly  from  the  treasurer."  And  it  is  In 
substance  and  effect  alleged  In  said  complaint 
that  on  the  4th  day  of  November,  18S9,  the 
duly  elected.  qnaUfled,  and  acting  trefwurer 


of  the  defendant  county,  after  advertkrtns 
the  premises  described  Uiereln,  for  the  time 
and  In  the  manner  provided  by  statute  *or 
the  sale  of  real  estate  for  delinquent  taxes, 
and  upon  an  assertion  and  statement  by  said 
treasurer,  made  to  plalntlfTs  assignor,  that 
there  were  due  and  delinquent  taxes  law- 
fully assessed  and  levied  upon  said  premises 
amounting  to  the  sum  of  $59.4S,  all  of  wbich 
was  a  legal  charge  thereon,  plalntlfTs  as- 
signor, relying  upon  such  r^resentatloiis, 
was  induced  to  and  did  become  a  bidder  at 
said  tax 'sale,  and  a  purchaser  of  said  prem- 
ises, for  the  sum  of  ^9.48,  all  of  wblcli 
amount  was  then  and  there  paid  over  to  and 
received  by  the  defendant  through  its  treas- 
urer, W.  B.  Monroe,  who  thereuptxi  issued  to 
said  purchaser  the  usual  certificate  of  tax 
Sale;  that  In  truth  and  in  fact  there  were  no 
taxes  then  due  or  delinquent  against  said 
land,  and  no  taxes  had  been  assessed  or  lev- 
ied thereon,  and  the  advertisement,  sale,  and 
Issuance  of  a  certificate  of  purchase  to  plain- 
tiff's assignor,  and  the  recdpt  of  the  money 
therefor  by  the  defendant  county,  were 
through  the  mistake  and  wrongful  act  of  Its 
treasurer,  W.  B.  Monroe.  The  complaint  con- 
tains other  counts  of  the  same  nature,  plead- 
ed In  a  similar  manner;  and  Judinneiit 
against  the  defendant  and  in  plalntlfTs  favor, 
for  the  aggregate  amount  alleged  to  trnve 
been  paid  by  plaintiers  assignor  and  received 
by  the  defendant  In  payment  of  taxes,  and 
for  land  sold  on  which  no  taxes  were  dne. 
by  the  wrongful  act  and  mistake  of  Its  treas- 
urer, was  demanded,  together  with  interest, 
costs,  and  disbursements. 

As  the  statute  requires  no  demand  to  be 
made  upon  the  county  before  suit  la  institut- 
ed, and  It  la  alleged  that  the  money  came  into 
the  possession  of  the  defendant  throngb  tbe 
wrongful  act  of  Its  treasurer,  the  case  Is 
brought  within  the  general  rule  that  no  pre- 
vious demand  Is  required  In  a  suit  to  recover 
money  or  other  property  wrongfully  obtained; 
and  the  position  assumed  by  counsel  for  ap- 
pellant that  the  complaint  roust  show  tliat  a 
demand  has  been  made  upon  the  county  for 
the  amount  claimed,  is  untenable.  Pai^e  t. 
O'Neal,  12  Cal.  483;  Maxw.  Code  PI.  533. 

The  specific  objection  to  the  complaint  in- 
geniously urged  in  support  of  the  demurrer 
relates  to  that  which  might  become  a  proper 
subject  of  defense.  The  atatute  makes  the 
county  liable  In  the  first  instance  to  return  to 
the  purchaser,  together  with  Interest  from 
the  date  of  Its  receipt,  money  paid  for  land 
at  tax  sale  which  has  been,  by  mistake  or 
wrongful  act  of  the  treasurer,  sold  when  no 
tax  was  In  fact  due  upon  the  same;  and  tbe 
averment  that  the  land  was  neither  assessed 
nor  subject  to  taxation,  and  that  no  tax  was 
due  thereon,  and  that  the  same  was  sold  for 
taxes  by  the  mistake  and  wrongful  act  of  tbe 
trrasurer,  constitutes  a  statement  of  mate- 
rial traversable  facts,  and  not  conclusloas  of 
law.  Proof  of  such  facts,  expressed,  as  they 
are,  in  i^ain  and  concise  sentences,  composed 
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ot  worda  the  meaning  of  which  In  well 
known  and  understood,  would  be  sufficient 
to  establish  a  prima  facie  case  In  plaintiff's 
favor  against  the  defendant;  and  the  cnn- 
plalnt,  therefore,  as  against  the  demurrer, 
was  rightly  sustained  by  the  trial  court,  and 
the  order  from  which  the  appeal  wu  taken 
Is  affirmed. 


ZM  OLAIRB  T.  WELLS. 
(Supreme  Court  of  South  Dakota.  Oct  1,1806.) 

RkTIIW  on  AVPBAL— NbW  TaiAIr— BlVOTIOIT 

Contest. 

1.  Where,  In  an  election  contest  case,  the 
question  is  the  legal  effect  of  certain  ballots 
then  before  the  court,  to  be  xathered  from  the 
ballots  themaelTes  wiuout  aliunde  eTidence.  the 
nuestion  is  one  of  law,  and  not  of  fact;  and  the 
decision  of  the  trial  conrt  upon  such  question  of 
law  may  be  reviewed  in  this  court  without  a 
motion  for  a  new  trial. 

2,  Upon  the  merits,  this  case  is  controlled 
by  Vallier  t.  Brakke  (S.  D.)  64  N.  W.  ISO,  and 
Parmley  t.  Healy  (S.  D.)  64  N.  W.  186.  decided 
last  term. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Edmunds  county; 
Lorins  E.  Gaffy,  Judge. 

Election  contest  between  Algeroy  P.  he 
Claire  against  John  L.  Wells.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

L.  W.  Grofoot,  tor  appellant  A  Onnder- 
Kn  and  .0.  H.  Bairon,  for  respondent 

KELLAM,  J.  Appellant  and  respondent 
wcr6  rival  candidates  for  the  office  of  state's 
attorney  in  and  for  Edmunds  county.  Appel- 
lant received  the  certificate  of  dection,  and 
respondent  instituted  a  contest.  Upon  trial 
the  circuit  court,  upon  an  examination  and  re- 
count of  the  ballots,  fonnd  that  respondent 
had  received  a  majority  of  the  votes  cast,  and 
aiiJudKcd  him  entitled  to  the  olllce.  Frhu 
such  judgment  this  appeal  Is  taken. 

Ilcspoudent  contends  at  the  outset  that  this 
court  cannot  examine  the  questions  raised  by 
the  assignment  of  errors,  for  the  reason  that 
no  motion  for  a  new  trial  was  made  In  the 
court  below.  In  this,  we  think,  respondent  is 
wrong.  A  motion  for  a  new  trial  is  only  nec- 
esfiary  where  the  question  is  the  sufficiency  of 
the  evidence  to  sustain  a  finding  of  fact  of 
the  court  or  Jory.  Here  the  ballots  themselves 
were  before  the  court,  and  It  had  only  to  de- 
clare their  legal  effect  No  question  of  fact 
was  Involved,  and  the  court  decided  the  effect 
of  each  of  these  ballots  just  as  It  would  con- 
'strue  and  determine  the  legal  effect  of  any 
other  printed  or  written  Instrument  before  it 
If  such  decision  is  wrong,  it  Is  an  error  of  law, 
that  may  be  reviewed  without  a  motion  for  a 
new  trial  Mercantile  Co.  r.  Faria  (S.  D.)  68 
N.  W.  813. 

Upon  the  merits,  every  question  raised  Is 
discussed  and  decided  either  In  Vallier  v. 
Brakke  <S.  D.)  64  N.  W,  180,  or  In  Parmley  v. 
Healy  (S.  D.)  64  N.  W.  186.  Applying  the 
rutea  iffomnlgated  in  these  cases  to  the  facts 


I  In  this  snstains  the  judgment  of  the  circuit 
I  court  and  the  same  is  affirmed.   All  the 
Judges  couotir. 


CONXOR  v.  NATIONAL  BANK  OF 
DAKOTA  et  at 

(Supreme  Court  of  South  Dakota.    Oct  1, 
1885J 

Appbal — Review — Aubndino  Pludihos — Moii> 
OAOEB— Liability  roR  DsricisvcT. 

1.  Where  the  appeal  is  from  a  Judgment 
rendered  m>on  findings  of  the  court,  and  there 
Is  no  bill  of  exceptions  or  statement,  the  findings 
stand  as  the  established  facts,  and  the  appellate 
court  only  Inquires  whether  the  judgment  is 
such  as  ought  to  follow  such  facts. 

2.  Where,  during  the  progress  of  a  trial,  the 
court  allows  a  party  to  amend  his  pleading  in 
a  certain  particular,  and  the  trial  thenceforth 

I  proceeds  as  thoush  such  amendment  were  then 
and  there  actually  made,  it  is  too  late  te  raise 
I  the  objection,  on  review,  that  the  pleadings -do 
'  not  present  the  issoe  that,  after  the  allowance 
I  of  the  amendment  they  were  treated  as  present- 
ing, 

3.  Respondent  held  notes  secured  by  mort- 
gage agaiiiat  J.  J.  was  also  Indebted  to  appel- 
lant bank.  By  arrangement  between  J,  and 
the  bank,  J.  deeded  the  mortgaged  premises  to 
M.    The  deed  was  conditioned  that  M.,  the 

'  grantee,  should  pay  respondeurs  mortgage.  M. 
knew  nothing  of  the  terms  of  the  transfer  or  of 
the  deed,  except  that  his  name  was  being  used 
by  the  bank  as  its  trustee  to  take  the  title.  The 
bank  took  possession  of  the  property,  and  cot 
lected  the  rents,  M.  deeding  to  it.  Beld  that, 
as  between  M.  and  the  bank,  the  latter  was 
equitably  liable  for  deficiency, 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  .court,  Beadl«  county; 
A  W.  Campbell,  Judge. 

Action  by  Mnrtha  Connor  against  the  Na- 
tional Bank  of  Dakota  and  others  to  foreclose 
a  mortgage.  From  a  judgment  for  a  defi- 
ciency, defendant  bank  appeals.  Affirmed. 

Joy,  Call  &  Joy,  B.  T.  Langley,  and  John 
L.  Pyle,  for  appellant    T.  H.  Null,  for  re- 

j  spondent. 

KELIiAM,  J,  This  was  an  action  to  foi-o- 
close  a  mortgage.  The  appeal  la  from  so 
much  of  the  judgment  as  adjudges  the  ap- 
pellant bank  liable  for  deficiency.  The  judg- 
ment appealed  from  can  be  examined  only 
with  reference  to  the  court's  findings.  There 
was  no  bill  of  exceptions,  or  statement,  so 
the  findings  stand  as  established  facts,  and 
we  have  only  to  inquire  whether  the  judg- 
ment is  such  as  ought  to  follow  such  fOcts. 
In  September,  1886,  defendants  J.  H.  and 
LiUlan  Jones,  bxisband  and  wife,  made  their 
promissory  note  to  Fred  F.  Connor  for  $2,500, 
and  to  secure  the  same  executed  to  him  a 
mortgage  upon  real  estate  In  Beadle  county. 
In  January,  18SS,  the  said  J.  H.  and  Lillian 
Jones  conveyed  the  mortgaged  premises  to 
defendant  Howard  A.  Maxfield  by  warranty 
deed,  conditioned  that  said  Maxfleld  should 
assume  and  pay  said  mortgage  as  a  part  of 
the  consideration  for  said  premises,  and  this 
deed  was  Immediately  recorded.  At  and  be- 
fore the  making  of  said  deed,  Jonea,  the 
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grantor,  was  "largely  Indebted  to  tbe  defend- 
ant yatlonal  Bank  of  Dakota,  and  said  deed 
was  executed  at  the  Instance  and  request  of 
the  said  bank,  the  title  being  taken  In  the 
name  of  Mazfleld  with  the  understanding  and 
agreement  that  he  was  to  hold  the  same  as 
trustee  for  the  said  bank.  The  business  was 
all  transacted  by  the  officers  of  Uie  said  bank, 
and  Maxfleld  had  no  knowledge  of  tJie  deed 
or  Its  cfmtents,  other  than  that  his  name  was 
being  used  by  tbe  bank  as  its  tmstee.  The 
bank  has  had  possession  of  tbe  property,  and 
collected  the  rents  accruing  thOTefrom,  ever 
since  the  time  of  said  conveyance.  Prior  to 
tbe  commencement  of  this  action  Maxfleld 
coDTeyed  the  title  to  said  premises  to  the 
s^d  National  Bank  of  Dakota,"  and  In  Oc- 
tober, 1888,  respondent  became  the  owner  of 
said  notes  and  mortgage.  The  original  com- 
plaint  only  charged  that  tbe  bank  claimed 
some  iuteareat  In  or  lien  upon  the  mortgaged 
premises  subordinate  to  tbe  mortgage,  and 
prayed  personal  Judgment  for  deficiency 
against  defendant  Uaxfleld.  Notice  of  no 
personal  dalm  was  also  served  upon  the 
bank.  Maxfleld  answered,  setting  up  his  re- 
lation to  the  transfer,  and  that  "he  merely 
lent  his  name  as  an  accommodation"  to  the 
bank,  without  any  knowledge  of  tbe  contents 
or  conditions  of  the  deed.  Upon  receipt  of 
Maxfleld's  answer,  showing  these  facts,  the 
court,  upon  application  of  the  plaintiff,  now 
respondent,  allowed  her  to  withdraw  her  no- 
tice of  no  personal  claim  against  the  bank, 
and  allowed  the  bank  time  within  which  to 
answer  the  complaint,  with  the  further  con- 
dition that,  if  the  bank  foiled  to  answer  with- 
in such  tim^  It  should,  upon  a  day  named 
therein,  show  cause  why  the  plaintiff  should 
not  be  allowed  to  amend  her  complaint  'In 
accordance  with  the  facts  as  alleged  In  de- 
fendant Maxfleld's  answer,"  and  to  ask  per^ 
sonal  Judgment  for  deficiency  against  the 
bank.  The  bank  answered,  denying  knowl- 
edge or  information  sufficient  to  form  a  be- 
lief as  to  the  matters  and  things  alleged  In 
Maxfleld's  answer,  and  denied  that  he  had 
**any  right,  as  trustee  or  otherwise,  to  bina 
this  defendant,  the  National  Bank  of  Da3«>- 
ta,  for  the  payment  of  the  debt  secured  by 
mortgage  set  out  In  plaintiffs  complaint" 
Upon  the  trial  of  the  Issues  thus  raised  the 
court  found  the  facts  as  hei-einbefore  re- 
lated. 

That  the  cmnplalnt  was  not  actually  and 
physically  amended,  eren  If  it  were  contem- 
plated by  the  court  that  it  should  be,  we  do 
not  regard  as  rery  serious.  It  is  rery  evi- 
dent that  court  and  counsel  all  had  a  defi- 
nite understanding  of  the  new  features  that 
were  to  be  presented  by  the  amendment. 
There  was  no  chance  for  misunderstanding 
or  confusion,  for  tbe  amendment,  If  made, 
was  to  be  In  accordance  with  the  facts  al- 
leged In  Maxfleld's  answer,  then  on  file,  and 
the  case  was  thenceforth  proceeded  with  as 
though  tbe  complaint  did  state  such  facts. 
It  often  happens,  in  tbe  progress  of  a  case» 


that  the  court  allows  one  party  or  the  other 
to  amend  his  pleading,  and  If  the  trial  then 
proceeds  on  both  sides  as  though  such  ansend- 
ment  were  then  and  tiiere  made^  It  ought 
ordinarily  to  be  considered  and  understood 
as  having  been  made;  and  it  is  too  late  to 
raise  the  objection,  on  review,  that  tbe  plead- 
ings do  not  present  the  Issues  that,  alter  tbe 
allowance  of  the  amendment,  they  were  treat- 
ed as  presenting.  Tonng  v.  Glascock,  79  Mo. 
S74;  Mining  Go.  v.  Noonan.  S  Dak.  180,  U 
N.  W.  429;  Noonan  v.  Mining  Oa.  121  U.  S. 
883,  7  Sup.  Ct  9U.  As  already  observed,  tlic 
mcHTtgagors  conv^ed  the  pn^vwty  by  war- 
ranty deed  to  Maxfleld.  B7  this  deed  Max- 
fleld und«iook  and  agreed  to  pay  this  mort- 
gage. This  deed  was  recorded  in  January. 
1888.  Respondent  purchased  the  mortgage 
in  the  fidlowlng  October,  Presumably,  she 
purchased  with  knowledge  of  Maxfleld's  as- 
sumption of  the  mortgage  debt,  and  that  bis 
promise  thus  became  a  part  of  the  security 
ttx  the  same;  but  Maxfleld,  as  the  court  fnr^ 
ther  finds,  only  took  and  held  the  title  as  the 
trustee  ot  tbe  bank.  "That  tbe  bustneas  was 
all  transacted  by  the  officers  of  the  said  bank, 
and  Maxfleld  had  no  knowledge  of  the  deed 
or  its  contents,  other  than  that  bis  name  was 
being  used  by  the  bank  as  its  trustee."  Max- 
field  was  apiiarently  liable  tar  any  d^dency, 
for  he  had  so  in  fact  and  f<Hin  undertaken: 
but,  as  between  him  and  the  bai^  tbe  latter 
was  equitably  liable,  for  it  was  the.xeal  ren- 
dee  and  promisor.  Both  defendants  were  be- 
fore the  ccmrt,  and  it  had  possession  of  all 
the  facts.  In  such  case  it  was  withib  Its 
province  as  a  court  of  eqni^  to  settle  the 
whole  controversy,  and  determine  tlie  rights 
of  the  plaintiff  and  the  liabilities  of  the  de- 
fendants, and  the  order  and  extoit  In  and  to 
which  such  liability  should  attach  as  between 
them  (Pom.  Eq.  Jvi.  i  181);  and  m  so  doing 
It  seems  to  us  the  court  made  the  y&ry  Judg- 
ment which  the  rules  of  equity  iu>pUed  to  the 
facts  required,  and  the  judgment  is  affirmed. 


POX  v.  WILLIAM  DEERING  &  00. 

(Supreme  Court  of  South  Dakota.  OcL  I. 
1B»5.> 

AuTBOKiTT  OF  Attobxkt— Sbizdbb  Vkobb  Cum 

AND  DELIVKItT— PBBS  OF  OfFICKK. 

1.  An  attorney  at  law  retained  aod  authoi^ 
ized  to  institate  and  prosecute  an  action  in 
claim  and  delivery,  has  implied  authority  to 
proceed  in  an  orderly  way,  and  to  direct  saeb 
incidental  tilings  to  be  done  aa  may  reasonablj' 
seem  necessary,  under  the  circumstances,  to 
protect  the  interest  of  his  client  and  attftin  tbe 
end  for  which  the  snit  was  institnted. 

2,  An  officer  who  has  aelxed  personal  prop- 
erly in  an  action  In  claim  and  delivery  may 
withhold  the  possession  thereof  from  a  pmac 
otherwise  entitied  thereto^  until  he  has  rec^ved 
his  lawful  fees  for  taking  and  bis  necevaiy  tr- 
^ses  for  fceeinng  tiie  samek  Comp.  Lawa  { 

(Syllabus  by  the  Court) 

Appeal  from  circuit  cour^  Mlnw  county; 
D.  Haney,  Judge, 
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Aethm  by  Frank  J.  Fox  against  WlUlam 
Deering  &  Co.  Judgmei^  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

Preston  &  Hannett,  for  appellant  Fanner 
A  Fanner,  for  respondent. 

FULLER,  J.  The  essential  facts  and  cir- 
cumstances constitnting  the  Imsis  of  this  ac- 
tion. Instituted  by  a  sheriff  to  recover  fees 
and  expenses  for  taking  and  keeping  certain 
pertonal  property  seized  under  an  affidavit  In 
an  action  in  claim  and  delivery,  wherein  Wil- 
liam Deering  &  Co.  was  plaintiff,  and  A.  Sea- 
man was  defendant,  may  be  briefly  stated  as 
follows:  On  the  10th  day  of  September,  1891, 
for  the  purpose  of  fOTeclosure  and  sale  under 
a  chattel  mortgage,  and  by  direction  of  de- 
fendant's agent,  F.  J.  Kyan,  and  Its  attorney, 
D.  D.  Holdridge,  Esq.,  plaintiff  herein  served 
upon  said  Seaman  the  UBual  papers  in  an 
action  In  claim  and  delivery,  and  seized  there- 
under, and  took  into  his  DOBsession,  and  held 
until  March  10.  1803,  612  bushels  of  wheat. 
While  the  prop^ty  so  levied  upon  was  In  the 
hands  of  the  sheriff,  and  by  said  officer  be- 
ing removed,  by  direction  of  the  agent  and 
attorney  of  defendant  liereln,  to  the  village  of 
Howard,  for  the  purpose  of  storage  and  safe- 
keeping, the  defendant  in  said  action  provided 
an  approved  redelivery  bond,  and  demanded 
a  return  of  the  property,  which  was  by  the 
sheriff  refused,  on  the  ground  that  bis  lawful 
fees  and  necessary  expenses  in  connection 
witli  the  proceeding  had  not  been  paid,  and 
for  the  further  reason  that  he  was  by  the 
agent  and  by  the  attorney  of  William  Deering 
&  Co.  inetmcted  to  hold  and  finish  removing 
the  wheat  to  Howard,  notwithstanding  the 
undertaking;  tiiey  agreeing  at  the  time  to 
furnish  the  sheriff  with  a  sufficient  Indemni- 
fying tMnd,  and  take  actual  possession  of  the 
wheat  for  William  Deering  &  Co.  This  was 
never  done,  and  the  expense  of  guarding  the 
grain  during  the  time  it  remained  In  Sea- 
man's granary,  after  the  levy,  and  while  It 
was  being  placed  In  sacks  for  the  purpose  of 
identlflcatlon  and  removal,  together  with  the 
amount  paid  to  teamsters,  at  the  solicitation 
of  Ryan,  for  removing  the  same  to  the  Tillage 
of  Howard,  and  the  expense  of  storage,  never 
has  been  paid,  although  numerous  and  timely 
demands  were  made  npon  William  Deering  & 
Co.  and  its  agents  therefor. 

Tliis  appeal  la  from  a  judgment  entered  up- 
on a  verdict  agaiiut  the  defendant  in  plain- 
tiff's favor,  in  which  the  foregoing  expenses 
are  Included,  and  there  Is  no  dispute  about 
the  reasonableness  thereof.  The  authority  of 
Ryan  to  employ  counsel  and  cause  the  action 
to  be  Instituted  and  prosecuted  against  Sea- 
man in  the  name  of  Deering  &  Co.  is  practi- 
cally conceded,  but  couneel  vigorously  main- 
tain  that  appellant  in  no  manner  became  lia- 
ble to  pay  to  the  sheriff  the  expense  incurred 
in  connection  with  the  removal  and  care  of 
the  grain,  for  the  reason  that  neither  Hold- 
ridge nor  Ryan  bad  authority  to  direct  the 
■beilfl  to  remoTfi  the  grain  from  the  possea- 


Aon  of  Seaman  to  the  village  of  Howard,  and 
for  the  further  reason  that  the  same  should 
have  been  Immediately  returned  to  Seaman 
upon  the  approval  of  his  redelivery  bond. 

The  case,  as  presented,  rcQulres  but  little 
more  than  a  construction  of  section  4981  of 
the  Compiled  Laws,  relating  to  claim  and  de- 
livery, which  la  as  follows:  "When  the  sher- 
iff shall  have  taken  property  as  In  this  article 
provided,  he  shall  ke^  it  In  a  secure  place, 
and  deliver  It  to  the  party  entitled  thereto, 
upon  receiving  his  lawful  fees  for  taking  and 
his  necessary  expenses  for  keeping  the  same." 
The  written  undertaking  provided  by  Sea- 
man, conditioned  as  required  by  statute,  and 
^proved  by  the  sheriff,  entitled  him  to  the 
p(»sesston  of  the  property  only  upon  pay- 
ment to  the  sheriff  of  his  lawful  fees  for  tak- 
ing and  his  necessary  expense  for  keeping  the 
grain.  While  the  undertaking  which  the  stat- 
ute contemplates  and  requires  a  defendant 
to  give  to  the  sheriff  is  for  the  protection  of 
the  plaintiff  after  the  property  seized  has 
been  returned  to  the  defendant,  the  redelivery 
bond  under  consideration  was  not  relied  upon 
and  was  ignored  by  the  agents  of  plaintiff,  up- 
on the  theory  that  the  same  was  not  provided 
before  plaintiff  became  entitled  to  the  posses- 
sion of  the  property  under  the  statute,  and 
as  a  matter  of  law  said  undertaking  never 
became  operative,  because  the  sheriff.  In  the 
exercise  of  his  statutory  right  to  Insist  upon 
the  payment  of  his  fees  and  expenses,  as  a 
condition  precedent,  withheld  from  the  de- 
fendant and  offered  to  deliver  to  plaintiff,  up- 
on payment  of  his  fees  and  expenses,  all  the 
property  it  required  him  to  seize  at  the  time 
the  suit  was  commenced.  As  both  plaintiff 
and  defendant  refused  to  pay  the  sheriff's 
lawful  fees  and  necessary  expenses  In  tak- 
ing and  keeping  the  property,  neither  party 
was  entitled  to  the  poss^Ion  thereof  during 
the  pendency  of  the  action;  and  plaintiff's 
liability  to  pay  such  fees  and  expenses,  and 
the  officer's  duty  to  safely  keep  and  account 
for  the  property,  subject  to  the  direction  of 
the  court,  were  unchanged  by  defendant's 
ineffectual  effort  to  regain  possession  thereof. 

Appellant,  a  nonresident  corporation,  and 
plaintiff  in  the  former  action,  directed  Its  at- 
torney to  bring  the  suit,  and  authorized  its 
local  agent  to  make  in  its  behalf  the  affidavit 
and  undertaking  upon  which  the  Inomediate 
delivery  of  the  property  was  claimed,  and  by 
virtue  of  which  It  was  seized  and  taken  Inta 
the  possession  of  the  sheriff;  and.  In  the  ab- 
sence of  anything  to  the  contrary,  such  ex- 
press authority  carries  with  It,  by  implication, 
power  and  autbori^  to  bind  and  obligate  the 
company  to  pay  the  expense  of  removing  the 
grain  from  the  premises  of  the  defendant, 
where  the  seizure  was  made,  to  a  place  where 
the  same  could  be  stored  and  safely  kept 
Mechem,  Ag.  |  SIO.  and  cases  there  dted.  It 
has  been  obSNred  that  the  defendant  In  that 
case  was  not,  as  a  matter  of  right,  entitled  to 
the  possession  of  the  pr<f)»t7  until  he  paid 
tike  officer's  fees  and  expenses;  and  tbe  un- 
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dlspnted  evidence  stnws  that  both  the  agent 
:aDd  attorney  of  appellant  ordered  and  direct- 
«d  the  officer  to  employ  teams  and  men  to  re- 
move the  grain  to  the  village  of  Howard,  and 
Mr.  Ryan  assured  him  that  Bp[>ellant  would 
reimburse  him  for  the  costs  and  expenses 
thereof.  The  relation  of  appellant  to  the  men 
wlio  ordered  the  grain  to  be  removed  to  How- 
ard, and  who  entered  Into  an  agreement  that 
the  company  wonld  pay  the  officer  all  money 
advanced  to  teamsters  and  for  storage,  was 
•of  such  a  character  that  appellant  would  be 
bound  thereby,  independently  of  the  obliga- 
tion to  pay  the  legal  fees  and  necessary  ex- 
•peuses  imposed  by  statute.  Under  the  law 
■as  given  by  the  trial  court,  the  Jury  found 
from  the  evidence  that  respondent's  dalm  for 
fees  and  expenses  was  lawful,  reasoDable, 
and  necessarily  rendered;  and  the  judgment 
•entered  upon  Its  verdict  la  affirmed. 


McCLELLAN  v.  HARRIS. 

<8npreme  Court  of  South  Dakota.    Oct  1, 

1893.) 

Xmplothknt  or  Servant— ErPBcr  or  Sicknbss 
— QCANTDM  Meruit. 

1.  By  statutory  implication,  a  contract  to 
perform  personal  services  for  a  fixed  term  con- 
tains a  stipulation  releasing  an  employ^  from 
liability  when  performance  Is  prevented  by  an 
IrresiHtible,  superhuman  cause. 

2.  GonsequeDtly,  one  who  is  prevented,  by 
sicliness  ocraiiioned  by  no  fault  of  his,  from 
■contiDuinK  in  the  service  of  bis  employer,  under 
a  contract  to  labor  upon  a  farm  for  a  specified 
term  at  a  stipulated  price  per  month,  may  re- 
<over  reasonaole  compensation  for  services  per- 
formed, irrespective  of  the  rule  by  which  to 
measure  the  rights  of  one  who  wiUfnlly,  and 
without  good  cause,  quits  his  employer  during 
the  term  for  which  he  has  agreed  to  labor. 

(Sylhibus  by  the  Court) 

Appeal  from  dtaAt  court,  Clark  county;  J. 
O.  Andrews,  Judge, 

Actltm  hj  David  McCleUan,  administrator 
of  R.  a  McClellan.  against  W.  H.  Harris. 
From  a  Judgment  In  the  circuit  court  reversing 
the  judgment  for  defendant,  the  latter  ap- 
peals. Affirmed. 

O.  G.  Sherwood,  for  appellant   S.  A.  Kee- 
uan,  for  respondent 

FULLER,  J.  This  action  Is  prosecuted  by 
A  legal  representative  of  Roderic  C.  McfHel- 
lan,  deceased,  to  recover  from  the  defendant 
for  labor  [>erformed  by  the  latter  during  the  | 
fanning  season  immediately  preceding  his 
death.  Plaintiff  obtained  judgment  for  f53.35, 
and  defendant  appeals,  'niere  is  no  dispute 
about  the  facts,  whic^,  briefly  stated,  are  as 
follows:  Under  a  verbal  agreement  to  serve 
defendant,  for  $23  per  month,  as  a  farm  la- 
borer, from  the  25th  day  of  April,  1892,  until 
the  ground  became  frozen  In  the  fall,  Roderic 
O.  McClellan  began  at  that  date  and  continued 
to  work  on  defendant's  farm  until  the  16th 
day  of  August  of  that  year,  when,  by  reason 
of  serious  illness,  he  became  wholly  unable  to 
perform  any  further  manual  labor,  and  so  con- 


tinned  sick  and  disabled  during  the  entire  re- 
mainder of  the  tejjpi  of  his  emEdoymoit  Ap- 
pellant admits  that  the  eervlcea  for  >nrtilch  no 
compensation  had  been  made  were  reasonably 
worth  the  amount  for  which  judgment  was 
rendered,  but  maintains  that  he  was  entitled 
to  recoup  damages,  In  the  sum  of  $55,  tor 
the  failure  of  McClellan,  deceased,  to  continue 
his  labor  during  the  entire  term  q>eclfled  In 
the  contract 

Respondent  concedes,  upon  the  record,  that 
appellant  Is  entitled  to  Judgment  tot  91.35.  to- 
gether with  costs  and  disburuements,  in  case  It 
should  be  foimd,  as  a  matter  of  law,  that  ap- 
pellant's contention  Is  correct  No  qnesttcm 
of  bad  faith  upon  the  part  of  either  the  em- 
ployer or  the  employed  Is  presented  by  the 
record.  It  does  not  appear  reasonable  tiiat 
the  nile  by  which  courts  measure  the  rights  of 
one  who  willfully,  and  without  good  cause,  re- 
fusee  to  continue  in  the  s^vlce  of  his  employ- 
er during  the  time  for  which  be  has  agreed  to 
labor,  should  be  applied  to  an  unfortunate 
and  faultless  paw>n,  whom  Providence  has 
stricken  down,  and  prevented  from  a  full  per- 
formance of  his  contract  Under  section  3773 
of  the  Complied  Laws,  every  contract  of  em- 
ployment is  terminated:  "(1)  By  tbc  cucplra- 
tlon  of  its  appointed  term;  (2)  by  tbe  extinc- 
tion of  its  subject;  (3)  by  the  death  of  tbe 
employe;  or  (4)  by  his  legal  incapacity  to  act 
as  such."  If  it  can  be  said  that  appellant's 
employfi  quit  his  service  "for  good  cause," 
then,  under  the  facts  admitted  and  stipulated 
in  the  record,  the  judgment  appealed  from 
must  not  be  disturbed.  Comp.  Laws,  S  3779. 
Id  a  note  at  page  453,  3  Am.  &  Eng.  Bnc.  Law. 
the  phrase  "good  cause,"  as  used  la  statutes. 
Is  defined  to  be  a  "sufficient  cause";  and  we 
say.  without  hesitation,  that  the  trreststibie, 
superhuman  cause  which  disabled,  unnerved, 
and  placed  the  employ^  of  appellant  upon  hl^ 
deathbed.  Is  a  good  cause  and  a  sufficient  ex- 
I  cnse  for  his  failure  to  perform  the  arduous 
toll  of  an  ordinary  farm  laborer.  By  the  act 
of  God  he  was  prevented  from  fully  perform- 
ing bis  contract,  and  his  administrator  la  en- 
titled to  recover  the  balance  due  for  his  serv- 
ices, upon  a  quantum  meruit,  without  recoup- 
ment. The  agreement  was  made  with  refer- 
ence to  the  statutory  and  t?omraon  law,  which 
never  insists  upon,  but  always  excuses,  the 
fulfillment  of  an  agreement  to  perform  per- 
sonal labor  when,  by  the  «ct  of  God,  Its  i>er- 
I  forumnce  becomes  Impossible;  and  In  such  a 
case  It  may  be  said  that  the  contract  con- 
tains an  Implied  stipulation  that  the  laborer 
will  enter  upon  and  continue  to  work  for  tbe 
full  term  specified,  unless  prer^ted  by  sick- 
ness or  death  occasioned  by  no  fault  of  his, 
and  in  that  event  he  is  released  fnHU  liability. 
Such  an  agreonent  has  been  likened  to  an  tib- 
solute  promise  to  marry,  where  performance 
is  rendered  imponlble  by  the  deatb  of  either 
party.  In  such  case  no  liability  attacben  to  a 
failure  to  fulfill  the  contract,  because  the  law 
conclusively  presumes  that  the  contract  was 
made  upon  the  condition  that  both  parties 
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sAmnld  lire.  Dexter  t.  Norton,  7  Am.  Rep. 
415.  In  Wtite  T.  Howes,  7S  Am.  Dec.  888, 
concOTilng  a  contract  to  rend«  pareonal  serr- 
(ce,  the  coitft  sa;^:  'TChe  law  givea  a  reasona- 
ble construction  to  all  contracts.  For  Instance, 
In  the  present  case,  did  the  parttes  Intend  that 
the  contract  should  be  binding  np(»  the  plain- 
tilTs  testator  In  case  of  nnavoldable  siefcness 
or  death,  or  did  they  Intmd,  and  is  It  to  be 
Implied,  that  each  ebonld  perfmm,  as  to  the 
other,  accwding  to  the  terms  ot  the  contract, 
Deo  Tolente?  It  appears  that  a  fftir  and  legal 
Interpretation  would  answer  this  question  In 
the  afflnnatlre,  and  that  snch  a  prorlston  must 
be  understood  as  written  In  the  contract  Nor 
to  this  prlndi^e  wanting  sanction  dther  by 
emetary  writers  or  adjudged  cases.  'Where 
the  performance  of  a  condition  Is  prerented  by 
the  act  of  God.  *  *  *  It  Is  excused.* "  Sec* 
tlcm  ^63  of  the  Corniced  Laws  Is  as  follows: 
"Howerer  teoad  may  be  the  terms  of  a  con- 
tract, It  extends  only  to  those  Alngs  concem- 
Ing  which  It  appears  that  the  parties  Intended 
to  contract**  G<»itracts  to  perform  person- 
al labor  are  considered  as  made  on  the  Implied 
condition  that  the  emidoyA  shall  be  allre,  and 
capaUe  of  performing  the  contract;  and  In- 
■  ability  to  work,  produced  by  unaToldable  ne- 
ceartty,  constitutes  an  escnee  for  not  laboring, 
and  he  Is  entitled  to  recover  reasonable  pay  for 
services  performed.  2  Snth.  Dam.  4G2,  463; 
Raiding  T.  Bosa,  71  N.  T.  41;  Britton  t. 
Tomer,  6  N.  H.  481;  Jennings  r.  Lyons,  39 
Wis.  553;  Harrington  t.  Iron-Works  Ga,  119 
Mass.  82;  lAkeman  v.  Pollard,  69  Am.  Dec. 
77;  Lacy  t.  Getman,  119  N.  Y.  109,  23  N.  B. 
452;  Fafay  v.  North.  19  Barb.  341;  Green  v. 
Gilbert,  21  Wla.  401;  Ryan  v.  Dayton,  25 
Conn.  188,  14  Am.  ft  Eng.  Enc.  Law,  780; 
Stewart  v.  Loring,  6  AUen,  806.  The  courts 
have,  in  Bcc<»^nce  with  our  views,  so  often 
answered  the  question  here  prownted,  tliat  fur- 
ther citation  of  adthority  Is  unnecesBary.  We 
chaTacterize  as  nnjust,  and  reject  as  unrea- 
sonable, the  IncDlcatlon  of  a  doctrine  which 
would  defeat  a  recovery  In  the  caw  before 
tts.  The  Judgmoit  of  tiie  trial  court  Is  af- 
firmed. 


UPTON  T.  HUGOS  et  al. 
<Siipreme  Court  of  Bontta  Dakota.  Oct.  1, 18!^.) 

EqVlTT  — CaN-CBLLATIOIT  or  HOBTOAGS— Rbstob- 
mo  Record — Spbcial  Intbkboqatorisb, 

1.  When  the  rights  of  Innocent  third  parties 
will  be  prejudiced  In  no  manner,  a  court  of  eq- 
uity wtll  restore  the  record,  and  gire  a  fir^tt 
mortga^  prioiitr,  as  between  a  aenior  and 
Janior  iDcnmbraacer,  where  it  clearly  appears 
that  the  Junior  mortgage  was  taken  subject  to, 
and  with  actual  knowledge  of,  the  existence 
and  record  of  such  prior  mortgage,  when  the 
«ame  bac  been  subsequently  discharged  of  rec- 
ord by  mistake  and  in  Ignorance  of  such  inter- 
vening lien,  for  the  sole  purpose  of  substituting 
a  new  mortgage  for  the  amount  due,  according 
to  the  terms  of  a  promissory  note  to  secure 
which  the  prior  mortgage  was  executed  and  de- 
livered. 

2,  Answers  to  special  interrogatories,  sub- 
oaitted  to  a  Jwy  by  a  court  of  equity,  which  are 


in  direct  conflict  with  the  undisputed  evidence, 
should  be  disregarded,  and  judgment  should  be 
entered  upon  and  in  accordance  with  findings 
of  fact  justified  and  sustained  by  the  evidence 
submitted  at  the  trial. 
(Syllabus  by  the  Oourt) 

Appeal  from  circuit  court,  CStiak  county; 

J.  O.  Andrews,  Judge. 

Action  by  Hiram  D.  Upton  against  John  O. 
Hugos  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed. 

D.  O.  &  W.  B.  Thomas,  for  appellant 
Seward  &  Stover,  for  respondents. 

FULLER,  J,  From  an  examination  of  the 
evidence  Introduced  upon  the  part  of  plaintiff 
nnder  his  cunphdnt  In  fbtn  action,  which  Is 
to  foreclose  a  mortgage  upon  real  proih 
ettS,  and  proctue  a  decree  adjudging  a  cei^ 
tain  satlsfactkm  of  aald  mortage  to  be  void 
and  of  no  effect  because  entered  by  mistake, 
accident,  and  without  authwlty,  the  following 
matorlal  facta  are  disclosed:  The  mortgage 
was  executed  by  the  defendants  Hugos  on 
the  24th  day  of  July,  1888,  and  du^  record- 
ed, to  secure  thehr  promissory  note  to  plain- 
tiff for  |700,  ot  even  date  therewith.  On  the 
2lBt  day  of  July.  1889,  John  G.  Hugos  mort- 
gaged the  same  property  to  the  defendant 
Swenson,  to  secure  a  note  fbr  fKtS,  and  this 
mortgage  Immediately  went  to  record.  Plaln- 
tiiTs  agoit  with  whom  all  business  relating 
to  the  loan  was  transacted,  being  unable 
to  c(dlect  the  inta«at  as  It  matured,  and  be- 
ing obliged  to  pay  the  taxes  upon  the  mwt- 
gaged  premises,  apparently  from  year  to 
year,  to<^  a  deed  on  June  4, 1801,  to  the  prop- 
erty as  further  security  for  the  entire  In- 
debtedness; and  as  a  part  of  the  transaction 
entered  Into  an  agreement  with  the  mort- 
gagors, by  which  they  were  to  devote  the 
proceeds  of  one-fourth  of  the  annual  crops 
raised  upon  said  land  to  a  reductUm  of  the 
mortgage  and  Incidental  Indebtedness,  until 
the  amount  was  reduced  to  the  original  9700, 
when  said  agent  was  to  reconvey  the  prop- 
erty to  the  mortgagors,  and  thereafter  ac- 
cept Interest  at  7  per  cent,  according  to  the 
tmns  of  the  note  1^  wUch  the  loan  was 
evidenced.  On  the  25th  day  of  August  1S81, 
nothing  having  been  paid  in  tiie  meantime, 
the  prc^erty  was  by  quitclaim  deed  recon- 
v^ed  or  released  to  the  mortgagors,  and  a 
new  mortgage  was  taken  to  secure  the  ag- 
gregate Indebtedness  of  the  defendante  Hu- 
gos to  plaintiff,  which.  Including  principal. 
Interest  taxes,  and  expenses,  amounted  to 
$1,200.  The  Intention  was  to  have  this  mort- 
gage take  the  place  of  the  former  mortgage, 
and  represent  and  stand  for  the  entire 
amount  secured  thertit>y,  provided  the  title 
to  the  premises  was  found  to  be  complete  In 
the  mortgagors,  subject  only  to  the  lien  of 
B^d  mortgage.  The  avowed  object  of  plaln- 
tUTs  representative  was  to  obtain  paper  that 
was  not  past  due,  so  that  the  same  could 
be  handled  or  diqKtsed  of  In  the  Bast  At  the 
same  tlm^  and  for  the  better  security  of  the 
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{^1,200  note,  a  chattel  mortgage  was  taken 
upon  a  two-flftbB  Interest  In  the  crops  to  be 
grown  upon  certain  lands  during  five  succeed- 
ing years.   At  the  time  of  the  filing  and  re- 
cording of  these  mortgages  a  release  of  the 
$700  mortgage  was  procured  from  the  mort- 
gagee, and  forwarded  hy  his  agent,  C.  G. 
Cburch,  to  L.  S.  Carter,  of  the  Clait  County 
Abstract  Company,  with  express  instructions 
to  examine  the  records,  and  see  that  the  chain 
of  title  was  complete,  and  the  ?1,200  mort- 
gage a  first  lien  upon  the  land,  before  he 
allowed  said  release  of  the  $700  mortgage  to 
go  to  record.   Mr.  Carter  testified  as  follows: 
*'I  found  the  same  number  of  satisfactions 
as  there  were  mortgages,  and  supposed  there 
was  a  discharge  of  the  Swenson  mortgage. 
That  Is,  there  was  the  same  number  of  aatls* 
factions  as  there  was  mortgages,  with  the 
exception  of  the  new  mortgage  sent  to  go 
on.    But  when  I  came  to  continue  the  ab- 
stract, I  found  there  were  two  satisfactions 
of  one  mortgage,  and  that  left  the  Swenson 
one  not  discharged.   I  then  notified  Church. 
In  the  meantime  I  had  filed  this  release.  I 
discovered  my  mistake  the  next  day,  I  think. 
•   •  *  I  looked  up  the  records  before  I 
filed  It,  but  can't  fiay  what  day  It  was.  X 
was  doing  an  abstract  business,  and  sup- 
posed to  understand  my  business.    I  mean 
that  th^e  was  a  mortgage  with  two  satis- 
factions; that  there  was  the  same  number 
of  mortgages  as  there  were  satisfactions.  I 
looked  on  the  abstract  books  for  the  records, 
and  I  looked  as  carefully  as  I  ordinarily  do. 
These  two  satisfactions  and  one  mortgage 
Is  what  misled  me."    On  redirect:    "I  was 
president  of  the  Clark  County  Abstract  Com- 
pany.   I  wrote  the  letter  marked  'E3xhlbit 
2,'  in   evidence,  which   reads   as  follows: 
'Clark,  S.  Dak.,  Oct  12th,  1891.  O.  G.  Church, 
Watertown.  S.  D,— Dear  Sir:  Yours  of  the 
Tth  iust.  at  hand,  regarding  John  C.  Hugos 
W.  H  N.  E.  %  and  8.  %  N.  W.  14  33,  115,  56. 
1  don't  know  what  to  say  about  It.  As  I  said 
before.  It  is  a  mistake  of  mine,  and  I  am  very 
^ony  it  happened.    I  don't  intend  anything 
of  the  kind  to  take  place  again,  not  as  long 
as  I  am  well  enough  to  tend  to  the  business. 
At  tJie  time  the  papers  were  received,  I  was 
Juist  about  sick,  and  ought  to  have  beeu  home, 
instead  of  trying  to  do  any  worii.    Your  let- 
ter of  the  Tth  found  me  sick  abed.  Youis, 
truly,  L.  S.  Garter,  Pt' " 

Tlie  undisputed  evidence  shows,  and  the 
court  iustructed  the  Jury,  that  no  part  of  the 
amount  evidenced  by  the  $700  mortgage  has 
ever  been  paid.  In  fact,  it  Is  clear  that  the 
Hugoees  never  paid  plaintiff  anything  upon 
any  Indebtedness,  and  at  the  trial  they  of- 
fered no  defense.  Immediately  upon  obtain- 
ing actual  knowledge  of  the  existence  of  the 
Swenson  mortgage,'  which,  by  reason  of  the 
abstractor's  mistake  in  recording  the  SBtis- 
factlon  of  the  mortgage  for  $700,  became  ap- 
parently a  supcilor  lien  upon  the  land,  plain- 
lifC's  agent,  for  the  sole  purpose  of  Indemni- 
fying his  prlDdpal  against  anj  Ion  wliich 


might  be  sustained  by  reason  tbenof,  n- 
Qulred  the  defendant  H^os  to  execute  and 
deliver  to  him  a  chattel  mortga^  for  in 
amount  equal  to  the  Swenaon  sHDrtgage.  do 
part  of  which  has  ever  been  paid.  It  ia  very 
obvious  that  from  the  date  of  the  first  morr- 
gage  up  to  the  time  the  case  was  tried  tlie 
mortgagors  continuously  remained  in  posses- 
sion of  the  premises  as  owners  thereof. 
When  defendant  Swenson  tofA  his  mortgage 
he  had  both  constructive  and  actual  notice  of 
plalntlfTs  $700  mortgage,  and  took  the  same 
subject  thereto;  and  onless  the  $1,200  mort- 
gage was  taken  and  accepted  in  saUafactioD 
of  the  amount  due  thereui,  and  In  discharge 
thereof,  merger  did  not  take  place,  and  de- 
fendant Swenson  was  not  injured  or  preju- 
diced by  the  new  relation,  or  by  the  mistake 
in  recording  the  satisfaction  of  the  old  mort- 
gage; and  a  court  of  equity  would  hare  the 
power  to  place  the  parties  In  a  position  where 
neither  would  be  injured. 

From  an  examination  of  the  entire  record, 
and  the  undisputed  testimony  of  witnesses, 
which  support  and  fortify  the  controlling 
facts,  the  substance  of  which  Is  here  pro- 
duced, we  are  disposed  to  conclude  that  the 
special  findings  of  the  jury  are  unsupported 
by  the  evidence,  and  that  the  decree  of  the 
court  entered  thereon,  denying  the  relief  for 
which  plaintiff  prayed,  and  dlsmisaiag  his 
action,  with  costs  In  favor  of  the  defoidaiit 
Swenson,  is  contrary  to  both  the  law  and  mi- 
controverted  focta. 

Concerning  the  deed  from  Hugos  to  Cburcfa, 
which  both  Intended  as  a  mortgage,  the  lat- 
ter testified:  "The  deed  was  not  made  In  sat- 
isfaction of  the  indebtedness.  Tha%  was  no 
money  paid  to  me.  This  deed  was  for  the 
benefit  of  the  company,  not  for  my  Individual 
benefit.  •  •  •  Mr.  Hugos  has  been  in  pos- 
session of  the  land  all  the  time,  as  far  as  I 
know.  *  •  *  He  was  in  default  in  this 
$700  mortgage,  and  as  further  security  I  bad 
him  deed  the  land  over  to  me.  •  •  •  Mr. 
Hugos  had  borrowed  money  of  tlie  company, 
and  had  never  paid  a  cent  of  Interest,  aud  no 
taxes  from  the  beginning,  and  we  could  not 
allow  it  to  nm  In  that  manner  any  longer, 
and  he  gave  us  a  warranty  deed  as  collateral 
security  to  this  Indebtedness.  Then,  In  <»der 
to  get  the  matter  so  we  could  handle  It  East, 
he  gave  us  the  $1,200  mortgage,  which  was 
Intended  to  cancel  this  entire  Indebtedness, 
and  to  take  the  place  of  this  entire  Indebted- 
ness; and  that  was  the  agreement  with  Mr. 
Hugos,  but  It  was  contingent  upon  the  title 
being  In  him  complete  The  transaction  was 
never  closed  on  that  account"  Defendant 
John  C.  Hugos  testified  in  part  as  follows: 
"It  was  the  understanding  between  me  and 
Church,  if  I  gave  him  the  deed.  I  should  live 
on  the  farm,  and  work  It  I  was  to  pay  in- 
terest on  the  $700  mortgage.  •  •  •  At 
the  time  I  gave  the  deed  to  Church  It  was  ar- 
ranged that  when  I  should  reduce  the  obliga- 
tion to  $700,  the  original  loan.  Mr.  Church 
waa  to  give  me  a  deed  at  the  usual  intmst 
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*  *  *  Church  was  not  to  take  the  land, 
and  call  It  gquai-e,  and  let  me  off.  He  was 
□ot  to  take  the  land  and  release  me  from  the 
$700  debt."  The  imdisputed  evidence  con- 
clusirely  sbowB  that  both  parties  intended 
that  the  deed  should  operate  as  a  mortgage 
for  the  better  security  of  the  amount  due 
plaintiff,  according  to  the  terms  of  the  mort- 
gage given  to  secure  the  $700  note,  which  at 
the  time  aggregated  nearly  fl,200.  Neither 
party  for  a  moment  intended  that  the  $700 
mortgage  should  be  otherwise  delivered  up 
as  a  satisfaction  until  the  debt  was  paid, 
and  the  relation  of  debtor  and  creditor  exist- 
ed after  the  execution  of  the  deed  precisely 
as  before,  and  so  existed  at  the  time  the  case 
was  tried.  It  is  not  claimed  that  the  defend- 
ant Swenson  was  deprived  of  any  Just  right 
by  the  Inadvertent  discharge  of  plaintiff's 
unsatisfied  mortgage;  and  althongh,  as  a 
junior  mortgagor,  he  gained  thereby  ah 
parent  advantage,  it  would  be  inequitable  to 
tiolil  that  plaintiff  is  without  redress.  The 
$1,200  mortgage  covered  the  entire  indebted- 
ness growing  out  of  the  original  $700  loan, 
and  was  taken  and  accepted  in  settlement 
thereof,  upon  the  express  condition  that  the 
land  was  otherwise  free  from  inctmibrance. 
The  condition  being  found  not  to  exist,  such 
mortgage  was  not  relied  upon  as  operative. 
As  the  defendant  John  C.  Hugos  did  not  dis- 
pose of,  nor  Intend  to  part  with,  his  estate  In 
the  land  by  the  execution  of  the  deed  to 
Cburcb.  taken  as  .collateral  security,  and  Is 
still  the  equitable  owner  of  the  premises,  the 
mortgage  lien  was  not  thereby  merged  in 
the  legal  title,  and  defendant  Swenson  is  still 
a  junior  Incumbrancer.  Courts  of  equity 
will,  in  a  case  like  the  present,  keep  an  in- 
cumbrance alive  In  accordance  with  the  man- 
ifest Intention  of  the  parties,  when  It  can  be 
done  without  injury  to  Innocent  third  per- 
sons. "When  a  new  mortgage  Is  substituted 
In  ignorance  of  an  intervening  lien,  the  mort- 
gage released  by  mistake  may  be  restored  in 
equity,  and  given  its  oi-lginal  priority  as  a 
lieu,  where  the  rights  of  innocent  third  par- 
ties will  not  be  affected."  Sideuer  v.  Pavey, 
77  Ind.  241. 

In  reeimnse  to  questions  submitted  by  the 
court  to  the  Jury,  It  made  and  returned  spe- 
cial findings  that  "there  was  nothing  dne 
between  the  parties;  that  the  deed  to  Church 
extinguished  the  debt;  that  Swenson  had  ac- 
tual notice  of  plaintiff's  mortgage;  that  no 
mistake  in  filing  lease  was  made;  tliat  Hugos 
has  been  in  actual  possession  of  the  land 
since  18SS,  but  not  as  owner  all  the  time; 
that  there  was  an  agreement  by  which  Hu- 
gos was  to  transfer  the  land,  and  all  the  debt 
discharged."  The  above  findings,  except  as 
to  the  continuous  possession  of  Hugos,  and 
Swenson's  actual  knowledge  of  the  $700 
mortjmge,  are  contrary  to  the  undisputed  evi- 
dence, and  should  have  been  disregarded. 

A  motion  for  judgment  In  plaintiff's  favor, 
notwithstanding  the  findings,  was.  In  our 
<¥inlon,  Improperly  overruled.   The  case  in- 


volves the  application  of  a  rule  ot  equity  so 
familiar  that  citation  of  authorities  or  fur- 
ther discussion  would  be  serviceable  to  none^ 
The  Judgment  of  the  trial  court  is  reversed, 
and  a  sew  trial  (Mrdered. 


WARDBR,  BUSHNELL  &  GLE88NBS  00. 

v.  RAYMOND. 

(Supreme  Court  of  South  Dakota.  Oct  1, 189S.) 

Appeal  fhom  Jcbtics— 3?otio»— Bond— Jnaiamo- 
Tiny  OF  Jl'stiob — Amount  Ixvolvbd. 

1.  When  a  strict  compliance  with  all  Juris- 
dictional statutory  requirements  relating  to  tak- 
ing and  perfecting  an  appeal  to  the  circuit  court 
from  a  judgment  rendered  by  a  justice  of  the 
peace  affirmatively  appears  from  the  record, 
the  mere  fact  that  uie  certified  copy  of  the 
Justice's  docket  transmitted  to  the  circuit  court 
fails  to  show  the  receipt  of  a  notice  of  appeal 
and  filing  of  an  undertaking  Is  not  sufficient  to 
diveat  the  circuit  court  of  jnrisdictiou  to  hear 
and  determine  the  case  t/U  appeal. 

2.  A  justice  of  the  peace  Is  without  juris- 
I  diction  to  hear  and  determine  an  action  arising 
I  on  contract  for  the  recovery  of  money  only, 
I  where  the  amount  claimed  in  the  snmnums  eX" 
,  ceeds  $100. 

3.  As  the  amount  so  claimed,  and  not  the 
;  amount  recoverable,  determines  the  jnrlsdiction 
I  of  a  justice  of  the  peace,  the  questioa  ia  unaf- 
<  fected  by  the  fact  that  the  collection  of  a  portion 

of  the  money  claimed  In  the  summons,  and  stip- 
ulated for  In  the  contract  upon  which  suit  is 
brought,  cannot  tie  enforced  under  tiie  statute. 
(Syllabus  by  the  Court) 

Appeal  from  drcnlt  cour^  Brookings  coun- 
ty; J.  O.  Andrews,  Judge. 
Action  by  the  Warder,  Busbnell  it  Olessner 
!  Company  against  William  B.  Baymond. 
I  Judgment  for  defendant,  and  plaintiff  ap- 
j  peals.  Affirmed. 

I  Mathews  &  Murphy,  for  appellant  Cbee- 
,  ver  &  Hall,  for  respondent 

I    FULLER,  J.    This  appeal  Is  from  a  Judg- 
'  ment  of  the  circuit  court  In  an  action  upon 
I  contract,  commenced  before  a  Justice  of  the 
I  peace  by  the  service  of  a  summons  wherein 
j  the  defendant  la  apprised  that  plaintiff's 
,  cause  of  action  is  ni>on  two  promissory  notes 
;  which  according  to  their  terms  amount  to 
!  $S0.7S,  and  Is  notified  that  if  he  fall  to  appear 
and  answer  as  required,  "plaintiff  will  take 
judgment  against  you  for  the  sum  of  eighty 
and  seventy-five  one-hundredths  dollars,  with 
j  costs  of  this  action  and  an  attorney's  fee  of 
I  twenty-five  dollars,  stipulated  and  agreed  up- 
I  on  In  said  not^."    In  justice  court  the  de- 
i  fendant  appeared  specially  and  moved  to 
I  dismiss  the  action,  on  the  ground  that  the 
[  amount  claimed  was  in  excess  of  the  jurls- 
;  diction  of  a  Justice  of  the  peace.    This  mo- 
I  tion  being  denied,  Judgment  was  rendered, 
upon  the  evidence  offered  by  plaintiff,  for 
$93.33,  against  defendant.  In  plaintiff's  favor. 
UptHi  an  appeal  by  defendant  to  the  circuit 
conrt  on  questions  of  law  alone,  the  judg- 
ment was  reversed,  and  plaintiff  prosecutes 
an  appeal  to  this  court 
It  is  urged  by  appellant's  counsel  that  the 
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drailt  court  was  without  jurisdiction  to  re- 
veiTe  tlie  Judgment  rendered  in  Justice  court, 
because  tbe  transcript  Hied  by  the  justice 
falls  to  show  that  a  notice  of  appeal  was 
ser\-ed  and  filed.  It  Is  stated  In  respondent's 
additional  abstract,  and  is  clearly  shown  by 
the  transci'lpt  filed  by  appellant,  that  within 
five  days  after  Judgment  was  rendered  in  Jus- 
tice court  an  appeal  was  taken  by  defendant 
to  the  circuit  court,  by  the  service  or  a  no- 
tice of  appeal  upon  plaintiff's  attoi-neys,  and 
by  entering  Into  an  undertaking  as  required 
by  law.  both  of  which  were  duly  filed  with 
the  justice  of  the  peace.  Defendant's  coun- 
sel appear,  from  the  record,  to  have  strictly 
observed  the  requirements  of  the  stntute  tn 
perfecting  their  appeal  to  the  circuit  court, 
and  although  the  transcript  made  by  the  Jus- 
tice fails  to  show  that  notice  of  appeal  was 
served  and  filed,  the  transcript  and  record  In 
this  court,  to  which  we  are  directed  by  the 
amended  abstract,  conclusively  shows  that 
everything  necessary  to  confer  jurisdiction 
upon  the  circuit  couit  was  done  strictly  in 
compliance  with  the  statute,  and  the  mere 
failure  of  the  Justice  to  make  a  formal  entry 
tn  his  docket  would  sot  render  an  appeal  in- 
effectual. 

Under  section  0053,  Conip.  Laws,  the  sum- 
mons In  justice  court  must  contain:  "1. 
*  •  *  2.  A  sufficient  statement  of  the 
cause  of  action,  in  general  terms,  to  ai^rlse 
the  defendant  of  the  nature  of  the  claim 
against  him.  3.  *  *  *  4.  In  an  action  aris- 
ing on  contract  for  the  recovery  of  money 
or  damages  only,  a  notice  that  unless  the  de- 
fendant so  appears  and  answei-s,  plaintiff  will 
take  judgment  for  the  sum  claimed  by  him, 
stating  It."  The  sum  of  money  claimed  as 
the  amount  which  defendant  stipulated  In  his 
contract  to  pay.  exclusive  of  costs  and  dis- 
bursements, and  for  which  It  Is  stated  In  the 
summons  plaintiff  would  take  judgment,  Is 
$100.75,  and  therefore  In  ezcess  of  the  juris- 
diction of  a  Justice  oC  the  peace.  Comp. 
Laws,  1 6042. 

Although  the  attorney's  fees  specified  and 
fixed  by  statute  may  be  taxed  as  costs,  an 
agreement  to  pay  a  fixed  amount  as  attom^'s 
fees,  contained  In  a  promissory  note,  becomes 
a  part  of  the  contract;  and  when  such  stipu- 
lated amount  Is  claimed  In  a  summons,  and, 
together  with  principal  and  interest,  accord- 
ing to  the  terms  of  the  Instrument  upon  which 
suit  Is  brought,  exceeds  $100,  a  Justice  of  the 
peace  Is  without  Jurisdiction  of  the  subject- 
matter.  As  the  amount  claimed,  and  not  the 
amount  recoverable,  determines  the  juris- 
diction of  a  Justice  of  the  peace,  the  question 
Is  unaffected  by  the  fact  that  a  stipulation  to 
pay  the  attorney  fees  claimed  in  the  summons 
is  not  enforceable  because  void  under  the  stat- 
ute. The  invalidity  of  such  an  agreement 
could  be  judicially  determined  only  by  a  court 
having  jurisdiction  of  the  person  of  the  de- 
fendant and  the  subject-matter  of  the  acti<Mi. 
As  the  precise  question  here  has  been  twice 
fully  discussed  and  determined  by  this  court. 


no  further  attention  to  the  facts  or  to  the  law 
applicable  thereto  is  required.  Ruled  by  the 
cases  of  Plunket  v.  Evans,  2  S.  D.  434,  50  N. 
W.  961,  and  Nelson  v.  Ladd.  4  S.  D.  1.  54  N. 
W.  809,  the  judgment  of  the  trial  oourt  Is  af- 
firmed. 


PERROTT  T.  OWEN,  Justice  Of  the  Peace. 
(Supreme  Court  of  Sonth  Dakota.  Oct.  1, 188o.> 
CcuTioBiRi  — Whik  Lish— Kioht  at  Appeal  — 

JDSTIOB'S  JeDGMeN'T~Vi.CATINQ. 

1.  Where  the  law  affords  a  plain,  »i»e<'J)r. 
and  adequate  rtmedy,  certiorari  will  not  lie. 

2.  Appeals  from  inferior  tribuiialK  are.  in 
law,  regarded  with  favor;  and  the  statute 
makes  no  distinction,  as  to  the  right  of  ap- 
peal, between  parties  who  have  suffered  judg- 
ment by  default  in  justice  court  and  those  wlio- 
have  anpi-arcd  in  the  action. 

3.  Section  6129  of  the  Compiled  T^tcs  au- 
thorizes a  party  against  whom  a  justice  of  the 
peace  has  rendered  judgment  by  default  to  ap- 
peal therefrom. 

4.  Under  section  6065,  Comp.  Ijaws,  a  Jus- 
tice of  the  peace  may  vacate  and  set  aside  a 
judgment  by  default  taken  against  a  party  by 
mistake,  surprise,  inadvertence,  or  excusaMp 
neglect, 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court.  McCook  county; 
Joseph  W.  Jones,  Judge. 

Application  by  J.  J.  Pcrrott  for  certicwarl 
to  M.  Owen,  justice  of  the  peace.  Writ  de- 
nied, and  plaintiff  appeals.  Affirmed. 

A.  C.  Biernatzkl,  for  appellant  M.  A.  But- 
tei-fleld,  for  respmident. 

FULLER,  J,  This  Is  au  appeal  from  an 
cNrder  of  the  circuit  court,  denominated  a 
"judgment,"  which,  in  effect,  denies  an  aiv 
plication  for  a  writ  of  certiorari  to  review 
the  records  and  proceedings  of  a  justice  of 
the  peace  in  an  action  In  which  a  manifestly 
erroneous  Judgment  by  default  was  rradere*! 
against  plaintiff  In  ihle  proceeding,  upon 
bis  promissory  note  for  $100,  and  wiiereln  it 
was  adjudged  that  the  defendant  had  se- 
cured, by  false  pretenses,  certain  goods,  for 
which  said  note  was  executed.  The  view 
which  we  are  Inclined  to  take  of  the  case 
requires  but  an  Incidental  consideration  of 
the  case  upon  its  m^lts. 

Under  section  5507  of  the  Compiled  r^aws. 
a  writ  of  certiorari  may  be  granted.  In  a 
case  tike  the  present,  if  there  is  "no  apitcal. 
nor  In  tbe  Judgment  of  the  court,  any  other 
plain,  speedy  and  adequate  remedy."  Sec- 
tion 6129,  Id.,  provides  that  "any  imrty  di!^ 
satisfied  with  a  judgment  rradered  in  a  civil 
action  in  a  justice's  court,  may  appeal  there- 
from to  the  circuit  court  of  the  county  or 
Bubdlvlsi(m,  at  any  time  within  thirty  dayn 
after  the  rendition  of  the  Judgment";  and. 
under  section  6130,  he  may  aiq[>eal  en  que»- 
tions  of  law  alone. 

The  Justice  of  the  peace,  having  Jurisdic- 
tion of  the  person  of  the  defendant  and  the 
subject-matter,  rendered  a  final  Judgment 
with  which  tbe  defendant  was  dlasatisOed. 
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It  was  stated  In  the  summons— the  only  no- 
tice defendant  had  of  the  pendency  of  the 
Bult— that  plaintiff  claimed  to  recover  $100 
apou  a  promissory  note,  and  that,  unless  he 
appeared  and  answered,  plaintiff  would  take 
Judfe'ment  therefor  by  default.  Upon  the  re- 
tnm  day.  defendant  being  In  default,  a  Judg- 
ment was  entered  for  the  amount  claimed 
in  the  summons,  and  it  was  further  ad- 
Judg:ed  that  the  goods   in   settlement  for 
which  the  note  was  executed  were  obtained 
under  false  pi-etenses;  and  the  effect  of  snch 
judgment.  If  sustainable,  Is  to  deprive  the  de- 
fendant of  his  statutory  eiemptlona  under 
section  !St39  of  the  Compiled  Laws.  Al- 
though It  may  be  true  that,  by  allowing 
judgmwit  to  be  taken  against  him  by  de- 
fault, he  has  waived  his  right  to  raise  and 
litigate  on  appeal  such  Issues  of  fact  as 
might  have  been  tried  In  the  court  below, 
under  the  notice  contained  In  the  summwis 
there  Is  an  error  of  law  in  the  final  Judg- 
ment as  prejudicial  to  him  as  tbouch  Issues 
of  fact  had  been  raised  and  tried  to  the 
court  or  Jury;  and,  in  our  opinion,  the  stat- 
ute which  allows  axiy  party  dissatisfied  with 
a  judgment  rendered  In  a  justice's  court  to 
appeal  therefrom  is  broad  enough,  in  the  en- 
tire absence  of  any  statutory  restriction  or 
exception  as  to  default  judgments,  to  au- 
thorize an  appeal  to  a  court  having  power 
to  review  and  correct  such  error.    The  judg- 
ment in  the  case  under  consideration  was 
Qnal,  and,  as  the  statute  has  made  no  dls- 
tinction  between  judgments  by  default  and 
Judgments  upon  a  trial,  we  conclude  that  an 
appeal  may  be  taken  from  either.  Since  the 
decision  in  the  case  of  Stevens  T.  Ross,  1 
Cal.  94,  that  court  has,  with  uniformity, 
so  held.    In  Ilallock  v.  .Taudln,  34  Cal.,  at 
page  172,  that  court,  In  support  of  the  prop- 
osition, said:    "As  to  the  right  of  appeal, 
there  Is  no  distinction  between  Judgments 
i>y  default  and  Judgments  after  issues  joined 
niid  a  trial.    The  former  is  as  much  a  final 
jntlgment  as  the  latter,  and  the  statute  gives 
a  right  to  appeal  from  all  final  judgments, 
without  distinction.    From  this  It  follows 
that  all  errors  disclosed  by  the  record  can 
he  reviewed  and  corrected  on  an  appeal 
from  the  former  class  of  Judgments  as  well 
as  the  latter.    This  Is  too  plain  for  argu- 
ment, and  we  do  not  hesitate  to  declare  that 
nil  cases  which  are  to  the  contrary  are  un- 
supported by  any  provision  of  the  law  by 
which  the  jurisdiction  and  practice  of  this 
court  Is  regulated.  To  hold  otherwise  would 
he  to  create  a  dlstlncttwi  where  the  law  has 
not,  which  we  have  no  power  to  do.  There 
nre  sonr-e  cases,  no  doubt,  which  support  the 
theory  of  the  learned  counsel  for  the  re- 
spondents, but  we  have  no  respect  for  them." 
See,  also,  Rickey  t.  Superior  Court,  59  Cal. 
061;  Bumham  v.  Turner,  14  Wis.  022;  State 
T.  Goodrich,  16  Wis.  445;  Lauferty  v.  Prlek- 
ett.  .10  ind.  24;  Butler  v.  Heeb,  38  Iowa, 
42!t;  Railway  Co.  t.  Forbes.  37  Kan.  445,  15 
I'ac,  QU3;  rearaon  t.  Carson,  60  Mo.  569;  12 


Am.  &  Eng.  Enc.  Law,  483.  and  cases  there- 
cited.  Moreover,  section  5507  of  the  Com- 
piled Laws  affords  "a  plain,  speedy  and  ade- 
quate remedy"  in  case  a  Judgment  by  de- 
fault 1b  taken  against  a  party  by  mistake,, 
surprise,  inadvertence,  or  excusable  neglect 
Had  appellant  made  a  timely  and  proper  ap- 
plication, the  justice  of  the  peace,  under  the- 
above  section.  Is  expressly  authorized  to  va- 
cate the  Judgment  upon  such  terms  as  may 
be  just,  and  allow  him  to  answer  and  de~ 
fend.  It  therefore  follows  that  the  circuit 
court  did  not  abuse  Its  discretion  In  denying 
the  writ  of  certiorari,  and  the  Judgment  ap- 
pealed from  la  affirmed. 


SCHOOL  DIST.  NO.  116  OF  MINNEHAHA 
COUNTY  V.  GERMAN  INS,  CO.  OF 
PREEPORT. 
(Supreme  Court  of  South  Dakota.  Oct.  1, 1S95.> 

iNBORjJNCE  — CONDinOHS  OF  POLICT  —  ViOLATIOK. 

In  an  action  by  a  school  district  against 
an  insurance  company  to  recover  for  the  los» 
of  a  achoolhouse,  under  a  contract  of  fire  insur- 
ance containing  a  representation  that  the  build- 
ing Is  used  for  school  and  church  purposes,  and 
a  nrorieiou  that,  if  snch  building  be  used  for 
any  other  pii;-nose  without  the  consent  of  the 
insurer,  or  if  the  risk  be  increased  in  any  man- 
ner, except  by  the  erection  and  use  of  ordinary 
outbnildings,  without  consent  of  the  company 
indorsed  upcn  the  polic^t  the  aame  shall  be  null 
and  vtAi,  a  motion  to  direct  a  verdict  for  the  de- 
fendant should  he  sustained  when  it  Is  conclu- 
sively shown  by  the  undisputed  evidence  that, 
without  defendant's  knowledge  or  consent,  the' 
officers  of  the  district,  empowered  and  author^ 
Ised  to  prevent  a  forfeiture  of  the  policy,  have 
knowingly  and  habitually  permitted  the  msurcd 
building  to  be  used  for  other  than  school  and 
church  purposes,  whereby  the  risk  was  greatly 
increased,  and  as  a  direct  and  immediate  re- 
sult of  which  the  loss  of  the  stmcture  occurred. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Mlnnebaha  coun- 
ty; Joseph  W.  Jones,  Judge. 

Action  by  school  district  No.  116  of  Minne- 
haha county  against  the  German  Insurance 
company  of  Freeport  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed. 

Q.  L.  Bimn  and  Davis,  Lyon  &  Gates,  for 
appellant   Hosmer  H.  Keith,  for  respondent. 

PULLER,  J.  In  the  policy  of  Insurance 
upon  which  plaintiff  brings  this  action  to  re- 
cover $6(X),  on  account  of  the  total  destmc- 
tton  by  fire  of  a  schoolhouse  Insured  by  the 
defendant.  It  Is  stipulated  that  the  policy 
shall  be  null  and  void  If,  without  the  writ- 
ten consent  of  the  company,  the  building  be 
used  for  other  than  school  and  church  pur- 
poses, or  If  the  risk,  without  such  consent, 
be  increased  In  any  manner,  except  by  the 
erection  and  nse  of  ordinary  outbuildings; 
and  It  la  further  provided  In  said  policy  that 
the  Insured  shall,  within  80  days  after  a  fire, 
furnish  sworn  proofs  of  loss  which  shall 
state  the  time,  origin,  and  circumstanceB 
thereof.  The  Issues  of  fact  presented  by  the 
pleadings  were  tried  to  jorr,  and  resnlted  In 
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a  verdict  against  the  defendant  and  in  favor 
of  plalntift  for  the  full  amoant  claimed. 
From  a  Judgment  accordingly  entered,  and 
from  an  order  overruling  a  motion  for  a  nev 
trial,  defendant  appeals.  At  ttae  time  the 
schoolhouse  was  burned,  and  for  some  time 
prior  thweto,  the  basement  of  said  building 
contained  about  90  barrels  of  nnslacked 
lime,  placed  there  for  storage  and  allowed  to 
remain  with  the  knowledge  and  without  any 
objection  on  the  part  of  the  school  directors 
and  officers  of  tbe  district,  or  either  of  them. 
In  fact,  the  undisputed  evidence  shows  that, 
after  the  building  was  insured,  and  for  years 
before  the  fire  occurred,  the  directors,  whose 
business  it  was  to  look  after  and  protect  the 
property  of  the  district,  consented  to  allow 
other  parties  to  store  large  quantities  of  un- 
slaciied  lime  In  the  basement  of  tbe  scliool 
buildlug,  and  permitted  the  key  to  tbe  door 
and  the  possession  of  the  basement  to  be 
delivered  to  parties  who  placed  therein  and 
stored  car  loads  of  lime  upon  different  occa- 
sions. When  the  lime  that  was  In  the^base- 
ment  at  the  time  of  the  fire  was  being  placed 
therein,  one  of  the  directors,  the  chairman 
of  the  board,  saw  it,  and  upon  bdng  In- 
formed that  the  retail  dealers  of  the  village 
had  habitually  used  the  basement  for  that 
purpose  made  no  objection,  and  remarked 
to  the  men  who  were  imloading  the  car  that 
he  "guessed  it  would  be  all  right  If  the 
Ume  was  taken  out  in  time  to  put  in  the 
coal."  During  the  night  Immediately  preced- 
ing the  flre,  there  was  a  heavy  rainfall,  so 
tbat  persons  who  visited  the  fire  in  the  morn- 
ing saw  pools  of  water  standing  In  front  of 
the  door  of  the  basement  in  which  the  flre 
originated,  and  which  at. the  time  was  filled 
with  steam,  emitted  from  barrels  of  lime 
that  had  apparently  yielded  to  the  force  of 
pressure,  and  smoke  which  came  from. burn- 
ing timbers  Just  over  the  barrels,  and  to 
which  the  flre  was  at  that  time  confined. 
From  the  location,  surroundings,  aud  plan  of 
the  bnliding,  as  well  as  from  the  testimony 
of  witnesses,  it  clearly  api>ears  that  rain  de- 
scending upon  the  roof  would  fall  upon  the 
ground  and  run  Into  the  basement.  In  fact, 
before  the  making  of  a  very  narrow  ditch, 
which  was  found  to  be  Insufficient  to  carry 
off  the  water,  the  basement  was  upon  seve^^I 
occasions  filled  with  water,  so  that  it  remain- 
ed standing  there  a  foot  deep,  and  after  tbe 
drain  was  made  tbe  water  would  extend  Into 
tlie  basement  six  or  eight  feet  around  the 
door.  It  la  not  only  a  principle  of  chemistry, 
but  a  matter  of  common  knowledge,  that  wa- 
ter coming  In  contact  with  unslacked  lime 
win  produce  flre,  and  to  that  effect  the  wit- 
nesses without  objectioD  testified.  In  no 
other  rational  manner  can  the  presence  of 
steam,  filling  tbe  entire  basement  before  tlie 
fire  was  observable,  be  accounted  for.  Mr. 
Webster,  in  defining  Ume  of  the  character 
here  described,  says  that  'It  develops  great 
beat  when  treated  with  water."  The  undis- 
puted eTldenca  conclusively  abowa  that,  with- 


out the  knowledge  or  ccmsent  of  appeUaot. 
and  by  and  with  tbe  consent  and  knowledge 
of  the  officers  of  respondent,  empowered  and 
anthorlsed  to  prevent  a  forfeiture  of  tbe  pol- 
icy, persons  were  habitually  pmnitted  to  use 
the  building  for  other  than  school  and  cbnrcb 
purposes,  whereby  the  risk  was  greatly  iu- 
creased,  and  aa  a  result  of  which  the  build- 
ing was  finally  zednced  to  ashes.  Tbere  Is 
no  evidence  to  sustain  a  verdict  and  Judg- 
ment for  plaintiff.  The  examination  of  othn- 
questions  is  imnecessary.  Appellant's  motion 
to  direct  a  verdict  for  the  defendant,  as  a 
matter  of  law,  should  have  been  sustained. 
The  Judgment  of  tbe  trial  court  is  reversed. 


WINTON  V.  KIRBT  et  aL 
(Supreme  Coart  of  South  Dakota.  Oct.  1. 18K.) 

AkREST— BODT  EZKCUTIOX, 

This  case  is  ruled  by  Winton  v.  Knott 
(8.  D.)  63  N.  W.  783. 
(Syllabus  b7  the  Court) 

Appeal  from  circuit  court,  Mlnnebalui  omm- 
ty;  Joseph  W.  Jones,  Judge. 

Action  for  false  Imprisonment  by  David 
Winton  against  Joe  Kirby  and  Oeoi^  A 
Knott.  Defendants  had  Judgmoit,  and  plain- 
tiff appeals.  Afilrmed. 

W.  A.  Wilkes.  Davis,  Lyon  A  Oatea,  and 
Melvln  Origsby,  for  appellant  Joe  KUt^ 
and  W.  H.  Stoddard,  for  respondoitl. 

FULLER,  J.  Plaintiff  brongbt  tUa  action 
against  the  defendants  to  recover  damages 
based  upon  a  claim  of  &l8e  impilaomnait, 
and  appeals  to  tbis  court  from  a  Judgment 
In  favor  of  the  defendants,  and  fnnn  an  or* 
der  overruling  a  motion  for  a  new  trial.  Tbe 
arrest  and  Imprisonment  complained  of  was 
found  by  this  court  to  be  folly  Justified  in 
Winton  T.  Knott  (S.  D.)  63  N.  W.  783,  whete 
all  the  questions  presented  by  this  appeal 
are  discussed,  and  determined  adversely  to 
appellant.  Ruled  hy  that  case,  tbe  Judgment 
of  the  trial  court  Is  affirmed. 


MANUFACTURERS'  FURNISHING  CO.  v. 

EREMER  et  aL 
(Supreme  Court  of  South  Dakota.  Oct  1,  ISOTi.) 

PaBOL  EtIDBKCB— ADHiaaiBILlTT. 

The  admiaaloa  of  parol  testimonr  to 
show  that  a  written  order  for  school  apparatus, 
apparently  complete  in  form,  was  signed  bj 
members  of  a  school  board  and  taken  into  the 
DOBsession  of  s<^riting  agents  upon  eznreis  con- 
ditlous  that  have  never  been  complied  with,  in 
order  to  constitute  a  delivery,  or  give  sach  ord^r 
any  binding  effect,  is  not  a  violation  of  tlie  mle 
that  extrinsic  parol  testimony  is  Inadmissible 
for  the  jiurpose  of  adding  to,  subtracting  from, 
contradicting,  or  In  any  manner  varyug  tiie 
terms  of  a  written  instrument. 
(Syllsbos  by  the  Court) 

Appeal  from  circuit  court  Mtnnebalia coun- 
ty; Joseph  W.  Jones,  Judge. 
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Actl<m  by  the  ManuCactnrm*  FonOBblng 
CompanT  aralnst  Fnnlc  Knmer  and  ottaen. 
JTudement  for  d^wdaats.  and  plaintiff  ap- 
peals. Affirmed. 

Joe  Klrb7,  for  appellant  B.  H.  Wilson, 
for  reapondents. 

FULLIDB,  J.  Flalnturs  object  In  bringing 
tills  ault  was  to  obtain  a  jndgment  tor  f  187.60 
against  the  defendants,  wbo  are  schocd  offl> 
cers,  and  Its  claim  thwdor  la  based  npon  a 
written  order  signed  by  defendants  tor  cer- 
tain school  apparatos,  containing  a  stlpnlar 
tion  tbat.  It  the  goods  are  not  taken  and 
paid  for  within  30  days  after  their  shipment, 
«acb  of  the  defendants  (provided  a  ma5ortty 
of  the  board  sign  the  order)  will  become  per^ 
aonally  responsible  for  tbe  pnrebaae  price, 
aod  It  was  further  stipolated  that  no  condi- 
tion of  the  ord«r  could  be  changed  or  modl- 
lled  by  any  rerbal  agreement  There  was  a 
trial  to  a  jury,  and  a  Terdlct  for  the  defend- 
ants. Plaintiff  appeals  from  a  judgment  tc»r 
coBta.  and  from  an  order  ormullng  a  mo- 
tion tor  a  new  trial.   Defendants  admitted 
Aat  they  coostltnted  a  majority  of  the 
•ctaool  txnrd,  tbat  they  signed  the  <ffder,  and 
tbet  the  goods  were  shipped  to  the  station 
-deafgnated  therdn  more  than  80  days  prior 
to  tbe  MHumMicement  of  the  action.  In  sap- 
port  of  the  defense  npon  which  respondentB 
relied,  uncontrorerted  testimony  was  offered, 
over  plaintiff's  objection,  which  eonclndv^y 
shows  that  defendants'  signatures  were  ob- 
tained by  the  agents  of  plaintiff,  and  that 
tbe  Instrument  was  executed  by  the  defend- 
&nt  Wlngen  In  tbe  absence  of  his  codefend- 
ant,  and  the  possession  thereof  was  secured 
by   said  agents  upon  an  express  conditton 
tbat  the  same  should  be  of  no  effect,  and 
would  be  returned  to  him  or  destroyed.  In 
-ca.se  the  other  members  of  the  board  did  not 
mlgn  the  order  and  agree  to  purchase  the 
ipoods.    NIchoIaus  Krebs,  a  director  who  re- 
fased  to  and  never  did  sign  the  order,  testi- 
fied that  the  agents  of  plaintiff  who  attempt- 
•ed  to  procure  his  signature  admitted  that  Mr. 
WlDfren  alRned  and  let  them  talce  the  order 
for  the  sole  purpose  of  obtaining  the  Mgna- 
tnre  of  the  witness,  and  upon  the  condition 
that  the  same  should  amount  to  nothing'  In 
case  such  signature  was  not  obtained.  From 
the  testimony  of  each  of  tbe  defendants  It 
olenrly  appears  that  tbe  order  was  signed 
and  deliTered  to  the  agents  of  plaintiff  upon 
a  condition  that  never  was  complied  with. 
By  a  promise  made  by  tbe  agents  of  plaintiff 
to  obtain  the  signature  of  all  other  directors, 
the  defendant  Wlngen  was  Induced  to  place 
his  name  upoa  the  Instrument,  and  to  deliver 
the  f^ine  to  them  for  tbat  purpose  alone,  and 
iijKin  tbe  express  agreement  that  there  was 
to  be  no  personal  liability,  and  that  the  order 
■was  to  be  of  no  effect  until  the  signatures  of 
all  the  members  of  the  board  were  obtained 
thereto.   In  the  same  manner  and  under  like 
circumstances  the  signature  of  the  defendant 
v:64M.w.no.ia— S4 


Eremer  was  secured.  The  undisputed  evi- 
dence shows  that  the  order  was  to  have  no 
effect,  and  the  goods  were  not  to  be  shipped, 
unless  emy  member  of  the  board  signed  the 
paper.  As  this  was  not  done,  the  order  nev- 
er became  operative,  and  It  was  a  fraud  upon 
defendants  for  plaintiff  to  retain  and  at- 
tempt to  enforce  the  same.  Counsel's  con- 
tention that  the  evidence  woa  Incompetent, 
because  It  tended  to  vary  the  terms  of  a 
written  Instrument  Is  without  merit,  and  as 
this  case  Is  Identical  In  prindpte  with  Ma- 
chine Co.  T.  Faulkner,  decided  at  this  term 
and  repcwted  In  64  N.  W.  163,  we  apply  the 
reasoning  of  that  case  to  the  questions  here 
presented,  and  affirm  the  jndgment  of  tbe 
trial  court 


SMITH  et  al.  v.  COMMERCIAL  NAT. 
BANK  et  aL 
(Supreme  Court  of  South  Dakota.  Oct  1, 18^.) 

MORTeAOBS— AaSISIfllINT  AS  COLLATSR&L  SSCDRI- 

TT— Right  or  ABeiosEE  to  Fokeci-Wb— 
NoTici  or  Bale. 

1.  S..  one  of  the  plaintiffs  and  husband  of 
hiB  coplalntiff,  executed  a  promiaBory  note  to 
one  A.,  and  both  tbe  plaintiffs  executed  a  mort- 
gage to  Raid  A.  on  real  property  situated  in  the 
city  of  Huron  to  secure  said  note.  A.  trans- 
ferred Bald  note  and  mortgage  to  one  M.  The 

Sleintiffs  not  being  able  to  pay  M.  the  money 
ue  on  said  note  and  mortgage.  S.  arranged  with 
a  banlc  in  Huron  to  advance  the  money  to  M., 
and  the  said  S.,  and  one  G.  as  surety,  executed 
a  note  to  said  bank  for  the  same,  and  M.  tranR- 
ferred  tbe  A.  note  and  mortgage,  leaving  the 
name  of  the  assignee  in  the  assigiiment  of  said 
mortgage  blank,  and  the  A.  note  and  mortgage 
were  deposited  in  said  bank  as  security  for  C, 
as  surety  upon  said  note,  with  the  knowledge 
and  consent  of  S.,  and  in  pursuance  of  said  ar- 
rangement with  said  bank.  This  note  not  ticing 
paid,  S.  arranged  with  the  defendant  bank  to 
advance  the  money  to  take  up  said  note,  and 
agreed  that  said  defendant  sbouid  take  his 
own  note  and  a  transfer  of  the  A.  note  and  mort- 
gage as  security  for  such  advance,  and  further 
Agreed  that  the  name  of  some  officer  of  the 
bank  should  be  Inserted  as  OBoiguee  in  the  as- 
signment of  the  mortgage  for  the  tienefit  of  the 
defendant  bank.  Thereupon  the  defendant  re- 
mitted to  the  Huron  bank  the  amount  required 
to  take  up  the  S.  and  C.  note  and  received  from 
the  latter  the  A.  note  and  mortgage,  in  tbe  as- 
Bignment  of  which  mortgage  tbe  name  of  a  bank 
ofii<'er  of  the  defendant  was  inserted,  and  the 
ntisignment  was  thereupon  duly  recorded.  Tbe 
S.  note  to  the  defendant,  renewed  from  time  to 
time,  not  being  paid,  the  defendant  proceeded 
to  foreclose  tbe  A.  mortgage  in  its  own  name 
by  advertisement  Of  this  last  transaction  the 
wife  had  no  knowledge.  Sdd,  that  these  trans- 
actions did  not  operate  as  a  payment  or  extin- 
guishment of  the  A.  note  and  mortgage,  and  that 
it  was  competent  for  S.  to  so  arrange  with  the 
defendant  bank  to  take  and  hold  the  same  as 
security  for  his  ntte  to  such  bank.  Beld,  fur- 
ther, that  the  defendant-  bank  acquired  such  ti- 
tle to  the  A.  note  and  mortgage  as  fully  au- 
thorized it  to  foreclose  the  same  In  its  own 
name,  and  sell  the  mortgaged  property  to  satis- 
fy said  S.  note,  given  by  him  to  tbe  defendant 
bank  for  the  advances  made  by  It  to  take  up 
the  note  given  by  S.  and  C.  to  the  Huron  hank. 

2.  A  no'Hce  of  foreclosure  published  In  a 
newspaper  having  a  general  circulation  in  the 
couD^  in  which  the  mortgaged  property  was 
situated,  sufficiently  complies  with  the  law  of 
this  state  which  provides  that  "notice  *  •  • 
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must  be  glTen  by  publishing  the  same  •  •  • 
In  a  neWBijapcr  of  a  oouoty  where  the  premiees 
intended  to  be  sold,  or  some  of  them,  are  situat- 
ed." 

(SyllabuB  by  the  Coart) 

Appeal  from  circuit  court.  Beadle  county; 
A.  W.  Campbell,  Judge. 

Action  by  Lelia  L.  Smith  and  another 
against  the  Commercial  National  Bank  of  St 
Paul  and  another.  Defendants  had  judg- 
ment, and  plaintiffs  appeal.  AArmed. 

T.  H.  NuU,  for  appeUanto.  F.  Vollratb,  for 
reHimndentB. 

CORSON,  P.  J.  This  was  an  action  to  set 
aside  a  foreclosure  sale  of  real  property  by 
advertisement,  and  cancel  the  certificate  of 
sale.  Judgment  was  rendered  for  the  de- 
ft>Ddant8,  and  the  plalntifFs  appeal  from  the 
judgment,  taking  their  appeal  from  the 
Judgment  roll  only.  The  case  was  tried  by 
ihe  court,  and  the  facts  as  found  will  be 
I»rlefly  stated.  In  July,  1883,  the  plaintiff 
Smith  executed  a  promissory  note  to  one 
Avery,  and  to  secure  the  same  Smith  and 
wife,  coplalntiffs,  executed  to  said  Avery  a 
mortgage  on  cei'tain  real  estate  In  the  city 
of  Huron,  Beadle  county.  In  the  spring  of 
1880  Avery  transferred  said  note  and  mort- 
gage to  H.  Ray  Meyers.  The  court  finds: 
"That  in  the  fall  of  the  year  1880,  said  H. 
Ray  Meyers  wantlug  his  money,  said  Nathan 
T.  Smith  arranged  with  the  First  National 
Bank  of  Huron,  in  said  Beadle  county,  as 
follows:  Said  Smith  and  one  L.  K.  Church, 
as  principal  and  surety,  executed  a  promls- 
8ory  note  to  said  tuink  for  the  sum  of  $1,380, 
and,  to  indemnify  said  Church  In  case  he 
should  have  to  pay  the  note  as  such  surety, 
said  Nathan  T.  Smith  procured  said  Meyers 
to  execute  an  assignment  of  said  mortgage 
(except  that  the  name  of  the  assignee  was 
left  blank),  and  said  Meyers  left  the  said 
assignment,  with  the  said  Avery  note  and 
mortgage,  with  the  First  National  Bank  of 
Huron,  and  upon  receipt  of  said  notes  and 
mortgage  said  bank  paid  to  Meyers  the  full 
amount  due  blm,  as  shown  by  the  face  of 
said  $1,200  note  with  the  accrued  Interest, 
being  the  sum  of  $1,380."  In  the  fall  of  1887, 
(be  Huron  bank  requiring  payment  of  the 
(Church  note.  Smith  proceeded  to  St  Paul 
:ind  Induced  the  defendant  bank  to  advance 
sufficient  money  to  take  up  the  Church  note, 
and  he  agreed  with  the  said  St.  Paul  bank 
to  give  his  own  note,  and  that  the  Avery 
note  and  mortgage  should  be  transferred  to 
it  The  defendant  bank  thereupon  remitted 
to  the  Huron  bank  the  money  necessary  to 
take  up  the  Church  note,  and  the  Huron 
bank  forwarded  to  it  the  Avery  note  and 
mortgage.  Smith  caused  the  blank  for  the 
inme  of  the  assignee  In  the  assignment  tr 
be  filled  up  with  the  name  of  an  office  of 
the  defendant  bank.  Smith  failing  to  pay 
his  note  to  the  defendant  bank,  that  bank 
In  1889  proceeded  to  foreclose  the  Avery 
mortgage  by  a  notice  in  a  newspaper  pub* 


llshed  at  Hitchcock,  about  12  miles  from 
the  city  of  Huron,  in  Beadle  county.  In 
1800  Smith  conveyed  said  mwlgaged  prop- 
erty to  his  wife,  the  coplalnttff,  and  since 
1888  the  plaintiffs  have  occupied  said  prem- 
ises as  a  homestead.  The  court  further  flndR 
that  the  sold  Avery  note  and  mortgage  have 
never  been  paid,  except  by  the  forecloKun- 
proceedings,  and  that  the  wife  had  no  knowl- 
edge of  the  transaction  between  Smith  and 
the  defendant  bank.  Upon  the  facts  above 
stated,  and  other  findings  not  necessary  to 
be  noticed,  the  court  concluded,  as  matter  of 
law,  that  the  defendant  was  entitled  to  Judg- 
ment. 

The  learned  counsel  for  the  respondeat 
raises  a  preliminary  question  that,  as  there 
is  no  bill  of  exceptions  or  statement,  there 
are  no  errors  that  can  be  reviewed  on  this 
appeal,  and  he  contends  that  neither  the 
Judgment  nor  findings  of  fact  can  be  review- 
ed, unless  exceptions  were  takra  to  them 
on  the  trial  and  brought  here  by  a  bill  of 
exceptions.  In  supiMrt  of  his  contenti<m  he 
cites  Lamet  v.  Miller  (Cal.)  11  Pac.  744,  Pur- 
dum  V.  Taylor  (Idaho)  9  Poc.  G07,  and  other 
California  and  Idaho  cases.  In  both  of  the 
cases  cited  motions  were  made  for  Judg- 
ment upon  the  pleadings,  and  those  courts 
held  that  in  such  case  a  bill  of  exceptions  Ik 
necessary.  In  which  it  should  be  made  to 
appear  that  the  party  appealing  excepted  to 
the  order  granting  the  motion,  or  that  be 
was  absent  when  the  order  was  made.  Both 
courts  evidently  treated  the  order  made 
upon  the  motion  as  coming  within  the  lat- 
ter clause  of  section  6080,  Comp.  Laws,  and 
the  correctness  of  the  ruling  of  the  coun 
upon  the  motion  as  the  principal  matter  to 
be  reviewed.  Where  a  motion  is  made  for 
Judgment  upon  the  pleadings,  a  formal  m<y 
tion  is  necessary.  But  a  Judgment  Is  render- 
ed upon  a  verdict  of  a  Jury  or  findings  of 
fact  by  the  court,  as  matter  of  course,  and 
no  formal  motion  Is  required.  The  findings 
as  well  as  the  Judgment  constitute  a  part  of 
the  judgment  roll.  Mortgage  Co.  t.  Bradley, 
4  S.  D.  158,  55  N.  W.  1108.  A  Judgmept  In 
deemed  to  have  been  excepted  to,  under  the 
first  clause  of  section  .5080,  Comp.  Laws.  On 
an  appeal  from  a  Judgment  roll  alone.  It  is 
the  Judgment  only  that  Is  complained  of.  ns 
not  iTeing  Justified  by  the  verdict  flndin.L-s- 
or  pleadings  constituting  the  Judgment  mil 
We  think  there  Is,  therefore,  a  broad  dis 
tlnctlon  between  the  cases  cited  and  the  case 
at  bar.  In  the  cases  cited,  not  only  Is  for- 
mal motion  necessary,  but  tite  court  bnf«  nn 
knowledge  of  the  exception  unless  brouirht 
up  by  bill  of  exceptions.  The  objection, 
therefore,  that,  there  being  no  bill  of  ex- 
ceptions, there  Is  no  question  tor  rerlew 
this  court,  Is  antenable,  and  must  be  over 
ruled. 

The  learned  counsel  for  appellants  states 
the  questions  before  the  court  as  follows: 
First  Did  the  defendant  bank  acquire  a  M«>d 
upon  the  mortgaged  premises?   Second.  If 
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so,  wns  tlie  lien  anythiai?  more  tban  a  mere 
equity  arising  either  by  estoppel  or  subroga- 
tion? Third.  If  It  had  any  lien,  could  It  fore- 
close the  same  by  adTertlBement,  or  must  it 
resort  to  a  court  of  equity  to  foreclose  the 
name?    The  comisel  for  appellants  contfnil 
that,    by  the   transaction   between   Sm  th. 
Meyers,  and  the  Huron  bank,  the  Avery  note 
and  mortgage  were  tranaferretl  to  Church, 
and  that,  as  be  has  never  transferred  them  to 
the  defendant  bank,  that  bank  has  no  l^at 
title  to  the  same.    But  in  this  contention  the 
learned  counsel  has.  In  onr  opinion,  entirely 
misconoelTed  the  effect  of  tbnt  transaction. 
It  will  be  noticed  that  by  finding  No.  3  the 
Avery  note  and  mortgage  were  never  In  fact 
assigned  or  delivered  to  Church,  but  the 
mortgage  was  assigned  with  the  name  of  the 
assignee  left  blank,  and  deposited  with  the 
Huron  bank  as  security  to  indemnify  Church, 
in  case  he  should  be  required  to  pay  the 
Smltb-Church  note.    As  he  never  paid  that 
not(>.  and  the  same  was  taken  up  by  the  de- 
fendant bank,  Gharch  never  became  the  le- 
gal owner  of  the  Avoiy  mortgage.  The  trans- 
action, as  we  view  it,  was  in  the  nature  of  a 
conditional  deposit  of  the  assigned  mortgage 
in  the  Huron  bank,  with  authority  to  that 
tuink  to  fill  tlie  blank  with  the  nnme  of 
Church  and  deliver  the  same  to  him,  in  case 
be  was  required  to  pay  the  note  signed  by 
him;  but,  as  Church  never  paid  the  note,  he 
never  became  the  legal  owner  of  the  mort- 
ga^e.    If  we  are  correct  in  this  position, 
Charcb  nevw  had  any  legal  title  to  the  mort- 
gaf;e,  and  when  his  note  was  taken  up  and 
canceled  by  thedefendant  liank.tUe  condition 
was  discharged,  and  he  had  no  further  Interest 
In  the  mortgage,  and  had  nothing  to  assign. 
It  is  clear  that  the  Avery  note  and  mortgage 
were  not  paid  by  this  transaction  with  the 
Huron  bank.    It  still  remained  a  valid  and 
sut>slstlng   mortgage    upon    the  property. 
This  being  so.  Smith  still  had  authority,  act- 
ing for  himself  and  wife,  to  arrange  with  the 
defendant  bank  to  take  up  the  Church  note, 
and  to  take  an  assignment  oE  the  Avery  note 
and  mortgace.  as  security  for  the  money  ad- 
vanced to  the  Huron  bank  to  take  up  that 
note.    To  carry  out  this  arrangement,  we 
think  Smith  had  Implied  authority  from  his 
wife  to  Insert  tbe  name  of  an  officer  of  the 
defendant  bank  In  the  blank  In  the  assign- 
ment of  the  mortgage,  thereby  vesting  the 
le^l  title  to  the  same  In  such  officer  for  the 
benefit  of  said  bank.    In  fact,  the  transac- 
tion between  Smith  and  the  Huron  bank 
may  be  eliminated  from  the  case,  as  consti- 
tuting no  important  element  In  the  same, 
and  the  case  treated  precisely  as  though 
Smith  had  an-an^ed  with  the  defendant  bank 
to  carry  the  Avery  mortgage  In  the  first  In- 
stance, and  the  mortgage  had  been  directly 
assigned  by  Meyers  to  the  defendant  bank. 
Taking  this  view  of  the  case,  It  becomes  a 
very  simple  one.    The  title  of  the  defendant 
to  the  Avery  note  and  mortgage,  upon  such 
Tlew,  could  not  be  questioned.  When,  ther^ 


fore.  Smith  failed  to  pay  his  note,  the  de- 
fendant had  the  undoubted  right  to  fore- 
close lUe  Avery  mortfi^^'o,  as  its  legal  owner 
and  holder.  The  counsel  for  the  appellauts 
cite  authority  holding  that  when  a  mortgage 
Is  actually  paid  off  by  a  mortgagor,  such 
mortgagor  cannot  recall  the  payment  and 
keep  the  mortgage  alive,  as  against  a  surety 
or  comortgagor,  without  his  consent,  or,  as 
against  a  wife  who  has  a  homestead  rigut  In 
the  premises,  without  her  consent  This  is 
undoubtedly  good  law,  and  seems  to  be  fully 
sustained  by  the  authorities.  Cason  v. 
Heath,  86  Ga.  438,  12  S.  B.  078;  Brocksraldt 
V.  Hagebusch,  72  111.  562;  Ayres  v.  Wattson, 
57  Pa.  St.  360;  Abbott  v.  Upton,  19  Pick. 
434.  But  In  the  case  at  bar  the  Avery  mort- 
gage was  never  paid  off,  nor  was  It  the  in- 
tention of  elthCT  Smith,  Meyei-s,  Church,  the 
Huron  bank,  or  the  defendant  bank  that  tbe 
money  advanced  by  either  bank  should  be 
applied  in  payment  of  the  mortgage,  as  its 
payment  would  have  defeated  the  very  ob- 
ject of  all  the  parties,  which  was  to  Keep  the 
Avery  mortgage  In  full  force,  In  order  that 
It  might  remain  security  for  the  money  ad- 
vanced to  extend  It  from  time  to  time.  W* 
conclude  the  defendant  acquired  a  valid  le- 
gal title  to  the  Avery  note  and  mortgage, 
and  tliat  the  defendant  had  the  lawful  right 
to  foreclose  the  same. 

The  last  point  made  by  counsel  for  appel- 
lants, that  the  foreclosing  advertisement's  b^ 
ing  published  In  a  paper  in  a  town  some  12 
miles  from  Huron  rendered  the  sale  illegal.  Is, 
we  think,  untenable.  The  statute  (seetlon54l4) 
provides:  "Notice  ♦  ♦  ♦  must  be  given  by 
publishing  the  fame  •  •  •  In  a  newspaper 
of  a  county  where  the  premises  Intended  to 
be  sold,  or  some  of  them,  are  situated."  This 
statute  was  compiled  with,  and  the  court 
found  that  the  newspaper  In  w'hich  the  fore- 
closnre  notice  was  published  was  one  having 
a  general  circulation  In  the  county.  The 
Judgment  of  tbe  cli-cult  court  Is  affirmed. 


WOODS  V.  ELY  et  al. 
(Supreme  Court  of  South  Dakota.   Oct.  1, 1895.) 

DSSCR^T  AND  DiSTHlBUTIOS— LlABlLlTT  OP  HeIKB 

roB  Breach  op  Covbjjaht  bt  Ancestor. 

1.  Section  3254,  Conip.  Laws,  doea  not  cre- 
ate a  new  and  independent  cause  of  action 
afminat  heirs,  bat  simply  declnres  a  remedy 
which  may  be  pursued  upon  a  claim  upon  the 
covenant  or  agreenioiit  of  the  ancestor.  If  the 
heir  has  succeeded  to  real  property  which,  as  as- 
sets of  the  estatp.  should  be  subject  to  claims 
apninst  the  ancestor  on  account  of  such  broken 
covenant  or  agreement,  then  the  heir  so  taking 
such  real  estate  shall  be  liable  to  tbe  extent  of 
its  value  "in  the  cases  and  In  the  manner  pre- 
scribed bv  law."  ... 

2.  This  section  must  be  construed  with  and 
as  supplementary  to  the  general  statutory  pro- 
visions for  the  establishment  of  claims  against 
estates. 

S.  Where  the  ancestor  makes  a  covenant 

which  is  broken  when  made,  and  subsequently 
dies,  leaving  a  large  estate  over  and  above  his 
debts  aad  liabilities,  which,  in  due  course  of 
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administration,  is  distributed  rnuong  Me  hein 
and  legatees,  nfter  payment  of  all  claims  pre- 
sented and  allowed,  and  fals  executors  dis- 
cbarged,  no  claim  being  presented  or  demand 
made  on  account  of  such  broken  contract,  hy 
reason  of  niiich  the  same  is  barred  as  a  claim 
against  the  estate,  and  no  facts  appear  to  ex- 
cuse such  nonpresentation,  no  action  can  be 
maintained  thereon  under  said  section  af^ainst 
an  heir  hj  reason  of  bis  having  Bucceeded  to  a 
portion  of  the  real  property  of  said  estate. 

(Sf  llaboi  hj  the  Court.) 

Appeal  from  circuit  court;  Clark  county; 
J.  O.  Andrews,  .Tuilgc. 

Action  by  Wnrren  Woods  against  Spencer 
Ely  and  Hattie  Ely.  Defendants  had  judg- 
ment, and  pluintiiT  appeals.  Affirmed. 

T.  H.  Null,  for  apt»elinut.  O.  F.  Woodi-nff, 
for  respradeutB. 

KEIXAM,  J.  The  plaintiff,  who  Is  now 
appellant,  alleges  the  followlug  facts  as  his 
cause  of  action:  In  March,  1SS2,  one  R.  S. 
W.  Ely,  then  and  until  bis  death  a  resident 
of  the  state  of  Illinois,  made,  with  others, 
a  wonftnty  dee<l,  with  full  covenants,  of  cer- 
rnin  lands  in  the  state  of  Texas,  to  the  plain- 
tiff and  appelhmt,  for  the  consideration  of 
$1,000.  That  tbo  grantors  in  said  deed  had 
no  title  to  the  lands  described,  and  that  the 
plalutlff  itas  never  received  any  therefrom. 
That  in  May.  1888,  the  said  II.  S.  W.  Ely 
died,  leaving  as  heirs,  surviving'  him,  the 
defendants,  Spencer  and  Hattie  Ely.  That 
at  tbo  time  of  bis  death  he  was  seised  of 
certain  lands  In  Clark  county,  in  this  state, 
which  dwicended  to  and  are  now  owned  and 
possessed  by  said  defendants.  Plaintiff  asks 
judgment  upon  these  facts,  against  said  de- 
fendants, for  the  amount  of  his  damages  on 
account  of  such  broken  covenant  of  the  said 
It.  S.  W.  Ely,  "or  so  much  thereof  as  the 
.^itld  defendants,  as  heirs  of  said  R.  S.  W. 
i':iy,  may  be  answerable  for  under  the  laws 
of  this  state."  The  answer  of  defendants 
denied  the  breach,  denied  that  the  coneidera- 
lion  was  $1,000,  but  alleged  that  it  was  cer- 
tiiln  mining  stock,  which  proved  to  be  worth- 
less, and  that  plaintiff  had  suffered  no  dam- 
iige;  and.  besides  other  affirmative  matter 
in  defense,  it  alleged  that  the  said  R.  S. 
W.  Ely  died  in  Whiteside  coun^,  in  the 
state  of  Illinois.  In  September,  1887;  that  he 
left  a  will,  which  was  duly  probated  In  mU\ 
county,  and  under  which  the  executors 
therein  named,  who  were  also  residents  of 
said  county,  duly  quallQed  and  settled  the 
estate  of  the  said  Ely,  deceased;  that  the 
said  Ely,  at  his  death,  as  aforesaid,  left  a 
large  anioiiut  of  personal  property,  which 
passed  luto  the  bauds  of  his  said  executors; . 
and  that,  after  the  full  payment  and  dis- 
charge of  all  debts  and  claims  presented  and 
proven  agnlust  his  estate,  the  said  executors 
still  hud  in  their  bauds  over  $20,000  of  per- 
snnnl  property  so  left  by  deceased  at  his 
ili.Nith,  which  by  oi-der  of  the  probate  court, 
iind  in  1h(>  due  administration  and  settle- 
ment of  suiil  estate,  was  by  them  duly  dia- 
tribnted  and  paid  over  to  the  heirs  and  lega- 


tees in  pursuance  of  the  conditions  of  the 
will,  and  these  executors  were  fully  dis- 
charged April  24,  1891.  The  answer  also  set 
out  the  statutes  of  the  state  of  Illinois,  pro- 
viding for  the  advertising  by  executors  for 
claims  against  the  estate,  their  presentatl«i 
by  claimants,  and  their  adjustment  by  the 
executors  or  by  the  probate  court;  that  the 
executors  fully  complied  with  the  law  on 
tlieir  part;  but  that  neither  this  nor  any 
claim  of  this  plaintiff  was  ever  presented  to 
said  executors  or  to  said  court,  or  any  pay- 
ment on  account  thereof  ever  asked  of  either. 
On  the  20th  day  of  July,  1884,  each  party 
moved  for  judgment  against  the  other  on 
the  pleadings.  The  court  gave  Judgment  to 
defendants,  dlsmlsslug  plaintiff's  action,  and 
from  this  Judgment  plaintiff  appeals. 

Plaintiff  frankly  states  that  he  brings  this 
action  under  section  32r>4,  Comp.  Laws,  and 
upon  the  tlieory  that  it  is  designed  to  give  a 
new  cause  of  action  against  the  heir,  Inde- 
pendently of  the  remedy  given  by  other  stat- 
utes against  the  covenanting  grantor  or  bis 
estate.  The  section  reads  as  follows:  "I.li>- 
cal  and  collateral  wan-antles,  with  all  tli(*lr 
Incitlents,  are  abolished;  but  the  heirs  and 
i  devisees  of  any  [>erson  who  has  made  an^- 
i  covenant  or  agreement  in  reference  to  the 
j  title  of.  In,  or  to  any  real  property,  are  an- 
'  Bwerable  upon  such  covenant  or  agreement 
to  the  extent  of  the  lands  descended  or  de- 
vised to  thnn,  In  the  cases  and  In  the  man- 
ner prescribed  by  law."  We  cannot  but 
think  that  plaintiff  has  mistaken  the  pur- 
pose and  effect  of  tills  statute.  It  first  states 
that  lineal  and  collateral  warranties  are 
abolished.  It  rath^  recites  a  fact  than 
makes  a  change  in  the  law.  These  warran- 
ties, lineal  and  collateral,  wa«  an  incident 
of  the  feudal  system,  and  never  obtained 
a  substantial  footh(dd  in  this  conntry.  Ttaey 
are  Inconsistent  with  and  Inapplicable  to  oar 
qrstero  of  land  tenure,  and  were  even  abol- 
ished in  England  many  years  ago.  3  Waahb. 
Real  Prop.  p.  513  et  seq.  This  section  3254 
probably  means  Just  the  same  as  similar 
though  not  identical  prorisions  in  the  stat- 
utes of  other  states.  For  a  great  many 
years  the  statute  of  New  York  has  been 
that  "lineal  aud  collateral  warranties  with 
alt  their  Incidents  are*  abolished;  but  the 
heirs  and  devisees  of  every  i>erBon  who 
siiall  have  made  any  covenant  or  agreement, 
shall  be  answerable  upon  such  covenant  or 
agreement,  to  the  extent  of  the  lands  de- 
scended or  devised  to  them  In  the  cases  and 
in  the  manner  prescribed  by  law."  1  Rev. 
St.  p.  739,  }  141.  We  understand  It  to  be  the 
purpose  of  these  and  similar  provtsimis  In 
other  states  not  to  create  a  new  cause  of 
action,  but  simply  to  declare  a  remedy 
which  may  be  pursued  upon  a  claim,  upon 
the  covenant  or  agreement  of  the  ancestor. 
If  the  heir  has  succeeded  to  real  property 
which,  as  assets  of  the  estate,  should  )»e 
subject  to  claims  against  the  ancestor  on  ac- 
count of  such  broken  corenant  or  a^ree- 
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Dicnt.  then  the  heir  bo  taking  mch  real  eft* 
tale  shall  be  liable  to  the  extent  of  Its  value 
"Id  the  cases  and  In  the  manner  prescribed 
by  law."  See  HUl  v.  HessesleD,  17  Barb. 
i«S,  as  to  the  effect  of  this  provision. 

A»RuniIng  the  facts  stated  In  the  com- 
plaiut  to  be  true.  plaintlfT  bad  a  claim 
flcalost  Kly  from  the  delivery  of  the  deed  to 
the  time  of  his  death,  and  a  surviving  claim 
ngalnst  his  estate,  but  he  never  presented 
It  or  took  any  steps  towards  its  establish-  | 
luent.  The  estate  was  amply  able  to  pay  all  i 
claims.  If  this  had  been  presented  and 
proved,  the  conceded  facts  show  it  would  I 
have  been  paid.  The  executors  were  char-  | 
ged  with  the  payment  of  claims  against  the 
deceased,  and  tliey  had  ample  means  there- 
for, but  this  claim  was  never  presented.  No 
opportunity  was  ever  given  the  estate  or  Its 
repi-^entatlves  to  allow  or  pay  it.  Plaintiff 
was  never  a  resident  of  this  state,  and  there 
was  no  administration  of  the  deceased's  es- 
tate here.  There  appears  to  be  no  reason 
why  he  should  not  have  presented  his  claim 
to  the  principal  adminlstraticm.  It  wlll^  be 
observed  that  this  section,  bo  relied  upon, 
does  not  declare  a  general  liability  of  the 
heir  or  devisee,  but  only  that  he  shall  be 
liable  "in  the  cases  and  in  the  manner  pre- 
Krlbed  by  law."  We  do  not  think  the  plain- 
tiff shows  a  case  within  the  letter  or  the 
Bpirit  of  tlie  law.  The  Judgment  of  the  cir- 
cuit court  is  afllnned. 


CUSTER  COUNTY  v.  ALBIEN  et  al. 

(Supreme  Court  of  South  Dakota.  Oct.  1.  18K>.) 

BoxD  or  CouKTT  Tbba-iuhik  —  Valioitt  —  De- 
FENasn  or  Suubtiks— Judgment. 

1.  The  official  bond  of  a  county  treaenrer, 
complying  in  all  respects  with  the  atatnto.  ex- 
oppt  that  it  mna  to  the  county  commissi onere 
Riid  their  successors  in  oOioe,  Instead  of  to  the 
rouDty,  is  a  valid  official  bond,  upon  which,  in 
onsp  of  defaalt.  the  county  may  maintain  an  ac- 
tion En  its  own  name. 

2.  In  such  action  the  sureties  on  the  bond 
are  ostopped  from  disputing  its  recitiila  na  to 
the  line  election  of  the  prinHoRl  as  trenattrer, 
and  that  he  entered,  or  was  atmnt  to  enter,  up- 
on the  discharge  of  hia  official  duties  thereun- 
der. 

3.  In  such  bond  the  penal  som  wna  $10,000. 
The  snreties  severally  bound  theniselves  "in 
the  amounts  set  opposite  our  (thi'irl  respective 
nuim>R,"  uaoh  sisiiinfr  for  a  less  amount  than 
Die  i>eniil  sum.  The  principal  nindc  no  ansn-er. 
The  sureties  answered,  setting  up  a  common  de- 
fpiisp.  The  verdict  was  "for  the  plaintiff  on 
all  the  issues,  and  nsaess  plaintiff'^  damfl^es 
at  ten  thousand  dollars.''  U))on  this  verdict 
the  court  entered  judfrment  against  the  principal 
for  $10,000.  and  afiniDst  each  of  the  sureties 
for  the  HiiiDiint  set  opposite  his  name,  ^elil,  un- 
der section  4!>01,  Comp.  Laws,  no  error  of  whidi 
the  surctiea  conld  complnio. 

(Syllabus  by  th-  Court.) 

Appeal  from  circuit  court.  Caster  county; 
Charted  M.  Thomas,  Judge. 

Action  by  Custer  county  against  Henry  A. 
Albien  and  others.  Judgment  for  plaintiff. 
Defendants  Albien  tad  Kleeman  appeal.  Af- 
firmed. 


Obarlea  W.  Brown  and  A.  T.  Feay,  for  ap* 
pellants.    W.  O.  Porter,  for  respondent. 

KELLAM,  J.  Tills  was  an  action  upon  the 
(^ciat  bond  of  Edwin  H.  Flynn,  as  treasurer 
of  the  respondent  county.  The  bond  ran  to 
"J.  F.  Street,  P.  A.  Towner,  and  Joseph 
Humphrleus,  as  commissioners,  and  their 
snccessors  in  office,"  and  was  in  the  penal 
sum  of  $10,000,  "for  which  payment,  well  and 
ti'Uly  to  be  made,  we  Jointly  and  sevcially 
bind  ourselves  in  the  amount  set  opposite  our 
respective  names,"  etc.  The  condition  was: 
"That  whereas,  the  above-named  Edwin  H. 
Flynn  was  on  the  6th  day  of  November,  lSSt>. 
duly  elected  treasurer  in  and  for  the  county 
of  Ouster,  in  said  county,  for  the  term  of  two 
years,  and  Is  about  to  enter  upon  the  duties 
of  said  office:  Now,  theiefore,"  etc.  The 
bond  was  signed  as  follows:  "Edwin  H. 
Flynn.  [Seal.]  Dennis  Carrigan,  $3,500. 
[Seal.]  Martin  T.  Scboomnaker,  jl.OOo. 
[Seal.]  Henry  A.  Albien,  $1,500.  [Seal.] 
Paul  Kleeman,  $l,riUO.  [Seal.]  G.  C.  Boland, 
S1.000.  [Seal.]  A.  P.  Smith,  $1,000.  (Seal.J" 
The  complaint  alleged,  among  other  things, 
the  making  and  delivery  of  the  bond.  Its  due 
approval,  and  Its  breach.  The  defendants, 
except  Flynn,  the  principal,  who  answered 
separately,  and  Smith,  deoeiised,  answered  to- 
gether, admitting  tlie  exoeutluu  of  the  bond 
to  the  obligees  named,  and  Us  delivery  to  the 
county  cleric  of  the  plaintiff  county,  but  de- 
nied that  It  was  approved  by  the  board  of 
county  commissioners,  and  denied  its  breach, 
and  further  set  up  afflrraatlve  matter  in  de- 
fense. The  case  was  tried  to  n  jm-y.  who 
returned  a  verdict  as  follows:  "We,  the  Jury 
in  the  above-entitled  action,  tiiid  for  the 
piniiitiff  on  all  the  issues,  and  asseiss  plain- 
tiff's damages  at  ($10,000)  ten  tliousnnd  dol- 
hn-s."'  Upon  this  verdict  the  court  entered 
jmluineiit  nfrainst  Flynn  for  $10,000.  ami 
against  each  of  the  sureties  for  the  amount 
oi>poslte  his  Bume  In  the  bond,  and  from  the 
Judgment  so  entered  Henry  A.  Albien  and 
Paul  Kleeman  bring  this  appeal. 

It  is  first  objected  that  the  complaint  docB 
not  state  facts  sutflclent  to  constitute  a  cause 
of  action.  The  objection  that  the  bond  Is 
not  actionable  by  the  county  bit-iiuse  the 
county  commissioners  and  their  sucipskovs  in 
office  are  named  as  obligees,  Instead  of  the 
county,  as  provided  In  section  1373,  Comp. 
Laws,  is  not  good.  It  Is  very  pifiiu,  from  the 
redtals  of  the  bond,  that  It  was  given  and 
received  as  the  security  the  statute  called  for 
from  the  treasurer.  The  commissioners,  as 
the  proper  agents  of  the  county,  In  taking  It, 
to(A  it  in  their  names,  as  such  official  agents, 
Instead  of  in  the  name  of  their  principal,  the 
county.  The  complaint  sets  out  the  facts 
showing  that  the  county  was  the  real  bene- 
ficiary, and  that  the  bond  was  given  for  its 
protection.  This  action  upon  it  is  brought  in 
the  name  of  the  real  party  in  interest.  It  Is 
not  fatal  to  the  bond,  nor  can  It  relieve  the 
sureties  of  tlieir  liability  to  the  county  un- 
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der  It,  that  tbe  fiscal  officers  of  tlie  county 
were  named  as  obligees,  lustcad  of  the  coun- 
ty itself.  Town  ot  Plattevlile  v.  Hooper 
(Wis.)  23  N.  W.  5S1;  Bay  Ca  T.  Brock,  14 
Mich.  45,  6  N.  W.  101;  Tevis  v.  Randall,  6 
Gal.  Mecbeiii,  Pub.  Off.  §  260,  and  cases 
cited.  But,  even  If  there  should  be  doubt  of 
the  validity  of  this  instrument  as  a  statutory 
1)oud,  we  see  no  reason  why  It  is  not  good  as 
a  general  or  common-law  bond,  and  the  prin- 
cipal and  sureties  bound  by  its  terms,  and 
upon  which  an  action  may  be  brought  by  tbe 
county,  as  the  real  party  In  interest.  Id.  | 
271,  and  many  casra  cited. 

Appellants  further  Insist  that  the  complaint 
was  defective  in  not  specifically  alleging  that 
Flj-nn  was  elected  to  the  office  of  county 
treasurer.  The  bond,  which  tbe  appellants 
admit  they  gave, 'recited  and  admitted  tbe 
fact  that  be  had  been  elected,  and  was  about 
to  enter  ui>ou  tbe  discharge  of  hts  official  du- 
ties, and  that  was  the  reason  why  they  gave 
the  bond.  It  was  not  necessary  to  allege  or 
prove  the  fact  which  they  had  themselves  as- 
serted In  the  very  contract  sued  upon.  De- 
fendants were  estopped  from  disputing  It. 
Mecheni,  Pub.  Off.  fi  296;  Brandt,  Sur.  S  29; 
Herm.  Estop.  8  631,  and  cases  cited;  People 
T.  Husou  (Cal.)  20  Pac.  3(J9. 

It  is  further  objected  that  the  verdict  Is 
fatally  defective  because— First,  It  la  not  re- 
sponsive to  the  Issue;  second,  it  does  not 
find  the  entire  Issue;  third,  it  varies  from  tbe 
Issue;  and,  fourth.  It  does  not  conform  to  the 
complaint.  We  cannot  understand  how,  in  a 
law  action,  for  the  recovery  of  a  sum  of 
money,  against  one  or  several  defendants,  a 
general  verdict  for  the  plaintiff,  assesdng  his 
damages  at  a  certain  amount,  can  be  obnox- 
ious to  either  of  the  above  objectloos.  The 
Ismies  were  the  matters  In  controversy,  and 
ft  venllct  which  finds  that  plaintiff  was  right 
as  to  all  of  them  would  seem  to  be  "respon- 
sive to  the  issue."  A  verdict  which  finds  all 
the  issues  In  favor  of  the  plaintiff  would 
seem  to  "find  the  entire  issue";  where  tbe  is- 
sue Is  whether  the  plaintiff  shows  Itself  en- 
titled to  recover,  as  against  a  defense  set  up 
and  attempted  to  be  proved,  and.  If  so,  how 
much,  and  the  verdict  finds  for  the  plain- 
tiff, and  assesses  his  damages  at  a  definite 
sura,  the  verdict  does  not  seem  to  vary  from 
the  issue;  and  where  the  complaint  claims 
from  the  defendants  a  certain  sum,  on  facts 
fully  stated,  and  the  verdict  is  for  the  plain- 
tiff, within  that  sum,  it  would  seem  to  con- 
form to  the  complaint. 

These  defendants  answered  together,  set- 
ting up  the  same  facts  as  the  defense  of  all, 
against  the  plaintlfTs  claim.  The  Jury  fouud 
against  all  these  defendants  upon  all  tbe  Is- 
sues which  they  tendered.  The  verdict  set- 
tled all  tbe  facts  in  controversy  in  fnvor  of 
tbe  plaintiff,  and  there  was  nothing  left  but 
a  question  of  law,  to  wit,  what  judgment 
should  be  entered  upon  the  facts  thus  set- 
tled. The  complaint  and  the  answer  agreed 
as  to  tbe  terms  of  the  bond,  and  the  measure 


of  the  liability  of  each  defendant.  If  the  bond 
should  be  found  good,  and  no  defense  provcil, 
and  this  was  precisely  tbe  condition  In  whicl' 
the  verdict  left  the  case.  Under  these  condi 
tioDs,  we  think  the  trial  court  committed  nc 
eiTor  of  which  these  appellants  can  complain. 
In  rendering  tbe  Judgment  which  it  did,  un- 
der subdivision  3,  S  4901,  Comp.  Laws.  It 
rcndei-ed  judgment  against  each  defendnnt 
for  the  amount  for  which  he  was  liable,  the 
Mime  as  thougb  the  action  bad  been  against 
him  separately.  Under  a  similar  statute  it 
was  held  In  People  v.  Ixtve,  25  Cal.  520,  that 
"a  Judgment  rendered  in  an  action  agaiuHt 
the  sureties  on  an  official  bond,  who  sign  foi 
different  amounts,  respectively,  may  be  ea 
tered  up  against  each  surety  for  the  amount 
for  which  he  Is  liable  on  the  bond."  The  ef- 
fect of  this  statutory  provision  Is  fully  dis- 
cussed in  Pom.  Rem.  &  Rem.  Rights,  S  lOt;, 
and  the  learned  author  there  says:  "If  a 
contract  should  be  made  by  a  number  of 
promisors,  by  which  each  bound  himself  In 
an  amount  different  from  that  of  all  the  otb- 
er8,_  the  liability  would  plainly  be  several 
and' tbe  agreement  Itself  would  be  embraced 
within  tbe  terms  of  the  section."  Possibly 
tbe  statute  contemplated  that  a  separate  and 
Independent  judgment  should  be  entered 
against  each  defendant,  but  this  is  matter 
of  form,  more  than  of  substance,  and  could 
not  prejudice  any  substantial  right  of  the  de- 
fendants, and  would  therefore,  even  if  Ir- 
regular, be  no  ground  for  reversal  It  will 
be  understood,  of  course,  that  we  are  not 
touching  the  question  whether,  under  our 
statutes,  the  sureties  on  an  official  bond  can 
limit  their  liability  thereon  to  the  a]>c(4Bc 
amount  for  which  they  sign.  No  such  quaa- 
Mon  Is  raised.  Tbe  county  does  not  com- 
plain of  this  Judgment,  and  the  appellants 
could  not  complain  that  the  Judgment  agaiu»t 
them  Is  not  as  large  as  it  should  b:ive  bcea 
We  do -not  find  any  error  in  tbe  record,  aod 
the  judgmeiit  Is  affirmed. 


DAVIS  TUBB9. 
(Supreme  Court  of  South  Dakota.  Oct  1, 180S.) 
CoTTTRACT— Action  fok  Bk^ich— Damaob->. 

1.  Where  a  party  to  a  contract  Is  ppovented 
by  the  wrongful  act  of  the  other  party  from  com- 
pleting the  Hflmc,  he  haii  the  choice  of  two  rviiie- 
dies  for  obtaining  redress:  He  inny  treat  tbe 
<'Oiitrnot  «B  rescinded,  and  recover  the  value  of 
his  services,  and  tor  material  furnlnhed  nml 
money  neoessarily  expended  under  the  contmct 
prior  to  itB  termluntion;  or  be  inny  t>riiiR  iiis 
action  npon  the  contract  for  a  breach  of  the 
same,  and  recover  all  be  would  have  been  en- 
titled to  under  the  terms  of  the  contract  1<*m 
the  expense  of  completing  the  same.  Bnt  li« 
cannot  combine  the  two  causes  of  action  in 
one;  he  must  elect  upon  which  cause  of  actiun 
be  will  proceed. 

2.  If  the  action  Is  brought  for  the  vatue  of 
bis  services,  material  furnished,  and  money  «• 
pendcd  under  the  contract  before  the  ante  iriif 
wrongfully  terminated  by  the  defendant',  the 
iune  is  as  to  the  value  of  such  servicea.  tnnte- 
rials  furntsbcd.  and  money  ezi>eaded;  and  evh 
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Aence  as  to  what  profits  the  plaintiff  could  have 
made  by  the  terms  of  bis  contract  had  be  been 
permitted  to  complete  the  same  ia  Irrelevant, 
and  its  admissioD  conatitutes  reversible  error. 

8.  Where  D.  entered  into  a  contract  with 
T..  br  wfaldi  he  aneed  to  take  poaseaaion  of  a 
ranch  and  flock  of  ^eep  belonging  to  T.,  and 
take  ail  necessarj  care  of  and  bear  at)  the  ex- 
pense incident  to  the  keeping  and  feeding  the 
same  for  the  period  of  one  year,  and,  aa  com- 
peosation  therefor,  D.  was  to  receive  one-half 
of  the  n-ool,  one-half  the  increase,  etc.  After 
D.  had  kept  said  sheep  for  about  eight  months, 
T.  (as  it  was  claimed  by  D.)  wrouRfulIy  pre-  I 
vented  him  from  completing  his  contract.  D. 
thereupon  brought  suit  to  recover  the  value  of 
bis  serrices  and  money  expended  in  herding  and 
keeping  aaid  sheep  for  the  term  he  had  charge 
of  them.  On  the  trial,  after  giving  evidence 
tending  to  prove  the  money  expended  by  him, 
etc.,  he  waa  permitted  to  give  evidence  tending 
to  prove  what  profits  he  could  have  made  if  he 
had  been  permitted  to  complete  his  contract, 
.flrfrf  error. 

(Syllabus  by  the  Court) 

Appeal  from  clrenlt  court,  Ouster  county; 
WiUIam  Gardner,  Jndge. 

Action  bj  Samuel  Davis  against  Newton  S. 
Tnbbs  for  breach  of  contract  Plaintiff  had 
jitdgment,  and  defendant  appeals.  Ueversea. 

Buel  R.  Wood  {Wood  &  Buel,  of  counsel), 
for  appellant  Henry  FYawley  and  H.  D. 
Reynolds  (Ednnind  Smith,  of  coansel),  for  re- 
^mdent 

CORSON,  P.  J.  The  principal  errors  as- 
fltj^ed  in  this  case  are  those  arUlng  from  the 
admission  of  evidence,  and,  In  order  to  de- 
termine the  correctness  or  Incorrectness  of 
ttae  mllngs  of  the  court,  it  becomes  necessary 
to  examine  the  complaint,  and  ascertain  the 
nature  of  the  action  and  the  Issues  presented. 
It  Is  alleged  In  the  complaint  that  In  July, 
1S90,  the  plaintiff  and  defendant  entered  Into 
a  written  contract  by  which  It  was  agreed 
that  the  plaintiff  should  recelTe  from  the  de- 
fendant 1,220  head  of  sheep  and  2ti  bucks, 
and  also  the  possession  of  certain  ranches, 
and  should  "take  all  necessary  care  and  bear 
all  the  expense  Incidental  to  the  keeping  and 
feeding  said  sheep  for  the  period  of  one 
jear";  and,  for  such  care  and  feeding  of  said 
fibcep.  the  plaintiff  was  to  receive  one-half 
of  the  Increase  of  said  sheep,  and  one-third 
of  the  wool  of  the  same,  and  one-half  the 
■crops  and  feed  not  consumed  by  said  herd. 
It  Is  further  alleged:  "That,  under  and  by 
virtue  of  said  contract,  the  said  defendant,  on 
or  about  the  16th  day  of  July,  A.  D.  1890,  de- 
livered to  this  plaintiff  the  said  herd  of  sheep 
and  ranches  mentioned  In  said  contract,  and 
this  plaintiff  took  immediate  possession  of 
the  same,  and  continued  in  the  possession 
thereof  from  on  or  about  the  16th  day  of 
July,  A.  D.  1890,  up  and  until  on  or  about 
the  10th  day  of  March,  A.  D.  1891,  and  cared 
for,  fed,  and  kept  the  same  as  provided  for 
In  said  contract  and  In  all  things  duly  per- 
formed all  the  conditions  of  said  contract  on 
bin  part;  and  that  in  the  care,  feeding,  and 
herding  of  said  sheep,  and  wintering  the 
sam^  this  iilalntifr  necessarUy  expended  the 


snm  of  eight  hundred  and  sixty-three  and 
«'/ioo  dollars  ($863.66).  That  on  or  about 
the  said  17tb  day  of  Mareh,  1891,  the  suld 
defendant  wrongfully  entered  upon  the  prem- 
ises so  leased  by  this  plaintiff  under  said  con- 
tract, and  took  possession  of  said  herd  of 
sheep,  and  removed  the  same  from  said  prem- 
ises, and  has  ever  since  withheld  the  said 
sheep  from  this  plaintiff,  and  refused  to  al- 
low this  plaintiff  to  retain  one-half  of  the  in- 
crease of  said  h^,  as  agreed  in  said  con- 
tract, and  has  refused  to  allow  this  plaintiff 
to  retain  one-tblrd  of  the  wool  derived  from 
said  sheep,  but  has  wholly  violated  his  said 
contract,  and  has  refused  to  perform  the  con- 
ditions thereof  on  his  part  and  has  refused 
to  pay  the  plaintiff  the  amount  actually  ex- 
pended by  him  In  the  care  of  said  sheep  as 
aforesaid.  That  by  reason  of  the  premises 
herein  stated,  and  the  violation  of  the  con- 
tract on  the  port  of  the  said  defendant  herein. 
In  the  wrongful  taking  and  appropriation  of 
said  sheep,  this  plaintiff  has  sustained  dam- 
ages in  the  sum  of  fifteen  hundred  ($1,500.00) 
dollars."  The  complaint  concludes  with  a 
demand  for  judgm<'nt  for  $l,500,interest.and 
costs.  To  this  complaint  the  defendant  an- 
swered, denying  all  the  allegations  of  the 
same.  The  case  was  tried  to  a  Jury,  and  a 
verdict  and  judgment  rendered  for  plaintiff, 
and  the  defendant  appeals. 

The  complaint  seoras  to  have  been  drawn 
upon  the  theory  that  the  plaintiff  was  pre- 
vented from  fulfilling  the  terms  of  his  con- 
tract by  the  wrongful  acts  of  the  defendant, 
and  that  he  was  therefore  entitled  to  recover 
the  value  of  the  services  performed  by  him 
under  the  contract,  and  the  expenses  Incurred 
before  the  same  was  terminated  by  the  wrong- 
ful acts  of  the  defendant.  At  least,  8U(.h  la  the 
construction  we  place  upon  the  complaint,  al- 
though It  Is  not  entirely  clear  what  theory 
the  pleader  had  In  view  when  drawing  the 
same.  The  pleader  alleges  "that  In  the  care 
feeding,  and  herding  of  said  sheep,  and  wiu- 
tertog  the  same,  the  plaintiff  necessarily  ex- 
pended the  sum  of  $8^.66."  But  he  nowhere 
alleges  the  sum  the  plaintiff  would  have  been 
entitled  to  had  he  l>een  permitted  to  have  ful- 
filled the  terms  of  bis  contract,  nor  what  the 
value  of  one-half  the  Increase  of  the  herd  or 
the  value  of  one-third  of  the  wool  would  have 
amounted  to,  less  the  expense  of  keeping, 
herding,  and  feeding  said  sheep  from  March 
until  July,  when  the  contract  would  have 
been  terminated  by  the  terms  thereof. 

Where  a  party  to  such  a  contract  la  pre- 
vented by  the  wrongful  acts  of  the  other 
party  from  performing  his  entire  contract  he 
has  the  choice  of  two  remedies:  He  may 
treat  the  contract  as  terminated,  and  recover 
tho  value  of  his  services  performed  and  mon- 
ey necesfurily  expended  tmder  the  contmct; 
or  he  may  bring  his  action  for  a  breach  of 
the  contract,  and  recover  all  be  would  have 
been  entitled  to  by  Its  terms,  less  the  ex- 
pense attending  the  complete  folflilmeiit  of 
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tbe  same.  But  he  cannot  combine  the  two 
cauaes  of  action  In  one.  He  nmat  diect  xq^ 
on  which  tlieo]!7  he  wlU  proceed,  at  the  ert 
dence  rcqalred  to  sustain  bis  action  In  the 
one  form  will  be  entirely  dlff^nt  fnun  that 
required  to  snataln  the  action  In  the  other 
form.  If  his  action  Is  for  the  value  of  his 
services  and  money  necessarily  expended  tn 
carrying  out  hU  contract  np  to  tbe  time  It 
was  wrongfully  tennlnated  by  the  other  par- 
ty, erldoice  of  how  much  be  might  have 
been  entitled  to  recover  had  he  been  permit* 
ted  to  fully  complete  hla  contract  becomee 
entlr^y  Immaterial,  tbe  only  Issue  b^ng 
bow  mnch  bis  services  are  reasonably  wortb, 
and  how  much  money  he  has  reasonably  and 
necessarily  expMided  In  carrying  out  tbe  con- 
tract to  the  time  it  la  wrongfully  termhuLted 
by  the  other  party.  Caldw^  t.  Myers,  2 
8.  D.  506,  61  N.  W.  2ia  If.  on  tbe  other 
hand,  his  actl<ni  Is  for  a  Ivea^  of  the  con- 
tract, and  be  seeks  to  recover  the  damages 
he  has  sustained  by  reason  of  the  breach,  tbe 
iaane  Is  as  to  tbe  amount  he  wonld  hare  been 
entitled  to  had  he  been  permitted  to  fully 
perform  his  cmtract  He  1»  «ititled  in  such 
case  to  recover  such  amount  as-  will  compen- 
sate him  for  all  the  detriment  proximately 
caused  by  such  breach  (section  4381,  G«np. 
EiSws),  not  exceedlug  tbe  amoont  he  would 
liave  gained  by  a  fuU  pwformance  of  the 
contract  by  both  parties  (sectlw  4617,  Id.). 
Caldwell  v.  Myers,  supra;  Cranmer  v.  Kohn 
(S.  D.)  ei  N.  W.  125;  Clark  v.  filayor.  etc..  4 
N.  Y.  sas.  In  the  latter  case  the  conrt  of 
appeals  of  New  York  saya;  "But  when  the 
contract  Is  terminated  by  one  party  against 
the  ctmsent  of  tbe  other,  the  latta:  will  not 
be  confined  to  tbe  contract  price,  but  may 
bring  bis  action  for  a  breach  of  tbe  contract, 
and  recover  as  damages  all  that  he  may  lose 
by  way  of  profits  In  not  being  allowed  to  ful- 
fill the  contract;  or  he  may  waive  the  con- 
tract, and  bring  bis  action  on  the  common 
counts  for  work  and  labw  generally,  and  re- 
cover what  the  work  done  is  actually  worth. 
But  in  the  latter  case  ho  will  not  be  allowed 
to  recover  as  damages  anything  for  epecula- 
tlre  pn^ts,  bnt  the  actual  value  of  the  work 
and  materials  must  be  the  rule  of  damagea. 
*  *  *  If  the  party  seeks  to  recover  more 
than  the  actual  worth  of  his  work  in  a  case 
where  he  has  been  prevented  from  perform- 
ing the  entire  contract,  he  must  resort  to  his 
action  directly  upon  the  contract;  but  when 
he  elects  to  consider  the  contract  resdndud, 
and  goes  upon  the  quantum  meruit,  the  actual 
value  la  tbe  rule  of  damages."  If  the  action 
la  upon  the  c«itract  for  the  breach  of  tbe 
same,  the  contract  Itsdf  furnishes  the  mea»- 
are  of  damages;  mnd  evidence  of  what  the 
plalntilTa  services  were  reasonably  worth,  or 
the  amount  necessarily  expended  by  him  In 
carrying  oat  the  contract.  Is  Immaterial. 
The  only  Issue  in  such  case  ia,  what  la  he  en- 
titled to  under  his  contract.  less  tbe  eost  of 


fully  completing  the  same  In  acowdanoe  vritb 
its  terms?  Cranmer  t.  Kohn,  supra.  Had  his 
action  been  brought  for  a  breach  of  the  con- 
tract, then  it  would  have  been  material  to  as- 
ceiMin  the  value  ci  one-half  the  increoae  of 
the  sheep,  the  value  of  one^thlrd  of  the  wool, 
and  one-half  of  the  product  of  tbe  ranches 
not  consumed  by  the  herd,  and  the  expraae 
ctf  herding,  cariug,  and  feeding  tbe  herd  flrom 
March  17tb  to  July  15th.  in  order  to  deter^ 
mine  the  amount  be  would  be  entitled  to  re- 
ceive for  the  breach. 

Assuming,  then,  that  the  action  was  for  the 
value  of  {dahitllTs  serrices  for  taking  care  of 
tbe  herd,  and  mimey  necessarily  expended  In 
carrying  ont  his  contract  trom  July,  1880.  to 
March,  1881,  and  that  he  was  then  wrong- 
fully pi-evented  from  ccHupIeting  his  contract, 
we  proceed  to  examine  the  prtnclpal  excep- 
tion in  this  case.  PialntlflF,  as  a  witness  iu 
hlB  own  bebalf,  aftor  testifying  fully  as  to 
the  amount  expended  by  him  in  herding  and 
feeding  the  sheep  from  July  to  March,  added: 
"I  figured  <Hit  what  my  profits  would  have 
b^n  under  the  contract"  He  was  that  ask- 
ed, "What  waa  Itr'  This  question  was  ob- 
jected to  as  "incompetent  and  ImmaterlaL  ' 
Tbe  objection  was  ovoruled,  and  the  defend- 
ant excepted.  While,  as  a  general  rule,  an 
objection  to  a  question  in  wlilch  the  specific 
point  or  ground  of  the  objection  is  not  stated 
to  the  trial  court,  and  the  reason  given  why 
it  Is  incompetent  or  immaterial,  will  be  dis- 
regarded in  an  appellate  court,  uuieas  the 
objection  could  not  have  been  obviated  by 
other  evidence  In  the  trial  court  (Agricultural 
Works  V.  Young  [S.  D.]  63  N.  W.  432).  this 
objectttm,  in  our  opinion,  does  not  come  with- 
in the  rule.  Under  tbe  complaint,  as  we  con- 
strue it,  the  question  called  fw  clearly  Im- 
material evidence.  As  the  plaintiff  was  not 
seeking  to  recover  the  value  of  his  half  in- 
terest In  the  Increase  of  the  heid,  his  out- 
third  Interest  In  tbe  wool,  or  his  one-half  in- 
tei-est  in  the  product  of  the  nmcbee  not  con- 
sumed by  the  herd,  less  tbe  expense  of  vom- 
pleting  Ills  contract,  which  he  would  have 
been  entitled  to  bad  he  been  permitted  to 
complete  his  contract,  the  evidence  of  tbe 
value  of  his  halt  of  the  Ircreflse,  bis  one- 
third  of  the  wool,  and  his  half  interest  in 
the  product  of  tbe  ranches,  was  clearly  im- 
materiaL  He  was  permitted,  liowever,  to  an- 
swer the  question,  and  gave  evidence,  not 
only  by  himself,  but  by  other  witnesses,  un- 
der tbe  objection  of  counsel,  upon  these  qaee> 
tloDS.  This  evidence  was  important,  and. 
doubtless,  bad  much  influence  with  the  Jury, 
and  its  admlssltm  was  clearly  reversible  tr- 
tot. 

Numerous  other  more  are  assigned,  but, 
as  th^  relate  mainly  to  the  admlssIoB  or  re- 
JectI<Mi  of  evidence  we  do  not  deem  it  nect^ 
aary  to  discuss  or  decide  them  on  tUs  ap- 
peal. The  Jn^ment  of  the  court  below  Is 
revened,  and  a  new  trial  ordered. 
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WILSON  V.  SBT.BIB. 
(Sapreme  Ccurt  of  South  Dakota.  Oct  1, 1895.) 
Absuhfbit  pok  Usitbiocs  I:itbrbbt  Pair  — Liui- 

TATIOS— AUSSDHBNT  Or  STATDTB. 

1.  Where,  «i  in  this  state,  the  statute  pnii- 
Miea  only  the  taker  of  usarioua  interest,  by  de- 
claring a  forfeituie  of  all  interest  so  contracted 
for  or  received,  the  person  paying  the  same  may, 
independently  of  the  statutory  remedy,  main- 
tain an  action  for  money  had  and  received,  as 
at  common  law,  to  recover  the  excess  so  paid 
over  the  legal  rate,  or  be  may  have  such  excess 
applied  towards  the  payment  of  his  debt. 

2.  This  right  continues,  at  least,  until  cut 
off  by  a  plea  of  the  statute  of  limitations  appli- 
cable to  actions  for  money  had  and  received. 

3.  The  subsequent  repeal  of  the  law  declare 
iag  such  forfeiture  did  not  affect  the  right  so 
resting,  not  oa  tiM  Btrntate.  but  on  the  implied 
promise. 

4.  By  set-tion  1100,  Civ.  Code  (section  3723, 
( *oinp.  Laws),  the  URiirions  contract  forfeitwl 
all  interest,  Icgn)  and  ilU-gal,  bat  provided  for 
the  recovoy  liy  actiou,  of  the  excess  over  the 
htfol  Interest  only.  By  chapter  70.  Laws  1889, 
this  section  was  amcmtcd  by  proviiiiiift  that,  "if 
any  part  of  such  interest  shall  have  been  paid, 
it  may  be  recovered  in  an  action  for  that  pur- 
pose, or  set  off  ill  an  actiou  to  recover  such 
principal."  Tlie  effect  of  this  amendment  was 
tft  make  nvailablo.  as  a  cause  of  action  or  Kt>t- 
off,  any  forfeituro  or  penalty  not  barred  or  etak> 
by  the  rule  of  the  »tatutp,  aud  did  not  apply  to 
payments  of  Wkh]  int<-rrst,  made  more  than 
thiw  years  prior  to  the  commencement  of  the 
action  on  the  [wincipal  debt, 

(Syllabus  by  the  Court.) 

Appeal  from  drcolt  court,  Lawrence  coonty; 
A.  J.  Plowman,  Jadge. 

Action  by  Medford  B.  WHsod  agalnet  Wil- 
liam Selble,  administrator  of  the  estate  of 
James  K.  P.  HUler,  deceased,  wltb  the  will 
annexed.  Defendant  had  Judgment,  and 
plaintiff  appeals.  Reversed. 

GranriUe  G.  Bennett,  for  appellant  Mai-tln 
&  Mason,  for  resixmdent 

KKLLAM,  J.  This  action  was  brought  to 
have  certain  deeds  declared  to  be  mortsages, 
and  for  the  foreclosnre  of  the  same.  That  the 
deeds  were  Intraded  as  and  are  really  mort- 
gages Is  conceded.  The  court's  flndlogs  of 
tact  are  not  attacked,  and  the  only  question 
is,  what  Judgment  should  have  been  rendered 
upon  them?  The  findings  are  necessarily 
lengthy  and  elaborate,  but  the  legal  questions 
tnvolTed  may  be  satisfactorily  exhibited  by 
reference  to  and  extracts  from  them. 

The  deeds  which  are  sought  to  be  foreclosed 
as  mortgages  were  made  by  Miller,  of  whose 
estate  respondent  is  administrator,  to  appel- 
lant, to  secure  a  loan  of  $6,500  and  such  oth- 
er advances  as  appellant  might  make  to  de- 
feased. The  first  loan  of  $6,500  was  made  In 
March,  1880.  Upon  this  loan,  Miller,  during 
his  lifetime,  and  bis  estate  subsequently,  paid, 
and  Wilson  accepted,  interest  at  the  rate  of 
1^  per  cent,  per  month  from  the  date  of  the 
kmn  up  to  and  Including  October.  1892,  ex- 
cept for  the  months  of  January  and  February, 
ISOl.  The  court  held  that  so  much  of  said  In- 
terest as  was  paid  between  March  15,  1S80, 
Uta  date  of  tbe  loan,  and  February  12,  1881, 


the  date  when  chapter  31,  Laws  1881  (wblcb 
wUl  be  noticed  farther  on),  took  effect,  and 
so  much  as  was  paid  between  July  1,  ISST. 
when  chapter  207,  Laws  1887  (which  will 
also  be  hereafter  noticed),  took  effect,  and 
October,  1802,  were  usurious,  and  might  be 
applied  to  and  set  off  against  the  original  ob- 
ligation of  $6,500.  For  other  advances,  Mil- 
ler, on  the  6th  day  of  October,  1800,  made  to 
Wilson  two  promissory  notes  of  $3,000  each, 
and,  on  October  dth  of  tbe  same  year,  one 
note  of  $1,000,  all  drawing  Interest  at  12  per 
cent  per  annum.  It  was  found  by  the  court 
that  these  three  notes  were  renewals  of  vari- 
ous other  notes,  that  were  themselves  mere  re- 
newals of  previous  notes,  and  were  made  up 
of  sums  originally  loaned  and  accumulated 
Interest  thereon,  which  had  been  constantly 
figured  at  15  per  cent  per  annum,  except  at 
the  last  renewal,  where  it  was  computed  at 
12  per  cent  T^e  court  further  found  that  up- 
on the  renewal  notes  representing  such  ad- 
vances and  the  accumulated  interest  there- 
on, computed  at  15  per  cent.,  as  aforesaid. 
Miller  paid  to  Wilson  as  interest,  at  the  rate 
of  15  per  cent.,  from  September  2,  1S89,  to 
June  6,  1890,  the  sum  of  $78r>.57,  aud  that 
upon  the  notes  so  renewed  and  made  up  to 
June  6,  1890,  and  amounting  to  $7,000,  be 
paid  $280,  being  Interest  at  12  per  cent,  up 
to  the  time  of  giving  tbe  last  renewals,  in 
October,  1800.  The  court  held  that  the  hi- 
tei-est  so  figured  at  15  per  cent,  aud  added 
to  and  Included  in  renewal  notes,  sbould  be 
deducted  from  the  face  of  the  notes,  aud  that 
the  amounts  so  paid  in  cash  should  be  al- 
lowed as  a  counterclaim  or  set-off. 

Appellant  contends,  against  tbe  conclusion 
of  tbe  court,  that  defendant,  Selble,  as  admin- 
istrator, was  not  entitled  to  have  ci-edited  on 
the  $6,&00  indebtedness  the  18  per  cent,  in- 
tei'est  paid  between  the  date  of  the  loan  and 
the  12th  day  of  February,  1881,  on  two 
grounds:  (1)  That  the  claim  for  such  Inter- 
eat  waa  barred  by  the  three-years  statute  of 
limitations,  which  was  duly  pleaded  against 
It;  and  (2)  that,  at  most,  be  would  only  be 
entitled  to  so  recover  or  have  applied  what- 
ever vras  in  excess  of  12  per  cent.,  under  the 
provisions  of  the  statute^  in  force  at  the  time 
when  tbe  cause  of  action  for  the  recovery  of 
such  usurious  interest  accrued.  Upon  the 
first  proposition,  appeUant's  argument  is 
that  the  action  for  the  recovery  of  usurious 
interest  is  an  action  for  a  penalty  or  a  for- 
feiture given  by  statute;  that  by  section 
4851,  Comp.  Laws,  the  time  wltbln  which 
such  an  action  may  be  brought  is  limited  to 
three  y^rs;  and  tliat,  as  a  counterclaim  must 
be  a  cause  of  action  existing  in  favor  of  the 
defendant  and  against  the  plaintiff,  it,  like 
an  independent  action  thereon,  is  barred  by 
such  statute  of  limitation. 

To  intelligently  consider  and  determine  this 
Question,  as  well  as  others  in  the  case.  It  wUl 
be  convenient  If  not  necessary,  to  notice  the 
several  Interest  statutes  in  force  at  aud  from 
tbe  time  of  the  making  of  this  ctwtract  to  itf 
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Attempted  atfwcemoit  hy  this  action.  In 
March.  1880,  when  tbe  contract  was  made,  and 
until  February  12,  1881.  the  law  was:  "Tbe 
highest  rate  of  interest  which  It  shall  be  law- 
ful for  any  person  to  take,  receive,  retahi  <a 
<»ntract  for  In  this  territory,  shall  be  twelve 
per  cent  per  annum,  and  at  tbe  same  rate  for 
a  shorter  period."  Civ.  Code,  1  lOOS.  "A  per- 
son taking,  receivings,  retaining,  or  contracting 
for  any  higher  rate  of  Interest  than  the  rate 
of  twelve  per  cent,  per  annum,  shall  forfeit  all 
the  interest  so  taken,  received,  retained,  or 
contracted  tw.  It  being  tbe  Intent  and  mean- 
ing of  this  section  not  to  provide  a  forfeiture 
of  any  portion  of  the  princIpoL  When  a 
greater  rate  of  Interest  has  been  paid  tiian 
twelve  per  cent,  per  annum,  the  person  pay- 
ing It,  or  his  principal  representative,  nuiy  re- 
cm'er  tbe  excess  from  the  person  taking  It, 
or  bis  personal  representative  In  an  action 
In  the  proper  court"  Id.  §  1100.  On  the 
I2th  day  of  February,  1881.  by  chapter  31, 
I^aws  1881,  it  became  lawful  In  Lawrence 
county,  where  this  transaction  occurred,  to 
contract  for  and  take  any  rate  ct  interest 
agi*eed  upon  by  the  parties;  and  said  section 
1100  was  by  that  act  repealed  as  to  Lawrence 
and  other  counties  named.  If  these  payments 
of  excessive  interest  are  to  be  treated  as  coun- 
terclaims only,  there  would  seem  to  be  much 
force  in  appellant's  argument  if  tie  Is  correct 
as  to  what  limitation  applies,  but  they  are 
also  pleaded  as  defenses.  It  might  be  as- 
sumed as  true  that  defendant  could  not  have 
maintained  an  Independent  action  under  tbe 
statute  to  recover  so  much  of  this  interest  as 
exceeded  the  legal  rate,  but  It  does  not  fol- 
low, we  think,  that  he  Is  equally  barred  from 
an  action  outside  the  statute  for  the  recovery 
of  such  excess,  or  b'om  having  the  same  ap- 
plied towards  the  extinguishment  of  bis  legal 
liability  thereon.  He  would  be  entitled  to 
this  if  there  were  no  statute  giving  him  an 
Independent  action  to  recover.  Farwell  v. 
Meyer,  35  111.  40;  Parmelee  v.  Lawrence,  44 
111.  414;  ThreadRill  v.  TImberlake,  2  Head, 
39.1;  Wood  V.  Lake,  13  Wis.  84. 

In  construing  this  usury  statute,  and  In  de- 
termining Its  effect  we  cannot  lose  sight  of 
the  fact  that  It  was-  made  In  the  Interest  of 
the  boiTower.  While  both  parties  participate 
in  au  illegal  contract  our  statute  regards  only 
the  lender  as  guilty  of  a  wrong,  and  provides 
a  punishment  against  him  only.  Under  such 
statutes,  it  has  been  held  with  great  uniform- 
ity, that  the  statute  providing  for  the  recovery 
of  a  forfeiture  or  penalty  Is  not  the  full  and 
exclusive  measure  of  the  rights  of  the  borrow- 
er as  to  the  excess  which  he  has  paid  over  the 
lo^nl  interest  He  may  recover  this  In  an 
onllnnry  action.  Independently  of  the  statute, 
ai*  for  money  had  and  received,  or  he  may 
Iinve  It  applied  towards  the  payment  of  his 
debt.  Wood  V.  Lake,  supra;  Lockwood  v. 
Mitchell.  7  Ohio  St  388;  Parmelee  v.  Law- 
n'nce.  supra;  Wells  v.  Robinson.  53  Vt  202; 
Parwell  v.  Meyer,  35  111.  40;  Campbell  v. 
Sloan,  iXt  Pa.  St.  481;  Musalemau  t.  Mcfil- 


hcmiey.  23  Ind.  4;  Truat  Co.  v.  Keecb.  fl9  N. 
Y.  248.  So  far  as  the  language  of  the  oourr 
In  Wood  r.  Cutbbertson,  3  Dak.  328,  21  M.  W. 
3,  Indicates  that  as  to  such  excess  or  usury 
proper,  tbe  statutory  action  la  exclusive,  we 
think  the  weight  of  authority,  as  well  as  sound 
reasoning,  is  clearly  against  It  See  Tyler. 
Usury.  421,  where  this  questltm  Is  treated  at 
length. 

The  cases  generally  proceed  upttt  the  doc- 
trine that  equity  never  favors  forf^tnres,  and 
will  not,  unless  compelled  by  statute,  lend  its 
aid  to  enfwce  one  but  will,  as  a  condition  of 
relief,  bold  the  party  to  tbe  performance  of 
that  which  is  Just  and  equitable.  Tbe  pay- 
ment of  the  principal  sum  loaned  and  lawful 
interest  Is  always  regarded  as  Just  and  equi- 
table, but  to  require  tbe  payment  at  more 
than  this  is  not  Just  and  equitable.  The  bor^ 
rower  may  pay  more  voluntarily  If  he  choose, 
but,  under  statutes  lik&  ours,  be  reaerrea  the 
right  to  recover  such  excess,  or  to  have  It 
applied  to  the  reduction  of  his  debt,  at  any 
time  before  sucb  rigbt  la  cut  off  by  a  ptea  of 
the  statute  of  limitations  applicable  to  actlona 
for  money  had  and  received.  There  are  cases 
holding  that  the  right  to  have  the  excess  In- 
terest pnid  applied  to  the  debt  continues  as 
long  as  the  debt  remains  unpaid,  but 'upon 
this  last  proposition  we  express  no  opinion. 
In  this  case  a  different  statute  was  spedficaily 
pleaded,  and  the  case  was  tried  boUi  In  tiie 
court  below  and  here  with  reference  to  the 
applicability  and  effect  of  the  limitations  so 
pleaded;  and  we  do  not  think  that  this  court 
ought  to  volunteer  to  apply  a  different  stat- 
ute not  pleaded  or  suggested,  for  the  purpose 
of  cutting  off  a  claim  so  manifestly  equitable 
and  Just.  Tbe  right  to  have  the  excess  over 
lawful  Interest,  or  what  constitutes  usury,  as 
deflned  by  modem  cases,  repaid  or  applied  on 
the  debt,  did  not  spring  ttom  the  statute  de- 
claring a  forfeiture.  It  was  money  in  the 
hands  of  the  lender,  to  which  he  had  no  title: 
and,  upon  Its  receipt  by  him,  there  sprung  at 
once  an  Implied  promise  on  his  part  to  ac- 
count for  it  to  the  borrower.  Wlieeiock  v. 
Lee.  64  N.  T.  242;  Willlar  v.  Association,  4.- 
Md.  MC;  Ewing  V.  Griswold,  43  Vt  40U: 
Hade  v.  McVay,  31  Ohio  St.  239,  and  caseA 
there  collected.  The  subsequent  repeal,  as  to 
Ijnwrence  county,  of  the  law  declaring  a  for- 
feiture, did  not  affect  the  right  so  resting,  not 
on  the  statute,  but  on  tbe  Implied  promise. 
If  It  undertook  to  do  so,  it  would  be  Inop- 
erative, as  Impairing  tbe  oblipiHon  of  the  im- 
plied contract.  Willlar  v.  Asfoclation,  supra; 
Cooley,  Const.  LIm.  302,  and  note.  We  think, 
therefore,  that  of  the  Interest  paid  prior  to 
February  12,  1881.  only  tbe  excess  over  12 
per  cent,  should  have  been  deducted  from  the 
Indebtedness,  and  that.  In  allowing  the  entire 
Interest  paid  as  a  forfeiture  to  be  set  off 
against  tbe  principal,  the  trial  court  was  In 
error. 

With  regard  to  the  effect  of  the  law  of 
1889,  our  views  are  these:  By  said  section 
1100  the  osuriouB  contract  forfeited  all  tba 
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interest,  legal  and  Illegal,  bat  provided  for 
the  recovery  by  action  of  the  excess  over 
the  legal  Interest  only.    The  contract  was 
stamped  as  Illegal,  and  all  the  Interest  con- 
tracted for  or  received  was  declared  to  be 
forfeited.    That  statute  did  not  provide  how 
the  forfeiture,  to  the  extent  that  it  was  de- 
clared, should  be  enforced.    It  gave  no  ac- 
tion for  its  recovery,  but  simply  left  it  char- 
acterized as  forfeited;   bnt  by  chapter  70, 
Lavra  1889,  approved  March  Bth  of  that  year, 
that  Bectton  was  amended  so  as  to  read  as 
follows:  "Any  person  or  corporation  con- 
tracting to  receive  a  greater  rate  of  Interest 
or  discount  than  twelve  per  cent.,  upon  any 
contract  verbal  or  written,  shall  forfeit  the 
whole  of  said  interest  so  contracted  to  be  re- 
ceived; and  shall  be  entitled  only  to  recover 
the  principal  sum  due,  and  if  any  part  of 
such  interest  shall  have  been  paid,  it  may 
be  recovered  in  an  action  for  that  purpose, 
«r  set  off  Id  an  action  to  recover  such  prin- 
cipal."   This  act  provides  a  means  for  the 
enforcement  of  the  forfeiture  declared  in  the 
eartler  law,  to  wit,  "all  the  Interest  so  taken." 
It  remained  "forfeited"  all  the  time,  bat  no 
statutory  action  was  given  until  this  amend- 
meat  of  1889,  by  which  the  forfeiture  of  all 
such  interest  actually  paid  was  made  avail- 
able to  the  borrower.    Tlie  forfeiture  existed 
In  tact  as  much  before,  as  after  the  amend- 
ment.   The  amendment  declared  two  ways 
in  which  the  borrower  could  avail  himself  of 
the  forfeiture:  He  could  recover  it  in  an  ac- 
tion brought  ttar  that  purpose,  or  he  could 
have  it  "set  off"  In  an  action  brought  by  the 
lender  to  recover  the  principal.    Did  the  leg- 
islature intend  by  this  amendment  to  author- 
ize an  action  upon  a  jmst  transaction  which 
■was  not  actionable  before,  regardless  of  tbe 
hnr  which  It  had  set  up  by  Its  statute  of  lim- 
itations?   It  had  already  said  generally  that 
41  a  action  for  the  recovery  of  a  forfeiture  or 
1>enalty  must  be  brought  within  three  years. 
It  bad  20  years  before  declared  a  forfeiture. 
l>nt  provided  no  action  for  its  enforcement  or 
recovery.    Did  it  now  intend  to  make  com- 
pensatioQ  for  this  long  default  by  outbnrlzing 
n.  new  action,  which  should  reach  back  into 
the  post  beyond  this  statutory  limitation,  and 
gather  up  and  make  available,  as  causes  of 
notion.  Denoltles  and  forfeitures  which  were 
not  available  as  causes  of  action  before?  It 
Is  not  disputed  tbat  it  might  have  done  so, 
1>Ut  the  rule  Is  general  that  stitutes  only  have 
retroactive  effect  where  and  to  the  extent 
that  such  legislative  intent  is  very  plain.  Gut- 
tins  T.  Taylor,  3  S.  D.  11,  51  N.  W.  949.  It 
seems  to  as  that  a  fair  and  Justifiable  infer- 
ence of  what  the  legislature  intended  mast 
t)e  gathered  from  the  entire  slttiation,  and 
would  be  tliat  the  remedy  by  action  or  set- 
off would  be  available  as  to  any  forfeiture  or 
penalty  not  stale  under  the  rule  of  the  stat- 
ute.   Such  construction  does  no  violence  d- 
tber  to  the  policy  of  the  law  or  the  rights  of 
the  parties,  but  would  seem  to  be  In  harmony 
with,  and  well  designed  to  cany  out,  botlL 


We  are  of  the  opinion  that  the  right  to  recov- 
er or  set  off  payments  of  legal  Interest  as 
forfeitures  against  the  principal  debt  did  not 
apply  to  payments  of  the  same  made  more 
than  three  years  prior  to  the  commencement 
of  this  action. 

We  think  this  disposes  of  all  the  questions 
necessary  to  a  determination  of  this  action, 
and  an  application  of  the  views  herein  ex* 
pressed  will  lead  to  the  judgment  which,  in 
our  opinion,  should  have  been  rendered  upon 
the  record  presented.  For  tliat  purpose,  the 
judgment  is  reversed,  and  the  case  remanded, 
for  further  proceedings  in  accordance  with 
this  iq^oii. 


CATHOLICON  HOT  SPRINGS  CO.  T. 
FERGUSON  et  al. 

(Sapreme  Court  of  South  Dakota.    Oct.  1, 
1895.) 

BfAXDATORT  IsniNCTIOH  —  Ol'STlSO  DEPEITIlAltT 

PEKDijro  Action  or  EjEcrvsirT. 

1.  An  injunction  can  only  be  granted  under 
the  provisioQB  of  Biibdlvision  1,  S  4I)^tn.  Comp. 
Laws,  when  it  appears,  "by  the  compiiiint,  that 
the  plaintiff  U  entitled  to  the  relief  demnniled 
and  Buch  relief  or  any  part  thereof  conRiets  In 
reiitraining  the  commiBsion  or  continuance  of 
such  act,  the  commisflion  or  continuance  of 
which  during  the  litigation  would  produce  In- 
jury to  the  plaintiff,**  and  where  it  al»o  appears 
by  affidavit  that  soffieient  grounds  exist  there- 
for. 

2.  When  the  action  la  one  at  law,  but  the 
plaintiff  desires  to  obtain  ancillary  relief  by 
way  of  injunction  pending  the  litigation,  he  may 
set  out  the  facts  entitling  him  to  nwli  relief  as 
a  separate  cauae  of  action,  following  bis  cause 
of  action  at  law. 

3.  A  court  has  no  power  to  grant  a  prelim- 
inary mandatory  Injunction,  removinc  a  party 
from  the  possesBion  of  real  property  pending  the 
action,  and  transferriug  such  possession  to  the 
adverse  party. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court.  Fall  Blrer  conn- 
ty;  William  Gardner,  Judge. 

Action  by  the  Cathollcon  Hot  Springs  Com- 
pany, a  corporation,  against  Orlando  Fergu- 
son, M.  E.  Knable,  and  Charles  Campbell  for 
an  injunction.  From  an  order  granting  the 
writ,  defendants  appeal.  Reversed. 

Anderson  ft  Anderson  and  O.  M.  Cleve- 
land, for  appellants.  Looinis  8.  Cnll  and 
Chambers  Kellar,  for  respondent. 

CORSON.  P.  J.  This  is  an  appeal  by  the 
defendants  from  an  order  granting  an  injunc- 
tion in  ^ect  removing  the  defendants  from 
the  i>o8sesaIon  of  certain  real  property, 
known  as  the  "Cathollcon  Hotel  Property," 
In  Hot  Springs,  in  Fail  River  county,  and 
placing  the  plaintiff  in  the  possession  of  the 
same.  An  action  was  commenced  by  the 
plaintiff  to  recover  possession  of  the  said 
pr<H>erty,  and  It  states  Its  cause  of  action  as 
follows:  "First  That  the  plaintiff  Is  a  cor^ 
poratloD  duly  organized  under  and  by  virtue 
of  the  laws  of  the  state  of  South  Dakota. 
Second.  That  the  plaintiff  Is,  and  since  Octo- 
ber, 1882,  has  been,  the  owner  in  fee  of  the 
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f<^owfng  described  premises,  to  wit:  Oat 
lot  No.  (6)  Blx  In  CathoUcoD  Hot  Springs  ad- 
dition to  Hot  Springs  [and  other  long  descrip- 
tion not  necessary  here].  Third.  That  on 
the  15th  day  of  May,  1893,  the  plaintiff  was 
In  the  quiet  possession,  and  entitled  to  tbe 
possession,  of  the  lands  and  premises  above 
described.  Fourth.  That  while  the  plaintiff 
was  snch  owner,  and  so  seised  and  posaessed 
and  entitled  to  the  possession  of  said  lands 
and  premises,  the  said  defendants  afterwards, 
on  the  15th  day  of  May,  1893,  without  right 
or  title,  did  by  fraud  and  stealth  rater  Into 
and  upon  said  lands  and  premises,  and  did 
oust  and  eject  the  plaintiff  its  agents  and 
employ^  therefrom,  and  ever  since  that  day 
lias  withheld  by  force  and  violence,  and  do 
still  withhold  In  like  manner,  the  possession 
thereof  from  the  plaintiff.  Wherefore  the 
plaintiff  demands  Judgment  for  the  posses- 
sion of  said  pronises,  together  with  the  costs 
of  this  action.  [Duly  signed  and  verified.]" 
The  defendant  Ferguson,  it  would  seem 
(though  the  abstract  states  the  "defendants 
answered"),  served  and  filed  an  answer,  de- 
nying the  Incorporation  of  the  plaintiff,  and. 
In  regard  to  taking  possession,  admits  the 
same  as  follows:  "Tliat  be  took  peaceable 
and  quiet  possession  of  said  property  upon 
May  15,  1893,  and  has  since  then  held  pos- 
session thereof  in  a  quiet  and  peaceable 
manner,  without  violence  or  threats  of  vio- 
lence, or  the  use  of  rifles  or  firearms,  what- 
ever; that  on  said  May  15,  1S93,  he  found 
said  premises  abandoned  by  plaintiff,  and  all 
of  its  officers  and  agents,  and  took  posses- 
sion thereof  without  any  force,  violence, 
fraud,  stealth,  or  any  other  unlawful  means, 
and  has  since  that  time  held  posseuion  of 
said  premises  without  any  force,  fraud  or 
violence  of  any  kind  whatever  against  the 
plaintiff."  He  also  alleges  In  bis  answer  that 
he  Is  tbe  equitable  owner  of  the  land  and 
estate  described  In  said  complaint,  and  sets 
out  at  great  length  tbe  facts  that  be  claims 
constitute  him  such  equitable  owner,  but 
which,  in  the  view  we  take  ot  the  case,  are 
not  necessary  to  be  stated  In  this  opinion. 
On  May  20,  1883,  the  circuit  court  Issued  an 
order  to  the  defendants  to  "either  Immediate-  ' 
ly  surrender  to  the  plaintiff  the  premises  i 
hereinbefore  described,  and  refrain  from  In  ' 
any  manner  Interfering  with  the  quiet  and  i 
peaceable  possession  of  said  premises  by 
plaintiff,"  or  that  defendants  show  cause 
"why  an  order  should  not  Issue  giving  to 
tbe  plaintiff  possession  of  said  premises,"  etc. 
This  ordw  was  served,  together  with  two 
affidavits.  In  these  affidavits  plaintiff's  title  '■ 
to  the  property,  consisting  of  a  large  hotel  ' 
of  the  alleged  vslue  of  $30,000,  and  furniture 
ot  the  allcffed  value  of  |7,000,  Is  fully  set 
out;  also,  the  manner  In  which  defendants 
took  and  retained  possession  of  the  same, 
and  the  nature  of  tbe  damages  that  plaintiff 
^-ould  sustain  by  reason  of  the  continued 
posftession  thereof  by  the  defendants.  But, 
as  these  affldavlts  are  not  material  to  tlw 


decision  of  tills  case,  no  further  reference 
to  them  will  be  made.  On  the  23d  day  u( 
May,  1893,  the  defendant  appeared  at  tlie 
courthouse  in  Custer  City,  as  required  by 
said  order,  and  filed  the  following  motion: 
"Come  now  the  defendanta,  and  move  the 
court  to  quaab  the  writ  and  order  to  show 
cause  In  this  case  for  the  following  reasons, 
to  wit:  First.  There  Is  no  equity  In  the  bill. 
Second.  The  allegations  contained  in  the  c<hu- 
plaint  and  affldarlts  of  plaintiff  are  not  sutti- 
clent  to  entitle  the  plaintiff  to  an  injunctiun 
as  prayed  for.  Third.  The  affidavits  filed  by 
plaintiff  in  support  of  the  claim  herein,  bar- 
ing been  filed  with  and  as  a  part  of  the 
complaint,  cannot  be  considered,  and  are  un- 
authorized by  law."  This  motion  was  de- 
nied, and  the  defendants  excepted.  A  hear- 
ing was  had,  and  a  large  amount  of  oral  and 
doctyneutary  evidence  Introduced,  heard, 
and  considered  by  the  court;  but.  In  the  view 
we  take  of  this  case,  a  review  of  this  evident 
is  unnecessary.  At  the  conclusion  of  the 
hearing  the  court  made  the  following  order: 
"It  is  ordered  by  the  court  that  the  above- 
named  defendants,  Orlando  Ferguson,  M.  L. 
Knable,  and  Charles  Campb^,  and  each  of 
tbem,  immediately  surrender  and  quit  pos- 
session of  tbe  following  described  premises 
to  the  plaintiff  herein,  the  Ciithollcon  Hot 
Springs  Company,  and  refrain  from  in  any 
manner  continuing  In  possession  of  said 
premises,  or  in  any  manner  moleatinK  or  dis- 
turbing the  said  plaintiff  In  Its  possession 
and  enjoyment  of  said  preiuises,  and  said  de- 
fendants are  hereby  enjoined  from  retaining 
possession  of  said  premises,  or  any  part 
thereof."  To  this  order  the  defendants  duly 
excepted. 

The  learned  counsel  for  the  appellants  con- 
tend that  the  court  erred  in  denying  the  de- 
fendants' motion  to  quash  the  order  to  show 
cause,  for  the  reason  that  the  facts  stated  in 
the  complaint  are  Insufficient  to  authorise  the 
court  to  grant  a  prdtmluary  injunction.  Sec- 
tion 4984,  Comp.  l^aws,  authorizes  a  couit  to 
grant  a  preliminary  Injunction  In  the  cases 
provided  In  the  following  section.  That  sec- 
tion reads  as  follows:  "An  injunction  may 
be  granted  In  either  of  the  following  caaee: 
1.  It  shall  appear  by  tbe  complaint  that  the 
plaintiff  la  entitled  to  the  relief  demanded, 
and  such  relief,  or  any  part  thereof,  oonsbi» 
In  restraining  the  commission  or  continoance 
of  some  act  the  commission  or  continuance  of 
which,  during  the  litigation,  would  produce 
injury  to  the  plaintiff.  *  *  *"  And  aectlou 
49811  reads  as  follows:  "The  Injunction  may 
be  granted  at  the  time  of  commencing  the  ac- 
tion, or  at  any  time  afterwards,  before  Judg- 
ment, upon  Its  appearing  satisfactory  to  tbe 
court  or  Judge,  by  the  affidavit  of  the  plaintiff, 
or  of  any  other  person,  that  sofflclent  grounds 
exist  therefor.  A  copy  of  the  affidavit  must 
be  served  with  tbe  Injunction."  It  will  thus 
be  seen  that.  In  cases  under  sabdlviskm  1, 
there  must  be  a  complaint  m  the  actioo  from 
which  It  must  appear  that  tbe  plaintiff  la  en- 


Digitized  by 


Google 


8.  l>.) 


CATIIOLICON  HOT  SPBING^  CO.  «.  PEUGUSON. 


541 


titled  to  the  relief,  and  such  reiief  or  a  part 
thereof  consists  in  restraJnlnK  tlie  commission, 
etc.,  of  some  act  wbich,  during  tlie  litigation, 
will  produce  injury  to  the  plalutltC.  And  by 
sectirai  4966  it  is  provided  that  it  must  appear 
to  the  court  by  affidavit  that  sufficient 
grounds  exist  therefor.  The  Injunction  In 
this  case  was  evidently  granted  under  tlie  pro- 
visions of  the  first  subdivision  of  the  section, 
as  the  affidavits  upon  which  the  same  was 
granted  were  filed  with  the  complaint  and 
state  no  fticts  which  would  bring  the  applica- 
tion within  either  the  second  or  third  subdi- 
vision of  the  section.  It  will  not  be  necessary, 
therefore,  to  consider  or  construe  the  second 
and  third  subdivisions.  It  will  be  observed 
that  the  complaint  contains  no  allegation 
showing  tliat  the  plaintiflF  was  entitled  to  any 
Injunction  pending  the  litigation,  or  that  de- 
mand was  made  for  any  such  relief.  Ths  ac- 
tion is  one  at  law  to  recover  the  possession  of 
the  premise  described,  and  the  only  relief 
demanded  is  for  a  judgment  for  the  posses- 
sion of  the  premises  and  costs.  To  entitle  a 
plaintiff  to  an  injunction  under  that  subdl- 
Tision,  as  ancillary  to  an  action  at  law,  he 
must' not  only  state  the  facts  that  entitle  htm 
to  maintiiln  his  actkm  at  law,  but  also  the 
equitable  facta  that  show  blm  entitled  to  such 
equitable  relief  in  that  action.  Central  Cross- 
Town  n.  Co.  V.  Bleecicer  St.  R.  Co.,  49  How. 
Prac.  233;  People  v.  Judges  of  N.  Y.  Common 
Pleas.  3  Abb.  Prao.  181;  Badger  v.  Wagstaff. 
11  How.  Prac.  563;  Fowler  v.  Burns,  7  Bosw. 
637.  In  the  latter  case  the  headnote  reads  as 
follows:  "An  Injunction  can  only  be  granted 
where  It  appears  by  the  complaint  that  the 
plaintiff  is  entitled  to  the  relief  demanded, 
and  where  also  it  apiienrs  by  affidavit  that 
sufficient  grounds  exist  therefor."  Where  the 
action  is  one  at  law,  but  the  plaintiff  desires 
to  obtain  ancillary  relief  by  way  of  injunc- 
tion pending  the  litigation,  be  may  set  oat  the 
facts  «itltllng  him  to  such  relief  as  a  sep- 
arate cause  of  action,  following  his  cause  of 
action  at  Inw.  Mining  Co.  v.  Clarkin,  14  Cal. 
044.  The  plaintiff  in  the  case  at  bar,  not  al- 
legfug  any  facts  showing  that  he  was  entitled 
to  an  injunction,  nor  making  any  demand  for 
equitable  ralief  restraining  the  commission  or 
continuance  of  any  act  during  the  litigation 
that  would  produce  Injury  to  the  plaintiff,  the 
court  was  not  authorized  to  grant  the  Injunc- 
tion. The  aUegations  In  the  complaint,  "that 
the  defendants,  without  right  or  title,  did  by 
fraud  and  stealth  enter  into  the  pdsBesHi6n, 
and  did  oust  and  eject  the  plaintiff  therefrom, 
and  ever  since  have  withheld  by  force  and 
violence,  and  do  still  withhold  In  like  manner, 
the  ponsesslon  of  the  premises,"  come  very 
far  short  of  stating  facts  entitling  the  plaintiff 
to  an  Injunction.  The  facts  so  alleged.  In  con- 
nection with  the  other  fiicts  alleged  in  the 
coniplaiut.  constitute  a  good  cause  of  action 
at  law  for  the  recovery  of  the  possession  of 
the  pi*eml8e8  from  the  defendants,  but  they 
show  no  right  in  tlie  plaintiff  to  equitable  re- 
lief by  way  of  Injunction.    It  follows  from 


thestf  conclusions  that  tiie  motion  of  defend- 
ants and  appellants  to  quash  the  order  to 
show  cause  should  have  been  granted. 

2.  It  is  further  assigned  as  error  that  the 
Injunction  was  against  law,  in  that  the  plain- 
tiff bad  an  adequate  remedy  at  law.  And 
appellauts'  counsel  contend  that  a  prelimi- 
nary mandatory  injunction,  removing  a  de- 
fendant from  the  possession  of  real  proper- 
ty i>ending  the  litigation,  cannot  be  sustain* 
ed.  We  are  of  the  opinion  that  the  appd- 
lants  are  correct  In  this  contention.  It  may 
be  stated  as  a  general  proposition  that  a 
preliminary  mandatory  injunction  cannot  be 
granted.  Toledo,  etc.,  Ry.  Co.  v.  Detroit, 
etc.,  R.  Co.,  61  Mich.  9,  27  N.  W.  715;  Arnold 
V.  Bright.  41  Mich.  207,  2  N.  W.  16;  Auden- 
reld  V.  Railroad  Co..  68  Pa.  St  370.  While 
there  are  cases  In  which  restrictive  Injunc- 
tions, having  the  effect  in  some  respects  of 
mandatory  Injunctions,  have  been  granted 
<Cole  Sliver  Min.  Co.  v.  Virginia  &  O.  H. 
Water  Co.,  1  Sawy.  470,  Fe<l.  Cas.  No.  2,989; 
Id..  1  Sawy.  685,  Fed.  Cas.  No.  2,900).  no 
case  of  a  preliminary  mandatory  Injunctlou 
in  form  has  been  called  to  our  attention. 
Counsel  for  respondent  rely  upon  Hadfleld 
V.  Bartlett,  66  Wis.  634,  29  N.  W.  030;  Ex 
parte  Conway,  4  Aik.  861,  and  High,  Inj. 
3o6.  In  the  former  case  an  Injunction  was 
granted  restraining  the  defendants  from  tak- 
ing possession  of  a  certain  bam  on  the  prem- 
ises  In  controversy  in  that  action.  The  barn. 
It  seems,  was  In  the  peaceable  possession  of 
the  i^lntlff  when  the  action  was  com- 
menced, and  the  defendants  Interfered  with 
that  possession  by  removing  plalntiCTs  locks 
from  the  doors  and  substituting  their  own. 
The  injunction  was  restrictive  in  form.  The 
Injunction  simply  restrained  the  defendants 
from  Interfering  with  the  plaintiff's  posses- 
sion of  said  barn,  and  his  Ingress  and  egress 
to  and  from  the  same.  In  that  case  the 
court  did  not  seem  to  regard  the  acts  of 
the  defendants  as  constituting  a  possession 
in  them,  but  rather  as  Interrupting  the  pos- 
session of  the  plaintiff.  This  case  would 
liardly  be  authority  for  the  mandatory  In- 
junction granted  In  the  case  at  bar.  requir- 
ing the  defendants  to  surrender  possession 
of  the  premises  and  restore  the  same  to  the 
plaintiff.  The  latter  case  Is  too  complicat- 
ed to  t>e  of  much  service  as  an  authority  in 
the  case  at  bar.  The  action  was  one  in 
equity  to  establish  certain  trusts  growing 
out  of  an  assignment  by  a  banking  corpora- 
tion for  the  benefit  of  creditors.  The  court 
admits  the  general  rule  to  be  as  stated,  but 
It  holds  that,  under  the  peculiar  circumstan- 
ces of  that  case.  It  constituted  an  exception 
to  the  general  ml^  and  In  its  opinion  the 
court  uses  Inngtiage  substantially  as  stated 
by  Mr.  High  in  his  work  on  Injunctions, 
cited.  In  the  case  before  us  the  plaintiff 
had.  not  only  Its  remedy  in  an  action  at 
law  to  recover  the  possession  of  the  premises, 
but.  If  the  facts  alleged  In  the  complaint 
and  stated  in  the  affidavit  are  to  be  taken 
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ftfl  true.  It  bad  its  remedy  under  the  forci- 
ble entry  and  detains  act  {section  G073. 
Comp.  Laws),  which  would  seem  to  afford  a 
Bpeedy  and  adequate  remedy.  But,  without 
dlBcnsBlng  the  question  further,  we  are  clear- 
ly  of  the  opinion  that  the  court  bad  no  au- 
thority to  grant  a  preliminary  mandatory  In- 
junction requiring  the  defendants  to  surren- 
der the  possession  of  the  premises  to  the  plain- 
tiff. Defendants'  possession  for  a  period  of 
eight  days  can  hardly  lie  said  to  l>e  a  mere  in- 
terruption of  plalntlCfs  possession.  The  acts 
complained  of  constituted  an  actual  ouster 
of  tlie  plaintiff  from  the  possession,  and  at 
the  time  the  mandatory  Injunction  was  grant- 
ed the  defendants  apparently  had  exclusive 
possession.  In  such  case  the  possession  can- 
not be  taken  from  the  defendants  and  restor- 
ed to  the  plaintiff  by  a  mandatory  injunc- 
tion pending  the  litigation.  Tb«  order  of 
the  court  below  la  reversed. 


KNOTT.  Sheriff,  T.  SHBBMAN  et  al. 

(Supreme  Court  of  Sonth  Dakota.    Oct.  1, 
1895.) 

Acnox  OS  REPLsnx  Boxd  —  Breach  —  Bnr- 
ncisNCT  or  Lbvt. 

1.  Where  property  U  levied  upon  as  the 
property  of  a  judgment  debtor,  to  satisfy  a 
jiidgment  acainst  hitn,  and  the  same  is  replevied 
from  the  sheriff  by  other  parties  claiming  to 
own  it,  but  who  fail  to  prosecute  such  action, 
in  an  action  by  the  judgment  creditor,  or  by  the 
sheriff  representing  him.  on  the  undertakinR  giv- 
en in  the  replevin  action,  his  rlRbt  to  recover 
rests  upon  his  right  to  have  the  repleviml  prot>- 
erty  applied  to  the  payment  of  such  Judgment, 
and  so  it  shonld  be  snown  that  such  judgment  Is 
still  unpaid. 

2.  A  sheriff,  having  an  execntion  against 
A.,  and  desiring  to  levy  upon  books  then  in  the 
hands  of  B.  &  S.,  served  written  notice  of  levy 
upon  them  and  upon  the  juderaent  debtor,  but 
did  not  take  possession  of  the  bookn.  Imme- 
diately thereafter  the  P.  Co.,  claiming  to  be 
the  owner  of  the  books.  commpn<-ed  an  action 
ngninRt  the  sheriff  m  claim  nnd  dt'livery,  and 
gave  the  statutory  undertaking.  I'pim  the  serv- 
ice of  the  papers  in  the  action  by  the  coroner 
upon  the  sheriff,  the  latter  gave  the  coroner  an 
order  od  B.  &  S.  for  the  books,  and  the  coroner 
thereupon  gave  the  sheriff  a  receipt  for  the 
tiooks  "as  in  the  hands  of  B.  &  S."  B.  &  S.  re- 
fused to  allow  the  coroner  to  take  the  books, 
i-lniniing  a  Hen  upon  the  same  for  printing  and 
liinding,  siiperior  to  that  of  the  sheriff  or  the 
coroner.  The  P.  Co.  immediately  procured  an 
order  of  court  diaroiRsing  its  action,  and  at 
once  notified  the  sheriff.  Whether  or  not  B.  & 
S.  receipted  to  the  sheriff  for  the  books  was  a 
disputed  fact,  upon  which  the  court  made  no 
finding.  Urid.  In  an  action  on  the  undertaking 
given  in  the  claim  and  delivery  action,  that  the 
coroner's  receipt  to  the  sheriff  did  not  estop  the 
sureties  from  showing  these  facts,  and  that  the 
coroner  could  not  and  did  not  get  possession  of 
the  tKwks;  that  the  sheriff  lost  nothing  and  that 
the  coroner  gained  nothing  by  the  exchange  of 
Ruch  order  and  receipt;  and  that,  consequently, 
there  was  neither  consideration  for  such  nndei^ 
taking  nor  claim  for  damages  thereunder. 

{Syllabus  by  the  Court) 

Appeal  from  drcnlt  court.  Minnehaha  cuuo- 
ty;  JiKcpta  W.  Jones,  Jud^e. 


Action  by  George  A.  Knott,  sheriff,  against 
E.  A.  Shwman  and  M.  A.  Sticfcney.  Defend- 
ants had  jQdffment,  and  i^lntlff  appeala 
Affirmed. 

Davia,  Lyon  &  Gates,  for  appellant  0^  h. 
Brockway,  for  re8pondeut& 

KELLAM,  J.  This  was  an  action  on  a  stat- 
utory undertaking  In  a  claim  and  delivery 
action.  On  June  29,  1891,  the  plaintiff,  as 
sheriff,  bad  fn  hia  bands  for  collection  an 
execution  against  H.  M.  Avery.  On  that 
day,  desiring  to  levy  upon  certain  books  as 
the  property  of  said  Avery,  being  copies  of 
tbe  Sioux  Falls  Directory,  then  being  priuteil 
and  boimd  by  Brown  &  Snenger,  printers  and 
binders,  under  a  contract  with  the  Pettlboue 
Directory  Company,  the  said  sheriff,  by  cme 
of  kls  deputies,  served  upon  said  Brown  & 
Saenger,  by  leaving  the  same  at  their  office, 
a  copy  of  sold  execution,  and  a  notice  of  levy 
npon  said  books,  and  also  served  another 
copy  on  the  execution  debtor.  Tbe  bookii 
were  never  actually  taken  into  the  possession 
of  the  sheriff.  He  testifies  that  Brown  ft 
Saenger  receipted  for  the  same  to  his  deputy, 
though  he  was  unable  to  find  the  receipt. 
Saenger  testified  that  he  Is  quite  positive  tlutt 
no  receipt  was  given.  On  July  13ih  the  Petii- 
bone  Directory  Company  commenced  an  ac- 
tion against  tbe  sheriff  for  the  recovery  of 
the  said  property,  and  gave  the  statutory  un- 
dertaking thereon,  which  Is  the  undertaking 
sued  upon  In  this  action.  When  the  coronei 
served  the  papers  in  this  claim  and  deliver? 
action  upon  the  sheriff,  July  14tii,  the  lattei 
gave  him  a  written  order  on  Brown  &  Saen- 
gtf  for  the  pi-operty,  and.  upon  tbe  strength 
of  such  crder,  tbe  coroner  gave  him  a  re- 
ceipt for  the  same.  On  July  16th.  upon  pres- 
entation by  the  coroner  to  Brown  &  Saenger 
of  the  sheriff's  order  for  the  books,  tb^  re- 
fused to  deliver  them  until  their  claim  was 
paid  for  printing  and  binding  the  same.  On 
the  same  day,  the  Pettlboue  Company,  plain- 
tiff In  tbe  claim  and  delivery  action,  pro- 
ctved  an  order  of  court  dismissing  tbe  action, 
and  Immediately  served  the  same  oo  tbe 
sheriff,  with  notice  of  release  of  any  claim 
upon  the  property.  Sub.soquently  the  Petti- 
bone  Company  received  the  books  fxom  said 
Brown  &  Saenger,  who  were  printing  and 
binding  tbe  same  under  a  contract  with  said 
co^iipany,  but  none  of  them  were  erer  deliv- 
ered either  to  the  sheriff  or  the  coroner. 
Avery  was  a  stockholder  and  ofDcer  of  the 
Pettibone  Company.  These,  as  appears  to 
US,  are  tbe  practically  ondlspotei]  facts,  tbe 
contention  being,  not  over  tbe  flicta,  bat  vrtx 
tbe  legal  effect  of  such  facta.  Tbe  case  ms 
tried  to  the  court  without  a  jury.  Tbe  plain- 
tiff proposed  findings  of  fact,  which  were  re- 
jected by  tbe  court.  It  made  findings  of  Its 
own,  upon  which  It  gave  Judgment  tor  tbe 
defendants,  and  the  plaintiff  appeals. 

It  is  noticeable  that  tbe  conii>lulnt  nowhere 


Digitized  by  Google 


S.  D.) 


KN'OTT  «.  81I£UMAX. 


allegefl,  either  expressly  or  Infereutlallr,  that 
tlie  Judgment  against  Avery  was  unpaid 
when  this  action  on  the  undertaking  was 
brought.  In  this  action  the  sheriff  reiiresenta 
the  creditor  In  the  Judgment  against  Avery, 
and  his  right  to  recover  rests  upon  the  right 
to  have  the  replevied  property  applied  to  the 
payment  of  such  Judgment.  It  has  been  held 
that  a  complaint  falls  to  state  a  cause  of  ac- 
tion on  such  tmdertaking,  unless  It  shows 
that  the  original  Judgment  la  still  unpaid. 
Cobljey,  Repl.  {  1277;  Parrott  v.  Scott,  6 
Mont  340.  12  Pac.  763.  The  court  makes  no 
lluding  npon  ttats  point,  and  so  does  not  sup- 
ply, the  defect  The  plaintiff  asked  for  a 
tluding  which,  among  other  things,  salt): 
"Said  execution  was  returned  unsatisfied.*' 
Assuming  tliat  thia  finding  would  have  been 
supported  by  the  evidence  of  the  sheriff's  re- 
turn on  the  execution,  it  would  not  meet  the 
riMHiirement  of  the  authorities  Just  cited,  for, 
inteimediate  the  return  of  that  execution  and 
the  commenoement  of  this  action,  the  Judg- 
ment might  hare  been  otherwise  satisfied. 
It  seems  reasonablcto  require  the  plaintiff  to 
exhibit  facts  showing  some  possible  Injury  to 
him,  and  the  very  primary  one  would  be  that 
his  Judgment  was  still  unpaid,  for  that  would 
he  the  only  condition  making  redress  on  the 
ludertaklng  necessary.  Whether  this  was 
the  view  of  the  trial  court,  and  InflueDced  or 
controlled  its  decision,  we  have  no  means  of 
knowing.  But  further  than  this,  we  cannot 
agree  with  the  claims  of  appellant  on  the 
point  whidi  seems  to  be  made  almost  a 
pivotal  one  In  the  discussion  of  the  case,  to 
wit,  that  the  saretieB  on  this  nndeilaklng  are 
estopped  from  showing  that  the  coroner  was 
unable  to  and  never  did  obtain  possession  of 
these  books,  and  that  consequently  the  re- 
plevin proceedings  were  Immediately  aban- 
doned, and  the  sheriff  at  once  so  notified.  If 
one  about  to  commence  a  replevin  action  pre- 
liarcs,  and  has  signed,  and  gives  to  the  offi- 
cer, with  other  necessary  papers,  a  proper 
statutory  undertaking,  bat  the  officer  Is  un- 
able to  And  or  get  possession  of  the  propeity 
sought  to  be  recovered,  there  would,  of 
course,  be  no  right  of  action  on  the  undertak- 
ing, for.lt  would  never  have  becmne  opera- 
tive. There  would  be  no  condderatlon  for 
It  Neither  party  would  have  suffered  any 
detriment  or  received  any  advantage  from  it 
But  the  appellant  claims  that  the  coroner's 
receipt  to  the  sheriff  estops  him  and  the  Pct- 
tibone  Ccnnpsny,  for  whom  he  was  acting, 
and  so  these  sureties,  from  showing  eltb«: 
that  the  sheriff  did  not  surrender  to  him,  or 
that  he  did  not  get  possesion  of  the  prop^v 
ty.  and  cites  cases  holding  that  where  one, 
vlth  full  knowledge  of  all  the  fticts,  receipts 
to  an  officer  for  property  levied  upon  by  him, 
he  Is  esttqpped  from  afterwu^s  setting  up 
title  In  himself,  as  ag^nat  the  officer's  title 
by  bis  levy.  It  Is  unnecessary  to  observe 
thai  even  this  rule  has  perhaps  as  often  been 


denied  as  affirmed,  for  this  is  not  such  a 
case,  either  in  fact  or  In  principle.  In  tliat 
case  the  receiptor  simply  represents  the  of- 
ficer. His  possession  is  a  continuation  of  the 
officer's  possession,  and,  uiran  the  same  prin- 
ciple that  a  tenant  ought  not  to  be  allowed 
to  dispute  the  title  of  his  landlord  under 
whom  he  holds,  it  has  been  held,  but  not  al- 
ways, that  the  receiptor  ought  not  to  be  a.\- 
lowed  to  dispute  the  title  of  the  officer  he 
represents  and  under  whom  he  has  under- 
taken to  hold.  In  this  case  the  coroner  gave 
no  such  receipt  He  had  a  writ  against  the 
sheriff  by  which  he  sought  to  take  from  him 
property  alleged  to  be  In  his  possession.  The 
sheriff  never  bad  taken  or  had  po^esslon  to 
fact,  but  claimed  to  hold  the  receipt  of  Brown 
&  Saenger  for  the  same.  The  sheriff  gave 
hioi  an  order  on  Brown  &  Saenger  for  the 
property,  and,  presumably  with  the  under- 
standing  and  expectation  that  the  order  would 
procure  the  property,  gave  him  a  receipt  for 
it  "as  In  the  hands  of  Brown  &  Saenger," 
but  the  order  did  not  procure  the  property. 
Brown  &  Saenger,  for  reasons  which  the 
coroner's  writ  would  not  overcome,  to  wit,  a 
lien  for  the  making  of  the  books,  refused  to 
allow  him  to  take  them.  Suppose  that,  be- 
fore he  gave  the  receipt  the  property  had 
been  taken  from  Brown  &  Saenger  on  a  val- 
id chattel  mortgage,  superior  to  the  sheriff's 
levy,  and  taken  out  of  the  reach  of  his  writ; 
would  the  coroner,  by  force  of  such  receipt, 
be  estopped  from  showing  the  fact  and  held 
to  have  had  a  possesion  which  It  Is  plain  he 
never  did  have?  But  that  was  practically 
what  was  done;  for  Saenger  testifies  that 
they  refused  to  allow  either  the  sheriff  or  the 
coroner  to  take  the  books,  for  they  iiad  a  lien 
on  them  superior  to  the  claim  of  either.  The 
only  element  In  the  case  which  could  be  a 
consideration  for  the  undertaking  waa  tbe  re- 
lease by  the  sheriff  of  his  claimed  levy  on 
the  books,  but  he  bad  no  levy,  unless  the 
Brown  &  Saenger  receipt  so  supplemented 
tbe  notices  which  he  served  as  to  make  and 
prove  It  The  court  finds  In  detail  what  no- 
tices he  did  serve,  and  that  he  never  took  any 
possession  of  the  property,  and  does  not  find 
that  the  same  was  ever  receipted  to  him  t>y 
Brown  &  Saenger  or  anybody  ^se;  and  the 
evidence  itself  leaves  that  question  in  doubt, 
the  sheriff  testifying  that  he  knew  nothing  of 
It  personally,  but  that  his  depu^  who  served 
the  papers  took  a  receipt  from  Brown  & 
Saenger,  and  he  supposed  brought  It  to  hini, 
but  that  he  was  unable  to  find  It.  The  dep- 
uty, although  a  witness,  said  nothing  about 
a  receipt  being  given,  and  Saenger  testified 
that  he  was  quite  positive  that  he  never  gave 
any  m-eipt  Taking  the  whi  le  record  toge'h- 
er,  we  are  of  the  opinion  that  there  was  no 
consideration  for  the  undertaking,  and  that 
these  sureties  are  not  estopped  from  showing 
It  The  Judgment  of  the  circuit  court  Is  af- 
fliTaed.  AU  the  Judges  concur. 
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BBM  et  al.  t.  SHOEMAKER  et  at 

(Sopremr  Oonrt  of  Soatli  DakoU.    Oct  1, 

1895J 

Action  oix  Appial  Bokd  —  Brbach  —  Partiss 
Plaintiff— SuFrioiBNCT  of  Cohplaikt. 

1.  A  complaint  Is  not  demurrable,  on  the 
ffronnd  that  "plaintiffs  have  no  legal  capacity  to 
stie,"  unless  it  showa  on  its  face  tnat  such  plain- 
tiffs are  under  some  legal  diaabilitr  that  would 
prevent  them  from  bringing  an  action  in  their 
own  names. 

2.  In  such  case  the  test  1b,  not  whether  they 
<ran  maintain  action  they  have  brought,  but 
whether  they  are  such  persons  as  bare  a  right 
to  sue  in  their  own  names. 

3.  Under  our  statute  the  undertaking  on 
appeal  to  stay  execution  of  the  judgment  ap- 
pealed from  does  not  run  to  any  named  prom- 
isee.  but.  prima  facie,  the  promisee  la  the  party 
the  execution  of  whose  judgment  is  so  stayed. 

4.  In  an  action  by  heirs,  the  administrator 
refnning  to  bring  the  action,  againBt  the  widow 
of  the  deceased  to  have  adjudged  and  turned  in- 
to the  estate,  as  assets  thereof,  certain  real  es- 
tate and  certain  personal  property  standing  in 
her  name,  and  claimed  by  her,  the  trial  court 
found  and  rendered  judgment  in  favor  of  plain- 
tiffs, adjadging  that  all  such  property,  both 
real  and  perstmal.  belonged  to  and  should  be 
turned  Into  the  estate.  The  defendants  appeal- 
ed, and  gave  the  statutory  undertaking  to  stay 
execution.  Upon  sncb  appeal  this  court  held  ■ 
that  the  judgment  was  right  as  to  the  personal  | 
property,  but  wrong  as  to  the  real  estate,  and, 
reversing  the  Judgment  as  entered,  remanded 
the  case  to  the  circuit  court  with  directions  to 
enter  judgment  io  accordance  with  such  opinion 
and  holding.  BHd,  that  this  was  not  such  an 
absolute  reveraal  ab  dischanred  the  undertaking, 
but  was  In  legal  effect  an  affirmance  In  part  and 
a  reversal  in  part,  and  that  in  an  action  on  such 
undertaking  a  complaint  alleging  these  facts 
was  not  on  that  account  demurrable,  as  not  stat- 
ing a  canse  of  action. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Hutchinson 
county;  E.  G.  Smith,  Judge. 

Action  by  Lottie  E.  Bern  and  others  against 
Emille  Shoemaker  and  another.  Defendants 
bad  Judgment,  and  plaintiffs  appeal.  Re- 
vei-sed. 

Gamble  &  Dillon  and  R.  B.  Tripp,  for  ap- 
pellants.   G.  P.  Harben,  tor  respondents. 

KELLAM,  J.  This  is  an  action  on  an  un- 
dertaking on  appeal  to  this  court.  A  few  ex- 
planatory words  will  help  to  an  understand- 
ing of  the  Bltnatlon.  Appellants,  as  the  heirs 
of  Frank  Bem.  deceased,  formerly  brouffbt 
an  action  In  the  circuit  court.  In  Hutchinson 
county,  against  Emille  Bem,  now  Emllie 
Shoetnak^,  one  of  the  respondents  in  this 
case,  with  whom  was  Impleaded  Fred  Hel- 
ser,  administrator  of  the  estate  of  said  Frank 
Bem,  deceased,  and  now  also  one  of  the  re- 
spondents in  this  case,  for  tbe  purpose  of 
having  certain  propei-ty,  real  and  personal, 
standing  in  the  name  of  and  claimed  by  said 
Emille  Bem,  now  Shoemaker,  adjudged  and 
declared  to  belon;;  to  and  to  be  a  part  of  the 
estate  of  said  Frank  Bem,  deceased.  Helser, 
admintsti*ator,  refusing  to  bring  the  action, 
was  mniie  a  defendant  therein.  Upon  trial 
of  this  action  the  circuit  court  gave  Judg- 
niL-ut  for  the  plaintiffs,  holding  that  all  the 


property,  described  generally  in  the  com- 
plaint,  both  real  and  personal,  was  property 
and  assets  of  the  estate,  and  subject  to  dis- 
tribution as  such,  and  requiring  the  said 
Emllie  Bem  to  surrender  tbe  same  to  the  ad- 
ministrator of  the  estate.  From  this  judg- 
ment defendants  appealed  to  this  court,  and 
to  stay  tbe  execution  of  such  judgment  gave 
the  undertaking  required  by  statute.  This 
undertaking  was  signed  by  the  parties  who 
are  made  defendants  In  this  present  action. 
Upon  the  trial  of  the  appeal  here,  this  coart 
held  that  as  to  the  real  estate  the  Judgment 
of  the  circuit  court  was  wrong,  but  that  as  to 
the  personal  property  it  was  rlghL  The 
opinion,  which  Is  reported  in  4  S.  D.  138,  ^> 
N.  W.  1102,  will  be  more  particularly  noticed 
later.  After  tbe  return  of  the  case  to  the 
circuit  court,  and  tbe  entry  of  a  new  judg- 
ment therein  In  accordance  with  the  opinion 
of  this  court,  tbe  plaintiffs  brought  this  ac- 
tion upon  tbe  undertaking.  To  the  complaint 
In  this  action  upon  such  undertaldng  tbe  de- 
fendants demurred,  and  this  appeal  Is  from 
an  order  of  the  circuit  court  sastalnlng  such 
demurrer.  It  will  be  unnecessary  to  restate 
tbe  allegations  of  the  complaint,  but  its  suffi- 
ciency In  respect  to  the  points  of  attack  will 
be  examined  as  we  notice  the  grounds  of 
the  demurrer  seriatim.  We  shall,  of  course, 
only  notice  the  grounds  argued  by  counsel. 
They  are:  (1)  "The  plaintiffs  have  no  lesgal 
capacity  to  sue;  (2)  the  complaint  fails  to 
state  facts  sufficient  to  constitute  a  cause  of 
action  against  them  or  either  of  them;  and 
(3)  there  Is  a  defect  of  parties  plaintiff,  aa  the 
administrator  of  Frank  Bem  should  be  plain- 
tiff to  recover  assets,"  etc. 

As  to  the  first  ground  little  need  be  said. 
There  is  certainly  nothing  on  the  face  of  the 
complaint  showing  that  these  plaintiffs  were 
under  any  legal  disability  that  would  prevent 
them  from  bringing  an  action  In  court  In 
their  own  names.  Upon  this  ground  of  de- 
murrer the  question  is,  not  whether  the  com- 
plaint shows  the  plaintiffs  entitled  to  main- 
tain the  action  which  they  bring,  but  wheth- 
er the  complaint  shows  that  they  personally 
have  not  legal  capacity  to  sue.  See  Hudson 
V.  Archer,  4  S.  D.  128.  55  N.  W.  1090,  and 
cases  there  cited. 

The  second  ground,  tbe  blBUfilclency  of  the 
oompUiint.  is  entitled  to  more  attention.  It 
is  claimed  that  the  complaint  shows  no  cause 
of  action  In  favor  of  these  plaintiffs  because— 
First,  It  shows  no  breach  of  tbe  undertaking, 
that  Is,  it  does  not  show  that  the  event  or 
contingency  has  ever  occurred  upon  which  on- 
ly the  makers  of  the  undertaking  were  to  be- 
come liable;  and  second,  if  it  did.  tbe  right 
of  action  therecm  would  have  been  In  the  ad- 
ministrator of  the  estate,  and  not  In  tliese 
plaintiffs.  The  complaint,  with  the  exhibits, 
which  by  stipulation  are  to  be  treated  as  a 
part  thereof,  shows  that  theretofore  an  acliiHi 
had  been  commenced  by  these  plaintiffs  as  the 
heirs  of  Bem.  dcoeased.  to  compel  the  defend- 
ant Emllie  Bem,  now  Shoemaktf,  to  make 
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over  .to  the  estate  as  assets  thereof  real  and 
pereonal  property  which  she  b^d  and  claimed 
as  her  own;  that  Fred  Helser,  the  admlnlB' 
trator  of  the  estate,  refused  to  bring  such  ac- 
tion, and  was  for  that  reason  made  a  de- 
fendant therein.  In  that  action  the  plaintiffs 
recovered  Judgment  for  all  they  asked,  the 
trial  conrt  adjudging  that  all  such  property, 
both  real  and  peifaonal,  belonged  to  the  es- 
tate, and  not  to  Emille  Bern.  From  this  Judg- 
lueot  the  defendants,  both  Emllie  Bem  and 
Fred  Helser,  appealed  to  this  court  Upon 
such  appeal,  the  complaint  allies,  these  de- 
fendants, Emllie  Shoemaker,  then  Bem,  Fred 
Helser,  individually  and  not  as  administrator, 
and  Oarl  Medlnus,  gave  an  undertaking  where- 
by they  undertook  that  the  said  Emllie  Bem 
would  pay  all  costs  and  damages  which  might 
be  awarded  against  her  on  said  appeal,  or  a 
dismissal  thereof,  not  exceeding,  etc.,  and  that 
If  said  judgment  or  decree  so  appealed  from,  or 
any  part  thereof,  be  affirmed,  the  said  appel- 
lants would  pay  the  amounts  directed  to  be  paid 
by  said  Judgment,  or  the  part  of  such  amount 
as  to  which  the  said  Judgment  should  be  affirm- 
ed, and  also  tliat  If  said  Judgment  should  be  af- 
firmed In  whole  or  In  pert,  the  appellants 
would  obey  the  order  of  the  conrt  In  the  prem- 
ises. In  consideration  of  the  giving  of  this 
undertaking,  all  proceedings  to  enforce  said 
Judgment  In  favor  of  the  plaintiffs  were  stay- 
ed, to  await  the  determination  of  this  court  on 
said  appeaL  When  the  defendants  "under- 
took," they  promised  and  agreed;  that  la,  their 
nndraisklng  constituted  an  agreement  Who 
were  the  other  parties  to  It?  Respcmdenta  say 
plalntlfTa  are  not  named  in  the  undertaking 
as  obligees  or  promisees.  Neither  are  they  so 
named  In  the  undertaking  for  costs.  But  sup- 
pow  this  appeal  bad  been  dismissed,  or  the 
Judgment  absolutely  affirmed;  would  there  be 
any  doubt  as  to  where  the  right  of  action  on 
the  undertaking  for  costs  would  He?  The 
right  of  action  against  the  promisors  would  be 
In  the  other  party  to  the  promise  or  contract 
In  some  of  the  states  this  security  on  appeal 
either  for  costs  or  for  a  stay  la  in  the  form  of 
a  bond;  In  others.  It  Is  an  undertaking.  By 
some  statutes  the  security  runs  to  the  "adverse 
party";  by  some,  to  the  "opposite  party";  by 
some,  to  the  "respondent"  or  "appellee."  Our 
provision  was  taken  from  Wisconsin,  and 
while  no  promisee  Is  expressly  named.  It  Is 
clear  that  the  purpose  of  the  legislature  was 
to  afford  a  protection  or  benefit  to  the  party 
aj:alnBt  whom  the  appeal  was  taken.  Van- 
dyke V,  Well,  18  Wis.  277;  Northwestern  Mut. 
Ufe  Ins.  Co.  v.  Par*  Hotel  Co.,  37  Wis. 
125.  That  the  adverse  party  or  respondent  Is 
the  other  paity  to  the  undertaking,  or  the  par- 
ty beneficially  Interested  therein,  1b  evident 
from  the  fact  that,  if  be  choose,  he  may  waive 
the  undertaking  altogether.  Gomp.  Lawi,  S 
52ia 

It  Is  very  evident  that  Helser,  the  adminis- 
trator, has  throughout  been  hostile  to  the  claim 
of  plahitiffs  and  friendly  to  that  of  Emllie 
Bem,  and  that  this  was  and  is  a  controversy, 
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not  merely  between  plaintiffs  as  the  hdrs  of 
Bem.  dereased,  and  Emllie,  but  between  the 
former  on  one  side  and  Emllie  and  the  ad- 
ministrator on  the  other.  In  this  contest 
plaintiffs  obtained  Judgment  against  these  de- 
fendants, declaring  certain  rights  In  th^  fa- 
vor. Presumably  they  were  about  to  move 
to  enforce  such  Judgment  Defendants  then 
propose  that,  If  the  execution  of  such  Judg- 
ment against  them  can  be  stayed,  they  will 
give  an  undertaking  that,  If  such  Judgment 
shall  be  affirmed  In  whole  or  In  part,  it  shall 
be  complied  with  to  the  extent  that  It  Is  so  af- 
firmed. The  law  accepted  the  offer,  and  stay- 
ed the  execution.  Prima  fade,  this  agree- 
ment was  between  the  parties  to  that  action, 
—between  those  who  sought  to  enforce  the 
Judgment  and  those  who  sought  to  stay  It,  and 
accomplhthed  the  stay  by  giving  this  under- 
takhig.  But  respondents  say  that  the  plain- 
tiffs, these  appellants,  ore  not  entitled  to  the 
possession  of  this  property,— that,  belonging 
to  the  estate,  it  should  go  Into  the  hands  of 
the  administrator.  That  Is  Just  what  the 
judgment  of  the  circuit  court  said.  Then  the 
respondents,  the  makers  of  this  undertaking, 
agreed  and  undertook  that,  If  the  execution  of 
this  Judgment  should  be  arrested,  it  should  be 
complied  with  If,  and  to  the  extent  that,  this 
court  should  decide  that  It  was  right.  The 
complaint  alleges  that  this  Judgment  was  lu 
part  affirmed  by  this  court,  as  to  which  we 
will  have  more  to  say  further  on,  and  that 
EmiUe  still  refuses  to  comply  with  so  much 
of  such  judgment  as  is  affirmed.  If  these 
facts  are  true,  somebody  has  a  right  of  action 
on  this  undertaking.  The  matter  has  gone  be- 
yond the  mere  question  of  the  right  of  [>osses- 
slon  of  this  property  during  the  administra- 
tion of  the  estate.  Defendants  might  have 
stopped  It  there  by  seeing  that  Emilte  com- 
plied with  the  Judgment,  but  when  she  re- 
fused they  became  liable  on  this  collateral  un- 
dertaking, and  that  liability  Is  prima  facie  to 
the  adverse  party,  the  party  the  execution  of 
whose  Judgment  was  the  consideration  for  the 
giving  of  It  Neither  this  undertaking  nor  the 
right  of  action  upon  it  are  properly  assets  of 
the  estate.  The  results  may  come  to  represent 
assets  which  equitably  ought  to  be  gathered 
into  the  estate  for  administration  and  distribu- 
tion, but.  If  BO,  we  apprehend  the  administra- 
tor will  be  quite  as  active  In  recovering  them 
from  these  plaintiffs  as  from  Emllie  Bom. 
Even  If  we  were  not  satisfied  with  this  view 
of  the  situation,  we  should  be  reluctant  to 
bold  that  this  administrator  Is  required  to 
sue  himself  on  this  undertaking.  In  Eastman 
V.  Wright,  6  Pick.  310,  and  In  Pearson  v.  Nee- 
bit  (N.  C.)  17  Am.  Dec.  569,  It  la  said  that 
such  an  action  at  law  cannot  be  maintained. 
In  JIcElhanon  v.  McBlhanon,  63  111.  457,  It 
was  held  that  this  rule  was  equally  operative, 
although  the  party  appeared  on  one  side  In 
his  personal  and  In  the  other  in  an  official 
character.  Even  if  thia  undertaking  Is  a  Joint 
and  several  one,  so  that  an  action  could  be 
maintained   upon   it   by   the  administrator- 
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nguiust  a  part  only  of  its  makerri.  lenvltig  out 
himself  as  defendant,  It  ought  iM)t  to  l>e  done, 
for  the  security  of  the  undertaking  might  be 
entirely  Inadequate  witliout  hlin. 

ReBpondents  further  contend  that  they 
liave  never  become  liable  on  the  undertaking, 
because  the  Judgment  appealed  from  was 
neither  dismissed  nor  affirnuHl,  In  whole  or 
In  part,  but  was  wholly  luvei-sed.  As  al- 
rwidy  olwerired,  the  action  was  by  the  plniu- 
tiffB  lis  the  heirs  of  Frank  Bern,  deceased, 
to  have  certain  real  and  personal  proiM'ity, 
held  and  claimed  by  Emllfe  Bern,  declared 
to  be  a  part  of  and  to  belong  to  the  estate. 
The  trial  court  decided  that  the  claim  of  the 
plaintlfTs  was  right,  and  covered  all  such 
property  into  the  estate.  The  defendants 
thought  the  judgment  was  wrongi,  and  ongbt 
not  to  be  enforced,  and  gave  the  undertaking 
In  suit  to  stay  such  enforcement  until  tlie 
Judgment  could  be  reviewed  by  this  court. 
The  whole  theory  of  the  undertaking  in  such 
cases  Is  that,  so  far  as  the  judgment  appeal- 
ed from  is  finally  declared  to  be  right,  the 
party  In  whose  favor  It  is  shall  not  suffer 
by  the  stay,  and  that  so  far  as  it  is  found 
to  be  right  It  will  be  complied  with.  The 
undertaking  Itself  and  the  parties  to  It  must 
be  treated  In  good  fattb.  As  said  In  Van- 
dyke V.  Well,  18  Wis,  280,  "we  are  to  con- 
sti-ue  the  undertaking  in  conformity  to  the 
intention  of  the  act  under  which  it  was  made, 
and  with  reference  to  which  the  makers  must 
be  supposed  to  have  executed  and  delivered 
It,  giving  to  both  a  fair  and  liberal  interpre- 
tation to  attain  the  end  in  view."  This  court 
held,  and  In  Its  opinion,  which  is  made  a  part 
of  the  complaint,  said,  "that  the  evidence 
Iiresouted  to  us  by  the  record  Is  sufficient  to 
miKtain  the  findings  of  the  referee  and  the 
Judgment  of  the  court  as  to  the  personal 
property,"  but  tliat  It  was  InsufHcient  to  sus- 
tain  the  Judgment  as  to  the  real  estate,  and 
then  said,  "The  Judgment  is  reversed,  and  the 
case  is  remanded  to  the  circuit  court,  with 
directions  to  cause  to  be  entered  Judmnent 
In  accordance  with  these  conclusions."  The 
question  here  is  not  different  in  substance 
from  what  it  would  have  been  if  there  bad 
tMH.*u  two  actions,  one  on  account  of  the  real 
estate  ami  the  other  on  account  of  the  per- 
soital  prot)erty,  and  the  trial  court  had  given 
Judgment  in  botb  cases  In  favor  of  the  plain- 
tiffs, and  the  defendauts  had  appealed  from 
Imth  judgments,  and  had  ^veu  an  undertak- 
ing in  each.  The  appellate  court  Bustains 
the  Judgment  as  to  the  personal  property, 
and  reverses  as  to  the  real;  and  this  is  prac- 
tically and  really  Just  what  this  court  did  in 
this  action.  In  which  the  clalroH  fur  both  real 
and  iiersonal  property  were  combined.  The 
oUUms  were  treate<1  throughout  oa  distinct 
and  separate  from  t>nt-Ii  other,  and  there 
could  be  no  mixundenittuudiiig  ns  to  its  Judg- 
ment In  respect  to  each.  It  said  the  Judg- 
ment appealed  from  was  riglit  as  to  the  |H>r- 
sonal  pi'oi>erty  ami  wrong  as  to  the  i-eal  proi>- 
erty,  and  liecuutte  it  covered  liulh,  it  reverseil 


It,  with  directions  to  the  trial  court  to  enter 
Judgment  Just  as  It  had  In  i-espect  to  tbe  i>er- 
Boual  property,  bat  for  the  defendants  in  re- 
spect to  the  real  property.  Suppose  this  bad 
been  a  money  Judgment  on  a  promissory 
note,  and  for  error  in  the  computation  of  in- 
terest this  court  had  "reversed"  the  Judg> 
ment,  with  directions  to  the  trial  court  to  en- 
ter a  Judgment  for  fSO  less  than  the  Judg- 
ment appealed  from,  could  it  be  reasonably 
claimed  that  an  undertaking  like  this  was  not 
available  tothe  respondent  because  thiscourt. 
Instead  of  "modifying"  the  Judgment,  as  it 
might  have  done,  "reversed"  It  for  the  sole 
purpose  and  with  specific  directions  that  it 
be  so  modified  In  the  court  below?  In  Butt 
V.  Stinger,  4  Granch,  C.  C.  2o2,  Fed.  Gas.  No. 
2,246,  the  court  held  that  "reversal  for  the 
puriMse  of  giving  a  new  Judgment  for  a  less 
sum,  which  is  accordingly  done,  is  an  affirm- 
auce  In  port,  and  the  bond  covers  the  amount 
so  adjudged."  The  evident  Intent  and  legal 
eCfect  of  tbe  Judgment  In  this  case  waa^to 
affirm  In  part  and  to  reverse  in  part,  as  much 
as  though  it  had  so  recited  In  express  words. 
Botb  tbe  trial  court  and  the  parties  to  the 
action  so  understood  it.  Cor  upon  receipt  of 
tbe  remittitur  they  at  once  proceeded  to  re- 
enter the  same  judgment  as  before  as  to  tbe 
personal  property,  In  respect  to  which  the 
Judgment  appealed  from  had  been  found  to 
be  right.  To  hold  that  this  undertakins  af- 
fords no  security  to  respondent  under  these 
circumstances  would  be  to  sacrifice  the  sub- 
stance to  the  merest  form,  and  that,  too,  with 
no  result  bat  to  relieve  the  makers  of  this 
undertaking  from  a  liability  which  it  was  the 
very  purpose  of  the  law  to  supply,  and 
'which,  with  a  full  knowledge  thereof,  tbey 
voluntarily  tmdertook,  and  by  means  of 
which  they  procured  the  plaintiffs  to  stay  tbe 
execution  of  th^r  Judgment  as  to  the  person- 
al property,  to  which  they  were  legally  enti- 
tled; while  to  hold  the  makers  liable  to  tbe 
extent  to  which  the  Judgment  appealed  from 
was  right  Is  Just  what  the  law  and  tbe  con- 
tract contemplated.  As  said  in  Trent  v. 
Rhomberg,  66  Tex.  253,  18  S.  W.  SIO,  *mie 
principal  Is  not  allowed  to  delay  the  execu- 
tion of  an  erroneous  Judgment  without  ne- 
curlng  the  performance  of  tbe  proper  judg- 
ment to  be  rendered  in  the  court  to  which 
he  apiieals."  In  Krone  v.  Cooper.  43  Art:. 
554,  defendants  appealed  from  a  judgment 
giving  damages  and  sustaining  an  attach- 
ment. The  appellate  court  reversed  as  to 
the  attachment  and  atfirmed  as  to  tbe  per- 
stmal  Judgment.  The  sureties  were  hdd  lia- 
ble on  the  supersedeas  bond  "to  i»ay  that 
part  of  the  Judgiment  which  Is  affirmed." 
Authorities  like  thf»[>  ai-e  numerous,  and  we 
do  not  understand  rosj^Hmdent  to  questhm 
tlicir  corret'tness.  or  that  they  would  be  ap- 
plIeuMe  to  this, ease  If  tbe  judgment  of  this 
court  had  expressly  affirmed  as  to  the  per- 
sonnl  and  reversed  as  to  the  real  pi«|K>rty; 
but  tbe  judgiiicnt  cnnnnt  fairly  be  made  to 
mean  anything  else.    It  rcvorsed  tbe  Judg- 
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luent  because  It  was  too  largo,— tliat  Is,  it 
included  the  real  property,  whicli  It  ougbt 
not  to  have  included,— but  in  the  same  breath 
it  expressly  approved  tlie  Judgment  as  to  the 
personal  property,  and.  Instead  of  entering 
such  Judgment  here,  remanded  the  cast'  with 
fUrections  to  enter  It  tliere.  The  difference 
ttctween  this  Judgment  and  a  judgment  af- 
firming In  part  and  reveisiug  in  part  is  a 
difference  of  words  oulj-,  a  disLlm-tion  with- 
out a  difference.  The  vuhh  of  Thomson  v. 
Chapman,  83  Va.  223,  2  S.  E.  273,  was  much 
like  this  in  one  respect.  It  luvolved  the 
question  whether  the  Judument  and  opinion 
uf  the  appellate  court  should  be  considered 
a  reversal  In  toto,  or  only  a  reversal  in  part 
and  an  atflnnance  In  part.  In  the  conclud- 
iug  paragraph  of  Its  opinion  (Chupmau  r. 
Sheplierd,  24  Grat  3»1),  the  court  said: 
"This  disposes  of  all  the  questions  arising 
upon  the  exceptions.  It  will  be  seen  by 
them  that  none  of  them  are  well  taken  ex- 
(■ept  the  third,  In  relation  to  the  charge  of 
compound  Interest  For  the  error  In  overrul- 
ing that  exception,  this  court  is  reluctantly 
compelled  to  reverse  the  decree  and  to  re- 
mand the  case  for  further  proceedings."  In 
its  decree  the  court  said:  "The  court  is  of 
opinion  that,  under  all  the  circumstance  of 
the  case,  the  estate  of  the  said  Reynolds 
<^hapuan  should  be  charged  with  interest  up- 
on Interest  accrued  only  from  the  date  of  the 
decree  rendered  by  the  said  circuit  court, 
appealed  from;  and  the  court  is  further  of 
opinion  that  there  Is  no  otlier  error  In  the 
said  decree  of  the  said  circuit  court.  ITiere- 
fore  it  Is  detTPed  anil  ordererl  that,  for  the 
error  aforesaid,  the  said  dec-i'ee  of' the  said 
circuit  court,  so  far  as  It  is  Inconsistent  with 
the  foregoing  principle,  be  reversed  and  an- 
nulled, and  In  all  other  respects  be  nfllmieil." 
The  contention  there,  as  here,  was  tliat  the 
Judgment  appealed  from  was  reversed  In 
whole,  but  the  court  said:  "The  plain  com- 
mon-sense  meaning  of  this  language  Is  obvi- 
ous. It  was  Intended  to  express,  and  did 
express  In  teiins  of  clear  legal  Import,  the 
Idea  that  the  decree  below  was  right,  and 
was  affirmed  as  to  evei-ythlnt;  except  the 
charge  of  compound  Interest  for  the  period 
Bpwified.  •  •  •  This  court  could  have,  as 
Is  Its  frequent  practice,  readily  corrp<  tori  nnd 
afflrmed  the  decree.  Bat,  declining  to  be 
Its  commissioner,  the  court  remnnded  the 
case  for  the  correction  to  be  made  In  the 
court  below.  Such,  at  least,  was  the  slmiile 
effect  of  remanding  the  cause." 

We  have  treated  this  question  at  unusual 
length  largely  because  ot  two  cases  cited  by 
respondent  as  teaching  a  doctrine  adverse 
to  the  riews  we  have  expressed.  They  are 
Rothgerber  t.  Wonderly,  66  111.  800,  and 
<:haHe  V.  Rles,  10  Gal.  517.  The  former  Is 
announced  ns  a  majority  opinion,  with  noth- 
ing to  indicate  how  the  court  divided.  It  Is 
noticeable,  however,  that  by  the  statutes  of 
that  state  "the  condition  nf  the  Imnd  sluill 
be  for  the  prosecution  of  such  appeal,  and  the 


pii.vDK-ni  of  the  Judgment,  interest,  damages 
and  costs  In  case  the  Judgment  Is  afflrmed." 
As  this  ease  was  decided  in  1872,  and  the  Ko- 
vlflion  of  1874  gives  this  section  as  having 
t>een  passed  In  1865,  we  take  It  that  this  was 
the  law  under  which  the  undertaking  wns 
drawn,  though  by  the  opinion  it  does  not 
seem  to  have  followed  the  tenns  of  the  law. 
It  makfs  no  provision— In  express  terms,  at 
least,  UH  ours  does— for  an  affirmance  in  part, 
and  for  compliance  with  such  part  of  the 
Judgment  ns  may  be  affirmed.  In  that  case, 
through  a  mere  misprision  of  the  clerk,  th(> 
Judgment  was  entered  for  !Fl,2oO  where  it 
BhoiUd  liave  been  ftt^K).  The  Judgment  was 
for  one  solid  sum  of  $1,250.  The  appellate 
court  reversed  it,  and  directed  the  lower 
court  to  enter  Judgment  for  $tt50,  and  held 
ttiat  there  was  no  breach  of  the  bond  because 
the  Judgment  flpi^alcd  from  was  not  afflrm- 
ed. Whether  the  statute  thus  fixing  the  con- 
dition of  the  bond  had  anything  to  do  with 
the  decision  we  do  not  know;  but  In  that  case 
it  will  be  observed.  In  order  to  correct  the 
error,  an  appeal  from  the  entire  Judgment 
was  necessary.  But  it  was  not  so  In  the  case 
before  us.  The  subject  of  this  Judgment 
was  two  entirely  separate  and  distinct  iteioH. 
the  personal  property  and  the  real  estate. 
The  defendants  ndght  have  appealed  as  in 
one  and  not  as  to  the  other,  but  they  appeal  - 
ed  as  to  both,  and  gave  an  undertaking  thai. 
If  the  Judgment  was  affirmed  as  to  either, 
such  |)art  as  was  so  afflrmed  should  Ik  com- 
plied with.  If  the  Illinois  c-ase  cannot  he 
so  distinguished  from  this,  it  seems  to  us  to 
stick  too  closely  to  the  letter  of  the  contract, 
ignoring  Its  spirit  and  intent  The  California 
I  case  was  decldeil  In  1858,  long  before  the 
adoption  of  the  present  Cotles,  and  we  have 
no  means  of  knowing  what  their  statute  pro- 
vided as  to  the  scope  and  condition  of  the 
bond.  The  opinion  is  very  bri^,  and  simply 
says:  "This  is  an  action  on  an  appeal  bond 
executed  by  defendants,  conditioned  to  pay 
the  Judgment  appealed  from  If  the  same 
should  be  afflrmed  by  the  appellate  court. 
It  appears  from  the  record  that  the  Judg- 
ment appealed  from  was  reversed,  with  di- 
rections to  the  court  below  to  ent^  a  differ- 
ent Judgment.  Consequeutlyr  no  liability  at- 
tachetl  to  defendants  under  the  condition  of 
tlie  bond."  Much  of  what  we  have  said  of 
the  Illinois  case  Is  applicable  to  this.  The 
same  court  has  since  held  that  a  rcvei-sal  as 
to  some,  and  an  affirmance  as  to  other,  ap- 
peltants,  is  an  affirmance  "In  part,"  so  as 
to  make  the  sureties  liable  on  an  undertaking 
under  the  present  law  (Wood  v.  Orford.  fltJ 
Cal.  157);  and  tliis,  we  believe,  is  the  uniform 
holding  in  other  states  under  similar  stat- 
utes. We  believe  this  undertaking,  following 
as  It  does  the  terms  of  the  statute,  should 
be  so  construed  as  to  carry  out  the  purpose 
of  the  statute  and.  presumably,  the  mteunon 
of  the  parties  to  It.  It  was  given  to  secure 
the  performance  of  so  much,  if  any.  of  the 
Judgment  of  the  circuit  court  as  Is  right  and 
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ought  to  be  performed.  Tlie  Judgment  of 
this  cqurt  Is  final  as  to  what  Is  right,  and  it 
does  not  leave  In  doubt  wbat  poi-tlon  of  such 
Judgment  1b  approred,  or,  *ln  other  words, 
affirmed,  and  what  Is  disapproved  and  r» 
reraed.  Ko  part  of  the  judgment  and  no  ques- 
tion In  the  case  was  to  be  re-examined  hj  the 
circuit  i-ourt.  The  Judgment  corered  two  dis- 
tinct subjects,  and  the  legal  effect  of  the  judg- 
ment here  was  to  require  the  trial  court  to  en- 
ter a  Judgment  simply  changing  Its  former 
judgment  as  to  the  real  estate,  but  leavlDg  as 
It  was  Its  judgmrat  as  to  the  parsonal  property. 
That  this  court,  instead  of  making  final  judg- 
ment itself,  as  It  does  not  often  do,  sent  the 
case  back  with  directions  to  the  circuit  court 
to  enter  a  specific,  plainly-indicated  Judgment, 
ought  not.  In  our  opinion,  to  defeat  the  very 
object  and  purpose  of  the  undertaking.  We 
know  nothing  of  the  facts,  but  If  Emille 
Shoemaker  has,  since  the  rendition  of  the 
judgment  appealed  from,  used  up  and  dis- 
sipated the  personal  property  which  the  trial 
court,  by  such  judgment,  and  this  court,  says 
did  then  and  still  does  belong  to  the  estate, 
but  which  Judgment  was  not  then  ^forced 
on  account  of  this  st^,  and  there  is  now  no 
redress  upon  this  nndertaklug,  then  it  has 
served  no  other  purpose  than  the  accomplish- 
ment of  a  great  wrong  to  these  heirs,  and 
as  to  them  has  proved  a  deltuion  and  a  snare. 
We  think  the  demurr^  ought  not  to  have 
been  sustained  on  either  ground,  and  the 
ordw  of  tbe  circuit  court  Is  reversed,  and 
the  cast  remanded.  All  the  judges  concur. 


STATU  T.  TATLOB. 
(Snpreme  Court  of  South  Dakota.    Oct  12, 
3S95.) 

SmiSSLBIIBllT— Wa&T  C0S8TITOTKS— ISDIOTMEHT 

— BrrsoT  or  Brroxeous  Skntenor. 

1.  An  indictment  which  charfres  a  singte  of- 
fense substantiallT  Iti  the  language  of  sabdivi- 
sion  1  of  section  669S  of  the  Complied  Laws  is 
soffident. 

2.  Where  an  indictment  states  that  the  of* 
fense  alleged  therein  was  committed  at  a  speci- 
fied time,  and  at  a  designated  place  within  the 
jnrlsdlctioD  of  the  court,  no  other  time  or  place 
bring  mentioned,  a  anbsequent  averment  of  the 
traversable  fact^  constituting  the  offent^e  char- 
ged to  have  been  committed  "at  the  time  and 
place  aforesaid"  inffidoitly  lays  the  venue 
thereof. 

3.  In  determining  the  legislative  intention, 
Bpedfic  statutory  provisions  relating  to  a  partic- 
ular subject  must  govern  in  respect  to  such  sub- 
ject, as  against  general  provisions  and  those 
which  do  not  by  a  fair  sua  reasonable  interiH«- 
tation  include  the  offense  charged. 

4.  Section  IfiOo  of  the  Compiled  Laws  ex- 
amined, and  hrld  to  be  effectual  for  no  purpose. 

5.  The  state  is  a  "body  politic,"  and  not  an 
association,  society,  or  corporation,  within  the 
meaning  of  section  6T97  of  the  Compiled  Laws. 

6.  A  state  tieasurer  who  has  unlawfully 
appropriated  to  his  own  use  money  belonging 
to  the  state,  which  came  Into  bis  custody  by 
<q)eration  of  law,  is  an  offender  occuK[ing  no 
misition  specified  in  sectiona  6796  or  dTUd  of  the 
Compiled  Iiaws,  nor  one  who  sustains  any  rela- 
tion to  the  property  therein  made  the  subject 
of  embftzzlement. 


7.  Where  thn  judgment  of  a  circuit  court  is 
erroneous  only  in  that  it  imposes  a  longer  term 
of  imprisonment  than  Is  authorized  by  law,  this 
court  may,  upon  writ  of  «Tor,  under  section 
7521  o(  the  Compiled  Laws,  modify  such  judg- 
ment by  striking  therefrom  the  woMs  employed 
in  designating  the  duration  of  Imprisonment, 
and  by  inserting  In  Ueu  thereof  the  maximum 
penal^  allowed  by  law. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Hughes  county;  Lor- 
Ing  E.  Gaffy,  Judge. 

William  Walte*  Taylor,  having  been  con- 
victed of  emliezzloment.  brlupi  error.  Modi- 
fied and  affirmed. 

Homer  &  Stewart,  for  plaintiff  In  error. 
Coe  Z.  Crawford,  Atty.  Oen..  and  John  A. 
Holmes,  State's  Atty..  for  tbe  StatSw 

FULLER,  J.  From  tbe  ncwd  before  us  it 
appears  that  <m  the  IStli  day  ct  August,  1805. 
plaintiff  In  erxor  was  arEOlgned  In  circuit 
court  upon  an  Indictment  returned  by  the 
grand  Juiy  of  Hughes  coun^  on  the  17th 
day  of  Sby  immediately  preceding,  and  at  a 
regulariy  adjourned  term  of  said  court. 
Omitting  formal  aUegaUona,  the  indictment 
Is  as  follows:  "That  WllUam  Walter  Taylor, 
late  of  aald  county,  yeoman,  on  tbe  Stb  day 
of  Janttaiy,  In  the  year  of  otir  Lord  one 
thousand  ^bt  hundred  and  nlnety-flve,  at 
tbe  county  ot  Hughes  and  state  ot  South  Da- 
kota, did  c<»nmlt  the  crime  ot  embeszlement, 
for  that  on  said  day  the  said  William  Wal- 
ter Taylor  bad  in  hla  custody  and  possession 
tbe  cash  sum  ot  three  hundred  and  sixty- 
■even  thousand  and  twenty-three  dollars  and 
elgbty-four  cents,  lawful  mon^  fif  tbe  Unit- 
ed States*  and  of  the  cash  value  of  three 
hundred  and  sixty-seven  thousand  and  twen- 
ty-three dollars  and  dghty-fonr  cents,  which 
said  money  was  then  and  there  the  property 
of  tbe  state  of  South  Dakota,  and  Iiad  there- 
tofore been  collected  by  and  received  by  the 
said  William  Walter  Taylor  aa  the  duly  elect- 
ed, qualified,  and  acting  treasurer  of  said 
state,  and  In  virtue  of  hla  oflbdal  capacity  as 
such  treasurer  for  and  in  behalf  of  said  state 
of  South  Dakota,  aa  pubUc  funds  and  rere- 
nnes  belonging  thereto.  Tbat  at  the  time 
of  collecting  and  recrtving  the  said  money 
for  and  In  behalf  ot  said  state  ot  South  Da- 
kota, as  aforesaid,  the  said  WllUam  Walter 
Taylor  was  In  truth  and  fact  the  duly  elect- 
ed, qualified,  and  acting  treaaorw  of  said 
state  That  on  said  day  tbe  duly  elected, 
qualified,  and  acting  successor  ot  the  aald 
WlUlam  Walter  Taylor,  one  Kirk  6.  Fhll- 
Upa,  who  became  In  truth  and  fact  the  duly 
elected,  qualified,  and  acting  treasurer  of  the 
state  ot  South  Dakota  on  the  said  8tfa  day  of 
January.  18^,  demanded  of  the  said  Wll- 
Uam Walter  Taylor  that  he  pay  over  the 
aforesaid  money  to  him,  tbe  said  Kirk  O. 
Philli[»,  bis  duly  elected,  qualified,  and  act- 
ing successor,  as  aforesaid,  which  the  said 
William  Walter  Taylor  then  and  there 
wrongfully  and  feloniously  neglected  and 
still  neglects  to  do.   And  that;  at  the  time 
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and  place  aforesaid,  the  said  WlUtam  Walter 
Taylor  did  nnlawfully  and  feloniously,  with 
Intent  to  deprive  the  owner  thereof,  frandu- 
lently  appropriate  and  convert  the  aforesaid 
■urn  of  three  hundred  and  sixty-seven  thou- 
sand and  twenty-three  dollars  and  eighty- 
four  cents,  the  property  of  the  state  of  South 
Dakota,  aa  aforesaid,  and  of  the  value  afore- 
said, to  his  own  use,  against  the  peace  and 
dignity  of  the  state  of  South  Dakota."  The 
coui-t  overruled  a  demurrer  to  this  ludlct- 
meut  Interposed  by  the  accused,  In  which  the 
grounds  relied  upon  In  this  conit  are  speci- 
fied as  follows:  "(1)  •  •  •  (2)  That  more 
than  one  offense  Is  charged  la  said  Indict- 
ment; (3)  that  the  facts  stated  do  not  consti- 
tute a  pnbllc  offense."  Upon  a  plea  of  guilty 
as  charged  in  the  Indictment,  the  accused 
was  sentenced  to  a  term  of  five  years  in  the 
penitentiary,  and  this  Judgment  of  convic- 
tion and  the  ruUng  of  the  court  upon  the  de- 
murrer are  bere  presented  by  a  writ  of  mor 
for  OUT  examination  and  review. 

As  everything  required  to  bring  the  crime 
charged  within  the  statute  by  which  the  of- 
fense is  created  must  be  averred  In  the  In- 
dictment, a  stndlona  and  careful  examination 
of  certain  sections  of  the  Compiled  Laws,  to 
which  onr  attention  is  directed  by  the  argu- 
ment and  brleft  of  counsel,  will  be  essential 
to  a  proper  consideration  of  the  Indictment 
as  to  its  Huffieiency,  as  well  as  to  a  deter- 
mination of  other  Important  questions  to 
which  the  assignments  of  error  relate.  "Em- 
bezzlement is  the  fraudident  appropriation  of 
property  by  a  person  to  whom  it  has  been 
entrusted."  Gomp.  Laws,  1 0796.  Omitting, 
for  the  sake  of  brevity,  portions  having  no 
application  to  this  case,  section  1606  is  as  fal- 
lows: "If  any  county  treasurer  or  other  of- 
ficer or  person  charged  with  the  collection, 
receipt,  safe-keying,  transfer  or  disburse- 
ment of  the  put>llc  money  or  any  part  there- 
of, belonging  to  the  state  or  any  county, 
precinct,  dUtrlct,  dty,  town  or  school  dis- 
trict in  this  state,  shall  ctmvert  to  his  own 
use,  •  •  •  every  such  act  shall  be  deemed 
and  held  In  law  to  be  an  embezzlement  of 
so  much'of  raid  money  or  other  property,  as 
aforesaid,  as  shall  be  thus  converted,"  etc. 
The  section  further  provides  that  upon  con- 
viction such  oOcer  shall  be  sentenced  to  Im- 
prisonment in  the  penitentiary  for  a  term  of 
not  more  than  twenty-one  years  nor  less  than 
(me  year,  according  to  tho  magnitude  of  the 
embezzlemeut,  and  also  to  pay  a  fine  equal 
to  double  the  amount  of  money  or  other 
propert}'  so  embezzled.  It  will  be  noticed 
that  the  fffOTlslon  mentions  no  property  oth- 
er than  money  which  might  be  embezzled 
in  any  event,  and  that  the  section  entirely 
falls  to  specify,  state,  or  enumerate  what  or 
whose  property,  money,  or  thing  Is  intetidcd 
to  be  made  the  subject  of  embe:^lemont.  Hy 
thus  omitting  this  essential  constituent  and 
snbstantive  element,  the  attempt  of  the  legis- 
lature to  enact  a  law  by  wbldi  an  offlcpv 
nf  this  state  to  whom  has  Imyn  rouimltlHl 


the  custody  of  public  moneys  and  property 
may  be  punished  for  the  embezzlement  there- 
of, according  to  the  magnitude  of  the  offense, 
comes  to  naught,  and  is  effectual  for  no  pur- 
pose. To  further  exemplify,  we  take  from 
section  6712  of  the  Consolidated  Statutes  of 
Nebraska,  of  which  onr  enactment  appears 
to  be  a  defective  copy,  and  Insert  In  the  space 
Indicated  hy  stars  in  the  above  qnotatim, 
from  section  the  following,  which  Is 

omitted  therefrom:  "Any  portion  of  the  pub- 
lic money,  or  ai^  other  funds,  property, 
bonds,  securities,  assets,  or  effects  of  any 
kind,  received,  controlled  or  held  by  him 
for  safe-keeping,  transfer  or  disbursement 
or  in  any  other  way  or  manner,  or  for  any 
other  purposeL"  A  cursory  reading  of  our 
statute,  without  ai^  attempt  at  a  dose  analy- 
sis, exhibits  at  once  the  important  fact  that 
the  rery  subject  of  the  embezzlement  is, 
perchance  through  ovtfslght  or  Inadvertaice, 
entirely  and  conspicuously  omitted;  thus 
leaving  absolutely  nothing  for  the  act  nam- 
ed '^Bmbezzlement"  to  opemte  upiHi.  Mani- 
festly, tiien,  section  1666  Is  in  form  but  a 
skeleton,  in  substance  Inanimate,  and  ob 
Bcurely  syulchered  in  the  Political  Code, 
apart  from  its  kindred. 

Bmbezslement  bdng  a  crime  wholly  cre- 
ated by  statute,  the  facts  stated  In  the  indict- 
ment, considered  In  the  light  of  the  statutory 
provisions  and  deflnltionsi  rather  than  by 
what  the  pleader  has  informally  chosen  to 
chOiacterlze  the  "offense,"  must  dominate  In 
determining  the  sufficiency  of  the  allegations 
therein  contained  to  state  a  public  offense. 
From  a  careful  examination  of  all  our  statu- 
tory «actments  relating  to  the  subject  be- 
ing considered,  the  writer  is  unable  to  con- 
ceive a  case  of  «nbesslemeat  that  could  not 
be  brought  directly  within  some  ample  statu- 
tory provMon  had  section  1665,  like  the  N<^ 
braska  law,  beat  r«idered  (qwratlve  and  ef- 
fp4;tua1. 

The  remaining  sectiims  of  the  Compiled 
Laws  upon  which  connsd  for  the  state  meas- 
urably rely  to  sustain  the  indictment  and 
<-onvlctlon  thereimder  are  as  follows:  Sec- 
tion 6707:  Tf  any  pemon,  being  an  officer, 
dinvtor,  trustee,  clerk,  cervaut  or  agent  oi 
any  association,  sodety  or  corporation,  pub- 
lic or  private,  fraudulently  aj^rc^riatea  to 
any  use  or  purpose  not  In  the  due  and  lawful 
execution  of  his  trust,  any  property  which 
he  has  in  his  possession  or  under  his  c<Hitrol 
In  virtue  of  his  trust,  or  secretes  it  with  a 
frandnlent  intent  to  appropriate  it  to  such 
use  or  purjHise,  he  Is  guilty  of  embezzle- 
ment" Sectitm  OTOD:  **If  any  person  behig  a 
trustee,  banker,  merchant,  broker,  attorney, 
ugent  assignee  In  trust  executor,  adminis- 
trator or  collector,  or  being  othmrise  In- 
trusted with  or  having  in  his  control  prop- 
erty for  the  use  of  any  other  person,  or  for 
any  public  <x  benevolent  purpose,  fraudu- 
lently api»ropriatc8  It  to  any  use  or  purpose 
not  In  tlie  dup  and  lawful  execution  of  his 
trust,  or  secretes  it  with  fraudulent  int«it  to 
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appropriate  It  to  such  use  or  purimse.  he  Is 
guilty  of  embezzlement."  Section  0807: 
"Every  person  guilty  ot  embezzlement  Is 
punishable  In  the  manna*  prescribed  for  fe- 
loutoiialy  stealing  proiierty  of  the  Talue  of 
that  embezzled,  •  •  •"—which  is,  in  ea*e 
the  property  Is  taken  from  the  person  of  an- 
other or  exceeds  $'20  In  value,  by  Imprison- 
ment  In  tho  pcuitontlaiT  act  exceeding  five 
yenrw.     Sectlous  *i783,  0784. 

As  tlio  fapat'ity  In  which  the  pr(»perty  was 
received  ur  cauic  Into  the  potnes^ilon  or  un- 
der the  conti'ol  of  one  who  has  embezzled 
(he  same  becomes  vitally  imponant  In  fixing 
his  status  or  relation  to  the  offense  under 
the  statute,  and  must  be  distinctly  averred 
and  ^^>Ted,  we  are  called  upon  to  determine 
whether  a  state  treasnrer  who  has  appro- 
priated to  his  own  use  money  belonging  to 
the  state  may  be  brought  within  the  iwr- 
vlew  of  either  provision  of  any  of  the  above- 
quoted  sections  of  the  statute.  The  property 
which  wec'tion  6797  makes  the  subject  of  em- 
beMlement  Is  that  of  an  "association,  society 
or  cori>oration,  public  or  private,"  and  the 
[lorson  by  whom  the  offense  may  be  commit- 
ted muRt  be  either  "an  officer,  director,  trus- 
tee, clerk,  servant  or  agent"  thereof.  In  Its 
ordlilary  acceptation,  and  as  used  In  statutes, 
the  word  "association"  means  "a  body  of 
poreons  invested  with  some,  yet  not  full,  eor- 
|M>i-ato  rights  and  powers;  as,  a  joint-stock 
iiNSociatlon,  a  building  and  loan  association.'' 
Aud.  I^w  Diet.  85.  "A  society  Is  a  num- 
Iwr  of  persons  united  together  by  mutual 
tDiiscnt,  in  order  to  deliberate,  determine, 
and  act  Jointly  for  some  common  purpose." 
2  Bouv.  I^aw  Diet.  529.  Private  corporations 
are  defined  by  statute  to  be  those  "formea 
for  the  purpose  of  religion,  benevolence,  edu- 
cation, art,  literature  or  pn^t."  Comp. 
Ijaws,  8  2890.  "Public  corporations  are  form- 
ed or  oi-gaiUzed  for  the  government  of  a 
jMirtlon  of  the  state.  Such  corporations  are 
regulate<1  by  the  Political  Code,  or  by  local 
statute."  Id.  §  2895.  Clearly,  the  accused 
was  not  acting  in  any  capacity  mentioned 
In  sprtlon  6797;  and  that  the  state  of  South 
Makota  was  not  "formed  or  organized  for  the 
government  of  a  portion  of  tlie  state"  Is  a 
fact  too  obvious  to  merit  any  discussion. 
"A  state  is  a  body  politic;  the  whole  bodj- 
of  ijeople  who  are  united  under  one  govern- 
ment, wliatever  may  be  the  form  of  the  gov- 
enmient;  a  nation."  Webat  Int.  Diet  p. 
14(»5.  "A  body  pollUc.  The  sectioo  of  ter- 
ritory occupied  by  a  state,  as  the  state  of 
Pennsylvania;  one  of  the  commonwealths 
which  form  the  United  States  of  America." 
2  Bouv.  Law  Diet  542.  "A  state  Is  a  body 
politic,  or  society  of  men,  united  together  for 
the  purpose  of  promoting  their  mutual  safety 
and  advantage  by  the  joint  efforts  of  their 
combined  strength."  23  Am.  &  Eng.  Enc. 
Law.  72.  The  term  "corporation,"  used  in 
our  statutes,  never  includes  the  state,  as  sec- 
tions 4731  and  4732  negative  the  Idea,  and 
provide  that  "words  used  In  any  statute  are 


I  to  be  understood  In  their  ordinary  sense," 
'  and,  "wherever  the  meaning  of  a  word  or 
i  phrase  is  defined  In  any  statute,  such  defi- 
;  nltlou  Is  applicable  to  the  same  word  or 
I  phrase  wherever  It  occurs,  except  where  a 
'  contrary  Intention  plainly  appears."  "The 
'  word  'state,'  wb^  applied  to  the  different 
parts  of  the  United  States,  Includes  the  Dis- 
trict of  Columbia  and  the  territories."  Comp. 
T^ws,  S  48U7.  It  has  thus  been  seen  that  the 
legislature  has  In  express  terms  defined  the 
.  ^ords  "corporation"  and  "state,"  and  has  de- 
I  clared  that  the  statutory  definition  la  appli- 
cable to  the  same  words  wherever  they  occur 
In  the  statute,  except  wbere  a  contrary  in- 
tention clearly  appears,  and  such  deflnltlms 
therefore  must  be  accepted  as  conclusive. 
Concerning  sections  1  and  2  of  chapter  23 
I  of  the  General  Statutes  of  Kansas,  being 
I  the  same  as  our  2894  and  28ttS.  the  eminent 
j  and  renowned  Judge  Brewer,  In  discussing 
!  the  Identical  proposition,  said:    "There  can 
I  be  no  pretense  that  the  state  Is  Included 
I  wltblu  the  second  class.   In  no  sense  la  It 
:  a  private  cwporatlon,  neither  does  It  come 
i  within  the  definition  of  the  first  class.  *The 
governnient  of  a  portion  of  the  state'  is 
'  the  language.    Now,  the  greater  may  some- 
times Include  the  less,  but  never  the  less  the 
greater.    An  organization  whose  object  Is 
the  government  of  the  state  as  a  whole  is 
I  not  Included  within  a  term  which  Is  limited 
to  those  organizations  whose  object  is  the 
j  government  of  only  a  portion  of  the  state. 
I  In  other  w<»d8,  the  legislature  has  expressly 
I  said  that  in  utAng  the  term  'public  corpora- 
j  tlon'  it  means  only  those  limited  and  local 
I  organizations,  such  aa  counties,  dtles,  etC, 
to  which  It  Intrusts  the  government  of  por- 
I  tlons  of  the  state.    With  such  an  express 
afiirmation  of  its  Intent  In  the  use  of  the 
I  term,  it  would  be  simply  an  usurpation  of 
I  the  courts  to  hold  that  the  term  includes 
something  more.     Supporting  this  oooclu- 
]  sion,  if  it  needs  any  support  It  hiay  be  re- 
marked that  the  same  legislature  made  pro- 
vision for  the  punishment  of  any  embezzle- 
ment of  the  state  treasurer,  defining  the  of- 
fense and  imposing  a  penalty  therefor." 
State  V.  Bancroft,  22  Kan.  203.    The  last 
I  observation  of  Judge  %«wtf  above  quote<i 
applies  with  manifold  fcwce  to  sections  6797 
and  0799. 

Regardful  of  the  fact  that  some  treosniier 
of  this  state  might  prove  to  be  an  unworthy 
and  dishonest  custodian  of  its  money  and 
other  property,  and  in  anticipation  of  the  va- 
rious methods  and  devices  which  might  be 
employed  and  resorted  to  by  such  official,  the 
legislature  by  the  enactment  of  section  1665. 
having  always  In  view  the  existence  and 
scope  of  sections  6797-6799,  undertook  to  en- 
act a  law  rightfully  denominated  "embezzle- 
ment" and  which.  If  effectual,  would  cover 
the  case  before  us,  and  Justify  a  sentence  of 
imprlKOument  in  the  penitentiary  at  hard  la- 
Imr.  for  a  term  of  21  years,  and  a  fine  of 
97;U,tNiti,  ojieratlng  as  a  Judgment  at  law  In 
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favor  of  the  state  and  against  the  nccused. 
According  to  a  canon  of  cuusti'iu'tion  to  the 
bench  aud  bar  well  knowa  aud  understood, 
Hpecltic  statutory  or  constitutional  provisions 
relating  to  a  particular  ^subject,  passed  or 
adopted  contemporaneously  or  otherwise, 
Kovern  iu  respect  to  such  subject  as  against 
Koueral  proTislous,  even  though  coutaiued  iu 
the  same  act  or  proTlsion.  Hxith.  St.  Couxt. 
p.  213.  Although  there  is  api>areutly  no  con- 
OJct  between  any  of  the  sectittus  of  our  stat- 
ute under  consideration,  the  foregoing  rule  Is 
serviceable  In  determining  the  legislative  In- 
tention as  expressed  in  tlie  various  sections 
defining  and  describing  the  crime  of  embez- 
Klement,  and  in  this  respect  all  that  has  been 
said  coDcemlng  section  6797  applies  with 
equal  force  to  section  6T99. 

Plaintiff  In  error  was  In  fact,  and  is  in  the 
Indictment  denominated,  the  duly  elected, 
qnalltled,  and  acting  treasurer  of  the  state  of 
South  Dakota,  having  in  his  custody  the 
moneys  belonging  to  the  state;  not  as  a 
trustee,  banker,  merchant,  broker,  attorney, 
agent,  assignee  In  trust,  executor,  adminis- 
trator, or  collector,  nor  In  the  capacity  or  a 
private  person,  but  in  the  public  capacity  of 
a  component  part  of  a  sovereign  state.  Into 
the  treasury  of  which  the  mouey  had  come 
by  oponition  of  law.  Sir.  Mecheui,  in  his  ex- 
cellent treatise,  defines  a  public  otHce  aud 
officer  as  follows:  "A  public  office  ie  the 
ligbt,  authority,  and  duty,  created  aud  con- 
ferrt!d  by  law,  by  which,  for  a  given  period, 
either  fixed  by  law  or  enduring  at  the  pleas- 
ure of  the  creating  power,  an  iudlvldual  Is 
inveHted  with  some  portion  of  the  sovereign 
functions  of  the  government,  to  be  exercised 
by  him  for  the  benefit  of  the  public.  The  In- 
dividual so  Invested  is  a  public  officer."  The 
funds  fraudulently  appropriated  by  the  ac- 
cused came  into  a  department  of  this  state. 
Tbe  law  had  not  intrusted  to  him  the  con- 
trol thereof  for  any  purpose,  private,  public, 
or  benevolent;  as,  In  the  ordinary  sense  of 
tbe  term,  the  word  Is  synonymous  with  "man-  I 
agement,"  "regulate,"  and  "direct"  By  the 
act  of  controlling,  managing,  regulating,  and 
dir^tlDg  the  funds  of  the  state,  the  crime 
was  committed.  A  state  treasurer  is,  by  vir- 
tue of  his  office,  a  custodian  of  the  revenues 
belonging  to  the  state;  and  a  "custodian," 
in  the  ordinary  sense  of  the  word,  is  one 
whose  duty  it  is  to  watch,  guard,  and  ac- 
count for  that  which  is  committed  to  his  cus- 
tody. By  placing  upon  section  6799  a  con- 
struction broad  enough  to  include  the  present 
case,  we  would  be  forced  to  say.  In  effect, 
that  no  case  of  embezzl^ent  can  be  imagin- 
ed or  charged  in  an  indictment  to  which  Its 
provisions  do  not  apply  with  equal  or  greater 
force,  and  that  all  other  legislation  upon  the 
subject  Is  but  the  Idle  and  useless  act  of  the 
lawmaltlng  power.  It  cannot  be  said  that  a 
legislature.  In  statutory  enactments  specific- 
ally describing  every  species  of  property,  oth- 
er tlian  the  revenues  of  the  state,  which 
eulght  become  tbe  subject  of  emliegizleraent, 


and  enumerating  the  various  n-lations  of 
l>ursons  thereto,  and  describiug  tbe  particu- 
lar acts  constituting  the  offense,  and  fixing 
five  years  as  the  maximum  penalty  therefor, 
ever  Intended  to  include  incidentally,  with- 
out name  or  description,  tbe  chief  financial 
officer  of  the  state,  for  the  offenses  of  whom, 
it  was  thought,  ample  statutory  provisions 
already  existed.  Mr.  Bishop,  in  his  work 
on  Statutory  Crimes,  at  pkge  190,  says:  "A 
penal  statute  cannot  be  extended  by  implica- 
tion or  construction  to  cases  within  tbe  mis- 
chief, if  they  are  not  at  the  same  time  with- 
in the  terms  of  tbe  act,  fairly  and  reasonably 
Inteipreted."  Again,  at  page  231:  "If  the 
thing  done  is  not  within  tbe  Intention  of  the 
lawmakers,  it  is  not  within  the  law,  though 
withlu  the  letter."  Page  232:  "The  doctrine 
is  commonly  stated  in  terms  somewhat  nar- 
rower than  the  above;  namely,  that  the  acts 
to  be  punished  must  come,  not  only  within 
the  words  of  tbe  statute,  but  within  Its  rea- 
son and  spirit,  and  tbe  misclilef  it  was  in- 
tended to  remedy." 

We  conclude,  therefore,  that  the  Indictment 
describes  no  offender  occupying  either  posi- 
tion specified  in  section  6797  or  C799,  or  one 
who  sustains  the  alleged  or  any  relation  to 
the  pro)>ei-tj)'  named  therein,  aud  that  the 
offense  (.>hni-ge<l  comes  withlu  no  provision 
of  the  chapter  of  the  Penal  Code  in  which 
such  sections  are  found.  Not  to  the  pleader 
nor  to  the  courts,  but  to  tbe  legislature.  Is 
delegated  the  power  to  name  and  define  stat- 
utory crimes,  to  fix  the  penalty,  and  specify 
what  particular  acts  In  the  nature  of  breaches 
of  trust  constitute  a  felcoiy,  statutory  larceny, 
or  the  crime  of  emliezizlcment. 

In  addition  to  section  1665,  which,  al- 
though fatally  defective,  was  designed  to 
specify  the  particular  acts  of  a  statetreasurw 
which  were  declared  to  constitute  the  crime 
of  embesEzlement.  tbe  legislature  has,  under 
the  title  "Crimes  against  the  Revenue  and 
Property  of  the  State."  in  sectl<m  6688  of 
1  the  Compiled  I-aws,  provided  that  "every 
public  officer,  and  every  deputy  or  clerk  of 
any  such  officer,  and  every  other  person  re- 
ceiving any  moneys  on  behalf  of  or  for  ac- 
count of  this  state,  or  of  any  department  of 
the  government  of  this  state,  or  of  any  bu- 
reau or  fund  created  by  law,  and  in  which 
this  state,  or  the  people  thereof,  are  directly 
or  indirectly  interested,  who  either  (1)  ap- 
propriates to  his  own  use,  or  to  the  use  of 
any  person  not  entitled  thereto,  without  au- 
thority of  law,  any  money  received  by  him 
as  such  officer,  clerk  or  deputy,  or  otherwise, 
on  behalf  of  this  state,  or  the  people  there- 
of, or  in  which  they  are  Interested;  or  (2) 
knowingly  keeps  any  false  account,  or  makes 
any  false  entry  or  erasure  in  any  account  of 
or  relating  to  any  moneys  so  received  by 
him,  on  behalf  of  the  state,  or  the  said  peo- 
ple, or  in  which  they  are  Interested;  or  (3) 
fraudulently  alters,  falsUles.  conceals,  de- 
stroys or  obliterates  any  such  account;  or 
(4)  wllfull}'  omits  or  refum's  to  pay  over  to 
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this  state,  or  Its  officer  or  agent  authorized 
by  law  to  receive  the  eame,  aJiy  money  re- 
ceived by  him  under  any  duty  imposed  by 
the  law  so  to  pay  over  the  same.  Is  ^llty  of 
a  felony."  It  will  be  observed  that  the  word 
"fraudulently"  Is  not  used  In  subdlrlslcHi  1 
of  the  section  above  quoted,  and,  that  to 
constitute  the  offense  of  embezzlement  un- 
der the  statutory  definition,  property  must 
be  fraudulently  appropriated.  Comp.  Laws, 
I  6796.  Again,  in  the  same  CMinectlon:  "Up* 
on  any  indictment  for  embezzlement.  It  is  a 
sufficient  defense  that  the  property  was  ap- 
propriated openly  and  avowedly,  and  under 
a  claim  of  title  preferred  In  good  faith,  even 
though  such  claim  is  untenable."  Id.  S  6804. 
Where  the  gist  of  the  offense  is  the  Intent 
to  defraud,  an  indictment  from  which  the 
word  "fraudulently"  was  omitted  lias  been 
held  to  be  Insufflclent,  although  the  pleader 
used  in  Its  stead  the  words  "willfully  aud 
feloniously."  Blsh.  St.  Crimes.  404.  Id  the 
discussion  of  crimes  purely  statutory,  Mr. 
Bishop,  In  his  work  upon  that  subject,  at 
page  1022,  says:  "Wbere  the  statute  is  si- 
lent as  to  the  defendant's  Intent  or  knowl- 
edge, the  indictment  need  not  allege  or  the 
government's  evidence  show  that  be  knew 
the  fact.  His  being  misled  concerning  It  Is 
matter  for  bim  to  set  up  In  defense  and 
prove."  Presumably,  the  legislature,  believ- 
ing section  1065  to  be  a  valid  law,  passed 
section  60!iS  with  full  knowledge  of  the  ex- 
istence and  scope  of  all  the  provisions  de- 
scribing offenses  denominated  "embezzle- 
ment"; and  the  omission  of  the  word  "fraud- 
ulently" from  subdivision  1  thereof,  and  the 
declaration  that  he  who  violates  any  of  Its 
provisions  "Is  guilty  of  a  felony,"  manifest 
an  intention  to  enact  a  law  covering  offenses 
similar  in  some  respects,  though  considered 
lees  flagrant  in  their  character  than  the 
crimes  for  which  ample  provision  was  pre- 
sumed to  exist. 

As  already  intimated,  the  embarrassment 
and  whole  difficulty  of  the  situation  grows 
out  of  the  faOure  of  section  1665.  If  that 
section  could  have  been  held  good,  It  is 
probable  that  no  state's  attorney  would  ever 
have  thought  of  bringing  this  prosecution 
under  any  other  provision  of  the  law,  for, 
of  the  whole  body  of  the  penal  laws  of  the 
state.  It  Is  that  very  section  which  attempts 
to  particularly  describe,  and  to  provide  the 
punishment  for,  the  very  offense  charged 
against  plaintiff  in  error.  That  section  be- 
ing plainly  abortive,  the  state  was  compelled 
to  explore  the  whole  field  of  penal  statutes 
relating  to  offenses  of  the  same  family  for 
some  statute  which,  though  not  like  section 
1665,  framed  with  particular  reference  to 
this  offense  or  specifically  designed  to  reach 
it,  might  in  general  terms  be  construed  to 
include  It  The  legislature  has  deliberately 
undertaken,  by  speclflc  and  particular  enact- 
ments, to  punish  every  misappropriation  of 
public  moneys  by  a  public  offlcer^Flrat,  by 
said  section  1605,  directed  against  fraudn- 


I  lent  appropriations;  and,  second,  by  section 
:  0608,  directed  against  wrongful  and  Illegal 
appropriations,  but  which  may  not  be  delib- 
erately fraudulent  The  statute  directed 
against  and  punlslilng  such  fraudulent  ap- 
propriations being  a  failure,  the  state  may 
and  must  there  being  no  other  statute  cov- 
ering the  case,  resort  to  the  second  statute 
^section  6608),  directed  against  mlsapproprla- 
ttons  generally,  for  a  fraudulent  apprt^rla- 
tlon  Includes  an  Illegal  appropriation. 
Counsel's  contention  that  the  facts  stated 
;  In  the  indictment  do  not  constitute  a  public 
offense  nnder  any  provision  of  section  669S 
Is  untenable,  and  cannot  prevail.  The  in- 
dictment states,  In  effect,  that,  at  the  time 
and  place  the  offense  was  committed,  the 
accused  was.  In  truth  and  in  fact,  the  dnly 
elected,  qualified,  and  acting  treasurer  ot 
this  state;  that  in  his  official  capacity  he  re- 
ceived and  had  In  his  custody  the  money  de~ 
scribed  therein  belonging  to  the  state;  and 
that  he  did  then  and  there  unlawfully  and 
fraudulently  appropriate  the  same  to  his  own 
use.  The  adverb  "unlawfully,"  used  in  tbe 
Indictment,  Is  equivalent  to,  synonymoas 
with,  and  fully  takes  the  place  of,  the  ad- 
verbial phrase  "without  authority  of  law," 
employed  in  subdivision  1  ot  section  6098; 
and,  by  eliminating  or  disregarding  surplus- 
age. It  Is  plain  to  be  seen  that  the  indict- 
ment states  substantially.  In  the  language  of 
said  statute,  an  offense  described  therein, 
and  sufficiently  lays  the  venue  thereof,  mie 
fraudulent  appropriation  constituting  the  of- 
fense Is  charged  to  have  been  committed  "at 
the  time  and  place  aforesaid."  This  can  on- 
ly refer  to  the  8th  day  of  January,  1895,  as 
tbe  time,  and  the  county  of  Hughes  and 
state  of  South  Dakota  as  the  place,  as  these 
are  the  only  time  and  place  mentioned  in  the 
indictment.  We  conclude,  therefwe,  that  the 
Indictment  substantially  meets  the  require- 
ments of  sections  7242  and  7249  of  the  Com- 
piled Laws. 

Again,  upon  the  theory  that  everything  nec- 
essary to  bring  tbe  case  within  subdivision  1 
of  section  6698  has  been  averred.  It  Is  urged 
by  counsel  for  the  accused  that  the  demurrer 
should  have  been  sustained,  upon  the  ground 
that  the  indictment  charges  more  than  one 
offense  under  the  statute;  namely,  the  addi- 
tional offense  described  In  subdivision  4  of 
the  section  under  consideration.  In  order  to 
state  that  offense,  the  Indictment  must  sub- 
stantially allege  a  willful  omission  or  refusal 
to  pay  the  money  over  to  the  state,  or  Its 
officer  or  agent  authorized  by  law  to  receive 
the  same.  The  substance  of  the  averment 
is  that  on  the  Sth  day  of  January,  1895,  the 
duly  elected,  qualified,  and  acting  successor 
of  the  accused,  one  Kirk  G.  Phillips,  who  be- 
came !n  truth  and  fact  the  dtily  elected, 
qualified,  and  acting  treasurer  of  the  state  of 
South  Dakota,  demanded  of  the  accused  that 
he  pay  over  to  him  the  aforesaid  money, 
which  the  accused  then  and  there  wrong- 
fully and  feloniously  neglected  and  stUl  oeg- 
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lects  to  do.  TblB  aTerment  Is  defective.  In 
that  it  neltber  expressly  states  nor  necessa- 
rily shows  that  either  the  demand  or  the  re- 
fnsal  oecnrred  at  a  time  when  Pbllltpa,  the 
incomlug  treasurer,  had  a  right  to  make  such 
demand,  or  plaintiff  in  error,  the  outgoing 
treasurer,  was  under  obligation  to  comply 
therewith.  It  simply  states'tbat  the  demand 
and  refusal  occurred  on  the  8th  day  of  Jan- 
nary,  1806,  wlthont  alleging  that  it  so  oc- 
curred after  12  o'clock  m,  of  that  day,  when 
plaintiff  In  error  ceased  to  be,  and  Mr.  Phil' 
lips  hocame,  treasurer  of  the  state.  Although 
the  demand  may  hare  been  made  upon  that 
day,  as  alleged  in  the  indictment,  yet,  If  it 
were  made  before  12  o'clock  m.,  plaintiff  in 
error  could  not  lawfully  have  complied  there- 
with, and  would  not  therefore  have  been 
guilty  of  willfully  omitting  or  refusing  to 
pay  over  the  money  to  one  "authorised  by 
law  to  receive  the  same."  We  are  therefore 
of  the  opinion  that  the  indictment  states  no 
offense  tmder  subdivision  4  of  section  G698, 
and  consequently  is  not  obnoxious  to  the  ob- 
jection of  duplicity,  in  that  It  states  an  of- 
fense under  subdivision  1  and  also  under  auth 
division  4  of  said  section. 

No  offense  being  stated  under  subdivision 
4,  It  is  unnecessary  to  discuss  the  further  ob- 
jection that  the  Indictment  falls  to  state  that 
a  demand  upon  and  a  refusal  by  plaintiff  In 
error  was  made  or  took  place  within  the  Ju- 
risdiction of  the  court 

Prom  the  views  above  expressed,  it  inevi- 
tably follows  that  plaintiff  In  error  was  not 
and  could  not  be  legally  sentenced  under  ei- 
ther sections  1665,  6797,  or  6790,  but  that  he 
might  be  and  should  have  been  sentenced 
under  section  and  that  the  punishment 
l>y  imprisonment  for  an  offense  under  that 
section  Is  limited  by  section  6212  of  the  Com- 
piled I^aws  to  a  term  of  two  years  in  tbe 
penitentiary.  The  sentence  for  five  years, 
being  erroneous  as  to  the  exccRS.  must  by 
this  court  be  corrected. 

Counsel  for  plaintiff  In  error,  with  apparent 
confidence,  persistently  Insist  that,  as  the 
sentence  exceeds  the  maximum  statutory 
twm  by  three  years,  the  Judgment  of  convic- 
tion rendered  by  the  trial  court  is  absolutely 
and  in  toto  null  and  void,  and  that  the  pris- 
oner must  therefore  be  discharged.  Sub- 
fitniitlally  all  the  authorities  relied  upon  to 
Mnp[>urt  counsel's  position  were  presented  to 
and  considered  by  this  court  at  the  bearing 
on  hal)eas  corpus.  In  re  Taylor,  64  N.  W. 
2!S3.  We  then  declined  to  follow  text  writ- 
ers and  adjudicated  cases  to  the  extent  of 
holding  that,  although  a  court  has  Jurisdic- 
tion of  the  person  and  the  offense,  the  impo- 
sition of  an  excessive  sentence  Invalidates 
the  entire  Judgment  of  conviction;  and  at 
this  time,  to  prevent  a  complete  failure  of 
Justice,  we  again  invoke  the  more  reasonable 
nile,  sustained,  as  we  believe,  by  the  weight 
of  anthorlty,  and  hold  that  the  sentence  is 
legal  to  tbe  extent  of  two  years  from  the 
time  of  its  reuditlon,  which  miiy  be  without 


difficulty  separated  trtm  the  Inralld  portion 

thereof. 

Section  7521  of  the  Complied  Laws  author- 
izes and  empowers  this  court,  upon  review 
writ  of  error,  to  "reverse,  affirm  or  modify 
the  Judgment  of  the  circuit  court."  It  is 
therefore  adjudged  and  ordered  tliat  the  Judg- 
ment and  sentence  of  the  circuit  court  be, 
and  the  same  Is  hereto,  modified  by  strik- 
ing therefrom  the  phrase  "five  years,"  being 
the  words  employed  In  fixing  tbe  term  of  Im- 
prisonment of  plaintiff  in  error,  and  by  in- 
serting In  lieu  thereof  the  phrase  "two 
years";  and,  as  thus  modified,  said  Judg- 
ment and  sentence  are  bmby  affirmed. 


LARSON  et  bL  t.  NICHOLS. 

(Supreme  Court  of  Minnesota.  Oct  17.  1896.) 

Abatbueht— Akotbir  AonoN  PsiTDiire. 

One  whose  property  has  been  taken  on  a 
writ  of  replevin  against  his  agent  or  bailee  can- 
not retake  it  by  replevin  from  the  plaintiff  In 
the  first  act<on  during  the  pendency  of  that  ac- 
tion. 

(Syllabns  fay  the  Goort) 

Appeal  from  district  court,  Polk  county; 
Frank  Ives,  Judge. 
I  Action  by  C.  Larson  and  others,  partnws 
.  under  tlie  firm  name  of  Larson,  Carpenter  & 
\  Co.,  aa^inst  John  S.  NId»^B.  Judgment  for 
'  defendant,  and  plalntlirs  app^  Affirmed. 

A.  A.  Miller,  for  appellants.  R.  J.  Monta- 
gue and  J.  Walseth,  for  respondent. 

I    MITCHELL,  J.    The  substance  of  tbe  find- 
I  logs  of  the  court  (in  accordance  with  the  al- 
'  legations  of  the  answer)  Is  that  there  was 
f  pending  and  undecided  a  prior  action  of  re- 
plevin to  recover  possession  of  the  same 
property,  brought  by  the  defendant  in  this 
action  against  one  Knudtson,  the  agent  of  the 
plaintiffs,  who  was  in  possession  of  the  prop- 
erty and  holding  it  and  claiming  the  right  to 
Its  possession  solely  as  such,  "by  virtue  of 
the  same  claim  and  right  of  ownership  and 
I>o8session  as  Is  claimed  by  the  plaintiffs  in 
this  action";  that  the  Issue  in  both  actions  Is 
the  same.  viz.  whether  the  plaintiff  in  the 
first  action  or  the  plaintiffs  in  this  action  are 
entitled  to  its  possession;  that  by  virtue  of 
the  writ  of  replevin  in  the  first  action  the 
property  was  taken  from  the  possession  of 
Knudtson.    The  first  action  was  In  Justlce'H 
1  court,  and  presumably  the  possesHlon  of  the 
I  property  was  delivered  under  the  writ  to  the 
I  plaintiff  In  that  action.    It  may  be  assumed 
I  (without  deciding),  in  accordance  with  what 
'  seems  to  be  the  general  current  of  the  au- 
'  thorltles,  that  after  property  has  been  dellv- 
I  ered  to  the  plaintiff  in  an  action  of  replevin 
I  it  may  be  taken  from  him  In  another  action 
of  replevin  by  a  thlM  person  who  is  a  stran- 
ger to  tbe  parties  In  the  first  suit,  notwith- 
standing that  such  first  suit  is  still  pending. 
But  nothing  is  better  settled  than  that  nel- 
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ther  UiH  derenclfiut  nor  tboHe  In  privity  with 
him  can  maintain  a  cross  replevin  against 
the  plaintiff  In  the  first  suit  during  Its  pend- 
ency. The  reasons  are  obvious.  Any  such 
course  would  lead  to  confusioD  and  multiplic- 
ity of  suits,  and  Is  wholly  unnecessary,  as 
the  riKhts  of  both  parties  can  be  fully  deter- 
mined in  the  first  suit.  It  seems  to  us  these 
reasons  apply  with  full  force  here.  The  is- 
sue iu  both  cases  was  Identical,  viz.  the  right 
of  I^i-son.  Carijenter  &  Co.,  as  mortg^eea, 
10  the  poHseselou  of  this  property.  Knudtson, 
tliu  defendant  in  the  first  action,  claimed 
uiithlng  In  his  own  right.  He  claimed  the 
IM>wte8slon  merely  as  agent  or  iMLlIee  of  I^r- 
Kuu,  Cflrpouter  &  Co.,  and  that  claim  had  to 
he  uialntHlned,  If  at  all,  by  establishing  the 
ri^ht  of  his  principals.  The  plaintiffs  rely 
on  the  familiar  rule  that,  to  coustltute  a  good 
plea  of  a  former  action  pending,  there  must 
be  an  Identity  of  parties  in  both  actions. 
But  the  rule  against  cross  replevins  does  not 
rest  entirely  upon  the  same  grounds  as  those 
which  obtain  In  the  ordinary  ca«e  of  the  pend- 
ency of  two  suits  for  the  same  cause  of  ac- 
tion. The  fact  that  a  party  is  enabled  to 
brine  replevin  against  an  agent  instead  of 
tJie  principal,  because  the  agent  happens  to 
liave  the  actual  possession  of  the  property, 
ought  not  to  be  allowed  to  take  the  case  out 
of  the  rule  against  allowing  cross  replevins. 
To  do  so  would  be  a  mere  evasion  of  the 
rule.  The  tact  that  the  parties  In  the  two 
suits  are  nominally  different— the  agent  be- 
ing a  party  to  the  wie  and  his  principals  par- 
ty to  the  other— is  not  important,  as  both 
claim  under  the  same  right.  Fisher  v. 
Busch.  6*  Mich.  180,  SI  N.  W.  39;  Beere  v. 
Wuerpul,  24  Ark.  1272.  ,  See.  also,  Bank  v. 
Stubbs,  6  Mass.  422.  We  have  not  overlook- 
ed White  v.  DoUiver,  113  Mass.  400,  contra. 
The  confusion  and  Injustice  that  would  re- 
sult from  allowing  this  action  to  proceed, 
pending  the  other,  can  be  lllusti-ated  by  these 
very  cases.  In  the  firet  action  (Nichols  v. 
Knudtson,  64  N.  W.  391)  we  have  Just  direct- 
ed Judgment  to  be  entered  In  favor  of  Knudt- 
son for  the  return  of  the  property.  If  tiie 
present  (the  seccmd)  action  was  mHlntoInable, 
then,  on  precisely  the  same  grounds,  plaintiffs 
would  be  entitled  to  a  similar  Jii  ^;ment 
against  Nichols.  In  other  W(»*ds,  there 
would  be  two  Judgments  for  the  property 
against  Nichols,  both  in  favor  of,  In  effect, 
the  same  party,  and  based  on  the  same 
right  Under  our  statute  there  Is  no  doubt 
of  the  right  of  Tjiraon,  Carpenter  &  Co.  to  In- 
tervene In  the  suit  against  their  iigent  or 
tmilee,  Knudtson.  There  is  no  hardship  in 
holding  that,  If  tliey  elected  not  to  do  so, 
they  should  have  waited  until  the  detemiinar- 
tlou  of  that  action  before  commencing  suit. 
The  Judgment  in  this  case  should  have  been 
one  of  dismissal,  and  not  on  the  mertts.  In 
view  of  the  findings  of  fact  and  conclusions 
of  law.  It  is  not  entirely  clear  which  this  is. 
But  plaintiffs  do  not  make  the  point  or  ask 
for  any  modi  licat  Ion.  The  Judgment  is  there- 


fore affirmed,  but  with  leave  to  the  plaintiffs. 
If  so  advised,  to  move  the  coort  below  to 
modify  Its  coaclusions  of  law  and  Judgment 
So  ordered. 


MILLER  V.  ST.  PAUL  CITY  R.  CO. 

(Supreme  Court  of  slinQesotB.   Oct.  15,  1896.> 

Trial  — Motion  to  Stbikb  out  EvisB.f  ob  —  Bvi- 
UBNCB  OF  Medical  Expert. 

1.  Efiil,  that  a  motion  of  the  defendant  here- 
in to  strike  out  certain  testimony  was  snffident- 
ly  specific  to  inform  the  trial  court  as  to  what 
evidence  it  referred. 

2.  Beld.  that  it  is  not  competMt  for  a  medi- 
cal expert  to  give  in  evid«ice  an  opinion  as  to 
the  cause  ot  a  person's  physical  condition  or  in- 
juries, based  in  part  upon  iuformation  which 
he  has  derived  from  private  convenatiouB  with 
a  third  party. 

(SyUsbus  by  the  Court.) 

Appeal  from  district  court,  Washington 
county;  W.  C.  WUllston,  Judge. 

Action  by  Mattle  Miller  against  the  St  Paul 
City  Railroad  company.  Verdict  tor  plain- 
tiff. From  an  order  grantinc  a  new  trial, 
plaintiff  appeals.  Affirmed. 

J.  N.  Castle,  fw  appelant  Mnnn,  Boyesen 
&  Tliygeson,  fw  reBp<»ident 

START,  C.  J.  This  acUoD  was  brought  for 
the  recovery  of  damages  alleged  to  hare  been 
sustained  hy  the  idaintlff  while  a  passenger 
on  one  of  the  defendant's  caia»  by  reason  of 
Its  negligence  in  opa%Ung  the  same.  Verdict 
for  the  phiintlff  for  the  snm  ot  $9,500.  and 
from  an  order  granting  a  new  trial  the  plahi- 
tiff  appealed.  np<ni  the  trial  It  was  an  Im- 
portant and  disputed  question  whether  or  not 
the  plaintiff's  then  physical  condition  wa» 
caused  by  the  Injury  she  recetval  on  the  car. 
The  plaintiff  -called  Dr.  B.  J.  MeniU,  who 
made  an  examination  of  the  plaintiff  for  the 
purpose  of  qualifying  hhnself  to  testify  as  an 
expert,  on  the  morning  of  the  day  he  was 
r-ftUed  as  a  witness.  To  a  question  as  to 
what  in  his  Judgment  was  the  cause  of  the 
then  present  physical  condition  of  the  plain- 
tiff (which  was  objected  to  by  defendant,  and 
an  exception  taken),  he  answered,  "I  can  con- 
ceive that  a  severe  injury  might  set  up  a  train 
of  symptoms  which  would  result  in  the  present 
condition."  The  next  question  was,  "And, 
in  your  opinion,  did?"  He  answered,  "My 
Judgment,  In  view  of  the  symptoms  ontllned 
by  Dr.  Marshall,  Is  that  it  undoubtedly  had  a 
causative  effect"  Upon  his  cross-examina- 
tion he  was  asked  the  questions,  and  gave  an- 
swers thereto,  as  follows:  "Q.  Then  do  I  tu- 
derstand  you,  doctor,  to  say  that  your  opinion 
that  you  have  expressed  Is  based  entirely  upon 
something  outside  ot  her  unsworn  statement 
or  the  statement  of  some  one  else?  A.  It  is 
based  on  my  examination  and  the  testimony, 
or  the  statement  and  the  history  of  the  case, 
given  by  the  attending  physician.  Dr.  Mar- 
shall. Q.  A  statement  made  to  you  when? 
A.  At  Die  time  I  examiued  her.    Q.  That  is. 
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ihis  iiiornliig?  A.  Yes,  sir.  Mr.  Thygeson; 
\ow  I  move  to  sU-ike  out  tl»  testimony  of 
Ibis  witness  for  tbe  reason  that  it  appears  to 
be  based  In  part  upon  the  unsworn  statements 
of  Dr.  MarsbalL  The  Court:  The  motion 
wUI  be  denied.  E]xception  for  the  defend- 
ant" The  trial  court  granted  the  motion  for 
a  new  trial  for  the  reason  that  It  errM  In 
denying  the  defendant's  motion.  Counsel  for 
plaintiff  nrgea  two  reasons  why  the  order 
should  be  reversed: 

First.  That  the  motion  was  too  broad,  In 
that  it  included  all  of  the  testimony  of  tbe 
witness,  a  portion  of  which,  as  he  claims,  was 
undoubtedly  competent.  Construing  the  mo- 
tion technically,  this  claim  Is  correct,  but  man- 
ifestly such  is  not  Its  proper  construction.  It 
is  evident  that,  by  the  word  testimony,  as 
used  in  the  moticm,  reference  was  made  to  the 
Testimony  of  the  witness  as  to  his  opinion,  and 
not  to  all  of  his  testimony.  This  Is  apparent 
from  tbe  testimony  which  immediately  pre- 
ceded and  was  the  Inducing  cause  for  matciog 
the  motion,  and  from  the  reason  assigned  for 
making  It,  viz.  "that  it  (tbe  opinion)  appears 
to  be  based  in  part  upon  tbe  unsworn  state- 
ments of  Dr.  Marshall."  It  is  obvious  that 
the  trial  court  so  understood  It,  else  a  new 
trial  would  not  have  1)een  gi-anted  for  this  rea- 
xon.  The  motion  was  snffloleutly  specific  to 
inform  the  court  as  to  what  evidence  It  re- 
ferred. 

Second.  That  the  court,  did  not  err  In  deny- 
ing the  mottou  to  strike  out  the  evidence,  for 
tlH?  reason  that  the  opinion  evidence  was  com- 
Intent.  lu  support  of  this  contention  h^  re- 
lies  upon  the  cases  of  Jones  v.  Railn-ay  Co., 
4H  Minn.  279,  45  N.  W.  -144;  .Tobnson  v.  Rail- 
Miad  Co..  47  Minn.  430,  50  N.  W,  473;  Brusch 
V.  Hallway  Co.,  52  Minn.  512,  .55  N.  W.  57; 
I  "iKiper  V.  Railway  Co.,  54  Minn.  379,  56  N.  W. 
42.  These  cases  hold  a  physician  may 
give  bis  opinion  of  the  physical  condition  of 
a  patient  after  an  examination  of  him,  al- 
though it  is  based  In  part  on  the  statement  of 
tbe  patient,  made  at  the  time,  as  to  his  suffer- 
Ing  and  symptoms.  Hog.  Exp.  Test.  |  47. 
The  reason  for  this  rule  is  that  tbe  pbystdan 
must  oftentimes  of  necessity  take  Into  consld- 
fmtlon  sncb  statements  In  reaching  a  conclu- 
hIod  as  to  the  physical  condition  of  the  patient 
and  the  nature  and  extent  of  bis  malady  or 
injury.  The  rule  must  be  applied  with  cau- 
tion, and  not  extended  beyond  the  reason  and 
necessity  upon  wliich  It  rests.  Ashland  t. 
Marlborough.  9}>  Mass.  47.  In  the  case  at  bar 
the  opinion  objected  to  did  not  relate  solely 
to  tbe  physical  condition  of  the  plaintiff,  or 
tbe  nature  of  her  dlsea$>e,  but  to  the  cause  of 
her  condition;  and  the  statement  upon  which 
It  was  in  part  based  was  not  that  of  the  pa- 
tient herself,  but  upon  the  statement  and  his- 
t<»ry  of  the  case  given  by  a  third  party  when 
tbe  witness  examined  tbe  plaintiff.  Clearly, 
tlie  cases  relied  upon  have  no  application  to 
this  rtise,  where  the  opinion  In  part  was  based 
upon  a  mei-e  narration  of  \mM  events,  made  by 
a  third  party  out  of  court  and  not  nnder  oath. 


It  is  settled  beyond  conti'oversy  that  a  med- 
ical expert  cannot  be  allowed  to  give  his  opin- 
ion on  information  which  he  has  obtained  out 
of  court  from  third  parties  other  than  tbe  pa- 
tient. Hog.  Exp.  Test  S  46.  It  follows  that 
the  evidence  which  the  defendant  asked  the 
comrt  to  strike  out  was  incompetent,  and  of  n 
character  well  calculated  to  Injure  the  defend- 
ant, and  that  the  trial  court  erred  In  Its  ruling 
whereby  the  evidence  was  permitted  to  stand 
for  the  consideration  of  the  Jury.  The  court 
having  granted  a  new  trial  becnu»«>  of  this 
erTOT,  and  for  the  purpose  of  correcting  It, 
we  are  of  tbe  opinion  that  It  was  authorised 
and  fully  justified  so  to  do,  In  its  discretion. 
If  not  l^ally  bound  to  do  It    Orda-  affirmed. 

BUCK,  J.,  took  no  part 

CAXTY,  J.  I  concur  In  the  foregoing  opin- 
ion, except  so  far  as  It  holds  that  the  motion 
to  strike  out  Dr.  Merrill's  testimony  was  not 
a  motion  to  strike  out  all  of  his  testimony, 
and  am  of  the  opinion  that  the  trial  court  did 
not  err  in  denying  that  motion  for  the  reason 
that  some  of  that  testimony  continued  to  be 
competent.  But  I  am  also  of  the  opinion  that. 
If  tbe  trial  court  believed  that  injustice  had 
been  done  by  permitting  the  Incompetent  por- 
tion of  the  evidence  to  stand.  It  could.  In  Its 
dlacretion,  grant  a  new  trial,  even  tbou^  the 
defeated  party  was  not  entitled  to  such  new 
trial  as  a  matter  of  right  The  trial  court 
has  a  discretion  In  rerlewing  Its  own  proceed- 
ings, and  the  Inadvertence  of  ltd  aMomeys,  re- 
snlting  to  the  prejudice  of  either  party,  which 
an  appellate  court  has  not  got. 


PETKBSON  et  al.  t.  RUSSELL. 

(Supreme  Court  of  Minnesota.  Oct  15,  18K».) 

Statute  or  FaAons— Guabamtv  or  Note— Cos- 
TKACr— CoSftI  II  .t-tTio:?. 

1.  When  one  not  a  party  to  a  negotiable 
note,  after  it  has  been  delivered  to  and  while 
it  is  in  the  hands  of  the  payee,  indorses  it  in 
blank  upon  a  valid  conHideration,  for  the  pur- 
pose of  assuming  the  liabiUty  of  guarantor, 
snch  act  anthoriz^a  the  payee  to  write  over  the 
Hignature  the  contract  of  guaranty  in  full;  and. 
that  belns  done,  it  is  a  sufficient  note  or  mem- 
orandum In  ivriting  to  take  the  case  out  of  the 
statute  of  frauds. 

2.  Nichols  &  Shepsrd  Co.  v.  Dejrick  (Minn.) 
63  N.  W.  1110,  to  the  effect  that  the  extension 
of  the  time  of  payment  of  a  past-due  note  Is  a 
sufficient  conaideratiOQ  to  support  a  promise  to 
pay  It.  follower]. 

(SyllaboB  by  the  Court.) 

Appeal  from  tUstrlct  court,  Marshall  county; 
Frank  Ives,  Judge. 

Action  by  John  Peterson  and  Peter  Miller, 
copartners  as  Peterson  &  Miller,  against  Wil- 
liam Russell.  From  an  order  denying  a  new 
trial  after  a  verdict  for  defendant,  by  direc- 
tion of  the  court,  plaintiffs  appeaL  Reversed. 

I  Brown  &  ('an*,  for  npi>ellants.  A.  C.  W!I- 
I  kinson,  for  reNpondont 
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START,  O.  J.  Action  to  charge  the  defend- 
ant as  gnarantor  of  the  paym^t  of  a  negotia- 
ble promissory  note.  Upon  the  trial  the  plafn- 
tlfla  offered  ertdeDce,  and  then  rested,  tend- 
ing to  estaUlah  the  following  state  of  facta: 
That  on  May  4,  1882,  Th<Hnas  Connors  made 
and  delivered  to  the  plaintiffs  bis  note  where- 
by be  promised  to  pay  to  tb«n  oc  order  on 
Norember  1,  1882,  fl45.  After  the  maturity 
of  the  note,  and  on  March  81,  18^,  the  de- 
fendant agreed  with  the  payees  of  the  noto^ 
the  plaintiffs,  In  consldoatlon  their  extend- 
ing the  time  of  Its  pajrment  to  December  15, 
1883,  to  guatanty  the  payment  of  the  note, 
and  In  execution  ot  his  agreement  be  slgnea 
bis  name  on  the  bade  of  the  note  in  blank, 
and  It  was  returned  to  the  plalntifCs'  agent, 
and  they,  by  such  agent,  signed  a  memoran- 
dum on  the  back  of  the  note  in  them  words: 
"In  conslderatlw  ot  iSx.  WUliam  Rnasell  In- 
dorsing this  note,  payment  of  the  same  is 
hereby  extended  until  Dec  15th.  1893."  On 
January  29,  1801,  the  defendant  reusing  to 
pay  the  balance  then  due  on  the  note,  the 
plaintiffs,  by  their  attorney,  orawrote  the 
defendant's  signature  with  the  formal  con- 
tract of  guaranty,  In  these  words:  "March 
Slst,  1883.  In  oonsld«iitlon  of  the  time  of 
the  payment  of  the  within  note  being  ex- 
tended untU  Dec.  l&th,  181)3,  I  hereby  guar- 
an^  payment  of  this  note,"— and  brought 
this  action  on  anch  guaranty.  Whether  the 
defendant's  agreement  was  to  guaranty  the 
note  or  to  Indorse  It,  In  the  strict  sense  of  the 
term.  Is  an^pen  question  upon  plaintiffs*  own 
evidence,  but  It  was  sufficient  to  warrant  a 
tindlnfi:  hy  the  jury  that  the  contract  was  to 
Kuaw  iity  the  jmyment  The  trial  court  dis- 
missed the  action,  when  the  plaintiffs  rested, 
exception  by  them,  and  fn»n  an  order  deny- 
ing tbelr  motion  for  a  new  trial  this  app«a 
was  taken. 

1.  What  was  the  legal  Uabill^  assumed  by 
the  defendant  by  signing  bis  name  In  blank 
upon  the  back  of  this  note,  pursuant  to  his 
oral  agreemoit  to  guaranty  its  payment? 
This  Is  practically  the  only  question  in  tlils 
case.  It  Is  perfectly  manifest  that  by  this 
irregular  Indorsement  he  intended  to  become 
responsible  to  the  payees  for  Its  payment,  'n 
some  capacity,  as  maker,  indorser,  or  guaran- 
tor. What  liability  one  who  la  not  a  party 
to  a  negotiable  Instrumoit  otherwise  than  by 
bis  Indorsement  of  It,  and  who  Is  In  no  man- 
ner connected  with  the  title  to  It  or  Its  trans- 
fer, assumes  by  signing  his  name  in  blank 
upon  the  back  thereof.  Is  a  question  upon 
which  there  Is^much  confusion  and  weighty 
conflict  in  the  adjudged  cases.  They  cannot 
be  harmonized,  and  we  shall  not  attempt  any 
analysis  of  them.  In  some  states,  notably 
In  Massachusetts,  the  question  has  be«i  put 
at  rest  by  a  statute  to  tbe  effect  that  In  all 
such  cases,  whether  his  name  Is  placed  upon 
the  paper  before  Its  delivery  to  the  payee  or 
iifterwards,  the  party  shall  be  charged  only 
aa  an  Indorser.  This  Is  a  certain,  practical, 
and  desli  able  rulu;  iiud.  If  It  had  been  adopt- 


ed by  the  Courts  when  the  qnesthm  Ibat 
arose,  it  would  bare  saved  litigation  and 
some  lying.  But  we  cannot  now  adopt  the 
rule  without  disregarding  w^-settled  prin- 
ciples and  resorting  to  judicial  l^^UdladML 
The  position  of  the  name  of  such  a  party  upon 
the  paper  la  in  itself  one  of  ambiguity.  It  ts 
an  ttregular  Indorsement,  and  does  not,  with- 
out parol  evidence  as  to  when  the  indorse- 
ment was  made  and  its  purpose.  Indicate  the 
relation  of  the  Indorser  to  the  papw  or  the 
parties  to  it  He  is  not  strictly  an  tndorsw, 
for  the  papw  is  not  negotiated  or  title  made 
through  bis  indorsement;  lience  there  Is  a 
pretty  genenil  agreement  of  the  anthoritle* 
that  parol  evidence  is  admlaslble^  as  between 
the  original  parties,  to  show  the  rdatl^n  of 
such  party  to  the  paper,  and  to  fix  hia  UabU- 
ity  as  maker,  Indorser,  w  gnarantor,  accord- 
ing to  the  intention  oi  the  parties.  v. 
Simpson,  1  Minn.  380  (OU.  282),  22  How.  SU; 
Kern  v.  Ton  Phul.  7  Minn.  430  (GIL  S41); 
Good  V.  Martin,  S51J.  B.  90;  Coulter  v.  Rich- 
mond, 58  N.  y.  478;  Tied.  Com.  P^pw,  i  27D; 
1  Daniel,  Meg.  Inst  U  710;  711.  In  case  of 
regular  Indorsements— that  Is,  where  the 
paper  Is  first  Indorsed  by  the  payee— the  law 
ataches  a  d^nlte  UablUty  to  the  act 
parol  evidence  Is  not  admissible  to  vary  it. 
Knoblancb  t.  Fo^esong.  38  Minn.  352,  37  N. 
W.  680;  FarweU  v.  Trust  Oa,  45  Minn.  485. 
48  N.  W.  326l  This  rule,  however,  does  not 
apply  to  an  Irregular  indcnsement,  vrcept  tiiat 
this  court  baa  held  that  whece  it  Is  once 
shown  by  parol  evidence  that  the  name  of 
an  ^parent  sbunger  to  the  paper  was  algned 
upon  the  back  of  It  before  Ita  delivwy  to  the 
payee,  to  induce  Its  acceptance,  be  wlU  be 
held  as  an  original  maker,  and  such  evidence 
is  not  competent  to  show  that  he  Intended  to 
charge  hlmseU  as  indorser  only.  Peckham 
T.  OUman,  7  Minn.  446  (OU.  356);  Robinson 
V.  Bartlet,  11  Minn.  410  (OU.  302).  We  have 
also  held  that  where  such  an  Indorsement  is 
made  for  a  valuable  c<Hisideration,  att&e  thv 
deUvery  of  the  paper  to  the  payee,  but  while 
it  la  In  his  hands  and  befwe  its  maturity,  and 
the  payee  subsequently  indorses  it  to  a  bona 
flde  holder,  the  party  making  the  irregular 
Indorsemoit  wUl,  In  favw  of  sodt  holder,  be 
held  as  an  Indorser.  Buck  -v.  Hutchlns,  40 
Minn.  270,  47  N.  W.  S0&  Except  as  Umlted 
in  these  cases,  the  general  rule  that  pared  evi- 
dence Is  admissible  to  aacertain  ttie  intmtlon 
at  the  parties  to  an  Irregular  li^orsanent  Is 
in  force  in  this  state;  and  auch  evidence  was 
properly  recrived  in  this  case  to  show  the 
actual  relation  the  defen^nt  agreed  to  and 
did  assume  with  reference  to  the  note  in  quea- 
tlon. 

This  leaves  only  the  questlw  of  tlw  stat- 
ute of  frauds  to  be  cousldved.  The  defend- 
ant's contract  of  guaranty  was  a  collateral 
one  to  answer  for  the  debt  of  another,  and 
must,  to  enable  the  plalntiflb  to  enfwce  it  be 
evidenced  by  a  note  m  memorandum  in  writ- 
ing expressing  the  consideration.  The  signa- 
ture of  the  defendant  alone  on  the  back  uf 
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the  note  is  not  snfflclent  Moor  v.  Folsom,  14 
Minn.  840  {GIL  260).  Assuming  the  facts 
which  the  evidence  tends  to  establish,  we 
have  s  case  where  the  defendant,  for  a  valid 
consideration,  agreed  to  guaranty  the  pay- 
ment of  a  note  then  past  due,  and  still  in 
the  hands  of  the  payees.  His  contract  ex- 
cludes the  Idea  that  he  Intended  to  be  held 
only  as  an  Indorser,  and,  in  execution  of  his 
contract,  be  writes  his  name  upon  the  back 
of  the  note,  and  leaves  it  with  the  payees, 
who  overwrite  his  signature,  with  the  ac- 
tual contract  he  has  made,  which  satisfies  in 
form  the  statute  of  frauds.  The  question, 
then.  In  Its  last  analysis.  Is  one  of  agency 
only.  The  actual  contract  Is  proved  for  the 
purpose  of  showing  the  authority  to  over- 
write  the  signature.  Were  the  payees  au- 
thorized to  thus  overwrite  the  signature?  The 
question  is  an  open  one  In  this  state,  although 
the  case  of  Moor  y,  Folsom  seems  to  indi- 
cate that  an  affirmative  answer  should  be 
given  to  the  question,  but  the  opinion  ex- 
pressly disclaims  any  purpose  to  so  decide. 
It  was  a  matter  of  Indifference  who  wrote  out 
the  formal  contract  of  guaranty  after  the 
minds  of  the  parties  had  met,  the  contract 
made,  and  the  defendant  bad  signed  his  name 
on  tbe  back  of  the  note.  The  writing  was 
only  tbe  evidence  of  what  the  parties  had 
done.  The  defendant's  signature  to  It  was 
tbe  material  thing.  He  could  sign  his  name 
In  blank,  and  authorize  the  payees  or  any  one 
else  to  write  bis  contract  over  bis  signature. 
It  was  not  necessary  that  tbe  authority  to 
do  so  should  be  In  writing  or  expressly  giv- 
en, if  clearly  indicated  by  his  acts. 

In  the  light  of  the  law  and  commercial 
usagre,  there  can  be  but  one  reasonable  In- 
ference to  be  drawn  from  tbe  defendant's  act 
In  delivering  his  blank  Indorsement  to  the 
payees  In  execution  of  his  contract  of  guar- 
anty. Such  act  was  authority  to  them  to 
write  over  his  signature  anything  that  was 
consistent  with  bis  undertaUng  to  guaranty 
the  paper. 

We  are  of  the  opinion  upon  principle  and 
authority,  and  so  decide,  that  where  one  not 
a  party  to  a  negotiable  note,  after  it  has  been 
delivered  to  and  while  It  Is  In  the  hands  of 
the  payee,  indorses  It  In  blank,  upon  a  valid 
conalderatlon,  for  the  purpose  of  assuming 
tbe  liability  of  a  guarantor,  such  act  au- 
thorizes the  payee  to  write  over  the  signa- 
ture the  contract  of  guaranty  In  full,  and, 
that  being  done,  it  is  a  sufficient  note  or 
memorandum  In  writing  to  take  the  case  out 
of  the  statute  of  frauds.  Beckwlth  v,  Angell. 
6  Conn.  315;  Ulen  v.  Klttredge,  7  Mass.  23.S; 
Tenney  v.  Prince,  4  Pick.  385;  Webster  v. 
Cobb,  17  111.  459;  Cbaddock  v.  Vanness,  35  N. 
J.  Law,  517;  Harding  v.  Waters,  6  Lea,  324; 
1  Brandt,  Sur.  g  176,  and  notes;  Tied.  Com. 
Paper,  I  270.  Such  was  the  rule  In  tbe  state 
of  New  York  at  one  time,  and  it  Is  still  the 
law  of  that  state  that,  where  the  paper  is  not 
negotiable,  the  holder  may  overwrite  tbe  tn- 
doraer's  name  with  a  contract  of  guaranty 
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or  that  of  a  maker,  according  to  the  Intention 
of  the  parties.  Richards  v.  Warring,  *40  N. 
Y.  B76;  Cromwell  v.  Hewitt,  40  N.  Y.  491. 

2.  It  Is  urged  by  defendant  that  there  was 
no  valid  consideration  for  his  contract.  The 
consideration  was  tbe  extension  of  tbe  time 
of  payment  of  a  past-due  note.  This  was  a 
sufficient  consideration  to  support  the  guai-- 
anty.  Xichols  &  Shepard  Oa  r.  Dedrick 
(Minn.)  63  N.  W.  Ilia 

3.  Tbe  defendant  also  claims  that  be  was 
discharged  by  tbe  delay  of  tbe  plaintiffs  In 
enforcing  collection  against  the  maker  of  the 
note,— citing  Crane  v.  Wheeler,  48  Minn.  207, 
50  N.  W.  1033.  Tbe  case  Is  not  In  point,  for 
tbe  guaranty  in  that  case  was  tbe  coUectioo 
of  the  note;  here  the  payment  of  the  note 
was  guarantied,  and  mere  neglect  of  tbe  hold- 
er to  pursue  tbe  maker  does  not  discharge 
the  guarantor.  Hungerford  v.  O'Brien,  37 
Minn.  306,  34  N.  W.  161. 

It  follows  that  the  plaiutUfs  made  a  prima 
facie  case,  and  were  entitled  to  have  their 
case  submitted  to  the  jury.  Order  reverted, 
and  ■  new  trial  granted  in  fall. 

CANTY,  J.  I  concur  in  the  result  arrived 
at  in  the  foregoing  opinion,  but  not  In  the 
reasons  given  for  arriving  at  that  result  In 
my  opinion,  the  doctrine  is  wholly  unsound 
which  holds  that  one  party  to  a  contract  with- 
in the  statute  of  frauds,  may  constitute  the 
other  party  bis  agent  to  reduce  tbe  contract 
to  writing,  and  thereby  take  it  out  of  the 
statute  of  frauds.  The  party  may  authoriz(' 
his  agent  to  write  out  the  contract  or  to  sign 
the  contract,  or  both,  and  the  agent's  au- 
thority need  not  be  In  writing,  but  the  agent 
so  authorized  must  be  some  one  else  than  the 
opposite  party  to  the  contract  "One  rule, 
however,  has  been  settled,  both  under  tbe 
fourth  and  seventeenth  sections,  that  neither 
party  can  be  tbe  other's  agent  to  bind  blm  by 
signing  the  memorandum.  And  it  makes  no 
difference  that  the  pretended  kgent  has  not 
himself  any  beneficial  interest  In  the  contract, 
but  stands  In  a  fiduciary  relation  to  third  per- 
sons, so  long  as  he  Is,  in  a  legal  point  of 
view,  the  real  party  to,  and  tbe  proper  one 
to  sue  upon,  the  contract"  Browne,  St. 
Frauds  (4th  Ed.)  {  367.  Any  other  rule  would 
permit  the  most  palpable  evasion  of  tbe  stat- 
ute of  frauds.  But  tbe  majority  opinion  In 
this  case,  following  the  authority  of  such 
cases  as  Ulen  v.  KIttredge,  7  Mass.  233,  and 
Moor  V.  Folsom,  14  Minn.  340  (OU.  260),  Is 
in  direct  violation  of  this  rule.  Tbe  case  of- 
Hodgkins  v.  Bond,  1  N.  H.  284,  long  ago  re- 
pudiated tbe  doctrine  of  Ulen  v.  KIttredge, 
and  It  8oem8  to  me  for  good  reasons. 

I  am  of  the  opinion  that  the  plaintiffs  are 
not  prevented  by  tbe  statute  of  frauds  from 
maintaining  tbls  action  on  the  contract  Im- 
plied by  the  blank  Indorsement,  without 
writing  anything  over  It,  and  that  the  al- 
leged guaranty  written  by  plaintiffs  over 
that  indorsement  does  not  In  any  manner 
change  the  real  character  of  tbe  contract 
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which  the  law  so  Imptlea  from  the  blank  | 
Indorsement  and  all  the  ectrlnelc  facts  ap-  | 
pearlng  from  the  erldence  received  on  the  i 
trial,  and  that,  therefore,  this  guaranty  so  { 
written  over  the  defendant's  signature  Ir  ini-  '. 
material,  and  does  not  defeat  a  recover]'  iu  , 
this  aetlon;  that  the  real  contract  is  the 
same  as  the  one  pleaded;  and  that  there  is 
no  variance  Isetween  the  pleading  and  proof. 
It  la  true  that  defemlant  did  not  Indorse  the 
note  at  the  time  It  was  made,  and  before  It 
was  delivered,  or  as  a  part  of  the  wlglual 
transactlw  in  which  the  note  was  made  and  ! 
delivered,  but  cm  the  face  of  the  Instrument,  | 
unexplained,  he  appeared  to  have  done  so;  I 
that  is,  aftOT  defendant  bad  so  Indoi-sed  the  | 
note  In  blank,  and  before  plaintiffs'  agent  ' 
liad  so  written  the  guaranty  over  the  sig-  : 
nature,  It  appeared  to  be  the  signature  of  a  , 
Joint  maker,  who  signed  his  name  on  the 
back  of  tbe  note  bef(H*e  it  Mras  delivered.  , 
Sucb  a  blank  indorsemoit  of  an  Irregular  In-  I 
dorser,  appearing  on  tbe  back  of  a  promls- 
Bory  note  unexplained,  Is  presumed  to  bave  ' 
been  made  at  the  time  the  note  was  made,  i 
and  before  delivery,  bo  as  to  constitute  the 
«lKner  a  Joint  niakfi-.    1  Daalel,  Xeg.  Inst.  ■ 
S  713.  In  Bank  v.  Howes  (Minn.)  61  N.  W.  ^ 
457,  we  held  tliat,  where  a  party  signe  his  i 
name  on  the  back  of  a  neKotlable  Instru-  ' 
ment.  "tbe  law  says  that  the  pai-tles  intend- 
ed to  bind  themselves  by  tbe  relations  thus  : 
apparently  assumed" ;  and  this  principle  runs  ; 
all  through  the  law  merchant.  The  iudorse- 
loent  does  not  on  Its  face  appear  to  be  with-  ; 
in  the  statute  of  frauds,  as  It  appears  to  be  ' 
one  of  the  signatures  to  an  Instruiuent  which  ' 
under  the  law  merchant  Imports  considera- 
tion. If  such  an  Instrument  does  not  on  it»  ' 
face  appear  to  be  within  the   statute  of  i 
frauds,   It  cannot  by  parol  evidence  be 
brought  within  that  statute.  While  there  , 
are  few  adjiidtcntlons  directly  on  the  point, 
It  has  long  l»een  the  prevailing  opinion  that 
the  statute  of  frauds  was  not  Intended  to  - 
restrict  the  law  merchant.    See  1  Daniel,  | 
Seg.  Inst.  5  567.   In  the  case  of  Nichols  &  1 
Shepard  Co.  v.  Dedric-k  (Minn.)  «3  N.  W. 
1110,  this  court  took  that  position.  To  hold 
otherwise  would  be  to  repeal  much  of  the 
law  merchant  so  far  as  It  applies  to  persons  [ 
signing  and    indorsing   negotiable   instru-  | 
luonts;  who  are  in  fact  mere  sureties.  In-  ' 
struments  under  seal  also  import  a  consld-  | 
eratioD.  and  it  has  always  been  held  that 
this  rule  of  law  has  not  been  repealed  or  af-  j 
■fected  by  the  statute  of  frauds.  1  Brandt,  i 
Sur.  (2d  Ed.)  S  82.   To  hold  otherwise  would  | 
Ih;  to  destroy  the  liability  of  every  surety  on  ! 
almost  every  bond,  as  sucb  bonds  seldom  ' 
express  or  recite  the  fonslderatlon  for  the 
promise  of  the   surety.    Tbe  books  often 
speat  of  original  and  collateral  sureties  and 
Buarantors,  but,  as  observed  by  Kent  (3  , 
Comm.  123),  "there  is  no  such  word  In  the  ' 
statute  of  frauds  as  'original*  and  'coUat*  . 


eral.*  "  If  the  agreement  Is  to  answer  for  a 
debt  or  default  which  to  wholly  that  of  an- 
other, it  is  within  the  statute,  the  tmly  dif- 
ference being  that  the  original  consideration 
will  support  the  surety's  promise  made  as  a 
part  of  the  original  transaction,  while  It 
takes  a  new  consideration  to  support  bis 
subsequent  promise. 

If,  Instead  ot  signing  his  name  <m  tbe  back 
of  this  note,  the  defendant  bad  signed  his 
name  on  the  face  of  it.  under  that  of  Con- 
nors, tbe  principal  debtor,  he  would,  on  the 
face  of  the  instrument,  appear  to  be  an 
(Higlnal  joint  maker  of  the  note.  Could  he 
In  that  case  avoid  his  liability  by  showing 
that  be  was  not  in  fact  an  orighial  maker  of 
the  note,  but  that  he  In  fact  signed  It  sev- 
eral months  after  It  came  due?  Certainly 
not.  This  proof  would  go  to  show  that  he 
was  a  mere  guarantor,  and  not  an  original 
Joint  maker,  and  that  the  original  consid- 
eration for  the  note  was  not  the  considera- 
tion for  his  promise;  but,  if  there  was  in 
fact  a  new  consideration  for  his  prmnlse,  he 
would  still  be  liable.  This  evidence  woukl 
not  Iniug  bis  promise  within  the  statute  of 
frauds.  The  same  rule  would  apply  If  he 
bad  made,  signed,  and  delivered  to  tbe  order 
of  plaintiffs  hts  own  promissory  note,  sev- 
eral months  after  It  appeared  on  Its  face  to 
be  due,  of  the  same  date  as  the  original 
note,  and  as  collateral  security  for  the  same 
debt  He  could  not  avoid  his  liability  on 
this  note  by  showing  that  he  was  In  fact  a 
more  guarantor  of  the  antecedent  debt  of 
Connors,  if  there  was  in  fact  a  new  CMisld- 
eratlon  for  his  undertaking.  The  statute  of 
frauds  would  cut  no  figure  In  the  case. 
Now,  It  seems  to  me  that,  as  far  as  the  stat- 
ute of  frauds  is  concerned,  the  case  at  bar 
stands  on  the  same  footing  as  it  would  If  de- 
fendant had  taken  either  one  of  these  two 
raetlKMls  to  secure  plaintiffs,  Instead  of  the 
method  he  has  taken.  If  he  had  signed  bis 
name  at  the  foot  of  the  original  note  under 
that  of  Connors,  or  had  made  his  own  note 
of  the  same  date  and  terms  as  the  original 
note.  Instead  of  signing  his  name  on  the 
back  of  that  orlgloal  note,  he  would  In  either 
caae  appear  to  l3e  an  original  maker,  and 
BO  he  does  in  the  case  at  bar.  He  can  no 
more  avail  himself  of  the  statute  of  friiuds 
In  the  present  case  than  be  could  if  he  bad 
taken  either  of  the  other  two  methods  to  se- 
cure plaintiffs.  This  rule  would  not  apply 
in  the  case  of  Moor  v.  Fotsoni.  14  Minn.  a44> 
(Gil.  260),  as  In  that  case  the  indorser  wrote 
over  his  signature  the  date  of  his  signing. 
80  that  It  affirmatively  appeared  by  the  In- 
strument itself  that  he  was  not  an  original 
maker.  I  know  of  no  principle  on  which  the 
indorser  in  that  case  should  have  been  held 
liable,  as  It  also  affirmatively  appeared  by 
the  Instrument  Itself  that  he  was  an  Irregu- 
lar indorser,  through  whom  tbe  note  hat* 
never  passed. 
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ROKIXER  T.  HALL. 
iSnpreme  Court  of  Ulnneaota.   Oct.  15,  1895.) 
AuTHOHiTT  or  AoBxt^Etiurnck. 

1.  Erldence  considered,  aod  In  Id  to  have 
been  eafficient  to  support  the  venliut. 

2.  Certain  unimportaDt  specifivatious  of  er- 
ror considered  and  disposed  of. 

(Syllabus  by  the  Court) 

Api>eal  from  district  court,  Uennepiu  coun- 
ty; C.  B.  Elliott.  Judge. 

Action  by  Micliae!  Roeller,  doing  business 
as  M.  Roeller  &  Co.,  against  Alice  A.  Hall. 
From  a  Judgment  iu  favov  of  plaintiff,  de- 
fendant appeals.  Alfirmed. 

O.  P.  Baxter,  for  appellant.  W.  H.  Adams, 
for  respondent. 

COLLINS,  J.  By  counsel's  sixth  specifica- 
tion of  error,  the  suitteleucy  of  the  evidence 
to  support  the  allegations  of  the  complaint 
and  the  verdict  Is  raised.  There  was  evi- 
dence tending  to  show  that,  during  defend- 
ant's absence  In  Europe,  the  witness  Ben- 
nett was  a  general  agent  for  the  transaction 
of  all  her  business,  and  that  he  authorized 
and  directed  plaintiff  to  furnish  the  materials 
and  to  perform  the  work  for  the  reason- 
able value  of  which  the  latter  attempted  to 
recover  herein.  On  the  evidenrc.  It  was 
manifestly  a  question  for  the  jury  to  deter- 
mine whether  or  not  Bennett  was  such 
general  agent  and  directed  plaintiff  to  paint 
and  repair  the  carriaces,  and  on  this  the 
finding,  included  In  the  gyieral  verdict,  was 
against  defendant.  What  has  been  said  dis- 
poses of  the  first  aastgumeut.— that  it  was 
error  to  admit  the  account  books  in  evidence. 
t)ecau8e  no  contract  with  or  la  behalf  of 
tlofendnnt  had  been  shown. 

Under  the  fifth  assignment.  It  is  argued 
that  the  trial  court  erred  when  refusing  to 
strike  out  the  testimony  of  the  witness  Ad- 
ams as  to  what  Bennett  stated  about  his 
l>elng  an  agent  for  defendant  when  plain- 
tiff's bill  was  presented.  The  motltm  to 
strike  out  was  not  confined  to  what  had 
l>een  said  about  the  agency,  but  also  as  to 
what  had  been  done  and  said  about  the 
hllL  It  was  too  broiid,  and  the  court,  for 
tliat  reason,  If  for  no  other,  ruled  correctly. 
It  may  also  be  said  tliat  the  Jury  were  twice 
instructiMl  that  they  could  not  find  Bennett 
to  be  defendant's  agent  upon  any  statements 
he  had  made. 

We  do  not  find  any  rulings  to  review  up<m 
pages  6  or  17  or  42.  mentioned  In  the  sec- 
ond and  third  specifications  of  error;  and 
<'ertalnly  the  testimony  referred  to  In  the 
fourth  specification  was  not  hurtful  to  de- 
fendant or  helpful  to  plaintiff.  It  was  of 
no  consequence  either  way.  The  case  was 
fully  and  carefully  submitted  to  the  jury 
by  the  trial  court,  and  the  verdict  must 
stand,  even  if  it  be  our  opinion  that,  on  the 
fvldence.  It  should  have  been  for  defend- 
ant Judgment  affirmed. 


STILLWATER  HARDWARE  CO.  CAMl'- 
BKLL  et  Bl. 

(Stipri'me  Court  of  Minnesota.  Oct.  16,  ISiTi.i 

Revikw  ox  Appeal— KiNDixofl  or  CouaT. 

JleUK  that  the  findings  of  fact  made  by 
the  court  Ih>Iow  in  a  garnishee  proceeding  wcr^ 
wai-raiitt-d  by  the  disclosure,  and  Ihe  testimony 
proilu<-ed  in  behalf  of  an  Intervener. 
(Syilabiis  by  the  Court) 

j    Appeal   from  district   court,  Wasblngtou 

I  county;  W.  C.  Wllliston,  Judge. 

Action  by  the  Stillwater  Hardware  Compa- 
ny against  (ieorge  E.  Campbell.  Flora  Camp- 
l>ell.  Intervener  In  garnishee  proceedings,  ap- 
peals from  a  Judgment  in  favor  of  plaintiff. 
Affirmed. 

J.  C  Netliaway,  for  appellant  J.  N. 
I  Searlce,  for  respondent 

I    COLLINS,  J.   This  ain»eal  Is  by  an  Inter- 
'  vener  In  gamlBliment  proceedings  fran  a 
I  judgment  mtered  against  the  garniahee,  and 
In  favor  of  the  plaintiff  garnishor,  for  a  cer- 
tain sum  of  mon^.   The  discloatu^  and  the 
'  testimony  offered  by  the  intervener  In  support 
i  of  her  claim  to  be  the  owner  of  the  fond  In 
questton  api>ears  to  have  been  taken  by  and 
before  the  clerk  of  the  district  court,  ami 
thereafter,  upon  exandnatlon  of  thd  same,  thf 
court  made  Its  findings  of  foot  ordering  Judg- 
ment ns  before  stated,  and  that  the  intervenei- 
:  take  nothing.    The  claim  Is  made  that,  on 
'  the  evidence,  the  court  should  have  found  that 
the  intervener  was  entitled  to  the  money. 
There  is  no  settled  case  l>efore  us  and  not  a 
thing  to  show  on  what  proofs  and  testimony 
the  court  below  made  its  findings.    But  as- 
sumhig  tliat  the  return  to  this  court  contains 
all  of  tlie  disclosure  and  all  of  the  testimony 
produced  by  the  Intervener  upon  the  hearing 
I  before  the  clerk,  and,  further,  that  nothing 
:  more  was  submitted  to  the  court,  it  is  clear 
that  the  findiuKS  were,  at  least,  warranted 
by  the  proofs.    Consequently,  they  cannot  be 
disturbed.   The  Judgment  stands  affirmed. 


BUTLER  V.  DBAKE. 
(Supreme  Court  of  Minnesota.  Oct.  15.  ISOTi.) 

AnvRBSB  POSSEtlSIO!*— ETIVEXCE— QrRSTlOK  roR 

JoBT — Patent  to  Land  fkom  Htate 

I  — PRBSUMPTIOSB. 

1.  Beld,  upon  an  examination  of  certain  tes- 
I  timony  produced  by  defendant  on  the  trial  of 
.  this  action  relsting  to  a  claim  of  title  by  adverae 
I  possession,  that  the  court  below  rulwi  correct- 
I  ly  when  it  set  aside  a  verdict  in  plaintiff's  favor 
'  and  granted  defendant's  motion  for  a  new  trial 

on  the  t^round  that  it  erred  when  It  instnicted 
the  jury  that  this  testimony  was  not  for  their 
consideration,  and  that  the  question  upon  which 
it  bore  was  not  before  them. 

2.  From  the  fact  that  the  state  has  issueil 
a  patent  for  a  certnin  trtict  of  land  in  section  22 
of  a  specified  govemnicntni  to\vn»<hip  to  an  al- 
leged purchnsL-r.  wliifb  imti'iit  recites  the  act 
of  cyugress  whereby  tiii-ie  Wild  RrmUed  to  the 
state  for  school  purposes  sectious  lU  and  iu 
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tiach  township,  bat  contalna  no  other  recitals 
as  to  the  acta  or  oroceedings  wheroby  the  state 
acquired  its  title  to  the  land  descritied,  it  can- 
not be  presumed  that  the  state  was  the  owner  of 
the  land  at  the  date  of  the  patent  or  at  aoy  other 
time. 

(Srllabns  by  the  Coart.) 

Appeal  from  district  court,  Faribault  coun- 
ty; M.  J.  Seventnce,  Judge. 

Action  by  Michael  Butler  against  UsLbptx  F. 
Drake.  Verdict  for  plaintiff.  From  an  or- 
der granting  a  new  trial,  he  appeals.  Af- 
firmed. 

C.  N.  Andrews,  for  appellant  Qulnn  A 
Putnam,  for  respondent. 

OOLLINS,  J.  This  was  an  action  to  recover 
damages  for  the  cutting  and  canying  away 
by  defendant  of  a  small  number  of  trees 
from  plalntlCTs  fftrm,  and  the  real  contro- 
Tersy  vraa  over  tbe  ownership  of  a  narrow 
strip  of  land  on  which  stood  the  trees.  Tbe 
plaintiff  had  owned  and  occtipled  as  a  fiftrm 
the  northeast  quarter  <a  sectton  22  In  a  cer- 
tain goremmental  township  for  about  16 
years  prior  to  the  alleged  trespass,  while  de- 
fendant had  owned  and  occupied  as  his  farm 
for  more  than  20  years  the  northwest  quarter 
of  the  same  section.  As  will  be  seen,  these 
were  adjoining  quarter  sections.  It  was  con- 
tended aa  the  trial  by  the  plaintiff  that  the 
trees  In  question,  which  stood  as  part  of  a 
Hlngle  row  on  or  near  the  line  between  these 
two  farms,  were  all  upon  his  land,  the  north> 
east  quarter,  while  It  was  defendant's  con- 
tention that  they  were  upon  his  land,  the 
northwest  quarter  ct  the  section;  and  this 
was  the  only  question,  aside  from  the  amonnt 
of  damages,  which  was  submitted  to  the 
Jury.  Tbe  TWdlct  was  fbr  the  plaintiff.  Tbe 
defendant  also  claimed  vston  the  trial  that. 
If  it  should  appear  from  the  eridenoe  that 
the  line  of  trees  at  the  particular  point  was 
actually  iqmn  the  northeast,  and  not  upon 
ttw  northwest,  quarter  of  the  section,  that 
he  had  obtained  titie  to  the  strip  of  ground 
upon  which  they  stood  by  adverse  posses- 
sion for  more  than  the  statutory  period  of 
time,— 15  years,— and  fOr  that  reason  tbe 
plaintiff  could  not  recover.  There  was  more 
or  less  testimony  presented  by  defendant  to 
establish  this  claim  of  title,  but  the  conrt 
charged  the  Jury  that  the  evidence  was  in- 
sufficient to  Justify  the  claim,  and  that  It 
was  not  to  be  considered  In  their  delibera- 
tions. To  this  Instmctlon  defendant's  coun- 
sel duly  excepted,  and  subsequently  their 
motion  for  a  new  trial  was  granted  upon  the 
ground  titat  the  court  had  erred  in  its  view 
ctf  the  sufficiency  ot  the  testimony  on  this 
point*  The  appeal  Is  from  the  order  granting 
a  new  trial 

It  Is  elementary  that  adrerse  possession, 
which  will  in  time  ripen  Into  titie.  Is  such 
open,  visible,  uutorlons,  adverse,  and  exclu- 
sive occupation  of  tbe  premises  of  another 
as  will  clearly  indicate  to  tbe  owner  that 
some  person  Is  cxprdsInR  permanent  and  ex- 
clusive dominion  over  the  same,  hostile  to 


bim  and  to  his  Intra-ests.  Each  case  most  be 
determined  by  its  own  peculiar  drcumstan- 
ces.  upon  the  character  of  the  property,  Its 
location,  and  the  puiposes  for  which  It  is 
ordinarily  adapted,  and  Is  or  can  be  used. 
Now,  the  evidence  on  which  defendant  re- 
lied was  practically  undisputed.  Claiming 
the  strip  of  land  to  be  west  of  tiie.  boundary 
line  between  the  two  quarter  sections,  de- 
fendant entered  iqwn  it  In  tbe  spring  of  1877, 
marked  and  staked  it  out,  and  plowed  it  for 
the  purpose  of  setting  out  trees  tbe  whole 
length  of  the  line.  Near  the  south  end  It  ap- 
poars  that  he  actually  encroached  toe  a  short 
distance  upon  the  northeast  quarter,  and 
that  has  led  to  this  litigation.  He  then,  in 
1877,  set  out  young  teees,  and  for  years  plow- 
ed and  cultivated  the  land  on  both  sides  for 
tfa^r  benefit,  and  also  protected  them  by 
mulching.  Once  he  cut  the  tow  down,  ap- 
propriating the  poles  and  brush  to  bis  own 
use.  The  trees  grew  agahi,  and  then  he  fte- 
quently  made  partial  cuttings,  and  for  the 
whole  period  of  time  he  has  cut  from  and 
used  the  row  of  trees  as  he  would  other  grow- 
ing timber  on  bis  farm.  When  setting  out 
the  young  trees  in  1877  he  employed  the  per- 
son then  In  posses^n  of  the  farm  now  own- 
ed and  occupied  by  plaintiff  to  aid  In  the 
work.  The  latter  knew,  heUace  be  purchased 
his  land,  that  defendant  set  out  these  trees, 
and  also  knew  from  the  time  of  his  purdiase 
Just  what  acts  of  ownersb^  defendant  was 
exercising  over  them  under  a  claim  that  they 
were  bis  own.  At  one  time  defendant  had  a 
fence  Inclosing  the  trees,  but  the  testimony 
does  not  show  bow  long  the  fence  remained. 
It  does  not  appear  that  plaintiff  ever  made 
any  claim  to  the  land  on  whldi  tbe  trees 
stood,  or  to  the  trees  invt^ved  In  this  actkm. 
or  that  he  ever  objected  to  defendants  acts 
of  ownership  until  a  short  time  before  the 
cutting  by  defendant.  We  are  of  the  opin- 
ion that,  under  proper  instructions  as  to  what 
constitutes  adverse  possession  for  the  statu- 
tory period,  this  question  should  have  been 
submitted  to  the  Jury,  and  therefore  that  the 
court  was  right  when  it  granted  d^endanf  s 
motion  for  a  new  trial. 

After  defendant  bad  snbrnltted  his  testi- 
mony concerning  adverse  possewlon,  plain- 
tiff offered  In  evidence,  and  there  was  re- 
ceived over  the  objection  at  <q>poeing  oonn- 
sel,  tbe  record  of  a  patent  of  the  northeast 
quarter  of  section  22,  of  date  April  23,  188a 
in  which  the  state  of  Ulanesota  was  grantor 
and  one  Kennedy  grantee.  This  was  fol- 
lowed by  record  evidence  of  a  deed,  of  date 
April  23,  1880,  of  the  same  tract  of  land.  In 
which  Mr.  Kennedy  was  grantor  and  idain- 
tiff  the  grantee.  Tbe  record  of  these  Instro* 
ments  was  not  Introduced  tor  the  purpose  of 
showing  title  in  plaintiff,  but  the  object  at 
least  the  evidence  of  such  a  patent,  was  to 
dtfeat  the  dalm  of  titie  by  adverse  posseR- 
slon  by  showing  that  the  state  was  the  own- 
er of  tbe  land  at  a  time  within  the  statutory 
period  of  15  years;  tbe  contention  being  that 
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as  against  the  state,  the  defendant's  alleged 
adverse  possession  could  not  prevail.  I'^je 
patent  purported  to  convey  the  quarter  sec- 
tion as  school  land,  reciting  the  act  of  con- 
gress whereby  there  was  granted  to  the  state 
for  school  purposes  sections  16  and  30  in 
each  township.  But  as  this  land  was  in  sec- 
tion 22,  and  not  In  either  of  the  secttons  speci- 
fied In  the  grant,  and  as  the  patent  failed  to 
recite  any  other  act  or  proceeding  wherebf 
this  particular  land  was  acquired  by  the 
state,  and  as  there  was  no  attempt  otherwise 
to  show  how  the  state  obtained  from  the 
fseneral  government  any  title  which  It  could 
convey,  the  evidence  was  Insufficient  to  show 
or  to  create  a  presumption  that  the  state 
was  the  owner  at  any  time  within  the  16 
years  prior  to  the  cutting.  And  the  presump- 
tion would  be  directly  against  the  plaintiff's 
testimony  that  be  had  owned  the  land  for 
more  than  16  years.  This  disposes  of  all  ot 
the  questions  In  the  case  which  nesd  coi^ 
stderatlon.  Order  affirmed. 


HARKS  V.  MARKS. 
(Supreme  Court  of  UloneeoU.  Oct.  15,  1S&5.) 
DivoaoB— Cbueltt— CoNTixuSD  III  Trbatmsnt. 

Upon  the  examination  of  the  evidence  In 
this  action,  which  was  brought  by  a  married 
woman  to  obtain  an  absolate  divorce  from  her 
hatiband.  upon  the  ground  of  cruel  and  inhuman 
treatment,  in  which  there  was  no  proof  of  overt 
bodily  harm,  actual  or  threatened,  but  ample 
evidence  that  defendant's  ill  treatment  serious- 
ly nffccted  plaintiff's  health,  it  Is  held  that  such 
evidence  was  mifGoient  to  support  the  findinfrs  of 
fact  in  plaiati£F'B  favor  and  a  decree  of  divorce, 
under  the  rule  of  law  eanncinted  upon  a  former 
aoDcaL  67  N.  W.  C51,  66  Ulnn.  Sik. 
(Syllabus  by  the  Court,) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Itobert  D.  Russell,  Judge. 

Action  by  Emma  H.  Murks  against  Jere- 
miah M.  Marks  for  divorce.  Findings  for 
plfllntlfT.  From  an  order  refusing  a  new 
trial,  defendant  appeals.  Affirmed. 

Hale,  Morgan  &  Montgomery,  for  appellant. 
P.  B.  Hart,  for  respondent 

COLLINS.  J.  This  is  a  divorce  case,  and 
the  only  question  presented  by  the  assign- 
ments of  error  Is  whether  the  findings  of  fact 
that  defendant  was  guilty  of  cruel  and  In- 
human treatment  towards  the  plaintiff  were 
supported  1^  the  evidence.  To  determine  this 
question,  we  are  to  app!^  to  the  evidence  the 
rule  of  law  enunciated  when  the  case  was 
here  before  (S6  Minn.  2fVi  57  N.  W.  651); 
namely,  that  a  systematic  course  ot  111  tres^* 
ment.  consisting  of  continual  scolding  and 
ftiult-findlng,  using  unkind  language,  studied 
contempt,  and  many  other  petty  acts  of  a 
malicious  nature,  may,  when  sufficiently  long 
continued,  and  when  imKludng  sufficiently  se- 
rious results,  constitute  cruel  and  Inhuman 
treatment.  Hie  testimony  In  this  case,  cov- 
ering over  300  printed  pages,  has  I>een  ezam- 

v.64N.w.nal4— 36 


Ined  with  care,  but  we  do  not  propose  to 
elaborate  upon  it,  or  to  state  in  detail  the  ra- 
rlous  acts  and  circumstances  appearing  there- 
from which,  In  our  judgment,  JustUied  the 
conclusion  of  the  trial  court  that  plaintiff  was 
entitled  to  an  absolute  decree,  as  demanded. 
A  detailed  statement  of  the  occurrences 
which  were  common  during  the  period  of  10 
years  immediately  preceding  the  separation 
of  these  parties,  and  by  which  the  defoudant 
ill  treated  his  wife,  so  that  her  health  became 
seriously  Impaired,  would  serve  to  publish 
to  the  world  the  particular  mauuer  In  which 
he  subjected  his  wife  to  scolding,  fault-flnd- 
iDg,  to  very  repreheuelble  epithets,  and  per- 
sisted in  acts  of  111  treatment,  evidently  con- 
ceived in  malice,  for  many  years  of  their 
married  life;  but  such  statement  could  be  of 
no  value  to  the  profession,  nor  to  trial  courts 
which  may  in  the  future  Iiave  cases  of  tlie 
same  general  nature  before  them.  It  is 
enough  to  say  that  his  bad  conduct  was  sys- 
tematic and  continued ;  that  he  seems  to  have 
studied  ways  In  which  to  humiliate  and  de- 
grade his  wife,  that  she  might  become  strict- 
ly dutiful  and  obedient  In  the  most  trivial 
matters;  and  that  by  personal  Indignities, 
such  as  unmerited  reproach,  contemptuous 
and  Insulting  expressions,  open  Insult,  and 
continual  badgering,  he  became  a  petty  ty- 
rant In  bis  household.  His  treatment  all  dur- 
li^  the  10  years  we  have  mentioned  was 
about  as  cruei  and  inhuman  as  it  could  have 
been  without  inflicting  corporal  punisiimcnt. 
The  evidence  before  us  establishes  no  ex^ 
ceptionally  strong  case  of  this  cliaracter, 
and  we  wish  here  to  emphasize  what  was, 
in  substance,  said  In  our  former  opinion.— 
that,  to  warrant  the  granting  of  &  divorce  on 
the  ground  of  cruel  and  Inhuman  treatment, 
where  there  Is  no  proof  of  overt  bodily  harm, 
actually  Inflicted  or  threatened,  the  evidence 
must  be  strong  and  convincing,  the  course  of 
111  treatment  complained  of  long  continued, 
of  serious  character,  and.  further,  that  It 
must  have  had  an  Injurious  effect  upon  the 
health  of  the  complainant.  We  think  this 
was  such  a  case.  Order  affirmed. 


BERGEN  V.  ANDERSON. 

(Suiircnie  Court  of  Minnesota.    Oct  15,  1895.) 

Redemption  trou  Special  Aukssmest  — 
pvbucation. 

That  part  of  section  139  of  the  Municipal 
Code  of  1893  of  the  dty  of  St.  Paul,  which  pro- 
vides that  the  city  treasurer  "shall  at  least 
three  mouths  before  the  expiratiou  of  the  time 
for"  retlemption  from  a  special  assessment  sale 
"cause  to  be  pubiialied  •  •  •  once  a  week  for 
six  anccessive  weelcfi"  a  certain  list  and  notice, 
is  not  affected  or  controlled  by  the  proviso  found 
In  section  122  of  said  Code,  which  enacta  "that 
the  time  specified  for  the  publication  of  any 
notice  *  •  *  shall  comnieace  with  the  first 
publication."  The  publicatioo  of  the  list  and 
notice  required  by  section  139  must  be  fully 
completed  three  mouths,  at  least,  pr,or  to  the 
expiration  of  the  redemption  period. 
(Syllabus  by  tiw  Court) 
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Appeal  from  district  court,  Ramsey  county; 
William  liOalB  Kelly.  Judge. 

Action  by  Saiab  A.  Bei^en  against  Marion 
P.  ADdomn.  Verdict  for  plaintiff.  From  an 
order  r^oslng  a  new  trial,  defendant  appeals. 
AfBrmed. 

Samuel  A.  AndersoD  for  appellant  A.  C. 
Hickman  and  Daniel  W.  Doty,  for  reapond- 
ent. 

COLLINS,  J.  By  section  139  of  tbe  Munic- 
ipal Code  of  1S93  of  tbe  city  of  St.  Paul,  It 
Is  enacted  that:  "Tlie  dty  treasurer  sball  at 
least  three  (3>  months  before  the  expiration 
of  the  time  for  redeeming  any  lot  or  pared  of 
land  aforesaid,  cause  to  be  published  in  tbe 
official  imper  of  said  city  once  (1)  a  week  for 
six  (6)  successive  we^s,  a  list  of  all  unre- 
deemed lots  or  parcels  of  land,  specifying  each 
tract  or  parcel,  tbe  name  of  the  person  to 
whom  assessed,  if  to  any,  and  tbe  amount  of 
the  assesam^t  charges  and  interest  calculat- 
ed to  the  last  day  of  Eedemptloo,  due  on  eaxb 
lot  or  parcel,  together  with  notice  that  unless 
sncb  lots  or  parcels  of  land  be  redeemed  on 
or  before  the  day  limited  therefor,  specifying 
the  same,  they  will  be  conveyed  to  the  pur- 
chaser." A  proviso  In  section  122  of  tbe  same 
Code  Is  as  follows:  "And  provided,  further, 
tliat  the  time  sperlfled  for  the  publication  of 
any  notice  required  to  be  published  In  the 
official  paper  of  said  dty  under  the  dty  char- 
ter, or  any  of  tbe  provlMona  of  tlie  amend- 
ments thereto,  shall  commence  with  the  first 
publication."  The  question  now  before  us  Is 
whether  section  139  Is  to  be  construed  inde- 
pendently of  section  122.  If  It  is,  the  pub- 
ll<-atIon  of  tbe  list  and  notice  therein  prescrib- 
ed must  be  fully  completed  at  least  three 
months  prior  to  the  expiration  of  the  time 
for  redemption.  Gaston  v.  Merrlam,  S3  Minn. 
271,  22  N.  W.  814.  If.  upon  the  other  hand, 
section  122  affects  and  coutrols  tbe  publica- 
tion specified  in  section  139,  the  law  is  com- 
plied with  if  the  first  of  the  puUlcatlons  is 
prior  to  the  commencement  of  this  three- 
months  period.  We  agree  with  the  court  be- 
low that  section  189  must  be  regarded  as 
standing  alone,  absolutely  unaffected  by  tbe 
provisions  found  In  section  122,  for  we  are  at 
a  loss  to  discover  how  the  language  used  In 
tbe  latter  can  regulate  and  control  that  in  the 
former  section,  except  by  an  unreasonable  and 
arbitrary  application.  Section  139  requires 
that  at  least  three  months  before  the  expira- 
tion of  the  time  for  redemption  the  specified 
list  and  notice  shall  be  published  (mce  a  week 
for  six  successive  weeks.  Section  122  enacts 
that  the  time  specified  for  the  publication  of 
notica  aball  commence  with  the  first  publica- 
tion. The  time  spedfled  tar  pubUshli^F  tbe 
list  and  notice  mentioned  In  section  139  Is  not 
three  months,  but  .  Is  once  a  week  for  six 
weeka  Tbe  treasurer  Is  not  required  to  give 
three  montba*  notice  of  the  expiration  of  the 
time  tor  redemption  by  publication  once  a 
week  for  six  succef>siTe  weeks.    If  this  was 


the  wonling  of  tbe  chart«r  pcovirion.  sectiuu 
122  would  be  applicable,  and  Its  language  di- 
rectly in  point  Upon  examination  of  tbe 
dty  charter,  eapedatly  that  part  relating  to 
qpedal  assessments,  we  find  tbe  phraaeidt^  of 
section  139  peculiarly  dlstinctiv&  The  re- 
quirement, when  notice  la  to  be  given  by  pub- 
lication. Is  usually  that  such  notice  shall  be 
siren  a  spedfled  number  of  days  by  a  spe*.- 
iied  number  of  publications  in  the  offlda) 
newspaper,— language  sith^ly  different  from 
that  In  section  139.  There  are  a  bir^e  num- 
ber of  notices  required  to  be  published  to 
whldi  the  terms  of  section  122  are  plainly  ap- 
plicable.  and  one  of  these  was  considered  lu 
Falrchlld  v.  City  of  St.  Paul.  40  Minn.  MO. 
49  N,  W.  325.  Counsel  for  appellant  calls  spe- 
cial attention  to  the  fact  that  it  is  expresslj 
enacted  in  a  pai-t  of  section  122,  not  included 
In  our  quotation,  that  the  provisions  of  ttte 
section  shall  extend  to  and  embrace  all  no- 
tices required  to  be  given  by  the  city  treas- 
urer. It  does  not  follow  that  by  this  expres- 
sion we  are  compelled  to  make  a  forced  and 
unreasonable  construction  of  language  tbat  we 
may  Include  all  notices,  no  matter  what  may 
be  tbelr  character,  and  especially  when  It  Is 
a  fact  that  the  treasurer  Is  required  to  give 
many  notices  to  which  the  wording  of  aecclou 
122  is  easily  applied.  Order  affirmed. 


BURUD  v.  GREAT  NORTHERN  RY.  CO. 
(Supreme  Court  of  Minnesota.  Oct  17,  lS9ri.) 
FiUBS  Set  bi  LocoMOTivsa — Qcebtiok  roR  Ji'rv, 

Id  an  action  for  damages  caused  hy  Sn- 
scattered  or  thrown  from  one  of  defendant's 
eng:iueB,  held,  that  upon  the  evidence  it  was  n 
question  for  tbe  jury  ivhether  the  statuturj- 
presumption  of  aegii^nce  had  been  rebutted. 
(Syllabus  by  the  Court) 

Appeal  from  district  court.  Clay  county; 
D.  B.  Searle.  Judge. 

Action  by  John  Burud  against  the  Great 
Northern  Railway  Company.  Judgment  for 
plalntiff,  and  defendant  appeals.  Affirmed. 

M.  D.  Graver  and  J.  W.  Mason,  for  appel- 
lant.  W.  B.  Doi^las,  for  respcmdent 

MITCnELL,  J.  This  was  an  action  for 
damages  caused  by  fire  scattered  or  thrown 
from  one  of  defendant's  engines.  Tbe  negli- 
gence alleged  was  that  the  locomotive  was 
In  a  defective  condition,  as  wdl  as  negli- 
gently operated.  Tbe  defendant  made  a 
motion  tar  continuance  on  the  ground  tbat 
it  was  not  ivepared  for  trial  because  of  tbe 
absence  of  matorial  witness^,  consisting  of 
the  inspectors  whose  duty  it  was  to  Inspect 
engines,  and  of  tbe  raiglneer,  fli-eman,  and 
other  employes  who  were  operating  the 
train,  but  whose  names  or  residence  It  did 
not  then  know  and  had  not  bad  time  to  as- 
certain. The  plaintiff  admitted  tbat  such 
witnesses.  If  present  would  testify  as  fol- 
lows, as  stated  in  tbe  affldaTlt  for  contla- 
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nance,  to  wit:  "That  each  of  tbe  persons 
whose  duty  It  was  to  inspect  said  locomo- 
tive that  was  attached  to  the  train  that  has 
been  testified  to  bj  the  witnesses  as  having 
started  the  fire  duly  inspected  said  locomo- 
tive; that  Immediately  before  and  Imme- 
diately after  the  time  when  said  fire  Is  claim- 
ed to  have  been  started,  the  screens,  smoke- 
stack, fireboxes,  and  dampers  of  said  locomo- 
tive were  in  good  condition;  that  such 
flcrecne,  smokestack,- fireboxes,  and  dampers, 
and  all  other  appliances  for  the  extinguishing 
nf  spai^s  or  fire,  or  preventing  the  escape 
of  sparks  or  fire,  were  of  the  most  modem 
iiiul  approved  kind,  and  suitable  and  requisite 
for  said  pmpose;  that  each  and  every  of 
such  appliances  was  in  proper  and  lirst-class 
randitlon  before  and  at  the  time  and  after 
t*ald  fire  that  Is  claimed  by  the  plaintiff  to 
liave  been  started;  that  the  eugiueer  and  fire- 
man engaged  In  operating  said  locomotive 
along  said  track,  where  said  fire  Is  claUned 
by  the  plaintiff  to  have  originated,  operated 
tiie  same  in  a  skillful,  careful,  and  prudent 
manner;  that  the  dampers  and  fireboxes 
were  dosed;  that  the  brakeman  and  other 
f'mployte  engaged  in  operating  said  train  to 
which  said  locomotive  was  attached  would 
testify  that  no  fire  was  In  the  caboose  or  on 
said  train  other  than  that  contained  In  the 
firebox  of  the  locomotive."  The  com*t  de- 
uled  the  motion  for  a  continuance,  and  the 
oiuse  proceeded  to  trial.  The  plaintiff 
proved  that  the  fire  which  caused  the  dam- 
age was  scattered  or  thrown  from  the  locomo- 
tive of  one  of  defendant  s  freight  tralus  and 
rested.  The  defendant  thereupon  Introduced 
the  above  admission  as  to  what  the  absent 
witnesses  would  testify  to  If  present,  and 
also  rested.  The  only  circumstances  con- 
nected with  the  setting  of  the  fire  which 
appeared  from  plaintiff's  evidence  that  had 
any  bearing  (other  than  the  statutory  pre- 
sumption) upon  the  question  of  defendant's 
negligence  were,  that  the  fire  started  in  the 
ionwa  "on  the  outside  of  the  ditch"  along  the 
railroad;  that  there  was  a  "middling  hard" 
or  "pretty  hard"  wind  blowing;  also,  that 
there  had  been  no  recent  rains,  and  the  grass 
waa  dry  and  burned  readily.  There  was  also 
evidence  tending  to  show  that  on  this  same 
trip  the  engine  started  other  fires  In  tb« 
gmss  In  that  vicinity.  There  was  a  verdict 
for  plaintiff.  Defendant's  contention  is 
that  the  erldraice  fully  rebutted  the  statutory 
presumption  of  negligence  arising  from  the 
fact  that  the  fire  was  scattered  or  thrown 
by  the  engine,  and  therefore  the  verdict  was 
not  Justified  by  the  evidence.  The  same 
point  Is  raised  by  an  exception  to  the  refusal 
of  the  court  to  direct  a  verdict  for  the  def  aid- 
ant. 

There  is  no  doubt  of  the  correctness  of  the 
propositions,  urged  by  defendant's  counsel, 
that  the  statutory  presumption  la  a  disputa- 
ble one  of  fact,  which  may  be  rebutted  by 
showing  that  the  defendant  did  use  due  care 
and  was  not  negligent;  that  the  effect  of 


the  statute  Is  mei-elj'  to  cast  the  onus  or 
burden  on  the  defendant  to  prove  that  It 
was  not  negligent;  also,  that  If  the  evidence 
to  that  effect  Is  conclusive,  a  verdict  for  the 
plaintiff  could  not  be  sustained.  But,  as 
was  also  said  in  Karsen  v.  Railway  Ca,  29 
Minn.  12, 11  N.  W.  122,  "to  overcome  this  pre- 
sunqttlon  of  negligence  arising  from  the  set- 
ting of  the  fire,  the  rebutting  evidence  must 
be  as  broad  as  the  presumption,  and  must 
satisfactorily  rebut  every  negligent  act  or 
omission  which  might  under  the  circumstan- 
ces of  the  case  reasonably  or  naturally  have 
caused  the  fire."  And  unless  this  rebutting 
evidence  is  conclusive,  the  question  of  negli- 
gence Is  one  for  the  Jury.  The  fact  that 
there  Is  no  conflict  In  the  testimony  does 
not  make  the  case  one  for  the  court  Instead  of 
the  Jury,  If  the  evidence  is  for  any  cause  in- 
conclusive In  its  nature,-- as,  for  example, 
where  different  conclusions  may  be  reason- 
ably drawn  from  it,  or  where  Its  credibility 
is  doubtful.  We  think  a  court,  as  well  as 
a  Jury,  is  Justified  in  taking  notice  of  the 
fact  that,  while  it  Is  Impossible,  by  means  of 
any  present  known  appliances,  to  so  cou- 
Btruct  and  equip  a  locomotive  that  It  will 
not  sometimes  scatter  sparks  and  cinders 
that  will  start  fires  along  the  railway,  yet  If 
it  is  properly  constructed,  and  properly  equip- 
Itcd  with  spark  arresters,  and  properly  op- 
erated, It  win  not  ordinarily  emit  any  sparks 
or  cinders  that  will  remain  alive  antll  they 
reach  the  earth.  In  this  case  there  waa  no 
evidence  of  any  exceptional  circumstances  In 
the  operation  of  the  train,  such  as  that  It 
was  on  an  up  grade  or  that  the  engine  had 
to  "labor  hard."  So  far  as  appears,  It  was 
an  ordinary  freight  train,  running  under  ordi- 
nary circumstances,  along  a  level  track. 
While  It  does  not  appear  how  wide  the  ditch 
was,  or  how  far  It  was  from  the  track,  yet 
The  fair  Inference  from  the  evidence  Is  that 
the  spaiiE  or  cinder  which  started  this  fire 
was  carried  In  a  live  condition  quite  a  dis- 
tance. The  fact  that  the  engine  was  repeat- 
edly emitting  live  sparks  or  cinders  large 
enough  to  start  other  fires  Is  a  significant 
circumstance.  To  overcome  the  statutory 
presumption  suppcuted  by  this  affirmative 
evidence,  there  was  nothing  but  the  admit- 
ted testimony  of  defendant's  unnamed  em- 
ployte  as  to  the  condition  and  operation  of 
the  engine.  This  evidence  must  of  course, 
be  received  and  treated  precisely  the  same  as 
tf  the  witnesses  had  been  produced  In  court, 
and  had  testified  in  the  exact  language  con- 
tained In  defendant's  affidavit  for  a  continu- 
ance and  the  admission  of  the  plaintiff.  Thla 
evidence  Is  all  general  In  Its  terms,  much  of 
It  being  the  mere  opinlous  or  conclusions  of 
the  witnesses.  This  Is  particularly  so  as  to 
the  operating  of  the  engine.  The  evidence 
on  this  point  consists  merely  of  the  general 
statement  that  It  was  operated  tn  a  skillful, 
carefnl,  and  prudent  manner,  without  stating 
a  single  fact  upou  niiicli  this  conclusion  was 
based, except  that  the  dampers  and  fireboxes 
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were  closed.  For  auytlilng  that  appears, 
tlie  engine  might  have  been  negligently  op- 
erated In  other  reBpects,— aa,  for  example, 
the  manner  of  firing.  In  view  of  the  facts 
appearing  in  evidence,  to  which  we  have 
already  alluded,  we  cannot  say  that  this 
evidence  conclusively  rebutted  the  statutory 
presumption  of  negligence.  The  general  and 
Inconclusive  nature  of  the  evidence  may  have 
been  because  the  defendant  had  no  opportu- 
nity to  ascertain  with  any  more  particularity 
what  the  witnesses  would  testify  to.  If  so, 
that  was  Its  misfortune.  We  must  take  the 
evidence  as  It  stands.  If  defendant  has  any- 
thing to  complain  of,  it  is  that  a  continu- 
ance was  not  granted  to  enable  tt  to  prepare 
tor  trial.  But  that  question  1b  not  before 
na.   Judgment  affirmed. 


OLTHAN  TOST. 
(Supreme  Coart  of  Minnesota.  Oct  17.  1895.) 
Chasoe  or  Vbnub  —  Estofpxl  —  Necbssaricb 

FORNIBEBD  WiFB. 

1.  When,  !n  justice's  court,  a  party,  upon 
*n  insufficient  affidavit,  applies  for  and  obtains 
the  transfer  of  an  action  to  another  joatice,  he 
4»nnot  afterwards  be  beard  to  raise  tlie  objec- 
tion that  the  cause  was  improperly  transferred. 

2.  Evidence  held  suffident  to  justify  s  jadg- 
ment  against  the  husband  for  rent  of  lodfdnga 
for  his  wife,  as  necessaries  furnished  het  while 
living  apurt  from  her  husband. 

(Syllabos  by  the  Court) 

Appeal  from  district  court,  Martin  coonty; 

II.  J.  Severance,  Judge. 

Action  by  Herman  Oltman  against  Fred 
Yost.  From  an  order  couflrmlug  the  Judg- 
ment of  a  justice  In  favor  of  plalntlft,  defend- 
ant appeals.  Affirmed. 

Ward,  Dunn  &  Ward,  tor  appelant   B.  F. 

Voreis,  for  respondent. 

MITCHELL,  J.  This  action  was  com- 
menced before  a  justice  of  the  peace.  The 
defendant  applied  for  and  obtained  a  transfer 
of  the  action  to  anotber  jiutlce,  on  the  ground 
that  the  first  justice  was  a  material  witness 
for  him  in  the  causa  The  defendant  ap- 
peared before  the  justice  to  whom  the  action 
had  been  transferred,  and  objected  to  bis  ju- 
risdiction, on  the  ground  of  the  insufficiency 
of  his  own  affidavit  upon  which  he  had  ap- 
plied for  and  secured  the  transfer  of  the  ao- 
tton.  This  objection  having  been  overruled, 
the  action  proceeded  to  trial  on  the  merits  up- 
on the  Issues  joined  by  the  pleadings.  Tbe 
def^dant  participated  in  the  trial,  and  Intro- 
duced evidence  in  his  own  behalf.  The  trial 
resulted  In  a  Judgment  in  favor  of  the  plain- 
tiff, from  which  defendant  appealed  to  the 
district  court,  on  questions  of  law  alona  The 
district  court  affirmed  the  judgment  of  the 
Justice,  and  the  defendant  appealed  to  this 
court. 

1.  The  objection  raised  to  the  affldarlt  upon 
wblch  the  action  was  transferred  was  Ibat, 
while  it  stated  tliat  the  first  Justice  wa«  a  ma- 


terial witness  for  the  defendant,  it  did  not 
state  that  defendant  eonld  not  safely  proceed 
to  trial  without  his  testimony,  as  required  by 
the  statute.  Oen.  St.  1^,  |  4074.  The 
courts  have  sometimes  gone  to  a  most  nnrea- 
sonable  length  In  holding  that  almost  every 
conceivable  Irregularity  In  the  proceedings 
goes  to  the  Jurisdiction  of  a  justice's  court 
Tbe  early  case  of  Rahilly  v.  Uine,  15  Minn. 
447  (Gil.  300),  in  this  court,  Is  an  Instance  of 
this  kind.  But  that  case  has  long  since  been 
overruled.  Anderson  v.  Hanson,  28  Minn. 
400,  10  N.  W.  428.  We  are  of  opinion  tliat 
the  transfer  of  tbe  cause  to  the  other  Justice 
upon  this  Insufflclent  affidavit  was  merely  er- 
ror, which  it  was  competent  for  either  party 
to  waive.  The  plaintiff  might  have  objected 
to  the  transfer  on  such  an  affidavit,  and,  by 
seasonably  doing  so,  saved  bla  rights.  But  a 
party  can  never  assign  as  error  tbat  which 
was  done  with  his  consent  or  at  his  own  re- 
quest Having  secured  a  transfer  of  the  ac- 
tion upon  this  affidavit  defendant  cannot 
now  be  heard  to  assert  that  tbe  affidavit  was 
Insufficient 

2.  The  only  other  point  worthy  of  consider- 
ation is  whether  the  evidence  Justified  the 
Judgment  The  action  was  to  recover  rent 
for  lodgings  furnished  to  the  defendant's  wife 
While  she  was  living  apart  from  her  husband. 
It  proceeds  upon  the  theory  that  these  lodg- 
ings were  necessaries,  and  that  the  husband's 
liability  Is  based  upon  his  marital  duty  to 
support  his  wife.  We  think  the  evidence  was 
sufficient  to  justify  the  judgment  upon  this 
theory.  Lodgings  certainly  may  be  neces- 
saries, and  those  furnished  In  this  Instance 
were  not  unreasonable  either  In  quallt}'  or 
cost  There  Is  no  evidence  that  the  wife  bad 
any  means  of  her  ovm  with  wblch  to  procure 
lodgings,  and  there  was  ample  evidence  that 
the  defendant  bad  not  otherwise  provided  her 
with  lodgings;  also,  that  she  was  living  apart 
from  blm  with  his  consent  if  not  at  bis  ex- 
press request  He  says  that  he  did  not  care 
where  ^e  lived,  but  that  he  "did  not  want 
her  to  live  at  home."  After  she  left  his  home, 
he  recognized  his  obligation  to  support  her  by 
furnishing  her  and  her  children  with  a  small 
amount  of  food  and  clothing,  and  by  request- 
ing a  friend  (as  tbe  evidence  tends  to  show), 
as  his  agent  to  secure  lodslngB  for  ber;  and 
this  friend,  in  pursuance  of  such  reqaest,  pro- 
cured for  her  these  same  rooms  from  ii;:>iii- 
tlff's  grantor.  Neither  Is  the  evidence  such 
as  to  require  a  finding  tbat  plalntlfr  furnished 
tbe  lodgings  on  the  credit  of  the  wife.  Whea 
plaintiff  parehased  tbe  premises,  be  found  the 
wife  already  In  tbe  occupancy  of  the  rooms, 
and,  upon  inquiring  who  was  to  pay  the  rent 
was  told  by  her  that  defendant  was  to  pay  It 
The  fact  that  after  defendant  had  refused  to 
pay  it  the  wife  promised  to  do  so  If  her  bos- 
band  did  not  and  that  subeequoitly  plaintiff 
attranpted  to  collect  it  from  her,  Is  not  con- 
ctuaive  that  the  lodgings  were  furnished  on 
the  sole  credit  of  the  wife.  Inasmuch  as  de- 
fendant's UabllUy  Is  based  on  bis  marital  du- 
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ty,  and  not  on  contract,  the  fact  that  be  never 
requested  plaintiff  to  fumtoh  the  lodgings,  or 
that  be  may  bare  notified  blm  that  he  would 
not  be  req>ouBlt>le  for  the  rest,  would  not  re- 
Ueve  hlin  from  llabUlty.   Judgmoit  affirmed. 


YOBKS  T.  OITT  OF  ST.  PAUL. 
fSivreme  Court  of  Minnesota.    Oct.  IT,  1895.) 

F6l.lCBM>X— LlABILITT  Of  CiTT  FOR  SAI.AST— Al^ 
rBAL— PBBBtlHFTIOlIS. 

LStld,  th^i  to  entitle  plaintiff  to  recover 
from  the  dbr  salary  as  policeman,  for  a  period 
during  which  he  was  not  actually  In  office  and 
was  performing  none  of  its  duties,  it  was  in- 
cumbent on  him  to  move  tiist  he  was  a  police- 
man de  jure,— that  u,  that  he  had  be«n  legally 
appointed. 

2.  Bdd,  also,  that  his  appointment  was  In- 
▼alid  becanse  he  wae,  under  the  proTisious  of 
the  dty  charter,  ineligible. 

3.  Rule  applied  that,  in  the  absence  of  the 
oTidence  and  proceeding  on  the  trial,  it  will  be 
presumed  that  all  the  issues  upon  which  the 
ooart  has  found  were  Tolnataiiv  Htlgated,  at 
though  not  within  the  pleadings. 

(Syllabus  by  the  Court.) 

Appeal  trom  district  coort,  Itamuy  oountjr; 
Cliarlea  O.  Eerr,  Judgew 

Afitifm  John  Yorks  agataiat  the  Atj  of 
St.  Paul  to  reooTW  salary  as  pollCHDan.  De- 
fendant had  Judgment,  and  idalntiff  appesla. 
Affirmed. 

O.  J.  Lomen,  for  appellant.  B.  J.  Darrngh 
and  Hormon  W.  Phillips,  for  respondent. 

MITCHELL,  J.  In  Septembar,  ]8)2.  the 
mayor  appointed  the  plaintiff  patrolman  ou 
tbe  police  force  of  the  city.  He  was,  In  fact, 
ineligible  to  the  position,  Iieiause  over  tbe 
age  of  35  years,  the  charter  expressly  pio- 
riding  that  no  person  shall  be  eligible  to  that 
position  who  Is  not  under  the  age  of  35  years. 
Under  this  appointment  he  entered  upon  and 
(xiutiniied  to  perform  the  duties  of  patrolman 
until  June  25,  ISM,  for  all  of  which  time  be 
was  paid  his  salary  In  full.  On  June  25, 
1894,  the  mayor  removed  him  from  tbe  police 
force.  The  charter,  however,  provides  that 
such  removals  "shall  not  take  effect  until  no- 
tice thereof  is  given  to  tbe  common  council 
and  the  action  of  the  mayor  Is  concurred  In 
by  a  majority  vote  of  tbe  entire  number  of 
members  elect  of  said  council.''  At  this  time 
there  were  two  rival  bodies,  each  claiming 
to  be  the  assembly  of  the  city  of  St  PauL 
See  State  v.  Holman  (Minn.)  59  N.  W.  100& 
The  mayor,  recognizing  tbe  "Van  Slyke  body" 
as  tbe  lawful  assembly,  transmitted  to  it  no- 
tice of  plaintlfTs  dismissal.  That  body  con- 
curred in  the  mayor's  action,  as  also  did  the 
board  of  aldermen,  the  other  branch  of  the 
common  council.  The  mayor  thereupon  ap- 
i;>oInted  another  person  as  patrolman  in  plain- 
tiff's place.  After  tbe  decision  in  State  v. 
Holman,  an  assembly  having  been  organized 
which  was  confesHedly  legal,  the  mayor  gave 
notice  to  that  body  of  his  action  in  removing 
the  plaintiff,  which  they  duly  approved  on 


October  24,  lS8i.  The  plaintiff  "performed 
no  duty  for  the  city,  as  patrolman  or  other- 
wise, after  June  25,  1894,  but  frcnn  that  date 
down  to  October  24,  IS&i,  be  had  no  other 
employment,  and  held  himself  in  readiness 
to  act  as  such  patxt^maii  fear  the  city,  If 
called  upon."  This  action  la  bronffbt  by 
plaintiff  to  recover  salary  as  patrolman  from 
June  25  to  October  24,  1894;  his  contention 
being  that  the  "Van  Slyke  body"  was  not  the 
legal  assembly,  and  hence  that  bis  discharge 
did  not  take  effect  until  October  24th.  The 
contention  of  the  city  is  that  plaintiff  cannot 
recoTW  because  (1)  tbe  salary  of  patrolmeo 
had  not  been  fixed  by  the  common  council  as 
required  by  the  city  charter;  (2)  tbe  "Van 
Slyke  body"  was,  at  least,  the  de  facto  assem- 
bly; (3)  the  plaintiff's  appolntmwt  was  void,, 
because  he  was  ineligible.  Under  our  view 
of  the  case,  it  is  only  necessary  to  consider 
tbe  last  of  these  propositions. 

It  will  be  observed  that  the  question  is,  not 
tbe  TaUdlty  as  to  third  parties  of  plaintiff's 
acts  as  a  de  facto  patrolman,  but  bis  right  to- 
recover  compensation  or  salary  from  the  ctty> 
In  such  an  action  bis  right  to  the  office  w  po- 
sition is  directly  Involved.  It  will  also  be  oI> 
served  that  tbe  plaintiff  Is  not  seeking  to  re- 
cover for  services  actually  performed.  Dur- 
ing tbe  time  for  which  he  seeks  to  recover 
salary  he  ms  not  actually  in  office,  and  per- 
formed none  of  Its  duties.  N^th«r  had  he 
any  contiact  or  vested  right  to  tlie  omtinii- 
ance  of  office  or  of  Its  emoluments.  The  may- 
or, with  the  ftpiinvval  of  the  common  cotmcllr 
had  a  tight  to  remove  blm  at  any  tlow.  Un- 
der such  a  Btste  of  facts,  at  least,  we  think 
it  was  incumbent  aa  plaintiff,  in  order  to  re- 
cover, to  inwe  that  he  was  a  de  Jure,  and 
not  a  mere  de  Acto,  p8tnilnian,-^u  other 
words,  to  prove  a  valid  and  legal  appoints 
ment  to  tbe  office.  If  he  ever  was  amxrtnted, 
it  iraa  in  Septonber,  1892.  Bnt  that  appoint- 
m«it  was  clearly  illegal,  because  of  his  in- 
eligibility on  account  of  age^  Never  having 
been  legally  appointed,  he  cannot  recover 
salary  for  the  time  be  was  not  actually  In 
office  and  performing  its  duties. 

It  Is  suggested  ttiat  the  iasoe  ctf  tiie  validity 
of  plaintiff's  appointment  was  not  raised  by 
the  pleadings.  The  court  expressly  finds, 
that  he  was  ineligible  at  the  time  of  his  ap- 
pointment, and.  In  the  absence  of  the  evi- 
dence and  other  proceedings  on  the  trial,  we 
must  assume  that  every  issue  upon  which- 
the  court  finds  was  voluntarily  UUgated  by 
the  partleB,  whether  raised  by  the  pleading^ 
or  not  Judgment  affirmed. 


NORDINE  V.  KNUTSON  et  al. 

(Supreme  Court  of  Hinaesota.    Oct  17,  1895.) 

VsumcATiON  or  Liik  Statbmeiit. 

The  verification  of  a  Hen  statement  was 
that  the  affiant  was  the  person  named  as  claim- 
ant in  the  foregoing  claim  for  a  lien,  "that  he- 
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had  kiiowledRe  of  the  facts  thprcin  ntnted,  and 
that  tho  same  were  trne."    Hdd  sufficient. 
(Sj  llnbua  by  thtj  Court.) 

Appeal  from  district  conrt,  Ramsey  county; 
Hascal  R.  Brill,  Judge. 

Action  by  Charles  Nordtne  against  Inge- 
burg  Knutson  and  Calvin  A.  Fleming.  Ver- 
dict tor  def^ndftnta.  From  an  order  refusing 
a  new  trial,  plaintiff  appeals.  Berersed. 

John  W.  Beat,  tor  appellant  Schoon- 
maker.  Fluulng  &  Hlntennlater,  for  re8p<Hid- 
ents. 

MITCHELL,  J.  The  only  question  In  this 
case  Is  the  sufficiency  of  the  Terlflcatlon  of 
plaintiff's  statement  of  claim  for  a  mechan- 
ic's lien.  The  requirement  of  the  statute  Is 
that  "said  statement  shall  be  reiified  by  the 
oath  of  the  person  claiming  the  lien  or  by 
bis  agent  or  some  one  having  knowledge 
of  the  facts."  Gen.  St.  1894.  {  6236.  The 
veriflcatlon  is  as  follows:  "Charles  Nordlne, 
ot  said  county,  being  duly  sworn,  says  he  is 
the  person  named  as  claimant  In  the  fore- 
^Ing  claim  for  lien,  that  he  hajs  knowledge 
of  the  facts  therein  stated,  and  that  the 
same  are  true."  The  objections  nrged  to 
this  verification  are:  First,  that  It  does  not 
verify  the  whole  of  the  statement,  hot  only 
that  part  of  It  designated  "facts  therein  stal- 
ed"; second,  that  the  word  "focts"  means 
and  includes  mly  such  statements  as  are 
trne  In  ftct,  and  therefore  that  the  Terlflca- 
tlon amounts  merely  to  an  affidavit  that 
such  parts  of  the  statement  are  true  which 
■are  true  in  fact,  and  hence  Is  no  veriflcatlon 
at  all.  We  think  these  criticisms  are  alto- 
gether too  technical.  What  the  statute  aims 
at  is,  by  requiring  an  affidavit  of  the  truth 
of  the  statement  of  facts  upon  which  the 
claim  for  a  lien  Is  founded,  to  prevent  the 
Incumbering  of  the  titles  of  property  by  the 
filing  of  unfounded  claims  for  liens.  The 
foir  construction  of  this  verification  Is  that 
the  party  swears  that  those  matters  stated 
as  facts  In  his  Hen  statement  are  true.  This 
Is  CMtainly  a  substantial  compliance  with 
the  statute.   Order  reversed. 


BROWN  &  HAYWOOD  CO.  CHAD- 
BOURN  et  al.i 
(Supreme  Court  of  MiDoesota.    Oct.  i7,  1895.) 
Praod— SL'moiBXov  or  Evidbncr. 
Beld,  that  a  new  trial  was  properly  grant- 
ed on  the  eround  that  the  verdict  was  mianp- 
portetl  by  the  evidence. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Hennepin  coun- 
ty: Charles  B.  Elliott,  Judge. 

Actiou  by  the  Brown  &  Haywood  Com- 
pany agflinst  Charles  N.  Cfaadbourn  and  oth- 
ers. Verdict  for  plaintiff.  From  an  order 
granting  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

J.  H.  Cook  and  F.  B.  Hart,  for  appellant. 
Jnnies  O.  Pierce,  for  respondents. 

I  Rehearins  denied. 


MITCHELL,  J.  Appeal  from  an  order 
granting  a  new  trial  on  the  ground  thai  the 
verdict  for  the  plaintiff  was  not  Justified  by 
the  evidence.  In  the  order  the  court  states. 
In  effect,  that  he  was  of  opinion  that  there 
was  no  evidence  whatever  to  support  the 
verdict  In  view  of  this,  the  plaintiff  con- 
tends that  the  order  granting  a  new  trial 
must  be  reversed  If  It  appears  that  there  was 
tn  fact  evidence  anffldent  to  support  the  ver- 
dict; while  the  defendants'  contention  Is 
that  It  la  immaterial  whether  the  court  wax 
right  or  wrong  In  bis  (pinion  that  there  was 
an  absence  of  any  evidence  to  support  the 
verdict;  that,  the  new  trial  having  been 
granted  on  the  statutory  ground  that  the 
verdict  was  not  justified  by  the  evidence,  the 
familiar  rule  of  Hicks  v.  Stone,  13  Minn.  434 
(Oil.  8^,  applies.  It  Is  not  necessary  to  de- 
termine which  party  Is  right  for,  after  a 
careful  examination  of  the  entire  record,  we 
are  satisfied  that  the  evidence  was  wfa(rfly  in- 
snffldent  to  support  the  verdict'  The  action 
was  brought  to  recover  t&c  material  furnish- 
ed by  plaintiff  for  the  construction  of  a  cer- 
tain building.  The  gist  of  plaintiff's  action, 
and  the  theory  upon  which  It  wholly  pro- 
ceeded, was  that  the  building  referred  to  was 
constructed  by  and  for  the  Chadboums.  and 
that  It,  as  well  as  the  lot  on  which  It  waH 
erected,  was  In  fact  al^rays  their  property: 
that  the  pretended  sale  of  the  lot  by  them  to 
Dahl,  and  the  conveyance  of  It,  In  pursuance 
of  that  sale,  to  Ackerwold,  antl  the  mort- 
gage by  the  latter  badk  to  Chadbourn's  sis- 
ter-in-law, Toplitr,  were  merely  sham  and 
colorable,  and  In  pursuance  of  a  fraudulent 
conspiracy  entered  into  between  the  Chad- 
boums, Dahl.  and  Ackerwold  to  enable  thi^ 
Cliadbourns  to  secure  the  erection  of  a  bulhl- 
Ing  on  their  lot  without  paying  for  it,  and 
thereby  cheating  out  of  their  pay  those  who 
furuished  labor  and  materials  tac  the  build- 
ing. We  can  readily  see  how  such  a  scheme 
might  be  attempted  to  be  carried  out  In  th«> 
manner  suggested,  by  pretending  to  sell  n 
lot  on  time  to  an  Irresponsible  party,  and 
taking  back  from  him  a  mortgage  for  the  nl 
leged  purchase  money  and  for  a  loan  oi 
enough  money  to  enable  him  to  keep  himself 
afloat  until  the  contemplated  building  wns 
completed,  with  the  Intention  that  the  real 
owner,  but  pretended  grantor  and  mort- 
gagee, should  then  step  In.  and  take  the  en- 
tire property  on  his  pretended  mortga^o, 
leaving  a  great  part  of  the  material  men  and 
laborers  unpaid.  And  It  may  be,  as  plain 
tiff's  counsel  claim,  that  this  fraudulent  de- 
vice Is  ft^uently  resorted  to  by  dishonest 
men  to  secure  the  Improvement  of  their  real 
estate  witbout  p^ng  for  it  Whatever  snob 
a  case  la  proven,  the  material  men  and  labor- 
ers would  unquestionably  be  entitled  to  re- 
cover against  the  actual  owner  of  the  prop- 
erty. But  there  was  no  evidence  reasonably 
tending  to  prove  that  this  was  sucb  a  case. 
In  our  Judgment,  the  most  that  the  evidence 
possibly  tends  to  show  is  that  the  Chad- 
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borniu  may  have  made  an  adrantageonB  bar- 
enln  In  selling  their  lot  for  a  Terr  liberal 
prlc^  and  may  bave  been  nuiie  Intent  on 
this  than  on  the  pecuniary  Interests  of  Dabl, 
ttae  piuchaser,  or  of  those  who  might  glre 
him  credit  while  wectlng  the  building;  bnt 
that  the  sale  wan  an  actual,  and  not  a  merely 
colorable,  one,  and  that  Dahl  was  erecting 
tlie  building  for  himself,  and  not  for  ttae 
Cbadbonms,  we  think  the  erldoice  Is  cwcln- 
sire;  and,  that  being  so,  the  entire  totinda- 
tion  upon  which  plalntlflF's  action  rests  falla 
to  ttae  gronnd.  The  evidence  Is  too  rolnml- 
nous  to  be  dlscnssed  at  lengtli,  bntone  fact  Is 
worthy  of  spe<^  mention.  The  bnlldlng 
erected  by  Dahl  cost  and  is  worth  some  f  10,- 
OOO  or  ¥12,000.  It  appears  that  all  of  this 
tras  in  fact  paid  for  by  blm,  except  the  paltry 
sum  of  fSOO  or  «400;  of  which  plaintiff's  blU 
of  $175  was  a  part  Ttae  very  Idea  tlmt  any 
bastness  man  wonld  take  the  trouble  and 
assume  the  ride  of  entering  Into  such  a 
fraudulent  scheme  as  that  charged  fat  the 
purpose  of  saTlng  this  Infinitesimal  part  of 
the  cost  of  a  building  is  so  Improbable  as  to 
be  beyond  reasonable  belief.  Order  affirmed. 


UOQUIST  et  aL  T.  OHAPBU  Sheriff. 
iSnpreme  Court  of  Minnesota.    Oct.  17,  1806.) 

ADmssiosa  at  Trial— Appeal— Re  view. 

l.StM  that,  upon  the  admiasions  of  fact 
nnd  coaceflsions  «s  to  the  law  made  by  plain- 
TiSs  on  the  trial.  Judgment  was  rightly  oraered 
for  the  defendant. 

2.  If  a  cause  Is  rightly  decided  according  to 
the  poHltiona  taken  by  a  party  on  the  trial,  be 
cannot  complain.  He  cannot  shift  his  position 
on  Appeal,  and  -irge  that  Bome  other  position 
iras  the  correct  one,  and  that  for  that  reason 
*he  ease  should  hare  been  differently  decided. 
(STllabns  by  the  Court) 

Appeal  from  district  court,  Ramsey  county; 
Charles  B.  Otis,  Judge. 

Actlcm  by  Peter  Moqnlst  and  WUllam  Brun- 
sail  against  Charles  E.  Chapel,  sheriff,  for 
the  eonvNflion  of  property.  Judgment  was 
ordered  for  defmdant  and  plaintiffs  appeal. 
Affirmed. 

A.  B.  Darelius,  for  api>ellants.  Herbei-t  E. 
Day,  for  respondent 

MITCHELL,  J.  The  complaint  alleged 
that,  on  ft  day  named,  the  plaintiffs,  as  co- 
partners, were  the  owners  of  and  In  posses- 
sion of  certain  chattel  property,  and  that  on 
tbat  day  the  defendant  wnmgfully  convert- 
ed the  property  to  his  own  use.  The  an- 
swer alleged  that  on  the  day  named  In  ttae 
complaint,  the  defendant,  as  sheriff,  under 
and  by  vii-tue  of  a  writ  of  attachment  against 
one  of  the  plalntlflTe,  levied  on  the  property, 
and  took  It  Into  bis  custody,  and  that  he 
still  held  the  property  by  virtue  of  such 
levy.  When  the  case  came  on  for  trial,  "the 
attachment  papen^  vren  put  In  evidence,  and 
plaintiffs  admitted  that  they  were  tegular  on 
their  face,  and  that  the  property  was  taken 
by  the  defendant  under  the  writ  of  attach- 


ment The  return  of  the  sheriff  on  the  wilt, 
which  was  also  In  evidence,  and  was  admit- 
ted to  be  regular  on  Its  face,  was  to  the  ef- 
fect that  cm  the  day  named  In  the  compbiint 
the  defendant  levied  upon  and  attached  all 
the  right  title,  and  Interest  of  the  defendant 
In  the  writ  la  ^e  property  in  question.  Upon 
these  tects  the  court  ordered  Judgment  In 
favor  of  the  defendant  All  of  plaintiffs*  as- 
slgnmenta  of  error  go  to  tbe  question  of  Uie 
correctness  of  this  ruling,  l^elr  counsel 
does  not  now  question  but  that  under  the  de- 
dsions  of  this  court,  the  interest  of  one 
partus  In  ttie  partnership  property  may  be 
levied  on  undo:  process  against  blm,  and 
that  for  the  purpose  of  making  such  levy 
^ectual,  the  officer  may  take  the  property 
Into  his  custody,  and  hence  tbat  the  original 
talcing  of  this  property  by  defendant  under 
the  writ  was  lawful;  but  his  contention  Is 
that,  under  the  comtidalnt  he  bad  a  right  to 
prove  a  subsequent  wrongful  conversion  of 
the  property  by  the  staerlfl,  which  would  ren- 
der him  a  trespasser  ab  InlUo,  and  hence  that 
ttie  court  erred  In  ord«li«  Judgmoit  for  the 
defendant 

Ttae  record  discloses  all  that  passed  be- 
tween court  and  counsel  upon  the  trial,  and. 
while  it  may  give  support  to  the  statement 
of  plaintiffs'  attorney  In  his  argummt  that 
on  the  trial  counsel  "did  not  know  where 
they  were  at,"  yet  we  cannot  constme  ttae 
record  otherwise  than  as  showing  ttaat  plain- 
tiffs* counsel  stood  aquarely  and  exclusively 
upon  ttae  proposition  ttaat  the  act  of  the 
defeudant  In  levying  upon  the  property  and 
takbig  it  Into  his  custody,  under  the  writ 
constituted  a  wrongful  conversion,  and  was 
the  conversion  of  which  he  complained.  In 
the  first  place,  the  admissions  made  on  the 
trial  were  made  for  the  purpose  of 'present- 
ing some  legal  question  to  be  raised  by  de- 
fendant's motion'.  What  this  question  could 
be,  unless  It  was  the  right  of  the  sheriff  to 
levy  upon  and  take  the  custody  of  this  prop- 
erty under  the  writ  it  Is  difficult  to  conceive. 
That  this  was  the  question  In  mind  Is  Indi- 
cated by  ttae  fact  tbut,  after  ttae  admissions 
were  made,  defendant's  connael  cited  author- 
ities to  tbe  proposition  that  an  officer  could 
levy  on  partnei-shlp  proiwrty  under  process 
against  the  property  of  one  of  the  partnera 
Tbe  court  then  seems  to  have  called  on  plahi- 
tlffs'  counsel  to  hear  what  he  had  to  say  to 
this  proposition.  Counsel's  answer  was:  "It 
seems  to  strike  pretty  hard  at  thte  case." 
The  court  then  said:  "That  Is  the  conversion 
which  you  here  charge  was  a  conversion  by 
wrongfully  taking  possession  of  this  proper- 
ty; tbat  Is,  the  conversion  was  by  levying 
upoh  it  and  ezerdslng  over  It  tbe  custody 
and  authority  which  a  sheriff  ordinarily 
does.*'  Then,  after  calling  attentlm  to  the 
tect  tbat  the  conversion  alleged  was  of  the 
date  of  the  levy,  and  the  answer  of  the  sher- 
iff was  that  he  took  it  under  tbe  writ,  and 
that,  under  the  decisions  of  this  court,  be 
bad  a  right  to  take  the  custody  of  the  en- 
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tire  pnq>ert7,  tbe  court  tben  adds:  "Wouldn't 
that  be  a  sufficient  answer  to  your  ault,  and 
would  you  be  permitted  to  show  bere  that 
be  Bubaequently  releaaed.  the  levy*  or  subse- 
quently BO  cmdncted  himself  aa  to  appro- 
priate It  In  a  way  that  would  be  actionable?" 
To  which  counsel  replied:  "I  think  not  I 
think  I  am  bound  to  establlAi  a  converalon 
as  of  tbe  date  alleged  In  the  complaint" 
It  seems  to  us  that  tbe  only  Inference  to  be 
drawn  from  this  la  that  plaintlfTs'  counsd 
stood  exclnalvely  upon  the  proposition  that 
tbe  act  of  the  sheriCT  in  levying  upon  and 
taking  the  custody  and  possession  of  part- 
nership property  under  a  writ  against  the 
property  of  one  of  the  partners  Individually 
constituted  a  wrongful  conversion.  Tbe  trial 
court  could  not  have  otherwise  understood 
connsers  position.  Neither  in  tbe  pleadings 
nor  during  the  tiial  was  there  the  slightest 
Buggeation  of  any  subsequent  act  of  the  de- 
fendant with  reference  to  the  prt^rty  that 
would  have  amounted  to  a  trespass  or  a 
wrongful  conversion.  Further  than  that,  the 
counsel  admitted  to  tbe  court  that,  even  If 
there  had  been,  he  could  not  prove  It  in  this 
action.  Under  the  admissions  as  to  the  facts 
and  the  law  made  by  plaintiffs'  counsel  In 
open  court,  there  was  no  error.  In  directing 
Judgment  for  the  defendant  fHavlng  sub- 
mitted his  case  upon  one  theory  of  tbe  law 
and  facts,  a  party  cannot  complain  If  it  Is 
correctly  decided  according  to  that  theory, 
or  be  afterwards  heard  to  say,  If  some  oth- 
er theory  had  been  presented.  It  should  have 
been  decided  dUFcrently^ 

In  some  of  the  rema^  made  by  the  trial 
Judge  during  the  trial,  as  well  as  In  his  mem- 
orandum, be  Intimates  that  the  original  tak- 
ing undier  the  writ  being  lawful,  even  If  the 
sheriff  pubaequenUy  appropriated  the  entire 
property  to  the  payment  of  the  debt  of  the 
defendant  In  the  writ  tttls  would  not  con- 
stitute a  cause  of  action  In  fiivor  of  the  part- 
nership; that  the  only  remedy  would  be  an 
action  by  the  other  partner  for  an  account- 
ing. Whether  the  court  was  right  or  wrong 
in  this  Is  not  Important  It  Is  the  decision 
of  the  court  &nd  not  his  reasons  for  It  or  bis 
views  on  questions  of  law  not  before  him, 
that  is  here  for  review.    Order  affirmed. 


STATE  ex  rel.  BAY  v.  HALDEN,  County 
Auditor. 

(Snpreme  Coort  of  Minnesota.    Oct  IT,  1895.) 

liBUEHPTION    mOM    TaX    SaLB  —  NoTICB  —  MaN- 

DAMrS. 

1.  A  notice  that  the  ^riod  for  redemption 
from  a  tax  sale  will  expire  "sixty  days  after 
service  of  the  notice  In  the  manner  prescfibed 
by  statute."  held  insufiicient.  Kenatson  r.  Rail- 
war  Co.  (Minn.)  60  N.  W.  813,  followed. 

2,  The  statnte  requiring  notice  to  l>e  giTen 
of  the  time  when  the  redemption  period  from 
a  tax  sale  will  expire  (Qea.  St.  1S94,  g  1654) 
applies,  although  tbe  name  of  tbe  owner  is  stat- 
ed In  the  assessment  book  as  unknown,  and 
there  is  no  person  in  the  actual  possession  of 
the  premises. 


3.  Notice  to  the  unknown  owner  must  be 
made  by  publication.  Where,  by  reason  of  an 
inefEectual  attempt  to  give  the  notice  requh^  bf 
atatnte,  the  redemption  period  has  not  expiru, 
mandamus  will  lie  to  compel  the  county  auditor 
to  allow  a  redemntion,  and  execute  a  certificate 
of  redemption. 

4.  The  Bole  effect  of  Gen.  St.  1894,  {  1662, 
la  to  extend  the  time  of  redemption  from  s  tai 
sale  from  two  years  to  four  years  where  tbe 
owner  dies  before  the  ex|iiratlon  of  the  redemp- 
tion period.  It  does  not  dispense  with  the  giv- 
Ing  of  notices  in  snch  cases,  or  absolutely  Unit 
the  redemption  period  to  four  jeaim,  although  no 
notice  has  been  given. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court  St  Louis  coun- 
ty; S.  H.  Moer,  Judge. 

Application  In  the  name  of  the  state  on 
the  relation  of  Uob«*t  C.  Ray,  executor  of 
James  D.  Bay,  deceased,  for  mandamus  re- 
quiring Odin  Halden,  auditor  of  St  Louis 
county,  to  allow  relator  to  redeem  certain 
lands  from  tax  sale.  Relator  had  judgment 
and  defendant  appeals.  Affirmed. 

John  Jenswold,  Jr.,  for  appd,lant  BIUbml 
Congdon  &  Dickinson,  for  respondent 

MITCHELL,  J.  L  The  notice  of  the  ex- 
ptration  of  the  period  of  redemption  was 
dearly  insnfflcient  under  the  doctrine  of  Ke- 
natson V.  KaUway  Co.  (illnn.)  60  N.  W.  SIZ. 
The  notices  in  the  two  cases  are  not  dlstiu- 
guishable  on  principle.  The  notice  in  tbe 
present  case  was  that  the  time  for  redemp- 
tion would  expire  "sixty  days  after  sen-Ice 
of  this  notice  in  the  manner  prescribed  by 
section  37.  c.  6,  Gen.  Laws  Minn.  1877,  and 
amendments  thereto.  This  reference  to  the 
statute  did  not  aid  the  notice.  The  wordK 
"in  the  manner,"  etc.,  refer,  as  their  ant«>- 
cedent,  to  the  words  "serrice,"  etc,  Immedi- 
ately preceding.  The  statute  requires  that 
the  notice  itself  shall  state  when  the  re- 
demption period  win  expire.  It  is  not  oaoufih 
to  refer  to  the  statute  on  the  subject 

2.  The  statute  provides  tiiat  the  real-estate 
assessment  book  prepared  by  the  county  au- 
ditor shall  show,  among  other  things,  "tbe 
names  of  tbe  owners,  If  to  blm  known,  and, 
if  unknown,  so  stated  opposite  each  tract  or 
lot"  Gen.  St  1894,  fi  1537.  The  statute  re- 
lating to  notice  of  the  expiration  of  tbe  re- 
demption period  provides  for  the  prepariu; 
of  "a  notice  to  the  person  in  whose  name 
such  lands  are  assessed";  also,  "if  the  per- 
Bon  named  in  such  notice  cannot  be  found  in 
the  county  and  there  be  any  person  in  the 
actual  possession  of  the  land  in  sncb  notice 
described,  the  same  shall  in  like  manner  be 
served  on  him,"  but  "if  there  be  no  person 
In  tbe  actual  possession  of  said  land  *  •*  * 
the  service  of  the  said  notice  shall  be  made 
thereafter  by  publication,"  etc  Id.  {  16^. 
In  this  case  the  land  in  question  was  not  as- 
sessed In  the  name  of  any  person,  but  the 
name  of  the  owner  was  stated  In  the  assess- 
ment book  as  nnknown.  Neither  was  there 
any  person  in  the  actual  possession  ot  tbe 
premises.  The  contention  of  the  appellant  Is 
that  no  notice  of  the  expiration  of  tbe  period 
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of  redonptioD  was  necMBaty  under  the  <dr- 
i-uiiistances;  that  the  statute  requiilng  such 
notice  fa  Inapplicable  to  such  a  case,  because 
there  Is  no  person  to  whom  the  notice  could 
be  addressed,  or  upon  whom  It  could  be 
■erred,  and  bence  Uk  requirements  of  the 
statute  cannot  be  compiled  with.  We  do  not 
concur  in  this  view.   In  our  opinion,  the  stat- 
Qte  Is  Just  as  api^cable  to  cases  where  the 
owner  of  the  land  Is  stated  to  bs  unknown 
as  where  the  property  Is  assessed  In  the 
name  of  a  known  owner  or  supposed  owner. 
Where  the  owner  Is  stated  to  be  unknown, 
of  course  the  notice  could  not  be  addrewed 
to  any  particular  person  by  name.  Whether, 
In  such  case,  any  Investigation  should  be 
made  to  find  the  owner,  or  whether,  without 
any  sucb  effort,  service  might  be  made  on 
the  person.  If  any,  In  the  actual  possession 
of  the  premises,  we  need  not  now  ccmslder. 
But  at  least  where  the  owner  cannot  be 
fonud,  and  there  is  no  one  In  actual  posaee- 
sion,  there  ts  no  reason  why  the  notice  may 
not  be  served  by  publication,  where  the 
name  of  the  owner  Is  unknown  as  well  as 
where  the  land  Is  assessed  in  the  name  of  a 
known  ownw.   If  It  is  required  to  be  ad- 
Iressed  to  any  one.  It  can  be  addressed  tc 
the  "unknown  owner."  We  think  the  stat- 
□te  contemplates  that  this  shall  be  done,  and 
such,  we  think.  Is  the  construction  which 
has  been  usually  placed  upon  tt  by  the  bar. 
Any  other  construction  would  open  wide  the 
door  for  fraudulent  and  collusive  practices 
that  would,  to  a  great  extent,  nullify  the 
beneficent  object  of  the  statute. 

3.  Mandamus  to  compel  the  county  audi- 
tor to  permit  the  relator  to  redeem  and  to 
execute  certificates  of  redemption  was  a 
proper  remedy.  The  purpose  of  the  proceed- 
ings Is  not  to  determine  a  question  of  title  to 
the  land  (although  incidentally  It  has  that 
effect),  but  to  comp^  the  performance  by  the 
auditor  of  an  act  which  the  law  specially 
enjoins  as  a  duty  resulting  from  his  office, 
and  to  the  performance  of  which  the  relator 
Is  entitled  as  an  absolute  legal  right 

4.  We  think  the  appellant  wholly  mlsap- 
prehends  the  meaning  of  Gen.  SL  1894,  { 
1002.  The  Bole  purpose  of  this  statute  was 
to  extend  the  time  for  redemption  from  a 
tax  sale  from  two  years  to  four  years  where 
the  own^  died  before  the  expiration  of  the 
period  of  redemption.  It  was  not  designed 
to  dispense  with  the  giving  of  notices  In  such 
cases,  or  to  absolutely  limit  the  period  of 
redemption  to  four  years,  notwithstanding 
that  no  notice  had  been  given.  Judgment 
affirmed. 


McMORRAN  et  aL  v.  FITZGERALD  et  aL 

(Supreme  Court  of  Michigan.  Oct  8.  1880.) 

(xjinTonoN — EH/oiNise  Svjbx'koe. 

The  operittioD  of  a  machine  and  black- 
imfth  shop  devoted  to  boat  repairing,  in  a  nei^- 
borhood  otherwise  given  op  to  costly  residences, 


eetablisned  after  the  charaetar  of  the  localltr 
as  a  residence  diatrlct  had  been  determined, 
and  In  the  face  of  proteste,  will  be  enjoined. 

Appeal  from  circuit  court,  St  Clair  county. 
Id  chancery;  James  B.  Eldredge,  Judge. 

Action  by  Henry  McMorran  and  John  E. 
Botstord  against  James  H.  Fitzgerald,  Thom- 
as* J.  Fitzgerald,  and  Daniel  N.  Bunnels  to 
enjoin  defendants  from  maintaining  a  nui- 
sance. Fi-om  a  decree  for  complainants  de- 
fendants appeal.  Affirmed. 

Chadwick  &  Mcllwain,  tcr  appellants.. 

AtlUnaoD  &  Wolcott,  for  appellees. 

1  High  Inj.  SI  772,  778;  Boss  t.  Butler, 
19  N.  J.  Eq.  294;  Robinson  v.  Baugh,  SI 
Mich.  290;  Cleveland  v.  Gas  Light  Co.,  20  N. 
J.  Eq.  201;  Hutcblns  v.  Smith,  63  Barb.  251; 
NorrlB  V.  Hill,  1  Mich.  202;  Edwards  t.  Min- 
ing Co.,  38  Mich.  46;  Blgekiw  T.  Bridge  Co., 
14  Conn.  G65;  Frtnk  lawr^ice,  20  Oonn. 
117;  Barnes  v.  City  of  Baclne,  4  Wlat  454; 
Flaherty  Moran,  81  Mich.  62,  45  N.  W. 
881;  White  v.  Cohen,  1  Drew,  313;  Snyder 
V.  Caben,  29  W.  Va.  48,  1  S.  E.  241;  Burke 
T.  Smith.  37  N.  W.  838.  69  Mlcfa.  380;  Shims 
T.  Ollnger,  60  Iowa,  671  j  Fuseller  v.  Spanld- 
Ing,  2  La.  Ann.  773;  Feck  t.  Elder,  S  Sondf. 
126;  Relchert  T..Geer8,  98  lod.  73;  BushneU 
V.  Robeson,  62  Iowa,  540,  17  N.  W.  888; 
Coker  v.  Berge,  9  Ga.  425,  10  Ga.  S36;  How- 
ard V.  Lee,  3  Sandf.  281;  Duncan  v.  Hayes, 
22  N.  J.  Eq.  25;  Pennoyer  t.  Ailen.  66  Wis. 
502,  14  N.  W.  609;  Fish  t.  Dodge,  4  Denio, 
315;  GUbert  t.  Showennan.  28  Mk&  448; 
Cooper  v.  Bandall.  S3  IlL  24;  Whitney  v. 
Bartholomew,  21  Conn.  218;  Hnrlbut  t.  Me- 
Kone,  66  Conn.  81,  10  Atl.,  164;  Campbell  v. 
Seaman,  63  N.  Y.  568;  Fogarty  v.  Brick  Co. 
(Kan.  Sup.)  81  Pac.  1052;  Appeal  of  ladles' 
DectHratlve  Art  Club  (Pa.  Sup.)  13  Atl.  537; 
Smelting  Co.  t.  Tlpphig,  11  H.  L.  Caa  642. 

HOOKER,  J.  The  defendant  is  owner  of  a 
machine  and  blacksmith  shop,  devoted  to 
boat  repairing,  ^tuate  upon  the  St.  Clair  river 
at  Port  Huron,  In  a  neighborhood  otherwise 
devoted  to  resldencea  Hie  buIldUiga  In  the 
Immediate  vldnlty  are  among  the  finest  and 
moat  costly  In  the  city,  and  are  correspond- 
ingly fornlshed.  The  drcult  Judge  found  that 
the  locality  was  especially  adapted  to  the 
puri>ose  of  residences  of  this  cbaractn,  and 
had  been  exdnslvely  so  used  for  many  yearn 
prior  to  the  erection  of  the  defendant's  shop, 
and  that  this  fact  was  plainly  apparent  to  tlie 
casual  obsei-ver  at  the  time  the  shop  -waa^ 
built  He  further  found  that  this  shop,  and 
boats  which  it  called  to  the  locality,  for  re- 
pairs, emitted  from  their  several  smokestaclis 
smoke,  laden  with  cinders,  soot,  and  dis- 
agreeable odors,  which  penetrated  the  bouses, 
Tendering  them  unclean,  uncomfortable,  and 
to  a  material  extent  unwholesome,  and  that 
It  bad  to  a  material  degree  destroyed  the  com- 
fortable, peaceful,  and  quiet  occupation  of  the 
complainants*  homesteads,  which,  If  continued. 
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troold  be  Irreparable;  and  be  rendered  a  de- 
-cree  grautlag  tbe  prayer,  of  the  bill,  to  tbe 
•extent  of  enjoining  the  use  of  tbe  defendants' 
prenilfies  for  tbe  pnrposes  to  wblch  it  is  now 
■devoted.  This  was  upon  the  proposition  that 
relief  by  injunction  should  be  granted  where 
the  business  complained  of  produces  whnt  is 
•orTensIre  to  the  senses  and  renders  the  enjoy- 
ment of  life  and  property  uncomfortable. 

Injunctions  restralnluff  tbe  nse  of  property 
1n  accordance  with  the  owner's  Interests 
should  be  cautiously  granted.  As  a  rule,  tbe 
owner  may  make  such  use  of  his  premises  as 
bis  busiiiesa  or  taste  may  dictate,  and  tbe 
rally  limitation  upon  bis  r^bt  Is  that  be  must 
80  use  his  property  as  not  to  cause  injury  to 
the  property  or  rl^ts  of  those  owning  prop- 
«ty  In  tbe  vldnlty.  There  should  not  t>e  a 
technical  or  fanciful  Interpretation  of  this 
nde.  It  must  always  be  applied  in  tbe  light 
of  the  circumstances;  and  uses  ot  property 
which  might  be  improper  in  one  locallly 
inlRbt  be  proper  In  another.  Thus  a  slaugh- 
terhouse might  be  protected  In  a  place  remote 
from  residences  or  places  of  business,  though 
the  land  of  an  adjoining  proprietor  should 
not  be  free  from  noxious  odors  arising  there- 
from.- But  in  a  populous  district,  or  in  case 
that  the  adjoining  proprietor  should  choose 
TO  erect  a  residence  upon  his  premises,  the 
slaughtertMuse  would  be  at  might  become  a 
nuisance.  Smoke  and  noise  which  are  com- 
mon In  dtlea  would  be  Intolerable  in  rural 
or  suburban  districts,  and,  as  such,  might 
be  exduded  by  the  law.  As  long  as  tbe 
smoke  and  tumult  la  confined  to  portions  of 
a  dty  which  are  prlndpally  deroted  to  such 
business,  little  difficulty  arises,  and  though 
theoretically  a  resident  of  sudi  locality  may 
have  the  same  rights  to  immunity  from  dis- 
cnnfort,  usually  hla  personal  interest  In  tbe 
Increase  of  raluea  which  results  from  occupa- 
tion for  business  purposes  satisfies  him.  But 
when  one  Invades  a  suburban  district  with  an 
offcn^Te  and  noisy  business,  which  from  Its 
nature  Is  Injurious  to  those  having  homes  In 
the  ylclnlty,  merely  because  he  can  purchase 
land  cheap,  or  because  the  location  has  pe- 
ndlar  advantages  for  bis  purpose,  he  takes 
tlie  risk  of  being  compelled  to  compensate 
the  Injured  nel^bor,  or  perhaps  desist  from 
the  offeuBlTe  tise  of  the  property.  An  Inspec- 
tion of  the  evidence  satisfies  us  that,  from 
the  standpoint  of  most  any  one  who  would 
lie  likely  to  occupy  the  residences  of  these 
complainants,  the  conduct  of  the  defendants' 
business  would  be  annoying  and  offensive  In 
the  extreme.  There  Is  ample  evidence  of  tan- 
tilble  Injury  to  the  property  by  smoke  and 
«oot,  and  of  unpleasant  odors  and  noises, 
which  would  make  life  uncomfortable.  The 
extent  of  this  varies  with  the  wind  and  the 
season  of  tbe  year,  but  it  Is  neverflieless  a 
substantial  Invasion  of  complainants'  rights. 
There  la  little  In  the  case  to  excuse  it,  be- 
yond the  Imposition,  which,  so  tar  as  prac- 
ticable, should  be  maintained,  that  one  should 
l>e  permitted  to  do  as  lie  will  with  his  own 


property.  As  stated  before,  the  aituatloo  was 
apparent  before  the  defendants  purdiased  the 
premises  for  the  purpose  of  erecting  their 
shop,  and  before  Its  erection  they  were  cau- 
tioned, and  were  olfered  a  large  sum  to  at^au- 
don  the  project;  but  they  insisted.  Further 
earnest  of  complainants'  sincerity  was  given 
by  the  commencement  of  a  suit  to  restrain  tbe 
operation  of  this  plant  But  tbe  defendants 
persisted,  lend  could  look  at  the  matter  only 
from  the  standpoint  of  business,  to  which 
all  other  Interests  should  yield,— a  sentiment 
which  Is  not  uncommon,  but  one  which  the 
law  does  not  sanction.  Our  opinions  oC  the 
evidence  accord  with  those  of  the  circuit 
Judge,  and  tbe  authorities  fully  sustain  his 
legal  condusion  that,  within  reasonable  lim- 
its, a  man  Is  entitled  to  freedom  from  smoke, 
soot,  noise,  and  noxious  odors  tn  his  home, 
taking  Into  conalderatlon  the  character  of  the 
locality,  and  pre-existing  conditions.  Author- 
ities are  numerous  In  support  of  this  doctrine. 
A  discussion  cf  tbe  subject  win  be  found  In 
Wood,  Nuls.,  c.  15,  where  authorities  are  dt- 
ed.  See,  also,  In  addition  to  cases  dted  In 
tbe  briefs  of  counsel,  Gaunt  r.  Fynney,  8 
Ch.  App.  8;  Ball  v.  Bay,  Id.  4W.  and  a  note 
to  tUs  case  found  In  6  Eng.  R.  440.  We 
think  that  tbe  decree  of  the  circuit  court 
should  be  affirmed. 

LON'O  and  GBANT,  JJ..  did  not  alt  The 
other  justices  concurred. 


AUDITOR  GENERAL  v.   BOARD  OF 
SUP'RS  OF  BAY  COUNTY  et  at 
(Supreme  Court  of  Michigan.  Oct.  10,  18K>.i 
Taxation— Emforciment  bt  Btatb  aoaisst  Caas- 
TT  —  Collection  Fees  — Void  Tax  Sales  — 
CoXRTiTimoxAL  Law— Statctks. 

1.  In  proceedings  by  the  state  to  compel  a 
county  to  levy  and  collect  taxes  due  the  state 
from  a  certain  year  the  county  cannot  set  off 
taxes  paid  to  the  state  prior  to  that  time  to 
excess  of  the  amount  dne,  as  the  state  cannot 
be  sued. 

2.  Where  a  petition  by  the  state  to  compel 
a  county  to  levy  and  collect  taxes  set  out  a 
statement  cf  account  from  a  certain  year,  the 
county  is  not  precladed  from  questioning  thp 
correctness  of  the  accoont  for  that  year,  though 
tiie  statement  showed  that  the  balance  dae 
was  paid  the  following  year. 

3.  Where  a  portion  of  a  county  had  been 
detached  and  M'ganized  Into  a  separate  county, 
and  the  state  assessed  taxes  on  the  county  an 
origioally  constituted,  which  were  collected, 
said  county  cannot  refnse  to  pay  the  amount 
collected  in  excess  of  Its  share,  but  must  resort 
to  the  new  county  for  reimbursement. 

4.  Pub.  Acta  1882,  No.  9,  S  43.  provides 
that  "the  town  treasurer  shall  pay  to  the  coua- 

treasurer  all  state  and  county  taxes  col- 
lected except  that  *  *  *  be  may  retain  a 
sum  suffident  to  fill  any  defidency  In  tiie 
amount  collected  for  school  purposes."  BM, 
that  the  state  has  a  right  to  charge  the  conntf 
with  intercut  on  the  amount  so  retained,  an<l 
the  county  must  have  recourse  to  the  town. 

0.  Pub.  Acta  188a  No.  195.  |  74.  provides 
that  a  collection  fee  ox  4  per  cent,  tiiall  be  add- 
ed to  all  delinquent  taxes  returned  to  tbe  coun- 
ty treasurer,  and  when  paid  to  the  county  treaa- 
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arer  It  shall  belong  to  the  iceneral  connty  fund, 
and  when  paid  to  the  auditor  general  It  iball 
belong  to  the  state  general  fund.  JBdd,  that 
«uch  fee  belongs  to  the  county  or  state  as  it  is 
paid  to  the  one  or  the  other  officer. 

&  Pub.  Acts  18M),  No.  105,  I  71,  providing 
that  lands  bid  off  In  the  name  of  the  state  for 
taxes  assessed  in  previous  ;ears  should  be  sold 
at  the  time  of  the  annual  tax  sales,  on  a  bid  of 
2Q  per  cent,  of  the  amount  due.  the  loss  to  be 
bonie  br  each  tax  as  classified  pro  rata,  is  not 
anconstitational  '.n  that  it  places  on  the  coun- 
ty a  proportionate  share  of  the  loss. 

7.  Where  land  was  sold  nnder  Pub.  Acts 
1886,  No.  1S8,  for  taxes  assessed  under  the 
law  of  1882,  and  tlia  sale  waa  afterwards  de- 
clared void  because  the  act  of  1885  was  not 
retrospectivejthe  auditor  general  had  a  right, 
under  Acts  1885,  t  104,  on  presentation  of  a  cer- 
tificate from  the  trial  Judge,  to  rafond  to  the 
purdiaser  the  amount  paid,  thouali  neither  ib» 
«tate  nor  the  county  was  a  par^  to  the  salt 
declaring  the  sale  void. 

&  Pub.  Acts  lasa.  No.  153,  8  81.  provides 
that  losses  sustained  by  the  default  of  any  offi- 
-cer  shall  be  diarged  to  the  municipality  which 
he  represents.  Section  104  provides  that,  it  the 
«rror  originated  with  the  township  or  county 
officer,  the  proper  amount  shall  be  charged 
hack  to  the  county.  BHd,  that  where  the  attor- 
ney general  advised  and  the  county  treasurer 
made  a  tux  sale  under  act  of  1885  for  taxes 
■assesMd  under  the  law  of  1882,  which  sale  was 
derlared  to  be  Toid,  and  the  auditor  general 
refunded  to  the  purchaser  the  amount  paid,  the 
loss  falls  on  the  state  and  county  proportionate- 

9.  Pub.  Acts  1885,  No.  169,  entitled  "An 
act  to  amend  How.  St.  {  915,  relative  to  com- 
pensation of  staie  troops,"  and  providing  that 
their  compensation  shall  be  paid  by  the  coun- 
ty sending  the  requisition,  is  not  unconstitutlon- 
.al  in  that  the  title  of  the  act  does  not  cover 
the  provisions  thereof. 

10.  Const,  art  10.  |  10,  giving  the  board  of 
supervisors  exclusive  power  to  Gx  the  compen- 
sation for  all  services  rendered  for  the  county, 
ia  not  violated  by  Pub.  Acbs  1885.  No.  TGO.  au- 
thorizing the  auditor  general  to  charge  the  ex- 
pense of  maintaining  the  militia  to  tiie  county 
where  their  services  were  rendered,  though  the 
claim  is  not  submitted  to  the  county  sup^vlsoia. 

Original  mandamus  proceeding,  brooght  In 
the  supreme  court  by  the  auditor  general  to 
compel  the  board  of  supervisors  of  Bay  cotm- 
ty  and  William  V.  Prybeskl,  county  treasurer, 
to  collect  and  pay  to  the  state  cer^in  moneys 
for  taxes.  Issues  of  fact  were  framed,  and 
sent  down  to  the  circuit  conrt  for  the  connty 
•of  Ingham  for  trial  before  a  Jary.  Upon  a 
retnm  to  supreme  court  of  the  finding  below, 
the  case  was  argued  and  submitted.  Writ  Js- 
sned. 

Fred  A.  Mayoftrd.  At^.  Gen.  (A.  A.  Bills, 
■of  counsel),  for  relator.  Isaac  A.  Gilbert, 
rroiL  Atty.  (McDonell  ft  Ball.  Lee  E.  Joslyn, 
and  IT.  R.  Loranger,  of  conusel),  fbr  respond- 
<ADta. 

HOOKER,  J.  The  relator  seeks  to  compel 
the  officers  of  Bay  county  to  collect  and  pny 
to  tha  state  upwards  of  .|10(>.000,  which  he 
claims  to  be  due  to  the  state  from  said  coun- 
■ty.  He  professes  to  dalm  only  sums  which 
bare  been  collected  by  said  connty  since  De- 
■oember  81,  1884.  alleging  that  at  that  date 
said  county  had  overpaid  the  state,  and  that 
4be  state  soon  after  paid  to  said  connty  the 
«nm  of  195.  in  fun  of  the  balance  due  to  the 


connty.  The  county  admits  this  payment,  but 
alleges  that  at  the  time  It  was  made  the  state 
was  indebted  to  the  county  for  a  Inrge 
amount,  which  it  had  paid,  and  the  state  re- 
ceived, under  the  mistaken  belief  that  it  wus 
a  valid  obllgatl(Hi  against  the  county,  and  it 
asks  that  this  sum  be  allowed  in  reduction  of 
relator's  claim.  Apparently  the  county  had 
paid  all  claims  made  by  tiie  state  up  to  De- 
cember 81,  1S84,  and  something  more,  and  it 
asks  that  the  correct  amount  be  ascertained, 
and  allowed  against  tbe  relator's  clqim.  lu 
other  words,  the  county  desires  that  the  ac- 
count between  Itself  and  the  state  from  18W 
to  the  date  of  filing  tbe  petition  be  examined, 
and  a  balance  struck,  disregarding  the  fact 
that  on  December  31,  1884,  a  sum  was  paid 
by  the  state  as  a  balance  due  upon  account. 
It  denies  that  there  was  a  settlement  at  that 
time,  and  questions  the  authority  of  the  coun- 
ty treasurer  to  make  a  valid  settlement.  What- 
ever may  be  thought  about  the  i>ower  of  the 
treasurer  to  settle,  or  of  the  effect  of  his  ac- 
ceptance of  tbe  ¥9d,  it  Is  plain  that  the  state 
received  the  funds  from  the  conntj-;  and.  If 
It  received  more  than  It  was  entitled  to,  the 
most  that  can  be  said  is  that  the  county  bud 
a  meritorious  claim  against  the  state  for  the 
excess,  and  this  we  are  asked  to  enforce 
against  the  state  in  this  proceeding.  If  this 
Is  a  just  claim  upon  the  part  of  the  county. 
It  can  amount  to  no  more  than  a  claim  against 
the  state  for  money  paid  to  the  use  and  bene- 
fit of  the  county,  which.  It  has  been  repeated- 
ly held,  cannot  be  made  tbe  subject  of  an  ac- 
tion against  tbe  state,  as  a  state  cannot  be 
sued  without  Its  consent.  The  case  of  Am- 
bler V.  Auditor  General.  38  Sflch.  746,  is  in 
point,  and  closely  resembles  the  present  case, 
except  that  here  the  proceeding  was  Institut- 
ed by  tbe  auditor  general,  while  In  that  case 
he  was  respondent  In  a  mandamus  proceed- 
ing, upon  relation  of  the  county  treat^urer. 
But  In  that  case,  like  this,  the  amount  In  con- 
troversy was  money  paid  to  the  stnte  treas- 
urer under  a  mutual  mistake  of  law,  and  the 
court  denied  relief,  expressing  doubt  of  tbe 
propriety  of  interference  with  matters  of  a 
purely  public  and  executive  nature,  where  the 
auditor's  action  la  not  purely  mechanical. 
"While  there  Is,  no  doubt,  some  difficulty  In 
drawing  with  precision  any  exact  line  of  Ju- 
risdiction, we  think  It  very  clear  that,  where 
money  has  gone  Into  the  state  treasury,  not 
as  a  separate  and  Independent  Item  wrongful- 
ly received,  but  as  part  of  a  general  balance 
rightfully  received,  the  recovery  of  It  from 
ihe  stnte,  if  not  voluntarily  allowed  within 
the  autliorlty  of  some  proper  officer,  must  fall 
within  tbe  same  rules  that  would  apply  to 
any  other  pecuniary  demands  against  the 
state.  If  this  money  had  been  found  in  a 
city  or  county  treasury  among  the  book  bal- 
ances or  other  charges  or  credits,  or  If  It  had 
been  retained  by  an  individual  upon  an  error 
In  stating  accounts,  It  could  not  be  distin- 
guished from  other  causes  of  action  usually 
prosecuted  In  a  suit  for  mouey  had  and  re- 
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cehred.  It  Is  simply  bo  much  mouey  kept 
bach  out  of  the  collections  made  by  the  state 
for  the  benefit  of  the  county.  If  the  state 
could  be  sued.  It  would  certainly  -not  ,be  a 
pr<^>er  case  f<Hr  mandamus.  The  ^ct  that  ac- 
tions will  not  He  against  the  state  does  not 
chanfre  the  nature  of  the  claim,  or  make  it 
iinything  but  a  state  debt"  This  subject  was 
ngoln  before  the  couit  in  the  case  of  Auditor 
General  t.  Treasurer,  78  Mich.  29,  40  N.  W. 
S47.  Mr.  Justice  Campbell  reviewed  the  case 
of  Ambler  t.  Auditor  Oeneral,  emphastzlng 
the  rule  there  stated.  In  the  case  of  Auditor 
General  t.  Board  of  Snp'rs  of  Shiawassee  Oo., 
74  Mich.  537,  42  N.  W.  143.  Mr.  JusUce  Long 
roaillrms  the  doctrine,  and  distinguishes  be- 
tween cases  where  the  Illegal  charge  is  made 
the  subject  of  proceedings  on  behalf  of  the 
state  to  collect  and  those  where  it  is  sought 
to  be  Introduced  as  a  set-ocr  or  counterclaim, 
the  same  having  been  already  paid  to  the 
Btate.  The  doctrine  was  recognized  in  the 
i.a»e  of  Auditor  General  v.  Board  of  Sup'rs 
of  Midland  Co.,  S4  Mich.  121,  47  N.  W.  579, 
but  was  held  not  applicable  to  the  facts  In 
that  case.  We  must  therefore  buld  that 
claims  on  behalf  of  the  county  which  arose 
before  December  31,  1884,  cannot  be  consid- 
ered. 

The  county  may,  however,  question  the  va- 
lidity or  amount  of  any  Item  of  the  relator's 
claim,  and  several  iuipot-tant  questlouF  arise 
in  relation  to  the  charges  made  against  the 
county  since  December  31, 1884.  Since  that 
dale  the  accoimt  baa  been  running,  balances 
having  been  struck  by  relator  from  time  to 
time;  but  the  balance  against  the  county  has 
varied,  and,  as  a  rule,  Ims  steadily  increased. 
It  is  said  on  relator's  behalf  that  on  Decem- 
ber 30,  18S6,  the  county  paid  in  cash  the  bal- 
ance due  the  state,  as  shown  by  a  quarterly 
statement  rendered  September  30,  1880,  and 
It  is  urged  that  this  precludes  inquiry  back 
of  that  date;  but  the  petition  contains  a  state- 
ment of  account,  starting,  as  already  said. 
In  1885,  and  showing  annual  balances  carried 
forward.  Kelator's  claim  Is  based  upon  the 
theory  of  an  open,  unsettled  account  from 
that  date.  There  la,  therefore,  force  In  the 
claim  that  none  of  these  items  has  been  paid, 
BO  as  to  preclude  the  respondent  from  ques- 
tioning its  validity.  Inasmuch  as  the  re> 
spondents'  right  to  contest  Is  limited  to  the 
claims  presented,  it  la  unnecessary  to  Investi- 
gate Items  back  of  January  1,  1885.  This 
eliminates  several  queatioofi  argued  at  length 
in  the  briefs. 

The  practice  in  the  auditor  general's  ofSce 
was  to  cliarge  to  each  county  the  state  taxes 
assessed.  The  county  was  credited  with  such 
cash  as  was  paid  upon  such  taxes,  and  by 
the  amount  of  state  taxes  in  the  delinquent 
list.  Later  It  was  charged  with  such  sums  as 
the  county  treasurer  reported  collected  by  him 
upon  ancb  lists,  and  he  was  credited  with 
payments  upon  such  collections  when  made. 
In  addition  to  this  account,  a  general  account 
w*as  kept  with  the  county,  in  which  other 


Items  were  charged  and  credited;  &  g.  for 
the  year  1885.  The  treasurer  was  charged 
on  December  31st  with  Interest  on  balances, 
and  on  taxes  charged  back,  an  Item  for  cash 
paid  fOT  deaf  and  dumb,  amounts  paid  for 
state  troops  In  oiA  of  civil  authorities,  de- 
linquent taxes  refunded,  and  Items  of  cash 
paid  by  the  state  for  redemptions  receiver' 
and  collections  made  by  the  state.  The  coun- 
ty was  credited  with  items  of  cash  collected 
by  the  state.  Of  all  these  items  none  go 
back  of  December  31,  18S4.  Each  account 
shows  a  balance  due  the  state,  and  such  bal- 
ances are  carried  forward  in  their  respective 
accounts,  and  ctHistitute  the  first  Items  for 
the  succeeding  years,  and  there  has  never 
been  a  time,  so  far  as  the  petition  shows, 
when  there  was  not  such  a  balance  at  the 
end  of  the  year. 

Arenac  County  Taxes. 

Among  the  questions  raised  by  respondent 
is  one  that  affects  the  amount  of  taxes  appor- 
tioned to  Bay  county.  In  the  year  18S3  the 
legislature  detached  a  pcrtion  of  the  terri- 
tory within  the  county  of  Bay,  and  organized 
the  county  of  Arenac.  When  the  state  tax 
was  apportioned,  the  auditor  general  appor- 
tioned It  upon  the  valuation  of  Bay  couuty 
as  shown  by  a  former  equalization  by  the 
state  board,  which  Included  all  of  the  terri- 
tory formerly  within  the  county  of  Bay.  The 
effect  of  this  was  to  impose  upon  Bay  county 
I  the  state  taxes  properly  belonging  to,  and 
j  which  should  have  been  apportioned  to,  Ar- 
I  enac  county.  Correspondeuce  was  had  about 
the  matter,  and  the  auditor  general  asserted 
that  the  course  taken  was  the  proper  one; 
that  Bay  county  should  assess  and  collect  the 
tax,  and  adjust  the  matter  with  the  county 
of  Arenac.  The  board  of  supervisors  of  Bay 
county  thereupon  apportioned  the  state  tax, 
and  It  was  collected.  It  is  now  contended 
that  the  apportionment  was  Illegal  to  that 
extent,  and  that  the  amount  is  not  a  valid 
charge  against  the  county.  It  cannot  be  de 
nied  that  the  apportionment  to  the  county  of 
!  Bay  was  excessive,  but  it  Is  difficult  to  dis- 
tinguish betweeai  this  excess  and  we  arising 
In  ajiy  other  manner.  Apportionments  of 
state  and  county  taxes  are  often  Incorrect 
and  excoHsIve  as  to  one  or  another  locality, 
and,  white  the  proper  officers  might  be  Justi- 
fied In  not  assessing  or  collecting  such  ei- 
i  cess,  it  Is  not  so  clear  that  they  may  refuse 
;  to  pay  it  over  after  It  has  been  collected. 
Township  and  county  treasurers  receive  the 
state  tax  as  agents  of  the  state.  As  said  In 
the  case  of  Auditor  General  v.  Van  Tassetl. 
TS  Mich.  33,  40  N.  W.  847:  "The  super- 
visors have  no  more  control  over  the  money 
in  his  bauds  than  as  tbongh  It  were  In  the 
state  ti-easury.  It  Is  a  distinct  trust  fund, 
and  can  no  more  be  stopped  there,  and  de- 
voted to  county  purposes,  than  It  could  be 
attached  or  garnished  for  the  county,  or  for 
any  one  to  whom  the  county  Is  Uidebted. 
There  Is  no  point  of  view  In  which  this  moo- 
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ey  can  be  allowed  to  be  Impounded  or  retain- 
ed fn  bis  bands  wblcb  doea  not  involve  ev^ 
eiement  of  a  suit  against  the  state.  It  would 
be  a  very  dangerous  doctrine  to  allow  the 
revenues  of  the  public  to  be  tampered  with 
while  in  process  of  realization.  If  auch  con- 
stdraations  can  prevail  In  any  case,  they  must 
prevail  lu  all  cases  wbere  the  treasurer  should 
see  fit  to  set  them  up.  A  defense  which  can 
be  lawfully  made  cannot  be  disposed  of  until 
the  fiual  bearing,  and  the  final  hearing  must 
awoit  the  det^mlnatlon  of  Issues  of  fact,  and 
the  lapse  of  time  required  to  dispose  of  them 
la  tlie  usual  course  of  trial.  The  state  would 
soon  become  bankrupt  If  any  county  officer 
could,  at  bis  will,  raise  questions  concerning 
the  balance  of  accounts,  and  keep  the  money 
notil  they  are  settled."  We  think,  therefore, 
that  the  respondents  must  be  left  to  their 
legal  remedies  against  the  county  of  Arenac, 
if  they  have  not  already  been  reimbursed. 
Supervisors  of  Ontonagon  Co.  v.  Supervisors 
of  Gogebic  Co..  74  Mich.  724,  42  N.  W.  170. 

Interest  ou  State  Taxes  Betalned  Town- 
ships. 

The  relatw'B  account  contains  annual  char- 
ges for  interest  on  balances.  It  Is  claimed 
by  respondents  that  these  are  excessive. 
Most  of  the  charges  alleged  to  be  Incorrect 
are  covered  by  what  has  been  said  In  rela- 
tion to  matters  of  set-on.  Respondents  as- 
sert that  these  items  Include  amounts  for  In- 
terest Dpon  state  taxes  collected  by  the  town- 
ship treasurers,  and  withheld  to  make  good 
temporary  deficiencies  In  the  school  fund. 
These  Items  are  said  to  have  coTered  the 
years  between  1885  and  1891.  The  authority 
for  the  course  pursued  by  the  township  Is 
found  In  the  tax  law  of  1882  (section  43,  Act 
No.  U),  which  provides  as  follows:  "Within 
one  week  after  the  time  specified  in  his  war- 
rant the  town  treasurer  shall  pay  to  the  coun- 
ty treasurer  all  state  and  county  taxes  col- 
lected, except  that  team  the  stiite  and  county 
taxes  collected,  he  may  retain  a  sum  suffi- 
cient to  fill  any  deficiency  in  the  sum  collected 
for  school  purposes,  but  the  amount  so  re- 
tained shall  not  exceed  the  total  delinquent 
school  taxes  returned,  and  the  county  treas- 
urer shall  retain  the  amounts  thus  reserved 
out  of  the  first  moneys  received  by  him  from 
any  township  taxes."  The  amounts  retained 
were  large,  running  from  $9,000  to  $25,000. 
Uespondents  assert,  but  it  does  not  seem  to 
be  an  establlabed  fact,  that  the  average  tim« 
ttiat  interest  was  charged  was  one  year.  Nor 
is  there  tangible  evidence  before  as  from 
which  we  can  determine  the  amount  of  such 
interest  included  in  the  relator's  claim.  It 
Is  apparently  conceded,  however,  that  the 
account  embraces  a  greater  or  less  amount 
arising  from  this  source.  Bespondenla  main- 
tain that  the  county  should  not  be  required 
to  pay  interest  upon  money  not  received, 
while  relator's  contention  Is  that  it  must  pay 
over  all  state  taxes  collected,  relmbarsbig  it- 
self from  collections  of  townsiUp  taxes,  made 


by  the  county  treasurer,  as  contemplated  by 
section  43.  quoted  above.  The  scheme  of 
taxation  In  this  state  Involves  the  opportunity 
to  pay  all  general  taxes  In  the  township,  and 
accounting  beCweeu  the  township  and  county 
treasurers,  and  In  turn  lietween  the  county 
and  state  offices.  The  law  prescribes  tUt 
time  for  payment  of  county  taxes  to  the 
county  treasurer  and  of  state  taxes  to  tlic 
state  treasurer,  and  section  71  of  the  tax  law 
of  1882  provides  for  the  adjustment  of  ac- 
counts between  the  several  t^ces  by  mutual 
charges  of  interest  If  the  township  collect- 
ed and  withheld  state  money,  the  state 
should  have  Interest  upon  1^  wlil<di,  from  the 
methods  of  doing  business  as  prescribed  by 
law.  It  could  (mly  receive  from  the  county. 
If  the  treasurer  of  Bay  county  did  not  re- 
ceive these  taxes  at  the  proper  time,  the  coun- 
ty should  have  charged,  and  perhaps  did 
charge  and  collect.  Interest  from  the  town- 
ship; and,  If  not,  its  failure  to  do  so  cannot 
affect  the  state.  We  think,  therefore,  that 
Interest  was  lawfully  charged  upon  such 
items. 

Section  31  of  Act  195.  Laws  1889,  provides 
for  the  collection  of  4  per  cent,  collection  fees, 
if  the  tax  be  paid  after  January  Ist.  Sectiou 
74  provides  that  a  collection  fee  of  4  per  cent 
shall  be  added  to  all  taxes  rertumed  to  the 
county  treasurer,  and  that  when  paid  to  the 
county  treasurer  it  shall  belong  to  the  general 
fund  of  the  county,  and  when  paid  to  the  au- 
ditor general  it  shall  belong  to  the  general 
fund  of  the  state.  Section  52  provides  for  the 
commencement  of  proceedings  to  enforce  col- 
lection by  the  auditor  general,  In  the  name  of 
the  state,  of  the  taxes,  Interest,  and  charges. 
Including  a  collection  fee  of  4  per  cent  Under 
these,  sales  are  made  by  the  county  treasurer 
to  the  person  who  will  pay  the  tax.  Interest, 
charges,  etc.,  for  the  smallest  undivided  fee- 
simple  Interest  in  the  land  taxed  (see  section 
63),  and  for  want  of  bidders  the  land  Is  bid 
In  for  the  state.  Subsequently  the  land  ma^' 
be  redeemed  at  the  office  of  either  the  auditor 
general  or  county  treasurer.  Relator  claims 
that  upon  such  sale  or  redemption  the  collec- 
tion fee  belongs  to  the  state  wherever  made, 
and  he  has  accordingly  charged  It  to  the 
county.  We  think  this  was  not  intended. 
The  addition  of  the  4  per  cent  fee  Is  at  all 
places  charged  as  a  collection  fee.  One  per 
cent  Is  charged  from  the  first.  Upon  the  fail- 
ure of  the  person  taxed  to  pay  voUmtaril.v. 
an  additional  charge  of  8  per  cent.  Is  made, 
and  this  charge  of  4  per  cent.  Is  not  lost 
sight  of  after,  but  Is  a  part  of  the  amount 
whenever  and  by  whomsoever  tbe  tax  is  col- 
lected. No  part  of  It  Is  paid  to  state  or  cotm- 
ty  ui>on  collections  made  by  the  township 
treasurer.  Section  74  expressly  provides  that 
It  shall  go  to  the  county  or  state  as  the  one 
or  tbe  otlier  office  may  receive  It  before  sate, 
thus  indicating  that  it  Is  a  collection  charge, 
rather  than  a  penalty  intended  to  reimburse 
the  state  for  tbe  expense  of  Its  advertising 
and  other  expenaes  of  sale.  We  think,  there- 
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foK,  that  it  sbould  be  govenied  by  section  74, 
and,  wlien  the  money  1b  realized  by  Bale  or 
redemption  at  the  oflSce  of  tbe  county  treasor- 
ei;  it  Bttonld  belong  to  tbe  cotmty;  and  there- 
fore that  Bueh  Item  with  the  intereBt.  amount* 
li^— as  we  understand  It  to  be  conceded— to 
the  sum  of  f 2,505.20,  should  be  deducted  from 
(he  rcIater'B  claim. 

The  tax  law  of  1888  provided  ■  that  lands 
bid  off  in  the  name  of  the  state  for  taxes 
assessed  in  prerlous  years  should  be  sold  at 
the  time  of  fhe  annual  tax  sales.  Accordingly 
sucli  sales  wore  made  In  Bay  county,  and  they 
resulted  In  a  loss,  a  fraction  only  of  the 
amount  ^iged  being  realized.  The  act  an* 
thorlzed  such  sales  upon  a  bid  (tf  25  per  cent 
of  the  amount  due,  the  loss  to  be  borne  by 
each  tax  as  classified  pro  rata.  It  Is  now 
claimed  that  this  sale  was  unauthorized,  upon 
the  ground  that  the  legislature  bad  not  tbe 
power  to  require  sucb  sale,  resulting  In  loss 
to  the  county.  The  county  is  not  asked  to 
respond  to  the  state  fw  a  loss  to  the  state, 
but  the  county  asks  the  state  to  make  good 
Its  loss  upon  local  taxes.  If  It  has  any  right 
to  compouatlon,  It  is  because  the  state  was 
Its  debtOT  npcm  the  sale  of  sudi  lands  to  the 
state.  Several  cases  are  dted  to  sustain  the 
IvopoBition  that  the  counties  are  not  liable 
for  losses  arising  from  sales  of  land  bid  In 
to  the  state.  The  question  arose  under  tbe 
law  of  1869  (8ectl<»  124),  which  prarided  for 
tbe  sale  of  such  lands  remaining  unsold  at 
the  expiration  of  Ave  years  from  the  time 
that  tbey  were  bid  ofF  to  the  state,  and  that 
The  county  sbould  be  credited  with  galus  and 
charged  with  losses  arising  from  such  sales. 
No  limitation  was  placed  on  the  amount  for 
which  sucb  lands  might  be  sold,  except  that 
it  be  to  the  highest  bidder.  In  the  case  of 
Auditor  General  v.  Supervisors  of  Monroe 
Co.,  30  Mich,  71,  It  was  held  that  under  tbe 
law  existing  previous  to  1868  the  state  only 
was  interested  in  lands  returned  delinquent, 
(hat  the  anioimt  due  upon  such  lands  was 
applicable  in  discharge  of  tbe  county's  liabil- 
ity to  the  state,  and  that  losses  upon  sales 
of  lands  bid  In  to  the  state  must  be  borne 
by  the  state,  and  that  tbe  provisions  of  sec- 
tion 124  of  the  law  of  1869  could  not  be 
treated  as  retrospective,  but  prospective  only. 
Undo-  that  decision  all  taxes  returned  delin- 
quent were  charged  to  and  became  the  prop- 
erty of  the  state,  and,  while  it  was  intimated 
that,  as  a  matter  of  future  policy,  section  124 
"might  fairly  be  considered  as  a  means  of 
ultimate  collection,  by  making  the  county  a 
guarantor,  not  only  of  the  validity  of  taxes, 
but  also  of  the  marketable  value  of  the  se- 
curity," It  was  not  determined  whether  tbe 
law  was  valid  or  invalid.  It  was  only  held 
that  It  could  not  apply  to  taxes  levied  under 
previously  existing  laws.  This  decision  has 
been  followed  in  suveral  cases  arising  upon 
taxes  assessed  previous  to  1869.  Auditor  Gen- 
eral T.  Board  of  Sup'rs  of  Saginaw  Co.,  S2 
Mich.  689.  597.  29  N.  W.  492;  Auditor  General 
T.  Board  of  Sup'rs  of  Shiawassee  Co.,  74  Mich. 


547,  42  N.  W.  14S;  Auditor  General  v.  Su- 
porvlaors  of  Ottawa  Co.,  76  Mich.  297.  42  N. 
W.  1101;  Auditor  General  t.  Board  of  Sup'rs 
of  Midland  Co.,  84  Uteb.  126,  47  N.  W.  679. 
In  each  of  tbese  cases  the  Items  comiriafned 
of  by  the  respectlTe  comities  arose  under  laws 
existing  pries  to  186S.  We  nndovtand  that 
not  to  be  80  In  the  case  before  ua.  The  law 
of  1860  seems  to  have  followed  previous  laws 
80  fhr  as  to  make  the  deUnqnent  list  a  county 
credit  Section  68  proTldes  that  the  amooat 
thereof  **shall  be  placed  to  tbe  credit  of  the 
proper  county,"  etc.  Sectlm  84  also  provides 
that  lands  not  sold  to  private  bidders,  etc.. 
shall  "be  bid  off  to  the  state."  But  secticm 
124  expressly  provides  that  lands  bid  In  to 
tbe  state  shall  be  Boid  subject  to  the  same 
conditions  and  restrictions  In  other  respects 
as  are  now,  or  may  hereafter  be,  provided 
by  law  In  regard  to  other  state  tax  lands, 
and  that  losses  shall  be  charged  to  the  county. 
As  intimated  In  Auditor  General  v.  Monroe 
Co.,  this  provision.  If  valid,  makes  the  county 
a  guarantor  of  the  value  of  the  land  to  the 
extent  of  the  tax  and  charges,  and  this  the 
legislature  migbt  lawfully  da  The  esse  of 
Audits  General  v.  Mouroe  Co.  was  deddeil 
In  April,  1877,  and  the  tax  law  passed  in 
1882  appears  to  have  been  made  with  thiK 
decision  in  view,  for  it  differs  in  Important 
particulars  from  previous  laws.  By  section 
49  it  was  made  the  duty  at  the  county  treaf* 
urer  to  make  and  forward  to  the  auditor 
general  a  transciipt  of  tbe  ddlnquent  list; 
but  the  imiK>rtant  provision  of  section  68  of 
the  Laws  of  1869,  that  "when  received  by 
the  auditor  general,  the  amount  tlmeof  shall 
be  placed  to  the  credit  of  the  proper  county.** 
is  omitted.  The  law  changed  the  method  of 
procedure  In  relation  to  sales  tor  delinquent 
taxes,  introducing  the  present  practice  of  a 
petition  and  decree  in  chancery  as  a  founda- 
tion for  the  sale.  Section  63  contains  a  sig- 
nificant change,  providing  that,  where  tbe 
lands  cannot  be  sold  to  other  bidders,  tbe 
treasurer  shall  bid  oflT  the  same,  not  for  tbe 
state,  or  to  the  state,  but  "in  the  name  of 
the  state,  for  the  use  of  the  state,  county, 
and  town,  in  proportion  to  taxes,  Interest  and 
charges  due  each."  We  have  no  doubt  that 
the  changes  made  by  the  law  of  1882  were 
Intended  to  chanfre  the  law  of  1869  in  an 
Important  particular.  Under  that  taw  thf 
county  was  a  guarantor.  Under  that  of  1S82 
the  state  bid  off  the  lands  for  the  benefit  of 
the  cotmty  and  town,  as  well  as  Itself.  It 
is  apparent  that  the  state  was  not  to  accept 
delinquent  local  taxes  of  county  and  town, 
upon  the  claim  for  state  dues.  It  undertook 
their  collection  witb  its  own,  and  was  te 
account  for  them  when  ccrflectcd.  Whatever 
may  have  been  the  practice  before  18S2. 
since  that  time  only  the  delinquent  state 
taxes  have  t>eui  credited  to  the  counties,  and 
we  think  that  such  practice  was  wananted 
by  each  of  these  laws  discussed. 

Section  71  of  the  act  df  18S9  Is  atta<4[ed  as 
unconstitutional,  but  we  think  otherwtoe.  In 
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our  opUUoD,  tbe  title  of  the  act  was  broad 
enough  to  cover  this,  which  was  but  a  pro- 
vision for  the  coUectlon  of  taxes  still  unpaid, 
and,  as  ah-eady  shown,  tbe  laws  under  which 
these  taxes  must  hav&  been  assessed  omit 
the  provlsltms  which  impose  upon  the  state 
the  burden  of  losses  upon  local  taxes.  We 
think,  therefore,  that  these  losses  of  state 
taxes  were  chargeable  to  the  county. 

The  Briggs  Tax  Title. 

In  October,  1885,  and  18^:6,  Bben  N.  Briggs 
purchased  land  at  tax  sales  held  under  the 
provisions  of  the  law  of  ISSS  for  taxes  aaaess- 
.  ed  under  the  law  of  18^  These  sales  were 
admittedly  void,  and  Briggs  acqnlred  no  title 
by  the  deed  which  the  auditor  general  sabB»> 
quently  execu&d  and  delivered  to  him.  An 
action  of  ejectment  was  commenced  by 
Briggs  to  recover  possession  ot  Uie  lands. 
The  facts  were  stipulated,  and  he  was  de* 
feated.  Upon  preseutaticni  of  a  certificate 
from  tbe  circuit  Judge,  as  provided  for  1^ 
section  104  of  Act  153  of  the  Laws  of  188S, 
tbe  mon^  was  refunded  to  Briggs  by  the 
auditor  general,  and  the  amount  charged  to 
the  coonlT.  It  is  now  contended  that  the 
act  of  ISSS  was  prospective  merely,  and  did 
not  authorize  the  auditor  general  to  refund 
these  taxes,  and  that.  If  it  did,  the  error  was 
not  that  of  a  local  officer,  and  that  the 
amount  could  not  be  legally  charged  to  the 
county,  under  the  provisions  of  section  101. 
The  court  baa  held  the  act  of  18S5  prospec- 
tive merely,  and  applicable  only  to  taxes 
thereafter  to  be  assessed.  Hence  there  was 
no  authwi^  to  sell  under  this  law.  and  the 
attempted  sale  Is  void.  Tbe  sale  was  made 
by  the  direction  of  the  auditor  general,  and 
was  the  result  of  a  mutual  mistake  of  law 
un  the  part  of  himself  and  the  county  treas* 
urer,  by  means  of  which  state,  county,  and 
township  realized  a  tax  which  lus  since  been 
paid  back  by  the  state.  It  Is  said  that  the 
law  of  1885  cannot  apply,  because  It  was 
prospective  In  its  operation  mwely.  The  sale 
was,  as  a  matter  of  fact,  made  under  the 
law  of  1885,  and  could  have  been  made  under 
no  otber,  for  there  was  no  other  then  In  ex- 
istence. It  turned  out  that  this  sale  was 
void,  because  the  tax  in  question  could  not 
be  thus  collected.  The  law  did  not  warrant 
the  sale.  Tbe  same  would  be  true  if  there 
had  been  no  apportionment  or  equalization. 
It  has  been  held  in  several  cases  that  tbe 
act  of  1886  was  prospective  only  In  its  oper^ 
atlon,  and  that  soles  for  delinquent  taxes,  as- 
sessed imder  the  law  of  1882,  were  void,  and 
no  title  was  acquired  under  the  purchases  at 
such  sales.  It  vas  further  said  that  such 
sales  could  not  be  made  v^d,  and  that  until 
the  legislatmn  should  provide  a  means  for 
enforcing  the  lien  of  such  taxes  they  could 
not  be  collected  process  of  law.  But  in 
this  case  they  were  collected,  by  a  sale  made 
by  the  county  treasure.  In  accordance  with 
the  provisions  of  the  law  of  18S5,  notwith- 
standing the  fact  tha't  such  law  had  no  legal 


application.  This  was  the  result  of  a  mutual^ 
mistake  of  law  upon  the  part  of  the  auditor 
general  and  the  county  treasurer,  and  state, 
county,  and  township  profited  thereby,  each 
realizing  the  amount  of  its  tax  upon  the 
premises.  It  Is  admitted  ttiat,  aa  a  general 
rule,  the  purchaser  at  a  tax  sale  buys  at  his- 
peril,  and  that  he  cannot  have  his  money  re- 
funded except  In  accordance  with  an  expriMS 
provision  of  law  permitting  It,  and  that  there 
is  no  such  provision,  unless  tbe  act  of  1885- 
applies  to  this  sale.  If  It  can  t>e  said  that 
8U(A  provision  does  not  apply  to  sales  mode 
before  tbe  act  to<dc  effect,— a  question  not  be- 
fore us,— it  does  not  necessarily  follow  that 
sales  made  afterwards  are  on  the  same  foot- 
ing. The  former,  when  made,  were  based 
upon  other  existing  statutes.  This  sale  had 
no  such  foundation.  A  valid  lien  existed,  but 
the  means  of  legally  enforcing  It  had  been 
taken  away.  A  new  procedtue  was  supposed 
to  have  been  provided,  and  under  this  a  void 
sale  was  mad&  Wherein  was  such  sale  dif- 
ferent from  any  other  void  sale  that  might 
subsequently  be  made  under  tbe  law  of  18?5- 
for  an  Invalid  tax  levied  under  that  act?- 
Both  sales  would  be  without  foundation,  both 
made  under  the  mistaken  belief  that  they 
might  lawfully  be  made  under,  such  law. 
The  only  difference  appears  to  be  that  when 
the  tax  in  question  was  assessed  a  different 
procedure  existed,  which  was  abolished  be- 
fore the  state  was  able  to  enforce  its  Hen 
which  then  existed,  and  still  exists.  If  the 
state  had  not  the  power  to  change  such  metli- 
od,  there  would  be  more  force  In  the  conten- 
tion. But  It  bad  such  power.  Proceeding 
under  this  law,  mon^  was  obtained  at  a 
sale,  without  warrant  By  Its  express  terms 
such  moneys  might  be  refunded,  and  we 
think  that  Briggs  bad  a  Just  claim  which  the 
auditor  general  might  lawfully  pay  tqran  pres- 
entation of  a  proper  ceMlflcate.  It  is  con- 
tended that  the  certificate  was  void,  becau»e 
neither  the  state  nor  county  was  a  party  to 
tbe  ejectment  suit  Tbe  state  is  tbe  source 
of  power;  counties  and  townships  being 
agencies  of  government,  upon  which  certain 
duties  in  the  way  of  collecting  and  disburs- 
ing the  revenue  are  Imposed.  We  have  no 
doubt  that  the  refunding  of  taxes  might  be 
committed  to  tbe  Judgment  of  the  auditor 
general,  as  is  the  rejection  of  lands  from  the 
delinquent  lists,  where.  In  his  Judgment,  they 
ore  wrongly  assessed,  or  he  is  satisfied  of 
previous  payment  In  neither  of  these  canes 
Is  tbe  county  or  township  rqtresented.  The 
state  deals  wlUi  its  own,  and  neltber  the 
county  nor  tiie  township  can  be  beard  to  com- 
plain that  It  had  no  hearing.  So  here  the 
law  points  out  what  shall  be  evidence  Justi- 
fying a  reftmdlng  of  the  purchase  price  and 
cancellation  of  the  deeds,  which  Is  no  new 
practice.  We  think  that  the  auditor  general 
acted  upon  snfflcient  evidence,  and  was  Jus- 
tified by  section  104  of  the  Laws  of  1885,  In 
the  cancellation  of  these  deeds,  and  in  re- 
funding the  tax  to  Briggs. 
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It  remaius  to  inciulre  whether  he  could 
lawfully  charge  It  to  the  county.  Two  sec- 
tions of  the  act  are  thought  to  bear  upon 
this  question,— 81  and  104.  Section  81  pro- 
vides that  losses  sustained  by  the  default  of 
any  officer  shall  be  charged  to  the  munici- 
pality which  he  represents,— 1.  e.  township, 
county,  or  state,  ss  the  case  may  be.  Sec- 
tion 104,  after  the  provision  for  refunding, 
contains  the  following  language,  viz.:  "If 
the  error  originated  with  the  township  or 
county  officers,  the  proper  amount  shall  be 
charged  back  to  the  county.*'  In  one  sense 
this  error  originated  with  the  auditor  gener- 
al, for  he  directed  the  sale,  and  caused  pub- 
lications of  the  list.  On  the  other  hand,  this 
was  harmless,  had  not  the  treasurer  made 
the  sale,  and  received  the  money  therefor, 
which  presumably  has  been  accounted  for  to 
the  state,  county,  and  township.  As  already 
said,  the  lien  still  exists,  when  the  state  shall 
see  fit  to  enforce  It  Until  it  does,  neither 
state,  county,  nor  township  has  a  right  to  . 
the  money.  Equitably  the  state  should  stand 
Its  share  of  this  sum,  and  county  and  town- 
ship should  contribute  to  reimburse  the  state 
for  the  balance  paid.  If  this  were  an  In- 
curable error,  by  which,  through  the  default 
of  one  or  another  officer,  the  tax  was  Irre- 
trievably lost,  it  would  fall  within  section 
81;  but  it  is  not  In  fact.  It  can  hardly  be 
wiled  a  default,  in  such  a  sense.  By  unlaw- 
ful zeal  of  both  state  and  county  offloei-s. 
Instead  of  an  omission,  the  state,  county, 
and  town  have  obtained  something  to  which 
they  were  not  entitled.  Under  such  circum- 
stances we  think  section  101  applies,  and 
the  county  should  be  charged  with  all  but 
the  state  tax,  which  should  be  deducted  from 
relator's  claim;  the  county  and  township 
taxes  being,  under  such  elrcuufstancca,  the 
"proper  amount"  to  be  "charged  back  to  the 
county."    Section  104,  Laws  18S3,  Act  lu3. 

But  one  question  remains.  In  July,  18S5, 
upon  requisition  of  the  sherlCf,  the  governor 
sent  a  portion  of  the  state  militia  to  aid  the 
civil  authorities  in  preserving  the  peace  In 
Bay  county.  The  auditor  general,  acting 
under  Act  1G9  of  the  Laws  of  1S85,  audited 
the  bills  of  said  militia,  and  drew  his  war- 
rant for  the  same  upon  the  state  treasurer, 
and  charged  the  amount  to  the  county.  A 
question  was  raised  over  the  validity  of  the 
governor's  action,  It  being  claimed  that  the 
troops  were  sent  without  any  requisition 
from  a  proper  officer  of  the  county,  but  this 
claim  we  understand  to  be  abandoned.  It 
Is  contended  that  the  charge  Is  invalid  for 
the  reason  that  the  act  is  unconstitutional 
(1)  because  it  permits  the  auditor  general  to 
allow  claims  against  counties  without  an 
opportunity  to  the  board  of  superv-isors  of 
being  heard;  (2)  because  the  only  power  to 
allow  claims  against  counties  is  lodged  in 
the  board  of  suirervlsors  by  section  10,  art 
10,  of  the  constitution;  (3)  because  the  pro- 
vlsloQ  making  the  county  liable  Is  not  cov- 
ered by  the  title  of  the  act   The  act  In  ques- 


tion amends  a  single  section  of  Uie  original 
act,  which  was  passed  in  1882,  and  was  en- 
titled "An  act  for  the  reorganization  of  the 
military  forces  of  the  state  of  Michigan." 
1  How.  St.  g  8GS  et  seq.  The  section  amend- 
ed, as  wiglnally  passed,  provided  the  com- 
pensation to  be  paid  to  the  members  of  the 
militia.  3  How.  St  S  915.  It  provides  that 
upon  approval  and  certiflcatlon  of  the  com- 
manding officers,  the  accounts  of  officers  and 
■men  should  be  audited,  allowed,  and  paid 
by  the  board  of  supervisors.  The  act  In 
controversy  is  entitled  "An  act  to  amend  sec- 
tion 915,  relative  to  compensation  of  state 
troops,"  and  we  think  the  title  sufficient  to 
cover  all  the  provisions  of  the  act  The 
amount  of  compensation,  and  source  from 
which  It  Is  to  come,  are  fairly  within  the  title 
to  the  original  act  The  section  (915)  impos- 
es the  burden  upon  the  county,  and  this  sec- 
tion, as  amended,  does  no  more,  except  as  to 
the  method  of  allowance.  We  think  it  was 
unnecessary  to  make  tbe  title  more  specific. 
The  duty  of  preserving  the  peace  Is  one  rest- 
ing upon  the  state.  It  may  operate  through 
its  duly-constituted  agencies,  counties  and 
cities,  both  as  to  employment  ef  tbe  mil- 
itia and  its  compensation.  It  has  seen  fit 
to  confide  the  question  of  emergency  to  the 
locality,  instead  of  leaving  It  to  the  state 
officers,  where  It  would  otherwise  naturally 
belong;  and  it  has  Imposed  the  duty  of  com- 
pensation upon  the  county.  It  has  not  seen 
fit  to  leave  the  question  of  compensation 
open  to  the  danger  of  repudiation,  by  com- 
mitting the  question  to  boards  of  supervis- 
ors. The  law  fixes  a  compensation,  and  pro- 
vides for  payment  by  the  state,  upon  allow- 
ance by  the  proper  state  officer.  When  paid, 
the  liability  of  the  eouuty  does  not  depend 
on  the  opinion  of  the  board  of  supervisors, 
either  as  to  the  sufficiency  of  the  requisi- 
tion, the  nature  of  the  emergency,  or  the 
amount  to  be  paid  to  the  statfc  All  of  these 
things  are  now  definitely  fixed  by  law.  It 
Is  a  charge  on  behalf  of  the  state,  and  can 
be  contested  only  In  the  courts,  If  thought 
illegal  or  excessive.  It  Is  a  right  of  the  state 
to  iiave  a  portion  of  the  public  revenue  ap- 
plied In  discharge  of  a  state  obligation.  If 
there  Is  a  constitutional  right  to  tmve  this 
submitted  to  the  board  of  supM^lsors,  It 
might  as  well  be  said  that  compensation  for 
the  care  of  the  Indigent  Insane  or  deaf  and 
dumb  Is  to  be  submitted  to  their  discretion, 
or  that  this  claim  for  unpaid  state  taxes 
should  all  go  before  the  board  of  supervisors 
for  allowance^  It  has  never  been  supposeil 
that  the  state  must  submit  Its  claims  to  the 
boards  of  supervisors.  To  require  It  would 
be  to  set  the  county  above  the  state.  The 
provision  of  article  10,  5  10,  by  which  the 
board  of  supervisors  has  ^'exclusive  power  to 
prescribe  and  fix  the  compensation  tor  all 
services  rendered  for  the  county"  and  "all 
claims  against  the  county,"  to  the  ^elusion 
of  appeal,  bas  no  application  to  such  claims. 
The  service  of  the  militia  Is  the  service  of 
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tiie  Btate,  not  the  conntj,  In  the  preBemtfoo 
<a  the  peace  ot  the  states  not  the  coim^. 
Th^  compensatlott  Is  a  claim  as^nst  the 
state,  allowed  and  paid  as  aiicb,  and  la  a 
charge  agalnat  certain  mwennea  raised  and 
disbursed  In  acccwdanoe  to  law  In  a  certain 
locality.  It  was  nerer  a  conetltntlMial  rli^t 
that  ancb  be  submitted  to  the  board,  and  ap- 
parently experience  baa  sbown  that  It  was 
nnwlae  to  commit  the  matter  to  their  dlacre- 
tlon. 

The  -writ  ahonld  Issue  as  prayed  for  the 
amount  claimed,  lem  the  sum  at  $2,606.^0 
collectlcm  fee^  and  the  amount  of  state  tax- 
es and  Interest  thereon.  Included  In  the 
Brlgga  claim,  the  amount  ot  which  we  have 
not  on  this  record  the  means  of  determin- 
ing. If  counsel  cannot  stipulate  this  amount, 
a  reference  may  be  necessary  to  determine 
the  same,  b^we  the  writ  shall  lssu&  Nei- 
ther party  should  recoTer  costs.  The  othw 
Justices  concorred. 


FBANK  T.  MORLEY'S  BSTATE. 
<Sapreme  Court  of  Mlebigan.   Oct.  8,  1885.) 

TrCBTB — BNFOROIHBKT—JUBISDICTtOIf— Lli.BILlTT 
OS  TbOSTBB'B  S8TA.n— Etidbsos — 
PbIVILKQBD  COHHDKIOATIONB. 

1.  The  estate  of  one  to  whom  money  was 
intrusted  for  inTestment  1b  liable  on  preeent- 
■nent  of  a  claim  therefor  to  the  commiasionerB. 

2.  A  letter  io  which  deceased  promised  "to 
tare"  claimant  a  home,  and  a  lump  gum  of 
money,  is  not  competent  to  show  that  he  bad 
made  her  a  present  of  a  like  sum  11  years  pre- 
▼ious. 

3.  Commnnicationg  to  an  attorney  with  ref- 
«rence  to  a  matter  between  him  and  bis  client, 
inadi>.  in  the  client's  nrescnce.  by  one  wbo  re- 
t4iinod  him  for  thu  client,  and  waa  to  pay  him 
for  his  services,  are  not  privileged,  in  au  action 
by  the  client  againgt  the  person  making  them. 

4.  Plaintiff  claimed  that  deceased  had  giv- 
en her  a  certain  sum  of  money  at  the  birth 
of  her  ille^timate  child,— he  being  Its  father,— 
and  that  sabseguently  she  had  returned  tiie 
monpy  to  him,  to  be  inveBted.  The  court 
■charp-ed  that  if  deceased  had  had  the  illicit  re- 
Intinns  with  plaintiff,  as  pleaded,  and  had  ^ven 
her  the  sum  mentioned  for  the  support  of  her- 
self and  child,  there  was  a  snfficient  considera- 
tion therefor,  and  that  if  he  had  subsequently 
taken  the  money  for  fnTestment  for  her,  promis- 
Inar  to  return  It  and  account  for  it,  plaintiff's 
-claim  againgt  the  estate  waa  a  valid  one.  JSdd, 
that  the  instructions  were  not  calculated  to  mis- 
lead the  jury  into  the  Idea  that  the  Hlidt  rela- 
tions of  the  parties  created  any  obligation 
4saJnst  deceased. 

Error  to  circuit  conrt,  Wayne  county;  Rob- 
ert E.  E^azer,  Judge. 

Claim  by  Dolly  Prank  against  the  estate  of 
Willtam  B.  Morley,  deceased.  On  Its  disal- 
lowance by  the  commiasionerB,  claimant  ai>- 
pealed  to  the  circuit  couit,  and,  the  trial  re- 
floltliis  In  her  Hyot,  the  administrator  brings 
«rror.  Reversed. 

Fraser  &  Gates  (Edwin  F.  Conely,  of  coun- 
sel), 'or  appellant  AlUnson.  Vance  As  Wol- 
<rott,  for  appellee. 

UOl'TGOMEBT.  J.    William  B.  Morley 
died  intestate  on  the  ISth  of  June^  1881.  The 
v.64N.w,no.l4— 87 


claimant  filed  a  claim  before  commissioners 
on  chUms  for  $20,000  and  Interest,  Glaimed  to 
have  been  Intnisted  to  the  deceased  on  or 
abont  the  10th  of  January,  1880.  The  claim 
was  disallowed  by  the  commissioners,  and  an 
appeal  taken  to  the  circuit  court,  where,  on 
a  trial  before  a  Jury,  claimant  recovered  $23,- 
000.  The  administrator  brings  the  case  here 
on  error. 

Claimant  made  her  case  by  ptodndng  as  a 
witness  her  sister,  who  testified:  That  on 
the  10th  of  January,  1880^  claimant  was  de- 
IWered  of  a  bastard  child  In  the  dty  of  De- 
troit. That  two  or  three  days  after  the  blrtii 
of  the  child  the  deceased  came  to  300  Wood- 
ward avenue,  where  claimant  wbb  confined, 
and  gave  the  claimant  $20,000  In  lAnlc  blUs, 
which  he  stated  was  for  the  support  of  the 
child.  That  claimant  retained  the  mon^  for 
a  few  days.  That  be  then  wanted  the  money 
badE,  and  said  he  would  Invest  It  She  did 
not  want  to  give  It  back  to  him,  and  he  in- 
•slated  on  it,  and  she  gave  it  back.  She  want- 
ed him  to  Inveat  It  In  a  boat  property,  and  he 
said  it  would  be  a  scandal,  and  he  would  iu- 
Test  it  In  a  better  way,  or  some  other  way. 
There  waa  also  testimony  tending  to  show 
that,  trom  time  to  thne,  deeeased  had  paid 
mtmey  to  dalmant  On  one  occasion  he  pur- 
chased a  small  fhrm  for  her,  near  Monroe, 
paying  the  consideration  and  taking  the  deed 
In  her  name.  That  on  various  occaslona  he 
paid  snms  rangtaig  from  $5  and  $10  up  to 
$343.  There  was  never  any  account  between 
the  parties  prior  to  the  death  of  Mr.  Morle}-, 
and  never  any  demand  for  an  accounting  by 
the  claimant  There  was  testlmmiy  which 
tended  somewhat  to  corroborate  the  testi- 
mony of  the  dalmant  and  there  was  testi- 
mony offered  on  btibalf  of  the  estate  which 
tended  to  tiiow  a  course  of  dealing  between 
claimant  and  deceased  inconslBtent  with  the 
claim  whldi  la  now  made.  There  waa  also 
testimony  tending  to  show  that,  during  all 
the  period  from  1880  to  1£81,  lUidt  relattws 
existed  between  claimant  and  defendant 

It  Is  contended  that  the  claimant  has  not 
sought  the  prcqper  forum.  Defendant's  first 
request  wra  as  follows:  "If  the  case  made 
by  the  dalmant  correctly  shows  the  ration 
of  the  deceased  to  the  claimant  In  respect  to 
the  $20,000  charged  to  have  been  delivered  by 
the  dalmant  to  the  deceased  In  June,  188u. 
the  deceased  did  not  become  the  debtor  of 
the  claimant  but  rather  the  trustee,  for  the 
purpose  of  investmmt;  and,  there  being  no 
assumpsit  ths  dalmant  cannot  enforce  her 
rights  in  the  premises  a  proceeding  be- 
fore commissioners  on  claims,  or  by  an  ap- 
peal from  the  decision  of  such  commission- 
ers." This  was  refused,  and  the  court  char- 
ged the  Jury  that  If  she  (tlM  claimant)  trans- 
ferred the  mon^  back  to  William  B,  Mwley 
for  the  purpose  of  investing  for  her,  and  he 
^d  so  take  the  money  Into  his  possession, 
and  promised  to  Invest  It  for  h«r  and  ac- 
count for  it  to  her,  if  they  should  believe  that 
these  fp.cts  were  established  by  a  preponder- 
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ance  of  the  evidence  In  this  case,  then  this 
would  be  a  Just  claim  against  the  estate  of 
William  B.  Morler,  provided  some  payment 
had  been  made  on  account  of  the  claim  with- 
in the  six  years  preceding  the  death  of  Mor- 
ley.  It  Is  generally  true  that  equity  alone 
has  Jurisdletlon  over  proceedings  to  euforce 
a  trust,  but,  In  case  there  has  been  an  account 
stated,  a  court  of  law  may  take  cognisance. 
See  Perry,  Trusts,  §  843.  If  the  trastee  has  , 
mingled  the  estate  with  his,  and  has  kept  no  ; 
account  of  the  same,  the  cestui  que  trust  ' 
may  proceed  against  him  ae  a  common  debt-  , 
or,  and  char;;e  htm  with  the  value  of  the  ' 
estate,  with  hiterest  added.  Morris  v.  Wal- 
lace, 45  Am.  Dec,  642;  Coffin  v.  Bramlitt,  42  . 
Miss.  IM.  And  where,  as  in  this  case,  the 
■trust  estate  consisted  solely  of  money,  so 
that  nothing  remiUned  to  be  done  but  the 
payment  of  the  money,  no  good  reason  Is 
perceived  why  an  action  at  law  should  not  > 
He.  Lathrop  v.  Biuuptou,  31  Cal.  17;  Perry,  : 
Trusts,  S  843;   Sewall  v.  Patch,  132  Mass.  , 
326.  See,  also,  Catlln  v.  Blrchard,  13  Mich. 
110. 

2.  Deceased  was  in  1S!)1  at  Rochester,  N.  j 
Y.,  i"ecelv!ng  medical  treatment.  For  the  pur-  i 
IMse  of  corroborating  her  statement,  plulntiff  ; 
ofTei-ed  in  evidence  a  letter  dated  April  16,  I 
1891,  containing  the  following:  "Do  not  get 
discouraged,  and  see  Lizzie's  goods  free  from  I 
debt.    I  have  not  been  out  of  the  house  for  ! 
several  days  to  take  tlie  electrical  treatment. 
Am  doing  well  without  It.    Say  to  Emma  that 
she  can  have  a  new  hat  as  soon  us  she  gets 
in  the  new  house.    I  do  not  know  tliat  it 
would  make  any  difference,  but  want  to  eee  | 
everj-thlng  Is  regular  In  the  deed  and  the  title  | 
la  perfect.    Now,  I  expect  to  come  soon,  but, 
should  anything  happen  to  me,  I  promise  to 
give  you  a  good  home  and  twenty-five  thou- 
sand dollars,  to  get  along  without  me.    I  tell  ; 
you,  I  am  having  a  trying  time  here.    If  you  i 
want  twenty-flve  or  fifty  to  get  along,  borrow  j 
It  from  Charlie;  and  I  am  better  this  morning  | 
(April  6X  and  am  auxious  to  get  back  to  De-  | 
ti-oit.    I  will  try  and  get  this  to  the  P.  O.  j 
this  a.  m.    Gootl-bye.    Yours  truly  and  lov-  | 
ingly,  W.  B.  Morley."    This  was  objected  to  ' 
as  not  tending  to  supjiort  the  claim  of  plaln- 
tlfT  that  she  had  in  1880  intrusted  to  the  de-  | 
ceased  $20,000  to  hirest  for  her.    It  will  be  : 
noticed  that  this  letter  contains  no  acknowl-  ; 
edgment  of  any  trust  or  of  any  IndebteOuess.  . 
It  is  nothing  more  than  the  promise  of  a  gift  ! 
in  the  future.    Does  it  follow  that  because 
deceased  was  willing  to  pronilse  In  1891  to  : 
make  such  liberal  provision  for  claimant,  aft-  ; 
er  11  years  of  intimacy,  that  he  had  the  same 
feeling  in  1880,  or  that  be  had  made  her  a 
present  of  f20,000?    We  think  not.    It  is  evi- 
dent that  the  relations  of  the  parties  might  ' 
liave  Induced  a  sense  of  obligation  or  an  Infat-  j 
nation  on  the  part  of  the  deceased  In  1891  j 
which  he  did  not  feel  In  1880.    We  think  not 
only  that  this  testimony  did  not  amount  to 
an  acknowledgment  of  an  Indebtedness  or  a 
trust  obligation,  but  that  it  had  no  tendency 


to  support  such  a  claim.  The  propot^Ition  was 
to  give  claimant  a  home  and  $25,000  In  mon- 
ey. If  the  claimant's  theory  is  true,  there 
would  be  the  less  occasion  for  a  gift.  While 
it  Is  perfectly  clear  that  plaintiff  could  not. 
under  the  circumstances  of  this  case,  recover 
upon  this  promise.  It  cannot  be  said  that  a 
Jury  might  not  seize  hold  of  such  a  promise, 
and  give  weight  to  It.  Its  admission  was 
therefore  prejudicial  error.  What  Is  said 
above  applies  to  all  testimony  which  teudiil 
to  show  an  intention  to  make  provision  tt-.t 
the  .claimant,  not  accompanied  by  any  ac- 
knowledgment of  the  i-ecelpt  from  her  of  the 
¥20.000  as  claimed. 

3.  It  is  objected  that  the  court  erred  In  Its 
Instructions  upon  the  subject  of  the  statute 
of  limitations.  We  deem  It  unnecessary  to^ 
consider  this  question  at  length,  for  the  rei»- 
son  that,  if  plaintiff  made  a  casi*  at  all,  it  was 
a  case  of  an  express  trust,  and  there  was  ii  - 
evidence  of  any  fact  which  set  the  statute  of 
limitations  to  mnnlug  prior  to  his  death.  Per- 
rj-,  Trusts,  §  863;  Davis  v.  Cobum,  128  Mass. 
377. 

4.  Claimant  called  as  a  witness  one  Ira  O. 
Humphrey,  an  attorney  at  law.  He  was 
asked  to  give  a  statement  made  by  deceased, 
aijout  the  year  1882,  with  reference  to  tin* 
paternity  of  the  children  of  Mrs.  Frank.  The 
occasion  was  a  proceeding  instituted  by  )lrs. 
Frank  In  the  Interests  of  her  children,  ami 
iwtltlon  was  being  prepared  by  Mr.  Humijli 
rey.  In  which  It  was  necessary  to  insert  tli>- 
names  of  Mrs.  Frank's  children,  who  wen- 
belrs  of  her  late  husband.  This  was  In  tin- 
presence  of  both  Mrs.  Frank -and  Mr.  Morley. 
imd  tlie  bujilne.s8  was  that  of  Mrs.  Frank,  al- 
though the  employment  was  by  Mr.  Morley. 
on  her  behalf.  The  communication  was  not 
made  in  any  confidence  which  excluded  Mris 
Frank,  and  under  such  circumstances  the 
privilege  does  not  exist  Michael  v.  Foil,  100 
N.  C.  178,  G  S.  E.  264;  House  v.  House,  01 
Mich.  71.  27  N.  W.  858;  Cady  t.  Walker.  62 
Mich.  158,  28  N.  W.  805. 

The  circuit  Judge  charged  the  jury  as  fol- 
lows: "I  charge  you  that  If  William  B.  Mor- 
ley was  the  father  of  that  child,  and  had  thust- 
Illicit  relations  with  Dolly  Frank,  and  in  con- 
s!der:;tion  of  these  facts  he  gave  her  f20,0lK> 
for  the  support  of  herself  and  child,  that  that 
Is  sufficient  consideration  in  law  for  hint 
transferring  his  money  to  her.  If  these  fact:: 
have  been  proven  In  this  case  to  your  satis- 
faction, by  a  preponderance  of  proof, — that 
this  $20,000  was  actually  paid  over  by  Mr. 
Morley,  and  given  by  Mr.  Morley  to  Dolly 
Frank,— then  that  money  became  her  money, 
and  she  had  a  right  to  do  with  H  as  she 
pleased.  And  if  you  shall  further  believe  that 
at  his  request,  or  by  her  consent,  she  trans- 
ferred this  money  back  to  William  B.  Moriey. 
for  the  purpose  of  Investing  for  her,  and  be 
did  BO  take  the  money  Into  his  possession,  and 
promised  to  Invest  It  for  her  and  account  for 
it  to  her,— If  you  shall  believe  that  these  f&cts 
are  eKiabllshed  by  a  prqiondenince  of  the  er-' 
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Idence  in  thfR  case,— I  charge  you  that  then 
thi^  would  be  a  Just  claim  against  the  estate 
of  Willfam  B.  Moriey."  It  was  contended  by 
the  defendant  that  this  charge  was  mislead- 
ing', as  It  gave  the  jury  to  understund  that 
the  Illicit  relations  between  the  deceased  and 
the  complainant  Imposed  an  obligation  uiion 
the  deceased,  Hie  circuit  Judge,  however, 
ninde  the  recovery  to  depend  finally  upon  the 
question  of  whether  claimant  had  intrusted 
to  WUIlam  B.  Moriey  the  $'20,000  claimed. 
The  illicit  relations  between  this  married  wo- 
man and  Mr.  Moriey,  who  was  himself  a  mar- 
ried man,  certainly  created  no  legal  obligation 
against  him  or  his  estate.  If,  buwever,  he 
saw  fit  to  and  did  give  her  $20,000,  no  con- 
sideration was  required.  The  money  bocame 
hers.  We  should  hesitate  to  disturb  the  ver- 
dict in  this  case  upon  the  assumption  that  the 
Jury  coold  have  misunderstood  tlu'St'  iustruc- 
tlona,  for  we  think  that  the  court  finally  made 
It  vei7  clear  that  plaintHTs  case  turned  upon 
the  question  of  whether  she  actually  received 
the  $20,000.  and  afterwards  Intrusted  It  to 
Xir.  Moriey  to  be  Invested;  but,  for  the  error 
imlnted  out.  the  Judgment  should  be  reversed, 
nnd  a  new  trial  ordered. 


ORAN'T,  J.,  did  not  stt. 
concurred. 


The  other  Justices 


SCOTTEN  v.  CITY  OF  DETROIT  et  al. 
(Suprrme  Conrt  of  Michigan.    Oct  1.  1896.) 
Opexinci  Strgkts— Valipitt  or  Pbocbbdisos. 

1.  The  Detroit  dty  charter  requires  tlmt 
rcBoIutions  pruviditifc  for  the  expenditure  of 
nionpj-  shall  be  presented  to  the  mnyor.  Acts 
1883.  No.  124,  after  authorizing  the  jnry  to  de- 
tcnnine  the  necessity  for  a  proiwKcd  improve- 
ment, providea  (section  11)  that  the  "judgment 
confirming  the  verdict  of  the  jury  uulc^s  re- 
versed by  the  supreme  court  ^all  be  concla- 
sive  at  to  all  persons  interested  therein."  Hdd, 
that  In  a  separate  proceeding  for  the  assesa- 
nit>nt  of  property  for  benotlts  after  a  street 
had  been  opened,  nnd  do  appeal  taken  from  the 
jtdlgment  of  confirmation,  the  validity  of  the 
lirior  proceeding  cannot  be  assailed  on  the 
ground  that  the  resolution  adopted  by  the  coun- 
cil waa  not  presented  to  the  mayor. 

2.  In  a  proceeding  to  open  a  street,  it  Is 
not  necessary  that  the  portion  of  a  public  al- 
ley crossing  the  proposed  street  should  be  con- 
<Iemned. 

Appeal  from  circuit  court,  Wayne  county* 
In  chancery;  William  L.  Carpenter,  Judge. 

Bill  by  Daniel  Scotten  against  the  city  of 
Detroit  and  others  to  enjoin  the  collection  of 
an  assessment.  Tbe  bill  was  dismissed,  and 
complainant  appeals.  Affirmed. 

John  D.  Conely,  for  appelant  Jobn  J. 
Speed,  for  appellees. 

MONTGOMERY,  J.  This  Is  a  bill  filed  to 
restrain  the  collection  of  an  assessment  levied 
by  the  common  council  to  pay  for  tbe  open- 
ing of  Toledo  avenue.  It  is  contended  that 
the  proceedings  for  tbe  opening  of  this  street 
were  fatally  defective,  and  without  Jurisdic- 
tion, and  that,  this  l>eing  so.  the  assessment 


of  complainant's  property  is  without  author- 
ity of  law.  The  proceedings  were  taken  un- 
der tbe  general  statute  providing  for  the  tak- 
ing of  property  for  public  use  in  cities  and 
villages,  being  chapter  83,  How.  Ann.  St.  Sec- 
tion 2  of  the  act  provides  that:  "Proceedings 
may  be  commenced  and  prosecuted  under  this 
act  whenever  the  common  council  *  •  • 
shall  have  declared  a  public  Improvement  to 
be  necessary,  and  shall  declai-e  that  tUey  deem 
it  necessary  to  take  private  property,  describ- 
ing it,  for  such  public  Improvement,  designat- 
'■  Ing  It,  and  that  such  imi>rovement  is  for  the 
'  use  or  benefit  of  the  public.  They  shall  by 
I  ••wlutlon  direct  the  city  attorney  to  institute 
(he  necessary  proceedings  on  betialf  of  the 
municipality  in  the  proijer  court,  to  carry  out 
tlie  object  of  the  resolution  in  regard  to  tak- 
ing private  property  by  the  city,  village  or 
county."  The  resolution  adopted  by  the  com- 
mon council  In  this  case  did  not  receive  the 
signature  of  the  mayor,  and  the  evidence 
shows  that  it  was  not  presented  to  the  mayor 
for  liis  signature,  as  Is  required  by  the  city 
charter  in  case  of  resolutions  providing  for 
I  the  expenditure  of  money.  We  assume  for 
the  purposes  of  this  case  that  the  resolution 
In  question  required  tbe  signature  of  tbe  may- 
or. The  question  then  arises  whetlier  the  de- 
termination of  the  recorder's  court  Is  conclu- 
sive ui>on  the  question  of  whether  the  ante- 
cedent steps  were  properly  taken.  This  in- 
volves au  examination  of  tbe  act  In  question. 
By  section  2,  Jurisdiction  is  conferred  upon 
the  circuit  court  for  the  county,  and,  in  esse 
of  cities,  upon  the  recorder's  court,  in  all  cases 
brought  under  tbe  act.  Section  3  provides 
that  the  city  clerk  shall  make,  and  driver  to 
the  attorney,  a  copy  of  the  resolution  provid- 
ed by  section  2,  duly  certified,  and  It  shall  be 
the  duty  of  such  attorney  to  prepare  and  file, 
in  the  name  of  the  dty,  In  tbe  court  having 
Jurisdiction  of  the  proceedings,  a  petition 
signed  by  him  In  his  official  character,  and 
duly  verified,  to  which  petition  a  certified 
copy  of  the  resolution  of  the  common  council 
shall  be  annexed,  which  certified  copy  shall 
be  prima  facie  evidence  of  the  action  taken  by 
the  common  council.  "Tbe  petition  shall 
state,  among  other  things,  that  it  is  made  and 
filed  as  commencement  of  Judicial  pi-oceedings 
by  tbe  municipality,  in  pursuance  of  this  act, 
to  acquire  tbe  right  to  take  pi-lvate  property 
for  the  use  and  benefit  of  the  public.  •  •  • 
Tbe  petition  shall  also  state  that  the  common 
council  •  •  ♦  has  declared  such  Improve, 
ments  to  be  necessaiT.  and  that  they  deem  It 
necessary  to  take  the  private  property  de- 
scribed, in  that  behalf,  for  such  improvement, 
for  tbe  use  or  benefit  of  the  public."  Suc- 
ceeding sections  provide  for  the  issue  of  sum- 
mons, and  for  service.  Section  8  provides  that 
on  tbe  return  day  of  the  summons,  or  on  some 
Bubseqnent  day  to  which  the  proceedings  were 
adjourned,  if  no  sufficient  cause  to  the  con- 
trary has  been  shown,  the  court  may  order 
the  impaneling  of  a  Jury.  Section  14  provldei* 
for  tbe  determination  by  tbe  Jury  of  the  uc- 
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cesslty  for  the  pi-oposed  improvements.  Sec- 
tion IG  provides  tliat  the  verdict  of  the  Jury 
may  be  set  aside  by  the  court,  and  a  new  trial 
ordered,  as  in  civil  cases  at  law  In  the  cir- 
cuit courts  of  this  state.  Section  17  provideB 
that  motion  for  new  trial  shall  be  made  with- 
in two  days,  and  that  If  such  motiou  Is  not 
made  the  court  shall  enter  an  order  or  judg- 
ment confirming  the  verdict  of  the  Jury,  and 
such  judgment  or  confirmation,  unless  re- 
versed by  the  supreme  court,  shall  be  conclu- 
sive or  final  as  to  all  pei-sons  Interested  there- 
to. Section  28  provides  that  the  common 
council  shall  not  have  power  to  discontinue 
proceedings  under  this  act  after  rendition  of 
the  verdict  of  tlie  jurj-.  Section  15  of  the  act 
provides  for  an  assessment  of  property  for 
benefits  from  the  opening  of  the  street. 

It  is  apparent,  we  think,  that  the  legisla- 
tive puipose  was  to  provide  for  a  judicial  de- 
termination of  the  questions  Involved  and 
stated  in  the  petition.  WhUe  it  is  true  that 
the  common  council,  in  the  first  Instance,  Is 
the  body  to  determine  the  necessity  for  iiutl- 
tuting  the  proceedings,  it  is  clearly  cwitem- 
plated  that  the  questitm  of  whether  this  ac- 
tion by  the  council  lias  been  hqd  shall  be  open 
to  determination  by  the  court,  for  It  is  pro- 
vided that  the  petition  sbaii  set  forth  and 
state  the  fact  of  the  adoption  of  such  resolu- 
tion. It  is  one  of  the  questions  put  In  issue 
by  the  petition,  which  is  the  pleading  in  the 
case,  and  it  is  only  in  case  no  sufficient  cause 
to  the  contrary  has  been  shown  that  the  court 
pvofCMis  to  Impanel  a  Jury;  and,  when  the 
judgment  Ik  finally  entered  by  the  court,  It  is 
tlcdared  that  it  shall  be  final  and  conclusive 
as  to  all  persona  Interested  therein.  If  this 
is  a  Judicial  proceeding,  can  it  be  said  that 
it  is  open  to  attack  by  any  party  In  a  collat- 
eral proceeding?  We  think  not.  We  think, 
Mhen  the  Judgment  was  pronounced  by  the- 
court,  this  bound  the  dty,  and  compelled  the 
authorities  to  make  compensation  to  the  own- 
<T8  of  the  land.  The  power  to  dismiss  the 
proceedings  voluntarily  by  the  city  terminat- 
ed at  the  rendition  of  the  judgment  Where 
the  owner  of  the  property  has  the  opportunity 
to  Itave  a  hearing,  we  think  the  deter mlnatloD 
of  the  court  that  the  proceeding  is  properly 
iDfitltuted  Is  conclusive  In  all  collateral  pi-o- 
ceedlngs.  See  Lewis,  Km.  Dom.  S  and 
cases  cited;  Van  Fleet,  Coll.  Attack,  02;  Dyck- 
man  v.  Mayor,  etc.,  5  N.  Y.  434;  Borgman  v. 
City  of  Detroit  (Mich.)  00  N.  W.  60G;  Lehmer 
'  V.  People,  80  111.  001. 

It  Is  urged  by  counsel  that,  while  the  Judg- 
ment may  be  good  as  against  the  respond- 
ents Id  that  proceeding,  it  Is  not  good  as 
against  the  taxpayer.  But  this  statute  pro- 
vides for  (wo  different  proceedings,— one  pro- 
ceeding by  which  the  street  Is  to  be  opened, 
—and  In  this  proceeding  in  the  court  the 
city  and  the  o%vner  of  the  land  sought  to  be 
tak°n  are  parties.  The  other  proceeding  is 
l>y  the  astiessment  of  property  benefited  by 
the  opening,  for  the  benefits  conferred.  Hie 
fli-st  proceeding  lias  been  had.  The  highway 


Is  opened.  This  Is  accomplished  in  &ct  and 
in  law.  It  is  not  open  to  the  city  to  assert 
that  its  legal  representative  acted  without 
authority,  nor  Is  it  open  to  the  respondents 
In  that  case  to  make  that  assertion.  That 
was  one  of  the  questions  litigated  and  deter- 
mined by  the  court  In  that  proceeding.  How. 
then,  sliall  the  compensation  for  the  opening 
of  a  street  be  made?  This  the  statute  also 
provides  for,  and  it  provides  the  proceed- 
ings taken  by  the  common  council  to  de- 
termine the  benefits,  and  to  cause  the  saiiip 
to  be  assessed,  upon  i-eceipt  of  a  certlliLtl 
copy  o(  the  verdict  of  the  Jury  and  of  tLi- 
judgment  of  confirmation.  This  proceeditif? 
is  based  upon  the  Judgment,  and.  If  It  l»e 
binding  In  law  upon  the  dty,  It  furnishes  a 
sufficient  basis  for  the  assessment  of  benefits 
derived  from  the  opening.  Counsel  for  cuiu- 
plainant  contends  tliat  It  Is  Incumbent  upuu 
the  city  to  take  precisely  the  steps  marked 
out  by  the  statute,  before  jurisdiction  can 
exist  to  assess  the  tax.  But  we  think  the 
basis  of  the  assessment  Is  the  judgment  en- 
tered In  the  recorder's  court  under  the  au- 
thority of  the  statute.  There  can  be  no  doubt 
that  the  statute  might  have  provided  that 
all  pi-ellmiuary  proceedings  might  be  dis- 
pensed with,  and  the  question  of  necessity  , 
and  compensation  have  been  submitted  to 
tliat  tilbunal  without  the  intervention  of  the 
common  council  at  all.  While  this  Is  not 
done,  the  fact  remains  that  the  statute  does 
provide  for  a  determination  by  the  court, 
which  shall  be  conclusive  that  all  prior  pro- 
ceedings liave  been  taken.  The  fact,  then,  of 
a  public  highway  Is  accomplished,  and  what 
the  statute  contemplates  is  an  assessment  of 
benefits  from  that  public  highway. 

The  case  of  Iloj-t  v.  City  of  East  Saginaw, 
10  Mich.  39,  Is  cited  to  sustain  the  conten- 
tion of  the  complainant  Under  the  charter 
of  Snginaw,  the  determination  of  necessity 
and  the  assessment  were  both  made  by  a 
Jury  which  wa8  a  special  tribunal  consti- 
tuted for  that  purpose;  and  there  was  no 
provision  of  the  statute  which,  either  in  di- 
rect terms  or  by  fair  Implication,  provided 
for  a  determination  of  the  question  of  Juris- 
diction, or  whether  the  precedent  steps  had 
been  taken,  by  the  court,  which  clearly,  as 
we  think,  distinguishes  that  case  from  the 
present  Counsel  also  cite  the  case  of  Mul- 
ligan V.  Smith,  50  Cal.  20G.  That  case,  how- 
ever, presents  the  same  question  as  was  In- 
volved In  Hoyt  V.  City  of  East  Saginaw.  It 
was  contended  that  the  preliminary  question, 
namely,  whether  the  petition  was  signed  as 
required  by  the  act,  had  been  conclusively 
determined— First,  by  the  certificate  of  the 
mayor;  and,  second,  by  the  judgment  of  the 
county  court  confirming  the  report  of  the 
board  of  public  works.  The  court  say:  '"nie 
statute  required  the  petition  to  be  made  to 
the  mayor,  but  he  was  charged  with  no  du- 
ties in  connection  with  It  He  was  not  au- 
thorized to  enter  Into  any  Investigation  of 
the  frontage  as  represented  by  the  tietltion. 
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or  to  abjudicate  Its  Bufflclency,  or  to  make 
any  record  in  reference  to  it  He  did  ap- 
pend to  It  a  certificate,  but  this  certificate 
wtu  unaatborized,  and  it  Is  difficult  to  see 
liow  the  unauthorized  certificate  to  a  doco- 
inent  of  a  ministerial  officer  constitutes  an 
«>i4toppel."  AVlth  reference  to  the  action  of 
tlie  county  court,  the  court  said:  "Its  entire 
<tuty,  as  derived  from  the  statute,  was  to 
iipprove  and  confirm  the  report,  or  refer  It 
Ivick  to  the  board  for  the  purpose  of  clian- 
sinK  it  in  such  respects  as  the  court  might, 
by  its  orders,  direct  •  •  •  Nowhere  in 
ilie  statute  is  the  petition  made  part  of  the 
report,  or  of  the  data  or  documents  used  in 
malttng  It  Nor  1b  It  anywhere  required  that 
the  Ixjo^  or  the  mayor  shall  return  It  to  the 
Court,  or  file  it  there  or  elsewhere.  The  court 
tiad,  tberefore,  no  Jurisdiction  of  the  petition, 
— no  power  to  adjudge  upon  its  execution; 
and  it  could  not  assume  Jurisdiction  of  it, 
or,  by  its  Judgment  decide  upon  Its  suf- 
flcieucy  and  validity  so  as  to  conclude  the 
defendant"  That  the  court  did  not  intend 
to  iiold  that  Jurisdiction  could  not  be  con- 
ferred upon  the  county  court  which  would 
ena1>le  that  court  to  finally  determine  the 
!*nffirlency  of  the  proceedings  to  obtain  Jnria- 
ulctlon  Is  apparent  from  the  case  of  In  re 
OrovD  Sti-eet,  etc,  61  Cal.  438,  subsequently 
deotded.  The  case  of  Mulligan  t.  Smith,  was 
subsequently  construed  In  Zelgler  v.  Hop- 
kins, 117  U.  S.  683.  6  Sup.  Ct  019,  and  was 
followed.  The  court,  at  page  688.  117  U.  &, 
and  page  019,  6  Sup.  Ct.,  say:  "With  this 
concluirion  we  are  entirely  satisfied.  It  Is 
supiwrted  by  Ixrth  reason  and  authority.  The 
opinions  of  Justices  McKee,  Shnrpsteln.  and 
Kofls,  which  are  found  in  the  report  of  the 
case,  leave  nothing  further  to  be  said  ou  the 
sulijett;  'A  petition  from  the  owners  of  a 
majority  In  frontage  of  the  property  to  be 
rhnreed  with  the  cost  of  the  lini)roTement 
was  necessary  to  set  the  machinery  of  the 
fttatute  in  motion,'  and  *no  step  could  be 
takpn.  under  the  provi^ons  of  the  statute, 
until  the  requisite  petition  bad  been  present- 
ed.' Neither  the  mayor  not  the  county  court 
Ti-as  'auttiorized  to  enter  into  any  Investiga- 
tions of  frontage  aa  represented  by  the  pe- 
tition, or  to  adjudicate  Its  sufflclency,  or  to 
make  good  ony  record  In  reference  to  It.' 
Tlie  only  powers  wlilch  the  county  court,  aa 
a  ccurt  of  limited  JurisdictioD,  was  antbw- 
isiod  to  exercise,'  were  sath  as  related  to  the 
matters  contained  in  the  report  of  the  board 
of  public  wni'ks,  nod  .this  did  not  include  the 
p«'t)tIon."  And  in  Zelgler  v.  Hopkins,  with 
the  evident  punwse  of  excluding  any  impli- 
cation of  a  holding  that  a  detemil nation  of 
a  court  might  not  be  deemed  conclusive,  the 
question  is  stated,  at  page  (tS7,  117  U.  S., 
■nd  page  019.  6  Sup.  Ct,  to  be  "whether,  In 
an  action  of  ejectment  brought  to  recover 
the  possession  of  lands  acAA  for  nonpayment 
of  taxes  levied  to  defray  the  expenses  of 
oiietiing  Moutgomeiy  avenue  generally,  and 
Dot  in  ol)edleuce  to  an  order  of  a  court  ot 


competent  Jurisdiction  to  meet  soine  particu- 
lar liability  which  had  been  Judicially  estab- 
lished, the  landowner  Is  estopped  from  show- 
ing, by  way  of  defense,  that  the  petition  for 
tlie  epenlng  presented  to  the  mayor  was  not 
signed  by  tbe  owners  of  the  requisite  amount 
of  frontage."  But  In  the  present  case  there 
has  been  a  Judicial  determination  of  the  suf- 
ficiency ot  tbe  petition,  and  we  thlnlc  the 
landowner  is  estopped.  Counsel  also  refer  to 
In  re  Buffalo,  78  N.  Y.  3G2.  Tbe  question  In 
that  case  was  whether  the  city  might  apply 
for  an  order  to  set  aside  an  order  appointing 
couimlsstoners  after  the  adjudication  was 
had.  The  court  held  tliat  this  might  be  done. 
In  tbe  course  of  the  opinion  It  is  Implied 
that,  because  of  the  failure  to  pass  the  reso- 
lution required  by  the  act,  the  taxpayers 
might  resist  an  assessment.  This,  however, 
was  not  necessary  to  a  determination  of  tbe 
case.  But  It  was  said  In  this  case  tbat 
though  the  JurlBdlctlon  of  the  court  depend- 
ed upon  the  existence  of  fact,  and  It  had 
power  to  find  whether  the  fact  existed,  and 
though  It  did  find  and  declare  that  It  ex- 
isted, and  thus  got  Jurisdiction.  It  would  af- 
terwards hear  proof  tbat  there  was  en-or. 
and  that  the  fact  did  not  exist,  and,  by  va- 
cating its  order,  absolve  itself  from  the  er- 
ror of  taking  Jurisdiction  In  favor  of  a  party 
who  had  no  standing  in  court.  Tbat  was  a 
direct  proceeding  In  the  very  matter,  and  be- 
fore the  same  court,  and  the  question  pre- 
sented Is  very  different  from  that  which  we 
are  called  upon  to  determlue. 

It  Is  claimed  that  a  portion  of  certain  al- 
leys which  were  crossed  by  the  streets  was 
not  condemned  In  the  proceeding  to  open  the 
street,  and  that,  tlierefore,  there  Is  not  a 
continuous  street  by  virtue  of  these  proceed- 
ings. The  property  abutting  on  the  alley, 
and  necessary  for  opening  the  street,  was 
condemned.  The  alley  had  already  been  de* 
voted  to  a  public  use,  and,  the  abutting  prop- 
erty Iiaving  been  condemned,  there  is  no  one 
who  Is  in  position  to  c<»nplaln  of  its  use  for 
a  public  street  See  Fagan  v.  City  of  Chi- 
cago, Si  m.  227.  We  think  the  decree  of 
the  court  below  dismissing  the  bill  riiontd  be 
affirmed,  with  costs. 

LONG.  J.,  did  not  sit.  The  other  Justices 
concurred. 


DUFFY  et  al.  v.  CITY  OF  SAGINAW  et  al. 
(Supreme  Court  of  Mic-lLlgao.  Sept.  26,  1880.) 
Municipal  Gorpobatioxs—Public  iMPRnveusN-Ts 

—  AUVF.HTISTNO  FOIl  BiDS— ASK KtifMENTS. 

1.  The  SaRiimw  city  charter  (title  13.  f  8) 
provides  thnt  the  bonrd  of  public  works  "uiall 
advertise  for  pronosals  for  the  fumishlDg  of  ma- 
terial," etc.  fiela,  thnt  where  the  advertisemoit 
did  not  appear  until  two  days  after  the  time 
fixed  for  the  first  pubiiration,  hat  the  board 
received  the  proposals,  there  was  a  sufficient 
compliance  with  the  charter. 

2.  Under  the  Saginaw  city  charter  (title  6, 
I  5),  nroTldiag  that  the  iMMrd  of  public  work» 
"f*iiii1I  prennre  a  detail  statement  of  the  cost 
of  improvements  showing  the  amonnt  to  be  as- 
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sessed  on  the  property  benefited,"  o  statement 
Betting  out  the  amonntB  in  gross  to  be  paid 
bT  the  citr  and  the  abutting  owners,  respecUve- 
If,  was  sufficiently  spedfic 

3.  Where  the  board  of  publtc  works  aathor^ 
Ized  its  president  to  sign,  and  the  clerk  t»  at- 
test, an  assessment  roll,  and  the  roll  was  after- 
wards confirmed  by  the  coandl.  and  thereby, 
under  a  provision  of  the  city  charter,  made  final 
and  condusiTe,  it  was  suffident,  though  the  in- 
dividual members  of  the  board  did  not  sign  it. 

Appeal  from  drcolt  court,  Saginaw  coun- 
ty, in  chaucety;  Eugene  Wllber,  Judge. 

Bill  by  James  Dnfly  and  others  against 
the  city  of  Saginaw  and  Henry  Melcher  to 
cancel  a  paving  assessment  There  was  a  de- 
cree for  complainant^  and  defendants  appeal 
Reversed. 

Wiltinm  G.  Gage,  for  appellants.  James  H. 

Davitt,  for  appellees. 

McGRATH,  O.  J.  This  Is  a  bill  to  cancel 
a  paving  assessmeut  upon  three  grounds: 
First,  that  there  was  no  legal  advertisement 
for  bids  before  letting  the  contracts;  second, 
that  DO  detail  estimate  of  the  cost  of  the  Im- 
provement was  certified  to  the  council;  third, 
that  the  certificate  of  the  board  of  public 
works  to  the  nssessment  roll  Is  not  valid,  be- 
cause it  was  not  signed  by  the  members  of 

such  bORI-d. 

Section  3,  tit.  13,  of  the  charter  provides 
that  the  board  of  public  works  "shall  adver- 
tise for  proposals  for  the  furnishing  of  ma- 
terial, and  for  the  performance  of  such 
work."  Local  Laws  1889.  p.  945.  The  time 
is  not  fixed  by  the  charter.  The  records  of 
the  board  show  that  ou  Monday,  the  27th 
day  of  June,  1892,  the  board  met,  and  or- 
dered the  clerk  to  "advertise  for  proposals 
until  12  o'clock  noon,  Saturday,  July  9, 
1892."  The  testimony  shows  that  the  adver- 
tisement actually  made  was  published  in  the 
official  newspaper,  but  that  It  was  not  pub- 
lished on  the  2Sth  or  29th  of  June,  but  ap- 
peared for  the  first  time  in  the  issue  of  June 
30tb.  There  Is  no  force  In  this  objection. 
The  time  for  which  the  publication  should 
be  made  was  a  matter  for  the  determination 
of  the  board.  The  board  received  the  bids, 
and  must  be  presumed  to  have  ratified  the 
action  of  the  cierk,  and  determined  that  the 
advertisemcut  was  for  a  sufllclent  period. 
Updegraff  v.  I'alraer,  107  Ind.  181,  0  N.  E. 
STjS;  Taber  v.  Ferguson  (Ind.  Sup.)  9  N.  E. 
724;  Beniteau  v.  City  of  Detroit,  41  Mich, 
lie,  1  N.  W.  809. 

Section  5  of  title  6  of  the  charter  provides 
that  when  the  Improvement  Is  completed,  or 
as  soon  thereafter  as  may  be  convenient,  the 
board  of  public  works  "shall  prepare  a  detail 
statement  of  the  cost  of  sncb  Improvement, 
i<howlug  the  amount  to  be  assrased  upon  the 
pi-uperty  benefited  as  provided  by  the  reso- 
lution ordering  the  said  itniirovcmeut.*'  Lo- 
cal Laws  1801.  p.  401.  Section  6  provides 
tlut  "the  same  shall  be  certified  to  the  c(hu- 
mon  eonncil,  and,  when  such  statement  shall 
iiave  been  approved  by  the  common  council, 
the  sume  sliall  be  certified  to  the  board  of 


public  works,  who  sball  proceed  wlthoat  m- 
necessary  delay  to  make  an  asseisment,"  etc 
Id.  p.  402. 

The  statement  siibmittwd  contained  the  Cot 

lowiug  details: 
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Cort. 

State. 

.Mlchlfcan 
to 
BoDd. 

Paved 
with  (w- 
dHT  and 
cobble. 

92.0rB.81 

9i,m.v 

The  common  council,  at  Its  next  meeting, 
approved  the  statement,  and  Instnuled  the 
board  to  make  the  assessment. 

The  charter.  In  section  3,  tit  13,  provides 
that,  whenever  the  council'  shall  have  de- 
cided upon  makiug  an  improvement,  the 
board  of  public  works  shall  estimate  in  de- 
tail the  probable  cost  and  expense  of  Bacb 
work  and  of  the  material  to  be  used  therein, 
shall  make  a  record  thereof  in  their  office, 
and  shall  report  such  estimate  to  the  conncfi. 
This  was  done;  the  bids  were  reported  to  the 
council;  and  the  contract  for  the  work  au- 
thorized by  the  common  council.  The  coun- 
cil had,  under  section  6  of  title  6  of  the  char- 
ter, in  the  resolution  ordering  the  improve- 
ment, directed  that  the  entire  cost  of  the 
improvement,  except  the  intersections,  sboold 
be  defrayed  by  an  assessment  up<Hi  the  landi 
to  be  specially  benefited  thereby. 

The  facts  bring  the  case  within  tbe  rale 
laid  down  in  GoodwiUle  v.  City  of  Detroit 
(Mich.)  61  N.  W.  526.  The  cost  of  the  lo- 
tersectlons  was  payable  out  of  the  highway 
fund,  and  it  may  be  said  that  the  ctiarter 
only  requires  that  tbe  statement  shall  be  so 
far  in  detail  as  to  show  tbe  amount  to  be  as- 
sessed ni>on  the  property  benefited. 

As  to  the  certificate  of  the  board  of  public 
works  to  the  assessment  roll,  the  records  of 
tbe  board  show  the  adoption  of  a  resolution 
determining  and  certifying  tbat  It  has  made 
the  assessments  as  set  forth  In  tbe  roll,  and 
authorizing  the  president  "to  sign,  and  tbe 
clerk  to  attest  and  seal,  the  foregoing  certifi- 
cate."  The  certificate  concluded  as  follows: 

"In  testimony  whereof,  said  board  has  sub 
scribed  this  certificate  by  Its  president,  and 
duly  authorized  and  caused  tlie  seal  of  said 
board  to  be  afilxed,  and  tbe  dwk  of  said 
board  to  attest  tbe  same,  at  Saginaw,  this 
25th  day  March,  A.  D.  1893.  The  Board  of 
Public  Works  of  the  City  of  Saginaw.  Mich- 
igan, by  B.  B.  Buckbout.  President  of  «aid 
Board. 

"Attest:  Alfred  Davies,  Clerk  of  Said 
Board  of  Public  Works." 

The  charter  provides  for  tbe  organindon 
of  the  board;  for  the  election  of  one  of  iheir 
number  as  presidoit;  that  tbe  city  clerk  sball 
be  the  clerk  of  the  board:  and  that  it  sball 
keep  a.  record  of  its  proceedings,  which  sball 
be  oi>en  to  public  Inspection.   But  this  eoU 
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-iloea  not  become  opemtlre  upon  tbla  cer- 
tlflcatloD.  It  iB  tben  filed  with  the  city  clerk, 
whose  duty  It  is  to  report  the  same  to  the 
-common  coancll.  That  body  thereupon  glTes 
notice  by  pnbllcatlon  to  all  parties  Inter- 
ested, reciting  the  names  on  said  roll,  that 
the  council  will,  at  a  time  stated,  bear  ob- 
jections to  and  appeals  from  said  asaess- 
ment  ProTialon  ts  then  made  for  the  bear- 
ing of  all  persons,  and  the  council  "may 
rectify  and  amend  the  said  assessment  In 
whole  or  in  part,  or  may  set  the  same  aside 
and  direct  a  new  assessment,  or  may  confirm 
with  or  without  correctlonB."  And  then  fol- 
lows this  provision:  "E^'ery  assessment  roll 
so  ratltled  and  confirmed,  stiall  be  final  and 
«onclu^Te,  and  within  five  days  after  the 
■confirmation  thereof,  the  controller  shall  de- 
lirer  the  same  to  the  treasurer."  Upon  de- 
livery of  such  roll  to  the  treasurer,  tli#tax 
becomes  a  lien  upon  the  property.  The  fact 
■ot  confirmation  by  the  council  Is  indorsed 
upon  the  roll,  and  attested  by  the  clerk. 

We  think  the  certification  was  sufficiently 
attested;  but.  In  any  event,  the  case  Is  not 
one  calling  for  the  Intervention  of  a  court  of 
equity.  The  assessment  is  In  all  other  re- 
spects a  valid  one.  Complainants  had  an  op- 
portunity to  be  heard  thereon  before  the 
council.  They  did  not  avail  themselves  of 
that  opportunity.  Section  28,  tit  6.  of  the 
charter  provides  that  the  council,  in  case  an 
.assessment  shall  be  deemed  Invalid,  may  va- 
cate the  same,  and  when  so  vacated,  or  when 
it  has  been  held  Invalid  by  a  court,  the  coan- 
cll may  cause  a  new  assessment  to  be  made. 
Sinclair  v.  Learned.  51  Ulcb.  330,  16  N.  W. 
■072.  The  decree  below  is  ravnaed,  and  tb« 
blU  dismissed,  with  costs  to  defendants.  The 
other  Justices  concurred. 


PRATT  V.  BROWN  et  aL 
(Supreme  Court  of  Michigan.  Oct.  8, 180S.) 
Mavioablb  Stkbamb— RiQUTS  or  Logokbs. 

1.  Where,  In  an  action  to  recover  for  de- 
fondant's  interference,  by  the  construction  of 
-a  diim,  witti  plaintiff's  riRfat  to  float  logs  in  a 
navigable  stream,  the  record  is  slleat  as  to  de- 
fendant's risht  to  construct  the  dam,  it  will  be 
.presumed  that  proper  proceedings  therefor  were 
taken  by  faim. 

2.  Where  defendant  has,  by  proper  proceed- 
ings, acquired  the  light  to  maintain  a  dam  in 
a  stream  navigable  for  logging  purposes,  and 
by  accident  theru  Is  a  recent  breni:  in  the  dam, 
he  in  entitled  to  a  reasonable  time  in  which  to 
repair  the  dam,  and  to  a  reasonable  detention 
of  the  logs  of  a  navigator  for  its  protection. 

Error  to  circuit  court,  Saginaw  county; 
Robert  B.  McKnlght,  Judge. 

Action  by  £dward  L.  Pratt  against  Add!-  { 
son  T.  Brown  and  others  to  recover  for  de-  j 
fendants'  unreasonable  Interfei'ence  with  the  ' 
driving  of  plalntlft's  logs.  There  was  ]udg-  ' 
ment  for  plaintiff,  and  defendants  bring  er- 
jor.  Iteversed. 

William  H.  Sweet  and  W.  A.  Burritt 
(Chauocey  H.  Gage,  of  counsel),  for  appel- 
lants.   G.  W.  Perry,  for  appellee. 


McGRATH.  C.  J.  This  action  Is  brought 
to  recover  damages,  by  reason  of  what  Is 
claimed  to  be  unreasonable  interferences 
defisndants,  who  are  the  owners  of  a  miUdam 
known  as  the  "Beaverton  Dam,"  with  the 
plalntllf  In  the  use  of  the  Tobacco  river  for 
the  purpose  of  driving  logs.  The  following 
is  a  crude  sketch  of  the  river  and  its  tilbn- 
tarlea: 


The  river,  in  its  natural  state  of  water,  Is 
from  80  to  100  feet  In  width.  The  dam  Is 
between  600  and  600  feet  long,  extending 
across  the  stream  proper,  and  over  a  broad 
river  bottom  lying  inside  of  an  oxbow,  form- 
ed by  a  bend  in  the  river.  A  sketch  wOl 
asatst  in  understanding  the  ^tuattoa. 


The  south  branch  is  the  principal  stream, 
and  IB  really  the  river  proper.  The  mllldam 
Is  located  four  miles  above  the  boom  com- 
pany limits,  and  about  a  mile  below  the  Junc- 
tion of  the  middle  branch  aud  north  branch 
with  the  main  river.  The  "sand  bar"  Is 
alKtut  eight  miles  from  the  mouth  of  the 
miildle  branch.  Plaintiffs  roll  ways  were  lo- 
cated on  the  middle  branch,  at  points  be- 
tween the  sand  bar  and  a  point  four  miles 
above  the  mouth  of  the  middle  branch.  One 
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Sctannk  ccnnmeneed  flooding  and  diirliiff  loB" 
on  the  south  branch  on  March  28th.  Plaln- 
tUI  MKomeoced  on  the  middle  branch  April 
1st.  When  Schunk's  logs  reached  the  junc- 
tion of  the  middle  branch  with  the  main  riv- 
er, but  a  few  of  plaintiff's  logs  had  passed 
that  point  l>efendants  had  placed  a  boom 
Htlck  across  the  main  channel  of  the  river  at 
a  point  about  SOO  feet  above  the  dam,  and 
when  these  drives  reached  the  boom  stick,  a 
break  had  occurred  in  the  dam  just  south  of 
the  log  chute,  reducing  the  water  on  the 
flats  below  the  floor  of  the  chute,  and  so  low 
that  the  logs  would  not  pass  over  the  flats. 
Kchnnk's  logs  filled  the  river  for  one  and  a 
half  miles  above  the  dam,  and  plaintiff's 
logs  extended  back  several  miles  above  the 
mouth  of  the  middle  branch,  and  were 
for  some  time.  Finally,  a  dlteh  was  made 
across  the  flats  and  through  the  dam,  and  the 
logs  were  released.  Defendants  contend  (a) 
that  the  river  was  not  navlsnble  for  this  pur- 
pose without  the  aid  of  floods,  (b)  that  the 
break  In  the  dam  was  oiused  br  the  flooding, 
and  (c)  that  defendants  right  to  maintain  the 
dam,  to  the  concurrent  use  of  tlie  stream, 
and  to  a  detention  of  the  togs  until  a  reason- 
able time  within  which  to  repair  the  dam  bad 
elapsed,  was  not  sufllclently  guarded  in  the 
tnsti-uction  given  to  the  Jury. 

1.  'I'ho  dam  was-  constructed  in  1882,  with 
reference  to  the  use  of  the  stream  for  this 
very  purpose.  The  detention  occurred  In 
April,  18!)8.  and  the  testimony  clearly  tended 
to  show  that  the  river  had  been  actually  used 
for  tliiR  pui-pose  for  upwards  of  25  years. 
There  was  testimony  tending  to  show  that, 
east  of  the  mouth  of  the  middle  and  north 
branches,  the  river  was  navigable  at  this  sea- 
son of  the  year  in  ordinary  stages  of  wat^, 
and  without  flooding.  There  were  no  log 
dams  on  the  main  rirer  west  of  the  Beaver- 
ton  dam  and  east  of  the  Ulare  dam  in  Clare 
eounty,  some  15  miles  above.  The  log  dams 
were  In  the  tributaries,  and  were  used  prin- 
cipally to  float  the  logs  Into  the  main  river. 
The  court  was  fully  warranted  in  snbmltting 
the  questlQii  to  the  Jury.  The  bistructions 
given  upon  the  point  were  full,  and  correctly 
stated  the  rules  of  law  applicable,  ^e  fol- 
lowing questions  were  submitted  to  the  jury, 
and  both  wwe  answowd  In  the  affirmative: 
"Is  the  Tobacco  riVer  navigable  for  driving 
logs?"  "Can  it  be  navigated  without  the  use 
of  dams?" 

2.  The  testimony  did  not  warrant  the  sub- 
mission to  the  jury  of  the  question  as  to 
plaintUTs  responslbUKy  for  the  break  in  the 
dam. 

3.  The  court  was  requested  by  defendants 
to  instruct  the  jury  as  follows:  "As  to  the 
question  whether  the  defendants  had  a  right 
to  prohibit  the  opening  of  the  dam  as  claimed 
by  the  plaintiff,  I  charge  you  that,  if  the 
stream  is  periodically  navl^ble,  the  parties 
would  have  equal  rights  In  Its  use,— the  plain- 
tiff to  float  his  logs,  and  the  defendants  to 
maintain  and  use  the  dam,— end  it  would  b« 


the  duty  of  each  to  so  use  the  stream  as  not 
to  unressonably  Interfere  with  the  other  la 
his  enj(^ment  of  It  The  plaintiff  would 
have  no  right  to  flood  the  rivw,  by  the  use- 
of  dams  on  the  same  or  tributary  streamSr 
so  as  to  Interfere  with  dtfeodonta'  dam,  and 
the  defendauts  would  have  no  right  to  dose- 
up  the  chute,  and  prohibit  the  idalnUff  for  an 
unreasonable  time  from  passing  with  fai» 
logs.  Should  the  jury  find  that  the  dam  has 
been  Injui-ed  and  drivm  ont  by  high  water, 
and  was  In  such  condition,  at  the  time  the- 
plalntlff  desired  to  pass  through  It  with  Us 
log»,  as  to  render  it  impcsslbte  for  tiie  de- 
fendants to  accede  to  the  requests  of  the 
plaintiff,  and  bad  the  phUntlfl  been  allowed 
to'  take  down  a  portion  of  the  dam  it  would 
have  caused  its  destruction,  or  damaged  it  to 
a  considerable  amoant  in  snch  case  the  ds- 
fendftits  had  a  right  to  refuse  to  allow  tbe 
plaintiff  to  tear  out  the  dam,  and  also  had  a 
right  to  prohibit  the  plaintiff  trom  passing 
through  the  dam,  for  a  reasonable  length  uf 
time,  for  the  purpose  of  protecting  the  dam, 
and  what  would  be  a  reasonable  length  of 
time  Is  a  question  for  you  to  determhie  frmn 
all  the  facta  and  drcumatances  In  the  case." 
The  court  refused  these  InstmcUcms,  but. 
after  a  general  Instruction  that  the  ri^ts  of 
the  parties  were  concurrent  and  that  each 
had  a  right  to  ezerdse  his  use  of  It  in  such  a 
way  as  not  to  mterfere  unreasonably  with  the- 
rights  of  the  other  (which  instruction  was 
[Hx>per),  the  court  proceeded  to  giv^  without 
further  quaUflcotion,  severnl  of  pbiintlil's  re- 
quests, as  follows:  *'His  right  to  recover  is 
based  upon  the  supposition  that  the  river 
was  a  navigable  stream,  and  that^  as  audi., 
it  could  not  be  obstructed  by  ai^one  except 
in  a  lawful  way.  Assuming  that  the  atrean» 
in  question  was,  at  the  time  stated,  a  navi- 
gable stream,  the  defendants  could  not  be 
held,  unless  you  could  determlue  that  th^ 
nnlawfoUy  obstructed  the  stream.  •  •  • 
Was  this  stream  wrongfully  obstructe<l.  as 
complained  of  by  the  plaintiff,  and  was  that 
act,  If  a  wrongful  one,  caused  by  these  de- 
fendants? •  *  •  Hie  testimony  sliows,  a» 
given  by  both  parties,  that  the  bed  of  the 
stream  was  entirely  closed  by  tlie  dam,  that 
there  was  no  provision,  within  several  rods 
of  such  bed  of  the  stream,  to  pass  down  the 
stream  with  the  logs  or  other  floatables. 
*  *  *  If  you  find  such  river  to  be  a  narl- 
gabte  stream,  under  this  deflntUMi,  then  the 
defendants  have  no  right  to  abridge  the  right 
of  plaintiff  to  freely  navigate  the  same.  -If 
you  flnd  that  plaintiff  was  prevented  fran 
running  his  logs  down  such  stream  because- 
of  Ute  dam  across  the  bed  of  the  stream,  ami 
that  the  defendants  were  the  cause  of  sad* 
dam  being  there,  your  verdict  most  be  for 
the  plaintiff.  •  •  •  If  yon  farther  flnd 
that  the  defendants,  1^  their  acts,  preraited 
plaintiff  from  mnnUig  his  logs  down  tht 
stream  after  there  was  a  break  lo  such  dam. 
your  verdict  must  be  for  the  plslntiff.  •  •  * 
If  yon  flnd  that  defraidants  forbad*  the 
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platutlfX  from  either  opening  a  way  through 
Buch  tlam  or  running  his  logs  through  the 
opening  of  Buch  dam  caused  by  the  water, 
that  would  constitute  a  preveutloD  by  the  de- 
feaUants,  and  ptaintifF  would  not  have  to  as- 
sert hlB  rights  to  the  extent  of  committing  a 
bre&ch  of  the  peace."  The  record  Is  silent 
upon  the  subject.  Hence  it  will  be  pi-esumed 
that  the  proper  proceedings  were  taken  to  en- 
title defendants  to  construct  the  dam.  Nel- 
son T.  Navigation  Co.,  44  Mich.  7,  5  N.  W. 
van.  Though  the  stream  be  navigable,  de- 
fendants have  the  right  to  maintain  the  dam, 
and  plalntilTB  right  to  floatage  is  subject  to 
the  proper  use  and  protection  of  the  dam. 
The  maintenance  and  protection  of  the  dam 
cannot  be  said  to  be  an  Interference  with 
plaintiff's  rights,  or  an  obstruction  to  the  navi- 
gation of  the  sti-eam.  The  naked  question 
here  is.  what  are  the  relative  rights  ot  the 
owner  of  the  dam  and  the  navigator,  in  a 
ease  like  the  present,  where,  without  fault  of 
either,  there  is  a  recent  breach  in  the  dam. 
The  rights  of  iKith  continue  to  be  relative. 
Ttie  dam  owner  has  an  undoubted  right  to  a 
rMMnable  time  to  repair  the  dam,  and  to  its 
reasonable  protection,  and,  where  the  deten- 
tion of  the  logs  la  necessary  to  such  repair 
and  protection,  be  has  the  clear  right  to  a 
reasonable  temporary  detention  for  that  pur- 
pose. Bptb  parties  must  be  reasonable  in 
their  demands.  The  navigator  acquires  no 
exclusive  right  by  reason  of  the  accident  to 
tbe  dam,  and  the  dam  owner  must  be  reason- 
ably prompt  in  repairing  the  dam,  or,  if  there 
l>e  an  opportunity  to  admit  of  tbe  passage  of 
tbe  logs  before  the  repairs  can  be  made,  with- 
out serious  further  injury  to  the  dam,  he 
should  afford  every  reasonable  facility  for 
such  passage.  Defendants  were  entlUed  to 
the  instructions  requested,  and  plaintiff's  re- 
quests, as  given,  were  calculated  to  impress 
tbe  Jury  with  the  Idea  that  they  mlglit  find 
that  tbe  dam,  because  of  the  method  of  Its 
construction,  was  in  itself  an  obstruction,  and 
an  interference  with  plalntlfTs  right  of  navi- 
gation, and  that  he  had  an  absolute  right  to 
proceed  ou  his  way,  irrespective  of  defend- 
ants' right  to  the  protection  of  their  proper- 
ty. The  error  Is  more  apparent  from  the 
fact  that  plaintiff  testified  that  "the  people  I 
talked  with  were  trying  to  manage  so  as  to 
save  further  Injuiy  or  destruction  to  the 
dam,  I  think.  There  did  not  seem  to  be  any 
willful  intention  on  their  part  to  prohibit  me 
from  getting  my  logs  through.  They  did  not 
request  me  to  stop.  I  could  not  have  stopped 
however,  without  laying  myself  liable.  The 
floods  given  to  me  from  the  tributary  streams 
kept  th»  water  at  the  dam  raised,  and,  in  my 
Judgm€<it,  hindered  the  men  who  were  en- 
gaged in  repairing  the  dam,  and  I  kept  flood- 
ing continuously  to  avoid  violating  contracts 
I  had  made  to  run  the  logs." 

The  Judgment  is  therefore  reversed,  and  a 
uew  trial  granted.  The  other  Justices  con- 
cnrred. 


CITI  OF  GRAND  RAPIDS  v.  BENNETT 
et  bL 

(Supreme  Court  of  Michigan.   Oct.  1,  1896.) 
OreviSQ  Bthbbt  — Opinion  EviDBifOR— Crobbiko 

Ha  I LKO  AD— Dam  AS>8-~  ViRDICT. 

1.  In  a  proceeding  to  open  a  street,  it  is  er- 
ror to  allow  opinion  eviduice  as  to  the  neceBBity 

thereof. 

2.  A  railroad  company  cannot  claim  as  dam- 
ages, for  the  crossing  of  Its  tradts  and  ride 
tracks  by  a  street,  tbe  fall  value  of  the  pazcels 
of  land  crossed. 

3.  In  condemnation  proceedings,  the  jury 
cannot  be  required  to  itemize  the  damages. 

4.  A  railroad  company  is  entitled,  as  part 
of  its  damages  for  the  crosBing  of  its  trades  by 
a  street,  to  the  cost  of  erecting  and  maintaislng 
safety  gates  or  towers,  or  the  employment  of 
flafirmen:  the  Jury  being  satisfied  that  either 
is  necessary  for  the  protection  of  the  public. 
McGrath,  C  J.,  dissenting. 

Appeal  from  superlOT  court  of  Grand  Bap- 
Ids;  Edwin  A.  Burllngame,  Judge. 

Proceeding  by  the  dty  of  Grand  Rapids 
against  Joseph  A.  Bennett  and  others.  Ju^- 
ment  for  platntiff.  Defendants  appe^  Be- 
yersed. 

More  &  Wilson,  Hatch  &  Wilson,  T.  3. 
O'Brien,  and  J.  H.  Campbdl.  for  appellantSu 
William  Wlsner  Taylor,  for  appellee. 

McGRATH,  a  J.  Tbis  la  a  proceeding  ta 
open  Campau  street,  now  a  col-ite-sac,  through 
to  Ferry  street  Error  is  assigned  upon  the^ 
admission  of  the  opinions  of  witnesses  as  to 
the  necessity  of  tbe  pvopoaeA  opening.  Bight 
witnesses  were  asked  one  of  tbe  following 
questions:  "What  have  you  to  say  about  its 
being  or  not  being  a  necessary  public  im- 
provement? From  your  knowledge  of  that 
part  of  tbe  dty,  and  your  acquaintance  with 
its  past  and  present  condition,  and  its  pres* 
ent  growth,  state  to  the  jury  what  reasons 
you  have  why  tbe  opening  of  this  street  Is  or 
Is  not  a  necessary  public  Improvement,  If 
you  have  any  reasons  to  give."  One  witness 
answered  as  follows:  "Well,  sir,  I  consider 
the  opening  of  Campau  street  as  the  next  im- 
provement to  the  taking  of  Grab  Com^s  1q 
the  center  of  the  city.  I  am  satisfied,  from 
my  knowledge  of  the  neighborhood  and  the- 
conditlon  of  the  property  and  the  business 
there,  that  It  is  a  necessary  public  improve- 
ment. I  bdieve  that  the  people  who  are  dl- 
rectiy  interested  are  sufficient,  enough  of 
them,  with  those  who  use  tbe  street,  to  call 
them  part  of  the  public  at  least;  and  1  think, 
for  the  interests  of  the  city  in  the  west,  with 
those  thwoughfares  established  and  used,  that 
It  should  be  opened."  Another  said:  "Well, 
I  consider  the  necessity  of  the  improvement 
In  the  first  place  as  a  general  necessity  to 
the  public;  and.  on  the  other  hand,  it  Is  a 
necessity  from  the  property  Interests  down 
there  on  that  street,  on  this  end  and  on  the 
other,  and  also  the  heavy  traffic  from  the  west 
and  ncnrthwest  part  of  the  city  to  the  south- 
west  part  or  to  tiie  dc^rats,  as  you  might  say. 
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I  hare  noticed,— I  hare  done  business  on  the 
street  fw  the  last  eight  or  nine  years,  and  I 
liave  notjfed  that  the  heavy  traffic  has  al- 
most Invariably  gone  that  way,  seeking  an 
outlet  to  the  depots,  avoiding  Monroe  street 
'fhat  is  another  reason  why  I  consider  It  a 
public  improvau«it  And,  of  course,  the 
proper^  h<dderB  down  there,  they  have  In- 
terests there  that  require  an  opening  up  of 
the  street  It  is  a  necessity,  the  same  as  any 
other  sti-oct  is.  and,  as  I  consider  It,  In  any 
other  i«ii't  of  the  city."  Another  answered 
as  follows:  "That  property  down  there  Is 
quite  central  ptapetty.  It  Is  not  residence 
property.  It  la  business  prop«^.  And 
(^mpau  street  Is  pai^y  open  now,  and  the 
future  of  the  city  will  demand  that  it  must 
tie  open  some  time;  and  the  property  Is  des- 
tined to  be  built  over,  Is  being  built  over  all 
tlie  time,  with  buildings;  and  tbls  space  that 
ia  now  sought  to  be  taken  fw  a  street  will 
be  bunt  on.  And  when  it  becomes  a  neces- 
sity, which  can  no  longer  be  put  off,  to  opra 
the  street,  it  Is  going  to  cost  the  dty  a  great 
deal  more  to  open  it  than  it  Is  at  the  present 
time.  And  another  thing,  the  street  should 
be  opened,  and  the  grade  line  established,  so 
that  people  building  on  either  side  of  the 
street  could  know  where  they  are  setting 
their  bnUdlugs.  One  building  should  not  be 
set  above  another.  There  should  be  some 
authority— BOine  regularity— In  regard  to  the 
establishment  of  that  class  of  buildings;  and 
we  all  know  very  well,  if  this  ground  was 
not  platted  now.  If  there  is  a  plat  made  and 
presented  to  the  board  of  public  works,  with 
the  street  half  opened,  they  would  throw  it 
out  in  a  moment;  they  would  say  that  the 
streets  must  be  dedicated  to  the  public.  It 
is  a  public  necMSlty."  It  was  the  province 
of  the  jury  to  determine  the  question  of  the 
necessity  for  the  openiug.  It  was  competent 
to  show  the  locatlcHi;  that  It  was  in  the  cen- 
tral and  business  portion  of  the  city;  that 
there  was  a  great  deal  of  heavy  traffic 
through  that  district;  that  othL>r  parallel 
sti'eeta,  through  which  traffic  was  forced,  were 
<»ccupled  by  street-car  tracks;  that  the  traffic 
ofteu  became  congested  in  existliifr  streets; 
that  there  was  a  heavy  grade  In  such  streets; 
that  the  grade  wai>  much  less  on  the  line  of 
the  proposed  street;  that  business  blocks  were 
being  erected  and  other  Improvemeuts  made 
In  the  locality;  and  other  facts  from  which 
the  necessity  for  the  street  might  proiierly  be 
Inferred. 

The  objection  to  the  questions  put  Is  that 
they  were  calculated  to  draw  out,  and  did 
actually  bring  out,  not  only  opinions,  but  ar- 
srunients.  rather  than  facts.  There  Is  no 
valid  reason  why  the  jury,  aided  I»y  argu- 
ments coming  from  counsel,  rather  than  from 
witnesses,  cannot  in  such  a  case  form  an  in- 
telligent opinion  upon  the  question  of  the 
necessity  for  the  taking  without  the  aid  of 
opinion  evidence.  City  of  Detroit  v.  Bren- 
nan.  93  Mich.  338.  M  N.  W.  r>2o. 

The  proposed  street  crossed  the  right  of 


way  of  the  Grand  Baplds  ft  Indiana  Bi41- 
road  Company^  and  error  is  assigned  on  be- 
half of  that  company.  The  conrt  instruct 
ed  the  Juiy-  that  the  damage  done  to  the 
railroad  company  "by  having  a  blgbway 
mn  across  their  right  of  way  must  neces- 
sarily include  all  the  additional  expenses  «s- 
talled  upon  them  by  reason  of  such  cross- 
ing, whicli.  In  a  city  like  this  or  in  this 
city,  must  necessarily  involve  conslderalde 
outlay  in  making  and  keeping  in  repair  the 
crossings,  convenient  and  safe,  putting  to 
gates  and  towers,  If  such  you  find  to  be 
necessary,  and  providing  guards  against  ac- 
cident or.  In  the  language  of  Judge  Shet^ 
wood  in  another  case  somewhat  similar  to 
this,  as  far  as  the  railroad  Interests  are  con- 
cerned: that,  In  addition  to  the  damage  for 
the  use  of  the  land  occupied  by  a  street  in 
crossing  this  right  of  way,  there  should  be 
added  to  that  any  extra  expense  created  by 
the  use  of  such  right  of  way  for  the  street 
in  the  ordinary  use  of  respondent's  road, 
and  such  other  damage  as  It  may  sustain, 
for  Injury  to  Its  track,  right  of  way,  and 
franchises  occasioned  by  the  crossing,  %nd 
which  may  properly  be  considered  as  the 
natural,  necessary,  and  approximate  cause 
thereof.  The  rule  here  stated  does  not  In- 
clude expenses  made  necessary  in  order  to 
comply  with  the  police  regulations  of  the 
state  municipality,  but  such  damages  only  as 
arise  In  making  the  structimil  changes  neces- 
sarj-  to  comply  with  statutory  regulations, 
which  must  necessarily  continue  in  th«  fu- 
ture operation  of  the  respondent's  rond.  as 
well  as  lu  full  value  for  all  lands  taken  thai 
are  not  included  in  their  right  of  way,  and 
ail  damages  caused  thereby  to  their  remain- 
ing premises.  If  any  such  you  find.  I  have 
referred  above  to  gates  and  towers.  Among 
other  structural  changes  in  this  case  may 
be  found  the  putting  down  and  keeping  Id 
repair  the  approaches  to  and  crossings  of 
this  right  of  way,  and  the  tracks  thereon, 
of  planks  or  other  suitable  material,  tli*- 
I  making  and  putting  In  of  sidewalks,  surh 
I  structural  changes  as  the  law  requires  at 
I  street  crossings  In  the  city.  There  Is  some 
1  little  testimony,  I  believe.  In  regard  to  one  ot 
:  the  side  tracks  being  used  for  storing  cars.  In 
!  addition  to  such  otlier  damages,  you  shou'd,  In 
I  fixing  just  compensation,  take  into  consldera- 
!  tlon  the  fact.  If  you  find  by  the  evidence 
I  that  It  exists,  that  the  railroad  company 
has  now  a  side  track  upon  which  It  soine- 
times  stores  its  cars,  upon  its  right  of  war 
j  upon  this  proposed  street  crossing,  and  allow 
such  compensation  for  the  Interruptlnf:  of 
I  such  use  of  sutfli  side  track  for  storage  par- 
poses  as  will  fully  comixinsato  the  couiiianj' 
for  the  Interference  therewith.  lu  short,  you 
are  to  render  such  just  compensation  for  all 
damages  to  the  respondents  as  win  leaye 
them  all  just  as  well  off  pecuniarily  as  yon 
now  find  them.  •  •  •  Yo\i  will  ileterniiue 
whether  or  not  It  will  be  necessary,  for  the 
safety  of  persons  crossing  the  tracks,  that 
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gRtes  Bball  be  maintained  In  the  street  on 
each  side  of  the  tracks.  If  yon  find  that  It 
will  be  necessary  to  here  such  gates,  you 
most  allow  to  the  company  the  cost  of  such 
gates  and  apparatus  to  operate  the  same.  If 
yon  ftad  that  such  gates  will  be  uecessai?, 
and  that  they  should  be  operated  by  a  tower 
at  Campau  street,  and  not  from  the  tower 
now  standing  at  Waterloo  street,  yon  must 
allow  the  cost  of  the  tower." 

The  following  Is  a  sketch  of  the  land 
sought  to  be  taken: 


Tlie  railroad  property  Is  parcels  numbered 
2  tiiid  3.  The  company  operates  four  tracks, 
which  occupy  the  southerly  portion  of  No.  3, 
nod  all  of  parcel  2  of  the  railroad  property. 
Counsel  for  the  railroad  company  insist  that 
the  railroad  company  Is  entitled  to  the  full 
value  of  parcels  2  and  3;  that  the  value  of 
the  land  is  the  only  measure  of  compensa- 
tion under  the  constitution.  There  is  no 
force  In  this  contention.  The  right  of  a  rail- 
road company  to  the  exclusive  use  of  Its 
right  of  way  is  unquestioned.  That  is  the 
property  light  which  is  sought  to  be  taken. 
Tlie  property  of  a  railroad  company  may  be 
taken  for  public  use  whenever  the  necesal- 
tlefl  of  the  public  require  It,  to  an  extent  not 
absolutely  necessary  to  successfully  carry  out 
the  object  and  purposes  of  the  franchises 
granted  to  the  company;  and  the  land  oc- 
cupied by  the  company  as  Its  tight  of  way 
may  be  taken  under  the  power  of  eminent 
doumin,  subject  to  the  single  limitation  men- 


tioned, to  the  same  extent  as  the  land  of  any 
private  citizen  for  either  the  use  of  another 
company  or  for  a  public  highway.  Grand 
Rapids,  N.  &  L.  S.  R.  Go.  v.  Grand  Rapids  & 
I.  R.  Co.,  35  Mich.  265;  Toledo.  A.  A.  &  N. 
M.  Ry.  Co.  V.  Detroit,  L.  &  N.  R.  Co,,  62 
Mich.  564.  29  N.  W.  500.  The  public  do  not 
by  the  condemnation  proceedings  acquire  an 
exclusive  use,  but  a  concurreut  use.  and  the 
railroad  company  is  deprived  of  the  exclu- 
sive use.  There  Is  no  more  difllciUty  In  de- 
termining the  compensation  to  be  awarded 
than  in  case  of  a  railroad  crossing  or  In  case 
of  an  added  burden  Imposed  upon  a  highway 
or  street.  In  neither  cose  would  the  value 
of  the  land  be  the  measure  of  damages. 

The  counsel  requested  the  court  to  instruct 
the  jury  that  they  should.  In  their  verdict, 
specify  separately  the  item  or  Items  of  dam- 
ages awarded:  First,  the  value  of  the  lands; 
secondly,  damage  to  that  portion  of  the  whole 
parcel  not  taken;  thirdly,  value  of  improve- 
ments takm;  fourthly,  cost  of  improvements 
made  necessary  by  the  opening  of  the  street, 
—In  the  case  of  the  railroad  company,  the 
sum  allowed  for  crossings,  the  sum  allowed 
for  gates,  the  sum  allowed  for  tower,  and 
the  sum  allowed  for  repairs  and  maintenance 
of  crossings,  gates,  and  tower,  and  pay  of 
operator.  We  know  of  no  rule  of  law  re- 
quiring the  Jury  to  Itemize  the  compensation 
awarded  or  damages  found.  In  City  of  De- 
troit V.  More,  76  illch.  515,  43  N.  W.  600, 
It  was  held  that  the  Jury  could  not  offset 
the  benefits  In  a  street-op«iing  procceUlug 
against  tlie  compensation  awarded,  and  sim- 
ply report  the  balance  found;  but  that  was 
under  a  statute  requiring  a  separate  detn- 
niiuation,  and  report  of  each.  Act  No.  354, 
I.rfx^l  Lows  18SS,  p.  843. 

It  is  contended  connsd  for  the  railroad 
company  that  the  company  Is  entitled  to 
compensation  for  the  expenses  It  will  be  put 
to  In  the  construction  and  operatlcm  of  a 
gate  or  tower.  Grand  Rapids  v.  Grand  Rap- 
ids &  I.  R.  Co.,  58  Mich.  Ml.  26  N.  W.  159, 
and  Commissioners  of  Parks  v,  Chicago,  D. 
&  O.  G.  T.  J.  B.  Co.,  91  Mich.  291,  51  N.  W. 
034,  are  relied  upon  to  sustain  this  conten- 
tion; also  Commissioners  of  Parks  v.  Mich- 
igan Cent.  R.  Co.,  90  Mich.  388.  61  N.  W. 
447.  Neither  of  these  cases  contains  any  dis- 
cussion of  the  question  here  presented.  In 
the  first  case  cited,  no  claim  was  made  for 
a  gate,  tower,  or  flagman,  nor  was  any  tes- 
timony introduced  relative  to  any  such  pos- 
sible or  probable  necessity.  In  the  subse- 
quent cases,  simple  reference  Is  made  to  the 
language  used  in  that  case.  The  statute  re- 
quires the  maintenance  of  crossings,  and 
construction  and  maintenance  of  cattle 
guards  and  warning  signs;  and  the  langtuge 
used  In  that  case  must,  I  think,  be  held  to 
apply  to  such  safegiiards  as  are  required  by 
law  to  be  maintained  by  railroad  companies. 
The  determination  of  the  Jury  Imposes  no  ob- 
ligation upon  the  railroad  company,  and  the 
company  is  under  no  obligation,  to  construct 
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gates  or  ton-era  at  crossings,  or  to  maintain  i 
Uiem,  unless  ordered  so  to  do  by  tbe  railroad  | 
commisslfHier.    I  fiod  no  antborttr  elsewhere  . 
for  the  allowance  of  compensation  In  con-  I 
denuuulon  proceedlnga  for  eltber  probable  or 
pofifiible  contingencies.   Tbe  aathorltles  all  | 
bold  that  the  damages  must  be  real,  tangible,  - 
and  proximate.   In  tbe  case  of  tbe  Old  Col- 
ony &  F.  R.  R.  Go.T.  Inhabitants  of  PlyuHmth 
Go.,  14  Gray,  153,  It  was  expressly  held  that, 
in  case  of  the  opening  of  a  street  acrcMS  the  ' 
right  of  way  of  a  railroad  company,  tbe  lat- 
ter was  entltied  to  compensation  for  the  ex- 
pense of  erecting  and  maintaining  signs  and  ' 
cattle  guards  at  the  crossing,  and  for  keep-  I 
litg  the  some  In  r^lr,  but  not  on  account  ' 
of  Its  liability  to  be  compelled  by  the  county 
c-onunissioners  to  fmtld  a  bridge  for  the  high-  | 
way  over  Its  track.   In  Searle  t.  Railroad  { 
Co.,  S3  Pa.  St  57.  It  was  held  that  contln- 
Kont  future  disadTantages  should  not  be  taic-  ' 
en  into  consideration  as  an  element  of  dam-  ' 
ages,  in  a  proceeding  to  condemn  lands  for 
railway  purposes.   In  Peoria  &  P.  U.  B. 
Co.  T.  Peoria  &  F.  R.  Co.,  10  Am.  &  Eng. 
K.  Gas.  120,  and  In  Chicago  &  A.  R.  Co.  t. 
.Toilet,  Ij.  &  A.  B.  Ook,  14  Am.  &  Eng.  R.  | 
<;as.  4!2,  the  court  held  that  the  damages  sus- 
tained by  one  company,  in  cose  of  a  crossing  ' 
by  another,  by  the  delay,  incoDTOolenoe,  and  : 
trouble  in  stopping  before  crossing,  was  not 
a  proper  element  for  consideration,  nor  was 
tbe  increased  danger  to  traffic.  Reference 
most  be  had  to  tbe  Immediate  consequences. 
Sater  t.  Plank-Road  Oo.,  1  low-a.  38G;  Bran- 
nln  T.  Johnson,  19  Me.  3G1;  Henry  t.  Rail- 
road Co.,  2  Iowa,  288;  President,  etc.,  of 
Scbuylklll  Xav.  Co.  t.  iniobum,  7  Scrx-  & 
R.  415;  Watson  t.  Railroad  Co.,  37  Pa.  St. 
-100;  Troy  3c  B.  IL  Go.  T.  President,  etc.,  of 
Northern  Turnpike  Ca,  16  Barb.  100;  Road 
Co.  V.  Rogers,  1  Duv,  135;  Stone  t.  Railroad 
Co.,  68  la  300;  White  River  Turnpike  Co. 
V.  Vermont  Cent  R.  Co..  21  Vt.  690;  Eattm 
V.  Railroad  Co..  61  N.  H.  604;  Lake  Shore 
&  M.  S.  Ry.  Co.  r.  Cincinnati,  S.  &  a  Ry. 
Co.,  30  Ohio  St.  604. 

The  present  case  affords  an  illustration  of 
tlw  attempted  application  of  the  rule  con- 
tended for  by  appellants.  Testimony  was 
offered  respecting  the  coat  and  expense  of 
erecting  and  maintaining  a  gate,  and  of  the 
wages  of  a  gateman,  and  also  the  cost  of 
constructing,  maintaining,  and  operaUng  a 
tower;  but  there  haa  beeo  no  Toluntary  de- 
termination by  the  company  as  to  which  it 
diall  employ,  and  there  Is  no  obligation  up-  ; 
on  Its  part  to  maintain  either,  and  It  may  | 
never  construct  either  gate  or  tower;  yet 
counsel  Insist  that  the  measure  of  its  dam- 
ages is  the  cost  of  constructing  and  main- 
taining a  gate,  and  a  sum  of  money  the  in- 
terest upon  which  will  pay  the  expense  of  a 
watchman  for  all  future  time.  I  am  not 
prepared  to  say  that,  la  a  case  where  tbe 
testimony  tended  to  diow  that  the  protec- 
tion of  the  company's  property  necessitated  a 
gate,  flagman,  or  tower,  that  question  should 


not  be  presented  to  the  Jury,  and  an  award 
properly  made  covering  such  expense,  but  the 
provisions  of  the  statute  reUting  to  gates 
and  flagmen  are  designed,  primarily,  at  least, 
tor  the  protection  of  the  public  in  the  use  ot 
the  street  or  highway,  and  the  testimony  in 
the  present  cose  relating  to  the  possible  ne- 
cessity for  a  gate  or  flagman  was  predicated 
upon  that  danger,  and  not  upon  the  possible 
need  of  protection  to  the  company's  property. 
There  was  no  testimony  tending  to  showsurb 
an  exposure  to  danger  of  railroad  property 
as  would  bare  warranted  the  Jury  In  placing 
the  necessity  for  gates  or  a  flagman  upon 
that  ground,  nor  Is  such  danger  so  apparent 
as  to  obviate  tbe  necessity  for  proof  upon 
that  question.  The  rule  laid  down  in  tlie 
cases  to  which  counsel  have  referred  should 
be  limited  to  such  expense  as  the  statute 
mokes  imperative.  For  the  error  in  tbe  ad- 
mission of  the  (pinions  referred  to,  tbe  Judg- 
ment must  be  reversed*  and  a  new  trial 
awarded. 

GRANT,  J.  We  concur  in  the  opinion  ut 
our  bi-other,  the  Chief  Justice,  upon  the  ques- 
tion of  the  opiuion  evidence.  We  hold  that 
the  question  of  damages  is  ruled  by  tbe  fol- 
lowing cases:  Grand  Rapids  v.  Grand  Rai>- 
Ids  &  I.  R.  Co.,  58  Mich.  641,  26  N.  W.  ISH; 
Commissioners  of  Parks  v.  Chicago,  D.  &  G. 
G.  T.  J.  It  Co..  91  Mich.  291,  51  N.  W.  934; 
Commissioners  of  Parks  v.  Michigan  Gent. 
R.  Co.,  90  Mich.  388,  51  N.  W.  447. 

LONG,  MONTGOMERY,  and  UOOKEB, 
JJ.,  concurred  with  GRANT,  J. 


SINGLETON  v.  HILL  et  al. 
(Snnrcme  Court  of  Wisconsin.   Sept  26,  1895.) 

Statute  ot  Frauds  —  Sofpicibkot  or 
Mehohanduh. 
A  letter  from  an  agent  to  his  mincipal 
conveying  A.'b  oCEer  to  purchase  land  of  the 
principal,  and  a  letter  from  the  principal  to  the 
ageut  accepting  snch  offer,  constitute  a  aofficient 
memorandum  of  tbe  contract  of  sale  to  satis- 
fy tbe  statute  of  frauds. 

Appeal  from  circuit  court,  Juneau  county; 
A.  W.  Newman,  Judge. 

Action  by  John  Singleton  against  Judson 
D.  Hill  and  others.  Judgment  for  plaintiff. 
Defendants  appeal.  Affirmed. 

This  is  on  action  for  the  speclflc  perform- 
ance of  a  contract  bx  tbe  sale  of  real  estate, 
and  to  set  aside  a  deed  made  to  J<dmson 
with  knowledge  of  such  contract  Sheldon 
Banney,  who  bad  written  authority  from  de- 
fendant Hill,  the  owner  of  certain  lands,  to 
sell  the  same  for  $175,  negotiated  with  idain- 
tlff  In  regard  to  such  a  sale,  with  the  result 
that  be  received  from  the  latter  an  offer  of 
that  sum  therefor.  Thereupon  Ranney,  by 
letter,  communicated  such  offer  to  HIIL 
Thereafter  Hill,  by  letter  written  to  tbe  foi- 
mer,  accepted  tbe  offer,  and  agreed  to  to* 
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ward  the  deed.  Raniiey  tben  communicat- 
ed su<.-h  acceptance  to  respondent,  who  there- 
□poD  paid  to  the  foiiner  $10  on  the  contract, 
and,  hy  authority  of  the  agent,  entered  Into 
possession  of  the  land  pureuont  thereto. 
Subsequently,  Johnson,  with  knowledge  of 
the  facts,  purchased  the  land  from  Hill,  and 
obtaiued  a  deed  therefor. 

F.  &  Veeder,  for  appellants.   Bamey  & 
Beebe,  for  respondent. 

MAKSHAIiL,  J.  Appdlants  nxepted  to 
the  findlns  of  fact  that  respondent  iwld  part 
of  tbe  consldaratliHi,  and  entered  Into  possea- 
sIoD,  by  authority  of  the  agent,  before  the 
«ale  and  conveyance  to  Johnson,  and  that  the 
latter  took  possessitMi  with  knowledge  of  the 
rights  of  respondent.  It  cannot  be  said 
there  Is  a  clear  preponderance  of  evidence 
against  such  finding;  therefore  it  must  be 
eustnined.  Jones  v.  Pease,  21  Wis.  644;  Doc- 
ter  T.  Helllwrg,  65  Wis.  41.'5,  27  N.  W.  176. 
'  TbiH.  of  itself,  Is  suf&clent  to  entitle  plaintiff 
to  the  Judgment  appealed  from;  but  we 
think  the  letter  wi'itten  by  Ranney,  the  agent 
of  Hill,  conveying  to  him  respondent's  prop- 
osition, and  the  letter  from  Hill  to  Ranney, 
acc^tlng  the  same,  constitute  a  su^cient 
memorandum  of  the  contract  of  sale  to  sat- 
isfy the  statute  of  frauds,  which  provides 
that  "evei-y  couti'act  •  •  •  for  the  sale  of 
any  lands  *  *  •  shall  be  void,  unless  the 
contract,  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  be  In 
writing,  and  be  subscribed  by  the  party  by 
whom  the  sale  Is  to  be  made,  or  by  bla  law- 
fully authorized  agent."  Rev.  St  1878,  | 
2301.  It  is  not  necessary  that  the  memoran- 
dnm  should  be  formal,  or  In  one  writing  oi-  j 
paper,  or  made  directly  between  the  parties  \ 
to  the  contract.  The  point  mlsed  by  the 
learned  counsel  for  appellants  that  the  let- 
ters were  mere  communications  between  Hill 
and  his  own  agent  Is  not  material,  for  it  is 
sufficient  If  the  memorandum  consists  of  let- 
tera  passing  between  the  vendor  and  a  third 
person,  who  la  agent  for  the  parties  or  one 
of  theza.  Drury  v.  Young,  58  Md.  546. 
Stone,  J.,  discussing  the  question,  quotes 
with  approval  from  Gibson  v.  Holland,  L. 
R.  1  C,  P.  1,  as  follows:  "The  object  of  the 
statute  of  fi'auda  is  to  prevent  perjury  In  the 
setting  up  of  contracts  by  parol  evidence. 
With  this  view,  It  requires  the  contiuct  to 
be  proved  by  the  production  of  some  note  of 
meinoranduni  In  writing.  Now,  a  note  or 
memorandum  is  eliually  corroborative,  wheth- 
er It  passes  between  the  pat-ties  to  the  con- 
tract themselves,  or  between  one  of  them 
and  his  own  agent.  Indeed,  one  would  be 
Inclined  to  think  a  statement  made  by  the 
party  to  bis  own  agent  would  be  the  more 
satisfactory  evidence  of  the  two."  Letters 
between  the  vendor  and  the  vendee,  or  the 
vendor  aud  bis  own  agent,  sufficiently  defi- 
nite to  disclose  the  subject-matter  of  the  con- 
tract,—the  land,— so  tliat  It  may  be  Identified, 
and  expressing  the  consideration,  are  suffi- 


cient to  satisfy  the  statute;  nnd  In  this  con- 
nection it  may  be  stated  that  the  locution 
and  Identification  of  the  land  may  be  shown 
by  parol.  Tice  v.  Freeman,  30  Minn.  3SS),  15 
N.  W.  674;  Henry  v.  Brown,  98  Mass.  545. 
The  evidence  in  this  case  suppoi-ts  the  Ond- 
Ings  of  fact  excepted  to,  and  the  fludiags  of 
fact  support  the  conclusions  of  law.  The 
Judgment  appealed  from  must  therefore  be 
affirmed.    Judgment  affirmed. 

NEWMAN,  J.,  took  no  port. 


DEVINB  T.  BANK  OF  BALDWIN. 
(Supreme  Court  of  Wiscousin.    Sept  26;,  1885.) 
EsTOPPBL— Dblat  is  DuopvBRiso  Errob  in  Obr- 

TIF1CA.TB  OP  DbpOSIT— IlUTEKACT  OV 

Plaintiff. 

1.  Where  plaintiff,  an  illiterate  man,  ac- 
cepted a  certificate  of  deposit  of  $200,  and  SlOO 
in  cash.  In  lieu  of  a  certmcate  of  $400  on  which 
had  been  indorsed  a  payment  of  $100,  he  is  not 
estopped  from  recovering  the  $100  payment  in- 
dorsed on  the  original  certificate,  as  having 
been  made  to  an  unanthoriaed  person,  by  a  de- 
lay of  14  months  in  discovering  the  fact  of  the 
IndorBement. 

2.  When  plaintiff,  after  accepting  a  certifi- 
cate of  deposit  of  ¥200,  and  $100  in  cash,  in  lieu 
of  a  certificate  of  $400  on  whldi  was  indorsed  a 

Eayment  of  $100,  sued  to  recover  such  $100^  as 
aving  been  paid  to  an  unanthorized  person,  14 
months  after  It  was  made,  it  was  proper  to 
allow  the  jury  to  consider  the  illiteracy  of  plain- 
tifE  and  his  wife  in  explanation  of  suca  delay- 
Appeal  from  circuit  court  St  Groix  county; 
E.  B.  Bundy,  Judge. 

Action  by  Frank  Devtne  against  the  Bank 
of  Baldwin.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

This  was  an  action  to  recover  money  depos- 
ited by  the  plaintiff  with  the  defendant,  up- 
on substantially  the  Avowing  facts:  On  No- 
vember 17,  1890.  the  plaintiff  deposited  ${)00 
with  the  defendant  receiving  a  certificate 
by  which  that  sum  was  "payable  to  the  or- 
der of  himself,  six  months  after  date,  with 
interest  at  the  rate  of  five  per  cent  per  an- 
num, for  six  months  only,  on  return  of  this 
certificate  properly  Indorsed;  •  •  •  not 
subject  to  check."  The  particulars  of  the 
certificate  were  entered  on  the  stub  in  the 
Iwok  from  which  the  certificate  was  taken. 
May  13,  1891,  the  plaintiff  surrendered  tUs 
certificate,  obtaining  $100,  and  $12.50  for  ac- 
crued Interest  receiving  another  certificate, 
In  the  same  terms,  for  $400.  December  21, 
1S91,  the  plaintiff  returned  this  certificate, 
and  obtained  $100,  and  $7.50  for  accrued  In- 
terest, and  another  certificate.  In  like  terms 
as  the  first,  but  for  $200  only.  March  31, 
1892,  the  plaintiff  obtained  $100  on  this  cer- 
tificate, which  was  Indorsed  on  its  face,  and 
he  held  the  same  until  November  16,  1892, 
when  he  called  for  the  amount  due  him, 
and  received  only  $100,  and  $2.50  for  accrued 
interest.  He  tben  filmed  for  the  first  time 
that  there  was  $100  more  due  him  than  was 
called  for  by  the  hist  certificate.   It  appear- 
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ed  tiiat  oil  the  Ttb  o£  September,  1891,  there 
had  been  $100  i>»id  aud  ludorseil  on  the  9400 
certilicate  and  on  its  corresiHinrttng  stub, 
and  that  snch  iKiyment  'waa  entered  on  the 
blotter  and  le«lger  of  the  bank  under  the 
same  date.  The  controversy  was  in  relation 
to  this  payment.  The  defendant  pleaded  and 
insisted  that  upon  the  evidence  the  plain- 
tiff was  estopiied  from  recovering  by  pre- 
senting the  $400  certificate  with  the  payment 
of  $100  Indorsed  on  It  under  date  of  Septem- 
ber 7,  1891,  and  by  receiving  therefor,  De- 
cember 21,  1801,  the  $100  and  accnied  inter- 
est, with  the  new  certificate  for  only  $200, 
and  by  his  not  malting  any  claim  for  more 
until  November  Ifi,  1802,  alwut  14  months 
lifter  the  $100  was  paid  and  indorsed  on  the 
$400  certificate.  The  evidence  was  clear 
that  this  $100  was  paid  Scptcml)er  7,  1891, 
but  the  defendant  was  unable  to  pi-oduce 
uuy  evidence  to  show  to  whom  It  was  paid, 
and  the  banker  transacting  the  business  was 
unable  to  testify  that  he  pnid  it  to  the  plain- 
tiff or  to  his  wife,  but  said  that  he  paid  It  to 
the  plaintiff  or  to  some  one  who  satisfied 
him  that  he  was  Authorized  to  receive  it 
Tlie  testimony  tended  to  show  that  some  un- 
authorizeil  poi-sou  had  obtained  posaesslon  of 
the  $400  certificate,  and  had  drawn  $100 
tliereon,  but  who  Jt  was,  or  when,  or  by  what 
means  the  cerliflcate  waa  obtained,  there 
was  no  evidence  to  show.  The  plaintiff  tes- 
tified that  he  could  neither  read  nor  write; 
that  he  couid  count  and  make  very  simple 
computations  iu  his  head;  could  not  read 
figures;  that  he  never  drew  the  $100  In 
question;  and  that  on  the  day  the  Indorse- 
ment bore  date  he  was  not  at  Baldwin,  but 
was  at  work  all  day  on  a  building  many 
miles  distant,  and  In  this  fact  he  was  cor- 
roborated by  another  witness;  that,  when 
he  got  each  of  the  certificates,  he  took  It 
home,  and  gave  It  to  Ms  wife,  who  kept  it 
for  him;  that  he  never  authorized  any  one 
to  get  this  money;  and  that  he  trusted  to 
the  bank  to  keep  the  matter  straight.  His 
wife  testified  that  she  did  not  draw  the 
money;  tliat  she  was  never  at  the  bank, 
and  that  the  certificates  never  wont  out  of 
her  custody  except  when  she  gave  them  to 
her  hxisband;  that  she  kept  the  certificates 
in  an  envelope  In  a  bureau  drawer  In  her 
bedroom,  and  that  It  was  locked  most  of  the 
time;  that  she  may  have  let  her  daughter 
look  at  It,  but  she  did  not  take  It.  and  never 
gave  It  to  her  to  draw  money  with,  and  nev- 
er gave  It  to  any  person  except  her  hus- 
band, and  that  she  never  rend  the  certificate; 
that  she  could  read  writing  a  little;  could 
make  It  out  very  poorly.  The  daughter  tes- 
tified that  she  never  took  the  certificate,  and 
never  drew  any  money  on  It,  and  never  gave 
it  to  any  one  else,  and  was  never  at  Baldwin 
until  after  the  certificate  was  entirely  taken 
np.  She  corroborated  her  mother  as  to  the 
place  and  manner  of  keeping  the  certificate. 
The  defendant  asked  the  court  to  direct  a 
verdict  In  Its  favor;  that  the  act  of  keeping 


the  certificate,  with  this  Indorsement,  was 
an  estoppel;  but  the  court  refused  to  so  in 
struct  the  jury.  The  court  left  It  to  the  jury 
to  say  whether  the  money  had  been  paid; 
that  a  luyment.  In  order  to  be  valid,  must  be 
made  to  the  plalntlflf,  or  to  some  one  author- 
ized to  receive  the  money;  that  If  any  one 
not  authorized  got  possession  of  the  cer- 
tificate, without  negligence  on  the  [tart  ot 
the  plaintiff,  and  without  authority  from 
him,  payment  to  such  person,  though  in  goo<l 
faith,  would  not  be  a  good  payment.  Refer- 
ring to  the  claim  of  defendant's  counsel  thai 
the  plaintiff  was  estopped,  the  court  said: 
"If  the  plaintiff  read  the  last  certificate,  or 
read  the  certificates  taken  with  the  last  one 
and  the  Indorsements,  and  knew  the  content? 
of  them,  then  the  fact  that  he  slept  upon  his 
rights  and  remained  silent  on  the  Questlou 
so  long  would  be  a  cli-cumstance,  and  poasl- 
bly  a  strong  circumstance,  tending  to  show 
this  claim  for  $100  Is  not  made  In  good  fiilth. 
and  not  founded  on  truth.  But  yon  must 
take  into  consIdeiBtion  the  further  fact  that 
he  says  that  he  oould  not.  read  or  write,  and 
!  that  he  never  examined  these  papers,  never 
!  read  them,  and  did  not  know  what  was  in 
!  them.  The  wife  testifies  that  she  was  a 
I  poor  reader,  and  she  never  read  them,  and 
I  there  Is  no  evidence  contradicting  this  fact, 
that  plaintiff  cannot  read.  \'ou  will  take 
that  Into  consideration,  of  course,  as  tendinj: 
to  explain  and  break  the  force  of  his  holding 
them  so  long  without  saying  anything  about 
tlie  discrepancy."  There  were  a  verdict  and 
:  Judgment  (or  the  plaintiff,  and  the  dcfendaur 
appealed. 

Baker  &  Helms,  tor  appellant.  Bashfoni 
&  Disuey  and  R.  M.  Basbford,  for  re^nd- 
ent. 

PINXEY,  J.  (after  stating  the  facts).  In  At- 
termlnlng  whethw  the  Jury  should  have  been 
unconditionally  Instructed  to  find  for  the  de- 
fendant on  the  ground  of  estoppel,  it  must 
be  assumed  that  the  payment  by  the  bank 
to  whoever  received  It  was  wltbotit  author- 
ity and  in  Its  own  wrong.  The  eertlffcarc 
was  payable  to  the  order  of  the  plaintiff,  on 
Its  return,  properly  Indorsed.  It  was  the 
defendant's  duty  to  observe  the  terms  of  the 
certificate,  and  make  payment  only  In  ac- 
cordance with  them,  and  the  plaintiff  had 
a  right  to  assume  that  it  would  act  accord- 
ingly. Evidently,  the  deposit  vras  In  the  mi- 
tnre  of  an  InvestmeDt  to  obtain  the  stipu- 
lated Interest  on  the  amount;  and  the  plain- 
tiff, having  obtained  the  certificate,  put  It 
away  In  a  place  of  supposed  safety,  had  but 
little  occaslfHi  to  examine  It,  much  less  than 
he  would  have  had  If  the  deposit  Iiad  becit 
tn  the  form  of  a  pass  book,  periodically  bal- 
anced, the  vouchers  of  payment  being  re- 
turned. In  this  respect  the  case  Is  laon 
favorable  for  the  plaintiff,  and  there  was 
less  frequent  occasion  for  scrutiny;  but  it 
the  transaction  had  boeu  In  the  latter  torn. 
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and  the  plaintiff  had  been  cbarged  with  Im- 
proper Items  In  bis  account,  and  It  had  been 
balanced  on  the  basta  of  encb  ohargeB.  the 
account  could  hare  been  Impeached  and  re- 
adjusted by  proof  of  fraud  or  mistake.  Welss- 
er  V.  Denlson,  10  N.  Y.  68,  82;   Frank  T. 
Bank,  84  N.  Y.  213;  Shlpman  t.  Bank,  12Q 
.X.  Y.  327.  27  N.  B.  371;  Oonvtlle  v.  Shook, 
144  N.  Y.  OSS,  39  N.  E.  405.    As  was  aald 
in  the  former  case:  "The  duty  and  the  risk 
of  ascortainio?,  when  it  was  alraut  to  pay 
out  money,  that  it  was  being  paid  upon  com- 
petent authority,  was  upon  the  bank,  just 
as  It  Is  In  all  other  cases  upon  the  debtor  to 
see  to  It  that  he  pays  bis  creditor,  and  not 
some  one  else  without  authority."  Tue  plalu- 
tlfC  had  not  done  anything  to  mislead  or  de- 
celTe  the  defendant,  nor  bad  he  conferred  up- 
on any  one  an  apparent  right  or  authority 
to  recelTB  the  money  In  dispute.    The  de- 
fendant does  not  produce  any  written  au- 
thority, nor  Is  there  any  testimony  showing 
tlie  terms  of  any  Terbal  authority,  or  who 
made  pretense  of  any,  and  it  Is  unable  to 
name  the  person  to  whom  It  paid  the  money. 
The  transaction  was  not  only  unauthorised 
by  the  terms  of  the  ceitlficate.  but  It  was 
contrary  to  the  well-understood  course  and 
usages  of  bankers.    Had  tbe  plaiutifT  first 
discovered  the  unauthorized    payment  tbe 
next  day  after  the  $200  certificate  had  been 
Issued  to  him,  It  is  impossible  to  say  that  he 
would  not  hare  been  entitled  to  have  had  the 
::nproper  credit  canceled,  and  the  certificate 
<  <>rrected;  but  the  claim  is  that  be  Is  abso- 
lutely estopped  by  having  retained  this  CM*- 
titlcate,  as  well  as  the  former  one  upon 
which  the  indorsement  of  September  7,  1891, 
was  made,  so  long  without  objection;  that 
he  had  slept  on  his  rights;  and  that  by  rea- 
son of  his  negligence  he  Is  barred  of  his  right 
to  recover  his  money,  wrongfully  paid  out 
to  some  unknown  person.    Hie  estt^pel  re- 
lied on  depends  upon  proof  of  negligence  on 
his  part,  by  which  tbe  defendant  has  been 
or  may  be   prejudiced   In   reclaiming  the 
money,  If  be  is  allowed  to  maintain  bis  claim. 
The  question  of  negligence  Is  one  of  fact, 
depending  upon  inferences  properiy  to  be 
drawn  from  the  evidence  and  the  pecnllar 
circumstances  <tf  the  case,  even  though  there 
is  no   serious  conflict  of  testimony;  and 
whether  he  was  negligent  or  not  Is  not  mere- 
ly a  question  of  law  for  tbe  court,  but  a 
mixed  question  of  law  and  fact  for  the  Jury, 
under  proper  InstructionR  from  the  coairt. 
l^Is  was  so  held  In  Bank  r.  Morgan.  117  U. 
S.  08-100.  122,  0  Sup.  Ct.  037.    In  that  case 
It  is  said:  "It  seems  to  ua  that  if  the  cnse  had 
been  submitted  to  the  Jury,  and  tliey  had 
found  such  negligence  upon  the  part  of  the 
depositor  as  precluded  him  from  disputing 
the  correctness  of  the  account  rendered  by 
the  bank,  tbe  verdict  could  not  have  been  set 
aside,  as  wholly  unsupported  by  the  evi- 
dence. ♦  •  •  While  no  rule  can  be  laid 
down  that  will  cover  every  traiisnctfnn  be- 
tween a  l>ank  and  Its  depositor,  It  is  sufflcient 


to  say  that  the  latter's  duty  Is  discharged 
when  he  exercises  sucb  diligence  as  Is  re- 
quired by  the  circumstances  of  tbe  particu- 
lar case.  Including  tbe  rations  of  the  par- 
ties and  the  established  and  known  usages 
of  banking  business."  Jantn  v.  Bank,  92  Cal. 
14,  27  Pac.  1100;  Shlpman  v.  Bank,  126  N. 
Y.  327-329,  27  N.  H.  871,  and  cases  above 
cited. 

Tbe  evidence  shows  that  the  plaintifF  could 
neither  read  nor  write,  and  that  bis  wife 
could  read  but  little,  and  could  not  write: 
that  she  could  make  out  little  from  plain 
writing,  and  that  they  were  careful  and  cau- 
tious In  respect  to  tbe  custody  of  the  ceitlii- 
cate,  and,  if  It  got  into  nnautuorlzed  hamls. 
It  ^'as  not  through  any  want  of  care  or  cau- 
tion on  their  part;  that  the  plaintiff  did  not 
know  of  the  unauthorized  payment  until 
about  14  months  after  It  was  made;  that,  al- 
though made  about  three  months  and  a  half 
before  the  $200  certificate  was  Issued  (De- 
cern 1>er  21,  1891),  It  does  not  appear  that  at 
the  latter  date  anytbing  was  ssld  or  sug- 
gested about  any  payment  or  Indorsement. 
The  case  Is  t>etween  tbe  original  parties  to 
the  transaction,  and  the  defendant  has  no 
right  to  claim  the  benefit  of  a  mistake,  ap- 
parently wholly  its  own  fault,  and  to  insist 
that  the  plaintiff  shall  lose  his  money,  unlcHf; 
there  Is  reason  to  find  or  infer  from  the  e^-i- 
deuce  that  tbe  plaintiff,  after  tbe  wrongful 
payment  and  Indorsement,  was  guIUy  of 
negligence  in  not  discovering  and  informbm 
tbe  defendant  of  the  fact,  whereby  it  Iuik 
been  or  may  be  prejudiced.  The  request  tluii 
the  jury  should  be  instructed  to  find  for  tlit> 
defendant  was  properly  denied.  If  the  de- 
fendant had  desired  other  or  fuller  Instruc- 
tions, it  should  have  asked  for  them  Thi* 
Instruction  given  on  this  subject  was  exceiit- 
ed  to,  but  it  cannot  be  said  that  It  was  er- 
roneous, the  court  having  told  tbe  jury  tb:il 
they  might  take  Into  cmisideration  the  fact 
that  he  could  not  read  or  write;  that  be 
never  examined  the  papers,  and  did  not  know 
what  was  In  them;  and  that  his  wife  was  a 
poor  reader,  and  never  read  them,— "as  tend- 
ing to  explain  and  break  the  force  of  his  hold- 
ing tbem  so  long,  without  saying  anything 
about  the  discrepancy." 

We  are  unable  to  say  that,  upon  tbe  facts 
provetl,  there  could  pnHferly  be  any  Infer- 
ence drawn  by  the  jury  that  the  dcfradaiii 
had  been  or  might  be  prejudiced  by  the  fail- 
ure of  the  plaintiff  to  make  earllw  discovery 
and  communication  of  the  Improper  payment. 
Had  he  discovered  and  communicated  It 
when  he  obtained  tbe  |200  certificate,  about 
three  months  and  a  half  after  tbe  Indorse- 
ment was  made,  th«re  Is  nothing  to  indicate 
that  the  bank  would  have  then  been  aUe 
to  ascertain  to  whom  It  had  paid  tbe  money, 
or  that  it  would  proiiably  have  been  in  any 
better  position  than  when  tbe  plaintiff  first 
claimed  tbnt  the  payment  was  wnmgful. 
The  defendant  was  boimd  to  make  out  Its 
case  by  proof  and  reasonalile  Inferences  fi'OB> 
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*t.  A  mere  poHiblllty,  conjecture,  or  Burmiae  ( 
tbat  it  would  h&re  been  in  a  better  position 
will  not  suffice.  Janln  t.  Bank,  92  Cal.  14,  27, 
27  Pac.  1100.    This  iB  not  in  conflict  with 
-what  was  hAi  in  Bank  t.  Mor^n,  117  IT. 
S.  116,  6  Sup.  Gt  657,  in  which  It  was  said 
tbiit.  to  nuke  out  the  defense,  *it  is  sufficient  i 
if  it  appeal's  that  the  bank,  by  reason  of  the 
negliifence  of  the  depositor,  was  prevented  i 
from  promptly,  and,  it  may  be,  effectlTely,"  { 
exercising  its  remedies  to  compel  restoration  ; 
and  [>ayment  Judgment  was  properly  given  I 
for  the  plaintiff.    The  judgment  of  the  cir- 
cuit court  Is  affirmed. 


HAMILTON  et  al.  t.  HARTINGER. 

(Snpiema  Court  of  Iowa.  Oek  17, 18950 

Araohhbht  —  Whbh  Pbofsbtt  iir  Cuhodt  or 
OrriosK— NoTicB  or  Atcaohmbut— Wboko-  ; 

Tin,  LBVT— CoUNTBRCLilH— iKaTRDCTIOSB. 

1.  Where  the  Rberlff,  in  attaching  a  stoclc  | 
of  farming  implements,  makes  a  full  inventory  : 
thereof,  but  leaves  them  in  the  building  where  ■ 
they  wero  found,  in  charge  of  a  bailee,  from 
whom  he  takes  a  receipt,  and  expreBslj  directs 
fluch  bailee  to  hold  the  property  until  furthw 
-order  of  court  thtre  is  a  sufficient  compliance 
with  Code.  S  2967,  subd.  2,  providing  that,  if 
the  property  is  capable  of  manual  delivery, 
"the  sheriff  must  take  it  into  his  custody." 

2,  Tlie  notice  of  attachment  required  by 
Code,  S  2tf67,  subd,  1,  to  be  served  on  defendant, 
must  be  in  writing. 

8.  The  Dotice  of  attadmient  required  by 
€ode.  S  2007.  subd.  1,  to  be  served  on  defcndani 
means  notice  of  levy,  and  not  merely  notice  of 
the  Issuance  of  the  writ. 

4.  Where  plaintiff  seised  defendant's  prop- 
«rty  under  an  attachment  in  which  written  no- 
tice of  the  levy  was  not  made  on  defendant, 
as  required  by  Code,  9  2967,  subd.  1,  and  in- 
sisted on  homing  the  property  under  the  writ, 
he  Is  estopped  to  assert,  as  a  defense  to  a 
■counterclaim  setting  up  wrongful  attacliment, 
that  the  levy  was  invalid  for  want  of  such 
written  notice. 

5.  A  party  cannot  complain  of  an  instmc- 
ilon  io  harmony  with  one  previously  requested 
by  him. 

Appeal  from  district  court,  Hardin  county; 
S.  M.  Weaver,  Judge. 

Action  to  recover  Hil7.20,  with  Interest,  on 
seven  promissory  notes  executed  by  the  de- 
fendant to  the  plaintiffs.  The  action  was 
aided  by  attachment  Defendant  answered, 
admitting  the  execution  of  the  notes,  and 
setting  up  a  counterclaim  on  the  attachment 
bond,  alleging  tbat  the  attachment  was 
wronfTfully  and  maliciously  sued  out  and 
levied,  to  his  damage  IliOO.  The  jury  found 
specially  that  the  attachment  was  wrongful- 
ly, but  not  maliciously,  sued  out,  and  $200 
was  allowed  to  the  def«idant  on  bis  counter- 
<>]n>in.   PlalntlfFs  appeal.  Affirmed. 

A.  M.  Bryson  and  Chas.  L.  Hays,  for  appel- 
lants. O.  U.  Albi-Qok,  for  appellee. 

GIVKN,  a  J.  1.  Plaintiffs  contend  that 
there  was  no  valid  levy  of  the  attachment 
upon  any  personal  prupei  ty,  because  no  writ- 


ten notice  of  such  levy  was  given  to  the  de- 
fendant, and  because  the  sheriff  did  not  take 
any  of  said  pn^rty  Into  hla  custody,  and 
therefore  the  [daintlffa  are  not  liable  to  the 
defendant  in  damages  for  what  was  done  to 
said  personal  property.  The  sheriff's  return 
on  the  attachment  shows  that  on  the  3d 
day  of  February,  1S04,  the  writ  came  Into  his 
hands,  and  that  on  the  same  day  he  attached 
certain  resl  estate  described,  "by  giving  tbe 
defendant  personal  notice  of  said  levy,  as 
shown  by  BxhiUt  A,  hereto  attached:  'Ex- 
hibit A.  To  James  Hartlngw,  Defendant: 
You  are  hereby  notified  that  on  tbe  3d  day 
of  February,  USH^  a  writ  of  attacbment  was 
Issued  from  tbe  office  of  tbe  dwfc  of  tbe  dis- 
trict court  of  Hardin  consly.  Iowa,  in  tbe 
above-entitled  cause;  and  by  virtue  thereof 
I  did  on  tbe  3d  day  of  Febnuuy,  18M,  levy 
npoQ  the  following  described  real  estate,  to 
wit:  The  west  %  of  southeast  %  of  section 
•Zl-ati-^l,  in  Hardin  county,  state  of  Iowa, 
as  your  property,  by  making  entry  thereof  on 
page  167  of  the  Incumbrance  Book  of  said 
county.*  Jno.  T.  Boylan,  Sheriff."  The  re- 
turn furthw  shows  that  on  the  Stfa  day  of 
February,  ItAM,  "I  further  served  the  same, 
by  attaching,  as  the  property  of  the  defend- 
ant, the  personal  property  as  shown  by  £Ix- 
hibit  B,  hereto  attached,  and  made  a  part 
hereof:  'Elxhlblt  B.  Sheriff's  iaveatorj  on 
attachment:  One  Globe  wlndmlU;  1  one-hole 
cornsbeller;  1  Shoudy  windmill  attachment: 
4  barrels  and  casks  of  machine  oil,  part  full: 
1  Charles  City  seeder;  4  walkhig  plows;  3 
Walton;  1  Wehr;  3  Peoria  seeders;  1  Caskad- 
den  feedmill;  1  pair  deds;  1  Norwegian  disk 
hatTow;  1  Walton  72-tooth  barrow:  1  Evans 
72-tooth  harrow;  2pump  beads  and  box  pump 
repairs;  1  box  sections  and  rivets;  4  cans  ma- 
chine oil;  2  dosen  boxes  of  axle  grease;  1 
Alpine  office  safe;  1  office  table;  1  letter  bca; 
1  office  stove;  3  sleighs  (said  to  be  commis- 
sion); 1 8traw8tacker(NewarkMachlneCa)."' 
On  the  4th  day  of  May,  tSSH,  the  sheriff  made 
the  following  ammdment  to  his  return: 
"Comes  now  Jna  T.  Boylan,  sheriff  of  said 
county,  and  makes  this  amoided  return  of 
his  doings  under  the  writ  of  attacbment  in 
this  cause,  under  the  direction  of  tbe  court; 
and  do  further  certify  and  return  that  on  the 
6th  day  of  February.  1804, 1  entered  upon  the 
premises  of  the  defendant,  James  Hartiuger. 
at  Alden,  Iowa,  being  his  place  of  business 
in  tbe  sale  of  farm  machinery,  agricultural 
implements,  etc.,  and  Infoimed  him  that  I 
had  a  writ  of  attachment  against  him  io 
fiivor  of  the  plaintiff,  and  that  by  virtue 
thereof  I  levied  and  do  levy  on  his  'stock  of 
Implements  and  machinery  of  evety  nature 
and  description,  pumps,  and  everything  of 
every  kind,  stock  of  all  kinds,'  all  of  which 
property  was  then  and  there  present  I  gave 
him  personal  notice,  by  word  <tf  mouth,  of 
said  levy,  and  Informed  blm  that  I  would 
place  tbe  same  In  tbe  hands  of  his  scat, 
Charles  Hartlnger,  a  man  of  lawful  age,  as 
my  bailee.  Tbat  I  did  not  remove  any  <tf  the 
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flaid  stock  from  the  bnilding  In  which  tbe 
Paid  .Tames  Hartlnger  was  tlolny  business, 
but  plftccd  the  same  In  the  poSL/BSSIon  of  said 
Charles  Hartliij,'er  as  bailee,  and  so  Informed 
said  defendant,  to  -which  be  assented;  end  I 
now  hold  the  lery  on  said  personal  property 
through  my  satd  bailee,  who  receipted  to  me 
for  all  at  said  goods,  which  receipt  I  still 
bold.  That  I  found  said  James  Hartinger  in 
the  possession  of  said  personal  property  so 
levied  npon,  and  not  only  gave  talm  notice 
that  I  would  malce  said  levy,  but  by  word 
of  mouth,  In  his  presence  and  hearing,  that 
I  bad  made  said  levy.  May  413i,  1894.  Jno. 
T.  Boyian,  Sheriff."  In  addition  to  what  ap- 
pears in  his  return,  the  sheriff  testifies  that 
after  having  Informed  tbe  defendant  of  the 
attachment,  and  notified  him  that  he  took 
possession  of  the  property  under  the  attach* 
ment,  be  west  arooDd  and  made  a  memoran- 
dum of  tbe  property  from  wblcb  Exhibit  B 
was  afterwards  nuide,  and  then  and  there 
turned  the  property  -ovw  to  Charles  Bart- 
ioger,  and  took  his  i-ecelpt  therefor,  and  di- 
rected Charles  that  "be  must  bold  that  prop- 
erty, and  every  particle  of  It,  until  order  of 
tbe  court"  Tbe  defendant  then  delivered  to 
Clfarles  a  key  to  tbe  building,  and  Cbarles 
t-emaJned  in  control  of  tbe  goods  In  the  build- 
ing where  they  were  up  to  the  time  of  tbe 
trial.  The  defendant  kept  another  key  which 
be  had  to  the  building,  and,  witb  tbe  permis- 
sion of  Charles,  he  sometimes  used  tbe  etfllce, 
tbe  safe,  table,  and  store  therein.  It  ap- 
pears that  tbe  articles  enumerated  in  Gixbfblt 
B  did  not  tndnde  all  tbe  property  whlc*  tbe 
defendant  tsAd  In  bis  «8tabltshm^.  Theve 
were  some  MOO  worth  of  twine,  vnd  flMI^ 
worth  of  mower  guards,  tmH  other  ai*ti(4eR. 
After  tbe  lery  tbe  defendant  sold  two  har- 
rows that  were  outside  at  tbe  bulMing.  on 
the  platform,  nnder  the  bcAlef  that  they  were 
not  tnctnded  In  the  levy. 

2,  Subdivision  2  of  section  2997  of  tlie  ■Code 
provides  tbat,  "tf  tbe  property  is  capable  «f 
manual  delivery,  the  sheriff  must  take  it 
into  bis  custody.  If  It  can  be  found."  This 
property  was  capable  of  manual  delivery,  and 
was  found.  The  right  to  possession  and  cus- 
tody tmgaestlonably  passed  to  the  Sheriff  tbe 
moment  be  levied  the  attachment  It  Is  true 
that  be  might  have  removed  tbe  goods,  and 
held  them  In  Ms  indlriaiial  control;  but,  In- 
stead of  Incurring  that  cost,  he  pursited  the 
more  usual  practice  of  retaining  the  goods 
in  his  custody  tbrongb  one  whom  be  selected 
to  take  supervision  thereof  for  him,  in  tbe 
place  where  they  were.  That  the  defendant 
^m3  allowed  access  to  the  oflSce,  and  to  tise 
the  safe,  stove,  and  table  therein,  and  that, 
because  of  a  mlstnideretandlng  as  to  what 
was  levied  upon,  be  sold  two  of  tbe  barrows, 
certainly  did  not  divest  the  sheriff  of  his 
custody  of  the  other  goods  levied  upon. 
None  0*  tbe  cases  cited  by  appellants  on  this 
<niestion  are  In  point,  as  the  facts  are  mate- 
rially different.  This  mode  of  taklng  and  'hold- 
ing custody  of  attached  prt^rty  has  been 
T.64N.W.D0.14— 38 


too  often  approved  to  require  dtatSon  of  au- 
thorities. It  seems  to  na  entirely  clear  that 
so  fftr  as  custody  Is  concerned,  tbe  tery  was 

legal. 

3.  Subdivision  1  of  section  29S7  of  tbe  Code 
requires  that  "notice  of  attachment"  be  given 
to  the  defendant  tf  fonnd  in  tbe  connty.  In 
First  Nat  Bank  of  Newton  v.  Jasper  Co. 
Bank,  71  Iowa,  487,  32  N.  W.  400,  It  is  held 
that  this  "direction  extends  to  the  levies  upon 
all  property  subject  to  attachment"  Subdi- 
vision 3  of  said  section  provides  that  "stock 
tn  a  company  is  attached  by  notifying  tbe 
president."  In  Moore  v.  Opera-House  Co.,  81 
Iowa,  46,  46  N.  W.  750,  it  Is  held  that,  "until 
the  notice  required  by  this  provlalon  <rf  the 
law  Is  given,  no  valid  levy  can  be  said  to  be 
made."  It  Is  further  said:  "This  notice  Im- 
plies more  than  a  mere  verbal  declaration  of 
the  officer  htdding  tbe  writ  It  should  be  a 
notice  In  writtog."  It  will  be  observed  that 
tbe  language  of  said  subdlvlslonB  is  the  same 
AS  to  notice,  nektaer  spedfybig  Oie  kind  of 
notice.  We  «ee  no  reason  why  the  same  rule 
should  Bot  ap[)ly  to  levies  of  altaciiDsents 
under  either;  therefore,  hold  that  written 
-notiee  is  required  in  all  oases.  See,  also. 
Bank  v.  KeUog,  81  Iowa,  125,  46  N.  W.  858. 
The  notice  requlTed  ts  "aotice  of  attach- 
ment." We  have  seen  that  In  this  oaee  writ- 
ten "notice  «f  atta<Aiment"  and  of  tbe  levy 
upon  tbe  real  estate  was  given  to  the  defend- 
ant If  "notice  of  attachment"  means  simply 
notice  of  Us  bMwmee,  tben  defendant  bad 
Hie  wrtttefi  notice  reqpvlred;  bnt  If  It  neatts 
also  -DOtioe  af  tbe  levy,  then  he  did  not  have 
written  Dotioe  of  tbe  levy  on  sidd  personal 
preperty.  We  ttiink  tiie  notioe  oaotanplated 
Is  of  the  levy,  aad  therefore  tbe  levy  -upon 
said  personal  prvperty  was  imC  valid,  be- 
cause DO  wrttten  notice  of  -nld  lery  -was 
gl-mi  to  tlK  defendant 

4.  We  have  •seen  that,  by  tbe  issuing  of 
1!belr  attachment  the  plahitlfls  caused  this 
personal  property  to  be  seised,  and  'held  from 
tbe  defendant  tiiereonder,  from  tbe  5th  day 
of  February,  1804,  to  tbe  trial  of  this  cause. 
It  iB  evident  that  both  parties,  with  full 
knowledge  of  all  tbe  facts,  acquiesced  in  the 
levy  as  (i  valid  lefy;  and  tbe  question  pre- 
sented is  wbether  the  plaintiffs  shoold  now 
be  beard  to  question  tbe  valliUty  of  tliat  levy 
because  tbe  sheriff  failed  to  give  the  defend- 
ant  written  notice  thereof.  The  notice  re- 
quired Is  for  the  benefit  of  tbe  defendant 
He  having  notice  thereof,  and  having  ac- 
quiesced in  the  levy  aa  valid,  and  permitted 
the  property  to  be  taken  and  held  under  It 
may  well  be  presumed  to  have  waived  notice 
In  writing.  In  execnttng  the  attachment,  the 
sheriff  acted  for  tbe  plaintiffs,  and  for  them 
took  and  bdd  the  property  without  written 
notiee.  Surely,  tbe  plaintiffs  should  not  now 
be  heard  to  plead  this  omission  of  their  agent, 
which  the  defendant  has  waived,  as  a  de- 
fense for  wrongfolly  snlttg  out  the  attach- 
ment and  seizing  and  detaining  tbe  <pn)|>erty 
from  the  defendant    In  Bask  t.  EeUog, 
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supra,  the  action  was  upon  a  promiasory  note 
and  a  counterclaim  tbat  the  attachment  was 
wrongfully  sued  out.  The  levy  was  upon 
laud,  and  this  court  held  that  the  district 
court  correctly  excluded  evidence  tending  to 
support  the  counterclaim,  because  it  was  not 
shown  in  the  record  that  notice  of  the  levy 
was  given  to  the  defendant.  It  does  not  ap- 
pear tbat  an  estoppel  was  claimed  in  tbat 
case  against  the  plaintiffs,  nor  ttiat  there 
were  facts  upon  which  to  claim  ft.  it  does 
not  appear,  as  in  this  case,  tliat  the  defend- 
ant had  actual  notice  of  the  attachment  and 
levy,  and  acquiesced  In  the  levy  as  valid. 
Neither  does  it  appear,  as  in  this  case,  tbat 
the  plaintiffs  persisted  in  maintaining  the 
levy  as  valid,  and  in  holding  the  property 
levied  upon  from  the  defendant  under  it. 
The  question  considered  In  that  case,  so  far 
as  relates  to  this  inquiry,  was  whether  no- 
tice is  required,  and  It  was  held  tbat  it  is. 
We  think  the  plaintiffs  should  be  held  to  be 
estopped  from  now  setting  up  a  wont  of 
written  notice  of  the  levy  on  said  personal 
property  as  a  defense  to  defendant's  counter- 
claim. 

S.  Plaintiffs  complain  of  the  following  part 
of  the  ninth  paragraph  of  the  cliarge:  "If  yon 
find  that  the  attachment  was  wrongfully 
sued  out  and  that  defendant  has  sustained 
Injury  thereby,  he  will  l>e  entitled  to  recover 
what  are  l^nown  as  'actual  damages,'  if  any 
tiave  been  suffered.  Actual  damages  in  this 
rase  BT6  (1)  the  depreciation,  if  any,  in  the 
market  valno  of  property  levied  upon  by 
reason  of  the  defendant's  being  thereby  de- 
prived of  tils  control  over  them;  (2)  the  value, 
It  anything,  of  the  use  of  said  property  lev- 
ted  upon  during  the  time  it  has  been  In  cus- 
tody of  the  sheriff  or  his  bailee;  (8)  the  loss  of 
employment  by  defendant,  If  any,  occasioned 
by  the  selsure  of  said  property."  Theycontend 
that  the  defendant  failed  to  allege  that  he  sus- 
tained damage  by  reason  of  the  depreciation 
in  value  of  tbe  property,  or  tbat  such  damage 
was  unpaid,  and  that  there  Is  no  evidence  of 
finy  loss  of  property  nor  of  effort  to  obtain 
employment,  and  tiiat.  therefore,  these  de- 
ments of  damage  sbould  not  have  been  sub- 
mitted to  the  jury.  We  ^ink  there  was  both 
allegation  and  evidence  to  support  the  in- 
structions, and  plaintiffs'  counsel  must  have 
so  thought,  for  It  appears  that  an  instruction 
was  asked  by  plaintiffs  as  follows:  "If  you 
find  that  the  attachment  was  In  fact  wrong- 
fully sued  out,  and  that  the  levy  was  In 
fact  made  on  the  personal  property,  the  meas- 
ure of  ilamageH  for  the  wrongful  suing  out 
nf  the  writ  will  be  tbe  actual  depreciation 
in  the  value  of  the  property  by  reason  of  any 
failure  to  make  sales  because  of  the  levy.  If 
any,  and  loss  of  use  of  prc^rty,  if  any,  and 
the  loss  of  employment  by  the  defendant.  If 
nny;  but  you  are  not  to  consider,  as  elements 
of  damage,  any  testimony  of  loss  by  reason 
of  inability  to  carry  on  his  business,  except 
as  above,  nor  any  loss  of  rental  for  his  build- 
ins."   ^«  iDBtmctlon  gtren  Is  in  harmony 


with  that  asked,  and  surely,  having  asked 
this  instruction,  the  plaintiffs  should  not  now 
be  beard  to  complain  of  the  one  givea 

We  find  no  error  in  tbe  record,  and  tbe 
judgment  of  the  district  court  Is  affirmed. 


HEUSINKVELD  v.  CAPITAL  INS.  C50.  OF 
DKS,  MOINES. 
(Supreme  Court  of  Iowa.  Oct.  8,  1S0&.) 

tmiTRAlim— AOTIOK  ON  Policy— LlMITATlOX— 
EVIDBSOB. 

1.  Code,  I  2687,  providing  that  where  a 
plaintiff  after  commencement  of  an  actloa  fails 
to  proeeciite  it  for  any  reason  other  than  neR- 
ligetice,  a  new  suit  brought  within  six  months 
shall  be  deemed  a  continuation  of  the  Rrat,  doe* 
not  apply  where  the  action  first  commenced  wu 
nrematurely  brought,  and  dismlased  for  tbat 
Jteason. 

Y  2.  In  an  actl&n  on  an  insurance  poUcy,  eyi- 
dence  showing  a  ivaiver  of  a  stipnlatioQ  reqoir 
ing  proofs  of  lobs  within  a  certiUn  time  ia  hi- 
admissible  in  support  of  an  allegatioB  of  par 
f  ormance  of  the  atiptdation. 

Appeal  from  district  court  Stonx  ooimty: 
A.  Van  Wagenen,  Judge. 

Action  upon  a  pcdtcy  of  Izisnrance  against 
loss  by  fire.  Verdict  and  judgment 
rendered  In  favor  of  the  plaintiff  for 
and  Interest.  Defendant  appeals.  Revers- 
ed. 

C.  K.  Campbell  and  C.  C.  &  C.  L.  Nourse, 
for  appellant.  E.  W.  Robey,  for  appdlee 

GIVEN,  C.  J-  1.  The  policy  sued  upoo 
Is  In  the  usual  form,  and  contains  the  fol- 
lowing provisions,  which  are  the  only  ones 
necessary  to  be  noticed:  "In  case  of  Iosk 
the  assured  shall  use  all  practical  means 
to  save  and  protect  property  not  destroyed, 
and  the  company  shall  not  be  liable  for 
damage  caused  by  failure  so  to  do.  The  as- 
sured shall  forthwith  give  written  notlct' 
(tf  the  loss  to  the  company,  and  wltlUn  six- 
ty days  furnish  a  written  statement  of 
loss,  under  oath,  to  the  secretary  of  the  com- 
pany's office  in  Des  Moines,  Iowa,  statiug 
when  and  how  the  loss  originated;  the 
amount  of  loss  or  damage  on  each  item, 
separately;  tbe  actual  cash  value  of  tbe 
property  damaged;  a  schedule  of  all  other 
insurance,  whether  valid  or  not,  upon  any 
of  the  property,  giving  copies  of  tbe  writ- 
ten portl<HiB  of  all  policies  thereon;  the  oc- 
cupation of  tlie  premises  In  its  several  ports: 
the  amount  of  incumbrance;  and  the  na- 
ture of  the  Interest  of  the  assured  and  oth- 
ers In  the  property  insured."  "This  cam- 
pany  shall  not  be  liable  hereunder  for  aD.v 
loss  or  damage  until  notice  and  proofs  of 
loss  shall  have  t>een  made  as  herein  provid- 
ed; and  the  taking  of  the  proofs  of  to^'' 
or  statements  of  assured,  or  any  other  act 
done  by  way  of  Investigation  into  the  mat- 
ter of  loss  and  the  performance  of  this  coo- 
tract,  shall  not  waive  any  condition  of  thi» 
policy,  or  any  breach  hereof."  "It  is  hen»- 
by  agreed  that  no  suit  or  actkm  <m  thl» 
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policy  for  tbe  reeoTery  of  any  claim  aball 
be  sustainable  In  any  court  of  law  or  eq- 
uity, unless  commenced  within  six  months 
next  oirofng  after  tbe  flre." 

Appellant  praaents  two  qnestiona  stated 
as  follows:  "First.  The  record  straws  tbis 
salt  to  bare  been  conunenced  mwe  than 
nine  months  aftw  tbe  Ore,  and  that  it  Is 
therefore  barred  by  tbe  limitation  of  tbe  pol- 
icy sued  upon.  Second.  The  petition  of 
plaintiff  alleces  tliat  he  made  doe  proof  of 
loss,  compiylng  with  his  policy  directions, 
whtcdi  all^tloa  Is  denied  by  defendant's 
answer;  and  upon  trial  tlie  court  below, 
aver  defntdanf s  objectifms,  emmeously  per^ 
naitted  plaintiff  to  introduce  evidence  seek- 
lug  to  show  waiver  of  proofs,  when  no  Issue 
of  walTer  was  tendered  by  the  pleadings." 

2.  It  Is  not  questi^med  but  that  the  par- 
ties liad  a  rlffbt  to  agree  upon  tbe  limitation 
expressed  In  tbe  policy,  nor  Is  it  questioned 
bat  tbat  said  Umitatlcm  bad  expired  b^ore 
the  commencement  of  this  action.  It  ap- 
pears In  evidence  tbat  on  September  15, 
18^  an  acUcm.  wherehi  this  appellee  was 
plaintiff  and  tbls  appellant  was  defendant, 
was  dismissed,  without  prejudice,  on  the  de- 
fendant's motion,  "upon  the  ground  that  the 
same  was  prematurely  brought"  Appdlee 
cltee  section  2S37  at  the  Code,  and  contends 
that  therein,  and  under  tbe  facts,  the  lim- 
itation named  In  tbe  policy  Is  void,  and  that, 
tbls  action  having  been  tnrougtat  within  six 
months  after  said  dismlaul.  It  is  not  barred. 
Said   seetfon  is  found  In  the  chapter  on 
"Hiimltation  of  Actkms,"  and  Is  as  follows: 
•*If  after  tbe  eommencement  of  an  action, 
tbe  plaintiff  tailed  therein  for  any  cause  ex- 
cept nc^'itgence  In  Its  prosecntton,  and  a  new 
suit  be  brought  witliin  six  months  tber» 
after,  the  second  suit  shall,  for  tbe  pur- 
poses bereln  contemplated,  be  deemed  a 
continuation  of  the  fltst."  Tbe  court  In- 
stmcted  that,  *ibe  second  suit  having  been 
commenced  leas  than  six  months  after  the 
first  one  was  dismissed  by  tbe  court  against 
plaintUTs  objection,  this  defense  is  not  made 
oat,  and  upon  this  defense  you  must  find  for 
the   plaintiff."  Appellant  insists  tbat  It  Is 
not  shown  tbat  tbe  two  actions  were  upon 
tlie  same  cause,  and  tlierefore  section  2537 
does  not  apply.  It  is  true  tbat  neither  the 
r>etltlon  nor  tbe  original  notice  Is  in  evi- 
dence but  we  tbink  It  Is  entire  clear, 
from  the  motion  and  demumrs  filed  by  the 
defendant  In  that  case.  In  connection  with 
tbe  recmrd  of  dismissal  and  Judgment  that 
Ixjtli  actions  are  based  upon  the  same  pol- 
icy- 
Appellant  farther  contends  tbat  plaintiff 
fzLiled  in  the  prior  action  because  of  his  own 
Diligence  In  the  prosecutlfm  thereof,  and 
tbat  tbe  statute  does  not  apply.  It  will  be 
obaerved  the  time  tba  first  action 

was  ^(nought  the  plaintiff  had  no  cause  ot 
nation  agabist  tbe  deftedant  The  com- 
mencement at  that  action  was  one  step  In 
ita  prosecution,  ftod,  notwithstanding  that  It 


was  prematurdy  brought,  the  plaintiff  pro- 
ceeded In  prosecuting  It,  even  to  tbe  impan- 
eilng  of  a  Jury  and  tbe  introduction  of  his 
evidence,  when  be  might  have,  at  any  time, 
dismissed  without  prejudice  and  commenced 
a  new  acti<»L  within  tbe  time  limited.  Hia 
failure  In  the  first  action  was  not  because 
of  any  fault  on  the  part  of  tbe  def«adant, 
bat  because  of  bis  own  negligence  in  Its 
prosecution.  It  msy  ba  that  ths  action  was 
brought  through  Ignomnce  of  tbe  law;  but 
even  if  sucb  Ignorance  might  excuse  tbe 
brin^g  of  tbe  actitw  prematurdy.  It  cer- 
tainly does  not  remove  tbe  negli^nce  In 
I»oceedlng  in  Its  prosecution,  as  was  done 
In  tUs  cssa  We  do  not  tbink  It  was  the 
Intoitlon  tbat  tbe  provisions  of  section 
2537  Should  apply  to  such  a  case;  for  to  so 
bold  would  make  the  section  a  protection, 
rather  than  a  bar,  to  negligence  hi  tbe  pros- 
ecution of  actiims.  Having  readied  tbls 
conclusion,  it  Is  unnecessary  tbat  wo  notice 
other  claims  made  by  tbe  appellant  In  sup- 
port of  tbe  first  proportion  submitted. 

3.  Plaintiff  alleges  in  his  petition  that  on 
January  11,  1893,  the  building  Insured  waN 
entirely  destroyed  by  fire;  that  on  Januar>- 
12,  ISOS,  he  gave  defendant  due  notice  tbere^ 
of;  and  "that  within  thirty  days  he  made 
due  proof  of  said  loaa,  complying  with  bin 
policy  directions,  and  mailed  tbe  same  to 
the  company  at  Des  Moines,  first  duly 
stamping  the  same."  The  only  evidence  of- 
fered in  support  of  these  allegations  is,  in 
substance,  as  follows:  Plaintiff  Heusinkveld 
states  that  he  instructed  Hr.  Thompson,  who 
was  acting  as  bis  agent,  to  notify  the  com- 
pany; thinks  tbe  company  responded  to  the 
notice  "In  person  or  in  writing,  but  would 
not  be  positive";  that  about  tbe  latter  part 
at  January  P.  H.  M<min,  the  local  agent  of 
defendant,  and  anotho'  man  came  to  look 
after  the  matter;  tbat  they  wanted  to 
know  what  the  St.  Paul  company  had  done. 
"I  told  him  how  we  sent  In  estimates  from 
two  carpenters;  got  them  to  make  esttmates. 
and  sent  them  in;  and  then  I  think  Tbomp- 
Boa  sent  aae  In  Just  like  It"  He  states  tbat 
said  agents  did  not  leave  any  request  In  re- 
lation to  proofs  of  loss,  and  on  recall  states 
as  follows:  "He  asked-  me  what  tbe  St 
Paul  company  did,  and  I  told  him  what 
they  did.  They  got  estimates  made  on  the 
building  by  two  carpenter^  and  tbat  we 
sent  them  In  to  tb«n;  and  then  he  told  me 
I  slionld  wait,  tbat  be  wanted  to  correspond 
with  the  St  Paul  company  before  be  would 
go  any  farther.  Tbis  waa  with  reference 
to  making  proof.  He  asked  me  the  names. 
If  I  recollect  he  asked  me  tbe  questions 
who  made  the  estimates;  and  I  told  him; 
and  that  ended  it  He  only  stopped  about 
half  an  hour  or  sa"  He  states  that  Moron 
introduced  the  man  as  a  general  agent  <« 
solicitor  of  tbe  company,  and  tbat  he  un- 
derstood him  to  say  that  he  was  on  adjust- 
er. It  is  not  shown  that  Mr.  Thompson  ever 
sent  notice  of  the  loss  as  directed,  unless  It 
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may  be  Infored  from  the  fact  of  ttifl  visit 
of  the  a«ente.  There  Is  no  erldence  what- 
erer  that  prooft  of  loss,  as  required  by  the 
policy,  were  erer  famished  to  the  defendaDt, 
and  it  Is  not  at  all  clear  that  even  the  car- 
penters' estimates  were  soat  to  defendant 
The  sole  tendency  of  the  erldoice  Is  to  es- 
tablish a  waJrer  of  proofs  of  loss,  and  It  was 
therefore  inadmissible  under  the  pleadings. 
It  la  conceded  that  evidence  of  waiver  is 
Inadmissible  under  an  allegation  of  perform- 
ance. Whether  the  evidence  Is  aufilc-ieut  to 
establish  a  waiver  tiad  waiver  been  [rieaded, 
we  need  not  determine.  Our  coudusion  Is 
that  the  judgment  of  the  district  court  must 
be  reversed. 


STATE  V.  PKIGB. 
(Supreme  Court  of  Iowa.  Oct  8.  1896.) 
Appeal— Waivkh  of  Oarsanoxs. 
Where  no  arsnmeot  Is  filed,  questions 
raised  by  the  record  will  not  be  considered. 

Appeal  from  district  court,  Benton  coun^; 
John  R.  Caldwell,  Judge. 

The  defendant  was  convicted  of  the  crime 
of  nuisance,  committed  by  owning  and  keep- 
ing for  sale  and  selUng,  In  a  certain  buUdii^, 
intoxicating  liquors,  la  violation  of  law. 
From  the  Judgment  rmdered,  he  appeals. 
Affirmed. 

Tom  H.  Milner.for  appellant  Milton  Bern- 
ley,  Atty.  Gen.,  for  the  State. 

ROBINBON,  J.  This  cause  Is  submitted 
on  a  transcript  of  the  record  and  a  printed 
nbsttact,  without  argumwt  for  either  party. 
We  have  reed  the  papers  submitted  to  us, 
with  care,  but  do  not  find  any  Ic^l  ques- 
tions of  Importance  which  have  not  been 
det».;railned  in  other  cases  against  the  claims 
made  by  the  appellant  In  the  district  court 
In  the  absence  of  argument  we  do  not  deem 
It  advisable  to  discuss  auy  question  suggest- 
ed by  the  record.  The  evidence  to  sustain 
the  conviction  of  tbc  defendant  is  ample, 
showing  beyond  controversy  that  he  was 
guilty  as  charged.  There  does  not  seem  to 
be  any  rcuon  for  disturbing  the  Judgment 
of  the  district  court,  and  It  is  afflrmed. 


KBRR  T.  E:E0KUE  WATERWORKS  00. 

(Supreme  Court  of  Iowa.  Oct  8,  1895.) 

NSOLIQENCE— SorFICmyCT  OP  EVIDBSCR— Thial— 

Oknbral  ANii  Speciai,  Verdict. 
1.  In  an  action  for  ne^ligeoee  CBnatng  the 
deatii  of  plaintiff'*  husband,  it  appeared  that  ha 
had  been  emplored  by  defendant  and  while  off 
duty,  became  of  sickness,  was  taken  by  defend- 
ant to  its  works  to  make  repairs,  and  died  soon 
aftn  retnming.  It  was  not  shown  that  any 
force  or  pennasloa  was  used  to  induce  deceased 
to  go,  or  that  he  was  not  capable  of  deciding 
whether  he  was  able  to  stand  the  trip,  and  the 
Jnry  found  specialty  that  defendant  did  not 
know  that  deceased  was  not  in  possession  of 


his  mental  faculties.  Hdd,  thst  a  verdict  for 
plaintiff  should  be  set  aside. 

2.  Judgmeot  on  a  special  verdict  as  against 
the  general  verdict  will  not  be  panted  nuless 
it  Is  inconsistent  with  the  general  verdict  and 
sufficient  of  itself  to  establish  or  defeat  the 
riffbt  of  rccoverr. 

Appeal  from  superior  court  of  Keokuk, 
H.  Bank,  Jr.,  Judge. 

The  plaintiff  Is  the  administratrix  of  the 
estate  of  H.  B.  Kerr,  deceased.  The  defend- 
ant Is  a  corporatioD,  and  owns  and  operates 
waterworlia  at  the  city  of  Ket^ufc.  H.  E. 
Kerr  was  in  the  employ  of  the  company  tor 
about  three  years.  He  was  engineer  for  the 
works,  and  had  supervision  of  the  operatios 
of  the  pumping  machinery.  About  the  1st 
day  of  March,  1888,  he  became  tSek.  of  tbe 
disease  called  "La  Grippe,"  and  on  the  13tb 
day  of  the  same  month  he  died.  This  ac- 
tion was  brought  to  recover  damages  on  the 
ground  tiiat  his  death  was  caused  by  the 
negligent  and  wrongful  acts  of  tbe  defend- 
ant There  was  a  trial  by  Jmy,  which  re- 
sulted In  a  verdict  for  the  plaintiff  for  $3,000. 
Fnnn  a  judgment  on  the  verdict,  tbe  deCeod- 
ant  appeals.  Reversed. 

Jas.  C.  Davis,  for  appellant   J.  F.  Smith. 

for  appellee. 

ROTHROCK,  J.  It  is  not  claimed  that 
the  defendant  ts  In  any  way  responsible  for 
the  original  attack  of  sickness  of  the  de- 
ceased. The  fact  is  the  disease  orlgiDated 
without  any  known  cause,  and  Kerr  contln- 
oed  to  perform  his  duties  as  engineer  at  tbe 
waterworks  for  three  or  foor  days,  and  until 
Saturday  evening,  March  4th,  when  be  laid 
off  or  quit  as  was  supposed  temporarily,  be- 
cause of  his  sickness,  and  his  place  at  the 
works  was  taken  by  D.  W.  Swartz,  tiie  su- 
perintend«it  of  the  company.  On  the  fol- 
lowing Monday  morning  he  went  to  the  of- 
flee,  and  drove  out  to  the  works  In  company 
with  the  superintendent,  and  said  that  U 
ans^hlng  went  wrong,  to  send  for  him.  Be 
was  again  at  the  office  of  tbe  company  <ai 
Friday  evening,  March  7th,  and  had  a  coo- 
versatlon  with  tbe  superintendent  On 
Thursday  morning,  the  &th  of  March,  a  pnuip 
at  the  plant,  which  had  been  recently  pat  in 
po8ttl<ai  under  the  snpervislon  of  Kerr,  did 
not  operate  properly,  and  the  snperlntendent 
and  other  employes  were  unable  to  tcmetlr 
the  defect.  Tbe  snperlntendent  sent  a  car- 
riage to  the  place  where  Kerr  was  stopplus. 
with  a  request  that  If  he  was  able,  he  ^tbe 
snperlntmdent)  would  like  to  have  htm  cotne 
to  the  waterwoAs,  that  something  was 
wrong  with  the  pmnp.  A  carriage  ms  pro- 
cured, and  one  Bvans,  who  had  been  in  tbe 
employ  of  the  company,  together  with  the 
driver  of  the  cazrlage,  went  to  the  boose 
where  Kerr  was  stopping,  and  dellveied  the 
message.  Ken  dressed  himself,  and  ^reot 
to  the  works,  and  In  a  very  short  time  rec- 
tlfled  the  trouble  with  ttie  paDp,  and  re> 
tsmed  In  the  carriage  to  tbe  house  where  bs 
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waa  otaylng.   From  the  time  of  his  retuni 
f r  >iD  the  works  he  continued  to  frow  worse, 
ana  tour  days  after  thst  he  died.   The  cause 
of  action  Is  founded  upon  what  occurred  cm 
the  momlitf  of  the  OOi  of  March.  The  court, 
in  Its  instructions  to  the  Jury,  stated  the 
charges  ot  negligence  as  foUows:   "That  ou 
or  about  the  0th  oi  March,  1893,  said  defend- 
ant caused  the  said  H.  IB.  Kerr,  aavr  de- 
ceased, to  be  uposed,  by  tsklng  hlnfl  awE^ 
from  the  house  wbem  he  was  lying  sldk  at 
a  time  when  he  was  unable  to  Judge  himself 
as  to  his  gfring  out,  and  was  unAt  to  be  re- 
moved; that  such  removal  was  done  by  the 
agents  and  serrasts  of  the  defendants;  and 
that  It  was  done  In  so  n^llgeut  and  reck- 
less a  manner  as  to  cause  the  death  of  said 
H.  B.  Kerr."   A  number  of  witnesses  were 
examined  asto  the  condition  of  ttw  deceased 
on  the  mondi^  when  the  mesaage  was  sent 
to  Kerr  by  the  superintendent  of  tlie  com- 
pany; and  It  appears  that  he  had  been  nn- 
d«  Ibe  care  of  a  physician  for  several  days 
before  that  time,  but  up  to  the  8th  day  of 
March  he  wait  to  the  physlclaD's  <^ce  for 
treatment.   The  ^lysldan  adTlsed  him  to 
remain  in  his  bed,  snd  the  trip  to  the  water- 
woate  was  to  vlolal^  of  this  ordo:.  The 
contention  ot  plalntUTs  counsel  Is  that  the 
defendant's  messenger  who  went  after  the 
deceased  with  the  carriage  knew  of  the  phy- 
^cian's  ordw,  and,  in  utter  disregard  there- 
of, toa^  the  paUmt  trom  the  house,  and,  by 
reason  ot  the  exposure,  death  ensued. 

We  will  not  set  out  the  testimony  of  the 
wltneaaea  Ttken  Is  a  dispute  as  to  the  cor- 
rectness ot  the  appellant's  abatmct,  and  we 
bsTe  uamlned  tiie  transcript  to  some  ex- 
tent. A  fair  ctmsIderaUon  of  all  the  evi- 
dence in  the  caae  leads  the  mind  to  a  very 
SBthBfactMT  conclusion  that  there  was  no 
eround  upon  whldi  to  found  a  verdict  for 
the  plaintiff.  There  Is  not  the  least  sem- 
blance ctf  evidence  that  the  measengw  sent 
for  Kerr  used  any  force  or  even  persuasion 
to  induce  the  sick  man  to  go  to  the  water- 
works. He  delivered  flie  message  verbally 
In  tlie  same  terms  In  which  it  was  commu- 
nicated to  him;  and  there  Is  no  evidence 
from  which  any  Jury  or  court  would  be  Jus- 
tified In  finding  that  the  deceased  was  not 
perfectly  capable  tit  deciding  whether  he 
abould  make  the  Jonrn^  to  the  works  in  the 
carriage. 

Tbe  jury,  In  answer  to  special  interroga- 
tory, found  that  before  H.  E.  Kerr  went  to 
the  waterworks  plant  on  March  9,  1803.  the 
water  cmnpany  had  no  notice  or  knowledge 
tbat  Kerr  was  not  reasonably  in  possession 
of  bis  mental  fiiculties.  This  finding  was  In 
strict  accord  with  all  the  evidence  on  tbat 
question,  and  any  other  answer  to  the  spe- 
cial Interrogatory  would  have  been  so  mani- 
festly without  support  as  to  require  that  the 
finding  sliould  be  peronptorlly  set  aside.  - 

2.  We  need  not  further  discuss  the  facts; 
and  the  Instructions  given  to  the  Jury  de- 
mand no  special  consideration,  for  the  reason 


that  the  counsd  for  appellee  practlcaUy  con- 
oedes  tiiat  a  new  trial  should  be  granted. 
We  find  tiie  following  language  in  the  ar^ 
gumort  of  counsel  for  appellee:  "The  ap- 
pdlee,  in  the  court  btiow,  won  by  force  ot 
the  strength  of  her  case  over  the  grossest 
injustice  ot  the  trkU  court;"  and  *nhe  ap- 
p^lee,  without  concedlz^  there  waa  any  un- 
just ruling  of  the  court,  or  dlsr^rd  of  evi- 
dence against  her  by  the  Jury,  has  beoi.  and 
Is  now,  ready  to  consent  to  a  new  trial.  This 
offer  was  made  in  open  court,  at  the  coming 
in  of  the  verdict,  and  la  now  renewed.  An 
examination  of  the  rulings  on  evidence  and 
instructions  will  Show  that  a  verdict  against 
appeUee  should  have  been  set  aside  as 
againat  the  law  snd  evidence.  Subject  to 
the  above  offer  for  a  new  trial,  the  appellee 
respectfully  submits,  no  «ror  In  het  favor 
was  committed  by  either  Judge  or  Jury." 

3.  But  anieliant  is  not  content  with  a 
mere  reversaL  It  invsented  a  motion  tor 
judgment  on  the  qtedal  finding  of  the  Jury, 
notwitlistanding  the  general  verdict  tor  the 
plaintiff.  The  motion  was  overruled.  Id 
view  of  the  fact  that  the  special  finding  la 
not  of  itself  conclusive  of  the  rights  of  the 
parties,  and,  when  taken  In  connection  with 
the  facts  admitted  by  the  pleadingly  is  not 
sofflcient  to  defeat. the  right  of  recovery,  we 
think  we  ought  not  to  interfere  with  the  or- 
der overruling  the  motion.  The  rule  in  re- 
gard to  auch  a  motion  Is  stated  In  Oonners 
T.  Railway  Co.,  71  Iowa,  400,  32  N.  W.  405, 
OS  foUows:  "To  entitle  a  party  to  a  Judg- 
ment on  special  findings  against  a  gena-ol 
verdict  In  favor  of  his  adversary,  the  special 
findings  must  be  inconsistent  with  the  gen- 
eral verdict,  and  must  ot  themselves,  ur 
when  taken  In  connection  with  the  facts  ad- 
mitted the  pleadings,  be  sufflcloit  to  es- 
tablish or  defSat  the  fight  of  recovery." 
And  see,  also.  Lamb  r.  Society.  20  Iowa,  127; 
Hardin  v.  Branner,  3S  Iowa,  364;  Bills  v. 
Ottumwa,  86  Iowa,  107;  Crouch  v.  Dere- 
more,  58  Iowa,  43,  12  N.  W.  799;  Hammer 
V.  Railroad  Co.,  61  Iowa,  66,  IB  N.  W.  607. 
And,  if  the  geno-al  verdict  is  Inconsistent 
with  the  Instructions  to  the  Jury  and  the 
special  findings,  a  motlw  to  set  aside  the 
general  raxllct  and  for  Judgment  on  the 
specUd  findings  should  be  sustained.  Kraus- 
iLopt  V.  KrauSkopf,  82  Iowa.  53Q,  48  N.  W. 
032.  It  Is  true  that  in  Martin  v.  Wldner 
dowa)  59  N.  W.  845,  It  is  said  that,  to  deter- 
mining the  question  as  to  a  conflict  between 
the  special  findings  and  a  general  verdict, 
"other  undisputed  facts  could  be  considered 
by  tbe  court  In  passing  on  the  motion." 
That  language  was  utied  in  connection  with 
the  facts  as  shown  by  the  pleadings,  and 
which  were  specially  found  by  the  special 
verdict 

4.  In  conclurion,  we  do  not  deem  It  inap- 
propriate to  say  that,  upon  the  most  favor- 
able consideration  of  every  fSct  testified  to 
by  tlte  plaintiff's  witnesses  upon  the  Ques- 
tion of  the  defendant's  negligence,  tbere  was 
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an  niter  falltire  to  iliow  Out  anj  rigbt  of 
acUtm  existed.  In  the  case  of  Ctom  t. 
Graff,  77  Wis.  174.  46  N.  W.  4B,  when  an  ac- 
tion was  brought  against  an  attending  sur- 
geon for  negligence  wtlcb  eaoaed  tbe  death 
of  Us  patient.  It  waa  bdd  that  "there  can  be 
no  rBC0T«7  unless  It  Is  reaaonably  probable 
that  Olson  (the  patl^iO  wonld  bare  lired 
had  Dr.  Qiaff  treated  him  pnvefly,  and  the 
existence  of  snch  reasonaUe  probability 
mnst  be  proved;  that  Is,  fiwts  and  drcum- 
Btances  mnst  be  prored  sufficient  to  bring 
conTlction  to  a  reasonable  mtnd,  without  re- 
sorting to  mere  conjecture  or  uncertain  and 
inconcluslre  inferences  or  bare  possIblUtlea 
that  the  surgeon's  neglect  of  duty  was  the 
proximate  cause  of  tbe  death  of  fala  patient.** 
Se^  also,  Trapnell  t.  City  ot  Bed  Oak  Junc- 
tion. 76  Iowa.  744,  80  N.  W.  Stager  t. 
Raflway  Co.,  119  Pa.  St  70, 12  Atl.  821;  So- 
renson  t.  Pulp  Co..  S6  Wis.  338,  14  N.  W. 
446;  Dunbar  y.  McGlll.  94  Mich.  676,  81  N. 
W.  578.  Applying  tiiis  rule  to  the  evidence 
in  tbe  case  at  bar,  there  Is  not  a  fact  testi- 
fied to,  even  by  the  physician  In  chaige, 
showing  that  tbe  death  of  tbe  deceased  re- 
sulted by  reason  of  the  trip  to  the  water- 
works. There  Is  nothing  but  tbe  merest 
surmise,  bare  probability  or  conjecture,  and 
IncMiclusiTe  Inferences,  which  are  wholly 
insnfflcient  to  authorize  a  recovery.  The 
judgment  of  the  superior  court  Is  reversed. 


PERRY  DISTRICT  FAIR  SOC.  v.  ZBNOR, 
Sheriflf,  et  al.  (PERRY  DISTRICT  AGRI- 
CULTURAL ASS'X,  lotervener). 

(Snpreme  Conrt  ot  Iowa.  Oct  8,  18^) 

SSBVIOB  Oir  COSPORATIOS— VaLIDITI— EVIDBNOS. 

Where  the  validity  of  service  on  a  corpo- 
ration is  denied  on  tbe  ground  that  it  waa  made 
on  one  not  an  officer  of  the  corporation,  evidence 
that  Buch  person  acted  as  aecretary  wttb  the 
knowledge  of  tlie  otlier  officers,  and  was  ap- 
pointed by  the  directors  to  fill  a  vacancy  in  that 
office  prior  to  such  service,  is  sufficient  to  sus- 
tain the  serrice. 

Appeal  from  district  court,  Dallas  county; 
J.  H.  Henderson,  Judge. 

R.  S.  Barr,  Shortley  ft  Barpel,  and  James 
G.  Day.  for  appellant  White  ft  Clarke,  for 
appellees. 

KINNE,  J.  1.  In  June,  1892,  plaintiff  be- 
gan its  action  In  equity  in  the  district  court 
of  Dallas  county  against  tbe  defendants  Ze- 
iior  and  Caldwell,  praying  that  an  injunction 
might  Issue  to  restrain  the  sale  under  an 
execution  of  a  building  situated  upon  tbe 
land  now  in  controversy.  The  Issues  tender- 
ed In  that  action  have  been  determined,  and 
lire  not  In  controversy  In  this  appeal.  In 
Febmary,  1893,  the  Perry  District  Agricul- 
tural Association  filed  In  said  cause  a  pe- 
tition of  intervention.  In  which  It  was  al- 
leged that  tbe  land  In  dispute  bad  been  sold 
under  an  execution  Issued  upon  a  judgment 


rendered  in  a  proceeding  to  foreclose  a  cer- 
tain mortgage,  brought  by  Murray,  "StUxm 
ft  Co.,  and  against  the  Perry  Agricultural 
Association  and  others,  wherein  seivlce  ot 
notice,  as  to  mid  eoqxvatlon,  was  made  up- 
on one  O'Connor,  aa  its  secretary;  that 
O'Connor  was  not  snch  officer  when  he  was 
thus  served,  and  therefore  the  court  was 
wlthont  jurisdiction.  And  tbe  prayer  was 
that  me  judgment  decree  ot  foreclosnre. 
sale,  jdierlirs  deed  tbereonder,  as  wdl  aa 
the  deed  under  which  plaintiff  claims,  be  set 
aside,  and  for  other  relief.  The  district  court 
dismissed  the  petition  ttf  Intervention,  and 
from  that  mUng  and  jndgmoit  thla  appeal 
Is  taken. 

2.  The  facts  relating  to  this  controrersy, 
so  far  as  material  to  the  determination  ot 
the  question  presented  upon  this  appeal,  we 
find  to  be  as  follows:  June  24,  1887,  tbe 
Perry  Agricultural  As8ocIatI<«i,  a  corpora- 
tion, was  organized,  having  Its  principal 
place  of  business  at  the  dty  of  Perry,  Iowa. 
The  corporation  executed  its  four  promis- 
sory notes,  aggregating  the  sum  of  $1,792, 
and  to  secure  the  same  made  a  mortgage 
upon  the  40  acres  of  land  now  in  dlspnte. 
In  December,  1888,  the  corporation  made  an 
att^pt  to  cbange  Its  name  1^  amending  ita 
articles  of  incorporation  so  that  tbe  name 
should  be  the  Perry  District  Agrlctdtnial  As- 
sociation. In  May,  1889,  the  defendant  here- 
in, Blair,  commenced  an  acti<m  against  the 
Perry  Agricultural  Association  and  others  fbr 
a  foreclosure  of  the  aforesaid  mortgage,  up- 
on two  of  said  notes  which  it  secured,  and 
which  were  then  due.  In  this  proceeding  no 
mention  was  made  of  the  <diange,  or  attempt- 
ed change,  of  the  name  ot  the  corporatira. 
Tbe  original  notice  was  directed  to  the  cor- 
poration in  Its  original  name,  and  aerrioe 
thereof  ms  made  upon  one  Cole,  who  was 
at  the  time  secretary  of  the  corporation. 
Judgment  and  decree  dehnlt  were  enter- 
ed, and  a  special  execution  ordered  for  the 
sale  of  tbe  property.  It  was  advertised,  but 
before  sale  tbe  execntl<m  was,  by  order  of 
tbe  conrt,  returned  unsatisfied.  In  July  fol- 
lowing, Murray,  Nelson  ft  Co.,  the  owners 
of  the  two  last  notes  secured  by  said  mort- 
gage, InBtituted  a  suit  for  judgment  upon 
tbe  same,  and  to  foreclose  the  mortgage: 
making  the  Perry  Agricultural  Association 
and  others  defendants,  and  making  no  men- 
tion of  the  cbange,  or  attempted  change,  of 
the  name  of  the  corporation.  The  original 
notice  was  directed  to  the  corporation  by  its 
original  name,  and  service  was  made  on  it 
by  serving  one  O'Connor,  as  Ita  secretary. 
Such  preceedings  were  had  that  a  judgment 
by  default  was  entered;  also,  Bi  decree  of 
foreclosure,  and  a  sale  of  the  property  made 
thereunder  to  one  Blair,  who  Is  also  a  de- 
fendant in  this  action.  Blair  bid  In  theprop- 
erty  for  $1,668.10,  and  tbe  proceeds  of  sale 
were  ordered  applied  upon  both  of  the  above 
judgments.  No  redemption  having  been 
made,  Blair  soiH  the  property  to  tbe  plain- 
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tiff  herein,  a  corporattou  duly  organized,  and 
deeded  it  to  tt.  March  2.  18U2.  PlalntlffB 
hare  ever  Blnce  had  possession  of,  and  oc- 
cupied, said  land.  It  seems  that,  for  rea- 
sons not  necessary  to  be  set  out  herein,  the 
name  of  the  Perry  Agricultural  Association 
was  never  l^ally  changed  to  that  of  the 
Perry  District  Agricultural  Assoclatloii,  No 
question  is  made,  In  argument,  that,  so  far 
as  this  case  Is  concerned,  it  Is  at  all  material 
whether  said  change  of  the  name  was  Id  fact 
legally  effected  or  not.  The  contention  ot 
appellants  is  that  O'Connor,  at  the  time  serv- 
ice of  the  notice  of  foreclosure  was  made  up- 
on falm,  was  not  the  secretary  of  the  cor- 
poration, as  originally  named,  or  as  it  had 
changed  Its  name,  if  such  change  should  be 
deemed  to  have  been  tegally  effected.  It 
seems  that  In  January,  1SS9,  Cole  was  elect- 
ed secretary  of  the  corporation.  On  the  one 
band.  It  Is  contended  that  Cole  continued  to 
serve  as  such  officer  during  that  year;  and, 
on  the  other  band.  It  is  claimed  that  when 
elected  he  declined  to  serve,  and  that  In 
fact  at  a  meeting  of  the  directors  held  In 
June,  1880,  and  prior  to  the  service  of  the 
notice  upon  O'Connor,  the  latter  was  elected 
secretary,  and  continued  to  serve  as  such  for 
the  remainder  of  the  year.  There  is  much 
conflict  In  the  evidence  relating  to  the  mat- 
ter of  Cole's  having  resigned,  or  declined  to 
serve,  at  some  time  prior  to  the  time  the  no- 
Hce  was  served  upon  O'Connor.  We  think 
it  is  shown  by  the  testimony  that  O'Connor, 
wben  lie  was  served  with  the  notice,  was  In 
fact  acting  as  secretary  of  the  corporation, 
and  had  been  so  acting  for  some  time  prior 
thereto.  We  think,  also,  that  it  might  be 
well  found  from  the  testimony  that  O'Con- 
nor was  elected  as  secretary  at  a  meeting 
of  tbe  directors  held  in  June,  18S9.  It  fur- 
ther appears  that  the  sale  of  the  laud  to 
Blair  occurred  in  1889;  that  such  sale,  and 
the  proceedings  which  led  up  to  it,  were 
known  to  the  governing  body  of  appellant 
at  or  about  the  time  that  they  occurred,  and 
It  was  over  two  years  thereafter,  and  after 
deed  had  been  executed  to  Blair  and  he  had 
conveyed  it  to  plaintiff,  before  appellant  as- 
Merted  any  claim  to  the  land  now  in  contro- 
versy. 

3.  From  the  facts,  as  we  have  found  them, 
It  appears  tliMt  O'Connor  was  In  fact  secre- 
tary of  the  appellant  corporation  when  he 
was  served  with  notice  of  the  foreclosure 
|H«ceedlng,  as  its  secretary,  and  hence  the 
service  was  made  upon  the  proper  officer. 
The  evidence  Is  abundant  to  show  that,  at 
and  prior  to  the  time  O'Connor  was  served 
as  secretary  of  appellant,  he  ,was  In  fact  act- 
Ins  <u  BtKb.  It  Is  urged  that  the  secretary 
was  to  be  elected  by  the  stockhoklers,  and 
that  aa  Cole  was  then  elected,  and  by  the 
articles  of  Incorporation  the  secretary  was 
to  bold  his  office  for  a  year,  and  as  said  ar- 
ticles provide  for  no  meeting  except  In  Janu- 
ary,  ta*  must  have  been  such  officer  when 
service  was  made  np<ni  O'Connw.  By  ar- 


ticle 8  of  the  articles  of  Incorporation,  it  Is 
provided  that  "vacancies  occurring  In  such 
offices  shall  be  filled  by  appointment,  by  the 
board  of  directors."  Now,  as  we  have  said, 
we  think  it  appears  that  at  it  meeting  In 
Jane,  1888,  O'Connor  was  appointed  as  sec- 
retary by  the  board  of  directors.  The  direct 
evidence  of  that  fact  Is  strengthened  by  the  . 
further  fact  that  It  is  well  established  that 
from  that  time  he  in  fact  acted  as  secretary. 
O'Connor,  at  least  a  week  l>efore  the  notice 
was  served  upon  him,  bad  arranged  the 
premium  list  for  the  fair,  and  had  been  con- 
tracting, as  such  officer,  for  the  society's 
printing.  The  board  of  directors,  having,  as 
we  bare  seen,  the  power  to  ffil  vacancies, 
must  also  be  charged  with  the  duty  of  de- 
termining when  there  is  a  vacancy  to  be 
filled.  This  they  did.  Tliey  elected  O'Con- 
nor. He  proceeded  to  discharge  the  duties 
of  the  office,  with  the  knowledge,  at  least,  oC 
many  of  appellant's  officers.  We  do  not 
deem  It  necessary,  In  this  case,  to  enter  up- 
on a  dlscnsston  of  the  law  touching  officers 
de  facto,  and  whether,  If  O'Connor  were 
simply  such  an  officer,  his  acts  as  such  could 
be  Inquired  Into  In  any  except  a  direct  pro- 
deeding.  We  hold  that  the  facta  show  him 
to  have  been  regularly  elected  to  ffil  a  va- 
cancy; that  he  was,  In  all  resi>ectB,  duly  au- 
thorized to  act  as  secretary  of  the  corpora- 
tion at  the  time  the  service  was  made.  Such 
being  the  case,  the  court  entering  the  Judg- 
ment and  decree  obtained  Jurisdiction  by  a 
proper  service  of  notice.  There  are  still  oth- 
er reasons  which  should,  in  our  Judgment, 
preclude  appellant  from  recovering,  but  we 
need  not  consider  them.  We  are  fully  satis- 
fied with  the  correctness  of  the  result  reach- 
ed by  the  lower  court  Affirmed. 


WEST  et  al.  v.  BECK  et  al. 
(Supreme  Court  of  Iowa.   Oct.  8.  1896.) 

DSBCK!)T   AXD   DiaTRIBOTION  —  AllVANCEHISTS  — 

EviDKKCS  — Dbclaratioxs  or  Intestatb— Res 
OsBT.A.-FRSsoHrFtoii— CosiSTBUonoN  or  Stat- 

UTI. 

1.  On  an  issue  as  to  whether  payment  by  a 
father  of  the  sos'b  debts  created  an  advance- 
ment,  or  a  debt  merely,  statements  of  the  father 
made  to  a  third  person  when  the  transaction 
took  place  that  he  would  keep  the  notes  ftiven 
him  by  his  son  to  show  that  the  sou  had  re- 
ceived that  much  out  of  the  estate  are  admissi- 
ble as  res  restOB. 

2.  Where  a  father  pays  the  debt  of  Us  son 
to  a  third  person.  It  will  be  presumed,  In  the 
absence  of  a  showing  to  the  contrary,  that  the 
money  so  paid  was  Intended  as  an  advancemeDt. 

S.  The  word  "property."  as  used  In  Code 
1873,  fi  2450,  providing  that  proper^  |^ven  by 
an  intestate  as  an  advancement  shall  be  taken 
b;  the  donee  as  part  of  his  share  in  the  estate, 
covers  both  real  and  personal  property. 

Atipeal  from  district  court,  Jefferson  coun- 
ty; H.  0.  Traverse,  Judge. 

This  is  a  suit  for  the  partition  of  certain 
lands.  In  which  plaintiffs,  two  of  whom  are 
the  children  of  David  Beck,  deceased,  allege. 
Id  substance,  that  said  David  Beck  died  In- 
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testate  In  tbe  year  1880  seised  of  certain 
lands  tn  Jefferson  coonty,  lotTli^  his  wife 
and  seven  children  sarvlTtns.  five  of  wUcb 
cbildren,  Indadtng  J.  A.  Beck,  the  appeUoat, 
are  made  parties  defendant  to  the  sidt;  that 
the  widow  elected  to  use  and  occupy  a  part 
of  the  land  so  left  by  tbe  deceased  as  a  bomft* 
stead.  In  ilea  of  taking  one-third  in  fee  sim- 
ple, and  tbtLt  she  contlnned  to  use  and  ocohkt 
tbe  some  as  such  until  ber  death  In  1883; 
that  during  his  lifetime  deceased  made  ad^ 
vancements  to  his  son,  the  dtfaidaut  J.  A. 
BectE,  to  the  amount  of  $1,000;  that  the  chil- 
dren of  deceased  eatili  own  an  undivided  one- 
serentb  of  said  real  estate,  except  that  de- 
fendant J.  A.  Beck  should  be  charged  with 
tbe  sum  of  f 1.000,  which  should  be  deducted 
from  his  Hhare,  and  the  share  of  each  and 
all  tbe  other  cbildrcai  should  be  admeasured 
accordingly;  allege  that  the  land  caimot  be 
equitably  diylded,  and  ask  tliat  Uie  same  be 
sold  and  division  made  of  tbe  proceeds.  Is- 
sue was  taken  upon  tbe  avennents  of  this 
petltlcm,  and  tbe  court,  after  bearing  the 
cTldence,  found  that  tiie  widow  of  David 
Beck,  deceased,  elected  to  take  the  home- 
stead In  lien  ok  a  fee-almple  estate  in  tbe 
lands;  that  the  seven  chlldrm  of  deceased 
each  Inherited  an  undivided  one-seventh  of 
the  land  owned  by  him  at  the  time  of  his 
deatb;  that  during  his  lifetime  the  deceased 
made  advancements  to  defendant  J.  A.  Beck 
to  the  amount  of  9675,  ordcored  tbe  land  soldt 
and  directed  the  refereee  appointed.  1^.  tbe 
decree  to  take  from  the  share  of  J.  A.  Beck 
the  sum  of  fOlS  and  add  It  to  the  amount  al- 
lowed  tbe  other  heirs,  to  be  divided  between 
them  ratably.  Tbe  defendant  J.  A.  Beck  and 
Iowa  Beck,  hla  wife,  appeal.  Affirmed. 

Struble  &  SHger,  for  appellante.  Leggetc 
&  McKemey,  for  appellee  West.  F.  M.  Dav- 
eDi>ort,  for  appellees  Stewart  Beck  and  wife. 
Jones  &  Fallen,  for  appellees  Andrew  Beck 
and  wife 

DEEMBR,  J.  Appellants'  contwtlon  is— 
Flrat,  that  there  la  not  suffltdent  proof  of  tbe 
advancements  charged  against  the  share  of 
3.  A.  Beck  to  Justify  the  allowance;  second, 
that,  even  If  such  advancementa  are  shown, 
thcg^  cannot  be  used  to  reduce  hla  share  of 
tbe  real  estate  of  which  the  ancestor  died 
seised. 

It  appears  from  the 'testimony  that  appel- 
lant repeatedly  stated,  not  only  to  bis  Inroth- 
ers  and  sisters,  but  to  others,  that  he  had 
received  $075  on  his  share  of  tbe  estate;  that 
he  knew  his  promissory  notes  were  among 
hte  father's  papers;  and  that  he  did  not  have 
Its  much  Interest  In  the  land  as  the  others,  or 
as  much  to  soy  about  It.  He  also  wrote  bts 
mother.  In  the  year  18D2,  as  follows:  "I 
want  the  Interest  I  have  In  the  home  place 
to  pay  the  fOOO  back,  and  then  what  is  left  I 


want"  It  further  appears  that  moat  of  the 
money  fumiebed  to  appelant  by  tbe  deceased 
was  borrowed  upon  notes  dgned  by  tbe  fath- 
er and  son,  the  former  as  surely  and  tbe  lat- 
ter as  principal,  and  that  these  notes  woe 
paid  by  the  father  and  found  among  his  pa- 
pers after  his  death.   The  testimony  also 
BhovTB  that  when  the  deceased  paid  these 
notes  be  declared  that  "he  would  keep  tb«a 
to  show  that  J.  A.  Beck  bad  bad  tliat  much." 
Appellants  Insist  that  these  declarations  of 
the  father  are  inadmissible,  and  that  a  debt 
cannot  be  changed  to  an  advancement  by 
statements  of  this  character.   It  will  be  no- 
ticed that  these  declarations  were  made  by 
:  the  father  at  tbe  time  be  made  tbe  advaoce- 
I  ment  to  the  son,  and,  althougb  made  to  a 
I  third  person,  they  are  admissible  as  a  part  of 
;  the  res  gestse.   Declarations  of  the  fiither 
made  after  tbe  debt  was  created  would  not 
be  admissible  to  turn  a  debt  into  an  advance- 
ment, but  tbe  statements  relied  upon  In  thla 
case  wera  made  at  the  time  the  money  was 
furnished,  and  are  clearly  competent.  Now, 
advancement  is  an  irrevocable  gift  made 
;  a  parent  to  a  child  In  anticipation  of  anch 
I  child's  future  share  of  tbe  estate;  and  when 
'  a  father  pays  off  a  debt  owed  by  bis  son  to 
'  a  third  person,  the  law  presumes  the  money 
.  so  paid  Is  an  advancemoit,  unless  It  be 
I  shown  that  It  was  not  so  intended.  Beyn- 
;  olds'  Adm'r  v.  Reynolds  (Ky.)  13  S.  W.  517; 
I  DiUey  V.  Love^  01  Md.  603.  Applying  these 
I  rules  to  the  testimony  before  aet  out,  there 
I  can  be  no  question  as  to  the  correctness  of 
the  conclusion  that  the  deceased  made  tbe 
I  advancement  found  by  tbe  lower  court. 
2.  Turning  to  the  second  contention  of  ap- 
pellant, we  find  this  statutory  i^ovlsion: 
"Property  given  by  an  Intestate  by  way  of 
advancement  to  an  heir,  shall  be  considered 
:  part  of  the  estate  so  far  as  regards  the  divi- 
sion and  distribution  thereof,  and  shall  be 
,  taken  1^  such  heir  towards  bts  share  of  the 
estate  at  what  It  would  now  be  worth  If  la 
the  condition  In  which  It  was  so  given  to 
him."    Code  1873,  S  2459.    No  dlstlnctton 
seems  to  be  drawn  In  this  section  between 
advancements  of  real  and  personal  propertr- 
The  word  "property"  Is  used.  This  is  broad 
'  enough  to  cover  every  description  of  proi>- 
erty;  and  there  is  nothing  to  Indicate  tbat 
i  the  legislature  intended  advancements  of  per- 
j  sonol  property  to  be  taken  from  the  personal, 
[  and  advancements  of  real  property  from  tbe 
\  real,  estate.  Indeed,  a  contrary  intention  is 
I  apparent    And  the  reason  Is  obvloua  To 
this  state  real  and  personal  property  descend 
in  equal  proportions  to  the  heirs.  They  take 
the  same  proportion  of  one  as  of  tbe  other. 
And  as  equality  among  tbe  heirs  Is  always 
considered  equity.  It  is  manifest  that  ad- 
'  vancements  of  money  may  be  offset  apiiost 
'  an  heir's  share  of  reul  estate.   Tbe  decree  is 
right,  and  It  is  affirmed. 
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SKINNER  T.  RATNOR. 
(Sopreme  Court  of  Iowa.  Oct  9,  1895.) 
Thixsfer  or  Note— Wast  op  Cosbidkratiow. 

A  transferee,  before  maturity,  of  a  nego- 
tiable note,  with  ootice  of  want  of  considera- 
tion, cannot  enforce  the  tuyment. 

Appeal  from  district  court,  Taylor  county; 
W.  H.  Tedford,  Judge, 

Action  upon  a  promissory  note  and  for  tbe 
foreclosure  of  a  real-estate  mortgage  given  to 
secure  the  payment  of  the  note.  There  was 
a  decree  for  the  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

T.  E.  Clark  and  L.  T.  McCoun,  for  appel- 
lant. Chas.  Thomas  and  Jackson  &  Miller, 
for  appellee. 

ROTHROCK,  J.  The  note  and  moi-tgage 
wUch  mn  the  mbject  of  the  action  were 
ecnted  on  the  16th  day  of  October.  1888.  The 
foUowins  ii  a  copy  of  the  note:  "October  16, 
1889.  Ob  or  before  October  16,  1882.  after 
date,  tor  value  receWed,  I  promise  to  pay  to 
J.  B.  HiU,  agent  for  F.  M.  Morris,  or  order, 
the  sum  of  aw  ttMHuand  dollars,  with  Inter- 
est from  date  at  eight  per  cent  per  annum. 
payaUe  annually.  Sboidd  any  of  the  Interest 
not  be  paid  wbai  due.  It  shall  bear  Intwest 
at  same  rate  as  principal  per  anniun.  If  the 
note  Is  not  paid  when  due,  and  suit  is  Iwonght 
thereon,  the  hiAllw  shall  be  allowed  to  recover 
zeaamable  att^raey'a  feea  Laura  Rayww. 
Joseph  BaywH-.  by  Laura  Rajnor,  His  Attor- 
ney In  Fact."  The  mortage  was  drawn  In 
the  usual  form,  and  with  the  same  signatures 
as  were  made  to  the  note.  HIU,  the  alleged 
agent  tor  Morris,  held  the  note  until  July  21, 
1880,  when  be  hMlorBed  the  same  to  D.  H. 
Skbmw,  the  plaintiff  liwein.  The  Indorse- 
ment was  in  these  words:  "For  value  re- 
ceived, I  hereby  sell  and  anign  the  within 
note  to  D.  H.  fflUnner,  withoat  recourse.  F. 
E.  MOrrla.  J.  B.  HIU,  Agent  for  F.  M.  Mor- 
rl&"  The  defendant  did  not  deny  her  signa- 
tnre  to  the  note  and  nuwtgage.  Her  defense 
Is  that  they  were  wholly  without  considera- 
tion, and  that  the  plaintiff  Skinner  Is  not  an 
Innocent  poichaser  for  valuer  but  that  he  took 
the  Instmmente  with  knowledge  that  th^ 
were  executed  without  any  oonslderatlcHi.  It 
an>ear8  from  the  evidence  in  tin  case  that  at 
the  time  the  note  and.  mortgage  were  execu- 
ted tbe  defendant  was  tbe  wife  ot  Joseph  Ray- 
nar,  and  that  an  action  for  a  divorce  was  con- 
templated or  about  to  be  commenced  by  her 
husband.  HIU,  who  claims  to  be  the  agent 
ot  one  Morris,  was  defendant's  attorney  and 
adviser.  The  note  and  mortgage  were  made 
tor  the  purpoee  of  protecting  defondant'e 
property  as  against  ber  husband.  Tbe  instru- 
ments were'  prepared  by  Hill,  and  he  took  tbe 
same  with  the  signatures  as  above  shown. 
Tbe  defendant  claims  that  no  money  was  paid 
to  ber  by  Hill,  but  that  be  execnted'a  retease 
of  tbe  mortgage  and  delivered  it  to  ber  to 
protect  her  from  any  liaUlity  on  the  seme, 


and  that  Img  afterwards  HIU  wrongfully  ob- 
tained poesession  ot  tbe  release  and  destroyed 
It  HUl's  contention  is  that  after  be  sent 
the  mortgage  to  the  recorCsfB  office  to  be  re- 
corded defendant  requested  bhn  to  make  out 
a  release  of  the  mortgage,  which  he  did,  and 
deUvered  It  to  ber,  and  that  afterwards  de- 
fendant changed  ber  mind  and  wanted  the 
money  on  the  mortgage,  and  he  paid  it  to 
her,  but  defendant  did  not  return  the  release. 
TJia  fact  Is  that  the  defendant  removed  to- 
Chicago  and  took  tbe  release  with  her,  and 
HIU  went  there  more  than  a  year  after  the- 
mortgage  was  executed,  obtained  possession 
of  the  release,  and  destroyed  it  There  Is  a. 
conflict  ia  tbe  evidence  as  to  whether  the  re- 
lease was  destroyed  with  the  consent  of  the- 
defendant.  The  very  great  preponderance  ot 
the  evidence  Is  to  the  effect  that  HUl  obtaiued 
possession  of  It,  and  thrust  it  into  a  stove  and 
burned  It  agahist  the  protest  of  the  defend- 
ant If  he  bad  paid  the  ¥1,000  tor  the  note- 
and  mortgage,  bis  act  In  destroying  tbe  re- 
lease was  not  particularly  reprehensible. 

We  have  examined  the  evidence  fully  uiion- 
the  question  whether  Hill  paid  the  money  to- 
the  defendant  and  we  concur  with  the  dis- 
trict court  in  the  finding  that  no  UHuiey  was 
paid,  and  that  the  transaction  was  a  mei-e 
sham  intended  to  protect  the  property  of  the- 
defendant  We  wlU  not  set  out  the  testimony 
of  the  witnesses.  The  tesUmony  of  the  de- 
fendant that  no  money  was  paid  Is  strongly 
cotrotxnated  liy  many  facte  and  drenmstances 
connected  with  the  transactltm.  The  very 
form  of  the  execution  of  the  note,  for  which 
an  attomey  at  law  claims  he  paid  $1,000  for 
a  principal  who  intruBted  him  with  money  to 
loan,  is  suspicious.  No  claim  is  made  that 
tbe  annual  Interest  on  the  note  was  ^ther  de- 
manded or  paid.  And  it  does  not  appear  that 
Morris,  the  alleged  principal,  knew  of  the 
transaction,  or  that  he  has  at  any  time  since 
had  notice  of  It  HIU  tratlfled  oa  the  bearing 
as  folloira,  in  reference  to  that  fact:  "I  don't 
know  tbat  he  {Morris]  knows  that  this  trans- 
action took  tAa.ce."  HiU  testified  that  he  paid 
tbe  $1,000  to  defendant  in  currency  which  he 
had  in  a  saf»  in  his  law  office,  and  that  he 
wrote  letters  to  defendant  requesting  a  return 
of  the  relrase,  but  that  be  kept  no  aqries  ot 
the  letters.  Tlie  defendant  denied  that  she 
received  any  such  letters.  These  and  many 
other  circumstances  wbich  are  developed  In 
the  case,  not  the  least  of  which  Is  the  tact  that 
HIU  was  the  defendant's  attotn^  and  omfl- 
dentlal  adviser  in  her  business  affairs,  leave 
but  little  doubt  that  tbe  note  was  without  con- 
sideration. . 

2.  As  we  have  found  tbat  tbe  note  and 
mortgage  were  c^ven  without  consideration, 
the  remaining  question  Is,  was  the  plaintiff 
herein  an  Innocrait  purchaser  of  the  note, 
without  notice  of  the  want  of  oonsideratiwi? 
It  wIU  be  observed  that  the  assignment  or 
indorsement  was  made  before  the  note  be- 
came du& '  But  It  has  long  berai  a  univwsal 
rule  that  where  It  Is  shown  that  a  note  or  bill 
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1b  tainted  with  fraud  In  its  Inception,  or  ttiat 
It  was  wholly  withont  ccHaslderatliHi,  the  bur- 
den iB  on  the  party  who  seeks  to  enforce  pay- 
ment to  show  that  he  gave  value  for  the  in- 
strument, and  that  he  had  no  notice  of  tts 
validity  as  •  between  the  maker  and  payee. 
Lane  t.  Krekle,  22  Iowa,  399.  Plaintiff  testi- 
fied that  he  bad  no  notice  of  tiie  infirmity  or 
want  of  consideration  of  the  note,  and  that 
he  paid  a  full  and  valuable  consideration 
therefor.  The  defendant  testified  that,  at  or 
about  the  time  of  the  original  transaction,  she 
related  the  whole  affair  to  the  plaintiff  and 
advised  and  counseled  falm  about  it.  We  are 
satisfied  that  the  finding  of  the  court  beiow 
on  this  question  i^as  correct  The  plaintiff 
claims  that  he  paid  HiU  f  1,160  In  cash  for  the 
note.  As  we  read  the  evidence,  which  we 
need  not  repeat  here.  It  is  extremely  doubtful 
if  the  plaintiff  had  at  or  about  that  time  any 
such  sum  of  money  to  invest  In  the  purchase 
of  the  note  and  mortgage.  The  case  demands 
DO  further  consideration,  and  the  decree  of 
the  district  court  la  affltmed. 


OOIiUNS  V.  MEHCUANTS'  &  BANKERS' 
MUT.  INS.  CO. 
(Supreme  Oourt  of  Iowa.  Oct.  9,  18^.) 

FjBB    IXBORANCB  —  PhOVISIOXB  OF  FOLICT  —  Ik- 
0DMBBASSE8— CONTINITINO  WARB4KTT— IK- 

OBBASE  or  Risk— QuRSTiox  for  Jdrt. 

1.  A  proTlaioa  in  a  fire  insurance  policy  that 
It  should  be  void  if,  without  the  conaent  of  the 
company,  the  property  "be  In  any  manner  in- 
cumbered, •  ♦  •  and  such  fact  be  not  stated 
in  tiiis  policy  or  the  assured'a  application  for 
insurance,"  covers  only  incumbrances  existing 
when  the  contract  was  executed,  and  does  not 
create  a  continuing  warranty  against  future  in- 
cumbrances. 

2.  Whether  the  execution  of  a  mortgage  on 
insured  property  increases  the  risk  Is  a  Question 
for  the  jury. 

Appeal  from  district  court,  Dallas  county; 
J.  H.  Applegate.  Judge. 

Action  at  law  upon  a  policy  of  fire  Insur- 
ance fsflued  to  one  J.  R.  Biery;  loss,  if  any, 
made  payable  to  E.  L.  Collins,  mortgagee,  as 
Ills  interest  may  appear.  Trial  to  a  Jury. 
Verdict  and  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Kead  &  Itead,  for  appellant  White  & 
<*lark,  for  appellee. 

DSIEMEB,  J.  On  the  16th  day  of  Septem- 
ber, 18U0,  the  defendant  Issued  to  one  J.  R. 
Biery  a  policy  of  Insurance  In  the  sum  of 
9S00,  upon  a  certain  flouring  mill,  machinery, 
and  fixtures,  situated  in  Guthrie  connty, 
Iowa,  of  which  Biery  was  the  owner,  subject 
to  incumbrances  amounting  in  the  aggregate 
to  f 1,460.  Loss,  if  any,  wu  made  payable 
to  appellee,  Collins  (who  held  a  mortgage 
upon  the  property),  "as  his  Interest  may  ap- 
pear." On  the  16th  day  of  February,  1803. 
the  property  (wvered  by  the  policy  was  total- 
ly destroyed  1^  fire.  Due  notice 'and  proote 
of  loss  were  given  to  defendant,  but  it  failed 


to  make  payment.  Suit  was  thereupon  insti- 
tuted, which  resulted  In  a  verdict  toe  the 
appellee,  GolUna,  and  the  insurance  company 
appeals. 

But  two  questions  ore  presented  for  our 
determination: 

1.  The  defendant  pleaded  In  the  aectnid 
count  of  Its  answer  the  following  provision  of 
the  policy:  "This  contract  shall  be  void  and 
of  no  effect  unless  consent  In  writing  Is  In- 
dorsed thereon  by  the  prraldent  and  secretary 
of  the  company  In  each  of  the  following  In- 
stances: •  •  «  If  it  [the  property]  be  In 
any  manner  Incumboed  or  In  litigation,  and 
such  fact  be  not  stated  In  this  policy  or  the 
assurcd's  application  for  Insurance,"— and  far- 
ther averred  that  on  or  about  the  21st  day 
of  May,  1891,  the  property  covered  by  said 
policy  was  incumbered  by  a  mortgage  for 
$000,  executed  by  J.  R.  Biery,  the  assured, 
and  his  wife,  to  one  F.  Peters,  without  the 
knowledge  or  consent  of  the  defendant  A 
demurrer  to  this  count  of  the  answer,  on  the 
ground  that  It  constituted  no  defense,  fm- 
the  reason  that  there  Is  no  warranty  or  con- 
dition In  the  policy  sued  on  against  future 
Incumbrances,  was  snstalned.  Appellant 
complains  of  this  ruling,  and  lu^ts  that  the 
statement  in  the  policy  before  quoted  is  not 
only  a  present,  but  a  continuing,  warranty, 
and  that  the  V600  mortage  placed  up<m  the 
iwoperty  after  tiie  issuance  of  the  policy  was 
a  breach  of  warranty,  which  rendered  tbQ 
p(^cy  vMd  and  of  no  effect;  while  ant^ee 
insists  that  the  affirmation  or  warranty  is  as 
to  an  existing  condition,  and  should  not  be 
construed  to  be  a  continuing  or  fntnro  war 
ranty.  If  the  statement  In  the  policy  was 
that  It  should  be  void  If  the  property  be  In 
any  means  Incumbered  or  In  litigation,  then, 
no  doubt  it  should  be  so  construed  as  to  cover 
future  as  well  as  existing  incumbrances. 
Malioiy  V.  bisnrance  Oa,  66  Iowa,  450.  21 
N.  W.  77Sf;  Ellis  V.  Insurance  Oo.,  OL  Iowa, 
S77.  16  N.  W.  744.  But  the  policy  contafais 
more  than  this.  It  says  It  shall  be  void  un- 
der those  circumstances,  unless  the  ftict  Is 
stated  In  this  policy  or  the  assured's  applica- 
tion fbr  Insurance.  Taking  the  whole  of  the 
statement,  and  viewing  It  In  the  light  of  the 
settled  rules  of  construction  to  be  ai)plled  In 
Interpreting  such  Instruments,  and  we  think 
It  Is  reaaonaUy  clear  that  the  Incumbrance 
stipulated  against  Is  one  which  would  ordi- 
narily be  stated  in  the  face  of  the  poUi^  mr 
in  the  ai^llcatlott  for  faisuranee.  Manifestly, 
this  Is  on  existing  or  present  one,  and  not  one 
created  in  the  future.  The  vrorda  used  ars 
certainly  open  to  this  construction,  and.  If  so, 
we  would  adopt  that  which  Is  most  favorable 
to  the  assured  under  all  the  established  ten- 
ets. Oarretson  y.  Association  (Iowa)  61  N. 
W.  962;  Morse  v.  Insurance  Co..  30  Wis.  634; 
Insurance  Oo.  v.  Kranlch.  36  Mich.  289;  De 
Graff  V.  Insurance  Oo.  (Minn.)  88  N.  W.  096; 
Insurance  Oo.  t.  Scammm,  100  IIL  644; 
Thompson  v.  Insurance  Co.,  136  U.  8.  28T. 
10  Sup.  Ot  1019;  First  Nat.  Bank  v.  Hartford 


Digitized  by  Google 


luwa.j 


UOFKlNb  t>.  CHICAGO,  U.  I.  &  P.  Kl'.  CO. 


m 


Life  1*18.  Co.,  05  U.  S.  673:  lurarance  Co.  t. 
Mund,  102  Pa.  St  88.  Courts  wUl  not  give 
sucb  statements  the  force  of  continuing  war- 
ranties, unlpss,  from  the  lauffuage  used  and 
the  nature  and  uaases  of  the  risk.  It  Is  evi- 
dent that  It  was  so  Intended  and  understood 
by  the  parties.  It  will  leave  the  future  8ub< 
Ject  only  to  the  conditions  as  to  Increase  of 
risk.  These  rules  are  equitable,  for  the  In- 
surer has  it  in  his  power  to  make  the  con- 
tract plain  and  distinct;  and*  whm  there  is 
room  tar  a  reaeauable  doubt  as  to  the  inten- 
tion ot  tbia  parties,  the  language  used  should 
be  construed  favorably  to  the  assured.  We 
think  the  demurrer  was  iHnperiy  sustained. 

2.  The  deCeudant  pleaded  In  answer  a  con- 
dition of  the  policy  against  Increase  of  risk, 
and  insisted  that  the  fOOO  mortgage  placed 
1^  Bleiy  upon  the  property  after  me  execu* 
tlon  aiid  delivery  of  the  policy  constituted 
such  a  change  and  increase  in  the  risk  as 
avoided  It.  It  is  contended  by  counsel  for 
appellant  that  there  Is  no  testimony  tending 
to  show  an  Increase  of  risk  by  the  execution 
uf  the  mortgage,  but  they  Insist  that  the 
c-ourt  should  hold  as  a  matter  of  law  that 
the  execution  of  a  mortgage  upon  the  prop- 
*-rty  insured  does  Increase  the  hazard.  We 
*lo  not  think  this  is  the  rule.  Whether  th«re 
lias  been  an  Increase  of  risk  or  not  Is  a  ques- 
tion of  fact  for  the  jury,  to  be  determined  by 
tfaem  from  the  evidence,  upon  proper  Instnic- 
tloDS  from  the  court.  As  said  in  the  case  of 
Crittenden  v.  Insurance  Co.,  86  Iowa,  62 
N'.  W.  548:  "It  Is,  we  think,  a  question  of 
fact  whether  a  parUcular  fact  claimed  to  In- 
crease the  risk  was  really  one  that  the  paiv 
ties  contemplated  or  not,  or  perhaps  whether 
a  particular  fact  did  amount  to  an  Increase 
of  risk.  It  is  generally  true  that  an  incum- 
brance that  lessou  the  Interest  of  the  assure 
tfd  in  the  proper^  adds  to  the  risk  of  the  as- 
sured, but  collateral  CBCte  may  vary  the 
rule.  The  usual  custom  Is  to  provide  In  terms 
in  the  poUcy  against  incumbrances,  except  by 
permission  of  the  company;  and  where  it  la 
not  done,  as  In  this  case,  we  are  not  prepared 
to  hold  as  a  matter  of  law  that  the  parties 
designed  It."  See,  also,  Martin  v.  Insurance 
Co.,  IKS  Iowa,  52  N.  W.  534,  and  cases 
cited  at  page  650,  Iowa,  and  at  page  534, 
:iZ  N.  W.;  Russell  t.  Insurance  Co.,  71  Iowa, 
60,  82  N.  W.  Bo;  Id.,  78  lowa.  210,  42  N.  W. 
664.  The  cases  of  Lee  v.  Insurance  Co.,  79 
towa.  370,  44  N.  W.  GS3,  and  EUls  v.  Insui^ 
anee  Co.,  61  Iowa,  577,  16  N.  W.  744,  are  not 
in  point  In  the  Lee  Case  the  policy  contain- 
ed this  provision:  "If  the  property,  either 
real  or  personal,  or  any  part  thereof,  shall 
become  incumbered  by  mortgage.  Judgment, 
or  otherwise,  the  entire  policy,  and  every 
part  thereof,  shall  be  null  and  void,  unless 
mlttNi  consent  of  the  company  at  the  home 
office  is  obtained."  It  was  held  that  the  sub- 
sequent ezecutim  of  a  mwtgage  upon  the 
property  insured  avoided  the  policy.  In  the 
ElUs  Case  the  provision  was:  "If  the  title 
of  the  property  Is  transferred,  incumbered, 


I  or  chauged,  this  policy  shall  be  void."  It  Is 
I  there  held  that  the  execution  of  a  mortgage 
'  upon  the  proporty  subsequent  to  the  issu- 
ance of  the  policy  avoided  It  Authorities 
j  from  other  states  announcing  the  rule  we 
have  here  established  are  abundant  1  Wood, 
Tn8.i248,and  cases  cited;  dement.  Dig.  Fire 
Ins.  p.  '£ia,  and  cases  cited. 

The  defendant's  motion  to  direct  a  verdict 
at  the  c-Iuse  of  the  Introduction  of  plaintiff's 
,  testimony  was  properly  overruled.  Defend- 
i  ant  asked  an  instruction  to  the  effect  that 
I  the  execution  of  the  Petws  mwtgage  was 
>  sucb  an  increase  of  risk  as  avoided  tlie  policy, 
I  and,  after  the  verdict  was  returned,  it  also 
moved  in  arrest  of  Judgment  upon  the 
ground  that  as  the  pleadings  admitted  tlte 
execution  of  the  subsequent  mwtgage,  it  was 
apparent  that  the  risk  had  been  increased. 
This  Instruction  was  refused,  and  the  motlMt 
denied.  From  what  we  have  said.  It  is  mani- 
fest that  we  are  of  the  opinion  these  rulings 
vrere  correct  We  see  no  error  In  any  of  the 
rulings  complained  of,  and  the  Judgment  is 
affirmed. 


HOPKINS  T.  CHICAGO,  R.  I.  &  P.  RY.  CO. 

(Supreme  Court  of  Iowa.  Oct  9,  1S05.) 

Appkal — Rbcohd  —  Incomplete  Krcord  or 
Etii>kxce. 

Where  appellee  files  an  abstract  of  ad- 
ditional evidence,  but  states  that  the  two  ab- 
stracta  do  not  contain  all  the  evidence,  and 
such  statement  is  not  denied  by  appellant,  the 
supreme  court  will  not  consider  qaestionB  grow- 
ing oDt  of  the  evidence. 

Appeal  tiom  district  court  Quthrie  county; 
J.  H.  Applegate,  Judge. 

Action  at  law  to  tecover  for  the  death  of 
the  plaintiff's  Intestate,  which  Is  alleged  to 
have  been  caused  by  the  negligence  of  the 
defendant  There  was  a  trial  by  Jury,  and  a 
verdict  for  the  defendant,  by  direction  of  the 
court.  From  the  Judgment  In  favor  of  the 
defendant  for  costs,  the  plaintiff  appeals.  Af- 
firmed. 

H.  B.  Holaman  and  E.  R.  Sayles,  for  ap- 
pelant. Cummins  &  Wright  for  appellee 

ROBINSON,  J.  The  death  of  the  Intestate, 
George  W.  Holsman,  Is  alleged  to  have  re- 
sulted from  injuries  he  had  received  at  a 
stock  chute  of  the  defendant  at  Its  stock 
yards  at  Guthrie  Center,  while  assisting  in 
loading  cars  with  cattle  fbr  Bbipment  It 
appeaES  from  portions  of  the  record  which 
may  be  regarded  as  undisputed  that  the  chute 
was  about  fbrty  feet  In  length,  and  five  or  six 
feet  wide  at  fbe  end  nearest  the  ttack,  the 
floor  being  raised  Ave  or  six  feet  above  the 
ground  at  that  end.  Posts  wero  placed  cm 
each  side  of  the  chute,  about  six  feet  apart 
the  tops  of  which  were  about  eight  feet  above 
the  floor  of  the  chute.  Timbers  two  Indies 
thick  and  six  inches  wide  wen  nailed  across 
the  to^  of  each  pair  of  poste.  The  sides  of 
the  chute,  next  to  the  floor,  were  dosed  by 
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boards  from  four  to  six  Inches  wide,  placed 
TeTtlcfllly,  with  spsces  between  them  tbree  or 
four  inches  wide.  There  were  do  mnways  or 
fnotlwards  at  the  skies  of  the  chnte.  A  pri- 
vate shipper  liad  furnished  planks  for  use  in 
loading  double-decked  cars  with  boi:s.  They 
were  used  inside  the  chute,  to  construct  a 
platform  from  it  to  the  upper  decks  of  the 
cars.  Across  them  were  nailed  dents,  at  In- 
tervals of  five  or  six  Inches,  to  enable  hogs 
to  walk  up  them  to  the  upper  decks.  When 
not  In  use  for  the  purposes  for  which  In- 
tended, those  planks  were  placed  on  the  tim- 
bers which  connected  the  tops  of  the  posts 
of  the  chute,— sometimes  in  a  pile,  and  some- 
times so  placed  as  to  form  an  upper  floor  or 
roof.  When  on  top  of  the  chute,  they  were 
sometimes  used  by  shippers  to  walk  on  while 
driving  cattle  through  the  chute  Into  cars. 
The  decedent  was  using  them  in  that  way, 
when  the  timber  on  the  posts  nearest  the 
car,  on  which  he  was  standing,  broke,  and  he 
fen  to  the  floor  of  the  chute  or  platform. 
The  tall  resulted  In  a  compound,  comminuted 
fracture  of  his  left  leg,  the  tibia  and  fibula 
being  broken  near  the  ankle,  and  that  result- 
ed In  tetanus,  which  caused  his  death. 

The  appellant  contends  that  the  chute  was 
constructed  In  a  negligent,  defective,  and  im- 
proper manner:  that  it  was  wholly  unfit  for 
the  use  for  which  it  was  Intended,  because  of 
a  lack  ct  a  walk  or  platform  at  the  side,  and 
was  dangerous  for  persons  using  It  for  the 
purpose  of  loading  cattle  Into  cars.  The  de- 
fendant denies  all  negligence  on  Its  part,  and 
an  liability  on  account  of  the  death  of  Hols- 
man.  Hie  record  Is  not  in  such  a  condition 
that  we  can  safely  decide  the  case  ou  its 
merits.  In  au  additional  abstract  the  appel- 
lee denies  that  the  evidence  submitted  on  the 
trial  of  the  case  was  properly  preserved,  and 
denies  that  the  two  abstracts  contain  all  the 
evidence  offered  or  Introduced  on  the  trial. 
To  this  denial  no  rc^'i)onse  Is  made,  and  It 
must  therefore  be  taken  as  trae.  Gooilo  v. 
MU'iirns,  82  Iowa.  710,  47  N,  W.  803.  The 
questions  discussed  In  argument  depend  upon 
the  evidence  introduced,  and  cannot,  there- 
fore, be  determined.  We  deem  it  proper  to 
say,  however,  that,  notwithstanding  the  de- 
fect In  the  record,  we  have  examined  It  with 
care,  and  conclude  that,  If  !t  fairly  presents 
the  CDDP,  It  discloses  no  sufAdent  ground  for 
reversing  the  judgment  of  the  district  court 
Affirmed. 


HcNEILL  V.  SIGLER  ct  aL 
(Supreme  Court  of  Iowa.  Oct.  11,  189S.) 

Limitation  op  Actions— Exceptioss— Fraud. 

1.  Code,  I  2535.  eitenda  the  time  within 
which  actions  on  Ijeoalf  of  insane  persons  may 
be  brought  to  one  year  after  the  tnminatiou  of 
the  insanity.  Section  2536  provides  that.  If  a 
person  entitled  to  sue  dies  within  one  year  be- 
fore the  expiration  of  the  limltatioo,  such  limi- 
tation idiall  not  apply  until  one  year  after  such 
death.  BHd,  that  the  statute  commences  to 
run  when  the  cause  of  action  accruos.  notwllh- 


stnnding  the  insanity  of  the  party,  and.  la  case 
he  dies  insane  within  one  year  before  the  statr 
utory  period  expires,  such  period  is  merely  ex- 
tended antil  onp  year  after  his  death. 

2,  The  petition  in  an  action  on  a  promissory 
note  apparently  barred  by  the  statute  ot  limi- 
tations alleged  tha^  before  the  note  became  due. 
the  payee  became  insane,  and  bo  remained  tmtll 
her  death;  that  defeiidnnts,  the  makers  of  the 
note,  were  her  confidential  friends  and  busine^i 
advisers,  and  were  in  poaseaaion  of  the  note 
until  she  became  insane,  when,  without  the 
knowledge  of  her  heirs,  they  turned  the  note 
over  to  her,  and,  "by  their  fraudulent  acts  and 
actual  fraudulent  concealment,  prevented  plain- 
tlEF  and  the  legal  heirs  of  the  said  [payee]  from 
obtaining  knowledge  of  the  existence  of  said 
note'';  that  defendants  fraudulently  concealed 
the  fact  that  they  executed  the  note,  and  that 
any  right  of  action  existed  against  them;  thai 
none  of  the  payee's  relatives  except  defendants 
knew  of  the  existence  of  the  note;  and  that  its 
existence  was  not  known  antil  after  the  payee's 
death,  when  it  was  acddentally  found  among 
her  papers,  i/dif.  that  the  facta  alli«ed  did  not 
support  the  concinsioD  of  fniadulent  conceal- 
ment by  defendants. 

Appeal  from  district  coart^  Decatur  coun- 
ty; W.  H.  Tcilford,  Judge. 

The  plaintiff  Is  the  administtatm'  ot  the 
estate  of  Luci-etia  Arnold,  deceased.  Oa  tJie 
1st  day  of  January,  1871,  the  defendants  L.  P. 
Slgler  and  D.  &  A.  B.  Steams  made  to  Ln- 
cretia  Anu^  their  promissory  note  for 
¥5,000,  payable,  in  government  bonds,  11 
years  after  date.  Lucretla  Arnold  died  June 
19,  1881,  and  the  plaintiff  was  appointed  as 
administrator  of  her  estate  on  the  8th  day  of 
Blay,  1893.  This  action  was  commenced  on 
the  10th  day  of  May,  1803,  to  recover  on  the 
note.  The  following  Is  a  part  of  the  peti- 
tion: "That  for  two  or  more  years  before 
said  promissory  note  fell  due  by  its  terms, 
and  before  any  right  of  actltm  had  accrued 
thereon,  the  said  Lucretla  Arnold  became  de- 
mented and  insane,  and  was  wlu^  unfit  to 
attend  to  her  business  affairs,  and  so  re- 
mained during  the  remainder  of  bet  life  and 
to  the  time  of  her  death.  That  defendants 
are  relatlTes,  but  not  heirs,  of  said  Lucretla 
Arnold,  deceased,  and  during  ber  lifetime 
were  her  confidential  friends  and  business 
advisers;  and  from  the  time,  or  a  short  time 
after,  the  execution  of  said  not«,  the  said 
promissory  note  and  other  papers  belonging 
to  the  said  Lucretla  Arnold  were  kept  In  the 
safe  of  the  defendants  D.  &  A.  B.  Steama 
and  remained  tiiere  and  In  the  care  of  the 
said  defendants  until  the  said  Lucretla  Ar- 
nold became  so  impaired  In  her  mental  facul- 
ties as  to  be  unfit  to  attend  to  her  own  busi- 
ness affairs,  when  said  defendants,  without 
the  knowledge  of  plaintiff  or  any  of  the 
heirs  of  said  Lucretla  Arnold,  so  far  as  plain- 
tiff Is  informed  and  believes,  turned  said 
papers,  Including  the  note  in  suit,  back  to 
said  Lucretla  Arnold,  and  during  the  lifetime 
of  the  said  Lucretla  Arnold,  by  their  fraud- 
ulent acts  and  actual  Araudolent  concealment, 
prevented  plaintiff  and  the  legal  heirs  of  the 
said  Lucretla  Arnold  from  obtaining  kuowl- 
edge  of  the  existence  of  said  note;  and  said 
defendants  fraudulently  concealed  the  tkct 
from  the  legal  representatives  of  the  said  Ln- 
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cretia  Arnold  after  her  deatb  that  tbey  bad 
received  said  bonds  from  deceased,  and  exe- 
cuted tbelr  note  therefor,  and  that  any  right 
of  action  existed  against  defendants;  and 
none  of  the  relatives  of  the  said  Lucretla 
Arnold  except  the  defendants  had  anjr  knowi- 
edfse  of  the  existence  of  said  promissory  note, 
or  of  the  transaction  of  said  Lncretla  Arnold 
and  tbe  said  defendants."  It  farther  ap- 
pears from  the  petition  that  Lucretla  Arnold 
was  nerer  adjudged  Insane,  nor  was  any 
person  ever  apptdnted  to  take  charge  of  her 
afEalrs  or  to  transact  her  bnslnesB,  and  that 
none  of  her  hdrs  had  any  knowledge  of  the 
existence  of  the  note  nntll  about  tbe  middle 
of  February,  1883,  when  It  was  accidentally 
fonnd  among  her  papers;  that  demand  has 
been  made  for  the  payment  of  tbe  note,  and 
payment  refused.  There  are  also  averments 
as  to  the  alterattona  of  defendants'  books 
with  the  purpose  of  concealing  the  fraud. 
To  tbe  petition  there  was  a  demurrer,  on 
the  ground,  among  others,  that  the  action  Is 
barred  by  the  statute  of  limitntiona,  which 
tbe  court  sustained,  and  the  plaintiff  appeal- 
ed. Affirmed. 

Hushes  &  Roberts  and  3.  L.  Toung.  for  ap- 
pellant Harvey  &  Parrlsh,  for  appellees. 

GRANGER,  J.  1,  It  will  be  observed  that 
liUcretla  Arnold  became  Insane  before  the 
maturity  of  the  note,  and  so  continued  to  her 
death.  Tbe  note  matured  January  4.  1882, 
and,  Ixtrrlng  the  question  of  lier  Insanity,  tbe 
cause  of  action  would  have  been  barred  Jan- 
uary 4, 1892.  Tbe  suit  was  comtDenced  May 
10,  1883,  so  that  more  than  one  year  elapsed 
after  the  action  would  have  been  barred,  in- 
dependent of  any  cause  to  arrest  the  opera- 
tion of  the  statute.  Her  death  was  In  June, 
1881,  and  before  the  action  would  have  been 
so  barred. 

The  following  provisions  of  tbe  Code  follow 
the  general  ones  fixing  the  periods  of  limita- 
tions, which  on  a  note  is  10  years: 

"Sec  2535.  Tbe  times  limited  for  causes 
herein,  except  those  brought  for  penalties  and 
forfeitures,  shall,  In  favor  of  minors,  as  de- 
fined by  this  court,  and  persons  Insane,  be 
extended  so  that  they  shall  have  one  year 
from  and  after  the  termination  of  snch  dis- 
ability, within  which  to  commence  said  ac- 
tion. 

"Sec.  2536.  If  a  person  entitled  to  a  cause 
of  action  die  within  one  year  next  previous 
to  the  expiration  of  the  limitation  above  pro- 
vided for,  the  limitations  above  mentioned 
shall  not  apidy  until  one  year  after  such 
death." 

The  claim  of  appellant  is  that  Inasmucli  as 
Lucretla  Arnold  became  Insane  before  the 
maturity  of  the  note,  and  hence  before  the 
statute  would  otherwise  hare  commenced  to 
mn,  it  did  not  commence  until  tbe  appoint- 
ment of  the  administrator  of  her  estate;  the 
argument  being  that,  as  the  statnte  had  not 
commenced  to  mn  before  she  was  insane.  It 
would  not  commence  after  she  was  so,  and 


b^re  there  was  some  person  legally  au- 
thorised to  sne.  Support  for  the  poritlon  Is 
claimed  because  of  some  language  in  Sher- 
man r.  Stage  Co,,  M  Iowa,  516,  and  also  from 
other  cases  and  text  writers.  The  anthorltles 
outside  of  this  state  are  not  of  material  aid 
in  the  solution  of  the  quratlon.  In  view  of 
our  own  holdings  where  the  statnte  in  qoes- 
tlon  was  involved.  In  Sherman  v.  Stage  Co,, 
appellant  quotes  some  language  of  tbe  opin- 
ion, including  the  following:  "That,  before 
a  canse  of  action  accrues  or  tike  statute  can 
begin  to  nm.  there  must  exist  a  cause  of  ac- 
tion and  a  person  authorised  to  prosecute 
IL"  Its  application  to  this  case  Is  that,  Lu- 
cretla Arnold  being  under  disability,  becanse 
of  her  insanity,  and  there  being  no  guardian, 
there  was  no  person  authorised  to  prosecute 
a  suit  on  the  note.  We  do  not  think  the  lan- 
guage of  the  case  was  designed  to  be  so  ap- 
plied. In  the  opinion,  immediately  following 
the  language  quoted,  is  an  illustration  of 
tbe  thought  of  tbe  court  by  referring  to  a 
cause  of  action  accruing  to  tbe  estate  ot  a 
deceased  person.  In  such  a  case  there  is  no 
one  by  or  for  whom  a  suit  could  be  brought. 
There  Is  no  <Hie  In  whose  favor  a  right  of 
action  exists.  But  that  la  not  true  of  one 
merely  under  disability.  There  Is  a  contin- 
ued right  of  action  In  favor  of  such  a  person, 
and  tbe  law  regulates  the  manner  of  bring- 
ing it.  If  a  minor,  it  must  be  by  a  guardian 
or  next  friend.  Code,  I  2505.  It  may  be 
noticed  that  there  Is  no  such  express  provi- 
sions as  to  a  person  not  judicially  found  to 
be  insane,  leaving,  because  of  tbe  express 
provision  in  the  one  case,  much  room  for  In- 
ference as  to  the  other.  It  Is  not  to  be  doubt- 
ed that  the  same  rule  applies  In  this  respect 
to  a  minor  as  to  an  insane  person,  for  the  lan- 
guage is  precisely  tbe  same  as  to  tbe  two. 
In  Murphy  v.  Railway  Co.,  80  Iowa,  26,  45 
N.  W.  392,  the  section  Is  construed  as  to  a 
minor,  and  that  tbe  statute  of  limitations 
commences  to  run  outing  minority.  This  Is 
the  plain  meaning  of  the  statute.  It  at- 
tempts to  do  no  more  as  to  persons  under 
such  disability  tlian  to  extend  the  time  for 
completing  tbe  bar,  so  that,  after  the  disabil- 
ity is  removed,  the  person  shall  have  a  rea- 
sonable opportunity  to  act  for  himself.  The 
statute  continues  during  the  entire  time  of 
disiibllity,  and  for  one  year  thereafter. 

2.  Tbe  petition  contains  representations  as 
to  a  fraudiilont  concealment,  evidently  with  a 
view  to  bring  tbe  case  within  tbe  provisions 
of  the  Code  as  to  actions  for  relief  on  the 
ground  of  fraud  or  mistake,  where  the  cause 
of  action  is  not  deemed  to  have  accmed  un- 
til after  the  fraud  or  mistake  was  discovered. 
Section  2530.  Tbe  slight  reference  in  the  ar> 
gument  to  this  branch  of  tbe  case  leads  us 
to  think  that  it  Is  not  seriously  urged,  A 
ground  of  the  demurrer  is  that  the  petition 
falls  to  show  any  act  of  fraud  on  the  part 
of  defendants.  It  does  not,  to  us,  attempt 
to  state  a  fraudulent  act.  The  only  acts  of 
commission  or  omission  pleaded  are  that  they 
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gave  to  Lncretia  Arnold  the  note  after  she 
■warn  buan^  and  tbereaftw  said  nothing.  The 
note  was  found  with  bar  papers  long  after 
ber  death,  and  the  ioferraice  Is  that  it  would 
hare  been  at  any  tlm&  On  these  facts  or 
acts  Is  based  the  conclusltm  of  a  fraudulent 
concealment.  The  conclusion  is  not  sup- 
ported. The  showing  Is  that  diligence,  after 
the  death  of  Lucn>tltt  Arnold,  would  have 
disclosed  the  note.  There  Is  not  a  word  to 
show  that  the  helra,  claimed  to  be  defrauded, 
erer  attempted  to  dlscoTer  the  assets  of  the 
estate  within  the  time  necessary.  Nor  is 
there  a  word  to  show  tbat  the  neglect  to  do 
so  was  caused  by  the  Pendants.  There  is 
nothing  to  Indicate  that,  when  they  gave 
the  papers  to  ber,  It  was  not  an  act  they  were 
required  to  do,  or  tbat  tliey  could  rightfully 
bare  delivered  them  elsewhere;  nor  does  It 
appear  tbat  after  the  death  the  defendants 
bad  information  that  the  heirs  had  not  fiiU 
knowledge  of  the  condition  of  the  estate. 

8.  Appellants  seem  to  think  tbat,  because 
of  the  insanity  or  disability,  there  must  be 
a  year  after  that  Is  remoTed,  under  the  pro- 
visions of  section  2585,  and  that,  as  she  died, 
there  should  be  added  the  year  provided  for 
by  section  2536,  thus  making  two  years  from 
her  death  In  wblcfa  to  bring  the  suit.  Her 
death  ended  ber  diRabilities,  witbin  the  mean- 
ing of  tbe  law,  and  also  ended  the  operatlw 
of  section  2S36  as  to  her,  and  brought  hex 
within  the  prorlsions  of  sectian  258a  Had 
her  disabilities  been  removed  by  recovery, 
she  would  have  been  entitled  to  tbe  year 
thweafter  under  section  Both  periods 

of  extension  are  not  to  be  glvoi.  The  Judg- 
ment Is  affirmed. 


ST.  PAtJL  TITLE-INSURANCB  &  TKUST 
CO.  et  al.  T.  DIAGONAL  COAL  CO.  et  al. 
(UUNSON  et  aL,  Interrencrs). 

(Supremf  Comt  of  Iowa.  Oct  10,  ISM.) 
LABoasRS^  LiSNS— FiLixa  Claiv. 

1.  Acts  2Sd  Qen.  Astem.  c.  48,  provides  that 
when  the  property  of  any  corporation,  etc.,  shall 
be  Bcized  on  procesB,  or  be  put  in  the  hands  of 
a  receiver,  debts  owing  to  laborers  for  labor  per- 
formed within  00  daj-a  next  preceding  the 
seizure  or  transfer  of  the  property  shall  be  pre- 
ferred, and  that  any  laborer  desiring  to  enforce 
his  claim  shall  pres^it  to  the  officer,  person,  or 
court  charged  with  such  property  a  statement 
under  oath  within  10  days  after  tbe  seizure, 
or  within  30  days  after  the  same  may  have  been 
placed  la  the  hands  of  the  receiver.  Edd,  that 
where  the  levy  of  an  attachment  on  the  proper- 
ty of  a  corporation  Is  abandoned,  and  a  receiver 
appointed,  the  laborers  need  not  file  their  claims 
with  the  sheriff  who  levied  the  attachment,  but 
may  file  them  with  the  receiver. 

2.  The  "costs"  which  the  statnte  provides 
shall  be  paid  before  such  laborers'  claims  include 
the  fees  of  the  receiver  and  lus  attorney,  bat  do 
not  include  compensation  to  the  tnistee  and 
his  attorney  for  services  growing  out  of  the 
foreclosure  of  a  trust  deed  on  the  property. 

3.  An  allowance  to  the  counsel  of  the  re- 
ceiver will  not  be  disturbed  on  appeal  as  un- 
reasonable, where  it  does  not  appear  what  serv- 
ices were  rendered  by  the  counael  or  the  value 
of  such  services. 


Appeal  from  district  court,  Jasper  coonty; 
D.  Byan,  Judge. 

Plaintiffs,  tbe  boldera  of  the  bonda  of  the 
Diagonal  Coal  Company,  on  March  3,  1898. 
be^n  an  action  in  the  Jaspw  district  court 
tor  a  foreclosure  of  a  mortgage  aecnring 
them.  In  the  petition  It  was  averred  that 
aald  coal  company  was  indebted  to  other 
parties  in  various  aoms,  a^regatlng  920,000 
or  over.  Tbe  necessary  facta  ware  alleged 
as  grounds  for  the  appointment  of  a  receivo-. 
and  on  tbe  same  day  W.  H.  Ernst  was  ap- 
pointed as  receiver  of  tbe  coal  company, 
and  ordered  to  take  posscMion  of  all  <tf  Its 
propoty,  and  manage  and  conduct  its  bad- 
ness, until  otherwise  ordered  by  the  court. 
The  (urder  appointing  the  recover  author- 
ised him  to  btHTow  $3,000  to  pay  wages  of 
the  miners  and  wukmen  then  employed  by 
the  company,  and  which  were  then  earned; 
and  it  was  provided  that  no  miner  or  work- 
man employed  in  said  mine  sboold  be  paid 
wages  for  more  than  three  months  then  last 
passed.  The  court  also  ordered  that  tbe 
Iiarty  loaning  said  sum  to  tlw  receiver  should 
have  a  first  lien  thei-efor  upon  all  the  prop- 
erty of  the  company  for  its  repayment.  The 
receiver  qualified,  and  took  possession  of  tlie 
property  as  early  as  March  4,  18^;  and  In 
a  report  to  the  court  made  on  March  8. 
1883,  shows  that  Ite  had  borrowed  tbe  $3;00ft 
of  the  Des  Moines  National  Bank  for  the 
purpose  of  paying  the  wages  of  miners  and 
bborers  due  on  March  4,  1803^  and  executed 
hia  obligation  to  repay  the  same,  specifying 
that  said  sum  sboold  be  a  first  il&i  npoo 
an  of  tbe  property  of  the  coal  company; 
tbat  on  March  4, 1883,  he  paid  to  said  miners 
in  tbe  aggregate  $2,582.06  out  of  aald  anm 
so  borrowed.  This  repmt  was  approved. 
March  80, 1898,  one  Jtmes.  aa  bis  own  behalf, 
and  on  behalf  of  94  others,  filed  a.  petition  of 
Intervention  in  the  cause,  setting  forth  that 
petltI(merB  had,  within  90  da^  next  [weced' 
Ing  the  transfer  of  said  propmi?  to  tbe  re- 
ceive', performed  labor  for  said  Diagonal 
Coal  Company,  on  the  dates  set  oat,  and  tor 
the  amounts  shown,  which  sums  In  tbe  ag- 
gregate amounted  to  over  92,500;  tbat  the 
several  sums  were  due  each  of  said  persons 
after  allowing  all  Juat  claims  and  setofb, 
and  no  part  thereof  had  been  paid.  Judg- 
ment was  demanded  against  the  coal  com- 
pany, and  a  lien  prayed  superior  to  tbe  lien 
of  fOi  other  parties.  June  26,  189%  the  re- 
cover made  a  report,  showing  that  it  was  im- 
possible to  f^erate  the  mines-  of  said  coal 
company;  tbat  be  conld  not  procure  money 
with  which  to  prosecute  the  work;  tiiat  bis 
note  for  $8,000  borrowed  under  the  order  of 
the  court  had  matured,  and  be  bad  no  funds 
with  which  to  i»ay  the  same;  that  he  Iiad 
applied  all  mon^  received  fTOm  the  opera* 
tlon  of  tbe  mine  to  tbe  payment  of  current 
expenses.  He  asked  and  obtained  an  order 
for  the  sale  of  the  perscmal  property  belong- 
ing to  tbe  coal  company.  The  court  also  or^ 
dered  that,  from  the  proceedb  <it  such  sale. 
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the  receivor  sboold— First,  pay  the  note  tor 
$3,000  and  Interest;  second,  pay  sums  due 
for  wo^es  to  employes  employed  by  him; 
tliird,  pay  otber  expenses  of  tlie  receiver^ 
sblp;  and.  If  any  sum  remained,  it  should 
be  held  to  await  the  further  orders  of  the 
court.  ThereaftCT  the  receiver  resigned,  and 
J.  r.  Huett  was  appointed  as  receiver.  On 
September  1.  1803,  Edwin  Broude  and  S 
others  intenrened,  alleginff  that  they  had 
l»een  employed  by  the  receiver,  and  that 
tbere  was  due  them  for  services  In  the  aggre- 
gate  $213.87.  They  asked  that  their  claims 
be  allowed  and  paid  as  preferred  claims. 
The  claims  of  the  95  laborers  above  mention- 
ed were  on  September,  1S03,  by  the  court, 
established  as  preferred  claims,  under  chap- 
ter 48,  Laws  23d  Gen.  Assem.  The  receiver 
was  also  ordered  to  pay  the  claims  of  Ed- 
w^ln  Broude  and  the  5  others  above  mention- 
ed as  preferred  claims.  It  appears  from  the 
reports  of  the  two  receivas  that  they  re- 
ceived, on  account  and  for  the  sale  of  cool 
and  personal  property,  $3,051.66;  that  the 
real  estate  of  the  company  sold  at  the  fore-, 
^sure  sale  for  $4.500,— making  an  aggre- 
gate of  over  $7,500  received  by  the  rpceivers 
and  sherifT,  exclusive  of  the  $3,000  boiTowed 
of  the  bank.  From  the  reports  of  the  re- 
ceivers and  the  return  of  the  sherlfT,  It  ap- 
peal's that  all  this  money  has  been  paid  off 
except  the  sum  of  $16.12.  The  court  orders 
ed  that  the  money  realized  from  the  sale  of 
the  company's  real  estate  should  be  dis- 
tributed as  follows:  Costs  of  sale  and  ac- 
cruiOK  cents,  $40;  to  Receiver  Huett,  the 
amount  due  upon  the  receiver's  $3,000  note, 
$1.75C.C7,  and  Interest  thereon,  $21.12;  to 
Keceirer  Huett,  to  pay  laborers  employed 
by  him,  $1,240,79;  to  plalntiCC,  for  Its  serv- 
ices as  trustee,  $500;  and  to  Its  attomej-s, 
for  services,  $S50;  to  the  holders  of  the  bond, 
$31,242.04;  and  out  of  any  balance  the  95 
labor  daimants  were  to  be  paid,  and.  If 
there  was  not  sufficient  to  pay  all  the  claim- 
ants last  mentioned,  then  the  sum  roualning 
was  to  be  divided  pro  rata  among  said  par-. 
tle&  Tbes^  labor  claimants  except  and 
appeal.  Reversed. 

Alanson  Ctaric  and  E.  3.  Salmon,  for  appel- 
hinls.  Bishop,  Bowen  &  Fleming  and  Cum- 
mins &  Wright  for  appellees. 

KINNE,  J.  1.  It  Is  first  contended  that 
the  claims  of  these  laborers  were  not  filed  In 
time  to  come  within  the  provisions  of  the 
statute  giving  preference  to  sucb  dalms. 
The  statute  (chapter  48,  Acts  23d  Oen.  As- 
sem.) provides:  "When  the  property  of  any 
company,  corporation,  firm,  or  person  shall  ' 
be  seized  upon  any  process  by  any  court  of  I 
this  state  or  when  their  business  shall  be 
suspended  by  the  action  of  creditors  or  be 
put  into  the  hands  of  a  receiver  or  trustee, 
then  in  all  such  cases,  the  debts  owing  to  la- 
borers or  servants,  which  have  accrued  by 
reason  of  their  labor  or  employment  to  an 
amount  now  exceeding  one  hundred  dollars 


to  each  employee  for  work  or  labor  performed 
within  ninety  days  next  preceding  the  seiz- 
ure or  transfer  of  the  property,  shall  be  con- 
sidered and  treated  as  preferred  debts,  and 
such  laborers  or  employees  shall  be  preferred 
creditors,  and  shall  first  be  paid  In  full;  and 
if  there  be  not  sufficient  to  pay  them  In  full, 
then  the  same  shall  be  paid  to  them  pro  rata 
after  paying  costs.  Any  such  laborer  or  serv- 
ant desiring  to  enforce  his  or  her  cLilm  for 
wages  under  this  act  shall  present  a  state- 
ment under  oath  showing  the  amount  due 
after  allowing  alt  Just  credits  and  set-offs, 
the  kind  of  work  for  which  such  wages  are 
due,  aod  when  performed,  to  the  officer,  per- 
son or  court  cliarged  with  such  property  with- 
in ten  days  after  the  seizure  thereof  on  any 
execution  or  writ  of  attachment,  or  within 
thirty  days  after  the  same  may  have  been 
placed  In  the  bands  of  any  receiver  or  trus- 
tee; and  thereupon  It  shall  be  the  duty  of  the 
person  or  court  receiving  such  statement  to 
pay  the  amount  of  such  claim  or  claims  to  the 
person  or  persons  entitled  thereto  <after  first 
paying  all  costs  occasioned  by  the  seizure  of 
such  property)  out  of  the  proceeds  of  the 
sale  of  the  property  seized."  Provision  Is 
also  made  for  contesting  such  claims. 

It  appears  ttiat  on  February  28,  1893,  Amos 
Callanan  began  a  suit  in  the  Jasper  district 
court  by  attachment,  and  levied  upon  all  of 
the  property  of  the  coal  company.  These  la- 
borers never  filed  tiielr  claims  with  the  sher- 
iff. March  3,  1893,  this  action  was  commen- 
ced, and  Callanan  was  made  a  party  defend- 
ant therein.  A  receiver  was  appointed,  and 
be  took  possession  of  the  coal  company's 
property  at  once.  The  laborers'  claims  were 
filed  with  the  receiver  within  the  time  fixed 
by  law.  It  Is  not  dear  from  the  record  be- 
fore us  as  to  what  became  of  the  Callanan 
suit,  but  It  is  certain  that  the  property  of  the 
coal  company  came  into  the  receiver's  hands 
within  four  days  after  Catlanan's  attachment 
bad  been  levied  upon  it  It  would  seem, 
therefore,  that  Callanan's  levy  must  have 
been  abandoned.  Under  such  circumstances, 
these  appellants  were  not  required  to  file 
their  claims  with  the  sheriff.  They  were 
properly  filed  with  the  receiver. 

2.  Appellants  insist  tliat,  as  their  claims 
were  preferred  and  had  been  so  adjudged  by 
the  court  tb^  should  have  been  ordered 
paid  prior  to  any  and  all  otber  claims,  except 
such  costs  only  as  were  Incident  to  the  seiz- 
ure of  the  property.  That  trustees*  fees,  attor- 
neys' fees,  and  the  like  are  not  costs  "occa- 
sioned by  tbe  seizure  of  such  property."  It 
will  be  observed  tliat  the  first  provision  of 
the  statute  is  that.  If  there  Is  not  sufficient 
to  pay  laborers*  claims  in  full,  .then  the  same 
shall  be  paid  to  them  pro  rata,  "after  paying 
all  costs."  The  last  provision  we  have  quoted 
is  to  the  effect  that  such  claims  shall  be  paid 
"after  first  paying  all  costs  occasioned  by 
the  seizure  of  such  property."  Construing 
the  whole  section,  we  think  it  is  manifest 
that  the  intent  of  tbe  legislatm-e  was  to  pn^ 
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ter  the  amounts  doe  labor  claimants,  vtao 
bring  themselves  within  the  proTlsiona  of 
the  act,  to  that  of  all  a'edttots.  It  is  eqnally 
<:lear  that  it  was  intended  that  the  costs  at- 
tending the  proceeding  by  which  the  property 
was  taken  sfaonld  be  paid  In  advance  of  even 
these  preferred  claims.  It  Is  the  nsn^  role 
that  the  costs  are  to  be  first  paid;  and  we 
would  not  be  justlfled  In  assmnlng  that  the 
rnle  in  that  respect  waa  intoided  to  be 
■changed  the  legislature  in  cases  like  this, 
unless  the  act  clearly  so  prorlded.  No  mcb 
presumption  can  arise  from  the  hiugtiage  of 
the  act  Under  It  the  costs  cmst  be-paid,  to 
the  exclnslon  of  all  claims,  including  labor 
claims.  The  record  shows  that  the  recelw, 
under  the  order  of  the  court,  borrowed  fS,- 
000  with  which  to  pay  the  claims  of  miners 
and  laborers  then  accrued.  It  also  appears 
that  he  paid  said  sum  to  miners  and  laborers 
for  services  rendo^  In  the  February  pre- 
ceding the  time  he  took  possession  of  tho 
property.  Other  receipts  from  the  operation 
of  the  mine  and  from  the  sale  of  the  per- 
sonal property  of  the  company  were  med  in 
paying  the  expenses  incident  to  the  opera- 
tion of  the  mine,  the  f3,000  borrowed,  the 
salary  of  tbe  receiver,  and  tor  the  attorneys* 
fees.  That  the  amount  received  by  the  sher^ 
iff  for  the  real  estate  sold  was  used  In  pay- 
ing the  balance  of  the  f3,000  borrowed,  the 
-clerks'  costs,  a  balance  due  laborers  who  had 
wolfed  for  the  receiver,  ?850  to  attorneys, 
and  $500  to  the  trustee,  leaving  $16.12  to  be 
applied  i^on  the  Jt^gmeut  wsder  tbe  order 
of  the  court.  The  fees  of  tbe  receivers  and 
their  attorneys  were  as  properly  a  part  ot 
the  costs  as  any  other  mm  necessary  to  be 
expended  under  the  order  of  the  court  in  tak- 
ing the  property  and  in  cartrlng  on  the  busi- 
ness. It  Is  said  that  these  fees  are  excessive. 
There  Is  nothing  in  the  record  from  which 
we  can  say  that  such  Is  the  case.  It  does  not 
appear  as  to  what  services  the  receivers* 
counsel  rendered,  or  the  value  of  said  serv- 
ices. In  the  absence  thereof,  we  are  not  au- 
thorized to  assume  that  tbe  fees  allowed 
their  counsel  were  unreasonable.  As  to  the 
compensation  allowed  the  receivers,  there  Is 
no  such  showing  In  the  record  as  to  warrant 
na  in  saying  that  it  was  excessive.  The 
sum  allowed  them  is  less  tlian  $800  for  serv- 
ices covering  about  a  year.  It  appears  that 
for  a  portion  of  said  time  the  receiver  car- 
i-Icfl  on  the  business  and  operated  the  mine 
under  the  orders  of  the  court.  There  was  al- 
lowed to  the  trustee  $500,  and  to  his  attor- 
neys $860.  These  allowances  were  made  for 
services  growing  out  of  the  foreclosure  of  the 
trust  deed  or  mortgage.  They  weve,  properly 
speaking,  no  part  of  the  costs  of  the  receiver- 
ship. The  right  to  such  fees  must  arise,  if 
at  all,  by  virtue  of  the  trust  and  its  pro- 
visions. Tbe  laborers'  claims  we  have  held 
to  be  liens  to  be  preferred  to  pre-extstlng 
mor^ge  liens.  Reynolds  v.  Black  (Iowa)  r»8 
N.  W.  922.  It  seems  to  us,  therefore,  that  as 
to  the  tmst  deed  «*  mortgage,  and  any  fees 


provided  for  tfaeretn  or  arising  thereunder, 
these  daims  of  laborers  must  be  belA  to  be 
preferred.  It  Is  clear,  also,  that  tbs  conn 
erred  in  providing  tor  the  payment  of  the 
bonds  prior  to  the  payment  of  appdlants* 
daims. 

In  accordance  witb  these  views,  the  decree 
below  will  be  so  modified  as  to  provide  for 
the  paym«tt  of  the  claims  of  these  appellants 
ttefore  anything  ta  paid  to  the  trustee  or  bis 
attorneys,  or  to  the  holders  of  tbe  bwds  se- 
cured by  the  trust  deed;  and,  as  the  sum 
available  for  the  iMyment  of  app^lants* 
claims  is  not  sufficient  to  pay  them  In  full. 
It  l8  ordered  divided  among  them  pro  rata. 
The  cause  la  reversed,  and  remanded,  for  the 
entry  of  a  decree  in  accordance  wIUi  the 
views  herein  fficpreflsed.  Revoved. 


WTCOPP  V.  MICHAEL. 

(Supreme  Court  of  Iowa.   Oct  10.  1895.) 

LiMiTATioR  or  Actions  —  Accouktijco  bt 
Gkardian. 

1.  A  petition  which  alleges  that  defend- 
ant was  apiiOinted  guardian  of  plaintiff,  and  re- 
ceived certain  money  as  aueh.  and  aaks  that  he 
be  reqaired  to  report  to  tbe  conrt,  and  that  an 
order  be  made  compelling  him  to  pay  over  to 
plaintiff  the  amount  found  due.  Is  merelj  an  ac- 
tion for  an  accountlDg,  and  tnerefore  mast  be 
bn>uidit  withia  the  time  limited  for  an  aoeonafr 
ing. 

2.  Such  action  is  not  converted  into  an  ae- 
tJoD  on  a  guardian's  bond  by  an  amendm«it  of 
tbe  petition  which  states  that  defeadBBt  gave 
a  bond,  as  guarUiau,  with  surety,  by  tbe  terms  of 
which  be  agreed  to  account  to  plaintifl  when  be 
should  become  21  years  old. 

Appeal  from  district  court,  Wapello  eonuty; 
W.  D.  Tisdale,  Jndge. 

L.  J.  Michael  Is  the  administrator  of  the 
estate  of  Tbranas  Bingham,  deceased,  wbo,  in 
his  lifetime,  was  guardian  of  tbe  property  of 
the  idaintiff.  From  October,  1869,  to  April, 
1873,  Bingham,  as  guardian,  received  tm  ac- 
count of  his  ward,  as  pension,  the  sum  of 
$380.53.  Tbe  plaintiff  attained  his  majority 
In  July,  1884.  This  proceeding  was  com- 
menced by  him  In  August,  1891.  The  peti- 
tion, as  originally  filed,  seems  to  have  been 
with  Bingham  as  defendant,  as  the  answer 
Is  signed  by  him.  It  does  not  appear  when 
he  died.  The  petition,  as  first  filed,  shows  tbe 
fact  of  the  guardianship,  the  receipt  of  tbe 
money,  a  credit  of  $92.60,  and  a  balance  due. 
including  interest,  of  $"^1.08.  The  answer  of 
Bingham,  filed  hi  December.  1881.  shows  that 
he  received  as  pension  the  snai  of  $2S4JSO,  and 
that  he  had  expended  the  sum  of  $425.  lo 
April,  1894,  the  philntiff  ameaded  his  petition 
by  showing  that  June  20, 1808,  Blngliam,  with 
L.  J.  Michael  as  surety,  executed  a  guardian's 
Innd  for  the  use  of  plaintiff;  recited  tlie  ow- 
ditlons  of  the  bond,  and  Uie  facts  as  to  die 
receipt  of  tbe  penskn  mon^  aa  gaardlan: 
and  averred  "that  said  Tbomas  Bingham,  by 
the  terns  of  the  nld  tXMid,  agreed  to  account 
for  and  pay  the  same  to  the  ptaUitlS  whea  he 
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became  twenty-one  years  old."  To  the  peti- 
tion as  thus  amended,  the  defendant  filed  an 
answer  admitting  the  execution  of  tlie  bond 
as  set  fortb  In  the  petition,  and  averring  that 
the  action  is  barred  by  the  *tatute  of  limita- 
tions. Some  testimony  was  taken  under  the 
Issnes  presented,  and  the  court  ordered  the 
defendant  to  pay  to  plaintiff  the  Bum  of  $400.- 
80,  and  from  the  order  the  defendant  appeals. 
ReTei'sed. 

W.  A.  Work,  for  appellant  McBlroy  & 
Roberts,  for  appellee. 

GRANGBB,  J.  The  only  qoeBtlon  present- 
ed on  the  appeal  la  as  to  the  statute  of  lim- 
itations. It  seems  to  be  conceded  that,  un- 
less the  action  la  founded  on  the  guardian's 
bond,  the  plea  of  the  statute  is  well  taken. 
In  Humphreys  t.  Mattoon,  43  Iowa,  556,  it  Is 
Iield  that,  where  a  guardianship  ceases  by  a 
ward's  arriving  at  full  age,  an  action  lies  In 
favor  of  the  ward;  that  after  the  ward  be- 
comes of  age  he  stands  In  the  relation  of  a 
creditor  to  bis  guardian;  that  his  cause  of  ac- 
tion Is  then  complete;  and  that.  If  be  falls  to 
bring  suit  within  the  time  limited,  bis  claim 
Is  barred.  That  this  action  was  not  or^lnal- 
ly  Intended  as  one  on  the  bond  Is  clear.  It 
was  simply  an  application  for  ftn  accounting 
with  the  guardian,  and  for  an  order  to  pay 
•over  mon^  found  due.  ID  fact,  we  tbink  the 
character  of  the  proceeding  was  not  changed 
by  the  amendment  Nothing  Is  asked  as  to 
the  snrety  on  the  bond,  and,  for  the  purpose 
•of  the  relief  asked,  tbe  law  enjoined  every 
-ol)TlgatioD  on  the  guardian  which  is  claimed 
because  of  the  conditions  of  tbe  bond.  The 
law  fixes  the  duties  of  guardians,  and  then 
requires  them  to  give  a  bond  "with  snrety 
«  •  •  conditioned  for  the  ftilthfnl  discharge 
of  their  duties  •  •  •  according  to  law." 
Code.  1 2246.  Hence,  as  to  tbe  guardian,  the 
law  fixes  tbe  same  duties  as  does  the  bond. 
But  for  the  surety  the  bond  would  be  of  no 
significance,  and  this  added  security  is  what 
the  bond  Is  fiir.  It  1b  a  matter  of  exceeding 
donbt  If  an  action  of  this  kind  could  be'maln- 
ttttned  on  the  bond.  By  Code,  I  2251.  It  is 
provided  tliat  a  ftkilure  to  comply  with  any  or- 
•der  of  the  court  In  relation  to  guardianship 
shall  be  deemed  a  breach  of  the  conditions  of 
tbe  bond.  In  O'Brien  v.  Strang,  42  Iowa, 
G43.  this  section  Is  cited;  and,  while  it  Is 
there  said  that  the  language  does  not  neces- 
sarily preclude  tUe  Idea  of  a  breach  In  some 
other  way.  It  seems  to  be  the  thought  of  the 
court  that,  with  all  the  sections  of  the  law 
considered,  nothing  less  than  a  failure  to  obey 
the  orders  of  a  court  shall  be  deemed  a  breach 
•of  tbe  guardian's  bond.  It  Is  perhaps  best 
that  we  should  not  state  this  as  a  rule  without 
•exceptions,  but  that  It  is  the  general  rule 
must  be  omceded.  because  of  the  language  of 
tbe  law,  and  tbe  adaptation  of  the  rule  to 
practice.  In  Gilbert  v.  Guptill,  34  111.  112. 
a  case  cited  by  appellee.  It  Is  said:  "The  set- 
tlement with  the  court  of  probate  by  the 
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guardian,  made  before  or  after  the  ward  ar- 
rives at  full  age,  fixes  the  amount  of  dam- 
ages to  be  recovered  under  the  bond."  In 
tltat  case  it  seems  to  be  heH  that  a  proceed- 
ing for  an  accounting  with  the  guardian  Is 
not  in  the  nature  of  an  action  to  be  barred. 
But  on  that  branch  of  tbe  case  this  court  has 
taken  the  other  view  In  Humplureys  r.  Mat- 
toon,  Bupra.  and  the  holding  has  auppot-t  on 
authority.  See  State  v.  Willi,  46  Mo.  236; 
Jones  V.  Jones.  91  Ind.  378.  Our  conclusion 
Is  that  this  is  not  an  action  on  the  bond,  but 
one  for  an  accounting  only,  to  determine 
whether  anything  was  due  from  the  guardian 
to  the  ward.  The  proceeding  was  not  Insti- 
tuted for  some  eight  years  after  the  plaintiff 
attained  his  majority  and  this  cause  of  action 
accrued,  and  the  action  is  therefore  barred. 
Reversed. 


STATE  V.  BAUERKBMPER. 
(Supreme  Court  of  Iowa.  Oct.  10.  1895.) 

BedL'CTIOS— PROaECCTRIX  AS  WlTKESS  — LSADINO 
QCBSTIOXB— DlSCBBTION  OP  COURT— PhKBUMP- 

TioN  or  PitEviouB  Chastity— EviDRNca. 

1.  On  trial  for  seduction,  where  It  ia  diffi- 
cult to  induce  the  prosecuting  witness  to  tell 
the  story  of  the  crime.  It  is  not  an  abuee  of  dis- 
cretion for  tbe  court  to  allow  leading  questions 
to  be  put. 

2.  The  presumption  of  tbe  previoua  chastity 
of  prosecutrix  is  not  overcome  by  testimony 
of  defendant  that  he  had  intercourse  with  her 
one  week  before  the  act  of  seduction  testified 
to  by  prosecutrix  occurred,  since  it  ia  immate- 
rial  on  what  date  the  seduction  was  <ionsumniat- 
ed. 

S.  On  trial  for  seduction,  evidence  that  de- 
fendant, after  tearninf?  that  prosecutrix  wan 
pregnant,  offered  to  marry  her,  can  be  consid- 
ered only  so  far  as  it  tends  to  show  that  t,be  in- 
tercourse WRa  obtained  under  promise  of  mar- 
riage, or  by  acts  leading  her  to  believe  that  lie 
would  marry  her  if  she  submitted. 

4.  Tbe  corroboration  required  by  statute 
must  be  not  only  as  to  the  debandiing,  but 
also  as  to  the  seductive  arts. 

Appeal  from  district  court  Pottamttamlc 
county;  A.  B.  Ttaomell,  Judge. 

Tbe  defendant  was  indicted,  tried,  and  con- 
victed of  the  crime  of  having  seduced  one 
Annie  Demitz,  an  unmarried  woman  of  pre- 
vious chaste  character.  Judgment  of  impris- 
onment in  the  penitentiary  at  Ft  Madison  for 
a  period  of  14  months  was  pronounced  against 
the  defendant,  from  which  he  appeals.  Af- 
firmed. 

Mayne  &  Hazelton,  for  appellant.  John  T. 
Stone,  Atty.  Gen.,  and  W.  A.  Mynster,  for 
tbe  State. 

GIVEN,  0.  J.  Appellant's  first  contention 
Is  that  the  court  erred  In  overruling  his  ob- 
jection to  questions  put  by  tbe  state  to  the 
prosecuting  wltnesB,  "as  leading  and  sugges- 
tive." It  Is  clear  from  the  face  of  this  record 
that  In  the  examination  In  chief  of  tbe  pros- 
ecutrix tbe  questions  were  very  generally 
leading  and  su^estlve.  and  the  court  neems 
to  have  so  regarded  them   At  one  time,  ia 
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oTerruHng  the  objection,  tbe  court  said,  "It 
appears  dlfflcnlt  to  Induce  tbe  witness  to  tell 
tlie  story  of  ber  own  accord,  and'  tlila  objec- 
tion Is  oTeimled."  In  another  instance  tbe 
court  said:  "Well,  it  Is  leading;  but  It  ap- 
pears difficult  for  this  witness  to  bring  her- 
self up  to  tbe  point  of  answering.  Objection 
overruled."  We  conclude  from  the  record  be- 
fore us  that  there  was  no  abuse  of  the  dis- 
cretion resting  In  the  court.  In  permitting  tbe 
course  of  examination  pursued  In  this  In- 
stance. 

2.  The  cotirt,  in  instructing  as  to  tbe  ele- 
ments of  tbe  crime  charged  in  the  second 
paragraph  of  tbe  instructions,  omitted  to  state 
that  tbe  prosecutrix  must  have  been  of  pre- 
vious chaste  character.  In  tbe  subsequent 
paragraph  of  the  charge  the  matter  of  chasti- 
ty was  sul>mltted  as  an  Inquiry  for  the  Jury. 
It  was  Instructed  that  cha)>tlty  was  the  gen- 
eral rule,  and  tbe  want  of  It  tbe  exception, 
and  that  the  law  presumes  tbe  woman  to  be 
cliaste  until  the  contrary  is  shown,  and  that, 
in  the  absence  of  evidence  attacking  the  char- 
acter at  the  prosecuting  witness  in  that  re- 
spect, tbe  state  Is  not  called  upon  to  offer 
criilence  In  support  of  ber  character  for  chas- 
tity. This  statement  of  the  law  Is  not  ques- 
tioned, but  It  Is  argued  that,  as  tbe  defendant 
testified  to  having  had  sexual  intercourse 
with  the  prosecntrlx  one  week  prior  to  tbe 
date  testified  to  by  ber,  at  tbe  latter  date  she 
was  not  of  chaste  character.  It  was  imma- 
terial upon  wblcb  date  the  seduction  was  con- 
summated, and  this  statement  of  the  defend- 
ant did  not,  under  tbe  law,  make  It  incumboit 
on  the  state  to  offer  evidence  of  chastity. 

3.  Defendant  contends,  on  authority  of  An- 
dre T.  State.  5  Iowa,  380,  that  the  corrobora- 
tion required  by  our  statute  must  not  only 
Ite  as  to  tbe  detmuchlng,  but  also  as  to  tbe 
use  of  seductive  arts.  We  understand  tbe  in- 
struction complained  of  to  lay  down  this  rule. 
The  court,  after  Instructing  as  to  tbe  statute, 
used  the  following  language:  "In  this  case 
tbe  defendant  cannot  be  convicted  on  the  tes- 
timony of  Annie  Demltz  alone,  but  If  there 
Is  evidence,  other  than  that  of  the  prosecut- 
ing witness,  showing  that  the  defendant  bad 
carnal  knowledge  of  ber,  or  that  such  carnal 
knowledge,  if  same  ts  shown,  was  obtained 
by  means  of  promises  of  marriage,  or  seduc- 
tive arts,  as  before  explained,  such  evidence 
will  be  proper  to  be  considered  by  you  in 
corroboration  of  the  evidence  of  said  Annie 
Demitz."  Taking  the  whole  Instruction  to- 
gether, we  think  the  Jury  must  have  under- 
stood tbe  law  to  be  as  claimed  by  the  ap- 
pellant 

4.  There  was  evidence  tending  to  show  that, 
after  the  defendant  learned  of  tbe  pregnancy 
of  the  prosecutrix,  be  expressed  a  willingness 
to  marry  ber,  and  that  at  the  preliminary 
bearing  before  tbe  Justice  he  produced  a  mar- 
riage license,  and  offered  to  marry  the  pros- 
ecntrlx, and  that  ebe  declined  unless  be  would 
give  bond  that  be  would  continue  to  live  with 

in  good  faith,  for  three  years.  The  court 


Instructed  that  this  evidence  slioakl  only  be 
considered  *^  Car  as  It  may  tend  to  throw 
light  upon  the  question  whether  be  obuined 
carnal  knowledge  of  ber  by  menns  of  prom- 
Ises  of  marriage,  or  by  means  of  words  and 
acts  on  his  part  done  and  spoken  by  him  to 
lead  her  to  believe,  and  which  did  lead  her 
to  believe,  that  If  she  submitted  to  bis  de- 
sires he  would  marry  her."  Amvdlaat  asked 
for  an  Instruction,  which  was  refused,  to  tbe 
effect  that  the  offer  of  marriage  sbonld  be 
con^dered.  In  deciding  whether  or  not  tbe 
consent  of  the  prosecutrix  to  the  Illicit  inter- 
course was  obtained  by  promise  of  marriage. 
It  is  contended  In  argnmoit  that  this  evidence 
was  introduced  by  the  defendant  for  the 
purpose  of  showing,  by  her  refusal  to  marrr. 
that  there  had  beea  no  promise  of  marriage. 
We  think  there  was  no  error  in  refoBing  tbe 
Instruction  asked,  nor  In  giving  that  com- 
plained of. 

5.  Appellant's  remaining  complaint  Is  that 
the  court  erred  In  overruling  bis  motion  for 
a  new  trial  upon  tbe  ground  that  tbe  verdict 
is  not  sustained  by  the  evidence.  It  Is  true 
that  the  testimony  of  the  prosecutrix  is  dis- 
connected, and  somewhat  contradictory,  and 
also  true  that  there  is  not  tbe  usual  corrobora- 
tion as  to  the  use  of  seductive  arts.  Indeed, 
the  only  corroboration  on  this  part  of  the  case 
is  In  the  defendant's  offer  to  marry,  and  bis 
own  admission  of  Illicit  relations.  Our  con- 
clusion, upon  a  careful  reading  of  the  evi- 
dence. Is  that  the  Jury  was  warranted  In 
reaching  tbe  verdict  that  it  did;  and,  as  wo 
find  no  errors  prejudicial  to  the  defendant, 
the  Judgment  of  the  district  court  Is  affirmed. 


STATE  T.  HUTCHISON. 

(Supreme  Court  of  Iowa.   Oct.  10,  1895.) 

CitiMiNAL  Law— Carnal  Abubb  or  Child  — Eri- 
DKNCB— Assault  with  Intskt  to  Rafb— Ikdict- 

HENT  AND  PrOOF— REMARKS  OT  COOITSBL— VbR- 

niCT  Retcrnid  ih  DirutDAHT's  ABsnrca  — 

Errok  Cdkbd. 

t.  On  trial  for  carnal  abuse  of  a  child  un- 
der 13  years  of  age,  where  tbe  defense  claimed 
that  prosecutrix,  on  direct  examination,  had 
simply  rehearsed  a  story  which  her  mother  had 
told  her  to  repeat,  testimony  of  prosecutrix  od 
redirect  exammation,  and  in  response  to  a  qaes- 
tioD  as  to  how  her  mother  knpw  that  defendant 
had  put  hia  hands  on  her  person,  that  she  had 
told  her  mother  about  it.  was  admissible. 

2.  On  trial  for  carnal  abuse  of  a  child  no- 
der  13  years  of  age.  atatements  by  the  child 
as  to  the  identity  of  her  assailant  are  admissi- 
ble. 

3.  Complaints  and  expressions  of  pain  made 
by  the  child  soon  after  the  offense  was  commit- 
ted are  admissible. 

4.  Where  there  is  testimony  that  the  diild 
made  complaint  and  expressions  of  pain  after 
the  commiBsioa  of  the  offense,  testimony  aa  to 
what  part  of 'her  person  she  indicated  was  pain- 
ful  U  admUaible. 

5.  Under  an  indictment  charging  an  as- 
sault with  latent  to  rnpe,  and  also  actual  car- 
nal abuse  of  a  child,  defendant  may  be  convict- 
ed of  assault  and  battery,  or  of  simple  assault 

6.  An  indictment  charging  en  assault  with 
Intent  to  rape  need  not  aHege  that  the  assault 
was  made  feloniously. 
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7.  Where  objectlona  to  remarks  of  the  proe- 
(>cntlDK  attornej'  are  not  made  at  the  time,  the 
ref  usnl  of  the  court  to  grant  a  new  trial  because 
of  such  remarks  will  be  disturbed  only  for  abuse 

of  diocretioD. 

8.  The  jury  may  properly  consider  the  con- 
duct of  defendant  in  court  duriDj;  the  trial. 

9.  £]rror  inrolved  in  allowing  the  jury  to 
return  their  verdict  into  court  in  defendant's 
absence  is  cured  by  the  return  of  the  jury  with 
the  Terdict  to  the  jury  room,  by  order  of  court, 
and  the  sabse^uent  return  and  readinflr  of  the 
verdict  in  defendant's  presence. 

Appeal  from  district  court.  Tama  comity; 
John  B.  Caldwell,  Judge. 

Tbe  defendaut  was  Indicted  for  the  crime 
of  carnally  knowing  and  abusing  a  female 
child  under  tbe  age  of  13  years.  He  was 
convicted  of  an  assault  with  attempt  to  com- 
mit rape,  and  sentenced  to  the  penitentiary 
for  the  term  of  Are  years.  He  appeals.  Af- 
firmed. 

Stnible  &  Stiger,  for  appellant.  Milton 
Remley,  Atty.  Gen.,  B.  C.  Ebersole,  Co.  Atty., 
and  C  B.  Bradshaw,  for  the  State. 

DEEMBR.  J.  The  Indictment  charges  that 
defendant,  on  the  26th  day  of  July.  1893,  In 
and  upon  the  person  of  one  Bdna  Means,  a 
female  child  then  and  there  under  tbe  age 
of  13  years,  to  wit,  6  years,  did  make  an  as- 
sault, with  intent  her.  tbe  said  Means,  to 
carnally  know  and  abuse,  and  her,  the  said 
Edna  Means,  then  and  there  feloniously  and 
carnally  did  know  and  abuse. 

1.  Tbe  prosecuting  witness  was  asked  by 
the  stnte  how  her  mother  knew  that  defend- 
ant put  his  bands  upon  her  person,  at  a  cer- 
tain time  after  tbe  offense  Is  said  to  have 
been  committed.  Tbe  witnesB  answered: 
"Because  I  told  her."  Tbe  question  was 
asked  upon  re-examlnation  of  the  witness, 
and  was  competent  for  two  reasons:  First, 
because  the  matter  was  brought  out  by  de- 
fendant on  the  cross-examination;  and,  sec- 
ond, because  It  was  claimed  by  the  defense 
that  tbe  witness,  who  is  a  little  girl  about  7 
years  old,  was  rehearsing  upon  the  stand  a 
story  which  her  mother  had  told  her  to  re- 
peat 

2.  The  mother  of  the  prosecuting  witness 
was  aoked  about  complaints  made  to  her  by 
tbe  child  of  the  defendant's  conduct,  and,  in 
answer  to  Interrogatories  which  were  ob- 
jected to,  stated  that  "she  complained  of  that 
nasty  bad  man  [speaking  of  defendant],  and 
that  she  complained  of  this  man  putting  bis 
bean  np  against  hers."  Complaint  is  now 
made  of  the  rulings,  l}ecause  tt  Is  Insisted 
that  statements  made  by  the  child  as  to  who 
ber  assailant  was  are  Incompetent.  The 
question  presented  has  recently  undergone 
investigation  In  the  case  of  State  t.  Cook 
(Iowa)  61  N.  W.  185.  and  It  was  there  held, 
ftdlowing  State  v.  Watson,  81  Iowa,  380,  40 
N.  w.  8G8,  and  State  v.  Mltchet..  68  Iowa, 
116,  26  N.  W.  44,  that  questions  and  an- 
swers sfmilar  to  those  appearing  in  thla  case 
were  profter. 


It  is  also  Insisted  that  the  court  was  In  er- 
ror In  allowing  testimony  to  be  given  of  ex- 
pressions of  suflFerlng  and  complaints  of  pain 
made  by  the  prosecutrix  shortly  after  tbe 
crime  is  said  to  have  been  committed.  The 
theory  of  tbe  state  was  that,  while  the  hy- 
men of  tbe  child  bad  not  been  ruptured,  yet 
that  defendant,  by  his  treatment  of  her,  had 
caused  ber  private  parts  to  be  badly  Influm- 
ed  and  Irritated,  to  such  an  extent  as  to 
cause  considerable  pain  and  obstruct  tbe  flow 
of  urine.  Surely,  the  natural  expressions 
and  complaints  made  by  the  child  wltbln  a 
few  hours  after  the  time  the  otTense  is  said 
to  have  been  committed  were  proper  testi- 
mony. Tbe  witness  also  located  tbe  part  of 
the  person  wblcb  the  child  Indicated  watt 
painful.  It  occurs  to  us  that.  If  it  be  ad- 
missible to  show  complaints  and  exclanm- 
tlons  of  pain,  it  Is  competent  to  locate  the 
seat  of  pain  In  the  same  manner. 

A'  witness  was  permitted  to  testify  as  to 
what  the  mother  of  the  prosecutrbt  told  her 
she  had  said  to  one  Stlger,  an  attorney  for 
the  defendant,  about  allowing  him  (Stigeri 
to  send  a  physician  down  to  examine  the  lit- 
tle girl.  This  was  done  upon  reexamination 
of  the  wltn^,  and  related  to  a  conversation 
called  out  on  cross-examination.  There  was 
no  error  In  this. 

A  witness  was  asked  about  the  pi-osecutlng 
witness  having  romped  and  frolicked  with 
other  children  In  the  evening  after  the  crime 
Is.  said  to  bave  been  committed.  The  court 
errtmeously  sustained  an  objection  to  tbe 
question,  but  the  witness  afterwards  fully 
stated  the  Ibcta.  No  prejudice  resulted  fn»u 
this  ruling. 

Other  errors  are  complained  of  in  the  ad- 
mission and  rejectlonof  testimony.  We  have 
considered  them  all,  and  dlacorered  no  pre- 
judicial error. 

8.  The  court  Instructed  that  defendant 
might  be  convicted  at  an  assault  and  bat- 
tery, or  a  simple  assault.  It  is  urged  that 
this  was  an  error,  because  these  crimes  were 
neither  charged  nor  included  in  tbe  one  char* 
ged  in  the  Indictment.  State  t.  McAvoy,  73 
Iowa,  557,  35  N.  W.  630,  Is  relied  upon.  In 
that  case  defendant  was  accused  of  the  crime 
of  an  assault  with  intent  to  rommit  rape- 
No  actual  violence  was  charged.  It  Is  said 
In  the  opinion  that  the  crime  of  assault  and 
battery  is  not  necessarily  Included  In  an  in- 
dictment charging  an  assault  with  intent  to 
commit  rape,  and  that,  as  no  actual  violence 
was  charged.  It  was  error  for  the  court  to  di- 
rect that  defendaut  might  be  found  guilty  of 
an  assault  and  battery.  In  this  cose  the  in- 
dictment not  only  charged  an  assault  with 
intent  to  ravish,  but  also  actual  carnal  knowl- 
edge and  abuse.  Such  a  charge  Includes 
both  assault  and  battery,  and  simple  as- 
sault State  T.  Kyne,  53  N.  W.  420.  86  Iowa. 
616. 

It  is  further  contended  that,  as  the  assault 
la  not  charged  to  bave  been  made  felonious- 
ly, defendaut  could  not  be  convicted  of  a 
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leaser  degree  of  crime  than  rape.  The  use 
of  the  word  "feluolons"  Is  not  essential. 
State  T.  Casford,  76  Iowa.  330,  41  N.  W.  32; 
State  T.  Griffin.  79  Iowa,  508,  44  N.  W.  813; 
Code,  H  4305.  4306.  It  may  be  said  that 
these  cases  are  not  exactly  In  point.  It  Is 
conceded  that  they  do  not  decide  the  exact 
question  here  presented,  but  in  principle  they 
are  so  nearly  allied  as  to  be  decisive  of  the 
c-nRP  upon  this  proposition. 

4.  Oomplalnt  Is  made  of  the  langua^  used 
by  the  county  attorney  In  his  address  to 
the  Jury.  The  renmifes  to  which  exceptions 
nre  taken  were  as  follows:  "Nothing  has  so 
mtliTed  this  community  for  a  long  time  as 
this  outrage  upon  this  little  girl."  "No;  the 
defendant  no  longer  resides  in  Tama  City, 
for  this  outrage  which  he  has  perpetrated 
upon  this  little  girl  has  made  it  unsafe  for 
him  t»  be  <m  the  streets  of  Tama  City."  The 
record  shows  the  following  with  reference 
to  tliese  statements:  "Counsel  tor  defend- 
ant called  the  attention  of  the  court  and 
took  exceptions  thereto  in  writing,  as  fol- 
lows, TiE.:  'We  except  to  the  action  of  the 
cotmty  attorney  in  saying  to  the  jui-y,  "Noth- 
ing has  80  stirred  this  community  for  a  long 
time  aJB  this  outrage  upon  this  little  girl," 
which  paper  was  handed  to  the  judge  by 
roimsci,  but  without  interrupting  or  calling 
the  attention  of  the  county  attorney  In  any 
way.  Thereupon  the  Judge  said  to  counsel 
for  defendant.  'What  do  you  wantT  to 
which  counsel  stated,  'We  are  asking  for 
nothing.'  Aftem*ards,  and  in  the  course  of 
the  opening  argiuuent,  the  said  county  attor- 
ney made  the  further  statement  to  the  Jury: 
*Xo;  said  defendant  no  longer  resides  in  Ta- 
ma City,  for  the  outrage  which  has  been  per- 
petrated upon  this  Uttie  ^rl  lias  made  It  un- 
safe top  him  to  be  rai  the  streets  of  Tama 
(Mty.'  Thereupon  counsel  for  defendant  stat- 
ed to  the  Judge  that  he  desired  to  exc^t  to 
said  remark,  but  the  county  attorney  was  not 
interrupted,  nor  was  his  attention  called  to 
the  matter  In  any  way,  and  no  actlcm  was 
taken  by  the  court  touching  said  remaiks  or 
either  of  them,  either  in  the  court's  Instruc- 
tions to  the  Jury,  or  by  any  sugKcstlona  to 
counsel  or  the  Jury  that  such  remarks  were 
improper,  and  were  not  to  be  coDsidercd  for 
any  puri>ose  In  the  case."  The  langungt;  used 
by  this  court  In  the  case  of  Koss  t.  City  of 
Davenport,  66  Iowa.  530,  24  N.  W.  47,  la  pe- 
culiarly applicable  hero:  "When  counsel  fail- 
ed to  object  and  call  the  attention  of  the 
court  to  the  objectionable  statements  of  coun- 
sel in  the  argument  to  the  jury  at  the  time, 
and  then  ask  the  court  to  grant  a  new  trial 
on  that  ground,  we  think  the  court  la  vested 
with  a  large  discretion;  and,  If  it  refuses  or 
grants  the  new  trial,  we  cannot  and  should 
not  interfere,  unless  it  manifestly  appears 
that  such  discretion  has  been  abused."  See, 
nlao.  (Jeorge  v.  SwnfTord,  75  Iowa,  491,  39  N. 
W.  M>4;  Sunbei^  v.  Babcock,  66  Iowa,  520,  24 
N.  W.  19;  Seekel  v.  Norman.  71  Iowa,  264, 32 
N.  \^•.  3:14;  State  T.  Bensley,  84  Iowa,  S3,  50 


N.  W.  S70;  Shepard  v.  Railroad  Ga,  77  Iowa, 
54.  41  N.  W.  604.  It  appears  to  us  that  de- 
fendant's coonsd  waived  tbelr  oldectlons  to 
the  first  statement.  Aa  to  the  second,  it 
seems  to  be  In  reply  to  some  statemott  made 
I  by  the  other  side,  which  statement  we  do 
not  have.  The  trial  court  was  evidently  of 
the  opinion  tliat  the  statement  was  not  prej- 
udicial, and  In  this  view  we  are  inclined  to 
concur.  Certain  It  is  that  there  Is  no  such 
showing  ot  abuse  of  discretion  as  to  Justify 
us  In  interfering.  We  are  not  to  be  under- 
stood as  .approving  such  statemraits.  What 
we  do  hold  Is  that  the  trial  court  did  not 
abuse  his  discretion  in  refusing  to  set  aside 
the  verdict  on  this  ground.  We  cannot  think 
that  a  conviction  was  brought  about  cht  In- 
fluenced by  thwe  statements.  It  Is  claimed, 
however,  that  the  Jury  rem^bered  these  re- 
marks, and  that  they  were  spoken  and 
discussed  by  the  Jury  in  the  Jury  room,  and 
affidavits  are  presented  to  establish  these 
facts.  The  further  fact  Is  shown  that  de- 
fendant sat  la  front  of  the  prosecuting  wit- 
ness, and  made  faces  at  her  during  the  trial, 
which  was  obrcrred  by  some  of  the  Jurors, 
and  commented  upon  by  theuL  It  la  per- 
missible to  establish  tliat  the  Jnry  consid- 
ered matters  not  Introduced  in  evidence  of 
which  th^  fdalm  to  have  liad  peraonal  knowl- 
edge, for  they  cannot  be  permitted,  by  add- 
ing evidence,  to  make  a  case  different  from 
that  which  they  took  with  them  to  the  Jury 
room.  But  it  la  certainly  proper  for  the  Jury 
to  observe,  note,  and  comment  upon  the  con- 
duct of  a  defendant  in  oiien  court,  during  the 
trial  of  bis  case.  Th^  could  not.  If  they 
would,  shut  their  eyes  to  what  Is  trani^lring 
around  them;  and  It  Is  always  proper  to  con- 
sider the  conduct,  deportment,  and  demeanor 
of  a  witness  while  on  the  stand,  and  of  a  de- 
fendant while  at  the  bar  of  justice.  The  fact 
that  they  remembered  the  statements  of 
counsel,  and  remarked  about  them  In  the 
Jmy  room,  cannot  be  shown  by  affldavit  for 
the  purpose  of  Impeaching  the  verdicL  Thia 
was  an  occurrence  of  the  trial,  and  the  whole 
matter  res(4ves  itself  hack  to  the  question  as 
to  whether  snch  remarks  construed  mlscon* 
duct  on  the  part  of  the  attorney. 

5.  The  Jury  returned  Into  court  with  their 
verdict,  and  the  same  was  duly  anntmnced 
and  recorded,  when  it  woa  discovered  that 
defendant  was  not  [n^sent.  The  court  there- 
upon directed  the  Jury,  which  had  not  left 
the  court  room,  to  return  to  their  Jury  room 
with  their  verdict   Defendant  was  then 

;  brought  into  court,  and  the  Jury  came  Into 
his  presence,  and  the  verdict  was  again  an- 
nounced and  recorded,  and  the  ivory  dis- 
charged. There  was  no  error  In  this.  What- 
ever mistake  there  may  have  bc«i  In  having 
the  verdict  returned  In  the  absence  d  de- 
fendant was  afterwards  cured,  and  no  pos- 
sible prejudice  resulted. 

6.  Lastly,  It  is  Insisted  that  the  verdict  la 
not  sustained  by  the  evidence.  We  have  care- 
fully gone  over  the  entire  record,  and  are 
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fully  satisfied  that  tbere  Is  sufficient  testi- 
mony to  sustain  the  Terdtet  returned.  We 
will  not  attempt  to  set  out  those  portions  of 
It  which  we  believe  to  be  snfilclent.  It  Is 
sufficient  to  soy  that.  If  the  Jury  believed  the 
prosecutrix,  an  unwarranted  and  Indecent  as- 
sault was  made  upon  her  by  the  def^dant, 
who  Induced  her  to  enter  his  room,  and  there 
attempted  to  have  carnal  knowledKe  of  her. 
AVe  discover  no  prejudicial  error,  and  the 
Judgment  Is  affirmed. 

KINKB,  J.,  took  no  part. 


AI^t^N  v.  CHICAGO,  M.  &  ST.  P.  RT.  CO. 
(Supreme  Court  of  Iowa.   Oct.  11.  1895.) 

iNJUHT  TO  RAlkKOAD  EmPLOTE  —  NeOLl<.a<iCB  — 

Srfficiknct  of  Evidence. 
In  an  Qvtioo  against  a  railroad  company 

for  injiirr  from  an  insuSiciputly  blocked  frog, 
while  plaintiff  n-aa  couptinfc  cars,  plaintiff  aloae 
testified  that  the  blocking  was  iosufficient.  Dis- 
iotereiited  witDesses  for  defendant  testified  that, 
at  the  time  of  the  accident,  the  blocking  wuh 
sonnd,  but  that.  10  daya  after  it  occurred,  it 
was  broken.  Weather-stained  pieces  taken 
from  liie  broken  block  10  days  after  tiie  acci- 
dent were  pnt  in  evidence,  showing  that  the 
block  was  an  old  one.  lidd  sufSclent  to  bus- 
tain  a  finding  that  ^e  blocking  was  defective 
at  the  time  of  the  accident 

Appeal  from  district  court,  Dallas  county; 
A.  W.  Wilkinson,  Judge. 

Action  to  recover  for  personal  Injuries. 
Trial  by  Jury.  Verdict  and  Judgment  for 
the  plaintiff.  Defendant  appeals.  Affirmed. 

Bdmnnd  Nichols  and  Wright  &  Baldwin, 
for  appellant  Sbortley  &  Harpel,  for  ap- 
pellee. 

ROTHSOGK.  3.  The  plaintiff  was  em- 
ployed on  the  railroad  of  tlie  defendant  as  a 
brakeman  on  a  freight  train.  On  the  3d  day 
of  September,  1883,  while  engaged  in  the 
perfurmance  of  hia  doUes.  walking  between 
moving  cars,  and  uncoupling  the  same  at  a 
station  named  Jamaica,  the  wheels  of  mie 
of  the  cars  ran  over  his  foot,  and  Injured 
the  same  to  such  an  extent  that  amputation 
became  necessary.  The  alleged  negligence 
of  the  defendant  upon  which  the  right  to 
recover  damages  Is  predicated,  as  set  forth  In 
the  petition,  was  that,  In  making  the  coup- 
ling. It  became  necessary  to  cross  over  a 
frag  connecting  two  tracks,  and  said  frog 
was  Insufficlentlv  blocked,  with  material 
which  was  unsuitable  for  the  purpose;  and 
that  It  was  out  of  repair,  badly  worn,  crack- 
ed, and  broken,  so  that  the  plaintiff  stumbled 
ncalnst  the  end  of  the  blocking,  and  bis 
foot  was  caught  and  fastened  in  the  angle 
of  the  frog;  and  that,  by  reason  of  being 
unable  to  extricate  lUs  foot,  the  same  was  run 
over  and  Injured.  There  are  the  usual  aver- 
ments of  proper  care  on  the  part  ot  plaintiff, 
and  the  cause  was  tried  wholly  npon  the 
oveiinrait  of  negligence  of  the  defendant  In 
falling  to  properly  block  the  frog. 


There  Is  really  no  questlcffl  of  law  In  the 
case,  and  there  Is  but  one  question  of  fact 
necessary  to  be  determined,  and  that  Is  the 
condition  of  the  trog  at  the  time  of  tiie  ac- 
cident. It  la  cotttmdad  with  great  earnest- 
ness In  behalf  of  appellant  that  there  was 
absolutely  no  evidence  In  the  whole  case 
allowing  that  there  was  any  defect  In  the 
fliling  or  blocking  of  the  frog,  and  that  the 
claim  that  the  plalntiff'a  fbot  was  caught 
and  fastened  In  the  frog  la  wholly  without 
the  support  of  any  evidence.  On  the  other 
band.  It  Is  Insisted  by  counsel  for  plaintiff 
tliat  the  evidence  fully  support  the  ver^ 
diet.  There  Is  a  dispute  In  the  abstracts  as 
to  what  the  evidence  was  on  this  question; 
and.  as  the  case  appeared  to  us  to  depend 
upon  the  single  Inquiry  as  to  the  cmdltion 
of  the  frog,  we  practically  discarded  the  ab- 
sti-acts,  and  carefully  read  and  studied  the 
official  report  of  the  testimony,  as  taken  by 
the  shorthand  reporter.  It  appears  there- 
fram  that  the  plaintiff  t^tlfled  positively 
that  ills  fbot  went  down  In  the  angle  of  the 
frog,  and  that  he  waa  unable  to  extricate  It. 
and  that  he  threw  his  body  outside  the  rail, 
and  the  whe^  passed  over  his  foot.  We 
wtU  set  out  a  few  questions  and  answers  as 
found  in  the  transcript  of  plalntUTs  testi- 
mony. They  are  as  follows:  "Question. 
State  when  you  went  Into  pull  the  pin. 
Answer.  After  the  train  had  started  back. 
Question.  How  was  It  going  back?  Answer. 
^'ery  slowly.  Question.  And  what  happen- 
ed to  yon  while  you  were  attempting  or 
while  you  were  pulling  this  pin,  or  at  tiie 
time  yon  pulled  It,  or  after  you  pulled  It? 
Answer.  My  left  foot  stumbled  <m  the  block- 
ing In  the  frog,  and  my  right  foot  caught  In 
the  Mocking  or  In  the  frog,  and  the  wheel 
passed  over  it,  and  bruised  It  oo  that  It  had 
to  be  taken  off.  Question.  State  whether 
you  eouid  get— was  able  to  get— your  foot 
out  of  the  frog  at  that  time  before  the  wheel 
was  on  It.  Answer.  I  couldn't.  Question. 
What  part  of  your  foot  was  fastened  In  the 
frog?  Answer.  My  toe,  I  think.  Question. 
Could  you  state  whether  there  was  any  fin- 
ing between  In  the  frog  where  your  foot 
went  In  or  not?  Answer.  Kot  that  I  could 
feel.  It  seemed  to  go  right  down  with  mo. 
and  I  got  cnugbt."  This  testimony  was  sub- 
stantially repeated  several  times  during  the 
examination  of  the  plaintiff  aa  a  witness. 

Now,  It  Is  to  be  conceded  that  no  other 
witness  stated  that  there  was  such  a  defoi-t 
in  the  blocking  at  the  time  of  the  Injury  as 
would  allow  the  foot  of  any  one  passing  over 
It  to  be  caught  and  held  fast.  No  other  wit- 
ness was  examined  who  claimed  to  hare 
discovered  such  a  defect  before  the  accident. 
On  the  contrary,  the  defeadant  called  and 
examined  some  eight  or  ten  witnesses  who 
te^^tlfled  that  there  was  no  defect  what- 
ever at  the  time  or  for  stmie  days  after  tlie 
Injnry  was  received.  Most  of  the  witnesses 
went  to  tlie  place  for  the  purpose  of  as- 
certaining that  fact,  and  experimented  with 
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tb^r  feet,  antl  testified  tbat  tbcy  found  It 
Impossible  to  fast^  the  foot  In  tbe  frog. 
There  is  no  questitm  that  tlie  point  of  tbe 
bloclt  In  tbe  angle  was  out  of  repair  some 
eight  or  ten  days  after  the  Injury.  It  was 
broken  down  at  tbe  point,  so  that  one  pass- 
ing over  it  might  fastra  tbe  foot  in  it  Now, 
it  cannot  be  said  that,  although  the  testi- 
mony of  tbe  witnesses  are  as  eiglit  or  ten  to 
one,  on  this  vital  question  in  tbe  case,  there 
is  no  conflict  in  the  evidence.  But  as  we 
read  this  evidence  by  question  and  answer, 
if  this  were  all,  we  would  ponder  long  be- 
fore we  would  be  able  to  bring  our  minds 
to  sanction  such  a  verdict  Several  of  the 
witnesses  who  testified  tliat  there  was  no 
break  In  the  blocking  were  wholly  disinter- 
ested, being  neither  employes  nor  in  any 
way  connected  with  the  service  of  the  de- 
fendant. But  a  number  of  witnesses  tes- 
tified lu  behalf  of  tbe  plaintiff  that  tbe  break 
which  was  found  in  the  blocking  had  the 
appearance  of  having  l>een  done  quite  a 
while  before  the  time  of  the  Injury,  and 
pieces  of  the  broken  wood  were  kept  and 
exhibited  to  the  Jury  to  corroborate  that 
theory.  We  are  unable  to  detarmine  what 
force  tbat  evidence  should  have  In  deter^ 
mining  the  qu^tion  as  to  whether  the  break 
was  made  licfore  or  after  the  accident.  It 
Is  contended  that  the  weather-worn  appear- 
ance of  the  block  when  it  was  broken,  and 
of  the  pieces  broken  from  it,  being  worn, 
discolored,  and  decayed,  corroborated  tbe 
Judgment  of  the  plaintiff's  witnesses  that 
the  block  had  t>een  broken  from  a  time  prior 
to  the  day  ];^ntlfl  received  bis  injuries. 
Tbe  appearance  of  these  pieces  of  the  block, 
taken  In  connecUon  with  the  testimony  of 
the  witnesses  as  to  their  condition  soon 
after  the  accident,  we  think,  must  have  In*^ 
duced  the  district  conrt  to  overrule  a  motion 
for  a  new  trial.  Other  questions  are  dia- 
cnased  by  counsel,  which  we  do  not  think 
demand  special  consideration.  The  Judg- 
ment of  the  district  court  is  affirmed. 


JOHN  V.  FAHWELL  CO.  T.  STICK  et  al. 
(STATE  BANK  BLDG.  CO.  et  al.. 
Interveners). 

(Supreme  Conrt  of  Iowa.  Oct.  11,  1895.) 
Supplemental  opinion.  For  original  opinion, 
sea  61  N.  W.  C>05. 

GRANGER,  J.  In  a  petition  for  a  reheaiv 
Ing,  our  attention  Is  called  to  a  statement  in 
the  opinion,  as  follows:  "The  case,  in  this 
particular,  has  been  treated  in  argument  as 
governed  by  the  rules  for  marfiballng  assets, 
and,  BO  treated,  the  result  must  be  the  same." 
Counsel,  on  tbe  application  for  a  rehearing, 
are  in  contention  as  to  the  rule  and  its  ap- 
plication. It  will  be  seen  thiit  our  disposi- 
tion of  the  case  is  on  other  grounds  as  to  the 
State  Bank  Building  ComiKiny  and  M.  A.  & 


L.  J.  Stick,  who  are  tbe  only  parties  contend- 
ing as  to  this  particular  question.  With  our 
conclusion  that,  because  of  the  acts  of  'he 
State  Bonk  Building  Company.  Its  lien  on  tbe 
goods  purchased  by  M.  A.  &  L.  J.  Stick  was 
lost,  tbe  statement  In  tbe  opinion  as  to  thp 
application  of  tbe  mle  for  marshaling  asset^i 
is  likely  inaccurate;  and  as  it  is  but  inci- 
dental, and  not  Important  to  the  controlling 
thought  of  the  opinion.  It  sbonld  be  dlsrcganl- 
ed.  The  petition  for  a  r^earlng  la  ma- 
ruled. 


STATE  T.  CB088. 
(Supreme  Court  of  fowa.  Oct  tl«  1895.) 

LaBCBKT  —  INSTRUCTIOH    AS    TO    PoSSBSSlOX  Of 

Stolbn-  Fkopbbtt— Hiscondcct  or 
JcRr— Appeai.— BsviKw. 

1.  Where  defendant  explained  his  possos- 
sion  of  stolen  hogs  by  stating  that  he  was  as- 
sisting  another  to  self  them,  not  knowing  them 
to  have  been  stolen,  his  defense  was  sufficient' 
ly  covered  by  an  instruction  that  "if  dcfendaiu 
assisted  in  driving  the  hoRa  to  town,  and  di!<- 
poslng  of  them,  not  knowing  the  same  to  have 
been  atoleo,  then  be  would  not  be  guilty  of  lar 
ceny." 

2.  Thoagh  a  paper  parportlne  to  contain  the 
minutes  of  tb&  testimony  given  by  witnesses  in 
the  grand  jury  hns  no  formal  caption  or  fiUn): 
mark,  but  is  certified  by  the  clerk  to  be  a  part 
of  the  files  in  the  case,  and  contains  perfora- 
tions indicating  that  It  was  on;;inaIly  attache<l 
to  the  indictment  It  Is  sufficient  to  admit  tbe 
testimony  of  said  witjiessea  oa  tbe  trlaL 

3.  The  fact  that  in  deliberating  on  their 
verdict  on  a  trial  for  larceny,  some  of  the  jn- 
rora  stated  that  defcndnnt  had  committed  lar- 
ceny before,  ti  not  ground  for  a  new  trial, 
where  it  was  not  shown  that  said  statemeatt- 
had  any  inflaeace  on  the  verdict 

4.  After  judgment  of  conviction  has  been 
affirmed  on  appeal,  the  supreme  court  cannot  re- 
verse an  order  denying  a  motion,  made  after 
conviction,  to  appoint  an  attomej  for  defend- 
ant to  prosecute  an  appeal 

Appeal  from  dlatrict  conrt,  Pottawattamlp 
county;  W.  S.  Lewia,  Jndgei 

The  defendant  was  convicted  of  the  crime 
of  larceny,  and  adjudged  to  be  imprisoned 
In  tbe  atate  penitentiary  at  Ft  Ifadlaon  tor 
tbe  term  of  two  years.  Fdnu  tbat  Judgrooit 
be  appeals.  Affirmed. 

L.  P.  Genung  and  Benjamin  &  Preston,  for 
appellant    Milton  Remley,  Atty.  G«i^  for 

the  State. 

ROBINSON,  J.  On  the  24tb  day  of  July. 
1803,  five  bogs  owned  by  A.  E.  Patrick  were 
stolen  from  a  feed  lot  on  his  farm,  four  miles 
southeast  of  the  town  of  Oakland,  in  Potta- 
wattamie county.  Tlie  fact  tbat  they  werp 
stolen  is  not  denied.  Between  4  and  5  o'clock 
of  tbe  next  morning  the  defendant  and  a 
young  man  named  Emericfc  were  seen  driv- 
ing four  of  tbe  hogs  in  tbe  east  part  of  Oak- 
laud,  towards  tbe  stock  yarda.  Three  were 
driven  to  the  yards,  but  one  became  ex- 
hausted, and  stopped,  before  reaching  tbem 
The  defendant  spent  some  time  In  caring  for 
that  hog,  and  in  trying  to  find  a  purchaser, 
and  talked  to  different  persons  in  regard  to 
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tlie  hogs.  The  Btatement  that  be  made  was 
that  he  was  driTing  them  from  bis  mother's 
farm,  which  was  southeast  of  that  of  Pat- 
rick. Emerlck  said  little,  If  anytblDg.  In  re- 
Kard  to  them.  It  appears  that  the  defendant 
was  tried  twice  In  the  district  court.  During 
the  second  trial  he  testified  in  his  own  be- 
half, denying  that  he  was  in  any  manner 
reaponslble  for  the  taking  of  the  bogs.  He 
admitted  that  be  had  helped  to  drive  them  a 
part  of  the  distance  to  Oakland,  but  states 
that  he  did  not  know  they  bad  been  stolen. 
He  does  not  deny  that,  while  he  was  helping 
to  drire  the  hogs  to  the  stock  yards,  he  rep- 
resented that  they  were  being  driven  from 
fala  mother's  farm,  and  that  he  was  the  most 
active  In  trying  to  sell  them.  He  explains 
his  connection  with  the  afTah:  by  stating  that 
on  Sunday,  the  day  before  the  hogs  were 
Htolen,  Emerlck,  who  was  his  cousin,  told 
him  that  he  had  tliat  day  won  five  hogs  from 
Patrick,  in  a  game  of  poker,  and  that  Pat- 
rick did  not  wish  It  known  that  he  had  lost 
the  hogs  In  that  manner,  and  desired  Emer^ 
Ick  to  take  them  away  early  the  next  morn- 
ing; that  Emerlck  asked  him  to  meet  him 
the  next  morning,  at  daylight.  In  the  road 
near  Bird's  place,  about  two  miles  from  Oak- 
land; that  he  did  so,  and  found  Emerlck  with 
four  bogs,  which  he  helped  drive  to  town, 
and  which  Emei-ick  said  he  bad  won  from 
Patrick;  that  Emerlck  said  he  was  not  very 
well  acquainted,  and  asked  the  defendant  to 
state  that  the  .hogs  belonged  to  his  mother, 
and  that  what  he  said  and  did  was  in  couse- 
queoce  of  these  requests  of  Emerlck;  that 
he  beliered  the  statements  made  by  Emerlck 
to  be  true,  and  that  he  was  rightfully  In  pos- 
Kession  of  the  bogs. 

1.  The  appellant  complains  that  the  district 
court  failed  to  Instruct  the  Jury  respecting  bis 
i-lalm  in  regard  to  bis  connection  with  the* 
theft  of  the  bogs,  and  the  evidence  In  support 
of  it  The  court  charged  the  Jury  that  "if 
the  defendant  assisted  In  driving  the  bogs  to 
town  and  disposing  of  tbem,  not  knowing  the 
same  to  have  been  stolen,  then  lae  would  not 
be  guilty  of  larceny."  This  necessarily  di- 
rected the  attention  of  the  Jury  to  the  de- 
fense upon  which  the  defendant  relied,  and 
tho  effect  which  bis  testlmouy,  if  true,  should 
have;  for  that  was  designed  to  show  that 
what  be  did  was  without  knowledge  that  the 
bogs  bad  been  stolen,  not  tliat  his  acts,  If 
performed  with  guilty  knowledge  and  Intent, 
were  not  sufficient  to  warrant  his  conviction. 
There  was  no  material  conflict  in  the  evi- 
dence In  regard  to  what  be  bad  actually  done. 
Therefore  the  charge  given  was  sufficient, 
especially  as  no  further  Instruction  was  ask- 
ed by  the  defendant.  It  was  not  necessary 
for  the  court  to  refer  In  Its  charge  to  the  tes- 
timony upon  which  the  claims  of  the  defend- 
ant rested,  although  It  would  have  been 
proper  for  it  to  have  done  so. 

2.  The  appellant  contends  that  the  court 
erred  In  permitting  the  state  to  call  and  ex- 
amine as  witnesses  T.  J.  Itoy  and  J.  M.  Wil- 


liams. Their  names  were  Indorsed  on  the 
Indictment,  and  they  were  examined  by  the 
grand  Jury;  but  It  Is  said  that  no  minutes 
of  their  testimony  before  that  body  were  at- 
tached to  the  Indictment,  or  filed  In  the  office 
of  the  clerk,  and  no  notice  of  the  Intention 
of  the  state  to  examine  the  witnesses  was 
given.  The  appellant  has  caused  to  be  cer- 
tified to  this  court,  for  Inspection,  the  Indict- 
ment returned  by  the  grand  Jury,  and  a  paper 
purporting  to  contain  minutes  of  the  testi- 
mony of  all  the  witnesses  examined  by  the 
grand  Jury  whose  names  appear  on  the  In- 
dictment, including  the  two  In  question. 
That  paper  has  no  formal  caption,  or  sepa- 
rate filing  mark;  but  the  certificate  of  the 
clerk  shows  that  It  is  a  part  of  the  files  In 
the  case,  and  Justifies  the  conclusion  tliat  It 
was  returned  with  the  indictment  by  the 
grand  Jury.  The  indictment  and  the  paper 
containing  the  minutes  have  perforations 
which  Indicate  that  at  one  time  they  may 
have  been  fastened  together  by  an  ordinary 
paper  fastener.  It  Is  quite  possible  that  this 
was  their  condition  when  returned  by  the 
grand  Jury,  and  that  they  were  separated 
on  the  first  trial  of  the  case.  In  fact,  the 
transciipt  shows  tliat  the  attorney  for  the 
state  claimed  tliat  this  was  true  when  ob- 
jection was  made  to  the  testimony  of  one  of 
the  witnesses  in  question  and  overruled.  The 
Indictment  is  marked  "Filed."  It  Is  not  nec- 
essary that  the  minutes  of  the  evidence  of 
the  witnesses  examined  t>efore  the  grand  Jury 
be  attached  to  the  Indictment,  but  only  that 
they  be  presented  with  it,  and  filed  by  the 
clerk.  Code,  §f  4203,  4421;  State  v.  Postle- 
wait,  14  Iowa,  447;  State  v.  Hamilton,  42 
Iowa,  655;  State  v.  Brlggs,  68  Iowa,  420,  27 
N.  W.  358;  State  v.  Craig,  78  Iowa,  638,  43 
N.  W.  4C2.  The  evidence  to  which  we  have 
referred  Justifies  the  conclusion  that  the  min- 
utes were  returned  with  the  Indictment,  and 
deposited  In  the  office  of  the  clerk,  as  a  part 
of  the  record  In  tlie  case.  If  they  were  at- 
tached to  the  Indictment,  it  Is  probable  that 
the  filing  mark  on  the  latter  was  designed 
to  apply  to  all.  But,  if  this  were  not  so,  the 
delivery  of  the  minutes  to  the  clerk  for  the 
purpose  of  having  them  kept  as  a  part  of  the 
record  Is  a  suffident  filing  to  comply  with 
the  statute.  State  t.  Gralg*  supra,  and  cases 
therein  cited. 

3.  One  of  the  grounds  of  the  motion  for  a 
new  trial  was  alleged  misconduct  on  the  part 
of  the  Jury.  In  support  of  that  grotmd,  one 
of  the  Jury  testified  that  while  they  were  de- 
liberating upon  the  verdict,  and  before  it  was 
agreed  to,  some  of  the  Jurors  stated  "that  the 
defendant  bad  been  concerned  In  some  kind 
of  a  transaction  before;  that  be  had  taken 
twelve  hogs  from  his  uncle."  The  circum- 
stances under  which  the  statements  were 
made,  and  the  number  of  Jurors  who  beard 
them,  are  not  shown.  No  claim  was  made 
by  the  Juror  that  the  statements  were  be- 
lieved, nor  that  they  had  any  Influence  in  the 
finding  of  the  verdict,  and  we  cannot  pre- 
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snme  that  they  were  prejudicial.  State  t. 
Woodson,  41  Iowa,  426.  The  evidence  aat- 
Isflea  us  that  the  defendant  Is  sallty  of  the 
offense  of  which  he  was  conrlcted,  and  we 
are  of  the  oiAnion  that  the  alleged  mlscon* 
duct  of  the  Jury  furnlshea  no  sufficient 
erround  for  a  new  trial. 

4.  A  few  weeks  after  the  judgment  was 
roLdered  by  the  district  court  the  defendant 
applied  to  the  court  for  an  order  for  the  ap- 
pointment of  an  attorney  to  prosecute  an  ap- 
peal. The  application  was  supported  by  affi- 
davits which  showed  that  the  defendant  was 
without  property,  and  without  means  to  em- 
ploy counsel  to  prmecute  the  appeal,  and  that, 
In  the  opinion  of  one  of  his  attorneys,  the 
record  of  the  case  showed  reversible  error. 
The  application  waa  denied.  A  notice  of  ap- 
peal from  that  order,  as  well  aa  ttom  the 
judgment,  was  duly  served.  The  appellant 
contends  that  the  court  erred  in  refusing  to 
make  the  order  in  question,  and.  If  it  did 
not.  asks  that  his  attorneys  be  appointed, 
and  that  their  compensation  be  fixed  by  this 
court  No  action  which  could  now  be  taken 
would  affect  the  judgment  rendered  by  the 
district  court  The  legality  of  that  judgment 
was  not  in  any  manner  affected  by  the  ac- 
tion of  the  court  In  refusing  to  appoint  an 
attorney  for  the  defendant  ftud  we  have 
found  that  the  Judgment  was  authorized  and 
Is  right.  The  case  Is  at  an  end,  ant^  the  only 
effect  of  an  order  by  this  court  would  be  to 
enable  the  defendant  or  hla  attorney  to  ob- 
tain compensation  for  services  which  have 
already  been  rendered.  The  purpose  of  the 
statute,  in  permitting  the  appointment  of  an 
attorney  for  the  defendant  In  a  criminal  case, 
is  to  enable  him  to  have  the  assistance  of  an 
attorney  in  making  his  defense,  to  prevent  a 
failure  of  Justice.  If  the  defense  has  al- 
ready been  made,  there  la  nether  reason  nor ' 
authority  for  the  appointment.  We  may 
properly  add  that  in  this  case  we  do  not 
find  that  If  the  district  court  had  the  power 
to  make  the  appointment  in  question  at  the 
time  It  was  asked,  there  waa -cay  abuse  of 
Its  discretion  in  refuting  to  mo.  It  Is  evl< 
dent  that  action  by  the  court  Was  not  neces- 
sary to  enable  the  defendant  t«>-pr08ecute  his 
appeal.  The  Judgment  and  order  of  the  dis- 
trict court  are  affirmed. 


NATIONAL  HORSEMMrOETINQ  CO.  v. 
NOVAK  et  al. 
(Supreme  Court  of  Iowa.   Oct.  11,  1893.) 

AOTiox  roK  Pkicb— EviDKN-CE— Bkuch  or  Wab- 
UANTY — Damages— General,  and  Special  Vbk- 
DicT— Retiew  on  Appeal—Habmlms  Errob. 

1.  Id  an  Hction  for  the  price  of  a  stallion, 
the  defense  being  breach  of  warranty,  evidence 
as  to  money  paid  defendant  under  an  arrange- 
ment by  which  C  waa  to  stand  the  animal  for 
defendnnt  is  incomoetent. 

2.  Error  in  excluding  evidence  Is  harmleaa 
where  it  is  subsequently  admitted. 

8.  Though  defendant  did  not  actually  pay 
out  any  money  for  the  standing  and  keeping  of 


a  Btanion  purchased  by  him  of  plaintiff,  eqm- 
ses  of  anch  keeping  and  standing  ore  tecovo^ 
able  as  damages  for  the  breach  of  warmnly  of 
the  animal  as  a  foal  getter,  it  appearing  that 
defendant,  after  parchaalng  the  horse,  entered 
into  a  contract  with  the  owner  of  ■nothcr 
stallion,  by  which  O.  was  to  staiul  both  honei, 
out  of  their  earnings  pay  their  expenses,  diriae 
the  profits,  and  that  through  the  eaminn  of 
G.  s  norse  profits  were  made. 

4.  Where  no  verdict  as  to  general  dam- 
ages for  breach  of  warranty  is  returned,  error 
ia  instructions  as  to  auch  damages  is  withoat 
prejudice. 

5.  Krror  cannot  be  assigned  oo  die  action 
of  the  trial  court  to  receiving  a  special  verdict 
and  not  requiring  a  general  verdict,  in  the  ab- 
sence of  an  exception  taken  at  the  time  of  le- 
ceiving  the  spedai  verdict 

6.  In  an  action  for  breach  of  warranty,  it  Is 
error  for  the  court  to  enter  judgment  for  general 
damages,  in  the  absence  of  a  finding  by  the 
jury  of  the  amount  of  auch  damages. 

Appeal  from  district  court  Johnson  county: 
S.  H.  FalraU,  Judge. 

Action  for  judgment  on  a  promissory  note. 
Defense,  failure  of  consideration.  Counter- 
claim for  damages.  Jury  trial.  Verdict  and 
judgment  for  defendants.  Plaintiff  appeals. 
Berersed. 

Milton  Bemley,  for  a{q;iellaiit  Ewing  t 
Bailey,  for  appellees. 

KINNB,  J.  1.  This  la  an  action  upon  the 
first  ot  a  series  of  three  promissory  notes,  for 
$200  each,  which  were  given  for  the  purchase 
price  of  a  stallion,  called  "Harvester."  The 
defense  Is  a  denial  that  anything  is  due;  also 
a  counterclaim  for  a  breach  of  warranty  of 
the  horse  In  the  sum  of  $5&0.  and  the  further 
Bum  of  $430  special  damages  for  money  ex- 
pended In  advertising  and  In  the  care  and 
feed  of  said  horse.  The  jury,  in  answer  to 
certain  special  Interrogatories,  found  that 
plaintiff  warranted  the  horse  to  be  a  sure  foal 
getter  and  a  good  breeding  horse;  that  he 
was  not  such;  that  the  note  sued  upon  and 
the  two  others  for  a  like  amount  were  given 
for  the  purchase  price  of  the  horse;  that  de- 
fendant has  sustained  $150  si>ecinl  damage^i. 
The  jury  did  not  retnm  a  Reneral  verdict. 
On  June  13, 1893,  the  defendants*  motion  for 
Judgment  for  general  damages  for  $550,  and 
to  aet  aside  the  amonnt  specially  found  by 
the  jury,  and  for  a  Judgment  for  $230  apedal 
damages,  was  overruled,  and  the  court  en- 
tered a  Judgment  upon  said  special  verdict  as 
found  by  the  Jury.  Afterwards,  and  on  De- 
cember 14,  1£93,  the  court— on  motion  of  de- 
fendants to  correct  the  calendar  entry,  to 
show  that  under  the  Instructions  of  the  couit 
the  defendants  were  entitled  to  a  verdict  for 
$550  under  the  special  findings,  with  Interest 
thereon,  and  for  a  judgment  for  $100  spedal 
damages,  with  Interest  thereon,  and  on  a 
showing  that  the  former  motion,  so  far  as 
rendering  Judgment  for  S5G0  general  dam- 
ages, had  lu  fact  been  sustained,  but  by  a 
clerical  error  was  entered  as  overroled-did 
sustain  the  motion,  and  rendered  a  Judgmeu. 
against  the  plaintiff  for  $679.18  and  costs. 
2.  Witness  Casey  waa  asked  whether,  under 
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tlie  aimnKemiDt  by  which  he  took  "Harvest- 
er.'* defendants  pnld  him  any  money.  An  ob- 
jection to  the  qiiestion  was  snetalned,  aa  In- 
<*ompetent  and  Immaterial.  The  niUnR  was 
pi-oper;  and,  even  If  error,  it  wai  without  prej- 
udice, as  later  on  In  the  examinatlOD  the  cuii- 
tract  under  which  Casey  stood  the  horse,  and 
nil  of  the  facts  Inquired  about,  were  fully  dis- 
closed. 

3.  Plftlntiff  complains  of  the  action  of  the 
coart  In  ovevruling  his  motion  to  take  from 
the  consideration  of  the  Jury  the  question  of 
special  damages;  also  of  the  acts  of  the  coart 
in  refusing  to  give  an  instructton  asked  to  the 
effect  that  defendants  had  suffered  no  loss  in 
the  care  and  keeping  of  the  horse;  that  they 
should  not  consider  that  question,  but  return 
a  verdict  In  favor  of  plaintiff  upon  that  issue. 
IMnintlff  also  assigns  as  error  the  giving  of 
the  tenth  and  eleventh  instructions  by  the 
court.    These  Instructions  were  to  the  effect 
that  defendants  might  recover  for  expenses 
that  they  were  put  to  in  advertising,  taking 
care  of,  standing,  and  feeding  said  horse,  in 
case  the  Jury  found  that  there  had  been  a 
breach  of  the  warranty,  and  that  "It  is  luima- 
tertal  whether  said  F.  H.  Novak  actually  paid 
such  alleged  expenses,  or  how  he  settled 
them;   and  the  fact  that  the  settlement  of 
(inch  expenses,  !f  any,  were  connected  with 
the  proceeds  of  the  service  of  anotlier  horse 
in  connection  with  the  witness  Casey  does  not 
affect  defendant  P.  H.  Novak's  right  to  recov- 
er for  such  alleged  expeuses."    All  of  these 
asEignmeots  of  error  raise  the  same  question. 
After  Novak  purchased  the  horse,  be  entered 
into  a  contract  with  one  Casey,  tbe  owner  of 
another  horse,  whereby  Casey  was  to  stand 
both  the  horses,  and  out  of  the  earnings  of 
them  to  pay  the  expenses,  and  the  profits 
were  to  be  divided  between  him  and  Novak. 
Under  this  arrangement,  Casey  paid  Novak 
from  $35  to  $46,  for  tbe  year  18i)0,  and  about 
the  same  amounts  for  the  year  1801.  Appel- 
lant therefore  CMitends  that  Novak  paid  out 
nothing,  and  hence  Is  not  entitled  to  recover 
special  damages.    Under  the  an-angement  be- 
tween Casey  and  Novak,  the  (brmer  retained 
$185  for  the  keeping  of  each  horse.    In  ISiiO 
lK>th  horses  earned  about  $450,  of  which  sum 
Har^-eeter  earned  only         and  the  other 
horse  $3Ce.    It  Is  apparent,  then,  that  a  share 
of  this  $3G0  was  required  to  pay  the  expenses 
of  standing;  and  keeping  Harvester,  who  failed 
to  get  foals  enough  to  pay  tbe  expenses  of  bis 
standing  and  keeping.   This  share  so  used 
was  the  money  of  Novak,  and  was  required 
to  make  good  Novak's  share  of  tbe  expenses 
Attending  the  keeping  of  Harvester,  whose 
earnings  were  Insnffldent  for  that  purpose. 
Suppose  Casey  had  taken  tbe  horse  Harvester 
to  stand,  and  was  to  receive  $183  per  season 
for  his  services  and  the  expenses  of  keephog 
him,  and  tbe  horse  only  earned  $84  of  satd 
mm.    In  such  a  case  there  would  be  no  doubt 
that  Novak  would  bave  to  pay  the  other  (101, 
and  If  there  was  a  breach  of  the  warranty  he 
okli^t  recover  the  sum  so  paid  of  plaintiff. 


We  discover  no  difference  In  principle  be- 
tween the  supposed  case  and  that  before  us. 
In  either  case  Novak  would  he  the  loner,  la 
one  case  be  might  pay  the  difference  over  In. 
cash,  while  In  tbe  other  a  sum  which  was- 
earned  by  the  other  horse,  and  which  other- 
wise would  be  Novak's,  was  applied  in  iiay- 
ment  of  that  part  of  the  expense  of  standing- 
and  keeping  Harvester  which  his  own  earn- 
ings failed  to  meet.  The  rulings  were  proper, 
and  tbe  Instructions  given  by  tbe  court  were 
In  tMs  respect  correct 

4.  It  is  In8l8ted*that  the  Instructions  touch- 
ing what  win  constitute  a  warranty  were  de- 
fective, In  that  the  court  failed  to  make  » 
proper  distinction  between  words  of  com- 
mendation and  a  warranty.  Certain  other 
clauses  of  the  instructions  are  complaine<l  of. 
Keadlng  the  entire  Instructions  relating  to 
this  matter,  we  think  they  fully  and  fairly, 
presented  the  law  as  to  what  is  necessary  in 
order  to  constitute  a  wan-anty.  Though  the 
wording  Is  somewhat  different,  yet  In  legal 
effect  the  Instructions  given  closely  follow 
those  held  good  In  Carter  v.  Abbott.  ^3  Iowa. 
180;  and  tbe  same  rale  was  recognized  and 
applied  In  Flgge  v.  Hill,  GI  Iowa.  4;{0,  16 
N.  W.  330.  The  objections  to  the  Instruc- 
tions In  this  respect  are  without  merit,  and 
need  no  further  consideration. 

5.  Error  Is  assigned  upon  the  giving  of 
the  iustruftlona  relating  to  damages.  The 
matter  complained  of  in  these  Icstructlons  is 
—First  That  the  court  told  the  Juvy  that  as 
there  was  "no  dispute  In  the  evidence  that 
there  was  a  difference  of  1500  between  tbe 
actual  value  of  said  horse  at  the  time  of  satd 
sale  and  what  his  value  would  have  been  If 
be  had  been  as  warranted,  you  should  find  as 
general  damages  for  defendants  the  amount 
of  such  difference,  to  wit,  $500,  with  Interest 
thereon  at  the  rate  of  six  per  cent,  per  an- 
num from  the  date  of  such  sale;  provided 
that  you  first  lind  that  there  was  a  contract 
of  warranty  and  breach  of  such  contract,  as 
alleged  by  defendants."  Second.  That  Itt 
said  instructions  (he  court  did  not  direct  the 
Jury  to  deiluct  tbe  amount  due  plaintiff  on 
the  note.  We  need  not  determine  as  to 
whether,  in  the  respects  pointed  out,  there- 
was  error.  If  so,  it  was  without  prejudice,  as 
the  Jury  disregarded  tbe  Instructions  as  ta 
general  damages,  and  returned  no  general 
verdict.— only  special  findings. 

6.  ISrror  Is  assigned  upon  the  ^vlng  of 
special  Interrogatories  by  the  court  on  Its  own 
motion.  We  discover  no  reason  tot  com- 
plaint While  some  of  tbe  luterroKatorles 
might  have  been  worded  so  as  to  obviate 
plaintiff's  objection  to  their  form,  still  tb^ 
cannot  be  said  to  be  prejudicial. 

T.  It  is  urged  that  the  court  erred  In  not 
requiring  a  general  verdict  and  In  receiving 
the  special  verdicts.  The  Jury  was  directed 
to  return  a  general,  as  well  as  a  special,  ver- 
dict Section  2806  of  the  Code  prorides  that 
"In  all  actions  the  jury,  in  their  discretion, 
mi^  render  a  general  or  apecini  verdict"  It 
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li  said  In  Schulta  t.  Cremer,  59  Iowa,  183,  13 
N.  W.  59:  "The  rendition  of  a  special  verdict 
witliont  a  general  verdict  is  left  solely  to  tbe 
discretion  of  the  Jury.  The  design  doubtless 
was  to  provide  for  a  case  where  the  joiy, 
after  having  determined  the  controlling  facts 
in  the  caae,  do  not  feel  fully  assured  as  to  tbe 
general  conclusion  which  under  the  law 
should  be  drawn  from  the  facts.  But  It  ap- 
pears to  UB  that  every  party  has  the  right  to 
a  general  verdict  If  he  demands  It  and  the 
Jury  sees  fit  to  render  It"  In  Heffner  v. 
Brownell.  78  Iowa,  648;  43  N.  W.  468.  it  Is 
said,  "The  authority  for  rendering  a  special 
verdict  under  section  3806  of  the  Code  is  left 
solely  In  the  dlscreticm  of  the  Jury."  If  In 
this  case,  when  the  Jury  returned  into  court 
with  their  special  flndtngs,  plaintiff  had  ask- 
ed that  they  be  re4}ulred  to  find  and  return  a 
jteneral  rerdict.  It  may  be  that  It  would  have 
been  the  duty  of  the  court  to  have  ag^  di- 
rected the  Jury  to  return  such  a  verdict  No 
such  case  Is  here  presented,  and  we  are  not 
called  upon  to  decide  that  question.  It  being 
a  matter  within  the  discretion  of  tbe  Jury  to 
return  a  special  verdict  or  flndtngs  only,  It 
cannot  said  that  the  court  was  In  error  In 
receiving  such  special  findings  In  the  absence 
of  a  general  verdict,  which  be  had  Instructed 
them  to  flndr-and  especially  so  when  no  ex- 
ception was  taken  at  the  time  the  special 
findings  were  returned.  « 

H.  Finally,  It  Is  said  that  the  court  erred  In 
sustaining  tbe  motion  to  correct  tbe  calendar 
entry,  and  In  rendering  Judgment  against 
plaintiff  for  ^79.15.  The  only  warrant  for 
the  rendition  of  any  Judgment  was  the  spe- 
cial findings  of  the  Jury.  These  were  that 
the  horse  was  warranted  as  claimed,  that 
there  wna  a  breach  of  the  warranty,  and  that 
defendants  were  entitled  to  $150  as  special 
ilnmageH.  If,  in  addition,  the  Jury  liad  found 
the  difference  between  tbe  actual  value  of 
the  horse  at  the  time  of  the  sale  and  what 
his  value  would  liave  been  if  he  had  been  as 
warranted,  then  the  action  of  the  court  might 
have  been  warranted.  As  It  was,  there  was 
no  verdict  or  finding  upon  that  question;  It 
was  a  question  at  issue  between  the  parties, 
it  is  true  that  one  witness  testified  that  his 
value  was  $50,  and  another  that  he  was 
worth  nothing,  and  that  no  direct  evidence 
was  offered  contradicting  such  testimony. 
But  there  was  evidence  as  to  the  number  of 
inares  the  stallion  was  put  to  In  each  year, 
and  the  number  of  foals  secured,  his  age,  and 
previous  record.  It  seems  to  us  it  cannot  be 
said,  In  view  of  these  and  other  facts,  that 
the  court  could  properly  determine,  in  the 
absence  of  a  verdict  to  that  effect,  that  the 
value  of  tbe  stallion  was  730,  and  upon  such 
determination  and  tbe  special  findings  entera 
Judgment  based  upon  general  damages  wblch 
had  not  been  adjudged  by  the  Jury  and  were 
uot  admitted  by  the  parties.  The  special  find- 
ings were  not  such  that  the  court  could  mter 
any  Judgment  for  ;teueral  damages.  To  so  per- 
mit under  such  circuitirttauces,  would  be  al- 


lowing the  court  from  the  teatimqqy  to  detw- 
mine  the  general  damages  and  to  render  a 
Judgment  therefor.  That  questl<HL  was  inb- 
mltted  to  the  Jury.  The  Judge  would  bare 
had  no  right  to  have  reserved  Its  determina- 
tion to  himself.  It  being  a  disputed  question 
of  fact:  and  It  seems  equally  clear  that  the 
mere  fact  that  the  Jury  failed  to  pass  upon 
the  question  did  not  Invest  the  court  vitb 
power  to  do  that  which  he  could  not  do  be- 
fore submitting  the  question  of  fact  to  them. 
We  are  unable  to  discover  any  ground  upon 
which  the  action  of  tbe  court  In  assuming  the 
general  damages  to  have  tte&i  $550  for  tbe 
purpwes  of  entering  the  Judgment  can  be  sus- 
tained. For  this  error  the  Judgment  tielow  U 
reversed. 


NATIONAL  CASH-RKOISTER  Ca 
MALONBY. 

(Supreme  Conit  of  Iowa.   Oct  10,  1895.) 

Conditional  Sale— Tkansfbh  bt  Vkxdke. 
Under  Code,  i  1922,  providing  thst  nn 
conditional  sale  of  a  chattel  Bhall  be  ralirl 
asainst  any  purchaBer  of  the  vendee  withoDt  no- 
tice unless  the  contract  of  sale  be  in  writing  anil 
recorded  as  a  chattel  mortgage,  an  unrwonJed 
conditional  sale  is  void  aa  to  one  without  no- 
tice who  purchased  the  chattel  from  auotlier 
who,  with  notice  of  the  ccQditional  sale,  hail 
pui-chased  the  chattel  from  the  orisinal  rendee. 

Appeal  from  district  court,  Wapello  couDt.r: 
W.  I.  Babb,  Judge. 

This  is  an  action  for  the  recovery  of  a  cash 
register,  or  for  the  value  thereof  In  case  the 
possession  of  tbe  property  cannot  be  obtained. 
There  was  a  trial  before  the  court  and  a 
Judgmmt  for  the  defendant  Plaintiff  ap- 
peals. Affirmed. 

Wm.  McNett  and  J.  W.  Lewis,  tot  appe- 
lant. Steck  &  Smltb  and  O.  a  Hclntire,  for 
aroelle& 

ROTHROOK.  J.  1.  The  plaintiff  requested 
that  the  court  sbould  make  findings  of  tbe 
facts  In  tbe  case,  which  was  done,  and  said 
findings  are  as  follows:  "That  on  tbe  aiitb 
day  of  August,  1891.  pktintlff  stdd  to  one 
Jaifiea  Meecham,  of  Ottumwa,  Iowa,  tbe  Na- 
tional cash  register  In  question,  under  a  writ- 
t&i  contract  by  the  terms  of  which  said  ro- 
ister was  to  be  and  remain  the  property  of 
plaintiff  until  wholly  paid  for.  That  i^ln- 
tiff  neglected  and  tailed  to  have  this  cwtrart 
acknowledged  or  recorded  as  by  law  pro- 
vided. That  the  price  of  said  register,  sk 
mentioned  In  said  contract  of  sale,  was  t2iX>- 
Tbat  only  $25  of  this  amount  has  ever  iMcn 
paid;  and  that  at  the  time  said  Meecham 
parted  with  possession  of  said  register,  a 
hereinafter  stated,  and  at  the  time  of  bring- 
ing this  action,  ail  of  the  amount  of  nld  pur^ 
chase  price  so  remaining  unpaid  had  bJlen 
due.  That  about  the  middle  of  September. 
1891,  said  Meecham  sold  and  delivered  said 
roister  to  one  W.  H.  McGIashon.  Said  Mc- 
Ulashon  took  tbe  register  from  said  Meecham 
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apOD  an  old  debt,  and  did  not  pay  said  Mcecb- 
am  money  for  it.  And  tlie  conrt  also  fluds  on 
this  point  that  said  Mr<Gla8hDn.  at  tbe  time 
Ik  so  bougbt  tbe  register  of  said  Meecbam, 
bad  notice  and  Icnowledge  of  the  terms  on 
which  plaintiff  bad  sold  it  to  said  Meecbam, 
and  knew  that  tbe  said  Meecbam  bad  failed 
to  pay  the  plaintiff  tor  tbe  register.  Tliat 
thereafter.  In  tbe  month  of  September,  1891, 
and  while  the  register  was  In  tbe  possession 
of  said  McGIasbon,  in  Ottnmwa,  Iowa,  the 
defendant,  Maloney,  purchased  said  register 
of  said  McGlaahon,  and  took  possession  of  It 
from  -him.  That  at  tbe  time  he  paid  to  said 
McGlashon  for  said  register  f  180.  as  tbe  pm*- 
ctiase  price;  and  this  he  did  without  notice 
or  knowledge  of  the  contract  of  sale  between 
plaintiff  and  said  Meecbam,  or  that  tbe  said 
register  was  not  paid  for.  Hiat  on  ti^e  24tb 
day  of  Decanber,  1891,  plaintiff  replevied 
said  register  from  defendant,  and  has  ever 
since  then  bad  posseaston  thereof.  That  tbe 
actual  value  of  said  reglRter  at  the  tini"  It 
n-as  BO  taken  by  plaintiff  was  $180.  That 
the  rental  value  thei-eof  since  Decern bt-i-  -ji. 
1891,  Is  $2-1."  The  conclusion  of  law  fouuded 
upon  tbe  foregoing  facts  was  that  tbe  defend- 
ant, being  an  innocent  purcliaser  of  the  prop- 
erty for  value,  without  notice,  was  entitled 
to  the  ownership  and  possession  of  tbe  same. 
Our  ezamlnaiion  of  tbe  evidence  leads  ns  to 
tlie  concluaion  that  the  fludtngs  of  fact  by 
the  district  court  are  fully  supported,  and  that 
we  ougbt  not  to  Interfere  with  the  judgment 
on  tbe  ground  that  it  la  contrary  to  tbe  evi- 
dence. 

2.  A  motion  by  plaintiff  for  a  contluuance 
of  tbe  case  to  a  later  day  In  tbe  term  of 
court,  on  account  of  tbe  absence  of  a  witness, 
was  overruled.  This  ruling  of  the  court  Is 
assigned  as  error,  and  discussed  in  argument. 
Without  setting  out  tbe  facts  attending  tbe 
application  for  postponement.  It  Is  sufficient 
to  say  that  we  discover  no  abuse  of  the  dis- 
cretion of  the  court  In  overruling  the  motion. 

3.  Tbe  only  real  question  presented  by  tbe 
appeal  involves  a  construction  of  section  1022 
of  tbe  Code,  which  Is  as  follows:  "No  sale, 
contract,  or  lease  wherein  tbe  transfer  of 
title  or  ownership  of  personal  property  Is 
made  to  depend  upon  any  condition  ahall  be 
valid  against  any  creditor  or  purchaser,  of 
the  vendee  or  lessee  in  actual  possession,  ob- 
tained In  pursuance  thereof  without  notice, 
unless  the  same  be  In  writing,  executed  by 
the  vendor  or  lessor,  acknowledged  and  re- 
corded the  same  as  chattel  mortgages."  Prior 
to  the  passage  of  this  act  tbe  law  of  this 
state  was  that  an  Innocent  purchaser  of  prop- 
erty from  one  who  held  It  under  such  a  con- 
tract as  was  made  by  the  plaintiff  with 
Meecbam  acquired  no  title  to  tbe  property  as 
against  the  original  owner,  unless  the  CH-lglnal 
transaction  was  fraudulent.  Bailey  v.  Harris, 
S  Iowa,  331;  Robinson  v.  Cbapllne,  9  Iowa, 
91;  Baker  v.  Hall,  15  Iowa.  277;  Moseley 
V.  Shattuok,  43  Iowa,  540.  This  statute  was 
enacted  to  [ffcvent  tbe  injustice  to  subsequent 


purcbaf^ers  which  might  result  by  reason  of  a 
transfer  of  tbe  possession  of  property,  by 
yray  of  sale,  with  a  secret  reservation  of 
the  title  In  the  seller.  Counsel  for  appellant 
contends  that  as  Mc<Tla8bon  made  h^  pur- 
chase from  Meecbam  with  knowledge  of  tbe 
terms  of  tbe  original  sale,  and  that  tbe  prop- 
erty had  not  been  paid  for  by  Meecbam,  be 
was  not  entitled  to  the  protection  of  the  law, 
and,  as  tbe  defendant  was  not  a  purchaser 
from  tbe  original  vendee,  he  Is  not  within 
tbe  terms  of  the  statute.  It  is  true  that  the 
statute,  by  a  strict  llteml  construction,  ap- 
plies only  "to  any  creditor  or  purchaser  of 
the  vendee."  But  consideration  must  be  giv- 
en to  the  object  and  Intent  of  the  law,  and  to 
the  evil  or  wrong  intended  to  be  corrected 
thereby.  It  was  the  right  of  Meecbam  to 
assign  his  Interest  in  the  property  to  Mc- 
GIasbon, with  notice  of  the  rights  ot  the  cash- 
register  company;  and  Maloney,  when  be 
made  bis  purchase,  in  ignorance  of  the  condi- 
tions upon  which  the  title  to  tbe  property 
depended,  ought  to  be  protected  the  same 
as  if  be  had  purchased  directly  from  Meecb- 
am without  the  intervention  of  tbe  claim  of 
McGlasbou,  who  held  the  property  by  pre- 
cisely tbe  same  right  which  Meecbam  bad. 
The  constrnctlon  of  tbe  law  as  contended 
for  by  appellant  seems  to  us  to  be  too  nar- 
row and  restricted,  anil.  In  our  opinion,  tbe 
district  court  correctly  held  tliat,  as  Maloney 
purclmsed  the  property  without  notice,  the 
conditions  of  the  original  sale  are  Invalid  as 
to  him.  Tbe  Judgm«)t  of  the  district  court 
Is  affirmed. 


EVANS  T.  BOTI^B,  Sheriff,  et  al. 

(Supreme  Court  of  Iowa.  Oct.  14.  1895.) 

PhaUDCLEXT  COSVETANCES — BVIDENCK  OF  Fbaci> 
— Anwissioss. 

1.  Declarations  by  an  Insolvent,  after  an  al- 
leged fraudoIeDt  sale  of  his  nroperty,  that  h<> 
did  not  have  any  property,  that  the  property 
conveyed  belonged  to  hia  father  {the  vendee). 
BDd  that  he  intended  to  fi^bt  his  creditors  with 
their  own  money,  did  not  impeach  tbe  sale, 

2.  Where  goods  were  attached  after  an  al- 
leged sale  thereof  by  an  Insolvent,  evidence  of 
a  stRtement  by  the  letter's  wife,  when  the 
sheriff  procured  from  her  the  key  to  the  build- 
ing where  the  goods  were  stored,  that  "she 
expected  that."  was  not  prejndidal  in  an  ac- 
tion by  the  vendee  against  the  sheriff,  as  an 
admission  of  fraud. 

Appeal  from  district  court.  Xowa  count}*; 
M.  J.  Wade,  Jodge. 

Action  to  recover  certain  personal  proper- 
ty which  was  In  tbe  possession  of  tbe  de- 
fendant Thomas  Boyle,  as  sheriff,  under 
writs  of  attachment  against  W.  H.  Kvans. 
Tbe  plaintiff  claims  that  he  was  the  owner 
of  tbe  property  at  the  time  it  was  seized  up- 
on the  attachments.  There  was  a  trial  by 
Jury,  and  a  verdict  and  judgment  for  the  de- 
fendants.   Plaintiff  appeals.  Affirmed. 

D.  H.  Wilson  and  Slater  &  Hunt,  for  ap- 
pellant. T.  S.  Klt<'hen  and  R.  W.  Pugh,  for 
appellees. 
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ROTHROCK,  J.  1,  The  proiwrty  In  con- 
troveray  consisted  of  part  of  a  stock  of  ag- 
ricultural implements  and  wagons  and  bug- 
gles,  which  property  on  the  30th  day  of  Au- 
gust, 1893,  was  owned  by  and  In  the  posses- 
Blon  of  W.  H.  Evans.  The  plaintiff  claims 
that  on  that  day  he  bought  the  property 
from  said  W.  H.  Erans,  and  paid  him  !□ 
full  therefor  by  delivering  to  him  a  check 
upon  a  bank,  which  check  was  afterwards 
paid  by  the  bank  to  W.  H.  Evans.  The  de- 
fendants answered  the  petition  by  the  claim 
that  the  alleged  sale,  If  any  v.  as  made,  was 
fraudulent  as  to  the  creditors  of  W.  H.  Ev- 
ans. It  is  unnecessary  to  set  out  the  an- 
swer. It  contained  the  usual  averments  of 
fraud  In  the  tmnsactlon.  The  real  question 
In  the  case  Is  whether  the  plaintiff  was  an 
innocent  purchaser  for  value.  It  Is  urged 
with  great  earnestness  that  the  verdict  was 
without  support  In  the  evidence.  We  can- 
not concur  wi\h  the  plaintiff  on  this  proposi- 
tion, and  we  will  not  review  the  testimony 
of  the  witnesses.  There  is  no  question  that 
W.  H.  Evans  was  insolvent,  and  that  he  at- 
tempted to  dispose  of  this  property  to  put 
it  out  of  the  reach  of  his  creditors;  and  the 
circumstances  attending  the  transfer  leave 
little  doubt  that  the  plaintiff,  who  was  not  a 
creditor,  attempted  to  take  a  transfer  of  the 
goods  to  aid  the  debtor  to  put  the  same  out 
of  the  reach  of  the  creditors.  Indeed,  If  the 
testimony  of  some  two  or  three  witnesses 
is  to  be  believed,  the  plaintiff,  at  and  about 
the  time  that  the  attachments  were  levied, 
distinctly  stated  that  he  had  no  Interest  In 
the  property,  and  he  made  no  claim  of  own- 
ership to  the  sheriff  for  about  two  weeks 
after  the  levy.  This  evidence,  with  many 
other  facts  and  circumstances  established 
Id  the  case,  not  only  abundantly  supports 
the  verdict,  but  shows  quite  clearly  that  no 
other  result  ought  to  have  been  expected. 

2.  The  court  instructed  the  Jury  upon  the 
question  of  whether  there  was  a  delivery  of 
the  goods  to  the  plaintiff.  It  was  a  proper 
case,  under  the  evkleuce.  for  such  an  instruc- 
tion, and  we  discover  no  error  In  this  re- 
spect. 

3.  It  appears  that,  Immediately  after  mak- 
ing the  alleged  sale,  W.  H.  Evans  went  to 
Chicago.  He  returned  In  a  few  days,  and 
the  sheriff  was  then  In  possession  of  the 
property.  The  sheriff  tcstlded  as  a  witness 
as  follows:  "When  W.  H.  Evans  came  back 
from  Chicago,  he  told  me  he  had  no  proper- 
ty, and  that  he  Intended  to  flght  his  credit- 
ors for  all  there  was  in  it.  The  conversa- 
tion was  he  was  talking  about  these  attach- 
ments. He  said  that  the  stuff  belonged  to 
the  old  man;  that  he  had  nothing  they  could 
get  hold  of,  or  anybody  else;  and  that  he 
would  stay  right  with  them,  and  fight  them 
with  their  own  money."  It  Is  claimed  that 
the  evidence  was  improperly  allowed  to  go 
to  the  Jury,  because  it  was  after  the  alleged 
sale  to  the  plaintiff  was  completed.  If  the 
ftiite-nents  of  W.  U.  Evans  Impeached  the 


alleged  sale,  It  may  be  they  would  be  incoin 
petent  as  against  the  plaintiff.  Bnt  that 
question  we  need  not  determine.  His  Btate- 
ment  was  an  affirmation  that  the  plaintiff 
was  the  owner  of  the  property.  His  dec- 
laration of  his  fnteution  to  defeat  an«l  de- 
fraud his  creditors  was  no  prejudice  to  tlie 
plaiutiff.  l)ecause  that  fact  was  without  dis- 
pute In  the  case.  The  plaintiff  and  W.  H. 
Evans  both  testified  that  the  consideration 
for  the  sale  was  a  bank  check  for 
due  In  GO  days,  and  the  check  was  paid  by 
the  Imnk  to  W.  H.  Evans  on  the  I'Jth  day 
of  October,  1893,  some  six  weeks  after  the 
alleged  sale.  It  is  therefore  apparent,  wltli- 
out  the  testimony  of  the  aherlfl,  that  W.  H. 
Evans  "was  fighting  bis  creditors  with  th^ 
own  money." 

4.  T]fe  key  to  the  building  where  the  prop- 
erty was  kept  was  In  the  possession  of  the 
wife  of  W.  H.  Evans,  at  his  home,  when  llie 
sheriff  wont  to  make  the  levy.  He  went  to 
the  house,  and  procured  the  key,  and  Mrs. 
Evans  stated  to  him  that  "she  expected 
that."  It  is  nrge<l  that  this  was  hearsay, 
and  not  binding  on  the  plaintiff.  It  Is  true 
that  the  Independent  declarations  or  admis- 
sions of  the  wife  of  a  party  to  the  alleged 
sale  were  not  competent  evidence,  but  the 
words  we  have  quoted  are  all  that  was  said 
by  her  in  that  connection,  and  they  appear 
not  to  relate  to  a  fact,  but  to  a  mere  appre- 
hension she  had  as  to  trouble  arising  from 
the  sale,  several  days  after  the  hnsband  left 
home;  and  we  think  the  expression  was  of 
BO  little  significance  that  it  was  no  prejudice 
to  the  plaiutiff.  In  view  of  the  other  conced- 
ed facts  In  the  case.  The  judgment  of  the 
district  court  is  affirmed. 


STATB  v.  WHEELOOK. 
(Supreme  Court  of  Iowa.  Oct.  10.  1895.) 

IHTBIWTATB    COMMERCE  —  LlCE.VStXO  ItIXKIUXT 

Vendors  op  Dkuos. 

1.  Aets  18th  tien.  Assem.  c.  75,  S  10,  ameod- 
ed  by  Acts  10th  Uen.  Assem.  c.  187,  !  2,  and 
21ftt  Gen.  Asseii..  c.  83,  3,  imposing  a  license 
on  ull  itiuernnt  vendors  of  drags,  does  not,  is 
imposing  a  license  on  articles  brought  iu  origi- 
nHl  packages  from  another  state,  violate  Coo»t. 
U.  S.  art.  1,  S  8,  giving  congren  the  power  to 
regiilnte  commerce  among  the  serenu  states. 

2.  A  statute  imposing  a  license  on  itineraDt 
Tcndors  of  drugs  and  similar  article?,  oppUcablt; 
alike  to  articles  produced  within  the  state  sod 
those  brongfat  in  origiDal  packages  froa  an- 
other state,  la  a  valid  ezerciae  of  the  poKee 
power. 

Appeal  from  district  court,  Shelby  couatj: 
A.  B.  Thornell,  Judge. 

The  defendant  was  convicted  of  tlie  crime 
of  being  an  iilnnaut  vendor  of  drugs  tad 
nostrums,  and  puUldy  profeaaing  to  cure 
diseases  and  injuries  withoot  a  lieoise. 
From  the  Judgment,  which  Imposed  a  One 
of  $100,  he  appeals.  ASlrmed. 

Pfau  &  Yonng  and  Whitney  Bros.,  for  ap- 
pellant Milton  Remley.  Atty.  Gou  asd 
Thoa.  A.  Cheshire,  for  the  State. 
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ROBIXPOX.  J.  Tbe  conrlctlon  of  tlie  de- 
fHidant  was  bad  under  section  10  of  chap- 
ter 75  of  the  Acts  of  tbe  ISth  General  As- 
sembly, as  amended  by  section  2  of  chapter 
13T  of  the  Acts  of  tbe  lUtb  Geneml  Assembly 
and  section  3  of  chaiiter  S3  of  the  Acts  of  the 
21st  General  Assembly,  which  contains  the 
ffdlowinff:  ''Any  Itinerant  vendor  of  any 
drOff,  nostrum,  ointment  or  appliance  of  any 
kind  intHided  for  the  treatment  of  diseases 
or  injury,  who  sliall  by  writing  or  printing 
or  by  any  other  method  publicly  profess  to 
cure  or  treat  diseases  or  injuiy  or  deformity 
}3y  any  drug,  nostrum,  or  manipulation,  or 
other  expedient  shall  pay  a  license  of  one 
hundred  dollars  per  annum,  to  be  paid  to  the 
Treasurer  of  the  commission  of  pharmacy. 
*  *  *  Any  parson  Tlotating  this  secticm 
shall  be  deemed  guilty  of  a  misdemeanor 
and  shall  upon  conviction  pay  a  One  of  not 
less  than  one  hundi'ed  and  not  mwe  than 
two  hundred  dollars."  In  July,  18&4,  the  de- 
fendant was  engaged  In  the  business  of  sell- 
ing oa  commission  proprletaiT  medicines 
which  were  manufactured  In  the  state  of 
Minnesota  by  J.  R.  Watfelns,  and  were  own- 
ed by  him  until  sold.  He  was  a  resident  of 
Minnesota,  and  the  medicines  were  placed 
In  glass  bottles,  securely  corked,  sealed,  and 
capped,  and  were  brought  into  the  state, 
and  sold  In  the  original  packages  In  whidi 
they  were  placed  by  the  manufacturer.  Hie 
medicines  as  prepared,  and  as  I'eceived  in 
this  state  by  the  defendant,  were  a  legiti- 
mate subject  of  commerce,  and  were  not  in- 
jurious to  the  public  health.  They  were 
transported  by  Watkins  txom  the  pbice 
where  they  were  manufactured  to  Harlan, 
In  this  state,  where  they  were  rec^ved  by 
the  defendant,  and  there  (rfFered  for  sale. 
In  making  tbe  sales  he  traveled  from  place 
to  idace  with  a  team  and  wagon,  and,  while 
so  engaged,  sold  one  of  the  packages  to  one 
M.  B.  Howe,  in  Shelby  county,  In  the  condi- 
tion In  which  it  was  sent  from  Minnesota. 
He  did  not  at  that  or  any  other  tlnpe  rep- 
resent himself  to  be  a  physician,  nor  aasume 
to  determine  tbe  aOmoits  of  the  people;  but 
he  distributed  printed  circulars  of  Watkins', 
which  reimaeoted  tbe  medicines  to  be  a  cure 
fbr  certain  diseases  named  in  the  circulars, 
and  the  defendant  represented  that  tbe 
medicine  sold  by  him  was  as  stated  In  the 
circular.  At  the  time  tbe  business  describ- 
ed was  carried  on,  and  tbe  sale  sjieclfied 
was  made,  the  defendant  did  not  have  a  li- 
cense as  contemplated  by  tbe  statute,  nor 
was  he  a  physician  or  registered  pharmacist. 
At  that  time,  Howe  was  a  resident  of  this 
state. 

The  appellant  contends  that  tbe.  acts  under 
which  he  was  convicted  are  repugnant  to 
that  part  of  section  S  of  article  1  of  the  con- 
stitution of  the  United  States  whicb  pro- 
vides that  the  coi^rees  shall  have  power  to 
r^ulate  commerce  am<mg  the  several  states, 
sDti  the  only  question  we  are  required  to  de- 
tenntne  is  whether  the  claim  tbua  madA  is 


well  founded.  Hie  record  clearly  shows  that 
It  must  be  regarded,  for  tbe  purposes  of  this 
case,  as  conceded  that  the  defendant  was 
an  itinerant  vendor  of  drugs  and  nostrums, 
without  a  license,  within  tbe  meaning  of  the 
statutes  of  this  state  which  we  have  set  out, 
and  ttut  tbe  medicines  be  sold  were  in  the 
original  packages  in  which  tli^  were  ship- 
ped into  this  state.  It  Is  true  that  tbe  power 
vested  in  congress  to  regulate  commerce 
ammg  tbe  several  states  is  a  power  com- 
plete in  Itself  to  prescribe  tbe  rules  by  which 
that  commerce  Is  to  be  governed:  that  it  is 
coextemdve  with  the  subject  on  which  it 
acts,  and  cannot  be  stopped  at  the  external 
boundary  of  a  state,  but  enters  It,  and  is 
capable  of  authorizing  a  dlsposltlmi  of  ar^ 
tlcles  of  commerce  so  tiiat  they  become  a 
part  of  the  common  mass  of  the  property 
wlthbi  the  stat&  I«lsy  v.  Hardin,  13S  U.  S. 
100,  10  Sup.  Ct  6S1.  But  It  has  been  held 
that  state  laws  which  do  not  discriminate 
betweoi  residents  and  products  of  a  state 
and  those  of  another  state;  whicb  ai-e  not 
designed  to  Interfere  in  any  manner  with 
interstate  commerce,  as  those  which  are  In 
the  nature  of  a  slm^e  tax  upon  sales  of 
merchandise.  Imposed  alike  upon  all  persons, 
wbetLer  residents  or  nonresidents  of  tbe 
state,— are  not  repugnant  to  tbe  constitu- 
tional provlEton  in  question.  Thus,  In  Hin- 
son  T.  Lott,  8  WalL  148,  a  statute  whicb  im- 
posed a  tax  of  SO  cents  pw  gallon  on  each 
gallon  of  qpiritnouB  liquors  ofCered  for  sale 
in  the  state,  to  be  paid  by  the  dealer  Intro- 
ducing It,  was  sustained,  it  >ippearing  that  a 
like  tax  on  such  liquors  produced  In  tbe  state 
was  exacted.  In  Woodruff  v.  Farham,  Id. 
123,  a  tax  Imposed  by  the  dty  (tf  Kfoblle 
<m  auction  sales  and  sales  of  merchandise 
was  sustained  as  to  sales  ttf  property 
brought  from  othw  states,  and  sold  at 
wholesale  In  unbroken  packages.  In  Ma- 
ddne  Go.  v.  Gage,  100  IJ.  S.  676,  a  statute 
of  the  state  of  Missouri  requiring  all  jwd- 
dlera  of  sewing  machines,  witbout  regard  to 
the  place  of  growth  or  produce  of  material 
of  manufacture,  to  pay  a  tax,  was  sustained 
as  against  a  peddler  who  sold  machines 
made  in  Ctmnectlcut.  In  Webber  v.  Vir- 
ginia. 108  n.  S.  344,  it  was  said  that  there  is 
no  objection  to  state  legislation  requiring 
a  license  for  the  sale  of  sewing  machines, 
by  reason  of  the  grant  of  letters  patent  for 
the  invention,  when  there  is  no  dlscrlmlna- 
ttcm  against  nonresidents  or  their  agents. 
In  Brown  v.  Houston,  114  U.  S.  622,  5  Sup: 
Ct.  1001,  the  power  of  a  state  to  levy  a  tax 
on  coal  mined  outside  the  state,  and  brought 
within  it  to  be  there  sirtd,  was  affirmed.  In 
Plumley  v.  Com.,  165  U.  S.  461,  15  Sup.  Ot 
154,  a  statute  of  the  state  of  Massachusetts 
which  prohibited  the  manufacture  and  sale 
of  imitation  butter.  In  Imitation  of  yellow 
butter  produced  from  pure,  unadulterated 
mlllc,  or  cream  of  such  milk,  was  sustained, 
and  held  to  apply  to  the  jnoblblted  article 
when  brought  for  sale  from  another  state. 
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where  It  was  manufactured.  Some  of  these 
cases  arose  under  the  provision  of  the  fed- 
eral constitution  which  forbids  states,  with- 
out the  consent  of  congress  to  lay  any  Im- 
posts at  duties  on  imports  or  exports,  hut 
all  are  applicable  to  the  facte  in  this  case. 
Some  of  the  cited  cases  recognize  the  rule 
that  state  laws  of  the  general  nature  of 
tliose  approved  are  invalid  so  far  as  they 
discriminate  in  favor  of  the  residents  and 
products  of  the  state,  and  against  the  resi- 
dents and  products  of  other  states.  There 
is  no  discrimination  in  the  statutes  of  this 
state  under  consideration.  They  apply  alike 
to  Itinerant  vendors  of  drugs  and  nostrums 
produced  In  this  state,  and  to  those  which 
come  from  without  it;  to  residents  and  non- 
residents of  the  state;  to  those  who  sell  their 
own  wares,  and  to  those  who  act  fbr  othns. 
The  primary  object  of  the  acts  is  not  to  derive 
a  revenue  for  the  use  of  the  state,  hut  in  large 
paxu  at  least,  to  iH-otect  Its  citizens  against 
soL*citati<xi8  and  harmful  practices  of  lire- 
sponslble  and  unknown  traveling  vmdors  of 
drugs  and  other  articles  intended  for  the 
treatment  of  dtseases  or  injury,  who,  In 
carrying  on  their  business,  publicly  profess 
to  cure  or  treat  diseases,  injuries,  or  de- 
formities, and  thus  promote  the  sale  of  their 
wares  to  the  credulous.  The  prohibited  act 
may  be  committed  witiiout  any  actual  sale. 
State  v.  Blair  aowa)  00  N.  W.  48G. 

That  the  enactment  of  the  laws  in  ques- 
tion was  within  the  pcdlce  power  of  the  state 
Is  affirmed  in  principle  by  numerous  author- 
ities, some  of  wlUcb  are  of  long  standing, 
and  cannot  now  be  snccessfully  questioned. 
In  Re  Rahrer,  140  U.  8.  &ir>.  11  Sup.  Ct  865. 
it  was  said  that:  "The  power  of  the  state 
to  impose  restraints  and  burd«i8  upon  per- 
sons and  property.  In  conservation  and  pro- 
motion of  the  public  hcaltli,  good  order,  and 
prosperity,  is  a  power  cviglnally  and  always 
belonging  to  the  states,  not  surrendered  by 
them  to  the  general  government,  nm  direct- 
ly restnUned  by  the  conotitution  of  the  Unit- 
ed States,  and  essentially  exclusive.  And 
this  court  has  uniformly  recognized  state 
le^slotion,  legitimately  for  p<^ce  purposes, 
as  not.  In  the  sense  of  the  constitution,  nec- 
esnrlly  Infringing  upon  any  right  which 
has  been  confided  expressly,  or  by  implica- 
tion, to  the  national  government"  The  cases 
of  Bowman  v.  Railway  Co.,  12K  U.  S.  405, 
8  Sup.  Ct  689,  1062,  and  Lelsy  t.  Hardin, 
135  U.  S.  100,  10  Sup.  Ct  681,  upon  Which 
the  defendant  relies  In  this  case,  were  con- 
sidered, and  the  fact  noted  that  the  laws 
on  which  they  were  based  "Inhibited  the 
receipt  of  an  Imported  commodity  or  its  dis- 
position before  it  had  ceased  to  be  an  article 
of  trade  between  one  state  and  another,  or 
another  country  and  this."  In  Plumley  v. 
Com.,  supra,  the  case  of  Lelsy  v.  Hardin 
was  again  considered,  and  held  not  to  be 
an  authority  for  the  claim  that  oleomar- 
garine—a recognized  article  of  commerce- 
may  be  introduced  into  a  state,  and  then 


sold  in  original  packages,  without  any  re- 
striction beliv  Imposed  by  the  state  upon 
such  sale.  The  recent  case  of  Emert  r. 
State,  15  Sup.  Ct  367,  fully  sustains  the  con- 
clusion we  now  reach.  That  case  involved 
the  validity  of  a  statute  of  the  state  of  Mis- 
souri which  provided  that  no  person  should 
deal  as  a  peddler  without  a  license^  as  ap- 
plied to  a  peddler  vt  sewing  machtaies  manu- 
factured in  another  state;  and  the  review 
of  the  authorities,  and  the  inttfpretation 
placed  upon  the  constitutional  provision  in- 
volved, are  In  point. 

The  amount  of  the  Ucmse  fee  required 
the  statutes  under  conslderati<ai  is  not  ex- 
cessive, and  the  regulations  adopted  by  them 
are  reaaonaUe.  The  sale  of  drugs,  nos- 
trums, and  other  articles  manofactured  Id 
another  state,  and  brought  Into  this  atete. 
whether  brought  into  this  state  in  origlnaJ 
packages  or  otherwise,  Is  not  prohibited: 
but  such  medicines  may  be  brought  lnt(> 
the  state,  and  sold  freely.  Their  itn  porta - 
tion  and  sale  are  not  in  any  manner  prohib- 
ited. But  If  the  ownera  sel«i-t  an  their  agent 
on  Itinerant  who^  to  promote  sales,  publicly 
professes  to  cure  and  treat  diseases.  Injuries, 
and  deformities.  It  Is  proper  that  SMne  evi- 
dence and  guaranty  of  his  responsibility  Im- 
required.  It  was  said  In  Brown  v.  Mary- 
land, 12  Wheat  443,  that  "the  right  of  sale 
may  very  well  be  ann^ed  to  Imitortatlon. 
without  annexing  to  It  also,  the  privll^e 
of  nsing  the  officers  licensed  1^  the  state 
to  make  sales  In  a  peculiar  way."  So  tt 
may  be  sold  In  this  case  that  the  riglit  to 
sell.  In  original  packages,  medicines  bronglit 
Into  this  state  from  another,  does  not  In- 
clude the  right  to  liave  It  sold  by  an  nnU- 
censed  Itinerant  ^ho,  to  make  sales,  pro- 
fesses knowledge  of  the  art  of  healing.  Tlie 
statutes  which  apply  to  sudi  sales  ore  not. 
in  any  sense,  r^ulatlons  of  Interstate  com- 
merce, but  a  reasonable  amlse  of  the 
police  power  of  the  stete,  which  may  be  i^i- 
plied  OS  well  to  arttdes  of  interstate  com- 
merce In  the  hands  of  a  vendor,  and  offered 
for  sale  In  the  original  padtages,  as  to  ar- 
ticles produced  within  the  state.  We  con- 
clude that  the  Judgment  of  the  district  court 
is  right  and  U  Is  affirmed. 


BALLOn  V.  ELDER  et  al. 

(Supreme  Court  of  Iowa.  Oct  14,  1895.) 

Highways— Ebtablibbhekt  THROOoa  OncaABD— 
WuAT  CoNSTiTUTBa  Okcraro— GooD  Piira 

OP  LaXOOWNEH — EVIOEXCB. 

1.  A  wild  plum  tfce.  aliont  three  feet  high, 
a  Cottonwood  tree,  a  small  grapevine,  a  wild 
currant  bush,  and  a  few  small  rose  bushes  do 
not  constitute  an  orchard  or  ornamental  sround. 
within  Code,  i  925,  proTidin?  that  a  higihwar 
shall  not  be  ^tablisbed  through  such  grounds, 
when  contiguous  to  a  dwelling  bouse,  withoot 
the  consent  of  the  owner, 

2.  Evidence  that,  after  the  commencement 
of  procecdiDgs  to  establish  a  highway  through 
plamtifrs.  land,  he  planted  fruit  trees  sod  a 
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eardeo  within  the  space  to  be  occupied  by  the 
ighway,  and  stated  tbathe  did  so  to  prevent  its 
establisameat,  will  support  a  lintling  that  such 
improvements  were  not  made  in  good  faith. 

Appeal  from  district  court,  Wright  county; 
D.  R.  Hiudman,  Judge. 

Prooeedings  by  certiorari  to  determine  the 
legality  of  a  highway  alleged  to  have  been 
eatabllshed  through  land  of  the  plaiutlCT. 
There  was  a  trial  by  the  court,  which  result- 
ed in  a  Judgment  in  faror  of  the  defcudanta 
for  costs.  PialntlfT  appeals.  Affirmed. 

C  M.  Nagle,  for  appellant  Ladd  ft  Rogers, 
for  appellees. 

BOBINSUN,  J.  The  plaintiff  Is  the  owner 
of  the  a.  ^  of  the  N.  W.  ^  and  the  N.  W. 
%  of  the  M.  W.  H  of  section  27,  in  township 
93  N..  of  range  23  W.  He  acquired  the  own- 
ership of  the  tract  last  described,  which  Is 
known  as  the  "Datarni^  40,"  In  the  year 
ItiUl.  His  dw^Ung  house  and  outbuildings 
are  in  the  northwest  part  of  the  SOacre  tract, 
near  Its  west  boundary  line.  North  and  west 
of  these  buildings  are  a  grove  and  Cmlt  trees, 
and  a  short  distance  west  of  the  boundary 
Unc^  on  the  Dalrymple  40,  are  fruit  and  other 
trees.  In  February,  1892,  a  petition  fw  the 
eetablWiment  of  a  highway  from  the  N.  E. 
comer  of  the  Dalrymple  40.  souOt  tbrongft 
tbe  W.  %  of  sectliHi  27,  was  filed  In  the  office 
of  the  county  auditor,  and  other  proceedinga 
were  had  as  required  by  law  for  the  estab- 
Usblng  of  highways;  and  In  Norember  of  the 
same  year  the  hoard  of  superriBors  ordered 
tliat  the  highway  be  eBtabUshed,  on  condition 
that  the  damages  should  be  paid  on  or  before 
tbe  second  day  of  its  nwt  January  session. 
The  damages  assessed  were  paid  within  the 
time  fixed,  and  on  the  3d  of  January.  1883, 
the  board  made  a  final  order  establishing  the 
highway.  As  established.  It  extends  along 
the  boundary  llnea  between  the  80-acre  tract 
of  the  plaintiff  and  his  Dalrymple  40.  The 
^intlff  alleges  that  the  highway,  aa  the 
tioard  of  superrlsors  attempted  to  establish 
It,  extends  through  his  orchard,  garden,  and 
ornamental  grounds,  contiguous  to  his  dwel- 
ling house,  and  that  he  has  never  in  any 
manner  consulted  to  or  acqnl^tced  in  the  es- 
tablishing of  the  highway  where  it  has  beim 
located.  The  defendants  are  the  members  of 
the  board  of  superrisors  and  the  auditor  of 
Wright  county.  Their  answer  contains  a  gen- 
eral  denial,  and  alleges  that  the  plaintiff 
waived  all  objectlona  to  the  establlsbment  of 
the  highway,  and  is  estopped  to  question  Its 
validity,  for  the  reason  t^at  he  filed  a  claim 
for  damages,  and  did  not  at  any  time  file 
objections  In  writing  to  the  establishing  of 
the  highway;  that  in  consequence  of  the 
facts  Btiiterl  the  defendants  were  Induced  to 
brieve,  and  did  believe,  that  the  plaintiff 
waived  all  questltm  or  right  connected  with 
the  estabUstament  of  the  highway,  excepting 
as  to  the  amount  of  his  damages. 

Section  9Si5  of  the  Code  provides  tlmt  a 
highway  "must  not  be  established  •  •  • 


I  through  any  garden,  orcliard  or  ornamental 
I  ground  contiguous  to  any  dwelling  house 
I  *  *  *  without  tbe  consent  of  the  owner." 
I  It  Is  admitted  that  the  board  f>f  snpervlsora 
had  no  power  to  establish  a  highway  throngh 
!  the  garden,  orchard,  or  ornamental  grounds 
I  of  tbe  plalntifl^  contiguous  to  his  dwelling 
I  house,  without  his  consent;  but  it  is  denied 
I  that  the  one  In  question  runs  through  any 
!  garden,  orchard,  or  omauiental  grounds. 
The  evidence  Justified  the  district  court  In 
finding  the  material  facts  In  this  branch  of 
the  case  to  be  as  follows:  Groves  had  beoi 
planted  on  tbe  40'acre  tract  on  which  the 
dwelling  of  tbe  plaintiff  Is  located,  and  on 
the  Dalrymple  40,  and  also  some  fruit  trees; 
but  the  space  between  the  trees  on  the  two 
tracts,  in  which  there  were  no  trees,  was 
about  four  rods  in  width.  At  one  time  there 
was  a  dwelling  house  on  the  Dalrymple  40. 
and  this  space  was  left  as  a  way  for  the  resi- 
dents on  the  two  tracts  to  reach  their  dwel- 
j  ling  hou8«  from  the  highway,  which  extend- 
ed  along  the  north  sides  of  the  tracts.  It  was 
also  used  by  other  perscniB.  In  the  summer 
of  the  year  llfl}2  no  fruit  trees  were  standing 
within  the  limits  of  the  proposed  h^hwoy, 
excepting  a  wild  plnm  tree,  about  three  feet 
in  height.  Within  these  limits  were  a  Cot- 
tonwood tree,  a  grapevine  four  or  five  feet  In 
iragth,  a  wild  currant  bush,  and  small  rose 
bushes,  growing  in  the  sod.  After  tbe  pro- 
ceedings to  establish  the  highway  were  com- 
menced, the  plaintiff  planted  some  fruit  trees, 
and  placed  bis  stable,  a  corncrib,  and  perhaps 
a  fence,  and  a  part  of  his  garden,  within  the 
space  the  highway  would  occupy,  and  stated 
that  he  had  planted  the  trees  for  the  purpose 
of  preventing  the  establlahment  of  the  road. 
All  this  appears  to  have  been  done  after  the 
commissioner  appointed  for  the  purpose  bad 
examined  Into  the  expediency  of  the  proposed 
highway,  and  had  reported  In  favor  of  estab- 
lishing It  We  are  of  the  opinion  that  the  dis- 
trict court  was  Justified  In  finding  that  at 
the  time  the  commissioner  made  his  examina- 
tion and  report  the  highway.  If  established 
at  that  time,  would  not  have  extended 
through  any  garden,  orchard,  or  ornamental 
grounds  of  the  plaintiff,  contiguous  to  his 
dwelling  bouse,  within  the  meaning  of  thr 
statute,  and  that  the  Improvements  after- 
wards placed  In  the  proposed  higbwity  were 
not  so  placed  In  good  faith,  for  a  proper  pur- 
pose, and  that  therefore,  they  shouM  not  be 
permitted  to  defeat  the  estahllstament  of  the 
road.  The  plaintiff  did  not  file  any  objection 
to  the  establishment  of  the  highway,  but  fil- 
ed a  claim  for  damages  in  the  sum  $1,000, 
on  which  he  was  allowed  9200.  Whether  the 
course  he  pursued  amounted  to  a  consent  to 
the  establlahlng  of  the  highway,  and  whether 
he  Is  estoinwd  to  object  to  It  now,  are  ques- 
tions which  the  conclusion  we  have  an- 
nounced makes  It  unnecessary  to  determine. 
We  are  of  the  opinion  that  the  Judgment  of 
the  district  court  should  be  sustained,  and  It 
Is  affirmed. 
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8UITH  T.  GRISWOLO 
(Supreme  Court  of  Iowa.   Oct  14,  1805.) 
Actios  on  Dcebill — Equitable  BsLisr — Iir- 

BTRUCTIOSS. 

1.  Id  an  action  on  a  duebill,  defendant 
asked  to  bare  the  instrament  reformed  so  as 
to  show  that  he  was  to  pay  said  bill  only  in  case 
he  had  the  amount  thereof  in  his  hands  after 
"he  procured  a  certain  loan  for  plaintiff,  and  al- 
leged that  he  did  not  procure  the  loan.  Beld, 
there  was  uo  error  in  refusing  to  transfer  the 
cause  to  the  equity  aide  of  the  docket,  as  the 
farts  that  would  reform  the  instniment  woQld 
defeat  a  recovery  on  it 

'2.  Where  defendant  in  an  action  on  a  due- 
bill  answered  that  it  was  agreed  that  he  was 
■not  to  pay  the  amount  thereof  unless  he  pro- 
cured fl  loan  for  plaintiff  from  an  insarance 
company,  and  that  he  did  not  procure  the  loan, 
it  was  error  to  permit  a  recovery,  in  the  ab- 
sence of  a  reply,  by  showing  that,  though  the 
loan  was  not  procured,  by  reason  of  plain' 
tiff's  failure  to  remove  incumbrances,  the  mort- 
frage  executed  by  plaintiff,  to  be  used  in  pro- 
curing the  loan,  was  held  by  the  insurance  com- 
.pany  and  by  defendant  as  biudiiig  on  plaintiff. 

Appeal  from  district  court,  Calhoun  coun- 
ty; O.  D.  Goldsmith,  Judge. 

In  Slai-ch,  1893,  the  defendant  made  to 
the  ])lalntirr  a  duebtil  for  $108,  which  is  the 
basis  of  this  action.  The  following  Is  the 
third  division  of  the  answer:  "Third.  And 
for  further  defense  the  defendant  avers  that 
&t  the  time  the  said  pretended  duebill  was 
i^xecuted  the  plaintiff  engaged  the  defend- 
ant to  procure  for  her  a  loan  of  $G00  from 
the  Aetna  InBurnnce  Company,  and  that, 
when  so  obtained,  that  out  of  it  he  was  to 
pay  certain  obligations  owing  by  said  plain- 
tiff, and  that  the  balance,  after  obligations 
were  paid  out  of  the  proceeds  of  said  loan 
by  the  defendant,  that  there  would  be  then 
remaining  in  bis  luinda,  as 'due  the  plaintiff, 
the  sum  of  one  liundred  and  eight  (108)  dol- 
lars, and  that  said  sum  would  only  be  due 
the  plaintiff  In  the  event  that  said  loan  was 
procured  by  the  defendant  from  the  said 
Insurance  company,  and  that  In  no  event 
was  the  defendant  obligated  to  pay  the  plain- 
tiff any  sum  until  said  loan  should  have 
been  procured,  and  that  said  written  agree- 
ment was  executed  to  the  plaintiff  at  her  re- 
quest, in  pursuance  of,  and  to  express,  said 
oral  agreement,  and  as  a  memorandum  only 
to  her  tliat  such  a  sum  would  be  due  and 
imyable  to  her  after  the  procurement  of  said 
loan,  and  the  payment  of  her  obligations  out 
of  the  sum,  as  above  set  forth;  and  it  was 
understood  and  agreed  that  said  written 
agreement  should  and  did  stand  feu-  and 
represent  the  said  oral  agi*eement.  and  not 
otherwise.  And  defendant  avers  that  said 
written  agreement  ^ould  show  the  true  and 
only  agreement  hetween  the  parties,  which 
was  that  $108  was  due  and  payable  to  the 
-plaintiff  only  in  the  event  that  tlie  loan  from 
ithe  Aetna  Insurance  Company  should  be  ob- 
-talned  and  perfected;  that  It  was  then  nn- 
Klrrstood.  believed,  and  agreed  that  said  writ- 
ten agreonent  did  express  the  oral  agtee- 
iinent  of  the  parties,  with  all  its  conditions 


and  ptovldons,  and,  so  agreeiog  aitd  ao  b*- 
lierlng,  the  same  was  executed  and  d^Ter^ 
ed;  and  that.  If  the  said  agreement  does 
not  contain  the  said  condition,  then  it  Is  not 
the  agreement  of  the  parties,  and  tbe  same 
should  be  reformed  and  oorreeted."  Tbe 
second  dlTisttHi  shows  substantially  tbe  same 
state  of  facts,  and  It  contains  averments  tliat 
the  oral  agreement  was  that  in  no  event  was 
the  defendant  obligated  to  pay  untU  tbe  loan 
should  be  procured,  and  tliat  tbe  duebill 
stood  for  and  r^resmted  tbe  oral  agree- 
ment; and  tbe  division  is  made  the  basis 
for  the  prayer  ttx  tbe  reformatloD  of  tiie 
written  agreement  or  duebill  to  conform  to 
tbe  undavtandlng  of  tbe  parties.  Tbe  fol- 
lowing is  the  prayer  of  tbepetItI<HL  **Wbere- 
fore,  tbe  defendant  asks,  on  Snal  bearing, 
that  said  written  dueblU  or  writing,  upon 
which  plaintiff  bases  her  canaa  of  action, 
may  be  reformed  and  corrected  to  show  tbe 
condition  upon  which  the  same  was  to  be 
paid;  ^t  plalntUTs  petition  may  be  dis- 
missed; and  that  defendant  have  Judgment 
for  bis  coats,  and  a  decree  ^orldlng  for  t  be 
same,  and  such  otber  relief  as  equity  can 
give."  Upon  filing  tbe  answer  tbe  def«id- 
ant  moved  tbe  court  to  transiar  tbe  cause 
for  trial  as  an  equity  case,  which  the  court 
refused;  and  the  issues  were  then  submitted 
to  a  Jury,  that  found  for  tbe  plaintiff,  and 
from  a  Judgment  tbereon  tbe  defmdant  ap- 
pealed. Reversed. 

Botsford,  Healy  &  Healy,  for  appellant. 
Yeoman  &  Kenyon,  for  appellee. 

GRANGER,  J.  1«  There  was  no  error  In 
the  refusal  of  the  court  to  transfer  the  cause 
to  the  equity  side  of  the  docket  tor  trIaL 
The  answer  presented  only  defensive  mat- 
ter. Had  the  agreement  been  reformed,  the 
legal  effect  would  have  been  no  more  than 
the  legal  effect  of  the  facts  pleaded  In  the 
law  action.  The  sufficiency  of  the  facts 
pleaded  as  a  defense  was  not  questioned, 
and,  if  they  were  established,  tbe  law  forum 
gave  the  same  relief  as  was  sought  in  equity. 
'I'he  facta  that  would  reform  the  Instnmsent 
would  defeat  a  recovery  on  it  Under  such 
circumstances,  equity  hod  no  Jurisdiction. 
Tills  Is  elementary.  City  of  Council  Bluffs 
V.  Stewart,  51  Iowa,  385,  1  N.  W.  628;  Du- 
buque &  S.  C.  Ry.  Co.  V.  Cedar  Falls  ft  M. 
Uy.  Co.,  70  Iowa,  702,  39  N.  W.  091. 

2.  Tiiere  was  no  reply,  and,  as  the  defense 
of  a  failure  of  consideration  is  an  affirmative 
one,  the  burden  was  'vylth  the  defendant,  the 
law  operating  as  a*denial  of  the  answer.  To 
estahlisb  this  defense,  It  was  necessary  to 
prove  that  when  the  duebill  was  given  It 
was  for  an  amount  to  become  due  plaintiff 
from  the  f  GOO  'to  come  from  the  Insurance 
company,  after  the  payment  to  defendant 
for  advancements,  and  a  prior  mortgage,  and, 
If  the  loan  was  not  obtained,  then  the  due- 
bill  was  not  to  be  paid.  The  failure  of  con- 
sideration, as  pleaded,  vas  cleariy  establlsb- 
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ed  by  plaintiff's  evidence,  aod  the  tacts  do 
not  appear  to  be  disputed  In  the  record. 
Plaintiff,  to  aTOld  the  effect  of  these  facts, 
as  shown,  was  permitted  to  prove  a  series 
of  transactions  happening  after  the  execu- 
tion of  the  duebill.  and  mainly  after  the 
facts  pleaded  as  showing  a  failure  of  con- 
sideration had  transpired.  The  court,  after 
stating  the  laane,  gave  to  the  Jury  this  In- 
struction:   "Seventh.  If  yon  find  that  the 
Aetna   Life   Insurance   Company  accepted 
such  .notee  and  mortgage  execnted  and  de- 
livered to  it,  and  treated  them  as  In  any  way 
binding  obligations  of  plaintiff,  or  If  It  as- 
signed or  transferred  the  same  to  defendant, 
and  he,  while  holding  them,  sought  to  en- 
force them  as  the  obligations  of  plaintiff,  and 
she  recognized  and  treated  them  as  such, 
then  there  has  been  no  failure  of  the  con- 
sideration for  the  duebill,  and  your  verdict 
should  be  for  the  plaintiff."  It  will  be  seen 
that  the  Instruction  permits  other  facts  than 
the  loan  to  be  shown  as  a  consideration  for 
the  duebill,  or  It  may  be  better  stated  to  say 
that,  notwithstanding  the  loan  was  not  ob- 
tained, It  permitted  the  effect  of  the  failure 
to  obtain  the  loan  to  be  avoided  by  the  fact 
that  the  notes  and  mortgage  had  been  treated 
or  recognized  by  the  Insurance  company,  or 
the  defendant,  and  the  plaintiff,  as  binding. 
No  money  was  ever  obtained  from  the  in- 
surance  company.    Anticipating   that  the 
money  would  be  obtained,  plaintiff  executed 
the  notes  and  mortgage,  and  the  latter  was 
recorded.  Plaintiff  failed  to  secure  a  release 
of  the  prior  mortgage  as  she  agreed,  and  the 
loan  failed.  While  the  loan  was  expected  to 
be  made,  defendant  advanced  f  150  to  plain- 
tiff. She  sold  the  land,  and  moved  to  Da- 
kota: the  fuile  being  subject  to  this  antlcl- 
pntod  loan,  the  mortgage  for  which  was  of 
record.  The  money  from  the  insurance  com- 
pany was  In  the  hands  of  defendant,  to  be 
paid  when  the  prior  mortgage  was  satisfied 
of  record.  The  amount  of  the  prior  Incum- 
brance, the  advancements  by  defendant,  and 
his  commissions,  and  some  fees,  aggregated 
an  amount  so  that  there  would  remain  for 
the  plalDtir  $106,  for  which  the  duebill  was 
given;  It  being  then  supposed  that  the  prior 
incumbrance  would  be  removed,  and  defend- 
ant could  apply  the  money.  After  the  fail- 
ure of  the  loan,  defendant,  to  protect  hlms^ 
for  what  he  bad  advanced,  obtained  an  as- 
signment of  the  mortgage  from  the  Insur- 
ance company,  and  later  the  prior  mortgage 
was  obtained;  and  matters  were  finally  ad- 
Justed  by  the  owners  of  the  land,  and  the 
liens  canceled.  Suit  is  afterwards  commen- 
ced on  the  note.  The  adjustments  were  the 
result  of  several  transactions.  Involving  com- 
missions and  payments;  and  they  were  all 
admitted  in  evidence  to  show,  as  we  must 
assume,  that  the  Insurance  company  mort- 
gage had  been  treated  as  binding,  for  that 
la  the  proposition  submitted  to  the  jury.  We 
think  the  trial  was  a  clear  departure  from 
the  issues  presented  by  the  pleadings.  If 
v.G4N.'W.no.l4 — 40 


the  plaintiff  desired  to  avoid  the  facts  plead- 
ed as  a  defense,  she  should  have  pleaded  the 
facts  in  avoidance,  under  the  provisions  of 
Code,  i  266S,  by  which  course  the  issue  tried 
would  have  been  presented!  Bank  t.  Wright, 
81  Iowa,  728,  48  N.  W.  91.  and  60  N.  W.  23, 
and  cases  there  cited.  The  evidence  was  ad- 
mitted under  objection,  and  appellant  pre- 
sents the  point  in  argument,  and  there  is  no 
attempt  made  to  answer  it.  We  think  the 
point  is  well  taken,  and  the  Jodgment  la  re- 
versed. 


CRIbL  T.  JBFFRET.  Sheriff. 

(Supreme  Conrt  of  Iowa.  Oct  12,  ISffiS.) 

Landlord's  Libk— AfpeaLi-E^ohs  mot  Raised 
Bkuiw. 

1.  Under  Code.  !  2017,  ziviag  a  landlord 
a  lien  "for  his  rent''  on  certaio  personal  prop- 
erty of  the  lessee,  a  landlord  caanot  have  a  lien 
for  rent  where  the  consideratloD  moving  to  him 
iinrler  the  lease  is  for  rent  and  other  purposes, 
and  it  Is  imposaihle  to  determine  what  part  is 
for  rent. 

2.  A  reversal  of  a  money  judgment  on  a  re- 
plevin bond  cannot  be  had  because  it  does  not 
show  that  defendant  elected  to  take  sncb  Judg- 
ment, and  the  Judgment  was  slightly  in  excess 

I  of  the  value  of  the  property,  where  such  errors 
were  not  called  to  the  attention  of  the  trial 
court. 

Appeal  from  district  court,  Carroll  county; 
George  W.  Paine,  Judge. 

This  is  an  action  to  recover  the  posseBsion 
of  certain  personal  property  held  by  the  de- 
fendant, as  sheriff,  under  an  attachment  as 
the  property  of  0.  F.  Aspegren,  and  wbidi 
the  plaintiff  dalnu  by  vlrtve  of  an  alleged 
landlord's  lien  under  a  written  contract  with 
said  Aspegren.  X>efendant'B  demurrer  to 
plaintiff's  petition  was  soatalned,  and,  the 
plaintiff  electing  to  stand  upon  her  petitltm. 
Judgmoit  was  entered  againat  her  and  the 
surety  on  her  replevin  bond  In  the  sum  of 
$754.   Plaintiff  appeals.  Affirmed. 

F.  M.  Powers,  for  a^eUant.  W.  B.  Lee, 
for  appellee. 

GIVEN,  C.  J.  1.  The  writtoi  contract  un- 
der which  plaintiff  claims  a  landlord's  lien 
was  executed  February  7,  1885,  between  Wil- 
liam Crill,  as  party  of  the  first  part,  and  said 
C.  F.  Aspegren,  as  party  of  the  second  part, 
and  is  In  substance  aa  follows:  The  party  of 
the  first  part  agreed  to  lease  to  the  party  of 
tbe  second  part  the  tract  of  land  described 
"for  a  term  of  ten  years,  under  the  ft^owii^ 
conditions,  to  wit:  Tbe  party  of  tbe  second 
part  to  take  possession  of  said  premises  the 
first  day  of  Klarch,  1885,  and  shall  proceed  to 
work  the  same  In  a  good  workmanlike  man- 
ner. That  the  stock  and  tools  for  working 
the  same  shall  be  furnished  by  the  said  party 
of  the  second  part;  the  party  of  the  first  part 
hereby  agreeing  to  furnish  all  the  necessary 
feed  and  seed  for  tbe  first  year,  and  thereaft- 
er the  seed  and  feed  for  tbe  use  of  tbe  prem- 
ises shall  be  taken  fr<Hn  the  undivided  prod- 
uce raised  thereon;  and.  further,  tbat  what 
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grata  and  produce  remain  after  the  seed  and 
feed  for  atoclc  have  been  used  shall  be  equally 
dlTtded  between  the  parties  hereto.  And  It 
ts  hereby  further  agreed  that  the  tlrst  party 
diall  fui-nlsh  a  car  load  of  heifers  and  one  buU 
for  the  use  of  said  premises;  that  the  same 
shall  be  appraised  at  their  real  value;  that 
the  same  shall  be  fed  on  the  premises;  and 
that  at  the  expiration  of  this  lease  the  party 
of  the  second  part  shall  pay  to  the  first  parly 
the  appraised  valu^  without  Intereat,  in  mon- 
ey or  stock,  of  the  car  load  heretofore  men- 
tioned; that  the  party  of  the  second  part  Is 
hereby  allowed  to  use  such  of  the  farm  prod- 
uce as  may  be  necessary  for  bla  llTlng,  Includ- 
ing pork,  beef,  vegetables,  eta  And  it  Is  fur- 
ther agreed  that  the  first  party  may  furnish 
cattle  and  hogs  or  other  stock  In  sufficient 
quantities  to  consume  all  grain  or  produce 
raised  on  said  pranisea."  Said  contract  con- 
tains a  further  provision  aa  to  i^iairs  on  the 
premises,  that  need  not  tw  set  oat,  and  also 
the  fUlowlng:  "And  It  la  farther  agreed  by 
and  between  parties  that  If  at  any  time  there 
appears  to  lie  more  stock  of  any  kind— hay, 
grain,  or  other  produce— f»i  the  premises  than 
la  profitable,  the  aame  may  be  sold,  and  the 
monej-8,  after  deductli«  tlie  purchase  price,  if 
the  same  were  purchased,  shall  be  divided 
equally  betweoi  the  parties  hereto."  Plain- 
tiff alleges  In  her  petition  "that  there  Is  now 
due  said  plaintiff  on  said  lease  the  sum  of 
91.900;  ttiat  plaintiff  is  the  owner  of  said 
claim  under  said  lease."  She  demands  judg- 
moit  for  the  posseaslcm  of  said  personal  prop- 
erty, or  the  value  thereof  it  same  cannot  be 
found,  aJid  for  damages,  interest,  and  cosb^ 
The  question  raised  t>y  the  dannrrer  Is  wheth- 
er, under  the  contract  set  out,  and  the  alle- 
gatlotts  of  her  petition,  the  plaintiff  Is  entitled 
to  a  landlord's  lien. 

2.  Section  2017  of  Code  gives  to  the 
landlord  "a  lien  for  his  rent"  upon  the  person- 
iU  property  described  in  tbat  section,  and  sec- 
tion 201S  provided  how  this  Uen  may  be  ef- 
fected. This  lien  and  "remedy  are  purely 
statutory,  and  are  to  be  strictly  construed." 
It  will  be  observed  that  under  the  contract 
set  out  the  party  of  the  first  part  was  to  tur- 
nlsta  to  the  party  of  the  second  part.  In  ad- 
ditton  to  the  land,  "all  necessary  feed  and 
seed  for  the  first  year."  He  vas  also  to  f  ur- 
nlsh  "a  car  load  of  hdfers  and  one  bull  for  the 
ose  of  said  premlBes,"  and  bad  the  prtvllege 
of  "famishing  cattle  and  hogs  or  other  stock 
In  snflOdent  quantities  to  consume  all  gialn  or 
produce  raised  on  said  premises."  In  return 
for  this  the  party  of  the  second  part  agreed 
to  furnish  the  stock  and  tools  for  working 
the  farm,  and  to  work  the  same  in  a  work- 
manlike manner,  to  divide  equally  what  grain 
and  produce  remained  after  the  feed  and  seed 
were  used;  to  feed  the  stock  funilshed  by 
the  party  of  the  first  part  on  the  premises, 
and  to  slHue  equally  all  moneys  recdved  on 
■ate  of  produce  or  stock  after  deducting  the 
purchase  price  of  such  stock  as  waa  par- 
trhnxf d.  Leaving  out  of  cansideratltm  the  put^ 


chase  price  that  was  to  be  returned  to  the 
party  of  the  first  part.  It  will  be  seen  that  the 
share  that  he  was  to  have  In  tlie  produce  and 
In  tbe  money  rec^ved  upon  the  sale  of  prod- 
uce or  stock  was  not  mily  In  oonsldeiation 
of  the  use  of  his  land,  but  also  for  the  feod 
and  stock  furnished.  It  is  certainly  dear, 
therefore,  that  the  retnm  coming  to  the  party 
of  the  first  lurt  was  not  for  rent  only,  but  la 
part  as  compensation  for  the  feed,  stcick.  and 
seed  furnished.  It  will  be  obsored  tbat  It  la 
not  until  the  expiration  of  the  10  yean  tiiat 
the  party  of  the  second  part  Is  to  pay  to  the 
party  of  tbe  first  part  In  money  or  stodc  the 
appriilfied  value  of  tbe  car  load  of  stock  tar- 
nislied.  but  as  to  any  other  sto(^  the  fltst 
party  might  furnish  be  Is  to  be  relmtMined 
the  pun-hase  price  whea  tbe  stock  la  sold. 
Aside  from  the  appraised  value  ct  tbe  car 
load  of  cattle,  the  party  of  the  first  part  Is 
entitled  to  a  return  of  the  purchase  price  of 
any  other  stodc  furnished  by  him  to  consume 
the  produce  raised  on  the  premises  upon  the 
sale  thereof,  and  to  ihare  equally  In  the  sale 
of  all  stock  and  prodac&  In  the  recent  case 
of  Smith  V.  Dayton  (Iowa)  82  N.  W.  051,  this 
court  said:  "In  order  to  have  a  lien  tor  rrat 
the  landlord  must  show  that  his  claim  la  for 
rent;  and  If  he  so  blends  the  rent  aeoount 
with  other  Items  tiut  It  Is  Imposdble  to 
arato  one  from  the  other.  If  he  so  confoaes 
them  that  when  payments  are  made  It  la  im- 
possible to  s^  which  ts  paid,  the  rant  or  aome 
of  the  other  Items,"  lie  Is  presomed  to  have 
waived  bis  right  to  the  Hen.  By  this  contract 
these  parties  have  so  blended  the  compensa- 
tion that  Is  to  come  to  the  party  (tf  tbe  flret 
part  that  It  is  Impossible  to  say  what  part 
thereof  is  for  roit  and  what  on  account  of 
the  seed,  feed,  and  stock.  The  plaintiff  al- 
leges "that  there  is  now  due  said  plaintiff  on 
said  lease  the  sum  of  11,600,"  but  It  la  not 
alleged  that  this  is  due  as  rent  The  daim  Is 
for  91,900  due  under  the  contract,  but  how 
much  thereof  Is  on  account  of  teat,  and  hew 
much  on  account  of  the  purchase  pAee  ot  tbe 
stock  other  tlian  the  car  load,  aud  bow  much 
on  account  of  the  sale  of  stock  and  produce. 
Is  not  made  to  appear.  Counsel  dlscoss  the 
question  whether  this  contract  does  not  con- 
stitute tbe  parties  ttiereto  copartners,  but  Oils 
we  need  not  determine;  our  inqnliy  beliv 
simply  whether  plaintiff  is  mtiUed  to  a  land- 
lord's lien.  We  are  not  called  upon  to  det^ 
mine,  nor  do  we  ctetermlne,  what  the  plain- 
tUTs  rights  may  be  under  the  contract  set  ont, 
further  than  to  say  that  she  la  not  entitled  to 
a  landlord's  Hen  by  virtue  thereof  under  tbe 
allegations  of  her  petition.  We  do  not  think 
it  possible  to  so  s^iarate  the  condderatioos 
moving  to  the  party  of  the  first  part  undw 
said  contract  as  to  say  what  part  tboeof  is 
for  rent  and  what  part  for  the  otlmr  con^der- 
ations. 

3.  Plaintiff  electing  to  stand  t^on  ber  peti- 
ttou,  Judgment  was  rendered  against  her  on 
her  replevin  bond  for  9754  and  costs,  to  which 
she  excepted.   Among  the  errors  asrigned  Is 
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that  "the  court  erred  in  rendering  Judgment 
against  plaintlfTs  replevin  boad  for  $754." 
It  is  contended  that,  as  the  Judgment  does  not 
show  that  defendant  elected  to  take  a  money 
Judgment,  It  should  tiflre  been  for  the  return 
of  tbe  property,  and  that  the  Judgment  Is  for 
four  dollars  In  excess  of  the  value  of  tbe  prop- 
erty. It  does  not  appear  that  either  of  these 
alleged  errors  was  called  to  the  attention  of 
the  trial  Judge,  who  would,  no  doubt  have 
pronaptly  corrected  them,  If  errors  tbey  are. 
We  will  not  reverse  the  Judgment  of  the  trial 
court  under  such  a  state  of  facts.  Our  con- 
clusion is  that  defendant's  demurrer  was 
proi;>erIy  sustained,  and  that  the  Judgment  ot 
tbe  district  oourt  alionld  be  affirmed. 


MORRIS  V.  EXCELSIOR  COAL  CO. 
(Supreme  Court  of  Iowa.   Oct  12,  1895.) 

bUDHI  so  BMFLOT&  —  PkOXIMAU  CaDSS  — QDBB- 
TlOX  FOR  JUNT. 

Where  the  teatimony  ts  conflicting  as  to 
whether  deceased  was  killed  through  his  own 
Diligence  in  blasting  and  removing  coal,  or 
through  tbe  negUgeace  of  defendant   In  not 

{rroperly  caring  for  the  roof,  the  issue  should  be 
eft  to  the  jury. 

Appeal  from  district  court  Mahaska  county; 
D.  Rjan,  Judge. 

Tbe  plaintiff  Is  administratrix  of  the  estate 
of  J.  D.  KfotTls,  deceased.  The  defendant  Is 
a  corpturation  engaged  in  mining  coal.  The 
deceased  was  employed  by  the  defendant  to 
work  In  the  mlna  Wlille  so  employed  the 
roof  of  that  part  of  the  mine  in  which  he  was 
at  worl£  caved,  and  fell  upon  him,  killing  him 
instantly.  This  action  was  brought  to  recover 
the  damages  sustained  by  bis  estate  on  ac- 
count of  his  death.  At  the  close  of  the  in- 
troduction of  tbe  evidence  the  court  on  mo- 
tion, directed  the  Jury  to  return  a  verdict 
for  the  defendant  The  plaintiff  appeals.  Re- 
versed, 

James  Carroll  and  L.  C.  Blanchard,  for  ap- 
pellant  J.  F.  ft  W.  R.  Locey.  for  appellee. 

ROTHROCK.  J.  It  appears  from  tbe  evl- 
tlence  that  the  mine  In  which  the  deceased 
was  at  work  had  been  operated  for  seveial 
years,  and  that  part  of  it  where  the  casualty 
occurred  bad  been  worked  out,  except  the 
sides  of  tbe  entries.  The  deceased  and  others 
were  engaged  In  one  of  the  entries,  remov- 
ing the  sides  or  pillars  of  coal  which  pup- 
I>orted  the  roof  of  the  entries.  Tbe  mine  was 
fntered  from  the  surface  of  the  ground  by  a 
shaft  about  80  feet  deep,  and  the  entry  ex- 
tended from  the  bottom  of  this  stiaft  a  long 
tlistance,  Into  the  mine,  and  many  rooms  had 
lieon  worked  out  in  difTerent  directions.  Tbe 
method  adopted  to  remove  tbe  sides  or  sup- 
port of  tbe  entry  was  to  work  in  the  entry 
furtfaeet  from,  and  proceed  with  tbe  work 
towards,  tbe  shaft  As  the  work  progressed 
the  entry  closed  up  after  tbe  miners,  by  rea- 
son at  the  removal  of  tlie  supports  of  the 


roof.  It  was  the  duty  at  the  miners  to  pro- 
tect themselves  by  props  or  supports  at  all 
parts  where  tbe  roof  became  insecure  by  rea- 
son of  the  removal  of  the  coal  from  the  sidet*. 
Tbe  place  In  tbe  entry  where  Morris  was 
killed  was  some  2,500  feet  from  the  shaft, 
and  tbe  coal  was  moved  to  the  shaft  In  cars, 
upon  a  track  laid  for  that  purpose.  It  ought 
to  be  stated  that  the  main  entry  from  the 
sliaft  bad  branches  leading  to  different  parts 
of  the  mine.  It  is  c<mceded  that  It  was  the 
duty  of  the  defendant  to  keep  and  main- 
tain the  roofs  of  the  entries  in  a  reasonably 
safe  condition,  so  as  to  protect  tbe  miners 
from  injury  by  falling  slate,  stone,  or  earth 
from  other  causes  than  their  own  work.  This 
was  done  by  means  (tf  props  or  supports 
where  they  appeared  to  be  necessary,  and 
by  inspection  of  tbe  roof  at  points  where 
there  were  no  supports,  and  putting  In  addi- 
tional supports,  if  required. 

Tlie  main  contention  of  the  plaintiff  upon 
the  trial  was  that  Morris  was  kilted  by  rea- 
son of  the  negligence  of  the  defendant  in 
falling  to  put  In  supports  at  the  place  wnere 
he  was  killed.  The  defense  appears  to  have 
been  placed  upon  the  ground  that  tbe  roof 
fell  because  of  the  negligence  of  Morris  and 
his  fellow  miners  In  blasting  and  removing 
the  coal,  and  that  ttiere  was  no  negligence 
on  tbe  part  of  tbe  defendant  In  the  matter 
of  furnishing  a  reasonably  safe  entry,  nor  In 
making  Inspection  thereof  at  reasonably  prop- 
er Intervals.  We  have  examined  the  evidence 
and  studied  the  record  with  tbe  utmost  care, 
and  our  conclusion  is  that  the  case  ought  to 
have  been  submitted  to  tbe  Jury.  As  we  un- 
derstand tbe  testimony  of  the  wltnoftses.  there 
Is  a  decided  conflict  in  the  evidence  whether 
the  work  of  tbe  miners  caused  the  slate  to 
fall  from  tbe  roof.  It  appears  that  Morris 
was  engaged  In  shoveling  coal  upon  a  car. 
While  so  engaged,  he  heard  the  slate  roof 
crack,  and  he  started  to  rim  down  the  entry 
towards  the  shaft  when  he  was  caugbt  l>y 
tlie  falling  slate.  One  witness  stated  that  he 
was  killed  20  feet  from  the  place  where  he 
was  sliovellng  coal  on  the  car.  Other  wit- 
nesses place  it  at  a  much  less  distance.  There 
la  some  evidence  which  also  tends  to  show 
tliat  the  place  where  the  mining  was  done 
was  back  of  where  the  car  stood.  Now,  it  is 
to  be  conceded  that  If  It  should  be  found 
that  the  slate  did  not  fall  by  reason  of  the 
work  of  tbe  miners,  tbe  plaintiff  cannot  re- 
cover, unless  there  Is  such  a  case  made  thai 
the  defendant  might  fairly  be  found  to  be 
negligent  in  not  giving  proper  attention  to 
tbe  safety  of  the  roof  of  the  entry.  The  evi- 
dence shows  beyond  all  question  that  there 
are  many  places  in  the  roofs  of  mines  that 
do  not  require  props  or  supports,  because  of 
tbe  roofs  being  composed  of  slate  or  stone. 
But  there  is  evidence  tending  to  show  that 
such  places  In  the  roof,  by  lapse  of  time,  be- 
come dangerous,  and  require  props.  The  de- 
fendant, as  it  appears,  was  In  the  habit  of 
making  daily  Inspection  of  the  roof,  by  tap- 
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ping  It  with  the  dnll  end  of  a  pick.  Whether 
daily  inspection  was  required,  we  do  not  de- 
termine. The  question  whether  an  inspection 
had  been  made  on  the  mfurniug  of  the  accl- 
deot  is  somewhat  In  douht.  Of  course,  it  Is 
to  be  understood  ttiat  we  do  not  hold  that 
the  fact  that  the  roof  was  not  propped  at 
the  place  of  the  accident  authorizes  a  recov- 
ery. The  men  working  In  the  mine  know 
that  props  are  <mly  used  where  they  are 
thought  to  be  necessary,  and  by  their  em- 
ployment they  take  the  risk  of  the  service 
with  the  roofs  in  that  condition,  but  with 
the  obligation  on  tibe  defendant  to  make  prop- 
er inspection  of  the  roof,  and  to  remedy 
defects  therein.  We  are  not  without  doubt 
on  this  point  In  the  case,  but  our  conclusion 
Is  that  the  motion  to  direct  a  verdict  sbouid 
have  been  ovmiiled.  Reversed. 


NAMES  V.  DWELLING-HOUSE  INS.  CO. 
OF  BOSTON. 
(Supreme  Court  of  Iowa.  Oct.  12,  1895.) 
Tbial— Opbnino  ako  Closs  — New  Trial  — Ik- 

BUBAKOB — BURMIMa  BT  InBDKBD— INBTBDC- 
T  I  OSS— CON  8P1 R  A  CT— E  VI D  B  N  C  K. 

1.  A  defendant  who  admits  the  allegations 
of  the  complaint  and  seeks  to  defeat  them  by 
affirmative  defenses  is  properly  allowed  the 
oiiening  and  cloBiug  arauments  before  the  jury. 

2.  A  new  trial  on  the  ground  of  Burprise  and 
newly-discovered  evidence  is  properly  denied, 
where  the  evidence  relied  on  is  cumulative, 

3.  The  burning  of  an  insured  building  by 
the  insured,  Id  pursuance  of  a  conspiracy  to  ob- 
tain the  insurance  which  he  has  on  personal 
property  therein,  will  also  prevent  the  recovery 
of  uie  iQBarance  on  the  bnilding. 

4.  Where,  In  anit  for  insorance  on  a  build- 
ing, defendant  avers  in  defense  a  conspiracy 
between  plaintiff  and  others  unknown  to  bum 
the  batlding  to  procure  insurance  on  personal 
property  therein,  evidence  that  the  house  was 
Bred  by  an  unuiown  incendiary,  but  not  the 
plaintiff;  that  the  plaintiff  planned  to  realize 
on  the  insurance  obtained  on'tlie  personal  prop- 
erty, which  could  only  be  done  by  burning  the 
buildiDg,— -warrants  an  instruction  on  the  theory 
of  the  existence  of  a  conspiracy,  though  the 
other  conspirators  are  not  identi&i>d. 

5.  Where,  on  suit  for  insnrance  on  a  build- 
ing, the  defense  of  a  consptracr  between  plain- 
tiff and  others  to  born  the  bnilding  to  procure 
other  insurance  is  6et  up,  an  instruction  aiithor- 
iKing  the  jury.  If  they  find  that  the  plaintiff  and 
Others  each  performed  arts  for  the  carrying  out 
of  the  common  purpose  to  burn  the  building  to 
procure  such  insurance,  to  find  that  liiey  were 
engaged  in  a  conspiracy,  la  proper, 

6.  Since  the  provision  in  a  fire  policy  requir- 
ing the  insured  nnilding  to  be  occupied  is  for 
the  safety  of  the  building,  occupancy  by  an  in- 
snrcr  who  has  conspired  to  burn  the  bniMiiig 
to  procnre  insurance  on  personal  property  Ih-rc- 
in  cannot  be  occupancy  within  such  a  provitiion 
in  a  policy. 

7.  Where,  on  suit  for  inanrance  on  personal 
property,  plaintiff  claimB  the  value  of  a  large 
number  of  books  destroyed,  and  there  is  evi- 
dence that  after  the  fire  there  were  no  remnants 
of  the  books,  evidence  that  remnants  of  hooks 
remained  after  the  burning  of  another  building 
Is  properly  excluded,  where  data  as  to  the  size 
of  the  building  or  extent  of  the  flre  are  not  giv- 
en. 

Appeal  from  district  conil;  Webster  coun- 
ty; B.  M.  Weaver,  Judge. 


Action  on  a  policy  of  fire  Insurance.  Judg- 
ment for  defendant,  and  plaintiff  aivealsi. 
Affirmed. 

R,  M.  Wright,  for  appellant  Yeoman  & 
Kcnyon  and  McTey  &  Cheshire^  for  appel- 

lea 

GRANGER,  J.  The  policy  In  suit  waa  on 
a  frame  dwelling  house  In  Fort  Dodge,  Iowa, 
and  the  amount  covered  thereby  was  ?800. 
The  policy  Issued  to  D.  F.  Names,  and  was 
by  him  assigned  to  Charles  E.  Names,  and 
by  him  to  the  plaintiff.  The  policy  iw?ued  on 
the  Ist  day  of  December,  1891,  and  the  Uiat 
assignment  was  made  December  21,  1S)1. 
The  three  persons  named  as  holders  of  tbe 
policy  are  brothers.  The  plaintiff,  after  ob- 
taining title  to  the  property,  obtained  on  his 
household  goods  and  furniture,  in  other  coto- 
panles,  $3,000  of  Insurance.  That  additional 
Insurance  was  in  three  separate  companies, 
the  last  policy  issuing  January  19,  1892 
Plaintiff  moved  into  the  house  early  in  Jan- 
uary, 1892,  and  on  tbe  15tb  day  of  the  next 
month  tbe  bouse  with  its  contents  wns  burn- 
ed, the  loss  being  total.  The  answer  admits 
the  issuing  of  the  policy;  that  It  is  unpaid: 
and  denies  tbe  otber  allegations  of  the  peti- 
tion. It  further  presents,  by  way  of  df- 
fense,  that,  because  of  the  nonoccupancy  of 
the  building,  the  hazard  of  tbe  defendani 
was  increased.  In  violation  of  tbe  terms  ot 
the  policy.  Also,  that  "the  flre  was  vHXJcured 
by  fraud,  and  wltb  the  knowledge,  consent, 
and  procurement  of  tke  plaintiff;  that  said 
plaintiff  conspired  with  certain  parties,  to 
the  defendant  unknown,  and  procured  a  large 
amount  of  insurance  on  household  goods, 
furniture,  and  books,  alleged  to  be  In  said 
building,  whlcb  the  plaintiff  did  not  own,  and 
which  were  not  at  the  time  therein,  nor  were 
they  at  tbe  time  therein,  nor  owned  by  the 
plaintiff  at  tbe  time  of  said  fire,  for  the  pur- 
pose and  wltb  the  Intent  to  bum  said  build- 
ing and  defraud  the  iBBium  of  tbe  amoiut 
of  such  Insurance." 

2.  At  the  conclusion  of  tbe  evidence,  on 
application  of  counsel  for  defendant,  they 
were  permitted  to  open  and  close  the  argo- 
ments  to  the  jury,  of  which  complaint  Is 
made.  Before  granting  the  request,  the  fol- 
lowing questions  by  the  court  were  answered 
by  the  defendant:  "Do  you  raise  any  ques- 
tion as  to  the  issuance  of  the  policy  sopd 
upon?**  To  which  counsel  responded,  "No." 
"Do  you  dispute  the  ownership  of  the  prop- 
erty destroyed  by  fire?"  The  answer  Is. 
"No."  "Do  you  raise  any  Issue  as  to  the 
Yalue,«f  the  property  being  the  full  amount 
mentioned  in  the  policy?"  The  answer  Is. 
"No."  The  court,  after  stating  the  Issues, 
said  to  the  jury  in  Its  instructions:  "It  is  not 
disputed  on  tbe  trial  tlmt  the  policy  sued  up- 
on was  issued  by  the  defendant  company,  or 
that  tbe  building  insured  was  destroyed  by 
flre,  or  that  the  building  so  destroyed  wa? 
of  the  full  value  of  the  sum  named  In  the 
l)oltcy.  As  to  none  of  these  matters,  then. 
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will  you  need  to  spend  any  time,  but  will 
confine  your  attention  entirely  to  the  two 
questions  raised  by  the  defense:  First,  was 
the  building  left  vacant  or  uUoccupled  at  or 
before  the  time  the  loss  occurred  and  after 
the  policy  issued?  second,  did  the  plaintiff, 
either  himself  or  by  conspiring  or  conniving 
with  any  other  person  or  persons,  burn  said 
building  or  cause  It  to  be  burned?  If  the  af- 
firmatlTe  of  either  of  said  propositions  has 
been  established  by  a  prepondei^nce  of  tbe 
evidence,  then  your  vei-dlct  will  be  for  the 
defendant;  but  If  neither  of  said  proposi- 
tions has  been  so  established,  your  verdict 
will  be  for  the  plaintiff."  Tbe  court  was 
clearly  right  in  its  holding.  The  answei-s  to 
the  queBtions  by  the  court  enabled  it  to  my 
to  the  Jury  (as  It,  in  effect,  did)  tliat  unless 
one  of  the  affirmative  defenses  was  proven 
tliere  should  be  a  verdict  for  plaintiff  for  the 
amount  of  tbe  [>ollcy.  The  answers  of  de- 
fwdant  were  admissions  that  plaintiff  had 
proven  his  case.  It  only  remained  to  be  seen 
If  defendant  had  established  Us  defenses  er 
one  of  them.  On  those  issues  it  bad  the  bur- 
den, and  with  no  other  Issues  involved  It  was 
entitled  to  the  opening  and  cloeing  to  the 
jury.  Code,  S  2779.  The  district  court  has  a 
discretion  In  such  matters.  Woodward  v. 
Laverty.  14  Iowa,  381;  Preston  v.  Walker,  26 
Iowa,  200.  There  is  a  claim  that  befwe  this 
was  done  plaintiff  was  put  to  full  proof,  and 
defendant  had  taken  full  advantage  of  Its  de- 
nials. But  that  does  not  change  the  legal 
situation,  because  the  answers  and  the  in- 
structions had  given  all  that  the  jury  could 
possibly  give  on  that  branch  of  the  case. 
*8.  A  theory  of  tbe  defense  Is  that  the  in- 
surance on  the  personal  property  was  ob- 
tained by  fraudulent  representations  as  to 
ownership,  amount,  and  previous  Insurance 
thereon,  and  that  the  Qre  was  set  In  pur- 
suance of  a  conspiracy  of  plaintiff  with  oth- 
ers to  defraud  the  insurance  companies.  Tbe 
fire  occurred  about  midnight,  or  later.  The 
testimony  tended  to  (If  It  did  not  conclusive- 
ly) show  that  plaintiff,  at  the  time  of  the 
fire,  was  at  Bamum,  some  nine  miles  from 
Ft.  Dodge.  After  both  [uirtles  had  rested, 
but  before  the  arguments  began,  tbe  de- 
fense asked  to  be  permitted  to  call  certain 
witnesses  for  examination,  which  the  court 
granted,  and  one  Delano  was  examined,  and 
testiHed  that  about  8  o'clock,  or  later,  on  the 
evening  of  the  night  of  the  Are  he  met  the 
plaintiff  with  a  load  of  furniture,  going  from 
Vt.  Dodge.  An  inference  from  the  testimony 
is  in  aid  of  the  defense  of  fraud  and  con- 
spiracy, by  having  it  appear  that  plaintiff 
was  In  Ft.  Dodge  early  in  the  evening,  and 
was  taking  furniture  from  the  house  for  the 
value  of  which  recovery  is  now  sought.  The 
testimony  of  Delano  was  admitted  without 
objection;  but  it  is  now  urged  that  it  was  a 
surprise,  and  a  new  trial  was  asked  on  the 
ground  of  such  surprise  and  of  newly-dls- 
covered  evidence.  Affidavits  in  support  of  tbe 
application  dispute  the  evidence  of  Delano, 


and  make  It  appear  that  It  was  a  brother  of 
the  plaintiff  that  Delano  met  with  tbe  furni- 
ture. Several  affidavits  were  attached  to  the 
application  showing  new  evidence,  but  we 
think  that  this  evidence  is  cumulative  in  the 
sense  thai  a  new  trial  cannot  be  granted  be- 
cause of  it.  The  particular  point  sought  to 
be  proven  Is  the  whereabouts  of  plaintiff  at 
a  particular  time;  that  is,  was  he  in  Bar- 
num  or  Ft.  Dodge  on  the  evening  of  the  night 
of  the  fire?  The  particular  fact  was  one  of 
careful  Inquiry  during  the  trial,  and  was 
thought  to  be  (as  it  was)  Important.  The 
plaintiff  testified  that  he  did  not  meet  De- 
lano, and  one  Reily  testified  that  he  slept 
with  plaintiff  on  tbe  night  of  the  fli-e.  at 
Bamum,  and  was  with  him  at  6  o'clock  and 
at  11  o'clock  In  the  evening.  Other  testimony 
tends  to  the  same  conclusion.  The  newly- 
discovered  testimony  is  to  show  the  same 
fact.  Under  the  well-established  rule,  not 
questioned  in  this  case,  a  new  trial  can- 
not be  awarded  because  of  such  evidence. 

4.  There  Is  a  claim  that  the  court  misstat- 
ed the  issues  to  the  Jury.  The  court.  In  stat- 
ing the  charge  of  conspiracy  to  obtain  in- 
surance and  burn  the  building,  Included  in 
such  fraudulent  insurance  the  building,  in- 
stead of  limiting  it  to  the  insurance  on  the 
personal  property.  There  is  an  Inaccuracy  in 
the  statement,  but  it  Is  an  entirely  harmless 
one,  for  the  consequences  are  as  broad  and 
conclui^ve  In  the  one  case  as  In  the  other.  If 
the  fraudulent  purpose  existed  as  to  one  part 
of  the  insurance,  and  the  building  was  burn- 
ed In  pursuance  of  it,  the  defense  is  as  c<hi- 
clusive  as  if  it  existed  as  to  all  the  Inaur- 
ance.  In  the  statement  of  the  issues  we  have 
quoted  the  language  of  the  petition,  and  the 
Inaccuracy  will  be  seen  to  be  without  preju- 
dice. 

5.  There  Is  a  complaint  of  the  Instructions 
because  there  Is  an  Implication  that  there  Is 
evidence  of  a  conspiracy,  when  In  fact  there 
Is  none.  The  statement  that  there  Is  an  en- 
tire absence  of  such  evidence  is  not  warrant- 
ed. In  the  sense,  so  vigorously  presented, 
that  tbe  evidence  in  no  way  Identifies  any 
person  or  persons,  by  name  or  description,  as 
a  coconspirator,  the  statement  Is  correct. 
But  the  averment  is  that  the  conspiracy  is 
with  others  unknown,  and  It  Is  not  to  be  said 
but  that  a  conspiracy  may  exist  and  be 
proven  without  the  Identification  of  the  par- 
ties to  the  conspiracy.  The  inference  that 
the  house  In  question  was  fired  by  an  In- 
cendiary Is  not  unwarranted.  The  circum- 
stances to  support  such  a  conclusion  are 
strong.  But  they  do  not  point  with  the  same 
certainty  to  the  person.  The  circumstances 
also  indicate  that  tbe  plaintiff  planned  to 
realize  on  the  Insurance  he  had  obtained, 
which  could  only  be  done  by  the  property 
being  de8ti%yed  by  fire.  The  circumstances 
do  not  point  to  him  as  tbe  person  setting 
the  fire,  because  of  his  known  jire^^euce  at 
another  place  at  the  time  of  the  fire.  Such 
facts,  more  or  less  aided  by  other  facts,  may 
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abow  a  coDsplmcr;  that  Is.  be  suffldent  to 
warrant  such  a  conclusion.  That,  to  our 
minds,  Is  tbe  situation  of  this  case.  We 
cannot  set  out  tbe  evidence  or  facts  in  de- 
tail. Tbe  evidence  was  suttlcicut  to  warrant 
the  Instruction. 

6.  There  are  Beveral  complalats  of  instmc- 
tions  given,  and  they  are  tuised  on  detached 
statements,  and  In  a  way  to  give  tbe  Ian- 
Kuage  a  meaning  not  Intended  or  properly  de- 
duclble,  when  all  tbe  language  is  considered 
that  should  and  naturally  would  be.  We 
will  consider  the  complaint  as  to  tbe  nlDtb 
Instruction,  because  it  is  said  to  be  full  of 
error.  It  treats  of  a  conspiracy,  and  of  tbe 
proofs  from  which  tbe  conclusions  of  a  con- 
sjdracy  would  be  warranted.  The  eighth  In- 
struction defines  a  conspiracy,  and  the  ninth 
treats  of  tbe  prooft  or  facts  from  whlcb  a 
conspiracy  may  be  found,  and  Is  as  follows: 
"In  tbe  nature  of  things,  the  evidence  in 
proof  of  such  charge  will,  In  general,  t»e  cir- 
cumstantial; and  if,  from  all  tbe  testimony, 
you  find  that  the  plalnUfl  and  any  one  or 
more  other  persons  were  engaged  In  a  com- 
mon wrongful  or  fraudulent  purpose,  wbich 
involved  the  burning  of  the  bouse  In  contro- 
versy, one  of  them  carrying  out  one  part  of 
the  common  plan,  and  others  carrying  out 
other  parts  of  such  plan,  you  will  be  author- 
ized to  find  therefrom  a  previous  agreement, 
(ximbination,  or  understanding,  for  sncb 
wi-ongful  purpose,  which  has  already  been 
defined  to  you  as  a  "conspiracy."  The  criti- 
cism Is  ttiat.  Instead  of  stating  that  tn  order 
to  prove  that  the  burning  of  the  building  was 
the  result  of  a  conspiracy  It  must  appear 
"that  there  was  an  agreement  to  do  the  acts, 
and  that  the  acts  were  done  or  caused  to  be 
done  by  one  or  more  of  the  parties  to  tbe 
agreement,  and  In  pursuance  thereof,"  It  "as- 
sumes a  common  design,  purpose,  or  Intent 
to  bum  the  building,  which  Is  In  Itself  a  con- 
spiracy, and  then  tells  the  jury  tbat  they 
are  authorized  to  find  this  conspiracy  from 
tbe  fact  tbat  one  person  does  one  part  and 
another  does  another  part  of  an  assumed 
common  plan."  Tills  Is  said  to  IM  reasoning 
In  a  circle.  We  cannot  see  that  any  tact  is 
assumed  In  the  Instruction.  It  says,  In  effect, 
that  if  two  or  more  persons,  separately,  do 
things  to  effect  a  common  purpose,  tbe  doing 
of  tbe  things  warrants  a  conclusion  of  a  pre- 
vious understanding  or  agreement  to  do 
them.  The  proposition  Is  hardly  open  to 
doubt.  Tbe  instruction  does  not  say  that 
such  a  concluf^Ion  necessarily  follows,  but 
that  it  may  legitimately  follow,  or,  in  other 
words,  from  such  facts  the  jury  Is  author- 
ized or  permitted  to  find  tbe  conclusion.  We 
think  tbe  instruction  both  correct  and  apt, 
as  applied  to  the  facts  of  the  case. 

7.  It  will  be  remembered  tbat  one  of  the 
defenses  was  nonoccupancy  of  <he  building. 
Tbe  evidence  placed  the  ftict  somewhat  in 
doubt,  an4  on  that  branch  the  court  In  its 
Instructions  satd:  "If  you  find  from  the  evi- 
dence that  plaintiff  had  never  moved  into  tbe 


insured  building  and  occupied  It  as  bis  dwell- 
ing or  home,  or  If  you  find  that  after  so 
taking  up  his  home  in  said  building  be  aban- 
doned it  and  left  it  unoccupied  or  vacant 
then  the  insurance  policy  was  rendered  void, 
and  he  cannot  recover  In  this  action;  but  If 
be  did  establish  bis  home  there,  and  In  good 
faith  maintained  it  until  the  time  of  the  fire, 
then  mere  temporary  absence  of  himself  or 
other  members  of  his  family  for  a  few  bonis 
or  a  few  days  at  a  time  for  business  or  ■odal 
purpose,  with  the  Intention  of  immediately 
returning,  would  not  create  sncb  a  vacancy 
or  abandonment  as  to  void  tbe  policy,  and 
1  vronld  not  prevent  bis  recovery  for  tbe  Ioss.~ 
:  The  only  criticism  Is  as  to  tbe  words,  **in 
good  faith."  Tbe  pertinency  of  the  language 
did  not  at  first  seem  clear.  Tbe  question  of 
good  faith  In  the  occupancy  did  not  seem  to 
be  involved.  But  on  further  consldermtlon. 
tn  view  of  the  record,  we  do  not  ttalnk  the 
language  erroneous.  Tbe  record  is  something 
of  a  showing  of  bad  faltb  In  tbe  occupancy 
and  use  of  the  premises.  Let  us  suppose  tbat 
the  occupancy,  after  the  purchase,  was  mere- 
ly to  place  personal  property  therein  on 
which  to  place  excessive  Insurance,  and  tben 
destroy  tbe  entire  property  to  obtain  tbe  In- 
surance; that  is,  that  the  occupancy  was  de- 
signed as  a  cover  under  or  by  which  plans 
were  laid  to  destroy  the  property.  That 
would  not  be  an  occupancy  within  tlie  mean- 
ing of  the  policy.  Tbe  occupancy  provided 
for  in  the  policy  was  Intended  as  an  added 
safety  or  security  to  the  building,  and  not  as 
a  means  of  destruction.  Such  added  safety 
or  security  results  from  maintaining  a  home 
In  good  faith,  and  that  was  evidently  the 
thought  of  the  court,  and  it  was-  what  tbe 
parties  to  tbe  contract  Intended.  The  other 
occupancy  Is  precisely  what  tbe  parties  did 
not  intend.  This  conclusion  has  support  In 
the  reasoning  tn  Limburg  t.  Insurance  Co. 
(Iowa)  57  N.  W.  930.  We  tblnli.  In  view  of 
the  record,  tbat  tbere  was  no  error  In  the 
instruction. 

8.  Plnlutiff  claimed  the  loss  of  some  three 
or  four  hundred  law  books  In  the  fire.  A 
witness  testified  that  he  examined  the  ruins 
the  morning  after  the  fire  and  saw  no  rem- 
nants of  liooks,  and  he  testified  that  tbe  out- 
sldes  and  edges  usually  burned  where  they 
were  close  together.  One  Paige,  an  Insur- 
ance adjuster,  gave  testimony  much  to  the 
same  effect,  and  gave  his  opinion  that  In  a 
fire  like  the  one  In  question  law  books  would 
not  be  consumed,  but  only  parts  of  them.  On 
cross-examination  he  was  asked  about  the 
burning  of  the  bank  In  Ft.  Dodge  in  ISSO, 
and  whether  remnants  of  books  were  found 
there,  and  he  said  that  he  did  not  look.  He 
then  gave  It  as  his  opinion  tliat  tf  1,000  vol- 
umes burned  tbere  would  be  some  of  them 
left,  enough  to  define  a  large  portion.  One 
Cliilds  was  tben  called  by  plaintiff,  who  tes- 
tified tbat  there  was  a  law  ofllce  in  the  bank, 
and  that  be  saw  the  ruins  Immediately  after 
tlie  fire.   He  was  then  asked:   "What  indi 
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rations  were  there  of  any  burncil  portioiis  of 
books,  or  DDburned  portiona  of  books,  In  the 
ruins  after  the  fire?"  Tbe  question  was  ex- 
cluded, and  rlgbtly  so.  Tbe  direct  examina- 
tion was  limited  to  tbe  effect  of  Are  on  books 
In  a  building  like  tbe  one  burned.  Tbe  cross- 
examination  Included  facta  as  to  tbe  fire  In 
Ft.  Dodge,  and  as  to  how  tbe  books  were 
effected  there  tbe  witness  did  not  pretend 
to  know.  He  gave  an  opinion  as  to  tbe  par- 
ticular fire  without  any  facts  as  to  tbe  extent 
of  tbe  Are,  and  without  the  jury  knowing  tbe 
facts.  The  offered  evidence  was  to  contra- 
diet  tbe  witness  or  show  that  bis  opinion 
was  worthless.  His  opinion  as  to  tlmt  Are 
was  of  no  moment,  because  of  tbe  absence 
of  data  on  which  to  base  It,  and  was  brought 
out  on  cross^amlnadon.  Under  such  cir- 
cumstances, he  could  not  be  contradicted  as 
to  tbe  particular  fact  Some  otber  questions 
are  argued,  which  we  bare  carefully  consid- 
ered, and  find  no  error.  Tbe  Judgment  Is 
affirmed. 


STATE  T.  SEERT. 
(Soprems  Court  of  Iowa.  Oct.  12,  1895.) 
BasisTixa  Arbest— Cowtinuarce— Absest  Wtt- 

NKBM— DlSFASCB  FUOM  Pl.ACE  OF  TkIAL  — JO- 

DicuL  NorrCK— EviDBNce— OwKCTio-CB  Waited 

— ABSTRACTB  or  EvlbENTE — AOTHOBITT  Of  Aa- 
BBBTL^O  OrriCEIt— EXCKS8IVB  FlMB. 

1.  On  trial  for  resisting  an  officer,  a  cm- 
ttnnnnce  on  the  frronnd  that  defendant  did  not 
know  that  the  prosecution  would  claim  that  the 
officer's  anthority  was  on  the  warrant  Itself, 
and  that  he  could  procnre  witnesses  to  testify 
to  the  contrary,  was  properly  denied,  since  from 
the  nature  of  the  case  ne  shonld  have  known 
that  erideoce  of  such  officer's  authority  wmild 
be  introduced. 

2.  The  court  may  take  Jndidal  notice  that 
tiie  distance  between  the  town  In  which  absent 
witnesses  reside  and  the  place  of  holding  court 
Is  inch  that  they  could  haTe  been  prodnced  at 
the  trio). 

3.  Where  tbe  officer's  testimony  covenng 
the  contents  of  his  return  on  the  warrant  of 
arrest  Is  uncontradicted,  the  fact  that  the  war- 
rant and  return  were  improperly  admitted  In 
evidence  Is  immaterial. 

4.  Objections  to  evidence  not  raised  below 
are  waived. 

5.  In  the  absence  of  a  denial  of  appellee's 
amended  abstract,  or  a  renffirmation  of  anpel- 
lant's  nhstract.  the  amended  abstract  will  be 
deemed  correct^  and  the  court  will  not  resort 
to  the  transcript. 

6.  On  a  trial  for  resisting  an  officer,  evi- 
dence that  defenaant,  when  the  arrest  was  at- 
tempted, drew  n  revolver,  and  said  that  he 
would  shoot  the  officer  before  he  would  go  with 
him,  snfficiently  shows  nctURl  resistance. 

7.  Under  Code,  I  4100,  providing  that  when 
•  public  offense  Is  committed  on  the  boundary 
of  two  eonnties.  or  within  500  yards  thereof,  the 

Jnrisdictlon  is  within  either  county,  an  officer 
leputlzed  by  a  JUHtioc  of  the  peace  has  the 
same  authority  to  make  the  arrest  in  the  con- 
tiguous county  within  800  yards  of  the  boundary 
as  he  has  In  Ills  own  county. 

8.  On  trial  for  resisting  an  officer,  where 
h  appeared  that  defendant,  when  an  attempt 
was  made  to  arrest  him,  drew  a  revolver,  and 
said  that  he  would  ahoot  the  officer  before  be 


would  go,  a  floe  of  t(SO0  was  not  exeeeslve,  the 
■tatotory  maximum  being  ¥1,000. 

Appeal  from  district  court,  Jonea  oonnty; 
J.  H.  Preston,  Judge. 

The  defendant  was  indicted  for  the  crime 
of  resisting  an  officer.  He  was  conricted, 
and  sentenced  to  pay  a  fine,  and  appeals. 
Affirmed. 

Jamison  ft  Burr,  for  appellant  Ullton 
Bemley,  Atty,  Geo.,  and  B.  H.  Hicks.  Co. 
Atty.,  for  the  State.  * 

KINXE,  J.  1.  This  record  discloses  tbe 
following  facts:  Z.  W.  Montague,  a  justice 
of  the  peace  of  Jones  county,  ujjKin  an  infor- 
mation filed  charging  defendant  with  the 
commission  of  a  crime  in  Dubuque  county, 
Iowa,  and  within  600  yards  of  the  boundary 
of  Jones  county,  Iowa,  did,  on  July  3t,  1S93. 
Issue  a  warrant  for  the  defendant's  arrest, 
and  placed  the  same  In  the  hands  of  one  L. 
W.  Tlede,  who  was  deputized  as  a  special 
constable  to  execute  said  warrant.  Bald 
mede  went  to  defendant's  place  of  business 
in  Cascade,  Dubuque  county,  Iowa,  and 
within  800  yards  of  tie  boundary  line  of 
Jones  county,  Iowa,  and  attempted  to  arrest 
tbe  defendant  on  said  warrant  He  read 
tbe  warrant  to  the  defendant  and  attempted 
to  effect  bis  arrest  when  defendant  drew  a 
revolrer.  and  tbreatmed  to  shoot  him,  where- 
upon Tlede,  being  tmarmed,  did  not  succeed 
Jn  effecting  the  removal  the  dtfendant  to 
Jones  county,  Zom.  Defendant  was  then 
Indicted  in  Jones  coimty,  Iowa,  tor  unlaw- 
fully reslstlns  an  officer. 

2.  Aftra-  Uie  trial  had  progressed  MTeral 
faouni,  defendant  filed  an  affidavit  and  mo- 
tion tor  a  continuance  oa.  the  ground  that  he 
bad  had  no  knowledge  or  notice  that  It  was 
claimed  that  the  authority  d^utlzlng  Tlede 
was  on  the  warrant  Itself,  and  do  notice  that 
such  evidence  would  be  adduced;  that  It 
was  not  nude  befwe  the  grand  Jury,  and  be 
was  taken  by  suiprlse;  that  he  could  prove 
by  certain  residents  of  Cascade,  who  saw  the 
warrant  that  tbere  was  nothing  on  It  dep- 
utizing Tlede  to  serve  It  Tbe  motion  was 
overruled,  and  this  Is  assigned  as  «Tor.  It 
appears  that  a  notice  was  served  upon  de- 
fendant that  tbe  evidence  would  be  Intro- 
duced. The  notice  Itaelf  Is  not  nt  out  In 
tbe  record.  Defendant  mnst  have  known 
that  It  would  be  claimed  tbat  Tlede  was  au- 
thorized to  act  as  constable  In  making  tbe 
arrest  and.  If  be  knew  of  witnesses  by 
whom  be  could  disprove  bis  authority,  be 
should  have  bad  them  present  If,  however, 
It  should  be  conceded  tbat  defendant  waa 
surprised,  tbere  was  no  abuse  of  tbe  discre- 
tion reposed  In  tbe  court  In  overruling  tbe 
motion.  The  court  no  doubt  tooik  Judicial 
notice  of  the  fact,  as  It  was  authorized  to  do, 
that  the  distance  between  Cascade,  the  resi- 
dence of  these  wltnoaaci^  and  amWmfii,  tbe 


Digitized  by 


Google 


632  NORTHWESTERN  REPORTER.  Vol  64.  (loin. 


place  where  tbe  court  was  sitting,  wae  nich 
that  their  attendance  could  have  been  se- 
cured during  the  trial  There  was  nothing 
In  the  affldavtt  showing  any  reason  why  this 
could  not  bare  been  done  after  defendant 
found  that  they  would  be  needed.  In  any 
event,  there  waa  no  error  In  refusing  the 
continuance. 

3.  Error  is  assigned  in  admitting  In  evi- 
dence the  docket  entries  of  the  justice.  It 
Is  said  that  they  were  not  made  at  the  time 
of  the  transaction.  We  do  not  find  from  tbe 
record  that  the  doclcet  or  any  entries  therein 
were  in  fact  put  In  evidence. 

4.  It  is  said  that  the  warrant  and  the  re- 
turn thereon  were  Improperly  admitted  In 
L-vldence.  The  objection  is  especially  made 
to  that  part  of  the  return  which  shows  that 
the  officer  "was  nnable  to  take  him  [the  de- 
fendant], owing  to  his  drawing  a  revolver 
upon  me,  and  refusing  to  go."  The  statute 
(Code,  8  4195)  provides  that  when  the  de- 
fendant is  arrested  he  must  be  taken  bef(H% 
the  magistrate,  and  the  (fflcer  must  deliver 
to  the  magistrate  the  warrant,  with  bis  re- 
turn thereon  Indorsed,  and  subscribed  by 
him  in  his  name  of  office.  So  far  as  this 
rose  Is  concerned,  It  is  wholly  Immaterial 
whether  this  return  was  proper  to  go  in  evi- 
dence or  not  The  facts  therein  recited  ap- 
pear fully  from  tbe  examination  of  the  offi- 
cer, and  were  fully  drawn  out  also  on  bis 
cross-examination,  and  his  testimony  was  the 
same  as  the  statement  in  the  return.  There 
was  no  evidence  to  tbe  contrary.  There 
could,  then,  have  lieen  no  prejudice  to  tho 
defendant  in  admitting;  the  return.  No  rea- 
son Is  given  why  the  warrant  waa  not  prop- 
erly received  In  evidence,  and  we  can  con- 
ceive of  none. 

5.  Appellant  complains  of  the  admission 
of  threats  made  in  the  presence  of  TIede  by 
others  than  the  defendant  The  record  does 
not  show  that  any  objection  was  interposed 
to  the  admission  of  this  evidence. 

6.  Appellant  claims  he  filed  a  motion  to  di- 
rect the  jury  to  return  a  verdict  for  him, 
and  says  It  was  erroneously  overruled.  The 
amended  abstract  contains  a  denial  that 
such  a  motion  was  fficd.  The  appellant's 
abstntct  is  only  reaffirmed  In  the  argument. 
Itils  is  not  sufficient  Parmer  v.  Sasseen, 
03  Iowa,  111,  18  N.  W.  714;  Weaver  v. 
Kiutzley,  68  Iowa,  194,  12  N.  W.  262;  Agen- 
cy Co.  V.  Bush,  84  Iowa,  286.  50  N.  W.  1063. 
In  the  absence  of  a  denial  of  appellee's 
amended  abstract  or  of  a  reaffirmation  of  ap- 
pellant's abstract  the  facts  set  forth  in  the 
amended  abstract  will  be  deemed  true,  and 
in  such  a  case  we  will  not  resort  to  tbe 
transcript.  White  v.  Savery,  49  Iowa,  198; 
Farmer  v.  Sasseen,  63  Iowa,  IH,  18  N.  W. 
714. 

7.  Appellant  filed  a  motion  In  arrest  of 


Judgment,  which  was  orermled.  One  ques- 
tion raised  by  this  motion  la  that  tbere  It 
no  Bnffl(dent  evidence  of  any  actual  reslst- 
«nc«  to  the  officw.  The  erldence  vlthoot 
conflict  shows  that  defendant  drew  his  re- 
volver, held  It  up,  and  said  he  would  shoot 
the  c^cer  befwe  he  woald  go.  Surely  this 
was  all  the  actual  resistance  needed  to  con- 
stitute tbe  crime.  It  was  an  aaaanlt  upon 
the  officer,  which  prevented  Urn  from  taUng 
the  defendant  Into  his  custody.  1  Whart 
Or.  Law  (9tb  Ed.)  I  052. 

8.  It  is  further  contended  that  TIede  was 
not  a  peace  officer,  within  tbe  meaning  of 
the  statute,  and  that  there  is  no  antbority 
of  law  to  execute  the  warrant  of  a  Justice 
of  the  peace  outside  of  tbe  county  anless  tbe 
warrant  is  properly  certified  to  by  tbe  clak 
of  the  district  court  Wbatev^"  may  be  said 
as  to  tbe  capacity  in  which  TIede  acted, 
there  can  be  no  question  that  the  Jastlce 
hod  authority  to  deputize  him  to  act  aa  con- 
stable. Nor  have  we  any  doubt  that  tbe  of- 
ficer had  just  the  same  power  and  antbority 
to  make  this  arrest  in  Dubuque  county, 
within  500  yards  of  the  boundary  line,  as  la 
his  own  county.i  A  crime  committed  with- 
in the  limits  designated  is,  In  legal  effect,  a 
crime  committed  In  Jones  county,  the  coun- 
ty of  the  (Acer's  residence.  State  v. 
Niers,  87  Iowa,  725,  54  N.  W.  1076.  As 
was  said  in  Floyd  Co.  v.  Cmo  Gordo  Co., 
47  Iowa,  186:  "For  all  purposes  connected 
with  the  prosecution,  the  strip  of  territory 
within  the  defendant  and  also  within  five 
hundred  yards  of  the  boundary  of  the  plain- 
tiff, is  as  much  a  part  of  tbe  lattv  as  any 
other  portion  of  the  territory  embraced 
therein."  The  crime  with  which  defendant 
was  charged  consisted  in  knowingly  and 
willfully  resisting  "an  officer  of  the  state, 
or  any  person  authorized  by  law,"  etc.  Code. 
S  3060.  That  he  was  an  officer  of  this  state 
there  can  t>e  no  question. 

There  was  no  error  in  tbe  giving  or  refus- 
ing of  instructions.  Some  of  those  asked 
were  not  warranted  by  the  testimony  In  tbe 
case.  Those  given  fully  and  correctly  stated 
the  law.  Other  questions  touching  tbe  in- 
structions given  and  refused  have  already 
been  treated  on  In  considering  other  alleged 
errors. 

Lastly.  It  is  insisted  that  Uie  fine— $.500— 
was  excessive.  Under  the  statute  the  max- 
imum fine  which  may  be  imposed  In  such  a 
case  is  $1,000.  We  cannot  say  that  the  fine 
ImiMJsed  was,  under  the  circumstances,  ex- 
cessive. The  judgment  of  the  district  court 
is  affirmed. 


1  This  holding  Is  under  Code,  S  4160,  provid- 
ing that  when  a  public  offense  is  committed  on 
the  boundary  of  two  counties,  or  within  500 
yarda  thereof,  the  jurisdiction  Is  within  either 
county. 
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KOLTON  T.  WALLER  et  at 
(Supreme  Conrt  of  Iowa.  Oct  9,  1895.) 

lilABILITT  or  LaITDLOBD  BECAUSa  Or  DASQBBOm 
C^NUITIDX  or  PHEUISBfl— IkTBRBST 

or  P1.A1STIFT. 

1.  Defendants  leased  to  a  troupe  their  opera 
lionse,  which  had,  between  the  partitiooB  back 
of  its  stafre.  nn  orwning  with  a  txapdoor  with- 
out any  railing.  This  opening  could  have  been 
Been  by  the  troupe's  agent  when  he  made  the 
lease.  The  lease  required  the  lessors  to  furnish 
light  and  heat,  and  provided  that  the  stage  car- 
penter waa  to  act  under  the  direction  of  tbe 
troupe's  Btagp  manager.  Bdd,  that  the  lessors 
were  not  liable  for  injuries  to  a  member  of  the 
troupe  from  falling  through  the  opening  be- 
cause the  passage  was  insnffidently  lighted. 

2.  Where,  in  an  action  against  lesttors  of 
an  opera  bouse  for  ininries  from  falling  through 
an  opening  not  properly  guarded,  in  an  unlight- 
«d  oassageway,  the  comolaint  alleges  that  plain- 
tiff is  a  member  of  the  lessee  opera  troupe,  eri- 
dence  that  she  has  no  other  interest  in  the 
troupe  than  as  an  employfi,  rec^Ting  a  salary. 
Is  inadmissible. 

Appeal  from  district  court,  Dubuque  coun- 
ty;  Fred  O'Donnell,  Judge. 

Plaintiff  was  a  member  of  a  theatrical 
troupe,  known  as  the  "Wllber  Comedy  Com- 
pany." Hie  defendants  are  tbe  owners  and 
managers  of  the  opera  house  In  the  city  of 
Dubuque,  Iowa.  The  defendants,  through 
tbelr  manager,  let  to  the  Wllber  Comedy 
Company  its  opera  house  for  one  week  In 
September,  1887,  the  lease  being  In  writing. 
The  company  took  possession  of  and  used  tbe 
bouse  under  the  lease,  and,  during  the  time 
of  its  occupancy,  the  plaintiff  was  injured 
l>y  falling  through  an  opening  or  trapdoor  in 
tbe  floor  of  the  stage,  back  of  the  scenes, 
^-biie  in  the  discharge  of  her  duties  as  an 
actress.  The  petition  shows  that  the  defend- 
ants were  nefjllgent  in  the  construction  of 
the  opera  bouse,  In  not  providing  a  railing 
or  guard  to  prevent  a  person  from  falling  la, 
and  also  In  not  providing  sufficient  Ileht  so 
that  the  opening  or  door  could  be  seen.  The 
answer  Is  a  denial,  and  from  the  verdict  and 
Judgment  the  defendants  appealed.  Revers- 
ed. 

Robert  W.  Stewart,  for  appellants.  Al- 
pltonse  Mathews  and  Henderson,  Hurd,  Dan- 
ielo*  A  Klesel.  for  appellee. 

QBANOBR,  J.  The  Wllber  Comedy  Oom- 
paiv  engaged  and  used  the  opera  bouse  for 
one  week,  and  the  accident  occarred  on  the 
last  night  of  the  six.  Its  contract  with  the 
defendants  was  to  pay  9225  for  the  six 
nifflitB.  By  the  agreement,  tbe  defendants 
were  to  furnish  the  usual  attach^  on  the 
stage,  eomilstlng  of  a  stage  carpenter,  gas 
man,  flat  man,  curtain  man.  scenery  men, 
ushers,  and  some  others.  The  amount  paid 
as  rental  Included  the  services  of  ibese  men. 
Tbe  defendants  ^vere  to  furnish  tbe  lights 
and  beat.  One  Seward  was  tbe  stage  «ir- 
penter,  and  was  charged  with  providing  tbe 
other  "attaches  on  tbe  sta^e."  and  wltli  look- 
ing atter  the  observance  of  the  contract  on 


the  part  of  tbe  defendant  In  the  house.  The 
company  had  a  stage  manager,  and  Seward 
was  to  act  under  his  Instructions,  both  as  to 
himself  and  tbe  other  attacbte.  The  hole  or 
open  space  Into  which  the  plaintiff  fell  was 
at  tbe  back  of  the  stage.  It  was  In  the  floor, 
and  was  the  opening  leading  to  tbe  property 
room  and  closets  below.  A  door  was  pro- 
vided for  this  opening,  hung  on  hinges,  so 
that  the  door,  when  raised  to  open  tbe  stair- 
way, would  rest  against  the  rear  wall  of  the 
house.  Tbls  opening  was  a  space  three  feet 
by  six,  the  length  being  crosswise  of  the 
stage;  thnt  is,  from  the  rear  to  the  front. 
Tbe  plaintifTB  dressing  room  was  on  tbe 
right  side  of  the  stage,  and  being  required 
to  enter  the  stage,  for  her  part  in  the  play, 
from  the  left  side,  she  attempted  to  cross 
back  of  tbe  scenes,  out  of  sight  of  the  audi- 
ence, which  led  past  this  open  place  In 
the  floor,  and,  without  observing  it,  she  tell 
in.  Tbe  cause  of  the  accident  assigned  by 
the  plaintiff  Is,  as  we  have  said,  the  faulty 
construction  of  the  stage  by  leaving  sncb  an 
opening,  and  insufflcient  light  so  that  tbe 
opening  could  not  be  seen. 

At  the  close  of  the  evidence  on  the  part  of 
the  plaintiff,  and  again  at  the  close  of  the 
evidence  on  the  trial,  defendants  moved  to 
direct  a  verdict  for  them  on  the  uncontro- 
verted  facts,  which  the  court  denied.  It 
seems  to  us  that  It  should  have  lieen  sustain- 
ed. The  court  instructed.  In  effect,  that  tbe 
opera  bouse,  at  tbe  time  of  the  accident,  was 
In  the  possession  of  the  comedy  company. 
There  seems  to  be  something  of  a  dispute  as 
to  whether  or  not  the  plaintiff  was  a  mem- 
ber of  the  company  in  the  sense  that  she  was 
a  lessee,  with  the  others,  of  the  house.  I^e 
pleadings  admit  of  no  other  conclusion.  In 
the  petition  It  is  stated  that  the  defendants 
"let  the  said  opera  house  to  a  theatrical 
troupe,  known  as  the  'Wllber  Comedy  Com- 
pany;' •  •  •  that  your  petitioner  was  a 
member  of  said  troupe;  and  that.  In  pursu- 
ance of  b«r  engagement  as  sncfa  member," 
etc.,  sbe  was  Injured.  Throughout  tbe  plead- 
ings tbe  troupe  and  tbe  company  are  shown 
to  be  Identically  the  same.  Not  overlooking 
the  fact  that  the  term  "member  of  tbe 
troupe"  might  be  used  In  tbe  sense  of  a 
mere  connection  therevrith  as  an  actress.  It 
»till  remains  that  If  the  troupe  or  company 
is  omitted,  as  lessee  of  or  contracting  party 
with  tbe  defendant,  tben  there  is  none.  Tbe 
thought  In  argument  seems  to  be  that  Mr. 
Waller  was  the  contracting  party,  but  such 
a  thought  In  no  way  appears  from  tbe  pe- 
tition. Tbe  pleadings  will  not  warrant  a  con- 
clusion or  Inference  that  the  defendants  con- 
tracted with  or  leased  the  bouse  to  any  oth- 
er than  a  company  of  which  plaintiff  was  a 
member.  We  think  tbe  cause  should  have 
been  tried  with  that  fact  unquestioned. 

On  tbe  trial.  In  rebuttal,  plaintiff  was  pei^ 
niitted  to  testify,  against  objections,  that  she 
had  no  other  Interest  in  tbe  company  than 
as  an  eniployA  receiving  a  salary.  Hw  tss- 
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tImoD7  Bbould  have  been  excluded.  Under 
the  single  averment  It  enabled  her  to  recover 
under  either  fact,— that  of  being  a  lessee,  or 
of  being  an  employe  of  the  lessee;  and  the 
law  of  recovery  is  in  the  two  cases,  often  at 
least,  quite  different,  and  must  have  been  so 
in  this  case.  With  the  status  of  the  plain- 
tiff settled  as  to  the  contract,— that  is,  that 
she  was  one  of  the  lessees,— we  may  better 
consider  the  question  as  to  her  right  to  re- 
cover under  the  facts. 

The  parties  are  also  somewhat  in  dispute 
as  to  the  duties  of  the  attaches  on  the  stage 
furnished  by  the  defendants.  It  seems  to 
be  the  thought  of  appellee  that  It  was  their 
duty  to  see  to  the  details  of  lighting  the 
stage  where  the  injury  occurred  and  other 
details,  and  that  their  negligence  In  this  re- 
spect would  be  a  basis  of  recorery  against 
the  defendants.  Appellee  supports  her  con- 
clusion of  fact  by  a  reference  to  the  testi- 
mony of  one  Duncan,  of  the  firm  of  Duncan 
&  Waller,  the  lirm  being  manager  of  the 
opera  house  for  defendants  In  letting  or  leas- 
ing It  The  contract  being  destroyed,  Dun- 
can testified  as  to  its  terms;  and,  after  stat- 
ing the  attach^  of  the  house  that  were  in- 
cluded In  the  contract,  he  spoke  of  Seward, 
and  said:  "He  was  stage  carpenter  of  the 
house,  and  had  full  charge  of  everything." 
But  that  Is  not  all  the  witness  said.  He 
added  that  Seward's  duties  were  "to  act  un- 
der the  Instructions  of  the  stage  manager  or 
property  man."  The  plain  and  only  legiti- 
mate Inference  from  the  record  in  this  re- 
spect is  that  Seward  had  control  of  or  snper- 
vlsion  over  the  men  furnished  by  defend- 
ants, and  that,  as  to  all  matters  pertaining 
to  the  stage,  he  exercised  this  control  or 
superrl^on  under  the  instructions  of  the 
stage  manager.  This  fact  is  so  apparent 
from  the  record  that  the  court  might  well 
have  stated  it  as  a  ccmeluslon  to  the  jury. 
The  record  also  places  another  fact  equally 
beyond  dispute,  which  is  that  the  stage  man- 
ager bad  control  over  the  arrangement  of 
the  stage  In  all  particulars  essential  to  the 
rendering  of  the  comedy.  Including  scenery 
and  lights.  It  does  not  appear  that  the  fa- 
cilftles  were  not  adequate,  nor  does  It  ap- 
pear that  the  attach^  neglected  to  do  the 
bidding  of  the  stage  manager  in  any  par- 
ticular. 

We  may  now  Inquire  as  to  the  liability  of 
defendants  for  negligence  In  the  construc- 
tion of  the  stage,  by  making  therein  the 
trapdoor.  This  door  was  plainly  visible 
when  the  house  was  let  to  the  company. 
There  la  no  claim  of  any  concealments,  nor 
that  the  house  was  not  In  the  condition  call- 
ed for  by  the  lease  or  contract.  It  is  said 
that  the  plaintiff  did  not  know  of  the  door. 
But  that  is  not  the  fault  of  the  defendants. 
Whoever  acted  for  the  company  In  securing 
the  house  did  know  or  could  have  known  of 
it,  and  the  fault,  If  any  there  he,  because  of 
her  not  knowing,  is  that  of  the  company. 
The  renting  of  the  theater  In  that  oonditioo 


was  the  free  act  of  the  company.  It  was  aa 
conclualvely  lioand  by  the  known  Goodltioos 
of  the  stage  aa  if  It  had  been  of  its  own  con- 
struction. Of  course,  we  are  not  speaklac 
except  as  to  the  parties  to  the  contract  No 
other  question  Is  Involved  under  the  plead- 
ings. We  have  carefully  examined  eTery  au- 
thority cited,  and  many  others,  and  bavs 
found  no  parallel  casa  We  are  referred  to 
Joyce  V.  Martin  (R.  I.)  10  Atl.  620;  CUfford 
V.  Cotton  MUls  (lilass.)  15  N.  G.  S4;  Swords 
V.  Edgar,  59  N.  Y.  28;  Dalay  v.  Savage.  Itf 
Mass.  38,  12  N.  E.  8il.  It  wiU  be  seen  that 
all  Invcrfve,  not  the  right  of  a  lessee  to  re- 
cover, hut  the  right  of  a  third  party,  and 
even  then  under  facts  unlike  those  of  this 
case. 

We  think  that  it  also  appears  affirmatively 
from  the  record  that  there  was  no  negligence 
in  the  construction  of  the  stage.  The  conn 
held  that,  as  a  matter  of  law,  if  the  opening 
In  the  stage  was  provided  with  a  door  which 
could  have  been  closed,  there  was  no  negli- 
gence In  failing  to  provide  a  rail  or  guard  Id 
addition  to  the  door,  and  that  In  such  a  case 
there  could  be  negligence  l»nly  In  falling  to 
provide  sufficient  light.  The  jury  returned 
this  special  finding:  "Was  the  stairway  pro- 
vided with  a  door  which  could  have  been 
closed?  Ans.  We  believe  that  at  the  time  of 
the  accident  there  was  a  trapdoor,  but  open, 
and  we  are  of  the  opinion  that,  from  the 
fact  that  said  trapdoor  bad  not  been  closed 
for  a  long  time  previous  to  the  accident.  It 
was  not  In  good  condition  to  close."  No  other 
fact  supports  the  finding.  The  company  had 
used  the  stage  for  six  nights,  and  each  day. 
with  the  door  open,  and  no  one  attempted  to 
close  It,  nor  asked  that  it  be  closed;  nor  does 
It  appear  that  there  was  even  a  thought  that 
it  could  not  be  closed.  It  appears  that  It  was 
nearly  always  open,  but  there  Is  an  affirma- 
tive showing  that  It  could  be  closed.  The 
opinion  expressed  by  the  jury,  based  on  the 
one  fact  Is  not  entitled  to  the  legal  effect  of 
a  special  finding.  There  was  surely  a  door; 
surely  evidence  that  It  could  be  closed;  and 
surely  none  that  It  could  not  be.  A  finding 
against  such  a  condition  of  the  record  is  nf 
no  moment  Taking  the  law  of  the  case  as 
given,  that,  if  the  opening  was  provided  with 
a  door  that  could  be  closed,  there  was  no 
negligence  In  the  construction,  and  that 
branch  of  the  case  seems  settled,  and  we 
may  pass  to  the  question  of  negligence  in 
falling  to  provide  sufficient  lights. 

There  is  a  dispute  as  to  how  much  light 
there  was  at  the  time  of  the  accident.  The 
jury  found  that.  In  its  opinlMi,  there  was  not 
sufficient  light  on  that  part  of  the  stage. 
There  Is  no  finding,  nor  does  it  in  any  way 
appear,  that  there  was  not  the  means  for 
producing  sufficient  light  Nor  does  it  ap- 
pear but  that  all  the  light  was  furnished  that 
the  company  wanted.  The  stage  manager 
knew,  as  we  may  assume,  the  movements, 
and  how  they  were  to  be  made,  and  the  nec- 
essary stage  conditions  in  ord«r  to  propeiiy 
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make  thom.  It  so(^ms  to  have  been  the 
tbougbt  of  the  district  court,  as  to  the  open- 
ing In  tiie  floor,— and  we  think  It  correct,— 
that,  If  there  was  a  door  that  could  be  closed, 
and  the  company  did  not  use  it,  it  was  Its 
own  fault,  and  the  defendants  are  not  charge- 
able with  negligence.  The  same  rule  Is  ap- 
plicable to  the  lighting.  The  means  were  at 
hand,— At  least,  all  that  defendants  agreed 
to  furnish;  end,  if  the  company  did  not  use 
the  means,  it  Is  the  fault  of  the  company, 
and  not  of  the  defendants.  The  controlling 
fticts  In  this  case  are  not  In  dispute,  and  they 
dearly  show  that  there  Is  no  basis  for  a  re- 
ooTerj*.  The  court  should  have  directed  a 
Terdict  for  the  defendants.  Reversed. 


PATTON  V.  ARNBT. 
(Supreme  Court  of  Iowa.  Oct.  12,  1S03.) 
8ai,s  —  CoxTKAq;r  —  Ixubfinitb  Answrk  to  Is- 

QUI RT  —  COXSTRUCTION. 

1.  Plaintiff  Inquired  the  price  of  certain 
Hteers.  Defemlnnt  wrote  that  he  could  "not 
give  a  close  price,  on  account  of  not  seeing 
them  for  a  while,  but  they  ounht  to  be  worth 
$4.25"  per  hundredweight;  "go  see  them." 
liftd,  that  there  was  no  offer  for  plaintiff  to  oc- 
rept,  so  aa  to  hind  defendant. 

2.  Code,  I  3(S52.  providing  "that,  when  the 
terms  of  an  agreement  have  been  intended  in  a 
different  sense  by  the  parties,  that  sense  is  to 
prevail  against  either  party  in  the  sense  in 
which  he  had  reason  to  suppose  the  oiber  under- 
stood it,"  Is  not  applicable  to  such  case. 

Appeal  from  district  court,  Harsball  comity; 
D.  B.  Hindman,  Judge. 

Action  at  law  to  recover  damages  alleged 
to  have  been  sustained  by  the  plaintiff  in  con- 
tequence  of  a  breach  of  contract  on  the  part 
(if  the  defendant.  A  demurrer  to  the  peti- 
tion was  saataloed,  and  Judgment  was  ren- 
dered In  favor  of  the  d^endant  for  costs. 
The  plaintiff  appeals.  Affirmed. 

B.  I.  Salinger,  for  ai^llant.  Blnford  & 
Blnford  and  J.  I*  Carney  for  appellee. 

ROBINSON,  J.  The  allegatlona  of  the  peti- 
tion are  substantially  as  follows:  On  or  about 
the  11th  day  of  January,  1803,  the  plaintiff 
wrote  to  the  defendant  a  letter  In  which  he 
expressed  a  desire  to  buy  a  car  load  of  steers 
then  owned  by  the  defendant,  and  kept  by 
htm  near  Manning,  and  asked  him  to  fix  a 
price  for  them.  In  answer  the  defendant 
wrote  a  letter  of  which  the  following  Is  a 
copy:  "Albion,  Iowa,  Jan.  12,  1893.  Patton 
—Sir:  I  could  not  give  you  a  close  price  on 
the  steers,  on  account  of  not  seeing  them  for 
a  while,  but  they  ought  to  be  worth  14.25, 
and  me  drive  to  town  and  weigh.  Go  see 
them.  Tours,  0.  R.  A."  In  response  to  that, 
the  plaintiff,  on  the  17th  day  of  January, 
wrote  the  defendant  a  second  letter.  In  which 
he  stated  that  he  bad  been  to  see  the  steers; 
that  be  would  pay  {4.25  per  hundredweight 
for  them;  and  that  the  defendant  might 
drive  them  to  town  and  have  them  weighed. 
On  the  lOtb  day  of  January,  the  defendant 


acknowledged  receipt  of  that  letter,  stated 
that  there  had  been  no  bargain  with  the  plain- 
tiff, and  that  the  cattle  had  been  sold.  The 
petition  further  states  that  the  plaintiff,  by 
his  letters,  fully  Intended  to  make  an  unquali- 
fied purchase  of  the  steers;  that  he  fully  be- 
lieved that  the  first  letter  of  the  defendnnt 
proposed  definite  terms  of  sale,  and  that  the 
letter  In  response  thereto  was  Intended  to 
complete  the  purchase  on  the  terms  of  the 
defendant's  letter;  that  the  defendant  fully 
understood  and  believed  that  the  plaintiff, 
by  his  letter.  Intended  to  purchase  the  steers, 
and  that  he  r^^nrded  the  defendant's  offer 
made  in  his  first  letter  as  a  definite  offer  to 
sell  on  the  terms  stated  therein,  and  that  the 
defendant  knew  when  he  wrote  his  last  let- 
ter that  the  plaintiff  intended  at  the  time  to 
purchase  the  steers;  that  the  defendant  him- 
self belle?ed  and  construed  the  correspond- 
ence to  mean  a  valid  sale  to  the  plaintiff; 
that  his  representation  that  he  had  sold  the 
cattle  before  receiving  the  p'-alntifT's  accep- 
tance was  false.  The  petition  also  states  that 
the  cattle  were  worth  $300  more  than  their 
price  at  $4.25  per  hundredweight,  and  de- 
mands Judgment  for  that  amount  The 
grounds  of  the  demurrer  are.  In  substance, 
that  the  focta  stated  in  the  petition  do  not 
show  that  an  agreement  for  the  sale  of  the 
steers  bad  been  made.  The  demurrer  admits 
only  the  facta  which  are  well  pleaded,  and 
not  statements  of  belief  and  Infereneea  not 
warranted  by  such  facts. 

The  first  letter  of  the  plaintiff  was  one  of 
Inquiry  to  ascertain  the  price  at  which  the 
steers  would  be  sold,  and  to  Inform  the  de- 
fendant that  the  plaintiff  desired  to  purchase 
them.  The  answer  of  .Tanuary  12th  did  not 
contain  a  definite  proposition  to  sell.  On  the 
contrary,  It  showed  clearly  that  the  defend- 
ant did  not  know  what  price  to  fix.  The 
statement,  "but  they  ought  to  be  worth  $4.25. 
and  me  to  drive  them  to  town  and  weigh," 
did  not  fix  a  price  at  which  a  sale  would  be 
made,  but  was  In  the  nature  of  an  expres- 
sion of  opinion  as  to  what  the  steers  were 
worth.  Therefore,  there  was  no  offer  for 
the  plaintiff  to  accept,  and  the  statements 
of  the  petition  In  regard  to  the  Intention  and 
belief  of  the  parties  is  immaterial.  The  nego- 
tiations were  wholly  In  writing,  and  show 
that  the  defendant  did  not  make  a  definite 
offer  of  sale;  that  be  did  not  Intend  to  do 
so  by  what  he  wrote;  and  that  the  plaintiff 
did  not  have  sufficient  ground  for  believing 
that  an  offer  bad  been  made.  The  case  does 
not  fall  within  the  provision  of  section  3(352 
of  the  Code.  That  provides  that,  "when  the 
terms  of  an  agreement  have  been  Intended 
In  a  different  sense  by  the  parties  to  It,  that 
sense  Is  to  prevail  against  either  party  In  the 
sense  In  which  he  bad  reason  to  suppose  the 
other  understood  it."  That  applies  to  an 
agreement  actually  made,  and  not  to  mere  ne- 
gotiations for  one.  As  the  defendant  had 
made  no  offer  to  sell,  it  la  Immaterial  for 
the  purposes  of  this  case  whether  Us  atate- 
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ment  of  January  19th  that  he  bad  sold  the 
fltBers  was  true  or  false.  We  conclude  that 
the  demurrer  was  properly  sustained,  and 
<be  Judgment  (tf  the  dlstrl<^  court  !■  atflrmed. 


FOT  T.  GOE  GOLLBGB. 
(Supreme  Court  of  Iowa.  Oct  14,  1895.) 

TaIatiok— ExEMPTios— Tax  Balb. 

1.  Vacant  and  unused  land  held  by  a  col- 
lege for  sale,  the  proceeds  of  which  do  not  ap- 
pear to  be  restricted  to  any  particular  use,  is 
not  within  McClain's  Code.  §  1271,  exempting 
from  tnxntion  jfrounds  and  buildings  of  literary 
institutifins  devoted  solely  to  the  appropriate 
objects  thefbof,  and  not  leased,  or  otherwise 
used  with  a  view  to  pecuniary  profit. 

2.  Where  property  of  a  college  Is  subject 
to  taxation,  notice  that  It  is  to  be  assessed  need 
not  be  given  the  college,  though  in  previous 
years  it  has  not  been  assessed;  snd  being  as- 
srased  to  another,  who  returns  it  to  be  assessed 
to  him,  and  being  sold  for  tazea,  and  the  time 
/or  redemption  having  expired,  the  owner  has 
no  remedy,  though  it  had  no  knowledge  of  any 
of  the  proceedings. 

Appeal  from  district  court.  Linn  county; 
J.  D.  Griffen,  Judge. 

Action  to  establish  the  title  In  plaintiff  to 
lot  5,  block  7,  In  Green  &  College  addition  to 
Cedar  Rapids,  Iowa.  Decree  was  entered 
In  favor  of  the  plaintiff,  from  which  defend- 
ant appeals.  Affirmed. 

The  issues  and  facts  sufficiently  appear  In 
the  opinion. 

Mills  &  Keeler,  for  appellant.  John  A. 
Reed  and  Rlckel  &  Crocker,  for  ^tpellee. 

GIVEN,  C.  J.  1.  The  plalntifTs  title  to  the 
lot  In  question  Is  under  a  deed  from  the 
treasurer  of  the  city  of  Cedar  Rapids  to  the 
plaintiff,  executed  in  pursuance  of  a  sale  of 
said  lot  tt«  the  taxes  due  to  the  dty  for  tlie 
year  18S7.  Defendant,  the  owner  of  Bsi& 
lot,  contends  that  under  the  facts  It  was  ex- 
empt fnnu  taxation,  under  the  proTlsloua  of 
section  1271,  McClain's  Code,  and  In  this  con- 
tention we  bare  the  only  question  made  an 
to  the  legality  of  said  tax  sale  and  deed. 
Said  section,  so  far  as  applicable  to  this  case, 
provides  as  follows:  "The  following  cUuses  of 
property  are  not  to  be  taxed,  and  they  may 
be  omitted  from  the  assessments  herein  re- 
quired: •  •  ♦  All  public  libraries,  grounds 
and  buildings  of  literary,  scientific,  benevo- 
l«it,  agricultural,  and  religious  Institutions, 
and  soclettes  deyoted  solely  to  the  appro- 
priate objects  of  these  Institutions  not  ex- 
ceeding six  hundred  and  forty  acres  In  ex- 
tent, and  not  leased  or  otherwise  used  with 
a  vlewto  pecuniary  profit."  The  defendant 
is  duly  iDcorporatcd  under  the  laws  of  this 
state,  with  Its  place  of  business  at  Cedar 
Rapids,  Linn  county,  Iowa.  Its  object,  as 
declared  In  Its  articles,  Is  as  follows:  "The 
particular  object  and  business  of  this  cor- 
Iioratlon  shall  be  to  establish,  endow,  con- 
duct, and  maintain  an  institution  for  the 
promotion  of  sound  learning  and  education. 


such  as  Is  nsnally  contemplated  In  colleges 
and  universities  under  religious  lnfluaice8." 
Some  years  prior  to  1887  the  defendant  stc- 
quired  title  to  80  acres  of  land  adjoining  the 
city  ot  Cedar  Rapid^  and  thereafter  platted 
said  land  Into  lots,  of  which  that  In  ques- 
tion is  one.  as  an  addition  to  said  city. 
These  lots  have  been  held  for  sale  by  tbe 
defendant,  and  the  lot  in  controTersy  hu 
stood  vacant,  and  has  never  been  leased  tr 
used  In  any  manner,  and  was  never  assess- 
ed for  taxation  {Klor  to  1887.  In  1887  <me 
Richmond  gave  to  the  city  assessor  a  list 
of  pieces  of  property  to  be  assessed  to  him. 
including  said  lot  5.  Richmond  had  no  title 
whatever  to  the  lot,  but  It  was  assessed  to 
him,  and  the  tareB  not  being  paid,  was  sold, 
as  already  stated.  It  is  not  clear  that  de- 
fendant owned  any  other  lands  than  these 
80  acres.  It  is  clear,  bowev«-,  that  it  did 
not  own  "exceeding  six  hundred  and  forty 
acres  In  extent"  Counsel  devoted  much 
space  to  analyzing  that  part  of  section  1271 
which  we  have  quoted.  It  seems  to  us  en- 
tirely clear  that  the  CTcmptlon  is  of  all  pnb- 
llc  libraries  and  of  "grounds  and  bulldlngB" 
of  the  institutions  and  societies  named,  when 
they  are  devoted  solely  to  the  appropriate 
objects  of  those  sot'ieties  and  institutlona, 
and  do  not  exceed  610  acres  in  extent,  aad 
are  not  leased,  or  used  with  a  view  to  pe- 
cuniary profit  The  word  "public"  desig- 
nates a  class  of  libraries  which  is  ex^iipt, 
and  does  not  refer  to  the  grounds  and  build- 
ings of  the  institutions  and  societies  named. 
Lot  5  was  vacant  and  unused,  and  was  not, 
therefore,  by  occupancy,  "devoted  solely  to 
the  appropriate  objects"  of  the  defendant 
college,  but  was  held  for  sale,  we  think, 
"with  a  view  to  pecuniary  profit."  It  does 
not  appear  that  tbe  proceeds  of  the  sale  of 
this  lot  were  restricted  to  any  particular  use. 
The  case  seems  to  us  to  be  within  the  rule 
announced  In  Kirk  v.  St.  Thonias*  Orarcb, 
70  Iowa,  287,  30  N.  W.  500,  and  subject  to 
the  assessment  made  upon  it. 

2.  The  defendant  contends  that,  under 
these  further  facta,  it  has  the  equitable  right 
to  have  said  tax  deed  canceled  and  set  aside. 
It  appeara  that  tbe  defendant  relied  u|)on 
the  fact  tlint  said  lot  bad  not  previously 
been  assessed,  was  not  aware  of  the  assess- 
ment for  1887,  and  made  no  ^ort  to  either 
cancel  or  pay  said  assessment.  It  Is  argued 
that  the  city  gave  no  notice  to  the  college 
that  It  Intended  to  assess  the  lot  This  the 
city  was  not  bound  to  do,  but  It  was  the  dot; 
of  the  defendant  to  take  notice  of  legal  as- 
sessments made  against  its  property,  and 
to  pay  the  same.  It  appears  that  as  soon 
as  the  defendant  learned  of  the  claim  of 
the  plaintiff,  It  did,  on  September  2S,  iSSri, 
pay  to  the  treasurer  of  the  city  $31.22,  In  full 
of  all  taxes,  interest,  penalty,  and  costs,  for 
the  redemption  of  said  lot,  but  it  Is  D»t 
contended  that  at  that  time  the  defendant 
had  a  right  to  redeem.  The  defendant  com- 
plains of  the  hardship  that  will  result  to  it 
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by  an  affirmance  of  this  decree,— a  hardship 
that  might  have  been  avoided  by  proper  at- 
tention to  the  payment  of  Its  taxes.  Our 
conclusion  Is  tbat  the  asaessment  of  said 
lot  S  was  aothorlzed,  that  the  sale  was  r^- 
ular  and  legal,  and  that  there  are  no  eq- 
uities appearinfT  that  should  entitle  the  de- 
fendant to  be  now  permitted  to  redeem  from 
tbat  sale.  The  decree  of  tbe  district  court 
la  affirmed. 


MIZ^NBAPOLIS   THRESHIXG  BfACHlNE 
CO.  T.  BECK  et  aL 
{Supreme  Court  of  Iowa.  Oct  IS,  1896.) 
EXKCOTio:r  SaziC  — Aftratsbmbxt  — Foreoloicrs 

OP  MuKTOAOE-'ESTOPPEL. 

1.  Under  Code,  §  3100,  providing  that  "per- 
sonal property  levied  upon  and  advertised  for 
sale  on  execution  must  be  appraised  before 
sale,"  etc.,  sadi  appraisement  cannot  be  waived. 

2.  TbOTUEh  it  was  stipulated  in  a  chattel 
mortgage  that  the  mortgagor  waived  appraise- 
ment, and  the  mortgagee  was  present  at  the 
foreclosure  sale,  the  mortgagee  is  not  precluded 
from  moving  to  set  aside  the  sale  on  the  ground 
that  there  was  no  appraisement,  as  is  required 
by  statute. 

Appeal  from  district  court,  Lyon  county; 
A.  Van  Wagenen»  Judsa 

Tbe  defendant,  other  than  H.  and  N.  Beck, 
Is  Faul  Smith.  H.  and  N.  Beck  are  Judgment 
debtors  of  tbe  idalntill  company.  The  Judg- 
mrat  was  one  of  f<Hrecloaare  of  a  chattel 
mortgage  upon  a  ttsctl<ni  engine  and  threafa- 
Ing  outfit  The  Jndgmoat  directed  a  special 
execution,  wUcb  laaned,  and  tbe  property 
waa  sold  to  tbe  defoidant  Faul  Smith  for 
The  sale  waa  without  appraisement 
Tba  mortgage  contained  this  provision: 
••Tbe  mortgagOTS  hezeby  waive  any  appraise- 
ment, and  any  and  all  relief  from  valuation 
and  appraisement  law."  The  price  paid  waa 
less  than  one-fourth  of  tbe  actual  value  of 
tbe  property.  On  tbe  day  after  tbe  sale,  the 
l>laiiitifE  filed  an  appUcatlrai  to  set  It  aside, 
for  tbe  reasons  tbat  It  was  made  without  ap- 
pralsemoit  and  tbe  Inadeauacy  of  the  price 
paid.  The  court  sustained  the  application, 
and  tbe  defendant  Smith  appealed.  Afllrmed. 

E.  Y.  Greenleaf,  for  appellant  Parsons  & 
Van  Wagenen,  tor  appdiea 

tJRANGBB,  J.  The  following  is  the  provi- 
sion of  the  Code  with  regard  to  the  appraiae- 
nient  of  personal  property  sold  on  execution: 
"Sec.  310a  Personal  property  levied  upon 
and  advertised  for  sale  on  execution  must  be 
appraised  before  sale  by  two  disinterested 
bouseholders  of  the  neighborhood,  one  of 
wbom  shall  be  chosen  by  the  execution  debt- 
or and  the  other  by  the  plaintiff,  or  in  case  of 
the  absence  of  either  party,  or  If  either  or 
both  parties  neglect  or  refuse  to  make  choice, 
the  ottlcer  making  tbe  levy  shall  choose  one 
or  both,  as  the  case  may  be,  who  shall  foi-th- 
wlth  proceed  to  return  to  said  officer  a  Just 
and  true  appraisement,  under  oath,  of  said 
property.  If  they  can  agree;  and  In  case  they 


cannot  agree,  they  shall  choose  another  disin- 
terested householder,  and  with  his  assistance 
they  sball  complete  such  appraisement  and 
the  property  sball  not  be  sold  for  less  tbau 
two-thirds  of  said  valuation:  provided  tbe 
same  shall  be  offered  for  three  successive 
days  at  tbe  same  place  and  hour  of  day  as 
advertised,  and  If  no  offer  equal  to  two- 
thirds  tbe  value  thereof  be  made,  then  It 
shall  be  lawful  to  sell  said  property  for  one- 
half  of  said  valuation." 

The  record  clearly  shows  that  tbe  appraise- 
ment was  waived  by  tbe  mortgagors,  and  It 
presents  tbe  query  If  tbe  appraisement  may 
be  dispensed  with  without  the  consent  of 
both  parties.  We  are  not  cited  to  a  statute 
like  ours.  It  seems  as  If  tbe  act  was  framed 
with  especial  reference  to  preventing  either 
party  from  placing  himself,  by  bis  acts,  so 
as  to  Involve  a  waiver  of  Its  provisions.  It 
not  only  provides  that  a  waiver  shall  not  fol- 
low his  neglect,  but  even  bis  refusal  to  take 
part  by  selecting  an  appraiser.  The  language 
seems  quite  Imperative  throughout.  It  not 
only  provides  tbat  tbe  appraisement  must  be 
made,  but  tbat  each  party  sball  designate  an 
appraiser.  Anticipating,  as  It  were,  tbat  by 
neglect  or  refusal  there  might  be  an  omission, 
because  of  the  parties,  the  law  supplies  an 
ottlcer  to  act  In  their  stead.  It  Is  manifest 
that  neither  i)arty  can,  by  his  acts,  waive  tbe 
appraisement.  That  fact  gives  strong  sup- 
port to  tbe  conclusion  that  tbe  legislative  in- 
tent was  tbat  It  should  not  be  done  by  his 
words,  for  there  Is  nothing  to  indicate  a  pur- 
pose to  permit  It  In  one  way,  and  not  in  the 
other.  If  the  law  was  intended  to  be  in  the 
Interest  of  the  debtor  alone,  and  that  lie 
might  waive  Its  provisions,  It  wouiu  seem  as 
if  his  refusal  to  make  a  Ejection  of  an  ap- 
praiser to  carry  out  the  requirements  of  the 
law  would  mean  that  he  did  not  desire  an  ap- 
praiRoinent,  and  hence  that  be  waived  It,  and 
that  tbe  refusal  should  have  such  a  legal  ef- 
fect. But  such  a  legal  result  cannot  follow 
such  an  act  by  the  express  terms  of  the  law. 
With  this  conclusion,  before  we  should  per- 
mit It  to  be  done  In  any  other  way  by  the 
debtor,  there  should  be  something  from 
which  we  could  conclude  tbat  the  legislative 
thought  was  to  permit  the  waiver  In  a  par- 
ticular way,  and  not  otherwise.  From  the 
language-  of  tbe  law,  that  "personal  property 
levied  upon  and  advertised  for  sale  on  execu- 
tion must  be  appraised  before  sale,"  followed 
by  provisions  that  will  not  permit  the  acts 
of  the  parties — one  or  both— to  waive  the  pro- 
visions of  the  appraisement,  we  conclude  that 
tbe  debtor  cannot  do  it  by  a  stipulation  In  a 
mortgage  or  by  a  verbal  consent  to  the  offi- 
cer. The  rule  as  to  waiving  exemptions  is 
controlled  by  a  different  statute,  and  the  au- 
thorities do  not  apply. 

It  seems  as  if  the  agents  of  plaintiff  were 
present  at  tbe  sale,  and  It  Is  claimed  that 
tbey  must  have  known  that  no  appraisement 
had  been  made,  and  made  no  objection.  We 
do  not  determine  what  would  be  tbe  effect  of 
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a  consult  to  waive  appraisement  by  botb 
parties.  It  is  certain  In  this  case  tbat  tbere 
Is  nothing  more  to  signify  a  waiver  on  the 
part  of  plaintiff  than  there  would  have  been 
had  It  refused  to  sdect  an  appraiser  when 
requested;  and,  under  the  terms  of  the  law, 
fiuch  a  refusal  would  not  have  autboriied  the 
officer  to  sell  without  an  appcalsonent  It 
would  then  hare  been  his  duty  to  sdect  one 
bimself,  and  have  the  appraisement  made. 
Whether  or  not  the  mult  would  have  been 
dlfferrait  had  the  [ilaintiff  been  the  purchaser 
at  the  sale,  or  done  acts  that  should  In  equity 
or  law,  Independent  of  the  statute,  estop  it, 
we  do  not  determine. 

We  may  further  say  that  the  sale  should  be 
set  aside  on  the  ground  of  Inadequacy  of 
price  paid.  This  conclusion  Is  not  influenced 
by  the  manner  of  the  sale,  which  it  Is  not 
Important  to  discuss,  as  the  same  fiicts  will 
not  likely  arise  on  another  sale.  The  order  of 
the  district  court  Is  affirmed. 


HEHLHOP  et  at  t.  ELT^WORTH  ot  sl. 
(Supreme  Court  of  Iowa.    Oct.  12,  1895.) 

InBOLTBSOI— FkaUDDLBNT  CoNTBTAMCKt— ACTIOK 
TO  Sn  A8IDB. 

1.  After  a  chattel  mortga^  has  been  fcve- 
dosed  in  an  action  seainst  an  insolTent  aorl 
his  assignee,  one  who  naa  filed  his  claim  with 
the  nsaicnee  cannot,  under  Code,  §{  8150-3153, 
providing  for  equitable  proceedings  in  favor  of 
judgment  creditors  against  any  person  indebted 
to  ue  Judgment  debtor,  maintain  a  suit  to  set 
aside  said  chattel  mortgage  on  the  goods  In 
possession  of  the  assignee. 

2.  An  assignee  for  the  benefit  of  creditors 
may  maintain  an  action  to  set  aside  a  fraudulent 
coDveysnce  made  by  his  grantor  before  the  ex- 
ecution of  the  deed  of  assignment. 

3.  Where  an  assignee  defended  a  suit  to 
foreclose  a  mortgage  on  the  ground  that  it  was 
withheld  from  record  to  defraud  creditors,  a 
creditor  cannot  afterwards,  in  a  suit  against 
the  mortgagor,  raise  the  same  issue. 

Appeal  from  district  conrt,  Harlan  county; 
D.  R.  HIndman,  Judge, 

Suit  In  equity,  by  plaintiffs,  as  Judgment 
creditors  of  one  O.  J.  Smith,  to  set  aside  a 
certain  chattel  mortgage  executed  by  Smith 
to  defendant  Ellsworth.  A  demurrer  to  the 
answer  was  overruled,  and,  plaintiffs  refus- 
ing to  plead  further,  judgment  and  decree 
were  rendered  dismissing  the  petition,  and 
plnlntlfflB  appeal.  Affirmed. 

Henderson,  Hurd,  Daniels  ft  Kieeel,  fw  ap> 
p^lants.   Nagle  &  Xagle,  for  apprilees. 

DEBMER,  J.  Plalntlfte,  In  their  petition, 
all^e  in  substance  that  they  are  Judgment 
creditors  of  one  O.  J.  Smith  tor  goods  and 
merchandise  sold  Smith  In  Hay  and  Novem- 
ber, 1S82;  that  In  April.  1891.  Smith  executed 
to  defendant  Ell8w<M*th  a  chattel  mortgage 
on  his  stock  of  goods,  under  an  agreement 
that  It  should  be  withheld  fnun  the  records, 
so  that  Smith  could  buy  goods  on  credit; 
that  the  mortgage  was  so  wlthlield  from  rec- 
ord untU  May  26, 1892,  when  it  was  filed  tfx 


record;  that  iilalntlfTB  had  no  knowledge  of 
the  eKlstenee  of  the  mortgage,  and  would  not 
have  sold  Smith  goods  on  credit  bad  they 
known  ^  the  mortgage;  tiiat,  immedlatdy 
iipon  tiie  filing  ot  the  mortgage  defendant 
EUawmih,  the  mortgagee  and  one  Nagle,  Us 
attorney,  took  possession  of  the  stock,  and 
proceeded  to  foreclose  the  mortgage,  bat  aft- 
erwards mirendered  It  to  cme  T.  W.  Wfl- 
llams,  to  whom  Smith  had  made  a  general 
aaidgnment  for  the  benefit  of  Us  credltina: 
that  Williuns  thereafter  sold  the  stock,  and 
defradantn  claim  to  be  the  owners  of  the 
proceeds  tlia>eof  In  Williams'  handa  by  Thtue 
of  the  ofbresald  mortgage.  Tbe  relief  asked 
is  that  the  mortgage  be  declared  void  as 
against  i^nliflDi*  ]ndgm«it,  and  tbat  the 
propoty  be  declared  subject  to  the  levy  of 
an  encntlon  issued  thmon.  The  defoid- 
ants,  after  pleading  what  amonnta  to  a  gen- 
eral dental,  filed  an  amendment  to  tb^  an- 
swer, which  was  in  two  divisions;  the  first 
ranting  that  In  I>ecember,  1890,  defendant 
Ellsworth  tHYmght  an  action  In  the  district 
court  of  Hanltn  county  against  O.  J.  Snrith 
and  F.  M.  Williams,  assignee,  to  foreclose 
the  mortgage  heretofore  referred  to,  and  to 
have  the  same  declared  a  prior  ll«i  upra 
the  stock  at  goods  covered  by  thp  deed  of  as- 
signment to  WUllams;  that  in  said  actkin  the 
assignee  pleaded  that  the  d^endant  Ells-, 
worth's  mortgage  was  fraudulent  and  void, 
for  the  reason  that  it  bad  been  fraudulently 
Ttthheld  fnxn  record;  that  after  the  maldng 
of  the  assignment,  and  befwe  the  commence- 
ment ot  the  action  against  Smith  and  the  as- 
Mgne^  plaintlffiB  (Mehlboi),  Son  ft  oo.)  filed 
th^  claim,  upon  which  this  actlw  is 
brought,  with  the  assignee  under  the  said  a»- 
algnment,  for  the  purpose  of  participating 
ther^,  and  fliat  said  property  waa  in  the 
custody  of  the  law  at  the  time  the  proceed- 
ings hereinbefore  referred  to  were  hod,  and 
stiU  Is;  that,  upon  a  trial  of  the  issues  Join- 
ed In  that  case,  judgment  and  decree  woe 
rendered  in  fiivor  of  defendant  EUawortti 
ftw  the  amount  of  hfs  mortgage  debt,  fbre- 
clo^ng  hl8  mortgage,  and  decreeing  the  same 
to  be  a  prior  lien  upon  a  portion  of  the  stock 
of  goods,  and  directing  the  implication  of  the 
proceeds  arising  from  the  sale  of  the  goods 
to  the  payment  of  the  Ellsworth  claim.  A 
copy  ot  the  judgment  and  decree  is  attached 
to  the  petition.  The  second  division  in  sub- 
stance alleges  that,  prior  to  the  commence- 
ment of  this  acUon,  Williams  had  taken  pos- 
session of  all  of  the  astignor's  (Smlth*^  pn^ 
ei-ty.  including  the  stock  of  goods  in  contro- 
versy, and  plaintiffs  hod  filed  wlUi  said  as- 
signee their  claim  on  which  this  action  Is 
brought,  claln^ng  under  said  asslgnmait,  and 
defendant  Ellsworth  had  brought  his  action 
in  the  Hardin  coun^  district  oout  to  fore* 
close  his  mortgage,  as  before  stated,  and  pro- 
cured Judgment  and  decree  as  set  forth  in 
Uie  first  division  of  the  amended  answtt; 
tbat,  under  and  by  ^rtne  of  the  assigmncn^ 
the  title  to  said  pmi>erty  passed  to  the  as- 
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sl^ee,  and  into  tbe  custody  of  the  law,  for 
the  benefit  of  all  the  creditors;  and  defend- 
ants «llege  that  (dalntlffs  cannot  in  this  ac- 
tion procure  a  lien  up(»i  tbe  property  or  the 
proceeds  thereof,  or  an  order  applying  the 
same  to  the  payment  of  their  claim,  or  a 
Judgment  against  tbe  defendants  therefor, 
nor  are  plaintiCTs  in  tbls  action  entitled  to 
any  relief  or  to  have  and  maintain  tbls  ac- 
tion, nor  will  a  bill  In  equity  lie  under  tbe 
facts  for  the  pnrpoaeB  herein  sought;  and 
defendants  object  to  and  raise  tbe  question 
of  tbe  right  of  platntlflTs  to  bare  or  maintain 
this  action,  and  to  the  right  of  a  court  of 
equity  to  try  and  determine  tbe  case.  To 
these  two  dlTlsions  above  quoted,  plaintiffs 
filed  a  demurrer,  upon  three  grounds:  (1) 
That  the  facts  stated  do  not  couetitute  a  de- 
fense; (2)  that  the  suit  referred  to  therein 
was  not  one  In  which  plfdntlffs  were  par- 
ties, and  that  the  adjudication  therein  made 
Is  not  binding  upon  them;  <3)  tbat  tbe  mat- 
ters therein  referred  to  can  In  no  way  affect 
plaintlfFs*  right  to  maintain  tbls  action,  be- 
cause the  rights  sought  to  be  established  are 
not  against  Smith  or  bis  aBslgne^  but  are 
rights  against  defoidants,  In  wblcb  neither 
Smith  nor  Williams  have  any  interest,  and 
are  rights  which  are  peculiar  to  these  plain- 
tltta.  The  court  overruled  this  demurrer,  and 
the  appeal  Is  from  this  ruling.  In  our  con- 
sideration of  the  case,  we  will  not  follow  the 
points  made  In  argument  by  counsel  for  ei- 
ther side  In  tbe  order  in  which  they  appear  in 
the  printed  briefs,  bnt  will  content  our^ 
selves  with  restating  the  controlling  poluta 
tis  we  gather  tbem  trom  the  pleadings,  and 
applying  the  law  thereto. 

It  appears  that  In  April,  1891,  Smith  made 
a  mortgage  to  Ellsworth  covering  his  stock 
of  goods.  This  mortgage  was.  by  agreement 
of  the  parties,  withheld  from  the  records  un- 
til November  25,  1892.  In  the  meantime, 
plaintiffs  had  sold  Smith  goods  to  the  amount 
of  over  ?400.  Some  time  before  December 
1st  of  the  year  1882,  Smith  made  a  general 
assignment  for  tbe  benefit  of  his  creditors, 
to  F.  ^L  Williams,  assignee.  Plaintiffs  filed 
their  claim  with  the  assignee  for  the  purpose 
of  participating  in  the  assignment.  There- 
after the  defendant  Ellsworth  brought  ac- 
tion against  Smith  and  the  assignee  to  fore- 
close his  mortgage,  and  have  the  same  de- 
clared a  prior  Hen  upon  the  goods.  To  this 
action  the  asslfsaee  appeared,  and  pleaded 
tbat  tbe  mortgage  was  fraudulent  and  void 
as  to  bim,  and  as  to  the  creditors  of  Smith, 
for  the  reason  that  tbe  name  had  been  fraud- 
ulently withheld  from  the  records.  To  tbls 
answer  Ellsworth  Interposed  an  equitable  de- 
murrer, that  the  facts  stated  did  not  entitle 
Williams  to  the  relief  demanded,  and.  fur- 
ther, "that  the  Msljmce  takes  the  property  as 
assignee,  holds  it  subject  to  plaintiff  Ells' 
worth's  claim,  and  ':annot  plead  tbe  defense 
now  set  up."  This  demurrer  was  sustained, 
and,  Williams  electing  to  stand  tlicrAon,  de- 
cree and  Judgment  were  rendered  for  Ells- 


worth as  prayed.  Plaintiffs  then  commenced 
this  action,  which  they  claim  Is  authorized 
under  sections  8150-3153  of  the  Code,  which 
provide  tor  etiaitable  proceedings,  In  fiivor 
of  Jodement  creditors,  against  any  person  In- 
debted to  defendant,  or  holding  any  property 
or  money  belonging  to  him,  for  the  purpwe 
of  subjecting  such  property  to  the  payment 
of  their  claims. 

It  will  be  seen  from  this  statement  of  tbe 
facta  appearing  on  the  face  of  tbe  pleadings 
that  tbe  property  which  the  plalntifTs  se^ 
to  subject  by  this  suit  was  at  the  time  of  tbe 
commencement  of  the  action  in  the  possession 
of  an  assignee  for  the  benefit  of  creditors, 
and  that  plaintiflh  had  become  parties  to  the 
assignment  by  fllins  their  claim  with  the  as- 
signee. As  the  property  was  already  In  cus- 
todia  legls,  plaintiffs  cannot  maintain  th^ 
suit  which.  If  properly  instituted,  creates  a 
lien  upon  the  goods  in  the  posaesBlon  of  the 
assignee,  and  which  may  operate  to  divest 
the  assignee  of  tbe  possession  thereof.  Tblb* 
prop(»itlon  Is  definitely  and  finally  settled  in 
the  case  of  Shoe  Co.  v.  Mercer,  84  Iowa,  537. 
SI  N.  W.  415.  PlalntifTs  have  ample  protection 
against  tbe  claim  of  Ellsworth,  under  section 
2124  of  the  Code,  wblcb  permits  them  to  con- 
test every  claim  filed.  They  cannot  be  al- 
lowed by  these  equitable  proceedings  to  gain 
the  advantage  of  being  declared  preferred 
claimants,  by  showing  that  some  of  tbe 
cUiIms  are  fraudulent  One  of  the  controlling 
features  In  tbe  case  Is  the  fact  that  plaintillH 
filed  their  claim  with  the  assignee,  and  thus 
recognized  the  validity  of  the  assignment  It 
also  appears  from  the  plea<^lngs  that  all  of 
the  unsecured  creditors  of  Smith  stand  In  the 
same  portion,— that  Is,  of  having  sold  him 
goods  In  ignorance  of  Ellsworth's  mortgage; 
and  they  are  each  entitled  to  tbe  same  rights 
«s  tbe  others.  To  allow  plaintiffs  to  pursue 
tbe  remedy  adopted  In  this  case  would  give 
them  an  unfair  and  unjust  advantage,  not 
contemplated  by  our  general  assignment 
laws. 

2.  The  first  division  of  tbe  amended  answer 
is  a  plea  of  res  adjudlcata.  Appellant's  coun- 
sel contend  that  the  decree  of  the  district 
«M)urt  In  the  case  of  Ellsworth  v.  WiUlaras 
and  Smith  Is  not  binding  upon  the  plaintiffs 
herein,  for  tbe  reason  tbat  they  were  not  par- 
ties or  privies  thereto,  because  tbe  Issues 
were  not  the  same.  In  this:  tbat  the  assignee 
could  not  plead  the  fraudulent  agreement  to 
withhold  the  mortgage  from  tbe  record  in 
tbat  case,  because  tbe  cestui  que  trust  (plain- 
tiff) was  a  necessary  party.  It  Is  said  tbat 
as  the  asfilgnee  takes  nuly  such  title  as  thf 
assignor  bad,  and  as  a  conveyance  or  In- 
cumbrance made  by  tbe  assignor,  even  If  In 
fraud  of  creditors,  Is  good  as  to  nil  the  wnrld 
except  these  credltoi^.  tbe  asjslgnee  cuuM 
not  resist  tbe  Ellsworth  mortpafr'^  on  thi' 
ground  of  fraud.  It  Is  admitted  that  there 
Is  a  decided  confiict  In  the  authorities  upon 
tMs  proposition.  But  we  th!nk  the  question 
is  settled  In  tbls  state  in  the  case  of  Sctialler 
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T.  Wright,  TO  Iowa,  6C7, 28  N.  W.  4C0,  where- 
in It  is  held  that  the  assignee  for  the  benefit 
of  creditors  may  maintain  an  action  to  aet 
aside  a  fraudulent  eonre3rance  made  hy  hla 
grantor  before  the  execution  of  the  deed  of 
assignment.  To  the  objection  that  the  1»* 
sues  may  not  be  the  same  in  the  two  cases. 
It  Is  sufficient  to  say  that  the  record  afflrma^ 
tlrely  shows  that  they  are  identical  to  these. 
From  the  answer  Interposed  by  the  assignee, 
WiUlams,  to  the  Ellsworth  suit,  it  aj^ears 
that  the  credlton  of  Smith  all  sold  their 
goods  to  blm  after  the  execution  of  the  BU»* 
worth  mortgage,  and  before  the  same  was 
placed  upon  record,  and  the  assignee  pleaded 
the  fraudulent  agreement  to  withhold  the 
mortgage  tram  record  on  behalf  of  each  and 
all  the  creditors  who  bad  filed  their  claims 
with  him,  including  the  plalntlflte,  for  they  all 
stood  in  the  same  position.  The  assl^mee 
failed  in  his  defense,  and  we  think,  in  view 
of  the  condition  of  the  record,  that  the  decree 
rendered  In  that  suit  Is  an  adjudication  bind- 
ing upon  the  parties  In  this.  Williams,  the 
assignee,  represented  aU  the  creditors  who 
recognized  the  assignment,  and  could,  as  we 
have  seen.  Interpose  the  defense  of  firaud  as 
against  any  one  claiming  to  hold  by  ctmvey- 
ance  or  mortgage  from  his  assignor.  What 
the  rule  wonld  be  If  the  assignee  could  not 
have  made  this  defense  for  all  the  creditors 
by  reason  of  some  of  them  having  become 
such  after  the  recording  of  the  mortgase,  or 
who  at  all  times  bad  actual  notice  of  the 
mortgage,  we  wlU  not  at  this  time  undertake 
to  determine.  The  cases  of  OoU  &  Frank 
Co.  V.  Miller.  87  Iowa,  42B.  54  N.  W.  443,  and 
Falker  v.  Llnehan  (Iowa)  SB  N.  W.  608, 
In  no  manner  conflict  with  the  rule  adopted 
In  this  case.  Tblu  is  not  an  action  against 
the  assignee  to  determine  the  rights  and  pri- 
orities of  creditors,  as  was  the  rafie  of  Bank 
V.  Hanlrick,  07  Iowa.  683,  25  N.  W.  816,  but 
Is  an  action  against  one  creditor,  to  which 
the  asRicncc  Is  not  made  a  party.  In  which 
plalntlffH  seek  to  obtain  a  preference  over 
other  erttlltors,  who  stand  on  an  equality 
with  them. 

Aivellees  contend  that  plalntitDs  are  not  en- 
tlUed  to  the  relief  demanded  because  the 
assignee  was  not  made  a  party  to  the  suit. 
We  do  not  think  i3ie  question  is  properly 
presented  by  the  pleadings,  and  therefore  do 
not  conBider  it.  except  as  It  arises  Incidental- 
ly in  our  previous  discussion  of  the  case. 

The  district  court  correctly  overruled  plain- 
tiffs* demurrer,  and  the  Judgment  is  affirmed. 


WARE  et  *1.  V.  DELAHATE  et  al. 
(Supreme  Court  of  Iowa.    Oct.  14,  1895.) 

JODOMBMT   LiBNB  —  PbOPERTT  IN  THB  HaNDS  OT 
ASOTHBR— APTBK-ACQOIRED  PrOPBHTT. 

1.  The  levT  of  an  attachment  on  property 
conveyed  by  the  attnchmeut  defendant  to  nn- 
other  will  not,  of  itself icreate  a  lien.  Hogga  v. 
Duii^rlasH  (Iowa)  50  N.  W.  412.  followed. 


2.  Code,  §  3150,  provides  that  at  any  time- 
after  judgment  an  action  equitable  proceed- 
ings may  be  brought  to  subject  any  property  be> 
lotijrine  to  defendant  to  satisfaction  of  the  judg- 
ment. Section  3052  provides  that  in  Buch  case 
a  lien  shall  be  created  on  the  prepay  of  the 
judgment  debtor  in  the  hands  of  any  defendant 
described  in  the  petition  from  the  time  of  th« 
service  of  notice  and  a  copy  of  the  petition  on 
the  defendant  holding  the  property.  BHd,  that 
where  plaintiff  brought  an  equitable  snit  before 
obtaining  a  judgment  at  law.  and  after  Jodf- 
ment  filed  a  supplemental  petition,  the  service 
of  the  original  notice  in  the  suit  and  the  filing 
of  such  supplemental  petition  wonld  not  give  a 
lien  on  property  in  the  hands  of  a  defendant  be- 
lon^ng  to  the  judgment  debtor,  though  all  the 
defendants  appeared,  the  notice  not  being  sncb 
as  was  required  by  the  statute,  and  It  being  nec- 
essary that  the  petltiou  be  mved.  60  N.  W. 
626.  reversed. 

3.  The  method  provided  by  Code,  H  3150. 
3152,  for  obtaining  a  lien  on  the  property  of  a 
Jndgment  debtor  in  the  hands  of  another,  is 
not  in  addition  to,  but  supersedes,  the  equitable 
levy  at  common  Uw  obtained  by  filing  a  bill  in 
equity  and  serving  process. 

4.  Where  all  the  parties  have  proceeded  on 
the  theory  that  the  facts  stated  In  a  crtM  biU 
were  properly  in  issue,  It  cannot,  on  antea],  be 
contended  that  they  were  not. 

5.  Under  Code.  1  2882,  declaring  judgmenttt 
liens  on  lands  owned  by  defendant  or  thereafter 
acquired,  the  liens  of  judgments  attach  to  after- 
acquired  ptoperty  pari  passu. 

Appeal  from  district  court,  Des  Moines 
county;  J.  M.  Casey,  Judge. 

On  February  2,  1891,  the  plaintiff,  Sirs.  L. 
L.  Ware,  a  Judgment  creditor  of  the  firm  of 
Dcl&haye  &  Purdy,  alleged  to  be  insolvent, 
brought  this  actlrai  to  charge  the  east  half 
of  lots  742  and  743,  In  the  city  of  Burling- 
ton, and  16%  shares  of  the  capital  stock  in 
the  Merchants*  National  Bank  of  Burlington, 
as  per  certificate  No.  807,  as  the  property  of 
Hiram  Purdy,  a  member  of  said  firm,  with 
said  Indebtedness.  KUea  Purdy,  Ellen  Purdy 
as  trustee,  and  Lucy  Phyfe  were  made  defend- 
ants, as  claiming  some  Interest  In  said  real 
estate  under  conveyance  from  Hiram  Purdy. 
alleged  to  be  fraudulent.  Horace  I.  Purdy 
was  made  a  defendant,  as  dalmlng  swne  to- 
terest  In  said  bank  stock  under  a  transfer 
from  Hiram  Purdy.  Plaintiff  alleges  that  the 
Indebtedness  upon  which  judgment  was  ren- 
dered in  her  favor  accrued  long  before  said 
conveyances  and  transfer  from  Hiram  Purdy. 
and  that  the  note  set  out  was  a  renewsL 
Morris  Willner  and  Abel  Ames  &  Co.,  credit- 
ors of  said  Arm,  were  made  defendants,  s« 
claiming  some  Interest  In  said  property.  De- 
f^dant  Willner  answered,  sutistantlally  cm- 
curriag  In  ^Inttff's  allegations  of  foot  and  of 
fraud  In  the  conveyances  and  transfer  of  s^d 
property  by  Hiram  Piudy.  He  alleges  as  a 
cross  demand  that  on  August  16, 1889,  be  Insti- 
tuted a  suit  against  Delabaye  &  Purdy  and 
Hlrara  Purdy,  In  which  an  attachment  was 
issued  and  levied  on  said  property;  that  Im- 
mcdlatdy  thereaftor  he  proceeded  by  a  blO 
In  equity  agahist  the  parties  claiming  said 
property  through  Hiram  Purdy,  asking  to  sub- 
ject the  same  to  the  payment  of  the  debt  due 
him;  tBat  on  the  19th  day  of  November,  IS^n. 
be  procured  judgment  In  the  law  aetlon.  and 
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thereafter  filed  a  rapplemental  pstltioo,  nt> 
tins  up  judgment,  and  asUng  flmt  said  wn- 
▼eyuioee  and  tEButfer  be  Mt  aside,  ttiat  he 
have  lloi  npod  aald  peojfvty,  and  tint  it  be 
deoeed  iirlor  and  parameinit  to  plalntUTa 
lien  and  to  an  claims  of  tbe  defendanta  No- 
rember  1^  ISDl.  Abd  Amea  &  Oo.  answered, 
denying  that  WUJner  wtm  a  creditor  of  aald 
flnn,  and  all  alleptlons  €i  the  petition,  for 
want  of  knowledge  saffident  to  form  a  be- 
lief. Tbey  allege  as  a  mn  demand  tibat  on 
the  letb  day  of  Angnst,  1889,  they  Instituted 
a  salt  against  Deiabaye  ft  Piffdy.  A.  Dela- 
haye,  and  Hiram  Pnrdy,  aided  by  attai^h- 
nent,  which  was  levied  apoo  tbe  prop«ty  of 
said  defendants,  Indndln^'&iat  In  question, 
and  that  Judgment  was  rmdered  In  said  ac- 
tion against  the  defendants  therein.  Th^ 
make  snbstantUly  tiie  same  allegations  ot 
fraud  In  aald  conreyancea  ai^  tranafen  as 
those  made  by  tbe  plaintiff,  and  aak  that  tbe 
eame  be  set  aald^  and  said  property  be  sab- 
Jeeted  to  tin  payment  of  the  judgment  In 
their  tKTor.  Horace  I.  Pnrdy  answered  1^ 
bis  gnardfan  ad  Htem  tint  he  was  a  minor, 
and  denied  generally,  except  as  to  his  owners 
ship  of  the  propoty.  lAe  other  defaidants 
answered  at  length  the  petition  and  eroas  dfr 
manda,  hi  effect  admitting  that  proceedlnga 
were  bttd  by  said  oedlton  as  alleged,  that 
«onTeyanees  were  made  of  saM  real  estate 
and  a  transfer  of  said  bank  stoA  as  alleged, 
but  denied  every  allegation  of  fraud,  and  ask- 
ed to  be  dismissed  with  costs.  Decree  waa 
entered  dedarlng  that  the  transfer  of  said  10% 
shares  of  bank  stock  was  without  craatdera- 
tkm,  and  in  fraud  of  tiie  Tights  oi  tbe  credtt- 
<«s  of  Hlnm  Pnrdy.  and  setting  tiie  same 
aside,  and  that  Morris  WlUner  has  the  first 
lien  tberetm.  Tbe  eonr^ances  of  raid  real 
estate  by  Hiram  Pnrdy  were  h^  to  be  valid, 
and  It  was  fonnd  tiiat  he  was  the  owner,  by 
Inheritance  fl»m  his  scm  James,  deceased,  oC 
one  undivided  <me-faalf  ot  the  middle  one-third 
of  aald  rral  estate,  upon  widdi  tbe  Judgments 
against  him  were  liens  In  the  order  in  which 
tfa^  were  rendered.  Bald  nnAvlded  onetelf 
In  said  real  estate  and  said  bank  stock  were 
decreed  to  be  sold,  and  the  proceeds  applied 
first  to  the  payment  of  WUlner's  JnOgment, 
and  tiien  to  the  other  Judgments  hi  the  order 
In  which  they  were  rendered.  To  as  much  of 
said  decree  aa  subjected  tbe  real  estate  In- 
herited from  James  B.  Pmtiy  to  executi<m 
and  Bale,  Hiram  Pnrdy,  Hiram  Pnrdy,  trus- 
tee, and  BUen  Pnrdy,  trustee,  excited.  To 
so  mndi  of  the  decree  aa  subjected  said 
shares  of  bank  stock  to  execntim  and  sale, 
Hhnm  Pordy,  trustee,  and  Horace  I.  Purdy 
excepted.  To  so  much  as  dismisses  plaintiff's 
petition  and  the  cross  petitions  aa  to  all  the 
other  property  In  controversy,  plaintiff  and 
defendants  WIDner  and  Abel  Ames  ft  Go.  ex- 
cepted, and  plaintiff  and  Abd  Ames  ft  Co. 
enepted  to  all  of  said  decree  eatc^  so  ma± 
tiiereof  as  declares  the  bank  stock  and  the 
real  estate  inherited  to  be  the  property  of 
Hlnm  Purdy.  Plaintiff  and  Abel  Amea  ft  Oa 
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served  notice  of  aroeal  l>Bbruary  2S,  18B3, 
and  Hbmm  Pnrdy,  trustee,  Horace  I.  Pnrdy, 
minor,  by  his  guardian  ad  litem,  served  no- 
tice of  appeal  August  17,  1883. 

Power,  Huston  ft  Power,  for  appellants.  P. 
Henry  Smytb,  for  appellee  WlUno*.  S.  L. 
Glasgow,  for  other  appellees. 

RINNB,  J.  1.  This  cause  is  now  present- 
ed to  us  on  a  rrtiesxliVt  whicih  waa  granted 
only  as  to  tbe  matter  treated  of  In  the  fourth 
division  of  the  original  opinion,  which  wUl 
be  found  in  60  N.  W.  526.  In  that  divtsloa 
It  was  biM  that  Morris  WlUner  was  entitled 
to  a  first  lien  on  the  16%  shares  of  bank 
stock.  As  to  that  we  now  readb  a  dlflteent 
conclusion.  In  an  other  respects  the  orig- 
inal tqilnion,  which  la  as  ftdlowa.  Is  adhered 
to: 

**C>n  and  prior  to  May  10,  1882,  Hiram 
Pnrdy  was  tbe  owner  <tt  tbe  east  balf  of 
lote  742  and  743  in  the  dty  of  Burlington, 
npmi  wbleta  he  had  in  1B78-7B  erected  three 
dwelling  hottses,  vrhleh  prc^Brty  was.  In  1882, 
wiHth  about  $16,000;  On  aald  16th  day  .of 
May,  1882,  be  and  Us  wlfe^  BUen,  in  consld' 
eratton  of  love  and  affection.  Joined  in  a 
deed  comeiftog  said  property  to  her,  In  bmst 
for  thtfr  three  Children;  the  west  one-third 
for  Barah  Ana,  tbe  middle  tne-thlrd  for 
Jamea  B.,  and  tiu  east  on»4hIrd  for  Horace 
I.  Pnrdy,  during  his  Ufe.  and  after  his  death 
to  bla  wife,  during  her  life,  for  her  BunxHt 
and  Uie  sqpport  and  education  of  the  chU- 
dren.  On  December  19,  1887,  for  value  re- 
ceived,' Hlnm  Purdy  cmiveyed  to  his  wife 
hla  i^ht  to  the  control  and  Income  of  said 
property.  On  October  1. 1888,  Hiram  Purdy, 
In  eoosldention  ot  love  and  affection,  con- 
veyed  tbelr  homestead,  consisting  of  some 
tidrty  aoea,  near  Burilngton,  to  hla  wlfa. 
These  three  deeds  were  not  filed  tor  record 
ottttl  August  5,  1888.  Tbe  daughter,  Sarah 
Ann,  died  June  24,  1888,  Inteetete,  leaving 
her  faneband,  Mr.  Plume,  but  no  chldren  sur- 
vtvtaig  her.  On  August  1,  1889,  Hlnm  Puf- 
^  conveyed  to  bis  wife,  In  cmisldentton  of 
love  and  affection,  the  Interest  be  inherited 
from  Sarah  Ann  In  the  west  one-third  of 
said  inoperty.  which  deed  waa  ffled  tat  rec- 
ord August  12.  1888.  October  80,  1800,  Mr. 
Plume  conveyed  bis  Interest  in  tiie  vest  ooe- 
thlrd  to  Lucy  Pbyfe,  a  daughter  of  Hiram 
Pnrdy  by  a  former  marriage.  Mrs.  Phyfe 
died  In  November,  1801,  leaving  her  husband. 
iffllUam  Phyfe.  and  son,  Harry  Doulng,  sur- 
viving her.  On  September  18,  1880,  James 
B.  Purdy,  tor  whom  said  middle  one-third 
was  conveyed,  died  a  mlnw,  unmarried,  and 
wltiiout  Issue,  by  reasmi  of  which  his  Inter- 
est In  raid  pnpae^  passed  to  his  pamta, 
Hlnm  and  BUen  Purdy.  No  conveyance 
waa  ever  made  by  Hiram  Pnrdy  of  tbia  In- 
terat,  and  It  la  not  disputed  but  tint  the 
Judgmento  against  him  are  a  Uen  thereon,  but 
tbe  contention  Is  as  to  the  ordor  of  their 
piiwlty.  It  Is  not  claimed  that  the  home- 
stead should  be  subjected  to  the  payment  of 
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these  debts,  but  the  making  of  that  convey- 
ance  Is  relied  upon  u  showing:  ^ud  In  the 
other  conveyances  from  Hiram  Purdy  to  bis 
wife.  On  and  for  several  years  prior  to  Feb- 
ruary 8,  1888,  Hiram  Purdy  was  the  owner 
of  16%  Shares  of  the  capital  stock  of  the 
Merchants'  National  Bank  of  Burlington,  of 
the  face  value  of  $100  each.  On  that  day  he 
transferred  said  stock  to  himself  as  trustee 
for  the  benefit  of  his  minor  son,  Horace  I. 
Purdy,  causing  said  transfer  to  be  duly  en- 
tered on  the  books  of  the  bank,  and  a  new 
certificate  to  be  issued.  Hiram  Purdy  and 
L.  Delabaye  were  engaged  In  business  as 
wholesale  liquor  dealers  at  Burlington,  as 
equal  partners,  under  the  firm  name  of  Dele> 
haye  &  Purdy,  from  1861  to  August  10, 1889, 
when  the  firm  failed,  and  their  property  was 
taken  by  their  creditors.  During  the  last 
ten  years  the  business  was  managed  by  Dela- 
baye, Mr.  Purdy  giving  It  but  little  atten- 
tion. These  conveyances  to  Mrs.  Purdy,  and 
the  transfer  of  the  bank  stock,  were  unques- 
tionably without  other  consideration  than 
love  and  affection,  and  conveyed  all  the  prop- 
erty that  Mr.  Purdy  liad.  except  his  Inter- 
est in  the  partnership. 

"2.  The  creditors  Mrs.  L.  L.  Ware,  Morris 
WUlner,  and  Abel  Ames  &  Co.  Join  In  claim- 
ing that  these  couveyanceB  and  this  transfer 
of  bank  stock  are  fraudulent  and  void  as  to 
thenL  There  is  no  question  but  that  Mr. 
Purdy  Is  personally  liable  for  the  debts  of 
bis  firm,  and  the  law  Is  well  settled  that  if 
be  made  these  conveyances,  or  either  of 
them,  with  Int^t  to  defraud  bis  creditors, 
those  BO  made  are  void  as  to  the  creditors. 
At  the  time  Mr.  Purdy  executed  the  deed  of 
May  16, 1882,  he  bad  no  UablUtiea  other  than 
as  a  member  of  the  firm  of  Delabaye  & 
Purdy.  The  firm,  according  to  Its  books,  bad 
on  January  1,  1883,  fl7,697.24  of  assets  over 
liabilities.  These  books  are  open  to  many 
of  the  criticisms  made  upon  tbem,  and  It  is 
no  doubt  true  that  uncollectible  notes  and  ac- 
CfMints  were  carried  as  assets,  but  not  suffl- 
cleut,  we  think,  to  show  the  firm  insolvent 
la  1882.  We  have  no  doubt  that  It  was  then 
entirely  solvent,  and  able  to  pay  all  its  liabili- 
ties. Such  being  the  facts,  Mr.  Purdy  had 
no  reason  then  to  anticipate  trouble  from  his 
creditors,  and  no  intention  of  defrauding 
tbem  by  making  that  conveyance.  It  seems 
to  us  that  quite  a  different  motive  prompted 
the  making  of  tbe  deeds  in  question.  Under 
the  restrictions  and  penalties  of  the  law,  the 
bofllness  of  Delabaye  &  Purdy  was  a  liazard- 
oos  one;  and  by  reason  of  tbe  vote  to  be  tak- 
en In  June,  1882,  on  tbe  prohibitory  amend- 
ment, and  tbe  tmcertalaty  aa  to  what  legisla- 
tion would  follow,  that  buEdness  was  render- 
ed more  uncertain  and  hazardous.  Mr.  Pur- 
dy was  advanced  In  years,  waa  taking  zio  ac- 
tlre  part  In  the  management  of  the  Onn's 
business,  and,  desiring  to  save  bis  Individual 
[HK^mty  to  bis  wife  and  children  as  against 
any  consequences  that  might  arise  nnder  the 
lav  tnm  tbe  flrm'i  business,  lie  sucnted  the 


conveyances  to  Mrs.  Purdy.  Sucb,  we  thtaik, 
was  bis  motive;  but,  whether  correct  or  not. 
we  are  convinced  there  was  no  intention  to 
defraud  creditors  in  the  mating  of  either  of 
these  conveyances.  A  delivery  of  the  deeds 
was  consistent  with  their  execution,  and  we 
see  no  reason  to  doubt  the  positive  state- 
ments of  twtb  Mr.  and  Mrs.  Purdy  that  tbe^ 
were  delivered  at  or  soon  after  their  execu- 
tion. That  these  deeds  were  withheld  from 
record,  as  they  were,  certainly  calls  for  a  bet- 
ter explanation  than  that  given  by  Mis.  Pur- 
dy. She  says,  *I  did  not  think  it  was  neces- 
sary to  record  them  sooner.'  We  think  the 
true  reason  Is  found  In  the  purpose  for  wblcb 
the  deeds  were  made,  namely,  to  protect  the 
property  from  fines  and  forfeitures  that 
might  arise  under  the  law  out  of  tbe  buslnesp 
of  tbe  partnership,  and  not  with  tbe  intentloL 
of  defrauding  creditors. 

''S.  These  conveyances  of  real  estate  anu 
tbis  transfer  of  bank  stock  were  mere  gifts, 
and,  undor  the  familiar  rule  of  the  law,  are 
void  as  to  existing  creditors,  unless  Mr.  Pur 
dy  retained  sufficient  property  to  pay  all  bis 
debts.  At  tbe  time  be  made  the  deed  of 
May  IS,  1882,  be  had  no  llabUItles  except  as 
a  member  of  the  firm,  and  he  retained  no 
property  but  the  rents  reserved  in  that  deed, 
his  homestead,  which  was  not  sabject  to  bif 
debts,  and  his  Inter^t  In  tbe  partnership.  Ii 
does  not  appear  that  he  then  owned  the  bank 
stock,  but,  if  so,  it  was  retained.  Whether 
tbe  gift  of  May  16,  1882,  was  a  fraud  upou 
existing  creditors  dep«)ds  largely  upon  the^ 
financial  condition  of  the  firm.  We  have  the 
condition  of  the  firm  before  us  as  shown  by 
Its  books  for  the  years  1883  to  1888,  la 
elusive.  Tbis  showing  is  open  to  many  or 
tbe  criticisms  made  upon  It.  especially  as  to 
the  latter  years.  We  are  satisfied,  however, 
that  in  May,  1882,  and  later,  the  firm  w*s 
perfectly  solvent,  and  had  ample  assets 
meet  all  its  liabilities.  The  books  show  t 
surplus  on  January  1, 1883,  of  (17,697.24,  and 
we  see  nothing  to  deduct  that  would  ap- 
proach Insolvency.  The  ^ft  of  May  16, 1SS2. 
cannot  be  held  to  be  a  fraud  on  existlux 
creditors,  as  ample  property  was  retained  to 
pay  existing  debts.  The  same  may  be  said 
as  to  tbe  gift  of  December  19,  1887,  of  the 
rente  reserved  in  tbe  deed  of  May  16,  ISiC 
True,  the  surplus  January  1,  1887,  was  but 
98,248.86;  but.  making  all  proper  deductkm 
for  all  uncollectible  notes  and  accounts,  we 
think  the  firm  was  then  solvent  We  have 
no  statement  of  tbe  condition  of  the  flrm 
later  than  January  1«  1888.  It  Is  evident  tint 
the  surplus  of  ^,861.83  then  shown  Is  not  re- 
liable. Tbe  oniformity  of  the  amoont  d 
notes  and  accounte  given  each  year  Id  the 
statement  of  an  open  and  running  budaets 
Is  certainly  uunsuaL  In  eacb  of  tbe  six 
years  tbe  accounte  are  given  at  915,000,  tod 
the  amoont  of  notes  varying  bnt  a  few  bun- 
dred  dollars.  It  Is  in  evidence  that  notes  and 
accounts  were  carried  as  assets,  regardless 
of  whether  they  were  collectible  or  not  and 
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that  It  was  this  valueless  drift  from  former 
yean  tbat  constituted  the  surplus  as  stated 
January  l,  1688.  We  need  not  discuss  tlie 
evidence  at  lenglii.  It  Is  sufficient  to  say 
that  we  find  from  it  that,  because  of  the  ef- 
fect of  legislation  upon  the  business  of  Dela- 
haye  &  Purdy  and  oth&  caoses,  they  were  In* 
solvent  as  early  as  January  1.  ISSS,  and  con- 
tinned  to  be  Insolvent.  It  follows  from  this 
conclusion  tbat  the  gift  of  the  bank  stock, 
made  Febmary  8,  1888,  and  the  conveyance 
made  Angust  1,  1889,  of  the  share  In  the 
west  one-third,  inherited  from  Sarah  Ann, 
are  void  as  to  existing  creditors,  Mr.  Purdy 
not  having  reserved  property  sufficient  to  pay 
his  debts.  It  is  not  questtoned  tiiat  the  In- 
terest Inh^ted  by  Hiram  Purdy  from  his 
wya,  James  B.,  In  the  middle  one-third  of  said 
lots,  Is  subject  to  the  payment  of  Hiram 
Purdy's  debta 

"4.  Tbe  court  below  decreed  appellee  Mor- 
ris WlUner  to  have  a  first  lien  on  said  shares 
of  bank  stock,  and  of  this  tbe  appellants 
Mrs.  U  L.  Ware  and  Abel  Ames  &  Co.  com- 
plain. Winner's  claim  to  priority  rests  npon 
the  following  proceedings:  On  August  16^ 

1888,  he  commenced  an  action  at  law  against 
I>elahaye  &  Purdy  and  Hiram  Purdy  on  a 
promissory  note  dated  January  3,  1887.  In 
that  action  an  attachment  was  issued,  and  on 
tbe  satoie  day  levied  on  the  east  half  of  said 
lota  742  and  743,  and  upon  said  homestead. 
The  return  also  shows  that  'August  17,  1889, 
at  2:46  p.  m.,  I  attached,  as  the  property  of 
Hiram  Purdy,  16%  shares  of  the  capital  stock 
of  the  Merchants'  National  Bank  of  Burling- 
ton, Iowa,  now  standing  In  the  name  of  Hl- 
i-am  Pnrdy,  tmetee  of  Horace  I.  Purdy,  up- 
on the  books  of  said  bank,  being  all  the 
stock  of  said  bank  standing  upon  the  books 
thereof  and  held  in  the  name  of  Hiram  Pur- 
ry,  or  Hiram  Purdy,  trustee.*  Notice  of  this 
levy  was  snved  on  the  cashier  of  said  bank 
August  17,  and  npon  Hiram  Purdy  August 
,19,  1889.  On  August  18.  1889,  WlUner  flled 
'his  bill  in  equity  to  set  aside  the  convey- 
ances snd  transfer  of  tbe  real  estate  and 
bank  stock  attached,  and  to  subject  the 
same  to  the  lien  of  his  attachment.  An  an- 
swer was  flled  by  defendants  November  18, 

1889,  and  on  November  19,  1889,  judgment 
was  entered  In  favor  of  Wlllner  In  the  law 
action,  and  It  was  ordered  that  the  property 
attached  be  not  sold  until  the  remaining  Is- 
sues, Including  those  on  the  petition  of  in- 
tervention of  Ellen  Purdy,  Ellen  Purdy,  trus- 
tee, James  B.  Purdy,  Hiram  Purdy,  trustee, 
Horace  I.  Purdy,  and  David  N.  Plume,  who 
intervened  in  the  law  action,  were  adjudi- 
cated. After  obtaining  bis  Judgment,  Mr. 
WUlner,  on  January  18,  1890,  filed  a  supple- 
mental petition  In  tbe  action  in  equity,  set- 
ting up  his  judgment,  alleging  insolvency  of 
the  judgment  defendants,  and  that  the  con- 
veyances and  the  transfer  of  the  shares  of 
bank  stock  were  fraudulent,  and  asking  that 
the  same  be  set  aside.  Answers  were  flled 
1^  defendants  November  13,  1891,  and  thus 


tbe  record  In  that  case  remains.  The  pro- 
ceedings under  which  appellants  Ware  and 
Abel  Ames  &  Co.  claimed  Hens  upon  said 
shares  of  bank  stock  were  all  subsequent  to 
those  above  mentioned,  and  tbe  question  Is 
whether,  by  those  prior  proceedings,  Morris 
WlUner  acquired  a  lien  on  the  bank  stock, 
such  as  to  entitle  him  to  preference  over  said 
appellants." 

Counsel  for  appellee  Willner,  while  claim- 
ing that  bis  attachment  of  the  bank  stock 
was  authorized  by  statute,  admits  tbat  no 
lien  was  created  thereon  which  was  enforce- 
able at  law.  It  Is  contended,  however,  tbat 
Code,  H  2962,  2049,  not  only  authorize  the 
attachment  of  personal  property  of  a  debtor 
whleb  has  been  fraudulently  conveyed,  and 
the  legal  title  to  which  Is  In  another,  bnt 
such  debtor  may  be  treated  as  a  cestui  que 
trust  This  contention  Is  largely  based  up- 
on certain  language  used  in  the  opinion  in 
TUylor  V.  Branscombe,  74  Iowa,  634,  38  N. 
W.  400.  That  action  was  one  relating  to 
real  estate,  and  tbe  rule  laid  down  Is  not  ap- 
plicable to  the  case  at  bar.  Furthermore,  it 
Is  modlfled  and  restricted  by  what  Is  said 
In  Boggs  V.  Douglass  (Iowa)  66  N.  W.  412. 
In  that  case  It  is  also  held  that  the  levy  ot 
an  attachment  upon  property  conveyed  to 
another,  without  more,  will  not  operate  to 
create  a  lien.  It  cannot  be  seriously  c<hi- 
tended  that  the  attempt  to  attach  the  bank 
stock  which  stood  In  the  name  of  Hiram 
Purdy  as  trustee  as  said  Purdy's  Individual 
property  constituted  a  lien  enforceable  at 
law.  Code,  S  2969.  Our  statute  provides 
that  "at  any  time  after  the  rendition  of  a 
Judgment,  an  action  by  equitable  proceedings 
may  be  brought  to  subject  any  property, 
money,  rl^ts,  credits  or  Interests  therein 
banging  to  the  defendant,  to  the  satisfac- 
tion of  such  Judgment"  Code,  i  31S0.  Sec- 
tion 8161  provides  now  the  defendants  shall 
answer,  and  that  such  order  shall  be  made 
or  Judgment  entered  as  the  nature  of  the 
case  may  require^  Section  3162  provides 
that  "In  the  case  contemplated  In  the  two 
preceding  sections,  a  lien  shall  be  created 
on  the  property  of  tiie  Judgment  debtor,  or 
his  Interest  therein,  In  the  hands  of  any  de- 
fendant or  under  his  control,  which  Is  suffi- 
ciently described  In  tbe  petition,  from  the 
time  of  the  service  of  notice  and  copy  of 
tbe  petition  on  the  d^endant  holding  or  con- 
trolling such  property  or  any  Interest  there- 
in." fltiese  sections  provide  a  way  for  reach- 
ing any  Interest  which  one  has  in  property, 
the  legal  title  to  which  is  in  another.  We 
first  proceed  to  determine  whether  WlUner 
took  the  necessary  steps  to  bring  lilms^ 
within  the  provisions  of  the  statutes  quoted. 
Clearly  he  did  not  acquire  any  lien  by  his 
bUl  In  equity  first  flled,  as  he  then  had  no 
judgment  The  statute  provides  that  tbe 
contemplated  equitable  proceedings  may  be 
brought  "at  any  time  after  the  rendition  of 
a  Judgment"  and  we  have  held  that  such 
proceedings  under  these  sections  of  the  stat- 
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ate  cannot  be  brougtat  In  Bdrance  of  ob- 
taining a  judgment  Falvre  t.  GiUan  (Iowa) 
51  N.  W.  47;  Glarfc  t.  Raymond  (Iowa)  50 
N.  W.  1068.  Now,  WUner,  after  Judgment 
WBB  obtained,  filed  a  supplemental  petition, 
which  In  form  Bubstantially  compiled  with 
the  statute.  But  the  statute  provides  that 
a  lien  shall  be  created  upon  the  property,  not 
by  filing  a  bill  in  equity  alone,  bat  It  ez- 
preasly  provides  for  the  oreatlon  of  the  Uen 
"from  the  time  of  the  service  of  notice  and 
copy  of  the  petition,"  etc.  Hence  we  have  a 
case  where  only  a  part  of  the  steps  were  tak- 
en which  were  necessary  in  order  to  create 
the  Hen.  No  notice  or  copy  of  the  petition 
was  served,  hence  no  Hen  could  be  created 
under  these  provisions  of  the  statute.  Here 
Is  a  statute  giving  parties  a  Uen  upon  the 
doing  of  certain  specified  acta.  To  obtain 
the  benefits  of  such  a  statute  it  Is  incum- 
bent on  Winner  to  show  that  he  has  com- 
piled with  its  provisions.  He  has  not  done 
so.  The  legislature  having  fixed  the  condl- 
ttouB  upon  which  a  Hen  shall  be  created,  we 
are  not  authorized  to  say  that  such  a  Hen 
may  be  had  by  a  partial  compliance  with  Its 
requirements.  To  do  so  would  be,  to  that 
extent,  alH-ogatlng  the  statute  itself.  It  is 
a  general  rule  that  a  statutory  lien  can  eilst 
only  when  it  has  been  perfected  in  the  man- 
ner prescribed  by  tiie  statute.  Jones,  Liens, 
I  106. 

S.  It  Is  claimed  that  the  appellee  in  effect 
compiled  with  the  statute  by  serving  the 
original  notice  In  the  suit,  and  filing  the  copy 
<tf  the  petition  provided  for  by  the  rules  of 
practice.  These  acts  in  no  way  complied 
with  the  statutory  requirement  that,  In  order 
to  create  the  lien.  Willner  must  have  served 
a  notice  and  a  copy  of  the  petition  on  the  de- 
fendant holding  or  controlling  the  property 
sought  to  be  reached.  As  we  have  already 
said,  no  notice,  such  as  the  statute  requires, 
was  served,  and  no  copy  of  the  petition  was 
ever  served  as  required.  The  [»wl^ons  of 
the  statute  are  plain.  They  are  easily  com- 
piled with,  and  such  a  Hen  cannot  be  created 
doing  something  other  than  what  the  law 
prescribes,  even  thooi^  the  act  w  acts  in  fact 
done  might  be  such  as  to  amvey  to  the  party 
notice.  The  law  having  provided  Just  what 
shall  be  done,  its  demands  cannot  be  met  by 
doing  something  else.  So,  also,  the  ta.ct  that 
the  party  to  be  served  with  this  notice  and 
copy  of  the  petition  spears  In  the  case,  can- 
not be  deemed  or  treated  as  a  waiver  of  the 
express  statutory  requirements.  In  other 
words,  this  being  a  statutory  lien,  and  exist- 
ing only  upon  the  performance  of  the  condi- 
tions fixed  In  the  statute  itself,  it  Is  incum- 
bent on  those  who  would  avail  themselves  of 
It  to  show  a  foil  compliance  with  every  act 
upon  which  the  existence  of  the  Uen  Is  made 
to  d^^nd.  In  Lounabury  v.  Railroad  Co.,  49 
Iowa.  256,  referring  to  the  written  notice  re- 
quired by  the  statute  In  certain  cases  of  me- 
chanics' Hens,  It  is  said:  "As  this  is  a  statu* 
tory  llsn,  it  matters  not  what  notice  or 


lokowledge  the  owner  may  have,  tf  tlie  re- 
quired notice  is  not  given  at  least  In  s^ 
stance.  No  such  thing  as  constructive  notice 
Is  known  to  or  recognized  by  the  statute." 
So  In  McNaught  v.  Railroad  Ca,  80  lo^ 
336,  It  Is  said:  ^The  legislature  having  made 
the  d^ndant's  liability  to  depend  upon  a 
particular  t&ct.  It  is  not  competent  for  the 
conrts  to  substitute  another  fact,  "altboogh 
it  were  folly  equivalent,  in  benefit  of  tlie  fSct 
prescribed  by  the  legislature.* " 

6.  It  Is  urged  that  plaintiff  did  not  file  any 
answer  to  WiUner's  cross  bill,  and  hence  can- 
not now  be  heard.  It  Is  now  too  late  to 
make  his  claim,  after  all  of  the  parties  have 
proceeded  up<Hi  the  theory  that  the  facts 
therein  stated  were  properly  in  Issue.  Nor, 
as  we  view  it,  was  It  material  as  to  whether 
the  cross  blU  was  answered  or  not  By  her 
petition  and  amendment  thereto  plalntlfr 
claimed  a  Uen  upon  the  bank  stock  prior  to 
WlUner.  Issue  was  taken  up<Hi  this  dalm 
in  WlUner's  answer.  In  f>ther  words,  the 
same  matter  lOeaded  in  Willn^s  cross  bin 
most  have  been  considered  under  the  Issues 
Irrespective  of  his  cross  biU.  Brown  v.  Bam- 
grorer,  82  Iowa,  200,  47  N.  W.  1082;  Med- 
iaod  V.  Walker  (decided  this  term)  64  N.  W. 
797. 

7.  It  is  said  that  what  WlUner  In  tact  did 
was  sniBdent  to  give  him  a  Hen  In  the  na- 
ture of  an  equitable  levy.  It  may  be  eon- 
ceded  that  at  common  law  the  filing  of  a  cred- 
ItoTs*  bill  and  the  service  of  process  gave  the 
creditor  a  lien  upon  the  property  in  the  na- 
ture of  an  equitable  levy.  It  is  urged  that 
this  rule  of  the  common  law  stlU  etzlsts  ta 
this  state,  and,  If  so,  that  Winner's  Uen  up- 
on the  bank  stock  Is  prior  to  that  of  plaintllT 
and  Abel  Ames  8c  Co.  We  do  not  think  this 
common-law  rule  Is  In  force  In  this  states 
Here  we  have  a  statute  prescribing  Just  what 
sbaU  be  done  In  order  to  create  a  lien  on  the 
effects  ot  a  Jndgmoit  debtor.  Under  it  no 
bill  in  equity,  as  a  role,  can  be  filed  until 
after  Judgment  These  provisions  and  re- 
quirements are  Inconsiatent  with  the  Idea 
that  such  a  Uen  can  be  created  Independrat 
of  the  statutory  provlidons.  It  was  said  by 
this  court  in  Reeves  t.  Sebem.  16  Iowa,  237, 
where  the  question  was  as  to  whether,  la  the 
at)sence  of  a  statutory  iwovltfoii  oontn^lii^ 
It,  an  execution  should  be  lidd  to  be  a  Uen 
from  Its  teste,  aa  at  common  law,  or  only 
from  actual  levy.  **We  do  not  feel  bound 
to  adopt  the  unreasonable  and  unjust  rale  of 
the  ancient  common  law,  so  unjust  Indeed, 
that  It  had  to  be  remedied  by  statute.  It 
does  not  accord  with  the  policy  of  onr  laws, 
nor  harmonise  with  decisions  on  kindred  sub- 
jects. The  whole  current  of  Judicial  deci- 
sions In  this  state  has  ever,  and,  we  think, 
most  wisely,  been  against  secret  constmctlTa 
Hens,  especially  y/hea  these  are  sat  up 
against  purchasers."  Now,  at  ctxnmon  law 
the  lien  against  the  Jn^ment  debtor's  prop- 
erty was  only  effected  by  filing  the  bUl  Id 
equity  and  serving  pcocess.   While  the  pub- 
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lie  records  would  disclose  the  fact  tttat  a  bill 
hod  been  filed,  tbej  mlgbt  not  abow  tbat 
process  bad  been  served  on  tbe  defendant 
Tbns  a  Ilea  would  be  acquired  of  wblcb  otber 
Interested  parties  would  have  no  notice  wbat- 
ever.  We  do  not  think  socb  a  rule  sbould 
obtain  In  this  state-  Tbe  statuts  having 
pointed  out  the  procedure  by  which  a  lien 
may  be  obtained  in  cases  like  this,  we  are 
Justified  in  presuming  tbat  tbe  legislature  In 
tended  thereby  to  supersede  tbe  common-law 
method,  inasmuch  as  tbe  statutory  procedure 
prohibits  tbe  filing  of  tbe  bUl  until  after 
judgment,  and  expressly  provides  the  kind  of 
notice  to  be  given.  Another  fact  proper  to  be 
considered  In  this  connection  is  that  tbe  cases 
relied  upon  In  support  of  tbe  contention  tbaf 
the  common-law  i-ule  as  to  equitable  levy 
In  such  case*  Is  In  force  were  decided  In 
states  where  the  doctrine  of  lis  pendens  ap- 
plies to  personal  property.  Such  we  under^ 
stand  to  be  the  case  in  New  York  and  Illi- 
nois. So,  also,  In  these  states  the  common- 
law  rule  is  In  force,  and  property  Is  bound 
froni  tbe  time  tbe  writ  is  delivered  to  the 
sheriff.  Hendricks  v.  RoUnsim,  2  Johna  Cb. 
2S3;  Brlnkertaoff  v.  Brown,  4  Johna.  Ch. 
C71;  People  v.  Bradley,  17  111.  485;  Leach  v. 
Pine,  41  111.  65.  Tbe  case  of  MUler  v.  Sher- 
ry, 2  Wall  240,  arose  in  Illinois,  where  tbe 
rule  is  as  we  have  stated;  and  as,  under  tbe 
federal  statute,  creditors  are  given  the  same 
remedies  in  the  federal  courts  for  tbe  en- 
forcement of  their  judgments  as  tbcy  pos- 
sess under  tbe  law  of  the  state  In  which  they 
are  proceeding.  It  Is  clear  that  Miller's  case 
Is  but  tbe  reflection  of  tbe  law  of  Illlnols 
upon  that  subject.  Bev.  St  U.  S.  §  916.  As 
we  have  seen,  the  rule  Is  dUEerent  ta  this 
state,  and  an  execution  was  not  a  lien,  evea 
In  the  absence  of  statute,  until  actual  levy. 
Reeves  v.  Sebern,  supra.  Furthermore,  the 
doctrine  of  lis  pendens  In  this  state  is  not  ap- 
plied to  personal  property.  Miles  v.  Left,  60 
Iowa,  170,  14  N.  W-  233.  We  have  no  doubt 
that  the  statutes  under  consideration,  as  well 
as  tbe  corresponding  sections  of  the  Revision 
of  1860,  which  are  somewhat  different  In 
their  provisions,  were  intended  to  iwovlde 
a  method  whlt^  had  superseded  that  recog- 
nized at  common  law,  not  simply  additional 
to  it.  We  conclude,  therefore,  tbat  the  com- 
mon-law doctrine  of  equitable  levy,  in  cases 
like  this,  obtained  by  filing  a  bUl  in  equity 
and  the  service  of  process,  does  not  exist  In 
this  state.  It  follows  that  the  liens  acquired 
by  plaintiff  and  Abel  Ames  &  Co-  upon  tbe 
bank  stock  are  prior  to  that  of  the  appellee 
Winner. 

8.  The  Interest  conveyed  to  James  B.  Pnr- 
dy  in  tbe  lots  heretofore  described  was  cast 
upon  Hiram  Pardy  by  tbe  death  of  James, 
which  occurred  September  13,  1800.  Prior 
to  that  time,  judgments  bad  been  rendered 
In  favor  ot  Morris  Wlllner,  Abel  Ames  & 
Go.,  and  Mm.  U  L.  Ware  In  tbe  order  named. 
The  coort  below  held  that  said  judgments 
attached  as  llcsis  npm  mM  real  estate  at  tbe 


time  It  was  so  acquired  by  Hiram  Purdy 
In  the  order  In  which  they  were  rend^ed. 
Our  statute  provides:  "Judgments  in  the  su- 
preme, district,  or  circuit  court  of  this  state, 
are  liens  upon  real  estate  owned  by  tbe  de- 
fendant at  the  time  of  such  rendition,  and 
also  upon  all  he  may  subsequently  acquire 
Cor  tbe  period  of  ten  years  from  tbe  date  of 
the  judgment"  Code,  f  2882.  It  is  not  qnes- 
tloned  tbat  these  judgments  became  liens 
upon  this  aft^vacqtiired  real  estate.  The 
contention  Is  as  to  whether  they  became  liens 
In  the  order  of  their  rendition  or  equally  as 
of  the  date  tbat  Homce  Purdy  acquired  tbe 
pr<H>erty.  In  Relfe  v.  McGomb,  2  Head,  659, 
it  is  said:  "No  lien  upon  tbe  propaly  ex- 
isted at  law  in  favor  ot  either  creditor  pre- 
vious to  tbe  reconveyance  of  tbe  legal  title 
on  the  2Gth  of  April,  1858;  and  the  moment 
the  legal  title  was  reinvested  In  McOomb 
the  liens  of  tbe  several  judgments  attached, 
together,  upon  tbe  property  at  tbe  same  In- 
stant This  being  so,  no  priority  of  satis- 
faction can  be  claimed  by  either  over  the 
other.  All  stand  upon  exactly  the  same 
footing  as  respects  the  proceeds  of  tbe  sale 
of  aald  property;  and  the  plain  principle  of 
reason  and  of  law  In  such  a  case  is  tbat  the 
fond  shall  be  distributed  among  them  all 
pari  passu.  Neither  Is  entitled  to  any  prefer- 
ence." In  Barth  t.  Makeerer,  4  Blss.  206, 
Fed.  Caa  No.  1,069,  It  is  held  "tbat  judgment 
liens  attach  on  subsequently  acquired  lands 
at  the  date  of  th^r  acquisition."  In  Moody 
r.  Harper,  25  Miss.  481,  tbe  court  says:  "The 
great  object  of  the  law  was  to  protect  the 
creditor  against  conveyances  and  transfers 
by  tbe  debtor  of  his  property  after  judgment, 
and  to  force  the  purchaser  to  take  It  in  such 
case  charged  with  the  lien.  Tbe  debtor 
could  not  convey  what  he  did  not  owu;  ami 
when  be  had  no  estate  which  be  could  con- 
vey at  the  time  the  judgment  was  entered 
agntnst  hlin,  he,  of  course,  had  nothing  which 
It  could  blud.  It  Is  certainly  true  that  a 
prior  lien  Is  entitled  to  a  prior  satisfaction. 
But  tbe  lien  itself  must  exist  It  Is  but  a 
charge  upon  property  for  a  particular  pur- 
pose; and  where  there  Is  no  prc^terty,  of 
course  there  can  be  no  lien.  Mere  priority 
of  Judgment  tmder  the  act  of  1824  gives  no 
right  to  a  prior  satisfaction,  unless  It  creates 
a  lien;  and  then  the  right  to  such  satlsCac- 
tk>n  Is  confined  to  the  thing  upon  which  the 
lien  operates.  It  will  thus  be  seen  thali  tbe 
judgment  undw  which  ttie  plaintiff  claims 
CfHistltuted  no  lien  on  the  lots  In  contro- 
versy till  Shields  became  tbe  owner  thereof." 
See,  also,  Cayce  v.  Stovall,  50  Miss.  896; 
Freem.  Judgm.  {  308;  12  Am.  4b  Eng.  Bnc. 
Law,  114;  Blaji^  Judgm.  {  482;  Ke8ters(m  t. 
Tate  (Iowa)  63  N.  W.  360.  See,  also,  in  Re 
Haxard's  Estate  (Sup.)  26  N.  ¥.  Supp.  928. 
36  N.  B.  738.  A  contrary  holding  has  been 
made  In  Oregon.  Orelghtoa  t.  I/eeda,  9  Or. 
21S.  Tbe  judgments  attadied  to  this  prop- 
erty when  Hiram  Purdy  acquired  It;  and 
neither  had  priority  over  the  other. 
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The  decree  below  Is  affliiued  upon  tbe  ap- 
peal of  the  defendants  Purdr,  and  It  is  also 
affirmed  upon  the  appeal  of  the  plaintiff  and 
of  Abel  Ames  &  Co.,  with  the  modlficatltm 
that  the  deed  from  Hiram  Purdy  to  his  wife, 
dated  August  11,  1889,  conveying  the  estate 
which  be  had  Inherited  from  his  daughter 
Sarah  Ann  Plume,  be  set  aisde,  and  said  prop- 
erty be  held  subject  to  the  ]u(^ment8  against 
him;  and  that  the  ifens  of  said  several 
Judgments  be  held  to  have  attached  alike  to 
the  estate  inherited  by  Hiram  Purdy  from 
his  son,  Jamee  B.  Purdy,  deceased,  on  Sep- 
tember 13,  1890;  and  that  the  Judgments  of 
plaintiff  and  of  Abel  Ames  &  Co.  be  decreed 
to  be  liens  upon  the  16%  shares  of  bank 
stock  prior  to  the  Judgment  of  Morris  Win- 
ner. The  cause  is  therefore  remanded  for 
the  entry  of  a  decree  in  conformity  with  this 
oplnlcm.  Modified  and  affirmed. 


OITT  OP  OTTUMWA  r.  ZBKIND. 
(Supreme  Court  of  Iowa.    Oct.  14, 1895.) 
TsAKBiEMT  M EBCB ANTS— Licenses— DisCKimnA* 

TION  — UXRRASOSIBLB  FeE. 

1.  An  ordinance  requiring  transient  mer- 
cbants  selling  within  the  dty  to  pay  a  license 
does  not  diacriminate  in  favw  of  residenls. 

2.  Ao  ordinance  requiring  transient  mer- 
chants  to  pay  a  license  is  not  open  to  the  ob- 
jection of  not  being  uniform  In  Its  operation,  or 
of  bring  class  legislation. 

8.  An  ordinance  requiring  of  transient  mer- 
chants a  license  fee  of  $250  per  month,  or  $25 
per  day,  if  the  license  is  issued  for  a  short  peri- 
od, enacted  under  McClaln's  Code,  S  621  (Code 
1873, 1  462),  autfaorixing  cities  of  the  first  class 
to  "regulate  and  license"  sales  by  transient 
merchants.  Is  void,  as  reacting  an  unreasMiable 
fee,  It  amounting  to  a  prohibition  or  a  tax. 

Appeal  from  district  court.  WiqwUg  comity; 
F.  W.  Elcbelbetger.  Judge. 

Defendant  was  convicted,  under  a  city  or- 
dinance, of  adllng  goods,  as  a  tranatent  metr- 
chant,  without  having  paid  the  Ucnun  fee 
required,  and  he  appeals.  Reversed. 

Steck  &  Smith,  for  appellant.  W.  W.  Bk». 

City  Sol.,  for  appellee. 

DEEMER,  J.  'nx  ordinance  under  which 
defendant  was  convicted  reads  as  follows: 

"Section  1.  Transient  merchants  selling,  or 
tn  any  manner  offering  for  sale  any  goods, 
wares  or  merchandise,  within  the  city  of  Ot- 
tomwa,  Iowa,  at  auction  or  private  sale, 
shall  pay  $250  per  month  as  a  license  there- 
for, or  $25  per  day,  if  such  llcoise  Is  ismed 
for  short  period. 

"Sec.  2.  Any  transient  merchant  selling  ei- 
ther at  public  auction  or  private  sale,  wheth- 
er holding  aVcttoneer's  license  or  not,  shall 
be  deemed  a  transient  merchant. 

"Sec.  S.  Any  person  required  by  this  ordi- 
nance to  procure  a  license  and  falling  to  do 
so  shall  be  fined  In  any  sum  not  less  than 
$5,  nor  more  than  $5()  and  costs.  Any  per- 
son continuing  business  under  an  expired  11- 
cense  shall  pay  a  like  flne  and  costs,  and  all 


persons  so  convicted  and  fined  shall  be  Im- 
prisoned until  the  fine  and  costs  are  paid  or 
until  discharged  by  due  course  of  law." 

This  ordinance  was  enacted  In  virtue  of 
the  power  conferred  upon  cities  of  the  first 
class  by  section  621,  McClaln's  Code  (section 
462,  Code  1873),  which  Is  as  follows: 

"They  shall  have  power  to  regulate  and 
license  sales  by  auctioneers  and  transient 
merchants  within  their  corporate  limits,  pro- 
vided, that  the  exercise  of  the  power  shaD 
not  Interfere  with  sales  made  by  Bheriffs, 
constables,  coroners,  marshals,  execatora. 
guardians,  assignees  .of  insolvent  debtors  or 
bankrupts,  or  other  persons,  required  bjr  law 
to  sell  real  or  personal  property." 

The  case  was  tried  in  the  lower  court  up- 
on an  agreed  statement  of  facts,  the  sub- 
stance of  wblcb  was  that  on  December  15, 
IS&l,  one  6.  E.  Myers  shipped  to  the  dty  of 
Ottumwa.  from  Marsballtown,  a  stock  of 
ready-made  clothing,  and  placed  the  same  In 
a  store  building  on  one  of  the  main  business 
streets,  where  he  offered  It  for  sale.  De- 
fendant was  an  employd  of  Myers,  and.  as 
such,  made  sales  from  said  stock  at  retail, 
tn  the  usual  course  of  trade.  Defendant  was 
also  manager  of  the  business.  It  was  the 
Intention  that  the  business  should  be  carried 
on  only  for  such  length  of  time  as  was  re- 
quired to  sell  the  stock,  which  was  valued 
at  $0,000.  Myers  and  Zekind  are  residents 
of  Marahalltown,  and  neither  has  paid  the 
license  required  by  the  ordinance  before  quot- 
ed. It  Is  also  agreed  that  no  resident  mer- 
chant of  the  city  of  Ottumwa  Is  required,  by 
any  ordinance  of  the  city,  to  pay  a  license. 
The  power  of  the  legislature  to  ddegate  to  a 
municipality  the  right  to  regulate  and  license 
auctioneers  and  trandent  merchants  Is  not 
denied.  But  It  is  Insisted  that  the  ordi- 
nance Is  invalid  for  the  following  reasons: 
(1)  Because  It  discriminates  In  favor  of  res- 
ident merchants  of  the  city  of  Ottumwa,  and 
against  nonresident  merchants.  (2)  Because 
it  discriminates  in  favor  of  one  class  of 
merchants,  and  against  another  class,  en- 
gaged in  the  same  business.  (3)  Because  It 
Imposes  a  license  which  is  unreasonable,  un- 
just, and  oppressive.  (4)  Because  It  Is  In- 
definite and  uncertain  as  to  the  persons  In- 
tended to  be  Included  In  the  words  *tran- 
slent  merchants." 

1.  With  reference  to  the  first  objection  In- 
sisted upon.  It  Is  sufficient  to  say  that  the 
ordinance  does  not.  In  terms,  discriminate  In 
favor  of  resident  merchants  of  the  city  of 
Ottumwa.  It  requires  a  license  fee  from  all 
transient  merchants,  no  matter  where  they 
reside,  and  Imposes  a  penalty  upon  the  rea- 
dout, should  he  become  a  trandent  merchant. 
We  do  not  understand  that  the  term  "tran- 
sient merclmnt"  has  reference  to  the  resi- 
dence  of  the  Individual.  It  more  properly 
relates  to  the  character  of  the  business  car- 
ried on  by  him.  In  the  case  of  Town  of 
Pacific  Junction  v.  Dyer,  64  Iowa,  38,  19  N. 
W.  862,  r^cd  upon  by  appelant,  the  wdl- 
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fiance  held  to  be  InralM  defined  a  transleut 
merebant  to  be  "eTery  non-realdent  penon, 
who  shall  Bell  exchange  or  dispose  of  any 
£oodB,  wares  or  merchandise  of  bis  ovn  or 
of  other  Don-restdent  ownwa,"  This  ordi- 
nance was  declared  to  be  vDconstltntloiial 
T>ecau8e  It  discriminated  In  favor  of  resident 
merchants  of  Paelflc  Jimctlom  and  against 
other  resident  merchants  of  Iowa.  In  the 
«a8e  at  bar  no  such  discrimination  appears 
on  the  ftice  of  the  ordinance,  and  the  fact 
-that  no  resident  merchants  are  required 
the  city  to  pay  a  license  Is  not  controlling. 

2.  It  Is  said,  however,  that,  If  the  words 
^'transient  merchant"  should  be  held  to  in- 
clude resident  merclmnts  of  the  city  of  Ot- 
tumwa  who  might  tempcffarlly  engage  in 
buslneBs,  the  ordinance  Is  unconstitutional, 
becanse  It  Is  not  unifwm  In  Its  operation,  and 
because  It  grants  to  certain  dtbens,  or  daas- 
es  of  dtlaens,  privileges  or  immunlttes  which 
do  not  belong  equally  to  all.  This  objec- 
tion is  not  tenable.  The  ordinance  makes  no 
exceptions  In  fitvor  of  or  against  any  one 
carrying  on  the  business.  All  transient  mer^ 

•  chants  must  pay  the  fee  before  engaging  in 
the  business.  Under  numerous  decialona  of 
this  and  other  courts,  it  Is  uniform  In  its 
operation,  and  Is  not  class  legislation.  See 
lAnd  Ca  V.  Soper,  S9  Iowa,  112;  McAunlch 
V.  Balhxiad  Co^  20  Iowa.  8SS;  City  of  Mt 
Pleasant  t.  Oluteh,  6  Iowa,  64a 

3.  It  Is  contended  that  a  license  fee  of  92SO 
^er  mmth,  or  $25  per  day  tor  a  short  period 
-of  time,  exacted  from  trandent  merchants  Is 
-prohibitory,  unreasonable^  and  unjust,  and  Is 
■a.  manifest  exercise  of  the  taxing  power,  rath- 
er than  a  police  measure.  The  statute  con- 
fers upon  the  municipality  the  power  to  "reg- 
alate  and  llcoise  auctioneers  and  transient 
merchants,"  and  we  are  required  to  deter- 
mine what  may  be  exacted  by  the  corpMa- 
4ion  as  a  fee  for  p^^lssion  to  carry  on  bual* 
ness  as  a  transient  merchant  A  llcmse 
must  be  distinguished  from  a  tax.  The  pow- 
er to  tax  Is  (me  of  the  highest  attributes  of 
sovereignty,  and.  If  delegated  by  the  l^s- 
lature  to  the  mnnlclpality,  such  delegation 
most  be  In  express  terms,  or  by  necessary 
implication,  and  cannot  be  implied  from  such 
general  authority  of  power  as  "to  license  and 
regulate."  (3ty  of  BuiUngton  v.  Putnam  Ins. 
•Co.,  31  Iowa,  103;  State  v.  Herod,  29  Iowa, 
123;  City  of  Burlington  v.  Bumgardner,  42 
Iowa,  673;  State  t.  Smith,  31  Iowa,  493; 
Cooley,  Tax'n  <lst  Ed.)  p.  387;  Clark  t.  Dav* 
-en port,  1-4  Iowa,  City  of  Davenport  t. 
Mississippi  &U.  R.  Co.,  12  Iowa,  639;  Dill. 
Mun.  Corp.  (4th  Bd.)  9§  357-358;  13  Am.  & 
Eng.  Bnc.  Law,  p.  632.  The  municipality, 
■under  the  authority  given  It  to  license,  had 
the  right  to  Impose  such  a  charge  as  would 
cover,  not  only  the  necessary  expenses  of 
Issuing  It,  but  also  the  additional  labor  of 
officers,  and  other  expenjses  Imposed  by  the 
iiusineas,  but  nothing  beyond  this.  As  said 
In  City  of  Burlington  v.  Putnam  Ins.  Co., 
supra,  "Licenses  are  a  part  of  the  police  reg- 


nlaticms  of  a  city,  and  should  be  charged  for 
as  such,  and  only  to  such  extent  as  m^  rea^ 
sonably  compensate  the  cUy  for  Issuing 
and  oifwclng  the  Ucoues;  and  for  the  care 
exercised  by  the  city  under  its  police  author- 
Ity  ovw  the  partlcnlar  p^son  llc^ised."  See, 
also,  State  t.  Herod,  29  Iowa,  123;  Beach, 
Pub.  Ooip.  ( 1256.  The  amount  ot  the  license 
fee  or  charge  is  to  be  consldaced.  In  determin- 
ing whether  the  exaction  Is  not  really  one  of 
revenue  m  prohibition.  Instead  of  one  of  reg^ 
olatlon  under  the  police  power.  The  charge 
made  will  be  presumed  to  be  reasonable,  and 
within  the  autbwlty  conferred  upon  the  mn- 
nlclpality, onlesB  the  contrary  appears  upon 
the  face  of  the  ordinance,  or  Is,  by  evidence, 
shown  to  be  so.  City  of  Burlington  r.  PQ^ 
nam  Ins.  Co..  supra;  Van  Baalen  t.  People, 
40  Mich.  258;  Atkins  PhiUlpa  (Fla.)  8 
South.  429;  Van  Hook  Selma.  70  Ala.  361; 
Beach,  Pub.  Gotp.  |  12SS.  The  fee  charged 
by  the  ordinance  of  the  cdty  of  Ottnmwa  was 
9250  per  month,  or  |2S  per  day  for  a  shorter 
period  of  time^  It  seems  to  us.  In  view  of  the 
natnre  of  the  busfness  licensed;  the  fact 
that  It  was  In  no  manner  Injurlons  to  the 
public  health  or  morals;  that  It  was  confined 
to  a  partlcnlar  i^ace,  and  was  not  of  such 
a  nature  as  to  become  a  nuisance;  that  It  did 
not  require  the  police  snpervlrion,  and  was  In 
no  manner  calculated  to  disturb  the  peace 
and  quietness  of  the  dty,— thai  it  Is  perfectly 
apparent  that  the  fee  »:acted  In  this  case  was 
not  required  as  a  police  regulation,  but  for 
the  purpose  of  revalue  to  the  city.  It  may 
also  have  been  fixed  at  this  sum  to  protect, 
In  a  measure,  the  home  merchant  against  the 
passing  one,  who  otherwlfle  might  not  be 
called  upon  to  pay  anything  to  the  support  of 
the  instmmtfitallties  of  government.  But 
such  protection,  ttowever  desirable  and  Just, 
cannot  be  atfwded  under  an  ordinance  passed 
in  virtue  ot  autborily  given  by  the  state  to 
regulate  and  license.  In  passing,  we  may 
observe  that  a  comparison  of  the  language 
used  In  sections  462  and  463  of  the  Code  clear- 
ly demonstrates  that  the  legislature  did  not 
Intend,  by  section  462,  to  confer  upon  mu- 
nicipalities the  right  to  tax  trandent  mer- 
chants, by  the  use  of  the  words  "regulate  and 
license."  Our  conclusions  are  supported  by 
ithe  following  cases:  Brooks  v.  Mangan 
(Mich.)  49  N.  W.  633;  City  of  Mankato  T. 
Fowler  (Minn.)  20  N.  W.  361;  Slpe  v.  Mur- 
phy (Ohio  Sap.)  31  N.  E.  884;  City  of  Jack- 
son V.  Newman,  69  Miss.  385. 

The  case  of  Town  of  Decorah  v.  Dnnstaa, 
38  Iowa,  96,  is  relied  upon  as  an  authority  in 
support  of  the  validity  of  the  ordinance.  In 
that  case  the  ordinance  EHt>vIded  that  the  fee 
for  the  license  "shall  be  not  to  exceed  $20.00 
for  the  first  day  of  such  license,  and  $20.00 
for  each  subsequent  day  Included  in  such 
llcenae."  The  exact  amount  to  be  charged 
was  apparently  left  to  the  discretion  of  the 
mayor,  and  the  court  says  (Cole,  J.,  writing 
the  opinl<m),  "Nor  do  we  regard  it  as  being  In 
restraint  to  trade,  or  unreasonable  or  <^ 
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pnmlre";  citing  State  t.  Herod,  29  Iowa, 
123.  There  are  several  reaaona  why  we  do 
not  regai-d  thia  as  conclualTe  ol  the  qneatloii. 
The  defendants  In  that  case  were  anctloDeera; 
and  not  tmnstent  merchants.  The  fee  chaiv 
ged  an  auctioneer  may  well  be  larger  than 
that  Imposed  upon  a  trantimt  merchant,  on 
account  of  the  character  of  the  bnatneBS,  and 
the  greater  neceaatty  for  auperrlaion  over 
the  auctioaeer.  Again  there  waa  no  ahow- 
ing  that  the  fee  demanded  of  defendants  In 
that  case  waa  an  nnreaaonable  one.  Under 
the  ordinance  the  mayor  could  hare  fixed 
it  at  any  aam  under  the  rates  named.  De- 
fendants had  no  license,  and  wen  prosecuted 
for  not  having  obtained  <me  beftm  commen- 
cing their  bnainesB.  There  was  no  showing 
of  an  nnreasMiable  ezactioo.  lloreover,  the 
questloD  presoited  in  this  caie,  even  if  d» 
tmnlned  In  that,  was  not  wen  considered. 
The  whole  matter  Is  disposed  of  In  leas  than 
two  lines,  and  the  anthortty  cited  In  snpport 
of  the  rule  is  really  against  It  See  the  case 
betote  cited  In  28  Iowa.  And,  lastly,  the 
case,  on  all  other  points,  has  been  practical- 
ly ovemiled  in  Town  of  Pacific  Jonctton  t. 
Dyer,  supia;  City  of  Marslialltown  v.  Blum, 
S8  Iowa,  184,  12  N.  W.  2a6;  State  Center  T. 
Barenatein,  06  Iowa,  240,  23  N.  W.  062. 

Some  other  questitms  are  presented  by  coun- 
sel, but.  In  the  view  we  have  taken  of  the 
case,  they  are  immaterial,  and  will  not  be 
noticed.  Our  conclusion  Is  that  the  ordi- 
nance exacts  an  nnreasonabto  fee,  and  the 
Judgment  ts  revei-sed. 


ELOTZ  T.  JAMES. 

(Supreme  Goart  of  Iowa.    Oct.  17, 1806.) 

FaAODULa.<cT  CoiTVBT&soBs— Grow-Bumimtioh 
— Rbplbtik— Etidbxob. 

1.  Where,  in  an  action  afralnat  a  sheriff,  for 
attadied  property,  by  a  purchaser  before  levy 
of  the  wnt,  deiradant  aU«;eB  fraud  in  the  sale 
as  a  defense,  and  the  origuial  owner,  as  plain- 
tiff's witness,  gives  evidence  to  prove  the  tmna 
fides  of  the  sale.  It  ia  proper  to  allow  a  fall 
croBS^xami  nation  as  to  toe  transaction,  as  bear- 
ing on  its  bona  fides. 

2.  When  one  claiming  property  as  a  bona 
flde  purchaser  before-  levy  of  attachment  sues 
a  sheriff  for  its  posseMion,  the  admission  of 
the  return  of  the  writ,  which  does  not  show 
service  on  the  attachment  defendant,  or  any 
one  In  poesesrion,  to  prove  defendant  a  lawful 
Dossesslon  nnder  the  atta<diment,  cannot  prejih 
dice  plaintiff. 

8.  In  replevin  against  a  sheriff  for  attached 
property,  the  objection  that  witnesses  testifying 
to  the  value  of  the  property  were  not  shown  to 
be  competent  cannot  be  nreed,  where  an  op- 
portunity for  crofls-examination  was  ^ven. 

4.  Where,  In  replevin  against  a  sherff,  for 
attached  property,  by  a  purchaser  before  levy 
of  the  attadimenb,  the  original  owner  is  plaJn- 
tffTs  witness  to  show  the  bona  fides  of  the  sale, 
evidence  given  by  him  on  a  previous  examinap 
tion  aa  to  the  property  is  admissible. 

5.  Where  one  dalmfaig  attached  property  aa 
a  bona  fide  pordiaser  before  levy  of  the  attach- 
ment replevins  it  from  the  sheriff,  and  there  is 
a  special  finding  that  the  sale  was  fraudulent, 
tlie  admission  ox  evidence  not  affecting  the  Ques- 
tloa  ef  fraud  Is  not  reversible  error. 


6.  Where.  In  replevin,  a  money  Judgment  is 
fdven  defendant,  on  his  election,  the  objectio» 
that  such  judgment  Indudes  the  value  of  prop- 
erty which  the  return  to  the  writ  shows  was 
not  seized  cannot  be  urged,  where  the  mistake- 
was  not  called  to  the  attention  of  the  trial 
court. 

7.  An  aasignmMit  that  tiie  **conrt  erred  la 
rendering  Judgment  f«r  defisndant"  Is  too  gen- 
eral to  be  oonsidenHL 

A-VpeaX  tram  district  court,  Booift  Ttote 
eondty;  Lot  Thomas,  Judgei 

Action  tat  the  recovery  of  spedflc  personal 
propvty.  Jadgment  for  deffendatt^  and  tb» 
piaintitt  appealed.  Affirmed, 

G.  A.  Irwin,  for  appellant   Mock  Jk  D*> 
land  and  A.  D.  Bailie,  for  appeUeSk 

OBANGBR,  J.  1.  The  d^endont  Is  ahcp- 
iff  of  Buena  Vista  county,  and  oa  such  seised, 
hj  virtue  of  certain  writs  of  attachment,  a 
store  building,  stock  of  goods,  and  ether  per- 
sonal i^operty,  aa  beltniging  to  one  H«iry 
Boeaa  The  plaintiff  brings  this  action  ta> 
recover  the  property,  claiming  to  be  the  own- 
er by  Tirtoe  of  a  purchase  thereof  from 
Boese  before  the  levy  of  the  attadimenta.  • 
The  answer  pats  in  iasue  the  validity  of  the 
sale,  and  avera  it  to  be  fraudulent,  as  to- 
oredltors.  The  plaintiff  used  Henry  Boese  as 
a  witness  to  Identify  the  bill  of  sale  as  signed 
by  him,  wfaicb  la  dated  August  IS,  1893; 
also,  to  show  that  he  owned  the  goods  up  to- 
the  date  of  the  sale  to  plaintiff,  and  that, 
when  the  defradant  came  to  take  the  prop- 
erty by  virtue  of  tin  writs  of  ottadimen^ 
he  told  him  that  be  had  sold  the  i^per^  to- 
the  plaintiff.  On  fTOS»«zamfnation  the  court 
permitted  a  full  examination  Into  the  par* 
tlculora  of  the  transaction,  as  bearing  on  its- 
lK>na  fides.  We  think  that  there  was  no  er- 
ror In  the  holding,  in  view  of  the  evidence 
given  on  the  direct  axaminatlon.  The  efltoet 
of  the  direct  examination  was  to  show,  or 
Justify  a  conclusion  by  the  Jury,  that  there 
had  been  a  valid  or  good-faith  sale  of  the 
property.  If  so.  It  wss  proper,  on  cross-ex- 
amination, to  diadose  the  dreumstanoea  of 
the  transaction,  when  fraud  was  pleaded. 

2.  The  defwdant  offered  In  evidence  the 
returns  of  the  several  writs  by  which  he  hdd 
the  propaety.  PkUntUt  otdected  to  the  evi- 
dence for  the  reason  that  the  rotor  na  did  not 
show  that  notice  bad  been  served  on  the  at- 
tachment defendant;  or  on  any  peraon  in 
possession  of  the  pnqierty.  The  same  ques- 
tion was  presented  in  oth«  ways,  by  <pim- 
tions  and  offers  to  show  that  no  such  notice 
had  been  served.  The  returns  were  admit- 
ted In  evidence  and  the  eonrt  denied  a  ms- 
tion  to  strike  the  Tn'ltB  and  r^nrtis  tram  the 
evidence  because  of  the  want  oC  soeh  «  no- 
tice. Plaintiff  complains  of  the  action  of 
the  court  in  this  respect  Balance  la  ploceA 
on  Ooda^  I  2967,  vUdi  iworidai  flie  mode  of 
attadiment  as  fMlows:  givlnf  flie  d»- 
fendant  In  the  aetkn.  If  found  within  the 
county,  and  also  the  person  oecopylng  or  in 
possession  ef  the  property,  if  it  bs  f»  the 
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hands  of  a  tUrd  person,  notice  of  attach- 
meot"  Reliance  Is  also  placed  on  authori- 
tlM  Uke  the  foUowlng:  Crawford  t.  Newell. 
23  Iowa,  458;  Philllpa  t.  Oermon,  43  Iowa, 
101;  First  Nat  Bank  of  Newton  t.  Jasper 
Ooontr  Bank,  71  Iowa,  488.  32  N.  W.  400; 
Bank  t.  KeUog,  SI  Iowa,  124.  46  N.  W.  86d; 
GomiBerclal  Nat  Bajik  v.  Farmers*  &  Trad- 
ers' Nat  Bank.  82  Iowa,  196,  47  N.  W. 
1080.  TbcM  authorities  dearly  sustain  the 
rule  that  to  oonstltate  a  valid  lerr^  the  re- 
QBlrement  of  the  statute  most  be  observed. 
But  Is  the  rule  applicable  to  this  case?  The 
property  was  In  the  possession  of  defendant 
hj  vlrtoe  of  the  attachmuits.  whether  legally 
so  or  otherwise.  The  plalntifTs  daim  to  the 
poesessltm  Is  not  because  the  possession  of 
d^endant  waa  Illegal,  for  want  of  a  valid 
levy  of  the  writs,  but  because  he  owned  the 
property;  and  his  right  of  recovery  was  as 
perfect  and.  complete  If  the  levy  had  been  at- 
tmded  with  a  ootlee^  as  without  It  His 
right  of  actltm  Is  In  no  way  based  on  a  de- 
fective levy.  The  answer  Is  In  two  divi- 
sions,—the  flrst  being  based  on  the  fact  of 
the  biddiiiig  nndCT  the  wtlts;  and  the  second, 
on  allegations  that  the  plaintUf  Is  not  the 
owner  of  the  property,  because  of  fraud  In 
the  attempted  sale  of  It  to  htm.  The  Jury 
returned  a  special  finding  that  the  sale  was 
fraudulent  That  Is  a  Judicial  determiner 
tlon  that  he  does  not  own  tlie  property,  and 
has  no  right  to  the  possession.  If  plalntUT 
Lb  not  the  owner,  and  hence  has  no  Interest 
In  the  property,  be  Is  In  no  [tosltlon  to  qoea- 
tlon  the  validity  of  defendant's  possession. 
If  be  Is  entitled  to  the  possession  of  the  proiH 
erty.  It  is  becanse  he  owns  It.  and  not  be- 
cause defendant's  possession  Is  Illegal.  It  is 
for  those  who  have  il^ts  In  the  pnH>e^  to 
question  defendant's  holding.  As  to  the  find- 
ing of  fraud,  it  must  have  been  the  same, 
regardless  of  the  mllngs  of  the  conrt  as  to 
the  notice^  for  the  fact  of  notice  could  In  no 
way  affect  the  condusion  as  to  fraud.  In- 
asmuch as  the  pUUntlfl  was  entitled  to  the 
poanc salon  ot  the  property,  If  be  owned  it.-~ 
that  la,  If  the  sale  was  valid,— regardless  of 
the  validity  of  the  levy,  we  do  not  see  how 
the  question  of  Its  validity  was  material,  un- 
der the  tssnes  preaokted  in  the  second  dlvi- 
riOD  of  the  answtf.  What  might  have  been 
the  situation  without  the  second  dlvtsloa  of 
the  answer  and  the  spedal  finding,  we  need 
not  consider.  The  record  makes  it  condiK 
■iTe  that  the  tuHi^  was  without  prejudice^  If 
not  technically  correct 

8.  Certain  witnesses  were  used  to  prove  the 
TAhM  of  the  stock  of  goods  and  of  the  build- 
ing. It  Is  urged  that  they  were  not  shown 
competent;  bnt  we  think  that  while  hi  some 
cues  the  tfwwing  of  knowledge  was  meager, 
there  was  no  prejudice,  with  an  opportunity 
to  crosa-ezamlne  and  show  the  real  value  of 
the  testimony. 

4L  At  an  examination  before  Judge  TImkd- 
seme  time  before  the  trial,  Henry  Boese 
WM  uauilned,  and  his  testimony  was  re- 


duced to  writing,  in  shorthand,  by  Mrs. 
Wedgwood.  Boese  was  also  a  witness  on 
the  trial  of  this  case,  as  we  have  before  no- 
ticed, and  his  testimony  on  both  examina- 
tions was  as  to  the  sale  of  this  property. 
Mrs.  Wedgwood  was  a  witness  In  this  case 
t<x  the  defendant,  and  after  testlQriug  that 
she  reduced  the  testimony  of  Boese  before 
Judge  Thomas  to  writing,  and  stating  that 
she  took  the  testimony  correctly,  and  could 
state  bis  testimony  as  then  given,  she  was 
permitted,  against  objections,  to  examine  the 
notes  and  state  his  testimony.  The  object 
was  to  contradict  his  statements  on  the  trial 
as  to  the  consideration  to  him  for  the  trans- 
fer of  the  property  to  plalntUf.  It  is  urged 
that  a  proper  foundation  was  not  laid  to 
justify  the  contradiction.  This  claim  is  like- 
ly based  on  aro«U>At's  abstract  The  ab- 
stract by  appellee  shows  that  tm  the  exam- 
ination In  this  case  the  attention  the  wit- 
ness was  called  to  his  form^  examination,  so 
as  to  warrant  the  contradiction. 

5.  A  notice  designed  to  comply  with  the 
requirements  of  section  1,  c.  45,  Acts  20tb 
Qen.  Assem.,  waa  served  on  Uie  defendant 
prior  to  the  commenoement  of  this  action. 
The  notice  Is  in  the  record,  and  also  a  stipu- 
lation, made  during  the  trial,  that  such  a  no- 
tice was  served.  The  conrt  submitted  to  the 
Jury  the  question  of  the  sufficiency  of  the 
notice,  and  the  Jury  found  spedfically  that 
it  was  not  Buffiduit  It  Is  urged  that  it  was 
error  to  submit  sncb  a  question— First,  be- 
cause no  such  question  was  presented  by  the 
pleadings;  and,  second,  because,  if  such  ques- 
tion was  presented.  It  was  one  for  the  conrt 
We  need  not  det^mine  either  question,  be- 
cause the  service  of  the  notice  was  bat  a 
condlti<m  precedent  to  a  liability  of  the  de- 
fMidant  sheriff.  It  had  no  other  purpose. 
In  view  of  the  finding  that  the  sale  was 
fraudulent  had  It  been  conceded  on  the  trial 
that  the  notice  was  soffident  the  result  of 
the  case  must  have  been  the  same.  The  ad- 
mitted evidence  had  no  bearing  whatever  on 
the  quesUon  of  fraud,  and  the  result  aa  to 
the  fraud,  was  not  affected  by  the  rulings. 
The  significance  of  tbe  special  finding  ot 
fraud  In  the  sale  Is  such  that  there  can  be  no 
reversible  error  In  the  record  unless  the  error 
Is  involved  In,  or  affects,  tbe  proceeding 
leading  to  the  condusion  of  fraud. 

6.  Aft»  verdict  the  defendant  elected  to 
take  a  money  Judgment  for  the  value  of  his 
Interest  In  the  property,  which  was  the  fall 
value  of  the  property.  The  court  entered 
Jndgm^t  for  9e£i.  A  building  which  the 
Jury  assesses  to  be  of  the  value  of  fll5  Is 
Induded  In  Ibis  amount  The  return  of  tbe 
coroner  to  tbe  writ  of  replevin  shows  that 
the  building  was  not  seised  by  virtue  of  it 
The  building  then  remained  In  the  possession 
of  the  defoidant  Appdlant  says  that  It 
was  error  to  enter  Judgment  for  the  value  of 
the  building,  under  such  a  state  of  fiicts.  If 
It  be  conceded  that  the  position  Is  correct 
we  do  not  see  that  appellant  can  now  take 
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adTantage  of  It  It  does  not  appear  that 
this  parUcular  matter  waa  called  to  the  at- 
tention of  the  ooort  behm,  nor  do  we  find  an 
oception  to  the  Judgment  which  foUowed 
'the  oreiTuUng  of  the  motion  fur  ft  new  trial. 
After  the  oroxnllng  of  mch  motion,  there 
-aeemed  to  be  no  objection  to  the  Judgmeat  aa 
■entered.  It  may  further  be  aald  that  no  a*- 
-slgnment  of  error  la  auffidentty  specific  to 
present  the  mattw  In  this  court  The  gen- 
eral asdgnment  that  "the  coort  erred  Id  ren- 
'd«lng  judgmoit  tar  the  d^endant"  was  di- 
rected to  the  mtire  Judgment  It  shonld 
ipolnt  out  the  rery  error  objected  to,  In  as 
spedfic  a  way  as  tbe  cause  will  allow.  Code, 
4  3207. 

There  la  a  claim  tiut  some  of  the  Instroc- 
■ttons  are  erroneous,  bat  It  seems  to  be  based 
•on  appeUant's  abstnct  The  amendment  by 
appellee  so  <dianges  the  record  that  the  claim 
Is  not  wen  founded.  The  Judgment  Is  af- 
firmed. 


HBGHT  T.  BHERKB  et  aL 

(Supreme  Ooort  of  Iowa.    Oct  17,  1895.) 

J^AUDULBNT  CONVBIANOE8  — SOFFICIEKCT  OF  Ev- 
IDSNOB— A8SS8BOR>8  BoOKB  AS  EtIDBHO 
or  TlTLB. 

1.  Iq  an  action  against  a  mother  and  son  to 
subject  land  cOQTeyed  to  them  jointly  to  the 
payment  of  a  deficiency  judgment  against  the 
father  and  mother,  there  was  eridence  that  the 
mother  held  the  title  as  lecarit?  for  an  agree- 
ment of  the  son  to  support  heraelf  and  husband, 
created  by  a  transfer  to  him,  by  mesne  convey- 
ances,  through  other  brothers,  of  personal 
property  which,  after  plaintiff's  Jadgmeot  the 
parents  conveyed  to  one  of  their  sons  pursuant 
to  sncb  agreement;  that  the  first  s<m  paid  off 
a  chattel  mortgage  on  the  personal  proper^; 
that  ndtlier  father  nor  mother  contributed  to 
the  purchase  price  of  the  land.  Bdd,  that  plain- 
■iiff  was  not  entitled  to  relief. 

2.  Assessors'  books  are  not  competent  evi- 
dence to  prove  title  to  the  property  assessed. 

Appeal  from  district  court,  Crawford  coon- 
4y;  C.  D.  Ooldamttb,  Judge. 

Action  In  equity  to  subject  renl  estate  to 
the  payment  of  a  Judgment  There  was  a 
liearing  on  the  merits,  and  a  decree  In  favor 
of  the  def  endantL  Tta  idalntlff  appeals.  Af- 
•flrmed. 

T.  J.  Garrison  and  J.  P.  Conner,  tea  appel- 
lant R.  Shaw  and  B.  B.  Duffle^  for  appel- 
'lees. 

ROBINSON,  J.  Ibe  defendants  are  Albert 
Sherke,  and  Rosanna,  his  wife,  and  Jacob 
Eherke,  their  son.  In  February,  1S70,  the  chv 
cult  court  of  Cedar  county  rendved  a  decree 
in  a  foreclosure  proceeding  against  the  de- 
fendants Albert  and  Rosanna  Bherke  In  favor 
of  the  plaintiff  fcr  the  recovery  of  a  specKfled 
■sum  of  mon^,  and  for  the  sale  of  the  prem- 
ises mortgaged  to  secure  Its  payment  After 
-exhausting  the  mor^aged  property,  there  re- 
mained doe  im  the  decree  more  than  (600. 
A  few  years  later  the  defendants  removed 
from  Cedar  to  Crawford  county,  and  In  the 


year  1887  the  mother  and  son  ent«ed  into 
an  agreem«it  In  writing  for  the  purchaae  at  a 
quarter  section  of  land  in  the  county  last 
named.  In  May,  1888,  a  deed  for  the  land 
was  delivered  to  them,  and  they  gave  In  re- 
turn a  mortgage  to  secure  the  unpaid  poctin 
of  the  purchase  price.  The  apparent  effect 
of  this  deed  waa  to  vest  in  eacb  grantee  tiie 
titie  to  an  undivided  half  of  the  hud  mbjeet 
to  the  mortgage.  All  the  paymoita  secured 
by  the  mortgage  have  been  made  exceptlag 
one  of  leas  tban  fSOa  In  Ftibmaiy,  18B2,  an 
execution  waa  issued  on  the  decree,  and  sent 
to  the  sheriff  of  Crawford  county,  who  levied 
it  upon  the  Interest  ot  Alhext  and  Rosanna 
Eherke  in  the  land  wbldi  had  been  purchased 
as  stated,  and  a  transcript  of  the  decree  was 
filed  In  tbat  county.  This  action  was  brao^t 
to  subject  the  property  to  the  levy  thus  made, 
and  for  genml  equitable  rtilef.  Hie  iriUn- 
tiff  claims  that  the  land  was  paid  fw  by  tiie 
father  and  mother,  and  tbat  It  Is  tcally  own- 
ed by  them,  and  that  tiie  title  to  an  oUdlTlded 
one-half  tha%of  was  taken  in  the  name  of 
the  son  for  the  purpose  of  hindering,  delay- 
ing, and  defrauding  tiie  credltcm  ttf  the  fa- 
ther; that  the  father  Is  tnaolvent;  fhat  tiie 
portion  of  the  land  which  appears  to  belong 
to  the  mother  Is  not  suflldent  to  satisfy  tlie 
execution,  and  that  she  has  no  other  property 
from  whldi  It  may  be  satisfied.  The  defend- 
ants deny  that  ^tbete  Albert  or  Koaamui 
Eberke  has  any  Intemt  In  tbe  land  subject 
to  execution,  and  claim  that  tbe  l^al  tlOe  to 
an  undivided  onobalf  of  the  land  waa  rested 
In  Rosanna  Eherfee  only  to  secure  the  p«- 
fomumce  by  Jacob  Eherke  of  an  agreement 
be  had  made  to  support  her  and  her  husband 
during  their  natural  lives.  The  d^endants 
also  aver  that  the  plaintiff's  right  of  actkm  is 
barred  by  tiie  statute  of  Umltatkns.  Al- 
though there  Is  much  conflict  In  the  evldmce. 
we  are  ot  the  opinion  tiiat  a  prepondenuice  of 
it  fohrly  establldies  the  ftdlowlng'&cts: 

The  f oredosnre  proceedings  lu  Cedar  connty 
rwulted  In  taking  fkom  the  tether  and  mother 
all  of  their  [nroperty,  excepting  some  perscaial 
property  owned  by  the  father,  consisting  of 
stock  and  farm  Implements,  nearly  all  of 
which  waa  mortgaged.  Tbat  prop^y  was 
turned  over  to  John  Dettman,  a  son  of  Oosan- 
na  Eherke,  and  a  stepson  ot  Albert  Bherke, 
under  a  verbal  agreement  by  which  bo  took 
the  proper^,  and  obligated  htans^  to  pay 
the  Incumbrances  tberetm,  and  to  Bupp«t  Us 
mother  and  steirfhther  so  long  as  they  should 
live.  That  agreonent  was  carried  out  for 
two  years.  Iben  John  Dettman  married,  and 
left  the  fium  where  he  and  Us  paroits  had 
been  living,  and  acid  tbe  property,  end  pa- 
haps  scHue  additions  to  It  to  hta  brothra-  Cbrls 
Dettman,  and  his  half-brother,  the  defendant 
Jacob  Eho-kfc  Tbey  paid  $600  for  tbe  pn9> 
erty,and  anumed  the  oUlgatlon  of  John  Dett- 
man to  support  tbeir  parents.  About  the 
year  1883,  Jacob  and  Chris  rented  the  land  In 
controversy.  After  a  time  Chris  tramferred  Us 
interest  hi  tbe  property  to  his  half-brother 
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<7barlee  Eberke,  wbo  assamed  the  obUgntton  to 
support  his  parents,  and  after  a  year  Charles 
transferred  his  IntMWt  to  Jacob,  wbo  has  owned 
the  i>roperty.  and  been  under  oblleatlon  to 
wholly  support  bis  parents  since  that  time.  He 
paid  the  rent  of  the  farm  until  ft  was  pur- 
■cbased,  and  has  famished  all  the  money  which 
lias  been  used  in  paying  the  purchase  price. 
Since  their  Cedar  county  farm  was  lost,  and 
their  personal  property  was  transferred  to 
John  Dettman  In  the  year  1S79,  Albert  and 
Rosanna  Eherke  have  not  bad  any  property. 
Tbey  have  lived  with  the  sons,  who  hare  as- 
stuned  liability  tot  their  support,  and  the 
mother  has  always  kept  house  for  them,  but 
the  father  has  not  been  able  to  see  much  for 
several  years,  and  has  not  been  able  to  do 
much  work.    Since  the  year  1879  tbey  have 
been  supported  by  their  sons;  and  since  Jacob 
has  assumed  the  sole  oMIgatlon  for  their  sup- 
port he  has  supplied  what  tbey  have  required. 
When  the  contract  for  the  purchase  of  the 
land  was  made,  the  mother  Insisted  on  some 
arrangement  which  would  secure  to  her  a 
home,  and  proposed  that  the  conreyance 
should  t>e  made  In  part  to  b».   Jacob  object- 
ed at  first,  butflnally  yielded,  and  the  moth^s 
name  was  Inserted  In  the  contract,  and  after- 
wards In  the  deed,  as  one  of  the  purchasers. 
The  appellant  denies  that  the  tActa  stated  are 
shown  by  a  preponderance  of  the  evidence, 
and  there  la  much  which  tends  to  support  the 
denlaL    Tbe  fact  that  the  conveyance  under 
which  Mrs.  Eherke  holds  appears  to  vest  In 
ber  an  absolote  and  nnqnallfled  title  to  an 
undivided  one-half  of  the  land  Is  entitled  to 
ipreat  wel^t    Assessors'  books  and  tran- 
scripts therefrom  were  ofTered  to  show  that 
live  stock  was  assessed  to  Mrs.  Eherke  in 
Cedar  county  for  the  years  1882  and  1883, 
and  that  she  was  assessed  in  Crawford  county 
for  similar  property  in  the  years  1884  to  1888, 
IncIuBlTe,  and  that  In  tbe  years  18S9  to  1891, 
Inclusive,  property  of  that  kind  was  assessed  to 
her  and  to  Jacob  as  Joint  owners.    It  Is  also 
shown  that  John  Dettman  was  assessor  for 
some  ct  these  years,  and  that  Jacob  Bherke 
gave  the  Information  on  which  the  assess- 
ment of  188S  was  based.  The  money  with  which 
some  of  the  payments  for  rent  were  made  be- 
fore the  land  was  purchased  was  produced  by 
Mrs.  Bherke.  Witnesses  also  testl^  that  when 
the  land  was  purchased  she  said  she  would 
purchase  one  80  and  Jacob  the  oth^,  but  tbe 
owner  would  not  divide  the  land,  and  both 
signed  the  contract   There  Is  also  testimony 
to  tbe  elfect  that  when  the  execution  In  ques- 
tion was  levied  Mrs.  Eherke  and  Jacob  were 
present,  and  stated  that  she  owned  one  80  and 
Jacob  the  other.   There  Is  testimony  whldb 
tends  to  show  that  In  tbe  year  1884  Mrs. 
Bho-ke  bad  9700  In  notes  secured  by  a  chattel 
mortgage.   The  giving  of  those  notes  Is  ex- 
plained, and  the  notes  shown  to  be  worthlesa, 
Some  of  tbe  testimony  for  the  plaintiff  In 
regard  to  what  was  said  and  done  at  the  time 
the  land  was  purchased  and  when  the  assess- 
ments were  made  is  contradicted  by  witnesses 


for  the  defendants.  Tbe  defendants  objected 
to  tbe  introduction  of  the  assessors*  books  In 
evidence  and  Insist  upon  ttieir  objection  here- 
It  was  decldeck  in  Adams  v.  Hlckox,  55  Iowa, 
632,  8  N.  w.  485,  that  such  books  an  not 
competent  to  prove  the  ownership  of  tbe 
property  assessed,  and  the  admission  of  the 
parties  in  Interest  in  regard  to  the  ownership 
of  the  property  at  ttxt  time  of  the  several 
assessments  show  but  little  In  regard  to  It, 
and  are  not  entitled  to  much  weight  In 
Starr  v.  Stevenson  (Iowa)  60  N.  W.  217,  it 
appears  that  an  assessor's  book  was  Intro- 
duced in  evidence  over  the  objection  of  tbe 
defendant  but  that  no  exception  to  the  rul* 
Ing  was  preserved.  The  assessor  who  made 
the  book  was  permitted  to  testify,  but  ap- 
parently from  his  own  knowledge. 

Although  the  real  facts  in  this  case  are 
not  established  beyond  controversy,  yet  the 
evidence  shows  quite  satisfactorily  that  Mrs. 
Ebetke  holds  the  title  to  an  undivided 
one-half  of  tbe  land  In  question  only  to  se- 
cure the  performance  by  Jacob*  of  his 
agreement  to  support  her  and  her  husband 
during  her  lifetime;  that  neither  she  nor 
her  husband  contributed  anything  to  tbe 
parcfaaae  price  of  the  land,  excepting  as  It 
may  have  been  done  by  a  transfer  of  per- 
sonal proper^  to  John  Dettman  In  the  year 
IBT'J,  and  by  subsequent  transfers  of  tbe  same 
property.  It  Is  imcertaln  what  tlie  property 
transferred  to  Dettman  was  worth  when  he 
received  It  He  paid  the  Incumbrances  there<» 
to  the  amount  of  nearly  $700,  and  two  years 
later,  when  he  transferred  It,  probably  with 
some  additions,  the  value  ofwhatwas  so  trans- 
ferred was  from  f  1,100  to  ¥1,200.  No  evidence 
has  been  offered  to  show  that  the  proceeds  of 
any  of  It  were  used  fn  purchasing  the  land  In 
question.  It  appears,  therefore,  thatwehavea 
case  where  the  evidence  clearly  shows  that 
the  title  to  an  Interest  la  the  land  sought  to 
be  subjected  to  the  execution  Is  held  by  one 
of  tbe  Judgment  defendants  as  security  only, 
and  that  she  has  contributed  nothing  towards 
the  purchase  of  tbe  title  thus  held.  What- 
ever doubt  there  may  be  In  regard  to  other 
questions  In  the  case,  these  facts  are  suffi- 
ciently established,  even  under  the  rule  of 
Lauger  v.  Meaeivey,  80  Iowa,  158,  46  N.  W. 
732.  and  other  cases  cited  by  tbe  appellant 
that  the  proof  to  show  that  a  deed  absolute  In 
terms  Is  to  be  trrated  as  a  mortgage  must  be 
dear  and  satlsfiactory.  It  may  be  that  some 
of  the  personal  .P|[operty  transfored  by  Al- 
bert Qierfce  to  John  Dettman,  or  Its  proceeds, 
was  used  in  paying  tot  tbe  land;  but,  as  w« 
have  seen.  If  that  be  true.  It  has  not  been 
shown.  Moreover,  Alb^  Eberke,  the  judg- 
ment debtor,  who  owned  the  property,  parted 
with  his  Interest  In  It  more  than  12  years  be- 
fore this  actl«i  was  commenced;  transfemd 
flie  possession  of  It  at  that  time  to  Us  ftei^ 
son,  and  since  then  has  had  no  Interest  fa  tbe 
property.  l%e  plaintiff  held  a  mortgage  on 
the  property  when  it  was  trangferred,  and 
received  payment  of  tbe  amount  due  thereon 
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from  the  Btepson.  He  Required  title  to  the 
farm  under  hia  decree  of  ftH'eclosare,  and  tlien 
tiad  litigation  'wltQ  tbe  stepson  in  regard  to 
ttie  poesession  of  It  He  most  be  held  to 
IiaTe  liad  knowledge  of  the  transfer  of  tbe 
peiBonal  property  at  about  tbe  time  it  was 
made;  and  tbe  financial  condition  and  tbe  re- 
lationship of  the  parties  into^ested  In  it,  oC 
which  he  bad  knowledge,  were  such  that  he 
must  be  <d)arged  wltb  notice  of  tbe  transac- 
tion. Inquiries,  which  tbe  matters  which  he 
knew  must  have  suggested,  would  have  led 
to  a  dIacoTery  of  tbe  facts  which  he  now 
claims  constituted  a  fraud  as  against  himself. 
See  MIckle  t.  Walraven  (Iowa)  60  N.  W.  633; 
Hawley  r.  Page,  77  Iowa,  240,  42  N.  W.  193; 
Humpbreys  t.  Mattoon,  43  Iowa,  656;  Dla- 
trlct  Tp.  V,  French,  40  Iowa,  601.  We  conclude 
that  tbe  plaintiff  has  failed  to  show  himself 
entitled  to  any  relief,  and  the  decree  of  the 
district  court  Is  therefore  affirmed. 


BHERKB  T.  HEOHT  et  at 

(Supreme  Court  of  Iowa.    Oct.  19,  1S96.) 

BXBCCTIOH — ^iNJUNCmOK -~  Fraqddixkt  Coktbt* 
ANOS— ETIDBHOB. 

1.  Where  land  Is  conveyed  as  secnrlty  for 
an  agreement  to  snpporb  the  grantee  daring 
life,  the  levy  of  an  executioa  against  the  gran- 
tee OB  inch  land  will  be  enjoined. 

2.  Evidence  that  peraooal  property  was  as- 
sessed to  the  alleged  vendor,  and  not  to  the  al- 
leged vendee,  for  many  years  after  the  aale,  is 
inadmls^ble  to  show  frand  In  tiie  sale. 

Appeal  from  district  court,  GrawftKd  coun- 
ty; O.  D.  Ooldsmlth,  Judg& 

Suit  In  equity  to  restrain  an  executioD  sale 
of  real  estate  which  plaintiff  claims  to  be 
tbe  owner  of.  Decree  for  plaintiff,  and  de-. 
femdants  appeal.  Affirmed. 

T.  J.  OarrUon  and  J.  P.  Ofmner,  for  appel- 
lants. R.  Shaw  Van  and  B.  B.  Duffle,  for 
appellee^ 

DBBMKR.  J.  In  the  year  1878.  tbe  de- 
fendants Hecbt  and  PoUe  receired  judgment 
against  Albwt  and  Rosanna  Bherke  in  a  cer- 
tain proceeding  brought  to  foreclose  a  mort- 
gage given  by  tbe  Eberkes  to  them  as  securi- 
ty for  a  loan.  This  judgment  was  satlsfled 
in  part  only  by  the  sale  of  tbe  land.  This 
judgment  was  In  the  year  1892  citified  to 
the  district  court  of  Crawford  county,  and 
aa  executiMi  thereafter  issued,  which  was 
levied  upon  the  land  whic&  Is  tbe  subject  of 
this  controversy.  The  record  title  to  this  un- 
divided one-half  of  tbe  land  was  at  the  time 
of  tbe  levy  of  tbe  writ  In  tbe  name  of  Rosan- 
na Bherke,  and  the  title  to  the  oQxer  half 
was  in  the  plaintiff.  Tbe  plaintiff  Moim^ 
to  be  the  ownw  In  fee  of  one-half  of  the 
land,  and  the  beneficial  owner  of  the  other 
half;  that  Rosanna  Bherke  holds  a  deed  to 
a  half  of  tbe  property  simply  aa  security,  and 
ns  an  assurance  for  tbe  p«'formance  by 
pinlotiff  of  an  oral  agrenneiit  made  by  Um 


to  support  Rosanna  and  her  husband  plain- 
tiff's parents)  during  the  term  of  th^r  nat- 
ural lives;  that  she  paid  no  part  of  tbe  con- 
sideration therefw,  and  holds  the  same  mere- 
ly  as  security.  Dtf endants  deny  any  agree- 
ment on  tbe  part  of  plaintiff  to  support  his 
parents,  deny  that  Rosanna  Ehwke  holds 
title  to  tbe  one-half  of  tbe  property  as  se- 
curity for  any  such  promise,. and  deny  that 
plaintiff  is  the  real  owner  of  any  part  of  the 
real  estate.  They  further  aUege  that  Boean- 
na  Bherke  la  the  owner  of  an  undivided  one- 
half  of  the  land,  aiid  that  Albert  Bherke  Is 
tbe  real  and  equitable  owner  of  tbe  other 
half,  but  that  tbe  title  to  the  same  was  takni 
in  tbe  name  of  plaintiff,  and  has  since  been 
held  by  him  In  order  to  che^  and  defraud 
the  credltm  of  Albert  EUierfce.  In  r^ly, 
tbe  plaintiff  alleges  that  the  alleged  fraudu- 
lent acts  of  plaintiff  and  his  parents  occurred 
more  than  five  years  prior  to  the  commence- 
ment of  this  action,  and  that  defendants' 
claim  to  the  property  !■  barred  1^  tlia  stat- 
ute of  limitations. 

1.  The  question  as  to  whether  the  convegr- 
ance  to  Rosanna  Bherke  of  an  undivided  (Hie- 
half  of  the  land  was  and  Is  abs<Aute  or  In- 
tended <Hily  for  security  Is  simply  one  of 
fact.  Tbe  only  disputed  proiwsitlon  of  law 
is  as  to  the  quantum  of  proof  required  to  es- 
tablish tbe  plaintiff's  claim.  It  seems  to 
have  been  held  in  this  state  that,  notwith- 
standing both  parties  to  a  conveyance  agree 
to  its  being  defeasible  in  cbaracter,  yet  tbe 
burden  Is  upon  them  In  an  action  by  either 
against  third  parties  to  show  by  clear  and 
satisfactory  evidence  that  a  conveyance  ab> 
solute  In  form  was  Intoided  to  be  but  a 
mortgage.  Langer  v.  Ueservey,  80  Iowa,  158. 
45  N.  W.  732.  Tbe  rule  announced  Is  ques- 
tioned by  counsel  for  appellee,  who  insist 
that  the  true  rule  Is  that,  where  both  parties 
agree  as  to  the  character  of  a  conveyaace^ 
the  court  should  accept  their  constructi<m  of 
It,  unless  It  appears  that  their  claim  is  fraud- 
ulent, or  that  the  transaction  was  tor  the  pur- 
pose of  defrauding  creditors.  We  are  not 
disposed  to  question  the  rule  announced  is 
tbe  case  above  cited  at  this  time,  for  it  Is 
not  necessary  to  do  so  to  determine  tbe  case 
at  bar.  Applying  the  testimony  to  the  strict 
rule  announced  in  the  Langer  Case,  we  tblok 
that  plaintiff  has  established  beyond  ques- 
tion that  the  conveyance  to  Rosanna  Btierke 
was  made  simply  as  security  to  assure  the 
performance  by  plaintiff  of  an  agreemeot 
made  many  years  befcve,  and.  Id  omsldna- 
tlon  of  the  transfer  to  him  of  certain  pmbod- 
al  i»operty,  to  support  Rosanna  and  hw 
band  during  their  natural  lives.  We  cannot 
be  expected  to  set  out  all  the  testimony  an 
which  we  r^.  It  Is  sufficient  to  state  that  Ro- 
sanna Bherke  furnished  no  part  of  tbe  ood- 
slderatlm  for  the  property.  She  has  never 
uerelsed  any  acts  of  ownership  over  it 
cept  to  Hve  upon  tbe  farm  as  a  membv  of 
the  family.  Plaintiff  paid  all  of  tbe  coovA- 
eratloo  tat  the  laod«  and  baa  always  wkA 
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ud  occnpfed  It  But  Uttle,  If  any,  ot  the 
pnrchase  price  came  from  tbei^pMty  which 
was  ever  owned  by  eltbor  Boaonna  or  Al- 
bert Eherke.  The  payments  made  upon  it 
were  small,  and  came  largely.  If  not  wholly, 
from  produce  raised  vpon  the  land  by  the 
plaintiff.  The  agreement  to  support  Rosan- 
na  and  Albert  Bherke  Is  quite  folly  eatabllsb- 
cd,  and.  while  the  parties  may  not  have  been 
as  explicit  in  their  dealings  with  reference 
to  the  land  aa  If  they  were  strangers  to 
each  other,  yet  we  think  It  is  clearly  shown 
that  the  title  was  taken  to  one-lmlf  of  the 
land  in  the  name  of  Rosanna  Bberlce  simply 
as  security. 

2.  Counsel  for  appellants  contend  that  the 
title  to  the  half  of  the  land  resting  In  plaln- 
tlfF  Is  held  by  him  in  fraud  of  the  rights  of 
creditore  of  Albert  Bherke.  Their  claim  Is 
.  that  in  1879  Albert  Eherke,  who  was  then 
the  owner  of  certain  real  and  personal  prop- 
erty in  Cedar  county,  Iowa,  which  was 
heBTlly  Incumbered,  became  Insolvent;  that 
his  land  was  taken  f»m  him  by  foreclo- 
snre  of  mortgages  thtfeon,  and  that  be  trans- 
ferred his  personal  propearty  to  a  son  in  fraud 
of  the  rights  of  creditors,  and  that  bis  son 
transferred  the  perstmal  property  to  plaintiff, 
with  the  purix>se  and  Intent  of  aiding  Albert 
Hherke  In  defrauding  bis  creditors;  that  Al- 
bert Bbei^e  has  at  all  times  been  the  owner 
of  the  personal  property,  and  was  In  fact 
the  purchaser  of  the  land  in  dispute,  or  at 
least  one-haJf  of  it.  The  burden  la  upon  de- 
fendants to  establish  this  afflnnatire  de- 
fnu^  and  In  this  they  baye,  as  we  think, 
fkilad.  At  or  about  the  time  of  the  foreclo- 
sure proceedings,  Albert  Bherke  was  In  111 
health,  and  unable  to  do  much  manual  labor. 
He  seems  to  hare  lost  hope  and  courage. 
His  real  estate  was  goae,  and  his  personal 
property  was  largely  incumbered,  and  Judg- 
ments were  hanging  over  him  which  he 
could  not  satisfy.  In  this  dilemma,  he  agrees 
with  a  stepson  to  turn  over  to  him  his  per- 
sonal pK^>erty,  which  was  then  incnmbwed 
to  nearly  Its  full  ralue.  In  conslderatloQ  of 
an  agreement  on  the  part  of  the  stepson  to 
pay  off  the  Incumbrances,  and  support  him 
and  bis  wife  during  life.  Hie  stepson  took 
possessicm  of  the  propoly,  rented  some  land, 
and  carried  on  the  bnsiness  of  (arming  for 
nearly  two  years.  He  iiald  oflC  the  most.  If 
not  all,  <tf  the  Incumbrances  against  the  per- 
sonal pn^rty,  and  sui^rted  his  parents 
according  to  the  agreement.  In  1881  the 
stepson  married,  and  he  sold  and  transferred 
the  personal  property  received  from  the  stei^ 
father  to  his  brother  Chris.  Dettman  and  his 
half-brother  Jacob  Eberke,  the  plaintiff  here- 
in. Plaintiff  and  his  half-brother  assumed 
the  agreement  to  care  for  and  support  the 
parents,  and  paid  to  the  original  purchaser 
the  sum  of  9000.  In  1888  all  tlie  parties  re- 
ferred to  remored  from  Cedar  to  Crawford 
county,  and,  from  that  time  down  to  the  pur- 
chase of  the  property  In  dispute,  llred  upon 
land  which  was  rented  by  the  two  sons.  Aft- 


er cnnlng  to  Crawford  county,  plaintiff  pur- 
chased his  half-brother's  Interest  in  the  per- 
smal  property,  and  In  1887  purchased  the 
land  which  is  the  subject  of  this  suit.  We 
do  not  think  the  defendants  hare  shown 
fraud  in  any  of  these  transactiona  About 
the  <»ily  testimony  relied  upon  is  the  fact 
that  the  personal  property  bel<Higing  to  these 
people  was  not  assessed  to  plaintiff  In  Cedar 
coun^,  but  was  assessed  to  Rosanna  Bherke; 
and  that  it  was  for  many  years  assessed  in 
Crawford  county  to  Bosanna,  and  not  to 
plaintiff.  This  is  attempted  to  be  shown 
by  the  assenaor's  books  and  certified  copies 
thereof.  In  the  case  of  Adams  t.  HlckoK, 
65  Iowa,  682,  8  N.  W.  485,  we  held  that  such 
testimony  was  not  admissible.  See,  also, 
Hecht  T.  Bherke  (decided  at  the  present 
term)  64  N.  W.  690.  We  think  the  plaintiff 
has  established  that  the  conTeyance  to  Ro- 
sanna Bherke  was  intended  as  security  for 
the  performance  of  plaintiff's  contract,  and 
that  dtf endants  have  failed  to  establish  fraud 
In  the  conveyance  to  plaintiff.  !nie  deeree 
of  the  district  court  is  affirmed. 


PENDLBTON  t.  LAUB  et  aL 
(Supreme  Court  ot  Iowa.  Oct  15, 18S5.) 
IiUTmoTtoir  Pbitdivo  Bfkoifio  FBKroBlU.!tOS. 
Pending  a  suit  for  spedfle  performance. 
It  wu  error  to  make  an  order  upon  an  unveri- 
fied motion,  without  the  hitrodnction  of  any 
eridence  or  the  filing  of  a  bond,  oajirinlng  de- 
fendants from  iDterfering  widi  ptaintlira  pos- 
aeasitm  of  the  land  In  cwitroTersy. 

Appeal  from  district  court,  Monona  coun- 
ty; A.  Tan  Wagenen,  Judge. 

Actton  In  equity  tot  an  accounting  and  for 
specific  perftwmance.  Decree  fw  ^aintlff. 
Defendants  appeal.  Reversed. 

T.  B.  Luta  and  Shaw  &  Kuehole^  for  appel- 
lants. 

KINNB,  J.  1.  Plaintiff  aUeges:  That 
prior  to  1890  he  was  the  ownw  of  certain 
land  which  was  incumbered.  That  be  eoa- 
veyed  the  same  to  the  defendant  Laub,  tin- 
der a  partnership  agreement,  whereby  the 
land  was  to  be  sold,  and  the  profits,  after 
discharging  the  Incumbrances,  to  be  divided 
equally  between  plaintiff  and  said  Laub. 
That  oa  October  12;  1891,  a  portion  of  the 
land  liaving  then  bew  sold,  a  partial  settle- 
ment was  bad  between  them,  when  It  was 
found  that  there  was  (1,600  due  the  plain- 
tiff from  said  profits.  It  was  then  agreed 
that  plaintiff  should  purchase  from  said  part- 
nership &  pMtion  of  said  land  vAslch  re- 
mained unsold  for  the  stun  of  ^,000.  and 
should  have  credited  thereon  said  $1,000.  In 
pursuance  of  said  agreement,  the  parties 
entered  into  their  written  contract  That 
Laub  pretMided  to  cancel  the  contract  Plain- 
tiff avers  a  readiness  to  perform  all  of  Ita 
conditions,  and  that  defendant  la  Insolvent 
Afterwards  defendant  Gotto  lnterv«ied  In 
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said  cause,  and  arerred  that  be,  on  October 
0,  1883,  bad  purchased  of  said  Lanb  the  land 
in  controTersr;  tbat  said  Laub  was  In  pos- 
session when  be  made  said  purchase;  and 
tbat  lnt«Tener  bad  no  knowledge  or  Informa- 
tion tbat  plalntUf  had  any  right  to  the  land; 
that  plaintiff  la  InsolvMit.  Thereafter  tanb 
answered  plaintiff's  i>etition,  admitting  the 
execution  of  the  contract,  denying  Insolven- 
cy, and  averring  tbat  plaintiff  had  wholly 
tailed  to  comply  with  the  terms  of  said  con- 
tract, but.  In  violation  of  It,  bad  failed  to  pay 
the  sums  due  thereon,  and  had  wholly  failed 
to  pay  the  taxes,  and  tbat  because  of  said 
defaults  defendant  bad  canceled  said  con- 
tract, and  notified  plaintiff  thereof.  March 
15,  1894,  plaintiff  filed  what  is  called  a  nno- 
tlon  for  a  restraining  order,"  In  which  It  is 
averred  tbat  plaintiff  Is  In  possession  of  the 
land  In  controversy,  and  has  been  ever  since 
the  execution  of  the  contract  heretofore  men- 
tioned; that  d^endant,  by  his  agents,  and 
Intervener,  by  his  agents,  liave  attempted  to 
obtain  possession  of  said  land  by  force,  and 
have  threatened  to  take  possesslcra,  and  to 
Interfere  with  plaintiff's  possession  of  the 
same,  and  prevent  blm  from  leasing  the  same 
for  the  year  1894;  that,  if  plaintiff  is  pre- 
vented from  renting  said  premises,  he  wUi 
Buffer  great  loss.  He  asks  for  an  order  re- 
straining defendant  and  Intervener  from  in- 
terfering or  molesting  plaintiff  or  his  lessees 
In  the  possession  or  occupancy  of  said  land 
until  the  determination  of  tile  suit.  Defend- 
ant and  Intervener  filed  objectlcms  to  the 
granting  of  said  order,  on  the  ground  that  It 
was  a  proceeding  unknown  to  the  law;  that 
no  sufficient  showing  was  made  therefor; 
that  the  application  was  not  under  oath;  that 
It  does  not  entitle  plaintiff  to  any  relief. 
They  farther  averred  tbat  great  and  In-ep- 
arable  loss  would  ensue  to  them  If  such  an 
order  was  made;  that  plaintiff  was  Insol- 
vent Thereafter  the  court  entered  an  order 
that  plahitiff  rent  the  land  for  1894,  and  that 
be  have  the  right  to  use  $200  of  the  rent 
for  his  support,  and  the  balance  to  be  de- 
posited with  the  cleric  of  the  conrt,  subject 
to  the  final  Judgment,  and  ordered  that  de- 
fendants be  restrained  from  interfering  with 
plaintiff  or  Ms  renters  "In  relation  to  acts 
under  this  order."  Defendant  and  inter^ 
vener  excited.  This  order  was  made  with- 
out a  trial  or  hearing  or  the  Introduction  of 
any  evidence.  It  was  In  the  nature  of  an 
Injunction.  It  was  not  asked  for  In  the 
petition,  nor  did  that  contain  any  allegations 
touching  the  possession  of  the  land  in  con- 
troversy. The  injunction,  for  such  in  effect 
it  was,  was  granted  upon  a  showing  made  In 
a  motion  which  was  not  verified,  and  with- 
out requiring  a  bond  to  be  filed.  As  plain- 
tiff does  not  appear  in  this  court,  we  shall 
reverse  this  case,  because,  as  we  have  said, 
the  wder  was  in  tho  nature  of  an  injimctlon, 
granted  without  a  sworn  petition  b^jr  filed, 
and  without  requiring  the  filing  of  a  bond. 
Oodik  U  88B8-338S.  Reversed. 


TOUNG  T.  HAlfSON. 

(Supreme  Conrt  of  Iowa.    Oct.  IS,  1805.) 

BwAMP  Lakd  Claim— CoNTBST— Notice  toCli.u- 
AKT— NecBBsrtT— Drcisios  or  Ijand  Db- 

PARTHBKT— COI.IUTBIUI,  ATTACK. 

1.  A  dedelon  of  the  department  of  the  In- 
terior canceling  a  swamp-land  daim,  made  with- 
out notice  to  tae  claimant,  and  after  service  on 
one  purportiDg  to  be  claimaot's  attorney,  bat 
who  was  never  aathwiEed  to  act  as  sndi,  is 
void. 

2.  Where  tlie  record  of  proceedings  before 
the  department  of  the  Interior  resnltj&g  in  the 
cancellatioii  of  a  iwamp-land  claim  fails  to  show 
that  any  notice  whatever  was  served  on  the 
claimant,  the  decision  rendered  In  snch  proceed- 
ings is  snbject  to  collateral  attack. 

Appeal  from  district  court,  Webster  coun^; 
N.  B.  Hyatt,  Judge. 

The  parties  to  this  actios  present  ccmfiict- 
ing  claims  of  ownership  to  40  acres  of  land 
in  Webs^  connty.  The  suit  Is  In  equity, 
and  each  party  demands  that  bis  title  to  the 
property  be  established  and  quieted  as 
against  the  other.  There  was  a  decree  In  the 
district  court  for  the  defendant,  and  the 
plaintiff  appeals.  Affirmed. 

R.  M.  Wright,  tor  app^nt.   Frank  Far- 

rell,  for  appeUeei 

ROTHROCK,  J.  1.  The  plaintiff  claims  ti- 
tle to  the  land  under  the  act  of  congress 
known  as  the  "Railroad-Land  Grant,"  of 
May  IS,  1866,  and  a  grant  from  the  state  of 
Iowa  to  the  Dubuque  &  Pacific  Railway  Ooin- 
pany,  and  by  subsequent  ttansfem  to  the  Dn- 
bnque  &  Sioux  City  Railway  Company,  and 
by  a  certification  of  the  land  by  the  depart- 
ment of  the  interior  to  the  last-named  com- 
pany, bearing  date  November  14, 18D1,  and  by 
a  quitclaim  deed  from  the  railroad  company 
to  William  Ragan,  and  a  like  deed  from 
Ragan  to  the  plaintiff.  The  defendant's 
claim  of  ownership  is  founded  on  what  Is 
known  as  the  "Swamp-Land  Grant,"  passed 
by  congress  on  the  28th  day  of  September, 
1850.  and  by  an  act  of  the  general  assembly 
of  this  state  passed  January  13,  1853,  and 
the  subseqnent  selection  of  tbe  land  as 
swamp  land,  and  the  sale  of  the  same  by  tbe 
county  of  Webster  to  John  F.  Dnncombe,  a 
deed  from  Duncombe  to  Thomas  Snell,  and 
by  a  written  contract  of  sale  of  tbe  land  by 
Snell  to  the  defendant,  dated  in  the  month  of 
June,  1876,  and  a  warranty  deed  from  Snell 
to  the  plahitiff,  dated  In  June,  1880:  At  the 
time  of  tbe  contract  of  purchase  from  Sntil, 
the  defendant  paid  f  100  of  the  purchase  mon- 
ey, and  In  the  same  year  he  took  actnal  pos- 
sesaton  of  tbe  land,  and  be  has  ever  slace 
that  time  been  in  actual,  opoi,  and  notorious 
occupancy  of  the  same.  He  oected  a  dwell- 
ing house  and  farm  bnlldinga  on  the  land, 
and  has  occnpled  and  used  them  from  1875 
to  the  present  time.  The  consideration  paid 
by  the  d^endant  tor  tbe  land  was  f&BO  an 
acre 

The  first  question  to  be  determined  im,  was 
the  land  In  September,  1860^  when  the 
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tn-amp-land  set  was  possed  by  congress,  of 
tlie  character  designated  aa  swamp  land  in 
the  grant.  A  number  of  witnesses  were  ex- 
amined upon  this  question  of  fact.  Tbe  tes- 
timony of  these  witnesses  has  received  prop- 
er conslderatiou  in  oar  Investigation  of  tbe 
case,  and  we  think  the  very  decided  prepon- 
derance of  the  evidence  Is  that  more  than 
one-half  of  the  land  was  Bwampy  and  unfit 
for  cultivation  In  the  year  1850;  The  princi- 
pal witnesses  for  tbe  plaintiff  consisted  of  a 
surveyor  and  his  party  wbo  made  a  survey 
of  the  land  and  took  observations  thereof  a 
short  time  before  tbe  hearing  of  tbe  case  In 
the  oourt  below;  and,  after  describing  the 
present  condition  of  tbe  land,  these  witnesses 
gave  their  judgment  as  to  bow  much  of  the 
land  was  swampy  tn  the  year  1850.  This 
evidence  is  very  unsatlsftictory,  and  In  Con- 
nors V.  Meservey.  76  Iowa,  091,  89  N.  W. 
,188,  it  was  held  that  evidence  of  the  present 
condition  of  the  land  Is  Immaterial.  The  tes> 
t!moiiy  of  witnesses  who  knew  the  land  In 
Its  original  and  natuml  state,  when  that  part 
of  the  country  was  but  very  sparely  settled, 
and  before  any  attempt  tiad  been  made  to 
break  np  tbe  sod  and  cultivate  that  and  tbe 
adjoining  lands,  satlsfactorUy  shows  that 
tbe  tract  in  controversy  was  properly  select- 
ed as  having  passed  under  tbe  swamp-land 
act 

2.  Tbe  selection  of  the  land  as  swamp  land, 
the  conveyance  to  the  county,  and  the  subse- 
quent conveyance  to  Duncombe,  and  from 
him  to  Snell,  and  from  Snell  to  the  defend- 
ant, appear  to  have  been  in  due  form  and  in 
substantial  compliance  with  every  legal  re- 
quirement But  the  plaintiff  claims  that  the 
swamp-land  selection  was  canceled  and  set 
aside  by  tbe  department  of  the  interior  in  tbe 
year  1878.  It  appears  that  certain  proceed- 
ings were  had  before  the  register  and  receiv- 
er of  the  United  States  land  office  at  the 
city  of  Des  Moines  on  the  SOth  day  of  Jann- 
ary,  1878,  by  which  It  was  determined  that 
tbe  land  In  controversy  was  not  swamp  land, 
within  the  meaning  of  that  grant  These 
proceedings  were  had  in  what  purports  to  be 
a  contest  between  the  railroad  company  and 
Thomas  Snell.  No  service  of  any  notice  of 
the  contest  was  had  upon  Snell,  who  then 
held  tbe  swamp-land  title,  as  appeared  of 
record;  and  no  notice  was  served  upon  the 
defendant  herein,  who  was  then  and  had 
been  for  several  years  In  the  actual  poese*- 
slott  of  the  land  under  bis  contract  of  par- 
chase,  and  occupying  it  as  a  home.  Sn^ 
was  a  nonresident  of  this  state  The  rec- 
ords of  the  local  land  office  show  that  W.  A. 
Meservey  appeared  as  attorney  for  Thomas 
Snell;  bat  the  evidence  In  this  case  shows 
that  tbe  appearance  was  without  any  authori- 
ty tiota  Snell,  and  the  proceeding  was  bad 
wlthont  Snell  having  any  knowledge  of  It 
Tbe  proceedings  before  the  local  land  office 
were  certified  to  the  general  laud  o&ce;  and 
on  tbe  16th  day  of  April,  1878,  the  commls- 
Moner  of  that  office  wrote  a  letter  to  the 


register  and  recelTer  at  Des  Moines  to  the- 
effect  that  sufficient  evidence  appeared  to  Jus- 
tify a  decision  that  the  land  was  not  of  a- 
swampy  and  overflowed  character,  and  that 
the  swamiKland  claim  was  held  for  rejection, 
subject  to  appeat  The  letter  concluded  as 
follows:  "Ton  are  tberefwe  directed  to  no- 
tify the  state  authorities  and  all  other  parties 
claiming  ai^  Interest  in  said  lands  of  the  ac- 
tion of  this  office  In  said  case,  allowing  sixty 
days  from  date  of  service  of  such  notice  for 
appeal,  and,  at  tbe  expiration  of  that  time, 
nport  to  this  office  whether  or  not  appeal 
has  been  taken.  Very  respectfully,"  etc. 
No  notice  of  the  right  to  appeal  was  served 
on  Snell,  nor  on  tbe  defendant  herein.  There 
appears,  to  be  a  recital  in  the  records  of  the 
local  land  office  that  "all  parties  plaintiff,  the 
state  of  Iowa,  the  county  of  Webster,  and 
Meservey,  of  Fort  Dodge,  attorney  for  Snell, 
notified  April  20,  187a"  Upon  this  record 
of  notice  the  general  land  office  assumed  ta 
take  Jurisdiction,  and  decide  that  the  swamp 
land  claim  should  be  rejected.  There  was  no 
Jurisdiction  of  Snell  nor  of  the  defendant 
herein  by  any  service  of  notice.  As  we  have 
found,  Meservey  was  not  authorized  to  ap- 
pear In  the  proceeding  In  behalf  of  Snell.  and 
any  service  on  him  was  void.  A  service  of 
notice  on  the  county,  and  some  sort  of  an  at- 
tempted service  upon  tbe  state  of  Iowa,  were 
utterly  v(Ad  as  to  the  real  owners  and  claim- 
ants under  the  swamp-land  grant  The  con- 
tention of  counsel  for  appellant  that  the  de- 
fendant cannot  question  tbe  service,  because 
this  is  a  collateral  attack  upon  the  proceed- 
ings of  tbe  land  department  appears  to  us^ 
to  be  without  merit  because  tbe  record  does 
not  even  show  defective  service.  It  is  a 
case  of  no  service.  That  It  was  incumbent 
□pon  the  plaintiff  to  prove  that  notice  of  the 
right  to  appeal  was  given  to  those  claiming 
under  the  swamp-land  grant  was  held  in 
Conaoni  v.  Mwervey,  76  Iowa,  C81,  89  N.  W. 
S8& 

3.  In  addition  to  tbe  facts  above  found,  it 
may  be  well  to  consider  the  equities  between 
tbe  parties.  If  the  railroad  company  ever 
had  any  valid  claim  to  this  land,  it  should 
have  made  tbe  discovery  long  before  the  year 
1878.  All  of  its  lands  in  Webster  county 
were  earned  years  before  that  time.  Its 
agents  and  experts  were  on  this  land  In  1877 
for  the  purpose  of  making  examination  of  it. 
The  defendant  was  then  In  actual  possession, 
having  his  home  on  the  land,  and  they  knew 
It  The  requirement  of  the  general  land  of- 
fice was  that  all  parties  claiming  an  intei-ost 
in  the  land  should  be  served  with  notice  of 
the  right  to  appeal  from  the  decision  of  tbe 
local  land  office.  No  attempt  was  made  to 
serve  any  notice  on  tbe  defendant  nor  on 
Snell,  who  was  the  record  owner  of  tbe 
swamp-land  claim.  It  does  not  appear  how 
a  survey  of  the  land  was  accomplished  In 
SeptemtwF,  1877,  without  tbe  knowledge  of 
the  defendant  or  some  of  his  family.  This 
action  was  brought  in  January,  1893,  nearly- 
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18  years  after  the  defendant  took  up  hl» 
abode  upon  the  land  In  controversT,  in  tbe 
belief  that  his  purcbaBe  was  from  one  having 
tbe  title  to  the  property;  and,  bo  far  as  ap- 
pears, the  flrat  knowledge  be  bad  that  bis 
title  waa  seriously  questioned  was  tbe  com- 
mencement of  this  suit  founded  upon  a  quit- 
claim deed  from  tbe  railroad  company. 
These  facts.  In  addition  to  tbe  A)nalderatlon 
that  tbe  land  was  actually  swamp  land,  and 
that  tbe  claimed  adjudication  that  It  was  not 
is  Told,  show  that  the  persuasire  equities  of 
tbe  case  are  with  the  defendant.  Hie  decree 
of  the  district  court  Is  afOrmed. 


HUNTER  et  at  T.  HDNTEK  et  bL 
(Supreme  Court  of  Iowa.    Oct  16. 1885.) 
RiOHT  TO  DowBB  —  Dktiss  Or  Lirs  BSstatb — 
Elbotion. 

1.  Where  a  wUl  deviicB  a  life  estate  in  land 
to  a  wife,  with  remainder  over  to  another,  and 
does  not  prohibit  the  taking  of  dower,  or  pro- 
Tide  that  such  deviee  la  in  lien  of  dower,  the 
wife,  on  death  of  the  husband,  1b  entitled  both 
to  take  under  the  will  and  to  her  dower  right 
In  the  land. 

2.  Where  a  widow  is  entitled  under  a  will 
to  a  life  estate  in  land,  part  of  which  is  a  home- 
stead, the  fact  that  she  has  occupied  the  entire 
tract  dnringlife,  and  has  not  had  her  dower  set 
anart,  will  not  eetop  her  heirs  from  claiming 
her  dower  Interbst  ther^,  on  the  ground  that 
by  sodi  occupation  she  elected  to  take  under  the 
wiU. 

i^fpeal  ftom  district  conrt.  Cedar  county;  J. 
D.  Glffln  and  J.  H.  Preston.  Jndgea 

Hilton  Bemley  and  Hedges  ft  Rumple,  Cor 
appellants.  Baker  &  Ball  and  Banck  ft 
Wade^  for  appellees. 

KINNB,  J.  1.  Owing  to  tbe  numerous 
pleadings  filed  in  this  case,  and  tbe  condlttoo 
of  the  record,  It  Is  difficult  to  ascertain  the  ex- 
act condltltm  of  the  case.  It  appears  that 
ori^nally  plaintffte  and  tbe  defendant  James 
Hunter  appealed;  that  afterwards  Lemuel 
Hunter,  defendant,  served  notice  of  appeal. 
In  appellees'  argument,  it  Is  said  that  plain- 
tiffs* appeal  has  been  dismissed,  and  that 
James  Hunter  Is  now  the  only  party  appealing 
from  the  decree.  We  flad  nothing  in  tbe  rec- 
ord or  papers  submitted  to  us  showing  such 
to  be  tbe  fact  So  far  as  tbe  record  shows, 
tbe  appeal  is  prosecuted  by  plaintifTB  and  tbe 
defendant  James  Hunt^,  and  tbe  case  will  be 
so  treated.  Inasmuch  as  appellees*  counsel  In 
argument  do  not  claim  that  Lemuel  Hunter 
has  appealed,  and  no  argument  is  filed  on  his 
behalf  as  an  appellant  but  only  as  an  ap- 
pellee, bla  appeal  will  be  treated  as  aban- 
doned. We  eball  endeavor  to  state  the  Issues 
between  tbe  parties,  eliminating  therefrom  all 
pleadings  for  which  substituted  pleadings 
were  filed,  as  well  as  ell  rulings  which  were 
not  relied  upon  by  tbe  parties,  or  which  were 
waived  by  the  filing  of  subsequent  i^eaiUnga 

It  appears  that  one  Adam  Hunter  died  tes- 
tate In  Johnson  county,  Iowa,  In  December, 


1870,  leaving  the  following  children  and  beln 
at  law,  vis.:  John  O.  Hunter,  Jos^h  Hunta-, 
Nancy  Hill,  Margaret  Tenelck,  Mary  &nitb. 
Lemuel  Hunter,  George  Hunter,  James  Hun- 
ter, and  Bachael  Hunter.  Plaintiffs  and  de- 
fendants Lemuel  Hunter,  Oeorge  Hunt«,  and 
James  Hunter  are  children  and  heirs  at  law 
al  Adam  Hunter.  Defendant  Elizabeth  Hun- 
ter, the  widow  of  Adam  Hunter,  deceased, 
was  of  unsound  mind  when  this  actlcn  was 
commenced,and  Geoi^ Hunter  was  the  guard- 
ian of  her  peraon  and  property.  She  died  on 
February  6,  1690.  Racbael  Hunter  died  ou 
October  IS,  1884,  and  within  10  years  after 
the  death  of  her  father,  Adam  Hunter.  Adam 
Hunter,  during  hia  lifetime,  executed  his  last 
will  and  testament  which  waa  duly  probated. 
So  much  of  said  will  as  la  material  to  tbe 
matter  in  controversy  reads  as  follows:  "Aft- 
er tbe  payment  of  the  exposes  of  my  obse- 
quies, and  debts  of  whatsoever  kind,  I  do 
hereby  give  and  bequeath  unto  my  beloved 
wife,  Elizabeth  Hunter,  to  have  and  to  bold 
during  her  natural  life  for  tbe  support  of  her- 
self and  my  bdoved  daughter  Bachael,  all 
that  tract  or  tracts  of  land  comprlaing  the 
farm  on  which  I  now  reside;  and  at  the 
death  of  said  Elizabeth  said  farm  fa  to  go  to 
my  beloved  son  Lemuel  Hunter  In  fee;  but. 
If  my  daughter  Rachael  survive  said  Eliza- 
beth, said  Lemuel  shall  pay  said  Rachad  the 
sum  of  $200  per  year  for  her  support  If  said 
Racbael  should  die  within  ten  years  after  my 
decease,  he,  said  Lemuel,  shall  pay  tbe  mmi  of 
91.600  to  the  remaining  heirs,  each  of  wbom 
shall  share  and  share  alike  in  the  said  sum 
last  aforesaid.*'  By  th«  fortiier  prorislon  of 
the  will  tbe  wife  waa  given  a  certain  other 
tract  of  land,  subject  to  tbe  right  of  William 
Tenelck  to  purchase  It  within  three  years  up- 
on the  payment  to  said  widow  of  $1,000.  Tbe 
will  also  gave  the  following  sums  In  mooe; 
to  tbe  several  dhUdren  of  tbe  deceased.  vU. 
to  Nancy  Hunter,  Jolm  C  Hunter,  Margaret 
Tenelck,  Mary  Sndth,  and  George  Hunter, 
$1,000  each,  and  to  James  Hunter  and  Joseph 
Hunter  $1,200  each.  To  his  wife  tte  testetor 
also  gave  In  fee  bla  Interest  in  certain  Mis- 
souri landa,  and  also  all  tbe  reaidae  of  his 
estete,  real  and  personal.  The  wUl  nnnlnated 
tbe  wife,  George  Hunter,  and  Lemuel  Hunter 
as  executors.  On  March  20, 1S77,  tbe  persons 
thus  nominated  were  appointed  by  the  court 
as  such  encutors,  and  acc^ted  tbe  trust  and 
served  until  discharged  upon  final  aettlem^t 
of  the  estate  In  March,  1879.  In  Novembef, 
1889,  and  while  Elizabeth  Hunter  was  vl  un- 
sound mind,  her  guardian  filed  a  petition  in 
the  probate  conrt  of  Johnson  oonnty.  Iowa, 
asking  for  authority  to  oonsent  on  behalf  of 
his  ward  to  tbe  terms  of  tbe  wtD  of  Adam 
Hunter,  or  that  the  court  acting  Instead  of 
his  ward,  so  consent  and  make  tbe  aaaie  of 
record,  which  consent  af^  a  bearing,  was 
given,  and  made  of  record.  It  appeals  that 
when  the  estate  or  Adam  Hunter  was  settled 
Elizabeth  Hunter  recited  to  the  execoton 
in  fnU.  and  asked  that  tbey  be  dMargied. 
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It  also  appeara  that  by  tbe  terms  of  the  will 
she  received  from  tbe  re^ne  of  the  personal 
estate  over  911,000.  B7  a  proper  pleading 
filed,  defendant  James  Banter  to<A:  Issue  with 
his  codefendant  Lemuel  Hnnter. 

2.  Many  pages  of  argument  are  used  In 
discussing  questions  relating  to  the  plead- 
ings. We  do  not  deem  It  essential  to  pass 
upon  the  matters  thus  pi-esented,  as  we  un- 
derstand the  Issues  as  Anally  made,  and  up- 
ou  which  the  trial  was  had,  to  present  the 
qncKtion  as  to  whether  or  not  Elizabeth 
Hunt«:,  testator's  widow,  was  possessed  of 
an  undivided  one-third  of  the  premises  In 
question  by  right  of  dower  In  her  husband's 
estate;  In  other  words,  whether  die  conld 
take  under  the  law  and  also  under  tbe  will 
of  her  bnsband.  The  determination  of  this 
question  may  InTOlve  a  consideration  of  the, 
effect  of  tbe  proceedings  In  probate  whereby 
the  court  undertook  to  exercise  an  election 
for  Elizabeth  Hunter  to  accept  the  provi- 
sions of  her  husband's  will;  whether,  under 
the  circumstances,  any  election  was  required; 
and  whether  the  acts  of  said  Elizabeth  prior 
to  the  time  she  became  of  unsound  mind 
should  be  hdd  to  constitute  an  acceptance  of 
the  provisions  of  the  will  to  the  exclusion  of 
her  dower  right  It  Is  well  settled  In  this 
state  by  a  long  line  of  decisions  of  this  court 
that  a  widow  may  take  a  life  estate  under  a 
will,  and  also  her  distributive  share,  or  dow- 
er, under  the  law,  In  the  srtme  real  estate. 
This  rule  Is  not  controverted  by  appellees,  but 
it  Is  urged  with  great  ability  that  the  facts 
In  the  case  at  bar  do  not  bring  It  within  the 
rule  mentioned,  If  we  were  at  liberty  to  de- 
termine this  question,  uninfluenced  by  previ- 
ous adjudications.  It  may  be  we  should  feel 
constrained  to  reach  a  conduslon  contrary  to 
tbat  which,  under  tbe  circumstances,  we  feel 
compelled  to  announce.  We  shall  not  under- 
take to  refer  to,  much  less  discuss,  all  of 
the  many  cases  touching  this  question  here- 
tofore passed  upon  by^thls  court.  We  refer 
to  some  of  them  wherein  the  facts  are  so 
near  like  those  In  the  case  at  bar  as  to,  in 
our  judgment,  require  an  application  of  tbe 
same  rule.  We  have  said  that  tbe  rule  In 
this  state  is  tliat  the  widow  may  take  rxai&e 
tlie  will  and  under  the  law.  The  rule  Is 
liroader,  even,  than  that,  and  is  that,  In  the 
absence  of  provisions  to  tbe  contrary  in  tbe 
will,  dower  must  be  allowed  unless  to  do  so 
would  be  "Inconsistent  with  and  will  de- 
feat some  of  the  provisions  ot  the  will.** 
Pauffherty  v.  Daugberty,  60  Iowa,  679,  20 
N.  W.  77S,  and  cases  therein  cited;  Parker 
V.  Hayden,  SI  Iowa,  4»5,  61  N.  W.  248; 
Richards  v.  Richards  (Iowa)  68  N.  W.  020. 
This  Inconsistency  must  be  such  as  to  dis- 
turb, defeat,  interrupt,  or  dleappolnt  some 
provlrion  of  the  will.  Corriell  v.  Ham.  2 
Iowa.  S57.  In  Sully  t.  Nebergall,  80  Iowa, 
340,  the  devise  vra.B  for  life,  or  as  long  as  she 
mnalned  bis  widow,  and  at  her  death,  or 
on  her  marriage,  tbe  estate  was  to  be  equally 
divided  between  the  testator's  heirs.  It  was 
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held  tbat  tbe  widow's  election  to  take  un- 
der the  wlU  did  not  defeat  her  right  of  dow- 
er. In  Metteer  v.  Wiley,  34  Iowa,  214,  the 
provision  was  In  substance  the  same.  Wat- 
rous  V.  Winn,  37  Iowa,  72,  was  a  like  case, 
and  tbe  decision  was  tbe  same.  Potter  v. 
Worley,  57  Iowa,  67.  7  N.  W.  683,  and  10  X. 
W.  298.  In  Parker  v.  Hayden  and  Daugb- 
erty V.  Daugberty,  supra,  under  similar 
facts,  the  holding  was  the  same.  It  seems 
to  us  the  facts  In  the  case  at  bar  clearly 
bring  It  within  the  rule  of  the  cases  we  have 
cited.  We  have  carefully  examined  the  cases 
of  SeveiBOU  v.  Severaon,  68  Iowa,  656,  27  N. 
W.  811;  Kyne  v.  Kyne.  48  Iowa,  21;  Sny- 
der V.  MiUer,  67  Iowa,  261,  25  N.  W.  240; 
Van  Guilder  v.  Justice,  66  Iowa,  669.  10  N. 
W.  238;  Cain  v.  Cain,  23  Iowa,  31,  and  oth- 
er cases  cited  by  appellees,  and  which  It  Is 
contended  are  controtlli^  In  tbe  case  now 
before  us,  but  we  tbinic  there  Is  no  ground 
for  claiming  that  the  holdings  in  these  cases 
should  be  controlling  in  the  case  at  bar. 
In  aU  of  them  It  was  held  that  the  widow 
could  not  take  dower  and  also  take  under  the 
provisions  €tt  the  will,  because  such  taking 
was  contrary  to  tbe  Intentitm  of  tbe  testator, 
and  also  inconsistent  with  tbe  provisions  of 
the  wilL  An  examination  of  these  and  other 
coses  relied  upon  by  appellees  will  show  that 
In  most  of  them  the  facts  were  much  dif- 
ferent from  those  we  have  to  deal  with.  In 
Severson's  Case  the  testator  bad  Intended  to 
devise  absolutely  bis  real  estate  two-tbirds 
to  bis  wife  and  one-Alrd  to  bis  daughter.  It 
was  not  a  case  of  a  devise  for  life  with  a  re- 
mainder over  to  tbe  daughter.  If  the  widow 
had  been  permitted  to  take  dower,  she  would 
have  taken  practically  all  of  tbe  tend.  In 
Snyder's  Case  the  wUl  gave  tbe  widow  cer- 
tain real  estate  In  fee  simple.  It  then  pro- 
vided for  the  payment  of  certain  legacies, 
and  tbat  the  residue  of  all  of  the  testator's 
property,  both  real  and  personal,  should  be 
divided  equally  among  bis  t^ildren,  and  that 
tbe  real  estate  not  otherwise  disposed  of 
should  be  sold,  and  converted  into  money, 
and  distributed  as  provided  In  the  will.  Dow- 
er was  not  allowed  in  addition  to  the  provi- 
sion made  for  the  widow  in  the  will,  as  to 
have  allowed  it  would  have  been  InconBlstent 
with  tbe  will,  which  provided  for  the  sale  of 
the  land,  and  tbe  distribution  of  the  pro- 
ceeds. It  Is  urged  tbat  this  ease  is,  in  prin- 
ciple, like  that  at  bar.  One  fact  which  dis- 
tinguishes the  two  cases  Is  that  in  Snyder's 
Case  there  was  a  provision  for  the  sale  nf 
land  and  tbe  distribution  of  the  proceeds 
arising  tfaerefi'om  which  would  be  defeated 
by  allowing  the  widow  to  take  under  tbe 
will  and  also  under  the  law.  Tbe  facts  In 
the  other  cases  relied  upon  are  so  unlike 
those  In  tbe  case  at  bar  that  the  holding  In 
them  Is  not  controlling  In  this  case.  Here  we 
have  a  case  wliere  there  Is  no  express  pro- 
vision in  the  will  prohibiting  the  taking  of 
dower;  no  statement  therein  tbat  the  provi- 
sion made  Is  intended  to  be  in  lieu  of  Upsli 
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made  by  law.  It  ma^  be  conceded  that  these 
uases  are  to  be  determined  largely  upon  the 
facta  In  each  case,  and  that  sometimes  not 
much  eld  is  derived  from  the  adjudktated 
casea.  We  are  unable  to  dlscom  any  such 
difference  in  the  facta  In  the  cases  we  have 
cited  and  those  In  the  case  at  bar  as  would 
Justify  us  In  Ignoring  them  as  controlling  In 
the  dptermlnatioQ  of  this  question.  Follow- 
ing these  cases,  we  must  hold  that  the  widow 
might  In  this  case,  take  under  the  will  and 
also  under  the  proTlsloiu  made  by  the  law 
for  her. 

^  Thia  court  held,  on  an  appeal  from  the 
ruling  of  the  district  court  accepting  under 
the  will  for  the  ward  Elizabeth  Hunter,  that, 
inasmuch  as  no  notice  of  the  proceedings  ■ 
was  served  upon  the  ward,  that  court  was 
without  Jurisdiction  in  the  matter  (In  re 
Hunter's  Estate.  61  N.  W.  20.  84  Iowa.  S88): 
hence  no  election  to  accept  under  the  will 
was  legally  made  for  the  widow.  It  Is 
urged,  iiowerer.  that  prior  to  the  time  the 
widow  became  of  unsound  mind  her  acts 
were  such  as  that  she  should  be  held  to 
have  elected  to  accept  under  the  will,  and 
that  such  acceptance  would  bar  her  right  to 
dower.  This  contention  of  appellees,  how- 
ever, is  baned  upon  the  further  claim  that 
there  Is  nn  inconsistency  In  talcing  under 
the  will  and  In  claiming  dower.  We  have 
niready  held  that  there  was  no  such  tncon- 
■iistency  under  the  facts  of  this  case,  and  nn- 
<ler  such  circumstances  no  election  to  take 
under  the  provision  of  a  will,  either  express- 
ly or  impliedly  from  acts  done,  will  bar  the 
widow  from  taking  under  the  will  and  also 
from  claiming  dower.  Metteer  Wiley,  34 
Iowa,  2ir»;  Potter  t.  Woriey,  supra. 

4.  Appellees  claim  that,  as  the  laud  in  con- 
troTetsy  embraced  the  homestead  of  the  said 
Adam  Hunter  and  Elizabeth  Hunter,  and  the 
same  was  so  used  by  her  up  to  her  death  In 
ISiJO.  anil  she  liad  never  made  an  applica- 
tion to  liave  her  distributive  share  in  the 
farm  set  off  to  her,  she  had  thereby  elected 
to  retain  the  homestead  for  life  In  lieu  of 
such  distributive  share  under  the  statute, 
and  she  Is  now  estopped  from  claiming  such 
distributive  share.  We  do  not  think  this 
claim  is  well  founded.  The  widow,  under 
the  will,  took  and  held  the  home  farm  for 
life.  This  farm  embraced  more  land  than 
the  homestead.  Her  living  on  and  occupy- 
ing the  land  and  dwelling  hou%  which  had 
been  the  family  house  was  entirely  consist- 
ent with  the  possession  and  use  given  her 
by  the  life  estate  vested  In  her  by  the  will, 
which,  as  we  imve  said,  embraced  the  home- 
stead and  other  land.  Her  homestead  right 
would  be  but  a  life  estate  in  the  homestead 
proper.  The  provision  of  the  will  gave  her 
this,  and  more,  for  It  gave  her  a  life  estate 
in  the  entire  farm,  including  the  homestead. 
We  do  not  discover  that  under  such  rircum- 
ftances  her  occupancy  of  the  homestead  can 
be  held  to  be  an  election  to  take  tlie  home- 
stead, rather  than  the  life  estate  provided  lo 


tlie  wtU.  As  we  bare  already  betd,  the  wid- 
ow liad  the  right  to  take  under  tbe  win  and 
also  her  dower,  and  her  failure  to  have  her 
dower  set  apart  to  her  during  ber  lifetime 
will  not  prevent  her  heirs  from  reodvlms  tbe 
same  after  her  death.  Potter  t.  Woriey,  m- 
pra.  In  view  of  our  holding;  the  decree  of 
the  lower  court  was  wrong.  It  aboold  have 
quieted  title  in  Lemuel  Hunter,  aa  against 
plaintiffs  and  James  Hunter,  to  the  imdt- 
Tided  two-thirds  of  the  land  described  in 
Lemuel  Hunter's  cross  bill,  and  hare  decreed 
that  the  sums  found  due  the  plaintiffs  and 
James  Hunter  from  Lemuel  Hunter  be  niade 
liens  upim  said  undivided  two-thirds  of  said 
land.  Such  decree  will,  if  plalotlCffl  and 
James  Hunter  so  elect,  be  entered  In  thia 
court.  Reversed. 


Bi  SSARD  T.  BULLITT  et  aL  (SIICLTZ. 

Intervener). 
(Supreme  Court  of  Iowa.    Oct.  16,  1895.) 

FRADDtJI.IHT  MORTOAOB— SVIDBNCB— CoMTBTBafCT 

or  Witness— Rbtikw. 

1.  Where,   in  an  actloo  of  attadunent 

against  one  wtio  recently  purdiased  the  entire 
partnership  interest,  for  rent  on  a  store  used 
in  the  business,  one  intervenes  ciaiming  tlie 
goo<ls  under  a  m-irtgnge  from  defendant,  the 
lattor,  as  witness  for  plaintiff,  may  be  asked 
whether  It  was  a  firm  or  iodividuai  debt  that  he 
owed  intervener. 

2.  ^Vhe^e  one  intervenes  claiming  attached 
goods  under  a  mortgage,  the  attachment  defend- 
ant, as  A  witness  for  plaintiff,  mar  be  aslUNl 
whether  he  told  tbe  intervener,  when  he  ex- 
ecuted the  mortgage,  that  he  bad  conveyed  his 
homestead  to  his  wife,  to  show  his  intent  in  ex- 
ecuting the  mortgage. 

3.  The  objection  that  a  question  addressed 
to  a  witness  has  assumed  a  fact  not  proven 
cannot  be  nrged  on  appeal  on  an  objection  go- 
ing only  to  the  incompetency  of  tbe  witness. 

4.  A  finding  of  the  court  on  conflicting  evi- 
dence cannot  be  disturtted  on  appeal. 

6.  Where  one  intervenes  claiming  attadied 

SropertT  mider  a  mortgage,  and  there  is  evi- 
ence  that  he  knew  that  the  debtor  was  in  fail- 
ing drcumstnnces  wh^n  the  mortgage  was  ex- 
ecuted, the  fact  that  the  mortgoge  secnres  a 
larger  amount  than  the  actual  debt  will  aop- 

f>ort  a  finding  tliat  the  mortgage  was  executed 
a  fraud  •■'  creditors. 

6.  The  faet  that  a  mortgage  is  executed  for 
a  valid  consideration  will  not  avail  the  mortga- 
gee, where  it  ia  shown  that  he  accepted  it  with 
the  Intent  to  defraud  creditors. 

Appeal  from  district  court  ICremont  coun- 
ty; A.  B.  Thomell,  Judge. 

Action  for  rent,  aided  by  attachment,  and 
the  seizure  tliereby  of  a  stock  of  goods.  Tlie 
Intervener  claims  the  goods  by  virtue  of  a 
pcior  mortgage  thereon.  Judgment  for  plaln- 
tifit,  and  the  intcrvmer  appealed.  Affirmed. 

W.  E.  Mitchell,  for  appellant.  O.S.Keaian 
and  O.  B.  Jennings,  for  appellee. 

GRANGER.  J.  Early  In  March,  1894,  Bul- 
litt &  Shultz,  aa  a  firm,  were  engaged  In  the 
hardware  btisiness  in  Imogene.  Iowa.  In  the 
latter  part  of  March,  1804.  Bullitt  sold  his 
Interest  In  the  stock  to  his  partner,  George 
ShultE.    George  Shaltz  thereafter,  on  tbe 
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27th  of  March,  gave  to  intervener,  Bmce 
Sbultz,  his  brother,  a  mortsage  on  the  stock, 
to  secure  the  snm  of  $60a  ThU  suit  was 
commenced  March  30, 1S94,  to  recover  a  bal- 
ance dne  for  rent  of  the  store  In  which  the 
stock  was  kept;  and  thereafter,  in  April,  an 
attachment,  in  favor  of  the  plaintiCF,  was 
levied  upon  the  gooda  On  the  2d  of  May, 
18&1.  the  Intervener  filed  his  petition,  claim- 
ing the  goods  by  Tirtue  of  his  mortgage  lien. 
Plaintiff  answered  the  intervention  petition, 
averring  that  the  transaction  of  giving  the 
mortgage  between  George  and  Bruce  Shultz 
was  fraudulent  as  to  creditors,  because  giv«i 
to  binder  and  delay  them. 

1.  George  Shultz  was  a  witness  for  the 
plaintiff,  and  he  was  asked  whether  it  was 
a  firm  or  individual  debt  that  he  owed  Bmce 
Shultz.  and  also  if  be  told  Bruce  Shultz  that 
he  (George)  had  conveyed  his  homestead  to 
bis  wife,  and  the  witness  was  required  to  an- 
swer the  questions.  It  is  now  said  that  the 
ftrst  question  presented  a  new  Issue.  The  is- 
sue certainly  presented  the  question  of 
whether  or  not  there  was  an  Indebtedness, 
and,  if  so,  what  debt  it  was.  We  think  that 
the  ruling  was  certainly  prop».  As  to  the 
second  question,  it  is  said  that  it  made  no 
difference  how  much  or  how  Uttte  property 
iieorge  Shultz  had;  that  Bruce  Shultz  had  a 
right  to  get  bis  claim  secured,  even  If  it  took 
oJl  the  property.  It  is  true  that  he  had  tbe 
right  to  secure  the  debt  If  it  took  all  tbe 
property.  If  he  did  so  in  good  faith.  It  was 
the  question  of  tbe  Intent  with  which  tbe 
parties  acted  that  was  being  tried.  As  bear- 
ing on  tliat  point,  tbe  amount  of  property 
that  George  had,  and  the  way  it  was  being 
used,  was  proper  to  be  considered,  especially 
as  bearing  on  the  fact  of  bis  Intentions;  and, 
to  the  extent  that  Bruce  knew  sueh  facts, 
they  could  be  considered  In  determining  bis 
purposes.  It  Is  true  that  the  fraud  of  George 
alone  would  not  defeat  tbe  mortgage  as  to 
Bruce,  but  In  the  admission  of  evidence  the 
court  should  have  in  mind  the  whole  range 
of  facts  to  be  shown. 

It  is  further  said  that  the  question  presup- 
posed tbe  conveyance  of  the  homestead.  It 
is  likely  true  that  tlie  question  assumed  a 
fact  not  then  tiaring  support  In  tbe  evidence, 
but  tbe  objection  did  not  suggest  to  the  court, 
definitely,  the  thought  now  urged.  Tbe  ar- 
gument presents  the  objection  of  incompeten- 
cy. The  witness  was  competent  to  testify  of 
the  fact,  and  tbe  evidence  was  not  of  a  kind 
to  render  It  incompetent.  If  the  point  now 
ui^ed— that  Is,  that  the  question  assumed  a 
fact  not  proven — was  relied  upon.  It  should 
have  been  definitely  stated. 

Richard  Ross  was  a  witness  for  plaintiff, 
and  be  testified  as  to  two  conversations  with 
George  Shultz,  as  to  plalntifTs  debt  and  the 
sale  to  Bruce  Shultz,  against  objectlras.  It 
is  now  Insisted  that  the  last  conversation  was 
after  the  mortgage  was  given.  The  evidence 
Is  not  clear  on  that  question.  The  district 
court  seemed  to  think  otherwise,  by  admit- 


ting the  evidence,  and  we  sboald  not  Inter 

fere 

2.  It  is  earnestly  cratended  that  the  verdict 
has  not  suppcHt  in  tbe  evidence.  The  argu- 
ment Is  directed  particularly  to  the  fact  of 
Bruce  Shultz's  participation  In  the  fraud,  and 
it  is  said  that  there  is  absolutely  no  evidence 
of  that  fact  We  do  not  regard  the  testimo- 
ny In  that  respect  as  strong.  It  is  reasonably 
conclusive  as  to  the  Intent  of  George  to  de~ 
fraud.  It  Is  less  so  as  to  Bruce,  but  we  think 
as  to  him  the  finding  of  the  Jury  should  not 
be  disturbed.  Bmce  says  that  he  knew  that 
George  was  In  failing  circumstances  when 
he  took  the  mortgageu  In  view  of  that  fact, 
there  is  a  grossly  suspIciouB  circumstance  in 
tbe  case.  It  appears  fairly  that,  when  the 
mortgage  was  made,  George  owed  Bruce  $400 
and  some  interest  thereon.  It  is  not  easy  to 
compute  the  interest  exactly,  and  no  cmc 
attempted  to  do  so.  In  fact,  it  Is  not  attempt- 
ed at  all  by  the  parties.  We  do  not  see  how 
there  could  be  over  $50  of  Interest  The  rec- 
ords and  arguments  fix  the  Indebtedness  to 
be  secured  at  "four  hundred  dollars  and  in- 
tCTest"  The  mortgage  was  given  tor  $000. 
It  appears  in  evidence  that  Bruce  agreed  to 
pay  to  George  $100  or  more,  but  it  was  never 
paid.  It  Is  said  in  argument  that  It  was  not 
paid  because  the  attachment  suit  prevented 
it  The  record  shows  nothing  more  than  that 
Bmce  would  not  pay  it  after  this  suit  was 
commenced.  It  does  not  appear  when  the 
$100  were  to  be  paid,  and  there  is  some- 
thing like  $50  in  the  mortgage,  in  any  view 
of  the  case,  that  Is  excessive.  There  is  no 
attempt  to  show  that  tbe  transaction  approx- 
imates accuracy.  If  the  intnvenw  Is  to  suc- 
ceed, and  have  his  claim  established  for  $600, 
—and  he  seeks  nothing  Ies8,~the  result  Is  to 
abscrfntely  defraud  creditors  to  some  extent; 
and  It  Is  not  to  be  said  from  the  record  but 
that  when  tbe  intervener  took  the  mortgage 
by  which  he  now  makes  such  a  claim,  he 
knew  the  circumstances  and  the  attitude  in 
which  he  was  placing  himself. 

Much  importance  is  attached.  In  argument, 
to  the  fact  that  it  appears  that  there  was  a 
valid  considera-tlon  tor  the  mortgage.  But  a 
valid  conslderatI<Hi  for  the  mortgage  does  not 
operate  to  relieve  the  Intervoier  from  the  le- 
gal effect  of  a  frauduleit  purpose  in  taking 
It  The  retorA  is  not  such  as  to  warrant  our 
Interference  with  the  findings  of  tbe  Jury. 
The  Judgmoit  Is  affirmed. 


KINGSI^T  V.  MtTLHALX.. 
(Supreme  Court  of  Iowa.    Oct.  16,  1895.) 

PBBSOKU.  IkJUSIRS— BXOAVATIOir  IK  SlDSWUJt — 
CONTHIBUTOBT  NmOLIOBVCB. 

In  an  action  for  personal  injuries  caused 
hr  falUnK  into  an  excavation  made  by  defend- 
ant in  a  sidewalk  In  front  of  his  bniloings,  tlie 
question  whether  plaintiff  was  intoxicated  at 
time,  and  hence  guilty  of  contributory  ne*- 
ligeuce,  Is  for  the  Jury. 
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Appeal  from  district  court,  Lyon  county; 

A.  Van  Wagenen,  Judge. 

ActloQ  at  law  to  recover  for  personal  In- 
juries alle^ied  to  liave  been  caused  by  negli- 
gence on  tbe  part  of  tbe  defendant.  Tbere 
was  a  trial  by  jury,  and  a  verdict  and  Judg- 
ment for  tbe  plaintiff.  Tbe  defoidant  ap- 
peals. Affirmed. 

Parsons  &  Van  Wagenen,  for  appellant  B. 
¥.  Greenleof,  for  aEOKUea 

ROBINSON,  J.  The  defendant  Is  the  own- 
w  of  parts  of  three  lots,  in  the  Incorporated 
town  of  Rock  Rapids,  on  which  a  bnlldlnf?  has 
been  erected.  Under  the  building  Is  a  base- 
ment or  cellar,  and  In  front  of  the  cellar  Is  an 
excavation  In  the  street,  to  provide  a  cellar 
way.  'nie  cellar  way  thus  made  Is  on  the  north 
side  of  the  building.  In  Main  street;  and  the 
openlnglnthe  sidewalk  forit  Is  3  feet  In  width, 
and  about  11  feet  In  length,  ectendlng  east 
and  west.  The  cellar  way  Is  8  feet  10  Inches 
deep.  There  was  a  railing  at  the  west  «id 
of  the  opening  and  on  the  north  side,  to  a 
point  within  11  Inches  of  the  east  end.  East 
of  that  point  tbere  was  no  barrier,  nor  was 
there  any  at  the  east  end.  The  celloj*  way 
was  made  by  the  defendant  for  bis  own  pur- 
poses, without  the  consent  of  the  council  of 
tbe  town.  About  10  o'clock  In  the  evening 
of  a  day  In  October,  1893,  tbe  plaintiff, 
while  walking  westward,  on  tbe  south  side 
of  Main  street,  fell  Into  the  cellar  way,  and 
received  serious  injuries.  Tbe  plaintiff 
claims  that  the  accident  occurred  without 
fault  on  his  part,  and  that  tbe  defendant  was 
negligent  In  constructing  and  maintaining 
tbe  cellar  way;  that  he  was  negligent  In  not 
providing  U  with  proper  barriers;  and  that 
It  was  maintained  wrongfully.  Tbe  defend- 
ant admits  that  he  made  the  cellar  way,  but 
denies  that  It  was  made  or  maintained  wrong- 
fully, and  avers  that  the  injuries  of  tbe  plain- 
tiff, If  any,  were  due  to  bis  own  negligence. 

1.  The  plaintiff,  at  tbe  time  of  the  acci- 
dent, appears  to  bave  been  a  resident  <tf  Rock 
Rapids,  and  was  familiar  with  the  cellar 
way,  having  seen  It  many  times.  Tbe  side- 
walk was  10  feet  wide,  and  extended  nearly 
7  feet  north  of  the  cellar  way.  The  plaintiff 
vra.8  nearly  70  years  old.  He  was  nnable  to 
see  well,  and  drank  Intoxicating  liquors  dur- 
ing the  evening.  Tbe  d^mdant  contends 
that  tbe  plaintiff  was  Intoxicated,  and,  as  he 
knew  of  the  dangerous  opening,  that  he 
should  have  avoided  it  by  walking  along  tbe 
iiuter  edge  of  the  sidewalk,  or  should  bave 
left  it  entirely,  and  that  be  was  negllgmt 
in  falling  to  do  so  and  In  falling  Into  tbe 
cellar  way.  Whether  the  plaintiff  was  under 
the  Influence  of  intoxicating  liquors  at  the 
time  of  Ills  fall,  and  whether  that  was  caused 
in  part  or  In  ^ole  by  his  drinking,  were 
riucstions  of  tact  to  be  determined  by  the 
.lury.  Tbe  plaintiff  denies  that  he  was  un- 
der tbe  iudiK'nce  of  liquors,  and  there  Is  con* 
stderable  evidence  to  tbe  effect  that  be  was 


not  Intoxicated.  While  we  bave  serions 
doubts  as  to  the  correctness  of  tbe  claim  that 
be  was  sober  at  tiie  time  of  the  accid«it,  we 
cannot  say  that  the  Jury  should  have  found 
that  he  was  not  The  conclusion  that  tbe 
Jury  must  necessarily  bave  reached  that  the 
pla'Intlff  was  free  from  contributory  negli- 
gence Is  not  withont  support  In  the  evidence, 
and  cannot  be  set  aside. 

The  defendant  relies  upon  the  cases  of 
Fembacb  v.  City  of  Waterloo,  76  Iowa,  59fl. 
41  N.  W.  370,  and  Cosner  v.  City  of  Center- 
vffle  (Iowa)  67  N.  W.  636,  to  sustain  his 
claim.  In  tbe  first  case,  It  Is  said  that  It 
would  be  n^ligence  for  an  Intoxicated  nun 
to  drive  a  team  In  the  streets  of  a  city  at 
night;  but  that  statement  does  not  apply  in 
this  case  If  tbe  idatntlff  was  not  Intoxicated 
when  Injured.  In  tbe  second  case  dted,  it 
appeared  that  tbe  person  Injured  knew  of 
tbe  condition  of  the  walk,  and  had  It  In  nlud 
when  he  reached  the  dangerous  part,  and 
could  have  avoided  It  He  did  not  do  w. 
and  tbere  was  no  sufitdent  reason  for  his 
attempt  to  walk  where  be  was  hurt  But  the 
cfl'->e  recognizes  tbe  rule  that  a  person  who 
uses  a  defective  way  with  knowledge  of  Its 
condition  is  not  necessarily  negligent  The 
cases  of  Mathews  v.  City  of  Cedar  Rapids, 
80  Iowa,  460,  45  N.  W.  894,  and  Llcbten- 
berger  v.  Town  of  Merldeu  (Iowa)  58  N.  W. 
1058,  teud  to  support  the  verdict  In  this  case. 
Tbe  evidence  of  negligence  on  the  part  ai  tbe 
defendant  was  clear  and  satisfactory. 

2.  l^e  appellant  complains  of  tbe  refusal 
of  the  court  to  give  certain  Instructions  asked 
by  bim.  So  far  aa  they  were  correct  and 
Important,  they  were  Incorporated,  In  sub- 
stance, in  the  charge  given.  That  was  quite 
full  and  complete  in  regard  to  tbe  question 
and  effect  of  the  alleged  Intoxicatton  of  the 
plaintiff,  and  we  do  not  think  tbe  defendant 
could  hare  suffered  prejudice  for  want  of 
further  instructions. 

8.  Some  complaint  is  made  of  rulings  and 
remarks  by  the  court  during  the  trial.  We 
have  examined  ail  of  them  with  care,  bat 
withont  finding  any  pr^udtcbl  error. 

Tbe  Judgment  of  tbe  court  is  affirmed. 


TATLOR  at  al.  v.  WESTERN  UNION  TEL. 
CO. 

(Sopreme  Court  of  Iowa.    Oct  16, 18S6.) 
AcrioiT  FOR  Oblat  or  Tklsoriii  —  Dbpbsbbs— 

S05DAT  Laws— PE!tAI.  &TATUTK— EXTBA- 
TEKRITOKIAI.  FOUCB. 

1.  It  Ib  no  defense  to  an  action  for  dela; 
in  dellveriog  a  telegram  requesting  the  ad- 
dressee, in  South  Dakota,  to  furnish  stable  room 
for  horses  id  transit  from  Iowa,  the  transporta- 
tion through  the  former  state  taking  place  on 
Sunday,  that  ^he  laws  of  South  Dakota  pro- 
hibit such  transportation  on  Sunday. 

2.  FindingB  of  the  jury  on  conflicting  evi- 
dence will  not  be  reviewed. 

8.  The  Btatnte  of  South  Dakota  allowing 
one  whose  telegrp.m  is  delayed  by  negligence  of 
the  company  to  rrcover  ^0  in  additi<Hi  to  actual 
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damages  li  a  penal  statate,  BUd  ha«  no  extra- 
territorial forc«L 

Appeal  from  district  court,  Fayette  county; 
W.  A.  Hoyt,  Judge. 

Tbla  Is  an  action  to  recover  damages  by 
reason  of  the  delay  of  tbe  defendant  In 
transmitting  a  telefrram  from  Webster,  In 
the  state  of  South  Dakota,  to  Aberdeen,  In 
the  same  state.  There  was  a  trial  by  Jury, 
and  a  rerdict  and  Judgment  for  the  plaintlffa 
Defendant  appeals.  Modified. 

Cnmrnlns  ft  Wright  and  D.  W.  Clements 
ft  Son.  for  appellant.  Alnsworth,  Hobson  & 
Alnsworth,  for  appellees. 

ROTHROCK.  J.  1.  On  the  24tfa  or  2Stb 
day  of  March,  1898,  the  platntlfb  shipped  a 
car  load  of  horses  from  West  Union,  in  this 
state,  destined  to  Monaugo,  N.  D.  The  ship- 
ment was  in  charge  of  Taylor,  a  niemli  .n 
plaintiffs'  firm.  The  car  arrived  at  a  trans- 
fer near  St.  Paul  on  Saturday  morning, 
where  the  horses  were  unloaded  and  fed.  and 
were  reloaded  at  about  6  o'cloclc  in  the  even- 
ing, and  proceeded  ou  over  the  Chicago,  Mil* 
waukee  &  St  Paul  Railway  to  Aberdeen,  in 
South  Dakota,  where  It  was  necessary  to 
remain  over  night,  and  reship  from  that 
point  ou  the  following  morning.  Before 
reactiing  Aberdeen,  and  at  a  station  called 
Welyster,  Taylor  delivered  a  telegram  to  the 
telegraph  operator  at  the  last-named  place, 
which  was  in  these  words:  "Webster.  South 
Dakota,  March  26,  1893.  Proprietor  of  Wis- 
consin House,  Aberdeen,  South  Dakota: 
Make  room  car  load  horses  to-nlRht.  O.  E. 
Taylor."  This  dispatch  was  delivered  to  the 
operator,  and  the  cost  of  transmission  paid, 
in  the  evening  of  Sunday,  March  2Ctb,  and 
was  not  transmitted  until  the  next  day,  and 
was  not  delivered  at  Aberdeen  until  after  U 
o'clock  in  the  forenoon.  Taylor  arrived  In 
Aberdeen  with  the  horses  after  10  o'clock  at 
night,  and  found  that  the  stable  room  had 
been  all  taken  at  the  Wisconsin  House  sta' 
bles.  He  tried  to  obtain  stabling  elsewhere, 
and  did  not  succeed.  He  then  turned  the 
horses  loose  In  the  railroad  stock  yard,  and 
the  claim  of  the  plaintiffs  is  that,  by  reason 
nf  the  condition  of  the  yard  and  the  ex- 
posure to  inclement  weather,  one  of  the 
horses  contracted  lung  disease,  from  which  It 
afterwards  died. 

2.  The  question  Is  made  by  the  defcudant 
that  the  transportation  of  the  horses  on  Sim- 
day  in  South  Dakota  was  unlawful,  under  a 
statute  uf  the  state  which  prohibits  certain 
acts  to  be  done  on  that  day.  The  prohibited 
acts  are  set  forth  in  the  statute  as  follows: 
"(1)  Servile  labor.  (2)  Undue  travel.  (3) 
Public  sports.  (4)  Trades,  manufactures,  and 
mechanical  employments.  ("))  Public  traffic. 
(B)  Serving  processes.  All  manner  of  servile 
labor  is  prohibited,  except  works  of  necossity 
or  charity.  All  traveling  on  the  fli-st  day  of 
the  week  Is  prohibited,  except  such  as  la  per- 
formed on  foot,  or  In  a  conveyance  airrying 


United  States  malls,  or  such  as  Is  done  in 
coses  of  charity  or  necessity,  or  in  going  to 
or  returning  from  a  funeral  or  place  of  wor- 
ship within  a  distance  of  twenty  tulles;  or  in 
visiting  the  sick  and  returning,  or  in  moving 
one's  family  or  household  furniture  when 
such  removal  was  commenced  on  some  other 
day.  All  trades,  manufactures  and  mechani- 
cal employments  are  prohibited."  The  court 
instructed  the  Jury  that  if  they  found  from 
the  evidence  "that  the  transportation  of  the 
horses  on  Sunday,  and  the  transmitting  of 
the  telegram  on  that  day,  was  necessary  In 
view  of  the  evidence  In  the  case,  the  fact  of 
so  doing  constitutes  no  defense  to  the  ac- 
tion." The  Instruction  was  not  erroneous. 
Indeed,  we  think  that  the  court  might  have 
directed  tbe  Jury  as  matter  of  law  that  the 
Dakota  Sunday  law  was  no  defense  to  the 
action.  The  horses  were  loaded  at  West 
Union,  in  this  state,  on  Friday.  They  were 
reloaded  and  passed  through  part  of  the 
state  of  Minnesota  and  into  South  Dakota, 
and  the  shipment  was  not  complete  until 
Sunday  night  It  would  be  a  most  unreason- 
able rule  to  establish  the  doctrine  that  ship- 
pers must  take  notice  of  tbe  Sunday  laws 
of  distant  states,  and  so  time  their  ship- 
ments as  to  avoid  transportation  on  Snnday. 
This  court  has  held  that  a  railroad  company 
incurs  no  other  penalty  for  running  trains  on 
Sunday  tiian  the  fine  provided  by  law,  and 
the  liability  for  killing  an  animal  by  a  train 
on  Sunday  Is  to  be  determined  by  the  same 
rules  as  If  the  accident  had  occurred  on  a 
secular  day.  llngle  v.  Railway  Co.,  60 
Iowa,  333,  14  N.  W.  320.  See,  also,  Schmld 
v.  Humphrey,  48  lowo.  652.  In  Sutton  v. 
Town  of  Wauwatoaa,  29  Wis.  21,  it  was  held 
that  tbe  fact  that  the  plaintiff  was  driving 
his  cattle  to  market  on  Sunday,  In  violation 
of  a  statute,  when  they  were  Injured  by  the 
breaking  down  of  a  defective  bridge,  would 
not  prevent  a  recovery  upon  proof  of  defend- 
ant's negligence  In  constructing  and  main- 
taining the  bridge.  And  this  court  said  some 
18  years  ago  that  it  was  not  prepared  to 
hold  that  a  Sunday  statute  of  Illinois  re- 
quired all  trains  nn  mllroads  leadiug  into 
tliat  state  "to  stop  at  the  state  line  and  re- 
main over  Sunday."  It  follows  from  wbat 
lias  been  said  that  the  same  rule  should  ap- 
ply to  tbe  telegraph  company  as  would  be 
applicable  to  the  railroad  company  If  the 
horse  in  question  had  been  injured  by  the 
negligence  of  the  latter. 

3.  We  come  now  to  consider  questions  of 
fact  in  the  case.  The  defendant  had  certain 
office  hours  in  force  on  Sundaya  It  Is 
claimed  that  the  company  has  the  right  to 
make  reasonable  regulations  as  to  the  time 
during  which  its  office  shall  be  open  for  the 
sending  and  delivering  of  messajri's.  It  ap- 
pears that  the  office  hours  at  Aberdeen  on 
Sunday  were  from  9  to  10  o'clock  a.  m.,  and 
from  5  to  6  o'clock  p.  m.  It  Is  insisted  that 
the  evidence  shows  conclusively  that  the 
message  was  not  delivered  to  the  operator  at 
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Webster  b^ore  6  o'clodt  p.  m.  Tben>  is  a 
amfilct  in  the  evidence  tn,  tlie  qnestion  wliich 
required  It  to  be  mbmltted  to  tbe  Jury,  and 
the  Jory  found,  In  answer  to  a  q^al  Inter- 
nvatoiT,  that  the  message  was  dellrffl^  to 
the  operator  at  Webster  at  about  6:20  o'dock 
|K  m.   We  will  not  review  the  evidence. 

4.  It  is  further  urged  that  the  evidence 
that  the  animal  died  by  reason  of  the  ex- 
posure at  Aberdeen  is  not  sufficient  to  sns- 
taln  the  vodlct,  and  that  It  does  not  appear 
that  Taylor  made  a  reasonable  efCwt  to  pro- 
cure dielter  for  the  bMses  dmlng  tbe  nii^t 
We  discover  no  reasons  for  reversal  upon 
these  grounds.  Tbe  evidraice  is  quite  con- 
clusive that  the  horses  would  have  been 
stabled  In  the  bam  kept  by  the  proprietor 
of  the  Wisconsin  House  If  the  tei^ram  bad 
been  transmitted  that  evoilng,  and  Taylor 
made  reasonable  efforts  to  procure  shelter 
i^isewhere  in  the  town.  The  OTidcnce  as  to 
the  deaUi  of  the  animal  from  exposure  on 
that  night,  of  course,  is  not  as  definite  and 
certain  as  If  the  death  bad  been  caused  by 
accidental  or  violent  means,  such  as  a  col- 
lision of  trains  or  the  like,  but  we  think  It 
was  a  fair  question  for  the  Jnry. 

5.  It  appears  that  there  Is  a  statute  In  fwce 
\u  the  state  of  South  Dakota  which  provide 
ttiat  "every  person  whose  message  Is  re- 
fused or  postponed  *  *  *  Is  entitled  to  re- 
cover from  the  carrier  his  actual  damages 
and  $50  In  addition  thereto."  The  court  In- 
structed the  Jury  that,  If  it  was  found  that 
the  plaintiffs  were  entitled  to  recover,  the 
measure  of  damage  would  be  the  value  of 
the  animal  and  the  farther  sum  of  $50.  Tbe 
value  of  the  animal  was  found  to  be  $150, 
and  the  general  verdict  was  for  $200.  It  Is 
claimed  that  the  court  erred  In  directing  the 
Jury  to  Include  the  $30  In  the  verdict  We 
think  this  position  la  well  taken.  That  sum 
Is  In  the  nature  of  a  statutory  penalty.  The 
message  was  sent  from  one  point  to  another 
In  that  state,  and  the  law  Is  well  settled  that 
penal  laws  are  strictly  local,  and  cannot  have 
any  operation  beyond  the  Jui'tsdlctloo  of  tbe 
state  where  enacted.  Beach,  Prlv.  Corp.  | 
J.~.0;  State  v.  Helnier,  21  Iowa.  370;  Arnold 
r.  Porter,  22  Iowa,  1&4;  Graham  v.  Mon- 
sergh.  22  Vt  543.  In  IS  Am.  &  Kng.  Enc 
I^aw,  272,  the  rule  Is  stated  as  follows: 
An  extra-territorial  effect  will  not  be  giv- 
en to  penal  statntes,  whether  the  penalty 
provided  for  is  given  to  the  public  or  to  in- 
dividuals; nor  have  the  principles  of  Intn*- 
state  comity  any  application."  Counsel  for 
the  plaintiffs  do  not  seriously  question  that 
this  Is  the  law,  and  the  offer  is  made  to  re- 
mit the  .$50  In  this  court. 

There  are  other  questions  discussed  by 
eounsel  for  appellant,  which  we  do  not  think 
demand  special  consideration.  The  judg- 
ment of  tbe  district  court  will  be  modified  by 
reducing  tbe  amount  thereof  to  $150,  and,  in 
view  of  this  modtflctttion,  the  costs  in  this 
court  will  be  taxed  to  tbe  plalntiffa  Modi- 
fled  and  affirmed. 


FISHER  V.  GHAFPEB  et  al. 
(Supreme  Court  of  Iowa.   Oct  IT,  1895.) 

NOTICK  ON  APPEAL. 

After  judgment  against  a  principal  sod 
two  sureties  on  a  bond,  one  of  said  rareties 
cannot  appeal  without  serTing  notice  on  the 
other,  as  required  by  Code.  {  3174.  as  the  judg- 
ment could  not  be  moditied  or  reversed  without 
affecting  the  rights  of  said  other  surety. 

Appeal  from  district  court.  Polk  county; 
W.  F.  Conrad,  Judge. 

Action  on  a  guardian's  bond.  From  a 
judgment  against  all  the  defendants,  the  de- 
fendant Fullert(«i  oloae  appeals.  Dismissed. 

Berryblil  &  Henry,  for  appelant   W.  O. 

Harvlson,  for  appellee. 

KINNE,  J.  1.  Appellee  flies  a  motion  to 
dismiss  the  appeal  because  no  notice  was 
served  by  appellant  Fnllerton  upon  either 
of  his  codefendants.  As  we  have  reached 
the  conclusion  that  this  motlm  must  be  sus- 
tained, we  shall  only  set  out  the  facts  upon 
which  said  motion  Is  based.  Tbe  petition 
alleged  the  appointment  of  the  defendant 
Chaffee  as  guardian  of  Murray  Fisher,  a  mi- 
nor; the  execution  of  the  usual  bond  signed 
by  the  defendants  Fullerton  and  Vertrees  as 
sureties;  the  receipt  by  Chaffee  of  $2,047  be- 
longing to  said  minor,  on  May  15,  1880;  and 
avers  that  he  has  neglected  to  account  there- 
for; tliat  he  has  failed  to  comply  with  cer- 
tain orders  of  the  court;  that  he  waa  re- 
moved, and  the  present  guardian  api>olnted. 
Defendants  Fnllerton  and  Vertrees  only  an- 
swer. They  plead  that  In  February,  1887. 
Chaffee,  as  such  guardian,  filed  his  report 
which  was  duly  approved  by  the  Judge  of  the 
court;  that  said  report  showed  the  receipt  of 
$2,000  of  plalntifTa  money;  and  that  the 
same  wss  loaned  to  Chaffee  k  Stark  upcm  the 
personal  note  of  said  firm,  without  other  se- 
curity; that  said  money  had  never  been  col- 
lected by  Chaffee  as  guardian,  and  was  a 
valid  claim  against  said  firm.  Other  facts 
appear  in  the  record,  but  for  the  purposes 
of  the  question  presented  by  this  motion,  we 
need  only  state  that  after  a  trial  had,  a  judg- 
ment was  entered  against  all  of  the  defend- 
ants, from  which  Fullerton  alone  appeals. 
No  notice  of  the  appeal  was  served  by  Ful- 
lerton upon  either  of  his  codefendants. 

2.  Code,  S  3174,  provides:  "A  part  of  sev- 
eral co-parties  may  appeal;  but  In  such  a 
case  they  must  serve  notice  of  the  appeal 
upon  all  the  other  co-parties,  and  file  the 
proof  thereof  with  the  clerk  of  the  supreme 
court"  It  has  been  held  that  a  failure  to 
serve  the  notice  above  provided  for  Is  not 
Jurisdictional,  but  the  court  can  consider 
such  questions  In  the  case  as  effect  only  the 
rights  and  interests  of  the  appellant  and  the 
adverse  party.  Wright  v.  Mahaffey.  76 
lown,  90,  40  N.  W.  112;  Moore  v.  Held,  73 
Iowa,  540,  35  N.  W.  C23;  Kellogg  v.  Colby. 
83  Iowa,  5X3,  49  N.  W.  1001;  Soukup  t.  In- 
vestment Co.,  84  Iowa,  448,  51  N.  W.  1G7: 
Day  r.  Insurance  Ca,  77  Iowa,  313,  42  N. 
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W.  312;  Fayne  t.  Ratiblnek,  82  Iowa.  58T, 
48  N.  W.  995:  Wolfe  T.  Jaffray,  88  Iowa,  35S, 
55  N.  W.  91;  Aah  t.  Aab  (Iowa)  57  N.  W. 
862;  Cbase  t.  ChristensoD  (Iowa)  60  N.  W. 
640.  The  same  doctrine  la  found  !□  many 
other  cases.  The  test  la.  can  this  court  ra- 
cate,  modify,  or  rererse  the  Judgment  In  this 
case  without  In  any  way  prejudicing  or  af- 
fecting the  righta  of  the  other  defendants? 
Chaffee  is,  of  course,  primarily  liable  in  any 
event,  and  will  not  be  affected  by  any  re- 
versal or  modification  of  the  Judgment  In 
this  court  Vertrees  Is  a  cosurety  with  Ful- 
lerton  on  the  bond.  Vertrees  does  not  ap- 
peal. FuUerton  does,  but  serves  no  notice 
on  Vertrees.  Now,  If  Vertrees  should  pay 
the  Judgment  In  full,  he  would  have  a  right 
of  action  against  FuUerton,  hla  cosurety,  for 
contribution.  But  suppose  this  court  should 
reverse  the  Judgment  aa  to  FuUerton.  should 
hold  him  not  liable  In  the  action;  would  such 
a  reversal  be  without  prejudice  to  the  rights 
of  Vertrees?  If  Vertrees  paid  the  Judgment, 
eould  he  still  have  recourse  against  Fuller- 
ton  for  one-half  thereof?  It  seems  to  ns 
that  any  modification  or  reversal  we  may 
make  of  this  Judgment  may  afFect  the  righta 
of  Vertrees,  and  work  a  prejudice  thereto. 
We  ought  not,  therefore,  to  consider  this  ap- 
peal. Id  the  absence  of  service  of  notice  up- 
oix  Vertrees.  The  motion  Is  sustained,  and 
the  appeal  dismissed. 


WINTEK  T.  PIFHER  et  aL 

(Supreme  Uonrt  of  Iowa.    Uct.  17,  1895.) 

Pabtsersbip  —  What   Cosbtitltm  —  Sbabiko 
Fbofitb— Pabtxbiubip  ab  io  Third  Fbb- 

SONS— BDFnOJBKOT  or  IfiVIDBIVCB. 

1.  A  contract  -under  which  two  persons  are 
to  share  the  protits  of  a  business,  but  which 
fails  to  provide  for  a  sbarins  of  the  losses,  does 
not  constitute  a  partnership  inter  se. 

2.  In  an  action  on  a  note  Bigned  in  the  name 
under  which  defendant  carried  on  business, 
without  his  knowledge,  by  one  in  his  employ,  it 
appeared  that  the  business  was  conducted  un- 
der a  contract  providing  for  an  equal  sharing 
in  the  profits,  but  not  providing  for  a  sharing 
in  the  losses.  Before  the  execution  of  the  note, 
plaintiff  knew  that  the  signer  thereof  was  draw- 
ing merely  a  stated  sum  monthly  from  the  buai- 
uess.  and  that  he  was  conducting  It  for  de- 
fendant. Held,  that  in  the  absence  of  evidence 
that  plaintiff  did  not  know  the  terms  of  the  con- 
tract, or  was  induced  by  defendant's  acts  to  be- 
lieve that  a  partnership  existed,  she  could  not 
hold  defendant  to  a  partneraUp  liability. 

Appeal  from  district  court,  Coas  county; 
Walter  I.  Smith,  Judga 

Action  on  a  promissory  note.  Trial  by  the 
court.  Judgment  for  the  idalntilE.  Defend- 
ants appeal.  Reversed. 

J.  C.  Bryant  and  De  Lano  &  Meredith,  for 
appellants.  F.  3.  Macomt»er  and  Wiilard  & 
WUlard,  for  appellee. 

ROTHROCK,  J.  The  promissory  note  up- 
on which  the  action  was  brought  is  for  $182, 
dated  January  11,  1800,  payable  at  the  bank 
of  Qrlswold  60  days  after  date.    It  is  sigued 


as  follows:  ".Tobn  Flpher  A  Co.,  per  W.  S. 
Winter.  Mgr."  It  is  alleged  In  the  petition 
that  John  Pipher  &  Co.  Is  a  partnership  In 
the  drug  business  at  the  town  of  Oriswold, 
In  Cass  county,  and  that  John  Flpher  and  W. 
S.  Winter  are  the  individual  members  of  the 
firm.  The  defendants,  John  Pipher  &  Co. 
and  John  Flpher,  answered  by  denying  that 
any  partnership  at  any  time  existed  between 
John  Flpher  and  W.  S.  Winter,  and  denying 
that  John  Flpher  is  In  any  manner  liable  up- 
on said  note,  because  he  never  executed  the 
same,  and  that  Winter,  who  wrote  the  sig- 
natures thereto,  was  not  his  partner,  but  a 
mere  hired  employfi,  who  had  no  authority  to 
bind  him  by  any  such  obligation.  This  Is 
the  Issue  which  was  tried  In  the  court  he 
low;  the  contention  being,  in  behalf  of  the 
plaintiff,  that  there  was  a  partnership  as  al- 
leged, and.  on  behalf  of  defendant,  that  there 
was  no  partnership.  And  It  Is  proper  to 
state  here  that  the  district  court  was  fully 
authorized  by  the  evidence  to  find  that,  if 
there  was  a  partnership  as  to  third  persons, 
the  note  being  for  money  borrowed,  wtdcli 
went  into  the  business,  Flpher  would  be  lia- 
ble on  the  note. 

The  main  contention  arises  upon  a  written 
contract  entered  Into  by  Pipher  and  Winter. 
This  contract  is  quite  lengthy,  but.  as  we 
think  the  rights  of  the  parties  are  mainly 
controlled  by  its  provlsionB,  It  appears  to  l3o 
necessary  to  set  It  out  In  full,  it  is  as  fol- 
lows: "This  artide  of  agreement,  made  and 
entered  Into  this  30th  day  of  November,  1887, 
between  John  Flpher,  party  of  the  first  part, 
and  W.  Stanton  Winter,  party  of  the  sec- 
ond part,  witnessetb:  That  the  party  of  the 
first  part  hereby  agrees  to  deliver  Into  the 
possession  of  the  party  of  the  second  part 
his  stock  of  drugs,  etc.,  now  contained  In 
the  building  situated  on  lot  Mo.  15,  block  8, 
In  the  town  of  Griswold,  Iowa,  which  the 
party  of  the  second  part,  for  the  compensa- 
tion hereafter  named,  agrees  to  manage. 
The  party  of  the  first  part  agrees,  after  the 
Inventory  of  the  stock  has  been  made,  to  or- 
der and  my  for  any  goods  that  may  be  neces- 
sary to  make  a  good,  full  stock  for  the  Gris- 
wold trade.  He  further  agrees  that  the  par- 
ty of  the  second  part  shall  have  the  use  of  all 
the  second  story,  except  that  part  occupied 
by  Dr.  J.  B.  Martin,  In  the  building  in  which 
the  said  stock  Is  contained.  The  party  of 
the  first  part  further  agrees  that  the  party 
of  the  second  part  shall  receive  for  his  serv- 
ices one-half  of  the  net  profits  of  the  busi- 
ness, said  profits  to  be  determined  as  here- 
inafter provided.  The  party  of  the  second 
part  hereby  agrees  to  take  said  stock,  and 
manage  it  in  a  faithful  manuer  and  to  the 
t>est  of  his  ability,  for  the  compensation 
hereinbefore  mentioned,  to  wit,  one-half  of 
the  net  profits  of  the  business.  The  net  prof- 
Its  to  be  determined  as  follows:  First.  An 
inventory  of  the  stock  on  hand,  and  the 
goods  to  be  ordered  to  complete  the  stock, 
shall  be  made  upon  the  taking  effect  of  this 
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contract,  and  annually  tbereafter.  Second. 
Bnouffb  shall  be  added  to  or  taken  from  tbe 
eaah  mlea,  and  collections  for  the  jear  to 
make  the  atock  equal  In  TOlue  with  the  mst 
annual  Inventory.  Third.  All  eoods  purchas- 
ed shall  be  paid  tm.  Fourth.  John  Plpher 
shall  receive  91S  per  month  rent  for  the  store 
buildluf.  Fifth.  Clerit  hire.  Insurance  on 
stock,  and  all  incidental  expenses  shall  be 
paid.  Sixth.  The  remainder,  after  subtract- 
ing tbe  sums  of  Items  3,  4,  from  item  2, 
shall  constitute  tbe  net  profit,  and  shall  be 
equally  divided  between  the  parties.  If  at 
any  annual  settlement  tbe  stock  shall  be 
greater  In  value  than  at  the  last  annual  set- 
tlement, the  excess  shall  be  charged  to  the 
party  of  the  first  part,  and  taken  from  his 
share  of  the  net  profits.  If  the  stock  Is  less 
In  value,  the  difference  shall  be  charged  to 
tbe  party  of  the  second  part,  and  Uken  from 
his  Share  of  tbe  net  profits.  Neither  party 
shaU  draw  from  the  business  more  than  (30 
of  the  profits  during  any  <me  month.  The 
party  of  the  first  part  shall  at  all  times  ex- 
erdae  a  controlling  Interest  In  the  business, 
ai^  tbe  party  of  the  second  part  shall  be  at 
all  times  subject  to  the  control  and  under 
the  dlrectlcms  of  the  party  of  the  first  part 
In  all  matters  relating  to  the  business.  All 
bills  for  goods  purchased)  and  all  expenses 
connected  with  the  business,  sliall  be  met 
with  the  proceeds  of  the  cash  sales  and  c(d- 
lectlons.  All  bank  accounts  unpaid  at  the  an- 
nual settlement  shall  be  carried  over  Into 
tbe  following  year,  and  no  division  of  such 
accounts  shall  be  made  until  final  Bettlcmeot, 
when  they  shall  be  equally  divided;  and  uo 
account  shall  be  taken  of  the  book  accounts, 
in  determlidng  the  net  profits  at  the  annusi 
settlements.  This  agreement  shall  take  ef- 
fect on  March  Ist,  1888,  and  conUnue  in 
force  five  yean  from  that  date,  unless  soon- 
er determined  by  law,  or  as  hereinafter  pro- 
vided. Either  party  may  determine  this 
contract  by  giving  to  the  othur  party  IM) 
days*  notice  In  writing,  and  at  the  expiration 
of  the  notice  an  tnventoir  shall  be  made  and 
a  settlement  had  as  at  the  annual  aetUemrat, 
exc^  that  the  book  accounts  shall  be  divid- 
ed as  hereinbefore  provided.  At  the  expi- 
ration of  tills  contract,  either  by  lapse  of 
time  or  l7  act  of  either  party,  the  stock 
shall  wholly  belong  to  the  party  of  the  first 
part  No  change  in  this  contract  shall  be 
binding  unless  made  in  writing,  and  signed 
by  both  parties.  John  Pipher.  W.  Stan- 
ton Winter." 

A  carefnl  examination  of  the  provisions  of 
the  contract  fhlls  to  show  that  If  tbe  busi- 
ness sliould  result  In  loss.  Instead  of  gain, 
Winter  should  be  liable  for  any  part  of  the 
loss,  as  between  himself  and  Plpher.  In 
other  words.  If  at  the  conclusion  of  tbe  Joint 
venture  there  should  be  a  loss,  and  Plpher 
should  pay  it,  there  is  no  stipulation  by 
whlcb  be  could  recover  of  Winter  anything 
In  tbe  way  of  contribution  to  the  loss.  A 
partnership  Is  defined  to  be  "a  contract  of 


two  or  more  competoit  perstms  to  place  their 
money,  eflecte.  labor,  and  skill,  or  some  or 
all  of  them,  In  lawful  commerce  or  budseaa, 
and  to  divide  ttie  profit  and  bear  the  loas  in 
certain  proportlona."  3  K^t;  Gomm,  23. 
In  17  Am,  ft  Eng.  Bnc.  Idw,  ^4,  It  te  said. 
"Partl<^pati<tti  in  fhe  profits  and  losses  of  a 
Joint  budness  or  undertaking  aflbrds  tbe 
usual,  and  petinpa  tbe  most  cogent,  test  et 
the  «]tistence  of  an  Intuition  to  f6rm  a  part- 
nership." We  need  not  dte  tbe  lar^  num- 
ber of  cases  which  sustain  the  propoBiticML 
It  Is  true  that  there  are  cases  whlcb  hoiA 
that  a  community  of  Interest  In  profits  Is 
sufllclnit  to  consUtnte  a  partoerdiipL  Bat 
this  court  Is  commltied  to  tbe  doctrine  tbat 
there  must  be  a  sharing  of  the  tosses.  In 
Buddick  T.  Otis,  33  Iowa,  402,  It  was  said 
that  "No  doctrine  of  tbe  law  is  better  settied 
than  that  a  mere  participation  In  the  profits 
does  not  constitute  a  partnership  in  reject 
to  the  concern  or  adv^ture  from  which  tbe 
profits  arise."   Story,   Partn.  H  &10-&«i. 
"In  order  to  constitute  a  partnership  inter 
sese,  there  must  be  a  sharing  in  the  losses, 
as  well  as  tbe  profits."  See,  also.  Price  t. 
Alexander,  2  Q.  Greene,  431;  Williams  t. 
Souttcr.  7  Iowa,  445;  Munson  r.  Sesrs,  12 
Iowa,  178;  and  Holbrook  v.  Obeme,  56  Iowa, 
824,  9  N.  W.  201.   In  the  Uist-named  case  It 
was  held  that  an  employft  who  was  to  re- 
ceive a  share  of  the  profits  aa  a  part  of  his 
compensatltms  for  ccmducting  the  business  Is 
not  a  jArbier.   Tbe  whole  scope  of  this  writ- 
ten contract  shows  that  Winter  was  a  mow 
manager  or  employ^,  and  the  signatures  to 
the  note  Indicate  that  he  was  no  more  than 
a  manager.    The  word  "partner"  or  "part- 
nership" Is  not  to  be  found  in  the  contract, 
and  all  of  Its  provisions  contemplate  pay- 
ment or  conii>cuBatlon  for  services  rendered, 
and  the  measure  of  his  compensation  vras  to 
be  one-half  of  the  profits.   It  Is  expressly 
provided  that  "the  ptirty  of  the  first  part 
further  agrees  that  the  party  of  the  aecwd 
part  shall  receive  for  his  services  one-half  of 
the  net  profits  of  the  business."   There  was 
evidence  introduced  on  the  trial  which  show- 
ed that  the  business  was  conducted  In  tbe 
name  of  John  Plpher  ft  Co.  so  that  there 
would  be  no  confusion  in  that  business  with 
other  business  mteiprises  carried  mi  by  Pl- 
pher.  In  the  arguments  presented  to  this 
court  a  great  many  authoritles'are  cited  by 
the  respective  eouasel,  and  it  Is  to  be  con- 
ceded that  the  question  as  to  whether  a  part- 
nership exists  is  sometimes  exceedingly  dif- 
ficult to  determine,  and  there  Is  apparently 
much  conflicting  authority  upon  the  subject; 
but  adhering  to  the  rule  wbldi  has  long  been 
established  In  this  state,  that  there  must  be 
community  of  loss,  we  are  relieved  from  re- 
viewing or  coosldering  cases  dted  by  counsel. 
And  there  Is  no  evidence  In  the  case,  as  to 
the  manner  of  conducting  the  business, 
which  authorises  s  finding  that  there  was  a 
partnership  as  between  the  parties. 
2.  The  plaintlfC  is  a  third  party,  and  an  Im- 
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portant  question  to  be  determined  la,  ahonld 
tbe  defendants  be  beld  to  be  partners  as 
to  her?  The  evidence  shows  that  she  la  the 
wife  of  Winter,  and  that  the  note  In  suit  was 
given  withont  the  knowled^  of  Plpher.  If 
the  acta  and  conduct  of  Plpher  and  Winter 
were  such  as  to  mislead  the  plaintiff,  and 
indnce  her  to  believe  that  a  partnership  ex- 
isted, then  Plpher  might  be  liable.  But  It 
was  iDcnmbent  on  the  plaintiff  to  show  that 
she  acted  In  the  belief  that  they  were  part- 
ners. Plpher  testified  on  thle  subject  as  fol- 
lows: "Some  time  in  September,  1889,  I  re- 
ceived notice  to  terminate  the  contract  be- 
tween UB.  The  notice  was  In  writing,  and 
there  was  a  letter  accompanying  it,  asking 
me  to  come  over  and  talk  the  matter  over. 
I  went  over  soon  after,  and  bad  a  talk  with 
him  and  with  his  wife,  t  told  the  plaintiff 
that  we  had  come  up  there  to  talk  over  the 
business,  because  I  understood  from  Winter 
tfant  she  was  dissatisfied,  Isecause  the  $30 
per  month  was  not  enough  for  tbem  to  live 
upon.  She  said  It  was  not  too  much,  of 
course,  but  that  they  could  get  along  on  it, 
only  she  wanted  to  go  back  to  Oliio  to  visit, 
and  Winter  could  not  furnish  her  the  money. 
I  said  to  her  that  Winter  could  go  out  and 
set  $50  or  $110  per  month,  and  they  would 
have  more  money  to  spend,  but  I  thought 
it  best  to  receive  less,  and  have  something 
accumulating.  I  told  her  I  would  sell  him 
an  Interest  In  the  business  Just  as  soou  as 
be  liad  something  ahead,  so  that  he  could 
buy  an  interest,  and  that  I  did  not  want  to 
run  the  business  myself.  She  seemed  to  un- 
derstand that  they  were  to  draw  but  $30 
per  month,  and  made  no  claim  that  her  hus- 
band was  a  partner  In  the  business.  She  ex- 
pressed no  surprise  when  I  spoke  of  their 
being  entitled  to  only  $30  per  month,  and 
did  not  say  that  she  had  no  previous  knowl- 
edge of  the  terms  of  the  contract  She  did 
not  claim  that  her  husband  had  any  inter- 
est in  the  business.  The  contract  between 
us  was  in  duplicate,  and  we  each  held  one 
of  the  duplicates."  There  Is  no  evidence  In 
conflict  with  this.  In  Brown  v.  Rains,  53 
Iowa,  81,  4  N.  W.  8G7,  It  la  said.  "A  person 
can  be  held  as  partner,  where  he  Is  not  a 
partner,  only  when  his  conduct  has  been  such 
as  to  mislead  creditors,  and  estop  him  from 
showing  the  truth."  In  the  absence  of  some 
evidence  that  the  plaintiff  did  not  know  the 
terms  of  the  contract  between  the  parties -to 
the  agreement,  or  waa  Induced  by  the  acta 
and  conduct  of  Plpher  to  believe  that  there 
was  a  partnership  in  fact,  there  can  be  no 
recovery  as  against  him.  The  Judgment  of 
the  district  court  Is  reversed. 


STATE  V.  JONES. 

(Snpreme  Court  of  Iowa.    Oct  19,  ISBS.) 

Appeal  from  district  court,  Hamilton  county. 
The  defendant  was  indicted,  tried,  and  con- 
victed on  a  charge  of  keeping  and  maintiiining 


a  nnlsancc  by  the  sale  of  Intoxicating  ngnors, 
and  he  appeals.  Affirmed. 

Milton  Bemley,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  appeal  waa  snbmltted 
to  this  court  on  p  transcript  of  the  Indictment, 
and  the  record  entry  of  the  trial,  verdict,  ond 
judgment,  withont  any  abstract  or  transcript  of 
the  evidence,  and  without  brief  or  argument. 
From  the  record,  as  presented,  we  discorer  no 
reason  for  reversing  the  Judgment  and  It  is  af- 
firmed. 


STATE  V.  BEED. 
(Supreme  Court  of  Iowa.    Oct.  19,  1805.) 

Anpeai  from  district  court,  Clinton  county: 
P.  B.  Wolfe.  Judge. 

Defendant  was  convicted  of  the  crime  of 
lewdness,  and  appeals.  Affirmed. 

PER  CURIAM.  Tfiis  case  Is  snbmltted  on  a 
transcript  of  the  record  containing  a  copy  of  tht 
indictment,  plea  of  the  defendant,  verdict  of  the 
jury,  and  sentence  of  the  court.  These  we  have 
examined,  and,  discovering  no  errors  or  Irreg- 
ularities in  the  proceedings,  the  Judgment  is-af- 
firmed. 


BTATB  V.  EATON. 

(Supreme  Court  of  Iowa.    Oct  19,  1895.) 

Appeal  from  district  conrt  Buena  Vista  coun- 
ty; Lot  Thomas,  Judge. 

Milton  Remley.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  case  Is  submitted  on  a 
transcript  which  sets  forth  copies  of  the  indict- 
ment, record,  and  Judgment  entry,  notice  of  ap- 
peal, and  bond.  The  defendant  was  indicted 
and  cODTicted  of  obtaining  money  by  false  pre- 
tenses. We  have  examined  the  entire  rt>cord 
witii  care,  and  discover  no  error.  Affirmed. 


STATE  V.  MORRILL. 
(Snpreme  Court  of  Iowa!    Oct.  19,  1895.1 

Appeal  from  district  court,  Ringgold  county; 
H.  M.  Towner,  Judge. 

Indictment  for  keeping  and  maintaining  a  nui- 
sance. Verdict  of  guilty,  and  a  judgment  from 
which  the  defendant  appealed.  There  is  only 
a  partial  transcript  ano  the  attorney  general 
submitted  the  case  thereon.  No  appearance 
for  the  appellant  Affirmed. 

PER  CURIAM.  We  have  examined  the  rec- 
ord, and  discover  no  error.  I^e  judgment  is 
affirmed. 


MUELLER  V.  SUTTER. 
(Supreme  Court  of  Iowa.    Oct.  19,  ISBet.) 

i'UBCEASe  or  pARTNESSHtP  ISTERBST— COKSTRUC- 
TION  OP  COSTRACT. 

On  sale  by  a  partner  of  his  interest,  and 
an  agreement  by  the  purchaser  to  pay  a  certain 
portion  of  ihe  selling  partner's  indebtedness  to 
the  firm,  such  selling  partner  is  liable  for  any 
other  amount  due  by  him  to  such  firm. 

Appeal  from  district  court,  Carroll  county; 
George  W.  Paine,  Judge. 

Action  upon  a  promissory  note.  Trial  to  the 
court.  Judgment  for  plaintiff.  Defendant 
appeals.  Reversed. 
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(Iowa. 


B.  1.  SaUlnger,  for  uppeUanL  D.  VUtg&n 
aod  &L  W.  Beach,  tor  appel]e& 

KINNE,  J.  1.  Harcli  6, 1892,  one  Lebeck. 
plaintiff,  and  tbe  defendant,  entered  Into  a  co- 
partnership for  tbe  purpoae  of  canTing  on  a 
general  mercantile  boslnesB  In  the  town  of 
Manning,  Iowa.  On  November  IG.  1803,  de- 
fendant pnrdtased  of  Mueller  hlB  Interest  In 
said  Arm  for  $2,788;  Said  contract  of  pnr- 
cbase  was  evidenced  by  a  wrltliu;  signed  by 
said  parties,  which,  among  oth«r  things,  pro- 
vided that  "the  iNur^  of  the  first  part  has  this 
day  bargained  and  sold  onto  the  party  of  the 
second  part  his  undivided  tme-third  interest 
In  and  to  the  general  stock  of  merchandise, 
Including  fixtures  and  store  fnmlture  situ- 
ated In  the  store  building  and  basement  there- 
under on  lot  2  In  block  6  In  Manning,  Iowa; 
also,  all  of  said  first  party's  lnta%st  In  all 
notes  and  book  acconnta  now  and  heretofore 
lielonglng  to  the  mercaatlte  firm  of  Lebeck, 
.Ujaeller  &  Sutter,  for  tbe  sum  of  (2,789.  And 
the  second  party  hereby  agrees  to  purchase 
said  Interest  in  and  to  said  stock  of  goods, 
store  fixtures,  and  furniture,  and  notes  and 
book  accounts,  agreeing  to  pay  therefor  tin 
sumof  12,789,  whichaum  shall  be  due  and  pay- 
able to  said  first  party  on  November  23,  1893. 
[n  further  consideration  ot  this  agreement, 
the  said  first  party  of  the  first  part  hereby 
agrees  to  pay  on  or  beAne  January  1,  1894, 
tbe  pre8«Dt  account  now  owing  the  firm  of 
Lebeck,  Mueller  &  Sutter  by  Mrs.  Henry 
Blocker,  of  Manning,  Iowa.  In  further  con- 
sideration of  this  agreonent,  tbe  said  second 
party  agrees  to  pi^  tbe  account  of  said  first 
party,  in  tbe  sum  of  $268.76,  owing  to  firm  of 
Tjcbeck,  Mueller  &  Sutter."  Afterwards  de- 
fendant paid  pialDtifT  $1,500  In  cash  on  said 
inurbase,  and  on  December  11, 1803,  executed 
and  ddivered  to  plaintiff  his  promissory  note 
for  91,289,  being  the  balance  due  for  his  In- 
terest In  said  firm.  In  January,  1894,  plain- 
tiff brought  this  salt  to  recover  the  amount 
due  up<»i  said  note.  Defendant  answered, 
claiming  that,  on  the  day  plaintiff  sold  his  in- 
terest to  the  defendant,  he  was  Indebted  to 
the  firm  of  which  he  was  a  member  In  the 
sum  of  $809.43,  for  goods  and  merchandise 
delivered  to  him  by  said  firm;  that,  by  the 
terms  of  said  written  contract,  It  was  agreed 
that  defendant  should  assume  and  pay  off 
said  account  to  the  extent  of  $2118.76,  which 
he  hod  done;  that  tbe  remainder  of  the  ac- 
count, $540.67,  was  unpaid,  and  was  defend- 
ant's property.  It  was  also  averred  that  de- 
fendant liad,  by  mistake,  overpaid  plaintiff  in 
the  sum  of  $5.  Defendant  also  pleaded  a 
tender  of  tbe  amount  he  claimed  was  due 
plaintiff,  after  deducting  said  $5  and  said 
$a4aa7.  Plaintiff,  in  reply,  dented  all  the  al- 
leiaitions  In  said  answer  and  counterclaim. 
The  case  was  tried  to  the  court,  a  Jury  having 
been  waived,  and  a  judgment  tendered  for 
plaintiff  for  tbe  full  amount  claimed,  leas  tbe 
$3  overpaid. 

2.  On  the  trial,  defendant  offered  In  evi- 


dence cntaln  exhibits,  being  pages  tnm  ledg- 
ers used  by  tbe  firm  txf  LrtKck,  Mueller  & 
Sutter,  and  offered  to  sihow  tbat  BxhlUts  B 
and  O  consisted  of  two  pages  of  the  ledger 
at  tbe  firm  tor  the  year  1892,  and  that  the 
enMea  on  said  pages  wwe  in  plaintiff's  hand- 
writing; also,  tbat  plaiotlfl  purchased  of  said 
firm  from  March  4,  1892,  to  March  4,  1803. 
goods  and  merchandise  which,  exdoslve  of  all 
credits,  amonnted  to  9SS8.88.  and  that  no  part 
of  said  account  had  been  paid,  and  that  de- 
fendant now  owed  sold  account.  By  another 
obllrit.  it  was  son^  to  show  that  between 
Blarch  21,  1S8B,  and  September  28,  1808. 
plaintiff  purchased  of  said  firm  goods  and 
mwdiandlse  In  the  snm  of  ^i6S.7&  It  does 
not  aroear  tbat  this  teatlnKmy  was  objected 
to  because  the  proper  foundation  had  not  been 
laid,  as  required  the  Code.  The  obJectloD 
rdled  iQon  by  counad.  and,  as  sbown  by  tbe 
record,  oonsidered  by  the  court,  was  that  It 
was  an  attempt  to  vary  tbe  terms  of  a  writ- 
ten contract  and  bmce  Incompetent,  Irrele- 
vant, and  ImmaterlaL  These  objections  were 
•uatalned.  and  exceptions  noted  to  the  rollogs. 
We  understand,  then,  that  tbe  «ily  onestioo 
we  need  determine  Is  the  effect,  under  the 
law,  and  tbe  facte  of  1Mb  case,  vrtildb  ahoutd 
be  given  the  written  contract  the  matcriaL 
part  of  which  we  have  heretttfore  set  out 

The  law  la  that,  when  one  partner  transfers 
all  bis  Interest  In  tbe  aaaeta  of  the  firm  to  a 
continuing  member  of  tbe  firm,  and  receives 
In  payment  or  In  part  payment  tbocof  the 
note  of  the  purchaser,  the  maker  of  tbe  note 
cannot  set  off  an  account  apparently  due  tbe 
firm  frmn  the  member  whose  Interest  was 
transferred.  Tbe  parties,  however,  may  b; 
contract  provide  otherwise,  niompson  v. 
Low*.  Ill  Ind.  272,  12  N.  B.  470;  Hovk  v. 
Walker  and.  Sup.)  30  N.  B.  IOSOl  We  are 
cited  to  no  case  where  tbe  fiicte  are  like 
those  In  the  case  at  bar.  It  may  be  conced- 
ed tbat,  ordinarily,  tbe  effect  ai  soch  a  sale, 
when  there  Is  no  provision  made  to  the  con- 
trary. Is  to  traortw  to  the  pnrchaaw  the  sdl- 
er'a  Interest  In  tbe  assete  of  the  partnoiAlp: 
and  It  will  be  presumed  tbat  an  account  held 
by  the  firm  against  tbe  member  selling  ont 
was  adjusted  In  determining  the  value  of  ssM 
membw's  Interest  His  Interest  would  be 
greater  or  less,  depending  upon  tbe  tact  ud 
tbe  amount  of  his  Indebtedness  to  tbe  firm 
over  Ite  Indebtedness  to  talm.  This  presomp- 
tion  obtains  until  It  Is  rebutted,  and  then' 
principles  of  law  are  not  In  controvcysy  be- 
tween coiinseL 

Tbe  question  is,  does  the  contract  rebut  tUi 
legal  preaumpti<m7  We  think  It  does.  It  will 
tie  observed  that  In  the  alnence  of  any  ajcree- 
ment  In  tbe  contract  by  Sutter  to  psy  tiw 
$208.70  due  from  Mueller  to  the  firm.  Sutler 
would  have  been  liable  therefor,  as  well  w 
for  the  ?.'>40.C7  which  Muellw  owed  the  flrm; 
that  Is,  in  the  ab<tcnce  of  tbe  agreement  on 
Sutter's  part  to  pay  the  $208.76,  the  law  would 
presume  that  all  accounts  of  the  retiring  mmi' 
bw  due  tb»  firm  were  adjusted  in  the  tnde 
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between  Mnener  and  Batter  In  ascertaining 
tlie  value  of  Mueller's  Interest  In  tbe  firm. 
The  parties,  tben,  In  providing  that  Sutter 
should  pay  ^263.76  of  Mueller's  Indebtednees 
to  the  firm,  were  placing  a  provision  In  their 
contract  which  had  no  force  or  effect  what- 
ever. Inasmuch  as  the  law  presumed,  in  the 
absence  of  anything  to  the  contrary,  that  all 
of  Mueller's  indebtedness  to  the  firm  had  been 
taken  Into  account  In  determining  the  actual 
value  of  his  Interest  which  was  sold  to  Sutter. 
Now,  it  Is  our  duty,  if  possible,  to  give  force 
and  efTect  to  all  of  tbe  language  of  the  con- 
tract. Tbe  presumption  Is  that  these  parties 
knew  the  law,  and  that  they  made  their 
contract  in  view  of  what  tbe  law  was.  There 
must  bave  been  some  object  in  Inserting  tbe 
provision  requiring  Sutter  to  pay  $208.76  of 
Mueller's  Indebtedness  to  the  firm.  They 
knew  that  tbe  law  required  Sutter  to  do  that 
witboat  any  provision  in  the  contract  requir- 
ing it.  What  thm,  was  tbe  real  Intent  of  tbe 
parties  in  tbun  providing?  It  seems  to  us  It 
was  to  fix  tbe  sum  or  amount  of  Mueller's 
Indebtedness  to  the  firm  which  Sutter  should 
pay,— to  point  out  lust  what  amount  of  Muel- 
ler's debt  to  the  firm  they  bad  taken  Into 
iK>DsideratIon  in  ascfftainlng  the  value  of  his 
interest  In  tbe  firm.  In  no  other  way  can 
tbe  language  of  tbe  contract  be  construed  so 
as  to  give  It  all  force  and  effect.  Sutter  was 
to  pay  "tbe  account  of  said  first  party  In  tbe 
snm  of  ?268.7e,"  owing  to  the  firm.  It  oo- 
cnrs  to  OS  ttutt  the  wording  of  this  contract 
is  sncb  as  to  Justify  tbe  conclusion  that  when 
rbe  parties  stipulated,  as  they  did,  for  a  pay- 
ment of  a  portion  of  the  account  held  by  tbe 
drm  against  Mueller,  and  fixed  tbe  sum  thus 
to  be  paid,  it  Is  a  natural.  If  not  necessary, 
inference  tliat  they  meant  to  exclude  from  the 
operation  of  the  rule  of  law  heretofore  men- 
tioned the  amount  of  said  indebtedness  If 
nny,  of  Mueller,  to  said  firm,  wbidi  was  not 
expressly  mentioned.  By  this  construction 
of  tbe  contract,  we  are  able  to  give  force  and 
effect  to  all  of  the  language  employed.  Nor 
do  we  think  the  contract  Is  ambiguous.  It  Is 
plain.  It  is,  In  effect,  an  agreement  by  Sutter 
to  pay  $2,789.  and.  In  addition  thereto,  the  ac- 
count which  plalntttr,  Mueller,  owed  tbe  firm, 
in  tbe  sum  of  or  to  the  extent  of  $268.70. 
Surely,  if  It  was  the  Intention  of  the  parties 
that  Sutter  should  pay  any  other  account  held 
by  the  firm  against  Mueller,  or  any  further 
snm  on  any  such  account,  or  If  such  other 
account,  if  any,  had  been  taken  Into  consid- 
eration by  tbe  parties  in  determining  the  val- 
ue of  Mueller's  Interest  in  the  firm.  It  Is  fair 
to  presume  they  would  have  mentlonod  It,  as 
tbey  did  the  $208.76.  That  they  did  not  do 
t*o,  and  that  they  did  thns  provide  for  the 
lutyment  of  an  account,  or  part  of  an  account, 
held  by  tbe  firm  against  Mueller,  should.  It 
seems  to  us,  be  taken  to  mean  that  the  ac- 
count In  excess  of  the  snm  stated  to  be  paid 
was  not  Intended  to  be  treated  as  settled  by 
tbe  sum  paid  by  Sutter  for  Mueller's  Interest, 
tn  tbis  view  of  tbe  contract,  the  proposed 


evidence  which  was  excluded  was  proper,  and 
should  have  been  received.  It  did  not  tend 
to  vary  the  written  contract.  We  must  view 
tbe  contract,  not  only  In  the  light  of  what  Is 
written  therein,  but  also  having  in  mind  that, 
from  the  language  used,  certain  Implications 
are  raised,  which  are  as  much  a  part  of  the 
contract  as  that  which  Is  expressed  therein. 
Fawkner  v.  Wall  Paper  Co.,  88  Iowa,  173,  55 
N.  W.  200.  We  are  not  justified  In  assuming 
that  these  parties,  who  are  presumed  to  have 
contracted  with  knowledge  of  the  law, — 
which  In  such  cases,  Ir  the  absence  of  agree- 
ment relating  thereto  to  the  contrary,  pre- 
sumes that  tbe  debts  of  the  seller  to  the  firm 
were  ascMlalned  and  adjusted,  at  least  so  far 
as  tbe  purchaser  Is  concerned,  and  the  pur- 
chase price  agreed  upon  accordingly,— did  the 
vain  and  foolish  thing  of  providing  for  the 
payment  of  what  tbe  law  would  have  required. 
In  the  absence  of  their  agreement,  if  any  other 
reasonable  construction  can  be  placed  upon 
the  language  of  tbe  contract  We  think  the 
court  erred  In  excluding  the  offered  evidence. 
The  motion  to  tax  the  costs  of  tbe  amendment 
to  tbe  abstract  to  appellee  will  be  overruled. 
Reversed. 


HAYWAKD  v.  JACKMAN. 
(Supreme  Court  of  Iowa.    Oct  IS,  1893.) 
HnsBASU  AMD  Wira— ADVAvoHBim  bt  Wiia— 
Dismissal  or  Suit. 

1.  Where  a  wife  permits  the  husband  to 
expend  her  mone^  for  the  support  of  the  fam- 
ily and  in  his  business,  witboat  any  contract 
for  its  repayment  she  cannot  in  tbe  absence 
oi:  an  express  agreement  recover  the  amount 
Bo  advanced. 

2.  Id  a  trial  by  tbe  court,  on  motion  to  dis- 
miss for  want  of  evidence,  the  question  is 
whether,  by  a  preponderance  of  the  evidence, 
plaintiff  was  entitled  to  judgment 

Appeal  from  district  court  Pottawattamie 
county;  Walter  I.  Smith,  Judge. 

The  plaintiff  Is  administrator  of  the  estate 
of  May  Jackman,  deceased.  This  action  was 
brought  to  recover  of  the  defendant  an 
amount  of  money  which  It  is  alleged  the  de- 
fendant ftt  tbe  time  of  the  death  of  the  de- 
ceased, held  and  controlled  as  the  agent  of 
the  deceased.  There  was  a  trial  before  tbe 
court  without  a  jury,  and,  at  the  close  of  tbe 
introduction  of  the  evidence  In  behalf  of  the 
plaintiff,  the  defendant  moved  the  court  to 
dismiss  the  case,  or  enter  Judgment  for  the 
defendant  The  motion  was  sustained,  and 
Judgment  was  entered  accordingly.  PlaintifL 
appeals.  Affirmed. 

Turner,  Smith  &  CulUson,  for  appellant 
Benjamin  &  Preston,  for  appellee. 

ROTHROCK,  J.  1.  The  defendant  and  the 
Intestate  were  husband  and  wife.  They  were 
married  in  the  year  1802.  and  the  wife  died 
in  the  month  of  December,  1890.  She  was 
a  widow  and  the  mother  of  some  children 
when  she  married  tbe  defendant,  and  she 
owned  an  hotel  building  In  Scott  county,  which 
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woB  Incumbered  try  a  mortgace  of  about  $S00. 
About  two  years  aftw  the  marriage, 'the  ho- 
tel property  was  sold,  and  about  93,500  was 
received  therefor.  Soon  afterwards  the  mon- 
ey was  Invested  In  a  farm  In  Scott  coun^, 
and  the  title  to  the  farm  was  tak«i  In  tiw 
names  of  both  the  husband  and  wlfo.  In 
18GS  the  farm  was  sold,  and  defendant  and 
his  wife  moved  to  Pottawattamie  comity,  and 
bought  another  tarm,  the  title  to  which  was 
taken  In  the  name  of  both  of  them.  They 
reraded  on  this  last-named  farm  until  January 
20,  18S0.  when  It  was  sold  for  f4>800.  Fifteen 
hundred  dc^Iars  was  paid  In  cash,  and  the 
l»Iance  was  secured  by  notes  and  a  mortgage 
on  the  farm.  The  mortgage  and  notes  were 
made  payable  to  the  defendant  One  of  the 
notes  became  doe  and  was  collected  by  de- 
fendant on  Iklarch  SO,  ISOO;  and  Triien  the 
wife  died.  In  December,  iSOO.  the  defendant 
was  In  possession  of  the  other  notes;  and.  a 
few  days  after  the  death  of  his  wife,  he  sold 
and  assigned  tba  notes  and  the  mortgage  to 
one  Sanford. 

As  we  have  said,  the  right  of  recovery  Is 
based  upon  the  ground  of  agency.  There  Is 
no  evidoice  that  any  contract  was  ever  made 
between  the  husband  and  wife  with  reference 
to  her  money  or  property.  The  facts  we  have 
recited  are  well  sustained  by  evidence;  and 
thera  Is  no  doubt  that,  when  tbe  parties  were 
married,  the  wife  had  more  property  than  the 
husband.  But,  as  we  have  said,  there  is 
no  evidence  that  the  relation  of  debtor  and 
creditor  existed  between  them.  The  last 
farm  owned  by  tbem  was  sold  nearly  two 
years  before  Mrs.  Jackman  died,  and  the  first 
mortgage  note  was  paid  about  nine  months 
before  her  death.  Tbe  nearest  abroach  to 
any  evidence  of  an  agreement  between  the 
parties  is  found  in  the  testimony  of  a  daugh- 
ter of  tbe  deceased,  which  was  as  follows: 
"I  have  had  conversations  with  Mr.  Jackman 
and  my  mother  about  this  property  Just  be- 
fore they  left  the  farm.  My  mother  said.  In 
presence  of  Mr.  Jackman,  that  because  he 
was  buying  and  selling  It  did  not  debar  her 
from  her  rights  or  us  from  oursi  To  this  Mr. 
Jackman  would  reply  that  he  didnt  propose 
to  cheat  any  of  us  out  of  our  rights.  He  said 
tlmt  mother  owned  It  then  Just  as  much  as 
ever  she  did.  He  said  he  wonld  use  It.  buy 
and  sell  and  make  more  money  with  It  and 
there  would  be  more  money  In  the  end.  Such 
conversations  would  average  about  six  a 
year.  The  last  one  was  within  a  year  before 
he  left  tbe  farm.  My  mother  died  December 
27,  1890."  It  wlU  be  observed  that  all  these 
conversations  occurred  long  before  the  par- 
ties sold,  and  moved  away  from,  the  last  farm 
they  owned,  and  what  may  have  transpired 
between  husband  and  wife  after  that  does 
not  appear.  There  Is  absolutely  not  one  word 
of  explanation  as  to  tbe  making  of  the  mort- 
gage and  notes  payable  to  the  hnsband,  and 
the  collection  of  the  cash  payment  by  him. 
There  Is  no  presumption  that  a  contract  exist- 
ed between  them.  In  the  cases  of  Courtrlght 


(fowa. 

V.  Courtright  93  Iowa,  57.  4  N.  W.  824,  and 
Patterson  v.  HIU.  61  Iowa,  637,  16  N.  W.  5W, 
it  was  hdd  that,  when  the  wife  permits  the 
husband  to  «cp«id  her  money  for  the  siqiport 
of  the  family,  she  cannot  in  the  atnence  of 
an  express  agreement  for  its  repayment.  t»- 
cover  the  amount  in  an  action  against  him  or 
bla  estate.  It  Is  nnnecessary  to  fnrdier  eiabo- 
late  the  case.  In  fact  and  in  law.  It  is  within 
the  rule  adopted  In  the  case  ot  HanMm 
Hantey,  72  lovra,  48,  8S  N.  W.  357.  In  wtaldi 
it  was  held  that  where  the  wife  admices 
money  m  property  to  h«-  husband,  to  be  em- 
ployed by  him  in  his  bo^ess.  without  any 
contract  for  repaymott  the  law  will  not  ov- 
ate the  relation  of  debtor  and  creditor  be- 
tween them. 

2.  Counsel  for  an>ellant  contend  Out  tbe 
motkm  to  dismiss  or  for  Judgment  ongbt  to 
have  been  overruled,  becanae  it  is  in  tbe  na- 
ture of  a  demurrer  to  the  evidence,  and  it 
ought  not  to  have  beoi  sustained  nnleee  tbe 
evidence  was  insufficient  to  support  a  rerdirt 
If  the  case  had  been  tried  by  Jury.  We  tUnk 
the  rule  applicable  to  a  trial  by  Jniy  does  not 
obtain  whoe  there  la  a  trial  ot  a  law  action 
by  the  court  In  anch  a  trial  the  court  weighs 
tbe  facfii,  and  determlnea  them  by  a  prepon- 
derance of  the  evidence;  and  when  tbe  plain- 
tiff's evidence  was  all  introduced,  and  the  de- 
fendant offwed  no  e^d^ice,  tbe  question  tor 
the  court  to  determine  waa  whether,  by  a 
preponderance  of  the  evidence,  the  plaintiff 
was  entitled  to  a  Judgmmt  The  Judgment 
of  the  district  court  Is  affirmed. 


STEVENS  T.  ELLSWORTH. 
(Supreme  Court  of  Iowa.    Oct  19,  18^.) 
Reversal  ox  Appeal  — New  Trial. 
The  reversal  on  appeal  of  a  cause  io 
whldi  a  motion  for  cbaafce  of  veaae  baa  bc^o 
overruled  will  not  necessitate  a  retrial  of  the 
motion  for  change  of  venue,  if  the  ruhns  there- 
on waa  correct. 

SupplHoental  opinion.  For  former  ofriu- 
lon,  aee  63  N.  W.  688. 

PER  CURIAM.  In  a  petition  for  rehearing 
a  point  Is  urged,  that  if  the  cause  Is  to 
stand  reversed,  a  retrial  should  only  be  as 
to  the  issue  taken  on  plaintiff's  petition,  and 
not  as  to  the  counterclaim  on  the  motion 
made  to  change  the  place  of  trlaL  In  view 
of  the  grounds  upon  which  a  reversal  Is  had, 
and  the  record,  we  concur  In  this  view,  and 
the  cause  is  remanded  for  a  new  trial.  Ac- 
cordingly the  petition  for  a  rebearln^  la  over- 
ruled. 


ZAVITZ  V.  PRESTON. 
(Supreme  Court  of  Iowa.    Oct  18,  18KS.) 
Wills — Lira  Estate. 
A  devise  of  land  to  one  "dnrins  Us  nat- 
ural life,"  and  "at  his  death  the  premTsea  to  go 
to,  and  be  equally  divided  between,  Ids  bars 
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and  next  of  kin."  created  a  life  estate.  Nor 
waa  sacii  estate  enlarged  hj  a  direction  that  the 
devisee  pay  to  another,  for  life,  a  certain  sum 
per  month,  wliich  was  made  a  lien  on  the  land. 

Appeal  from  district  court,  Carroll  coonty. 
Gharlea  D.  Goldsmith,  Judge. 

Proceeding  for  the  Inteipretatlon  of  a  will 
wbicb  contained  a  derlse  of  real  estate. 
From  a  judgment  In  favor  of  the  defendant, 
the  plaintiff  appeals.  Rereraed. 

Theodore  O.  Paine,  for  appellant   F.  A. 

Charles,  for  appellee. 

ROBINSON,  J.  The  agreed  statement  up- 
on which  the  decision  of  the  district  court 
was  based  shows  the  following  facts:  John 
Miller,  a  resident  of  the  state  of  Ohio,  died 
leaving  a  will  which  was  admitted  to  pro- 
bate la  this  state,  and  which  contained  a  pro- 
visioD  as  follows:  "I  give  and  devise  to  my 
grandson,  Ernest  G.  Preston,  the  following 
described  premises,  to  wit:  The  southeast 
quarter  of  section  eight,  township  eighty-one, 
range  thirty-three  west  of  the  fifth  P.  M.,  in 
Guthrie  county,  Iowa,— 180  acres,— together 
with  the  rents  and  issues  thereof  during  his 
natural  life;  he,  however,  paying  to  his  moth- 
er, Ella  Preston,  $5.00  each  and  every  month 
during  her  natural  life,  said  payments  to  be 
and  remain  a  lien  upon  said  premises  until 
paid;  and  at  the  death  of  my  grandson,  Er- 
nest O.  Preston,  the  premises  bo  bequeathed 
to  him  to  go  to,  and  t>e  equally  divided  be- 
tween, his  lawful  heirs  and  next  of  kin."  The 
testator  was  seised  of  the  land  described,  and 
the  devisee  named  is  the  defendant  In  this 
action.  In  August,  1894,  he  sold  and  con- 
veyed this  land  to  the  plaintiff  by  a  deed 
which  covenanted  that  the  grantor  held  the 
premises  by  a  good  and  perfect  title,  that  he 
had  good  right  and  lawful  authority  to  sell 
and  convey  them,  that  they  were  free  from 
ail  Hens  and  lawful  Incumbrances,  and  that 
he  would  warrant  and  defend  the  title 
against  the  lawful  claims  of  all  persons.  The 
consideration  for  the  deed  was  the  sum  of 
$5,000. 

The  questions  we  are  required  to  determine 
are  whether  the  will  vested  in  Preston  a  title 
In  fee  simple,  or  a  life  estate  only,  and 
whether  the  covenants  of  the  deed  have 
been  broken.  The  district  court  found  and 
adjudged  that  the  title  In  fee  simple  vested 
in  Preston,  and  that  the  covenants  of  hla 
deed  had  not  been  broken.  It  is  claimed  by 
the  appellant,  and  admitted  by  the  appellee, 
that  the  decision  of  the  district  court  was 
based  upon  the  rule  In  Shelley's  Case.  A 
statement  of  that  rule  Is  as  follows:  "When  a 
person  takes  an  estate  of  freehold,  legally 
or  equitably,  under  a  deed,  will,  or  other  writ- 
ing, and  in  the  same  Instrument  there  Is  a 
limitation  by  way  of  remainder,  either  with 
or  without  the  Interposition  of  another  es- 
tate, of  an  interest  of  the  same  legal  or 
equitable  quality,  to  hla  heirs  or  heirs  of 
his  body,  as  a  class  of  persons,  to  take  In 
succession,  from  generation  to  geneiatlon. 


the  limitation  to  tbe  heirs  entitles  the  an- 
cestor to  the  whole  estate."  4  Kent  Comm. 
225;  Plerson  v.  Lane.  00  Iowa,  00,  14  N.  W. 
00.  Another  statement  of  the  rule,  quoted 
by  the  same  author  Is  as  follows:  "When  the 
ancestor,  by  any  gift  or  conveyance,  taketh 
an  estate  of  freehold,  and  in  the  same  gift 
or  conveyance  an  estate  Is  limitPd,  either 
mediately  or  immediately,  tu  his  heirs,  in  fee 
or  In  tall,  tbe  heirs'  are  words  of  limita- 
tion of  the  estate,  and  not  words  of  pur- 
chase." 4  Kent,  Comm.  214.  Whether  the 
rule  In  Shelley's  Case  Is  In  force  In  this  state, 
we  need  not  determine.  It  certainly  cannot 
be  invoked  to  defeat  the  intent  of  the  testa- 
tor. When  that  Is  ascertained  according  to 
established  rules.  It  will  prevail,  if  not  In 
violation  of  law.  Klene  v.  Gmehle,  85  Iowa, 
31G,  52  N.  W.  232,  and  cases  cited  therein. 
In  this  case  the  devise  was  to  the  defendant 
"during  bis  natural  life,"  and  at  his  death 
"the  premises  so  bequeathed  to  him  to  gn 
to,  and  be  equally  divided  ttetween,  his  law- 
ful heirs  and  next  of  kin."  It  is  clear  that 
the  testator  intended  that  the  devisee  should 
have  a  life  estate  only.  The  provision  for 
the  payment  of  a  sum  to  Mrs.  Preston  month- 
ly during  her  natural  life,  and  making  it  a 
lien  npon  the  premises  until  paid,  created, 
at  most,  a  Hen  upon  the  estate  actually  grant- 
ed to  the  devisee,  and  did  not  enlarge  It. 
Our  conclusion  with  respect  to  the  nature  of 
the  estate  granted  to  the  defendant  finds 
ample  support  In  the  case  of  Klene  v.  Gmeh- 
le, supra,  and  Slemmer  v.  Crampton.  00  Iowa. 
302.  It  follows  that  there  has  been  a  breach 
of  the  covenants  of  the  deed  in  question. 
The  parties  have  stipulated  that.  In  case  it 
shall  be  finally  held  that  the  Interest  devis- 
ed to  the  defendant  was  a  life  estate  only, 
farther  proceedings  may  be  had  to  ascertain 
the  damages  the  plaintiff  has  sustained. 
The  Judgment  of  the  district  court  Is  revers- 
ed, and  the  cause  Is  remanded  for  further 
proceedings  In  harmony  with  the  opinion.. 
Reversed. 


BREJA  V.  PRTNB. 
(Supreme  Con.-t  Of  Iowa.    Oct.  15, 1885.) 
Rbformatiok  or  Coxtract— Rights  o»  Vemdek. 

1.  Where  a  party  fails  to  show  that  any- 
thing agreed  npon  waa  omitted  from  tbe  writ- 
ing throngb  fraud,  accident  or  mistake,  he  b 
not  entitled  to  a  reformation  thereof. 

2.  On  defcnilant's  refusal  to  carry  out  a 
contract  to  convey,  plaintiff  ta  entitled  to  a  re- 
turn of  tbe  money  paid,  and  reimbursement 
for  improvements  on  the  land,  made  under  the 
contract 

Appeal  from  district  court  Benton  county; 
John  R.  Caldwell,  Judge. 

Action  In  equity  to  compel  specific  per- 
formance of  a  written  contract  for  the  sale 
and  conveyance  of  certain  real  estate  de- 
scribed, and  also  to  recover  damagcfl  for 
causes  hereafter  stated.  Defendant  denies 
that  the  written  contract  set  out  contains  all 
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tbe  agreement  between  tlie  parttes.  He  al- 
that  titber  by  tbe  mletake.  Intention, 
tranA,  or  orerslgtat  of  tbe  Bcrlrener  wbo  drew 
said  contract,  certain  conditions  agreed  upon 
weee  not  embraced  tbereln.  He  allies  that. 
In  addition  to  what  la  written  therein,  tbe 
plalutlfl  agreed  to  pay  In  casb  tbe  sum  of 
¥1,S00;  tbat  open  payment  of  said  sam  be 
sbonld  be  permitted  to  go  upon  the  premises 
for  tbe  purpose  of  doing  fall  plowing,  and 
hauling  out  mannre;  tbat  not  later  than  Jan- 
uary 1,  1893,  and  btfore  the  dellrery  and 
execution  of  bla  notes,  be  was  to  give  a 
first  mortgage  upon  tbe  land  to  secure  bis 
notes  for  payment  of  the  purchase  money. 
Defendant  alleges  that  he  performed  tbe 
ngreement,  as  entered  Into,  on  hla  part^  but 
that  the  plaintiff  foiled  to  pay  tbe  fl,SOO 
cash  payment  and  to  execute  bis  notes  and 
mortgage  aa  agreed  up«L  Defendant,  by 
way  of  cross  petition,  aaka  tbat  said  contract 
be  reformed  so  as  to  express  the  real  contract 
and  Intention  of  tbe  parties,  tbat  the  plaln- 
tUTs  appe!^  be  dismissed,  and  tbat  dtfend- 
ant  have  Judgment  fw  |S87  iqmn  causea 
hereinafter  stated.  Decree  was  entered  dla- 
mlaslng  tbe  d^ndanf  ■  croas  UU,  and  judg- 
ment rendered  In  faror  of  the  plaintiff  for 
9261,  and  oosti.  Defendant  appeela.  Af- 
drmed. 

Tom  H.  Mlllner,  for  appelant.  J.  J.  Moa- 
iiat,  for  app^ee. 

GIVEN,  C.  J.  1.  The  written  contract  set 
uut  is  as  follows: 

"Elberon,  Iowa,  September  5th.  1892.  This 
agreement  made  and  entered  Into  between 
and  by  Aaron  Pryne,  party  of  the  first  part, 
and  Andrew  BreJa,  party  of  the  second 
port;  the  first  party  agreed  to  sell,  and  the 
second  party  agrees  to  buy,  certain  lands, 
uf  250  acres,  more  or  less,  being  situated  In 
Kane  township,  Benton  county,  Iowa,  about 
two  miles  southeast  of  Elberon,  Iowa,  for  the 
consideration  of  the  sum  of  $12,175.  The 
first  party  hereby  agrees  to  give  to  tbe  sec- 
ond party  good  abstract  of  title  and  deeds  of 
the  above-mentioned  lands  before  January 
1,  1893,  and  the  second  party  sKreea  to  pay 
to  the  first  party  as  interest,  at  tbe  rate  of 
rIx  per  cent,  of  all  unpaid  purchase  money 
from  Jantiary  1,  1893,  payable  in  ten  years, 
lu  ten  equal  Installments,  one  of  each  Install- 
ment payable  on  or  about  January  1st  of  each 
successive  year.  The  first  payment  Is  to  be 
paid  on  January  1,  1894. 

"Signed  this  BOi  day  of  September,  A.  D. 
1892.  Aaron  Pryne. 

hfs 

"Andrew  X  BreJa. 
mark 

"Signed  In  presence  of  Obas.  S.  Skablr.** 
It  will  be  observed  that,  aside  fr«n  tbe 
question  of  damage,  tbe  Issuea  were  whether 
specific  perfcffmance  and  reformation  of  tbe 
contract,  or  either  of  tb«n,  should  be  de- 
creed. The  court  below  refused  to  decree 
specific  performauce.   Plaintiff  baa  not  ap- 


pealed, and  neither  party  is  now  aAlng  inr 
such  decree. 

Tbe  first  question  to  be  determbied  1b 
whether  tbe  contract  should  be  r^rmed  u 
prayed  by  tbe  defendant  Tbe  burden  ti  on 
the  defendant  to  show,  not  only  that  tbe 
terms  and  condlHcms  claimed  by  him  were 
agreed  upon,  but  tbat  tbey  were  omitted  tem 
tbe  writing  OurcHigb  fraud,  accident,  or  iniK- 
take.  The  defendant  testifies  tbat  be  Imew 
what  tbe  written  contiact  contained,  ami 
that  be  read  and  signed  It.  While  It  Is  true, 
that  tbe  writing  is  unnsoal.  In  that  U  don 
not  provide  for  any  caab  payment  or  mort 
gage,  yet  It  appears  1^  tbe  testtmray  of  ser- 
eral  witnesses  tbat  defendant  expressed  him- 
s^  as  preferring  Interest  vsfon  tbe  pnretasp 
money  to  a  cash  payment  Without  discnsi 
ing  the  evidence  at  Imgth,  we  will  say  thai 
we  think  tbe  defendant  has  tailed  to  estab- 
lisb  bis  allegatl(»i  tbat  the  agreement  was 
different  from  tbat  set  out  In  tbe  writing,  or 
tbat  anything  agreed  upon  was  omitted  from 
the  writing  through  fraud,  accldnt  or  mii- 
taln;  and  be  la  not,  tbraefore,  entitled  to  a 
decree  reforming  the  written  contract 

2.  At  tb»  time  tbe  written  emitmct  was 
entered  Into,  the  plaintiff  paid  tbe  detotdani 
f  100  on  the  purchase  price.  Thereafter,  awi 
before  the  1st  of  January  following,  tbf 
plaintiff,  with  ^  knowledge  and  consoit  of 
tbe  dtfendant,  went  uptxi  the  pranlsea,  and 
did  some  fall  plowing,  hauling  out  manurp. 
and  made  certain  repairs  on  tbe  boose,  cm- 
crib,  and  fences,  and  dug  a  wdl.  After  W» 
work  was  done^  defendant  foctede  die  i^aln- 
tlff  to  again  enter  upon  tbe  premises,  wherp- 
upon  tbe  plaintiff  runored  tberefmn  some 
com  and  household  effects  tbat  be  had  takpii 
upon  the  land.  On  the  2d  day  of  Januair- 
189S.-tfae  1st  being  Sunday,— tbe  plalnUIT 
served  w^rlttra  notice  on  tbe  detendsnt: 
"That  I  am  ready  to  execute  and  deliver  in 
yon  my  notes,  hi  accordance  with  our  agree- 
ment for  tbe  land  purchased  of  yon  on  tiie 
5th  day  of  Deconber,  1882;  and  I  Ika<eby  de- 
mand of  yon  abetiacts  of  title  and  deedR 
for  said  land.  In  accordance  wttb  said  agree- 
ment" On  the  same  day,  deCendaBt  tra- 
dered  to  plaintiff  abstracts  ot  title  and  deed* 
of  conveyance  fw  said  land  on  condition  that 
the  plaintiff  would  then  pay  a  cash  paymeoi 
of  91,600.  As  already  stated,  neither  party 
Is  now  asking  a  specific  performance.  Tbm- 
fore  we  do  not  consider  whether,  under  the 
facts,  specific  performance  mlgbt  be  decreed. 
We  have  seen  that  tbe  wrlttoi  contract  smst 
control  between  tbe  paitles,  and  tbat  tiie  de- 
fendant's tender  of  abstracts  and  deeds  upon 
the  conffitton  tbat  91,600  tash  payment  be 
made  was  not  within  the  terms  at  tbe  agree- 
ment and  tberef<we  bis  tender  was  net  a 
comi^lance  with  bte  part  ot  tbe  contract 

Tbe  defendant  all<^ies  that  plaintiff  plowH 
up  40  acres  ot  new-seeded  meadow;  that  he 
cut  down  shade  trees  In  the  doorrard,  tore 
down  or  80  rods  oi  fOnce,  carried  awar 
a  bay  carrier,  took  timbers  out  of  tiie  boR 
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house,  carried  away  part  of  a  pump,— In  all, 
to  the  damage  of  the  defendant  $500,  which 
be  aska  to  recover.  The  evidence  does  not 
sustain  these  claims  of  the  defendant  it 
does  not  appear  that  any  damage  resulted 
from  plowing  the  meadow,  nor  from  the  cut- 
.ting  of  the  single  cottonwood  tree  that  stood 
In  the  dooryard.  AJI  that  the  plaintiff  did 
upon  the  praises  was  to  its  betterment, 
mther  than  damage. 

Our  conclusion,  upon  all  the  erldeuce,  is 
ttiat  the  plaintiff  was  entitled  to  a  return  of 
his  $100,  and  to  be  compensated  for  the  work 
done  by  him  upon  the  premises  In  question, 
and  that  the  amount  allowed  by  the  court 
below,  namely,  $251,  is  a  just  and  reason- 
able amount.  The  judgment  of  the  district 
court  is  affirmed. 


SBIYBBTS  T.  NATIONAL  BEN.  ASS'N 
OF  HINNBAPOLIS. 
(Supreme  Court  of  Iowa.  Oct.  IB,  189S.) 
Lira  IK8VR11TCK—  CoHTBioT—  Reirstatbhrht— 

HlSRBPBBSBSTATIOVS. 

1.  Acts  16th  Oen.  Asiem.  c.  55,  I  8,  pro- 
vides that  when  there  is  a  misBtatement  as  to 
the  age  of  insured.  In  an  application  for  insnr- 
ance,  the  innurer  may  collect  the  difference  of 
premium,  but  no  other  defense  shall  be  permit- 
ted. jBtUt  that  in  a  suit  on  an  insurance  con- 
tract made  in  another  state,  in  the  absence  of 
f^vidence  to  the  contrary  it  will  be  presumed 
that  the  laws  of  said  state  are  the  same  as  said 
statute,  and  therefore  such  misrciiresentatioii 
will  not  avoid  the  policy. 

2.  Where  a  policy  provided  that  insured 
may*  within  15  days  after  bis  assessment  be- 
comes dne  and  unpaid,  be  reinstated  by  the 
payment  of  the  assessment  and  a  fine,  the  in- 
surer cannot  alter  the  contract  by  the  subse- 
quent adoption  of  a  by-law  providing  for  such 
i-einstatement  on  condition  that  insured  was 
then  in  good  health. 

3.  A  certificate  for  reinstatement  redtiog 
tbat  insured  is  in  good  health  Is  not  such  a  mis- 
reoresentation  as  will  avoid  the  policy,  though 
insured  at  the  time  had  a  cold,  and  died  a  few 
weeks  later  of  cancer,  the  exact  nature  of  the 
latter  disease  not  being  discovered  until  just 
before  death. 

Appeal  from  district  coui-t.  Pottawattamie 
county;  W.  I.  Smith,  Judge. 

Suit  in  equity  to  compel  defendant,  a  mu- 
tual life  insurance  company,  to  levy  an  as- 
sessment to  cover  the  amount  of  two  certain 
-c-ertiflcates  of  membership  Issued  to  plaintiff 
upon  the  life  of  Fritz  Seiverts.  The  defense 
is  an  alleged  mlsi'eprescDtatlon  by  the  as- 
sured as  to  his  a^e.  In  the  application  for  lur 
surance;  and,  second,  that  Fritz  Seivms  al- 
Icjwed  an  assessment  made  by  tbe  company 
^lay  1,  1892,  to  go  unpaid,  and  his  certificate 
to  lapse,  and  thereafter  was  guilty  of  fraud, 
and  misrepresentations  as  to  bis  health,  in  an 
application  for  reinstatement.  Trial  to  the 
•  ■ourt.  Decree  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Oeo.  F.  Getty  and  O.  D.  Wheeler,  for  ap- 
jieUant  mcUnger  Bros.,  for  appdlea 

DKEMKK,  J.  The  defendant  Is  a  life  In- 
surance association  organized  under  the  laws 


of  the  state  of  Minnesota,  with  Its  principal 
place  of  business  at  Minneapolis.  On  tbe 
9th  day  of  August,  1S8S,  Fritz  Selverts,  resid- 
ing at  Neola,  Iowa,  made  application  to  de- 
fendant for  membership  In  the  company,  and 
for  insurance  upon  bis  life  In  a  sum  not  ex- 
ceeding $5,000,  payable,  In  case  of  his  death, 
to  his  wife,  the  plaintiff  herein.  This  appli- 
cation was  received  by  defendant  company, 
at  Minneapolis,  on  August  11,  1U8S,  and  the 
same  was  approved,  and  certificates  issued 
to  Seiverte  on  August  14, 1888.  Selverts  died 
in  Montana  on  November  28,  1892,  of  cancer 
of  the  stomach.  This  suit  was  brought  to 
compel  defendant  company  to  levy  an  assess- 
ment upon  its  members  to  pay  the  amount 
called  for  by  the  certificates.  Tbe  defense, 
as  before  stated,  is:  First.  Ttiat  tbe  assured 
misrepresented  bis  age.  In  his  application  for 
insurance.  In  that  he  stated  In  the  application 
be  was  bom  in  tbe  year  1843.  Second.  That 
on  the  Ist  day  of  May  an  asswment  was 
levied  by  defendant  company  upon  each  of 
its  members  to  pay  death  losses,  and  that 
Selverts  failed  to  pay  the  same  when  due: 
that  afterwards  be  paid  the  same,  under  a 
provltion  for  reinstatement,  and  furnished 
a  health  certificate,  which  was  required  as  a 
condition  for  reinstatement,  but  tbat  the. 
health  certificate  was  false  and  untrue;  and 
that  the  policy  became  void  by  reason  of 
these  misrepresentations. 

1.  The  application  was  not  made  a  part 
of  the  policy,  as  required  by  the  laws  of  this 
state;  and  It  is  Insisted  tbat  the  misrepre- 
sentations as  to  age,  even  if  made,  cannot  be 
taken  advantage  of  by  tbe  defendant.  De- 
fendant contends  that  tbe  contract  was  made 
In  .MInuesota,  and  Is  to  be  governed  by  the 
laws  of  that  state;  that  In  Minnesota  there 
Is  no  requirement  that  the  application  be  at- 
tached to  or  made  a  part  of  the  policy;  and 
that  tbe  representation  made  by  the  assured 
was  a  warranty,  which,  if  untrue,  avoids  tbe 
policy.  The  plaintiff,  by  motion,  attacked 
that  part  of  tbe  answer  pleading  the  mlsrep- 
i-esentation  as  to  age,  on  tbe  theory  tbat  tbe 
contract  was  made  In  this  state,  and  that  tbe 
defense  here  Interposed  was  not  permissible, 
because  of  tbe  provisions  of  McGlaln's  Code. 
i  1733;  but  the  lower  court  overruled  it,  hold- 
ing tbat  tbe  contract  was  made  In  Minneso- 
ta, No  appeal  was  taken  from  this  ruling, 
and  we  must  accept  It  as  being  correct  We 
look  then  to  the  testimony  relied  upon  to 
prove  tbe  alleged  misrepresentation,  and  find 
that  It  consists  of  alleged  statements  made  by 
the  assured  after  the  Issuance  of  the  policy— 
which,  as  we  have  seen,  made  plaintiff  the 
beneUclary— as  to  the  time  of  his  birth,  and 
as  to  his  health.  Although  not  necessary  to 
a  detei-mination  of  the  case,  as  we  view  It,  It 
is  extremely  doubtful  whether  such  testimony 
Is  admissible.  See  Tessmann  v.  Supreme 
Oommandery  (Mich.)  61  N.  W.  201;  Nlbl. 
Mut  Ben.  Soc.  8  677;  Bac.  Ben.  Soc.  8  460. 
But,  however  tbls  may  be.  our  statutes  (Acts 
liith  Uen.  Assem.  c.  05,  {  3)  provide,  iu  sub- 
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stance,  tbat  when  It  shall  be  discovered  that 
an  assured  bas  misstated  his  age,  In  an  ap- 
plication for  Insurance,  the  company  Issuing 
the  policy  shall  be  permitted  to  demand  and 
collect  the  difference  of  premium,  If  any, 
which  would  be  due  and  payable  on  account 
of  the  true  age  of  the  assured,  from  year  to 
year,  according  to  the  rates  of  prnnlum  of 
the  company  upon  which  the  policy  was  Is- 
sued, w  such  company  may,  after  the  de- 
cease of  the  assured,  deduct  from  the  amount 
payable  by  such  policy  the  difference  of  pre- 
mium. If  any,  which  would  so  have  been  pay- 
able from  year  to  year,  by  reason  of  any  dif- 
ference of  age  at  the  time  of  Issuance  of  such 
policy,  and  no  other  defense  shall  be  per- 
mitted, notwithstanding  any  warranty  as  to 
age,  except  when  It  be  shown  by  the  com- 
pany Issuing  the  policy  that  the  policy  was 
procured  by  fraud  in  fact  It  will  be  pre- 
sumed. In  the  absence  of  all  evidence  to  the 
contrary,  that  the  laws  of  Minnesota  are  the 
same  as  this  statute  of  our  own  state.  Davis 
V.  RaUroad  Co.,  88  Iowa,  744,  49  N.  W.  77, 
and  cases  cited;  German  Bank  v.  American 
Fire  Ins.  Co.,  83  Iowa,  491,  00  N.  W.  63; 
Crafts  V.  Clark,  38  Iowa,  'JSH;  Sayre  v.  Wheel- 
er, S2  Iowa,  5SU;  Neese  v.  Insurance  Co.,  55 
Iowa,  604,  8  N.  W.  460;  Bean  v.  Brlggs,  4 
Iowa,  465.  From  the  evidence  we  find  that 
the  only  misrepresentation  as  to  was  <me 
year,— that  Is,  the  deceased  was  38,  instead 
of  38,  when  his  policy  of  Insnrance  was  Is- 
sued; and,  turning  to  the  by<laws,  we  find 
that  the  auessmenta  and  dues  are  the  same, 
whether  the  age  Is  38  or  sa  So  tbat  there  is 
no  penally,  under  the  laws  of  this  state,  for 
the  misrepresentation  as  to  age;  and  the 
mlsrepresoitatlon,  even  If  established,  will 
not  avoid  the  policy. 

2.  At  the  time  ttie  pc^cy  was  Issued  the 
iQr-laws  provided  for  an  assessment  utran 
eadi  ct  the  members  of  the  association  to 
meet  death  losses,  payable  within  30  days 
from  the  day  of  notice.  Tbey  also  provided 
that,  within  16  days  after  an  assessment 
becanie  due,  the  member  may  pay  the  same 
at  the  home  office,  by  paying  in  addition 
thereto  the  sum  at  25  cents.  After  the  as- 
sured became  a  member  of  the  company  this 
last  provision  of  the  by-laws  was  changed, 
and  a  by-law  was  adopted  providing  for  re- 
instatement within  15  dasn,  by  paying  the 
extra  25  cents.  If  the  assured  was  then  In 
good  health.  On  May  1,  1SS2,  the  defend- 
ant made  an  assessment  to  pa]r  six  death 
losses.  Due  notice  of  this  was  given  the 
assured,  and  he  was  notified  to  pay  the  sum 
on  or  before  June  1,  1882.  The  assured  did 
not  respond  to  this  notice,  and  the  company 
then  gave  him  another,  the  exact  terms  of 
which  are  in  dlspate,  but  which  notified  him 
that  he  must  make  payment  of  the  May  as- 
sessment by  June  20,  1892,  and,  as  the  com- 
pany claims,  required  him  to  fill  up  and  re- 
turn a  bealth  certificate.  On  the  13th  day 
of  June,  1892,  pktintiff  procured  a  draft  for 
the  amount  ot  the  assessment,  and  immedi- 


ately forwarded  It  to  the  defendant  De> 
fendant  received  the  draft  on  the  15th  day 
of  June,  and  immediately  returned  a  health 
certificate  to  the  assured,  requesting  blm  to 
fill  it  out  and  return  to  them.  Selverts  filled 
out  this  certificate  of  health,  and  retomed 
It  to  the  company.  The  exact  date  at  which 
this  certificate  was  signed  by  the  assured  li 
not  shown,  but  it  reached  the  company  abont 
June  20.  1892.  This  certificate  represmted 
that  assured  was  free  from  all  ailments  since 
the  date  of  the  original  certificates,  and  that 
he  was  then  of  sound  eonstitntlni  and  good 
health.  The  assured  was  therenpon  rrin- 
Btated  in  the  defendant  company,  koA  there- 
after assessm«itB  and  calls  wexe  made  upon 
him.  which  were  promptly  paid  up  to  the 
time  of  his  death,  ^e  defendant  omtends 
that  at  the  time  this  bealth  oertiflcate  was 
signed  the  assured  was  not  in  good  health, 
and  that  he  had  suffered  with  bodily  ail- 
ments since  the  Issuance  ot  Ona  rafginal  eer- 
ttficates,  at  the  time  he  made  the  health  cei^ 
tlflcates,  and  that  the  certificates  are  void 
for  that  reason.  Ou  the  ottw  hand,  plain- 
tiff InshitB  that  defendant  had  no  right  or  au- 
thority to  Insist  upon  a  health  certificate,  aa 
a  condition  precedent  to  reinstatement,  be- 
cause neither  the  by-laws  nor  his  cutificate 
<tf  monhen^lp  required  it  when  be  became 
a  member,  and  the  c«npany  could  not  make 
this  additional  requirement  by  amendment 
of  its  by-laws  after  the  assured  became  a 
m«nber,  and  had  acquired  veated  rights. 
Plaintiff  also  denied  any  mlsrepreaentationi 
or  false  statements  in  the  health  certificate: 
^e  certificate  issued  to  the  assured  contain- 
ed this  condltlfm,  which  was  expressly  made 
a  part  of  the  contract,  via.:  **Provided,  that 
a  member  may,  within  flftem  days  after  bis 
assessment  becomes  due,  be  ntinstated.  by 
the  payment  of  the  assessment,  with  the  ad- 
dlticm  ot  a  fine  of  twenty-five  cerita."  By 
the  tmns  of  the  contract,  the  aasared  had 
the  absolute  right  of  reinstatement  at  any 
time  within  15  days,  by  paying  tiie  asress- 
ment  With  26  cents  In  addition.  Defendant 
could  not  thereafter  aHopt  a  by-law  requiring 
a  h«tlth  cntificate  In  addition,  which  wfMild 
be  retroactive  In  Its  operation,  unless  such 
right  was  expressly  reserved  in  the  contract 
Bobbs  V.  Association,  82  Iowa,  107, 47  N.  W. 
983;  Courtney  t.  Asaoclatian  (Iowa)  63  N.  W. 
288. 

Defiandant  insists,  bov^erer,  that  it  reserv- 
ed this  right  in  the  f<^owlng  condition  print- 
ed on  the  hack  of  the  certificate:  "The  mcan- 
ber  herein  agrees  to  conform  to  all  the  ttw- 
ftd  regulations  and  by-laws  made  for  the 
government  of  this  association."  We  do  not 
think  this  constitutes  an  agreement  to  be 
bound  by  any  change  which  might  be  made 
in  his  contractual  rights  after  the  IssosDce 
of  the  certificate.  It  has  frequently  hea 
held  that  a  corp««tlon  haa  no  aatlKRlty,  is 
the  legislature  from  which  it  derives  Its  ex- 
istence has  no  competency,  by  laws  of  Rs 
own  enactment,  to  dlsturti  w  destroy  rights 
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which  It  has  created,  or  to  impair  the  oblt- 
gatioD  of  contracts,  or  change  the  responsi- 
bility to  Its  members,  or  to  draw  them  Into 
new  and  distinct  relations.  Se^  Supreme 
Commandery  y.  Alnsworth,  71  Ala.  436;  Mor- 
rison T.  Insurance  Co.,  59  Wis.  162,  IS  N.  W. 
13;  Society  v.  McVey,  92  Pa.  St.  510;  Stew- 
art T.  Association  (Miss.)  1  South.  743;  Pul- 
ford  V.  Fire  Department,  31  Mich.  458.  We 
are  of  opinion,  however,  that,  If  this  amend- 
ed by-law  was  binding  upon  the  assured,  the 
defendant  has  failed  to  show  such  misstate- 
ment In  the  health  certificate  as  avoids  the 
reinstatement.  It  Is  a  general  rule.  In  con- 
struing policies  of  life  Insnrauee,  that,  be- 
fore any  aliment  can  l>e  said  to  be  a  disease, 
it  must  be  such  as  to  indicate  a  vice  in  the 
constitution,  or  be  so  serious  as  to  have 
some  bearing  upon  the  general  health  and 
continuance  of  life,  or  such  as,  according  to 
common  understanding,  would  be  called  a 
"disease."  Cushman  v.  Insurance  Co.,  70  N. 
Y.  73,  and  authorities  cited.  It  would  be 
most  unreasonable  to  consti-ue  the  term 
"sound  health,"  as  used  In  life  Insurance,  to 
mean  that  the  assured  Is  absolutely  free 
from  all  bodily  infirmities,  or  tendencies  to 
disease.  If  this  were  its  true  meaning,  few 
persons  of  middle  age  could  truthfully  say 
they  were  In  sound  health.  See  May,  Ins.  $ 
296;  Bac.  Ben.  Soc.  S  232.  It  is  shown  in 
this  case  that,  a  short  time  before  the  time 
the  health  certificate  was  issued,  deceased  had 
a  cold,  and  complained  some  of  his  chest,  but 
contlnned  at  bis  work  until  the  latter  part 
of  June,  1892.  A  physician  was  not  called 
untU  June  26, 1892.  Not  nntU  July  10th  was 
the  physician  able  to  discover  anytbing  seri- 
ous with  his  stomach.  The  presence  of  the 
disease  which  finally  took  his  life  was  not 
detected  by  the  physlciau  until  some  time  in 
July,  and  even  then  it  had  not  progressed 
far  enough  to  give  undoubted  evidence  that 
the  trouble  was  cancer  of  the  stomach.  In- 
deed, the  exact  nature  of  the  disease  was 
not  discovered  until  just  before  his  death. 
We  think  defendant  has  failed  to  show  snch 
misstatements  In  the  health  certificate  as 
will  avoid  the  reinstatement  of  the  assured 
in  the  company,  even  If  It  be  beld  that 
tbc  amended  by-law  was  binding  upon  plaln- 
tifT  and  the  assured.  See  Bac.  Ben.  Soc.  S 
234.  From  what  we  have  snld,  it  is  ap- 
parent that  our  views  coincide  with  those 
of  the  learned  district  Judge,  and  the  decree 
Is  affirmed, 


WYLAND  et  al.  v.  GRIFFITH  et  al. 
(Supreme  Court  of  Iowa.  Oct.  17,  1885.) 
Plbat>ixg — Waiver  or  Dkpects— Attorxet  as'd 

Cl-IEUT — PaiVlLEOEn  COMMrXIC'ATIONS— ClIAT- 

TEi.  Hortoaoes — Applicatiok  of  Proceeos. 

1.  Error  involved  in  n  ruling  ou  a  motion 
to  strike  matters  from  an  answer  is  waived  by 
the  subsequent  filing  of  a  demurrer  to  such  au- 
»wer. 

v.t>4N.w.no.  14—43 


2.  Error  involved  In  the  mlins  on  a  demur- 
rer to  an  answer  is  waived  by  the  sabsequpnt 
filing  of  a  reply. 

i.  Ou  an  issue  as  to  whether  an  agreement 
was  made,  at  the  time  of  the  execntioo  of  n 
mortgage  secnriDg  several  debts,  that  its  pro- 
ceeds should  be  applied  first  to  the  payment  of 
a  specific  debt,  testimony  of  the  attorney  who 
drew  up  the  mortgage  as  to  the  'conversatioa 
between  the  parties  at  the  time  is  competenU 
the  matter  not  being  privileged. 

4.  Written  dlrectloDs  seut  by  a  mortgagor 
to  the  morlca^e  subsequent  to  the  execuuon 
of  the  mortgage,  and  relative  to  the  application 
of  the  proceeds,  and  after  application  thereof, 
were  of  no  effect. 

Appeal  from  district  court,  Shelby  county; 
N.  w.  Macy,  Judge. 

Action  at  law  upon  two  promissory  nots». 
Defense,  payment  Trial  to  a  Jury.  Verdict 
and  Judgmeot  for  dt^endants,  and  plalniltrs 
appeaL  Kerersed. 

Smith  &  CnlllBon,  for  appellants.  Byers  & 
Lockwood,  for  appellees. 


DKEMKU,  J.  August  22,  1887,  defendants 
executed  to  one  W.  H.  Bowlin,  two  promis- 
sory notes,  of  $500  each;  one  falling  due 
March  1,  1889,  and  the  other  September  1, 
1889.  Defendant  Wheeler  was  a  surety  on 
the  notes.  These  notes  were  afterwards 
transferred  to  plaintiff.  On  the  4th  of  Octo- 
ber, 1889,  Orllfith  being  Indebted  to  philntlCTs 
upon  a  note  of  $2,000,  and  upon  an  overdraft 
of  ¥504.02,  In  addition  to  the  notes  in  suit, 
executed  to  piaintifFs  a  chattel  mortgage  upon 
bis  stock  of  merchandise  to  secure  the  whuK' 
of  his  Indebtedness  to  plaintiffs.  Griffith 
continued  In  possession  of  the  goods  covered. 
by  the  mortgage,  depositing  the  money  re- 
ceived from  sales  with  plaintiffs  until  Novem- 
ber 20,  1889,  at  Which  time  plaiutlfTs  took 
possession  of  the  remaining  goods,  and  fore- 
closed their  mortgage  thereon  by  sale  on  the 
Gth  day  of  December,  1889.  Defendant  Grif- 
fith deposited  with  plaintiff,  while  he  held 
possession  of  the  goods,  the  sum  of  $723.80, 
and  the  goods  sold  at  the  foreclosure  sale  for 
¥12,500.  Plaintiffs  applied  the  money  so  re- 
ceived—First, in  payment  of  the  overdraft; 
second,  upon  the  $2,000  note;  and  the  re- 
mainder, amounting  to  $412.30,  they  credited 
upon  the  $500  note  first  maturing.  This  suit 
was  brought  to  recover  the  amount  due  on 
the  two  $500  notes.  The  defendants  admit 
the  execution  and  delivery  of  the  note,  but 
they  say  that,  when  the  chattel  mortgage  be- 
fore referred  to  was  given.  It  was  expressly 
agreed  and  understood  between  the  parties 
thereto  that  It  should  stand  as  security- 
First,  for  the  two  $500  notes;  and,  second, 
for  the  other  Indebtedness  of  defendant  Grif- 
fith,—and  that  the  money  realized  from  the 
sale  of  the  mortgaged  goods,  if  applied  an 
agreed,  would  fully  extinguish  the  two  noteia 
In  suit;  that  by  virtue  of  these  facts  the 
notes  in  suit  have  been  fully  paid.  Tlie 
plalntifiTs  first  moved  to  strike  out  all  allega- 
tions of  the  answer  with  reference  to  the 
agreement  In  regard  to  the  applit  atioii  uf  the 
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proceeds  of  the  mortgaged  property,  and  aa 
to  tbe  order  In  which  the  debts  were  to  be 
secured.  This  motion  was  overruled,  and 
they  thereupon  demurred  to  the  answer, 
which  demurrer  was  also  ovemiled.  They 
thereupon  filed  a  reply  denying  each  and 
every  allegation  of  the  answer  Inconsistent 
with  their  petition.  The  case  went  to  trial 
to  a  jury  on  the  issues  thus  joined,  and  a  ver- 
dict was  returned  for  defendants.  PlalutifFs 
appeal. 

1.  In  various  forms  the  appellants  present 
the  question  as  to  the  validity  of  the  agree- 
ment said  to  have  been  made  at  the  time  of 
the  execution  of  tbe  mortgage  with  refer- 
ence to  the  order  In  which  the  debts  secured 
by  the  mortgage  were  to  be  paid.  We  do  not 
thinic  the  question  Is  properly  presented,  for 
the  reason  that  plaintiffs  waived  error,  If 
any,  in  the  ruling  on  the  motion  to  strike,  by 
filing  a  demurrer  to  the  answer,  and  tbe  error 
in  the  ruling  on  the  demurrer  by  the  flllng 
of  a  roply.  They  did  not  stand  on  either  of 
the  pleadings,  but  evidently  concluded  to 
take  their  chances  on  the  question  of  fact 
presented.  Having  done  this,  and  suffered 
defeat,  they  are  not  in  position  to  complain 
of  tbe  law,  as  given  by  the  court.  Benjamin 
V.  Vieth,  SO  Iowa,  140,  45  N.  W.  731;  Carson, 
etc.,  Lnmt)er  Co.  v.  Knapp,  etc.,  Co.,  SO  low^, 
«17,  45  N.  W.  644;  Selppel  v.  Blalce,  80  Iowa, 
W2,  41  N.  W.  im,  and  45  N.  W.  7*ii8;  Kieu- 
iilrb  V.  Kleuklrk,  84  Iowa,  1167,  61  N.  W.  10; 
Uodge  V.  Davia,  85  Iowa,  77,  52  N.  W.  2; 
Staubrough  r.  Oa&lels.  77  Iowa.  501,  42  N. 
W.  443. 

2.  Defendants  having  each  testified  to  an 
understanding  and  agreement  at  the  time  the 
mortgage  was  made  that  the  two  $500  notes 
should  be  first  secured  and  first  iiaid  from 
the  proceeds  of  the  mortgaged  goods,  the 
plaintiffs  called  in  rebuttal  one  Cyrus  Beard, 
Ksq.,  an  attorney  at  law,  and  the  person  who 
drew  the  mortgage  and  was  present  at  the 
time  It  is  claimed  the  aforesaid  agreement 
was  made,  and  propounded  certain  questions 
to  him  with  reference  to  whether  such  an 
agreement  was  made  or  not.  The  lower 
L-ourt  sustained  an  objection  to  the  ques- 
tions, on  the  ground  that  the  information  pos- 
sessed by  tbe  attorney  was  privileged.  He 
also  sustained  objections  to  questions  pro- 
pounded to  one  of  the  plaintiffs  with  refer- 
ence to  whom  Beard  was  acting  for,  and  as  to 
who  employed  blm  in  tbta  tranaactton.  Wit- 
ness Beard  also  testified  as  to  tbe  relations 
he  sustained  towards  plaintiff  and  defend- 
ants, and  this  was  stricken  out.  We  think 
these  rulings  were  each  and  all  erroneous. 
It  was  certainly  proper  to  show  by  plalntifC 
and  by  the  attorney  himself  what  hta  rela- 
tions were  to  the  parties, — whether  he  was 
an  attorn^  for  either  of  tbem,  and.  If  so,  for 
which.  If  It  were  true  that  Beard  was  the 
attorney  for  defendanta,  It  does  not  follow 
that  the  conversation  between  defendants 
and  the  plaintiffs  In  his  presence,  at  the  time 
the  oegotiatloHB  were  being  conducted  look- 


ing to  the  execution  of  the  mortgage,  were 
privileged.  The  conversation  was  not  a  con- 
fidential  communication,  properly  Intrusted 
to  the  attorney  in  his  professional  capacity, 
to  aid  him  In  the  discbarge  of  the  duties  of 
his  otflce.  Indeed,  It  was  not  in  any  senHe 
a  confidential  communlcfltlon,  if  it  could  be 
considered  a  communication  made  to  Uiui  uu- 
der  the  statute.  Hbaffer  v.  Mink.  60  Iowa. 
754,  14  N.  W.  726;  House  v.  House,  61  Mich- 
el), 27  N.  VV.  H5S;  Goodwin  Gas  Stove  Co.'s 
Appeal  (Pa.  Sup.)  12  Atl.  736;  Cady  v.  Walk- 
er, 62  Mich.  157; »  Colt  v.  McConneli  (in<i. 
»up.)  19  N.  E.  106;  Grlffln  v.  Griffin  (IIL)  IT 
N.  E.  782.  See,  also,  authorities  cited  in  19 
Am.  &  Eng.  Enc.  I^w,  p.  ISU.  I>Ittle  is  said 
by  counsel  for  appellees  In  support  of  the 
ruling  of  the  district  court  But  it  Is  Insist- 
ed that.  If  the  rulings  were  erroneous,  it  was 
error  without  prejudice.  In  this  view  we 
cannot  concur.  The  testimony  of  the  witness 
Beard  was  taken  by  deposition,  and  we  haTe 
the  answers  he  made  to  the  questions  pro- 
pounded. His  answers,  if  believed  by  tlie 
jury,  wonld  tend  strongly  to  show  that  no 
such  agreement  or  understanding  as  claimed 
by  the  defendants  was  made  or  had  between 
the  parties.  We  are  ve^  clearly  of  the  opin- 
ion that  this  testimony  sboold  taave  been  ad- 
mitted. 

8.  Exhibit  D,  which  was  a  wrlttra  notice 
given  by  defendant  Griffith  to  plaintiffs  lon^; 
after  the  execution  of  the  mortgage,  as  to 
how  the  proceeds  should  be  applied,  ahoold 
not  have  t^en  admitted;  as  a  direction  given 
by  a  debtor  after  the  execution  of  a  mort- 
gage, as  *o  the  application  of  the  proceeds 
from  the  mortgaged  goo<^.  would  be  of  no 
avail.  The  money  so  received  had  already 
been  applied,  and  had  passed  under  the  con- 
trol of  plaintiffs  by  the  execution  of  the  mort- 
gage. The  error,  if  any  here,  was  probably 
covered  by  the  instructions;  and  we  refer  tu 
it  In  view  of  a  retrial,  so  that  our  poeitlon 
may  not  be  misunderstood. 

4.  Uther  questions  are  discussed  by  coun- 
sel, but,  aa  they  will  not  arise  upon  a  retrial, 
we  vnn  not  consider  them.  For  the  errora 
above  pointed  oot,  the  judgment  la  rereraed. 


PARK  et  aL  v.  CHAMPLIN  et  ai. 
(Snpr(>me  Court  of  Iowa.   Oct  19,  18^.) 
RsLiGiors  SociBTiBS — Trassfir  of  Proprrtt. 

1.  A  chnrch  incorporated  as  a  branch  of  ■ 
particular  denominntion  cannot  without  con- 
sent of  all  its  mnmher3,  tmnsfer  nnqterty,  ac- 
quired for  its  benefit  as  such  corporation,  to 
another  denomination  or  branch  of  the  same 
denomination  holding  different  doctrines.  Git- 
en,  C.  J.,  and  Rotbrock,  J.,  dissenting. 

2.  The  fact  that  a  church  incorporated  as 
I  a  branch  of  a  particular  denomination  baa  be- 
'  come  a  member  of  a  higher  l>ody  of  the  same 
;  branch,  with  authority  only  in  spiritual  mat- 
ters,  the  manual  of  which  provides   that  a 
chnrch  in  Kood  standing  as  a  member  shall,  o& 

I  reouost  for  dismissal  to  another  deaomination 

I     1  28  N.  W.  805. 
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or  branch  of  the  same  denomlnatloa,  recrire  a 
letter  of  recommeDdation,  will  not  fdve  it  pow- 
er to  traosfer,  without  conaent  of  all  Its  mem- 
bo  rs.  to  another  deuomination  or  another  branch 
of  the  same  denomination,  property  arqnired 
for  its  use  as  incorporated.  GItsd.  O.  J>t  >nd 
Rothrock,  J..  dissentiD?. 

Appeal  from  district  court,  Blackbawk 
county;  J.  L.  Husted,  Judge. 

Action  In  equity  to  enjoin  the  defendantB 
from  withdrawing  the  First  Free  Baptist 
Clmrcll  of  Waterloo,  Iowa,  from  the  Free 
Baptist,  and  uniting  it  with  the  Baptist,  de* 
nomination.  The  plaintiffs  filed  a  petition  In 
which  an  injunction  was  aaked.  A  tempo- 
rary injunctlim  was  granted,  and  thereafter 
an  answer  was  filed,  and  also  a  motion,  aup- 
poTiM  by  affldavits,  to  dissolve  the  injunc- 
tion. AfiJdavlts  In  resistance  were  filed,  and 
the  cause  was  submitted  on  the  motion, 
which  was  sustained.  From  that  order  the 
plaintiffs  appeal.  Rerersed. 

F.  O.  Piatt,  for  appellants.  Alf ord  &  Gates, 
for  appellees. 

ROBINSON,  J.  Tbe  petition  aUeges  and 
tlie  answer  admtUi  the  following  facts:  On 
tbe  27tli  day  ot  April,  1868,  the  ■'Waterloo 
Free  Will  Baptist  Sodety**  was  duly  tncor^ 
ponted  nnder  tbe  laws  of  this  state  as  a  re* 
iigions  association.  The  object  of  the  asso- 
ciation, as  declared  in  the  certlfleate  of  In- 
coivonUlon,  vas  "the  building  and  erection 
of  a  church  or  house  of  worship,  and  the  dlf- 
fnaton  ot  the  gospel."  In  December,  1802. 
the  certificate  was  so  am«>ded  by  a  nnanl- 
mous  TOt*  of  the  sod^  as  to  change  its 
name  to  the  •^irst  Free  Baptist  Church  of 
Waterioo,"  and  provide  tor  five  Inatead  of 
three  trustees.  On  the  4th  of  January,  1894, 
at  a  meeting  held  by  membos  ot  the  church, 
a  resolution  was  ad<^ed,  a  copy  of  which 
is  as  follows:  "We,  the  members  of  the  First 
Free  Will  Baptist  Ohurch  of  Waterloo,  Iowa, 
resolTO  that  tbe  name  of  the  said  church  be 
changed  from  the  one  by  which  it  has  for^ 
merly  been  known  to  the  'Free  Baptist 
Ctanrch  of  Waterloo,  Iowa,*  by  which  name 
it  shall  hereafter  be  known,  and  tiiat  article 
Urst  of  Its  certificate  of  Incorporation  be 
amended  accordingly."  Tbe  arUde  referred 
to  was  the  one  which  gave  the  church  its 
name.  The  petition  also  contains  averments, 
some  of  which  are  not  admitted  by  tbe  an- 
swer, to  the  foliowliv  effect:  The  amend- 
ment adopted  in  December,  1892,  did  not 
<-lianse  the  articles  ot  faith  or  ttdlef  of  the 
church.  The  church  Is  under  the  patronage 
of  the  General  Free  Baptist  Conference,  and 
it  Is  partlcnlarly  under  the  patronage  and  Is 
a  member  ot  tbe  Cedar  Valley  Quarterly 
Meeting,  a  regularly  constituted  body,  com- 
prised of  nine  churches.  The  vote  on  the 
adoption  of  the  resolution  of  January  4,  18f>4, 
was  twenty-are  for,  and  five  against,  it  At 
the  same  meeting  the  following  was  adopted: 
"Resolved,  Umt  we,  the  members  of  the  Sec- 
ond Baptist  Church,  of  Waterloo,  Iowa,  ap- 


point the  trustees  of  said  church  a  committee 
to  Inform  the  Baptist  denomination  that  we, 
as  a  church,  desire  membership  In  their  de- 
nomination, measntes  having  been  adopted 
by  us  which  we  trust  will  bring  aliout  such, 
a  onion."  This  was  voted  against  by  the 
same  persms  who  imposed  the  other  resolu- 
tion. 'She  religious  belief  and  the  articles  ot 
faith  of  the  Baptist  Church  or  denomlnatltui 
are  radically  dlff erwt  from  tiiose  of  the  Free 
Baptist  Church,  and  each  has  a  separate  and 
distinct  wganlsatlon,  and  Is  governed  by  ItH 
own  <^lcers,  laws,  and  rules.  The  petltltm 
further  alleges  that;  by  the  adoption  of  the 
two  resolutions  set  out.  the  pwsons  voting 
therefor  declared  their  secession  from  the 
First  Free  Baptist  Church  of  Waterloo,  and 
from  the  General  Free  Baptist  Conference, 
and  from  the  Cedar  VftUey  Quarterly  Meet- 
ing, and  thereby  abandoned  the  religions  be- 
lief and  creed  of  the  First  Free  Baptist 
Church  of  Waterloo,  and  then  and  there 
wlthdrei^.  from  that  church;  that  the  prop- 
erty of  the  church  was  acquired  for  the  pur- 
pose ot  advandng  Ohristtanlty  according  to 
the  rdlglons  belief,  prindiiles,  and  creed  of 
the  Free  Baptist  Church,  to  which  the  plalnr 
tub  still  adhere;  that  the  property  has  been 
dedicated  to  the  uses  and  purposes  conslst- 
oat  with  the  relUrfous  bdlet  and  creed  of  that 
body;  that  the  defoidantB  are  attemiitlng  to 
alienate  the  property  of  the  Free  Baptist 
Church  of  WaterhK^  and  to  prevent  tbe 
plaintiffs  and  others  from  enjoying  those 
rights  which  have  been  assured  them  by  th<> 
acquisition  and  dedication  of  that  property  to 
the  purposes  and  uses  of  that  church;  that 
neither  the  General  Free  Baptist  GoDference 
nor  tbe  Cedar  Talley  Quarterly  Meeting  has, 
by  vote  or  otherwise,  expressed  their  consent 
to  the  proposed  change  In  the  certificate  of 
IncorporatlMi  of  the  First  Free  Bajttlst 
Chnrch  of  Waterloo^  and  has  not  been  ap- 
plied to  for  such  consult;  tiiat,  If  the  Instruc- 
tions contained  in  the  resolutions  are  carried 
out,  a  cloud  will  be  cast  upon  the  title  of 
that  church  as  to  Its  real  pnqterty  in  Water- 
loo, which  bi  partlcninriy  described,  and  that 
the  plaintiff  and  other  members  of  the 
chnrch  who  adhere  to  Its  rdlgloua  belief  will 
be  threatened  with  the  loss  ot  the  rights  and 
privileges  to  which  they  are  wtitlcd  as  mem- 
bers of  the  dinnh.  It  they  are  not  actually 
deprived  of  them;  that,  If  the  proposed 
amendment  Is  adopted,  the  rights  of  the  said 
persms  wlU  be  unlawfully  Infringed  and  In- 
vaded, and  the  standing  of  the  church  as  a 
Free  Baptist  organization  and  Its  Infiuence  In 
the  community  for  the  promoUcm  ot  tbe  doc- 
trines of  the  Free  Baptist  Church  will  be  Ir- 
reparably injured;  and  that  the  defendant 
trustees  threaten  to  carry  the  resolutions  Into 
effect,  and  will  do  so  unlMS  restrained.  The 
pIoIntifTB  are  two  of  the  members  of  the 
First  Free  Baptist  Church  of  Waterloo,  and, 
as  such,  are  in  good  standing.  That  church 
and  its  trustees  are  made  parties  defendant. 
The  defendants  ccontend  that  tlie  First 
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Free  Baptist  Churcli  of  Waterloo  Is  an  Inde- 
pendent body,  not  subject  to  tlie  control  of 
any  superior  body;  that  It  Is  at  Uberty  to 
form  Its  own  creed,  and  does  now  and  has 
always  regulated  Its  own  affairs,  without 
any  right  of  Interference  or  control  on  the 
part  of  any  superior  or  other  body;  that  there 
Is  now  no  radical  difference  between  the  be- 
lief and  articles  of  faith  of  that  church  and 
the  Baptist  Church;  "that  several  years  ago 
there  was  a  very  substantial  difference  In 
the  articles  of  faith  and  reltglous  beliefs  of 
the  two  churches,  but  tiiat  for  many  years 
the  two  dmomlnatltHis  have  been  gradually 
drawing  nearer  to  each  other  In  creed,  belief, 
and  articles  of  ftdth,  the  regular  Baptist  de- 
nomination having  dropped  from  its  creed, 
belief,  and  articles  of  faith  the  portions  there- 
of, or  the  most  of  the  portions  thereof,  which 
were  repugnant  to  the  early  founders  of  the 
denomination  of  Free  Wni  Baptists  or  Free 
Baptists,  with  wblcta  doiomination  the  de- 
fendant church  was  heretofore  affiliated,  and 
at  the  same  time  the  latter  denomination  has 
dropped  from  Its  creed,  b^ef,  and  articles 
of  faith,  or  modified,  some  of  the  ten^  there- 
of which  were  originally  repugnant  to  or 
materially  different  from  the  religious  faith 
and  belief  of  tlie  regular  Baptist  denomina- 
tion; that  the  tenets  of  belief  of  said  de- 
nominations have  changed,  and  can  but 
change;  that  any  attempt  to  anchor  the  be- 
liefs of  denominations  immovably  in  the 
stream  of  time  Is  beyond  human  power,  op- 
posed to  progress  and  advancement,  and  an 
effort  to  halt  on  the  great  onward  march  of 
thought"  The  defendants  further  allege 
that  the  defendant  church  Is  weak  in  num- 
bers; that  few  of  them  are  possessed  of 
large  means;  that  in  consequence  It  Is  Im- 
possible for  the  church  to  employ  a  tegular 
or  permanent  pastor;  that  it  has  beoi  with- 
out a  pastor  a  portion  of  the  time  for  several 
years;  that  In  consequence  many  of  its  mem- 
bers hare  gone  away,  and  now  affiliate  with 
other  churches,  and  that,  if  the  resolutions 
ai-e  not  carried  into  effect,  otber  members 
will  also  attach  themselves  to  other  churches; 
that  if  the  resolutions  are  carried  out,  and 
the  Baptist  denomination  rec^ves  the  church, 
its  membei-shtp  and  revalue  wlU  be  greatly 
increased,  it  will  be  enabled  to  employ  a  pas- 
tor permanently,  and  members  will  be  pre- 
vented thereby  from  going  to  and  affiliating 
with  other  churches;  that  it  will  not  be 
necessary  for  any  members  to  subscribe  to 
the  articles  of  faith  of  the  Baptist  denomina- 
tion, because  the  articles  of  faith  of  the 
two  churches  are  substantially  the  same; 
that,  if  then  unable  to  employ  a  pastor,  as- 
sfstance  will  be  received  from  the  Baptist  de- 
nomination, which  is  the  larger  and  stronger 
of  the  two;  that  the  only  effect  of  carrylnfr 
out  the  resolutions  will  be  to  chanpe  the 
name  of  the  church,  and  place  It  In  the  Bap- 
tist denomination;  that  the  pi-opci-ty  of  the 
church  descrllied  In  tlip  petition  was  convey- 
ed to  it  withrmt  iiitiiltlU-atiou  or  liniiiatlou, 


and  without  dedication  to  any  particular  use 
or  purpose;  tliat  It  is  held  subject  to  the 
will  of  a  majority  of  the  church  members, 
and  that  the  cause  of  Christianity  will  be 
advanced  by  the  making  of  the  proposed 
change;  that,  if  It  Is  made,  the  church.  If 
recelred  into  the  Baptist  denomination,  will 
continue  to  be  a  separate  and  Independent 
body,  with  a  perfect  right  to  formulate  and 
change  Its  own  creed  or  rellglouB  bdief. 
The  defendants  further  aver  that  the  |>roper- 
ty  of  the  defendant  church  Is  held  without 
dedication  to  any  special  use;  tliat  no  trust 
Is  expressed  In  Its  deed  or  results  from  Its 
ownership;  and  that  this  court  has  no  Juris- 
diction In  equity  of  the  case,  the  relief.  If 
any,  to  which  the  plalntUta  are  entitled,  be- 
ing within  the  defendant  church. 

In  addition  to  the  facts  admitted  trr  the 
pleadings,  the  evidence  shows  the  f (lowing: 
The  terms  ''Free  Baptists'*  and  "Free  Will 
Baptists"  are  Identical  in  meaning,  and  are 
used  to  derignate  persons  of  the  same  reli- 
gions belief  who  are  members  of  the  same 
denomination;  and  the  change  In  name 
adopted  by  the  defendant  church  In  Decem- 
ber, 1802,  had  no  effect  opcm  Its  creed  or 
declaration  of  principles,  nor  upon  its  rela- 
tloQ  to  other  chtirches.  The  title  to  tlie 
chundi  edifice  and  the  lot  upon  wblcb  It 
stands  Is  vested  In  the  defmdant  corporation, 
the  First  Free  Baptist  cararcb  of  Wateiioo; 
and  unless  the  defendants  are  prevented  from 
carrying  the  resolutions  of  January,  IS&i,  In- 
to effect,  that  organization  will  be  withdrawn 
from  the  Free  Baptist  denomination,  and.  If 
received  by  the  Baptist  d«iomlnatlcni,  will 
become  a  part  of  It. 

The  change  proposed,  If  accomplished,  will 
transfer,  not  only  the  organisation,  but  tbe 
property  of  tbe  defendant  church,  to  tbe 
Baptist  denomination,  and  that  will  have  tbe 
benefit  of  both  the  organization  and  Its  prop- 
erty, including  that  In  controversy.  We'  do 
not  understand  that*  any  party  to  the  action 
questions  the  fact  that  the  property  would 
go  with  the  corporation;  but  it  Is  claimed 
by  the  appellees  that  the  defendant  church 
Is  a  civil  corporation,  In  which  a  majority 
rule,  and  that  each  church.  In  both  tbe  Free 
Baptist  and  Baptist  denominations,  has  tbe 
right  to  fix  and  adopt  its  articles  of  faltli 
and  covenant;  that  the  only  effect  of  tbe 
proposed  change  would  be  to  place  the  de- 
fendant church  In  the  Baptist  denomination: 
and  that  It  would  there  continue  to  be  Inde- 
pendent, without  any  change  in  Its  articles 
of  faith  or  covenant 

The  appellants  claim  (1)  that  the  church  edi- 
fice, and  the  lot  on  which  It  Is  situated,  have 
been  dedicated  to  tbe  use  of  the  Free  Baptist 
denomination,  for  the  advancement  of  Chris- 
tianity according  to  the  religious  briefs  of 
that  denomination,  and  that,  therefore,  they 
cannot  be  .transferred  to  any  other  denomina- 
tion; (2)  that  the  attempt  to  carry  out  the 
resolution  in  question  is  an  effort  to  alienate 
the  church  property,  and  place  It  beyond  the 
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control  of  those  who  are  adherlDg  to  the 
floctrlne  professed  by  the  congregation  and 
the  form  of  worship  In  practice  at  the  time 
of  the  dedication  of  the  property  and  the 
creatlcm  of  the  trust;  (3)  that  the  appe11e« 
have  not  pursued  the  statutory  provisions  In 
regard  to  the  changing  of  ai'tlcles  of  incor- 
poration of  religions  societies;  (4)  that  a 
court  of  equity  has  jurisdiction  to  determine 
the  questions  affecting  the  property  Interests 
of  the  defendant  church. 

The  questions  we  are  required  to  determine 
are  only  those  which  relate  to  the  property 
rights  of  the  parties  to  this  action.  "Civil 
courts  will  not  revise  the  decisions  of  church- 
es or  religious  associations  upon  ecclesl- 
Astlfal  matters,  but  they  will  Interfere  with 
such  associations  when  rights  of  property 
or  civil  rights  are  Involved."  Bird  v.  St. 
Mark's  Church,  62  Iowa,  573,  17  N.  W.  747; 
20  Am.  &  Eng.  Enc.  Law,  79t>.  And,  when 
controversies  of  which  the  olvll  courts  have 
Jurisdiction  arise  In  such  bodies,  the  courts 
will  Inquire  as  to  the  puipose  for  which 
they  were  Instituted  and  the  rule  by  wlilch 
they  are  governed,  and,  so  far  as  practicable, 
they  will  be  given  affect.  Rottman  v.  Bart- 
ling  (Neb.)  35  N.  W.  143;  Attorney  General 
V.  Pearson.  S  Mer.  409;  Harrison  t.  Hoyle, 
24  Ohio  St.  254. 

It  was  said  m  Mt.  Zlon  Church  v.  Wblt- 
more,  83  Iowa.  147,  49  N,  W,.  81,  that,  "upon 
authority  so  general  as  to  be  beyoud  question, 
It  Is  held  that  property  given  or  set  apart  to 
a  church  or  religions  association  for  Its  use  in 
the  enJoymCTit  and  promulgation  of  Its  adopt- 
ed faith  and  teachings  Is  by  s^d  church  or 
association  held  In  trust  for  that  purpose, 
and  any  members  of  the  charch  or  associa- 
tion less  than  the  whole  may  not  divert  It 
therefrom."  This  leads  us  to  inquire  whether 
the  property  In  question  Is  held  In  trust.  On 
the  day  on  which  the  articles  of  incorpora- 
tion of  the  defendant  church  were  adopted 
and  Its  organization  perfected,  the  lot  on 
which  the  church  edifice  was  afterwards 
erected  was  conveyed  to  the  society  by  war- 
ranty deed,  which  recited  the  payment  of  a 
consideration,  but  did  not  contain  ajiy  dec- 
laration of  trust.  Whether  the  propei-ty  In 
controversy  is  to  be  regarded  as  held  In 
trust  does  not  wholly  depend  upon  the  terms 
of  that  Instrument.  In  determining  Its  char- 
acter, we  may  properly  examine  the  articles 
of  Incorporation!  of  the  defendant  church,  Its 
declaration  of  faith  and  practice  when  the 
funds  for  the  purchase  of  the  lot  and  for  tbe 
erection  of  the  building  thereon  were  obtain- 
ed, and  the  purpose  which  the  funds  were 
provided  to  old.  The  church  record  boob 
ahows  that  persons  who  desired  to  be  or- 
ganized Into  a  Free  Will  Baptist  Church  met 
In  Waterloo  in  January,  1807;  a  council  pre- 
viously authorized  by  the  Waterloo  Qnartwly 
Meeting,  having  been  chosen,  was  organized; 
church  letters  were  read;  the  church  covenant 
was  read  and  adopted;  and  a  resolution  to 
organize  a  church  to  be  known  as  the  "Free 


Will  Baptist  Church"  was  adopted;  and  the 
church  appears  to  have  been  organized.  The 
church  covenant  bound  the  members  to  labor 
together  for  the  building  up  of  the  church 
and  the  denomination,  to  contribute  for  the 
support  of  the  ministry  and  for  other  church 
expenses,  to  be  benevolent  to  the  needy,  es- 
pecially to  the  poor  of  their  own  church,  and 
to  sustain  the  benevolent  enterprises  of  their 
own  denomination  and  church,  as  mission, 
education.  Sabbath  schools,  and  moral  re- 
form. At  a  later  day.  application  was  made 
to  the  Waterloo  Quarterly  Meeting  for  admis- 
sion to  that  body,  and  afterwards  to  the  Ce- 
dar Valley  Quarteriy  Meeting,  to  which  It  ap- 
pears to  have  been  admitted.  In  April,  l8tJ8. 
steps  were  taken  to  erect  a  church  building, 
money  was  subscribed  for  that  purpose,  and 
the  building  was  constructed.  All  that  was 
done  In  the  organization  of  tbe  church  and  In 
procuring  the  property  in  question  was  in  tbe 
name  of  the  Free  Will  Baptist  Society,  and 
at  all  times  until  January,  1894,  it  appears  to 
have  acted  with  and  as  a  part  of  the  Free 
Baptist  denomination. 

We  have  no  doubt  that  the  property  was 
obtained  for  the  use  and  ben^t  of  that  de- 
nomination. It  is  said,  however,  that  theie 
is  no  practical  difference  between  that  ami 
the  Baptist  den<Hnlnatlon.  They  are  siniUar 
in  many  respects,  especially  In  mattes  of  or- 
ganlzntioti  and  government,  and  both  recog- 
nized the  Bible  as  the  only  infallible  rule  of 
faith  and  practice.  But  there  are  Important 
dlfTerences  of  belief  which  have  thus  far 
prevented  a  union  of  tbe  two  denominations, 
and  recent  agitations  for  a  union  have  shown 
that  they  will  continue  separate  for  an  In- 
deflntte  period  of  time.  The  evidence  before 
us  shows  that  the  faith  of  the  Baptist  de- 
nomination Is  Calvinlstlc,  and  it  Is  briefiy 
stated  as  follows:  "The  belief  In  original  sin 
or  total  depravity;  predestination;  particular 
redemption;  effectual  calling  and  perseverauct' 
of  the  saints."  The  Free  Baptist  faith  Is 
based  upon  the  doctrines  of  Arminlus,  and  is 
stated  to  be:  "(1)  Conditional  election  and 
reprobation.  In  opposition  to  at>so1ute  pre- 
destination. (2)  Universal  redemption,  or 
that  the  atonement  was  made  by  Clirist  f<ir 
all  mankind,  though  none  but  believers  can 
be  partakers  of  the  benent.  (3)  Ttiat  man. 
In  order  to*  exercise  true  ftilth,  must  be  re- 
generated  and  renewed  by  the  operation  of 
the  Holy  Spirit,  which  Is  the  gift  of  God.  (4) 
That  the  grace  wlilch  confers  this  Is  not  Ir- 
resistible. (5)  That  men  may  relapse  frcnn 
a  state  of  grace,  and  die  in  their  sins."  Dif- 
ferences not  disclosed  by  these  statements  of 
faith  also  exist.  It  Is  not  any  part  of  our 
duty  to  decide  whether  the  difference  be- 
tween the  respective  articles  of  f&Ith,  cove- 
nants, and  practice  of  the  two  denominations 
la  substantial.  It  may  be  true  that  changes 
In  such  matters  are  constantly  going  on,  and 
that  It  is  beyond  human  power  to  prevent 
them;  that  in  tbose  tbings  which  make  for 
worldly  prosperity,  as  popularity,  wealth,  and 
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numbers,  the  defendant  cbnrch  voold  be 
greatly  benefited  by  Its  onton  wttb  tbe  BaiH 
tlBt  denomination  aa  inoposed;  but  conalder- 
stlMis  of  tbat  kind  hare  notblng  to  do  with 
the  legal  rigbta  of  tbe  parties  to  this  action, 
and  cannot  be  given  w^ht  In  determining 
the  questions  of  -which  we  hare  jurisdiction, 
tt  Is  enough  for  the  purposes  ot  this  caM 
that  the  two  douMnlnatUms  are  now  Borate 
and  distinct;  that  the  property  In  ccHitrover- 
sy  was  acquired  by  the  defendant  church  for 
the  special  benefit  of  one  of  them;  and  that 
the  plnlntlffa,  being  members  of  that  church 
and  of  that  denomination,  object  to  tbe  pro- 
puaed  change  and  insist  that  It  shall  not  be 
made. 

According  to  the  usages  of  the  Free  Bap- 
tist denomination,  It  Is  the  duty  of  each  of  its 
churches  to  unite  with  some  Quarterly  Meet- 
ing. That  is  composed  of  two  or  more 
ctaurcfaes  of  the  denomination,  and  has  a  con- 
stitution for  its  government  The  functions 
of  the  Quarteriy  Meeting  appear  to  be  chiefly 
advisory.  It  cannot  deprive  a  chn»h  of  its 
independent  form  of  government,  nor  It; 
right  to  discipline  Its  own  members,  nor  la- 
bor with  individual  members  of  tbe  churebes 
as  such,  but  it  has  the  right  to  labor  with 
the  church  as  a  body,  in  case  <^  unscrlpturai 
or  disorderly  wallc,  and  may  determine 
whether  a  church  is  worthy  ctf  ita  fellowship. 
Some  Importance  Is  attached  to  a  provision 
in  the  "Manual  of  Church  Government"  in  re- 
gard to  the  buslueaa  of  the  Quarterly  Meet- 
ing, which  reads  ss  follows:  '*When  a  church 
In  good  standing  requests  a  dlsmlBsIon  to 
unite  with  another  Quarterly  Meeting,  or 
with  another  Evangelical  denomlnotion,  a  let- 
ter of  dismission  and  recommendation  Is  giv- 
en." It  is  urged  that  this  recognizes  the  right 
of  a  church  to  unite  with  another  Evangelical 
denomination,  but  It  does  not  purport  to 
authorize  the  majority  of  any  church  to 
transfer  the  pn^rty  of  tbe  church,  and  ap- 
pears to  refer  to  the  church  as  au  eccleel- 
astlcal.  rather  than  as  a  purely  legal,  body. 
We  find  nothing  in  the  record  before  us  to 
show  that  the  Quarterly  Meeting  has  any 
authority  In  matters  of  pmperty,  and  noth- 
ing to  show  that  the  defendant  church  was 
so  organized  that  a  majority  of  its  members 
may  dispose  of  Its  property  for  the  benefit 
of  another  denomination,  either  sdlrectly  or 
Indirectly,  in  tbe  manner  attempted  In  this 
cas&  The  property  was  ocquired,  as  stated, 
for  tbe  use  and  benefit  of  the  Free  Baptist 
denomination,  without  any  condition,  ex- 
pressed or  implied,  that  It  might  be  trans- 
ferred against  the  objections  of  members  of 
tbe  churcli,  however  few  in  number. 

We  are  aware  that  our  conclusion  Is  not 
in  harmony  with  tbe  decisions  in  some  of  the 
states,  especially  those  of  New  York;  but 
it  is  according  to  tbe  doctrine  heretofore  an- 
nounced by  this  court,  and  appears  to  ua  to 
be  supported  by  tbe  weight  of  authority,  and 
to  be  founded  on  principles  of  equity.  It 
must  be  understood  that  what  we  hare  said 


has  speclsl  reference  to  tbe  rights  of  the  de- 
fendants to  transfer  the  in<H>arty  in  contro- 
versy to  the  Baptist  denomination.  Since  tbe 
resolutions  in  question  cannot  be  carried  out 
without  affecting  preJudldaUy  the  interests 
of  the  plabitlffs  In  that  property,  the  defend- 
ants are  enjcdned  from  carrying  them  Into 
effect  Nothing  we  have  said  is  to  be  con- 
strued to  affect  any  right  the  defendant 
church  has  to  withdraw  as  a  cbnrcb  from  tbe 
Free  Baptist  and  to  unite  with  tbe  Baptist 
denomination;  but  tbe  withdrawal,  if  carried 
out,  must  be  so  effected  as  not  to  change  or 
doud  the  title  to  the  property  In  controversy. 
The  decree  of  the  district  court  Is  revaaed. 

GIVBN,  a  3.  (dissenting).  I  do  not  camsar 
In  the  fm-^lng  opinion.  It  seons  dear  to 
me  that  under  the  "Manual  of  Church  Gov- 
ernment," quoted  in  the  oplnlcn,  tbis  cbuiclt. 
as  a  body,  hss  the  right  to  unite  wltb  any 
other  Evangelical  denomination,  and  to  take 
its  property  with  It  It  is  in  this  provision 
that  this  case  diffws  from  those  cited.  I  do 
not  questlm  tbe  doctrine  that,  when  a  chnrvb 
property  Is  held  exclusively  for  the  promul- 
gation of  the  faith  and  teachings  of  a  particu- 
lar denomination,  it  cannot  be  diverted  to  any 
other  use  by  any  number  of  the  member^ 
less  than  tbe  whole.  To  permit  such  a  di- 
version would  be  a  bi-each  of  the  trust  under 
which  the  property  is  held.  Such  Is  net  tbis 
cose.  The  t^lnion  recognizes  the  right  of 
this  body  to  unite  with  the  Baptist  denom- 
ination, or,  at  least,  declines  to  say  tbat  it 
may  not  Thst  Is  Jnst  wliat  It  was  proceed- 
ing to  do,  and  In  the  way  provided,  when  tbis 
suit  was  commenced,  and  that  is  what  tbe 
district  court  held  it  might  do.  The  opinion 
does  not  prevent  this  church  from  consum- 
mating the  union,  but  holds  that  It  must  be 
In  such  way  as  not  to  change  or  doud  tbe 
title  to  its  property.  If  this  property  was 
held  exclusively  for  the  promulgation  of  tbe 
faith  and  teaching  of  tlie  Free  Baptist  denom- 
ination, this  would  be  correct,  but  it  was  not 
acquired  nor  Is  it  held  for  that  exclusive  pur- 
pose. It  was  acquired  by  this  body,  and  Is 
owned  and  held  by  it  fc^  the  promulgation  of 
the  faith  and  teachings  of  whatever  Evan- 
gelical denomination  It  may  see  fit  to  unite 
with.  It  la  therefore  no  breach  of  the  trust 
under  which  this  property  was  acquired  and 
Is  being  held  to  allow  the  owner  to  use  It  In 
promulgating  the  faith  and  teachings  of  any 
Evangelical  denomination  with  which  It  may 
see  fit  to  unite.  To  say  otherwise  Is  to  deny 
to  the  defendant  church  the  right  to  hold 
and  use  its  own  for  the  purpose  for  which 
It  was  acquired  and  Is  held.  Whether  aucb 
a  uuion  may  be  effected  by  a  bare  majority 
need  not  be  considered,  as  tbe  record  shows 
that,  of  a  membership  of  about  00,  M  are  In 
favor  of  the  l>ody  uniting  with  the  Baptist 
denomination.  I  think  the  decree  of  the  dis- 
trict court  should  be  affirmed. 

BOTHROCK,  3^  concurs  in  tUs  diasent 
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TYLER  T.  BUDD  et  al. 
(Sapreme  Court  of  Iowa.   Oct.  18,  1885.) 

VRADDlTLBirr  COsrSTAlTCES  —  DBED  BT  HcSBAltD 
TO  Wlrs— COXSIDSIUTION— 8iXB  OS  EXBCCTIOV 
—REnBHPTtOX— fix  MOTION  lOAINST  MOKTOIABD 

Chattbls — Dbpout  or  Aiioumt  of  Mobtoaob 

— Effect.  i 

1.  A  wife  iDTeated  her  money  in  a  partner-  | 
ship  in  which  the  waa  not  a  memtter,  and  her 
husband  inbaequentlT  withdrew  a  Bum  of  mon- 
ey from  BDch  firm.  Jiriif  that,  in  absence  of  evi- 
tlence  that  the  husband  promised  to  repay  the 
money  to  the  wife,  the  relation  of  debtor  and 
creditor  arose  between  the  hosbnnd  and  the 
firm,  and  not  between  the  husband  and  wife, 
so  that  a  deed  by  the  husband  to  the  wife  in 
eonnideration  of  such  debt  was  void  as  to  the 
husband's  creditors. 

2.  Where  a  huilding  was  erected  by  a  hos- 
hand  on  land  previously  conveyed  by  him  by 
Tolantaiy  deed  to  the  wife,  and  the  cost  of 
erection  was  partly  paid  by  a  deed  of  lots  be- 
lonjring  to  the  wife,  no  contract  in  regard  to 
such  application  of  the  wife's  property  b(>Ing 
made  between  husband  and  wife,  the  snbse- 
quent  purchase  by  the  husband  in  the  wife's 
name  at  a  sale  of  the  whole  property,  to  aatis- 
tj  a  mechanic's  lien  for  the  balance  of  the  cost 
of  the  building,  operates  merely  as  a  redemption 
by  him  from  the  sale,  and  vests  no  title  in  the 
wife. 

8.  Where  execution  Is  levied  on  mortgaged 
chattels,  the  deposit  by  the  execution  creditor 
of  the  amount  of  the  mortgage  debt  for  the 
benefit  of  the  mortgagee,  as  required  by  Acts 
2lBt  Gen.  Assem.  c.  117.  is  properly  deducted 
from  the  amount  realized  at  the  sale;  and  the 
fact  that  the  amount  of  the  deposit  was  advan- 
ced to  BQch  execution  creditor  by  his  attorney, 
who  borrowed  It  for  that  porpose,  is  immateriu. 

Appeal  trom  district  court  HairlsoD  coun- 
ty; A.  Van  Wagenen,  Jiidg«. 

Bolt  In  eqnity  to  reatnbi  an  execution  sale 
of  certain  real  estate  levied  upon  as  the  proiv 
•rty  of  one  B.  Q.  Tyler,  to  remove  a  cloud  i 
upon  plaintiff's  title  created  by  a  certain 
judgment  In  favor  tt  Budd  against  said  Ty- 
ler, and  for  other  relief.  Prom  a  decree  dis- 
missing  plaintiffs  petition  in  part,  she  ap- 
peals. Affirmed. 

J.  S.  Dewell,  for  appellant   J.  W.  Barn- 
hart  and  H.  H.  Roadlfier,  for  appellees. 

DEEMER,  J.  On  tbe  18tb  day  of  Septem- 
ber, 18^  defendant  J.  H  Budd  obtained  a 
jndgmrat  In  the  district  court  of  Harrison 
county.  Iowa,  against  E.  G.  Tylar  and  P. 
Caldwell  fin-  tlw  Bum  of  $508  and  costs.  Ex- 
ecution Issued  on  tbta  Ju^ment  which  on 
tbe  Stb  day  of  April,  1892,  was  levied  upon 
tbe  real  estate  in  controrersy,  the  title  to 
whlcb  was  apparently  in  the  name  of  plaln- 
tur  M  El.  G.  TylOT,  tmstee.  This  suit  is  to 
eujolu  a  sale  under  this  execution;  the  plain- 
tiff claiming  to  bft  the  beneficial  owner  of 
the  land,  the  legal  title  being  in  her  name 
or  In  tbe  name  of  her  husband  aa  tmatee  for 
ber  use  and  benefit  by  reason  of  a  convey- 
ance  to  her  from  her  husband  by  deed,  of 
date  January  3,  18S7,  and  a  BhaUTs  deed  of 
date  Februaiy  S,  1801,  tv/m  the  sheriff  oC 
Uorrlson  county  to  B.  O.  Tyler  as  trustee; 
the  trust  beli^  for  her  use  and  benefit  The 


answer  of  defendants  alleges  that  the  con- 
veyance of  January  3d  was  without  consid- 
eration, fraudulent,  and  void,  and  that  tbe 
transaction  with  reference  to  the  sheriff's 
deed  amounted  to  no  more  than  a  redemption 
of  the  premises  from  sheriff's  sale.  Tbe 
plaintiff,  for  reply,  alleges  that  defendant's 
Judgment  has  been  fully  •  satisfied  by  levy 
and  sale,  and  that  the  execution  levied  upon 
the  land  in  controversy  Is  void.  On  tbe  Is- 
sues thus  joined,  the  case  was  tried  to  tbe 
court  and  decree  passed  dismissing  plain- 
tiff's petition,  and  she  appeals. 

We  gather  the  f<dlowing  as  being  tbe  con- 
trolling facts  In  tbe  case:  About  the  year 
1881,  B.  G.  Tyler,  the  husband  of  plaintiff, 
began  loaning  money  belonging  to  defendant 
Budd  in  Harrison  county.  Iowa.  Tyler  ne- 
gotiated tbe  loans,  secured  an  application 
from  the  borrower,  took  notes  and  mortga- 
ges from  the  applicant  and  forwarded  them 
with  an  abstract  of  title  to  Budd  for  bis  a0- 
ceptiince.  If  the  loan  was  accepted,  Budd 
forwarded  the  money  to  Tyler,  and  the  loan 
was  consummated.  Tyler  collected  his  com- 
missions from  the  borrower.  In  time,  how- 
ever, these  rules  were  nnnewhat  rdaxed, 
and  Budd,  In  smne  cases,  remitted  money  to 
Tyler  upon  bis  (Tyler'a)  statementa  with 
reference  to  tbe  nature  of  the  proposed  loan, 
and  bis  recommendations  as  to  the  respousl- 
blltty  of  tbe  borrower.  lu  August  ISKt,  Ty- 
ler procured  from  Budd  $800,  upon  tbe  rep- 
resentation that  be  had  effected  a  loan  of 
that  amount  to  one  Joome  South.  He  tor- 
warded  to  Budd  a  note  and  interest  coupcms, 
with  mortgage  to  secure  tbe  sam^  ptnport- 
Ing  to  be  executed  1^^  South.  The  Interest 
on  this  so-called  *ioan"  waa  kept  up  -untn 
the  year  1887;  but  in  Hay  or  June,  1888, 
Budd  diacovered  that  the  South  itapeis  were 
fictitious,  fals^  and  forged,  and  that  the 
pretended  mortgage  did  not  cover  land  In 
Harrison  county,  and  that  it  bad  not  been 
recorded,  tbe  certificate  of  the  recorder  be- 
ing forged.  In  July  of  1888L  Bndd  went  to 
Harrison  eonnty  for  the  purpose  of  adjusting 
bis  matters  with  Tyler,  and,  on  the  rai  of 
July,  rec^ved  from  Tyler  some  notes  upon 
whidi  one  P.  Caldwell  wu  security,  cover- 
ing the  amotmt  of  Ibe  Sooth  loan,  as  weHl  as 
some  otbw  matters  due  Bndd  at  that  time. 
Tbe  Jodgmmt  oa  which  the  ececntion  was 
Issued,  which  is  attacked  in  this  case,  was 
rendered  on  one  of  these  notes.  In  Septem- 
ber, 1883,  Tylet  was  married  to  the  plainUff, 
a  daughter  of  P.  Caldwell;  and  It  is  claimed 
that  be  gave  her  at  tbe  time  tbe  sum  of 
9800^  in  Tlrtne  of  an  agreement  made  with 
her  father  to  give  her  an  amount  equal  to  tbe 
sum  the  father  xave.  Plaintiff  claims  that 
she  Invested  this  money  In  the  stock  of  a. 
firm  known  as  It.  O.  Tyler  ft  Ga,  shortly  aft- 
er ahe  received  It  from  her  husband;  that 
thereafter,  and  prior  to  January  S,  1887,  Ty- 
ler drew  out  from  said  firm  the  sum  of  9700; 
and  that  on  the  last-named  date,  Tyler  made 
a  deed  of  the  land  In  controversy,  with  some 
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other  lota,  to  satisfy  the  amount  so  drawn 
out  by  him.  This  deed  was  not  recorded  un- 
til September  18,  1891,  the  day  on  which 
Budd  obtained  his  judgment  The  title  by 
sheriff's  deed  was  derived  in  this  wise:  Van 
Scoy  Bros,  erected  an  office  building  up<Hi 
the  property  in  controversy,  and  received  as 
part  payment  th£refor  two  lots  belonging 
to  plaintiff,  valued  at  $100  each.  A  balance 
remaining  unpaid,  they  filed  and  foreclosed 
a  mechanic's  Hen  upon  the  property,  and 
caused  the  same  to  be  sold  at  sheilfl's  sale. 
After  the  sale,  E.  Q.  Tyler  took  an  assign- 
ment of  the  sheriff's  certiScate  as  trustee, 
and  a  deed  was  executed  to  him  as  trustee 
on  February  6,  1891.  It  Is  claimed  that 
plaintiff  furnished  the  mon^  which  procur- 
ed the  assignment  of  the  sherifiTs  certiUcate, 
and  that  E.  G.  Tyler  holds  the  property  as 
trustee  for  her.  The  building  was  erected 
on  the  property  after  the  execution  of  the 
deed,  in  18S7,  from  I^ler  to  plaintiff. 

The  governing  questions  In  the  case  are: 
First.  Was  the  conveyance  In  1887  without 
consideration,  fraudulent,  and  void  as  to  de- 
fendant Budd?  And,  second,  did  the  aseign- 
ment  of  the  certificate  of  sheriff's  sale 
amount  to  anything  more  than  a  redemption 
of  the  property  from  execution  sale? 

From  what  we  have  already  said,  It  will 
l>e  seen  that  Budd  was  a  creditor  of  Tyler 
ever  since  the  consummation  of  the  so-called 
"South  Loan,"  la  1383;  and,  if  the  convey- 
ance in  1887  was  without  consideration.  It  was 
voluntary  and  fraudulent  as  to  Budd.  Now, 
while  It  may  be  true  that  Tyler  gave  his 
wife  $800  at  the  time  of  their  marriage,  yet 
it  appears  that  this  $800  was  Invested  in  the 
business  of  L.  G.  Tylw  ft  Co.,  which  invest- 
ineut  plaintiff  still  claims  to  hold.  The  al- 
leged consideration  for  the  1887  transfer  Is 
$700,  drawn  from  the  busing  of  Tyler  & 
Go.  What  part.  If  any,  of  this  $700  plaintiff 
is  entitled  to,  does  not  appear.  She  denies 
being  a  partner  of  Tyler  &  Go.;  yet  she  says 
»he  was  to  have  a  share  of  the  profits  (what 
share  does  not  appear).  If,  then,  E.  G.  Ty- 
ler drew  anything  from  the  firm,  he  owes  It 
to  the  firm,  and  this  could  not  be  a  conslder- 
Rtion  for  the  deed.  Moreover,  we  are  very 
doubtful  about  there  being  any  promise  on 
the  part  of  Tyler  to  repay  any  part  of  this 
$700  If  It  came  from  hia  wife.  We  are 
strongly  inclined  to  the  view  that  there  was 
no  loan  of  any  kind  by  the  wife  to  the  hm- 
band.  If  she  furnished  him  with  any  mon- 
ey,  it  was  without  any  express  promise  on 
his  part  to  repay  the  same,  and  the  relation 
of  debtor  and  creditor  did  not  exist  between 
them.  This  being  true,  the  conveyance  was 
voluntary  and  fraudulent  as  to  Budd.  Be- 
ing voluntary,  the  burden  rested  on  plaintiff 
to  show  that  her  husband  had  other  property 
with  which  to  pay  Budd's  claim  at  the  time 
the  conveyance  was  made.  Strong  v.  Law- 
rence, 58  Iowa,  3j,  12  N.  W.  74.  As  sus- 
taining our  conclusion  that  the  couveyance 
wa»  voluntary,  see  Ilanson  t.  Mauley,  72 


Iowa,  48,  33  N.  W.  357;  Romans  T.  Maddnx, 
77  Iowa,  203,  41  N.  W.  763. 

With  reference  to  the  sherifTa  deed,  we 
are  forced  to  the  conclusion  that  the  build- 
ing was  erected  upon  the  land  by  the  hus- 
band; that  the  lots  were  turned  in  as  part 
payment,  without  any  contractual  relations 
being  created  between  plaintiff  and  her  hus- 
band; and  that  the  money  furnished  to  pro- 
cure the  assignment  of  the  sheriff's  certifi- 
cate was  really  the  money  of  E.  G.  Tjla; 
and  that  the  purchase  of  the  certificate  was 
In  fact  a  redemption  from  the  sheriff's  sale. 
It  is  not  Important  that  we  set  out  the  testi- 
mony on  which  we  base  our  conclusions. 
We  have  gone  to  the  transcript,  and  examin- 
ed all  the  testimony  with  care,  and  are  abid- 
ingly satisfied  with  the  conclusions  reached. 
It  Is  quite  apparent  that  the  taking  of  the 
sheriff's  deed  in  the  name  of  Tyler  as  trus- 
tee was  a  further  effort  to  defraud  the  cred- 
itors of  Tyler,  and  that  plaintiff  has  no  in- 
terest in  the  property  which  Is  the  subject 
of  controversy  which  can  be  enforced  as 
against  the  defendants. 

2,  It  appeara  from  the  testimony  that,  be- 
fore the  Issuance  of  the  execution  which  Is 
the  subject  of  complaint,  another  execution 
was  issued,  which  was  levied  upon  some  per- 
sonal property  belonging  to  Tyler,  which 
was  sold  at  sheriff's  sole  for  the  sum  of 
$1,197.20.  It  appears,  however,  that  this  per- 
sonal property  was  Incumbraed  by  mortgage 
to  the  amount  of  $887.80,  in  favor  of  one  C. 
B.  Bolter,  as  trustee.  The  amount  of  this 
mortgage  was  deposited  with  the  clerk  by 
the  attorney  for  Budd,  under  the  iHwialone 
of  our  law  with  reference  to  levies  upon  mort- 
gaged property;  and  the  amount  so  deposit- 
ed was  first  taken  from  the  amount  realized 
at  sherifTs  sale,  and  the  remalnd^,  aft^ 
paying  costs,  was  applied  upon  the  Judg- 
ments against  Tyler.  It  Is  insisted  In  argu- 
ment that  the  Judgments  were  satisfied  by 
the  sale  of  the  personal  property  on  execu- 
tion; that  the  attorney  who  advanced  the 
amount  of  the  mortgage  was  a  mere  Inter- 
loper; and  that  his  deposit  either  amounted 
to  a  tun  payment  and  satlstex^tlon  of  the 
mortgage,  or  else  was  of  no  effect  whatever; 
and  that  the  full  amount  of  the  execution 
sale  should  be  applied  upon  the- Judgments, 
which,  If  done,  would  fully  satisfy  them. 
We  do  not  think  the  record  Justifies  the 
claim  here  made.  The  record  ahowa  that 
defendant  Budd,  through  his  attorney,  made 
the  deposit  of  the  money  for  the  benefit  ot 
the  holder  of  the  Bolter  mortgage,  under  the 
provisions  of  chapter  117,  Acts  21st  Gen. 
Assem.  Mr.  Bamhart,  the  attorney,  testi- 
fies that  he  deposited  the  money  as  attorn^ 
for  Budd,  and  that  he  advanced  It  for  him; 
and  Budd  testifies  that  he  aQthortsed  the  de- 
posit for  the  purpose  of  paying  off  the  mort- 
gage; that  he  asked  Barnhart  to  satisfy  the 
mortgage  if  he  coi^d  do  it  without  his  advan- 
cing any  money.  We  think  It  8ufflclmtl.v 
appears  that  the  money  was  advanced  for 
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Bodd  by  Barahart,  and  the  Cact  tbat  Bam- 
hart  personally  borrowed  the  money  with 
which  to  do  it  Is  not  In  any  manner  control- 
ling. That  there  may  be  no  confnsion.  It  &i, 
perhaps,  wen  to  say  that  defendants,  durie; 
the  trial,  withdrew  their  claim  to  the  east  40 
feet  of  the  north  20  feet  of  lot  7,  and  the  east 
40  feet  of  tbe  south  10  feet  of  lot  8,  and  con- 
sented that  the  plalntUTa  Injunction  and 
claim  thereto  be  made  popetual 

Tbe  decree  as  finally  rendered  seems  to  ns 
to  be  fnlly  ]\istifled  by  the  testimony.  This 
determination  of  tbe  controversy  renders  It 
unnecessary  to  pass  upon  tbe  motion  filed 
by  appellees.  The  decree  of  the  district 
court  la  aflirmed. 


TYLEH  T.  COUIiTHARD,  Sheriff. 
(Supreme  Court  of  Iowa.  Oct.  IS,  1885.) 

BxBNPTiOKS  — Abstbaot  Books — Rbtibw  om  Ap- 

fbal~Waiver  or  Oubctiohb. 

1.  An  abstracter  of  titles  is  not  a  "mechan- 
ic." within  Code  1873,  3072,  exemptius  from 
execution  the  proper  toola,  instruments,  or 
books  of  a  mechanic. 

2.  Tbe  objection  tbat  questions  iDvoIved  In 
a  demurrer  which  has  been  overruled  cannot 
be  afterwards  raised  by  answer  is  waived  if  not 
taken  in  the  court  below. 

Appeal  from  district  court,  Harrison  coun- 
ty; A.  Van  Wagmen,  Judge. 

This  is  an  action  for  tbe  recovery  of  cer^ 
tain  personal  property,  or  for  tbe  value  there- 
of, and  for  damages  for  the  alleged  wrong- 
ful and  Illegal  seizure  of  tbe  same  by  the 
defendant  slierlCf.  upon  certain  executions 
against  the  plalntlCF.  The  ground  of  tbe  ac- 
tion is  that  the  property  was  exempt  from 
execution.  There  was  a  trial  by  jury,  wliich 
resulted  In  a  verdict  for  tbe  plaintiff.  A 
motion  for  a  new  trial  and  in  arrest  of  Judg- 
ment was  sustained,  and  the  petition  of  the 
plaintiff  was  dismissed.  The  plaintiff  ap- 
peals. Affirmed. 

J.  S.  Dewell  and  Ij.  B.  Bolter  &  Sons,  for 
appellant  .T.  W.  Bamhart  and  H.  H.  Road- 
ifer,  for  appellee. 

BOTHROCK,  J.  The  order  sustaining  tbe 
motion  In  arrest  and  for  a  new  trial  Is  as 
follows:  "It  Is  hereby  ordered  that  the  mo- 
tl<»i  In  arrest  and  for  new  trial  be  sustained; 
and  this  disposing  of  tbe  whole  matter  In 
controversy,  for  the  reason  that  tbe  conrt 
finds  that  the  property  la  not  exempt,  as 
claimed  by  the  plaintiff,  the  petition  of  the 
plaintiff  Is  hereby  dismissed."  It  wUl  be  ob- 
served tbat  the  order  of  the  court  disposed 
ot  tbe  case,  and  that  the  Important  question 
to  be  determined  upon  this  appeal  Is  wheth- 
er, as  matter  of  law,  the  property  was  liable 
to  execution  for  tbe  debts  of  the  plaintiff. 
Tbe  property  consisted  of  a  set  of  books 
known  as  ."abstract  books,"  from  which  ab- 
fltmcts  of  tbe  titles  of  real  estate  In  Harri- 
son county  are  made  up,  and  also  an  iron 
aafe.  desk,  chairs,  and  a  supply  of  blank 


abstracts,  and  oQier  arUcles  used  In  tbe  of- 
fice of  an  abstracter  of  titles.  *The  plaintiff 
was  the  owner  ot  the  property,  and  is  a 
married  man  and  the  head  of  a  temlly,  and, 
before  and  at  the  time  of  the  levy,  his  occu- 
pation was  to  make  abstracts  of  titles,  and 
he  used  the  books  and  other  property  for  that 
purpose. 

Tbe  sole  question  Is  whether  tbe  books  of  an 
I  abstracter  of  title,  and  the  other  property 
used  in  conuectlon  therewith,  are  exempt  un- 
der our  statute  of  exemptions,  which,  so  far 
as  It  relates  to  the  question  under  consldent- 
tlm,  la  as  follows:  "If  the  debtor  Is  a  reel- 
dent  of  this  state  and  Is  tbe  head  of  a  fam- 
ily, he  may  hold  exempt  from  execution  tbe 
following  property:  •  •  •  The  proper 
tools.  Instruments,  or  books  of  tbe  debtor  If 
a  farmer,  mechanic,  surveyor,  clergyman, 
lawyer,  physician,  teacher  or  professor."  If 
the  pn^terty  In  question  Is  exempt  under 
the  law.  It  must  appear  that  tbe  debtor  la 
one  of  the  classes  of  persona  named  In  the 
statute.  It  la  averred  In  tbe  petition  that 
tbe  plaintiff  la  a  mechanic,  and  that  be  hab- 
itually earns  his  living  by  cn^iplling  and  ar- 
ranging and  making  abstracts  of  title,  and 
that  the  property  in  controvmy  onnaists  of 
the  necessary  tools,  books,  and  Instruments 
by  the  use  of  wbicb  be  obtains  a  living  for 
himself  and  family.  It  Is  apparent  that  the 
plaintiff  does  not  come  within  any  other 
class  of  persons  named  In  the  statute.  That 
proposition  Is  too  plain  for  discussion.  And. 
in  our  opinion,  thne  Is  but  little  more  reason 
for  h<ddlnK  tbat  the  occupation  of  the  plain- 
tiff Is  that  of  a  mechanic.  In  tbe  common 
acceptation  of  the  meaning  of  tbe  word,  to 
designate  an  abstracter  of  titles  as  a  "me- 
cUanlc"  would  be  regarded,  to  say  tbe  least, 
as  a  very  Inaccurate  form  of  speech.  A  me- 
clutnlc  Is  defined  by  Webster  to  be  "out' 
who  works  with  nutchlnes  or  Instruments;  a 
workman  or  laborer  other  than  agricultural; 
an  artisan;  an  utlflcer;  more  specifically 
one  who  practices  any  mechanic  art;  one 
skilled  or  employed  In  shaping  and  uniting 
materials,  as  wood,  metal,  etc^  into  any  kind 
of  structure,  machine,  or  other  object  re- 
quiring tbe  use  of  tools  or  InatmmoitB."  It 
is  true,  as  claimed  by  counsd  tot  appellant 
that  courts  construe  exemption  statutes  lib- 
erally, to  the  end  that  they  nuiy  be  ouried 
out  in  their  object  and  spirit.  We  need  not 
cite  the  numerous  cases  decided  by  this  court 
In  wbicb  tbat  principle  Is  announced.  But 
we  are  aware  of  no  authority  for  carrying 
this  rule  to  the  extent  of  adding  an  exempted 
class  of  persons  to  those  enumerated  In  tbe 
statute.  Appellant  relies  very  much  upon 
the  case  of  Davidson  v.  Sechrlst  28  Kan. 
232.  But  the  statute  of  Kansas  aempts  the 
necessary  tools  and  Instruments  of  any  me- 
chanic, miner,  "or  other  person"  used  In  bis 
trade  or  business^  Tbat  statute,  by  the  gen- 
eral term  "other  persoDS,"  Included  all  kinds 
of  occupations,  and  the  decision  In  that  case 
did  not  include  a  class  of  persons  not  named 
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In  the  statute.  It  appears  to  ns  It  Is  not 
necessary  to  further  consider  tbls  question. 

2.  All  of  tbe  proceedings  In  this  case  were 
had  before  the  same  Judge.  There  was  a 
demurrer  to  the  petition,  which  raised  tbe 
Question  that  the  property  In  coutroversy 
was  not  exempt  from  execution.  The  de- 
murrer was  overruled,  and  an  exception  was 
entered  of  record.  Two  days  after  the  de- 
murrer was  overruled,  an  answer  was  filed, 
and  in  cae  ground  of  defense  tbe  defendant 
raised  the  same  question.  Tbe  case  was 
then  tried  to  a  Jury,  and,  at  tbe  close  of  tbe 
introduction  of  the  evidence,  the  defendant 
moved  the  court  to  instruct  the  jury  to  re- 
turn a  vei-dlct  for  defendant,  on  the  ground 
that  tbe-property  was  not  exempt  from  exe- 
cution. This  motion  was  overruled,  and  tbe 
court  Instructed  the  Jury  that  the  property 
was  exempt  It  is  strenuously  contended  in 
liehalf  of  appellant  that,  when  the  defendant 
pleaded  over  after  his  demurrer  was  sns- 
inined,  the  ground  of  demurrer  was  aban- 
doucd  ufljudk-ated,  and  tiuit  the  ques- 
tion could  not  again  be  presented  In  the  form 
of  an  answer.  Much  of  the  argument  of 
counsel  Is  devoted  to  this  question,  and  re- 
liance is  especially  placed  upon  the  cases  of 
Kissinger  v.  City  of  Council  Bluffs,  7a  Iowa, 
171,  34  N.  W.  801,  and  WiDg  v.  District  Tp. 
of  Red  Oak.  82  Iowa,  632,  48  N.  W.  977. 
In  both  of  tliese  cases  tbe  defendant  was 
appellant,  and,  after  the  demurrer  to  the 
lietltlon  was  overruled,  there  was  an  an- 
swer over,  and  tbe  plaintiff  attacked  tbe  an- 
swer on  tbe  ground  that  the  question  raised 
thereby  had  been  determined  on  demurrer. 
From  a  ruling  on  tbe  demurrer  or  motion  to 
strike  from  the  answer,  the  defendant  ap- 
liealed.  Other  decisions  of  this  court  are  cit- 
ed as  sustaining  the  contention  of  plaintiff, 
but  they  were  cases  where  the  question  of 
pleading  was  raised  in  tbe  court  bdow.  In 
tbe  case  at  bar  no  objection  appears  to  have 
been  made  to  the  answer  by  demurrer,  mo- 
tion, or  otherwise.  The  case  went  to  trial 
upon  tbe  answer,  and  tbe  question  of  tbe 
lullDK  on  the  demurrer  was  lo  effect  waived. 
We  discover  do  reason  why  it  was  not  com- 
[leteut  for  the  court,  under  the  state  of  the 
pleadings,  to  change  his  rulings  upon  tbe 
pleadings  at  any  time  during  tbe  pendent^ 
of  tbe  action.  That  such  a  course  of  pro- 
cedure Is  not  error,  see  Standisb  v.  Dow,  21 
Iowa,  3<S;  Jenkins  v.  Shields,  36  Iowa,  520; 
and  Norton  v.  Knapp,  04  Iowa,  112,  19  N. 
W.  SG7.  The  case  demands  no  further  elab- 
oration, and  the  Judgment  of  the  district 
court  la  affirmed. 


DUER  V.  ALLEN  fit  aL 
(Supreme  Court  of  Iowa.  Oct.  18,  180S.) 
Appeal — Rdlinos  oy  EviDRycK— Recohd— Neo- 

LIOENCK— EXPBKT  EviDSKCfC 

1.  The  GnilinK  of  a  jnry  od  coaflictJag  evi- 
dence lii  oonduHive. 

2.  Ohjectiuus  to  tbe  admistiioa  of  testimony, 


made  after  aoestiona  have  been  answered,  eaa- 
□ot  be  coQsiuered  on  appeal. 

3.  Oq  an  issoe  as  to  a  tenanfi  negligeiiK 
In  canoing  the  deatraction  of  tbe  premiMes  by 
fire,  it  was  proper  to  admit  testimony  that  do 
water  was  kept  la,  or  watchman  statiooed 
about,  the  buildiDg,  as  a  protectioo  against  firf. 

4.  On  an  issue  aa  to  defendants'  neglipeui-' 
In  causing  the  destruction  by  fire  of  a  creamery 
leaaed  to  them,  it  was  proper  to  exclude  tbe  tes- 
timony of  an  expert  that  the  creamery  wa* 
"conducted  in  the  same  manuer  that  an  ordi- 
narily prudent  man  fn  that  bn^ess  would  eon- 
duct  a  creamery." 

5.  Where  appellants'  abstract  alleges  and 
appellee's  alwtract  denies  tliat  certain  docu- 
ments were  put  in  evidence,  the  question  as 
their  admissibilfty  cannot  k  considered. 

6.  On  an  Issne  aa  to  a  tenant's  negligen^v 
In  causing  the  destruction  of  the  property  hj 
fire,  it  waa  proper  to  exclude  defendant^  prof- 
fered testimony  that  "all  the  care  of  the  build- 
ing was  taken  that  could  be  with  reference  u* 
its  taking  fire." 

Appeal  from  district  court,  Wright  ooonty; 
D.  R.  Hlndman,  Judge. 

Plaintiff,  in  1891,  leased  to  the  defendants 
a  creamery  buUdbig  and  certain  penaaal 
property  for  the  period  of  three  years.  The 
property  was  situated  at  Belmond,  Iowa.  In 
December,  1S92,  the  proper^  was  buimed; 
and  tbls  action  Is  to  recover  tbertfor,  on  tlie 
ground  of  negligence  in  operntlng  snd  caring 
for  the  boiler  and  engine  therein-  There  was 
a  Judgment  for  the  plaintiff,  and  tbe  defend- 
ants appealed.  Affirmed. 

Ladd  Sl  Rogers,  for  appellania.  Nagle  f- 
Nagle,  for  appellee. 

GRANGER,  J.  1.  It  Is  first  urged  that  the 
verdict  Is  not  supported  by  the  evidence.  It 
Is  not  questioned  but  that  theru  Is  a  conflict, 
but  Its  weight  as  to  facts  and  probabnitles  i^ 
argued.  The  theory  of  tbe  plaintiff  is  that  the 
lire  originated  In  the  boiler  room  of  tbe  build- 
ing by  the  escape  of  fire  from  the  furnace 
onto  some  boards  lying  on  the  ground  in  front 
of  the  furnace.  Some  five  or  six  witnesses 
testify  to  being  at  the  bnlldlng  soon  after  the 
fire  started,  and  to  seeing  the  boards  In  front 
of  the  furnace  on  fire,  and  tbe  partitions  <mi 
fire,  before  there  was  fire  In  other  parts  of 
the  building.  It  Is  true  there  Is  evidence  in 
conflict  with  this,  but  nothing  to  show  It  ab- 
solutely incredible.  It  Is  a  plain  case  of  con- 
flict, so  as  to  make  tbe  finding  of  the  Jury 
conclusive  upon  us.  Tbe  ruling  in  this  re- 
spect Is  too  well  settled  to  regulate  a  citation 
of  authorities. 

2.  One  Relly  was  a  witness  for  plaintiff, 
aud  teiiitlfied  to  having  seen  a  door  In  front  of 
ttie  furnace  some  two  months  before  the  fire. 
Two  or  three  questions  were  asked,  all  di- 
rected tn  the  same  point,  and  answered.  Aft- 
er each  answer  the  objection  was  made  and 
the  ruling  thereon.  The  rullugs  are  com- 
plained of,  but  we  canuot  consider  them,  for 
tbe  reason  that  the  objections  followed  the 
testimony  or  answer,  and  not  the  question. 
When  testimony  Is  In,  the  way  to  exclude  it 
Is  by  motion  to  strike  It  out.  and  not  by  ol>- 
Jectlon.  See  Blackraore  v.  FairlHinks,  79 
Iowa,  282,  44  N.  W.  MS;  State  v.  Day.  &> 
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Iowa,  100,  14  N.  W.  132.  It  may  also  be  said 
tbat  tbe  record,  in  view  of  both  abstracts, 
does  Dot  Bbow  an  cxceptlon'to  tbe  niliogs. 

:i.  A  witness  was  permitted  to  testify  tbat 
iu>  barrels  or  tanbs  of  water  were  kept  in  tbe 
tiiilkling  as  a  protection  against  fire.  It  Is 
tliouj:bt  to  be  error,  for  tbe  reason  tbat  it 
does  not  appear  tliat  it  was  negligence  not  to 
hare  them  there  or  not  to  take  such  precau- 
tions. The  jurors  were  tbe  Judges  of  what 
was  and  what  was  not  negligence^  It  was 
proper  to  put  before  the  Jury  tbe  exact  situa- 
tion, and  let  It  Judge  of  what  was  and  what 
was  not  negUgence,  in  the  light  of  all  the 
facta.  Tbe  same  considerations  control  the 
admlarion  of  evidence  as  to  keeping  a  watch- 


was  a  "practical  creamery  man,"  and  ottered 
to  prove  by  him  that  the  creamery  in  question 
"was  CMidncted  in  the  eame  manner  that  an 
ordinarily  prud«it  man  In  that  business 


waa  excluded,  and  properly  aa  Tbe  qnestim 
of  negligence  or  dillgoice  In  the  matter  of 
care  or  precautions  ai^lnat  fire  from  a  fur- 
nace, because  of  boards  or  other  combustlblea 
bdng  near  it,  la  not  a  qncetion  for  expert 
evideiic^  but  one  for  tbe  Jury,  upon  tbe  nar- 
ticular  facta  of  each  case.  The  erldence.  it 
admitted,  would  bare  permitted  the  witness 


lot  owned  by  defendant.  Plaintiffs  could  not 
have  relied  with  safety  on  the  plat  alone,  bat 
they  relied  solely  on  defendant's  repreaeiitatioos 
as  to  the  boundaries  of  the  lot:  and  defendant, 
knowing  that  fact,  in  good  faith,  but  erroneous- 
ly, indicated  a  point  as  plaintiffs  corner,  in  con- 
sequence of  which  mistake  plaintiffs  encroach- 
ed on  defondaut'ti  lot.  Defendant  did  not  clnim 
that  there  was  an  encroachment  until  plaintiffs' 
building  was  erected.  Btid,  that  defendant  was 
estopped  to  deny  that  tbe  point  indicated  by 
him  was  the  corner  of  plaintiffs'  lot. 

Appeal  from  district  court,  Wapello  county; 
W.  I.  Babb,  Judge. 

Action  In  equity  to  enjoin  tbe  defendants 
from  Interfering  with  tbe  plalntltCs'  posses- 
sion of  a  sronll  strip  of  ground  off  of  the 
south  side  of  lot  3  in  Ferree  &  Muir's  addl- 


inan  about  the  building.   Whether  necessary  *<»       c*ty  of  Ottumwa,  and  for  decree 

or  not  is  a  question  of  fact,  and  not  of  law.  >"  declaring  the  plaintiffs  to  be  the  owners  of 
4.  Defendants  called  as  a  witness  one  who    «W  strip  of  land.   Defoidanta  answered,  de- 


nying plaintiffs*  right  to  the  possession  of 
said  strip  of  land,  or  to  be  quieted  in  tbe  title 
thereto.  Defendant  J.  D.  Ferree,  by  way  of 
'cross  bill,  alleges  that  he  is  tbe  owner  of  said 


would  conduct  a  creamery."   Tbe  evidence 'lot  8,  Including  said  strip  of  bind,  tbat  be 


to  find  tbe  condnalon  tor      flndhig  of  wblcl^  /Plaintiffs  appeuL  Reversed. 


tbe  Jury  was  impaneled. 

6.  Some  catalogues  containing  pricea  and 
cnta  of  creamery  aappUeB  were  in  court,  and 
identified.  Appellants'  abstracta  abow  that 
both  the  cuts  and  price  lists  were  put  In  evi- 
dence, the  latter- against  objection.  Of  the 
cirta  no  complaint  is  mode.  AppeUee*s  ab- 
stract deniea  that  tbe  price  lists  were  put  in 
evidence,  and  this  abstract  Is  not  dented  in 
this  particular,  and  Its  atatements  must  be 
takm  as  true.  Knl^t  v.  Railway  Ca,  81 
Iowa,  310,  40  N.  W.  1112,  and  cases  cited. 
The  question  cannot  be  considered  with  auch 
a  state  of  the  reoord,  but  we  may  add  that, 
with  ttw  proof  adduced  that  they  were  atand- 
ard  pricea,  the  lists  were  properly  in  evidence. 

8.  One  of  the  defendants  was  a  wltneas, 
and  cAered  to  testify  "that  all  care  of  the 
building  waa  tak^  that  could  be  wltb  refer- 
ence to  its  taking  fire."  Tbe  offer  was  right- 
ly excluded.  He  aboold  bare  stated  what 
care  was  taken,  and  left  it  to  tbe  Jury  to  say 
whether  or  not  it  was  dne  care. 

Tbe  record  Is  without  error  to  revoae  tbe 
Judgment,  and  It  la  afflnnei 


ROSS  et  el.  t.  PEURKE  et  al. 
(Supreme  Conrt  of  Iowa,   Oct.  11,  1895.) 

ESTOMBL— RsPBEflKSTATIOS  BT  VbSDOK  AS  TO 
BOONDAKT. 

Pinlntlffi  bonfiht  one  of  eeveral  lots 
which  defendant  bad  platted,  and  erected  there- 
on a  building  which  encroached  on  an  adjacent 


has  been  damaged  by  reason  of  plaintiffs' 
possession  of  said  strip,  and  asks  to  toe  quiet- 
ed in  bis  title,  and  to  recover  $100  damages. 
The  court  found  that  J.  D.  Ferree  is  the  sole 
owner  of  said  lot  3,  and  tbe  only  party  de- 
fendant in  Interest  Decree  was  entered  in 
favor  of  said  defendant  Ferree,  enjoining  tbe 
plaintiffs  as  prayed,  and  for  V85  damages. 


McEIroy  ft  Helndel,  tor  appellants. 
Work,  fbr  appelleea 


W.  A. 


OTVEN.  O.  7.  1.  The  -fonowlng  facta,  out 
ct  which  this  contention  grows,  appear  with- 
out question,  or  are  fairly  established  by  the 
evidence: 

On  November  7, 1891,  the  defendants,  J.  D. 
Foree  and  T.  E.  Mulr,  executed  and  ac- 
knowledged a  plat  of  their  subdivision  of  cer- 
tain lands  owned  by  them,  aa  an  addition  to 
the  city  of  Ottumwa.  This  plat  was  not  filed 
for  record  until  April  19,  1892.  The  follow- 
ing is  a  copy  of  tbe  plat,  as  executed  and  re- 
corded, except  as  to  the  two  red  lines: 


The  dotted  lines  are  referred  to  In  the  o|^ion 
an  red  lines. 
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At  the  time  the  suMlvIslon  was  made,  only 
the  outer  boundaries  were  marked  by  stakes. 
On  April  12  and  15.  1892,  stakes  were  set, 
marking  the  Interior  corners  of  lots.  Prior 
thereto,  defendants  had  sold  15  feet  off  the 
northeast  side  of  lot  5,  and  25  feet  off  the 
southwest  side  of  lot  6,  to  a  Mr.  Cram,  and  the 
balance  of  lot  6  to  a  Mr.  Holt  The  red  lines 
indicate  the  parts  of  lota  5  and  6  sold  to  Mr. 
Cram.  At  some  time  a  stake  was  set  in  the 
south  end  of  a  pile  of  bricks  at  the  northwest 
corner  of  the  land  sold  to  Cram,  which  stake 
was  0  feet  4  Inches  northeast  of  the  northeast 
comer  of  lot  4.  On  November  24,  1891,  the 
defendants  contracted  said  lot  4  to  Dr.  Phll- 
pott,  for  a  consideration  of  ¥1,000,  $200  of 
which  were  paid;  ttie  remainder  to  be  paid, 
with  interest,  at  a  future  date.  About  the 
6th  of  April,  1892,  the  plaintiffs  and  defend- 
ant  Mnlr  conferred  together  as  to  the  plain- 
tiffs' purchasing  lot  5.  Plaintiffs  preferring 
lot  4,  and  Dr.  Philpott  being  willing  to  sell 
that  lot  at  $1,400,  and  to  take  lot  5  on  terms 
proposed  by  the  defendants,  it  was  so  agreed 
among  the  parties.  On  April  IStb  (the  plain- 
tiffs, defendants,  and  Dr.  Philpott  being  pres- 
ent) the  plaintiffs  paid  the  $1,400,  less  an 
amoxmt  retained  as  Indemnity  against  a  cer- 
tain paving  tax,  and  the  defendants  executed 
and  delivered  to  the  plaintiffs  a  deed  for  said 
lot  4.  The  amount  paid  was  applied  in  satis- 
faction of  the  $800  and  Interest  due  to  plain- 
tiffs for  lot  4  from  Dr.  Philpott,  and  the  bal- 
ance was  placed  to  the  doctor's  credit  on  his 
purchase  of  lot  5.  The  1st  of  September, 
1892,  the  plaintiffs  proceeded  to  Improve 
their  lot  4  by  grading  the  same  and  erecting 
a  valuable  dwelling  thereon.  In  grading  and 
In  locating  their  dwelling  the  plaintiffs  took 
the  stake  at  the  northwest  corner  of  Mr. 
(  Yam's  part  of  lot  6  as  the  northeast  corner 
of  lot  4,  and  located  their  dwelling  according- 
ly. There  Is  no  question  but  that  In  grading 
the  plaintiffs  cut  into  lot  3,  and  that  the 
house  is  80  located  that  parts  thereof  are  up- 
on lot  3.  On  July  13,  1892,  defendant  Muir 
conveyed  his  interest  In  lot  3  to  the  defend- 
ant Ferree,  who  has  ever  since  been  the  sole 
owner  thereof.  Plaintiffs  do  not  claim  to 
liave  purchased  any  part  of  lot  3,  and  concede 
that  they  graded  and  located  their  house  to 
a  line  running  from  the  northwest  comer  of 
Mr.  Cram's  part  of  lot  6  to  the  northwest  cor- 
ner of  lot  4,  and  have  ever  dnce  oocnpled 
that  part  of  lot  3.  Tlieir  contention  is  that 
by  reason  of  the  facts  the  defendants  are  es 
tojjped  from  now  denying  their  right  to  hold 
and  occupy  said  part  of  lot  3. 

2.  The  law  of  estoppel  Is  so  well  understood 
tliat  we  need  not  cite  authorities  at.  length. 
"Estoppels  must  be  certain  to  every  Intent, 
for  no  one  should  be  denied  setting  up  the 
truth  miless  it  Is  in  plain  and  clear  contradlc- 
tlonof  his  formeractsand  declarations."  Hub- 
bai-d  V.  Insurance  Co.,  33  Iowa,  325.  "Where 
one.  In  honest  error,  asserts  tliat  which  Is  not 
true,  and  does  so  for  the  purpose  of  Influen- 
cing another,  who,  in  good  faith,  tnuts  to 


and  acts  apon  It,  he  tlint  made  the  mistake 
shall  not  correct  it  for  his  own  benefit,  and 
to  the  injury  of  fhe  party  who  was  deceived 
by  bis  assertions."  Smith  v.  Cramer,  39 
Iowa,  413.  "A  party  is  estopped  from  con- 
tradicting his  own  representations,  on  the 
strength  of  which  another  has  acted,  even 
where  such  representations  were  made  in 
good  faith,  and  In  ignorance  of  the  facts." 
Sweezey  v.  Collins,  40  Iowa,  540.  In  the 
light  of  these  rules,  we  now  Inquire  whether, 
under  the  facts,  the  defendant  Ferree  Is  es- 
topped from  DOW  denying  the  plaintiffs'  right 
to  hold  and  occupy  to  the  line  to  which  they 
graded  and  built 

It  will  be  observed  that  the  plat  was  not 
recorded  until  after  plaintiffs  made  their  pur- 
chase, and  the  deed  was  executed  to  them. 
Therefore  plaintiffs  could  not  have  relied  up- 
on the  records  in  deterrololng  the  boundaries 
of  lot  4,  In  making  their  purchase  nud  ac- 
cepting their  deed.  It  will  also  be  observed 
that  the  plat  as  recorded,  did  not  corre- 
spond with  the  boundary  marks  placed  up- 
on the  surface  of  the  ground,  in  that  it  did 
not  show  the  lines  of  Mr.  Cram's  purcliase, 
nor  call  for  a  stake  at  hla  northwest  comer. 
It  Is  evident  that  the  plaintiffs  did  not 
up<»i  the  plat.  In  ascertaining  the  boundaries 
of  their  lot,  and  it  is  probable  that  If  they 
had,  they  would  have  been  deceived  by  the 
fact  that  the  stakes  upon  the  ground  did 
not  correspond  with  the  lines  shown  In  the 
plat  There  Is  some  conflict  In  the  evidence 
as  to  wbat  the  defendants  did  In  the  way 
of  pointing  out  the  boundaries  of  lot  4  to 
the  plaintiffs.  We  are  satisfied,  however, 
that  at  all  times  from  about  April  6th,  wboi 
the  lots  were  first  shown  to  the  plaintiffs, 
until  after  the  dwelling  was  erected  and 
partially  completed,  the  defendants  did.  In 
good  teith,  but  mistakenly,  r^reseut  to  the 
plaintiffs  and  their  contractors  the  Grun- 
Holt  comer  as  the  northeast  comer  of  tot  4. 
Plaintiffs  evidently  relied  upon  the  represen- 
tatlons  of  the  defendants  as  to  the  bounda- 
ries of  the  lot,  and  the  defendants  must  have 
so  known,  because  of  the  Aicts  concerning 
the  plat  and  of  their  being  called  upon  to 
point  out  the  north  line  of  the  lot  at  the 
time  the  grading  was  begun,  and  also  at 
the  time  the  location  for  the  house  was  stak- 
ed out  These  lota  are  upon  a  hillside,  lot 
3  being  below  lot  4.  Conaequoitly,  In  grading 
as  plaintiffs  desired,  It  wae  necessary  to  cut 
an  embankment  along  the  line  b^ween  lots 
3  and  4.  Defendant  Ferree  pointed  out  the 
line  to  which  the  grading  was  done.  At 
one  time  he  complained  that  they  were  cut- 
ting beyond  that  line,  whereupon,  as  the  wit- 
ness says,  tb^  "stepped  down"  to  the  line 
pointed  out  As  the  grading  progressed, 
Mr.  Ferree  complained  that  they  were  cut- 
ting too  deep,  and  not  leaving  sufflclrat  slant 
in  the  bank  to  prevent  caving.  As  the  work 
progressed,  he  b^n  to  express  su^clons 
that  plaintiffs  were  over  on  lot  8.  He  said: 
"I  don't  know  how  much  they  had  come  over 
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OD  my  land.  It  was  only  guesswork.  My 
impression  was  that  they  were  over  on  me 
two  feet."  He  further  states  that  when 
they  were  diggliiist  the  cellar  he  complained  to 
plalntllfB  that  they  were  dlgj^lng  too  deep, 
and  says:  "I  afterwards  came  to  the  conclu- 
sion tliat  they  were  cutting  on  my  iand. 
That  was  at  the  time  tbey  had  the  joists  on 
the  main  fouudatlou."  Oue  witness  testi- 
fies that,  at  the  time  the  stakes  were  set  for 
the  building,  Mr.  Ferree  claimed  that  the 
cornice  of  the  north  gable  would  project  on 
his  line,  and  that  in  consequence  the  projec- 
tion, which  was  to  be  Ifl  Inches,  was  reduc- 
ed to  6  or  8  inches.  On  September  19,  1892, 
the  defendant  Ferree  served  a  written  notice 
on  the  plaintiffs,  as  follows:  "Ottumwa, 
Iowa,  Sept  10,  1892.  To  Flora  and  Laura 
A.  Ross:  Notice.  In  addition  to  the  protest 
made  to  you  In  person.  In  presence  of  your 
mother,  September  8,  1892,  and  herein  re- 
newed, that  in  the  cut  and  excavation  made 
l»y  you  on  line  between  your  lot  (No.  4)  and 
the  lot  (No.  3)  owned  by  me,  I  eainestly  pro- 
test against,  and  I  notify  you  that  I  will 
In  no  way  be  liable  or  responsible  for  any 
damage  tiiat  may  result  to  you  or  your  prop- 
erty ftrom,  sliding  off  or  caving  In  of  dirt 
from  the  abrupt  banlc  you  have  made  by 
said  cut  on  the  line  between  our  lots,  and 
that  I  will  furthermore  hold  you  accountable 
for  any  damage  that  may  occur  by  reason 
of  said  cut  and  excavation  made.-  I  further 
notify  you  that  you  must  uot  encroach  or 
build  your  foundation  walls  or  any  part  of 
your  buildings  thereon,  to  extend  over  the 
line  between  the  lot  No.  4,  owned  by  you, 
and  lot  No.  3.  owned  by  me.  I  have  called 
your  contractor's  attention  to  this  matter  be- 
fore and  since  the  wall  has  been  commenced, 
and  bave  protested  against  said  encroach- 
ment, which  I  feel  confident  Is  being  made. 
One  of  the  meclianlcs  suggested  that  the  cor- 
nice should  be  cut  or  shortened  up.  That  is 
a  matter  for  yon  and  them  to  arrange.  It 
must  not  extend  ftver  the  line,  and  I  notify 
you  In  time,  that  you  may  look  after  it. 
J.  D.  Ferree."  It  doM  not  appear  that  Mr. 
Ferree  liad,  at  any  time  prior  to  the  service 
of  this  notice,  asserted  more  than  a  mere 
suspicion  or  belief  that  the  plaintiffs  were 
working  beyond  the 'true  line;  and  It  will 
be  observed  that  in  this  notice  he  does  not 
so  assert  positively,  but  says  that  he  feels 
confident  they  are  encroaching  upon  his  lot. 
He  does  not  complain  that  the  grading  had 
been  carried  beyond  the  true  Hue,  but  noti- 
fies the  plaintiffs  that  he  will  not  be  respon- 
sible for  Injury  to  their  property  by  "caving 
in  of  dli-t  from  the  abrupt  bank,"  and  will 
hold  them  respondble  for  any  damage  by 
reason  of  the  cut. 

We  will  not  refer  to  the  evidence  further, 
but  say  that,  in  our  opinion,  it  fully  estab- 
lishes the  following  facts:  That,  In  making 
their  purchase  and  Improvements,  plaintiffs 
did  not  and  could  not  with  safety  have  re- 
lied apou  the  pUit  alone;  that  they  did  rely 


solely  upon  the  representations  of  the  defend- 
ants as  to  the  boundary  lines  of  the  lo'i.  not 
only  in  making  the  purchase,  but  In  grading, 
and  locating  their  house.  That  the  defend- 
ants, and  each  of  them,  knowing  that  the 
plaintiffs  so  relied  upon  their  representations, 
did,  In  good  faith,  and  believing  the  same  to 
be  correct,  eiTooeously  point  out  the  Cram- 
Holt  comer  as  the  northeast  comer  of  lot  4, 
and  that  the  plaintiffs,  relying  thereon,  made 
their  Improvements  to  conform  to  that  line. 
That  not  even  a  suspicion  as  to  the  mistake 
vras  suggested  to  the  plaintiffs,  until  the  im- 
provements were  well  under  way,  and  that, 
after  defendant  Ferree  did  come  to  question 
the  correctness  of  the  line  he  had  pointed  out, 
he  failed  to  take  any  steps  to  ascertain  the 
correct  line,  but  permitted  the  plaintiffs  to  go 
on  and  complete  their  bi&lding  on  the  faith 
of  the  representations.  Mr.  Ferree  does  not 
appear  to  have  become  entli-riy  convinced  of 
his  mistake  In  pointing  out  the  line  until  a 
few  days  before  the  commencement  of  thiK 
suit,— May  12,  1893,— when  he  served  a  no- 
tice upon  the  plaintiffs  that  they  had  cou- 
stnicto<l  their  house  so  that  the  same  cover- 
ed a  part  of  lot  3.  and  demanding  of  them 
that  they  remove  the  same.  We  think  the 
facts  bring  the  case  clearly  within  the  rule 
of  estoppel  which  we  have  stated  above.  It 
Is,  we  think,  "certain  to  every  Intent"  that 
plaintiffs  made  their  Improvements  relying 
upon  the  representations  of  the  defendants 
as  to  the  boundary  line,  and,  although  that 
representation  was  an  honest  error,  the  de- 
fendant should  not  now  be  permitted  to  cor- 
rect It  for  hia  own  benefit,  and  to  the  Injurj- 
of  the  pUiIntiffB,  who  were  misled  by  It. 
Our  conclusion  Is  that  the  decree  of  the  dis- 
trict court  must  be  reversed,  and  a  decree 
entered  in  favor  of  the  plaintiffs  as  prayed. 
Revei-sed. 


BROCK  T.  DBS  MOINES  INS.  OO. 
(Supreme  Court  of  iowa.   Oct  IS,  1895.) 

AOTION  ON  InBDSANCB  PoLICT— PLEADING— PbOOPS 

OF  liosa— Waivsb. 

1.  Oode,  I  2715,  making,  in  an  action  on  con- 
tract, a  general  allegation  of  performance  of 
all  conditions  precedent  to  the  action  sufficient 
and  section  2717,  requiriBg  an  answer  contro- 
verting such  allegation  to  spedGcaily  state  the 
facta  showing  nonperformance,  do  not  apply 
where  the  complaint  on  a  fire  policy  attempts 
to  set  out  the  facts  constituting  the  perfonn- 
ance  of  the  conditions  of  the  polioy,  and  they 
are  denied  generally. 

2.  Where  the  policy  provides  that  the  proofs 
of  loss  should  show  how  the  fire  originated,  and 
the  actual  cash  value  of  the  property,  and  the 
statute  provides  that  they  ihould  be  made  by 
affidavit,  proofs  of  loss  not  bo  made  are  insuffi- 
cient, and  inadmissible  in  evidence. 

3.  A  waiver  of  proofs  of  loss  cannot  be  re- 
lied on,  unless  pleaded. 

4.  Where,  m  an  action  on  a  fire  policy, 
proofs  of  loss  required  to  be  furnished  before 
the  action  is  brouRht  are  found  inauSicieut.  n 
verdict  should  be  directed  for  defendant. 

Appeal  from  district  court,  Hamilton  coun- 
ty; N.  B.  Hyatt  Judge. 
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Action  on  a  policy  of  Insurance.  Trial  to 
a  Jury.  Verdict  for  plalntlCT.  Defendant  ap- 
peols.  Rerersed. 

McVey  &  Cheshire,  for  appellant  Oeorge 
Worn  bach  and  Wesley  Martin,  for  appellee. 

KINNE,  J.  1.  Plaintiff  resided  in  Homer, 
Iowa.  He  carried  a  policy  of  iosurance  In 
defeudant  company  for  the  sum  of  $1,200; 
$200  being  on  his  store  building,  and  $1,000 
upon  bis  stoclE  of  goods.  The  policy  was  Is- 
sued on  Aj^y  14,  1892,  and  the  property  was 
<lestroyed  by  flre  on  January  24,  1893.  Octo- 
ber 16,  1893,  this  suit  was  instituted  npon 
the  policy.  It  is  alleged  Id  the  petition  that 
iu  January,  1893,  plaintiff  "furnished  the  de- 
fendant with  proof  of  his  said  loss,  in  writ- 
ing, accompanied  ^  his  affidavit  as  required 
by  law,  and  has  otherwise  perfoniiL>d  all  the 
<M>ndltlon8  of  said  policy  on  his  part."  The 
policy,  a  copy  of  which  Is  attached  to  tlie  pe- 
tition, provides  that:  "In  case  of  loss  or 
damage  by  flre,  the  assured  shall  forthwith 
give  notice  thereof  to  the  company,  •  «  * 
and,  within  thirty  days,  render  an  account 
of  the  loss,  signed  and  sworn  to,  stating  how 
the  flre.  originated,  giving  copies  of  the  wrl^ 
ten  portions  of  all  policies  thereon;  also, 
the  actual  cash  value  and  ownership  of  the 
property,  and  the  occupation  of  the  premises; 
and,  when  required,  shall  submit  to  exam- 
inations under  oath.  *  *  *"  The  policy 
further  provided  that  no  "condition,  stlpula- 
tlon,  covenant,  or  clause  *  *  *  shall  be 
altered,  annulled,  or  waived,  or  clause  added, 
*  *  *  except  by  writing  Indorsed  hereon  or 
annexed  hereto  by  the  secretary,  with  his 
signature  afflzed  thereto,  any  contract  had 
by  parol  or  understanding  with  the  agent, 
had  before  or  after  Issuing  the  policy,  to  the 
contrary  notwithstanding."  A  further  provi- 
sion was  "that  none  of  the  terms  or  condi- 
tions of  this  policy  can  be  waived  by  any 
person  or  persons  whomsoever,  except  in 
writing  by  the  secretary  of  the  company"; 
also,  that  "no  agent  of  this  company  has 
any  authority  to  waive,  modify,  erase,  or 
strike  out  any  of  the  printed  conditions  of 
this  policy."  The  answer  consisted  of  a  gen- 
eral denial,  and  a  plea  that,  as  the  suit  was 
not  commenced  within  the  time  fixed  In  the 
policy,  the  action  was  barred.  On  the  trial 
the  following,  which  was  claimed  to  be  the 
proofs  of  loss  fwnlshed  the  company,  was 
Introduced  In  evidence: 

"State  of  Iowa,  Hamilton  County— ss.:  I, 
J.  F.  Brock,  being  duly  sworn,  on  oath  de- 
pose and  say:  That  on  the  16th  day  of  Jan- 
nary,  1S93,  I  made  Inventoiy  of  my  stock  of 
goods  in  my  store  at  that  date,  including 
medldnee,  and  some  of  the  medicines  was 
held  by  me  for  sale  on  commission;  also,  said 
inventory.  Including  furniture  and  fixtures 
In  my  store.  That  said  Inventory,  Including 
above-mentioned  medicines  and  furniture 
and  fixtures,  amounted  to  fourteen  hundred 
forty-six  sa/ioQ  dollnrs  ($1,446.29). 


(loinL 

Medicine  held  on  com.  amonnted  to. .  $  3S  M 

Furnitare  aod  fixtures   53  % 

Goods  sold  after  inventorT,  and  prior 
tofiro   8042 

Redoclng  my  stock  and  inveotory  $170  01 

"That  my  policy  permits  me  to  carry  Insur- 
ance  on  %  the  actual  value  of  my  slock  of 
goods,  In  policy  No.  58,275,  Des  Moines  In- 
surance Company.  That  I  refuse  to  allow 
any  depreciation  of  value  on  my  stock  on 
account  of  age  or  damaged  goods.  I  have 
been  in  the  business  since  August,  1890.  At 
the  time  1  went  into  business,  I  purchased  a 
stock  of  goods  of  Mr.  J.  E.  Smith,  at  Hoiqot, 
Iowa.  It  is  agreed  that  the  Des  Moines  In- 
surance Co.  have  not  waived  any  of  its  legal 
rights  or  defenses  by  investigating  my  loss 
:  for  the  purpose  of  getting  facts  relative  to 
I  my  flre,  or  amount  of  stock  on  hand  at  time 
of  loss." 

It  was  properly  signed  and  sworn  to.  At 
the  conclusion  of  the  evidence  the  deft^udant 
moved  the  court  for  an  order  directing  the 
Jury  to  return  a  verdict  for  It-— First,  be- 
cause the  case  was  brought  too  late;  and, 
second,  that  proofs  of  loss  are  a  f!ondition 
precedent  to  a  recovery,  under  the  policy 
and  the  statute,  and  the  undisputed  evidence 
shows  that  no  ptoot  of  loss  was  made.  Thin 
motion  was  overruled,  and  an  exertion  not- 
ed. Thereupon  the  defendant  asked  the  court 
to  give  certain  Instructions,— that,  for  the 
reasons  stated  in  the  motion,  the  plalntUT 
could  not  recover.  These  requests  were  re- 
fused, and  duly  excepted  to.  Ptalntlff^  then 
moved  the  court  for  an  order  directing  the 
Jury  to  return  a  verdict  for  liim,  which  was 
sustained,  and  a  verdict  so  directed  and  re- 
turned, and  defendant  excepted. 

2.  It  Is  contended  that,  before  recovery  can 
be  had  In  this  case,  it  must  appear  that 
propor  ivoofs  of  loss  were  furnished  the  de- 
fendant company.  That  such  prooCs  are  a 
condition  precedent  to  the  right  to  recover 
Is  not  a  matter  of  dispute  between  connsd. 
Plaintiff  contends  that  sudi  proofs  were  hi 
fact  furnished;  that;  if  the  loroofs  in  fact 
furnished  were  insnflldent,  they  could  only 
be  atta<&ed  by  specially  pleadli^  the  objec- 
thms  to  ttiem,  which  was  not  done.  By  the 
terms  of  the  pcdicy.  It  was  incumbent  upon 
plaintiff,  within  30  days  of  the  loss,  to  ru- 
der an  account  of  the  loss,  sl^ed  and  bwoeh 
to,  stating  how  the  flre  originated,  the  ac- 
tual cash  value  of  the  property,  and  to 
forth  copies  of  the  written  portiou  of  the 
policy.  The  statute  requires  the  proof  ot 
loss  to  be  aflEldavlt;  setting  forth  the  f&ets 
as  to  how  the  loss  occnrred,  so  ter  as  they 
are  within  the  knowledge  of  the  ln8nred,and 
the  extent  of  the  loss,  which  must  be  ^ven 
within  00  days  from  the  time  the  loss  o^ 
curred.  McClain's  Oode,  |  1734.  Welsh  r. 
Insurance  Ca,  71  Iowa,  338.  32  N.  W.  m. 
It  wiU  be  observed  that  the  so-called  proofs 
of  loss  did  not  conform  to  the  reqniremoiti 
of  eithar  the  policy  or  the  statutes.   No  to- 
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count  of  the  loss  was  rendered.  There  was 
no  statement  as  to  how  the  fire  originated. 
The  proof  does  not  state  the  actual  cash 
value  of  the  prop&rty,  except  as  It  may  be 
'deduced  from  the  contents  of  the  paper  by 
inference.  The  proof  falls  to  conform  to  the 
statutory  requirements,  In  that  no  facts  are 
set  forth  sbowin?  how  the  toss  occurred.  Id 
any  view,  the  proofs  of  loss  were  not  socb 
as  required  by  law. 

It  la  said  that  any  defects  therein  were 
waived  because  defendant  did  not  plead 
them,  and  Code,  ft  2715,  ts  relied  upon.  That 
section  provides,  "In  pleading  the  perform- 
unce  of  conditions  precedent  tn  a  contract.  It 
Ls  not  necessary  to  state  the  facts  constitut- 
ing such  performance,  but  the  party  may 
utate  generally,  that  be  duly  porfonned  all 
rhe  conditions  on  bis  part"  By  section  2717 
it  is  provided  that,  If  such  an  allegation  it 
i.-outroTerted,  "the  facts  relied  on  shall  be 
specifically  stated."  PlalntlfTs  claim  la  that 
the  pleadings  present  a  case  which  is  to  be 
govern ed  by  these  sections,  and,  as  defend- 
ant did  not  plead  the  facts  touching  the  in- 
suflldency  of  the  proofs  of  loss,  It  cannot 
MOW  be  heard  to  complain.  We  need  not  de- 
termine whether,  in  the  event  plaintiff  bad 
pleaded  "tliat  he  bad  duly  perfiHnned  all  the 
conditions"  of  the  policy  on  his  part,  the 
general  deolal  of  defendant  would  have  rais- 
in} an  issue  thereon.  Plalntift  did  not  so 
plead.  He  averred  that  he  had  furnished  de- 
fendant with  proof  of  loss  in  writing,  ac- 
companied by  his  affidavit  as  required  by 
law.  Plaintiff,  in  his  pleading,  did  not  state 
generally  "that  he  duly  performed  all  the 
oondltions  on  his  part,"  bnt  undertook  to  set 
ont  the  facta  constituting  the  performance 
of  the  conditions  of  the  policy.  These  were 
denied,  and  this  raised  an  issue,  and  made  It 
necessary  fbr  plaintiff  to  establish  the  fact 
that  be  had  given  proper  proofs  of  loss.  We 
are  aware  that  some  language  la  used  in  Ha- 
;;an  v.  Insurance  Co.,  81  Iowa.  332.  40  N.  W. 
1114,  which.  It  is  insisted,  holds  to  a  contrary 
view.  We  think  the  doctrine  there  aniioun- 
^■ed.  If  it  can  be  said  to  be  susceptible  to  the 
<x>n8tmction  contended  for,  should  be  modi- 
fied In  conformity  with  the  views  herein  ex- 
pressed. The  object  of  the  statute  was  to 
IK'rmIt  a  party  to  state  as  a  conclusion  his 
performimce  of  all  the  conditions  of  tbe  con- 
tract npon  which  he  seeks  to  recover,  and, 
when  that  Is  done,  Issne  can  only  be  raised 
thereon  by  pleading  the  tacts  relied  upon  to 
contradict  the  allegation.  If,  however,  the 
pleader  does  not  seek  to  avail  himself  of  tbe 
lionellt  of  that  provision  of  the  statute,  he  is 
not  in  a  position  to  claim  that  a  general  de- 
nial of  his  allegations  raises  no  Issue.  If,  In 
other  words,  be  undertakes  to  set  forth  the 
facta  constituting  performance,  whether  fully 
or  otherwise,  an  issue  may  bo  made  thereon 
by  a  general  denial,  as  was  done  in  this  case; 
Wo  bare,  then,  a  case  where  there  was  an  1^ 
Kue  as  to  whether  or  not  legal  proofe  of  tbe 
loss  were  fumlslied.    All  of  the  evidence  on 


part  of  the  plaintiff  whlcb  tends  to  sopport 
his  claim  was  the  paper,  a  copy  of  which  we 
liave  lieretofore  set  out;  and,  as  we  have 
shown.  It  was  not  such  proof  of  loss  as  the 
law  required.  As  this  paper  was  objected  to, 
it  should  not  have  been  received  in  evidence. 

Likewise,  the  court  erred  tn  directing  a  ver- 
dict for  plaintiff,  and  in  overruling  defend- 
ant's moti(Ki  for  a  verdict,  because  no  recov- 
ery could  be  liad  In  the  absence  of  evidence 
of  proper  proofs  of  loss  having  been  given. 
It  is  not  necessary  to  consldw  the  questfou 
as  to  whether  proofs  of  loss  were  waived. 
No  waiver  was  pleaded,  and  the  law  Is  well 
settled  in  this  state  that  a  waiw  cannot  be 
relied  npon  unless  it  Is  pleaded.  Edgeriy  v. 
Insurance  Co.,  43  Iowa,  .500;  Eiseman  v.  In- 
Hurance  Co.,  74  Iowa,  11.  ;t8  N.  W.  780;  Bern- 
hard  V.  Insurance  Co.,  40  Iowa,  442;  ZInd£  v. 
Insurance  Co.,'  60  Iowa,  267,  14  N.  W.  792. 

Other  errors  are  assigned,  bnt  we  need  not 
consider  them.  Most  of  the  questions  pre- 
sented arc  determined  by  what  we  have  al- 
ready said.  Reversed. 


DAVIS  V.  ANCHOR  MUT.  FIRB  INS.  CO. 

(Supreme  Court  of  Iowa.    Oct  19, 18^.) 
Cballbnob  to  JuBoa— iKaoKAHOB— Aotiox  ok 

FoLtCT— BVIDBXOI— Abbitkatiok. 

1.  A  challeDge  for  cause,  without  Bpecifying 
the  ground  thereof  is  too  Indefinite. 

2.  Binding  twine  is  covered  by  a  policy  on 
implements,  including  hinders  "and  all  eu<di 
goods  •  *  •  kept  for  sale  In  a  general  im- 
plement store." 

3.  Id  an  action  on  an  insurance  policy,  the 
fact  that  plaintiff  could  have  saved  goods  from 
loss  was  a  matter  of  defense,  to  be  pleaded  and 
proved. 

4.  In  an  action  on  a  fire  innurance  policy, 
the  kind  of  huildlDg  Insured,  ita  material  and 
age,  cannot  be  shown  on  plaintiff's  cross-exam- 
ination,  where  plaintiff  had  not  testified  on  di- 
rect exnraination  as  to  its  value. 

6.  Where  plaintiff,  in  the  jurv's  presence, 
expressly  disclaimed  recovery  for  loss  on  hard- 
ware under  the  policy.  It  was  not  prejudicial  er- 
ror to  charge  tliat  the  policy  did  not  include 
hardware. 

6.  Where  a  policy  provided  that  differences 
as  to  the  amount  of  loss  shoold,  at  the  "written 
request  of  either  party,"  be  submitted  to  arbi- 

iratlon.  and  that  no  action  Hhoald  be  brought  an- 
til  after  tbe  award,  arbitration.  In  the  atwence 
of  a  request  therefor,  was  not  a  condition  prece- 
dent to  an  action. 

Appeal  from  district  court.  Warren  county; 
J.  H.  Hendersen,  Judge. 

Action  on  a  policy  of  Are  insurance.  Judg- 
ment for  the  plaintiff,  and  tbe  defendant  ap- 
pealed. Affirmed. 

W.  F.  Powell.  J.  B.  Williamson,  and  SnlU- 
van  &  Sullivan,  for  appellant  W.  H.  Bmy, 
for  appellee. 

ORANOER,  J.  1.  At  tbe  Impaneling  of  tbe 
Jniy,  one  Whitney  was  examined  as  to  Us 
qualifications  to  sit  as  a  Juror;  and  some  of 
his  answers  showe<1  that  be  hnd  formed  "some 
ophilon,*'  and  would  '*cnter  ui>on  the  tiial  of 
the  case  with  some  bias."    Both  the  court 
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and  couusel  for  defendant  questioned  the  Ju- 
ror after  these  statements,  and  the  defendant 
challenged  ttx  cause,  and  the  challenge  was 
oTerruled,  Complaint  Is  now  made  of  the  rul- 
ing. Appellee  urges  that  the  challenge,  being 
merely  "for  cause,"  Is  insufflctent.  The  same 
point  was  ctmsidered  in  Bonney  t.  Cocke,  61 
Iowa,  303,  16  N.  W.  139,  and  such  a  chal- 
lenge was  hdd  to  be  too  Indefinite.  In  a 
cliallenge  for  cause,  the  cause  of  the  chal- 
lenge should  be  stated.  The  causes  for  such 
challenge  are  specified  in  Code.  3  2772. 

2.  The  policy  covered  an  Insurance  of  $600 
on  a  building,  and  "f600  on  a  stock  of  Im- 
plements, consisting  chiefly  of  wagons,  bug- 
gies,  plows,  cultivators,  •  •  •  binders, 
pumps,  and  all  such  goods,  not  more  hazard- 
ous, kept  for  sale  In  a  general  Implement 
store."  In  the  stock  was  a  quantity  of  bind- 
ing twine,  and  the  court  pemiltted  the  Jury 
to  consider  whether  or  not  It  came  within 
the  terms  of  the  policy.  This  action  of  the 
court  Is  said  to  be  error,  and  It  is  said  that 
binding  twine  could  not  be  Included  In  "goods 
kept  in  a  general  implement  store."  The 
policy  shows,  from  Its  specifications,  that  it 
waa  intended  mainly  to  cover  agricultural  im- 
plnnents;  that  Is,  that  the  stock  was  of  that 
character.  It  did  not  attempt  to  specify  all 
the  kinds  of  property  Insured,  and  hence  other 
articles  than  those  named  may  be  included,  If 
they  are  such  as  are  kept  In  a  general  Impie- 
nient  store,  and  the  Inference  is  that  the  store 
insured  was  such  a  one.  Among  the  articles 
specified  are  binders,  and  twine  Is  essential 
to  the  operation  of  binders.  It  seems  to.  us 
that,  in  a  pro[>er  sense,  it  could  be  regarded  as 
an  Implement,  within  the  meaning  of  the  pol- 
icy. An  "implement"  Is  defined  to  be  "that 
which  fulfills  or  supplies  a  want  or  use." 
The  word  has  an  especial  application  to  an  in- 
strument, tool,  or  utensil,  as  supplying  a  re- 
quisite to  an  end.  Binding  twine  comes  with- 
in the  general  d^nltion  of  the  word,  and  tlie 
scope  of  the  provision  of  the  policy  warrants 
such  a  use  of  it. 

3.  The  plaintiff  was  a  witness,  and  testified 
as  to  the  fact  of  the  fire:  that  it  occurred  on 
the  morning  of  June  20.  1893;  as  to  what 
was  burned;  and  as  to  the  value  of  the  per- 
sonal property.  On  cross-examination,  de- 
fendaut  attempted  to  show  where  plaintiff 
was  on  the  night  of  the  fire,  which  the  court 
excluded.  Complaint  is  made  of  the  ruling, 
and  it  Is  said  that  the  purxiose  waa  to  show 
that  the  plaintlfF  could  have  saved  property 
from  the  fire.  If  he  so  wished.  The  difficulty 
is.  thore  was  no  such  issue.  If  the  defendant 
relied  on  the  negligence  of  the  plaintiff,  ei- 
ther as  defense,  or  to  mitigate  the  dnmn}!^s, 
it  was  a  matter  to  be  pleaded  and  proven. 
It  Is  further  said  that  they  had  a  right  to 
show  the  kind  of  a  buildlug.  what  the  ma- 
torial  was,  and  how  long  used.  We  do  not 
see  wliat  for.  The  law  fixed  the  measure  of 
recovery,  prima  facie,  at  the  amount  stated 
iu  the  pdlicy.  and  such  inquiries  could  only 
iso  lo  the  value  of  the  building.  Plaintiff  had 


not  testified  on  the  direct  examlnaticm  as  to 
that  fact.    There  was  no  err<»-  In  the  ruling. 

4.  The  following  is  the  sixth  instmctioD 
given:  "The  pc^lcy  covering  the  goods  and 
merchandise  described  the  same  as  follows: 
'On  stock  of  implements,  consisting  chiefly  of 
wagons,  buggies,  plows,  cultivators,  com 
plants,  mowers,  reaps«,  blndon,  pumps, 
and  all  such  goods,  not  more  hazardous,  kept 
for  sale  In  a  general  implranent  stare.'  Under 
this  provision  of  the  policy.  It  would  indude 
all  ot  the  articles  Bpeelflcally  described,  an<1 
all  of  such  other  articles  ordinarily  kept  for 
sale  In  a  general  implement  atore,  but  wooM 
not  Include  articles  kept  for  sale,  such  as  arv 
not  so  ordinarily  kept  in  such  implement 
store,  and  therefore  would  not  include  bard- 
ware  kept  for  sale,  unless  such  hardware  was 
so  usually  kept  for  sale  In  sudi  general  Im- 
plement store.  You  are,  therefore,  only  to 
allow  the  actual  cash  value  fca*  such  property 
as  was  destroyed  or  damaged,  as  Mdinarily 
and  usually  is  kept  In  a  general  imiriemeot 
store."  The  complaint  Is  that  there  was  no 
evidence  that  hardware  was  usually  kept  for 
sale  in  an  Implement  atare,  and  that  the  lan- 
guage of  the  Instruction  in  relation  to  hard- 
ware is  prejudicial.  We  think  that  the  court 
might  well  have  said  to  the  Jury,  in  terms, 
that  there  could  be  no  recovery  for  hard- 
ware, for  plaintiff  made  no  such  c^im,  but. 
on  the  contrary,  disclaimed  the  right  in  the 
following  language:  "Oounsd  for  plaintiff 
here  states  to  the  court  that  this  policy  did 
not  Include  hardware,  and  they  shall  not  ask 
and  damages  on  account  of  the  loss  of  bard- 
ware."  This  statement  wus  made  In  the  ex- 
amination of  a  witness,  and  must  bare  been 
in  the  presence  of  the  Jury;  and,  when  the 
language  ot  the  instruction  Is  talten  with  the 
statement  of  counsel,  the  Jury  could  noi 
huve  understood  otherwise  than  that  then- 
could  be  no  recovery  for  hardware.  Xor 
does  the  amount  of  the  verdict  necessiirtly 
include  a  finding  for  hardware. 

6.  The  question  regarded  by  both  parties  as 
the  important  one  in  the  case  arises  on  a  con- 
struction of  the  policy.  It  contains  the  fol- 
lowing provisions:  Sec.  9.  "The  amount  of 
sound  value,  and  of  the  loss  or  damage,  sliall 
be  determined  by  agreement  between  tlu' 
company  and  the  assured;  but  if,  at  any 
time,  differences  should  arise  as  to  the 
amount  of  any  loss  or  damage,  or  as  to  any 
question,  matter,  or  thing  concerning  or  ari.'^- 
ing  out  of  this  insurance,  every  such  differ- 
ence shall,  at  the  written  request  of  either 
party,  be  submitted,  at  the  equal  expense  vf 
the  parties,  to  competent  and  impartial  per- 
sons, one  to  be  chosen  by  each  party;  and 
the  two  so  chosen  shall  select  an  umpire  tn 
act  with  them,  In  case  of  their  disagreement: 
aud  the  award  in  writing  of  two  of  theut 
shall  be  binding  and  conclusive  as  to  thi- 
amount  of  sueli  loss  or  damage,  or  as  to  any 
question,  matter,  or  thing  submitted,  but 
shall  not  decide  the  liability  of  the  company; 
and  until  such  proofs^  dedaratiouu,  and  cer- 
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tlflcates  are  produced,  and  examinations  and 
appreifals  permitted,  the  loss  shall  not  be 
parable."  Sec.  10.  "It  1b  farthennore  hereby 
expressly  provided  and  motnally  agreed  that 
DO  salt  or  action  against  this  company  for  the 
recovery  of  any  claim  by  virtue  of  this  policy 
shall  be  austaloable  In  any  court  of  law  or 
cbancery  until  after  snch  awards  aliall  have 
been  obtained,  fixing  the  amonnt  of  sucb 
claim  in  the  manner  herein  provided."  Net- 
titer  of  the  parties  made  a  written  request  for 
tbe  arbttratlon  of  any  difference,  nor,  In  fact, 
any  request    The  defendant  pleads  these 
provisions  of  tbe  policy,  and  says  that  the 
arbitration  therein  provided  for,  unless  waiv- 
ed by  tbe  defendant,  Is  a  condition  precedmt 
to  a  recovery.   It  appears  from  appellant's 
argument  tbat  tbe  district  court  construed 
the  policy  to  mean  that  an  arbitration  was 
not  a  condition  precedent,  unless  requested  In 
writing,  and,  as  no  request  had  been  made, 
the  court  did  not  submit  to  the. Jury  the  de- 
fense so  pleaded.  We  agree  with  tbe  district 
court  in  its  constmctkm  of  the  policy.  Its 
language  is  that  "ns  to  any  question,  matter, 
or  thing  concerning  or  arising  out  of  this  in- 
surance, every  sucb  difference  shall,  at  the 
written  request  of  either  party,  be  submitted 
*  *  *  to  competent  and  Impartial  permna" 
It  Is  difficult  to  elattorate  language  that  is  so 
plain,  and,  of  Itself,  so  conclusive.    It  we 
ellmUiate  the  words,  "at  tbe  written  request 
of  either  party,"  we  have,  in  terms,  a  pro- 
visloa  for  arbitration  as  a  condition  precedent 
to  a  right  of  action.  If  we  restore  the  words, 
the  provMon  is  so  modified  that  the  arbltra- 
tloa  la  only  to  be  had  on  request   Until  there 
is  a  written  request,  neither  party  Is  com- 
pelled to  arUtrate^   Appellant's  construction 
Is  that  idalntltr  must  request  arbitration,  and 
then,  if  be  desires,  defendant  may  waive  it 
That  would  be  tbe  same  as  If  the  policy  pro- 
vided that  snch  differences  should  be  arbi- 
trated unlras  defendant  waived  tbe  right 
The  language  of  tbe  policy  cannot  be  tortured 
into  such  a  meaning.  When  a  difl!erence  aris- 
es, it  gives  either  party  a  right  to  enforce 
arbitration  by  requesttng  It   If  neither  re- 
quests it,  the  provMon  for  arbitration  Is  not 
made  t^ratlve  in  tbat  particular  case.  Im- 
portance is  attached  to  section  10,  because  of 
Its  language,— that  no  action  sliall  be  main- 
tained until  tbe  award  provided  for  in  tbe 
preceding  section  shall  have  been  obtained. 
That  language  means  no  more  than  this: 
Tbat  when  arbitration,  provided  for  in  sec- 
tion 9,  la  invoked  as  by  its  terms  provided,  no 
action  can  be  maintained  until  tbe  award  is 
had.    Section  10  merely  saves  to  the  party 
desiring  it  the  right  to  the  award  under  sec- 
tion 9;  but  if  he  desires  it  be  must  take  the 
steps  agreed  upon  to  obtain  It  Appellant, 
with  much  care,  has  collected  authorities  in 
which  arbitration  has  been  held  to  be  a  con- 
dtttoD  precedent  to  an  action.   Such  authori- 
ties nre  numerous,  but  not  one  of  those  cited 
sustain  such  a  rule,  under  tbe  facts  of  this 
case.    The  following  from  May,  Ins.  |  4d3, 
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seems  decbdve  of  the  point:  "Where  a  policy 
provides  tor  arbitration  upon  the  written  re- 
quest of  tSther  party,  a  request  In  writing  is 
a  condition  precedent  to  appraisal  and  award; 
and.  If  there  Is  no  such  request  arMtratkm  is 
not  necessary  before  suit.  When  It  was  In 
tbe  power  of  the  company  to  hare  an  arbltra- 
tloD  by  written  request,  and  they  tailed  to 
avail  tbemsdves  of  tbe  right,  th^  are  es- 
topped from  setting  up  'no  award*  as  a  de- 
fense to  an  action  by  the  assured.  *  *  *  If 
written  request  is  not  made,  tbe  condition  for 
arbitration  Is  waived."  Insurance  Ca  v. 
Badger,  68  Wis.  283.  10  N.  W.  504;  Nnmey 
T.  Insurance  Co.,  63  Mich.  633,  30  N.  W.  350; 
Gere  v.  Insurance  C3o.,  67  Iowa,  272.  23  N.  W. 
137.  and  25  N.  W.  169.  This  conclusion  ren- 
ders it  unnecessary  for  us  to  consider  tbe 
validity  of  the  provisions  of  tbe  policy  as  to 
arbitration.  Tbe  verdict  is  not  excessive,  and 
tbe  Judgment  la  affirmed. 


RESSO  v.  LEHAN. 
(Supreme  Court  of  Iowa.   Oct  18,  180S.) 
Master  and  Bekvaxt— Skhticr^  or  Uimok— Coti- 

TRACT — EVIDBXOB. 

1.  Where  the  complaint  In  an  action  for 
waces  alleges  that  no  part  of  tbe  wages  cialm- 
ed  hail  been  paid,  and  tlie  answer  alleges  that 
pirititiff  bad  been  paid  ia  full,  plaintiff  may 
state  the  amount  paid  him  by  defeodaot  on  ac- 
coant  of  wages. 

2.  Where  one  who  took  a  minor  to  live  In 
his  family  is  sued  by  tbe  minor  for  services, 
eridence  as  to  how  lonff  plaintiff  was  with  the 
person  from  whom  defendant  received  falm, 
what  efforts  hod  been  made  to  get  liim  a  home, 
and  whether  plaintiff  considered  himjulf  defend- 
ant's adopted  son,  are  immaterial. 

3.  Where  defendant  in  snch  action  allegefi 
that  the  services  were  to  be  paid  for  by  his  carp 
and  education  of  plaintiff,  evidenre  as  to  amount 
of  clothing  furnished,  of  plaintiff's  aliility  for 
work,  and  the  amount  and  quality  of  his  work, 
are  admissible. 

4.  In  such  case,  evidence  that  defendant 
promised  to  pive  plaintiff  a  sum  of  money,  and 
ft  tRnm  and  harness,  if  he  continued  to  live  with 
him  till  a  certain  time,  is  admissible  to  ^ow 
that  he  expected  to  pay  for  plalDtiEf*B  services. 

6.  One  suing  for  the  Tolne  of  services  while 
a  minor,  and  living  with  defendant.  Is  entitled 
to  recover  on  overcoming  the  presumption  that 
his  services  were  gratuitous  by  evidence  that  it 
was  the  understanding  of  tbe  parties  that  com- 
pensation should  be  paid. 

Ai^wal  from  district  court  Sbdt^  county; 
N.  W.  Macy,  Judge. 

Plaintiff,  for  cause  of  action,  alleged  la  bis 
original  petition.  In  substance,  as  follows: 
That  tbe  defendant  was  indebted  to  him  Id 
the  sum  of  (1,350  for  services  as  a  farm 
band,  [Krformed  at  the  defendant's  request 
no  part  of  which  had  been  paid,  and  which 
Indebteduess  arose  as  follows:  "That  on  tbe 

—  •  day  of  September,  1880,  at  tbe  request 

of  the  said  defendant,  he  entered  Into  the 
employment  of  the  defendant  as  a  farm  hand, 
and  continued  in  said  employment  until  on  or 
about  the  20th  day  of  December,  1880,  for 
which  service  the  said  defendant  agreed  to- 
pay  him  what  It  was  'reasonably  worth.' " 
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Following  this,  he  alleges  the  value  of  the 
services  for  each  ^ear,  and  demands  Judg- 
ment for  (1,200.  with  interest.  The  defend- 
ant answered,  denying  generally,  and.  In  an 
amendment,  alleged  that  about  September, 
1880,  he,  at  the  instance  of  a  Catholic  priest 
then  havlng'platntiff  in  custody  for  the  pur- 
pose of  finding  him  a  home,  was  taken  by 
the  defendant  to  his  home,  kept,  schooled, 
clothed,  fed.  and  cared  for  as  a  member  of 
defendant's  family,  until  abont  December, 
1889;  that  whatever  labor  plaintlfif  perform- 
ed for  the  defendant  was  during  said  time, 
and  while  be  was  so  realdiug  an0  making 
his  home  with  the  defendant,  as  a  member  of 
Ilia  family;*  that  he  was  allowed  and  permit- 
tefl  to  go  to  school,  and  performed  no  labor 
for  defendant,  except  as  a  member  of  his 
family.  Defendant  further  alleges  that  the 
plaintiff  has  been  fully  paid  for  all  the  labor 
and  services  performed  by  him.  "In  the  way 
iif  money  paid  to  him,  and  the  furnishing  of 
a  home,  clothing,  food,"  etc.  The  case  pro- 
reeded  to  trial  upon  these  Issues,  and,  at 
the  close  of  the  plaintiff's  testimony,  plaln- 
i  Iff  filed  an  amended  and  substituted  petition, 
iiUeging  the  IndebtiHluess  as  before  stated, 
aud  that  the  Indebteduess  arose  as  follows: 

•  That  on  the  day  of  September.  1880, 

the  said  plaintiff  entered  into  the  employment 
of  the  defendant  as  a  farm  hand,  and  con- 
tinued In  said  employment  until  on  or  about 
the  26th  day  of  December.  1890;  that  said 
services  were  reasonably  worth  $1,350."  Fol- 
lowing this,  he  alleges  the  "reasonable 
worth"  of  each  year's  services,  and  asks 
Judgment  for  $1,350.  with  interest.  It  was 
agreed  that  the  defendant's  answer  on  file 
t<houId  stand  as  an  answer  to  this  amendeii 
and  substituted  petition,  and  upon  these  la- 
Kuea  further  evidence  was  taken,  and  the 
cause  submitted  to  the  Jury.  The  verdict 
was  returned  In  favor  of  the  plaintiff  for 
$M1.64.  and  Judgment  entered  thereon.  De- 
fendant appeals.  AfflWned. 

Smith  &  Cnlllson,  for  appellant  Byers  8t 
Tjockwood.  for  appellee. 

GIVEN,  O.  J.  1-  Appellant's  first  com- 
Idalnt  Is  of  certain  rulings  in  talUng  the  tes- 
timony. These  and  otbw  obJectlOTis  will  be 
better  understood  by  stating  tba  following 
undisputed  facts:  In  the  fall  of  1881,  the 
plaintiff,  then  about  11  years  of  age,  and 
without  parents,  guardian,  or  home,  was  tak- 
en by  the  defendant,  without  I^al  adoption, 
to  his  home  to  reside.  Plaintiff  continued  to 
reside  with  the  defendant,  as  a  member  of 
his  family,  until  about  December.  18S9.  Dur- 
ing all  that  time,  plaintiff  received  bis  sup- 
port from  the  defendant,  and  labored  for  the 
defendant  on  his  farm,  except  during  about 
seven  months,  wbev  attending  school,  daring 
which  time  he  worked  only  momlDgB  and 
evenings. 

2.  Appellant  complains  that  plaintiff  was 
permitted  to  state  the  amount  of  money  paid 


to  him  by  the  defendant.  This  was  Id  i«>w 
under  plaintlfrs  allegation  that  no  part  of  the 
wages  claimed  bad  been  paid,  and  defend- 
ant's allegation  that  be  had  been  paid  In  fnlL 
The  evidence  was  properly  admitted.  Under 
the  Issues  and  undisputed  facts.  It  was  Imma- 
terial how  long  plaintiff  bad  been  with  the 
person  from  whom  defendant  received  him, 
what  efforts  had  been  made  to  get  him  a 
home,  or  whether  plaintiff  considered  himself 
the  adopted  son  of  the  defendant;  and  that 
evidence  was  properly  exdnded.  There  was 
no  error  in  admitting  evidence  of  the  kind 
and  amount  of  clothing  furnished  to  the  plain- 
tiff, nor  as  to  the  kind  of  boy  he  was  to  work, 
and  the  kind  and  amount  of  work  be  per- 
formed for  the  defendant  This  was  material 
to  fix  the  amount  to  be  recovered.  PlaintifT 
was  permitted  to  testify  that  at  one  time  "Mr. 
Lehan  told  me,— going  down  to  the  yard,  oa<^ 
day,  he  says^— 'If  you  stay  with  me  until' 
such  a  tlme,.*I  will  give  yon  a  team,  bamess. 
and  wagon,  and  I  will  give  yon  $200.* "  Let 
It  be  conceded,  as  claimed  by  appellant  that 
this  only  tends  to  show  a  mere  promise,  and 
not  a  coQtract.  yet  It  was  admissible  as  tmd- 
Ing  to  show  the  expectation  of  the  parties  as 
to  ouupensation  for  the  servlcea.  Plaintiff 
testified  that,  some  tlioe  after  the  defendant 
had  turned  him  off.  he  returnod  to  do  ceitaiii 
work,  and  was  taken  sick,  and  remained  ill 
at  defendant's  home  for  several  weeks.  He 
was  then  permitted  to  state  that  the  eoanty 
paid  one  of  the  physicians  who  attended  him. 
and  that  he  paid  the  other,  and  tbe  kind  of 
care  be  received  from  defendant's  family, 
mils  was  admitted,  says  the  court,  only  to 
show  the  relations  between  the  parties. 
There  was  no  prejudicial  error,  if  error  at  all. 
in  the  ruling.  Other  errors  are  assigned  npon 
rulings  In  taking  the  evidence,  bat  we  do  not 
think  tbe  rulings  were  enroneoos,  nor  the 
complaints  of  suffldeot  Importanoe  to  reqiriie 
further  notice. 

3.  The  court  after  saying  to  the  Juiy  that 
plaintiff  was  a  member  of  defendant's  family 
during  the  time  lie  rendered  the  snrlces  sued 
for.  Instructed  as  follows:  "The  presnmption 
of  law  Is  that  such  services  were  giatnltoos; 
and  the  burden  of  proof  Is  on  the  plaintiff 
to  show  an  express  promise  on  defendant's 
part  to  make  compensation  therefor,  or  ancli 
facta  and  clrc^umstances  as  will  aathorixe  the 
Jury  to  find  that  the  services,  or  some  part 
thereof,were  rendered  in  the  expectation  by 
the  plaintiff  of  receiving,  and  by  defendant  of 
making,  compensation  therefor."  Tb\a  In- 
struction Is  in  accord  with  the  ruling  lir  Scul- 
ly V.  Scully's  Ex'r,  28  Iowa,  548.  See,  also, 
McGarvy  v.  Roods,  73  Iowa,  363,  SS  N.  W. 
488;  Cowan  v.  Musgrave,  73  Iowa.  384.  3.1 
N.  W.  406;  Tklagarretl  v.  Magarrell,  74  Iowa, 
878,  37  N.  W.  961. 

Appellant  argues  at  length,  and  with  many 
citations,  that  the  promise,  as  testified  to 
by  plaintiff  and  quoted  above,  does  not  con- 
stitute an  agreement  to  pay  tor  the  services, 
and    therefore    plaintiff    cannot  recover. 
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Again,  we  say,  let  this  be  conceded,  yet  sui-e- 
lj  It  tends,  not  only  to  show  an  express 
iiKreement,  but  the  expectations  of  the  pnr- 
tles.  There  was  other  evidence,  tending  In 
the  same  dlrectkm,  from  which  the  Jnry  was 
warranted  In  finding  that  the  plaintiff  ren- 
dered, and  the  defendant  recelTed,  the  serr- 
Icea  with  the  expectation  that  compensation 
would  he  made,  If  not  that  there  was  on  ex- 
press agreement 

Appellant  contends  that  phiintiff  Is  only 
entitled  to  recorer,  If  at  all,  npon  the  promise 
to  glre  him  the  team  and  $200,  and  that  1k 
cannot  recover  tfaOTefor  In  this  action.  That 
promise  1b  not  pleaded  or  relied  upon  as  of 
itself  constituting  an  agreement,  but  is  relied 
upon,  In  connection  with  other  facts  proven, 
to  show  the  understanding  and  expectntion 
of  the  parties. 

The  court  told  the  Jury  that  the  facts  and 
circumstances  must  fairly  show  that  the  par^ 
ties  expected  to  give  and  receive  compensa- 
tion. Appellant  contends  that  the  circum- 
stances must  "indicate  clearly,  directly,  poel- 
tively.  and  unambiguously"  such  expecta- 
liUL  Positive  proof,  In  the  sense  that  it 
leaves  no  doubt  Is  not  required  on  such  is- 
sues. Facts  and  circumstances  that  fairly 
flhow  the  alleged  expectations  surely  indl- 
<-ate  them  aa  claimed  by  appellant.  The  In- 
stmcUon  csUs  for  the  degree  of  proof  requir- 
ed In  such  cases. 

Much  is  said  in  argumwit  as  to  contracts 
liy  and  with  minors,  and  the  right  of  mi- 
nors to  disaffirm  their  contracts,  all  of 
which  has  but  little  If  any,  application  to 
rhls  caae.  True,  plaintiff  was  a  minor;  but 
be  Is  entitled  to  recovor  for  his  services, 
t  bough  a  member  of  defendant's  family,  if 
he  has  orereome  the  presumption  that  the 
services  were  gratuitous  by  showing  an  ex*  : 
l>ress  agreement  or  expectation  of  the  par-  | 
ties  that  he  was  to  be  compensated.  The  ; 
Jury  found  specially,  and  with  sufficient  wat^ 
rant  In  the  evidence,  that  there  was  an  ex- 
press promise  on  defendant's  part  to  pay  for 
the  servic<»;  and  phUntlff  Is  entiUed  to  the 
benefit  of  this  agreement,  though  be  was  a 
minor. 

It  Is  complained  that  the  Jury  was  told,  if 
It  foimd  for  the  plaintiff,  it  should  give  him 
what  his  services  were  worth  more  than  the 
board,  support  clothing,  edncatlOD,  and  mon- 
ey furnished  him  by  the  defendant  The 
complaint  is  that  this  denies  to  the  defendant 
credit  for  the  "benefits  and  Influence  of  hom^ 
tbs  care  bestowed  uimn  the  plaintiff,  and  all 
those  matters  that  surround  and  Influence 
boys,  and  really  flx  and  determine  th^r  char- 
acters and  worth  in  manhood."  According 
to  the  record,  this  case  Is  not  one  for  a  very 
large  credit  on  these  accounts,  yet  whatever 
credit  appellant  is  entitied  to  is  accorded  to 
him  in  the  instruction.  All  that  appellant 
contends  for  Is  Included  In  support  and  edu- 
cation. 

4.  Apt>eUant*s  farther  contention  la  that 
the  verdict  la  contrary  to  the  evidence  and 


lustructions.  We  have  examined  the  record 
with  the  care  which  the  Importance  of  the 
case  demands,  and  are  of  the  opinion  tbiit 
the  Instructions  correctly  present  the  law 
applicable  to  the  case;  that  the  verdict  is  in 
harmony  with  the  iDstrnctlous,  and  has  such 
support  in  the  evidence  as  that  we  should 
not  disturb  it  Affirmed. 


J0HX80N  v.  BUTT. 
(fSupreme  Court  of  Nebraska.  Oct  15. 1805.) 

ADVEH8E  POSSESSIOX— PSBKISSIVI  HOLUISO. 

1.  Evidence  Md  sofBdent  to  sustain  the 
finding  of  the  trial  court. 

2.  Occupancy  of  land  by  permissioo  of,  and 
subservient  to,  the  true  owner,  will  not  estab- 
lish a  titie  by  adverse  possessiMi. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Saunders  coun- 
ty; Miller,  Judge. 

Action  by  John  Johnson  against  Joseph  E. 
Butt  to  quiet  title.  JiulK'iuent  for  defend- 
ant and  plaintiff  appeals.  Affirmed. 

Frank  Dean,  fOr  appellant  C.  Thompiioii. 
for  appellee. 

IRVINE,  G.  This  was  an  action  by  tiie 
appellant  against  the  appellee  to  quiet  titie  to 
a  tract  of  land  In  Saunders  county.  The 
plaintiff  claimed  titie  by  adverse  possession 
only.  There  was  a  finding  and  decree  for  the 
defendant.  Tbe  brief  of  the  appellant  does 
not  call  attention  to  any  specific  errors  but 
Is  addressed  genially  to  the  ai^rumcnt  that 
the  findings  were  contrary  to  the  evidence. 
The  findings  have  sufficient  support  from  the 
evidence,  on  at  least  two  grounds:  First. 
There  is  sufficient  evidence  to  Justify  the 
trial  court  In  finding  that  there  was  an- Inter- 
ruption of  the  plaintiff's  possession;  In  other 
wordsk  that  the  plaintiff  did  not  show  continu- 
ous pMSestion  fbr  the  statutory  period.  Sec- 
ond. There  is  evldeoee  Justifying  tbe  trlsl 
court  In  finding  that  the  plaintiff's  possesiUon 
was  not  advent  but  was  permissive,  In  Its 
chsiacter,  for  a  pwtion  of  the  pwlod,  at  least. 
The  evld^ce  ve  refer  to  Is  that  the  agent  of 
Butt,  the  true  owner,  made  an  arrangement 
with  plaintiff  whereby  plaintiff  was  to  have 
the  use  of  the  land  In  consldenitiott  of  his 
paying  tbe  taxes  thereon,  and  that  plaintifTrt 
occupancy  was  bf  Tlrtns  of  that  snange- 
ment;  that  Is,  as  a  tmant  of  Butt,  and  not 
as  one  holding  adversely  to  him.  Such  a  per- 
missive occupancy  does  not  establish  titie 
adverse  poasesaioD.  Smltii  t.  Hitchcock,  88 
Neb.  104,  66  N.  W.  791.   Judgment  affirmed. 


UATBK  T.  VBR  BRTCK. 

(Supreme  Court  of  Nebraska.  Oct  15, 1895.) 

Aoiioir  on  Snoub  CoimtioT^FLBADtsa  asd 
pHOor— S*i.e— TswDBR  ot  Goods. 

1.0n  a  petition  alle^^ug  merely  a  special 
contract  and  performance  by  the  piaiatifl,  the 
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plotntlff  cannot  recorer  on  a  qnnntum  meruit 
for  pnrt  pprfomuincc.  Stock  Co.  t.  l^rob,  50 
N.  W.  1019,  38  Neb.  889,  followed.  West  r. 
Van  Pelt,  51  N.  W.  313,  81  Neb.  68,  distin- 
SriBhed. 

2.  On  ■  contract  for  the  dellTery  of  goods, 
the  vendee  Is  not  entitled  to  recover,  where  de- 
Uverr  wna  tendered  at  the  time  of  performance, 
and  the  tender  kept  good  till  the  trlaL 

(Syllabus  bj  the  Court) 

Brrw  to  district  court,  Harlan  connty;  Gas- 
lln,  Judse. 

Action  by  Theodore  Mayer  aftalnst  J.  A. 
Ver  Bryck.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

John  Everson,  for  plaintiff  In  error.  W. 
M.  Morning,  for  defendant  In  error. 

IRVINE,  0.  This  waa  an  action  by  Mayer 
to  recover  for  services  alleged  to  have  lK?en 
performed  for  Ver  Bryck,  aa  a  real-estate 
broker.  There  waa  a  verdict  and  judgment 
for  the  defendant,  a  reversal  of  which  Is 
■ought  by  the  plaintiff. 

The  plaintiff  requested  the  following  In- 
Btructlon.  which  was  refused:  "If  you  find 
that  defendant  Ver  Bryck  requested  plain- 
tiff, Mayer,  to  assist  In  the  sale  of  defend- 
ant's property,  described  In  the  petition  of 
plaintiff,  and  that  plaintiff.  Mnyer,  did  assist 
in  said  sale,  even  if  plaintiff  did  not  wholly 
procure  said  purchaser,  still.  If  plaintiff,  May- 
er, at  the  request  of  defendant,  Ver  Bryck, 
assisted  in  procuring  the  sale,  he  is  entitled 
to  what  his  services  are  reasonably  worth, 
and  your  verdict  must  be  tor  plaintiff."  The 
refusal  of  this  instruction  la  assigned  as  er- 
ror. The  plaintiff  also  requested  the  follow- 
ing Instruction:  "The  Jury  are  Instructed 
that  if  you  find  from  the  evidence  that  the 
defendant,  Ver  Bryck,  requested  the  plaintiff 
to  procure  a  purchaser  for  the  brick  store  de- 
scribed, and  in  pursuance  thereof  the  said 
plaintiff,  Mayw,  procured  a  purchaser,  with 
whom  defendant,  J.  A.  Ver  Bryck,  after- 
wards n^otiated  a  sale  himself,  neverthe- 
less the  said  plaintiff,  Mayer,  would  be  enti- 
tled to  recover,  and  you  will  find  for  the 
plaintiff."  This  the  court  gave,  adding  the 
following  modification:  "Provided,  plaintiff 
found  a  purchaser  and  effected  a  sale,  and 
defendant  promised  to  pay  said  plaintiff  friO 
therefor,  as  averred  In  the  petitlou."  The 
modification  of  this  Instruction  Is  assigned  as 
error.  These  two  assignments  may  be  treat- 
ed together. 

The  plaintiff  contends  that  the  law  Is  as 
stated  In  the  Instructions  requested,  without 
modification,  and  cites  in  support  of  that 
cwtention  a  number  of  decisions  Of  this 
ttouiii.  The  question  must,  however,  Iws  de- 
termined aa  one  rather  of  pleading  than  of 
subetnntlve  law.    The  petition  la  as  follows: 

"On  or  about  the   day  of  January.  1890, 

the  defendant  requested  plaintiff  to  find  him  a 
pnrcliaser  of  lot  two  in  block  sixteen  in  First 
addition  to  Alma,  Nebraska,  on  terms  fixed 
by  the  defendant,  and  agreed  to  pay  plaintiff 
for  bis  services,  and  as  compeusotion  for 


finding  said  purchaser  and  making  said  sale, 
the  sum  of  fifty  dollars.    On  or  nbont  tike 

 day  of  ,  1890,  this  plaintiff  found 

a  purchaser  for  said  premises,  for  said  de- 
fendant, and  sold  said  premises  to  him  on 
terms  fixed  by  defendant,  whereby  said  de- 
fendant became  Indebted  to  plaintiff  In  the 
sum  of  fifty  dollars.  No  part  of  said  sum 
has  been  paid,  and  there  Is  now  due  from 
defendant  to  thia  plaintiff  the  sum  of  fiftr 
dollars  ($50),  for  which  sum,  with  costs,  plain- 
tiff asks  Judgment."  There  is  no  count  up- 
on a  quantum  meruit  The  plaintiff  pleaded 
a  special  contract  that  he  should  receive  $50 
as  compensation  for  finding  a  purchaser  and 
making  a  sale;  and  the  court  did  not  en- 
in  refusing  to  permit  the  Jury  to  base  Its 
verdict  upon  a  quantum  meruit,  which  was 
the  effect  of  refusing  the  Instructions  ns  OFk- 
ed.  Most  of  the  cases  cited  do  not  tend  to 
support  the  plaintlfTs  contention  that  be  was 
entitled  to  recover  on  a  quantum  meruit  un- 
der the  pleading.  Nearly  all  the  cases  cited 
by  him  state  only  the  rule  determining  the 
broker's  right  to  recover.  No  question  of 
pleading  is  presented  In  these  cases,  and  the 
petition,  where  its  nature  Is  disclosed,  was 
tipon  a  quantum  meruit  In  Gregg  v.  I^oom- 
Is.  22  Neb.  174.  34  N.  W.  355,  It  Is  Intimated 
that  the  evidence  introduced  to  show  that 
the  broker  had  procured  a  purchaser,  who 
had  thereafter  effected  a  purchase  from  the 
owner  directly,  was  not  admissible  under  the 
pleadings.  But  even  In  that  case  the  opin- 
ion discloses  that  the  petition  counted  on  a 
quantum  meruit.  In  West  v.  Van  Pelt  ^ 
Neb.  63,  51  N,  W.  313,  a  broker  to  procure  a 
donation  of  land  was  permitted  to  recover  on 
a  quantum  meruit,  under  a  petition  alleging 
merely  a  special  extract  But  this  waa  be- 
cause the  court  considered  that  the  pleadings 
contained  sufficient  averments  of  a  waiver 
of  full  performance  to  justify  a  submission 
to  the  jury.  In  no  case  has  the  court  held 
that  where  the  pleadings  allege  a  special  con- 
tract only,  the  plaintiff  can  recover  without 
showing  performance  upon  bis  part  To  re- 
cover upon  a  part  performance,  or  to  recover 
on  a  quantum  meruit  facts  justifying  such 
recovery  must  be  pleaded.  Stock  Co.  v. 
Lamb,  38  Neb.  839,  56  N.  W.  1019. 

The  defendant  denied  the  employment  of 
plaintiff,  but  admitted  that  after  the  sale 
was  effected  he  promised  to  give  the  plaintiff 
a  suit  of  clothes.  He  then  pleaded  that  he 
bad  offered  him  the  suit  of  clothes,  and  that 
he  tendered  It  in  court.  The  plaintiff  asked 
the  court  to  Instruct  the  jury,  in  effect  that 
if  the  agreement  was  to  pay  the  plaintiff  in 
goods,  and  If  the  defendant  had  failed  to  do 
so,  then  the  plaintiff  would  be  entitled  to 
recover  the  value  of  the  goods  in  money. 
The  refusal  of  this  Instruction  Is  assigned  as 
error.  The  evidence  was  undisputed  that 
the  defendant  tendered  a  suit  of  clothes  to 
the  plaintiff.  The  plaintiff  swears  that  he 
refused  it  because  defendant  promised  him 
a  tailor-made  salt,  worth  $50,  and  h«  was 
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tendered  a  ready-made  buH,  worth  much  less. 
It  ma'y  be  that,  If  the  plaintiff  had  requested 
an  iDstnictlon  submining  to  the  jury  this  Is- 
sue, he  would  hare  been  entitled  to  It;  that 
is.  that  If  defendant  bad  a^eed  to  supply 
the  plaintiff  with  a  tailor-made  suit,  worth 
$50.  and  had  tendered  a  less  vatnable.  ready- 
made  suit,  this  would  be  a  failure  to  deliver 
the  goods  according  to  the  contract,  and 
would  entitle  the  plaintiff  to  recoTer  In 
money  the  yalue  of  the  suit  which  shoitld 
have  l>een  delivered.  Bat  the  Instrnctlon 
asked  did  not  so  submit  the  question.  Un- 
der the  instruction,  as  requested,  the  Jury 
would  have  been  required  to  find  for  the 
plaintiff  for  the  value  of  the  salt  In  m<mey, 
although  they  f&und  the  agreement  to  be  as 
the  defendant  contended,— to  deUvCT  a  ready- 
made  suit  such  as  the  defendant  tendered, 
and  wblch,  U  necessaiy  to  avoid  error,  we 
must  assnme  to  have  been  tendered  in  court 
in  accordance  with  the  answer.  It  is  clear 
that  If  the  defendant  only  agreed  to  give 
■ocb  a  suit  OS  be  offered  to  the  plaintiff,  and 
If  on  the  trial  he  tntdored  that  suit  anew, 
the  plaintiff  would  not  be  entitled  to  recover. 

It  is  asalgnecl  that  the  verdict  Is  not  sna- 
tained  by  the  evidence.  We  have  examined 
the  evidence,  and  find  It  aufHdenL  Judg- 
ment affirmed. 


VrEBrtllTZ  et  al.  v.  AULTMAN.  MILLER 

&  GO.  et  al. 
(Eiopreme  Court  of  Nebraska.  Oct  15,  VS^.) 

ESTOPPBL  BT  RbPKESXSTATIONS. 

One  8.,  the  owner  of  land  against  which 

a  jndgraetit  was  an  apparent  lien,  represented 
to  M.  that  the  judgment  was  a  valid  lien,  and 
that  be  would  pay  the  amount  due  thereon.  M. 
relying  upon  such  representations,  purchased 
the  judgment.  Held,  that  S.  is  estopped  from 
assertiug  against  M.  that  the  judgment  Is  not  a 
lien. 

(Syllabus  by  the  Court) 

Error  to  district  court  Wayne  connty; 
Jackson,  Judge. 

Action  by  Aultman,  Billler  &  Co.  against 
Wlelbelm  Vlergntz.  Judgment  for  plalDtiffs, 
which  judgment  was  assigned  to  Horace  Mc- 
Brlde,  and  was  levied  on  land  of  defendant 
■old  to  Julius  A.  Sanders.  From  an  order 
conflrmlng  the  sale  of  such  land,  defendant 
and  Sanders  bring  error.  Affirmed. 

Oec  N.  BeelB  and  W.  F.  Schoregge,  for 
plaintiffs  In  oror.  Bfopes  &  LIcey,  for  de- 
fendants in  errw. 

KORVAL,  a  J.  The  object  of  this  pro- 
ceeding Is  to  obtain  a  re^ew  of  the  order  of 
the  ffistrlct  court  confirming  tbe  aale  of  a 
quarter  sectl<Hi  of  land  sold  upon  execution. 
The  record  discloses  that  on  the  8th  day  of 
December,  1890,  Aultman,  Millar  ft  Co.  re- 
covered a  judgment  In  the  county  court  of 
Wayne  county  against  WIelhelm  Vlergutz  in 
^e  sum  of  $185.02,  which  was  subsequently 
transcrlpted  to  the  district  court  of.  the  county 


for  the  purpose  of  making  the  same  a  lieu 
upon  tbe  real  estate  of  the  debtor  in  the  coun- 
ty. At  the  date  of  the  filing  of  tbe  transcript, 
Viergutz  owned  160  acres  of  land  In  the  coun- 
ty, upon  which  he  resided  with  bia  family,  as 
a  homestead,  and  continued  so  to  do  until 
about  December  28,  1801.  when  he  sold  and 
conveyed  the  tract  to  Julius  A.  Sanders,  one 
ot  tbe  plaintiffs  In  error  herein,  for  $2,500. 
FYom  said  sum  the  purchaser  deducted  the 
amount  of  all  mortgage  llensand  taxes  against 
the  property,  and  the  sum  due  upon  the  judg- 
ment aforesaid.  Tbe  remainder  of  the  pvr- 
chaae  price  was  paid  to  the  vendor.  In  Av- 
gust,  1803,  Aultman,  Millar  ft  Co.  assigned 
the  judgment  to  Horace  McBrlde,  one  of  the 
ddTendanta  In  eiror,  who  subaeqnently  caused 
an  execution  to  be  Issued  on  said  transcrlpted 
judgment  the  clerk  of  the  district  court, 
which  was  levied  by  the  sheriff  upon  the  quar^ 
ter  section  In  controversy.  The  land  was  du- 
ly appraised  and  advertised,  and  was  sold  to 
D.  0.  Main.  Prior  to  the  sale,  Vlergutz  served 
a  notice  In  writing  upon  the  lAifflff,  claiming 
the  land  enmpt  as  a  homeatead;  and*  upon 
tbe  return  of  the  execution  Into  court,  Vler- 
guti  and  Sanders  objected  to  the  confirma- 
tion an  tbe  ground  that  the  land  was  not  lia- 
ble to  sale  upon  execuUon,  because  It  wih  a 
homestead  when  the  judgment  was  obtained 
and  filed,  and  thereafter  until  tbe  convey- 
ance to  Sanders  was  made.  The  objection 
was  overruled,  and  tbe  sale  omflrmed. 

No  queatlw  was  made  In  tbe  lower  court 
nor  Is  any  point  here  urged,  as  to  the  regulai^ 
Ity  of  tbe  sale,  but  It  la  Instated  that  the  Judg- 
ment was  not  a  lien  upon  the  land.  The  evi- 
dence fully  establlsbes  that  Uie  property  was 
at  all  times  the  homestead  of  Vlergutz,  so 
long  as  he  remained  the  owner  thereof,  and 
that  his  Interest  therein,  above  the  mortgage 
liens,  was  much  lees  fbaa  $2,000.  Therefore 
tbe  judgment  was  not  a  Hen  upon  the  proper- 
ty. Hoy  V.  Andoson,  39  Neb.  380,  63  N.  W. 
125.  Evidence  was  introduced  tending  to 
show  that  when  the  conveyance  was  made  to 
Sanders  the  amount  due  upon  the  judgment 
was  deducted  from  the  consideration,  and  tbat 
the  purdiaser  asmmed  the  payment  the 
Judicmpnt.  The  court  found  that  there  wa« 
no  agreement  between  Vlergnti  and  Sanden 
wlierehy  the  latter  sboidd  pay  the  Judgmrat. 
and  we  think  there  Is  sufficient  evidence  lo 
the  recfs^  b^re  ns  to  sustain  the  finding. 

It  Is  argued  by  counsel  for  defendants  In 
error  Uiat  Sanders,  the  vendee  of  Vlergutz.  Is 
estopped  from  now  asserting  tbat  tbe  judg- 
ment is  not  a  lien  upon  the  land,  as  against 
Horace  McBrlde,  the  purchaser  and  owner  of 
the  judgment  This  position  Is  una88allabl& 
The  proofs  are  uncontradicted  to  the  effect 
tbat  In  August,  1802.  Aultman,  Miller  &  Go. 
were  threatening  to  enforce  the  collection  of 
the  judgment  against  Sanders,  and  the  latter, 
being  then  unatde  to  pay  It  represented  to 
McBrlde  tbat  he  had  bought  the  land,  and 
that  the  judgment  was  a  ll«i  thereon,  and  be 
would  pay  it   Up<Hi  these  representttttons, 
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McBi-Ide  was  Induced  to  purchnse  the  Judg- 
uicnt.  be  agreeing  to  extend  tbe  time  for  pay- 
ment  several  months.  We  are  constrained  to 
tiold  that  Sanders  Is  estopped  from  claiming 
that  the  Jadgment  was  not  a  valid  lien  upon 
the  land,  altbougb,  as  a  matter  of  fact.  It  was 
not  a  lien.  Kruger  v.  Harvester  Co.,  9  Neb. 
520.  4  N.  W.  2.">2:  Koch  V.  Losch.  31  Neb. 
fi25,  4S  N.  W.  471;  Grant  v.  Gropsey.  8  Neb. 
205;  Newman  v.  Mueller,  16  Neb.  523,  20  N. 
W.  843.  The  facts  consUtutlng  tbe  estoppel 
are  wett  pleaded,  and  tbe  evldmce  supports 
the  findings  of  the  court. 

Complaint  is  made  In  the  brief  of  tbe.  ad- 
mission of  incompetent  testimony.  This  ob- 
jection is  of  no  avail,  toe  two  reasons— First, 
t>ecanse  tbe  point  Is  not  raised  either  In  tbe 
motion  for  a  new  trial,  or  tbe  petition  In  er- 
ror; and,  second,  the  hearing  was  before  the 
court  without  a  jury,  and  in  sncb  case  error 
ill  tbe  admission  of  testimony  is  not.  alone, 
Kufflcient  cause  for  rerersal  of  a  Jndgmrat  by 
n  reviewing  court  This  has  been  too  often 
held  by  this  court  to  require  tbe  citation  of 
authorities  In  support  thereof.  Tbe  order  con- 
firming tbe  sale  is  affirmed. 


MoMAHON  T.  STATE. 

(Supreme  Oourt  of  Nebraska.    Oct.  IS,  1895.) 

Ci{iMiKAi,LAw--Miaooin>iiof  or  pRossooniia  Ai^ 
.  TOHNBT  Axo  Juar— Bdsolart. 

1.  Alleged  raigcoodact  of  the  attorney  for 
iho  BtBte,  ny  use  of  improper  laurniago  dur- 
ing his  argument  to  the  jury,  htld,  witeu  viewed 
in  ronaei-tion  with  the  evidence  and  all  the  facts 
iind  circnmstanses  of  tlic  case,  not  prejudicial 
10  the  riehtH  of  the  defendant. 

2.  Where  the  evidence  as  to  the  alleged  mis- 
i-ouduct  of  jurors  is  couflictiug,  tlie  fiiidiufc  of 
the  trial  court  thereuiion  will  not  be  disturbed. 

3.  Kvidi'ui-p  in  resiK'Ct  to  tl»>  eleiTK^nt  of  in- 
tent hehi Kutiirient  to  suHtniu  the  finding  and  ver- 
dict of  the  jury. 

(SyllaluM  by  the  Court.) 

Error  to  district  conrt,  Merrick  county; 
SnlUran.  Judge. 

Miclmel  McMabon  was  convicted  of  burg- 
lary, and  brings  error.  Afflrmcd. 

Jobn  ratteratm,  for  plaintiff  In  error.  Jobu 
U.  Doi-shlmer  and  A.  S.  Oburcbill,  Atty.  Oen., 
for  the  State. 

IIAHRISON,  J.  Tbe  plaintiff  In  error  was 
tried  In  tbe  district  conit  of  Merrick  count.v 
(lu  a  ctaarge  of  burglary,  and  was  convicted 
and  sentenced,  and  errw  In  tbe  proceedings 
Ir  afleged. 

It  is  fimt  argued  tbat  there  was  misconduct 
of  the  prosecQting  attorney  during  the  trial 
of  the  canie,  which  entitles  the  plaintiff  In 
error  to  a  rerersal  of  the  Judgment  During 
the  course  of  hia  argamHit  to  the  Jury,  the 
prosecutcw  made  use  of  some  language  which 
<-«uDfu>l  fbr  defendant  claimed  was  Improper, 
and  asked  tbat  tbe  statements  of  conned  for 
tlic  Ktiito  might  bo  reduced  to  writing,  and, 


together  with  tbe  objections  thereto,  made  a 
pai't  of  the  record;  but,  the  atenogt^her 
not  being  In  tbe  court  room,  this  was  not 
done.  It  appears  tbat  tbe  conrt  reproved 
tbe  prosecuting  attorney,  and  In  this  manner 
made  an  effort  to  remedy  tbe  wrong,  if  any 
was  committed.  It  is  stated  tbat  aftfer- 
wards,  and  at  or  near  the  close  of  his  argu- 
ment, tbe  prosecutor  made  another  Btale- 
ment  to  the  Jury  which  was  highly  objec- 
tloiiable  In  its  character,  and  calculated  to 
prejudice  tbe  rights  of  d^endant  These 
events  were  not  prc^rly  Incorporated  In  tbe 
record,  owing  to  the  absence  of  tbe  oficlal 
stenographer  at  the  time  they  occurred,  but 
were  made  to  appear  by  means  of  affidavits 
filed  and  presoited  with  the  motion  toe  a 
new  trial.  There  was  an  affldarlt  made  and 
filed  by  the  county  attorn^.  In  which  he  de- 
nied the  use  of  the  language  attributed  to 
him  by  the  afflrmatlcHu  of  the  affldarlta  on 
behalf  oi  the  plaintiff  in  error,  and  further 
set  fwth  the  language  employed  him  at 
the  tlmea  during  his  argument  to  which  ref- 
erence waa  made  In  tbe  affldartts  filed  for 
defwdant.  The  Judge  who  waa  present  at 
the  trial,  end  listened  to  the  argumoit,  doubt- 
less heard  the  words  need  by  the  comity  at- 
torney, and  nnderatood  their  import,  and  pot>- 
aessed  superior  fitcilltlea  for  forming  a  cor- 
rect Judgmoit  of  their  probable  effect  upui 
tbe  Jurors,  and  saw  fit  to  overrule  this  ground 
of  the  motion  for  a  new  trial;  and  when 
viewed  in  ctmnectlon  with  the  evidence  ad- 
duced, and  all  tbe  facts  and  drcumstanceii 
in  the  case,  we  cannot  discover  wherein  tbe 
alleged  mlscCKoduct  of  the  prosecuting  attoi 
ney  was,  to  any  extent  or  In  any  degree, 
harmfnl  to  the  righta  of  plaintiff  in  error. 
Hence  the  rtiling  of  the  trial  conrt  In  thl» 
pai-tlcular  must  be  anstalned.  Debney  v. 
state  fNeb.)  64  N.  W.  440. 

Another  asslgnroent  of  the  petition  which 
is  urged  Is  (me  In  relatlmi  to  alleged  mlscon 
dnct  of  the  Jmry  atter  tbe  cause  was  anlnnit- 
ted,  and  the  Jury  had  retired  to  dellbaat>-. 
The  evidence  In  respect  to  the  allegations  of 
misconduct  waa  directly  conflicting,  and  tbe 
finding  of  Uie  trial  court  on  this  point  will 
not  be*  disturbed.  It  was  fully  and  ampiv 
sustained  by  the  evidence.  Oarlton  t.  Staii" 
(Neb.)  61 N.  W.  609. 

It  la  further  urged  that  defendant  was  so 
intoxicated  at  the  time  of  the  acts  diarged 
against  him  aa  to  be  Inci^ble  ot  forming 
an  Intentlfm  to  steal,  it  being  charged  In  the 
eontplalnt  that  the  breaking  and  altering  the 
building  waa  done  with  Intent  to  steal  eei^ 
tain  IKquors.  A  car^l  examination  ot  the 
evidence  discloses  that  the  Terdlet  Is  folly 
supported,  aa  to  Its  elnnait  or  finding  In  re- 
spect to  the  Intent  with  which  plaintiff  In  ve- 
rorbrokeand  entered  the  building.  It  shows 
tbat  It  waa  to  obtain  tb»  llqnor,  and  that, 
when  obtained,  be  secreted,  or  asslated  lu 
secreting.  It.  Tbe  judgment  of  tbe  district 
conrt  Is  affirmed. 
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POWELL  V.  YEAZEL. 


KBESHAN  T.  STATE. 
(Supreme  Court  of  Nebraska.    Oct  15,  1806.) 
JrsTiCBs  or  tbr  Peace  —  Ckihixal  Jukisdiction 
— Apphal. 

1.  The  jurisdiction  of  Jnsticee  of  the  peace 
is  Mctioii  18,  art.  6.  of  the  coostitation,  lim- 
ited to  offenses  for  wUch  the  peoalty  prescribed 
does  not  exceed  three  months  imprisonment  in 
the  coQQty  jail,  or  a  fine  not  exceeding  $100. 

2.  The  only  aatbority  of  a  justice  of  the 
Deace  under  section  17i  Or.  Code,  prerioiu  to 
the  amendment  thereof  in  1)393,  was  that  of  an 
examining  magistrate. 

8.  Where  the  trial  court  is  without  jurisdic- 
tion of  the  subject-matter  of  an  a^-tion,  tbe  ap- 
pellate coort  will  not  acquire  jurisdiction  there- 
of by  appeal. 
fSyllabna  bj  the  Court) 

Error  to  district  court,  Colfax  county;  Mar- 
siiall,  Jndga. 

Frank  Keeshao  was  found  guilty  of  as- 
sault before  a  justice  and,  on  appeal  to  the 
district  court,  was  found  ffuUty.  and  brings 
error.  Beversed. 

Jolm  M.  Thurston,  W.  B.  Kelly,  and  E.  P. 
Smltb,  for  plaintiff  In  error.  A.  S.  OhurchlU, 
Atty.  tien.,  for  the  State. 

POST.  J.  This  cause  originated  before  a 
Justice  of  the  peace  for  Colfax  county,  by 
whom  the  plaintiff  in  error  was  adjudged 
guilty  of  the  charge  contained  In  the  follow- 
ing Information:  "State  of  Nebraska.  Colfax 
Ootinty— «8.:  James  Gadson,  b^g  first  duly 
sworn,  upon  his  oath,  before  J.  W.  Brown, 
Justice  of  the  peace  in  and  for  said  county 
nt  Colfax,  state  of  Nebraska,  deposes  and 
says  that  on  the  22d  day  of  October,  1891,  In 
the  county  of  Colfax  and  state  of  Nebraska, 
one  Frank  Eeeshan,  whose  first  or  Christian 
name  Is  unknot,  then  and  there  being,  did 
unlawfully  and  feloniously  assault  In  a  mem- 
acfng  manner,  and  did  threaten  to  strike  and 
wotind,  him,  the  said  Oadson,  then  and  there 
l>elng,  contrary  to  the  form  of  the  statute," 
etc.  From  that  Judgment  an  appeal  wns 
talneu  to  the  district  court  for  Colfax  county, 
where  a  trial  was  bad,  reeultiug  also  In  a 
verdict  and  Judgment  against  the  accused, 
which  it  is  sought  to  reverse  by  means  of 
thlH  proceeding. 

It  Is  unnecessary  to  notice  the  allegations 
of  error  which  relate  to  the  giving  and  re- 
fusing of  instructions  for  the  reason,  as  held 
in  State  v.  Yates,  36  Neb.  287,  &4  N.  W.  429, 
that  the  offense  charged  was  not  within  the 
jurisdiction  of  the  Juntlce  to  try,  and  tbe  ob- 
jection on  that  ground  was  equally  available 
to  the  accused  in  the  district  court.  The 
provision  Involved  In  the  case  cited  was  sec- 
tion 30,  Cr.  Code,  which,  like  section  17,  upon 
which  the  state  relies  In  this  cose,  prescribes 
as  the  maximum  penalty  a  fine  not  exceed- 
ing ¥100,  or  Imprisonment  In  the  county  jail 
not  exceeding  tiiree  months,  or  both,  In  the 
discretion  of  the  court  It  was  held  that  the 
jurisdiction  of  police  judges  and  Justices  of 
tbe  peace  is  by  section  IS.  art  6,  of  the  con- 
stltntlon  restricted  to  offenses  the  penalty  for 


which  does  not  exceed  three  months*  impris- 
onment, or  a  fine  of  $100,  and  tliat  their  only 
authority  under  the  statute  then  In  force  was 
that  of  examining  magistrates.  However, 
the  leglslatnre  of  IS&A  amended  section  17 
by  striking  out  the  words  "or  both,"  thus  con- 
ferring upon  Justices  of  the  peace  Jurlsdif- 
tlon  to  punish  for  the  offenses  therein  de- 
nounced. It  has  been  settled  by  numerous 
decisions  In  this  state  that,  unless  the  court 
In  which  an  action  Is  brought  has  jurisdiction 
of  the  subject-matter,  the  apiiellate  court  will 
acquire  none  by  the  appeal.  Brondberg  v. 
Babbott,  14  Neb.  517.  16  N.  W.  846;  Ealh-oad 
Co.  V.  Ogllvy.  18  Neb.  638,  26  N.  W.  464.  The 
question  of  the  authority  of  tbe  Justice  to 
proceed  at  this  time  as  an  examining  mag- 
istrate la  not  discussed  by  counsel,  and  is  ac- 
cordingly not  determined.  The  judgment  Is 
reversed,  and  the  cause  remanded  to  the  dis- 
trict court,  for  apiwoprlate  actt<»i  therein. 
Reversed. 


POWELL  V.  TEAZEL  «t  aL 
(Supreme  Court  of  Nebraska.    Oct  1&,  1893.} 

iNSTBUCTtONS  —  FSAUOULBHT   CONVETANCS  — 

CSANGIi:  OF  F083EBS10N. 

1.  In  a  contest  betwoeu  a  vomlou  uf  diattt'la 
and  creditors  of  one  under  whom  he  claims  title, 
the  evidence  tended  to  show  a  purchase  for  value 
and  in  good  faith.  Bdd  error  for  the  trial 
court,  in  tiie  instructions,  to  characterize  tbe 
sale  as  a  "pretended  sale." 

2.  The  failure  of  a  vendee  of  cbattels  to  take 
possession  thereof  does  not  render  the  sale  con- 
clusively void  as  agaiust  creditors.  It  merely 
casts  upon  the  vendee  tbe  burdcu  of  proving  his 
good  faith. 

8.  Therefore,  it  is  error  to  instmct  the  jury 
that  such  s  vendee  cannet  recover  in  replevin 
from  an  oflSeer  attaching  the  goods  as  the  prop- 
er^ of  the  vendot  if  the  vendee  did  not  obtain 

EDssession  before  the  levy  of  the  writ,  although 
e  had  no  notice  of  the  vendor's  fraudulent  in- 
tent. 

(Syllabus  by  tbe  Court) 

Error  to  district  court,  Adams  county.  Chap- 
man, Judge. 

Action  by  Clat'ence  A.  Powell  against  Albert 
W.  Cox,  administrator,  and  others.  Verdict 
for  plaintiff.  New  trial  granted.  On  second 
trial,  Judgment  was  rendered  for  defendants, 
and  plaintiff  brings  error.  Kevei-sed. 

OappB,  McCreary  ft  Stevens,  for  plaintiff  in 
«Tor.  Batty  ft  Dnngan.  for  defendants'  In 
error, 

IKVINE,  C.  This  action  was  one  in  re- 
plevin by  Powell  against  Teazel,  R.  A.  Boyd, 
Fred  Etnspahr,  and  George  Crane.  It  was 
begun  before  a  justice  of  the  [>eace,  and.  tbe 
property  Involved  being  appraised  at  an 
amount  beyond  the  jurisdiction  of  tbe  Justice, 
the  case  was  certified  to  the  district  court. 
After  a  verdict  there  for  the  plaintiff,  a  motitm 
for  a  new  trial  having  been  sustained,  amend- 
ed pleadings  were  filed,  and  tbe  case  again 
tried,  resulting  in  a  verdict  and  judgment  for 
tbe  defendants.  The  property  In  controversy 
consisted  of  44  bogs  and  about  20  head  of 
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cattle.  Hie  plaintiff  claimed  this  stock  by 
purchase  from  Anna  D.  EInspahr.  Crane 
was  the  sheriff  of  Adams  county,  and  Boyd 
his  d^uty.  They  justified  under  a  writ  of 
attachment  sued  out  by  Yeazel  against  Her- 
man D.  BiDspahr,  the  husband  of  Anna  D. 
EInspahr.  claiming  to  have  levied  upon  the 
stock  by  virtue  of  that  writ.  The  relation 
of  Fred  EInspahr  to  the  case  seems  to  be 
that  It  was  claimed  that  he  bad  been  made 
custodian  of  the  stock  by  the  deputy  sheriff 
at  the  time  of  the  levy.  The  evidence  tends 
to  show  that  the  property,  prior  to  January, 
1800,  belonged  to  Herman  D.  EInspahr;  that, 
the  latter  part  of  January.  EInspahr,  by  bill 
of  sale,  conveyed  It  to  his  wife.  On  the  one 
aide  It  Is  contended  that  this  attempted  con- 
veyance was  In  fraud  of  Elnspahr's  creditors. 
On  the  other  side  it  Is  contended  that,  EIn- 
spahr being  Indebted  to  the  Exchange  Na- 
tional Bank  of  Hastings  in  a  large  amount, 
and  also  to  teazel.  Its  cashier,  Yeazel.  for  the 
bank  and  himself,  was  endeavoring  to  obtain 
security  for  this  Indebtedness.  There  Is  evl- 
dence  tending  to  show  that  certain  security 
was  already  held,  but  the  details  as  to  this  fea- 
ture are  not  Important,  because  the  effort  was 
being  made  to  obtain  a  change  in  the  form 
of  the  security,  and  also  additional  security. 
Hie  security  desired  was  a  mortgage  on  the 
real  estate  of  EInspahr,  Including  bis  home- 
stead. In  order  to  procure  Mrs.  Elnspahr's 
execution  of  this  mortgage,  ana  In  considera- 
tion of  her  executing  the  same,  a  large 
amount  of  personal  property,  Including  the 
live  stock  In  controversy,  was  transferred  to 
her,  and  this,  It  was  claimed,  was  done  with 
the  knowledge  and  consent  of  Yeazel.  It  was 
further  contended  that  on  the  6th  day  of  Feb- 
ruary, ISUO,  the  plaintiff  agreed  to  purchase 
the  live  stock  In  controvert,  dealing  with 
EInspahr,  and  at  that  time  not  knowing  of 
Mrs.  Elnspahr's  claim  to  the  property.  No 
sale  was  then  consummated  sufficient  to  an- 
swer the  requirements  of  the  statute  of 
frauds.  But  on  the  following  day  (February 
7tb)  the  sale  was  perfected  by  the  plaintiff's 
drawing  and  delivering  to  M.rs.  EInspahr  bis 
check  for  ?t»40,— the  contract  price.  Tlie 
check  was  delivered  between  5  and  6  o'clock 
of  the  afternoon  of  February  Ttfa,  and  was 
subsequently  paid  to  Mrs.  EInspahr.  On  the 
Stfa  most  of  the  hogs  were  taken  Into  posses- 
sion by  the  plaintiff,  and  driven  to  Kenesaw. 
At  3  on  the  afternoon  of  the  Tth,  as  shown  by 
the  return  of  the  order  of  attachment,  tbe 
sheriff  attempted  to  make  a  levy  on  the  prop- 
erty. The  stock  was  then  on  the  farm  of 
EInspahr.  There  la  evidence  tending  to  show 
that  the  levy  was  regularly  declared,  but  the 
stock  was  not  moved  off  the  place.  Fred 
EInspahr,  who  lived  on  an  adjoining  farm, 
was  requested  by  the  deputy  to  take  ciiarge 
of  the  stock.  He  objected,  on  the  ground 
that  bis  father  was  lying  111  at  his  home,  and 
he  could  not  leave.  But  he  was  told,  as  his 
place  was  near  the  stock,  he  could  "keep  an 
eye  on  It,"  and  prevent  others  from  Inters 


meddling.  U^rman  Elnspahr's  employes  were 
at  the  same  time  directed  to  feed  the  Btock. 
Od  the  8th  the  sberiff  caused  the  boga  to  be 
returned  from  Kenesaw  to  Ellnspahr's  pbLce. 
On  that  day  tbe  plaintiff  was  driving  tbe 
cattle  towards  Keneeaw,  when  be  met  tbe 
sheriff,  who  took  them  out  of  bis  poasession. 
There  is  no  evidence  that  the  plaintiff  bad 
any  actual  knowledge  of  tbe  levy  until  on 
the  Utb.  On  his  vray  to  take  tbe  property 
Into  possession,  he  was  Informed  by  Fred 
EInspahr  that  a  levy  had  been  made  tbe 
previous  day. 

It  will  be  observed  that  the  salient  qaes- 
tions  In  tbe  case  sre:  First,  tbe  Talldlty  of 
the  levy;  second,  the  bona  fides  of  tbe  con- 
veyance from  EInspahr  to  bis  wife;  and, 
third,  the  bona  fides  of  the  sale  by  Mrs. 
EInspahr  to  the  plaintiff.  There  was  un- 
doubtedly evidence  sufficirat  to  go  to  tbe 
jury  on  the  last  two  Issues.  It  Is  contend- 
ed by  the  plaintiff  that  the  evidence  was  In- 
sufficient to  establish  a  valid  levy  of  an  at- 
tachment The  record  before  us  does  not 
contain  all  the  instmmeuts  which  the  bill 
of  exceptions  shows  were  offered  In  evidence, 
and.  as  the  judgment  must  on  other  grounds 
be  reversed,  we  pass  this  qnestlon,  simply 
remarklug  that  this  court  has  held  that, 
where  an  officer  attaches  propoty  found  In 
the  possession  of  a  stranger  claiming  tllle. 
In  an  action  of  t^tevln  therefor  by  sacb 
stranger  the  officer,  in  order  to  Justify,  must 
not  only  prove  that  the  attachment  defokl- 
ant  was  Indebted  to  the  attachment  plalntlff, 
but  that  tbe  attachment  was  regularly  is- 
sued (Williams  V.  Elkenberry.  ^  Neb.  721. 
41  N.  W.  770;  Paxton  v.  Moravek.  31  Neb. 
305,  47  N.  W.  919);  and  also  that  the  test 
of  the  validity  of  a  levy  upon  personal  prop- 
erty is  whether  or  not  the  acts  of  the  offi- 
cer under  his  writ  had  been  such  as  would 
make  him  liable  as  a  trespasser  but  for  tbe 
protection  afforded  by  the  writ  (Banking  Oo. 
V.  Costello  [Neb.]  63  N.  W.  376). 

At  the  request  of  the  defaidants,  the  fol- 
lowing Instruction  was  given:  "Yon  are  in- 
structed as  ft  matter  of  law  that  if,  from 
tbe  evidence,  you  will  find  that  at  tbe  time 
of  the  pretended  sale  of  the  property  In  con- 
troversy by  Herman  EInspahr  to  Anna  EIn- 
spahr, and  by  her  to  this  plaintlfF,  there  was 
no  Immediate  delivery  to  either  ,of  tbem,  fol- 
lowed by  an  actual  and  continued  change  of 
possession,  and  you  find  that  said  pretended 
sale  was  made  with  the  Intention  on  the  part 
of  Herman  EInspahr  or  Anna  EInspahr  to  de- 
fraud the  creditors  of   Herman  EInspahr. 
though  said  fraudulent  intent  was  not  known 
to  or  participated  In  by  the  plaintiff  herein, 
the  sale  is  vcdd  as  to  creditors,  and  you 
must  find  for  the  defendant,  unless  you  fur- 
ther find  that  plaintiff  purchased  said  prop- 
I  erty,  and  received  possession  then  or  prior 
i  to  tbe  levy  of  the  attachment,  or  unless  yon 
i  find  that  Abraham  Teazel  consented  to  and 
'  agreed  that  such  sale  and  transfer  should  be 
!  made  In  conslderatloD  of  Anna  D.  Elnspahr's 
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executing;  the  conreyanras  referred  to  in 
these  iDstmctlons."  We  think  the  learned  dis- 
trict Judge  gave  thta  instruction  without  suffi- 
ciently observing  the  language  In  which  It  Is 
couched.  It  la,  we  think.  In  two  respects  erro- 
neous, to  the  prejudice  of  the  plaintiff.  It 
twice  characterizes  the  sales  from  Elnspahr 
to  his  wife,  and  from  her  to  the  plaintiff, 
as  "pretended"  sales.  The  word  "pretend- 
ed," used  In  such  a  connection,  signifies 
something  falsely  assumed;  something  claim- 
ed contrary  to  the  truth  of  the  matter.  The 
Jury  could  not  bare  understood  It  In  any  oth- 
er sense.  As  we  hare  said,  there  was  evl- 
drace  Justifying  the  Jury  In  finding  that  both 
sales  were  bona  fide,  and  the  court  should 
not  have  used  language  Importing  an  assump- 
tion that  they  were  not  so. 

In  the  next  place,  the  Jury  was  told  that, 
if  the  sale  was  made  with  the  Intention  on 
the  part  of  either  Elnspahr  or  wife  to  de- 
fraud the  creditors  of  Elnspahr.  the  plalntlfT 
could  not  recover,  even  though  he  did  not 
know  and  did  not  participate  in  such  Intent, 
unless  he  actually  received  possession  of  the 
property  before  the  levy  was  made.  We 
take  It  that  the  levy  of  an  attachment  upon 
personal  property,  like  a  levy  upim  real  es- 
tate, attaches  only  to  the  debtor's  Interest 
therein.  A  sale  of  personal  property  may 
t>e  effectual  even  when  over  the  value  of  $50; 
not  only  by  the  delivery  of  possession  of  the 
property,  but  by  payment  of  the  purchase 
money  or  some  portion  thereof,  or  by  a  mem- 
orandum In  writing.  The  evidence  raises 
some  doubt  as  to  the  priority  In  time  between 
plaintiff's  payment  for  the  stock  and  the  levy 
of  the  attachment.  Assuming  a  levy  to  have 
l>een  made,  the  fact  that  plaintiff  did  not  re- 
ceive i)osse88lon  until  later  would  not  neces- 
sarily defeat  his  right.  The  failure  of  the 
plaintiff  to  obtain  possession  would.  In  a  con- 
test between  him  and  creditors  of  the  ven- 
der, affect  only  the  burden  of  proof.  Fitz- 
gerald V.  Meyer,  25  Neb.  77,  41  N.  W.  123. 
A  sale  unaccompanied  by  a  change  of  posses- 
sion is  not  conclusively  void  as  against  cred- 
itors of  the  vendor.  It  only  casts  upon  the 
vendee  the  burden  of  proving  his  good  faith; 
and  Powell  might  be  a  purchaser  In  good 
faltb,  and  entitled  to  the  property  as  against 
creditors  of  Elnspahr,  even  if  the  transfer 
from  Elnspahr  to  bis  wife  were  voidable,  and 
although  he  did  not  obtain  possession  of  the 
property  before  the  levy  was  mad&  Berers- 
ed  and  remanded. 


STATE  T.  METBR8. 
<8npTeme  Court  ot  Nebraska.    Oct  15,  18IKS.) 
OoMntSKcrovWiTXEss— Rape— EvioBNcs— Dec- 

LARATtOKB  OP  iKJt'KID  FemaI.B. 

1.  One  who  by  reason  of  iosanfty  or  im- 
becility is  noable  to  comprehend  the  obligation 
of  an  oath,  or  to  understand  and  IntelligeDtly 
answer  the  questions  put  by  the  court  upon  a 
voir  dire  examination.  Is,  under  the  provisions  of 
M^etioD  328.  Code  Civ.  Proc,  Incompetent  to  tes- 
tify as  a  witness. 


2.  Evidence  of  tlie  cmuplafnts  of  the  injured 
person  in  a  prosecution  for-rape  are  admiHsiMe 
only  as  corroborative  of  her  testimony,  am!  nre 
□ot,  except  when  made  in  extremis,  admisxililf 
as  independent  evidence  of  the  offense  fhnrgeil. 
Oleson  V.  State.  11  Keb.  27U.  0  N.  W.  3S. 

3.  When.  In  such  case,  the  Injured  femnlp 
does  not  testify  as  a  witness,  her  declarntioiis 
relating  to  the  alleged  assault  are  not  admis- 
sible In  evidence,  and  the  fact  that  she  is  in- 
competent to  testify,  on  accooDt  of  imbecility  or 
for  other  reasons,  is  wholly  immateiioi.  Uom- 
beck  V.  State.  85  Ohio  St  277. 

(Syllabus  by  the  Court) 

Ehtceptions  to  district  court  Rlcbardaon 
county;  Babcock.  Judges 

William  Meyers  was  charged  wltb  rape, 
and  a  verdict  for  the  accused  rendered  under 
direction  of  tbe  court  The  state  brings  ex- 
ceptions. Overruled. 

0.  F.  Reavis  and  Edwin  Falloon,  for  tbe 
State.    F.  Martin,  for  defmdant 

POST,  J.  The  defendant  below,  William 
Meyers,  was  charged  with  the  crime  of  rape, 
alleged  to  have  been  committed  upon  one 
Elizabeth  Schuler.  A  trial  was  bad  In  tbe 
district  court  of  Richardson  county,  resulting 
In  a  verdict  for  the  accused  under  the  direc- 
tion of  tbe  court  Tbe  county  attorney,  hav- 
ing at  tbe  trial  excepted  to  tbe  rulings  In  ex- 
cluding certain  evidence  offered  In  behalf  of 
the  state,  has  filed  a  petition  In  error  In  this 
court  In  order  to  secure  a  review  of  the 
Judgment  of  acquittal  based  upon  said  ver- 
dict. The  said  Elizabeth  Schuler  was  pro- 
duced as  a  witness,  when  objection  was  made 
to  her  competency  on  the  ground  that  she  is 
an  Imbecile  and  Incapable  of  comprehending 
tbe  obligation  of  an  oath.  She  was  examin- 
ed at  length  by  the  court  in  order  to  deter- 
mine the  question  of  ber  competency,  at  the 
conclusion  of  which  said  objection  was  sus- 
tained. The  state  then  sought  to  put  In  evi- 
dence certain  declarations  made  by  tbe  said 
Elizabeth  to  her  mother  and  slater,  shortly 
after  tbe  alleged  assault,  tending  to  prove 
the  commission  by  the  accused  of  tbe  crime 
charged,  which  were  also  excluded  upon  tbe 
objection  of  the  latter,  and  which  are  tbe  rul- 
ings now  assigned  as  error.  Section  82S. 
Code  Civ.  Proc.,  provides  that:  "Every  hu- 
man being  of  sufficient  capacity  to  under- 
stand tbe  obligation  of  an  oath  Is  a  compe- 
tent witness  In  all  cases  civil  and  crlmlmil, 
except  as  otherwise  herein  declared.  The 
following  persona  shall  be  Incompetent  to  tes- 
tify. First,  persons  of  unsound  mind  at  tbe 
time  of  tbdr  production.  •  •  Tbe 
competency  of  a  person  to  testify  as  a  wit- 
ness concerning  the  matter  In  Issue  is,  la  the 
first  instance,  a  question  for  the  court;  and 
where,  as  in  tbe  case  at  bar,  tbe  presiding 
Judge  has  seen  and  personalty  examined  tbe 
proposed  witness,  all  presumptions  are  In  fa- 
vor of  the  correctness  of  bis  finding.  As 
said  by  Nerval,  J.,  In  Davis  v.  State,  31  Neb. 
248,  47  N.  W.  851:  "The  question  of  the 
competency  of  a  person  to  be  a  witness  must 
be  left  to  tbe  sound  legal  discretion  of  tbe 
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trial  Judge,  leaving  to  tbe  jury  to  determine 
the  credit  that  ought  to  be  given  to  the  tes- 
tlmony."  But  the  bill  of  exceptions  clearly 
demonstrates  the  incompetency  of  Elizabeth 
Schuler,  and  proves  beyond  a  doubt  that  she 
Ti'OB  not  of  unsound  mind  merely,  but  an  Im- 
becile, unable  to  comprehend  the  simple  pre- 
liminary questions  addressed  to  her  by  the 
court.  The  objection  upon  that  ground  was 
accordingly  well  taken. 

2.  Did  the  court  err  in  rejecting  evidence 
of  the  statements  above  mentioned?  It  wna 
shown  wltliout  objection  that  the  said  ISliaa- 
beth  left  the  home  of  her  slstw,  Mrs.  Raus- 
Cher,  about  2  o'clock  p.  m.  of  the  day  In 
question,  golug  into  "the  timber"  to  look  for 
the  cews,  and  returned  between  4  and  5 
o'clock.  At  that  time  her  underclothing  was 
torn,  and  the  condition  of  her  person  strong- 
ly indicated  the  commission  of  the  wrong  al- 
leged. Indeed,  so  strong  is  the  infoence  of 
the  outrage  from  the  tacts  In  evidence  that 
we  may,  for  the  purpose  ot  this  examination, 
assume  the  corpus  delicti  to  liave  been  fully 
established.  It  was  btHA  by  this  court,  In 
Oleson  T.  State,  11  Neb.  276, 9  N.  W.  38.  that, 
while  it  Is  permissible  to  show  that  the  prose- 
cutrix made  MuniOalnt  of  the  alleged  injury, 
such  complaint  constitutes  no  part  of  the  res 
gestae,  but  Is  a  circumstance  only,  c(Nrrobora- 
ttve  <k  the  story  of  the  prosecutrix,  and  that, 
unless  she  is  a  witness  in  the  case.  Is  wholly 
Inadmissible,  See.  also,  Mathews  v.  State, 
19  Neb.  337,  27  N.  W.  234;  Hannon  v.  State, 
70  Wis.  448,  36  N.  W.  1;  People  T.  McGee, 
1  Denlo.  19;  Weldon  t.  State,  32  Ind.  SL; 
Reg.  V.  Nicholas.  61  B.  C  L.  246;  1  Greenl. 
Ev.  213.  But  the  identical  <ineatlim  here  Involv- 
ed, was  presented  in  Hombeck  v.  State.  35 
Ohio  St  277.  in  which,  after  a  careful  review 
of  the  authorities.  It  Is  held  that,  where  the 
female  alleged  to  have  been  assaulted  Is,  by 
reason  of  Imbecility,  Incompetent  to  be  sworn 
as  a  witness,  her  dedarattons  are  inadmissi- 
ble for  the  purpose  of  proving  the  alleged  of- 
fense. In  the  opinion  in  that  case,  by  Gil- 
more,  O.  J.,  we  find  the  rule  thus  tersely 
stated:  "In  cases  of  violence  to  the  person, 
except  when  made  In  extremis,  the  dec- 
larations of  the  injured  party  are  hearsay, 
and  therefore  inadmissible  to  prove  the  of- 
fense, and  the  fact  that. the  declarant  is  in- 
capable of  taking  an  ooth,  by  reason  of  Im- 
becility, Insanity,  ot  Inftncy,  wUl  not  Justify 
a  departure  from  the  long  and  firmly  estab- 
lished rule  of  evidence  on  the  subject."  The 
ruling  of  the  district  court  must,  in  the  light 
of  the  authorities  cited,  be  regarded  as  sound. 
The  exceptions  are  accordingly  overruled. 
Exceptions  overruled. 


EZNSPAHR  V.  SMITH  et  sL 

(Supreme  Coart  of  Nebraska.    Oct  15,  1896.) 

Appeal — When  LiE'4-~Fival  Judbmbht. 

1.  Ao  appeal  cannot  be  prosecuted  from  the 
district  court  to  this  court  until  after  a  Goal 


jadKment  or  final  order  has  be<>n  ratere<l  In  tlie 
action. 

2.  An  order  continuint;  in  force  duriug  the 
pleasure  of  the  court  a  temporary  injanctioii 
thoretofore  Issued  is  not  final,  and  la  tli««foR 
not  appealable. 

3.  Horn  v.  Qneen.  5  Neb.  472,  diatingtiished. 
(Syllabus  by  the  Court) 

Appeal  tnm  district  court,  Adams  county; 
Gaslln,  Judge. 

Action  by  John  XUnspalir  against  Alfred  H. 
Smith  uid  others  to  enitOa  the  oiforcement 
of  a  Judgment.  From  an  order  contlnnfaig  a 
temporary  Injunctlcat,  defendants  appeal.  Dis- 
missed. 

Sedgwick  &  Powo-,  for  apiM^llunta.  Tib- 
bets,  Morey  &  Ferris,  for  appellee. 

NORVAL,  a  J.  This  was  an  action  brouglit 
by  the  appellee.  In  the  district  court  of  Adams 
county,  to  vacate  and  set  aside  a  certain  judg- 
ment obtained  afrelnat  him  In  the  county  court 
of  Y<vk  county,  and  to  restrain  (he  levyinie  of 
an  execution  issued  upoa  a  transcTipt  of  said 
judgment  filed  in  the  district  court  of  the 
first-named  county.  A  temporary  injunction 
was  granted  at  the  commencement  ot  the 
suit  reErtraiulng  the  defendant  Crane,  as 
sheriff,  from  levying  tbe  execution  then  hi  hlx 
hands;  the  defendant  Splcer.  cleik  of  tbe 
district  court  from  issuing  another  execution 
upon  said  judgment;  and  the  other  defend- 
ants from  trausferrlng  or  assigning,  or  at- 
tempting to  enforce,  raid  judgm^t  Issues 
were  joined  by  the  defendants  filing  answen 
to  the  petition,  and  plaintiff  replying  to  the 
answers.  For  our  purposes,  it  will  be  nnaec- 
essary  to  set  out  copies  of  the  pleadings,  or 
even  give  the  substance  thereof.  After  the 
hearing  tbe  court  entered  the  following  find- 
ings and  decision  npon  the  jonmal:  "Ancf 
now.  on  this  26tb  day  of  ManA,  1801,  the 
same  being  one  of  the  days  of  the  r^ular 
March,  1891,  term  of  said  court,  this  cause 
rame  on  to  be  heard,  the  plalntltT  and  all  tbe 
defendants  appearing  by  connsol.  Thereuj*- 
on,  this  cause  comes  on  tor  bearing  upon  the 
petltlfHi  of  the  plflintlff.  the  answers  of  th** 
defendsnts,  and  tlio  reply  of  the  plalnOfl.  -A 
jury  being  waived,  tbe  issues  befne  Jotneil. 
testimMiy  vras  th««upon  Introducod :  and  tbe 
court,  after  hearing  said  testimony,  and  after 
consideration  of  the  case,  and  being  fully  ad- 
vised in  the  premises,  finds  that  the  platotifr 
never  signed  tbe  note  npon  which  the  jodf: 
nient  In  eontroveisy  was  renda<ed;  that  ai 
the  time  the  summons  was  served  upon  this 
plaintiff  In  the  action  in  which  said  Judgment 
was  obtained.  plaintlfT  ik'ss  seriously  afflicted 
with  dropsy  and  heart  disease,  and  was  in 
danger  and  expectation  of  Imniedtaie  death, 
and  was  thereby  incapacitated  from  gtTinjr 
attention  to  said  action.  It  Ui  therefore  or- 
dered, adjudged,  and  decreed  by  tbe  cnn< 
that  pending  further  consideration  <tf  thi^ 
case  by  the  court  and  pending  further  pro- 
ceedings therein,  the  temporary  Injunctioo 
hwetofore  granted  in  this  action  be  continued 
until  otherwise  ordered      this  court" 
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It  is  from  the  foiegolng  order  that  the  de- 
feDdants  appeal.  We  do  not  regard  the  or^ 
dor  appealable.  Under  our  statute,  the  de- 
cision of  a  district  court,  or  the  findings 
made  by  it,  cauuot  be  reviewed  until  there 
has  been  rendered  a  judgment  or  final  order 
In  the  case.  Bank  t.  Smith  (Neb.)  61  N.  W. 
G06,  and  cases  there  dted;  Johnson  y.  Par- 
rotte  (Neb.)  64  N.  W.  303.  Section  681  of 
the  Code  defines  a  final  order  as  follows:  "An 
ord^  Bfrectlng  a  substantial  right  In  an  ac- 
tion when  such  cHrder  In  effect  determines  the 
action  and  prevents  a  Judgment,  and  an  order 
atTecting  a  substantial  right  made  in  a.  special 
proceeding,  or  upon  a  summary  application 
tn  an  action  after  the  judgment,  is  a  final 
order  which  may  be  vacated,  modified  or  re- 
versed, as  provided  In  this  title."  It  is  ob- 
vious that  the  effect  of  the  order  sought  to 
be  reviewed  Is  not  to  determine  the  action 
and  prevent  a  judgment;  nor  was  it  made 
tn  a  special  proceeding,  nor  In  a  summary  ap- 
plication after  judgment.  Therefore  the  or- 
der continuing  the  temporary  Injunction  In 
force  for  an  indefinite  time  is  not  a  "final 
order,"  within  any  of  the  statutory  defini- 
tions of  that  term,  ana  Is  aot  appealable. 
Trne,  the  district  court  has  made  findings  of 
fact  In  the  case,  and  It  may  have  been  the  In- 
tention of  the  trial  judge  to  rend^  a  final 
decree  thereon,  but  there  was  a  total  failure 
so  to  do.  Hiere  is  nothing  to  prevent  the 
court  below  from  dissolving  the  Injunction,  or 
to  make  It  perpetual.  Had  the  district  court 
perpetually  enjoined  the  judgment  upon  which 
the  execution  was  lasued,  such  decree  would 
be  a  final  judgment,  and  reviewable  on  ap- 
peal Klchards  v.  Coon,  13  Neb.  419,  14  N. 
W.  162.  But  such  ta  not  this  case.  The  order 
complained  of  Is  interlocutory,  merely,  and 
not  appealaUe.  under  the  provisions  of  onr 
Htatnte.  The  court  below  has  not,  as  yet. 
vacated  the  judgment  upon  which  the  ei- 
ecntlon  issued  nor  perjretually  restrained  the 
collection  thereot  No  disposition  of  the 
cause  upon  the  merits  has  been  made,  but 
the  -suit,  so  (Ar  as  this  record  discloses,  Is 
still  pending  in  the  court  below.  The  conclu- 
sion reached  does  not  conflict  with  Horn  v. 
Qneen.  5  Neb.  472,  since  the  rec<H^  In  that 
case  shows  that  a  final  judgment  was  entered 
in  the  district  court  setting  aside  a  judgment, 
and  firantlng  the  plaintiff  a  new  trial  In  an 
action  before  a  justice  of  the  peace,  although 
the  journal  mtry  of  the  judgraent  appealed 
from  was  not  very  formal.  Here  there  has 
been  no  final  disposition  of  the  cafie  by  the 
district  court,  or  final  jiutement  entered  there- 
in.  Tbe  appeal  la  tberefore  dismissed. 


HAWES  V.  STATE. 
(Supreme  Court  of  Nebraska.    Oct.  15,  1885.) 

CSOHTSMPT—  PlHtSDMPTIONS  —  EVIDBNOB— RbFUSAI, 

ow  Attorkbt  to  Appear  ik  Cooht. 
1.  Presumptions  and  Intendments  will  not 
be  indulged  in  order  to  suDtain  coDvictlous  for 
contempt  of  court 


2.  To  sustain  a  conviction  for  contompt.  it 
should  appear  that  the  laiiKuagi-  or  conduct  im- 
puted to  the  accQsed  is  coiitomiitiioua  per  se,  or, 
if  it  may  be  contemptuous  or  innocent  according 
to  the  circumstances  of  tbe  case,  it  should  ap- 
pear from  the  record  to  lutve  been  employed  in 
Its  culpable  aenbe. 

3.  It  is  the  right  of  an  attorney  at  law  to 
refuse  a  retainer  which  would  require  his  ap- 
Dcarance  before  a  particular  judge.  And  a  can- 
did statement  to  ue  court  or  judge,  in  respect- 
ful lauRuatre.  of  the  reasons  for  such  a  coiirst; 
will  not  of  itself  sustain  a  conviction  on  the 
charge  of  contempt 

(Syllabus  by  the  Court) 

Error  to  district  court.  Douglas  county; 
Scott,  Judge. 

Patrick  O.  Hawes  was  found  guilty  of  con- 
tempt, and  brings  error.  Reversed. 

Geo.  O.  Calder.  for  plaintiff  In  ei-ror.  A.  8. 
Ctanrchlll,  Atty.  Gen.,  for  the  State. 

POST,  J.  Tbe  plaintiff  in  error,  Patrick 
O.  Hawes,  was  by  the  district  court  for 
Douglas  county  adjudged  guilty  of  contempt 
of  court,  and  sentenced  to  imprisonment  in 
the  county  jail  for  a  period  of  15  days,  which 
judgment  we  are  asked  to  reverse  for  reasons 
hereafter  appearing.  In  addition  to  the  tact 
that  the  plaintiff  In  error  Is  an  attorney  at 
law,  engaged  tn  the  practice  of  his  profession 
In  the  courts  of  Douglas  county,  our  only. 
Information  regarding  the  conviction  com- 
plained of  is  derived  from  the  followhig  rec- 
ord: "State  of  Nebraska  vs.  Pat.  O.  Hawes, 
Charge,  Contnnpt  The  said  defeudant,  Pat 
O.  Hftwes,  having  in  open  court  stated  that 
he  refused  to  appear  as  counsel  In  the  case  , 
of  Tbe  State  of  Nebraska  ts.  William  Mil- 
bourn  and  Frank  Jones,  now  pending  In  this 
court,  that  he  would  not  appear  In  this  court, 
that  be  could  not  be  treated  fair,  and  that 
this  court  was  unfair,  thereupon  the  said  Pat 
O.  Hawes  was  by  the  court  found  guilty  of 
contempt  ot  court.  It  Is  therefore  considered 
and  adjudged  by  the  court  that  the  said  de- 
fendant, Pat  O.  Hawes,  be  taken  hence  by 
the  sheriff  to  the  jail  of  the  stild  Douglas 
county,  and  there  confined  for  the  period  of 
fifteen  days  from  and  after  this  10th  day  of 
November,  A.  D.  1894,  and  that  he  pay  the 

costs  of  these  proceedings,  taxed  at   

dollars,  and  execution  is  awarded  therefor." 
The  attorney  general  has  declined  to  submit 
a  brief  in  bctialf  of  the  state,  or  otherwise 
defend  the  judgment,  on  the  ground  that  It 
Is  unsupported  by  the  findings  of  the  district 
court,  a  coDcliision  In  which  we  fully  concur. 

St>ction  660.  Code  Civ.  Proc,  provides  that 
"every  court  of  record  shall  have  power  to 
punish  t^  flue  or  Imprisonment  or  by  either, 
as  for  criminal  contempt,  persons  guilty  of 
any  of  the  following  acts:  First,  Disorderly 
contemptuous  or  Insolent  behavior  towards 
the  court  or  any  of  Its  officers  in  Its  presence. 
•  •  The  language  quoted  is  declaratory 
merely  of  the  common  law.  Indeed,  it  U 
doubtful  If  the  several  sections  of  the  Code, 
under  the  title  "Contempt,"  add  anything  to 
tbe  law  of  the  subject,  since,  as  has  been  of- 
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ten  nid,  the  autborlty  to  pnnlsh  for  cod- 
tempt  iB  Inberant  in  all  courts  of  record  poB- 
sesslng  common-law  Jnrlsdictlon,  and  la  be- 
yond the  power  of  tbe  legislature  to  abridge. 
See  Kregel  t.  BarUlng,  23  Neb.  852.  37  N. 
W.  OUS;  Holman  t.  State,  106  Ind.  513,  6  N. 
E.  S5G;  Kap.  Contempt,  I  1,  and  autboiities 
cited.  It  Is  atoo  true  that  language  not  In 
itself  contemptooos  ma^  be  treated  as  nich, 
If  used  In  an  Insulting  or  defiant  manner. 
Holman  t.  State,  supra:  Wilson'a  Case,  7  Q. 
B.  981.  Acts  and  conduct,  such  as  con- 
templated by  tbe  statute  cited,  are  known 
as  direct  contempts,  and  may  be  punished 
summarily.  But,  to  sustain  a  conviction  In 
such  a  case;  it  should  appear  that  the  lan- 
guage or  conduct  imputed  Is  per  se  contemp* 
tuoua,  or,  if  It  may  be  contemptuous  or  Inno- 
cent, according  to  tbe  sense  or  manner  In 
which  It  is  employed,  the  record  should  show 
it  to  have  been  used  In  tbe  culpable  sense. 
It  Is  held  by  this  court  that  proceedings  for 
cmtempt  are  In  their  nature  criminal,  and 
governed  by  tbe  strict  mles  of  construction 
applicable  to  criminal  proaecntlona  Boyd  t. 
State,  19  Neb.  128.  2G  N.  W.  925;  Johnson  t. 
Bouton,  35  Neb.  903,  53  N.  W.  905;  Perdval 
T.  State  (Neb.)  61  N.  W.  221.  It  is  said,  in 
Batchelder  t.  Moore.  42  Gal.  412,  that  "It  is 
essential  to  the  validity  of  proceedings  In 
bontempt,  subjecting  a  par^  to  fine  and  im- 
prisonment, that  tbey  should  show  a  case. 
In  point  of  Jurisdiction,  within  the  law  by 
which  auch  proceedings  are  authorized,  for 
mere  presumptions  and  Intendments  are  not 
to  be  Indulged  In  their  support."  See,  also. 
'  State  V.  Sweetland  (S.  D.)  51  N.  W.  415,  and 
cases  cited.  Referring  again  to  tbe  findings 
of  tbe  court,  we  are  Impressed  with  the  fact 
that  the  stetemente  imputed  to  tbe  accused 
are,  per  se,  neither  contemptuous,  nor  defiant; 
nor  necessarily  Inooniristent  with  tbe  candor 
and  courtesy  which  sbonld  ever  characterise 
intercourse  between  the  bench  and  bar.  The 
circumstances  which  Induced  tbe  statement 
by  the  accused  of  his  refusal  to  appear  In 
the  criminal  division  of  the  district  court  do 
not  appear,  but  his  right  to  refuse  a  retainer 
imposing  iqran  blm  the  dnty  to  appear  In  a 
particuhir  branch  of  the  court,  or  before  any 
one  or  more  of  the  several  Judges  thereof, 
caonot  be  doubted.  And  a  candid  statement 
to  the  court  or  Judge,  In  respectful  language, 
of  the  reasons  for  such  a  cause,  so  far  from 
being  a  coutempt.  Is  rather  to  be  commended, 
as  tending  to  remove  the  cause  for  whatever 
differences  may  exist  between  th^  by  re- 
mindlnx  court  and  counsel  of  their  reciprocal 
rights  and  duties.  Of  course,  the  demeanor 
of  the  accused  on  the  occasion  in  question 
may  have  been  such  as  to  fully  warrant  the 
Judgment  of  the  court;  but.  as  we  have 
seen,  tbe  record,  which  la  silent  upon  tbe  sub- 
ject, will  not  be  aided  by  presumption.  It 
follows  that  the  Judgment  complained  of 
must  be  revcnied,  and  the  cause  remanded 
for  further  proceedings  In  the  district  court 
Reversed. 


STATE  ex  rrf.  BEER  v.  THAYER.  GoremoT. 
(Supreme  Court  of  Nebraska.    Oct  15,  1893.) 

School  Lands — Lbasb — Apfkaisbmsft  or  Valob 
— Oblioatioh  or  Costeicts. 

 ^The  decision  In  State  v.  UcPeafc.  47  N. 

W.  691.  81  Neb.  1S9,  followed. 
(Syllabus  by  the  Court) 

Original  application  In  the  name  of  the 
state  on  the  relation  of  Bermuda  Beer  for 
mandamus  to  John  R.  Thayer,  govsmor. 
Granted. 

Damall  &.  Babcock.  for  rtfator.  Wm.  Lccse, 

fur  defendant 

NORVAL.  a  J.  The  controlUog  facte  In 
this  case  are  tbe  samejw  In  Stete  v.  UcPeak. 
81  Neb.  139,  47  N.  W.  691.  and.  tallowing 
the  decision  therein,  a  peremptory  writ  of 
mandamus  will  Issue  as  prayed.  Writ  al- 
lowed. 


BOHNER  V.  BOHNER. 
(Supreme  C«urt  of  Nebraska.    Oct  IB.  IS^V 

Wirs  AS  WiTSsss— VsRBAL  Slaroeb— CumsAL 

Prosecution. 

1.  Except  In  at  action  for  divorce,  and  in  s 
criminal  proceeding  for  a  crime  committed  by 
the  tiusband  amiDBt  her.  the  wife  can  in  no  com 
testify  against  her  husband.  Greene  t.  Greene. 
60  N.  W.  937.  42  Neb.  634,  followed. 

2.  A  crime  is  a  wrong  of  which  the  law 
takes  cognizance,  as  injurious  to  the  public,  and 
punishes  in  a  criminal  proceeding  in  tbe  name 
of  tbe  sUte. 

3.  Verbal  slander,  though  a  tort  for  whidi 
an  action  will  He  in  liehalf  of  the  party  slan- 
dered, is  not  a  crime  under  our  statutes,  and  a 
person  cannot  be  punished  therefor  by  a  erioi' 
Inal  proceeding  at  the  suit  of  the  state. 

4.  Whether  an  action  at  law  for  damage 
can  be  maintained  by  a  wife  against  her  hus- 
band for  verbally  slanderiog  her,  not  deeded. 

(Syilabos  by  the  CourtJ 

Error  to  district  court,  York  county;  Bates, 
Judge. 

Action  by  Mary  M.  Bohner  against  George 
W.  Bohner.  Judgment  dismissing  the  action. 
Plaintiff  brings  error.  Affirmed. 

Harlan  St  Harlan,  tar  plalntitt  In  error. 
Sedgwkdc  ft  Power*  fOr  defttodaat  In  errw. 

RAGAN,  0.  Mary  M.  Bohner  sued  George 
W.  Bohner  for  damages  for  aiandw  In  the 
district  court  of  York  county.  The  parties 
mre  hnslnnd  and  wife,  and  sncb  Cact  ap- 
peared from  the  pleadings.  A  Jury  was  Im- 
paneled to  try  the  Issues,  and  Mrs.  Bobner 
was  called  as  a  witness  to  testify  In  ber  own 
Iwhalf.  The  husband  objected  to  bis  wife 
being  permitted  to  testify,  the  court  sustain- 
ed the  objection,  and  tbe  wife  aoeptod. 
Mrs.  Bohner  tbra  made  ths  fMtowIng  offer 
"Plaintiff  offers  to  prove  1^  this  witness, 
Mary  M.  Bohner.  that  the  aUegatlmis  and 
facte  set  fortb  In  her  petition  In  this  esse 
are  tnie.  ami  that  the  statements  therein  al- 
leged to  have  btmti  made  by  George  W.  Bol^ 
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ner  In  tbe  defamation  of  her  charactn-  were 
made  ae  alleged.**  To  this  offer  tbe  hnsband 
of  tbe  plaintiff  objected,  tbe  court  auatalned 
tbe  objection,  and  tbe  wife  exempted.  No 
other  witness  was  called  by  Mrs.  Bohner. 
nor  did  she  make  any  offer  to  prove  tbe  al- 
legations of  her  petition  liy  any  other  person 
whomsoever,  and  theredpon  the  jury.  In  obe- 
dience to  an  Instruction  of  tbe  court,  re- 
turned a  verdict  in  favor  of  tbe  dtfendant, 
the  husband,  upon  which  the  court  entered  a 
Judgment  dlamlBslng  the  wife's  action,  to  re- 
verse which  she  has  prosecuted  to  this  court 
a  petition  In  error. 

1.  The  record  presents  but  a  dn^e  ques- 
tion, vbL  whether  the  district  court  was  cor- 
rect In  refusing  to  permit  Mrs.  Bohner  to  tes- 
tify. Section  331  (5006)  Code  Glv.  Proc.,  pro- 
vides: "Tbe  husband  can  In  no  case  be  a 
witness  against  the  wlfS  nor  the  wife  against 
the  husband  mcept  In  a  criminal  proceeding 
for  a  crime  committed  by  one  against  the 
otlier  but  they  may  in  all  criminal  prosecu- 
tions be  witnesses  for  ea<A  other."  The  wife, 
therefore,  was  not  a  competent  witness  in 
this  action,  and  tbe  court  did  not  err  In  re- 
fusing to  permit  her  to  testify.  Bee  Nlland 
V.  Kalisb,  37  Neb.  47.  55  N.  W.  296;  Bldn- 
ner  v.  Skinner,  S8  Neb.  43G,  67  N.  W.  6»; 
Greene  v.  Greene,  42  Neb.  634,  60  N.  W.  037. 

2.  Counsel  for  Mrs.  Boluer  seems  to  be  of 
the  <vInion  that  she  was  a  competent  witness 
in  tbe  case,  because  siandei'  or  defamation  of 
character,  beims  an  actionable  tort,  should  be 
held  to  be  a  oime  within  the  meanli^c  of 
said  section  331.  But  we  do  not  think  this 
contention  tenal)le.  **A  crime  is  an  act  com- 
mitted or  omitted  in  violation  of  a  pubUc 
law  ^ther  fbrblddlng  or  commanding  it."  4 
BL  Comm.  p.  5;  In  re  Beiven,  81  Wis.  386. 
A  crime  Is  defined  as  follows:  "A  wrong  of 
which  tbe  law  takes  cognizance,  as  injurious 
to  tlie  public,  and  punishes  In  what  is  called 
a  criminal  proceeding,  pfoaecuted  by  the  state 
in  its  own  name,  or  in  the  name  of  the  peo- 
ple or  the  sovereign."  Verbal  slander,  though 
a  tort  for  which  an  action  wiU  lie  In  behalf 
of  the  party  slandered,  la  not  made  a  crime 
under  our  statutes,  and  a  person  cannot  be 
punished  therefor  by  a  crlmUial  proceeding  at 
the  suit  of  the  state. 

8.  The  case  has  also  been  argued  here  xfp- 
on  the  theory  that  the  district  court  lield 
that  a  wife  could  not  sue  her  husband  at  law 
for  damages  for  slander.  Init  the  record  fails 
to  disclose  that  that  anestion  was  presented  to 
and  passed  upon  by  the  district  court.  Tbe 
district  court  ruled,  and  properly,  that  tbe 
wife  was  not  a  competent  witness  In  the  ac- 
tion, as  it  was  against  ha  husband;  and  as 
she  produced  no  other  witness,  and  offered 
no  other  testimony  to  snpport  the  auctions 
of  her  petition,  there  wor  nothing  left  for  the 
court  to  do  but  to  luetruct  tbe  Jury  to  re- 
turn a  verdict  In  favor  of  tbe  husband,  and 
to  enter  a  Judgment  dismissing  her  action. 
Whether,  therefore,  an  action  at  law  for  dam- 
ages for  verlial  sland«  can  be  maintnlned 


by  a  wife  against  her  husband,  we  do  not  de- 
cide. The  Judgment  of  the  district  court  Is 
affirmed.  Affirmed. 


REED  BROS.  CO.  et  al.  v.  FIRST  NAT. 
BANK  OF  WEEPING  WATEH. 
(Sniveme  Court  of  Nebraska.    Oct.  16,  ISfS.) 

LtABIUTT  OP  COKPORATIOX  Al  SrOCBSSOH  OF  PART- 
KBKSRIP  —  ATTACHMEXT — FRAunCLENT 
CUXCEAI.MR.NT  OF  PkOPBKTT. 

1.  Where  a  partnership  engaged  tn  a  gen- 
eral mercantile  basineaa,  in  straitened  and  fail- 
ing drcamstances.  incorporated,  and  the  assets 
and  busiuefis  of  the  partQerghip  were  transfer' 
red  or  assigned  tu  the  corporation,  and  appro- 
Driatcd  to  its  objects  and  purposes,  tbe  btisinees 
of  the  partnerohip  being  coDtlnued  by  the  cor- 
poration, the  corporation  was  presnmptively  lia- 
ble for  the  partnership  debts. 

2.  The  acts  of  an  agent  or  officer  of  a  cor- 
poration which  he  was  not  authorized  to  per- 
form may  be  ratified  by  it  The  approval  may 
be  by  expreus  action  or  indirectly.  It  may  hi* 
proven  by  evidence  of  a  direct  recognition  or 
acceptance  of  the  act,  or  an  acquiescence,  or 
may  be  an  Inference  from  the  facts  and  circum- 
stances shown 

3.  Statements  by  a  debtor  engaged  In  gen- 
eral mercantile  business,  disclosing  a  determina- 
tion to  defeat  the  claim  of  a  crmitor.  and  ar- 
mngemeotA  made  in  pursoanoe  of  such  inten- 
tion, combined  with  tbe  further  facts  that  the 
stock  of  goods  baa,  during  several  months,  been 
as  rapidly  as  possible  cooverfed  into  cash  by 
sales,  and  depleted  In  tiie  aggregate  several 
thousand  dollars,  and  no  satisfactory  account 
given  of  tlie  di6p)sition  of  moneys  derived  from 
the  sales,  may  be  sufficient  to  sustain  an  attacb- 
Inent  on  tbe  stock  of  goods  on  the  grounds  of  a 
fraudnleut  disposal  or  concealment  of  property. 

(Syllabus     the  Coort) 

Error  to  district  colitt,  Cass  county;  ^11. 

Judge. 

Action  by  the  First  National  Bank  of  Weep 
Ing  Water  against  tbe  Reed  Bros.  Company. 
E.  L.  Reed,  and  James  A.  I.«ach.  Plaintiff 
bad  Judgment,  and  defendants  bring  error. 
Affirmed. 

Byron  Clark,  J.  R.  Clarkson.  and  Isaac 
Gongdon.  for  plaintiffs  In  eiTor.  Wooley  & 
Gibson,  for  defendant  In  error. 

HARRISON,  J.  The  First  National  Bank 
of  Weeping  Water  commenced  thia  action 
against  Reed  Bros.  Company,  alleged  to  be  a 
corporation  doing  business  at  Weeping  Water, 
E.  L.  Reed,  and  James  A.  Leach,  to  recover 
the  sum  of  $6,358.16,  alleged  In  the  petition 
filed  to  be  due  the  bank  upon  two  promissory 
notes,  as  executed  and  delivered  to  it  by  the 
parties  named.  Tbe  answer  denied  general- 
ly each  and  every  allegatioa  of  the  petition, 
except  that  of  the  cnporate  character  of 
Reed  Bros.  Company,  wtaich  It  admitted,  and 
alleged  that  the  notes  sued  upon  were  given 
for  debts  which  were  tbe  liabilities  of  a 
copartnership  doing  business  under  the  name 
and  style  of  Reed  Bros.  &  Co.,  and  were  sign- 
ed by  the  company  or  partner^^liip,  and  were 
not  a  liability  of  the  cori>oration;  and  espe- 
cially denied  that  the  signature  of  Reed  Bros. 
Company  was  attached  to  tbe  notes  In  suit. 
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or  either  of  tbem.  The  reply  of  the  bank 
was  as  follows:  "Comes  now  the  above-nam- 
ed plaintiff,  and  for  reply  to  defendants'  an- 
swer denies  each  and  every  allegation  there- 
in except  sach  as  admit  the  all^atlons  of 
plalntlfTB  petition.  Further  replying,  plain- 
tiff alleges  that  If  the  notes  sued  on  are  not 
that  of  Reed  Bros.  Company,  but  is  the  sig- 
nature of  Reed  Bros.  &  Com'pany,  that  the 
plaintiff  was  deceived  at  the  time  said  note 
was  signed,  and  led  to  bellere  by  the  rep- 
resentations of  E.  L.  Reed,  president  of  the 
corporation,  that  they  were  signed  'Reed 
Bros.  Company,'  and  that  it  is  Immaterial 
whether  the  signature  is  'Reed  Bros.  Com- 
pany' or  'Reed  Bros.  A  Company/  for  the 
i-eason  that  the  assets  sought  to  be  reached 
are  those  of  Reed  Bros.  &  Company  absorl)ed 
by  Reed  Bros.  Company;  and  that,  while 
said  business  is  conducted  in  the  name  of 
Reed  Bros.  Company,  it  Is  still  but  a  part- 
nership name,  the  firm  of  Reed  Bros.  &  Com- 
pany liaving  never  been  legally  converted 
into  a  corporation,  or  the  c(M*poratlon  of  Reed 
Bros.  Company  having  never  been  legally 
formed  or  Incorporated."  The  coiuisel  for 
Itecd  Bros.  Company  and  Its  codefendauts 
liled  a  motion  to  stril£e  what  was  styled  in 
the  motion  the  "pretended  reply"  fi-ora  the 
flies,  the  grounds  therefor  being  three  in 
number:  (1)  That  the  issues  were  complete 
without  the  reply;  (2)  the  allegations  contain- 
ed In  said  pretended  reply  were  Immaterial 
aud  irrelevant;  (3)  for  the  reason  that  the 
reply  was  filed  without  leave  of  court,  and 
out  of  time.  Tills  motion  was  sxistaineil  by 
the  court,  but  upon  motion  leave  was  gnmled 
to  reflle  It  Instanter.  A  general  demurrer  to 
the  reply  was  then  filed,  which,  upon  hearing, 
was  overrated,  and  an  exception  noted.  At 
some  date  after  tbe  commencouient  of  the 
action  there  was  filed  an  affidavit  in  attach- 
ment, the  grounds  alleged  therein  being: 
"Tliat  the  defendants,  and  each  of  tbem,  is 
about  to  remove  thdr  property,  or  a  part 
thereof,  out  of  the  Jurisdiction  of  the  court, 
with  intent  to  defraud  theh-  creditors;  are 
about  to  convert  their  projwrtT,  or  a  part 
thereof,  Into  money,  for  the  purpose  of  plac- 
ing It  beyond  the  reach  of  their  creditors; 
have  property  or  rights  of  action  which  they 
conceal;  liave  assigned,  removed,  disposed 
of,  and  are  about  to  disiwse  of,  assign,  and 
i-emove,  their  property,  or  a  part  thereof, 
M'lth  Intent  to  defraud  their  creditors."  An 
undertaking  was  also  filed  and  approved,  and 
a  writ  of  attachment  issued  aud  served  by 
levy  upon  a  stock  of  general  merchandise 
then  in  the  possession  of  and  being  handled 
and  sold  by  the  corporation  at  its  place  of 
business  in  Weeping  Water.  There  was  a 
separate  motion  filed  for  defendants  the  cor- 
poration. Leach,  and  Reed,  respectively,  to 
lUscbargc  the  attachment,  the  reasons  ttving 
tbe  same  in  each,  and  as  follows:  (1)  Bo- 
{■anse  the  facts  stated  In  the  affidavit  are  not 
sufficient  to  Justify  the  Issuing  of  the  same; 
i2)  because  the  statement  of  facta  In  said 


I  affidavit  are  untrue;  (3)  becaaee  tbe  facts 
1  set  forth  in  the  affidavit  are  not  fthown  to 
have  existed  at  the  time  the  order  of  attach- 
ment was  issued  and  the  affidavit  filed." 
,  These  motions  were  heard  and  overmled, 
I  and  the  attachment  sustained,  Bfay  31.  18Q2, 
\  an  exception  being  noted  for  each  party  for 
I  whom  motion  had  been  filed.  Daring  the 
progress  of  the  case  there  was  a  petition  fll- 
i  ed  by  the  bank,  the  relief  sought  being  the 
i  appointment  of  a  receiver  to  take  poaacwion 
'  and  dispose  of  the  effects  of  the  corporation 
i  Reed  Bros.  Company,  and,  after  answer  tn 
I  this  petition  and  reply  to  the  answer,  a  trial 
I  of  the  issues  with  reference  to  the  appolnt- 
I  ment  of  a  receiver  was  had,  and  the  ai^iUca- 
I  tion  was  denied.  There  was  k  trial  to  the 
court  without  the  intervention  of  a  jury,  of 
I  the  Issues  In  the  main  action,  and  findings 
!  and  Judgment  In  favor  of  the  bank,  and  thi> 
!  attached  property  ordered  sold".  Motions  for 
I  new  trial  were  filed  on  behalf  of  each  of 
I  the  parties  defendant,  and  upon  hearing  they 
I  were  overmled,  and  exceptions  noted  on  be- 
i  half  of  snch  parties,  and  the  case  baa  been 
;  presented  to  this  court  for  review. 

The  first  assignment  of  error  which  we 
shall  notice  is  that  the  court  erred  In  over- 
rallng  the  demurrer  to  the  reply.  We  arc 
inclined  to  the  view  of  cotmsel  for  plalntlfb 
In  error  that  the  reply  was  nnnecesBary.  "nie 
,  exlsteuce  of  the  mmpany  as  a  corporation 

was  alleged  in  tbe  petiti<Hi  and  admitted 
;  the  answer,  and  the  bank  could  not  in  a  reply 
cliange  front  entirely,  and  moke  this  a  suit 
against  the  copartnership,  and  deny  the  es- 
,  Istence  of  what  it  had  pleaded  In  the  pett- 
j  tlon,— the  corporate  belug  of  the  company. 
I  It  Is  further  assigned  for  plaintiffs  In  error 
in  this  connection  that,  the  court  having  over- 
ruled the  (leiimrrer  to  the  reply,  and  thus  ont- 
Ilned  tbe  issues,  evidence  wan  offered  and 
allowed  to  be  Introduced,  the  tendency  and 
object  of  which  was  to  show  that  the  corpora  - 
'  tlon  was  conceived  and  bom  of  a  fraudnlent 
I  purpose  in  regard  to  the  creditors  of  the  co- 
!  partnership,  was  but  a  device  having  for  its 
object  the  defrauding  of  creditors  of  the  part 
nership,  and  hence  without  a  legal  being,  and 
naught  but  tbe  copartnership  under  the  mask 
of  an  attempted  Incorporation.    Evidence  of 
the  character  Indicated  was  adduced  and  re- 
ceived daring  the  triaL    We  think  tt  la  quite 
clear,  however,  that  it  was  not  with  the  pur- 
pose and  intent  stated  by  counsel  for  plain- 
tiffs in  error  In  their  argument,  but  as  tend- 
ing to  show  how  and  why  the  Indebtedness 
which  was  originally  that  of  the  copartner- 
ship, became  that  of  the  corporation;  and 
for  such  purpose  it  was,  In  the  main,  com- 
petent.   As  we  view  the  action  as  estal>- 
llshed  by  the  pleadings,  and  as.  from  its 
course  during  the  hearing,  the  trial  court 
evidently  did.  It  was  against  the  corporation, 
and  to  so  maintain  It  devolved  upon  the 
I  bank,  or,  falling  in  this,  to  fail  entlr^-. 

The  evidence  which  was  introduced  at  the 
I  trial  of  the  applltiitiou  for  a  receiver,  hav- 
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lag  bees  presooted  in  tinnscript  form,  was  ' 
allowed,  and  made  a  part  of  the  testimony 
during  the  trial  of  the  Issues  in  the  case 
proper  and  in  respeot  to  the  attachment,  and 
«0Dtained  fully  as  much  of  the  nlloged  objec- 
tionable matter  as  any  other  portion  of  the 
testimony.  If  counsel  expected  to  present 
and  insist  upon  thla  point  In  the  case,  the^' 
febould  have,  Instead  of  agreeing  that  It  be- 
<.-ome  part  of  the  record,  continued  tbeir  ob- 
jections. Furthermore,  the  case  was  tried 
by  the  court  without  the  Intervention  of  a 
Jury,  and  It  must  be  held  to  have  t)eeD  con- 
sidered only  in  the  portions  and  to  the  extent 
It  was  competent  and  material;  and  It  toh 
lows  that  the  action  of  the  court  iu  oTerrul- 
ing  the  demurrer,  if  erroneous,  was  clearly 
without  prejudice  to  the  rights  of  the  com- 
plaining parties.  We  wUl  not  give  a  sum- 
maty  of  the  entire  evidence,  or  a  discussion 
i>t  Its  parts  and  phrases  applicable  to  the  Is-  . 
sut-s.  but  will  refer  particularly  t<f  those  : 
IHirtlons  which  we  deem  specially  Indicate 
the  reasons  which  probably  largely  Influenc- 
ed the  trial  court  to  the  conclusions  which  It 
i-Mched  and  announced,  and  only  generally 
ro  other  portions. 

It  was  disclosed  by  the  evidence  that  there 
Mas  a  copartnership  engaged  in  a  general 
mercantile  business  in  Weeping  Water,  this 
.state,  under  the  firm  name  and  style  of  Reed 
Bros.  &  Ua,  and  had  been  for  a  number  of 
years  under  this  or  a  very  similar  name; 
tbat  on  or  Immediately  prior  to  April  1,  liSWt, 
tUe  members  composing  the  firm  were  E.  L. 
lleed,  Hany  U.  Reed,  James  A.  Leach,  and 
lieteD  F.  Keed,  or  the  heirs  of  Lucius  F. 
Heed,  deceased;  that  on  this  last-mentioned 
ilate  the  firm  had  an  indebtedness  of  about 
-^,000,  and  was  possessed  of  a  stock  of 
xoodB  of  the  value  of  ¥^,000,  and  notes  and 
accounts,  of  the  aggregate  face  value  of  $10.- 
'KK)  or  S11',U(M>.  On  this  iBt  day  of  April, 
ltf90,  the  corporation  was  formed,  styled 
Reed  BroB.  Company,  the  parties  Incorpora- 
ton  being  ttie  same  as  the  members  of  the 
partnership,  with  the  addition  of  J.  H.  Bel- 
lows and  R.  B.  WUklnson.  The  ^,000 
worth  of  merchandise  owjied  by  the  partn^ 
»blp  was  made  the  fund  or  property  basis 
of  the  corporation,  and  stock  aggregating  a 
like  amount  In  shares  of  (100  each  was  Is- 
sued and  taken  by  the  parties  as  follows; 
B.  L.  Heed  75  shares,  Harry  D.  Reed  2o 
sltares,  Helen  F.  Reed  50  shares,  -lameu  A. 
I.cach  shares.  R.  S.  WUklnson  10  shares, 
and  J.  H.  Bellows  10  shares.  The  certifi- 
cates of  stock  distributed  to  Harry  u.  Heed 
and  Helen  F.  need  by  their  fece  value  repre- 
sented In  amount  the  interest  each  had  In 
the  $20,000  stock  of  merchandise  when  It  be- 
longed to  the  partnership.  The  25  shares  al- 
lotted to  James  A.  Leach  represented  his  In- 
terest in  the  partnership  and  ft>tXJ.ti7  which 
it  is  stated  In  the  evidence  he  paid  to  E.  It, 
iCeed  at  the  time  the  shares  of  stock  were  de- 
livered to  him.  The  R.  S.  WUklnson  shares 
were  executed  In  his  wife's  name,  and  were 


Issued  lu  payment  of  an  Indebteilness  of  the 
partnership  to  Wilkinson  for  sei-vlcee  ren- 
dered for  It  by  him  as  an  employ^  In  the 
capacity  of  bookkeeper.  J.  H.  Bellows,  It  Is 
claimed,  purchased  the  10 'shares  which  were 
allotted  to  him,  and  executed  and  dellvei'ed 
to  ijj.  L.  Reed  his  promlssoiy  notes  In  the 
amount  of  the  face  valae  of  them,  which  was 
not  paid,  and  the  shares  were  returned  to  E. 
L.  Reed,  it  is  also  of  the  evidence  that  the 
corporation  received  title  to  and  possession 
of  the  merchandise  from  E.  L.  Reed;  that  he 
guarantied  the  payment  of  the  debts  of  the 
partnership,  and  recdved  the  stock  of  goods 
for  so  doing,  and  turned  It  over  to  the  cih*- 
poratlon,  and  issued  or  caused  to  be  Issued  to 
the  i>ersonB  hei-eint>ef(we  named  certlflcaten 
of  stock,  in  the  manner  and  tor  the  purposes 
we  have  Just  indicated,  mainly  to  extinguish 
their  claims  as  itartners  against  the  merchan- 
dise as  partnership  property.  It  was  further 
shown  that  the  stock  of  the  corporation,  ex- 
cept the  lU  shares  standing  in  the  name  ot 
Mrs.  Wllltlnson,  were.  Just  a  short  time  prior 
to  the  commencement  of  this  action,  placed 
under  the  control  of  E.  h.  Reed,  or  he  was 
allowed  for  some  reason,  which  was  not  dis- 
closed at  the  trial,  to  assign  them  to  J.  V. 
Farwell  &  Go.  as  collateral  security  for  the 
payment  of  Indebtedness  of  the  former  part- 
nership in  the  sum  of  «ti,O00,  which  it  is  fur- 
ther claimed  E.  L.  Reed  had  assumed,  and  of 
which  he  had  guarantied  the  payment.  The 
evidence  In  regard  to  the  Inception  and  for- 
mation of  the  corporation,  Including  its  snc- 
ceedlng  to  the  property  In  and  possession  of 
the  merchandise  and  business  of  the  partner- 
ship, and  the  manner  In  which  these  events 
transpired  and  were  eiTeeted,  has  no  force  In 
this  case  to  the  extent  that  It  Is  claimed  that 
It  shows  an  Illegal  and  fraudulent  attempt 
to  organize  a  corporation  and  absorb  the  as- 
sets of  the  partnership,  and  thus  defraud  the 
creditors  of  the  firm,  for  this  action  was 
predicated  up<m  a  promise  or  contract  of  the 
corporation,  and  tlie  suit  was  Instituted 
against  It.  to  collect  from  it  as  a  corpora- 
tion the  amount  alleged  to  be  due  by  virtue 
of  its  promise.  The  corporate  existence  and 
character  of  the  company  were  pleaded  and 
recognized  in  the  petition.  The  action  was 
not  to  any  extent  or  In  any  degi'ee  to  recover 
whatever  of  the  property  of  the  partnership 
might  be  discovered,  and  subject  it  to  the 
payment  of  the  debts  owing  by  the  firm  at 
the  time  the  corporation  was  created,  on  the 
ground  of  fraud  and  deceit  practiced  In  its 
formation;  but,  under  the  Issue  raised  by 
the  stiitcmeut  In  the  answer,  that  the  debts 
evidenced  by  the  notes  in  suit  "form  no  lia- 
bility or  claim  against  the  defendant  corpora- 
tion herein,"  this  evidence  was  competent 
and  material  as  tending  to  show  that  this 
debt  of  the  firm  was  assumed  by  the  corpo- 
ration, although  no  open  agreement  was  en- 
tered Into  to  that  effect,  and  these  facts, 
coupled  with  the  others  lu  evidence,  fully 
warranted  a  conclusion  lu  this  case  that  the 
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paitnersblp  became  incorporatecl,  aoil  receiv- 
ed and  accepted  a  transfer  of  the  aesets  of 
tlie  iiartnersblp,  to  be  appropriated  and  used 
in  forwarding  the  objects  and  purposea  of 
tbe  corporation,  and  by  so  doing  It  assumed 
the  liabiliUes  or  debts  of  tbe  Hrm.  2  Cook, 
Stock,  Stockb.  &  Corp.  Law  (3d  Ed.)  |  671; 
WUlliims  T.  Colby  (Snp.)  N.  Y.  8upp.  45»; 
Bi-eman  Sar.  Bank  t.  Branch-Crookes  Saw 
Co.  (Mo.  »up.)  Itt  8.  \V.  2W;  Manufacturing 
Co.  T.  Trowbridge,  62  Hun,  471.  17  N.  Y. 
Supp.  3;  Haslett's  Ex'rs  t.  Wetherepoon,  1 
Httub.  Eq.  2Mi  Booth  v.  Bunce,  US  Am.  Dec. 
372. 

I'be  testimony  In  respect  to  wblch  slg- 
iiatui'e  was  attached  to  the  notes  in  suit — 
wbetlier  that  of  tbe  corporation  or  of  tbe 
partnership — was  conflicting,  and  tbe  flndlng 
of  tbe  trial  court  that  it  was  tbe  corporate 
name  will  not  be  disturbed.  E.  L.  Reed  was 
president  of  the  corporation,  and  be  was  the 
person  who,  according  to  tbe  finding  of  tbe 
trial  court,  signed  the  corporate  bame  to 
these  notes.  The  authority  to  execute  notes 
for  the  corporation  was  conferred  upon  Its 
secretary  and  treasurer,  and  It  Is  contended 
that  tbe  president  was  without  authority  to 
BlgD  the  notes,  and  his  doing  so  did  not  bind 
the  coi-poration.  Tbe  corporation  could  give 
notes.  It  was  liable  for  this  debt,  and,  after 
the  notes  were  signed  in  Its  name  by  the 
president  of  the  company,  there  was  evt- 
dence  to  warrant  the  conclusion  that  it  ac- 
quired knowledge  of  tbe  act  of  signing,  or 
that  at  least  It  was  known  to  tbe  secretary 
and  treasurer,  who  was  Its  business  man- 
ager, and  who  possessed  power  to  act  for  It 
in  tbe  execution  of  gotes.  This,  wltb  other 
evidence  bearing  upon  this  point,  was  auffl- 
clent  to  sustain  tbe  flndlng  of  tbe  trial  court 
that  the  corporation  acquiesced  In  and  rati- 
fied tbe  act  of  the  president  by  which  its  sig- 
nature appeared  upon  tbe  notes.  4  Thomp. 
Corp.  41^1,  5286;  Manufacturing  Co.  v.  Bel- 
gait  (Ala.)  4  South.  400;  Taylor,  Prlv.  Corp. 
SS  212,  214,  215;  Campbell  t.  Pope,  96  Mo. 
4iiH,  10  8.  W.  187;  Indianapolis  UoUing-MlU 
Co.  V.  St  Louis,  Ft.  S.  &  W.  U.  Co.,  7  Sup 
Ct  542. 

The  asslguments  of  error  in  this  case  were 
mainly  directed  against  the  findings  made  by 
the  trial  court,  and  tbe  views  we  have  ex- 
pressed dispose  of  those  which  refer  to  the 
findings  and  tbe  questions  adjudicated  In  the 
main  case.  There  are  some  which  relate  to 
the  conclusion  announced  by  the  trial  Judge 
in  the  attachment  branch  of  the  case.  The 
one  which  we  will  notice  particularly  was. 
In  substance,  that  the  stock  of  goods  belonged 
to  the  corpnratlon,  and  had  for  several 
months  been  as  rapidly  as  possible  converted 
Into  cash,  and  the  stock  reduced  In  the  ag- 
gregote  at  least  sereral  thousand  dollars,  and 
no  satisfactory  account  was  made  of  the 
money  derived  from  the  sales,  and  that  an 
intent  was  shown  to  defraud  at  least  the 
plaintiff  creditor.  The  evidence  as  to  some 
points  Involved  in  tbe  attachment  portion  of 


tbe  suit  was,  we  think,  somewhat  meager 
and  Dueatlsfactory.  and  we  do  not  deem  It 
necessary,  nor  do  we  think  It  would  serve 
any  useful  purpose,  to  quote  from  It  here,  or 
to  summarize  It,  or  discuss  It  at  length. 
There  was  testimony  to  support  the  finding 
of  tbe  trial  court,  and  we  cannot  say,  after 
a  careful  examination  of  the  evidence,  sach 
finding  was  manifestly  wrong;  hence  It  win 
not  be  disturbed.  The  judgment  of  the  dis- 
trict court  Is  allinned. 


WHITENER  V.  STATE. 
(Snprcme  Court  of  Nebraska.    Oct  15,  1895.» 
Assault  and  Battery — Dischahus  pok  Dbut  IS 
Phosbcdti ox —Trial — SrPFicisxcT  or 
EviDixca. 

1.  In  construing  section  391,  Cr.  Code,  pro- 
viding for  the  discharge  of  any  person  Indicted, 
who.  after  having  given  bail,  shall  not  be 
hrouebt  to  trial  before  the  end  of  the  third  term 
of  court  held  after  the  finding  of  the  indictment, 
the  term  at  wbidh  such  indictment  is  found 
should  be  excluded. 

2.  Objection  on  the  ground  tbst  the  offcns*^ 
charged  in  an  indictment  or  information  differs 
from  that  named  in  tbe  complaint  npoo  which 
the  accused  was  held  to  answer,  should  be 
made  by  plea  in  alMttement,  and  not  by  motioo 
to  qaasn. 

3.  Tbe  role  recognised  In  the  second  para- 
graph  of  the  syllabns  of  Botsch  r.  State,  61  X. 
\V.  730.  43  Neb.  501,  is  applicable  to  cases  onlj 
in  which  there  is  an  entire  fnilure  of  proof  to 
sustain  the  highsr  grade  of  ufFcuse  charged. 

4.  It  is  not  error,  in  a  criminal  prosecution, 
to  submit  to  the  Jury  the  question  of  the  de- 
fendant's guilt  of  a  higher  grade  of  offenscrs 
than  that  for  which  the  conviction  ii  had,  pro- 
vided there  is  evidence  to  sustain  such  charge, 
although  It  is  possible,  or  even  probable,  that 
a  verdict  therefor,  had  one  wpn  rendered, 
wonld  have  been  set  aside  as  unsapported  hj  the 
evidence. 

5.  Evidence  held  to  sustain  tb*  conviction 

for  an  assanlt  and  battery. 
(Syllabua  by  the  Court.l 

Biror  to  district  court,  Colfax  coontsr;  BulU- 
van.  Judge. 
Con  Whitener  was  cuivicted  of  nraanlt  and 

battery,  and  brings  error.  Atfirmed. 

Phelps  &  Sabin,  for  plaintiff  in  error.  Geo. 
H.  Thomas  and  A.  8.  Churchill,  Atty.  Gen., 
for  tbe  State. 

POST,  J.  The  plalntllf  in  eiTor  was,  by  in- 
formation In  tbe  district  court  for  Colfax 
county,  charged  with  assaulting  one  Annie 
Walker,  a  child  nine  years  of  age.  with  intput, 
unlawfully  and  feloniously,  to  inflict  great 
bodily  Injury,  etc.  Upon  the  filing  of  the  in- 
formation, to  wit  March  28,  1893,  a  motion 
to  quash,  and  for  the  discharge  of  the  accus- 
ed, was  Interposed,  In  which  tbe  following 
grounds  were.  In  different  forms,  alleged:  (1) 
No  preliminary  examination  of  tbe  accused 
was  had  previous  to  the  filing  of  said  in- 
formation; (2)  said  Information  was  not  filed 
until  the  third  regular  term  of  court  after  the 
pretended  examination  before  tbe  magistrate: 
(3)  said  Information  was  filed  without  aa- 
thorltjr  of  law.   Said  motion  having  bcco 
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orerraled,  a  plea  of  not  gnUty  was  altered, 
and  a  trial  had,  reialtiiig  in  a  verdict  flndius 
the  accused  ^ilty  of  an  assault  and  battery, 
apon  which  JodgmeDt  was  Bobseqneatly  en- 
tered, and  which  It  Is  sought  to  reverse  by 
means  of  this  proceeding.  It  Is  further  shows 
by  the  record  that  on  the  22d  day  of  June, 
1882,  an  Information  was  filed  by  the  county 
attorney,  charging  the  accused  with  assault- 
ing  the  said  Annie  Walker  with  Intent  to  in- 
flict great  bodily  Injury,  etc.  The  record  of 
each  of  said  informations  Is  preceded  by  a 
recital  to  the  effect  that  a  preltmlnaxy  exam- 
ination was  had  Iwfore  J.  W.  Brown,  a  Jus- 
tice of  the  peace  for  Colfax  county,  on  the 
5th  day  of  February,  1892.  It  also  aj^tears 
tbat  on  the  Uth  day  of  March,  1803,  there 
was  filed  a  plea  in  abatement,  directed  to  the 
Iflst-mentloned  Information,  which  was  on  the 
same  day  sustained  \yy  the  court;  and  the 
county  attorney  was  thereupon  permitted  to 
file  the  secmd  or  amended  Information,  upon 
which  the  acfensed  was  subsequently  tried. 
It  should,  howerer,  be  mentioned  that  the  rec- 
ord does  not  contain  a  transcript  of  the  docket 
of  the  examining  magistrate,  or  of  the  plea 
in  abatement,  our  only  Information  with  re* 
spect  to  either  being  that  Imparted  by  the  re- 
citals above  mentioned. 

It  Is  argued  that  the  accused  was  entitled 
to  be  discharged  under  the  provisions  of  sec- 
tions 38&-391,  Gr.  Code,  and  that  the  district 
court,  accordingly,  erred  In  denying  the  mo- 
tion to  which  reference  has  been  made.  Sec- 
tion 389  refers  to  cases  only  in  which  the  ac- 
cused has  been  committed  to  Jail,  and  can 
have  no  application  to  the  facts  of  this  case, 
since  it  Is  affirmatively  shown  by  the  record 
that  the  accused  had  given  ball  for  ber  ap- 
pearance before  the  district  court  It  was 
held  In  Hammond  v.  State,  39  Neb.  252,  58  N. 
W.  92,  that  the  defendant  in  a  criminal  prose- 
cution, who  has  never  been  committed  to  jail, 
«•  otherwise  detained  In  custody,  Is  not  enti- 
tied  to  be  discharged,  under  the  provisions  of 
Cr.  Code,  !  390,  on  the  ground  that  he  has  not 
been  brought  to  trial  before  the  end  of  the 
second  term  of  court  after  the  finding  of  the 
Indictment  or  the  filing  of  the  Information. 
It  was  further  held  that  in  construing  the 
provision  of  section  891  for  the  discharge  of 
any  person  indicted,  who,  after  having  given 
bail,  shall  not  be  brought  to  trial  before  the 
end  of  the  third  term  held  after  the  finding 
of  the  indictment,  the  term  at  which  such  in- 
dictment Is  found  should  be  excluded.  The 
May,  1893,  term,  at  which  the  accused  was 
convicted,  was  the  third  term  after  the  filing 
of  the  first  information,  reckoned  by  the  rule 
thus  stated.  It  Is  clear,  therefore,  that  she 
was  not  entitled  to  be  discharged  on  account 
of  the  dday  of  the  state,  and  the  court  did 
not  err  In  denying  the  motion  on  that  ground. 

Z  It  is  conceded  by  counsel  that  the  plain- 
tiff in  error  was  given  a  preliminary  hearing, 
as  recited  by  the  record  of  the  district  court, 
upon  some  charge,— presumably,  that  stated 
In  the  Information  upon  which  she  was  subse- 
T.64K.w.no.  14—45 


qnently  tried.  It  has  been  held  that  objec- 
tion on  the  ground  that  the  offense  charged  in 
the  Indictment  or  Information  Is  not  the  one 
named  in  the  complaint  upon  which  ttie  ac- 
cused was  held  to  answer  should  be  made 
plea  In  abatement,  and  not  by  means  of  a  mo- 
tion to  quash.  See  Cowan  v.  State,  22  Neb. 
619,  35  N.  W.  405;  HiU  v.  State  (Neb.)  60  N. 
W.  916.  It  foHows  that  the  motion  to  quash 
was  rightly  overruled. 

It  Is  argued  that  there  was  no  evidence  of 
an  Intent  on  the  part  of  the  accused  to  inflict 
great  bodily  injnry  upon  the  child  named  In 
the  Information,  and  that  the  district  court 
erred  In  submitting  that  question  to  the  Jury. 
In  Botsch  V.  State  (Neb.)  61 N.  W.  730,  the  In- 
formation contained  two  counts;  the  first 
charging  an  assault  with  intent  to  murder, 
and  a  second  charging  an  assault  with  Intent 
to  inflict  great  bodily  injury.  There  being 
no  evidence  whatever  of  the  Intent  essential 
to  the  crime  diarged  In  the  first  count.  It  was 
held  error  to  submit  that  question  to  the 
Jut7.  It  was  said  In  Murphey  v.  State,  Id. 
491,  that  the  term  "great  bodily  Injury,"  as 
employed  In  the  Criminal  Code,  Is  not  sus' 
ceptfble  of  a  precise  definition,  but  implies 
an  Injury  of  a  graver  and  more  serious  char- 
acter than  an  ordinary  battery,  and  that 
whether  a  particular  case  is  within  the  mean- 
ing of  the  statute  Is  generally  a  question  of 
fact,  for  the  Jury.  The  accused,  In  this  case 
at  bar,  is  shown  to  have  struck  the  child 
named,  with  her  hand,  upon  the  side  of  the 
head  and  cheek.  At  that  time,  and  some  four 
days  later,  when  examined  by  Dr.  Long,  the 
child's  nose  and  one  ear  were  swollen  and 
inflamed,  showing  evident  marks  of  violence. 
Some  discretion  la  confided  to  the  district 
court  in  the  conduct  of  the  trial;  and  al- 
though it  1%  possible,  or  eren  probable,  tbat 
a  verdict  for  the  offense  charged,  bad  such  a 
one  been  rendered,  would  have  been  set  aside 
as  unsupported  by  .the  evidence,  it  does  not 
follow  that  the  submission  of  that  question 
to  the  Jury  was  error.  In  brief,  the  rule  re- 
lied upon  Is  applicable  only  to  cases  where, 
as  In  Botsch  v.  State,  there  is  entire  failure 
of  proof  to  sustain  the  higher  grade  of  of- 
fense. It  is  contended  that  the  accused,  at 
the  time  of  the  alleged  assault,  stood  In  loco 
parentis  to  the  child  named,  and  that  the 
striking  proved  was  by  way  of  punishment 
for  disobedience,  and  was  reasonable  and 
proper  for  that  purpose.  The  question  of 
the  reasonableness  of  the  punishment  Inflict- 
ed was  fairly  submitted  to  the  Jury,  and  the 
verdict,  upon  the  record  submitted,  should 
not  be  disturbed.  ABlimed. 


TULLOCK  T.  WBBBTBR  OOUOTT. 
(SapMOM  Court  of  Nebraska.   Oct  15,  1896.) 
Comraiss  —  LiAnuTT  voa  If inaiu.  ahb  LiBoa 

ON  BaiiMB— SumomoT  or  FsTrriOH. 

1.  Prior  to  the  enactment  of  chapter  72, 
Laws  1887,  a  county  under  township  organisa- 
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tion  was  not  Invested  with  tiie  power,  nor  chBr^ 
Ked  with  the  dntj,  of  bnitding  or  n-pniring 
bridges  sitaate  iii  the  county.  Whitcomb  t. 
Beed.  37  N.  W.  684.  24  Neb.  SO. 

2.  By  the  enactment  of  said  ^apter  72,  It 
was  not  intended  to  make  coantlea  under  town- 
ship oi^anization  liable  for  the  payment  of 
bridges  already  constructed,  nor  for  the  pay- 
ment of  repairs  made  on  bridges  prior  to  the 
taking  effect  of  said  act 

3.  A  petition  filed  in  a  suit  against  a  county 
to  recover  for  labor  and  material,  of  the  value 
of  more  than  flOU,  fumiehed  in  1887  towards 
the  constmction  ox  a  bridge,  in  pnraaance  of  a 
contract  between  the  plainult  and  the  county 
board  of  such  county,  did  not  allege  that  the 
bridge  constructed  was  situate  in  the  couDty, 
nor  that  at  the  time  the  contract  was  made 
there  was  on  band  money  available  for  the  pur 
poae  of  paying  for  such  labor  and  material,  as 
provided  by  section  83,  c.  78.  Comp.  St  1887, 
nor  that  the  county  authorities  advertised  for 
bids  for  the  furnishing  of  the  labor  and  materi- 
al sued  for.  Bdd:  0)  That  the  petition  did 
not  state  a  cause  of  action;  (2)  that  these  facts 
must  have  existed  as  a  condition  precedent  to 
invest  the  county  t>oard  of  said  county  with  Jn- 
risdiction  to  make  the  contract  sned  on;  (3)  that 
as  such  facts  did  not  exist,  the  contract  mads 
was  ultra  vires  and  void,  and  incaiwible  of  rat- 
ification by  the  coun^  Townsend  v.  Holt  Co., 
40  Neb.  862,  59  N.  W.  881;  Gutta  Percha  & 
Rubber  Manuf'g  Co.  v.  Village  of  Ogalalia,  40 
Neb.  775,  D9  N.  W.  613,  followed  and  reaf- 
firmed. 

(Syllabus  by  the  Conrt) 

Error  to  district  court  Webster  conntx; 
Gaslin,  Judge. 

Action  by  Alonzo  J.  Tullock  against  Web- 
ster county.  To  a  judgment  for  defendant  on 
demurrer  to  tbe  petition,  plalntlfC  brings  er^ 
nr.  Affirmed. 

O.  P.  Mason  and  J.  N.  Blckards,  tw  plaintiff 
In  error.  J.  R.  WUcox,  J.  8.  QUbam,  and 
Case  &  McXeny,  for  defendant  In  error. 

RAGAN,  a  Alonzo  J.  Tullock  aned  Web- 
ster county  In  the  district  court  th»eof ,  wblch 
sustained  a.  demurrer  to  Tnllocft'a  petition. 
He  refused  to  plead  furttur,  whereupon  tbe 
conrt  entered  a  judgmoit  dlamlsalng  bis  ac- 
tion, to  rererse  whlcb  be  bas  prosecuted  bere 
a  petltl<u  In  errcr.  The  allegations  of  Tnl- 
lock's  petltiou  necessary  to  an  imderstanffing 
of  tbe  points  made  h«re  ar^  In  snbstancet 
that,  on  tbe  16tb  day  of  Jon^  1887,  Tullock 
entered  Into  a  contract  In  writing  wltb  Joseph 
Garber,  Alfred  McCall,  and  Beese  TliompBon, 
"bridge  committee  for  and  In  behalf  of  said 
Webster  county.*'  By  tbe  terms  of  the  con- 
tract Tullock  agreed  to  furnish  tbe  matwlal 
and  labor  and  construct  a  bridge  for  tbe 
bridge  committee  orer  tbe  Bepnbllcan  rlrert 
south  of  Red  Cloud,  and  bare  tbe  same  com- 
pleted ^  tbe  1st  day  of  NoTembw,  1887.  The 
petition  then  alleged  that  Tnlhx^  fully  per- 
formed hla  contract  before  tbe  date  last  men- 
tioned, and  that,  "during  tbe  execution  of  said 
contract,  tbe  said  defendant,  Webster  county, 
directed  and  required,  and  then  and  there  con- 
sented and  agraed  to  pay  the  said  plaintiff 
for,  tbe  extm  wwk  and  material  hereinafter 
more  particularly  set  forth,  via.  that  after  Tul- 
lock had  excavated  the  bed  of  tbe  river  to  tbe 
first  stratum  of  rock,  for  tbe  purpose  of  build- 


ing the  north  pier  of  said  bridge,  according 
to  tbe  plans  and  speclflcatlona,  made  a  part 
of  the  contract,  Tullock  was  requested  and  re- 
quired by  Webster  county  to  make  said  exca- 
vation to  the  second  stratum  of  rock;  ttiat  he 
did  so;  that  Webster  county  then  and  there 
agreed  to  pay  TuUock  for  the  extra  work  and 
material  required  to  carry  the  pier  to  tbe  sec- 
ond stratmn  of  rock;  that  said  extra  labor 
and  material  were  of  the  value  of  ^42.20." 

1.  Webstar  county,  during  tbe  entire  year  of 
1887,  was  under  township  organlsatkm,  and. 
at  the  time  tbe  contract  for  this  bridge  was 
entered  Into  by  the  "bridge  committee"  and 
Tullock,  the  county  was  not  Inrested  wltii  tbe 
power,  nor  charged  wIUi  tbe  duty,  of  bonding 
or  repairing  bridges  In  the  county.  See  Whit- 
comb T.  Beed,  24  Neb.  G(K  87  N.  W.  684.  where 
all  the  statutes  bearing  on  the  subject  of  the 
duties  and  liabilities  of  counties  mider  town- 
ship organization  for  tbe  erection  and  repara- 
tion of  Ivldges  in  the  county  were  oamlned, 
and  tbe  ctmclu^n  stated  above  reaidied. 

But  tbe  legislature,  on  tbe  24th  day  of 
March,  1887,  passed  an  act  (chapter  72,  Laws 
1887)  wbldi  iHVTlded:  , 

"Section  1.  Tbat  In  oonntlea  nndcr  township 
organization  the  expense  of  building,  main- 
taining, and  repairing  bridgea  on  public  vouds 
over  streams  shall  be  borne  cocdnslTely  Iv  ttw 
counties  within  which  such  bridgea  are  lo- 
cated. 

"Bee.  2.  The  county  board  of  every  aoch 
county  shall  build,  maintain,  and  repair  every 
such  bridge,  and  make  prompt  and  adequate 
provision  for  the  payment  of  tbe  expense 
thereof." 

TbB  legislature  of  1887  adjourned  on  tiie 
81st  day  of  March  of  tbat  year.  Oooaeqneitt- 
ly,  this  law  did  not  t^e  effect  before  the  Isi 
di^  of  Jnly  ct  that  year,  and  there  is  no  al- 
legation In  the  petition  as  to  the  date  when 
Webster  county  cmtracted  with  Tullock  to 
furnish  the  extra  labor  and  material,  nor  U 
there  any  auction  in  the  petition  abowing 
when  be  furnished  such  extra  labor  and  ma- 
terial. The  allegation  Is  that  the  labv  and 
matolal  were  furnished  at  the  request  of 
Webster  county  during  the  time  that  Tullock 
was  constructing  the  bridge;  that  Is,  some 
time  between  tbe  16th  day  of  June,  1887,  and 
the  time  of  tbe  completion  of  the  work.  This 
is  too  Ind^nlte.  We  cannot  inresume  from 
this  language  that  the  county  contracted  Cor, 
ntv  that  Tullock  furnished,  tbe  extra  labw  ahd 
material  sulisequent  to  tbe  Ist  of  July,  1887. 
The  legislature  did  not  Intend,  the  act  Just 
quoted,  to  make  counties  under  township  or- 
ganization liable  for  the  paymoit  of  bridges 
already  constructed,  nor  for  the  payment  of 
repairs  made  on  bridges  which  repairs  had 
been  made  prior  to  tbe  passage  of  the  act 
The  obvious  purpose  of  the  act  was  to  jrat  tbe 
burden  upon  tbe  conntles.  Instead  of  tbe  town- 
ships, of  the  building  and  repairing  of  anch 
txidges  as  might  become  necessary  In  tho 
county  after  the  taking  effect  of  the  act  But 
ttiis  statute  must  lie  construed  In  cimnection 
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•vrltb  sections  88  and  81  of  the  said  diapter 
78.  Comp.  St  1887,  which  provided  that: 

"Sec.  83.  All  contiactB  for  the  erection  and 
repazathm  of  bridges  and  approaches  thaefo, 
tor  the  building  ot  culverts,  and  Improve- 
moits  on  roads,  the  cost  or  expense  of  which 
shall  exceed  one  hundred  dollars,  shall  be 
let  by  the  county  conuniBsloners  to  the  lowest 
competMit  bidder;  bat  no  omtract  riiall  be 
entered  Into  for  a  greater  sum  than  tlw 
amount  of  money  on  hand  In  tbe  county  road 
fund  derived  from  the  levy  of  previous  years, 
and  two-thirds  ot  the  levy  for  tbe  cmrent 
year,  together  with  ttie  amount  of  mcney  In 
tbe  district  road  fund  of  tbe  ^strict  wfaws 
audi  work  li  to  be  performed. 

"Sec  84.  Before  any  contract,  as  aforesaid, 
shall  be  let,  the  county  oommlistonas  shall 
advertise  for  blda  therefor,  etc." 

The  petition  does  not  allege  that  the  bridge 
bidlt  by  Tnllock,  and  towards  tbe  eourtmctlon 
of  wblcta  tbe  eztrs  labor  and  material  sued  tor 
were  fomlsbed*  was  In  Winter  county.  It 
appears  from  the  petition  that  tbe  value  of 
tbe  extra  labor  and  material  was  mote  than 
«100;  but  the  petition  does  not  allege  that 
tbe  snpsrvisns  of  Webstof  county,  before  Umqt 
let  tbe  eontmct  toTollock  to  build  this  bridge, 
or  to  famish  the  extra  material  and  labor 
tbmfor,  advntleed  for  Uds,  nor  does  it  at 
lege  that  tbe  amount  of  money  oo  band  in 
the  county  road  fond,  derived  from  the  levy 
of  i«evlons  years  and  two-thirds  of  the  levy 
tta  current  year  (1887).  togetba  wllb  tbe 
amount  of  mon^  in  the  district  road  fund 
of  the  district  wbm  such  bridge  was  situate^ 
was  equal  totbe  amount  agreed  to  be  paid  tot 
Boeh  cKtia  IslKHTsnd  material,  nor  does  tiie  peti- 
tion allege  that  Tnllock  was  flw  lowest  com- 
petent bidder.  It  the  act  of  Ifandi  24.  288T. 
quoted  above,  had  been  in  force  at  the  time 
Tullock  contracted  with  Wdwter  county  to 
fundsh  tbe  extm  labor  and  material,  still  the 
petition  would  not  state  a  cause  of  actkm. 
because  of  tbe  absence  thereftwo  of  the  sev- 
eral mattos  just  emimerated.  The  advertise- 
ments for  bids,  tbe  fact  that  tbe  bridge  to  be 
built  was  In  Webster  county,  and  tbe  fact 
that  there  was  on  band  money  available  tor 
tbe  purpose  of  building  and  paying  for  said 
«ctra  labor  and  material,  as  provided  by  said 
section  88,  wwe  facts  which  must  have  exist- 
ed to  taivest  Webster  county,  or  its  proper 
autborltieSi  irttb  jurisdiction  to  enter  Into  any 
vaUd  contract  for  furnishing  the  labor  and 
material  made  tbe  subject-matter  of  this  suit. 
In  Townsend  v.  Holt  Co.,  40  Neb.  852,  80 
N.  W.  881.  Bott  county,  through  Its  board  of 
supervlsDrs,  duly  entored  Into  a  written  con- 
tract with  Townsend,  hi  and  bf  vbich  tbe 
latter  agreed  to  funlsh  tiie  material  and  erect 
a  bridge  over  tbe  Niobrara  river.  It  appeara 
that  tbe  board  of  siqrervlsors  i^polnted  a 
building  committee  to  supervise  tbe  construc- 
tion ta  ttie  bridge  on  b^lf  of  the  county. 
Aftw  tiie  contract  was  made,  tbls  building 
committee  autiiorlaed  Townsend  to  dqiart 
from  tbe  original  plans  and  spedflcatlons  for 


the  bridge,  and  to  buOd  It  higher  than  Town- 
send  was  required  to  do  by  his  written  con- 
tract Townsttid  made  the  altaatlons  at  an 
expense  ot  8500.  He  then  sued  tbe  county 
for  the  value  of  this  extra  labor  and  material. 
A  general  demurrer  was  sustained  to  bis  peti- 
tion, and  be  prosecuted  a  petition  In  error 
here^  but  tbe  court  held  that,  "undtf  the  pro- 
visions et  sectiim  88,  c.  78,  Comp.  St,  an 
Increase  of  $600  from  the  contract  price  for 
tbe  erection  of  a  bridge  cannot  be  enforced, 
wbui  such  Increase  was  contracted  for  with- 
out bids  being  required  or  made  In  respect 
thereto."  We  craclude^  therefore,  that  Web- 
ster county,  by  Its  pn^er  authorities,  had  no 
Jurisdiction  or  authwlty  of  law  to  enter  into 
a  contract  with  ToUock  to  tnmlsb  atra  labor 
and  material,  tbe  cost  of  which  exceeded 
$100,  towards  tbe  ereoUon  of  the  bridge  built 
by  Tnllock,  without  there  being  mi  band 
funds  as  above  steted,  and  wltbout  first  hav- 
ing adveitlsed  for  bids  tor  such  extra  labor 
and  material 

But  It  is  argued  here  tbat  Webster  county, 
by  accepting  tbe  bridge,  and  paying  Tullock 
tbe  <H4glnal  outract  i»lce  theroof.  ttimby 
ratified  the  illegal  and  nnauthoriaed  act  of 
Ite  board  of  siqtervlsors  la  contracting  with 
Tullock  for  the  extra  labor  and  material  Tbe 
quesUim  of  the  power  of  a  mmdcipal  cot- 
pomtlott  to  ratuy  the  Invalid  contracts  of  its 
offices  was  before  tbls  court  In  Outta  Percba 
A  Rubber  ManuTg  Co.  v.  Village  of  Ogalalla, 
40  Neb.  776.  68  N.  W.  61&  Hie  provision  of 
tbe  statute  0>ecttai  88.  a  14,  Con^  St,  en- 
titled «H31ties  of  tiu  Second  Glass  and  TU- 
lagcs")  Is  as  follows:  "No  omtract  Aall  be 
hereafter  made  by  tin  ^ly  council  or  board  ot 
trustees,  or  ftny  committee  thereof;  and  no 
expense  shall  be  Incurred  by  any  of  tbe  offi- 
cers or  departmente  of  the  c(»i;M»tlon  wheth- 
er the  object  ot  tbe  expenditure  shall  have 
been  ordered  by  the  dty  council  or  board  of 
trustees  or  not  unless  an  appropriation  diall 
have  been  previously  made  cwcemlng  such 
expense,  except  as  hneln  otherwise  expressly 
provided."  It  appears  tbat  the  trustees  of 
the  vlllagB  at  OgalaDa,  <«  some  ot  them,  pur- 
chased of  the  mannfocturlng  company  certain 
hose,  hose  carta,  reels,  and  laddors.  and  tbat 
the  articles  purdumed  were  accepted  and  used 
by  the  village;  but  Itfurtiier  appeared  that  no 
a^roprlaticm  fw  tiis  purpose  of  purcbadhg 
and  paying  for  these  articles  bad  previously 
been  made,  nie  village  having  refused  to 
pay  for  the  fire  apparatus,  the  manufacturing 
company  sued  it  tnd  It  was  argued  in  this 
court  tbat  tbe  village  could  not  repudiate  Its 
contract  aftw  having  received  the  beneflte 
tberectf;  In  other  wwds,  that  by  accepting 
tile  fire  apparatus  and  using  It,  the  vniaga 
had  thereby  tatlfled  the  miauthorlsed  contract 
of  Ite  officers  In  purchasing  the  apparatua 
Tbe  court  said:  *vnie  cases  bearing  upon  tiie 
quesOon  ot  the  power  of  municipal  corpora- 
tions to  ratify  their  unautiMoteed  contracts 
are  cmifusliv,  and  apparently  irreconcilable. 
It  would  snbeerra  no  useful  purpose  to  ex- 
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amine  than  st  length  In  tbtB  G<»uiectlcai,  m 
to  attempt  a  statemrat  of  tbe  gramids  vpon 
vblcb  they  MBt  It  la  aofflclent  that  there  la 
one  prlwdple  which  aeema  to  run  throuch 
them  all,  via.  If  a  contract  ia  Invalid  whoi 
made,  because  In  Tlolatl<m  of  acnne  mandatory 
requlranent  of  atatote^  it  will  be  deemed 
ultra  Tlrra,  and  caa  lie  ratified  only  npon  the 
cfmdltions  easentlal  to  a  valid  agreement  In 
the  first  Instance;  but  where  the  formalitlea 
prescribed  or  conditions  Imposed  are  not  In- 
tended as  a  restrletltm  npon  the  corporate 
power,  a  blndlUjr  ratiflcation  may  be  made  In 
a  different  mod&  •  •  •  it  Is  plain  tmt  the 
statute  under  cfmslderatlon  la  mandatory,  and 
an  excess  limitation  upon  the  powers  oi  ci- 
ties and  Tillages  of  the  clasa  to  whidi  it  ap- 
plies." It  was  aeccwdingly  held  that  the  t11- 
hige  was  not  liable  fer  tbe  apparatns  pur- 
chased by  its  officers,  because  no  appropria- 
tion of  numey  for  that  purpose  had  prerlou^ 
been  made.  Thia  ease  diapoKB  of  the  argu- 
ment, made  here,  that  Webster  county  had 
ratified  the  miauOiorlzed  aet  of  Its  board  of 
supervisors  In  contracting  with  Tnllock  to  fur- 
nish the  extra  labor  and  material  soed  for. 
Tlie  authorlttes  of  Webster  county  had  no 
Jurisdiction  or  authority  to  make  thla  contract 
without  first  having  advertised  for  bids  there- 
for, and  without  there  being  on  hand  the  m«i- 
eys  specified  In  said  section  83.  quoted  abovai 
Tbe  cmtzact,  thwefore,  of  the  nipervlsws 
.was  not  voidable,  <a  capable  <tf  ratlflcattcm, 
tnt  BbBolutdy  nun  and  void,  and  Incapable 
(tf  jatiflcatlfML  The  Judgment  of  the  dlstrlrt 
court  is  affirmed. 


CONLHtT  T.  STATB. 

(Sapreme  Court  of  Nebraska.    Oct.  15,  1896.) 

EUBBZZLBMBKT  BT  BHBRIIT — INFOBMATIOK. 

1.  A  sheriff  Is  au  officer  elected  to  an  office 
of  pablie  trust  In  this  state,  and  for  the  con- 
version to  his  own  use  of  any  moneys  that  shall 
come  into  his  bands  by  virtae  of  bis  office  may 
be  Drosecntcd  foi  embezzlement,  under  section 
121  of  the  Grimioal  Code. 

2.  Where  a  sheriff.  b7  virtue  of  an  order  of 
sale  Issned  npcn  a  decree  of  foredosnre,  had 
sold  the  lands  tlierein  described,  and  collected 
the  amount  of  tht  bid  of  the  purcbaBer,  which, 
before  an  order  of  the  court  .directiDK  to  whom 
it  shoold  be  paid  out  had  been  made,  he  had 
converted  to  bis  own  nse,  it  wbs  not  essential, 
ia  an  Infoirmatl«i  against  andx  officer,  to  allege 
to  whom  Hnch  money  belonged,  sad  an  allega- 
tion of  that  kind  should  be  rejected  as  sur- 
plusage when  the  information,  indeiMidently  of 
Budi  allegation,  fully  stated  the  facts  aliove  1i»> 
dicated. 

(Srllabos  by  the  Oourt) 

Error  to  district  court,  Phelps  county;  BeaH, 
Judge. 

Douglaa  B.  Conley  was  convicted  of  embes- 
alement,  and  brings  error.  Affirmed. 

J.  L.  McFMy.  BUI,  St  Olair  ft  Boberto. 
and  F.  O.  Bamcr,  for  pUdntUF  in  enw.  A.  J. 
Shafier  and  A.  B.  GhnrdilU,  Atty.  Qvl,  fsr  the 
Btatft 


RTAN,  a  "Sbe  plaintiff  In  cnor  was  con- 
victed of  embealement  in  tbe  dtotrlet  oonrt 
of  Phelpa  county.  Then  wen  three  oonnta 
in  the  infoimatlon,  but  aa  the  verdict  of 
guilty  referred  only  to  the  offense  dflBolbed  in 
tbe  last  count,  this  alone  need  be  considered. 
In  thia  count  It  waa  charged  tliat  DonglaB  B. 
C!onl«7,  At  all  tlmea  referred  to.  was  the'  abei^ 
Iff  of  tb»  aforenid  coon^;  that  aaid  office 
ot  sheriff  waa  one  of  public  trust;  that  said 
OuUey.  on  August  16,  1888.  aa  aberiff,  made 
and  omdncted  a  sale  of  tbe  N.  W.  14  <tf  mc- 
ttoa  90,  townahlp  6  M.,  range  18  W.  <tf  tbe  etb 
P.  H.  (the  aaid  land  being  in  Phelpa  county), 
by  virtue  of  an  ordw  of  sale  Issned  and  di- 
rected to  him  as  such  sheriff  in  an  actloo  of 
faredoanre  of  mortgage  had  by  tbe  Odonlal 
A  United  Statea  Mortgage  Conqjaiqr.  Umlted. 
against  Charles  A.  Draws  and  othan;  that, 
as  each  sheriff  and  public  officer,  and  by  vir- 
tue of  his  said  office  of  public  trust,  be  re- 
ceived 98S7.  the  amount  bidden  on  the  sale. 
The  embeaalement  charged  was  tbe  unlawful 
eonvmion  of  the  sum  above  mentioned  by 
said  sheriff  to  Us  own  use  wtthoct  tbe  con- 
sent of  the  mortgage  ccMnpany  aforesaid.  Ihe 
tacts  above  charged  wwe  nnnuatloiiiUily  es- 
tablisbed  by  the  evidencei  It  la  eootended. 
on  behalf  of  the  plaintiff  In  CTTor,  howeva. 
that  In  tlie  Infotmatlon  there  waa  no  aver 
ment  and  by  tbe  evidence  no  proof,  that  tbe 
■MTtgage  cnnpiuiy  waa  a  ctvponition.  It  la, 
furthermore.  Insisted  that,  since,  by  tbe  Infor- 
mation, In  addition  to  tbe  arerments  already 
noted.  It  was  charged  that  the  money  mlsap- 
pKopriated  bdonged  to  tiw  mortgage  company 
above  deacribed,  tbe  conviction  cannot  be  ans- 
talned,  for  the  reason  that  the  proofs  merely 
showed  that  the  amount  of  the  bid  was  paid 
Into  tbe  sboUTa  hands,  and  that,  at  least  un- 
til ordered  paid  to  said  mortgage  company, 
that  eompai^  had  no  ownersbtp  of  It  There 
was  a  conflrmatlcm  of  the  fbrecloBure  sale,  but 
there  has  been  no  order  to  pay  tlie  ^noaeds 
of  the  sale  to  any  oue.  The  aala  by  fore- 
doaoro  la  leffuded  as  a  sale  ttie  court  it- 
self,  conducted  by  means  of  Its  exeeatlTe  of- 
ficer, the  diolfl.  liable  ss  such,  or  by  wome 
other  person  thereto  authorised  by  tbe  coort. 
Code  CHt.  Froe.  I  8CS.  ta  case  of  a  refusal 
to  pay  tbe  amoont-of  his  bid,  a  porcbaaer  may 
be  compelled  to  complete  bis  purchase  by  sucfa 
payment  Oregwy  r,  Tlai^.  18  Neb.  SIS. 
2S  N.  W.  88;  State  T.  HidUday,  86  Nebw  827, 
58N.W.148.  By8eettan864.0odeOiT.  Fnc. 
It  ia  iwoTUed  fliat  '*tbe  proceads  of  every  sale 
made  ander  a  decree  In  diancecy  sliall  be  im- 
plied to  tbe  disdnrge  of  the  debt  adjudged 
1^  tbe  eonrt  to  be  dtH^  and  of  t3ie  oosto  award- 
ed, and  if  there  be  any  sorpins,  it  shall  be 
brouglit  Into  court  for  the  use  of  the  def aid- 
ant or  of  the  peraon  entitled  thereto,  anhject 
to  tbe  order  of  tiie  court"  The  danse  last 
quoted  appUea,  not  merely  to  the  surplus,  but 
to  the  entire  proceeds  of  the  sale,  whkdl, 
tberefore,  are  "subject  to  the  order  of  the 
oourt"  until  paid  oat  In  the  case  at  bar,  it 
was  sbDwn  that  by  the  denes  «f  ftmdosac^ 
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tbere  bad  been  adjudged  due  to  the  Colonial 
ft  United  States  Mortgage  Company  tbe  sum 
of  ¥781.46.  For  tbe  payment  of  tbls  siiin, 
with  fntereat  and  costs,  a  sale  was  directed, 
and  the  return  of  the  sherUt  upon  the  order 
of  sale  Issued  under  this  decree  recited  that, 
after  payment  of  coats,  there  was  applicable 
to  the  judgment  the  sum  of  $600.2&  UntU 
this  return  was  approTed  by  th«  court,  this 
money.  In  ■trlctnest,  would  not  belong  to  the 
foreclosure  plahiUff.  The  Information,  sup- 
ported by  the  proofs,  showed  folly  how  tbe 
money  was  realized,  and  In  irtiat  aitnation  It 
was  when  misappropriated.  The  cfmeluBlon 
of  the  county  attorney  that  the  money  belong- 
ed to  the  mortage  company,  superadded  to 
the  essential  facts  set  out  Id  the  Information, 
was  mertfy  surplusage,  and  may  therefore  be 
Ignored.  If  required  to  allege  correctly  who 
would  be  entitled  to  the  mcD^  when  tbe  court 
should  direct  ita  dtetrlbutfon,  flie  connlr  at- 
torn^, In  a  case  like  that  under  conaldeia- 
tion,  woold  have  been  rcj^ulred  to  state  not 
only  all  exiatliw  facts,  but,  In  efltect,  antldpa- 
ting  the  fntiffe,  would  be  required  to  state 
what  order  the  court  would  hare  made  had 
the  mon^  In  the  meantime  not  been  misap- 
propriated. The  law  does  not  require  a  vain 
tiling*  and  this,  If  a  requirement,  would 
amount  to  nothing  less. 

If  there  was  no  requirement  of  mention  of 
ownership,  as  above  Indicated,  there  was  no 
necessity  that  by  the  Information  or  prooft 
siiould  be  described  the  corporate  capad^ 
of  one  whose  ownership  was  not  required  to 
be  diown.   That  part  of  section  121  of  the 
Criminal  Code  which  Is  essential  In  this  case 
Is  In  this  language:  "If  any  oflicer  elected 
or  appointed  to  any  office  of  public  trust  in 
the  state  •  •  «  shall  embessle  or  conrert 
to  his  or  her  own  use  any  mcmey,  property, 
rif^bts  la  actlw  or  other  raluaUe  security  or 
effects  whatever  belonging  to  any  Individnal 
or  company,  or  association,  that  sball  come 
Into  his  or  her  possession      virtue  w  under 
color  of  hbi     her  rdalion  as  officer,  •  •  * 
every  each  person  so  off  aiding  shall  be  pun- 
ished In  tbB  manner  prorlded  by  law  (or 
f  elonioaaly  stealing  property  of  the  value  itf 
the  article  so  embeHded."   It  Is  urged  tibat 
the  sheriff.  In  conducting  the  sale  which  be 
did,  and  afterwards  acting  as  custodian  ci 
the  moneys  realised,  was.  not  acting  as  an 
oflicer  elected  to  an  office  of  public  trust 
In  support  ot  this  position  serenl  adjudged 
cases  have  been  dted  with  great  apparoit 
confidence.  Of  these  we  shall  notice  such  as 
in  oral  argument  were  specially  relied  upon, 
axkl  from  tikeir  shnllarlty  to  udi  other  It 
may  readily  be  Inferred  upon  what  lines  all 
the  cited  cases  wera  determined.   The  case 
more  tcUed  uptm  than  any  other  was  Stoker 
w.  People,  114  lU.  820,  2  N.  B.  66.   In  that 
ctUUBf  an  Indictment  had  beoi  fbund  against 
Stolcer,  a  cwstable,  who*  by  Tirtne  of  certain 
execntloiu  In  favor  of  Aultmas.  Uiller  & 
Oo.  Intrusted  to  him  as  such  officer,  had  cid- 
lected  over  $200,  which  he  had  failed  to  pay 


over.  The  section  oi  the  statute  under  which 
this  prosecution  was  had  provided  that  "who- 
ever embeszles  or  fraudulently  converts  to 
his  own  use  •  •  •  money,  goods,  *  •  • 
delivered  to  him  which  may  be  the  subject  of 
larceny,  or  any  part  thereof,  shall  be  deemed 
guUty  of  larceny."  Bev.  St  m4,  c.  38;  I  74. 
The  court  held  that  no  ccmvlctlon  should 
have  been  had  under  the  proylBions  of  this 
section,  for  the  reason  that  It  was  general  In 
Its  terms,  and  did  not  contain  the  word  "con- 
stable," whereas,  In  aection  79  at  the  aame 
chapter  in  whidi  t2ie  section  quoted  Is  found, 
there  was  express  mention  of  constables  In 
coamectlon  with  a  different  deflnitlni  of  em- 
beszlement.  People  v.  Allen,  5  Denlo,  76,  Is 
also  a  favOTlte  citation  of  the  plaintiff  In  er- 
ror. In  that  case  Snyder  bad  employed  Al- 
len, a  constaUe,  to  collect  several  bills  due 
him.  This  constable  was  authorised  to  take 
out  summanses  before  a  justl<»  of  the  peace 
named,  and  go  with  them  and  demand  pay- 
mentSL  If  the  demand  was  paid,  process  was 
not  to  be  served;  but  If  not,  service  was  to 
be  made^  and  Allen  was  then  to  appear  for 
Snyder  and  obtain  judgment  Daniel  Darrow 
paid  one  of  these  bills  against  him  on  pres- 
entation. Nevertheless,  without  service  of 
process  Allen  procured  a  Judgment  against 
him  in  favor  of  Snyder.  Tbe  Indlctm^t  of 
Allen  was  for  embezzling  the  amount  he,  as 
an  agent  of  Snyder,  had  collected  of  Darrow. 
In  the  supreme  court  it  was  h^  Uiat,  as  the 
statute  Umlted  tbe  term  "embezzlement*'  to 
clerks  and  servants,  an  Indictment  which 
charged  that  tbe  misappn^rlaUon  was  by 
an  agent  was  bad.  In  State  v.  Dentcm  (Md.) 
22  Atl.  305,  the  indictment  of  clerk  of  the 
board  of  coqnty  commisdoners  as  a  pubUc 
officer  was  held  bad,  for  tbe  reason  that  such 
derk  was  appointed  under  a  statute  which 
provided  "the  coun^  commissioners  of  each 
county  are  declared  to  be  a  corporation  and 
shall  have  power  to  appoint  *  *  •  rood 
!  supervisors^  collectors  of  taxe^  trustees  of 
I  the  poor,  a  clerk  to  th^  board,  and  all  other 
I  (^cers,  agents,  and  servants,  required  for 
comity  purposes."  TOwe  Is  no  argument 
I  necessary  to  show  how  Inapplicable  these  ad- 
judlcatlona  are  to  the  facts  of  the  case  which 
we  have  under  condderatlon.  A  further  re- 
view of  dtalions  would  but  serve  to  present 
for  consideration  other  cases  equally  foreign 
to  our  inquiry.  It  admits  of  no  question  that 
a  sheriff  Is  a  public  (Acer,-^that  Is,  one  who 
has  a  duty  to  perform  conoonlng  the  public, 
—OB  defined  In  HHI  v.  Boyland,  40  Miss.  626. 
He  Is  equally  to  be  so  regarded  under  ttie 
definition,  given  In  Bnnn  r.  PeojAe,  40  IlL 
400,  ttiat  ''evety  man  la  a  public  i^cer  who 
hath  any  duty  conconlng  the  public,  and  he 
Is  not  tbe  less  a  public  officer  when  his  au- 
Uunlty  Is  confined  to  narrow  limits,  because 
it  Is  that  duty,  and  tiie  naturo  ot  that  duty, 
which  makes  him  a  pid>llc  officer,  and  not  the 
extent  of  the  authority."  Of  like  an)UcablU- 
ty  Is  this  deflnltlaQ,  in  Bradford  v.  Justices 
Inferior  Court,  S3  Qa.  836,  to  wit,  **Wbere  an 
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fittdlvldual  has  been  appointed  or  elected  In 
a  manner  required  by  law,  baa  a  deelgnatlon 
or  title  gtven  bim  by  law.  be  must  be  regard- 
ed aa  a  public  officer."  The  language  of  sec- 
tion 121,  Or.  Oode,  to,  "If  any  person  elect- 
ed or  appointed  to  any  officer  of  public  trust," 
etc.  ^blB  Is,  In  effect,  "If  any  public  officer," 
for.  In  Ex  parte  Woods.  Hopk.  Ch.  8,  It  was 
said:  "The  words  'public  trust'  appear  to  In- 
clude every  agency  in  which  the  public,  re- 
posing special  confidence  In  particular  per- 
sons, ai^>oint8  them  for  the  performance  of 
some  duty  or  serrice."  It  has  already  been 
noted  that  the  plaintiff  In  error,  when  he  mis- 
appropriated the  fnnds  In  his  hands,  was  act- 
ing as  sheriff.  "By  virtue  of  his  office  of 
public  trust,  he  obtained  and  appropriated  to 
his  own  use  this  money,"  Is  but  a  concise  and 
accurate  description  of  his  offense,  wlUcb  is 
clearly  within  the  terms  of  tbe  statute  under 
which  he  was  convicted. 

It  is  complained  that  one  of  the  jurors  bad 
expresBed  an  unqualified  opinion  as  to  the 
guilt  of  Conley  before  he  was  called  into  the 
tKtx.  We  have  considered  fully  this  com- 
plaint, and  our  conclnslon  Is  that  there  exists 
no  ground  for  this  contention.  The  proofs 
submitted  on  this  point  show  that,  just  be- 
fore the  Juror  was  called,  he  said  he  hoped 
he  would  not  be  required  to  serve  In  this 
case.  When  asked  how  he  would  avoid  it 
when  called,  he  said  that  he  would  tell  th^ 
that  he  would  send  the  prisoner  up  for  life, 
80  that  he  (the  Juror)  would  get  off  the  jury. 
This  was  not  the  expression  of  an  opinion. 
It  was  but  an  excuse,  which  he  said  that 
be  would  present  to  avoid  being  compelled 
to  serve.  This  juror  on  oath  said  that  this 
was  spoken  In  Jest  merely,  and  this  we  are 
Inclined  to  believe;  for  In  his  voir  dire  ex- 
amination, submitted  for  our  consideration, 
no  such  language  occurs.  There  ha  no  ques- 
tion presented  or  argued  which  has  not  been 
already  discussed,  and  there  being  found  no 
error  In  the  record,  the  Judgment  of  the  dis- 
trict conrt  to  affirmed. 


HANSEN  et  al.  v.  KINNEY. 

(Supreme  Court  of  Nebraska.    Oct.  15,  1895.) 

Rbvibw  oh  Erboh— Mbchanio's  Licks— Tiub  or 
FiLiNo  Claim— Cox TBACT. 

1.  Where  It  m  Bought  to  review  on  error 
in  this  court  the  judgment  of  a  district  court,— 
no  motion  for  a  new  trial  having  been  filed, — 
this  court  will  look  Into  the  rewrd  to  ascertain 
if  the  pleadings  state  a  cause  of  action  or  de- 
fense, and  snpport  the  judgment  or  decree  ren- 
dered: but  thu  court  will  not  go  back  of  the 
verdict  rendered  by  the  jury  or  the  findings  of 
fact  made  by  the  trial  court  to  review  any- 
thing done  or  any  proceeding  had. 

2.  Whm  tobor  Is  performed  for  a  con- 
tractor on  an  improvement  on  real  estate  at  two 
different  periods  of  time,  and  more  than  GO  days 
intervene  between  the  laat  labor  day  of  the 
first  period  and  the  first  labor  day  of  the  second 
period,  the  presumption  in  that  each  labor  was 
performed  under  two  different  contracts.  Bu- 
chanan V.  SeldoD,  48  Neb.  I>o9,  61  N.  W.  732. 

8.  In  such  case,  to  entitle  the  laborer  to  a 


lien  under  the  statute  (section  3GG7,  Comp.  St. 
1895)  for  the  labor  performed  during  sa<A  first 
period  of  time,  he  must  file  in  the  office  of  the 
register  of  deeds  a  sw<h^  statement  of  the  la- 
bor performed,  and  the  amottnt  due  him  there- 
for from  the  contractor,  within  60  days  of  the 
last  day  on  which  he  labf»«d  during  such  first 
period  of  time. 

4.  The  mechanic's  lien  law  will  not  be  so 
construed  as  to  enable  a  laborer  to  tadc  one 
contract  to  another,  and  procure  a  lien  for  aU 
the  labor  performed  under  two  or  more  oon- 
tracts  by  filing  in  tbe  office  of  the  regiater  of 
deeds  a  sworn  statement  of  the  labw  performed, 
and  the  amount  due  him  liierefor,  within  W 
days  of  the  date  of  performing  tbe  last  labor 

Performed  in  pprsuanoe  of  the  last  eontnet. 
rust  Co.  V.  oWlivan  (Neb.)  63  If .  W.  fi,  lot 
lowed. 

(Syllabus  hj  the  Court.) 

Brror  to  district  conrt.  Baffido  coaatjr;  Hoi- 
comb,  JodgBb 

Action  Alptaeos  A.  Klnn^  gainst  Ida 
H.  Hansoi,  Cbailea  BL  Hansen,  the  Midway 
Loan  ft  Trust  Oompuiy,  and  the  MIdvay 
Land  Oompai^r'  Plataitlff  had  decree^  and 
the  def^dants  Hdnsrai  brlns  error.  Revers- 
ed. 

Calkins  &  Pratt,  for  plaintiffs  in  error. 
John  E.  Decker,  for  defendant  In  error. 

RAGAN,  C.  Alpheus  A.  Kinney  brought 
this  suit  In  equity  to  the  district  court  of 
Buffalo  county  against  Ida  H.  Haosen  to 
have  established  and  foreclosed  against  the 
letter's  real  estate  a  laborer's  Hen,  which  he 
alleged  he  had  acquired  against  said  real 
estate  by  virtue  of  having  performed  certain 
labor  for  a  contractor,  who,  in  pursuance  of 
a  contract  with  Hansen,  had  erected  certain 
improvements  on  said  real  estate.  Alpheus 
A.  Kinney  had  a  decree  as  prayed,  and  Han- 
sen has  prosecuted  to  tbta  court  a  petition  in 
error. 

1.  Hansen  did  not  file  a  motion  for  a  new 
trial.  In  order  for  this  court  to  review  on 
error  any  proceeding  had  In  the  trial  of 
an  equity  case,  a  motion  for  a  new  trial  must 
.be  filed,  as  in  an  action  at  law.  Carlow  v. 
C.  Aultman  &  Co.,  28  Neb.  872,  44  N.  W.  873. 
Therefore  we  cannot  look  Into  the  bill  of  ex- 
ceptions for  the  purpose  of  ascertaining 
whether  the  findings  of  fact  made  by  the  dis- 
trict court  are  supported  by  snfficieut  evi- 
dence, nor  review  tbe  action  of  tbe  court  In 
admitting  or  excluding  evidence.  In  other 
words,  our  review  of  the  action  of  the  dis- 
trict court  must  begin  with  what  occurred.— 
with  what  the  court  did  after  making  Us 
findings  of  fact.  When  it  is  sought  to  re 
view  on  error  In  this  court  the  Judgment 
of  a  district  court,— no  motion  for  a  new- 
trial  having  been  filed,- this  court  will  look 
into  the  record,  to  ascotaln  If  the  pleadings 
state  a  cause  of  action  or  defense,  and  sup- 
port the  Judgment  or  decree  rendered;  but 
It  will  not  go  back  of  the  verdict  rendered 
by  the  Jury,  or  the  findings  of  fact  made  by 
the  trial  court,  to  review  anything  done  or 
any  proceeding  liad.  In  the  case  before  us 
the  petition  of  Alpheus  A.  Kinney  states  a 
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cause  of  action,  and  the  pleadings  In  the 
recoM  snpport  the  decree  rendered,  and,  had 
tbe  district  court  otade  a  g^ieral  finding  only 
In  fiiTor  of  Kinney,  and  based  Its  decree 
thereon,  the  same  would  have  been  affirmed. 
Bat  the  district  court  In  this  case  made  spe- 
<da]  findings  of  fact  These,  becanse  of  the 
absence  of  a  motion  for  a  new  trial,  must  be 
held  to  be  absolutely  correct,  and  the  extoit  of 
oar  Inquiry  Is,  did  tbe  court  reach  the  right 
conclusion  of  law,  render  tbe  correct  jndg- 
ment  car  decree,  on  tbe  facts  found?  The 
facts  found  by  the  learned  judge  are  as  fol- 
lows: (a)  Prior  to  June,  1889,  one  T.  F. 
Kinney  made  a  contract  with  Hansen,  In  and 
by  which  he  agreed  to  furnish  the  labor  and 
material  and  erect  for  her  an  improTcment 
on  bsr  real  estate,  (b)  T.  F.  Kinney  em- 
pl<^ed  AIpheoB  A.  Kbin^  to  perform  labor 
on  said  improvement,  and  that  said  AJphens 
A.  Kinney  during  the  months  of  Jude  and 
July,  1889,  labored  on  said  Improvement  28 
days,  at  an  agreed  price  of  $2.60  per  day. 
(e)  That  Alpheos  A  Kinney  performed  no 
other  labor  on  said  improvement  until  the 
17tli  day  of  October,  1889,  on  which  day  he 
labored  thereon  six  hours,  (d)  That  on  the 
14tli  day  of  November,  1889,  Alpheus  A.  Kin- 
ney filed  In  the  office  of  the  register  of  deeds 
of  BuflTalo  county  a  sworn  statement  of  the 
labor  performed,  and  the  amount  due  him 
therefor  from  said  contractor  for  labor  per- 
formed on  the  Improvement  erected  under 
said  contract,  and  claimed  a  lien  on  the  real 
estate  on  which  said  improvement  was  situ- 
ate, under  section  3607,  Comp.  St  1895.  And 
thereupon  the  district  court  decreed  that  Al- 
pheos A.  Kinney  was  entitled  to  a  lien 
against  the  real  estate  of  Hansen  to  secure  the 
payment  of  said  28  days  and  6  hours  labor.  It 
is  to  be  observed  that  Alpheus  A  Kinney  per- 
formed labor  for  the  contractor  on  two  dif- 
ferent oceaslou:  First,  daring  the  months 
of  June  and  July,  when  he  worked  28  days; 
second,  on  the  17th  day  of  October,  when  he 
woAed  6  hours.  More  than  60  days  Inter^ 
Tened  between  the  31st  day  of  July,  the  date 
on  which  Alpheus  A  Kinney  stopped  work 
on  the  Improvement,  and  the  17th  day  of 
October,  when  he  again  began  work  on  the 
Improvement  This  being  the  case,  the  pre- 
sumption  Is  that  the  labor  performed  on  the 
I7tb  of  October  was  so  performed  under  a 
separate  contract  from  that  under  which  the 
labor  was  performed  on  the  Slst  of  July 
and  prior  thereto.  Buchanan  v..  Seldon,  48 
N'eb.  559,  61  N.  W.  732.  Therefore,  to  enti- 
tle Alpheus  A  Kenney  to  a  Hen  for  the 
labor  performed  for  the  months  of  Jane  and 
July,  he  should  have  filed  a  sworn  statement 
of  the  labor  xwrfcvmed  by  falm,  and  the 
amount  due  him  from  the  contractor  therefor, 
and  claimed  a  lien,  as  provided  by  said  sec- 
tion 3667.  within  60  days  from  the  31st  of 
Jvlf,  "The  mechanic's  lien  law  should  not 
be  so  construed  as  to  enable  a  laborer  to 
tack  one  contract  to  another,  and  procure  a 
lien  tor  all  the  labor  performed  under  two 


or  more  contracts  by  filing  In  the  office  of  the 
register  of  deeds  a  sworn  statement  of  the 
labor  performed,  and  the  amount  due  him 
therefor,  within  sixty  days  of  the  date  of 
performing  the  last  labor  performed  in  pur- 
suance of  the  last  contract"  Trust  Co.  t. 
O'Sulllvan  (Neb.)  63  N.  W.  5.  Under  the 
facts  found  by  the  district  court,  Alpheus  A 
Kinney  was  entitled  to  a  decree  giving  blm 
a  lien  upon  tbe  property  of  Hansen  for  the 
value  of  the  labor  performed  on  the  17tb  day 
of  October  only.  The  decree  of  the  district 
court  Is  reversed,  and  the  cause  remanded  for 
further  proceedbigs.  Beversed  and  remanded. 


AMEBIOAN  WATEBW0BK8  CO.  v.  STATB 

ex  rd.  WAIiKER. 
(Supreme  C^urt  of  Nebraska.   Oct  1895.) 

Plkadino  — ErPBCT  or  DsMuaBSR— Water  Com- 

piN  IBB— Reason ABLENEB9  or  Reguution 
— Makdimcb. 

1.  A  demurrer  to  a  pleading  admits  the 
truth  of  tbe  facts  well  pleaded,  for  tbe  pnrpose 
of  determining  their  sufficiency  as  a  cause  of 
action  or  defense,  but  It  does  not  admit  the  cor- 
rectness of  the  condosions  of  law  drawn  then- 
from  by  the  pleader. 

2.  A  private  corporation  which  procures 
from  a  municiual  corporation  a  franchise  for 
supplying  the  latter  and  its  tnhabitantB  with 
water,  and  by  virtue  of  which  franchlBe  it  Is 
permitted  to  ard  does  use  the  streets  and  aileys 
of  Boch  municipal  corporation  in  the  carrying 
on  of  itB  business,  becomes  thereby  affected 
with  a  public  use,  and  assumes  a  public  duty. 
Ttiat  du^  Is  to  furnish  water  at  reasonable 
rates  to  all  the  inhabitants  of  the  municipal  cor- 
poration, and  to  charge  each  inhabitant,  for  wa- 
ter furnished,  the  same  price  it  charges  every 
other  inhabitant  for  the  same  swvice  under  the 
same  or  similar  conditions. 

8.  Such  a  corporation  has  the  right  to  adopt 
all  such  rales  foi  its  convenience  and  security 
as  are  reasonable  and  just,  and  to  decline  to 
furnish  water  to  any  inhabitant  who  refuses  to 
comply  with  such  reasonable  rules. 

4.  For  such  a  rule  to  be  valid  and  enforce- 
able, It  must,  in  itself,  be  lawful  and  just,  and 
must  not  be  discriminatory  in  its  nature. 

5.  A  rule  of  a  prirate  corporation  engaged 
In  supplying  a  city  and  its  inhabitants  with  wa- 
ter In  pursuance  of  a  franchiBe  granted  by  BOch 
dty  oroTided:  "Water  rents  will  be  due  and 
payable  on  the  first  days  of  January  and  July  of 
each  year,  in  advance,  at  tbe  company's  office. 
•  •  •  If  not  paid  within  thirty  days  after 
they  fall  due,  the  water  will  be  turned  off,  and 
not  turned  on  again  until  all  back  rents  are 
paid,  including  a  charge  of  S1.00  for  tnmlng  the 
water  off  and  on."  SHd,  uiat  so  much  of  said 
rule  as  required  a  patron  in  default  for  water 
rents  to  pay  one  dollar  as  a  condition  precedent 
to  his  right  to  again  be  furnished  with  water 
was  unreasonable,  discriminatory,  and  void. 

8.  A  patron  of  such  corporation  failed  to 
nav  his  water  rent  on  July  Ist.  His  default 
continued  to  August  17th,  when  the  corporation 
shut  the  water  off  from  the  patron's  premises. 
August  18th  the  patron  tendered  the  corporation 
the  wster  rent  fixed  by  its  rules  from  July  Ist 
to  December  Slst,  and  requested  that  the  water 
might  ageiin  be  turned  on,  but  refused  to  pay 
the  one  dollar  required  by  the  rule  for  turning 
on  and  off  the  water.  Sdd,  (1)  that  the  corpo- 
ration would  be  compelled,  by  mandamus,  to 
turn  the  water  cn  tbe  patron's  premises;  (2) 
that  tiw  Inability  of  the  corporation  to  collect 
the  one  dollar  from  the  patron  by  the  ordinary 
process  of  law,  because  of  the  latter's  Insolven- 
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cj,  afforded  no  excuse  to  the  corporation  for 
not  mpplyins  tlie  patron  with  water. 

7.  State  T.  Nebraska  Telqihone  Co.,  22  N. 
W.  287. 17  Neb.  126,  foUowed  and  reaffirmed. 
(SrUaboB  br  the  Goort) 

Brror  to  district  court,  Douglas  county; 
Irvine,  Judge. 

Action  in  the  name  of  the  state,  on  the  re- 
lation of  W.  I.  Walker,  for  mandamus  to  the 
American  Watervroitn  Company.  Relator 
bad  Judgment,  and  defendant  brings  error. 
Affirmed. 

Comiell  &  Ires,  for  plaintiff  In  error.  Chaa. 
A.  Gobs,  for  defendant  in  emr. 

RAOAN,  C.  The  state  of  Nebraska,  upon 
tl»e  relation  of  W,  I.  Walker,  filed  an  appli- 
cation In  the  district  court  of  Douglas  coun- 
ty against  the  American  Waterworks  Com- 
pany (hereinafter  called  the  "water  com- 
pany") for  a  peremptory  writ  of  mandamus 
to  compel  the  water  company  to  furnish  the 
relator  water  for  use  at  hia  residence  In 
the  dty  of  Omaha.  The  relator  alleged  In 
his  ai^UcatloD  that  the  water  company  was 
a  corporation  doing  business  in  the  city  of 
Omaha;  tliat  it  was  a  common  carrier  and 
furnisher  of  water  to  the  city  of  Omaha  and 
Its  inhabitants;  that  It  had  secured  a  fran- 
chise from  the  city,  In  and  by  which  it  bad 
the  right  to  use  the  streets,  all^,  and  pnl^ 
grounds  thereof  for  laying  Its  water  mains 
and  erecting  Its  bydrants;  that  it  was  in  the 
possession  and  use  of  the  streets  and  alleys 
of  said  city  for  the  purpose  of  supplying 
said  city  and  its  inhabitants  with  water; 
that  the  r^tor  occupied  a  dwelling  on  Dav- 
enport street,  In  said  <dty,  near  which  dwell- 
ing the  va-ter  company  liad  a  water  main; 
that  the  water  company  bad  furnished  him 
water  at  his  premises  since  the  10th  of  Feb- 
ruary, 1890,  at  the  rate  charged  by  the  wa- 
ter company,  of  $11  per  year;  that  he  had 
always  paid  his  water  rents  promptly  on  the 
1st  days  of  January  and  July  In  each  year, 
as  required  by  the  rules  of  the  company  un- 
til the  let  day  of  July.  1881;  that  Ms  water 
rents  wwe  paid  up  to  die  last  day  mention- 
ed; that  on  said  date  there  became  doe  to 
the  water  company  $6,60,  being  the  watw 
rents  from  that  date  to  the  1st  day  of  Janu- 
ary, 1892;  that  he  was  absent  from  home  on 
the  let  of  Jnly,  1891,  and  remained  absent 
until  atwnt  the  1st  of  August  of  that  year; 
that,  by  reason  of  the  press  of  business,  he 
forgot,  after  his  return,  to  pay  Ills  water 
rents,  until  the  17th  day  of  August,  when 
the  water  company  shnt  the  water  off  from 
Us  residence;  tliat  on  the  18th  of  August 
he  went  to  the  office  of  the  water  company, 
in  the  city  of  Omaha,  and  tendered  it  the 
rent  ^m  the  1st  day  of  July,  1881,  to  the  let 
day  of  January,  1892,  and  requested  the  wa- 
ter company  to  turn  on  the  water  at  his  resl- 
(louce;  and  that  the  water  company  refused 
to  do  so.  The  answer  of  the  water  company 
to  the  relator's  application,  so  far  as  material 
here,  alleged  that  the  relator  had  actual  no- 


tloe  of  the  rules  and  regnlatlcms  of  the  water 
company;  that  these  rules  were  reasaoaUe; 
that  tht^  were  proper  and  neeeasary  for  car- 
rying on  its  business  and  siq>t^lng  water 
to  its  customers,  and  were  eatareei  against 
ail  citizens  and  cnstomos  alike;  that  among 
such  rules  and  regulations  was  the  follow- 
ing: "Water  rents  will  be  doe  and  payable 
on  the  first  daya  of  January  and  July  of  each 
year.  In  advance^  at  the  company's  office. 
*  *  *  If  not  paid  within  thirty  days  aft- 
er th^  tan  due,  the  water  will  be  tamed  off. 
and  not  turned  on  again  until  all  bock  rents 
and  charges  are  paid.  Including  a  charge  of 
$1.00  for  turning  the  water  off  and  on"; 
that  the  relator  refused  to  comply  with  this 
rule  by  paying  the  sum  of  one  dollar,  as  re- 
quired by  it,  for  turning  the  water  tiff  and  on 
at  his  premises;  and  tliat  relator  was  In- 
solvoit  The  relator  submitted  a  demurrer 
to  this  answtf,  which  the  district  court  n»- 
tained,  and  issued  the  writ  prayed  for. 

1.  It  is  insisted  that  the  judgment  of  the 
district  court  la  wr<mg  because  the  answer 
alleges,  and  the  demurrer  admits,  that  the 
charge  of  one  dollar  demanded  of  r^tor  for 
turning  off  and  on  the  water  was  a  reoaona- 
ble  ctiarge;  tliat  the  rule  itself  was  reasona- 
ble and  proper,  and  necessary  to  the  carry- 
ing on  of  respondent's  business;  and  that  re- 
lator was  insolvent.  But  we  are  of  opinion 
that  all  these  averments  of  the  answor,  ex- 
cept the  one  as  to  tlie  insolvency  of  the  re- 
lator, are  mere  conclusions  of  law.  "A  de- 
murrer to  a  pleading  admits  the  truth  of  the 
facts  well  pleaded,  for  the  puipoee  of  dem> 
mining  their  sufflcloicy  as  a  cause  of  action 
or  defenae,  but  it  does  not  admit  the  correct- 
ness <rf  the  conclnslons  of  law  drawn  there- 
from by  the  ideadw."  Smith  t.  Houy  Coun- 
ty, 16  Iowa.  886;  Branliam  v.  Mayor,  eta;. 
<^  City  of  Ban  Jos6,  24  Gal.  586. 

2.  The  allegation  In  the  answtt  that  the 
relator  was  insolvent,  ve  Hiinfc,  tendered  an 
immaterial  iame,  aa  will  be  seen  further  on. 

8.  The  water  company,  though  a  private 
corporation,  by  virtue  of  the  ftanchise  grant- 
ed It  by  the  city  of  Omaha,  and  itn  user  of 
such  franchise^  became  affected  with  a  pul>- 
Uc  use.  By  accepting  such  franchise,  and 
ratering  iQMin  the  business  of  furnishing  wa- 
ter to  the  city  and  its  inhabitants,  it  assum- 
ed a  public  duty.  That  duty  was  to  furnish 
water  at  reasonable  rates  to  aU  the  inlubit- 
ants  of  tiie  ci^,  and  to  charge  ea<^  Inhabit- 
ant ot  the  £lty,  for  water  furnished,  the  same 
price  it  charged  every  other  InhaUtant  for 
the  like  service  under  the  same  or  almilar 
conditions.  Williams  v.  Qas  Co.  (Mich.)  IS 
N.  W.  236;  Shepard  v.  Gaslight  Co..  6  Wis. 
6S9.  And  we  have  no  doubt  bnt  that  the 
water  company  iiad  and  has  the  right  to  pre- 
scribe all  such  rules  and  regnlatlona  for  its 
convenience  and  securi^  as  are  reasonable 
and  Jnst,  and  to  refuse  to  famish  water  to 
any  inhabitant  who  refuses  to  comply  with 
such  reasonable  rales  and  r^ulatlous.  But 
snch  rules  moat  be  reasonable,  Just,  lawful. 
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and  not  dlscrlmlnatoiy.  Bbepard  t.  OaBllght 
Ca,  supra.  la  the  rule  pleaded  by  tbe  re- 
spondent In  Its  answer  a  reasonable  and  val- 
id one,  with  which  relator  must  hare  com- 
plied, aa  a  condition  precedent  to  bis  right 
to  compd  respondent  to  furnish  him  water? 
It  Is  to  he,  observed  that  tbe  rule  proTldes 
that,  if  default  shall  be  made  In  tbe  pay- 
ment of  water  rents,  tbe  water  shall  be 
turned  off.  and  that  It  will  not  be  again 
turned  on  until  two  things  are  done:  First, 
all  back  rents  and  charges  paid;  second,  the 
payment  of  one  dollar  extra  for  turning  off 
and  on  the  water.  As  the  relator  In  this 
case  tendered  to  the  respondent  the  water 
rents  from  the  1st  of  July,  1881,  to  tbe  1st  of 
January,  1802,  the  question  whether  that 
part  of  the  role  requiring  one  in  default  for 
water  rents  to  pay  such  rents,  as  a  condi- 
tion precedent  to  his  right  to  have  tbe  water 
turned  on  again,  Is  not  necessarily  InvolTed 
In  this  case.  Tbe  precise  inquiry  here  Is 
whether  that  part  of  the  rule  is  reasonable 
which  requires  one  in  default  for  water 
rents,  in  order  to  procure  the  use  of  water, 
to  pay  this  charge  or  penalty  of  one  dollar. 
To  be  Talld  and  enforceable,  it  must.  In  Itself, 
be  lawful  and  reasonaUe  and  jiurt,  and  tt 
must  not  discriminate  between  persons  simi- 
larly sttoated.  The  reasonabloiesB  and  Tslld- 
of  the  rules  of  private  corpwatlons  which 
bad  assnmed  the  performance  of  pnbUc  du- 
ties, or  by  reason  of  the  acceptance  of  fran- 
ehlBM.  and  engaging  In  tbe  bnslneM  of  serv- 
ing tbe  public  by  supplying  It  with  water, 
gas,  etc.,  and  had  thereby  become  pnbllc- 
service  corporations,  haVe  been  frequently 
before  the  courts;  but,  so  far  aa  we  know, 
no  court  has  suggested  a  test  for  detomlning 
whetber  or  not  the  rules  of  such  a  corpora^ 
tfon  axe  reasonable^  In  Tacoma  Hotel  Co.  v. 
Tacoma  Light  &  Water  Co.  (Wash.)  28  Pac. 
517,  It  is  said  in  the  syllabus:  "A  rule  of  a 
water  company  which  requires  water  rates 
to  be  paid  quarterly,  adds  a  penalty  of  Q  per 
cent.  In  the  case  of  default  of  payment  for 
ten  days,  and  provides  that  after  a  defanlt 
of  fifteen  days  the  water  shall  be  shut  off 
from  tbe  pronlses.  Is  a  reasonable  r^ula- 
tlon.'*  In  Wmiams  v.  Oas  Co.  (Mich.)  IS  N. 
W,  280,  It  waa  hdd:  "The  requirement  of  a 
d^ovK  at  moMT  to  gnanuty  tbe  payment 
of  tbm  price  of  gas  used  Is  not  an  tmreaaou- 
able  one^  and  the  company  may  discontlnne 
rnralaUng  the  gas  unless  complied  with." 
In  Slilras  v.  BMng,  48  Eaa.  170^  29  Pac  820, 
It  was  beld  that  "a  rale  ta  a  water  company, 
girtag  It  tbe  right  to  Ant  off  water  from  the 
premises  of  a  nmsnmer  who  wastes  it,  Is  rea- 
sonable.** In  People  v.  Gadlgbt  Co.,  4S  Barb. 
130,  tbe  right  of  a  gas  company  to  refuse  to 
fnmlsh  a  customer  wilb  ga»  until  be  paid  his 
past-dne  gas  bills  was  affirmed.  In  Bbepard 
T.  Qasliglit  Co.,  snpia,  the  reasonableness  of 
sereral  rales  of  the  gas  cranpany  was  con- 
sldOTed.  The  ninth  rule  autboriisd  the  com- 
pangr*  bx  Its  Inspector,  to  have  free  access, 
at  all  times,  to  bnttdlngs  and  dw^ings,  tu 


examine  the  whole  apparatus,  and  for  Vbe 
removal  of  the  meter  and  service  pipe.  The 
court  said:  "This  regulation  Is  too  general, 
and  cannot  be  upheld;  or,  at  least,  a  party 
cannot  be  required  to  subscribe  to  it,  to  en- 
title him  to  be  furnished  with  gas."  Rule  14 
provided  that  the  company  should  have  the 
right  at  any  time  to  shut  off  the  gas,  If  it 
should  find  It  necessary  to  do  so  to  protect 
itself  from  fraud.  The  court  said:  "Here 
the  company  assumes  tbe  whole  power  to  de- 
cide upon  tbe  question  of  fraud,  either  In  fact 
or  anticipation,  without  notice,  without  trial, 
of  Its  own  mere  motion.  This  summary  ju- 
risdiction would  not  be  given  to  any  of  the 
Judicial  courts,  in  any  case,  but  upon  the 
most  urgent  emergency.  *  *  *  It  Is  no 
hardship  for  the  company  to  resort  to  tbe 
same  tribunals,  upon  like  process,  for  pro- 
tection against  fraud,  as  the  law  provides 
for  individuals."  Bnle  10  provided  that,  aft- 
er the  admission  of  gas  Into  the  fittings,  they 
should  not  be  disconnected  or  opened,  either 
for  alteration  or  repairs  or  extensions,  with- 
out a  permit  from  the  company,  which  might 
be  obtained  at  tbe  company's  office,  free  of 
ckxpense,  "and  any  person  who  shall  violate 
this  regulation  will  be  held  liable  to  pay 
treble  the  amount  of  damages  occasioned 
thereby."  Tbe  court  said:  "It  ia  not  to  be 
allowed  that  the  gas  company  can  impose 
penalties  In  this  way,  or  make  tbe  submis- 
sion to  such  penalties  a  condition  |u*ecedent 
to  the  right  of  the  citizen  to  be  furnished 
with  gas.  It  Is  singular.  If  the  legislature 
has  given  to  tbe  gas  company  the  right  to  In- 
hibit tbe  dtlseu  from  altoing  the  arrange- 
ment of  his  gas  apparatus  In  his  dwelling 
without  Its  assent  first  had  and  obtained,  or 
from  extending  the  same,  and  still  more  sin- 
gular that  the  company  should  claim  the  sov- 
ereign  right  to  inflict  penalties  upon  him  for 
doing  sa**  In  Oa^ht  Co.  t.  Golliday,  2B 
Md.  1,  It  was  b^d  that  the  gas  euivany 
could  not  refuse  to  ftumlah  gas  to  a  person 
because  be  refused  to  pay  a  former  gas  un, 
w  a  bill  contracted  for  gas  used  on  other 
inttnlses.  See  Uoyd  v.  OasUght  Co.,  1  Bfack- 
ey,  881;  Banking  Co.  v.  Paulding,  12  Bob. 
(Ia.)  87&  In  Sickles  t.  OasUght  Co.,  04 
How.  Prac  83,  a  dispute  arose  between  tbe 
gas  company  and  tbe  consnmw;  and  It  was 
held  that  the  latter  was  entitled  to  hare  his 
rights  Inrestlgated  by  the  courts,  and  that 
the  company  would  be  enjoined  from  cut- 
ting off  the  gas  until  a  trial  of  ttie  case 
could  be  had.  In  Water  Oa  t.  Adams  Qie.) 
24  Ati.  84(^  a  rale  of  tiie  water  company 
provided  that  users  of  water  should  be  liable 
to  iMy  rent  tor  the  whole  year,  whether  tbqr 
actually  used  It  for  that  length  ct  time  or 
not,  and  tbe  payments  for  water  should  be 
nmde  yearly  In  adrance;  and  this  role  was 
htid  to  be  mmsonaMe,  and  void. 

In  State  ez  rel.  Webster  t.  Nebraska  Tel. 
Ca,  17  Neb.  128,  22  N.  W.  237:  During  the 
year  1883,  Webster  bad  a  telephone  in  bis 
office^  but  the  telephone  company,  for  some 
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reuon,  neglected  to  fomlab  him  a  list  of  Its 
«ab8CTltwn  residing  In  the  city  of  Uncoln, 
and  other  dttoi  and  Tinagei  reached  by  ita 
telephone  llnea.  Whai  Webater'a  telephone 
rent  became  dne,  he  refnaed  to  pay  for  that 
I>art  of  thetbnebehadiiaed  thetel«ph(me,and 
during  which  he  bad  been  deprived  <tf  the 
Uat  of  Bubscrlbeni.  A  dlapate  arose  betweoi 
Webster  and  the  telephone  company,  and  the 
'oompany  removed  Ito  tel^hone  from  Web- 
ster's ofRc&  Some  time  after  that,  Webster 
requested  the  tdephone  company  to  put  a 
tel^bcme  In  hla  office^  and  tendered  the  com- 
ftany  the  snm  ebarged  Ita  regular  subscilb- 
«r8  for  such  wcffk.  It  does  not  appear  that 
Webster  tendered  bis  telepbtme  rents  In  ad- 
vance, nor  that  the  rents  were  payable  in 
advance,  but  It  appeara  from  tlie  repwt  of 
the  case  that  Webster  was  financially  able 
to  pay  the  telephone  rents  when  they  ma- 
tured. The  tdepbme  company  refused  to 
put  In  the  telephone)  alleging  that  the  t^ 
-phone  had  bem  removed  from  Webster'a  of- 
fice by  reason  of  his  refusal  to  pay  his  rents. 
'Webater  then  applied  to  tbta  court  for  a 
Tuandamns  to  compel  the  telephtme  cnnpany 
to  fumlab  blm  a  tel^hone.  and  the  court 
awarded  the  writ  The  court  said:  "It  Is 
Insisted  that  the  conduct  of  the  relator^he 
refusal  ot  Webater  to  pay  the  rent  of  tbe 
telephone  which  had  been  removed  tiam  his 
•ottcfr— nowrelievea  respondent  fri»n  any  obli- 
gation to  fumlsb  the  teleph<me.  We  cannot 
■see  that  the  relations  of  the  parties  to  each 
-other,  growing  out  of  ttwlr  past  tranaactions, 
■can  have  any  Influence  upon  their  rights  and 
•obllgatlona  in  this  action.  If  relator  la  in- 
•debted  to  respondent  for  tbe  use  of  Its  t^ 
phone,  the  law  j^ves  H  an  adequate  remedy, 
by  an  action  for  the  amount  due;  If  the 
tel^hone  company  has  become  anch  a  public 
■servant  as  to  be  subject  to  tbe  process  of 
the  courts,  In  compiling  It  to  discharge  pub- 
lic duties,  the  mere  fsct  of  a  misunderstand- 
ing with  tbsma  wlio  desire  to  receive  its  pub- 
lic benefits  wOl  not,  alone,  relieve  it  from 
the  dlacharge  of  those  duties.  While  either, 
or  perhaps  both,  of  tbe  parties  may  have 
t»een  In  the  wrong,  so  far  as  tlie  past  la  con- 
.cemed,  we  fall  to  perceive  bow  it  can  affect 
the  rigbta  v£  the  parUea  to  thla  action." 
This  case  Is  decisive  of  tlie  questiui  under 
•consideration,  and  also  disposes  of  the  issue 
-of  r^tor'a  inaidvency,  tendered  by  the  an- 
«wer  of  reepondoit  In  tbe  Webster  Tele- 
phone Oaae^  respondent  refnaed  to  furnish  a 
tel^bose  because  it  alleged  that  Webster 
was  indebted  to  tt  for  the  mat  of  a  telephone 
previously  fnmlahed  to  and  used  by  him, 
and  which  had  been  removed  because  of  tils 
Cailnre  to  pay  the  rat  In  the  caae  at  bar 
the  water  company  refused  to  furnish  relat- 
or water  because  It  alleged  that  the  relatw 
was  Indebted  to  It  for  having  turned  off  the 
water  from  hla  premises  while  he  was  In 
4fefault  in  paying  his  water  rent  The  coat 
and  expense  of  turning  off  and  on  the  water 
toe  a  patron  enters  Into,  and  forms  a  part 


of,  the  aemtannual  water  rent  paid  In  ad- 
vance by  anch  patron  under  the  mlea  of  tbe 
company.  Tt  would  be  unjust  to  pennit  the 
water  comjiany  to  exact  payment  for  tUa 
service  a  accond  time.  An  uifozcement  Dt 
the  role  would  compel  a  dtlaen  who  bad 
once  made  a  default  In  bis  water  rent,  though 
he  afterwards  paid  all  snch  rents,  to  pay  a 
greater  price  or  rate  for  water  than  that 
paid  by  another  cltlsen  tor  the  aame  water 
under  tbe  same  conditiona 

We  reach  the  conclusion  that  tiis  revond- 
ent  In  this  case  baa  shown  no  anffident  ex- 
cuse for  not  furnishing  the  relator  with  wa- 
ter, and  that  the  rule  Invoked  It  to  stay 
tbe  process  ot  tbe  courts  Is  unreasonable  and 
discriminatory  In  Ita  nature^  and  tlierefore 
void.  The  judgment  of  the  diatrlct  court  Is 
afflrmed. 

IRVINE,  a.  not  sitting. 


SMITH  V.BROWN. 

(Supreme  Court  of  Nebraska.    Oct  15,  1895.) 

CoHPBTBKCv  or  Etidbkob  —  Waitbb  or  Objbo- 
Tioxs— Contract— EviDBXCB—IxsTBCcnoxs. 

1.  A  party  who  asks  his  adversary  to  dfer 
In  evidence  a  wiltten  iDatmment  of  donbtfnl 
competencr,  canoot  be  heard  to  urse  in  thij 
court  when  the  insinunent  was  immediatetr  of- 
fered, that  it  should  have  been  exdaded  aa  in- 
competent. 

2.  Where  har  was  sold  with  the  under 
standing  that  420  cubic  feet  were  to  be  comput- 
ed as  a  ton.  evidence  to  show  that  the  actnsl 
weight  of  such  a  voIudm  of  hay  was  leas  than 
a  ton  was  properly  exdaded. 

8.  Certain  ruUngs  of  the  conrt  In  jclving  and 
refusing  instructions,  presenting  no  Kgat  ooes- 
tions  of  general  interest  examined,  ana  il«M  aol 
erroneous. 
(Syllabus  by  tbe  Court) 

Brror  to  district  court,  Lancoater  county; 
Tibbeta,  Judge. 

Action  by  Kllsa  Brown  against  Jolm  Smith. 
Judgment  tor  plaintiff,  and  defendant  brings 
error.  Aflinned. 

Riclcetta  &  Wilson,  for  plaintiff  In  wrar. 
Gliaa.  B.  Hagorai,  for  defendant  In  erm 

IBTINB,  C.  Eliza  Brown  sued  John  Smith 
to  recover  $84,  aa  the  purchase  price  of  fire 
staclcs  of  hay  which  she  alleged  she  bad 
sold  and  delivered  to  Smith  cm  a  q»eclal  ooa- 
tract  that  be  should  pay  therefor  tJUtt  |»ice. 
Smith  defended  on  tbe  ground  tlutt  be  had 
bought  three  of  the  stacks  by  the  ton;  that 
two  small  stacks  he  bought  In  bulk,  tor  the 
price  of  |9,  and  that  he  tiad  takoi  half  a  ton, 
in  value  VI,  from  one  of  the  largw  atacka; 
that  Mrs.  Brown  had  fiilsdy  rqiresented  to 
blm  that  the  largest  sta<&  ccmtiUned  14  too^ 
and  the  other  two,  not  purcltaaed  In  bulk. 
8  each,  whereas  in  fiiet  the  aald  tbree 
stacks  really  c<mtained  but  18  tons;  that 
after  discovering  the  falsity  ot  tbe  roprasen- 
tationa,  he  had  tendered  Mrs.  Brown  fll  fOr 
the  bay  received,  and  tiad  refused  to  take  the 
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remaljider.  The  rep^  was  a  general  denial. 
Tbere  was  a  vwdlct  tor  the  plaintiff  {or  tbe 
fall  amonnt  claimed. 

¥.  M.  Glenn  was  called  a«  a  witness  to 
prove  the  qnantlty  of  hay.  After  testifying 
that,  prior  to  the  sale  to  Smith,  he  and  aor 
«ttier  bad  measnred  the  bay  In  the  stacks,  he 
was  Interrogated  as  to  the  method  pursued 
in  making  the  measurement  He  produced 
certain  memoranda  which  be  testified  were 
made  at  the  time  the  measurements  were 
takoL  These  were  offered  In  evidence  and 
thxiT  admlssioi  is  assigned  as  wnn*,  on  the 
ground  that  tb^  were  not  such  accounts  as 
are  admissible  under  the  statut&  This  Is 
true.  Their  <^ce  was  only  as  memoranda 
lav  the  purpose  of  refreshing  the  witness* 
memory.  We  need  not  Inquire  whethw  or 
not  tbere  was  a  propw  fonndatiim  toe  the 
admission  of  the  memoranda  tbemselves,  be- 
cause immediately  befbre  they  were  offered 
In  evidence  tb»  witness  was  Interrogated 
tn  such  mannw  as  to  call  upon  him  to  teati- 
ty  In  regard  to  the  facts.  Wberenpon,  to 
quote  the  bill  of  exceptions,  "Ooonsd  for  the 
defendant  btre  asks  that  tbe  memorandum 
shall  be  Introduced  In  evidence,  and  not  tbe 
witness*  statement  of  what  It  shows,  be- 
cause the  method  of  arriving  at  it  Is  the  ma- 
terial thing."  The  plaintiff  then  offered  In 
evidence  the  memoranda.  Tbe  defendant 
objected  to  their  admission,  Tbe  oljjectlon 
<lld  not  go  to  any  particular  features  dis- 
•closed  by  the  memoranda  themselves,  but  to 
the  general  question  of  their  competency  as 
«vldence.  As  they  were  offered  at  the  sng- 
.^estlon  and  upon  tbe  request  of  defendant, 
he  cannot  be  heard  to  object  to  their  Introduc- 
tion. 

An  eBoet  was  mad^  after  proving  that  tbe 
liay  to  wtilcb  the  controversy  related  was  a 
portion  of  a  crop  of  hay  grown  on  tbe  land 
where  It  was  stacked,  and  stacked  In  a  num- 
ber of  different  stacks  of  tbe  same  general 
contour,  to  show  that  oth^  stacks  ot  this 
-character  had  been  purchased  by  another 
witness,  and  tliat,  when  the  liay  contained 
therein  was  weighed.  It  did  not  weigh  as 
vinch  as  indicated  by  Mrs.  Brown's  measure- 
ments, under  which  both  sales  bad  been 
made.  The  exclusion  of  this  evidence  Is  as- 
si^ed  as  error.  Disregarding  tbe  tendency 
of  this  evidence,  if  admitted,  to  Introduce  In- 
to tbe  action  the  trial  of  collateral  issues,  It 
was  pn^rly  rejected  on  another  ground.  It 
is  undisputed  that  both  parties  contemplated 
a  sale,  not  by  actual  weight,  but  by  measure- 
ment; and  about  the  only  fact  on  which  all 
witnesses  substantially  agreed  Is  that.  In  the 
purchase  of  hay  In  this  manna,  420  or  421 
cubic  feet  are  calculated  as  constituting  a 
ton.  It  was  by  the  ton,  as  so  measured,  and 
not  by  weight,  that  this  liay  was  sold;  and 
tbe  evidence  shows  that  the  actual  weight  of 
-KSO  cubic  feet  of  hay  differs  according  to  the 
season,  quality,  and  other  condlttona.  It  was 
therefore  wholly  immaterial  whether  the  hay 
weighed  as  many  tons  as  the  stacks,  by 


measurement,  were  calculated  to  contain. 
There  Is  no  statute  fixing  the  volume  of  a  ton 
of  bay.  There  Is  a  statute  fixing  tbe  weight 
ot  cutaln  articles  measured  by  bushels 
Oomp.  8t  lim,  f  6581.  "A  bushel  of  eacb  ot 
the  articles  enumerated  In  this  section  shall 
coni^t  ot  tbe  number  of  pounds  respectively 
affixed  to  each,  viz."  Then  follows  a  list  of 
articles,  and  In  that  list  we  find,  "Hay  per 
ton  2000  pounds."  Tbere  Is  nothing  here  to 
establish  any  standard  of  cominrlson  be- 
twem  the  volume  and  the  welglit  ot  hay,  and 
we  know  no  reason  why  tbe  parties  may  not 
conventionally,  Atbsr  1^  express  agreement 
or  by  estabilshed  cnstcnn,  deal  tn  hay  accord- 
ing to  any  arbitrary  calculation  ot  the  vol- 
ume requisite  to  constitute  a  ton.  regardless 
ot  the  actual  w^ht  This  Is  what  was  here 
dcme. 

Tbe  plaintiff  In  error  requested  tbe  follow- 
ing Instruction:  **The  parties  to  this  action 
agree  that  420  cubic  feet  of  hay  constitute  a 
ton.  by  measurement,  and  yon  are  Instructed 
that  tbe  rule  adopted  by  plaintiff  and  her 
Sim,  of  multiplying  the  length  and  width  of  a 
stack  togethet,  and  this  product  by  one-third 
of  tbe  Imgth  ot  a  line  from  tbe  bottom  of  a 
stadE  on  one  side,  over  tbe  top,  and  to  tbe 
bottom  of  the  stack  mi  the  other  side,  does  not 
^ve  tile  cubic  contents  of  such  stack,  and 
hence  would  not  form  a  correct  dividend  to 
divide  by  430  cnbic  feet,  the  contents  of  a 
single  ton.  nils  befaig  tbe  rule  employed  by 
plaintiff  In  the  measurement  of  tills  hay,  you 
are  Instructed  that  such  measur^ent  was  er- 
nmeoua**  Its  refusal  Is  assigned  as  «Tor. 
The  court,  ot  Its  own  motion,  gave  this  In- 
struction: 'TThe  evidence  shows  that  it  was 
the  hitentlon  of  tiie  parties  to  this  action,  at 
•  tbe  time  tbey  entered  into  tbe  contract  In  rela- 
tion to  tbe  hay  In  question,  that  420  cubic  feet 
of  bay  would  ccmstitnte  a  ton,  by  measure- 
ment You  are  instructed  that  the  rule  adopt- 
ed by  tbe  plaintiff  and  her  son,  of  multiply- 
ing tbe  length  and  width  of  the  stack  togeth- 
er, and  this  product  by  one-third  ot  tbe  length 
of  a  line  from  tbe  bottom  of  the  stack  on  one 
side,  over  tbe  top,  and  to  tbe  bottom  of  the 
stack  on  the  other  aide,  would  not,  In  all 
cases,  give  tbe  cubic  contents  of  a  stack  of 
hay;  and  whether  ot  not  It  would  give  the 
true  contents  of  the  stack,  in  cubic  feet,  In 
this  particular  Instance,  Is  for  you  to  deter- 
mine." The  difference  In  these  instructions 
Is  only  that  by  that  requested  tbe  Jury  was 
positively  Instructed  that  tbe  method  of  meaa- 
urement  resorted  to  was  Incorrect,  while  by 
that  given  tbe  Jury  was  cautioned  that  It 
would  not  be,  in  all  cases,  correct  and  that 
tbey  should  determine  whether  or  not  it  was 
correct  in  this  case.  It  Is  clear  that  the  cubic  , 
contents  ot  the  stack  would  not  be  accurately 
ascertained  by  that  method,  unless  Its  cross 
secticm  was  a  perfect  square.  Thwe  la  In  the 
evidence  nothing  to  ahow  tbe  contour  of  the 
stacks  Id  question;  the  nearest  approach  to 
testimony  on  this  subject  being  that  of  a 
witness  tor  the  pislntlff  hi  error,  who  testl- 
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fled  that  one  of  the  stacks  was  ten  feet  wide, 
and  "squared  fire  feet  high."  But  It  furtber 
appears  from  bla  testimony  that  the  sectioD 
of  the  stack  was  not  rectangalar,  and  that  bla 
statement  that  It  would  square  fire  feet  lilgh 
waa  based  merely  on  a  rough  estimate  obtain- 
ed hf  obserratioo  assisted  by  rude  measore- 
menta.  The  remainder  of  .  this  witness'  tes- 
timony waa  not  of  a  character  calculated  to 
Impress  one  with  his  accuracy  as  a  mathema- 
tician,  although  his  father  testified  that  the 
witness  referred  to  was  relied  on  to  make  the 
estimate;  stating  as  a  reason  that  he  "was 
accurater  at  figures  tiian  I  waB,"-^m>of  as  to 
the  competency  of  this  witness  as  an  expert 
which  was  somewhat  weakened  by  the  fa- 
ther's further  testimony  that  "I  ain't  so  ac- 
curate In  flgnrea  as  some  men."  Indeed,  the 
great  difficulty  wtaldi  counsel  seem  to  have 
bad  In  the  trial  of  the  case  was  with  the  tes- 
timony of  Bome  of  these  expert  geometers,  the 
testimony  of  one  of  whom  dtsdosee  that  he 
was  firmly  conrinced  that  the  x«oper  method 
to  ascertain  the  area  of  a  semicircle  was  to 
multiply  the  diameter  by  a  third  of  the  dr- 
cumference.  Speaking  more  s^rioudy,  there 
is  abst^utely  no  evidence  In  the  record  from 
which  the  actual  cubic  contents  of  the  hay- 
stacks can  be  ascertained  with  any  degree  of 
accuracy.  In  view  of  the  pleading,  and  the 
evidence  as  to  the  contract  between  the  par- 
ties, the  burden  of  proof  devolved  upon  the 
plaintiff  In  error  to  show  that  the  stacks  con- 
tained less  than  was  represented.  Under  this 
condition  of  the  record,  we  do  not  think  that 
the  plaintiff  in  eixor  can  complain  because  the 
court  left  the  whole  matter  to  the  jury. 

It  Is  also  contended  that  the  court  erred  in 
giving  to  the  Jury  an  instructi<Mi  to  the  effect 
that  fraud  Is  never  presumed,  but  must  be 
estabUshed  by  proof,  like  any  other  fact.  The 
(Tltlcism  of  this  Instruction  Is  that  it  Implied 
that  the  plaintiff  must  recover  unless  an  ac- 
tual design  on  the  part  of  defendant  was 
shown  to  deceive  the  plaintiff.  In  at  least 
three  other  InstmctiouB  the  jury  was  told.  In 
effect,  that  If  the  representatlooii  were  made 
under  drcnmstances  entitling  the  defendant 
to  rely  thereon,  and  If  they  were  in  fact  false, 
the  plaintiff  could  not  recover.  These  instmc- 
tlous  were  c^alnly  of  such  a  character  that 
the  Jury  could  not  have  inferred  that  an  ac- 
tual intent  to  deceive  was  necessary.  • 

G<»uplalnt  was  made  of  another  instruction, 
whereby  the  Jury  waa  UAA  that,  if  the  de- 
fendant purchased  the  hay  with  full  knowl- 
edge of  the  manner  In  which  it  bad  been 
measured,  thai  he  would  be  bound  by  the 
measurement,  even  though  It  might  be  incor- 
rect This  was  coupled  with  an  instruction 
to  the  effect  that  If  tbe  defendant  was  Igno- 
rant of  the  business  concerning  whldi  he  con- 
tracted, and  was  not  acquainted  with  the 
measurement  ot  bay  in  the  stack,  then  plain- 
tiff must  answer  for  her  failure  to  impart  any 
special  knowledge  which  she  possessed.  Tak- 
ing these  two  instructions  together,  we  think 
they  fidrly  stated  the  law.  If  both  parties 


were  equally  conversant  ot  equally  Ignorant 
of  the  method  employed  in  the  measnrematt 
of  tiaystacks,  and  contracted  for  the  porcfaase 
and  sale  of  tlie  bay  as  measored  according  to 
a  particular  method.— the  method  pursued  be- 
ing known  to  both,— then  the  contract  amount- 
ed to  nothing  mora  than  an  agreonent  to  take 
the  hay  as  so  estimated,  without  regard  to  the 
accuracy  of  the  estlmat&  Under  sdcIl  dc- 
cnmstances,  neither  party  oonld  rescind  on 
ascertaining  that  the  method  pursued  was 
not  accnratfc  This  and  anatber  InstmctiaD 
are  also  criijected  to  on  the  ground  Hmt  tbey 
were  not  applicable  to  the  evidence'.  An  ex- 
amination ot  the  evidence  convinces  vm  that 
this  objectkw  Is  not  well  taken.  Affirmed. 


LINDSAY  T.  8TATBL 
(Supreme  Court  of  Nebraska.  Oct  ISi  1885.) 
GauiraAi.  Tat  Air-RsTiBw— HuooanDOT  ot  Paasn- 

ULTIN9  ATTOBirKT. 

1.  A  roliug  of  the  district  court  upon  a  quea- 
tlon  of  fact,  presented  by  motion  supported  by 
affidavits,  will  not  be  disturbed  in  the  suprenae 
court,  unless  such  mlinK  is  dearly  without  sup- 
port of  suffident  evidence. 

2.  On  a  motion  made  In  tiie  district  court 
to  compel  an  election  as  to  whether  the  case 
in  which  the  motion  was  made,  or  another  cue 
involving  a  prosecution  fw  the  same  offense  in 
the  same  court,  should  be  dismissed,  the  ruling 
of  t^e  district  court  cannot  be  reviewed  in  the 
supreme  court,  in  the  absence  of  a  proper  show- 
ing that  in  the  district  court  there  were,  in 
fact,  pending  two  cases  of  the  nature  indicated. 

ft.  Daring  a  trial  on  the  charge  of  murder, 
where  the  mothtr  of  the  deceased,  witboot  in- 
citement thereto,  or  rcfiponslbility  therefor,  on 
the  part  of  the  prosecution.  In  the  presence  and 
hearing  of  the  jury,  diarged  the  accused  with 
having  caused  the  death  of  her  son,  there  Is 
found  no  reversible  error,  since  the  record 
shows  that  the  offender,  with  the  prompt  ap- 
oroval  of  the  prosecuting  attorney,  was  promnt- 
ly,  by  directions  of  the  court,  removed  from  the 
court  room,  to  which  she  did  not  retam  durii 
the  trial.  Debney  v.  SUte  (filed  Oct.  1.  It 
64  N.  W.  440,  and  McMahon  v.  State 
this  term)  «4  N.  W.  694,  fbllowed. 

4.  While  the  district  court  might  properly 
set  aside  the  verdict  of  guilty  on  the  mere  ssow- 
ing  that  a  prosecuting  attorn^,  notwitiutsnding 
the  instructions  of  the  court  forbidding  conver- 
sation with  Jurors,  had  talked  with  one  of  them, 
yet  where,  upon  a  fall  disclosure  of  what  was  in 
fact  said,  and  that  it  had  no  relation  whaterv 
to  the  SDldect-matter  of  the  trial  in  progress* 
the  district  court  overruled  a  motion  for  a  new 
trial,  audi  motion  will  not  be  disturbed  in  the 
supremo  coort 
(Syllabus  by  the  Ooort) 

Error  to  district  court  Cass  county;  Chap- 
man, Judgn. 

James  Undaay,  haTing  beoi  cwvlcted  of 
manslaughter,  brings  error.  Affirmed. 

W.  F.  Gurley  and  Beeson  &  Root,  toe  plain- 
tiff In  error.  O.  S.  P<^  and  A.  &  ChnrcbOI. 
Atty.  GttL.  for  tbe  State. 

RYAN,  U.  Plaintiff  In  error  was  convicted 
of  manslaughter  in  the  district  court  of  Oass 
county.  His  term  of  imprisonment  In  the 
penitentiary  was  by  tbe  Judgment  of  taa 
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court  fixed  at  trro  yean.  By  mutual  agiee- 
meat  the  plaintiff  In  errot  and  Fletcher  Rob- 
bins  engaged  in  an  exhibition  about  midnight 
between  August  9  and  August  10, 18)4.  An 
entrance  fee  was  charged  for  the  privilege 
of  witnessing  the  ratertainmeat,  and  a  prize 
of  ^£00  was  to  be  paid  to  the  successful  con- 
testant l^e  prosecution  insisted  upon  the 
trial  that  this  contest  was  a  prize  fight,  the 
defense  described  It  as  "a  sparring  match 
for  scientific  points."  The  accosed,  upon  bis 
cross-examination,  when  asked  what  was 
"boxing  for  scientific  points,"  answered: 
"The  men  stand  off  and  hit  each  other  with 
the  back  of  their  gloves."  It  Is  not,  perhaps, 
within  the  lines  of  the  orderly  dlscusslou  of 
this  case  now  to  say  It,  but  we  cannot  for- 
bear the  present  observation  that,  whether 
the  descriptive  term  of  "prize  fight,"  or  the 
more  euphonious  designation  "sparring  for 
scientific  points,"  la  employed,  one  fact,  with- 
out qu^ion,  was  established  by  the  evl- 
deoce,  and  that  was  tliat  the  accused  caused 
the  death  of  Fletcher  Robblns. 

In  the  brief  submitted  on  behalf  of  the 
plaintiff  in  error,  the  first  proposition  dls- 
ouRscd,  which  has  not  already  received  Inci- 
dental notice,  is  that  the  court  erreA  In  over- 
ruling the  motion  for  a  change  of  venne. 
Technically,  this  ruling  could  be  sustained, 
upon  the  authority  ot  Olive  v.  State,  11  Neb. 
1,  7  N.  W.  444.  for  the  motion  was  In  terms 
for  a  change  of  venue  to  the  county  of  Otoe. 
We  are  mindful,  however,  that  Otoe  county 
and  Cass  county  constitute  the  Second  Judi- 
cial district,  and  that,  therefore,  If  the  motion 
bad  been  made  In  the  most  approved  form, 
and  bad  been  sustained,  the  result  would 
liave  been  of  necessity  the  same  as  though 
sustained  In  the  form  In  which  It  was  made. 
An  examlnati<m  of  the  affidavits  submitted  la 
support  of  the  motion,  with  those  In  opposi- 
tion, eonvlDces  us  that  this  assignment  la  not 
well  fbunded,  as  a  matter  of  fact,  for  nearly 
all  the  affirmatlTe  affldavita  ascribe  such 
prejudice  as  existed  to  the  tnhabitants  of 
Plattsmouth,  a  dty  whldi  Is  shown  to  con- 
tain about  one-fourOi  of  the  iubabltants  ot 
Ooss  county,  and  the  negative  affldavita  fair- 
ly overcome  the  force  of  those  In  resistance 
of  which  they  wot©  filed. 

The  next  contention  for  the  plaintiff  in  er- 
ror r^tes  to  the  refttsal  to  eonpel  the  coun- 
ty attorney  to  dect  whether  he  would  prose- 
cute upon  the  infcHination  In  this  case,  «r  for 
engagii«  in  a  prize  fight,  chained,  as  was  al- 
leged in  the  motion.  In  another  case  pending 
in  the  same  court.  In  the  record  we  find  no 
proot  that  such  a  prosecution  as  that  last 
described  was  ever  pmding  In  the  district 
court  of  Cass  county.  The  reUance  of  coun- 
8^  apparaitly.  Is  upon  that  part  of  the  mo- 
tion which  states  that  "reference  Is  hereby 
made  to  the  records  and  files  of  the  court  In 
support  of  this  motion.**  In  Lowe  v.  Riley, 
41  Nebw  812,  60  M.  W.  It  was  held  that 
"a  bill  of  exceptions  most  coutaln  all  the  evl- 
dence  apoQ  which  questlMia  of  fact  art  to 


be  determined,  a  reference  in  such  bill  to 
evidence  to  be  found  by  reference  to  another 
bill  filed  In  an  Independent  case  not  being 
sufflctent."  On  the  same  principle.  It  Is  not 
proper  to  ask  a  ruling  In  this  court  upon  a 
question  of  fact  not  presented*  by  the  record 
under  consideration. 

While  the  trial  was  in  progrera,  the  mother 
and  sister  of  Fletcher  Robblns  were  seated 
near  and  within  sight  of  the  jurors.  The  ac- 
cmed  was  called  to  the  witness  stand  in  his 
own  behalf.  Just  as  he  took  his  seat,  the 
mother  of  the  deceased  suddaily  arose  and, 
stepping  forward,  pointed  her  finger  at  the 
prisoner  in  an  excited  manner,  and  cried  out, 
"Yon  have  killed  my  boy.  You  have  killed 
my  boy."  This  is  assigned  as  error,  because 
—First,  It  was  permitted  by  the  county  at- 
torney; and,  second,  because  It  prevented  a 
fair  trla}.  In  regard  to  the  alleged  remiss- 
ness of  the  county  attorney,  it  is  but  fair  to 
say  that  Mrs.  Robblns  had  been  told  by  him 
before  the  trial  began  that  h^  attendance 
was  not  necessary;  that  he  had  no  reason  to 
expect  that  this  lady  would  in  any  way  Inter- 
fere with  the  order^  course  of  the  trial;  and 
that,  as  soon  as  the  scene  above  described 
took  place,  he  Joined  the  attorney  for  the 
prisoner  in  the  request  that  Mrs.  Robblns  be 
removed  from  the  court  room.  On  the  as- 
signment that  a  fair  trial  was  prevented,  It 
is  proper  to  say  that,  immediately  after  Mrs. 
Robblns  used  the  language  above  quoted. 
BhQ  was,  by  direction  of  the  presiding  Judge, 
removed  from  the  court  room,  and  was  not 
again  present  during  the  trlaL  The  lan- 
guage of  Chief  Justice  Nerval  In  an  opinion 
filed  October  1«  1S95,  in  Debney  v.  State,  &1 
N.  W.  440,  so  w^  illustrates  the  rule  which 
should  govern  the  branch  of  the  case  under 
conrtderatlon  that,  without  comment,  it  1b 
r^roduced.  as  follows:  "It  appears  that,  at 
the  dose  of  the  argument  of  the  county  at- 
torney to  the  Jury,  the  spectators  applauded 
by  stamping  of  feet  and  clapping  of  bands, 
which  applause  was  Immediate  suppressed 
by  the  presiding  Judge,  who  rebuked  the  per- 
sons for  makiog  the  same.  It  was  also 
shown  that  the  applause  was  without  the 
knowledge  or  ooonivanoe  of  those  connected 
with  the  prosecution,  etc.  The  Incident  com- 
plained of  occurred  In  the  presence  and  hear- 
ing of  the  trial  Judge,  and  he  Is  better  en- 
abled than  we  to  determine  the  effect,  If  any, 
the  applause  had  apon  the  Jury.  By  overrul- 
ing the  motion  tar  a  new  trial,  having  an  as- 
dgnment  relating  thereto,  submitted  upon 
the  affidavits  on  the  behalf  of  both  the  ac- 
cused and  the  state,  the  trial  court  must  have 
been  of  the  opinion  that  the  dem«ntratlon 
was  not  of  such  a  nature  as  to  Influence  the 
verdict,  and,  no  prejudice  being  shown.  Its 
determination  wUl  not  be  Interfered  with. 
Edney  t.  Baum  (Neb.)  62  N.  W.  461;  State 
V.  Dusenberry  (Uo.  Sup.)  20  8.  W.  461." 
ate.  also,  McMahoa  v.  State  (also  filed  this 
term)  64  N.  W.  094.  The  language  quoted  It 
^pUcaUt  to  another  emc  alltged,  to  wtt. 
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that  the  prosecuting  attorney  mtsqnoted  the 
testimony  of  one  of  the  iHtneases  u  to  the 
manner  In  which  the  accused  had  managed 
to  Infilct  Injuries  upon  the  person  of  the  de- 
ceased. 

After  the  Jury  had  been  Impaneled,  the 
court  directed  that  the  Jurors  should  not  be 
permitted  to  separate  or  to  communicate  with 
outside  parties,  except  within  the  limitations 
which,  in  that  connection,  were  prescribed, 
and  were  such  as  were  IndtspenaaUe  to  ar- 
riving at  and  returning  a  verdict.  It  Is  now 
Insisted  that  the  district  court  erred  In  re- 
fusing to  set  aside  the  rerdict  upon  the  show- 
ing made  In  the  motion  for  a  new  trial. 
There  were  minor  Tlolatlons  of  these  In- 
structiona  of  the  court  urged,  but.  as  to  them. 
It  Is  unnecessary  to  enter  Into  an  extended 
review  of  the  evidence  sabmltted,  for  it  was 
insufficient  to  Justify  any  disapprove  of  the 
ruling  complained  ol  The  principal  offense 
in  this  rrapect  Is  imputed  to  B.  H.  Wooley, 
Esq.,  an  attorney  who  assisted  the  conn^ 
attorney  In  condnctlt^  the  prosecntlon  in  the 
district  court  As  the  misconduct  alleged  is 
charged  against  one  of  the  managers  of  the 
prosecution,  who,  by  reason  of  being  a  mem- 
ber of  the  bar,  should  not  be  permitted  to 
urge  Ignorance  as  an  excuse,  It  Is  deemed 
best  to  set  out  the  evidence  on  this  point  at 
considerable  length.  The  plaintiff  In  error 
made  affidavit  that,  at  about  11  o'clock  p.  m. 
of  the  day  preceding  that  on  which  this  cause 
was  finally  submitted  to  the  Jury,  the  said 
affiant  was  upstairs  in  the  Perkins  Hotel  at 
nattsmouth;  that,  npon  request  of  his  at- 
torn^, he  went  downstairs  to  the  hotel  of- 
fice for  some  cigars;  **that,  when  affiant 
then  came  downstairs,  at  said  hour,  he  saw 
fire  of  the  Jurymen  before  whom  the  above- 
entitled  cause  was  being  tried;  that  affiant 
could  not  discover  the  whereabouts  of  the  oth- 
er seven  members  of  said  Juiy;  that  the  said 
five  members  of  said  Jury  were  sitting  down 
In  said  office,  and  engaged  in  conversation; 
that.  In  the  midst  of  the  group  composed  oi 
said  Jurymen  was  B.  H.  Wooley,  prosecutor 
for  the  state  In  this  case;  that  .the  said  Wooley 
was  talking,  but  what  he  said  the  affiant 
did  not  hear,  nve  did  he  hear  what  any  of 
the  said  Jurymen  said."  The  affidavit  of  Mr. 
Gurley,  one  of  the  attorneys  for  the  accused, 
showed  that,  when  Mr.  lindsay  was  in  af- 
fiant's room,  he  was  sent  to  the  hotel  office 
on  an  errand;  "that  in  about  15  or  20  min- 
utes defendant  returned,  and  stoted  to  the 
affiant  that  five  of  the  Jmrmen  In  said  case, 
together  with  the  deputy  sh^fl  and  B.  H. 
Wooley,  one  of  the  attorneys  for  the  prosecu- 
tlon,  were  seated  downstairs  In  the  office  of 
said  hotel,  apparently  engaged  in  conversa- 
tion; that  defendant  stoted  that  he  could 
not  discover  the  whereabouts  of  the  other 
Jurymen."  TUb  was  all  that  was  disclosed. 
In  the  affidavlto  in  8Upp<Mt  of  the  motion  for 
a  new  trial,  with  reference  to  the  alleged 
misconduct  of  Mr.  Wo<dey.  In  view  of  the 
fact  tha^  la  a  matter  of  this  kind,  a  pre- 


sumption Is  more  Ul^y  to  arise  against  an 
Kttomey  assisting  in  or  conducting  the  prow- 
cation  than  against  a  disin^Mrted  party.  It 
Is  required  that  what  really  transplrcA 
should  be  set  out,  as  shown  In  the  affidavits 
submitted  for  that  purpose.  Mr.  Wooley's 
counter  affidavit  showed  that,  between  10 
and  11  o'dodi  of  the  night  referred  to  in 
the  affidavit  of  Mr.  Lindsay,  and  In  that  of 
Mr.  Gtuley,  he  went  to  the  Perkins  Hotel, 
and  having  removed  his  hat  and  coat,  'Step- 
ped near  the  stove  for  the  purpose  of  warm- 
ing himself;  that  there  was  present  B.  W. 
Hyers  and  several  of  the  Jurors  that  tried 
this  case.  Affiant  does  not  remember  how 
many  of  said  Jurors  were  present;  that  said 
Hyers  was  a  deputy  Bh«4ff  or  baUlfT  in 
charge  of  the  Jury;  that  affiant  and  John 
Adams  engaged  In  conversatloit  upon  the 
subject  of  irrigation,  the  said  Adams  being 
6  or  8  feet  distant  from  affiant,  and  that  all 
of  said  conversatJon  was  audible  to  those 
present,  and  that  not  a  word  was  said  at  Out 
time,  either  by  the  affiant  or  any  one  else, 
regarding  this  case;  that  such  conversation 
omtlnued  for  a  peElod  of  about  10  minutes,, 
when  said  Hyers  took  all  the  said  Jurors  up 
to  th^  room."  B.  W.  Hyo-s,  In  his  affldavlt, 
said  that,  as  deputy  sheriff  of  Cass  county, 
he  had  charge  of  the  Jurws  In  this  canae. 
His  language,  In  one  part  ot  the  affidavit, 
was  as  follows:  *Trhis  affiant  further  states 
that,  during  the  whole  time  that  he  bad 
charge  of  said  Jniy,  no  person  whatever,  ex- 
cept the  officers  in  charge  of  said  Jwy,  ever 
^ke  to  any  number  of  s^  Jury  on  any 
subject  whatsoever,  except  at  one  time,  whan 
a  few  words  passed  between  Juror  Adams 
and  Attmm^  "Woollier  on  the  snliject  of  Irri- 
gation; that  at  no  time  was  any  person  al- 
lowed to  mingle  with  said  Jury,  and  at  the 
time  said  Adams  spoke  to  said  Wo(^y  thjy 
were  not  nearer  than  eight  feet"  In  his  af- 
fidavit, Mr.  Hyers  stated  tbat.  wh^  the 
above  conversation  took  place,  five  of  the 
Jurors  were  present,  having  Just  returned 
from  the  waterHdoset  with  affiant,  and  tbat 
on  their  way  back  to  their  room,  these  five 
Jurors,  with  affiant,  had  stopped  to  warm 
tbemselves  at  the  stove  In  the  hotel  office, 
when  the  conversation  between  Mr.  Wooley 
and  Mr.  Adams  took  place.  In  respect  to 
this  conversation,  Mr.  Adams,  in  his  affidavit, 
stated  that,  during  the  trial,  he  had  had  do 
conversation  on  any  subject,  "except  on  the 
evening  of  March  fith.  when  a  few  of  the 
jurors  in  charge  of  the  deputy  sheriflC,  R.  W. 
Hyers,  on  returning  from  the  water-closet, 
stopped  a  few  moments  at  the  stove  of  the 
hotel  to  warm  themselves,  and,  while  there, 
the  said  Hyeis  entered  into  a  short  conversa- 
tion with  Attorney  Woidey  on  the  subject  of 
Irrigation,  and  while  they  were  thus  convers- 
ing, the  affiant  addressed  a  few  quesUons 
to  them  on  the  same  subject;  that  this  is  the 
whole  conversation  had  by  the  affiant  with 
any  one  not  a  court  officer  In  charge  of  the 
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Juiy."  It  is  apparent  to  the  moBt  casual 
reader  of  these  affidavits  that  tbere  was  no 
attempt  to  show,  by  either  Mr,  Lindsay  or 
Mr.  Gurley,  what  coDversatlon  took  place  be- 
tween Mr.  Wooley  and  any  member  of  the 
Jury.  From  the  fact,  nnexplalned,  that  an 
attorney  for  the  prosecution,  contrary  to  the 
directions  of  the  conrt,  conversed  with  one  of 
these  Jurorv,  the  district  court  would  be 
Justified  in  setting  aside  the  verdict  of  gatlty 
afterwards  returned.  In  this  case,  however, 
while  Mr.  Wooley  should  not  so  far  have  disre- 
garded the  instructions  of  the  court  as  to  con- 
verse with  one  of  the  Jurors  upon  the  most 
innocent  subject,  yet  we  cannot  believe  that 
this  indiscretion  should  be  fraught  with  con- 
sequences so  serious  as  the  reversal  of  the 
Judgment  of  conTlctlon,  when  the  conversa- 
tion could  have  had  no  tendency  to  prejudice 
the  right  of  the  accused  to  a  fair  and  Impar- 
tial trial. 

There  are  several  criticisms  of  the  Instmc- 
tloDB  given  and  of  those  refused,  but  we  are 
not  able  to  discover  substantial  grounds  for 
an  Inference  of  prejudice  either  from  giving 
or  refusing  instructions.  It  Is  qafte  proba- 
ble that  nothing  would  have  been  lost,  and 
something  would  have  been  gained,  bad  few- 
er Instnictlona  been  given.  Counsel  for  the 
accused  presented  every  question  possible  In 
different  forms,  and  by  repeated  requests  for 
Instructions,  and  It  was  evidently  to  meet 
every  phase  presented  that  the  numerous 
Instructions  were  ^ven.  In  modifying  such 
Instructions  as  were  modified,  there  was  no 
prejudicial  change  made,  though,  perhaps,  in 
some  instances  the  instmctions  might  as 
wen  have  been  given  as  requested.  The 
Judgment  ot  the  ^strict  court  Is  aflirmed. 


O'CONNOR  T.  STATB. 
(Bapreme  Conrt  of  Nebraska.    Oct.  IS,  1880.) 

PbtSICIAMS  and  SnBGBOHS— PKA0TI0I5O  WITBODT 

LiOBKSS— SorrioiBNCT  or  Isdiotmest.! 

1.  By  the  met  of  the  legislature  of  1891  to 
eBtabllsh  a  state  board  of  health  and  regulate 
the  practice  of  medidae  in  the  state  of  Nebras- 
ka. It  was  made  unlawful  for  any  person  to 
practice  medldne,  inivery,  or  obetetrics,  or  any 
of  the  branches  thereof,  without  first  having  oS 
tained  and  re^stered  a  certificate  from  the  state 
board  of  health  as  provided  in  the  act. 

2.  The  exceptions  made  by  section  11  of  the 
act  were  aot  from  the  operation  of  the  portion 
of  the  law  which  required  a  certificate  to  be  ob- 
tained from  the  state  board  of  health,  and  its 
registration  by  peisoni  practicing  medldne,  sor- 
cery, or  obstetrics.  After  the  expiration  of  six 
months  trom  the  passage  of  the  act  the  persons 
designated  In  the  exceptions  were  as  liable  to 
prosecnUon,  for  nMcompliance  with  the  law  In 
UMsa  nartienlars,  as  any  others,  and  the  anhject 
of  th»  exception  did  not  become  a  part  of  the  de- 
scription of  the  offense  of  noncompliance  with 
the  provlslotts  of  the  act,  or  limit  or  qnallfy  the 
langoage  of  the  act  creating  anch  offense,  nor 
was  any  negative  averment  In  regard  to  the  ex- 
ceptions necessary  In  an  Information  charging  a 
person  with  practidng  medicine,  etc.,  without 
hsving  complied  with  the  provisions  of  the  act. 

a.  The  decision  in  the  case  of  Oes  Wo  v. 


State  (Neb.)  S4  N.  W.  overruled  to  the  ex~ 
tent  that  It  held  that  a  negative  averment  In  re- 
gard to  the  matter  of  the  exceptions,  contsine^ 
in  section  11  of  the  act  referred  to,  was  neces- 
sary In  the  Information  filed  in  that  case. 

4.  In  an  Information,  It  is  necessary  to  state 
Spedfically  the  essential  facts  constituting  the- 
crime  charged. 

&.  The  law  of  1881  regulating  the  practice- 
of  medldne  (see  Comp.  St  1885,  707-70K,  after 
providing  that  any  person  not  possesemg  the- 
qoalificatlons  for  che  practice  of  medldne  re- 
quired by  Its  provisions,  or  any  person  who,  not 
having  complied  with  the  requirements  of  its- 
provisions,  shall  engage  in  the  practice  of  medi- 
cine, shall  be  deemed  guilty  of  a  misdemeanorr 
further  states  that  "any  person  shall  be  regard- 
ed as  practidng  medldne  within  the  meaning  of 
this  sict,  who  shall  operate  or  profess  to  heal 
or  prescribe  for  or  otherwise  treat  any  physical 
or  mental  ailment  of  another/'  Eela,  to  be  a 
definition  of  practidng  medidne;  and,  farther, 
that,  in  diarging  the  crime  of  practidng  med^ 
cine  without  having  complied  with  the  provi- 
sions of  the  act,  there  must  be  a  statement  of 
facts  showing  the  doing  by  the  accused  parson 
of  one  or  more  of  the  acts  Included  wltua  tha 
foregoing  statutory  definition. 

(Syllabns  by  the  (3onrt) 

Error  to  district  court.  Lancaster  eovnty; 
Ilbbeta.  Judge. 

Thomas  O'Connor  was  convicted  of  piac- 
tidng  medldne  without  a  Ucenae,  and  bring* 
wror.  Reversed. 

Charles  A  Robblns,  for  plalntUt  In  error. 
A  8.  Charcbnu  Atty.  Gen.,  for  the  State. 

HARRISON.  J.  The  plaintiff  In  etxor  was 
tried  in  the  district  conrt  of  Lancaster  county 
on  a  charge  of  practicing  medldne  In  said 
county  without  first  obtaining  a  certificate, 
and  filing  the  same,  or  a  copy  thereof.  In  the 
office  of  the  county  dark,  and  was  convicted 
and  sentenced.  The  information  was  as  fol- 
lows: "Be  It  remembered  that  Norvia  Z. 
Snell,  county  attorney  in  and  for  Lancaster 
county  and  the  TlUrd  JudicUl  dlsti-lct  of  the 
state  of  Nebraska,  who  prosecutes  la  the 
name  and  by  the  authorl^  of  the  atate  of 
Nebraska,  comes  here  in  person  into  court,, 
at  this,  the  February  term,  A  D.  1892,  there- 
of, and  for  the  state  of  Nebraska  gives  the 
court  to  understand  and  be  Informed  that 
one  Thomas  O'Connor,  late  of  the  county- 
aforesaid,  on  the  let  day  of  March,  1892,  and 
thereon  continuously  until  the  2Sth  day  of 
April,  A.  D.  1882,  In  said  count?  of  lAncoster 
and  state  of  Nebraska  aforesaid,  did  unlaw- 
fully practice  medicine  without  having  first 
obtained  a  certificate  from  the  state  lioerd 
of  health,  and  filing  It,  or  a  copy  thereof, 
in  the  office  of  the  county  clerk  of  lAncaster 
coimly,  that  being  the  county  in  which  the 
said  Thomas  O'Connor  at  all  times  herein 
mentioned  resided,  and  In  which  he  practiced 
medldne  as  aforesaid.  Second  count:  And 
the  county  attorney  aforesaid,  by  the  author^ 
Ity  aforesaid,  shows  to  the  court,  by  a  sec- 
ond and  further  count,  that  one  Thomas 
O'Connor,  on  the  8Ui  day  of  Decembw,  1891, 
in  the  county  of  Lancaster  and  state  of  Ne- 
braska, did  unlawfully  practice  medldne 
without  having  first  obtained  a  certificate 
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from  the  state  board  of  health,  and  flUng 
It,  or  a  copy  thereof,  In  the  office  of  the 
derk  of  Lancaster  cotmty.  that  b^ng  the 
county  lo  which  the  satd  Thomas  O'Connor 
at  all  times  herein  mentioned  resided*  and 
tn  which  he  practiced  medicine  as  aforesaid. 
Third  comit:  And  the  ooon^  attorney  afore- 
said, by  the  authority  aforesaid,  shows  to 
the  conit,  by  a  furtber  and  third  count,  that 
one  Thomas  O'Connw,  oa  the  Oth  day  of  l^e- 
cember,  1891,  and  then  contlnaally  mitll  the 
Ist  day  of  January,  1892,  in  the  county  of 
Lancaetw  and  state  of  Nebraslca,  did  unlaw- 
fully practice  surgery  without  having  first 
obtained  a  c«tiflcate  from  the  state  board  of 
health,  and  filing  It,  or  a  copy  thereot  in  the 
otRce  of  the  cleric  of  Lancaster  county,  that 
being  the  county  In  which  the  said  l^omas 
O'Connor  at  all  times  herein  mentioned  re- 
sided, and  in  which  be  practiced  surgery  as 
aforesaid,— <x)ntrary  to  tbe  form  of  the  stat- 
ute In  such  caee  made  and  prorided.  and 
against  the  peace  and  dignity  of  the  state  of 
Nebraska."  There  was  a  atlpulatltm  filed  In 
which  It  was  agreed  that  the  second  count 
of  the  information  was  to  be  Ignored,  and  the 
prosecoUon  to  rest  npon  the  first  and  third 
counts,  and,  if  couTlcted,  the  sentence  was  to 
be  for  the  charge  In  but  one,  either  the  first 
or  third  of  the  counts  of  the  information. 

It  Is  contended  that  there  was  no  sufficient 
statement  of  an  oft^se  In  the  information, 
in  that  It  does  not  negative  certain  excep- 
tions contained  in  a  section  of  the  statutory 
proTisiona  under  which  the  prosecution  was 
Instltnted;  that  the  exceptions  referred  to 
were  of  sncta  a  character  as  to  enter  Into  and 
become  necessary  parts  of  the  description  of 
tlie  offttise,  and,  being  omitted  tn  the  InfoF- 
mation.  It  did  not  state  the  offense;  that  an 
Information  precisely  similar  to  this  one,  ex- 
cept as  to  names  and  dates,  was  con^dered 
and  passed  upon  by  this  conrt  In  tbe  case 
of  Gee  Wo  t.  State.  64  N.  W.  613.  and, 
within  the  rule  therein  announced,  held  not 
to  state  an  offense:  The  doctrine  stated 
in  that  case  was  as  follows:  "In  chaiglng 
an  ofl'ense  under  a  statute  the  general  rule 
Is  tiiat  a  negative  averment  of  tbe  matter 
of  a  proviso  Is  not  required  in  an  informa- 
tion, unless  the  matter  ot  snch  proviso  ot- 
ters into  and  becomes  a  part  of  the  de- 
scription of  the  offense,  or  Is  a  qualifica- 
tion of  the  language  defining  or  creating  It. 
Where,  however,  the  matters  of  the  proviso 
point  directly  to  the  character  of  the  offense, 
or  where  the  statute  Includes  two  or  more 
(dasses  which  win  be  affected  thereby,  snch 
as  phyalcians  who  remove  into  the  state  to 
practice  after  the  passage  of  an  act  to  reg- 
ulate the  practice  of  medicine,  and  persons 
who  were  residing  In  tbe  state  and  practicing 
under  a  former  act.  In  snch  cases  the  inf<»^ 
mation  must  show  on  Its  fsce  that  the  ac- 
cused does  not  belong  to  either  class."  By 
an  act  of  the  leglslatuie  of  1801  there  was 
Mtabilahed  a  state  board  of  health,  and  it 
was  made  one  of  tbe  duties  of  tUs  board  to 


see  that  all  the  provisions  of  the  act  were 
strictly  enforced,  and  to  grant  certificates  tn 
qualified  persons  to  engage  in  the  practice 
of  medicine,  surgery,  or  obstetrlca,  or  any  of 
the  branches  thereof,  on  compliance  wltb 
the  requironeDts  ct  the  act,  and  fnmlshhiK 
tbe  proof  of  such  qualifications,  among  wbidi 
Is  that  the  applicant  be  a  graduate  of  a  le- 
gally chartered  medical  s<d>ool  or  o^ege  hi 
good  staodh^,  and  tbe  posseasiw  of  a  dlido- 
ma  attesting  such  tect  Section  7  of  tiw  act 
is  as  follows:  *'It  shall  be  imlawfol  for  any 
person  to  practice  medicine,  surgery  or  ob- 
stetrics or  any  of  the  branches  thereof.  Id 
this  state  wltbont  having  first  obtained  and 
registered  the  eertlflcate  provided  for  by  tUs 
act;  and  no  person  shall  be  entitled  to  tbe 
certlflfste  hwetn  provided  top  unless  be  sbafi 
be  a  gradnate  of  a  legally  diartered  medicai 
school  or  college  in  good  standing;  sodi 
qualifications  to  be  determined  by  the  board. 
Provided  howerer,  tiiat  nothing  In  this  act 
shall  be  construed  to  prevoit  phyaldans  re> 
siding  In  othex  stetes  from  vldtlng  patienti 
In  dmsnltatlm  wltb  reridoit  ^lysldanB  wbo 
have  compiled  herewith."  Sectlcma  9  and  10 
provide  what  pnxtf  ot  oaallflcatlons  shall  be 
produced,  bow  made^  and  for  tlie  iasoance  of 
the  certificate,  and  the  filing  of  tbe  same^  m 
a  copy  thereof,  wltb  the  county  clerk  of  tlie 
county  In  which  the  party  tetfdee  or  intends 
to  practice  medicine.  Section  11,  which  con- 
tains the  exceptions,  is  as  follows:  "AU 
physicians  wbo  shall  be  oigaged  In  practice 
at  the  time  of  the  passage  of  this  act,  shall 
within  idx  months  thereaftw  present  to  saM 
board  their  diplomas  and  affidavits  ms  bereln- 
before  provided,  or  in  the  case  of  persons 
not  graduates  who  were  wtmed  to  re^stra- 
tlon  and  practice  under  the  act  entitled  *Ao 
act  to  regulate  the  practice  of  medicine  in 
the  state  of  Nebraska,'  approved  March  3rd. 
1881,  an  affidavit  showing  th«n  to  have  ben 
entitled  to  so  r^rlster  and  iiractlce  and  a 
certlfled  tmnscrlpt  of  their  reglstmtlaa  ua- 
der  bM  act,  and  npon  their  doing  so  shall 
be  Entitled  to  the  certificate  herein  provided 
which  they  shall  file  irtth  the  county  do'k 
as  herein  provided.  Frovlded  that  oo  me 
having  the  qnallficatlana  required  In  and  hav- 
ing compiled  with  said  act  ot  March  3,  18S1, 
shall  be  liable  to  prosecution  for  failure  to 
comply  with  this  act  until  the  expiration  ot 
said  period  of  six  nmitba."  Section  IS,  which 
defines  unlawful  practice  of  medicine,  etc., 
and  provides  tbe  penalty  therefor,  reads  as 
follows:  **Any  person  not  possessing  the 
qualifications  for  tbe  pracUee  of  mediehie 
surgery  or  obstetrics  required  hy  the  piurl- 
dons  of  this  act  or  any  prison  wbo  has  not 
complied  with  tlie  jwovMods  ot  this  set  who 
shall  engage  In  the  practice  ta  medlcbM^  ear- 
gary  or  obstetrics  or  any  of  tlie  branches 
thereof  in  this  state  Aall.be  deemed  goittj 
of  a  misdemeanor  and  on  convkfion  thereof 
Shan  be  fined  In  any  sum  not  leas  than  fifty 
dtrflam  <950)  nor  more  than  three  hondred 
($300)  dollars  «ad  eoato  ef  pweeaaiw  for 
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eacti  offense  and.  shall  stand  committed  un- 
til Boch  fine  and  costs  are  paid." 

By  the  proTlBlona  of  section  7  It- was  made 
onlawfiil  for  any  person  to  practice  medl- 
dne,  etc^  without  having  first  obtained  and 
registered  the  certificate  of  the  state  board, 
and  that,  to  enable  him  to  obtain  It,  the 
applicant  most  be  a  graduate  of  a  medical 
college  or  schotd  legally  chartered  and  In 
good  standing.  In  section  11,  certain  par- 
ties were  esc^ted  from  the  reaolrements  of 
the  act.  In  relation  to  their  being  graduates 
ot  a  medical  school  or  otdlege,  bnt  not  re^ 
llered  from  the  necessltjr  ot  obtaining  a  cet- 
tlflcate,  and  its  registration.  From  these  ex- 
actions of  the  law  there  were  no  ezcepttons. 
After  the  ecpiratlon  of  six  months  from  the 
passing  of  the  act.  It  was  just  as  necessary 
that  the  persons  designated  In  section  11 
shoidd  have  procured  certificates  and  their 
registration  as  any  othoa.  None  wrae  ex* 
empted  from  these  dutle&  The  act  was 
apjwOTcd  March  27, 1S81.  Oourts  take  Judt 
dal  notice  of  the  time  of  passage  and  ap* 
proval  of  lavs.  The  dates  of  Uie  acts  diar- 
ged  in  the  cunplahit  In  this  case  were  more 
than  six  months  from  the  passage  of  the 
law  In  question,  and  the  prosecution  was 
for  nonocHn];diance  with  Its  demands,  for  uo- 
tawfnlly  practicing  medicine  without  first 
having  obtained  a  oertiflcate  from  the  state 
board  of  health,  and  filed  it,  w  a  copy  of  It, 
in  the  frffice  (tf  the  county  dedc  of  I^ancaater 
county,  there  being  no  person  excepted  from 
tbe  full  operation  of  the  act,  wher^n  It 
commanded  that  tbe  certificate  be  procured 
and  registered.  Tbe  exceptions  of  section 
11  of  tbe  act,  not  rdlerlng  the  persons  point* 
ed  out  from  procuring  and  registering  a  cer^ 
tlflcate,  were  not  r^evant  to  or  a  part  of 
the  description  of  the  crime  sought  to  be 
charged  in  the  Infwmation.  Hrawe,  no  n«B- 
atlve  averment  in  regard  to  them  was  nec- 
essary In  the  lnf(»inatlfHi,  and  the  same  was 
true  In  the  Infoimatlon  In  the  case  of  Qee 
Wo  T.  State,  supra.  The  date  of  the  act 
charged  as  unlawful  In  that  case  was  more 
than  six  months  after  the  passage  of  the  act 
of  1S91,  under  the  provisions  of  which  the 
prosecution  was  Instituted;  and  the  opinion 
in  that  case,  Inasmuch  as  it  applied  tbie  rule 
announced  to  the  Information  filed  therein, 
and  held  Insufficient  tor  lack  of  a  negative 
averment  In  reference  to  the  exceptions  stat- 
ed In  section  11  of  the  act  of  18D1,  Is  over- 
ruled. Had  the  information  In  that  case 
or  the  case  at  bar  contained  a  charge  of  the 
oulawful  practice  of  medicine,  etc.,  without 
having  the  necessary  medical  educational 
qoallflcations,  not  being  a  graduate  of  a 
medical  ct^ege  and  poBscBsIng  the  diploma, 
then  the  exceptions  of  section  11  might  have 
been  relevant,  and  the  averment  of  them 
necessary;  but  tills  we  need  not  now,  and 
do  not,  determine. 

It  is  further  urged  that  the  Information 
T.64N.w.no.l5 — 16 


contained  an  Insufllclent  stetement  of  the 
crime,  in  that  it  (dtarged  the  defendant  with 
unlawfully  practicing  medicine  etc.,  on  and 
between  certain  dates,  and  did  not  state 
Bpeclfically  any  facts  or  acts  constituting  the 
crime  sought  to  be  charged.  In  section  17 
of  the  act  of  1891,  Immediately  following 
the  section  dedaring  the  practicing  of  medi- 
cine without  possessing  the  prescribed  quall- 
ficatioDs,  or  without  having  compiled  with 
the  requirnueats  of  tbe  law  in  regard  to  the 
cotiflcate,  a  misdemeanor,  and  providing  a 
penalty  therefw,  defines  a  practltlon^  as 
follows:  "Any  person  shall  be  regarded  as 
practldng  medicine  within  the  meaning  of 
this  act,  who  shall  oporate  or  profess  to  heal 
or  prescribe  for  or  otherwise  treat  on; 
physical  or  menial  ailment  of  anothw. 
•  *  •"  It  Is  daimed  that  here  Is  a  plain 
definition  of  what  constituted  practicing 
medbdne,  nmtained  In  the  act  Itself,  and 
that  the  Information  In  this  case.  In  orAa 
to  sufBclently  charge  the  commission  of  a 
crime,  should  have  contained  specific  aver- 
ments of  fiuts  tfiowlng  acts  committed 
which  were  within  the  definition  of  prac- 
ticing given  In  the  law  undw  which  tbe 
prosecution  was  commenced.  The  Ifitorma- 
tton  was  Insufficient  The  pleader  should 
not  have  stopped  with  merely  saying  that, 
on  a  certain  day,  the  defendant  unlawfully 
practiced  medicine,  but  should  have  averred 
that  defendant,  oa  a  day  or  date  etated, 
did  operate,  or  profess  to  heal  or  prescribe 
for,  or  otherwise  treat,  a  ptiyslcal  or  mental 
ailment  of  some  person,— set  forth  facts  show- 
ing that  he  did  one  or  all  of  these  acts,  stat- 
ed in  the  law,  tot  some  tme,  for  a  bodily 
or  mental  ailment,— and  failure  to  do  this 
rendered  the  information  fatally  defectlva 
In  cliarging  an  assault;  an  assault  and 
battery,  or  a  larceny,  or  perjury,  It  would 
not  be  sufficient  to  say  In  the  Information 
that,  on  a  certain  day,  tbe  party  committed 
an  araault,  ot  a  larceny,  or  a  perjury,  with 
no  further  allegations  descriptive  o^  the 
crime  to  be  alleged;  but  In  each  instance  It 
would  be  necessary  to  aver  spedflcally  the 
facts  constituting  the  crime,  but  no  more 
so  than  In  alleging  the  crime  which  the 
{deader  sought  to  cliarge  In  the  Information 
in  the  case  at  bar.  State  v.  Carey  CWasb.) 
80  Pac.  729;  Dee  State  (Miss.)  9  South., 
36G.  "It  Is  a  rule  of  criminal  law,  based 
upon  sound  princ^les,  tliot  every  indlctmmt 
should  contain  a  full  description  of  the  of- 
fense charged,— that  It  should  set  forth  the 
facts  constituting  the  crime,— so  that  the 
accused  may  have  notice  of  what  he  has  to 
meet"  "It  should  charge  spedflcaDy  all 
that  is  necessary  to  constitute  the  otTmse." 
lAmberton  v.  State,  U  Ohio,  2S1;  Smith  v. 
State,  21  Neb.  55%  32  N.  W.  594;  Rakes  v. 
People,  2  Neb.  167.  It  follows  tluit  the  judg- 
ment must  be  reversed,  and  the  case  re* 
mauded.   Reversed  and  remanded. 
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DIERS  T.  MALLON  et  al. 

(Sapremc  Court  of  Nebraska.    Oct.  15,  189r>.) 

PowsR  or  Pbacb  Offices  to  Arkkst  Withoct 
WA.KitANT — Falsi  Impkiboxmbnt— f  robablb 
Caubk— Etidencb. 

1.  In  the  alwence  of  any  statutory  power  or 
autJiority,  a  sheriff,  constable,  or  other  peace 
officer,  may  arrest,  without  process,  a  person 
whom  he  hoa  reasonable  cauae  to  believe  guilty 
of  a  felony,  and  detain  him  a  reasonable  time, 
nntil  a  warrant  can  be  procured.  Such  of&cer 
is  justified  In  arreatine,  without  a  warrant,  for  a 
felony,  even  though  he  has  no  personal  knowl- 
edge of  the  guilt  of  the  accused,  if  the  officer, 
in  good  faith,  acted  upon  information  received 
from  others,  upon  whom  he  had  reason  to,  and 
did.  rely,  although  it  should  subsequently  turn 
out  that  the  one  so  arrested  was  not  guilty. 

2.  When  the  testimouy  is  conflicting,  the 
question  whether  the  officer  had  reasonable 
ground  for  belieTittg  that  the  person  arrested 
had  committed  a  felony  is  for  the  jury,  nnder 
proper  iDstmctlous.  But  where  the  facts  are 
conceded,  or  undisputed,  probable  cause  is  a 
question  of  law, 'for  the  court  to  determine. 

3.  Probable  cause  la  a  reasonable  ground 
of  suspicion,  supported  by  facts  and  drcum- 
stances  of  sudi  a  nature  as  to  Justify  a  caatioua 
and  prudent  person  in  believing  that  the  accused 
was  guilty, 

i.  In  an  action  for  false  Imprisonment, 
against  an  officer,  for  arresting  without  a  war- 
rant, the  reasonableness  of  plaintiff's  detention 
Is  a  question  for  the  court,  where  there  ia  no  con- 
flict In  the  evidence  as  to  the  length  of  time,  and 
the  circumstances  under  which  tne  plaintiff  was 
held.  When  the  facts  are  in  dispute,  it  is  for 
the  jury  to  determine  as  to  the  reasonableness 
of  the  detNiti(Hi»  under  proper  instructiona  by 
the  court. 

6.  Evidence  to  establish  the  previons  good 
character  of  the  plaintiff  in  a  anit  for  false  Im- 

Erisoument  is  inadmissible,  where  no  attempt 
as  been  made  to  assail  it. 

6.  The  instructions  given  and  refused  not 
considered,  because  of  the  insufficiency  of  the 
assignments  relating  thereto,  both  in  the  motion 
foD  a  new  trial  and  the  petition  in  error. 

7.  Evidence  considered,  and  held  sufficient  to 
justify  a  verdict  for  the  defendants. 

(Syllabus  l^'  the  Court) 

Error  to  district  court,  Uodffe  county;  Maiv 
Bball,  Judge. 

Action  by  Herman  Dlera  against  James 
P.  Mallon  and  others.  Defendants  had 
judgment,  and  plaintlll  brings  error.  Af- 
firmed. 

C.  IloUenbeck  and  N.  H.  Bell,  for  plaintiff 
In  error.  W.  H.  Hunger  and  Frlck  &  i>ole* 
ul,  for  defendants  In  enat. 

NORVAL,  O.  J.  This  was  an  action  for 
false  arrest  and  Imprisonment  by  Hamao 
Dleni  against  James  P.  Mallou,  as  principal, 
and  E.  Williams  and  others,  as  sureties  on 
the  official  bond  of  said  Slallon  as  sherifF  of 
the  county  of  Dodge.  There  ms  a  verdict 
for  the  defendants.  A  new  trial  was  denied,* 
and  Judgment  was  entered  upon  the  ver- 
dict.  Plaintiff  prosecutes  error. 

The  facts  bi  the  case,  as  disclosed  by  the 
record  before  us,  are.  In  substance,  as  fol- 
lows: On  the  10th  day  of  December.  1SS9, 
one  Carlos  F.  Pulalfer  was  murdered  near 
the  village  of  Orowdl,  fn  Dodge  county.  A 
day  or  two  later  the  defendant  sheriff  ai^ 


rested,  and  held  In  bis  enstody  In  the  Jill 
of  said  county,  Gfaartes  Bta^pard  and  Chris- 
tian Furst,  •upon  tbe  charge  of  having  coui- 
mitted  said  mui'der.  During  said  Imprlscni- 
ment,  and  on  the  litth  day  qX  said  nuoiih  of 
December,  the  sheriff  was  present  at  a  «»■ 
versation  bad  betwem  said  Staennrd  and 
the  att(nii^  of  the  lattw,  T.  M.  Ftanae, 
Esq.,  In  which  the  former  stated  to  tbe  lit 
ter,  In  substance  and  tfect,  tt»t  the  ptaln- 
tiff,  Dleis,  bad  hired  bim  (Sbeppard)  to  kUl 
and  murder  said  Pulslfa,  which  statemeoi 
said  Sh^ipard  rtfterated  In  the  presence  and 
hearing  of  the  officer.  That  at  the  same 
time  Mr.  Fi&nse  said  be  was  not  surprised, 
or  w<»ds  to  tbat  effect;  that  be  knew  that 
some  one  was  b^lnd  it,  and,  fortlier,  Pnl- 
slfer  had  stated,  during  his  lifetime,  tbat  If 
be  was  ever  mnrdwed  it  would  be  by  Dleis. 
Tbat  Ur.  Franse  also  stated  that  Dtera,  the 
plaintiff  was  a  bad  man.  by  which  tbe  aher- 
Iff  understood  that  plaintiff  was  a  Tlclon« 
man,  and  one  difficult  to  liandle.  On  the 
14tb  day  of  December,  Hr.  Mallon  tot*  tbe 
train  for  Norfolk,  and  while  gaixis  he  had  a 
conversatlML  .witb  Judge  Gnwford,  oi  West 
Potait,  with  whom  he  was  acquainted,  re- 
garding tbe  mtmler,  and  of  whom  be  made 
inquiry  in  regard  to  tbe  reported  statement 
above  referred  to^  dataned  to  bave  been 
made  by  Pulslfer  bi  bis  lifetime;  and  Judfn' 
Crawftord  informed  the  sh^ff  tbat  Mr.  Rom- 
berg had  stated,  in  West  Point,  that  Pnlslfer 
bad  made  the  statement,  "if  be  was  killed, 
that  Dfens  would  be  the  oiw  who  would 
murder  him."  That  tbe  judge  also  Infonueil 
bIm  that  yean  before  then  were  a  mimlier 
of  Incendlazy  fires  at  West  Point,  and  tbat 
Diers  was  strongly  susptdoned  as  bting  the 
perpetratw  of  tbe  crimes.  Tbat  It  was  get- 
ting iffctly  hot  fbr  Dlers,  and  ao  attornf.r 
was  consulted,  who  advised  Dlen  to  enlist 
in  the  army,  to  prevent  bis  being  proeecnted. 
and  he  thereupon  did  sa  On  tbe  informa- 
tion thus  received  from  Bbqipard,  Fnmse. 
and  Crawford,  tlie  defendant  Mallon.  on  re- 
tumbig  home  from  Norfolk,  on  Sunday,  Dt* 
cember  15tta,  without  any  warrant  arrested 
Di«s,  on  tbe  train,  for  being  Implicated  in 
the  murder  of  Pulslfer.  That  plaintiff,  on 
being  told  that  he  was  charged  with  mar 
der,  inquired  of  the  sheriff,  "Is  It  murder, 
or  knowing  of  murder?"  Afto*  the  am»t 
of  Dlers,  be  was  liandcuffed,  and,  tn  tbni 
condltifm,  brought  to  Fremont,  oa  the  can; 
and  from  tbe  depot  he  was  taken  In  a  car- 
riage to  the  Jail,  where  be  was  placed  and 
confined  In  one  of  the  bedrooms  in  tbe  Uring 
department  of  the  Jail  until  December  IStb. 
Within  an  hour  after  reaching  Fmnont, 
which  was  on  Sunday,  tbe  sheriff  went  to 
Mr.  Loomis,  tbe  county  attorney,  told  him 
of  the  arrest  detailed  the  circumstances  to 
him.  and  aalrad  tbat  a  complaint  at  <mce  be 
filed.  Mr.  Loomis  agreed  to  do  sa  The 
next  morning,  and  several  times  during  Moo- 
day,  the  Bholff  saw  the  county  attoner 
about  It,  and  <m  Tueaday,  December  ITtb. 
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a  complaint  was  dnl^  filed  with  the  county 
Jodge,  charging  the  plaintiff  with  murder, 
upon  which  a  warrant  was  issued;  and  by 
agreement  of  the  parties  the  bearing  was 
postponed  until  the  19th  day  ot  December, 
on  which  day  an  examination  was  had  up- 
on -  the  complaint,  which  resulted  In  Dlers* 
being  discharged  by  the  county  Judge.  It  is 
further  disclosed  by  the  testimony  adduced 
on  the  trial  of  this  cause  that  the  examina- 
tion before  the  county  Judge  was  not  had  at 
an  earlier  date  owing  to  the  fact  that  the 
witnesses  lived  at  so  great  a  distance  frcmi 
Fremont  that  their  attendance  could  not 
sooner  be  obtained;  that  the  sheriff,  at  the 
time  of  the  making  of  the  arrest,  believed 
to  be  true  the  Information  received  from  the 
diffferrat  sources  relating  to  Dlers'  being  im- 
plicated In  the  murder;  and  that  Mr.  Mal- 
lon,  in  arresting  and  detaining  Dlers,  acted 
In  the  utmost  good  faith.  . 

The  ninth  assignment  of  error,  which  is 
the  first  one  discussed  Id  the  brief  of  coun- 
sel for  plaintiff,  is  based  upon  the  holding 
by  the  court,  as  matter  of  law,  that  Mallon 
had  probable  cause  for  making  the  arrest, 
and  in  withholding  that  questi(Hi  from  the 
Jury.  The  point  Is  raised  by  the  fourth  in- 
struction given,  which  reads  as  follows:  "(4) 
Tlie  Jury  are  Instructed  the  evidence  in 
this  cflse  shows  that  the  defendant  Mallon, 
at  the  time  he  made  the  arrest  complained 
tit,  had  seasonable  and  probable  cause  to 
suspect  that  the  plaintiff  was  guilty  of  pro- 
curing the  alleged  murder  to  be  commit- 
ted, although,  as  a  matter  of  fact,  the  plain- 
tiff was  Innocent  of  that  charge.  The  only 
(luestions  then  left  for  the  Jury  to  deter- 
mine are:  First  Did  the  defendant  Mallon, 
In  keeping  the  plaintiff  in  custody,  use  more 
force  and  violence  tlian  was  reasonably  nec- 
essary to  safely  keep  and  retain  him  in  cus- 
tody? In  other  words,  is  the  defendant  Mal- 
lon guilty  of  an  assault  and  battery  upon  the 
person  of  the  plaintiff,  Dlers?  Second. 
What,  If  any,  damages  has  the  plaintiff  suf- 
fered by  rMson  of  such  assault  and  battery?" 

That  Pulslfer  was  munJei-ed  Is  not  ques- 
tioned. The  plaintiff  was  arrested  for  be- 
ing: implicated  In  the  crime,  by  the  defend- 
ant Mallon,  without  any  warrant  therefor 
having  been  Issued.  The  authority  of  a  sher- 
iff, constable,  or  peace  officer.  In  the  absence 
of  any  express  statutory  provision,  to  ar- 
rest without  process,  upon  reasonable  sus- 
picion, one  who  Is  charged  with  the  commla- 
sion  of  a  felony,  and  detain  bim  fur  a  rea- 
sonable time,  imtll  a  warrant  can  be  procur- 
ed. Is  most  fully  established  by  the  adjudi- 
cated cases.  Rohan  v.  Sawin,  5  Cush.  281; 
Wade  V.  Chaffee.  8  R.  I.  224;  Samuel  v. 
Payne,  1  Doug.  359;  Beckwith  v.  Phllby,  6 
Bam.  &  C.  635;  Doering  v.  State,  4S  Ind.  56; 
Davis  V.  Russell,  5  Blug.  354;  Holley  v.  Mix, 
3  Wend.  350;  Eanea  v.  State,  6  Humph.  53; 
Bums  V.  Erben.  40  N.  Y.  4G3;  Fli-estone  v. 
Ulce,  71  Mich.  377,  38  N.  W.  8So;  l-'Uer  v. 
Smith,  9fi  Mich.  347.  60  N.  W.  21)7;  Marsh 


V.  Smith,  49  111.  39('>;  Shouley  v.  Wells,  71 
III.  78;  Simmejiuan  v.  Stote.  16  Neb.  615, 
21  N.  W.  387;  7  Am.  &  Eng.  Enc.  I^w,  675. 
and  cases  cited;  Cooley,  Xorta  (2d  Ed.)  202. 
Judge  Cooley,  In  his  valuable  treatise  ou 
Torts,  after  discussing  the  liability  of  a  pri- 
vate pei'son  for  arresting  one  on  suspicion  of 
crime,  observes:  "A  peace  officer  may  prop- 
erly be  treated  with  more  Indulgence,  be- 
cause he  Is  specially  charged  with  a  duty  la 
the  enforcement  of  the  laws.  If,  by  him,  an 
arrest  is  made  on  reasonable  grounds  of  be- 
lief, iie  will  be  excused,  even  though  It  ap- 
pear afterwards  that  In  fact  no  felony  has 
been  committed."  The  reason  of  the  rule  1» 
stated  by  Dewey,  J.,  In  Rohan  v.  Sawin,  su- 
pra, in  the  following  apt  language:  "It  has 
been  sometimes  contended  that  an  arrest  of 
this  character,  without  a  warrant,  was  a  vio- 
lation of  the  great  fundam^tal  principles 
of  our  national  and  state  constitutions,  for- 
bidding unreasonable  searches  and  arrests  ex- 
cept by  warrant  founded  upon  a  complaint 
made  under  oath.  Those  provisions,  doubt- 
less, had  another  and  different  purpose,  being 
in  restraint  of  general  warrants  to  make 
searches,  and  requiring  warrants  to  Issue  on- 
ly upon  a  complaint  made  under  oath.  They 
do  not  conflict  with  the  authority  of  consta- 
bles or  other  peace  officers,  or  private  p^ 
sons  under  proper  limitations,  to  arrest  with- 
out warrant  those  who  have  committed  fel- 
onies. The  public  safety,  and  the  due  ap- 
prehension of  criminals  charged  with  heinous 
offenses,  imperiously  require  that  such  ar- 
rests should  be  made  without  warrant  by  of- 
ficers of  the  law.  As  to  the  right  appertain- 
ing to  private  Individuals  to  arrest  without 
a  warrant,  it  Is  a  much  more  restricted  au- 
thority, and  is  confined  to  cases  of  the  actual 
guilt  of  the  party  arrested,  and  the  arrest 
can  only  be  Justified  by  proving  such  guilt. 
But  as  to  constables  and  other  peace  officers, 
acting  officially,  the  law  clothes  them  with 
greater  authority,  and  they  are  held  to  be  Jus- 
tified, if  they  act,  in  making  the  arrest,  upon 
probable  and  reasonable  grounds  for  believ- 
ing the  party  guilty  of  a  felony;  and  this  is 
all  that  is  necessary  for  them  to  show  In  or- 
der to  sustain  a  Justification  of  an  arrest  for 
the  puri>o8e  of  detaining  the  party  to  await 
further  proceedings  under  a  complaint  <hi 
oath  and  a  warrant  thereon."  Counsel  for 
plaintiff  Insist  that  the  question  whe.ther  the 
sheriff  had  reasonable  or  probable  ground 
for  believing  that  plaintiff  procured  the  mur- 
der to  be  committed  should  have  been  sub- 
mitted to  the  Jury,  and  therefore  the  court 
erred  In  not  submitting  to  the  Jury  the  ques- 
tion to  ]>ass  upon.  If  there  was  any  con- 
flict In  the  testimony  upon  the  subject,  then 
we  would  agree  with  counsel  that  It  would 
liave  been  reversible  error  for  the  court  to 
withdraw  the  question  of  probable  cause 
from  the  Jury.  Where  the  facta  are  in  dis- 
pute, the  question  of  reasonable  ground  for 
belleTlug  that  the  jierson  arrested  without 
process  has  committed*  u*  1b  Implicated  Im,  m 
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felony,  la  for  the  Jury,  nnder  proper  luatruo- 
tlonn.  Such,  imdoubtedly,  the  general  rule. 
But  when  the  facts  are  conceded  or  undia- 
pnted,  as  la  the  case  here,  the  rule  is  that 
probable  cause  Is  a  question  of  law,  for  the 
court  A  number  of  authorities  may  be  cit- 
ed In  support  of  this  doctrine:  Turner  t. 
O'Brien,  6  Neb.  S42;  Ross  T.  Langworthy, 
13  Neb.  490.  14  M.  W.  615;  Boyd  t.  Cross. 
85  Md.  104;  Bums  T.  Erben,  40  N.  X.  468; 
HanUlton  t.  Smith,  89  Mich.  222;  Hunting- 
ton  T.  Oault.  81  Mich.  156.  45  N.  W.  970; 
Perry  t.  Sutler.  92  Mlcb.  72.  52  N.  W.  801; 
White  T.  McQueen  (Mich.)  56  N.  W.  843;  Eller 
V.  Smith,  Id.  989. 

Did  Mollon  have  reasonable  or  probaUe 
cause  for  arresthig  the  philntlff?  In  detet^ 
mining  this  point,  it  is  important  to  keep  In 
mind  the  meaning  of  "probable  cause."  We 
know  of  no  clearer  deflnition  of  that  term  than 
the  one  giren  by  the  court  of  appeals  of  Mary- 
land In  Johns  t.  Marsh,  9  R^orter,  143,  In 
tlie  following  language:  "Probable  cause,  ac- 
cording to  the  deflnition  adopted  by  this  court, 
Is  a  reasonaMe  ground  of  aaspldon,  supported 
by  circumstances  sufilclently  strong  in  them- 
sdves  to  warrant  a  cautious  man  in  beltering 
that  the  accused  was  gulHy.  Boyd  r.  Gross, 
35  Md.  197;  Cooper  t.  Uttei-bach.  37  Md.  232. 
318.  It  Is  very  true,  probable  cause  does  not 
depend  on  the  actual  state  of  the  case,  in 
point  of  fact,  as  It  may  turn  out  upon  legal 
Investigation.  It  la  made  to  depend  upon 
knowledge  of  facts  and  circumstances  which 
were  suiUcient  to  Induce  tlie  d^ndant,  or  any 
reasonable  perstm,  to  beliere  the  truth  of  the 
accusation  made  against  the  plalntifC,  and 
that  such  knowledge  and  belief  existed  in  the 
mind  of  the  defendant  at  the  time  the  charge 
was  made  or  being  prosecuted,  and  were,  In 
good  faith,  the  reason  uid  inducement  for 
Ills  putting  the  law  In  motiwi."  Applying  the 
foregoing  to  the  case  under  considraation.  did 
the  trial  court  wrongfully  det«*mlne,  as  a 
matter  of  law,  that  the  sha4fl  had  probable 
ground  for  making  the  arrest?  We  are  firmly 
coiTinced  that  the  question  must  be  answered 
In  the  negative.  The  nncontradlcted  facta 
and  clrcnmsUnces  under  which  the  oScer 
acted,  as  disclosed  by  this  recwd,  were  of 
such  a  character  tiiat  any  reasonable  or  pru- 
dent person,  divested  of  passion  or  prejudice, 
would  have  fairly  «aspected  and  believed  that 
plaintiff  was  Implicated  In  the  murdo*  of 
Pulslfer.  Prior  to  the  arrest,  as  already  stat- 
ed, one  of  the  murderers,  then  In  the  custody 
of  the  sheriff,  and  In  bis  presence  and  hear- 
ing, asserted  that  plaintiff  procured  htm  to 
commit  the  crime.  But  this  is  not  all.  The 
sheriff,  upon  making  Inquiry  of  Mr.  Franse 
and  Judge  Crawford,  both  reHatde  and  cred- 
itable persons,  and  with  whom  he  was  ac" 
qnalnted,  had  ascertained  from  them  that 
Pulslfer  had  made  the  statement  concerning 
Dlers.  ahready  mentioned,  which  twded  to 
strengthen  his  belief  In  the  truthfulness  of 
fbe  information  Imparted  by  Sheppard.  In 
mating  the  arrest,  MaUon  was  not  prompted 


to  do  BO  Iqr  mere  Idle  rumor,  but  acted  In  the 
ntrooat  good  faith,  upm  inf  ormathm  receiTed 
from  others,  upon  whidi  he  had  reason  to  ind 
did  rely;  and  any  cautious,  prudent  iwtsan, 
under  the  clieumstancea^  would  have  so  act- 
ed. We  are  constrained  to  bold  that  the  offi- 
cer was  not  required  to  make  fiuther  inquiry 
regarding  the  truth  of  the  charge  imputed  to 
the  plaintiff,  and  that,  under  this  record, 
the  trial  court  was  fully  Joatlfled  in  not  sub- 
mitting to  the  Jury,  for  their  determhiatiOB. 
the  ansation  whether  the  sheriff  had  reason- 
able or  probable  cause  for  believing  that  the 
plaintiff  was  guilty  of  tiie  crime  ot  murder. 

What  we  have  said  dlspoaee  of  tiie  assign- 
ment of  error  based  upon  thp  refusal  of  tiie 
court  below  to  permit  plaintiff  to  prove  that 
the  relations  existing  between  him  and  Pul- 
slfer were  the  most  friendly  and  cmfldentlal 
and  were  bo  known  In  the  community  where 
they  resided.  Bad  this  teRtlmony  been  re- 
ceived, It  would  not  have  shown  want  of  ivob- 
able  cause.  Mallon  was  not  bound  to  show 
that  Diers  was  in  fact  guilty,  nor  was  iii* 
required  to  make  Inquiries  of  hla  neighbors 
concerning  plaintiff's  character  and  the  rela- 
tions he  sustained  towards  deceased.  All  that 
the  law  demanded  of  him  was  that  he  act  la 
good  faith,  upon  Infwmatlon  of  such  a  dur^ 
act»  as  to  raise  In  his  mind  a  reasonsble 
ground  to  suspect  that  the  idalntlff  'ms  im- 
plicated in  a  felony.  This,  as  we  have  seen, 
was  fully  established  upon  the  trial. 

It  IB  argued  that  the  court  erred  in  hold- 
ing that  the  plaintiff  was  not  detained  an  lat 
reasonable  leongth  of  time  before  he  was  takn 
before  the  county  court  fbr  examination;  In 
other  words,  the  question  of  unreiis<Huible  de- 
tention should  have  been  submitted  to  the  coo- 
slderattm  ot  the  Jury.  Had  the  evidence  been 
conflicting  upon  that  branch  of  the  case,  tb«i 
it  would  have  been  for  the  Jury  to  pas»  upouL 
But  there  la  not  a  particle  of  f*onfiict  in  the 
testimony  as  to  the  length  of  time,  or  tlip 
circumstances  tmder  which  the  plaintiff  wan 
held.  Therefore  the  reasonaWeness  of  the 
detention  was  a  questiim  ot  law,  (or  the  court. 
This  is  the  rule  laid  down  In  2  Thorn  p.  Trials. 
H  1569-1661.  and  is  believed  to  be  sound.  See 
Roth  V.  Railroad  Co.,  34  N.  Y.  663,  where  Uh> 
court.  In  considering  the  same  questlmi,  ssy: 
"Whoi  the  testimony  Is  conflicting,  and  tlie 
facts  are  unsettled,  the  Jury  are  to  dedde,  un- 
der the  Instructions  <tf  the  court,  as  to  tbci 
law.  When  there  is  no  dispute  as  to  the  facts, 
the  question  is  purely  one  of  law,  and  the 
court  should  decide  It"  In  view  of  the  facts 
already  detailed,  we  do  not  think  plaintiff  was 
b^d  an  unreasonable  length  of  time,  and  the 
court  did  not  err  In  so  deciding.  It  was  Sun- 
day that  the  arrest  was  made,  and  althongb, 
as  cuutended  by  plaintiff,  the  Code  confers  up- 
on magistrates.  In  oimlnal  proceedings,  the 
power  to  hold  on  examination  upon  the  flnt 
day  of  the  week,  they  are  not  required  so 
to  do.  Pepper  v.  Mayes,  81  Ky.  674.  niere- 
fore  MaUon  was  not  derelict  of  duty,  hi  not 
filing  a  comphUnt,  canaing  a  wanmnt  to  be 
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iBsned,  and  tablag  tbe  plalotttt  before  a  magis- 
trate, on  tbe  day  of  the  arrest.  As  stated 
elsewhere,  the  slieriff,  Immediately  after  ar- 
riving  with  tbe  prisoner  in  Fremont,  and 
freqiieutly  during:  tbe  following  day,  called 
tbe  attention  of  the  proeecutlng  office  of  the 
county  to  the  matter,  detailing  to  bim  tbe 
facts  within  bis  possessi<xi,  and  requested 
that  he  prepare  a  complaint,  and  have  a  war- 
rant issued,  which  the  prosecutor  promised  to 
do.  TJpon  this  assurance  Mallon  bad  a  right 
to  rely,  and  was  not  required  to  procure  an- 
other attorney  to  Institute  the  prosecution,  Oa 
Tueeday  the  complaint  was  filed,  but  by  con- 
Rent  of  tbe  coimsel  representing  Mr.  Dlers, 
tbe  examination  was  deferred  until  Thursday. 
It  appears  tbut  tbe  attendance  of  witnesses 
could  not  be  sooner  procured.  PlaintHT  was 
;;lveu  as  speedy  a  hearing  as  tbe  circumstan- 
ces would  permit  and  the  court  did  not  err  in 
deteruUnIng  that  the  detention  was  not  unrea- 
sonable. 

The  eleventh  assignment  of  error  is  as 
follows:  "The  court  erred  In  refusing  to 
^ve  to  the  Jury  instructions  numbered  one 
(1),  two  (2),  three  (3),  four  (4),  and  five  (5), 
as  requested  by  plaintiff."  These  five  re- 
quests to  charge  read  thus:  "(1)  An  otbcer 
should  not  receive  every  Idle  rumor,  but 
sbonld  make  diligent  inquiry  touching  the 
truth  of  the  charge,  as  the  circumstances 
will  permit,  before  be  assumes  to  arrest  up- 
on the  Information  of  another.  <2)  Mallon 
lind  no  right  to  put  irons  upon  plaintiff,  un- 
less It  was  necessary  for  bis  safe-keeping; 
and.  If  it  was  not  necessary  for  his  safe 
kt^'epiog,  then  defendants  are  liable.  (3)  The 
<letention  of  plaintiff  by  defendant,  wltboat 
a  warrant,  under  arrest,  until  Tuesday  fol- 
lowing bis  aiTest,  was  detatnli^  bim  an  un- 
resiaonable  time,  and  renders  the  defendants 
liable.  (4)  It  was  the  duty  of  the  defendant 
MalloD,  when  he  arrested  plaintiff,  to  pro- 
cure a  warrant  as  soon  as  be  reasonably 
could;  and.  If  be  did  not  so  procure  a  war- 
rant, be  is  guilty  of  false  Imprisonment  for 
such  length  of  time  as  plaintiff  was  so  h^d 
without  his  consent.  (5)  If  you  find  from 
the  evidence  that  plaintiff  was  subjected  to 
treatment  unnecesiuirlly  severe,  after  bis  ar- 
rest, the  defendants  are  liable  for  such  dam- 
a;res  as  plaintiff  has  suffered  by  reason  of 
such  unnecessary  severity."  While  it  Is 
iirjred  that  the  law  of  the  case  Is  correctly 
sot  forth  in  these  requests,  It  is  conceded 
tliat  if  the  trial  court  was  right  In  withhold- 
ing from  the  Jury  the  question  of  probable 
r-ause,  and  that  of  the  reasonableness  or  un- 
rcasonablenees  of  tbe  detention  of  plaintiff 
nfter  his  arrtst,  the  first,  third,  and  fourth 
of  these  requests  were  rightly  refused.  We 
quite  agree  with  the  counsel  in  this,  and  as 
wc  have  reached  the  conclusion  that  both 
tbe  question  of  the  probable  cause  for  mak- 
lag  the  arrest,  and  the  reasonableness  of  the 
detention  of  tbe  plaintiff,  were  questions  of 
law,  for  the  court,  and  that  It  properly  de- 
termined them,  It  followB  that  no  aror  was 


committed  In  not  giving  the  said  first,  third, 
and  fourth  Instructions.    The  refusing  of 
plaintiff's  requests  copied  above  having  been 
assigned  as  error  eu  masse,  both  in  the  peti- 
tion in  error  and  motion  for  a  new  trial, 
{  and  a  portion  of  them  baring  been  rightly 
'  refused,  under  a  rule  established  by  an  un- 
I  broken  line  of  decisions,  the  remaining  re- 
I  quests  to  charge  will  not  be  considered  by 
I  us.  What  we  bate  just  stated  applies  with 
'  equal  force  to  tbe  twelfth  assignment  which 
is  predicated  upon  tbe  giving  of  tbe  fourth, 
fifth,  sixth,  seventh,  and  eighth  Instructions. 
Tbe  giving  of  these  insti-uctlons  is  as^gnedas 
error  in  the  motion  for  a  new  trial,  in  this 
language:  "(5)  Tbe  court  erred  In  giving  to 
tbe  Jury  Instructions  number  4,  5,  6,  7,  and  8, 
and  all  othw  Instmctions  excepted  to  by 
tbe  plaintiff."  One  or  more  of  these  Instruc- 
tious,  and  especially  the  eighth,  on  the  meas- 
ure of  damages,  stated  tbe  law  applicable 
to  the  facts  proven;  hence  the  entire  assign- 
ment will  not  be  further  considered. 

Another  contentl<m  is  that  the  court  erred 
in  not  permitting  the  plaintiff  to  Introduce 
evidence  of  his  good  character.   There  Is 
some  conflict  In  tbe  decisions  as  to  the  com- 
I  petency  of  evidence  to  establish  the  previous 
!  good  reputation  of  tbe  plaintiff  in  an  action 
i  for  false  imprisonment,  where,  as  In  this 
case,  bis  general  reputation  has  not  been  as- 
sailed.   We  sliall  not  at  this  time  attempt 
a  review  of  tbe  authorities.    The  better  rule 
is  that,  where  no  attempt  has  been  made  to 
show  the  plaintiff's  reputation  to  be  bad, 
he  must  rely  upon  the  general  presumption 
of  good  character.    Cochran  v.  Toher,  14 
Minn.  385  (Gil.  293);  Association  v.  Flam- 
ming (Ga.)  8  S.  E.  420.    This  certainly  is 
the  correct  principle,  where,  as  in  the  case 
before  us,  tbe  defendant  did  not  live  in  the 
same  neighborhood  with  the  plaintiff,  and 
had  but  little  acquaintance  with  him  prior 
to  the  arrest    But  it  Is  said  that  Mallou 
had  abimdant  time  after  receiving  the  first 
Infoimation  Implicating  plaintiff,  and  prior 
to  the  arrest  to  make  inquiries  of  the  neigh- 
I  bors  of  Dlers  as  to  his  habits,  standing,  and 
[  character,  and  that  he  was  negligent  in  faU- 
i  Ing  so  to  do.    We  do  not  think  so.  An 
I  atrocious  ci-lmc  had  been  perpetrated,  and  it 
I  was  iiiiijortant  tliat  tbe  officer  should  act 
I  pi'omptly,  to  prevent  a  possible  escape  of 
'  the  person  accused.    He  was  Justified  in 
!  acting  upon  reliable  information  in  bis  pos- 
I  sessloiv  which  was  sufficient  to  raise  an  hon- 
est belief  in  the  mind  of  a  prudent  person 
of  the  probable  guilt  of  the  plaintiff.  He 
was  not  required  to  make  further  Investigar 
tion  to  ascertain  if  the  accused  was  not  In 
fact  innocent. 

It  is  argued  tiiat  the  verdict  is  not  sus- 
tained by  sufllclcnt  evidence,  and  Is  contrary 
to  the  taw.    The  basis  of  this  contention  is 
the  treatment  which  tbe  plaintiff  received  at 
j  the  hands  of  tlie  sheriff  at  the  time  he 'was 
i  taken  Into  custody,  and  during  bis  Imprison- 
I  nient.    In  Atwood  t.  Atwater  ^Heh.)  01  N. 
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W.  574,  which  waa  an  action  tor  talae  Im- 
lirlsonment,  we  bad  under  consideration  the 
linbillty  of  a  police  ofQcet  for  making  an  ar- 
tcKt  under  a  warrant;  and  It  was  held  that 
If  such  officer  acts  oppresslrety  In  the  execn- 
ti<m  of  the  procesa  placed  In  tola  bands,  and 
unnecessarily  abuses  the  person  arrested,  ho 
innst  answer  th»efor  In  daiuages.  The  rule 
Is  not  different  where  the  arrest  la  made 
without  proceaa.  Was  the  plaintiff  treated 
uuncc-esiiarlly  severe?  It  Is  undisputed  that 
tlie  sheriff  put  handcuffs  upon  him  Immedi- 
ately upon  bis  arrest,  but  the  evidence  la 
conflicting  as  to  the  lengtb  of  time  they  re- 
mained on.  The  plalntlff'B  testimony  is  to 
the  effect  that  they  ven  not  removed  dtatU 
Thursday  after  be  waa  taken  Into  custody, 
while  the  evidence  on  behalf  of  the  defend- 
anta  tends  to  show  that  the  Irons  were  re- 
moved for  a  abort  period  a  number  of  times 
prior  to  Tuesday,  on  which  date  they  were 
taken  off,  and  not  put  on  afniin,  and  that 
plaintiff  at  the  time  made  no  complaint  about 
his  treatment.  It  was  also  shown  that  plain- 
tiff's feet  were  manacled,  but  here,  again, 
there  la  a  conflict  in  the  proofs  adduced  as 
to  how  longr  the  fetters  were  ao  left  upon 
them.  It  iB  ar^ed  that  there  waa  no  neces- 
sity for  placing  the  philntlff  In  Irona,  since 
he  offered  no  leslatance,  and  at  no  time  made 
any  attempt  to  escape.  It  Is  said,  "From  all 
that  appeara  to  the  contrary,  the  aheriff  might 
have  written  to  the  plaintiff,  and  he  would 
have  come  in,  and  submitted  quietly  to  ar- 
rest, and  mlgbt  have  been  tied  to  a  tree  in 
the  jail  yard,  with  woolen  yarn,  In  the  safe 
naaurance  that  he  wonld  be  found  tha«  when 
he  was  wanted  for  examlnatifm."  This  may 
be  true,  and  yet  the  sheriff  was  not,  at  the 
time,  aware  ot  it.  He  did  not  know  that  the 
philntlff  wonld  not  attempt  to  escape.  Dlers 
was  charged  with  a  heinoua  crime,  which 
caused  considerable  excitement  and  commo- 
tion among  tlie  people  of  the  county,  and  the 
sheriff  had  been  informed  that  the  plaintiff 
was  a  iMd  man.  The  evidence  bearing  upon 
the  aherlff'a  treatmmt  waa  anbmltted  to  the 
Jury  under  these  iuBtructions:  "While  an  of- 
ttcer  is  bound  to  treat  hla  prisoner  with  such 
klDdness  as  tnay  be  conalatent  with  security, 
and  will  not  Iw  warranted  in  employing  imy 
liarsh  or  unuecoaary  restraint,  yet  It  Is  hla 
duty  to  use  auch  reaaonable  precautions  as 
the  case  requires,  to  prevoit  escape,  especial- 
ly In  arrest  for  ffelmy,  or  offnuea  of  great 
magnitude.  Hla  action  In  this  regafd  la  to 
be  conaidwed  in  the  light  of  all  the  facts  and 
drcumatances  proved  hy  the  evidence  on  the 
trial  of  the  case,  bearing  upon  the  question 
of  what  meana  ate  reasonably  necessary  to 
the  prisoner  safe  and  secure.  The  Jury 
are  Instmcted  that,  In  ordor  to  constitute  an 
assault  and  battery  in  this  case,  ft  is  neces- 
sary that  the  Jury,  from  the  evidence,  find 
that  the  defendant  Mallon  had,  at  the  time 
and  place  compUilned  of,  unlawful^  used 
force  and  rlolence  iq>on  the  person  ot  the 
plaintiff,  in. excess  of  what  was  zeasonaUe 


and  necessary,  under  the  dnmrnstances.  tn 
safely  retain  and  aecnre  the  safe-keeping  of 
the  plaintiff.  If  the  jury,  from  the  evidence, 
find  thwe  was  no  excess  of  force  or  violoice 
nsed  by  the  defendant,  beytmd  what  waa 
sraaibly  necessary  to  aafely  Iraep  the  plain- 
tiff, then  the  defendant  would  not  be  llaUe 
In  this  action;  but  If  the  Jury,  from  the  evi- 
dence, believe  that  ttae  defendant  Mallon  did 
use  any  excess  of  force  or  violence,  Itejond 
what  waa  reasonably  necessary  to  aafdy 
keep  the  plaintiff,  then  the  defendant  wonld 
be  liable  to  the  plaintiff  for  any  Injury  or 
damage  suffered  by  the  plaintiff  by  reasra 
alone,  and  arising  s<dely  out,  of  the  uae  of 
such  excessive  force  or  violence,  wantmly  or 
excessively  inflicted."  Under  these  Instnir- 
tions,  "which  are  substantially  the  same  aa 
those  approred  by  the  supreme  court  of 
Michigan  in  Firestone  t.  Rice,  71  Mich.  377, 
38  N.  W.  885.  the  Jury  decided  that  the  sher 
Ut  was  Justified  in  pladng  the  plaintiff  la 
Inms.  After  a  careful  consideration  of  the 
evldntce  returned  In  the  bill  of  exc^tltms, 
we  are  satiafled  that  it  snstalna  the  verdict. 
The  sheriff  waa  not  prompted  to  do  as  he 
did  through  malice  or  Ul  will,  bnt  be  acted 
in  good  faith,  bdieving  it  was  necessary  to 
Iwndcuff  the  plaintiff  to  prevent  Us  escape. 
In  the  language  of  Morse,  J.,  in  FlRstone  v. 
Bice,  supra:  "Having  reasonable  cause  for 
nuking  the  arrest,  the  question  arises,  was 
the  ofllc«'  Justified  In  handcufflng  the  par- 
ties? We  think  tile  rule  laid  down  by  the 
circuit  Judge  a  proper  c»ie.  There  must  be 
some  discretion  reposed  In  a  sheriff  or  other 
f^cer  making  an  arrest  for  a  felmy.  as  to 
ttie  means  takm  to  apprehend  the  siqposed 
offender,  and  to  keep  him  safe  and  secure 
after  such  apprebendon.  And  this  disen^- 
tlon  cannot  be  passed  uimn  by  a  court  or 
Jury  unless  It  has  been  abused  through  mal- 
ice or  wantimuess,  or  a  reckless  Indifference 
to  the  common  dlcbites  (rf  humanity.  It 
most  be  found  that  the  officer  was  nnnecev- 
sarily  rough  and  inhuman  in  Us  treatment 
of  the  person  arrested,  and  without  any  vlev 
to  prevent  the  escape  of  such  person.  It  Is 
not  necessary,  aa  claimed  by  the  plaintiff's 
counsel,  that  the  prisona  moat  be  unruly,  or 
attempt  to  eacape^  befwe  be  can  be  band- 
cuffed,  or  do  anytUng  indicating  a  neces- 
aity  for  such  restraint.  Nor,  In  the  event 
that  be  does  nothing  at  the  time  of  tbe  a^ 
rest,  In  Om  way  of  attempting  to  escape  or 
realsting  the  officer,  la  it  necessary  tbat  bo 
should  be  a  notoriously  bad  cboiacter,  hi  or 
der  to  Justify  the  tying  of  Us  hands.  There 
may  be  other  and  suffldent  reastuw,  as  It 
seems  to  me  there  were  tn  this  case,  why 
such  extreme  measures  ataonld  be  resorted  t*> 
In  order  to  secure  and  safdy  lodge  the  prv- 
cmer.  •  •  •  That  it  turned  out  ofterwardi 
that  tlie  plaintiff  was  Innocent  of  any  offbnae, 
was  ntither  a  slippery  nor  despnate  cbara^ 
ter,  but  an  inoffensive  and  r^utaUe  citiieiw 
and  that  he  never  had  the  remotest  kua  tt 
trying  to  escape  cannot  altar  the  rule  wbkk 
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wives  the  sberillf  harmlees  from  an  act  which 
appeared,  at  the  time  it  was  done,  to  be  both 
necessary  and  reasonable.  The  arrest  of  an 
innocent  man  Is  an  indignity  hard  to  be 
borne,  and  the  tying  of  his  hands  with  cords 
or  irons  Is  something  that  makes  the  blood 
chill  to  contemplate;  bnt  both  are  Indigni- 
ties ofttlmes  without  redress,  and  a  necea- 
sary  consequence  of  the  due  administration 
of  Justice  In  the  suppression  of  crime.  An 
officer  Is  bound  to  act  humanely,  and  cannot 
lightly,  and  without  reason,  either  arrest  or 
harshly  treat  a  supposed  offender,  be  he  In- 
nocent or  guilty.  ♦  •  ♦  The  sheriff  cannot 
stop,  when  the  man  Is  unknown  to  him,  at 
the  moment  of  arrest,  to  inquire  into  his 
character,  or  his  Intentions  as  to  escape,  or 
his  guilt  or  Innocence  of  the  offense  charged 
acalust  bim.  His  duty  is  to  take  him,  to 
safely  keep  him,  and  to  bring  his  body  be- 
fore a  magistrate.  If  he  does  this  without 
wantonness  or  malice,  it  Is  not  for  a  Jury  to 
And  that  his  precautions  were  useless  and 
unnecessary.  In  the  light  of  after-acquired 
knowledge  of  the  true  character  and  Intent 
of  the  accused,  and  to  punish  the  sheriff  in 
damages  for  what  honestly  appeared  to  bim 
at  the  time  to  be  reasonable." 

After  a  careful  consideration  of  the  record, 
and  the  able  ai^m^ts  of  counsel,  we  are 
coDTlneed  that  plaintiff  had  a  fair  and  impaiv 
tial  trial;  and,  there  being  no  reversible  er- 
ror committed  by  the  trial  court,  the  Judg- 
moit  Is  affirmed.   Judgment  affirmed. 

PQ8T,  Jh  not  Bitting. 


HUDSON  V.  McKALE. 

(Suprene  Court  of  Michigan.    Oct  22,  1865.) 

Sau  OS  HoBnAos. 

A  contract  (reBerving  title  In  the  vendor) 
for  the  (fonditional  sale  of  the  stock  and  fixtures 
in  a  saloon,  by  which  the  purchaser  agreed  "to 
replace  sndi  of  said  property  as  is  broken  or  de- 
stroyed.  and  to  submit  such  substituted  goods 
to  the  lien  of  this  agreement,"  operates,  as  to 
the  subsequently  acquired  goods,  as  a  mort- 
gage. 

Error  to  drcult  court,  Ingham  county;  Bol- 
lln  H.  Person,  Judge. 

Beplerln  by  Lester  S.  Hudson  against  Wil- 
liam M.  McKale.  From  a  Judgment  for 
plaintiff,  directed  by  the  conr^  defendant 
brings  error.  Reversed. 

Sfoman,  Oroesbeck  &  Robinson  and  Wil- 
liam A.  Fraser,  for  appellant  U.  V,  &  B.  A. 
Montgomery,  for  appellee. 

MONTGOMERY,  J.  Plaintiff  was,  prior  to 
the  15th  day  of  August,  1892,  the  owner  of  the 
stock  and  fixtures  In  a  saloon  In  the  city  of 
Lansing.  On  that  day  he  made  a  conditional 
sale  of  the  property  to  one  C,  M.  Webb.  The 
contract  provided  that  the  title  to  the  proper- 
ty should  remain  In  the  plaintiff  until  the  pui^ 
chase  price  was  paid.  One-half  the  considera- 


tion was  paid  down,  and  the  rest  was  to  be 
paid  in  Installments.  The  contract,  which 
was  signed  by  both  parties,  contained  the 
following  provisions:  "Said  second  party  does 
severally  agree  to  pay  said  first  party  the  full 
and  true  sum  of  four  thousand  ($4,000)  dol- 
lars, and  the  interest  herein  provided,  accord- 
ing to  the  terms  of  this  agreement;  to  use 
with  care  the  property  hereby  Intrusted  to  his 
care  and  use;  to  replace  such  of  said  property 
as  is  broken  or  destroyed;  and  to  submit  such 
substituted  goods,  as  well  as  all  others  used 
in  the  above  business,  property,  and  chattels, 
to  the  lien  and  operation  of  this  agreement." 
After  the  purchase,  Webb  continued  the  busi- 
ness at  the  old  stand,  but  In  his  own  name, 
and  bought  goods  on  credit.  Among  others 
who  sold  him  goods  were  Sloman  &  Co.,  who 
caused  a  levy  to  be  made  by  the  defendant, 
as  constable,  on  goods  purchased  In  the  name 
of  Webb,  and  shipped  to  him,  and  received 
into  the  saloon.  Plaintiff  brought  replevin. 
On  the  trial  the  circuit  Judge  directed  a  v^ 
diet  for  the  plaintiff,  and  defendant  brings  er- 
ror. 

The  circuit  Judge  evidently  treated  the 
agreement  that  all  stock  purchased  by  Webb 
should  become  the  property  of  Hudson  as  a 
sale  of  the  property  to  Hudson;  and,  there 
being  no  evidence  that  there  was  fraud  In  fact 
on  the  part  of  Hudson,  the  court  held  that  the 
rights  of  the  parties  were  governed  by  sec- 
tion U190,  2  How.  Ann.  St.,  and  that  the  title 
passed.  Section  6193,  Id.,  provides  that  every 
mortgage,  or  conveyance  intended  to  oper- 
ate as  a  mortgage,  which  shall  hereafter  be 
made,  which  shall  not  be  accompanied  by  an 
Immediate  delivery,  and  followed  by  an  actu- 
al and  continued  change  of  possession,  shall 
be  absolutely  void,  as  against  creditors  of  the 
mortgagor,  unless  the  mortgage  or  a  copy  be 
filed,  etc.  As  to  Instruments  falling  within  Its 
terms,  this  latter  section  has  superseded  sec- 
tion 6190.  Cooper  v.  Brock,  41  Mich.  491, 
2  N.  W.  660.  We  are  all  agreed  that  this  in- 
stnunent  was  one  which,  as  to  the  property 
subsequently  acquired  by  Webb,  was  intended 
to  operate  as  a  moi-tgage.  There  Is  no  pre- 
tense that  Hudson  was  to  acquii-e  any  title, 
except  as  security  for  a  debt.  How  can  it  he 
contended  that  this  title  would  continue  after 
the  debt  was  paid?  It  is  true,  this  court  has 
gone  far  in  sustaining  conditional  sales  re- 
serving title  to  the  original  owner,  but  to  sus- 
tain plaintiff's  contention  here  would  open  the 
door  to  great  injustice,  and  would  be  going 
a  step  beyond  any  ruling  which  this  court  has 
ever  made.  If  this  contention  should  prevail, 
one  might  make  a  sale  of  a  single  bale  of 
cotton  cloth  to  a  merchant,  and  by  contract 
acquire  a  secret  title  to  all  goods  thereafter 
placed  In  stock,  while,  as  to  the  general  pub- 
lic, the  stock  might  appear  to  be  free  from 
all  Incumbrances.  The  case  of  Blanchard  v. 
Cooke  (Mass.)  U  N.  E.  83,  cited  by  plaintiff's 
counsel,  does  not  support  his  contention.  In 
that  case  the  plaintiff  had  taken  possession  of 
the  goods  before  any  Uen  attached  In  tevor  ot 
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creditors.  The  conrt  btold  It  to  be  sufficient  to 
maJce  the  mortgagee's  Ilea  effectual  "if  the 
property  1b  delivered  to  him  before,  and  Is  re- 
tained by  blm  mitll,  the  rights  of  the  third 
person  hare  attached."  But  It  was  said  In 
the  case,  dlstbictiy:  "Am  the  effect  of  the 
contract  Is  that  Oooke  covenants  that  the 
legal  title  to  a  fractional  part  of  the  afta> 
acqalred  goods  shall  vest  In  Blanchard  as 
secnrltr  for  the  paymoit  at  the  debt  due  to 
him,  Blanchard's  position,  even  In  eqnl^, 
ought  not  to  be  better  thui  If  he  held  an  un* 
recorded  mortgage  of  these  after^cquired 
goods  OS  security  for  the  debt;  and  a  mort- 
gage of  afteracqnlred  goods  cannot,  In  any 
meat,  give  a  better  tltla  than  a  mortgage  <tf 
goods  bdonghig  to  the  mortgagor  -when  the 
mortgage  Is  executed."  This  latter  reas(»big 
we  deem  sound,  but,  while  It  Is  not  neces- 
sary to  a  decision  of  this  case,  It  Is  proper  to 
say  that  the  ruling  upon  which  Blanchard 
V.  Oooke  would  appear  to  have  turned  Is  net 
in  harmony  with  the  holding  of  this  court  In 
Fearey  t.  Gumndngs,  41  If  ich.  376,  1  N.  W. 
946;  Walte  v.  Mathews,  90  Mich.  392.  U  N. 
W.  524.  The  Judgment  will  be  reversed,  and 
a  new  trial  (Wdered.  The  other  justices  con- 
curred. 


POPB!  V.  OHAPIN,  Judge  of  Recorder's 
Court, 

(Supreme  Court  of  Michigan.    Oct.  23,  1895.) 

Application  by  Nellie  W.  Pope  for  an  order 
reQulring  William  W.  Ohapln,  judge  of  the  re- 
corder's court  of  Detroit  to  sign  a  bill  of  ex- 
centions.  Denied. 

Henrr  M.  Cbeever,  for  relator.    Henry  A. 

Mandeil,  for  respondent. 

PER  CURIAM.  In  this  matter  relator  asks 
for  an  order  requiring:  the  reepundent  to  sign 
the  bill  of  exceptions  whii^  has  been  presented. 
We  do  not  think  that  the  relator  is  entitled  to 
the  order  prayed,  ^e  recorder  should,  how- 
ever, fix  a  day  for  the  settlement  of  a  bill  of 
exceptions,  and  at  such  time  he  should  proceed, 
upon  the  bill  presented  and  sucti  amendments  as 
may  be  offered  by  the  prosecuting  attorney,  to 
consider  the  matter,  and  to  settle  such  bill  as 
in  hiB  judgment  Is  proper.  We  do  not  thinit  that 
the  relator  can  be  compelled  to  furnish  a  copy 
of  the  testimony  In  the  catue. 


SHACKELTON  T.  MANISTEB  &  N.'b.  R. 
CO. 

(Supreme  Court  of  Michigan.    Oct  22,  18^.) 

IsroRT  TO  Emplotb— ABsnMPTioit  or  Risk. 

Plalntlfrs  intestate,  who  was  a  freight 
conductor,  told  a  workman  in  defendant's  re* 
pair  shop  to  replace  a  hand  railing,  which  had 
oeen  removed  from  a  way  car,  bat  continued  to 
nee  the  car,  though  cautioned  by  the  assistant 
Buperintendent  to  have  it  fixed.  The  deceased 
again  directed  the  workman  to  repair  it,  who 
promised,  hnt  neglected  to  do  bo.  Deceased 
continued  to  use  the  car  without  protest  and 
was  thrown  off  by  reason  of  the  absence  of  said 
railing,  and  killed.  Bdd,  that  deceased  as- 
sumed the  risk. 


Error  to  drcntt  court,  Manistee  eoimty; 
James  B.  McMabcm,  Judge. 

Action  by  Carrie  Y.  Sfaackdton,  aa  adminis- 
tratrix, against  the  Manistee  &  North  East- 
em  Railroad  Company,  to  recover  for  the  al- 
leged negligent  killing  of  her  intestate^  A 
judgment  was  directed  tot  deftodaiit,  and 
plaintiff  appeals.  Affirmed. 

Charles  A.  Wlthey  and  Frank  E.  Withey 
(Smurthwalte  &  Fowler,  of  counsel),  for  ap- 
pellant T.  J.  Ramsdell  and  M.  J.  Smiler. 
for  appdlee. 

MONTGOMERY,  J.  Plaintiff,  as  adminis- 
tratrix, aies  to  recover  damages  for  the 
death  of  her  husband,  alleged  to  hare  been 
caused  by  the  defendant's  n^ltgence.  The 
deceased  waa  a  conductor  on  a  freight  train 
of  the  defendant  company,  and  the  injuries 
resulting  in  his  death  were  caused  by  his  be- 
ing thrown  off  the  rear  end  of  the  way  car 
to  the  track,  and  the  train  passing  ovtf  him. 
The  car  from  which  he  was  thrown  liad 
hand  rails  provided  on  either  side  of  the  steps, 
the  rear  hand  rail  extending  to  the  brake. 
80  that  a  sudden  lurch  of  the  car  would  not 
result  in  throwing  one  attempting  to  alight 
from  the  car.  On  the  occasion  in  question, 
however,  this  rear  hand  rail  had  been  re- 
moved, and  the  testimony  offered  by  the 
plahitlff  tends  to  show  that  while  deceased 
was  stepping  down  from  the  car  be  was 
thrown  off  because  of  this  defect  There  U= 
no  room  for  attributing  any  negligence  to  the 
defendant,  unless  it  be  for  the  absence  of  this 
hand  rail  at  this  time.  A  few  days  before 
the  accident,  deceased  and  his  trainmen, 
when  using  the  way  car  In  question,  allowed 
It  to  run  against  a  car  loaded  with  login, 
which  extended  over  the  ends  of  the  car  on 
which  they  were  loaded,  so  that,  coming  In 
contact  with  the  hxmd  rail,  th^  bent  it  near- 
ly against  the  side  of  the  car.  Deceased 
thereupon  called  the  attention  of  a  workman 
In  the  defendant's  repair  shops  to  the  band 
rail,  and  asked  him  to  take  it  off  and  repair 
It.  The  workman  rolled,  "All  right,"  and 
took  it  off.  Deceased  then  started  off  with 
the  car,  without  reporting  the  defect  to  the 
superintendent,  as  required  by  the  rules  of 
the  company,  and  without  making  aby  objec- 
tion to  using  the  defective  car  to  those  in 
authority,  or  to  any  one  connected  with  the 
defendant  In  any  way.  White  on  bis  trtp 
that  day  the  assistant  superintendent  law 
the  car,  and  said  to  deceased:  "You  want  to 
see  that  that  Is  fixed.  Get  it  fixed."  De- 
ceased again  called  the  attention  of  the  work- 
man In  the  repair  shop  to  it  and  he  again 
promised  to  fix  It,  but  neglected  to  do  so. 
Deceased,  however,  continued  In  the  use  of 
the  car  without  protest  until  he  was  killed 
in  the  manner  above  described. 

The  plaintiff's  couiiBel  recognize  the  general 
rule  that  the  servant  who  engages  in  the  use 
of,  or  continues  In  the  use  of,  defective  ma- 
cblneiy  or  appliances,  assumes  the  risks  ind- 
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d«Qt  to  the  employment,  but  seeks  to  bring 
tills  case  witUiu  the  exceiitiuu  to  the  rule 
which  obtains  in  case  the  ser\'ant  has  been 
Induced  to  continue  the  use  of  the  defective 
appliances  by  reason  of  the  master's  promise 
to  repair.  The  present  case  Is  not  within 
any  such  exception  to  the  rule.  No  one  repre- 
senting the  master  had  Induced  deceased  to 
continue  in  the  use  of  the  ear  In  its  then  con- 
ditlan.  The  employg  In  the  car  repair  shop 
certainly  gave  deceased  no  such  directions. 
On  the  contrary,  he  was  acting  under  instruc- 
tions received  from  the  deceased.  The  state- 
ment of  the  assistant  superintendent,  so  far 
from  being  authority  to  continue  the  use  of 
the  car.  was  more  In  the  nature  of  a  rebuke 
for  using  it  in  its  then  condition.  The  most 
that  can  be  said  Is  that  the  company  might 
have  been  negligent  in  not  repairing  the  car 
sooner,  but  such  negligence  was  open  to  the 
observation  of  the  deceased,  and  he  saw  fit 
to  continue  In  the  use  of  the  car.  He  made 
no  objection  to  using  it  In  its  crippled  condi- 
tion; gave  no  notice  to  any  one  in  authority 
which  would  indicate  to  defendant  that  he 
refused  to  take  the  risk,  which  was  as  ap- 
parent to  him  as  to  any  one  connected  with 
the  road.  The  circuit  Judge  was  right  in  di- 
recting a  verdict  for  the  defendanL  The 
Judgment  will  be  affirmed. 


LONG,  J.,  did  not  sit. 
concurred. 


The  other  Jostlcee 


JOHN  HUTCHINSON  MANUPG  00.  v. 
PINCH. 

(Supreme  Court  of  Michigan.    Oct.  22,  1895.) 
Paroi*  Evidksce— admibsibilitt. 

1.  Where  thp  written  order  for  the  purchase 
of  mill  machinery  Is  silent  as  to  an  agreement 
that  the  seller  shall  fnrnisb  mill  rifitits  and  put 
UD  the  machinery  within  a  specified  time,  parol 
evidence  is  admissible  to  show  such  agreement. 

2.  Where  the  written  order  for  the  purchase 
«f  mill  machinery  recites  that  the  buyer  will 
nettle  for  the  machinery  ''when  the  mill  is  fixed 
and  elves  good  results,"  parol  evidence  is  inad- 
missible to  show  a  prior  parol  agreement  that 
no  more  power  would  be  required  to  ran  the  new 
machinery  than  was  required  for  tiie  old. 

Error  to  circuit  court,  Eaton  county;  Clem- 
ent Smith,  Judge. 

Action  by  the  John  Hutchinson  Manufac- 
turing Company  against  Benjamin  W.  Pinch. 
There  was  a  Judgment  for  defendant,  and 
plalntltr  brings  ^ror.  Reversed. 

John  M.  Corbln.  for  appellant  Garry  c. 
Fox,  for  appellee. 

MONTGOMERY,  J.  This  case  comes  be- 
fore the  court  for  review  a  second  time. 
The  main  facts  of  the  case  are  reported  In 
the  opinion  found  In  91  Mich.  156,  51  N.  W. 
030.  Before  the  last  trial  defendant  amend- 
ed his  notice  attached  to  the  plea,  setting  up 
as  a  defense  that  at  the  time  of  the  contract 
the  plaintiff  agreed  that  the  machines  which 
were  to  be  used  would  not  require  any  more 
power  than  it  required  to  run  the  mucliinery 


then  in  the  mill.  Plaintiff's  testimony  upon 
this  subject  was  that,  upon  January  11,  IS'M, 
Mr.  Hutchinson  and  Mr.  Craudall,  a  mill- 
wright employed  by  plaintiff,  were.  In  com- 
pany with  Mr.  Horn,  defendant's  miller,  ex- 
amining the  mill  for  the  purpose  of  seeing 
what  machinery  was  required.  During  the 
examination,  Mr.  Horn  said  to  Mr.  Hutchin- 
son and  Mr.  Crandall:  "It  seems  to  me  you 
are  going  to  put  a  great  deal  of  machlnei->' 
here.  We  have  got  all  the  machinery  our 
power  win  carry,  aud  If  you  are  going  to 
buy  any  machinery  that  will  take  more  pow- 
er, we  have  got  to  make  some  other  arrange- 
ment." Mr.  Hutchinson  then  said  that  the 
machinery  they  were  going  to  put  in  would 
run  a  great  deal  lighter  than  the  old  ma- 
chinery, and  that  it  would  run  with  less 
power  than  was  then  required.  After  this 
conversation,  the  defendant  subscribed  the 
following  order:  "Olivet,  Mich.,  January  11, 
1890.  John  Hutchinson,  Jackson,  Mlch.~ 
Dear  Sir;  Please  ship  me  one  No.  2  round 
flour-dressing  reel;  two  No.  2  round  flour- 
dressing  reels  tor  a  Smith  centrifugal  reel; 
one  No.  2  round  grading  reel;  twelve  silk, 
chest,  over  all,  13,  shaft  to  be  14i23/j8;  two 
Iraxes  for  same,  2s/is;  No.  2  aspirator;  one 
No.  1  round  rt^llng  screen  with  fan;  one  3 
dustless.  separator,~f.  a  b.  cars,  Jackson, 
$575.  I  agree  to  settle  for  the  above  when 
the  mill  is  flxed  and  gives  good  results.  « 
Part  cash  and  part  time.    B.  W.  Pinch." 

Plaintiff  contended  that  the  testimony 
above  given  was  Inadmissible,  as  It  tended 
to  va<'y  the  terms  of  the  written  ffl-dcr;  but 
the  court  overruled  the  objection  to  the  tes- 
timony, and  permitted  defendant  to  recover 
damages  for  a  breach  of  the  alleged  agree- 
ment. It  Is  contended  by  defendant's  coun- 
sel that  the  case  falls  withlu  the  line  of 
decisions  holding  that  parol  testimony  may 
be  admitted  when  there  is  writing  between 
the  parties  which  does  not  embody  all  the 
terms  of  the  contract.  It  is  the  accepted 
rule  that.  In  such  case,  an  additional  agree- 
ment may  be  shown,,  and  the  rule  was 
property  applied  In  the  present  case  in  ad- 
mitting testimony  to  the  effect  that  plaintiff 
agreed  to  furnish  millwrights  to  put  the 
mill  in  order  within  10  days  from  the  time 
the  repairs  were  commenced;  but  this  rule 
does  not  admit  of  c(mtradlctlng  the  terms  of 
so  much  of  the  agreement  as  is  reduced  to 
writing.  In  the  present  case,  the  order  Is 
not  silent  as  to  the  requirement  of  this  ma- 
chinery. The  machinery  is  to  be  paid  for 
"when  the  mill  is  fixed  and  gives  good  re- 
sults." This  much  the  parties  reduced  to 
writing,  and  parol  testimony  of  any  agree- 
ment adding  to  this  requirement,  which  is 
flxed  in  the  agreement,  is  necessarily  con- 
tradictory of  the  written  instrument  Stor- 
age  Co.  V.  Woods,  99  Mich.  263,  58  N.  W. 
320;  Nichols  v.  Crandall,  77  Mich.  401,  43 
N.  W.  875;  Bumely  v.  Emmons,  85  Mich. 
511,  48  N.  W.  036;  Seltz  v.  Machine  Co..  141 
U.  S.  510,  12  Sup.  Ct  46;  Cohen  t.  Jacka- 
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-bolce,  101  meh.  400.  69  N.  W.  OBS.  While 
the  waiTanty  Is  somewliat  vague,  we  think 
it  l8  equally  an  Inraalon  of  the  rule  to  per- 
mit parol  testimony  to  show  that  It  was  In 
fact  more  definite.  Stange  v.  Wilson,  17 
Mich.  342;  Barrow  Spring  Go.  r.  Whipple 
Harrow  Co..  90  Mich.  160.  51  N.  W.  107. 
The  judfiment  will  be  reversed,  and  a  new 
trial  ordered. 

LOXa  and  HOOKER,  JJ.  did  not  stt 
The  other  Justices  concurred. 


Mcdonald  et  ai.  t.  alanson  manuf'Q 

CO.  etal. 

(Supreme  Court  of  Uichlgan.    Oct  22,  1805.) 

Oarnishm EXT— When-  Writ  hat  Issub. 
a  suit  is  commenced,  within  the  meaning 
•f  How.  Ann.  St,  §  8058,  so  as  to  authorize  the 
iflBUance  ot  a.  writ  of  garnishment,  when  the  dec- 
laration is  Sled,  though  defoidant  has  not  been 
served  with  procees. 

Krror  to  circuit  court,  Emmet  county;  Os- 
car Adams,  Judge. 

Action  by  Patrick  McDonald  against 
George  Sinclair,  in  which  the  Alanscm  Manu- 
facturing Company  was  summoned  as  gar^ 
ulshee.  There  was  a  judgment  f<H>  plaintiff, 
and  the  garnishee  brings  error.  Affirmed. 

A.  Plummer  and  George  S.  Clapp,  for  ap- 
pellant. Wade  B.  Smith  (T.  J.  O'Brien  and 
James  H.  Campbell,  of  counsel),  for  appellee. 

aicGltATH,  C.  J.  The  declaration  herein 
was  filed  April  13, A  writ  of  garnish- 
ment was  Issued  on  the  same  day,  and  served 
April  14,  18&A.  PlalntUtB  afterwards  filed  an 
aflldavlt  of  service  of  the  declatatlcm  upon 
the  principal  defiMidant,  In  Ohio,  under  How. 
Ann.  St  S  8087.  Defaults  were  subsequently 
entered,  and  judgments  taken.  On  Septem- 
ber 12,  1804,  the  principal  defendant  appear^ 
ed  specially,  and  moved  to  s^  aside  the  judg- 
ment against  bim.  and  at  the  same  time  vai- 
ties  claiming  under  an  alleged  asBignmmt 
from  Sinclair  moved  to  set  aside  the  judg- 
ment against  the  garnishee  defendant,  and 
that  the  assignees  be  allowed  to  Intervene. 
Itoth  motions  were  on  October  16,  1894, 
frranted.  Pending  these  motions,  and  on  Sep- 
temlier  S8,  1804,  peraonal  service  upon  Sin* 
<-lalr  was  obtained,  bis  default  for  want  of 
appearance  was  taken,  made  absolnte,  and 
Judgmmt  bad.  Suliwequently,  judgment  was 
liad  against  the  garnishee,  who  appeals.  It 
Is  contended  that  no  suit  had  been  com- 
menced, under  How.  Ann.  St  }  8058,  when 
the  writ  of  garnishment  Issued.  The  lan- 
guage, "at  the  time  of,  or  after  the  com- 
mencement  of  suit,"  was  clearly  Intended  to 
refer  to  the  filing  of  the  declaration,  or  other 
act  entitling  plaintiff  to  process.  Th6  recita- 
tion In  the  garnishee  summons  of  the  c<nn- 
mencement  of  suit  is  predicated  qpon  what 
appears,  and  not  upon  the  delivery  of  the 
writ  In  the  principal  suit  to  the  sheriff,  or  Its 


service.  Snch  Is  the  practical  conatmcUoD 
which  has  been  glvea  to  this  act  ever  dure 
Its  adoptlcm.  The  other  questions  In  tbe  case 
are  ruled  by  Axtell  v.  Olbbs,  52  Mich.  63». 
18  N.  W.  395,  300.  The  judgment  Is  af- 
firmed.  The  other  justices  concurred. 


CHASE  V.  WARNER. 

(Supreme  Court  of  Michigan.    Oct  22,  189S.) 

Wills— CSoNSTHUOTioX'—SuuKCTixG  Rialtt  to 
Payment  or  Leoact— Parties. 

1.  A  will  devised  all  testatrix's  "real  estate, 
personal  proiwrty,  and  housrfiold  effects"  to  her 
nephew,  subject  to  a  provision  that  be  pny  cer 
tain  legacies.  Stid.  that  such  legacies  wwe  a 
charge  ui>on  testatrix's  entire  estate. 

2.  A  bill  to  sabject  land  to  the  parment  of 
a  legate,  averring  that  defendant  liad  aasunied 
the  payment  of  certain  other  legacies,  is  not 
subject  to  demurrer  for  failure  to  make  tbe 
other  legatees  parties. 

Appeal  from  oircuit  court  Barry  county.  In 
chauceiy;  Philip  Padgham,  Judge. 

Bill  by  Hiram  M.  Chase  against  Albert 
Warner.  From  a  decree  dismissing  the  bill, 
plaintiff  api)eals.  Revei-scd. 

The  bill  of  complaint  in  this  cause  contains 
the  following  statements:  One  Sarah  J.  War- 
ner died  testate  May  23, 1888;  leaving  a  fanu 
of  tbe  value  of  $5,000,  and  personal  propeitj- 
of  the  value  of  $2,000.  She  executed  her  wll! 
April  7, 1888,  the  material  parts  of  which  read 
as  follows:  "I  hereby  devise  and  bequeath 
all  my  real  estate,  personal  property,  ami 
household  effects  (with  tbe  provision  below 
stated)  to  Seth  H.  Chapman,  my  nephew. 
Provisions  made  that  Seth  H.  Chapman  is  to 
pay  all  indebtedness  that  may  be  outstanding 
against  tlie  said  Susan  J.  Warner,  or  ber  es- 
tate, at  the  time  of  her  demise  or  death. 
Also,  he  is  to  pay  all  funeral  expenses,  due- 
tor's  bills,  and  so  forth,  that  may  be  made. 
Also,  be  is  to  pay  to  Ezra  Barker  |200:  $10it 
to  be  paid  within  one  year  of  my  death;  fion 
more  of  said  $300  at  end  of  second  year,  or 
sooner  If  said  Seth  H.  Cliapman  wishes  to 
pay  It.  Also,  I  further  devise  and  bequeath 
$:>uo  to  be  paid  the  M.  E.  Church  Society.  S. 
P.  Lake,  at  Seth  Chapman's  death;  said 
Chapman  paying  each  year,  at  1st  January, 
Interest  on  said  $200  at  rate  of  7  per  cent  per 
annum,  due  and  payable  each  year  as  above 
stated.  And  at  death  of  said  Seth  H.  Chap- 
man said  $200  shall  be  paid  by  the  testators 
of  said  estate  to  the  trustees  of  said  churt<-h. 
to  be  used  for  benefit  of  mluIstetB  of  said 
church  as  long  as  said  church  Is  organized. 
Should  church  disband,  then  money  to  go  to 
widows*  and  orphans*  fnnd— to  support  thea 
—of  the  M.  E.  Church.  Also,  I  devise  and  be- 
queath to  Bertha  Louisa  Gibson  $50,  to  be 
paid  by  tbe  estate  when  she  Is  20  years  »f 
age.  At  Seth  H.  Chapman's  death,  I  further 
devise  and  bequeath  my  real  estate  to  be 
divided  Into  5  equal  shares,  giving  to  Hugh 
McMonegal,  or  his  heirs,  one-fifth;  to  Wil- 
liam McMonegal,  ac  his  heirs,  one-fiftli;  to 
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James  McMaue^l,  or  tola  heii-s,  one-fifth;  to 
Martha  A.  Chnpman,  or  lier  heirs,  one-flftb; 
to  Louis  J.  Chapman,  or  his  heirs,  ime-flfth." 
The  wlU  wtta  admitted  to  probftte  September 
20i  188S;  Seth  H.  Chapman,  devisee  named 
therein,  being  appointed  executor.  Only  one 
•claim  was  allowed  against  tlie  estate;  b^g 
for  ¥20o.OO,  in  fbror  of  one  Bngene  Hathom. 
Chapman  qualified  as  executor,  and  entered 
into  possession  of  the  property;  sold  the 
c*rop8  and  perscmal  property;  paid  the  ex- 
penses of  running  the  farm,  and  many  claims 
and  debts  owed  by  said  deceased,  and  the 
funeral  expenses,  which  were  not  proven  or 
allowed  against  the  estate.  Chapman  pur- 
chased the  Interests  of  the  five  devisees  nam- 
ed in  the  last  clause  of  the  will.  April  4, 
1800,  Chapman  sold  and  conveyed  to  defend- 
ant, by  quitclaim  deed,  the  real  eatate,  for 
930i,  subject  to  all  liens  and  incumbrances  by 
way  of  mortgage  and  legacies.  Defendant 
agreed  with  Chapman  to  pay  all  incumbran- 
ces and  the  legacies  named  In  said  will,  and 
all  claims  allowed  against  said  estate,  and 
they  were  a  part  of  the  coiwlderatlon  for  said 
-conveyance.  Complaiuant  purchased  from 
Kzra  Ij.  Barker  the  legacy  to  him,  and  took  a 
written  assignment  thereof,  of  which  pur- 
chase defendant  had  full  knowledge  at  the 
time  he  purchased  the  land.  August  5.  1891, 
<3hapii)an,  as  executor,  filed  his'sccouut  as 
rsuch  in  the  probate  court.  A  hearing  was 
had  thereon,  in  whicu  defendant  appeared, 
and  opt>oged  its  allowance.  Said  account 
showed  on  it«  face  that  the  personal  property 
tind  bceu  consumed  In  the  payment  of  debts, 
claims,  and  expenses,  leaving  no  pei-sonal 
property  with  which  to  pay  the  legacies  and 
the  claim  of  said  Hathorn.  Said  claim  was 
allowed  by  the  probate  court,  leaving  notiiing 
due  to  the  estate.  Defendant  has  paid  the 
<-laim  of  Hathom,  and  has  assumed  and 
agreed  to  pay  all  legacies  named  in  the  will, 
except  the  Barker  legacy,  now  owned  by  com- 
plainant. The  prayer  of  the  bill  Is  that  the 
Barker  legacy  may  be  decreed  to  be  a  charge 
tipon  the  real  estate;  that  the  defendant  pay 
the  amount  thereof,  with  interest  from  the 
date  it  became  due;  and  that  In  default  of 
such  payment  the  land  be  sold  to  pay  said 
legacy.  To  this  bill  the  defendant  interposed 
a  demurrer  for  three  specific  reasons,  aa  fol- 
lows: "(1)  That  defendant  is  not  liable  to 
personal  decree,  by  reason  of  the  lack  of 
privity  between  complainant  and  defendant 
with  respect  to  the  alleged  promise  by  defend- 
ant to  Chapman;  (2)  that  the  fee  of  the  real 
estate  Is  not  charged  with  the  payment  of  the 
legacy  In  question;  (3)  that  the  other  lega- 
tees, viz.  the  M.  E.  Church  Society  and  Ber- 
tha Gibson,  are  necessary  parties:"  The  c<  urt 
below  sustained  the  demurrer,  and  dismissed 
tbe  bill. 

Smith  &  Oolgrove,  for  appellant.  Taggart, 
Knappen  &  Dentson,  for  appellee. 

ORAlTr,  3.  (after  stating  the  facts).  1. 
We  need  not  determine  tlie  question  of  tlie 


personal  liability  of  the  defendant.  The  bill 
does  not  pray  that  be  be  held  personally  liable 
for  a  deficiency,  nor  for  the  entire  amount  of 
the  legacy,  even  if  it  be  not  a  charge  upon 
the  land.  It  only  prays  that  upon  default  of 
payment  by  defendant  the  land  be  sold.  Pos- 
sibly, the  general  prayer  for  relief  might  be 
sufilcient  to  include  such  relief.  It  is  true 
that  then  is  no  prlvl^  between  complainant 
and  defendant  growing  out  of  the  alleged  con- 
tract between  him  and  Chapman,  and  com- 
plainant would  have  no  remedy  at  law. 
Whether  a  court  of  equity  would  interfere 
under  such  drcumstaiicea,  we  need  not  de- 
termine. 

2.  The  principal  question  is  whether  the 
legacies  are  by  the  will  made  a  charge  upon 
the  real  as  well  as  the  pci'sonai  property. 
The  rule  governing  the  construction  of  wills, 
upon  this  point,  is  stated  In  Hibler  v.  Hlbler 
(Mich.)  62  N.  W.  3(i2,  and  several  authorities 
cited.  It  Is  significant  that  the  devisor  in- 
cluded both  her  real  and  personal  property 
in  one  clause,  and  made  both  subject  to 
"the  provisions  below  stated."  This  differs 
fi-om  the  fact  in  Hibler  v.  Hibler,  where  the 
devise  was  to  be  first  paid  out  of  the  personal 
property.  The  language  of  this  will  seems 
to  us  free  from  doubt.  She  Intended  that 
these  bequests  should  first  be  paid  out  of  her 
entire  estate,  and  she  mentioned  the  fiuid  out 
of  which  they  were  to  be  paid  by  her  execu- 
tor as  consisting  of  both  her  real  estate  and 
personal  property,  mentioning  her  real  estate 
first.  We  think  the  allegations  of  the  will 
make  a  case  for  an  answer,  the  Joining  of  Is- 
sue, and  proofs. 

3.  We  do  not  think  that  the  third  point  In 
the  demurrer  should  be  sustained.  If  defend- 
ant has  made  no  arrangement  with  the  other 
devisees  named,  by  which  he  has  assumed 
and  agreed  to  pay  them,  or  has  not  paid  them, 
they  would  be  necessary  parties,  because, 
should  the  land  prove  insufficient,  the  lega- 
cies should  be  paid  pro  rata  out  of  the  amount 
realized.  While  the  allegation  is  not  as  spe- 
cific as  it  might  be,  yet  the  statement  that  he 
has  assumed  and  agreed  to  pay  them  lenreti 
the  case  open  to  proof  of  a  novation,  which 
might  relieve  the  land  from  any  lien  on  ac- 
count of  such  legacies.  The  decree  Is  re- 
versed, with  costs  of  both  courts,  and  the  case 
remanded,  with  permission  to  answer  In  ac- 
cordance with  the  rules  and  practice  of  the 
court    The  other  justices  concurred. 


PLAINFIELD  TP.  v.  8AGB  et  al. 

(Supreme  Court  of  Michigan.    Oct  22,  1S03.) 

Taxation— AssEBRXBMT  axd  hsri — LoooiKO 
Phopchtt. 

T.og8  piled  daring  the  winter  on  thp  lee 
of  ft  lake,  axound  which  a  boom  is  couslructed 
for  the  purpose  of  oreventing  their  floating 
away  when  the  ice  Bhall  have  broken  up,  and 
which  it  is  intended  shall  be  moved  to  a  point 
on  the  shore  of  the  lake  where  a  hoiat  and  spur 
track  have  heen  constructed,  for  the  purpose  of 
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couTeyinjT  them  out  of  the  ton-nship  at  soon  as 
the  weaker  permits,  bat  which  are  not  bo  con- 
veyed before  the  second  Monday  in  April, 
thoDS'h  they  are  then  being  crowaed  towards 
the  hoist  with  boom  sticks,  are  nevertheless 
assessable  under  '6  How.  Ann.  St.  §  1170b,  subd. 
4,  which  provides  that  logs  "piled  and  left  in 
*ny  yard  *  •  •  shall  not  be  deemed  in  transit 
bat  shall  be  assessed  to  the  owner  thereof  in 
the  township  or  ward  where  th^  may  be  situate 
at  the  time  provided  for  by  law  for  taking  any 
usessment." 

Error  to  circuit  court.  Bay  county;  An- 
drew Ou  Maxwell,  Judge. 

Action  by  the  township  of  Plainfidd 
against  Henry  W.  Sage,  Dean  Sage,  and 
William  Sage,  to  recoTer  a  tax  aaBeased  by 
plaintiff  against  certain  logs  bel(mging  to  de- 
fendants. There  was  Judgment  for  defmd- 
ants,  from  which  plaintiff  brings  etror.  Re- 
versed. 

Defendapiits  are  residents  of  the  state  at 
New  York.  Th^  own  a  sawmill  plant  at 
West  Bay  City,  Ulch.,  where  they  manu- 
factui'e  their  logs  Into  lumber.  In  the  win- 
ter of  1890-01,  in  the  township  of  Flalnfleld 
and  an  adjoining  township,  they  cut  and 
hauled  6,600,000  feet  of  logs,  and  put  them 
into  lioon  Lahe,  which  was  about  two  miles 
long  and  three-fourths  of  a  mile  wide.  They 
placed  a  boom  around  them,  upon  the  Ice,  to 
prevent  their  fioating  over  the  lake  when  the 
ice  sbould  break  up.  Their  ultimate  desti- 
nation was  the  defendants'  mill  at  West  Bay 
Gl^.  On  one  side  of  the  lake  there  had  for- 
merly been  a  hoist  for  the  purpose  of  taking 
the  logs  from  the  lake,  and  loading  them  on 
the  cars  for  transportatltm.  A  spur  track 
had  also  formerly  been  built  from  the  main 
line  of  the  raihmd  to  this  hoist,  but  had 
been  discontinued^  This  spur  'track  and 
hoist  were  to  be  rebuilt  for  the  use  of  the 
defendants.  The  logs  were  hauled  upon  the 
hike,  about  half  a  mile  from  the  hoist,  and, 
as  they  were  left  upon  the  ice,  extended  to 
the  hoist.  The  hoist  was  between  the  two 
points  where  the  boom  was  attached  to  the 
shore,  and  the  point  where  the  logs  were 
brought  upon  the  lake  was  between  the  two 
«ids  of  the  boom.  The  boom,  therefore,  in- 
cluded both  the  banking  gi'ound  and  the 
hoist  As  soon  as  the  ice  broke  up,  early  in 
April,  they  commenced  to  crowd  the  logs 
towards  the  hoist  with  the  boom  sticks. 
The  hoist  and  spur  track  were  completed 
about  June  5th,  when  defendants  commenced 
the  transportation  by  rail.  A  tax  was  as- 
sessed against  these  logs  by  the  plaintiff,  for 
the  recovery  of  which  this  suit  Is  brought. 

M.  J.  Connlne  (McDonell  &  Hall,  of  coun- 
sel), for  appellant  T,  F.  Sh^rd,  for  ap- 
pellees. 

OBANT,  J.  (after  stating  the  facts).  The 
sole  question  presented  Is:  Were  these  logs 
in  transit  on  the  second  M(mday  In  April,— 
the  time  fixed  by  the  statute  for  the  assess- 
ment of  all  property?  3  How.  Ann.  St  { 
1170b,  subd.  4.  The  statute  proriding  fw 
the  asswmoit  of  forest  jffoducts  is  as  fol- 


lows: "Personal  property  of  non-realdentB 
<tf  the  stats  and  all  forest  products  owned  by 
residents  w  nou-resideata,  or  estates  of  de- 
ceased persons,  shall  be  assessed  to  the  o<n  n- 
er  or  to  the  person  having  control  tberetif 
in  the  township  or  ward  where  the  same 
may  be,  except  timt  where  such  property  Ik 
in  transit  to  some  place  within  the  state,  it 
shall  be  assessed  in  such  place:  provided, 
all  finest  i^nducts  In  traztsit  «i  the  second 
Monday  In  April  and  thereafter  found  in  the 
waters  w  streams  of  this  state,  or  <m  the 
banks  or  shores  of  any  lake,  pond  or  stream 
of  tbis  state,  when  the  same  is  not  at  tfao 
place  where  it  is  to  be  manufactured,  aliall 
be  held  to  have  a  place  of  destination  at  the 
sorting  grounds  of  the  rafting  and  drivini; 
agents  or  booming  company  nearest  the 
mouth  of  such  stream,  unless  the  contrary 
BhaD  be  made  to  appear  by  the  owner  or 
party  liaving  the  same  in  charge:  provided 
further,  tiiat  all  lumber,  logs,  timber,  lath, 
pickets,  shingles,  poste,  cordwood,  tan  bark, 
telegraph  <x  telephone  poles,  or  railroad  ties, 
that  may  be  piled  and  left  In  any  yard,  rail- 
road reserve,  or  In  any  shed,  shall  not  l>e 
deemed  In  transit,  but  shall  be  assessed  to 
the  owner  th««of  in  the  townsUp  or  waul 
where  they  may  be  situate  at  the  time  pro- 
vided tor  by  law  for  taking  any  assessm^t." 
Id.   These,  logs  are  not  affected  by  the  first 
proviso,  since  they  were  not  In  transit  orer 
any  of  the  waters  or  streams  of  this  state, 
within  the  meaning  of  that  provisa  The 
last  proviso  la  the  controlling  one.  We  h^d 
in  Alaurer  v.  Cliff,  01  Mich.  194.  C3  N.  W. 
1055,  that  logs  and  lumber  piled  along  a 
railroad  track,  awaiting  the  cmivoiienoe  of 
the  owner  or  the  facilities  for  shipment, 
were  not  in  transit,  and  that  they  were  lia- 
ble to  assessment  in  the  township  where  sit- 
uate.  Obviously,  there  Is  no  dlstlncti<m  be> 
tween  a  storage  on  land  and  In  the  water, 
awaiting   facilities  for  shipment  by  ralL 
These  logs  w^  no  more  in  transit  than 
they  would  have  been  had  they  been  left  up- 
on the  skldways  in  the  woods,  or  piled  aluiirr 
the  railroad,  awaiting  shipment  They  wen- 
stored  la  the  lake,  close  by  the  railroad,  aud 
so  remained  tar  two  months,  for  the  con- 
venience ot  the  defendants.    They  were, 
therefore,  not  in  transit  within  the  meaning 
of  the  statute,  and  were  properly  assessed  In 
the  plaintiff  township.  Judgment  reversed, 
and  new  trial  ordered.  The  otbw  Justices 
concurred. 

PINDIiAT  V.  CHICAGO  &  0.  T.  RT.  CO. 

(Supreme  Court  of  Michigan.    Oct  22,  18^.V 

Estate  or  Dececbxt  —  Kigbt  ov  Actios  roii 
Drath  bt  Wrongful  Act. 

Tte  right  of  action  given  by  How.  Ann. 
St  H  8313,  ^14,  to  an  administrator  for  th{> 
death  by  wrongful  act  of  his  decedent,  consti- 
tutes assets  of  the  estate  of  a  nonresident  kill- 
ed within  the  state,  sufficient  to  grant  adminis' 
tratiou  thereon,  under  section  5S4S.  proTiding 
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that  admlnlstratioD  mar  be  granted  If  a  non- 
resident dect'tlcDt  leaTes'  "estate"  within  the 
state  to  be  adminiBtered. 

Brror  to  circuit  court,  Wayne  county;  Rob- 
ert K.  Frazer,  Judge. 

Action  by  Robert  FlndJay,  administrator  of 
the  estate  of  Myrtle  Flndtay,  deceased,  against 
tbe  Chicago  &  Grand  Tnmk  BaQwoy  Com- 
pauy,  to  recorer  damages  for  the  death  of 
plaintiff's  Intestate,  alleged  to  have  been  caus- 
ed by  defendant's  negligence.  From  a  judg- 
ment for  defendant,  directed  by  the  court, 
plaintiff  brings  error.  Reversed. 

Jolian  G.  Dickinson,  for  appellant  Geer  & 
Wllllami,  tax  appellee. 

MONTGOMERY,  J.  PlalDtiff  sues  as  adr 
mJnlstrator  of  the  estate  of  Myrtle  Findlay  to 
recover  damages  for  the  death  ot  Intestate, 
claimed  to  have  been  caused  by  the  negli- 
gence of  defendant.  Tbe  circuit  Judge  direct- 
ed a  verdict  for  tbe  defendant  on  the  ground 
that  the  probate  court  of  Wayne  county,  in 
which  letters  of  admhilstration  were  Issued, 
had  no  Jurisdiction.  Plaintiff  appeals. 

1.  lie  petition  for  administration  averred: 
"That  Myrtle  Flndlay  departed  this  life  on 
tbe  20th  day  oi  Octoba,  1883,  leaving  no  last 
will  and  testament,  as  your  petitioner  Is  In- 
formed and  verily  believes;  that  die  was  kill- 
ed near  Battle  Creek,  Mich.,  In  an  accident  up- 
on tbe  Chicago  &  Grand  TVunk  Railway;  and 
that  her  whole  estate  consists  of  a  right  of 
action  against  the  Chicago  &  Grand  Trunk 
Railway  Company  toe  negligence  causing  her 
death.  The  said  deceased  was  at  the  time  of 
her  death  an  Inhabitant  of  the  city  of  Ham- 
ilton, in  said  county  of  Wentworth,  Ontario." 
It  Is  conceded  that  if  any  Michigan  probate 
court  had  jurlsdlctlcm  to  grant  letters  of  ad- 
ministration the  probate  court  of  Wayne  coun- 
ty was  a  proper  place  to  apply,  but  defend- 
ant's contention  is  that  there  was  no  estate 
of  decesEed  to  be  administered  within  this 
state.  Sections  8313  and  8314  of  Howeil'a 
Annotated  Statutes  provide:  "Whenever  tbe 
death  of  a  person  shall  be  caused  by  wrongful 
act.  neglect  or  default,  the  person  who  would 
have  been  liable  if  death  had  not  ensued  shall 
be  liable  to  an  action  for  damages.  Every 
such  action  shall  be  brought  by  and  In  the 
name  of  the  personal  reinresentaflves  of  such 
deceased  person,  and  the  amount  recovered  la 
every  such  action  slftll  be  distributed  to  the 
persons  and  In  the  proportion  provided  by 
law  in  relation  to  the  distribution  of  personal 
property  of  perscms  dying  intestate."  Section 
6S48  of  Howell's  Annotated  Statutes,  relative 
to  administration  of  estates  of  deceased  per- 
sons,  provides:  "If  such  deceased  person  at 
the  time  of  his  death  reside  In  another  state 
or  country,  leaving  estate  to  be  administered 
in  this  state,  administration  thereof  shall  be 
granted  by  the  probate  court  of  any  county 
In  which  there  shall  be  estate  to  be  ndmln- 
istered."  It  is  contended  by  defendant  that 
the  right  of  action  for  causing  tbe  death  of 
the  Intestate  does  not  oonatitute  oaseta  of  tbe 


estate.  We  are  of  tbe  opinion  that  the  sec- 
tions of  the  statute  above  quoted  should  be 
construed  together.  Section  8314  clearly  con- 
template that  an  administrator  shall  insti- 
tute action,  and  distribute  the  funds  received, 
if  any.  It  could  not  have  been  contemplated 
by  tbe  legl^ture  that  the  right  to  bring  this 
action  could  be  made  to  depend  upon  the  ques- 
tion of  whether  the  deceased  left  other  prop- 
erty. We  think  It*  was  clearly  the  purpose 
to  treat  this  right  of  action  as  assets  for  dis- 
tribution, and  we  hold.  In  accordance  with  the 
weight  of  the  authority,  that  they  are  such 
assets,  within  tbe  meaning  of  section  5848. 
Hutchhis  v.  Railway  Co.  (Minn.)  46  N.  W.  79; 
Brown's  Adm'r  v.  Railway  Co.  (Ky.)  30  S.  W. 
6S9;  Morris  v.  Railway  Ca,  65  Iowa,  727,  23 
N.  W.  143;  Railroad  Go.  v.  Andrews.  36  Conn. 
214.  See.  also,  Railway  Co.  v.  Marvin,  8  C. 
a  A.  21,  G9  Fed.  06;  Merkle  v.  Benning- 
ton Tp.,  68  Mich.  133,  36  N.  W.  846.  We  are 
cited,  in  support  of  defendant's  contention,  to 
Perry  v.  RaUroad  Co..  29  Kan.  420.  and  to 
Railroad  Co.  v.  Swayne's  Adm'r.  26  Ind.  477. 
The  statutes  of  Kansas  and  Indiana  are  sub- 
stantially the  same.  Eadi  provides  that  the 
damages  must  inure  to  the  exclusive  b^ieflt 
of  the  widow  and  children.  If  any.  or  the  next 
of  kin.  to  be  distributed  In  the  same  manner 
as  personal  property  of  the  deceased. 

2.  Bnt  lt  is  contended  that  the  error'was 
without  prejudice,  for  the  reason  that  the 
record  contains  all  the  testimony,  and  that 
there  Is  no  testimony  whidi  tended  to  show 
that  the  defendant  was  In  any  way  responsi- 
ble for  the  death  of  plaintiffs  Intestate,  and 
that,  therefore,  the  general  Instruction  that 
plaintiff  had  made  no  case  under  tbe  plead- 
ings was  properly  given.  The  record  does 
contain  a  statement  that  substantially  all  tht> 
testimony  introduced  on  the  trial  is  embodied 
in  the  bill  of  excepti(ms,  but  we  think  It  Is 
clear  that  tbe  attention  of  neither  court  nor 
counsel  was  called  to  this  claimed  defect  In 
proof.  If  the  point  had  he&a  speclUcally 
made.  It  would  have  been  the  duty  of  the 
court  to  permit  plaintiff  to  supplement  bit; 
proofs  by  supplying  testimony,  the  omission 
of  which  was  evidently  an  oversight.  See 
Boss  V.  Ionia  Tp.  (Mich.)  62  N.  W.  401;  Hooee 
v.  Insurance  Co.,  84  Midi.  323,  47  N.  W.  687. 
It  Is  evident  to  us  that  the  case  turned  upon 
the  point  first  discussed,  and,  as  there  was 
error  In  tbe  direction,  the  Judgment  wlU  be 
rsTersed,  with  costs,  sod  a  new  trial  ordered. 


GRANT.  J.,  did  not  Bit 
tices  concurred. 


The  other  Jus- 


GILLIES  et  al.  v.  ADSIT,  Circuit  Judge. 
(Supreme  Court  of  Michigan.   Oct  22,  1895.) 

Rbcoud  OS  Appbal— FcBNiaHive  SrsKooKAPBia'a 

Notes. 

Under  S  How.  Ann.  St  |  6634e2,  pro- 
viding for  a  court  stenoRrapher,  and  that,  if  the 
stenoEMpher's  notes  are  certified  by  the  court 
ai  necessary  for  appeal,  the  awdUnt  may  tax 
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aa  costs  »ton<V7a[Aer*s  fees,  and  that  such  notca  i 
lavy  |}c  nned  by  ths  oppcitf  pnrty  in  propoa-  | 
Ing  amendments  to  the  record,  the  roiirt  may  ■ 
require  a])pellnnt  to  ftiruish  the  oppotite  tmrty  ; 
with  a  vopy  of  the  stenoeropher's  imtcB  neees- 
Biiry  to  prapare  amendments  to  a  liiil  of  exoep-  | 

tiODS. 

Application  on  the  relation  of  Edwin  J.  | 
(illlles  and  James  Schmelzed  against  Allen 
C.  Adalt,  circuit  Judge,  (or  writ  of  mandamus 
to  compel  defendant  to  vacate  an  order. 
Writ  denied.  | 

Hatch  &  WUaon,  for  relators.   Wesley  W. 
Hrde,  tar  respoodent. 

LONG,  J.    Relators  were  plalntlffa  In  a 
suit  tried  In  the  Kent  circuit  court,  wherein 
Alexander  D.  Esler  was  defendant  The  ver- 
dict and  judgment  having  passed  aglnst  the 
plaintiffs,  they  prepared  a  bill  of  exceptions 
on  appeal  to  this  court    The  bill  was  no- 
ticed for  settlement  before  the  respondent 
Counsel  for  both  parties  appeared,  and  re- 
flpondent  made  an  order  requiring  the  relat-  ; 
ors,  at  their  own  expense,  to  procure  from  | 
the  stenographer,  and  furnish  counsel  tcr  de-  , 
fendant  In  the  suit,  a  copy  of  a  portion  of 
the  testimony  talcen  on  the  trial,  to  enable 
him  to  prepare  amendments  to  the  bill  of  ex-  ; 
ceptlons.    This  application  is  made  for  a  i 
mandamus  directing  the  respondent  to  set  \ 
aside  such  order.    The  respondent  returns  : 
that  objection  was  made  by  the  defendant  [ 
that  the  bill  of  excepticHis  was  incorreot  ' 
and  a  garbled  statement  of  the  testimony,  i 
and  that  respondent  then  made  a  certificate  ■ 
in  the  cause  as  follows:   "I  hereby  certify  i 
that,  in  order  to  settle  a  bill  of  exceptions  | 
in  ttie  above  caufee,  and  remove  tlie  same  j 
to  the  supreme  court,  a  transcript  of  the  tes-  i 
tlmony  given  on  the  trial  hereof  Is  necessary,  | 
as  follows:  (1)  The  testimony  of  Charles  E.  | 
McCrone  In  relation  to  conversations  with 
defendant  and  in  relation  to  forwarding  re- 
ports.   (2)  The  testimony  of  Joseph  P.  Vis- 
ner  In  relation  to  conversations  with  defend- 
ant, and  in  relation  to  correspondence  with 
plalntiCCs  regarding  defendant"    Further  no- 
tice was  thereafter  given  by  plaintifTs  of  a 
settlement  of  the  bllL  and  the  respondent 
then  refused  to  settle  the  same  until  the 
plaintiffs  had  furnished  defendant  with  the 
testimony  as  ordered.  The  statute  relative  to 
the  appointment  of  a  stenographer  for  Kent 
circuit  provldoa  as  follows:  "It  shall  be  the 
duty  of  the  stenographer  so  appointed  to  at- 
tend upon  the  court  at  each  teim,  undor  the 
direction  of  the  court,  and  to  take  full  sten- 
ographic notes  of  the  testimony  anil  other 
proceedings  in  the  tilal  of  cases,  and  hi  cose 
the  counsel  for  either  party  shall  desire  a 
transcript  of  the  testimony  or  proceedings 
it  shall  be  the  duty  of  the  stenographer  ho 
ai^inted  to  furnish  the  same,  and  he  shall 
be  entitled  to  receive  therefor  from  the  par- 
ty so  rpqulring  It  the  sum  of  eight  cents  per 
folio  for  each  folio  so  transcribetl,  and  such 
record  shall  be  deemed  the  official  record  of 


the  court;  and  in  case  it  shall  be  necessary  to 
pi-ocnre  a  transcript  of  said  stenographer's 
notes  of  the  testimony  and  proceedings  in 
any  case  at  law  or  in  chancery  in  order  n* 
remove  such  case  to  the  supreme  court  and 
the  court  shall  certify  that  the  procurement 
of  such  transcript  is  necessary  in  order  to- 
prepare  the  record  for  hearing  in  the  su- 
preme court,  then  the  amount  of  the  stenog- 
rapher's fees  may  be  taxed,  if  the  appelant 
shall  prevail  in  the  supreme  court  as  a  prop- 
er disbursement;  and  said  transcript  may 
be  used  by  the  oposlte  party  in  proposio;; 
amendments  to  the  record:  Provided,  Th.i? 
if  the  Judge  shall  desire  a  copy  of  the  testi- 
mony and  other  proceedings  upon  any  trial 
the  stenographer  sliall  make  and  file  the 
same."  3  How.  Ann.  St  {  K>34e2.  It  Is 
contended  by  counsel  that  resjrandent  was- 
correct  In  assuming  that  under  the  provi- 
sions of  this  statute  he  had  power  to  com- 
pel the  relators,  who  prepared  and  presrated 
the  bill  of  exceptions,  to  furnish  the  oppo- 
site party  with  a  copy  of  a  part  or  the  whole 
of  the  stenogniher's  minutes,  if  the  same 
was  necessary  to  the  preparation  of  his 
amendments  to  the  bill.  We  think  this  con- 
tention cwrect  The  statute  is  very  differ- 
ent from  that  relating  to  the  duties  of  sten- 
ographer of  the  Fourth  judicial  circuit  re- 
ferred to  in  Cole  V.  Ingham,  77  Mich.  CIS*. 
43  N.  W.  995.  Here  the  party  procuring  the 
testimony,— that  Is,  the  appellant — if  he  pre- 
vail in  this  court,  may  tax  such  outlay  as  n 
Ijart  of  his  costs.  If  the  trial  court  certl- 
ties  that  it  Is  necessary  to  have  a  part  or  tlu* 
whole  of  the  testimony  to  enable  blm  to  prop- 
erly settle  the  bill  of  exceptions,  the  jiarty 
preparing  the  bill  may  be  compelled  to  fur- 
nish such  iMirt  or  the  whole  therof.  The 
statute  provides  that  when  so  famished  the 
appellee  may  use  the  testimony  In  prejvir- 
Ing  his  amendments.  This  seems  to  be  tlii- 
constnictlon  put  upon  the  statute  by  the  trial 
couil,  and  we  think  It  susceptible  to  no  otli- 
er  construction.  The  writ  must  be  deni'?i1. 
but  without  costs.  The  otho-  Justlcea  cou 
curred. 


LEWIS  -r.  BBANDIJ!!. 
(Supreme  Court  of  Midiigan.    Oct  22,  ISOTi.) 

LaSPLORD  ASD  TSKAUT—  KbOEMITT  or  IXVMTI- 

TOKB— Subletting— Recovekt  op  Pos6E6SI0!C. 
A,  leaned  to  B.,  who  held  over  ou  the  ex- 
piration of  his  term;  A.  subsequently  conT(»j-- 
ing  to  C,  for  whom  B.  declined  to  vacate.  A., 
to  protect  himself  from  an  action  ou  his  cotv- 
nants.  secured  an  oral  lease  of  the  premise^ 
from  C,  with  permipsiou  to  sublet,  and  on- 
catod  a  written  lease  to  B.,  which  contained  a 
clause  waiving  notice  to  qoit,  and  was  for  a 
term  shorter  than  that  of  A.'s  oral  lease,  irr- 
on  its  expiration,  B.  again  refused  to  vacatf. 
and  A.  brought  an  action  to  oust  him.  Hii'i. 
that  B.  could  not  resist  A.'s  entry,  ou  the 
RTonnd  that  there  waa  no  actaal  investitnre  ol 
A.  bv  O.  with  Dossession. 

Error  to  circuit  court,  Saginaw  comity; 
Robert  B.  McKnlgbt  Judge. 
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Forcible  entry  a^d  detainer  by  Adiia  Q. 
LewU  agaiust  John  Bmudle,  in  wblch  there 
was  jndement  for  defendant  Pl&lntiff  ap- 
peals. Reversed. 

Crane  ft  Crane,  for  app>-}llant  James  H. 
Davitt  for  appellee. 

MONTGOMERY,  J.  This  Is  an  action  to 
recover  j>ossession  of  land,  originally  Insti- 
tuted before  a  circuit  court  commissioner. 
The  complainant  below  either  proved  or  of- 
fered testimony  which  tended  to  show,  each 
of  the  following  facts:  That  complainant 
was,  on  the  9th  of  May,  1894,  the  owner  of 
the  land  In  question.  The  defendant  liad 
been  his  tenant  up  to  January  Ist,  [Meceding, 
and  continued  to  hold  over  without  any  new 
agreement  On  the  0th  of  May,  complainant 
conveyed  the  land  to  one  Dupraw.  Bmndle 
disputed  Dupraw's  right  to  possession,  and 
claimed  the  right  In  himself.  Complainant, 
with  the  purpose  of  arranging  the  matter  In 
diCFerence,  and  of  protecting  himself  against 
action  on  the  warranty  in  his  deed  to  Du- 
praw, on  the  2Sth  of  May,  made  an  agree- 
inent  with  Dupraw,  by  the  terms  of  which 
Dupraw  leased  the  lands  In  question  to  the 
complainant  until  November  15,  1894,  giving 
him  the  right  to  sublet.  Complainant  there- 
upon, on  the  same  day,  made  a  written  lease 
to  defendant,  running  until  November  1st. 
The  lease  contained  a  written  clause  waiving 
notice  to  quit  Defendant  refused  to  vacate 
on  November  1st.  and  on  November  2d  this 
proceeding  was  Instituted.  The  circuit  Judge 
directed  a  verdict  for  defendant,  and  com- 
plainant appeals. 

The  reasons  given  by  the  circuit  Judge  for 
his  ruling  are:  That,  by  the  deed  from  com- 
plainant to  Dupraw,  the  latter  became  the 
landlord  and  the  defendant  his  tenant;  tliat 
the  agreement  subsequently  made  by  Du- 
praw to  lease  to  the  complainant,  not  having 
been  accompanied  by  actual  Investiture  of 
complainant  with  possession,  amounted  at 
most  to  an  agreement  for  a  lease,  and  did 
not  operate  to  constitute  him  the  landlord  of 
defendant;  and  that,  this  being  so,  defend- 
ant took  nothing  by  his  written  lease  from 
complainant,  and  might  refuse  to  be  bound 
by  It,  and  was  not  bound  to  deliver  posses- 
sion to  complainant   We  cannot  adopt  this 
reasoning.  It  Is,  In  this  state,  no  obstnrle  to 
a  conveyance  of  lands,  or  an  Interest  there- 
in, that  they  are  In  possession  of  another. 
2  How.  Ann.  St  8  5657.   The  Icnse  to  pliiln- 
tiff  was  valid,  although  resting  In  parol.  It 
being  for  a  less  period  than  one  year.  Id. 
fi  C179.  It  Is  apparent  that  the  parties  in- 
tended a  conveyance  to  take  effect  In  pre- 
senti.    Defendant's  counsel  rely  upon  Vin- 
cent V.  Defleld,  98  Mich.  85,  50  N.  W.  1104. 
In  that  case  we  held  that  the  owner,  wlio 
had  leased  to  A.  under  a  lease  expiring  May 
1st,  and  had  subsequently  made  a  lease  to 
B.  beginning  May  1st,  might,  on  A.'s  refus- 
ing to  surrender  possession,  maintain  an  ac- 
tion to  eject  A.,  but  this  was  on  the  ground 


that  A.  was  not  B.'a  tenant,  and  because  It 
was  the  duty  of  the  owner,  under  the  tenns- 
of  bis  lease,  to  Invest  6.  with  iwssesslon, 
and  B,  was  entitled  to  treat  his  failure  to  do 
so  as  a  bieach  of  the  covenant  In  his  lease. 
Neither  of  these  reasons  exists  tn  this  case 
for  denying  complainant  a  right  to  action 
against  defendant  Dupraw  was  aot  requir- 
ed to  obtain  possession  ot  defendant  and 
deliver  to  complainant  The  agreement  did 
not  contemplate  this.  And,  moreover,  when 
the  complainant,  under  a  power  to  anblet,  had 
entered  into  a  written  lease  with  the  de- 
fendant, he  had,  as  between  himself  and  Du- 
praw, obtained  possession.  The  agreement 
between  Dupraw  and  the  complainant  gave- 
the  lattw  the  right  to  possession  until  No- 
vember 15th.  The  IeaB«^  while  It  was  in- 
effectual to  vest  possession  In  complainant, 
as  against  the  possession  of  the  defendant, 
would  be  void  only  as  to  the  estate  of  the 
defendant,  which  It  hifrlnged,  but  would  be- 
good,  by  way  of  estoppel,  as  to  such  estate- 
as  the  lessor  hod  In  the  land  for  the  time 
named.  Wood,  Landl.  &  Ten.  105.  Defend- 
ant, having  thereupon  attorned  to  complain- 
ant, Is  not  In  position  to  be  subjected  to  au 
action  by  Dupraw.  The  Judgment  shonld  be 
reversed,  with  costs,  and  a  new  trial  or- 
dered. The  other  Justices  concurred. 


WILCOX  V.  LANTZ  et  aL 
(Supreme  Court  of  Michigan.   Oct.  22,  1805.) 

JdDOMBST— ThAXSCBIPT  from   JuSTICB'B  COL'liT— 
RCXNINO  OF  StATCTE. 

limitations  begin  to  ran  BEainst  the- 
docket  entry,  authorized  by  How.  Aua.  Ht.  f 
6948,  of  a  transcript  of  a  justice's  Judgment  on 
the  records  of  the  circnit  court,  from  the  date^ 
of  the  entry  of  the  justice's  judgment,  snd  not 
from  the  date  of  the  entry  of  the  transcript. 

Appeal  from  circuit  court,  Monroe  county,. 
In  chancery;  Edward  D.  Klnne,  Judge. 

Bill  by  John  Wilcox  agaiust  Henry  H. 
IiOntz  and  others  to  reach  real  property  al- 
leged to  tiave  been  fraudulently  conveyed  by 
defendants,  and  to  have  enforced  against  It 
the  lien  of  a  Judgment  secured  by  complain- 
ant against  one  of  the  defendants  In  Justice's 
court,  a  transcript  of  which  was  filed  with 
the  circuit  clerk.  From  an  order  sustaining 
defendants'  demurrer  ta  the  bUl,  complainant 
appeals.  Affirmed. 

iMxAoa  &  Lockwood,  for  appellant  John 
0.  2<abel,  for  appelleea 

McGRATH,  C.  J.  On  April  23,  1881,  com- 
plainant recovered  Judgments  against  one  of 
the  defendants  In  Justice  court  Within  a 
Few  days  before  the  lapse  of  the  six  years, 
MHUplalnant  filed  transcripts  of  such  Judg- 
ments In  the  circuit  conrt.  In  December, 
IS^,  over  13  years  after  the  rendition  of  the 
Judgments,  but  within  8  years  after  the  filing 
of  the  transcripts,  complainant  filed  his  UU 
to  reach  real  estate  alleged  to  bare  been 
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Craadulently  conveyed  away.  Defendants  de- 
murred to  the  bill  on  the  ground  tbat  the 
Judgments  were  barred  by  the  statute  of 
Umitatlons.  The  court  below  sustained  the 
donurrer,  and  complainant  appeals. 

How.  Ann.  St  i  6048.  proTidea  tbat  "if 
the  plaintiff,  his  assignee,  or  the  ageut  or 
attorney  of  either  of  the  parties  shall  make 
an  atlidavit  stating  the  amount  due  upon 
aach  Judgment,  it  shall  be  the  duty  of  the 
clerk  of  the  circuit  or  district  court  for  the 
county  in  which  such  Judgment  shall  have 
been  rendwed,  to  file  such  tiauBcript  and 
security  fw  stay  of  sncb  execution  in  bis 
office  when  requested,  and  to  enter  and  dock- 
et the  Judgment  In  a  book  to  be  kept  by  Iilm 
tw  that  purpose,  noting  th^in  the  time  of 
receiviDg  it,  and  the  amount  sworn  to  be 
due."  Section  6049  Is  as  follows:  "Such 
Judgment  shall  have  the  same  effect  as  a 
Judgment  rendered  la  the  drcoit  or  district 
court;  and  may  In  the  same  manner  be  en- 
fOTced,  discharged  and  canceled;  and  execu- 
tion may  be  issued  thei-eon  against  both  the 
surety  and  the  person  against  whom  the 
Judgment  was  rendered,  or  elthK-  of  thorn, 
in  the  same  manner  as  If  execution  were  to 
be  issued  by  the  Justice."  Ol^bis  precise  ques- 
tion has  never  been  before  this  court  Com- 
plainant relies  upon  Arnold  v.  Thompson,  19 
Mich.  833,  but  there  the  claim  was  present- 
ed to  the  commissioners  within  the  10  years 
after  the  rendition  of  the  Judgment  by  the 
Justice.  The  dalm  made  was  that  the  life 
ot  the  Judgment  was  six  years  from  its  ren- 
dition. The  court  in  that  case  did  not  hold 
that  the  statute  applicable  to  a  judgment  of 
the  circuit  court  commenced  to  ruu  at  the 
date  of  the  entry  and  docket  in  the  circuit 
The  case  of  Woltermlre  v.  Westover,  14  N. 
Y.  16,  involved  the  same  question.  The  lan- 
guage, "enter  and  docket  the  judgment  in  a 
book."  used  in  section  6948,  clearly  refers  to 
the  Judgment  rendered  by  the  justice,  a  tran- 
script of  which  la  presented.  The  statute 
does  not  contemplate  the  rendition  of  a  Judg- 
ment by  the  clerk.  It  simply  clothes  the 
judgment  so  recorded  witli  the  force  and 
efCect  of  a  judgment  rendered  in  the  cii'cuit. 
In  Welmelster  v.  Singer,  44  Mich.  407,  6  N. 
W.  808,  It  is  said  tbat  "it  would  be  an  abuse 
of  terms  to  call  it  a  judgment  rendered  in  the 
circuit  court"  It  Is  by  virtue  of  the  filing  of 
the  transcript  and  the  entry  and  docket  or 
record  that  the  Judgment  is  given  certain 
effect  The  circuit  court  thereafter,  by  virtue 
of  the  statute,  controls  the  proceedings  upon 
that  judgment ;  but  that  entry  does  not 
strengthen  the  judgment  or  conclude  the 
judgment  debtor  as  to  any  defenses  which 
were  open  before  that  entry.  The  statute 
operates  upon  a  pre-existing  adjudication, 
and  does  not  contemplate  a  new  rendition. 
In  1885  an  act  was  passed  providing  for  the 
transfer  of  a  judgment  from  the  docket  of 
one  justice  to  that  of  another  In  a  different 
county.  Ttie  language  of  tbat  act  is  that: 
"It  shall  be  the  duty  of  the  Justice  to  whom 


snch  transcript  shall  be  sent,  on  receipt  of  the 
same  to  mter  said  Judgment  in  foil  vpaa  fala 
docket,  noting  the  time  of  receiving  it,  and 
the  amount  swwn  to  be  dne  thereon.  Bneli 
Judgment  shall  tiave  the  same  force  and  ef- 
fect as  if  it  had  been  rendered  by  the  Jw.Ut 
so  receiving  it  In  the  first  Instance,  and  may," 
«t&  Pnb.  Acts  1885.  Xa  205.  The  wonte 
"such  Judgment"  In  this  act,  do  not  relate  to 
a  new  Judgment  entered  by  the  Justice  to 
whom  the  transcript  Is  presented,  nor  does 
the  statute  as  to  such  Judgment  commence  to 
run  from  the  date  of  its  entry  in  the  docket 
of  the  Justice  in  -n^se  office  the  transcript 
is  filed.  In  Band  v.  Gamer,  75  Iowa,  311, 
39  N.  W.  Slfi.  wUkdi  is  referred  to,  the  Code 
provided  that  the  derk  should  enter  the 
memiwandnm  In  his  Judgment  docket,  and 
that  "fmn  the  time  of  such  filing  it  shall  be 
treated  in  ail  respects  *  *  *  as  a  Judg- 
ment rendered  In  the  circuit  court  as  of  that 
date."  Section  3568.  In  Brown  t.  WuidEoff,  US 
Ind.  668, 19  N.  E.  463.  and  21  N.  E.  213,  nn- 
der  a  statute  dmilar  to  our  own,  the  court 
held  that  the  statute  commenced  to  run  at  tlie 
date  of  the  rendition  of  the  Judgment  and 
not  from  the  date  of  the  entry  In  the  drcnit 
It  seems  to  me  that  this  Is  ttie  constmctlOD 
that  should  be  given  to  our  statute;  tbat  It 
does  not  contemidate  a  new  Judgment  « 
the  rfflidltiou  ot  a  Judgment  by  the  <^k.  bnt 
that  the  entry  or  record  of  the  existing  Judg- 
ment gives  to  that  Judgment  the  mme  force 
and  efi'ect  as  If  originally  rendered  In  Ha 
circuit  court.  The  decree  of  the  court  be- 
low Is  therefore  affirmed,  with  costs  to  de- 
fendants.  The  other  Justices  concurred. 


PEOPLE  V.  HAWKINS. 
(Supreme  Court  of  Michigan.    S^t.  27,  1895.) 
SHBEZZI.EUBKT— Agent  of  Vorbioh  Corforatioi 

— InDICTMBNT— EVfDESCE — IXSTRUCTIOSft. 

1.  3  How.  Ann.  St  §  41Cld6,  added  to  the 
general  act  providing  for  incorporation  of  do- 
mestic manufacturing  companiGe,  provides  that 
foreign  corporations  organized  for  anj  of  the 
purposes  contemplated  by  the  act  referred  to, 
on  recording  copies  of  their  charter,  and  filing! 
resolution  authorizing  an  agent  to  ackDowIedge 
service  of  process  for  the  company,  ana  appoiut* 
ing  snch  an  agent,  may  carry  on  business  in  the 
state,  and  enjoy  all  the  rights,  and  be  subject 
to  ail  the  restrictions,  of  eorporations  exisring 
nnder  said  act.  Sdd,  that  this  did  not  prohibit 
foreign  corporations  from  doing  business  in  the 
state,  or  make  their  contracts  within  the  stite 
illegal,  but  merely  imposed  conditions  in  mat 
they  desired  the  benefit  of  the  law  applicable  to 
domestic  corporations  of  similar  character,  lie- 
Grath.  J.,  dissenting. 

2.  Even  though  a  statute  prohibits  foreign 
corporations  from  doing  business  in  the  state 
without  compliance  with  certain  pronsions,  M 
tbat.  without  such  compliance,  they  cannot 
make  enforceable  contracts  in  the  state,  yet  one 
who  has  undertaken  to  make  a  contract  of 
agency  with  such  a  corporation,  and  has  acted 
as  its  agent,  and  received  money  for  it  paid  on 
unenforceable  contracts,  may  be  convicted  « 
embezzling,  as  its  agent,  sudi  money.  He- 
Grath,  J.,  dissenting. 

3.  An  information  diarging  emfaesdenKot 
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between  July  1,  1898,  and  December  31,  1883^ 
is  Bofficieut.  SB  to  an  allegation  of  time;  2  How. 
Ann.  St.  8  W21,  providing  that  evidence  may  be 
siren  of  an;  embezKlement  committed  within 
six  months  after  the  time  stated  in  the  indict- 
ment, and  section  9534  providing  that  no  indict- 
ment shall  be  htld  Insufficient  for  omitting  to 
state  the  time  at  which  an  offense  was  commit- 
ted, where  time  is  not  of  the  essence  of  the  of- 
f^ise,  or  for  stating  the  time  imperfectly,  and 
section  9535  reqairing  objections  for  formal 
defects  to  be  made  before  the  jnry  Is  sworn. 

4.  On  a  proaecntion  for  embexxlement,  evi- 
dence of  previous  acta  of  embezzlement  is  sd- 
miasibie  to  prove  intent. 

5.  Tlie  nicts  being  nndispnted,  and  suffident 
to  warrant  it,  tbe  court  may  charge  that  they 
amonnt  to  embeulementt  if  the  juir  find  the 
intent. 

JSxcepOonB  from  recorder's  court  of  De- 
troit; William  W.  Ohapin,  Judge. 

Ncnrral  A  Hawkins  was  convtcted  of  em- 
benlem^t,  and  ezceirts.  Affirmed. 

F.  A  Baker,  for  appellant  Allan  H.  Fra- 
aer.  Pros.  Atty.,  and  Ormond  F.  Hunt,  Asa't 
Pros.  Attf.,  for  tbe  Peoftle. 

HOOKER,  J.  Tbe  Standard  OH  Com- 
pany, of  Ohio,  a  foreign  corporation,  has  for 
several  years  done  business  in  Michigan, 
Laving  a  general  office  in  Detroit,  through 
which  its  bnslnesB  for  a  portion  of  the  state 
was  done.  This  boslneBS  consisted  princi- 
pally in  selling  petroleum  to  customers  lu 
this  Btate.  The  oil  was,  as  a  rule,  shipped 
to  Detroit  in  tank  and  other  cars,  and  tUere 
stored  until  sold,  being  then  reshipped.  In 
some  Instances,  however,  the  oil  was  shipped 
direct  from  Ohio  to  the  purchaser.  All  mon- 
ey received  for  sales  of  oil  In  that  portion 
of  the  state  tliat  was  within  the  Jurisdlc- 
tton  of  tlie  Detroit  office  was  sent  to  that 
office,  and  came  to  the  hands  of  the  defend- 
ant, who  was  bookkeeper  and  assistant 
casUter.  He  was  CMiTlcted  of  embezzling 
92,600  of  the  company's  money,  and  the 
case  comes  here  upon  exceptions  before  sen- 
tence. The  errors  complained  of  are  said  to 
be:  (1)  The  failure  of  the  court  to  direct  a 
Tcrcllct  for  defendant,  upon  the  ground  that 
be  was  not  the  servant  or  agent  of  the 
Standard  Oil  Company,  within  the  embezzle- 
ment statute,  and  that  he  embi<zzled  none  of 
its  money.  (2)  The  insufficiency  of  the  al- 
legation of  time  in  the  InfOTmntion.  (3)  The 
admission  of  testimony  tending  to  show  otlt- 
er  acts  of  embezzlement.  (4)  The  failure  to 
leave  certain  specified  questions  of  fact  to 
the  jury,  (o)  The-  refusal  to  instruct  the 
jury  that  whether  there  was  a  valid  and 
subsisting  contract  of  employment  was  for 
tbe  Joi-y,  and  that  they  were  not  bound  by 
tbe  opinion  of  the  court  upon  that  subject. 

1.  The  first  question  hinges  upon  the  stat- 
ute. 3  How.  Ann.  St.  p.  3307,  1  4iaid6. 
Tbis  statute  was  added  to  the  general  act 
pruTiding  for  the  Incorporation  of  domestic 
manufacturing  companies,  and  was  enacted 
In  the  year  1SS9.  it  provides  that  for- 
eign corporations  "organised  •  •  •  either 

wh<^y  or  in  part  for  any  of  tbe  inuposea** 
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contemplated  by  the  act  referred  to,  "upon 
recording  copies  of  their  charter,  or  articles 
of  Incorporation,  as  provided  In  section  nine" 
of  said  act,  "and  upon  filing  •  ♦  •  a  reso- 
lution" authorizing  any  agent  duly  appointed 
to  acknowledge  service  of  process  for  the 
company,  etc.,  "and  appointing  an  agent  for 
service  of  process,"  may  carry  on  business  in 
this  state,  ond  "shall  enjoy  all  the  rights 
and  privileges,  and  be  subject  to  all  the  re- 
strictions and  liabilities,  of  corporations  ex- 
isting under  this  act."  This  corporation  did 
not  avail  itself  of  the  (^portunlty  afforded  by 
this  statute,  by  filing  Its  articles  as  therein 
provided.  The  theory  upon  which  the  first 
assignment  of  error  reats  is  that  the  statute 
(section  4161dG)  prohibits  the  noncomplying 
foreign  corporation  from  doing  business  In 
this  state,  and  that,  therefore,  all  contracts 
made  by  it  are  void,  and  ail  business  done 
by  it  or  upon  lu  behalf  ta  illegal;  that  it 
could  neither  acquire  nor  bold  any  property 
In  this  state,  nor  could  It  make  a  lawful  con- 
tract of  agency.  The  underlying  question  Is. 
manifestly,  the  constractlon  to  be  placed  up- 
on the  statute;  for.  If  It  does  not  involve  a 
prohibition  of  business  by  the  corporation, 
the  whole  argument  ot  defendant's  counsel 
upon  this  branch  of  tbe  case  must  fall.  That 
the  states  bare  the  power  to  prescribe  the 
terms  upon  which  foreign  corporations  may 
carry  on  business  within  their  respective 
limits,  and  to  exclude  them  altogether,  Is 
generally  admitted;  and,  to  give  effect  to 
such  laws,  they  may  declare  contracts  made 
in  contravention  of  such  statutes  to  be  in- 
valid, as  a  more  effective  means  of  accoin- 
pilshlng  the  purpose  of  tbe  state.  And  tbct-e 
are  many  cases  which  bold  that  contracts 
made  by  corporations,  which  are  illegal  or 
contrary  to  the  settled  policy  of  tbe  state, 
are  void,  and  cannot  be  enforced,  though  the 
statute  does  not  In  terms  so  provide.  8  Aul 
&  Eng.  Knc  Law,  333,  and  cases  uiteii  in 
note  1.  And  In  tbe  absence  of  a  provision 
declaring  the  contracts  void,  the  courts  may 
refuse  to  enforce  them,  when  tbe  statutes 
suspend  tbe  doctrine  of  comity,  as  was  held 
by  this  court  in  two  recent  cases.  Seamaus 
V.  Temple  Co.  (Mich.)  63  N.  W.  408;  Society 
T.  Lester,  Id.  977.  But  it  Is  the  established 
doctrine  that,  in  tbe  absence  of  statutes 
showing  a  contrary  Intent  or  policy,  foreign 
corporatlona  will  be  permitted  to  do  busi- 
ness) and  make  contracts,  which,  under  the 
doctrine  of  state  comity,  will  be  held  valid, 
and  enforced  by  tbe  courts,  upon  tbe  pre- 
sumption of  acquiescence  which  will  arise 
from  ^ence  upon  the  subject.  This  doctrine 
is  elaborately  discussed  in  the  case  of  Bank 
V.  Earl^  13  Pet.  542,  and  is  uniformly  recog- 
nized as  the  law.  See  Thompson  v.  Waters, 
26  Micb.  244.  Also,  Bank  v.  Page,  6  Or.  433; 
In  re  Comstock,  3  ^wy.  221,  Fed.  Cas.  No. 
3,078;  Wrlgbt  v.  Le?  (S.  D.)  51  N.  W.  708. 

The  section  la  question  is  one  added  to 
tbe  previously  existing  law  providing  for  tbe 
Inctupuratlon.  of  manufacturing  and  mercan- 
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tile  asgoclntlons.  Neither  the  language  of 
tDe  act,  nor  Its  title,  apiK-ai-s  to  liave  been 
aimed  at  the  eicclu^iou  of  foreign  cuiupanief, 
or  the  Imposition  of  conditions  upon  their  do- 
ing LmslucsB,  uiilosfi  they  doKli-c  the  beneUts 
to  be  derived  from  the  law  aiiplieable  to 
domestic  corporations  of  similar  character. 
The  Uiiiguage  of  the  section  is  as  follows: 
'■Corporations  organized  under  the  laws  of 
any  state  of  the  Union,  or  of  any  foreign 
country,  either  wholly  or  in  part  for  any  of 
the  purposes  contemplated  by  this  act,  upon 
recording  copies  of  their  charter,  or  articles 
of  incorporation,  or  memoranda  of  associa- 
tion, as  provided  In  section  nine  of  this  act, 
and  upon  tiling  in  the  office  of  the  secretary 
of  state  a  resolution,  as  required  in  general 
section  forty-three  hundred  and  thlrty>one 
of  Howell's  Annotated  Statutes,  and  appc^ut- 
ing  an  agent  for  smrice  of  process,  may,  for 
such  purposes,  carry  on  business  in  this 
state,  and  shall  enjoy  all  the  rights  and  prir- 
ileges,  and  be  subject  to  all  the  restrictions 
and  liabilities  of  corporations  listing  under 
this  act."  In  Bank  t.  Earle,  supra,  the 
court  implies  that,  unless  a  "statute  Indicates 
that  contracts  which  dartre  their  ralidlty 
from  comity  are  repugnant  to  Its  policy,  or 
are  considered  Injurious  to  Its  interests,  the 
presumption  Is  In  favor  of  the  application  of 
the  doctrine  of  comity."  See,  also,  Runyun 
V.  Coster,  14  Pet  122;  CarroU  v.  City  of 
East  St.  Louis,  67  III.  508;  Union  v.  Yonut, 
101  U.  8.  352;  People  v.  Howard,  50  Jlleh. 
239,  15  N.  W.  101;  Stevens  v.  Pratt,  101  lU. 
206;  Assurance  Co.  v.  Scammon,  102  III.  46; 
Insurance  Co.  v.  Harvey,  11  Wis.  397;  In- 
surance Co.  T.  Walsh,  18  Mo.  229;  Clark  v. 
Middletoi,  Id  Ma  53.  Even  where  the  law 
Imposes  a  penalty,  some  of  the  courts  hold 
that  a  prohibition  la  not  necessarily  Implied. 
For  an  extended  discussion  of  this  question, 
see  Wright  v.  Lee  {S.  D.)  51  N.  W.  711.  We 
are  of  the  opinion  that  this  statute  was  not 
Intended  to  prohibit  foreign  corporations 
from  doing  business  within  the  state  until 
they  should  comply  with  Its  terms,  as  the 
expression  of  such  intention  Is  neither  "clear 
nor  positive."  8  Am.  &  Eng.  Enc.  Law,  335. 
But.  If  it  should  be  held  that  the  act  under 
consideration  was  prohibitive,  and  that  the 
company  could  not  make  or  enforce  con- 
tracts. It  would  not  follow  that  this  defend- 
ant could  not  be  guilty  of  embezzloneut 
In  fact,  be  was  the  agent  of  the  company, 
whethw  It  was  a  lawful  enterpnse  or  en- 
gagement, or  not  By  virtue  of  bis  relation, 
he  became  possessed  <tf  property  which  was 
not  his,  and  which  belonged  to  the  coniimny 
If  to  anybody.  He  acted  for,  and  permitted 
himself  .to  be  held  out  as  the  agent  of,  tlie 
company,  and  received  monegr  from  various 
persons  who  were  willing  to  pay.  He  was 
a  dc  facto  servant,  and  l^Is  unnecessary  that 
his  relation  should  have  grown  out  of  a  law- 
ful contract  of  agency.  It  was  enough  if  he 
acted,  and  was  permitted  to  act,  as  such. 
2  Bish.  Cr.  Law  (3d  Bd.)  fS  339,  340.  See, 


also.  Com.  V.  Smith,  129  Mass.  Ill;  Com 
V.  Cooper,  130  Mass.  288;  State  v.  Tumt-y 
81  Ind.  Ex  parte  Rlcord,  11  Kev.  2".rj: 

State  V.  SpQUldiug,  24  Kan.  1;  State  ^. 
O'Brien  (Tenn.)  28  S.  W.  311;  1  Whart.  CV 
Law,  §  lUl'S.  citing  Reg.  v.  Ormau.  36  Kog. 
Law  &  Kq.  611;  Rex  v.  Beaeall,  1  Car.  A 
P.  454;  Campbell  v.  State,  35  Ohio  St. 
WUlson  V.  Owen,  30  Mich.  4T5. 

2.  The  allegation  of  time.  The  Infonuu- 
tion  charged  the  offense  as  occurring-  "be 
tween  the  1st  day  of  July,  1893,  and  the 
31st  day  of  December,  in  A.  D.  1803."  Thi^ 
was  not  the  technical  allegatlcm  of  a  day 
certnin,  and  it  Is  urged  that  it  la  fatal,  though 
counsel  admit  that  evidence  of  any  embezzle- 
ment within  six  mouths  after  the  date  namitl 
might  lawfully  be  shown,  under  2  Hon. 
Ann.  St.  8  U421,  which  provides:  "In  any 
prosocutlon  for  the  offense  of  embezzling  tlH' 
money,  bank  notes,  checks,  bills  of  exchange, 
or  other  securities  for  money,  of  any  i>er- 
son,  by  a  clerk,  agent  or  servant  of  such 
person,  it  shall  be  sufficient  to  allef^  gen- 
erally in  the  Indictment,  an  embezzlement  or 
money  to  a  certain  amount,  without  specify- 
ing any  particulars  of  such  embezzlement 
and  on  the  trial,  evidence  may  be  given  of 
any  such  embezzlement  committed  within 
six  months  next  after  the  time  stated  in  the 
Indictment;  and  It  shall  be  suflldent  to  main- 
tain the  cliarge  in  the  indictment,  and  shall 
not  be  deemed  a  variance,  if  It  shall  be 
proved  that  any  money,  bank  note,  check, 
draft,  bill  of  exchange,  or  other  security  for 
money,  of  such  person,  of  whatever  amonnt. 
was  fraudulently  embezzled  by  such  clerk, 
agent  or  servant  within  the  said  period  of 
six  months."  This  Is  no  more  than  might 
be  done  under  a  definite  allegation  of  date, 
if  laid  under  a  videlicet.  The  case  of  Peo|ile 
V.  Donald,  48  Mich.  493,  12  N.  W.  689,  seems 
to  hold  that  this  statute  precludes  convlctiiMi 
of  an  offense  committed  before  the  date 
stated  In  tbe  information,  and  doubtless  it 
would  be  held  that  It  forbids  conviction  for 
an  act  committed  more  than  six  months  after 
the  date  alleged;  thus.  In  effect,  shortening 
the  period  of  limitation  as  applied  to  the 
trial  to  tbe  term  of  six  months.  It  Is  ap- 
parent that  the  legislature  did  not  Intenil 
to  require  a  change  lu  tbe  method  of  alleging 
the  time,  and  we  think  the  Informatf^m  must 
atand  upon  the  general  rule. 

the  rule  of  the  common  law  Is  that  the 
day  must  be  alleged  with  certainty;  but  It 
is  mere  form,  for  It  is  not  usually  necessary 
to  prove  the  day  alleged.  See  1  Bish.  Cr. 
Pi*oc.  S  386,  and  note.  But,  as  shown  by  tfar 
author  of  that  work,  the  courts  have  In  many 
cases  mitigated  the  rigor  of  tbe  rale.  Id. 
S  387.  In  Connecticut,  an  allegation  fixing 
the  time  as  "on  or  about"  a  given  day  basC 
been  held  good.  Bawson  v.  State,  19  Conn. 
292;  State  v.  Tuller,  34  Conn.  280.  The  al- 
legation "between  two  days"  Is  said  bj 
Bishop  to  be  bad  upon  principle,  because,  if 
as  wide  apart  as  the  statvta  of  Umltatlcnu. 
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It  is  equtralent  to  no  date.  1  Blab.  Or.  Proc. 
S  39a  It  was  held  good,  however,  In  the 
case  of  U.  S.  t.  Smith,  2  Mason,  X43,  Fed. 
Cas.  Xo.  10,338.  In  the  course  of  an  inter- 
esting discussion  of  the  subject,  Mr.  Justice 
Stor)'  says:  "It  would  seem  strange  that 
the  fact  might  not  be  laid  as  it  would  be 
proved;  that  if  the  exact  time  were  un- 
known, or  could  not  be  proved.  It  might  not 
be  so  stated,  or  stated  between  such  a  dny 
and  such  a  day;  that  the  dny  must  bo  stat- 
ed with  certainty  In  the  Indictment,  and  yet 
a  verdict  finding  it  on  another  day  would  be 
good,  or  finding  it  on  no  day  certain,  as  be- 
tween two  days,  would  be  good.  And  this, 
tliough  the  time  be  admitted  to  be  formal, 
nud  more  cei'talnty  would  not  conduce  to 
the  relief  of  the  defendant,  or  aid  his  de- 
fense, or  narrow  down  the  proof."  See,  also, 
Itex  V.  Roberts,  4  Mod.  101,  S  Salk.  liiS. 
Our  statutes  encoumge  liberality  in  relation 
to  formal  defects.  2  How.  Ann.  St  §S  '•to-H, 
t>G35.  The  former  section  provides  that  no 
indictment  shall  be  held  insufficient  for  omit- 
ting to  state  the  time  at  which  an  offense 
was  committed  in  any  case  where  time  is 
not  of  tlie  essence  of  the  offense,  or  for  stat- 
ing the  time  Imperfectly;  and  the  latter  re- 
quires objections  for  formal  defects  to  be 
made  before  the  Jury  shall  be  sworn.  In 
the  case  of  People  v.  Gregory,  30  Mich.  873, 
It  is  beld  that  the  allegation  must  be  such 
as  to  show  the  offense  to  have  been  commit- 
ted witbiu  the  period  of  the  statute  of  llm- 
ItatlooB,  which  the  Information  does.  The 
defect,  if  It  be  one,  was  amendable  under  the 
section  of  the  statute  last  cited;  and  nnd^ 
the  same  and  preceding  sections,  we  think  it 
may  be  disregarded,  as  a  foi-mat  defect,  up- 
on which  objection  was  not  seasonably 
raised. 

3.  Evidence  of  previous  acts  of  embezzle- 
ment This  was  permitted  to  prove  intait. 
r-ouusel  cites  the  statute,  which  makes  the 
act  of  embezzlement  larceny,  and  the  case 
of  People  V.  Schweitzer,  23  Mich.  301,  where 
it  was  held  that  evidence  of  offenses  other 
than  that  charged  were  Inadmissible,  and 
arguee  that  this  is  a  case  of  larceny,  and 
therefore,  tinder  the  case  cited,  the  evidence 
was  not  admimible,  especially  as  It  is  chUmed 
that  the  money,  when  received,  went  Into  the 
cash  drawer  In  the  company's  office,  and 
was  subsequently  removed  by  the  defendant, 
which  1>  Baid  to  be  larceny  under  some  au- 
thorities, irrespective  of  the  statute,  as  con- 
tradistlnguisbable  from  embezzlement.  We 
are  not  impressed  with  the  latter  contention, 
Hod  think  the  case  falls  within  the  statutory 
offense  usually  called  embezzlement,  under 
which  the  defendant  was  prosecuted.  Au- 
thorities are  numerous  permitting  the  kind 
of  proof  under  consideration  to  show  Intent, 
ixith  In  our  own  and  other  states.  See  the 
foUowing  cases,  cited  by  counsel:  6  Am.  & 
Kng.  Bnc.  Law,  601.  and  cases  cited;  People 
V.  Henssler,  48  Mich.  4U,  11  N*.  W.  SM; 
People  T.  Wakely,  02  Mich.  297,  28  N.  W. 


871.  Also,  see  note  to  the  case  of  People  v. 
Schweitzei-,  supm,  cited  by  counsel  for  de- 
fendant, where  numerous  cases  are  cited. 

4.  Questions  for  the  Jury.  Error  is  as- 
signed on  the  failure  of  the  court  to  give 
the  defendant's  fifth  request.  It  reads  as 
follows:  "The  ultimate  decision  of  the  ques- 
tion whether  there  was  a  valid  and  subsist- 
ing contract  of  employment  between  the 
Standard  Oil  Company  and  the  defendant 
rests  with  the  Jury,  and  they  are  not  absu- 
Inteiy  bound  by  the  opinion  of  the  court  on 
that  question."  The  court  instructed  the 
Jury  as  foUows:  "If  you  are  satisfied  beyond 
a  reasonable  doubt  that  the  defendant  watt 
In  the  employ  of  the  Standard  Oil  Company 
as  servant,  clerk,  or  agent,— that  ts  to  say. 
as  bookkeeper  or  assistant  cashier,— during 
the  period  covered  by  the  Infoi-mation  in  this 
case,  viz.  during  the  time  Intervening  be- 
tween the  1st  day  cd  July,  1S03,  and  the  31st 
day  of  December,  18^,  and  that,  by  reason 
of  such  employment,  certain  moneys  came 
into  his  hands  during  that  period,  and  that 
he  feloniously  appropriated  such  moneys  or 
any  part  thereof,  which  may  have  come  into 
his  hands  by  virtue  of  such  empl<^ment,  to 
bis  own  use,  with  the  Intention  of  depriving 
the  owners  of  the  same,  he  Is  guilty  of  the 
crime  of  embemlement  and  you  must  so  find. 
The  evidence  shows  that  the  defendant  en- 
tered the  employ  of  the  Standard  Oil  Com- 
pany in  1880,  and  remained  there  until  some 
time  in  August,  18^,  when  he  was  arrested 
and  cliarged  with  the  crime  for  which  he  la 
now  being  tried;  that  he  was  first  engaged 
ts  bookkeeper,  and  that,  some  time  in  1891. 
he  was  made  assistant  cashier.  In  which 
capacity  he  received  all  the  checks  and 
moneys  which  came  into  the  hands  of  the 
company  at  Detroit;  and  that  It  was  the 
duty  of  the  defendant  to  deposit  these  funds 
in  the  bank  to  the  company's  credit.  The 
testimony  shows,  and  the  defendant  admits, 
that  from  1891,  up  to  and  Including  the 
month  of  AugAst,  1894,  while  be  was  In  the 
employ  of  the  Standard  Oil  Company,  he 
did  take  certain  moneys  belonging  to  that 
company.  It  appears  from  the  evidence  that 
the  defendant  was  in  the  habit  of  taking 
checks  which  came  to  tbe  Detroit  office  ot 
the  company  from  the  various  branch  offices 
in  differoit  parts  of  the  state  of  Michigan, 
and  that  he  placed  these  checks  in  tbe  money 
drawer  or  till,  and  took  cash  equal  in  amount 
to  tbe  checks  wblcb  be  had  placed  tberela, 
and  that  be  converted  this  m(m«y  to  bit 
own  use.  This  course  of  appropriating  tbe 
company's  money  was  c<»itlnuouB,  and  the 
method  of  doing  It  was  the  same  throughout 
the  entire  period,  and  tbe  defendant  aaya 
that,  daring  all  this  tlm^  he  Iiad  the  aame 
Intent  with  regard  to  taking  and  appropriat- 
ing the  mcmey.  It  is  for  you  to  say  wh:it 
that  Intent  was." 

It  Is  not  claimed  that  tbe  evldene^  slated 
by  the  court  la  disputed,  and  the  pi>Iut  of 
this  request  spiiears  to  be  tlMt  the  Jury  should 
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not  have  been  told  the  court's  oplalon  about 
It  He  prefaced  what  be  said  about  tbe  evi- 
dence by  leaving  tbe  question  to  them,  and 
followed  it  by  sending  them  to  their  room  to 
fletei-mlne  the  question  of  guilt  or  Innocence. 
It  is  settled  by  foi-mer  adjudications  that  It 
is  the  duty  of  the  Jary  to  take  the  law  from 
the  court,  and  that,  where  there  la  no  con- 
flict In  the  evidence,  and  the  defendant  in 
open  court  admits  facts  legally  conatltntlDg 
an  offense,  the  court  may  so  state,  and  even 
go  so  far  as  to  direct  a  verdict.  In  this  case, 
the  defendant  had  practically  sworn  to  his 
own  guilt,  yet,  in  the  abundance  of  his  cau- 
tion, the  court  left  the  question  of  intent  to 
the  Jury.  People  v.  Richmond.  59  Mich.  5T0, 
2(i  N.  W.  770;  People  v.  Ackerman,  80  Mich. 
588,  45  N.  W.  867.  This  covers  the  fifth 
point,  which  need  not  be  discussed.  We  find 
no  OTor,  and  think  that  tlie  conviction  should 
be  afflnned,  and  the  recorder's  court  directed 
to  proceed  to  Judgment.  Ordered  accordingly. 

I»NO.  J.,  did  not  sit.  GRANT  and  HONT- 
OOMBRY.  jrj..  concurred  with  HOOKER,  J. 

McGRATH,  O.  J.  I  cannot  concur  In  the 
opinion  of  Justice  HOOKEK.  Tbe  embezzle- 
ment statutes  are  aimed  at  named  classes  of 
persons:  OfRcere  of  loaning  and  investing  bo- 
cteUes  (section  3276);  officers  having  custody 
(tf  securlUes  depoilted  with  the  state  (section 
^^96);  <^cer8  of  banks  (section  814^;  ware- 
housemen (section  9159);  InEmrance  agents 
(sections  9100,  9101),  etc.  The  provldon  un- 
der which  respondent  Is  charged  Is  section 
91S1,  and  Is  aimed  at  **a.ny  officer,  agent, 
deck,  or  servant  of  any  Incorporated  com- 
pany," who  shall  embeiude,  etc.  The  liabil- 
ity depends  upon  tbe  existence  of  the  relation. 
It  is  only  when  the  statute  Is  silent  that  the 
doctrine  of  comity  applies,  and  the  permis- 
sion to  do  business  Is  premnned.  Tbe  statute 
referred  to  prescribed  the  terms  and  condi- 
tions upon  which  foreign  coriytrations  may  do 
business  In  this  state.  It  contains  no  penalty, 
—DO  otber  means  of  its  enforcement.  Unless 
the  conditions  are  compiled  with,  all  contracts 
made  by  the  corporation  in  this  state  are  ab- 
solutely void.  This  is  the  only  construction 
that  can  give  effect  to  the  statute.  Such 
statutes  are  held  to  be  prohibitory,  and  a  for- 
tign  corporation  can  have  no  legal  existence 
in  this  state,  exe^  upot  compliance  with 
the  conditions  Imposed  by  the  statute.  An 
averment  of  the  fiduciary  relation  is  an  es- 
sentlfll  ingredient  of  the  infbnuatlon,  and  the 
relationship  must  be  established.  This  la  not 
tbe  case  of  an  ageat  employed  In  a  state 
-wbae  such  employment  was  lawful,  to  do 
some  act  within  this  state  In  itself  lawful. 
Here  the  contract  of  employment  was  111^^ 
and  void,  and  the  relation  did  not  exist  To 
say  that  respondent  was  In  fact  the  agent  is 
to  say  that  in  fact  there  was  a  ccmtract  of 
agency.  Seamans  Temple  Co.  (Mich.)  63 
N.  W.  408;  Society  t.  Lester,  Id.  977. 


LANAHAN  et  al.  v.  OROTE,  Circuit  Jiidn-. 

(Supreme  Court  of  Michigan.  Oct.  22,  IKto.) 

RspLBTiN  —  Action'  aoaixst  Noxkbsidb:^ — 
Dismissal. 

The  appearance  of  a  nonresid«it  in  t 
replevin  suit  cauoot  be  forced  by  snccesaire 
writa,  issued  witbuut  espectatiou  of  Bervi-.i.', 
and  the  writ  should  be  quashed  on  moti  iu 
where  11  months  hare  elapsed  since  tbe  i^-^n- 
ance  of  the  last  writ,  and  no  return  thereof  his 
been  niad& 

Petition  for  mandamus  by  William  Lana- 
han  and  others  against  William  B.  Orore, 
Kent  circuit  Judge.    Writ  granted. 

Rood  A  I^n,  for  relators.  D.  R  Cotbiti. 
for  respondent 

McGRATH,  O.  J.  On  the  21st  of  Januair. 
1803,  a  wiit  of  r^Icvln  issued  from  tbe  Kern 
circuit  court  aspiiust  property  alleged  to  he 
unlawfully  detained  by  relators.  The  Trit 
was  returnable  February  7,  181^  On  that 
date,  the  Sheriff  made  return  that  he  bn  l 
seized  the  property,  but  was  unable  to  fiutl 
defendants  or  either  of  them.  On  February 
15,  18!KI,  defendants  appeared  specially,  and 
moved  to  qnash  the  writ,  and  that  they  bflTv 
judgment  for  the  value  of  the  proiKxty  tak 
m.  On  Febmaiy  20, 1893,  tbe  motion  wad  de- 
nied, and  on  application  an  alias  writ  was  Is- 
sued, retui-nable  May  2i>,  1893.  June  3,  KO. 
ttie  sheriff  returned  that  he  was  unable  tu 
find  defendants.  May  20,  ISUS,  a  piorlM 
writ  was  allowed,  returnable  August  1ft 
181^  and  returned  not  found.  Other  (dnrlcs 
writs  were  Issued  August  19,  1S03.  Xovm- 
ber  17, 1808,  and  February  13, 1S&4.  the  first 
two  of  which  were  regularly  retumeil.  hut 
the  last  was  not  returned.  On  Januaiy  14. 
18^,  again  on  February  13,  1805,  and  aguin 
on  February  19,  1SE6,  defendants  appriired 
specially,  moved  to  dismiss,  and  for  judfr 
ment  for  tbe  value  of  Uie  property,  wbicb 
motions  were  denied.  Fending  the  si  tviid 
motion,  ^alntlffs,  on  February  11,  l*<^i'<- 
adced  for  another  plurles,  and  the  same  was 
allowed.  Upon  tbe  motions  made  by  de 
fendants.  It  wtw  set  forth  that,  on  the  samp 
day  that  the  writ  of  replevin  was  tesuiHi 
against  relators,  said  relators  had  caused  tu 
be  Issued  out  of  the  same  court  a  writ  of  n>- 
plevln  for  the  same  propoty  against  odp 
Grerlock;  that  said  replevin  suit  had  sioct' 
been  tried,  resulting  in  a  Judgment  to  tarat 
of  relators.  It  further  appeared  that  re- 
lators were,  at  tbe  time  of  the  Issue  of  saM 
writs,  and  ever  since  have  been,  rcsideots  ol 
tlie  stote  of  Maryland.  Relators  ask  for  a 
mandamus  directlDg  the  circuit  Judge  to  dL-*- 
mlss  said  proceedings,  and  award  to  rdatori 
a  Judgment  for  tbe  value  of  tbe  pnn>erty. 
The  answer  admlto  the  tacta  set  forth  In  the 
petition.  The  ai^iearance  of  nonreeideatB  In 
a  replevin  suit  cannot  be  forced  1^  succes- 
sive writs,  Issued  without  expectatioa  of 
service.  The  writ  may  run  against  any  parti 
in  possession,  and  tbe  dalmant  la  tiwrebr 
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fnUy  protected.  Alias  and  plurles  writs  In 
Kich  cases  should  Isaue  seasonably,  and  wltb 
reference  to  a  prospectlTO  serrice.  Tbere  Is 
DO  claim  that  the  absence  ot  defendants  from 
the  state  was  temporary,  but  It  is  conceded 
that  they  were  and  are  nonresidents,  and  be- 
yond the  reach  of  process.  When,  In  Janu- 
ary, 1885,  defendants  moved  to  dismiss,  11 
months  bad  elapsed  since  the  Issuance  of  the 
last  writ,  and  no  return  thereof  had  been 
made.  The  writ  wlU  issue,  commanding  the 
circuit  Judge  to  dismiss  the  proceedings,  and 
allowing  defendants  to  proceed  to  an  assess- 
ment under  the  statute.  The  other  Justices 
concurred. 


COLB  T.  DONOVAN.  Circuit  Judge. 
(Soprrau  Court  of  Michigan.  Oct  22,  1889.) 

APPBIL  nOM  COHMIBSIOin*— BOHD. 

1.  UndtT  2  How.  Ahd.  St  S  8307,  proTid- 
ing  that  appeals  from  judgments  of  commii- 
■iou»s  shaU  be  conducted  bs  near  at  may  be  as 
oil  appeals  from  justices  and  the  subsequent  en- 
Bctment;  3  How.  Ann.  St  S  7000.  providing 
that  on  appeal  from  a  justice  the  bond  may  be 
taken  by  the  county  clerk,~the  county  clerk 
may  approve  a  bond  on  appeal  from  a  com- 
missioner. 

2.  2  How.  Ann.  St  S§  7018,  7020,  providing 
that  no  appeal  shall  be  dismissed  for  any  im- 
perfection ID  the  bond  provided  a  new  bond  is 
given,  cannot  be  Invoked  where  the  party  does 
not  offer  to  substitute  a  new  bond. 

Petition  for  mandamus  by  WUliam  0(de 
against  J.  W.  Donovan,  Wayne  circuit  Judge. 
Writ  denied. 

John  Galloway,  for  relator.  Ucorge  G. 
Prentis,  tor  respondent. 

GRANT,  J.    One  Anna  E.  Adams,  admlu- 
Isii-:ilrl:c  of  the  estate  of  John  Adams,  deceas- 
ed. iDstttnted  proceedings  agniust  the  relator 
under  2  How.  Ann.  St  c.  28G.  to  recover  pos- 
session of  certain  land.    Hie  circuit  court 
'■omuiisBioncr  rendered  Judgment  in  her  fa- 
vor.   The  defendant  took  an  appeal  to  the 
circuit  court,  filing  an  affidavit  and  bond 
with  the  coiumlsBloner,  who  made  due  return 
to  the  circuit  court.  The  complainant  moved 
to  dismiss  the  appeal  on  the  ground  of  a  de- 
fective bond.    The  bond  was  approved  by 
the  deputy  coimty  clerk,  under  section  7000, 
3  How.  Ann.  St.   The  sureties  to  such  bond 
did  not  Justify  as  required  by  section  7001,  3 
IIow.  Aim.  St.    The  proceedings  for  appeal 
In  tills  clnss  of  cases  is  regulaterl  by  section 
R307.  2  How.  Ann.  St.  which  provides  that 
appeals  may  be  taken  "within  the  same  time, 
In  the  same  manner,  and  return  may  be  com- 
pelled, and  the  same  proceedings  shall  be 
thereon,  as  near  as  may  be,  and  with  like 
efTcct,  08  In  cases  of  appeals  from  Judgments 
reiidt'ifd  before  Justices  of  the  peace."  It  Is 
Insisted  by  the  relator  that  the  bond  should 
have  been  pr9<iented  to  the  ctimmlMsIoner  who 
tried  the  case,  and  that  the  proceeding  is 


governed  by  the  law  relating  to  appeals  as 
it  existed  in  March,  1840.  Several  amend- 
ments have  been  made  to  the  section  of 
the  Justice  act  providing  for  appeals,  the 
last  of  which  was  made  in  18S5,  and  Is  sec- 
tion 7000,  3  How.  Ann.  St.  Under  this  act 
the  bond  may  be  taken  by  any  Justice  within 
the  county,  or  by  the  county  clerk  of  the 
same  county.  Section  8307  does  not  limit 
the  procedure  upon  appeal  to  the  provisions 
of  the  Justice  act  as  they  then  existed.  It 
provided  by  general  reference  to  another  law, 
and  is  Intended  to  furnish  a  rule  for  future 
conduct  "always  to  be  found,  when  it  is 
needed,  by  reference  to  the  law  existing  at 
the  time  when  the  rule  Is  Invoked."  End. 
Interp.  St  1  483;  Kugler's  Appeal,  55  I^.  St 
123. 

2  How.  Ann.  St  SS  7018,  7020,  provide  that 
no  appeal  shall  be  dismissed  for  any  imperfec- 
tion In  the  afftdavlt  or  bond,  provided  a  new 
affidavit  Is  made,  and  a  new  bond  given,  to 
be  approved  by  the  court.  It  is,  however, 
the  duty  of  the  appellant  to  offer  a  new  affi- 
davit and  bond.  In  which  case  an  order  nisi 
is  the  proper  practice.  People  t.  Circuit 
Judge,  27  Mich.  SOS.  In  Bradley  T.  Andrews, 
51  Mich.  100,  16  N.  W.  250.  the  record  shows 
that  a  new  affidavit  was  pi-otCercd.  The 
bond  In  this  cose  was  defective,  In  that  there 
was  no  Justification  by  the  sureties.  It  does 
not  api)ear  that  either  on  the  hearing  of  the 
motion  to  dismiss  or  the  subsequent  motion 
to  set  aside  the  oi-der  of  dismissal,  the  relat- 
or offered  to  remedy  the  defect  by  filing  a 
new  bond,  or  to  produce  a  Justiflcatlon  by  the 
sureties.  For  this  i-eason  he  is  not  entitled 
to  the  wilt  of  mandamus.  In  People  t.  Cir- 
cuit Judge  a  new  affidavit  and  bond  were 
proffered.  The  court  was  under  no  obliga- 
tion to  grant  an  onlor  that  the  relator  did 
not  ask.  He  stood  there  Insisting  that  his 
I  appeal  was  valid,  and  its  validity  is  the  sole 
qu^lon  before  us.  Writ  denied,  with  costs. 
The  other  Justices  concurred. 


SANDS  T.  GAMB8  et  al. 
(Snprt-me  Court  of  Michigan.  Sept.  26,  ISB^.) 

CONSTIinCTIOS  0»  PtAT. 

The  owner  of  a  tract  of  land  platted  a 
IKirtioD  of  it,  and  on  the  recorded  plat  all  that 
jiart  adjoining  a  river  was  marked  "Reserved." 
This  reserve  was  platted  Into  nine  lots,  three 
of  which,  by  succeBsive  conveyances,  became 
vested  in  defendants.  On  the  plat,  between 
the  river  and  the  platted  lots,  was  a  strip  run- 
ning parallel  with  the  river,  marked  "Slab 
Dock,"  consisting  of  slabs  with  the  ends  rest- 
ing on  the  shore  and  extending  into  the  water. 
The  meander  line  of  the  river  wns  snbstantial- 
ly  coinddent  with  the  inside  of  the  dock,  but 
the  lot  lines,  as  mHrked  iu  feet,  earned  the  lots 
past  tlie  meander  Hue,  ajid,  in  8«mic  places  on 
the  plat,  to  within  four  or  live  feet  of  the  river 
sidf  of  the  dock.  For  many  years  defendants 
ntid  their  grantors  treated  this  strip  as  part 
of  the  platted  lots,  without  protest,  and  du 
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waj  to  audi  strip  had  been  reserved;  the  only 
aceesa  being  from  the  river,  or  other  pieces  of 
land  not  platted.  Edd,  that  the  platted  lots 
ran  to  the  rlTer,  and  included  the  alab  doclc. 

Error  to  circuit  court,  Manistee  connty; 
James  B.  McMahon,  Judge. 

Ejectment  by  Louis  Sands  against  Joeeph 
Uambs  and  another.  From  a  Judgment  for 
plalntiir,  defendants  bring  error.  Reversed. 

Smurtbwalte  &  Fowler,  tot  appellante. 
Dorel  ft  Smith,  tm  awP^lBe. 

MONTOOMERT,  J.  This  la  an  action  of 
ejectment.  The  plaintiff  recorered,  by  direc- 
tion of  the  court,  and  defendants  bring  er- 
ror. In  September,  1S63,  Filer  &  Smith  were 
the  owners  of  lot  6,  section  1,  town  21  N., 
range  17  W.,  and  platted  a  portion  of  the 
same  as  an  addition  to  the  Tillage  of  Man- 
istee. Upon  the  recorded  plat,  all  the  portion 
adjoining  the  rirer,  consisting  of  a  continn- 
OU8  parcel  east,  north,  and  west  of  the  lots 
nud  blocks,  was  marked  as  reserved,  the  oth- 
er boundary  of  the  reserve  being  Manistee 
river.  In  1868,  the  title  to  this  retten  e  had 
been  r^ed  In  M,  3.  Tyson  &  Co.,  and  they 
platted  a  portion  of  the  same.  The  plat  Is  as 
follon-s: 


The  surveyor's  certificate,  which  was  ooa 
firmed  In  the  dedlcatltm  by  the  owners,  was 
as  follows:  "This  Is  to  certify  that  I  bait 
been  ^ployed  by  Mark  S.  Tyson,  George  W. 
Robinson,  and  Richard  G.  Peters,  under  the 
title  of  M.  S.  Tyson  &  Oo.,  to  surrey  and  1^ 
out  Into  village  lots  a  portion  of  lot  number 
six,  section  one.  In  township  twenty-one 
north,  of  range  seventeen  west,  and  kDowD 
also  as  that  part  of  the  reservation  of  Filer  & 
Smith's  addition  to  the  Tillage  of  Manistee 
lying  contiguous  to,  and  Immediately  north 
and  west  of,  block  number  one  In  said  Filer 
&  Smith's  addition;  that  I  hare  laid  out  a 
street  to  the  north  and  west  of  said  bktck 
number  one,  and  nine  lots,  as  appears  by  the 
plat  here  represented,  which  is  a  correct  plan 
of  the  said  survey."  The  locus  in  quo  Is  that 
portion  of  the  land  marked  "Slab  Dock," 
abutting  on  the  lots  1,  2,  and  3,  and  lying  be- 
tween them  and  Manistee  river.  Both  par- 
ties derive  title  from  the  platters.  If  the 
platted  lots  run  to  the  river,  the  1^1  title  is 
In  the  defendants.  If  the  lots  only  extend 
to  the  slab  dock,  the  legal  title  is  In  the 
plaintiff.  It  appears  from  the  evidence  that 
the  so-called  slab  dock  consisted  of  slabi, 
the  product  of  the  mill  of  M.  S.  Tyson  ft  Co, 
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with  the  ends  resting  <hi  the  shore  and  ex- 
teudlDg  out  into  the  river.  Mr.  Peters,  a 
witness  for  the  plaintiff,  testified:  "The  slabs 
were  plied  np  Just  as  they  came  from  the 
saw,— broken  pieces  and  all.  The  ends  ot  the 
pieces  were  laid  In  the  bank,  just  enough  to 
bold  them,  and  the  balance  extended  out  into 
rhe  rirer.  ♦  •  •  There  was  a  low  slab 
ilock  extending  from  the  mill  cleardown  across 
rhlsproperty.  Nearthls  properiy,!  don't  think 
it  was  very  much  above  the  water."  George 
A,  Fordt  a  witness  for  the  defendants,  test!- 
lied:  "Thwe  was  no  slab  dock  there  before 
Smith  bought  [August  15, 186S,  after  the  plat- 
ring].  Nothing  but  what  slabs  were  dumped 
there  and  burned  up."  Another  witness  tes- 
tified that  the  slab  do<^  extended  only  pert 
way  across  these  lots,  and  he  completed  It  in 
1S7(X  It  further  appears  that  the  meander 
line  was  substantially  coincident  with  the 
Mouth  line  of  the  slab  dock,  as  marked  at  the 
east  side  of  the  plat  But  the  lot  lines,  as 
marked  In  feet,  carried  the  tots  past  the  me- 
ander line,  and,  in  sDme  places  on  the  plat, 
to  within  four  or  five  feet  of  the  river  side 
of  the  slab  dock,  although  the  shaded  por- 
tion on  the  plat  does  not  indicate  this  ir- 
re^larlty,  so  that  It  Is  apparent  that  the 
''hading  for  the  slab  dock  was  to  some  extent 
arbitrary,  and  did  not  conform  to  any  actual 
*'xtsting  structure  on  the  ground.  There  was 
Testimony  that  opposite  the  lots  In  question 
fhero  was  high  land  for  a  greater  distance 
:'i-om  the  street  than  that  marked  on  the  plat 
lo  indicate  the  lot  lines.  In  other  words,  if 
ihe  plalntlfTs  contention  be  true,— that  the 
>lab  dock  is  a  monument.— a  portion  of  that 
"trip  marked  on  the  plat  is  not  a  slab  dock, 
)>ut  solid  land.  The  question  of  the  inten- 
tion of  the  platters  Is  not  altogether  clear. 
■-<o  far  OS  any  practical  cooBtmction  of  the 
parties  can  be  of  aid,  It  favors  the  contention 
"f  defendants,  for  It  appears  that  the  defend- 
ants and  their  grantors  have  for  many  years, 
at  Intervals,  treated  the  land  as  part  (rf  the 
platted  lots,  and  this  without  any  protest 
from  those  through  whom  plaintiff  derives 
Title.  This  fact  Is  not  without  its  slgniQcance. 
rnruer  v.  Holland,  05  Mich.  465,  33  N.  W. 
•JS3;   Watson  v.  Peters.  26  Mich.  517. 

Xo  case  has  been  cited,  nor  have  we  found 
itny,  which  can  be  said  to  rule  this  case. 
'ITiere  are,  however,  certain  rules  which  may 
i>e  of  aid  In  determining  the  quetition.  The 
loudency  of  the  decisions  Is  to  turn  every 
'loubt  upon  expressions  which  fix  the  bound- 
ary next  the  river  In  favor  of  a  contact  with 
I  he  water.  Ang.  Water  Courses,  S  23;  But- 
ler r.  Roilroad  Co..  83  Mich.  246.  48  N.  W. 
T^tO.  In  this  class  of  cases  the  nile  also  ob- 
tains that  grants  must  be  construed  most 
strongly  against  the  grantor.  Id.  Monu- 
ments usually  contn^  courses  and  distances, 
tiilman  v.  Blopdle,  18  Mich.  145;  Turner  v. 
Holland,  65  Hlcta.  408,  83  N.  W.  283.  Apply- 
ing these  rales,  we  And  that  the  dedication 
varried  the  lines  past  the  meander  line,  and 
to  the  slab  dock,  which  was  the  only  monu- 


I  ment,  except  the  river.   This  slab  dock  was, 
j  in  large  part,  submerged.   There  is  nothing 
In  the  nature  of  a  reservation  in  the  certifi- 
cate of  survey  or  the  dedication.   If  the  line 
of  the  lots,  as  marked  In  feet,  measures  de- 
fendants' holding,  it  comes  Into  the  slab  dock 
,  as  marked  on  tbe  plat,  and  in  other  portions 
■  of  tbe  plat  this  is  still  more  marked.  An- 
other fact  wtilch  Indicated  that  there  was  no 
Intention  to  reserve  this  strip  la  that  no  way 
to  It  was  reserved,  the  only  access  to  it  be- 
'  ing  from  the  river,  or  from  other  pieces  of 
I  land  not  platted.   For  ind^>aident  use  as  a 
I  dock,  it  would  apparoitly  be  valueless.  It 
;  could  <mly  be  used  either  in  connection  with 
the  platted  lots,  or  with  reserved  strips  to  the 
I  east  and  west,  which  would  leave  a  dock 
{  450  feet  in  length  accessible  only  at  the  enda. 
,  and  in  stone  places  consisting  of  but  a  very 
i  narrow  strip.    Upon  full  consideration,  we 
are  of  the  opinion  that  it  was  not  intended  to 
reserve  from  the  dedication  the  slab  dock, 
bnt  that  It  was  so  designed  In  the  plat  as 
showing  Its  adaptation  to  use  In  connection 
with  the  lots,  and  was  considered  and  treated 
as  part  of  the  stream. 

In  this  view,  It  becomes  unnecessary  to  dis- 
cuss the  other  questions  raised.  The  Judg- 
ment will  be  reversed,  with  costs,  and  a  new 
trial  ordered.   The  other  Justices  concurred. 


YOTTBR  T.  CITY  OF  DETROIT. 
(Supreme  Conrt  of  aildiigaa.  Oct  22,  1S05.) 
Depbctivb  Sidewalks. 
A  BidewaltL  on  which  have  been  laid 
lengthwise  two-incn  planks,  and  which  had  been 
maintained  in  that  condition  for  three  years,  to 
permit  of  teams'  being  driven  from  the  street 
into  a  vacant  lot,  the  ends  of  tbe  planlcs  being 
raised  about  two  inches  above  the  level  of  the 
wallE.  'Is  reasonably  safe,"  within  the  meaning 
of  8  How.  Ann.  St.  {  1446e  (Pub.  Acts  1SS7,  p. 
846,  S  3),  which  makes  it  the  duty  of  muoidpal 
corporations  to  keep  crosswalks  4n  reasonably 
safe  condition  for  public  travel.  Weisse  v.  Oi^ 
of  Detroit  (Mtcb.)  63  N.  W.  423,  foUowed. 

Error  to  circuit  court,  Wayne  coonty; 
George  S.  Hosmer,  Judge.  # 

Action  by  Charlotte  Yotter  against  the  city 
of  Detroit  to  recover  for  injuries  alleged  to 
have  been  sustained  through  plaintiff's  negli- 
gence In  maintaining  a  defective  sidewalk. 
From  a  Judgment  for  plaintiff,  defendant 
brings  error.  Reversed. 

Plaintiff  fdl  upon  a  sidewalk  of  the  de- 
fendant city,  early  in  the  morning,  "between 
dark  and  dusk,"  as  she  expressed  It  The 
negligence  alleged  is:  "That  on  a  part  of  the 
sidewalk  there  was  a  two-inch  plank  side- 
walk, some  laid  crosswise  of  said  street  and 
some  lengthwise;  and  plaintiff  avers  that, 
contrary  to  defendant's  legal  duty.  It  per- 
mitted said  sidewalk  to  become  and  be  for 
a  long  space  of  time,  to  wit.  six  months  prior 
to  plaintiff's  Injury,  improperly  mnstructed. 
and  out  of  repair,  by  allowing  a  rise  suddoi- 
ly  and  of  a  great  height,  to  wit,  three  Inches, 
I  to  be  tba«ln.  That  said  break  was  not  ber- 
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eled  HOT  c hampered  in  aoy  way,  but  sud- 
denly, and  at  right  angles  wttli  tbe  lower  side- 
walk, rose  therein,  which  of  itself  was  rery 
dangerous  to  passora  upon  the  sold  side- 
walk, especially  in  tbe  ni^ttime,  as  plain- 
tiff was  at  the  time  of  her  Injury;  and  plain- 
tiff avers  that  the  said  sudden  break  or  rise 
in  the  sidewalk  was  an  obstmction  to  the 
way,  and  a  pitfall  to  passengers  on  foot 
who  might  have  occasion  to  pass  and  repass 
along  said  highways  In  pursuit  ot  their  le- 
gal business.  And  plaintiff  avers  that  the 
particular  walk  hereinbefore  described  was 
negligently  and  improperly  kept  up  and  main- 
tained by  the  defendant,  the  cl^  of  Detroit, 
for  a  long  space  of  time  In  this,  to  wit,  that 
the  ends  east  and  west  on  said  sidewalk  were 
not  champered  and  sloped,  or  the  sidewalk 
level,  but  were  allowed  by  the  weather  or 
decay,  or,  being '  improperly  and  Ineecorely 
laid  and  fastened  in  the  first  instance,  to 
rise  one  above  the  other,  so  as  to  be  an  ob- 
struction upon  and  in  said  sidewalk,  against 
which  the  foot  passenger  would  be  liable 
to  run  and  stub  his,  her,  or  their  foot,  and 
trip  or  throw  them,  to  their  great  iniory." 
The  walk  was  cwistnicted  of  jdanks  or  boards 
laid  crosswise.  Either  upon  this  were  laid 
len^rthwise  two-inch  planks  about  six  feet 
long,  nailed  to  the  walk,  or  else  this  part 
of  the  original  walk  bad  been  removed,  and 
the  new  part  constructed  with  the  ends  above 
the  original  walk.  Plaintiff's  witnesses  dif- 
fer upon  this  point  It  Is,  however,  Imma- 
teriaL  Tbe  lots  opposite  were  vacant,  and 
had  been  frequently  used  for  circuses. 
Heavy  loads  were  drawn  over  It,  and  the 
planks  were  so  laid  for  the  purpose  of 
strengthening  the  walk,  and  rendering  It  safe 
for  the  passage  of  teams.  The  ends  were  not 
uhampered  off.  The  sidewalk  had  been  in 
this  condftI(»i  for  about  three  years.  Tlie 
ends  of  the  second  and  third  planks  from  the 
inside  had  become  loosened,  but  rested  firm- 
ly jxpoa  the  walk  or  tlmb^  beneath.  By  lift- 
ing, the  ends  could  be  raised  about  three- 
fourths  of  an  inch.  The  fact  that  these  aids 
were  loose  Is  not  shown  to  have  contributed 
to  the  accident  to  plaintiff.  The  fault.  If 
any,  lay  in  the  original  constmcticHi,  and 
this  Is  evidently  the  scde  negligence  upm 
which  the  declaration  Is  based.  The  plain* 
tiff  80  understood  it,  for  she  testified:  "So 
far  as  I  could  see»  that  was  the  original  way 
the  walk  wu  pot  down.  They  had  built 
it  in  that  way,  one  on  top  of  the  other,  and 
curled  or  warped  up  at  the  sides  or  oida 
That  Is  what  I  complain  of,--that  they  built 
the  walk  in  that  w^."  She  lived  In  the  Im- 
mediate vicinity,  and  was  familiar  with  tbe 
omstructlon  of  the  walk,  as  she  had  tr»> 
qnently  passed  over  It 

John  J.  Speed,  for  appellant.  James  H. 
Pound,  for  appdlee. 

OBANT,  J.  (after  staUng  the  facta).  ThU 
case  is  nearly  identical  in  lU  facts  with 


Welsse  T.  City  of  Detroit  63  N.  W.  423  {de- 
cided at  the  last  term),  and  is  clearly  wlthiu 
the  rule  there  established.  The  cross  walk 
in  the  present  case  was  not  in  as  bad  ctrndU 
tlon  as  was  the  one  In  that  case,  the  eada 
of  which  would  spring  up  and  down  wheu 
stuped  on,  while  this  was  solid  on  the  walk 
or  timbers  under  it  It  Is  sought  to  distia- 
gulsh  this  case  from  that,  because  this  walk 
was  not  a  crossing  at  the  intersection  of  pub- 
lic streets.  We  think  there  is  no  force  la 
this  distinction.  The  city  had  the  right  to 
authorize  or  permit  the  owner  of  the  adjoln- 
Uig  Uiud  to  coiustruct  a  cross  walk,  similar  to 
those  which  it  might  lawfully  construct  Tbe 
existence  and  coostructlon  of  this  cross  walk 
were  as  well  known  to  the  residents  In  that 
vicinity  as  were  those  of  any  street  cross 
walk.  There  is,  therefore,  no  reason  In 
holding  that  the  one  was  reascmably  safe 
while  tbe  otlier  was  not  Tbe  statute  impos- 
ing liability  is  stated  In  W^sse  t.  City  of 
Detroit^  This  case  was  tried  In  tbe  coun 
below  before  the  declsi<m  in  that  case  was 
rendered.  Judgment  reversed,  with  the  costs 
of  both  courts,  and  no  new  trial  granted. 

McGBATH,  O.  J.,  and  LONG  and  HOOK- 
ER, JJ.,  concurred. 

MONTOOMERY.  J.  I  concur  In  the  fore- 
going opinion  for  the  reason  that  I  think  the 
question  concluded  by  Welsse  t.  Citj  ot  De- 
troit. 63  M.  W.  423. 


GLUTTON  V.  GLUTTON. 
SAME  T.  DONOVAN,  Circuit  Judge. 
(Supieme  Court  of  Michigan.    Oct  22,  18K».» 

ArPBAL  —  Dismissal  or  dtoss  Bill — ALiMOStr— 
Dismissal  or  Bill  sob  Divokcb. 

1.  An  appeal  will  lie  from  a  decree  dlsmft«- 
Ing  a  crossblfi  on  demurrer  before  the  fiuil 
determination  of  the  origdiBl  bill. 

2.  Whn«,  in  an  actioo  for  divorce,  defeu<l- 
ant's  application  for  alimony  is  pending  before 
a  referee,  the  plalntUf  Is  not  entiued,  aa  a  mat- 
ter of  course,  on  payment  of  oosta,  to  have  bis 
bUl  dismissed. 

8.  Hie  fact  that  ao  appUcatioa  for  allmoDT 
had  been  partially  heard  oefore  one  Judse  will 
not  render  an  order  tv  another  indge  allowinr 
It  void  where  plaintiff  made  an  appUcatioD  fur 
disamtinu&nce  of  his  salt  before  me  latter,  and 
his  attorneys  were  present  when  the  applicatioD 
for  alimony  was  called  up,  and  made  no  objec- 
tton  to  its  consideratioD  bj  him. 

Appeal  from  circuit  court  Wayne  county. 

Action  on  relation  of  Jonathan  L.  Glutton 
against  J.  W.  Donovan,  drcolt  Jndge^  for 
writ  of  mandamus  to  compel  defendant  to 
dismiss  as  action  of  divorce  brought  against 
tbe  relator's  wife,  and  actlcm  by  Jonathan  I. 

>  "It  is  hereby  made  the  datr  of  townships, 
▼lllaees,  dtiea  or  corporations,  to  keep  in  res- 
Bonable  repair  so  that  Uiey  will  be  reasonably 
safe  and  convenient  for  travel,  all  public  higb- 
ways,  streets,  bridges,  crosswalks,  and  culverts, 
that  are  within  their  Jnrisdiction,  nader  thefr 
care  and  control  and  which  are  opsa  ts  paWe 
traveL"  8  Uow.  Ann.  St  f  1446t. 
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Glutton  agalost  Amile  J.  Cluttou  for  divorce,  | 
consolidated.    Defendant  filed  a  cross  bill  in  1 
the  action  for  dlrorce,  and,  from  an  order  dig-  I 
missing  the  same,  appealed.    On  motion  to 
^smisa  the  appeal.    ~\Vrit  of  mandamus  and 
motion  to  dismiss  both  denied. 

John  Ward,  for  apx>ellant,  and  for  respond- 
ent In  maudamua  pi*oceedIngs.    Franklin  L. 
Tjord  and  John  Atkinson,  for  appellee  on  mo-  ; 
tion  to  dismiss  appeal,  and  for  relator  on  ap-  ' 
plication  for  mandamus.  I 

XIcGRATH,  C.  3.   Annie  J.  Glutton  appeals  ' 
from  an  order  sustaining  a  demurrer  to  her  I 
cross  bill,  and  complainant  moves  to  dismiss 
the  appeal  on  the  ground  that  the  order  was 
not  a  final  order.    Complainant,  after  the  or- 
der appealed  from  was  made,  moved  the  court 
below  for  an  order  permitting  him  to  dismiss  : 
his  bill,  but  the  court  denied  the  motion,  and  ' 
coniplainant  asks  for  a  mandnmns  to  compel  j 
the  court  to  grant  his  request.    It  appears  ' 
that  at  the  time  that  the  motion  for  leave  to  I 
dismiss  was  made  there  was  pending  an  ap-  | 
plication  for  temporary  alimony  and  solicit-  | 
ore"  fees.    The  right  of  a  complainant  to  dls-  i 
miss  his  bill  without  prejudice  on  payment  i 
of  costs  is  of  course,  except  In  certain  cases.  , 
1  Beach,  Mod.  Eq.  Prac.  §  450.    Irrespective  I 
of  the  question  of  the  pendency  of  the  cross  i 
hill,  we  think  the  case  comes  within  the  ex- 
ceptions to  the  general  rule  stated.    A  refer- 
once  had  been  made  upon  defendant's  appli- 
cation, and  pending  a  determination  of  the 
questions  Involved  In  that  application  defend- 
ant had  the  right  to  remain  In  court.    Id.  S§  | 
451,  452;  1  Barb.  Oh.  Prac.  225,  note  18.  The 
court  aften\*ards  made  an  allowance  as  ali- 
mony and  solicitors'  fees.    It  is  urged  that 
tills  order  was  made  aftei*  the  matter  of  the 
application  had  been  i)artially  heard  before  j 
another  judge  of  the  same  court,  and  without 
notice.    The  Judge  before  whom  It  is  alleged 
that  the  matter  was  partially  heard  was  ab- 
sent in  Europe,  and  it  api>ears  that  the  mo- 
tion for  leave  to  discontinue  was  made  before 
the  same  Judge  who  finally  made  the  order 
for  alimony.    The  answer  sets  up  that  the 
complainant's  solicitor  was  present  when  the 
matter  of  defendant's  application  for  alimony 
was  called  up  and  presented,  and  made  no 
objections  to  its  consideration.    The  applica- 
tion for  mandamus  must  ther^ore  be  denied. 

Wc  think  that  the  order  sostalnlng  the  de- 
morrer  to  and  dismissing  the  cross  hill  was 
final  and  appealable.  In  Ayres  v.  Carver,  17 
How.  581,  it  was  held  that  an  order  diamiss- 
ins  a  cross  bill  was  not  appealable,  but  in 
That  case  the  order  was  made  at  the  hearing, 
but  before  a  final  determination  upon  the  orig- 
inal bill,  and  the  com-t  held  that  the  decree 
prononiiced  was  but  partlaL  The  better  rule 
is  that  a  cixtss  bill  Is  so  far  an  independent 
»nit  as  to  authorize  an  appeal  from  a  decree 
diamifiging  It  on  demurrer  before  the  final 
determination  of  the  original  bill.  1  Beach, 
Mod.  Eq.  Prac.t  446;  Brooks  v.  Woods,  40 


Ala.  538;  Lehman  t.  Ford.  47  Ala.  733. 
The  motion  to  dismiss  must  also  be  denied, 
with  costs  In  both  motions  to  appellant  The 
other  Justices  coDcuired. 


KENDALL  t.  BOARD  OF  BDUGATION 

OF  OITY  OF  GEAND  BAPIDS. 
(Supreme  Gourt  of  Michigan.  Oct  S2,  189&.> 
Paklixmbntakt  Law— SusPKiraiOH  or  Bt-Law. 

A  by-law  of  a  board  of  education  pro- 
vided that  no  text-book  should  be  adopted  un- 
less proposed  at  a  regular  meeting  at  least  one 
month  before  its  adoption.  By-laws  could  be 
suspended  by  a  two-thirds  vote  of  the  mem- 
be  ra  presenL  A  report  recommeudlog  the  adop- 
tion of  a  text-booK  was  made,  aud  a  motion 
to  lay  the  report  on  the  table  was  lost  by  a 
two-thlrda  vote,  after  which  the  book  was 
adopted  by  a  majority  vote.  Hdd,  that  the  by- 
law requiring  a  text-book  to  be  proposed  a 
month  before  its  adoption  was  suspended  by  the 
loss,  by  the  two-thirds  vote,  of  the  motion  to 
lay  the  report  on  the  table,  thereby  rendering 
the  adoption  of  the  text-book  valid. 

CertlMarl  to  cU^t  court.  Kent  county; 
William  E.  Orove,  Judge. 

Certiorari  on  the  relation  of  Lauren  E. 
Kendall,  issued  in  a  suit  for  a  wrtt  of  man- 
damus by  relator  against  the  board  of  educa- 
tion of  the  city  of  Grand  Rapids. 

Kingsley  &  Klelnhans,  for  appellant  Hen- 
ry J.  Felker  (Fletcher  &  Wanty  and  Tajior 
&  Eddy,  of  counsel),  for  appell^. 

LONG,  J.  The  board  of  education  of  the 
city  of  Gi'aud  Kapida  is  composed  of  24  mem- 
bers and  the  mayor  of  the  city.  It  was- 
created  under  Act  No.  331,  Local  Acts  1871, 
as  amended  by  Act  No.  451,  Xx>cal  Acts  1887. 
Section  11  of  the  amended  act  prescribes  the 
powei*s  and  duties  of  the  board  as  follows; 
"The  board  of  education  of  said  city  shall 
have  power  and  authority  to  desieuate  and 
purchase  school-house  sites;  to  construct  and 
erect  school  buildings  and  furnish  the  same; 
to  employ  superintendents,  teachers,  libra- 
rians. Janitors  and  workmen;  to  provide 
room,  furniture,  apparatus,  books  and  charts 
and  all  things  requlsito  for  the  district  li- 
brary; to  provide  apparatiis  and  scientific 
collections  for  illustration;  to  establish,  lo- 
cate and  malutain  high  schools,  grammar 
schools,  primary  schools  and  industrial  or 
manual  training  schools;  to  establish  and 
maintain  a  district  librai'y;  to  pui-chase,  ex- 
change, repair  and  improve  the  scho<rf  ap- 
paratus, books,  fuinlture,  appendages,  fix- 
tures, text-books  and  all  other  school  sup- 
plies used  in  said  schools;  to  supply  and 
loan  to  all  pupils  in  the  several  grades  and 
departments  of  said  school,  free  of  charge, 
but  under  such  iniles  and  regulations  as  the 
board  shall  prescilbe,  all  text-hooks  and  sup- 
plies used  and  to  he  used  by  the  pupiin  of 
said  schools;  to  collect  In  and  recover  back  all 
books  and  apparatus  heretofore  loaned  and 
given  to  indigent  pupils  of  the  public  schools 
of  said  city;  to  do  all  things  needful  and  de- 
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sizable  for  tlie  maiiiteiuiuce,  prosperity  And 
-success  of  said  schools  and  tlie  promotion  of 
'the  thorough  education  of  the  pupils  thereof; 
and  to  ndoi)t  by-laws  and  rules  for  the  pro- 
•cednre  of  the  board,  and  to  make  and  en- 
force all  needful  rules  and  regulations  for 
the  control  and  management  of  the  schools 
iind  district  Ilbi-ary  of  said  city."  Section 
o067, 3  How.  Ana  St.,  provides  that  when  text* 
"books  arc  once  adopted  by  any  school  board 
■they  shall  not  be  changed  within  Ave  yeara, 
-except  by  consent  of  a  majority  of  the  quail- 
tied  voters  of  the  district  present  at  an  an- 
nual meeting  or  8i>ec]al  meeting  called  for 
that  purpose.  Harper's  series  of  geographies 
had  been  iu  use  in  the  schools  of  Grand 
itapids  for  more  than  fire  years,  when,  on 
January  t>,  1895,  notice  was  giveu  by  one 
■of  the  members  that  he  would  present  Frye'a 
.series  of  geographies  at  some  future  time. 
The  matter  was  thereafter  presented,  and 
■refeired  to  a  committee,  who  made  a  re- 
port to  the  board  on  August  3,  1895,  recom- 
.mending  the  adoption  of  the  Frye  series. 
Twenty-one  members  of  the  board  were  pres- 
■ent.  A  motion  was  made  to  lay  the  report 
«n  the  table.  The  vote  was  taken  by  yeas 
.and  nays,  15  members  voting  nay  and  6 
voting  yea.  The  motion  was  declared  lost. 
A  motion  was  then  made  that  the  report  be 
4idopted,  and  upon  this  motion  13  voted  yea 
And  8  nay.  The  motion  was  declared  car- 
ded, and  th(*  Frje  series  adopted.  Relator 
made  a  petition  to  the  comt  below  asking  a 
mandamus  to  compel  the  board  to  rescind 
Its  action,  and  that  lu  the  meantime  the 
board  be  restrained  from  incurring  any  lia- 
bility on  account  of  such  action.  The  board 
demurred  to  the  petition.  The  case  was 
lieai-d  in  tlie  court  below,  and  the  demurrer 
sustained.  The  case  comes  here  by  certiorari 
to  review  the  action  of  the  lower  court. 

The  contention  of  counsel  Is  that  the  board 
acted  without  authority  of  law,  and  con- 
trary to  Its  by-laws,  niles,  and  rcgulatibus, 
and  especially  of  rules  13  and  66,  Rule  13 
of  the  board  provides:  "The  committee  on 
text-books  shall,  from  time  to  time,  rec- 
ommend to  the  board  such  changes  In  the 
books  used  In  the  schools  as  may  be  deemed 
expedient.  No  action  shall  be  had  upon  text- 
books except  at  a  regular  meeting  of  the 
board,  and  no  text-book  shall  be  adopted 
which  has  not  been  proposed  at  a  regular 
meeting  at  least  one  month  previous  to  its 
adoption,  and  no  book  or  books  shall  be  con- 
sUlered  adopted  which  do  not  receive  the  uf- 
firmatlve  vote  of  a  majority  of  the  entire 
board.  The  text-books  used  and  the  studies 
pursued  in  all  schools  of  the  board  shall  be 
such,  and  such  only,  as  are  authorized  by 
the  board;  and  no  pupil  will  be  allowed  to 
ccmtlnue  in  school  unless  furnished  with  the 
required  books  and  stationery,  except  by 
permission  of  the  superintendent.  Twenty 
copies  of  every  book,  atlas,  or  other  produc- 
tton,  and  six  copies  of  every  extended  map 
flotisht  by  publisher,  author,  or  agent  to  be 


Introduced  Into  the  public  schools,  must  b« 
donated  to  the  board  before  the  same  shall 
be  referred  to  the  text-book  committee,  and 
all  such  presentations  shall  lie  on  the  table 
one  month  for  examination  before  tlie  final 
action  of  the  board.  No  text-book,  song,  or 
printed  paper  of  a  sectarian  or  political  cliar- 
acter  shall  be  adopted  or  used  iu  any  of  the 
schools  of  the  l>oard."  Rule  GO  provides  that 
any  rule  or  by-law  may  he  suspended  by  a 
vote  of  two-thirds  of  all  the  members  pres- 
ent The  contention  is  that  inile  13  wao 
In  force,  and  not  suspended,  and  that  upon 
the  adoption  of  the  report  two-thirds  of  thp 
membei-s  did  not  vote  In  the  affirmative. 
Counsel  proceeds  upon  the  theory  that  these 
rules  are  binding  upon  the  present  board: 
tliat  under  the  statute  the  board  was  com- 
pelled to  adopt  rules  in  reference  to  changes 
of  text-books  In  the  school.  But,  however 
this  may  be,  we  think  it  clear  that  the  tKnrd, 
at  Its  meeting  on  August  3,  1895,  suspended 
rule  13,  as  provided  by  rule  66;  that  Is,  by 
a  two-thirds  vote  of  all  the  members  pres- 
ent. The  motion  was  made  to  lay  the  re- 
port of  the  committee  on  the  table.  Tbii 
was  declared  lost  by  a  vote  of  6  yeas  to  15 
nays.  The  report  was  then  by  a  vote  of  two- 
thirds  of  the  members  present  before  the 
board  for  action,  and  there  was  nothing  then 
before  the  board  but  the  report  to  be  acted 
upon.  The  rule  having  been  suspended.  It 
required  only  a  majority  vote  to  carry  it. 
This  was  given,  and  the  report  adopted.  As 
tbis  action,  we  think,  must  settle  the  case, 
no  further  discussion  la  necessary.  The 
court  below  very  properly  sustained  the  ai.- 
tlon  of  the  board,  and  that  order  must  be 
affirmed.   The  other  Justices  concurred. 


LEHIOH  COAL  &  IRON  CO.  v.  WEST 
SUPERIOR  IRON  &  STEEL  GU. 
(Supreme  Conrt  of  WlBconsIn.   Oct.  22,  ISOij.) 

OaRXISBMBXT— DbBTS— SUVEOT. 

In  garnishment  there  was  evidence  war- 
ranting B  ending  that  the  garnishee,  who  waa 
indebted  to  defendant  oo  a  contract  for  iron, 
had  accepted  drafts  drawn  by  the  latter,  and 
bad  plfti'ed  them  in  the  bands  of  an  employ^, 
with  directions  to  hold  them  tili  ordered  by  th^ 
garniuhee  to  turn  them  over  to  defendant,  jtfrfrf, 
that  this  was  not  a  delivery  of  the  drafts,  and 
that  the  debt  dne  from  the  garnishee  remaiaed 
a  contract  debt,  snhject  to  garnishment. 

Appeal  from  clrcnit  court,  Douglas  comity; 
R.  D.  Marshall.  Judge. 

Garnishment  proceedings  by  the  Lehlgb 
Coal  &  Iron  Company  against  the  West  .Su- 
perior Iron  &  Steel  Company,  as  garnishee 
of  the  West  Duluth  Furnace  Compauy. 
From  a  judgment  for  plaintiff,  the  gamlsfaee 
appeals.  Affirmed, 

This  18  a  garnishment  proceeding.  In  June. 
lUt>2,  the  main  defendant,  the  West  Dnlntb 
Furnace  Company,  was  operating  a  blast  fur- 
nace at  West  Duluth,  Minn.,  and  was  mana- 
facturiug  pig  Inm,  and  selling  the  same.  In 
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large  quautities,  to  the  gambliee  def^dant 
October  0,  1892,  the  furnace  company  owed 
the  plaintiff  more  than  $24,000  for  coke  Bold. 
Juue  9. 1802.  the  plaintiff  brought  suit  against 
the  furnace  comiiany  to  recover  the  amount 
«o  due  it  for  coke,  and  at  the  same  time 
gamlabed  the  Weet  Superior  Iron  &  Steel 
Company.  December  15,  1S02,  the  plaintiff 
'Obtained  judgment  against  the  furnace  corn- 
pa  uy,  iu  the  main  action,  for  $25,du0.od.  In 
the  garnishee  actton  the  garnishee  defendant 
answered,  admitting  an  indebtedness  to  the 
furnace  company  of  $1,800.30.  and  denying 
aU  further  liability.  The  plaintiff  took  is- 
sue upon  this  answer,  and  the  garulshee  ao- 
tiou  was  tried  by  tbe  court  early  In  tbe  year 
1S93.  At  the  close  of  the  trial  the  court 
made  flodlngs  of  fact.  In  which  It  was  found 
substantially  as  follows:  That  la  November, 
iS91,  the  furnace  company  made  a  contract, 
n-ith  the  gamlsbee  defendant  by  which  the 
Karnistaee  agreed  to  purchase  of  the  furnace 
i.-ompany  all  the  pfg  Iron  suitable  for  the 
dianuCacture  ot  Bessemer  sted  which  the  fur^ 
uace  should  produce,  not  exceeding  20,000 
poundSt  payment  to  be  made  on  the  luth  of 
vacli  month  for  the  iron  delivered  and  ac- 
cepted during  tbe  preceding  month;  that  the 
plaintiff  obtained  Judgment  against  the  fur- 
nace company  for  $25,850.08;  that  a  large 
Amount  of  pig  iron  was  delivered  l>y  defrad- 
ant  to  the  KamlBhee  before  the  garnishment; 
that  (m  or  before  the  24th  of  May,  1802,  and 
while  the  defendant  was  owing  the  plaintiff 
aa  above  stated,  arrangement  was  made  be- 
tween defendant  and  the  gai'ulsbee  by  which 
tbe  garnishee.  Instead  of  paying  for  Iron  fur- 
iitshed  on  the  15th  of  each  montli,  was  to 
give  the  defendant  accepted  drafts  to  be  paid 
at  some  time  in  the  future,  the  said  drafts 
to  be  accepted  by  the  garnlRlice  upon  receipt 
•>t  bills  of  lading  for  iron  delivered,  but  tlmt 
said  drafts  were  to.  be  delivered  to  George 
F.  Uarrlman,  to  be  hdd  by  blm  until  the  of- 
ficers of  the  garnishee  sliould  notify  him  that 
the  Iron  had  ln^n  weighed,  and  stood  the 
test  of  a  chemical  analysis  made  by  the  gar- 
nishee; that  at  tbe  time  at  tbe  making  of 
this  arrangement  the  furnace  company  was 
«wing  large  amounts  of  money  for  labor  and 
material,  besides  that  which  it  owed  to  tbe 
plaintiff,  and  was  In  fact  insolvent,  and  that 
the  garnishee  knew  that  the  defendant  was 
largely  Indebted,  and  also  knew  that  the  de> 
fendant  owed  the  plaintiff  a  large  sum  of 
money,  and  knew  tliat  this  claim  was  dlsput- 
«d  by  the  defendant;  that  the  said  arrange- 
ment for  the  delivery  of  the  drafts  to  Harrl- 
man  was  made  with  the  porpose  and  Intent 
to  hinder  and  delay  the  plaintiff  from  collect- 
ing its  Claim  against  the  defendant,  or  reach- 
ing  by  gamlehment  process  any  money  that 
was  due  from  the  garnishee  to  the  defend- 
ant; that  aftw  the  making  of  said  draft  ar- 
rangement  the  garnishee  accepted  three 
drafts  payable  to  the  defendant,  for  the  sums, 
respe<:tlve]y,  of  $6,000,  $4,500.  and  $6,500,  for 
iron  delivered,  and  delivered  aaid  drafts  to 


George  F.  Harrlman,  under  said  agreement; 
that,  before  gamlslmient,  Hanlman  had 
turned  over  to  the  furnace  company  the  $6.- 
000  drafts,  and  that,  at  the  time  of  the  gai^ 
nlshment,  Harrlman  held  in  his  hands  the 
remaining  two  drafts,  and  continued  to  hold 
the  same  until  the  furnace  company  gave  and 
delivered  to  the  garnishee  a  bond  protecting 
it  from  all  loss  resulting  from  the  turning 
over  of  the  drafts  from  Harrlman  to  the  de- 
fendant; that  at  all  times  named  in  the  find- 
ings said  Harrlman  was  In  the  employ  of 
the  garnishee  as  an  accountant;  that  the 
drafts  had  never  passed  from  the  control  of 
the  garnishee  Iwfoi-e  garnishment,  and  that 
while  they  were  In  the  bands  of  Harrlman 
they  were  subject  to  the  orders  and  under 
the  control  of  the  garnishee;  that  Harrlman 
was  to  hold  the  same  until  ordered  1^  tbe 
garnishee  to  turn  them  over  u>  the  defend- 
ant; that  Harrlman  had  never  agreed  to  turn 
over  the  drafts  to  the  defendant,  and  that 
they  never  were  turned  over  until  after  the 
giving  of  the  undertaking  aforesaid,  and  un- 
til after  he  bad  been  ordered  to  turn  them 
over  by  the  garnishee,  and  that  Harrlman, 
in  holding  said  drafts,  was  acting  on  behalf 
of  the  garnishee,  and  under  Its  orders  and 
control,  and  not  In  pursuance  of  any  agree- 
ment with  tbe  defendant;  that  at  the  time  of 
the  garnishment  the  garnishee  owed  the  de- 
fendant $l,Sd0.2<},  over  and  alwve  the  sums 
mentioned  In  the  drafts;  that  no  indebted- 
ness accrued  utter  the  garnishee's  answer 
was  made,  and  that  the  garnishee  was  In- 
debted to  the  furnace  company  at  the  time  of 
the  garnishment,  except  so  far  as  tbe  gar- 
nishee is  entitled  to  credit  for  said  drafts,  in 
the  sum  of  $18,800.36.  As  conclusions  of  law 
tram  these  fiicta,  the  court  found  that  the  gar- 
nishee was  not  liable  for  the  $6,000  draft 
which  had  been  d^lvered  before  tbe  gamtah- 
ment;  that  the  agreement  for  the  making 
and  depositing  of  the  drafts  with  Harrlman 
was  fraudulent,  as  against  the  plaintiff,  and 
was  Ineffectual  to  place  the  Indebtedness  of 
the  garnishee  lieyond  the  reach  of  the  plain- 
tiff; and  that  the  plaintiff  was  entitled  to 
Judgment  tor  $12,890.36,  being  the  sum  rep- 
resented by  the  drafts  which  were  still  In 
the  hands  of  Ebirriman  at  tbe  time  of  the 
garnishment,  and  the  balance  upon  oiten  ac- 
count. Judgment  was  entered  upon  theee 
findings  for  the  plaintiff,  and  the  garnishee 
defendant  appealed. 

Spooner,  Sanborn,  Kerr  &  8po<Hier,  far  ap- 
pellant. RosB,  Dwyer  &  Ifitnitcb,  for  respond- 
ent 

WINSLOW,  J.  (after  stathig  the  facts). 
The  appellant  claims  that  the  circuit  court 
erred  (1)  In  finding  that  the  drafts  did  not 
pass  from  the  control  of  the  garnishee;  and 
(2)  In  finding  that  the  arrangement  for  tbe 
delivery  of  the  drafts  to  Harrlman  was 
fraudulent.  The  question  whether  the  drafts, 
when  in  Harriman's  posBession.  were  still 
under  the  control  of  tbe  gamlsbee^  is  a  vital 
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one.  If  the  circuit  Judge  was  rigbt  Id  flnd- 
Ing  that  they  were  still  under  its  control, 
then  this  Judgment  must  be  atfirmed.  Thin 
results  from  the  appUcation  of  well-under- 
stood  legal  principles.  The  drafts  were  uot 
binding  as  contracts,  while  undelivered. 
There  Is  no  claim  of  delivery,  except  of  a 
delivery  In  escrow.  To  make  a  good  ddiv- 
ery  In  escrow,  the  maJter  must  part  with  the 
possession,  and  divest  himself  of  ali^power 
and  dominion  over  them;  otherwise,  there 
can  be  no  escrow.  Prutsman  v.  Baker,  30 
Wis.  644.  Conceding  that  Harriman,  though 
an  employe  of  the  garnishee,  might  lawfully 
act  as  the  depositary,  still,  if  the  fact  was 
that  he  was  to  bold  the  drafts  until  he  was 
ordered  by  the  garnishee  to  turn  them  over 
to  the  defendant,  there  was  no  delivery  in 
escrow,  because  the  ga'Hiishee  retained  abso- 
lute control  over  tbem,  and  could,  by  keeiH 
Ing  sileut,  prevent  their  delivery  for  all  time. 
The  circuit  Judge  found  that  such  was  the 
fact,  and  the  legal  conclusion  necessarily  fol- 
lowed that  the  drafts  were  in  fact  undeliv- 
ered, and  that  the  debt  due  from  the  gar- 
Qlshee  to  the  main  defendant  was  simply  a 
contract  debt,  and  subject  to  garnishment 
If  the  evidence  Justifies  the  finding  of  fact, 
the  conclusion  necessarily  follows.  We  are 
not  prepared  to  say  that  the  evidence  Is  so 
clearly  against  the  finding  as  to  Justify  a  re- 
vei'sal  upon  that  ground.  The  evidence  was 
all  obtained  from  officers  of  the  two  corpora- 
tions,—the  garnishee  and  the  defendant,— and 
It  Is  quite  apparent  that  the  witnesses  were 
not  willing  witnesses  tor  the  plalntifl.  There 
ia  certainly  considerable  testimony  tending 
to  show  that  the  arrangement  was  that  Har- 
riman should  ddlrer  the  drafts  to  the  fur- 
nace com[>any  Immediately  upon  acceptance 
by  the  steel  company  of  the  inm  which  they 
represented,  but  there  Is  also  testimony  given 
by  Harriman  which  tends  directly  to  show 
that  the  agreemrat  was  that  he  (Harriman) 
was  to  hold  the  drafts  until  he  was  notified 
by  the  steel  company  of  its  acceptance,  and 
directed  to  turn  them  over  to  the  furnace 
company.  In  this  state  of  the  evidence,  we 
do  uot  feel  Justified  in  reversing  the  finding 
of  fact  of  the  trial  court 

This  crakclusion  renders  unnecessary  any 
discussion  of  the  second  question  raised  by 
the  appellant,  because,  however  that  ques- 
ticHi  may  be  decided,  the  Judgment  must  be 
affirmed.  If  there  was  no  valid  delivery  of 
the  drafts  In  escrow.   Judgment  affirmed. 

MARSHALL^  J.,  took  no  part. 


McVOT  V.  OAKES  et  at 
(Snpreme  Court  of  Wisconsin.    Oct  22,  1885.) 

Touts  or  Servant  —  Flbauinq  —  Cohtxibutobt 
Neqliobkob. 
1.  A  complaint  alleged  that,  while  plaln- 
tifTs  ward,  a  boy  seven  years  old,  was  walking 
beside  defendant's  track,  with  one  hand  on  the 
brake  rod  of  a  moving  train,  with  the  knowledge 
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of  defendnnt's  servants,  the  latter  reeU««aly 
and  wantonly  jQcrensed  the  speed  of  the  train, 
80  as  to  jerfc  the  child  from  his  feet  and  throw 
him  under  the  cars,  whereby  he  was  injored. 
Held,  that  such  acts.  If  proTed,  constituted  ac- 
tionable negligence,  and  the  complaint  was  not 
demurrable. 

2.  A  boy  seven  years  old  cannot  be  held 
guilty  of  contributory  negligence  as  a  naatt«  of 
law. 

.Appeal  from  Buperior  conrt,  Doni^a  coon- 
ty;  Charles  Smith,  Judge. 

Action  by  Edward  W.  McYoy  against  Tfaom- 
as  F.  Oakes  and  othenb  tor  personal  injuries 
sustained  by  platntUTB  ward.  From  an  w- 
der  overmllDg  a' demurrer  to  the  complaint 
defendants  appeal.  AfBrmed. 

Appeal  from  an  order  of  the  superior  cdurt 
for  Douglas  county,  oremiling  a  g«ienU  de- 
murrer to  the  complaint.  The  complaint,  la 
addition  to  appn^riate  allegations  to  sbow 
the  liability  of  the  defendants,  if  plaintlfT  is 
entitled  to  recover  at  sU,  alleges,  In  snbataiMe, 
that  «  the  4th  day  of  October,  1SB3,  plain- 
tiff's ward,  a  little  boy-  seven  years  of  age, 
while  on  his  way  borne  from  school,  had  trav- 
eled out  of  the  public  waj,  along  the  rall- 
wtLj  track,  for  some  distance,  on  account  of 
such  wa7  being  obstructed  by  defendants* 
tivln  of  cars,  when  he  climbed  upon  one  nf 
the  cars  by  Invitation  of  the  conductor,  and 
was  Induced  by  such  conductor  to  remain  on 
Boch  car  while  the  train  moved  aereral  hun- 
dred feet;  that  the  cars  stopped,  and  the  boy 
then  Jumped  off  oa  the  side  ftirthest  from  Us 
home,  and,  as  the  cars  moved  back,  be  walk- 
ed along  the  side  of  the  train,  on  a  path  com- 
monly used  and  traveled  by  the  public;  by 
eonsentof  thed^ntonts;  that,  while  bo  walk- 
ing, he  took  hold  of  one  of  the  brake  rods  and 
proceeded  in  that  way  for  a  distance  ot  500 
feet;  that  defendants*  servanta  saw  him  as 
he  was  walkliv  with  the  moving  train,  with 
one  hand  hold  of  the  brake  rod,  and  recklessly 
and  wantonly  caused  the  train  to  be  pro- 
pelled at  a  rapid  and  IncreaBing  rate  vt  speed, 
in  such  a  way  as  to  violently  Jerk  htm  tnxn 
his  feet  and  throw  him  under  the  cars,  and 
Injure  lilm. 

Ross,  Dwyer  &  Haultcb,  for  appeUantr. 
McHugh,  Lyons  &  Mcintosh,  for  respondent. 

MARSHAlL,  J.  (after  stating  the  facta). 
According  to  the  allegation  of  the  complaint, 
defendants*  so-vants,  with  knowledge  that  the 
plaintiff's  ward,  a  boy  of  such  tendw  years 
that  he  cotild  not  be  held  to  a  ref?  bigh  de- 
gree of  care,  too  young  certainly  to  be  held 
guilty  of  contributory  negligence  as  a  matter 
of  law,  was  in  a  dangerous  situation,  reckless- 
ly and  wantonly  gave  8i>eed  to  the  moving 
train,  and  suddenly  Jerked  the  child  from  his 
feet  OJiA  threw  him  under  the  cars.  It  needs 
QO  argument  or  citation  of  authority  to  sup- 
port the  i»-<q>osItion  that  such  conduct  nudet 
the  circumstances  alleged.  constitnteB  actioo- 
able  negligence.  We  do  not  deem  It  neces- 
sary to  consider  how  tlie  boy  happened  to  be 
In  the  position  be  was  at  the  time  of  the  in- 
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Jury.  Without  any  reference  as  to  how  he 
came  to  be  In  such  situation,  defendants'  serv- 
auts  at  least  owed  to  him  the  duty  not  to 
knowingly,  recklessly,  and  wantonly  injure 
him.  The  order  of  the  euperior  court  la  af- 
firmed, and  the  cause  remanded  tor  fiu'ther 
proceedings  according  to  law. 


BROWN  V.  STATE. 
(Supreme  Court  of  Wisconsin.   Oct  22,  1885.) 

PeIUUKT  — COMPLAIST  AND  ISFOHMATIOS  — VaBI- 

ASCB — Plea  in  Abatemkst— SurFioisKOi 
OF  Iniormatios. 

1.  Where  the  complaint  charged  defendant 
with  perjury  committed  on  a  trial  in  the  coun- 
ty court  on  October  7,  1802,  and  defendant 
wsired  examination,  and  the  information  sub- 
sequently filed  charged  the  commiaaion  of  per- 
jury on  a  trial  in  the  circuit  court  on  December 
16,  1892,  a  plea  in  abatement  on  the  ground 
that  there  was  no  examination  of  defendant  on 
the  offense  charged  in  the  information  should 
be  sustained. 

2.  An  information  for  perjury  must  state 
directly  thnt  defendant  was  awom  and  testified, 
and  an  allegation  that  defendant  "being  law- 
fully required  to  depose  the  truth  on  his  oath 
legally  administered,  and  being  required  to  tes- 
tify, did  willfully  and  corruptly  commit  the 
crime  of  perjury,  la  insufficient 

Error  to  drcnlt  court,  Waakeaha  comity; 
A.  Scott  Sloan.  Judge. 

Fred  Brown  waa  coiiTlcted  of  perjury,  and 
brings  error.  Berersed, 

The  plaintiff  In  error  was  arrested  on  a 
compluint  which  charged  him  with  the  crime 
of  perjury,  committed  during  the  trial  of  a 
cause  in  the  county  court  of  Waukesha  coun- 
ty on  the  7th  day  ot  October,  1S92.  Being 
brought  before  the  magistrate  who  Issued 
the  warrant,  he  waived  examination,  and  was 
bdd  to  answer  In  the  circuit  court.  In  the 
<4rcnlt  court  an  Information  waa  filed  char- 
ging him  with  the  crime  of  pci-Jury  commit- 
ted during  the  trial  of  a  cause  In  the  cir- 
cuit court  for  Waukesha  county  tm  the  toth 
day  of  December,  1892.  The  phibitlff  In  er- 
ror pleaded  In  almtement  that  he  had  no  tJx- 
amlnatlon  for  the  offense  charged  In  the  la- 
formatlon.  The  court  overruled  his  plea  in 
'  abatement.  The  Inf muatlon  was  as  follows: 
"I,  C.  K.  Armln,  district  attorney  for  said 
coont}',  hereby  inform  the  court  that  on  the 
lOtb  cUiy  of  December,  A  D.  1802.  at  said 
county,  Fred  Brown  did,  being  lawfully  re- 
quired to  depose  the  truth,  on  his  oath  le- 
gally administered  In  the  circuit  court  In  and 
for  the  county  of  Waukesha,  and  state  of 
Wisconsin,  In  a  certain  action  then  and  there 
pending,  wherein  Uary  K.  Hlgglna,  known 
as  Mary  E.  Thompson,  was  appellant;  against 
the  estate  of  Jones  B.  Hlggins,  deceased,  and 
being  then  and  there  required  in  said  case  be- 
fore said  court, .respecting  matters  therein 
in  controversy,  to  testify  therein  as  author- 
ized by  law.  willfully  and  corruptly  commit 
the  crime  and  offense  of  perjury,  in  this,  to 
wit:  That  he  was  present  at  the  marriage 
ceremony  of  Jones  B.  Ulggius  and  Mary  E. 


Thomps<m,  in  the  city  of  Jlilwaukee,  April  B, 
1892,  and  saw  said  marriage  ceremony  per- 
formed, and  was  a  witness  thereto,  whereas, 
in  truth  and  fact,  the  said  Fred  Brown  waa 
not  present  at  the  said  marilage  ceremony, 
and  did  not  see  the  marriage  ceremony  per- 
formed; and  where  the  said  marriage  cere- 
mony was  never  performed,  as  the  said  Fred 
Brown  then  and  thero  well  knew.  And  that 
said  testimony  was  material  to  the  trial  of 
the  said  case,  as  said  defendant  then  and 
there  well  knew,— against  the  peace  and  dig- 
nity of  the  state  of  Wisccmsin."  The  trial 
resulted  in  the  conviction  of  the  defendant 
He  moved  in  arrest  of  judgment  on  the 
ground  of  the  want  of  a  preliminary  judg- 
ment, and  that  the  court  had  no  jurisdiction 
to  sentence  him.  The  motion  was  overruled, 
and  the  plaintiff  in  error  was  sentenced  to 
four  years  in  the  state  prison. 

D.  J.  Hemlock,  for  plaintiff  in  error.  W. 
H.  Mylrea,  Atty.  Gen.,  for  the  State. 

NBWMAN,  J.  (after  vtatlng  the  facts).  It 
la  evident  that  the  (diBi^  of  having  cunmit- 
ted  the  crime  of  porjury  by  giving  false  tes- 
timony In  the  county  court  on  the  7th  day  of 
October,  1802,  and  the  charge  of  having  com- 
mitted the  crime  of  perjury  by  giving  false 
testimony  In  the  circuit  court  on  the  160) 
day  of  December,  1892,  are  charges  of  two 
separate  and  distinct  crimes.  The  complaint 
charges  one  crime.  The  tnft»inati<m  charges 
another.  Tbeee  is  nothing  to  show  that  it 
was  intended  by  the  information  to  charge 
the  same  crime  as  was  charged  by  the  com-  , 
plaint  Tlw  contrary  Intention  is  evld^it. 
It  is  clear  that  the  plaintiff  In  error  never 
had  a  pr^bnlnaiy  examination,  nor  waived 
It,  for  the  offeaise  charged  In  the  information. 
The  plea  In  abatement  should  have  been  sus- 
tained. 

The  Inffflmation  la  essentially  bad.  To 
charge  the  crime  of  perjury,  the  lufonnatlon 
must  at  least  charge  that  the  accused  was 
sworn  and  testified.  These  fijcts  must  be  al- 
leged directly  and  positively,  and  not  by  way 
of  inference  or  recital.  Ihey  must  be  al- 
leged with  certainty,  to  a  certain  Intent,  in 
general.  Blab.  Or.  Proc.  (4th  ICd.)  H  325.  SOS. 
554;  State  v.  DivoH.  44  N.  H.  14a  This  hi- 
formation  doea  not  allege  that  the  accused 
was  sworn  at  all,  or  that  he  testified  at  all. 
The  only  allegation  relating  to  these  facta  b 
tliat,  **l)elag  lawfully  required  to  depose  the 
truth,  on  his  oath  legally  admlntotered. 

*  *    *    and  being  required   to  testify. 

*  *  *  did  willfully  and  corruptly  commit 
the  crime  and  offbnse  of  perjury,  in  this,  to 
wit:  That  he  was  present,"  etc.  Surely  to 
say  "being  required  to  depose  the  truth,  on 
his  oath  legally  adndnlstered,"  is  not  equiva- 
lent to  saying  tiiat  he  "waa  sworn  and  took 
his  corporal  oath,"  as  the  old  forms  have  It 
Whart.  Free.  Ind.  277-279;  State  v.  DIvoll, 
supra.  It  Is  neither  a  direct  n<nr  a  positive 
allegation  that  lie  was  sworn.   It  may  ap- 
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pear,  by  uncertain  Inference,  that  the  pleader 
Intended  his  phrase  to  stand  in  the  place  of 
such  necessary  allegation.  Noi-  is  it  suffi- 
cient to  say  that  be  was  required  to  testify. 
It  should  be  alleged  that  he  did  testify.  It  Is 
not  alleged  that  the  accused  testified  "that  he 
was  iireseiit,"  etc.,  or  to  any  of  the  matters 
recited.  It  Is  no  sufBclent  subKtltute  for  these 
necessary  auctions  to  charge,  severally,  that 
be  "did  commit  wlUful  and  corrupt  perju- 
ry." The  court  should  have  aiTcsted  Jndg^ 
ment. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  according  to 
Jaw.  The  warden  of  the  state  prison  will 
suri'L'oder  the  plaintiff  In  error  to  the  sheriff 
of  Waukesha  county,  who  wUl  bold  him  In 
custody  until  he  shall  be  discharged,  or  his 
custody  changed,  by  due  course  of  law. 


GIBBS  T.  HUMPHRBT. 

(Supreme  Conrt  of  Wisconsin.    Oct.  22.  1895.) 

plrtnsksatp— notiob  of  dissolution— holding 
,  Out— Bstoppbij. 

1.  A  member  of  a  partnership,  created  by 

holding  out,  caimot,  on  dissolution  of  the  firm, 
prove  a  claim  of  his  own  against  the  firm  as- 
sets, in  competition  with  the  firm  creditors. 

2.  A  firm  c-omposed  of  A.  J.  Q.  and  J.  D. 
P.,  doing  business  as  J.  D.  P.  &  Co.,  diosolTod, 
and  DtihTisheii  a  notice  reciting  dissolution,  and 
that  the  business  would  be  carried  on  under  the 
firm  name  of  J.  B.  6.  &  Co.  The  notice  con- 
tnlniH]  no  statement  that  A.  J.  6.  bad  with- 
drawn, and  business  was  conducted  without 
further  notice  of  any  change  !n  the  firm.  £[tiil, 

.  that  A.  J.  Gr.  was  estopped  to  deny  membership 
in  the  new  firm,  in  order  to  come  in  as  a  general 
creditor  after  its  dissolution. 

Appeal  friMn  circuit  court.  Pierce  county; 
K.  B.  Bundy,  .Tudge. 

Petition  by  Mary  C.  Glbbe,  a  creditor  of  J. 
B.  Goss  &  Ca,  fOT  the  disallowance  of  a 
claim  filed  by  H.  Jj.  Humphrey,  aa  assignee 
of  A.  J.  Gobs,  against  the  assets  of  such  com- 
pany after  dtsscdutlon.  From  an  order  grant- 
ing the  petltim,  H.  L.  Humphrey,  as  assignee, 
appeals.  Affirmed. 

On  the  5th  day  of  November,  1881,  Alfred 
J.  Goss  and  J.  D.  Putnam  were,  and  had  l>een 
continuously  for  some  years  prior  tliereto,  do- 
ing a  mining  business  ns  copartners  under  the 
firm  name  of  J.  D.  Putnam  &  Co.  at  River 
Falls,  Pierce  county,  Wis.  On  the  day  par- 
ticularly named  the  partnership  was  dissolved, 
and  it  was  agreed  that  the  businees  should 
thereafter  be  contlnaed  by  J.  B.  Gos?,  as  J.  B, 
liosA  &  Co.,  and  that  he  should  nnmmc  all  the 
liabilities  of  the  old  firm,  pud  have  the  firm 
assets.  Pursuant  to  the  aforesaid  agreement, 
the  partnership  property  was  conveyed  to  J. 
B.  Goss,  being  first  transferred  to  A.  J.  Goss, 
but  for  what  reason  does  not  clearly  appear, 
and  by  him  to  J.  B.  Goss.  Immediately  aft- 
er the  dissolution  of  the  old  firm,  the  parties 
caused  the  fcrflowing  notice  thereof,  and  of 
the  fact  that  the  business  would  thereafter  be 
contlucttHi  liy  J.  B.  tiow  &  Co.,  to  l>e  pub- 


lished In  the  local  paper:  "Notice  Is  haelry 
given  that  the  copartnership  formerty  existing 
between  the  undersigned,  J.  D.  Putnam  and 
Alfred  J.  OosB,  under  the  firm  name  of  J.  D. 
Putnam  4k  Co.,  Is  this  day  disserved  by  mo 
tual  consent,  and  the  business  will  In  future 
be  caiTled  on  under  t^e  firm  name  of  J.  B. 
Goss  &  Co.,  who  will  settle  all  claims  of  the 
late  coiiartnerabip.  November  3d,  1881.  [Sign- 
ed] J.  D.  Putnam.  Alfred  J.  Goal."  The 
business  was  thereafter  conducted  without 
any  Information  to  the  public  of  a  change  iu 
the  members  of  the  firm,  exe^  such  aa  wa*: 
contained  in  the  publlKhed  notice,  till  June. 
1803,  when  A,  J.  Goss,  who  was  tlie  proprie- 
tor  a  bank  at  Hudson,  Wia.,  felled,  and  J. 
B,  Goss  also  failed.  Each  made  an  assign- 
ment for  the  benefit  of  credltwa,— the  former 
to  H.  L.  Humphrey,  the  reapondent.  At  the 
time  of  such  failures  J.  B.  Goss  was  indebted 
to  A.  J.  Goss,  at  the  bank,  to  tiie  .imoont  of 
lf45,000,  which  included  a  large  amount  of  oi6 
firm  indebtedness,  existing  at  the  txuik  at 
the  time  of  the  dissolution,  and  thereafter  as- 
sumed by  J.  B.  Goss,  and  the  balance  was  for 
money  loaned  by  A.  J.  Goss  to  enable  tbe  for- 
mer to  carry  out  his  agreement  to  aagome  and 
I>ay  tbe  J.  D.  Putnam  &  Co.  debts,  and  tu 
cany  on  tbe  business.  J.  B.  Goss  was  a  son 
of  A.  J.  Goss,  and  was  not  supposed  at  any 
time  to  be  tbe  owner  of  much  property  or 
means  of  any  kind,  but  the  father,  up  to  the 
time  of  the  assignment,  was  supposed  to  be 
very  wealthy.  Substantially  all  tbe  creditor' 
of  the  old  firm,  and  also  of  J.  B.  Goss  &  Co. 
prior  to  the  assignment,  supposed  tliat  A.  J. 
Gobs  was  a  member  of  the  new  firm.  De- 
fendant filed  a  claim,  in  the  asrignment  pro- 
ceedings of  J.  B.  Goss,  for  the  lndebtedne» 
of  J.  B.  Goas  &  Co.  to  his  assignor. 

Spoouer,  SanlKxn,  Kerr  &  Spoooer,  for  ap 
pellant  F.  M.  Whlt3,  for  respondent. 

MARSHALL,  J.  (after  statbig'tbe  facts). 
The  question  here  presented  Is,  can  the  appel 
Innt.  representing  the  claim  of  bis  assignor, 
prove  up  such  claim  In  corapetitlon  with  the 
other  creditors  ^.ho  dealt  with  J.  B.  Goss  as- 
J.  B.  Goss  &  Co.V  The  trial  court  found 
that,  as  between  A.  J.  Goss  and  tbe  creditors 
of  J.  B.  Goss,  the  two,  by  reason  of  holding 
out,  must  be  considered  as  partners  under  tbe 
name  of  J.  B.  Ooaa  &  Co.;  that  A.  J.  Goss 
end  big  assignee,  by  reason  of  the  tacts,  are 
eatnijped  from  setting  up  to  the  contrary.  TTie 
conclusion  reached  by  this  court  In  Thayer  v. 
Goas  (dedded  at  this  term)  64  N.  W.  312,  la 
conclusive  in  favor  of  the  finding  of  the  court 
below  on  this  point  Tbe  published  notice  of 
dfssolutlim  was  not  only  not  notice  that  A.  3. 
Goss  had  retired,  but  from  It  all  persons  hsd 
a  right  to  assume  that  be  occupied  tbe  same 
portion  In  tbe  new  firm  of  J.  B.  Goas  ft  Ok 
that  he  did  In  the  old  firm  of  J.  D.  Putnam  A 
Co.  Respondent  relies  uiion  the  notice  of  df» 
solution,  and  change  of  tbe  firm  name.  In 
Thread  Co.  v.  Wortendyke,  24  N,  Y.  530,  wiicir 
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the  precise  question  was  presented  In  respect 
to  a  similar  notice,  tbe  rule  was  stated  as 
follows:  "Wben  notice  of  change  of  firm 
name  l5  relied  upon  to  exonerate  a  retiring 
partner,  such  change  must  show  that  he  haa 
withdrawn  from  the  business.  A  cbange  not 
Indicating  this  la  InsulBclent  to  put  dealers 
upon  inquiry.  They  may  safely  assume,  un- 
til they  have  notice  to  the  contrary,  that  all 
the  former  partners,  not  apparently  affected 
by  the  change  of  name,  yet  roualn  la  the 
business."  Xumerotis  authorities  might  be 
cited  to  sustain  the  rule  thus  stated,  and  we 
venture  tlw  assertion  that  no  reputable  autbw- 
ity  can  be  found  to  the  contrary. 

The  general  rule  is  that  the  Individual  part- 
ner cannot  himself  prove  against  the  Joint 
estate  in  competition  with  creditors  of  the 
Brm.  Colly.  Partn.  S  921;  Burrlil,  Asslgum.  | 
170;  Petei-s  v.  Bain,  133  U.  S.  670,  10  Sup. 
Ct.  354.  This  Is  upon  the  ground  that  he 
blniself  is  liable  to  the  Arm  creditors,  and  can- 
not be  permitted  to  diminish  tbe  firm  assets 
to  the  prejudice  of  those  who  are  not  only 
creditors  of  the  firm  but  of  himself.  Llndl. 
Partn.  721.  In  case  of  an  ostensible  partner- 
ship, where  there  Is  a  general  holding  out,  as 
in  this  case,  the  same  reasoulng  w^IIl  necessa- 
rily apply.  Hie  ostensible  partner  Is  liable 
to  the  firm  creditors  the  same  as  If  he  was  a 
partno'  in  fact,  lliere  is  no  difference.  In 
re  Rowland,  1  Ch.  App.  421;  Ex  parte  Hay- 
man,  In  re  Pulsfwd,  8  Ch.  Dlv.  11.  There- 
fore, neither  A.  J.  Goss  nor  his  assignee  can 
come  In  and  prove  against  the  ostensible  firm 
of  J.  B.  Goss  &  Co.,  and  diminish  tbe  assets 
to  the  prejudice  of  those  who  are  not  only 
creditors  of  such  ostensible  firm,  but  of  A.  J. 
UoBs  himself.  Tbe  rule  as  stated  Is  conceded 
by  appellant's  councel,  but  they  urge  tbe  ex- 
ception, well  known  to  and  recognized  by  tbe 
Bngllah  courts,  that,  "when  one  or  more  mem- 
t>er8  of  a  firm  carry  on  a  distinct  trade,  proof 
vAl\  be  admitted  between  the  estate  of  tbe 
geu<»«l  and  the  particular  firm,  pari  passu 
with  all  the  creditors,  in  all  cases  where  tbe 
debt  has  arisen  from  goods  furnished  by  one 
firm  to  the  other,  In  a  manner  as  If  they  bad 
been  utterly  unconnected  in  ti-ade;  but  that, 
except  In  tbe  case  of  bankers,  this  rule  will 
not  be  applicable  when  the  debt  has  arisen 
only  frxHn  money  advanced  by  one  firm  to  the 
other."  Golly.  Partn.  i  1004,  and  cases  cited. 
The  learned  circuit  judge  found  that  the  debt 
did  not  accrue  ^om  tbe  loan  of  money  by  A. 
J.  Ooss  in  the  regular  course  of  his  sepnmte 
business,  and  in  a  manner  as  If  such  seiiarate 
business  waa  entirely  unconnected  with  the 
business  <tf  J.  B.  Goss  &  Co.,  but  that  the 
whal«  Indebtedness  accrued  In  an  effort  to 
wind  up  the  old  business  of  J.  D.  Putnam  & 
Co.;  and  this  finding  Is  fairly  supported  by 
tbe  evidence.  It  follows  that  a  dlscnsBlon  ot 
the  question  at  whether  tbe  exception  to  the 
general  rule  mentioned  is  recognized  in  this 
oonntry  would  be  needless,  and  that  the  ot- 
rler  appealed  from  should  be  affirmed.  Tbe 
order  apfiealed  from  Is  atflrmed. 


PARKER  V.  STOUGHTON  MILL  00. 
(Supreme  Court  of  WiscoDsln.  Oct  22.  1885.V 
PoREioH  Reobitbbs— AcTio:;&— FoRBie:T  JcvO' 

1.  The  receiver  of  a  foreign  mutual  losur. 
ance  company,  appointed  by  a  court  of  comjie- 
tent  juriBdictioQ,  may  maintain  an  action  tO' 
recover  en  assessment  on  a  premium  note  eiv- 
en  by  a  person  residing  in  Wisconsin,  and 
which  was  a  part  of  the  assets  of  the  Insolvent 
company  in  the  hands  of  the  receiver  at  th« 
time  the  assessment  was  made. 

2.  Under  Const  U.  S.  art  4,  i  1,  requiring 
full  faith  and  credit  to  be  given  in  each  state 
to  tha  "public  acts,  records,  and  judicial  pro- 
ceedings of  every  other  state,"  a  decree  of  an- 
lUlnoIs  court,  ordering  an  assessment  upon 
premium  notes  of  a  mutual  Insurance  cum- 
pany,  being  conclusive  in  Illinois  <m  all  mem* 
bers,  unless  attacked  by  direct  proceedings,  is- 
not  open  to  collateral  attack  in  the  courts  of 
Wisconsin. 

Appeal  from  drcult  court,  Dane  countr;  B: 
G.  Siebecker,  Judge. 

Action  by  Thomas  Parker,  Jr.,  as  receiver 
of  the  Mutual  Fire  Insurance  Company  of 
triiicago,  against  the  Stoughton  Mill  Compa- 
ny, to  recover  an  asscszmient  on  premium 
notes.  From  nn  order  dlsmtsiring  the  actknu- 
plaintlff  appeals.  Reversed. 

This  Is  a  suit  brought  by  Thomas  Parker,, 
Jr.,  as  receiver  of  the  Mutual  Fire  Insurance 
Company  of  Chicago,  against  the  Stoughton^ 
Mill  Company,  to  recover  an  assessment  made 
upon  the  said  Stoughton  Mill  Company  as  a; 
member  of  said  Mutual  Fire  Insurance  Com- 
pany, the  sntd  assessment  being  based  upon 
two  certain  [H'eminm  notes  made  by  the  said! 
Stoughton  Mill  Company  to  the  said  Mutual 
Fire  Insurance  Company,  prior  to  the  appolni- 
ment  of  the  receiver. 

Two  separate  causes  of  action  are  sM  forth- 
In  the  complaint,  one  upon  each  of  the  said' 
premium  notes.  The  material  facts  set  f<»rtb' 
in  the  complaint  are:  That  the  said  Mutiui) 
Fire  Insurance  Company  of  Chicago  was  a 
corporation  duly  raganlzed  under  the  laws  of 
the  state  of  Illinois,  and  that  the  Stoughton- 
Mill  Company  la  a  corporation  vganlzed  un- 
der tbe  laws  of  the  state  of  Wisconsin;  tliat 
on  tbe  7tb  day  of  January,  18S6,  the  firm  of 
Dow,  Townsend  &,  Co,  became  members  of 
said  Insurance  company,  and  upon  execution 
by  them  of  a  certain  premium  note  a  certain- 
policy  of  inautance  vras  issued  to  them  by 
said  Insurance  company;  that  subsequently 
said  firm  of  Dow,  Towns«id  &  Co.  assigned 
all  thetr  int^est  in  the  said  policy  of  insur- 
ance to  the  defendant,  the  Stoughton  Mill 
Company,  and  thereupon  said  Stoughtcm  Mill 
Company  became  a  member  of  said  Mutual 
Fire  Insurance  Company,  and  executed  and 
delivered  to  the  said  Insurance  company  its 
certain  premium  note,  which  la  set  out  in 
full;  that  afterwards,  and  on  or  about  the 
Ist  day  of  October,  1890,  Charles  W.  Pavey, 
auditor  of  public  accounts  for  the  state  of 
Illinois,  In  pursuance  of  chapter  73  of  tbe  Re- 
vised Statutes  of  said  state,  caused  an  exam- 
tuatiun  to  be  made  of  tlie  affairs  of  said  Mu- 
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tual  Fire  Insuraiife  Company,  and  as  a  result  | 
of  such  examination,  and  in  pursuance  of  the 
provisions  of  said  chapter  73  of  the  Kevlsed 
Statutes  of  said  state  of  Illinois,  said  auditor 
subsequently,  and  on  the  12th  day  of  Novem- 
ber, 18D0,  filad  his  petition  in  the  circuit  court 
of  Cook  county,  III.,  which  Is  a  court  of  record 
and  of  general  Juilsdlction,  for  the  purpose  of 
winding  up  the  said  comimny,  and  appoint- 
ing a  receiver  to  take  cbarge  of  Its  assets; 
that  the  said  insurance  company  and  Its  of- 
ficers and  directors  were  made  parties  to  the  < 
said  petition,  were  duly  served  with  process, 
and  appeared  In  court,  and  filed  their  answers, 
and  afterwards,  and  on  or  about  the  21st  day 
of  February,  1891,  such  further  proceedings 
were  had  In  said  cause  that  the  plaintiff  here- 
in, Thomas  Parker,  Jr.,  was  duly  appointed 
receiver  of  the  said  insurance  company;  that 
under  and  by  virtue  of  the  provisions  of  the 
said  chapter  73  of  the  Geneial  Statutes  of 
the  state  of  Illinois,  and  of  his  said  appoint* 
ment  as  receiver  of  said  company,  the  plain- 
tiff had  power  to  prosecute  and  defend  suits 
In  the  name  of  the  corporation  or  In  bis  own 
name,  etc.,  and  by  reason  thereof  wins  vested 
with  authority  to  briug  and  maintain  this 
suit;  that  subsequently  such  further  proceed- 
ings were  had  in  said  cause  that,  upon  a 
hearing  thereof,  and  In  accordance  with  the 
provisions  of  said  chapter  73  of  the  said  stat- 
utes of  Illinois,  a  decree  was  therein  entered, 
levyli^  an  assessment  of  65  per  cent,  upon 
the  premium  note  and  membership  liability  of 
all  the  members  of  said  comx>any,  and  fixing 
the  assessment  against  the  Stoughton  Mill 
CSompany,  upon  the  premium  note  hereinbefore 
referred  to,  at  the  sum  of  $435.10;  that  It  was 
provided  In  said  decree  that,  If  any  of  the  mem- 
bers of  the  fiald  company  failed  or  refused  to 
pay  the  65  per  cent,  assessment  within  30  days 
after  notice  thereof,  the  said  receiver  sliould 
proceed  to  collect  the  full  amount  of  the  lia- 
bility of  such  member;  that  due  notice  of 
such  assesfanent  had  been  given  to  the  said 
Stoughton  Mill  Company,  but  that  It  had  re- 
fused to  pay  the  same,  notwithstanding  more 
than  30  days  had  elapsed  since  the  giving  of 
the  said  notice,  and  therefore  the  receiver  was 
entitled  to  recover  on  said  premium  note.  In 
accordance  with  the  tworlsions  of  said  decree, 
the  sum  of  !;669.38. 

The  second  cause  of  action  set  out  In  the 
complaint  sets  out  a  cffllain  other  pi-emlum 
cote,  and  contains  substantially  the  same  alle- 
gations contained  In  the  first  cause  of  action, 
and,  In  addition  thereto,  the  allegation  that 
the  said  note,  on  the  14th  day  of  March,  1S90, 
and  prior  to  the  appointment  of  the  plaintiff 
as  receiver  of  said  company,  had  expired  by 
Its  terms,  and  had  been  returned  to  the  de- 
fendant, but  that  at  the  time  of  such  return 
or  surrender  the  defenilaut  had  not  paid  any 
of  the  liability  which  had  acenied  thereou 
prior  to  the  expiration  of  said  note.  The 
amount  which  the  plaintiff  sought  to  lecnva* 
upon  the  second  note  is  the  sum  of  ?17:3.37. 

Tbe  defendant  interposed  a  d«nurrer  to  the 


I  complaint  for  the  reason  that  It  appears  upon 
the  face  thereof— First,  that  the  plaintiff  had 
not  legal  capacity  to  sue,  being  only  an  officer 
of  a  court  in  a  foreign  Jurisdiction;  secoDd. 
that  the  first  count  of  the  complaint  did  not 
state  facts  sufficient  to  cimstttute  a  cause  of 
action;  and,  ^Ird,  that  the  second  connt  In 
said  complaint  does  not  state  facts  snfficieat 
to  constitute  a  cause  of  action.  Upon  the 
bearing  of  the  demurrer  the  court  sustained 
the  demurrer  as  to  the  first  cause,  namely, 
that  the  plaintiff  had  not  legal  capa<ity  to 
maintain  the  snit,  bnt  ovwruled  the  demur- 
rers to  the  first  and  second  counts,  and  dis- 
missed the  suit  at  plaintifTs  cost,  and  an  or- 
der was  entered  accordingly.  The  plalntlEf 
ai^aled  from  that  pert  of  the  order  which 
sustained  the  demurrer  and  dismissed  the  ac- 
tion, and  the  defendant  appealed  from  that 
part  of  the  order  which  overruled  the  de- 
murren  to  ttie  two  ooanta  of  tlie  complaint 

D.  X  Sf^nyler,  O.  W.  Greenfield,  and  OUn 
&  Butler,  tor  ajnMdlant,  Luse  &  Walt,  for 
respondent. 

WINST.OW,  J.  (after  stating  the  facts). 
The  first  important  question  in  this  case  is 
simple.  An  Illinois  mutual  Insurance  com- 
pany has  become  insolvent,  and  a  receiver 
thereof  has  been  app<rinted  by  an  Illinois 
court  of  competent  jurisdiction,  and  an  as- 
sessment upon  the  premium  notes  has  also 
been  made  by  the  court  The  defendant,  a 
Wisconsin  corporation,  was  Insured  in  the  In- 
solvent company,  thus  becoming  a  member 
thereof,  and  gave  its  premium  note^  which 
was  a  part  of  the  assets  of  the  company  in 
the  bands  of  the  receiver  when  the  assess- 
ment was  made.  Can  the  receiver  maintain 
an  action  in  the  courts  of  this  state  to  re- 
cover of  the  defendant  the  amount  of  the 
assessment  upon  its  premium  note?  This 
court  has  held  tliat  an  assignment  of  prop- 
erty made  by  a  foreign  court  pursuant  to  a 
bankrupt  act  does  not  tmusfer  the  title  to 
personal  property  In  this  state.  McClure  v. 
Campbell,  71  Wis.  350,  37  N.  W.  343.  Also, 
that  a  receiver  of  an  Insolvent  debtor,  ap- 
I>olnted  In  a  creditor's  suit  in  a  for^gn  state, 
has  no  title  to  the  property  of  the  debtor 
within  this  state,  and  will  not  be  allowed 
to  maintain  an  action  In  the  courts  at  this 
state  to  set  aside  an  alleged  fraudulent  con- 
veyance of  such  pwjperty.  Filkins  v.  Nun- 
nemaeher,  81  Wis.  91,  51  N.  W.  79.  Tlie 
principle  of  both  these  decisions  is  manifestly 
the  same,  namely,  that  decrees  of  foreIf;u 
courts  have  no  effect  up<m  the  title  of  proi»- 
erty  within  this  state.  This  court  has  alsu 
held,  in  effect,  that  a  foreign  receiver  will 
be  heard  to  assert  in  the  courts  of  this  state 
a  title  to  a- chose  in  action  which  he  claims 
by  an  assignment  vatfd  and  blading  against 
all  parties  to  the  litigation.  Oilman  v.  Ketch- 
am,  84  Wis.  «0,  54  N.  W.  395.  The  lam- 
named  case  rules  the  present  casa  Here  ll 
appears  that  the  receiver  has  been  invested 
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br  the  nuiiola  conrt  with  the  practical  own- 
ership of  ctaoaes  in  action  which  were  thm 
in  possession  of  the  liisurance  ooDipany,  and 
within  the  Jurisdiction  of  the  court,  nunely, 
the  premium  notes  of  the  defendant.  1  say 
practical  ownership,  because  it  is  apparmt 
from  the  complaint  that  the  corporation  It- 
«df  is  elthu-  actually  dlsaolved  or  in  process 
of  4!Has(diition,  and  aXl  its  iwoperty  is  in  the 
hands  of  the  court  Bo  ftr  as  there  can  be 
any  ownership  of  snch  property  under  such 
cixcumstances.  it  must  he  in  the  receiver. 
The  corporation  will  never  rise  to  claim  It. 
It  is  not  the  prtqierty  of  the  court,  and  lience, 
whatever  substantial  property  tli«e  Is  in  any 
oue,  most  be  In  Uie  receive,  charged,  of 
coiurse,  with  his  duties  in  ration  to  It. 
There  is  no  Qucotkoi  here  of  a  transfer  <tf 
pnqserty  in  this  state.  No  snch  tramfer  was 
nttnnpted.  The  {woperty  in  qnestloi  (that 
is,  the  deCendanfs  note,  and  its  llablll^  to 
]iay  BRaes8m«it4  was  is  Illinois,  at  the  oCBce 
4tf  tlie  company.  Tbey  were  choses  in  ac- 
tion, and  th^  altos  was  at  the  resid^KW 
of  the  company.  State  v.  Oaylord,  73  Wla. 
316,  41  N.  W.  S21.  The  case^  therefore^  is 
simply  this:  A  fcai^gn  receiver  is  attempt- 
lug  to  enforce  in  the  courts  of  tills  state  a 
ccmtraet  ctf  whldi  he  has  been  Invested  with 
tlie  practical  ownnship  a  foreign  court 
faaving  Jurisdidtoa  of  the  property  and  of  Its 
formn'  owner.  We  think  the  prtnciplea  of 
Judicial  comity  laid  down  in  Gllman  v. 
ICetcham.  snpra,  fully  cover  the  case,  and, 
(oUowing  tb«n,  we  bold  that  the  aetlrai  may 
be  maintained.  But  it  Is  ai^rued  that  the  ; 
complaint  shows  that  the  assessment  made  | 
was  inequitable  and  unjust,  and  was  in  ftict 
a  horizontal  assessment,  and  hence  will  not 
be  enforced.  Upon  this  contention  the  case 
of  Telegraph  Co.  v.  Bumham,  79  Wis.  47.  47 
N.  W.  373,  is  relied  nptxi.  That  was  a  case 
of  an  assessment,  made  by  an  Ullncds  court 
having  Jurisdiction,  upon  the  stocUu^ders  of 
a  bankrupt  telt^mph  company;  and  it  af- 
flrnintlvely  appeared  upon  the  face  of  the 
<-nmplaint  that  some  of  the  stockholders  had 
intid  40  per  cent,  of  ttieir  snbacrlptions  and 
MHiie  only  2  per  cent.,  and  that  the  assess- 
iiifnt  sued  on  was  a  horlsontal  assessment 
of  35  per  ceat.  upon  alL  This  was  held  to 
be  Cfmclodv^  unequal  and  unfair.  It  seems 
to  hnve  t>een  ccmsldered  that  the  plalntlflt 
bad.  It  blB  own  allegations.  Impeached  and 
dlscnredited  the  decree  of  the  court;  and  It 
was  held  that  the  complaint  was  demnrra- 
lile,  notwithstanding  the  fact  that  the  asseas- 
ment  was  made  by  a  court  of  competent  Jn- 
rlsdlctlon.  We  shall  not  attempt  to  Justify 
all  that  is  said  In  that  cnae.  By  tbe  consti- 
tution of  the  United  States,!  the  courts  of 
this  state  are  bound  to  give  full  ftilth  and 
«redit  to  the  "public  acts,  records  and  Judi- 
cial proceedings  of  every  other  state."  If  a 
Judgment  Is  conclnrive  in  the  state  where 
rttidered,  it  is  conclusive  hoe.  The  decree 

lArtk-lc  4,  I  1. 
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by  which  the  assessment  in  question  waa 
made  was  undoubtedly  conclusive  oa  the 
members  or  pvAlcy  headers  of  the  defunct 
company,  unleM  attacked  in  a  direct  pro- 
ceeding, notwithstanding  they  were  not  pi-es- 
ent  when  It  was  rendered.  Hawkins  v.  Glen, 
131  U.  8.  310,  0  Sup.  Ct  730;  Insurance  Co. 
V.  langl^,  62  Md.  311.  It  has  so  lieen  held 
by  the  appellate  court  of  lUlnols  in  condder- 
Ing  this  very  assessment  Band,  McKally  & 
Go.  V.  Mutual  Fire  Ins.  Co.,  C8  HI.  App.  528. 
We  can  come  to  no  other  conclusion  than 
that  we  are  bound  under  the  constitutional 
requli-ement  of  "fuU  faith  and  credit"  to 
h(rid  tlut  the  decree  making  the  assessmeut 
In  question,  being  con<dnrive  In  Illlntris  upon 
all  mranbers  and  policy  holders,  unless  at- 
tacked by  direct  proceeding,  is  conclusive 
here,  and  not  open  to  collateral  attadc. 
Griggs  V.  Becker,  87  Wis.  813,  68  N.  W.  396. 
Whatever  Is  said  in  Telegraph  Go.  v.  Bum- 
ham,  wapn,,  inctmslatent  with  this  amclu^n. 
we  are  unaUe  to  follow.  The  necessary  ctm- 
clualon  fnun  these  Cfm^derattona  Is  that  the 
ctmiplahit  stated  a  good  cause  of  action,  and 
that  the  general  demrnrer  to  the  whole  com- 
plaint on  the  ground  of  want  of  capacity  In 
the  plaintiff  to  sue  was  Improperly  sustained. 
It  was  admitted  tm  the  argument  that  an 
error  had  been  made  inadv«imtly  in  the 
statement  of  the  second  cause  of  actbm. 
wldch  roidered  It  demurrable;  ther^re  the 
dMaurrer  wlU  be  overruled  as  to  the  first 
cause  of  actltm  and  snatalned  as  to  the  sec- 
ond cause  of  action,  with  the  naual  leave  to 
amend.  The  order  appealed  from  la  reversed, 
wifb  costs  in  favor  ci  the  plaintiff,  except 
that  part  which  overrules  the  demurrer  to 
the  first  cause  of  actlm,  which  is  affirmed; 
and  the  cause  is  remanded  tor  further  pro- 
ceedinga  in  accwdance  with  this  (^inloa. 


JOHNSON  T.  SUPERIOR  RAPID-  TR.-VXSIT 
BY.  CO. 

(Sapreme  Court  of  Wisconsin.   Oct  22,  1885.) 

COXTRIBITTORT  NeGLIQBNOB— ChBDIBIUTT  OTWiX- 

NBsssa— AccinEST  ox  Strebt-Car  Trace. 

1.  Id  an  action  for  Injaries  received  while 
crossing  a  street-car  track  in  a  buxer.  on  in- 
struction that,  even  if  plaintiff  was  chargeable 
with  a  lack  of  ordinary  cnre,  she  mizht  recover, 
If  defendant's  motormao   "saw  plaintiff  ap- 

firoachin^  the  track,  unconscious  of  bis  com 
ng,  and  he  then,  seeing  ber  ia  that  attitude, 
did  not  ezercise  ordinary  care  for  her  safety," 
—is  erroneous.  Little  v.  Railway  Go.,  60  n. 
W.  706,  88  WIb.  402,  followed. 

2.  An  InstractioD  that  the  jury  should  con- 
sider "the  character  of  the  witness,  so  far  as 
you  know  it,  as  bearing  upon  the  question 
whether  a  witness  wonld  be  trathfal  and  re- 
liable, Mr  not  My  obserration  to  that  pretty 
good  persons  Bometimes  lie,  and  tlint  pretty  had 
persons  sometimes  tell  the  truth," — is  errone- 
ous, and  is  not  cured  by  another  instruction 
that  nothing  is  to  be  found  '*by  eonjectiuv,"  bat 
that  the  verdict  "must  be  based  upon  evidence," 
and  facts  inferable  from  the  proofs. 

3.  In  an  action  to  recover  for  Injaricrt  re- 
edved  while  crossinfr  a  street-car  track  (n  a 
buggy,  an  instruction  that  plaintiff  had  the  right 
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to  rely  upon  J.,  who  was  driving  the  horse,  to  | 
exercise  ordinary  care  to  aToid  danger;  that,  I 
if  J.  looked  for  approflchiug  cara,  that  wiiu  ■ 
enough  to  answer  the  purpose;  that  both  did 
Dot  hare  to  look;  and  that  uie  jury  must  regard 
plaintiff  "juat  exactly  ai  if  abe  had  hold  of  the 
reins  herself,  and  had  done  juttt  as  J.  did,'  —is 
erroneoua. 

Appeal  ft-om  superior  court,  Douglas  county; 
Charles  Smith,  Judge. 

Action  by  Caroline  Johnson  against  the  Su- 
perior Bapld-Trauslt  Kailway  Company  to  re- 
cover damages  for  personal  Injuries.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

It  appears  trom  the  record  that  Nortli  Third 
street,  which  Is  60  feet  between  the  curb  lines, 
runs  east  and  west,  In  West  Superior;  that 
the  defendant  owns  and  operates  an  electric 
railway  along  that  stieet;  that  September  1, 
1883,  between  4  and  5  o'clock  in  the  after- 
noon, the  plaintiff  was  riding  west,  with  Mrs. 
lones  and  Mrs.  Little,  In  a  covwed  phaeton, 
with  the  top  up,  and  no  cui-talns  on  the  sides, 
upon  the  south  side  of  the  track  on  said  street, 
between  Lamlram  and  Tower  avenues;  tliat 
Mrs.  Jones  was  driving,  and  an  experienced 
drirci-,  and  sitting  on  the  right;  tliat  Mrs. 
Mttle  was  sitting  in  the  middle,  and  tliis 
plaintiff  on  the  left;  that  a  sprinkling  wagou 
was  approaching  from  the  west,  and,  to  avoid 
that,  Mrs.  Jones  attempted  to  cross  the  de- 
fendant's track  by  turning  and  g<Mng  diago- 
nally, in  a  northwesterly  dhrectiou,  at  an  angle 
of  45  degrees  with  the  street;  that,  after  go- 
ing far  enough  in  that  direction  for  the  hind 
wheels  of  the  phaeton  to  he  upon  the  north 
track,  the  phaeton  was  struck  by  one  of  the 
defendant's  cars,  going  west,  and  coming  up- 
on the  pliaeton  from  the  rear;  and  each  of  the 
three  ladles  was  badly  injured,  and  each  has 
brought  a  separate  action  for  the  damages 
thus  sustained.  The  answer  consists  of  ad- 
missions and  denials,  and  alleges  contributory 
negligence  on  the  part  of  the  plaintiff.  At 
the  close  of  the  trial  the  Jury  returned  a  gen- 
eral verdict  in  favor  of  the  plaintiff  for  the 
sum  of  $1,G20.  and  also  a  special  verdict  to 
tlie  effect  (I)  that  the  defendant's  street  cars, 
at  the  time  mentioned,  collided  with  the  car- 
riage in  which  the  plaintiff  was  riding;  (2) 
that  the  plaintiff  was  riding,  as  the  guest  and 
for  pleasure,  with  Mrs.  Jones,  who  was  driv- 
ing the  hcHTses  at  the  time  of  the  accident;  (3) 
that  there  was  a  want  of  ordinary  care  on  the 
part  of  the  defendant's  servants  In  charge  of 
the  car  at  the  time;  (4)  that  such  want  of  or- 
dinary care  was  the  approximate  cause  of  the 
Injury;  {5)  that  the  person  who  was  driving 
the  horse  did  not  fall  to  exercise  ordinary 
care,  at  the  time  of  the  accident,  in  respect  to 
any  ear  that  they  had  good  reason  to  l>eiieve 
might  probably  be  apijroaclxing  from  behind; 
(6)  that  there  was  not  any  want  of  ordinary 
care  on  the  part  of  tlie  person  who  was  driv- 
ing the  horse  that  contributed  to  the  occur- 
rence complained  of;  (7)  that  #1,620  will  com- 
pensate the  plaintiff  for  the  Injuries  to  her 
pei-son.    From  the  Judgment  entered  thereon 


In  favor  ot  the  plaintiff  for  the  sum  men- 
tioned, as  damages  and  costs,  the  dtfendant 
brings  this  appeaL 

Ross,  Dwyer  &  Hanltch,  tot  appellant  M^ 
Hu^  Lyooa  &  Uclntosb,  for  req^ondest 

CASSODAY,  a  J.  (after  stating  the  factsi. 
The  Case  of  Mrs.  Little,  mentioned  in  ttw 
foregoing  statemoit,  was  before  tUs  court, 
and  revei-sed  for  errors.  Little  t.  Bailwaf 
Co.,  88  Wis.  402,  60  N.  W.  705.  It  was  tbew. 
in  effect,  b^d  that  the  portion  of  the  chu^ge 
to  the  effect  that  the  plaintiff  could  recorer. 
even  in  a  case  where  both  parties  were  galitj 
of  a  want  of  ordinary  care,  was  error.  The 
same  error  Is  present  in  this  case,  where  tlie 
court  cliarged  the  Jury  to  the  effect  that,  even 
if  the  plaintiff  was  chargeable  with  a  lack  ot 
ordinary  care,  still  the  plaintiff  should  recor- 
er,  if  "the  defendant's  motonnan  saw  tbp 
plaintiff  approaching  the  track  unconscious 
of  his  coming,  and  he  then,  seeing  her  in  that 
attitude,  did  not  exercise  ordinary  care  for 
her  safety";  and  this  was  put  on  the  grouuil 
that  the  motormau's  negligence,  in  that  eresi:. 
"was,  BO  to  st>eak,  sui^ervening.  It  is,  in  u 
sense,  negligence  after  negligence,  and  it 
the  proximate  cause  of  the  injury."  Such  pot 
tions  of  the  ctiarge  were  substantial  repeti 
Uons  of  what  was  contained  in  a  former  por 
tion  uf  the  charge.  True,  the  facts  detallei 
in  the  clause  of  the  charge  quoted  might  po^ 
sl1>iy  Justify  the  Jury  In  finding  that  the  m<. 
torman  was  guilty  of  gross  negligence  or  reik 
lesanees;  and  the  court  followed  the  portkii> 
of  the  ctiarge  mentioned  by  charging  ttiat  "l( 
the  plaintiff  was  chargeable  with  lack  of  ordi- 
nary care,  and  still  the  motonnan  Is  chargv 
able  with  reckless  negligence,  and  that  rock 
less  negligence  was  the  proximate  cause  t>f 
the  injury,  still  your  verdict  should  be  for 
plahitlff." 

2.  The  court  also  charged  the  Jury  to  thv 
effect  that:  "In  passing  upon  the  queetioD 
of  the  credibility  of  witnesses,  yon  will  si 
ways  consider,  of  course,  any  motives  that  a 
witness  may  liave  for  testifying  the  wa; 
he  does.  The  temptations  to  perjury.— yi*u 
should  always  consider  tliat  You  will  nl 
ways  consider,  of  course,  the  character  of 
the  witnesses,  so  far  as  you  know  It,  as  bear- 
ing upon  the  question  whether  a  wltiif^- 
would  be  truthful  and  reliable,  or  not.  )l> 
observation  is  that  pretty  good  persons  soiu^ 
times  lie,  and  that  pretty  bad  persons  som 
times  tell  the  truth."  In  determming  tbc 
credibility  of  the  several  witnesses,  each  Jurj- 
man  was  thus  directed  to  take  into  consid^- 
tion  his  own  knowledge  of  the  witness  or 
witnesses;  and,  In  additimi  to  that,  the  Judge 
instructed  the  Jury  as  to  what  his  owa  oti- 
serrations  had  been  in  regard  to  the  tniib- 
fulness  of  good  and  bad  persons.  As  ihis 
court  has  repeatedly  held:  "Every  party  to 
an  action  at  law  in  this  state  has  a  riglit  to 
insist  upon  a  verdict  or  finding  based  upoD 
the  law  and  the  evidence  In  the  case,  and  not 
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In  tbe  absoice  of  evidence,  upon  mere  In- 
ference, coojectare,  and  personal  experience." 
Slicrman  t.  Lamber  Oo.,  77  Wis.  22.  45  N. 
W.  1079;  LitUe  t.  BaUway  Co.,  88  Wia.  408, 
GO  N.  W.  705.  Tbe  error  mentioned  was  not 
cured  by  the  court's  telling  the  jury,  In  ef- 
fect, that  nothing  was  to  be  found  "by  con- 
jecture," but  that  their  verdict  "must  be 
based  upon  evidence"  and  facts  Inferable 
from  the  proofa. 

3.  On  tbe  subject  of  contributory  negU- 
gence,  tbe  court  charged  the  Jury  to  the  effect 
that  the  plaintiff  had  the  right  to  rely  upon 
Mrs.  Jones,  who  was  driving  the  horse,  to 
exercise  ordinary  care  to  avoid  the  danger; 
that,  if  Mrs.  Jones  looked,  that  was  enough 
to  answer  the  purpose:  that  both  did  not 
have  to  look;  that  they  must  regard  tbe 
plaintiff  "Just  exactly  as  if  she  had  hold  of 
the  reins  herself,  and  had  done  Just  as  Mrs. 
Jones  did."  We  cannot  Bauctlou  such  rulings. 
It  was  equivalent  to  saying  to  the  Jury  thai; 
even  though  the  plaintiff  might  have  avoided 
tbe  injury  by  tbe  exercise  of  ordinary  care, 
KttU  she  might  recover  if  Mrs.  Jones  ez- 
<'rclsed  ordinary  care.  We  are  not  aware 
of  any  such  doctrine  of  Imputed  care.  The 
Jury  did  not  speclflcaliy  find  that  the  plain- 
tiff was  free  from  contributory  negligence. 
The  answer  at  the  Jury  to  tbe  fifth  question 
is  merdy  to  the  effect  tbat  Mrs.  Jones  did 
not  fail  to  ecercise  ordinary  care  as  to  any 
car  she  had  good  reason  to  believe  to  be  then 
approacblng.  In  this  same  connection  tbe 
t^urt  said  to  the  Jury,  "I  don''t  think  she  [the 
plaintiff]  claims  to  hare  looked."  If  tbis  was 
true,— and  It  would  seem  that  ft  wa8,-^hen 
it  became  the  duty  of  the  court  to  nonsuit 
the  plaintiff,  or  direct  a  verdict  in  favor  of 
the  defendant.  The  charge  Is  very  lengthy. 
Numerous  exceptions  are  taken  to  It.  It 
[■ontalns  some  things  well  calculated  to  ex- 
<'lte  feeling  and  pr^udlce  In  the  Jury,  and  to 
lead  them  away  from  the  real  Issue.  Only 
a  few  ct  them  are  here  referred  to,  as,  tar 
Instance:  "I  bave  thought  of  this  case  a 
good  deal,  gentlemen.  Here  is  smue  pretty 
strong  wrong  somewhere."  The  court  then 
charges  at  considerable  length  upon  personal 
injury  cases  generally,  as  follows:  "I  notice, 
every  time  we  come  to  draw  a  panel,  the 
inestlon  Is  asked,  'Have  you  any  prejudice 
against  personal  Injury  actl(m8?*  I  hope  not, 
gentlemen.  I  hope  not.  It  Is  an  unfortunate 
xtate  of  facts.  If  we  -have  got  to  swear  a 
licrson  can't  come  into  court  and  bave  a  fair 
show  on  a  personal  injury  action.  Tlut  is  a 
iiad  state,  If  that  Is  tm^  and  It  makes  me 
out  of  patience,  almost,  to  have  tbat  as- 
sumed that  may  be  tru&  However,  peracmal 
Injury  actions  are  many  of  them  humbugs,— 
aiule  up.  Ton  want  to  search  them  as  yon 
do  any  other  action,— dft  the  wheat  from  tbe 
chaff:  but  don't  brace  up  and  say  here:  'It 

won't  do  to  give  verdicts  in  peraonal  Injury 
actions.    It  will  only  encourage  pe<^e.* 

Never  say  that.   If  you  feel  there  are  a  good 

many  humbug  actions,  why,  search,  search 


the  eridence.  That's  right.  But  don't  twace 
up  against  It.  If  anybody  here  has  suffered 
au  injury,  they  have  a  right  to  come  hito 
court  We  have  time  tor  them,  and  a  snlS- 
cient  punlshmoit  on  them,— to  put  the  costs 
on  them  and  send  them  out  without  a  vei^ 
diet.  If  they  are  not  entitled  to  one.  I  am 
not  going  to  lose  my  right  to  come  Into  court 
and  bave  my  wrongs  redressed  because  my 
neighbor  may  bare  come  into  court  when  be 
had  no  business  to."  As  was  said  by  this 
court  In  another  case,  so  we  feel  called  upon 
to  say  of  the  lengthy  charge  In  .this  case: 
"An  opportunity  for  degaut  discourse  Is  al- 
ways tomptbig  to  genius  and  ability.  But 
while  some  circumstances  invite,  othws  re- 
pel, tbe  indulgence.  To  be  apt,  the  e^es- 
slun  must  not  only  be  accurate,  but  appro- 
priate. A  strict  adherence  to  tbe  case  In 
hand  is  one  of  tbe  highest  qualities  of  Ju- 
ridical discussion.  Such  discussion  Is  neces- 
sarily concise,  db^t,  and  restricted,  rather 
than  (miate.  It  Is,  mtH^over,  cold,  logical, 
pointed,  and  without  superfluity."  Bradley 
V.  Cramer,  66  Wis.  300,  28  N.  W.  872.  The 
Judgment  of  tbe  superior  court  for  Douglas 
county  is  reversed,  and  tbe  cause  Is  remanded 
for  a  new  triaL 


JONES  V.   SUPKRIOB  BAPID-TBANSIT 
BY.  CO. 

(Supreme  Court  of  WIscodsIq.  Oct  22,  1896.) 

Appeal  from  superior  court.  Douglas  county; 
Charles  Smith.  Jadge. 

Action  by  Unie  Jonei  against  the  Superioi 
Bai^d-Trausit  Railway  Company  to  recover 
damages  for  personal  injuries.  From  a  judg' 
mrat  for  plaintiff,  defendant  appeals.  Revers* 
ed. 

Rom,  Dwyer  &  Hanitch,  for  appellant  Mc- 
Hugh.  Lyons  A  Mcintosh,  for  respondent 

GASSODAT,  a  J.  The  plaintiff  brings  this 
action  to  recover  damages  sustained  by  her  in 
the  same  collision  mentioned  in  the  case  of 
Johnson  v.  This  Defendant  (decided  herewith) 
64  N.  W.  7S3.  There  is  a  general  verdict  in 
favor  of  the  plaintiff  In  this  case  for  f^SOO, 
and  also  a  special  verdict  in  her  favor,  very 
much  the  same  as  in  that  case,  except  as  modi, 
fied  by  the  fact  that  the  plaintiff  iu  this  case 
was  driving  the  horse.  The  charge  in  this  case 
contains  one  of  the  same  errors  just  considered 
in  the  Johnson  Case,  to  the  effect  that  the  jflain- 
tlff  could  recover  even  in  a  case  where  both  par- 
ties were  guilty  of  a  want  of  ordinary  care.  As 
this  must  work  a  reversal,  and  in  view  of  the 
opinion  filed  In  that  case,  it  is  unnecessary  to 
■ay  more.  The  judgment  of  the  superior  court 
for  Dourias  county  is  reversed,  and  the  cause 
ia  remanded  for  a  new  trial. 


In  re  COUIiSON'S  ESTATB. 
(Supreme  Court  of  Iowa.  Oct  15,  1896.) 

DSSOBNT  AMD  DiSTBtBDTtON— BoMBSTBAD. 

Code.  I  2008,  provid«i  that,  if  there  o* 
no  survivor,  the  homestead  shall  descend  to  the 
Issue  of  eiuier  husband  or  wife,  exempt  from 
any  debt  of  their  parents  or  their  own.  Id.  i 
2441,  provides  that  the  distributive  share  of  the 
widuw  shall  be  so  set  off  as  to  include  the  or- 
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ilinUT  dwelliiiff  IwnH  given  by  law  to  the 
bomeatead,  or  so  much  tnereof  as  will  be  egual 
to  the  share  allotted  to  her,  unlcse  she  prefers 
a  different  arraneement,  but  no  different  ar- 
rangement shall  ^  permitted  where  it  would 
have  the  effect  of  prejudicing  the  riffhta  of  cred- 
itors. Id.  j  2440,  provides  that  the  right  of  a 
Rurriring  husband  shall  be  the  same  as  that  of 
a  Burnving  wife.  Held,  tiiat  a  sarviving  hus- 
band is  not  obliged  to  take  his  diatributire  share 
so  as  to  include  the  homestead,  and  the  home- 
stead will  descend  to  the  issue  of  the  deceased 
free  from  the  claims  of  her  creditors.  Granger 
nud  Deomer,  JJ.,  dissenting. 

Appeal  from  district  court,  Clay  county; 
l^t  Thomas,  Judt'e. 

This  ts  a  proceeding  In  probate  for  the  sale 
of  real  estiite  to  pay  debta  of  the  decedent, 
and  (or  the  distribution  of  the  proceeds  of 
sale.  From  an  order  of  the  court  refusing 
to  make  a  certain  dl^sltlou  of  a  part  of 
such  proceeds,  lone  Coulson  appeals.  Be- 
vei'scd. 

.  li.  F.  Oalpin,  fbr  appellant  Cory  &  Be- 
uils,  for  appellee. 

UOBINSON,  J.  In  September,  1891,  Jane 
GoultWD,  a  resident  of  Clay  county,  died  In- 
testate. Her  tausband  and  10  children,  the 
youngest  of  whom  was  more  tbau  21  years 
of  age,  survived  lier.  An  administrator  of 
her  estate  was  appointed,  who  commenced 
this  proceeding  for  an  order  authorizing  the 
sale  of  a  tract  of  160  acres  of  land  In  Clay 
(■ounty,  for  the  pigment  of  debta  against  the 
estate,  on  tbe  ground  tbat  tbe  penKmal  prop- 
erty was  not  sumcloit  for  that  purpose.  No- 
tice of  the  application  was  served  on  the 
husband,  chlldr^,  and  one  John  R.  Lemon, 
all  of  whom  appeared  and  Joined  In  an  an- 
swer to  the  application.  It  appears  that  the 
tract  In  question  comprised  all  the  land 
which  Mrs.  Gonlson  died  seised,  and  that  It 
Included  the  homestead  of  hersdf  and  her 
husband.  After  ho:  death  her  children  con- 
veyed their  interest  In  the  land  to  her  hus- 
Imnd.  he  sold  and  conveyed  tbe  land  to  the 
appellant,  and  she  conveyed  It  to  Lemon. 
The  hnsband  continued  to  occupy  the  bome- 
Mtead  for  about  a  month  after  the  death  of 
his  wlffe  Since  that  time  tt  has  not  been 
occupied  as  a  place  of  residence  by  tbe  hus- 
band, by  any  of  the  heirs,  nor  by  any  of 
their  grantees.  The  answer  filed  allied  that 
the  hnsband  bad  elected  to  take  his  dlstrlbu- 
tl>-e  share  of  the  land  under  the  statute,  In 
lieu  of  his  right  to  occupy  the  homestead; 
that  neither  the  homestead  nor  any  dlstrilm- 
tlve  share  In  the  land  had  been  admeasured, 
nor  In  any  manner  ^portioned;  that  the  hus- 
band was  entitled  to  an  undivided  one-third 
of  tbe  land,  which  could  not  be  subjected  tq 
the  payment  of  the  debts  of  the  decedent; 
that  the  homatead  descended  to  the  children 
free  from  liability  for  such  debts,  and  dis- 
charged of  all  claims  by  the  father;  that  the 
children  became  seised  of  the  remainder  of 
the  land,  subject  only  to  tbe  debts  of  the  de- 
cedent; and  that  by  the  conveyances  alleged 
all  the  tnterpsts  thus  acquired  vested  In  X^m- 


<H].  The  answer  asked  that  the  homeslcad 
and  (me-thli-d  part  of  the  land,  not  to  tnclude 
tbe  homestead,  be  ascertained,  and  not  soU. 
but  set  apart  for  Lemon,  and,  if  the  reuwiin 
der  of  the  land  should  be  said,  that  so  much 
of  the  proceeds  as  should  remain  after  tbe 
paym^t  of  debts  and  costs  be  paid  to  him. 
The  court  ordered  the  sale  of  the  entire  trtn 
of  land,  and  it  was  sold,  accordingly,  for  tlw 
sum  of  $2,400.  Tbe  value  ot  the  bomeatead 
was  $700.  In  February,  1893,  the  adminis- 
trator made  his  report  of  the  sale,  and  {tiii>- 
niitted  with  it,  for  approval,  a  deed  to  xi.f 
purchaser.  The  report  and  deed  were  aji 
proved  wlthont  objection  on  the  part  of  any 
OU&  Thereafter,  two  motions  were  filed  bj 
Lemon,  the  husband  of  tbe  decedent  and  her 
children.  The  first  one  asked  that  (HK-thinl 
of  the  grass  proceeds  of  the  sale  be  paid 
l^nion.  Tlie  other  also  asked  that  the  valof 
of  the  homestead  be  also  paid  to  him.  Ob 
Jectlons  to  tbe  nwtlon  were  filed  by  the  ail- 
minlatrator.  The  court  sustained  tbe  first 
motitm,  and  ordered  the  payment  of  $8ii0  to 
Lemon,  but  overruled  the  second  one.  Lem- 
on afterwards  assigned  his  Interest  in  tbe  es- 
tate to  lone  Ooulwni,  and  she  appeals  fMm 
BO  mnch  of  the  wdw  of  the  district  coott  sk 
denied  the  ai^llcatton  for  the  paymait  of  tlif 
value  of  tbe  bmneetead  to  Lemon. 

Tbe  question  we  are  required  to  determiur 
may  be  stated  as  fi^ows:  When  tbe  owner 
of  a  homestead  and  of  other  real  estate  dle» 
Intestate,  leaving  a  snrviving  husband  of 
wife,  and  Issue,  and  the  survivor  abendow 
the  homestead,  and  electa  to  take  of  the  real 
estate  the  disMbatlve  share,  as  provided  bj 
law,  may  that  share  be  so  takea  as  not  to 
include  the  homestead,  and  the  homestead  be 
permitted  to  tesoaid  to  the  Issue  of  the  de- 
ceased spouse  free  fran  all  liability  for  tlw 
debts  of  tbe  decedent? 

Sections  2007  and  200S  of  the  Cktde  are  u 
tfAlowB: 

"Sec  2007.  Upon  the  death  of  either  taiue^ 
band  or  wife,  the  survivor  may  continue  tn 
possess  and  occupy  the  whole  homestead  tin- 
til  It  is  otherwise  disposed  of  according  t* 
law. 

"Sec.  2008.  Tlie  setting  off  of  the  dlstribo- 
tlve  share  of  the  husband  or  wife  in  the  rnl 
estate  of  the  deceaaed,  shall  be  snch  a  dis- 
posal of  the  homestead  as  la  contranplsted  in 
the  preceding  section.  But  the  survlvormiQ' 
elect  to  retain  the  hoinestead  lev  life  in  lies 
of  such  share  of  the  deceased,  but  If  there  be 
no  such  survivor  the  homestead  descends  to 
tbe  issue  of  either  husband  or  wife  accord- 
ing to  flie  rules  of  descent  unless  otherwlf^ 
directed  by  will,  and  Is  to  be  held  by  stK-b 
Irane  aempt  from  any  antecedent  deba  of 
their  parents  or  th^  own." 

It  appears  that  there  were  tax,  mortgace- 
and  Judgment  liens  on  the  land  aoHA,  to  tbe 
amount  of  more  than  fl,O0O.  Those  liens  do 
not  Include  all  the  claims  against  the  es- 
tate. Therefore.  If  the  rdlef  demanded 
the  apiiellant  be  granted,  the  portion  of  tbe 
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estate  remainiDg  at  the  dispoHil  of  the  ad* 
miulHtrator  will  uot  be  sufflcient  to  pay  the 
debts  of  the  estate.    It  is  the  theory  of  the 
uiii>ellant  that  the  right  ot  the  husband  to 
occupy  the  homestead  during  bis  lifetime  was 
jiosseBSory  only,  and  that  the  title  Id  fee  to 
the  bomustead  descended  to  the  children,  sub- 
ject only  to  the  possessory  right  of  the  hus- 
band, ajid  that  when  he  abandoned  that  right 
the  title  of  the  children  was  free  from  all  In- 
cumbi'ance.    There  Is  no  doubt  that,  when 
the  distributive  share  of  the  husband  is  set 
apart  In  other  property  than  the  bomestaad, 
bis  right  In  that  is  at  an  «nd.   Burdick  t. 
Kent.  52  Iowa.  685,  3  N.  W.  6^    It  was 
beUI  in  Johnson  t.  Gaylord,  41  Iowa,  362, 
tlmt,  when  the  survivor  tmrmlnatea  his  right 
to  the  homestead  by  abandonment,  the  home- 
stead character  Is  not  terminated,  but  the 
homestead  descends  to  the  children  free  frron 
the  debts  of  the  deceased  owner.    That  de- 
cision was  based  upon  section  2206  of  the  Re- 
vision of  1860.  An  amendment  was  incorpo- 
rated la  section  2008  of  the  Cod^  which  In- 
cludes section  2296  of  the  BeTisl(m  of  1860, 
but  it  was  designed  to  determine  what  should 
be  such  a  disposal  of  the  homestead  as  would 
terminate  the  right  of  the  survivor  to  pos- 
sess and  occupy  it.    Hombeck  t.  Brown  (Io- 
wa) :>9  N.  W.  33.    The  amendment  does  not 
affect  the  character  of  the  homestead  wl)en  it 
descends  to  the  children  of  the  deceased  own- 
er.   In  Kite  v.  Kite, 79  Iowa,  491, 44  N.  W.  718. 
It  was  held  that  the  widow  of  the  deceased 
owner  of  a  homestead  was  entitled  to  one- 
third  of  his  real  estate,  that  she  could  uot  be 
compelled  by  creditors  of  bis  children  to  ac- 
cept her  share  exclusively  from  the  proceeds 
of  the  homestead,  and  that  the  Interest  of 
the  children  In  such  homestead  was  exempt 
from  seizure  for  the  payment  of  their  debts. 
Section  2441  of  the  Code  provides  that  "the 
distributive  share  of  the  widow  shall  be  so 
set  off  as  to  include  the  ordinary  dwelling 
house  given  by  law  to  the  homestead,  or  so 
much  thereof  as  will  be  equal  to  the  share 
allotted  to  her  by  the  last  section,  unless  she 
prefers  a  different  arrangement    But  no  dif- 
ferent arrangement  shall  be  permitted  where 
it  would  have  the  effect  of  prejudicing  the 
rights  of  creditors."  It  was  said  of  this  pro- 
vision, In  Slock  V.  Watson,  41  Iowa,  246,  that 
It  did  not  make  the  right  of  the  widow  sub- 
ordinate to  that  of  creditors;  and  that  rule 
was  applied  to  creditors  of  the  children  in 
Kite  V.  Kite,  supra.    The  right  of  a  surviv- 
ing husband  Is  made.  In  that  respect,  by  sec- 
tion 2440  of  the  Code,  the  same  as  that  of 
a  surviving  wife.    It  Is  settled,  also,  that  the 
homestead  is  exempt.  In  the  hands  of  the 
cliiUlren,  even  though  they  do  not  occupy  it, 
and  they  may  sell  it,  and  the  proceeds  may 
also  be  e?:empt.    The  decisions  to  which  we 
liare  referred  authorize  the  couclusion  that 
the  surviving  hnsband  or  wife  may  elect  to 
take  a  distributive  share  of  the  real  estate 
of  the  deceased  spouse,  which  sliall  not  in- 
clude the  homestead  which  was  owned  by 


the  decedent;  that  aedttors  cannot  prevent 
such  an  apportionment;  and  that  when  It  is 
made  the  hMnestead  will  descend  to  the  issue 
of  the  decedent,  and  retain  Its  exempt  char- 
acter in  their  hands.  Applying  this  conclu- 
sion to  the  facts  in  this  case,  it  follows  that 
the  husband  was  ^titled  to  one-third  of  the 
Pfoceeds  of  the  real  estate  in  question,  or 
$800;  that  the  children  of  the  deceased  wife, 
or  their  assignee,  was  entitled  to  the  value  of 
the  homestead,  or  to  $700,  and  that  the  re- 
mainder only  should  have  been  placed  under 
the  control  of  the  executor.  The  Judgment 
of  the  district  court  is  revei'sed. 

GBANGEB,  J.  (dissenting).  I  am  unable 
to  concur  in  the  conclusion  of  the  majority 
in  this  case.  I  do  not  think  that  the  oonclu- 
slom  has  support  in  a  proper  construction  of 
the  statute,  or  the  decisions  of  this  coiu-t. 
The  provisions  of  the  statute  are.  to  my  mind, 
so  clear  on  the  subject,  that.  If  any  of  the 
decisions  support  such  a  condtulon,  they  are 
erroneous,  and  should  be  overruled.  The 
proposition  as  stated  Is:  "When  the  owner 
of  a  homestead  and  of  other  real  estate  dies 
Intestate,  leaving  a  aurrlving  husband  or 
.wife,  and  Issue,  and  the  survlvw  abandons 
the  homestead,  and  elects  to  take  of  the  real 
estate  the  distributive  ahare,  as  provided  by 
law,  may  that  share  be  so  taken  aa  not  to 
Include  the  homestead,  and  the  homestead  be 
permitted  to  descend  to  the  issue  of  the  de- 
ceased spouse  free  from  ail  liability  for  the 
debts  of  the  decedents?"  As  I  understand 
the  majority  opinion,  It,  In  effect,  answers 
the  proposition  in  the  affirmative,  when  the 
effect  would  be  to  i^ejudlce  the  rights  of 
creditors;  that  is,  when  the  taking  of  the 
distributive  share  out  of  the  real  estate,  oth- 
than  the  homestead,  the  effect  would.be  to 
take  from  creditors  what  they  would  receive 
If  tiie  distributive  share  was  so  taken  as  to 
include  the  homestead.  The  proposition  may 
be  reduced  to  this:  When  the  property  of 
an  estate,  exclusive  of  the  homestead,  is  no 
more  than  sufficient  to  pay  the  creditors, 
can  the  surviving  husband  or  wife,  by  an 
electitm,  so  take  the  distributive  share  In 
the  real  estate  (one-third)  that  both  the 
homestead  and  the  one-third  are  exempt 
from  the  payment  of  debts?  It  seems  to  me 
that  the  affirmative  of  the  proposition  cannot 
be  sustained.  The  opinion  holds,  correctly, 
that  the  heirs  take  the  homestead  freed  from 
the  debts  of  the  estate.  The  law  gives  to 
the  survivor  (husband  or  wife)  either  a  ills- 
trlbutlve  share  in  the  real  estate,  or  a  home- 
stead right,  but  uot  both.  "The  sm'vivor  may 
determine  which  it  shall  be.  These  proposi- 
tions are  not  controverted.  The  following  is 
secUon  2140  of  the  Code:  "One  thii-d  In  val- 
ue of  all  the  legal  or  equitable  estates  in  real 
property,  possessed  by  the  husband  at  any 
time  during  the  marriage,  whltdi  has  not 
been  sold  on  execution  or  any  other  Judicial 
^alc.  iind  to  which  the  wife  has  made  no  re- 
linquishuieut  of  her  right,  shall  be  set  apart 
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as  her  property  in  fee  simple,  If  she  survive 
hiiQ-  The  same  ^re  of  the  real  estate  of 
A  deceased  wife  shall  be  set  apart  to  the 
aurrlvlQg  hiisband.  All  provisions  made  In 
thla  chapter  In  regard  to  the  widow  of  a  de- 
ceased husband,  shall  be  applicable  to  the 
surviving  husband  of  a  deceased  wife.  The 
estates  of  dower  and  curtesy  are  h^reliy 
abolished."  This  section  gives  to  the  Bur^ 
viTor  one-third  In  value  of  the  real  estate, 
but  it  has  no  providon  as  to  what  part  of  tbe 
real  estate  shall  go  to  make  np  the  dfatribu- 
dve  share.  Section  2441  deals  with  that  sub- 
ject, and  is  as  follows:  "The  distributive 
share  of  the  widow  shall  be  so  set  off  as  to 
Include  tbe  ordinary  dw^ng  house  given 
by  law  to  the  homestead  or  so  much  thereof 
as  will  be  equal  to  the  share  allotted  to  her 
by  the  last  section,  unless  she  prefers  a  dif- 
ferent arrangement  But  no  diff«%nt  ar- 
i-angement  shall  be  permitted  where  It  would 
have  the  eflPeet  of  prejudicing  the  rights  of 
creditors."  If  from  this  section  we  eliminate 
the  words,  "unless  she  prefers  a  different  ar- 
rangement," aud  the  words  that  follow,  tbe 
two  secticms  would  so  clearly  define  the 
distributive  share  as  including  the  dwelling 
house  as  not  to  be  open  to  construction. 
The  eliminated  words  have  no  other  mean- 
lug  than  to  permit  other  arrangements  if 
they  do  not  prejudice  the  rights  of  credit- 
ors. I  do  not  see  how  language  can  be  more 
conclusive.  It  Is  that  the  dlsti-lbutlve  share 
shall  be  80  set  off  as  to  Inclnde  the  dwelling 
house,  unless  a  diff^ent  arrangement  is  pre- 
ferred, and  such  a  preference  cannot  be  ex- 
ercised to  the  prejadlce  of  creditors. 

It  seems  to  me  that  the  opInltHi  clearly 
misapprehends  the  import  of  the  language  In 
Mock  V.  Watson,  cited.  In  that  case  the 
question  of  homestead  is  in  no  way  involved. 
The  claim  of  the  credltw^  was  that  ,the 
debts  must  be  paid  before  a  distributlre 
share  could  be  set  off.  The  case  holds  that 
the  widow  Is  first  entitled  to  her  distributive 
share,  and  the  remainder  only  la  subject  to 
the  payment  of  creditors.  In  the  opinion  In 
that  case  a  reference  is  made  to  section  2441, 
and  It  seems  to  have  been  claimed  that  any 
arrangement  other  than  applying  all  the  real 
estate  to  the  payment  of  debts.  If  necessjiry, 
was  forbidden  by  the  section,  as  prejudicial 
to  creditors,  and  that  the  widow's  right  was 
subordinate  to  theirs.  It  is  correctly  said 
that  no  such  conclusion  Is  admissible.  The 
question  of  what  part  of  the  real  estate  may 
be  taken  as  the  distributive  share  was  neither 
presented  nor  considered  In  that  case,  and 
It  Is  tbe  precise  qiiestlon  In  the  case  at  bar. 
The  case  of  Kite  v.  Kite,  also  cited,  is  clear- 
ly distinguishable  in  its  facts  from  this  case. 
It  Is  a  case  in  which  the  creditors  of  the 
heirs,  and  not  those  of  the  estate,  made  the 
claim  that  the  distributive  share  must  In- 
clude the  homestead.  If  any  other  arrange- 
ment would  prejudice  their  rights.  Refer- 
ring to  section  2441,  the  opinion  says:  "It 
seems  to  be  the  claim  of  appellant  that  this 


secti(m  requires  that  tiie  widow's  share  in- 
clude the  homestead,  where  the  credlton  of 
the  heirs  of  the  decedent  wonld  be  prejo- 
dlced  by  a  different  arrangement.  The  wid- 
ow is  entitled  to  one-third  of  the  proceeds  of 
the  whole,  and  the  creditors  of  the  helra 
of  the  decedent  have  no  rights  In  bis  estate 
which  entitle  them  to  require  the  widow's 
share  to  be  paid  exclusively  from  the  pro- 
ceeds of  the  homestead."  That  la  the  ques- 
tion in  the  case,  and  the  only  one.  The  cred- 
itors of  tbe  heirs  are  not  the  creditors  re- 
ferred to  In  the  section  under  omsld^vtioD, 
for  which  reason  their  daim  was  unfound- 
ed. The  conclusion  la  clearly  ccMrect  I  do 
not  think,  even,  that  the  reascming  of  the 
opinion  supports  the  conclasl<ai  of  the  ma- 
jority In  this  case;  but.  If  other  wise,  it  b 
not,  and  should  not  be  made,  controUloK. 
The  effect  of  the  holding  ts  to  permit  tbe 
stu^ivlng  husband  or  wife,  by  election,  to 
place,  of  tbe  real  estate,  other  than  the 
homestead,  one-third  In  value  beyond  tiic 
reach  of  creditors.  As  between  tbe  surrlvor 
and  the  heirs.  I  r^rard  tbe  rule  of  the  ma- 
jority opinion  aa  correct,  but,  under  tbe  plain 
language  of  the  law,  such  a  mle  cannot  ob- 
tain If  the  result  is  to  prejudice  creditors. 
The  district  court  seemed  to  be  of  this  view, 
and  I  think  Its  Judgment  ahould  be  affirmed 
Mr.  Justice  DBBMBB  cMumn  In  this  dis- 
sent 


BBADLET  et  aL  v.  BAILBT  (SAUMIS,  la- 

tervener). 

(Supreme  Court  of  Iowa.  Oct  16,  1885J 
Attachment  —  Evidenob  —  ArrjiCKt^fa  AMte!c* 

UEST  TOB  CkEDITOBS — PARTIES. 

1.  In  an  action  of  attachment,  wherein  an 
assignee  intervened,  ciaimins;  the  property  du- 
der  a  deed  of  assignment  from  defendant  it 
may  he  shown  that  certain  creditors  were  pr>~ 
ferred,  and  that  the  assignmeut  waa  void,  and 
therefore  the  property  subject  to  attachment. 

2.  Where  deiendaat,  when  insolvent  niMl 
shortly  before  making  an  asaignment  execute-) 
several  mortgages  and  conveyances  to  seture 
alleged  indebtedness,  with  intent  to  give  pn-t- 
erence  to  certain  creditors,  the  tranaactioin*  in- 
validate the  assignment  under  Code,  f 
nroviding  that  no  general  aasignmetit  of  pn>i> 
erty  by  an  insolvent  shall  be  valid  unleas  it  l« 
made  for  the  benefit  of  all  his  creditors  propor- 
tionately. 

3.  Where,  in  attachment,  tbe  assignee  on- 

(ier  a  general  assigument  for  creditors  by  de- 
fendant intervenes,  claiming  the  pro|»ertr  at- 
tached, the  joinder  of  i-reditors  prefermi  by 
mortgage  on  other  property  is  not  necessary 
to  the  determination  of  the  ralidity  of  the  as- 
signment  as  between  plaintiff  and  the  assigneiv 

Appeal  from  district  conrt  Plymouth  coim- 
ty;  F.  R.  Gaynor,  Judge. 

Action  at  law  aided  by  attachment  against 
defendant.  Bailey.  J.  U.  Sammis  Intenen- 
ed,  claiming  the  attached  property  as  as- 
signee for  the  benefit  of  Bailey's  creditors. 
Plaintiff  replied,  contesting  the  validity  of 
the  assignment  claiming  that  it  la  void  by 
reason  of  preferences,    intervener  demur- 
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red  to  the  reply,  which  demnrrer  was  nis- 
t^Ded,  and  x^Intlff  appeals.  Berened. 

Arvo,  MoDnffle  &  Relchmann  and  Wright 
A  Baldwin,  for  appellant  Sammla  &  Scott, 
for  appellees. 

DEBMER,  3.  On  February  27,  ISM,  plain- 
tiff brought  this  action  to  recorer  of  de- 
fendant. Bailey,  the  amount  due  and  to  be- 
come doe  upon  12  promissory  notes  executed 
X>7  said  BaUey,  and  the  farther  snm  of  f 229.- 
03  upon  an  open  account.  It  alleged  suffl- 
clmt  gronnds  tor  attachment,  and  thereupon 
a.  writ  issued,  which  on  February  28th  was 
levied  upon  certain  personal  property  of  de- 
fendant. Bailey.  April  16,  1894,  one  J.  U. 
Sammls  Interrened  In  the  action,  claiming 
title  and  right  to  the  possession  of  the  prop- 
*  erty  levied  upon,  under  a  deed  of  assignment 
executed  to  him  by  defendant.  Bailey,  on  the 
ad  day  of  February,  1894,  and  duly  record- 
ed on  the  23d  of  February  of  said  year. 
Thereafter  plaintiff  filed  Its  answer  to  the 
petition  of  intenrentlcm,  in  which  it  In  sub- 
stance admitted  the  execution  of  the  deed  of 
general  assignment.  It  also  alleged  that 
within  five  minutes  of  the  recording  of  the 
deed  of  assignment  a  certain  mortgage  was 
placed  on  file,  covering  part  of  the  assigned 
ta^oods,  from  Bailey  to  one  Pageler.  to  secure 
\n  alleged  indebtedness  of  $2,500;  that  In 
December,  1803,  Bailey  purchased  some  real 
estate  In  South  Dakota  for  the  sum  of  $1.- 
000,  and  to  secure  an  alleged  Indebtedness 
due  his  wife,  Minnie  Bailey,  the  title  was 
taken  In  her  name;  that  on  February  21, 
18&4,  Bailey  and  his  wife,  to  secure  an  al- 
leged indebtedness  due  one  Carrie  Bailey, 
deeded  by  wananty  deed  a  cwtain  lot  In 
the  town  of  Le  Mars  to  said  Carrie  Bailey, 
which  was  placed  on  record  at  or  about  the 
time  of  the  recording  of  the  deed  of  gener- 
al assignment;  that  on  or  about  February 
10,  1S84,  Bailey  purchased  from  one  Wood- 
ward certain  other  lots  In  Le  Mars,  and 
agreed  to  pay  him  therefor  in  certain  proper- 
ty from  his  stock  of  goods;  that  the  title 
to  snid  lot  was  taken  In  the  name  of  Min- 
nie Bailey,  to  secure  an  alleged  indebtedness 
due  her;  that  afterwards  Woodward  assign- 
ed his  claim  against  Bailey  to  one  Heitsma; 
that  about  the  time  of  the  making  of  the 
deed  of  assignment  the  said  Heitsma  agreed 
to  receive  from  Bailey  certain  property  In 
satisfaction  of  his  claim;  that  immediately 
after  the  filing  of  the  deed  of  assignmoit 
Bailey  delivered  to  Heitsma  the  property 
agreed  upon,  and  in  this  manner  settled  and 
paid  the  Indebtedness  due  Heitsma  after  the 
making  and  recording  of  the  deed  of  as- 
signment; that  at  the  date  of  all  these  trans- 
actions Bailey  was  insolvent.  Plaintiff  fur- 
ther alleged  that  In  the  making  of  all  these 
transfers  Bailey  intended  to,  and  did  In  fact, 
make  a  general  assignment  for  the  benedt 
of  his  creditors,  and  that  the  same  were 
made  with  intent  to  give  preference  to  those 
last  mentioned;  that  all  of  said  Instruments 


and  transfers  were  Intended  to,  and  did  tat 
fact,  constitute,  as  a  whole,  a  general  as- 
signment of  the  property  of  Bailey  for  the 
ben^t  of  his  creditors,  with  preferences  to 
certain  of  them;  that  by  the  conveyances 
aforesaid  Bailey  conveyed  all  hla  property, 
and  that  they  were  executed  at  the  same 
time,  and  as  parts  of  one  and  the  same  trans- 
action, and  at  the  time  of  the  execution 
thereof  Bailey  was  Insolvent,  and  that  he 
Intended  by  the  execution  of  such  convey- 
ances, deeds,  and  mortgages  to  moke  a  gen- 
ial assignment  for  the  benefit  of  his  cred- 
itors, with  preference  to  some  of  them,  and 
that  said  transactions  did  constitute  a  gen- 
eral assignment  with  preferences  to  some  of 
the  creditors,  and  Is  therefore  void;  that  In 
the  execntim  of  these  transfers  the  defend- 
ant. Bailey,  was  guilty  of  fraud,  and  that 
they  were  all  executed  with  Intent  to  hlndor, 
delay,  and  defraud  the  creditors  of  Bailey, 
In  which  intent  Sammls  participated.  To 
this  answer  Intenrowr  demurred  upon  the 
foUowIng  grounds:  "(1)  Plaintiff,  by  said 
answer,  attempts  to  attack  the  general  as- 
signment, valid  on  Its  face,  and  the  assign- 
ee's title  to  the  assigned  propwty,  collateral- 
ly. (2)  Said  answer  falls  to  state  any  de- 
fense to  the  cause  of  action  set  out  In  in- 
tervener's petitltxi,  for  that  It  shows  upon 
its  face  that  no  preference  was  made  or  hi- 
tended  In  the  execution  of  the  assignment 
under  which  Intervener  claims:  that  it  shows 
upon  its  face  that  the  various  iostruments 
referred  to  in  said  answer  were  not  executed 
at  the  same  time,  and  were  not  parts  of  one 
and  the  same  ttansactlon;  that  all  of  said 
Instruments  together  do  not  constitute  a  gen- 
eral assignment;  but  that  said  answo-  af- 
firmatively shows  that  the  several  Instru- 
ments referred  to  were  Q^ecuted  at  different 
times,  to  different  parties,  based  upon  a  dif- 
ferent consideration;  and  that  they  were  ex- 
ecuted with  the  knowledge  and  consrat  of 
grantees  named  in  the  several  instruments." 
This  demurrer  was  sustained  by  the  lower 
court,  and  plaintiff  bilugs  error. 

1.  We  set  out  the  grounds  of  the  demurrer 
in  full,  in  order  that  tbe  exact  questions  pi^ 
sented  by  this  appeal  may  be  understood 
The  first  one  is:  Was  the  property  attached 
In  this  case,  under  the  facts  pleaded  in  the 
answer  to  the  petition  of  Intervener,  in  cus- 
todia  legls,  so  that  it  cannot  be  taken  on  at- 
tachment? There  Is  much  contrariety  of 
opinion  upcm  the  question  as  to  whether  pr<^ 
erty  in  the  hands  of  an  assignee  Is  In  custudia 
legls,  and  as  to  whether  a  deed  of  asslgnuieut 
may  be  collaterally  attacked;  and  our  pur- 
pose will  be  to  determine  whether,  under  the 
facts  pleaded  In  plaintiff's  answer,  the  prop- 
erty attactied  was  in  custodla  legls.  Our  stat- 
ute Code.  I  2115)  provides:  "No  general  as- 
signment of  property  by  an  Insolvent  or  in 
contemplation  of  insolvency  for  th^  benefit  of 
creditors  shall  be  valid  unless  It  be  made  tat 
the  benefit  of  all  his  creditors  in  proportion 
to  the  amount  of  their  respectlrs  datana." 
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TbB  oDswec  In  this  esse  recites  that  the  gen- 
eral aaalgnment  in  this  case  consisted  not  only 
of  the  deed  of  assignment  proper,  bnt  the 
other  mortgaces  and  conreyances  as  well. 
That  they  were  all  made  at  practically  the 
same  time,  and  with  the  Intent  that  aU,  taken 
together,  should  amount  to  a  general  assign- 
ment. That  a  general  assignment  may  be  so 
made  has  been  the  uulvei-sal  holding  of  this 
court.  BuiTowB  T.  Lehndorff,  S  Iowa,  9G; 
('ole  T.  Dealbam,  13  Iowa.  651;  Van  Patten  t. 
Burr,  52  Iowa,  518,  3  N.  W.  524;  Moore  T. 
Church.  70  Iowa,  208.  80  N.  W.  855;  Perry  T. 
Vezbaa,  63  Iowa,  25,  18  N.  W.  657;  Far- 
weU  V.  Jones.  G3  Iowa,  31G,  19  N.  W.  241; 
Bank  V.  Crittenden,  66  Iowa,  237.  23  N.  W. 
CAii:  Kohn  t.  Clement,  58  Iowa,  589,  12  N.  W. 
550;  and  other  cases  cited  In  the  DIgeaL 
Whether  a  deed  of  assignment  which  is  ex- 
ecuted at  or  about  the  Bame  time  as  other  con- 
veyances or  mortgages  upon  a  debtor'a  prop- 
erty may  be  considered  with  such  other  con- 
veyances as  constituting  a  general  assignment 
for  the  benefit  of  his  creditors  is  a  question 
of  intention,  to  be  arrived  at  from  all  the 
circumstances  in  the  case.  If,  as  is  alleged 
In  this  case,  Bailey  intended  all  these  papei-s 
to  coastitute  and  be  a  general  assignment  for 
the  benefit  of  his  creditors,  then  It  is  invalid 
under  the  statute  before  quoted,  because  It  Is 
not  for  the  benefit  of  all  his  creditors  in  pro- 
portion to  the  amount  of  their  respective 
claims.  It  gives  to  some  a  preference  over 
others,  and  is  therefore  void.  It  must  not 
be  assumed  from  what  we  have  said  that  a 
debtor  cannot  make  a  partial  assignment  of 
his  property,  or  that  he  cannot  secure  a  part 
of  bis  credltora  in  full,  and  afterwards  make 
an  assignment  for  the  benefit  of  the  remain- 
ing creditors.  Such  right  has  too  long  been 
recognize<1  to  be  no^  overthrown,  and  we  are 
not  establlshiuE  a  rule  in  conflict  therewith. 
What  we  do  hold  is  that,  under  the  allega- 
tions of  the  answer,  the  trmisacticms  referred 
to  ther^n  by  reasons  of  the  Intent  of  BaUey 
constituted  a  general  assignment  for  the  ben 
efit  of  creditora,  void  by  reason  of  preference 
given  te  some  of  them.  If  it  should  turn  onl 
on  trial  that  no  such  thing  was  Intended  by 
the  execution  of  these  papers,  that  but  a  par- 
tial sseigument  was  designed  by  Bailey,  or 
that  no  thought  of  making  a  general  assign- 
ment was  in  his  mind  when  the  mortgages 
and  conveyances  were  made,  then  the  assign- 
ment was  valid,  and  not  subject  to  the  objec- 
tion now  being  considered.  It  is  said,  how- 
ever, that  as  soon  as  the  deed  of  assignment 
was  executed  the  property  covered  by  it  be- 
came subject  to  the  control  of  tlie  court,  was 
in  the  custody  of  the  law,  and  not  subject  to 
attachment.  This  view  overiooiu  the  fact 
that  the  statute  declares  an  assignment  with 
preferences  Invalid.  If  Invalid,  It  has  no 
force^  and  is  as  If  never  executed.  If  the  a»- 
stgnment  Irf  void,  bow  does  the  court  acquire 
jurisdiction  of  the  property?  Will  the  court 
execute  a  Told  trust?  Will  it  recognize  the 
preferred  claims,  and  pay  them  to  the  preju- 


dice of  other  claimants?  Will  It,  In  tiie  face 
of  a  statute  declaring  the  assigDment  invalid, 
proceed  to  treat  it  as  valid,  and  assume  t» 
distribute  the  proceeds  as  against  the  expvs» 
will  of  the  assignor?  It  seems  to  us  tbat 
there  is  no  escape  from  the  conclusion  that  au 
assignment  with  preferences  is  void,  and  tkat 
creditoL'S  may  levy  upon  the  prop^ty  of  their 
debtor,  and  subject  It  to  the  payment  of  their 
debts,  notwithstanding  the  «Kecutlon  of  the 
deed  of  assignment  Such  an  assignment  Ms 
no  force,  and  does  not  operate  to  place  the 
property  of  the  assignor  In  custodia  Iflgis. 
The  voluntary  act  of  the  debtor  la  reqolml 
before  the  court  may  assume  jurisdiction  over 
his  property,  and  until  this  act  is  dwe  In  ac- 
cord with  the  statute  the  property  is  not  in  the 
custody  of  the  law;  at  least  not  so  far  in 
custodia  legis  but  that  creditors  may  attach  ' 
it  This  conclusion  is  not  in  conflict  with  tlw 
opinion  of  this  court  In  the  case  of  Shoe  Co. 
V.  Mei-cer,  84  Iowa,  537,  51  N.  W.  415.  Ilk 
that  case  the  exact  question  we  are  now  dis- 
cussing was  reserved,  and  it  is  expressly  said: 
"But  we  are  not  to  be  understood  as  holdiue 
that  an  assignment  Invalid  or  void  as  con  tra- 
velling the  provisions  of  the  statute  will  op- 
earaxe  to  place  the  assigned  property  In  such 
ciutody."  We  may  with  profit.  In  view  of  the 
arguments  of  counsel,  quote  also  this  sentent-e 
from  that  opinion.  "We  think,  witliout  doubt 
tluit  where  an  assignment  is  regularly  made, 
and  the  assignee  la  in  possession  of  the  prop- 
erty for  the  settlement  of  the  estate,  such 
IMoperty  Is  In  the  custody  of  the  law."  Id 
this  case  we  hold  that  under  the  allegatiouii 
of  the  answer  the  assignment  was  not  regu- 
larly made,  and  that  it  Is  In  oontrarentioik 
of  the  statute^  Note,  too,  that  the  only  ques- 
tioa  in  the  Shoe  Co.  Oase  was  whether  an 
alleged  fraudulent  designation  in  tlie  sched- 
ule of  claims  of  certain  persons  as  creditors 
who  liad  no  claims  against  the  assignor  ren- 
dered the  assignment  Invalid.  It  was  held 
that  It  did  not,  and  what  is  said  by  way  of 
argument  has  reference  to  this  state  of  facts. 
The  case  of  Mehlhop  v.  Ellsworth  (decided 
at  the  present  term)  64  N.  W.  638,  is  In  hai^ 
mony  with  this  opinion. 

Again,  it  is  suggested  in  argument  that, 
as  the  holders  of  the  deeds  and  mortgages 
are  not  parties  to  this  actl<Mi.  the  assign- 
ment cannot  be  declared  fraudulent,  and  the 
relief  asked  by  plalntUT  granted.  TUs  ob- 
jection is  not  made  a  ground  of  daunrrer. 
and.  If  it  were,  we  can  see  no  force  In  the 
suggestion.  Plaintiff  Is  resisting  a  claim 
made  by  the  intervener  under  a  deed  of  aa- 
signmoit  upon  the  ground  ttiat  this  deed  of 
assignment  Is  part  of  a  general  assignmeut 
which  Is  invalid.  If  it  succeeds  In  Its  cUilm. 
thai  It  proceeds  with  Its  attachment  aa  against 
any  claim  of  the  intervener  to  the  pn^ieny. 
Whether  the  transfers  by  way  of  mortgagf 
and  deed  to  the  so-called  "preferred  crediton" 
are  valid  or  not  will  not  of  coarse^  be  deter^ 
mined  in  this  action.  If  the  parties  holding 
these  convej-aaces  oc  mortgalicB  make 
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claim  to  tbe  attached  property,  tbey  may  as- 
sert It  In  proper  proceeding*.  Perh^s  a  suit 
to  equity  against  all  these  parties  wotild  He 
to  set  aside  all  tbe  deeds,  mortgages,  and  con- 
veyances, as  well  as  the  deed  of  asslgnmeot; 
and  It  may  be  that  this  would  be  the  most 
efficacious  remedy.  But  It  wlU  be  time  to  de- 
cide these  qnestionB  when  they  are  properly 
presented.  Our  conclusions  on  this  branch  of 
the  case  are  fnlly  sustained  by  authority.  See 
Van  Horn  t.  Smith,  59  Iowa,  142,  12  N.  W. 
789;  Van  Patten  t.  Burr.  52  Iowa,  51S,  3  N. 
W.  524;  State  v.  Rose  (N.  D.)  58  N.  W.  614; 
Farmer  v.  Cobban  (Dak.)  29  N.  W.  12; 
Wright  T.  Lee  (S.  D.)  55  N.  W.  931;  Lesher  v. 
Getman,  28  Minn.  93,  9  N.  W.  SS5. 

2.  The  second  ground  of  demurrer  presents 
the  question  as  to  whether  the  answer  pleads 
facts  amounting  to  a  general  assignment  void 
because  of  preferences.  Counsel  for  appellees 
rely  npoti  Lampson  t.  Arnold,  19  Iowa,  479, 
wherein  It  Is  stated  that:  "It  la  still  com- 
petent for  any  debtor  to  pay  a  part  of  his 
creditors  In  full,  to  secure  another  part  by 
mortgage  or  deed  of  trust  upon  a  part  of  his 
property,  to  make  a  partial  assignment  of 
such  other  property  for  the  benefit  of  certain 
other  of  his  creditors,  with  or  without  prefer- 
foice,  aftd  afterwai-ds  to  make  a  general  as- 
signment. The  statute  simply  provides  that 
such  general  aaslgnmeat  shall  not  be  valid  tm- 
less  It  is  made  for  the  benefit  of  all  pro  rata." 
We  are  guile  content  with  this  rule.  The  only 
dUnculty  Is  in  applying  It  to  the  facts  of  this 
case.  According  to  the  anegatlons  of  the  an- 
aiwer,  the  transfers,  mortgages,  and  convey- 
ances were  not  distinct  and  separate,  but 
were  parts  of  one  transaction,  made  for  the 
purpose  of  effecting  a  general  assignment  for 
the  benefit  of  credltore.  In  which  some  were 
preferred.  Tbe  answer  distinctly  alleges  that 
Bailey  intended  them  all  as  parts  ftfone  trans- 
action, and  intended  thereby  to  make  a  gen- 
eral alignment  The  fact  that  these  conveyan- 
ces were  executed  at  or  about  the  same  time 
Lb  not,  it  Is  true,  necessarily  controlling.  It 
iB  the  Intent  of  the  debtor,  as  we  have  before 
stated,  which  is  determlnatlTe  of  the  ques- 
tion. The  case  is  very  like  Van  Patten  v. 
Burr,  sajRH.  See,  also,  Moore  v.  Church,  Per^ 
ry  V.  Veztna,  aud  Bank  v.  Crittenden,  supra; 
also  Lumber  Co.  v.  Ott,  142  IJ.  S.  622,  12 
Sop.  Ct.  818.  The  lower  court  erroneously 
Bostalned  the  demurrer  to  the  platntlfl's  an- 
swer, and  the  judgment  la  reversed. 


STATE  V.  KENT. 
(Supreme  Court  of  Iowa.    Oct  23,  18^.) 

Appeal  frmn  district  court.  Polk  county. 

The  defendant  was  Indicted  for  uttering  a 
forjfed  initmment.  He  was  tried  and  convict- 
ed, and  he  appealed  to  this  court.  Affirmed. 

PBK  CURIAM.  Tbe  case  was  submitted  to 
this  court  bv  tbe  attorney  eeneral  upon  a  Auly- 
anUientlcated  codt  of  the  indictment,  entry  of 
noord.  mad  JndRmait,  and  notice  »f  appeal. 


An  examination  of  the  record,  as  thus  present- 
ed, diBcloses  no  error,  and  tbe  judgment  is  af- 
firmed. 


'8TATB  V.  PITOHBIR. 

(Supreme  Court  of  Iowa.    Oct  21, 1885.) 

Appeal  from  district  court  (Say  conutyt  Lot 
Tbomas.  JnAgt. 

PER  CURIAM.  This  cause  is  submitted  on 
a  transcript  of  a  part  of  the  record,  which  shows 
that  the  defendant  was  convicted  of  the  crime 
of  larceny,  and  adjudged  to  be  impristmed  in 
the  penitentiaiT  at  Anamosa  for  toe  term  of 
two  years,  and  that  he  appeals.  The  record 
submitted  does  not  show  any  error,  and  the 
judnnent  of  the  district  court  is  affirmed. 


ADKINS  V.  SMITH,  Coun^  Auditor,  et  al. 
(Supreme  Court  of  Iowa.    Oct  21. 189S.) 

HtGHWATS  —  ESTIBUBHUBST  —  DaKAGBB  —  SCVFI- 

OIBKCT  or  E^DEHCB. 

Where,  on  appeal  from  an  assessment  of 
damsces  consequent  upon  the  establishment  of 
a  highway,  it  appears  to  have  been  conceded 
that  It  would  be  necessary  to  take  eight  acres  of 
appellant's  land,  tbe  value  of  which  woold  be  at 
Ipast  f 280,  and  that  a  new  fence  which '  the 
highway  would  rmder  necessary  would  cost 
about  $160,  that  he  would  lose  200  shade  trees, 
and  would  be  compelled  to  move  a  half  mile  of 
fence  already  bailt,  besides  having  his  farm  di- 
vided by  the  road,  a  judgment  awarding  appel- 
lant $200  damages  will  be  reversed. 

Appeal  from  district  court.  w«ittH**m  coun- 
ty; D.  R.  Hindman,  Judge. 

Appeal  tram  an  asussmeiit  of  damages. 
Bevened. 

Wesley  Martin,  fbr  appellant 

KINNE.  J.  1.  Plalntifr  Is  the  owner  of  sec- 
tion 21  and  the  W.  ^  of  sectitm  22,  towndiip 
89,  range  24  W.  of  the  fifth  P.  M.  In  Hamil- 
ton county,  Iowa.  The  county  auditor,  and 
the  pcraona  petitioning  for  the  location  of 
'.  tbe  highway  hereafter  described,  are  made 
'  defendanta  The  action  Is  an  appeal  from  an 
assessment  of  damages  by  a  jury  in  the  dis- 
trict raurt  in  favor  of  plaintiff.  The  jury 
awarded  piahitifr  tbe  sum  ot  $200.  Th0  high- 
way, as  located  by  the  board  of  supervtsors. 
begins  at  the  southeast  comer  of  section  21, 
In  the  township  and  range  aforesaid,  and 
runs  thence  north  on  the  section  lines  for  two 
miles.  nUa  road  would  divide  plaintiff's 
farm,  leaving  a  section  west  of  the  road  and 
a  half  section  east  of  it  This  road  would 
take,  as  is  conceded,  eight  acres  of  plaintiff's 
land.  Situated  on  the  land  so  taJaai  are  197 
trees,  being  maples,  box  ^ders,  aud  walnut 
trees.  The  maple  trees  are  from  four  to  six 
Inches  in  diameter;  the  walnuts,  smaller. 
There  are  h<^  pastures  fenced  off  and  used 
where  the  road  is  located.  The  buildings 
are  all  on  eectlou  21,  and  section  22  Is  mostly 
used  for  pasture.  The  opening  of  this  high- 
way woidd  zeqnlre  the  «ectlon  of  a  mile  of 
fence,  which  would  cost  $1S0.  Half  of  the 
present  fence  wonld  have  to  be  moved. 
Every  witness,  aoEcept  ooe,  who  twttflfttl  ob 
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the  trial  below  placed  tbe  valae  of  tbe  land 
at  $35  per  acre,  prior  to  tbe  location  of  tbe 
highway.  One  witness  put  It  at  from  983  to 
¥35.  The  estimate  oC  difference  In  tbe  value 
of  the  land  before  and  after  the  taking  of  this 
«lght  acres  of  ground  varied  greatly.  Every 
witness  on  the  port  of  plaintiff,  save  one, 
placed  tbe  difference  at  from  $1,000  to  $2,000; 
the  one  pat  It  at  $400.  Three  of  defendants* 
witnesses  testified  there  would  be  no  dlffer- 
■ence  In  value,  but  two  of  them  showed  by 
their  answers  that  they  took  benefits  Into 
■consideration.  Two  other  witnesses  on  part  of 
■defendants  say  the  difference  In  value  would 
be  the  value  of  the  eight  acres  taken;  <aie 
says  tbe  dlfferoice  is  $240;  one  says  that  i 
$100,-  added  to  the  value  of  the  eight  acres 
taken,  would  be  tbe  difference  In  value  of  the 
farm;  and  another  fixes  the  dlffereuce  In 
value  at  the  value  of  the  land  taken  and  cost 
of  fencing.  Now  it  Is  Insiated,  in  view  of  tbe 
«vidence  and  facts  disclosed  upon  the  trial, 
tliat  the  verdict  ($200)  is  not  supported  by  the 
evidence.  We  think  this  verdict  cannot  be  sus- 
tained. Here  we  have  a  case  where  the  testi- 
mony overwhelmingly  shows  that  eight  acres 
of  land,  worth  at  least  $280.  is  taken  by  tbe 
highway.  It  is  not  disputed  tiuit  a  new  fence 
must  be  built,  which  the  evidence  shows  wlth- 
•out  conflict  will  cost  $150.  One-half  mile  of 
fence  must  be  moved.  At  what  cost  does  not 
appear.  Almost  200  trees  will  be  destroyed, 
which  are  valued  from  nothing  up  to  75 
-cents  a  tree.  Hog-pasture  fences  must  be 
changed.  Stock  must  be  driven  across  a 
highway  for  all  time,  increasing,  as  the  evl- 
•dence  shows  without  conflict,  the  cost  of 
operating  the  farm.  It  Is  Impossible  to  un- 
derstand by  what  process  the  jury  could  ar* 
rive  at  the  conclusion  that  the  difference  in 
value  to  the  farm,  before  and  after  the  tak- 
ing of  this  eight  acres  of  land,  was  less  then 
the  value  of  tbe  land  actually  taken,  to  say 
nothing  about  all  of  the  other  undisputed 
Items  of  damage  which  were  establi^ed,  and 
wlileh  conclusively  show  that  the  verdict  was 
from  any  fair  view  of  the  evidence  unwar- 
ranted. A  question  Is  raised  as  to  a  ruling  In 
refusing  to  strike  out  certain  evidence,  be- 
-cause  It  appeared  tliat  the  opinion  of  the  wit- 
ness was  based  in  part  upon  a  consideration 
-of  benefits  which  would  accrue  to  the  farm 
by  reason  of  the  location  of  the  road.  Owing 
to  the  statements  of  the  trial  court  In  tbe 
presence  of  the  Jury,  it  may  be  doubted  if  the 
ruling  can  be  said  to  have  worked  any  preju- 
dice to  plaintiff.  Reversed. 


STATE  V.  DEVANY. 
(Supreme  Court  of  Iowa.    Oct.  22, 1695.) 

Aiipeal  from  district  court,  Greene  eonoty; 
Georse  W.  Paine.  JudKe. 

ludictment  for  larceny.  Verdict  of  gnilty, 
And  a  jtulgmeut  of  im prison oic-nt.  from  which 
the  defpndant  appealed.  Affirmed. 

No  ap]>earAnce  is  made  in  this  court  for  tbe 
aypeUant,  and  the  attoruiij  general,  on  behalf  of 


the  state,  submitted  the  cause  on  a  transcript 

riiowlng  the  indictment,  evidence  taken  befon 
the  committing  magistrate,  the  instructions  ask- 
ed and  Oxoae  ^ven,  with  tbe  verdict  and  jodf- 
meat. 

PER  CURIAM.  An  examination  of  the  rec 
ord  as  required  in  such  cases  discloses  no  error 
for  whidi  the  judgment  should  be  reversed,  sad 
It  is  affirmed. 


DUNGAN  T.  IOWA  CENT.  RY.  CO. 
(Supreme  Court  of  Iowa.  Oct.  22.  1895.) 
AsBiONMBNTS  or  Erbob— iKSUmCaKXT  Abstbact. 

1.  An  aaaignment  of  error,  that  the  "court 
erred  in  hia  ruliaes  on  the  obJectloDs  to  tV 
queatiouB,  where  the  questions  and  objectiuac 
are  set  out  in  the  foregtring  abtzact,"  is  too 
general  to  be  considered  on  appeal. 

2.  Where  appellee's  amended  abstract  d<^ 
niee  that  appellant's  abstract  is  complete,  and 
alleges  that  both  abstracts  together  do  not  con- 
tain all  the  evidence,  and  appellant  fails  to  deiv 
In  hia  brief  tbe  latter  allegatioa,  assignments 
luTolTinK  the  examination  of  the  evidence  can- 
not be  considered. 

3.  Where  defendant's  motion  for  a  vndkk. 
containing  sererat  KTOuada.  Is  sastained  genci- 
ally,  the  ruling  of  the  court  must  be  sustalnt<d 
if  any  one  of  the  grounds  is  well  taken. 

Appeal  from  district  court,  Mahaska  county; 
D.  Byau,  Judge.  • 

This  action  was  commenced  by  Abel  E. 
Dungon  to  recover  for  personal  Injuries  al- 
leged to  have  beoi  sustained  while  a  passea- 
ger  on  one  of  defendant's  trains,  because  of 
the  negllgoice  of  defendant's  employte  In  not 
pemdttlng  tbe  train  to  remain  stopped  iong 
enough  for  fahn  to  allgbt  therefrom  at  the 
place  of  his  destination,  and  because  of  start- 
ing said  train  wltii  a  sudden  Ja-k.  and  because 
there  was  no  chain  or  rope  between  tbe  guard 
rails  on  tbe  rear  platform  of  the  car  on  which 
he  was  riding.  The  defendant  answered,  de- 
nying generally,  and  alle^ng  that  for  value 
received  Abd  B.  Dungan  settled  with  tbe  de- 
fendant In  full  of  all  damages  growing  out  of 
said  accident,  and  released  and  discharged  the 
defendant  from  all  liability  therefor.  Tbe 
plaintiff  replied,  admitting  said  settlement  and 
release,  and  alleging  that  the  same  wa^  <ii*- 
tained  by  fraud,  when  be  was  in  an  Insensllrie 
and  unconscious  condition,  and  Incompetent  to 
ti-ansact  business.  Abel  E.  Dungan  haviag 
died  pending  tbe  action,  his  adminlsuatris 
was  substituted  as  plaintiff.  Blie  amended, 
alleging  the  death  of  Mr.  Dungan,  and  tbat  he 
died  from  tbe  Injuries  thus  recdved,  whicb 
were  received  without  fault  or  n^ligence  oa 
his  part.  At  the  conclusion  of  the  evidence 
on  behalf  of  the  plaintiff,  tbe  defendant  moved 
for  a  verdict  upon  the  ft>llowing  grounds: 
That  tbe  evidence  fails  to  show  that  defend 
ant  was  guilty  of  negligence;  tbat  It  does 
show  that  plalntitTs  Intestate  was  guilty  of 
contributory  negligence;  that  It  fails  to  show 
that  there  was  any  fraud  In  making  said  set- 
tlement, or  that  plaintiff's  tutestate  was  not 
capable  of  entering  Into  said  contract  of  set- 
tlement; tbat  It  "shows  that  both  plalntilTs 
Intestate  and  plaintiff  have  fully  tadfled  said 
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settlement,  HQce  the  making  thereof,  by  keep- 
ing the  money,  and  failing  to  either  pay  or 
tender  the  some  back  within  a  reasonable 
time,  or  before  the  comm^cement  of  this  ac- 
tion"; and  that  upon  the  whole  erldence  the 
plaintiff  cannot  recover.  Pending  the  hearing 
of  said  motion,  defendant  filed  an  amendment 
to  its  onawar,  averring  ttiat  said  contract  of 
settlement  was  fnlly  ratified  by  Abel  E.  Dun- 
gan  and  by  the  plaintiff,  with  full  knowledge 
of  all  the  facts,  by  keying  and  retaining  said 
money,  and  not  paying  or  tendering  the  same 
to  defendant  Plaintiff  amended  her  reply 
by  denying  every  allegation  contained  In  de- 
fendant's answer,  adopting  the  allegations  of 
the  reply  theretofore  filed,  and  offering  to  pay 
to  defendant  the  money  received  on  said  set- 
tlement. The  record  further  shows  that,  after 
the  court  had  announced  its  ruling  sustaining 
defendant's  motion  for  verdict,  the  plaintiff 
asked  and  was  given  leave  to  amend  her  re- 
ply, as  already  stated,  and  that  thereupon, 
and  as  one  of  the  Jurors  was  about  to  ^gn 
the  verdict  for  defendant,  plaintiff,  by  one  of 
her  attorneys,  offered  to  the  attorney  for  the 
defendant  $25  as  a  rescission  of  the  contract 
of  settlement,  and,  at  the  same  time,  that 
plaintiff's  amendment  to  her  reply  was  pre- 
sented. The  tender  was  declined,  and  plain- 
tiff asked  leave  to  introduce  evidence  of  said 
tender.  The  court  declined  to  recognize  such 
tender,  and  directed  the  Juror  to  sign  the  ver- 
dict, which  was  done.  Judgment  was  ren- 
dered on  the  Tordict  against  the  plaintiff,  and 
plaintiff  appeals. 

Bolton  &  McCoy  and  I^acey  &  Lacey,  for 
appellant.  A.  C.  Daly  oaA  h.  C.  Blanchard, 
for  appellee. 

GIVEN.  C.  J.  1.  Appellee's  motion  for  a 
verdict  was  upon  the  following  grounds:  "(1) 
Ttie  evidence  fails  to  show  that  defendant 
was  guilty  of  negligence.  (2)  The  evidence 
affinuatlveiy  shows  that  plaintiff's  Intestate 
was  guilty  of  contributory  negligence.  (3) 
The  evidence  and  pleadings  sliow  that  plain- 
tiff's Intestate,  Abel  E.  Dungan,  for  a  valu- 
able consid<»*Htlon,  settled  and  compromised 
this  cause  of  action  on  the  26th  day  of  Au- 
gust, 1891,  and  such  settlement  and  release  is 
a  bar  to  this  action.  (4)  The  evidence  fails  to 
show  tiiat  there  was  any  fraud  in  making 
s^d  settlement.  (5)  The  evidence  falls  to 
show  that  plaintiff's  Intestate  was  not  capable 
of  entering  Into  said  contract  of  settlement. 
<6)  The  evidence  shows  that  both  plaintiff's 
intestate  and  plaintiff  have  fully  ratified  said 
settlement,  since  the  making  thei-eof,  by  keep- 
ing the  money,  and  failing  to  either  pay  or 
tender  the  same  back  within  a  reasonable 
time,  or  Ijefore  the  commencement  of  this  ac- 
tion. (7)  Upon  the  whole  evidence  In  the 
case  the  plaintiff  cannot  recover."  This  mo- 
tion was  sustained  generally.  Therefore,  if 
any  ground  of  the  motion  was  well  taken,, 
there  was  no  error  in  sustaining  It.  Appel- 
lant's assignments  of  errors  are  as  follows: 


"(1)  The  cotut  erred  in  his  mllngs  upon  the 
objections  to  the  questionB,  where  the  ques- 
tions and  objections  are  set  out  in  the  fore- 
going abstract.  The  evidence  sought  to  be 
elicited,  and  elicited,  is  relevant,  competmt, 
and  material.  (2)  The  court  eiTed  In  his  rul- 
ing upon  the  motion  to  direct  a  verdict,  for 
the  reason  that,  upon  the  whole  record,  plnln- 
tiff  was  entitled  to  recovw,  and  plaintiff's 
cause  of  action  should  have  been  submitted 
to  the  jury  tor  their  determinatlcm,  under 
proper  Instructions  from  the  court.  (3)  The 
couit  erred  In  not  overruling  said  motion  to 
direct  a  va-diet.  (4)  The  court  erred  In  hold- 
ing ttiat  the  plaintiff  could  not  recover  on  ac- 
count of  the  alleged  settlement,  the  record  dis- 
closing that  the  said  settlement  was  obtained 
by  fraud  and  duress,  and  at  a  time  when  the 
plaintiff  was  not  able  to  contract  on  account 
of  his  mental  condition.  (B)  Tbe  court  erred 
in  not  submitting  to  the  Jnry,  under  proper  in- 
structions, plaintiff's  whole  case,  and  the  fur^ 
ther  question  as  to  whether  or  not  the  said 
contract  was  not  obtained  by  fraud  or  undue 
influence,  and  at  a  time  when  the  plaintiff 
was  not  capable  of  contracting.  As  upon  the 
whole  record  plaintiff  was  entitled  to  recov- 
er." Appellee  filed  an  amended  abstract,  de- 
nying that  appellant's  abstract  Is  a  full,  true, 
correct,  and  complete  abstract  of  tbe  whole 
record  in  the  case,  and  alleging  that  "the  two 
abstracts  togetber  do  not  contain  all  the  evi- 
dence." This  Is  not  denied,  and.  therefore,  U 
does  not  appear  that  we  have  all  the  evidence 
before  us.  The  first  assignment  Is  too  gen- 
eral. It  does  not  point  out  the  rulings  com- 
plained of,  and  the  argument  on  that  subject 
ifl  eren  more  Indefinite.  We  are  left  to  search 
the  entire  record  to  see  if,  In  any  of  the  rul- 
ings made  In  taking  the  evidence,  error  Is 
found.  This  we  mnst  decline  to  dio,  for,  as 
has  been  uniformly  held,  the  ertan  complain- 
ed of  must  be  specifically  pointed  out 

2.  The  second  and  third  assignments  of  er- 
ror involve  an  examination  of  the  evidenci>, 
and  as  tbe  evidence  Is  not  all  before  us,  we 
cannot  say  whether  tbe  court  did  or  did  nut 
err  In  sustaining  appellee's  motion  for  a  ver- 
dict on  either  the  first  or  second  ground 
thereof,  even  if  it  appeared  that  the  ruling 
was  upon  one  or  the  other  of  said  grounds. 
The  other  grounds  of  appellee's  motion  for  o 
verdict  are  based  upon  the  alleged  settlement 
and  ratification  thereof,  and  tbe  remalnlu;;  as- 
signment of  emns  rests  upon  the  asRumptlon 
that  it  was  uptm  these  grounds  of  appellee's 
motion  that  the  court  directed  the  verdict. 
Tbe  motion  for  verdict  was  sustained  general- 
ly, and  we  may  not  assume  that  It  was  upon 
any  particular  ground,  but  must  hold  that 
tliere  was  no  error  if  any  of  the  grounds  are 
well  taken.  The  presumption  Is  In  favor  of 
the  action  of  the  court  In  the  absence  of  all 
the  evidence,  we  cannot  say  that  the  court 
erred  in  sustaining  appellee's  motion  upon  ei- 
ther the  first  or  second  ground  thereof,  or  np- 
on  both.  Upon  tbe  record  before  us,  the  Judg- 
ment of  the  district  court  must  be  affirmed. 
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We  are  better  content  with  this  conclusion. 
Inasmuch  as,  upon  the  evidence  before  us,  we 
are  Inclined  to  think  the  court  was  Justified 
In  suBtainlng  appellees  motion  on  the  first 
and  second  grounds  thereof.  Afflrmed. 


STATB  T.  BATTBAT. 

(Supreme  Court  of  Iowa.  .Oct  23.  1895.) 

Appeal  from  district  court,  Polk  count?;  W. 
A.  Carrier,  Judge. 

Defendant  was  convicted  of  the  crime  of 
larceny,  and  he  appeals.  AfBrmed. 

PER  CURIAM.  The  case  to  submitted  b; 
the  attorney  general  upon  a  transcript  of  the 
record,  there  beiutt  no  appearance  for  the  aw»el- 
lant  in  this  court  This  transcript  contains  a 
copy  of  tbe  indictment,  notice  of  appeal,  appeal 
bond,  and  Judgment  ot  the  court  We  have 
gUen  the  case  tbe  required  exanUnation  and 
discover  no  error,  and  the  Judgment  li  affirm; 
ed. 


STATB  T.  DOLOZAL. 
(Supreme  Court  of  Iowa.  Oct  23.  1885.) 

Appeal  from  district  court,  Jones  county;  J. 
H.  Preston,  Jndge. 

Indictment  for  unisance.  Verdict  of  guilty, 
and  a  Judgment,  from  whU^  the  defendant 
pealed.  AJSrmed. 

No  appearance  for  amwllant.  and  the  cause  is 
Bobmitted  on  a  transcxipt  of  the  record  and  the 
evidence, 

PER  CURIAM.  Hie  evidence,  we  think,  is 
sufBcient  to  sustain  the  verdict  The  instruc- 
tions  do  not  a[4)ear,  and  the  record  discloses  no 
error  to  reverat  tbe  case,  and  it  is  affirmed. 


STATB  T.  MYERDIRE. 
(Supreme  0)urt  of  Iowa.  Oct  23,  1805.) 

Appeal  from  district  court.  Clay  county;  Lot 
Thomas,  Jndge. 

Indictment  for  nuisance,  verdict  of  guil^, 
and  jodgment  thmon.  The  defendant  appeal- 
ed.  Affirmed. 

PER  CURIAM.  No  appearance  for  sibi- 
lant and  the  attorney  general  submitted  the 
cause  on  a  partial  transcript  which  we  have 
examined  and  find  no  error.  Affirmed. 


STATE  V.  WHITTEN. 
(Supreme  Court  of  Iowa.  Oct  26.  1895.) 
AK>eal  from  diatrict  oonrt.  Polk  county. 

PER  (3URIAM.  This  cause  was  submitted 
to  this  court  upon  a  transcript  of  the  indict- 
ment entry  of  record,  and  judgment  notice  of 
appeal*  and  sapmedeas  bond.  It  appears  that 
the  defendant  was  convicted  of  the  crime  of 
attempting  to  produce  the  miscarriage  of  a 
preimant  woman.  An  examination  of  Uie  tran- 
script doe«  BOt  disdoae  any  reason  for  reversinc 
the  Judgment,  and  it  la  affirmed. 


STATB  V.  LAIRD. 

(Supreme  Court  of  Iowa.    Oct  26, 18%.) 

Appeal  from  dfatrict  court  Polk  county;  3.  F. 
Balliett.  Jndge. 

Milton  Remley.  Atty.  Gen.,  for  the  State. 

PBR  CURIAM.  This  cause  la  submitted  ui*- 
on  a  partial  transcript  of  the  record,  containing 
copies  of  the  indictment,  bond,  and  record  entr>'. 
from  whidi  It  appears  that  uie  defendant  w>a 
indicted  for  and  convicted  of  the  crime  of  lar- 
ceny. We  have  examined  the  entire  record 
before  us.  and  discover  no  error.  Affirmed. 


STATE  V.  MARSHMAN. 

(Supreme  Court  of  Iowa.    Oct  24.  18S3.) 

Appeal  from  district  court,  Clay  county;  W. 
B.  Qnarton,  Judge. 

Milton  Remley,  Atty.  Gen.,  for  the  SUte. 

PER  CURIAM.  This  case  is  submitted  up- 
on a  partial  transcript  of  tbe  record,  containiug 
copies  of  the  indictment  notice  of  ai»eat,  bond.' 
and  record  entries.  Wa  have  examined  them, 
and,  discovering  no  error,  the  Judgment  below 
ia  affirmed. 


STATB  V.  TOWER. 
(Supreme  Oiurt  of  Iowa.    Oct  21,  1895.) 
Reooro  ox  Appeal. 
What  porports  to  be  a  transcript  of  evi- 
dence on  appeal  cannot  be  considered,  unless  the 
certificate  of  the  clerk  of  the  district  coort  is  at- 
tached thereto. 

Appeal  from  district  court  Polk  county; 
S.  F.  BalUet,  Judge. 

P.  B.  Tower  was  indicted  for  wUlfully. 
feloniously,  and  unlawfully  nalns  a  certain 
instrument  upon  the  body  of  one  Helen  Ber- 
how  with  the  Intent  to  produce  a  miscar- 
riage. There  was  a  trial  by  Jury  and  a  vet- 
diet  of  guilty.  From  a  judgment  on  tbe  TV- 
diet  the  defendant  appeals.  Affirmed. 

B.  B.  Brans,  for  appellant  Milton  Rem- 
ley, Atty.  Gen.,  fw  the  States 

ROTHROC!K,  J.  This  aiqwal  was  pre- 
sented to  this  court  xqmn  a  transcript  of  the 
Indictment,  the  record  entry  of  the  trial, 
showing  a  verdict  ot  KoUty,  the  oTOTuUnc  of 
a  motion  fw  a  new  trial,  and  Judgment  on 
fbe  rerdict  It  also  appears  that  an  appeal 
was  taken.  An  argument  was  presented  in 
behalf  of  appellant  which  makes  reteceoce 
to  the  pages  of  a  transcript  of  evidence  tak- 
en by  a  shorthand  reporter  uptm  the  triaL 
What  purports  to  be  a  transcript  of  evidence 
Is  found  among  the  papers,  but  It  la  In  no 
tdentlfled  as  tbe  transcript  ot  the  evi- 
dence in  this  case  by  any  certificate  of  the 
clerk  of  the  district  court  It  appears  to  be 
an  original  transcript  made  by  a  shorthand 
reporter.  The  attorney  general,  in  a  brief  ar 
gument,  presents  the  questlcm  that  tbla  court 
cannot  confer  what  porports  to  be  *  taatr 
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•cript  of  the  erldence,  becftose  there  is  no  cer^ 
tlflcateof  the  clerk  of  the  dlstrlctconrtattaeh- 
«d  thereto.  We  think  that  this  contention  1b 
well  founded.  If  t^  is  the  original  tran- 
script made  by  the  shorthand  reporter,  It 
cannot  be  ccaaldered  as  of  Tecor6.  See  Oox 
r.  Macy,  70  Iowa,  316,  41  N.  W.  28;  Looka- 
bill  V.  Fonlks,  83  Iowa,  428,  40  N.  W.  1019. 
The  Judgment  of  the  district  court  bi  af- 
Unued.  Affirmed. 


WHITE  T.  BYAM. 
fSanreme  Court  of  Iowa.    Oct.  23,  1885.) 

HAB1IT.FS3  KkROH— IkSTRDCTIOHS— KVIDBNOS. 

1.  The  fact  that  the  court  mbmits  to  the 
Jury  a  question  whidi  was  not  put  in  issue  by 
the  pleadings,  twcause  evidence  elicited  by  8p- 
peliant  left  sndi  quoation  slightly  uuceTtaiD,  ib 
not  RTOund  for  reversal,  where  it  Is  clear  that 
appellant  was  not  prejudiced  thereby. 

2.  Where  no  recovery  is  had  on  a  counter- 
claim, error  in  inBtructinf;  as  to  the  measure  of 
recoven;  thereon  is  not  prejudicial. 

8.  Error  in  admitting  evidence  as  to  an  I»- 
floe  whicb  Is  fonod  In  faror  of  appellant  is  not 
ground  for  reversal. 

Appeal  from  district  court,  Shelby  county; 
N.  W.  Macy,  Judge. 

Action  to  recorev  a  balance  due  on  a  sale 
of  cattle  and  hogs.  Judgment  for  plaiutlfl, 
and  tbe  defendant  appealed.  Affirmed. 

Fo88  A  Stnart.  for  appellant  Smith  A 
OulltaiHi,  tor  app^lee. 

GBAXGBR,  J.  1.  By  a  verbal  contract  the 
plaintiff  mAd  to  the  defoidant  some  cattle  and 
hogs  for  future  delivery.  The  cattle  were 
delivered,  and  the  contract  price  paid,  lees 
9125,  for  the  recovery  of  which,  with  inter- 
est, this  action  is  brought.  The  answer  ad- 
mits the  averments  of  the  petition,  and  setB 
op  a  counterclaim  for  a  failure  to  d^ver  the 
bogs,  phuing  the  damage  at  $100,  or  $60  hi 
«xcea8  of  the  balance  due  on  tbe  sale  of  the 
cattle.  Plaintiff  then  filed  a  second  count 
to  the  petition,  in  one  part  of  which  he  jostl- 
fled  his  failure  to  deliver  the  hogs  because  of 
a.  failure  of  the  defendant  to  take  them  ac- 
oordlng  to  the  agreement,  and  In  another  part 
lie  states  facts  as  a  basis  to  recover  an  ad- 
<]ItlonaI  amount  on  the  aaie  ot  the  cattle, 
liased  on  their  market  value,  because  of  an 
Agreement  made  on  the  day  of  their  delivery. 
Plaintiff  also  filed  a  denial  to  defendant's 
counterclaim.  Tbe  jury  found  for  the  plain- 
tiff on  the  first  count  of  the  petition,  and.  In 
effect,  agfUaat  him  on  the  second  count,  so 
far  as  concerned  hla  claim  for  the  market 
yalue  of  the  cattle.  The  mattw  pleaded  in 
the  second  count  of  the  petition,  by  way  of 
Justification  or  excuse  for  not  delivering  the 
hogB,  was  proper  matter  for  repl>-,  as  It  wan 
in  avoidance  of,  or  a  defense  to,  matter  plead- 
ed in  the  counterclaim.  Code,  |  2665.  Had 
this  course  been  pursued.  s<nne  confusion 
would,  we  think,  have  been  avoided.  The 
trial,  however,  proceeded  without  objection, 


and  the  court  submitted  to  the  jury  the  ques- 
tion of  the  place  where  the  bogu  were  by  the 
contract  to  be  delivered,  and  complaint  is 
made  of  this  because  by  the  pleadings  It  ap- 
pears that  the  place  was  at  Harlan,  Iowa. 
We  thing  that  it  does  appear  from  the  plead- 
ing that  Harlan  was  by  the  craitract  the 
place  of  delivery,  but  for  some  reason  the 
cause  was  tried  as  if  that  question  was  at  Is- 
sue. Appellant  thinks  not.  The  plaintiff  was 
recalled,  and  examined  as  follows:  "Witness 
recalled:  The  cattle  were  to  be  delivered  on 
the  farm  with  a  3  per  cent,  shrinkage,  or  In 
Harlan,  at  my  cation,  without  shrinkage. 
There  was  nothing  said  about  when  the  hogs 
were  to  be  delivered.  Becrose-examlnatlon: 
Q.  Where  were  you  to  deliver  them,— the 
!  hogs?  A.  Well,  not  any  furthw  than  Harlan. 

I  don't  know  just  where.    I  wouldn't  have 
I  delivered  them  any  further  than  that  Q. 
But  you  were  going  to  deliver  them  in  Har- 
lan?   A.  Yes."    Appellant  se^s  to  be  the 
only  one  to  examine  about  where  the  hogs 
were  to  be  delivered,  and,  out  of  the  condi- 
tion of  the  pleadings  and  the  method  of  trial, 
I  the  court  was  led  to  submit  a  question  about 
I  which  there  was  no  Issue.    It  will  be  seen 
that  by  the  testimony  drawn  out  by  appel- 
lant, the  place  ot  delivery  was  uncertain  to 
some  extent  and  this  Is         wl^  the  ques- 
tion was  submitted,  for  the  defendant  testi- 
fied Uiat  the  place  of  d^Ivery  was  Harlan. 
Under  sue})  a  state  of  facts,  we  think  that  ap- 
pellant should  not  complain.    Besides,  it  Is 
j  clear  that  no  prejudice  resulted.   The  case  is 
within  the  rule  of  Hoyt  v.  Hoyt  68  Iowa, 
!  703,  28  N.  W.  27,  and  Collins  v.  CoUlns,  41> 
I  Iowa,  60.   Some  other  assignments  are  based 
I  on  the  action  of  the  court  in  treating  the 
j  question  of  place  of  delivery  as  at  Issue,  and 

they  need  no  further  consld^tlon. 
j     2.  The  eighth  Instruction  fixed  the  measni  e 
I  of  recovery  on  defendant's  counterclaim,  and 
I  the  rule  given  Is  said  to  be  erroneous.  -W«> 
think  the  rule  j^ven  the  correct  oae;  but 
even  If  erroneous,  it  Is  without  prejudice,  for 
tbe  reason  that  there  was  no  recovei?  on  the 
counterclaim,  and  until  the  facts  Justifying  a 
recovery  were  found,  tbe  measure  of  recov- 
ery was  of  no  moment  and  was  not  an>lied. 
The  same  considerations  are  applicaUe  to  the 
testimony  admitted  to  show  the  damage. 

3.  There  is  a  complaint  as  to  evidence  ad- 
mitted In  relation  to  the  written  nmnraand- 
dum  or  agreement  executed  ^en  the  cat- 
tle were  delivered,  and  which  was  made  tbe 
I  basis  for  a  recovery  of  the  market  price  ot 
I  tbe  cattle  In  the  second  count  of  the  petltloo. 
'  It  Is  thought  that  plaintiff,  by  his  testlmmy, 
'  contradicted  the  writing.    And  here,  again. 
It  Is  not  novi-  mat^ial  or  prejudicial  If  be  did, 
for  defendant  was  snocessfnl  on  that  branch 
of  the  case,  and  wlthoat  such  evidence  he 
could  not  have  been  more  sa   Tbe  writing 
had  DO  bearing  whatever  on  the  branch  of 
the  case  on  wfaitii  recoyeiT  was  had.  The 
Jtidgment  Is  sfllrmed. 
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STATE  T.  HBNDREN. 

(Supreme  Court  of  Iowa.   Ott.  24,  1895.) 

Appeal  from  district  court,  Van  Biiren  eountr;  ' 
H.  0.  TraTerse,  Judge. 

PER  CURIAM.    TbiB  cause  is  submitted  ; 
without  argument  on  a  transcript  of  the  inoict-  ' 
meut,  record  entries,  notice  of  appeal,  and  ap- 
peal bond.   It  appears  from  the  transcri^it  that  ; 
the  defendant  was  couTicted  of  the  crime  of 
larcenr,  that  the  vahie  of  the  property  taken 
by  him  was  $300.  and  that  he  was  adjudged  to 
be  imprisoned  in  the  penitentiary  at  Ft.  Madi- 
son for  tiie  term  of  one  year.   We  have  read 
the  record  submitted  with  care,  bat  do  not  dia- 
corer  any  ground  for  distnrblnff  the  Judgment 
of  the  district  court.  It  is  therefore  affirmed. 


HIATT  T.  DBS  MOINES,  N.  &  W.  RT.  CO. 

(Supreme  Court  of  Iowa.   Oct.  23, 1895.) 

Carhiekb— Cars  as  to  FASSSxeEKS— Negliqbxob 
— Instrdctions. 

1.  A  railroad  company  is  only  required  to 
use  ordinary  and  reasonable  care  in  lighting 
its  depot  platfonn,  so  that  persons  may  use 
the  same  in  going  to  or  from  the  trains  with 
reasonable  safety.  ' 

2.  Where,  in  an  action  against  a  parrier  for 
penional  injuries,  the  complaint  alleged  that  de- 
fendant was  negligent  in  starting  the  train 
from  which  pislntiif  had  alighted;  that  the 
conductor  carelessly  abandoned  plaintiff,  a  child 
of  fire  years  of  oge,  and  started  the  train  while 

Slaintfff  was  in  a  dangerous  place;  and  that 
efendant  failed  to  properly  light  its  depot 
platform,  and  the  only  evidence  of*  negligence 
was  its  failure  to  light  the  platfOTm.— the  ^ury 
should  be  instructed  as  to  defendant's  liability 
for  failure  to  light  the  platform. 

Appeal  from  district  court;  Greene  county; 
Geoii;e  W.  Paine,  Judge. 

Act! Ml  at  law  to  recorer  damages  for  a 
personal  Injuty.  Trial  by  jar7.  A'erdlct  and 
judgment  for  the  plaintiff.  Defendant  ap- 
peals. Rerereed. 

Cmnmlna  &  Wright,  for  appellant.  Caidell 
&  Nlctaolfl,  for  appellee. 

ROTHROCK,  J.  1.  The  plaintiff  was  in- 
jured by  falling  betweeu  a  moving  train  and 
a  d^t  platform  on  defendant's  railroad.  At 
the  time  of  the  Injury  she  was  about  fire 
yeui-s  old.  The  Injury  was  received  at  a  sta- 
tion named  Waukee.  The  plaintiff  and  her 
father  and  mother  and  two  younger  children 
were  passragera  on  a  train  which  arrived  at 
Waukee  a  little  after  7  o'clock  on  the  even- 
ing of  February  18,  1883.  The  family  were 
seated  in  the  front  part  of  the  passenger 
coacb  in  which  they  were  traveling.  When 
the  train  approached  the  station,  and  before 
It  came  to  a  stop,  the  father  and  mother  of 
the  plaintiff  made  preparations  to  leave  the 
car,  by  vacating  their  seats.  The  conductor 
of  the  train  preceded  the  family  In  going  out 
of  the  car.  The  father  of  the  plaintiff  fol- 
lowed him,  carrying  one  of  the  children  and 
a  satchel.  The  mother  followed  with  the 
youngest  child  in  her  arms,  and  holding  the 
hand  of  the  plaintiff.   The  father  went  down  j 


on  the  depot  platfonn,  and  when  the  mother 
cnnic  to  the  st^s,  or  on  the  i^atfOrm  ot  tbe 
car,  the  conduct^-,  who  was  then  standlmt 
on  the  depot  platform,  with  his  lantern,  for 
the  purpose  of  assisting  tbe  paasmgers  oa 
and  off  the  train,  lifted  the  plaintiff  tcom 
the  car,  and  placed  her  on  the  depot  platform. 
The  plaintiff,  Instead  of  going  towards  tbe 
depot  building,  went  the  oth«-  way,  and 
about  the  time  the  train  started  she  fell  be- 
tween the  d^ot  platfonn  and  the  car,  and 
the  wheels  at  the  rear  end  of  the  car  run  over 
and  cot  off  fonr  of  her  toes.  The  original 
petition  In  the  case  was  filed  on  the  2d  day 
of  S^tember,  1893.  The  negligence  thereir 
charged  was  as  fcdiows:  "That  on  said  day 
the  plaintiff  went  on  board  of  one  of  the  cars 
of  the  defendant's  passenger  trains  with  her 
parents,  as  a  passenger  thereon,  and  that  up- 
on the  arrival  of  said  train  at  the  station  oi 
Waukee,  and  while  she  was  still  a  passenger 
upon  said  train,  and  was,  with  her  parents, 
proceeding  to  alight  from  said  train  upon 
the  platform  of  said  station,  which  station, 
depot,  and  platform  the  defendant  had  n^li- 
gently,  wrongfully,  and  carelessly  failed  and 
neglected  to  light  In  any  manner,  and  before 
she  bad  time  to  alight  and  reach  a  place  <tf 
safety  upon  said  platfonn,  and  while  she  was 
proceeding  with  due  care  and  caution,  the 
employes  of  the  defendant  operating  and  run- 
ning said  passenger  train,  which  passenger 
train  the  defendant  bad  failed  and  neglected 
to  properly  furnish  with  a  sufflclent  number 
of  competent  employes  to  property  manage 
the  same  and  the  engine  attached  thereto, 
wrongfully  and  negligently  started  said  train, 
and  wrongfully,  negligently,  and  nnskillfuUy 
started  said  train  and  car  from  which  plalu- 
tiff  was  proceeding  to  alight  upon  the  plat- 
form of  said  station,  with  a  suddoi  and  vio- 
lent jerk,  and  with  such  rapidity  as  to  throw 
the  plaintiff  off  her  feet  and  on  tiie  gnmnd  off 
the  platform  on  the  rail  of  said  track,  with 
one  foot  upon  the  rail  in  such  a  manner  that 
the  wheels  of  the  cars  of  said  passenger  train 
run  over  her  said  foot"  Afterwards  the  peti- 
tion was  amended  by  averring.  In  substance, 
that  the  conductor  assumed  the  sole  charge  of 
the  plaintiff  In  alighting  from  the  car,  and 
that  he  put  her  In  an  unsafe  and  dangerotu> 
place,  and  d^d  not  place  her  In  charge  of  btr 
parents,  and  abandoned  plaintiff  In  said  un- 
safe position,  and  negligently  and  without 
giving  plaintiff  time  to  get  to  her  parents,  or 
to  a  place  of  safety,  suddenly  gave  tbe  en- 
gineer a  signal  to  start  the  train,  and  catisetl 
tbe  train  to  be  suddenly  and  violently  started, 
and  with  such  rapidity  as  to  throw  the  pLnln- 
tiff  off  her  feet,  and  onto  the  ground,  be- 
tween the  platform  and  the  train.  After- 
wards the  plaintiff  again  amended  tbe  i)etl- 
tlon  at  great  length.  We  are  unable  to  deter- 
mine the  object  of  this  second  amendment 
It  is  In  the  main  a  repetition  of  the  original 
petition  and  the  first  amendment,  with  the 
addition  that  on  account  of  tbe  confusioa 
caused  by  the  failure  to  light  the  platf<»iu  the 
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plaintiff  was  bewildered,  ind  fell  to  the 
CiTOund,  and  waa  Injured.  After  the  trtal  was 
commeaced  the  plaintiCt  again  amended  her 
petition  by  striking  from  the  petition  and  the 
amendments  thereto  the  allegations  charging 
the  defendant  with  negligence  in  falling  to 
have  a  snffldect  and  competent  number  of 
employes  In  charge  of  said  train.  The  an- 
swer denied  all  of  the  negligent  acts  charged. 
The  court  undertook  to  state  the  Issues  to  the 
Jury,  and  did  so  by  setting  out  all  of  the  sub- 
stance of  the  original  petition  and  the  amend- 
ments, and  the  stating  of  the  Issues  consti- 
tutes a  lai^e  part  of  the  charge  to  the  jury. 
It  Is  Insisted  in  behalf  of  appellant  that  the 
court  erred  in  ststing  the  issues.  We  do 
ibot  tblnfc  the  position  Is  well  taken.  If  the 
plaintiff  bad  filed  a  snbstituted  petition  stat- 
ing the  acts  of  negligence  of  which  conq>Ialnt 
was  made  in  a  plain  and  concise  manner, 
witlioat  repetltl<»i,  the  charge  of  the  court  to 
the  Jury,  so  far  as  the  statement  of  the  Issues 
waa  concerned,  might  hare  been  much  ab- 
breviated, and  could  hare  been  properly  un- 
derstood by  the  Jury.  In  a  subsequent  part 
of  the  charge  the  court  correctly  stated  the 
negllgmoa  of  defendant  as  follows:  "The 
negligence  set  up  by  plaintiff  as  baring  been 
committed  by  the  defwdant  Is  as  follows: 

(1)  That  dtfoidant^a  train  was  started  sud- 
denly, and  wlthoat  exercise  of  proper  care; 

(2)  that  the  CMidttctor  ot  defendant's  train 
carelessly  abandoned  plaintiff  In  an  unt-afe 
and  dangerous  place,  and  started  the  train 
wtaUe  plaintiff  was  in  such  unsafe  place;  (3) 
that  defendant  failed  to  pn^rly  light  its 
depot  ^tft>rm.  If  Ibe  Jury  find  frcHn  the 
evidence  that  the  defendant  was  not  n^li- 
fXDt  In  any  of  the  above-named  particulars, 
th«i  yonr  verdict  must  be  for  the  defendant" 
The  court  fnrthur  instructed  the  Jury  as  fol- 
Iowa:  "Railroads  are  public  carriers,  and  the 
utmost  can  Is  reqnlxed  of  tbem  for  the  safe- 
ty ot  passenffns  upon  their  trains.  And  a 
passraixer  is  entitled  to  a  reasonaUe  time  to 
leave  the  ear  in  whldi  be  has  been  riding 
when  a  train  is  stopped  fbr  that  purpose.  It 
ts  the  duty  of  the  defendant  to  have  Its  plat- 
form leasMiab^  snffldent  and  safe  in  an 
respects,  and  such  lights  as  are  necessary  to 
render  the  use  of  the  platform  and  the  pass- 
age over  It  to  and  from  the  cars  reasonably 
safe  Aonld  be  iqkhi  the  platform  at  the  time 
of  the  arrival  of  trains  and  during  On  time 
the  trains  lemahi  at  the  station.  A  railroad 
Gcmpany,  in  the  conduct  and  management  of 
its  trains,  is  required  to  onploy  skillful  and 
c<nnpetent  agmtat  and  to  use  muSi  means  and 
fOTeslght  In  providing  tm  the  safety  of  paso- 
engers  as  persons  of  the  greatest  care  and 
prudence  usually  exerdae  In  dmUar  cases; 
and,  shoold  an  injury  result  to  a  passengw 
from  failure  to  use  such  a  degree  of  care  and 
prudence,  tile  company  will  be  responsible 
for  audi  Injury,  unless  It  a]n>eara  that  the 
passenger  so  injured,  by  use  of  ordinary  c«re 
and  prudence  could  have  avoided  the  Injury, 


provided  the  passenger  Is  of  auffidoit  nge- 
and  discretion  to  use  such  care." 

It  win  be  observed  that  the  part  of  the 
charge  above  set  out  is,  to  say  the  least,  mis- 
leading.    The  rule  aa  to  the  care  required 
in  the  transportation  of  passengers  by  a  com- 
mon carrier  is  that  the  carrier  is  bound  to 
I  use  the  utmost  care  and  diligence  in  provid- 
j  Ing  for  the  safety  of  the  passengers  by  the 
use  of  sufficient  and  suitable  modes  of  con- 
!  veyance,  so  as  to  prevent  Injuries,  which  hu- 
I  man  care  and  foresight  can  guard  against 
I  The  rule  Is  familiar,  and  we  need  not  cite 
I  authorities  in  Its  sujiport   After  stating  this 
I  rule  In  substance,  the  court  then  directed  the 
;  Jury  that  It  waa  the  duty  of  the  defendant  to 
have  a  reasonable  safe  and  sufficient  depot 
platform,  and  such  lights  as  are  necessary  to 
render  the  use  of  the  platform  and  the  pass- 
age over  it  to  and  from  the  cars  reasonably 
safe.   Then,  In  the  next  paragraph,  the  Jury 
are  directed  generally  that  the  greatest  care 
and  foresight  was  required  of  the  defendant 
in  providing  for  the  safety  of  passengers.  It 
is  assumed  all  through  the  charge  that  the 
cMld  was  a  passenger,  even  after  It  waa 
placed  on  the  platform;  and  this  Is  not  ques- 
tioned by  the  defendant.   There  can  be  no 
doubt  that  after  the  plaintiff  was  placed  oo 
the  platform  the  relatlMi  of  a  passenger  hnil 
not  ceased.    If,  In  crossing  the  depot  plat- 
form. It  hod  been  Injured  by  some  defect 
therein,  or  if  It  had  been  Injured  by  falling 
over  some  obstruction  which  it  could  not*8eo- 
by  reason  of  the  darkness,  the  defeudiint 
would  liave  been  liable  for  the  Injur}',  but 
the  measure  of  liability  would  not  be  deter- 
mined by  holding  the  defcaadant  to  the  ut- 
most care  and  diligence  of  which  human 
foresight  Is  capable.   It  is  true  that  the  court. 
In  one  part  of  the  Instruction  above  set  out. 
used  the  word  "reasonable"  In  connection 
with  the  lighting  of  the  platform,  but  In  the 
same  connection  the  rule  as  to  the  utmost 
care  Is  applied  generally  to  the  whole  case. 
The  Jury  should  have  been  plainly  directed 
that  the  defendant  was  bound  to  use  ordinary 
and  reasonaUe  care  to  U^t  Its  platform,  so 
that  persons  using  the  same  In  going  from 
or  to  the  trains  might  do  so  with  reasonable 
safety.   This  appears  to  be  the  rule  adopted 
by  the  weight  of  anthmrlty.   In  the  matter 
of  approaches  to  cars,  such  as  platforms, 
halls,  stairway^  and  iba  like,  a  railroad  b 
not  bound  to  use  the  utmost  care  to  prevent 
•  accidents,  but  only  ordlnarr  care  in  view  of 
'  the  dangers  to  be  apprdtended.  Kelly  v.  Rall- 
I  way  Co.,  112  N.  T.  448,  ao  N.  E.  383.  In 
:  Lafflin  T.  Railroad  Ga.  106  N.  T.  186,  13  N. 
]  B.  680,  It  ts  said:   "The  company  was  not 
'  bound  so  to  oMutmct  its  platform  as  to  make 
accidents  to  passengers  using  the  same  Im- 
poa8U>le,  or  to  use  the  tallest  degree  ct  dili- 
gence to  make  It  safe,  convenient,  and  use- 
fuL  It  wss  bound  simply  to  ezerdse  ordinary 
care  in  view  of  the  dangers  attending  its 
use,  to  make  It  reasonably  adequate  for  tlie 
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pnrpoBe  to  which  It  was  devoted."  See.  also, 
McKone  r.  Railroad  Co..  51  Mich.  601,  17 
N.  W.  74;  Bnenemann  v.  Railway  Co.,  32 
Minn.  390,  20  N.  W.  37»;  Railway  Co.  v. 
Cantrell,  37  Ark.  519.  And  see  2  Rapalje  & 
Mack,  Dig.  Ry.  Cas.  tit  "Carriage  ot  Passeai- 
gers." 

2.  It  appears  from  the  evidence  that  a 
lai^e  lamp  waa  uaually  placed  In  a  bay  win- 
dow In  the  office  of  the  station  house.  There 
was  a  conflict  In  the  evidence  upon  the  qties- 
tlon  whether  the  lamp  was  In  position  and 
lighted  on  the  evening  of  the  accident.  In 
view  of  the  fact  that  this  was  the  only  act 
of  negligence  which,  uider  the  evidence, 
would  authorize  a  recovery,  we  think  the 
Jury  should  have  been  plainly  and  explicitly 
Instructed  upon  the  liability  of  the  defendant 
for  failure  to  have  the  lamp  burning.  The 
evidence  does  not  show  that  there  was  any 
negligence  In  slipping  and  starting  the  train. 
The  Judgment  of  the  district  coort  is  re- 
versed. 


FUNK  V.  CARROLL  COUNTT. 
(Suprem*  Court  of  Iowa.    Oct  22, 1895.) 
Taub— GoHDcoT— AjvouBVMBirr  to  Pluu  Othbb 

THIN  TBI  CODKT  ROOM. 

1.  Under  Code,  t  192,  which  provides  that 
"courts  must  be  held  at  the  place  provided  by 
law,  except  for  the  determinatioii  of  actions, 
special  proceedings  or  other  matters  not  requir- 
iog  a  jury,  when  they  may,  by  consent  of  the 
parties  therein,  be  held  at  some  other  place,"  a 
judge  tryiug  a  case  without  a  jnr;  cannot,  on 
granting  defendant's  moticm  for  continuance 
conditionally,  upon  Its  allowing  the  tMtimony  of 
the  witness  because  of  whose  absence,  from  ill- 
nesB,  defendant's  motion  was  made,  to  be  taken 
at  that  witness'  bouse,  adjourn  to  that  place, 
and  proceed  with  the  trial. 

2.  Where  a  new  trial  Is  ordered  because  of 
•errors  In  law,  in  a  case  tried  bv  the  court,  the 
weight  of  the  evidence  will  not  be  considered. 

Appeal  from  district  court,  Carroll  county; 
George  W.  Paine,  Judge. 
•  In  1889,  the  plaintiff  was  clerk  of  the  de- 
fendant county,  and  one  I^ch  was  his  dep- 
uty, end  this  action  Is  for  mmey  paid  by  the 
plaintiff  for  the  services  of  the  deputy.  There 
was  a  judgment  for  plaintiff,  and  the  defend- 
ant appealed.  Reversed. 

Qeo.  W.  Korte.  Co.  Atty.,  tor  app^nt  M. 
W.  Beach,  Cor  appellee 

GRANGER,  J.  1.  F.  W.  Krause  was  a  wit- 
ness for  the  defendant.  At  the  term  at  which 
the  cause  was  tried,  Krause  was  sick,  and  the 
defendant  made  an  ai^llcation  for  a  continu- 
ance because  of  the  Inability  of  E^ause  to 
attend  the  court  The  application  was  re- 
sisted, and  one  the  grounds  of  resistance 
was,  that  the  witness  was  "within  easy  reach 
of  the  conr^,  and  plaintiff  Is  willing  to  go  to 
the  residence  of  the  witness  to  take  his  testi- 
mony." The  moti<m  was  overruled,  "condi- 
tioned that  the  teatlmony  of  F.  W.  Keanse  be 
taken  at  Ills  resldeoce."   D^endant  except- 


ed to  the  ruling,  and  the  cause  was  tried  to 
the  court  without  a  Jury.  During  the  taking 
of  the  testimony  for  the  defense,  the  ftdlow- 
Ing  appears  as  a  part  of  the  record:  "And 
now  the  court  adjourned  untU  730  o'clock  p 
m.,  to  meet  at  the  private  residence  of  F.  W. 
Krause,  In  Carroll,  Iowa,  this  evening,  when 
at  said  time  the  court  convened  and  proceed- 
ed to  examine  said  F.  W.  Krause  as  a  wit- 
ness for  the  defense,  he  being  at  the  time  con- 
fined in  his  bouse,  and  unable  to  attend 
the  tilal  of  said  cause  In  the  courthouse.  Tbat 
said  defendant,  according  to  the  motion  for 
continuance,  then  and  there  duly  excepted." 

This  action  of  the  court  Is  assigned  as  error, 
and  it  seems  to  us  that  the  assignment  is 
well  taken.  Oairoll  county  Is  provided  with 
a  regular  courthouse^  at  the  place  where  the 
courts  were  to  be  held,  and  that  was  the  place 
provided  by  law.  Code^  S  173.  By  section 
192,  It  Is  provided:  "Courts  must  be  held  at 
the  place  provided  by  law,  except  for  the  de- 
termination of  actions,  special  proceedings, 
and  other  matters  not  requiring  a  Jury,  when 
they  may,  by  consent  of  the  parties  ther^. 
be  held  at  Bome  othw  place."  In  a  countjr 
where  there  is  a  regular  courthouse  provided 
and  used  for  the  holding  of  courts,  unless  br 
consent  of  the  parties,  the  court  has  no  au- 
thoiity  to  adjourn  the  court  to  a  private  house 
for  the  purpose  at  a  trial;  and  If  dtHie,  the 
court,  so  sitting,  is  without  Jurisdiction, 
holding,  of  course,  has  no  reference  to  cases 
arising  under  Code,  Si  173,  174,  wbere  the 
place  of  holding  the  court  Is  changed  because 
not  suitable.  See  State  v.  SheUedy,  8  Iowa, 
477;  O'Hagen  v.  O'Hagen,  14  Iowa.  264; 
Casey  v.  Stewart,  60  Iowa,  160, 14  N.  W. 
Moore  V.  RaUway  Co.  (Iowa)  61  N.  W.  982. 
The  danger  to  result  from  permitting  ttie 
court,  in  the  trial  at  a  cause,  at  the  Instance 
of  a  party,  against  the  objection  of  the  other, 
to  leave  the  place  provided  by  law  for  the 
trial,  and  go  to  another  place  la  vny  manifest. 
But  Independent  of  qnestions  of  propriety, 
the  law  fixes  the  place  tor  the  holding  of 
courts  for  trials,  or  detamines  how  tbey  are 
fixed,  and  when  such  plaoes  are  left  by  the 
court  as  in  this  caae,  the  authority  of  the 
court  for  the  trial  is  not  changed  to  the  other 
place  and  the  ^ooeedlngs  tiiere  are  of  no  tf- 
feet. 

It  is  said  by  appellee  that  appellant  Is  In 
no  position  to  complain,  but  we  think  that  be 
la.  His  api^catlon  for  a  continuance  was 
overruled  on  coudltlon  that  the  testimony 
should  be  so  taken,  and  appelant  excepted  to 
such  a  ruling.  And  when  the  court  adjourn- 
ed to  convene  at  the  house,  the  exoeptI<Hi, 
"according  to  the  motion  for  a  oonttQuance," 
was  taken.  Tlie  defendant  was  thus  forced 
to  take  the  testlmcmy,  instead  of  a  continu- 
ance, to  which  It  was  entitled.  It  la  said  that 
the  error  was  in  favor  ot  defendant  We  do 
not  see  how.  It  Is  true  that  It  was  defend- 
ant's witness;  bat  the  law  detennlned  when 
It  had  a  right  to  try  tlie  case,  ^T'^'^i^lt  the 
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oxamlnatlon  of  Its  witnesses,  and  tbe  court 
had  DO  rlgbt  to  ctmipel  the  examination  else- 
where. 

Tbe  only  otber  question  In  the  case,  im- 
portant to  be  considered,  arises  on  the  evi- 
dence or  tacts.  The  testimony  of  Kranse 
cannot,  of  courae,  be  considered,  and  hence 
tbe  evidence  Is  not  here  as  it  was  below,  and, 
as  it  la  a  law  action,  tibe  cause  must  be  ze- 
luanded  f<u-  a  new  trial.  In  view  of  a  new 
trial,  we  dioald  not  consider  the  weight  of 
the  evidence.  Reversed. 


HEUSINKVELD  v.  ST.  PAUL  FIRE  & 
MARINE  INS.  CO. 
(Supreme  Court  of  Iowa.   Oct  24.  1895.) 

Rbtibw  on  Appeal  —  Amekdubn'tb  —  Acnoir  on 
iNsriuNOB  Policy — Proofs  or  Loss. 

1.  The  refusal  to  allow  an  amendment  will  \ 
not  be  disturbed  in  tbe  absence  of  a  clear  show- 
ing tif  a  legal  abuse  of  its  discretion. 

2.  Where  the  complaint  in  an  action  <mi  an 
insnrance  policy  merely  alleges  that  notice  and 
proofs  OF  loss  were  ffiven,  a  waiver  of  proofs  of 
loss  cannot  be  shown. 

3.  Bills  by  carpenters  as  to  the  Mst  of  re- 
baildinK  a  building  destrc^ed  by  fire  are  not  suf- 
ficient proofs  of  loss. 

Appeal  from  district  court,  Sioux  county; 
A.  Van  Wagenen,  Judge. 

Action  at  law  upon  a  policy  of  fire  insur- 
ance. Verdict  and  Judgment  tw  plaintiff,  and 
defendant  appeals.  Bevened. 

C.  B.  Campbell,  for  appellant   E.  W.  Ro- 
b^.  tor  appellee. 

DEEMER.  J.  On  the  ITtb  day  of  Septem- 
ber, 1802,  the  defendant  lasned  to  plaintiff  a 
iKtlicy  of  Insurance  covering  certain  prop- 
erty In  the  town  of  Maurice,  in  Sioux  county. 
Ixiss,  if  any.  was  made  payable  to  a  mort- 
Rflgee  as  his  interest  may  appear.  After- 
^vardB  an  indorsement  was  made  upon  the  pol- 
icy, making  it  payable  to  Heuelnkveld.  On 
the  11th  day  of  January,  the  property,  waa 
totally  destroyed  by  fir^  and  oa  the  21st 
day  of  January,  Heuslnkveld  asrigned  his  in- 
terest In  the  policy  to  one  D.  Bmins.  The 
defendant  refused  to  pay  tbe  amount  of  tbe 
loss,  and  thereupon  this  action  was  com- 
mraiced  to  recover  the  unonnt  <tf  the  policy. 
Plaintiff,  after  alleging  the  material  facts 
with  reference  to  the  iMuanee  and  aasign- 
ment  of  the  policy,  farther  averred  that  he 
gave  dtiTendant  notice  of  the  Ion  on  the  12th 
day  of  January,  1803,  and  within  80  days 
thereafter  made  due  prooA  of  loss  as  re- 
quired by  the  p(dicy.  The  defendant,  in  an- 
sww*  doded  the  giving  of  notice  and  the 
maktaig  of  pnx^  of  loss  as  alleged;  averred 
that  the  premises  were  mor^aged  at  tbe  time 
the  policy  was  Issued;  that  the  Insured  OJled 
to  advise  defendant  of  the  ftict,  and  that  the 
policy  contains  no  mention  of  the  mortgage. 
Defendant  further  alleged  that  the  policy  In- 
hibits asrignments  unless  consented  to  and 
approved  by  the  company,  and  averred  that 
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the  assignment  to  Bruins  was  without  Its 
knowledge  and  consent,  and  therefore  void. 
The  case  on  the  Issues  thus  Joined  went  to 
tilal  to  a  Jury,  and  the  court,  at  the  close 
of  the  Introduction  of  testimony,  submitted 
but  two  questions  to  them  for  their  determl* 
nation,  viz.:  (1)  Wbetber  the  assured  gave 
notice  and  made  proofs  of  loss  to  the  com* 
pany  as  required  by  the  terms  of  the  policy: 
and  (2)  did  tbe  comjuny  waive  notice  and 
proofs  of  loss?  The  jury  returned  a  general 
verdict  for  plaintiff,  upon  which  Judgment 
waa  rendered,  and  defendant  uppeals. 

1.  After  the  filing  of  the  original  answer, 
and  before  the  case  was  called  for  trial,  the 
defendant  asked  leave  to  file  an  amended 
and  substituted  answer,  pleading  more  8p&- 
cifically  some  of  the  defenses  set  forth  la 
the  original  answer,  omitting  others,  and  add- 
ing two  additional  grounds.  The  request  was 
refused,  and  reception  taken.  The  matter  of 
allowing  amendments  to  pleadings  Is  so  much 
a  matter  of  discretion  with  tbe  trial  court 
that  we  will  not  Interfere,  in  tbe  absence  of 
a  showing  of  legal  abuse  of  this  dlscretloiL 
Such  showing  is  not  made  in  this  case. 

2.  Tbe  court,  as  we  have  s^d,  submitted 
to  the  Jury  tbe  question  as  to  whether  the 
defendant  waived  notice  of  the  Are  and 
proofs  of  loss.  This  was  cleariy  error,  for 
there  was  no  pleading  to  Justify  it  Tlie  pe- 
tition alleged*  the  giving  of  notice  and  tbe 
making  of  proofs  as  required  by  the  terms  of 
the  policy.  Under  these  allegations  the  plain- 
tiff could  not  prove  waiver.  This  question  Is 
well  setUed  by  our  own  cases.  See  Welsh  v. 
Insnrance  Co.,  71  Iowa,  337.  32  N.  W.  860: 
Elseman  v.  Insnrance  Co..  74  Iowa,  U.  86  N. 
W.  780;  Heuslnkveld  v.  Insurance  Co.  (de> 
cided  at  present  term)  64  N.  W.  594.  The 
court  was  also  In  error  in  submitting  tbe 
qnwtlon  as  to  whether  notice  was  given  and 
pro^  Qt  loss  made,  for  the  reason  that  there 
is  no  evidence  of  a  compltance  with  the  temn 
of  the  policy  In  reference  to  these  matters. 
The  only  testimony  with  reference  to  the 
making  <a  proofs  of  loss  Is  as  follows:  "Q. 
State  if  they  sent  shortly,  or  If  any  time 
thereafter  they  sent  their  agent  there  to  In- 
vestigate. A.  Tes,  sir;  there  was  a  man 
came  up  there  the  25th  of  January.  Mr. 
Hoffmann  wasone  of  tbem.snd  there  wassB- 
otber  man  with  him.  I  don't  mrollect  who 
he  was.  (Defendant  moved  to  strike  the  an- 
swer out  because  the  question  called  fer  tbe 
concludon  of  the  witness,  and  because  it 
Is  Incompetoit,  Immaterial,  and  Irelevant 
Overruled.  Exception.)  A.  Yes,  sir;  tt  was 
this  Mr.  Heffmann  I  referred  to  a  moment  ago. 
The  same  Hoffmann  that  took  the  Insurance 
as  agent  Q.  State  what  directions,  if  aiv. 
he  gave  you  to  relation  to  making  proof. 
Objected  to  as  Incompetent  Immaterial,  and 
iirelevant)  By  the  Court:  Who  Is  this,— 
Mr.  Hoffmann?  Mr.  Robey:  Tes,  sir;  the 
agent  of  the  company.  By  the  Oonrt:  Th» 
objection  will  be  overruled.  (Defendant  ex> 
oe^ta)   A.   He  said  tbe  building  was  gon^ 
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and  there  was  nothing  left  there,  and  he  told 
me  to  get  a  couple  of  carpenters,  and  get 
them  to  estimate  what  the  building  would 
cost  at  the  present  time  to  put  it  up,  and  put 
their  value  on  the  building,  and  what  they 
thought  it  would  be  worth  at  the  present 
time  when  the  fire  occurred.  Yes,  air;  I  did 
this.  They  each  mode  ont  a  bill,  and  we 
sent  that  In  to  the  cMnpany  about  a  couple 
of  weelis,  may  be  longer,  after  the  fire.  I 
selected  two  carpenters.  John  Lynch  and 
Henry  Garretson.  Q.  You  sent  tbte  proof, 
aj9  directed  by  Mr.  Hoffmann;  to  the  compa- 
ny? A.  Yes,  sir,"  Manifestly  the  forward- 
ing of  these  bills  made  out  by  the  carpenters 
did  not  amount  to  proofs  of  loss.  See  Welsh 
V.  Insurance  Co.,  supra.  There  was  no  com- 
petent testimony  as  to  giving  notice  ct  the 
fire.  One  Thompson  testified  that  be  wrote 
a  letter  to  defendant  shortly  after  tbe  fixe, 
but  tbe  contents  of  the  letter  were  not  shown. 
The  court  was  In  error  In  submitting  these 
questions  with  reference  to  notice  and  proota 
of  the  loss  to  the  Jury.  Other  qoeaUons  ar* 
discussed  by  connsd,  trat»  as  they  may  not 
arise  upon  another  trial,  we  will  not  detov 
mine  them.  For  the  errors  pointed  out,  the 
.  judgment  la  reversed. 


i 

SNOUFFBB  T.  KINLBY,  Sheriff. 
(Supreme  Court  of  Iowa.   Oct  21,  1885.) 

FRAUDDLBin    COMVSTAXCBB  —  SaCRBT  TkDST 

— Fhaod. 

1.  Where  a  chattel  mortgage  was  ezecated 
to  plaintiff  to  protect  him  as  surety  oo  the 
mortgagor's  note,  and  after  plaintiff  paid  the 
note  the  mortgagor  executed  to  him  a  bill  of 
sale  of  the  property,  if  the  conrideiation  for 
the  bill  of  sale  was  the  same  as  that  for  which 
the  mortgage  was  given,  and  the  mortgage  was 
held  from  record  to  benefit  the  credit  of  th« 
mortgagor,  it  was  fraudulent  as  to  creditors  of 
the  mortgagor  after  the  execution  of  the  mort> 
gage. 

2.  Evidence  that  plaintiff  liad  told  another 
that  an  unrecorded  mortuaEe  executed  to  him 
was  to  protect  him  from  liability  for  becoming 
surety  on  the  mortgagor's  note,  and  cautioned 
the  other  to  say  nothing  about  it,  and  that  the 
t^intiff  told  the  mortgagor  that  he  would  not 
use  tba  mortgage  unless  something  happened 
to  the  note,  was  sufBcient  to  sustain  a  finding 
that  the  mortgage  was  withheld  from  record  for 
tbe  purpose  of  not  injuring  the  mortgagor's 
credit. 

Appeal  from  district  court,  Linn  coun^; 
James  D.  Glflln,  Judge. 

Prior  to  the  Ist  of  June,  1891,  W.  H.  Thomp- 
son  was  the  ownw  of  a  stock  of  jewelry  at 
Cedar  Rapids,  Iowa.  On  that  day  he  bwrow- 
ed  of  the  City  National  Bank  $1,000,  for  which 
be  gave  his  note  with  tbe  idalntiff  as  anrety; 
and  Thompson  at  the  same  time  made  to 
plaintiff  a  mortgage  on  the  stock  of  jewelry  to 
Indemnity  him  against  loss.  Ttiia  mortgage 
was  not  placed  of  record  ontll  May  5,  1893. 
The  note  to  the  bank  was,  from  time  to  time, 
renewed  witii  plaintiff  as  surety,  the  mortgage 
remaining  for  his  protection.  Wlille  the  mort- 
gage was  so  held,  and  ocfore  It  was  placed 


of  record,  Stein  &  Etbc^n  Company,  vrttlioat 
knowledge  of  the  mortgage,  sold  to  Tliompson 
goods  on  credit,  for  which  about  May  5,  1893, 
tliere  was  a  balance  due  of  $169.28.  On  the 
9th  day  of  May,  1893,  by  a  written  bill  of  sale. 
Th<»npson  assigned  to  plaintiff  his  entire  stock 
of  goods  for  the  averred  consideration  of  plain- 
tiff having  paid  the  bank  note  and  assumed 
the  payment  of  sune  |780  of  rent,  secured  by 
a  landlord's  lien  on  the  stock  of  good&  ^aln- 
tiff,  at  the  time  of  the  asaignment,  took  pes 
session  of  tbe  goods.  About  Hay  20,  1893. 
Stein  &  Elbogan  Company  conunenced  a  suit, 
aided  by  attachment,  and  seized  the  stock  of 
goods  tbroiucb  the  defendant  aherlfC.  This  ac- 
tion Is  to  recovw  the  possession  or  ralue  of 
the  goods  by  the  plaintiff  aa  owner  under  bis 
purchaa&  Tbe  defwdant  answered,  setting 
up  the  fact  as  to  tbe  mortgage,  and  Its  behig 
withhdd  £rom  record;  the  extending  of  credit 
without  knowledge  ot  the  nrntgacee'*  aver- 
ring the  transaction  to  have  beoi  fraudulent, 
and  that.  If  a  sale  was  made,  tbe  consldeia- 
tiott  ttier^or  was  tbe  same  as  tlut  fw  the 
mortgage,  and  that  the  bill  ctf  aale  was  made 
In  payment  <tf,  or  in  Ilea  of.  tbe  cbattel  mort- 
gage, and  with  the  intntt  to  binder  and  delay 
the  creditors  of  Ttacmipson.  The  Issues  w«e 
tried  to  a  jury,  tliat  returned  a  Terdlct  for 
tbe  defoidant,  and  the  plaintiff  appealed.  Af- 
firmed. 

Jamts(»i  &  Burr,  for  am>ellant  Charles  D. 
Harrison,  for  appeUee: 

GBANOBR,  J.  Appellant  onnplaUis  ot 
the  fourth,  fifth,  and  slztb  Instructions  given 
)xy  the  court  The  fourth  Instruction  no  mwe 
than  states  that  U  tbe  charge  of  fraud,  as 
made,  Is  not  established,  tlw  jury  shoold  find 
for  tbe  plaintiff.  The  flfUi  Inatmctlmi  states 
the  facts  relied  upm  ahowlng  fraud  as  to  tlif 
chatty  m<Hlgage,  and  tbe  withholding  of  ii 
from  tbe  recfwd,  by  an  agreement  betwea 
plaintUt  and  Thompson,  to  protect  tbe  credit 
of  Thompscm.  The  sixth  instruction  is  a« 
ft^ows:  "(6)  And  yon  are  instructed  Out  If 
you  believe  from  the  evidence  taken  tn  Uiis 
case  that  when  the  bill  of  sale  was  executed 
the  considontlcHi  ther^w  was  the  same  cra- 
alderatlon  for  which  the  chattel  mortgage  was 
held  and  given,  and  that  it  was  to  satisfy  said 
mortgage,  and  that  said  diattd  mortgage  wsb 
held  from  Record  from  Jtme  1, 1881.  its  date, 
till  May  5,  1893,  the  date  when  It  was  record- 
ed, under  an  agreement  or  understanding  be- 
tween plaintiff  and  TTiompson  that  it  would 
be  so  held  tram  record  for  the  benefit  of  tbe 
credit  of  Thompson,  thea  it  would,  in  hiw,  be 
a  fraudulent  sale,  and  plaintiff  could  not  re- 
cover herein,  and  your  verdict  would  then  be 
for  defendant."  Tlie  jury  returned  a  q)eclal 
finding  that  plaintiff  refrained  troia  record 
the  mortgage  for  the  ptupose  of  not  Injuring 
the  credit  of  Thompson.  Tbe  thought  of  ap- 
pellant, in  bis  criticism  of  the  instroctlon,  I« 
tlmt  there  Is  no  evidence  to  show  that  the  cod- 
slderatlon  for  the  execution  of  tbe  martgtgf 
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and  that  for  the  bill  of  sale  are  tlie  Bame,  and 
he  says:  "It  will  be  observed  that  these  In- 
fitructlons  are  based  upon  the  theory  that  it 
would  be  sufficient  to  establlrii  the  considera- 
tion for  tbe  mortgage  and  the  consideratlMi 
ttx  the  bill  of  sale  to  be  cme  and  the  same 
if  It  wgs  shown  that  the  debt  paid  and  dis- 
charged was  the  same  debt  for  which  the 
chattel  mcM^gage  was  given  to  indemnify 
Snouffer  from  paying."    This  thought  of  ap- 
l>^lajit  underlies  the  entire  controversy  on 
this  appeaL   It  seems  to  os  that  a  few 
tboushts  should  be  conclusive  of  this  i^roposl- 
tl«L    What  was  the  consideration  for  the 
mortgage?   It  was  the  obllgatlcm  plalntifF  as- 
sumed for  the  payment  of  the  note.  Barring 
ttie  fact  ot  tbe  payment  of  the  rent,  what 
was  the  OMisldenition  t<x  the  sale?   It  was 
the  discharge  of  tbe  obligation.    The  one  was 
glren  tot  tbe  undertaking,  and  the  other  for 
the  pttfwmance.    llie  talcing  of  the  bill  of 
sale  was  substituted  for,  or  put  In  place  ot, 
tbe  enforcement  or  foreclosure  of  the  mort- 
gage.   The  plaintiff,  as  a  witness,  said:  "Q. 
Now,  then,  they  Inquired  about  the  amonnt  of 
this  debt.   When  was  it  you  paid  tbe  debt  to  the 
bank  and  took  up  the  note?   A.  Between  the 
time  ot  tbe  recording  of  tbe  mortgage  and  the 
date  of  tbe  bill  of  sale.  Q.  At  the  time  you 
recorded  tbe  mortgage  yon  hadn't  paid  It?  A. 
No,        I  paid  It  between  that  and  tbe  date  of 
the  recMdlng  of  the  bin  of  sale.  Tbe  note  was 
due,  and  came  to  metobe8Ignedafterthemo^^ 
gage  was  recwded,  and  I  refused  to  do  that, 
and  noade  up  my  mind  that  It  was  about  time 
to  dose  it,  and  that  I  would  either  foreclose 
the  mortgage  or  take  tbe  goods  by  a  bill  of 
sale, — buy  tbe  goods;  and  I  went  to  blm  and 
told  him  what  I  wa»  going  to  do.    (And  I 
wont  down  to  Mr.  Bever  and  took  np  the 
note.    My  name  was  on  It  with  his.    I  don't 
think  I  give  it  to  Mr.  Thompson,  for  be 
would  have  no  businesb  with  it  unless  I  took 
my  name  off  ot  It    But  It  Is  either  destroyed 
or  In  the  waste  paper  basket.)    I  went  to 
Mr.  niompson,  and  be  agreed  to  do  this,  and 
1  luld  the  note.  I  either  bad  to  do  that  or  fore- 
close the  mortgage,  and  I  didn't  think  the 
goods  were  worth  It"   It  will  be  seen  that  he 
llrst  pe.ld  tbe  note,  and  then,  In  lieu  of  a  fore- 
closure ot  the  mortgage,  be  took  the  bill  of 
sal&    He  took  tbe  bill  of  sale  because  he  had 
paid  the  note.    Had  he  foreclosed  the  mort- 
gage, it  would  have  been  because  be  had 
paid  the  note.   The  relatt<m  between  the 
promise  and  tbe  fulfillment  of  tbe  promise  is 
so  close  that,  as  considerations  for  the  re- 
tipectlve  Instruments  In  view  of  the  purposes 
In  tbeir  execution,  they  are.  In  legal  effect, 
tbe  same.  We  think  tbe  court  might,  In  view 
of  the  record,  have  so  Instructed  the  Jury.  It 
seems  to  have  been  not  only  the  purpose  of 
the  plaintiff  to  take  tbe  bill  of  sale  In  place 
of  tba  mortgage,  but  also  that  ot  Thompson. 
He  was  asked  "whether  the  blU  of  sale  was 
executed  In  saUsfactitm  of  tbe  mortgage." 
He  answered,  "To  the  l>est  of  my  knowledge 
and  belief.  It  was."    We  can  hardly  see  how 


a  fact  can  be  more  directly  or  ccmcloslvely  es- 
tablii^ed.  The  Instructions  are  not  errone- 
ous. 

2.  The  special  finding  that  the  mortgage  was 
withheld  from  the  record  for  the  purpose  of 
not  Injuring  the  credit  of  Thompson  has  full 
8upi>ort  in  tbe  evidence.  In  1892,  plaintiff's 
I>artlcular  attention  was  called  to  tlie  fact 
that  the  mortgage  was  not  recorded,  and  he 
was  asked  U  niompson  was  In  trouble.  He 
answered:  "I  signed  a  note  with  him  at  the 
bank  as  surety,  and  took  this  from  him;  and 
don't  say  anything  about  it."  It  also  ap- 
pears that  plaintiff  tcid  Thompson  that  he 
would  not  use  the  mortgage  to  hurt  him,  un- 
less something  happened  to  the  note  in  the 
bank,  ^is  was  about  the  time  tbe  mortgage 
was  executed.  This  special  finding,  under  the 
rule  of  the  instructions,  brings  tbe  case,  as 
to  the  mortgage  b^g  fraudulent,  within  the 
rule  of  Goll  &  Prank  Co.  T.  Miller  (Iowa)  S4 
N.  W.  443,  because  of  the  agreement  not  U 
record  tbe  mortgage;  and  it  Is  unlike  Letts- 
Fletcher  Co.  V.  McMaster,  83  Iowa,  449,  49 
N.  W.  1085;  Burt  v.  Gamble  (Mich.)  57  N. 
W.  261;  and  MuU  v.  Dooley  (Iowa)  5«  N.  W. 
513.  The  court  seems  to  have  disregarded 
the  matter  of  a  claimed  addltlfmal  considera- 
tion to  pay  the  rent,  probably  because  of  the 
ctmdltlon  of  the  evidence  In  regard  to  it;  but 
In  any  event  there  is  no  assignment  ot  error 
nnda"  which  we  are  called  upon  to  conrid^r  it 
No  one  seemed  to  think  it  important  In  the 
8ubm]ssi«i  of  the  cam  below.  Our  conriden- 
tlons  cover  all  Important  points  dlsctused,  and 
the  Judgment  will  stand.  Affirmed. 


MYBRS  et  aL  v.  SNTDER  et  at 
(Suj^wne  Court  of  Iowa.  Oct  21.  188S.) 
CsATTSL  MoRTaias— Pkofbrtt  Covbbbd— Sals— 

1.  A  chattel  mortgage  on  "all  tbe  fixtures'* 
contained  in  a  certain  store  covers  show  cases, 
counters,  and  a  wall  case,  and  parol  testimony 
is  admissible  to  identify  them. 

2.  A  mortgagor  of  chattels  Is  estopped  to 
deny  his  ownersmp  thereof. 

S.  Where  a  chattel  mortgage  authorized  a 
sale  of  tbe  property  at  public  or  private  sale, 
and  the  proceeds  to  be  applied,  after  deducting 
all  expenses  of  sale,  to  the  payment  of  the  debt, 
the  mortgagees  had  a  right  to  sell  the  property 
at  private  sale,  and  to  reimburse  themselves  for 
tiie  necessary  expenses  incurred  therein. 

4.  Chattel  mortgagees,  selling  tbe  property 
under  the  mortgage  at  private  sale,  cannot 
reimburse  themsdves  for  afaeriff's  fees  aod  tbe 
cost  of  appraisement  out  of  the  proceeds,  a* 
such  expenses  were  nnnecessary. 

Appeal  from  district  court,  Benton  county; 
John  R.  Caldwell,  Judge. 

Suit  In  equity  to  enforce  a  certain  chattd 
mortgage,  executed  by  O.  F.  Snyder  to  plaln> 
tiffs,  to  secure  a  certain  note  in  the  sum  of 
$500.  From  a  decree  refusing  tbe  foreclo- 
sure of  tbe  mortgage,  plaintiffs  appeaL  Be* 
versed. 

C  Nichols,  for  appellants. 
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DEEMER,  J.  On  the  19th  day  of  July, 
1S92,  the  defendant  G.  F.  Snyder  executed  to 
plafntiCTe  a  promissory  note  for  the  Bum  of 
$500,  due  one  year  after  date,  with  interest 
at  the  rate  of  7  per  cent,  per  anuum.  On 
the  back  of  the  note  were  the  following  In- 
dorsements: "See  mortgage  securing  this 
note  and  the  covenants  therein  contained." 
"Vinton,  Iowa,  Nov.  28,  1892.  This  note  giv- 
en to  secure  $151.15,  and  future  purchases 
not  to  exceed  $500.  I  now  owe  Myers,  Tice 
&  Co.  two  huii.dred  sixteen  and  '^^/loa  dol- 
lars, now  due,  to  date.  G.  F.  Snyder." 
"Received  from  sheriff,  on  sale  of  property, 
Feb.  13,  1893.  $C5.34r."  At  the  time  of  exe- 
cuting this  note,  Snyder  also  executed  a 
mortgage  purporting  to  cover  the  following 
described  property,  to  wit:  "All  the  certain 
stock  of  cigars,  tobaccos,  pipes,  etc.,  includ- 
ing the  entire  stock  of  every  name  and  na- 
ture, also  all  the  fixtures  of  every  name  and 
nature,  contained  In  the  storeroom  where 
said  stock  is  located,  said  stocl£  aud  fixtures  I 
being  now  located  In  the  Williams  brick 
store  building,  south  of  the  postofflce  in  Vin- 
ton, Benton  county.  Iowa.  Mortgagor  to 
have  privilege  of  selling  the  goods  in  stock 
In  the  regular  course  of  trade."  The  mort- 
gage also  contained  a  provision  that,  "in  case 
of  nonpayment  of  the  note  when  due,  then  the 
said  Myers,  Tice  &  Go,  shall  have  full  power 
to  enter  upon  the  premises  of  the  sold  Q.  F. 
Snyder,  the  party  of  the  first  part,  or  any 
other  place  or  places  where  the  goods  and 
chattels  aforesaid  may  be,  to  take  posses- 
sion of  said  property,  to  sell  the  same  at 
public  or  private  sale,  and  avails  (after  de- 
ducting all  expenses  of  the  sale  and  keeping 
of  said  property)  to  apply  in  payment  of  the 
above  debt,  and  in  case  the  said  Myers,  Tice 
&  Go.  shall  at  any  time,  in  their  own  discre- 
tion, deem  themselves  unsafe,  it  shall  be 
lawful  for  them,  and  tbey  hereby  are  au- 
thorized and  empowered,  to  take  possession 
of  said  property,  and  to  sell  the  same  at  pub- 
lic or  private  sate,  previous  to  the  time  above 
mentioned,  for  the  payment  of  said  debt, 
applying  the  proceeds  as  aforesaid,  after  de- 
ducting all  the  expenses  of  the  sale  and 
keeping  of  said  property."  Some  time  early 
in  the  year  lh93,  the  plaintiffs  took  possession 
of  the  stock  of  goods  and  some  of  the  fixtures 
covered  by  the  mortgage,  and  sold  tlie  same 
at  private  sale  to  one  J.  A.  Mitchell,  for  the 
sum  of  $100.  Of  this  amount  the  sheriff  re- 
tained the  sum  of  $6  as  his  fees,  paid  the 
appraiser  $12,  and  $16.66  as  rent  for  the  [ 
building  in  which  the  stock  was  kept,  which 
was  due  at  that  time,  and  indorsed  the  re- 
mainder ui>on  the  note.  On  the  31st  day  of 
August,  1893,  plaintiffs  commenced  this  suit 
to  recover  the  balance  due  on  the  note,  and 
In  the  petition  asked  a  foreclosure  of  the 
chattel  mortgage  upon  the  following  proper- 
ly, which  they  claim  Is  covered  by  the  mort- 
gage, to  wit:  "One  8-foot  No.  71  oak  casa 
and  counter,  P.  P.  glass  In  case;  zinc  racks 
and  pans;  one  8-foot  No.  71  oak  case  and 


counter,  P.  P.  glass  In  case;  one  8-foot  Na 
55  wall  case,  24x48,  beveled  French  mirror; 
frame  and  base  to  match  fixtures."  They 
alleged  that  all  of  said  property  was,  at  the 
time  of  giving  the  mortgage,  a  part  of  the 
furniture  and  fixtures  of  the  store  In  which 
the  defendant  was  conducting  bis  buslne^^. 
and  that  It  was  covered  by  the  chattel  mort- 
gage. To  this  suit  E.  E.  Snyder,  L.  A 
Mitchell,  aod  Eugene  Gam  were  made  pnr- 
tles  defendant  Gam  was  not  served  witli 
notice,  and  did  not  appear;  but  Mitchell  aud 
E.  E.  Snyder  filed  disclaimers,  and  the  Miii 
proceeded  against  defendant  G.  P.  Snyde. 
upon  an  answer  filed  by  him,  which,  among 
other  things,  contained  the  following:  "I'ur 
agraph  2.  He  denies  •  •  •  that  the  chat- 
tel mortgage  given  by  this  defendant  to 
plaintiffs  covered  the  goods  and  chattels  de- 
scribed In  the  petition,  •  <•  *  and  alleges 
the  fact  to  be  that  he  was  not  the  owner,  at 
the  time  the  said  chattel  mortgage  was  made 
I  and  deiivei'ed  to  plaintiff,  of  the  property  de 
scribed,  as  plntntiffs  well  knew."  Defend 
^  ant  further  alleged  that  plaintiffs  took  posscs- 
'  sion  of  a  large  amount  of  goods  and  chattels, 
consisting  of  tobacco,  cigars,  pipes,  and  oth- 
er goods  In  stock,  and  certain  articles  of  fur 
nlture  and  fixtures  belonging  to  him.  wbicii 
they  disposed  of  in  some  manner  uulcnowu 
to  defendant;  and  he  asks  that  the  value  be 
ascertained,  and  the  amount  credited  upuc 
the  note.  To  the  second  paragraph  of  (he- 
answer,  plaintiffs  pleaded  that,  at  the  time  of 
the  execution  of  the  mortg^e,  defendant  was 
in  possession  of,  and  claimed  to  be  the  ovrmi 
of,  the  property  described  In  the  petition,  aod 
that,  In  executing  the  mortgage.  It  was  the 
intention  of  both  plaintiffs  and  defendajit  that 
the  mortgage  should  cover  this  property;  and 
they  say  that  defendant  is  barred  and  estop- 
ped from  claiming  that  be  did  not  own  the 
property,  and  that  he  did  not  Intend  tlie  mort- 
gage to  cover  it.  The  lower  court  rendered 
Judgment  for  plaintiffs  for  the  sum  of  $54J>:!. 
but  refused  to  foreclose  the  mortgage,  and 
plaintiffs  appeal. 

The  mortgage,  foreclosure  of  which  is 
sought,  does  not  specifically  describe  the 
property.  It  covers  It,  if  at  all,  by  the  gen- 
eral term,  "AU  the  fixtures  of  every  name 
and  nature  contained  In  the  storeroom  where 
said  stock  Is  located."  We  think  the  desprip- 
tion  is  broad  enough  to  cover  the  prcq;>erty, 
and  it  Is  well  established  that  parol  testi- 
mony is  admissible  for  the  purpose  of  Idoitl- 
'  fying  it  Odell  t.  Gallup,  62  Iowa,  253,  17 
N.  W.  502;  Smith  v.  McLean,  24  Iowa.  322. 
The  testimony  established  beyond  all  ques- 
tion that  both  parties  intended  the  mortgage 
to  cover  the  property  which  is  the  subject  of 
this  foreclosure.  We  have  not  overlooked.  In 
this  connection,  the  testimony  showing  or 
tending  to  show  that  O.  F.  Snyder  was  not 
the  owner  of  this  property  at  the  time  the 
mortgage  was  executed,  and  that  hi  tact,  it 
belonged  to  his  wife,  E.  E.  Snydw  (and  we 
may  remark,  parenthetically,  that  sncb  testl- 
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mony  Is  only  admissible  upon  tbls  branch  of 
the  cBJse);  but  we  think  it  clearly  appears 
that  both  plaiutiCfs'  agents,  who  took  the 
mortgage,  defendant  6.  F.  Snyder,  and  the 
scrivenn  who  drew  the  InstrumeDt,  intended 
to  cover  the  property  In  dispute  by  the  de- 
scription contained  therein. 

2.  If  the  parties  did  Intend  to  cover  this 
property,  then  It  Is  clear  that  defendant  Sny- 
der, the  mortgagor.  Is  est^opped  from  saying 
that  he  was  not  the  owner  of  it  at  the  time 
be  made  the  mortgage.  Having  represented 
It  to  be  his  by  the  making  of  the  mortgage, 
he  cannot  now  be  heard  to  say  that  it  belong- 
ed to  some  other  person.  This  proposition  is 
80  elementary  as  to  scarcely  need  the  cita- 
tion of  authorities.  But  see  Jones,  Chat 
Mortg.  S  480;  Adams  v.  Wildes,  107  Kfass. 
123.  The  testimony  adduced  on  the  question 
of  ownership  of  the  property  was  competent 
and  material  only  for  the  purpose  of  show- 
ing that  it  was  not  intended  that  the  descrip- 
tion found  In  the  mortgage  should  cover  the 
property  In  question.  As  against  the  defend- 
ant Snyder,  there  should  have  been  a  fore- 
closure of  the  mortgage.  The  decree  will 
not.  of  course,  be  binding  upon  a  purchaser 
of  the  property  from  the  true  owner,  in  the 
erent  It  should  be  ascertained  there  is  such 
purchaser,  and  that  defendant  was  not  in  (act 
the  owner;  for  the  purchaser  Is  not  made  a 
party  to  this  proceeding. 

3.  Complaint  Is  made  of  the  amount  found 
dne  plaintifCs  by  the  lower  court  Defend- 
ant admitted,  in  writing,  on  the  back  of  the 
DOte,  an  indebtedness  of  $216.35.  Plaintiffs 
took  possession  of  the  stock  of  goods  and 
pert  the  fixtures  under  their  mortgage. 
The  stock  was  appraised  at  the  sum  of 
$173.50,  and  the  fixtures  are  said  to  he  worth 
la  the  neighborhood  of  $30.  They  sold  the 
same  at  private  sale  for  the  sum  of  $100,  and, 
after  deducting  costs  and  expenses,  applied 
the  balance  on  the  mortgage.  It  is  said  that 
tbe  lower  court  charged  plaintiffs  with  the 
full  appraised  value  of  the  fixtures,  and  cred- 
ited them  with  the  costs  of  appraising  and 
keeping  the  prt^rty,  amounting  to  $34.66, 
and  found  the  balance  due  plaintiffs  to  be 
$54.32.  We  think  tbe  objecUon  to  this  cal- 
culation is  good.  There  was  no  statutory 
foreclosure  of  the  mortgage  by  notice  and 
sale.  What  was  done  in  this  direction  was  in 
pursuance  of  the  terms  of  the  mortgage, 
which,  as  we  have  seen,  authorized  a  sale  of 
the  mortgaged  property,  either  public  or  pri- 
vate, at  any  time  the  mortgagees  saw  fit,  to 
satisfy  the  amount  due  or  to  become  due, 
applying  the  proceeds,  after  deducting  all 
expenses  of  the  sale  and  keeping  of  the  prop- 
erty, to  tbe  payment  of  the  debt.  There  is 
no  evidence  of  any  want  of  good  faith  on  the 
part  of  tbe  plaintiffs  in  conducting  this  sale. 
They  seem  to  have  obtained  all  they  could  for 
tbe  property.  At  least,  there  is  no  evidence 
of  had  faith  in  tbe  matter.  And  under  such 
clrcimistnnees  tUey  should  not  be  held  for 
more  than  the  amouut  they  realized  from  the 


sale.  Gear  v.  Schrel,  57  Iowa,  GOG,  11  N.  W. 
625;  CampbeU  v.  Wheeler,  69  Iowa,  58S,  29 
N.  W.  613;  Jones,  Chat  Mortg.  {  783;  Rose 
T.  Page  (Mich.)  46  N.  W.  227. 

There  was  no  occasion,  however,  for  any 
sheriff's  fees;  for,  as  we  have  said,  the  fore- 
closure was  not  statutory.  Nor  do  we  see 
any  need  for  an  appraisement  It  does  ap- 
pear, however,  that  there  was  $16.06  rent  due 
for  the  use  of  the  building  In  which  the  goods 
were  stored,  and,  as  this  was  a  prior  claim. 
It  should  be  deducted  from  tbe  $100,  leaving 
the  sum  of  $83.31  to  be  applied  on  the  amount 
due.  This  will  leave  a  balance  due,  October  1, 
1895,  of  $160.26,  for  which  amount,  with  stat- 
utory attorney's  feus  and  costs,  plaintiffs  are 
entitled  to  Judgment  They  are  also  entitled 
to  a  decree  foreclosing  their  mortgage,  as 
against  defendant  O.  F.  Snyder  as  prayed. 
The  cause  will  be  reversed,  with  directions 
to  tbe  lower  court  to  enter  this  Judgment  and 
decree;  or,  at  plaintiffs'  option,  exercised 
within  45  days  from  tbe  filing  of  this  opinion, 
they  may  have  such  a  Judgment  and  decree 
in  this  court  Rereraed. 


BOKEMPBR  V.  HAZEN,  Sheriff. 
(Supreme  Court  of  Iowa.  Oct.  24,  18^.) 
IssANtTT— VAuniTT  or  Salb. 

Where  the  validity  of  a  sale  by  an  in- 
sane  person  was  at  issue,  and  the  jury  were 
instructed  that  if  there  was  a  present  consid- 
eration for  the  sale,  and  if  the  parchaser  could 
not  be  put  in  the  condition  he  was  before  ths 
sale,  it  was  valid,  the  verdict  against  the  sale 
was  not  justified  where  there  was  evidence  that 
in  consideration  of  tbe  sale,  the  purchaser  paid 
several  debts  of  the  seller. 

Appeal  fr<»n  district  court,  Pottawattamie 
county;  H.  R  Deemer,  Judge. 

Action  of  replevin.  Trial  to  a  Jniy.  Ver- 
dict for  defendant  Plaintiff  appeals.  Re- 
versed. 

John  lAndt,  for  appellant  Smmett  Tinley, 
for  appellee. 

KtNNE],  J.  1.  Action  to  recover  certain 
personal  property  which  had  been  levied  upon 
by  defendant  as  sheriff  in  a  cause  wherein 
John  Maioney  was  plaintiff  and  William 
Madden  defendant.  Plaintiff  claims  to  owu 
the  property  by  virtue  of  having  purchased 
the  same  from  one  John  Linder,  who  claims 
to  have  purchased  It  from  William  Madden. 
Defendant  in  this  action  answered,  denying 
the  purchase  of  plaintiff,  and  of  his  alleged 
grantor  Under,  and  says  that  at  the  time  of 
the  execution  of  the  bill  of  sale  by  Madden 
to  Linder,  Madden  was  Insane,  and  Incapable 
of  contracting,  and  that  Linder  knew  of  Mad- 
den's  mental  condition,  and  fraudulently  took 
advantage  of  It;  that  the  consideration  of  the 
bill  of  sate  was  an  agreement  to  cancel  an  an- 
tecedent indebtedness,  claimed  by  Linder 
against  Madden;  and  that  no  consideration 
passed  from  Under  to  Madden  when  the  bill 
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of  Bale  was  executed.  To  tbls  answer  idaln* 
till  replied,  denrlog  Its  arermeDts. 

3.  CouDsel  for  appellants  say  that  tbe  only 
questlona  presented  for  our  consideration  are: 
First,  Is  the  bill  of  sale  fiinn  Madden  to  Un- 
der void  on  account  of  Mndden's  insanity? 
And,  second,  was  there  any  present  consid- 
eration for  the  execution  of  said  bill  of  sale? 
As  the  Jury  found  for  the  defendant,  it  is 
evident  that  they  found  that  Uadden's  al- 
leged insanity,  at  the  time  he  executed  tbe 
bill  of  sale,  had  been  established,  and  that 
there  was  no  present  consideration  for  the 
execntlon  of  that  instrument  Without  enter- 
ing into  a  detailed  consideration  of  the  testi- 
mony, we  may  say  that  It  is  such  that  the 
jury  could  well  hare  found  that  Madden  was 
mentally  Incompetent  to  execute  the  bill  of 
sale.  We  cannot  disturb  their  finding  In  that 
respect  The  real  question  Is  as  to  whether 
the  consideration  of  the  bill  of  sale  was  a 
pre-exlsttng  Indebtedness,  or  whether  Under, 
on  the  faith  of  It,  paid  out  money  for  Mad- 
den pursuant  to  a  prwnlse  made  to  do  so  at 
the  time  the  bill  of  sale  was  executed.  The 
court  Instructed  the  Jury,  touching  this  mat- 
ter,  as  fcdlows:  "If  Linder  took  the  blU  of 
sale  as  security  tor  or  in  payment  of  an  In- 
debtedness, due  him  from  Madden,  which  bad 
been  created  prior  to  the  time  of  making  of 
the  bill  of  sale,  and  advanced  or  parted  with 
nothing  on  the  strength  thereof,  then  the  par- 
ties are  in  position  so  that  th^  can  be  placed 
UN  they  were  at  the  time  tbe  bill  of  sale  was 
iiiade.  But  if  Under,  on  the  strength  of  the 
bill  of  sale,  paid  out  any  money  for  Madden, 
either  on  a  note  upon  which  he  was  a  surety 
for  Madden,  pursuant  to  a  promise  made  to 
do  so  at  the  time  the  bill  of  sale  was  made 
or  agreed  to,  and  did  pay  the  rent  of  a  build- 
ing which  Madden  was  obliged  to  pay,  then 
there  was  a  consideratiou  for  the  bill  of  sale 
which  will  support  and  sustain  It"  In  an- 
other Instruction,  the  Jury  were  told,  in  sub- 
stance, that  If  they  found  that  Madden  was 
insane  at  the  time  tbe  bill  of  sale  was  made, 
and  that  plaintiff  and  Linder  both  knew  of 
ills  mental  condition  at  that  time,  stilt,  if 
there  was  a  present  consideration  for  the  bill 
of  sale,  and  Linder  could  not  be  placed  in  the 
condition  he  was  before  the  bill  of  sale  was 
executed,  then  they  should  find  for  plaintiff. 
These  and  other  instructions,  not  now  ob- 
jected  to,  constituted  the  law  of  the  case 
which  the  jury  were  bound  to  follow.  It  be- 
comes material,  then,  to  determine  whether 
the  testimony  was  such  as  to  warrant  a  find- 
ing that  there  was  no  consideration  for  tbe 
bill  of  sale  agreed  upon  at  the  time  it  was 
executed,  and  which  was  in  fact  paid  by  Lin- 
der. There  is  do  question  that  Linder  paid 
the  $200  note  for  Madden,  and  that  he  paid 
a  small  sum  to  one  Sweet  for  Madden;  also, 
a  considerable  sum  for  rent  due.  The  only 
controversy  Is  as  to  whether  these  payments 
were  made  In  pursuance  of  any  agreement 
or  arrangement  entered  Into  between  them  at 
the  time  the  bill  of  sale  was  executed.  From 


a  careful  consideration  of  all  the  testinumy. 
it  seems  to  us  clear  that  tbe  snms  paid  bf 
Linder  were  paid  in  pursuance  of  the  a^ 
rangement  by  which  the  bill  of  sale  was 
made;  that  the  consideration  for  the  blU  of 
sale  was  not  the  security  of  a  pr»«xistlng 
debt  but  an  absc^vte  agreement  on  Under's 
part  to  pay  certain  specified  debts  of  MrA- 
den,  which  agreement  Linder  carried  out  in 
good  faith.  Under  such  circumstances,  the 
jury  were  not  justified  in  finding,  as  they 
must  hare  found,  that  the  blU  of  sale  was 
given  to  secure  a  pr»«ciBtlng  indebtedness. 
Under  the  erldaice  and  tbe  instructlona  of 
the  court  the  verdict  should  hare  been  toe 
the  plaintiff.  Bernsed. 

DEEMKR,  J.,  took  napart 


ELLSWOBTH  v.  ELLINQSON  et  at 
(Supreme  Court  of  Iowa.   Oct  22.  1896.) 
PrKE9— Liability  tou  Dihage. 
Under  Code,  g  3890,  makins  the  person 
settinK  fire  to  prairie  land,  and  allowing  It  to 
escape  beyond  control,  liable  for  resoltioff  in- 
juries, one  will  not  be  liable  where  a  fire  was 
started  for  a  iawfnl  puroose,  and  escaped  witb- 
oat  negligence,  setting  fire  to  prairie  land. 

Appeal  frmn  district  court  Franklin  good- 
ty;  S.  M.  Weaver,  Judge. 

Action  to  recover  damages  for  setting  oat  a 
fire  which  burned  up  a  large  quantity  ot  boy. 
the  property  of  the  plaintiff.  There  was  a 
trial  by  jury,  aud  a  verdict  and  Jadgment  for 
the  defendant  and  plaintiff  appeals.  Af- 
firmed. 

B.  W.  Bhrdsall  and  O.  M.  Nagle,  for  appe- 
lant. Taylor  &  Evans  and  L  G.  F^uiinger. 
for  appelleea. 

BOTHROCK,  J.  1.  The  charging  part  of 
tbe  petition  is  as  follows:  "The  plaintiff,  for 
cause  of  action,  Btatea  that  on  the  20th  day 
of  November,  18»2,  he  was  the  owner  of  300 
tons  of  hay,  situated  in  stack  upon  his  farm 
In  Wright  county,  Iowa;  that  on  the  said  date 
the  defendants  set  out  and  caused  to  t>e  set 
out,  and  burned  and  caused  to  be  burned, 
certain  prairie  land  in  the  vicinity  of  said 
hay,  and  negligently  and  carelessly  allowed 
said  fire  to  escape  from  their  control,  and  the 
same  communicated  to  and  destroyed  the 
said  hay  of  plaintiff  above  mentioned;  tbat 
said  hay  was  of  the  value  of  $3  per  ton.  and 
of  the  aggregate  value  of  $900,  and  pIointifT 
has  been  damaged,  by  reason  of  the  negligent 
and  wrongful  act  of  said  defendants,  In  tbe 
sum  of  $000."  The  answer  Is  a  genera!  de- 
nial of  tbe  averments  of  the  petition.  It  ap- 
pears from  the  evidence  that  a  number  of 
stacks  of  hay,  tbe  proi>erty  of  plaintiff,  were 
destroyed  by  fire,  and  that  the  fire  originated 
about  half  a  mile  from  the  stacks,  and  thai 
it  was  set  out  by  the  defendant  and  one  An- 
drew LIque,  who  were  bunting  wolves,  and 
that  they  kindled  the  fire  In  a  iuAe  H  tbe 
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KTouDd  for  the  purpose  of  smoking  wolves 
out  of  tbe  hole.  There  ts  no  eTidence  that 
they  set  fire  directly  to  the  prairie  grass  on 
the  land,  tx  that  they  had  any  Intention  or 
purpose  that  the  fire  set  in  the  hole  in  the 
ground  should  communicate  with  and  con- 
sume grass.  The  fact  is,  there  was  no  evi- 
dence showing  how  near  the  hole  was  to  the 
grass  laud.  After  the  fire  was  set  the  defend- 
ant covered  it  up  so  that  there  was  no  sign 
of  smoke,  and  he  and  Llque  went  away;  and, 
when  they  were  off  about  30  or  40  rods,  they 
looked  back  and  saw  the  fire.  They  ran 
back,  and,  with  others,  tried  to  put  it  out. 
The  court  instructed  the  Jury  upon  the  ques- 
tion of  the  defendant's  liability  as  follows: 
"If  you  find  by  a  preponderance  of  the  evi- 
dence that  said  defendant,  either  by  himself 
or  acting  with  his  codefendant,  Llque,  set  Are 
to  the  prairie  or  grass  land,  and  allowed  the 
same  to  escape  his  control,  and  that  thereby 
the  plaintiff's  hay  was  destroyed,  th^  the 
plaintiff  will  be  entitled  to  your  verdict  for 
the  damages  thereby  sustained;  that  is,  If 
defendant  set  the  Are  directly  to  the  grass  or 
prairie,  or  if  he  built  or  set  a  fire  in  or  to 
some  other  place  or  material,  intending  or 
purposely  permitting  it  to  communicate  or 
extend  to  such  grass  or  prairie  land,  then  he 
Is  absolutely  liable  for  all  damages  resulting 
therefrom,  and  If  the  plaintiff's  hay  was 
thereby  destn^ed  the  plaintiff  will  be  en- 
titled to  recover  therefor.  (6)  If  you  do  not 
find  the  defendant  liable  under  the  rule  laid 
down  in  the  last  preceding  paragraph,  but  do 
find,  by  a  preponderance  of  the  evidence,  that 
the  defendant  Elllngson,  edther  by  himself  or 
acting  with  his  codefendant,  Llque,  set  a  fire 
In  a  haie  In  the  ground  for  the  purpose  of 
smoking  out  or  capturing  a  wolf,  and,  throtigh 
his  or  their  negligence,  said  fire  escaped,  and 
spread  into  the  surrounding  grass,  and  thence 
to  plaintiff's  stacks,  then  the  defendant  is 
liable,  and  In  such  case  plaintiff  is  entitled  to 
recover  the  damages  so  sustained  by  him." 
These  Instructions  are  claimed  to  be  erro- 
neous, and  it  is  stroiuonsly  contended  that 
the  defendant  was,  In  any  view  of  the  case, 
absolutely  liable,  without  proof  of  any  negli- 
gence. And  it  is  insisted  that  the  defend- 
ants were  trespassers  on  the  land,  and  wrong- 
docra,  because  they  were  engaged  In  hunting 
wolves  on  Sunday.  It  will  be  observed  that 
the  defendants  are  not  charged  In  the  peti- 
tion with  being  trespassers,  nor  with  a  viola- 
tion of  the  Sunday  laws  of  this  state.  In  the 
absence  of  such  averments.  It  would  have 
been  improper  for  the  court  to  charge  the 
jury  in  reference  thereto. 

2.  The  petition  in  the  case  was  Intended  to 
be  founded  upon  section  3800  of  the  Code, 
wliich  la  as  follows:  "If  any  peraon  set  fire 
to  and  bum  or  cause  to  be  burned  any  prairie 
or  timber  land  and  allow  such  fire  to  escape 
from  his  control  between  the  first  day  of 
September  In  any  year  and  the  first  day  of 
May  following  he  shall  be  guilty  of  a  misde- 
meanor,"  etc.  It  was  held  in  Coon  v.  May,  36 


Iowa,  241,  that  under  this  law  a  person  "set- 
ting fire  to  any  prairie  or  timber  laud,  and 
allowing  It  to  escape  from  his  control.  Is  ab- 
solutdy  liable  for  the  consequences,  irrespect- 
ive of  the  degree  of  diligence  used  to  prevent 
its  escape  after  being  set  out  by  him."  And 
the  same  rule  was  adopted  in  Thoburn  t. 
Campbell,  80  Iowa,  338,  45  N.  W.  760.  We 
think  that  the  Instructions  of  the  court  to  the 
Jury  in  the  case  at  bar,  as  to  absolute  liabil- 
ity. Is  In  harmony  with  the  cited  cases,  and 
that  such  liability  attaches  only  when  the 
setting  out  of  the  fire  to  the  prairie  grass  la 
the  direct  act  of  the  party,  or  that  It  was 
caused  by  him  without  the  Intervention  of 
any  other  act  If  any  other  rule  be  adopted, 
then  the  setting  out  of  a  fire  for  a  lawful  pur- 
pose would  impose  absolute  liability  for  all 
the  consequences,  notwithstanding  the  ut- 
most care  and  diligence  to  prevent  its  ■  es- 
cape. In  our  opinion,  the  evidence  In  the  case 
Justified  the  question  of  negligence  to  be 
submitted  to  the  Jury  In  the  manner  In  which 
It  was  submitted  In  the  Instruction  last  above 
set  out, 

3.  The  plaintiff  sued  out  an  attachment, 
and  caused  the  same  to  be  levied  on  40  acres 
of  land,  the  property  of  the  defendant  The 
defendant  by  a  counterclaim,  demanded 
Judgment  against  the  plaintiff  on  the  gi-ound 
that  the  attachment  was  wrongful  and  mali- 
cious. The  Jury  returned  a  verdict  for  the 
defendant  for  $1  actual  damages  and  $250 
exemplary  damages.  It  is  clahned  that  there 
was  no  evidence  authorizing  the  court  to  In- 
struct the  Jury  that  exemplary  damages 
might  be  allowed.  If  there  was  error  as 
claimed,  it  was  afterwards  rectified,  becanse, 
on  the  motion  for  a  new  trial,  the  court  re- 
quired the  defendant  to  remit  all  of  the  ex- 
emplary damages,  which  was  done,  and  Judg- 
ment was  rendered  for  nominal  damages 
only.  The  case  demands  no  further  consid. 
eration,  and  the  Judgment  of  the  district 
court  la  affirmed. 


BOWMAN  T.  WESTERN  PUR  MANUF'G 
CO.  et  al. 

(Supreme  Court  of  Iowa.  Oct  23,  ISSS.) 

Wrongful  Attachment— ETiDKNOE—CoyDccr  or 
JoBT — Kbcoru  and  Practice  ox  Appeal. 

1.  Where  defendants  allege  in  their  answer 
that  ^laiDtiCfB  attaehnient  was  wrougfully  and 
maliciously  levied,  which  alie^atioQ  is  met  hj 
a  general  denial,  plaintiff  may  show  that  he 
had  stated  the  facts  within  his  knowledge  to  hia 
attorney  before  suing  out  the  writ,  and  had 
been  by  him  advised  that  it  was  authorised. 

2.  Portions  of  a  city  directory  showing  de- 
fendant's  business  connectioua  are  admissible, 
in  oonnectioii  with  other  evidence;  to  show  the 
facts  on  which  plaintiff  acted  m  suing  out 
his  attachment 

3.  The  action  of  two  of  the  jurors  in  seek- 
ing  out  the  premises  from  which  defendant 
claims  that  merchandise  left  in  his  possession 
by  plaintiff  was  stolen  from  him,  the  jurors  not 
being  in  charee  of  an  officer,  or  any  person  ap- 
pointed for  tne  purpose  of  showing  them  the 
premises,  is  not  ground  for  a  new  tnal  where  It 
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n^san  that  ihej  merelj  Inspected  the  entrance 
to  the  bnildloff,  and  that  there  was  no  contto- 
rerB7  aa  to  tbe  appearance  of  that  entrance  or 
ttB  approaches. 

4.  That  the  uniform  mode  of  practice  in 
any  count?  in  the  state  has  been  to  consider 
that  exceptions  were  taken  to  instructions  of 
the  court  without  having  them  shown  of  rec- 
•rd.  cannot  dispense  with  the  statutory  re- 
quirement for  the  taking  of  exceptions  and  mak- 
tag  them  appeai  of  record. 

5.  Where  oppellee,  by  an  additional  ab- 
■tract,  not  denied  by  appellant,  has  alleged  that 
the  sevml  abstracts,  taben  together,  do  not 
contain  all  the  evidence  of  the  case  on  the 
trinl.  it  will  be  presumed  that  the  verdict  and 
judgment  were  fully  authorized  by  the  evi- 
dence actually  submitted. 

6.  Where  the  additional  abstract  on  ap- 
peal contained  about  7  pages,  and  the  amend- 
ment thereto  19,  and  no  sufiicient  cause  was 
shown  for  the  failure  to  incorporate  in  the  ad- 
ditional abstract,  when  prepared  and  served  at 
first,  all  the  matter  set  out  in  the  amendment, 
costs  will  not  be  allowed  for  tbe  amendment. 

Appeal  from  district  court,  Folk  county; 
8.  F.  Balllett,  Judge. 

Action  at  law  to  recover  the  value  of  a 
mink  dolman.  There  was  a  trial  by  Jury, 
and  a  verdict  and  judgment  for  the  plaintiff. 
Tbe  defendants  appeal.  AEBrmed. 

Park  &  Odell.  for  appellants.  J.  K.  Ma- 
comber  and  Guernsey  &  Baily,  for  appellee. 

ROBINSON,  J.  During  tbe  latter  part  of 
tbe  year  1891  the  defendant  H.  J.  Gutman 
was  doing  busiuess  in  Des  Moines  under  the 
name  of  "Western  Fur  Manufacturing  Com- 
pany." Both  he  and  the  company  are  named 
as  parties  defendant  In  Octot>er,  1891,  the 
plaintiff  delivered  to  the  defendants  for  keep- 
ing and  sale  a  mink  dolman,  a  mink  cap,  and 
t  mink  mu£f.  About  the  middle  of  the  next 
month  the  dolman  disappeared,  and  neither 
that  nor  tbe  other  articles  were  produced  on 
the  demand  of  the  plaintiff.  This  action  was 
commenced  to  recover  the  value  of  all  of  the 
articles,  but  some  time  after  It  was  com- 
menced the  cap  and  muff  were  surrendered 
to  the  plaintiff,  and  the  dolman  alone  Is  now 
In  controversy.  The  plaintiff  claims  that  the 
defendants  agreed  to  keep  the  dolman  and 
other  articles  safely  until  colled  for  by  him, 
or  until  sold,  and  that  they  were  to  receive 
10  per  cent  of  the  amount  of  the  sale.  In  case 
one  were  made,  as  compensation  for  keeping 
and  selling  the  property.  The  plaintiff 
claims  further  that.  If  the  dolman  was  sto- 
len. It  was  because  of  tbe  negligence  of  the 
defendants.  The  action  was  aided  by  an  at- 
tachment, which  was  Issued  on  the  grounds 
that  the  defendants  had  disposed  of  their 
prc^erty  in  part  with  intent  to  defraud  their 
eredltora,  aud  tliat  they  had  property  which 
they  concealed.  The  writ  of  attachment  was 
levied  upon  personal  property  constituting  a 
part  or  all  of  tbe  stock  In  trade  of  the  de- 
fendants, aud  a  bank  was  garnished  by  vir- 
tue of  it  The  defendants  claim  that  the 
tvtrs  were  left  with  them  to  be  kept  without 
reward,  but  that,  in  case  a  sate  was  made, 
they  were  to  receive  compensation  for  It; 
that  tbe  plaintiff  insisted  upon  their  placing 


the  dolman  in  their  show  Trtndow,  vhidi  ma 
done;  and  that  it  was  stolen  therefrom  with- 
out negligent^  on  tlieir  part.  They  se^  in 
a  counterclaim  to  recov^  damages  alleged  to 
have  been  caused  by  the  wnrngful  and  ma- 
licious suing  out  of  the  writ 

1.  The  plaintiff  was  permitted  to  show  that 
he  bad  stated  the  facts  within  his  knowledge 
in  regard  to  tbe  acts  and  purpwes  of  the  de- 
fendants to  bis  attorney  before  suing  out  the 
writ  of  attachment,  and  that  the  attorney 
bad  advised  blm  that  the  fiacts  stated  an- 
thoiiced  the  plaintiff  to  sue  oat  the  writ 
The  defendants  contend  that  this  evidence 
was  erroneously  admitted,  because  the  reply 
to  the  counterclaim  does  not  admit  that  the 
defendants  were  damaged,  nor  plead  In  miti- 
gation that  the  plaintiff  acted  on  the  advice 
of  an  attorney  in  applying  for  the  writ  Sec- 
tion 2682  of  the  Code  Is  relied  upon  in  sup- 
port  of  this  claim.  That  provides  that:  "Id 
any  action  brought  to  recover  damages  for 
Injury  to  person,  character  or  property,  the 
defendant  may  set  forth  in  a  distinct  dlvlston 
of  his  answer  any  &cts  of  which  evidence 
is  legally  admissible  to  mitigate  or  otherwise 
reduce  tbe  damages,  whether  a  complete  de- 
fense or  Justification  be  pleaded  or  not,  and 
be  may  give  in  evidence  the  mitigating  dr 
cumstances  whether  he  provoke  tbe  defense 
or  Justification  or  not  and  no  mitigating  <At- 
cumstances  shall  be  proved  unless  plead  ex- 
cept such  as  are  shown  by  or  grow  out  of. 
the  testimony  Introduced  by  the  adverse  pai^ 
ty.  •  *  ♦"  It  is  insisted  by  the  appellants 
that  tbe  fact  that  tbe  plaintiff  acted  upon 
the  advice  of  counsel  was  a  mitigating  dr 
cumstance,  which  should  have  been  pleaded. 
But  It  was  not  shown  as  a  mitigating  cir- 
cumstance, within  the  meaning  of  the  section 
quoted.  Section  2961  of  the  Oode,  In  regard 
to  attachments,  provides  that  if  In  an  actlco 
on  the  bond  it  be  shown  that  the  attachment 
was  sued  out  maliciously,  the  plaintiff  there- 
in may  recover  exemplary  damages.  The 
defendants  aver  in  their  counterclaim  that 
tbe  allegations  of  tbe  petition  on  which  tbe 
attachment  was  Issued  were  made  with  mal- 
ice, for  the  purpose  of  procuring  tbe  writ  and 
to  Injure  the  defendants,  and  that  tbey  were 
injured  by  them.  The  defendants  therefore 
allege  grounds  for  the  recovery  of  exemplary 
damages.  The  reply  contains  a  general  de- 
nial, and  that  is  a  denial  of  the  allegations 
of  malice.  To  sustain  tbe  issue  thus  formed, 
evidence  was  offered  for  tbe  defendants,  and 
It  was  competent  for  the  plaintiff  to  offer 
any  competent  proof  of  tbe  absence  of  malice 
on  his  part  In  suing  out  tbe  writ  It  was 
wholly  unnecessary  for  blm  to  admit  that  tbe 
attachment  was  wrongfully  sued  out  or  that 
damages  had  been  sustained  by  tbe  defend- 
ants in  consequence  of  It.  Tlie  evidence  in 
question  was  offered  not  In  mitigation  of  a 
wrong  admitted,  but  to  defeat  an  alleged 
ground  of  recovery  which  was  fully  denletl 

2,  The  appellants  complain  of  the  roling  of 
the  court  In  admitting  in  evidence  portions 
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of  the  Des  Moines  Olty  Directory  for  the  i 
year  1891,  which  reads  as  follows:  "Gnt- 
man,  H.  &  Co.  Harry  J.  and  A.  I*  Gut- 
man,  hides,  pelts,  furs.  &c.  211  West  3rd." 
"Gutnaan,  Harry  J.  (H.  Gntman  &  Go.)  and 
Supt.  Western  Fur  Manufacturing  Co.  r  323 
W  8th."  The  ground  of  the  objection  la 
that  the  defendant  had  denied  having  au- 
thorized the  entries,  or  being  In  any  manner 
responsible  for  them.  The  evidence  In  ques- 
tlon  was  offered  to  show  In  part  the  Infor- 
matlon  on  which  the  plaintiff  acted  In  suing 
the  attachment  He  had  consulted  the  di- 
rectory, and  had  seen  the  Items  offered  In 
evidence,  before  this  action  was  commenced, 
and  also  a  notice  of  the  dissolution  of  the 
firm  of  H.  GutnuLD  &  Co.,  signed  by  the  de- 
fendant and  another,  and  pubUsheil  a  day  or 
two  after  the  dolman  is  alleged  to  have  been 
stolen.  The  plaintiff  also  had  some  reason 
to  bellere  that  the  dolman  was  not  In  fact 
stolen;  that  Improper  use  had  been  made  of 
It;  and  tliat  the  stock  In  trade  of  the  defend- 
ants was  disappearing  more  rapidly  than  It 
would  bare  done  in  the  ordinary  course  of 
business.  The  defendant  Gntman  admitted 
that  be  bad  been  a  member  rtt  the  firm  of  H. 
Gutman  &  Co.  prior  to  Its  dissolutloa  It 
apiMsrs  that  all  the  statements  ccmtalned  In 
the  items  from  the  directory  admitted  In  evi- 
dence are  shown  to  be  true  by  the  testimony 
of  the  defendants.  There  Is  no  controversy 
In  regard  to  their  truth,  and  no  prejudice 
could  have  resulted  had  they  been  improp^- 
ly  admitted  In  evidence;  but  we  think  they 
w  ere  admissible  In  connection  with  other  evi- 
dence to  show  the  fftcts  on  which  the  plain- 
tiff acted  In  suing  out  the  attachment 

3.  Complaint  Is  made  of  the  conduct  of  two 
members  of  the  Jury,  which  Is  set  out  In  the 
motion  for  a  new  trial  la  words  as  follows: 
•*Two  of  the  Jurors  did  not  follow  the  instruc- 
tion of  the  court  and  without  the  order, 
direction,  or  leave  of  the  court  sought  out 
the  premises  In  which  the  property  was  left 
by  the  plaintiff  set  out  In  his  petition,  and  at 
the  time  occupied  by  the  defendants,  and  ex- 
amined the  same  and  the  rear  entrance  there- 
ta  The  said  jurors  sought  out  the  said 
premises  Independently  of  the  other  said  Ju- 
rors, and  not  In  a  body  as  a  Jury,  nor  under 
the  charge  of  an  officer,  and  were  not  shown 
the  said  premises  by  a  person  appointed  for 
that  purpose."  These  statements  were  veri- 
fied. The  instruction  of  the  court  violated  Is 
not  ibown,  but  we  may  presume  that  It  was 
the  one  required  to  be  given  when  the  Jury 
are  permitted  to  separate  during  the  trial 
That  instruction  Is  to  the  effect  that  It  is 
the  duty  of  each  Juror  not  to  converse  with 
any  Juror  or  any  other  person,  nor  suffer 
himself  to  be  addressed  by  any  other  person, 
on  the  subject  of  the  trial,  and,  as  far  as 
possible,  to  avoid  forming  an  opinion  thereon 
#ntll  the  final  submission  of  the  cause.  Code, 
S  271)2.  It  Is  not  shown  that  there  was  any 
violation  of  this  requirement  of  the  law. 
But  It  seems  to  be  the  thought  of  the  ws^ 


I  pellants  that  what  the  Jurors  did  was  a  vio- 
lation of  section  2790  of  the  Code.  That 
provides  that:  "Whenever  In  the  opinion  of 
tbe  court  It  Is  proper  for  the  Jury  to  have 
a  view  of  the  real  property  which  Is  tiie 
subject  of  controversy,  or  of  the  place  In 
which  any  material  fact  occur.'od,  It  may  or- 
der them  to  be  conducted  In  a  body  under 
the  charge  of  an  officer,  to  the  place  which 
shall  be  shown  to  them  by  some  person  ap- 
pointed by  the  court  for  that  purpose."  It 
was  claimed  by  the  appellant  that  the  dol- 
man was  stolen  by  some  one  who  entered  the 
storeroom  from  the  rear  end.  There  was  no 
controversy  as  to  the  appearance  of  that  en. 
trance  or  Its  approaches,  and  It  does  not 
seem  to  us  at  all  probable  that  prejudice 
could  have  resalted  to  any  one  from  the  in- 
spection of  the  premises  made  by  the  Jurors. 
What  they  did  was  not  In  violation  of  any 
express  provision  of  the  law.  and,  unless  It 
was  prejudicial  to  the  defendants,  It  is  not 
sufficient  ground  for  a  new  trial.  The  dis. 
trlct  court  was  able  to  determine  much  more 
Intelligently  than  we  can  the  effect  of  the 
acts  of  the  Jurors,  and  necessarily  found  that 
they  were  without  prejudice.  There  Is  noth- 
ing In  the  record  to  show  that  the  coQclusion 
thus  reached  is  Incorrect.  A  new  trial  if 
granted  for  the  misconduct  of  the  Jury  when 
it  affects  materially  the  substantial  rights  of 
the  applicant  for  It  Code,  S  2S37;  Perry  v. 
Cottingham.  63  Iowa.  43.  IS  N.  W.  680; 
Brant  v.  City  of  Lyons,  60  Iowa,  175.  14  N. 
W.  237;  Langworthy  v.  Myera,  4  Iowa,  22; 
MlUer  V.  Boot  77  Iowa,  549,  42  N.  W.  002. 
We  conclude  that  a  new  trial  should  not  be 
granted  on  the  grounds  urged. 

4.  Tbe  appellants  contend  that  the  court 
erred  In  refusing  to  give  certain  instructions 
asked  by  them,  and  in  giving  certain  por- 
tions of  the  chai^.  The  answer  to  this  part 
of  their  argument  is  that  the  record  does 
not  show  that  any  exceptions  were  taken  to 
the  action  of  tbe  court  In  regard  to  Its  charge, 
and  the  Instnictlon  refused.  It  Is  said  to 
have  been  tbe  uniform  practice  in  the  courts 
of  Polk  county  for  many  years  to  consider 
that  exceptions  are  taken  to  the  Instructions 
of  the  court  without  having  them  show  of 
record.  Such  a  practice.  If  It  exists,  cannot 
affect  the  determination  of  this  cane.  The 
statute  provides  for  the  taking  of  exceptions, 
and  for  making  them  appear  of  record,  uad 
we  cannot  dispense  with  thoee  requlremeuts. 
Whether,  under  a  general  practice  to  have 
tbe  ruling  of  the  court  In  giving  aud  refus- 
ing instructions  regarded  as  excepted  to  at 
the  time  of  the  ruling,  and  to  have  the  rec- 
ord tJiereafter  made  show  e-tceptlons  duly 
taken,  the  trial  court  might  be  authorized  to 
make  the  record  conform  to  the  general  prac- 
tice, is  a  question  uot  properly  before  us,  and 
not  determined. 

6.  It  Is  Insisted  that  the  evidence  shows 
clearly  that  the  dolman  was  lost  by  means 
of  a  burglary  committed  without  fault  on  the 
part  of  the  defend&nts.  and  that  they  should 
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not  b«  held  liable  In  this  action.  We  do  not 
think  this  claim  1b  sustained  by  the  record. 
That  shows  that  the  Jury  were  authorized  to 
And  that  the  agreement  under  which  the  dol- 
man was  received  by  the  defendants  was  for 
the  mutual  benefit  of  the  parties  to  the  agree- 
ment, and  that  the  defendants  were  required 
to  exercise  at  least  ordinary  care  to  keep  It 
safely  (Ohamberlln  t.  Cobb,  32  Iowa,  161;  2 
Am.  &  Eng.  Enc.  Law,  54);  that  the  defend- 
ants represented  that  they  bad  a  safe  place 
for  the  storage  of  the  property,  and  agreed 
to  keep  It  safely;  that  they  were  not  re- 
quired to  keep  it  in  the  show  window  as 
clabned  by  them,  and  that  It  was  lost  In  con- 
seqaence  of  their  negligence.  There  Is  also 
snffldent  erldence  to  Justify  the  Issuing  of 
the  attachment  Bnt,  If  this  were  not  so, 
and  the  record  failed  to  show  that  the  Ter 
diet  Is  bnstalned  by  the  evidence,  we  could 
not  reverse  the  Judgment  on  that  ground,  for 
the  reason  that  the  appellee,  In  an  additional 
abstract,  not  denied,  has  alleged  that  the 
several  abstracts,  taken  t(^ther,  do  not  «m- 
tain  all  the  evidence  npon  which  the  case 
was  heard  and  determined.  In  this  condi- 
tion of  the  rec(H:d  we  would  isreeume.  If  nee- 
essaiy,  that  the  verdict  and  Judgment  were 
fully  authorized  by  the  evidence  actually  sub- 
mitted. Ooode  V.  Steams,  82  Iowa,  710,  47 
N.  W.  883.  We  have  carefully  examined 
each  question  discussed  by  the  appellants, 
but  without  finding  any  reason  for  disturbing 
the  Judgmmt  of  the  district  court 

6.  The  appellants  have  filed  a  motion  to 
strike  from  the  files  an  amendment  to  the 
additional  abstract  filed  by  the  appellee  on 
the  ground  that  It  Is  not  authorised  by  the 
rulM  governing  the  practice  In  this  court, 
and  that  It  was  not  filed  in  due  time.  The 
abstract  of  the  appellants  was  served  on  the 
leth  day  of  May,  18&4.  and  the  additi<Hial 
abstract  of  the  appellees  six  weeks  later. 
The  argument  of  the  app^lants  was  served 
on  the  22d  day  of  January,  1895.  On  the 
10th  day  of  May  next  following,  the  appellee 
served  the  amendment  to  his  additional  al> 
street  which  Is  assailed  by  the  motion.  In 
that  amendment  the  claim  was  made  for  the 
first  time  tliat  the  vaiions  abstracts  did  not 
show  all  the  evidence  on  which  the  case  was 
heard  and  determined.  It  also  set  out  a  part 
of  the  bill  of  exceptions,  and  showed  that  no 
exceptions  were  taken  to  the  rulings  on  In- 
structions and  to  the  charge.  The  failure  to 
call  attention  to  the  matters  thus  shown  by 
the  bill  of  exceptions  until  the  service  of  the 
amendment  to  the  additional  abstract  is  not 
material,  for  the  reason  that  the  abstract  of 
the  appellant  did  not  show  exceptions  to  the 
refusal  to  give  Instructions  asked,  nor  to  the 
charge,  but  the  failure  of  the  appellee  to 
claim  that  the  evidence  submitted  on  the 
trial  was  not  set  out  In  the  record  In  this 
court  may  have  misled  the  defendants  in 
preparing  their  argument  Until  the  denial 
of  the  appellee,  the  abstract  of  the  appel- 
lants was  sufficient  to  Ju&tify  the  conclusicm 


that  it  contained  all  the  evidenee  snbndtted 
on  the  trial.  It  Is  not  our  practice  to  atiOu 
from  the  filra  additional  abstracts  becauat 
not  filed  within  the  time  required  tqr  tlw 
rules,  although  we  should  not  hesitate  to  do 
BO  In  a  case  where  Justice  seemed  to  demind 
it  Amendm«its  to  alistractB  axe  freqneutlj 
filed  to  covw  admission^  and  are  usnall.* 
considered.  Palo  Alto  Ca  v.  Harrtsou,  9i 
Iowa,  84,  23  N.  W.  16.  But  leaaouaUe  dili- 
gence i^ould  be  used  to  set  oat  In  the  addi- 
tional abstract  all  material  matter  (unltted 
tram  the  abstract  and  to  avoid  tbs  neeessit? 
for  amoidmenta.  The  additional  abstract  to 
this  case  contains  about  7  pages.  The 
amendment  thereto  contains  liD.  No  soflt 
dent  cause  la  shown  for  the  foilnie  to  In- 
cotp<un,te  in  the  additional  abstract,  whea 
iwepared  and  aerved  at  first;  all  the  mattn 
set  out  In  the  amendments,  and  as  the  failoR 
to  so  IncOTporate  it  and  to  show  the  defects 
upon  which  the  appellee  relies,  was  of  a 
nature  to  mi^ad  the  amidlanto,  costo  f« 
the  amendment  will  not  be  allowed  agahist 
the  appdlants.  The  motion  to  strike  Is,  how- 
ever, overruled.  The  Judgment  of  the  dis- 
trict court  la  affirmed. 


COLLINS  V.  BANKERS'  AGO.  INS.  00.  et  al 
(Supreme  Court  of  Iowa.   Oct.  24,  1896.) 
Accident  Insdrancb— Expobubs  to  tTirxBCuauT 

Di.BOER— I1.I.KGAL  FlHHIMO — ABSESSMBBTa. 

1.  Ooins  out  on  water  in  a  boat  to  flak  00 
a  dark  night,  wlthoot  IcDOwledge  that  nags 

are  there,  la  not  an  exposure  to  "mmeceasa^ 
danger,"  within  a  provision  in  an  accident  poli- 
cy exempting  the  insurer  from  liability  for 
injuries  from  "volantary  npoenre  to  nnnecet- 
aary  danger." 

2.  Act  23d  Qen.  Aasem.  c.  34,  |  6,  prohib- 
iting the  placing  across  any  body  of  water 
of  a  trot-liue,  so  as  to  prevent  "the  free  passa^ 
of  fiah  up,  down,  or  throngfa"  sach  water,  to 
catdi  fisn  other  than  minuows,  unless  onder 
the  supervision  of  the  fish  commifeiouer,  and 
section  2,  making  it  lawful  to  catch  fish  with 
'hook  or  line,  the  placiDg  of  a  trot-line  acroas  a 
stream  is  not  an  nnlawiul  act  unless  so  placed 
as  to  obstruct  the  free  passage  of  fish  up  aad 
down  the  stream. 

3.  An  assessment  to  meet  UablUty  on  a 
policy  in  an  accident  assessment  iosorance 
company  must  be  made  on  the  Iwsis  of  the 
membership  at  the  date  of  the  acddent 

Aj/ipeel  from  district  court,  Tama  count;: 
Jf^n  R,  Caldwell  Judg& 

Sdward  Drahos  was  a  member  of  the  de- 
ffflidant  company,  and  as  such  he  heM  a  cer- 
tificate entitling  the  plalntiiT,  aa  benefidarr 
therein,  to  $5,000  in  case  of  his  death  by  ac- 
cident On  the  13th  day  of  July,  1893,  Ed- 
ward Drahos  was  accidentally  drowned,  and 
this  action  is  In  equity  to  compel  the  offlcen 
of  the  company  to  make  an  assessment  upon 
the  membershU>  of  the  company.  In  accord- 
ance with  the  terms  ot  the  agreement,  to  pa> 
the  amount  due.  Issue  was  taken  on  tbt 
petition,  and  on  the  trial  thereof  Judgment 
was  given  for  the  plaintiff,  and  the  ddimdaBt 
appealed.   Modified  and  affirmed. 
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Gnenmej  A  Bal^,  for  appellant  Stiver  ft 
Sti-uble,  for  appellee. 

GRANGER,  J.  1.  A  ground  of  defense  la 
that  the  death  of  DraboB  resulted  from  a  toI- 
nntary  exposnre  to  mmecessaxy  danger.  Dra- 
hos  waa  one  of  a  flablng  party  camping  on 
the  JffmL  lUra.  The  party  had  Unea  aet  ont 
with  hooks,  and  Drahos,  with  on«  Grossman, 
took  a  boat,  and  went  out  to  in^ct  them. 
It  was  In  the  night,  and  dark,  and  as  they 
were  returning  the  boat  atmck  a  limb  or  tree, 
In  the  water,  and  npset,  and  Drahos  was 
drowned.  A  by-law  of  the  defendant  com- 
pany proTldes  that  It  shall  not  be  liable  for 
injuries  or  death  resnltlDg  from  TOlnntary 
exposnre  to  mmecessary  danger,  becauae  of 
which,  and  the  particulars  as  to  the  death  of 
Drahos,  defendant  urges  that  the  Judgment 
should  be  reversed.  The  party  reached  the 
river  about  6  o'clock  In  the  afternoon,  and 
before  it  was  dark,  and  put  out  their  lines. 
It  aeema  that  In  the  water  there  were  anaga 
and  -bceea,  or,  at  least,  one  tree.  The  Umb 
that  upset  the  boat  was  "almost  In  the  water; 
could  hardly  be  seen."  The  snags  aeem  to 
baTe  been  nnder  the  water.  Prom  the  evi- 
denee,  we  understand  that  there  waa  nothing 
obaerrable,  1^^  looking  at  the  water,  to  show 
it  dangerous  to  go  on  in  a  boat  It  does  not 
^^lear  that  Prahoa  knew  of  the  snags^  even 
If  he  knew  (tf  the  tree  that  was  partly  In 
sight  The  provision  of  the  certificate  con- 
taining the  clause  referred  to  exempts  the 
cmnpany  from  liability  for  Injurtes  resulting 
from  dueling,  fighting,  wtestllng,  lifting,  over- 
exertkm,  or  riding  or  driving  races,  or  volun- 
tai7  exposure  to  unueceasary  danger.  Flsb* 
ing,  aa  a  instlme  or  busineas,  Is  not  Induded, 
in  terms,  and  It  could  not  well  be  said  but 
tliat  he  had  the  right  to  on  the  water  In 
a  boat  to  fliOi;  that  is,  such  fishing  could  not 
be  regarded,  in  Itself,  aa  '^unnecessary  dan- 
ger." Nor  do  we  beUeve  that  the  contract 
contemplates  that  going  in  a  boat  to  fish.  In 
a  dark  night,  is  such  danger,  in  the  absence 
of  other  &eta  If  it  be  conceded  that  the 
place  where  Drahos  was  drowned  was  dan< 
geroua,  there  Is  not  enough  to  defeat  a  re- 
coveiy.  Bettae  he  could  voluntarily  expose 
himself  to  danger,  be  must  know  of  the  dan- 
Ker,  and  it  does  not  appear  that  he  had  such 
luwwledge.  The  mere  preaoice  of  a  tree  did 
not  main  It  dangwous  to  go  on  the  water. 
It  does  not  appear  that  he  knew,  when  on 
the  water,  that  he  was  near  the  tree,  to  be  In 
danger  becanse  of  It  Other  elemoits  of  dan- 
ger  were  concealed,  or,  at  least,  so  much  so 
that  we  cannot  assume  that,  frmn  obseFva- 
tlon,  while  there,  he  knew  of  them.  It  seems 
to  na  that  the  evidence  falla  to  show  a  volun- 
tary exposure  to  danger.  The  case  Is  very 
unlike  Shaffer  v.  Insurance  Go.  (111.  Sup.)  22 
V.  Ti.  589,  and  Insurance  Oo.  v.  Jones  (Ga.) 
7  S.  E.  S3.  In  those  coses,  and  others  cited, 
the  foeta  giving  rise  to  the  danger  were 
known,  and  the  party  was  aware  of  the  risks 
be  was  taking. 


2.  The  party  with  which  Drahoa  wua  had 
auspended  a  line  over  the  river  from  baidc 
to  bank,  and  bad  hooks  attached  thereto,  to 
make  what  is  known  as  a  **trot-lin&"  Dra- 
hos and  Grossman,  when  the  accident  hap- 
pened, had  been  to  Inqwct  this  line  and  other 
hooks  that  had  been  set  out  and  were  on 
their  way  to  the  shore,  and  near  It,  when  up- 
set The  following  Is  a  section  of  chapter  frl, 
Acts  28d  6«i.  Assem.:  "Sec.  6.  No  person 
shall  place,  erect  or  cause  to  be  placed  or 
erected,  in  or  across  any  of  the  riva«,  ere^s, 
lakea  or  iionda,  or  any  outlets  or  Inlets  there- 
to, any  trot-line,  seine,  net,  weir,  trap,  dam  or 
other  obstruction  in  such  a  manner  as  to 
hinder  or  obstruct  the  free  passage  of  fish  up, 
down  or  through  such  water  course  for  the 
purpose  ot  taking  or  catching  fish  unless  the 
same  be  done  under  the  snpenrUdon  of  the 
fljBh  commlasttmer,  exc^  minnows,  aa  pro- 
vided in  section  2  of  this  act"  The  by-laws 
of  the  company  also  provide  that  it  shall  not 
be  Uabte  for  death  resulting  white,  or  In  eon- 
aeqnence  ot,  violating  the  law.  The  fishing 
with  a  trot-line  is  urged  aa  a  defense  to  a 
recovery.  The  law  la  not  against  fishing  with 
such  a  lin&  It  Is  only  against  placing  such 
a  line  in  a  way  to  obstruct  tiie  free  Pass- 
at of  fish.  Tlie  manner  of  catching  fish  is 
with  YmkA  and  Una  Sectlim  2  of  the  act  de- 
fines how  fish  may  be  cai^ht  It  says:  "It 
shall  be  unlavrful  for  any  person  to  take  from 
any  of  the  waters  of  the  state  any  fl^  In 
any  manner  except  laxk  and  line,  exc^t," 
etc  Secticn  6  ia  as  to  obstructing  the  pass- 
age ot  fish,  and  there  im  nothhig  to  show  that 
the  trot-line  was  set  in  such  a  way  aa  to 
obstruct  auch  passage.  If  from  the  aectlCT 
we  strike  the  words,  "in  such  a  manner  as  to 
Under  or  obstruct  the  ftee  passage  of  fish, 
up,  down  or  tiirough  8u«h  water  course,'*  the 
section,  as  to  a  trot-line,  would  read  as  fot 
lows:  **No  person  dull  place,  erect,  or  cause 
to  be  placed  or  erected,  in  or  across  any  of 
the  rivers,  creeks,  lakes  or  ponds,  any  trot- 
line  *  *  *  for  the  purpose  ot  taking  or 
catching  fish,"  etCL  The  language  so  used 
would  be  absolutely  prohibitive  of  taUng  or 
catching  fish  with  a  trot-llne,  and  that  Is  the 
effect  Claimed  for  the  section.  The  omitted 
words  are  for  some  purpose,  and  they  so 
modify  the  other  language  as  to  make  the 
prohibition  apply  to  the  use  of  the  trot-llne 
in  a  particular  manner.  It  Is  to  be  borne  In 
mind  that  the  statute  is  a  penal  one,  and  tiie 
Btrictness  of  construction  applicable  to  such 
statutes  must  obtain. 

3.  The  mon^  for  the  payment  of  the  cer- 
tificate, by  the  laws  of  the  company,  is  to  be 
raised  by  an  assessment  on  Its  members,  and 
It  is  provided  that  the  amount  paid  shnll  be 
dependent  on  the  amount  collected  from  an 
assessment  made  to  meet  the  claim.  The 
death  occurred  at  a  time  when  the  member- 
ship was  comparatively  low,  appellant  fixing 
the  number  at  250.  The  number  at  the 
present  time,  or  at  the  time  of  mtering  judg- 
ment, Is  much  larger.  It  Is  urged  by  appel- 
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laDt  Oat  the  assesamotit  cOioald  be  only  on 
the  mmbership  at  tbe  time  of  the  death. 
The  court  gave  judfTiiient  on  the  basis  of  an  as- 
sessment against  all  the  members.  We  think 
that  wag  error.  The  death  of  Drahos  fixed 
the  obligation  of  the  company  on  the  certifi- 
cate. If  It  had  then  paid,  the  amount  would 
have  been  measured  by  the  assessment  on  ttie 
basis  of  membership  at  that  time.  The  de- 
lay, to  determine  the  obligation  of  the  com- 
pany for  the  payment  of  any  amount,  wonld 
not  change  Its  obligation,  so  as  to  permit 
an  assessment  for  a  greater  amount  Noth- 
ing In  the  articles  or  laws  of  the  corporation 
Justifies  the  conclusion  contended  for  by  ap- 
pellee. The  following  language,  in  Insurance 
Co.  V.  Comfort,  50  Miss.  602,  Is  directed  to  the 
personal  liability  of  members  of  such  a  com- 
pany for  [>ayment,  and  It  also  bears  on  the 
question  we  determine,  of  the  amount  to  be 
raised  by  assessm^it  to  pay  the  loss.  The 
language  Is  as  follows:  "The  person  who 
effects  Insurance  to-day  Is  not  liable  for  a  loss 
that  occurred  yesterday.  Responsibility  to 
contribute  to  a  loss  begins  when  the  insur- 
ance has  been  effected,  and  terminates  when 
the  policy  expires."  In  this  case,  it  Is  not 
pretended  that  the  assesnnent  upon  a  p&r- 
tlcular  member  can  exceed  a  certain  amount, 
and  h^ce  the  amount  to  be  recovered  Is  Urn* 
Ited  by  the  number  liable  to  assessment  at 
the  date  of  loss.  The  amount,  as  thus  fixed, 
must  be  raised  by  assessment  In  Newman 
V.  AssoclaUon,  76  Iowa,  66,  40  N.  W.  87,  this 
language  Is  used:  "It  is  well  understood  that 
the  membership  of  these  assessment  associa- 
tions is  constantly  changing,  that  new  mem- 
bers are  not  assessable  for  losses  which  occur 
before  they  become  members,  and  that  assess- 
ments can  be  made  only  on  the  members  lia- 
ble to  pf^r  when  the  loss  occurs."  Appellee 
presents  the  query:  "Who  are  the  250  mem- 
bers at  the  date  of  the  death?"  And  it  Is 
said  that  the  company  has  not  disclosed  the 
facts.  It  does  not  seem  to  us  that  such  a 
disclosure  Is  necessary  In  this  case.  Only 
the  questlcms  of  liability,  and  the  amount, 
are  involved  here.  The  company  must  have 
the  means  of  knowledge  so  as  to  correctly 
make  the  assessment  on  the  basis  of  the 
membership  at  the  time  of  the  death,  and  the 
Judgment  ordering  an  assessment  should  be 
carried  out  so  as  to  raise  the  amount  We 
think  that  the  Judgment  should  be  so  modi- 
fied as  to  make  the  assessmokt  on  the  basis 
of  the  membership  at  the  date  of  the  death, 
and  the  cause  Is  remanded  for  that  purpose. 
Modified  and  affirmed. 

KINNE,  J.,  took  no  part 


HOLLENBEAK  t.  PECK  et  ax. 
(Supreme  Court  of  Iowa.   Oct  24,  1895.) 
Wirs's  Sbfaratb  Estate — What  CoNflTiruTKa. 
Defendants,   husband   and    wife,  pur- 
chased land  with  money  belougiug  to  the  wife. 


and,  the  title  having  been  by  mistake  convoirfxl 
to  the  husband,  the  latter  agreed  to  repsj  ber 
when  the  land  was  sold.  This  property  wan 
exchanged  for  an  80-acre  tract  to  be  conveyed 
to  tfae  wife,  but  neither  being  present  when  the 
deed  was  executed,  the  hnsband's  Dame  wu 
inserted  as  Krantee,  the  latter  a^Q  promiBinc 
that  when  the  land  was  sold  his  wife  shoula 
have  the  money.  The  husband  afterwards  [>iir- 
diased  land  adjoining  tfae  80-acre  tract  pay- 
ing thereon  $500  borrowed  from  B,,  for  which 
he  gave  his  note.  Subsequently  defmdaiiU 
conveyed  to  W.  the  80-acre  tract  and  25  acres 
of  the  land  adjoining,  receiving  a  cash  paymeot 
of  11,000,  whidi  the  wife  retained  as  ber  owd. 
W.  sold  the  land  to  K.,  and  the  latter  recon- 
veyed  to  the  wife,  who  paid  therefor  the  $l.i>irl 
received  from  W.,  and  a  further  sum,  mi- 
tribnted  by  her  huaband.  Plaintiff,  to  whom  B. 
bad  assigned  the  note  for  $500,  and  who  hail 
recovered  jnd^ent  tbn^n,  brought  an  actinD 
against  defendants  to  subject  the  land  bo  re- 
purchased in  the  wife's  name  to  the  paj-ment 
of  his  daim.  It  did  not  appear  that  B.  lent 
the  money  on  tfae  strength  ot  the  busitand's  title 
to  the  80  acres,  nor  that  plaintiff  relied  thrr^ 
on  when  he  took  an  assignment  of  such  note. 
Hdd,  that  plaintlfi  was  entitled  to  judgment  as 
against  the  25-acre  tract  but  that  tiie  wife  ira^ 
entitled  to  the  SO  aoes,  free  from  plaintiff'* 
claim. 

Appeal  from  district  court,  Adair  coont;; 
J.  H.  Henderson,  Judge. 

Plaintiff,  a  Judgment  credltw  of  the  dtfend- 
ant  B.  N.  Peck,  prosecutes  this  actioD  to 
subject  two  pleceB  of  real  estate  described  to 
the  payment  of  tals  Jadgment  He  allies 
that  at  the  time  the  prmnlBswy  note  upon 
which  said  Judgment  was  rendered  waa  gfrea 
the  d^ndant  B.  N.  Peck  waa  the  owner  in 
fee  simple  of  the  N.  H  o<  the  8.  SL  %  and 
25  acres  olT  the  east  aide  of  the  S.  B.  ^  • ' 
the  S.  E.  ^  of  section  12,  tomiahlD  77.  range 
33,  Adair  county,  Iowa;  that  defendants  ex- 
ecuted a  deed  tor  said  land  to  Frank  H.  Wet- 
more,  who  thmafto*  conveyed  the  aame  to 
R.  B.  Kemp,  aiu3  that  aald  Kemp  coaTi^ed 
the  same  to  the  defendant  Sarah  Peck.  He 
allege  that  eald  ctmTeyances  were  inade  to 
defraud  and  to  Under,  delay,  and  defeat  him 
in  the  collection  of  aald  Judgment,  and  that  the 
same  wm  made  without  conalderation;  that 
defendants  have  ev«r  elnce  been  in  posses- 
stw  of  said  land,  and  have  controlled  the 
same,  and  paid  taxes  thereon;  that  the  de- 
fendant B.  N.  Peck  has  no  other  pnq>ert7 
out  of  which  platntlff  can  collect  his  judg- 
ment; whvefore,  be  asks  that  said  deeds  be 
set  aside,  and  his  Judgment  declared  to  t>e  i 
Uen  upon  said  land,  and  that  be  have  special 
execution.  The  defendants  answered,  admit- 
ting the  execution  of  the  deeds  as  alleged, 
and  denying  that  they  are  without  considera- 
tion, or  that  they  were  made  to  defraud,  hind- 
er or  delay  the  platntilT  in  the  collection  of 
his  judgment  They  admit  that  the  defend- 
ant B.  N.  Feck  held  the  legal  title  to  said 
land  prior  to  said  conveyances,  and  all^ 
that  he  held  the  same  In  trust  for  the  defend- 
ant Sarah  Peck,  and  that  she  was  the  rral 
and  equitable  owner  thereof.  They  admit 
that  they  have  occupied  the  land  since  eaid 
transfer  to  Wetmore,  and  allure  that  it  was 
under  lease  from  Wetmore  to  Sarah  Pad  op 
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to  the  time  that  she,  Sarah  Peck,  purchased 
the  land  from  R.  B.  Kemp.  They  allege 
thut  about  December  St),  the  defeudant 
Sarah  Peck  purchased  said  land  la  good  faith, 
oud  for  a  valuable  consideration  paid  by  her, 
from  said  Kemp,  and  that  she  la  the  abso- 
lute owner  In  fee  simple  thereof.  Decree  was 
entered  iu  favor  of  the  plaintiff  as  to  the 
said  25  acres,  from  whicb  the  defendant 
Sarah  Peck  appeals.  Decree  was  also  en- 
tered in  favor  of  the  defendants  dismissing 
the  plaintiff's  petition  as  to  the  said  SO-acre 
tract,  from  which  the  plaintiff  appeals.  Af- 
firmed. 

Willard  &  WUlard  and  G.  A,  B&xy,  for  ap- 
pellant. Hager  &  Haddock  and  Story  & 
Gaines,  for  appellee. 

GIVKN.  C.  J.  1.  The  plaintiff's  Judgment 
was  rendered  April  2,  liSX),  upon  a  promis- 
sory note  previously  executed  by  the  defend- 
ant B.  N.  Peck  to  a  Mr.  Bailey.  At  the  time 
said  note  was  given,  B.  N.  Peck  held  the 
legal  title  to  the  lands  In  question,  and  con- 
tinued to  so  hold  and  occupy  the  same  up  to 
February  5,  1890,  at  which  time  he  and  his 
wife  Joined  In  a  deed  thereof  to  Frank  H. 
Wetm<H«.  On  March  23,  1890,  Wetmore  con- 
veyed the  land  to  B.  B.  Kemp,  and  on  De- 
cember 30, 1891,  Kemp  conveyed  the  same  to 
the  defendant  Sarah  Peck.  In  February  or 
Marcn,  1890,  the  defendant  B.  N.  Peck  made 
a  public  sale  of  all  his  personal  property, 
and  since  then  has  had  no  property  subject 
to  execuflon.  The  further  facts  material  to 
be  considered  are  mainly  shown  by  the  evi- 
dence of  the  defendant  Sarah  Peck,  and  are 
in  substance  as  follows:  About  the  year 
18S3  the  defendants,  husband  and  wife,  came 
from  Illinois,  bringing  with  them  $2,100  In 
money  belonging  to  Mrs.  Peck.  They  pur- 
chaaed  a  tract  of  land  in  Outhrle  county,  pay- 
ing $080  of  this  money  thereon,  and  giving 
their  mortgage  for  the  balance  of  the  pur- 
chase price.  What  remained  of  this  $2,100 
was  expended  in  Impj-ovlng  the  land  and  in 
supporting  the  family,  the  greater  part  being 
in  impi-ovements.  The  title  to  this  land  was 
to  be  taken  In  the  name  of  Sarah  Peck,  but 
by  mistake  It  was  taken  to  B.  N.  Peck. 
When  Mrs.  Peck  discovered  this  fact,  her 
husband  agreed  to  either  convey  her  the  laud, 
or  to  pay  her  $2,100  when  the  land  was  sold. 
Tbe  defendants  occupied  this  land  for  about 
seven  years,  when  they  traded  It  to  one 
Herring  for  the  80  acres  in  question;  Her- 
ring assuming  the  Incumbrance  of  $1,800  on 
the  Guthrie  county  land,  and  agreeing  to  fe- 
move  an  Incumbrance  of  $600  that  was  upon 
tbe  80  that  defendants  got.  Herring  failed 
to  remove  the  $600  Incumbrance,  and  gave  to 
tbe  defendant  B.  N,  Peck  a  chattd  mort- 
f^age,  to  indemnify  him  against  said  claim. 
It  was  agreed  betwe^  the  defendants  that 
the  title  from  Mr.  Herring  should  be  to  Sarah 
Peck,  but,  neither  defendant  being  present 
wben  the  deed  was  executed,  and  the  con- 


tract being  with  B.  N.  Peck,  the  deed  was 
made  to  him.  Again  B.  N.  Peck  agreed  that 
when  the  land  was  sold  Mrs.  Peck  should 
have  the  money.  Defendants  went  Into  pos- 
session of  the  80  acres  thus  acquired,  and 
resided  thereon,  and  cultivated  tbe  aame. 
Some  time  after  going  upon  tliat  80,  B.  N. 
Peck  purchased  80  acres  adjoining  on  the 
south,  paying  thereon  tbe  $500  borrowed  from 
Mr.  Bail^,  and  for  which  the  note  was  given 
upon  which  plaintiff's  Judgment  was  ren- 
dered. He  afterwards  sold  all  of  said  80  ex- 
cept the  25  acres  in  controversy.  Sarah 
Peok  did  not  contribute  anything  to  the  pay- 
ments made  upon  this  south  80.  Both  ti-at-ts 
were  conveyed  to  Wetmore,  as  ah-eady  stal- 
ed, he  assuming  an  incumbrance  of  $600  and 
one  of  $400  on  the  80  in  question,  and  pay- 
ing in  cash  $1,000,  which  Mrs.  Peck  took, 
and  retained  as  her  own.  Mrs.  Peck  testi- 
fies that  it  was  her  intention  to  go  to  Kansas, 
but  that  because  of  sickness,  and  the  desire 
of  her  son  to  remain  In  Iowa,  she  gave  up 
that  purpose,  and  took  a  lease  of  tbe  land 
from  Wetmore.  She  testifies  that  she  con- 
cluded to  repurchase  the  land,  and  for  that 
purpose  placed  tbe  $1,000  which  she  had  iu 
the  hands  of  Kemp,  and  $500,  which  she  says 
was  derived  from  the  sale  of  stock  and  prod- 
ucts of  the  farm.  It  will  be  obseiTcd  that 
Wetmore  only  held  the  land  from  Februaiy 
5tb  to  March  23d;  therefore  the  $500  could 
not  have  been  derived  from  products  of  the 
farm  while  under  the  lease.  Mrs.  Peck  says 
tbe  $500  was  "advanced  by  my  husband,  and 
raised  on  the  farm."  She  stated  that  the 
agreement  with  Kemp  was  that  he  was  to 
buy  the  farm,  and  hold  the  tlUe  until  $300 
that  he  put  Into  the  payment  to  Wetmore 
was  paid  to  him.  In  these  etateuients  Mra. 
Peck  stands  uncontradicted,  and  we  see  uu 
reason  why  credit  should  not  be  given  to 
them. 

2.  The  facts  relating  to  the  two  pieces  of 
land  being  different,  ve  first  Inquire  as  to 
plain'tifTs  rights  In  the  80-acre  tract.  It  is 
clear,  under  the  evidence,  that  up  to  the 
time  of  the  conveyance  to  Wetmore,  Mr. 
Peck  held  the  80  hi  trust  for  Mrs.  Peck. 
There  Is  no  reason  appearing  why,  as  be- 
tween them,  a  court  of  equity  would  not  have 
deci-eed  the  80  acres  to  Mrs.  Peck.  Mrs. 
Peck  had  permitted  the  title  to  this  land  to 
stand  in  the  name  of  her  husband,  and  they 
together  had  occupied  It  as  their  home.  It 
does  not  appear,  however,  that  credit  was 
extended  to  B.  N.  Peck  for  the  $300  for  whicb 
plaintiff's  judgment  was  rendered  on  account 
of  his  holding  title  to  the  land.  The  money 
was  boiTowed  from  Mrs.  Peck's  father,  who 
had  lived  In  the  family,  and  no  doubt  knew 
bow  the  land  was  acquired  and  held.  It  is 
not  shown  that  plaintiff  took  the  assignment 
of  the  note  because  of  Mr.  Peck's  having  title 
to  the  80  acres.  We  must  hold,  therefc««, 
as  to  him,  that  Mrs.  Peck  was  entitled  to 
have  the  80  free  from  this  debt.  It  Is  char- 
ged that  the  conveyances  to  Wetmore  and  to 
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Kmdp  and  tben  to  Mn.  Peck  were  made  to 
Test  her  wltb  the  title  to  the  land  conveyed, 
and  were  fraudulent  It  appears  that  Mr. 
and  Mrs.  Peck  understood  that  a  husband 
could  not  conv^  dlrecOy  to  Us  wife,  and 
this  glTOS  color  to  the  claim  that  these  con- 
reyances  were  to  vest  her  with  the  title  to 
the  land.  Let  this  be  conceded;  yet,  surely, 
that  does  not  defeat  her  right  to  the  80  acres. 
We  see  nothing  In  the  sale  and  conreyance  to 
Wetmore  and  to  Kemp  and  to  Mrs.  Peck  that 
should  subject  the  80  acres  to  the  payment 
of  plaintiff's  Judgment  As  to  the  2S  acres, 
the  facts  are  different  Mrs.  Peck  bad^no 
Interest  In  that  land,  exc^  as  wife  of  B. 
N.  Peck.  She  joined  In  the  conveyance  to 
Wetmore,  therein  divesting  beradf  of  all 
right  She  contributed  the  fl,000  rec^ved 
from  Wetmwe  to  the  repurchase  of  both 
tracts,  and,  according  to  her  testbnooy,  Mr. 
Peck  contributed  at  least  fSOa  It  Is  not 
clear  how,  nor  1^  whom,  the  balance  of  the 
purchase  price  was  paid.  Mrs.  Peck  had  no 
Interest  in  the  2S  acres,  and,  as  B,  N.  Peck 
contributed  at  least  the  ralue  thereof  to  the 
repurchase^  we  conclude  that  Mrs.  Feck 
should  be  held  to  h<dd  said  2C  acres  In  trust 
for  her  husband,  and  that  the  same  should 
be  subjected  to  the  paymmt  of  the  idalntifl's 
judgment  The  decree  of  the  district  court 
Is  in  accord  with  our  conclualona,  and  It  la 
therefore  affirmed. 


CALUMBT  PAPBB  CO.  T.  8T0TTS  INV. 
00. 

(Soprene  Gonrt  of  Iowa.  Oct  22,  1895.) 
COBPORATioiTB—  Di  Faoto  asd  Db  Jurb— Stook- 

HOLDBRS'  LlABIUTT  —  CORPORATION  AS  &TO0K- 
HOLDBK— TRATTSrEB  FBOIC  LaW  TO  EqUITY  CaI/- 
SNDAR. 

1.  Defendant's  application  to  tranafer  from 
the  law  to  the  equity  calendar  an  acUon  against 
it  to  enforce  its  liabilit?  as  a  stockholder  in  an 
insolvent  corporation  will  be  denied,  where  by 
its  answer  it  has  simply  alleged  that  it  never 
subscribed  for  nor  purchased  any  stock  and  that 
none  was  issued  to  it,  but  that  it  is  a  corpora- 
tion.  and  under  its  articles  has  uo  authority  to 
purchase  such  stock,  that  any  that  may  ap- 
pear In  its  name  ia  held  by  it  as  collateral,  and 
tbat  the  Judgment  which  plaintiff  attempts  to 
enforce  is  one  against  a  de  facto  corporation, 
while  the  stock  it  holds  iB  in  the  de  Jure  succes- 
sor thereof. 

2.  On  a  showing  that  aftw  an  ineffective 
attempt  to  incorporate,  the  de  facto  <a-ganiza- 
tion  purchased  or  plaintiff  certain  merchandise, 
for  tne  purchase  price  of  which  plaintiff  was 
flnally  compelled  to  bring  suit,  ano  that  subse- 
quently new  aitides  were  taken  out  in  the 
■ame  name,  and  the  (H^nization  of  a  de  jure 
ct'rporation  effected,  it  will  be  presumed  that 

SlaintiEf's  judgnit^nt  was  obtained  agaiust  the 
e  jure  organization. 

3.  Where  a  de  jure  corporation  takes  all 
the  property  belongini;  to  a  de  facto  one  of  the 
same  name,  assuming  its  liabilities,  the  transac- 
tion is  not  within  the  statute  of  fruud». 

4.  It  haTinp  been  shown  that  defendant 
held  unpaid  stock  in  an  insolvent  corporation  as 
collateral  security  for  a  loan,  it  iK  not  neces- 
sary that  a  subscription  by  it  for  such  stock 
should  be  shown,  to  enforce  Its  liabiii^  under 
Code,  M  1082-1064.  . 


5.  Under  articles  authorizing  a  corpontion 
to  "loan  money  on  reai-estate,  chattel,  or  per- 
sonal secnrity;  to  buy,  hold,  sell,  and  transfer 
notes,  bonds,  mortgages,  and  other  secoritie* 
and  evidences  of  mdebtedness;  *  *  *  to 
make  contracts;  to  acqnire  and  transfer  prop- 
erty, possessing  the  same  power  in  sudi  respects 
as  private  individuals  now  enjoy,"— it  may  ac- 
cept stock  in  another  company  as  collateral  se- 
ctuity  for  signing  a  note  for  the  latter  on  which 
money  was  obtained  for  the  latter's  use. 

6.  It  matters  not  tbat  one  against  whom  s 
stockholder's  liability  is  sought  to  be  enf<Hred 
acquired  his  stock  after  plaintiff  became  one 
of  the  corporate  creditors,  if  it  ia  shown  thai 
defendant  was  a  stockholder  at  the  time  plain- 
tiff's action  was  instituted. 

Appeal  from  district  court  Folk  county; 
0.  R.  Holmea,  Judge. 

Action  at  law  by  plaintiff,  a  judgmest 
creditor  of  the  Olsen-Wdch  Printing  Com- 
pany, a  corporation,  organized  nnd^  the  laws 
of  this  state,  to  recover  the  amount  of  Its 
judgmoit  from  the  defendant,  a  stockholder 
In  said  corporation,  under  the  inoTlslons  of 
sections  10S2-1084  of  the  Code  of  Iowa. 
The  case  was  tried  to  the  court  without  the 
Intervention  of  a  Jury,  and  Judgment  wa« 
rendered  for  plaintiff.  Defendant  appeala 
Affirmed. 

Ohas.  MacKensle  and  F.  B.  HnAetep,  fitr 
appellant  &  O.  Van  Auken  and  Orom  Bow- 
en,  for  axqpdlee. 

DBBMBB,  J.  In  the  month  of  May,  1882. 
J.  F.  Olaen,  J.  H.  Welch,  and  I«onls  State  at- 
tempted the  <aganlzatlon  of  a  corporation  to 
be  known  as  the  "Olsen-Wdcb  Printhig 
Company."  Airtteles  ot  Inoorporatfon  were 
executed  and  llled,  bat  no  notlee  waa  gtven. 
as  required  hy  law.  Olsen  and  Welch  fnr- 
nlshed  all  the  capital,  $1,00%  which  they 
borrowed  fnmi  a  bank  and  Invested  la  ma- 
chinery. This  defectively  wganlsed  corpo- 
ration purchaaed  from  plaintiff  some  paper, 
some  time  priw  to  November,  1898,  and  llbil- 
Ing  to  pay -therefor.  Judgment  was  obtained 
against  the  Olaen-Welch  Prlnthw  Company, 
which  Judgment  la  tiie  foundation  ot  tUs 
suit  in  Novembw.  1882,  the  Olsen-Wtidi 
corporatlmi  was  reorganized,  or  new  artlden 
of  incorporation  were  adopted  and  filed,  and 
due  notice  given,  as  required  by  law,  to  cure 
the  defects  In  the  fWmer  ocganlntloa.  This 
new  corporation  Issued  stock  to  the  amonut 
of  $7,500  to  Olsen  and  (7,600  to  Welch,  and 
thereafter,  and  wltbln  a  few  days,  Olsen 
and  Welcb  each  assigned  92.S00  of  the  stock 
so  Issued  to  them  to  the  defendant  Stotts 
Investment  Company,  and  to  one  S<Aayla',  a 
member  of  the  Stotts  Investment  CMnpaJi}'. 
—94,500  to  tbe  defendant  and  $S00  to  Schuy- 
ler; and  thereafter  the  bnslneas  was  cairled 
oo  in  the  name  of  the  Olsen-Weldi  Prhitlng 
Compaoy.  There  was  no  formal  transfer  <rf 
property  or  change  In  Ihe  chanctw  of  tbe 
business  from  the  time  of  the  flrst  attempt 
to  organize  the  cfHupany  in  May,  1802.  The 
reincorporation  was  either  to  cover  defects 
in  the  original,  or  for  tbe  purpose  of  formlag 
a  perfect  corporation,  ao  as  to  Isane  atodc  to 
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the  defendant.  On  the  16th  day  of  Janu- 
ary, 1893,  the  i^alntiCF  recovered  Its  judg- 
ment against  the  Olsen-Welch  Printing  Com- 
pany, a  corporation,  and  execution  having 
been  isaued  thereon,  and  returned  unsatis- 
fied, It  thereupon  commenced  this  action  to 
recover  the  amount  of  its  judgment  from 
defendant  as  a  stockholder  holding  unpaid 
stock  to  an  amount  more  than  the  amount 
of  plaintiff's  claim.  Olaen  and  Welch  paid 
nothing  for  the  stock  issued  to  them,  except 
as  they  transferred  to  the  corporation  prop- 
erty which,  as  we  have  seen,  was  not  worth 
to  exceed  4l>!^-  The  defendant  paid  noth- 
ing for  the  stock  issued  to  it  It  holds  this 
stock  either  as  collateral  security,  or  as  bo- 
nus or  gift  from  the  corporation,  for  having 
procured  a  loan  to  It  after  its  reorganization. 
The  defendant,  in  answer,  after  some  specific 
denials,  avers  that  it  never  Bubscrlbed  for  any 
stodc  In  the  OlBen-Welch  Printing  Company, 
that  It  never  In  fact  purchased  any  stock  Id 
said  coriwration,  and  that  no  certificates  of 
stock  were  issued  to  it  with  the  knowledge 
or  consent  of  any  of  its  authorized  agents. 
It  further  avers  that  It  Is  a  corporation,  and 
that  under  its  articles  it  bad  no  authority  to 
purchase  stock  In  the  printing  company.  It 
also  avers  that,  before  tbe  commencement 
of  this  suit,  it  transferred  Its  stock  to  one 
F.  S.  Treat,  and  Is  no  longer  the^  bolder 
thereof.  It  further  avers  that,  on  the  6th 
day  of  December,  1802,  the  printing  com- 
pany being  Indebted  to  it  In  the  sum  of 
$1,500,  Stock  of  Olsen  and  Welch  in  tp» 
printing  company,  to  the  amount  of  $4,500, 
was  reissued  to  it  for  the  purpose  of  giving 
defendant  security  for  the  amount  due  it. 
Defendant  also  avers  that  plaintiff's  judg- 
ment Is  against  tbe  corporation  organized  In 
May,  1892,  and  that  It  holds  no  stock  In  this 
company.  Its  stock  being  In  the  corporation 
organized  In  November. 

1.  Ui>oD  tbe  filing  of  this  answer  the  de- 
fendant moved  to  transfer  the  action  to  the 
equity  aide  of  the  calendar.  This  motion 
was  overruled,  and  ^ceptlon  taken,  and 
tbla  presents  the  first  question  for  deter- 
mination. Plaintiff's  action  was  properly 
commenced  at  law.  Bayliss  v.  Swift,  40 
Iowa,  648;  Water-Power  Co.  v.  Hopkins,  79 
Iowa,  653,  44  N.  W.  797.  We  see  nothing  In 
the  answer  or  amendments  thereto  which 
presents  an  equitable  defense.  Every  matter 
pleaded  In  answer  can  be  tried  and  deter- 
mined in  a  law  action.  Indeed,  we  see  noth- 
ing in  any  of  the  averments  of  the  answer 
of  .an  equitable  character.  No  mistake  was 
alleged,  and  no  rcformntlon  asked.  The  mo- 
tion to  transfer  was  properly  overruled. 

2.  It  is  next  insisted  that  the  judgment  is 
against  the  defective  corporation,  organized 
In  May,  and  that  defendant  was  not  a  stock- 
holder in  this  corporation.  It  seems  to  us 
this  objection  Is  based  on  a  misapprehenalon. 
While  It  Is  true  that  the  goods  were  sold  by 
plaintiff  before  the  reorganization  of  the  cor- 
poration, or  the  perfecting  tlicreof,  in  No- 


vember, yet  the  judgment  Is  against  the  Ol- 
sen-Welcb  Printing  Company  as  a  corpora- 
tion. The  first  attempt  to  form  a  corpora- 
tion by  Olsen  and  Welch  was  abortive.  So 
far  as  shown,  no  stock  was  lasned  on  this 
first  attempt.  While  articles  <rf  Incorpora- 
tion were  adopted,  and  there  may  have  been 
a  de  facto  corporation,  yet  we  think  It  sulU- 
clently  appears  that  the  judgment  Is  against 
the  de  jui-e  corporation  organized  In  Novem- 
ber. Under  the  facts  disclosed,  this  would 
certainly  be  the  presumption,  and  tbla  pre- 
sumption Is  not  overcome  by  anything  tn  the 
record.  Indeed,  we  think  the  facts  shown  In- 
dicate quite  clearly  that  the  judgment  was 
against  the  de  jure  corporation.  The  evi- 
dence shows  that  the  new  organization  took 
all  the  property  belonging  to  the  old,  and  as- 
sumed its  liabilities,  and  agreed  to  pay  its 
bills.  This  promise  was  an  original  one, 
made  In  consideration  of  receiving  the  prop- 
erty, and  is  not  within  the  statute  oi  frauds. 
There  Is  no  merit  In  tttii  contentlwi  of  the 
defendant 

3.  It  is  said  that  the  court  erred  In  finding 
that  defendant  was  a  subscriber  for  stock  In 
the  printing  company.  It  may  be  that  tech- 
nically speaking,  defendant  did  not  subscribe 
for  any  stock  In  the  c<Hporatlon;  but  this  is 
not  necessary  where  stock  is  In  fact  Issued, 
as  It  was  in  this  case.  Defendant  admits 
that  It  held  stock  In  the  corporation  which 
was  not  fully  paid  up,  and  says  It  held  It  as 
collateral  security  for  a  loan.  This  Is  all 
that  Is  necessary  to  be  shown  to  render  It 
liable.  Hale  v.  Walker,  31  Iowa,  344.  It  is 
oply  when  no  stock  Is  issued  that  It  la  neces- 
sary to  show  a  subscription  for  stock.  Jack- 
son V.  Traer,  64  Iowa,  469,  20  N.  W.  7<il: 
Nulton  V.  Clayton,  54  Iowa,  425,  6  N.  W.  68.">. 

4.  Defendant  Is  also  a  corporation,  and  it  is 
insisted  that  it  had  no  authority,  under  its 
articles  of  Incorporation,  to  purchase  or  hold 
stock  in  any  other  corporation.  The  artlclen 
of  incorporation  of  defendant  contain  this 
provision:  "The  business  ot  this  corpomtlou 
shall  be  to  loan  money  on  real-estate,  chattel, 
or  peraonal  security;  to  buy,  held,  sell,  and 
transfer  notes,  bonds,  mw'tgages,  and  other 
securities  and  evidences  of  Indebtedness;  to 
execute  trusts;  to  borrow  money  or  receive 
deposits  of  the  same.  Issuing  therefor  Its  own 
obligations,  certificates,  or  receipts;  and  to 
buy,  hold,  sell,  and  convey  real  estate,  per- 
sonal or  chattel  property,  and  to  establish 
branch  offices,  and  do  business  outside  of  tlii' 
state.  And  to  that  end  It  shall  have  and 
possess  powers  following,  namely:  First,  to 
have  pei-petual  succession;  second,  to  sue 
and  be  sued  by  Its  corporate  name;  third,  to 
render  the  interest  of  the  stockholders  trans- 
ferable; fourth,  to  exempt  the  private  prop- 
erty of  Its  members  from  liability  for  cor- 
porate debts;  fifth,  to  make  contracts,  acquire 
and  transfer  property,  possessing  the  same 
power  in  such  respects  as  private  Individuals 
now  enjoy:  sixth,  to  establish  by-laws,  and 
make  all  rules  and  regulations  deemed  exi>edl- 
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ent  for  the  management  of  ttaelr  affairs,  Id 
accordance  with  the  law,  and  to  poBsess  all 
of  tbe  rights,  powers,  and  privileges  neces- 
sary for,  Incident  to,  or  connected  with  the 
transaction  of  tbe  basineas  for  which  the 
corporati(Hi  Is  organized."  We  have  had  oc- 
casion heretofore  to  pass  upon  almost  the 
Identical  question  here  presented,  in  the  case 
of  Lumber  Co.  t.  Foster,  49  Iowa,  25.  and  we 
there  held  that  a  corporatlao,  poesessed  of 
powera  substantially  tbe  same  as  conferred 
by  the  provision  above  quoted,  had  tbe  right 
to  deal  In,  acquire,  and  possess  shares  of 
stock  In  a  coriraratiou.  This  case  seems  to 
rule  the  question  here  presmted  adversely  to 
appellant.  It  Is  said,  however,  that  defend- 
ant did  not  purchase  the  stock  Issued  to  It, 
that  it  took  It  either  as  collateral  security  for 
signing  a  note  for  the  printing  cwupany  or  as 
a  gift,  and  that  neither  (tf  these  tnutsactions 
are  purchases  In  a  commoclal  sense:  It  may 
be  that  It  could  not  acc^t  tbe  stock  aa  a 
gift,  80  aa  to  bind  Its  stockbolderB  to  pay 
assessments  levied  upon  It,  but  we  think  the 
evidence  shows  that  it  received  the  atotA  as 
collateral  security  for  signing  a  note  for  the 
printing  company  on  which  some  money  was 
obtained  for  the  use  of  this  company.  Thto 
Is  clearly  a  commercial  traiisactioo,  and  one 
which  la  authorized  under  defendant's  articles 
of  incwporatlon. 

6.  It  Is  contended  that  defendant  sold  Its 
stock  to  one  Treat  before  the  commencement 
of  this  action.  There  Is  some  testimony  of  a 
sale  to  Treat,  and  of  an  attempt  to  have  tbe 
stock  transferred  to  him  on  tbe  books  of  the 
company,  but  no  lowing  whatever  as  to 
wlien  thla  occurred.  If  done  aSter  the  com- 
menc«nent  of  this  suit,  it  is  entirely  Imma- 
terial; and  if  done  before,  such  fact  was  a 
defense  which  defendant  must  establish. 

&  Lastly,  It  is  insisted  that  defendant  is 
not  liable  because  it  received  Its  stock  long 
after  idaintifF  became  a  creditor  of  the  cw- 
poeatlon.  There  is  no  merit  in  this  conten- 
tion. All  that  need  be  abown  is  that  defoid- 
ant  was  a  stockholder  at  the  time  of  the  in- 
stitution of  tbe  action.  Code,  1  1062;  Beacb. 
PriT.  Gorp.  li  125,  126.  See,  also,  Spilman 
T.  Mendenhall  (Minn.)  57  N.  W.  46S.  We 
have  referred  to  every  proposition  discussed 
by  counsel,  and  reach  tbe  candusiaa  tbat  the 
Judgment  is  light,  and  it  is  affirmed. 


BRIGOS  ec  al.  v.  BUMELY  GO. 
(Supreme  Court  of  Iowa.   Oct.  24. 1895.) 

SALB  — BKBACH  OV  WARBAMTr  —  UAU^aBfl— Fbbb 

or  WiTXBss. 

1.  The  gWing  of  a  oote  for  the  price  of  & 
threshing  mHchine,  after  a  trial  of  it  in  thresb- 
ing  one  kind  of  grain,  is  not  a  settlement  for 
it  "after  having  tried  it,"  within  the  meaning 
of  a  clause,  in  the  contract  for  its  sale,  provid- 
ing that  a  settlement  for  it  after  having  tried 
it  eetc^s  the  purchaser  from  all  claims  for  dam- 
ages for  breach  of  warranty. 

2,  A  warranty  that  a  threahiag  machine 
will  do  as  good  work  "as  any  other  separator  of 


its  size  In  the  tTnlted  States  "  la  a  rnmseBU- 

tion  that  it  is  reasonably  fit  to  perform  tht 
work  for  which  it  was  intended. 

3.  A  threHhing-machine  company,  by  send- 
ing one  of  its  Bgentfl  to  rectify  defects  in  i 
machine  sold  by  it,  waives  a  provision  in  Xbt 
contract  of  saie  providing  that  failare  to  give 
notice  to  tbe  company  in  writing  of  a  defect 
bars  any  claim  for  breach  of  warranty. 

4.  A  provision  in  a  contract  for  the  sale  of 
a  threshing  machine,  that  it  should  be 
tamed  to  uie  place  where  received  in  case  it 
failed  to  fulfill  the  warrant.  Is  suffidently  com- 
plied with  by  notice  to  the  vendor  that  the  ma- 
chine wes  in  the  town  in  which  It  was  recdved. 
subject  to  his  order. 

5.  Freight  paid  by  the  porchaaer  of  i 
threshing  machine  is  recoverable  as  damages  fw 
breach  of  warranty  of  the  machine,  where  tbe 
freight  was  made,  by  the  contract  of  sale,  a 
part  of  the  purchase  price. 

6.  Code,  §  3673,  providing  that  witnesses 
living  more  than  70  miles  from  the  place  of 
holding  court  cannot  be  compelled  to  attend, 
does  not  prohibit  the  granting  of  fall  mileage  ta 
a  witness  attending  from  a  greater  distance. 

Appeal  from  district  court.  Linn  county; 
J.  II.  Preston.  Judge. 

Action  at  law  to  recover  for  tbe  breach 
of  warranty  of  a  threshing  machine  si^d  by 
the  defendant  to  thejplaintiffs.   Trial  by  Ju- 
ry.  Vttdlct  and  judgment  for  the  pin 
Defendant  appeals,  AfiOrmed. 

Mills  &  Keeler,  for  appellant  W.  F.  FitJ- 
gerald  and  Jamison  &  Burr,  for  apx>ellees. 

ROTHROCK,  J.  1.  The  defendant  mauu- 
ftictures  threshing  machines  at  La  Porte. 
In  the  state  of  Indiana.  On  the  29th  day  of 
July,  1892,  the  plaintiff  purchased  a  ma- 
chine of  the  defendant,  from  ooe  of  Its 
agents,  at  Cedar  Rapids,  in  this  state.  The 
contract  was  In  tbe  form  of  an  order  for  tbe 
machine,  -and  tbe  price  agreed  to  be  paid 
was  $706,  and  tbe  freight  on  the  miachlae 
from  La  Porte  to  EsthervlHe  in  tbis  stale. 
The  part  of  tbe  contract  material  to  be 
considered  in  determining  the  case  Is  as 
follows:  ''The  undersigned  hereby  agrees 
to  fully  settle  for  the  foregoing  machiuery 
before  It  is  delivered  to  them,  by  paying  said 
cash  (If  any)  and  giving  said  notes,  and  a 
mortgage  on  tbe  said  machlDery,  and  also 
further  approved  security,  as  follows:  As  a 
condition  hereof,  it  is  fully  understxwd  and 
agreed:  (1)  That  tbis  order  is  given  subject 
to  tbe  acceptance  of  M.  Rumely  Company, 
and  tbo't  no  promise,  whether  of  agent,  em- 
ployS,  or  attorney,  in  respect  to  tbe  pay- 
ments, security,  or  to  the  machinery  named, 
will  be  considered  binding,  unless  made  In 
writing  and  ratified  by  the  home  ofl3ce:  and 
in  case  of  delay  In  shipment,  tbe  M.  Rame- 
ly  Company  shall  not  be  held  responsible 
for  any  loss  or  damage  suBtalned  by  the  on- 
dersigned  as  a  result  of  such  delay.  (2t 
Tbat  the  title  to  tbe  said  goods  shall  not  pass 
until  settlement  is  concluded  and  accepted 
by  tbe  M.  Rumdy  Company.  *  *  *  (4) 
Tbe  above  separati»r  is  warranted,  with 
proper  management,  to  do  as  good  work,  Is 
thrflffh*ng  and  cleaning  grainy  aa  any  other 
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separator  of  Its  size  In  the  United  States,  to 
be  of  Kood  material,  and  durable  with  prop- 
er care.  (6)  If  said  machinery  falls  to  com- 
ply wltb  this  warranty,  notice  In  writing 
of  saefa  failure  must  be  given  to  M.  Rume- 
ly  Company,  La  Forte,  Indiana,  and  to  their 
agent  who  sold  the  machinery,  within  one 
week  from  the  date  of  starting  said  machin- 
ery, and  upon  receipt  of  such  notice,  time  al- 
lowed* opportuklty  and  friendly  assistance 
given,  to  reach  the  machinery  and  rebiedy 
such  defects,  if  any;  otherwise,  the  said 
warranty  Is  waived,  and  M.  Rnmely  Company 
not  respmstble  thereon.  If  the  machinery 
cannot  be  made  to  fulfill  the  warranty.  It 
shall  be  returned  free  of  charge  by  the  pur- 
cbasem'  to  the  place  where  received,  and 
money  and  notes  (if  previously  settled  for) 
to  the  amount  represented  by  the  above  ma- 
chinery sliall  be  returned,  and  no  further 
.claim  be  mad9  on  M.  Rumely  Company. 
Failure  to  give  such  notice,  or  any  use  of 
Bucb  machinery  after  such  time  has  elaps- 
ed, without  sucb  notice,  shall  be  deemed 
conclusive  evidence  that  such  machinery 
complies  wltb  the  warranty;  or,  if  said  ma- 
chinery be  settled  for.  and  notes  given  for 
tlM  same  after  having  tried  the  same,  then 
8iich  failure,  or  sucb  trial  and  settlement, 
sball  forever  bar  and  estop  tlie  purchaser 
from  all  claims  for  damages  on  account  of  a 
breach  of  such  warranty.  Defects  and  fail- 
nre  in  one  part  shall  not  condemn  any  other 
part.  No  agent  la  authorized  to  change  the 
foregoing  warranty,  nor  to  give  any  other 
or  c^fferent  warranty,  either  verbally  or 
written.  Bsthervllle  P.  O.,  EsthervlUe  Tp., 
Emmett  Co.  [Signed]  J.  M.  Briggs  and  J. 
W.  Lucas,  by  J.  M.  Briggs."  The  machine 
was  shipped,  and  arrived  at  EsthervUle,  and 
was  unloaded  by  the  plaintiffs  on  Saturday, 
the  20th  day  of  August,  1892.  On  the  fol- 
lowing Monday  they  set  It  up.  and  threshed 
GO  or  60  bushels  of  barley,  and  quit  work 
because  of  rain.  The  next  day  was  so  wet 
tbat  they  could  not  continue  threshing.  An 
agent  of  Tihe  defendant  named  Tucker  ap- 
peared at  EsthervUle  on  Tuesday  evening, 
and  the  plaintiffs  settled  with  blm  for  the 
machine  by  giving  him  three  notes  ot  $236 
eacb,  with  Interest  thereon  from  date  at  7 
per  cent.,  and  to  become  due  In  one,  two, 
and  three  years  from  the  Ist  day  of  Decem- 
ber following.  The  notes  were  secured  by 
a  chattel  mortgage  on  the  machine.  It  is 
urged  In  behalf  of  defendant  that  the  court 
should  have  sustained  a  motion  to  direct  a 
verdict  for  the  defendant,  because  the  plain- 
tiffs waived  the  warranty  by  giving  the 
notes  and  settling  for  the  machine  after  hav- 
ing given  It  a  trial.  It  is  true  tbat  the  con- 
tract iffovldes  that,  if  the  machine  be  set- 
tled for,  and  notes  given  therefor,  "after 
tMvIog  tried  the  same,"  the  trial  and  set- 
tlement shall  estop  the  purchaser  from  avail- 
ing himself  of  a  breach  of  the  warranty. 
The  court  correctly  overruled  the  motion  tor 
a  directed  verdict,  because  the  evidence  did 
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not  Bbow  any  such  a  trial  as  was  contem- 
plated by  the  contract.  Tbe  contract  was 
not  a  warranty  that  the  machine  would 
thresh  barley  only  In  a  proper  manner.  It 
was  the  right  of  the  piaintiCTs  to  test  the 
efficiency  of  it  in  all  kln<ls  of  threshing. 
And  It  is  wholly  Immaterial  what  tbe  agent 
stated  to  the  plaintlCta  to  the  effect  that  the 
settlement  was  not  to  be  a  waiver  of  the  war- 
ranty. No  act  had  been  done  by  tbe  plain- 
tiffs which  authorized  court  or  Jury  to  find 
that  the  warranty  was  waived  by  giving 
the  notes  and  mortgage. 

2.  The  warranty  was  an  undertaking  that 
the  machine,  with  proper  care  and  manage- 
ment, would,  do  as  good  work  in  threshiug 
and  cleaning  grain  "as  any  other  separator 
of  its  size  In  the  United  States."  Tbe  evi- 
dence as  to  the  failure  of  the  machine  to  do 
good  work  was  not  In  the  way  of  coniparl' 
son  with  other  machines,  but  was  directed 
to  the  general  proposition  that  the  work  it 
performed  was  not  well  done.  It  Is  claim- 
ed that  plaintiffs  were  not  entitled  to  re- 
cover without  showing  what  other  machines 
would  have  done  under  the  same  conditions. 
We  do  not  think  any  such  a  line  of  evidence 
was  required.  The  warranty,  taken  in  Its 
literal  sense,  was  an  undertaking  that  tbe 
machine  was  equal  to  any  other  In  tbe 
whole  United  States.  This  was  equivalent 
to  a  warranty  that  tbe  Inachlne  was  reason- 
ably fit  to  perform  the  work  for  which  It 
was  Intended. 

3.  The  evidence  shows  that  tbe  machine 
did  not  work  to  the  entire  satisfaction  of  tbe 
plaintiffs  at  any  time.  But  no  complaint  was 
made  or  notice  given  of  Its  failure  to  thresh 
properly  until  the  plaintiffs  commenced  to 
use  It  In  threshing  flax.  And  we  may  say 
here  that  tbe  breach  of  warranty  for  which 
tbe  action  was  brought  Is  not  founded  on 
tbe  complaint  tbat  It  did  not  properly  thresh 
wheat,  oats,  or  barley,  but  that  It  would  not 
thresh  and  clean  flax.  When  tbe  time  ar- 
rived In  tbe  fall  for  threshing  flax,  and  about 
the  18th  day  of  September,  the  plaintiffs  gave 
the  machine  the  first  trial  on  flax.  They 
claim  that  It  would  not  properly  perform  the 
work,  and  they  made  this  complaint  and  gave 
notice  thereof  to  the  graeral  agent  at  Cedar 
Rapids  immediately,  and  within  the  time 
named  In  the  contract.  Tbey  did  not  then 
give  notice  to  the  defendant  at  L.a  Porte,  Ind. 
It  Is  earnestly  contended  that  the  failure  to 
notify  the  defendant  was  a  waiver  of  any 
claim  under  the  warranty.  On  the  other 
hand,  it  is  claimed  In  behalf  of  the  plaintiffs 
that  the  defendant,  by  its  subsequent  con- 
duct, waived  the  right  to  Insist  that  a  notice 
should  have  been  sent  to  It  at  La  Porte.  The 
evidence  shows  that  the  defendant  acted  on 
the  notice  given  to  White,  the  general  agent 
at  Cedar  Rapids.  Two  experts,  named  Dav- 
enport and  Maxwdl,  were  at  different  tlnoes 
sent  to  EsthervlUe  in  response  to  the  notice, 
to  rectify  the  defects.  If  any,  Id  the  machine. 
Bach  one  of  tbese  experts  was  present  for 
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■ereral  houra.  while  the  machine  was  thresh- 
ing ttax.  It  appeals  tbat  one  of  tbem  was 
dlrectetl  to  go  to  BstherrUle  a  tel^nm 
from  the  home  office,  and  that  he  took  a  sam* 
pie  of  the  flaxseed  from  the  machine  to  La 
Porte  when  he  returned  there.  It  aniears  to 
OS  that  the  acta  of  the  defendant  ought  to 
be  hdd  to  be  a  mUver  of  the  aervlee  ot  a 
notice  upon  Ite  officers  at  Ia  Pwtei  The 
object  of  the  notice  was  to  give  time  and 
opportunity  to  make  the  machiae  fulfill  the 
warranty.  Its  acts  were  not  different  from 
what  th^  wonld  have  been  If  the  notice  had 
been  served  at  La  Porte  within  the  time 
named  In  the  ctrntract  The  case  differs  In 
Its  fftcts  from  Fah^  t.  Machine  Co.  (N.  D.) 
55  N.  W.  580,  where  it  woa  held,  under  & 
somewhat  similar  contract,  that  under  the 
evidence  there  was  no  waiver  of  the  fallare 
to  give  notice  to  the  principal  as  weU  as  the 
agent  In  the  case  at  bar  the  defendant  act- 
ed upon  the  notice,  and  ought  not  now  to  be 
allowed  to  raise  the  question  of  want  of  no- 
tice. And  the  warranty  had  not  been  fully 
performed  before  any  notice  was  given,  as  in 
Wendall  v.  Osborne,  63  Iowa,  8%  18  N.  W. 
709.  It  appears  to  tu  that  this  Is  the  nut- 
terlal  question  In  this  appeal,  and  we  have 
examined  the  authorities  (Ated  by  couns^  as 
to  the  rights  of  parties  upon  similar  con- 
tracts, and  hare  to  soy  that  we  do  not  think 
any  of  I3iem  contiUn  doctrine  dlfferoit  from 
that  we  liave  adopted.' 

4.  The  evidence  upon  the  questlm  whether 
the  machine  conqilied  with  the  warranty,  and 
whether  the  efforts  of  toe  agents  soit  l^^  the 
defendant  to  remedy  defects  ware  ncoessfnl, 
is  In  decided  conflict,  and  the  verdict  of  tlie 
Jury  upon  these  facts  ought  not  to  be  dis- 
turbed.  After  the  agent  last  upon  the  ground 
went  away,  the  plaintiffs  hauled  the  machine 
to  the  house  of  Briggs,  and  stned  it,  and 
gave  notice  to  the  agent  at  Cedar  Baplds  that 
it  was  subject  to  his  order.  As  vre  vrndeT- 
stand  the  evidence,  the  agent  was  asked  by 
one  of  the  plaintiffs  what  plaintiff  should 
do  with  it,  and  the  agent  gave  no  directions 
)u  regard  to  where  to  take  it  It  Is  urged  that 
the  return  was  not  made  "to  the  place  where 
received,"  as  required  by  the  contract  It 
appears  that  the  plaintiffs  tmloaded  the  ma- 
chine from  a  railroad  car.  There  surely  was 
no  requirement  that  they  should  procure  the 
nse  of  a  car  and  load  It  thereon.  Tlie  place 
where  it  was  left,  stored,  or  d^osited  was 
within  the  incorporated  limits  of  EsthervlUe, 
or.  as  expressed  by  one  of  the  witnesses,  at 
"Briggs'  place,  in  E8thervlli&"  We  think 
that,  under  the  evidence,  this  was  a  sufficient 
compliance  with  tbat  part  of  the  contract 
When  the  agent  was  asked  what  should  be 
done  with  the  machine,  and  told  that  It  was 
subject  to  his  order,  and  where  it  was,  if  he 
willed  to  have  it  removed  to  some  other  port 
(tf  the  town,  he  should  have  so  stated. 

6.  It  appeal's  that  the  plaintiffs  paid  the 
freight  on  the  machine,  amounting  to  ^.50. 
The  court  Instructed  the  Jury  Uiat  if  the 


plaJntiffa  were  entitled  to  recover,  the  ssm 
paid  OS  freight  should  be  Included  In  the  ver- 
dict. Complaint  Is  mode  of  this  instnicdui. 
We  tbhik  it  was  correct  If  the  plobitUb 
had  the  right  to  rescind  the  contract  tiiey 
were  entitled  to  the  return  of  the  money  paid 
and  the  notes,  and  the  trd^  was  paid  u 
part  of  the  price  of  the  madiineL 
obJecti<mB  are  made  to  rulings  of  the  court 
pending  the  trial,  but  we  do  not  think  they 
require  separate  consideration. 

6.  A  motion  was  made  to  retax  costs  hi  the 
district  court  It  ai^ears  that  the  ^ahitllb 
subpcmaed  five  wltneaBes  In  Emmett  county, 
that  the  witnesses  obeyed  the  process,  and 
the  travel  necessary  to  attend  the  tijal  was 
about  200  milea.  The  deck,  In  taxing  tlie 
costs,  Included  mileage  tor  the  whole  distance 
traveled.  The  objection  made  the  modOD 
to  retax  was  that  there  is  no  legal  anthoilty 
for  allowing  mileage  for  mofe  than  70  mOes. 
The  motion  was  overruled.  It  is  provided,  by 
section  8673  of  the  Code,  that  witnesses  m 
cIvU  caaes  cannot  be  conqiMed  to  attend  the 
district  court  out  of  the  state  where  they  are 
served,  nor  at  a  place  more  than  TO  miks 
from  the  place  of  their  residence.  This  stat- 
ute is  tor  the  benefit  of  the  wltneas.  It  is  a 
denial  of  the  right  to  require  him  to  attead 
as  a  witness  at  a  greatw  distance  tnm  bli 
home  than  TO  miles.  We  think.  In  Oie  ab- 
sence of  some  showing  tliat  tiie  txtn.  trnvd 
was  for  the  purpose  of  unnecessarily  Inocas- 
Ing  costs,  that  a  witness  may  waive  flie  re- 
ception, obey  the  process^  and  that  his  travd* 
Ing  fees  should  be  taxed  for  the  actnal  travd. 
The  Judgmrat  of  the  district  court  Is  afflrmed. 


BURNSIDB  T.  BATON. 
(Supreme  Coart  of  Iowa.    Oct.  24,  1895.) 
Appul— Absionhbnts  of  Errok. 
Assignmenta  of  error  that  the  court  err 
ed  Iq  "overruling  defendant's  obJtKrtloaB  to  the 
evidence  offered  by  olalDtiff,"  and  *'ui  snstaio- 
ing  plalntifTa  otdecttoos  to  cvideooa  offered  Iv 
defendant"  ue  too  general  to  be  compered 
on  ap[>eal. 

Appeal  from  dlirtrict  comt  Polk  ooimty; 
C.  P.  Holmes,  Judge. 

Action  uprai  a  promissory  note.  Trial  by 
Jury.  Verdict  and  Judgment  for  the  plahi- 
tlff .  Defendant  appeala. 

Ira  W.  Anderson,  for  anidlant  CL  O.  A  0. 
L.  Nourse,  for  appellee. 

BOTHBOCKt  J.  L  The  note  npan  wUch 
suit  was  brought  is  a  negotiable  Instrument 
payable  to  the  order  of  J.  W.  West  It  wsi 
hidorsed  to  the  plaintiff  befm  It  became  due. 
The  execution  of  the  note  by  the  defendant 
was  admitted,  and  he  relied  tar  a  defense  oe 
the  following  averments  of  his  ansmr:  He 
avers  that  the  said  note  was  executed  as  u 
accommodation  note  to  3.  W.  West  and  Om 
same  was  left  as  collateral  security  with  W. 
B.  Bunislde,  to  a  small  dAt  wUdi  has  knl 
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dnce  been  paid,  and  that  tlje  holding  of  the 
said  note  now  Is  without  any  consideration, 
and  that  said  note  should  be  canceled  and  de- 
livered to  this  defendant  When  the  evidence 
was  all  Introduced,  upon  the  motion  of  the 
plalntlfl,  the  court  directed  the  Jury  to  return 
a  verdict  against  the  defendant  tax  the 
amount  of  the  note  and  Interest 

Some  objectl<m  Is  made  to  the  rulings  of  the 
coort  upon  the  introduction  of  the  evidence. 
The  errors  assigned  relating  to  these  rnlings 
are  as  follows:  "(1)  The  court  erred  In  over- 
ruling defendant's  objections  to  the  evidence 
offered  by  plaintiff.  &)  The  court  erred  in 
sustaining  plaintiff's  objections  to  evidence 
offered  by  the  defendant"  It  has  been  repeat 
«dly  held  by  this  court  that,  under  the  stat- 
ute, asslgmnente  of  error  In  this  general 
form  are  Insufficient  A  number  of  objec- 
tions and  rulings  were  made  pending  the 
trial,  and  no  attempt  is  made  in  the  aaalxn- 
ment  of  errors  "to  point  out  the  very  error 
objected  to,"  as  nqnirad  section  8207  of 
the  Code. 

2.  There  is  one  other  assignment  of  error, 
which  is  to  the  effect  that  the  court  erred 
In  sustaining  the  kuotlMi  to  instruct  the  Jury 
to  find  for  the  plaintiff.  An  examination  of 
the  recfH^  satisfies  ua  that  there  was  no  evi- 
dence which  supported  the  defense  set  up  in 
the  answer,  and  that  the  motion  to  direct  a 
verdict  was  properly  sustained.  The  Jndg- 
ment  of  the  district  court  Is  affirmed. 


SKINNER  et  al.  v.  BROWNE. 
(Supreme  Court  of  Iowa.    Oct.  25,  1880.) 

ASBIONKS  POH  CkBUITOHB— MiaADMIXISTR&TION. 

The  fact  that  the  asBets  of  an  insol- 
vent's  estate,  which  paid  a  dividend  of  but  S2 
per  cent,  were  nwninally  largely  in  excess  of 
the  llablfitles.  Was  no  evidence  of  mlsadmlnls- 
tratloo. 

Appal  from  district  coort,  Woodbnry  coun- 
ty; Scott  M.  Ladd,  Judge. 

This  Is  a  Btdt  In  equity  for  an  accounting  by 
the  defendant  who  was  assignee  of  an  In- 
solvent  debtor.  There  was  a  fnU  bearing  in 
fbB  district  court,  and  a  decree  was  entered 
against  the  plaintiffs,  from  which  they  ap 
pealed.  Affirmed. 

J.  S.  Xxithrop,  for  appdiants.  Joy,  Can  & 
Joy,  for  appellee. 

ROTHROCK,  3.  This  action  was  commen- 
ced In  the  district  court  In  the  year  ISSS.  It 
was  tried  and  submitted  In  that  court  at  the 
October  term,  1891.  It  was  taken  undei  ad- 
vlaement  and  the  decree  from  which  this 
appeal  was  taken  was  entered  In  February, 
1893.  The  case  was  submitted  to  this  court 
at  the  January  term,  1S95.  Wetzel,  the  In- 
solvent debtor,  made  an  assigument  of  blr 
property  for  the  benefit  of  his  creditors  In 
December,  1583.   A  few  days  afterwards  he 


executed  another  assignment  of  the  same 
property  to  the  defendant,  for  the  purpose  of 
changing,  explaining,  and  perfecting  the  first 
deed  of  assignment  Wetzel  was  a  merchant 
at  Ft  Benton,  Mont  He  had  been  engaged 
in  that  business  for  a  number  of  years.  He 
kept  a  general  store,  and  carried  a  large 
stock  of  all  kinds  of  goods  adapted  to  the 
trade  in  that  country.  He  was  in  debt  in 
quite  a  large  amount  to  many  creditors.  The 
plaintiffs  in  this  suit  are  13  in  number,  and 
the  debts  due  them  were  for  goods  sold  to 
Wetzel.  It  Is  charged  that  the  defendant 
ought  to  be  held  liable  to  the  plaintiffs,  be- 
cause be  grossly  mismanaged  the  trust  which 
was  confided  to  him.  and  failed  to  collect  the 
debts  due  to  Wetzel,  fraudulently  entered  in- 
to a  combination  and  conspiracy  by  which 
the  store,  goods,  and  certain  real  estate  and 
other  assets,  were  sold  at  a  grossly  Inade- 
quate price.  It  appears  that  the  deeds  of  as- 
signment were  duly  recorded  In  the  proper 
public  records  of  Montana,  and  that  a  pro- 
ceeding was  bad  In  the  district  court  of  Mon- 
tana, by  which  the  defendant's  acts  and  do- 
ings in  the  ];M>emises  were  approved,  and  his 
report  as  assignee  was  confirmed,  and  he  was 
discharged.  By  the  assignment  there  was  a 
claim  of  ¥25,000  which  was  preferred  because 
before  the  assignment  was  made  the  prop- 
erty was  attached  at  the  suit  of  the  holder  of 
the  claim.  This  debt  was  paid  In  full,  and 
32  per  cent  of  the  claims  of  the  oth^  credit- 
ors was  paid.  We  have  given  the  time  which 
this  case  was  under  consideration  after  sub- 
mission in  the  district  court,  and  the  time  of 
its  submission  in  this  court,  to  show  that 
there  has  been  no  haste  In  passing  upon  the 
case.  The  fact  is  that  the  whole  administra- 
tion of  the  trust  is  attacked;  the  value  of  a 
large  number  of  town  lots  in  Ft  Benton  Is  In 
issue;  and  the  value  of  the  stock  of  goods,, 
and  a  great  many  of  the  claims  due  to  Wet* 
zel  for  goods  sold,  and  which  claims  were  not 
collected  by  the  assignee,  are  In  dispute;  the 
plaintiffs  claiming  that  they  could  have  been 
collected,  and  the  defendant  insisting  that 
they  were  worthless.  And  the  charge  that 
the  remnant  of  the  goods  and  the  real  estate 
and  other  assets  were  disposed  of  fraudulent- 
ly and  by  a  conspiracy  Is  the  subject  of  con- 
tention. There  is  a  large  mass  of  evidence 
upon  these  questions,  which  it  has  been  nec- 
essary to  examine  with  care.  Our  conclu- 
sion is  not  different  from  that  arrived  at  by 
the  learned  district  Judge  from  whose  decree 
this  appeal  was  taken.  There  Is  no  control- 
ling question  of  law  In  the  record,  and  it 
would  be  utterly  useless  to  set  out  and  dis- 
cuss the  testimony  of  the  witnesses.  To  do 
so  would  require  an  opinion  of  unwarranted 
and  unnecessary  length.  It  Is  true  that  the 
assets  were  nominally  largely  In  excess  of  the 
debts.  But  the  nominal  value  was  no  aid  in 
determining  actual  values.  The  decree  of 
the  district  court  Is  affli-med. 
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OOHELTREE  t.  CHICAGO  &  N.  W.  RY. 
CO.  (two  cases). 

(Supreme  Coart  of  Iowa.    Oct.  26. 1S95.) 

NHOLiaSXGB— FttIGBTE<<IN-e  HORSBB— Whistli  ow 

ESOIN'E. 

In  an  action  for  injnrieB  recelTed  by 
plaintiff's  wife,  while  drivinR  in  a  buggy  along 
a  highway  running  near  defendant's  tracks, 
through  the  negligent  sounding  of  the  whistle 
on  defendant's  engine,  whereby  the  horses  be- 
came  frightened,  there  was  evidence  that  the 
engineer  nad  sounded  four  blasts  on  the  whistle 
when  about  40  or  50  rods  from  the  team,  and  80 
rods  from  ft  cnMsiDg  ahead,  towards  whidi 
the  team  was  making,  and  gave  one  blast  for 
brakes  when  about  oOO  feet  from  the  team, 
and  that  the  team  were  not  excited  thereby; 
that  the  teaiDt  Instead  of  making  the  crossiDg, 
tamed  into  a  field  near  the  tracks;  that,  when 
they  were  120  feet  from  the  tracks,  the  engi- 
neer again  sounded  the  whistle  for  a  release 
of  the  brakes;  and  that,  immediately  there- 
after, the  team  became  unmanageable.  Bdd, 
that  the  last  sonnding  of  the  whistle  was  not 
negligence,  unless,  in  the  exercise  of  reasonable 
prudence,  the  engineer  should  have  known  that 
the  sonnding  of  the  whistle  at  that  time  would 
probably  frighten  them. 

On  rehearing.  DoiIed. 

For  prior  reports,  see  62  N.  W.  7, 11. 

PER  CURIAM.  A  petition  for  a  rehear- 
ing, and  an  amendment  thereto,  bare  been 
filed  Id  this  case,  assailing  the  opinion,  and 
partlculjirly  so  much  of  It  as  relates  to  ^e 
chaise  to  the  jury.  It  seems  to  be  the 
thought  of  the  plaintiff  that  this  court  has 
announced  the  rule  that  a  railway  employe 
In  charge  of  a  locomotive  Is  not  negligent 
In  blowing  the  whistle  at  a  railway  crossing, 
when  a  team  of  horses  is  near  it,  unless  he 
should  know,  from  the  conduct  of  the  team 
at  the  time,  before  the  whistle  is  blown,  that 
injury  would  be  likdy  to  result  If  such  a 
mle  bad  been  approved  by  this  court,  there 
would  have  been  more  ground  than  there 
is  for  some  of  the  objections  made,  but  It 
bas  not.  What  we  said  waa  that  the  In- 
Btmctlons,  taken  as  a  whole,  were  quite  as 
favorable  to  the  plaintiff  as  they  should  have 
been,  and  the  general  doctrine  of  the  instruc- 
tions was  approved,  not  as  Independent 
statements  of  law,  but  as  applied  to  the  facts 
in  this  case.  This  Is  especially  true  of  that 
part  ot  the  chaise  most  strenuously  object- 
ed to.  That  states  that  the  act  of  the  en- 
gineer, tn  sounding  the  wbtetle  to  notify  the 
other  trainmen  to  release  the  brakes,  was 
Dot  negligent,  If  the  evidence  showed  certain 
specific  facts,  "unless  it  appears  from  the 
evidence  that,  in  the  exercise  of  reasonable 
prudence  and  Judgment,  he  should  have 
known,  from  the  conduct  of  the  team  at  the 
time,  and  his  proximity  to  them,  that  the 
sounding  of  the  whistle  at  that  time  would 
probably  hare  tbe  effect  to  frighten  them, 
and  render  tbem  unmanageable  In  the  hands 
ot  ttw  plalntllTa  ^e.  It  was  Ills  duty*  and 


tbe  right  of  the  defendant  company  to  hsve 
him  proceed  with  the  train  witb  all  reason- 
able diligence.  •  •  •"  In  the  same  para- 
graph of  thecbarge  is  tbe  following:  "Wheth- 
er the  engineer  In  chaise  <rf  defendant's  en- 
gine blew  tbe  whistle,  and,  if  so,  the  pur- 
pose for  which  It  was  blown,  and  whether 
bis  act  In  so  doing  was  negligent,  are  ques- 
tions of  fact,  to  be  decided  by  you  from  all 
the  testimony  In  the  case;  but  unless  sadi 
negligence  is  shown  by  the  evidence  the 
plaintiff  cannot  recover."  By  this  and  other 
portions  of  tbe  change  the  attention  of  the 
jury  was  directed  to  alt  the  evidence  In  the 
case.  That  showed  that  four  blasts  of  the 
whistle  were  given  for  the  crossing  80  rods 
from  it,  and  40  or  60  rods  from  the  team; 
that  one  blast  was  given  for  brakes  600  or 
700  feet  from  the  crossing  and  about  400  or 
600  feet  from  the  team;  that  when  the  last 
blasts  were  blown  tbe  team  had  been  driven 
Into  the  field,  at  least  120  feet  from  the  rail- 
way track;  that  the  horses  were  not  excited, 
and  did  not  appear  to  notice  the  whistle; 
that  they  seemed  to  be  fully  under  tbe  con- 
trol of  tile  driver.  As  they  had  not  been 
alarmed  by  the  whistling  nor  by  the  nin- 
nlng  of  the  train,  there  was  no  presumption 
to  be  drawn,  fn>m  the  ordinary  effect  of  the 
railway  whistles  on  horses,  that  the  team 
in  question  would  be  frightened  by  other 
blasts,  and  the  court  did  not  err  In  Instructing 
tbe  Jury  that  the  engineer  was  not  negli- 
gent, under  the  c<mdltioos  stated  In  tbe 
charge,  unless  it  appeared  "that,  in  the  ex- 
ercise of  reasonable  prudence  and  Judgment, 
he  should  have  known,  (rcHn  the  conduct  of 
the  team  at  the  time,  and  bis  pnucimity  to 
tbem,  that  the  sonnding  of  the  whistle  at 
that  time  would  probably  have  the  effect  to 
frighten  them,  and  render  tbem  unmanage- 
able In  tbe  bands  of  tbe  plaintiff's  wife." 
"Tbe  conduct  of  the  team  at  the  time,"  to 
which  the  charge  referred,  was  its  conduct 
from  the  first  blowing  of  the  whistle  to  the 
moment  the  first  of  tbe  last  blasts  was  given. 
Had  tbe  last  ones  only  been  givea,  a  differ- 
ent case  would  have  been  presented,  and  a 
different  rule  would  have  been  applied.  But 
the  team  bad  been  tested  to  some  extent  by 
what  bad  occurred  before  the  whistle  was 
blown  at  the  crossing,  and  it  was  proper  for 
the  Jury  to  determine  whether  the  enginow 
should  have  known,  from  tbe  conduct  of  the 
team  and  the  proximity  of  the  engine  to  It, 
that  the  sounding  of  the  whistle  would  prob- 
ably frigbten  it  and  make  It  unmanageable. 
If  the  engineer  was  Justified,  as  a  reasonably 
prud'ent  man,  in  ccmcluding,  from  the  «mduct 
of  the  team,  that  it  would  not  be  frightened 
by  the  giving  of  signals  which  were  required 
for  the  proper  management  of  the  train,  be 
was  not  negligent  in  giving  them.  We  tbhik 
the  opinion  as  filed  Is  correct,  and  tbe  petl- 
tloa  for  a  r^iearlng  Is  orarroled. 
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DAT  T.  GRBBNWOOD. 
(Snpreme  Court  of  Iowa.  Oct  25.  1895.) 
Chanos  or  VB.VUE. 

Under  McClain's  Oode,  S  772,  making 
the  BBperiOT  conrt  a  coart  of  record,  and  apply- 
ing to  it  all  statutes  in  force  retqiectiiie  venue 
of  the  district  court,  and  Id.  ^  3794,  pro- 
Tiding  that,  where  suit  is  brooabt  in  the  wrong 
county,  a  change  of  Tenue  to  the  proper  connty 
shall  be  ordered,  if  the  defendant,  before  an- 
swer, demands  the  same,  one  saed  in  a  supe- 
rior court  not  of  the  couuty  of  bis  residence 
may  have  tbe  venue  changed  to  the  district  court 
of  the  county  of  his  residence^ 

Appeal  from  superior  conrt  of  Council 
BluCrs;  J.  B.  F.  McGee.  Judjie. 

Fllckioger  Bnn.,  tor  appellant.  Ftnley 
Burke,  for  appellee. 

KINNB,  J.  This  action,  on  an  account, 
was  t>e^n  In  the  superior  court  of  the  city 
of  Council  Bluffs,  in  Pottawattamie  cotmty. 
The  defendant,  havlUK  been  served  with  pro- 
cess in  Council  Bluffs,  appeared  and  filed  a 
motion  to  transfer  the  cause  to  MUIs  county; 
pw^bing  a  pn^r  showing  that  he  was  a  res- 
ident of  the  latter  county,  and  that  he  had 
expended  ^38.50  for  attorney's -fees  and  ex- 
penses in  attending  at  the  wrong  county. 
Subsequently  the  motion  and  showing  were 
amended  by  claiming  an  additional  amount, 
in  the  sum  of  $40,  as  attorney's  fees.  Plain- 
tiff, in  reaistance^  denied  the  authority  or  Jn- 
risdlctlon  of  the  court  to  change  tbe  place  of 
trial  from  said  superior  court  to  the  district 
court  of  Mills  county,  and  also  claimed  that 
tbe  sum  claimed  as  expenses  and  fees  was 
unreasonable.  After  this,  plaintiff  dismissed 
bis  action.  UpMi  tbe  cause  coming  on  for 
hearing  as  to  the  compensation  to  be  allowed 
defendant's  attorney,  tlie  court  found  that  de- 
fendant was  a  resident  of  Mills  county,  tliat 
the  case  was  brought  In  tbe  wrong  county, 
and  that  defendant  had  been  put  to  the  ex- 
pense of  employing  attorneys  to  flle  his  mo- 
ti<Mi  for  removal,  and  to  submit  the  same, 
and  rendered  a  judgment  against  the  plain- 
tiff, and  in  f&vor  of  tbe  defendant,  for  $25, 
for  the  expense  and  trouble  of  defendant 
Tbe  cause  involves  lew  than  flO(\  and  Is 
•certified  to  tliis  court. 

Tlie  question  for  our  determination  la  thus 
stated:  "Where  the  plaintiff  Is  an  actual  res- 
ident of  Pottawattamie  county,  Iowa,  and 
sues  an  actual  resident  of  Mills  county,  Iowa, 
on  a  personal  account  for  services,  in  the 
snperlor  court  of  tbe  city  of  Council  Bluffs, 
service  being  made  on  such  defendant  in 
Pottawattamie  county,  Iowa,  has  such  supe- 
-  rior  court  of  the  city  of  Council  Bluffs,  upon 
the  appearance  of  the  defendant,  and  motion 
to  transfer  to  the  district  court  of  Mills  coun- 
ty, Iowa,— tbe  county  of  bis  residence,— Ju- 
risdiction to  order  such  transfer,  and  to 
«liarge  up  against  tbe  plaintiff  attorney's 
fees,  and  the  cost  of  attendance  in  such  su- 
perior court,  as  provided  by  bectlou  8794, 


McClain's  Code?"  Tlie  question  presented 
involves  tbe  power  of  the  superior  court, 
where  suit  Is  begun  In  the  wrong  county,  to 
—upon  a  proper  motion  and  showing — change 
the  place  of  trial  to  Ibe  district  court  of  the 
connty  in  which  the  defendant  resides.  Its 
determination  demands  a  brl^  consideration 
of  sevn^l  sections  of  the  Code.  In  the  chap- 
ter creating  superior  courts,  and  providing  as 
to  their  Jurisdiction,  officers,  procedure,  etc.. 
it  is  provided,  "Changes  of  venue  may  be 
had  from  said  court  in  all  civil  sctlMis  to 
the  district  court  of  tbe  county,  in  tbe  same 
manner,  for  Ulce  causes  and  with  tbe  same 
effect  as  the  venue  is  changed  from  tbe  dis- 
trict court  as  now  or  hereafter  may  be  pro- 
vided by  law."  McClain's  Code,  fi  770.  It  is 
also  ftuiher  provided  in  said  chapter,  "Tbe 
superior  court  shall  be  a  court  of  record,  and 
all  statutes  In  force  respecting  venue  and 
commencement  of  actions,  the  Jurisdiction, 
process,  and  practice  of  the  district  court 
*  *  *  and  tbe  allowance  and  taking  of 
costs  •  •  •  shall  be  deemed  applicable  to 
the  superior  court,  except  wherein  the  same 
may  be  inconsistent  with  the  provisions  of 
this  act"  Id.  fi  772.  In  ttie  chapter  in  the 
Code  of  Civil  Practice  in  relation  to  the 
place  of  bringing  suit  Is  fonnd  the  following 
section:  "If  a  suit  be  brought  In  a  wrong 
county,  it  may  there  be  prosecuted  to  a  ter- 
minatloQ.  unless  the  defendant,  before  an- 
swer, demand  a  change  of  place  of  trial  to 
tbe  proper  county.  In  which  case  tbe  court 
siiall  order  tbe  same  at  the  costs  ct  the  plain- 
tiff, and  may  award  the  defendant  reason- 
able compensation  for  his  trouble  and  ex- 
pense In  attending  at  the  wrong  county." 
Id.  i  3794.  It  is  contended  that  the  atrave 
section  Is  not  applicable  to  superlw  courts, 
and  the  cases  of  Post  v.  Brownell.  86  Iowa, 
497,  and  Meuncb  v.  Br^tenbach,  41  Iowa, 
527,  are  relied  upon.  In  those  cases  it  Is 
held  that  said  section  Is  not  applicable  to 
Justice  courts.  We  discover  no  reason  why  the 
section  should  not  apply  to  a  supertcn-  court. 
The  latter  Is  a  court  of  record,  by  statute. 
As  we  have  seen,  the  practice  in  saperior 
courts  In  respect  to  venue  and  the  com- 
mencement ot  actions  Is  to  be  tbe  same  as  In 
the  district  court  .McClain's  Oode,  S  772. 
Section  770  makes  provision  for  changes  of 
venue  from  the  superior  court  to  the  dis> 
trict  court  of  the  connty  in  the  same  man- 
ner, and  for  like  causes,  and  with  the  same 
effect  as  when  the  venue  is  changed  from 
tbe  district  court.  The  original  act  provid- 
ing for  tbe  establishment  of  superior  courts 
was  enacted  in  1876  as  chapter  143,  Acts 
leth  Gen.  Assem.  In  said  chapter  it  was 
provided  that  "changes  of  venue  may  be  had 
from  said  court  In  all  civil  actions  to  the 
circuit  court  in  the  same  manner,  tor  like 
causes,  and  with  the  same  effect,  as  the 
venue  Is  now  changed  from  the  circuit  court 
as  provided  by  law,"  etc.  This  act  was 
amended  by  the  19tb  General  Assembly,  and 
made  to  read  as  follows:  "Changes  of  venne 
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may  be  had  from  said  court  In  all  civil  ac- 
tions to  the  circuit  court,  and  In  all  criminal 
actions  to  the  district  court.  In  the  same 
manner,  for  like  causes,  and  with  the  same 
effect,  as  the  venue  Is  changed  from  the 
circuit  court,  as  now  or  hereafter  provided 
by  law,  unless  it  shall  then  appear  upon 
the  showing  of  either  party  that  objection 
exists  as  to  the  circuit  Judge,  In  which  lat- 
ter case  the  cbange  shall  be  made  to  the 
district  court."  Acta  19th  Gen.  Assem.  c.  24, 
i  4.  This  legislation  was  enacted  white  the 
circuit  court  was  in  existence.  Afterwards 
the  circuit  court  was  abolished,  and  the  22d 
General  Anembly  enacted  the  present  sec- 
tion, heretofore  quoted.  It  will  be  observed 
that  under  the  existing  law  a  change  of 
venue  may  be  had  from  the  superior  to  the 
district  court  of  the  same  county  "for  .like 
causes"  as  the  venue  may  be  changed  from 
the  district  court  By  referring  to  section 
r.795  of  McGlahi's  Code,  we  find  these  like 
causes  set  forth.  They  are,  In  brief:  (1) 
When  the  county  Is  a  party;  (2)  when  the 
Judge  is  Interested;  (3)  when  there  is  preju- 
dice on  part  of  people,  or  undue  Influence  by 
the  party  or  his  attorney;  (4)  by  agreement 
of  parties;  (B)  when  a  jury  cannot  be  ob- 
tained in  the  county.  None  of  these  grounds 
apply  in  a  case  like  that  at  bar.  It  follows 
that  there  existed  no  authcHity  to  change 
the  venue  In  this  case  to  the  district  court  of 
Pottawattamie  county,  and,  had  such  a 
change  been  granted,  it  would  have  been  er- 
ror. We  must,  then,  look  elsewhere  for  the 
remedy  of  one  who  Is  sued  In  a  superior 
court  outside  the  county  of  his  resldencoi 
Section  3794  of  McOlaln's  Code,  already  re- 
ferred to,  proTldeB  the  remedy  In  such  cases. 
By  section  772  of  tlie  same  Code,  section 
3794  is  made  applicable  to  superior  courts. 
There  Is  no  conflict  between  section  770  and 
772  of  McClain's  Code.  Section  770  only 
applies  in  cases  wh'ere  there  Is  some  disabil- 
ity of  the  superior  court  which  does  not  ex- 
ist as  to  the  district  court  of  the  same  coun- 
ty; as  prejudice  of  the  superior  court  judge, 
or  Inability  to  obtain  an  Impartial  jury  In 
the  city,  and  the  like.  In  a  case  like  that 
at  bar.— ft  suit  brought  In  the  wrong  conn^, 
—section  772  governs.  Any  other  constmc- 
tlon  of  these  statutes  would  give  a  defendant 
sued  In  the  superiw  court  In  the  wrong 
county  no  right  to  cbange  the  venue  of  the 
cause  to  the  proper  county,  while,  If  the 
same  defendant  had  been  sued  In  tbe  dis- 
trict court  of  tbe  wrong  county,  he  might, 
by  proper  proceedings,  change  the  venue  to 
the  county  of  his  residence.  Such  a  distinc- 
tion would  be  without  reason.  The  provi- 
siens  of  the  law  are  plain,  and  in  all  cases 
where  one  Is  sued  in  a  superior  court,  not  in 
tbe  county  of  his  residence,  he  may  have 
the  venue  changed  by  said  court  to  the  dis- 
trict court  of  the  county  of  his  residence,  by 
pr<^r  pioceedings,  as  was  done  In  this  case. 
There  was  no  error  in  tbe  mllnga  of  the  su- 
perior court  Affirmed. 


LEACH  et  al.  v.  HALL  et  sL 
(Supreme  Coiiit  of  Iowa.    Oct  11,  1885.) 

DeSCENT  AND  DiSTKIBUTION — PKCSUHPTIOSfl  IB  TO 

Leqitimact— Tenants  in  Commos. 

1.  Wliere  a  person,  after  hia  second  mat^ 
riage,  lived  in  the  town  where  the  first  wife 
lived,  and  the  latter  never  questioned  tlie  Tt- 
lidity  of  the  second  marriaKe,  nor  the  legiti- 
macy of  the  issue  thereof,  the  presnmptioD  is 
that  the  parties  to  the  first  marriage  were  di- 
vorced before  the  secwid  marriage,  and  that 
tbe  issae  of  eadi  marriage  will  Inbeiii  tnm 
their  father. 

2.  A  diild  who,  whes  last  beard  from,  lai 
years  prior  to  the  deatli  of  Us  fother,  was  ddt 
with  consumption,  will  be  presnmed  to  hare 
died  before  his  fattier. 

8.  A  tenant  In  comnKio.  who  pa^  off  a 
mortgage.  Is  only  entitled  to  contribntioD  from 
her  cotenants.  and  abe  cannot  acquire  an  oot- 
standing  incumbrance  as  against  them,  so  at 
to  be  subrogated  to  the  rights  of  the  mortgagee. 

4,  A  conveyance  by  wsrranty  deed  by  ■ 
tenant  in  common  is  an  ouster  of  the  otJiera, 
so  as  to  make  the  grantee  liabte  to  the  other  co- 
tenants  for  the  rents  and  profits,  though  none 
were  collected. 

5,  A  mortgage  ezecnted  by  a  tenant  in 
common  is  not  equivalent  to  a  dlssairin  of  tlie 
otheza. 

Appeal  frmn  district  court,  GUntan  county: 
0.  M.  Waterman,  Judge. 

ActloD  of  right  to  recover  the  possession  of 
certain  lots  In  the  city  of  Clinton.  Defend- 
ant Hall  flled  an  answer  and  cross  petition.  In 
which  he  claimed  to  be  the  owner  of  tbe 
property,  and  alternately  of  an  undivided  in- 
terest therein,  end  asked  that  In  the  event 
he  be  found  a  cotenant  with  plalntlffB,  par^ 
tltlon  be  made  of  the  UAs,  and  toe  other 
relief.  The  Germanla  Building  Aaeodatira 
flled  a  separate  answer  and  cross  petition, 
asking  the  foreclosure  of  a  certain  mortgage 
held  by  It  upon  the  property  In  controrerey. 
executed  by  one  T.  W.  Hall,  who.  It  clalnw, 
was  tbe  owner  of  the  property  at  the  time 
the  mortgage  was  given.  The  cause  was 
tried  to  the  court,  and  a  decree  passed  find- 
ing: That  plaintiffs,  Horace  I^ch  and  De- 
forace  I-^each,  are  the  owners  of  an  undivided 
two-thirds  of  the  property  in  cwtroversj, 
subject  to  certain  offsets  for  incumbrances 
removed  and  taxes  paid  by  the  grantors  of 
defendant  T.  W.  Hall.  That  defendant  T. 
W.  Hall  Is  the  owner  of  an  undlrlded  one- 
tliird  of  the  lots,  and  that  he  is  entltied  to 
contribution  for  taxes  paid  by  him  and  Em- 
ma O.  I^each,  one  of  his  grantors,  with  Inter- 
est thereon  at  6  per  cent  from  date  of  pay- 
ment, and  that  he  is  also  entitled  to  contribo- 
tion  for  certain  mortgage  indebtedness  paid 
by  said  Emma  O.  Leach,  with  Interest  at  6 
per  cent,  from  time  of  payment;  the  total 
amount  of  taxes  and  mortgage  Incumbrance 
being  the  sum  of  $191.03.  That  plalntlffB 
are  entitled  to  an  offset  or  recoupment 
against  tbe  said  $191.03  of  tbe  rental  value  of 
their  two-thirds  Interest  In  said  real  estate 
from  the  date  of  filing  their  petition,  amount- 
ing to  the  sum  of  ^.34.  leaving  a  balance 
due  defendant  T.  W.  Hall  from  plaintiffs  of 
S&7.69,  which  was  declared  to  be  a  Uui  en 
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plalntlflFs*  two-thirds  Interest  In  and  to  the 
premises.  Tbat  there  was  due  the  Qermanla 
Bulldlns  Association  the  sum  ot  (573.84, 
wbich  was  declared  to  be  a  lien  upon  the 
Interest  of  T.  W.  Hall,  prior  to  the  Hen  and 
claims  of  any  of  the  parties.  That  the  prem- 
ises be  sold,  and  the  proceeds  applied— First 
In  satisfaction  of  the  costs;  second,  that 
plaintiffs  receive  two-thirds  of  the  remain- 
der, less  the  sum  of  ¥97.69  due  from  them  to 
X.  W.  Hall;  and  the  remainder  paid  to  the 
Germania  Building  Association.  A  general 
execution  was  also  ordered  in  favor  of  the 
bulldlDg  association  against  T,  W.  Hall  t<a 
any  tialance  which  might  remain  unsatlsBed. 
Defendants  Hall  and  the  building  associa- 
tion anwaL  Modified; 

Walllker  Bros,  and  McCoy  Bros.,  for  appel- 
lants.  CalTln  H.  George,  for  appeUees. 

DGEIMEB,  J.    It  appears  from  the  testi- 
mony tbat  one  Tertius  Holly  Leach  was  mar- 
ried to  one  Orlca  Fanton,  In  the  state  of  Ver- 
mont, in  the  year  18^,  and  that  plahitlffs, 
Horace  Leach  and  I>eforace  Leach,  are  the 
Bola  and  only  issue  of  that  marriage.   In  the 
year  1837,  and  shortly  after  the  birth  of 
these  children,  Tertius  Leach  deserted  his 
wife,  Orlca.  and  some  thne  in  that  year  mar- 
ried a  woman  known  as  Orinda  Leach,  In  the 
state  of  New  York.    Three  cbildroi  were 
the  result  of  this  union,— Henry,  who  died 
many  years  prior  to  the  death  of  bis  father; 
Charles,  who  was  a  soldier  In  the  late  war, 
and  who  returned  to  Vermont,  sick  with  con- 
sumption, and  who  afterwards  went  to  Phila- 
delphia In  Quest  of  health,  and  was  last 
beard  from  six  years  and  nine  m<«ths  prior 
to  the  death  of  his  father;  and  Emma  O. 
Leach,  who  lives  with  her  mother  in  the  city 
of  Clinton.    Some  time  after  the  birth  of 
these  children,  the  issue  of  the  second  mar- 
riage, Tertius  Leach  abandoned  Orinda  while 
they  were  living  In  Vermont,  and  went  to  the 
Pacific  coast  where  he  remained  for  several 
years;  he  next  being  beard  of  by  any  of  bis 
relatives  at  Clint(Hi  about  the  year  1866.  He 
came  to  CIInt<xi  with  a  woman  whom  he 
represented  as  his  wife,  known  as  Malissa 
Leach.   ShcHTtly  after  coming  to  Clinton,  and 
In  the  year  181^  he  purchased  the  lots  in 
controverel'.    Shortly  after  the  purchase  of 
these  lots,  the  second  wife.  Orinda,  accom- 
panied by  her  daughter,  Emma,  came  to  Clin- 
ton, and  from  tbat  time  up  to  the  death  of 
the  elder  Holly,  which  occurred  on  Septem- 
ber 19,  ISSl,  Orinda  and  he  lived  together 
as  husband  and  wife.    After  the  death  of 
Tertius  Leach,  Orinda  and  her  daughter,  Em- 
ma, continued  to  use  and  occupy  the  prem- 
ises In  controversy,  executed  mortgages  there- 
on, and  claimed  to  be  the  owners  thereof, 
and  on  the  20th  day  of  June,  1890,  they  con- 
veyed the  same  by  warranty  deed  to  defend- 
ant T.  W.  HalL    Hall  thereafter  executed 
a  first  mortgage  thereon  to  the  Germaaia 
Building  Association,  and  a  second  aa»  to 


George  Hayward  &  Sons,  who  are  also  de- 
fendants hi  this  suit  Juue  24,  1890,  Oiico, 
the  first  wife  of  Tertius  Holly,  died  Intestate, 
leaving  as  her  only  heirs  the  plalntifTs  here- 
in. Tertius  Holly,  during  his  lifetime,  at  all 
times  recognized  the  children  of  Orinda— 
Henry,  Charles,  and  Emma— as  his,  and  they 
have  the  same  right  to  inherit  from 'him  as  if 
bora  In  lawftd  wedlock.  After  the  purthaae 
of  the  property.  Leach  executed  two  mort- 
gages thereon,— one  for  $60,  to  one  Wadlelgh, 
in  the  year  1878;  and  another,  for  $48.75,  to 
one  Warner,  in  the  year  1S80.  These  mort- 
gages drew  Interest  at  the  rate  of  10  per 
cent  from  date.  The  first  of  these  mortgages 
was  paid  by  Emma  Leach  in  the  year  1883, 
and  the  second  in  the  year  1882,  she  taking 
an  assignment  thereof,  which  was  duly  re- 
corded. Afterwards  she,  as  assignee,  releas- 
ed these  mortgages  for  the  purpose  of  ppr- 
fectlng  the  title.  Emma  Leach  and  her  moth- 
er paid  all  taxes  assessed  against  the  prop- 
erty after  the  death  of  Tertius.  The  plaln- 
tiCfs  claim  to  be  the  owners  of  said  property 
by  reason  of  being  the  legal  and  only  heirs 
at  law  of  Tertius  HoUy  I^ach  and  Orlca 
Leach.  The  defendants  deny  their  heirship, 
claim  that  Tertius  Leach  was  divorced  from 
his  first  wife,  and  further  allege  that  the 
property  in  controversy  was  held  in  trust  by 
Tertius  Ijeach  for  Orinda  Leach,  she  hav- 
ing furnished  him  the  money  with  which 
the  property  was  purchased  before  he  left 
Vermont  for  the  West  Defendants  further 
claim  a  lien  upon  the  premises  for  the  amount 
of  the  mortgages  paid  by  Emma  Leach,  with 
10  per  cent  Interest  thereon  to  the  date  of 
trial,  Insisting  that  they  are  subrogatcMl  to 
the  rights  of  the  original  mortgagees.  Tbey 
also  ask  that  the  amount  of  taxes  paid  by 
them  be  established  as  a  Hen  upon  the  prem- 
ises. Plaintiffs,  In  reply,  allege  that  the  de- 
fendants and  their  grantors  have  had  the 
possesslmi  and  occupancy  of  the  premises 
and  the  rents  and  profits  thereof  ever  since 
the  death  of  the  elder  Leach;  that  they  have 
ousted  plaintiffs  from  the  possession  of  the 
property;  and  that  tbey  are  entitled  to  have 
the  rental  value  offset  as  against  the  amount 
allowed  defendants  for  Incumbrances  or  tax- 
es paid  by  them,  and  any  balance  that  may 
remain  over  and  above  these  amounts  estab- 
lished as  a  lien  In  their  favor  on  the  defend- 
ants' interest  In  the  lands.  They  claim  they 
are  entitled  to  seven-ninths  Interest  in  and 
to  the  property  in  controversy,  and  that  de- 
faidauts  are  entitled  to  a  two-ninths  Inter- 
est therein,  subject  to  plaintiffs'  claim  for 
rents  and  profits. 

Tbe  first  question  to  be  considered  Is,  what 
Interest  if  any,  have  tbe  plaintiffs  In  and 
to  these  lots?  It  is  conceded  by  counsel  for 
appellants  that  Orica  Leach  was  at  one  time 
the  lawfully  wedded  wife  of  T.  H.  Leach,  but 
they  Insist  that  under  tbe  facts  of  this  case 
the  presumption  arises  tbat  these  parties  were 
divorced.  It  appeared  from  the  testimony 
that  after  tbe  second  marriage,  whicb  was  In 
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183S.  T.  H.  Leach  and  Orlnda  Leadi  lived  In 
tlie  town  where  Orlca  Leach  was  living,  until 
T.  H.  Ijeach  left  for  the  West,  and  that  OrJca 
never  made  any  claim  that  T.  H.  Leach  was 
her  husband.  Orlca  was  introduced  to  the 
second  Mrs.  Leach,  hut  notbiag  was  said 
about  her  relations  to  T.  H.  Leach.  Children 
were  born  as  a  result  of  this  second  marriage, 
and  they  were  recognized  as  legitimate  by  the 
first  wife.  Emma  Leach,  a  child  erf  the  sec- 
ond marriage,  was  Introduced  to  the  first  wife, 
and  they  frequently  met  thereafter.  At  the 
time  of  the  second  marriage,  Leach  claimed 
to  have  been  divorced  from  bis  first  wife;  hnt 
there  Is  no  testtmory  in  the  record,  other  than 
presumptions,  Bf*  to  a  divorce  having  been 
granted.  Neither  Is  there  any  direct  test!* 
mony  tending  to  show  that  Orlca  Leach  did 
not  obtain  a  divorce,  except  the  presumption 
that  the  marriage  ration  once  shown  Is  pre- 
sumed to  continue.  We  think  these  facts 
bring  the  case  within  the  rule  announced  in 
the  case  of  Blanchard  v.  Lambert,  43  Iowa, 
228.  Hie  law  presumes  that  this  second  mar- 
riage was  lawful,  and  not  criminal,  and  that 
elthw  Leach  or  his  first  wife  had  obtained  a 
divorce  before  the  second  marriage.  It  Is 
true,  as  said  In  Ellis  v.  Ellis,  5S  Iowa.  730, 
13  N.  W.  05,  that  "there  must  be  something, 
based  upon  the  acta  and  conduct  of  both  par^ 
ties.  Inconsistent  with  the  continuance  of  tlie 
marriage  rdatlon,  before  the  presumption 
should  be  Indulged"  that  a  divorce  had  been 
granted.  But  wethlnk  that  something  Is  pres- 
ent In  this  case.  Here  there  is  not  only  a 
second  marriage,  which  would  be  unlawful 
but  for  a  prior  divorce,  but  the  parties  to  this 
second  marriage  live  and  cohabit  with  each 
other  as  husband  and  wife  in  the  locality 
where  the  first  wife  resides.  The  first  and 
second  wives  are  introduced  to  each  oth»-  as 
the  Mra  Leach.  The  first  Mrs.  Leach  Is  in- 
troduced to  a  daughter  of  the  second.  All 
this  occurs  without  any  protest  or  complaint 
from  tlie  first  Mrs.  Ijeach.  There  Is  no  tes- 
timony whatever  to  meet  the  presumption  of 
divorce;  no  showing  that  the  parties  to  the 
first  marriage  were  not  divorced.  The  second 
marriage  having  been  solemnized  according  to 
the  forms  of  law.  every  presumption  should 
be  Indulged  io  favor  of  Its  validity.  Mr.  Bish- 
op, in  his  work  on  Marriage  and  Divorce,  at 
section  457,  uses  this  language:  "Every  In- 
tendment of  law  Is  In  favcH-  of  matrimony 
wherea  marriage  has  been  shown  In  evidence, 
whether  regular  or  Irregular;  and,  wliatever 
the  forms  of  proofs,  the  law  raises  a  strong 
presumption  of  Its  legality,  not  only  casting 
the  burden  of  proof  on  the  party  objecting, 
but  requiring  him  throughout  In  every  par- 
ticular plainly  to  make  the  fact  appear  against 
the  constant  pressure  of  this  presumption  that 
it  is  Illegal  and  void;  so  that  It  cannot  be  tried 
like  ordinary  questions  of  fact  which  are  In- 
dei)endent  of  this  sort  Of  presumption."  If 
It  be  said  that  this  rule  requires  one  to  prove 
a  negative,  it  may  be  said  In  answer  that 
very  frequently  one  has  the  burden  of  proving 


a  negative.  Where  a  negative  Is  essential  to 
the  existence  of  ^  rlgbt,  the  party  t^lmlng 
such  right  has  the  burden  of  proving  It.  2 
Greenl.  Ev.  8  4M.  The  case  at  bar  dllTers 
materially  in  Its  facts  from  Ellis  v.  Ellis,  su- 
pra; Oilman  v.  Sheets,  78  Iowa.  490,  43  N. 
W.  299;  and  Barnes  v.  Barnes  (Iowa)  57  N. 
W.  8S1.  In  each  of  these  cases  the  act  of  one 
party  alone  was  relied  upon  as  being  suffi- 
cient to  create  the  presumption,  and  the  lan- 
guage we  have  heretofore  quoted  from  Bills 
V.  Ellis  Is  quite  ^gnlflcant  In  the  Barnes 
Case  the  question  la  made  to  tarn  upon  the 
facts— First,  that  plaintiff,  the  first  wife,  did 
not  know  of  the  second  marriage;  and.  sec- 
ond, that  there  was  affirmative  evidence  that 
no  divorce  had  In  fact  been  granted.  Tfae 
facts  In  this  case  clearly  bring  it  within  the 
rule  of  the  Blanchard  Case,  and,  following  that 
case,  we  must  hold  that  the  presumption  of 
divorce  has  not  been  overcome.  As  support- 
ing our  conclusions,  see  In  re  Edwards,  58 
Iowa,  451,  10  N.  W.  793;  Schmlssenr  v.  Be- 
atrle  (111.)  85  N.  B.  625;  Boulden  Mc- 
Intlre  (Ind.)  21  K.  E.  445;  Coal  Co.  v.  Jonea 
ail.)  8  N.  E.  865;  Johnson  v.  Johnson  (IlL) 
3  N.  E.  232;  Carroll  v.  Carroll,  30  Tex.  731; 
Klein  T.  Landman,  29  Mo.  250;  Cartwrl^btv. 
McGown,  121  111.  388,  12  N.  E.  737;  Thomas 
V.  Thomas,  124  Pa.  St  646, 17  Atl.  182.  Prom 
what  we  have  said  It  follows  that  Orlca  Leach 
took  nothing  from  T.  H.  I^eatA,  and  that  plain- 
tiffs Inherited  nothing  through  her.  They  are 
entitled  to  Inherit  from  their  father,  T.  H 
Leach,  however,  and  the  next  Inquiry  la,  what 
proportion  of  his  estate  are  they  enOtied  to! 

2.  It  is  claimed  on  behalf  of  appellants  that 
the  second  wife  furnished  her  husband  wIU 
the  money  which  purchased  the  lots  in  contro- 
versy; that  she  gave  it  to  him  just  before  he 
started  for  the  West,  and  that  he  bivestcd  it 
in  the  Clinton  property.  We  do  not  think 
this  claim  Is  sustained  by  the  t^mony.  and 
dismiss  It  without  further  consideration. 

3.  As  has  already  been  stated,  Henry  I^ch, 
one  of  the  children  of  the  second  marriage, 
died  without  issue,  before  tfae  death  of  bis 
father;  and  Charles  Leach,  another  of  the 
children,  was  last  heard  from  six  years  and 
about  nine  months  prior  to  the  death  of  the 
elder  Leach.  The  drcnmstances  attending 
Us  disappearance  are  as  follows:  He  was  a 
soldier  In  the  Civil  War,  and  came  home  very 
alck  with  consumption.  About  the  year  1S74 
he  started  to  take  a  sea  voyage  for  his  health, 
and  was  last  heard  of  at  Philadelphia.  He 
was  of  an  affectionate  disposition,  and  was 
warmly  attached  to  his  mother  and  ^ter, 
and  was  in  the  habit  of  writing  to  them  fre- 
quently when  away  from  home,  l^e  pre- 
sumption  arises,  under  these  circnmstancefl, 
that  he  died  before  his  father.  Tlsdale  r. 
Insurance  Co.,  26  Iowa,  176;  Seeds  v.  Grand 
Lodge  (Iowa)  61  N.  W.  411;  Davie  v.  Brigjrs, 
97  U.  S.  628;  2  Greenl.  Ev.  pp.  296,  297.  There 
was  but  one  child  of  the  second  marriage 
living  at  the  time  of  the  death  of  Leach. 
The  second  wife  was  allv^  and>  as  we  have 
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wen,  waa  entitled  to  one-tbird  of  tbe  estate 
of  bBT  husband.  The  remaining  two-thirds 
descended  to  plaintiffs  and  Horace  and  De- 
forace  Leach  and  Enuna  O.  Leach,  share  and 
share  alike. 

4.  Emma  O.  Leach  paid  off  and  satisfied 
two  mortgaKes  against  the  property,  which 
bad  been  placed  thereon  by  her  father,  and 
defendants,  as  her  grantees,  Insists  upon  the 
right  to  be  subrogated  to  the  rights  and  rem- 
edies of  the  original  mortgagees.  Her  right 
to  contribution  is  unquestioned,  but  it  is  in- 
sisted by  appellees  that  she  cannot  enforce 
subrogation.  In  this  they  are  correct.  Em- 
ma O.  Leach  was  a  cotenant  with  plalntUf 
In  the  property,  and  could  not  acquire  an 
outstanding  title  or  Incumbrance  as  against 
them.  Her  duty  was  to  pay  off  the  Incum- 
brances, and  look  to  plaintiffs  for  contribu- 
tion. Having  paid  these  claims,  she  is  en- 
titled to  recover  from  plaintiffs  their  propor- 
tion of  tbe  indebtedness,  with  6  per  cent  In- 
terest thereon  from  the  time  she  paid  them. 
Tbe  same  rule  obtains  as  to  the  taxes  paid. 

5.  The  lower  court  charged  the  defendant 
Hall  with  two-tUrds  of  the  rental  value  of 
the  premises  from  the  date  of  filing  plaintlffB* 
petition  np  to  the  time  of  trial,  and  found 
that  the  rent  of  the  whole  was  worth  $10 
per  month.  It  Is  contended  in  argument  that, 
aa  plaintiffs  and  defendant  Hall  are  tenants 
In  common,  and  as  there  has  been  no  ouster. 
Hall  should  not  be  charged  with  rent  If 
there  had  been  no  ouster,  as  claimed,  then 
appellants'  position  Is  undoubted.  But  where 
one  tenant  in  common  ousts  his  cotenant,  hi* 
Is  then  liable  for  the  rents  and  profits,  al- 
though none  have  been  collected.  As  has 
been  stated,  Orlnda  and  Emma  Leach  con- 
veyed the  property  in  question,  by  warranty 
deed,  to  defendant  Etall,  June  20,  1890.  Hall 
Immediately  took  possession  thereof,  claim- 
ing to  be  the  -owner,  and  has  since  used  and 
occupied  the  same  as  such.  This,  in  law, 
amounted  to  an  onster  (Kinney  v.  Slattery, 
61  Iowa,  353,  1  N.  W.  626),  and  defendant 
Hall  la  liable  to  plaintiffs  for  their  share  of 
the  reasonable  rental  of  the  property  since 
that  time.  It  Is  claimed  by  appellees  that 
the  ouster  occurred  at  the  time  the  mort- 

^  gages  were  executed  by  Orlnda  and  Emma 
Leach,  which  have  heretofore  been  referred 
to.  We  do  not  think  that  the  making  of 
these  instruments  amounted  to  a  disseisin. 
Preem.  Coten.  i  220,  and  authorities  cited. 
Defendant  Hail,  then,  Is  liable  to  plaintiffs 
for  their  proportion  of  the  value  of  the  use 
of  tbe  property  since  he  took  possession, 
which  was  on  the  20th  day  of  June,  1880. 
Our  conclusion  with  reference  to  the  taxes 
and  Incumbrances  is  that  plaintiff  should  be 
charged  with  four-ninths  of  the  amount  paid 
by  Hall  and  his  grantors,  which  amounts  to 
$127.34,  and  as  against  this  should  be  offset 
four-ninths  of  tbe  rental  value  of  the  prem- 
ises from  June  20.  ISOO,  to  the  date  of  the 
decree  In  the  lower  court  which  amouDts  to 
the  sum  of  $120— leaving  a  balance  due  Hall 


of  $7.84,  which  should  be  made  a  lien  upon 
the  share  awarded  to  plaintiffs,  which  amount 
should  draw  interest  at  the  rate  of  6  per  cent 
from  S^tember  19,  1892.  The  value  of  tbe 
use  of  the  property  since  this  last-named 
date,  if  the  same  is  recoverable,  must  be  had 
in  another  action. 

6.  Defendant  Hall's  mortgage  to  the  Ger- 
mania  Building  Association  Is  a  Hen  upon 
his  interest  alone,  and  should  be  paid  out 
of  tbe  proceeds  arising  tliorefrom. 

Our  conclusions  do  not  exactly  accord  with 
those  of  tbe  learned  district  Judge,  and  that 
there  may  be  no  confusion  we  will  again 
state  our  findings.  We  find  that  plaintiffs 
are  the  Joint  owners  of  an  undivided  four- 
ninths  interest  In  and  to  the  property  In  con- 
troversy, subject  to  the  claim  of  defendant 
Hall  for  taxes  and  Incumbrances  paid, 
amounting  to  $7.34,  which  amount,  with  ac- 
crued Interest  should  be  paid  out  of  their  in- 
terest In  the  property.  The  defendant  T.  W. 
Uall  is  tbe  owner  of  the  remaining  five-ninths 
Interest  In  and  to  said  property,  subject  to 
the  lien  of  the  Germanla  Building  Associa- 
tion. There  was  due  tills  association  on  Sep- 
tembw  19,  1892,  the  sum  of  $573.84,  wblcb 
was  and  Is  a  first  Uen  upon  his  Interest  In 
and  to  the  property.  It  Is  found  that  upon 
a  sale  of  the  property  by  tbe  referees  hereto- 
fore appelated  the  costs  as  between  plain- 
tiffs and  defendants  should  first  be  paldw  Of 
the  remainder  plaintiffs  should  receive  four- 
ninths,  less  the  sum  of  $7.34,  with  Interest 
due  Hall;  and  the  balance,  or  so  much  there- 
of as  may  be  necessary  to  satisfy  the  claim 
of  the  building  association,  with  interest, 
coats,  and  attorney's  fees,  which  are  hereby 
fixed  at  $36  for  Its  attorneys,  should  be  paid 
to  it;  and,  If  any  remains.  It  should  be  paid 
to  defendant  Hall.  Judgment  should  be  ren- 
dered in  favor  of  the  Germanla  Building  As- 
sociation as  against  defendant  Hall  tor  the 
amount  found  due,  which  should  draw  In- 
terest at  the  rate  of  8  per  cent  from  Septem- 
ber 19,  1892,  and  tbe  costs,— which  will  In- 
clude a  fee  of  $35  tot  its  attorneys,— and  an 
order  should  be  made  for  a  general  execution 
against  Hall  in  the  event  the  property  does 
not  sell  for  enough  to  satisfy  the  Judgment 
with  costs.  Plaintiffs  and  defendants  will 
each  pay  one-half  the  costa  of  this  appeal 
Modified  and  affirmed. 


PITKIN  V.  PEBT  et  aL 

(Supreme  Court  of  Iowa.  Oct  22,  1896.) 

RaooBD  oa  Appbal  — JunioiAi.  Norica  — ErFiCT 
OF  Rereariho. 

1.  Under  Sup.  Gt  Roles.  |  117,  requiring 
an  abstract  on  appeal  to  show  the  name  of  the 
trial  jucige,  it  Ifl  sufficient  if  the  name  of  the 
trial  judjre  aroear  In  any  part  of  the  abstract 

2.  The  supreme  court  wilt  take  notice  of 
its  decision,  and  the  record  of  a  case  in  which, 
on  rehearing,  it  has  entered  a  procedendo,  so 
that  an  abstract  on  Rpi>eal  from  a  decree  enter- 
ed in  Bccordaace  with  tbe  procedendo  need  not 
set  out  the  evidence  in  the  case. 
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8.  A  rehearinK  of  a  case  on  appeal  soapends 
the  former  (^nion  rendered,  and  no  portion  of 
the  former  opinion  will  be  operntlTe  unless  af- 
firmatively adopted  on  the  final  detarml nation 
on  reheating. 

Appeal  from  diBtrlct  court,  Jones  county; 
James  D.  Glffen,  Judpce. 

Action  In  equity  for  the  Interpretation  of  a 
will  and  an  antenuptial  contract.  The  dis- 
trict court  rendered  a  decree  from  which 
appeals  were  taken  by  all  of  the  parties  to 
the  action.  The  result  Is  shown  in  the 
final  opioion  reported  In  87  Iowa,  268,  54 
N.  W.  215.  A  procedendo  having  been  Is- 
sued, directing  the  district  court  to  proceed 
In  accordance  with  the  opinion,  a  decree 
was  rendered  from  which  William  G.  Peet, 
as  an  indlTtduat,  and  as  executor  of  the 
estate  of  James  M.  Peet,  deceased,  appeals. 
Reversed. 

J.  W.  Jamison,  for  appellant  Sbeean  ft 
McCorn,  for  appellee. 

ROBINSON,  J.  The  appellee  asks  that 
the  abstract  be  stricken  from  the  files,  on 
tbe  ground  that  It  does  not  show  the  name 
of  the  Judge  who  presided  In  the  trial  In 
the  district  court  Section  117  of  the  rules 
of  this  court,  adopted  December  16,  1880, 
requires  that  the  abstract  In  each  case  ap- 
pealed to  this  court  "be  so  prepared  as  to 
show  the  name  of  the  Judge  who  presided 
at  the  trial."  Under  this  rule.  It  Is  the  cus- 
tomary and  approved  practice  to  print  the 
name  of  the  trial  Judge  on  the  first  page 
of  the  abstract  Immediately  following  the 
atatenient  In  regard  to  the  court  from  which 
tbe  appeal  Is  taken,  although  not  in  terms 
required.  In  Kissinger  v.  Council  Bluffs, 
72  Iowa,  471.  3i  N.  W.  215,  the  decision  of 
the  cause  was  deferred  tmtlt  the  rule  should 
be  complied  with,  and  in  a  proper  case  we 
might  adopt  other  measures  to  secure  the 
observance  of  tbe  rule.  In  this  case,  the 
name  of  the  trial  Judge  does  not  appear  on 
the  first  page  of  the  abstract  but  It  is  shown 
in  it  in  connection  with  the  decree,  and  It 
is  also  shown  on  the  first  page  of  each  of 
several  printed  papers  which  have  been  filed 
in  tbe  case.  The  purpose  of  the  rule,  there- 
fore, has  been  fully  accomplished,  and  the 
motion  to  strike  the  abstract  will  be  de- 
nied. 

2.  Tbe  appellee  asks  that  the  evidence  be 
stricken  from  the  abstract,  and  that  tbe 
decree  be  affirmed,  on  the  grounds  that  the 
abstract  does  not  purport  to  contain  all  the 
evidence  offered  during  the  trial;  that  It 
does  not  show  what  evidence  was  offered 
during  the  trial,  nor  that  It  was  duly  made 
of  record.  Tbe  decree  from  which  the  ap- 
peal is  taken  contains  a  recital  to  the  effect 
that  all  the  record  and  all  tbe  evidence  in 
the  case  were  considered  In  entering  the 
decree,  and  were  made  a  -part  of  tbe  record, 
and  30  days  were  allowed  in  which  to  set- 
tle a  bill  of  exceptions.  The  object  of  these 
provisions  Is  not*  apparent  but  we  are  of 


the  opinion  tbat  tkey  are  ImmateEtal,  Cor 
the  reason  tbat  the  decree  shows  aflbmfr- 
tively  that  It  waa  rendered  on  tbe  motloD  of 
the  plaintiff  on  account  of  the  prucedendtk 
and  that  it  was  deeigned.  to  be  In  accord- 
ance wltta  the  opinion  of  this  conrt  filed  on 
rehearing.  In  socb  a  case,  ve  take  notice 
of  our  decision,  and  itt  the  record  on  wbtdi 
it  la  founded.  Those  show  that  the  case 
was  tried  here  anew,  and  that  the  ab- 
sence of  an  application  for  a  new  trial,  or 
other  ground  tat  further  action  to  detect 
mine  the  merlta  of  the  case,  the  dlBtrict 
court  had  no  duty  to  perform  excepttag  to 
render  a  decree  aa  required  by  the  pro- 
cedendo. Austin  T.  Wilson,  67  Iowa,  SSe, 
UN.  W.a  See,  also.  Bank  T.  Badtke  Oowa) 
60  N.  W.  615.  The  record  submitted  to  ns 
fully  Justifies  the  concluaion  tbat  nothhag 
else  was  attempted,  and  the  motloi  to  atiika 
and  affirm  is  overruled. 

3.  The  decree  from  which  the  first  aiq;M«l 
was  taken  waa  r«pdered  on  the  Ist  day 
of  March,  1890,  and  contains  tbe  following: 
"The  court  constmes  tbe  antenuptial  con- 
tract and  win,  set  forth  in  phiintUTs  peti- 
tion, as  giving  to  the  defendant  Matilda 
Peet  no  distributive  share  in  any  property 
of  the  estate  of  said  James  U.  Peet  de- 
ceased, and  as  excluding  her  from  any  mSi 
distributive  share;  that  under  said  cootnct 
and  wiU,  said  defendant  MatUda  Peet  is 
entitled  to  receive  only  the  interest  oa  $3,- 
000  during  her  natural  life,  while  she  re- 
mains the  widow  of  the  aald  J.  M.  Peet 
aud  no  more,  and  tbat  said  Interest  on  said 
sum  of  $3,000  is  to  be  paid  to  her  from  time 
to  time  as  she  demands  it  by  tbe  defend- 
ant William  O.  Peet  indlvldnaUy,  and  said 
William  G.  Peet  is  charged  personally  with 
the  payment  of  said  Interest  to  sold  Matilda 
Peet;  tbat  said  defendant  Matilda  Pe^  is 
not  entitled  to  any  distributive  share  In  the 
personal  pr<^rty  of  said  estate  of  J.  H. 
Peet  deceased;  that  tbe  plaintiff.  On.  D. 
Pitkin,  is  entiUed  to  tbe  legacy  of  $»,8S3, 
as  provided  in  said  will,  the  same  to  be 
paid  to  oer  by  William  O.  Peet  executor 
of  said  estate,  out  of  the  personal  property 
of  said  estate,  and  as  to  whether  tbe  said 
sum  should  bear  Interest  the  court  does  not^ 
now  determine."  It  was  held  by  this  court, 
in  effect,  that  the  decision  waa  erroneous 
In  denying  to  the  widow  a  distributive  share 
in  the  personal  estate  of  her  deceased  hus- 
band, and  in  making  William  G.  Peet 
sonally  liable  for  the  payment  to  the  widow 
of  tbe  interest  on  the  sum  of  $3,000  to 
which  she  was  entitled.  It  was  also  deto^ 
mined  that  the'  appeal  of  the  plaintiff  bad 
been  abandoned.  Other  questions  were  also 
decided,  but  they  are  not  of  Importance 
on  this  appeal.  In  October,  1803,  the  dis- 
trict court  rendered  tbe  decree  which  is  now 
In  controversy.  That  contains  tbe  follow- 
ing: "Now,  to  wit  on  this  6th  day  of  Oc- 
tober, 1893,  this  cause  coming  on  for  hear- 
ing in  accordance  with  the  procedendo  and 
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opinion  of  the  mpreme  conrt  of  Iowa,  and 
thereupon  It  Is  ord^ed,  adjndged,  and  de- 
creed b7  this  court  that  the  ^dgment  and 
decree  rendered  hy  thlB  conrt  In  this  case 
on  March  20,  189(^  and  recorded  In  Record 
I  of  decrees  of  this  conrt,  on  pages  315  and 
310,  be,  and  the  same  Is  hereby,  modified 
In  accordance  with  the  decision  and  opin- 
ion of  the  sapreme  court  of  Iowa  hereto- 
fore rendered  In  this  case  aa  follows,  yix.: 
The  court  conatmee  the  antenuptial  con- 
tract and  will  set  forth  In  plalntHTs  peti- 
tion as  not  preventing  the  defendant  Matilda 
Peet  from  asserting  ber  claim  to  her  dls- 
tribntlTe  share  of  the'  personal  property  of 
the  eatate  of  James  M.  Peet,  deceased,  and 
that  said  Matilda  Peet  la  entitled  to  her 
dlstrlbntlye  share  of  said  personal  property 
as  the  widow  of  the  said  James  M.  Peet, 
deceased,  the  same  as  If  no  antenuptial  con- 
tract had  been  made:  that  aald  Matilda 
Peet  la  entitled  to  receive  the  Interest  on 
only  $3,000  under  said  antenuptial  contract 
and  will,  and  Is  to  receive  the  said  Interest 
dnrlng  her  natural  life,  while  she  remains 
the  widow  of  the  said  James  M.  Peet,  and 
no  more,  and  to  receive  said  Interest  from 
time  to  time  as  she  demands  it;  tbat  said 
plaintiff,  Ora  D.  Pitkin,  is  entitled  to  the 
l^acy  of  $0,888,  aa  jwovlded  In  said  will, 
and  as  to  whether  the  said  sum  should  bear 
Interest  the  conrt  does  not  now  determine; 
that  aald  interest  on  said  sum  of  $8,000,  pay- 
able to  Matilda  Peet.  and  said  I^racy  of 
$9388,  payable  to  said  Ora  D.  Pitkin,  are 
charges  upon  all  of  said  property  of  said 
estate,  and  are  to  be  paid  by  the  executors 
of  said  estate  out  of  the  property  of  aald 
eatate;  tbat  said  Intereat  and  said  legacy 
are  to  be  paid  ont  of  the  property  of  the 
aaid  estate,  after  the  payment  of  debts 
agalnat  said  estate  before  said  defendant 
WiUIam  G.  Peet  receives  anything  under 
the  will,  and  that  said  William  Q.  Peet,  as 
legatee  under  said  will,  takes  all  of  the 
property  devised  and  bequeathed  to  him 
thereby,  charged  with  the  payment  of  said 
Interest  and  legacy,  all  of  which  Is  ordered, 
adjudged,  and  decreed  by  the  court."  The 
appellant  complains  of  so  much  of  the  de- 
cree aa  relates  to  the  Interest  of  the  plain- 
tiff in  the  estate,  and  especially  that  part 
which  made  the  l^acy  to  her  a  charge  up- 
on all  of  the  property  of  the  estate,  to  be 
paid  tbentrom  before  the  appellant  should 
receive  anything  under  the  will.  The  ap- 
pellee contends  that  the  portion  of  the  de- 
cree objected  to  la  authorised  by  the  first 
opinion,  filed  on  a  former  appeal,  as  found 
In  60  N.  W.  282.  But,  when  the  rehearing 
was  ordered,  tbat  opinion  was  suspended, 
and  as  it  was  not  adhered  to  on  the  final 
disposition  of  the  cause  on  tbat  appeal, 
It  ceaaed  to  have  any  efTect,  and  was  fully 
Btiperseded  by  the  opinion  afterwards  filed. 
Tbat  adhered  to  the  conclusion  of  the  first 
opinion  In  regard  to  the  personal  liability  of 
WUUam  Q.  Peet  for  the  Interest  money  to 


which  the  widow  should  be  entitled,  but 
did  not  otherwise  adopt  tne  opinion.  The 
statements  which  It  contained,  and  upon 
which  the  plalntlCt  relies,  to  the  effect  tbat 
the  son  was  a  residuary  legatee,  and  that 
the  beQuests  to  the  widow  and  to  the  plain- 
tiff should  be  paid  before  the  son  should 
receive  anything,  were,  therefore,  without 
effect,  and  gave  the  district  court  no  authority 
to  render  that  part  of  the  decree  in  queatlon. 
The  plaintiff  bad  abandoned  ber  appeal,  and 
was  not  asking  further  relief,  and  tbls  court 
made  no  attempt  to  disturb  the  decree  so 
far  as  It  related  to  her.  That  part  of  It 
provided  for  the  payment  of  her  legacy 
out  of  the  personal  property  of  the  estate. 
She  knew  that  the  widow  was  demanding  a 
share  of  that  property,  and  must  be  cbarged 
with  a  knowledge  of  her  rights  to  It;  but, 
notwithstanding  that  fact,  the  plaintiff 
failed  to  prosecute  her  appeal,  and  thus 
made  the  original  decree  fljial  as  to  herself. 
We  conclude  tbat  the  action  of  the  district 
court,  had  in  October^  1803.  In  making  the 
legacy  to  her  a  charge  upon  all  the  property 
of  the  estate,  and  requiring  Its  payment 
from  such  property  before  William  G.  Peet 
should  receive  anything  under  the  will,  was 
erroneous,  and  It  la  reversed. 

No  complaint  Is  made  of  the  provisions  of 
the  second  decree  In  favor  of  the  widow, 
and  her  rights  are  not  Involved  In  this  ap- 
peal. Berersed. 


CHAPMAN  et  al.  v.  JAMES. 
(Sapreme  Court  of  Iowa.   Oct.  20.  1895.) 

WlTHESS— CROSB-EXAHIHATIOK— FRAUDDUCarCOK- 
VETANCEa— EVIDENCB— DrCLARATtoKH  or  Vbh- 
DOH  AND  VXNDIB — HARMLESS  EkUOK — pLBADISa 
— 1b8UE8. 

1.  It  was  not  an  abase  of  discretion  tbat 
a  witness  of  plaintiff,  who  was  excused  without 
cross-examination,  was  recalled,  after  plaiutifC 
rested,  for  cross-examination. 

2.  Where  the  vendor  in  an  alleffed  fraudu* 
lent  bill  of  sale  was  examined  by  plaintiff  ven- 
dee aa  to  his  execution  thereof,  and  as  to  the 
property  described  therein  and  its  value,  it  was 
proper  to  permit,  on  cross-CTamlnntion,  inqnlries 
as  to  who  was  present  when  the  bill  of  sale  was 
made,  the  consideration  for  the  sale,  the  dis- 
position made  of  the  vendor  of  the  funds  re- 
ceived therefrom,  and  whether  at  the  same  time 
he  deeded  land  to  the  vendee. 

3.  Declarations  of  a  vendor  In  a  bin  of  sale, 
made  In  the  absence  of  the  vendee,  are  admis- 
sible in  replevin  by  the  latter  against  an  attach- 
ing creditor  of  the  vendor,  to  show  a  fraudu- 
lent intent  on  the  part  of  the  vendor. 

4.  In  replevin  by  the  mortgagee  of  chattels 
seized  before  the  maldng  of  the  mortgage  under 
execution  against  one  of  the  mortgaKors,  who, 
prior  to  the  levy,  liad  convejed  bis  interest  to 
the  other  mort^^or,  where  defendants  allotted 
that  the  mortgngors  conspired  to  defraud  their 
creditors,  and  that  the  conveyance  between  the 
mortgagors  was  fraudulent,  and  the  mortgage 
was  without  consideration.  It  was  proper  to 
permit  them  to  Inquire  of  the  mortgagor  named 
as  vendee  In  the  bill  of  sale  as  to  the  dispositioD 
made  by  him  of  his  property,  Includiag  that 
conveyed  to  him  by  the  bul  of  sale,  to  his  wif* 
and  others,  soon  after  the  conveyAuce. 

6.  Srror  in  the  admlssim  of  evidence  was 
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rendered  harmless  hj  the  sabseqaent  withdraw- 
al of  it  from  the  jury. 

6.  Id  reoieviD  by  s  mortgagee  of  chattels 
seized  before  the  makinsr  of  the  mortgage  vfi- 
der  execution  s«ainst  iHie  of  the  mortgagors, 
who,  prior  to  the  levy,  had  coaveyed  bis  inter- 
est to  the  other  mortgagor,  where  plaintiff  alleg- 
ed that  defendant  wrongfully  took  and  held  dos- 
sessiou  under  pretense  of  a  leTy,  and  defendant 
averred  that  he  claimed  under  the  levy,  and  al- 
leged that  the  mortgage  and  the  conveyance 
between  the  mortgagorfl  were  fraudulent,  the 
Talidity  of  the  levy  was  in  issue,  and  it  was 
hence  error  not  to  receive  evidence  In  regard 
theretow 

Appeal  from  district  coart^  Buena  Thrta 
county;  Lot  Thomas,  Judge. 

Plaintiffs  state  as  their  cause  of  action  tbat 
on  the  20th  day  of  August.  1883.  Henry  Keble 
and  Fred  Boese  executed  and  dellrered  to 
them  a  chattel  mortgage  upon  80  head  of 
cattle  described  therein,  of  the  actual  value 
of  9700;  to  secure  payment  of  a  promissory 
note  for  ^650,  no  part  of  which  has  been 
paid;  that  the  defendant  has  taken  possea- 
alou  of  and  wrongfully  detained  said  prop- 
erty under  pretense  tbat  he  has  levied  cer- 
tain writs  of  attachment  thereon,  and  that 
the  same  la  the  property  of  Fred  Boese. 
Plaintiffs  aver  that  prior  to  the  pretended 
levies  Boese  bad  sold  said  cattle  to  Neble  by 
bill  of  sale,  and  tbat  the  defendant  and  bis 
principal  bad  actual  notice  of  said  bill  of  sale 
and  of  said  mortgage.  They  aver  that  prior 
to  the  commencement  of  this  action  tbey 
served  notice,  under  oath,  of  ownership,  up- 
on the  defendant.  They  ask  to  recover  $700, 
witb  interest  and  attwney's  fees.  Tbe  de- 
fendant answered,  claiming  said  property  unr 
der  certain  levies  made  by  him,  as  sheriff,  of 
certain  writs  of  attachment  against  the  prop- 
erty of  Fred  Boe8&  He  alleges  that  he  was 
in  [Msaesalon  of  said  property  under  said 
levies  at  the  time  the  mortgage  to  plaintiffs 
was  executed;  that  the  conveyance  of  prop- 
erty by  Boese  to  Neble  was  made  when 
Boese  was  known  to  be  Insolvent,  for  the 
purpose  of  defeating  and  delaying  the  cred- 
itors of  said  Boese,  and  of  concealing  said 
property  from  tbem;  and  that  said  mortgage 
was  voluntary,  and  without  consideration. 
Defendant  denies  that  plaintiffs  "made  the 
legal  and  required  service  of  ownership  or 
claim  for  said  property  as  required  by  law." 
The  case  was  tried  to  a  Jury,  and  a  verdict 
returned  In  favor  of  the  defendant.  Platn- 
tiffa'  motion  for  a  new  trial  was  overruled 
and  judgment  entered  upon  the  verdict. 
Plaintiffs  appeaL  Beversed. 

H.  V.  Schultz,  T.  H.  Chapman,  and  a  A. 
trwln,  for  appdlants.  A.  D.  Baill^  H.  P. 
Oalidn,  L  W.  Base,  T.  D.  Hlggs,  and  James 
De  Land,  for  ajwellee. 

OIYEK,  O.  J.  1.  FlalntlflB  complain  of  cer- 
tain rulings  of  the  court  made  In  taking  the 
testimony.  The  contentions  wwe  whether 
the  sale  fnnn  Boese  to  NeMe,  and  the  mort- 
sage  from  Boese  and  Neble  to  the  plaintiffs 
were   fraudulent,  and  whether  the  levies 


made  by  the  d^endant  wen  made  as  re- 
quired by  law.  The  plaintMa  called  and  ec- 
amined  Boese  as  to  his  executing  tbe  bill  of 
sale  to  Neble  and  the  mortage  to  the  plain- 
tiffs;  also  aa  to  wb»e  tbe  cattte  wen  bring 
kept  In  paatnre,  the  contmct  under  vhldi 
they  were  being  pastured,  that  they  were 
taken  by  tbe  defendant,  and  their  valne. 
The  witneas  was  excused  wlOumt  cmaaex- 
amlnation,  and,  after  tbe  pialnttifa  rested, 
tbe  defendant  was  permitted,  over  tbeir  ob- 
jection, to  recall  Boese  for  rmn  nmmlnnttnn 
It  waa  ^tbln  tbe  dlacretioo  ot  tbe  coart  to 
permit  this,  and  we  do  not  aee  tbat  thore  was 
any  abuse  of  that  discretl<m  On  tbis  oos» 
examination  the  defendant  waa  permitted, 
over  plalntiffB'  obJectlona,  to  taumira  u  to  wbo 
was  present  at  the  time  the  Mil  <rf  nale  waa 
made,  the  consideration  received  tbereCor,  tht 
disposition  made  by  blm  of  the  funda  receiv- 
ed, whether  at  the  same  time  he  nude  a  deed 
of  real  estate  to  Neble,  and  other  matters  re- 
lied upon  to  show  the  fraud  alleged.  Tbe 
evidence  thus  elicited  was  all  material,  but 
plaintiffs  contMid  tbat  It  waa  not  proper 
cross-examination.  In  view  of  Bocae's  rela- 
tions to  the  tranaactloDs  In  question,  ud  Us 
examlnatlm  In  chief,  a  wide  latitude  within 
the  range  of  matectal  facts  waa  alloiraUe 
on  Us  croas  oramlnatlwi.  The  moat  Ubetal 
range  was  allowed,  but  we  do  not  see  that 
plalntlffa  were  prejudiced  br  it  Defendant's 
Inquiries  were  as  to  material  facta,  and  In  the 
form  that  defendant  might  have  pursned  had 
be  called  tbe  witness  aa  his  own.  We  do  not 
think  tboe  waa  ai^  error  In  permlttiiis  tbe 
croes-  examination  aa  It  was. 

2.  Defendant  waa  permitted  to  provew  over 
plalntlffa'  objections,  statunents  made  bf 
Boese,  In  the  absence  of  tbe  plaintiffs,  tending 
to  show  the  fraudulent  Intut  alleged  <m  tbe 
part  of  Boese.  Tbe  court  bwtrocted  that  this 
evidence  should  only  be  oonridmd  In  detcr^ 
mining  tbe  Intention  of  Boese  In  couTeytng 
his  property  to  Neble,  and  that  it  tfioald  not 
be  considered  in  determining  whether  Neble 
was  connected  with  such  fraudnlmt  intent, 
if  thaw  was  any*  One  of  the  aUesatkms  to 
be  establiahed  was  a  trandulettt  intent  nptm 
the  part  of  Boese.  These  statements  were 
made  shortly  btfOre  tbe  transactions  in  ques- 
tion. They  were  admissible  for  the  purpose 
of  showing  the  Intuit  of  Boese,  and,  guarded 
as  they  were  In  tbe  Instructions,  could  not 
have  been  prejudicial  to  the  plaintiffs. 

S.  Defendant  called  Henry  Neble  aa  a  wit- 
ness, and  was  permitted,  ovw  plaintUEa*  ob- 
jections, to  Inquire  of  him  as  to  the  disposi- 
tion made  by  him  at  hla  pnq)«ty.  Indudtaig 
that  received  from  Boese,  to  his  wife  and  oth- 
en,  soon  after  the  conreyance  from  Boese 
to  him.  Plaintiffs  dte  the  rule  that  decbua- 
tiona  of  a  grantor  after  he  has  parted  with 
title  are  not  admissible  agalnat  his  grantee^ 
and  c<mtended  that  evidence  as  to  N^e's 
disposition  of  his  property  was  Inadmladble. 
"An  exception  to  this  rule  is  where  tiie  gran- 
tor  and  grantee  conspire  togethw  to  deftand 
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tbird  penono."  Allen  v.  Kirk,  81  Iowa,  664, 
47  N.  W.  906.  It  Is  aUesed  that  Boese  and 
Neble  to  conspired,  and  that  the  mortgage 
to  plaintiff  was  Toluntary,  and  without  con- 
sideration. This  evidence  tends  to  support 
the  cbarge  of  conspiracy,  and  the  transac- 
tions proven  were  so  connected  In  point  ot 
time  and  circumstance  tut  to  constitute  a  part 
of  the  res  gests,  and  were  admissible. 

4.  Two  witnesses  were  examined,  over 
plaintiffs'  objections,  as  to  conrersatlons  bad 
with  BoeBe,~one  after  the  bill  of  sale  to 
Neble,  and  before  the  mortgage  to  plaintiffs, 
and  the  other  after  both  had  been  executed 
and  delivered.  The  court  afterwards  with- 
drew this  evidence  from  the  consideration  of 
the  jnry,  and  there  was,  therefore,  no  preju- 
dice to  the  plaintiff  in  the  ruling  admitting  it 

5.  On  the  trial  the  plaintiff  souglit  to  prove 
that  no  written  notice  of  the  attachments 
was  given  to  the  attachment  defendant,  nor 
to  those  in  possession  of  the  attached  prop- 
erty, which  evidence  was  excluded.  The 
court  seems  to  have  proceeded  In  Its  ruUngs 
and  instructions  upon  the  theory  that  the  va- 
lidity of  the  levies  was  not  In  Issue,  and  that 
tile  controlling  questlou  was  as  to  the  valid- 
ity of  the  sale  from  Boese  to  Neble.  Tb&t,  If 
that  sale  was  valid.  It  divested  Boese  of  the 
property  before  the  levies,  and  therefore  de- 
fendant took  nothing  by  the  levies,  and.  if  In- 
valid, he  did  as  against  plaintiffs,  whose 
mortgage  was  made  after  the  levies.  Plain- 
tiffs alleged  that  defendant  wrongfully  took 
and  held  possession  ot  the  property  nnder 
pretense  that  he  had  levied  upon  it  as  the 
property  of  Boese.  Defendant  answered  that 
he  claimed  the  property  nnder  the  levies 
made  as  per  returns  of  the  writs  as  set  out 
No  reply  appears  In  the  record,  but  it  Is  said 
In  the  Instructions  that  "the  plalntlflb,  for 
rejdy  to  defendant's  answer,  say  they  deny 
that  any  valid  levy  of  attachment  on  the 
property  In  controversy  was  made  by  the  de- 
fendant" If  there  was  no  reply,  the  answer 
stood  as  denied,  and  it  therefore  seems  to  us 
that  the  validity  of  the  levies  is  In  issue,  and 
tliat  the  court  erred  in  not  receiving  evi- 
dence as  to  whether  written  notice'  of  the 
levies  was  given.  Plaintiffs*  mortgage  was 
valid  as  to  the  parties  to  It.  and  defendant's 
right  to  the  property  rests  entirely  upon  the 
validity  of  his  levies.  If  tbey  were  not  valid, 
they  gave  him  no  right  ftQd  as  to  him  the 
plaintiffs  were  entitled  to  the  property.  For 
the  error  Indicated  the  Judgment  of  the  dis- 
trict court  is  reversed.  Reversed. 


MEDLAND  v.  WALKER. 
(Snpreme  Court  of  Iowa.  Oct  23.  1899.) 
.  Taxatioji— Sals  roa  Norpatmbht— Ksdbmption 
— NoTiCB  TO  OwsBR— BkjwiTT— Pleaih-vo- 
Ubmurrbr— Appral— Fresdmptions. 
L  The  requirement  of  Code,  {  894,  that  no- 
tice of  the  expiration  of  the  right  to  redeem 
from  a  tax  sale  ghall  be  served  on  the  one  in  ac- 
tual pouaision  of  the  property,  U  not  satisfied 


by  serving  the  notice  on  one  In  whose  wife's 

name  the  property  stands. 

2.  If  the  facts  pleaded  In  deft-ndant's  cross 
bill  were  pat  in  issue  by  the  allegations  of  the 
petition,  a  failure  to  reply  does  not  have  the 
effect  of  admitting  its  allegations. 

3.  Where  parties  proceed  to  the  trial  of  an 
equity  case  as  if  the  matters  pleaded  to  defend- 
ant's cross  bill  bad  been  denied,  and  evidence  is 
taken  upon  the  matters  set  out  therein,  tt  is  too 
late,  on  appeal,  to  claim  the  benefit  of  Code,  { 
2712,  which  provides  that  material  allegations 
of  an  unanswered  cross  bill  will  be  deemed  ad- 
mitted. 

4.  A  petition  In  an  action  to  be  allowed  to 
redeem  from  a  tax  sale,  after  execution  of  a 
deed  to  the  purchaser,  which  fails  to  allege  the 
taxes  have  all  been  paid,  as  provided  by  Code, 
8  897.  is  demurrable. 

5.  Where  the  petition  in  an  action  to  be  al- 
lowed to  redeem  from  a  tax  sale,  after  the  exe- 
cution to  the  purchaser  thereat  of  a  treasuror's 
deed,  is  demurrable  for  failure  to  allege  that  all 
the  taxes  on  the  property  have  been  paid,  de- 
fendant's failure  to  iaterpose  an  objection  by 
demurrer  or  motloo  in  arrest  of  Judgment.  In- 
stead of  attempting  to  take  advantage  of  it  by 
answer,  operates  as  a  waiver. 

6.  Where  it  appears  that  the  parties  to  an 
action  came  befinre  a  stenographer,  and  la  oom- 
pliance  with  an  agreement  between  them  con- 
sented  to  his  acting  as  a  commissioner  to  take 
the  testimony,  the  witnesses  to  be  crosa-ezam- 
ined,  and  the  stenographer  to  certify  a  tran- 
Bcript  of  hit  report  to  the  court,  one  of  them 
cannot,  on  appeal,  raise  objections  to  the  deposi- 
tions so  taken  which  he  failed  to  make  in  the 
coart  below. 

7.  Where  the  record  does  not  set  out  the 
deeds  complained  of  as  having  been  admitted  Id 
evidence,  although  they  were  not  properly  ac- 
knowledged, it  will  be  presumed  that  there  was 
no  error  in  the  action  of  the  court  below. 

Appeal  from  district  court.  CBrfen  county; 
George  W.  Wakefield,  Judge. 

Action  In  equity  to  redeem  certain  lots 
from  tax  sale.  Decree  for  plaintiff.  Defoid- 
ant  appeals.  Afllrmed. 

Wanen  Walker,  for  appellant  X.  F. 
Ward,  for  appellee: 

KINNE,  3.  1.  This  Is  an  Kctlon  to  redeem 
two  lots  situated  in  the  town  of  Hartly, 
O'Brien  county,  Iowa,  of  which  plaintiff 
claims  to  be  the  owner  by  warranty  deed 
from  one  Kneen  and  wife.  Defendant  claims 
ownership  of  said  lots  by  virtue  of  a  certain 
tax  deed  from  the  treasurer  of  said  county. 
Plaintiff  contends  that  tbis  deed  Is  void  be- 
cause no  notice  of  the  taking  the  tax  deeds 
was  ever  served  upon  her. 

2.  It  appears  from  the  record  and  tran- 
script that  the  lots  In  controversy  were  taxed, 
on  the  tax  list  of  O'Brien  county,  for  tbe 
year  1891,  to  and  In  the  name  of  the  plain- 
tiff; tliat  she  was  In  the  actual  possession 
and  occupancy  of  said  lots  from  the  fall  at 
1891;  and  that  she  received  her  deed  for  tbe 
same  In  July,  1891,  and  it  was  recorded  In 
August  of  tiie  same  year.  It  further  appears 
that  no  notice  to  redeem  was  ever  served  up- 
on plaintiff.  Tbe  sale  of  the  lots  for  taxes 
occurred  on  the  6th  day  of  October,  1884, 
and  the  defendant  was  the  purchaser.  Tbe 
tax  deed  was  taken  by  the  defendant  on  tbe 
8d  day  of  August  1892.  Our  statute  i»o- 
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rldefl  that,  "after  the  explnition  of  two  years 
and  nine  montlw  after  the  date  of  sale  of  the 
land  for  taxea,  the  lawful  bolder  of  the  cer- 
tificate of  purchaae  may  cause  to  be  aeacreH 
upon  the  person  In  poBseasloD  ot  such  land 
or  town  lot,  and  also  upon  the  person  In 
whose  name  the  same  la  taxed,  *  *  *  In 
the  mannar  provided  by  law  for  the  anrvlce 
of  original  notices,  a  notice  signed  by  htm, 
hta  agent  or  attorn^,  stating  the  date  of 
sale,  the  deacrlptlon  of  the  land  or  town  lot 
sold,  the  name  of  the  purchaser  and  that  the 
right  of  redemption  will  ei^re  and  a  deed 
tor  said  land  be  made  unless  redemption 
from  such  sale  be  made  within  ninety  days 
from  the  completed  service  therein  •  •  • 
Service  shall  be  deemed  completed  whoi  an 
affidavit  of  the  service  of  said  notice;  and  of 
the  particular  mode  thereof,  duly  signed  and 
verified  by  the  holder  of  the  certificate  of 
purchase,  his  agent;  or  attorney,  shall  have 
beea  filed  with  the  treasurer  anthorlaed  to 
execute  the  tax  deed,  •  *  *  and,  until 
ninety  days  after  the  snrlce  of  said  notice, 
the  right  of  redemption  from  such  sale  shall 
not  exirire."  C!ode,  S  80^  The  notice  In  this 
case  appellant  claims  was  directed  to  and 
served  upon  plalntlfTs  husband  in  April, 
1882.  As  we  have  aald,  no  notice  was  ever 
served  upon  plaintiff.  She  acquired  Utle  to 
the  lots  in  July,  1891.  They  were  taxed  to 
her,  and  in  her  name.  In  1891.  She  and  her 
bosband  were  in  the  actual  possession  and 
occupancy  of  aald  lota  from  some  time  In 
1881,  and  continuously  during  1892  until  aft- 
er the  notice  waa  served  upon  which  the 
deed  Issued  to  defendant  The  notice  In 
this  case,  having  been  served  In  an  even- 
numbered  year,  the  tax  pnrchaaw  should 
have  served  it  upon  i^lntlflf,  she  being  the 
person  In  whose  name  the  lots  were  tax- 
ed, as  appeared  on  the  tax  list  Fuller 
V.  Butier,  72  Iowa,  729,  82  N.  W.  283. 
The  statute  also  required  the  notice  to  be 
served  upon  the  one  In  actual  possession  of 
the  lots.  Code,  |  891.  Whlties  v.  Farsons, 
73  Iowa,  137,  34  N.  W.  782;  Callanan  v. 
Raymond,  75  Iowa,  307.  39  N.  W.  611;  Brad- 
ley V.  Brown,  75  Iowa,  180,  39  N.  W.  258. 
This  requirement  was  not  satisfied  by  a 
Herriee  of  the  notice  npon  plaintiff's  hus- 
band alone.  Tbese  statutory  proceedings, 
whereby  parties  may  be  deprived  of  their 
property,  must  be  fully  complied  with.  Gon- 
roy  V.  Wetmore  (Iowa)  GO  N.  W.  245.  The 
tax  deeds,  then,  cannot  be  held  to  cut  off 
plaintiff's  right  to  redeem. 

3.  Appellant  filed  an  amended  and  substi- 
tuted answer,  the  facts  In  the  third  division 
of  which  were  pleaded  as  a  couDterclaim  to 
plaintiff's  cause  of  action.  In  It  defendant 
averred  his  ownersblp  of  the  lots  In  contro- 
versy by  virtue  of  the  tax  deed  heretofore 
mentioued;  that  plaintiff  had  failed  to  pay 
any  of  the  taxes  on  said  lots  for  the  years 
1891  and  1892,  and  was  therefore  barred  and 
estopped  from  maintaining  her  action.  No 
pleading  was  filed  by  the  plaintiff  In  response 


to  this  counterclaim,  and  defendant  contends 
that,  under  sectkn  2712  of  the  Oode,  the  ma- 
terial aUegatlona  of  his  cross  bill  must  be 
deemed  admitted.  We  do  not  think  the  fail- 
ure to  plead  to  this  cross  UU  had  the  effect  of 
admitting  Its  aUegatlons.  Every  fact  plead- 
ed In  said  CRMS  bill  was  put  in  issue  by  Oe 
allegations  of  the  petition  and  the  T*^"«*f^ 
and  substituted  answo'.  Every  matter  set 
forth  in  said  cross  Mil  nnut,  under  the  other 
inoes,  have  been  ctmsldaed  the  oame  as  If 
sold  croa  blU  bad  not  been  filed.  Brown  t. 
Bamgrorer,  82  Iowa.  208;  47  N.  W.  108Z: 
Wan  V.  Delahaye  (decided  at  tiiia  tenn)  M 
N.  W.  640.  rurthonnore,  the  partlen  proceed- 
ed to  the  trial  of  the  cose  In  oU  respects  u  If 
the  matters  pleaded  in  the  croos  bill  had  been 
denied.  No  question  was  made  thereon  dur- 
ing the  trial  In  the  lower  oonrt  The  defend- 
ant had  a  right  to  waive  tbiB  provision  of  die 
statute  in  his  favor.  The  parties  iMTtng  Tpro- 
ceeded  to  trial,  and  treated  the  croes  bill  as 
denied,  and  having  taken  evidence  upon  the 
matter  set  oot  tbwdn.  It  Is  now  too  late  to 
claim  the  braieflt  <jt  the  provision  of  the  stet- 
ute.  Long  t.  Vallean,  87  Iowa,  676,  55  N. 
W.  34.  and  56  N.  W.  748. 

i.  Appdtant  contends  that,  as  it  appears 
that  plaintiff  had  not  paid  the  tans  doe  up- 
on title  lots  wbsn  she  began  this  action,  abe 
cannot  be  permitted  to  question  the  vaUdity 
of  his  tax  title.  Oode,  I  897.  The  aectkni  n- 
fared  to  provides  ttat  "no  person  dull  be 
permitted  to  qnestiou  the  title  acquired 
a  treosorer's  deed  irithout  first  showing  that 
*  *  *  all  taxes  due  upon  the  property  have 
been  paid."  The  petition  in  this  case  CaUed 
to  allege  that  the  taxes  had  been  paid.  It 
was  tlieref<n-e  demurrable.  Adams  v.  Bur- 
dlck,  68  Iowa,  668,  27  N.  W.  911;  McGlain's 
Cod^  H  3854-3856.  No  demurrer  was  lnta> 
posed,  nor  was  any  motion  In  arrest  of  Judg- 
ment. Defendant  could  not.  In  sudi  a  caa^ 
wb«n  the  defect  appeared  upon  the  face  cf 
the  petition,  question  the  same  by  an  answer. 
He  should  have  demurred,  or  moved  In  arrest 
of  Judgment  Id.;  Linden  v.  Green,  81  Iowa. 
865,  46  N.  W.  IIOS;  Dunn  v.  Wolf,  81  Iowa. 
688,  4r  N.  W.  887;  Wing  v.  District  'J>.  82 
Iowa.  632,  48  N.  W.  977. 

5.  Appellant  contMids  that  certain  depoai- 
tlons  introduced  In  evidence  <m  the  part  of 
plaintiff  should  not  be  conddered.  It  ap- 
pears that  the  parties  volnnterily  appeared 
before  a  shorthand  reporter,  and  then  and 
there  orally  agreed  that  said  reporter  diould 
take  the  testimony  as  a  commissioner;  that 
the  same  should  be  taken  In  shorthand,  and 
be  by  her  transcribed,  and,  when  so  trans- 
cribed and  certified  by  said  commlaslOQer,  it 
should  be  received  In  evld«ice  as  though  orig- 
inally tekeu  in  longhand  before  a  notary 
public,  and  subject  only  to  the  same  objec- 
tions. Notice  of  time  of  talcing  was  waived, 
and  It  was  agreed  that,  after  the  evidence 
was  transcribed,  it  should  be  signed  by  the 
parties,  and  verification  thereto  was  waived. 
A  typewritten  stipulation,  containing  tlw 
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above  and  otliet  prorlBloiia,  la  returned  with 
the  deposltlonB,  and  ai^ellee  contoids  that 
same  was  verbally  agreed  to.  We  need  not 
Bet  out  the  groanda  of  objection  to  these  dep- 
ositions. They  are  numerous.  ■  It  appears, 
however,  that  none  of  these  objections  were 
prt^rly  made  In  the  court  below.  It  further 
appeaiv  that  appellant  in  person  attended  the 
taking  of  these  depositions,  and  cross-ex- 
amined the  witnesses  at  length.  It  Is  very 
apparent  tiiat  they  were  taken  In  pursuance 
of  an  agreement  between  the  parties  and  ap- 
pellant Is  In  DO  situation  to  bulst  upon  a 
hearing  of  such  objections. 

&  Appellant  contends  that  plaintiff  must 
prove  title  In  herself  before  she  can  be  per- 
mitted to  question  his  tax  title,  and  insists 
that  she  has  not  done  so.  She  established  a 
complete  claim  of  title  from  the  government, 
but  appellant  says  some  of  these  Intermediate 
deeds  were  not  properly  acknowledged.  The 
abstract  of  appellant,  which  purports  to  set 
out  the  acknowledgments  claimed  to  be  de- 
flective. Is  denied  In  an  amendment  flled  by 
appellee.  We  then  have  resort  to  the  tran- 
script A  careful  examination  of  that  shows 
tbat  not  a  single  dee^  admitted  In  evidence, 
exc^t  the  one  from  Kneen  and  wife  to  plain- 
tiff. Is  set  out  In  the  record.  As  to  the  Kneen 
deed,  It  was  properly  In  evidence,  and  no  ob- 
jection Is  made  to  the  form  of  the  acknowl- 
edgment We  are  therefore  unable  to  deter- 
mine whether  the  acknowledgments  com- 
plained of  were.  In  fact  objectionable  or 
not  We  cannot  presume  that  there  was 
some  defect  In  these  deeds,  or  In  the  acknowl- 
edgments, which  would  exclude  them  from 
being  considered  by  the  trial  court.  Error  In 
this  respect  must  be  made  to  affirmatively 
appear.  In  this  condition  of  the  record,  we 
must  presume  that  the  deeds  and  acknowl- 
edgments were  such  that  they  were  properly 
admitted  In  evidence,  and  such  being  the 
case,  plaintiff  established  her  title  to  the  lots. 

7.  Many  other  questions  are  argued  by  ap- 
pellant We  cannot  speak  at  them  In  detail. 
We  have  examined  the  entire  record  and  dis- 
cover no  error.  Affirmed. 
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QBTZ  V.  BQUITABLB  LIFE  ASSUR.  SOO. 
OF  THB  UNITED  STATES  et  al. 

(Supreme  Gonrt  of  Iowa.    Oct  22,  18^) 
NaoonABLS  iKSTaovssnnH-RiaHTs  or  Boir&  Fids 

HOLDIR— InSURARCl— FOWBH  OV  AqSNT, 

1.  Defendant  gave  his  note  In  payment  of 
an  Insurance  premium,  receiving  from  the  payee 
a  coQtract  which  gave  him  a  right  to  renew  the 
note  for  three  years.  A  second  note  was  aft- 
erwards given  m  renewal  of  the  first  note,  and 
prior  to  its  maturity  a  third  note  was  Bent  to 
the  payee,  who  acknowledf^cd  its  receipt,  and 
promised  to  return  the  second  note,  but  failed 
to  do  HO,  and  sncb  second  note  was,  before  Its 
maturity,  transferred  to  plaintiff,  who  had  no 
knowledge  of  any  contemplated  fraud  on  the 
part  of  the  payee.  HHd  that,  there  beinfr  no 
Ulegality  In  the  Inception  of  the  note,  plaintiff 


was  entitled  to  recover,  tboofrfi.  as  between  the 
oris^nal  parties,  such  note  could  not  be  enforced. 

2.  Defendant  executed  his  note  to  D.  per- 
sonally, ia  payment  of  apremium  for  insurance 
in  a  company  of  which  D.  was  state  manager, 
receiving  from  the  latter  a  contract  giving  him 
a  right  to  renew  the  note  for  three  years,  and 
D.  receipted  for  the  note  In  his  oEBcial  capacity, 
on  a  blank  furnished  by  the  company.  The 
first  note  was  taken  op.  and  a  second  note 
given  at  the  Instance  of  B.,  who  ^gned  himself 
"Supt  of  Agents,"  and  subsequently,  at  the 
request  of  S.,  who  appeared  on  the  letter  heada 
bearing  the  company's  name  as  "cashier,"  and 
so  signed  the  letters  to  defendant,  the  latter 
sent  a  third  note,  with  a  check  for  Interest  due, 
the  receipt  whereof  was  acknowledged  by  S.  as 
"cashier,*'  and  S.  forwarded  a  new  policy,  and 
promised  to  return  the  second  nota.  It  ap- 
peared that  D.  acted  for  the  company  in  select- 
ing its  medical  examiners,  and  had  authorized 
defendant  to  recommend  suitable  persons  there- 
for: that  he  also  had  authority  to  solicit  anpU- 
cations  for  Insurance,  and  tiiat  8.  was  In  the 
employ  of  both  D.  and  the  company.  The  pol- 
icies were  issued  from  the  company's  home  office 
in  another  state.  Hdd,  that  the  taking  of  the 
premium  note,  and  the  renewals  thereof,  were 
wltidn  the  apparent  sctqpe  of  D.'s  employment, 
and  that  the  company  was  bound  to  return  to 
defendant  the  second  note,  which  he  had  re- 
newed. 

Appeal  from  district  court  Marahall  coun- 
ty; D.  R.  Blndman,  Judge. 

Action  on  a  promissory  note.  Judgment 
against  defendant  Getz  and  In  favor  of  plain- 
tiff; also  judgment  in  favor  of  Gets  and 
against  the  defendant  society.  Both  Getz 
and  the  Equitable  life  AsauraDce  Sodety 
appeaL  Affirmed. 

J.  L.  Carney,  tor  appelant  Oetz.  Berry- 
hill  ft  Henry,  fOr  appelant  BqultaUe  lAte 
Annr.  Soa   J.  M.  Wbitaker,  for  appellee. 

KINNB,  J.  1.  This  action  la  on  a  promis- 
sory note  for  $205,  signed  by  the  defendant 
Gets,  dated  December  7.  1S92,  and  due  six 
months  after  dat&  The  petition  alleges  that 
Durstlne,  the  payee  of  the  note,  guarantied 
the  payment  of  the  same,  and  sold  It  before 
Its  maturity  to  plaintiff,  and  it  is  Ita  proper- 
ty, and  unpaid.  This  petition  the  defendant 
Gets  answered,  admlttlug  the  execution  of 
the  note^  and  denying  all  other  averments 
of  the  petition.  Fear  an  affirmative  defense 
Gets  averred  that  on  April  6,  1892,  he  bad 
executed  a  note  for  a  like  amount  to  his  co- 
appeUant  for  Insurance  ni>on  his  life,  and  In 
counection  with  it  he  received  a  contract 
giving  blm  a  right  to  renew  said  note  for 
three  years;  that  the  note  In  suit  was  given 
In  renewal  of  said  note  dated  April  6,  1882; 
that  prior  to  the  maturl^  of  the  note  sued 
on  he  sent  a  renewal  note,  with  a  draft  for 
the  accmed  Interest  with  a  request  that  the 
note  In  suit  be  returned  to  him;  that  there- 
after the  cashier  of  the  defendant  society 
acknowledged  the  receipt  of  the  note  sent 
and  promised  to  return  the  note  now  in  suit 
bat  failed  so  to  do;  tbat  tbe  note  In  this 
suit  had  thus  been  paid.  It  la  also  chained 
in  a  cross  petition  flled  by  Oetz  ^inst  tbe 
assurance  society  that  tbe  latter  and  one 
Scott  and  Doratine  ite  general  nunager, 
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franduleotly  conspired  to  obtain  property 
from  the  defendant  wi-ongfully,  and  that 
with  the  acquiescence  and  connlrance  of 
plaintiff  such  representations  were  made  to 
him  that  note  No.  8  was  sent  to  said  society 
In  payment  of  the  note  sued  upon,  which 
was  never  delivered  to  Getz;  and  he  charges 
that  the  note  in  suit  la  In  the  possession  of, 
and  under  the  control  of,  said  society.  Oth- 
er allegations  are  made  which  are  not  mate- 
rial to  a  determination  of  thla  appeal  as  be- 
tween plaintiff  and  the  defendant  Getz. 
PlalntiCT,  in  a  reply,  denies  all  allegations  of 
connivance  and  conspiracy  on  Its  part,  and 
denies  any  Icnowledge  of  any  acts  on  part 
of  the  society  or  Durstlue  to  cheat  or  defraud 
Getz;  avers  that  It  purchased  the  note  sued 
upon  before  maturity,  and  that  It  paid  there- 
for the  face  of  said  note. 

2.  The  contention  of  Getz  as  against  the 
plaintiff  Is  that.  If  the  note  sued  upon  could 
not  be  enforced  as  between  Getz  and  the  as- 
surance society  because  of  its  payment,  then 
plaintiff  cannot  recover  uhless  it  shows  that 
It  purchased  the  note  or  received  it  as  col- 
lateral security  for  the  payment  of  money  ad- 
yanced  at  the  time  it  received  the  note;  ttiat 
the  note  was  received  by  It  in  the  usual 
course  of  business,  without  notice  of  any  de- 
fense thereto,  and  before  its  maturity;  and 
that  ail  of  these  facts  must  be  established 
by  plaintiff.  Counsel.  In  support  of  this 
claim,  cites  Lane  v.  KrelEle,  22  Iowa,  399; 
Woodward  v,  Rodgers,  31  Iowa,  312;  Bank 
T.  Neisou,  41  Iowa,  603.  The  doctrine  of 
these  cases  is  stated  In  Banlc  v.  N^on,  su- 
pra, as  follows:  "The  rule  is  well  settled 
that  when  fraud  or  illegality  in  the  inception 
of  a  note  is  pleaded  as  a  defense  in  an  action 
thereon,  and  supported  by  evidence,  the  bur 
den  of  proof  is  cast  upon  the  plaintiff  to 
show  that  be  gave  value  for  it,  and  that  he 
Is  a  bona  fide  purchaser  before  maturity." 
It  is  very  clear  that  the  facts  of  the  case  at 
bar  do  not  bring  It  within  the  rule  contended 
for.  There  is  no  claim  that  there  was  any 
fraud  in  the  Inception  of  the  note  in  suit. 
Gets  claims  it  was  given  In  pursuance  of  an 
agreement  between  him  and  Durstine.  the 
gnarantor.  The  claimed  fraud.  If  any,  arises 
out  of  the  tect  that,  as  Getz  claims,  Durstine 
and  the  assurance  society  conspired  togeth- 
er to  commit  a  fraud  upon  him  by  not  sur- 
rendering this  note,  and  keeping  the  note 
which  he  sent  them,  and  he  claims  that  plain- 
tiff acquiesced  In  that  conspiracy.  As  is  said 
In  Potter  v.  Young  (Iowa)  57  N.  W.  699: 
"The  rule  announced  in  Bank  v.  Nelson,  41 
Iowa,  605,  does  not  apply  to  this  defense. 
This  is  not  a  question  where  the  plaintiffs 
are  bound  by  the  fraud  of  another  In  the  In- 
ception of  the  note,  but  whether  they  were 
parties  to  that  fraud."  The  evidence  shows 
that  plaintiff  purchased  the  note  long  before 
Its  maturity,  and  there  Is  nothing  to  show 
that  It  was  cognizant  of,  or  a  party  to,  the 
claimed  tnuA  <m  the  part  of  Durstine  and 
the  assurance  society.  We  discover  no  rea- 


son for  disturbing  the  Judgment  below  whidi 
was  rendered  against  Gets  and  in  favor  of 

plaintiff. 

3.  Getz  filed  a  cross  petition  In  said  salt 
against  the  assurauce  society.  In  wtilcta  be 
pleaded  that  Durstlue  was  the  general  man- 
ager and  state  agent  for  Iowa  of  said  socie- 
ty; and,  after  setting  forth  the  mattv  al- 
ready referred  to.  averred  that  there  wu 
a  fraudulent  conspiracy  to  obtain  Oetz's  prop- 
erty wrongfully,  and  that  with  the  acqaie» 
cence  and  connivance  of  plaintiff  such  mp^ 
reseutations  were  made  to  him  that  aote 
No.  3  was  sent  to  the  society  In  payment  of 
note  No.  2,  which  was  never  delivered.  Be 
asked  that  the  society  and  Scott,  its  cashier, 
be  made  parties  to  the  suit,  and  that  an  ac- 
counting be  had  of  the  property  In  possessioo 
of  plaintiff  to  satls;^  its  claims.  If  any  it 
had,  against  Durstine;  and  that,  if  any  judg- 
ment should  be  rendered  against  Getz. 
society  should  be  made  liable  to  him.  Tbe 
society  answered  this  petition,  admitting  tbnt 
Getz  entered  into  the  contract  of  Insurance 
with  It,  and  denying  any  payment  by  blm, 
by  note  or  otherwise,  of  the  premium;  deof- 
ing  that  Durstine.  as  agent  for  It,  had  anj 
authority  to  make  a  contract  for  the  renew- 
al of  the  note;  and  averred  that  If  be  did  bo 
the  same  was  done  by  him  personally,  and 
not  as  Its  agent  It  also  averred  that  tbe 
acts  of  Scott,  cashier,  were  bis  acts  as  casb- 
ler,  for  Durstine,  and  not  for  tbe  society. 
Bcott  also  filed  an  answer  alleging  that  be 
was  acting  as  agent  for  Durstine.  and  not 
tor  the  sodety,  and  adopted  the  sodety*! 
answer  to  Getz's  cross  petition.  DuisUne 
made  default  to  the  cross  petition. 

4.  Oounsel  for  Getz  flies  a  motion  to  strike 
the  assignments  of  error  filed  by  the  as8a^ 
ance  society  because  the  same  were  filed  too 
late,  and  for  other  reasons.  We  do  not  deem 
It  necessary  to  discuss  this  motion,  Tbe  case 
was  tried  below  as  an  equitable  cauae,  uA 
will  be  so  disposed  of  In  this  court. 

5.  The  wh<rfe  controversy  as  between  Getx 
and  the  assurance  society  turns  upon  the  au- 
thority of  Durstine  the  manager  of  the  lat- 
ter, to  take  the  note  from  Getz  tor  the  iDBU^ 
ance  preminm.  and  to  renew  the  same.  Od 
tbe  part  of  the  society  it  is  contended  that 
the  agreement  providing  for  renewal  was 
signed  by  Durstine  Individually;  that  the 
notes  were  executed  by  Gets  to  Durstine, 
and  not  the  society.  In  short,  it  Is  claimed 
by  the  society  that  Durstine,  in  what  he  did 
In  this  matter,  was  acting  outside  of  his  au- 
thority, and  hence  the  society  Is  not  boand 
by  his  acts.  We  shall  not  cite  or  discuss  au- 
thorities. There  is  and  can  be  in  this  case 
no  question  as  to  the  law  relating  to  agents. 
The  controversy  is  as  to  whether  the  facta 
WOTS  such  as  to  justify  the  trial  court  hi  hold- 
ing that  the  acts  done  by  Durstine,  and 
Which  are  ecanplalned  of,  were  authorized 
the  society.  It  appears  that  Durstine  was 
the  manager  of  the  society's  business  for  ttie 
state  of  Iowa.  Jnst  what  autliMity  that  eoo- 
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term  npou  blm  Is  not  ibown.  m  tu  as  bis 
contract  of  employment  is  amcemed,  as  It 
was  not  In  erldence.  It  appears  also  that 
Durstine,  when  lie  took  tbe  first  note,  receipt* 
cd  In  Us  offldal  caiiacitr  tor  tbe  same  upon 
a  blank  fumlshed  by  the  society;  tbat  the 
first  note  was  taken  np  and  the  note  in  anit 
given  at  the  Inatance  of  one  Denny,  who 
signed  the  letter*  adding  "Snpt.  of  Agents") 
that  this  letter  waa  written  upon  paper  beor^ 
Ing  the  society's  same,  and  showing  tbat 
Dorstlna  waa  its  "Manager  for  Iowa,"  that 
Denny  was  its  "Snpt  ot  Agents,"  and  Scott 
Its  "Accountant"  In  further  oorrespondence 
Scott  appeared  npoo  the  lettn  beads  as 
"Cashier,"  and  so  signed  the  letters.  This 
same  Scott,  aa  "cashier,"  requests  Geti  to 
fill  out  a  nsw  note,  and  return  it,  with  a 
<dieck  for  the  Interest  doe,  which  was  done. 
Scott,  as  '^cashier."  acknowiedses  the  receipt 
of  the  renewal  note,  and  the  draft  for  In- 
terest and  promises  thst  the  note  now  in 
malt  staaU  be  sent  Geti^  which  was  not  doa& 
About  two  weeks  later,  Scott  w  "cashier," 
In  resptmae  to  Oets's  request  for  the  poUc7  he 
was  to  have  in  esihange  for  the  one  he  orig^ 
iually  took  out  and  for  his  note,  forwards 
the  new  policy,  and  pn»nlses  to  send  tiie 
note.  It  also  appears  that  Durstine  acted  for 
the  company  in  sheeting  its  medical  cocam- 
Iners,  and  authwlsed  Gets  to  recommoid 
snltable  persona  therefor  in  sereeal  counties; 
that  he  had  authority  to  solicit  appUcatioiis 
for  Insurenee  for  the  society.  Scott  accord:- 
Ing  to  his  own  testimony,  was  in  the  employ 
of  both  the  society  and  Durstine.  It  Is 
shown  without  conflict  tliat  it  was  the  cus* 
torn  of  the  sode^  to  issue  receipts  f6r  notes 
when  notes  were  glren  tor  premiums,  and 
these  recdpts  wwe  furnlslied  by  the  society. 
The  policies  woto  issued  ttom  the  home  of- 
fice hi  New  York.  Nether  Scott  nor  Denny 
In  their  corresptwdence  with  Gets  disclosed 
the  fact  that  tti^  were  thus  acting  for  Durs- 
tine; on  the  contrary,  the  letter  Iwada,  and 
the  mannw  in  which  the  letters  were  signed, 
would  indicate  that  they  were  acting  aa  the 
agents  of  tin  socie^.  It  clearly  appears  tliat 
in  taking  the  first  note  fnun  Gets,  Durstine 
was  acting  within  the  scope  of  his  employ* 
ment  That  the  society  expected  him  to  take 
notes  for  Insurance  premiums  Is  manifest 
else  why  did  it  furnish  blm  the  very  printed 
blanks  designed  for  that  purpose?  We  think, 
from  all  the  evideuce  In  this  case,  it  may 
well  be  said  that  Duratlnsh  In  taking  and 
renewhig  the  notes,  acted  within  the  scope 
ct  his  agency;  that  he  did  Just  what  the 
companjr  expected  Um  to  do  when  nece»: 
sary  to  secure  risks;  and  tbat  whatever  its 
formal  contract  with  Durstine  may  have 
been  is  immaterial.  Inasmuch  as  from  the 
flRct  that  it  fumlshed  him  blank  receipts  to 
fill  out  when  notes  wwe  taten,  and  as  It  ap- 
penrs  that  it  In  fact  Issued  a  policy  to  Getz 
without  even  recdvlng  a  cent  In  cssh  from 
him.  It  Is  clear  that  it  contemplated  he  would 
take  and  renew  notes  for  premiums  aa  he 
v.64N.w.no.l5— £1 


did.  Nat  do  we  deem  the  fact  that  ho  took 
the  notes  payable  to  himself  controllinfr.  In 
view  of  all  of  the  other  facts  disclosed  in 
evidence.  The  society,  1^  Its  course  of  deal- 
ing, held  Durstine  out  as  haTlng  authority  to 
do  just  what  he  did  da  It  cannot  after  hav- 
ing Induced  Gets  to  deal  with  Durstine  under 
the  belief  that  be  had  authority  to  accept 
notes  for  premiums  of  insurance,  and  after 
Issuing  a  policy  to  him  when  he  paid  no  cash 
whatever,  be  permitted  to  say  that  It  will 
not  be  responsible  toe  his  acts  which  led  np 
to  the  issuing  of  the  policy,  and  which  it 
had  apparently  by  its  conduct  authorised.  It 
is  reasonably  apparent  that  if  Durstine  had 
not  Called,  no  question  wouid  ever  hare  been 
made  by  the  society  as  to  his  power  to  do  as 
he  did  in  accepUng  the  note  for  a  premium, 
and  in  renewing  it 

6.  A  question  la  preaented  aa  to  the  right 
of  the  court  to  enter  a  Judgmmt  against  the 
society  for  the  amount  of  the  note  and  at- 
tOTiiey's  fees  in  advance  of  Getz's  having 
paid  anything  therew.  We  think  the  court 
pnqwrly  rendered  a  judgment  agalnnt  the  so- 
ciety and  in  favor  of  Gets  <m  account  of  the 
noto  which  it  wrongfully  refused  to  return 
to  falm.  It  is  not,  perhaps,  clear  from  the 
evidence  tlut  the  sod^  has  In  fhct  parted 
with  its  title  to  and  possession  of  the  note, 
yet  It  may  be  claimed  that  the  evidence  tends 
to  show  that  sndi  is  the  case.  If  it  shall 
appear  that  the  society  still  h<^d8  such  note, 
we  think  It  should  be  permitted  to  delivw 
it  up  in  satisfaction  of  the  said  ludgmoit  ren- 
dered against  it  and  the  Judgment  below  will 
be  so  modified.  It,  therefore,  said  society 
shall,  within  00  days  frmn  the  date  of  the 
filing  of  this  opinion,  ddlver  to  the  detfc  of 
tbe  diMrlct  court  tit  Uarsball  county.  Iowa, 
said  note  tor  tbe  use  of  Gets,  it  Shall  operate 
as  a  satisfaction  of  said  Judgment  In  favor 
of  Gets,  inclodlng  attorney's  fees,  but  not  In- 
cluding costs.  The  costs  of  this  appeal,  so 
far  as  th^  apply  to  tbe  counterclaim  <rf  Getz. 
will  be  taxed  to  the  appellant  sodetj.  An 
modified  above,  the  Judgment  bdow  la  af- 
firmed. 


PRIMGHAR  STATE  BANK  V.  BBBICK, 
County  Treasurer,  et  aL 

(Supreme  Court  of  Iowa.    Oct  25,  1885.) 

OOXSTITOTIOITAI.  LaW— TUATIOM  OV  B&KK  BtOCK. 

1.  The  fact  that  Acts  23d  Gen.  Assem.  c. 
89,  1 1,  provldefl  that  the  shares  of  capital  stock 
of  state  ba.aks  shall  be  aaemed  to  the  banks, 
and  not  to  the  indiTldnal  Bhareholders,  while 
Code,  il  818,  81ti.  provide  that  national  bank 
stock  wall  be  aasessed  as  the  personal  property 
of  tbe  owner,  does  not  render  the  same  void,  as 
In  violation  of  Const,  art  1,  8  6,  providing  that 
general  laws  shall  have  a  uniform  operation. 

2.  Acts  28d  Gen.  Assem.  c.  39,  8  1.  pro- 
viding that  the  capital  stock  of  state  banks 
shall  be  assessed  to  the  banks  and  not  to  the 
individual  shareholders,  la  a  general  law,  with- 
in Const,  art.  3,  8  30,  prohibiting  the  passage 
of  any  special  law  for  the  assessment  and  CM- 
lectlen  ef  tai 
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3.  The  fact  that,  under  Code,  «  818,  819. 
national  banks  are  liable  for  tazea  assessed 
against  the  stoclf  only  in  case  they  hold  dividends 
of  the  owner,  and  that  under  Acta  23d  Qeii. 
Assem.  c,  39,  S  1,  state  banlcs  are  liable  for 
such  taxes  absolately,  does  not  render  the  lat- 
ter uncoustitntioDal,  aa  in  Tiolation  of  Const, 
art.  S,  S  30,  prohibitins  the  pasaiiKe  of  any  spe- 
cial law  for  the  asaesHment  and  collection  of 
taxes. 

4.  Acts  23d  Gen.  Assem.  c.  39,  §  1,  provid- 
ing that  the  capital  stock  of  state  hanks  shall 
be  assessed  to  the  banks,  and  not  to  the  individ- 
ual shareholders,  is  in  harmony  with  Const, 
art.  8.  §  2,  requiring  all  property  to  be  equally 
burdened  with  taxation,  and  autborlBing  the 
leglslatnre  to  adopt  different  methods  of  ascer- 
taining Taluea'  adapted*  to  the  Tarioua  pecnllari- 
tiea  of  the  property. 

Appeal  from  district  conrt,  O'Brien  coanty; 
George  W.  Wakefield,  Judge. 
•  Action  in  equity  to  eu](dn  the  collection  of 
certain  taxes,  and  to  recover  taxes  paid.  A 
demttrro'  to  the  petition  was  sustained,  and 
judgment  was  rendered  in  favor  of  the  d^ 
fendants  tm  costs.  The  plaintiff  anteals. 
AfiJrmcd. 

Ernest  C.  Herrick.  for  appelant  Botes  & 
Roth  and  T.  J.  Coon,  for  appellees. 

ROBINSON,  J.  The  facta  shown  by  the 
pleadings  are  Butetantially  as  follows:  The 
plaintiff  Is  a  corporation  duly  organized  un- 
der the  laws  of  this  state,  and  Is  engaged  In 
the  hanking  busiuess.  The  defendants  are 
the  county  of  O'Brien  and  its  treasurer.  The 
Bharea  of  the  capital  stock  of  the  plaintiff 
were,  during  all  of  the  year  liSBl,  owned  by 
private  individuals,  none  being  owned  by  the 
piolntifF.  For  tlie  year  stated,  shares  of  the 
mpltal  stock  of  the  plaintiff  were  assessed  In 
its  name  at  the  sum  of  $6,500.  The  assess- 
ment thus  mode  was  diUy  returned  by  the 
assessor,  and  entered  upon  the  tax  lists  of 
the  county.  Taxes  to  the  amount  of  $122.&0 
were  levied  on  account  of  the  shares  so  as- 
sessed, one-half  of  which  have  been  paid  un- 
der protest  The  plaintiff  aaka  to  liave  the 
assessment  declared  void,  and  seeks  to  recov- 
er the  amount  it  has  paid,  and  to  have  the 
defendants  enjoined  from  collecting  the  re- 
mainder. A  temporary  injunction  to  restrain 
the  collection  was  duly  Issued.  The  ground 
of  demurrer  alleged  Is  that  the  facts  stated  in 
the  petition  do  not  entitle  the  plaintiff  to  the 
relief  demanded. 

Section  1  of  chapter  38  of  the  Acts  of 
the  23d  General  Assembly  Is  as  follows: 
"Section  1.  All  shares  of  the  capital  stock  of 
banking  associations  organized  under  the  gen* 
eral  Incorporation  laws  of  the  state,  known 
as  state  or  commercial  banks,  sliaU  be  as- 
sessed to  such  banks  in  the  ci^  or  town 
wberdn  located,  and  not  to  the  Individual 
shareholders."  It  aeema  to  be  conceded  that 
the  plaintiff  is  a  banking  assodation  witliln 
the  meaning  of  that  section,  and  ttiat  the  as* 
sessment  in  question  was  made  accenting  to 
its  provisions.  It  is  claimed  by  the  appel- 
lant that  the  provision  Is  void,  because  in 
violation  of  portions  of  the  coustltutiMi  of 


this  state,  which  are  as  follows:  Article  1. 
§  6;  "All  laws  of  a  general  natui'e  shall 
have  a  uniform  opei'sUon;  the  general  asM-m- 
h]y  shall  not  erant  to  any  citizen  or  class  o[ 
citizens,  privileges  or  Immunities  which  upou 
the  same  terms  shall  not  equally  belou}:  lo  all 
cttizena"  Article  3,  §  30:  "The  general  as- 
sembly shall  not  pass  local  <x  special  laws  iu 
the  following  cases:  For  the  assessment  and 
collection  of  taxes  for  state,  county  ix  road 
purposes.  *  *  *  In  all  the  cases  above 
enumerated  and  in  oil  the  cases  where  a  gen- 
eral law  can  be  made  applicable,  all  laws 
shall  be  general  and  of  uniform  ^qwmtioii 
throughout  the  stated"  It  is  not  neoessao 
to  the  validity  of  an  act  that  it  operate  upM 
all  persons  in  the  state  alik&  It  is  suffideot 
if  it  be  sesuacal  and  uniform  in  its  opoxtloii 
upon  all  persons  in  like  sttoatlon,  and  this  U 
true  whether  individuals  oc  corporations  are 
affected.  McAunlch  v.  Railroad  Co.,  20  Iowa. 
843;  Land  Co.  v.  Soper,  30  Iowa,  116.  Nor 
Is  an  act  which  prescribes  a  fixed  and  spedflc 
rule  for  the  assessment  of  the  ptoperty  of  one 
class  of  corporations  or  persons,  dlffemt  from 
that  applicable  to  other  classes,  a  qwdal  act. 
wittiin  the  meaning  of  the  oonstltutlMi.  Ttien- 
fore  it  has  been  held  that  on  act  which  pru- 
vlded  a  specific  rule  for  the  assessment  of 
express  and  telegraph  companies  operating 
and  doing  business  within  this  state,  different 
from  that  applicable  to  the  asessment  at  oth- 
&r  property,  was  not  a  special  law.  Expr«i> 
Co.  V.  EUyson,  28  Iowa,  374.  And  the  same 
rule  has  been  applied  to  the  assesam^t  of 
railway  property.  Central  Iowa  Hy.  Co.  v. 
Board  of  Sup'rs,  67  Iowa,  199,  25  N.  W.  12S: 
Chicago,  B.  &  Q.  Ry.  Co.  v.  Iowa,  V. 
155.  See,  also,  Missouri  Vol.  &  B.  Ry.  A 
Bridge  Co.  v.  Harrison  Co..  74  Iowa.  287.  :t: 
N.  W.  372.  We  are  of  the  opinion  that  the 
statute  in  quertlon  la  general,  not  because  ii 
(^erates  upon  all  persons  within  the  state 
alike,  but  because  It  ai^Hes  alike  to  all  bank- 
ing associalions  organized  under  the  general 
Incorporation  laws  of  the  state,  known  is 
"state  or  commercial  banka" 

It  la  said  that  taxes  must  be  uniform,  and. 
speaking  In  a  genei-al  sense,  thai  Is  tme;  bu' 
Ibe  rule  means  that  all  Individnals  and  a'l 
dassea  must  be  required  to  diare  anifoml.t 
with  like  individuals  and  like  daasea  the 
burdens  of  taxation.  It  does  not  mean  tiiat 
taxes  may  be  required  of  some  whljch  are  not 
exacted  of  othm,  but  that  all  persons  snbject 
to  the  same  coodltlmu  must  be  uniformly  nx- 
ed.  Warren  v.  ^nly,  31  Iowa.  38.  Abso- 
lute uniformity  and  equality  of  taxatloo  io 
all  coses,  and  with  respect  to  an  kinds  of 
property,  are  not  practicable.  City  vl  Du- 
buque V.  Chicago,  D.  &  M.  R.  Ca.  47  Iowa. 
196;  Cooley,  Taz*n«  164  et  seq.  It  Is  fclaliiied 
that  the  statute  in  questlm  is  unconstltittkutal 
because  It  applies  a  rule  of  taxation  to  itH" 
associations  to  which  It  refers  dlffamt  tr-m 
that  awlled  to  national  hynWng  aasodadoat 
doing  badness  within  the  states.  CSode.  ii 
818,  819,  provide  that  all  shares  of  sudi  bnuL- 
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Ing  asBodations  shall  be  Ineliidect  In  the  valu- 
ation of  the  peramal  ivoper^  aC  their  owner. 
In  the  assessment  of  taxes  In  the  township, 
Incorpoiated  town,  or  dty,  wbtfe  the  aasod- 
atlon  Is  located  and  not  elsewhere;  that  the 
shares  shall  beUatedbytbeprindpalaccountlng 
officer  of  the  asBoclatton,  and  that  the  associa- 
tion shall  be  liable  to  pay  the  taxes  thereon, 
and  for  that  purpose  shall  retain  so  much  of 
any  dividend  belonging  to  the  shareholder 
as  shall  be  necessary  to  pay  the  taxes  levied 
npon  his  riiares.  These  prorl^ons  make  the 
association  liable  on  the  taxes  levied  upon  the 
shares  of  a  stockholder  oiUy  to  the  amount  of 
dlrldaids  which  may  be  payable  on  account 
of  tbe  shares,  and  possibly  for  other  property 
of  the  sliarehold»^  if  any,  under  the  control 
of  the  association.  Ha^lTe*  t.  Bank,  So 
Iowa,  S7S.  Bat  the  shares  must  be  assessed 
as  the  property  of  their  owner.  An  assess- 
ment of  them  to  the  association  Is  void.  Bank 
Hoffmann  (Iowa)  61  M.  W.  418.  And  such 
shares  are  credits,  within  the  meaning  of  sec* 
tkn  814  of  tbe  Code,  from  which  the  owner 
is  entitled  to  deduct  the  debts  which  he  Is  In 
KDod  faith  owing.  First  Nat  Bank  of  AlUa 
V.  Glty  CooncD  of  Albla.  86  Iowa,  84, 62  N.  W. 
334. 

The  flections  of  the  Code  Just  considered  are 
onllke  the  act  of  the  23d  general  assembly  In 
questira.  That  prorides  that  the  shares  oS 
the  cat^tal  stock  of  the  aaaodatlMi  to  wlilch 
it  refers  shall  be  assessed,  not  to  the  share- 
bidder,  but  to  the  association.  Whether  such 
Glares  are  credits,  from  which  the  owner  may 
deduct  his  debts  for  the  purpose  of  taxation. 
Is  referred  to  in  argument,  bat  as  the  refer- 
ences so  made  are  brief,  and  since  the  ques- 
tion Is  not  necessarily  InvolTed  In  the  detw- 
luinatlon  of  the  cause*  we  prefer  to  leave  It 
undedded.  It  was  mraitloned  bat  not  decid- 
ed In  First  Nat  Bank  of  Albla  v.  Gily  Coun- 
cil of  Albla,  supra. 

If  it  be  true  that  shareholders  of  the  capital 
stock  ot  banks  which  fall  within  the  provi- 
sions of  the  act  under  consiiteratlon  cannot 
deduct  their  debts  from  the  amount  of  their 
stock  for  the  purposes  of  taxation,  is  tbs  act 
valid?  We  are  of  the  opinion  that  It  la.  The 
fact  that  national  banks  and  banks  organized 
under  the  general  incorporation  laws  of  this 
state  transact  stmihir  kinds  <tf  business  does 
not  sliow  that  th^  must  be  taxsd  accordtog 
to  the  saiqe  plan.  National  banks  are  organ- 
ised and  exist  by  virtue  of  acts  of  congress. 
Tb^  are  Instruments  ot  tbe  genwal  govern- 
ment, designed  to  aid  it  In  ^e  administration 
of  a  brandi  of  the  public  service.  The  states 
cannot  exnclse  control  over  them  excepting 
with  the  consent  of  congress,  expressed  or 
Implied,  and  the  power  of  the  states  to  tax 
them  is  derived  from  that  source.  Bank  t. 
Dearing,  01  U.  &  28;  Fbrst  Nat  Bank  of 
Albla  V.  Olty  Council  of  Albla,  supra.  They 
axe  subject  to  regulations  and  limitations  of 
power  which  have  no  application  to  state 
banks,  and  constituto  a  class  of  <»rporattous 
which  may  be  prqpwly  suhjeeted  to  a  plan  of 


taxation  different  from  that  applied  to  state 
banks.  Tbe  latter  constitute  another  class, 
with  distinct  powers  and  privileges,  and  sub- 
ject to  different  restrictions,  and  may  proi»- 
erly  be  subject  to  a  plan  <tf  taxatl<ni  applica- 
ble only  to  that  and  similar  classes.  By  sec- 
tion 28  of  chapter  00  of  the  Acts  of  the  15tb 
General  Assembly,  the  paid-np  capital  of  all 
savings  banks  organised  and  doing  bn^ess 
undei-  that  act  Is  taxed  to  the  banks,  and  not 
to  the  stockholders;  but  In  Davenport  Nat 
Bank  V.  Board  of  Bquallzatlon,  61  Iowa,  140^ 
19  N.  W.  889,  that  was  hdd  not  to  be  ft  dis- 
crimination against  national  banks,  and  It 
was  said,  as  a  general  proposition,  that  a 
state  may  provide  for  the  assessment  of  sav- 
ings-bank capital,  as  well  as  other  pn^erty,. 
In  Btuih  mode  as  it  may  deem  most  conv«ilent 
and  effective  for  tbe  collection  of  Ite  ravenne. 
In  the  case  of  Hubbard  v.  Board,  23  Iowa, 
14S,  a  distinction  based  upon  Van  Allen  v. 
Assessors,  3  Wall.  073,  between  taxing  the 
capitol  BtodE,  and  the  shares  of  capital  stock, 
of  a  bank  was  recognised,  but  It  cannot  wltli 
any  Justice  be  said  that  Inequality  of  taxation 
results  from  taxing  the  shares  separately  to 
their  owner  and  taxing  th«n  collectively  to^ 
the  bank.  The  aggregate  capital  of  an  Incor- 
porated bank  Is  vlrtu^ly  owned  by  Its  stock- 
holders, and  each  share  rcfesents  a  definite 
part  of  the  whole.  See  Iowa  State  Sav. 
Bank  v.  City  Council  ot  BnrUngton  <Iowa)  61 
K.  W.  851;  nrst  Nat  Bank  of  Alblft  T.  City 
Council  of  Albla,  supra;  Equitable  LlfO  Ins. 
Ca  V.  Board  of  BqaaUsatloa  of  Des  Moines, 
74  Iowa,  179,  37  N.  W.  141.  Therefore,  the 
aggicvato  of  the  taxes  levied  u^n  the  sei^ 
a  rate  shares  would  be  the  same  as  those 
levied  npon  the  separate  shares  takra  to- 
gethw,  or  npon  the  c^>itel  stock. 

National  hanks  are  not  liable  tw  the  taxes 
mi  the  shares  of  stock  unless  they  have  divi- 
dends or  other  prtq>erty  of  the  sliareholders 
which  may  he  used  for  tbe  paymrat  of  tbe 
texea,  while  state  banks  are  liable  for  tbe  taxes 
without  regard  to  the  dividends  or  other  prop- 
erty owned  by  the  stockholdov.  But  as  the- 
capltd  of  a  state  bank  is  really  owned  by 
■tbe  stockholders,  and  as  It  is  reduced  by  the 
amount  paid  for  taxes,  Ite  Toloe  is  reduced 
by  a  sum  equal  to  that  paid,  and  the  share- 
holders do  In  effect  pay  the  taxes,  and  equali- 
ty of  taxation  to  that  ectent  exists  under  the 
two  systems.  If  the  owner  of  shares  of  the 
capital  stock  of  a  state  bank  may  not  deduct 
from  their  amount  the  debts  he  owes,  It  may 
be  that  be  la  to  that  extent  required  to  pay 
more  taxes  than  he  would  as  the  owner  of 
shares  of  the  capital  stock  of  a  national  bank; 
but.  If  that  be  BO,  It  Is  a  mere  Incident,  and 
not  ft  necessary  result  of  the  stetute.  It  Is, 
at  most  one  of  tbe  conditions  attached  te 
the  ownership  of  stock  in  state  banks  whleb 
the  shareholder  who  owes  debts  must  be  held 
to  have  assumed  volantarlly;  for  no  one  Is 
compelled  to  be  a  shareholder  of  a  atate 
bank,  and  exact  equality  In  tbe  practical 
workings  of  any  system  of  taxation  la  not  at- 
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talnable.  and  a  pinn  for  tlie  collection  of  rev- 
enue whk'b  tlie  general  assembly  bas  deem- 
ed It  exi)edieDt  and  wise  to  adopt  ought  not 
to  be  dtfeated  because  some  taxpayers  Tolnn* 
tartly  place  tbemselres  In  racli  coudltlon  tbat 
they  ore  requli-ed  to  contribute  more  tban 
their  Joat  share  to  the  public  revenue. 

The  appellant  Insists  that  the  case  of  State 
Bank  v.  Board  of  Revenue  of  MontgomeZT 
Co.  (Ala.)  8  South.  852,  ts  In  point,  and  an 
authority  which  the  courts  sustain.  Tbe 
opinion  In  that  case  is  based  upon  provialimB 
of  the  Alabama  constttntlon  which  are  not 
fbund  in  the  constitution  of  this  state;  and 
upon  the  theory  that  "bank  shares  In  a  na^ 
tlonal  bank  and  bank  shares  In  a  state  bank 
belong  to  one  species  of  moneyed  capital," 
and  '*that  any  attempt  to  draw  a  distinction 
between  them  would  be  futile."  Hut  theory, 
as  we  have  found,  la  not  atfplirable  under  the 
laws  of  this  state,  and  we  do  not  think  that 
the  case  la  ftiirly  In  point.  In  City  of  Du- 
buque V.  Chicago,  D.  &  M.  B.  Co.,  47  lowa, 
19G,  section  2  of  article  8  of  the  ctmstltutlon 
of  this  state  was  conddered,  and  its  true 
meaning  held  to  be  "that  all  property,  wheth- 
er owned  by  corporations  or  IndiTlduals,  rtiall 
be  equ^Uy  burdened  with  taxation,  and  tiiat 
the  legislature  may  adc^t  ditterent  methods 
of  ascertaining  values^  adapted  to  the  varloas 
peculiarities  of  the  property."  The  statute 
In  controrersy  Is  in  hamumy  with  that  inter* 
pretatlon.  By  the  method  adopted  for  the 
taxation  of  shares  of  the  capital  stock  of 
state  hanks,  they  are  subject  to  the  same  rate 
of  taxation,  as  other  proper^,  and  are  re- 
quired to  bear  ttieir  Just  share  of  the  pubUe 
burden,  and  no  more.  We  conclude  that  tbe 
Judgment  of  the  district  court  Is  right,  and  it 
Is  therefore  affirmed. 


ASHTON  et  al.  t.  STORY. 

(8a^«ae  Court  of  Iowa.    Oct.  24, 1886.) 

AmAi>-WAivBR  or  OuBorioHs— Cotmnss— S» 
liBOYros  OF  OrrioiAL  Papbr — Comtist— Tkuj« 

1.  On  an  appeal  to  the  district  court  from, 
the  decUion  of  a  couaty  board  in  a  contest  over 
the  selection  of  the  official  newspapers,  d^end- 
ant  Bled  a  motion  requiring  plaintiffs  to  state 
more  particularly  the  manner  in  whic^  they 
were  aggrieved  by  the  action  of  the  board, 
which  motion  was  ovMTnled,  and  defendant 
proceeded  to  tiiat.  Sdd  that^  having  filed  no 
subsequent  pleading,  defendant  did  not  waire 
hU  rignt  to  insist  on  bis  exception  to  tbe  ruling. 

2.  Where  fraud  is  charged.  Id  a  contest  be- 
torp  a  board  of  county  supervisors  over  the  se- 
lection of  an  (^dal  county  newspaper,  it  should 
be  alleged  before  the  hearing  Is  hsd,  and  the 
■election  made. 

3.  One  to  whom  a  publisher  sends  a  news- 
paper, without  his  consent,  at  the  instance  of  a 
Hiird  person,  who  pays  the  yearly  subscription 
wice,  is  not  a  bona  fide  "subsraiber,"  within 
Code,  {  307,  requiring  tbe  county  board  to  select 
two  newspapers  hanng  the  larcest  number  of 
bona  fide  yearly  subscribers  within  the  connty 
to  be  the  official  papers  for  that  year. 

4.  On  an  appeal  from  the  decision  of  a  coun- 
ty board  in  a  contest  over  the  selection  of  official 
nevspspszt  fur  the  connlQr,  the  dlstriet  court 


must  try  the  case  on  the  subscription  Iku  uf 
the  contesting  papers,  as  deooaited  with  ib? 
county  auditor;  and  a  party  la  not  estiUeU  ti> 
amend  his  tist  by  adding  thereto  the  n.ime  of  a 
Bubscnber  alleged  to  hare  been  omitted. 

Appeal  from  district  court,  Guthrie  county; 
J.  H.  Applegate,  Judge. 

The  plaintiffs  are  publishers  of  the  Guth- 
rlan,  a  weelcly  newspaper  published  hi  Guthrie 
county.  In  January,  1893,  they  applied  to  the 
board  of  supervisors  of  that  county  to  hare 
their  newspaper  selected  as  one  of  the  offlciAl 
newspapers  of  the  county  under  the  prorisioD 
of  section  307  of  the  Code.  Tbe  board  denied 
the  application,  and  selected  the  Guthrie 
Times,  a  weekly  newspaper  published  In  tbe 
county  by  the  defendant  From  the  decision 
the  plaintiffs  appealed  to  the  district  court. 
That  tribunal  found  in  favor  of  the  platntifTs. 
and  adjudged  the  Guthrlaa  to  be  one  of  the 
official  papers  of  tbe  county  for  the  year  nam- 
ed. From  that  Judgment  the  defaidant  ap- 
peals. Affirmed. 

B.  W.  WeeiBi,  for  appellant  E.  R.  Saylei, 
for  appellees. 

ROBINSON.  J.  Tlie  list  of  anbacribers 
within  the  coun^  filed  \jj  the  plaintiffs  eaor 
talsed  086  nantes,  of  which  91  were  stilckra 
out  by  tiie  court,  leaving  80&  which  wptp 
counted  as  those  of  bona  fide  yearly  subscrib- 
ers to  the  Outhrlan.  The  Uat  filed  by  the  de- 
foidant  contained  1,012  names,  of  which  119 
were  stricken  out  leaving  888  to  be  counted 
for  the  Tlmea,  or  2  leas  than  tbe  numher 
counted  for  the  other  paper. 

1.  In  the  dtstilct  court  the  defendant  flifd 
a  motion  to  require  the  plaintiffs  to  state  more 
particularly  the  manner  In  which  tbey  were 
aggrieved  by  the  action  of  tbe  board  of  hi- 
pervlsors,  which  was  overruled,  and  of  that 
ruling  the  defendant  complains.  It  Is  said 
that.  If  tbe  ruling  was  etroneous,  tbe  defend- 
ant waived  tbe  error  hy  proeeedlns  to  trU. 
Thm  was  notblng  In  what  ha  did  InoHi- 
sistent  with  his  right  to  Insist  upcm  his  ex- 
ception to  the  ruling.  He  did  not  file  any  sob- 
sequent  pleading,  and  tboefore  does  not 
come  within  tiie  rale  of  Uann  v.  Taylor,  TS 
Iowa,  85T,  43  N.  W.  220,  and  other  cases  cited 
by  the  app^eea  But  we  do  not  find  that  the 
ruling  was  erroneous.  A  contest  of  this  kiod 
hi  triable  in  tbe  first  Instance  by  the  board  of 
supervisors  of  the  county  In  whlsta  It  Is  In- 
stituted, and  formal  pleadings  are  not  in  ail 
cases  required.  Runlon  v.  Halalet  (Iowa)  57 
N.  W.  002.  The  Issue  should  be  (vesented  to 
the  board  tot  determination,  and,  when  frsod 
Is  charged,  it  should  be  alleged  b^oie  the 
hearing  is  had  and  the  selection  of  papers  fa 
mada  Cory  v.  Hamilton,  S4  Iowa.  587.  51 
N.  W.  54.  The  Jurisdiction  of  tbe  distrlcl 
court  is  appellate;  and  It  should  try  and  de- 
cide tbe  case  made  before  the  board  of  super- 
visors. Without  deciding  that  pleadings  may 
not  be  reqnb^  by  tbe  district  court  In  soy 
case,  we  reach  tbe  ccHiduston  tiiat  thm  was 
BO  error  In  not  raqnlring  tbem  iu  tUa  om 


Digitized  by  Google 


Iowa.) 


ASHTOK 


©.  8T0BY. 


SOS 


2.  The  chief  contention  on  tUs  appeal  la 
based  upon  the  action  of  the  district  court  In 
striking  from  the  Times  Ust  36  names  which 
were  furnished  to  the  defendant  tukla*  an 
agreement  made  with  (ate  W.  H.  StUes,  hut 
which  the  court  found  wore  not  names  of  bona 
fide  yearly  snbsczibera.  The  facts  In  regard 
to  them  are  subetantlally  as  ftdlows:  In  De- 
cember, 1892,  the  defendant  and  Stiles  en- 
tered Into  an  agreement  In  writing,  a  copy  of 
which  Is  as  follows:  "This  article  of  agree- 
ment, made  and  entered  Into  by  and  between 
H.  W.  Stoy.  of  the  first  part,  and  W.  H.  Stiles, 
of  the  second  part,  aU  of  Quduie-  county, 
Iowa,  wltnesseth:  That,  for  and  In  conaid- 
eration  of  the  sum  of  twenty-five  dollars 'and 
other  valuabie  consideration,  the  party  of  the 
first  part  hereby  agi'ees  to  furnish  party  of  the 
second  part  fifty  copies  of  the  Guthrie  Times 
for  one  year,  fiom  and  including  VoL  10,  Na 
20,  to  be  sent  to  such  persons  in  Guthrie  coun- 
ty, Iowa,  as  party  of  the  second  part  sliall 
direct;  also  to  furnish  party  of  the  second 
pait  one  column  of  advertising  in  said  paper 
for  same  time  as  above  stated,  party  of  the 
second  part  to  have  the  prirllege  of  chan^g 
the  said  column  at  such  time  and  In  such 
manner  as  he  may  direct.  Said  advertise- 
ment shall  occupy  the  1st  column  or  the  upper 
half  of  the  1st  two  columns  of  the  let  page 
of  the  said  Guttirie  Times.  Dated  this  27th 
day  of  December,  1892.  H.  W.  Stoy.  W.  H. 
Stiles."  After  that  agreement  was  made. 
Stiles  banded  to  the  defendant  a  list  which 
contained  the  names  of  44  persons,  who  ap- 
pear to  have  been  residents  of  Guthrie  cotm- 
ty.  The  names  were  placed  on  the  Times  sub- 
sciiption  list,  and  a  copy  of  the- paper  was 
sect  to  each  of  the  pei-sons  thus  designated  be- 
fore the  meeting  of  the  board  In  Januai-y. 
StUes  then  sent  to  each  of  them  a  commimi- 
cation  of  wiilch  the  following  is  a  copy,  omit- 
ting the  name  of  the  person  nddressed:  "Guth- 
rie Center,  Iowa,  Dec.  27,  1892.  Dear  Sir: 
Upon  i-etlrlng  from  the  office  of  county  at- 
torney, I  have  established  a  real-estate  of- 
fice in  connection  with  my  other  business. 
Knowing  the  value  of  a  kind  word  from  per- 
sonal friends  when  occasion  offei-s,  I  have 
taken  the  liberty  to  address  you  as  such 
friend,  hoping  you  may  be  able  to  throw  some 
buslnesB  in  my  way.  As  I  do  not  feel  like 
asking  something  for  nothing,  I  have  made  ar- 
rangements with  the  publisher  of  the  Guthrie 
Times  to  furnish  a  paid-up  subscription  to  the 
Times  for  one  year  as  a  partial  consideration  for 
any  aid  you  may  extend  In  my  behalf  among 
your  neighbors.  You  will  find  inclosed  a  re- 
ceipt in  full  for  one  year  to  the  Times.  You 
will  find  my  column  advertised  In  the  paper. 
Respectfully,  etc.,  Wm.  H.  Stiles."  With  each 
communication  was  sent  a  receipt,  whicti, 
omitting  name  of  beneficiary,  was  in  the  fol- 
lowing form:  "Guthrie  Center,  Iowa,  Dec.  27, 
1892.    Received  from   Wm.  H.  SUiee.  for 

 ,  one  and  no-100  dollars  for  subsalptlon 

to  the  Times  from  Vol.  10,  No.  20,  to  Vol.  11, 
No  20,  year  coding  January  1,  1804.  U.  W. 


Stoy."  The  names  of  the  persons  to  whom 
these  Instruments  were  sent  were  duly  Insert- 
ed In  them.  We  do  not  find  that  there  was 
anything  illegal  or  unwarranted  In  the  trans- 
action coiLsldered  by  Itself.  It  appears  to  hare 
been  a  legitimate  effort  on  the  part  of  Stiles 
to  Increase  his  business,  and  the  defendant 
had  the  undoubted  right  to  be  a  party  to  it 
The  question  to  determine,  however,  is  wheth- 
er the  peisona  whose  names  were  placed  on 
the  Times  Ust  by  virtue  vC  that  transaction 
without  any  ratification  on  tiielr  part  of 
what  wu  done  thereby  become  bona  fide  sub- 
Bcilbera  for  the  paper.  Section  '307  of  the 
Code,  as  amended  (McOlaln's  Code,  S 
requi^  the  board  of  supm'lsora  ot  each 
comity,  at  tbe  January  session  of  every  year, 
to  select  two  newspapers  published  within  the 
county  having  the  lai'gest  number  of  bona 
fide  yearly  subscribers  within  the  county  to 
be  the  official  papers  of  the  county  for  that 
year.  The  reason  for  selecting  the  papers 
having  the  largest  number  of  subscribers  Is 
to  secm-e  aa  large  a  general  circulation  of  the 
official  publications  of  the  county  among  Its 
citizens  as  Is  practicable  In  two  newspapers. 
It  Is  therefore  provided  that  the  persons  to 
whom  the*  papers  are  sent  shall  be  subscribers 
in  good  faith  for  a  year  at  least,  and  not  per- 
sons to  wliom  tbe  papers  are  sent  temporarily 
for  the  purpose  of  Increashig  their  circula- 
tion. The  primary  meaning  of  the  word  "sub- 
scriber" is  to  write  uudemeatli,  as  one's  name; 
but  It  also  means  to  give  consent  to  some- 
thing written,  to  assent,  to  agi-ec;  and  a  sub- 
scriber Is  defined  to  be;  "(1)  One  who  sub- 
scribes; one  who  contributes  to  on  undeitak- 
ing  by  subscribing.  (2)  One  who  enters  his 
name  for  a  paper,  book,  map,  or  tbe  like." 
Webst  Int  Diet.  To  become  a  subscriber  to 
a  newspaper  Includes  some  voldhtary  act  on 
the  part  of  the  subscriber,  or  something  which 
Is  in  effect  sn  assent  by  bim  to  the  use  of  his 
name  as  a  subscriber.  A  person  to  whom  a 
paper  Is  sent  without  his  knowledge  or  con- 
sent, either  expressed  or  implied.  Is  not  a 
"subscriber,"  within  the  meaning  of  the  stat- 
ute. Of  the  44  persons  whose  names  were 
fumielied  to  the  defendant  by  StUes,  but  few 
ai-e  shown  to  have  approved  the  sending  of 
the  paper  to  them,  and  It  Is  not  ceiiain  that 
any  had  done  so  when  the  board  of  supervis- 
ors was  required  to  make  a  selection  of 
newspapers,  while  some  refused  to  receive  It 
We  are  of  the  opinion  that  the  district  court 
was  fully  authorized  by  the  evidence  to  strike 
from  the  Uat  of  tbe  Times  the  names  In  ques- 
tion. 

3.  Complaint  is  made  of  the  action  of  the 
court  In  refusing  to  permit  the  def^idant  to 
amend  his  Ust  by  adding  thereto  the  name  of 
a  subscriber  which  had  been  omitted.  We 
think  the  ruling  was  correct  The  diwtrict 
court  was  required  to  try  the  case  on  the  lists 
as  deposited  with  the  county  auditor,  and 
the  proposed  amendment  was  not  allowable. 
But  if  this  were  not  true,  the  error  would 
have  been  without  pi-ejudice,  as  tbe  addltioo 
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<MC  the  name  to  the  Times  list  would  not  have 
<4iaiipcd  the  remilt.  do  not  And  any  error 
In  iiroceedlnga  of  the  dlstrUrt  cotii't,  and  the 
Judgment  Is  affirmed. 


GRIMBS  T.  NORTHWESTBim  LEGION 
OF  HONOR. 
(Snpreme  Court  of  Iowa.  Oct  25,  iSOS.) 
Iksubanos  Association  —  What  Constitutes  — 
Reoclation. 

1.  A  fraternal  and  benefit  atwociatlon  that 
requires,  foV  membership,  no  medical  examina- 
tion, unless  a  betieBt  certificate  is  desired  and 
such  members  are  required  to  pay  assessments 
based  on  their  age,  with  additional  assessments, 
from  time  to  time,  on  death  losses,  is,  as  re- 
gards its  beneficial  object,  an  insarance  com- 
pnny,  subject  to  the  provisions  of  McCliiia's 
Code,  S  1733,  that  "all  insurance  companies 
or  associations"  shall  attach  to  the  policy  a 
-copy  of  any  application  which,  by  the  terms  of 
the  policy,  is  made  a  part  thereof,  or  affects 
the  validity  of  the  policy,  an  omission  to  do 
which  shall  preclude  the  insurer  from  relying  on 
the  apiilication  as  a  defense  to  the  policy. 

2.  Acts  2lBt  Gen.  Assem.  c.  t>5,  relatlug  to 
the  incorporatJoii  and  resulation  of  mutual 
benefit  societies^  and  providing  (section  20)  tliat 
corporations  domg  business  for  the  payment  of 
death  losses  by  an  assessment  on  its  members 
shall  not  be  subject  to  the  general  insurance 
laws,  and  (section  21)  that  secret  fraternal 
societies  complying  with  the  provisions  of  the 
act  shall  be  entitled  to  the  pririleges  thereof, 
does  not  exempt  a  fraternal  society  which  also 
doe^  an  Insurance  business,  but  fails  to  comply 
with  the  act.  from  the  provisions  of  McClnin's 
Code,  I  1733,  requiring  any  application  which 
affects  the  validity  of  the  policy  to  be  attached 
to  or  indorsed  on  the  policy. 

Appeal  from  district  court,  Iowa  county; 
M.  J.  Wade,  Judge. 

Action  at  law  upon  &  c^tiflcate  of  mem- 
bership In  the  defendant  company  issued  to 
Martin  L.  Ortmea,  In  which  plalutllT  Is  the 
bm^ciary.  The  district  court  sustained  a 
demurrer  to  the  defendant's  answer,  and  de- 
fendant wpeols.  Affirmed. 

Etedges  St  Rumple,  tor  appellant  8.  H. 
FalnUl,  for  appellee. 

DBEMBR,  J.  This  Is  an  ai-tlon  at  law  upon 
a  certain  certificate  of  membership  In  the  de- 
fendant company,— a  corp(»atlOD  (H^anlzed 
under  the  laws  of  this  8tate,-^ssned  to  «ia 
Martin  L.  Grimes,  In  which  the  defendant, 
upon  ccnnpllance  with  cotaln  conditions  np- 
aa  the  part  ot  Ortmes,  pnnnlBed  and  agreed 
to  pay  out  of  Its  benefit  fund  to  the  plaintiff, 
Romltha  Grimes,  a  sum  not  exceeding  $2,000. 
The  petition  all^^  that  the  defmdant  Is  a 
mutual  life  insurance  company  Incorporated 
nnder  the  laws  of  Iowa,  and  was  and  Is 
operated  on  the  mntnal,  co-operative  plan, 
for  the  purpose  of  furnishing  Its  membm 
with  life  Insurance;  that  its  objects  were  and 
are  as  follows:  "(1)  To  unite  fraternally  all 
white  persons  of  good  moral  character,  who 
are  Bodallyacc^)table,  of  sound  bodily  health, 
and  between  eighteen  and  fifty-five  years  of 
age,  and  wliose  occupation  la  not  extrahaz- 
ardous. (2)  To  improve  the  conditions  of  its 


members,  morally,  socially,  and  materially, 
by  timely  counsel,  by  encouragonent  In  busi- 
ness, by  assistance  to  obtain  emi^oymeut 
when  In  need,  and  to  provide  for  and  cow- 
fort  the  sick  and  distressed  monbers  of  the 
order.  (JS)  To  establish  a  benefit  fund,  from 
whlcb,  on  the  satisfactory  evidaice  of  the 
death  of  a  member  of  the  order  who  has  com- 
piled witii  all  Ita  lawful  reqnlrementa,  a  sdiil 
not  exceeding  tiiree  thousand  dollan  afaall 
be  paid  to  the  family,  orphans,  w  depend- 
ents, as  the  member  may  desire.  (4)  To  es- 
tablish a  reserve  fund,  from  which  benefits 
shall  be  paid  from  time  to  time  as  the  ffrand 
council,  white  In  regular  session,  may  direct, 
and  as  provided  by  tlie  laws  of  the  grand 
coundL"  It  further  alleges  the  Issuance  and 
delivery  on  August  30,  189S,  of  a  certiflcnte 
of  membership  by  the  defendant  company  to 
Martin  L.  Orimn,  as  before  referred  to.  It 
also  aven  tbat  on  Octobw  7,  18^  said  Mar^ 
tin  li.  Grimes  died;  that  he  had  fully  ccmu- 
plied  with  all  the  rules  and  r^latims  of 
the  defendant  company,  and  was  In  gooA 
standing  at  the  time  of  hia  death;  that  no- 
tice and  prottfs  at  death  were  given  defend- 
ant as  required  by  the  cwtiflcate.  The  de- 
fendant, in  answer,  denied  that  it  is  a  mutual 
life  Insurance  company,  and  that  It  Is  operat- 
ed im  the  mutual,  co-t^ratlve  plan,  for  the 
purpose  of  furnishing  Its  members  with  life 
insurance.  It  avers  that  It  is  a  secret,  fra- 
ternal Institution,  at  a  benevc^t  and  chari- 
table character,  Incmporated  under  the  lawM 
of  this  state  In  the  year  iS&i;  that  It  has 
never  complied  with  the  law  (Acts  21  St  Geri. 
Assem.  c.  65)  In  reference  to  mutual  inanr- 
ance  companies  doing  business  on  the  mu- 
tual, assessment,  co-operative,  or  natiual  pre- 
mium plan;  end  that  Us  business  and  ob- 
jects are  as  defined  In  Its  articles,  which  are 
set  forth  hi  the  petition.  It  states  tbat  Its 
membera  are  honorary  and  beneficial,  the  first 
being  restricted  to  wives,  fanabanda,  tooth- 
ers, an^  risters  of  ben^clal  members,  and 
tbat  good  character  and  social  standing  Is  a 
prerequisite  to  membershipt  eltiier  hoacoarr 
or  benefidaiy;  that  the  laws  ot  the  society- 
provide  toe  investigation  and  report  of  a  com- 
mittee on  the  character  of  the  applicant,  and 
the  question  Is  submitted  to  a  vote  of  all 
membera  present  of  the  council  which  appli- 
cant  desires  to  Join;  tbat  Its  lawa  provide  ftK- 
a  relief  committee,  whose  du^  it  is  to  visit 
the  sick  or  disabled,  and  report  at  each  stated 
session;  that  tiie  laws  also  provide  for  bene- 
fits in  case  (tf  ^kness.  aftw  any  member 
shall  have  been  six  months  in  good  standing. 
It  fnrtbw  alleges  that  abont  August  27, 1890, 
said  Martin  L.  Grimes  made  application  for 
member^lp  In  defendant  company,  and  at 
the  time  made  answen  to  certain  IntemqE- 
atories  therein  contained,  which  were  fktoe 
and  untrue;  tbat  these  Btatem«ita  were,  by 
the  terms  and  conditions  of  the  application, 
made  part  (tf  the  cmtract  between  the  mem- 
bCT  and  the  association,  and  were  wamn- 
tics  on  the  part  of  Grimes;  and  that  Grimes 
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well  knew  that  tlio  statements  and  repreaen- 
tationa  made  in  satd  application  for  Ineur-' 
ance  were  false.  A  copy  of  tbe  appllcatlrn 
fs  attached  to  the  answer.  Thereafter  plain- 
tiff filed  an  ammdment  to  her  petition.  Bet- 
ting forth  the  constitution  and  by-laws  of 
the  defendant,  In  addition  to  the  articles  of 
Incoi-poratlon,  and  then  filed  a  demurrer  to 
the  auHwer,  based  upon  the  ground  that,  as 
no  copy  of  the  application  was  attached  to  or 
indorsed  upon  tbe  policy  or  ceitltlcate  declar- 
ed on,  the  alleged  false  statements  or  repre- 
sentatloua  or  breach  of  warranty  was  no  de- 
fense to  the  action.  The  court  suataloed  this 
demurra*,  and  rendered  Judgment  for  plain- 
tlff,  and  defendant  appeals. 

McClain's  Code.  |  1733  (Acts  18th  Gen.  As- 
sem.  c.  211,  I  2),  Bo  far  as  material,  is  as 
follows:  "All  Insurance  companies  or  asao- 
ciatlous  shall  upon  the  Issue  or  renewal  of 
any  policy  attach  to  snch  policy  or  endorse 
thereon,  a  true  copy  of  any  application  or  rep- 
I'esentations  of  the  aasured  which  by  the  terms 
of  snch  policy  are  made  a  part  thereof,  or  of 
the  contract  of  insnrance  or  referred  to  there- 
in, or  which  may  in  any  mannei'  afTeet  thi: 
validity  of  snch  policy.  The  omission  so  to  do 
shall  not  render  the  policy  Invalid,  but  if 
any  company  or  association  ne^rlects  to  com- 
ply with  the  requlr^euts  of  this  section,  it 
sliail  tarerer  be  precluded  from  pleading,  sl- 
itting or  proving  such  application  or  repre- 
Keutations  or  any  part  thereof  or  falsity 
thereof  or  any  parts  thereof  in  any  action  up- 
on such  jwlicy.  •  •  •"  Defen^nt's  coun- 
sel urge  two  propositions  as  decisive  of  tbe 
case  at  bar:  (1)  They  Insist  that  defendant 
is  not  ft  life  insurance  company,  but  they  say 
it  is  a  secret,  fraternal  society  or  Institution, 
of  a  benevolent  and  chai-itable  character,  and 
that  the  provision  of  McClain's  Code  before 
iiuoted  is  not  applicable  to  It.  (2)  They  con- 
tend that,  If  It  should  be  held  that  it  is  a 
life  Insurance  company,  it  Is  not  such  a  oae 
as  is  contemplated  in  the  aforesaid  statute, 
aud  that  this  act  of  the  general  assembly,  re- 
quiring a  cc^y  of  the  application  to  be  at- 
tached to  or  indorsed  upon  the  policy,  has  no 
application  to  the  case. 

1.  Our  first  Inquiry  will  be  with  reference 
to  the  chamcter  of  defendant.  It  was  Incor- 
)X>rBted  under  the  general  lncorp<fratiOD  laws 
of  this  state  In  the  year  1884,  for  the  objects 
stated  In  the  petition;  and  tbe  articlea  also 
provided  that  It  should  have  certain  fra- 
ternal forms  and  ceremonies,  and  should  be 
a  fraternity  or  secret  society.  The  trusteea, 
directors,  or  managers  were  to  be  known 
and  designated  as  "grand  commander," 
"grand  vice  commander,"  "past  grand  com- 
mander," "grand  secretary,"  "grand  treas- 
urer." "grand  chaplln,"  "grand  guide," 
"grand  warden,'*  "grand  sentinel,"  "three 
grand  trustees,"  and  a  medical  examiner  in 
chief.  The  constitution  of  the  grand  council 
declared  the  object  of  the  order  to  be  about 
as  stated  In  the  articles  of  Incorporation.  It 
provided  for  a  grand  council,  aud  whoehoold 


compose  It;  named  the  officers,  their  terms, 
duties,  etc;  provided  for  passwords  for  sub- 
ordinate councils;  recognized  the  secret  work 
of  the  order;  and  provided  for  visitation  by 
grand  officers  for  Instruction  in  the  secret 
work.  It  provided  for  the  instruction  of 
councils  under  the  authority  of  the  gmud 
officers;  named  and  defined  the  duties  of  sub- 
ordinate officers;  required  the  instituting  offi- 
cers of  new  councils  to  instruct  and  exempli 
fy  secret  work;  provided  for  expulsion  from 
the  order  for  revealing  any  of  tbe  secrets, 
grips,  etc.  Applicants  for  membership  were 
required  to  be  white  people,  of  good  moral 
character,  and  socially  acceptable.  No  med- 
ical examination  was  required,  as  we  under- 
stand It,  unless  one  desired  to  take  a  benefit 
certificate.  One  of  the  declared  objects  of 
the  association  was  to  improve  the  condition 
of  Its  memlwrs,  morally,  socially,  and  mate- 
tially,  by  encouragement  In  business,  as- 
sistance to  obtain  employment  when  In  need, 
and  to  provide  for  and  comforlfslck  and  dis- 
tressed members.  Provision  was  also  made 
for  trial  and  expulsion  of  members  for  cer- 
tain ofi!ense8.  In  addition  to  all  this,  and 
many  other  matters  which  might  be  mention- 
ed, a  third  object  of  the  association  was  to 
establish  a  benefit  fund,  from  which,  on  sat- 
isfactory proof  of  death,  a  sum  not  exceeding 
$3,000  should  be  paid  to  some  one  of  the 
member's  family,  as  he  might  direct.  This 
vpas  to  be  accumulated  by  mutual  contribu- 
tions or  assessments,  based  uiM>n  the  age  of 
each  member,  on  a  regular  scale,  to  be  estab- 
lished from  time  to  time.  A  rigid  medical 
examination  was  required  of  proposed  mem- 
bers. On  admisfiou  each  member  was  re- 
quired to  pay  the  medical  examlner'a  fee,  to- 
gether with  tbe  amount  of  one  assessment, — 
the  asseasments  being  fixed  in  the  by-laws,— 
based  upon  the  age  of  the  member.  Addi- 
tional assessments  were  required  to  be  paid 
from  time  to  time  on  death  losses,  and  It 
was  furthOT  provided  that,  when  one  regular 
assessment  upon  each  member  did  not 
amount  to  $3,000,  what  was  called  an  "emer- 
gency bmefit  fund"  might  be  called.  The 
association  also  agreed  to  pay,  upon  the 
death  of  a  member,  a  certain  amount,  vary- 
ing from  ?1,000  to  $3,000,  depending  upon  the 
class  to  which  the  member  belonged,  provid- 
ed that,  shotUd  a  death  occur  when  one  regu- 
lar assessment  upon  each  member,  less  the 
reserve  fund,  together  with  the  emergency 
fund,  would  not  amount  to  $3,000,  then  the 
sum  to  be  paid  should  be  a  pn^rtlonate 
amount  of  one  regular  assessment  upon  each 
member  in  good  standing  in  the  ord&v  at  date 
of  death,  together  with  the  emergency  fund, 
according  to  the  class  of  the  member,  and 
such  amount  is  all  that  can  be  claimed  by 
any  one.  According  to  the  by-laws,  one-fifth 
of  each  nsscssmout  was  to  be  transfm^d  to 
the  reserve  fund,  and  this  fund  was  required 
to  be  invested,  and  could  not  l)e  used  in  pay- 
ment of  beneficiary  claims,  unless  by  vote  of 
three-fourths  of  the  members  of  the  grand 
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cooDcU.  The  association,  as  we  have  seen, 
issued  certlUcates  of  membcrsblp,  in  wlilcfa 
it  a^n'eed  to  pay  the  beneficiary  a  sum  not 
exceeding  a  certain  amount,  upon  conditions 
uot  necessary  to  be  here  stated.  We  have 
set  forth  enough  with  reference  to  the  char- 
acter of  this  organization  to  demonstrate 
that  it  is  dual  in  nature.  Its  professed  ob- 
jects are  fraterulty,  benerolence,  and  charity, 
and,  lu  addition,  a  more  substantial  feature, 
iu  wliich  It  promises  to  pay  a  certain  sum, 
upon  the  death  of  a  member,  to  the  bene- 
ficiary. It  has  many  features  common  to 
mutual  benefit  societies,  and.  If  the  secret 
part  were  divorced  from  the  beneficial,  tt 
would  very  clearly  be  a  mutual  benefit  so- 
(riety,  pure  and  simple.  With  the  secret,  the 
fraternal,  and  the  charitable  paii:  of  the  so- 
ciety, we  have  nothing  to  do.  This  action  Is 
to  recover  a  sum  of  money  claimed  to  be  due 
oo  contmct  to  the  beneficiary  of  one  of  the 
beneficial  members,  and  It  is  of  its  chai'acter 
as  a  beneficial  society  or  busioess  organiza- 
tion that  we  are  to  Inquire.  It  is  well  set- 
tled that,  la  dealing  with  such  societies,  very 
different  rules  apply,  and  varying  conclu- 
sions will  be  reached,  as  we  con^der  one 
class  of  objects  or  the  other.  Looking,  thea, 
to  the  beneficial  part  of  this  organization,  its 
objects  and  pm'poses,  we  tlilnk  it  manifest 
that  its  business,  In  form  and  substance,  is 
life  Insurance,  although  not  based  upon  the 
ordinary  principles  underlying  the  philosoph- 
ical tlicory  of  life  insurance.  It  Is  based 
almost  wholly  on  assessments  levied  from 
time  to  time,  as  occasion  may  require,  and  is 
a  cheap  form  of  Insurance.  There  Is  here 
an  agreement,  for  a  consideration,  rlz.  the 
assessmeuts  paid  and  to  be  paid,  by  which 
uoe  party  promises  to  make  a  certain  pay- 
ment of  money,  upon  the  death  of  another, 
to  a  beneficiary  who  is  named  in  the  cer- 
tificate. As  said  by  Gray,  J.,  in  Com.  r. 
Wetherbee,  105  Mass.  149,  "AU  that  U  req- 
ulBlte  to  constitute  such  a  contract  is  the 
payment  of  the  consideration  by  the  one, 
and  the  promise  ot  the  otiier  to  pay  the 
amount  of  the  insurance,  upon  tlie  bappoi- 
ing  ot  injury  to  the  subject,  by  a  contin- 
gency contemplated  in  the  c<mtract"  This 
is  insurance,  as  defined  by  the  courts.  If 
this  be  It,  then,  clearly,  defendant  ia  an  in- 
surance company.  That  an  association  may 
have  this  dual  character  Is  well  settled  by 
authority.  See  Bac.  Ben.  Soc.  §8  1-14.  and 
State  T.  Miller,  CO  Iowa,  2Q,  23  N.  W.  24t. 
It  seems  to  be  equally  well  settled  that,  as 
a  benefit  society,  it  Is  an  insurance  compa- 
ny. May,  Ins.  i  550a;  Bac.  Ben.  Soc.  §§  51, 52; 
XibL  Mut.  Ben.  Soc  »  1Q3~1C5;  State  v. 
Miller,  supra;  State  v,  Nichols,  78  Iowa,  747, 
41  N.  W.  4;  Assurance  Fund  v.  Allen  (Ind. 
Sup.)  7  N.  E.  317;  Supreme  Lodge  v.  Knight 
ilnd.  Sup.)  20  N.  E.  470;  State  v.  Standard 
lilfe  Ass'u,  38  -Ohio  St  281;  Prader  v.  As- 
sociation (Iowa)  63  N.  W.  eOl.  We  think  de- 
fendant is  a  life  insurance  company,  and  that 
it  is  governed  by  all  the  laws  of  tlils  state 


relating  to  life  insurance,  unless  there  can  be 
found  something  in  the  statutes  exempting  it 
from  the  operation  of  these  laws,  and  par- 
ticularly the  law  with  reference  to  attaching: 
a  copy  of  the  application  to  its  certificates; 
and  tills  brings  us  to  tlie  second  questioD 
discussed  by  counsel 

2.  It  la  contended  that,  while  the  langoase 
used  in  section  1733  of  McCIain's  Code  may  be 
broad  enough  to  cover  the  defendant  com- 
pany, yet  that,  when  this  statute  is  construed 
with  other  prorlstona  of  the  law,  it  Is  ap- 
parent that  the  legislative  did  not  intend  it 
to  apply  to  such  companies  as  the  defendant. 
A  . very  able  and  Ing^ious  argument  ts  made 
by  appellant's  couusel  upon  this  proposIHon. 
Resort  ts  had  to  the  contextual  argument.  We 
have  a  statute  (section  2372  of  the  Code) 
which  exempts  the  avails  of  life  Insurance 
from  the  debts  of  the  deceased.  Originally 
the  act  read,  "The  avails  of  any  life  iuaiir- 
ance  *  •  *  are  not  subject  to  the  debts  of 
the  deceased."  The  ISth  general  asaemblr 
amended  the  law  by  adding  after  the  word 
"Insurance,"  "or  any  other  sum  of  money 
made  payable  by  any  mutual  aid  or  baierolent 
society  upon  the  death  of  a  member  of  sucb 
society."  Acta  1880,  p.  o.  Chtim  is  made  that 
the  legislature  understood  that  benefit  socie- 
ties were  uot  insurance  companies,  dse  tUs 
amendment  would  not  have  been  made. 
Whatever  of  force  there  may  be  In  this  sug- 
gestion is  met      the  fact  that  section  1182 
of  the  Code,  providing  for  the  exemption  of  a 
policy  ot  Ufe  Insm-ance  from  execution,  which 
is  In  pari  materia,  was  not  amended.  More- 
over, if  there  were  no  such  materialixlne' 
fact,  we  would  hesitate  Iwfore  placing  the 
construction  asked  upon  the  words  "all  Insur- 
ance companies,"  In  section  1733  of  McCIain's 
Code,  because  of  the  amendment  to  section 
2372.  The  words  used  are  unambiguous;  are 
broad,  comprehenslre,  and  significant;  and 
the  rule  commending  consideration  of  the  con- 
text Is  subject  to  the  quaUficatloa  that,  if  the 
meaning  of  the  words  can  bs  found  in  the 
section  its^,  it  ought  to  be  there  sought, 
without  recourse  to  anything  beywid.  The 
beneficial  purpose  of  the  statute  under  con- 
sideration is  so  manifest,  the  object  of  the 
provision  so  apparent,  and  the  results  so 
salutary,  when  applied  to  any  farm  of  insur- 
ance in  which  an  appIlcatl(Hi  is  attempted  to 
be  made  a  imrt  of  the  poUcy,  that  we  think 
the  legislature,  by  the  use  of  the  words  "all 
Insurance  companies  or  associations,**  intend- 
ed to  cover  every  form  of  Insurance.  Indeed, 
we  have  already  held  that  notwithstanding 
the  fact  that  the  act  was  found  in  the  ar- 
rangement of  the  Annotated  Code  under  the 
head  of  "Fire  Insurance,"  and  the  further 
fact  that  the  marginal  notes  and  headings  re- 
ferred to  It  as  i*elating  to  fire  insurance;  yet 
It  was  applicable  to  life  as  well  as  fire  insur- 
ance companies.    Cook  v.  Association,  74 
Iowa,  746.  35  N.  W..  500.  And  In  the  cases  of 
Newman  v.  Association,  76  Iowa.  56,  40  X. 
W.  87,  and  McConueU  v.  Association,  TO  Iowa, 
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757,  48  N.  W.  188,  we  held  that  the  pro- 
rlidfHw  oS  the  act  were  applicable '  to  all 
kinds  ot  Innuance  and  policies,  Indodlng 
Uioae  laaiied  by  mutoal  beneflt  awodatioiis 
uixiu  the  asseBsment  plan.  In  the  year 
ISSSa  the  legislature  passed  an  act  fSOat  Gol 
Asttem.  c.  6Q)  regulating  the  organizatiim 
and  opoatlon  ot  mutual  benefit  sodettes, 
proTldine  that  before  commencing  bast- 
ness  they  shall  adopt  arUclea  of  Incoivo- 
raOon  setting  forth  the  plan  of  bnainess, 
which  abatt.  be  submitted  to  the  auditor  of 
state  and  attom^  gmeral  for  approval,  and 
cuutalulng  varions  other  ^vlBlons  with  ref- 
erence to  tlw  conduct  of  the  business.  Seo- 
tioD  20  of  the  act  proTides  that  "anjr  corpora- 
tion or  assodatifm*  doing  business'  In  this 
state  which  prorides  In  the  main  for  the  pay- 
ment of  death  losses  *  *  *  by  any  assess- 
ment upm  its  members  or  upon  the  natural 
prcuuinm  plan  shall  for  the  purpose  of  this 
act  be  deoned  a  mutual  benefit  association 
and  shall  not  l)e  subject  to  the  general  insur-  j 
ance  laws  this  state  regulating  life  insm-^ 
ance.  *  *  *"  Sectlon21:  "Nothing  In  this  act 
shall  be  cfuistmed  to  apply  to  any  secret  fra- 
ternal society  nor  any  association  organized 
aol^  for  benevolent  purposes  and  composed 
wholly  of  manbers  of  one  occupation,  guUd, 
profesfiloa  or  religions  denomination,  provid- 
ed that  any  such  society  or  organization  nam- 
ed above  in  this  section  shall,  by  complying 
with  the  provisions  of  tlds  act,  be  entitled  to 
all  the  privileges  and  be  amenable  to  the  ob- 
ilgatiims  of  this  act"  The  defendant,  In  an- 
swer, pleads  afflrmatively  that  it  has  never 
complied  with  tlie  provisions  of  said  chaptnr 
tI5,  and  It  certainly  la  not  incwporated  under 
that  statute.  It  was  organized  prior  to  the 
enactment  of  this  law,  and  never  reincorpo- 
rated tlievunder,  if.  Indeed^  It  was  required 
to  do  so.  Mo  doubt,  the  reason  of  it  was  that 
it  cooddered  Itself  a  secret  fraternal  soclet}-, 
oigWilBfld  solely  fw  benevoloit  purposes,  un- 
der the  provisions  ot  section  21,  before  quot- 
ed. But,  as  we  have  seoi,  it  Is  not  snch  so- 
ciety,-4hat  Is,  it  is  such,  but  more;  It  Is 
also  an  Insurance  company.  It  seems  to  be 
organized  under  tiOe  9,  c.  2,  for  the  purpose 
of  doing  the  business  ctmtemplated  by  sec- 
tion 1160  <tf  the  Code.  The  question  then  Is, 
le  It.  19'  section  20,  c.  65,  Acts  21st  Gen. 
Asaem.,  relieved  from  the  operation  of  sec- 
tion 1733  of  McCIaln's  Code,  with  reference 
to  attaching  copies  of  the  appllcatiOD  to  Its 
certificate  or  policy?  The  question  seems  to 
be  squarely  decided,  odvosely  to  appellant, 
in  McConnell  v.  Association,  70  Iowa,  760, 
43  N.  W.  188.  It  Is  Insisted,  however,  that 
the  ptdnt  here  ivesettted  ms  not  raised  in 
tliat  case:  We  think  It  was  directly  hivolved, 
and  squarely  decided.  But,  if  tliis  be  not  so, 
it  is  qnite  clear  that  sectlm  20  i-elates  to  in- 
surance companies  or  benevolent  societies 
which  are  organised  and  are.  (derating  under 
the  provisions  of  the  act  Unless  It  was  so 
organised  or  is  so  operating,  It  Is  certainly  not 


^titled  to  the  beu^ts  of  section  2U.  Wbat- 
evo*  may  be  the  true  rule  with  reference  to 
companies  or  assoclaticns  organised  and  os^ 
eracing  under  the  Acts  of  the  21st  General  As- 
sembly, we  think  It  clear  that;  as  defendant  Is 
not  so  organised  or  operating.  It  cannot  claim 
the  benefits  thereof.  It  is  no  answer  to  say 
that  It  is  protdUted  from  doing  business,  ex- 
cept It  be  done  under  this  act,  for  it  admibt 
it  has  not  complied  with  Its  provisions,  and  Is 
not  operating  thereunder.  Again,  It  is  only 
for  the  purpose  of  Acts  21st  Gen.  Assam,  c. 
05,  tliat  cotvoratlons  are  to  be  deemed  mu- 
tual beneflt  associations,  and  not  subject  to 
the  general  Insurance  laws  of  the  state.  The 
purpose  of  the  act  was  to  regulate  the  organ- 
ization and  operation  of  such  mutual  benefit 
societies  as  should  ccnnply  therewith.  There 
Is  no  express  repeal  of  section  1733  of  Uv- 
01aln*s  Code,  and  such  companies,  and  such 
only,  as  are  oi^nlzed  or  are  opei-ating  under 
Acts  21st  Gen.  Assem.  c.  65,  ar^  relieved 
from  the  operation  thereof.  The  question 
presented  seems  to  be  ruled  by  the  McConnell 
Case,  before  cited,  and  what  we  have  said 
Is  simply  an  amplifiGatlm  of  the  reasons  sup- 
porting the  doctrine.  From  what  we  have 
said,  it  Is  apparent  that  our  views  are  in 
harmooy  with  those  of  the  learned  district 
judge,  and  the  Judgmcat  is  affirmed. 


FABKELL  v.  GITT  of  ST.  PAUL. 
(Snpteme  Court  of  Minnesota.    Oct  24,  1805.) 

POBUO  IXPROVBHSSTS-^OMICBHT  n»  SpsaAL 
ASSSSSMBNT— KbS  JUDICATA. 

1.  In  improTing  the  atreet  la  front  of  plain- 
tiCf'e  lot  the  city  wrongfnUy  graded  down  the 
street  below  the  established  grade,  and  wrong- 
fally  removed  the  lateral  support  of  the  lot^y 
reasoD  of  which  plaintiff  was  damaged.  The 
city  made  a  special  aeaessment  against  the  lot 
to  pay  for  such  improrement  and  procured  a 
tax  iodsTmeot  'bEainst  the  lot  for  the  tax  so  jeT- 
ied.  The  plaintiff  did  not  appear  in  such  pro- 
ceedings, or  defend  againat  Uie  application  for 
Judgment  Udd,  this  jndgment  la  not  against 
the  plaintiff,  but  against  the  lot  I"  a  proceeding 
in  rem,  and  does  not  estop  him,  only  so  far  sa  it 
affects  his  right  to  or  ownership  of  the  lot  since 
the  same  was  seized  in  the  proceedings  in  rem, 
and  does  not  estop  him  from  asserting  that  such 
improvement  of  the  street  prior  to  snch  seisnre 
was  ttH^oaa. 

2.  Whether  snch  Judgment  would  eatop  him 
if  such  wrongful  improvement  were  made  after 
snch  selsore,  gosere. 

(Syllabos  bj  the  Coort.) 

Appeal  from  district  court.  Ramsey  coun- 
tj-;  Charles  E.  Otis,  Judge. 

Action  by  MI<'hnel  J.  Farrell  against  the  city 
of  St.  Paul.  Defendant  had  Judgment,  and 
plaintiff  appeals.  Itevei-sed. 

S.Ii.&W.L.Plei-w,eoi- appellant  E..T.l>ui> 
nigh  and  Bobertaon  Howard,  for  respoiideuL 

CANTT,  3.  Plaintiff  Is,  and  shice  1891  has 
been,  the  owner  of  a  certain  city  lot  situated 
in  St  Paul,  and  having  a  frontage  ot  40  feet 
on  Wells  street  In  1892  the  city  excavated 
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ADd  graded  down  the  half  of  mid  street  ad- 
julnlDg  said  lot,  five  feet  below  the  legal 
and  established  grade,  and  erected  a  retain- 
ing wall  In  the  middle  of  the  street,  lesTlng 
the  other  half  of  the  street  at  the  established 
frrade,  thereby  giving  the  street  s  dual  grade. 
In  doing  the  grading  the  city  remoTed  the 
lateral  support  of  plalntlfTs  lot  where  It 
abuts  on  the  street.  TtilB  act!<m  la  brought 
to  recorer  the  damages  to  the  lot  caused  by 
■80  removing  the  lateral  support,  and  also 
tlie  damages  caused  by  gi-ading  down  the 
street  below  the  natunil  surface  of  Oie  lot 
and  the  established  grade  of  the  street,  there- 
'by  depriving  the  lot  of  means  of  access  to 
the  street  On  the  trial  It  was  stipulated 
that  the  judge  should  determine  all  questions 
Id  the  case  except  the  amount  of  damages, 
which  should  be  determined  by  the  Jury. 
The  Jury,  by  their  special  verdict,  found  that 
plaintiff  was  damaged  by  reason  of  the  re- 
moval of  the  lateral  supptHt  of  the  lot  In  the 
sum  of  fOO,  and  by  reastm  of  the  grading 
■down  of  the  street  below  the  established 
Krade  in  the  sum  of  ¥225.  Tfaerenptw  the 
Judge  filed  his  findings  of  fact  and  conclu- 
sipns  of  law,  in  which  he  found  for  defend- 
-ant,  on  the  ground  that  a  certain  tax  judg- 
ment entered  against  this  lot,  for  the  tax  lev- 
led  against  it  on  a  special  aBsessment  to 
pay  for  the  grading  in  question.  Is  a  con- 
■^duslve  adjudication,  so  far  as  the  lot  and  the 
plaintiff  are  concerned,  that  the  grading 
was  legally  done,  and  that  said  judgment  is 
«  bar  to  this  action,  and  estc^  the  plaintiff 
from  asserting  that  the  grading  In  question 
was  wrongfuL  From  die  judgment  entered 
Ibereon  in  favcv  defendant,  plaintiff  ap* 
9sb1>< 

The  tax  judgment  Is  qnesUon  was  entered 
In  a  proceeding  in  rem  against  the  lot,  com- 
menced on  published  notice.  Plaintiff  was 
not  personally  served,  with  notice,— no  such 
-service  is  required  by  the  statute,— and  he 
did  not  appear  In  the  proceeding,  or  def«id 
against  the  application  tor  judgment  It  is. 
perhaps,  trm,  as  stated  by  the  learned  judge 
of  the  court  bdow,  that  If  the  work  was  Il- 
legal the  city  was  not  entitled  to  Judgment, 
4uid  If  that  defMise  had  been  made  In  that 
proceeding  It  would  have  prevailed.  But  the 
only  consequence  flowing  fitHU  the  failure 
to  make  such  d^ense  is  that  it  has  been  con- 
clusively adjudicated  that  the  lot  in  qnes- 
tion  owes  the  city  ot  St.  Paul  f  142  for  dtring 
this  grading  and  certain  costs,  and  that  the 
lot  Is  c<»idemned  to  pay  the  same.  This 
Judgment  is  against  the  plaintiff  only  so  far 
as  it  affects  his  right  to,  or  ownership  of, 
the  lot  since  the  seizure  of  the  same  In  the 
tax  proceedings,  and  does  not  estop  him 
Cftnn  asserting  that  prior  to  such  seizure, 
he  was  the  owner  of  the  lot,  in  full  poeses- 
lAaa  thereof,  and  entitled  to  all  the  rights 
and  entrfumoito  of  such  ownership.  The 
court  does  not  find  any  facts  from  whltA  it 
appears  that  the  lot  was  st^-iKed  In  the  pro- 
ceedbigs  in  rem  before  the  trespass  In  ques- 


tion was  committed.   What  the  ^ect  wo>uld 
be  if  it  bad  so  found,  we  wlU  not  now  deter- 
mine, as  the  point  has  not  beoi  argued.  The 
burden  was  on  the  defendant  to  establish  ev- 
ery fact  necessary  to  sustain  Its  defense  ot 
former  adjudication,  and,  as  far  as  appears 
by  the  record.  It  has  failed  to  do  sa  Just 
how  far  a  judgment  In  rem  estops.  In  a 
collateral  proceeding,  the  ivartles  Immediate- 
ly Interested  and  their  privies,  and  how  far 
It  estops  the  whole  wwld.  are  questions  hanl 
to  determine  from  the  books.  Respondent 
lias  cited  a  number  of  cases  In  which  It  faa< 
been  held  that  a  judgment  In  rem  in  a  coon 
of  admiralty,  condemning  the  vessel  for  rea- 
sons appearing  in  the  record.  In  conclnslre 
against  tlie  owner,  in  a'  suit  hy  bim  on  the 
policy  of  Insurance  for  the  los*,  that  sach 
reasons  In  fact  existed,  and  If  the  facts  tbos 
established  constitute  a  breach  of  the  war- 
ranty of  the  owner  to  the  Insurvr,  the  owner 
cannot  recover.   As  applied  to  this  dass  nt 
cases,  this  Is  a  well-established  rule  of  law. 
Crondson  v.  Leoniird,  4  Cranch,  434.  and 
cases  cited;  Bradstreet  v.  Insurance  Co.,  3 
Sumn.  GOO,  JPed.  Cas.  Na  1,798;   Street  v. 
Insurance  Co.,  12  Rich.  Law,  13;  Baxter  t 
Insurance  Co.,  6  Mass.  277.   But  as  «stab- 
lisliiug  a  general  principle  of  law.  api^lcabl- 
to  all  classes  of  cases,  this  rule  canaot  be 
upheld.  As  the  whole  world  are  partlea  to 
a  proceeding  In  mn.  It  would  amount  to 
saying  that,  as  to  the  foots  necessarily  pass- 
ed upon  and  adjudged  to  exist  by  tbe  lodg- 
ment In  ran,  there  arises  an  estoppd  by  ver- 
dict against  every  one  In  every  collateral 
proceeding,  and  that  every  one  in  tbe  world 
is  conclusively  estopped  from  dlsptttlns  tbe 
existence  of  such  facta  This  would  amoant 
to  saying  that  a  Judgment  In  rem  has  tbe 
same  effect  In  oil  collatnal  matters,  all 
ova-  the  wwld,  that  an  edict  of  tbe  car  bns  In 
tbe  Russian  dominions,— a  result  ttiat  would 
be  most  appalling.   IBnt  It  Is  said  tbat  tbe 
cases  wblch  we  have  dted  only  go  to  tbe 
extent  of  luldlng  tbat  a  Judgment  In  ran  bas 
this  effect  as  against  a  party  direct^  Inter- 
ested, and  in  favor  of  a  party  c6Uat«ally  In- 
terested.   Let  US  analyse  ttals  imposition. 
Supposing  that,  in  such  a  case  as  tikoae  a^ 
ready  cited,  A.  Is  Interested  directly  In  a 
proceeding  In  rem.  and  Is  also  Interested  In 
a  collateral  matter  involving  tibe  same  Cacts. 
In  which  collateral  matter  B.  Is  also  Inter- 
ested.   Now,  It  is  wdl-settled  tbat,  In  anb- 
sequent  litigation  between  A.  and  B.,  B.  Is 
not  bound  by  the  judgment  In  the  iwoseetUng 
in  rem,  because  he  bad  no  <Unct  Interest 
wblcb  entitled  blm  to  appear  and  defiend 
In  that  procee^ng.  Therefore,  Oie  judgment 
in  that  proceeding  cannot  estop  blm.  Tlien. 
bow  can  It  tie  hdd  that  as  betwem  A.  and 
B.,  It  estops  A.?   Sucb  estoppels  must  be 
mutual.  Then.  If  tbe  estoppel      TOiUct  Is 
not  equally  binding  on  every  me  In  the  warU 
In  all  collateral  matters,  so  as  to  make  it 
mutual,  these  cases  are  unsound  In  principle. 
The  ouly  ground  on  which  they  can  bs  sns- 
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talned  la  that  public  policy  has  attached  to 
tbe  warranty  of  legality  made  by  tbe  tosured 
to  the  Insurer  a  further  Implied  warranty 
that  the  Insurer  will  defend,  so  that  In  fftct 
Ills  und^aklng  Is  both  to  warrant  and  de- 
fend; and  this  seems  to  be  the  opinion  of 
the  supreme  court  of  Massachusetts,  as  ex- 
I'l'essed  In  Brigham  t  Fayerweather,  140 
Mass.  413.  5  N.  E.  265.  In  which  that  court 
ileeUiied  to  apply  the  nile  laid  down  in  these 
cases  as  a  general  principle  of  law.  It  is 
true  that.  In  the  case  at  bar,  both  parties 
were  directly  Interested  in  the  proceeding  in 
i-em,  and  also  in  the  collateral  matter  on 
which  this  action  la  brought  But  why 
should  this  change  the  i-ule?  A  proceeding 
in  rem  assumes  the  whole  world  to  be  luter- 
osted.  It  knows  no  particular  party,  unless 
lie  has  appeared,  when  It  may  become,  as  to 
lilm,  a  proceeding  also  In  personam.  A  Judg- 
ment in  r«n  does  not  concern  Its^  about 
■any  particular  party  In  Interest  who  bos  not 
appeared.  It  treats  the  whole  world  alike, 
and  is  binding  on  the  vrhcie  world  alike.  It 
^eems  to  be  more  binding  on  the  party  di- 
rectly Interested,  simply  because  his  direct 
interest  Is  bound.  He  may  be  more  int«est- 
«d  In  the  result,  and  bare  more  to  lose  or 
^ain  by  the  Judgment,  than  the  rest  of  the 
-world;  but  how  does  this  add  to  the  con- 
<;lusivenesB  of  the  judgment,  as  against  him, 
more  than  as  against  the  rest  of  the  world, 
-who  are  as  much  pai-tles  to  the  proceeding 
AS  he  Is?  The  tiling  Id  which  be  is  Interested 
Is  in  court,  but  he  himself  is  no  more  in 
<-ourt  than  are  all  the  rest  of  the  world.  Un- 
less he  appears  and  becomes  a  party  to  the 
proceeding,  he  is  not  a  party  in  any  such 
sense  as  a  party  In  personam.  But  how  can 
ihe  estoppel  as  to  the  collateral  matter  or 
sbiug  operate  unless  It  operates  through  the 
person?  The  collateral  matter  or  thing  was 
not  seized,  and  was  not  in  court  hi  the  pro- 
■ceediug  in  rem.  How,  then,  can  It  be  affect- 
ed by  that  proceeding?  To  hold  so  would 
1>e  to  hold  that  a  proceeding  In  rem  Is,  as  to 
<.-oIlateral  matters,  a  proceeding  In  personam; 
aye,  more  than  a  proceeding  In  personam. 

If  the  tax  judgment  here  in  question  was 
«Dtered  by  default,  In  an  action  strictly  In 
personam,  in  which  the  city  of  St.  Paul  was 
plaintiff,  and  the  plaintiff  here  was  defend- 
ant, it  would  not  estop  him  from  asserttng, 
in  this  action,  that  the  Improvement  In  ques- 
tion was  tortious,  and  injured  bis  tot.  This 
is  tiot  the  same  cavm  of  action  as  that  In 
the  tax  iwoceedlng,  and  the  wrongful  acts 
liere  set  up  were  not  set  up  or  litigated  as  a 
defense  In  that  action.  Under  these  circum- 
stances, this  plaintiff  is  not  estopped.  .  See 
Adams  V.  Adams,  25  Minn.  72;  State  t.  Cool- 
-ey  <Mhin.)  60  N.  W.  338;  CromweU  v.  Sac 
-Co..  94  U.  S.  856.  The  class  of  cases  to 
^blch  those  first  above  cited  belong  are  the 
only  ones  that  we  can  find  which  sustain  re- 
cipondent's  portion.  It  is  true  that  many  of 
those  cases  lay  down  the  doctrine  generally 
■tLat  a  Judgment  in  rem  is  binding  on  the 


whole  world  in  collateral  matters,  but  the 
authorities  cited  In  these  cases  do  not  bear 
this  out.  In  fact,  most  of  the  authoilties  so 
cited  are  not  cases  of  Judgments  in  rem  at 
all,  but  of  judgments  in  personam,  which  for 
certain  purposes  are  held  conclusive  upon  the 
whole  world.  As  to  such  cases,  there  is  a 
distinction  t>etween  doing  an  act  and  declar- 
ing that  it  has  been  done.  There  Is  a  dis- 
tinction between  adjudging  what  now  Is  nnd 
shall  hereafter  be,  and  adjudging  what  has 
heretofore  been.  In  an  action  in  rem,  and 
also  in  an  action  In  personam,  when  all  the 
parties  in  interest  are  before  the  court,  the 
act  which  the  Judgment  in  Itself  performs— 
the  legal  consequences  of  the  Judgment— is 
blading  on  the  whole  world,  if  for  no  other 
reason,  for  the  simple  reason  that  the  act  is, 
in  fact  performed.  Thus,  If  the  court  bad 
Jurisdiction,  a  Judgment  of  divorce  is  conclu- 
sive on  the  whole  world  that  the  parties  have 
ceased  to  be  husband  and  wife,  for  the  sim- 
ple reason  that,  if  the  stranger  to  the  judg- 
ment is  not  able  to  dispute  the  existence  of 
a  valid  Judgment,  there  Is  nothing  left  for 
him  to  dispute.  But,  supposing  that  the 
Judgment  also  adjudges  the  prior  existence 
or  nonexistence  of  certain  facts,  there  is  no 
estoppel  by  verdict  as  to  these  facts,  except 
as  between  the  parties  In  personam  and  their 
privies.  Thus,  a  valid  Judgment  declaring 
a  marriage  absoluttiy  void,  and  annulling  it. 
Is  conclusive  on  the  Whole  world  that  the 
parties  have  not  since  been  husband  and 
wife;  but  It  Is  only  conclusive  on  the  parties 
and  th^r  privies  that  they  never  were  hus- 
band and  wife.  As  to  the  rest  of  the  world, 
it  has  no  other  effect  than  that  of  a  Judgment 
of  divorce.  The  following  cases  illustrate 
the  doctrine  that  the  act  performed  by  the 
judgment  Itself  is  conclusive  for  and  against 
the  whole  world.  Frost  v.  Investment  Co. 
(Minn.)  59  N.  W.  308;  Hood  t.  Hood,  110 
Mass.  463.  See,  also,  Oreenl.  Bv.  }  638.  The 
following  cases  tllustiate  the  doctrine  that 
the  mere  adjudication  by  the  Judgment  of  the 
eidstence  or  nonexistence  of  prior  facts  is 
conclusive  only  as  between  parties  and  priv- 
ies. Gill  V.  Bead.  6  B.  I.  343;  Butterfield 
V.  Smith,  101  U.  S.  570;  Williams  v.  WIl- 
Uams,  63  Wis.  58,  23  N.  W.  110. 

But  there  Is  another  reason  why  the  tax 
Judgment  does  not  In  this  action,  estop  this 
plaintiff.  In  a  proceeding  in  rem  there  Is  a 
wide  distinction  between  things  guilty  or  hos- 
tile, and  things  Indebted.  The  libelant  in 
the  one  case  claims  the  Jus  In  rem;  in  the 
other,  the  Jus  ad  rem.  "Decrees  against 
things  gidity  and  things  hostile  merely  de- 
clare the  status  of  such  things.  They  do 
not  forfeit  anything,  but  simply  declare  or 
pronounce  the  forfeiture  previously  Incurred. 
On  the  other  hand,  decrees  against  things  in- 
debted, are  similar  to  a  Judgment  for  debt 
against  a  personal  debtor."  Wop.  Proc  Bem, 
i  3,  subd.  10.  "The  object  of  the  action 
against  debtor  property  is  to  make  the  money 
that  is  owing  by  it   When  that  object  la  au- 
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Gompll8he0,  any  surplus  of  proceeds  inures  to 
the  owaer  of  the  res  proceeded  against.  He 
may  stop  the  proceedloss  at  any  stage  by 
paying  the  debt,  while  the  owner  of  a  thing 
guilty  or  hostile  has  not  this  prirllege."  Id. 
S  455.  In  a  proceeding  in  rem  against  a 
thlup  guilty  or  hostile.  It  is  held  that  the 
Judgment  relates  back  to  the  time  of  for- 
feiture, and  divests  the  title  to  the  thing  seiz- 
ed (not  to  collateral  things)  from  that  time. 
Bu^  In  a  proceeding  In  rem.  or  quasi  in  rem, 
against  a  thing  indebted,  bow  can  the  judg- 
ment relate  back  beyond  the  time  of  seizure 
or  attachment?  The  prior  ownership  of  such 
property  Is  divested,  not  merely  by  the  judg- 
ment, but  by  the  subsequent  sale.  In  such 
a  case,  is  anything  sold  that  ia  not  seized?  It 
would  seem  not.  Again,  the  question  iu  such  a 
(.ase  Is  usually,  not  the  extent  or  character  of 
the  thing  seized,  but  the  existence,  extent,  and 
character  of  the  indebtedness  against  IL  But 
it  is  well  settled  that  the  determination  of  the 
existence,  character,  and  amount  of  such  In- 
debtedness Is  res  adjudicata  only  so  far  as 
It  Is  satisfied  by  the  condemnation  and  sale 
of  the  res.  Bishop  &  Co.  v.  Travis,  51  Minn. 
183,  53  N.  W.  4G1;  Thurston  v.  Tlmrston 
(Minn.)  o9  N.  W.  1017.  The  tax  judgm«lt 
here  in  question  was  obtained  against  a  thing 
indebted,  and  the  adjudication  of  the  exist- 
ence, character,  and  amount  of  that  debt  in 
that  proceeding  Is  an  estoppel  against  all  now 
claiming  the  thing  seized,  in  so  far  as  the 
indebtedness  so  adjudged  was  satisfied  by 
the  condemnation  and  sale  of  the  thing  seiz- 
ed; but  we  can  give  that  adjudication  no 
other  or  greater  effect  We  cannot  hold 
that,  la  an  action  in  which  the  title  obtain- 
ed to  the  thing  seized  and  condemned  is  not 
involved,  this  adjudication  now  estops  this 
pkiintilff  from  disputing  the  existence,  ch&t- 
acter,  or  amount  of  the  Indebtedness  so  ad- 
judged In  that  proceeding  to  exist  The 
judgment  appealed  from  Is  reversed,  and,  on 
the  vwdict  and  findings  of  fact,  judgment  Is 
ordered  for  plaintiff  par«iaut  to  this  opinion. 


6TTLLIKS0N  v.  HeDO>'AIJ>  et  al. 
(Snpreme  Conrt  of  IClBaesota.    Oet  Si,  iSSS.) 
Mdnicwal  Corporations  —  Liibiutt  vor  Isiu- 

KIE8  TO  PbWONBH. 

1.  Bdd,  a  municipal  corporation  is  not  liable 
for  negligently  maintaining  Iti  lockup  or  inisoo 
io  a  defective  and  unfit  condition,  by  reason  of 
which  a  prisoner  confined  therein  is  Injured. 

2.  Neither  is  a  munidpal  corporation  liable 
for  the  wrongful  acts  of  its  police  €tt&cen,  con- 
sulde,  or  marshal  in  making  arrests  or  detain- 
ing  prisiHiers. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Nininan  county; 
Frank  Ives,  Judges 

Action  by  Gnlllk  O.  OuUikwm  against  Alex- 
ander F.  McDonald  and  the  village  of  Ada. 
From  an  order  overruling  Its  demurrer  to  the  I 
complnintt  defendant  village  appeals.  Be- 
TOcaad. 


Calkins  A  Sbarpe,  for  ampcUant.  vnUan 

Watts,  toe  respondent 

CANTY.  J.  The  defendant  the  village  of 
Ada,  demurred  to  the  complaint  on  the  grunnd 
that  it  does  not  state  tacta  sufficient  to  con- 
stitute a  cause  of  action.  This  is  an  api>eaJ 
by  it  from  an  order  overruling  the  deunirrer. 
The  complaint  alleges  that  said  village  is. 
and  on  the  26th  day  of  January,  1885,  was.  a 
municipal  corporation,  and  prior  thereto  rous- 
ed to  be  erected  a  village  prison  or  lockup,  in 
which  it  required  persons  under  arrest  to  In- 
detained  and  Imprisoned;  that  said  bufldinfE 
was  open,  cold,  and  wholly  unfit  to  be  n^ed 
as  a  lockup  in  the  winter  season,  or  to  de- 
tain any  person  In  during  cold  weather;  ttiat 
the  defendant  McDonald  was  then  the  duly 
appointed,  qualified,  and  acting  marshal  of 
said  village;  that  on  said  day,  as  said  insr- 
sbal,  he  arrested  the  plaintiff,  and,  a^lnst 
his  win,  detained  and  imprisoned  him  in  said 
lockup  all  night,  without  reasonable  cause, 
right,  or  authority  to  do  so;  that  said  nl^bt 
was  very  cold,  and  plaintiff  was  so  kept  In 
the  lockup,  without  fire,  for  two  hours,  and 
the  balance  of  the  time,  during  said  nif^ht, 
said  lockup  was  inaufficlently  heated,  Ity  rea- 
son of  which  plaintiff  contracted  rheumatism, 
has  suffered  pain  therefrom,  and  been  p«ina- 
nently  dlsatded,  to  hia  damage  in  the  mm  of 
$5,000. 

We  are  of  the  (q;ilnton  that  the  cnniilalnt 
states  no  cause  ot  action  against  the  defend- 
ant village.   It  is  a  well-settled  role  of  law 
that  munidpal  corporations  are  not  liable  for 
either  negligent  omlsalons  or  ctmimissloiu  in 
the  performance  of  duties  tor  which  they  re- 
ceive no  pecnnlaiy  profit,  but  which  are  Im- 
posed upon  them  as  mere  governmental  agen- 
cies.  Thus,  it  la  hdd  that  a  dty  la  not  liable 
for  the  negllg^ice  of  Its  servant  operattttg 
the  passenger  elevator  In  Its  dty  hall.  Sni- 
der T.  City  of  St  Paul,  61  Minn.  460,  S3  N.  W. 
763.   A  county  Is  not  liable  for  Its  ne^lgence 
In  permitting  the  footwalks  used  as  a  means 
of  access  to  its  courthouse  to  be  out  of  re- 
pair.   Dosdall  T.  County  ot  Olmstead,  30 
Minn.  96k  14  N.  W.  4j&    There  la  one  weD- 
establlshed,  but  anomalous,  exception  to  this 
rule;  and  that  is  the  rule  which  holds  munici- 
pal cori)oratlons  (as  distinguished  from  quasi 
municipal  corporations)  liable  for  permitting: 
their  streets  and  highways  to  be  defective,  or 
out  of  repair.    If  this  general  rule  of  Immuni- 
ty of  municipal  cwpcxatlons  from  liability  is 
not  always  good  public  policy,  it  Is  a  ques- 
tion for  the  legislature,  aud  not  for  the  courts. 
The,  rule  is  now  too  long  and  too  welt  estab- 
lished fur  the  courts  to  change  It 

That  a  municipal  corporation  is  not  liable 
for  the  wrongful  acts  of  Its  police  officers 
constable,  tx  rnAi-«h«i,  in  mairing  arrests  or 
I  detaining  prlaonera,  Is  too  well  settled  to  re- 
quire discussion.   The  order  evermling  tlw 
I  demurrer  is  reversed. 
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STATE  ez  Td.  BURDIC  t.  EOAN.  DUtriet 
Judge, 

(Suprane  Gonrt  of  MinnesoU.  Oct  Xi»  1895.) 
Aftxaubls  Obdsbs— Bill  ov  Exobftiohs— When 

PhOPBR— DiSCItBTIOK  OF  Tbial  Judob. 

1.  An  order  appointins  a  receiver  in  a  fore- 
closure suit  pending  the  action  Is  an  appealable 
order.  The  office  of  a  bill  of  exceotions  is  to 
bring  up  for  review  the  rulings  of  toe  court  on 
a  trial  on  tiie  merits.  But  the  hearing  of  a  mo- 
tion for  the  appointment  of  such  a  receiver  is 
not  such  a  trial.  Howerer,  on  an  appeal  from 
any  appeaiaUe  order,  the  aK»U«li  is  entitled  to 
have  the  oroceedinga  had  on  the  hearing  so  re- 
turned that  they  can  be  reviewed,  and.  when 
nt>ec8sary  for  that  purpose,  it  is  the  duty  of  the 
judKe  or  court  below  to  make  and  certify  to  a 
proper  statement  of  Oia  proceedings  so  had  be- 
fore tiim. 

2.  On  the  hearing  of  an  order  (as  dlstln- 
gaished  from  a  final  trial  on  the  merits)  it  is  dis- 
cretionary with  the  coart  whether  or  not  he  will 
hear  it  on  oral  evidence,  and  he  should  do  so 
only  in  exceptional  cases. 

(Byllabns  by  ^e  Court.) 

Application  in  the  name  of  the  state  on  the 
relation  of  Charles  W.  Burdlc  for  mandamua 
to  James  J.  Egan,  district  Judge.  Granted. 

Wm.  O.  Wblte,  for  relator.  Herdim«r 
Jotmston,  for  respoikleiit 

CANTY,  J.  The  Farma^  National  Bank 
ct  Owatonns  brought  aa  action  agalnet  Hi- 
ram Backus  and  others  In  the  district  coart 
of  Ramsey  comity  to  have  certUn  deeds  ab- 
solute on  tbelr  face,  given  to  secure  indebted- 
ness due  the  bank,  declared  mortgages,  to 
bave  the  same  foreclosed,  and  a  receiver  ap- 
pointed of  the  mortgaged  premises.  On  a 
motion  made  by  the  plaintiff  the  court  ap- 
pointed sndi  receiver  pending  the  action.  The 
relator  here,  who  is  one  of  the  defendants  in 
that  action,  presented  to  the  judge  of  the  dis- 
trict court  In  that  action  what  he  calls'a  "bill 
of  exceptions,"  which  he  dalms  recites  the 
proceedings  had  on  the  hearing  of  the  motion 
to  appoint  a  receiver.  Tb^  Judge  refused  to 
■1^  the  bill  of  exceptions,  on  the  ground  that 
the  relate  "had  no  right  to  propose  or  pre- 
sent a  bUI  of  exceptions  In  said  matter." 
Thereupon  there  was  Issued  by  this  court  an 
4vder  to  show  cause  why  a  writ  of  mandamoa 
tfhonld  not  Issue  commanding  said  judge  to 
sign  such  a  case  or  bill  of  exceptions  as  be 
found  to  be  in  accordance  wltb  the  iffoceed- 
ings  bad  before  him. 

Seveml  qnestions  were  raised  on  the  hear^ 
Ing  of  which  we  will  now  dispose.  The  or- 
der appealed  from  is  clearly  an  appealable 
order,  as  It  la  an  order  granting  a  provisional 
remedy,  within  the  meaning  of  the  second  sob- 
division  of  section  6140,  Oen.  St.  1894.  But 
It  does  not  follow  from  this  that  the  party 
desiring  to  appeal  is  entitled  to  have  allowed 
a  bill  of  exceptions,  properiy  so  called.  The 
otBce  of  a  bill  of  exceptions  is  to  bring  up 
for  rerlew  the  rulings  of  the  court  on  a  trial 
on  the  merits.  The  bearing  of  a  mere  motion, 
audi  as  this,  is  not  mch  a  trial.  Such  bearing 
Is  not,  aa  eounsd  for  rdator  cwtends^  analo- 


gons  to  the  hearing  <rf  an  application  for  the 
appointment  of  a  receiver  in  Insolvency  pro- 
ceedings under  the  insolvency  law  of  18SI. 
That  hearing  Is  a  fiual  trial  on  the  merits, 
and  the  order  made  thereon  a  lloal  order,  not 
a  mere  provlBlonal  order  to  continue  only 
until  the  decision  on  the  final  trial  on  the 
merits,  as  Is  this  order.  But  it  does  not  fol- 
low from  this  that  the  party  desiring  to  ap- 
peal from  such  ii  provisional  order  Is  not  en- 
titled to  have  certified  by  the  Judge  or  court 
a  proper  statement  of  what  actually  occurred 
before  him  on  the  hearing  of  the  motion,  If 
the  allidavlts  on  file  and  the  recitals  In  the 
order  as  made  do  not  sufilcleutly  show  all  the 
proceedings  bad.  If  the  order  Is  appealable, 
It  follows  that  the  appellant  is  entitled  to 
bare  the  proceedings  returned  so  that  the 
order  can  be  properly  reviewed. 

It  Is  stated  In  relator's  so-called  bill  of 
exceptions  that  on  the  hearing  of  the  motion 
the  court  overruled  bis  objections  to  affida- 
vits offered  by  plaintiff,  and  permitted  them 
to  be  read,  and  sostalned  the  plalutlfTs  objeo- 
tlons  to  affidavits  offered  by  relator,  and  re- 
fused to  permit  them  to  be  read.  If  these 
statements  are  true,  the  court  below  should 
so  certify.  Hie  mere  fact  that  relator  called 
bis  proposed  statement  or  certificate  by  a 
wrong  name  is  not  material.  But  there  are 
other  Acts  stated  in  this  so-called  bill  of  ex- 
ceptions wltb  which  the  court  below  need 
not  lumbar  up  his  statement  or  certificate, 
unless.  In  hie  discretion,  he  sees  fit  to  do  so. 

The  relator  claims  that  on  the  hearing  of 
the  motion  he  offered  oral  evidence  wblcli 
the  court  refused  to  receive.  It  Is  wholly 
discretionary  with  the  court  whether  or  nnt 
he  hears  such  a  motion  on  oral  evidence,  and 
It  Is  only  In  exceptional  cases  that  he  should 
do  80. 

This  disposes  of  the  case,  and  a  peremptory 
writ  of  mandamus  should  Issue,  commanding 
the  respondent  to  certify  and  return  to  this 
court  In  said  appeal  a  proper  statement  of  the 
proceedings  had  before  him  on  the  bearing  of 
said  motion.  So  ordered. 


STATE  ex  reL  BAKER  v.  SULLIVAN,  Au- 
ditor of  Ramsey  Coonty. 
(Supreme  Court  of  Minnesota.    Oct.  Zi,  1895.) 
Spboi&i.  LuMLATunr  —  Rbfsal  of  Sraoiu.  Act 

BT  ObMBIUL  AcT^-CoHPBSSATION  Of  JOROKS. 

1.  Prior  to  the  adoption,  in  1892,  of  the 
amendment  to  the  constltntion,  prohibiting  spe- 
cIbI  legislation,  the  selecting,  drawing,  and  im- 
paneling of  grand  and  petit  jurors  of  tne.  district 
court  in  Ramsey  countv  were  regulated  by  a 
special  law  applying  to  uiat  county  alono,  which 
provided  that  certain  of  such  jurors  should  be 
paid  SI  per  ds-y  for  attendance  and  others  $1.00 
per  day.  ChaptM  304,  Laws  IH&o,  provides 
that  all  grand  and  petit  jurors  of  every  district 
court  in  any  county  in  the  state  shall  receive 
|2  per  day  for  attendance,  which,  by  the  laws 
in  force  prior  to  the  passage  of  that  law,  was 
the  sum  per  day  allowed  for  such  attendance  in 
all  the  other  couutles  in  the  state.  Hetd,  the 
law  of  1805  is  a  general  law,  although  its  only 
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practical  effect  when  pasBod  was  to  amend  the 
prior  special  law. 

2.  A  general  law,  of  uniform  operation 
throughout  the  state,  does  not  contravene  any  of 
the  provisions  of  said  constitational  amendment 
iiierelr  because  it  incideatoUy  modifies  a  special 
law.  Beld,  the  law  of  1805  indicates  an  luteu- 
tion  to  repeal  priur  special  legislation  so  far  as 
inconsistent  with  that  law. 
(Syllabus  by  the  Ooart) 

Appeal  from  district  court,  Ramsey  county; 
Brill,  Otis,  and  Kelly,  Judges. 

AppUcatlrai  In  the  name  of  the  state  on  the 
relation  of  B,  P.  Baker  for  mandamus  to  D. 
M.  SulUvan,  auditor  of  Ramsey  county. 
From  an  order  gating  the  writ,  defendant 
appeals.  Affirmed. 

Pierce  Butler,  for  appellant  B.  U.  Oard 
and  T.  M.  Dill,  for  respondent 

GAXTY,  J.  Chapter  214,  Sp.  Laws  1876, 
provided  the  manner  of  selecting,  drawing, 
summoning,  and  impaneling  grand  and  petit 
Jurors  of  the  district  court  In  itamsey  coun- 
ty. Jt  was  amended  by  chapter  liSl,  Sp. 
Ij&vtb  1877;  chapter  U3,  Sp.  l^wa  18Ti>;  chap- 
ter 52,  Sp.  Laws  lSt£{;  and  chapter  m,  Up. 
Laws  1887.  The  law  as  so  amended,  though 
a  public  law,  is  clearly  a  special  law,  apply- 
ing to  Kamsey  county  alone.  It  provided, 
among  other  things,  that  such  Jurors  resid- 
ing In  the  city  of  St.  Paul  should  recover  for 
tholr  services  f  1  per  day,  and  thoue  residing 
bayond  the  limits  of  the  city  per  day. 

An  amendment  to  the  constitution  prohibit- 
ing special  legislation  in  certain  cases  took 
effect  In  18t)2.  Thereafter  the  legislature 
passed  chapter  301,  Laws  1895,  which  pro- 
vides as  follows:  "Section  1.  Each  grand 
and  petlt*Jnror  shall  be  entitled  to  two  d(d* 
lars  for  each  day's  attendance  upon  any  dis- 
trict court  In  any  county  within  this  state." 
Ejection  5  repeals  all  acts  and  parts  of  acts 
inconsistent  with  that  act  The  relator,  a 
resident  of  the  city  of  8t  Paul,  served,  since 
the  passage  of  this  law,  as  a  petit  Juror  In 
the  district  court  of  Ramsey  county,  and  the 
respondent,  who  Is  county  auditor,  refused  to 
issue  to  him  for  such  service  a  wafrant  for 
any  more  than  one  dollar  per  day  for  the 
time  he  so  served.  The  court  below  after  a 
bearing  ordered  a  peremptory  writ  of  man- 
damus to  issue,  commanding  respondent  to 
issue  hlB  proper  warrant  to  relator  for  the 
sum  of  two  dollars  per  day  tor  each  day  he 
80  served.  From  tbts  order  respondent  ap- 
peals. 

From  the  memorandum  of  the  learned 
Judges  of  the  court  below,  they  seem  to  have 
taken  the  position  that  because  the  law  of 
18TU,  as  so  amended,  and  the  law  of  1895, 
are  both  public  laws,  therefore  they  are  not 
local  or  special  laws^  within  the  meaning  of 
the  provisions  of  the  constitution  prohibit- 
ing special  legislation.  In  our  opinion,  this 
la  no  test  of  whether  or  not  a  law  Is  special 
or  local.  It  Is  conccilcd  by  both  parties  that 
prior  to  the  passage  of  the  law  of  1805  all  Ju- 
rors of  the  district  court  In  every  county  In 


this  state  except  Ramsey  county  received 
two  dollai-s  per  day  for  their  services,  under 
the  provisions  of  the  general  law  and  of  oth- 
er special  laws.  Appellant  contends  that, 
therefore,  the  law  of  1895  applied  alone  to 
Ramsey  county,  and  that,  though  this  law  is. 
general  In  tonn,  It  Is  in  fact  a  special  law. 
and,  as  such,  prohibited  by  section  S3,  art  4, 
of  the  constitution,  as  so  amended  In  l^*::. 
which  reads  as  follows:  "In  all  cases  when 
a  general  law  can  be  made  applicable  no  spe- 
cial law  shall  be  enacted;  and  whether  » 
general  law  could  have  been  made  applicable 
in  any  case  Is  hereby  declared  a  Judicial  ques- 
tion, and  as  such  shall  be  Judicially  deter- 
mined without  r^rd  to  any  legislative  as- 
sertloo  on  that  subject  The  legislature  shall 
pass  no  local  or  special  law  r^nlating  the 
affairs  of,  or  Incorporating,  erecting  or  chan 
glng  the  lines  of  any  county,  city,  village, 
township,  ward  or  school  district,  or  creatlDgr 
the  offices,  or  prescriblug  the  powm  and  du- 
ties of  the  officers  of,  or  tlxlng  or  relating  to 
the  compensation,  salary  or  fees  of  the  same, 
or  the  mode  of  election  or  appolntmrat  there- 
to; authorizing  the  laying  out.  opening,  al- 
tering, vacating  or  maintaining  roads,  high- 
ways, streets  or  alleys;  remitting  fines,  pen- 
alties or  forfeltui'es;  regulating  the  powers, 
duties  and  practice  of  Justices  of  the  peace, 
magistrates  and  constables;  changing  the 
names  of  persons,  places,  lakes  or  riven;  for 
opening  and  conducting  of  electtona,  or  fix- 
ing or  changing  the  places  of  voting;  author- 
ialng  the  adoption  or  legiUmatlon  chUdreo; 
changing  the  law  of  descent  or  successiou: 
conferring  rights  upon  minors;  dedoring  an^ 
named  person  of  age;  girlng  ^ect  to  Inform- 
al or  Invalid  wills  or  deeds,  or  sffectiog  the 
estates  of  minors  or  persons  under  disability-: 
locating  or  changing  county  seats;  r^^ulat- 
Ing  the  management  of  public  schools,  the 
bulldlng  or  repairing  of  school  hotues,  au<l 
the  raising  of  money  for  such  purposes:  ex- 
empting property  from  tazatltKi,  or  regulai- 
Ing  the  rate  of  Interest  on  money;  creation 
corporations,  or  amending,  renewing,  extend- 
ing, or  explaining  the  charters  thereof;  graDi- 
Ing  to  any  corporation,  association  or  ludi- 
vidual  any  special  or  exclusive  privilege,  iw- 
mnnity,  or  franchise  whatever,  or  autborbiii^ 
public  taxation  for  a  private  purpose.  I'ru- 
vlded,  however,  that  the  luhlbltlonB  of  Im^i 
or  special  laws  In  this  section  shall  not  Im* 
construed  to  prevent  the  passage  of  gcncrai 
laws  on  any  of  the  subjects  enumerated.  Tb*- 
legislature  may  repeal  any  existing  Bpect:il 
or  local  law,  but  shall  not  amend,  extend  ur 
modify  any  of  the  same."  it  Is  contended  by 
appellant  that  the  act  of  litOo  contravenes 
the  clause  of  this  section  which  provides  that 
"the  legislature  shall  pass  no  local  or  spedal 
law  regulating  the  affoira  •  •  ♦of  any 
county."  From  the  view  we  take  of  the  case 
It  is  not  oecessaty  now  to  consider  whether 
or  not  a  law  regulating  the  affairs  of  a  court 
of  general  Jurisdiction,  such  as  the  district 
court  is  a  law  regulating  the  aiWrs  ai  inr 
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county,  within  the  meaning  of  this  provision. 
It  is  also  contended  by  appellant  that  the  act 
of  ISOo  contravenes  the  clause  in  section  33 
vvlilch  provides  tliat  "in  all  cases  where  a 
general  law  can  be  made  applicable,  no  spe- 
cial law  shall  be  enacted,"  and  also  the 
clause  which  provides  that  *'the  legislature 
may  repeal  any  existing  special  or  local  law, 
but  shall  not  amend,  extend  or  modify  the 
same."  The  law  in  quration  does  not  con- 
travene any  of  the  prorlsions  of  this  section, 
If  It  1«  in  fact  a  general  law,  and  such  we 
think  It  is.  The  effect  of  the  law  of  1895  was 
to  extend  a  provision  of  gmeral  taw,  and 
make  it  uniform  throughout  the  state.  It  is 
true  tliat  the  only  immediate  practical  effect 
of  this  law  seems  to  be  to  modify  the  special 
legislation  of  Hamsey  county.  But  ail  the 
ftpeclal  le^Blatlon  In  this  state  on  one  subject 
and  all  kindred  subjects  cannot,  l>y  one  en- 
actment, be  wiped  out,  and  replaced  Iqr  a 
single  general  law.  As  general  laws  are  ex- 
traded  and  made  onlform  throughout  the 
state,  they  must  necessarily  cut  Into  and 
modify  special  lawR.  If  the  provision  of  law 
no  extended  in  this  case  Is  not  based  on  a  de- 
fectlTO  claaalfication.  such  extension  cannot 
be  regarded  as  a  special  law,  even  though  the 
incidental  effect  be  to  modify  or  partly  re- 
peal a  special  law.  The  subject  here  legis- 
lated upon,  to  wit,  the  salaries  of  grand  and 
l>etlt  jurors  of  the  district  courts  throughout 
the  state,  constitutes  in  Itself,  as  distinguish- 
ed from  all  other  subjects,  a  properly  select- 
ed one  to  form  the  basis  of  general  legisla- 
tion, it  Is  true  that  the  Incidental  effect  Is 
to  repeal  section  6  of  the  special  law,  pre- 
scribhag  the  amount  of  the  fees  or  salai-ies  of 
Jurors  In  Bamsey  county,  and  at  the  present 
time  this  seems  to  be  the  only  practical  ef- 
fect of  the  law  of  1895.  Yet  It  sbotild  not  be 
held  from  this  alone  that  the  extension  of  a 
general  rule  or  provision  of  law  so  as  to  make 
It  uniform  throughout  the  state  Is  the  pass- 
ing of  a  special  law.  If  it  wete  so  held,  it 
would  make  it  practically  Impossible  lu  most 
cases  to  legislate  on  any  of  the  subjects  enu- 
merated in  the  schedule  in  said  section  33  of 
the  constitution  without  first  digging  up, 
root  and  branch,  all  the  q;)ecial  legislation 
In  the  whole  state  on  that  subject  Thus  it 
would  be  Impouible  to  pass  any  genei-al  law 
r^nlatlng  the  affairs  of  villages  as  long  as 
there  remained  unrepealed  among  the  stat> 
utes  of  this  state  any  special  law  clmrtering 
or  regulating  the  affairs  of  any  village, 
which  special  law  might  in  any  manner 
be  modified  or  partly  repealed  by  such  gen- 
eral law.  In  order  to  give  the  general  law 
ralidltr,  it  would  be  necessary  to  repeal  in 
toto  every  such  special  law;  and,  if  any 
such  special  law  which  might  be  thus  af- 
fected was  overlooked,  the  general  law  modi- 
fying It  would  be  void,  simply  because  It 
modified  a  special  law.  This  Is  tbe  prin- 
ciple Involved  In  appellant's  position.  Clear- 


ly, the  constitution  makers  never  iutendedi 
any  such  result.  Wlint  is  meant  by  the- 
last  clause  of  section  33  is  that  the  legis- 
lature shall  not  amend  or  modify  any  spctriaK 
law,  by  any  other  special  law,  unless  the  law 
as  so  modified  or  amended  could  now  be  en- 
acted without  contravening  the  provisions  of 
said  section  33.  There  is  a  vast  difference- 
between  amending  or  modifying  a  special 
law  by  another  special  law,  and  amending  or 
modifying  it  incidentally  as  a  residt  of  ex- 
tending and  making  uniform  throughout  the 
state  the  provisions  of  a  general  law.  Tbe 
legislature  cannot,  by  a  law  general  In  form, 
adopt  and  extend  prohibited  special  iegisia- 
tloa  Alexander  v.  City  of  Duluth  (Minn.)  58 
K.  W.  806.  But  no  such  special  legislation 
was  either  adopted  or  extended  in  this  case. 
It  Is  well  settled  that  the  i>ecullsrities  or  dis- 
tinctions of  special  legislation  enacted  before 
the  adoption  of  the  constitutional  provisions 
prohibiting  such  special  leglslatlMi  cannot  be 
made  the  basis  of  ciasslflcatton  on  which  to 
found  a  subsequeut  statute.  32  Am.  Law 
Beg.  <N.  8.)  832.  But  nothing  of  the  kind 
was  attempted  in  the  passage  of  the  law  of 
1895.  The  classification  adopted  Is  not 
based  on  aillQclal  distinctions,  but  on  nat- 
ural ones. 

Appellant  urges  the  application  to  this  case 
of  the  well-known  rule  of  law  that  b  prioi* 
special  law  Is  not  repealed  by  implication  by 
a  subsequent  general  law,  covering  tbe  same 
subject,  and  contends  that  the  provisions  of 
the  special  law  regulating  the  fees  of  jurors 
in  Ramsey  county  is  stlU  in  force.  Section  2 
of  said  amendment  to  the  constitution  (seC' 
tlou  33,  art.  4)  provides:  "The  legislature- 
shall  provide  general  laws  for  the  transac- 
tion of  any  business  that  may  be  prohibited, 
by  section  one  of  this  amendment,  and  all 
such  laws  shall  be  uniform  in  their  (^ration 
throughout  the  state."  It  Is  not  necessary 
here  to  decide  whether  or  not,  under  these- 
constltational  provisions,  a  new  law,  pur- 
porting to  be  a  general  law,  and  which  dear- 
ly indicates  an  intention  to  leave  unrepealed 
prior  special  legislation  on  the  points  covered 
by  the  new  law,  would  itself  be  a  special 
law,  within  the  meaning  of  these  constitu- 
tional proTisions.  Neither  Is  It  necessary  here 
to  decide  whether,  If  this  be  so,  It  affects  or 
changes  the  rule  of  Interpretation  that  a  prior- 
special  law  Is  not  repealed  by  Implication  by 
a  subsequent  general  law  covering  the  aame- 
ground,  when  such  interpretation  would  ren- 
der the  subsequent  law  unconstltutlonaL 
The  law  of  1895  is  expressly  made  applicable- 
to  "every  district  court  In  any  county  wlthlu 

I  this  state,"  and  repeals  all  acts  and  parts  of 

;  acts  inconsistent  with  IL  We  are  ot  the- 
opinion,  therefore,  that  It  indicates  an  Inten- 

,  tlon  to  repeal  such  prior  special  legislation. 

j  so  far  as  Inconsistoit  with  that  law.  This. 

'  disposes  of  the  casoi  and  the  order  aiv^iledi 
from  is  sJttrmedL 
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BAT  VIEW  LAND  CO.  t.  MYERS  et  al. 
(Supreme  Court  of  Biinuesota.   Oct.  24,  1895.) 

MOBTQAOE  FoitRCLOSURK — S&LB  XK  MaASE  —  TaBi- 
TIAL  PATMENT — APrLlCATrON— InJUNCTIOS, 

1.  The  mortcnged  premises  were  described 
tu  the  mortgage  oy  goTernment  subdivisions,  the 
mortgagor  laid  \,at  and  piatted  the  same  into 
citT  blocks  and  iota,  ana  the  assi^ee  of  the 
mortgage,  pursuant  to  a  stipulation  in  the  mort- 
gage, joined  in  dedicating  the  streets  and  al- 
leys to  the  public,  and  released  the  name  from 
the  Hen  of  the  mortgage.  Sndi  assignee  sub- 
sequently proceeded  to  foreclose  the  mortgage 
under  the  power,  and  threatened  to  sell  the 
premises  by  such  government  subdivision. 
Hdd,  each  parcel  wholly  surrounded  by  such 
streets  and  alleys  was  so  far  a  separate  and 
distinct  tract  that  the  court  could  enjoin  the 
aale  of  two  or  more  of  these  tracts  as  one  i>arcel. 

2.  Under  the  provisions  of  this  mortgage, 
Arid,  as  between  the  mortgagor  and  such  os- 
sljpieej  certain  partial  payments  should  be  ap- 
plied first  in  payment  of  interest,  and  do  not  en- 
title the  mortfriijii.r  to  a  partial  release  of  tte 
mortniged  premises. 

3.  In  a  purcliase-money  mortgage,  the  mort 
giigee  covenanted  to  pay  a  prior  incumbrance, 
which  was  on  a  part  of  the  mortgaged  prem- 
ises when  he  couTeyed  them  to  tiie  mortgagor. 
It  was  further  ^vided  that,  if  he  failed  to 
pay  such  prior  incumbrance,  the  mortgagor 
might  pay  it  when  It  came  due,  and  apply  the 
amount  so  fiald  as  a  payment  on  the  mort- 
gage. This  Incumbrance  had  not  been  paid  by 
either  party,  and  the  mortgagee  proceeded,  un- 
der the  power  of  sale,  to  foreclose  the  mortgage 
for  a  default  in  the  same.  Bdd,  in  an  action  to 
enjoin  the  foreclosure  sale,  that  the  perform- 
ance by  the  mortgaffee  of  this  covenant  is  not 
a  condition  precedent  to  his  right  to  enforce  the 
mortgage  by  foreclosure,  either  as  to  the  whole 
of  the  mortgaged  premises  or  as  to  the  portion 
of  the  same  covered  by  such  prior  Incumbrance. 
Bnt  hdd.  the  mortgagor  is  entitled,  on  these 
facts,  to  an  order  of  the  court  directing  that  the 
mortgaged  premises  be  sold  free  and  clear  of 
the  prior  mortgage,  nnd  that,  to  accomplish  this 
purpose,  the  proceeds  of  the  sale  be  first  ap- 
plied in  noyment  of  such  prior  incumbrance. 

4.  Had,  the  demurrer  to  the  fifth  cause  of 
action  should  have  been  sustained. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  St  Lonls  eonn- 
ty;  J.  D.  Enslgii,  Judge. 

Action  bj  the  Bay  View  Land  Company 
agalnat  Jacob  H.  Myers,  Henry  H.  Myers, 
and  B«Uamln  F.  Myers,  for  an  Injunction. 
From  an  order  oa  liearlng  of  a  demutr^ 
to  the  ccanplaint,  defendants  appeal.  Affirm- 
ed In  part,  and  rereraed  in  part 

Walter  Ayers,  for  appellants.  McCordIc  & 
Grofltiy  and  J.  L.  Waslibnm,  for  respondent 

CANTT,  J.  This  Is  an  action  brought  to 
enjoin  the  forecloenre  of  a  mortgage  by  ad- 
Tertleement  -under  the  power  of  sale,  and 
such  Is  the  prayer  of  the  complaint  The 
complaint  purports  to  contain  six  separate 
causes  of  action,  but  whether  or  not,  eren  if 
all  the  facts  pleaded  were  material,  the  com- 
plaint would  In  fact  state  more  than  <Hie 
or  two  causes  of  action.  It  Is  not  necessary 
here  to  consider,  as  the  p<Mnt  is  not  made; 
and  we  will  treat  as  such  each  alleged  sepa- 
rate cause  of  action.  The  defendants  de- 
murred to  each  of  tlie  six  causes  of  action  on 


the  ^ound  that  ft  does  not  state  facts  Euffi- 
ctent  to  constitute  a  cause  of  action.  The 
court  btAcm  by  its  order  sustained  the  (l^ 
murrer  to  tbe  third  and  sixth  causes  ot  u- 
tloQ,  and  orerruled  it  as  to  tbe  other  causes 
of  action.    From  tlilR  order,  defendants  nppetl. 

1.  The  first  cause  of  actlw  alleges  tbu. 
since  the  mortga^  was  executed,  a  sped- 
fled  portion  of  the  mortgaged  premises  tiai 
been  by  the  mortgagtHv  laid  out  and  platted 
into  lots  and  blocks,  and  that  the  d^end- 
ants,  assignees  ot  the  mortgage,  puisuani 
to  a  proTlsion  therein.  Joined  In  dedlcathic 
the  streets  and  alleys  In  the  plat  to  tlie 
public,  and  hare  released  tliem  -from  the  lien 
of  the  mortgage;  that  the  blocks  and  parts 
of  blocks  are  separated  from  each  othor  by 
the  streets  and  alleys,  and  are  separate  and 
distinct  parcels.  It  is  also  allied  that  de- 
fendants are  proceeding  to  sell,  and  threat- 
ening to  sell,  the  platted  portl<m  of  the  morl- 
gaged  premises  "as  acre  property."  We  are 
of  the  opinim  that  the  demurrer  to  this  cause 
of  action  was  properly  oTermled.  Eacli 
parcel,  wholly  surrounded  by  the  streets  tod 
alleys  so  released  from  tbe  lien  of  tbe  mon- 
gage,  is  BO  far  a  separate  and  distinct  tract 
that  the  court  could  enjoin  tlie  sale  at  two 
or  more  of  these  tracts  as  one  pared,  snd 
cotdd  direct  Qie  parcels  In  which  the  mort- 
gaged premises  should  be  sold.  Tbe  fects 
stated  were  sufficient  to  entitle  plaintiff  to 
this  relief. 

2.  Tbe  mortgage  provides  that  plaintiff 
shall  pay  over  to  the  mortgagee,  as  payment 
on  the  mortgage,  SO  per  cent,  of  tbe  proceeds 
of  all  sales  of  any  and  all  portions  of  tbe 
mortgaged  premises  sold  by  plaintiff.  It 
also  provides  that  plalutifC  may  have  partkil 
releases  of  specified  portions  of  the  mort- 
gaged premises,  on  paying,  in  each  case,  i 
spedfled  sum  for  the  specified  release.  It  is 
alleged  In  the  complaint  that,  pursuant  to 
these  provisions,  plaintiff  bas  received  troa 
defendants  releases  of  r^>eclfted  portions  of 
the  mortgaged  premises,  for  which  It  Is  has 
paid  divers  sums,  aggregating  f26340;  thst. 
including  these  sunn.  It  has  paid  them  In  all 
as  payments  on  said  mortgage  indebtedness, 
at  different  Umes,  divers  sums,  aggregatin£ 
$69335;  and  tt  demands  that  under  tbe  prv 
visions  of  the  mortgage,  the  .defendants  re- 
lease other  specified  portldhs  of  the  mort 
gaged  premises  sufficient  to  exhaust  the  bal- 
ance of  this  sum,  amounting  to  $4!Z.5]5.  Tbe 
mortgage  Indebtedness  waa  originally  93iK- 
700,  which  drew  Into^  at  tlie  rate  of  fl  per 
cent  per  annum,  payable  anmially.  Thto 
Interest  waa  ninning  orer  4%  years  before 
tti8  c<Hnmencement  of  this  action,  and  It 
does  not  appear  that  any  ot  It  has  erer  be«n 
paid,  unless  these  payments  are  ao  apolied. 
In  fact,  plaintiff  concedes  ttiat  no  otbrr 
payments  have  ever  been  made,  efther  on  the 
interest  or  principal  of  the  mortgace  tndebt- 
edaees.  Neither  does  It  anwar  Oat  tbe 
mortgagor  made  any  application  ot  these 
payments  at  the  time  he  paid  them.  Under 
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tbese  clrcuni stances,  we  are  clearly  of  the 
oplulmi  tliat.  as  between  tbe  plaintiff  and  de- 
fendants, this  balance  of  $42,515  should  be 
applied  first  In  payment  of  this  Interest. 
Whether  there  Is  any  balance  left  after  so 
applying  It,  It  Is  not  necessary  to  ascertain. 
There  certainly  la  not  suiflcient  left  to  eaual 
the  amount  of  any  one  of  the  specified  pay- 
ments necessary  to  be  made  to  procure  any 
further  partial  release  of  the  mortgage.  The 
demurrer  to  the  second  canse  of  action  should 
have  been  sustained. 

3.  By  the  fourth  cause  of  action  It  Is  made 
to  appear  that  this  mortgage  is  a  purchase- 
money  mortgage,  that  there  were  several 
prior  mortgages  on  portions  of  the  premises 
when  they  were  conveyed  to  plaintiff,  and 
that  those  prior  mortgnges  are  recited  In  this 
mortgage,  which  then  provides  as  follows: 
"All  the  foregoing  mortgages,  with  interest, 
second  party  [mortgagee]  hereby  agrees  to 
pay  when  due,  and  have  same  discharged  of 
record.  In  default  of  such  payment  by  said 
second  party,  first  party  [plaintiff]  may  pay 
same,  and  apply  such  amounts  paid  on  de- 
ferred payments  first  becoming  due."  There 
Ls  still  unpaid,  on  one  of  these  prior  mort- 
gages, the  sum  of  $2,300,  which  Is  long  post 
tine.  It  Is  contondeil  by  plaintiff  that  the 
payment  of  all  stfms  due  on  those  prior  mort- 
gages 1b  a  condition  precedent  to  the  right 
of  defendants  to  enforce  or  foreclose  this 
nioi-tgage.  After  careful  consideration  of  the 
t|ueHtiun,  we  cannot  agret-  with  plaintiff.  It 
is  well  settled  that  It  is  no  defense  to  the 
foreclosure  of  a  purchase-money  mortgage 
that  there  la  an  outstanding  Incumbrance 
against  which  the  mortgagee  has  covenanted 
In  his  deed  of  conveyance.  2  Jones,  Mortg. 
fiS  1500-1505.  Courts  of  equity  are  Inclined 
to  construe  covenants  such  as  the  one  In  the 
case  at  bar  as  ludeiicndent  rather  than  con- 
ditional, the  performance  of  which  Is  a 
condition  precedent  to  the  right  to  enforce 
the  mortgage.  In  the  case  of  Coursen  r. 
Canfield,  21  N.  .1.  Eq.  82,  a  covenant  by  the 
grantor  "that  he  would  Immediately  procure 
releases  of  their  title  from  certain  persons 
named,  who  were  reputed  to  have  some 
claim  to  the  land,"  was  held  to  be  no  defense 
to  an  action  to  foreclose  the  purchase-money 
mortgage.  In  the  case  of  Weaver  v.  Wilson, 
48  III.  125,  the  grantor,  as  one  transaction, 
conveyed  a  quarter  section  of  land  and  an- 
other tract  of  55  acres,  and  took  a  purchase- 
money  note  and  mortgage  to  secure  payment 
of  the  price  of  both  tracts.  The  title  to  the 
tract  of  55  acres  was  defective,  and  It  was 
provided  In  the  note  and  mortgage  that  the 
mortgagor  should  not  be  obliged  to  pay  the 
sum  thereby  secured  until  the  title  to  this 
tract  was  perfected,  which  was  never  done. 
In  a  BQit  to  foreclose,  it  was  held  that  the 
contract  was  not  so  much  an  entirety  that  the 
condition  was  a  complete  defense,  but  the 
court  held  that  It  was  a  partial  defense,  to 
the  extent  of  the  proportion  of  the  purchase 
price  paid  for  the  55-acre  tract,  which  should 
v.64H.w.no.l6— ^ 


be  determined  by  ascertaining  the-  proi>or- 
tlonate  value  of  the  two  tracts.  Whether  we 
would  hold  as  ^VBS  held  In  that  case.  It  is 
not  necessary  here  to  decide.  The  facta  In 
that  case  were  much  sti-onger  In  favor  of  the 
mortgagor  than  are  the  facts  In  the  case  at 
bar.  In  this  case  It  is  expressly  provided 
that,  'in  default  of  such  payment  by  said 
second  party,  first  party  may  pay  same,  and 
apply  such  amounts  paid  on  deferred  pay- 
ments first  becoming  due."  It  seems  to  us 
that  this  provision  Indicates  an  intention  not 
to  make  the  porfonnauce  of  the  covenant  by 
the  mortgagee  a  condition  precedent  to  the 
right  to  enforce  the  mortgage,  either  as  to 
the  whole  of  the  mortgaged  premises,  or  as 
to  the  part  covered  by  the  prior  unpaid  mort- 
gage. But  it  does  not  follow  ftrom  this  thai 
the  plaintiff  Is  not  entitled  to  any  relief  what- 
ever on  this  cause  of  action.  Plaintiff  has 
a  right  to  know  whether  the  portion  of  the 
mortgaged  premises  covered  by  the  prior 
mortgage  Is  to  be  sold  subject  to  the  prior 
mortgage,  or  free  and  clear  of  that  mortgage, 
and  such  result  accomplished  by  applying 
the  proceeds  of  the  sale  In  payment  of  the 
prior  mortgage.  There  should  be  no  am 
bigulty  In  this  respect,  by  which  bidders 
may  be  deterred  from  bidding  at  the  sale. 
We  are  of  the  opinion  that,  under  the  cli-- 
cumstances  of  this  case,  plaintiff  was  en- 
titled to  an  order  of  the  court  directing  that 
the  mortgaged  premises  be  sold  free  and 
clear  of  the  Hen  of  the  prior  mortgage,  and 
the  proceeds  of  the  sale  be  first  applied  in 
payment  of  the  prior  mortgage.  See  2  Jones, 
Mortg.  §  1698.  It  Is  true  that  no  such  relief 
as  is  here  suggested  Is  prayed  for  In  the  com- 
plaint; but  that  Is  no  reason  for  soBtalnlng 
the  demurrer,  if  the  facts  alleged  entitle  the 
plaintiff  to  any  relief.  Alworth  v.  Seymour, 
42  MInu.  ■~>26.  44  N.  W.  1030.  For  tbese  rea- 
sons, the  demurrer  to  this  cause  ot  action 
was  properly  overruled. 

4.  The  fifth  cause  of  action  aUeges  that 
the  mortgaged  premises  are  situated  on  a 
high  bluff  back  of  what  Is  known  as  West 
Duluth,  and  Inaccessible;  that  defendants. 
In  order  to  induce  plaintiff  to  pnrcbase  said 
land,  represented  to  It  that  they  had  organ- 
ized a  railway  company,  called  the  "Duluth 
Incline  Railway  Company,"  for  the  purpose 
of  constructing  an  Incline  railway  up  the 
Bide  of  said  bluff  to  said  premises,  and  in- 
tended to  and  would  construct  the  same. 
It  Is  farther  alleged  that  this  railway  com- 
pany entered  Into  a  contract  with  plaintiff, 
which  Is  set  out.  and  by  the  terms  of  which 
It  agreed,  for  certain  considerations,  to  fur- 
nish adequate  transportation  for  passengers 
and  freight  up  said  hill,  to  and  from  these 
premises,  for  a  certain  number  of  years. 
It  is  further  alleged  that  both  the  railway 
company  and  defeudants  have  wholly  failed 
to  perform  this  contract,  and  that  plaintiff 
has  been  damaged  In  the  sum  of  $200,000, 
and  that  defendants  are  the  principal  parties 
In  Interest,  and  the  prlncIpaJ  stockholders  In 
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tbita  corporation,  owning  all  but  a  few  shares 
of  tlie  stock.  There  are  many  reaHons  why 
tblB  count  In  the  ccnnplaiut  stutPR  no  cause 
at  action,  but  we  will  eniuaerate  uiily  a  few. 
Xo  cause  of  action  for  fraud  can  be  pi-cdlcut- 
tid  on  folse  r^roseiitHtlons  as  to  wbat  the 
defendants  Intend  to  do  In  the  future.  Even 
If  the  railway  company  has  failed  to  per- 
form Its  contract,  a  cause  of  action  ngalnst 
It  canuot  be  set  up  against  theite  defendants. 
The  demurrer  to  this  cause  of  actlou  should 
liavf  been  sustained. 

This  disposes  of  the  case.  The  oitler  ap- 
peated  from  should  be  afflriiied,  so  far  as  It 
■jverrules  the  demurr^  to  the  first  and  fourth 
i-auses  of  action,  and  reversed  so  far  as  It 
rtverrules  such  demurrer  to  the  second  and 
itftb  causes  of  action.   So  ordered. 


WBTHERILL  T.  CANNRY  pt  al. 

(Supreme  Court  of  Minnesota.   Xuv.  4,  1SU5.) 

Fea.ddl'lrkt  Cowetaxces  —  Tkubt  for  Brnefit 
or  Gkastor-Si-fkuiibxct  of  Finding. 

1.  Where  a  conveyance  In  mRdc  to  a  party 
wholly  and  primarily  fur  the  uhc  of  the  grantor, 
it  Is  void  80  to  lii»  creditors,  exItftiDg  or  subse- 
(laent.  without  ruft^rcnce  to  the  iittfution  of 
the  parties  thereto,  for  as  to  croditors  of  the 
orantor  the  uubject-matter  of  the  grant  remains 
hia  property;  but  where  the  convfyance  is 
made  for  the  actual  and  real  niw  of  the  grantee, 
iind  the  reservation  of  a  beneflt  to  the  grantor 
is  incidental  ind  partial,  it  is  not  void  as  to 
creditors,  unless  in  fact  it  was  made  with  the 
intent  to  defraud  them. 

2.  Rule  applied  In  this  action,  which  was 
lirought  to  set  aside  a  doed  as  to  creditors, 
which  was  made  in  consideration  of  the  past 
xervices  of  the  grantee  to  one  of  the  grantors 
and  his  promise  to  support  them,  and  lidd,  that 
the  trial  court's  finding  of  fact  to  the  effect  that 
the  deed  was  not  In  fact  made  with  intent  te 
idaco  the  property  beyond  the  reach  of  credit- 
ors, but  that  the  deed  in  law  is  presumed  to  be 
fraudulent  as  to  the  plaintiff,  a  creditor,  where 
no  other  furts  were  found  from  which  an  in- 
tent to  defraud  must  be  necessarily  inferred, 
does  not  support  its  conclusion  of  law  that  the 
deed  Is  fraudulent  and  void,  and  should  be  set 
aside  as  *'o  the  plalntifE. 

(Syllaboa  by  the  Court.) 

Appeal  from  district  court,  Hennepin 
county;  Henry  G.  Hicks,  Judge. 

Action  by  Robert  Wetherlll  against  Fred 
N.  Cannt'y  and  otheits.  From  an  order  de- 
nying a  new  trial  after  judgment  for  plain- 
tiff, defendants  appeal.  Judgment  for  de- 
fendants. 

Welch  &  Hayne,  tar  appellants.  Roberts 
&  Sweet,  for  respondent 

START.  C.  J.  Action  to  set  aside  a  deed 
of  certain  real  estate  made  by  the  defend- 
ants Thomas  J.  and  Julia  A.  Canney  to  the 
defendant  Fred  N.  Canney,  as  fraudulent  as 
to  credltOTS.  Trial  by  the  court  witlu»ut  a 
Jury,  aud  Judgment  ordered  for  the  plaintiff, 
adjudging  the. deed  fraudulent  as  to  him, 
and  from  an  order  denying  tlielr  motion  for 
a  new  trial  the  defendants  appealed. 


REPOKTEB,  Vol.  64.  (Hum. 

The  here  material  tects  fonnd  bj  tbe  cout 
were  substantially  as  f<dlows:  That  on 
February  3,  IKK),  the  defendant  Thomas  J. 
Canney  and  his  wife,  Jnlia  A.,  In  conslden- 
tlon  of  a  loan  of  920,000,  executed  ili  ir 
promissory  note  for  that  amount  to  x)iv 
plaintiff,  and  at  the  same  time  secured  its 
payment  on  two  lots  In  RIdgewood  adiUtion 
to  Minneapolis.  That  the  lota  were  tbra 
owned  by  Thomas  JT.,  and  were  free  from 
all  incumbrances  of  every  kind  except  thr 
mortgage  to  the  plaintiff,  and  he  continued 
to  l>e  such  owner  until  after  the  making  «if 
the  (letMl  in  qupstion.  The  lots  were  at  tlie 
time  of  the  execution  of  such  det*d  of  titi- 
fair  market  value  of  $23,000.  That  on  No 
veinber  12,  1892,  the  defendants  Thomas  J. 
and  Julia  A.  executed  to  the  defendant  Fred 
N.,  their  son,  a  deed  duly  recccded,  Novem- 
ber 15,  1892,  lu  form  ctmveying  to  him  cer- 
talQ  lots  in  Cottage  City  and  in  Menage's 
Third  addition  to  Minneapolis,  and  a  tract  of 
40  acres  In  section  13,  township  28,  ranp- 
21,  In  tbe  county  of  Hennepin,  and  of  tin- 
aggregate  value  of  $5,000.  The  record  titli- 
to  the  40-acre  tract  was  then  in  the  name  of 
Julia  A.,  but  prior  to  December  23,  18!>i. 
Thomas  J.  was  the  sole  owner  thereof,  and 
on  that  day  caused  It  to  !»  conveyed,  with- 
out consideration,  to  Julia  A.  The  balaocf 
of  the  real  estate  so  conveyed  to  Fred  X. 
was,  at  the  time  the  deed  was  made  to  him. 
owned  by  Thomas  J.,  and  unlncumbenHl. 
That  Jnlia  A.  was  Insolvent  when  tbe  deed 
was  made  to  her  turn.  That  the  sole  consid- 
eration for  the  execution  of  the  deed  from 
Thomas  J.  and  Julia  A.  to  Fred  N.  was  tbe 
foUowlng  agreement:  "In  consideraticw  of 
the  conveyance  to  me  by  Julia  A.  Canney 
and  Thomas  J.  <'anney,  her  husband,  wtw 
are  my  father  and  mother,  by  deed.  datt?d 
November  2,  ISJlli,  and  re<t>riled  in  the  of- 
fice of  the  register  of  deeds  of  Hennepin 
county,  Minnesota,  In  Book  37  of  Deeds, 
page  145,  to  which  reference  is  made  for  t 
particular  descrliitlon  of  the  lauds  thereby 
conveyed,  I  do  hereby  release  and  dlscharf« 
said  Julia  A.  Canney  and  Thomas  J.  Gann^, 
and  each  of  them,  of  and  from  all  claims 
and  demands  whatsoever  arising  or  grow- 
ing out  of  services  performed  by  me  for 
tbem,  or  either  of  them,  since  I  attained  my 
majority;  no  setUement  or  accounting  of 
the  same  ever  having  been  made  between 
us,  and  said  services  so  perfwined  amount- 
ing to  a  considerable  sum,  and  covering  & 
period  of  about  flftwn  years;  and  do  fm"- 
thcr  covenant  and  agree  to  and  with  safd 
Julia  A.  Canney  and  Thouias  J.  Canney.  a» 
further  consideration  for  said  conveyance, 
that  I  will  during  the  natural  Urea  of  mb 
of  them  provide  and  supply  to  tbem.  and 
each  of  tbem,  the  necessary  means  and  pm 
visloua  for  their  comfortable  support  and 
maintenance  at  all  times,  and  wheuever.  liy 
roflson  of  old  age  or  Infirmity  or  othemfsc. 
they  or  either  of  them  become  nnalde  to 
Itrovlde  for  themselves;  and  X  furtber  con- 
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uant  and  agree  tbat  the  failure  od  my  part 
Id  tbe  performance  of  the  terms  and  condl- 
tlous  of  this  agreement  shall  operate  to 
avoid  said  conveyance  for  all  purposea  what- 
soever, and  revest  the  title  to  the  said  prem- 
ises In  said  Julia  A.  Canney  and  Thomas  J. 
Canney  absolutely,  and  to  all  intents  and 
purposes  the  same  as  though  said  convey- 
ance bad  never  Xteen  made  to  me;  and  I 
fuitlier  covenant  and  agree  that  the  said 
Tliomas  J.  Canney  and  Julia  A.  Canney 
shall  have  the  right,  so  long  as  they  may 
<losire  to  exercise  the  same,  to  have  one-half 
ttt  the  hay  grown  on  the  forty-acre  tract  of 
laud  conveyed  by  said  conveyance  for  their 
own  use;  and  X  further  agree  to  faithfully 
and  fully  perform  the  terms  and  conditions 
Uereof  at  all  times,  and  tbe  covenants  here- 
in contained  shall  bind  my  heirs,  personal 
representatives,    and   assigns."    Tliat  tbe 
lierylces  referred  to  In  this  agreement  con- 
sisted of  various  lEtnds  of  services  rendered 
by  Fred  N.  after  he  was  '21  years  old  to  his 
father,  at   different  times  and  extending 
over  a  period  of  16  years,  without  any  agree- 
ment made  by  the  father  to  pay  for  them; 
but  there  was  an  understanding  between 
the  father  and  son  that  at  some  time  the 
son  should  be  rewarded  for  any  services 
rendered  to  his  parents.  That  the  evidence 
as  to  the  value  of  the  services  was  so  Indefi- 
nite that  the  court  was  unable  to  find  what 
tbe  services  so  performed  were  reasonably 
w<N:th,  end  the  amount  of  the  payments 
thereon  could  not  be  fired  from  the  evi- 
dence, and  therefore  the  court  was  unable 
to  find  whether  or  not  Fred  N.  had  been 
paid  In  full  for  such  services  prior  to  the 
maldng       the  deed  to  him.  That,  at  the 
time  the  deed  was  made  to  him,  his  parents, 
the  grantorij.  were  not  Indebted  in  any  sum 
whatever  except  upon  their  mortgage  note 
to  the  plaintiff.    "That  there  was  no  evi- 
dence showing  any  actual  design  ujton  the 
part  of  any  of  the  defendants  in  said  trans- 
action to  place  the  property  beyond  the 
reach  of  creditors,  and  the  only  fraud  in  the 
transaction  Is  such  as  the  law  will  presume 
from  the  transaction  itself  and  the  attend- 
ant circumstances.  But  the  conrt  finds  that 
from  all  the  facts  disclosed  by  the  evidence 
the  transacticm  in  law  is  presumed  to  be 
fraudulent  as  to  this  plaintiff."  The  court 
further  found  that  the  plaintiff  recovered 
Judgment  on  July  22,  1893,  against  the  de- 
fendants Thomas  J.  and  Julia  A.  upon  their 
mortgage  note  to  him  in  the  sum  of  $22,- 
167.&7,  and  on  July  2Sth  an  execution  was 
duly  issued  on  tbe  judgment,  and  returned 
unsatisfied  on  August  4th;  that  on  January 
2,  1804,  plaintiff  foreclosed  bis  mortgage  by 
advertisement,  and  the  mortgaged  premises 
were  sold  at  the  foreclosure  sale  to  the 
plaintiff  for  $120,000;  that  tbe  costs  amount- 
ed to  $220.70,  leaving  a  balance  of  $19,- 
770.30  to  be  applied  on  his  Judgment  The 
conclusions  of  law  upon  the  foregoing  facts 
were  to  the  effect  that  the  consideration  for 


the  deed  was  inadequate  and  void;  that  tbe 
deed  la  fraudulent  and  void  as  against  the 
plaintiff,  and  he  is  entitled  to  a  decree  set- 
ting aside  the  deed,  and  decreeing  his  Judg- 
ment to  be  a  lien  on  the  premises  the  same 
as  If  the  deed  had  never  been  executed. 

One  of  the  defendants'  assignments  of  er- 
ror Is  to  the  effect  that  the  facts  found  by 
the  court  do  not  justify  Us  conclusions  of 
law.  It  is  first  necessary  to  construe  the 
findings  of  fact  which  we  have  quoted,  as  to 
the  intention  with  wiilch  the  deed  was  made, 
before  we  can  dispose  of  this  assignment  of 
error.  Upon  the  trial  the  plaintiff's  counsel 
stated  when  be  rested  his  case:  "We  do  not 
claim  that  there  was  any  actual  frandulent 
intent  in  the  minds  of  the  defendants  when 
the  conveyance  in  question  was  made,  to  de- 
fraud anybody.  Tbe  fraud  we  rely  upon  is 
legal  fraud."  It  is  apparent  that  the  trial 
court  had  reference  to  this  admission  when 
It  made  the  finding  here  in  question,  and  if 
we  read  It  in  the  light  of  tbe  admission,  its 
meaning  Is  reasonably  clear,  and  we  construe 
the  finding  In  effect  to  be  that  the  deed  was 
not  in  fact  made  with  Intent  to  defraud  the 
plaintiff  or  any  one  else,  or  to  place  tbe  prop- 
erty beyond  the  reach  of  creditors,  but  that 
from  the  transaction  itself  and  the  attend- 
ant circmnstances,  the  deed  is  fraudulent 
and  void  as  a  matter  of  law.  It  follows, 
then,  that  unless  the  deed,  when  read  with 
the  agreement  which  was  its  consideration, 
is  void  on  its  face  as  a  matter  of  law,  wllli- 
out  reference  to  the  Intention  of  the  par- 
ties In  making  It,  or  their  then  pecuniary 
situation,  the  findings  of  fact  do  not  sup- 
port the  trial  court's  conclusions  of  law.  If 
we  understand  the  claim  of  plaintiff's  coun- 
sel. It  Is  that  the  deed,  when  read  with  the 
agreement,  Is  void  as  to  tbe  plaintiff,  as  a 
matter  of  law,  under  the  provisions  of  Gen. 
St.  1884,  8  4218,  and  that  no  finding  of  fact  to 
the  effect  tiiat  the  deed  was  made  to  delay  or 
defraud  creditors  was  necessary.  This  sec- 
tion of  tbe  statute  is  limited  by  lU  terms  to 
goods  and  chattels,  but  the  principle  upon 
which  it  rests  is  a  part  of  the  common  law, 
and  applies  to  realty  as  well  as  personalty. 
It  is  founded  on  the  self-evident  proposition 
that  a  man's  property  should  be  subject  to 
the  payment  of  his  debts,  although  be  has 
vested  a  nominal  title  thereto  In  some  other 
person.  For  that  purpose  the  law  declares 
the  title  to  be  in  the  debtor,  and  no  transfer 
which  is  entirely  nominal  can  stand  in  tbe 
way.  The  intentions  of  the  parties  to  such 
a  transfer,  whether  honest  or  fraudulent,  are 
wholly  Immaterial,  for  tbe  reason  that  tbe 
property  In  fact  belongs  to  the  grantor,  and 
hla  creditors  are  entitled  to  subject  It  to  tbe 
payment  of  their  demands,  without  reference 
to  when  these  debts  were  contracted  or  the 
motive  for  placing  the  naked  nominal  title  tc 
the  property  In  the  name  of  the  grantee.  It 
necessarily  follows  that  neither  the  statute 
nor  the  common-law  principle  to  which  we 
have  referred  has  any  application  to  cases 
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In  whlcb  tbe  conveyance  Is  made  for  the  real 
and  actnal  use  of  the  grantee,  and  any  reser- 
vation to  the  griLutor  Is  incidental  and  par- 
tial. Camp  V.  Thompson,  25  Minn.  175;  Cur- 
tis V.  Leavitt,  15  N.  Y.  122. 

In  the  case  at  bar  it  appears  upon  the  face 
of  the  deed  and  agreement,  when  read  to- 
gether, that  the  transfer  was  not  merely  nom- 
inal and  wholly  in  trust  for  the  grantors,  but 
was  made  primarily  for  the  use  of  the  gran- 
tee, with  a  partial  reservation  for  the  benefit 
of  the  grantors.  The  case,  then,  Is  one  un- 
der section  4222,  Gen.  St  18&4;  and  the 
question  whether  or  Hot  the  deed  is  void  as 
to  the  plaintiff  depends  on  the  fact  whether 
or  not  it  was  made  with  the  intent  to  delay 
or  defraud  creditors.  The  question  of  snch 
fraudulent  intent  is  one  of  fact,  not  of  law; 
but  where  the  facts  are  undisputed,  and  the 
Inference  of  fraud  therefrom  inevitable.  It  Is 
the  duty  of  the  court  to  direct  a  verdict  ac- 
cordingly. Fish  V.  McDonnell,  42  Minn.  519, 
44  N.  W.  535;  Wagon  Co.  v.  Sharvy,  62  Minn. 
216,  63  N.  W.  1147.  In  such  cases,  how- 
ever, the  direction  of  the  court  is  not  based 
upon  the  proposition  that  the  transaction  was 
a  "fraud  in  law"  (whatever  this  term  may 
mean),  but  on  the  proposition  that  tbe  evidence 
conclusively  shows  that  the  tranaactiim  was 
in  t&ct  fraudulent  The  case  of  Henry  t.  Hin- 
loan,  25  Minn.  199,  lllustratea  this  proposition. 
That  case  was  one  where  a  party  who  was  In- 
iwlveat  and  In  debt  transferred  aU  of  the 
property  which  could  be  reached  by  execution 
Issued  to  the  county  where  he  lived,  od  fbe 
nominal  consideration  of  one  dollar  aud  tbe 
Hctual  consideration  of  a  promise  to  support 
liim  while  be  lived.  This  was  bdd  to  make  a 
clear  prima  facie  case  of  an  Intent  to  defraud, 
and.  there  being  no  evidence  to  overcome  it, 
the  finding  of  fact  by  the  trial  court  to  tbe 
effect  that  the  coaveyaDce  was  not  made  with 
Intent  to  defraud  was  not  justified  by  tbe  evi- 
dence. 

It  may  be  conceded  that  in  the  absence  of 
an  agreemoit,  express  or  implied,  the  law  im- 
plies no  promise  to  pay  for  services  rendered 
by  memb^  of  the  same  family  to  each  otber, 
and  that  services  so  rend«%d  do  not  coiwtl- 
tute  a  valuable  confederation  to  support  a 
deed  as  against  creditors.  But  the  evidence  in 
this  case  would  have  justified  a  finding  that 
tbe  services  rendered  by  the  sou  to  the  father 
were  upon  the  implied  agreement  that  be 
sbould  receive  pecuniary  compensation  there- 
for, and  it  is  not  clear  that  the  trial  court 
intended  to  find  that  there  was  no  such  Im- 
plied agreement  It  is  true  that  the  trial  court 
found  that  there  was  no  agreement  by  the 
father  to  pay  for  tbe  tiervices;  but  it  is  found 
that  they  were  rendered,  that  there  was  an  un- 
derstanding that  the  son  should  be  rewarded 
for  his  services,  and  there  is  no  finding  that 
th^  were  ever  paid  for  in  full  except  by  tlie 
execution  of  the  deed.  If,  however,  the  find- 
ing is  construed  on  a  specific  one,  to  tbe  ef- 
fect that  there  vu  no  agreement,  express  or 


Implied,  to  pay  for  tbe  services,  stOl  tbe  n- 
lldity  of  the  deed  depends  <m  tbe  tact  wheth- 
er or  not  it  was  made  with  tbe  intent  to  de- 
fraud creditors,  for  the  fact  remains  that  It 
was  made  for  the  real  and  actual  use  of  tbe 
grantee,  and  not  wholly  for  the  nse  of  the 
grantor.    Again,  If  a  grantor  retains  prop- 
erty sufficient  for  the  payment  of  all  of  hie 
debts,  he  has  a  right  in  good  faith  to  provide 
for  his  future  support  by  a  conveyance  of  a 
portion  of  bis  property.    Bump,  Fiaud.  Omit. 
220.    If,  in  fact,  eucb  conveyance  Is  made  to 
defraud  creditors,  it  is  void  as  to  them,  al- 
though the  grantor  retained  sufficient  other 
property  to  pay  hie  debts.    Therefore,  in  any 
possible  view  of  tbe  findings  of  the  trial  court, 
the  deed  In  question  was  not  void,  tmlcss  Id 
fact  It  was  made  to  defraud  creditors.  This 
fact  should  liave  been  found  specifically  by  the 
trial  court  or  such  other  facts  found  from 
which  the  Inference  of  on  Intent  to  defraud 
was  inevitable  In  order  to  support  Its  conelu 
slons  of  law.    There  is  no  finding  of  such  oth- 
ee  fitcts  In  this  case.    On  tlie  contrary,  the 
facts  actually  found  by  the  court  negative  any 
Inference  of  an  intent  to  defraud  creditors.  It 
is  found  as  a  fitct  that  the  grantors,  at  tbf 
time  the  deed  was  made,         not  indebted  to 
any  one  except  to  tbe  plaintllf;  that  hii  debt 
was  secured  upon  uninctunbered  (except 
bis  mortgage)  real  estate,  which  was  not  ex- 
empt, and  was  of  tlie  fair  marltet  value  of  $2.'.- 
000,  or  some  f3,000  more  than  the  plaintiff's' 
ehiim;  that  his  mortgage  and  judgment  rei^e- 
seoted  the  same  claim.    There  is  no  finding 
that  the  grantor  Thomas  J.  (the  actual  owner 
of  a  i>ortion  of  the  property  conveyed  to  hl» 
son,  and,  as  to  tlie  plaintiff,  the  owner  of  the 
whole  thereof)  was  insolvent  when  the  deed 
was  made  (the  executiw  was  returned  uusai- 
Isfled  some  10  mouths  after  tbe  deed  ww 
made);  and  the  uncontradicted  evldtmce  shows 
tliat  he  was  solvent  when  tbe  deed  was  execut- 
ed, and  that  be  retained  uncxempt  prop^tT 
amply  sufficient  to  pay  aU  of  bis  debts.  We 
have  not  overlooked  tbe  foct  that  the  court 
found  that  tbe  defendant  Julia  A.  was  In- 
solvfflit  at  the  time  the  deed  was  made;  bat 
assuming  ttiat  this  finding  Is  mipported  by  the 
evidence,  the  inference,  in  view  of  tbe  other 
facts  found,  does  not  Inevitably  follow  that  die 
in  fact  intcndod  to  defraud  tbe  plaintiff  by  the 
execution  of  the  deed  In  question. 

Our  conclusion  is  that  in  tbe  absence  ot  any 
finding  of  fact  In  this  case  to  the  effect  that 
tbe  deed  In  question  was  made  witb  the  Intent 
to  defraud  the  creditors  of  tlie  grontmc,  the 
conclusion  of  law  by  the  trial  court,  that  the 
deed  is  void  as  to  the  plaintiff,  la  not  ftustain- 
ed  by  its  findings  of  fact  On  the  contrary. 
It  logically  follows  that  upon  the  admlarion  of 
counsel  and  the  findings  of  Csct,  as  we  con- 
strue them,  the  defendants  were  entitled  to  a 
diamissal  of  tbe  action  on  tbe  merits.  Tbi> 
case  is  therefore  remanded,  wltb  directions  t« 
the  district  court  to  enter  Judgment  for  de- 
fendants.  Bo  ordered. 
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BARNES  T.  CHRISTOFFERSON.i 
CSapreme  Coort  of  Minaesota.    Oct.  30.  1S95.) 
Tbul— Rbcbftion  of  Evidssoe— Oimbctions 
Waivbo. 

The  plaintiff,  being  a  witness  Id  his  own 
behalf,  was  cross-examined  hy  the  defendant 
as  to  certain  conversatioD  with  one  B.,  from 
whom  the  defendant  claimed  to  have  purchased 
the  prc^erty,  and  having  answered  as  to  such 
coDTeraatlon.  and  given  the  details  thereof,  the 
plaintiff  introdaeed  further  testimony  relating 
to  the  same  cooTersatioa,  without  objection 
from  the  defendant,  although  he  was  fully 
advised  of  the  exact  nature  of  the  answer 
sought  to  be  elicited;  and  thereupon  he  moved 
to  strike  out  gucb  testimony,  which  motion  the 
court  denied.  Held  no  error. 
fSyllabus  by  the  Courti 

Avpad  tmm  district  conrt,  Uardnll  oounty; 
Stank  Itbh,  Judge. 

Acttoa  by  Hmxj  Baraea  againat  Hana 
Ghri8teff«aoiL  Verdict  for  plabttlflt.  Mo- 
tion Cor  new  trial  deiUed,  and  defendant  ap- 
peals.  Affirmed.  . 

Brown  &  Carr,  for  appellant.    B.  M.  Stan- 
ton, for  respondent. 

BUCK,  J.  This  la  an  action  of  replevin, 
brought  to  recover  a  span  of  hoi-scB,  or,  if  a 
return  thereof  could  not  be  had,  that  he  have 
Judgment  for  the  sum  of  ?250,  the  value  there- 
of, and  $2  per  day  for  the  use  of  said  horses 
from  October  18,  1893.  Answer  eubstantlally 
a  general  denial.  In  October,  1892,  the  plain- 
tiff brought  a  drove  of  horses  Into  Marshall 
-county.  In  this  state,  and  In  the  same  month 
gave  the  horses  in  controversy  into  the  posses- 
sion of  one  Peter  Bartend,  who  kept  the  con- 
tinual and  exclusive  possession  of  tbem  for 
more  than  a  year  thereafter;  working  tbem  \ 
on  his  farm,  and  otherwise  using  them  as  his  ! 
own.  While  Barland  was  thus  In  possession 
of  these  horses,  be  executed  a  chattel  mort- 
gage thereon  to  defendant,  dated  February  4, 
1803,  and  It  Is  under  this  mortgage  that  the 
defendant  claims  title  to  them.  About  the 
middle  of  October,  1893,  Barland  absconded, 
and  bis  whereabouts  were  unknown  to  these 
parties.  The  defendant  Immediately  took  pos- 
session of  the  horses  under  his  mortgage,  and 
shortly  thereafter  the  plaintiff  brought  tbis  ac- 
tion against  him  to  recover  possession  of  the 
horses,  claiming  to  be  the  owner  thereof.  On 
the  trial  the  plalntlfl  Introduced  testimony  to 
show  that  he  owned  the  horses  during  all  of 
the  time  that  Barland  had  possession  of  them, 
and  that  be  only  let  Barland  have  the  horses 
to  keep,  and  that  he  never  In  any  manner 
sold  tbem  to  Barland.  The  plaintiff  obtained 
a  verdict  In  his  favor,— for  the  return  there- 
of, or  for  damages  in  case  a  return  thereof 
could  not  be  had,  and  damages  for  the  use  of 
the  horses.  During  the  trial  the  plaintiff  call- 
ed a  witness  by  the  name  of  Robert  Kruse, 
who  testified,  In  behalf  of  the  .plaintiff,  that 
In  June  or  July,  1893.  he  heard  a  conversation 
bet'n'cen  Barnes  and  Borland,  in  which  Barnes 


1  Bdiearing  denied. 


aald,  **Barland.  I  understand  that  yon  have 
given  GhrlstofTerBon  a  mortgage  on  my 
horses."  Barland  answered,  and  said:  "Well. 
I  don't  know  as  I  have.  I  told  him  tbe  horses 
were  not  mine,  and  that  he  did  not  know  that 
CtarlsttAeraon  had,  but  might  bare  put  them 
In,"— meaning,  aa  we  understand  the  evidence, 
that  GhrlstofferBon  znlg^t  have  Inarated  a  du- 
actlptlim  of  the  horses  In  the  mortgage  with- 
out Barhnd's  knowledge,  ^nie  conrt  denlel 
defendant's  motion  ta  atrlke  ont  this  evidence. 

tba  refusal  to  strike  oat  this  evidence  might 
have  been  error,  had  not  the  defendant  previ- 
ously, upon  tbe  cross-examlnatltm  of  the  ^aln- 
tiff,  drawn  out  evidence  ci  the  same  couvtirsa- 
tlon.  In  fulL  With  this  evidence  before  him, 
and  In  view  of  the  spedflc  nature  of  the  ques- 
tions to  Kruse,  the  ^alntlff  was  fully  advised 
as  to  the  exact  nature  ot  the  testimony  sought 
to  be  Netted,  and  yet  made  no  objection  to 
the  qnestUxi.  Under  the  circumstances.  It  was 
not  error  to  refuse  to  strike  oat  tbe  evidence 
after  tbe  qoestlm  was  answered. 

The  defendant  contends,  farther,  that  he 
was  entlded,  as  a  matter  of  absolate  right,  to 
have  an  attachment  Issoed  for  a  witness  who 
did  not  attend  the  trlsL  the  nwtlon  for  this 
attachmait  Is  as  follows:  "Defendant  moves 
the  conrt  for  a  contlnuattce,  and  for  process  to 
brli%  In  the  witness  Allen  Boyce;  be  ha^g 
been  snbpcenaed,  and  his  fees  paid."  There 
was  no  proof  that  be  was  not  present,  nor  that 
he  iras  erw  sobpoenaed,  or  his  fees  paid,  or 
that  his  testimony  was  material.  The  affida- 
vit In  the  paper  book  uptm  this  snbject  does 
not  appear  to  be  a  part  of  the  settled  case, 
nor  to  have  been  osed  as  the  grounds  npon 
whicb  tbe  motion  for  attachment  of  tbe  wit- 
ness was  made,  We  need  not,  therefore,  con- 
sider the  matter  fnrtl^r.  The  order  denying 
a  mothm  for  a  new  trial  is  affirmed. 


Bi^AKELl'  V.  UAM:tlUKBU  Sheriff,  et  ai. 
(Snpione  Oourt  of  Minnesota.    Oct  80,  1895.) 

FRACDOLBKT  CoNVBTANCB  —  QUBBTION  rOB  JUBT. 

Evidence  considered,  and  kdd  sufficient  to 
require  the  trial  conrt  to  have  submitted  the 
queatioa  of  frand  t-<  tlir  .jury. 
iS^iiabua  by  the  Cuurt.j 

Appeal  from  district  court.  Steams  county; 
D.  B.  Searle,  Judge. 

Action  by  Hugh  BlakcOy  against  John  P. 
Hammerel,  dierlff.  and  others.  Verdict  for 
plalntlif.  S'ran  an  ordor  refusing  a  new 
trial,  defendants  aweaL  Beversed. 

Morphy,  Ewli«.  OQbert  &  Ewlng,  fw  ap- 
pellants.  Geo.  H.  R^olds,  for  respondent. 

BUCK,  J.  On  the  27th  day  of  Mareb,  iSM, 
the  defendants  Tarbox,  Schliek  &  Go.  recov- 
ered a  judgment  against  one  I.  O.  Swanson 
and  two  other  parties  for  the  sum  of  9272.12. 
and  on  the  17th  day  of  said  month  the  de- 
fendant the  B.  T.  Tobacco  Company  recov- 
ered a  Judgment  against  the  same  parties  for 
the  sum  of  9113.12.   On  July  12,  18M,  exe- 
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cations  were  issued  on  each  of  eald  Jadg-  ' 
ments  under  the  seal  of  the  court,  and  di- 
rected to  tlie  (kfpudant  Haiumerel,  as  sher-  ' 
iff  ot  the  county  where  the  judgments  were  | 
recovered,  commanding  him  to  satisfy  out  of 
the  property  of  the  judgment  debtors  the  re- 
spfctive  sums  In  each  judgment;  and  in 
olHHlIence  to  said  writ  the  sheriff  levied  upon 
the  property  described  in  the  complaint  as  the 
property  of  said  I.  G.  Swanson,  and,  after 
giving  public  notice,  sold  said  property.  On 
the  2dth  day  of  Septciiihcr,  18U3,  Swanson 
executed  a  note  and  chattel  mortgage  to 
George  H.  Partridge,  who  Is  designated  in 
the  mortgage  as  trustee.    The  consideration  j 
named  in  the  mortgage  was  $1,061.60,  and  the  \ 
property  mortgaged  was  described  as  "all 
that  stock  of  dry  goods,  groceries,  clothing, 
notions,  and  hardware  now  owned  by  said 
Iver  Q.  Swanson,  of  the  alleged  value  of  $1.- 
277."    It  appears  that  this  mortgage  was  in- 
tended to  secure  several  different  claims 
itgainst  Swanson,  aggregating  about  the  con-  i 
Hlderatlon  named  In  the  mortgage,  and  In- 
cluding the  indebtedness  of  Tarbox,  Schll^ 
&  Co.  and  the  B.  T.  Tobacco  Company,  which 
indebtedness  existed  at  the  time  of  the  exe- 
cution of  the  chattel  mortgage,  and  upon 
which  the  foregoing  Judgments  were  subse- 
quently obtained.    The  latter-named  parties 
repudiated  the  mortgage,  as  It  appears  they 
had  a  risbt  to  do.  The  plaintiff,  Hugh  Blake- 
ly,  is  the  father-in-law  of  Swanson.  Part' 
ridge,  as  trustee,  on  the  Slat  day  of  May, 
1S&^  assigned  the  mortgage  and  the  amount 
due  thereon  to  Blakely,  who,  as  such  as- 
signee, brings  this  action  against  the  several  ; 
named  defendants  for.  taking  and  converting  ' 
the  mortgaged  goods  so  levied  upon  and  sold  ■ 
by  said  sheriff.    The  mortgage  contains  this 
clause:    "It  is  understood  and  agreed  that  { 
said  Swanson  shall  act  as  the  agent  of  Part- 
ridge, and  has  the  right  to  sell  and  dispose  of 
tiie  goods  In  good  faith,  and  In  the  usual 
course  of  trade,  as  security  to  said  Partridge  \ 
for  the  proceeds  thereof,  now  In  possession  of  \ 
the  said  Iver  G.  Swanson."    Upon  the  trial, 
Swanson,  who  was  a  witness,  testified  as  fol- 
lows:   *'Q.  Who  came  to  you  when  you  gave 
this  chattel  mortgage?  A.  Mr.  Tolman  trana- 
Hcted  the  business.    Q.  He  said  he  wanted  to 
secure  certain  claims,  did  he?   A.  Yes.  sir. 
He  wanted  security  for  the  claims  he  tiad. 
Q.  What  conversation  did  you  have  with  him 
at  that  time?    A.  Our  conversation  was  that 
I  should  secure  the  creditors  in  that  way,  as 
we  did, — on  the  mortgage,— and  that  I  should 
act  as  the  agent,  and  dispose  of  and  sell  the 
goods  in  the  usual  course  of  trade,  and  turn  ' 
In  the  proceeds  to  Mr.  Partridge,  as  the  trus- 
tee.   Q.  That  Is,  by  the  'proceeds'  you  mean 
what?    A.  Taking  out  the  running  expenses 
and  the  amount  of  goods  I  had  to  buy  and  i 
keep  up  the  stock  and  keep  the  business  go- 
ing; the  proceeds  after  I  done  all  that  That 
was  the  understanding  we  had  between  us. 
Q.  To  turn  over  the  proceeds  after  you  paid 
the  running  expenses  and  kept  the  stock  up? 


A.  Yes,  sir;  and  to  make  payments  aa  fast 
as  I  could.  Q.  It  was  understood  that  you 
were  to  have  enough  for  your  running  ex- 
penses? A.  Yes,  sir;  that  must  always  be 
allowed.  Q.  And  you  were  to  have  enough 
to  keep  your  stock  up,— necessary  things  you 
had  to  have?  A.  Yes,  sir.  Q.  You  wa« 
practically  to  go  oft  the  same  as  ever,  carry 
on  your  business  in  the  usual  course  of  tradf. 
keeping  your  stock  up,  and  paying  your  ex- 
penses? A.  That  is  what  I  have  said  be- 
fore." It  appears  tliat  three  of  the  claims, 
amounting  to  $151.64.  were  withdrawn  from 
the  mortgage  trusteeship,  leaving  $629.86  se- 
cured by  the  mortgage,  and  of  tbls  amount 
there  remained  unpaid  at  the  time  of  tbe  as- 
signment to  plaintiff  $4G6,  showing  that  only 
^L83.S6  had  been  paid  upon  aU  of  tbe  clainv 
from  the  time  of  the  execution  of  the  mort- 
gage, September  29,  1803,  to  the  time  of  the 
assignment  to  plaintiff,  on  the  31st  day  ot 
May,  1894,— a  period  of  over  eight  months: 
and  none  of  that  sum  wa^  paid  to  the  jodg- 
ment  creditors  herein  named  as  defendants- 
There  lias  been  no  accounting  by  Swanson  of 
the  proceeds  of  the  sale  of  the  mortgaged 
property,  showing  amounts  received,  nor  the 
amounts  paid  out,  or  to  whom  paid.  Even 
conceding  that  the  mortgage  is  valid  upon  it>: 
face,  yet  from  Swanson's  uncontradicted  evi- 
dence, together  with  all  the  other  facts  ap- 
pearing in  the  record,  it  is  very  ctcar  that 
the  question  of  the  fraudulent  intent  existing 
at  the  time  of  the  execution  of  the  mortgage 
on  the  part  of  the  parties  thereto  was  of  such 
a  character  that  It  should  have  been  submit- 
ted to  the  jury  as  a  question  of  fact  and  not 
determined  by  the  trial  court  as  a  matter  of 
law.  The  order  denying  tKe  motion  for  a 
new  trial  is  reversed. 


SMITH  et  al.  v.  FENCE  «  si. 
(Supreme  Court  of  Minneiiota.    Oct.  30,  18%. » 
Apfsal  ruou  Probate  Cocrt  —  Appkalabu  Ok 

DBBS— DlSALLOWIKO  CLAIM. 

Certain  disputes  and  controvenles  bar- 
ing arisen  between  the  persoDB  interested  in  the 

estate  of  one  Pence  n8  to  the  constmctioD  of  hir 
will,  and  as  to  the  allowance  of  a  certain  claim 
against  the  estate  of  the  deceased*  in  whicb  cod- 
tmveraies  the  appellants  had  performed  sen 
ices  as  atturneys  for  some  of  the  contestants, 
ail  parties  interested  in  the  estate  agreed  in 
writing  upon  a  settlement  and  adjostment  of 
all  matters  in  dispute,  in  which,  among  other 
things,  they  agreed  that  the  executors  ihonM 

Siay  oat  of  tlie  eutate  the  reasonable  ^ttomerV 
eea  of  appellants  for  the  aervlces  thus  render- 
ed; all  attorney's  fees  paid  to  be  subject  to  al- 
lowance and  approval  by  the  probaip  Cvurt. 
In  pursuance  of  this  agreement  the  appt'llants 
preseoted  their  claim  for  fees  to  the  probate 
court  for  allowance  and  approval.  The  conn 
disallowed  and  dlsannroved  it  in  part,  end  from 
such  order  of  disallowance  the  appellant  ap- 

gealed  to  the  .district  court  flefd.  that  tbe  or- 
er  was  not  appealable,  that  it  was  not  an  order 
disallowing  a  claim  of  a  creditor  of  the  «4tAtt>. 
within  the  meaning  of  Gen.  St  1884,  i  40(0. 

(Syllabus  by  tbe  Court.) 
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Appeal  from  district  court,  Hennepta  coud' 
ty;  Henry  G.  Belden,  Judge. 

The  claim  of  E.  B.  Smitb  and  others  agalnrt 
the  estate  of  John  W.  Pence,  deceased,  having 
been  partially  disallowed  by  the  probate  court, 
th^  appeal  to  tbe  district  court  From  an 
order  dlsmlasiiig  the  appeal,  claimants  appeal. 
Affirmed. 

Smith,  Pulliam  &  Smitb,  for  appellants. 
Shaw  &  Gray,  for  reopondoits. 

BUCK,  J.  Tbe  respondents  are  executors 
under  the  will  of  John  W.  Pence,  who  died 
May25,18&3,  testate,  and  his  will  was  admitted 
to  probate  In  the  probate  court  of  Hennepin 
county  on  the  31st  day  of  July.  1S93.  He  did 
not  leave,  surrivlng  him,  either  wife,  child, 
father,  or  mother.  The  estate  which  he  left 
was  Tery  large  and  raluabte,  and  after  his 
decease  there  were  21  persons  who  claimed 
an  into^  In  it.  either  as  heirs  or  devisees, 
among  whom  were  each  of  the  executors. 
It  was  conceded  and  agreed  by  all  of  the  par- 
ties Interested  In  the  estate  that  the  provisionB 
of  the  will  of  the  testator,  John  W.  Pence, 
were  confined  and  ambiguous,  and  the  con- 
struction thereof  doubtful  as  to  the  legatees 
and  devisees  Intended,  and  as  to  the  real  pur- 
pose ot  certain  of  the  legacies  and  devises 
thoieln  named,  and  that  certain  of  tbe  provl- 
dons  of  tbe  will  were  of  doubtful  validity, 
whereby  contentions  were  likely  to  arise  be- 
tween the  Interested  parties,  as  well  as  long- 
continued  and  expensive  litigation,  and  111 
feeling  between  the  said  parties  would  prob- 
ably be  engendered  In  the  settlement  and 
distribution  of  the  estate.  For  these  rea- 
sons all  of  the  parties  interested  In  the  estate 
agreed  In  writing  upon  an  amicable  settle- 
ment and  distribution  of  tlie  estate.  In  addi- 
tion to  tbe  ambiguity  existing  In  the  provl- 
rions  of  tbe  will,  one  of  the  heirs  and  devisees 
liresented  a  claim  against  the  estate  of  $50,- 
0(N^  which  claim  was  objected  to  by  all  or 
some  of  the  other  Interested  parties.  Tbls  claim 
was  to  be  adjusted  by  the  terms  of  the  writ- 
ten settiement,  It  being  alleged  In  said  agree- 
ment that  the  interests  of  all  parties  would 
best  be  subserved  by  such  an  amicable  settie- 
ment and  compromise  of  all  conflicting  claims 
existing  in  connection  with  the  estate.  The 
agreement  Is  quite  lengthy,  and  contains 
many  provisions  bearing  upon  the  matters  in 
controversy,  but  which  we  do  not  deem  nec- 
essary to  state  at  length.  Prior  to  the  time 
of  the  execution  of  this  agreement  for  set- 
tlemoit  and  distribution  of  the  estate,  these 
appdlants  had  rendered  legal  services  for 
some  of  the  parties  interested  In  the  es- 
tate, and  the  agreement  contained  a  clause 
in  reference  to  their  bdng  paid  for  such 
Bwvlces,  as  well  as  that  other  expenses  should 
be  paid.  The  clause  in  the  agreement  In 
reference  to  such  matters  Is  as  follows:  "Now, 
therefore,  in  consideration  of  the  premises, 
and  of  the  mutual  covenants  and  agreements 
Qt  the  parties  hereto,  each  with  the  others. 


find  each  with  all  of  the  otliers,  it  Is  hereby 
agreed  that  the  executors  of  said  estate  will, 
and  the  estate  may  and  shall,  out  of  said 
estate,  pay  all  of  the  expenses  of  the  adminis- 
tration of  said  estate,  and  of  the  settiement 
and  distribution  thereof,  including  the  reason- 
able fees  of  their  attorneys,  and  of  Smith, 
Pnlllam  and  Smith  of  Minneapolis,  •  •  • 
for  sei-vlces  rendered  said  parties  in  and  about 
said  estate;  all  attorney's  fees  paid  to  be  sub- 
ject to  allowance  and  approval  by  the  probate 
court."  The  agreement  was  signed  by  the 
executors  In  their  personal  and  Individual  ca- 
pacity, and  not  as  executors;  but  it  also  con- 
tained this  clause:  "And  it  is  fviHher  agreed 
that  the  said  executors  may  and  shall  make 
the  payments  hereinbefore  spocffled  out  of 
the  property  and  money  belonging  to  said 
estate  coming  into  their  hands,  •  *  •  but 
it  Is  expressly  understood  and  agreed  that  the 
executors  of  said  estate,  In  their  administra- 
tion thereof,  shall  and  wIU  be  bound  and  con- 
cluded by  tbe  Judgment,  orders,  and  decrees 
of  said  probate  court,  or  such  appellate  court 
or  courts  as  may  have  revlslonary  Jurisdiction 
upon  and  over  the  Judgments,  orders,  and  de- 
crees of  said  probate  court  In  respect  to  the 
administration,  distribution,  and  assignment 
of  said  estate."  The  terms  of  this  agreement 
appear  to  have  been  performed,  except  that 
the  amount  of  the  attorney's  fees  allowed  to 
these  appellants  by  the  probate  court  was  only 
the  sum  of  $1,000.  The  amount  of  their 
claim  filed  tu  the  probate  court  for  fees  was 
12,500,  the  difference  of  $1,500  behig  disallow- 
ed by  the  court,  and  from  such  disallowance 
the  appellants  appealed  to  tbe  district  court, 
where  the  appeal  was  dismissed,  and  from  the 
order  of  dismissal  tbe  appellants  appeal  to 
this  court. 

This  claim  is  not  one  against  the  deceased 
testator,  because  it  did  not  accrue  In  the  life- 
time of  the  deceased,  and  Is  not  such  a  claim 
as  could  be  presented  against  his  estate  In  the 
ordinary  proceetlings  under  the  Probate  Gode. 
Hence  such  an  oi-der  by  the  probate  court  was 
not  one  disallowing  the  dalm  of  a  creditor  of 
the  estate,  within  the  meaning  of  Gea  St. 
1804,  f  4665,  and  therefore  the  order  was  not 
app^able.  The  order  of  tbe  trial  court  dls- 
mlsdng  the  appeal  Is  affirmed. 


THOMPSON  T.  CROSBY. 
(Supreme  Court  of  Minnesota.   Nov.  4,  1895.) 
Limitations— AccoDSTi  IT  0. 
Evidence  considered,  and  Md  that  it  sna- 
tainsthe  findings  of  fact  and  conclusions  of  taw 
of  the  trial  court,  to  the  effect  that  this  action, 
which  was  brought  to  secure  an  accounting 
from  tbe  defendant,  is  barred  by  the  statute  of 
limltationB. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Rock  county; 
Francis  Cadwell,  Judge. 

Action  by  Peter  Thompson  against  A.  M. 
Crosby.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 


Digitized  by  Google 


824 


^ORTHWi!:STBRN  Um'OKTEU,  Vol.  04. 


(Minn. 


Geo.  W.  WtlHon,  for  appellant.  U  S.  Nd- 
son  and  H.  U.  Keeth,  Cor  respondent. 

STABT,  C.  J.  The  complaint  alleges  that 
on  March  1,  1878,  the  parties  hereto  entered 
Into  an  agreement  to  engage,  tor  an  Indeflulte 
period,  In  the  business  of  baying  and  selling 
farm  machinery,  wood,  coal,  grain,  and  live 
stock,  at  Adrlaut  Minn.,  oader  the  Arm  name 
of  Peter  Thompson,  whereby  the  plaintiff  was 
to  furnish  the  capital,  and  the  defendant  to 
conduct  the  business,  and  after  paying  all  ex- 
penses and  l(»ses,  and  repaying  the  capital, 
the  net  profits  were  to  be  divided  between 
them;  that,  after  the  close  of  the  business  t<x 
the  year  ISSO,  It  was  agreed  that  the  business 
should  be  thereafter  conducted  under  the 
iiame  of  Peter  Thompson  &  Co.;  that  since 
the  commencement  of  such  business,  about 
March  1,  1878,  the  defendant  has  talten  from 
the  capital  and  profits  thereof,  for  his  own 
use,  the  sum  of  at  least  (15,000  In  excess  of 
the  amount  he  was  entitled  to  receive,  and 
has  refused  longer  to  conduct  the  business,  or 
to  account  with  the  plalndCT  for  the  capital 
and  profits  thereof,— and  prays  that  the  con- 
tract may  be  dlaB<dved,  and  an  account  talcoL 
The  defendant,  by  his  answer,  alleges  that  he 
was  employed  by  the  plaintiff  to  conduct  such 
business,  and  was  to  receive  one-tialf  of  the 
net  profits  thereof  for  bis  services,  and  that  It 
was  never  agreed  between  them  that  they 
Mhould  be,  a^d  they  never  were,  partners;  that 
the  defendant  so  continued  In  such  emplt^- 
ment  until  January  3,  1883,  when  the  parties 
had  a  settlement,  and  he  turned  over  to  the 
plaintiff  alt  property,  of  every  kind,  whldi 
had  come  Into  his  hands,  or  under  bis  control, 
by  virtue  of  his  employment  The  answer 
sets  up  a  former  Judgment  between  the  same 
l)artles,  recovered  in  an  action  in  the  district 
cotu-t  of  the  county  of  Henueiiln,  In  which  the 
issues  were  claimed  to  be  substantially  the 
same  as  In  this  action;  also,  the  statute  of 
llmltotlons.  The  trial  court  found:  (1)  That 
some  of  the  Issues  of  fact  in  this  action  were 
Involved  and  determined  in  the  form^  action. 
(2)  Tliat  the  question  whether  the  parties  were 
partners  during  the  time  covered  by  this  ac- 
tion was  directly  involved  in  the  former  one, 
and  it  was  found  by  the  court  in  that  action 
that  the  parties  were  not  partners.  (3)  That, 
by  the  contract  entered  into  by  the  pai-ties, 
the  defendant  was  to  and  did  enter  into  the 
employment  of  the  plaintiff,  and  was  to  re- 
ceive one-half  of  the  net  profits  for  his  serv- 
ices; that  he  continued  therein  until  January 
1,  1883,  when  the  contract  was  abandoned  by 
the  mutual  consent  of  the  parties,  and  the  de- 
fendant retired  from  such  employ meut;  that 
the  defendant,  during  his  employment,  receiv- 
ed a  large  amount  of  property,  notes,  and  ac- 
counts, and  no  full  accounting  of  such  busi- 
ness has  ever  been  had,  but  that,  at  the  time 
the  defendant  so  retired  from  such  employ- 
ment, he  turned  over  to  the  plaintiff  a  large 
amount  of  property,  notes,  and  accounts  per- 
taining to  the  business,  and  has  had  no  con- 


nection with  it  since,  nor  the  omtral  or  custo- 
dy of  any  property,  books,  notes,  nt  aocomts 
pertaining  to  the  boslnesB.  That  ttie  plain- 
tlff's  alleged  cause  of  actloa  accroed  more 
than  six  yam  prior  to  tbe  commencement  et 
this  action.  And  as  oondtukns  of  law:  (X) 
That  this  action  Is  barred,  and  plaintiff  Is  nrt 
entitled  to  an  accounting.  (2)  That  the  de- 
fendant was  entitled  to  Judgment  dismlstfng 
the  action.  It  was  so  entered,  and  from  tbs 
Judgmoit  plaintiff  appeals. 

1.  There  are  18  asslgnmmts  of  error.  Nos. 
1,  2,  S,  4,  18,  14,  15,  16,  and  17  relate  to  tbe 
first  and  second  findings  of  fact  of  the  trtti 
court  and  Its  ruUngs  upon  tbe  admiasim  of 
erldsnce  to  support  them.  The  first  finding 
is  Immaterial;  the  second  relates  to  the  qnes> 

[  tlon  of  whether  the  parties  were  partners  or 
I  not  An  examination  of  the  Judgment  ndl 
!  in  the  forma  action  between  the  parties 
\  shows  that  the  question  of  the  alleged  jtart- 
nership  was  one  of  the  Issues  Involved  In  that 
action,  and  that  the  court  ex{ffesdy  found 
that  ihey  were  not  partners,  and  Jndgment 
was  entered  on  the  findings  for  tbe  defcnda&L 
The  finding  In  the  former  action  then  operate' 
as  an  estoppel  by  verdict  against  the  plaintiff, 
and  Is  conclusive  of  the  question  ot  partn^r- 
sUp  In  this  action;  hence,  we  need  not  In- 
quire whether  all  of  tbe  court's  rulings  as  to 
the  admission  of  the  evidence  on  this  ques- 
tion wei'e  correct  or  not,  for,  If  error  was  com- 
mitted in  this  respect.  It  was  harmless.  Wtaj 
we  were  asked  to  consids  these  aaslgnmam 
of  error  Is  not  apparent  for  tbe  plalntifri 
counsel  claims  that  the  questton  as  to  a  part- 
nership between  the  parties  Is  not  Involved  in 
this  case.  He  says  and  claims  In  his  brief  as 
follows:  "The  compUiInt  in  this  action  does 
not  allege  that  plaintiff  and  defendant  vcere 
partners.  Therefore  that  Is  not  a  matter  Id 
Issue  In  this  case.  The  complaint  dmpljr 
states  the  facts  and  the  agreement  under 
whicdi  the  parties  engaged  In  and  carried  od 
the  business."  Concede  this  claim;  then  tlie 
finding  as  to  the  partnership,  and  the  evidence 
in  support  of  It,  are  wholly  immaterial;  and. 
If  there  was  any  error  In  reference  to  tills 
matter  (and  we  are  not  to  be  understood  as 
suggesting  that  there  was).  It  was  with  refer- 
ence to  a  matter  wholly  outside  of  tUs  cut, 
and  could  not  pr^udlce  the  plaintiff. 

2.  Alleged  errors  Nob.  5,  6,  7,  and  12  refer 
to  finding  No.  3,  and  are  to  the  effect  that  thii 
finding  Is  not  suppOTted  by  the  evidence  If 
the  idalntltra  evidence  Is  to  be  accepted  as 
correct  in  all  particulars,  then  the  flodhig  ts 
not  supported  by  the  evidence;  but  there  Is  a 
conflict  in  the  evidence,  and  we  are  of  tbe 
opinion  that  the  finding  Is  fairly  sustained  bj 
the  evidence  In  all  material  particulars. 

3.  Assignments  of  error  Noa.  8,  8;  and  10 
relate  to  finding  No.  4,  as  to  the  statute  of  lim- 
itations, and  the  conclusion  that  tbe  actka 
was  barred.  If  the  parties  were  partner*, 
and  th^  never  had  been  any  dissolution  of 
the  partn^^p,  the  action  would  not  be 
barred,  for  the  statute  would  not  begin  to  rua 
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«Kaliist  an  actlm  for  an  acconntlns  an  til  a 
illssfdution.  Broderick  t.  Beanpre,  40  Minn. 
■37V,  42  N.  W.  88.  But  sacb  fa  not  this  case, 
for  they  were  not  partnera,  as  between  them- 
selves. If,  however,  the  defendant  was,  as 
4!talnied  by  the  plaintiff,  a  trustee  as  to  the 
property  In  his  bands  and  onder  his  control, 
pertalnlns  to  the  busioess,  which  he  was  em- 
ployed to  manage,  the  statute  would  not  com- 
mence to  ran  agahist  an  action  to  secure  from 
htm  an  accouutlug  ae  such  trustee  until  he 
completed,  surrendered,  or  repudiated  the 
trust.  Qen.  St  1894,  i  513U,  subsec.  7.  But 
the  trial  court  found  that  the  defendant  sur- 
rendered tbe  trust,  abandoned  the  employ- 
ment, and  turned  over  all  the  trust  property 
to  the  plalDtifr,  in  Januarj-,  1883.  It  was 
then  that  this  action  accrued,  if  ever,  and  the 
court's  conclusion  that  the  action  is  barred 
necessarily  follows  from  such  finding.  The 
only  real  question  In  this  case  Is  whether  the 
finding  of  tbe  trial  court  No.  3  is  sustained  by 
the  evidence.  We  have  already  dlspoaed  of 
that  question. 

4.  Assignments  of  error  Nos.  11  and  18  are 
to  the  effect  that  the  court  erred  In  (srderlng 
Judgment  for  tbe  defendant  and  that  the 
Judgment  la  moneous.  They  are  necessarily 
disposed  of  by  what  has  ahready  been  said 
with  reference  to  the  other  asaigpinenta  of  er- 
cw.'  Judgment  afflrmcd. 


HEIM  V.  CHAPEL  et  aL 
<Snpreme  Oonrt  of  Minnesota.    Nor.  4^  iSBS.) 
"Hsw  Trial— pRAUDULBNT  Coxtktamcbs— Cbat- 

TBL  MORTGAQS. 

1.  Order  granting  a  new  trial,  because  the 
verdict  was  not  anstained  by  the  evidence,  af- 
firmed. Hicks  T.  Stone.  13  Minn.  434  (Oil. 
SOS)  followed. 

2.  Where  a  chattel  mortgage  la  executed  In 
«ood  fnitb  for  a  valuable  consideratioa,  and 
not  for  the  purpose  of  defrauding  creditors  of 
the  mortgagor,  the  fact  that  it  was  given  to  se- 
cure a  larger  sum  than  is  actually  due  does  not 
■affect  its  validity,  but  such  overstatement  of 
the  debt  secured,  unexplained,  indicatea  fraud, 
and  the  burden  is  upon  the  mortgagee  claiming 
under  the  mortgage  as  against  creditors  to  ex- 
plain tbe  overstatemeat  and  establish  the  bona 
fides  of  bis  mortgage. 

^yllabns  by  the  Court) 

Appeal  from  district  court.  Ramsey  oonnty; 
•Otis,  Judge. 

Action  by  Moritz  Hdm,  assignee  of  Fergus 
D.  Abt>ey.  a^lnst  Charles  E.  Chapel  and  A.  G. 
Anderson.  From  an  order  granting  a  new 
trial  after  verdict  for  plalntlBT,  tbe  latter  ap- 
peala  Affirmed. 

C.  D.  &  Thos.  D.  O'Brien,  for  api>ellant. 
Warner.  Richardson  &  lAwrence,  for  re- 

SIMlUt  fonts. 

START,  C.  J.  The  plaintiff  brought  this  ac- 
tion, as  assignee  in  insolvency  proceedings  of 
Fergus  D.  Abbey,  to  recover  the  value  of  cer- 
tain personal  proiM>rtj-  formerly  belonging  to 
bis  assignor,  which  be  clalme<l  the  defendants 


had  unlawfully  converted  to  their  own  use. 
The  defense  was  that  the  property  was  taken 
by  virtue  of  a  chattel  mortgage  executed  by 
Abbey,  and  duly  filed  some  14  months  before 
his  assignment  to  the  plaintiff,  and  lawfully 
sold  to  pay  tbe  mortgage  debt.  The  only  Is- 
sue of  fact  in  the  case  aside  from  the  value  of 
the  propCTty  was  the  validity  of  this  mort- 
gage, the  plaintiff  claiming  that  it  was  fraud- 
ulent and  void  as  to  creditors.  Verdict  for  the 
plaintiff,  and  from  an  orda  of  tbe  tria)  court 
granting  tbe  defendants'  mqtion  for  a  new  trial 
on  tbe  ground  that  the  verdict  was  not  justi- 
fied by  the  evidence,  the  plaintiff  appealed. 

The  only  question  t<x  our  decision  is  wtieth- 
er  the  preponderance  of  the  evidence  Is  mani- 
festly and  palpably  In  ftivor  of  the  verdict,  so 
as  to  bring  tbe  case  within  the  rule  laid  down 
in  Hicks  r.  Stone.  13  Mhm.  434  (Oil.  308>; 
Ilheiner  v.  Transfer  Co.,  29  Mhm.  147,  12  N. 
W.  449;  and  subsequent  cases.  It  is  an  ad- 
mitted fact  in  tbe  case  that  the  mortgage  In 
question  was  given  to  secure  the  sum  of  $12,- 
IKX),  while  the  actual  debt  secured  was  only 
$8,200.  If  a  cdiattel  mortgage  Is  executed  for 
a  valuable  consideration,  and  in  good  faltb. 
and  not  for  the  purpose  of  defrauding  the  cred- 
itors of  tbe  mortgagor,  tbe  fact  that  it  is  given 
to  secure  a  lacger  sum  than  Is  actually  due 
does  not  affect  its  validity.  Nazro  v.  Ware, 
SS  Minn.  445,  88  N.  W.  359.  But  where  the 
mortgage  on  Its  face  secures  a  sum  largely  in 
excess  of  the  true  amount  due  to  the  mort- 
gagee it  Is  an  important  circumstance  to  be 
taken  Into  con8lderati(Hi  in  determining  wheth- 
er or  not  tbe  mortgage  was  in  fact  made  in 
good  faith,  and  not  for  tbe  purpose  of  defraud- 
ing creditors.  The  burden  was  upon  the  de- 
fendants to  establish  the  bona  fides  of  the 
mortgage,  and,  in  view  of  tbe  very  large  over- 
statement of  tbe  amount  of  tbe  actual  debt 
secured  by  the  mortgage,  to  satisfactorily  ex- 
plain why  it  was  taken  to  secure  an  apparent 
debt  nearly  50  per  cent  In  excess  of  the  true 
indebtedness.  In  tbe  atwence  ot  such  expla- 
nation, such  overstatement  would  be  a  very 
strong  Item  of  evidence  tending  to  show  that 
the  m(x-tgage  was  fraudulent  Tlie  defendants 
offered  such  explanation,  which  was  to  the 
effect  that  the  St.  Paul  Natl<mal  Bank  was  the 
beneficiary  of  the  mortgage,  and  that  it  was 
taken  in  the  name  of  Its  cashier,  to  secure  an 
actual  Indebtedness  of  ^,200,  due  from  the 
mortgagor.  Abbey,  to  the  bank,  and  then  se- 
cured, except  $200  thereof,  by  a  mortgage  on 
the  property  In  question;  tliat  when  this  mort- 
gage was  renewed  It  was,  at  Abljey's  request, 
made  for  ?12.(KX),  for  no  other  purpose  except 
to  secure  such  actual  Indebtedness,  and  such 
overdrafts  and  future  advances  as  the  bank 
might,  from  time  to  time,  allow  and  make  to 
him.  The  defendants*  evidence  further  tends 
to  slnw  that  while  there  was  no  express  agree- 
mmt  made  by  tbe  bank  to  make  such  future 
advances,  yet  that  It  nas  understood  between 
the  parties  tliat  not  unlikely  Abbey  would 
need  such  advanccR,  and.  if  be  did,  the  bank 
would  In  all  iwobability  make  them;  and  that 
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tlie  mortgage  was  takra  In  the  amount  tbat  It 
WAR  made  so  tbat  In  case  tbe  advances  were 
made  It  would  not  be  necessary  to  renew  the 
security.  Tbe  mongagor  was  a  wltnesa,  and 
bis  evidence  tends  to  sbow  tbat  there  was  oo 
understanding  that  any  further  advances 
sbauld  be  made  to  blm,  or  that  tbe  mortgage 
was  to  secure  future  advances,  bat,  on  tbe  con- 
trary, tbat  tbe  overstatement  In  the  mortgage 
of  the  Indebtedness  was  for  tbe  purpose  of 
preventing  his  creditors  from  attaching  the 
property.  There  is  also  evidence  tending  to 
show  that  be  was  running  b^ind  In  his  busi- 
ness, and  was  owing  other  creditors  than  the 
bank  at  the  time  the  m(»rtgage  was  made,  but 
there  Is  no  evidence  in  the  case  tending  to 
show  that  there  were  any  debts  against  Ab- 
bey outstandmg  at  the  time  the  asslgnmoit 
was  made  wl^cb  were  Incurred  before  the 
mortgage  was  made  and  filed.  It  ts  admitted 
tbat  there  are  creditors  who  have  proved  their 
claims  against  Abbey's  estate.  We  have  not 
attempted  to  give  the  evidence  In  full  on  either 
side,  but  simply  to  refer  to  some  of  Its  most 
salient  outlines.  We  have,  however,  given  to 
tbe  entire  evidence  a  somewhat  careful  con- 
slderatlon,  and,  while  we  cannot  resist  the  con- 
clusion that  tbe  verdict  was  supported  by  the 
evidence,  yet,  taking  the  recerd  as  we  And 
It,  we  cannot  say  that  the  prcpondemuce  of 
the  evidence  is  manifestly  and  palpably  in 
favor  of  the  verdict.  The  granting  of  a  new 
trial  in  this  case  was,  in  our  opinion,  a  reason- 
able and  proper  exercise  of  the  discretion  vest- 
ed In  tbe  trial  court  Order  affirmed. 


ROBERTS  MANUF'G  CO.  v.  SCHLICK. 

(Snpreme  Court  of  Minnosota.    Nov.  4,  1895.) 

LiABiLiTT  or  Fhomotrrs  or  CoapoRATiox  —  Ac- 
tion AAAIK8T  Individual— EviDlKOB. 

1.  Where  several  persons  associate  them- 
selves for  the  purpose  of  promotiug  and  organ- 
izing a  corpornUon  for  the  pecnniarr  profit  of 
its  members,  and,  after  contracts  nave  been 
made  for  and  In  the  name  of  the  proposed  cor- 
poration, they  voluntarily  abandon  their  pur- 
pose, their  relation  one  to  the  other,  as  to  third 
parties,  if  pot  that  of  partners,  is  that  of  agent 
and  prindpal,  and  each  will  be  liable  upon  all 
the  contracts  of  the  association  he  has  directly 
or  indirectly  authorized  or  ratified. 

2.  Held,  that  certain  articles  of  association 
and  the  records  of  the  procoediiiga  of  the  board 
of  directors  were  properly  received  In  evidence. 

3.  Evidence  considered,  aud  held,  that  it 
snstains  the  material  findings  of  fact  and  con- 
clusions of  law  of  the  trial  court  to  the  effect 
that  the  defendant  is  liable  on  the  contract  In 
this  case,  made  m  the  name  of  and  for  a  pro- 
posed corporation  which  was  never  organized. 

(Syllabus  by  the  Conrt) 

Appeal  from  district  court,  Ramsey  coun- 
ty; J.  J.  Egan.  Judge. 

Action  by  the  Roberts  Manufitctnring  Com- 
pany agalnat  Prank  Schliclr,  Jr.  Judgment 
was  ordered  for  plaintiff,  and  from  an  order 
denying  a  new  trial  defendant  appeals.  Af- 
firmed. 

Henry  O.  James,  for  appellant.  Robert- 
Bon  Howard,  for  resfwndent. 


START,  C.  J.  Briefly  stated,  tbe  facts  Id 
this  ease  are  tbat  certain  individuals,  named 
in  the  second  subdivision  of  the  findings  of 
the  trial  court,  on  February  28,  1893,  asso- 
ciated themselves  together  for  tbe  purpose 
of  forming  a  corporati<»i,  securing  a  bank 
charter,  and  engaging  In  a  general  banking 
business  as  the  Metropolitan  National  Bank 
of  St  Paul,  Minn.,  under  the  provisions  of 
the  national  bank  act  They  executed  arti- 
cles of  association,  elected  directors  and  oth- 
er necessary  officers.  The  defendant  was 
not  one  of  tbe  original  associates  or  promot- 
ers, but  on  April  15,  1893,  he  was  chosen 
a  director  to  fill  a  vacancy  caused  by  a  res- 
ignation, accepted  the  position,  and  tbere- 
after  acted  as  a  director  of  the  association. 
The  board  of  directors,  through  Its  author- 
ized committee,  entered  into  certain  con- 
tracts for  the  asBocIatiou,  and  In  its  propos- 
ed corporate  name,  for  the  lease  of  a  bank- 
ing office,  and  for  safe  and  necessary  office 
furniture  and  fixtures.  The  contract  for 
the  ]atter  was  made  with  the  plaintiff  on 
April  19,  1S93,  by  a  committee  appointed  by 
the  board  of  directors  before  the  defend- 
ant became  a  member.  After  the  perform- 
ance of  this  contract  by  the  plaintiff  on  its 
part  the  promote  voluntarily  abaodoned 
their  purpose  of  becoming  a  corpcvation  and 
engaging  in  the  banking  business,  and  are 
not  and  never  were,  a  corporation.  All  of 
the  promoters  except  the  defendant  and  one 
other  have  paid  their  proportionate  share 
of  the  amount  due  to  tbe  plaintiff  on  Its  con- 
tract have  been  released  by  It  from  fur- 
ther liability  therefor.  This  action  was 
brought  to  recover  from  the  defendant  the 
balance  of  bis  proportionate  share  of  aucb 
amount.  The  trial  court  found  BUbstantiaUy 
the  foregoing  facts,  and  other  evidential 
facts,  and  ordered  Judgment  for  tbe  plaintiff 
for  the  amount  claimed;  and  from  an  order 
denying  his  motion  for  a  new  trial  tbe  de- 
fendant appealed. 

1.  The  plaintiff  claims  that  the  defradant 
Is  liable  as  a  partner,  but  we  neither  discuss 
nor  decide  this  question,  for  we  are  of  the 
opinion  that  the  defendant  In  any  view  of 
the  case,  Is  liable  upon  the  general  principles 
of  contract  and  agency.  Where  Individuals 
associate  themselves  for  the  purpose  of  pro- 
moting and  organizing  a  corporation  for  tbe 
pecuniary  gain  of  its  members,  and  act  as 
an  association  by  electing  directors  and  oth- 
er officers,  through  whom  contracts  are  made 
for  and  in  the  name  of  the  proposed  cor- 
poration, and  they  afterwards  abandon  their 
purpose  to  form  a  corporation,  their  rela- 
tion, one  to  the  other,  as  to  persons  deal- 
ing with  the  association,  if  not  that  of  part- 
ners, is  that  of  agent  and  principal,  and  each 
will  be  Individually  liable  upon  any  con- 
tracts of  tbe  association  which  be  directly 
or  Indirectly  authorized  or  ratified.  Tbe  de- 
fendant vigoroimly  challengea  the  snffl^ncy 
of  the  evidence  to  bring  htm  within  this  rale, 
and  InsistB  tbat  there  la  no  evidence  In  the 
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caac  that  he  ever  authorized  or  rntlfled  the 
contract  In  question.  Where,  as  in  this  case,  It 
Lb  shown  that  the  defendant  was  one  of  sev- 
eral prom  ')ters,  and  tliat  all  acted  as  a  hody 
b7  a  board  of  directors,  and  that  he  was  a 
uiember  thereof,  only  slight  addLtlonal  evi- 
dence is  required  to  establish  prima  facie 
his  authorization  or  ratification  of  contracts 
made  in  the  name  of  the  association,  wheth- 
er they  were  made  before  or  after  he  be- 
t-ame  a  director.  We  are  of  the  opinion  tiiat 
the  evideuee  In  this  case  is  ample  to  sus- 
tain the  material  findings  of  fact  and  conclu- 
sion of  law  of  the  trial  court  to  the  effect 
that  the  defendant  is  liable  on  the  contract 
in  question.  The  evidence  shows  that  the 
promoters  organized  by  electing  a  board  of 
directors,  president,  cashier,  and  other  offi- 
cers, and  that  business  was  done  by  the 
l)oard,  which  kept  a  correct  record  of  all  Its 
act»  and  proceedings.  At  Its  first  meeting, 
March  2,  1893,  a  committee  on  location  and 
fixtures  for  the  bank,  consisting  of  three  di- 
rectors, one  of  whom  was  the  cashier,  was 
appointed.  This  committee  reported,  at 
the  second  meeting,  held  on  March  15th,  the 
terms  upon  which  a  lease  of  an  office  could 
be  secured,  and  the  board  accepted  the 
terms,  and  authorized  the  committee  to  take 
the  lease.  The  defendant,  at  the  third  meet- 
ing, April  15th,  was  elected  a  director,  and 
at  this  meeting  the  committee  reported  in 
favor  of  accepting  the  bid  of  the  plaintiff 
for  office  fixtures,  and  the  report  was  re- 
ferred back  to  it  to  enter  into  and  com- 
plete the  contract  in  their  discretion,  which 
It  did  on  April  19th.  The  defendant  was 
not  present  at  any  of  these  meetings,  but 
at  the  fourth  meeting,  April  IStb.  be  was 
present  as  a  director,  and  was  present  at 
all  subsequent  meetings,  acting  as  a  director, 
tip  to  and  including  June  29,  1893.  At  the 
tirst  meeting  at  which  he  was  present  as  a 
director  the  board  voted  $300  for  advertising 
purposes,  and  at  the  last  one,  it  appointed 
a  committee  to  arrange  the  best  possible  ad- 
justment of  all  claims  against  the  bank  un- 
der contracts  with  various  x>B-rtles.  This 
evidence  tends  to  show  that  the  promoters 
were  acting  as  an  association  under  a  com- 
mon name,  promoting  the  common  enter- 
prise by  and  through  its  representatives,  Its 
directors,  of  whom  the  defendant  was  one; 
and  that  he  had  ample  opportunity  to  have 
learned,  and  in  the  exercise  of  ordinary 
prudence  and  sagacity  In  the  discharge  of  his 
duties  as  director  he  must  have  learned,  by 
an  examination  of  the  records,  of  the  making 
of  this  contract  here  in  question.  The  rec- 
ords were  not  voluminous,  and  afforded  the 
defendant  the  ready  means  to  learn  all  about 
the  association  he  was  acting  for.  It  is  for 
this  reason  that  the  records  of  the  proceed- 
ings of  the  board  of  directors  prior  to  the 
time  the  defendant  became  a  member  there- 
of were  properly  received  in  evidence,  not- 
wlthstand'jig  his  objection  to  such  evidence. 
The  articles  of  association,  although  not  ex- 


ecuted by  the  defendant,  were  correctly  re- 
ceived in  evidence,  for  they  show  the  or-, 
ganlzatlon  and  purposes  of  the  asBoeiatlou 
of  which  he  afterwards  became  a  member. 
If  the  defendant  knew  that  the  board  of  di- 
rectors had  and  were  making  contracts  for 
and  in  the  name  of  the  association  as  a 
reasonably  necessai-y  work  of  preiiaratlon 
for  doing  a  general  banking  business  when 
It  should  become  incorporated,  and  with 
such  knowledge  he  continued  to  take  an  ac- 
tive part  In  the  proceedings  of  the  board  as 
a  dlre<'tor,  without  objection  or  protest,  It 
would  tend  to  show  a  ratification  of  this 
contract.  If  he  did  not  do  so,  and  had  no 
notice  of  the  making  of  this  contract.  It  was 
a  matter  peculiarly  within  his  own  knowl- 
edge; yet  he  was  not  a  witness  on  the  trial, 
and  there  is  no  explanation  of  his  significant 
silence.  The  undisputed  evidence  tends  fur- 
ther to  show  that  he  knowingly  and  with- 
out objection,  through  a  third  party,  paid  to 
the  plaintiff  $50  on  this  contract  No  fur- 
ther evidence  was  necessary  to  make  a 
strong  prima  fiicle  case  against  the  defend- 
ant, 

2.  The  claim  of  the  defendant  that  the 
committee  on  bank  fixtures  did  not  make 
the  contract  with  the  plaintiff,  but  that  It 
was  made  by  one  of  the  individual  memberf< 
of  the  committee,  is  not  supported  by  the 
evidence,  which  tends  to  show  that  the  com- 
mittee acted  upon  the  proposition  of  the 
plaintiff  to  furnish  the  fixtures,  and  decided 
to  accept  it,  and  authorized  the  cashier  to 
sign  an  acceptance,  which  he  did  for  the 
bank. 

3.  The  evidence  shows  a  substantial  per- 
formance of  the  contract  on  the  part  of  the 
plaintiff.  It  did  all  It  could  do  In  that  di- 
rection, for  It  manufactured  the  fixtures  and 
furniture  In  accordance  with  the  contract. 
It  Is  true  that  only  a  portion  of  them  was 
placed  in  the  bank  office,  and  the  rest  stor- 
ed for  the  association  by  direction  of  one  of 
the  directors.  This  did  not  constitute  an 
attempted  modification  of  the  contract,  as 
claimed,  but  it  does  constitute  an  excuse  on 
the  part  of  the  plaintiff  for  not  performing 
his  contract  with  microscopic  exactness.  Or- 
der affirmed. 


ROBERTS  MANUF'G  CO.  v.  WRIGHT. 
(Supreme  Court  of  Minnesota.    Nov.  4,  1895.) 

LllBlLITT  or  PROHOTBRB  OF  COUPORATION. 

Evidence  considered,  and  htid,  that  it 
snstaias  the  material  findings  of  fact  aod  the 
conclusions  of  law  of  the  trial  court  to  the  ef- 
fect that  the  defendant  is  individually  liable 
upon  tbe  contract  which  is  the  subject-matter 
of  this  action. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ramsey  county; 
J.  J.  Egan,  Judge. 

Action  by  the  Roberts  Manufacturing  Com- 
pany against  Frederick  F.  Wright   From  an 
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order  deoylng  a  new  trial  after  Judgment  fos 
Iilaintlff,  defendant  appeals.  At&rmed. 

Stevens,  O'Brien,  cole  &  Albi-ecbt,  for  ap- 
pellant   Robertson  Howard,  for  reRpoodent 

START,  O.  1.  The  questloDS  Involved  In 
tbls  case  were  ccmsldered  and  decided  la 
Manufacturing  Co.  v.  ScUlck,  61  N.  W.  826. 
Tbe  evidence  in  this  case  differa  from  that 
In  the  Schlick  Case,  in  that  this  defendant 
was  one  of  the  original  promuters,  and  sign- 
ed the  original  articles  of  association,  was 
one  of  the  original  directors,  and  attended 
only  two  meetings  of  the  board  of  directors, 
on  April  18th  and  May  6th,  but  never  paid 
anything  on  the  contract  tn  question,  and  de- 
nies that  he  ever  had  any  knowledge  of  the 
making  of  It.  We  are  of  the  oplnlcm  that  the 
material  findings  of  fact  and  conclusions  of 
law  of  the  trial  court  are  sustained  b7  the 
«Tldeiice.  Order  affirmed. 


ATTORNBY  GENERAL  ex  rel.  SCOTT  v. 
OLASEB. 

^Supreme  Court  of  Michigan.    Nov.  13, 1891.) 

Bleotioks — Ballots— DiSTi so M3H1KO  Mahkb. 
Uoder  Pub.  Acta  1893,  No.  202,  relat- 
ing to  elections,  ballots  having  a  name  erased 
under  the  party  ticket,  and  the  name  ot  an  op- 
posiog  candidate  marked  by  a  cross,  should  be 
counted. 

On  motion  for  r^iearing.  Granted. 
For  former  opinion,  see  01  N.  W.  648. 

PER  CURIAM.  A  rehearing  has  been 
asked  in  this  case.  We  held  In  our  former 
opinion  tliat  the  section  of  the  act  of  1891 
providing  that  ballots  bearing  distinguishing 
marks  should  not  be  counted  should  be  con- 
strued to  exclude  all  ballots  which  bear 
marks  not  appropriate  and  necessary  to  ex- 
press the  voter's  IntentloiL  It  Is  now  said 
that  the  interpretation  placed  upon  the  de- 
cision Is  such  as  to  exclude  a  large  number 
of  ballots  cast  at  the  recent  election,  tqmn 
which  there  appears  an  erasure  of  the  name 
of  the  candidate  on  one  party  ticket,  and  a 
<T088  before  the  name  of  an  opposing  candi- 
date. No  such  question  la  Involved  In  the 
present  case,  as  it  arose  under  the  act  of 
1891,  which  provided  for  striking  ofC  the 
name  on  the  party  ticket,  as  well  as  the  mak- 
ing of  the  cross  In  the  square  bef<we  the 
name  ot  the  (^posing  candidate.  Hie  ballots 
under  consideration  are  ballots  in  which  the 
name  erased  was  one  appearing  on  the  op- 
posing ballot  Bat  an  examination  of  the 
opinion  leads  as  to  think  that  some  of  the 
language  employed  may  have  been  mislead- 
ing, and,  as  the  public  are  naturally  deeply 
Interested  In  the  subject-matter,  we  think  It 
proper  to  state  that  it  was  not  tn  the  mind  of 
the  court  that  ballots  having  a  name  erased 
under  the  party  ticket,  and  the  name  of  an 
opposing  candidate  marked  by  a  cross,  should 
not  be  counted,  but  that,  in  uur  opinion,  such 


tickets  are  not  legally  objectionable,  and 
should  be  counted.    Laws  1893,  Act  Na  202, 
S  2ti,  It  is  true,  provides  that  where  only  (me 
candidate  Is  to  be  elected  to  an  offlce^  and  the 
elector  desires  to  vote  for  a  candidate  not 
on  his  party  ticket,  he  should  make  a  cross 
In  the  circle  under  the  name  of  his  party,  and 
also  make  a  cross  In  the  square  before  the 
name  of  the  candidate  for  whom  he  wlshe« 
to  vote  on  the  other  ticket,  and  "in  such  case 
it  shall  not  be  necessary  to  strike  olt  the 
name  trf  the  candidate  on  the  party  ticket"; 
but  section  17  of  the  act  requires  that  the 
booths  shall  be  provided  with  erasers,  and 
section  26  clearly  Implies  that  such  enisen 
may  be  used  to  erase  the  name  of  the  candi- 
date on  the  party  ticket,  for  It  Is  provided: 
'*A  ticket  marked  with  a  cross  in  the  circle 
under  a  party  name  will  be  deemed  to  vote 
for  each  of  the  candidates  named  In  such  [tar- 
ty column  whose  name  Is  not  erased,  except 
those  candidates  where  a  cross  Is  placed  In 
the  square  before  the  name  of  some  opposing 
candidate.**   Tlie  erasure  of  the  name  is  rec- 
ognized as  appropriate  to  express  the  votet^s 
Intent  not  to  vote  for  such  candidate,  anil  we 
do  not  think  that  when  such  an  erasure  is 
made  on  the  party  ticket,  and  the  voter,  in 
addition,  places  a  cross  before  the  name  of 
the  opposing  candidate,  either  mark  should 
constitute  a  distinguishing  mark.    Taken  as 
a  whole,  we  think  it  was  intended  by  the  act 
of  1893  that  such  an  erasure  should  be  treat- 
ed as  permissible,  though  not  necessary.  The 
motion  for  rehearing  presents  other  questions, 
the  gravity  of  which  induces  as  to  grant  a 
rehearing  on  ttie  whole  caaa 


COBEY  et  al.  v.  SHERUAK  et  aL 
(Supreme  Court  of  Iowa.  Oct.  21,  ISDBl) 
BquiTABLB  AOTion  —  Wbiv  Uaihtaihkv  nr  Bt- 

HALF  OF  UlTKAtfED  PARTIES  ~-  APPKAL—  Ob/EO 
TIOS8    TO    JcRlSniCTION  —  WaIVKR  —  MuTCAL 

Ihbdraxob  Coxpamt  —  Wbat  Comstitutks  — 
Pouoias  Issued  ox  Stock  I^ax  —  Tauihtt 
—Liability  or  Kehbers  for  Losses  —  Fraci*- 

CLBKT  REPRE8eXTATIO!?9 — ASSIOXVBST  FOB  BkJ!- 

sriT  of  Creditors — Asseth. 

LCode.  »  2511-26]e,  provide  that  an  ei^ 
ror  of  plaintiff  as  to  the  kind  of  proceeding 
adopted  shall  not  cause  abatement,  but  that 

I  such  error  may  be  corrected.  Section  2519 
provides  that  such  error  is  waived  by  a  failnr« 
to  move  for  Its  correction.  Sections  2648  and 
26o0  provide  that,  if  the  pe^tion  shows  th» 
court  has  no  jurladictloa  of  the  person  or 
tmbje(.'t-matter,  defendant  may  demur,  and,  if 
want  of  jurisdiction  is  not  so  sbowa,  it  mar 
be  set  np  In  the  answer,  bnt,  if  the  ob^ectioa 

I  Is  not  so  taken,  it  shall  be  deemed  waived. 

I  Held  that.  In  an  equity  case,  the  objectitm  that 

I  the  court  has  no  Jurisdiction,  because  plaintiff 
has  a  remedy  at  law,  cannot  be  made  for  the 
first  time  on  appeal.  Railway  Co.  v.  Donnell. 
42  N.  W.  170.  77  Iowa,  225.  disapproved. 

2.  Code,  S  2549,  provides  that  when  the 
question  is  one  of  common  interest  to  many 
persons,  or  when  the  parties  are  very  nnmernns. 
and  It  is  impracticable  to  bring  them  all  befoie 
the  court,  one  or  more  may  sue  or  defend  for 
the  heiieflt  of  the  whole.  Held,  that  one  or 
more  iK>licy  holdera  of  a  mutual  Insurance  coBh 
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paoy  can  maintain  an  action  for  tbe  benefit  of 

the  plaiDtlffe,  and  for  ali  who  are  similarly  inter> 
ested,  a^iQst  the  companr,  its  assignee  for 
oredltors.  and  others  concerned,  to  set  aside 
the  aaaienment  of  the  company,  to  declare  not 
collectible  ce^in  obUgationa  made  by  plaintiffB 
and  others,  and  for  general  relief. 

5.  The  articles  of  a  corporation  provided 
that  the  general  natnre  of  the  business  should 
be  "tbe  insurance  of  the  property  of  its  mem- 
bers"; that  the  fund  for  payment  of  losses, 
etc.,  "shall  consist  exclosirely  of  money  raised 
by  assessment  on  mutual  pledges  given  by  me 
members  for  their  insurance."  They  also  pro- 
vided for  a  guaranty  fund,  and  a  board  of  di- 
rectors, "chosen  by  the  guarantors  or  share- 
holders from  among  their  numbers";  that  the 
guaranty  fund  should  not  exceed  ¥50,000,  and 
should  consist  of  shares  of  $100  each;  that  the 
guaranty  fund  should  be  secured  by  the  obli- 
gations of  the  holders,  in  such  form  as  the  di- 
rectors approved,  and  be  subject  to  nsscs^iment 
by  the  board,  nob  exceeding  10  per  cent,  in  any 
six  months,  to  meet  losses  and  expenses,  whes 
there  is  not  sufficient  raised  by  assessments 
on  pledges  of  members;  that  the  property  of 
members  and  the  snbscriters  to  the  guaranty 
fund  should  be  exempt  from  corporate  debts, 
except,  etc.  Held,  that  the  corporation  was 
not  a  stock  company,  but  a  mntual  company, 
as  nuthorized  liy  Vwlp.  tit,  9,  c.  4,  g  1160.  pro- 
viding that  nothiog  in  tbe  chapter  shall  pre- 
vent persons  from  making  mntual  pledges  and 
giving  valid  obligations  to  each  other  for  their 
own  insurance,  bnt  such  associations  shall  In 
no  case  insure  property  not  owned  by  one  of 
thrir  own  members,  except  Kboolhonsea  and 
churches. 

4.  The  by-laws  provided  that  a  nerson  wish- 
ing to  become  a  member  should  depouib  his 
application  and  his  mutual  pledge,  "on  which 
hi-  shall  pay  per  cent,  which  shall  be  In- 
dorsed thereon  at  date  of  the  policy,"  etc.  Ap- 
pended to  each  application  for  mntual  policies 
isfined  was  an  obligation  by  which  the  applicant 
promified  to  pay  a  specified  sum  at  Fuch  time 
and  in  such  installments,  not  exceeding  one- 
sixth  in  any  year,  as  the  directors  should  order. 
The  by-l&ws  and  also  the  mutual  policies  pro- 
Tided  for  the  cancellation  of  the  policy  and 
mirrender  of  assiired's  obligation  on  payment 
of  all  sums  for  which  he  was  liable.  The  com- 
pany also  issued  for  cash  premiums,  and.  with- 
out requiring  niiplications  or  other  umlortak- 
tngs,  policies  which  provided  for  their  cancplla- 
tioD  and  a  refund  of  the  premium  after  deduct- 
ing the  short  rates,  and  that  after  being  in 
force  one  year,  or  in  case  of  cancellation  by  the 
company,  the  assured  should  Hhare  in  the  divi- 
dends daring  tbe  time  the  policy  was  to  ran. 
Held,  that  sndi  cash  policieB  were  issued  on 
the  stock  plan,  and  without  authority,  and  that 
the  holders  of  mutual  j>olides  could  not  be  as- 
sessed on  their  obligations  to  pay  losses  under 
such  cash  policies. 

6.  Code,  Tit.  9,  e  4,  f  1100,  under  which 
such  company  was  incorporated,  prohibits  the 
payment  of  dividends  by  such  companies.  Held, 
that  the  provision  In  such  cash  ponciea  entitling 
holders  in  certain  cases  to  dividends,  being  in 
violation  of  such  section,  did  not  dlow  that  they 
were  Issued  on  the  mutual  plan. 

6.  The  articles  of  a  mutuiil  Insurance  com- 
pany provided  for  a  guaranty  fund  of  not  more 
than  $.^.000,  to  consist  of  shares  of  $100  each, 
secured  by  the  obligations  of  holders  of  such 
shares,  and  subject  to  assessment,  not  exceed- 
ing 10  per  cent,  in  any  six  months,  to  meet  losa- 
es  In  case  the  assessment  on  policy  holders  were 
Insnfficient;  and  that  all  money  paid  from  the 
gnaranty  fund  should  he  regarded  as  an  ad- 
vancement, wliich  should  be  repaid  from  the 
funds  of  the  association.  The  subscriptions 
to  The  guaranty  fund  provided  that  tho  whole 
amount,  of  the  suoscription  should  be  void  at 
the  option  of  the  snbscriltor  after  three  years. 
Ueld,  that  snch  guaranty  fund  could  not  be  con- 


sidered assets  In  determining  the  solvency  of 
the  company. 

7.  The  or^ranisers  of  a  mutual  insnrance 
company  published  notices  that  it  would  have 
a  guaranty  fond  not  to  exceed  $50,000,  "which 
shall  be  paid  as  ordered  by  the  directors  jmd 
as  required  in  said  articles  and  by-laws.**  The 
company  issued  advertisements  stating  that  the 
guaranty  fund  was  pledged  to  prompt  payment 
of  losses  should  other  funds  be  Inadequate;  and 
that  it  was  to  protect  policy  holders  against  an 
assessment  of  more  than  one-sixth  the  amount 
of  their  notes  In  any  year;  while  it  wus  not  an 
asset,  and  afforded  no  such  proteftion.  Held, 
that  snch  false  representations  did  not  consti- 
tute such  fraud  as  entitled  subsequent  members 
and  policy  holders  to  be  relieved  from  liability 
on  tlicir  premium  notes.  Kinne  nnd  Demer, 
JJ.,  dissenting. 

8.  Code,  tit.  9,  c.  4.  f  1146.  requiring  all 
notes  taken  for  insurance  to  state  on  their  face 
that  they  were  so  taken,  does  not  ii|>i>ly  to  de- 
posit notes  of  members  and  holders  of  policies  of 
a  mutual  company  organised  nuilt-r  section 
1160,  which  authorises  the  orsanisutlnn  of  mu- 
tual insurance  companies  which  shall  not  be 
subject  to  other  provisions  of  the  ch:ipttir. 

9.  Tbe  insolvency  of  a  mutual  insunmce' 
company  and  its  assignment  for  benefit  of  cred- 
itors do  not  terminate  the  obligaticni  of  members 
and  policy  holders  to  contribute  to  payment  of 
losses  which  occurred  prior  to  the  aai^gnment. 

On  rehearing.  For  former  opinion,  see  00 
N.  W.  232. 

Actitm  in  eqnity  to  bare  Bet  aside  a  goi- 
eral  assignment  for  the  beneat  of  <»editon, 
to  bare  declared  not  collectible  certain  Instru- 
ments In  writing  executed  the  plaintiff 
and  others,  to  bave  canceled  an  assessment 
made  on  those  Instmments,  to  enjoin  the 
maintenance  of  actions  to  recover  the  assess- 
ment, for  tbe  ^HMlntment  of  a  recelTer,  to 
require  an  assessment  against  certain  guar- 
antors, and  lor  general  eqnltable  relief,  ^ere^ 
was  a  bearing  on  Ibe  merits,  and  a  decree, 
from  vbidi  the  defendants  ^)peal,  Reverwd. 

ROBINSON,  t.  Tbe  defendants  are  tbe 
Citizens'  Mutual  Insnrance  Company  of  Wa- 
terloo^ Iowa,  James  P.  Sherman,  as  assignee 
of  that  company,  and  other  persons  wbo  were 
concerned  in  its  organlzatioa  and  bnslness. 
Tbe  plaintiffs  are  policy  holders  of  tbe  com- 
pany. Measnrea  were  taken  to  organise  the 
company  in  February,  18S7.  Soon  after  that 
time,  it  commenced  to  insure  property  ownen* 
against  loss  or  damage  by  tire,  lightning,  cy- 
clones, tornadoes,  and  wlD<l8tonns,  and  con- 
tinued in  that  business  nntll  tbe  latter  part  of 
January,  1891.  On  the  Sd  day  of  February. 
1891,  It  made  a  general  assignment  for  tbe 
benefit  of  Its  creditors.  Tbe  notice  and  arti- 
cles of  Incorporation  provided  tot  a  corpora- 
tion to  do  a  mutual  insnrance  business,  and 
which  Bhould  have  a  guaranty  fund  of  not 
more  than  $rt(>.000.  to  be  secured  by  tbe  obli- 
gations of  persons  who  should  subscribe  to  It 
in  Bucb  form  as  the  directors  should  approve. 
The  form  of  the  guaranty  for  tbis  fund  which 
was  adopted  is  as  follows:  "For  tbe  purpose 
of  the  guaranty  or  pledge  fund  of  tbe  Citi- 
zens' Ikfutual  insurance  Company  of  Water- 
loo, lown,  I  hei*eby  promise  to  take  the  num- 
ber of  shares  of  said  ftmd  set  opitosite  my 
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iiaiub  at  ^00  per  Bbare,  payable  on  tlie  urder 
of  the  directors  uf  said  association,  proTidcxl 
that  not  to  exceed  ten  per  cent,  thereof  shall 
be  payable  in  any  six  months,  and  provided 
that  the  whole  amount  of  my  said  subscrip- 
tion shall  be  void  at  my  option  after  three 
years  from  date  hereof.  Dated  this  24th  day 
of  Febrwiry.  A.  D.  1887."  Bighteen  pei> 
sons  signed  this  obligation  for  shares  of  the 
fund  amounting  In  the  aggregate  to  the  sum 
of  fGO,000,  all  but  one  or  two  of  whom  are 
made  parties  def«idant  Two  Idnds  of  poli- 
cies were  lasned  by  the  company.  To  obtain 
one  Iclnd^  the  person  who  desired  insnmuce 
Kigned  an  application  which  contained  a 
promise  to  pay  the  company  a  specified  sum 
at  such  time  and  by  such  installments  as  the 
directors  of  the  company  should  order,  pur- 
suant to  the  articles  of  lncoxp(H«tl(m  and  by- 
laws of  the  company,  the  assessments  not  to 
exceed  in  any  one  year  a  sum  named;  and  . 
the  assessment  for  the  first  year  was  nstially  ' 
paid  In  advance.  If  the  policy  was  desired  ; 
for  the  term  of  six  years,  and  the  oUigatlon  | 
was  for  the  sum  of  f60,  $10  would  be  paid  In  j 
advance,  and  not  more  than  $10  during  each  j 
year  of  the  life  of  the  policy.  For  conven- 
ience, policies  ct  that  class  may  be  termed 
"assessment  policies."  For  the  other,  or 
cash,  policies,  the  assured  paid  money  In  ad- 
vance, or  gave  their  notes  payable  In  full 
without  condition.  More  than  one-half  the 
policies  issued  by  the  company  were  on  the 
cash  plan.  The  assessments  on  the  deposit 
obligations  or  notes  were  made  each  year  in 
advance,  and  notice  thereof  was  sent  to  each 
policy  holder,  subject  to  assessment,  30  days 
before  his  assessment  matured.  Tbe  receipts 
of  the  company  from  (ffdlnary  sources  were 
not  sufildent  to  pay  losses  and  expenses,  and 
during  the  year  1800  It  incurred  debts  fbr 
mon^  borrowed  to  meet  Its  tiabllltles  to  the 
amount  of  about  |11,00U.  On  the  23d  day  of 
January,  1891,  the  subscribers  to  the  guaran* 
ty  fund  met  and  ordered  a  special  assras- 
ment  <tf  10  per  cent,  of  the  amount  of  eadi 
subscrlptiiKi  to  the  guaranty  fund.  This  was 
the  first  assessment  on  account  of  that  fund 
wUch  bad  been  made.  Three  days  later,  the 
board  of  directors  of  the  cmnpany  met  and 
ordered  a  special  assessment  of  25  per  cent  { 
on  the  gross  amount  of  eadi  deposit  note  held  i 
by  the  cranpany  on  accotint  of  pt^Icies  which 
were  In  ftnce  before  the  1st  day  of  January, 
1801,  tor  the  purpose  of  paying  accrued  losses 
and  expenses.  It  was  also  wdered  that  no 
new  policies  should  be  Issued  until  a  further 
order  by  the  board.  On  the  3d  day  of  Feb-  i 
ruary,  1881,  the  snbscrlbers  to  tlie  guaranty  '• 
fund  met,  and  adopted  a  resolution  rescinding 
the  action  of  January  23d  making  a  special 
assessment  of  lO'  per  cent  of  the  guaranty 
fund,  and  directing  that  the  portion  at  the 
assessment  odlected  should  be  refunded.  On 
tlie  same  day  the  board  of  directors  also  or- 
dered that  the  portions  of  the  assessment  col- 
lected should  be  refunded.  At  the  same  time, 
notice  was  received  from  nearly  all  ot  the 


subsdibers  to  the  guaranty  fund  ot  their 
withdrawal  from  it.  The  board  of  directors 
then  took  action  as  ffdlows:  "On  motion,  it 
was  resolved  that  general  assignment  of  the 
property  and  business  of  this  company  be, 
and  the  same  is  hereby,  made  fw  the  bene- 
fit of  all  the  company's  credlttns,  in  propor- 
tion to  their  respective  claims."  On  the  next 
day  the  board  elected  James  P.  Sherman  as- 
signee, and  dii-ected  the  president  and  secre- 
tary to  execute  all  papers  necessary  to  carry 
out  all  orders  of  the  board,  and  papm  were 
executed  accordingly.  In  February,  1891,  the 
assignee  obtahied  from  the  Judge  of  the  pnv 
er  district  court  an  order  which  in  terms  au- 
thorized the  delivery  to  any  policy  holder  of 
his  deposit  note  upm  the  payment  by  him  of 
the  26  per  cent  assessment  made  by  the 
board  of  directors  on  the  aoth  day  of  Janu- 
ary. Not  quite  $5,000  were  realized  from 
that  asseEsment,  and  notes  upon  which  the 
assessments  were  so  paid  were  surrendered 
to  the  makers.  In  May,  1891,  the  district 
court  set  aside  the  assessment  of  January  26. 
1881,  so  for  as  it  applied  to  the  deposit  notes 
upon  which  it  had  not  been  piUd,  and  or- 
dered a  new  assessment  upon  all  deposit 
notes  in  the  bands  of  the  assignee,  and  which 
he  hod  surrendered  upon  the  payment  of  an 
assessment  <a  25  per  cent,  as  directed  by 
the  order  of  the  Judge  made  In  Febniar^' 
The  new  assessment  varied  according  to  tbie 
time  the  note  upon  which  it  was  made  took 
effect,  from  8  per  cent,  to  35%  per  cent.  The 
order  provided  that  parties  who  had  paid  the 
assessment  ordered  the  board,  and  takes 
up  their  notes,  should  receive  credit  for  the 
amounts  they  had  paid.  In  September  of 
the  same  year,  the  board  ot  directors,  oa  the 
BU^estion  of  the  assignee  that  the  assestc- 
ment  of  January  26th  was  not  on  a  1^1 
basis,  and  at  his  request,  set  it  adde,  and 
made  a  new  assessment,  In  most  If  not  all 
respects  Identical  with  that  made  by  the  dis- 
trict court  The  money  which  the  last  s»- 
sessment  made  by  the  court  and  by  the 
board  of  dltectrav  was  designed  to  raise  wan 
to  be  nned  in  paying  expenses  of  the  company 
and  losses.  Including  those  sustained  by  tl^ 
ludders  of  cash  policies.  It  is  probaUe  thsi 
more  than  one-half  the  lOMies  were  under 
policies  of  that  class.  The  indebtedness  of 
the  company  seems  to  have  exceeded  the  sunt 
of  $3A,000,  and,  to  pay  it  there  has  been  coi- 
lected  only  about  ^OOa 

The  plaintiflTs,  who  are  makos  of  dtpoait 
notes  which  were  assessed  by  the  district  court 
in  Blay,  1891,  and  by  the  board  of  dlrectnn  tr 
September  of  that  year,  claim  that  the  organi 
sation  of  the  company  was  not  made  aceordfaiK 
to  law;  that  It  Is  not  a  inntnal  Insurance  oon- 
pany;  that  business  transacted  by  it  was  notan- 
tiiorized  by  law;  that  Itwaa  procured  bybaud; 
that  the  assessments  in  question  are  lUegsl; 
that  an  assessment  of  the  snbscrlptloos  to  ft» 
guaranty  fund  eSiould  be  made  and  aiftxced. 
and  the  proceeds  used  to  pay  the  lossm  anri 
expenses  of  the  company,  before  the  dqwsit 
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ootdB  aboQld  be  assessed.  The  plaintiffs  fur- 
ther all^  that  tlie  questloDS  pi-esented  hy 
their  petition  are  of  common  and  general  In- 
terest to  more  than  2,000  persons,  policy  bidd- 
ers in  tbe  company  on  tbe  mutual  plan,  who  I 
liaTe  a  unity  of  Interest  in  the  object  ot  this  | 
UtlgatUm;  tbat  It  la  Impracticable  to  bring 
tbem  all  before  the  court  in  this  action,  or  for 
each  one  ot  them  to  bring  separate  actions; 
and  that  this  action  Is  brou^t  tat  tbe  indi- 
vidual benefit  of  the  plaintiffs,  and  to  prereut 
a  multiplicity  'of  suits,  for  all  who  are  stnd- 
larly  Interested.  The  district  court  found  for 
tbe  plalntlffa,  and  ordered  and  adjudged  tiiat 
the  assessment  made  by  tbe  court  in  May, 
1881,  and  by  tbe  board  of  directors  In  Septem- 
ber, 1881,  be  set  a^de  and  canceled;  tbat  tbe 
notes  made  by  tbe  idalntlffs,  or  any  of  tbem. 
to  the  company,  and  held  by  tbe  assignee,  be 
dmceled,  and  hdd  to  be  lU^l  and  void;  and 
that  the  defendants  be  restrained  from  col- 
lecting or  attempting  to  collect  or  transfer  any 
of  sacb  notes.  This  cause  has  been  submitted 
to  us  twice.  On  tbe  flrat  submission  an  opin- 
ion was  filed  (60  N.  W.  282),  but  a  rdiearing 
naa  gianted.  and  tbe  cause  la  again  submitted  ; 
tor  out  determinatkoi. 

1.  Tbe  appdlants  contend  tbat  the  dlatrict 
4:ourt  did  not  have  Jurisdiction  to  bear  and  de- 
termine tiilB  cause,  for  tbe  reoscm  tbat  the 
plataitUb  had  a  plain,  speedy,  and  adequate 
remedy  In  the  ordinary  course  ot  the  law. 
This  qnestton  was  not  lalsed  tbe  pleadlnga* 
nor  pxesented  to  the  district  court,  but  the  de- 
fendants  In^  that  the  objection  tint  tbe 
4-ourt  has  no  Jurisdiction  to  try  a  cause  may 
be  presented  at  any  time,  and  that  tbe  court 
win  on  Its  own  motion,  without  objection  by  ; 
any  party  to  tJie  at^Ion,  refuse  to  consider  It 
<m  the  merits  for  lack  of  JurisdicUcHi  to  do  so. 
That  Is  undcmbtedly  true  of  a  court  which 
lacks  Jt^risdictlon  of  the  subject-matter  of  an  | 
action,  but  does  not  apply  in  this  state  where 
an  action  triable  as  at  law  la  begun  in  equity, 
and  there  prosecuted  to  a  final  determination, 
without  objectlm  by  either  par^.  Section 
2S14  of  tiie  Code  prorldea  that  *iin  error  of  tbe  '• 
plaintiff  as  to  the  kind  of  tffoceedlngs  adopted  ! 
fihall  not  cause  the  abatement  or  dismissal  ot  \ 
the  action,  but  merely  a  change  Into  tbe  prop-  ' 
er  proceedings,  and  a  tmnitfer  of  tbe  action  to 
the  proper  docket."  An  error  of  that  kind 
may  be  corrected  1^  tbe  plaintiff,  or  tbe  de- 
fendant may  bare  tl»  correction  made  at  or 
before  tbe  filing  of  bis  answer.  Code,  H  2515, 
-J5ie.  Section  2519  contains  the  foUowIng:  | 
"An  errw  aa  to  the  klndof  proceedings  adopted  ' 
In  the  action  la  waived  by  a  failure  to  more 
for  its  correotlott  at  the  time  and  In  tbe  man- 
ner prescribed  in  this  chapter."  If  tbe  peti- 
tion shows  that  the  court  baa  no  Jurisdlctton 
of  ttie  person  or  Bu1:0<BCt-matter  of  the  action, 
the  defendant  may  demttr;  and,  If  the  want  of 
Jurisdiction  la  not  so  ahown,  It  may  be  set  out 
Id  tbe  answer;  but.  U  the  objection  Is  not  so 
taken,  it  aball  be  deemed  walTed.  Code,  M 
2G4S,  26Sa  It  la  contrary  to  tbe  policy  of 
the  statutes  of  tiils  state  to  dlsnass  an  action 


or  defeat  a  recovery  on  the  mere  ground  that 
the  plaintiff  has  erred  in  selecting  the  proceed- 
ing to  obtain  the  relief  to  which  he  is  enti- 
tled. Wben  a  mistake  of  that  kind  has  beeu 
made.  It  should  be  corrected  by  an  appropriate 
change  in  the  proeeetUngs,  U  a  correction  is 
desired.  We  do  not  bold  that  a  failure  to  ob- 
ject to  the  jurisdiction  of  a  court  will  confer 
Jurisdiction,  nor  that  a  court  can  detennlne  on 
Its  merits  a  cause  where  It  baa  no  Jmisdletion 
of  the  8ubJec^matter  of  the  litigation.  But 
district  courts  of  this  state  hare  both  law  and 
equity  Jmisdletion.  Oourts  of  equity  fre- 
quently giant  relief  which  might  bsTe  been 
obtained  at  law,  as,  In  aome  cases  where  Ju- 
risdlctlon  has  been  acquired  for  certain  pur- 
poses, It  win  be  retained  after  tboae  purposea 
bare  been  accomplished,  to  prerent  vexatious 
and  unnecessary  delays,  to  simplify  tbe  pru- 
ceedlnga,  and  to  grant  complete  relief.  It 
may  be  that  tbe  plalntlffa  In  this  case  could 
hare  successfully  defended  In  acdona  founded 
on  their  depodt  notes,  but  they  allege  feaudu- 
lent  practices  on  tbe  part  of  tbe  omqiany  to 
procure  such  notes,  and  courts  of  equity  have 
power  to  set  aside  contracts  pn»cured  by 
fraud.  Tbe  plaintiffs  allege  that  tbe  aasess- 
ments  In  question  were  lUegal  for  TOrioua  rea- 
sons, and  courts  of  equity  have  power.  In  prop- 
er casea,  to  restrain  attempts  to  collect  Illegal 
claims,  and  the  Inatltuthig  of  Texatloua  and 
uaelesB  litigation.  The  plahitifb  show  an  In- 
terest In  the  affahs  and  property  ot  the  com- 
pany, and  f^lni  that  its  guaranty  fund  slimtid 
be  resorted  to  before  the  asseaamraitB  bi  ques- 
tkm  are  enftwced,  and  ask  that  an  assessment 
on  account  of  the  guaranty  fund  be  made.  It 
Is  clear  that  the  petition  of  the  pblntUTs 
showed  an  apparent  right  to  relief  which  a 
court  of  law  could  have  granted,  and  which, 
especially  bi  the  absence  of  objection,  author- 
ized the  district  court,  as  a  court  ot  equity,  to 
hear  and  determine  the  cause.  McVey  t. 
Hanatt,  80  Iowa,  136,  45  N.  W.  548;  Ooulil 
T.  Hurto,  61  Iowa,  47, 15  N.  W.  688;  O'Brien 
T.  Putney,  55  Iowa,  296,  7  N.  W.  «15;  Tugel 
T.  Tugel.  38  Iowa.  350;  Van  Orman  t.  Mer- 
rill, 27  Iowa,  480.  See,  also,  Nlles  Wmiamp. 
24  Conn.  270;  Hine  t.  City  ttf  New  Haren,  40 
Conn.  478:  Tnbb  t.  Fort,  58  Ala.  377;  1 
Beach,  Mod.  Eq.  Jur.  1 4;  1  Daniell.  Ch.  Prac. 
p.550,noteS;  1  Pom.  Eq.  Jur.  |S  129. 130.  We 
are  aware  tbat  in  Bailway  Ga  t.  Dunnell,  77 
Iowa,  225,  42  N.  W.  176,  It  was  aald  tbat  'in 
tlie  absence  of  any  ideading  mlslng  the  objec- 
tion baaed  upon  the  want  of  Jurisdiction  by 
reasmi  of  the  tact  that  there  Is  a  plabi,  ade- 
quate, and  cunplete  rauedy  at  law.  or  in  the 
absence  ot  olijectlon  In  any  fwm  based  upon 
this  fact,  thla  court  will  of  Itself,  sua  sponte 
raise  the  objection."  But  what  was  thus  aald 
was  not  a);^lcable  to  any  question  presented 
by  Uie  record  in  tbe  case,  and  must  not  be 
regarded  as  authority.  We  do  not  decide  that 
the  relief  to  which  tbe  petition  shows  the 
plaintiffs  to  be  entitled  could  hare  been  ob- 
tained at  law.  but  t-onclutlc  that,  even  if  it 
could  have  beeu  thus  ubtaiiiud,  the  ol^ectloui 
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now  made  to  the  Jurisdiction  of  tbi*  coort  to 
determine  the  case  cai  Its  merits  cannot  be  bii»- 
talned,  for  the  reasons  riiown. 

2.  The  appellees  sOOrnx,  and  the  appellants 
deny,  that  this  action  may  be  maintalnedt  not 
merely  for  the  plaintlffB,  bnt  also  for  the  bene- 
fit of  other  polli^  boldera  whose  Interests  In 
the  matters  In  litigation  are  like  those  of  the 
plaintiffs.  Secticm  2649  of  the  Code  Is  as  fol- 
lows: "When  the  quwtlon  Is  one  of  a  com- 
mon or  general  Interest  to  many  persons,  w 
whoD  the  parties  are  Texy  nnmeroos  and  It  Is 
impracticable  to  bring  them  all  before  the 
court,  one  or  more  may  sue  or  defend  for  the 
benefit  at  the  whole."  The  majority  are  of 
the  opinion  and  hold  Oat  the  plaintiffs  hare 
brought  tbemselTes  within  the  prorlslons  of 
that  section,  and  tliat  this  action  not  only 
tar  the  benefit  of  the  persms  named  as  plain- 
tiffs, but  also  feu:  the  benefit  at  all  policy  hold- 
ers nmiamed,  whose  Interests  In  the  matters 
In  controversy  are  similar  to  those  of  the 
plaintUTs  named.  The  writer  does  not  express 
any  opinion  In  regard  to  tiiat  question,  for  the 
reaswi  that  It  18  his  Judgment  that  Hie  rcUef 
granted  by  the  district  court  was  limited  to 
the  plaintiffs  named,  and  tb^  do  not  appeaL 

S.  It  la  impturtant  to  determine  the  authori- 
ty under  which  the  otHnpany  was  organteed, 
and  its  powers  with  respect  to  the  bnshiess  It 
attempted  to  transact.  The  appelleea  contend 
that  It  was  not  a  mutual  bnt  a  stock  company; 
while  the  appellants  Insist  that  It  was  a  mutual 
company,  organized  to  transact  business  au- 
thtnized  by  sectlai  1160,  nndor  the  prorlEdons 
of  chapter  1  of  title  0  of  the  Code.  All  par- 
ties agree  that  It  was  not  OTganlzed  as  a  mu- 
tual company,  as  provided  by  sectlcnis  1122- 
112S,  indusWe,  whldi  are  a  part  of  chaptw 
4  of  title  &  of  the  Oode.  Section  1100  Is  of 
the  same  chapter,  and  contains  the  following: 
"Nothing  In  this  i^pter  tiiall  be  so  construed 
aa  to  jnrevent  any  number  of  persons  from 
making  mutual  pledgee  and  giving  valid  obU- 
gations  to  each  other  for  their  own  Insnr* 
anee  from  loss  1^  fire,  or  death,  or  loss  or 
damage  by  toniadoes,  lightning,  hall-storms, 
cyclones  ox  wlnd-atorms,  bnt  audi  associations 
of  persons  shall  In  no  case  luMre  any  ptopex- 
ty  not  owned  by  one  of  their  own  number, 
except  sndi  school  homes  and  church  bulld- 
IngB  as  the  said  companies  deem  proper  to  In- 
sure within  the  territory  where  they  do  boat- 
ness;  •  *  •  nor  shall  the  provltfons  of  this 
chapter  be  applicable  to  such  assodations  or 
cranpanles.  *  •  *  And  such  companies  cv* 
ganlzed  under  this  section  dnll  pay  the  same 
fees  tor  annual  reports  aa  are  now  paid  tax 
stock  companies,  but  sudi  associations  or  com- 
panies dudl  receive  no  premiums  mr  make 
any  dlvldraids;  but  the  word  'premiums'  here- 
in shall  not  be  «mstrued  to  mean  poller  and 
survey  flees,  nor  the  necessary  racpensm  of 
such  Gompaniea."  This  section  authorises  tbe 
organisation  of  mutual  Insurance  companlea 
whldi  shall  not  be  tnibject  to  other  provisions 
of  the  diapter  In  which  It  Is  found.  See  State 
T.  lonm  Mut  Aid  Ass'n.  69  Iowa,  133,  12  N. 


W.  TS2.  Sectbm  10:>S  of  the  Code  authorizes 
the  incorporation  of  any  number  of  people  for 
the  transaction  of  any  lawful  business,  and  fol- 
lowing sections  of  tbe  same  chapter  prescrihe 
the  method  ol  organization  and  the  powers 
and  liabilities  of  such  corporatUHia.  The  artl- 
dea  of  Incorporation  of  the  defendant  compa- 
ny redte  that  the  persons  therehi  named  **do 
hereby  form  an  assot^tlon  under  tbe  laws  of 
Iowa  for  the  purpose  of  mutual  Insurance  up- 
on our  property  and  that  of  all  other  penwns 
who  may  become  members  of  this  assodatloD 
by  tbe  glvtaig  of  mutual  pledges  tberetm"; 
that  "tbe  general  nature  of  the  bnslneaB  to  be 
tmnaacted  by  tbe  asaodation  shall  be  the  1d- 
sorance  of  tbe  property  of  its  members  against 
loss  or  damage  by  fire,  l^htnlng,  cyclone,  tor- 
nadi^  or  windstoims";  that  "the  fund  of  the 
association  for  the  payment  of  Insurance  loo- 
ea,  and  the  necesaaiy  expenses  thereof,  rtudl 
ctmsM  exdnstrely  of  money  taised  by  assess- 
ment on  mutual  pledgea  given  by  tbe  membeis 
tax  thdr  insurance.  Such  assessm^ts  shall 
be  made  oidy  1^  the  directors  or  execndve 
committee,  and  may  be  limited  the  by-laws, 
and  shall  always  be  apportioned  [ko  lata 
among  tbe  memb»8  Insured";  that  "aU  per- 
scms  Insuring  In  this  assodaticHi  diall  be  nmu- 
bera  thereof  during  the  period  of  their  insar 
anc^  and  no  kmger,  and  tiie  charges  for  sncb 
Insurance  and  memberahip  shall  be  reguhited 
by  the  board  of  directors  of  the  aasociatloD.'' 
The  articles  were  duly  rigned  and  acknowl- 
edged by  tiie  incorporators,  and  were  record- 
ed In  tbe  Gfflce  of  the  recorder  at  Blackbawk 
county,  and  In  the  office  of  tiie  secretary  of 
state,  and  a  notice  of  tiie  Incnpontlan  was 
duly  puUished.  By-laws  wwe  adopted,  and 
the  requirements  of  chaptor  1  of  titie  9  of 
the  Code  In  regard  to  tbe  organisation  of  cor 
pontions  seem  to  have  been  fully  compiled 

WltiL 

It  la  datmed,  howero',  tiiat  certain  pnnrl- 
slons  of  the  articles  of  ineorporatlmi  and  In- 
laws make  the  corpenation  a  atock  and  not  a 
mutual  cosnpany.  Those  provisions  rd^  to 
the  guaranty  fund,  and  to  the  ^Tlleges  and 
duties  of  tin  goarantors.  The  artldes  of  In- 
corporation iffoTide  that  the  alfiiln  of  the  as- 
sodatioo  Shan  be  conducted  1^  a  board  of 
rectors,  vbo  shall  be  dionm  the  guannton 
or  shardiolders  fnmi  amoi^  thdr  memben: 
that  the  guaranty  fund  shall  not  exceed  $90^- 
fSOO,  and  shall  condst  of  diares  of  $100  eaA, 
transferable  among  the  memben  upon  tbe 
books  of  ^  assodatlon,  and  not  oQierwise; 
that  the  fond  may  be  increased  by  vote  of 
two-thirds  at  the  hdden  fliereof  at  any  r^n- 
lar  meeting,  and  that  each  share  sball  be  o- 
titled  to  one  vote  upon  all  questions  affecting 
the  Interests  of  tiie  association;  that  the  arti- 
cles of  Incorporation  "may  be  amended  at  au^ 
regnhtr  or  called  meeting  of  tbe  diardioldHB 
1^  two-thirds  vote  thereof."  Artlde  ?  rdatts 
to  tiw  guaranty  fund,  and  Is  as  follows:  "The 
said  fund  eImII  be  secured  by  tbe  drtlgatloaB  of 
the  bdden  thereof,  to  be  known  as  *fimd'  er 
'guaranty,'  In  such  form  aa  tbe  dlrect(»B  tfian 
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anmre,  and  diall  be  nibject  to  assessment  hy 
tbe  board  of  directors,  not  exceeding  ten  per 
cent  In  anj  six  montbs,  for  tbe  purpose  of 
meeting  losses  and  expenses  for  which  tbe  aa* 
sodatlan  may  be  liable  on  Ita  certlflcates  of 
Insnrance,  bnt  only  yrbea  there  la  not  snflSdent 
money  raised  from  ■nsfinsmc  iitn  or  pledges  of 
membcn  to  pay  sncb  looes  wben  due;  and  all 
monera  so  paid  from  the  guaranty  or  obliga- 
tion fond  shall  be  regarded  as  advancement, 
which  shall  be  repaid  from  the  funds  of  tbe 
association  as  may  be  ordoed  by  the  direct- 
ors." Artlde  8  axompta  tbe  prirata  property 
of  members  and  tbe  subscribers  to  tbe  guaran- 
ty fond  trran  the  corporate  debts*  "escept  to 
the  extent  ttf  ttwlr  respectlTe  obligations  to 
the  association  aa  account  of  soch  subscrip- 
tions.** And  artlde  0  requires  tbe  directors  to 
elect  from  their  own  nnmbw  or  from  tbe  guar- 
antom  a  preMea^  a  vice  president,  secretary, 
treasaro',  and  oecutlTe  committee.  Tbe  br^ 
lawa  are  In  harmony  ^th  tbe  articles  ct  l>- 
corporatloD  with  req>ect  to  tin  guarsntois  and 
tbe  guaranty  fund,  and  provide  that  ttie  fund 
■ball  not  be  liable  to  assessment  for  tbe  pay- 
ment of  Insnmnee  losses,  ^'except  In  emerge 
cy  and  by  majority  vote  <tf  tbe  directors."  We 
do  not  think  tbese  provMons  are  auffident  to 
establish  tbe  character  of  ttie  cerpontkm  as  a 
stock  ratber  Iban  a  mutual  inaurance  company. 
The  gtaranty  fund  was  not  designed  to  be 
any  part  of  the  working  capital  of  the  compa- 
ny, bnt  was  to  be  drawn  upon  <mly  In  case  of 
emergency*  wben  tbe  money  laissd  from  aa- 
sessments  should  be  tanuffldent  to  pay  losses 
wboi  doe;  and  all  money  obtained  from  the 
guaranty  fund  was  to  be  regarded  aa  a  mere 
tempotary  advanooment  or  loan,  to  be  refund- 
ed on  tbe  order  of  tbe  dlrectoia.  It  was  held 
In  Berry  v.  Insurance  Go.  (Iowa)  82  N.  W. 
681,  that  St  la  not  unlawful  for  a  mutual  in- 
surance company  to  provide  a  guaranty  fund 
by  meana  lite  those  ad<9ted  In  ttds  caae.  The 
company  under  consideration  In  the  Berry  Case 
was  organised  under  diapter  4,  of  title  9  of 
the  Code,  but  mucb  that  was  nld  In  that  case 
and  tbe  conclusion  reached  in  regard  to  such 
a  fund  are  applicable  in  this  case.  The  arti- 
cles of  Incorporation^  tbedefandantcompany 
d»w  that  Ite  object  Is  to  do  a  mutual  Insm*- 
ance  business,  Insuring  only  tbe  property  of 
ite  members.  Tbe  artldes  contain  no  author- 
ity to  Insure  ttte  property  of  any  one  who  is  not 
a  member.  Whether  the  provisions  whkfa  are 
designed  to  give  the  subscriben  to  tbe  gnarsn- 
ty  fund  abeolute  control  of  the  anjwratlon  are 
valid  we  need  not  detarmtne.  No  ohjectkm  ap- 
pean  to  have  been  made  prior  to  ttw  com- 
mencement of  this  action  to  tlwlr  enbscement, 
and,  If  Invalid,  the  legal  existence  of  tbe  com- 
pany and  tbe  obligations  9t  Ibe  plaintiff*  on 
their  deposit  notes  are  not  thereby  Impaired. 
We  conclude  that  tbe  company  was  organised 
mider  Ibe  provlBlons  of  dnptv  1  of  title  0  of 
the  Code,  to  taumre  tbe  property  of  Ite  mem- 
bens  on  tbe  mdtual  plan,  as  authorised  by  sec- 
tion 1160  of  tbe  Code,  and  lliat  It  cannot  be 
regarded  In  any  senae  aa  a  ttotA  company. 
T.64H.w.nal6— M 


4.  It  Is  dalmed  by  the  appelleca  tbat  their 
deposit  notes  are  not  collectiUe,  because  they 
do  not  state  on  thetar  face  tbat  tbey  were 
taken  for  insurance,  aa  required  by  section 
1146  of  the  Code.  If  we  understand  the  reo- 
ord,  It  shows  tbat  the  notes  In  question  redto 
tbat  they  were  given  In  consideration  of  a 
policy  of  insurance,  wblch  Is  described;  but, 
if  this  were  not  so,  the  notes  woidd  not  be 
Invalid  on  tbat  groimd,  for  tbe  reaaon  tbat 
tbe  section  specified  la  a  part  of  chapter  4  of 
title  9  of  the  Code,  and  tberefcwe  Is  not  ap- 
plicable in  this  case. 

6.  It  Is  claimed  1^  the  appellanta  tbat  the 
cash  policies  were  not  Issued  on  tbe  stocA 
plan,  bat  were  a  part  of  the  mutual  Inaur 
ance  business  which  the  company  waa  au- 
thorlzed  to  do.  It  la  said.  In  effect,  that  tbe 
chief  dlff»ence  between  tbe  holders  of  tbe 
caata  and  tbe  assessment  piriiclea  la  tbat  the 
farmer  pay  In  advance  what  tbe  latter  pay 
as  asseeiied,  and  that  It  would  be  groealy  un- 
just to  h(dd  tbat  tbe  policy  holda-s,  having 
tbe  benefit  of  time  In  which  to  make  pay- 
ments, cannot  be  compelled  to  contribute  for 
the  payment  of  tbe  Iobsm  sustained  by  thoae 
paying  In  fuU  for  their  policies  when  Issued. 
As  we  have  seen,  the  company  waa  author- 
ized by  Its  articles  of  Incorporation  and 
section  1100  of  the  Oode  to  Insure  the  prop- 
erty of  Ita  members  only.  The  funds  for  tbe 
payment  of  Ita  toasea  and  expenaea  wen  to 
consist  excluslTdy  of  mon^s  "raised  by  aa> 
seesment  on  mutual  pledges  given  by  tba 
members  for  their  insurance,"  provision  being 
made  for  borrowbig  temporarily  from  tbe 
guaranty  fund.  The  by-lawa  praivlde  for  the 
acquiring  of  membership  aa  f^hiwa:  "Every 
person  wishing  to  become  a  member  of  this 
association  shall,  previously  to  being  Inrared, 
deposit  his  application,  together  with  his  mu- 
tual obligation  or  pledge,  upon  wfakb  be  shall 

pay  "  per  cent,  which  shall  be  indorsed 

thereon  at  date  of  the  pidlcy;  and,  If  said 
application  and  obligation  be  approved  by 
tbe  dlrectora  or  executive  committee,  tbe  pol. 
Icy  of  insurance  shall  bear  date  no«i,  mk- 
less  otherwise  directed  by  the  apiOkant"  It 
Is  true  that  one  of  tba  articles  of  inconwra' 
tlon  states  that  "all  pmona  Insuring  in  this 
asBoctatlon  shall  be  members  thereof  during 
tbe  period  of  tbdr  Inaurance,  and  no  longer"; 
bnt  this  cannot  be  construed  to  create  a  mem- 
bership excepting  as  autbtnlied  by  tbe  stat- 
ute and  by  tbe  articlea  of  Incoiporetlon.  Tbe 
company  could  not  have  transacted  bnstaiess 
on  both  the  stock  and  the  muttui  ptan.  We 
have  found  that  It  waa  empowered  to  trana- 
act  the  business  authorlaed  by  sectlcm  liao 
of  tbe  Code,  and  that  petmito  Insurance  on 
the  mutual  plan  only;  but,  if  tbe  budneaa  of 
the  company  were  not  govenwd  by  tbat  sec- 
tion, It  would  fUl  within  tbe  provMon  of 
tbe  other  sections  at  the  same  chapter,  and 
among  them  Is  section  110^  wbteh  problblta 
companies  organised  upon  the  mutual  plan  to 
take  risks  upon  tbe  stock  plan,  and  also  pro- 
hlUta  com^uUes  organised  upon  the  stock 
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plan  to  do  business  upon  the  plan  of  a  mu- 
tual Insuraoce  company.  An  examination  of 
the  poltcles  issued  by  the .  defendant  com- 
pany shows  that  the  assessment  policies  were 
Issued  on  the  appUcatt<«  of  the  persons  who 
desired  the  Insnrance,  and  that  appended  to 
each  application  was  on  obligation  by  which 
the  applicant  promised  to  pay  to  the  com- 
pany a  speclfled  sum  of  mon^  at  snch  time 
and  In  auch  Installments,  not  exceeding  one- 
sixth  of  the  gross  amount  in  any  one  year, 
as  the  directors  of  the  company  should  assess 
and  order.  Wbm  the  policy  was  Issued  on 
such  an  application,  the  insured  became  a 
member  of  the  company  by  virtue  of  Its  ar- 
ticles of  IncOTporation  and  the  statute  which 
authorised  them.  Provision  was  made  In  the 
by-laws  of  the  cmnpany  and  In  the  policies 
for  the  cancellation  of  the  pcMcles  and  the 
surrender  of  the  obligation  of  the  Insured 
upon  the  payment  of  all  sums  for  which  tbey 
were  liable.  The  assured  under  a  cash  politgr 
was  not  required  to  sign  an  application  nor 
an  undertaking  of  any  kind.  The  policy  he 
received  provided  for  its  cancellation  and  a 
refund  of  the  premium  received,  after  de- 
ducting therefrom  the  short  mtee,  and  also 
prorided  that  In  case  the  policy  had  been  In 
force  one  year,  or  In  case  of  Its  cancellation 
by  the  company,  the  assured  should  be  enti- 
tled to  a  proportionate  share  of  the  benefits  of 
the  company  during  ttie  time  his  policy 
should  bave  been  in  force,  but  a  csncellatlon 
by  him  forfeited  his  right  to  dividends. 
Some  reliance  is  placed  upon  the  last  prov^ 
slon,  but  it  is  In  violation  of  section  1160  of 
the  Oode,  which  prohibits  the  payment  of 
dividends  by  companies  organised  under  it. 
A  section  of  the  1^-laws  provides  that  **the 
association  wlU  make  insurance  fw  the  term 
not  exceeding  six  yean,  and  the  amonnt  to 
be  deposited  in  cash  and  obligation  for  the 
Insurance  of  any  buildings  or  othw  property 
shall  be  according  to  the  hazard  of  snch  risk, 
and  all  circumstances  affecting  such  risk." 
The  deposit  in  cash  referred  to  Is  that  part 
of  the  obligation  which  was  to  be  collected 
In  advance.  The  company.  In  Issuing  assess- 
ment policies,  required  the  payment  of  one 
assessment  when  the  pdlcy  was  Issued.  That 
practice  was  authorized  by  the  section  of  the 
by-laws  quoted,  and  was  important  and  prop- 
er to  provide  funds  for  the  current  necessi- 
ties of  the  company,  and  to  prevent  insuring 
property  without  compensation,  and  was  not 
a  violation  of  the  law  which  required  It  to 
do  a  mutual  business.  ■  The  obligation  of  the 
assured  remained  subject  to  assessment,  and 
the  mutuality  of  the  pledges  of  the  holders  of 
the  assessment  policies  was  not  in  any  man- 
ner afTected  by  the  payment  of  the  first  as- 
sessment. 

Whether  money  might  be  deposited  as  a 
pledge  under  section  1160  of  the  Code  is  a 
question  we  need  not  determine,  for  the  rea- 
son that  neither  the  article  of  Incorporation 
and  the  by-laws  of  the  company  nor  its  prac- 
tice warrant  the  claim  that  the  cash  pay- 


ments were  designed  to  be  mere  pledga. 
There  was  no  pretense  that  the  money  lo 
paid  was  to  be  drawn  upon  Cnni  thae  to 
thne  by  means  of  assessmoits,  and  that  tlK 
portion.  If  any,  remaining  at  the  eaU  of  the 
term  of  Insurance,  was  to  be  refunded.  The 
payments  were  absi^te,  without  cmdltlott, 
excepting  In  case  of  cancellation.  We  coi- 
clude  that  the  cash  ptrilcles  were  issued  w 
the  stock  plan,  and  therefore  without  author 

6.  The  fraud  with  which  the  company  h 
charged  In  pnxnirlng  the  d^Mslt  notes  in  qnes- 
tion  Is  alleged  to  have  been  committed  sob- 
stantlally  as  follows:  In  Febmary,  1887, 
James  P.  Sherman  published  a  notkw  to  the 
effect  that  be  and  his  associates  would  wgifi- 
Ise  the  company,  and  that  **the  guaranty  fond 
or  capital  stock  shall  not  enseed  the  som  of 
fifty  thousand  dollars,  which  dull  be  paid  si 
ordered  by  the  directors  and  as  required  in 
said  articles  and  by-laws."  Tbe  artldes  <rf  In- 
corporation we  have  already  considered  were 
adopted,  and  the  company  was  organised.  A 
notice  of  lncorporati(Hi  was  puUIdied,  wWd 
contained  the  following:  "The  said  corpora- 
tlrait  by  its  articles  of  inoorprautlon  sod  by- 
laws, autiioriBes  and  provides  for  a  gnartn- 
ty  fund,  not  to  exceed  fifty  thousand  doOars. 
consisting  of  limited  individual  pledges  mtde 
by  certain  of  tbe  incorporators  and  otlier 
membera,  which  shall  be  imid  as  ordered  by 
the  directors  and  as  required  in  said  arttdes 
and  by-laws."  The  notice  and  artldes  de- 
scribed the  business  of  the  corporation  w 
that  of  a  mutual  company.  Circulars,  folden. 
and  othw  advmisementB  were  Issued  by  tbe 
company,  which  contained  various  represMi 
tatlons  calculated  to  inspire  confidence  In  tbr 
idans  and  methods  of  tbe  company,  and  stateil 
that  the  guaranty  fund  was  pledged  to  tiie 
prompt  payment  of  the  losses  shoold  the  fond^ 
from  the  assessments  be  Inadequate^  tbw 
affording  double  security  to  policy  bdden. 
Hie  guaranty  fund  was  always  described  m 
a  part  of  tbe  assets  of  the  company,  end 
sometimes  as  permanent  and  as  designed  to 
protect  policy  holders  against  an  assessment 
of  more  than  one-sixth  of  the  amount  of  tbrtr 
deposit  notes  in  any  one  year.  There  were 
also  representations  to  the  effect  that  the  com- 
pany was  a  corporation  of  this  states  compn- 
ed  of  people  vrfao  resided  In  It,  and  that  H 
was  designed  to  transact  business  only  hi 
this  state.  Other  claims  were  also  made, 
which  are  shown  to  have  been  well  founded. 

We  do  not  think  the  alleged  fraod  on  the 
part  of  the  company  furnishes  sutOdrat 
ground  upon  which  to  relieve  tbe  plaintllFs 
from  liability  on  their  d^Mnlt  notes.  Tbey 
knew  that  tbe  company  claimed  to  do  bnri- 
ness  on  the  mutual  plan,  and,  when  they  gave 
their  obligations  and  received  their  pcdide^ 
they  became  members  of  It  It  Is  wril  set- 
tled that  tbe  members  of  a  mutual  Insonnee 
company  are  presumed  to  have  knowledge 
of  Its  articles  of  incorporation  and  by-iaws 
Hobbs  T.  AssocUUon,  82  Iowa,  11%  47  W. 
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M3;  Walah  r.  InBurance  Co.,  80  Iowa,  144; 
Simenil  r.  Itumrance  Co.,  18  Iowa,  319.  Scie. 
slBo,  Lucas  v.  l^anster  Ca,  70  Iowa,  646^  SO 
N.  W.  771;  May,  Ins.  |  5S2;  2  Wood,  Zob.  i 
538.   The  articles  of  Incorporation  and  by- 
laws abowed  conclualTely  that  the  suaranty 
fond  was  not  dedgned  to  relieve  the  mak- 
ers of  deposit  notes  from  the  aaseasments  to 
which  they  were  UaUe  by  their  tarns,  and 
then  was  nothing  In  the  r^ire8entatl<nui  of 
which  they  complain  which  could  have  mis- 
led them  to  their  prejudice.   Many  of  them 
were  mere  expressions  of  belief  or  opinion, 
and  should  have  been  treated  as  such  by  the 
plaintiffs  If  ttiey  knew  of  tbem.   The  notice 
published      James  P.  Sherman  was  not  re- 
quired by  law*  The  notice  of  Incorporation 
stated  that  the  gnaranty  fund  consisted  of 
Undted  Individual  hedges,  and  as  to  that  wa9 
of  a  nature  to  prorofce  Inqnliy.  Tray  few  <^ 
the  false  repr^entatkms  are  shown  to  hare 
Influenced  the  plaintiffs  or  to  have  been  known 
by  them.   Th^  had  cwstructlTe  knowledge, 
at  leasti  of  the  prorldons  contained  In  the 
articles  of  Incorporation  and  l^-laws  In  re- 
gard to  the  funds  which  were  to  be  used  In 
the  payment  of  expenses  and  losses,  and  they 
bad  actual  knowledge  of  ttie  obUgatlons  they 
signed.    Most  of  the  r^resentatli»is  In  re- 
gard to  the  guaranty  fond  were  In  tact  true, 
and  It  had  an  existence  In  the  fonn  of  the 
obligation  of  the  subscribers  to  It  when  the 
jiollcles  of  the  plaintiff  were  iBsned,  and  until 
the  day  of  the  assignment    The  i^aintlffta 
had  no  reason  to  believe  that  the  guaranty 
fund  would  be  used  to  relieve  fliem  perma- 
nently frtnn  any  part  of  the  assessmentB  to 
which  their  obllgatloua  made  them  liable  and 
they  have  no  Just  ground  for  complaint  If 
they  are  not  reqidred  to  pay  more  money  In 
any  year,  nor  to  pay  mare  In  the  aggregate 
than  their  contracts  warrant  The  provision 
in  the  sabacrlption  to  the  guaranty  fund  for 
the  termination  of  the  Uat^ty  of  the  goar- 
antors  may  not  have  been  known  to  the  plain- 
tiffs, and  they  are  not  shown  to  be  chargeable 
with  knowledge  of  it  but  that  provision  in  no 
manner  affects  tb^  liability  on  the  d^walt 
notes  In  question.  It  may  be  that  representa- 
tions made  by  officers  and  agents  of  the  com- 
paoy  to  some  of  the  plaintiffs,  and  statements 
contabted  in  some  of  the  adTertldng  matter 
circulated  In  Its  Interests,  If  relied  upon  by 
them,  would  have  authorised  a  court  of  eq- 
tdty  to  caned  their  contracts  on  the  ground 
of  fraud,  upon  a  showhig  that  the  plalntifrs 
were  In  &ct  Ignorant  of  the  actual  contents 
of  the  articles  of  Incorporation  and  of  the 
*  contents  of  the  by-laws  and  of  the  condition  of 
the  guaranty  fund,  had  timely  application  Cor 
that  relief  been  madew  It  la  erldoit  that  the 
aecnri^  to  the  assured  for  loss  be  should  sw- 
taln,  and  the  value  of  his  policy,  would  have 
been  greater  had  there  been  a  guaranty  fund 
wblch  was  available  at  all  times  when  the 
money  from  assessments  was  Insufficient  to 
pay  losses  and  which  could  not  have  ueen 


destroyed  at  the  optkm  ot  the  guarantors 
even  aftor  a  term  of  years.  But  the  ^aintiffs 
have  had  the  ben^t  of  the  Insurance  during 
the  time  for  which  they  are  sought  to  be 
held  liable  and  have  not  been  prejudiced 
the  fraud  of  which  they  compl^.  It  would 
be  unjust  to  their  associates  In  the  company, 
who  neceasarlly  relied  upcm  th^  obligations, 
as  well  as  those  of  the  other  members,  for 
security,  to  deprive  them  of  It  espedally  In 
view  of  tbe  fftet  that  the  plalntlffB  did  not 
adE  to  be  relieved  from  liability  until  tbe 
company  had  ceased  to  do  business  and  had 
assigned  Its  property  for  the  benefit  of  oed- 
Uots. 

7.  It  Is  claimed  that  the  philntlffs  have 
shared  the  benefits  which  Inured  to  the  com- 
pany from  tbn  business  wUch  was  oondncted 
on  tbe  stodc  plan,  and  that  it  would  be  equi- 
table to  require  titem  to  aid  In  pa^ng  the 
losses  sustained  under  cash  policies.  There 
Is  nothhig  In  the  record  to  show  which  class 
of  pdlcy  holders  was  moat  benefited  by  the 
doing  of  business  on  both  the  stock  and  mu- 
tual plana.  The  money  received  from  all  the 
badness  transacted  aivears  to  have  berai 
used  as  a  oommmt  fund  from  which  to  pay 
expenses,  and  also  losses,  without  regard  to 
the  kind  of  policy  under  which  they  occurred.. 
The  cash  policies  were  tasued  larg^  on  prop- 
erty outside  the  state  for  short  terms.  Which 
kind  of  insurance  ivoduced  the  largest  rev- 
enue, and  whkdi  bad  the  most  losses,  are 
facts  not  ahowa  It  Is  certoin  that  some  of 
the  plaintiffs  knew  the  company  was  Issuing 
poUcles  for  cash  premiums,  but  they  do  not 
appear  to  have  been  responsible  for  that 
plan  of  dc^g  bndbnss,  and  did  nothing  whldi 
should  estop  tbem  to  deny  ttaUllty  on  account 
of  the  bushieas  so  done.  We  have  found  that 
It  was  not  authorized,  and  that  the  idaintlflii 
should  not  be  compelled  to  contribute  to  pay 
the  losses  sustained  by  It 

8.  The  agp^eee  have  urged  various  objec- 
tions to  the  organisation  and  proceedings  of 
the  company,  and  fiw  validity  of  the  assign- 
ment snd  assessment,  wblch  appear  to  have 
been  of  minor  Importance.  -  Some  of  tbem  re- 
late to  a  ftllure  to  observe  a  part  of  tbe  re- 
qobements  of  chapter  4  of  title  9  of  tbe 
Code,  and  axe  disposed  of  by  what  we  have 
ah»ady  aald,  and  others  do  not  aroear  to 
have  any  foundatl<m  In  the  recrad. 

It  Is  dalmed  that  the  by-laws  were  not 
properly  adopted.  The  records  of  the  pro- 
ceedings of  tbe  con^any  ore  shown  to  be  In- 
complete, but  It  appears  that  by-laws  were 
published,  and  In  all  respects  treated  by  the 
company  and  Ito  officers  as  In  ttxce.  We 
find  no  reason  to  condude  ttiat  they  were  not 
properly  adqpted. 

The  claim  that  the  assignment  was  fraudu- 
lent  and  that  the  company  was  not  insolr 
vent  when  It  was  made.  Ui  not  suppwted  by 
the  evidence.  The  guaranty  fund  was  not 
strictly  speaking,  assets  of  the  company  for 
the  puzposs  of  determining  Ite  solvency*,  and 
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would  not  have  been  had  the  Bubecrlbers  not 
terminated  tbelr  liability,  for  the  reason  that 
the  company  was  required  to  refund  all  mon- 
ey obtained  from  It  It  Is  clear  that  the 
company  was  insolrent  when  the  assignment 
was  made,  and  that  It  was  made  in  good 
Calth,  for  a  sufficient  caose. 

The  InsolTency  of  the  company  and  Its  as- 
signment for  the  benefit  of  creditors  did  not 
have  the  effect  to  terminate  the  obligation  of 
the  plaintiffs  to  contribute  to  the  payment 
of  losses  which  had  occurred  prior  to  the 
assignment  On  the  contrary,  tbelr  liability 
to  pay  assessments  made  to  meet  such  losses 
and  expenses  remained  unimpaired,  for  the 
reason  that  uutil  that  time  the  contract  of 
Insmrance  was  in  all  respects  in  force.  See 
Insurance  Co.  t.  Prossee,  11  Iowa,  115;  Com. 
v.  Massachusetts  Mat  Fire  Ins.  Ca,  112 
Mass.  120;  Doone  v.  Insurance  Ca,  43  M.  J. 
Bq.  531,  U  AtL  739;  May,  Ins.  St  593.  594. 

The  articles  of  Incorporation  and  by-laws 
do  not  require  that  notice  of  assessments  be 
given  before  they  are  made,  and  no  notice 
of  that  kind  was  required  to  Ims  given  by  the 
court  See  Wardle  v.  Cummlugs  (Mich.)  4S 
N.  W.  212;  May.  Ins.  S  593. 

8.  Our  conclusion  is  that  the  deposit  notes 
0t  the  plaintiffs  are  valid  obligations,  sub- 
ject to  assessment  for  losses  covered  by  as- 
sessment policies  which  occurred  prior  to  the 
assignment  of  the  company  for  the  ben^t 
of  creditors,  and  for  expenses,  hut  that  tlie 
assessments  can  be  made  and  collected  onl; 
according  to  the  terms  of  the  obligations. 
By  the  statutes  of  this  state,  the  assignee 
is  at  all  times  subject  to  the  order  and  sn- 
perrislon  of  the  proper  court  and  Judge,  and. 
subject  to  such  order  and  supervision,  has 
as  full  power  and  authority  to  receive,  sue 
for,  and  recover  property  of  the  estate  of 
the  assignor,  and  to  dispose  of  it  as  the  tat- 
ter had  at  the  time  of  the  assignment.  Code, 
Si  2123.  2127.  The  power  of  the  assignor  to 
control  and  dispose  of  the  property  assigned 
is  transferred  by  assignment  to  the  assignee, 
subject  to  the  order  and  supervision  of  the 
court  and  judge,  and  subject  to  the  regtila- 
tl<nu  prescribed  by  law.  It  Is  therefore 
proper  for  the  court  to  ascertain  what  as- 
sessments are  required,  and  to  order  them 
made  as  needed  and  as  anthorlzed  by  the 
obligations  assessed.  The  assessment  made 
by  the  court  In  May,  1S91,  was  on  an  errone- 
ous basis,  and  was  therefore  properly  set 
aside;  but  the  court  below  erred  in  deciding 
the  obligations  of  the  [dalntlffs  to  be  void, 
and  that  they  be  canceled,  and  in  enjoining 
aU  attempts  to  collect  enforce,  or  transfer 
them.  The  petition  did  not  ask  relief  in  re- 
gard to  the  assessment  made  by  the  board 
of  directors  in  September,  1891,  and  the  court 
tberefore  erred  in  setting  It  aside,  although 
we  do  not  bold  that  it  was  legaL  The  cause 
will  be  remanded,  with  directions  to  the  dis- 
trict court  to  proceed  in  harmony  with  this 
opinion.  Tlu  decree  cendond  ^  It  is  re- 
Torsed. 


OBANQBB,  J.  I  concur  In  the  conclosltMis 
in  this  case,  but  I  do  not  wish  to  be  ande^ 
stood  as  (incurring  In  a  holding,  under  sec- 
tion 2549,  that  a  party  may  appear  t<x  an- 
other having  similar  Interests,  unless  such 
appearance  Is  in  some  way  anthorized. 

KINNB,  J.  (dissenting).  I  cannot  conctir 
In  the  result  reached  In  this  case,  nor  am  1 
content  with  the  view  of  the  sixth  division 
of  the  opinion  touching  the  question  of  the 
fraud  practiced  upon  plaintiffs.  The  ques- 
tion Is  there  treated  as  though  the  fraud 
pleaded  and  relied  upon  to  avoid  the  obligft- 
tions  of  plaintiffs  had  been  practiced  upon 
them  after  tbey  In  fact  became  members  of 
the  company.  Such  Is  not  the  case.  The 
fraud  relied  upon  was  prior  to  the  time  the; 
became  members  of  the  company.  It  Is 
<4atmed  to  have  been  by  reason  of  the  al- 
leged fraudulent  representations  that  plain- 
tiffs were  induced  to  become  members  of  the 
company.  Now,  as  to  such  ftand,  no  pre- 
sumption arises  or  obtains  ttiat  plaintiffs  bad 
knowledge  of  the  articles  and  by-laws,  and 
they  are  In  no  manner  condoded  or  bound 
thereby;  therefore  the  cases  cited  hare  no 
application.  The  rule  contended  tor  by  the 
majority  only  applies  as  to  fraud  practiced 
after  plalntliTs  had  become  members  of  the 
company.  Such  are  not  the  facts  In  tUs 
case. 

DEBMER.  J.,  concurs  with  KINNB.  J.,  In 
what  is  said  regarding  the  atxtta  dlriston  of 
the  opinion. 


AGNB  T.  SBITSmOEB. 
(Supreme  Court  of  Iowa.  Oct  23.  1885.) 
DsDioinoir  or  Lard  pob  Hiobwat  —  RssiBTi- 

TION8  —  BiSBT  TO  ATTAOB  FkKCB  TO  BhIDOB— 

Pabsaoswat  for  Stock — PKBscHirriVB  Riosn 

1.  In  an  action  to  recover  damages  for  de- 
fendant's malidous  desti-nction  of  a  cattle  patt- 
way  under  a  bridge  which  it  was  hia  doty  ii 
supervisor  to  repair,  the  petition  asserted  that 
plaintiff's  gran'or  deeded  certain  property  V> 
the  county  for  road  purposes,  reserving  the 
riuht  to  attach  fences  to  the  bridge  "whidt 
most  necessarily  be  built  across  Rock  rnn  he- 
fore  said  road  can  be  made  passable."  aod  tbai 
a  bridge  was  built  on  the  new  road  across  i 
ravine  near  the  connection  of  the  ravine  witb 
the  ran,  and  about  GO  feet  from  a  bridge 
ready  built  acxoss  the  mn.  The  answer  de- 
nied none  of  these  allegations,  and  1^  svideaR 
showed  that  for  many  years  plaJntlfl  and  Us 
grantor  had  connected  their  fences  with  the 
bridge  across  the  ravine,  and  that  their  cattle 
were  allowed  to  pass  under  it  ffe/d,  that  it 
was  error  to  Instruct  for  defendant  on  the  the- 
ory Uiat  the  bridge  In  question  was  not  tbe 
one  referred  to  lo  the  grant 

2.  A  reserratioD,  in  a  grant  for  a  coaaty 
road  of  land  which  is  being  used  as  a  pastorv. 
of  the  right  "to  attach  a  fence  to  the  bridge" 
to  be  built  thereon  over  a  raviue  runnins 
through  the  tract  indades  the  ri^t  to  a  ^"a>£^ 
way  for  stock  under  the  bridge.  00  N.  W.  483. 
reversed. 

Appeal  ftom  <Ustrict  coort,  Oedir  omnty; 
J.  H.  Preston,  Judfi& 
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AcUon  At  law  to  lecorer  damaseB  tnm  de- 
fendant for  mallcioDsIy  deBtroylng  a  cattle 
pan  claimed  by  plaintiff  acrofls  and  under  a 
highway  bridge  In  Oedar  county,  Iowa.  There 
waa  a  trial  to  a  Jniy.  and  at  the  ocHusIusttm  of 
piaintUTs  testimony  the  court  directed  a  ver- 
dict for  defendant  Flalntlfl  aiipeala  Be- 

Isaac  Landt  and  Wheeler  &  Mofflt.  for  ap- 
pellant  Robert  G.  Conslns,  for  app^ee. 

DBSntfBB,  J.  Thia  is  ttie  tUrd  time  this 
case  baa  bem  before  m.  The  opinion  on  the 
first  appeal  will  be  foond  In  85  Iowa.  806.  62 
K.  W.  22&  On  October  9,  iS&i,  an  opinion 
was  filed  In  the  second  an>eal,  which  will  be 
found  In  60  N.  W.  4S3*  afDrmhic  the  Saig' 
meat  ot  ttie  lower  court  A  rehearing  was 
granted  of  this  second  appeal,  and  we  are 
tiow  to  oonrido-  the  second  appeal  agiUn.  The 
plaintiff  Is  the  owner  of  oontiguons  parts  of 
sections  5  and  8,  In  township  80.  range  S,  Ce- 
dar county,  Iowa,  which  he  occupies  and  uses 
for  agricidtural  porposes.  He  purchased  the 
same  of  one  Sem,  ffimmons.  In  the  year 
1858,  SUnmoos.  b^ng  then  the  ownw  of  said 
land,  executed  and  filed  with  the  county  Judge 
an  lustmmrat  hi  words  and  figures  as  UA- 
lows:  'fro  the  Oounty  Judge  of  Cedar  Coun- 
ty. Xowa:  A  contlnnation  of  the  Old  Uttrd 
road,  running  norfli  and  sonth  through  the 
«enter  of  sec.  6.  township  80  range  8  west 
of  the  6th  P.  U.,  as  seen  in  the  above  idat 
The  undersigned,  owner  of  the  east  %  N.  W. 
quarta  of  section  8.  town  80,  range  8  west, 
agrees  to  dtmate  ground  tm  the  purpose  of 
eetabliahlng  a  public  falgfaway,  being  a  cootln- 
uatloo  of  the  above  Llttrel  road,  as  ft^ws: 
Oommendng  at  the  quarter  post  between  sec- 
tions 5  and  8k  town  and  range  as  aforesaid; 
tbenoe  south,  18  degrees  west,  16  poles,  more 
cr  less,  to  intersect  the  Moscow  and  Marion 
road;  siUd  continuation  to  be  on  the  eq^ress 
condition,  via.  that  said  owner  reserve  the 
tUfit  to  attach  a  fence  to  the  bridge  whldi 
must  neceasarlly  be  built  across  Bock  run  be- 
fore said  road  can  be  made  passaUe.  [Sign- 
ad]   Sem.  Simmons,  Owner." 


Section  S" 


Upon  the  filing  of  this  paper  the  county 
Judge  made  of  record  the  following  order: 
''Oonnty  Court,  Sept  Term,  A.  D.  1858.  Sem. 
ffimmons*  Boad,  On  this  day  the  agreement 
at  S.  Simmoia.  the  owner  of  the  hind  through 
which  the  soad  mna,  was  filed,  together  with 
a  plat  ot  same,  whereupon  the  said  road  was 
estabUsbed,  and  ordered  to  be  recorded.  The 
court  then  adjourned  for  the  sesdon.  Geo. 
Smith.  County  Judge."  Thereafter  Qie  road 
80  dedicated  was  opened,  and  a  bridge  was 
constructed  across  a  raWne  at  its  Junction 
with  Bock  run  in  snch  manner  as  to  admit  of 
(oues  being  attached  to  tb6  bridge,  and  wlUi 
ample  qtaoe  tor  stock  to  pass  under  the 
bridge.  The  bridge  so  constructed  was  thus 
maintained  from  1858  to  1880,  and  plahitiff 
and  his  grantor  had  fences  connected  with  the 
bridge,  and  continuously  used  the  paeageway 
for  a  cattle  pass.  In  the  summer  of  1890  the 
bridge  was  wsahed  oat  by  a  freshet,  and  the 
defendant,  who  was  then  road  supervisor, 
being  notified  by  certain  dtixens  to  rq^sir  the 
bridge,  caused  the  same  to  be  replaced.  Plain- 
tUf  dalma  that  defendant,  although  notified  to 
replace  the  bridge  aa  theretofore  maintained, 
willfully,  maliciously,  and  negligratly  recon- 
structed the  same  so  as  to  deprive  bim  of  the 
^Ivll^  of  omnecUng  his  fence  therewith, 
and  in  such  a  manner  aa  to  destroy  the  cattle 
pass  thoennder.  He  avers  that  the  right  to 
a  cattle  pass  la  one  of  the  Incidents  of  the 
reservation  In  the  grant,  and  Is  covered  there- 
by, and  that,  If  this  be  not  true,  be  htdds 
the  same  by  a  prescriptive  ri^t.  reason 
of  his  grantor  having  used  and  occupied  the 
same  unda  diUm  of  right  or  color  of  titie  ttx 
more  than  80  years.  Defendant  denies  that 
plaintiff  is  entitled  to  a  cattle  pass  under  the 
bridge,  and  denies  that  he  has  replaced  it  so 
that  i^ataittff  casamt  attach  fences  thoreto.  or 
80  as  to  destroy  the  passageway  for  cattte 
thereunder.  He  also  avers  that  the  reserva- 
tion In  the  grant  does  not  r^te  to  the  tvldge 
in  question,  but  to  another  bridge  across  Bock 
run,  some  80  or  40  feet  distant  Hie  lower 
court  seems  to  have  adopted  this  last  theory 
of  defendant,  and  In  accordance  therewith 
directed  a  verdict  for  him. 

1.  It  is  true  that  the  bridge  as  rebuilt  woa 
not,  strictly  apeaklng.  across  Rock  run.  Nor 
was  the  bridge,  as  originally  built  across  the 
main  channd  of  the  brook.  It  did,  however, 
cross  a  deep  ravine  at  its  Junctim  with  Bock 
run,  and  some  30  or  40  feet  from  a  county 
bridge  over  Bock  run,  on  what  is  known  aa 
the  "Moscow  and  Marlon  Bond"  as  shown  on 
tiie  plat  The  right  reserve  is  **to  attach  a 
fence  to  the  bridge  which  must  necessarily  be 
built  across  Bock  run  before  said  road  can  be 
made  passable."  Now,  tiie  evidence  shows 
that  the  bridge  on  the  Moscow  and  Marlon 
road  OY&  the  brook  pnqnr  was  built  bef<ne 
the  grant  was  made,  and  was  not  necessary 
to  make  the  new  road  passable.  The  plain- 
tiff attached  his  fence  to  the  bridge  In  quea- 
tton,  and  not  to  tiie  one  over  Rock  run  pn^tf, 
and  all  parties  evidently  understood  that  the 
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bridge  In  question  was  tbe  one  referred  to  in 
the  grant.  Moreover,  tbe  claim  that  tbe 
bridge  in  question  la  not  tbe  one  referred  to  In 
the  grant  does  not  seem  to  be  properly  made 
In  tbe  pleadlngB.  It  was  raised  at  tbe  trial 
upon  tbe  Introdnctltm  of  tbe  teMimony,  and 
there  -was  nothing  In  the  pleadings  to  Indicate 
that  there  was  any  issue  orer  the  question 
of  the  Identity  of  tbe  bridge.  Tbe  petition 
showed  on  Its  face  that  tbe  bridge  was  not 
over  Bock  mn  propor,  but  over  an  arm  of  this 
stream,  and  tbe  answer  admits  tbe  allegations. 
No  attack  was  made  upon  tbe  petition  upon 
this  ground,  and  we  do  not  think  tbe  qnestion 
discussed,  and  upon  which  the  case  was  decid- 
ed In  the  lower  court,  was  jvoperly  in  tbe 
case.  Having  adopted  this  riew,  the  lower 
court  made  many  errors  In  tbe  rejection  of  tes- 
timony wUch  need  not  be  specifically  pointed 
out,  as  tbe  rulings,  or  many  of  them,  seem  to 
be  predicated  upon  the  tiieoiy  that  the  bridge 
In  question  is  not  the  one  refeiTcd  to  In  tbe 
grant. 

2.  Tbe  right  reserved  Is  "to  attach  a  fence 
to  the  bridge."  Defendant  contends  that  this 
does  not  cover  or  include  the  right  to  a  cattle 
pass  imder  tbe  bridge.  We  may  obsl^e,  In 
passing,  that,  if  the  construction  contended 
for  be  adopted,  the  court  was  In  error  in  tak- 
ing the  case  from  the  jury,  because  there  wag 
evidence  that  a  fence  could  not  be  properly 
attached  to  the  bridge  as  It  was  reconstructed; 
but  we  do  not  think  the  grant  should  be  thus 
constraed.  It  is  familiar  doctrine  that  In  con- 
struing such  inBtruments  we  must  look  to  the 
circumstances  attendant  upon  tbe  transaction, 
the  situation  of  the  parties,  and  the  state  of 
the  thing  granted,  to  ascertain  the  Intention 
of  the  parties;  for  it  Is  the  intent  of  tbe  par- 
ties which  should  govern,  where  such  intent 
can  be  determined  by  parol  evidence  without 
doing  violence  to  some  of  tbe  settled  rules 
with  reference  to  written  Instruments.  Cra- 
ven V.  Winter,  38  Iowa,  479;  Corbett  v.  Ber- 
rybiU,  29  Iowa,  160.  It  is  apparent  that  the 
right  to  attach  fences  to  tbe  highway  bridge 
la,  in  and  of  Itself,  a  mere  barren  privilege; 
and  we  cannot  presume  that  the  parties  had 
no  beneficial  use  in  view  In  reserving  the  ease- 
ment Rather  will  we  assume  that  they  had 
some  valuable  purpose  In  view  in  so  doing. 
Turning  to  the  evidence,  we  find  that  t>efore 
the  dedication  by  plaintiff's  grantor  there  was 
a  stream  of  running  water  upon  this  tract  of 
laud  In  section  8,  which  afforded  water  for 
his  stock.  The  road  dedicated  by  him  would 
so  cut  up  this  land  as  to  leave  a  part  of  it 
in  section  8,  so  that  stock  pastured  thereon 
could  not  get  to  water  without  passing  over 
this  road  or  under  tbe  bridge.  The  ravine 
was  so  deep  that  if  a  bridge  were  built  over 
it  equal  In  height  to  the  banlcs  of  the  stream 
there  would  be  ample  space  to  allow  stock  to 
pass  and  repass  tiiurcunder.  Tbe  land  imme- 
diately adjacent  to  tbe  bridge,  and  on  either 
side  of  It,  was  used  by  plaintiff  and  bis  gran- 
tor for  pasturage  purposes,  and  was  so  used 
at  the  time  the  grant  was  made,  and  tbis  pas- 


!  aageway  was  and  Is  at  Talne  to  tbe  owner  of 
the  land.  So  far  as  we  can  discord,  tbete 
was  no  other  purpose  in  reaerring  die  ri^t 
to  attacb  tbe  fence;  and  we  diink  It  was  the 
purpose  and  understanding  of  tbe  parties  to 
afford  a  cattle  pass  undw  the  bridge  by  tbe 
reservation  made  in  the  grant.  The  parties 
tbemselTes  placed  this  ocmstnictlon  upon  it, 
and  no  claim  was  made  to  the  contrary  uadl 
defendant  went  to  replace  the  original  bndge. 
There  is  nothing  in  the  language  of  the  grant 
wbicb  nc^tives  tbis  privilege,  and  we  think 
it  clearly  appears  that  the  reservation  cuven 
tbe  cattle  para.  As  sustaining  our  condu- 
slons,  see  KarmuUer  t.  Krotz,  18  Iowa,  360. 
and  the  second  port  of  tbe  former  oplnkm  In 
85  Iowa,  at  page  310,  02  N.  W.  22& 

3.  We  bad  occasion  on  tbe  former  appeal  to 
consider  the  question  as  to  plalntifTa  rights 
by  prescription  (see  paragraph  S  of  tbe  origi- 
nal opinion),  and  need  only  say  at  tbis  time 
that  there  was  sufficient  evidence  to  take  tbe 
case  to  tbe  jury  on  this  claim.  The  alleged 
adverse  possession  was  open,  actual,  notorioos, 
and  under  claim  of  ri^t,  and  bad  ripened  In- 
to a  perfect  easement  before  tbe  adoption  of 
section  2033  of  the  Code.  See  BoJdwhi 
Herbst,  54  Iowa,  168,  6  N.  W.  257.  The  caH 
should  have  gone  to  the  jury  under  proper 
Instructions  from  tbe  court.  Reversed. 


JACKSON  V.  STATE. 

(Supreme  Conrt  of  Wisconain.   Oct.  22,  1895.| 

Rape— Fornication— Prelimisart  Kxahisatios 
— Complaints  bt  Pkosecctrix— Inforvatiox— 
AMBNDHBNT— JOISDKR  or  UOUHTS  —  Blsotios 

BETWEEN  UrFBNSES — IN'STBCCTIONB. 

1.  Sanb.  &  B.  Ann.  St  f  4580,  provides  in 
its  first  clause  for  the  pnnisameot  of  one  who 
"commits  fornication  with  a  single  woman." 
and  in  its  second  of  one  who  shall  ^'commit 
fornication  with  a  female  of  previous  dustr 
character  under  the  age  of  fifteen  years."  Un- 
lawful  sexual  intercourse  with  a  married  wo- 
man is  by  statute  adultery.  Rer.  St.  {  2329. 
renders  a  female  14  years  of  age  incapable  of 
contracting  marriage.  Held,  that  an  infonaa- 
tion  diarglng  that  defendant  "did  comndt  for- 
nication and  have  sexnal  Intercourse  with 
*  *  *,  a  female  of  previona  chaste  diarac- 
ter,"  14  years  old,  could  be  amended  by  in- 
serting the  word  "single"  before  the  word  "fe- 
male." 

2.  An  infonnatltm  mxy  join  a  count  for 
rape  with  one  for  fornication  wMi  a  female  14 
years  of  age.^  Poratfa  T.  State  (WSa.}  63  fC.  W. 
1061,  foliowei. 

3.  The  state  cannot  be  compelled  to  elect 
between  the  counts  of  an  Information  cbargia; 
defendant  with  rape  and  one  chaining  him  with 
fornication  with  a  female  14  years  of  age. 

4.  When  one  diarged  with  crime  is  broQ|^ht 
before  a  justice  for  preliminary  examiaatitHt, 
and  makes  affidavit  that  the  justice  is  inejo> 
diced,  the  determination  by  the  justice.  In  com- 

g lying  with  Rev.  St.  {  4809,  which  reqoirM 
im  to  "transmit  all  the  papers  in  the  case  to 
the  nearest  justice  •  •  •  qualified  by  lav 
to  conduct  the  examination."  as  to  who  ia  aada 
nearest  justice  is  a  question  for  him  as  the 
court,  and  not  one  of  fact  for  a  Joiy. 

6.  The  determination  by  a  justice  of  the 
peace,  before  whom  one  charged  with  crimt- 
has  been  brought  for  preliminary  exatnina- 
tion,  and  who  has  made  affidavit  of  prejodice 
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■skinK  ft  change  of  Tenae,  as  to  who  ia  the 
"neareat  jastice  •  •  •  gaalifipd  by  law  to 
conduct  the  examlnatloa"  (Rev.  St  8  480U),  is 
not  subject  to  retrial  by  the  justice  to  whom 
he  tranafera  the  cause,  or  by  the  court  on  the 
trial. 

fi.  A  Jnatice  before  whom  one  charged  with 
crime  has  been  brought  for  preliminary  exam- 
ination, and  who  Is  cbarficed  by  accused  with 
prejudice,  conimits  no  error,  on  transferring  the 
cause  to  another  justice  in  compliance  with 
Rer.  St.  i  4809,  in  entering  on  his  docket,  after 
delivering  a  transcript  of  the  proceedings  which 
hare  elapsed  to  the  other  magistrate,  a  state- 
ment that  "further  prDct>ed!ngs  in  this  case 
were  by  the  court  removed  to"  such  other  jus- 
tica. 

7.  It  was  not  reversible  error,  on  trial  un- 
der an  Indictment  charging  both  rape  and  fomi- 
CBtion  with  a  female  14  years  of  age,  to  admit 
testimony  to  the  effect  that  prosecutrix  made 
complaint  for  the  first  time  17  days  after  the 
crime  is  charged  to  have  been  committed,  and 
then  to  her  cousin,  it  appearing  that  her  mother 
wM  absent  from  home  during  all  that  time; 
defendant  having  been  found  guilty  of  fornica- 
tion only. 

8.  Defendant,  on  trial  under  an  indictment 
for  both  rape  and  fornication,  having  been 
found  guilty  under  the  second  count,  the  court's 
refusal  to  eberge  as  requested  on  the  crime  of 
rape  becomes  immaterial. 

9.  The  error,  if  any,  in  cbarginpr,  on  the 
trial  of  one  indicted  for  both  rai;>e  and  foml' 
cation,  who  has  pleaded  not  guilty,  and  has  de- 
nied the  charges  under  oath,  that,  if  the  jury 
finds  the  accusation  made  by  the  prosecutrix 
"a  pnre  fabrication,"  they  ought  "at  least  to 
be  able  to  find  some  motive  for  such  a  wicked 
fabrication,"  is  not  reversible. 

10.  There  is  no  error  in  charging  in  a  crim- 
inal cause:  "It  is  the  duty  of  each  juryman, 
w  hile  the  jury  are  deliberating  upon  their  ver- 
dict, to  give  careful  consideration  to  the  views 
his  fellow  jurj'men  may  have  to  presrat  upon 
the  testimony  tn  the  case.  He  should  not  shut 
his  ears,  and  stubbornly  stand  upon  the  posi- 
tion he  first  takes,  regardless  of  what  may  be 
snid  by  the  other  jurymen.  It  should  he  the 
object  of  all  of  you  to  arrive  at  a  common  con- 
elusion,  and  to  that  end  yon  should  deliberate 
together  with  calmness.  It  is  your  du^  to 
agree  upon  a  verdict  if  that  la  possible." 

Error  to  circuit  coort;  Iowa  eonnty; 
George  Clementson.  Jadg& 

William  T.  Jackson,  found  gall^  of  forni- 
cation wltti  MUdieth  Daniels,  brings  error. 
Affirmed. 

It  appears  tram  the  record:  That  the  plain- 
tiff In  error  was  tried  and  convicted  on  the 
second  count  of  the  Information,  of  which 
the  following  Is  a  copy:  "State  of  Wiscon- 
sin, Iowa  County.  Circuit  Court.  Informa- 
tion. State  of  Wlaconsin  t.  William  T.  Jack- 
son. Count  1  I,  O.  R.  Wfaltman.  district  at- 
torney for  said  county,  hereby  Inform  the 
court  that  on  the  7th  day  of  July,  A.  D.  1894, 
at  said  county,  William  T.  Jackson  did  with 
force  and  arms,  lo  and  upon  one  Mlldreth 
Daniels,  a  female  of  the  age  of  ten  years  or 
more,  to  wit,  of  the  age  of  fourtera  years, 
violently  and  feloniously  make  an  assault, 
and  ber,  the  said  Mlldreth  Daniels,  then  and 
tliere,  by  force  and  against  her  will,  violent- 
ly and  feloniously  did  ravish  and  carnally 
know,  against  the  peace  and  dignity  of  the 
state  of  Wisconsin.  Count  2.  I  further  in- 
form tbe  court  that  on  the  7th  day  of  July, 
A.  D.  IfiM,  at  said  county,  wmiam  T.  Jack- 


son did  commit  fomtcatlon  and  have  sexual 
intercourse  with  one  MUdreth  Daniels,  a  (sin- 
gle) female  of  previous  chaste  character,  and 
under  the  age  of  fifteen  years,  to  wit,  of  the 
age  of  fourteen  years,  against  tbe  peace  and 
dignity  of  the  state  of  Wisconsin.  G.  R. 
WTiltman,  District  Attorney  for  Iowa  County. 
Dated  at  Dodgevllle,  Wisconsin,  September 
24,  A.  D.  1804."  That  before  any  proceed- 
ings were  had  In  the  case,  the  state,  with 
the  leave  of  the  court,  amended  the  second 
count  in  the  information  by  inserting  the 
woi-d  "single"  before  the  word  "fomale,"  aa 
Indicated  therein.  That  the  plaintiff  in  error 
then  filed  a  demurrer  to  the  information,  up- 
on the  ground  that  two  offenses  or  crimes 
were  improperly  united  therein.  That  the 
charge  of  rape,  set  forth  In  the  first  count 
was  Improperly  united  with  the  charge  of 
fornication,  set  forth  In  the  second  count. 
That  the  court  thereupon  overruled  the  d* 
murrer.  That  the  plaintiff -in  error  then  mov* 
ed  to  quash  the  Information  for  tbe  same  reiu 
sons  set  forth  in  the  demurrer.  That  said 
motion  the  court  then  overruled.  That  the 
plaintiff  In  error  then  filed  the  fallowing  veri- 
fied plea  In  abatement  to  tbe  infOTmatlon: 
"And  the  said  defendant,  William  T.  Jackson, 
in  his  own  proper  -  person,  comes  into  court 
here,  and,  having  heard  the  supposed  Infor- 
mation herein  read,  and  as  a  plea  In  abate> 
ment  to  the  same,  says  that  he  did  not,  prior 
to  tbe  filing  of  the  said  supposed  Informa- 
tion herein  against  him,  have  a  preliminary 
examination,  as  provided  by  law,  before  a 
justice  of  the  peace  or  other  examining  mag- 
istrate or  officer,  upon  the  charges  stated  in 
said  supposed  Information,  or  either  of  them, 
or  upon  any  charge  whatever;  and  that  he 
has  never  waived  his  right  to  such  examlna^ 
tlon'i  and  that  he  is  not  a  fugitive  from  Jub> 
tlce,  within  the  meaning  of  the  constitution 
and  laws  of  the  United  States;"  wherefore 
he  prays  Judgment  of  the  said  supposed  In- 
formation, and  that  tbe  same  may  be  quash* 
ed.  That  the  district  attorney  thereupon 
filed  a  verified  answer  to  such  plea,  to  the 
effect:  "And  now  comes  the  state  of  Wiscon- 
sin, by  G.  R.  Whitman,  district  attorney  for 
Iowa  county,  and  for  answer  to  the  plea  la 
abatement  herein  denies  each  and  every  al- 
legation thereof,  and  upon  information  and 
belief  says  that  on  the  6tb  day  of  August, 
18d4,  one  Mlldreth  Daniels  made  complaint 
on  oath  In  writing,  before  H.  Pitts,  a  justice 
of  the  peace  In  and  for  Iowa  county,  aa  fol- 
lows, to  wit:  'State  of  Wisconsin,  County  of 
Iowa— ss.:  State  of  Wisconsin  v.  William  T, 
Jackson.  Mlldreth  Daniels,  being  duly  sworn, 
on  oath  says  that  on  the  7th  day  of  July, 
18M.  at  said  county,  William  T.  Jackson,  did 
with  force  and  arms.  In  and  upon  this  com- 
plainant, MUdreth  Daniels,  a  female  of  the 
age  of  twelve  years  and  more,  to  wit,  the  age 
of  fourteen  years,  violently  and  feloniously 
make  an  assault,  and  her,  the  said  MUdreth 
Daniels,  then  and  there  with  force  and 
against  her  will  violently  and  felonlonsly 
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ravish  axtd  carnally  know,  against  the  peace 
and  dignity  of  the  state  of  Wisconsin.  Mil- 
areth  Daniels.*  'Subscribed  and  sworn  to  bo- 
fore  me  this  6th  day  of  August.  H. 
PIttB,  J.  P.'  That  thereupon,  and  on  the  6th 
of  August,  tB&i,  a  warrant  was  Issued,  and 
the  said  defendant  duly  arrested,  and  brought 
before  H.  Pitts,  justice  of  the  peace  afore- 
said. That  thereupon,  by  consent,  adjourn- 
ment was  taken  untU  August  9,  1S9^  That 
on  said  9th  day  of  August,  a  change  of  venue 
was  taken  from  said  Justice  to  A.  S.  White, 
a  Justice  of  the  peace  in  and  for  said  Iowa 
county.  That  on  said  9th  day  of  August  de- 
fendant appeared  in  court  before  said  A.  S. 
White  in  person  and  by  Ms  attorney,  Calvert 
Spensley.  That  said  defendant  was  thereup- 
on required  by  said  justice,  A.  8.  White,  to 
plead  to  the  aforesaid  complaint,  which  was 
read  to  him.  That  he  thereu[>on  pleaded  not 
guilty.  That  thereupon  testimony  was  tak- 
en, and  upon  said  testimony  Justice  found 
that  the  offenses  charged  in  the  complaint 
had  been  committed,  and  that  there  was 
probable  cause  to  believe  the  defendant  had 
committed  the  offenses,  whereupon  the  de- 
fendant was  bound  over  by  said  Justice  to 
appear  at  the  next  term  of  the  circuit  court 
for  Iowa  county,  and  held  in  bail  In  the  sum 
of  $2,000.  whereupon  defendant  gave  the  re- 
quired bond,  and  was  released  from  custody. 
G.  U.  Whitman,  District  Attorney  for  Iowa 
County."  That  tlie  Issue  made  by  such  plea 
In  abatement  and  answer  thereto  was  there- 
upon tiled  by  the  Gonrt,  without  a  jury.  That 
npon  such  trial  It  appeared,  among  other 
things,  from  the  record,  that  the  complaint 
was  made,  the  warrant  Issued,  the  accused 
arrested  and  brought  before  Justice  Pitts,  and 
the  cause  adjourned  to  August  9,  1894,  at  1 
o'clock  p.  m.,  at  Pitts'  office,  as  stated  in 
Huld  answer.  That  at  the  time  last  named 
the  accused  appeared,  and  filed  an  affidavit 
with  said  Justice  Pitta,  of  which  the  follow- 
ing is  a  copy:  "State  of  Wisconsin,  Iowa 
County— ss.:  In  the  matter  of  the  examina- 
tion of  William  T.  Jaclcson  on  the  chaise  of 
rape,  before  H.  Pitts,  justice  of  the  peace, 
William  T.  Ja<Ason,  being  duly'swom,  says 
that  he  Is  the  WUUam  T.  Jackson  who  Is 
charged  with  the  above-named  offense  In  this 
matter,  and  further  says  on  oath  that  from 
prejudice  he  believes  that  such  jnatlce  of  the 
peace,  to  wit,  H.  Pitts,  before  whom  this 
matter  is  pending,  will  not  decide  impartial- 
ly In  the  matter.  Subscribed  and  sworn  to 
before  me  this  9tii  day  of  August.  1894.  Cal- 
vei-t  Spensley,  Circuit  Court  Commissioner, 
Iowa  Co.,  Wis."  That  at  the  close  of  such 
trial  of  the  issue  on  said  plea  In  abatement 
the  trial  court  found.  In  effect,  that  the  ques- 
tion whether  the  plea  should  be  sustained  oi 
not  defended  entirely  upon  whether  H.  Pitts, 
justice  of  the  peace,  before  whom  the  com- 
plaint was  made,  and  who  took  jurisdiction 
of  the  case,  made  determination,  when  the 
affidavit  was  made  by  the  defendant,  in  dne 
form  at  law,  tot  a  change  of  venue.  That 


Mr.  White  was  the  nearest  justice  ot  tbt 
peace  or  magistrate  to  whom  the  case  slKmld 
be  sent.  That  upon  testimony  In  this  caas 
be  found  that  when  said  affidavit  was  filed 
before  Mr.  Pitts  the  question  arose  between 
the  district  attorney  and  the  defendant's  at- 
torney as  to  who  was  the  next  nearest  magis- 
trate or  Justice  to  whom  the  case  should  be 
sent.  That  defendant's  attorney  claimed  that 
Mr.  Reynolds  was  the  nearest  ma^strate; 
and  the  district  attorney  that  Mr.  White  was, 
and  that  Mr.  Reynolds  ^ould  not  have  jaria- 
dlctlon  to  hear  the  case  if  he  were  the  nearest 
magistrate,  because  he  was  only  a  police  Jus- 
tice of  Mineral  Point  That  after  the  argu- 
ment of  the  question  before  him,  Mr.  Pitts 
orally  determined  that  Mr.  White  was  the 
nearest  Justice.  That  he  made  out  the  tran- 
script of  the  case  up  to  this  period  himselt, 
took  it  with  the  papers  to  Mr.  White,  who 
had  his  office  in  the  same  building,  In  a  room 
not  far  away,  delivered  them  to  Mr.  White 
as  the  next  nearest  Justice,  and  came  bade 
with  him  Into  the  Justice's  room,  where  he 
(Justice  Pitts)  had  been  sitting,  and  that 
thereupon  &£r.  Justice  White  took  his  iflace 
as  an  examining  magistrate,  and  the  caae  pro- 
ceeded before  him.  Tliat  at  the  time  Mr. 
Pitts  took  the  papers  to  Mr.  White  these 
words  were  not  In  the  MS.  which  he  ddlv- 
ered  to  Mr.  White,  namely,  "Further  proceed- 
ings in  this  case  were  by  the  court  removed 
to  Justice  of  the  Peace  A.  S.  White,"  bat 
ttiat,  after  having  made  detennlnation  that 
Mr.  White  was  the  nearest  Justice,  and  after 
having  himself  transmitted  the  papers,  he 
did  write  the  words  I  have  just  stated  in  his 
docket,  which  were  In  accordance  wltli  hli 
determination,  and  which  were  intended  by 
him  to  be  a  record  of  his  determlnatioii,  aod 
that  Mr.  White  was  the  next  nearest  Ju^ce 
to  whom  0ie  case  should  be  sent,  and  to 
whom  the  case  was  sent.  "Sndi  being  the 
findings  of  the  court,  defendant  filed,  as  cod- 
duslona  of  law,  that  the  plea  in  abatement  Is 
not  wdl  taken,  and  that  there  was  a  prelhn* 
Inary  examination."  That  the  defendant  then 
moved  the  said  court  that  the  prosecuting 
attorney  be  required,  In  behalf  of  the  state,  to 
elect  therein  upon  which  of  the  two  counts 
taken  In  the  Information  be  wotild  proceed  to 
try  the  defendant,  and  that  all  proceedings 
herein  thereafter  be  conducted  In  ail  respects 
as  If  the  said  information  originally  contaht 
ed  no  other  than  the  one  count  upon  which 
the  prosecuting  attorney  shall  so  elect  to  try 
the  defendant.  That  the  court  overruled  said 
motion,  and  thereupon  the  defendant  was  Mr- 
ralgned,  and  pleaded  not  guilty.  A  jury  was 
then  duly  Impaneled  and  sworn  to  try  tlie 
case.  That  the  defendant  thereupon  renewed 
his  motion  to  require  the  prosecution  to  elect 
upon  which  charge  of  the  Information  be 
should  be  tried,  which  the  court  denied,  and 
also  refused  to  exclude  the  witnesses  from 
the  court  room  pending  the  trial,  because  the 
judge  did  not  see  any  reason  for  It,  and  tint 
It  would  delay  the  trial  a  (ood  deal.  The 
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trial  of  Uie  causa  dianapon  prooeededi  and 
at  the  doae  thereof  the  J1117  returned  a  Ter 
diet  to  the  effect  that  they  found  the  defend- 
ant guilty  of  the  otteaae  cbatged  acaloat  him 
In  the  second  count  oC  the  information.  The 
court  tb^npon,  and  on  November  2&,  18^4, 
in  due  fmn  sentenced  the  defendant  to  im- 
priHonment  in  the  state  prison  for  the  term 
of  three  years.  From  that  Jndsment  the  said 
William  T.  Jadcson  brings  this  writ  of  error. 

SpcDBley  &  Mclhlon  and  F.  A.  Orton,  for 
plaintiff  in  error.  John  U  Brdall,  Aas't  Atty. 
Gen.,  for  the  Statew 

CASSODAY.  0.  J.  (after  stating  the  facU). 
The  statute  under  which  the  plaintiff  In  error 
was  couTlcted  prorldes  that,  "In  case  any  man 
shall  commit  fornication  with  a  female  of  pre- 
vious chaste  character  under  tlie  age  of  fifteen 
yeaia,  he  sballt  upon  conviction  thereof,  be 
punished,"  etc.  Sanb.  &  B.  Ann.  St  |  4680. 
The  second  count,  as  orl^nally  drawn,  was 
snbetantiaUy  in  the  language  of  the  statute. 
Sudi  ianguage,  according  to  Its  naturnl  import, 
being  fully  descriptive  of  the  offense,  would 
ordinarily  be  deemed  sufficient  even  In  case  of 
an  Indictment  Totter  v.  U.  8..  15S  U.  S.  43S, 
15  Sup.  Ct  144;  Dunbar  v.  U.  S.,  158  U.  8. 
185,  15  Sup.  Ct  32S.  Our  statute  expressly 
sancttons  such  pleading.  Rev.  St  S  46SU; 
State  V.  Mueller.  85  Wis.  206,  65  N.  W.  165. 
But  It  Is  claimed  that  because  the  first  clause 
ot  the  same  section  prescribes  the  punishment 
of  "any  man  who  commits  fondcatlon  with  a 
single  woman,"  and,  under  our  statutes,  un- 
lawful sexual  Intercourse  with  a  married  wo- 
man Is  adultery,  and  not  fornication,  the  aec- 
ond  count,  as  originally  drawn,  stated  no  of- 
fense whatever,  and  therefore  was  not  subject 
to  amendment  by  iDserting  the  word  "shigle" 
before  the  word  "female,"  as  indicated  in  the 
foregoing  statement  The  second  count,  as 
originally  drawn,  may  have  been  defective, 
but  under  the  statute  dted  and  tiie  decisions 
of  this  court  it  would  have  been  good  after 
verdict,  and  hence  cannot  be  regarded  as  a 
nuUity  (Bev.  St  S  4669;  Hints  v.  State,  SS 
Wis.  493,  17  N.  W.  030;  Heckman  v.  Swartz, 
64  Wis.  48.  24  N.  W.  473);  especially  as  It  Is 
alleged  tbat  the  female  here  in  question  was 
only  14  years  of  age,  and  hence  IncaiMble  of 
Gontmcting  marriage  (Bev.  St  i  2329).  Of 
course,  all  the  strict  rules  applicable  to  the 
amendment  of  Indictments  found  by  the  grand 
Jury  are  not  enforced  against  amendments  to 
Informations  filed  by  a  district  attorney.  The 
statutes  permit  a  considerable  flexibility  as  to 
the  form  of  an  Information.  Bev.  St  ii  4657, 
4658.  Our  statutes  expressly  authorize  the 
trial  court  to  allow  amendment  of  an  Indict- 
ment or  Information  In  case  of  variance  be- 
tween the  statement  therein  and  the  proof  in 
the  "description  of  any  person,"  and  "In  an 
cases  where  the  variance  between  the  Indict- 
ment or  Information  and  the  proof  are  not  ma- 
terial to  the  merits  of  the  case."  Id.  H  4708- 
4706.   The  hut  of  these  sections  provides  that: 


**No  Indictmeiit,  information,  process,  return 
ex  other  proceedings  in  a  criminal  case  *  •  * 
shall  be  abated,  quashed  or  reversed  for  any 
error  or  mistalte  where  the  person  and  the  case 
may  be  rightly  understood  by  ttie  court,  and 
the  court  may,  on  motion,  order  an  amendment 
curing  such  defects."  See,  also,  Id.  f  4658. 
Under  the  statutes  and  adjudlcatkms  cited,  we 
have  no  doubt  of  tlie  power  of  the  trial  court 
on  motion  of  the  district  attorney,  to  amend 
tlte  second  count  of  tlie  information  as  indi- 
cated. Hints  V.  State,  supra;  Heckman  v. 
Swartz,  supra;  Baker  v.  State,  88  WU.  155, 
59  N.  W.  570.  The  court  has  gone  further, 
and  held  that  such  amendment  might  tiave 
been  made  by  the  trial  court  upon  his  own  mo- 
tion. State  V.  Jenkins,  60  Wis.  580,  19  N.  W. 
406. 

2.  Error  Is  assigned  because  the  court  re- 
fused to  bold  that  the  tnformatlmi  was  bad  on 
the  ground  tbat  It  Improperly  Joined  a  count 
charging  the  crime  of  rape  with  another  count 
charging  the  offense  of  fornication.  In  the  re- 
cent case  of  Poratb  v.  State,  63  N.  W.  1061,  90 
Wis.  — ,  the  accused  was  tried  upon  two 
counts  in  the  Information,— mie  for  rape  upon 
his  13  year  old  daughter,  and  the  other  fw  in- 
cest committed  with  her  at  the  sauK  date;  and 
it  was  there  contended,  as  It  is  l»re,  that  tlie 
two  counts  were  liivn>perly  united.  But  this 
court  after  very  careful  consideration,  held 
that  the  two  counts  were  properly  johied.  BCr. 
Justice  Finney,  speaking  for  the  court  care- 
fully and  at  lengtb  considered  the  statutes  ap- 
plicable, and  the  dedsions  of  this  and  other 
courts  upon  the  subject  The  only  difference 
between  the  questiuu  thus  determhied  In  that 
case  and  the  one  here  presented  Is  that  In  that 
case  one  of  the  counts  was  for  Incest,  while 
here  one  of  the  counts  Is  for  fomlcatioo.  But 
the  question  thus  presented  in  each  case  is,  in 
principle,  the  same;  and  hence  the  decision  In 
that  case  determines  the  liuestlon  presented  in 
this  case.  We  percdve  no  good  reason  for 
changing  our  judgment.  See,  also.  Ingrabam 
V.  U.  S.,  155  U.  a  434,  15  Sup.  Ct  148.  It 
follows  that  the  court  properly  refused  to 
quasb  the  Information,  and  properly  overruled 
the  demurrer  to  the  same  on  the  ground  stated. 

3.  For  the  same  reason  the  court  properiy  re- 
fused to  compel  the  district  attorney  to  elect 
upon  which  count  he  would  try  the  accused. 
Martin  v.  State,  70  Wis.  165,  48  H.  W.  119. 
See,  also,  Pohiter  t.  D.  S„  ISl  U.  8.  396,  14 
Sup.  Ct  410. 

4.  Exception  is  taken  because  the  court 
refused  to  allow  a  jury  trial  of  the  Issue 
made  by  the  district  attorney's  answer  to 
the  plea  in  abatement  put  In  by  the  accused. 
That  plea  In  abatement  is  to  the  effect  that 
the  accused  liad  not  liad  "a  preliminary  ex- 
amination as  provided  by  law.  before  a 
justice  of  the  peace  or  other  magistrate." 
Such  want  of  preliminary  examination  is 
claimed  on  the  ground  that  when  the  accus- 
ed presented  to  Justice  Pitts,  lieforo  whom 
he  was  first  brought,  his  application  for  a 
cliange  of  venue  on  the  ground  ot  the  prejn- 
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dice  of  tbe  Justice,  that  Justice  sbonld  IniTe 
MDt  the  case  to  wmie  Justice  or  maftstrate 
othw  than  Justice  White,  to  whom  be  did 
send  It;  and  the  only  question  aooght  to  tw 
tried  upon  such  plea  and  answer  ms  wheth- 
er the  case  was  Id  fiict  properl7  sent  to  Jus- 
tice White.  The  statute  made  It  the  duty 
of  Justice  Pitts  upon  such  application  to 
"transmit  all  the  papers  hi  the  cose  to  the 
nearest  Justice  or  other  maglstrnte,  quali- 
fied by  law  to  conduct  tbe  examination,  who 
shall  proceed  with  tbe  examination  In  the 
same  manner  as  thouffb  said  defendant  bad 
first  been  brought  before  him."  Rev.  St  8 
4800.  It  Is  contended  that  the  Issue  thus 
Jt^ned  was  ua  Issue  of  fact  to  be  tried  by  a 
Jury,  as  prescribed  by  section  4tiS7.  If  that 
were  really  so,  there  would  be  Tery  much 
force  In  the  argument.  As,  in  effect,  stated 
by  Mr.  Justice  Wlnslow  In  Baker  t.  State, 
80  Wis.  419.  60  N.  W.  018.  "It  clearly  ap- 
pears, inferentlany  from  tbe  plea  Itself,  and 
directly  from  the  statements  of  the  bill  of 
exceptlfHis,"  that  the  ocmtentloa  of  the  plain- 
tiff In  error  that  he  "tukd  received  no  pre- 
liminary examlnatiMi  was,  in  effect,  a  legal 
conclusion,  based  upon  the  supposed  fact" 
that  Mr.  White  was  not  "the  nearest  Jnstlce 
or  othCT  magistrate  qoallfled  by  law  to  con- 
duct tbe  examination."  Tbe  question  wheth- 
er Mr.  White  was  soch  nearest  Justice  or 
other  magistrate  was  one  of  law,  to  be  sum- 
marily determined  by  Justice  Fltts;  and  bis 
determination  was  conduslTe  upon  all  par^ 
ties;  and  hence  was  not 'open  for  retrial  by 
.TnsUce  White  nor  in  the  circuit  court.  Tills 
has  Iwen  repeatedly  held  liy  this  court. 
State  T.  Evans,  88  Wis.  200.  261,  80  N.  W. 
433;  State  t.  Sorenson,  84  Wis.  SI.  03  N.  W. 
1124;  Martin  t.  State,  79  Wis.  ITS.  48  N. 
W.  119.  That  he  made  such  determination, 
and  BO  transmitted  tbe  papen  to  Justice 
White,  is  manifest  from  the  papers  and  rec- 
ords In  evidence  in  tbe  trial  court.  It  ap- 
pears from  the  transcript  delivered  to  Jus- 
tice White  tliat  upon  tbe  affidavit  of  preju- 
dice being  filed,  "asking  for  a  change  of 
venue,"  Justice  Pitts  Immediately  made  a 
transcript  of  bis  docket.  The  docket  of  Jiu- 
tlce  Pitts  contained,  among  other  things, 
this  entry:  "Further  proceedings  In  this 
case  werf  by  tbe  court  removed  to  Justice 
of  the  Peace  A.  S.  White."  True,  It  ap- 
peared firom  oral  testlmMiy  that  these  words 
were  not  writtoi  In  the  docket  until  Jus- 
tice Pitts  had  In  person  delivered  the  tran- 
script mentioned,  and  tbe  papen  In  the  case 
to  Justice  White;  but  such  entry  was  in 
fact  made,  and  it  conforms  to  what  must 
have  been  determined  by  Justice  Pitts  be- 
fore making  the  entry.  Such  delivery  of 
the  papere  was  simply  the  execution  of  such 
determination.  We  do  not  underatand  that 
Justice  Pitta,  as  a  mere  committing  magis- 
trate, was  (bilged  to  make  all  the  docket 
entries  he  would  have  been  required  to 
make  If  be  had  had  Jurisdiction  to  hear,  try, 
and  detmnlne.  Bev.  St  ||  47*^-4^6;  State 


T.  Stewart,  00  Wia.  598, 19  N.  W.  429;  Mesa- 
man  V.  Ihlenfetdt,  89  Wis.  080^  62  N.  W.  022. 
But  it  does  not  follow  that  the  question 
whether  he  In  fact  determined  to  do  what  he 
actually  did  do  was  to  be  submitted  to  Jnstloe 
White  for  determlnatloD  or  to  a  Jury  for  de- 
termination In  the  circuit  court  Whawver 
an  answer  to  a  plea  In  abatement  raisee  an 
issue  of  fact  which  may  be  controverted  by 
evidence  dehors  the  record,  then  each  Issue 
Is  triable  by  Jury.  But  whenever,  as  here, 
such  Issue  is  purely  one  of  law,  which  has 
already  been  conclusively  determined,  then 
I  it  Is  necessarily  to  be  decided  by  the  court 
As  the  admission  of  parol  testlmcny  iqon 
such  Issue  did  not  prejudice  the  accused, 
bis  exceptions  to  tbe  mode  of  trying  tbe 
same  must  be  overruled.  Bako-  v.  State. 
80  Wis.  416,  00  N.  W.  G1&  It  Is.  in  effect 
admitted  that  the  accused  tuid  a  foil  and 
fair  preliminary  examination  betote  Justice 
White;  and  there  Is  nothing  in  the  record 
to  Indicate  that  White  did  not  have  rigbt- 
ful  Jurisdiction. 

0.  The  rule  requiring  the  female,  In  case 
of  rape,  to  Immediately  make  complaint.  Is 
not  Infiexlble.  If  circumstances  reasonatily 
cause  delay,  tbe  effect  is  simply  for  tbe  Jury- 
It  Is  at  most  a  mere  circumstance  to  cm 
rob<Hnte  the  female  as  to  the  alleged  fnve. 

5  Price,  Cr.  Et.  827-829;  Bacdo  v.  Pet^le. 
41  N.  y.  :!71;  People  v.  Gage,  62  Ulcb.  2T4. 
28  N.  W.  835;  Proper  T.  State,  30  WlB.  627. 

06  N.  W.  1035.  Here  the  female  was  ct  ten- 
der years.  Her  mother  was  in  Chlcaso. 
The  mere  fact  that  testimony  was  admitted 
to  the  effect  that  tbe  little  girl  made  com- 
plaint to  her  cousin  17  days  after  the  aUeg«d 
assault  should  not  work  a  reversal,  espedal- 
ly  as  the  accused  was  acquitted  of  tbe  rape, 
and  was  only  found  guilty  of  fomlcatlmi. 

6.  The  court,  In  substance,  gave  to  the  Ju- 
ry alt  of  the  instructions  requested  by  the 
accused  and  pertinent  to  tbe  Issue  upon 
which  he  was  convicted.  Tlie  court  cer- 
tainly was  not  bound  to  Instruct  the  Jniy 
as  to  the  general  policy  of  tbe  law.  Tl>e 
exceptions  to  tbe  refosti  ot  tbe  court  to  give 
the  instructions  requested  on  the  subject  of 
rape  are  eliminated  from  the  case  by  the 
verdict,  which  acquitted  the  accused  of  that 
charge.  We  perceive  no  eiror.  In  giving  the 
Instruction  requested  by  the  accused,  as  to 
his  credibility,  for  the  court  to  add.  In  ef- 
fect that  tlie  Jury  should  give  to  his  tes- 
timony such  weight  as,  und^  an  the  Acts 
and  circumstances  In  evidence^  they  might 
believe  It  entitled  to. 

7.  Exception  Is  taken  because  tlie  coort 
charged  the  Jury  as  follows:  "Gonaldar  the 
Interest;  if  any,  of  the  witnesses,  tbe  age  of 
the  defendant  and  tbe  age  of  the  complain- 
ing witness;  and  If  ^ou  agree  with  the  de- 
fendant that  this  charge  she  makes  agaiasr 
falm  Is  a  pure  fobricatlon.  yon  ttagtt  at 
least  to  be  able  to  find  some  motive  tar 
such  a  wicked  fabrication."  It  may  be  nry 
questionable  whethw  this  can  be  sanctioned 
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as  statins  a  correct  general  principle  of  law. 
Tme,  In  Hannon  t.  State,  TO  Wla.  455,  36 
N.  W.  1.  the  charge  of  the  trial  court  contain- 
ed sabatantlally  the  same  language,  and 
the  Judgment  was  affirmed.  In  this  caae, 
as  In  that,  the  accused  not  oalr  pleaded  not 
gnllt7,  but  under  oath  denied  the  whole 
charge.  Commenting  upon  that  and  other 
portions  of  tha  charge  In  that  case,  Mr.  Jus- 
tice Taylor  there  said:  "A  known  motive 
for  a  course  of  action  Is  always  a  powerful 
argument  In  favor  of  such  action.  The  ab- 
sence of  any  motive  for  its  commission  on 
the  part  of  the  person  accused  of  a  great 
crime  is  strong  evidence  of  his  innocence, 
and,  in  cases  where  the  evidence  is  not  pos- 
itive and  direct,  Is  almost  always  sufficient 
to  [HX)cure  an  acquittal.  Certainly,  It  was 
not  wrong  to  say  to  the  Jury:  'If,  by  yonr 
verdict,  you  say  the  complaining  witness 
has  committed  perjury,  you  ought  to  find,  if 
you  can,  some  motive  for  her  perjury.' " 
Here  the  accused  positively  denied  tliat  he 
ever  had  ^ny  connection  with  the  complain- 
ing witness  at  the  time  alleged  or  at  any 
other  time,  and  also  positively  dented  be 
was  alone  with  her  at  the  time  or  place 
claimed,  or  that  he  was  ever  alone  with  her 
la  hla  life.  This  being  so,  It  Is  manifest 
that  either  he  or  the  complaining  witness 
committed  deliberate  perjury  upon  the  trial. 
In  considering  which  committed  perjury  and 
which  testified  truthfully,  the  Jury  would 
necessarily  consider  the  motive  of  each.  In 
the  Hannon  Case  the  trial  court,  In  charging 
the  Jury,  did  say,  "It  Is  for  you  fo  say  where 
the  motive  Is."  The  court  repeatedly  char- 
ged the  Jury,  In  efFect,  that  they  conld  not 
convict  the  accused  unless  they  were  con- 
vinced of  bis  guilt  beyond  a  reasonable 
doubt  While  the  portion  of  the  charge  here 
in  question  might,  and  probably  would,  un- 
der other  circumstances,  be  misleading,  still, 
noAer  the  facts  and  circumstances  here  pre- 
sented, we  do  not  think  the  Jury  could  have 
been  misled.  The  statute  declares.  In  effect, 
that  "no  Judgment  shall  be  reversed  or  af- 
fected by  reason"  of  any  "error  or  defect" 
not  affecting  "the  substantial  rights  of  the 
adverse  party."  Rev.  St.  i  2829.  The  ex- 
ception Is  overruled. 

8.  So  we  must  overrule  the  several  excep- 
tions to  th«  portions  of  the  charge  which 
read  as  follows:  "It  Is  the  duty  of  each  Ju- 
ryman, while  the  Jury  are  deliberating  upon 
their  verdict,  to  give  careful  consideration 
to  the  views  his  feilow  Jurymen  may  have 
to  present  upon  the  testimony  in  the  case. 
He  should  not  shut  his  ears,  and  stnbborDly 
stand  ui>on  the  position  he  first  takes,  re- 
gardless of  what  may  be  said  by  the  other 
Jurymen.  It  should  be  the  object  of  all 
of  you  to  arrive  at  a  common  conclusion, 
and  to  that  end  you  should  deliberate  to- 
gether with  calmness.  It  Is  your  duty  to 
agree  upon  a  verdict  tf  that  is  possible." 
These  portions  of  the  charge  are  Justified  by 
tb*  rulings  of  this  court  In  Odette  v.  State, 


62  W.  1054,  90  Wis.  258,  and  cases  there 
cited.  The  Judgment  of  the  circuit  court  Is 
affirmed,  and  the  cause  is  remanded  for  fur^ 
ther  proceedings  according  to  law. 


Girr  NAT.  BANK  OP  DAYTON,  OHIO,  v. 

KUSWORM. 
(Supreme  Court  of  WiscoDBio.    Oct.  22,  1895.) 

HSGOTIAELB  IKSTKCMBNTS  —  AVOIDAXCB  OW  CON- 
TRACT FOR  DCHESa. 

In  an  action  against  a  married  woman 
to  recover  on  a  note,  ib  appeared  that  defendant 

had  executed  a  power  of  attorney  to  her  hus- 
band, authorizinff  him  to  make  aod  indorse  com- 
mercial paper  in  her  behalf.  He  had  disconnt- 
ed  her  note  for  a  loan  to  him  at  plaintiff  bank, 
and  had  pledged  as  collateral  certain  notes, 
which  turued  out  to  have  been  forged  by  him. 
The  note  sued  on  was  a  renewal  of  the  note 
thus  discounted,  which  had  been  returned,  and 
was  executed  by  defendant  under  the  inilu' 
ence  of  threats  of  a  criminal  prosecution 
against  her  husband,  who  was  seriously  .ill. 
Beld,  that  she  could  not  maintain  her  defense 
without  retoming  to  plaintiff  the  notes  which 
it  had  returned. 

Appeal  from  circuit  court,  Dane  tounty;  R. 
G.  Slebecker,  Judge. 

Action  by  the  City  National  Bank -of  Day- 
ton, Ohio,  against  Mollie  Kusworm,  on  a 
note.  On  a  former  appeal  (59  N.  W.  564)  a 
Judgment  for  plaintiff  was  reversed,  and  a 
second  trial  resulting  In  a  Judgment  for  de- 
fendant, plaintiff  appeals.  Reversed. 

This  action  is  to  recover  the  amount  of  a 
promissory  note  made  by  the  defendant,  at 
Chicago,  III.,  November  2,  18G2,  wherein  and 
whereby  the  defendant,  on  demand,  for  value 
received,  promised  to  pay  to  the  order  of  the 
plaintiff  the  sum  of  |4,900,  at  Chicago,  with 
Interest  at  the  rate  of  6  per  cent,  per  annum 
after  date;  and,  to  secure  the  payment  of 
such  note,  certain  collateral  security  was 
thereby  pledged  by  the  defendant.  The  de- 
fendant answered  by  way  of  admissions  and 
denials,  and  alleged,  in  elTect,  that  the  note 
was  given,  without  any  consideration,  to  com- 
pound a  felony  of  Moses  Knswonn,  then  the 
husband  of  the  defendant,  but  since  deceased; 
that  said  note  was  given  under  duress  of 
threats  to  prosecute  said  Moses  for  said 
crime;  that  on  tlie  day  and  year  mentioned 
the  plaintiff  represented  to  the  defendant,  in 
effect,  that  said  Moses  was  then  indebted 
to  the  plaintiff,  for  money  loaned  to  him,  in 
the  sum  of  $4,900;  that  said  Moses  had  pro- 
cured said  loan  by  depositing  with  the  plain- 
tiff certain  forged  notes,  as  collateral  securi- 
ty; that  said  Moses  had,  without  authority, 
signed  the  names  of  the  apparent  makers  to 
said  collateral  notes,  and  had  thereby  com- 
mitted the  crime  of  forgery.  In  the  state  of 
Ohio,  and  was  liable  to  arrest,  and  to  be  tak- 
en to  Ohio  for  trial  and  pnnlshment  for  such 
felony;  that  the  proof  of  the  guilt  of  said 
Moses  was  clear  and  positive,  and  that  there 
was  no  way  for  him  to  escape  punishment; 
that  the  plaintiff,  by  his  agent,  was  then  and 
there  present  In  Chicago,  to  arrest  said  Moses 
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and  remove  him  to  Ohio  for  tdal  and  punlah- 
uieut,  unless  the  money  so  owing  by  Uosea 
to  the  plaintiff  should  then  he  paid  or  se- 
cured: tliat,  If  so  paid  or  secured,  said  Moses 
would  not  be  prosecuted  or  arrested  for  such 
forgei-y;  that  said  Moses  was  then  and  there 
very  sick,  and  which  sickness  soon  after 
terminated  in  bis  death;  that  the  defendant, 
overcome  by  such  threats  and  representa- 
tions, and  to  prevent  such  arrest  and  removal 
of  said  Moses,  and  for  no  other  purpose  or 
consideration,  signed  the  note  in  suit  At  the 
close  of  the  trial  the  jury  returned  a  verdict 
in  favor  of  the  defendant  Frcun  tbe  Judg- 
ment entered  upon  that  Terdict  in  favor  of 
the  defendant;  the  plaintiff  brings  this  ap- 
Iieal. 

B.  W.  Jones,  S.  S.  Gregory,  and  L.  P.  Con- 
over,  tor  appellant  Bashtord,  O'Connor, 
Polleys  ft  Aylward,  for  resptmdent. 

CASSODAY,  G.  J.  (after  stating  the  facts). 
This  case  was  here  upon  a  former  appeal  (8S 
Wis.  183,  59  N.  W.  5tt4),  where  the  facts  are 
more  fully  stated.  On  the  trial  which  result- 
ed In  tbe  judgment  then  here  for  review,  the 
trial  court  held  that,  as  the  answer  admitted 
the  making  of  tbe  note,  the  burden  was  on 
tbe  defendant  and  she  bad  tbe  right  to  open 
and  close  the  case;  and  so  It  happened  that 
the  plaintiff  offered  no  evidence  at  any  stage 
of  that  trial.  On  the  contrary,  tbe  court,  at 
tbe  dose  of  tbe  evidence  on  the  part  of  the 
defendant,  directed  a  verdict  In  favor  of  the 
plaintiff,  on  tbe  ground  that,  although  there 
was  evidence  that  tbe  defendant  was  Induced 
to  execute  tbe  note  la  suit  by  duress,  yet 
her  defense  failed  because  she  had  not  re- 
tamed,  nor  offered  to  return,  to  the  plaintiff, 
the  notes  surrendered  by  It  at  tbe  time  tbe 
defendant  executed  and  delivered  the  note  In 
suit.  Tbe  judgment  on  that  appeal  was  re- 
versed for  tbe  reasons  stated  In  the  opinion. 
On  that  appeal  It  appeared,  from  the  undis- 
puted evidence,  that  the  notes  so  surrendered 
wben  tbe  defendant  gave  the  note  In  suit 
were  one  for  $800  and  one  for  $4,100,  each 
made  by  Moses  Kuswwm,  and  delivered  to 
tbe  plaintiff,  for  moneys,  to  tbe  amount  ot 
those  notes,  respectively,  loaned  by  the  plain- 
tiff to  Moses  EuBworm  at  the  time  of  giving 
such  notes,  and  also  four,  five,  or  six  notes, 
purporting  to  have  been  signed  by  sundry 
persons,  aggr^tlng  seven  or  right  thousand 
dollars,  which  Moses  Kusworm  turned  out  to 
the  plaintiff,  at  the  time  be  bo  bwrowed  such 
moneys,  as  collateral  to  bis  own  notes  so 
given,  and  the  signatures  to  which  collater- 
als, the  plalntiers  agent  represented  to  the 
defendant  at  tbe  time  of  giving  tbe  note  In 
suit  bad  been  forged  by  her  husband.  In 
tbe  opinion  of  tbe  court  on  that  appeal  it  Is 
said:  "Since  tbe  verdict  was  directed  for  tbe 
plaintiff,  we  must  for  tbe  purposes  of  this 
appeal,  assume  that  tbe  $800  note  and  tbe  $4.- 
100  note  were  each  signed  *M.  Knswwm,'  by 
Moses  Kusworm,  as  and  for  his  own  signa- 


tory and  not  as  and  for  tbe  signature  ot  Ui 
wife.  *  *  *  It  certainly  cannot  be  said, 
as  a  matt^  of  law,  upon  the  reconi  before  ns, 
that  the  defendant  received  any  pecuniary 
benefit  or  consideration  for  signing  the  note 
in  suit,  or  that  she  was  in  any  way  liable  up- 
on or  on  account  of  any  of  the  notes  surtea- 
dered  by  the  plaintiff  at  tbe  time  she  signed 
that  note.  If  the  evldMice  tvf(x«  na  is  true, 
then  she  signed  that  note  Cor  tbe  sole  puipose 
of  saving  ber  sick  husband  from  arrest  Ihw- 
ecntion,  and  imprisonment  Ttie  envdope 
contalniug  the  notes  of  $800  and  $4,100,  each 
signed  'M.  Kusworm,'  and  tbe  coUatenUs 
thereto,  was  not  drilvered  by  Gebbart  to  tbe 
defendant  but  to  Stone.  Stone  thereopMi. 
in  tbe  presence  of  Gebhart  handed  tlie  stme 
to  tlffi  defendant,  with  the  direction  that  abe 
driver  the  same  to  ber  husband.  In  pursu- 
ance of  such  direction,  she  did  deliver  tbe 
same  to  her  husband.  If  tbe  evidence  tn  tbe 
record  is  true,  then  that  Is  all  she  ever  saw  (tf, 
or  bad  to  do  witti,  that  envelope  or  any  of 
the  notes  thus  contained  tlierein.**  ^  Tlie  opin- 
ion in  tliat  case  concludes  with  this  state- 
ment: "Should  it  be  made  to  appear  i^on  a 
trial  that  the  dnCendant  as  executrix  of  bo- 
hosband's  estate,  actually  received  tbe  notes 
contained  in  the  psdcage,  or  otberwise  be- 
came a  party  to  tbe  destruction  or  oonvMakiD 
of  them,  a  different  question  would  be  pre- 
sented." 

On  tbe  last  trial  the  defendant  also  bad 
the  burden,  and  she  <^pened  and  closed  tbe 
case.  The  evidence  on  her  part  was  very 
much  the  Shme  as  on  the  formw  trial,  aad 
tended  to  prove  the  defmse  alleged  in  ber 
answer,  as  mentioned  In  the  foregoing  state- 
ment But  upon  tbe  last  trial,  nnlike  tbe 
former  trial,  tbe  plaintiff  put  in  a  good  deal 
of  evidence,  tending  to  prove.  In  effect  tbat 
September  18,  18S1,  tbe  defendant  doly  exe- 
cuted, acknowledged,  and  delivered  to  ber 
husband  a  power  of  attorney,  wbertfn  and 
whereby  she  made,  oonstitnted,  and  appolat- 
ed  him  her  true  and  lawful  attmmey,  for  ber, 
and  in  her  name,  place,  and  stead,  to  ilgD, 
indorse,  transfer,  sell,  or  assign  notes,  dieda, 
promissory  notes,  etc.,  with  full  power  and 
authority  to  do  and  perform  all  and  evoy 
act  and  thing  as  she  might  or  could  do  if  per- 
sonally present;  that  by  virtue  of  that  pow- 
er of  attorney  tbe  defendant's  husband  made 
the  $800  and  the  $4,100  notes  mentioned,  aod 
signed  each  of  them  'Mollie  Kusworm,  by  U- 
Kusworm.  Attorney  In  Fact'  and  delivered 
them,  respectively,  to  tbe  plaintiff;  secured 
by  such  so-called  foiled  collateials;  and  tbat 
in  consideration  therefor  the  plaintiff  made 
and  delivered  to  the  d^emdant's  husband  cer^ 
tain  drafts  payable  to  tbe  wder  of  this  de- 
fendant Mollie  Kusworm,— thus  directly  cto- 
trovertlng  several  of  the  allegations  in  tbe  de- 
fendant's answer,  and  a  coosldenble  portiin 
of  tbe  evidence  In  ber  hriialf  tn  enppott  of 
such  answer.  Notwithstanding  tbe  Issue  ao 
made,  and  such  conflict  in  the  evMence,  tba 
trial  court;  amons  othw  tUngs,  dsiiad  the 
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lary  aa  follows:  "Now,  In  rlew  of  these 
lutrtictioiiB,  7011  will  obeerre.  gentlemen, 
tbat  tbe  fact  bow  the  notes  for  the  forty-one 
hundred  dollars  and  the  eight  hundred  dol- 
lan,  nrtendered  by  the  bank,  were  signed 
or  exeeoted,  does  not  control  the  question  of 
hor  UablUty;  for  I  take  It  to  be  the  law  of 
this  case  that  if  the  notes  snrrendered  and 
given  trp  by  Mr.  GeWiart  when  he  took  the 
notes  sued  on  were  lost,  destroyed,  or  con- 
verted without  any  fault  or  act  on  the  part 
of  Mrs.  Kuswonn.  It  matters  not  whether  tbey 
were  signed  by  her  husband  in  bis  name,  ot 
in  ber  name  by  him  as  her  autborlzea  attor- 
ney." Certainly,  there  la  nothing  in  the 
opinion  on  the  former  appeal  to  Justify  this 
portion  of  the  charge.  The  laws  of  Illinois 
on  the  subject  are  in  evidence;  and  it  Is,  In  ef- 
fect, conceded  that  under  those  laws  the  defend- 
ant, as  a  married  woman,  had  power  to  make 
ralld  promissory  notes  by  herself,  or  by  her 
authorised  attorney  In  fact.  Upon  the  record 
thus  presented  we  must,  for  the  purpose  of 
determining  the  correctness  of  the  portion  of 
the  charge  qnoted.  assume  that  before  and 
at  the  time  the  defoidant  made  the  note  in 
salt  tho  plaintiff  held  two  valid  notes  against 
her,  aggregating  the  same  amount.  If  tills 
was  so,  then  the  defendant  In  no  way  in- 
creased the  amount  of  bet  liability  by  giving 
the  note  In  suit;  and  the  only  advantage  the 
plaintiff  obtained  by  tbe  tranlsaction  waa 
that.  In  lieu  of  the  so-called  forged  collater- 
als s^YOi  by  the  husband,  tbe  defMidant  gave 
certain  collateralB  of  her  own.  Certainly,  In 
determining  whether  the  defendant  acted 
votutttarlly.  or  by  duress.  In  making  the  note 
In  salt,  tbe  fact  whether  she  gave  the  note 
to  secure  ber  own  debt,  or  to  secure  her  hus- 
band's debt,  would  seem  to  be  of  more  or 
less  significance.  Besides.  If  she  was  In  fact 
the  maker  of  the  $800  note  and  the  $4,100 
note.  then,  when  tb^  were  surrendered,  they 
were.  In  legal  effect,  surrendered  to  her  as 
her  own.  Especially  would  tbls  be  so  In 
view  of  the  fact  that  they  were  both  deliv- 
ered to  her  by  Stone  In  the  presence  of  the 
plaintiff's  agent,  and  with  his  tacit  consent. 
If  they  were  in  fact  her  notes,  then,  what- 
ever she  did  with  them  after  they  were  so 
surrendered  to  ber,  she  did  as  principal,  and 
not  as  agent  for  any  one.  If  she  so  received 
those  two  notes  as  her  own,  then,  in  passing 
them  Into  tbe  keeping  of  ber  husband,  she 
simply  made  him  her  agent  for  such  custody. 
Under  ttie  former  decision.  It  may  be  others 
wise  as  to  the  so-called  forged  notes  which 
she,  as  mere  agent,  passed  over  to  her  hua- 
ba£d.  If  the  $800  note  and  the  $4,100  note 
were  In  fact  made  by  the  defendant,  and  sur- 
rendered to  her,  and  then  lost  or  destroyed 
witbont  ber  agency,  by  mere  accident,  It 
may  be  tbat  she  would  not  thereby  be  pre- 
cluded from  successfully  defending  upon  the 
jcronnd  <tf  duress,  provided  she  should  do  all 
she  could  to  put  tbe  plaintiff  In  as  good  c<hi- 
dition  as  it  was  prior  to  tbe  giving  of  the 
notes  In  suit    Counsd  contend  that  If  the 


d^endant  was  In  fact  the  maker  of  those 
two  notes,  thai  the  cancellation  of  the  note- 
In  suit  would  not  prevent  tbe  plaintiff  from< 
recovering  upon  the  original  Indebtedness  for 
which  those  two  notes  were  given.  But  sacb> 
legal  liability  flatly  denied  Is  In  no  sense- 
equivalent  to  an  admitted  liability  evidenced 
by  a  written  promise  to  pay.  Certainly,  sbe- 
could  not  receive  and  retain  some  benefit  or- 
advantage  from  the  transaction,  and  at  the 
same  time  repudiate  the  transaction.  Wblle- 
It  Is  conceded  tbat  a  note  procured  by  fraud 
is  not  void,  but  merely  voidable,  yet  It  Is  said 
tbat  a  note  procured  by  dureea  is  an  absolute 
nullity,  and  that  In  an  action  at  law  the  duress- 
lea  perfect  defense,  even  though  the  considera- 
tion for  which  the  note  is  so  given  Is  still  re- 
tained by  the  victim.  We  do  not  understand! 
such  to  be  the  law.  Theonlydlfferencebetweei> 
fraud,  undue  Influence,  and  duress  is  as  to- 
the  method  employed  in  overcoming  the  voli- 
tion of  the  victim.  In  case  of  fraud  the  voli- 
tion of  the  victim  Is  usually  overcome  by  de- 
celt,  false  representations,  or  false  pretenses. 
In  case  of  undue  Influence  the  volition  of  tbe- 
vlctim  is  usually  overcome  by  importunities, 
flatteries.  Insinuations,  and  artifice,  and  yet 
all  the  authorities  class  nndue  Influence  as  a 
subtle  species  of  fraud.  In  case  of  duress 
the  volition  of  the  victim  Is  usually  overcome 
by  fear  of  imminent  Injury  to  the  person  or 
property,  and  hence  is  a  more  gross  specleS' 
of  fraud.  8  Am.  &  Bng.  Enc.  Law,  &10. 
*Vures8  exists  where  one,  by  the  uulawfu) 
act  of  another,  la  Induced  to  make  a  contract 
or  perform  some  act  under  circumstances: 
which  deprive  blm  of  the  exercise  of  free 
will."  «  Am.  &  Eng.  Enc.  Law,  67.  "Wbea 
a  contract  Is  sought  to  be  svolded  aa  pro- 
cnred  nnder  duress,  the  party  wronged  must 
proceed  promptly.  If  be  remains  silent  keeps 
tbe  property  received,  or  recognizes  tbe  con- 
tract by  making  payments  thereon,  he  will 
be  held  to  have  waived  tbe  duress."  Id.  p. 
88,  and  cases  there  cited.  "A  contract  made 
nnder  duress  Is  not,  however,  strictly  speali- 
Ing,  void,  but  only  voidable,  because  It  may 
be  ratified  and  affirmed  by  tbe  party  upon 
whom  the  duress  was  practiced."  1  Pai-s. 
Oont  (7th  Ed.)  446,  •395.  See,  also,  Morse 
V.  Woodwortb,  155  Mass.  249-251,  27  N.  E. 
1010,  and  20  N.  B.  520;  Poenrter  v.  Squler 
(City  Ct.  N.  T.)  10  N.  T.  Supp.  887,  and  casw* 
there  cited. 

We  must  hold  that  the  court  erroneousJy 
charged  the  Jury  as  Indicated.  The  Judg- 
ment of  tbe  circuit  court  Is  revmied,  and  tbe- 
cause  Is  remanded  few  a  new  triaL 


STATE  ex  rel.  TURNER  et  at  v.  BBIX  e» 

si..  Drainage  Oommissioners. 
(Snpteme  Court  at  Wisconsin.    Oct.  22,  lbd5.> 

CoKsnruTioiriL  Law — Spboial  Lboisutios  — 
OntroRiiRp— Taxation. 
1.  Act  May  1,  1808  (Laws  1803.  c  142). 
which  r«i>ealB  chapter  383.  Laws  1880,  a  spe- 
cial law  providing  for  tbe  draina^  of  lauds,  and: 
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authortees  the  lerj  of  a  tax  to  pay  ezpedBei 

.iDcurred  by  drainage  commissioDers  imuer  It, 
i»  a  special  law,  levying  a  tax.  and  therefore 
rtulates  Const  art.  4,  i  31,  snbd.  6,  as  amended 
in  1871,  nrohlbltlng  the  passage  of  any  special 
law  for  the  assessment  or  collection  of  taxes. 

2.  Certiorori  will  lie  to.  review  the  proceed- 
ings of  a  municipal  organization  In  levying  a 
tax. 

3.  On  certiorari  to  reTlew  the  proceedings 
of  a  muuiciital  organization  levying  a  tax,  the 
court  may  pass  on  the  constitutionality  of  a 
statute  from  which  titie  organization  assames  to 
derive  its  power. 

Appeal  from  circuit  court,  Dane  county; 
George  Clementson,  Judge. 

Cwtlorarl  on  relation  of  Orlando  E.  Turner 
and  others  against  James  Bell  and  others,  com- 
missioners of  drainage  district  No.  1,  to  review 
and  set  aside  a  tax  levied  by  defendants. 
From  a  Judgment  for  plaintiffs,  defendants  ap- 
peal. Affirmed. 

This  Is  an  appeal  from  the  Judgment  of  the 
circuit  court  for  Dane  county  upon  common- 
law  certiorari,  setting  aside  a  tax  levied  by  the 
appellants,  as  commisaloQers  of  drainage  dis- 
trict Xo.  1  of  Dane  county,  pursuant  to  chapter 
l^of  the  Laws  olj  Wisconsin  for  the  year  1898. 
The  appellants  were  appointed,  by  the  circuit 
court  of  Dane  cotmty,  drainage  commissioners, 
under  the  provisions  of  chapter  383  of  the 
Laws  of  1889.  The  object  of  this  chapter  was 
to  provide  for  the  drainage  and  reclamation  o{ 
a  large  quantity  of  overflowed  land  In  Dane 
county,  and  it  became  the  duty  of  the  commis- 
sioners to  make  certain  preliminary  surveys, 
and,  after  bearing  the  parties  Interested,  to  de- 
termine whether  the  health  and  welfare  of  the 
public  would  be  promoted  by  tbe  consumma- 
tion of  the  drainage  scheme  provided  in  said 
chapter,  and  In  case  tbey  decided  favorably  it 
became  their  duty  to  make  and  adopt  plana 
and  specifications  of  the  work,  and  let  con- 
tracts for  the  same,  and  levy  special  assess- 
ments upon  the  lands  reclaimed,  to  pay  for  tbe 
work.  The  hearing  was  had  before  the  com- 
missioners pursuant  to  this  law,  and  <hi  Octo- 
ber 3,  1890,  they  made  an  order  deciding  in 
favor  of  tbe  drainage  scheme.  Thereafter  the 
commissioners  incurred  considerable  expenses, 
amounting  to  n^rly  |24,000,  Issued  and  8<M 
bonds  to  pay  part  of  these  expenses,  and  on 
the  25th  of  November,  1891,  filed  with  the 
county  clerk  of  Dane  county  an  order  and  list 
of  lands,  and  declared  tbe  list  of  lands  so  made 
to  constitute  the  drainage  district.  This  order 
and  list  of  lands  was  made  before  the  commis- 
sioners had  determined  upon  any  plans,  spec- 
ifications, or  estimates,  as  required  by  the  act 
of  1889.  Subsequently  all  of  tbe  proceedings 
of  the  commissioners  after  the  preliminary  or- 
der of  October,  1890,  were  set  aside  as  void  by 
the  circuit  court  of  Monroe  county,  because  tlie 
commissioners  bad  Included  dry  upland  in  tbe 
district,  and  had  classified  the  land  according 
to  acreage,  and  bad  attempted  to  change  the 
limits  of  the  drainage  district.  This  Judgment 
was  roidered  August  1,  1893,  upon  tbe  writ 
of  certiorari  sued  out  by  one  Hudson.  In  1893 
the  legltlatnre  of  Wiseonidn  passed  an  act  to 


provide  for  tbe  payment  of  tbe  expenaes  M 
the  Dane  county  dialnase  commission,  and  to 
repeal  chapter  383  of  tbe  Laws  of  1888,  whidi 
act  was  published  Bfay  1, 1803,  and  oonrtitntes 
chapter  142  of  the  Laws  of  1893.  TUs  act 
provides  tor  the  ascertainment  of  tbe  apcDM 
and  liabilities  hicurred  by  tbe  dimlnage  con- 
mlsBloners,  and  attem^sd  to  authoalie  fhe  com- 
missioners to  levy  a  tmlftorm  tax  npoa  all 
the  real  imperty  within  tbe  limits  ot  ttw 
district  defined  by  tbe  coomilaBloners  la  tlw 
order  of  November  25,  1881,  and  npoo  per 
sonal  property  of  tbe  owners  of  said  real  prop 
erty  to  pay  said  expensea  It  afvears  that  mU 
expenses  and  liabilities  were  aseertatoed  n- 
der  the  law,  and  were  found  to  be  $33Ji84.7S. 
and  ttiat  the  drainage  conunlsrioners  ttwn  pro- 
ceeded to  levy  a  uniform  tax  as  i^nvlded  hy 
said  chapter  142.  to  pay  said  expenses,  ^lere- 
npMi  the  relators,  who  are  the  owners  vt  tiie 
real  estate  wttbln  the  dmlnage  district  iwd 
out  their  writ  of  certtorarL  Tbe  esse  was 
tried  in  the  clrcnlt  court  upon  tbe  retnm  to 
the  writ,  upon  whidi  tbe  facts  aiqpeared  sob- 
stantlally  as  above  stated,  and  the  drcult  oourt 
adjudged  all  of  the  innceedlngs  of  tbe  com- 
missioners, to  attempting  to  levy  a  tax  voder 
chapter  142  aforesaid,  nnautborized  and  vM. 
EYom  tbiM  Judgment  tbe  commlaaionNs  have 
appealed  to  tills  court 

A.  L.  Sanborn,  Frank  M.  Wootton,  and  G.  E. 
Buell,  for  appellants.  e:.  Luse,  tot  n^aoi- 
ents, 

WINSLOW,  J.  (after  stating  tbe  Cacts).  By 
subdivlslrai  S  of  section  31  of  article  4  of  tbe 
constitution,  as  amended  to  1871,  tbe  legisla- 
ture la  prohibited  from  acting  any  epedai 
or  [ffivate  law  for  "assessment  or  coUectkn  of 
taxes."  If  chapter  142.  Laws  1893.  cootni- 
rmea  the  torma  of  this  prolilbitlon,  it  Is  void. 
Ttiat  It  is  a  special  law  cannot  be  doubted. 
The  orlgloal  drainage  act  of  1889.  which  this 
act  attempts  to  repeal,  was  held  to  be  a  spe- 
cial law  by  this  court  in  State  t.  Stewart,  14 
Wia.  620,  43  N.  W.  947.  If  that  was  a  spectol 
law,  It  needs  no  argument  to  demonstrate  that 
tbe  act  which  repeals  It  most  be  also  a  qiedal 
law.  That  it  is  a  law  for  the  assessment  and 
collection  of  a  tax  seems  equally  certain,  la 
whole  object  and  aim  Is  to  inrovide  tcx  the 
levy  and  collectl(xi  of  a  genoal  tax  for  tbe 
purpose  of  paying  the  ex[>enses  ct  tbe  diahi- 
age  commis8l«L  If  It  is  not  a  law  for  tbe 
"assessment  and  collection  of  a  tax"  then  It  1^ 
nottilng.  How,  tlien,  can  it  fisU  to  come  witb- 
In  tbe  ivohibtttw  of  tbe  constltotlon?  In  re- 
ply to  this  question  It  Is  earnestly  and  aM; 
contended  that,  because  tbe  original  diahMffr 
act  of  1889  vras  held  constitutional,  the  pres- 
ent act  should  be  so  held,  because  it  is  an 
amendment  to  that  act,  and  tbe  lerylng  ot  the 
tax  Is  Incidental  only.  Rdlance  Is  placed  <■ 
tbe  case  of  Warner  v.  Knox.  60  Wis.  429,  7 
N.  W.  372.  In  that  case  a  law  anttMrbdoff 
tbe  Improvement  of  colato  streets  In  tiie  dtr 
of  Milwaukee,  and  tba  lerj  of  a  ipecU  ta< 
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tben^t  mu  m^bpia  on  Oie  gxoimd  that  It  vbm, 
in  ef^ct,  an  amEodmait  to  tbe  city  cborter* 
granting  corporate  powers,  and  tlat  It  was 
within  the  power  of  the  lesblatore  ondet  SDb> 
dtvlaloa  7  ot  said  section  31  of  tbe  constitutlan. 
as, It  then  stood.  It  was  there  said  that  the 
sixth  and  seventh  clauses  of  tbe  section  must 
be  construed  together,  so  as  not  to  make  tlmn 
conflict,  and  because  tbe  legislature  might,  un- 
der tbe  sevcmth  subdivisioo,  amend  a  city  char^ 
ter,  and  cbaage  or  confer  corporate  powers, 
mxA  a  isw  was  not  void  liecanse  tt  ^vided 
for  tbe  lerrbag  of  a  tax  to  carry  sudi  powers 
Into  effect  The  radical  difference  between  tbe 
act  under  conrideratioi  In  that  case  and  tin 
one  at  presoit  Invirtved  la  amnrent  at  a  glance. 
Had  that  act  repealed  the  city  diarter.  and 
abollsbed  the  anporatUHu  and  then  iBnrlded 
for  tbe  levy  of  a  tax  uptm  the  old  toritory  to 
pay  tat  something  which  was  nerer  a  cop- 
poEBte  cbarge.  It  would  bear  some  resemblance 
to  tbe  present  case.  Tbe  act  under  conatdera- 
tkm  does  not  atten4)t  to  confer  any  rights  or 
powers  aave  tlie  power  to  levy  a  tax.  It  puts 
an  end  to  the  drainage  commission  for  all  pur- 
poses, aave  that  It  fceepa  It  alive  for  tbe  dngla 
pnrposB  of  levying  a  tax.  It  must  be  held  a 
fecial  law  for  tbe  aEMSsment  and  collection  of 
a  tax,  and  so  In  conflict  wHb  tin  constitution 
and  yM. 

There  can  be  no  doubt  tint  i^wn  certiorari 
tite  proceedings  of  boards  and  corporate  bodies 
in  levying  a  tax  may  be  reviewed,  and  re- 
versed if  found  void,  although  great  caie 
sbould  be  enrcised  in  tbe  Issuance  of  the  writ 
In -such  Qifles,  and  it  Is  (Teqnentiy  refused  on 
tbe  grtMind  of  public  Inconvenience.  Nor  can 
there  be  any  doubt  but  that  the  court  has  pow- 
er, while  Inquiring  lnt(>  tbe  validity  of  an  act 
based  upon  a  law  which  appears  upcoi  the  stat- 
ute bonk,  to  Inquire .  Into  saA  detamlne  the 
oonstltntlonallty  of  such  law.  Tbe  Inquiry  in 
such  cases  Is  primarily  as  to  the  power  of  tbe 
tioard  or  body  to  act,  and  tlila  depends  upon 
ttK  validity  of  tbe  law  under  which  they  claim  . 
to  act.  80  that.  If  tbe  court  la  to  deto-mlne  \ 
tbe  primary  question,  tt  must  necessarily  pass 
upon  tbe  validity  of  tbe  law.  The  judgment  j 
of  the  circuit  court  was  rlErbt.  Judgment  af- 
flnned. 

PINNET,  J.,  took  no  part 


TOWN  OF  CIIANDON  v.  TOREST 
COUNTY. 

(Suoreme  Court  of  WisconBin.    OcL  22.  1895.) 

COUKTIBft^FAILUKB  TO  C0I.I.BCT  TOWS  TAXBS— 
LlABILITIKB. 

Where  a  county  board,  without  authority 
in  law,  deducted  from  the  taxea  levied  by  a  town 
A  portion  thereof  alleged  to  be  iovaiid.  and  the 
county  treasurer  did  not  collect  the  aame,  the 
countT  is  not  liable  to  tbe  town  for  the  amount 
■o  deducted. 

Appeal  from  circuit  court,  Fuixist  county; 
J(4)n  Ooodland,  Judge.  1 


Action  by  the  town  (tf  Omndni  against  For- 
est county.  From  an  order  overruling  Ita  de- 
mmxer,  defendant  appeals.  Reversed. 

This  is  an  appeal  from  an  order  overruling 
defendant's  demurrer  to  ^ataitlff 's  complaint 
By  section  2  of  copter  870  of  tin  Laws  of 
1887,  under  which  the  pbUntlCC  town  was  or^ 
ganlaed.  It  was  provided  that  "It  shall  be  un- 
lawful fbr  any  town  In  Forot  county  to  raise 
or  expend  an  amount  uceedlng  92,600  each 
year,  tat  five  years,  for  town  purposes,  and  it 
aball  be  unlawful  for  any  such  town  to  raise  or 
expend  an  amount  exceeding  $1,600  hi  each 
year,  during  tbe  same  time,  for  school  pur- 
poses." By  section  1,  c.  S&,  laws  1891.  and 
chapter  283,  Laws  180^3,  tbe  previous  act  was 
80  amended  as  to  fix  tbe  limit  of  town  taxa- 
tion and  expenditure  In  the  plaintiff  town  at 
93300  in  any  one  year,  until  A.  D.  1901,  "for 
all  town  and  schotd  purposes  whatsoever." 
The  cnnpbint  sets  forth  fftcts  tending  to  show 
a  necessity  for  raising  and  spending  annual- 
ly in  said  town  a  considerably  greater  sum  for 
such  purposes,  and  tlut  tbe  entire  amount  lev- 
led  fmr  audi  purposes  in  1893  was  96,001;  tbar 
ttie  owners  of  the  greater  part  of  the  roil  es- 
tate in  tbe  town,  actbig  under  the  name  and 
style  of  *^he  IK^sconrin  Taxpoyersf  Assocla- 
tW,"  refused  to  pay  their  taxes  tat  Ota.t  year 
In  said  town,  claimbig  that  so  much  of  the 
town  taxes  as  exceeded  $3^00  was  Ulegai  and 
void;  that  tbe  lands  of  said  parties,  with  oth- 
er lands,  npcai  whldi  tbe  taxes  were  not  paid 
tat  that  year,  vete  returned  as  delinquent  by 
tbe  town  treasurer  to  the  county  treurarer  of 
the  county,  the  amount  being  96,638.85  in  ex- 
cess at  the  amount  due  ftmi  the  plaintiff  town 
to  the  d^endant  county,  tbe  state  taxes  for 
that  year  having  been  paid;  that  the  parties 
comprisUig  the  said  taxpuyei's'  association  ap- 
peai'ed  before  tbe  county  board,  and  offered  to 
pay  tbe  taxes  upon  their  lands  retnnied  as 
delinquent  lees  tiie  amount  thereof  so  claimed 
to  be  Illegal  and  void,  which  amounted  to 
9410.27,  If  the  county  board  would  histruct  the 
county  treasurer  to  give  a  receipt  in  full  tor 
such  taxes,  and  that  the  county  board  did  In- 
struct said  county  treasurer  accordingly,  and 
to  charge  said  plaintiff  town  said  9410.27  as  an 
Illegal  tax  because  in  excess  of  said  93^00 
Ibuit;  that  such  taxpayen  paid  their  taxes, 
less  said  illegal  excess,  and  received  receipts 
in  full  from  the  county  treasurer,  and  he  aft- 
erwards sold  all  otho-  lands  In  said  town  re- 
turned as  delinquent  Ux  nmpiayment  of  taxes 
for  that  year,  and  paid  to  tbe  treasurer  of  thi> 
plaintiff  tbe  moneys  received  by  him  for  said 
delinquent  taxes,  less  the  amount  due  tbe  coun- 
ty for  county  taxes,  vith  Interest  and  charges; 
and  that  ttie  amount  so  pttid  was  9^16.27  less 
than  the  amount  that  diould  have  been  paid 
by  reason  of  a  part  of  tbe  said  town  taxes  hav- 
ing been  so  remitted  as  aforesaid,  and  whlt^ 
sum  he  sbould  have  collected  and  paid  over. 
TItc  complaint  averred  demand  of  ttiat  sum 
from  tbe  county  treasurer  and  from  the  defend- 
ant; that  the  county  treasurer  bad  paid  out  all 
moneys  retained  by  talm  for  said  delinquent 
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taxes;  and  that  the  defendant  and  comity 
treasurer  refused  to  pay  tbe  plaintiff  aaid  sum 
of  Insisting  tbat  It  was  for  Illegal 

taxes,  and  had  been  properly  remitted.  The 
plaintiff  demanded  Judgment  for  tbat  sum, 
with  Interest 

8amn«I  Slimv  and  Flab  ft  Gary,  for  appel- 
lant A.  W.  Slielton  aud  Latta  &  Hoffiuan. 
tor  reapoDdent 

PINNEY,  J.  (after  stating  tiie  facts).  Tbe 
plaintiff's  contention  Is  that  the  pi-ovlslons  of 
the  acts  cited  abore.  limiting  tbe  amount 
which  the  town  of  Crandon  might  lawfully 
levy  for  taxes  In  any  one  year,  and  particular- 
ly as  to  the  limit  of  f 3,800  existing  In  the  year 
In  question,  for  town  and  school  purposes, 
were  unconstitutional  and  void  for  conflict 
with  section  23,  art.  4,  of  tbe  constitution.  In 
respect  to  tmiformlty  of  the  system  ot  town 
and  county  government,  and  It  has  occurred 
to  us  tlmt  there  may  t>e  serious  objection  to 
tlie  validity  of  such  I^islation  by  reason  of  the 
provlrfon  of  section  81,  art.  4,  of  tbe  constitu- 
tion, prohibiting  special  legislation  "for  assesa- 
ment  or  collection  of  taxes."  These  acts  apply 
only  to  towns  in  Forest  county.  Whether  the 
legislation  In  question  Is  obnoxious  to  dther  of 
these  constitutional  provisions  It  la  not  neces- 
sary now  to  determine,  but  we  think  It  right 
to  say  that  we  consider  it  extremely  doubtful 
whether  It  can  be  sustained,  particularly  In 
view  of  the  provision  last  referred  to.  State 
V.  Bell  (decided  herewith)  64  N.  W.  845.  Tbe 
plaintiff  contends  that  tbe  town  taxes  were  val- 
id, and  that  the  act  of  the  county  board  In  re- 
mitting the  alleged  excess  of  $410.27  was  void 
tot  want  of  authority,  and  that  It  should  be 
construed  as  a  remission  of  that  amount  of  Hie 
county  taxes,  and  not  as  a  remission  of  any 
part  of  the  town  taxes,  and  therefore,  having 
received  an  amount  of  money  equal  to  the  en- 
tire county  taxee,  It  must  be  held  that  the 
county  received,  and  now  holds  to  tbe  use  of 
the  plaUitlff,  the  $410.27  sued  for.  The  com- 
plaint is,  In  substance,  for  money  had  and  re- 
ceived, and,  giving  to  its  allegations  the  most 
liberal  construction,  we  think  It  Is  impossible 
to  say  that  the  county  baa  received  any  money 
Into  Its  treasury,  or  to  Its  use,  which,  either 
legally  or  In  equity  and  good  conscience,  It 
ought  to  pay  over  to  tbe  plaintiff;  and  without 
auch  proof  there  can  be  no  recovery  against  it 
as  for  money  bad  and  received.  It  has  not 
received  this  particular  sum  which  Is  part  and 
parcel  of  the  town  taxes.  The  complaint 
makes  It  perfectly  clear  that  the  county  board 
Intended  to  and  did  remit  this  portion  of  the 
town  taxes,  that  It  did  not  Intend  to  and  did 
not  remit  any  part  of  the  county  tax,  and  that 
the  money  It  is  diarged  with  wrongfully  re- 
taining Is  In  fact  Its  own  money.  If  It  be  as- 
sumed that  tbe  town  tax  was  valid,  and  that 
the  county  board  bad  the  right  to  remit  this 
particular  part  of  it,  then  It  la  clear  that  tbe 
defendant  Is  In  no  sense  In  the  wnmg,  but 
that  tbe  plaintiff  must  f&U  In  the  action.  Up- 
on the  othtt  band,  if  the  entire  town  tax  was 


valid,  and  tbe  county  board  bad  no  power  to 
remit  any  part  ot  It.  the  result  must  be  the 
same.  We  have  not  been  referred  to  any  stat- 
ute, expressly  or  by  fair  hnpUcflUon,  author 
Izing  the  county  board  to  remit  or  cancel  ■ 
valid  tax.  Tbe  powers  of  the  county  beard 
are  statutory,  and  It  has  no  common-lav  au- 
thority, and  no  Implied  powers,  except  such 
aa  are  fairly  Incident  and  reasonably  necessary 
to  the  exercise  of  Its  express  powrs.  Section 
1114,  Rev.  St,  provides  that  tbe  town  treas- 
urer la  "to  be  credited  by  tbe  county  treasurer 
with  the  amount  of  taxes  returned  as  unpaid," 
and  that  all  taxes  "returned  aa  dellnqoent 
shall  belong  to  tbe  county,  and  be  collected 
with  the  Interest  and  charges  thereon,  for  Its 
use";  but  it  does  not  follow,  however,  as  an 
Incident  of  such  ownership  on  the  part  of  the 
county,  that  the  county  board  can  remit  or 
give  away  such  taxes  In  whole  or  In  part,  and 
no  such  power  can  be  Inferred  from  the  statu- 
tory powers  conferred  upon  tbe  county  hoard. 
Rev.  St  H  069,  070.  Tbla  conclusion  is 
strengthened  by  the  special  and  limited  pow- 
ers of  the  county  board  In  respect  to  taxes 
improperly  assessed  or  paid  by  mistake  (Id. 
9  11S5),  and  by  section  1210g,  an>lIcaUe  to 
taxes  returned  as  delinquent  prior  to  the  re- 
vision of  1878,  which  provided  that  where 
there  was  a  claim  that  taxes  returned  "are 
illegal  for  any  cause,  tbe  county  treasorer, 
county  clerk  and  district  attorn^  may,  If  tiiey 
shall  deem  tb»e  Is  aufflcient  cause  to  b^ere 
such  taxes  lll^^al,  compromise  with  the  own- 
er," and  "receive,  in  Ilea  of  the  whole  tax  doe 
or  charged,  such  part  thereor*  aa  they,  or  i 
majority  of  them,  "shall  determine  to  be  equi- 
table and  for  tbe  best  Interest  of  such  county." 
It  seems,  however,  that  the  county  would  not 
be  liable  In  damages  for  the  wrongful  or  Ille- 
gal act  of  Its  county  board  In  canceling  or  re- 
mitting a  tax.  The  levy  and  collection  <a  taxes 
are  governmental,  rather  than  mpnldpal  or  cor 
porate,  functions,  ddegated  to  municipal  or 
county  officers,  but  still  govemmentaL  "It 
may  well  be  claimed  that  In  the  exerdae  of 
these  functions  such  officers  are  public  i^- 
cers,  discharging  public,  and  not  municipal  or 
corporate,  duties."  Wallace  v.  City  ot  Men- 
asha,  48  Wis.  79,  83,  4  N.  W.  101;  Hayes  v. 
City  of  Oshkosh,  33  Wis.  318.  It  seems  that 
in  such  cases  the  maxim,  'Hespondeat  snperi- 
or,"  does  not  apply,  and  that  no  action  wUl  lie 
against  tbe  corporate  body,  unless  It  is  ex- 
pressly given.  The  powers  and  duties  of  the 
county  treasurer  In  respect  to  taxea  returned 
as  delinquent  are  prescribed  by  law,  and  be 
Is  required  to  advertise  and  sell  the  lands  char 
ged  with  sudi  taxes.  If  payment  la  not  made 
l>efore  tbe  time  fixed  for  such  sale.  Tbe 
county  board  has  no  power  to  alter  or  modify 
tbe  law,  or  to  absolve  him  from  tbe  perform- 
ance of  any  of  his  official  duties.  In  case  of 
a  failure  to  perform  his  duty  as  thus  prescrib- 
ed, he  and  his  sureties  on  his  official  bond  are 
liable  for  all  damages  that  may  ensue,  and  it 
la  provided  that  "all  losses  sustained  by  tbe 
deteult  of  any  cotmty  officer"  tn  tbe  duties  Im- 
posed on  blm  by  tbe  atatnte  in  rdatloo  to  tm- 
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tton  "etoll  be  chargeable  to  such  county,  and 
tbe  county  board  eball  add  all  such  losses  to 
the  next  year's  taxes  of  •  *  *  such  coun- 
ty." The  duty  of  the  county  treasurer  to  pro- 
ceed to  advertise  and  aeU  the  lands  returned 
In  the  present  Instance  for  the  entire  tax,  If 
legal,  still  remained,  and  parties  Interested 
bad  a  right  to  insist  upon  Its  performance,  or 
damages  for  his  failure  or  neglect  of  official 
duty.  We  have  considered  the  case.  It  will  Ije 
seen,  upon  the  basis  of  the  plolntlff'B  assump- 
tion that  the  part  of  the  town  tax  lemitted 
was  legal.  If  It  was  not  valid,  the  plalntifC 
clearly  would  have  no  ground  of  recovery. 
For  these  reasons  It  appears  that  the  pbdntlff'a 
complaint  does  not  state  facts  mfficlent  to 
constitute  a  cause  of  action,  and  the  order  of 
the  circuit  court  overruling  the  demurrer  Is 
erraneous.  Tbe  order  of  the  drcnlt  court  ia 
reversed,  and  the  cause  la  remanded  tor  fuz^ 
ther  proceedings  accoLdlng  to  law. 


NEILSON  V.  CHICAGO  6c  N.  W.  RT.  CO. 
(Sopreme  Court  of  WiBconain.    Oct.  22,  1895.) 
'  Ihtibist  —  Award  iit  CoMDBiiirATioir 

PROOBSDINOS. 

1.  Where,  on  upeal,  the  amonnt  of  dam- 
ages allowed  In  cobdemnation  proceedings  by  a 
railroad  and  paid  by  it  Into  court.  la  iocreaaed, 
interest  i^nld  be  allowed  on  the  amount  from 
the  date  of  the  original  award  to  the  date  of 
judgment 

2.  Where  an  appeal  from  an  award  in  con- 
demnation proceedings,  which  has  been  paid  by 
It  into  court,  ii  proBecnted  by  only  one  of  the 
owners  of  the  land  condemned,  the  fact  that 
the  amonnt  of  damages  awarded  him  was  de- 
creased will  not  prevent  him  from  recovering 
Intereat  on  the  new  amonnt  allowed  him  from 
the  date  of  the  original  award,  if  tbe  damages 
allowed  all  the  owners  exceeded  the  original 
award. 

Appeal  from  circuit  court,  Outagamie  coun- 
ty; John  Goodlond,  Judge. 

Proceedings  by  James  Neilson  against  the 
Chicago  &  Northwestern  Ballway  Company 
to  set  aside  an  award  of  damages  for  land 
taken  under  condemnation  proceedings  by  de- 
fendant, the  amount  of  which  defendant  paid 
Into  court  From  a  Judgment  Increasing  the 
damages,  and  allowing  lnt»^  thereon  from 
date  of  the  original  award,  defendant  appeals. 
Affirmed. 

It  appears  from  the  record,  and  tbe  trial  court 
baa  In  effect  found,  that  July  9,  18SS,  the  de- 
fendant railway  company  Instituted  proceed- 
ings for  the  condemnatlMi  for  railway  pur- 
poses of  8.83  acres  of  land  described  In  Sched- 
ule A;  that  the  petition  for  such  condemna- 
tion stated  that  the  plaintiff  claimed  to  be 
the  owner  in  fee  of  the  whole  of  said  prem- 
ises; that  Mary  E.  Grlguon  (a  widow)  claim- 
ed to  be  the  owner  in  fee  by  adverse  posses- 
sion to  2.30  acres  of  said  premises  described 
In  Schedule  B,  and  also  claimed  a  right  of 
dower  In  the  balance  of  said  premises;  that 
two  or  three  other  persons,  respectively, 
claimed  some  interest  In  tbe  premises,  or 
some  part  thereof;  that  tbe  award  of  the 
v.64N.w.no.l6— 54 


commisslonera  in  said  proceedings  for  the 
whole  of  the  land  was  $3,600,  of  which  |700 
was  for  the  lands  In  Schedule  B,  and  *2,900  tor 
the  balance  of  said  lands;  that  thereupon  the 
raUwoy  company  paid  to  the  clerk  ot  the  trial 
court,  for  the  use  of  the  several  owners  In  fee 
or  any  interest  In  said  lands,  tbe  full  omoimt 
of  ¥3,600;  that  the  plaintiff  appealed  from 
said  award,  but  that  uo  one  else  took  any 
appeal;  that,  upon  said  appeal  being  taken, 
it  was  stipulated  by  the  parUes,  In  effect,  that 
the  jury,  by  special  verdict,  make  two  assess- 
ments,—one  aa  though  the  plaintiff  was  the 
owner  nf  all  the  land  affected  by  such  appeal, 
the  other  as  though  he  was  the  owner  of 
all  but  the  portion  described  In  Schedule  B, 
—that,  on  the  rendition  of  such  verdict,  the 
court  make  final  disposition  of  the  case  and 
the  distribution  of  the  damages;  that,  nptm 
the  trial  In  the  circuit  court,  the  Jury  return- 
ed a  verdict  to  the  effect  that  the  damages 
for  taking  the  land  described  In  Schedule  B 
was  $1,008.67,  and  that  the  damages  for  tak- 
ing the  remainder  of  said  land  was  12,665.33, 
amounting  In  the  aggregate  to  $3,674;  that, 
after  said  award,  Mrs.  Grlgnon's  claim  to 
be  such  owner  In  fee  to  a  part  of  said  prem- 
ises had  been  detemdned  against  her,  and 
May  28,  1894,  she  conveyed  all  her  interest 
In  the  wht^e  premises  to  tbe  plaintiff,  and 
April  8, 1804,  one  of  the  other  claimants  con- 
veyed all  his  Interest  In  the  premises  to  the 
plaintiff,  who  is  the  owner  In  fee  of  the  en- 
tire premises.  As  conclusions  of  law.  the 
court  found  that  tbe  plaintiff  was  oitltled  to 
Judgment  for  $3,674,  with  Interest  thereon  at 
tbe  rate  prescribed  by  law  fnxn  Augiut  27, 
188S,  to  the  entry  of  the  Jndgmeot  therebi. 
less  the  $3,600  so  on  deposit,  and,  after  the  ap- 
plication of  the  same,  tbe  plaintiff  have  ex- 
ecution against  the  defendant  for  sncb  bal- 
ance, with  costs,  as  taxed.  Including  costs 
on  tbe  appeal  from  the  award.  From  the 
Judgment  entered  thereon  accordingly,  the  de- 
fendant brings  this  appeal. 

Winkler,  Flanders,  Smith.  Bottom  ft  Vtlas, 
for  appelant  Hocqiwr  &  Hooper,  for  respond- 
ent. 

CASSODAY.  0.  J.  (after  stating  tbe  facts). 
As  said  in  another  case,  a  proceeding  to  con- 
demn lands  "Is  In  some  respects  a  proceeding 
in  rem;  and  hence  condemnation  may  be  had 
even  though  the  owners  of  or  persons  interest- 
ed in  the  land  be  nonresideotB  of  the  state  or 
their  residence  be  unknown.  Rev.  St.  §  1S4S. 
Sncb  proceeding  being  regular,  and  the 
amount  of  theawards  to  tbe  respective  owners 
and  persons  Interested  being  paid  into  court, 
or  to  sncb  owners  and  persons,  and  their  sev- 
eral receipte  therefor  filed  with  the  clerk  of 
the  court,  vests  in  the  corporation,  Its  suc- 
cessors and  aralgns,  the  title  and  the  exclu- 
sive use  of  the  premises  condemned,  and  ev- 
ery part  and  parcel  thereof.  Id.  8$  1800,1851." 
Taylor  v.  Hallway  Ca,  81  Wis.  80,  51  N.  W. 
03;  Huling  v.  Improvement  Co.,  130  IT.  S. 
550,  0  Sup.  Ct  603.   This  Is  so,  regardless  of 
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luiy  conlUctlDs  claims  to  the  money  so  paid 
Into  court,  which  may  be  determined  as 
prescribed  by  statute.  Walton  t.  Railroad 
Co.,  70  Wis.  417,  36  N.  W.  10.  "In  other 
words,  the  chief  concern  of  the  company  is 
to  acqolre  a  perfect  title  to  the  lands,  and  the 
chief  concern  of  the  respective  owners  and 
persons  Interested  is  to  obtain  their  respective 
shares  ot  the  award."  Taylor  v.  Railway 
Co.,  supra.  Had  the  award  not  been  increased 
on  the  plnlntlfF's  appeal,  then  It  is  very  mani- 
fest that  such  title  to  the  land  condemned 
In  the  case  at  bar  would  have  vested  in  the 
defendant  at  time  of  making  such  deposit; 
and,  as  a  necessary  consequence,  the  right 
to  the  moneys  so  deposited  at  the  same  time 
vested  in  the  rightful  owners  of  the  land  and 
those  having  any  interest  therein,  whenevo* 
ascertained.  The  mere  fact  that  the  money 
80  deposited  could  not  have  been  drawn  out 
by  reason  'of  the  conflicting  claims  to  the 
sami  would  not,  in  the  event  meutioued,  have 
subjected  the  defendant  to  the  payment  of  in- 
terest thereon;  for,  as  Indicated,  the  deter- 
mination of  such  conflicting  claims  was  a 
matter  which  concerned  such  owners,  rather 
than  the  defendant.  This  sufllclently  dis- 
poses of  the  contention  that  each  of  the  two 
tindlngs  of  the  jury  should  be  treated  as  a 
separate  award.  Instead  of  togetha-  constitut- 
ing an  award  for  all  the  lands  condemned. 
But,  as  indicated  In  the  foregoing  statement, 
the  plaintiff  did  appeal  from  the  award  of 
the  commissioners,  and  thereby  increased  the 
amount  $74.  The  verdict  of  the  Jury,  there- 
fore, stands  In  tbe  place  of  the  award.  The 
case,  therefore,  is  substantially  the  same  as 
though  the  award  of  the  commlsslonets  had 
been  $3,674,  and  the  defendant  only  deposited 
the  $3,600.  Could  the  defendant  In  that  event 
rightfully  claim  that  such  insufflcient  deposit 
should  stop  Interest  on  that  amount?  We 
think  not  Private  property  can  only  be  tak- 
en for  public  use,  against  the  consent  of 
the  owner  or  ownei-s,  by  actually  makhig  or 
providing  Just  compensation  therefor.  Const, 
art.  1,  S  13;  Taylor  v.  Railway  Co.,  83  Wis. 
ti45,  53  N.  W.  83a  Providing  on^f  partial 
compensation  Is  not  providing  Just  compensa- 
tion. The  owner  or  owners  are  not  obliged 
to  accept  of  partial  compensation.  As  the  de- 
fendant, upon  making  such  deposit,  entered 
mto  the  possession  and  use  of  the  premises 
so  condemned,  "the  owners  or  parties  entitled 
thereto"  were.  In  the  language  of  the  statute, 
"entitled  to  receive  tbe  money  paid  into  court 
on  account  of  the  award  appealed  from,  with- 
out prejudice  to  the  appeal  taken."  Rev.  St 
S  1850.  But,  as  indicated,  they  were  not 
obliged  to  do  so,  and  were  at  liberty  to  take 
their  chances  of  Increasing  the  award.  Had 
the  owner,  in  the  case  at  bar,  failed  to  In- 
crease the  award,  he  would  have  been  In  no 
position  to  claim  Interest  on  the  award;  but, 
since  the  plaintiff  succeeded  In  Increasing  the 
award,  we  must  bold  that  tbe  trial  court  prop- 
erly applied  the  general  rule,  and  allowed 
Interest  on  the  amount  ot  tbe  verdict  from 


the  date  of  tbe  award.  West  v.  BaUway  Co... 
50  Wis.  318.  14  N.  W.  202;  Uniacke  v.  Bail- 
way  Oa,  G7  Wis.  108,  29  N.  W.  899.  Sueh 
general  rule  is,  of  course,  liable  to  be  coo- 
trolled  by  the  circumstances  of  each  particu- 
lar case.  Id.  True,  the  verdict  does  not 
technically  conform  to  the  stipulatim,  but  Uie 
defendant  was  not  prejudiced  by  tbe  vari- 
ance. The  Judgment  of  the  drcait  oonrt  la 
affirmed. 


LBSTEB  V.  STATU 
(Simreme  Gout  of  WlecMudn.    Oet  22,  IflDCL) 

CaiHiNAL  Law— Plu  ih  AuTsmar— CaAH«B  or 

Vbndb. 

1.  Where  the  only  matter  pleaded  In  abate- 
ment was  that  the  accused  bad  not  bad  m 
preliminary  examination,  and  the  proof  of  sack 
plea  consisted  <rf  the  affidavit  of  the  accnaed  and 
the  record  In  court,  and  th"  court  without  an 
answer  or  demurrer  being  int^posed,  detennin- 
ed  that  the  plea  was  not  in  accordance  with  tbe 
facts,  and  overruled  It,  and  sach  detewnination 
was  sustained  1^  the  reccwd,  die  lirecolacitT- 
was  notprejudicial. 

2.  When  a  person  is  charged  with  felony  m 
diange  of  venue  cannot  be  had  in  bis  abamoe 
and  m  the  absence  of  his  attorney,  <»  an  iffi- 
davit  made  wlthont  ibear  knowledge  or  cmiamt. 

Error  to  circuit  court,  Dane  oonnty;  Rob- 
ert O.  Siebecker,  Judge. 

Elmer  Lester  was  convicted  of  capob  and 
brings  error.  Reversed. 

The  information  In  this  case  was  filed  at 
the  May  term  of  tbe  circuit  court,  18&4,  for 
Crawford  county,  charging  tbe  plaintiff  In  er- 
ror with  tbe  crime  of  rape.  At  that  time  tbe 
accused  was  in  c<Hiflnemmt  in  the  county 
Jail  of  said  county,  and  in  his  abarace,  and 
without  his  knowledge  or  consent,  or  tbe  con- 
sent of  his  attorney,  as  Is  allied,  there  was 
presented  to  the  circuit  court  an  affidavit  for 
a  change  of  vefiue  on  the  ground  of  preju- 
dice of  the  circuit  Judge.  Tbe  cause  waa 
thereupon  sent  to  Dane  county,  and  the  pa- 
pers were  properly  transmitted.  At  tbe  Sep- 
tember term  of  the  circuit  court  tor  tbe  latter 
county  the  accused  filed  a  plea  in  abatemoit. 
duly  proved  by  affidavit,  setting  forth  tbat 
he  had  not  had  a  preliminary  examlnatloii,  or 
waived  such  examination,  and  that  be  was 
not  a  fugitive  from  Justice.  No  Israe  was 
formed  on  such  plea,  and  it  was  oveiroled 
by  the  court  on  tbe  record.  Tbe  accused 
thereupon  filed  a  second  plea  in  abateuMnt, 
duly  proved  by  affidavit,  setting  forth,  among 
other  things,  the  facts  heretofore  stated  la 
regard  to  the  change  of  venue.  No  Issue  was 
taken  on  such  plea,  but  the  prosecuting  at- 
torney admitted  in  open  court  that  tbe  ac- 
cused was  In  Jail  when  the  affidavit  for  a 
change  of  venue  was  presented  to  tbe  drcnlt 
court  for  Crawford  county;  that  he  was  nei- 
ther presHit  himself  nor  represented  In  conn 
by  attorney.  The  court  thereupon  overruled 
such  second  plea  In  abatement  and  a  plea 
of  not  guilty  was  thereupon  entoed.  wbicli 
was  followed  by  a  trial  and  conviction  of 
accused  of  the  crime  charged.  ▲  motion  was 
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thereupon  made  to  set  aside  the  verdict  and 
conviction,  and  t<x  a  new  trial,  for  Tarlous 
reaaons  assigned,  which  was  ov^uled. 
Therenptm  a  mottiHi  was  made  In  arrest  of 
Jndgment  upon  the  ground  that  the  trial  wan 
lmproperl7  bad  In  Dane  county,  which  mo- 
tion was  overruled,  and  thereupon  the  ac- 
cused vas  sentenced  to  state  prison  for  lO 
years: 

John  D.  WUsoD  and  O.  B.  Thomas,  for 
plalntiee  in  emw.  W.  N.  Mylrea,  Atty.  O^. 
f  w  tlia  8tat«b 

MARSHALL,  J.  rafter  stating  the  facts). 
The  prosecuting  attorney  should  have  taken 
issue  by  answer  or  demurrer  to  the  first  plea 
in  abatement,  and  such  Issue  should  th«*n 
have  been  tried  according  to  law;  but  where 
the  only  matter  pleaded  In  abatement  Is  that 
the  accused  has  not  had  a  preliminary  ex- 
amination, and  the  proof  of  such  plea  c<hi- 
slsts  of  the  atBdavlt  of  the  accused  and  the 
record  In  court,  though,  as  held  In  Martin  v. 
State,  79  Wis.  165,  48  N.  W.  the  more 
orderiy  and  strictly  r^nlar  method  Is  for  the 
prosecuting  attorney  to  either  demur  to  the 
plea.  If  be  thinks  It  Insufficient,  and,  If  snffl- 
<-lent,  to  answer  or  reply  denying  the  truth, 
If  the  facts  will  warrant  such  denial,  and 
then  to  have  the  Issue  thus  formed  tried  ac- 
cording to  law,  yet  It  the  court,  without  an 
answer  or  demurrer  being  interposed,  deter- 
mines from  the  record  on  file  that  the  plea 
is  not  in  accordance-  with  the  facts,  and 
overrules  it,  and  such  determination  Is  sus- 
tained by  such  recOTd,  as  In  this  case,  the 
irregularity  Is  one  that  cannot  In  any  way 
prejudice  the  accused,  and  therefore  no  ad- 
vantage can  be  taken  of  it.  Baker  v.  State, 
80  Wis.  418,  60  N.  W.  518. 

The  second  plea  In  abatement  raised  the 
iiuestton  of  whether,  when  a  person  Is  char- 
iced  with  a  felony,  proceedings  for  a  change 
of  venue  can  properly  be  had  in  his  absence, 
and  in  the  absence  of  his  attorney,  and  an 
order  be  entered  making  such  change  with- 
ont  any  motion  therefor,  and  merely  because 
In  some  way  an  affidavit  is  brought  to  the 
attention  of  the  presiding  Judge,  which,  If 
properly  presented  on  proper  motion,  would 
authorize  such  change.  Section  7  of  article 
1  of  the  constitution  provides  that:  "In  all 
criminal  prosecutions  the  accused  shall  en- 
Joy  the  right  to  be  heard  by  himself  and 
eomwel;  to  demand  the  nature  and  cause  nt 
the  accusation  against  him;  to  meet  the  wit- 
nesses face  to  face;  to  have  compulsory  pro- 
cess to  compel  the  attendance  of  witnesses  In 
his  behalf;  and  In  prosecutions  by  indict- 
ment or  information,  to  a  speedy  public  trial 
•  •  •  in  the  county  or  district  wherein  the 
offense  sliall  have  been  committed,  which 
oonnty  or  district  shall  have  been  previously 
ascertained  by  law."  The  question  of  wheth- 
er, under  this  constitutional  provision,  the 
accused  must  be  present  during  proceedings 
tot  m  change  of  venae,  tlie  courts  have  held 


both  ways  <BIsh.  Or.  Proc.  |  269;  State  v. 
Elklns,  63  Mo.  169;  Bz  parte  Bryan,  44  Ala. 
402);  but  we  venture  the  assertion  that  in 
all  Instances  where  courts  have  held  that 
such  proceedings  may  be  had  in  the  absence 
of  the  accused  he  was  represented  by  coun- 
sel, and  that  In  no  case  has  it  been  held  that 
such  proceedings  may  be  had  while  the  ac- 
cused is  neither  present  himself  nor  by  coun- 
sel, and  we  hold  that  the  proceedings  In  this 
case,  in  regard  to  the  change  of  venue,  in 
the  absence  of  the  accused  and  of  counsel 
representing  him  as  well,  and  the  making  of 
the  change  without  any  motion  therefor  based 
on  affidavit  properly  presented,  constitute  a 
palpable  Infringement  of  the  ctmstltutlonal 
rights  of  the  accused  to  be  present  and  be 
heard  by  himself  and  counari,  and  to  be  tried 
In  the  connty  or  district  wh^  the  offense  la 
alleged  to  liave  t>een  committed.  While  the 
constitutional  right  of  the  accused,  In  a  prim- 
Inal  prosecution,  to  be  present,  Is  i»ie  that 
may  be  waived,  as  to  some  steps  not  neces* 
sary  bare  to  be  pointed  out,  proceedings  for 
a  change  of  venue,  when  the  accused  to  ne- 
ther preset  In  court  nor  represented  by  coun- 
sel, are  a  nullity,  unless  his  constitutional 
privilege  In  that  regard  Is  clearly  and  ex- 
pi-essly  waived;  and,  unless  an  affidavit  for 
a  change  of  venue  Is  not  only  presented  to 
the  court,  but  a  motion  for  such  change, 
based  on  such  affidavit,  is  in  fact  properly 
made,  the  constitutional  right  to  a  trial  In 
the  county  whM%  the  offense  Is  alleged  to 
have  been  committed  Is  not  waived.  The 
second  plea  In  abatement  should  have  been 
sustained,  and  the  case  remanded  to  Oraw- 
ford  county  tor  trial.  This  court  Iiavbv 
reached  that  conclusion.  It  Is  unnecessary  to 
consider  the  other  errors  assigned  la  the  rec- 
ord. The  Judgment  of  the  circuit  court  to 
reversed,  and  the  cause  remanded  ton  a  new 
trial  in  the  proper  county.  The  warden  of 
the  state  prison  will  sun-eider  the  plaintiff 
in  error  to  the  sheriff  of  Crawford  county, 
who  will  hold  him  In  custody  tmtU  be  shall 
be  discliarged,  or  his  custody  changed  by  due 
cpnise  of  law.  The  circuit  court  of  Done 
county  to  directed  to  remand  tlw  cause  to 
Grawf<wd  county  for  triaL 


HUGHBS  V.  HU6HB8  et  aL 
(Supreme  Oonrt  of  Wisconsin.  Oct  22,  1895.) 
Wills— RBSTKAtinKa  Powbr  ot  Alisziation  — 
Patnbitt  op  Lgoacibs. 

1.  A  devise  of  land  for  life,  with  remainder 
over,  and.  in  case  the  remainder-man  should  die 
before  attaining  majority,  the  proceeds  of  sale 
thereof  to  be  distribated  to  persons  named,  was 
not  obnozioDa  to  Rev.  St.  S  2038,  probibltlns 
the  suspension  of  the  alisolute  power  of  aliena- 
tion for  a  longer  period  than  two  lives  in  be> 
ing  at  the  creation  of  the  estate. 

2.  A  devise  of  land  to  two  persons  jointly, 
and  to  the  BurvWor  of  them  for  life,  with  re- 
mainder over  to  another,  aud^  in  case  the  lat- 
ter should  die  before  attalnmg  majMltar,  the 
proceeds  of  sale  of  said  estate  to  be  dlstriDUted 
to  persons  named,  did  not,  within  the  meaning 
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of  Rot.  St  I  2038,  Butpend  the  absolute  power 
of  alienation  for  a  longer  period  than  auiing 
the  continuance  of  two  lives  in  lieing. 

3.  Wiiere  a  teetator  bequeathed  to  his  Bon 
a  certain  mortgage,  and  provided  that,  in  case 
of  hiB  son's  death  before  majority,  certain  lega- 
cies should  be  paid  to  persons  named,  without 
designating  the  fund  from  which  they  were  to 
be  paid,  and  which  amouuted  to  more  than  the 
entire  personal  estate,  and  a  codicil  provided 
that  said  legacies  should  be  paid  from  the  i>et~ 
sonal  estate,  the  mortgage  bequeathed  to  nam 
Bon,  on  his  decease  before  attaining  majority, 
must  be  applied  in  payment  of  said  legacies. 

Appeal  from  circuit  court,  Columbia  county; 
Robert  G.  Siebecker,  Judge. 

Action  by  Benjamiu  B.  Hughes,  as  admin- 
istrator with  the  will  annexed,  against  Eliza- 
beth Hughes  and  others,  Cor  the  construction 
of  the  will  of  Stephen  Madden,  deceased. 
From  the  judgment  therein  r«ider^,  plain- 
tiff and  certain  defendants  appeeL  Vfflrmed 
In  part,  and  reversed  in  i>art. 

It  appears  from  the  record:  That  July  &, 
1873,  Stephen  Madden,  of  Portage,  made  bis 
will,  containing  the  following  provisions:  "(1) 
I  give  and  bequeath  to  my  beloved  wife,  Eliz- 
abeth Madden,  lot  No.  13,  ♦  •  •  being  my 
homestead  [therein  described],  except  a  strip 
of  land  [therein  desa'lbed],  to  be  used  and 
enjoyed  by  her  during  the  term  of  her  natu- 
ral life;  and  from  and  Immediately  after  her 
decease  I  give  and  devise  the  same  to  my 
dear  son,  Charles  Frederick  Madden,  his 
heirs  and  assigns  forever.  I  also  give  and 
derlse  to  my  said  wife,  all  and  singular,  my 
household  furniture  and  wearing  apparel,  to 
be  used  and  enjoyed  by  her  during  her  natu- 
ral life;  and,  from  and  immediately  after  her 
decease,  I  give  and  devise  the  same  to  my 
said  son,  Charles  Frederick  Madden,  his  heirs 
and  assigns  forever.  (2)  I  give  and  devise 
my  [other  real  estate  therein  described,  being 
lot  14,  and  a  strip  from  said  lot  13]  to  my 
dear  mother,  Johanna  Madden,  and  my  dear 
sister,  Kate  Madden,  to  be  used  and  enjoyed 
by  them  Jointly  so  long  as  they  both  shall 
live,  and  to  the  survivor  of  them  during  her 
natural  UIc,  upon  condition  only  that  they 
shall  duly  and  seasonably  pay  all  taxes  as- 
sessed on  both  lots  13  and  14;  *  *  *  and 
from,  and  Immediately  after,  the  decease  of 
the  Burrivor  of  the  devisees  named  hereinbe- 
fore In  the  second  item  of  my  will,  I  give  and 
devise  said  lot  number  fourteen  (14)  to  my 
said  son,  Charles  Frederick  Madden,  bis 
heirs  and  assigns  forever.  (3)  I  give  and  be- 
queath to  my  dear  mother,  Johanna  Madden, 
and  my  dear  sister,  Kate  Madden,  jointly,  the 
policy  of  Insurance  on  my  life.  Issued  by  the 
New  York  Mutual  Life  Insurance  Company, 
for  the  sum  of  two  thousand  dollars  ($2,000), 
which  said  policy  was  executed  on  the  27th 
day  of  March,  1863,  to  my  said  mother,  but 
the  premiums  upon  which  have  all  been  paid 
by  mfc  I  hereby  request  my  friend  Emmons 
Taylor  to  make  collection  of  the  moneys  that 
shall  be  due  upon  the  said  policy  as  soon  as 
practicable,  and  pay  the  same  over  to  my 
executors  hereinafter  named.  And  I  hereby 
dedare  It  to  be  my  special  wish  and  desire, 


and  I  hereby  direct  my  said  executor  safely 
to  invest  the  net  proceeds  of  the  said  polky 
of  insurance  upon  good  security,  and  to  pay 
the  annual  income  thereof,  share  and  share 
alike,  to  my  said  mother  and  my  said  9\ftn 
Kate;  It  being  my  hope  that  the  annual  In- 
come thereof  will  be  all  that  will  be  retjuitid 
By  them,  and  the  principal  sum  arising  from 
said  policy  may  remain  undiminished  and  on- 
impaired;  but,  In  case  of  sickness  of  either, 
then  and  in  that  case  I  dii'ect  that  so  mucb  of 
the  said  principal  sum  shall  be  paid  over  to 
and  used  by  them  as  their  comfort  shall  ren- 
der necessary.  And  I  hereby  further  direct, 
and  it  is  my  will,  that,  from  and  Immediately 
after  the  death  of  the  aurvivor  of  the  devisees 
named  in  this  item  of  my  will,  whatever  sum 
shall  remain  of  the  avails  of  said  policy  ot  io- 
Burance  shall  at  once  become  the  property  of 
my  said  son,  absolutely,  and  the  same  shall 
be  put  at  interest,  upon  good  security,  uaiil 
he  shall  attain  the  full  age  of  twenty-one 
years,  and  the  annual  Income  thereof  sball 
be  paid  for  his  malnteoance  and  education. 
(4)  I  give  and  devise  unto  my  dear  siHt, 
Charles  Frederick  Madden,  the  principal  sum 
of  two  thousand  dollars,  now  loaned  upon 
note  and  mortgage  to  Amos  A.  Hartson,  of 
the  town  of  Randolph,  In  the  county  of  Co- 
lumbia, Wisconsin.  But  I  hereby  specially 
direct  that  the  interest  accruing  upon  said 
earn  of  two  thousand  dollars  shall  be  paid  to 
and  used  by  my  said  wife  in  the  support  and 
maintenance  of  herself  and  my  said  sod.  and 
the  education  ot  my .  said  son.  (5)  In  tbe 
event  of  the  death  ot  my  said  son  without 
Issue,  and  before  he  attains  his  majority.  I. 
In  that  event,  bequeath  to  my  brotber  Fran* 
cis  Madden  the  sum  of  one  thousand  dollare; 
and  to  my  wife,  Elizabeth  Madden,  the  sniD 
of  Ave  hundred  dollars;  and  to  my  niece  Jo- 
hanna Madden  the  sum  of  two  hundred  and 
fifty  dollars;  and  to  my  niece  Mary  Ann  Mad- 
den the  sum  of  two  hundred  and  fifty  dollan; 
and  to  my  brother  James  Madden  the  earn  of 
five  hundred  dollars;  and  to  my  sister  Mn. 
Mary  Hall  the  sum  of  two  hundred  doUam. 
(6)  I  hereby  revoke,  and  make  null  and  void, 
all  former  wills  by  me  at  any  time  hereto- 
fore made.  (7)  I  hereby  make,  constitute, 
and  appoint  my  revered  friend.  Reverend 
Matthew  Keenan,  of  the  city  ot  Portage,  uni 
my  dear  brother  James  Madden,  of  the  city 
of  Chicago,  in  the  state  of  lUinoIa.  executors 
of  this,  my  last  will  and  testament."  "Hiat 
July  8,  1873.  the  said  testator  made  a  codkfl 
to  said  will,  as  follows:  "Whereas.  I,  Stephen 
A.  Madden,  of  the  city  of  Portage,  Wlsconrin, 
have  made  my  last  will  and  teetamoit  in 
writing,  bearing  date  the  5th  day  of  July,  A 
D.  1873,  In  and  by  which  I  did  devise  and 
bequeath  my  lots  numbers  thirteen  (13)  and 
fourteen  (14)  of  block  number  two  hnadred 
(200)  of  the  city  of  Portage  to  my  «on, 
Charles  Fred^cfc  Madden,  subject  to  certain 
life  estates  therein  to  my  wife,  Elisabeth 
Madden,  and  my  mother,  J<^nna  Maddtai. 
and  my  elster,  Kate  Madden:  Now*  tbere- 


Digitized  by 


Google 


WlaO  HUGHES  «.  HU6BES.  858 


fore,  I  do  hy  this,  my  writing,  which  I  de- 
clare to  be  a  codicil  to  my  said  last  will  and 
teetament,  and  to  be  taken  as  a  part  thereof, 
order  and  declare  that  it  is  my  will  that  In 
the  event  ot  the  death  of  my  said  son, 
Charles  Frederick  Madden,  without  issue  liv- 
ing, and  before  he  shall  attain  the  age  of 
twenty-one  yean,  as  soon  after  the  determi- 
nation of  the  said  life  estates  as  may  be,  that 
the  remainder  shall  be  sold  and  converted  in- 
to cash,  and,  out  of  the  avails  thereof,  that 
there  shall  be  paid  to  the  several  persona 
next  hereinafter  named  the  several  sums  or 
legacies  of  money  which  follow  their  respec- 
tive names,  nam^y:  To  my  brother  John 
Madden  the  sum  of  one  thousand  dollars  (fl,- 
000);  to  my  brother  Francis  Madden  the 
sum  of  five  hundred  dollars  <9500);  to  my 
niece  Johanna  Madden  the  sum  of  two  hun- 
dred dollars  ($200);  to  my  niece  Mary  Ann 
Mndden  the  sum  of  two  hundred  dollars 
($200);  to  my  brother  James  Madden  the 
sttm  of  five  hundred  dollars  ($500) ;  to  my  sis- 
ter Mrs.  Mary  Hall  the  sum  of  ten  dollars 
<$10).  All  of  which  legacies  and  sums  of 
money  her^nbefore  mentioned  I  desire  to 
bave  paid  out  of  the  avails  of  my  said  real 
estate  when  the  same  shall  have  been  sold 
as  hereinbefore  provided.  And  I  also  declare 
tbat  it  was  and  Is  my  will  and  desire  that 
each  and  all  of  the  several  bequests  and  lega- 
cies by  me  heretofore  made  la  the  fifth  Item 
of  my  said  will,  made  by  me  on  the  said 
fifth  day  of  July,  A.  D.  1873,  be  paid  out  of 
my  personal  estate,  and  from  no  other  source. 
And,  lastly,  It  Is  my  desire  that  this  codicil 
be  annexed  to  and  made  a  part  of  my  last 
will  and  testament  as  aforesaid,  to  all  In- 
tents and  purposes."  That  September  7, 
1873,  the  said  testator  died,  leaving  said  pa- 
per writings  as  his  last  will  and  testament, 
and  October  22,  1873,  the  same  were  admit- 
ted to  probate  in  Columbia  county,  and  Mat- 
thew Keenan  was  appointed  executor  there- 
of. That  he  died  September  6,  ISSO,  without 
having  fully  administered  said  estate.  Tbat 
March  25,  1881,  the  plaintiff  was  duly  ap- 
pointed administrator  of  said  estate,  with  the 
will  annexed.  That  Charles  Frederick  Mad- 
den, mentioned  in  the  will  and  codicil,  was 
bom  December  12.  1872,  and  died,  without 
any  wife  or  Issue,  February  19,  1893.  That 
February  2,  1894,  the  plaintiff,  as  such  ad- 
ministrator, commenced  this  action  In  the  cir- 
cuit court  for  Columbia  county  for  the  con- 
Btmctlon  of  said  last  will  and  testament. 
Tbat  all  the  defendants,  except  Elizabeth 
Hughes  and  Kate  Madden,  answered  by  way 
of  admissions,  dentals,  and  counter  allega- 
tions. That  the  said  Elizabeth  Huglies  Is 
tbe  mother  and  only  hetr  at  law  of  sold 
Charles  Frederick  Madden,  and  that  after 
the  death  of  the  said  testator  she  married 
Hughes.  That  said  homestead  Is  of  the  val- 
ue of  tSOO.  Tbat  said  other  real  estate  is  of 
tbe  Vdlue  of  $700.  That  said  household  fur- 
niture was  of  the  value  of  $2.^0.  That  the 
whole  amount  ot  the  personal  property  left  of 


said  estate,  after  settling  tbe  accounts  ot  said 
executor,  Keenan,  is  $2,207.15,  consisting  of 
the  said  Bartson  mortgage,  of  92,000,  and 
$207.15  In  cash,  and  other  assets. 

At  the  close  of  the  trial  and  hearing  the 
court  construed  the  will,  and  It  was  accord- 
ingly adjudged  and  decreed  as  follows:  "Firat. 
That  the  title  of  the  houBchold  furniture  and 
wearing  apparel  was,  by  the  terms  of  the  first 
item  or  clause  of  said  will,  bequeathed  to 
Elizabeth  Hughes  for  life,  then  to  Charles 
Frederick  Madden,  and  that,  said  Charles 
Frederick  Madden  being  now  deceased,  the 
said  Elizabeth  Hughes  is  the  owner  of  said 
property  absolutely,  as  bis  sole  heir.  Second. 
That  the  real  estate  known  as  lots  thirteen 
and  fourteen  of  block  two  hundred  Is  lawful- 
ly disposed  of  by  said  will,  and  the  same 
must  be  sold  at  the  termination  of  the  life 
estates  therein,  and  proceeds  derived  from 
such  sale  must  be  applied  on  payment  of  the 
legacies  mentioned  in  the  codicil  to  said  will. 
Third.  That  the  principal  sum  of  $2,000  se- 
cured by  tbe  Hartson  mortgage,  as  so  de- 
scribed in  said  will,  was,  by  clause  4  said 
will,  lawfully  bequeathed  to  Charles  Freder- 
ick Madden  absolutely,  and  was  bis  property. 
Fourth.  That  at  the  death  of  said  Charles 
Frederick  Madden  the  said  principal  sum  of 
$2,000  became  the  property  of  the  defendant 
Elizabeth  Hughes,  as  sole  hetr  at  law  of  said 
Charies  Frederick  Sladden.  Fifth.  That  the 
bequest  of  the  Interest  on  tbe  said  principal 
sum  of  $2,000  secured  by  the  said  Hartson 
mortgage  was  Intended  to  be,  by  said  clause 
4  of  said  will,  for  tbe  life  ot  said  Charles 
Frederick  Madden,  or  during  such  time  as 
he  needed  it  for  support  and  education,  and 
same  ceased  at  his  death.  Sixth.  That  the 
insurance  policy  mentioned  In  tbe  will  did 
not  become  the  prc^rty  of,  or  a  part  of,  the 
estate  of  said  Stephen  Madden;  that  the  same 
became  property  of  Johanna  Madden  at  the 
death  of  said  Stephen.  Seventh.  That  the 
costs  and  attorneys'  fees  of  all  parties  be  paid 
out  of  the  estate,  as  allowed  by  the  county 
court,  on  bills  or  claims  presented  therefor." 
The  plaintiff,  as  such  administrator,  and  the 
defendant  Elizabeth  Hughes,  appeal  to  this 
court  from  the  second  and  fifth  Items,  re- 
ftpectlvely,  of  said  judgment  and  decree;  and 
all  of  the  defendants,  except  the  said  Eliza- 
beth Hughes  and  Kate  Madden,  appeal  from 
the  third  and  fourth  Items,  respectively,  of 
said  judgment  and  decree;  and  there  \a  no 
appeal  from  the  first,  sixth,  or  seventh  items 
of  said  judgmoit  and  decree. 

W.  8.  Stroud,  for  plalntUt   7.  H.  Boffen, 

for  defendants. 

CASSODAT,  C.  J.  (after  stating  the  facts). 
It  is  contended  on  behalf  of  the  administra- 
tor and  Mrs.  Hughes  that  the  devises  of  the 
real  estate  by  the  first  and  second  clauses  of 
the  original  will,  as  modified  by  the  codicil, 
are  void  for  the  reason  that  they  suspended 
'*the  absolute  power  of  alienation   •   •  • 
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for  a  longer  period  than  during  tbB  contlnih 
ance  of  two  Uvea  In  being  at  the  creation  of 
the  estate,"  and  hence  era  r<^ngnant  to  tba 
statutes  In  force  at  the  time  of  the  death  of 
the  testator.  Bev.  St  H  2038,  2038.  Such 
contention  Is  Tery  cleariy  untenable.  By  the 
flrst  clause  of  the  original  will,  two  separate 
estates  In  the  homestead  wete  devised:  One 
was  a  life  estate  to  the  widow,  and  that  be- 
came Tested  In  her  immediately  on  the  death 
of  the  testator;  and  the  other  was  the 're- 
mainder to  the  Infant  son,  anv^that  became 
vested  Immediately  upon  the  death  of  the 
testator.  Bev.  St  I  20S5;  Saxton  t.  Web- 
ber. 83  Wis.  626,  63  N.  W.  906;  Baker  T. 
McLeod'S  Estate.  79  Wis.  631.  48  N.  W.  657; 
Bumham  t.  Bnrnham,  TQ  Wis.  KS7,  4S  N. 
W.  661.  As  each  of  such  estates  was  vested, 
It  was,  of  course,  alienable.  The  codicil 
made  no  change  in  such  devise  to  the  widow, 
and  the  only  chai^  It  made  In  sactx  devise  to 
the  Infant  son  was  that  In  case  he  died, 
without  leaving  Issue,  before  he  attained  the 
age  of  21,  as  he  did,  then  such  remainder  so 
devised  to  him  should,  on  the  determination 
of  the  life  estate  to  his  mother,  be  sold,  and 
converted  into  cash,  and  the  avails  thereof 
used  In  paying  the  legacies  as  directed  ln  the 
CodlcIL  The  rights  of  soch  legatees  named 
In  the  codlcU  to  have  such  real  estate  so  sold 
and  converted,  and  the  avails  thereof  so  ap- 
plied, wer^  at  the  time  of  the  creation  of 
such  estate  In  remainder,  pnrely  contingent 
upon  the  Infant  son's  dying  vrithont  Issue  be- 
fore be  reached  his  majority,  and  the  same 
remained  so  contingent  until  he  did  so  die, 
and  then.  Immediately,  the  eQuItable  ri^t  to 
the  same  became  vested  In  such  legatees,  to 
the  extent  that  they  might  prevent  any  de- 
struction or  waste  of  the  proper^  so  devised, 
by  the  life  tenant  at  any  one.  The  more  fact 
that  the  ri^t  to  sell,  convert  and  pay  such 
legades  out  of  the  avails  thereof  Is,  by  the 
terms  of  the  codicil,  postponed  from  the  death 
of  the  son  to  the  termination  of  his  mother's 
life  estate,  did  not  have  the  effect  to  suspend 
the  power  of  alienation  longw  than  the  life 
of  Mrs.  Hughes,  even  If  it  suspended  It  at 
an,  which  may  be  doubtful.  The  only  con- 
tingent estate  terminated  on  the  death  of  the 
son.  What  has  been  said  Is  applicable  to  the 
devise  of  real  estate  by  the  seccmd  clause  of 
tbe  will,  as  modified  by  the  codlclL  The  tmly 
difference  Is  that  by  that  clause  the  testatw 
vested  the  life  estate  In  two  persons,— his 
mother  and  sister,— Jointly,  so  long  as  they 
both  should  live,  "and  to  the  survivor  of  them 
during  b&  natural  life.**  But  as  indicated, 
that  did  not  have  the  effect  to  suspend  the 
power  of  alienation  longer  than  those  tvro 
lives,  even  if  It  suspended  the  same  for  one 
life,  or  at  alL  It  fellows  that  the  second 
Item  of  the  Judgment  correctly  construed  tiie 
devises  mentioned. 

2.  The  legacies  which  were  thus  directed 
by  the  codicil  to  be  paid  out  of  the  avails 
of  the  real  estate  In  case  the  Infant  son  died 
befbre  he  was  of  age,  without  issu^  wers 


six  In  numbor,  and  amounted  In  Qk  aggre- 
gate to  «2,410.  By  the  fifth  clause  of  the 
original  wiU  the  testator  directed  that  hi  the 
event  of  his  in&int  son's  death,  without  is- 
sue, before  attaining  his  majority,  then  tbe 
several  legacies  ther^  menHoned  (bdng  ilx 
In  number,  and  aggregating  in  amount 
TOO)  should  be  paid,  without  designating  tbe 
specific  mwperty  out  of  which  tbe  same 
should  be  paid.  Legacies  so  glvoi,  under 
our  statute,  would  seem  to  be  first  pa^Ue 
out  of  the  personal  estate^  If  the  same  Is  eoffi- 
dent  Bev.  St  1  3899.  The  rule  at  conuooB 
law  Is  stated  by  Mr.  Hawkins  thus:  "Legs- 
des  and  annuities  given  generally,  wltbont 
reference  to  any  partlcutar  fund,  ar^  of 
course,  payaUe  out  of  tlie  personal  estate^ 
and  the  rule  with  respect  to  exoneraUon  ap- 
plies to  them."  Hawk.  Wills,  288.  SeeBern- 
olds  V.  Beynolds,  16  N.  Y.  257;  In  te  Good- 
rich's Estate,  38  Wis.  492.  But  the  testator 
has,  by  the  codicil,  expressly  declared  "that 
it  was  and  is  my  will  and  desire  that  each 
and  all  <tf  the  several  bequests  and  legadea 
me  hraetofwe  made  in  the  fifth  iton  of 
my  s^  will,  made  tgr  me  on  the  said  fifth 
day  of  July,  A.  D.  1873,  be  paid  out  (tf  nv 
personal  estate,  and  from  no  other  source.*' 
As  Indicated  in  the  fnegdng  statonent 
there  ms  only  $2,207.15  of  persmial  pcopwtr 
bekmglog  to  the  estate.  Of  ^t  amount.  (2,- 
000  consists  of  tbe  Hartson  mortgage,  tbe 
principal  of  which,  by  tbe  .fourth  clauee  of 
tbe  original  wlU,  wffs  given  to  the  Infant  ma; 
and  the  current  interest  thereoa  was  tberelu 
dh«cted  to  be  paid  to  his  wlf^  for  the  siqt^ 
port  and  maintenance  of  beiself  and  sm,  sod 
tbe  education  of  the  son.  But  that  vras  modi- 
fied by  the  clause  of  the  codlcU  quoted.  If 
follows  that  the  personal  property  menttoied 
must  be  apidled  In  payment  of  the  legacies 
mentioned  In  the  fifth  clause  of  tbe  original 
will,  as  directed  In  the  codldL  Those  por 
tions  of  the  Judgment  and  decree  appealed 
ttom  lay  the  plaintiff  and  Mrs.  EUabetb 
Hughes  are  afflrmed;  and  those  j^ortkns  ttm 
which  all  the  defendants,  accept  Mn.  Hugbee 
and  Kate  Madden.  appMl,  are  reversed,  sad 
tha  cause  is  remanded  tm  further  proeeedlat 
according  to  law.  The  costo  and  dlsborae- 
ments  of  all  parties  in  this  court  are  payable 
out  of  the  estate.  The  county  court  |i  it 
liberty  to  make  such  allowance  to  the  re- 
si>ective  parties  out  of  the  estato^  for  coon- 
sel  fees  in  this  court,  as,  in  tbe  exercise  of  a 
sound  discretion,  may  be  Just 


AMEEIOAN  UOAN  &  TBUST  OO.  t.  BOND 
et  sL 

(Snpmne  Court  of  WlicOnihi.  Oct  22,  UWl^> 
Constitutional  Law  —  SuraaiOB  Oocit  — 
Jurisdiction. 
1.  Laws  1893.  c  33,  §  2,  estabUshlnc  tb» 
superior  court  of  Douglas  coontr,  and  prario- 
ing  that  soch  court  sball  have  rivil  jorisdictioa 
concurrent  with  tbe  JoriadictiOD  of  the  dreott 
court  wltli  certain  linUtations,  does  not  oaiflM 


Digitized  by 


Google 


TVIS.) 


AUEUIGAK  UOAJX  A 


TBUST  Ca  9.  BOND. 


855 


with  Cout  srt  7, 1  2,  nroTUtng  that  **tlie  leg^ 
islature  •  *  •  gbelf  nave  power  to  establisb 
Inferior  courte  In  the  several  counties,  with  lim- 
ited civil  and  criminal  jnriadlction,  •  •  * 
and  that  the  legislature  shall  provide  *  *  * 
for  the  election  *  *  *  of  the  judges  of  infe- 
rior conrta  the  qnalified  Sectors  of  the 
apective  Jurisdictions." 

2.  Under  Laws  1883,  c.  33,  orffanizinf;  the 
■operior  court  of  Douglas  county,  and  making 
the  provision  of  law  relating  to  circuit  courts 
applicable  to  said  superior  court,  it  had  power 
to  foreclose  a  mortgage  on  lands  idtnated  in 
■aid  Gountr,  and  acqalred  Jurisdiction  of  de- 
fendant by  the  wrvioe  of  process  on  him  in  an- 
other connty. 

Appeal  from  saperlor  court,  Douglas  county; 
GbarlflB  Smith,  Judge. 

Action  by  American  Loan  &  Trust  CompaDr 
against  Joeiah  Bond.  Jr.,  and  others^  to  fore- 
cUse  a  mortgage.  From  an  order  denying  his 
motion  to  set  aside  the  service  of  process  on 
btm,  defendant  Joslah  Bond,  Jr.,  appeals.  Af- 
firmed. 

TbcMwn  &  OiawfOTd,  for  appelant.  Pealer, 
Titna  &  Lemmon,  tor  respandent 

GASSODAY,  0.  J.  This  action  was  brought 
by  the  plaintiff  In  the  superior  court  for  Doug- 
las county  to  foreclose  a  mortgage  on  lands  in 
that  county  executed  by  the  appellaut  and  his 
wife,  to  secure  a  note  toe  $12,500  executed  by 
the  appellant  The  fiummooa  and  complaint 
are  In  the  usual  form,  and  were  personally 
sored  OD  B<nid  and  wife  at  Minong,  Wash- 
bum  county,  in  this  state,  June  18,  1894.  T^e 
defendant  Joslab  Bond,  Jr..  appeared  specially, 
and  moved  to  set  aside  such  service,  on  the 
ground  that  said  superior  court  had  no  jurlsdlc- 
ti<m  outside  of  Douglas  county,  nor  of  the  ac- 
tion. From  an  order  denying  such  motion,  the 
■Ud  Josiah  Btmd,  Jr.,  brings  this  appeal. 

The  land  covered  by  the  mortgage  being  sit- 
uated In  Douglas  county,  there  can  be  no  ques- 
tion but  what  the  circuit  court  for  that  county 
might  have  taken  jurisdiction  of  such  fore- 
closure. The  act  creating  and  establishing  said 
superior  court  provides,  among  other  things, 
that  "such  court  dull  have  and  exercise  pow- 
ers and  jurisdiction  In  all  dvil  actions  and 
proceedings  In  law  and  equity,  except  as  to 
actions  and  proceedings  under  chapter  151  of 
the  statutes,  concurrent  with  and  equal  to  the 
juri8dlctl<Hi  of  the  circuit  court  of  Douglas 
county,  when  the  value  of  the  property  In  con- 
troversy •  *  •  shall  not  exceed  five  miUion 
dollars."  lAWS  1893.  c.  33,  §  2.  Tbe  ex- 
ception mentioned  does  not  affect  this  case. 
Tbe  same  act  makes  the  general  provisions  of 
law  relating  to  circuit  courts  and  to  civil  ac- 
tions and  proceedings  therein,  and  the  rules  of 
I«tctice  therein,  applicable  to  said  superlcff 
court.  Id.  S  fl.  CSrcuIt  courts  have  power  to 
issue  all  writs,  process,  and  commissions  nec- 
essary to  tbe  due  execution  of  the  powers  vest- 
ed in  them,  and  as  may  be  "necesssry  to  the 
full  and  complete  jurisdiction  of  tbe  causes  and 
parties";  and  sach  courts  and  the  judges  there- 
to "have  power  to  award  all  such  writs,  pro- 
cesses and  commissions,  throughout  the  state, 
letnmable  In  the  pn^r  county."  Rev.  SL  i 


2420.  If  tbe  act  creating  and  establishing  tbe 
superior  court  for  Douglas  county  is  valid,  then 
tbe  statute  so  applicable  to  circuit  courts  Is 
equally  applicable  to  that  court;  and,  since 
the  mortgage  might  have  been  foreclosed  in 
the  circuit  court,  it  can  also  be  foreclosed  In 
the  superior  court 

But  counsel  contend  that  the  act  is  repug- 
nant to  the  constitution.  Tbey  seem  to  rely 
upon  section  2,  article  7,  of  the  constitution, 
which,  among  other  things^  provides,  that  "the 
legislature  *  *  •  shall  have  power  to  estab- 
lish Inferior  courts  in  the  several  counties,  with 
limited  civil  and  criminal  jurisdiction;  •  *  • 
and  that  the  legislature  Shall  provide  •  •  • 
for  the  election  •  •  •  of  the  judges  of  in- 
ferior courts,  by  the  qualified  electors  of  the 
respective  jurisdiction."  But  the  size  of  the 
district  which  elects  a  judge  does  not,  necessa- 
rily, limit  the  jurisdiction  of  tbe  court  ova- 
whldi  he  presides.  It  is  true  tbe  same  section 
of  the  constitution  expressly  provides  that  the 
jurisdiction  "vested  In  municipal  courts  shall 
not  exceed,  In  their  respective  municipalities, 
that  of  circuit  courts,  In  their  respective  cir- 
culta"  Sucb  municipalities  undoubtedly  refer 
to  cities  which  may  embrace  only  a  part  of  the 
territory  of  a  county,  or,  it  may  be,  parts  of 
tbe  territory  of  two  counties,  as  Is  the  case 
with  certain  cities  in  this  state.  But  the  sec- 
tion studiously  avoids  the  application  of  this 
limitation  to  such  inferior  courts.  The  supe- 
rior court  in  question  Is  an  "Inferior  court 
•  •  •  with  limited  dvlI  and  criminal  juris- 
diction," within  the  meaning  of  the  clause  of 
the  constitution  quoted.  OVue,  the  constitution 
further  provides  that  "the  circuit  courts  sliall 
tiave  original  jurisdiction  In  all  matters  civil 
and  criminal  within  this  state,  not  excepted  in 
this  constitution,  and  not  hereafter  prohibited 
hy  law."  Article  7,  S  8.  Since  the  legislature 
are  thus  expressly  authorized  to  cut  down  the 
original  jurisdiction  of  tbe  circuits,  or  any  of 
them,  it  necessarily  follows  that  tbey  may.  If 
nowhere  prohibited  by  the  constitution,  vest 
some  of  SQcb  original  jurisdiction  in  sucb  In- 
ferior courts.  In  snpport  of  this,  see  the  rea- 
soning of  this  court  In  Bookhout  v.  State,  66 
Wis.  415,  28  N.  W.  179;  State  v.  CSarpenter,  68 
Wis.  166,  81  N.  W.  730.  It  is  to  be  rcmem- 
bered  that  the  constitution  of  this  state  is  not 
so  much  a  grant  of  power  as  a  limitation  of 
power;  and  hence  the  popular  branch  of  the 
state  government  possesses  all  legislative  pow- 
ers not  prohibited  nor  restricted  by  the  funda- 
mental law.  True,  tbe  same  section  of  tbe 
constitution  provides  that  the  circuit  courts 
shall  have  "appellate  jurisdiction  from  all  In- 
ferior courts  and  tribunals,  and  a  supervisory 
control  over  tbe  some."  Article  7,  |  8.  Under 
this,  It  may  be  claimed  that  the  legislature 
could  not  take  away  from  the  circuit  courts 
such  appellate  jurisdiction  from  such  Inferior 
courts.  But  tbe  constitution  also  provides 
that,  except  In  certain  cases,  the  supreme  court 
"shall  have  appellate  jurisdiction  only,  which 
shall  be  coextensive witti  tbe  Btate,"and  "a  gen- 
eral superlntendinc  control  over  aU  inferior 
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courts."  Article  7,  8  3.  A  county  court  Is 
maulfestly  an  inferior  court  (article  7,  i  14); 
and  yet  It  bas  heea  beld  tbat  the  legislature 
has  power  to  authorize  appeals  hi  civil  causes 
directly  from  county  courts  to  this  court  (Mc- 
Nab  T.  Notman,  28  Wis.  434;  Harrlaon  t. 
Doyle,  11  Wis.  283).  We  must  bold  that  the 
superior  court  for  Douglas  county  had  jurts- 
dlctlon,  and  hence  the  order  of  tbat  court  la 
afflrmed. 


McCHESNEY  y.  McCHESNEY. 
(Supreme  Court  of  Wlscooain.   Oct.  22,  1895.) 

Dl  TOKCB — ALI  most. 

On  a  suit  for  divorce,  where  the  husband 
had  a  quarter  interest  (valued  at  $16,000)  in 
fnrm  lands,  subject  to  dower,  and  personal 
property  of  his  father,  whose  estate  had  not 
beea  settled,  from  which  $1,000,  as  expenses  in- 
curred in  the  suit  and  already  paid,  had  to  he 
deducted,  a  judgment  allowing  plaintiff  $7,000, 
and  $200  per  year  for  the  support  of  three 
children  during  their  minority,  was  excessive. 

Appeal  from  circuit  court,  Dane  county; 
Robert  O.  Siebecker,  Judge. 

Action  by  Frances  M.  McChesney  against 
Joseph  B.  McChesney  for  a  divorce.  From 
so  much  of  a  deci-ee  granting  a  divorce  a 
vinculo  as  allows  the  plaintiff  one-half  of  the 
defendant's  estate,  the  defendant  appeals. 
Modified. 

John  OUls  and  B.  W.  Jonw,  for  appellant 
Ea  FoUette,  Harper,  Boe  St  Zimmerman,  for 
respondent 

WINSLOW.  J.  This  Is  an  action  of  di- 
vorce, In  which  a  decree  of  divorce  a  vin- 
culo was  granted  to  the  plaintiff,  on  the 
ground  ot  adultery  and  cruel  treatment 
The  only  question  swiously  contested  on 
this  appeal  Is  as  to  the  propriety  of  that 
part  of  the  judgment  providing  for  a  divi- 
sion of  the  estate.  The  parties  were  mar- 
ried November  24,  1887,  and  had  three  chil- 
dren, aged,  respectively,  five,  f oar,  and  two 
years  at  the  time  of  the  judgment;  the 
custody  of  all  of  them  being  awarded  to 
the  plaintiff.  The  defendant  had  property 
at  that  time  of  the  value  of  about  $16,000. 
This  property  consisted  principally  of  the 
defendant's  share  In  the  estate  of  his  de- 
ceased father,  which  is  not  yet  settled. 
This  property  was  made  up  of  one-fourth 
Interest  In  a  auantity  of  farm  lands  valued 
at  $60,000,  subject  to  the  widow's  dower, 
making  the  defendant's  interest  therein 
about  $18,000;  also,  the  defendant's  pro- 
spective Interest  in  the  personal  estate,  with 
some  texr  hundred  dollars  of  his  own,  mak- 
ing an  aggregate  of  about  $3,000  In  personal 
property,  and  a  grand  total,  real  and  per- 
sonal, of  $16,000.  Out  of  this,  then.  Is  to  be 
deducted  $705.75,  still  to  be  paid  by  the 
terms  of  the  judgment  to  the  plaintiff's  at- 
torneys for  allowances,  disbursements,  etc., 
saying  nothing  of  the  liabilities  to  his  own 
couns^  nor  of  the  $200  counsel  fees  already 


directed  to  be  paid  b^  order  of  this  court 
The  defendant's  available  estate,  therefore, 
may  rightly  be  said  to  amount  to  $15,000. 
The  judgment  provides  that  defendant  pay 
the  plaintiff  $7,000,  as  a  final  division  of 
the  estate;  also  $200  per  year  for  the  sup- 
port of  the  children  during  their  minority, 
such  annual  payment  to  be  diminished  one- 
third  In  amount  as  each  of  the  children  ax^ 
rives  at  the  age  of  21  years. 

If  the  defendant's  estate  consisted  of  mon- 
ey or  securities  convertible  Into  cash  at  any 
time,  we  might  not  feel  called  upon  to  In- 
terfere with  the  division  of  the  property 
here  made,  although  the  share  given  the 
wife  Is  certainly  a  large  one,  eapeclally  as  It 
appears  that  she  has  not  helped  to  accumu- 
late it  In  view  of  the  fact  however,  that 
the  defendant's  property  Is  largely  real  es- 
tate, already  Incumbered  with  a  dower  es- 
tate, we  chink  the  cash  allowance  made  to 
the  plaintiff  Is  entirely  too  large.  Real  es- 
tate cannot  be  readily  converted.  The 
charge  for  the  children's  support  must  first 
be  paid  out  of  It  Common  experience 
teaches  that  so  heavy  an  Incnmbrance  as 
this  upon  farming  lands  frequently  results 
In  financial  ruin  and  the  sweeping  away  of 
the  whole  property.  Such  a  rrault  shoold 
not  be  made  probable.  The  defendant  not- 
withstanding his  bad  conduct  should  have 
a  fair  opportunity  to  clear  his  property  with- 
out resort  to  forced  and  ruinous  sales,  or  the 
Incurring  of  a  load  of  debt  which  will  even- 
tually sweep  it  all  away.  We  think  that 
under  the  drcnmstanoes  here  present,  the 
conrt  should  not  have  awarded  mon  than 
$6,000  to  the  plaintiff  as  her  share  of  the 
estate,  and  provision  should  also  have  betf 
made  that  the  same  might  be  paid  1^  In- 
stallments running  for  at  least  two  years, 
with  interest  on  deferred  payments,  and 
with  the  privilege  to  the  defendant  of  pay- 
ing the  entire  amount  at  any  time.  We  do 
not  think  the  judgment  Is  In  other  respects 
objectionable.  That  part  of  the  Judgment 
providing  for  dtvlrton  of  the  estate  of  the 
defendant  is  reversed,  and  the  remainder  of 
the  judgment  is  afflrmed,  and  the  artttm  Is 
remanded,  with  directions  to  modify  the 
judgment  in  accordance  with  this  <^int<»L 
The  plaintiff  havhig  been  already  allowed 
$200  counsel  fees  In  this  court  no  further 
allowance  will  be  made  to  h«r,  bat  the  de- 
fendant will  be  required  to  pay  the  fMs  of 
the  deA  of  this  court 


YILBS  T.  ORBKN. 
(Supreme  Court  of  Wlsomsin.   Oct  22,  1893.) 
Loo  Libs— Whrn  Atticbbs  — Liabiutt  or  Aa- 

MINISTBATOH— JODOMBST. 

1.  Rev.  St.  i  8329,  provides  that  any  penoa 
who  performs  tabor  on  "shall  have  a 

lien"  on  the  same,  and  section  3331  requires  a 
written  claim  of  lien  to  be  filed  within  cotala 
time.  Held,  that  the  lien  attaches  when  ths 
labor  ia  performedi  and  is  not  defeated  if  tk« 
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Minn  to  file  the  claim  In  the  Ufetlme  of  the 

2.  Rev.  Bt  i  2886,  provideH  that  the  relief 
eranted  to  plaintiff,  If  there  be  no  answer,  can- 
net  exceed  that  demanded  in  the  complaint. 
Held,  that  where. defendant  appeared  and  de- 
mnrred,  and  the  judgment  was  entered  on  no- 
tice without  objection,  defendant  cannot  com- 
plain that  the  Jadffment  u  entwed  was  not 
prayed  for. 

3.  Though  ReT.  St  S  3845,  provldea  that 
an  administratcr  may  be  sued  to  foreclose  a 
lien,  it  is  error  to  enter  a  persona)  judgment 
against  an  administrator  In  an  action  to  fore- 
cbae  a  lien  on  logs. 

Appeal  from  circuit  court,  Douglaa  connty; 

R.  D.  Marshall,  Judge. 

Action  by  P.  A.  Vilefl  against  Champ  Green, 
as  administrator.  Plaintiff  had  judgment,  and 
defendant  appeals.    Modified  and  afQrmed. 

This  is  an  action  to  enforce  a  laborer's  Uen 
upon  a  quantity  of  logs,  under  section  3329  et 
seq.,  Sanb.  St  B.  Ann.  St  The  complaint  al- 
leges that  the  plaintiff  made  a  contract  April 
4,  1800,  with  one  Spauldlng,  to  drire  a  certain 
quantl^  of  logs  Sof  a  stated  price,  and  that 
be  began  the  work  April  14th,  and  completed 
it  'June  7th,  of  the  same  year,  and  has  not 
been  paid  therefor;  that  Spauldlng  died  May 
6,  1890,  and  that  the  defendant  is  the  duly 
appointed  and  acting  administrator  of  his  es- 
tate; that  on  June  80, 1890,  the  plaintiff  duly 
filed  his  claim  for  a  lieu  on  said  logs  as  pro- 
Tided  by  law.  Judgment  is  demanded  against 
the  defendant  for  $624.80,  besides  inteiest 
and  costs.  A  general  demurrer  was  Interpos- 
ed by  the  defendant,  and  oremiled.  No  an- 
swer was  served,  and  Judgment  was  rendered 
for  the  plaintiff  upon  default,  adjudging  that 
the  plaintiff  recover  of  the  defendant,  as  ad- 
ministrator, $424.71  and  costs,  and  that  the 
same  Is  a  lien  upon  the  logs  described  In  the 
complaint.  From  this  jodgmeot  the  defend- 
ant appealed. 

Champ  Green,  In  pro.  per.  Beed,  Grace  & 
Kock,  for  respondent 

WINSLOW.  J.  (after  stating  the  facts). 
Tbe  flat  contention  made  by  appelant  is  that 
there  can  be  no  Uen  miless  the  claim  for  Hen  Is 
filed  during  the  Ufetlme  of  the  debtw.  Upon 
this  contentim,  reliance  La  placed  upon  the 
case  of  Dobba  E^iearl,  4  Wis.  461.  Ger^ 
tainly  that  case  holds,  under  a  rery  similar 
statute,  that  there  is  no  lien  unless  the  peti- 
tion la  filed  during  tbe  lifetime  of  the  debtor. 
Tbe  conclusion  seems  to  be  based  on  the  prem- 
ise that  "tbe  Uen  is  created  tfg  the  fiUng  of 
the  petition."  Although  this  case  has  not 
been  directly  OTermled,  It  has  beoi  entire- 
ly discredited  by  the  discussliHU  In  the  cases 
of  HaU  V,  Hlnckly.  32  Wis.  3U2,  and  Smitta 
T.  Lumber  Ca.  tS  Wis.  60.  31  N.  W.  tH>4. 
In  tbe  latter  case  it  is  dIsUnctly  held  that 
the  laborer  has  a  statutory  lien  for  his  la- 
txx  upon  tlie  logs  from  the  time  of  its  com- 
mencement, against  all  the  world  having  ac- 
tual or  onistructlTe  notice  of  It.  but  not  as 
against  a  bona  fide  purchaser  without  notice 
before  the  fiilng  of  his  claim.   fUnoe  the  deci- 


sion of  this  case,  the  question  of  the  rights  of 
bona  fide  purchasers  has  been  the  subject  of 
legislation.  Laws  1S8».  c.  454;  Sanb.  &  B. 
Ann.  St  I  3832.  We  do  not  feel  hampered 
or  controUed,  thereA»e,  by  fbe  language  used 
in  Dobbs  T.  Enearl.  It  seems  to  us  quite 
clear  that  the  lien  Is  not  "created  by  the  filing 
of  the  petition,"  but  that  It  Is  given  by  the 
law  and  arls»  at  once  upon  the  doing  of  the 
worl£,  but  that,  In  order  to  be  effective,  it 
must  be  k^t  alive  the  flUng  of  a  written 
claim  within  a  certain  time.  This  is  the  nat- 
ural Mmdnslou  trom  the  statutory  provisions. 
Tbe  statute  says,  in  substance  (Ber.  St.  I 
3320),  that  any  pttson  who  shaU  perform  any 
labor  upon  logs  or  timber  *'sball  have  a  Uen" 
nixm  tbe  same.  Section  3331  says  that  no 
debt  w  demand  for  such  labor  "shaU  remain" 
such  Uen  unless  a  written  claim  be  filed 
within  a  certain  time.  The  lloi  exists  when 
the  labw  is  performed,  but  a  claim  must  be 
filed  to  keep  It  good  and  mforoe  It 

But  it  is  further  contended  by  tbe  appellant 
that  there  can  be  no  judgment  of  lien  In  this 
action,  because  no  such  reUef  was  demanded 
In  the  complaint  Rev.  St  |  288a  This  sec- 
tion provides  that  tbe  reUef  i^anted  to  the 
plaintiff.  If  there  be  no  answer,  cannot  exceed 
that  demanded  In  the  complaint  It  is  well  es- 
tablished In  this  court  that  for  some  purposes 
a  demurrer  Is  to  be  regarded  as  an  answer. 
HoweU  V.  HoweU.  15  Wis.  50;  Steele  v.  Moss, 
69  Wis.  406.  34  N.  W.  237,  and  cases  dted. 
We  are  Inclined  to  so  construe  the  word  ""an- 
Bwer"  as  used  In  this  section,  especially  as  It 
appears  that  the  judgment  was  rendered  upon 
notice,  and  that  the  defendant  was  present 
when  It  was  rendered,  and  made  no  objection 
nor  took  any  exception  to  the  Judgment  Mor- 
ris V.  Peck,  73  Wis.  482.  41  N.  W.  623. 

There  Is,  however,  an  Insuperable  objection 
to  that  part  of  the  judgment  which  adjudges 
a  recovery  against  the  administrator  pownal- 
ly  of  the  damages  and  costs.  Under  our  stat- 
ute (Rev.  St  §  3345),  this  action  could  only  be 
commenced  and  prosecuted  to  enforce  the  lien, 
and  not  to  recover  a  personal  Judgment  against 
the  administrator.  TUs  part  of  the  Judg- 
ment must  therefore  be  reversed.  That  port 
of  the  judgment  which  provides  for  a  personal 
recove?  against  the  administrator  Is  reversed, 
with  costs,  and  In  all  other  respects  tbe  Judg- 
ment Is  affirmed. 

MARSHALL,  J.,  took  no  part 


HAZBN  v.  WEST  SUPERIOR  LUMBER  00. 
(Supreme  Court  of  Wisconsin.    Oct  22.  1805.) 

I.f  JUHT  TO  EHPLOTB— AsSOMPTtOX  OF  RiSKS, 

Where  a  man,  35  years  old.  not  shown  to 
lack  ordioary  intelligence,  is  set  to  work  at 
a  machine  with  two  circular  saws  projecting 
from  its  top,  unguarded,  and  partly  concealed 
by  boards,  he  cannot  recover  for  injury  re- 
ceived by  fbUing  on  the  saws  by  reason  of  the 
poor  footing,  caused  by  the  accnmniation  of 
sawdust  on  the  floor,  though  he  was  Ine^Qe- 
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rieaced  in  the  basinesa,  and  wu  not  instructed 

or  warned  as  to  the  dangnn,  they  being  obvi- 
ous, and  assumed  bjr  him. 

Appeal  from  superior  court,  DoDglas  coun- 
ty; Charles  Smith,  Judge. 

Action  by  Samuel  Hazen,  Jr^  against  the 
West  Superior  Lumber  Comitany.  A  demur- 
rer to  the  complaint  was  oTerroled,  and  de- 
fendant appeals.  Reversed. 

This  action  was  brought  to  recover  against 
the  defmdant  damages  for  injuries  to  plain- 
tiff received  by  him  while  in  its  employ,  and 
by  reason  of  its  alleged  negligence.  The 
complaint  alleges,  in  substance:  The  hiring 
of  plainUfl  by  defendant  to  work  for  it  in  Its 
mill,  and  that  the  next  morning  he  was  set 
to  work  at  a  machine  in  the  mill  for  cutting 
ott  the  ends  of  lath,  consisting  of  a  frame- 
work, resting  on  the  floor  of  ttie  mill,  three  or 
four  feet  high.  That  two  circular  saws  pro- 
jected from  and  beyond  the  upper  part  or 
horlsontal  table  or  surface,  and  tliat  the  por- 
tions so  projecting  were  not  In  any  way  In- 
closed or  covered,  so  as  to  protect  any  person 
from  injury  who  might  accidentally  tall 
against  or  come  in  contact  with  them;  but  In 
front  of  said  saws,  some  boanto,  attached  at 
the  upper  end  to  a  framework,  came  down, 
and  concealed  all  but  b  small  portion  of  the 
saws,  but  they  were  so  loostiy  fastened  at 
the  upper  ea&  that  they  furnished  no  protec* 
tlca  to  a  person  faUlng  againat  the  saws,  and, 
being  on  the  front  or  outward  side  <tf  the  mor 
chine  from  which  It  was  operated,  no  per- 
son could  observe  or  dlsoorer  that  tite  saws 
were,  in  fact,  unguarded,  and  that  the 
boards  furnished  no  protection,  unless  a  par- 
ticular examination  were  made.  That  fbt 
plaintUt  had  nevor  worked  about  such  a  ma- 
chine, and  was  wholly  ignorant  of  Its  opera- 
tton;  That  the  defendant's  foreman  prom- 
ised to  show  him  how  to  manage  and  <q;>erate 
It,  and  how  to  perform  the  work  about  It 
That  the  plaintiff  did  not  make  any  euminar 
tioa  ot  the  machine,  owing  to  his  Isnonmce 
and  ine:9erienGe  in  such  business,  but  tiiat 
lie  was  set  to  work  abont  It,  and  to  operate 
it,  and  commenced  so  to  do,  although  said 
foreman  had  wholly  nes^ected  and  failed  to 
instruct  him  in  the  premises,  and  he  had  not 
been  warned  or  cautioned  upon  the  dangers 
connected  with  ancta  watt.  That  aoon  after- 
wards,  and  while  engaged  In  placing  lath  In 
prefer  position  upon  the  machine,  *the  plain- 
tiff accidentally,  and  wittiout  fault  or  negll- 
gence  on  his  part,  slipped,  and  fell  against  the 
projecting  iHuts  of  said  sawB,"  wha«by  his 
forearm  was  so  much  twn,  mangled,  and  mu- 
tilated by  the  saws  that  It  bad  to  be  and 
was  amputated  between  the  wrist  and  dbow, 
causing  him  great  pain,  permanent  Injury, 
etc.  It  was  alleged  tliat  at  the  expense  of  25 
coits  and  the  labor  of  a  man  for  half  an  hour 
the  projecting  portions  of  said  saws  could 
hare  been  securely  indosed  and  covered,  so 
as  to  have  prevented  said,  or  any  such,  In- 
jury, without  Impairing  the  efficiency  or  car 
pagtty  of  the  machine;  but  of  this  plaintiff 


was  then  ignorant,  by  reason  of  bis  inexpert- 
ence.  otherwise  he  would  have  properly  In- 
closed and  covered  the  saws.  Thnt  at  the 
time  said  machine  was,  and  for  a  lung  time 
had  been,  unsafe,  defective,  and  dangerous  In 
the  particulars  thus  stated,  and  the  defendant 
wrongfully,  willfully,  and  negligently  k^t 
the  same  In  swA  oondltlmi.  That  It  bad  neg- 
ligently and  unnecessarily  troffered  sawdust 
and  refuse  matter,  in  amslderable  quantities, 
to  accumulate  on  the  floor  of  the  mill  about 
the  machine,  so  that  the  footing  of  any  penes 
operating  It  had  become  unsafe,  insecnie. 
and  precarious,  particularly  so  to  a  person  un- 
accustomed to  operate  and  attend  it,  and 
greatly  increased  his  liability  to  slip  and 
stumble,  of  all  of  which  plaintiff  was  tben  Ig- 
norant, and  he  had  not  been  warned,  and  cau- 
tioned against  such  increased  danga,  and  did 
not  appreciate  the  same  l>ecause  of  his  laet- 
perlence.  That,  although  unknown  to  the 
plaintiff,  there  was  a  good  torel  floor  under 
such  accumulation  of  sawdust,  etc,  and  a  per^ 
son  operating  the  machine  oould  prevent  such 
accmnulation  to  such  an  extent  as  to  make 
his  footing  unsafe  or  dangerous,  without  hin- 
drance to  Its  <qp«atl<Mi;  but  be  bad  not  beeo 
so  InftMmed,  or  that  such  accumulation  was 
unnecessary,  or  be  would  have  cleaned  It 
away.  That  by  reason  at  the  willful  De- 
fence of  the  defendant  In  falling  to  covet  and 
encase  said  saws,  and  in  allowing  sawdust  to 
accumulate  about  the  mafhlne,  and  n^lect- 
Ing  to  Instmct  plaintiff  about  said  savdnst 
and  bow  to  run  said  machine  and  attend  the 
same,  the  Injury  to  the  plaintiff  occurred  as 
aforesaid,  be  being  then  a  strong,  healthy 
man  of  the  age  (tf  8fi  years,  and  aUe  to  do  all 
kinds  id  manual  labcw.  Tbe  defendant  de- 
murred to  the  complaint  on  the  ground  that 
It  did  not  state  fticte  suflldent  to  oonstltnto  ■ 
cause  of  action,  and  from  an  order  orermUng 
such  demurrer  the  defendant  appealed. 

Knowlra,  Dickinson,  Buchanan,  Graham  ft 
WHaon,  for  appellant.  W.  E.  Hoehle  and  H. 
C.  Sloan,  for  respondent. 

PINNBT,  J.  It  must  be  assumed  from  the 
allegations  of  the  complaint  that  the  plaintiff 
was  a  person  of  ordinary  Intelligence  and 
mature  Judgment  He  was  35  years  of  age, 
and  had  always  been  able  to  do  all  kinds  <rf 
nunual  labor.  It  does  not  appear  that  the 
work  be  was  performing  required  special  skill 
or  extraordinary  precaution.  The  Injury  of 
which  he  complains  was  not  caused  by  any 
hidden  defect  or  concealed  danger.  The  situ- 
ation plainly  Indicated  the  particular  dan- 
gers from  which  his  InJnrr  resulted.  These 
perils  and  risks  were  so  open  and  obvloos 
that  by  a  fair  exercise  td  bis  senses  and  the 
int^lgence  which  persons  of  mature  years 
are  presumed  to  possess,  under  the  drcum- 
fttances  disclosed  by  the  complaint  they  must 
be  cuiBldwed  as  fairly  Incident  to  his  employ- 
ment u^d  that  in  entering  upon  Us  work 
and  continuing  therein,  be  assumed  the  xtak 
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of  them.  Altliough  tbe  ^alnttff  liulsts  that 
he  wtta  Ignonuit  and  inexperioiced,  and  tliat, 
as  promised,  be  abonld  bave  bem  Uwtructed 
In  reqiiect  to  the  dangers  alleged,  and  Uw 
mannur  of  doing  Ua  work,  we  think  that  it 
waa  not  necessary  that  he  should  have  been 
inatmcted  In  respect  to  the  particular  caiuea 
and  dangns  to  which  he  attrlhatee  his  in- 
jury. Tim  allegatlona  of  the  complaint  are 
not  entirely  constetent,  for  while  It  aUeges 
that  "a  large  portlcm"  of  the  clrcolar  sawa 
projected  from  the  iq^er  table  of  the  ma- 
chine,  and  they  were  **not  In  any  way  eloeed 
w  corered,  and  had  nothing  about  them  to 
protect  any  person  from  Injury  who  might 
BcddentaUy  fall  against  cor  come  in  contact 
with  them."  it  proceeds  to  state  that  tbe 
boards  In  txtmt  of  tbe  saws,  loosely  attached 
at  the  nppa  end  to  a  fnunewoi^  **concealed 
all  but  a  amall  portion  of  said  saws,"  and  for- 
nished  no  piotectlcm;  that  they  were  on  the 
aide  from  which  the  maditne  was  operated, 
and  no  penm  (from  the  position  of  the  op- 
erator) coold  observe  or  discover  that  the 
sam  w««  unguarded,  unless  a  particular  ex- 
amlnatkn  waa  made;  and  that  tbe  plaintiff, 
owing  to  his  Ignorance  and  Inexperience, 
made  none.  The  deacrtptlon  of  the  position 
of  the  boards,  and  tbe  manner  in  which  they 
wore  secured,  indicates  that  they  were  placed 
there  to  prevent  sawdust  and  small  pieces  at 
bark,  etc.,  from  being  tlirown  back  upon  and 
In  the  face  of  tbe  operator,  and  were  not  de- 
signed as  a  imotection  against  anything  else. 
Tbe  complaint  proceeds  upon  the  ground  that 
the  aaws  were  wholly  unguarded  and  unpro- 
tected. Tbe  rapidly  revolving  saws  •  were 
there,  in  plain  sight,  where  the  plalntitr  could 
not  but  see  them,  and  he  knew  perfectly 
well,  without  any  Instruction  6r  tnfonnatimi, 
that  if  he  f^  upon  them,  or  came  in  contact 
with  them,  he  would  certainly  be  serlousty, 
and  perhaps  fatally,  injured.  There  was  no 
pmtible  dianoe  of  hla  being  dectfved.  or  for 
mlsjndgment  on  his  part  In  that  reqpecL  The 
result  would  be  inevitable^  and  in  no  sense 
a  matter  of  Judgment  or  oidnlon.  In  respect 
to  the  accmnulatim  of  sawdnat  and  refuse 
matter  <m  tbe  flow,  tiie  plaintiff  must  be  held 
to  have  known  that  his  footing  would  be 
rendored  Insecure  and  uncertain  by  It,  and 
that  it  exposed  him  to  the  danger  of  stum- 
bling and  falling;  but  this  was  a  matter  of 
common,  everyday  experience  and  Judgment, 
and  be  must  be  held  to  have  known  as  much 
about  it  as  his  employer.  He  did  not  need, 
and  bad  no  right  to  expect,  any  Instruction  or 
caution  regarding  a  matter  so  entirely  ob- 
vious to  the  humblest  Intelligence.  He  should 
have  cleared  away  the  sawdust  and  refuse 
matter,  as  it  was  probably  his  duty  to  bare 
done.  Certainly  he  required  no  Instruction  to 
Inform  falm  of  the  necessity  of  removing  it, 
or  of  rhe  impn^rlety  of  allowing  It  to  accu- 
mulate until  it  rendered  the  continued  op«a>- 
tion  of  tbe  machine  Impossible  or  dangeroua. 
tniUe  engaged  "In  placing  lath  In  proper  pa- 
tttixm  vptm  said  machine,  plaintiff  accldoital- 


ly,  and  wlthoat  fault  ok  negligence  on  bis 
part,  slipped,  and  fell  against  said  projecting 
parts  of  said  saws,"  and  waa  thoeby  Injured. 
The  most  casual  Inspection  could  not  but 
have  Indicated  the  perils  and  dangers  which 
renilted  In  his  Injury.  Its  Immediate  cause 
eonsiated  in  tbe  fact  that  he  accidentally  slip- 
ped and  fell  against  the  saws.  It  was  Just 
aa  plain  to  him  as  to  his  employer  tbat  sudt 
an  acddwt  might  occur  In  tbe  course  of  bis 
employment  Where  a  defect  or  danger  is 
open  and  obvious,  although  It  exists  In  conse- 
quence ot  the  negligence  or  default  of  tbe 
employer,  still  knowledge  of  it  on  the  part  of 
an  employe  of  mature  years  will  be  pre- 
sumed, and,  although  the  employer  may  be 
said  to  be  guilty  of  negligence  In  keeping  his 
premises  or  machinery  In  a  dangerous  condi- 
tion, the  employ^  is  also  guU^  of  negligence 
In  accepting  the  &ei-vice,  or  continuing  in  It. 
and  this  becomes  equivalent  to  contributory 
negligence  on  his  part,  and  prevents  any  re- 
covery. The  cases  cited  In  respect  to  minors 
or  persons  of  Immature  years,  or  where  the 
danger  was  not  plain  or  obvloua,  or  wh«e  It 
required  experience  or  skill  to  detomlne  its 
exlstencev  are  Inapplicable.  Assumption  of 
the  risks  and  perils  of  an  employment  Is  re- 
garded as  a  species  of  contributory  negli- 
gence Whltt  Smith,  Neg.  398;  Darcey  v. 
Lumber  Oa.  87  Wis.  249,  68  N.  W.  382;  Pe- 
terscHi  V.  Lumber  Co.,  80  Wis.  03,  82  N.  W. 
94S.  Hie  allegations  of  tbe  complaint  clearly 
show  an  assumption  of  the  risks  arising  out 
of  the  aUeged  causes  of  Injury,  equivalent  in 
legal  effect  to  contributory  negligence  on  tbe 
part  of  the  plaintiff.  In  Darcey  v.  Lumber 
Co.,  supra,  the  findings  of  the  Jury  on  this 
point  were  conflicting  and  left  the  matter  in 
doubt,  and  on  these  grounds  a  new  trial  of 
that  case  became  neceasary.  For  the  reasons 
stated  It  must  be  held  that  tbe  demurrer  was 
well  taken.  The  order  of  tbe  superior  court, 
overruling  the  defendant's  demurrer,  Is  re- 
versed, and  the  cause  Is  remanded  for  further 
proceedings  according  to  law. 


PARK  «t  a1.  V.  RICHARDSON-BOTINO- 

TON  FURNACE  CO. 

(Supreme  Court  of  Wisconsin.  Oct.  32,  1895.) 

Sals— Bbiacb  ov  WAUBAirrT— Miasdh  or 
Dimosa. 

The  maaRure  of  dama^  for  breach  of 
warranty  in  the  sale  of  a  furnace  is  tbe  differ^ 
ence  between  its  actaal  value  and  its  value  If 
it  had  conformed  with  the  warranty,  and  not 
the  difference  between  the  pnrdiase  t^ce  and 
Its  actual  value. 

Appeal  from  circuit  court.  lAnglade  county; 
John  Ooodland,  Judge. 

Acthm  by  B.  B.  Park  and  others  against 
the  RIchardson-Boylngton  Furnace  Ccmipany. 
There  was  a  Judgment  tor  phUntlfls,  and  de- 
fendant appeala.  Reversed. 

The  philntlffs  bought  of  the  defendant  a 
furnace  for  heating  their  building.  The  fur- 
nace was  warranted  to  work  satisfactorily. 


Digitized  by  Google 


860 


NOBTHWBSTBRN  BBPORTEB,  VoL  C4. 


It  did  not  vork  BatlBfiutori^.  The  pUUn- 
tiffs  brought  this  action  to  recover  damages 
for  the  breach  of  the  vrarranty.  There  was 
a  Joiy  trial,  reaultlDg  In  verdict  and  Judg- 
ment tct  the  plalnUffa,  from  which  the  de- 
fendant amwalB.  Error  ie  alleged  In  the 
charge  of  the  court  as  to  the  measure  of 
damage  The  court  Instmcted  the  jury  that, 
In  case  they  ft>und  for  the  plaintUts,  "the 
plaintiffs  will  be  caitltled  to  recover  the  dlf- 
fermee  between  the  purchase  price  of  the 
furnace  *  •  •  and  Its  actual  valuew" 

Brown  &  Fradt,  for  appellant  Alban  & 
Barnes,  for  respondents. 

NEIWMAN,  J.  When  this  case  was  here 
before  (81  Wis.  399,  51  N.  W.  572),  It  was 
said  that  the  proper  rule  ot  damages  for 
breach  of  the  warranty  of  the  furnace  would 
be  "the  difference  between  Its  actual  value 
and  its  value  had  it  couformed  with  the 
warmaty."  This  is  undoubtedly  the  true 
rule.  Suth.  Dam.  (2d  Ed.)  {  67U;  Morse  v. 
Hutchlns,  102  Mass.  440.  The  rule  stated 
by  the  trial  court  Is  not  the  equivalent  of 
the  true  rule.  The  rule  of  the  trial  court  de- 
prives the  purchaser  of  the  proQt  of  his  bar- 
gain, if  he  has  made  a  good  one,  and  gives 
him  an  undue  advantage.  If  he  has  made  a 
bad  one.  The  furnace  may  have  been  eithtf 
cheap  or  dear,  at  the  price  paid,  even  If  It 
bad  conformed  to  the  warranty.  If  It  was  a 
bad  bargain,  aside  from  the  defects  com- 
plained of,  the  plaintiffs'  damages  are  less 
than  if  it  had  been  a  good  bargain.  This 
consideration  Is  an  element  In  the  rule  of 
damages.  The  question  of  the  value  of  the 
furnace,  If  it  had  conformed  to  the  warranty, 
should  liave  been  left  to  the  Jury,  as  well  as 
the  question  of  Its  actual  value.  The  de- 
fendant may  have  suffered  by  the  error. 
The  Judgment  of  the  circuit  court  Is  reversed, 
and  the  cause  remanded  tor  a  new  trlaL 


KEITH  BR06.  ft  GO.  v.  STILES  et  aL 
(Supreme  Court  of  WlsctHuln.    Oct  22,  1896.) 

BVIDBNCI— FOBBION  JODOyRHTB—PARTirBMBlF— 

DiacsARQB  or  Liadilitt— Costs. 

1.  Under  Rev.  St  U.  S.  {  905,  proriding 
for  exempli  ficatlon  of  foreign  judgments  by  the 
"anthentfcation  of  the  derk  and  the  seal  of 
the  court  annexed,  •  •  •  together  with  a 
certificate  of  the  jndge  *  *  •  that  the  said 
attestation  Is  in  dne  form,"  a  Judgment  of  a 
court  of  which  the  judge  is  also  ex  officio  clerk 
may  be  exemplified  by  the  judge. 

2.  \  Judgment  in  one  state  against  one 
partner  for  a  firm  debt  Is  a  bar  to  an  action 
in  another  state  against  another  member  not 
eerved  In  *he  former  action. 

3.  Where  leave  to  amend  Is  granted  de- 
fendant SB  a  favor  to  him.  In  the  taxation  of 
«)st8,  judgment  having  been  rendered  for  de- 
fendant, he  cannot  be  allowed  fees  for  draw- 
ing the  amended  answers,  for  the  motton  f<H: 
leave  to  amend,  nor  for  drawing  the  affidavit 
on  which  the  motion  was  made, 

4.  The  suit  ux  of  one  dollar  Is  not  recov* 
erable  by  the  snccessfnl  party,  and  therefore 
should  not  be  taxed  against  the  kt^ng  par^. 


5.  Witness  ftes  of  a  mere  nominal  pnty 
to  a  suit  ace  properly  taxed  againrt  the  usloc 
party. 

6.  Where  defendant  anccessfolly  defends 
an  aetioa  on  the  ground  of  formtr  reeoverr, 
the  cost  of  the  exemplification  of  the  fweigs 
judgment  is  pn^erly  taxed  against  fdoiatiff. 

Ain>eal  from  circuit  court,  Dane  coonty; 
Robert  O.  Slebeekor,  SvOge. 

Action  br  Keith  Bros.  &  Co^  a  corpontini, 
against  Frank  Stiles  and  others.  That  mi 
a  Judgment  for  defendant,  and  plaintiff  ap- 
peals.  Reversed  In  part 

Keith  Bros,  ft  Co.,  an  IlUnols  cwpecatloB, 
was  a  creditor  of  the  firm  ot  Martin,  Stiles  k 
Co.,  of  Od^l,  Ntb.  The  Arm  onnpiM 
Charles  H.  Martin,  Frank  StUes,  and  James 
Myera.  This  actkm  Is  brongtat,  In  form, 
against  all  the  members  at  the  flrm,  but  thm 
was  service  of  sommons  upw  Stiles  alona 
He  alleged  In  defense  a  former  Judgment,  Is 
the  county  court  of  Gage  coonty,  Nek,  In 
form  against  all  the  partner^  with  service 
summons  iqmn  Myers  alona.  Tbete  was  ab- 
jection to  the  form  of  the  exempUllcattoD  (4 
the  record  of  this  Jodgmoit  It  was  as  fol- 
lows (after  voine}:  "I,  W.  S.  Bonane,  comi^ 
judge  In  and  for  said  county,  do  hereby  co^ 
tify  that  the  above  and  foregoing,  hereto  at- 
tached, are  true  and  perfect  ooplea  of  the  petl> 
tlcm,  summons,  and  exhibits,  being  all  of  tie 
flies  In  the  case  of  Keith  Bros,  and  Co.  a 
corporation  organised  under  the.  laws  of  Il- 
Unols, Is  plaintiff,  and  Henry  Martin,  Frank 
Stiles,  and  James  Myers,  a  fltin  ot  partnen 
doing  business  as  Martin,  StUes  ft  Ca,  aod 
James  D.  Myers,  doEendanta.  I  fnraier  ee^ 
tlfy  that  I  am  sole  and  only  presiding  judge; 
and  ex  aSSxIo  clerk  ot  said  eoart,  and  that 
this  certlflcate  Is  In  dne  form  of  lav.**  Tbe 
certificate  Is  signed  by  the  Judge  as  botb 
Judge  and  clerk,  and  sealed  with  the  seal  «f 
the  court  The  defendant  also  set  op  in  de- 
fame a  release  In  mitlng  by  the  ^alntlff  of 
Its  claim  as  against  him.  This  urease  mi 
attempted  to  be  proved  by  oral  testimony, 
after  some  testlmoiqF  tmdlng  to  show  tbat 
the  defendant  had  not  been  able  to  flod  the 
writing.  There  vu  finding  and  Judgment 
for  the  defendant  aa  the  graond  oC  a  wiittea 
release,  from  wbk^h  the  plalntlfl  anMab. 

E.  V.  Brlesen  and  A.  It  Busbnell,  tor  ap- 
pellant    W.  Q.  Coles,  for  respondent 

NEWMAN,  J.  fafter  stating  tbe  1am. 
The  record  of  the  Nebraska  jndgmait  seem 
to  be  exemplified  In  cmformlty  with  the  pro- 
visions of  the  act  of  CMigress  In  that  bdislL 
Rev.  St  U.  S.  I  905.  It  was  competent  un- 
der that  provlBion,  to  prove  the  record  Ity 
the  authentication  of  tite  dwk  and  the  smI  of 
the  court  annned,  •  •  •  together  irlth  s 
certificate  of  the  Judge  •  •  •  that  the  Mid 
attestation  is  In  doe  form.**  All  this  Is  lodnd- 
ed  In  the  certificate.  The  fact  that  tbe  jodse 
la  also  er  oflldo  clerk  as  wril  doea  not  reo- 
der  the  Judgment  Incapable  of  exempIiDci^ 
tlon  tinder  that  statute.  When  tbe  judge  & 
also  ex  oOda  dert^  no  doubt  he  most  cartUf 
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In  each  c^dty.  Abb.  Tr.  Er.  642,  and  cases 
dted.  Tbat  was  done  in  tbls  case.  It  is  a 
matter  of  form,  rather  than  of  substance, 
whether  the  certificatton  shall  be  by  two  sep- 
arate certificates,  or  comprised  In  one.  The 
proof  of  the  Nebraska  Judgment  is  in  the  rec- 
ord, and  the  fact  of  its  existence  Is  nndlBput- 
ed  on  the  evidence,  so  that  It  may  fairly  be 
considered  a  part  of  the  finding,  though  not 
formally  Included  In  it  Murphey  T.  Well, 
89  Wis.  140,  61  N.  W.  315. 

Since  {Wrtnersblp  contracts  are  to  be  con- 
sidered as  Joint  merely,  and  not  Joint  and 
several  (17  Am.  &  Eng.  Enc.  Law,  1062,  and 
cases  cited  In  note  6),  a  Judgment  against 
one  partner  for  a  firm  debt  releases  the  other 
partners,  so  tliat  no  new  action  can  be  main- 
tained against  tbem,  upon  it  (Bowen  v.  Hast- 
ings, 47  Wis.  232,  2  N.  W.  301;  Lauer  v.  Ban- 
do  w,  4S  Wis.  6^8,  4  N.  W.  474;  15  Am.  & 
Eng.  Enc.  Law,  344,  and  coses  cited  in  note 
6;  Bates,  Partn.  fi  535,  and  cases  cited  in 
note  3).  If  it  were  a  domestic  Judgment,  the 
only  remedy  against  the  partners  not  served 
would  seem  to  be  under  sections  2795,  28S4, 
Rev.  St.  Wis.,  In  the  same  action.  Louer  t. 
Bandow,  supra.  Whether  there  Is  a  similar 
remedy  under  the  laws  of  Nebraska,  It  Is  use- 
less here  to  inquire.  The  Judgment  is  right, 
on  this  ground  at  least  and  Is  affirmed. 

But  the  api>ellant  also  complains  of  cer- 
tain Items  qt  cost  as  being  improperly  taxed 
against  him:  (1)  The  respondent  was  per- 
mitted to  amend  hla  answer  on  terms.  He 
has  charged,  and  there  is  allowed  to  him  In 
the  taxation  of  costs,  the  fees  allowed  by  the 
statute  for  drawing  his  amended  answer,  and 
for  copies  of  It  as  well  as  for  his  notice  of 
motion  for  leave  to  amend,  with  copies,  and 
for  drawing  the  affidavit  on  which  the  mo- 
tion was  founded.  The  motion  granted,  and 
leave  to  amend  given,  was  In  the  nature  of  a 
favra  to  him,  and  coold  not  properly  be  at 
the  expense  of  the  opposite  party.  Marlett 
V.  Docter,  89  Wis.  347,  61  N.  W.  1125.  Cer- 
tainly, the  order  did  not  require  the  respond- 
ent to  pay  this  or  any  part  of  the  expense  of 
tbe  amendment  These  items  should  not  have 
been  Included  In  tbe  respondent's  bill  of 
costs.  (2)  There  was  also  a  charge  of  $2  as 
a  term  fee  for  a  term  at  which  the  cause  was 
continued  for  respondent  on  terms.  The  tax- 
able costs  of  the  term  are  flO  and  witness 
fees.  Circuit  Court  Rule  20,  8  3;  Rev.  St 
I  2023.  It  does  not  include  this  Item,  which 
was  not  In  fact  paid,  and  so  was  properly 
chargeable  in  the  taxation  of  costs.  (3)  Tbe 
bill  of  costs,  as  taxed.  Includes  the  Item  of 
91  as  suit  tax.  This  Item  could  never  be  due 
to,  or  properly  recoverable  by,  the  defendant 
In  the  action.  <4)  Witness  fees  for  James 
Myers  were  taxed.  This  Is  complained  of. 
But  Myers  was  only  a  nominal  party  to  the 
action,  and  had  bnt  slight,  if  any,  interest  In 
the  result.  His  witness  fee  was  a  proper 
item.  aS)  A  charge  for  the  coat  of  the  ex- 
emplification of  tbe  record  of  the  Nebraska 
Jndsment  la  objected  to.  Tbia  record  woa  im< 


portant  and  its  cost  was  properly  taxable. 
For  these  errors  the  taxation  of  costs  must  be 
reversed,  and  the  costs  relaxed. 

Tbe  Judgment  is  affirmed,  except  as  to 
costs,  which  must  be  reversed  as  to  costs,  the 
costs  to  be  retaxed.  The  respondent  must 
pay  the  fees  of  the  clerk  of  this  court  No 
other  costs  are  to  be  taxed  against  him. 


^RAYMOND  T.  KESEBERQ  et  al. 
(Supreme  Court  of  Wiaconsia.    Oct  22,  1805.)^ 

0B8TKrCT10!(  IN  StRBBT  —  LlOHTB  —  AOTIO!t  FOB 

IiUDKixB— DAMAOKt— FuTvas  SomiUKa 

y  — SxATUToar  Limit. 

cl.  Where  earth  removed  from  defendant's 
cellffr  wflB  thrown  in  a  pile  on  the  street,  and 
defendant  plaeed  a  light  thereon  at  night  suffi- 
cient to  worn  travelers  of  the  danger,  and  the 
light  was  removed  without  fault  of  defendant, 
and  plaintiff  was  Injured  before  defendant,  in 
the  exercise  of  ordinary  cafe,  could  have  dis- 
covered sDch  removal  and  replaced  the  light, 
defendant  was  not  Uable.  ^ 

2.  In  an  action  for  personal  Injuries,  recov- 
ery for  future  disability  must  be  limited  to  such 
as  is  reasonably  certain  to  result  from  the  in- 
jury, and  it  was  error  to  chaige  that  plaintiff 
could  recover  foi  pain  and  rafCering  wU6h  "he 
may  have  to  endure  hereafter." 

3.  TJnder  Laws  1885,  c.  454,  providing  that 
damages  in  an  action  against  a  city  for  In- 

Juries  resulting  from  defective  highways  shall 
n  no  case  exce*.d  $5,000,  aad  Laws  1889,  c 
471,  .providing  tbat  a  city  may  be  joined  with 
the  person  primarily  liable  for  an  injury  result- 
Inir  from  a  defective  street,  and,  if  found  liable, 
but  not  primarily  liable,  judgment  may  be  en- 
tered "for  the  amount  stated  in  the  verdict  or 
finding  against  all  tbe  defendants  against  whom 
the  verdict  shall  be  found  or  the  finding  shall 
be  made,"  when  constraed  together,  recovery 
in  an  action  where  the  city  is  joined  with  the 
defendant  primarily  liable  cannot  exceed  $5,000. 

Appeal  from  circidt  court  Outagamie  coun- 
ty; John  Ooodland,  Judge. 

Action  by  Henry  Raymond  against  Dorothea 
Keseberg  and  the  city  of  Sheboygan  tor  per^ 
sonal  hijurles  caused  by  an  obstmctton  in  a 
street.  Judgment  for  plaintiff,  and  defendants 
appeal.  Reversed. 

For  prior  reporta,  aee  M  N.  W.  612,  and  45 
N.  W.  125. 

Plaintiff,  while  traveling  In  a  top  buggy,  in 
the  nighttime,  on  a  street  of  the  defendant 
city,  ran  onto  an  obstruction  consisting  of  a 
mound  of  earth  placed  therein  by  defendant 
Keseberg,  and  was  Injured.  He  brought  this 
action  to  recover  compensation  for  such  Inju- 
ry. The  obstruction  was  created  by  dumping 
Into  the  street  the  earth  taken  out  by  defend- 
ant Keseberg  In  exosvatlng  a  cellar  on  her 
premises.  Whether  it  was  properly  snarded, 
so  as  not  to  raider  the  street  defective  and 
unsafe  for  public  travel  by  night  was  the 
principal  question  in  controversy.  The  evi- 
dence shows  that  a  red  light  had  been  cus- 
tomarily placed  on  tbe  mound  of  earth  by  de- 
fendant Keseberg  to  warn  travelers  of  the 
danger,  and  strongly  tends  to  show  tbat  It 
was  placed  there  on  the  night  In  question;  but 
whether  It  was  in  position  at  the  instant  of 
the  aoddent  la  a  controvoted  tact,  tbongb 
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the  evidence  Btroagiy  tends  to  ehow  that  It 
was  In  position  a  short  ttme  before.  The  de- 
fendants asked  the  court  to  submit  the  foUow- 
InK  questions  on  the  subject  of  the  existence 
of  the  light  at  the  place  and  time  of  the  ac- 
cident: "(1)  Was  a  lighted  lantern  maintain- 
ed on  the  pile  of  dirt  during  the  nighttime,  up 
to  the  night  of  the  accident?  (2)  Was  a  light- 
ed lantern  placed  on  the  pile  of  dirt  on  the 
evening  of  the  accident?"  The  court  submit- 
ted to  the  jury  the  following  questions:  "(1) 
Was  the  plaintiff  injured  by  being  thrown 
from  the  wagon  at  the  time  and  place  men- 
tioned in  the  complaint?  (2)  Was  such  Injury 
caused  by  the  defective  condition  of  the  street 
at  the  time  and  place  in  question  for  travel 
upon  and  over  the  same?  (3)  Was  such  de- 
fective condition  of  the  street  In  question 
caused  by  the  wrong,  defoult,  or  negligence 
of  defendant  Dorothea  Keseberg?  (4)  Had 
such  defect  or  obstruction  existed  for  such  a 
length  of  time  inlor  to  the  injury  that  the  city 
of  Sheboygan  ought'  to  have  known  of  the 
same,  and  guarded  against  it?  (5)  Was  the 
plaintiff,  at  the  time  of  the  accident,  using 
ordinary  care  and  diligence  In  traveling  along 
and  ovCT  the  said  street?  (0)  What  amount  of 
damage  has  the  plaintiff  sustained  by  reason 
of  the  injury?"  The  court  charged  the  jury, 
in  substance.  In  respect  to  the  second  question, 
that  if  there  was  not  a  light  so  placed  and 
of  such  a  nature  as  to  fumisli  warning  to 
travelers  of  the  danger  at  the  time  plaintiff 
was  Injured,  then  the  street  was  defective. 
The  court  charged  the  Jury,  fn  substance,  In 
respect  to  the  third  question,  that.  If  the  street 
was  defective  at  the  time  of  the  accident, 
such  defective  condition  is  chargeable  to  want 
of  ordinary  care  on  the  part  of  defendant 
Keseberg.  In  respect  to  damages  the  court 
gave  the  following  instruction:  "He  is  en- 
titled to  full  compensation  for  the  bodily  and 
mental  pain  and  suffering  which  he  has  en- 
dured since  the  happening  of  the  accident, 
done  to  the  person,  and  which  be  may  have 
to  endure  hereafter."  The  Jury  answered  all 
the  questions  "Yes,"  except  the  last,  which 
refera  to  the  subject  of  damages,  and  in  an- 
swer to  that  awarded  $21,800  damages.  A 
motion  to  set  aside  the  verdict  and  for  a  new 
trial  was  made  and  overruled,  and  proper  ex- 
ceptions were  duly  taken  to  raise  the  ques- 
tions considered  an  this  appeaL 

Fronds  WlUlams  and  A.  G.  Prescot^  fin: 
appellants.  J.  B.  McMnllm  and  Barbws  A 
Begllnger,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
The  Jury  must  have  understood  from  the  in- 
structions given  in  respect  to  the  second  and 
third  questions  that,  unless  a  light  was  <n 
position  at  the  instant  of  the  accident,  so 
placed  and  of  such  a  nature  as  to  furnish 
warning  to  travelers  of  the  presence  of  the 
mound  of  earth,  if  the  street  otherwise  woula 
have  been  defective  because  of  the  obstruc- 
tion, it  was  their  du^  to  find  that  it  was  de- 


fective in  fact  at  the  time  of  mx3i  aoddent 
and  through  want  of  ordinary  care  mi  tlw 
part  of  defendant  Keseberg.  From  this  liie 
Jury  may  well  have  found  from  tbe  ewiOaiet 
that  Mrs.  Keseberg,  on  the  evening  In  ques- 
tion, placed  a  suitable  light  in  a  soItaMe 
manner  on  the  mound  of  earth  to  warn  trav- 
elers of  the  danger  thereby  caused,  and  thai 
it  was  In  Its  proper  position,  and  effectoa]  for 
tnat  purpose,  shortly  before  tbe  Injury,  bm 
that  it  was  not  present  at  the  Instant  of  tbe 
acdd^it;  and.  though  Its  absence  at  mch 
Instant  was  without  want  of  (»dinai7  care  on 
the  part  of  defendants,  or  elth»  of  them,  fbej 
are  nevertheless  liable  for  plaintiff's  taiJuTy 
If  there  was  no  want  of  ordlnaiy  care  <m  Ida 
part  which  contributed  to  produce  It.  Such 
la  not  the  law,  bntQ^e  true  rule  Is  that  If  a 
person,  whose  duty  It  1b  to  bo  guard  an  ob- 
Biructlon  lawfully  placed  in  a  pifblic  street, 
as  to  prevent  danger  to  persona  nslng  sncfa 
street  for  travel  in  the  exerdse  of  OTdinaiy 
care,  performs  his  auty  In  that  regard  1^  tbe 
use  of  a  proper  light  or  otherwise,  and  tbe 
guard,  after  being  properly  placed,  is  removed 
without  fault  on  snch  person's  part,  and  a 
traveler  Is  thereby  Injured  before  sufficient 
time  has  elapsed  for  such  person.  In  the  ex- 
ercise of  (Hdinary  care,  to  discover  Boch  re- 
moval, and  to  remedy  1^  tlien  he  Is  not  liable 
The  Injury  In  such  case  la  damnum  absque 
ttijnrla\  Testing  the  learned  judge's  charge 
by  tbai^oregolng.  the  error  committed,  and 
The  liability  that  defenoants  were  prejudiced 
thereby,  are  apparent  The  correctness  of  the 
rule  slated  la  too  well  settled  to  require  ar- 
gument here  to  sustain  IL  Klatt  v.  City  <^ 
Milwaukee,  53  Wis.  196,  10  N.  W.  162;  AykB- 
worth  V.  Railroad  Co.,  30  Iowa,  4(^9;  Mullen 
V.  Town  of  Rutland,  55  Vt.  77;  Campbell  v. 
Fair  HaveiL  R4  Vt.  336;  Prlndle  v.  Fletcher. 
89  Vt  255;VWelrs  v.  Jones  Co.,  80  Iowa,  351, 
45  N.  W.  SS3.  In  the  last  case  cited  the  court 
said.  In  effect:  "The  rule  adopted  by  the 
court  below  made  defendant  Uable  fra*  the  con- 
tinued mamtenance  of  the  barriers,  eveo 
though  they  were  removed  without  fault  on 
its  part  and  so  short  a  time  before  the  acci- 
dent as  to  prevent  Its  acquiring  knowledge 
of  the  fact  This  was  erroneous.  The  de- 
fendant was  required  to  use  the  care  which 
might  be  expected  of  a  reasonably  pmdent 
and  diligent  person  under  similar  drci^ 
stances  In  tbe  management  of  Its  affairs.*^ 

The  Instruction  givra  by  the  learned  cir- 
cuit judge  relating  to  the  amoimt  of  damages 
recoverable  for  future  disability,  to  the  effect 
that  he  Is  entitled  to  recover  for  bodily  pain 
and  suffering  which  he  may  have  to  endure  Id 
the  future,  was  clearly  erroneous.  White  v. 
Railway  Co.,  61  Wis.  536,  21  N.  W.  524- 
Hardy  v.  Railway  Co..  89  Wis.  187,  61  N.  W. 
771;  Block  V.  Railway  Co.,  89  Wis.  371,  61 
N.  W.  1101.  It  has  been  Iterated  and  relter 
ated  by  this  court  that  the  true  rule  is  that 
the  recovery  for  future  disability  most  be 
limited  to  such  as  Is  reasonably  eertain  to  re- 
sult from  the  injury  complained  ot. 
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We  think  tbe  leaned  circuit  judge  aleo  cn> 
ed  In  resi>ect  to  tfaa  ^ect  of  chapter  471, 
Laws  1888.1  on  chapta'454,  Iawb  ISSti.s  The 
latter  act  la  not  repealed  in  an;  manner  .by 
the  former.  The  action  against  the  city  Is 
purely  itatntoty,  and,  as  Jndgment,  If  the 
plaintiff  recovers,  must  go  against  all  the  de- 
fendants, and  there  can  be  but  one  Jndg- 
ment.  we  hold,  construing  the  two  acts  to* 
gether,  that  if  the  dty  Is  made  a  party  de> 
fendant,  ^tber  alone  or  Joined  with  the  d^ 
fendant  primarily  liable,  the  recovery  must 
be  limited  to  $5,000. 

There  are  several  other  errors  assigned  In 
the  record  that  we  do  not  deem  It  necessary 
to  cooalder.  For  the  errors  already  referred 
to,  the  Judgment  of  the  circuit  court  must 
be  reversed,  and  a  new  trial  granted.  The 
JudRment  of  the  circuit  court  Is  reversed,  and 
the  cause  remanded  for  a  new  trial. 


FABB  T.  FHTBBSON  et  nx. 
(Snpieme  Oonrt  of  TVlsoMitln.  Oct  22,  ISSS.) 
ruDDUUKT  BarBasBzintiom— BrioubViBDicff 
— Kbvuw. 

1.  Motion  not  having  been  made  to  set 
aride  a  certain  finding  In  a  special  verdict,  the 
question  of  Its  being  supported  by  competent 
evidence  is  not  open  for  review. 

2.  A  special  verdict,  though  finding  that 
plaintiff.  In  the  sale  to  defendant  of  a  farm, 
made  false  and  fraudulent  representatioDB  as 
to  the  valoe  of  the  farm,  and  tbe  amount  of 
hay  it  produced,  which  defendant  believed  and 
relied  on,  will  not  support  a  judgment  for  de- 
fendant. It  also  b^ng  found  that  defendant 
ought  not,  in  tbe  exercise  of  ordinary  care  and 
prudence,  to  have  relied  on,  and  accepted  as 
true,  the  representations,  without  doing  more 
than  tbe  testimony  showed  that  he  did  do  to 
ascertain  the  truth  or  falsity  thereof. 

Appeal  from  circuit  court,  Marquette  coun- 
ty; Bobert  O.  Slebecker,  Jndge. 

Actloa  WlUlam  Fair  against  P.  H.  Pe- 
terson and  wife.  Judgment  for  defendants. 
Plaintiff  appeals.  Beversed  in  part 

The  plaintiff  bionght  his  actlfui  praying  for 
the  reformatl(Hi  and  specific  performance  of 
a  certain  written  contract,  dated  July  9, 1802, 
for  tbe  oonveyanoe  of  a  certain  farm  in  Mar- 
quette coontr  hy  bim  to  the  defendant  P.  H. 
Petenon,  and  tbe  cDrrectl<m  and  reformation 
oC  a  anbeequent  deed  of  conveyance  of  said 
fkrm,  dated  July  14,  1892,  made  In  pursu- 
ance of  said  contract,  by  Inserting  in  said 
contract  and  deed,  as  a  part  of  the  descrip- 
tion ot  tbe  lands  therein  described,  tbe  words, 
"eroept  the  crops  now  standing  and  growing 

1  Laws  1889,  c,  471.  provides  that  a  tAtj 
may  be  Joined  with  the  defendant  primarily  lia- 
ble for  an  Iidury  resulting  from  a  defective 
street,  and,  If  found  liable,  but  not  primarily 
liable.  Judgment  may  be  entered  "for  the  amount 
stated  in  the  verdict  or  finding  against  all  the 
defendants  against  whom  the  verdict  shsll  be 
found  or  the  finding  shall  be  made." 

s  Laws  1880.  c.  454,  provides  that  damages 
in  an  action  against  a  city  for  Injuries  resulting 
from  a  defective  highway  shall  not  exceed 
«6,O00l 


thereon,"  which,  It  was  alleged,  had  been 
omitted  therefrom  through  mistake,  Inad- 
vertence, and  neglect  of  the  plalutlfTs  agent, 
and  without  his  ftiult  knowledge,  or  consent; 
and  Judgment  was  claimed  for  the  value  of 
said  crops,  they  having  been  taken  and  con- 
verted by  the  defendants  to  their  own  use. 
Tbe  defendants  denied  the  allegations  of  the 
complaint  upon  which  the  plaintiff  based  his 
right  to  relief,  and  the  defendant  P.  H.  Peter- 
son set  up  a  counterclaim  against  the  plain- 
tiff, in  substance:  That  be  bought  the  farm 
or  lands  of  the  plaintiff,  described  in  the  com- 
plaint, July  0,  1892,  for  the  sum  of  ^000. 
That  he  was  not  acquainted  with  the  lands, 
and  had  never  been  there,  and  was  not  ac- 
quainted with  the  people,  and  knew  nothing 
of  tbe  value  of  farms  in  that  vicinity;  stat- 
ing that  he  would  and  did  rely  upon  what 
the  plaintiff  said  as  to  the  said  lands,  or  their 
value,  as  the  plaintiff  well  knew.  That  the 
plaintiff  falsely  and  fraudulently  represented 
to  the  defradant  that  said  lands  were  worth 
$8,000,  whereas  In  truth  they  were  not  worth 
more  than  92.&00;  that  all  the  lands  In  that 
Ttcinl^  were  worth,  and  would  sell  for, 
$28.58  per  acre,— the  sum  for  which  the  plain- 
tiff was  selling  the  lands  In  question,— where- 
as such  Imds  would  not  os  plaintiff  well 
knew,  sell  for  more  than  $5  per  acre;  that 
said  farm  was  well  fenced;  that  the  soil  was 
heavy  clay  soil,  and  very  productive;  that 
there  were  over  IGO  acres  under  the  plow, 
and  70  acres  of  meadow,  and  that  the  marsh 
on  the  farm  was  the  best  in  that  vicinity, 
and  that  he  had  cut  every  year  100  t<ms  of 
hay  on  said  farm;  and  that  said  farm  was 
only  tour  miles  from  Packwaukee,  the  near- 
est railroad  depot  and  tmly  five  cur  six  miles 
from  Montello,  the  coun^  seat  That  all 
such  alleviations  were  false,  and  made  with 
Intent  to  deceive,  and  did  deceive,  the  de- 
fendant It  la  alleged  wherein  and  to  what 
extent  said  representations  were  false,  and 
that,  relying  upon  the  truth  of  them,  he  was 
misled  into  buying  the  farm,  and  paying  $8,- 
000  for  it;  and  the  defendant  claimed  $5,500 
damages.  In  reply  the  plaintiff  alleged  that, 
before  the  defendant  purchased  the  premises, 
he  visited  and  examined  them,  and,  upon 
such  examination,  accepted  tbe  plaintiff's 
proposition,  and  concluded  the  trade.  It  ap- 
peared, beyond  dispute,  that  the  plaintiff  con- 
veyed tbe  farm  to  the  defendant,  and  paid 
bim  $277,  In  exchange  for  22  lots  In  the  town 
of  Greenfield,  near  Milwaukee,  subject  to  a 
mortgage  on  the  same  for  $6,375.  The  court 
found  against  the  plaintiff  upon  the  issue  as 
to  the  equitable  cause  of  action  set  out  in  the 
complaint  and,  among  other  things,  that 
there  was  no  agreement  between  the  parties, 
before  the  execution  of  the  deed  of  the  farm, 
by  which  tbe  crops  growing  on  the  said  lands 
were  to  be  reserved;  that  there  was  no  omis- 
sion by  mistake  from  the  deed,  such  as  al- 
leged, but  that  the  deed  correctly  represents 
the  agreement  between  tbe  parties;  and  that 
the  plabitlff  was  not  aititled  to  tbe  relief 
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prayed  for.  Tbe  jury  found  a  special  rerdict 
upoD  the  couuterdaim,  in  substauce:  (1) 
That  the  defendant  was  not  acquainted  with 
tbe  farm,  nor  with  the  country  in  that  vi- 
cinity. <2>  He  did  not  know  the  value  of  the 
farm.  (3)  Tbe  plaintiff  made  false  and  fraud- 
ulent representations  to  the  defendant  as  to 
the  value  of  the  farm.  (4)  He  made  false 
and  fraudulent  representations  as  to  the 
amount  of  hay  produced  on  the  farm.  (5) 
That  the  false  and  fraudulent  r^resentatlons 
were  made  while  making  tbe  contract  of  sale, 
and  to  induce  the  sale,  and  with  tbe  expecta- 
tion and  intent  that  the  defendant  would  rely 
on  them.  (6)  That  tbe  defendant  believed 
them.  <7)  Ttiat  the  defendant  relied  upon 
them,  and  was  thereby  Induced  to  enter  into 
the  contract  for  the  purchase  of  the  farm. 
The  eighth  question  was:  "Ought  the  de- 
fendant, In  the  zeroise  of  ordinary  care  and 
prudence,  as  an  ordinarily  intelligent  man, 
under  tbe  cdrcnmatonces  shown  in  this  cas^ 
to  have  relied  upon  tbe  statements  and  r^re- 
sentatlwa  made  to  him,  and  have  accepted 
sacb  statements  and  representations  as  true, 
without  doing  more  than  the  testimony  tn 
Ibte  case  satisfies  yon  that  be  did  do  to  as> 
certain  the  truth  or  falsity  of  such  state- 
ments and  representations?    Aisww,  No." 

Tliat  the  defendant  was  damaged  by  the 
false  and  fraudulent  representations  made  1^ 
tbe  plaintiff  in  pnrdiaslng  the  fiinn.  (10)  If 
tbe  defendant  was  entiUed  to  Judgment,  tbey 
assessed  bis  damages  at  ¥4,000^  and  interest 
from  May,  189S.  The  evidence  was  aucb  as 
to  Justify  the  oomt  In  snbmittlng  tbe  matter 
embraced  In  tbe  eighth  ooeation  to  the  Jury, 
and  tb^  were  fairly  and  correctly  instructed 
bi  tiie  law  on  that  subject  The  evidence  ap- 
pears to  be  snffldent  to  support  tbe  finding. 
Tbe  defendant  did  not  except  to  the  admis- 
sion of  any  oi  tbe  evld^ce;  nor  to  tbe  Instrao- 
tions  of  the  court,  nor  did  be  move  to  set 
aside  the  verdict;  in  whole  or  in  part,  bat 
moved  tbereon  tcs  Judgment  against  tbe 
plaintiff  for  tbedamaga  and  odsta;  and  Jndg- 
ment  was  given  accordingly,  and  denying  all 
equitable  relitf  und^  the  complaint  Tbe 
plaintiff  moved  for  Judgment  In  bis  favor  on 
the  verdict,  but  this  was  denied,  and  he  ap> 
pealed  from  the  entire  Judgment 

W.  H.  Stafford  and  Kelly  &  Kelly,  for  ap- 
pellant. John  Barry  and  J.  H.  Rogers,  for 
respondents. 

PINNET,  7.  (after  stating  tbe  facts).  1. 
There  Is  no  preponderance  of  evldoice 
against  the  finding  of  the  court  apon  tbe 
Issue  on  the  equitable  cause  of  action  set  out 
tn  tbe  complaint  It  would  be  of  no  serv- 
Ice  to  set  out  the  substance  of  tbe  evidence, 
or  to  entee  upon  any  discussion  of  It  That 
part  of  the  Judgment  which  denies  the  plain- 
tiff any  eatdtaUe  relief  must  ttaorefore  be 
affirmed. 

2.  Whether  the  defendant,  In  tbe  €xae- 
dse  of  ordinary  care  and  prudence,  as  an  or- 


dinarily Intelligent  man,  under  tbe  circum- 
stances shown  in  this  case,  ought  to  have 
relied  upon  the  statements  and  representa- 
tions made  to  him.  and  to  have  accepted 
them  as  true,  without  doing  more  than  the 
testimony  In  this  case  satisfied  tbe  Jury  that 
be  did  do,  to  ascertain  the  truth  or  falslt; 
of  said  statements  and  repreeentatlona,  wu 
left  to  the  Jury,  ui>on  tbe  evidence,  under 
instructions  apparenUy  fair  and  correct 
For  the  want  of  exception  on  the  part  of  the 
defendant  to  the  charge,  we  cannot  review 
it;  and,  for  the  reason  that  no  motion  wu 
made  to  set  aside  tbe  spedal  verdict  on 
the  eighth  findlug,  we  cannot  say  that  the 
eighth  finding  is  not  supported  by  compe- 
tent evidence.    Tbe  only  question,  then,  U 
whether,  upon  the  verdict  taken  as  a  whole. 
Judgment  should  have  been  given  for  the 
plaintiff,  or  for  the  defendant    The  defend- 
ant rests  bis  right  ratirely  upon  the  special 
verdict  and  does  not  seek  to  question  it  hi 
any  respect   It  appears  from  the  uncoutra- 
dicted  evidence  that  the  defendant  with 
his  agent,  visited  tbe  fiirm  In  qu«ition  Im- 
mediately before  be  concluded  tbe  trade, 
and  had  an  opportunl^  to  examine  It  and 
they  availed  themselves  of  it  to  some  «x- 
tent,  at  least    Admitting  that  tbe  represen- 
totions  stated  In  the  special  vwdlct  were 
false  and  fraudulent  and  wwe  made  with 
the  intent  that  defendant  should  rely  upm 
them;  that  he  did  not  know  the  value  of 
the  lands,  and  did  so  rely  upon  them,  and 
was  thereby  induced  to  pnrcbase  tbe  tarm; 
and  that  he  was  damaged  by  such  fttlse  and 
fraudulent    representaticmsr-tlie  qoestion 
presented  Is  whether  bis  conseqnait  loss  li 
not  the  result  of  bis  own  negligence  and 
folly.    In  Slaughter  v.  Oerson,  13  WaOL 
883,  the  rule  Is  stated  to  be  that  the  r^ 
reeentatitma,  to  oititle  a  party  to  rdief. 
"must  be  representations  relating  to  a  ma^ 
ter  as  to  which  the  cmnplaining  party  did 
not  have  at  hand  tbe  means  of  knowledge 
Where  means  of  knowledge  are  at  band,  and 
equally  available  to  both  parties,  and  the 
subject  of  the  purchase  is  equally  open  to 
their  Inspectton,  if  tbe  purchaser  does  not 
avail  himself  of  those  means  and  oppor- 
tunities, be  win  not  be  heard  to  say.  In  Im- 
peachment of  tbe  contract  of  sale,  that  be 
was  drawn  Into  It  by  tbe  vendor's  mlsr^ 
resentnUons."   Tbe  same  doctrine  laid 
down  In  Slamlock  v.  Fairbanks,  48  Wis.  413, 
1  N.  W.  167,  where  It  Is  said  that  "the  pres- 
ent means  ot  knowledge  concerning  tbe  sub- 
ject-matter of  tbe  representatioDB  of  tbe 
party  complaining  and  whether  lie  knew, 
or  might  have  known,  the  truth,  aside  from 
such  representatlms,  are  always  material 
questions  In  such  a  case,  and  cannot  be  Ig- 
nored, where  there  is  any  propw  evidence 
upon  wblcb  tbey  can  be  raised";  that  the 
rule  in  cases  of  fraud  by  ftdse  representa- 
ttfflu  Is  not  to  be  extendeia  to  tbe  pcotectioi 
of  those  who,  having  tbe  means  In  tbeir  owo 
hands,  neglect  to  protect  themselves;  il<at 
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the  rule  aa  to  fraudulent  representations  In 
respect  to  the  sale  of  personal  property  gen- 
erally Is  equally  applicable  to  tbe  sale  of 
real  estate;  and  "tliat  if  tbe  defects  are  pat- 
ent In  tlie  subject-matter  of  sale,  or  such  as 
niigbt  or  should  be  discerned  by  tbe  exercise 
of  ordinary  vigilance,  and  the  buyer  has  the 
oppoi-tuDlty  of  iuspecting  it,  the  law  does 
not  require  the  seller  to  aid  and  assist  the 
observation  of  the  purchaser."    Kerr.  Fraud 
&  M.  101;  Brown  v.  Leach,  107  Mass.  3G8. 
The  law  requires  men,  la  their  dealing  with 
each  other,  to  exercise  proper  vigilance,  and 
apply   their  attention  to  those  particulars 
which  may  be  supposed  to  be  within  the 
reach  of  their  obaerratlon  and  judgment, 
and  not  to  clotte  their  eyes  to  the  means  of 
information  accessible  to  them;  but  the  sell- 
er must  not  use  any  art  or  practice  any  arti- 
fice to  conceal  defects,  or  make  any  repre- 
sentations or  do  any  act  to  throw  the  pur- 
chaser off  his  guard,  or  to  divert  his  eye,  or 
to  prevent  bis  use  of  any  present  means  of 
Infoi^iuation.    Kerr,  Fraud  &  M.  96,  98.  Ac- 
cordingly, a  mere  assertion  by  the  vendor 
as  to  the  value  of  the  property  offered  by 
him  for  sale,  where  the  property  Is  seen  and 
examined  by  the  purchaser,  although  un- 
true, and  known,  by  him  to  be  so.  will  not 
render  him  responsible  to  the  purchaser  for 
damages.    There  must  have  been  want  of 
knowledge,  or  the  present  means  of  knowl- 
edge, and  not  mere  want  of  judgment,  on 
the  part  of  the  latter,  and  a  purchase  Id  en- 
tire reliance  upon  the  representations  made, 
or  there  must  have  been  some  artifice  em- 
ployed to  prevent  Inquiry,  or  the  obtaining 
of  knowledge,  by  the  purchaser.  Mosher 
V.  Post,  89  Wis.  602,  62  N.  W.  516;  Chryslar 
V.  Canaday,  90  N.  Y.  272.    The  fraud  or  mis- 
take must  have  been  of  ancb  a  nature  that 
the  purchaser  could  not,  with  reasonatde 
diligence,  acquire  a  knowledge  of  It  when 
put  on  inquiry.    Prince       Overludser,  75 
Wis.  650,  44  N.  W.  776;  Brown  t.  Leach, 
107  Mass.  368.   Aside  from  tbe  r^resenta- 
tlon  as  to  the  value  of  the  farm,  tbe  only 
otlwr  fraudulent  repre8entaU6n  found  by 
the  Jury  was  "aa  to  tlie  amount  of  hay"  the 
place  produced.   The  c6ntract  was  made  at 
a  time  so  near  the  usual  period  of  catting 
bay  that  the  Jury  may  have  been  able  to 
conclude  from  tbe  evidence  that  the  dtfend- 
ant  might  have  fairly  Judged  of  Ita  truthful- 
ness by  an  Inspection  of  tbe  crop  then  grow- 
ing.  But  be  this  as  it  may,  their  answer 
to  the  eighth  question  Is  nerertbeless  con- 
clusive, )n  this  respect,  as  well  as  to  the  rep- 
resentatlona  aa  to  value,  that,  under  the  dr- 
eumatancee  shown  In  tbe  caae.  the  defend- 
ant ought  not  to  have  relied  upon  these  rep- 
resentatloDB  aa  true  without  doing  more 
than  he  was  Miown  to  have  done  to  ascer- 
tain tk^r  truth  or  falsity.   This  was  a  ques- 
tion for  the  Jury,  under  proper  Instructions 
fktun  tbe  court;  and  for  reasons  founded  up- 
on the  state  of  tbe  record,  already  stated, 
the  defendant  cannot  now  question  this  flnd- 
v.64N.w.no.i7 — .15 


Ing.  It  la  conclusive,  and  shows  that  judg- 
ment should  have  been  given  on  the  coun- 
terclaim In  favor  of  the  plaintiff,  and  against 
the  defend-mt.  That  part  of  tbe  judgment 
denying  equitable  relief,  as  prayed  for  In 
the  complaint,  Is  affirmed,  and  that  part  of 
the  judgment  awarding  damages  upon  the 
counterclaim  against  the  plaintiff,  to  the  de- 
fendant. Is  reversed,  and  tbe  cause  is  re- 
manded, with  directions  to  render  judgment 
on  the  special  verdict  in  favor  of  the  plain- 
tiff, and  against  the  defendant  The  appel- 
lant is  to  recover  costs  In  this  court. 


LAUBACII  «t  al..  Drain  Commlssionera,  t. 

O'MEAUA.  Township  Clerk,  et  al. 
(Supreme  Court  of  Michigan.    Nov.  5,  1S95.) 

DaAiKAeis— Lbvt  or  AsaKSSMBNTs— Dutt  or  - 

OrricEKs. 

3  How.  Ana.  St.  SS  17-lOf,  1740f3,  1740h, 
provide  that  the  drainage  commissioaera  shall 
make  a  special  aHSessment  roll,  and  file  it  in  tbe 
o£Bce  of  the  township  clerk,  who  shall,  on  or 
before  October  1st,  make  and  deliver  to  the  su; 
pervisor  s  (.-crtlGed  statement  of  the  taxes  to  be 
raised  on  the  respwrtive  descTlptions  of  land,  and 
require  the  snpervisor  to  lay  toe  matters  certified 
before  the  board  of  saperrison.  Held,  that  tb« 
tomishlp  clerk  and  township  supervisor  cannot 
refuse  to  perform  the  daties  prescribed  by  snch 
statute  an  the  grouni  that,  in  thtir  opinion.  tlit< 
assessments  would  be  invalid,  because  of  irrei;^ 
ularities  in  the  proceedings  to  lay  out  the  druiu. 

Certiorari  to  clrsult  court,  Kent  county; 
William  B.  Grove.  Judge. 

ActlMk  Benjamin  Laubacb  and  another, 
as  drain  commissioners  of  tbe  counties  of  Al- 
legan and  Kent,  against  Michael  J.  O'Meara* 
township  dork,  and  James  Tt^an,  supervisw, 
of  Byron  township,  Hent  conn^,  for  a  writ 
of  mandamus  to  compel  resiwndents  to  lay  a 
certain  special  assessment  for  a  coun^  drain 
before  the  board  ot  superrlscas,  aa  required 
by  statute.  There  was  a  Judgment  granting 
the  writ,  and  respondents  bring  oerdorarL 
Affirmed. 

Winiam  D.  Fuller,  for  appellants.  Mahnr 
ft  Salsbuiy,  for  aK^DeUeea. 

HOOKBR,  J.  The  defendants  are,  respec- 
thr^,  township  iderk  and  supervisor  of  Byron 
towndilp,  Kent  county;  and  the  relaton  ar^ 
respectlTaiy,  drain  commissioners  of  the  coun- 
ties at  Kent  and  Allegan.  Having  taken  pro- 
ceedings to  lay  out  a  drain  known  as  the  '*By- 
ton  and  Doir  County  Drain,"  they  delivered 
the  special  aasesament  rolls  to  tbe  township 
dtfks  of  die  respective  townships  of  Byron 
and  Dorr.  The  taxes  were  duly  assessed  and 
collected  in  Doir  township,  but  respondent 
0*Meara  wrote  to  the  relators  to  the  effect 
that  the  township  board  refused  to  spread  the 
assesmnoit  on  the  roil  of  Byron  township,  and 
tlie  BupmlBor  of  Uiat  township  failed  to  lay 
said  apedal  assessinent  before  the  board  of 
sapervlBws.  The  petition  for  mandamus 
charges  that  the  respondents  have  conspired 
to  prevent  the  making  of  the  assessment. 
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The  respondents  defend  nixm  the  claim  that 
tbe  assesament,  IC  made,  would  be  Invalid,  be- 
cause of  irregularlttea  In  tbe  proceedings  to 
la7  out  the  drain,  and  contend  that  this  fact 
JuBttfled  their  failure  to  act  The  drain  has 
been  completed. 

The  law  (3  How.  Ann.  St.  SS  1740f,  1740h) 
provides  that  the  drain  commissioners  shall 
make  a  special  assessment  roll,  and  file  It  In  the 
office  of  the  township  clerk,  who  is  required  by 
section  1740f3,  on  or  before  October  1st,  to 
make  and  deliver  to  the  supervisor  a  certified 
statement  of  tbe  taxes  to  be  raised  upon  the 
respective  descriptions  of  land.  The  super- 
visor Is,  in  turn,  required  to  lay  the  matters 
thus  certified  before  the  board  of  superrlaors. 
Id.  i  1740f3.  The  duty  of  the  clerk  to  certify 
to  the  supervisor,  and  of  the  supervisor  to  lay 
the  matter  before  tbe  board,  is  statutory.  No 
discretion  is  lodged  with  either.  Tbe  levy  of 
taxes  and  assessments  cannot  depend  upon  the 
opinion  of  these  officers  as  to  their  regularity. 
WhUe  they  could  not  be  compelled  to  perform 
the  specified  acts,  unless  the  proper  assess- 
ment roQ  was  filed  and  certificate  delivered,  it 
la  not  for  them  to  sit  in  Judgment  upcm  tlie 
proprletT  of  enforcing  tax  levies  and  assess- 
ments. In  Smyth  v.  Titcomb,  31  Me.  286, 
where  a  treasurer  refused  to  issue  a  warrant 
of  distress  against  a  collector  who  had  neg- 
lected to  complete  the  collection  of  a  tax,  the 
court  said:  "It  does  not  He  with  the  respond- 
ent, as  a  ministerial  <^cer,  to  object  that  the 
law  under  which  the  tax  was  laid  was  oncon- 
stltutionaL  He  Is  not  authorised  or  required 
to  adjudicate  the  law.  On  a  summary  hear- 
ing on  petition  for  mandamus,  this  court  will 
not  determine  tbe  t|uestion  of  constitutionality 
of  the  law,  involving  the  rights  of  third  per- 
sons, but  win  leave  that  questi<»i  to  be  set- 
tled when  properly  presented  by  parties  to  an 
action.  *  *  *  A  public  officer,  intrusted 
with  the  collection  and  disbursement  of  rev- 
enue, has  no  right  to  refuse  to  perform  bis 
mlnlBterial  duties,  prescribed  by  law,  because 
he  may  apprehend  that  others  may  be  Injuri- 
ously affected  by  It.  He  is  not  responsible 
for  the  law,  or  for  the  possible  wrongs  which 
may  result  from  Its  execution.  •  •  •  pub- 
lic policy,  as  well  as  public  necessity  and  Jus- 
tice, require  prompt  and  efficient  action  from 
such  officers.  •  •  •  The  consequences  would 
be  ruinous  If  they  could  withhold  their  serv- 
ices, and  the  necessary  means,  either  from 
timidity  or  captlousness,  until  aU  questions  of 
law  which  might  arise  In  the  performance  of 
their  official  duties  should  be  first  Judicially 
settled."  In  People  v.  Halsey,  53  Barb.  &47, 
the  refusal  of  a  treasurer  to  Issue  a  wan-ant 
to  the  sheriff  to  make  a  tax  from  real  estate 
was  commented  upon,  oa  follows:  "This  is  a 
mere  ministerial  duty,  which  the  statute  im- 
poses upon  the  treasurer,  and  peremptorllj'  re- 
quires him  to  perform  upon  the  return  of  the 
roUector  being  duly  made  containing  the  nec- 
essary facts.  He  has  no  discretion  to  e.\;er- 
cise  in  tlie  matter,  and  Is  Invested  with  no 
Judicial  fuu<*tiuna  whatever  In  regard  to  It" 


In  affirming  this  case,  ttat  court  at  appeals 
said  that  "bis  attempt  to  substitute  for  It  hli 
own  unanthMlzed  Judgment  Is  highly  repre- 
hHislble,  and  should  not  pass  without  rebuke. 
Such  conduct  Is  subversive  of  good  order,  and 
detrimental  to  the  public  Interests."  37  N.  Y. 
344.  In  Waldron  v.  Lee,  5  Pick.  329.  where 
It  was  sought  to  compel  the  town  treasurer 
to  act  upon  a  certificate  of  0ie  assessna,  It 
was  said:  "No  more  proper  case  can  arise 
for  an  appllcatlcm  like  the  present  than  where 
those  Intrusted  with  the  collection  of  tbe  rev- 
enue of  tbe  county  refuse  to  perform  tbeir 
duty;  for,  without  a  vigorous  compuls<»7  pow- 
er  upon  the  great  public,  mischief  might  en- 
sue." The  case  of  Common  Council  t.  Whit- 
ney, 53  Mich.  158,  18  N.  W.  62tt.  U  In  pohit. 
In  that  case  It  was  held  that  a  recorder  could 
not  refuse  to  advertise  and  sell  lands  returned 
for  a  deliquent  paving  tax,  on  the  ground  that 
he  bdievea  the  action  of  the  council  in  laying 
tbe  tax  to  be  Illegal,  if  the  proceedings  are  auf- 
flclently  fair  on  their  face  to  protect  ministe- 
rial action,  and  the  work  has  been  dcMW  and 
the  tax,  in  a  great  measure,  paid  In.  Tbe 
cases  from  New  York  indicate  tbat  It  la  with- 
in the  discretion  of  the  court  to  grant  the  writ 
tn  cases  when  the  circumstances  are  such  as 
to  show  that  justice  requires  it,  within  which 
rule  tiie  case  of  Nugent  t.  Brb,  90  MidL  278, 
SI  N.  W.  282,  and  Board  of  Sup'rs  of  Che- 
boygan Ca  T.  Mentor  Tp.,  M  Mich.  386,  U 
N.  W.  160,  would  seem  to  come.  In  the  pres- 
ent case,  we  think,  there  is  nothing  to  take 
tbe  case  out  of  the  general  rule  above  stated. 
The  writ  should  be  Issued  as  pnyedt  the  order 
of  tbe  circuit  court  being  hoebj  affirmed. 
The  other  Justices  concurred. 


SNOW  y.  UcCBACKEN. 

(SuproDe  Court  <^  Hldiigan.    Nov.  6w  1886.) 

TRB8PA.s8n(o  Doo— Action  fob  DAMAoaa— Som 
ciBNCT  or  DBCLAHATio^r— Vbxatious  Atpkau 

1.  In  an  action  for  the  killhu  of  pUintUTi 
chickens  by  defendant's  dog,  a  declaration  at 
leging  that  defendant  was  the  owner  or  possnMf 
of  the  doR,  and  knew  it  to  be  n^schievooa.  and 
in  the  habit  of  killit^  fowls,  need  not  allege 
that  he  negligently  allowed  It  to  run  at  large. 

2.  An  appeal  inTolving  only  the  ralae  of  a 
few  chickens,  and  questioaing  the  sufficiency  of 
the  dechiratlon,  to  which  no  donurrer  was  filed, 
is  frivolous,  and  attorner's  fees  will  be  allowed. 

Emv  to  circuit  court,  Mndcegw  count;; 
Fred  J.  Russell,  Judge. 

Action  by  James  Snow  against  Robot  H. 
McOracken.  .  Judgment  for  plaintiff,  and  de- 
fendant brings  area*.  Affirmed. 

J.  H.  Clark,  for  appellant.  James  Snow.  la 
pro.  per.  (Jerome  E.  Turner,  of  counad),  for 

appellee. 

I  GRANT,  J.  Defendant's  dog  killed  jdaln- 
tilf's  chickens.  Plaintiff  sued  in  Justice  court 
and  filed  a  declaration,  in  which  it  is  alleped 
tliat  the  defendant  was  the  *'owner  or  pufi- 
sessor"  of  the  dog,  ami  that  be  "weU  knew 
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ttiftt  bta  said  dog  was  miechlerous,  and  dlspoB-  ■ 
ed  to  and  In  the  habit  of  kltllng  fowls."  Plain- 
tiff recovered  a  Judgment  of  |22  In  the  Justice 
court  Defendant  appealed  to  the  drcnlt 
court,  where  a  Jury  rendered  a  verdict  against 
him,  the  amount  at  which  Is  not  shown  by  the 
record.  No  objection  was  made  to  the  decla- 
ration In  the  Justice  court,  the  defendant 
pleading  the  general  Issue.  Upon  the  trial  In 
the  circuit  court  defendant's  counsel  objected 
to  the  introduction  of  any  evidence,  upon  the 
ground  that  the  declaration  did  not  state  a 
case,  and  at  the  close  of  the  testimony  re- 
quested the  court  to  direct  a  verdict  for  the 
defendant.  The  record  discloses  no  reason 
other  than  that  above  given  for  the  objection 
or  for  the  request.  Three  objections  appear 
DOW  to  be  made  in  his  brief:  (1)  That  the 
declaration  does  not  allege  that  the  defendant 
was  the  owner  or  keep«r  of  the  dog  at  -the 
tlnie  of  the  Injury,  or  (2)  that  he  knew  his 
mischlevona  bablta.  or  that  he  negligent- 
ly allowed  him  to  run  at  laige.  The  first 
and  second  objections  are  answered  by  the 
fAct  that  the  dedarattcm  doea  allege  that  he 
was  the  owner  or  possessor,  which  la  the 
same  as  keeper,  and  that  he  did  know  of  hts 
vicious  habits.  The  third  objection  is  an- 
swered by  stating  that  it  Is  unnecessary  to  al- 
lege that  he  negligently  allowed  the  dog  to 
nm  at  large.  The  lame  clearly  presented  by 
the  declaration  was  that  the  defendant  own- 
ed or  kept  a  dog,  which  killed  plalntKTs  chlck- 
ena,  and  that  he  knew  the  charactw  of  the 
dog.  If  he  desired  a  more  q>eclflc  declara- 
tion, he  should  have  demurred.  The  case  is 
friv<^VB  In  both  the  amount  involved  and  the 
qoestions  raised.  The  appeal  is  therefore  vex- 
atious, and  plaintiff  will  be  allowed  an  addi- 
tional attwn«y  fee  of  f30  for  a  vexatious  ap- 
peaL   The  other  Justices  concurred. 


HAND  V.  OSGOOD. 
(SnpreiDe  Court      Michigan.    Nov.  5.  1895.) 
Statotb  or  Fbaudi  — Parol  Lkabb  — Breach  or 

'  CoitTBAOT. 

A  parol  contract  for  a  lease  of  land  for 
one  year  wl<h  the  privily  of  three,  at  9100  per 
jear.  is  wiQiin  the  statute  of  frauds. 

Error  to  circuit  court,  Lenawee  county; 
Victor  H.  Lane,  Judge. 

Action  by  Heman  Hand  against  Edmond 
Osgood  for  breach  of  contract  to  lease. 
From  a  Judgment  for  plaintiff,  defendant 
brings  error.  Keversed. 

Fattereon  &  Flynn,  for  appellant  Wood 
&  Bird  and  Walter  O.  Burrldge,  for  appellee. 

GRANT,  J.  Plaintiff  instituted  this  suit 
to  recover  damages  for  the  violation  of  an 
executory  parol  agreement  that  defendant 
would  execute  a  lease  to  him  of  certain 


I  lands  for  one  year,  with  the  privilege  of 
threes  at  the  annual  rental  of  9100  per  year. 
The  court  instructed  the  Jury  that,  if  they 
found  such  to  be  the  contract,  the  plaintiff 
was  entitled  to  recover  as  damages  the  dif- 
ference between  the  market  value  of  the 
lease  and  what  he  agreed  to  pay  for  It  It 
Is  conceded  that,  If  this  was  a  contract  for 
a  lease  for  a  longer  period  than  a  year,  It 
Is  void  under  the  statute  of  frauds.  2  How. 
Ann.  8t  {  6181.  It  Is  settled  that  such  a 
contract  unexecuted,  cannot  form  the  basis 
of  an  action  or  of  a  defense.  Salb  v.  Gamp- 
beU,  65  Wis.  406,  27  N.  W.  45;  Carney  v. 
Mosher,  97  Mich.  654,  56  N.  W.  B35;  Grimes 
V.  Van  Vechten,  20  Mich.  410;  Hall  v.  Sonle, 
11  Mich.  4SH.  Tb6  Mmtentitn  of  the  plaintiff 
is  that  the  contract  may  be  performed  with- 
in one  year,  and  Is  therefore  good  for  that 
period,  in  supiwrt  of  which  he  cites  Barton 
T.  Gray,  67  Mich.  634,  24  N.  W.  638;  Whiting 
V.  Ohlert,  62  Mich.  462,  18  N.  W.  219;  Blake 
T.  Voight  (N.  T.)  31  N.  E.  266.  In  Whiting 
V.  Ohlert  the  sole  question  decided  was  that 
a  parol  agreement  tor  a  year's  lease,  to  be- 
gin In  the  future.  Is  valid.  Barton  v.  Gray 
goes  BO  further  than  to  hold  that  the  stat- 
ute of  frauds  does  not  apply  to  contracts 
which  leave  it  uncertain  whether  they  may 
ot  may  not  be  pa*fonned  within  a  year,  or 
which  depend  upon  a  contingency  that  may 
happMi  within  the  year.  Blake  v.  Voight 
holds  that  a  verbal  omtract  which  contains 
an  <9tion  allowing  either  party  to  terminate 
it  within  a  year  is  not  within  the  statute^ 
although  without  the  <4»tlon  it  would  be  with- 
in the  statute.  Neither  of  these  cases  Is  like 
the  present  or  affords  any  light  In  constru- 
ing this  contract  Counsel  for  the  defendant 
do  not  ai^e  the  question,  but  assume  that 
the  lease  was  to  be  for  three  years.  We  have 
been  unable,  after  considerable  search,  to 
find  any  case  invidvlng  such  a  contract,  or 
one  which  affords  us  any  light  We  think, 
however,  upon  principle,  that  It  Is  within  the 
mischief  which  the  statute  Is  designed  to 
prevent  The  contract  contemplated  a  lease 
for  three  years,  and,  so  far  as  the  defendant 
is  coQcerued,  it  is  absolute.  Plaintiff  has 
not  exercised  his  option,  and  asked  for  a 
contract  for  a  year.  He  comes  Into  court  re- 
lying upon  a  parol  contract  by  which  be  was 
entitled  to  a  lease  ^or  three  years.  His  case 
appears  to  have  been  tried  upon  that  theory, 
for  his  damaRes  were  not  limited  to  one  year. 
The  defendant  could  not  have  complied  with 
the  contract  by  tendering  a  lease  for  a  year, 
nor  could  the  plaintiff  compel  the  execution 
of  a  lease  for  a  year,  because  such  contracts 
contemplate  the  exercise  of  the  option  after 
the  execution  of  the  lease.  It  follows  that 
the  agreement  Is  void  under  the  statute,  and 
cannot,  therefore,  be  made  the  basis  for  a 
recovery  for  a  breach  of  contract  Judgment 
reversed,  and  new  trial  ordered.  The  other 
Justices  concurred. 
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BLACK  V.  OITT  OF  MANISTEE. 
(Snpreme  Ccurt  of  Mlchisan.    Nov.  6.  1885.) 

IKJUBT  BT  DsFEOTIVK  SiUKWALK  —  CONTKIBUTORT 

Nbglioencb. 
One  who  goes  od  an  icy  iddewalk  in  tbe 
daytime,  knowing  it  to  be  dangerons.  cannot  re- 
oover  for  injuriea  resulting  from  a  fall  thereon. 

Error  to  circuit  court,  ilanlstee  county; 
James  B.  McMabon,  Judge. 

Action  by  Eva  Black  against  tbe  city  of 
Manistee  to  recover  for  injuries  caused  by  a 
defective  sidewalk.  .  There  was  a  judsment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

.Snurthwaite  &  Fowler,  for  appellant.  Pe- 
ter T.  Glassmli-e,  for  appellee. 

HOOKER,  J.  Plaintiff  appeals  from  a 
Judgment  upon  a  verdict  directed  by  the 
circuit  Judge.  Her  action  was  for  damages 
received  by  slipping  down  upon  ice  which  had 
accumulated  upon  a  sidewalk.  The  neglt- 
gence  complained  of  related  to  the  construc- 
tion of  the  walk,  whereby  It  Is  claimed  that 
the  accumulation  of  ice  and  snow  was  in- 
creased and  made  more  dangerous  than  it 
would  naturally  have  been  upon  a  better  lo-' 
cated  and  constructed  walk.  The  fall  occur- 
red in  the  daytime,  when  the  plaintiff  was 
walkhig  upon  the  sidewalk.  She  admits  that 
she  saw  the  ice  before  stepping  upon  the 
place  where  she  fell;  that  she  knew  it  was 
dangerous,  but  proceeded  without  taking 
hold  of  the  hand  rail,  because  she  had  a  book 
and  parcel  tu  her  hand,  and  was  afraid  that 
she  would  slip  under  the  hand  rail  to  the 
ground,  a  distance  of  three  or  four  feet  be- 
low. It  was  not  a  ca^e  where  to  proceed  was 
the  only  alternative.  From  her  own  state- 
ment she  knew  tbe  walk  was  dangerous,  yet 
chose  to  risk  it.  She  tmtlfled  that  she 
thought  there  was  as  much  danger  in  retra- 
cing her  steps  as  in  going  on;  but,  if  that  is 
BO,  she  should  have  retraced  her  steps  earlier. 
Where  a  person  actually  sees  the  danger  be- 
fore the  accident,  there  is  as  great  reason 
for  him  to  avoid  it  as  there  is  for  the  munici- 
pality to  provide  against  It  beforehand.  She 
could  as  well  Judge  of  tbe  safety  of  this 
icy  walk  from  Its  appearance  at  the  time  as 
the  authorities  could  anticipate  the  danger 
when. the  walk  was.  ccmatructed.  The  alle- 
gation of  her  declaration'  that  she  was  with- 
out fault  is  not  supported  by  the  evidence, 
and  we  think  tbe  Judgment  oi  the  circuit 
court  should  be  afflrmed.  The  ciQier  jiu- 
tices  concurred. 

SAXTON  et  sL  T.  KRBIN. 

(Supreme  Court  of  Michigan.    N«v.  6,  18^.) 

CoS-TRAOT  VOB  SaLB  OF  LUMBBB  —  PBRFORHAXOI 
BT  A.  PdBOHASBR. 

8  How.  Ann.  St.  1!  8427a-8427c,  giving 
laborers  a  Ilea  on  lumber,  provides  that  no  sudi 
claim  shall  "remain  a  lien"  unlefla  there  shnll 
be  filed  a  statement  within  30  days  after  tbe 


completion  of  raeh  labor;  and  that  any  nl? 
"during  the  time  limited  for  the  &hng  of  said 
statement  shall  in  no  way  affect  such  lien." 
Held  that,  where  a  purchaser  of  lufcil>pr  agrees 
to  pay  for  it  as  received  and  scaled,  and  the  sdl- 
er's  employes,  on  delivei?  of  the  lumber  wittun 
30  days  after  mnniifacture,  file  liens  in  ezcen  of 
its  value,  Bach  purchaser  is  justified  in  declinins 
to  pay  for  the  lumber  until  released  fnm  miih 
liens  or  iLdemnified. 

Error  to  circuit  court,  Manistee  comtty; 
James  B.  McMahon,  Judge. 

Action  by  Lyman  P.  Saxton  and  otlim 
against  Franz  Krein  to  recover  damages  for 
failure  of  defendant  to  comply  with  his  con- 
tract for  purchase  of  lumber  from  philntifTs. 
There  was  a  Judgment  for  defendant  Plain- 
tiffs bring  error.  Affirmed. 

George  L.  HlUlker,  for  appellants.  McAl- 
vay  &  Grant,  for  appellee. 

McGRATH.  C.  J.  Plaintiffs,  tbe  owners  of 
a  mill  at  Pomona,  in  October,  1882,  contract- 
ed to  deliver  to  defendant  at  Oopemlsh,  a  sta- 
tion 2^2  miles  from  Pomona.  630,000  feet  of 
lumber,  which  defendant  was  to  pay  for  as 
delivered  and  scaled.  Plaintiff  commenced 
at  once  to  get  out  the  logs,  and  In  January 
following  delivered  5,000  feet  of  lumber, 
which  was  paid  for  upon  orders  given  I>y 
plaintiffs  to  their  employ^.  Two  car  \oadt. 
were  sent  by  rail  on  February  IQtb,  and  three 
car  loads  were  shipped  March  1st,  but,  ow- 
ing to  a  strike  upon  the  railroad,  these  r:irf- 
did  not  arrive  in  defendant's  yard  until 
March  9th  and  March  19th.  This  lumirr 
has  been  paid  for,  but  not  until  after  tbe 
employes  of  plaintiffs  had,  on  March  2l8t,  at- 
tached the  same  under  the  log  lien  act 
Plaintiffs  made  no  further  tender  of  lumbtf. 
biit  bring  this  action,  claiming  a  breach  ot 
the  contract,  in  that  defendant  refused  to 
pay  for  tbe  luml>er  as  delivered  and  scaled, 
and  in  consequence  plaintiffs'  employ^  filed 
statements  of  lien,  and  plaintiffs  were  cow- 
pelled  to  suspend  operations.  Defendant  was 
absent  from  Copemlsb  from  February  IStb 
until  March  13th.  The  first  two  of  the  five 
cars  had  been  imloaded  and  scaled.  After 
this  delivery,  and  before  defendant's  retunl, 
one  of  the  plaintiffs  had  appeared  upon  tbe 
premises  in  company  with  one  Toung.  an 
employe  of  plaintiffs,  and  pointed  out  to  the 
latter  the  lumber  which  had  been  deUvereJ. 
Young  then  proceeded  to  stamp  not  only  tb« 
lumber  which  luid  been  delivered,  but  thai 
which  was  upon  tbe  other  three  can,  which 
were  still  upon  tbe  railway  grounds  awaiting 
delivery,  with  his  (Young's)  nam&  On  de- 
fendant's return  he  found  this  condition  ot 
matters.  Plaintiffs  interviewed  him,  asking 
pay  fortbe  lumber.  Employ^  presented  orders. 
The  five  car  loads  of  lumber  amoanted  to  be- 
tween $300  and  $400.  Plaintiffs  were  Indebt- 
ed to  Young  about  $60.  One  Wagner 
sented  an  order  for  $2U0,  and  claimed  several 
hundred  dollars  more  to  be  due  blm.  Tbrve 
others  had  orders.  Thirteen  claims  were 
filed,  aggregating  $1,000.    Defendant  dedio^ 
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ed  to  pay  nntll  them  claims  were  discharged, 
or  he  was  secured  a^Inst  them.  The  sole 
qneHtion  Is  whether  deTeodant  was  Jnstlfled 
In  declining  to  pay  for  the  lumber  delivered, 
tmder  the  circomstaDcea,  until  the  lumber 
was  released,  or  he  was  indemnified.  The 
statute  gave  to  plaintiffs*  employ^i  a  lien  up- 
on this  lumber.  It  provides  that  no  snch 
claim  "shall  remain  a  lien  unless  a  statement 
thereof  shall  be  filed;  that  such  statement 
shall  be  filed  within  30  days  after  the  com- 
pletion of  such  labor;  and  that  any  sale  of 
the  products  during  the  time  limited  for  the 
filing  of  said  statement  shall  In  no  way  afldct 
such  lien,  but  that  such  lien  shall  r«nain  and 
he  enforced  against  sneh  product,  In  whose- 
soever  possession  the  same  shall  be  found." 
S  How.  Ann.  fit.  H  &^a-8127c.  In  Halfley 
T.  Paynes,  87  Mich.  S35,  It  was  held  that  the 
lien  for  cuttliur  logs  provided  1^  Act  No.  185 
of  1873  could  not  be  enforced  as  against  one 
who  purchased  from  the  debtor  without  no- 
tice of  the  claimant's  lien,  as  shown  by  the 
petition  on  file,  or  by  his  actual  prasessioa 
The  court  held  that  the  statute  contained  no 
express  provision  that,  in  the  absence  of  a 
statement  filed,  the  lien  would  exist  and  over* 
ride  the  rights  of  honest  purchasers  who  have 
no  means  of  knowing  anything  about  the 
claims.  In  that  case  the  court  say  that  the 
act  is  abstractly  susceptible  of  an  Implica- 
tion that  a  party  may,  without  writing  or 
possession,  and  without  giving  notice  1^  rec- 
ord or  otherwise,  maintain  and  assert  a  rigiA 
'  of  Uen  paramount  to  the  title  of  a  bona  fide 
pocchaser  frmn  the  actual  owner  and  pos- 
meeaos,  but  they  decline  to  so  construe  the 
act,  in  the  absence  of  express  provisions  to 
that  effect  The  present  statute,  however, 
expressly  ixwldea  that  any  sale  or  transfer 
of  the  product  during  the  time  limited  for 
flliiq;  the  statement  shall  in  no  way  affect  the 
lien.  In  Federspiel  v.  Johnstone,  87  Mich. 
803,  40  N.  W.  5S1,  the  owner  of  the  logs  had 
paid  the  contractor  in  full  for  the  work,  but 
the  court  held  that  the  Uen  was  not  affected 
therein.  The  statute  creates  the  lien,  and 
contlnnes  it  In  force  tax  SO  days  after  the 
performance  of  the  labor.  These  Uens  were 
In  force  when  defendant  refused  to  pay  for 
the  lumber  dellvned.  Any  payment  made 
by  him  at  that  time  would  have  been  at  his 
own  peril,  and  the  drcumstances  fully  Justi- 
fied his  refusal  to  pay.  The  court  left  the 
questtcm  of  defendant's  good  faith  to  the  jury, 
but,  under  the  fftcts,  his  motives  were  Immsp 
teriaL  The  Judgment  is  affirmed.  The  oth- 
er Justices  concurred. 
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fSiiprem*!  Conrt  of  Michigan.    Nov.  6,  1805.) 

Libel — Words  Actio:«able  pkr  8b  —  Maliciocs 
is'tkmfekencr  witk  contract. 

1.  A  letter,  written  of  plaintiff,  to  the  Jiidse 
preiridine  at  thv  Mai  of  an  nrtion  to  which  pliiin- 
tiff  was  a  party,  otating  that,  If  the  judge  wished 


to  know  what  kind  of  a  man  plnlntlft  was,  the 
writer  could  tell  him;  "he  Is  a  liar  and  dead  beat 
of  the  first  order,  and  I  would  like  to  sue  bim, 
ond  get  what  he  owes  me," — ia  libelous  per  se. 

2.  Plaintiff,  an  inventor  and  machinist,  en- 
tered into  ft  contract  with  a  firm  to  design  and 
constmct  for  them  a  machine  which  wonld  pro- 
duce certain  results.  I>efeDdant  was  employed 
by  the  firm  as  their  manager  at  their  factory, 
and  the  teats  to  be  made  of  the  machine,  in  (»der 
to  discover  whether  or  not  it  satisfied  the  re- 
quirements of  the  contract,  were  to  be  mitde  un- 
der his  superviaion.  Maliciously,  and  without 
Eooil  cauKe,  he  persuaded  the  firm  to  reject  the 
machine,  which  they  would  have  accepted,  but 
for  hla  conduct  Held,  that  defendant  was  lia- 
ble 

Error  to  circuit  court.  Washtenaw  coun^; 
Edward  D.  Klnne,  Judge. 

AcUon  by  Benjamin  B.  Moi^an  against  Fred 
O.  Andrews  to  recover  for  a  llbetous  letter  al- 
leged to  have  bem  wrltt«i  of  idalntlff  by  de- 
fendant, and  for  defendant's  malicious  inter- 
ference with  a  contract  between  plaintiff  and 
third  persons.  There  was  Judgmoit  for  plain- 
tiff, and  defendant  brhigs  error.  Affltmed. 

J.  Winard  Babbitt  (A.  J.  Sawyer,  ctf  coun- 
sd),  for  appelant  Haybury  &  Lucking,  for 
appellee. 

LONG,  J.  December  28,  1887.  plaintiff  en- 
tived  into  a  written  contmct  with  Henry  B. 
Glover  and  Enoch  0.  Bowling  to  construct  a 
dren-stay  machlnew  Payments  were  to  be 
made  from  time  to  time  as  the  work  pro- 
gressed, until  91,200  was  paid,  and  paymente 
were  to  be  made  up  to  $2,000  when  machine 
vras  cmnpleted  and  a  satisfactory  test  made. 
It  was  also  provided  that  further  payments 
were  to  be  made  tqi  to  920,000  out  of  moneys 
earned  by  the  machine.  The  contract  contain- 
ed a  Rtipulatlfxi  that  the  machine  must  be  sat- 
latectorily  completed.  Plaintiff,  etalmlng  that 
the  machine  was  completed,  brought  salt  In 
the  Wayne  circuit  court  against  GHovo:  &  Bow- 
ling for  the  price.  He  was  defeated  In  that  ac- 
tion, and  no  appeal  was  taken.  The  court 
held,  hi  that  case^  that  the  test  must  be  satls- 
tactany  to  Glover  &  Bowling.  During  ttie 
progress  at  that  trial,  the  plaintiff  dalms  that 
the  defaidant  in  the  present  case  wrote  Judge 
Hoemer,  befoe  whom  the  trial  was  then  be- 
ing had,  the  f<dlowlng  letter:  "Ann  Arbor, 
Mich.,  11—17—^92.  Judge  Hoemer:  If  yon 
wish  to  know  what  kind  of  a  man  Morgan,  of 
Ann  Arbor,  is,  I  can  tell  you.  He  Is  a  liar  and 
dead  beat  of  the  first  order,  and  I  would  like 
to  sue  him*to  get  what  he  owes  me.  Respect- 
fully, George  Dunn."  The  declaration  in  the 
present  case  contains  several  counta  Hie  sec- 
ond and  third  counts  are  for  libel,  and  the 
above  letter  is  set  out  as  the  article  relied  up- 
CHL  The  third  count  sets  out  the  making  of 
the  omtract  with  Glover  ft  Bowling,  the  com- 
pletion of  the  machine,  the  delivery  of  It  to 
Glover  ft  Bowling,  fbgSr  refuse  to  pny  fbr  it, 
the  suit  in  the  Wayne  drcult  court,  and  the 
letter  claimed  to  have  been  written  by  de- 
fendant Andrews.  In  this  count  it  in  alleged 
that  the  defendant  had  been  Interpsted  in  the 
bualness  with  Glover  ft  Bowling,  and  was  tu- 
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terested  In  the  outcome  of  the  stdt,  took  an 
active  part  In  the  trial,  both  as  a  witness  and 
furnishing  evidence  to  the  defendants.  The 
fourth  count  sets  out,  substantially,  tliat  plain- 
tiff mis  a  mechanic,  machinist,  and  luventcx, 
and  that  Glover  &  Bowling  v/ere  niaklnx  dress 
stays  by  hand  at  Yi)sllantl  when  the  contract 
was  made  between  the  parties  tor  the  manu- 
facture 0^  the  machine.  It  sets  out  the  con- 
tract in  full,  and  then  avers  that  plaintiff  "en- 
tned  upcm  the  designing  and  constructing  (tf 
such  a  machine  as  is  described  hi  aad  called 
for  by  said  contract,  and  worked  upon  the 
same  by  and  with  the  consent  of  the  said  Olo- 
ver  &  Bowling  until,  to  wit,  on  or  about  the 
1st  day  of  January,  1890,  when  be  had  com- 
pleted the  said  machine,  ready  for  the  flnal 
test  and  acceptance  by  said  Glover  &  Bowling, 
under  said  contract;  and  said  machine  was 
equal  In  all  respects  to  the  requirements  of 
the  said  contract;  and  ought  to  have  been  ac- 
cepted by  the  said  Glover  &  Bowling;  and 
plaintiff  had  expended  upcm  said  machine,  Id 
the  construction  thereof,  in  labor  and  mate- 
rials, upwards  of  $4,000,  a  portion  of  the 
same,  to  wit.  fl,200,  being  the  means  of 
aald  Glover  &  Bowling,  and  the  remainder 
of  the  same  being  the  means  of  the  plain- 
tiff. And  tbe  said  defmlant  was  connected, 
in  some  way  unknown  to  the  plaintiff.  In  the 
business  witii  aatd  Glover  &  Bowling  during 
most  of  the  time  of  tbe  building  of  said  ma- 
chine, and  during  all  of  the  lattor  part  of  the 
time,  to  wit,  from  the  Ist  day  of  January,  1889, 
and  thereafter,  and  particularly  during  all  the 
time  of  the  trial  tests  of  said  macfabie  and  of 
the  dlfferoit  parts  thereof,  which  were  made  at 
the  factory  of  fbe  said  Glovw  &  Bowling, 
where  also  the  said  defendant  was  engaged  as 
superintendents  manager.  And  plalntlfT  fur- 
ther avers  that  said  defendant,  with  intent  to 
Injure  the  plaintiff,  and  falsely,  wrongfully, 
wickedly,  and  maliciously,  did,  by  taking  ad- 
vantage of  his  said  poeltlm  aforesaid,  by 
subtle  device  falsehood,  deceit,  and  fraud, 
cause  and  procure  the  said  Glover  &  Bowling 
to  refuse  to  acc^t  the  said  matihlne,  and  to 
refuse  to  pronounce  tbe  test  thomf  satisfiic- 
tory,  and,  by  means  of  such  fraud  and  false- 
hood, caused  and  procured  said  Glover  &  Bow- 
ling to  reject  said  machine;  whereas  in  truth 
and  In  fbct  the  said  machine  would  and  did 
manufacture  one  thousand  gross  and  upwards 
of  said  dress  stays,  per  day  of  tea  hours,  pink- 
ed, and  equal,  as  a  flniafaed  product,  to  the 
handmade  stays  of  tlie  said  Glover  &  Bowling, 
as  made  at  the  time  said  contract  was  entered 
Into,  and  in  all  respects  said  machine  was 
equal  and  superior  to  the  machine  contracted 
for  in  said  contract,  and  the  same  ought  to 
have  been 'accepted  as  satisfactory  by  the  said 
Glover  &  Bowling,  and  tney  would  have  so  ao 
cepted  the  same,  and  paid  tbe  plafaitlff  there- 
for, according  to  the  terms  of  the  contract,  but 
for  the  false,  fraudulent,  and  malidots  con- 
duct and  madiiuatlona  and  devices  of  the  de- 
fendant aforesaid.  And  by  means  of  roch 
wrongs  and  Injuries,  falsehood  and  malice,  of 


the  defendant  as  aforesaid  plaintiff  was  de- 
pi-lved,  not  only  of  the  ^x^ts  of  said  contract, 
but  wholly  loKt  all  that  he  had  expended  upon 
tbe  cmistructiiMi  of  the  said  machine  as  afore- 
said." 

The  proofs  tended  to  show  that  the  philntllT 
expended  a  large  amount  ut  money  in  the  con- 
struction of  said  machine,  about  $3,U00  of  his 
own  money.  He  was  about  two  years  at  work 
upon  it,  and  completed  It  about  December  l, 
1889.  That  Glover  &  Bowling  put  off  payment 
until  March  1, 1890,  when  they  finally  rejectol 
it  That,  while  the  machine  was  In  ^rocew 
of  construction,  a  change  took  place  in  the 
business  of  Glover  &  Bowling,  by  which  they 
added  a  feature  to  the  dress  stays  which  tbe 
machine  was  not  designed  or  calculated  to 
make,— that  Is,  a  metal  tip  was  put  at  each 
end  of  ^e  steel  forming  the  basis  of  the 'stay. 
This  was  called  "tlpphig."  The  tipped  article 
very  soon  displaced  the  untippud  lu  the  mar 
ket,  largely,  and  the  result  was  that  the  ma- 
chine became  less  desirable.  That,  while  tUs 
was  being  developed,  a  change  took  place  Id 
the  busing  of  Glover  &  Bowimg,  by  which 
Bowling  retired  from  the  manag^ent,  and,  Id 
October,  1889,  a  corporation  was  formed,  and 
defendant,  who  before  Ibat  bad  been  book- 
keeper for  Gk>ver  &  Bowling,  became  a  stock- 
holder In  the  eorp(Hmtlon  to  tbe  amount  or 
$10,000,  and  manager  of  the  ccmcem.  He  was 
tbe  son-in-law  of  Bowling,  and  plabitUC  claims 
that  the  testimony  tends  to  show  tbat.  daring 
the  latto-  part  ot  bis  wwk  on  the  ma<dihw,  flie 
defendant  set  out  systematically  and  mali- 
ciously tocause  Glover  &  Bowling  to  reject  tbe 
machine,  and  that  by  defendant  Andrews' 
malicious  cmduct  and  influraice  and  fnod  and 
decdt  he  caused  Glover  &  Bowling  to  reject 
It  Tbe  corporation,  it  Is  claimed,  had  no  di- 
rect interest  In  tlie  machine,  and  that  no  con- 
tract relatlona  existed  between  tbe  plaintiff 
and  It.  On  the  atbsx  hand,  tbe  defendant  oon- 
teuda  that  there  is  no  c^ence  whatever.  In 
the  record  ha%,  that  he  maliciously,  and  with 
fiilsehood  and  deceit,  caused  Gkiver  ft  Bowl- 
big  to  reject  tbe  machine. 

There  Is  no  evidence  that  Glover  ft  Bowling 
ever  accepted  the  machine,  nor  Is  there  any 
direct  evidence  that  tUey  would  have  accepted 
it  but  for  the  deceit  and  fraud  of  dtf endant 
Andrews.  Fraud  Is  seldom  shown  by  direct 
proof,  but  by  facts  and  drcnmstances  tak« 
together,  and  the  Inferences  to  be  drawn  them 
from.  Ross  v.  Miner,  67  Mich.  412.  35  N.  W. 
60.  Tbe  rule  is  that  fraud  may  be  proved,  the 
same  as  any  other  fact,  by  facts  and  drenm- 
stances  which  satisfy  the  mind;  and  It  Is  a 
question  for  the  Jury  when  there  Is  any  evi- 
dence to  warrant  tbe  finding.  Preedman  t. 
Oampfleld.  02  Mlcb.  118.  52  N.  W.  930.  Tbe 
defendant  admits  that  he  advised  Glovtt  & 
Bowling  against  the  machine.  Many  timeo. 
when  idalntlff  desired  goods  for  the  purpose  <>f 
testing  the  machine,  be  refused  to  funiisb 
them,  though  he  had  be«i  directed  by  Qloro- 
ft  Bowling  to  himldi  them.  According  ta 
some  of  the  wltnesBes,  he  cmstantly  pst  ob- 
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stacIflB  In  fhe  vaj  of  the  plaintiff.  In  blB  work  , 
on  the  machine  and  In  testing  It  Glover  & 
Bowling  would  apparently  be  pleased  with  the 
tests  made,  and,  after  a  few  nuxuentB*  coaver- 
satiui  with  Andrews,  thereafter  would  almost 
Immediately  come  a^n  to  plaintiff,  and  say: 
"YoD  need  ntA  do  anything  further  with  this. 
There  Is  a  question  about  it  You  better  let 
them  alone."  It  would  not  profit  the  parties 
or  the  profession  to  s^  out  at  tengtb  the  many 
facts  and  drcnmstances  detailed  In  the  rec- 
ord,  showing  the  conduct  of  the  defendant 
ton-ards  the  plaintiff  and  the  machine.  If  the 
testimony  be  true,  he  was  in  the  habit  of 
speaking  of  and  to  the  plaintiff  hi  the  most 
slighting  terms,  constantly  disparaging  the  ma- 
chine and  its  work,  when  the  tests  were  be- 
ing made  to  induce  Glover  &  Bowling  to  ac- 
cept it  There  is  little  doubt  from  the  testi- 
mony, that  Glover  &  Bowling  would  have  ac* 
cepted  it;  but  under  the  contract  as  b^  In 
the  trial  of  the  case  against  Glover  &  Bowl- 
ing, they  had  the  rl^t  to  reject  it  without  giv- 
ing any  reason  therefv.  In  the  present  case, 
the  onb^  theory  upon  which  the  plaintiff  had 
a  right  to  recover  was  that  they  would  have 
accepted  it  but  for  the  fraud  and  deceit  of  the 
defendant  We  think  there  is  evidence  in  the 
case  from  whl^  the  Jury  min^t  infer  that  It 
was  due  to  the  misconduct  of  the  defendant 
that  the  machine  was  not  accepted.  There 
was  also  some  evidence  that  the  letter  set  out 
in  Uw  recOTd  was  written  by  the  defendant 

The  court  directed  the  Jury,  upon  each  <rf 
these  counts,  as  follows:  "There  are  two 
counts  or  causes  of  action  In  the  declaration, 
and  the  plaintiff  may  recover  upon  one  or  both 
counts,  or  upon  neither  of  tbem,  as  yon  may 
find  the  Ikcts  of  the  case  under  the  evidence 
submitted  to  you.  Now,  if  you  find  that  the 
defendant  wrote  this  letter,  then  the  plaintiff 
Is  oitltled  to  recover  In  this  actitn  both  ac- 
tual and  what  is  known  as  'exemplary*  dam- 
ages. The  letter  Is  libelous  per  se;  and  if 
you  find  fnxu  the  evldmce  that  It  was  written 
by  the  defendant,  you  will  award  to  the  platai- 
tlff  such  damages  as  in  your  Judgment  will 
compensate  him  for  the  wrongs  inflicted  by 
the  defendant  As  to  the  second  count  If  yon 
find  from  the  evidence  that  the  defendant  ma- 
Uciously  and  without  good  cause  penuaded 
Mr.  Glover  to  reject  the  machine,  and  that  Mr. 
Glover  would  have  accepted  the  madilne  but 
for  such  malicious  inducements  on  the  part  of 
the  defendant  thai  the  plalnttfl  Is  entitled  to 
recover  In  this  action  for  the  damages  done 
him  thereby.  If  the  machine  was  rejected  by 
Mr.  Glover  and  Mr.  Bowling,  or  by  Mr.  Glover 
acting  for  them  both,  because  hi  their  opin- 
ion, or  In  his  (pinion,  it  did  not  correspond  to 
the  undertaking  In  that  contract  or  if  they, 
or  either  of  them,  rejected  it  for  any  cause 
irtiatever,  other  than  the  influence  at  the  de- 
fendant, then,  on  that  branch  ot  the  case, 
your  verdict  must  be  for  the  defendant" 
This  charge  very  fiilrly  states  the  law  ap- 
plicable to  such  cases.  The  case  of  Cbiid^  v. 
At^hisoD.  23  Fla.  206,  1  South.  931,  is  direct- 


ly In  point.  Tba  plaintiff  there  was  a  super- 
intendent In  a  brick  manufactory,  and  alleged 
that  his  discharge  was  procured  by  the  ma- 
licious Interference  of  the  defendant  It  was 
held  that  although  no  action  lay  against  the 
employer  for  his  discfaawe,  yet  plaintiff  ml^t 
recover  against  a  third  pawm  who  had  ma- 
liciously procured  his  dlTCbarga  It  was  said 
by  the  court:  "Merely  to  persuade  a  person 
to  Inreak  his  contract  may  not  be  wrongful  In 
law;  stlU,  if  the  pereuasicHi  be  used  for  an  in- 
direct purpose  of  Injuring  the  plaintiff,  or 
benefiting  tlie  defendant  at  the  expenw  of  the 
plaintiff,  it  is  a  malicious  act,  which.  In  hiw 
and  fact,  la  wrongful,  and  therefore  action- 
able." 6ee,  also.  Rice  v.  Manley.  66  N.  Y.  82; 
Benton  v.  Pratt,  2  Wend.  385.  In  Rice 
Manley,  <ne  Stebbins  agreed  verbally  to  sell 
to  Rice  a  large  quantity  of  cbeeae.  The  con- 
tmct  was  not  enforceable,  because  within  the 
statute  of  ftauda  Manl^  Induced  Stebbins 
to  believe  that  Rice  did  not  want  the  cheese, 
and  himself  purdiased  It  ^m  Stebbins,  who 
would  otherwise  have  delivered  it  to  Rice,  as 
agreed.  It  was  held  that  Manley  was  liable 
hi  damages  to  Rice  for  his  fraudulent  Inter- 
fei«nce  with  the  conttact  notwithstanding 
Stebbins  was  not  in  any  wise  liable  to  Rice. 
So,  In  Benton  v.  Pratt,  the  contract  was  void 
under  the  statute  of  frauds;  yet  the  court 
held  that  a  recovery  could  be  had  against  a 
third  pwson  who  maliciously  Interfered  with 
the  contract  for  his  own  gain  or  profit  Of 
course,  this  rule  would  not  prevail  where  the 
party  sought  to  be  charged  In  damages  was 
acting  In  lawful  exercise  of  some  distinct 
right  for  the  quo  anlmo  ramstltutes  a  large 
part  of  the  gist  of  tbe  actitm;  but  here  the 
declaration  diarges  both  malice  and  fraud, 
and,  as  expressed  by  Pollock^n  his  work  tm 
Torts,  "there  must  be  a  wrongful  Intent  to  do 
harm  to  the  plaintiff  liefore  the  right  of  action 
for  procuring  the  breach  of  the  contract  can 
be  established." 

Oounsti  ai^oes,  howev^,  that  tbe  defendant 
Mauds  on  the  same  footing  with  Glover  ft 
Bowling,  because  he  was  interested  in  the  cor- 
poration, and  was  manager,  and  bad  an  lut»- 
est  in  the  machine.  There  was  no  contract 
relation  between  plaintiff  and  the  defendant 
By  tbe  terms  of  the  contract,  it  was  the  right 
(a  Glover  ft  Bowling  to  reject  tbe  machine  if 
not  satisfactory;  but  defendant  had  no  right 
to  reject  or  to  unlawfully  and  maliciously  in- 
terfere with  the  acceptance  of  It  by  Glover  ft 
Bowling.  The  fact  that  defmdant  Andrews 
had  an  Interest  in  the  business  as  a  stockhold- 
er would  give  him  the  undoubted  right  to  ex- 
press his  opinhm  freely  about  the  machine; 
but  Uils  actlcHi  Is  framed  upon  his  malicious 
and  wiUfttl  fraud  and  d^ctft  in  inducing  the 
reijectikm.  It  was  upon  these  lines  that  the 
court  bdow  let  the  case  go  to  the  Jury,  as  the 
court  charged  that  defendant  had  tbe  right  to 
express  fredy  bis  convictions  about  tbe  ma- 
chine, and  could  be  held  liable  only  on  the 
thecny  that,  without  good  cause,  and  actuated 
by  111  will  and  malice  towards  ^alntlfl,  be 
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nought  to  Injnre  Um  Inducing  Olorer  & 
Bowling  to  reject  the  machine. 

It  iB  also  contended  tbat  the  court  erred  In 
the  admlBslmi  ct  erldoice  aa  the  port  of  the 
plaintiff.  We  think  not  The  teetimony  re- 
ferred to  vas  proper,  as  showing  the  attitude 
of  Glover  &  BowUog  towards  the  machine  be- 
fore the  defendant  had  Interfered,  and  the 
court  limited  the  inquiry  to  that  We  think 
the  case  was  falily  tried  and  aubmltted  to  the 
jury  under  a  charge  which  folly  jnotected  the 
rights  of  the  defendant  Jadgmoit  must  be 
affirmed. 


GRANT,  J.,  did  not  alt 
concurred. 


The  other  Justlcea 


PABST  BREWING  CO.  t.  LUEDERS. 
(Sopreme  Court  of  Mictiigan.    Not.  G,  1S95.) 
Sbt^it— Rbsertatiok  is  Sbttleuent— Acoqont 

— EVIDGNCE  or  CoUREOTNESS. 

1.  The  Hettlement  of  an  account  for  goods 
purchased  without  reserring  a  right  of  set-off 
for  shortage  or  other  reason  precludes  the  debt- 
or from  Bubseguently  claiming  such  set-off. 

2.  Where  monthly  statements  are  rendered 
by  a  creditor  to  a  debtor  on  a  running  account, 
failure  of  the  debtor  to  object  to  the  account 
within  a  reasonable  time  is  an  admiasion  by  him 
of  its  correctaesa. 

3.  Where  a  corporation  holds  the  book  ac- 
counts of  another  corporation  under  a  naked  as- 
Blffnment  ■  set-off  due  by  the  assignor  to  a  debt- 
or is  available  to  the  deoter  against  the  asngnee 
onlj  to  the  extent  of  the  assigned  debt 

Error  to  circuit  court,  Muskegon  county; 
Fred  J.  Buaaell,  Judge. 

Action  by  the  Pabat  Brewing  Cmnpaiv 
against  Henry  Luedera  on  account  Defotd- 
ant  counterclahned  in  setoff.  Frcnn  a  Judg- 
ment for  defendant  for  balance  due  blm  on 
his  set-off,  plaintiff  brings  error.  ReT^iKd. 

J.  E.  Turner  and  Brown  &  Lorelace,  for 
appellant   Arthur  Jones,  for  appellee. 

McGRATH,  C.  J.  Plaintiff  brings  this  ac- 
tion to  recover  a  balance  of  $100.51  for  beer 
shipped  by  plaintiff  to  defendant  from  Mil- 
waukee, Wis.,  from  December  16.  1892,  to 
January  30,  1894,  and,  as  assignees  of  Falk, 
Juug  &  Borchert  Brewing  Company,  of  a 
balance  of  account  claimed  to  be  due  to  that 
company  from  defendant  for  beer  furnished 
from  October  26,  1891,  to  October  21,  1892. 
making  a  total  of  $895.51.  Defendant  gave 
notice  of  set-off  and  of  recoupment,  and  re- 
covered the  sum  of  $280.20.  Defendant's 
counterclaim  was  made  up  of  a  charge  of 
$812  for  cartage  of  empties  from  defendant's 
place  of  business  to  the  railroad  depot  at 
Muskegon,  a  charg§  of  $1,028.88  for  soar 
beer  and  a  shortage  in  packages,  and  a  fur- 
ther charge  of  $220  for  work  expended  In 
connection  with  the  sour  beer.  Of  the 
charge  for  cartage,  $428.50  arose  during  the 
dealings  with  Jung  &  Borchert.  $318.50  while 
dealing  with  the  Falk,  Jung  &  Borchert 
Brewing  Comimny,  and  $G5  since  the  consol- 
idation of  the  Falk,  Jung  &  Borchert  Brew- 


ing Company  with  the  defendant  corpua- 
Hon.  The  otiber  Items  are  alleged  to  hare 
arisen  during  the  dealings  with  the  Falk. 
Jung  &  Borchert  Brewing  Company  and  de- 
foidant  Defendant's  teetimony  tended  to 
show  tbat  he  began  dealing  with  Jung  &. 
Borchert  November  17,  18S1,  under  a  verbal 
contract  by  the  terms  of  which  defendant 
was  to  be  furnished  beer  at  a  giren  price 
per  barrel,  free  of  charge  for  freight  and 
cartage,  at  his  place  of  business  In  Mnske- 
g<m,  and  that  he  was  also  to  hare  deducted 
the  cost  of  the  cartage  of  the  enapty  bar- 
rels to  the  railroad  depot  in  Muskegon;  tbat 
the  Falk,  Jung  &  Borchert  Brewing  Com- 
pany succeeded  Juog  &  Borchert  in  ISSS, 
and  that  plaintiff  succeeded  the  Falfc.  Jung 
&  Borchert  Brewing  Company  In  1892;  that 
the  dealings  had  been  continuous  under  the 
contract  save  that  the  price  <rf  beer  had  va- 
ried from  time  to  time.  The  asslgnmrat  to 
plaintiff  was  a  naked  one,  and  there  Is  no 
testimmy  tending  to  rtiow  tbat  plaintiff  ever 
assumed  the  llabllitlee  or  Jung  ft  Borchert 
or  of  the  FallE,  Jung  &  Borcb«rt  Brewing 
Company,  or  that  the  alleged  contract  was 
ever  assumed  or  recognized  by  plalntlffl;  or 
tliat  the  alleged  contract  was  ever  renewed, 
or  that  defendant  had  not  full  knowledge  of 
the  changed  proprietorship.  Jung  &  Bor- 
chert deny  that  they  wee  agreed  to  pay  the 
item  of  cartage.  At  least  three  times  after 
Falk,  Jung  &  Borchert  Brewing  Company 
succeeded  to  the  business,  Tis.  June  10, 1S91, 
September  7.  1881.  and  October  26,  1891.  de- 
fendant paid  his  account  in  full,  and  a  re- 
ceipt in  full  was  glv«i  to  htm.  Defendant 
says:  "I  paid  Jung  &  Borchert  what  th^ 
claimed  I  owed  them  every  time  they  gave 
me  receipts  In  full.  I  don't  know  bow 
many  times  tbat  was.  I  spoke  to  them 
about  the  expenses  when  I  paid  them  money. 
I  sent  my  money  generally.  The  first  time 
was  when  I  met  Mr.  Borchert  In  Falk,  Jung 
&  Borchert* 8  office.  I  made  a  payment  that 
day.  I  paid  them  ail  they  claimed  I  oweil 
them  that  day.  1  deducted  for  a  keg  that 
I  returned,  for  freight  telegraphing,  and  ex- 
change. Nothing  else  to  my  knowledge.  I 
didn't  deduct  for  carrying  the  empties  at 
that  time  because  they  wouldn't  settle  with 
me.  I  settled  with  them,  and  got  a  receipt 
in  full  for  that  I  was  not  going  to  sue  them 
at  that  time  for  wliat  they  owed  me  for  car- 
rying empties.  I  was  after  that  They 
never  paid  me  anything  for  carrying  empties, 
and  1  kept  paying  them  right  along  all  thst 
they  claimed  I  owed  them,  and  I  never  de- 
ducted anything  for  carrying  empties.  I 
never  charged  Jung  &  Borchert  for  sour 
beer.  There  was  so  little  of  It  that  I  thought 
It  wouldn't  be  necessary.  The  first  settle- 
ment I  made  was  June  10,  1891.  with  Falk, 
Jung  &  Borchert.  I  paid  tbem  $1,024.68. 
I  had  some  bills  with  me  for  freight  and 
drawage.  I  took  them  out.  I  don't  know 
about  telegraph  bill.  I  don't  know  whether 
I  took  anything  out  for  spoiled  beer.  I 
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was  In  Milwaukee,  and  paid  them  mcmey. 
I  dtd  not  take  aDythlng  out  for  drawing  or 
carrying  empties.    •    •    •    For  10  years, 
from  1881  to  1891,  I  nerer  insisted  to  Mr. 
Fallc  or  Mr.  Borchert,  or  rendered  them  any 
statement  of  their  account  with  me,  as  re- 
gards drawing  these  empties  or  for  spoiled 
beer.     I  kept  on  paying  what  they  claimed 
was  due  to  them  from  me,  and  taking  re- 
ceipts in  full.   I  paid  them  because  I  thought 
I   owed  them  the  account    When  1  was 
there  In  June,  t  had  a  talk  with  Borchert 
about  the  spoiled  beer.    I  says,  'We  are  get- 
ting a  ^eat  deal  of  sour  beer.'   He  says, 
•You  shan't  lose  anything  on  spoiled  beer. 
We  will  make  that  all  right.*    No  one  else 
was  present.    That  was  after  I  paid  the  bill. 
I  didn't  say  anything  to  him  at  the  time  I 
paid  the  bill.    I  can't  tell  whether  there  was 
anything  deducted  at  that  time  for  spoiled 
beer.    After  this  rlslt  In  June,  I  was  there 
again  in  July.    I  made  a  payment  at  that 
time  to  Mr.  Borchert.    I  took  a  receipt  In 
full.    E^rery  time  I  paid  one  of  these  bills 
I  took  out  the  freight;  sometimes  for  tele- 
graphing and  drawage;   but  I  never  took 
out  anything  for  the  cartage  of  empties  on 
any  of  these  bills.    The  next  time  I  went 
there  was  when  I  Tlalted  the  Pahst  Brew- 
ing Co.    I  paid  a  little  over  $300  at  that 
time  to  Mr.  Best.    I  had  a  talk  also  with 
Mr.  Pabst.    Freight  and  drawage  Is  ail  that 
was  taken  out  of  that  bill.   When  they 
shipped  goods  they  would  most  always  send 
by  mail  one  of  these  bills,  and  I  would  put 
my  figures  on  for  freight  and  drawage,  and 
then  send  the  blU  back  to  the  office;  and 
what  I  paid  on  these  bills  I  expected  they 
wonld  deduct,  and  send  me  a  receipt  for  It; 
and  that  Is  what  they  did.    I  believe  that 
f 8  true  of  all  these  bills  right  here."  Defend- 
ant Insists  that  when  he  settled  the  June  ac- 
count he  spoke  about  the  cartage  charge,  and 
that  Borchert  stated  that  they  would  settle 
it  afterwards,  and  that  there  was  something 
said  at  the  same  time  about  shortage  and 
stale  beer;   but  twice  after  this  time  de- 
fendant remitted  from  Mnskegon  the  amount 
of  his  account  in  full,  and  receipts  in  full  were 
forwarded  to  him.  The  account  of  the  Falk, 
Jung  &  Borchert  Brewing  Company  starts 
with  October      1891.  It  aggregates  ^,24^.24. 
The  last  two  Invoices,  dated  September  12 
and  October  21,  1892,  amounted  to  $698.75, 
and  the  last  two  payments,  dated  September 
12th  and   October  20th,  aggregated  $800, 
leaving  a  balance  due  of  $789.    On  Septem- 
ber 7, 1891,  the  Falk,  Jung  &  Borchert  Brew- 
ing Company  wrote  defendant  as  follows: 
"We  are  In  receipt  of  your  favor  of  recent 
date,  covering  draft  In  settlement  of  our 
statement  of  September   first,  for  which 
please  accept  our  thanks.    Inclosed  find  re- 
ceipt"   PlalntlfTs  proofs  tended    to  show 
that  Htntemewfs  of  account  were  sent  defend- 
ant on  the  Ist  of  every  month  from  Novem- 
ber 1,  1891,  down  to  the  close  of  the  deal- 
ings.   Defendant  denies  the  receipt  of  theae 


statements,  but  sdmlts  having  received  an 
invoice  of  each  shipment  made  durtng  this 
period,  some  32  in  number.  During  the 
same  period  he  made  some  24  payments,  ag^ 
gregatlng,  with  freight  and  other  charges 
and  allowances,  over  $8,000.  No  statement 
Including  any  of  the  items  now  claimed  has 
evei  been  presented  to  either  Jung  &  Bor- 
chert, the  Falk,  Jung  &  Borchert  Brewing 
Company,  or  plalntlfT.  Although  defendant 
visited  the  parties  frequently,  although  the 
correspondence  between  the  parties  Is  shown, 
no  mention  of  any  unsettled  claim  for  cart- 
age, or  for  current  cartage,  or  of  an  unsettled 
claim  against  the  Falk,  Jung  &  Borchert 
Brewing  Company,  appears  anywhere.  Yet 
during  this  entire  period  offsets  were  claim- 
ed for  freight  and  for  beer  returned,  items 
thereof  were  presented  to  the  parties,  and 
the  amounts  allowed  to  defendant  Defend- 
ant says  that  he  received  Invoices,  and  that: 
^Wben  I  received  the  bill,  and  went  to  pay 
for  the  beer,  and  sent  the  bill  back  to  them, 
I  gave  them  the  Items  on  the  bill  which  I 
paid  In  advance  for  the  beer,  and  then  they 
sent  them  back  to  me  the  second  time.  I 
put  on  the  bill  drawage,  telegraph,  ex- 
change, and,  I  presume,  some  sour  beer, 
when  there  was  any.  Then  I  returned  them 
to  the  Pabst  Brewing  Company  with  my 
draft  They  receipted  them,  and  sent  them 
back."  The  letters  to  defendant  from  Au- 
gust 8,  1890,  to  May  2,  18^,  show:  That  de- 
fendant bad,  In  April,  1892,  made  a  com- 
plaint as  to  the  size  of  the  half  barrels,  to 
which  Falk,  Jung  &  Borchert  Brewing  Com- 
pany reply:  "As  to  the  size  of  our  half  bav 
rels.  we  desire  to  say  that,  although  there 
be  some  old  ones  which  are  a  little  bit  too 
small,  there  are  others  which  contain  more 
than  the  required  quantity;  and  If  yon  take 
it  In  the  whole  yon  certainly  get  the  measure 
you  are  entitled  to."  That  something  had 
been  said  by  defendant  with  reference  to 
stale  beer,  but  the  reply  was:  "Our  beer  Is 
giving  good  satisfaction,  and  we  do  not  un- 
d^stand  why  you  should  have  trouble,  un- 
less it  Is  that  yon  do  not  give  It  proper  care, 
or  keep  the  same  on  hand  too  long.  If  the 
beer  Is  properly  handled,  and  sold  in  due 
time,  there  should  be  no  cause  of  complaint" 
Whenever  defendant  made  any  specific  claim 
to  an  allowance,  It  was  disposed  of  at  the 
time,  and  Invariably  allowed.  Defendant 
continued  to  order  and  receive  beer  for  years 
after  these  complaints  were  made.  All  the 
beer  received  by  defendant  prior  to  the  Ist 
of  August,  1892,  was  actually  paid  for  before 
the  1st  of  September  following.  On  the  1st 
of  September,  1891,  defendant  was  charged 
with  $4,541.49,  and  he  had  to  his  credit 
about  $4,400.  The  last  three  charges  made 
on  the  Falk,  Jung  A  Borchert  Brewing  Com- 
pany acconnt  were:  August  10,  1892.  $406.- 
25;  September  12,  $406.25:  and  October  21. 
$392.50.  The  last  two  credits  were  Septem- 
ber 12,  1892,  $400,  and  the  balance  due  on 
the  accooat  Is  $789.    Defendant  explains 
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that  he  generally  took  the  InrolceB,  entered 
uptm  them  his  conntw  charges,  and  sent  the 
InToIcea  back  with  a  draft  for  the  balance. 
He  continued  to  do  this  generally  through 
the  dealings  with  plaintiff,  and  the  payments 
made  after  October  26,  1892.  were  credited 
upon  shipments  made  by  plaintiff.  The  bal- 
ance of  the  account  for  beer  shipped  by 
plaintiff  is  but  9106JS1,  and  the  last  ship- 
ment amounted  to  $100.  It  will  thus  be  seen 
that  there  are  practically  but  three  or  four 
shipments  that  have  not  been  actually  paid 
for. 

The-e  is  absolutely  no  testimony  tiding  to 
show  Qiat  there  was  any  reserration  of  a  aln- 
gle  item  from  any  settlement,  accept  that  de- 
fendant says  that  the  item  of  cartage  on  emp- 
ties was  excepted  In  the  settlement  made 
June  10,  1801.  There  was  no  reservation  as 
to  any  other  items  at  that  time,  and  none  at 
the  time  of  the  September  and  October,  1881, 
settlements,  as  to  eren  the  Items  of  cartag^ 
and  since  October,  18B1,  no  claim  has  been 
made  for  freight,  exchange,  telegrams,  or  cart- 
age, except  such  as  has  been  allowed;  and  no 
claim  tor  a  deduction  on  acooont  of  stale  beer. 
Beer  has  been  returned,  and  the  amount  tha<e- 
of  credited,  but  eveiy  oQier  ccnnplaint  has 
been  responded  to  hy  the  statement  that  de- 
fendant alone  was  respoxwible  for  that  condi- 
tion, and  afterwards  the  accounts  have  been 
settled,  except  as  stated.  These  settlements 
conclude  the  defendant  as  to  the  matters  In- 
Tolred  la  them.  He  cannot  now  be  allowed 
to  say  that  the  article  for  which  he  paid  In 
full  was  not  merctuintable,  nor  that  he  was 
entitled  to  a  credit  upon  accounts  rendered 
and  balanced  by  payment  of  other  items  di- 
rectly involved  in  such  settlements.  Upon  the 
presentation  and  payment  of  these  accounts 
as  stated  without  reservation  defendant  must 
be  Aeexoed  to  have  admitted  their  correctness. 
The  parties  with  whom  he  dealt  were  entitled 
to  notice  then  and  there  of  any  claimed  de- 
duction from  the  accounts,  to  an  opportunity 
then  to  Investigate  the  matter,  and  to  refuse 
to  continue  dealings  with  a  party  claiming 
deductions  of  between  23  and  30  per  cent, 
upon  the  bill  presented.  Oefmlant  was  per- 
haps entitled  to  go  to  tiie  jury  upon  the  ques- 
tion as  to  the  claim  for  cartage  existing  June 
10,  1801,  but  as  to  any  other  claim  which  he 
now  alleged  existed  at  that  tbne  he  is  conclud- 
ed by  that  settlement  Nor  can  he  now  be 
pnniltted  to  insist  upon  allowances  tor  items 
connectpd  with  subsequent  shipments  which 
he  has  settled  for. 

As  to  the  Item  of  cartage  alleged  to  have 
been  referred  to,  no  settlement  had  been  pre- 
sented of  that  offset  or  claim,  and  none  wbs 
submitted  at  that  time.  That  settlement  was 
made  some  three  years  after  the  corporation 
of  Falk,  Jung  &  Borchert  Brewing  Cknnpany 
had  berai  formed.  It  does  not  appear  what 
the  state  of  the  account  was  at  the  date  of 
the  incorporation,  or  that  tiiere  was  anything 
said  that  coidd  advise  the  corpomtltHi  that  a 
claim  was  being  made  fbr  cartage  covering 


the  period  of  the  dealings  with  long  ft  Boe- 
chert.  As  to  these  claims,  they  could  pa- 
haps  be  made  available  to  offset  any  bilaiiee 
claimed  to  be  doe  to  Jung  &  Uurdiert  at  tbe 
date  of  the  aaslgnmrat,  but  to  that  extent 
only  could  they  be  made  a  chaige  against  a 
party  holding  the  account  by  naked  asign- 
ment.  The  same  is  true  as  rejecting  uy 
counter  charges  against  tbe  account  of  the 
Falk,  Jtmg  &  Borchert  Brewing  Company. 
They  could  only  be  available,  as  against  idaln- 
tlff,  to  apply  upon  or  to  wipe  out,  if  sofficlait 
tor  that  purpose^  the  lialance  of  the  account 
which  was  aatfgned  to  plaintiff,  and  a  Judg- 
ment  against  piaintifl  tor  charges  sgtiast 
Jung  &.  Borchert  and  the  Falk.  Jung  &  Bor 
chert  Brewing  Company  waa  whoUy  nnva^ 
ranted. 

Plaintiff  was  entitled  to  tbe  Instruction  ask- 
ed for  that,  U  monthly  statements  are  rea- 
dered  to  a  debtcur,  and  the  statement  so  ren- 
dered Is  not  objected  to  within  a  reasonable 
time,  the  acqulesc^koe  of  the  debtor  la  to  be 
taken  as  an  admission  that  the  amount  is  oor- 
i-ectly  stated.  If  the  defendant  settled  the  a^ 
count  presented  June  10,  1801,  and  did  not 
reserve  the  right  to  otEaet  the  cJalm  for  can- 
age  against  the  subsequent  bill,  be  IS  ooD- 
dnded  by  the  settlement  The  plaintiff  de- 
nied that  at  the  time  of  Oat  settlement  there 
was  any  reaervaiion  or  exception  made.  Tbe 
subsequent  settlements,  and  tbe  recdirt  of 
the  mtmthly  statemmts  wltbout  objiKtloa, 
were  In  the  nature  of  admissions  by  the  de- 
fendant of  tbe  correctness  of  tbe  aocmmta  to 
settled  and  rendered. 

Couns^  for  defendant  in  his  argumoit  to 
the  Jury,  Indulged  In  some  unwamnted  oom- 
ments  as  to  tbe  relative  flnancial  standing  of 
the  iMTtles  to  this  oontroveray.  Plalntliri 
counsel  had  veterroA  to  tbe  chanctw  at  tbe 
d^ense,  and  not  to  the  standing  of  the  de- 
fendant This  did  not  vrarmnt  the  arraign- 
ment of  plaintiff  as  a  mon^^ed  corpmtlui 
and  oppreaaar,  intent  upon  cnutUng  ibe  de- 
f»idant 

The  court  was  in  enor  In  admitting  In  evi- 
dence the  slips  alleged  to  have  been  made  of 
each  Item  of  shortage  by  the  employte  of  de- 
fendant. Defoidant  said  that  he  could  not 
Bwear  that  they  wwe  coirect  and  die  maken 
were  not  called.  Tbe  Judgment  is  rerened. 
an^  a  new  trial  granted.  The  otho'  Jostieei 
concurred. 


MINER  T.  WILSON  et  al. 
(SiQirema  Court  of  HichiitaD.    Nov.  5,  WS6.y 

BqUITT  PLBADISO  — MDLTir*RIOt:8XBW— ViXWB 

iND  PcRCHASRH— Bona  Fide  Fukchihek- 

1.  The  objection  that  a  biil  Is  mnltifanoat 
Bhoald  be  raised  by  demurrer,  and  not  at  tbe 
bearing  on  bill  and  answer, 

2.  Complainant  went  Into  poaocwrion  of  mm 
under  a  deed  coutaining  a  mistaken  dewriptiN 
and  openly  occvnicd  it  as  a  pasture,  and  paid  tat 
es  thereon.  Tne  boundaries  were  well  markn 
hr  fences  and  a  ditch,  and  defendant,  a  ndiM- 
quent  purchaser  from  Oie  executor  of  eompbm* 
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unt's  fcrautor,  knew  that  complainant  bad  land  In 
the  vicinity.  Beld,  that  defendant  was  charged 
n-ith  notice  of  complainant's  rights. 

Appeal  from  circuit  court,  Allegan  county, 
in  cliancery;  Philip  Padgbam,  Judge. 

Bill  by  Charles  Mln^  against  John  Wilson 
and  another.  Decree  for  complaluont,  and 
defcndaut  Wllaou  appeals.  Afllrmed. 

Hannibal  Hart,  for  a{)peUanL  Charles  R. 
Wilkes,  for  appellee. 

MONTGOMKKY,  J.  The  bUl  In  this  case 
was  filed  to  set  aside  a  deed  made  by  the 
defendant  Cook,  as  executor  of  the  estate  of 
John  Q.  Kellogg,  and  to  remove  the  cloud 
created  by  the  recording  of  such  deed.  The 
bill  also  asked  to  have  a  deed  previously 
made  to  himself  by  Kellogg,  In  his  lifetime, 
eurrected.  The  clrctilt  Judge  granted  the  re- 
lief prayed,  and  defendant  Wilson  appeals. 

1.  The  bill  charges  that  on  the  12th  day  of 
January,  1878,  John  G.  Kellogg  owned  the 
premises  In  question,  that  complainant  on 
that  day  bargained  to  buy  them  from  Kel- 
logg, and  that  a  deed  was  made  to  com- 
plainant, but  by  mistake  the  premises  de* 
sci-ibed  by  the  deed  were  the  sonth^t  frac- 
tion. Instead  of  the  northeast  fraction.  It  la 
also  alleged  that  complainant  has  paid  the 
taxes,  has  fenced  In  the  lands,  and  baa  for 
several  years  lest  past  used  it  as  pasture.  In 
connection  with  other  lands  owned  by  him; 
tliat,  while  complainant  was  In  possession  of 
the  land,  defendant  Wilson  obtained  a  deed 
from  the  executor,  and  now  asserts  title  to 
the  land.  Defendant  Wilson  answered  the 
bill  fully,  but  at  the  hearing  contended  that 
the  bill  was  multifarious.  We  need  not  de- 
termine whether  the  bill  would  have  been 
open  to  this  objection  If  taken  by  demurrer, 
as  the  defendant  did  not  take  the  proper 
course  to  raise  the  question.  See  Payne  v. 
Avery,  21  Mlcb.  538;  Snook  v.  Pearsall.  95 
Mich.  534,  66  N.  W.  450;  Burabam  v.  DiUon, 
10C>  Mich.  352,  69  N.  W.  170. 

2.  There  Is  no  room  for  doubt  that  a  mis- 
take was  In  fact  made  in  the  original  deed 
to  complainant.  As  to  the  knowledge  of 
defendant  Wilson  of  complainant's  rights, 
the  circuit  Judge  found  as  follows:  "Tliat, 
at  the  time  of  the  purchasing  of  the  prem- 
ises, in  the  complainant's  bill  described,  by 
the  said  defendant  John  Wilson,  that  the 
said  Charles  Miner  was  In  the  actual,  open, 
and  adverse  possession  of  the  same,  and  that 
the  said  Wilson  bad  knowledge  of  the  rights 
and  Interests  of  the  said  Miner  Id  and  to 
said  premises."  We  think  It  unnecessary  to 
determine  where  the  weisht  of  evidence  as 
to  the  actual  notice  rests,  as  we  are  well 
satisfied  that  there  was  such  constructive 
notice  as  to  put  the  defendant  Wilson  on  In- 
quiry as  to  the  complainant's  rights.  The 
land  In  question  abutted  on  a  lake,  which 
formed  the  western  boundary.  On  the  north 
was  a  fence  extending  to  the  lake,  and  on  the 
south  there  bad  been  a  f^ice,  which  had 
been  allowed  to  get  out  of  repair,  evidently 


because  the  boundary  was  marked  by  a 
ditch  deep  enough  to  turn  stock.  The  prem- 
ises were  used  as  pasturage  by  the  com- 
plainant, and  their  situation  gave  fair  evi- 
dence of  occupancy.  Defendant  himself  tes- 
tified as  follows:  "Q.  You  knew  Miner  had 
lands  there?  A.  That  la  what  Tiffany  told 
me.  Q.  Then  It  looked  to  you  as  though 
this  land  was  right  in  with  Miner's?  A. 
That  is  what  I  said  before.  1  wouldn't  have 
known  It  at  all.  If  it  hadn't  been  for  Mr. 
Tiffany  telling  me  where  the  town  line  cut 
off.  Q.  It  never  occurred  to  you,  if  that  was 
all  fenced  in  together.  It  might  belong  to  one 
mao,  did  It?  A.  No,  It  didn't.  Q.  Yon 
didn't  ask  anybody  whether  It  belonged  to 
Mr.  Miner  or  not?  A.  I  didn't  ask  anybody, 
simply  because  Mr.  Tiffany  told  me,  before 
this,  it  didn't  belong  to  him.  I  didn't  think 
anything  about  the  fence  coming  In  there." 
We  think  it  clear  from  the  record  that  the 
complainant  was  in  the  actual  occupancy  of 
this  land,  had  taken  all  necessary  measures 
to  mark  the  boimdarles  of  this  possession, 
was  actually  putting  It  to  the  only  use  to 
which  It  was  adapted,  and  that  defendant 
Wilson  had  such  actual  notice  of  Its  occu- 
pancy that  good  faith  required  that  he  should 
make  Inquiry  of  the  occupant  before  assum- 
ing to  purchase.  See  Hommel  v.  Dlvlnney, 
39  Mich.  522. 

The  decree  will  be  affirmed  with  costs. 
The  other  Justices  concurred. 


SHAOKBTT  et  al.  v.  PEOPLE'S  MUT.  BEN. 

soc. 

(Supreme  Coart  of  Michigan.    Nov.  6,  1895). 

Lira  Insuran'ck— Mdtual  Bbsefit  Association — 
Action  on  Csrtificatb— Limitation. 
The  holder  of  a  certi6cate  of  membership 
in  a  mutual  benefit  aociety,  which  provides  that 
suit  thereon  must  he  brought  within  the  "nine 
months  next  after  the  death  of  said  person  here- 
in assured  shall  have  occurred,"  cannot  btitifc  suit 
9  days  after  the  expiration  ta  that  time,  where 
defendant  had  refUHed  to  pay  the  claim  in  Its 
laet  letter  to  [daintiff  45  days  after  the  member's 
deceaae. 

Error  to  circuit  court,  Wayne  county;  Jo- 
Fieph  W.  Donovan.  Judge. 

Action  by  Mary  L.  Sliackett  and  Charles  J. 
Shackctt  against  the  People's  Mutual  Benefit 
Society  upon  a  certificate  of  membership  In 
the  defendant  association.  There  was  Judg- 
ment for  plaintiffs,  from  which  defendant 
brings  error.  Reversed. 

A.  O.  Pitts  and  O.  M.  Leonard,  for  appel- 
lant William  Look  (Edward  Mlnock.  of 
counsel),  for  appellees. 

HOOKEK,  J.  The  plaintiffs  recovered  a 
judgment  against  the  defendant  upon  a  cer- 
tificate of  membership  in  the  defendant  com- 
pany, from  which  the  def^dant  has  appealed. 
Several  questions  are  discussed,  but  we  find 
it  necessary  to  dMl  with  bat  me.  The  con- 
tract provided  that:    ^n  the  event  of  the 
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deatb  of  tbe  person  berelii  Insnred  nodoe  of 
the  BBine  niuat  be  sent  to  the  society  within 
fllx^  days  from  tbe  date  of  aaid  death,  vpoa 
the  recoipt  of  which  a  blank  proof  of  death 
will  be  forwarded  by  the  society;  and  no  salt 
or  action  against  the  society  for  the  recovery 
of  any  claim  upon,  nnder,  or  by  Tirtne  of  this 
certificate  shaH  be  sostalnable  In  any  court  of 
law  or  chancy  unless  such  suit  or  action 
shall  be  commenced  within  the  time  of  nine 
months  next  af^  the  death  of  said  pn«m 
herein  Insured  aliall  hare  occurred."  Mr.  Bnt- 
lo-,  tbe  iDSured,  died  on  July  2,  1802.  The 
declaration  was  filed  April  11,  1893,  the  rule 
to  plead  be^  duly  entered  upon  that  day. 
Thla  was  nine  months  and  nine  days  after 
the  death  of  BuUer,  and  therefore  not  wltldn 
the  period  limited  by  tbe  certiflotte  within 
which  action  could  be  brought  It  is  cont^id- 
«d  tliat  some  of  the  time  Intwrening  between 
the  time  of  Butler's  death  and  the  filing  of 
the  declaration  was  consumed  by  negotiations, 
and  tliat  under  tbe  decMon  in  the  case  of 
Voorheia  v.  Society.  91  Mich.  469,  SI  N.  W. 
1109,  the  time  would  not  Ite^n  to  run  while 
the  parties  were  negotiating  on  the  subject  of 
an  adjustment  of  ttw  loss.  In  that  case  tbe 
conduct  of  the  defratdant  waa  held  to  estop 
it  from  setting  up  the  limitation.  In  tbe 
present  case  tin  last  letter  written  by  the  de- 
fendant was  dated  August  IS,  188ffi.  which 
contained  a  refusal  to  pay,  upon  the  ground 
of  mlarepresentatloa.  No  further  negotiations 
were  bad.  The  loi^  period  Interrening  be- 
tween that  time  and  the  commencement  of 
the  action  Is  an  answer  to  the  claim  of  estop- 
pel, and  the  case  Is  governed  by  the  role  laid 
down  in  the  cases  of  Law  t.  Assoclatlcm,  94 
Mlcb.  3U6,  08  N.  W.  1104,  and  Lentz  t.  In- 
surance Co..  96  Mich.  445,  55  N.  W.  993.  The 
judgment  must  be  reroved,  with  costs  of 
both  courts.  No  new  trial  will  be  ordered. 
The  other  justices  concurred. 


R0S8ITBB  T.  AETNA  LIFB  INS.  00. 

(Supreoie  Court  of  Wisconsin.    Oct  22,  18%.) 

LiPB  iHaDRAycB— OeupLiTBD  Contract. 

Where   deceased,    in    hit  application, 
agreed  that  the  proposed  insurance  shoold  not 

be  blndius  on  detendant  company  until  tbe  pre- 
mium should  be  received  by  the  company,  dur- 
ing his  lifetime,  and  defendant's  agent  after- 
wards wrote  to  decenacd  that  he  bad  bis  poiicr, 
and  subsequently  left  with  deceased's  clerk  a 
receipt  reciting  that  the  policy  would  be  deliv- 
ered within  a  specifipd  time,  upon  payment  of 
a  certain  sum.  and  adcnowledglng  payment  of 
a  part  of  the  first  premium,  in  Ixmrd  of  agent, 
and  defendant's  agent  represented  to  deceased's 
brother  that  tbe  insurance  would  bold  good  from 
that  time,  but  It  was  not  shown  that  dectrased 
ever  received  the  receipt,  or  assented  to  its 
terms,  or  that  tbe  premium  had  been  paid  in 
deceased's  lifetime,  or  that  the  policy  was  deliv- 
ered, there  was  no  evidtiiice  of  a  completed  con- 
tract of  insurance,  or  to  insure. 

Appeal  from  circuit  court,  Dane  county; 
Bobert  Q.  8iebe<^er,  iudgei 


Action  by  Myra  W.  Bosalter  against  Aetna 
Ufe  Insurance  Company  on  an  aQesed  om- 
tract  of  Insurance.  Plaintiff  had  jodgmeat, 
and  defendant  appeals.  Reversed. 

This  waa  an  action  on  an  alleged  eontiact 
of  insurance.    It  was  alleged  in  the  jrialo- 
tiff's  complaint:    That  the  defendnnt  compa 
ny  on  August  10,  1889,  insured  tbe  pUintiiTs 
bugl>Bnd,  G.  W.  Rossiter,  In  tbe  sum  of  $10.- 
000,  on  bis  life,  to  be  paid  to  tbe  plaintiff  od 
his  death,  in  conalderatlon  of  the  semiannual 
premium  of-  $73.90  to  be  paid  by  blm  dnrins 
blB  life,  the  risk  to  attach  that  day;  "tlse 
said  Insarance  to  be  by  policy  of  Insttrantt'. 
to  be  issued  without  dday     the  defendant: 
the  first  semiannual  premium  of  $73.90  to  be 
paid,  as  to  one-half  thereof,  within  a  reawo^ 
able  time  after  the  delivery  of  tbe  po^i^. 
and,  as  to  tbe  other  half.  In  13»e  board  and 
lodging  of  the  general  agent  of  tbe  defend- 
ant Charles  Barlcer,— and  that  In  pnrsaance 
of  such  contract  the  plaintiff's  hnsband  sign- 
ed and  executed  an  application  in  wrftliv  for 
a  policy  to  be  Issued  and  delivered  by  tbe  Ae- 
fendant  In  accordance  with  such  contract 
and  delivered  the  same  to  said  Barker,"  n 
sncb  agent   That  before  S^tember  5. 1»KK 
tbe  defondant  made  and  transmitted  sorb 
policy  to  said  Barker,  "wfanel^  the  defend- 
ant agreed,  under  and  \v  virtue  of  said  con- 
tract" to  Insure  said  Boaalter's  life.  That 
In  September,  1889,  Barker  notified  the  In- 
sured that  he  bad  his  policy  for  $10,000,  all 
"O.  K.";  and  on  the  14th  of  September, 
18S9,  BaAer  d^vered  to  a  clerk  In  chance 
of  Ros8iter*s  Hotd  (he  being  absent)  a  re- 
ceipt for  tbe  first  semiannual  ^ranldm  doe 
for  aaid  policy,  and  notified  him  that  tbe  pat- 
pose  of  snch  receipt  was  to  show  that  the 
policy  waa  In  force,  and  that  tbe  plainilir 
could  collect  the  money,  if  anytAiug  happened 
to  plaintiff^  bnaband,  and  requested  Idm  to 
deliver  such  receipt  to  said  Bosalter.  That 
Baiter  made  the  same  statement  to  Bonl- 
ter'8  brother,  later,  who  informed  Bosslter 
thereof,  and  that  the  latter  accepted  the  re- 
ceipt   That  Boaslter  died  September 
ISSd,  and  priOT  to  his  death  bad  furnished,  hi 
accordance  with  such  contract,  board  and 
lodging  to  aaid  Barker  to  the  amoont  ci 
$16.50;  and  that  no  further  sum  was  paid  In 
discharge  of  said  first  premium  dmlng  Ros- 
siter^ lifetime.   That  on  Uie  IStb  day  of  the 
same  month  the  balance  of  said  ivemlum  was 
tendered  to  one  Oilman,  an  agrat  of  tbe  de- 
fendant, and  delivery  of  said  policy  was  de- 
manded.   It  Is  alleged  that  Boasitw  pe^ 
formed  all  the  conditions  of  the  said  eontraci 
in  bis  lifetime,  and  that  the  defendant  bad 
failed  to  perform,  on  Its  part,  to  plalotlffs 
damage  of  $10,000.    Tbe  anaww  Is  to  the 
effect  that  Rossiter,  August  28,  1899.  dellr- 
ered  to  the  defendant's  agmt  Barker  bis  ai>- 
pllcation.  dated  the  10th  of  the  same  mmtti, 
for  a  policy  on  his  life,  for  plaintiff's  ben^t 
in  tiie  sum  of  S1O,O0(^  In  eonsidoratitm  of  tlie 
payment  of  tiie  wmlannnal  pr«nlum  af 
$T<i.W  during  his  lifetlme,~tiie  first  install- 
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raent  to  be  paid  In  bla  lifetime,  and  bef<Hre 
tbe  poUey  should  take  effect;  tliat  the  appU- 
catloQ  was  trananiltted  to  the  secretazy  of  tbe 
company,  in  order  that  a  policy  might  be  is- 
sued, and  was  approved,  and  a  policy  was 
issned,  and  transmitted  to  said  agent.  Barker* 
to  be  delivered  upon  payment  oC  said  first 
Installment;  that  on  different  days  and  times 
from  the  8th  to  the  Uth,  and  on  tbe  16th  of 
September,  188&,  agents  of  tbe  defendant  du- 
ly tendered  and  offered  to  deliver  said  policy 
to  RosBlter,  and  demanded  payment  of  tbe 
Otst  installment  of  pzeminm,  but  that  on  each 
oocasiim  said  Bossiter  refused  to  accept  oc 
receive  same,  and  refused  to  pay  said  pre- 
mium, or  any  part  of  it,  and  wholly  aud  ab- 
Bcdutely  repudiated  all  the  negotiations  be- 
tween  him  and  tbe  company,  and  wholly 
failed  to  perform  the  condltioua  of  tbe  appli- 
cation. The  answer  insists  that  no  payment 
whatever,  or  In  any  manner,  was  ever  made 
on  tbe  sppllcatlon,  and  that  the  said  policy 
was  retuioed  to  the  defendant  company  with 
tbe  receipt  for  the  flrst  payment  of  premium, 
sitoied  by  defendant's  secretary,  annexed 
tbemto,  and  It  was  insisted  that  there  was  no 
completed  contract  between  tbe  pai'tles.  At 
the  trial  before  a  Jury,  Henry  W.  Thompson 
testified  on  behalf  of  tbe  plaintiff:  That  he 
was  night  clerk,  at  Bosslter's  Hotel,  In  Chip- 
pewa Falls,  aud  saw  the  agent  Barker  there 
on  tbe  13th  or  14th  of  September,  1889,  and 
that  between  the  hours  of  6  and  7  in  tbe 
evening,  while  In  cbai^e  of  the  office,  Barker 
banded  him  an  envelope,  and  took  it  again, 
and  drew  out  of  It  a  receipt,  and  wrote  on  the 
back  of  it,  and  handed  It  back  to  him,  and 
told  him  **to  give  it  to  Mr.  Rosslter;  said  it 
was  a  receipt  for  the  policy,  or  words  to 
that  effect;  that  he  had  looked  around  the 
bouse,  and  could  not  find  him,  and  that  he 
bad  to  go  away  on  the  train."  That  he  did 
not  remember  of  his  saying  anything  about 
tbe  policy.  Barker  did  not  stay  any  longer, 
but  left  about  7  o'clock.  That  he  put  the  pa- 
per in  a  drawer  kept  as  a  <}Bah  drawer.  S. 
Bossiter  tesUfled:  That  G.  W.  Rosslter,  his 
brother,  died  September  16,  1889.  That  on 
tbe  14th  be  saw  Barker  at  the  hotel,  about 
balf  past  6  o'clock  In  the  evening,  and  Barker 
Bald  to  him:  "I  have  left  a  receipt  with  your 
night  clerk  for  your  brother's  life  insurance. 
Your  brother  has  been  pret^  busy  all  day, 
and  I  did  not  care  to  bother  him.  If  any* 
thing  should  happen  to  him,  his  Insurance 
win  hdd  good  firom  this  time,  as  well  as 
though  he  had  the  policy.  I  will  either  bring 
tbe  policy  up,  or  said  It  up  by  Mr.  Gilman 
later  on.  He  spoke  about  this  board  bill 
that  was  Indorsed,  and  said  that  he  had  in- 
dorsed It  there,  as  the  understanding  was 
with  my  brother.  •  •  •  He  told  me  to  tell 
my  brotfao-  what  he  bad  said,  and  I  did  so." 
The  receipt  was  put  in  evidence,  and  it  reads 
OS  follows: 

"(Form  78.)  Chippewa  Falls,  August  28th. 
1889.  Upon  payment,  on  or  before  sixty  <UiyB 
from  date  of  p(^cy,  of  seventy-tbrce  and  80- 


100  doUare,  we  promise  to  deliver  to  G.  W. 
Bossiter  a  policy  of  Insurance  for  ten  thou- 
sand doUara  on  the  Ufe  of  himself,  if  the  ap- 
.plication  therefor  is  approved  at  the  home 
c^ce  of  the  Aetna  Life  Insurance  Company, 
and  a  policy  is  issued.  At  tbe  same  time  we 
will  also  return  tbe  note  given  to  apply  in 
payment  of  the  premium  on  said  policy) 
which  note  contains  the  following  condition: 
'This  note  Is  given  in  payment  of  the  pre- 
mium on  a  policy  of  insurance  in  said  com- 
pany, for  which  I  have  this  day  applied.  It 
Is  understood  and  agreed  that  Insurance  on* 
der  such  policy  shaU  commence  at  tbe  date 
of  Its  Issue,  but  that  nothing  shall  be  con- 
strued to  make  any  Insurance  blndlug  on  said 
company  until  a  policy  is  Issued,  or  after 
this  note  becomes  due  and  is  unpaid.'  This 
agreement  shall  not  be  blndhig  nntU  counter- 
signed by  the  agent.  J.  L.  Bnglisb,  Secre- 
tary. Charles  Baiker,  Agent" 
On  this  paper  was  indorsed  the  following: 

Angost  28th.  board   ¥  4  5U 

Sept  ISth,  6  days   12  00 

iiiTso 

A  letter  was  put  In  evidence,  In  tbe  baud- 
writing  of  Barker,  to  Rosslter,  since  de- 
ceased, dated  September. 5,  1889,  as  follows: 
"I  have  your  policy  for  $10,000.  all  O.  K.  I 
shall  be  with  you  on  Saturday,"  etc.  He  fur- 
ther testified  that  he  heard  some  couversa- 
tlou  between  his  brother  and  Barker  in  the 
office,  about  the  middle  or  latter  part  of  Au- 
gust; that  be  could  not  give  tbe  exact  words; 
that  they  were  talking  about  this  insurance, 
and  that  the  first  balf  of  tbe  first  premium 
was  to  be  taken  out  by  Mr.  Barker;  that  he 
could  not  state  the  exact  words;  that  there 
was  nothing  said  about  the  other  half,  that 
he  could  remember,  tiud  that  be  could  not  re- 
member what  his  brother  said  about  it,  only 
In  that  way;  that  he  could  not  give  the  lan- 
guage elth^  of  them  used. 

The  defendant  moved  for  a  nonsuit,  but  the 
motion  was  denied.  The  defendant  put  in 
evideoce  said  application  of  G.  W.  Rosslter, 
which  recites  that  "he  was  desirous  of  effect 
lug  an  Insurance  with  the  Aetna  Life  Insur- 
ance Company  In  the  sum  of  $10,000  on  his 
life,  upon  the  renewal  idan."  and  proceeded 
to  make  certain  representations,  and  give  cer- 
tain answers  to  questions,  and  contains  the 
following  stipulation:  "I  understand  that  all 
iMlicles  and  agreements  made  by  the  said 
Aetna  Ufe  Insurance  Company  are  signed  by 
Its  president  or  secretary,  and  that  no  other 
person  can  grant  insurance,  or  make  any 
agreement  binding  upon  said  company;  *  *  * 
and  I  further  agree  that  the  Insurance  hereby 
proposed  shall  not  be  binding  on  said  com- 
pany until  the  amount  of  premium,  as  stated 
therein,  shall  be  received  by  said  company, 
or  an  accredited  agent  thereof,  during  the 
lifetime  of  myself,  and  a  receipt  given  there- 
for, signed  by  the  president  or  secretary  of 
the  company."  It  appeared  that  the  note, 
provisions  of  which  are  recited  in  tbe  receipt 
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CYorm  78^  of  August  28,  1889^  bad  nerer 
been  given,  and  that  no  note  liad  ever  been 
given  1^  RosBlter  to  the  defendant  for  tbe 
first  payment  of  preulum,  or  any  part  of  it, 
or  for  any  otlier  payment,  and  be  never  paid 
any  part  of  tbe  pranlnm.  Tbe  aiK>U<a,tk» 
for  a  policy  was  dated  bade  to  August  10, 
1889,  so  that  RoBSlter  could  go  In  under  tbe 
rates  for  penons  28  years  of  age.  The  agent 
BariEM  testified  that  the  figures  on  tbe  banA 
of  "form  78,"  banded  to  tbe  night  vMk  Sep- 
tember 14,  188D,  were  made  to  show  what 
he  was  owing  for  board;  that  be  bad  no 
money  with  hhn,  and  did  not  want  to  go 
away  without  leaving  Bomethlng  to  show  bis 
board  bilL  The  defendant  asked  tbe  eonrt  to 
direct  a  verdict  In  Its  tarot,  which  tbe  court 
refused.  After  vodict  and  Judgment  there* 
on  for  the  plaintiff,  tbe  defendant  appealed. 

L.  J.  Rusk  and  Oeoige  W.  Bird,  toe  appe- 
lant JeuklDB  &  Jenkins  and  H.  W.  Ghyno- 
weth,  for  respondent 

PINNBY,  J.  (after  stating  tbe  tects).  Tbe 

written  polley  that  the  d^endant  Issued  on 
tbe  life  of  O.  W.  Bosriter,  and  forwarded  to 
its  agent  for  dellvtty,  was  never  in  fact  deliv- 
ered, and  did  not  become  a  Unfflng  omtEaet 
between  the  parties.  Tbe  only  ground  upon 
v^dcfa  the  plalntlirs  recovery  can  be  sustained 
Is'tbat  tbe  defendant  bad  entered  Into  a  -ralld 
executory  agreement  wltti  Bossiter,  during  bis 
lifetime,  to  tauure  his  Ufe  for  910,000  for  tbe 
plaintiff's  boiefit  The  evidence  bearing  on 
Oils  questko  bss  been  fully  stated,  and  It  is 
very  brl^  and  does  not  admit  of  mlsapprs' 
henslon.  Putting  the  fftcts  together  In  tbe  or^ 
der  In  which  they  ocentred.  it  Is  evident  that 
the  negotiatlmis  tar  tbe  Issue  of  a  policy  of 
Insurance  to  Bossiter  began  about  the  middle 
or  latter  part  of  August,  1888,  and  probably  at 
or  about  tbe  time  the  lattw  made  his  written 
application,  which  was  dated  back  to  Ai^ust 
10th,  so  he  could  be  insured  as  being  of  the  age 
of  29  yeata.  This  implication  mis  fbr  a  writ- 
ten pcdlcy,  and  In  It  Bossiter  agreed  that  'the 
Insurance  hereby  proposed  shall  not  be  bind- 
ing on  said  company  until  the  amount  ot  pre- 
mium, as  stated  therein,  shall  be  received  by 
said  company,  or  an  agent  thereof,  during  the 
lifetime  of  myself,  end  a  receipt  given  there- 
for, signed  by  the  prraldent  or  secretary  of 
the  comiiany."  Whether  this  application  was 
delivered  contemporaneous  with,  or  prior  to,  qjr 
subsequent  to  the  conversation  between  O.  W. 
Rosfilter  and  the  agent,  testified  to  by  B.  Bos- 
siter, iB  not  material.  If  the  conversation  was 
first  In  order  of  time,  or  contemporaneous  with 
the  delivery  of  the  application,  tbe  written 
documrait  must  be  takni  as  the  true  expres- 
sion ot  the  state  of  the  negotiation,  and  the 
relative  position  and  rights  of  the  parties.  If 
the  conversation  occurred  sntMsequently,  the 
evldrace  of  the  witness  was  not  suffldent  to 
eo  to  the  Jury  as  Independent  evidence  of  a 
parol  contract  for  insurance,  or  as  evldrace  of 
any  material  modification  of  the  existing  stlpu- 


l&tkm,  ezo^  in  reject  to  Uie  maimar  fai 
which  tbe  first  half  of  tbe  first  instalbnatt  of 
premium  was  to  be  paU;  and  In  respect  to 
Hhat  the  witness  simply  says  tbat  *it  was  to 
be  taken  out  by  Mr.  BaAer,"  ttie  agent  He 
testified  there  was  nothing  saM  about  the  oth- 
et  half,  that  he  could  remember,  and  that  he 
"could  not  remember  what  his  brotber  said 
about  It  only  in  that  way."  The  matter  ap- 
pears to  have  remained  In  this  ccodltlon  until 
September  5th,  when  the  defendant's  agent 
BailEer  notified  Boeriter,  bf  letter  of  tbat  date, 
that  he  had  his  poUcy  for  $10,000,  and  wooU 
be  with  him  Saturday.  The  matter  continued 
In  this  situation  until  September  14th.  ctaariy 
on  the  baste  at  tbe  written  appUcatfcm,  and 
evidently  with  tbe  expectation  that  tbe  tniw- 
action  would  be  craduded  by  the  delivery  of 
a  written  poUcy  upon  tbe  basis  ot  the  written 
appUcatkm,  save  tbat  tiiere  Is  evidence  tiat 
the  first  half  of  tbe  first  premium  wu  •to  be 
taken  out  tty  ICr.  Baricor."  and  19  Id  flils  time 
tbere  la  no  evMnee  wtetem  at  maj  ottwr 
agreement  or  tending  to  ibow  any  eontraet 
for  buunmce  on  tbe  life  <rf  Boeefter,  wUeh 
was  to  be  tending  upon  the  company,  until  the 
entire  first  premium  should  be  paid,  and  in 
BoflUter'a  Ufetime,  as  stlpnlated  In  tbe  writ- 
ten apidlcatlMi.  If  tiie  case  bad  sb^^ped  beic; 
It  would  have  been  too  dear  ftnr  ^ueMlon.  and 
It  only  ronalns  to  consider  tbe  effect  of  tbe  re- 
ceipt ("form  78^  dated  August  28.  1888.  bat 
which  was  left  with  the  night  derk  at  the 
hotel  Bossiter  w«s  keeping  on  the  14tii  at  Sep- 
temba.  about  7  o'clock  in  the  evenlng,-^t«o 
days  before  he  died.  Barker,  the  defendanfi 
agent,  as  the  plaintiff's  evidence  shows,  had 
received  the  written  prflcy  to  deUvw.  and  was 
at  O.  W.  Bossiter's  ham  with  the  tntentkm- 
presumably,  at  least— of  doadng  tbe  tnnsac- 
tiott,  and  dellv^lng  the  policy  according; 
but  he  was  unable  to  find  Bossiter,  (nt  get  hli 
attrition  to  this  businesa.  Tbe  night  dak. 
Thomas,  testified  tbat  an  envelope  contafaring 
the  receipt  was  handed  to  him  1^  Barlnr,  with 
Instructions  to  give  It  to  Bossltor;  that  Barker 
said  "that  he  had  looked  around  the  house,  and 
could  not  find  Um.  and  tbat  he  bad  to  go 
away  on  the  train."  nie  night  cleric  put  the 
paper  In  the  cash  box.  B.  Bossiter  testified 
that  Barker  toM  him  that  evening:  "I  have 
left  a  receipt  wltti  your  nl|^  deric  tor  your 
Ivother's  insurance.  Your  brotiier  has  beoi 
pretty  busy  all  day,  and  I  did  not  care  to 
bother  Um.  If  anything  ^uld  happen  to 
him,  his  insurance  will  bold  good  from  tids 
time  as  wdl  as  though  he  bad  tbe  pidley-  I 
wDl  either  brtaig  the  policy  up,  or  send  It  up 
by  Mr.  Oilman  later  on,"~and  that  he  toM 
him  to  tdl  bis  brother  what  he  had  said,  asd 
tbat  he  did  sa  This  Is  the  substance  of  what 
transpired.  In  the  first  place.  It  Is  material 
to  observe  that  this  evidence  shows  that  Bark- 
er and  6.  W.  Bossiter  dtha-  did  not  meet  thai 
day,  or  that  nothing  transpired  between  them 
on  the  subject  ot  insurance.  Certainly,  tiiere 
is  not  the  slightest  evidence  of  any  new  con- 
tract made  tlmt  day  between  the  parties,  or  of 
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any  modlflcatton  of  Qie  extflthig  arrangenient. 
There  Is  no  evidence  from  which  a  jury  could 
be  allowed  to  Infer  that  there  had  been  any 
meeting  of  the  minds  of  the  parties  on  any 
new  proposition  or  contract  What  the  effect 
would  have  been  if  the  agent  had  met  Rosst- 
ter.  and  made  to  him  the  statements  testified 
to  by  these  witnesses,  and  he  had  received 
from  him  the  receipt,  and  had  assented  to  Its 
terms,  we  have  no  occasion  to  consider.  Al- 
though B.  Rossiter  testifies  that  be  told  his 
brother  whst  the  agent  said,  there  la  no  proof 
that  G.  W.  Bosslter  erer  spoke  a  niagte  word 
in  reply,  or  erer  saw  the  receipt,  or  that  the 
nl^t  clerk,  or  any  one,  ever  gave  it  to  him. 
For  these  reasons  the  receipt  ts  not  available 
■B  evidence  of  any  contract  for  Insurance,  and 
affords  no  proof  of  any  alteration  of  tht>  pre- 
Tionsly  existing  arrangement,  as  disclosed  by 
the  testimony.  There  was  dearly  no  evidence 
of  any  completed  or  binding  contract  of  or  fw 
tnsnrance  between  the  parties  at  the  time  of 
Q.  W.  RoBsiter's  death,  to  take  the  case  to  the 
Jury;  and  tbe  circuit  court  wred  In  not  direct- 
ing a  veidlct,  as  requested,  tor  the  defendant. 
Tbe  Judgment  at  the  circuit  court  Is  reversed, 
and  tbe  cause  la  refunded  for  a  new  trial. 


DISHNBAU  V.  NEWTON  et  aL 

(Supreme  Court  of  Wisconsin.    Oct  22,  188fi.) 

SuRim  —  WsoiravoL  Attaokhb^it  —  Iiiabiutt 
BOB  Act  or  Dbpdtt— Dbmahd— 

Complaint— P&RTisa. 

1.  Independent  of  any  statute,  an  action 
will  lie  against  a  BberifT  and  his  sureties  for 
the  wrongful  act  of  his  deputy  In  levying  on 
tbe  prooerty  of  a  stranger  to  the  writ 

2.  Where,  after  a  default  by  his  deputy, 
a  sheriff  dies,  an  action  may  be  brought  against 
bis  sureties  wi^out  joining  the  per&onal  rep- 
resentatives oi  decedent. 

3.  Where  a  sheriff,  or  his  deputy,  taltes  die 
property  of  a  stranger  to  the  writ  of  attacb- 
meat.  the  latter  may  at  once  sue  for  its  recov- 
ery, without  previous  demand. 

4.  A  complaint  against  the  sureties  on  a 
sheriff's  bond  alleged  that  a  writ  of  attachment 
was  issued  againat  the  property  of  D.,  and  de- 
livered to  and  received  by  H.  to  be  executed; 
that  H.,  "while  acting  as  deputy  sheriff,  •  •  • 
in  the  pretended  ezerdse  of  his  duty  as  such 
officer,  and  while  pretending  to  net'*  under  the 
writ,  seized  plaintiff's  properbT'  Held,  that  the 
complaint  sufficiently  showed  that  H.,  in  tak- 
ing plaintiff's  property,  acted  under  the  writ, 
and  stated  a  good  cause  of  action. 

Appeal  from  superior  court,  Donglas  coun- 
ty; Charles  Smith,  .Tudge. 

Action  by  Clara  DlRhneau  ngainst  L.  I>. 
Newton  and  others,  sureties  on  the  oSlclal 
bond  of  Daniel  Kennedy,  sheriff  of  Douglas 
county.  From  an  order  overruling  a  demur- 
rer to  the  complniat,  defendunts  appeal.  Af- 
firmed. 

Reed,  Grace  &  Iteed  and  P.  II.  Perkins,  for 
nppellants.  Murphy  &  Bundy,  for  respond- 
ent. 

MARSHALL.  J.  This  Is  an  action  asnlnst 
the  sureties  on  a  sheriff's  bond.  The  pleiid- 
er  IntCTded  to  set  out  a  ^ause  of  action  for 


a  breach  of  the  bond  In  that  the  sheriff's  dep- 
uty, under  and  by  virtue  of  a  writ  of  attach- 
ment duly  issued  out  of  the  circuit  court  in 
and  for  Douglas  county  against  the  property 
of  Edward  Dlshneau  and  A.  H.  Thompson, 
and  placed  In  his  hands  to  execute,  levied  up- 
on and  took  six  horses  belonging  to  plaUitlff, 
of  the  value  of  $1,000,  and  converted  the 
same  to  his  own  use.  The  complaint  alleges 
that  the  sheriff  died  subsequent  to  the  alleged 
conversion.  Defendants  demurred  to  the 
complaint  on  the  ground  of  a  defect  of  par 
ties  defendant.  In  that  the  administrator  of 
tbe  estate  of  deceased  sheriff  was  not  Joined 
as  a  defendant.  Section  721,  Rev.  St.,  pro- 
vides that  "every  sheriff  shall  be  responsible 
for  every  misconduct  or  default  la  office  of 
any  undersberlff.  Jailer  and  deputy  during 
the  term  of  his  office,  and  after  death,  resig- 
nation or  removal  from  office  of  such  sheriff, 
as  well  as  before;  an  action  for  such  default 
or  misconduct  may  be  prosecuted  against 
such  sheriff  snd  his  sureties  on  his  official 
bond,  or  against  the  executor  and  adminis- 
trator of  such  sheriff."  Under  this  section 
tbe  sbolff  and  his  bondsmen  are  liable  for 
the  wrongful  act  of  his  deputy  In  levying  on 
the  property  of  the  plaintiff  under  the  writ 
of  attachment  against  the  prc^ierty  of  others 
(Sprague  v.  Brown,  40  Wis.  612;  Bishop  v. 
McGiHls,  80  Wis.  670,  50  N.  W.  770),  and  aft- 
er death,  as  well  as  before.  An  actltm  lies 
against  the  sheriff  and  such  bondsmen  during 
the  former's  lifetime,  and  after  his  death 
against  his  executor  or  administrator.  But, 
Independent  of  the  statute.  In  the  case  of 
such  misconduct  on  the  part  of  the  sherlfTB 
deputy,  the  principal  Is  liable  (Cotton  t. 
Marsh,  3  Wis.  221;  Wats.  Sher.  27;  Saunder- 
son  V.  Baker,  8  Wlls.  300;  Mnrfree,  Sher.  20. 
GOa);  and,  to  the  extent  of  tbe  penalty  In  the 
bond,  the  liability  of  the  sheriff's  sureties 
for  such  official  misconduct  la  coextensive 
with  the  liability  of  the  principal,  and,  in  case 
of  the  death  of  the  principal,  the  law  In  re- 
gard to  the  bringing  of  actions  against  sur- 
viving Joint  obligors  applies  (Sherman  v. 
Krenl,  ^  Wis.  33;  Voortiis  v.  Child's  Bx'r, 
17  N.  y.  354;  Pope  v.  Cole.  55  N.  Y.  124). 
The  objection  that  there  is  a  defect  of  parties 
defendant  Is  not  well  taken. 

Objection  Is  taken  to  the  complaint  that  It 
does  not  state  facts  sufficient  to  constltnte  a 
cause  of  action.  In  that  no  demand  for  a  re- 
turn of  the  property  Is  alieged.  No  such  de- 
m.md  was  necessary.  The  sheriff  and  his 
deputies,  In  seizing  property,  must  know  that 
the  property  taken  belongs  to  the  person 
named  In  the  writ,  and,  if  the  propei-ty  of 
another  Is  seized  as  that  of  such  a  person, 
such  other  Is  not  required  to  give  notice  to 
the  officer,  and  make  demand  for  its  retum. 
before  suing  for  its  recovery,  but  may  ane 
at  once  for  tbe  illegal  seizure.  Maeins  v. 
I^rio  (La.)  6  South.  .")3S;  Hopkins  v.  Swen- 
son  (Minn.)  42  N.  W.  10(12;  Vaughn  v.  Fisher. 
32  Mo.  Ain>.  2i>;  llamhett  v.  Williams,  24 
111.  App.  5U. 
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Funlicr  objectloii  ts  taken  to  the  complaint 
tliat  It  iloes  not  state  tacts  mfflcloit  to  con- 
t^itute  a  cause  of  action  in  that  It  does  not 
(lititinctlr  sbow  tliat  the  officer,  in  taking 
lilalntiff's  property,  acted  under  the  writ 
The  language  of  the  complaint  In  that  regard, 
after  allying  the  issuance  of  the  writ  and 
the  placing  of  the  same  in  the  hands  of  the 
deputy  to  tie  executed.  Is  as  follows:  "That 
thn^fter,  on  the  15th  day  of  November, 
said  Henty  Berthlaume,  while  acting  as 
such  d^uty  sherllZ,  and  white  in  the  pretend- 
ed exerdse  of  his  duty  as  such  aScvr,  and- 
while  pretending  to  act  by  Tlrtiu  of  the  afore* 
said  writ  of  attachment,  did  wrongfully  and 
without  the  consent  of  this  plalntlfC  seize  up- 
on and  carry  away  and  convert  six  horses, 
b^g  then  and  there  the  property  of  this 
plaintiff,  and  of  the  value  of  one  thousand 
dollars  ($1,000),  to  the  damage  of  the  plain- 
tiff In  the  sum  of  one  thousand  dollars 
00(^."  The  learned  counsel's  treatment  of 
this  clause  <rf  the  cranplalnt  is  rather  hyper- 
critical, and  not  sustained  by  Gerber  r.  Ack* 
ley.  S7  Wis.  43;  Gerber  t.  Ackley.  32  Wis. 
233;  or  State  v.  Mann,  21  Wis.  602,r-cited  in 
sunNHt  of  the  same.  In  the  first  case  4he 
words  of  the  insufficient  allegaticn  are: 
"Claiming  to  have  a  writ  of  reptevin,  duly  is- 
sued by  the  Justice,  and  took  from  the  lawful 
possession  of  plaintiff  certain  personal  prop- 
erty, claiming  to  act  under  and  by  virtue  of 
such  writ"  In  the  sec<Hid  case  the  Insuffl* 
dent  aUc^ticm  is,  **The  said  Ludlogton  took 
the  property  as  such  village  marshal  under 
and  by  virtue  of  an  alleged  writ  of  replevin 
issued,"  etc.;  and  in  the  last  case  the  lan> 
guage  *liie  diolff,  while  acting  as  such, 
having  the  execution  against  Goodrich,  seised 
and  carried  away  the  property  of  Bllnes> 
bury."  Held  in  each  case  that  the  comjdaint 
did  not  state  with  sufficient  certainty  that 
the  officer,  whUe  acUng  tn  his  official  capack 
ty,  seized  the  pnqierty  under  and  by  vlrtoe 
of  the  writ  FrobaUy  the  court  In  tbese 
cases  tested  the  auctions  under  considera- 
tion by  a  degree  of  certainty  quite  as  ri|^d 
as  a  fair  construction  of  the  language  under 
the  rules  of  good  pleading  and  Uie  statutes 
on  tbe  subject  wlU  Justify.  To  hxAA  with  tlie 
appdlant  In  this  case  would  r^ulre  n>  to  go 
much  further.  All  that  is  required  Is  tiiat 
the  pleader  state  tbe  facts  with  sudi  cleameas 
that  th^  may  be  understood  by  the  party 
who  la  to  answra  them,  by  tbe  Jury  wlu>  are 
to  ascertain  the  truth  of  tbe  allegation,  and 
by  the  court  who  Is  to  give  the  Judgment; 
in  diort,  make  "a  plain  and  concise  state- 
ment of  tbe  facts  ccmstltntlng  the  cause  of 
action."  The  technical  nicety  of  statement 
required  to  come  up  to  the  standard  <a  eer- 
tainty.  "to  a  certain  extent,  in  every  partto- 
nlar."  is  not  required.  Tbe  compUbit  dis- 
tinct^ alleges  that  a  writ  of  attachment  was 
issued  oqt  of  tbe  circuit  court  and  against 
the  property  of  Edward  DIshnean  and  A.  H. 
Thompson;  that  it  was  delivered  to  and  re- 
ceived by  the  defcoidautp  to  be  executed;  that, 


while  acting  as  deputy  sheriff.  In  the  pretend- 
ed exercise  of  his  doty  under  such  writ,  he 
seized  plaintiff's  property.  Thl^  with  enffi- 
clent  deflntteness,  allies,  as  a  fact  that  the 
officer  in  his  official  capacity,  acting  under 
the  writ  seized  the  property  In  question. 
Tbe  language  used  will  not  admit  of  any  otlt- 
er  reasonable  conatmctlon.  The  foiegoiag 
covers  all  the  questions  requiring  cocsi  dera- 
tion on  tbe  appeal.  The  order  appealed  from 
is  affirmed,  and  the  cause  remanded  for  fur- 
ther proceedings  according  to  law. 


SOMMBBS  V.  HAHBUROBB. 
(Supreme  Court  of  Wisconsin.    Oct  22.  1895.) 
Pbbjukt-^oinsbb  or  Claiiu— DiaEcrise  Ve«- 

DICT. 

1.  Ad  affidavit  by  a  creditor,  that  the  som 
mentioDed  in  a  judgmeat  note  was  due  him,  was 
not  perjur7,  where  by  consent  be  was  to  take 
and  enforce  the  note  for  the  claims  of  himself 
and  others. 

2.  Public  policy  does  not  forbid  Joinisg  of 
daims  due  to  several  in  a  note  ^yabie  to  one. 

3.  An  objection  that  tbe  joinder  of  claims 
dne  to  several  in  a  note  payable  to  one  was 
fraudulent  as  to  creditors  cannot  be  raised  by  a 
Dartr  to  the  agreement 

4.  Wliere  plaintiff  has  the  right  to  recover 
nart  of  the  sum  demanded,  judgment  ^ould 
not  be  directed  for  defendant 

Appeal  from  drcnlt  court,  Waupaca  oonn- 
ty;  Gharlea  U.  Webb.  Judge. 

Action  by  George  Bommers  against  land 
Hamburger  for  money  had  and  received. 
Plaintiff  bad  Judgment,  and  defendant  ap- 
pieals.  Affirmed. 

Action  for  m<mey  bad  and  received.  Tlw 
fticts  are  that  one  Wlgdersim,  in  June,  18^*, 
was  a  merchant,  in  business  at  Wanpaca. 
having  a  stock  of  goods  worth  at  least  $7.- 
800,  and  was  then  insolvent,  being  indebted 
to  an  amount  exceeding  913,000,  among 
which  debts  was  a  debt  to  the  appelant 
Hambui^er,  of  about  $2,300,  a  debt  to  the 
Idalntlff,  Sommers,  of  9300,  and  a  debt  to  one 
Bobinson  of  9250.  On  the  30tb  of  June. 
1882,  WIgderstm  gave  several  Judgment 
notes,  in  ftvor  of  several  of  his  creditors, 
upon  which  Judgmmts  were  Immediately 
entered  In  tbe  following  order  of  prioritj: 
Waupaca  National  Bank,  $1,086.20;  I^dauer 
ft  Co.,  91.496.76;  Israel  Hamburger,  $2,777.- 
47;  L.  Gelsenfelt,  $1,125^;  S.  Fein.  «50a- 
08:  nnd  Mary  Wlgderson,  $1,682.  It  wlU  be 
seen  that  the  Judgment  note  glvoi  to  Ham- 
burger was  for  more  than  $2,700,  while 
Hamborff^s  claim  was  for  but  $2,200.  This 
arose  in  this  way:  When  Wlgderson  was 
about  to  give  Hamburger  Us  note.  Bobinson 
was  presoit,  i^iresentlng  his  own  claim 
and  that  of  Sonuners,  and  de^red  payment 
or  security  for  both  claims.  It  was  sug- 
gested that  all  three  claims  be  combined 
In  one  note,  to-be  given  to  Hamborger,  to 
save  the  expense  of  three  Judgmoits.  and 
that  when  Hamburger  collected  his  judg- 
ment be  should  pay  Bobinson  and  Sommos 
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their  dalniB.  To  this  Wl^fderson  and  Ham- 
liurger  agreed,  and  the  note  was  glren  for 
the  gross  amount  of  all  three  claims,  and 
put  in  Judgment  U  the  name  of  Hamburger 
alone.  Executions  were  at  once  Issued  on 
the  judgments,  and  the  entire  stock  seized 
by  the  sheriff  and  advertised  for  sale. 
While  the  stock  was  in  the  hands  of  the 
sheriff  under  the  executions,  actions  were 
begun  by  sereral  unsecured  creditors  of  Wig- 
-deTBon.  whose  claims  aggregated  more  than 
^,000,  and  the  stock  of  goods  attached,  and 
notice  given  to  the  sheriff  that  the  attach- 
ing creditors  claimed  that  said  Judgments 
were  fraudulent  and  void,  and  that  he  would 
be  required  to  pay  the  money  realised  from 
sale  of  the  goods  Into  court.  The  sheriff 
sold  the  goods  for  $7,800  to  the  appellant, 
Hamburger,  and  paid  the  money  Into  court, 
aud  returned  the  executions  with  a  state- 
ment of  the  facts.  An  action  in  equity  was 
thereafter  begun  by  the  attaching  creditors 
UH  soon  as  they  bad  obtained  Judgment  on 
their  claims,  for  the  purpose  of  setting  aside 
the  Judgments  on  cognorit  as  fraudulent  and 
void,  and  obtaining  an  order  of  the  court 
for  the  payment  of  the  money  realised  from 
the  stock  to  them  in  the  order  of  their  at- 
tachments. This  action  was  never  brought 
to  trial.  Hamburger  bought  up  the  claims 
of  the  attaching  creditors  at  the  rate  of  00 
cents  on  the  dollar,  as  he  testifies,  and  set- 
tled the  action.  Out  of  the  $7,800  deposited 
in  the  bank,  the  claims  of  the  Waupaca 
Bank  and  liandauer  &  Co.  were  at  once  paid 
In  full,  and  the  Judgments  discharged. 
Hamburger  discharged  his  own  Judgment, 
and  acknowledged  payment  of  It  In  full  up<»i 
the  docket,  as  well  as  the  Judgments  In  fa- 
vor of  Gelsenfelt,  F^o,  and  Mary  Wlgder- 
son,  of  which  he  had  assignments;  but  he 
<daims  that  the  amounts  actually  paid  out 
to  these  first  Judgment  creditors,  together 
with  the  amounts  paid  to  the  attaching  cred- 
itors to  settle  the  suit  and  the  necessary  ex- 
l>en8ea  of  the  litigation,  aggregate  about  $G,- 
800,  and  that  he  has  still  $300  to  pay  to  his 
attorneys,  so  that  he  has  realized  but  $700 
to  apply  on  the  Hamburger  Judgment,  not- 
withstanding it  appears  on  the  record  to 
have  been  paid  in  fulL  There  was.  a  sharp 
contest  In  the  evidence  as  to  whether  Som- 
mers  or  Robinson  knew  about  or  authorized 
the  settlement  of  the  equitable  action  to  set 
aalde  the  Judgments,  Hamburger  claiming 
that  they  authorized  it,  and  they  denying  all 
knowledge  of  It  A  motion  to  direct  a  ver- 
ilict  for  the  defendant  was  overruled,  and 
exception  taken;  and  the  cause  was  sub- 
mitted to  the  Jury  ujxiu  a  charge  to  which 
there  is  no  exception.  A  verdict  for  the 
plaintiff,  for  the  full  amount  of  his  claim, 
with  interest,  was  rendered,  and  from  Judg- 
ment thereon  the  defendant  appealed. 

John  N.  Brennan  and  Bloodgood,  Blood- 
good  &  Kemper,  for  appellant   Bdward  B. 
Browne,  for  re^wndoit 
T.64N.w.nal7— 66 


WINSLOW,  J.  (after  stathig  the  facU). 
Two  principal  contentions  are  made  by  the 
defendant:  First,  that  the  plaintiff  cannot 
recover,  because  he  must  trace  his  right  to 
a  remedy  through  a  contract  void  as  against 
public  policy;  second,  that  Hamburger  had 
a  right  to  settle,  the  entire  claim  In  good 
faith,  and  to  accept  a  smaller  sum  than  the 
face  of  the  claim,  and  that.  In  the  absence 
of  malfeasance  or  neglect,  such  settlement 
would  be  binding  on  the  plaintiff.  In  sup- 
port of  the  first  contention,  It  la  said  that  the 
arrangement  between  Wigderson,  Hamburg- 
er, and  Robinson,  by  which  the  three 
claims  were  consolidated,  and  put  into  one 
Judgment  note  to  Hamburger,  contemplated 
both  the  commlS8t(m  of  a  crime  and  the  per- 
petration of  a  fraud  on  Wigderson's  credit- 
ors. The  crime  referred  to  Is  the  crime  of 
perjury.  Id  the  making  of  a  false  affidavit 
by  Hamburger  to  the  effect  that  the  whole 
amount  of  the  note  was  due  blm  before  the 
rendition  of  Judgment  on  the  note.  Is  such 
an  affidavit,  under  such  circumstances,  per- 
jury? If  not,  then  the  argument  on  this 
branch  falls.  We  do  not  think  It  can  be 
considered  perjury.  The  arrangement  be- 
tween the  debtor  and  his  creditors,  by  which 
one  creditor  was  to  take  and  enforce  a 
Judgment  note  for  the  claims  of  both,  in- 
volves nothing  against  good  morals  or  good 
faith,  at  least  so  far  as  the  parties  them- 
selves are  concerned.  It  would  seem  to  cre- 
ate a  tru.st  relation,  making  the  holder  of  the 
note  a  tnistee  for  his  fellow  creditor  In  that 
part  of  the  security  which  was  given  for 
the  beueflt  of  the  other,  ^nd  not  only  a 
trustee  to  hold  the  note,  but  to  enforce  it 
If  such  was  the  relation  of  the  parties,  and 
we  think  it  was,  then,  clearly.  It  was  not 
perjury  for  Hambiu-ger  to  swear  that  the 
note  was  due  to  him,  for  a  part  was  due  to 
blm  personally  and  a  part  to  him  In  his 
trust  capacity.  Whether  this  trust  arrange- 
ment was  oue  which  bound  the  parties  in 
its  Inception,  so  that  they  could  not  rescind 
it,  or  whether  It  could  have  been  disaffirmed 
by  either  party  before  It  was  acted  upon.  It 
is  unnecessary  to  decide.  It  was  not  disaf- 
firmed or  rescinded,  but  carried  out,  and  it 
involved  no  moral  wrong  in  any  view  which 
we  can  take  of  It.  It  Is  told,  however,  that 
it  was  a  fraud  upon  creditors.  This  ques- 
tion Is  not  really  Involved  In  the  case.  There 
are  no  creditors  here  to  raise  It.  There  are 
many  traasactlons  wbich  will  be  held  fraud- 
ulent at  the  suit  of  a  creditor,  but  which 
win  be  held  good  as  between  the  parties. 
The  debts  for  which  the  note  was  gtveu  all 
appear  to  be  honest  debts,  and  there  was  no 
fraud  or  moral  turpitude  In  Joining  three 
honest  debts  in  one  note,  nor  are  there  any 
considerations  of  public  policy  which  forbid 
it,  at  least  when  the  question  arises  between 
the  parties  themselves. 

As  to  the  sec(»id  contention  made  by  the 
defendant,  namely,  that  he  had  a  right  to 
Mttle  up  the  litigation,  and  that,  in  Uw 
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abgence  of  u  alfeasauce,  his  action  Is  binding 
on  the  plaintiff,  It  may  for  the  pui'i>OBes  of 
this  case  be  adtultted.  Conceding  that  such 
is  the  law,  still  it  apiiears  beyond  dispute 
tliat  Hainbiirg-er  received  and  has  $700  upon 
the  $2,700  Judgment  Certainly  the  plain- 
tiff has  a  right,  in  any  view,  to  recover  bis 
proportionate  share  of  the  $700.  Thet-efore 
the  motion  to  direct  a  verdict  for  the  defend- 
ant was  properly  overruled.  There  are  no 
exceptions  to  the  charge.  Therefore  It  must 
be  taken  to  state  the  law  correctly.  It  Is 
luiuecessary  to  repeat  tt  here.  It  Is  suffi- 
cient to  say  that,  under  the  charge,  there 
was  sufficient  evidence  to  justify  the  verdict 
rendered.  There  are  no  other  questions  In 
the  case  vhlch  we  consider  of  sufficient  Im- 
portance to  state.    Judgment  affirmed. 


PARKHURST  v.  STAPI^S  et  al. 
(Eiapreme  Conrt  of  Wisconsin.    Oct.  22,  1895.) 

CoNVERMON  np  Loo9— Double  Damages. 
Sanb.  &  B.  Aon.  St.  §  4440,  providing 
that  it  shall  constitute  grand  larceny  to  will- 
fully take  floy  lug,  beiug  in  any  river,  or  <Hi  or 
near  the  bank  of  such  river  or  adjoining  land, 
and  miikhig  the  taker  liable  for  twice  the  value 
of  the  loKs  converted,  does  not  apply  where  the 
logs  were  situated  80  rods  from  the  bank  of  a 
river. 

Appeal  from  superior  court,  Douglas  county; 
Charles  Smith,  Judge. 

Action  by  U.  J.  I'arkhurst  against  King  O. 
Staples  and  others  for  conversion.  From  the 
Judgment  raidered,  plaintiff  appeals.  Affirm- 
ed. 

There  Is  no  bill  of  exceptions.  Tbe  facts 
are  recited  In  the  Judgment  The  defendant, 
Kbis  G.  Staples,  owned  a  quantity  of  pine 
Baw .  loifs,  which  were  upon  skid  ways  near 
the  Tillage  of  Inm  River,  and  within  SO  rods 
of  the  bank  of  Iron  tlT&e.  While  they  were 
In  that  situation  they  were  bought  by  tbe 
plaintiff  at  a  foreclosure  sale  under  a  chattel 
mortgage.  The  defendants  afterwards,  and 
without  the  plalntitTa  consent,  carried  the 
logs  away  from  that  posltlfm,  to  a  sawmill 
near  tbe  village  of  Iron  Blver.  and  had  them 
manufactured  Into  lumba.  Tbe  Jury  found 
the  value  of  the  logs  to  be  $409.78.  Tbe 
plaintiff  moved  for  judgment  for  double  tbe 
value  as  found  by  the  jury,  undo-  section 
4449,  Sanb.  &  B.  Ann.  St  This  was  denied, 
and  Judgment  was  rendered  toe  the  plaintiff 
for  the  sum  so  found  by  the  Jury.  From  this 
Judgment  the  plaintiff  appeals. 

Victor  Linley  and  John  Brennan,  for  appel- 
lant   Swift  &  Cooper,  for  respondents. 

NBWaiAN,  J.  The  only  question  Involved 
is  the  right  of  the  plaintiff  to  recover  double 
the  value  of  the  logs.  Plainly,  it  Is  a  common 
case  for  the  recovery  of  the  actual  value  only, 
unless  the  single  fact  that  the  logs  were  situ- 
ated BO  near  as  wltliln  SO  rods  of  the  bank 
of  Iron  vivvr  distinguishes  It    It  is  claimed, 


I  for  the  plaintiff,  that  such  dose  prazlmity  of 
dtuation  to  tbe  bank  of  a  stream  of  water  U 
such  a  distinguishing  circumstance  as  takes 
the  case  out  of  the  geDeral«nile,  and  brings  it 
within  the  provisions  of  section  4449,  Sanb.  k 
I  B.  Ann.  St.  That  is  the  exact  question  in  tbe 
I  case.    This  statute  declares  it  to  be  the  crime 
of  larceny  If  one  siiail  will  fully  "take,  can; 
away  or  otherwise  convert  to  his  own  use 
•  *  •  any  log  or  cant  •  •  •  lying  or  be- 
ing tn  any  river  *  *  *  or  in  any  tributar}- 
of  such  river,  or  on  or  near  the  bank  oC  any 
such  river  or  tributary,  or  In  or  on  any  siough, 
ravine,  island,  bottoms  or  land  adjoining  any 
such  river  or  tributary.    •    •    •*'   It  also 
makes  such  person  "liable  to  pay  the  owner 
of  such  log,  cant  or  other  lumber  *  *  * 
double  the  amount  of  the  value  of  the  same, 
to  be  recovered  in  an  action."  This  scaiatt; 
Is  penal,  and  is  to  be  constrned  strictly,  with 
a  view  to  exclude  from  its  operation  all  va»* 
which  are  not  clearly  within  the  l^slative  bi- 
tention.  Those  cases  only  are  within  the  sttt- 
I  ute  which  are  within  its  intention.  In  order  to 
I  ascertain  the  intention,  it  must  be  considered 
'  wliiit  circumstances  should  determine  tbe  in- 
;  elusion  or  exclusion  of  any  specified  logs  wltti- 
In  or  from  its  provisions.   Thare  does  not 
I  seem  to  be  any  nattiral  or  suffld^t  reason.  Id 
I  the  mere  fact  of  proximity  to  the  bank  of  the 
i  stream,  \rby  logs  situated  within  80  rods  of 
the  bank  should  require  or  receive  other  w 
:  greater  protection  from  the  law  than  is  given 
!  to  logs  situated  at  twice  that  distance  from 
'  the  Imnlc,  or  at  any  other  distance  or  In  any 
'  other  place.    The  mere  circumstance  of  prox- 
I  imity  or  remoteness  from  tbe  bank  of  a  stream 
I  caimut  have  been  the  reason  tor  the  enaci- 
I  ment  of  tills  statute.    So  the  reason  mi^  be 
I  found  In  some  other  circumstance.    A  reason 
I  may  be  found  In  tbe  circumstance  tliat  logs. 
!  while  being  in  transit  to  market,  on  floatable 
'  streams,  are  often  thrown  upon  or  floated  be- 
'  yond  tbe  bank,  and  Into  sloughs  and  bottomii. 
I  and  so  become  out  of  the  Immediate  power 
!  and  care  of  tbe  owner,  and  become  a  tempta- 
'  tiou  and  lure  to  prowlers.    It  is  quite  eri- 
<  dent  from  the  entire  section,  that  such  are  tlh^ 
I  logs  Intended  to  be  protected  by  Its  provisions. 
1  It  is,  "logs  lying  or  being  In  a  river  or  ib 
tributary,"  "or  on  or  near  Its  bank,"  "or  In  a 
slough  or  bottoms  adjoining  such  river  or  trib- 
utary." This  evidently  describes  logs  whirl) 
are  b^ng  floated  or  driven  down  a  stream,  os 
thdr  way  to  market,  which  may  have  derlat 
ed  from  the  stream  and  floated  on  to  w  over 
the  bank.  Into  sloughs  and  bottomsL  Sucb 
are  within  tbe  reason  and  intention  of  tlie 
statute.    Perhaps  the  statute  also  Incltide^ 
logs  placed  on  or  near  tbe  bank  for  the  par 
pose  of  being  floated  to  market,  although  thcf 
have  not  yet  been  pat  afloat    But  It  does  not 
include  logs  which  are  distant  from  the  imme- 
diate iHink,  and  which  are  not  on  thdr  my 
to  some  predestined  point  down  the  streaia- 
The  plaintifTs  logs  were  not  within  the  provi- 
sions of  the  statute.    The  judgment  of  tbe  sn- 
perior  court  of  Douglas  county  is  afflnned 
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FAUST  T.  AMERICAN  FIRE  INS.  CO.  OF 
PHILADELPHIA. 

(Saprane  Court  of  Wisconsin.    Oct  22,  1895.) 

IXSURAITOB— CoXDiTIOXB  OF  PoLIOT— PmOOTO  OF 

Loss. 

1.  Where  the  written  portion  of  a  policy  cot- 
en  a  famiture  store  and  repair  shop  connected 
therewith,  and  the  "furmtore,  npholstery  soodi, 
and  other  merchandise,  not  more  hazardons, 
nsual  to  ft  retail  furniture  store,"  the  keeping  of 
benzine  for  necessar;  use  in  the  repair  shop  will 
not  arold  the  poUc;,  though  expreasly  prohibited 
in  the  printed  conditioiu  ihtreot. 

2.  After  plaintifra  loss  by  fire,  an  adjuster  of 
the  company  in  which  he  was  insured  visited  the 
premises,  received  frum  plaintiff  a  list  of  the 
property  destroyed,  and,  discoverinx  that  benzine 
bad  been  kept  in  the  building,  told  plaintifF  that 
tliat  fact  rendered  the  policy  void.  Thereafter 
the  company  refused  to  wmmunicate  with  plain- 
tiff in  lefeieiice  to  hia  Ioh.  Held,  that  thU  con- 
stitnted  a  waiver  of  the  provision  of  the  poliqy 
rtquiring  proo&  of  loss. 

Appeal  from  circuit  court,  Dane  county; 
Robert  O.  Slebecker,  Judge. 

Action  by  Joaepfa  F.  Faust  against  the  Amer* 
lean  Fire  Insurance  Company  of  Philadelphia 
to  recover  on  a  policy  of  insurance.  From  a 
Judgment  tcx  defendant,  plaintiff  aK>ealB. 
Reversed. 

Tills  action  was  brought  to  recover  loss  sus- 
tatned  the  plaintiff  under  a  standard  insure 
ance  policy  of  the  state  of  M'^isconsin,  Issued 
by  defendant.  The  written  portion  of  the 
policy  reads  as  follows:  "Joseph  Faust:  Four 
hundred  dollars  (?400)  on  his  two-story  frame, 
shlngle-roof  building  and  coie-Btory  frame  ad- 
dition thereto,  occupied  as  a  furniture  store 
and  repair  shop,  situated  on  the  comer  of 
East  and  River  streets,  village  of  Christiana, 
Dane  county,  Wisconsin.  Four  hundred  dol- 
lars ($400)  on  the  stock  of  famiture,  up- 
holstery goods,  and  other  merchandise,  not 
more  hazardous,  usual  to  a  retail  furniture 
store,  while  contained  therein."  The  printed 
portion  of  the  policy  contained,  among  other 
things:  "This  entire  policy,  unless  otherwise 
provided  by  agreement  indorsed  hereon  or 
added  hereto,  shall  l>e  void  •  •  •  if  (any 
usage  or  custom  of  trade  or  manufacture  to 
the  contrary  notwithstanding)  there  be  kept, 
used,  or  allowed  on  the  above-described  prem- 
ises benzine  •  •  ♦."  The  policy  also  con- 
tained in  the  printed  portion  a  provision  re- 
quiring Immediate  notice  la  writing  to  the 
company  In  case  of  loss,  and  sworn  proofs  of 
Loss  within  dxty  days  after  date  of  fire.  Also 
the  following:  "The  comi>any  shall  not  be 
held  to  have  waived  any  provision  or  condi- 
tion of  this  policy,  or  of  any  forfeltiUTe  there- 
of, by  any  requirement,  act,  or  proceeding  on 
its  part  relating  to  the  appraisal,  or  to  any 
examination  herein  provided  for.  This  policy 
Is  made  and  accepted  subject  to  the  foregoing 
silpulatlons  and  conditions,  together  with 
such  other  provisions,  agreements,  and  condi- 
tions as  may  be  Indorsed  hereon  or  added 
hereto;  and  no  officer,  agent,  or  other  repre- 
sentative of  this  company  shall  have  power 
to  waive  any  provision  or  condition  of  this 


policy  except  such  as  by  the  terms  of  this 
policy  may  be  the  subject  of  agreement  In- 
dorsed hereon  or  added  hereto,  and  as  to  such 
provisions  and  conditions  no  officer,  agent,  or 
representative  shall  have  such  power,  or  be 
deemed  or  held  to  have  waived  such  provi- 
sions or  conditions,  unless  such  waiver.  If  any, 
Shan  be  written  upon  or  added  hereto;  nor 
shall  any  privilege  or  permission  affecting  the 
insurance  under  this  policy  exist  or  be  claimed 
by  the  insured  unless  so  writtra  or  attached." 
The  answer  alleged  a  breach  of  the  condition 
prohibiting  the  keeping  or  xise  of  benzine  on 
the  premises;  also  the  failure  on  plaintlfTa 
part  to  furnish  proofs  of  loss  as  required  by 
the  policy.  The  erideuce  shows  that  the  as- 
sured, at  the  time  the  policy  was  issued,  and 
at  the  time  of  the  flre,  had  a  small  amount  of 
benzine  on  the  premises,  kept  solely  for  use 
In  the  repair  shop,  and  that  It  was  necessary 
for  such  use.  The  evidence  also  shows  that 
notice  of  the  loss  was  given  to  the  company 
the  next  morning  after  the  flre;  that  soon 
thereafter  the  company's  adjuster  visited  the 
scene,  and  was  furnished  by  appellant  with  a 
list  of  the  goods  btimed;  that  he  then  discov- 
ered that  benzine  bad  been  kept  on  the  prem- 
ises, and  thereupon  notified  the  plaintiff  that 
such  fact  rendered  the  policy  void;  that  he 
took  away  with  him  the  list  of  the  property 
d^troyed,  furnished  by  plaintiff,  and  the  same 
has  ever  since  been  retained  by  him  or  some 
one  for  the  company.  From  that  time  on  the 
defendant  has  refused  to  communicate  with 
plaintiff  with  i-espect  to  the  loss.  The  trial 
court  granted  defendant's  motion  for  nonsuit 
upon  the  ground  that  the  conti-act  of  insur- 
ance was  rendered  void  by  a  violation  of  the 
provision  prohibiting  the  keeping  or  use  of 
benzine  on  the  premises,  and  Judgment  was 
rendered  accordingly. 

B.  W.  Jones  and  E.  Bay  Ste^-ens,  for  ap- 
pellant.   Bashford,  O'Connor  &■  Aylward,  for 

respondent. 

MARSHALL,  J.  (after  statinfr  the  facts). 
The  main  question  presented  on  this  appeal  is 
whetlier  the  presence  of  a  small  amouut  of 
benzine  on  the  premises  for  use  In  the  repair 
shop  rendered  the  contract  of  insurance  void. 
Keeping  in  mind  the  undisputed  evidence 
thut  the  prohibited  article  was  not  kept  as 
an  article  of  merchandise  for  sale,  but  hs 
an  article  usually  and  ne(T(.'s8jirily  kept  In 
operating  the  business  of  the  repair  depait- 
ment  of  the  furniture  store,  which  the  poil- 
cy  expressly  covered,  we  find  abundant  au- 
thority to  support  the  general  rule,  which  we 
adopt,  that  where  a  contract  of  insurance,  by 
the  written  portion,  covers  property  to  be 
used  in  conducting  a  particular  business,  the 
keying  of  an  article  necessarily  used  in  such 
business  will  not  avoid  the  policy,  even 
though  expressly  prohibited  In  the  printed 
conditions  of  the  contract  To  that  effect 
are  Mears  v.  Insumnce  Co.,  92  Pa.  St.  17: 
Viele  V.  Insurance  Co..  26  Iowa,  0;  Collins 
Y,  Insurance  Cc,  79  N.  C.  279,-- cited  by  ap- 
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peHnnfs' counsel,  to  which  many  may  be  add- 
ed: Currigau  v.  Insui-anee  Co.,  53  Vt  4dJS; 
Stout  T.  Assurance  Co.,  11  Bise.  313,  12  Fed. 
5r>4;  Insurance  Oo,  v.  Updegi-aff,  43  Pa.  St. 
350,  -.m;  iniiisky  v.  Insurance  Co.,  32  Fed. 
47;  Bryant  v.  Insurance  Co.,  17  N.  Y.  300; 
Insurance  Oo.  v.  Taylor,  5  Minn.  492  (Gil. 
303);  Whitniarah  v.  lusurimce  Co..  16  Gray, 
359;  Franklin  Fire  Ins.  Co.  v.  Chicago  Ice 
Co.,  3G  Md.  102;  Cartin  v.  Assurance  Co. 
57  JId.  r>l5;  Harper  v.  Insurance  Co.,  17  N. 
Y.  197;  Hall  V.  Insurance  Co.,  58  N.  Y.  292; 
and  many  otlioi-s.  In  the  early  case  of  Har- 
per V.  Insurance  Co.,  supra,  it  was  held  that 
the  underwriters  must  be  presumed  to  have 
been  nequainted  with,  the  business  and  with 
the  materials  necessarily  used  in  prosecuting 
it,  and  to  have  included  such  materials  in 
the  risk,  the  same  as  if  each  article  had  been 
pai'tlcularly  mentioned  in  the  written  portion 
of  the  policy;  that  the  written  portion  in 
that  regard  will  control  the  printed  portion 
prohibiting  the  keeping  of  such  articles.  This 
case  has  been  frequently  cited  and  approved, 
and  may  be  said  to  be  strictly  in  line  with 
the  great  weight  of  authority  cm  the  subject 
In  Hall  V.  Insurance  Co.,  snpra,  the  court  re- 
feiT'ed  to  Harper  v.  Insurance  Co.,  supra, 
and  several  othera  of  like  character,  stating, 
in  effect,  that  they  were  all  cases  where  the 
use  of  the  prohibited  article  was  necessary  in 
the  business;  while  in  the  case  then  under 
consideration,  it  was  only  said  to  be  usually 
used.  It  was  sought  by  the  Insurance  com- 
pany to  avoid  the  policy,  notwithstanding,  by 
distinguishing  between  necessary  and  cus- 
tomary use.  but  the  court  held  that,  under  a 
policy  coveilng  a  business,  i>erm]sslon  to  use 
all  articles  ordinarily,  as  well  as  articles  nec- 
essarily- used,  must  be  held  to  be  given  and 
covered  by  the  contract  of  Insurance.  In  Car- 
lin  v.  Assurance  Co.,  supra,  the  policy  cov- 
ered a  factors'  and  machinery,  and  prohlUt- 
ed  the  keeping  or  use  of  petroleum.  The 
court  held.  In  effect,  that  If  the  engine  room 
and  machinery  were  Included  in  the  descrip- 
tion of  the  insured  premises,  the  keeping  of 
petroleum,  altboui^  among  the  prohibited 
articles,  would  not  avoid  the  policy  If  the  evi- 
dence showed  that  it  was  an  appropriate  and 
customary  article  used  In  the  assm-ed's  trade 
for  lubricating  machinery,  and  that  he  kept 
It  solely  f<H-  that  punKWe;  that  the  Insurance 
company,  when  it  issued  the  policy,  knew 
that  the  factory  could  not  be  ran  wltliout  ma- 
chinery, and  It  must  be  supposed  to  liave  con- 
tracted with  referoice  to  such  use  as  an  or- 
dinary incident  of  the  business;  that,  if  pe- 
troleum oil  was  usual  and  necessary,  then 
such  use  must  have  been  contemplated, 
though  prohibited  In  the  printed  portion  of 
the  policy.  The  conrt  concluded  that  the  rule 
In  respect  to  the  question  undor  consldon- 
tlon  as  stated  Is  well  settled.  It  must  be  rec- 
ugnissed  that  there  is  some  c<»ifltct  in  the  au- 
thorities on  this  subject,  but  the  great, weight 
of  authority  fully  sustains  the  iiile  as  above 
stated. 


In  the  light  of  the  foregoing,  obviously  the 
contract  of  Insnraiice  which  covered  the 
buil.  .ig  to  be  used  as  a  repair  shop  In  cod- 
uectiou  with  the  furniture  store  penuittMl 
all  things  necessary  to  the  oijoyment  of  ibe 
property  for  such  use.  1'lie  clause  in  tbe 
written  poitlon  of  the  policy,  "Four  huu- 
dred  dollars  on  the  stock  of  furniture,  up- 
holstery goods,  and  other  merchaudise,  uot 
more  hazardous,  usual  to  a  retail  furniture 
8101*6."  must  be  construed  to  cover  merchan- 
dise kept  In  the  trade  in  the  furniture  stttre, 
and  the  words  "not  more  hazardous"  to  rotn 
to  such  merchandise  ouly,  and  have  no  ref- 
erence to  the  necessary  articles  kept  for  use 
In  the  r^ialr  shop.  The  words  "any  usage  or 
custom  of  trade  oc  manufacture  to  the  con- 
tratr  notwithstanding,"  contained  la  Uie 
printed  portion  of  the  policy,  so  far  as  tliey 
would  otherwise  prohibit  the  necessary  use  of 
benzine  In  tbe  repair  shop,  must  be  held  to 
be  controlled  by  the  written  portitn  of  tite 
policy,  which  expressly  Insures  the  buildhig 
in  part  as  a  repair  shop;  this  upon  tbe  pre- 
sumption, tliat  must  exist,  that  the  pttrtiei 
intended  that  the  repair  shop  as  It  was,  aud 
as  it  must  necessarily  contiiiue  to  be  If  ii 
continued  at  all,  must  be  carried  on  wiita  all 
usual  and  necessary  Incidents,  and  that  u 
such  it  was  protected  by  tbe  G<Hitract  of  in- 
surance; also  by  force  of  tbe  wril-estab- 
llshed  rule,  that  tbe  written  special  descrip- 
tion of  the  particular  subject -matter,  wlw- 
ever  Inconsistent  with  the  printed  clauses  ot 
Hie  policy,  must  control.  Insurance  Co.  v. 
McLaughlin,  53  Pa.  St  485;  OnshDian  t. 
Insurance  Co.,  34  Me.  437;  Archer  v.  Insur- 
ance Co..  43  Mo.  434.  The  coiutruction  we 
thus  give  the  policy  rendera  the  contract  joit 
and  reasonable,  and  carri^  out  tbe  obvloo* 
Intention  of  the  parties  to  It  Any  other  con- 
Btnicti«n  would  load  to  the  absurd  result 
that  the  prohibitory  clause  of  the 
would  abs4^utely  prevent  tbe  can7lng  ud  of 
the  business  expressly  permitted  in  ttie  writ- 
ten portl<Hi.  Xo  such  absurdity  can  be  liehl 
to  have  been  omtemplated  by  the  pariles.  un- 
less the  terms  of  tbe  contract  are  such  as  not 
to  permit  of  any  other  reascaiable  coDstiw- 
tlon.  As  said  in  Cariln  v.  Assurance  C<h. 
supra:  "Where  the  contrary  Is  not  expreaslf 
made  to  appear,  it  Is  uot  to  be  presuuMl 
that  vbea  an  Insurance  Is  ^ected  with  ref- 
erence to  an  estabUshed  and  eurtcnt  badoai; 
whose  protection  Is  really  the  object  of  the 
insuranoe,  such  a  narrow  and  stringent  con- 
struction of  tbe  provl^ons  of  the  policy  «af 
Intended  as  will  necessarily  cause  its  serione 
embarrassmoit  or  suspendiUL" 

The  only  other  question  which  requires  con- 
^deration  is  whether  there  has  bem  a  fsfl- 
nre  to  comply  wltb  the  condition  reqoirinc 
proofs  of  loss,  BO  as  to  defeat  a  recoverr  on 
the  policy.  TbB  circumstances  of  tbe  defend- 
ant's adjuster's  visit  to  plaintiff  soon  after 
the  fire;  his  receiving  and  taking  away  a  list 
of  the  Tj/Tiiigevty  destroyed,  tumtobed  by  p(ua- 
tiff,  and  tbe  retention  of  the  sum  hr  the 
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company  or  its  ageut;  and  tbe  denial  of  lia- 
bility for  the  loss  on  account  of  the  pres- 
ence of  boizine  on  the  premlBea,— are  saffl- 
cinit  to  constitute  a  waiver  of  the  prorlstons 
of  the  p<dlcy  reqniring  proofs  of  loaa:  Vai^ 
kirk  V.  Insurance  Co..  79  Wis.  827,  48  N.  W. 
79S;  Zielke  t.  Assurance  Corp..  64  Wis.  442, 
i>5  X.  W.  486;  McBride  v.  Insurance  Co..  30 
Wis.  562;  Parker  v.  Insurance  Co:,  34  Wla. 
363;  King  t.  Insurance  Co.,  58  Wis.  506,  17 
N.  W.  2&7;  Harriman  t.  Insurance  Co.,  40 
Wia  71,  6  N.  W.  12;  Insurance  Go  v.  Bach- 
elder,  32  Neb.  4»0,  49  N.  W.  217;  Carson  T. 
Insurance  Co.,  62  Iowa.  433.  17  N.  W.  650; 
Boyd  T.  Insurance  Co..  70  Iowa  325,  80  N.  W. 
5Sr>:  O'Brien  t.  Insurance  Co..  52  Mich.  131, 
17  N.  W.  72a   In  McBrlde  v.  Insurance  Co., 
supra,  the  court  held  that  when  the  agent  of 
the  Insurance  company,  after  examining  up- 
on the  spot  the  clrcumstazKes  attending  the 
loss,  told  plaintiff  he  could  not  recommend 
the  company  to  pay  the  Ices  for  certain  rea- 
8MI8,  It  was  a  dei^al  of  all  liability  on  the 
pai-t  of  the  company,  and  a  wairer  of  its 
r)»rfat  to  dcnmnd  the  usual  proofs  of  loss. 
That  substantially  fits  this  case.    The  ad- 
juster visited  the  premises,  and  when  he  dis- 
covered the  presence  of  benzine,  according 
to  his  testimony,  be  did  very  Uttle  further, 
and  told  the  assured  the  policy  was  to  all 
intents  and  purposes  rold;  that  he  could  do  | 
nothing  tot  blm;  and  that  be^  the  assured, 
would  have  to  present  his  claim  to  the  com-  . 
pany  as  provided  by  the  policy.  That,  coupled  ' 
witli  tlK>  refusal  of  the  c<»iipany  to  hold  any  ' 
commoiiicatlim  thereafter  with  the  assured,  ' 
constituted  a  denial  of  Unbillty  by  the  com- 
pany Ml  the  ground  of  a  violation  of  the  | 
clause  prohibiting  the  use  of  benzine  on  the  | 
premises,  and  effectually  waived  proofs  of  ! 
loss.    It  follows  from  the  foregoing  that  the  j 
judgnioit  of  the  circuit  court  must  be  re-  | 
Terscil,  and  a  new  trial  granted.   The  judg-  i 
ment  of  the  circuit  court  is  reversed,  and  the 
cause  remanded  for  a  new  triaL  j 


ELUXWOOD  et  al.  v.  CITY  OP  RSEDS- 
BURGH  et  al. 
(RuDreme  Court  of  Wisconsin.    Oct.  22,  1805.) 
Ul-nicipai.  CoKPORATiosis— Power  to  Erect  Wa- 

TBUWOKKS  AND  ELKCTKtO  LiGBT  PUHT— 
McNtCIPAL  BoitDS. 

1.  A  ninnidpal  coiporatton  has  inherent  | 
powpr  to  Iniild  waterworks  and  an  decMe  hght  ' 
plant.  ! 

2.  Where  a  city  council  submitted  to  the  | 
voters  a  propoeition  aa  to  whether  or  not  the  i 
pity  fllionld  build  waterworks  and  inane  bonds  j 
thprefor.  and,  on  the  momiog  of  election,  passed 
a  resolation  that  the  waterworks,  if  boili  woidd 
he  nccordiug  to  a  certain  plan,  the  adoption  of 
snid  proposition  to  build  did  not  preclude  the 
conna)  from  afterwards  changing  the  plan. 

3.  Rot.  St.  |  M2.  provides  that  any  city  may 
issue  its  bonds  for  the  erection  of  waterworks, 
or  to  accomplish  any  other  parpoee  within  its 
iawfnl  power.  The  ReedshnrRh  city  charter  fsec- 
tion  1>  prorides  that  it  shall  have  thp  powers  nos- 
aesKed  by  cities  nnder  the  eeoeral  statutes.  Sec- 
tions 119  and  129  provide  that  the  cit^-  shall  con- 


tract no  debt  exceeding  the  rereunes  of  the  fiscal 
year,  except  as  expressly  authorized  by  charter. 
Beld,  that  said  city  had  power  to  iasne  bonds,  lu 
the  manner  provided  by  law,  for  the  erection  of 
wat^^orks  and  an  electric  light  plant. 

Appeal  tiom  circuit  court,  Sauk  county; 
Robert  O.  Slebecker,  Judge. 

Action  by  Alexander  P.  ElUnwood  and  oth- 
ers against  city  of  Reedsburgh  and  others  to 
enjoin  defendants  from  erecting  certain  im- 
provements, and  for  other  relief.  From  a 
Judgment  dismissing  the  complaint,  plaintiffs 
appeaL  Affirmed, 

The  plaintiffs  brought  this  action  to  re- 
strain defendant  city  of  Reetlsburgh  from 
executing  a  contract  for  the  construction  of 
a  waterworks  and  electric  lighting  plant,  and 
from  Issuing  bonds  or  incurring  Indebtedness 
to  pay  for  such  construction,  upon  the  ground 
that  the  common  council  had  varied  the  plan 
for  such  works  adopted  by  the  vote  of  the 
electors  of  the  city,  and  that  such  city  has  no 
power  under  Its  charter  to  borrow  money 
and  Issue  bonds  or  incur  Indebtedness  for  the 
purpdses  contemplated.  The  common  council 
of  the  city  duly  passed  the  following  resolu- 
tion: "Resolved,  that  the  common  council 
recommend  to  the  voters  of  the  city  of  Beeds- 
bnrgh  that  said  city  bnlld  a  system  of  waters 
works,  and  a  plant  for  electric  lighting  In 
connection  therewitl\  and  that  bonds  for  that 
purpose  be  Issued,  not  to  exceed  twenty-five 
thousand  dollars,  and  that  the  question  be 
submitted  to  the  people  of  the  city  at  a  spe- 
cial election  to  be  held  for  that  purpose  on 
August  2,  1893,  the  vote  to  be  for  bonds  for 
waterworks  and  electric  lights,  and  against 
bouds  for  waterworks  and  electric  lights; 
that  there  be  one  poll  open  for  said  election, 
which  shall  be  at  the  engine-house;  and  that 
the  polls  for  said  election  open  at  9  o'clock 
a.  m.,  and  close  at  sundown,  the  clei-k  being 
hereby  instnicted  to  prepare  and  publish  no- 
tices for  said  election  In  accordance  here- 
with." On  the  momiog  of  the  election,  the 
dty  eoundl  duly  passed  the  following  resolu- 
tion: "Resolved,  further,  that  the  water- 
works to  be  put  In,  If  authorized  by  the  said 
voters,  shall  be  put  In  in  accordance  with  the 
plans  now  posted  In  the  postofflce,  and  that 
no  Indebtedness  shall  be  created  therefor  ex- 
ceeding the  sum  of  twenty-five  thousand  dol- 
lars." The  proposition  to  Issue  bonds,  as 
recommended,  was  carried  at  the  election, 
and  thereafter  the  council  made  some  chan- 
ges In  the  plan  referred  to  in  the  resolution, 
and  received  bids  for  the  eonatractlon  of  a 
waterworks  and  electric  lighting  plant  In 
accordance  therewith,  but  all  such  bids  were 
rejected. 

The  trial  court  found,  as  facts,  among  oth- 
er things:  (1)  That  the  proposition  referred 
to  was  duly  and  regularly  submitted  to  the 
voters  of  the  city  of  Reedsburgh,  and  waa 
adopts  by  a  majority  of  15.  (2)  That  tho 
plan  uientloned  In  the  resolution  was  simply 
a  general  outline  of  the  system  of  water- 
works; that  it  did  not  Include  any  plan  for 
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the  electric  lighting  syBtem,  and  that,  snbae- 
tiuent  to  the  election,  the  conimou  couD<dl 
fierfected  and  adopted  definite  and  detailed 
plans  and  specifications  tor  waterworks  and 
electric  Hgliting  plants;  that  such  perfected 
system  did  not  materially  affect  the  efficiency 
of  the  ostein  originally  outlined,  and  was 
made  In  the  puhlic  interest  (3)  That  the 
bids  for  the  construction  of  waterworics  and 
electric  lighting  plants  were  rejected.  (4) 
That  the  officers  of  the  city,  In  all  they  did 
In  respect  to  the  matter,  acted  in  good  faith, 
and  with  a  view  solely  to  the  public  Interest. 
A.a  conclusions  of  law,  the  trial  court  found, 
substantially,  among  other  things:  (1)  That 
-the  city  of  ReedBburgh  has  full  authority  to 
perform  the  acts  sought  to  be  enjoined.  (2) 
That  the  court  cannot  Interfere  with  the  city 
officers^  on  the  ground  that  the  plans  and 
9>ecIflcation8  finally  adopted  differ  in  some 
respects  from  the  outline  plan  mentioned  In 
the  resolutlMi,  the  same  not  having  be^  ma- 
terially changed;  that  the  city  officers  pos- 
sessed discretionary  power  to  make,  sudi 
changes.  Judgment  was  accordingly  entered 
dlsniiEBing  the  complaint. 

George  W.  Bird  and  B.  W.  J<HieB,  for  ap- 
pellants. Spooner.  Sanborn,  Kerr  &  Spooner. 
for  respondents. 

MARSHALL,  J.  (aft^  stating  the  facts). 
There  are  only  three  questions  necessary  to 
be  considered  in  tlie  dlspMitlon  of  the  ap- 
peal: 

1.  Did  the  city  of  Reedsbturgh,  under  Its 
charter,  possess  power  to  build  a  system  of 
waterworks  aud  an  dectrlc  lighting  plant? 
It  la  not  necessary  to  seek  for  an  express 
delegation  of  power  to  the  city  to  buUd  a 
waterworks  and  electric  lighting  plant  in  or- 
der to  detei'mine  whether  such  power  exists, 
for  the  general  power  in  respect  to  police 
regulations,  the  preservation  of  the  public 
health,  and  the  general  welfare  includes  the 
power  to  use  the  usual  means  of  carrying  out 
such  power,  which  Includes  municipal  water 
and  lighting  services.  Dill.  Mun.  Corp.  Si 
143-14C;  Mauldin  v.  City  CouncU  (S.  C)  11 
S.  B.  434;  RushvlUe  Gas  Co.  v.  City  of  Rush- 
ville  (Ind.  Sup.).  23  N.  B.  72;  City  of  Craw- 
fordavllle  v.  Braden  (Ind.  Sui).)  28  N.  B. 
849;  Bluff  ton  v.  Studabaker.  KM!  lud.  129, 
6  N.  E.  7.  It  has  been  repeatedly  held  that 
power  to  prevent  danger  from  fire  Is  an  In- 
•cldental  power  belonging  to  all  municipal 
■corporationa  The  rule  has  always  been  that 
a  municipal  corporation  has  Inherent  power 
to  provide  for  the  protection  of  the  property 
of  its  citizens  against  fire.  Such  power  is  one 
long  possessed  by  municipal  corporations,  and 
is  closely  connected  with  the  purposes  for 
which  corporations  are  organized.  Baum- 
gartner  t.  Hasty,  100  Ind.  575.  Providing 
for  Are  protection  and  street  lighting  "are  all 
essential  works  of  public  utility,  and  come 
within  objects  for  the  attainment  of  which 
municipal  governments  exist  as  much  as  any- 
thing which  can  be  sugeested."   Merrill  By. 


Co.  T.  City  of  Uerrill.  80  Wis.  356,  49  K.  W. 

965. 

Passing  from  this,  with  the  coDcInskm  that 
coiporate  authority  existed  to  build  the  water- 
works and  electric  Ughtinff  plan^  ve  come  lo 
the  second  point: 

2.  Did  the  officers  of  the  dty  hare  antinlty 
to  make  changes  in  the  waterworks  plan,  not- 
withstanding the  resolution  adopted  on  tht 
morning  of  the  election?  In  our  view  ot  the 
case,  the  only  proposition  submitted  to  the 
voters  was  clearly  embodied  In  the  first  resolu- 
tion, in  the  following  words:  "Resolved,  that 
the  common  council  recommend  to  the  voters 
of  the  city  of  Reedsburgh  that  the  dty  bnild  a 
system  of  waterworks,  and  a  plant  for  electric 
lighting  In  connection  therewith,  and  that 
bonds  for  that  purpose  be  leaned,  not  exceeding 
twenty-five  thousand  dollars."  It  does  not 
appear  that,  at  the  time  of  the  electloi,  a  per- 
fect plan  for  the  waterworks  had  been  worked 
out  in  all  Its  details,  or  that  any  plan  had  been 
determined  Jxpon  for  the  lighting  plant;  but. 
In  any  event,  the  common  council  of  the  city 
possessed  ample  anthorl^,  Independoit  of  any 
vote  of  the  people,  to  adopt  plans  and  specl- 
flcations  for  a  system  of  waterworks  and  elec- 
tric lighting,  and  to  change  the  same  in  their 
discretion;  and  the  general  power  In  that  re- 
gard vested  in  the  common  council  under  the 
charter  was  not  taken  away  or  modified  by 
the  passage  of  the  resolution  on  the  morning 
of  the  election.  The  charter  confers  upon  the 
dty  (section  35)  all  the  usual  powers  In  re- 
spect to  the  preservatiw  of  health,  pclloe  reg- 
ulations, and  the  general  welfare;  and  the 
whole  corporate  authority  (section  3)  Is  vested 
In  the  mayor  and  the  common  coondl.  It 
needs  no  citation  of  authority  to  support  the 
conclusion  that  these  plain  charter  provisions 
cannot  be  changed,  and  the  power  of  the  com- 
mon council  enlarged  or  restricted,  by  the  vote 
of  the  electors,  and  that  any  vote  regulathig 
or  attempting  to  regulate  the  exercise  of  any- 
corporate  power  vested  solely  in  the  common 
council  must  be  held  to  be  advisory  only. 
Carter  v.  Durango,  1«  Colo.  534,  27  Pac.  H<>7. 
The  case  of  Lawson  v.  Schnellen,  33  Wis.  28"^, 
is  cited  by  counsel  for  appellant  In  support  of 
the  contention  that  the  result  of  the  vote  was 
binding  In  respect  to  the  waterworks  plant 
That  was  a  case  arising  under  the  statute  em- 
powering towns  to  aid  In  the  constructiMi  of 
railroads.  The  law  in  respect  to  that  subject 
contemplates  a  contract  between  the  pet^le 
and  the  railroad  company.  The  court  h^d 
that  In  case  of  such  an  agreement,  made  ac- 
cording to  law,  which  requires  a  prc^iositlon  on 
the  part  of  the  railway  company  to  be  wade 
to  the  people  of  the  town,  and  Its  acceptance 
by  a  i^ote  of  the  1^1  voters  of  such  town,  the 
town  officers  thereafter  posssess  no  authority 
to  vary  Its  terms.  We  are  unable  to  see  how 
Lawson  V.  Schnellen  can  have  any  appUcation 
to  this  case. 

Passing  from  this,  with  the  conclusion  thai 
the  defendant  dty  possessed  corporate  au- 
thority to  build  a  watern-orks  and  electrk- 
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Ugbttng  v^t,  and  tbat  the  coudcU  poesessed 
antbnity  to  change  the  plana  adopted  on  the 
morning  of  tbe  electton.  we  reach  the  last 
poivt: 

8.  Does  the  city  of  Reedaburgh  possen  au- 
thority, nndw  its  charter,  to  borrow  money 
and  issue  bonds  for  the  constrnctlou  of  a  sys- 
tem of  waterworks  and  electric  lights?  Oar 
ftttentloD  la  called  to  sectlona  119  and  129  of 
tbe  city  iduuter,  wbicb  prorlde  **ttiat  the  city 
shall  have  no  power  to  borrow  money  or  con- 
tract any  dc^  which  cannot  be  paid  ont  of 
the  reranies  ot  the  fiscal  year,  which  ebaU 
commence  on  the  first  day  of  December  of 
each  year,  except  as  otherwise  provided,**  and 
that  "tbe  dly  may  procure  lease,  bold  and 
convey  real  and  poional  property  for  mu- 
nicipal purposes,  provided  that  no  debt  shall 
be  Incurred  for  any  such  purchase  which  can- 
not be  paid  ont  of  the  rerenues  of  the  fiscal 
year";  also  section  79,  which  prorides  that 
"no  vaooey  shall  be  ap^opriated  tot  any  pnr^ 
pose  whatever  except  such  as  expressly  ao- 
tlmiBed  by  the  city  charter.**  And  the  claim 
is  made  and  pressed  upra  the  attention  of  the 
court,  confidently,  the  learned  counsel  who 
ably  presented  fbe  cause  for  appellanta,  tbat 
these  strong,  plain,  pndtlbltoiy  clauses  leave 
DO  room  for  argument  but  that  tbe  right  to  Is- 
sue 926,000  of  corporate  bonds  under  the  char- 
ter of  the  dty  of  Beedsbuigh  does  not  exist 
Keqjiing  In  mind  the  significant  words  con- 
tained In  secttoa  119,  "except  as  otherwise 
provided,"  and  In  section  79,  *'tixaept  such  as 
la  expressly  anthcsized  by  the  dty  charter," 
we  reach  the  conduskoi  that;  If  tiiey  dearly 
relate  end  apidy  to  some  proviskm  of  the  diar- 
ter  expressly  providing  tbat  the  dty  may  bor- 
row money  and  Incur  Indebtedness  for  the  pur* 
pose  of  providing  waterworks  and  electric 
ll^ta,  thai  appellants'  contentton  must  fall. 
We  find  that  section  1  of  the  charter  provides 
tbat  the  corporation  "shall  have  all  the  powers 
possessed  by  cities  under  the  general  statutes 
of  the  state  of  Wisconsin,  and  in  addition 
thereto  the  powers  granted  In  tbe  act  of  Incor- 
poration.'' By  this  provision  all  the  powers 
possessed  by  cities  undw  the  general  statutes 
ct  the  state,  as  they  existed  at  the  time  of  the 
adoptkm  of  the  dty  dbartcr  in  question,  were 
expressly  conferred  by  such  charter  upon  the 
city  of  Reedsburfdit  as  effectually  as  if  snch 
geteral  statutes  had  been  CTibodled  in  it 

This  leads  up  to  a  reference  to  sections  942 
and  943  of  the  Revised  Statutes,  which  were 
In  foxoe  when  tbe  chortor  in  question  was 
adopted,  and  provide  as  fidlows: 

"Sec  942.  Any  county,  town,  village  or  dfy 
may,  hi  aoconlance  wltb  the  provisions  of  this 
chapter.  Issue  Its  negotiable  corporate  bmids 
tor  *  *  *  tbe  f(dlowlng  purposes,  via.; 
*  *  *  Tbe  purchase  or  erection  of  pumps, 
water  mains,  reservoirs  m  any  other  water- 
works, *  *  *  or  to  accomplish  any  other 
purpose  in  the  lawful  power  of  such  corpora- 
tion. 

"Sec  943.  No  bonds  shall  bi  any  case  be 
Issued  by  any  town,  village  or  dty,  until  the 


proposition  for  their  Issue  for  the  special  pur- 
pose thereof  shall  have  been  aubmitted  to  tbe 
people  of  such  municipality,  and  adopted  by  a 
majority  voting  thereon." 

We  hold  that  aectlons  79,  119.  and  129  of 
tbe  city  charter,  and  942  and  943  of  the  Re- 
vised Statutes,  should  be  taken  together  in  de- 
termining the  extent  of  tbe  power  of  the  dty 
to  Issue  its  corporate  Ixaids.  When  so  taken, 
the  power  to  issue  bonds  for  the  purpose  con- 
templated by  tbe  resolutlcoi  submitted  to  and 
adopted  by  the  people  of  the  dty  of  Reeds- 
burgh  appears  plainly  to  exist  by  express  pro- 
vision of  law. 

It  follows  from  the  foregoing  that  Qie  Judg- 
ment of  the  drcnit  court  must  be  affirmed. 
The  Ju^ment  of  tbe  circuit  court  is  aflbmed. 


HUGHBS  et  sL  V.  HUNNER  et  al. 
fSuDmne  Court  of  Wisconsin.    Oct  22,  1895.) 

IlfSOLVBNOT  —  RiOBTS  OF  AaSIOMBB  IN  BoKD  ros 

Heodhity— Rbinsdeakob— EQi:iTT~-Mi8JoiirDsm 

or  CaDSBS — CBED1TOB8'  BiLL — MARBaALIKQ  AS- 
SETS. 

1.  Where  a  domestic  insurance  company,  on 
fioing  ont  of  business,  rtinsured  its  risks  In  a 
foreign  company,  and  to  protect  the  reinsnrance 
deposited  with  the  state  treasurer  a  bond  In  lien 
of  its  original  secorities  withdrawn,  the  assignee 
in  insolvency  of  ihe  reinsuring  foreign  company 
took  tbe  bond  sabject  to  the  payment  claims 
under  policies  covered  by  the  rdnaurance. 

2.  Whertj  a  domestic  insurance  company,  on 
retiring  from  bnainess.  reinsured  its  risks  In  a 
foreign  company,  and  deposited  with  the  state 
treasurer  a  bond  to  protect  the  reinsurance,  the 
courts  of  tbe  state  where  tbe  l>ond  was  deposited 
have  jurisdiction  of  an  action  to  subject  the  bond 
to  the  payment  of  a  dalm  under  a  rdnsurad  pol- 
icr. 

8.  A  domestic  Insurance  company,  on  going 
out  of  busiuess.  reinsured  its  risks  in  a  foreign 
company,  and  to  protect  such  reinsurance  de- 
Dosited  a  bond  with  tbe  state  treasurer,  after 
which  the  foreign  company  became  insolvent 
Held,  that  a  complaint  against  the  domestic 
company  and  the  assignee  of  tbe  foreign  com- 
pany to  subject  the  bond  to  payment  of  claims, 
some  arising  under  the  rdnsured  pdldes  and 
some  under  other  polides  on  which  the  foreign 
company  was  liable,  improperly  Joins  two  causes 
of  action  where  it  appears  that  the  latter  have 
exhausted  their  remedy  at  law  by  obtaining 
judgment  and  issuing  execution  and  that  the 
former  had  not 

4.  A  creditors'  UU  must  show  tbat  plaintiffs 
have  exhausted  their  remedy  at  law  by  obtolnlng 
Judgment  and  issoing  execution. 

6.  Where  a  dom^tic  insurance  company,  od 
gdng  out  of  business,  reinsured  its  risks  In  a  for^ 
eign  company,  and  to  protect  the  reinsarance 
denoslted  with  the  state  a  bond,  and  the  foreign 
company  became  insolvent,  claims  under  policies 
other  than  those  reinsured  can  be  paid  onbr  from 
the  surplus  of  the  security  after  the  rwisured 
polides  have  been  paid. 

Appeal  from  circuit  court,  Dane  county; 
Robert  O,  Slebeclcer,  Judge 

Action  by  John  Hughes  and  others  against 
John  Hunner,  state  treasurer,  the  Hekla  Fire 
Insurance  Company  of  Madison,  Wis.,  and 
others,  to  have  a  bond  deposited  with  the 
state  treasure  by  the  Madison  company  In 
Hen  of  original  securities  withdrawn  on  Ite 
ceasing  buadness,  to  protect  the  rdnsuranoe 
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of  Its  risks  Id  another  compnnr,  applied  to  • 
tbe  satisfaction  of  plalntlfCs'  claims.  From 
an  order  sustaining  a  demurrer  to  tbe  com- 
plaint, plaintiefB  nppeaL  Affirmed. 

The  defendant  John  Hnoner  was  state 
treasurer;  the  defendant  the  Hekia  Fire  In- 
surance Company  of  Madison,  Wis.,  is  a  do- 
mestic corporation;  the  defendants  the  Hekla 
Fire  Insurance  Company  of  St  Paul,  Minn., 
and  the  St  Paul  German  Fire  Insurance 
Company,  are  foreign  corpwitlons,  existing 
under  the  laws  of  the  state  of  Minnesota; 
the  defendant  J.  F.  Franzen  is  the  assignee 
for  the  benefit  of  creditors  of  the  last-named 
corporation,  the  St.  Paul  German  Fire  In- 
surance Company;  the  defendants  Theodore 
Herfurth  and  the  Gady  MUls  Land.  Farm- 
ing &  Live-Stock  Improvement  Company  are 
creditors  of  the  Insurance  companies,  and 
have  some  interest  In  the  securities  which 
are  the  subject  of  the  litigatioo.  The  Hekla 
Insurance  Company  of  Madison,  after  carry- 
ing on  the  business  of  Insurance  for  some 
years,  procured  all  Its  risks  to  be  reinsured 
In  the  St  Paul  companies,  the  Hekla  and 
tbe  St.  Paul  German,  aud  to  protect  such 
reinsurance,  and  with  the  consent  of  the 
commissioner  of  insurance,  withdrew  Its  se- 
curities which  had  been  deposited  with  tbe 
state  treasurer,  and  deposited  in  their  stead 
a  debenture  bond  of  the  American  Mortgage 
Security  Company  of  St  Paul,  Minn.,  for  the 
sum  of  $2r.,000.  This  substitution  of  secu- 
rities is  alleged  to  have  been  fraudulent,  and 
that  the  substituted  security  was  inadequate 
to  protect  the  policy  holders  of  the  Hekla  of 
Madison.  The  plalntilC.  John  Hughes  had  a 
policy  in  the  Hekla  of  Mndlson,  which  was 
reinsured  in  the  St.  Paul  German,  and  on 
which  there  Is  due  to  him  for  a  loss,  which 
has  been  adjusted,  $250.  The  plaintiff  Mary 
Hughes  had  a  policy  in  the  Hekla  of  St.  Paul, 
re-insured  in  tbe  St  Paul  German,  on  which 
she  had  a  loss,  which  has  been  reduced  to 
Judgment,  on  which  execution  in  Dane  coun- 
ty. Wis.,  has  been  returned  wholly  unsatis- 
fied. Tlie  plaintiff  James  F,  Taylor  has 
Judgment  against  the  St  Paul  German  for 
unearned  premiums  on  policies  canceled  by 
the  assignee,  Fraiizen,  which  were  assigned 
to  him,  on  which  execution  to  Dane  county 
has  been  retuined  wholly  unsatisfied.  The 
plaintiffs  Hugh  Leonard  aud  Mary  G.  heoa- 
ard  are  Judgment  creditors  of  the  Hekla  of 
St.  Paul,  with  an  execution  returned  unsatis- 
fied. It  is  alleged  by  the  complaint  that  all 
of  said  corporatlooB,  the  Hekla  of  Madison, 
the  Hekla  of  St  Paul,  and  the  St  Paul  Ger- 
man, are  Insolvent;  that  the  title  to  the 
debenture  bond  has  passed  from  the  Hekla 
of  Madison  to  the  Hekla  of  St.  Paul,  from 
the  Hekla  of  St  Paul  to  tbe  St.  Paul  German, 
and  by  the  assignment  of  the  St  Paul  Ger- 
man to  the  defendant  Franzen,  but  that  some 
interest  in  the  bond,  which  the  plaintiffs  are 
unable  to  ascertain,  remains  In  each  of  such 
defendants;  that  the  defendant  Franzen  now 
claims  to  own  the  bond  by  virtue  of  the 


signment  to  him;  that  thm  are  many  cred- 
Itoi-s  of  the  Hekla  of  Madleon  whose  poUdea 
were  inclnded  In  the  relouiruice  by  the  St 
Paul  corporations,  who  are  entitled  to  ^lare 
In  the  security  which  the  deposit  of  the  bond 
was  intended  to  afford,  but  of  whose  identic 
the  plaintiffs  are  ignorant  Tbe  demand  for 
relief  is  ample,  but  not  important  to  be  stat- 
ed at  length.  The  several  def^dants  de- 
murred separately  to  the  CMnplaint  on  the 
several  groun<l8  (1)  that  tbe  circuit  court  for 
Dane  county  has  no  Jurisdiction  of  the  sub- 
ject of  the  action;  (2)  that  the  i^alntiffB  bare 
no  legal  capacity  to  sue;  (S)  that  tlwre  is 
another  action  pending  for  the  same  canse; 
(4)  that  several  causes  of  action  hare  been 
improperly  united;  and  (5)  that  the 
plalut  does  not  state  facta  sufficient  to  coo- 
stitute  a  cause  of  action.  The  demnrrerB 
were  sustained  upon  the  grounds,  as  ex- 
pressed by  the  wder,  (1)  that  the  circuit  court 
for  Dane  county  has  no  JurlsdictiMi  on  tbe 
subject  <a  tbe  action,  and  ^)  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  oi  acti<HL  From  the  orcter 
sustaining  ttie  demurrer  fbe  plaintiffs  mif- 
peal. 

Bushnell,  Rogers  &  Hall,  for  ftppellants. 
Bartiford,  O'Connor,  PoUey  &  Aylward,  for 
respondents. 

NGWMAN,  J.  (after  stating  tb&  facts). 
The  debenture  bond  was  deposited  with  tbe 
state  treaeurer  to  protect  tbe  hcdders  of  pc^- 
cies  in  the  Hekla  Insurance  Company  of 
Madison,  who  were  reinsured  in  the  St  Paul 
companies.  The  plaintiff  John  Hughes  was 
such  a  policy  holder.  He  had  a  loss  which 
has  been  adjusted.  The  corporations  liable 
for  the  loss  are  insolvent  No  Just  reason  is 
perceived  why  these  fftcts  do  not  entitle  him 
to  resort  to  the  secnrlty.  Tbe  bond  was  de- 
posited to  meet  just  this  case.  It  is  not  in 
the  custody  of  the  law  of  Minnesota.  It  is, 
in  fact,  in  the  custody  of  the  state  treasurer 
of  Wisconsin,  and  within  the  jurisdiction  of 
the  courts  of  this  state.  It  could  hardly  be 
that  the  courts  of  this  state,  on  the  score  of 
comity,  would  permit  this  secnrlty,  deposited 
by  nonresident  debtors,  to  be  withdrawn 
from  this  state,  and  so  compel  domestic  cred- 
itors, tar  whose  benefit  it  was  pledged,  to 
seek  redress  in  a  foreign  jnrisdictiaii.  Hc- 
Clure  T.  Campbell,  71  Wis.  350.  37  N.  W. 
843;  Gilman  v.  Ketcham,  61  Wis.  60,  08,  6U. 
54  N.  W.  395,  and  cases  cited;  Woodward  r. 
Brooks,  128  111.  222,  20  N.  B.  685.  Nor  could 
the  assignee  take  a  larger  title  In  tbe  bond 
than  his  assignor  had.  He  conid  take  it 
only  subject  to  the  valid  claims  of  tbe  policy 
holders  for  whose  protection  it  had  been 
pledged.  So  it  would  seem  that  the  com- 
plaint does  state  a  good  cause  of  action  in 
favor  of  the  plaintiff  John  Hughes,  and  of 
such  other  persons  as  have  like  claims.  The 
complaint  states  that  there  are  many  oed- 
Itors  having  like  claims,  and  asks  relief  for 
tbem  as  well  as  for  the  plalntilfat  namod. 
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Rer.  St.  S  2004;  Bay  r.  Backlngluiin,  87  Wis. 
215.  58  N.  W.  254. 

This  cause  of  action  seems  to  be  clearly 
within  the  jurisdictiCHi  of  the  circolt  court 
for  Dane  county.  But  the  complaint  states 
this  one  cause  of  action  only,  in  favor  of 
BUL-h  plaintiffs.  It  does  not  state  a  cause  of 
actlou  tor  a  creditors'  bill  on  behalf  ' of  such 
plaintiffs.  It  at  least  fails  to  show  that  such 
creditors  hare  exhausted  their  remedy  at  law 
by  obtaining  Judgment  and  Issuing  execu- 
tion (Northwestern  Iron  Co.  r.  West  Supe- 
rior Iron  &  Steel  Co.  [W1&]  63  N.  W.  752), 
and  80  fails  to  show  that  they  are  entitled  | 
to  that  remedy.  j 

The  other  plaintiffs  named  in  the  complaint  j 
have  no  Interest  in  the  bond  as  a  pledge  or  i 
secnrl^.  It  was  not  deiioelted  tea:  a  secu- 
rity to  them.  They  are  not.  In  any  sense, 
cestula  que  trustent  of  the  bond.  If  they 
have  any  relation  to  or  interest  in  the  bond, 
it  is  such  relation  or-  interest  as  is  given  by 
the  creditors'  bill.  And  this  could  give  th^ 
a  remedy  only  In  the  surplus  which  shall 
remain  after  the  claims  of  the  credltora  for 
whose  security  it  was  pledged  have  been 
satisfied.  The  complaint  seems  to  state  a 
cause  of  actlou  In  favor  of  these  plaintiffs 
for  a  creditors'  bill,  and  a  remedy  by  way 
of  such  possible  surplus.  But  it  does  not 
show  that  they  have  any  interest  in  the  cause  \ 
of  action  of  the  plaintiff  John  Hughes  and  | 
the  creditors  having  like  claims  with  him.  1 
So  it  seems  to  be  sufficiently  clear  that  the 
complaint  states  at  least  two  different  causes 
of  action  (Leidersdorf  t.  Bank,  50  Wis.  406, 
7  N.  W.  306),  which  are  Improper  to  be 
jtdned,  because  neither  of  them  affects  all  the 
parties  to  the  action  (Itev.  8t.  9  2647;  Hoff- 
man V.  Wheelock,  G2  Wis.  434.  22  N.  W.  713, 
716).  On  this  ground  the  order  sustaining 
the  demurrer  Is  right  The  order  being  right, 
must  be  affirmed,  even  if  the  reasons  gtvrai 
by  ttie  trial  court  were  erroneous.  The  order 
of  the  circolt  court  is  affirmed,  and  tbe  cause 
remanded  for  further  proceedings  according 
to  law. 


AIXEN  T.  McRAE  et  si. 
(Supreme  Court  of  Wiwoo^.    Oct  22,  1895.) 

FBAUnOLBKT  CoXVaVAXOBi— TsOBtB— OOMTSTAKCB 

TO  TaiKD  Person— Criditors*  Bill  against 
Dbcbdbst's  Estatb— Complaint— Pa ktiss. 

1.  Under  Rev.  St  S  2078,  making  a  convey- 
ance to  one  person  when  the  consideration  is  paid 
by  another  preenmptiveiy  fraudoient  as  to  the 
creditors  ot  the  person  paying  tbe  consideration, 
a  complaint  alleging  that  defendant  holds  the 
lesal  title  to  land  purchased  and  paid  for  by  an- 
otiier.  who  was  at  the  time  of  the  purchase  and 
conveyance  a  debtor  of  plaintifl,  sutes  a*  cause 
of  action. 

2.  Rev.  St.  §  3835.  provides  that  any  one  or 
more  of  the  judgment  creditors  whose  claims 
aitainst  a  decedecrs  estate  shall  have  been  allow- 
ed may  begin  an  action  to  subject  to  sale  any 
land  of  decedent,  or  interest  therein.  Held, 
that  where  one  purchased  and  paid  for  land,  but 
had  title  conrejed  to  a  third  person,  a  creditor  of 
such  third  person  may  sue  tbe  grantee  to  subject 


the  land  to  the  payment  ot  his  debts  on  showing 

tbe  decease  of  such  purchaser,  and  tbe  Insolvency 
of  his  estate,  without  joining  other  creditors  of 
such  estate. 

3.  Rev.  St  }  3636,  provides  that  a  creditor's 
action  against  a  decedent's  estate  shall  not  be 
brought  to  trial  until  the  sufficiency  or  insuffi- 
ciency of  the  estiite  to  pay  the  debts  of  decedent 
shall  be  ascertained,  and,  if  found  insufficient, 
Budi  action  may  proceed  to  trial  and  judgment 
and  any  property  described  in  the  complaint, 
which  Is  subject  to  such  debts,  shall  be  sold,  and 
the  proceeds  applied  thereon.  Held,  that  whore 
a  creditor  has  procured  the  allowence  of  his 
claim  against  a  decedent's  estate,  he  may  main- 
tain a  creditors'  bill  -against  one  to  whom  de- 
cedent caused  land,  parohased  and  paid  for  by 
him.  to  be  couveyed,  to  establish  a  trust  therein, 
without  first  obtaining  a  jodgment  at  law,  and 
tiaviuK  an  execution  issued  thereon  and  returned 
unsatisfied. 

4.  A  complaint  ailing  that  a  person  who 
paid  tbe  purchase  price  of  land  caused  the  title 
to  be  conveyed  to  another  by  warranty  deed,  and 
that  she  became  invested  with  the  legal  title, 
suffidently  alleges  a  delivery  of  the  deed  to  the 
latter. 

6.  Under  Rev.  St  8  2606.  providing  that  a 
husband  may  be  joined  as  a  party  defencunt  with 
his  wife  in  au  action  against  her  concerning  her 
separate  property,  plaintiff  has  the  option  of 
joining  the  husliand  as  a  party  defendant  in  a 
suit  against  a  wife  to  bave  her  declared  a  trus- 
tee for  benefit  of  frediton  of  lands  etmveyed  to 
her  by  a  third  person  in  fraud  of  his  creditors. 

Appeal  from  circuit  court,  Chippewa  coun- 
ty; R.  D.  Mareball  Judge. 

Action  by  Lottie  Allen  against  Alice  6. 
McRae  and  hnriiand  to  have  the  wife  de- 
clared a  trustee  for  the  benefit  of  creditors  of 
lauds  to  which  she  held  the  legal  title.  Tram 
a  judgment  for  plaintiff,  defendants  appeal. 
Afifinned. 

This  actlcm  was  brought  under  section  383ri, 
Rev.  St.,  to  reach  and  subject  to  sale  certain 
real  estate,  descritied  in  the  complaint,  to 
tbe  payment  of  the  plaintiff  and  others,  cred- 
itors of  Hiram  8.  Alien,  deceased;  and  it  Is 
alleged,  in  substance,  tliat  being  wholly  in- 
8olv«it  and  Indebted  to  the  plaintiff  and  oth- 
ers, tbe  said  H.  S.  Allen,  on  Jime  5,  1888, 
purchased  fnnn  certain  parties  therein  nam- 
ed, certain  real  estate,  specified,  in  Chippewa 
county,  and  paid  and  advanced  the  entire 
consideration  and  purchase  money  for  aald 
premises,  but  caused  the  title  thereto  to  be 
conveyed  to  the  defmdant  Alice  G.  McRae, 
by  good  and  sufficient  warranty  deed  In  the 
usual  form,  by  said  vendors,  instead  of  him- 
self, wbereljy  she  became  vested  with  the 
1^1  title  thereto;  that  the  said  transfer  to 
the  said  defendant  Alice  G.  McRae  was  made 
and  intended  to  be  in  secret  parol  trust  for 
the  use  and  benefit  uf  said  H,  S.  All«i,  and 
for  the  sole  purpose  and  with  Intent  to  injure, 
hinder,  delay,  and  defraud  the  creditors  of 
the  said  H.  S.  Allen,  and  so  that  the  same 
should  not  be  subjected  to  the  payment  of  his 
debts.  It  is  alleged  that  the  defendant  Hec- 
tor C.  McRae  was  and  Is  the  husband  of  tlie 
defendant  Alice  Q.  McRae.  and  acted  as  bet 
agent  in  all  lier  dealings  with  the  said  H.  S. 
Allen.  The  amount  of  tbe  Indebtedness  of 
said  H.  S.  Allen  to  the  plaintiff  at  the  time 
of  said  transaction  was  ¥3,6S(^  and  he  was 
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-tbeo  Indebted  to  divers  other  persons,  and 
continued,  up  to  the  time  of  his  death,  March 
%  1886,  to  be  wholly  InBolvent  The  plaintiff 
had  filed  her  claim,  as  provided  by  statute, 
against  his  estate,  which,  after  trial,  had 
been  allowed  and  established  at  the  sum  of 
$4,200,  and  Robert  K.  Boyd  had  beeai  ap-  I 
pointed,  and  was  still,  the  administrator  of 
the  estate  of  the  said  E.  S.  Allen,  deceased,  i 
but  no  funds  belonging  to  said  estate  bad  ; 
come  into  his  hands,  and  that  there  was  no  ; 
property  out  of  which  plaintiff  could  collect  ' 
her  claim.  It  further  appeared  that  on  March  ^ 
.22,  1893,  an  execution  issued  out  of  the  cir-  , 
■cuit  court  of  Chippewa  county,  on  a  Judg- 
ment Id  an  action  in  which  James  M.  Smith 
was  plaintiff  and  said  H.  S.  Allen  and  C.  C.  [ 
Lord  were  defendants,  and  that  on  the  3d  : 
•of  May,  1893,  said  execution  was  returned  j 
wholly  unsatisfied,  showing  the  estate  of  the  \ 
said  H.  S.  Allen  to  be  wholly  Insolvent.   The  | 
.plaintiff  alleged  that  she  brought  this  action  | 
In  behalf  of  herself  and  all  the  creditors  of  : 
H.  S.  Allen  whose  claims  existed  at  the  time  ^ 
of  said  transfw  of  the  above-described  real  1 
estate  to  defendant  Alice  G.  McRae,  namely,  i 
June  5, 1883;  and  she  prayed  that  the  defend-  ; 
ant  Alice  G.  McRae  be  adjudged  a  trustee  of  ! 
4be  said  lands  and  real  estate  for  the  benefit  j 
of  the  plaintiff  and  other  creditors  of  the  said  ; 
H.  S.  Allen,  existing  at  the  time  of  said  con-  : 
veyance,  and  for  the  appointment  of  a  re-  j 
-celver,  and  sale  of  said  property  to  pay  such  | 
■creditors,  and  for  such  other  and  further  re-  ; 
lief,  etc.    The  defendant  Hector  G.  McRae  [ 
demiured  to  the  complaint  on  the  ground  that  ' 
it  did  not  state  facts  sufficient  to  constitute  [ 
-a.  cause  of  action,  and  the  defendant  Alice  G. 
McRae  demurred  to  it  on  the  same  ground, 
and  for  the  further  reason  tliat  there  was  a 
defect  of  parties  plaintiff  In  the  omission  of 
creditors  of  H.  S.  Allen,  deceased,  other  than 
the  plaintiff.   From  an  order  overruling  said 
demurrers,  the  defendants  appealed. 

Jenkins  &  Jenkins,  for  appellants.  W.  H. 
Stafford  and  H.  P.  Lane  (John  P.  Wall,  of 
«%UDsel),  for  respondent 

PINNBY,  J.  (after  stating  the  facts).  Un- 
■der  the  statute  ijt  uses  and  trusts  (section 
-2077,  Rev.  St.)  no  use  or  trust  resulted  In 
favor  of  H.  8.  Allen  in  respect  to  the  land 
j)urchased  and  paid  for  by  him,  ttte  title  to 
which  be  had  caused  to  be  conveyed  to  the 
defendant  Alice  O.  McRae  by  the  parties 
from  whom  he  had  purchased  It,  but  the  title 
to  the  land  vested  In  the  defendant  Alice  G. 
McRae,  the  grantee.  By  section  2078,  such 
■conveyance  is  presumptively  fraudulNit  as 
Against  the  creditor  of  Allen,  and,  if  the 
fraudulent  intent  is  not  disproved,  a  trust  re- 
sults In  favor  of  such  creditors  to  the  extent 
that  may  be  necessary  to  satisfy  their  just 
'demands.  In  such  case  the  statute,  it  is  held, 
Imposes  upon  the  legal  estate  In  the  hands  of 
the  grantee  in  the  conveyance,  a  pure  trust  in 
favor  of  existing  creditors  of  the  party  pay- 
ing the  oODslderatlon  which  can  be  enforced 


in  equity.  Miner  v.  Lane,  87  Wis.  SiS,  ST 
X.  W.  1105;  Garfield  v.  Hatmaker,  15  N.  Y. 
475;  Wood  V.  Robinson,  22  N.  Y.  564.  The 
object  of  this  action  Is  to  enforce  this  statu- 
tory trust  against  the  property  In  questfon. 
which  the  debtor  nerec  owned,  and  in  which 
he,  by  the  transaction  in  question,  acquired 
no  intelest.  which  he  could  ever  assert  The 
trust  is  to  be  enforced  in  favor  of  hia  listing 
credit<Hr8  "to  the  extent  that  may  be  neces- 
sary to  satisfy  their  demands."  The  equity 
which  the  plaintiff  seeks  to  enfcove  is  the 
same,  in  effect,  as  in  the  case  of  Miner  v. 
Lane,  87  Wis.  348,  57  N.  W.  1105,  where  the 
whole  subject  was  fully  considered,  and  It 
was  shown  that  a  Judgment  creditor  of  such 
debtor  could  not  reach  and  sell  on  execution 
lands  thus  conveyed,  and  that  an  action  sock 
aa  this  creates  no  right  to  the  land,  but  ia  & 
step  to  enforce  a  prior  existing  right;  that 
the  equitable  rights  of  all  cre<Utore  exlstint; 
at  the  time  of  the  conveyance  "are  equal,  and 
each  is  entitled  to  his  proportionate  share  of 
the  property  so  held  in  trust"  The  case  of 
Miner  T.  Lane,  supra.  Is  clearly  decisive  of 
this  appeal,  and  we  must  hold  tliat  the  tedi- 
nlcal  questions  made  aa  to  the  mode  and 
form  of  procedure  are  not  well  taken. 

1.  It  is  contended  that  each  and  all  the 
creditors  of  Allen  entitled  to  reach  the  lands 
In  question  to  satisfy  their  debt  ought  to 
have  been  Joined  by  name  as  plaintiff^'  un- 
less It  appears  tliat  they  are  so  numerous 
that  It  would  be  impracticable  to  Join  th^: 
and  also  that  the  amount  and  fact  of  allow- 
ance of  each  claim  should  have  been  averred. 
We  thiuk,  however,  the  action  was  proper^ 
brought  in  Its  present  form.  It  is  alleged 
that  Allen's  estate  is  Insolvent  and,  further, 
that  an  execution  on  a  certain  judgment 
against  iilm  in  the  circuit  court  had  been  re- 
turned unsatisfied  for  want  of  proper^;  an*/ 
it  is  alleged  in  the  complaint  tliat  no  fund! 
belonging  to  his  estate  have  come  into  the 
hands  of  his  administrator,  and  that  there  iii 
no  property  out  of  which  plaintiff  can  collect 
her  claim.  The  complaint  shows,  therefore, 
that  there  was  just  reason  to  ai^rehend  a 
failure  or  want  of  pHrsonal  assets  tar  ihe 
payment  of  his  debts.  Bank  v.  Leyser,  50 
Wis.  259,  6  N.  W.  809,  Where  such  appre- 
hensicMi  exists,  the  statute  (section  3835)  per- 
mits "any  one  or  more  of  the  Juc^ment  cred- 
itors, or  creditors  whose  claims  against  the 
deceased  shall  have  been  allowed  by  the 
county  court  or  commissioners  appointed  hj 
said  court  on  behalf  of  all,  to  bring  an  ac- 
tion in  the  circuit  court  to  reach  and  subject 
to  sale  any  real  estate  or  Interest  therein,  or 
any  other  assets  not  included  In  the  Inven- 
tory,* which  ought  to  be  subjected  to  such 
debts,"  without  regard  to  the  question  of  the 
numerousness  of  such  creditors,  or  whether 
those  having  such  common  inta«st  are  few 
or  many.  It  is  impracticable  for  a  creditor 
destiing  to  bring  such  an  action  to  determine 
in  advance  what  persons,  being  credlton  oC 
the  deceased,  were  such  when  the  real  estate 
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In  questlm  was  purchased  and  paid  for  and 
conveyed  to  a  third  party,  so  that  it  became 
subject  to  a  trust  In  (ftTor  of  his  existing 
creditors  to  the  extent  that  might  be  neces- 
sary to  satisfy  their  demands. 

2.  By  secUon  8836  the  action  Is  denomi- 
nated a  "creditor's  action,"  and  It  is  prorlded 
that  it  "shall  not  I>e  brought  to  tnal  until 
the  sufflctency  or  the  Insufficiency  of  the  es- 
tate in  the  hands  of  the  executor  or  adminls- 
trabMT  to  pay  the  debts  of  the  deceased  sliall 
1)6  aacertalned.  If  found  sufficient,  such  ac- 
tion shall  be  dismissed  at  tbe  costs  of  the 
plaintiff;  If  found  InauffidMit,  such  action 
may  proceed  to  trial  and  judgment,  and  any 
property  described  In  tbe  cranplaint,  which 
ought  by  law  to  be  subjected  to  the  payment 
of  tbe  debts  of  tbe  deceased,  shall  be  sold  un- 
der the  order  ot  such  circuit  court,  and  the 
proceeds,  after  paying  costs,  shall  be  applied 
to  tbe  payment  ot  such  debts,  in  tbe  same 
manner  as  other  aasets."  The  action,  undar 
the  statute.  Is  a  creditor's  action  sal  generis. 
It  is  not  neceflsary  that  the  creditor  brlng- 
iog  It  shall  have  exhausted  his  remedy  at 
law  judgment  and  execution.  It  Is  eniHigh 
U  he  has  established  his  claim  agaliut  the 
«8tate  of  the  deceased.  Sot  Is  it  necessaiy 
that  any  Inrentoty  shall  have  been  returned, 
nor  that  tbe  county  court  abaU  authorize  or 
^rect  tbe  action  to  be  brought;  but  "Just 
rauon  to  apprehend,"  on  the  part  of  the  cred- 
itor, an  Insufficiency  of  assets,  Is  sufficient 
When  the  action  Is  once  brought,  it  awaits 
Airthtf  proceedings  to  apply  any  assets  al- 
ready in  the  bands  of  tbe  executor  or  admln- 
Istrator,  and  to  determine  whether  any  In- 
«nfflciency  of  assets  ^sts  so  as  to  justify  a 
trial  of  the  actimi;  and  equitable  relief  will 
iM  denied  unless  it  is  made  to  appear  that 
the  debts  cannot  be  realised  by  the  ordinary 
process  of  administration  In  the  caanty  court 
Bank  T.  Leyser,  SO  Wla  258,  6  N.  W.  809. 
Tlie  creditor  takes  the  risk  of  having  his  ac- 
tion dismlBsed  with  costs  if  sufficient  assets 
Appear,  but  if  not,  he  obtains  tbe  benefit  of 
A  lis  pendens  In  the  meantime,  and  has  a 
tight  to  proceed  with  his  actl<ni.  After  the 
death  of  Allen  it  became  ImposdUe  for  the 
i>lalntiff  to  obtain  a  judgment  at  law  upon 
which  execution  could  be  Issued.  She  estab- 
lished her  claim  by  Its  allowance  In  the  conn^ 
ts  court,  but  no  execnticm  could  be  awarded 
■on  it  Under  such  drcnmstances,  equity 
would  liave  jnrisdictirai,  ta  the  absence  ot  the 
statutory  ^orislws  cited,  to  grant  reUef, 
■«Bpecially  where  the  crcdltw  suing  has  a 
trust  in  bis  favor.  Bank  r.  Wetmore,  124  N. 
X.  241,  26  N.  B.  548;  Case  Beauregard.  101 
U.  S.  688,  680,  091. 

3.  The  allegations  that  Allen  paid  and  ad- 
vanced the  entire  consideration  fbr  the  pur^ 
<diB8e  of  tbe  lands  in  question,  that  he  caused 
the  title  thereto  to  be  couTeyed  to  tbe  de- 
■todant  Alice  O.  McRae  by  good  and  snffi- 
•cimt  Warranty  deed  in  the  usual  form,  and 
that  she  became  invested  with  the  legal  titie 
-thereto,  sufficiently  show  that  the  deed  to 


Mra  HcRae  had  been  drilrered.  The  com- 
plaint states  a  suffldent  cause  of  action 
against  her  In  respect  to  what  appears  to  be 
her  separate  properly. 

4.  Under  the  formtar  statute  (Rev.  St.  1898, 
c.  122,  S  IS)  It  nas  necessary  to  join  tbe  hus- 
band as  defendant  with  the  wife,  although 
the  action  concerned  her  separate  property. 
Oatman  t.  Goodrich,  15  Wis.  589;  but  under 
Rev.  St  1878,  I  2608,  be  may  be  joined  as 
defendant  with  her  w  not,  at  tbe  option  of 
the  plaintiff.  The  cranplaJnt  preaento  a  case 
In  respect  to  which  such  ^tion  exists,  and 
the  separate  demurrer  of  tiie  husband.  Hec- 
tor 0.  McRa^  is  not  well  taken.  It  ihdiows 
fnmi  these  views  that  the  demurrers  were 
properly  overruled.  The  ordw  of  the  circuit 
court  la  affirmed. 

MARSHALJj,  J.,  took  no  part 


McGOWAN  V.  CHICAGO  &  N.  W.  RY.  CO. 
(Snnreme  Court  of  Wisconsin.    Oct  22,  1896.) 
Recbftion  or  Evidence  —  Discretidx  or  Cotm 
— Ikjdrt  to  Railkoad  Emplote— Pboxi- 
MATS  Cause — Special  Vehuict. 

1.  The  admlBBion  In  rebattal  of  direct  evi- 
dence, which  plaintiff  knew  existed,  and  for 
which  he  had  a  witness  present  before  the  close 
of  bis  case,  is  not  reversiDle  error  where  the  rec- 
ord does  not  show  that  It  was  withheld  to  sur- 
prise the  adverse  party,  or  that  Its  adminlon  was 
au  abuse  of  the  court's  diacretion. 

2.  A  railroad  company  is  liable  for  iDjury 
to  an  emplojd,  caused  by  a  defective  roadbed, 
onlv  where  such  defect  was  the  result  of  Its  neg- 
ligence, and  such  as  might  have  been  e^iected 
to  result  in  such  an  injury. 

3.  In  an  action  against  a  railroad  company 
for  personal  injury,  caused  by  the  sudden  sink- 
ing of  its  track  becauKe  of  tlie  defective  condition 
of  the  roadbed,  the  refusal  to  aubmlt  the  ques- 
tion for  special  verdici-  of  whethtf  defendant  had 
anr  reason  to  apprehend  such  a  sinking  of  the 
roadbed  AeU  rev«ralUe  error. 

Appeal  from  circuit  court,  Dane  county; 
Robert  G.  Slebeeker,  Judge. 

Action  by  James  McGowan  against  tbe  Chi- 
cago &  Northwestern  Itailway  Company  for 
personal  injuries.  From  a  judgment  for  plain- 
tiff, def«ulant  appeals.  Reversed. 

This  action  was  brought  for  the  recovery  of 
damages  sustained  by  the  plaintiff  from  an 
Injury  received  whDe  in  the  employ  of  the 
defendant  and  engaged  in  the  line  of  his  duty 
BB  bntkenmn,  and  by  reason  of  Ite  alleged 
failure  to  provide  a  reasonably  safe  and  snit- 
able  track  and  roadbed  upon  which  be  might 
perform  bis  duties;  his  left  arm  having  been 
caught  between  the  deadwoods  or  bumpers  of 
two  cars  wldch  he  mis  attempting  to  couple 
together,  and  cmslicd.  The  charge  of  negli- 
gence Is  that  where  tbe  plaintiff  attempted 
to  make  sudi  coupliug  at  a  point  on  a  side 
track  from  Its  main  line  and  yard,  running 
to  certain  manufacturing  vrorks  In  Madison, 
caDed  the  "Furnace  Track,"  the  defendant 
"negligently  and  carelessly  failed  to  ke^  and 
maintain  its  roadbed  *  *  *  in  a  firm,  sub- 
stantial, or  pn^iier  condition,  in  tint  said  road- 
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bed  at  said  point  was  not  pro];>erly  ballasted 
op  so  as  to  be  firm  and  solid,  and  tbe  ties 
apon  wliich  tbe  rails  rested  were  old  and  rot- 
ten, and  tbat  said  track  at  said  point  was 
exceedingly  sbaky  and  luflrin,  especially  dur- 
ing the  spring  of  tbe  year,  liy  reason  of  the 
larger  amount  of  nuristure  Incident  to  tbat 
season  of  the  year,— all  of  which  facts  ex- 
isted, to  tbe  knowledige  of  the  defendant,  at  the 
time  of  said  injury,  and  long  prior  thereto," 
but  of  which  tbe  plaintiff  was  Ignorant;  that 
at  the  time  of  the  Injury  the  defendant  had 
backed  a  train  of  cars  In  upon  aald  track  from 
the  noi*th,  in  order  to  couple  to  and  take  out 
a  car  standing  on  said  track  at  said  point; 
that  the  statlonaiy  car  and  the  southerly  car 
In  tlie  train  to  which  it  was  to  be  coupled  were 
both  heavily  loaded,  and  were  equipped  with 
a  coupling  appliance  called  a  "double  dead- 
wood,"  consisting  of  two  iron  buffers  attach- 
ed to  the  end  of  each  car,  one  on  each  side  of 
and  contiguous  to  the  drawbar,  and  so  ad- 
justed  that  the  bottom  thereof  was  about  even 
n-lth  tbe  top  of  tbe  drawbar,  and  so  that 
when  two  cars  thus  eqt^pped  came  together 
to  be  coupled  the  ends  of  the  bufTcrs  nearly 
met;  that  the  tap  of  said  deadwuods  extend- 
ed BO  far  above  the  drawbars  on  said  cars 
that  It  was  Impossible  to  make  a  coupling  by 
reaching  over  said  deadwoods  and  inserting 
the  link,  but  It  was  necessary.  In  order  to  in- 
sert It,  to  i-each  under  such  deadwoods;  that, 
after  the  plaintiff  had  stepped  upon  the  track 
between  said  cars  to  make  the  coupling,  and 
while  be  was  so  reaching  under  the  dead- 
woods  to  insert  the  link  in  the  coupling  at- 
tached to  the  stationary  car,  with  due  care 
and  caution  on  his  part,  yet,  owing'  to  the 
negligence  of  tbe  defendant  in  thus  failing  to 
keep  and  maintain  its  roadbed  and  track  In  a 
substantial  manner,  the  cars,  buffers,  and 
drawbars  suddenly  and  without  warning  sank 
or  fell  two  or  three  Incbra,  and  the  plaintifrs 
left  forearm  was  caught  between  the  dead- 
wood  or  buffei-8  of  said  cars,  and  Injured  as  al- 
leged, he  being  wholly  unable  to  adjust  bis 
arm  to  the  altered  elevation  of  said  drawbars 
and  deadwoods  in  time  to  avoid  injory.  Tbe 
defendant  admitted  that  the  plaintiff  was  In- 
jured while  attempting  to  make  a  coupling 
of  said  cars,  but  alleged  that  his  Injury  was 
caused  by  tbe  want  of  due  care  on  his  part, 
and  denied  all  other  material  allegations,  save 
its  corporate  existence.  At  tbe  trial  before 
a  JU17  the  plaintiff  testified  as  to  the  manner 
In  which  he  received  the  injury.  In  substance 
that  be  walked  down  tbe  west  side  of  the 
track  to  make  the  ooiqtllng,  and  walked  In 
on  the  track  on  the  south  side  of  a  covered 
culvert  three  or  four  feet  wide,  In  front  of 
the  moving  car,  and  fixed  the  link  in  It;  tbe 
other,  or  stationary  car,  being  about  eight  or 
nine  feet  ahead  of  Ifim,  and  was  loaded  with 
pig  Iron,  and  there  were  about  three  cars 
being  pushed  down  to  be  coupled  onto  It,  and 
the  one  next  to  him  was  loaded  In  the  same 
manner.  "After  1  fixed  the  link  in  the  mov- 
ing car,  I  walked  down  ahead,  and  fixed  tbe 


pin  In  tbe  stationary  car,  and  watted  there. 
I  bad  one  foot  over  the  rail  and  the  other 
about  the  middle  of  tiie  track.    *    *   *  I 
bad  hold  of  the  link,  and  was  going  to  put  it 
in  the  drawbar,  and  the  car  sunk  and  cnught 
me.  •   •   •  JnBt  as  It  got  pretty  near  tliere, 
the  car  sunk,  and  caught  me.   I  should  Judge 
about  two  or  three  Inches.   The  place  where 
I  got  caught  was  about  eight  feet  south  <t  the 
culvert,  about  a  foot  or  so  north  of  a  Joiut 
where  two  rails  come  together.   As  soon  as 
It  caught  me,  I  saw  the  car  sink.    That  is 
the  first  I  noticed  it    In  my  Judgment,  if 
tbe  track  had  not  sunk,  I  could  have  made 
the  coupling  witliout  being  caught   This  set- 
tling. In  my  Judgment,  was  sadden.  This 
was  a  wanu  day  for  that  time  of  the  year  liu 
March],    There  was  water  on  the  grouud. 
caused  by  melting  snow,  pretty  near  up  to  tbe 
rails,"   On  cross -examination  he  testified  thnt 
both  cars  sunk  down;  "the  bumpers  sunk, 
after  they  hit  me,  a  bit;"  that  be  was  facfn;; 
towards  the  stationary  car,  with  his  back 
partially  towards  the  othet  car,  and  he  was 
using  his  left  hand  to  make  tbe  coupling; 
that  he  ttiought  the  rails  and  ties  went  dovra. 
He  was  asked,  "How  could  the  ties  go  &ov.-n 
without  the  whole  roadbed  going  do^vn?  Ai». 
The  ties  were  pretty  rotten.    Ques.  That  in 
all  you  know  about  It?   Ana.  I  don't  know;" 
and  he  thought  the  whole  roadbed  gave  away. 
On  redirect  examination  his  att^tlon  was 
called  to  what  he  said  about  the  ties,  and  he 
added  that  "the  ties  seemed  to  be  rotten  at 
the  place  where  be  got  hurt";  and  on  recroai- 
ezamlnation,  on  being  asked,  "When  did  yon 
see  that  the  ties  were  rotten?"   he  answered. 
"When   I  was  out  there  this  summer;"  tK't 
he  was  out  In  February  and  In  March,  18&I. 
On  redirect  examination  he  was  asked  wheth- 
er he  saw  at  that  time  (about  one  year  after 
his  injury)  how  rotten  they  were,  and  be 
answered:  "Why,  tbe  ties  were  rotton,  and 
badly  rattoi.   There  was  one  that  was  broke 
right  off,  right  about  wh»e  I  got  hurt;  riirht 
at  the  Joint  of  the  rails."  Jolm  Xader  on  belulf 
of  the  i^lntiEf,  testified  to  having  made  an  ex- 
amination of  the  place  where  the  accident  is 
alleged  to  have  occurred,  the  plaintiff  and  one 
of  his  attorneys  being  present.  In  April,  IHM. 
and  to  having  made  a  survey  and  map  of  the 
premises,  and  spoke  of  the  Joint  In  tlie  west 
rail  r^erred  to,  and  described  tbe  sitnadan 
and  contiguous  grounds.   The  d^mdant  mov- 
ed for  a  nonsuit,  which  was  denied.  'On  be- 
half of  the  defendant,  Mr.  Cowan,  the  super- 
intendent, testified  that  be  tiad  been  ovor  tbe 
track  nearly  every  year,  and  tbat  he  should 
call  It  a  good,  firm,  solid  track;  and  that  be 
could  not  recall  any  report  that  there  was 
anything  wrong  with  It,  nor  had  be  observed 
anything  "otherwise  than  tbat  It  was  a  good 
track."   On  cross-examination  he  said:  Tbat 
he  had  walked  over  It  three  months  before, 
and  noticed  Its  condition  at  the  advert  as  to 
the  ties,  and  that  he  did  not  notice  any  plan 
there  where  tbe  ties  were  rotted  off  end  tbe 
end  of  the  tie  gone.  If  there  was  no  tie  under 
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the  nil,  be  would  not  consider  the  track  in 
perfect  sbape.  "but  we  often  have  ties  aU 
rotted  out,  and  call  the  track  eafe  to  do  busi- 
ness on."  That  If  there  were  two  ties  rotted  oft 
and  (one  next  to  a  Joint  In  the  rail,  he  would 
not  call  it  In  good  condition.  Gem^  Albright, 
a  switchman,  who  had  known  the  aide  tiacka 
at  this  polDt  from  August  15,  1881.  to  July, 
1U&4,  and  bad  been  on  them  very  nearly  every 
working  day,  winter  and  summer,  testlfled 
that  tbe  track  was  all  right,  as  far  as  be 
knew  anything  about  It  It  was  firm  and 
solid.  AVas  up  in  good  shape;  never  noticed 
tliat  it  yielded  when  locomotives  went  over  it; 
never  knew  of  its  sinking  away;  and  that 
he  was  there  when  the  accident  occurred. 
And  similar  testimony  was  given  by  other  wit- 
ucsses  acquainted  with  tbe  place,  as  the  as- 
sistant yardmaster,  the  engineer  of  the  switch 
engine,  and  the  tiack  foreman.  The  lattei* 
testified,  on  ci'oss-exanilnation,  tliat  the  rot- 
ting of  two  ties  would  not  make  the  roail  un- 
safe, and  he  would  leave  them  in  thei'e  all 
tbe  same.  He  was  shown  a  rotten  tie,  and 
usked  if  he  would  leave  in  a  tie  rotted  as  bad 
as  it  was,  and  lie  answered  not  If  be  noticed 
it.  He  said  that:  "Take  out  every  other  tie 
ou  that  track,  and  it  would  be  a  safe  track." 
After  the  defendant  bad  rested,  the  plain- 
tiff recalled  the  witness  Nadur,  who  was  per- 
mitted, against  the  objection  of  the  defendant 
that  it  was  not  evidence  iu  rebuttal,  to  tes- 
tify that  he,  In  company  with  one  Lefferte, 
made  an  examinntion  of  the  track  in  April, 
VSM,  where  tbe  Joint  was  in  tbe  rail,  the 
plaintiff  being  present;  that  "at  tbe  Joint  in 
question  there  were  two  old  ties,  one  on  each 
side  of  tbe  joint;  these  ties  were  about  eight- 
een inches  apait,  and  both  old  ties;  one  was 
rotten,  and  the  west  end  of  it  broken  off  en- 
tlndy,  and  tbe  other  was  an  old,  rotten  tie, 
and  I  discovered  day  before  yesterday  that 
the  end  of  that  Is  broken;  that  tie  was  there 
when  I  made  tbe  first  examination;  at  that 
time  the  rotten  end  of  one  of  these  ties  was 
picked  up  and  carried  off  with  a  wire  around 
it."  It  was  here  presented  and  Identltied  by 
the  vviiuess,  and  he  said  tbe  rest  of  it  was  still 
iu  tbe  tmck.  "South  of  tbe  Joint  was  one  of 
the  old  ties  spoken  of;  next  to  it  was  a  new 
tie;  and  north  of  tbe  one  that  was  broken 
off  were  two  old  tle&"  Against  like  objec- 
tion, said  Lefterts  was  allowed  to  and  did  tes- 
tify in  substance  tbe  same  as  Nader;  and  on 
re -examination  tbe  plaintiff,  against  tbe  same 
objection,  testified  that  be  was  out  wltb  Na- 
der and  Lefferts,  and  saw  tbe  piece  or  end 
of  tbe  tie  in  question  picked  op,  and  it  was 
pi-eseuted  as  evidence.  The  defendant  asked 
the  court  to  submit  tbe  following  questions, 
among  others,  tor  a  special  verdict:  "(3)  Was 
there,  at  the  time  of  tbe  accident,  a  sinking 
of  the  roadbed  and  track,  occurring  suddenly 
at  tbe  place  where  the  cars  were,  which  sink- 
ing caused  tbe  Injury  V  <4)  Did  tbe  defendant 
have  any  reason  to  apprehend  such  a  sink- 
ing of  the  roadbed  and  track  thereon  if" 
'I'bcse  seretal  requests  were  refused,  except  in 


so  far  as  No.  3  was  embraced  In  tbe  third 
question  submitted  to  tbe  Jury,  the  words, 
"wblcb  sinking  caused  tbe  injury,"  having 
been  excluded  therefrom.  The  jury  found  a 
special  verdict,  in  substance:  (1)  Tbe  acci- 
dent occurred  on  tbe  furnace  track.  (2)  That 
the  side  track  In  question  was  not,  at  tbe 
time  plaintiff  received  bis  Injury,  In  a  reaaon- 
ably  safe  condition  for  the  purposes  of  a  side 
track  kept  tor  the  uses  of  this  one.  (3)  There 
was,  at  the  time  of  the  accident,  a  sinking  of 
the  roadbed,  occurring  suddenly  at  tbe  place 
where  the  accident  occurred.  "(4>  QnestJfm. 
Was  the  defendant  guilty  of  negligence  which 
occasioned  tbe  injury  to  the  plaintiff,  and.  If 
so,  what  was  It?  Answer.  Yes;  through  neg- 
lect to  keep  the  road  In  proper  repair.  (5) 
Ques.  If  you  find  tbe  defradant  was  guilty 
of  negligence  which  caused  the  injury  com- 
plained of,  then  could  the  defendant,  by  the 
exercise  of  ordinary  care  and  prudence,  have 
discovered  and  repaired  tbe  cause  of  accident 
before  tbe  sccident  occurred?  Ans.  Yes."  It 
was  found  that  the  plaintiff  was  not  guilty  of 
any  want  of  ordinary  care  which  contributed 
to  tbe  injury,  and  bis  dauuiges  were  fixed  at 
fA.000.  A  motion  for  a  new  trial  on  the 
ground  that  tbe  verdict  was  against  the  law 
and  tbe  evidence  and  upon  tbe  points  arising 
at  tbe  trial  was  denied,  and  tlie  plaintiff  bad 
judgment  on  tbe  verdict,  from  frtildi  the  de- 
fendant an>ealed. 

Winkler,  Flanders,  Smith,  Bottum  &  Vilas, 
for  appelant    Olhi  &  Butte,  for  respondent. 

PINNEY,  J.  (after  stating  tbe  facts).  The 
general  rule  Is  tbat.  after  tbe  evidence  of  tbe 
defendant  is  closed,  tbe  plaintiff  will  be  eou- 
flned  to  rebutting  evidenoe,  and  will  not  be  al- 
lowed to  [woduce  original  or  direct  evidence  ou 
bis  part,  (V  go  into  bis  rarlglnal  case  again;  but 
the  rule  is  not  Inflexible,  and  tbe  court  may,  in 
its  discretion,  allow  or  refuse  to  receive  such 
OTldcnce.  Oanq>bell  v.  Moore,  3  W]p.  771. 
The  plaintiff,  or  party  holding  the  afOnuatire, 
must  try  bis  case  out  when  he  commeuces, 
and  is  bound  to  introduce  all  tbe  evidence  on 
his  side,  except  tbat  which  operates  merely  ti- 
answer,  aT(^d,  or  qualify  tbe  case  as  made  out 
by  his  adversary's  proof.  At  this  alooe  tlK 
evidenoe  In  reply  must  be  directed,  but  tov  suf- 
ficient reasons  it  may  be  found  advisable*  to 
depart  from  the  rule  In  order  to  attain  com- 
plete Jttstlce.  When  this  ou^t  to  be  done 
most  be  left  to  tbe  sound  discretion  of  the 
court,  and,  in  general,  its  action  in  this  re- 
i9)ect  cannot  be  astigned  as  error.  Hasttugs 
V.  Palmer,  20  Wend.  225.  This  discretion, 
however,  must  not  be  exercised  so  as  to  de- 
prive or  abridge  the  right  of  a  party  against 
whom  it  ia  produced  to  rebut  it.  It  Is  no  ob- 
jection to  the  receptitm  ot  such  evidence  that, 
In  addition  to  rebutting  the  defbnae  or  case  of 
tbe  party  against  whom  it  is  ottered,  it  inci- 
dentally tends  to  corroborate  or  sustnin  the 
case  made  In  cbief.  1  Tbomp.  Trials,  9*  34ti. 
348;  Wlnchell  r.  WlnclieU,  UK)  N.  Y.  itKl. 
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2  N.  B.  SOT;  Ankemnlt  t.  Tucb.  114  N.  T.  B4, 
20  N.  E.  819.  It  iB  evident  tbat  tbe  plalDtUt 
and  his  oomisel  both  laiew  of  tba  existence  of 
the  testimony  sought  to  be  Introduced  ns  re- 
butting, and  had  tbe  witnesses  In  attoidance 
before  tbe  close  of  the  plaintiff's  case,  and  In 
fact  examined  one  of  them  in  sunwrt  of  bis 
original  case,  but  without  any  allusloo  to  the 
matters  thus  ottered.  We  cannot  say,  upon 
tbe  record  before  us,  that  this  evidence  was 
unfairly  withheld  to  surprise  the  defiendont, 
or  tbat  the  court  ought  not,  in  tbe  exercise  of 
Its  discretion,  to  hBTe  received  It  when  offered. 
Doubtless  the  court  should  have  received  evi- 
dence on  the  part  of  the  defendant  In  r^ly, 
and  should  have  taken  such  course  as  to  pro- 
tect the  Bubstantlal  rights  of  the  defendant; 
but  the  record  foils  to  show  that  tbe  defend- 
ant was  prejudiced  by  tbe  roling,  or  by  any 
denial  In  this  respect 

2.  Whether  the  negligence  of  the  defendant 
was  the  proximate  cause  of  tbe  plaintiff's  in- 
jury was  a  material  and  substantial  question, 
nud  one  sharply  contested.  Tbe  defendant  had 
a  right  to  have  that  question  fairly  and  plainly 
submitted  to  the  Jury,  and  passed  on  by  the 
special  verdict;  and,  although  the  form  of  the 
siiecial  verdict  and  manner  In  wbtch  tbe  case  Is 
to  be  submitted  are  largely  In  the  discretion 
of  the  court,  it  would  seem  to  be  advisable  In 
such  cases  tliat  the  questions  should  be  by 
single,  direct,  and  Independent  pn^MMsltlons,  ad- 
mitting of  an  affirmative  or  negative  answer. 
[Tniess  tbe  question  of  proximate  cause  is  fair- 
ly and  substantially  answered  by  the  special 
verdict,  no  Judgment  can  be  given  on  it,  and  a 
new  trial  will  be  necessary.  Kreuzlger  v. 
Railway  Co.,  73  Wis.  158,  40  N.  W.  657;  Jew- 
dl  V.  Hallway  Co.,  54  Wis.  610,  618,  12  N.  W. 
83;  Kerkhof  v.  Paper  C3o.,  68  Wis.  674,  32  N. 
W.  76G.  It  was  not  enough  to  entitle  the 
plaintiff  to  recover  to  show  that  lils  Injury  was 
in  fact  the  natural  consequence  of  the  act  or 
omission  of  the  defendant,  but  It  must  have 
appear^  that  under  all  the  circumstances  it 
might  reasonably  have  been  expected  tbat  such 
an  Injury  would  result.  A  mere  failure  to 
ward  against  a  result  which  could  not  reaabn- 
ably  have  been  expected  is  not  n^ligence. 
Atkinson  v.  Transportation  Co.,  60  Wis.  141, 
156,  18  N.  W.  764.  The  plaintiff  was  not  en- 
titled to  recover  merolyi  because  the  injury  he 
had  received  was  In  consequence  of  the  de- 
fendant's track  and  roadbed  having  not  been 
maintained  and  kept  in  repair.  In  order  to 
warrant  a  recovery,  It  must  have  appeared 
tbat  Its  failure  In  this  respect  was  the  result 
of  negligence  on  Its  part,  and  that  a  person  of 
ordinary  Intelligence  and  prudence  m^bt  have 
e^>ected,  as  tbe  result  of  such  negligence, 
that  such  an  Injury  would  have  occurred.  It 
is  only  by  proof  of  these  Indispensable  facts 
that  an  unbroken  connection  between  tbe 
wrongful  act  and  tbe  Injury  can  be  estab- 
lished, and  so  c<»istltute  a  continuous  succes- 
sion of  events,  so  connected  as  to  make  a  nat- 
ural whole,  and  show  that  tbe  defendant's  neg- 
ligence and  the  injury  of  the  plaintiff  stand  in 


the  relatka  of  cause  and  effect  The  gist  of 
the  action  Is  ne^igenoe  on  tbe  port  of  the  de- 
fendant and  such  relation  of  cause  and  elfact 
could  be  estaMlsbed  only  ttaus  dKHrine 
that  the  negligent  act  or  cHuisdra  of  tiie  de- 
Cendant  caused  tbe  injoiy.  and  was  Its  pnol- 
mate  cause.  The  defendant  requested  the 
court,  In  this  view,  to  submit  to  the  Jury  > 
qnestiion  clearly  withbi  tbe  Issue,  "Did  tbe  de- 
fendant have  any  reason  to  an>rehend  socb  a 
sinking  ot  tbe  roadbed  and  track  tbereonl^' 
In  his  complaint  tbe  plaintiff  attributed  bis  in- 
Jury  to  a  sudden  sinking  of  tbe  roadbed  and 
track  where  be  was  engaged  In  coupUiv  can. 
The  court  refused  to  submit  this  material 
question,  and  we  are  unable  to  see  that 
was,  in  substance,  embraced  In  or  sulnnitted 
the  epecial  verdict  In  answer  to  tbe  eec- 
(Mkd  and  third  questions,  the  Jury  found  that 
the  side  track  was  not  In  a  reasonaUy  safe 
conditton  for  the  purposes  of  a  side  track,  and 
ttiat  at  the  time  of  tbe  accident  there  was  a 
sinking  of  tbe  roadbed,  occuning  suddenly,  at 
tbe  place  of  tbe  accident.  Thus  far  nothing  Is 
found  as  to  Its  cause.  Tbe  next  question  Is 
slnjply  whether  the  defendant  was  guilty  of 
negligoice  which  occasioned  the  Injury,  and. 
If  so,  what  was  It?  This  Is  answered,  "Ves; 
through  neglect  to  ke^  the  road  In  prc^r  re- 
pair," but  there  Is  no  finding  in  the  verdict 
that  tbe  sinking  of  the  roadbed  bad  anything 
to  do  with  the  accld^t  altliongh  the  com- 
plaint charged  that  this  was  the  cause  of  tbe 
Injury;  and  there  Is  no  subsequent  reference 
In  the  ^>eclal  verdict  to  that  matter.  The 
fourth  question  and  answer  do  not  find  tbat 
a  person  of  ordinary  Intelligence  and  prudence 
would  have  reasonably  expected  the  injury  in 
question  as  a  consequence  of  the  imputed  oeg- 
iigence  and  n^lect  to  keep  the  road  in  prof)er 
repair.  Hie  fifth  question  is  not  v^  clearly 
expressed,  but,  conceding  that  it  refers  to  tbe 
fourtb  finding,  and,  with  Its  answer.  Is  to  the 
effect,  upon  a  liberal  constroctton,  that  tbe 
defendant,  by  the  exercise  of  ordinary  care 
and  prudence,  "could  have  discovered  and  re- 
paired the  cause  of  the  accident,"  namely,  tbe 
want  of  pit^ter  repair  of  the  road,  It  wbolly 
fails  to  find  tbat  tbe  defendant's  negligemv 
was  the  prwdmate  cause  of  the  plaintiff's  in- 
Jury,  or  that  tbe  want  of  r^lr,  even  tboogli 
negligent  was  such  that  a  person  of  ordinary 
Intelligence  and  prudence  would  have  reasona- 
bly expected  that  the  injury  in  questi<m  woaid 
have  happened  In  consequence  of  It  Tbe  find- 
ing that  tbe  defendant  could,  "by  the  exerciw 
of  ordinary  care  and  prudence,  have  dlscov^vd 
and  repaired  the  cause  of  the  actddent  (tbe  de- 
fective condition  ot  the  roadbed)  before  tbe 
accident  occurred,"  is  not  of  itself,  sufficient, 
because  It  leaves  tbe  question  of  proximate 
cause  untouched,  and  still  at  large.  It  was 
error  to  refuse  to  submit  the  question  propoee<T 
by  the  defendant's  counsel.  We  do  not  flml 
It  necessary  to  decide  that  the  fourth  queation 
and  answer  may  not  sufllcieutty.  In  gen- 
eral terms,  tbat  the  defendant  n-as  guilty  of 
negligence  which  caused  the  plalntHTs  Injurj  , 


Digitized  by 


Google 


Minn.)        B£CK£B  v.  M1N2(£S0TA  ODD  FELLOWS  MUX.  BBX.  80a  89&^ 


and  that  such  finding  would  not  sustain  a 
Jndsment  for  the  plaintiff.  The  question  Is  a 
compound  one,  and  very  defective  In  frame. 
We  hold  that  the  defendant  had  a  right  to 
have  the  rejected  question  submitted,  so  that 
the  qu^ion  of  proximate  cause  might  be  fair- 
ly considered  and  decided  hj  special  answer, 
in  view  of  the  rule  of  law  as  to  what  consti- 
tutes such  cause,  so  that  the  finding  on  that 
point  might  be  really  a  s[>eclal  one,  and  not 
merely  a  general  conclusion.  It  Is  strenuous- 
ly objected  to  the  fourth  and  fifth  questions 
as  framed,  and  the  answers  to  them,  that,  as 
already  stated,  It  does  not  appear  that  the 
matters  embraced  In  them  have  any  relation  to 
or  connectlcHi  with  the  alleged  cause  of  action 
stated  In  the  complaint,  except  In  point  of  time 
and  place,  or  to  the  fact  established  by  the 
third  finding,  that  "at  the  time  of  the  accident 
a  sinking  of  the  roadbed  and  track  occurred 
suddenly  at  the  place  where  the  accident  oc- 
curred," and  80  it  does  not  appear  from  the 
verdict  whether  or  not  it  rests  upon  the  sub- 
stantive charge  contained  in  the,complalut  or 
on  exbinslc  matters.  A  verdict  must  be  cer- 
tain, at  least  to  a  common  Intent.  It  must 
directly,  fairly,  and  fully  respond  to  the  mate- 
rial issues  in  the  case.  It  should  be  sufficleut- 
ly  certain  to  stand  as  a  final  decision  of  the 
special  matter  with  which  it  deals,  for  It  la 
of  the  utmost  importance  tliat  the  record 
shonld  be  definite  and  certain,  and  slww  une- 
qnivocally  wliat  matten  bare  been  adjudicat- 
ed, so  that  the  dedslMi  nu^  be  final  regarding 
the  qnestitsui  in  Issoe.  28  Am.  &.  Bug.  Enc. 
Law,  884,  and  cases  In  notes.  In  OarroH  t. 
Bohan,  43  Wis.  218,  221,  It  Is  said  "that  spe- 
cial verdicts  are  worse  tbaa  useless  If  courts 
do  not  snbmit  for  them  ringle,  direct,  and 
plain  qnestlonB,  and  Insist  npon  positive,  di- 
rect, and  Intelligible  answers.  Indirect,  evasive, 
nncolaln,  or  nnmeanfaig  answers  shonld  not 
be  received;  and,  when  none  other  can  be 
drawn  ttom  a  jury,  Uie  verdict'  should  .not 
stand  for  a  mom«it"  The  Judgment  of  the 
circuit  court  Is  reversed,  and  the  cause  Is  re- 
manded for  a  new  trIaL 


BEOK£R  V.  MINNESOTA  ODD  FELLOWS 
MDT.  BEN.  SOG.  et  al. 

i.Snpreme  Oonrt  of  Minnesota.    Nov.  5,  1895.) 

MCTUAt  BmsFIT  IXSOKAXOI— BaSSFIOIARIBa 

In  an  action  brought  to  recover  an 
amount  to  be  paid  by  an  insuraace  associatiou 
upon  the  death  of  a  member  by  a  person  named 
aa  the  beneficiary  in  an  outstanding  certificate 
of  membersbip.  In  which  action  the  aasociatioa 
paid  the  sum  in  controversy  into  court,  and  an- 
other cMmant,  named  as  the  benenciajy  In 
another  certificate,  was  Bubstituted  aa  defend- 
ant, it  Is  held  that  the  findinara  of  fact  did  not 
justify  or  warrant  au  order  for  Judgment  in 
idaintiff's  favor. 

(Syllabus  by  the  Court) 

Appeal  from  district  conrt,  Ramsey  county; 
John  W.  Willis,  Judge. 


Action  by  Augusta  Becker  against  the  Min- 
nesota Odd  Fellows  Mutual  Benefit  Society 
to  recover  on  a  certificate  of  insurance.  De- 
fendant paid  the  amount  into  comt,  and  Hen- 
iletta  Kuhl,  claimant,  was  substituted  as  de- 
fendant. Judgment  for  plaintiff,  and  from- 
the  judgment  and  an  order  denying  a  new 
trial  defendant  appeals.  Reversed. 

C.  D.  &  Thos.  D.  O'Brien,  for  appelluit. 
Dodd  &  Bowman,  for  respondent. 

COLLINS,  J.  The  original  defendant  in 
this  action  Is  an  assoclatioD  duly  Incorporated 
for  the  purpose  of  insuring  the  lives  of  alt 
persons  who  I>ecome  members  on  the  assess- 
ment plan.  It  had  adopted  certain  by-laws, 
binding  upon  all  of  Its  members,  and  these 
by-laws  were  a  part  of  the  contract  for  in- 
surance contained  In  its  membership  certifi- 
cates. By  section  3  of  article  3  of  these  by- 
laws, it  was  pi-ovided  tliat  an  applicant  for 
membership  should  designate  in  bis  applica- 
tion therefor  the  person  (beneficiary)  to  whom 
the  money  should  be  paid  In  the  event  of  his 
death,  and  that  the  secretary  should  enter  the 
name  of  the  person  so  designated  upon  the 
records,  and  should  also  indorse  the  same  up- 
on the  certificate  of  membership.  It  was 
also  provided  In  this  section  that  "no  change 
of  such  designation  shall  be  made  unless  the 
certificate  shall  be  returned  to  the  secretary, 
accompanied  by  a  foe  of  one  dollar,  with  a 
request  in  writing,  duly  acknowledged,  be- 
fore some  officer  authorized  by  law  to  take- 
acknowledgment  of  deeds,  that  a  change 
thereof  be  made,  clearly  specifying  the 
change  desired.  Such  request  shall  be  sub- 
mitted to  the  board  of  directors,  and,  in  case- 
they  sIuUl  approve  the  same  by  a  majority 
vote,  the  change  shall  be  made.  In  wblc-li  case 
the  secretary  shall  record  the  same,  and  issue 
a  new  certificate  to  such  member." 

In  1876,  Mathias  Kubl  became  a  raembM* 
jt  this  association,  and.  In  accordance  with  a 
designation  In  his  application,  his  wife,  Hen- 
rietta, was  named  In  his  membership  cer- 
tificate as  the  person  to  whom  the  money 
should  be  paid  In  the  event  of  bis  death.  In 
1870  be  applied.  In  the  manner  prescribed  ii> 
the  by-law  we  have  quoted,  for  a  change  of 
beneficiary.  Action  was  taken  by  the  hoard 
of  directors,  and  the  application  granted;  so 
that,  to  the  extent  of  one-third  of  the  sum  to 
be  paid,  his  said  wife  remained  the  bt-nefi- 
clary,  and  the  balance  was  to  be  paid  to  ni- 
for  the  benefit  of  his  daughters,  Augusta  and 
Mathilda.  In  1881  he  again  made  formal 
apidlcation  for  a  change  of  beneficiary,  this 
time  naming  his  daughter  Augusta,  and 
thereupon  the  first  certificate  was  surren- 
dered and  canceled,  aud  a  new  one  issued,  in 
which  the  daughter  was  designated  as  the- 
sole  beneficiary.  This  certificate  was  hand- 
ed by  Kubl  to  one  Meyerdlng.  with  Instruc- 
tions to  keep  It  until  Kubl  should  die,  and 
then  to  deliver  it  to  Augusta.  It  remained 
In  Meyerdlng's  possession  until  after  Kubl's 
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decease,  tn  May,  1891,  and  was  then  handed 
to  tbe  beneflclary.  About  May  1.  1891,  an- 
uther  cwttflcate,  duly  signed  by  the  offlcera  of 
the  association,  was  delivered  to  Ktihl,  in 
which  his  wife.  Henrietta,  was  designated 
tbe  lieneflciary.  Tbia  certificate  was  found 
after  his  decease  in  a  record  book  upon  a 
shelf  in  his  house,  which  book  was  tbe  prop- 
erty of  a  society  of  which  Henrietta  Kuhl 
was  the  treasurer  for  abotit  one  year  before 
her  husband  died,  but  in  which  be  made  for 
ber  all  official  entries.  The  membership  or 
policy  register  kept  by  the  aasoclation  con- 
tained no  mention  of  any  chants  In  benefi- 
ciaries, and  there  was  nothing  noted  therein 
tending  to  Indicate  that  a  change  from  the 
person  originally  named  had  ever  been  made. 
The  plaintiff  In  this  action  (now  a  married 
woman)  made  proof  of  her  father's  death,  and 
demanded  payment  upon  her  certificate,  and 
the  widow  also  made  demand  of  payment  up- 
on her  certificate.  Both  demands  were  de- 
nied, and  tbe  daughter  then  commenced  ttila 
action;  and,  upon  payment  of  the  sum  in  con- 
troversy Into  court,  the  widow  was  eubati- 
tuted  as  defendant,  and  the  association  exon- 
erated from  liability.  It  will  have  been  no- 
ticed that,  when  the  last  certificate  was  Is- 
sued and  delivered  to  Kuhl,  that  dated  in 
1881,  In  which  the  plaintiff  was  named  the 
beneficiary,  was  not  surrendered  to  tbe  as- 
sociation, for  It  then  was  and  thereafter  re- 
mained In  Meyerdlng's  possession.  The  case 
was  tried  by  the  court  without  a  Jury,  and, 
on  Its  findings  of  fact,  Judgment  was  ordered 
In  plaintiff's  favor,  and  from  an  order  deny* 
Ing  a  new  trial  defendant  has  appealed. 

Tbe  court  below  made  lengthy  findings  of 
fact.  Retting  out  In  full  the  various  certifi- 
cates of  membership  which  had  been  Issued 
and  delivered  to  Kuhl.  as  well  as  tbe  format 
Applications  for  a  change  of  beneficiary  and 
many  other  facts.  Among  these  findings  waa 
one  that  about  May  1,  1891,  the  president 
and  secretary  of  the  association  signed,  is- 
sued, and  delivered  to  Kuhl  the  certificate  up- 
on which  the  widow's  right  to  recover  de- 
pends, and  also  that  he  retained  possession 
of  It  as  long  as  he  lived;  and,  reterring  to  the 
same  Instrument,  tbe  court  found  "that  said 
Mathias  Kuhl  made  no  application  in  writing 
for  the  issuance  of  said  certificate,  and  It  does 
not  appear  fr<Hn  the  evidence  that  he  ever 
made  any  request  of  said  corporation  for  a 
change  of  tbe  beneficiary  named  In  bis  then- 
existing  certificate,"  meaning  the  one  paya- 
ble  to  the  plaintlfT;  and,  with  the  quoted  find- 
ing of  facta  as  a  basis  for  setting  aside  the 
certificate  produced  by  the  widow,  the  first 
conclusion  of  law  was  "that  the  certificate 
held  by  the  plaintiff  is  the  only  certificate  Is- 
sued to  said  Matblas  Kuhl  and  now  existing, 
in  accordance  with  the  articles  of  incorpora- 
tion, by-laws,  rules,  and  regulations"  of  the 
iissoclatlon.  We  think  that  this  conclusion 
*if  law  Is  wholly  unsupportod  by  tbe  above- 
iiuoted  finding  of  fact.  Iteaily  the  only  sub- 
stantial fact  found  Is  that  Kuhl  made  no 


written  application  for  the  las  nance  of  the 
certificate  In  which  his  wife  was  named  ai 
beneficiary.  The  further  finding  of  Cacl.  - 
If  it  may  be  called  such,— that  it  did  not  ap- 
pear from  the  evidence  that  Kuhl  ever  made 
a  request  of  the  association  for  a  change  of 
beneficiaries,  is  not  equivalent  to  a.  finding 
that  he  did  not  make  such  a  request,  or  that 
the  change  of  beneficiary  in  1891  was  made 
without  any  request,  without  Kuhl'a  knowl- 
edge or  consent,  and  against  his  wiahes. 
through  an  error  and  mistake  of  tbe  clerk  is 
the  office  of  the  association,  misled  by  the 
condition  of  the  certificate  register. 

From  the  other  findings  we  iiave  mentioned, 
—in  substance,  that  the  certificate  in  which  the 
widow  was  designated  aa  tieneficiory  was 
signed  by  the  proper  officers,  issued  by  the 
association,  in  form  at  least,  waa  delivered  to 
Kuhl  in  May.  1891,  about  three  years  before 
his  deceaae;  that  he  thereafter  retained  It  in 
his  possession,  keeping  It  In  a  book  where  it 
must  have  been  observed  by  him  quite  fre- 
quently, and  where  he  might  expect  it  to  be 
found  by  the  beneficiary  very  soon  after  his 
death.— a  presumpticHi  arose  that  the  change 
thereby  made  was  designed,  and  was  at  hie 
request,  which  presumption  waa  not  rebutted 
and  overcome  by  any  other  facts  found. 
With  this  condition  of  the  findings,  there 
were  none  which  warranted  the  first  conclu- 
sion of  law.  Counsel  for  appellant  contend 
In  their  brief  that  they  are  entitled  to  an  or- 
der for  Judgment  In  favor  of  their  client.  We 
think  not,  upon  the  findings  as  made,  and 
that  a  new  trial  must  be  had.  Order  re- 
versed. 


HOWARD  V.  IRON  &  LAND  CO.  et  aL 
(Supreme  Court  of  Miaoesota.  Oct  30.  1895.) 

BQDITABI.B    MORTOAOE  —  WHAT     COMflTlTCTntS  — 

.  FosHiLbeaBB— CoMPLAiKT— Dbnorbbr. 

1.  Tbe  defendant  the  Iron  &  Land  Com- 
pany executed  Its  bonds  or  debentures,  which 
contained  the  following:  "T^ie  company  hereby 
charges  with  such  payment  [of  the  debentores] 
its  undertaking,  all  its  property  whatsoever 
and  wheresoever,  both  present  and  fntare." 
Held  that,  as  between  the  parties,  this  created 
an  equitable  mortgage,  which  might  be  en- 
forced. 

2.  In  an  action  to  foreclose  certain  parties 
were  made  defendants,  the  complaint  alleg- 
ing, in  substance,  that  they  claimed  some  in- 
terest in  or  Hen  upon  the  mortgaged  premises, 
but  that  such  interest  or  lien,  if  any.  was 
junior  and  aubseqnent  to  the  lien  of  plalntifTii 
mortgage.  Betd,  that  this  was  suAetent:  that, 
if  defendants  had  any  Interest,  It  was  incum- 
bent on  them  to  set  it  up  by  answer.  Also,  that 
they  could  not,  by  demurrer  to  the  complaint, 
raise  the  point  that  plaintIff*B  mortgage  wa» 
on  its  face  void  as  to  creditors  and  sabseqaent 
incumbrancers;  that  that  question  conld  onlj 
be  raised  after  they  bad  answered,  setting  up 
their  interest,  and  snowing  that  they  were  such 
creditors  or  incumbrancers:  that  upon  demurrer 
on  the  (ground  that  the  complaint  did  not  statp 
a  cause  of  nctioa,  the  only  question  which  tbey 
could  raise  was  whether  the  complaint  showed 
a  valid  mortgage  as  between  the  parties. 

(Syllabus  by  the  Court) 
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Appeal  from  district  court,  St.  LonlB  comi- 
ty; S.  H.  Moer,  Judge. 

Actlm  by  Gewge  Cbaries  Howard  asaluBt 
the  Iron  &  Laud  Company,  the  American 
Loan  A  Trust  Company,  and  othera.  ■  From 
an  order  sustaining  demurrerB  to  the  com- 
plalut,  plaintiff  appeals.  Reversed. 

Cash,  Williams  A  Chester  (Moran,  Krans  Se 
Mayer,  of  counsel),  for  appellant.  L.  B.  Jud- 
son  and  J.  L.  Wasbhorn,  for  respondents. 

MITCHELL,  J.  Ttal9  action  was  brought 
to  foreclose  an  alleged  equitable  m(H*tgage  on 
real  estate,  executed  by  the  defendant  the 
Iron  &  L^nd  Company.  The  other  defend- 
ants were  made  parties  as  Junior  incumbran- 
cers. The  equitable  mortfpige  Is  claimed  to 
hare  been  created  by  the  execution  of  certain 
"mortgage  debenture  bonds,"  each  of  tbe 
tenor  fbUowlng: 

"Debenture. 

"(1)  The  Iron  &  Land  Company  of  Minne- 
sota, Limited,  hereinafter  called  'The  Com- 
pany,' will,  on  the  first  day  of  May,  1899, 
pay  to  the  bearer,  on  presentation  of  this  de- 
benture, the  sum  of  £50.  (2)  The  company 
will  In  the  meantime,  and  thereafter  until 
the  principal  moneys  and  Interest  shall  have 
been  fully  paid,  pay  Interest  thereon  at  the 
rate  of  seven  per  cent  per  annum  by  equal 
half-yearly  payments  on  every  first  day  of 
November  and  first  day  of  May,  In  accord- 
ance with  tbe  coupons  annexed  hereto. 
The  company  hereby  charges  with  such  pay- 
ment Its  undertaking  ali  Its  property  what- 
soever and  wheresoever,  both  present  and  fu- 
ture. (4)  This  debenture  Is  Essued  subject  to 
the  conditions  Indorsed  hereon. 

"Conditions. 

"(1)  This  debenture  is  one  of  a  series  ct 
2,000  deb«itnTes,  each  for  securing  the  prin- 
cipal Bnm  of  £50,  Issued  or  about  to  be  issued 
b7  the  company.  Tbe  det^ntures  of  the  said 
series  are  all  to  rank  pari  passu  as  a  first 
charge  upon  the  property  bei-eby  charged, 
wltbout  any  reference  or  priority  one  over 
another;  and  such  charge  Is  to  be  a  floating 
security,  but  so  that  tbe  company  Is  not  to 
be  at  liberty  to  create  any  morigage  w  charge 
In  priwlty  to  the  said  debenture." 

The  allegation  of  the  complaint  as  to  tbe 
defendants  othw  than  the  morifl^gees  Is,  In 
substance,  the  usual  one  that  they  claim  some 
interest  In  or  lien  upon  the  mortgaged  prem- 
ises, but  that  such  Interest  or  lien.  If  any, 
Is  subject  and  Junior  to  tbe  lien  of  plalntlfTs 
mortgage^  As  to  the  defendant  Albert  Schef- 
fer,  it  Is  further  alleged  that  he  claims  his 
interest  or  Hen  by  virtue  of  a  Judgment  ren- 
dered In  his  CsTW  against  the  Iron  A  Land 
Company  upon  Its  "second  mortgage  deben- 
ture bcmds,"  irhlch  on  their  face  recited  the 
Issue  of  plalntllTa  "first  mortgage  debenture 
bondi^'*  and  that  the  Uen  created  by  the  "sec- 
ond debenture  mortgage  bonds"  should  be 

T.64N.v.nal7— 57 


subject  and  Inferior  to  the  lien  created  by  the 
"first  mortgage  debenture  bonds,"  of  which 
fact  ScheSer  had  notice  before  he  obtained 
his  pretended  Judgment  The  complaint  further 
alleges  that  this  judgment  was  rendered  with; 
out  any  due  or  legal  service  uj)on  the  Iron  & 
lAud  Company,  and  that  the  company  never 
appeared  in  the  action,  or  in  au>-  manner 
submitted  itself  to  the  Jurisdiction  of  the 
court;  which.  If  true,  would  render  the  Judg- 
ment void  for  want  of  Jurisdiction  of  the 
pei-aon  of  the  defendant  To  this  complaint 
the  several  defendants  other  than  tbe  mort- 
gagor company  interposed  demurrers.  The 
only  ground  of  demurrer  necessary  to  be  con- 
sidered is  that  tbe  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

The  contentions  of  the  defendants  are:  (1) 
Tbat  these  debenture  bonds  do  not  create  any 
lien  upon  the  pn^erty  of  the  company,  or 
constitute  an  equitable  mortgage;  (2)  that, 
even  If  they  did  constitute  such  a  mortgage 
as  between  tbe  parties,  it  Is  void  as  to  them 
as  creditors  of  the  mortgagor.  We  Itave  not 
received  fnnn  counsel  the  aid  which  wu 
might  have  reasonably  expected  In  view  ol 
tbe  apparent  magnitude  of  tbe  lnta*ests  In- 
Tcdved,  but,  after  mature  reflection,  we  have 
come  to  the  conclusi<m  that  the  second  ques- 
tion cannot  be  raised  by  demurrer  to  tbe 
compliant  The  complaint  does  not  allege 
that  tbe  defendants  have  any  Hen  upon  or  In- 
terest in  tbe  premises,  bnt  mcarely  that  they 
claim  to*  have,  and  tliat,  If  they  have,  It  Is 
Junior  and  subject  to  lOalntlfC's  Hen.  This 
genial  mode  c£  statement  In  foredosure 
suits  was  long  ago  Introduced  into  the  chan- 
cery practice  by  rule  of  court  In  New  Tork, 
as  It  is  said,  by  Chancellor  Walworth,  and  Is 
now  nnlversaUy  adopted  and  foUowed,  and 
Is  held  to  be  stlU  sufficient  under  the  reform- 
ed or  code  procedure.  It  Is  In  the  nature  of  a 
challenge  to  the  defendants  to  disclose  what 
ibeir  Interest,  if  any,  is.  If  th^  have  any 
Interest,  and  wish  to  defend  the  suit,  they 
must,  by  answw,  set  it  up.  Drury  t.  Clark, 
16  How.  Prec.  424;  Frost  v.  Kooq,  SO  N.  T. 
428-448;  Foett  v.  Steams,  28  CaL  22G;  An- 
thony T.  Nye,  SO  Cal  401.  It  follows  that. 
If  the  complaint  states  a  good  cause  of  ac- 
tion against  the  mortgagor,— tbat  Is,  states 
facts  that  show  that  there  was  an  equitable 
mortgage,  valid  as  against  the  mortgagor,— 
it  is  not  demurrable,  l^e  question  whether 
such  mortgage  Is  void  as  to  creditors  can  only 
be  raised  after  the  defendants  have  answered 
setting  up  their  Interrat  In  or  Hen  upon  the 
premises.  Unless  they  have  such  interest 
or  Hen,  they  are  not  in  i>osltion  to  raise  the 
question.  It  Is  true  that  the  complaint  sets 
out  the  nature  ot  Scheffer's  claim,  but  it  also 
alleges.  In  effect  that  be  has  no  lieu  at  aU. 
because  his  pretended  Judgment  Is  void  for 
want  of  Jurisdiction  of  the  defendant  There- 
fore, In  our  Judgm»it  the  only  question  open 
to  tbe  defendants  on  their  demurrers  is  the 
first  one,  viz.  whether  the  contract  contained 
In  the  "mortgage  debenture  bonds"  created. 
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as  between  tbe  parties,  a  valid  equitable 
mortgage  upon  the  property  of  tbe  Iron  & 
Land  Company.  In  our  opinion,  it  did.  Ev- 
ery express  agreement  in  writing,  whereby 
the  party  clearly  Indicates  an  inteutlon  to 
make  some  particular  property  therein  de- 
scribed a  security  for  a  debt,  creates  an  equi- 
table lien  upon  the  property  which  is  enforce- 
able. The  form  of  the  writing  ia  not  Im- 
portant, provided  it  sufficiently  appears  that 
it  was  thereby  intended  to  create  a  security. 
If  that  Intention  appears,  it  will  create  a 
mortgage  in  equity,  or  a  speciflc  lien  on  the 
property  so  intended  to  be  mortgaged.  Pom. 
Eq.  Jur.  §§  1233,  1230;  Payne  v.  Wilson,  74 
N.  5,  348;  Daggett  v.  Rankin,  31  Cal.  321; 
Canal  Co.  v.  Vallette,  21  How.  414.  The 
language  "hereby  charges  with  such  pay- 
ment all  Its  property  whatsoever  and  where- 
soever, both  present  and  future,"  clearly  ex- 
presses a  present  purpose  to  pledge  all  the 
compauy's  property  for  the  payment  of  the 
debentures,  and  also  the  intention  to  effect 
that  purpose  by  the  writing  itself.  That  was 
sufficient.  In  order  to  create  a  valid  Hen,  at 
least  as  between  the  parties,  it  was  not  nec- 
essary to  particuJarly  and  specifically  de- 
scribe the  property.  From  the  nature  of  the 
mortgage,  that  was  Impossible.  The  descrip- 
tion, "all  Its  property  whatsoever  and  where- 
soever, both  present  and  future,"  sufficiently 
describes  and  fdentiOes  tbe  pr(H>erty  Intended 
to  be  mortgaged.  Wilson  v.  Boyce,  92  U.  S. 
320.  There  Is  nothing  in  Gardner  v.  'McCIure, 
6  Minn.  250  (Gil.  167),  inconsistent  with  the 
views  above  expressed.  In  that  case  the 
writing  accompanying  the  deposit  of  the  titl« 
deeds  merely  stated  the  purpose  for  whick 
they  were  deposited,  and  contained  no  lan- 
guage purporting  to  create  any  Interest  In 
the  land,  or  of  any  intention  to  do  so  except 
by  deposit  of  the  deeds.  The  Iron  &  Land 
Company  is  an  English  company,  and  these 
debentures  were  evidently  Intended  to  be  Is- 
sued under  the  provisions  of  their  "Compa- 
nies' Clauses  Act"  of  1803,  which  regulates 
the  creation  of  debenture  stock  or  Iwnds  In 
companies,  and  makes  It  a  prior  charge  on 
tbe  undertaking.  Tbe  evident  purpose  as 
well  as  eltect  of  the  provisions  of  these  de- 
bentures Is  to  create  a  charge  in  the  nature  of 
a  floating  mortgage,  as  security  for  their  pay- 
ment, upon  all  the  property  of  the  company, 
present  or  future,  but  which  would  In  the 
meantime  leave  the  company  at  liberty  to 
sell  and  dispose  of  any  of  It  In  the  course  of 
Its  business,  free  from  the  incumbrance  of 
the  mortgage,  without  being  required  to  ap- 
ply the  pi-oceeds  to  the  payment  of  tbe  mort- 
gage debt.  As  we  have  no  such  statute,  it  is 
quite  evident  tliat  such  a  form  of  security  ia 
in  many  respects  wholly  unsulted  to  this 
state,  and  that  very  serious  questions  will 
arise  as  to  its  validity  or  effect  as  against 
creditors  and  subsequent  purchasers.  But 
no  such  questions  are  presented  by  these  de- 
murrers. The  order  sustaining  tlie  demur- 
rers Is  therefore  reversed. 


STEPHENS  et  al.  v.  OLSON. 
SAME  V.  OLSTAD. 
{Supreme  Court  of  Minnesota.   Oct.  30,  IS^) 
Usuar— What  Coxstitdtes— Negotiable  Notes 

— "IXSOCEST  PURCHASKR.  " 

1.  Apartnership  engaged  in  a  general  bank- 
ing business,  inclutuDg  the  making  of  loans,  em- 
ployed an  agent  aa  cashier,  to  whom  they  in- 
trusted the  entire  and  exclusive  m.magement 
of  the  business.  In  making  a  loan  for  hia  prin- 
cipals, the  cashier  exacted  from  the  borrower, 
for  the  use  of  the  money,  an  amount  in  excess 
of  10  per  cent;,  interest,  and  Inclnded  such  ex- 
cess In  the  note,  as  part  of  the  principftl.  In  an 
action  by  the  prinapals  on  the  note,  heid^  that 
the  note  was  void,  notwithstanding  that  in  ex- 
acting usury  the  cashier  may  have  disobeyed 
their  instructions. 

2.  To  const'tate  an  "innocent  purchaser" 
of  QegotiaMe  paper,  within  the  meaning  of 
Gen.  St.  18&4,  |  2214.  a  person  must  have  ac- 
quired the  paper  in  the  due  course  of  bun- 
ness,"  according  to  the  law  merchant.  Follow- 
ing Fredin  v.  Richards  (Minn.)  63  N.  W.  1031. 

3.  The  members  of  an  existing  firm  formed 
a  partnership  with  other  parties,  and  all  tbe 
assets  (including  some  negotiable  notes,  not  yet 
due)  of  the  original  partnenihip  were  tranc- 
ferred  to  the  new  firm.  Held,  that  the  new 
firm  were  not  parchasera  of  the  notes  in  the 
due  course  of  Dusiness,  within  the  law  mer- 
ctiant 

(Syllabus  by  the  Court.) 

Appeals  from  district  courts  Polk  county; 
Frank  Ives,  Judge. 

Separate  actions  by  A.  D.  Stephens  and 
others  against  Ludwlg  Olson  and  Even  0. 
Olstad.  From  orders  denying  new  trials 
after  verdicts  for  plaintiff  In  each  sctloD. 
defendants  appeal.  Reversed. 

Ole  J.  Vaule,  for  appellants.  H.  Steoaer- 
Bon.  for  respondents. 

MITCHELL.  J.  All  the  facts,  and  most 
of  the  assignments  of  error,  in  these  two 
cases,  being  the  same,  they  can  be  conven- 
iently disposed  of  together.  Each  action 
was  on  a  negotiable  promissory  note  exe- 
cuted by  the  defendant,  payable  to  the  or- 
der of  the  plalntifCs,  Stephens  &  Cromh,  by 
their  firm  name,  the  "Bank  of  Fosston." 
In  each  case  the  defense  was  usury.  Tbi' 
undisputed  evidence  was  that  the  two  plain- 
tiffs named  were  partners  under  the  Ann 
name  referred  to,  and,  as  such,  were  con- 
ducting a  general  banking  btislncss  at  Foss- 
ton; receiving  deposits,  paying  ont  money. 
and  making  loans.  Tfaey  employed  one 
Haslund  as  cashier,  to  whom  they  intrusted 
tbe  entire  and  exclusive  cba^e  and  manage 
ment  of  'be  whole  budness.  According  tn 
defendant's  testimony,  which  was  not  con- 
tradicted (Haslund  being  dead),  on  two  oc- 
casions he  applied  for  and  secured  a  loan 
of  money  from  the  bank,  through  the  cash- 
ier; that  in  each  case  tbe  cashier  charged 
blm  for  the  use  of  the  money  an  amount  In 
excess  of  10  per  cent,— such  excess.  In  each 
instance,  being  Included  In  the  note,  as  part 
of  tbe  principal.  Both  notes  draw  10  per 
cent.  intei*cst  These  are  the  notes  sued  on 
The  two  plaintiffs  named  testified  that  they 
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nerer  gave  the  cashier  authority  to  charge 
moie  than  10  per  cent  on  loans;  that  they 
expressly  Instructed  him  oot  to  do  so,  and 
that  they  never  knew  or  heard  that  he  had 
done  so  until  after  the  notes  fell  due.  The 
undisputed  evldeuce  also  was  that  before 
the  notes  fell  due  a  new  partnership  was 
formed,  or,  rather,  a  change  was  made  in 
the  memhers  of  the  partnership,  by  the  two 
original  memliers  taking  the  other  three 
plaintiffs  into  the  firm;  the  Ave  constituting 
a  new  partnership,  to  whom  all  the  assets 
of  the  old  firm,  including  the  notes  in  suit, 
were  transferred  at  their  face.  None  of 
these  three  new  members  knew  that  the 
notes  were  usurious. 

1.  If  the  testimony  of  the  defendant  was 
true,  both  notes  were  usurious  and  void. 
Stephens  &  Cromb  had  Inti-usted  the  entire 
mauacement  of  the  business  to  the  cashier, 
aa  their  general  agent.  In  exacting  the 
"bonus,"  ,the  cashier  did  not  assume  to  do 
so  on  bis  own  account,  but  for  his  principals, 
and  in  the  line  of  his  employment,  and  in- 
cluded the  bonus  in  the  amount  of  the  notes 
taken  in  the  name  of  his  principals.  And  It 
is  these  very  notes  which  the  plaintiffs  are 
now  seeking  to  enforce.  Under  such  a  state 
of  facts,  the  notes  were  usurious  in  the 
hands  of  the  principals,  even  If  the  cashier, 
in  exacting  usury,  disobeyed  their  positive 
instructions.  They  cannot  bo  permitted  to 
avail  themselves  of  the  benefits  oi^  contracts 
made  in  their  behalf  by  the  agent,  and  at 
the  same  time  repudiate  his  acts  In  part,  as 
being  unauthorized.  The  case  of  Cromb  v. 
Olson  (Minn.)  63  N.  W.  108,  between  these 
same  parties,  fully  covers  this  case.  4 

2.  The  plalntltCs  are  not  protected,  as  in- 
nocent purchasers  for  value,  befc»e  matu- 
rity, under  the  statute.  Gen.  St.  18M,  | 
2214.  In  Fredln  v.  Richards  (Minn.)  03  N. 
W.  1031,  we  construed  the  term  "innocent 
purchaser,"  in  this  statute,  as  meaning  a 
bona  fide  indorsee  or  bearer,  within  the  law 
mercliant;  in  other  words,  that,  to  come 
within  the  protection  of  the  statute,  a  party 
must  have  acquired  the  paper  "in  the  due 
course  of  business,"  or,  as  sometimes  ex- 
pressed, "according  to  the  usages  and  cus- 
toms of  commercial  transactions  In  com- 
mercial paper."  This  Is  adhered  to  so  strict- 
ly that  it  is  uniformly  held  that,  if  the  pa- 
per is  payable  to  order,  it  must  be  acquired 
by  the  Indorsement  of  the  payee.  It  ought 
hardly  to  require  argument  to  show  that  a 
change  In  the  membership  of  a  partnership, 
by  new  members  being  taken  into  the  firm, 
and  purchasing  an  Interest  in  the  assets  of 
the  original  firm,  does  not  constitute  a  pur^ 
chase  of  commercial  p&per  according  to  the 
usual  or  due  course  of  commercial  transac- 
tions, within  the  meaning  of  the  law  mer* 
chant.  The  learned  trial  judge  seems  to 
have  fallen  Into  the  error  of  treating  a  part- 
nership as  a  legal  entity  distinct  from  the 
individuals  composing  it,  Instead  ot  a  mere 
association  of  individuals. 


The  rulings  of  the  trial  court  were  in  so 
many  respects  in  conflict  with  these  proposi- 
tions that  it  is  unnecessary  to  make  speci- 
fications. Usually,  we  would,  on  this  state 
of  the  evidence,  reverse,  and  order  Judg- 
ments for  the  defendant;  but  In  view  of  the 
fact  that  such  Judgments  would  work  a  for- 
feiture of  the  entire  debts,  and  the  further 
fact  that  the  other  party  to  the  transaction 
(the  cashier)  Is  dead,  and  hence  the  testi- 
mony of  the  defendant  cannot  be  directly 
contradicted,  and  therefore  may  not  be  ac- 
cepted by  the  Jury  as  conclusive,  we  will 
merely  reverse  the  orders  appealed  from, 
and  direct  new  trials.  So  wdered. 


J.  J.  DOUGLAS  CO.  V.  MINNESOTA 
TRANSFER  R¥.  CO. 

(Supremo  Court  of  Minnesota.  Oct  80,  1896.) 

CARaiBU— Limiting  Liabilitt— Coitstxuctiox  or 

COXTRAOT. 

Five  barrels  of  whisky  were  delivered 
for  tmnBDortatloD  to  a  common  carrier,  ac- 
companied by  a  written  statement  of  the  ship- 
per that  the  value  of  the  property  was  ¥20  per 
barrel,  and  also,  aa  one  of  the  coaditions  upon 
which  the  property  should  be  transported,  that: 
**The  amoant  of  loss  or  damage  for  which  any 
carrier  becomes  liable  shall  be  computed  at  the 
value  of  the  property  as  to  time  and  place  of 
shipment  under  the  bill  of  lading,  unless  a  low- 
er value  has  been  agreed  upon  or  is  deter- 
mined by  the  classification  upon  which  the  rate 
is  based,  in  either  of  which  events  such  lower 
valne  shall  be  the  maximum  price  to  govern 
such  computation."  The  carrier  executed,  and 
the  shipper  accepted,  a  bill  of  lading  In  accord- 
ance with  these  terms,  in  which  toe  value  of 
the  goods  was  stated  to  be  $20  per  barrel,  and 
closBifying  them  as  second-class  freight,  and 
fixing  the  rate  of  freight  at  $2.72  per  100 
pounds.  The  bill  of  lading  also  contained  a  stip- 
ulation that,  "in  consideration  of  rates  insert-, 
ed,  it  is  agreed  that,  in  case  of  loss  or  damage, 
the  same  shall  be  adjusted  at  the  agreed  valua- 
tion of  $20  per  barrel."  If  the  valuation  of  the 
goods  had  been  at  their  full  actual  valne,  tiiey 
would  have  been  classified  as  firat-class  freight, 
and  the  rate  of  freight  wonld  have  been  $3.45 
per  100  pounds.  The  shipper  fixed  and  agreed 
to  such  valuation,  in  order  to  obtain,  and  he 
did  thereby  obtain,  the  lower  rate  of  freight, 
the  charge  for  transportation  being  based  on 
suoh  valuation.  The  floods  were  lost  by  the 
negligence  of  the  earner.  Held,  In  an  action 
for  such  loss,  that  the  stipulation  that  such 
loss  should  be  adjusted  at  the  agreed  valuation 
of  $20  per  barrel  was  valid,  and  that  the  re- 
covery by  the  shipper  is  limited  to  the  value 
named.  Alair  v.  Railway  Co.,  S4  N.  W.  10^, 
53  Minn.  160.  followed. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coim- 
ty;  Elliott  and  Jamison,  Judges. 

Submission  <m  an  agreed  statement  of 
facts,  without  action.  In  a  controversy  be- 
tween the  J.  J.  Douglas  Company  as  plain- 
tiff and  the  Bllnnesota  Tmnsfer  Railway 
Company  as  defendant  Judgmoit  was  or- 
dered for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Merrick  &  Merrick,  for  appellant  W.  H. 
Norrls,  for  respondent 


Digitized  by  Google 


900  NOBTHWIB3TBRN  RBFORTBB,  VoL  «4  (lUiin. 


UITGHELIj,  T.  Tbe  matter  In  dilate  be- 
tween these  parties  was  submitted  to  the 
district  court,  without  action,  npon  an 
agreed  state  ot  tects.  Gen.  St  18D4,  t  6083. 
Tbe  only  tacts  material  en  this  aR)eal  are 
tb«  foUowin;:  The  Ohio  &  Mississippi 
SaUway  G<»apany  Is  a  common  carrier  oper- 
ating a  line  of  raltway  from  LonisrtUe,  Ky., 
to  Bast  St  Louis,  where  It  makes  con- 
nection with  another  like  carrier  opetatlng 
«  line  of  mllwar  frmn  East  St  Lonls  to  Ghl- 
c&go,  where  it  makes  a  like  connection  with 
a  third  like  carrier  operating  a  line  of  rail- 
way from  Chicago  to  St.  Panl,  where  it 
makes  a  like  c(Mmectl(m  with  the  transfer 
tracks  of  the  defendant,  the  Minnesota 
Transfer  Railway  Company,  a  like  carrier, 
which  connects  with  the  railways  of  both 
the  Northern  Paclflc  Railway  Con^ny  and 
the  Great  Northern  Railway  G«npany.  like 
■carriers,  each  of  which  operates  a  line  of 
callway  from  St  Paul  to  Butte,  Mont;  the 
transfer  of  freight  firom  railroads  rnnntng 
Into  St  Paul  from  the  south  and  east  to  the 
railroads  rnnning  from  St  Paul  to  the  west 
and  north  being  made  by  the  deffiidant,  over 
its  system  of  transfer  tracks.  In  October* 
1882.  at  Lonisrllle,  Ky.,  tbe  plalnttfiT  delivered 
to  the  first-named,  railway  company  (tlie  Ohio 
A  Misslssliifd)  &  barrels  at  wblAy,  weighing 
1,980  pounds,  now  admitted  to  luire  been  of 
tbe  actual  value  of  $413.89.  The  property 
was  so  d^brered  to  be  transported  by  the 
CMilo  ft  Mlsslsslpjrf  Railway  Company  and 
its  connecting  lines  from  LonlsTlIIe  to  Butte, 
being  con^gned  to  one  Cohen,  at  the  lattw 
place. 

The  ddlrery  of  the  property  to  tbe  Oblo 
A  MlflSlSBlppi  Railway  Company  was  accom- 
paided  by  the  f(dlowlng  inper,  prepared,  ex- 
•  acnted,  and  presented      the  plalntUt  Its^: 

'^Recelred  of  J.  J.  Donglas  Co.  the  follow- 
ing described  packages  (c<Hitent8  unknown), 
in  store  at  his  ri^  to  be  fwwarded  by  the 
Ohio  &  HlBstsdppl  Railway  Company,  sub- 
ject to  an  the  conditions  (as  printed  on  tbe 
bade  of  this  sheet)  of  a  blU  of  lading  which 
will  be  issued  by  said  company  after  the 
same  shall  hare  been  loaded  into  the  cars  of 
said  company. 

"Articles. 
''Weight  (subject  to  correction). 
"Alex  Cohen,  Butte,  Mont. 
"Via  Great  Northern  R.  R 
"Five  bis.  whisky  O.  Et,  U  20  Val." 
Among  the  conditions  referred  to  as  print- 
ed on  tlie  back  of  this  paper  was  tbe  follow- 
ing: 

"The  amount  of  any  loss  or  damage  for 
which  any  carrier  becomes  liable  shall  be 
computed  at  the  value  of  the  property  at  the 
time  and  ^ace  «t  shipment  under  this  bill 
of  lading,  unless  a  lower  value  has  been 
agreed  npon  w  is  detomined  by  the  classi- 
fication upon  which  the  rate  Is  based.  In 
either  of  which  events  such  lower  value  shall 
be  the  maximum  price  to  govern  such  com- 
putation.'* 


Tbe  Ohio  &  Mlssissti^  Railway  tben  ex- 
ecuted and  delivered  to  the  ptatlutilt  a  Mil 
of  lading  in  accwdance  with  tbe  terms  and 
conditions  proposed  by  the  ^alntlfl,  lo 
which  the  railway  company  agreed  to  car^ 
ry  tbe  property  to  its  destination  If  on  its 
own  road;  oUiwwlse,  to  dellvw  It  to  an- 
other carrier  mi  ttie  rente  to  such  destina- 
tion. It  fnrtb«'  provided  that  the  rate  ot 
fireigbt  from  Louisville  to  Butte  shovld  be 
^72  per  100  pounds,  the  goods  being  cUus- 
ed  as  seoondrClasB  flretght  It  also  showed 
that  ttie  jFOods  were  cimslgned  via  the  Great 
Northern  Railway,  and  stated  tite  value  of 
tbe  goods  at  $20  p&e  barr^.  tlie  same  given 
by  the  plaintiff  In  the  paper  already  referred 
to.  The  blU  of  lading  contained  the  flow- 
ing provisions:  "It  Is  mutually  agreed,  hi 
coistderatitm  of  the  rate  of  fright  bo-tin- 
after  named,  as  to  each  carrier  of  all  or 
any  of  said  pn^erty  ow  all  or  any  portion 
of  said  route  to  deattnatlon,  and  a^  to  ea<di 
par^  at  any  time  Interested  in  all  w  any 
ot  said  inoperty,  that  every  service  1w  t>e 
performed  hereunder  riiall  be  — b|ect  to  all 
the  nmditlona  herein  centalaed,  and  whlcb 
are  hereby  agreed  to  1?  tbe  shipper,  and  by 
him  aeeagteA  (or  blmsdf  and  assigns  as  tmt 
and  Fsasooable."  Also:  "In  CMMlderation  of 
rates  Inserted,  it  Is  agreed  that  in  cane  of 
loss  w  damage,  tbe  same  sball  be  ad^asted 
at  tbe  agreed  valuation  of  twen^  dallsrs 
per  barrd."  ne  same  eondtttoas  wm 
printed  on  the  back  of  tbto  bill  of  lading  as 
upon  the  paper  previously  rcfttrred  to,  as 
prepared,  executed,  and  pressnted  by  the 
plaintiff  upon  ddlvery  of  proper^.  "TUs 
bin  of  lading  was  not  contrary  to  tbe  law  of 
Kentucky."  "If  said  bU  of  lading  bad  not 
contained  the  provision,  'In  consldecattoa  of 
rates  Inserted,  It  Is  agreed  that.  In  case  of 
loss  or  damage,  the  same  shall  be  adjnsted 
at  agreed  valuation  of  $20  a  barr^'  and  ir 
said  whisky  had  been  shipped  without  any 
valuation,  tbe  same  would  bave  been  rated 
as  first  cbiss,  and  the  fr^ht  thoeon  from 
Lonlsvllle  aforesaid  to  Butte  aforesaid  would 
have  beoi  $3.45  per  hundred  pomids.**  ''Said 
J.  J.  Dongas  Company  then  was  and  Umg 
bad  been  a  frequent  and  heavy  shipper  of 
such  goods  over  said  lines  of  railway,  wdl 
knew  and  intended  to  avail  itsdf  ot  such 
valuation  and  agreemwt  as  to  valuation.  In 
order  to  obtain,  and  n>  obtained,  tbe  ship- 
ment thereof  at  soch  lower  rate  of  f»lght 
at  $2.72  per  one  hundred  pounte" 

The  property,  accompaided  1^  a  way  UU 
setUug  forth  that  tbe  shlpmrait  ftom  St  Panl 
to  Butte  should  be  over  the  Great  Northern 
Railway  Company,  and  that  ti»  same  was  of 
the  valne  of  ^BO  per  barrti,  wu  transported  tij 
the  Ohio  ft  Mississippi  Railway  Company  and 
its  connecting  carriers  from  LonlsviUe  to  St 
Paul,  and  Ibere  ddlvered  to  the  defmdaDt, 
which  in  due  time  shipped  tbe  same  for  Butte 
over  the  Northern  Pacific  BaUway  Oompany 
Instead  of  tbe  Great  Northom  BaOway  Oom- 
pany, as  directed.  While  tiis  goods  wan  stlU 
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in  traneft  orer  the  NorOiern  Paeffle  Railroad. 
Uw  ptaintiff ,  bavlnff  Aacorered  the  insolveDcy 
of  the  consignee,  and  haTing  a  right  for  that 
reason  to  stop  the  goods  In  transit,  but  be- 
ing Ignorant  of  the  mlBshlpment  avtx  the 
Northeni  Pacific  Railroad,  directed  the  Ohio 
ft  Mlnls^ppl  Raflway  Company  to  stop  de- 
UveiT  thereof,  and  to  hold  the  same  snbJeet 
to  their  order.  The  Ohio  &  HleslBBlppl  Rall- 
rny  Company,  being  also  Ignorant  of  the  mls- 
shlpmmt.  Immediately  communicated  these  or- 
ders to  Its  next  succeeding  canler,  who,  beli^ 
likewise  Ignorant  of  the  error  in  shipment, 
transmttted  the  orders  to  the  agent  ot  the 
Great  Northern  Hallway  Company  at  Butte. 
If  the  goods  had  been  shipped,  aa  ptalntlff  di- 
rected, meat  the  Great  Northern  Railroad,  the 
order  would  have  been  seasniable  to  prerent 
their  dellrery  to  the  consignee;  but  the  Ncnrth- 
em  Pacific  Railroad  Company,  being  Igno- 
rant of  any  such  order,  dellTored  the  goods  to 
the  consignee,  who  appropriated  the  same,  and 
be  nerer  paid  fbr  them,  and,  as  be  was  wbcUy 
Insolvent,  tbe  plaintiff  has  wlxdly  lost  the  proi^- 
«ty. 

The  questtona  snbmMted  to  the  court  upon 
this  state  of  Ihcts,  so  ttr  as  here  material, 
were:  (1)  For  aueh  shipment  orer  tbe  Nortb- 
eni  Pactflc  Railroad  Instead  of  ttie  Great 
Northern  Railway,  Is  the  defMidant  liable  In 
any  sum?  (2)  If  Iteble,  Is  It  nable  tot  tbe 
whole  actual  valne  ot  the  property,  or  tmly  to 
ttie  extent  of  $20  per  barrel?  The  conrt  be- 
low held  that  flie  defoidaut  was  liable  to  the 
«t«it  of  $20  per  barrel,  and  no  more^  As  tiie 
d^endant  ^  not  appeal,  the  first  question  Is 
not  beftm  us  for  consideration,  except  bo  far 
as  It  may  be  InrolTCd  In  the  determination  oC 
the  second. 

We  hare  so  recently  considered  this  subject 
at  coneidenible  length  in  Alalr  t.  Railway  Co., 
53  Minn.  160,  M  N.  W.  1072,  tint  It  does  not 
require  any  extended  dlscnsslon  at  this  time. 
That  cose  and  the  presoit  cannot,  In  our  Judg- 
ment, be  distinguished  on  principle.  The 
value  stipulated  vras  one  named  by  the  ship- 
pers themselres  fin*  the  very  purpose  of  secur- 
ing a  lower  rate  of  fr^bt;  and  In  considera- 
tion of  securing  that  reduced  rate,  and  without 
any  sort  ot  coercion  or  any  un&lr  advantage 
being  exercised  over  them  by  the  carrier,  they 
expressly  agreed  that.  In  case  ot  loss  or  dam- 
age, the  same  should  be  adjusted  at  the  ^leed 
valuation  of  $20  per  barrel;  In  other  words, 
that  snch  valnatton  dwnld  be  that  whereon 
tiie  rate  of  compensattmi  to  the  carriers  for 
their  services  as  wdl  aa  tiieir  risks  connected 
with  the  property  should  be  based.  That  be- 
ing the  case,  the  contract  onght  to  be  uphdd 
as  a  Just  and  reasonable  mode  of  securing  a 
due  proportion  between  the  a  meant  for  which 
the  canlers  might  be  responsible  and  the 
freight  which  they  were  to  receive.  If  tUa 
pnrpooe  was  a  reasonable  and  fftlr  one,  the 
mere  tact  that  the  contract  might  Incidentally 
have  the  ^ect  of  redndng  the  amount  of  the 
carrier^  liability  Id  case  of  loss  caused  by  neg- 
BfCBce  wDl  oat  render  It  Invalid.   If  the  plaln- 


tiff  desired  to  obtahi  ^  carrier's  nnllmlted 
common-law  UaUllty,  all  It  had  to  do  was  to 
ship  tbe  goods  as  first  class,  and  pay  or  agree 
to  pay  the  higher  rate  of  fr^ht  It  would 
be  manifestly  unjust,  after  a  OOppee  bu  se- 
cured a  redaced  rate  of  freight  by  sttpnlathiff 
to  a  valuation  of  tbe  property  as  tbe  basis  of 
fixing  the  carrier's  compensation  and  respon- 
sIMllty,  to  allow  him  to  r^udlate  his  cmtract. 
It  would  require  some  very  weighty  consldera- 
tlbna  of  public  policy  to  Justify  permitting  him 
to  do  so.  The  only  difference  that  Is  suggest- 
ed between  the  Alalr  Case  and  the  jjresent 
one  Is  that  In  the  former  it  did  not  appear  that 
the  carrier  had  any  reason  to  Ruppose  that  the 
stipulated  value  of  the  property  was  not  Ite  ac- 
tual value,  wlUle  In  this  case  it  is  claimed  the 
carrier  must  have  known  that  the  goods  were 
worth  move  than  $20  per  barrel  The  agreed 
facts  do  not  state  that  the  carrier  knew  that 
the  value  of  the  goods  was  greater  than  that 
fixed  on  them  by  the  ahlpper.  But  Is  fair 
to  presnme  that.  U  tbe  canler  thought  of  the 
matter  at  all.  It  bad  good  reason  to  suppose 
t|iat.  If  the  pi-opeity  was  what  It  purported  to 
be.  It  was  worth  more  than  $20  per  barret 
Bnt  we  do  not  think  that  this,  if  true,  would 
be  at  aU  material,  Inasmndi  as  the  valuation 
was  one  vtriluntarily  fixed  and  agreed  to  by 
the  shipper  as  the  basis  upon  which  the  car- 
rier's oompensatlon  as  well  as  responsibility 
should  be  determined  and  adjusted,  bi  some 
respects  the  ftcte  in  this  case  are  even  stron- 
ger in  favor  ot  the  defendant  than  bi  tbe  Alalr 
Ca»e,  although,  pechapa.  not  affecting  the  rule 
of  law  applicable.  In  the  present  case  It  af- 
flimatlvely  appears  that  the  vuluatlon  was  one 
placed  on  tbe  property  by  tbe  shipper  hlnf- 
self,  ^or  the  purpose  ot  aecuring  cheaper 
fi«lght;  that  be  did  tberet^^  secure  a  lower 
rate,  and,  In  consideration  of  that  fiact,  ex* 
pressly  contracted  that,  In  case  of  loss  or  dam- 
age, the  same  Bbould  be  adjusted  on  the  basis 
of  that  valuation.  There  Is  no  suggcstlrai  of 
any  coercion  or  unfair  dealing  on  the  part  of 
the  carrier  which  received  the  freight;  nei- 
ther Is  tliere  any  suggestion  of  fraud  or  yrlVb- 
fnk  wrong  on  the  part  of  this  defendant  in- 
Bhlpphig  the  goods  over  the  Northern  Faclfle 
Railway.  So  flu  as  appears,  tt  was  simply  a' 
mistake. 

There  is  no  force  in  the  suggestion  that  the 
tamB  of  the  contract  would  be  appllcaUe  mly 
where  tbe  loss  or  damage  oecnrred  while  the- 
gooda  wen  In  traaalt  over  the  route  desl^ 
nated  by  the  shipper,  and  not  to  loss  or  dam- 
age caused  by  a  vU^tkn  of  tlie  contract  In- 
forwarding  than  over  some  other  route. 

As  the  authorities  woe  quite  folly  cited  and 
discussed  us  In  the  Alalr  Gase^  It  la  un- 
necessary to  again  refer  to  them.  We  will 
slmidy  suggest  that  Hart  Railroad  Ca,  112 
U.  B.  831,  S  Sup.  Ot  191.  was-  decided  over  11 
years  ago.  It  has  never  been  overruled  or 
modified,  bnt,  oo  the  omtmry.  has  beia  re- 
cently cited  approvingly  and  Ite  doctrine  mp>- 
piled  In  Primrose  v.  Tel^m^  0&,  154  U.  8. 
1. 14  Sup.  Ct  1008.   It  may  ttunCem  be  con- 
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aldered  as  the  settled  doctrine  of  tbe  federal 
I'oui'ts.  Tbe  desirableness  of  being  In  bar- 
luony,  if  possible,  with  those  courts  on  a  Ques- 
tloD  of  this  kind,  must  be  apparrait.  But, 
aside  from  any  such  consideration^  we  see  no 
reason  why  the  doctrine  of  the  Alalr  Case 
should  not  be  adhered  to. 

We  have  not  considered  tbe  effect  of  the 
agreed  fact  that  tbe  terms  of  the  bill  of  lad- 
ing were  not  contrary  to  the  law  of  Kentucky, 
wliere  tbe  contract  was  made,  as  we  preferred 
to  decide  the  case  on  broader  erounde.  Order 
affirmed. 

CANTY,  J.  I  concur  In  tbe  foregoing  opin- 
ion, but  am  of  the  opinion  that  tbe  rule  of  law 
laid  down  In  this  and  the  Alalr  Case  should  be 
watched  closely,  as  In  practice  it  is  liable  to 
lead  to  erasion  and  abuse  on  the  part  of  tlte 
comnum  carrier. 


MINNEAPOLIS.  ST.  P.  &  S.  STB.  M.  RT. 
CO.  T.  FIREMAN'S  INS.  CO.i 

(Supreme  Court  of  Minnesota.   Oct  30. 1893.) 

PUULDIHO  —  AmBHDMBIIT  —  RbTIBW  OM  APPEAL— 

AsatONMBNT  or  Brkohs— Waitbh. 

1.  Held,  upon  the  facts  stated,  that  It  was 
not  error  to  refuse  defendant  leave  to  amend 
Ita  answer      setting  up  a  new  defense. 

2.  Certain  assignments  of  error  not  con- 
sidered, l>ecause  not  urged  in  the  points  and  au- 
thoritieB  of  appellant.  All  assignments  of  er- 
ror relied  on  must  be  urged  in  tbe  printed  brief 
or  points  and  authorities.  Counsel  cannot  omit 
to  urge  an  assignment  of  error  In  bis  points  and 
authorities,  and  yet  be  allowed  to  do  so  by  oral 
argument.  The  prants  and  authorities  are  for 
the  benefit  of  the  court,  as  well  as  of  opposing 
counsel. 

(Syllabus  hy  the  Court)  * 

Appeal  from  district  conrt,  Henneidn  coun- 
ty; Seagrave  Smith,  Judge.  i 

Action  by  the  Minneapolis,  St.  Paul  &  Sault  I 
Ste.  Marie  Railway  Company  against  the  ' 
Fireman's  Insurance  Company.  Judgment  for  . 
{diUntlff,  and  defendant  appeals.   AiHrmed.  { 

Oeorge  F.  Harding  and  C.  M.  Hertig,  for  ap-  . 
pellant    Alfred  H.  Bright,  for  respondeut*  I 

MITCHELL,  J.  Action  on  a  policy  of  In-  { 
Burance  against  loi^s  by  fire  on  grain  owned  j 
by  plaintiff,  or  held  by  it  in  trust  or  on  com- 
mission, or  sold  but  not  ddlrered,  "while  coo-  < 
talned  in  Its  frame  Ironclad  steam-power  ele- 
vator buIbUng,  dtuate  on  Its  dock  at  Glad- 
stone, Michigan."  White  defendant's  counsel 
bare  made  ot^  30  asrtgnments  of  error,  their 
entire  brief  of  85  pages  is  devoted  to  tbe  dis- 
cussion of  the  flrst  two,  which  relate  to  the  re- 
fusal of  tbe  trial  court  to  allow  the  defendant 
to  amend  Its  answer.  Tbe  ^re  which  destroy- 
ed tbe  grain  covered  by  the  policy  occurred 
November  29,  1S91..  Defendant  was  DotiSed 
of  the  loss  immediately  aftw  tiie  fire.  Proofs 
of  loss  were  furnished  to  It  on  January  9, 
1S92.    This  action  was  commenced  April  12, 

1  Befaeariog  denied. 


1802,  and  issue  Joined  June  21.  1892.  Tbf 
first  application  for  leave  to  amend  the  u- 
swer  was  made  February  10,  18&4.  The  rab- 
stance  of  tbe  proposed  amendment,  brieflf 
stated,  was  that,  at  the  time  the  policy  vas 
issued,  a  feed  mill  was  being  operated  In  ^ 
elevator  In  which  tbe  grain  was  situated; 
also,  that  the  elevator  was  not  then  In  tbr 
actual  iMssesslon  of  the  plaintiff,  but  in  that 
of  other  parties,  who  were  operating  It  ob- 
der  contract  with  plaintiff,  which  facts  were 
unknown  to  the  defendant  and  concealed  from 
It  by  plaintiff.  This,  it  is  claimed,  oonstitui- 
ed  a  bi-eacb  of  warrant,  or  of  cwditkm, 
wblcb  avoided  tbe  policy. 

It  would  seem  somewhat  difficult  to  expand 
the  words,  "lu  its  elevator  building,"  hito  i 
warranty  or  condition  that  the  building  in> 
or  should  remain  in  the  actual  possession  of 
the  plaintiff,  or  tbat  it  was,  or  should  contiDiK 
to  be,  used  exclusively  for  elevator  purposes. 
especlaUy  as  tbe  grain,  and  not  tbe  building, 
was  the  subject  of  tbe  insurance.  It  is  not 
claimed  tbat  either  of  these  conditions  existed 
at  tbe  date  of  tbe  flre,  for  the  building  at 
that  time  was,  and  for  some  time  prior  had 
been,  In  the  actual  possession  of  tbe  plaintiff, 
and  used  exclusively  as  an  elevator.  Bence, 
neither  of  the  things  complained  of  could  hare 
proximately  contributed  to  tbe  loss.  More- 
over, while  the  term  "concealed"  Is  applied 
In  tbe  answer,  it  is  apparent,  from  the  acpo- 
sltions  used  in  support  of  defendant's  mo- 
tion, tbat  all  that  plaintiff  could  be  cbargeil 
with  is  that  It  failed  to  communicate  these 
facta  to  tbe  defendant  There  is  nothing  to 
Indicate  tbat  this  was  done  intentionally  or 
fraudulently,  or  tbat  dt^endant  ever  knew 
that  these  facts  wore  material  to  tbe  riek. 
Therefore,  conceding  tbat  the  proposed  am«id- 
ment  would  have  constituted  a  defense,  it 
was  not  one  that  would  commend  Itself  to  tlie 
special  favor  of  the  court;  and  while  it  is 
true  that  all  defenses  are  equally  good  In  law, 
yet  we  tbiuk  a  court  may,  to  a  certain  extent, 
take  Into  account  the  nature  of  the  defense  In 
determining,  in  tlic  exercise  of  its  Judicial  dis- 
cretion, whether  It  should  grant  leave  to 
amend  a  pleading  by  setting  It  up^  The  sub- 
stance of  the  excuses  which  defendant  gives 
for  not  sooner  discording  the  facta  Is  that 
it  assumed  that  the  language  of  tbe  policy 
meant  wliat  it  now  claims  it  does;  that  K 
knew  that  other  insurance  companies  bad  is- 
sued policies  on  tbe  same  property  as  "an 
elevator  risk,"  and  thwfore  It  was  led  to  be- 
lieve that  It  was  all  right;  tbat  after  the  flre 
It  sent  its  adjuster  to  Green  Bay,  and  that 
he  did  not  discover  the  facts,  and  consequent- 
ly did  not  communicate  tliem  to  the  home  of- 
Sce,  and  therefore  it  made  no  further  inves- 
tigation, and  remained  in  Ignorance  of  the 
facts  until  they  accidentally  came  to  Its  knowl- 
edge in  tbe  examination  of  the  witness  lo  tbe 
case,  whose  deposition  was  being  taken.  It 
Is  also  to  be  observed  that  tbe  facts  were  not 
something  within  tlie  exclusive  knowledge  or 
possession  of  the  plaintiff,  but  were  prcwma- 
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bly  of  sufficient  publicity  to  have  enabled  any 
one  to  ascertain  tbem  by  reasonable  investl- 
i;ation.  Tlie  mere  statement  of  these  facts  is 
uiMHVb  to  sbow  tliat  there  was  no  abuse  of 
fUscretiott  in  refusing  the  appUcatioa  to  amend. 

2.  Defendant's  counsel  not  liaving  urged  in 
his  points  and  authorities  any  of  his  other  os- 
slgnments  of  error,  plaintiff's  counsel  assum- 
ed, as  he  had  a  dght  to  do,  that  they  were 
aliandoned,  and  hence  did  not  discuss  them  in 
his  brief.  Upon  tbo  argument  of  the  case, 
c*ounsel  for  defendant,  having  occnpted  most 
of  the  time  allotted  to  him  in  discussing  the 
first  and  second  assignments  of  error,  was, 
ajcalnst  the  objection  of  piaintiCTs  counsel, 
permitted  1^  tbe  court,  iuiprovldently  as  we 
now  think,  to  urge,  in*the  brief  time  remain- 
ing tbe  twenty-ninth  and  thirtieth  aaslgn- 
meuts  of  emu-,  which  relate,  directly  or  indi- 
rectly, to  tbe  question  of  contributing  Insur- 
ance^  Owing  to  the  brevity  of  time,  about  all 
tbe  Infwmfttion  we  obtained  was  that  defend- 
ant claimed  that  the  Home  Insurance  Com- 
pany's policy  which  was  the  subject  of  litiga- 
tion In  Mlnnen^Ua,  St.  P.  &  8.  Ste.  M.  By. 
Go.  T.  Home  Ina.  Oa,  5S  Minn.  230.  SO  N.  W. 
t$16.  was  "contributing  inuu-ance."  But  as  to 
what  posltlms  counsel  take  In  support  of  this 
propoaltton  we  are  left  entirely  In  the  dark, 
except  BO  far  as  we  may  conjecture  from  the 
citation  of  a  few  autliorities  banded  up  to 
the  court  aft^  the  argument  dosed.  The 
new  field  of  Inveetli^tlon  thus  sougtat  to  be 
<vened  la  quite  a  large  <m&  Among  tbe  ques- 
tions that  may  arise  are  whether  the  policy, 
which,  we  hare  b^.  was  merely  tor  the  bene- 
fit of  plaintiff  to  the  extent  of  its  Intereat  and 
liability  as  carrier  and  warehouseman,  is  con- 
tiibttting  Insurance  at  idl,  and.  If  eo,  on  whom 
was  tbo  buzdm  ot  proof  to  sbow  the  extant 
of  that  Intereat;  alao,  whether  tbe  exemption 
In  plalntlff'a  bills  of  ladhig  agaUist  loss  by 
fire  not  caused  hy  Its  negligence  was  valid, 
and,  in  determining  that  question,  whether 
tbe  law  of  Minnesota  or  tbe  law  of  Michigan 
governed,  and.  If  the  latter,  whether  the  atat 
ute  of  aiichi^n  (Aored  In  evidence  apidied 
to  the  facta  of  this  case.  It  would  aibo  be 
necessary  to  ezandne  a  record  of  nearly  300 
pages  to  aacOTtaln  what  the  evidence  was 
bearing  on  these  questions.  We  would  have 
to  do  this  wittiout  the  aid  of  any  bri6&  dtlng 
either  page  or  folio.  Duty  does  not  require 
lu  to  assume  any  such  task.  We  are  entitled 
to  tbe  aid  of  counsel,  and  If  they  desire  us 
to  dedde  any  questl(ni,  they  must  make  it  In 
tbeir  points  and  antlunritiea^  and  Inform  ua  In 
tbat  way  what  tbey  ni^  in  support  of  their 
positions.  The  rule  requiring  this  to  be  done 
Is  fen*  the  benefit  of  the  court  as  well  aa  of 
opposing  counsel  If  any  Impression  baa  gone 
abroad  that  counsel  may  omit  to  urge  an  as- 
signment of  mor  In  hto  points  and  anthwl- 
tlea,  end  yet  urge  It  in  his  oral  argument,  It  la 
time  that  it  be  removed.  We  therefore  decline 
to  consider  any  other  assignments  of  error 
t  ban  ibuse  ui^ed  in  the  brief  of  counaeL  Judg- 
ment affirmed. 


McROBBBTS  et  at  v.  McARTHUR  et  al. 
(Suvreme  Court  of  Minnesota.    Oct  30.  1885.) 
Dbbd — ^DssoHiPTioN  OF  Vropbbtt — Adteusb 

POSSBSSIOIT. 

1.  It  is  oae  of  the  essential  elanents  In  the 
description  of  real  proi>erty  in  a  conveyance 
that  it  must  be  sufficiently  certain  to  furnisti  the 
means  for  identification  of  the  premises  intend- 
ed to  be  conrej'ed;  anU,  if  tt  is  too  vanue  and  un- 
certain for  thid  purpose,  the  instrument  con- 
taining it  is  inoperative  and  void.  But  a  de- 
scription is  sufficient  If  the  court  can,  with  the 
aid  of  extrinsic  evidence  which  does  not  add  to, 
enlarge,  or  in  any  way  chanm  the  description,  fit 
it  to  the  property  conv^ed  by  the  deed. 

2.  The  adverse  possession  of  one  distinct 
piece  of  land  will  not  draw  to  It  the  craistructlve 
possessioa  of  another  vacant  and  distinct  piece 
owned  by  another  person,  although  the  adverse 
occupant  holds  a  paper  title  by  an  instrument 
wherein  the  deacrilicd  boundaries  are  coextensive 
with  both  pieces  of  land. 

(Syllabus  by  the  Ccurt.) 

Appeal  from  district  court,  Houston  coun- 
ty; John  Whytock,  Judge. 

Action  by  Thomas  McRoberts  and  Ed- 
ward A.  Wheeler  against  William  McArthur 
and  Heleu  McArthur,  heirs  at  law  of  Jane 
;  McArthur,  and  others.  Judgment  for  plaln- 
I  tiffs,  and  defendants  appeal.  Modified. 

Geo.  H.  Gordon  and  Wells  &  Hoj^  for  ap- 
pellants. Tawuey.  Smith  &  Tawney  and 
£.  H.  Suialley,  for  respondents. 

BUCK,  J.  This  action  la  brought  to  deter^ 
mine  tbe  adverse  claims  of  the  parties  to 
I  14  acres  of  land  situate  in  the  N.  E.  ^  of  the 
I  S.  W.  ^  of  section  10,  in  township  104,  of 
;  range  24,  in  the  county  of  Houston,  in  this 
:  state.  Both  parties  claim  title  from  Peter 
Cameron,  who  died  In  1855.  Prior  to  bla 
deatli,  Petor  Cameron,  who  then  owned  the 
premises,  ieeded  that  portion  hi  controversy 
to  one  Charles  Hibbard,  on  tbe  8Ui  day  of 
May,  ISM.  By  various  mesne  conveyances 
from  Hibbard  and  otbers,  the  record  titie  to 
tbe  undivided  two-thirds  of  the  premises  ap- 
peared to  be  In  McRoberts  in  1875,  and  he 
attempted  to  obtain  title  to  tbe  other  tbb?d 
thereof  by  purchase  from  Amos  O.  McCamp- 
bell  on  the  22d  day  of  March,  1ST5,  who  then 
had  a  record  titi&  The  deed  of  that  date 
from  Amos  O.  McCampbell  and  wife  to  Mc- 
Boberts  purported  to  convey  one-third  of 
the  premises  In  question,  but  the  description 
la  tbe  deed  Is  aa  follows:  "Tbe  undivided 
one-third  port  of  fourteen  acres  of  land,  a 
part  of  the  northeast  quarter  (tf  the  south- 
west quarto:  of  section  number  town- 
ship one  hundred  and  four,  range  four,  In 
the  town  of  La  Crescwt,  situate  in  tbe  coun- 
ty of  Houston,  atato  of  Minnesota."  Whoi 
the  plaintiffs  offered  this  deed  In  evidence, 
It  was  objected  to  by  the  defendants  upon 
the  grounds  that  the  description  was  uncer- 
tain and  indefinite.  The  objection  was  over- 
mtod,  and  the  deed  admitted.  We  are  of 
tbe  <qplnIon  that  tbe  objection  was  well 
taken.  It  Is  one  of  the  essential  elements 
In  tbe  description  of  real  property  In  a  con- 
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reyance  that  It  must  be  snffldentlr  certain 
to  fornlsb  the  meani  toi  the  Identlflcatlou 
of  the  premises  intended  to  be  convejed; 
and,  if  It  la  too  vague  and  uncertain  for  this 
purpose,  the  Instrument  cMitainlug  it  is 
inoperaUve  and  void.  Here  the  premises 
could  not  be  identified  by  name,  location, 
monament,  courses,  distances,  or  number, 
and  the  ambiguity  Is  patent  upon  the  face 
of  the  Instrument  itself.  "A  patent  am- 
biguity is  one  vhich  remains  uncertain  after 
all  the  evidence  of  surrounding  circum- 
stances and  collateral  facts  admissible  under 
the  proper  rules  of  evidence  la  rahausted." 
Kretschmer  v.  Hard,  18  Colo.  223,  32  Pac. 
41S.  It  would  be  impossible  for  an  expe- 
rienced surveyor  to  locate  any  land  describ- 
ed in  this  deed.  Standing  alone,  the  de- 
scription is  not  only  so  Indefinite  and  uncer- 
tain that  it  is  absolutely  void,  but  It  could 
not  possibly  be  helped  by  oral  testimony. 
Whether  an  action  might  be  brought  to  re- 
form the  description,  wc  are  not  called  upon 
to  determine;  but  It  is  very  apparent  that, 
as  the  description  now  stands,  it  is  so  vague 
that  the  deed  is  Insufficient  to  be  effectual  as 
a  valid  deed  of  conveyance.  But  this  rule 
does  not  apply  to  the  deed  from  Peter  Cam- 
ercm  to  Charles  Hibbard,  dated  May  8,  1854, 
because  the  point  of  beginning  could  be,  and 
was,  ascertained  by  extfloslc  evidence.  It 
ccmmenced  at  a  point  on  the  boundary  Une 
between  the  N.  W.  %  and  the  S.  W.  ^  of 
section  10,  In  townstilp  104;  of  range  4,  in 
Houston  county,  where  the  public  highway 
running  from  Taylor's  Point,  in  said  county, 
to  Thompson's  Mill,  intersected  said  boun- 
dary line.  This  starting  point  might  be,  and 
was,  identified  by  parol  evidence.  In  such  a 
case  it  Is  not  eesential  that  the  highway 
should  be  a  legally  laid  out  road,  and  made 
a  matter  of  record.  Peter  Cameron  assisted 
in  circulating  a  petition  for  the  laying  out 
of  this  highway,  and  presented  it  to  one  of 
the  board  of  county  commissioners,  for  the 
purpose  of  having  the  road  laid  put  legally. 
The  road  was  aurvej'ed,  and  Peter  Cameron 
dictated  where  It  should  run,  and  assisted, 
also,  In  BuiTeylng  it.  It  was  at  a  point 
where  the  survey  Intersected  the  line  be- 
tween the  N.  W.  Vi  and  the  S.  W.  ^  of  sec- 
tion 10  that  the  description  In  the  deed  com- 
mences, and  this  was  a  point  which  actually 
existed  in  the  highway  upon  the  ground 
when  the  deed  was  executed.  The  grantor, 
Peter  Cameron,  having  fixed  the  point  him- 
self where  the  description  should  begin,  and 
which  could  easily  be  ascertained  by  the 
surveyor,  we  think  the  description  sufficient- 
ly definite  In  this  respect, — at  least,  as 
against  Cameron  and  his  successors  in  In- 
terest,—whether  the  highway  was  in  all  re- 
spects a  legal  one  or  not  It  is  the  existence 
of  a  fact  susceptible  of  determination  with 
certainty  that  forms  the  basis  for  a  good 
descrlpticm  In  a  conveyance,  and  not  the 
question  of  whether  that  fact  spning  Into 
life  through  some  legal  proceedings.  Where 


bMb  parties  to  tbe  conTeyanoe  know  i^t  la 
being  sold,  and  tbe  court  can,  with  the  aid  «f 
extrinsic  evidence,  apply  the  deaerlpdon  to 
Hie  exact  property  sold,  it  is  enough.  Bum 
T.  Leslie,  60  ^n.  494.  81  Pu.  106tt.  In  this 
case  the  parol  evidence  did  not  add  to  or 
«ilarge  the  description,  nor  in  aaj  way 
change  it,  bnt  It  enabled  the  court  to  fit  the 
description  to  tbe  property  conveyed  hy  the 
deed. 

The  next  question  Is  that  of  adrarse  pos- 
sessimL  The  only  real  act  tending  to  imve 
ownership  Is  that  of  ttie  dtfendant  X>aniei 
Oameron,  who  cut  some  wood  upon  the 
premises  In  the  winter  of  1858.  We  do  not 
refer  to  the  exercise  of  any  act  of  owner- 
ship during  tbe  lasf  eight  or  nine  years. 
The  mM«  act  of  cutting  wood  during  one 
season  upon  vacant  and  unlnclosed  land 
would  not  create  title  by  adverse  possession. 
Washburn  v.  CuUer,  17  Minn.  361  (GIL  335). 
It  does  not  appear  that  the  defoidants  oth- 
er than  Daniel  Cameron  liave  be^  in  tbe 
possession  of  the  premises  in  coDtroversy , 
or  that  they  ever  exercised  acts  of  owner- 
ship over  It,  during  a  period  of  either  20  or 
15  years  prior  to  the  commencemeBt  this 
actlcm.  But  it  is  claimed  that  tiie  defeadant 
Daniel  Cameron  entered  into  the  actual  pos- 
session of  the  £.  ^  of  the  8.  W.  %  and  tbe 
W.  1^  of  the  S.  W.  M  of  section  10  under 
odor  of  title,  by  a  deed  from  Daniel  Oam- 
eron, Sr.,  In  1857,  and  has  maintained  abso- 
lute and  notorious  possession  of  the  prem- 
ises ever  since.  To  sustain  this  ccmteDtioD 
they  assert  that,  for  more  than  20  years. 
Daniel  Oameron  has  bad  a  firid  fenced  on 
the  east  end  of  tbe  80  acres,  which  Incloeee 
ttie  14  acres  in  controversy.  Tlils  fence, 
however,  did  not  inclose  the  laad  in  c<mtro- 
vmy,  and  we  do  not  find  that  It  was  built 
for  tbe  purpose  of  Inclosing  tt  either  for  cul- 
tivation or  pasturage. 

It  will  be  observed  that  the  deed  to  the 
defendants  covots  a  quarter  section  of  land, 
end  that  tbe  14  acres  in  cratrovercy  are 
nearly  In  the  centw  of  the  premises;  and 
the  defendants  contend  tiiat,  because  they 
claim  under  color  of  a  paper  title,  the  ex- 
tent of  their  constructive  possession  efaonkl 
be  deemed  coextensive  with  tbe  boundaries 
in  the  Instrument  under  which  they  claim 
adversdy.  Whatever  may  be  said  the 
soundneH  of  the  doctrine.  It  Is  now  geneml- 
ly  held  by  the  courts  that  a  party's  pottses- 
sion  under  color  of  title  Is  regarded  as  co- 
extensive with  the  entire  tract  described  to 
the  instrument  under  which  he  claims  title, 
provided  no  part  of  it  is  In  the  adv«se  pos- 
session of  any  one  else.  Bnt  there  should  be 
qnaliflcatlons  and  limitations  to  this  geneial 
rule.  The  essential  ingredients  necessary  to 
4»%ate  title  by  adverse  possesBloa  are  these: 
"The  possession  must  be  actual,  open,  eontln- 
Qous,  hostile,  exdusive,  and  accompanied  by 
an  intention  to  claim  adversdy.'*  Shotn  v. 
Brackett,  36  Minn.  152,  30  N.  W.  S51:  Dean 
V.  Goddard.  6&  Ulnn.  290^  &ft  N.  W.  lOeOi 
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Tbe  deed  from  Peter  Cameron  to  Charles  H. 
Hibbard  In  1854,  cooTeylng  the  legal  title, 
drew  to  It  the  constructive  poaaesBion,  of 
the  14  acrea.  This  ^ras  ¥kcant  and  unoccu- 
pied land,  and  the  owners  wre  not  bound 
to  take  actual  poesesslon  for  the  purpose  of 
protecting  It  against  Intruders  or  treapasa- 
ers.  Where  the  adverse  possessor  Is  keep- 
ing his  flag  flying  upon  his  own  premises,  or 
ui>oa  that  of  another,  It  Is  not  notice  that  he 
Is  still  invading  some  other  person's  land, 
with  the  Intent  to  wrest  It  from  him.  In 
other  words,  the  adverse  possession  of  one 
distinct  piece  of  land  will  not  draw  to  It  the 
constmctlve  possession  of  another  vacant 
and  distinct  piece  owned  by  another  per- 
son, although  the  adverse  occupant  holds  a 
paper  title  by  an  Instrument  wherein  the  de- 
ftcrlbed  boundaries  are  coextensive  with  both 
pieces  of  land.  The  improvementa  made  by 
the  defendants  npon  their  own  land  was  no 
warning  to  the  plalntlfTs  that  their  land  was 
invaded.  Whatever  the  defendants  did  up- 
on thtir  own  land  was  of  no  concern  to  the 
plaintiffs.  Knowing  ttie  extent  and  bounda- 
ries of  their  own  land,  It  was  sufficient  for 
the  plaintiffs  to  know  that  no  hostile  occu- 
pant had  entered  npcm  It;  and  they  liad  the 
legral  right  to  rely  npon  the  law  that  defend- 
nutfl,  while  upon  their  own  land,  could  not, 
by  any  constructive  posseasion,  d^nlve  the 
plaintiffs  of  their  title  thereto. 

It  is  further  contended  ttiat  the  plaintiff 
should  have  shown  a  good  title  before  the 
defendants  were  required  to  make  any  proof 
whatever.  Whatever  force  there  might  have 
been  In  this  contention  of  the  defendants,  if 
they  had  anbmltted  the  case  when  the  plain- 
tiff rested.  Is  obviated  by  the  fact  that  the 
defendants  not  only  demanded  affinnatlve 
relief  In  thdr  answer,  but  they  cured  the  de- 
ficiency in  the  evidence  by  tbe  introduction 
of  evidence  going  to  show  that  the  common 
source  of  tide  of  both  parties  was  tlirough 
Peter  Cameron.  Keith  v.  Briggs.  32  Minn. 
18o,  20  N.  W.  »\;  Deakln  v.  Railway  Co.,  27 
Minn.  308.  7  N.  W.  208;  Berkey.T.  Jadd.  22 
Minn.  287. 

The  Introduction  of  the  record  evidence  of 
a  <M^y  of  the  unofficial  entry  list,  showing 
that  Peter  Cameron  obtained  his  title  from 
the  United  States,  became  immaterial,  be- 
muse, as  we  have  staled,  the  appellants  at- 
tempted to  eatabligb  their  title  to  the  prem- 
ises through  the  same  grantor,  Peter  Cnm- 
«ron;  and  such  error.  If  any,  was  thereby 
cured  by  the  defendants'  own  acts. 

Our  conclusion  Is  that  this  case  be  remand- 
ed to  the  district  conrt  of  the  county  of 
Houston,  wherein  ^ald  premises  are  situate, 
and  the  district  court  therein  is  directed  to 
enter  Judgment  In  favor  of  the  plaintiffs  to 
the  undivided  two-thirds  of  the  14  acres  de- 
ficribed  in  the  complaint,  and  that  as  to  the 
other  one-third  of  the  said  premises,  where- 
in title  is  claimed  by  the  plaintiffs  to  hare 
been  derived  through  tbe  MeCauipbell  deed, 
a  new  tilal  Is  hereby  wdered. 


JOHNSON  V.  JOHNSON. 
{Snpreme  Conrt  of  Mlnneaota.    Oct  80,  1895.) 
Eleotioh  of  RBMsmst. 
Where  a  landlord  has  the  right  of  election, 
and  may  treat  tbe  tenant  as  a  trospasaer  or  as  a 
tenant  holding  over,  the  exercise  of  that  right  Iqr 
the  landlord  is  conclosive  against  him,  and  he 
cannot  impose  nSw  terms  npon  the  tenant  wlth- 
oot  hia  coDBent. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  coun- 
ty; John  W.  Willis,  Judge. 

Action  by  Aleck  E.  Johnson  against  Helm 
M.  Johnson.  Verdict  for  plaintiff.  From  an 
order  refusing  a  new  trial,  defendant  appeals. 
Reversed. 

O.  J.  Lomm,  for  appellant.  Moritz  Helm 
(Armand  Albrecht,  at  counsel),  for  ret^nd- 

ent 

BUCK,  J.  This  is  an  nrtlon  for  r^t.  The 
parties  were  formerly  iuisUand  and  wife.  On 
the  12th  day  of  May,  181)3,  the  plaintiff,  tor 
the  consideration  of  $1,  leased  to  the  defend- 
ant certain  premises  in  the  city  of  St  Paul 
daring  such  time  as  tlie  plaintiff  might  permtt 
the  defendant  to  occupy  the  same;  the  plain- 
tiff, however.  reser\-lug  to  himself  tbe  right 
to  terminate  the  lease  and  light  of  occupancy 
by  giving  to  the  defendant  80  days'  notice 
in  writing  of  his  intention  so  to  do,  which 
notice  be  duly  gave  ber  on  the  9th  day  of 
September,  18J>8.  Siie  did  not  vacate  the 
premises,  and  on  tbe  14th  day  of  OcU^ter, 
18U8,  the  plaintiff  sen'ed  upon  her  a  further 
notice,  stating  therein  that  If  she  remained 
longer  In  the  possession  of  the  premises,  the 
rent  from  that  time  would  be  975  per  month 
for  the  future  time  which  she  occupied  the 
premises.  iShe  still  continued  to  occupy  tbe 
premises  until  the  12th  day  of  May,  1804. 
Some  time  in  the  month  of  November,  18U3. 
the  plaintiff  began  an  action  In  the  municipal 
court  of  the  city  of  St,  Paul,  under  the  forci- 
ble entry  and  detainer  act,  to  recover  tbe 
possession  of  the  premises,  upon  the  ground 
that  the  defendant  wrongfully  and  unlawfully 
detained  tbe  i>ossession  thereof  from  the 
plaintiff.  The  municipal  court  so  found  oo 
the  5th  day  of  December,  1893,  and  Judg- 
ment was  therein  entered  accordingly  on  tlie 
9th  day  of  December,  18&3,  from  which  the 
defendant  appealed  to  this  court,  where  the 
judgment  of  the  tilal  court  was  afllrmed. 
Itiereupon  the  plaintiff  brouglit  this  action  to 
recover  the  sum  of  $532.50  as  rent  of  said 
premises,  at  the  rate  of  $75  per  month  from 
October  14,  1803,  to  May  12,  1894.  Upon  iho 
trial  In  the  district  coui-t  the  Juiy  weiv 
Instructed  by  the  court  to  find  a  verdict  for 
the  plaintiff  for  the  amount  claimed  in  the 
complaint  and  Interest,  which  It  did.  The 
damages  assessed  by  the  Jnry  amounted  to 
$551,13,  and  the  defendant  appeals  from  an 
order  denying  a  motion  for  a  new  trial. 

Tbe  defendant,  by  the  allegations  of  her 
answer,  among  other  things  therein  alleged. 
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denied  the  making  of  the  lease,  or  tbat  she 
t'ver  agreed  to  pay  any  r«it  for  the  use  of 
the  premises.  The  plaintiff  claims  that.  If 
she  remained  in  possession  of  the  premises 
after  the  service  of  the  second  notice  upon' 
her,  the  rent  thereafter  would  be  $75  per 
month,  and  bound  bor  to  pay  that  sum  as 
long  as  she  remained  in  possession  of  the 
premises.  The  force  of  this  contention  de- 
I>ends  upon  the  question  of  whether,  after  the 
expiration  of  the  30  days*  notice  given  to 
terminate  the  lease,  there  still  existed  the 
conrentional  relation  of  landlord  and  tenant 
It  will  be  noticed  that  this  lease  Is  not  one 
where  the  exact  time  of  Its  expiration  or 
termination  was  fixed  by  the  agi-eement  of 
the  parties,  but  depended  upon  the  election 
of  the  landlord.  This  tenancy  could  <Hily  be 
terminated  by  notice.  It  Is  so  expressly  stat- 
ed In  the  lease  Itself.  This  ix>wer  could  be 
lawfully  exercised  by  the  landlord,  and  he 
did  exercise  this  power.  The  termination  of 
the  lease  by  the  landlord  became  efTectual 
at  the  expiration  of  the  30  days  from  Sep- 
tember 30,  1893,  and  he  did  not  elect  to  per- 
mit the  defendant  to  remain  there  any  longtf 
as  his  tenant,  but  as  a  trespasser.  She  there- 
fore continued  upon  the  premises  as  a  tres- 
passer, certainly,  until  the  14th  day  of  Oc- 
tober, when  the  notice  to  pay  $75  per  mouth 
rent  was  served  upon  her.  In  no  way  did  she 
recognize  the  existence  of  a  continued  teu- 
ancy,  tmless  by  remaining  In  possession  of 
the  premises  after  the  termination  of  the 
lease  by  express  notice.  She  could  not  en- 
large the  character  of  her  tenancy  by  simply 
remaining  in  possession  after  the  landlord 
Iiad  terminated  It  by  the  written  notice.  The 
light  to  terminate  the  lease  existed  on  the 
part  of  the  landlord,  and  when  he  exercised 
that  right  she  did  not  become  a  tenant  by 
merely  continuing  in  iMJSsesslon.  She  was 
there  as  a  wrongdoer,  because  the  landlord 
had  dected  to  treat  her  as  such,  and  not  as  a 
tenant.  This  was  the  condition  of  the  parties 
until  the  14th  day  of  October,  1893,  when  he 
served  a  notice  upon  her  that,  if  she  continued 
to  remain  longer  in  possession  of  the  premises, 
the  rent  from  that  time  on  would  be  $75  per 
month.  Did  this  notice  alter  the  relations 
of  the  parties  as  th^  existed  between  the 
t>th  and  11th  days  of  October,  1893?  The  rule 
laid  down  In  Wood,  Londl.  &  T.  p.  25,  S  13, 
is  as  follows:  "In  all  cases  the  doctrine  Is 
held  that,  as  to  the  tenant  who  holds  over, 
he  is  a  wrongdoer,  and  only  becomes  a  ten- 
ant upon  the  terms  of  the  old  tenancy  because 
the  landlord  elects  to  treat  him  as  such.  By 
the  mere  act  of  holding  over  he  does  not  be- 
come a  tenant  from  year  to  year.  Something 
more  must  occur  in  order  to  show  the  exist- 
ence of  a  tenancy  by  a  renovation  of  the 
old  c(Hitract,  and  this  is  done  by  the  landlord 
making  his  election  whether  to  treat  him  as 
a  tenant  or  as  a  trespasser;  and  the  land- 
lord's election  Is  conclusive,  both  against  him- 
self and  the  tenant,  and,  after  be  has  once 
dLsafflrmed  the  tenancy  while  the  holding 


over  continues,  he  cannot  aftOTvarda  set  K 
up  for  the  purpose  of  forcing  a  claim  for 
rent"  The  fact  that  the  plaintiff,  in  the 
month  of  NoveoSier,  1S93,  commenced  an 
action  of  forcible  entry  and  detainer  In  the 
municipal  court  of  the  city  of  St.  Paul  against 
the  defendant  to  recovw  possession  of  the 
premises,  and  In  the  comj^alnt  therein  al- 
leged tbat  the  defendant  wrongfully  and  un- 
lawfully withheld  the  possession  of  the  prem- 
ises from  the  plaintiff,  and  that  he  was  en- 
titled to  the  Immediate  possession  thereof, 
tends  stiX)ng]y  to  support  the  theory  tliat 
plaintiff  had  elected  to  treat  the  defendant  as 
a  ti  espasser,  and  not  as  a  tenant.  Subsequent- 
ly.  upon  a  trial,  the  plaintiff  had  judgment 
for  the  restitution  of  the  premises.  W^e  are 
of  tiie  opinion  that,  when  a  landlord  has  tlie 
right  of  election,  and  may  treat  the  tenant 
as  a  trespasser  or  as  a  toiant  hoIdUis  over, 
the  exercise  of  that  right  Is  conclusive  against 
him,  and  that  thereafter  he  cannot  impose  new 
terms  upon  the  tenant  without  his  consent. 
As  the  plaintiff  in  this  case  sought  to  cbareo 
the  defendant  as  hia  tenant  holding  over, 
after  he  had  given  ber  notice  that  she  would 
be  required  to  pay  the  sum  of  $75  per  uMMitli 
as  rent,  and  also  elected  to  treat  her  as  a 
trespasses:  upon  the  premises,  we  think  tbat. 
under  all  the  circumstances,  the  questitm  of 
whether  there  was  a  contract  or  agreement 
upon  the  part  of  the  defendant  to  pay  nnt 
should  have  been  left  to  the  Jury.  Tbe  or- 
der denying  the  motion  for  a  new  trial  is 
therefore  rereiBed. 

CANTY,  J.  I  concur  in  the  result  reached 
In  the  foregoing  opinion  solely  <hi  the  ground 
that  after  plaintiff  had  terminated  defUHl- 
ant's  original  lease  by  the  SO-days  notice,  be 
could  not  make  a  new  leaae  with  her  without 
her  consent;  that  It  takes  two  to  make  a  bar- 
gain; that  the  service  on  her  of  the  second 
notice,  in  which  $75  per  mouth  rent  was  do- 
manded,  did  not  amount  to  the  making  of  a 
new  lease;  that  her  remaining  In  poesesBion 
for  a  long  time  after  the  service  of  this  notii-e 
Is  evidence  of  such  consent  but  under  tb«.> 
circumstances  of  this  case,  not  conclusive 
evidence.  In  several  of  the  cases  cited  as 
authority  for  the  proposition  that  such  evi- 
doice  Is  conclusive,  the  conduct  of  the  al- 
leged tenant,  after  the  giving  of  the  notice 
demanding  an  Increase  of  rent,  was  Inconsist- 
ent with  any  othra*  theory  but  that  of  ao 
ceptance;  and,  in  my  opinion,  this  is  the  <mty 
principle  on  wliich  tbesu  cases  can  be  bus- 
tained. 


GORHAM  T.  NATIONAL  UFB  INS.  Ca 

OP  MOXTPEUER.  VT. 
(Supreme  Court  of  Mlnoesota.   Kov.  4.  l?Ori.t 

MOKTOAOES—FoRr.cLOSfRE -Taxes. 

The  defpnilaut.  the  owner  of  two  m»n- 
gnges  on  tht?  iilnintifTs  land,  after  th<>  piiblim- 
tion  of  notices  of  foreclosure  nale  hud  l<et'9 
commenced,  but  before  the  day  of  sale,  pttid 
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the  taxes  on  the  mortifflKed  premiBea,  whtch 
were  then  dne.  and  bad  been  from  a  time  prior 
to  aiiT  pnblicatioo  of  the  notices,  which  stated 
that  the  premised  ironld  be  sold  to  pay  the  debt 
secured,  interest,  'nd  taxes  on  th-;  premises. 
Held,  that  the  defendant  was  entitled  to  have 
paid  to  him,  from  the  proceeds  of  the  sale  of 
the  premises  on  such  foreclosures,  the  amount 
of  the  taxes  so  paid. 
{Syllftbus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Robert  Jamison,  Jndne. 

ActloD  by  Emma  C.  Gorlmm  against  the 
National  Life  loHurance  Company  of  Mont- 
pelier,  Vt  Defendant  had  judgment,  and 
plaintiff  appeals.  Aftlnned. 

Smith,  Pnlllam  &  Smitb,  for  appellant 
Hahn  &  Hawley,  for  respondait 

START,  «0.  J.  The  def aidant  wag  the  own- 
er of  two  mortgages,  containing  the  nsual 
p^wer  ot  sale,  oa  real  estate  owned  by  the 
.phiintlff,  and  proceeded  to  foreclose  them  by 
adrertlsement,  In  deftiult  of  the  payment  of 
the  principal  and  Interest  secured  thereby. 
ISach  of  the  mortgages  contained  a  covenant 
m  the  part  of  the  moitgagora  to  pay  all  taxes 
on  the  mortgaged  premises  as  th^  became 
due,  and  upon  their  default  In  this  respect 
the  mortgagees  or  th^  asidgns  were  author^ 
Ized  to  pay  the  taxes,  and  tack  the  amount 
so  paid  as  an  additional  lien  on  the  premises, 
to  remain  secured  by  and  as  a  part  of  the 
mortgage,  and  to  foreclose  the  same  at  tbe 
same  time  and  In  the  masmev  as  for  the  orig- 
inal mortgage  debt.  The  notices  of  the  fore' 
closure  sales  were  In  the  usuid  fomi,  and  each 
stated  tiiat  the  premises  would  be  sold  to 
pay  the  mortgage  debt,  taiterest  thweon,  and 
the  taxes  on  the  in-emlses.  Prior  to  the  pub- 
licatl<m  of  tbe  notices  of  sale,  the  defendant 
had  paid  no  taxes  on  the  premises,  Imt  after 
fbe  publloatltHi  had  be«i  commaiced,  and  be- 
fore the  sale  thereunder.  It  paid  tbe  taxes 
then  due  and  unpaid  on  the  mortgnged  prem- 
ises, in  the  aggregate  sum  of  91,01S.4S,  which 
taxes  were  so  due  and  un^ld  when  the  fore- 
closure proceedings  were  commenced.  The 
premises  brought  enough  at  the  sale  to  iny 
the  principal  and  Interest  of  tbe  mortgages, 
the  amount  of  taxes  paid  by  the  defendant, 
and  the  costs  and  attorney's  fees  on  the  fore- 
closure. There  was  no  surplna  arising  from 
tba  sales,  after  paying  these  sererol  items. 
The  defendant  was  the  purchaser  at  tbe  fore- 
dosare  sales.  The  irialntlff  tvought  this  ac- 
tion to  recover  ftom  the  defraidant  the  amount 
■0  paid  for  taxes,  as  surplus  over  the  amount 
due  defendant  on  the  foreclosure  of  the  moit- 
gages.  Tbe  tilal  court  found  the  facts  to  be 
substantially  as  we  have  stated  them,  and, 
as  a  conclusion  of  law,  ordered  Judgment  for 
the  defendant,  from  which  plaintiff  appealed. 

The  record  presents  only  one  question  for 
us  to  answer:  Was  the  defendant  legally  en- 
titled to  retain,  or  have  paid  to  It  from  the 
proceeds  of  the  mortgage  foredosnres,  the 
amount  so  paid  by  It  for  taxes?  There  Is  no 
question  as  to  the  regularity  of  the  foreclo- 


sure proceedings,  tm  the  plaintiff  conflruis 
th^  by  her  actlcm  for  the  alleged  surplus, 
and  the  mdy  question  la  as  to  the  application 
of  the  proceeds  arl^ng  from  a  foreclosure 
sale  of  mortgaged  premises  In  all  respects  reg- 
ular and  valid.  Neither  Is  there  any  contro- 
versy as  to  the  validly  of  the  taxes,  their 
amount  tbe  fact  ^t  they  wei-e  a  lieu  upon 
the  premises  supeilOT  to  tbat  of  the  mortgages, 
or  that  the  defendant  paid  them  to  protect 
Its  ll«i.  The  plalnflff  stands  ugoa  the  propo- 
sition tbat  because  the  defendant  did  not 
pay  the  taxes  before  commencing  the  fore- 
closure proceedings,  and  state  the  amount  so 
paid  In  the  notice.  It  must  pay  to  her  tbe 
amount  paid  by  It  to  lift  the  lloi  from  her 
property  In  order  to  protect  Its  own  lien. 
Surely,  a  claim  so  Inequitable  must  be  cleaiv 
ly  shown  to  have  the  support  of  strict  legal 
right,  before  It  can  be  granted.  If  the  taxes 
had  been  paid  before  the  notice  of  fwedwure 
sale  was  published,  then  they  would  be  a  part 
of  the  mortgage  debt  then  due^  and  It  would 
have  been  necessary  to  have  stated  In  the  no- 
tice the  amount  so  paid;  but  wh&K  they  are 
paid  after  the  notice  Is  published,  and  be- 
fore tbe  sale,  tbe  amount  cannot  be  stated  In 
the  notice,  and  Is  not  required  to  be.  Oen. 
St  1801,  i  6033,  sttbd.  3.  It  Is  the  amount 
claimed  to  be  due  on  the  mortgage  at  tbo 
date  of  the  notice  of  sale,  and  not  the  total 
amount  secured  by  the  mortfiage,  and  not 
then  due,  which  must  be  stated  In  the  no- 
tice. If  the  amount  paid  for  taxes  in  this 
case  became  and  was  a  part  of  the  mortgage 
debt  before  the  sale,  then  It  must  be  paid  from 
tlw  proceeds  of  the  sale  before  any  surplus 
can  be  returned  to  the  mortgagor.  Id.  S  004(1. 
The  fact  .that  this  amount  had  no  existence 
at  the  date  of  the  notice  of  sale,  so  tbat  It 
could  and  must  have  been  stated  In  the  notice. 
In  no  manner  affects  the  right  of  the  mort- 
gagee to  pay  the  taxes  at  any  tbne  befoi-c  tbe 
sale,  and  tack  the  amount  to  the  mortgage 
debt.  The  statute  and  the  mortgage  securo 
to  the  mortgagee  the  right  to  pay  the  taxes 
at  any  time  before  the  mortga^  debt  Is  ex- 
tinguished, and  when  he  does  so  pay  tbe 
amount  thereof  Is  pait  of  the  mortgage 
debt,— an  additional  lien  on  the  premises,— "col- 
lectible with,  as  a  part  of  and  In  the  same 
manner  as  the  amount  secured  by  the  orig- 
inal lien."  Id.  i  1019.  The  original  lien  or 
debt  is  collectible  by  a  sale  of  the  mortgaged 
premises,  and  paying  the  amount  thereof 
from  the  proceeds  of  the  sale,  and  the  amount 
paid  for  taxes,  being  a  part  of  this  mortgage 
debt,  must  be  paid  with  and  as  a  part  of  it. 
Now,  to  test  the  accuracy  of  tbe  proposition 
that  tbe  amount  paid  for  taxes  In  this  case 
was,  on  the  day  of  sale,  a  part  of  the  mort- 
gage debt,  let  us  supiKise  tbe  mortgagor,  after 
the  payment  of  the  taxes,  and  befbre  the  day 
of  sale,  desired  to  make  a  tender  of  the  amount 
due  on  the  mortgages  and  demand  releases. 
Would  tbe  tendtf  be  good  If  It  included  only 
tbe  amount  claimed  to  be  due  In  tbe  notice 
of  sale  and  costs?  If  so,  then  hi  cases  where 
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on\s  the  interest  or  a  single  installment  of  n 
mor^ge  Is  due  at  the  date  of  the  notice,  snd 
only  this  amount  Is  claimed  to  be  due  In 
the  notice,  the  mortgagor  may  demand  a  re- 
lease on  tendering  the  amount  stated  Id  the 
notice,  and  costs,  without  paying  the  balance 
secured  by  the  mortgage.  Again,  suppose  the 
premises  In  this  case  sold  for  less  than  the 
amount  due  on  the  mortgages.  Including  taxes 
paid,  and  the  proceeds  of.  the  sale  were  ap- 
plied on  payment  of  costs  of  sale,  and  the  bal- 
ance aa  a  payment  on  the  amount  of  the  mort- 
gage debt,  Including  taiee  paid,  and  an  ac- 
tion was  brought  against  the  mortgagor  for 
the  deficiency,  which  just  equaled  the  amount 
of  taxes  paid.  Would  an  answer  stating  that 
the  mortgagee  paid  the  taxes;  that  they  were 
a  Tftlld  Hen  on  the  mortgaged  premises,  but 
they  were  paid  after  the  notice  of  foreclosure 
was  published,  but  before  the  foreclosiu^  of 
the  mortgage  by  a  sale  of  the  premises,— al- 
lege a  defense?  If  !t  would,  what  becomes  of 
the  contract  right  of  the  mortgagee  to  pay  the 
taxes  at  any  time  before  the  mortgage  debt 
is  extinguished,  and  tack  the  amount  paid 
to  the  debt,  and  of  the  statute  conferring  the 
same  right?  It  Is  clear,  and  we  so  decide, 
that  ttie  amount  paid  by  the  defendant  In 
this  case  for  taxes  became  at  the  time  of  the 
payment,  and  not  before,  a  part  of  the  mort- 
gage debt,  and  was  properly  paid,  as  a  part 
thereof,  out  of  the  proceeds  of  the  sale. 

Counsel  for  appellant  relies  upon  several 
forraer  de<4sloDS  of  this  court  which  he  claims 
sustains  his  contention  to  the  conti-ary,  but 
a  casual  examination  of  these  cases  will  dis- 
close that  none  of  them  are  to  point  They 
simply  hold  that  the  mortgagee  who  pays  taxes 
on  the  mortgaged  premises  must  enforce  their 
payment  as  a  part  of  the  mortgage  debt,  and 
not  otherwise;  that  he  has  no  personal  claim 
against  the  mortgagor  for  their  repayment, 
and.  If  he  pays  them  after  the  mortgage  debt 
is  extinguished  by  a  sale  of  the  premises  by 
■virtue  of  the  nrortgage,  he  can  neither  tadt 
the  amount  paid  to  the  amount  for  which 
the  premises  sold,  nor  enforce  a  separate  and 
independent  Hen  to  secure  its  payment.  In 
the  case  of  Nopson  v.  Horton,  20  Minn.  268 
(Gil.  239),  In  which  the  previous  cases  on  this 
subject  are  cited,  the  mortgagee,  after  his 
foreel(M(ure  sale,  at  which  he  was  the  pur- 
chaser, and  before  the  time  for  redemption 
expired,  paid  the  taxes  on  the  mortgaged 
premises.  A  second  raortgngee  redeemed  by 
paying  to  the  sheriff  the  amount  for  which 
the  premises  sold,  with  interest,  and  received 
the  usual  certificate  of  redemption.  The  pur- 
chaser—originally  the  first  mortgagee— brought 
an  action  to  cancel  the  certificate  of  redemp- 
tion, on  the  ground  that  the  amount  paid  to 
redeem  was  insufficient  for  the  reason  that 
it  did  not  include  the  taxes  so  paid;  and  it 
was  held  that  the  amount  paid  as  taxes  after 
the  foreclosure  sale  could  not  be  tacked  to 
the  sum  for  which  the  premises  sold  at  the 
foreclosure  sale.  In  the  case  of  Kirkpatrlek 
T.  X^ewls,  4«  Minn.  167,  47  N.  W.  970,  and 


48  N.  W.  783,  the  question  was  as  to  the  va- 
lidity of  a  foreclosure  by  advertisement  whw* 
the  only  reference  to  taxes  In  the  notice  was 
that  the  premises  would  be  sold  to  pay  the 
mortgage  debt  haterest,  and,  taxes,  if  anv. 
on  the  premises,  and  not  as  to  the  appUcatioD 
of  the  proceeds  of  a  mortgage  sale  conceded 
to  be  valid.  Judgment  affirmed. 

CANTY,  J.  (concurring).  I  see  no  reiisou 
why  the  mortgagee  may  not  pay  the  taxes  ou 
the  mortgaged  premises  after  he  has  com- 
menced the  publication  of  notice  of  the  fore- 
closure sale,  and  before  the  sale,  and  retain 
the  amount  thus  paid  out  of  the  proceeds 
of  the  sale.  If  the  general  public,  at  the  time 
and  place  of  sale,  are  given  sufficient  notk-e 
of  that  fact,  so  that  the  mortgagee  will  kive 
no  advantige  over  the  general  public,  in  bid- 
ding at  the  sale.  But  If  no  such  notice  is 
givpn,  It  must  be  presumed  that  the  general 
public  will  bid  on  the  property  supposing  if 
to  be  subject  to  the  Incumbrance  of  the  un- 
paid taxes,  while  the  mortgagee  knows  thai 
he  is  bidding  for  the  property  free  of  thnt 
Incumbrance.  And  when  no  such  notice  Is 
given.  It  should  be  held  that  the  mortgage*-' 
cannot  take  advantage  of  his  own  wrong  or 
neglect,  and  retain  the  amount  thus  paid  for 
taxes  out  of  the  proceeds  of  the  sale.  Bat 
it  does  not  appear  in  this  case  that  the  mon- 
gagee  had  any  such  unfair  advantage  over  the 
public,  and  for  that  reason  I  concur  in  tlie 
result  arrived  at  In  the  foregoing  opinion. 


CLARKE  T.  SQUIRE. 
(Supreme  Court  of  Minnesota.   Nov.  5.  lS!>.Vi 
IssoLVESCT — Filing  Claihs. 
Held,  on  the  facts  appearing  in  this  case, 
that  the  court  below  did  not  abuse  its  discretion 
when  it  denied  a  motion  for  leave  to  file  with 
the  assignee  of  an  inaoivent  estate  a  claim 
against  it  after  the  statutory  period,  and  an- 
other Habsequent  period  fixed  by  the  court  of 
which  the  then  owner  of  the  claim  had  notion, 
witliin  which  aach  claims  sboold  be  filed,  had 
expired. 
(Syllabus  by  the  Court) 

Appeal  from  district  court.  St.  Loala  cotm- 
ty;  S.  H.  Moer,  JndcC; 

An)llcetlai  of  M.  U.  CHarke  for  leare  to 
file  with  Walte  H.  Sqolre,  as  anlgnee  of  the 
PhoHiix  Bleetrlc  Gompany,  a  claim  gainst 
said  Imolvent  Application  denied,  and  peti- 
tioner appeals  from  ttie  «der.  Affirmed. 

Cotton,  Dlliell  &  Reynolds,  for  appdlaat 
John  H.  Boyle,  for  respondent 

COLLINS,  J.  Appeal  from  an  order  deny- 
ing an  application  for  leave  to  file  with  the 
assignee  of  an  insolvent  estate  a  claim  agaln.it 
it  after  the  statutory  pertod  in  which  to  til(> 
claims  had  expired,  and  after  another  subie' 
quent  period,  fixed  by  the  court,  and  of  which 
the  then  owner  of  the  claim  had  notice,  had 
also  terminated.  The  claim  was  in  the 
of  ft  promHsOTy  note  made  by  the  Inaolreo^ 
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owned  and  payable  to  the  order  of  a  bank  at 
Dnluth,  and  matured  a  few  days  after  the 
assignment,  In  May,  1898.  Soon  after  taking 
tbe  note,  the  bank  obtained  at  aecurity  for  Its 
payment  assignments  of  two  claims  held  by 
the  insolvent  against  a  third  party,  and  these 
claims  were  due  from  the  latter  tm  the  same 
contract,  and  were  of  the  same  general  char^ 
acter.  The  order  of  the  court  heretofore  men- 
tioned, and  of  which  the  bank  had  notice,  re- 
quired all  claims  to  be  died  on  or  before 
March  20,  ISM,  but  the  bank  paid  no  atten- 
tion to  it,  relying  npon  Its  security.  May  4th 
ut  the  same  year  the  assignee  brought  an  ac- 
tion against  the  bank  as  provided  in  Oen.  St 
1S04,  S  4243,  to  have  one  ot  these  assignments 
aoDulled  and  adjudged  void  as  a  fraudulent 
invference.  Tbe  ax:t]on  was  duly  tried  and 
determined,  and  Judgment  entered  In  favor 
of  the  assignee  July  19th.  Another  action  of 
the  same  nature  to  annul  and  adjudge  void 
tbe  other  assignment  was  brought  by  the  a»- 
slgnee  on  July  30th,  but  it  does  not  clearly 
appear  from  tbe  record  before  us  what  be- 
came of  It.  But  we  do  not  regard  this  as  ma- 
terial. February  5,  18S0.  tbe  bank  indorsed 
and  transferred  the  note  to  this  appellant, 
and  he  forthwith  made  the  ai^tcatioa  in 
question,  which  was  heard  and  disposed  of  br 
the  court  February  16tb. 

1.  The  claims  assigned  by  the  Insolvent  as 
security  f<»-  the  paysient  of  tbe  note  were 
transferred  to  the  bank  at  the  tame  time, 
were  against  tbe  same  party,  due  upon  the 
same  contract,  and  were  of  tbe  same  geueral 
natnre.  The  facts  invc^ved  in  the  trans- 
action were  litigated  and  disposed  of  In 
favor  of  the  assignee.  Judgment  being  formal- 
ly entered  against  the  bank  July  19tb.  Tbe 
judicial  determination  thesi  reached  was  that 
as  to  one  of  these  securities  the  assfgmnent 
to  tbe  bank  was  a  fraudulent  preference,  fcx- 
biddeu  by  the  Insolvency  acL  We  fall  to  see 
what  farther  llUgatloD  there  could  be  over 
tbe  remaining  security.  Under  these  circum- 
stances it  must  be  held  that  the  bank  could 
DO  longer  rely  upon  Its  security,  and,  further, 
tbat  if  it  wished  to  participate  In  tbe  distri- 
bution of  the  assets  In  the  hands  of  tbe  as- 
signee it  sboold  have  moved  promptly  to  Im 
relieved  from  tbe  operation  of  tbe  order,  of 
which  It  liad  been  seasonably  advised,  where- 
by the  court  had  limited  tbe  period  for  flllug 
claims,  and  which  had  expired  some  four 
months  previously.  The  date  of  the  entry  of 
the  judgment  must  be  taken  as  tbe  day  from 
which  claimant's  delay  must  date  when  we 
are  considering  Its  apparent  laches,  and  no 
steps  were  taken  looking  towards  relief  until 
February  5th,  nearly  seven  months  after- 
wards. In  view  of  this  seeming  neglect  and 
Inexcnsable  delay  the  court  below  did  not 
abuse  Its  discretion  when  it  denied  the  appli- 
cation. Coimsel  for  appellant  contends  tliat, 
as  the  bank  had  six  months  from  July  19tli, 
within  which  to  appeal  from  the  Judgment, 
neglect  and  delay  should  not  be  attributed 
to  It  UBtil  a  reasooaUe  time  after  January 


20,  ISfio.  If  an  appeal  had  been  taken  in 
good  faith,  there  might  be  some  ciueatbHi  on 
this,  but  there  was  no  appeal,  and  to  give 
to  tbeb*  cUoit  tbe  benefit  of  the  period  with- 
in which  to  take  an  appeal  never  taken,  pre- 
sumptively because  useless,  would  be  a  very 
novel  ruling.  It  Is  also  urged  that  the  court 
below  erred  because  at  the  time  of  tbe  hear- 
ing no  part  of  the  proceeds  of  tho  assets  had 
been  distributed  among  creditors.  Ttiis  fact 
was  for  the  consideration  of  the  court,  but 
could  not  altogether  control  its  discretion. 

2.  Because  counsel  seem  to  lay  some  stress 
upon  it,  we  allude  to  the  fact  that  the  appel- 
lant pnrdiased  this  note  for  value  In  Febru- 
ary, 1805,  long  after  the  assignment  In  fauol- 
vency,  after  the  order  of  the  coxat  adverted 
to,  and  after  the  entry  of  judgment  In  the  ac- 
tion brougiit  to  determise  the  right  of  the 
bank  to  bold  the  security,  and,  as  be  states 
in  his  affidavit,  among  the  moving  papers, 
without  notice  or  knowledge  of  the  inmlTwey 
of  the  maker.  It  ou^^t  not  to  be  necessary 
for  na  to  say  tbat  appelant  stands  ba  tbe 
shoes  of  the  bank.  His  rights  are  the  same, 
and  in  so  respect  greats  or  difTersnt,  aad  he 
took  the  note  subject  to  all  objections  thaa 
existing  to  its  being  filed  as  a  claim  against 
the  a8tat&  Order  afflzmed. 


NORTHERN  TRUST  CO.  v.  HILTGBN. 
(Supreme  Court  of  Minnesota.    Nov.  5,  1895.) 
Parol  Etidbscb—Iniolvkxcy  — Actios-  bt  As» 

UOH  EB  — Cod  NTBRCI.*  IM. 

LHeld,  that  rrldenee  olfered  to  establish 
the  defense  attempted  in  this  action  was  prop- 
erly rejected  on  the  familiar  rule  that  parol  evi- 
dence is  inadmisBible  to  alter,  contradict, 
vary  the  teroM  of  a  written  instmmeot. 

2.  A  connterdaim,  to  be  admissible  under 
Gen.  St.  1894,  S  5237,  aubd.  2,  must  exist  in 
favor  of  a  defeudant  and  against  a  plaiotiS  at 
tbe  time  of  the  commencement  of  tbe  action. 

3.  Defendant  acqaired  title  to  a  ctaiai 
BgaiiMt  an  insolvent  more  than  one  year  after 
the  assignment  in  insolvency.  Meld,  in  an  ac- 
tion brought  by  the  asaigaee  to  recover  the 
amount  due  npon  an  asset  of  the  ins<dvent,  a 
oromissOTy  note,  that  such  daim  could  not  be 
used  as  a  counterclaim. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Henneidn  coun- 
ty; a  B.  Elliott,  Judge. 

Action  by  tiie  Northern  Trust  Company,  as- 
signee of  the  Farmers'  &  Merchants'  State 
Bank,  against  Tracy  M.  Hlitgen  on  a  note 
payable  to  inaolveot.  From  an  order  donylng 
a  new  trial  after  verdict  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

Aa  defenses  to  the  action  defaidant  alleged, 
among  other  things,  as  follows: 

"For  further  answer,  defendant  alle^: 
Tbat  she  la  tbe  widow  of  Peter  J.  Hlitgen. 
who  died  Intestate  on  the  24th  day  of  March, 
1893,  leaving  as  his  only  heirs  at  law  this  de- 
fendant and  Louie  HUtgeu,  iiis  daughter,  and 
that  at  the  time  of  bis  death  there  was  on 
depodt  In  said  bank  to  the  credit  of  said 
Peter  J.  Uiltg«u  tbe  sum  of  92.01-iOC>  against 
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wblcti  there  were  no  offsets  or  coimterclaiina 
of  any  taai.  That  on  tlie  80tfa  day  of  Maich, 
1893,  the  said  bank  agreed  to  transfff  to  the 
credit  of  this  defendant  91,500  of  said  deposit, 
and  to  bowx  bar  checks  to  that  amount:,  and 
the  defendant  agreed  that,  as  early  In  the 
due  course  of  admlnlstratlou  of  the  estate 
of  said  deceased  as  It  could  be  done,  and 
within  a  reascmaUe  time  thereafter,  she  would 
cause  and  procure  said  deposit  to  be  assigned 
and  transferred  to  her,  and  acquire  the  same 
&a  her  own  Individual  property  and  cr^lt; 
and  she  further  agreed  to  give,  and  the  said 
bank  agreed  to  accept,  the  promlssray  note 
mentioned  in  the  complaint  as  coUat»al  se- 
curl^,  to  Indemni^  and  protect  said  liank 
against  any  loss  or  damages  It  might  sustain 
by  reason  of  any  falbve  or  default  on  part  of 
this  defendant  In  the  performance  <tf  her  part 
of  said  agreement  to  acquire  the  owneratilp  of 
said  deposit;  and  it  was  further  agreed  be- 
tween this  defendant  and  said  tunk  ttiat  said 
f 1.000,  or  so  much  tha«of  as  should  tM  drawn 
out  of  mid  bank  by  the  defendant  on  tier 
checks  or  oth^wlse,  should  be  charged  to  her 
against  and  deducted  from  the  amount  of  said 
deposit  as  soon  as  the  same  should  be  duly  and 
lawfully  transferred  and  assigned  to  the  de> 
fendant,  and  that  defendant  should  not  be  lia- 
ble to  pay  said  note,  or  any  part  thereof,  unless 
she  failed  to  perform  her  part  of  said  agree- 
ment That  pursuant  to  said  agreement,  and 
for  the  puipose  afomaid.  and  not  otherwise, 
and  for  no  other  purpose,  or  upon  no  other 
considetutlon  whatever,  the  defendant  execut- 
ed and  delivered  to  the  sold  bank  the  prom- 
issory note  mentioned  In  the  complaint  That 
Uiereaftcr,  and  pursuant  to  said  agreement, 
and  not  otherwise,  said  bank  did  honor  the 
checks  of  the  defendant  to  tlie  amount  of 
$1,2(18.00.  That  on  the  31st  day  of  May,  1893, 
such  proceedings  wa%  had  in  the  probate 
court  of  Rams^  county,  Minnesota.  In  a  pro- 
ceeding therein  pending,  and  entitled  'In  the 
Uatter  of  the  Estate  of  Peter  J.  Hlltgen,  De- 
ceased,' that  letters  of  administration  upon 
the  estate  of  said  deceased  vrwe  duly  issued 
to  Thomas  Jeflteiy  and  M.  D.  Bhame,  who 
therev^coi  qualified,  and  entered  upon  tne  ex- 
ecutlm  of  their  trust  as  the  administrators  of 
said  estate.  That  on  the  8th  Oay  of  August, 
1893,  said  administrators,  for  and  on  behalf 
of  said  estate,  duly  presented  to  and  filed  wltii 
the  plaintiff  proof  of  the  dalm  of  said  estate 
against  sold  insolvent  bank  for  tlie  amount  of 
sold  deposit  That  said  claim  was  duly  al- 
lowed by  said  assignee  on  Novembv  15,  1883, 
at  $2,014.06,  but  no  port  of  said  claim  bus 
ever  been  paid.  That  on  the  Slst  day  of 
July,  A.  D.  1804,  In  the  said  probate  court,  In 
sold  proceedings  entitled  'In  the  Matter  of  the 
Estate  of  Peter  J.  Hlltgen,  Deceased,*  such 
proceedings  were  had  that  in  the  course  of  the 
administration  of  said  estate  a  final  decree 
assigning  the  residue  of  said  estate  was  by 
said  court  duly  made  and  entered,  wher^^, 
amimg  other  things,  one  undivided  third  of 
said  claim  against  said  Farmers'  A  Merchants' 


State  Bank  wss  duly  assigned  to  this  ddend- 
ant,  and  two  undivided  thirds  thereof  mm 
osdgned  to  said  Louie  Hlltgen.  That  there- 
after, aud  before  making  this  answer,  tbe 
said  I^ule  mitg^  for  a  valuable  CMUiden- 
tlon,  duly  sold,  aadgned,  tranafisred,  and  aet 
over  to  this  defendant  idl  hee  light,  dtte,  ind 
interest  in  and  to  said  claim,  vrtutetj  \bk 
defoidant  became,  and  sttil  Is,  the  atw^ 
and  unqualified  ownw  of  the  whole  of  nid 
claim. 

"For  a  counterdalm  herein  this  defendant 
alleges:  That  she  Is  the  widow  of  Peter  }. 
Hlltgen,  deceased,  who  died  Intestate  on  the 
24th  day  of  Maix^,  18^  leaving  him  sdhIt- 
Ing  as  his  sole  heirs  at  law  this  defoidaot,  his 
widow,  and  Louie  Hlltgen,  a  dau^iter,  and 
that  at  the  time  of  his  death  he  had  on  de- 
posit to  his  credit  In  the  Farmets*  ft  Mir- 
chanta'  State  Bank  the  sum  of  92,0U.u>h 
against  whldi  there  existed  no  oonntaclaiius 
or  offsets  of  any  kind.  That  on  the  81  st  da;  of 
May,  1883,  such  proceedings  were  had  Id  the 
probate  court  of  Ramsey  county.  Minnesota,  In 
the  proceeding  entitled  'In  the  Mattn  of  the 
Estate  of  Peter  J.  Hlltgen,  Deceased.*  that  let- 
ters of  administration  of  said  estate  were  diilj- 
Issued  to  Thomas  J^ery  and  M.  D.  Rhante. 
who  thereupon  qualified,  and  entered  nixm 
the  execution  of  thdr  trust  as  administrate 
of  said  estate  Tbat  <ta  the  S0i  day  of  Au- 
gust. 18^  said  adndttlstrfttms,  for  and  oi  bp 
half  of  said  estate,  duly  filed  with  the  pbdntHT 
proof  of  tbe  claim  of  said  estate  agabist  saift 
bank  for  tbe  amount  of  sold  deposit  and  tbe 
plaintiff,  as  assignee  of  said  bank,  on  the  Idth 
day  of  November,  1893,  duly  allowed  saM 
daim  at  the  face  thereof,  to  wit,  f2,014il6: 
but  no  part  of  said  claim  has  ever  be«i  paid. 
That  on  the  Slst  day  of  July.  1804.  In  aid 
probate  court,  in  the  proceedli^  entitled  in 
the  Matter  of  the  Estate  of  Peter  J.  Blltgi<D. 
Deceased,'  sndi  pn>ceedlngs  were  had  that  a 
final  decree  of  dlstrlbutton  was  made,  wben*- 
by,  among  other  things,  one-third  of  sahl 
claim  against  said  bank  was  duly  assigncil  t" 
this  defendant  and  two-thirds  thereof  wi> 
duly  assigned  to  said  Louie  Hlltgen,  as  tbe' 
heirs  at  law  of  said  deceased.  That  thereaft- 
er, and  before  the  making  of  this  answer,  tb*" 
said  Louie  HU^en,  for  a  valuaUe  coasidtfa- 
tlon,  sold  and  duly  assigned  and  set  otct 
this  defendant  her  two-thirds  of  said  daim. 
and  tbat  the  defendant  is  now  tbe  absolute 
and  unqualified  owner  of  said  diOni,  and  lliat 
the  said  bank  owes  tbe  full  amount  theretff. 
to  wit  the  sum  of  92,014:0^  with  Intece^t 
theretm  at  the  rate  of  seven  per  omt  per  an- 
num from  the  24th  day  of  Mardi.  isis,  lea 
tbe  amount  claimed  in  plalntlflTs  oomftolnt  to 
this  defendant" 

John  W.  Ollger,  tor  appellant  H.  D.  Slf*>t- 
er,  for  resp<mdait 

GOIXINS,  J.  There  was  no  defenalTe  a^ 
legation  in  the  answer  In  this  action,  and  ttiere 
was  no  olEer  of  evldenca  In  support  of  the  al- 
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l^tloDs  wtUch  would  take  this  case  oat  of 
an  ajvllcatloD  of  tbe  tanDlllai  rule  tliat  [wrol 
erldence  la  Inadmlaalble  to  alter,  contradict, 
or  vary  tbe  terms  of  a  written  contract  The 
foal  agreement  aet  f  wtb  In  tbe  answer,  and 
which  the  offered  and  rejected  evidence  waa 
intended  to  establlata,  pertained  to  the  very 
inattw  coToed  bj  tbe  note  In  suit,  and  waa 
inoonela^t  with  its  express  terms.  The  pro- 
poeed  evidence  waa  properly  excluded.  Har- 
rison T.  Morrison,  39  Minn.  319,  40  N.  W.  66. 
See.  also.  Kugland  v.  Thompson,  48  Minn.  539, 
51  N.  W.  (104.  Nor  was  the  alleged  counter- 
claim available  ta  defendant,  for  two  excel- 
lent reasons,  at  least:  First  From  the  evi- 
dence offered  by  defendant  It  conclusively  ap- 
peared that  sbe  did  not  acquire  title  to  tbe 
demand  against  the  bank  until  several  days 
after  this  action  was  commenced.  A  counter- 
claim, to  he  available  under  Gen.  St  1894,  ( 
5237,  subd.  2,  must  exist  in  favor  of  a  defend- 
ant and  against  a  plaintiff  at  the  time  of  the 
commencement  of  tbe  action.  Van  Valen  v. 
Lapliam,  13  How.  Prac.  240;  Parsons  v.  Sut- 
ton, 66  N.  Y.  02;  Rlckard  v.  Kohl,  22  Wis. 
482.  Second.  Defendant  acquired  title  to  the 
proposed  counterclaim  more  than  one  year 
after  the  payee  banlc  bad  assigned  in  insol- 
vency to  this  pialntiflT.  Tbe  very  purposes  of 
an  assignment  would  be  defeated  If  a  demand 
against  the  insolvent,  obtained  after  tbe  as- 
signment, could  be  used  as  a  counterclaim  in 
an  action  brou^t  by  the  assignee  to  realize 
upon  the  assignor's  assets.  And  It  would  also 
encourage  tbe  perpetration  of  great  frauds  by 
the  letter's  debtors.  Tbe  demand  against  the 
bank  could  not  be  Interposed  as  a  counter- 
claim in  an  action  upon  defendant's  note. 
See  St  Anthony  Lumber  Co.  v.  Bardwcll- 
Robtnson  Co.  (Minn.)  62  N.  W.  274;  This 
PlahitifT  V.  Healy  (Minn.)  63  N.  W.  625.  Oi> 
der  affirmed. 


GEORGB  V.  MAHOKEY. 
(Sapremc  Court  of  Mioncsota.    Nor.  5.  ISOS.) 

Landlohd  and  Tenant  —  Rbcovbkt  or  Possas- 
8ION— Tender  op  Rent  and  Costs. 
When,  in  an  action  brought  under  the 
provisions  of  Gen.  St.  180-4,  8  6118,  by  a  land- 
lord, to  hare  restitntioo  of  demised  premises 
because  of  noapayment  of  rent  upon  tbe  day 
specified  in  the  lease,  the  tenant  tenders  to  the 
landlord  the  amount  due.  with  interest,  and  of- 
fers to  pay  all  costs  which  have  accrued  in  the 
proceedings,  and  these  facts  are  alleged  in  the 
answer,  and  stand  admitted  upon  the  trial,  the 
plaintiff  is  not  entitled  to  restitotion,  and  on 
actual  payment  to  plaintiff,  or  into  court,  as  be 
may  demand,  the  action  should  be  dismissed, 
(Syllabus  by  the  Oturt) 

Appeal  from  district  cour^  Goodhue  coun- 
ty; W.  C.  WiUlston,  Judge. 

Action  by  Fred  J.  George,  as  administrator 
of  the  estate  of  Fred  George,  deceased, 
agalnat  Julia  A.  Mahoney.  Judgment  for 
plaintiff.   Defendant  app«ilB.  Reversed. 

J.  O.  Mcdure.  for  appellant  V.  M.  Wil- 
son, for  respondent 


COLLINS.  J.  This  waa  an  action  brought 
under  the  provlalona  of  Gen.  St  1S94,  i  6118, 
by  -a  landlord,  to  have  restitution  of  demised 
premtaea  because  of  tbe  nonpayment  of  rent 
upon  the  day  specified  In  the  lea8&  The  day 
after  the  anmmons  was  served  the  t«iant 
tendered  the  amount  due,  with  Interest  and 
offered  to  pay  all  costs  which  bad  been  In- 
curred. The  landlord  refused  the  tender  and 
offer,  and  these  facte  were  alleged  in  the  an- 
swer. On  appeal  to  the  district  court  from 
a  Judgment  of  restitution  rendered  by  the  Jus- 
tice, tbe  allegatlonB  of  tbe  answer  were  ad- 
mitted, and  also  that  at  all  times  since  the 
tender  the  defendant  tenant  had  been,  and 
stlU  remained,  ready  and  willing  to  pay  all 
rent  which  had  accrued  up  to  that  time,  and 
all  coate  and  dlsbursemente  of  the  action. 
Restitution  waa  ordered  by  tbe  district  court, 
and  from  Ite  Judgment  entered  on  tbe  order 
defendant  appealed. 
Section  6118  Is  regulated  and  governed  by 
i  any  other  stetutory  provisions  whlcb  may 
I  bear  upon  tbe  subject  and  among  these  Is 
section  5865,  by  tbe  terms  of  which  a  de- 
faulting tenant  against  whom  an  action  has 
been  brought  by  bis  landlord,  and  who  has 
j  been  evicted.  Is  entitled  to  be  restored  to  pos- 
session, and  to  thereafter  hold  the  premises 
In  accordance  with  the  original  terms  of  tbe 
lease,  upon  paying  to  tbe  landlord,  or  upon 
bringing  into  court,  at  any  time  within  six 
months  after  eviction,  the  amount  of  rent  in 
arrears,  with  interest  and  the  costs  of  action. 
The  object  of  the  action  provided  for  in  sec- 
tion GllS  Is  to  restore  to  tbe  landlord  pos- 
session of  the  property,  that  he  may  hold  It 
until  the  rent  in  arrears  is  paid,  or  lease  it 
to  another  tenant  After  he  bas  obtained 
possession  through  these  proceedings  tbe  ten- 
ant may,  at  any  time  within  six  months,  re- 
lieve himself  of  the  result  of  his  default,  and 
again  possess  tbe  premises,  holding  under  the 
lease  as  before,  by  paying  to  the  landlord,  or 
by  bringing  Into  court,  the  amount  tb«i  due, 
with  Interest  and  all  coste  of  action.  Our 
conclu^on  is  that  the  tender  and  <^er  made 
by  defendant,  alleged  In  her  answer,  and  con- 
tlnned  at  the  time  of  the  trial  In  district 
court  according  to  the  stipulation,  was  a 
substantial  compliance  with  the  provisious 
of  section  5865.  It  certainly  compiled  with 
Ite  spirit.  To  be  sure,  she  did  not  postpone 
an  attempt  to  pay  until  Judgment  for  resti- 
tution had  been  entered,  then  formally  sur- 
render possession,  and  then  bring  the  money 
Into  court  That  she  did  not  pay  the  entire 
amount  due  was  because  tbe  landlord  abso- 
lutely refused  to  receive  It  We  think  the 
tender  and  offer,  and  her  continued  willing- 
ness and  readiness  to  pay  at  all  times,  should 
be  treated  as  equivalent  to  payment,  either 
to  plaintiff,  or  Into  court  Plaintiff  should 
have  accepted  the  money,  or  demanded  that 
•It  be  paid  Into  court  and  If  this  was  done 
the  action  should  have  been  dismissed  by  the 
Justice.  The  Judgment  la  reversed,  and  the 
cause  remanded,  with  directions  to  tbe  court 
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below  to  diamin  if,  within,  a  reaauiable  time, 
to  bs  fixed  by  It,  the  defendant  shall  pay  into 
tbe  bands  of  the  clo-k  of  said  court  tba 
uoaaut  doe  as  rent  iq»  to  that  time,  with 
interest,  and  an  costs  and  dlsbnnements  lit 
cnned  by  plaintiff  prior  to  the  filing  of  Uke 
answer  In  Joatice's  court 


MORGAN  v.  KENNEDY  pt  al. 
(Supreme  Court  of  Minoesota.    Not.  5,  18^.) 

IdABlLlTT  OF  Husband  tou  Slander  bt  Wifb— 
Actionable  Wokds. 
L  The  common-law  rule  which  holdi  a  has- 
band  liable  in  damaaeB  for  alanderoaa  WMds 
uttered  by  his  wife,  although  be  is  not  present, 
and  in  which  he  has  not  participated  in  any 
manner,  has  not  bees  abrogated  in  this  state 
by  the  passage  of  tbe  statutes  relating  to  mar- 
md  women. 

2.  The  words  alleged  in  the  complaiut  aa 
haviog  been  ^ken  of  and  coDcemlng  plain- 
tiff were  as  follows;  "He  has  been  arunk 
throughout  Thanka^ving  week.  He  has  not 
retired  any  nigtit  during  that  week  other  than 
in  a  state  of  drunkenness.  He  has  drunken 
people  in  tiis  room.  He  gets  people  in  his  room, 
and-  makes  tbera  drank.  He  was  dnmk  during 
th«  early  honrs  of  the  morning  after  Hianks- 
giving."  These  words  inrolved  moral  tuii)]- 
tnde  on  idaintifll's  part,  as  well  as  cbargine  him 
with  the  commlBBion  of  an  Indictable  offense. 
Held,  that  they  were  slanderons  per  ee. 
(Syllabas  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county; 
Charles  E.  Otis,  Judge. 

Action  for  slander  by  William  Pett  Morgan 
against  Esther  Kennedy  and  William  Kenne- 
dy. From  an  order  denying  a  new  trial  after 
verdict  for  plaintiff,  defendant  William  Ken- 
nedy appeals.  Afflimcd. 

John  Li,  Towuiey,  for  app^aut    F.  M. 
Hopkins,  fttr  respondent 

COLLINS,  J.  The  paramount  qnsBtlon  i»e- 
sented  by  this  appeal  Is  whether  a  bosband  ; 
Is  UaUe  for  danderous  wmrda  tittered  by  bis  i 
wife  when  he  is  not  present,  and  lo  which  he  ' 
lus  not  participated  In  any  manner.-^n  other  | 
wtnds,  has  the  eommon-law  mle  which  makes  ; 
the  hnsband  answoatde  in  damages  toe  tbe  ' 
torts  of  hia  wife  during  coverture  been  abro-  ; 
gated  by  statute?  Counsel  for  appeBant  does  ; 
not  claim  that  this  rale  has  been  wiped  out  [ 
by  direct  enactment,  but  earnestly  insists  tliat 
this  Is  tbe  Ineritabie  result  of  legislation  re> 
fipecting  married  women  and  their  pnpaty. 
their  and  Its  le^  status.   To  determine  this  ; 
■question,  we  are  required  to  examine  atatn- 
toiy  enactments  frtmi  the  6aj8  of  territorial 
l^idation,  keeping  In  mind  the  w«dl*flettled 
rules  of  construction  that  the  common  law 
will  be  held  no  further  abrogated  than  the 
•clear  import  of  the  language  used  In  the  stat- 
utes requires,  and  that  an  Intention  to  change 
the  common  law  will  not  be  presumed  from 
doubtful  statutory  prorlsUms.   From  tbe  ex-  ■ 
aminntion,  we  find  that  the  earliest  of  our 
statutes  relating  to  married  women  and  their 
property,  and  In  any  way  changing  the  omd- 


mon-law  rules  which  tfaMetofore  preraDed,  li 
found  In  section  105,  c.  71,  Ber.  St  USl.- 
terrltwial  l^lalatlon.  This  section  vntm 
In  a  chapter  witltled  "Isaaes,  aad  tbe  liade 
of  Trial,"  and  as  a  part  of  the  prorMoDS  re- 
ivectlDg  tba  Issuance,  levy,  and  satlsfoctisn 
of  executions  In  dvll  inoceedlnga;  and  it 
ssotts  to  be  n  reanangement  and  enlarge 
meat  of  the  terms  of  cbapter  8TC»  Laws  N- 
T.  1849.  We  are  unable  to  say  aore  tbau 
tUs  of  Its  origls.  It  proTlded  that  all  real 
or  persimal  estate  aoiulred  by  a  fcmals  be- 
fore  her  marriage,  or  to  which  she  became  en- 
titled after  marriage  by  InbsrttanoCk  Sift 
grant,  or  derlse,  should  be  and  coottnoe  ha* 
after  marriage,  not  liable  tar  her  hmband's 
debts  or  UabUltiss,  but  llaUe  for  aU  of  her 
debts  contracted  before  marrlaae.  We  need 
not  specially  refw  to  tbe  provisos^  as  the?  d« 
not  bear  i^on  the  question  in  hand.  In  Pub. 
St  lM8-69k  this  section,  with  a  proviso  add- 
ed In  1858  (of  no  consequence  here),  appeared 
as  sectkm  106,  c.  61,  which  chapter  was  also 
entitled  "Immui,  and  tbe  Mode  of  Trial"  It 
la  further  to  be  noticed  that  It  still  ret^ned 
its  position  among  the  provUmis  r^uiatlOK 
the  Issuance,  levy,  and  satisfaction  of  eu 
cntions  npon  judgments  In  elvU  proceedings 
While  tills  statute  was  In  Coroe,  It  was  as- 
sumed by  this  court  that  the  conunmi-law 
rule  ot  a  fausband'a  liability  still  preraQed. 
BrasU  T.  Moraa  0888)  8  Minn.  238  (GU.  205). 
By  chaptor  122  <tf  the  Geaoal  Statutes  ut 
1866,  all  of  the  leglslatlca  we  hare  refeReJ 
to  was  expresdy  repealed;  and.  In  place 
tbweof,  tbera  was  enacted  chapter  69,  enti- 
tled "Married  Women,"  whl<^  radically  chaa 
gad  the  statui  of  married  w«nen,  and  greatlj 
enlarged  thdr  ri^ta,  powers^  datlea^  and  tU- 
Ulitles.  This  was  the  Orrt  law  upon  tlie 
sohject  after  statehood.  The  first  section 
l^orlded  when  end  bow  married  women 
might  hold  property  In  their  own  rl^t;  not  t<' 
l>e  disposed  of  without  tbe  consent  of  iheir 
husbands;  tbe  record  of  a  schedule  of  the 
property  owned  by  them  when  married  b?inc 
necessary  to  protect  it  as  against  th^  hat- 
band's creditOTs.  The  next  three  sections 
are  not  potinent  to  this  discussion,  taut,  hs 
ttu  fifth,  provision  was  made  tor  the  tratisac 
Uon  of  any  business  or  trade  1^  a  wife  In  her 
own  name  and  for  her  own  benefit  when 
abandoned  by  her  husband,  or  In  ease  he  neg- 
lected to  properly  care  for  bis  family.  All 
contracts  made  1^  the  wife  In  the  nsoal 
courae  of  the  business  or  trade  were  declared 
to  be  as  Talld  and  bhidlng  upon  her  as  If  ibe 
were  sole,  and  she  was  to  be  flree  fRtm  all 
Interfmnce  by  her  husband  and  his  creditors 
In  relation  to  the  bnslneas  or  trade.  To  tbi? 
section  was  appended  a  prorlso  '*lhat  tbe 
husband  staidl  not  be  liable  for  any  contract 
default  or  tort  of  the  wife  made,  done  or  in- 
curred In  the  course  of  transacting  any  sncli 
business  or  trade."  Among  the  pniriskms  ot 
this  chapter  is  one  to  the  effect  that  a  mr- 
rled  woman  may  be  sued  upon  any  contnu  t 
made  or  wrong  committed  before  her  niir 


Digitized  by  Google 


MORGAN  0.  KENNEDY. 


91& 


riage,  tbe  same  as  If  abe  were  single.  la  tbe 
order  of  legislation,  we  now  come  to  Gen. 
Laws  1889,  c.  56,  now  iDCorporated  Into  Gen. 
St.  1*94  as  section  5531  et  aeq.;  and  this  en- 
actment entirely  superseded  ttie  law  of  1806, 
snpra.  By  this  statute,  further  Innovations 
were  Introduced,  and  again  were  the  rights, 
powers,  and  liabilities  of  a  married  woman 
extended  and  enlarged,  and  she  was  express- 
ly  charged  with  personal  liability  for  her 
urrts;  and  It  was  enacted  that  the  husband 
should  not  be  held  for  her  debts  or  contracts. 
Then,  as  If  to  emphasbic  the  matter,  and 
jilnce  tlK  legislative  intention  beyond  all 
doubt.  It  was  provided  (section  5530)  that 
nothing  in  the  act  ^lould  be  construed  as  ex- 
empting a  husband  from  liability  for  torts 
(committed  by  the  wife. 

Counsel  for  appellant  have  not  called  ont 
attention  to  any  other  legislation  which,  In 
their  oi^lon,  ts  pertinent,  except  Gen.  Laws 
1887,  c.  207  (Gen.  8t  1S94,  {  5530),  and  of 
that  we  shall  hereafter  speak;  nor  have  we 
been  able  to  discover  any,  and  we  are  Justi- 
fied In  asserting  that  there  is  none.  The  ar^ 
gument  of  counsel  Is  mainly  rested  upon  an 
application  of  the  maxim,  "Cessante  ratlone 
legla,  cesaat  Ipsa  lex,"  to  the  territorial  leg- 
islation fonnd  ia  Rev.  St  1851,  c.  71,  with 
the  amendments  in  Pub.  St  1819-58,  c.  61. 
Commenting  upon  the  snbsequeut  enactment 
<Oen.  St  1866,  c.  69),  and  especially  that  part 
of  It  which  absc^ves  the  husband  from  lia- 
bility for  a  tort  committed  by  the  wife  In  the 
course  of  transacting  a  business  or  trade  for 
herself,  thoy  ai^e  that  It  cannot  be  allowed 
to  bare  the  effect  ot  preventing  the  prior  leg- 
islation or  the  remaining  sections  of  chapter 
*'A)  from  having  its  and  tbeir  legitimate  and 
natural  result;  namely,  of  rdlevlng  tbe  hus 
band  from  the  burden  Imposed  at  common 
law.  And.  referring  to  the  act  of  1809  (now 
found  in  Gen.  St.  1884),  they  Insist  that,  If 
tbe  earlier  statutes  had  the  force  and  effect 
claimed  for  them,— had  actually  changed  the 
rule, — the  fact  that  the  legislature  which  In- 
corporated section  5536  Into  tbe  law  did  not 
comprehend  tbe  situation  and  appreciate 
what  had  theretofore  been  accomplished  is 
of  no  consequence,  and  that  nothing  less  than 
a  positive  re-enactment  of  the  common-law 
mle  npon  the  subject  could  orocome  the  ef- 
fect of  tbe  prior  statutes. 

It  is  evident  from  the  provlsioo  found  In 
Cien.  St.  1806,  e.  60,  exempting  the  huabiioil 
from  liability  for  all  torts  committed  by  the 
wife  in  the  coarse  of  her  separate  business 
transactions,  that  It  was  then  understood  by 
the  legislators  that  the  common-law  rule  was 
still  In  force.  If  this  had  not  been  the  under- 
Htandlng,  and  If  it  had  not  been  the  legis- 
lative intent  to  continue  the  liability  as  to 
other  torts,  this  particular  feature  of  the  law 
would  not  have  appeared.  It  is  certain  that 
there  would  have  been  no  exemption  from 
certain  torts  If  it  had  been  supposed  that,  un- 
der the  earlier  statutes,  tbe  husband  bad 
been  absolved  from  all,  and  such  leglslatioii 
V.64K.W.D0.18— 58 


would  have  served  no  purpose  whatsoever. 
The  same  tiling  can  be  said  of  the  act  of 
18G9,  and  with  greater  force,  for  in  that  act 
the  legislature  expressly  provided  In  one  sec- 
tion tiiat  tbe  husband  should  no  longer  be 
liable  for  tbe  wife's  debts  or  coutrncts,  not 
mentiouiog  torts  at  all,  and  In  another  it 
specifically  declared  that  the  prior  sections 
of  the  statute  should  not  be  construed  as  ex- 
empting husbands  from  the  common-law  lia- 
bility. Again  do  we  find  emphatic  expres- 
sion of  tbe  legislative  understanding  and  Its 
purpose  and  Intent.  We  do  not  spealt  of  the 
legislative  understanding  of  tbe  scope  of  some 
prior  statutes,  because  it  can  be  allowed  to 
control  such  statutes,  but  simply  in  connec- 
tion with  tbe  intent  and  purpose  of  the  leg- 
islatures enacting  the  laws  of  1S6G  and  1S69. 
Tbe  Intent  of  both  of  these  statutes  Is  ex- 
ceedingly clear;  and  that,  believing  the  com- 
mon-law rule  still  In  existence,  It  was  tbe 
fixed  purpose  of  the  lawmakers  to  retain  It, 
is  obvious. 

We  are  now  brought  to  a  conslderatiom  of 
the  statute  of  1851,  which,  in  so  far  as  af- 
fects the  present  question,  stood  nnchangeil 
until  ISOO.  It  Is  to  be  observed  that  section 
105,  c  71,  Kev.  St.  1851,  was  not  passed  as  a 
"Married  Woman's  Act,"  as  were  its  succes- 
sors, and  that  it  simply  appeared  among 
statutory  provisions  resulting  procedure  up- 
on executions  in  civil  actions.  Its  design 
was  to  protect  the  property  of  the  married 
woman  from  seizure  to  satisfy  a  husband's 
debts.    It  did  not  purport  to  confer  upon 
the  wife  any  new  duties,  nor  did  It  grant 
any  rights  not  theretofore  belonging  to  her, 
except  as  it  declared  in  few  words  that  her 
real  and  personal  estate  acquired  before  mar- 
riage by  her  personal  Industry,  or  before  or 
after  marriage  by  inheritance,  gift,  grant,  or 
devise,  should  remain  ber  own  after  marriage, 
and  that  none  of  it  should  be  subjected  to  sei-  . 
zure  to  satisfy  ber  husband's  debts,  engage- 
ments, or  liabilities.    She   was  prohibited 
from  disposing  of  such  property  during  cov- 
erture without  tbe  consent  of  her  husband, 
except  as  might  be  ordered  by  the  district 
court  Tbe  object  In  view,  and  what  was 
designed  by  tbe  legislature,  was  to  protect 
the  wife's  property  from  her  husband's  cred- 
itors. She  was  not  empowered  by  this  stat- 
ute to  enter  into  contracts  as  if  she  were  un- 
married. It  gave  her  tbe  right  to  bold  proii- 
erty,  not  as  a  feme  sole,  but  as  if  it  bad 
been  settled  to  ber  own  seimi-ate  use  as  a 
feme  covert  Tbe  disabilities  imposed  upou 
tbe  wife  at  common  law  were  not  removed 
except  In  one  respect  There  was  no  general 
removal,  as  has  been  the  express  purpose 
and  result  of  more  recent  legislation  through- 
out this  country.  The  right  of  the  wife  to 
retain  the  ownership  of  such  real  and  per- 
sonal estate  as  was  hers  at  marriage,  and 
such  as  might  come  to  her  durlug  coverture 
by  Inheritance,  gift  grant,  or  devise,  was 
dIstlDCitly  declared;   but  there  waa  nothing 
whatever  to  Indicate  that  the  husband  should 
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no  lonicer  be  hdd  UaUe  for  bis  wife's  torts. 
While  ttae  statute  emancipated  the  woman 
In  respect  to  her  property.  It  did  not  emanci- 
pate the  man  from  the  duties  and  obliga- 
tions assumed  by  blm  upon  marriage. 

In  the  statutes  of  1851,  regulating  plead- 
ings or  relating  to  parties,  nothing  can  l>e 
found  which  suggests  or  requires  any  change 
where  an  action  Is  brought  based  upon  a 
tort  committed  by  the  wife.  Attention  has 
been  specially  called  to  the  fact  that  upon 
statutes  changing  the  rights,  duties,  powers, 
nnd  obll^tions  of  married  women,  wholly 
silent  as  to  a  removal  of  the  husbands'  lia- 
bilities, it  has  been  held  that  they  must  be 
construed  as  absolving  the  latter  from  lia- 
bility for  the  torts  of  their  wives.  Martin  v. 
Robson,  65  111.  129;  Norris  v.  Corklll,  32  Kan. 
409,  4  Pac.  86'_*.  The  conclusion  reached  In 
these  cases  Is  based  upon  the  maxim,  before 
mentioned,  "The  reason  of  the  law  ceasing, 
the  law  Itseif  ceases."  But  an  examination 
of  the  statutes  refeiTod  to  in  these  eases 
will  show  that  they  are  much  broader  than 
the  one  we  are  now  considering.  Again,  the 
current  of  authority  Is  opposed  to  the  views 
expressed  in  these  decisions,  even  in  jurisdic- 
tions where  statutes  have  been  very  sweep- 
ing, and  have  completely  emancipated  the 
wife  and  her  property  from  the  control  or  In- 
terference of  her  husband.  Withont  elabo- 
rating, we  cite  some  of  the  cases:  Rowing 
V.  Manley,  57  Barb.  479;  Fitzgerald  v. 
Quann,  33  Hun,  652,  affirmed  109  N.  Y.  441, 
17  N.  E.  354;  Quick  v.  Miller,  103  Pa.  St  67; 
Choen  v.  Porter,  66  Ind.  195;  Ferguson  v. 
Brooks,  67  Me.  251;  McElfresh  v.  Kirken- 
dall,  36  Iowa,  224;  Zeliff  t.  Jennings,  61 
Tex.  4581  See,  also,  Seroka  v.  Kattenberg, 
55  Law  3.  Q.  B.  375.  We  are  convinced  that 
so  radical  a  change  of  the  common  law  can- 
not be  upheld  from  the  mere  fact  of  the  en- 
actment of  ISol,  and  that  the  language  found 
in  the  man-led  woman's  acts  of  1866  and 
18G0  plainly  and  conclusively  refutes  the 
proposition  that  by  either  the  prevailing  rule 
as  to  the  husband's  liability  was  abrogated. 

There  is  nothing  whatever  In  tiie  claim  of 
counsel  that  section  6,  c.  66,  of  the  law  of 
1809  (Gen.  St.  1894,  §  5536),  Is  unconstitu- 
tional, ttecauae  it  was  legislation  upon  a  sub- 
ject not  expressed  in  the  title  of  the  act 
itself.  But,  If  this  fact  really  possessed  mer^ 
it,  it  would  be  of  no  benefit  to  appellant,  the 
reason  clearly  appearing  In  what  has  al- 
ready been  said. 

We  have  heretofore  adverted  to  Gen.  St. 
1894,  §  5530,— the  law  of  1887.  Counsel  urge 
that  by  reason  of  the  language,  "Women 
shall  retain  the  same  legal  personality  after 
marriage  as  before,"  the  married  female 
must  alone  be  held  responsible  for  her  torts. 
We  should  feel  gratified  and  relieved  if  the 
purpose  and  mission  of  this  piece  of  legisla- 
tion could  be  discovered,  but  It  has  no  bear- 
ing upon  the  question  now  before  ns.  We 
are  willing  to  admit  that  Its  author,  and  pos- 


sibly the  legislature.  Intended  to  cmta  upon 
married  women  some  great  btessing  in  tlK 
way  of  additional  rlgbta,  but  It  does  not  fol- 
low that  man  was  to  be  relieved  of  bnrdeoft 
previously  fastened  upon  him.  We  suspect 
that,  8i>eaklDg  In  a  general  way,  an  exactly 
opposite  intention  was  In  the  mind  of,  at 
least,  the  author.  Oertaln  It  is  that,  by  tbe 
legislation  of  1887,  the  hnsbaiul  wrb  not  ab- 
solved from  his  common-taw  obligation,  and 
to  construe  the  act  as  urged  by  connsel 
would  prove  a  startling  Innovation.  It  would 
undoubtedly  be  opposed  to  the  spirit  of  wliat 
was  said  in  Althen  v.  Tarbox,  48  Minn.  K. 
50  N.  W.  828,  and  Kroessin  v.  Keller  (Minn.) 
02  N.  W.  438.  Finally,  on  this  point,  we  have 
to  say  that  perhaps  counsel  are  right  when 
asserting  that  the  common-law  rule  stionld 
be  wiped  out  of  existence,  and  that,  in  the 
present  condition  of  things,  It  ought  not  to  be 
tolerated  for  a  moment.  The  remedy  is 
within  easy  reach,  however,  and  the  appeal 
must  be  to  the  legislature,  not  to  the  courts. 

It  Is  further  contended  In  aiq>e]lant's  be- 
half that  the  words  set  out  In  the  complaint 
as  those  spoken  by  Mrs.  Kennedy  are  not  a^ 
tionable  per  se.  They  were  as  follows:  '"He 
has  been  drunk  throughout  Tbankagkln!: 
week,  ne  has  not  retired  any  night  during 
that  week  other  than  in  a  state  of  drunken- 
nesB.  He  has  drunken  people  in  his  room. 
He  gets  people  In  his  room,  and  makes  tliem 
drunk.  He  was  drunk  during  the  eariy 
hours  of  the  morning  after  Thanksgiving." 
Drunkenness  is  a  crime  under  tbe  laws  nf 
this  state.  Gen.  St  1894,  {  6»49.  It  Is  pna- 
Ishable  by  Indictment.  It  was  held  in  St. 
Martin  v.  Desnoyer,  1  Minn.  156  (GIL  131). 
and  again  in  West  t.  Hanraban,  2S  Minn. 
3S5,  10  N.  W.  415.  that  words  spoken  of  an- 
other which,  when  taken  In  their  plainest 
and  most  natural  sense,  and  as  they  would 
be  ordinarily  understood,  obviously  impml 
the  commission  of  a  crime  punishable  by  in- 
dictment, are  actionable  per  se.  It  Is  btrriy 
possible  that,  in  view  of  the  many  Indictable 
offenses  in  this  state  under  tbe  present  stat- 
utes, some  of  which  reflect  very  slightly.  If 
at  all,  upon  the  moral  character  of  a  pemo 
indicted,  the  proposition  so  flatly  laid  down 
In  these  two  cases  will  have  to  be  qnalifleij: 
but  here  the  misbehavior  charged  in  the 
words  alleged  to  have  been  used  by  tbe 
fondant's  wife  was  not  only  Indictable,  bur 
involved  the  element  of  moral  turpitude,  and 
was  such  as  to  injuriously  affect  the  social 
standing  of  the  plaintiff.  In  view  of  tbe 
moral  sentiment  of  the  [>eopIe  of  this  state 
on  the  subject  of  drunkenness,  so  pronoan- 
ced  as  to  lead  to  the  enactment  of  tbe  Scbef- 
fer  law  In  18S9,  we  do  not  hesitate  to  fay 
that  mui-ni  turpitude  is  havolved  in  the 
charge  that  a  man  Ims  been  getting  otber 
people  drunk,  and  has  himself  been  on  a 
drunken  debauch  lasting  for  a  week.  Thf 
words  uttered,  according  to  the  cooiplaint. 
were  actionable  per  se.  Order  afBrmoL 
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TRAYNOR  T.  SEILOFF. 

(Sapreme  Goart  of  MinneBOtn.   Not.  18,  1885.) 

Mbbl— What  Actiosable— Supficibsot  op  Com- 
plaint—IsflTRccrioirs. 

1.  The  compIaiDt  In  tbia  action  aUeged  that 
thfi  defendant  malicioualy  and  falsely  caused  to 
be  published  in  a  circular  issued  ana  distributed 
by  the  Rptail  Merchants'  Protective  Aflsociation, 
of  which  he  was  a  member,  under  the  heading  of 
"Special  Refercuce  List  of  Unaettled  Claims," 
these  words  '"Trasaor  John,  semn  Belle  Plaine 
Mdse,  $4.00,"  and  alleged  extrinsic  facts  show- 
ing their  application  to  the  plaintiff,  their  mean- 
ins,  and  that  tho  defendant  intended  to  and 
did  thereby  impute  to  the  plaintiff  inBokency 
and  dishouesty  in  business,  and  that  the  list 
was  80  nnderstood  by  its  renders.  Held,  that  the 
complaint  stated  i  cause  of  action. 

2.  To  entitle  a  party  to  claim  that  an  al- 
leged libelous  publication  is  privileged  it  must  ap- 
pear that  it  was  made  in  the  dlschai^e  of  a  pub- 
lic or  private  duty,  or  for  the  protection  ot  his 
private  interests,  and  that  it  was  relevant  end 
proper  In  that  connection,  and  based  upon  a  rea- 
sonable and  probable  necessity  in  the  premises. 

3.  Held,  that  the  publication  In  this  case 
was  not  privileged,  and  that  the  trial  court  cor- 
rectly refused  to  give  certain  requests  baaed  up- 
on the  aasumpticn  that  the  publication  was  privi- 
leged. 

4.  Held,  thht  the  verdict  is  snstalned  by  the 
evidence. 

^yllftbns  by  the  Court) 

Appeal  from  district  court,  Scott  county; 
Francis  Cadwell,  Jud^e. 

Action  Iqr  John  Troj-nor  against  F.  a. 
SellofT.  From  an  order  denying  a  new  trial 
after  verdict  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Merrick  &  Merrick,  for  appellant  F.  G. 
Irwin,  for  respondent. 

START,  G,  J.  This  is  an  action  for  a  libel. 
Verdict  for  plaintiff  for  1^50,  and  from  an  or- 
der denying  his  motion  for  a  new  trial  tbe 
defendant  appeals. 

The  complaint,  as  amended,  alleges  tbat 
the  defendant  was  durii^  the  times  there- 
in mentioned  a  merchant  and  a  member  of 
an  nssociatlOQ  known  as  tbe  Retail  Mer- 
chauta'  Protective  Association  of  Minne- 
apolis, which  issued  a  written  circular, 
known  as  its  "Black  List"  or  "Dead-Beat 
List"  the  heading  of  which  was  substan- 
tially as  follows:  "The  Retail  Merchants' 
Protective  Association  of  M]nnea[>oIiB,  Min- 
nesota. Incorporated  under  the  laws  of  the 
state  of  Minnesota,  Special  reference  list 
of  unsettled  claims  In  and  for  Scott  Carver, 
and  McLeod  counties;"  that  the  defendant 
maliciously  and  with  the  Intent  to  Injure  the 
credit  and  good  name  of  the  plalntlfT,  and 
knowing  the  same  to  be  false,  caused  to  be 
Inserted  and  published  of  the  plaintiff  in 
such  list  and  circular,  under  such  caption 
or  bending,  these  words,  "Traguor  John, 
seinn  Belle  Plalne  Mdse.  ¥4.00";  that  the 
BpcUiug  of  the  name  of  the  plaintiff  was  a 
mistake  In  tbe  printing  of  the  list  but  it 
was  the  defendant's  Intention  to  Insert 
therein  the  plaintiff's  name,  and  the  name 
Traguor  John,  in  sucb  list,  was  intended  for 


the  plaintiff,  and  was  so  understood  by  nil 
the  members  of  the  association  who  received 
and  read  the  list,  and  by  other  readers 
thereof.  The  complaint  further  charges  that 
tbe  purpose  of  the  defcndaut  In  so  publish- 
ing tbe  name  of  the  plaintiff  was  to  brand 
him  as  a  person  who  did  not  pay  his  debts, 
and  to  prevent  htm  from  obtaining  credit, 
and  to  impute  to  him  insolvency  and  dis- 
honesty lu  his  business  dealings,  and  that 
tbe  defendant  then  knew  tbat  tbe  plaintiff 
was  not  indebted  to  him  in  any  sum;  that 
the  list  was  circulated  by  the  association 
and  the  defendant  publicly  among  business 
men  In  tbe  counties  named,  and  in  Belle 
Pialue,  tbe  plaintiff's  residence.  Tbe  an- 
swer admits  that  the  defendant  is  a  mer- 
chant doing  business  at  Belle  Plaine,  and  a 
member  of  the  association  referred  to  In  the 
complaint,  but  denies  that  it  ever  published 
any  list  or  circular  Imown  as  a  "black"  or 
"dead-beat"  list,  and  puts  in  Issue  the  other 
material  allegations  of  the  complaint.  The 
answer  admits  that  the  defendant  furnished 
to  tbe  association  tbe  information  that  John 
Traynor,  residence  Belle  Plaine,  was  indebt- 
ed to  defendant  in  tbe  sum  of  four  dollars, 
and  alleges  tbat  it  was  bis  duty  as  such 
member  to  do  so,  and  tbat  his  act  was  priv- 
ileged. There  are  10  assignments  of  error, 
but  they  may  be  grouped  and  disposed  of 
under  four  general  heads:  (1)  Those  relat- 
ing to  tbe  complaint,  and  the  amendment 
tliereof;  (2)  the  exceptions  to  the  rulings  ot 
the  court  as  to  the  admissibility  of  evidence; 
(3)  tbe  exceptions  to  the  charge  and  refusal 
to  charge;  (4)  the  sufficiency  of  the  evi- 
dence to  support  the  verdict. 

1.  Tbe  complaint  as  amended,  states  a 
cause  of  action.  While  the  words  published 
of  the  plaintiff,  standing  alone,  and  unex- 
I^lalned,  are  not  libelous  on  their  face,  yet 
they  are  reasonably  susceptible  of  a  defam- 
atory meaning  as  well  as  an  Innocent  one, 
according  to  tbe  occasion,  connection,  and 
circumstances  of  using  them.  The  com- 
plaint alleges  such  extrinsic  matters  show- 
ing their  application  to  the  plaintiff,  the  con- 
nection In  which  the  words  were  used,  their 
meaning,  and  how  they  were  understood  by 
the  persons  to  whom  the  publication  was 
sent  It  was  a  question,  then,  for  the  Jury 
whether  the  words  were  published  of  and 
concerning  the  plaintiff,  and  wliether  they 
were  libelous.  This  question  was  properly 
submitted  to  the  jury.  Woodilng  v.  Knick- 
erbocker, 31  Minn.  2li8,  17  N,  W.  387;  Zler 
V.  Hofflln,  33  Minn.  60,  21  N.  W,  802.  But 
the  defendant  claims  that  It  was  error  to 
permit  the  plaintiff  to  amend  his  complaint, 
because  tbe  original  did  not  state  a  cause  of 
action.  There  Is,  howcTer,  no  claim  that 
the  cause  of  action  which  the  plaintiff  evi- 
dently Intended  to  allege  was  changed  by 
the  amendment  nor  that  the  defendant  was 
in  any  manner  prejudiced  thereby.  The 
court  allowed  the  amendment  with  leave  to 
tbe  defendant  to  have  the  case  continued  If 
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be  so  desired.  This  was  a  fair  exercise  of 
tlie  court's  discretion.  Rau  v.  Railway  Oo., 
13  Minn.  442  <tiil.  40T). 

2.  The  plaintiff  called  the  defendant  for 
cross-examination  under  the  statute,  and  his 
attention  was  called  to  plalntifTa  Kxhibit 
A,— the  clrcnlar  or  list  referred  to  In  the 
complaint,— and  be  was  asked  four  ques- 
tions, which  were  each  objected  to  by  the 
defendant,  and  an  exception  taken  to  the 
orerruling  of  the  objections.  The  questions 
were  all  proper,  and  the  rulings  correct,  as 
they  all  related  to  the  understanding  of  the 
defendant  as  to  the  character  of  the  Itat, 
and  whether  It  referred  to  the  plaintiff,  and 
:is  to  the  duty  of  members  of  the  association 
In  reference  to  giving  credit  to  persons 
whose  names  were  pabllabed  In  the  list 
These  matters  had  a  direct  bearing  on  the 
questions  of  the  defendant's  knowledge  and 
motive  when  be  sent  the  plaintiff's  name  to 
the  association.  The  idalntlff's  Exhibit  A 
was  rightly  received  in  evidence,  for  it 
tended,  in  connection  with  the  oral  evidence, 
to  establish  the  allegations  of  the  complaint 
It  was  not  a  variance. 

3.  The  question  whether  or  not  the  court 
erreA  in  refusing  the  special  requests  of  the 
defendant  for  Instructions  to  the  Jury,  which 
were  not  substantially  covered  by  the  gen* 
eral  charge,  turns  upon  the  further  question 
whether  the  court  was  correct  In  charging 
the  Jury  that  the  publication,  if  libelous,  was 
not  privileged.  To  entitle  a  party  to  claim 
tlint  an  alleged  libelous  publication  Is  prlvl* 
legeil.  It  must  appear  that  it  was  made  In 
the  discharge  of  a  public  or  private  duty,  or 
for  the  protection  of  bis  private  Interests, 
and  that  it  was  relevant  and  proper  in  that 
connection,  and  based  npon  a  reasouable  and 
probable  necessity  In  the  premises.  Qulnn 
V.  Scott,  22  Minn.  456;  Lowry  v.  Vedder,  40 
Minn.  475,  42  N.  W.  542.  Tested  by  this 
rule,  the  claim  of  the  defendant  that  the 
publlcatlim  was  prlvilesed  Is  clearly  without 
merit,  for  the  uncontradicted  evidence  shows 
that  the  publication  was  made  by  the  de- 
fendant to  serve  his  own  private  purpose  of 
coercing  the  plaintiff  to  pay  a  disputed  bill 
of  four  doUara  by  causing  his  name  to  be 
published  in  what  is  eupbcmlfltically  des- 
ignated as  a  "Special  Reference  List  of  Un- 
settled Claims";  but  the  real  purpose  of  the 
list  becomes  apparent  by  a  reference  to  the 
defendant's  certificate  of  membership  In  the 
association.  In  which  it  aRrees,  among  other 
things,  in  consideration  of  the  annual  fee  of 
$15,  to  make  no  charge  "for  collections  made 
by  use  of  special  office  lettws  or  system  of 
reference  lists."  The  defendant.  In  his  tes- 
timony, negatives  the  claim  in  his  annwer 
that  he  sent  the  name  of  the  plaintiff  to  the 
association  in  the  discharge  of  his  duty  to  It 
as  a  member,  and  affirmatively  states  tbat 
the  plaintiff  came  to  him,  and  asked  him 
to  take  his  name  out  of  the  list,  and  that  he 
told  the  plaintiff  he  would  do  so  Just  as 
soon  as  he  i^ld  the  four  dollars.   It  is  Idle 


to  talk  about  privileged  publications,  or  the 
adjudged  cases  appUcabte  to  the  leglUnuite 
bnslness  of  a  oomnferelol  Ageaey,  in  view  <^ 
the  undisputed  facts  In  this  case.  There  be- 
ing no  que8tl<Hi  as  to  the  publlcati<m  being 
privileged,  the  several  requests,  which  wee 
refused,  were  not  aj^Ileable  to  the  case.and, 
though  some  of  them  were  abstractly  car- 
rect,  yet  all  were  properly  refused.  The  triil 
court  Instmcted  the  Jury-  that  It,  from  the 
evidence,  they  found  that  the  defendant  act- 
ed In  the  premises  willfully,  maliciously,  aod 
with  a  reckless  disregard  of  the  rights  of  the 
plaintiff,  they  might  give  ssemplary  dam- 
ages. This  was  excepted  to,  and  ts  urged  as 
error.  There  was  evidence  In  the  case  tend- 
ing to  show  that  the  defendant  so  acted,  and 
the  instruction  was  therefore  correct  Tbe 
other  exceptions  of  the  defendant  to  tbe  fai- 
Btructions  of  tbe  court  liave  been  oonaldered, 
and  we  are  of  the  opinion  that  when  read  hi 
connection  vrlth  all  that  the  court  said  to 
the  Jury  on  the  subject  to  which  they  re- 
ferred, the  instructions  were  correct 

4.  The  evidence  is  suffldent  to  sustain  tbe 
verdict  In  addition  to  the  evidence  we 
have  referred  to,  there  was  further  evidence 
tending  to  show  that  there  were  some  I'J 
membcre  of  the  association  in  Belle  Plolne. 
the  plntntlfTs  home;  tliat  they  were  hosl- 
nesB  men,  and  must  have  understood  that 
the  circular  referred  to  the  plaintiff;  that 
the  plaintiff  did  not  owe  tbe  bill,  and  that 
tbe  defendant  never  made  any  attempt  to 
coUect  It  by  suit  Tbe  plaintiff  testified:  "I 
went  to  see  Mr.  Sellolf  maae  time  In  Fdim- 
ory,  and  asked  Mr.  SeUoff  if  be  put  my  name 
on  the  black  list,  and  he  said.  'Yes,'  and 
asked  me  If  I  wanted  to  pay  It,  and  I  t<d<l 
him,  'No,  sir;  I  dldnt  owe  It;*  and,  says  be. 
'What  are  you  going  to  do  about  Itr  and 
then  I  asked  him  If  he  would  publish  a  re- 
traction in  the  Bdle  Plalne  Hendd.  and  be 
said,  'No,  sir;*  that  he  put  my  name  on  tluit 
list  and  he  was  going  to  keep  It  there  till  I 
paid  it'*  If  the  evidence  on  tbe  part  ot 
plaintiff  was  trae,-Huad  of  this  tbe  Joi? 
were  the  sole  Judges,—- the  conduct  of  tbe  de- 
fendant merits  the  condemnatlou  of  hoaor- 
able  men.  He  ought  to  have  given  the  plain- 
tiff, if  his  evidence  la  true,  a  fair  and  manif 
opportunity  before  an  Impartial  tribunal  to 
make  good  his  claim  that  he  did  not  owe  tbe 
bill,  instead  of  placing  lilm  in  tbe  pUIor; 
with  Insolvent  and  dishonest  debtors  for  the 
purpose  of  forelng  him  to  pay.  Ordor  af- 
firmed. 


ITASCA  LUMBER  CO.  v.  OALB. 
(Supreme  Court  of  Minnesota.    Not.  5,  1SS>.> 
Driti»o  Logs  —  Priepokmancb  of  Contract  — 
evidb.vce. 

1.  Several  animportaut  asaisnmeDta  of  e^ 
ror  disDOited  of. 

2.  Where,  fa  an  action  to  recover  a  bal- 
ance allrf^ed  to  be  due  aa  comptinsntioa  for 
dririnK  lofTs  to  the  limits  of  a  certain  boom  oom- 
vany,  and  .as  a  defeosa  It  is  averred  that  tb* 
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contmct  was  not  fulfilled,  and  that  a  8ppcifie<l 
number  of  the  logs  were  not  driven  to  their 
deatinatioQ.  a  scale  bill  from  the  office  of  the 
rarreyor  general  of  logu  and  lumber,  showing 
the  number  of  logs  and  the  number  of  feet  con- 
tained therein,  scaled  at  a  point  150  miles  down 
the  driving  stream  from  the  agreed  destination, 
to  not  competent  evidence  of  a  failure  to  per- 
form the  contract  according  to  its  terms. 

8.  The  erideace  ia  this  case  considered,  and 
lietd  to  have  justified  the  ixiel  court  in  direct* 
ing  a  verdict  for  the  plalntiBF  for  the  amount 
claimed.  less  a  sum  admitted  to  hare  been  paid, 
and  the  amount  of  a  counterclaim  set  forth  in 
llie  answer,  and  really  admitted  on  the  trial. 
(SyUahiu  hy  the  Court) 

Appeal  from  district  court,  Itasca  county; 
G.  W.  Holland,  Judge. 

Action  itj  the  Itasca  Lumber  Company 
against  Hank  Gale.  From  an  order  denyiog 
a  new  trial  after  v^lct  tor  jtointlff,  defend- 
ant appeals.  Affirmed. 

Defendant  assigned  errors  as  follows:  *'(1) 
Appellant  aboTe  named  assigns  as  errors 
that  the  verdict  Is  not  sustained  by  the  evi- 
dence, and  Is  contrary  to  law,  (2)  The  court 
eri-ed  in  not  sustaining  appellant's  objection 
to  the  following  questltm:  'When  yon  speak 
of  taking  all  the  logs  across  the  lakes,  and  of 
taking  a  clean  drive  through  the  stream  down 
into  the  Mlasissippl,  yon  mean  that  you  took 
them  all  with  the  exception  of  those  that  ea- 
oaped  in  that  manner?'  (3)  The  court  ored 
in  sustaining  plaintitl's  objection  to  the  fol- 
lowing Question:  'I  will  ask  you,  Mr.  Sims, 
if  It  is  not  a  fact  that  in  this  same  yeai-  yon 
had  a  contract  with  Dennis  &  Howard,  where- 
by yon  gave  them  ten  cents  a  piece  for  boom- 
ing up  logs  that  they  could  pick  up  in  Trout 
T^ke  and  Waubauna  Lake,  above  your  dam 
at  the  foot  of  Waubanna  Lake,  you  had  a  con- 
tract wltli  them  for  picking  up  logs,  that  had 
been  lost  previous  to  that  time.'  (4)  The  court 
eired  in  Bustainlng  plnintlfTs  objection  to  the 
following  question:  'Isn't  It  a  fact  that  they 
picked  up  for  your  Co,  1,592  logs  under  a 
contract  of  ten  cents  each,  and  that  those 
logs  came  out  of  the  drive  that  these  Gale 
logs  were  in  largely?*  (5)  The  court  erred  in 
sustaining  plaintiff's  objection  to  the  receipt 
In  evidence  of  the  certified  copy  of  the  rec- 
ords of  the  surveyor  general  of  the  Second 
timber  district  of  Minnesota.  Gen.  St.  187.S, 
c,  32,  fi  14;  Id.  c.  73,  S  73  (Gen.  St.  1894,  §| 
2400,  573S).  (0)  The  eonrt  erred  in  submit- 
ting to  the  jury  first,  second,  and  third  requests 
of  the  plaintiff,  and  also  In  closing  paragraphs 
of  the  court's  charge,  which  read  as  follows: 
'So  the  verdict,  gentlemen,  must  be  for  the 
plaintiff,  as  instructed,  for  the  amoimt  claim- 
ed, less  the  thirty-four  dollars  and  twenty- 
seven  cents,  and  for  the  ranch  bill.'  (7)  The 
court  erred  in  denying  the  defendant's  mo- 
tion for  a  new  trial,  based  od  the  settled  case 
aud  pleadings.  Court  eried  In  denying  de- 
fendant's motion  for  a  new  trial  as  based  on 
the  affidavits  of  John  Howard.  Henry  Qale, 
and  J.  N.  True," 

T,  M.  Brady,  for  appellant  Choate  &  Mer- 
rill, for  respondent 


COLLINS,  J.  There  is  no  meilt  in  appel- 
lant's specifications  of  error  from  the  second 
to  the  fifth,  inclusive.  The  question  put  to 
the  witness  Laerolx,  and  objected  to  by  ap- 
pellant's counsel,  simply  called  for  an  explana- 
tion of  wftat  the  witness  meant  when  he  tes- 
tified as  to  taking  all  of  the  logs  across  the 
lake,  and  taking  a  clean  drive  to  the  Missis- 
sippi river.  That  asked  the  witness  Sims  by 
appellant's  counsel,  an  objection  being  made 
and  an  answer  excluded,  was  not  proper  ctobs- 
examination.  Nor  do  we  see  that  it  was  ma- 
terial as  the  evidence  then  stood.  And  these 
remai'ks  can  be  properly  applied  to  the  ques- 
tion which  immediately  followed,  the  ruling 
of  the  court  excluding  an  answer  being  chal- 
lenged by  the  fourth  specification  of  error.  The 
fifth  specification  is  that  the  court  erred  In 
sustaining  an  ohjectjon  to  the  introduction 
in  evidence  by  appellant  (defendant)  of  a  cer- 
tified copy  of  certain  records  from  the  office 
of  the  surveyor  gen»-al  of  logs  and  lumber 
at  Minneaiwlis,  Minn.  This  was  a  copy  of 
a  scale  bill  showing  the  number  of  logs,  and 
the  number  of  feet  thereof,  scaled  by  the 
surveyor  general  or  his  deputies,  between 
July  31  and  November  19,  1890,  and  also  dur- 
ing the  year  ending  July  31,  1892,  bearing 
defendant's  marlcs.  Although  there  was  noth- 
ing in  the  copy  or  the  certificate  to  indicate 
where  the  logs  mentioned  were  scaled,  it 
stands  undisputed  that  It  was  at  the  Minne- 
apolis boom,  over  150  miles  down  the  river 
from  the  i>olnt  to  which  plaintiff  agreed  and 
contracted  to  drive  the  logs  for  defendant. 
Certainly  it  could  not  be  shown  that  plain- 
tiff had  failed  to  perform  its  contract  to  dilve 
defendant's  logs  to  the  boom  company's  lim- 
its, which  in  1891  were  at  Brainerd,  Minn., 
or  that  It  had  converted  any  part  of  the  logs 
to  Its  own  use  by  proof  as  to  the  number  of 
feet  scaled  out  after  they  had  be«i  driven  150 
additional  miles  by  another  contractor.  This 
evidence  did  not  tend  to  establish  appellant's 
claim  that  a  large  percentage  of  the  logs 
were  never  driven  to  the  boom  company's  lim- 
its at  Brainerd,  and  the  objection  to  Its  re* 
ceptlon  was  property  sustained. 

We  now  come  to  the  consideration  of  the 
alleged  error  In  the  charge  of  the  court,  which, 
briefiy  stated,  was  that  the  verdict  must  be 
for  the  amount  claimed  by  plaintiff,  less  a 
payment  of  !|134.27,  and  less  such  amount  as 
might  be  found  due  from  the  latter  to  defend- 
ant upon  one  of  tlie  coimterclalms,  about 
which  there  was  really  no  dispute  on  the  trial, 
and  the  verdict  was  In  accordance  with  this 
icsti-uctlon.  On  the  Issues  as  framed  by  the 
plendings  It  was  Incumtient  on  the  plaintiff 
to  show  prima  facie  at  the  trial  that  it  had 
substantially  complied  with  the  terms  of  Its 
1891  contract  by  running  and  driving  defend- 
ant's logs  Into  and  within  tho  limits  of  the 
boom  company  oa  the  Mississippi  river.  If 
this  was  done,  it  devolved  upon  defendant 
to  meet  and  overcome  the  case  thus  made  out 
by  proof  that  jtart  of  the  logs  had  not  been 
run  and  driven;  and,  if  defendant  wiahed  to 
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establish  elthor  of  his  count  ereiaims  predicat- 
ed upon  the  two  contracts,— the  one  last  men- 
tioned and  one  of  the  same  character  made 
between  these  parties  in  1890,— to  prove  that 
plaintiff  had  conv^ed  the  logs  alleged  to  he 
missing,  or  some  part  thereof,  t0  Its  own 
nte,  and  to  show  their  value.  And  if  defend- 
ant had  paid  more  than  ^.27  on  the  1801 
contract,  the  burden  was  on  him  to  establish 
the  fact  by  competent  evidence.  At  the  trial 
the  plaintiCfs  witnesses,  several  iu  number, 
testified  that  they  were  at,  work  on  the  drive 
in  the  spring  of  1891 ;  that  they  received  from 
defendant,  at  Trout  lAke,  the  logs  mentioned 
in  the  contract,  boomed  as  agi-eed  upon;  then 
moved  and  drove  them  through  the  various 
lakes  and  streams  Ijetweeu  that  point  and  the 
Mississippi  river,  with  other  logs,  as  Is  the 
custom,  and  from  thence  to  the  point  of  deliv- 
ery, the  boom  limits  at  ^raiuerd,  whwe  they 
were  delivered  to  the  boom  company.  They 
also  testified  that  a  clean  drive  was  made, 
iind  that  all  of  the  work  of  moving,  running, 
and  driving  the  logs  was  done  in  a  careful, 
prudent,  and  Hie  usual  mamier.  No  witness 
imdertook  to  say  that  all  of  the  logs  reached 
their  destination,  and  that  none  were  lost; 
but  aU  agreed  that,  except  as  to  those  which 
escaped  from  the  booms  while  In  traustt 
across  the  lakes  by  either  going  over  or  under 
the  boom  sticks  (and  it  was  agreed  in  the  con- 
tract that  plaintiff  should  not  be  obliged  to 
recover  these),  suhstantially  all  which  did  not 
Mink  of  their  own  weight  through  no  fault 
of  the  men  engaged  upon  the  work  were  de>- 
llvered  in  accordance  with  the  terms  of  the 
contract.  This  evidence  was  quite  in  detail, 
and  clear  and  explicit  that  what  Is  called  a 
"clean  drive"  was  made.  The  defendant  made 
no  effort  to  meet  this  evidence  or  to  over- 
come the  proofs  as  to  a  substantial  compli- 
ance with  the  t«>ms  of  the  contract,  except 
by  an  offer  to  introduce  the  Minneapolis  scale 
bill,  before  mentioned,  and  by  his  own  tes- 
timony that  only  172,000  feet  of  logs  bad 
Ijeen  accounted  for;  and  on  cross-examination 
he  frankly  admitted  tliat  this  statement  was 
wholly  based  on  what  the  scale  bill  disclosed, 
not  from  any  other  or  actual  knowledge  poti- 
sessed  by  him.  And  he  undertook  to  establish 
his  counterclaim  for  the  conversion  of  the 
logs  drlTOi  under  the  1890  contract  by  the 
same  class  of  evidence.  He  knew  nothing 
personally  about  the  driving  of  the  logs,  or  as 
to  the  manner  In  which  plaintiff  performed 
either  of  the  contracts,  and  he  only  claimed 
to  know  that  there  had  been  a  neglect  and 
failure,  because  there  was,  according  to  the 
scale  bill,  a  shortage  at  Mlnneapolltt.  On  this 
state  of  the  evidence  there  was  nothing  for 
the  jury  to  pass  upon  respecting  the  iicrform- 
once  of  the  contract  sued  uiwn.  the  counter- 
claim based  on  the  alleged  conversion  of  the 
1<^  or  OD  the  contract  made  in  ISOO;  and  ou 
this  Issue  the  verdict  could  not  liave  been 
othemise  tlian  as  held  by  the  court,  bccauso 
of  the  conclusive  cltnracterof  plnliitifT's  proofs. 
In  the  complaiut  plaintiff  admitted  a  i>ay- 


ment  on  the  contract  sued  upon  of  $31.27,  u 
before  stated,  while  defendant  allied  hi  his 
answer  a  payment  of  f 400  on  both  contracts, 
—$300  at  one  time  and  ^100  at  another,  both 
prior  to  September  1,  1891.  It  appeared  upon 
the  trial  that  the  first  payment  of  $300  was 
credited  upon  the  amount  due  on  the  ISOn 
contract,  and  that  when  the  second  payment 
of  $100  was  received  by  plaintiff  that  a^ 
count  was  balanced  In  full,  and  the  resldno. 
$34.27,  credited  as  a  payment  on  the  IS'I 
contract  This  the  plaintiff  had  a  right  to  do, 
unless,  when  paid,  defoidant  directed  a  dif- 
ferent application  of  the  sums  paid  by  him; 
and  there  was  no  attempt  made  upon  the  trial 
to  show  that  he  ever  directed  an  applicntlon 
of  eithCT  payment,  or  any  part  thereof.  This 
disposes  of  the  claim  that  the  court  erred 
when  directing  a  verdict  for  plaintiff.  There 
Is  nothing  In  the  affidavits  presented  oo  tbe 
motion  for  a  new  trial  which  would  have  war- 
ranted the  court  In  granting  the  moUou  on  tbe 
ground  of  newfy-dlscovered  erldence.  Order 
affirmed. 

CANTY,  T.  I  cannot  concur  In  the  foreso- 
ing  opinion  so  far  as  It  holds  that  the  evi- 
dence Is  conclusive  that  plaintiff  delivered  at 
the  termination  of  his  part  of  the  drive  all 
the  loffs  with  which  he  started,  and  have 
some  doubt  whether  even  the  Jury  would, 
from  the  evidence,  be  Justified  in  flndlns  tluit 
he  did.  In  my  opinion,  a  new  trial  should  be 
granted  for  tbe  error  In  the  charge  of  tbe 
court. 


FABER  T.  CHICAGO  O.  W.  RT.  CO. 

(Supreme  Court  of  Minnesota.   Nov.  15,  1805.J 

Cakrjers — Reason ABLBKE8S  or  Rkoulatiok— 
CoLLKCTiox  or  Faues. 

1.  A  regulation  of  the  defendant,  Inteoded  to 
secure  the  orderly  and  c^talc  coIlectioD  of  far« 
or  tickets  from  ail  passengers  on  its  suborbu 
railway  train,  considered,  and  ktid  to  be  a  m- 
Booable  one,  which  its  conductor  was  legalbr  juf- 
tiRed  in  enforcinj;  afraiost  the  plaintiff,  altboTi^ 
he  had  no  previous  notice  of  it. 

2.  Evidence  considered,  and  ta  swtain 
the  findings  of  fact  by  the  trial  courL 

(Syllabus  by  tbe  Court.) 

Appeal  from  municipal  court  of  St,  Fanl; 
John  Twoby,  Judge. 

Action  by  A.  T.  Fab^  against  the  Chicasro 
Great  Western  Itailway  Company.  From 
an  order  denying  a  new  trial,  after  Judgment 
for  defendant,  plaintiff  appeals.  Affirmed. 

Lewis  B.  Jones,  for  appellant  D.  W. 
Lawlcr,  for  respondent 

START.  C.  J.  Action  to  recover  daniacea 
for  nn  alleged  wrongful  assault  npoD  tbe 
plaintiff,  and  his  expulsion  from  tbe  railway 
train  of  the  defendant  Trial  by  tbe  coorL 
without  a  Jurj*.  Judgment  ordered  for  th** 
defendant,  dismissing  the  action,  and  tlie 
plaintiff  api>eals  from  an  order  denying  his 
motion  for  a  new  trial.   Tbo  ttaia  In  ques- 
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tlon  was  a  motor  or  aubarban  train,  from 
South  St  Paul  to  St  Paul,  a  distance  of 
some  five  miles,  and  consisted  of  a  smok- 
Ing  car  at  the  rear,  and  two  psasenger 
cxMches  in  front  of  It  There  were  some  22S 
passengoB  on  the  train.  It  Is  claimed  by 
the  defendant  that  In  order  to  collect  the 
fiare  or  tickets  on  Its  snrbnrban  trains,  and 
particularly  on  this  one^  It  was  necessary  to 
have  a  conductor  and  a  collector,  one  of 
whom  was  reaobed  to  commence  at  the 
front  of  the  train,  and  the  other  at  the  rear, 
and  work  towards  each  other,  coUectlog 
faroe  or  tickets  from  all  passengers  until 
they  met;  that,  to  secure  the  orderly  and 
certain  collectlcat  of  teres  and  tickets  finm 
all  passengers,  and  to  prevent  those  so  dis- 
posed from  avoidlug  the  payment  of  thetr 
fares,  it  made  the  regulation  that  the  con- 
ducts or  collector  should  not  permit  pas- 
sengers to  go  past  him  Into  his  part  of  the 
trabt  where  he  had  completed  his  collec- 
tion until  the  entire  collection  was  complet- 
■ed,  nnleas  they  presented  a  ticket  or  had  al- 
ready paid  their  fare,  and  assured  (that  Is, 
satisfied)  such  conductor  that  they  bad  done 
80.  This  regntation,  as  applied  to  a  sub- 
urban train.  Is  a  reasonable  one;  for,  with- 
out it  or  a  similar  one,  it  would  be  prac- 
tically impossible,  on  crowded  trains,  to  pre- 
vent  dishonest  persons  from  riding  without 
paying  their  fores.  And,  being  reasonable. 
It  was  not  necessary  that  plaintiff  should 
have  had  notice  of  It  or  have  assented  to  It, 
for  be  accepted  his  ticket  subject  to  the 
implied  condition  that  he  would  conform  to 
all  necessary  and  reasonable  regulations.  A 
carrier  cannot  make  and  enforce  unneces- 
sary and  unreasonaUe  regulations,  which 
subject  tbe  passengers  to  annoyance  or  in- 
convenience. Bnt  the  regulation  in  question 
was  both  necessary  and  reasonable,  and,  for 
a  persiatrat  refusal  to  comply  with  tt  the 
conductor  would  be  justified  in  ejecting  the 
perverse  passenger.   Hutch.  Carr.  {  587. 

The  only  other  question  of  Importance  In 
the  case  Is  whether  the  evidence  -sustains 
the  findings  of  the  court.  It  Is  admitted 
that  the  plainttflT  purchased  a  ticket  from  the 
defendant  which  entitled  him  to  ride  on  the 
train  from  South  St  Paul  to  St.  Paul;  that 
be  was  lawfully  on  the  train;  and  that  bis 
ticket  was  accepted  by  the  collector  of  the 
tnilu:  but  as  to  what  transpired  subsequent- 
ly the  evidence  Is  conflicting,  so  much  so 
tliat  a  finding  for  either  party  would  l>e 
sustained.  There  Is  nothing  lo  the  evidence 
which  would  make  it  error  for  the  trial 
court  to  accept  and  act  upon  the  evidence  of 
the  defendant  where  it  conflicts  with  that 
of  the  plaintiff.  The  question,  then,  is 
whether  or  not  the  evidence  on  the  part 
of  the  defendant,  if  true,  sustains  the  find- 
ing.  Such  evidence  tends  to  show  that  the 


plaintiff  and  bis  friend  boarded  the  smiridng 
car  of  the  train  (the  rear  one);  that  the  col- 
lector, Wright,  was  c<^ecting  in  this  car, 
and  the  conductor,  Bryant,  in  the  front  car, 
and  were  working  towards  each  other,  as 
required  by  the  regulation;  that,  after 
Wright  had  punched  the  tickets  of  the  plain- 
tiff and  friend,  they  started  to  go  forward 
Into  another  car,  and,  as  they  passed  the 
collector,  the  friend  said  to  him,  "You  have 
my  fare."  He  replied,  "Mr.  Bryant  don't 
know  yon;"  and  they  passed  on  without  fui^ 
tber  objections  from  Ihe  collector.  The  evi- 
dence of  the  conductor  as  to  what  took 
place  when  the  parties  met  la  as  follows: 
"I  took  the  tickets  In  the  flrat  coach,  and  I 
had  got  past  the  store  In  the  first  coach, 
and  met  those  two  genUemen,  and  asked 
them  for  tbelr  tickets,  and  th^  said:  *We 
paid  our  fare  once,  and  we  ain't  going  to 
pay  It  again.'  And  1  said:  'Walt  till  we 
come  to  that  boy,  and  see  whether  or  no 
he  collected  your  fares.  Yon  will  please  go 
back  to  him,  and  I  will  find  oat  whether  he 
has  got  your  fives  or  not'  And  they  re- 
fused to  go  back,  and  refused  to  stay  there 
until  I  met  the  boy;  and  I  told  them  that 
tbey  could  not  go  past  me  nntU  they  had 
paid  their  fare,  or  waited  until  I  had  seen 
tlie  boy;  and  they  refused  to  go  back,  and 
said  they  would  go  past  me,  and  started  to 
go  past,  and  I  stopped  them."  Bis  evidence 
tends  further  to  show  that  when  the  par- 
ties refused  to  go  back,  and  attempted  to 
pass  him,  he  attempted  to  piuh  the  friend 
back  by  placing  his  hands  against  blm;  be 
also  took  bold  of  the  plaintiff:  that  an  un- 
seemly tussle  ensued  between  the  friend  and 
the  conductor,  with  some  profanity  on  each 
side,  in  which  the  conductor  was  so  roughly 
used  that  his  collar  was  torn  otf,  and  hts  neck 
scratched  so  that  it  bled;  that  he  then  told 
the  parties  they  would  have  to  get  off  the 
train  or  pay  their  fare.  They  said  they 
would  get  off,  and  did  so,  without  objection 
or  protest,  and  afterwards  boarded  the  train 
again,  and  rode  to  their  destination.  The  con- 
ductor admits  that  neither  of  the  parties 
touched  him  until  he  used  force  to  prevent 
them  from  passing  him.  Such  Is  sul)stantlal- 
ly  the  conductor's  version  of  what  took  place, 
and  he  Is  corroborated  In  material  particu- 
lars. There  is  no  evidence  that  the  conduct- 
or used  any  unnecessary  or  unreasonable 
force  to  prevent  the  parties  from  passing 
him.  If  the  evidence  on  the  part  of  the  de- 
fendant especially  that  of  the  conductor,  is 
true,-^nd  of  this  the  trial  court  was  the 
judge,— he  was  legally  Justified  in  using  rea- 
sonable force  to  prevent  the  plaintiff  from 
passing  him,  and  In  ordering  him  to  leave 
the  train  or  pay  bis  fare.  We  are  of  the  opin- 
ion that  the  findings  of  the  trial  court  are 
supported  by  the  evidence.   Order  atfirmed. 
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tSiiprome  Court  of  Minnesota.   Not.  15,  1895.) 

Ql'ietinq  Title — Judgment  on  Pleadings. 
ffeld  that,  in  an  action  under  the  titatute 
to  determine  an  tidverse  claim  to  vacant  and  un- 
occupied real  eatate,  the  plaintiff  is  not  entitled  to 
judgment  on  the  pleadings,  where  the  answer  de- 
ntes  his  title,  but  fails  to  show  that  the  defend- 
ant has  any  interest  in  the  premises.  Ovemil- 
ins,  on  this  point,  Donohne  t.  Ladd,  17  N.  W. 
381.  31  Minn.  244. 
(Syllabn*  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Henry  E.  Beklen,  Judge. 

Action  by  Charles  K.  Wheeler  against  the 
Winnebago  Paper  MillB.  Judgment  was  or- 
dered for  plalntitr,  and  defendant  appeals. 
Reversed. 

G.  E.  Brame.  for  appellant  Ghild  &  Fry- 
berger,  for  respondent 

STABT,  G.  J.  Action  to  determine  an  ad- 
verse claim  to  real  estate.  The  complaint 
sets  out  the  soiuoe  ot  the  plalntlfTa  title  to 
the  real  estate  In  question.  The  defendant 
cnpinntion  answered,  and  the  plaintiff  moved 
the  court  to  strike  out  certain  portions  of  the 
answer  as  Irrelevant  and  frlrtdous,  and  for 
judgmoit  In  favOT  of  the -plaintiff ,  notwith- 
standing the  answer.  The  trial  court  granted 
the  motion,  and  ordered  Judgment  for  the 
plaintiff,  which  was  entered,  and  from  it 
the  defendant  appealed. 

The  complaint  aU^;es  tiiat  on  March  12, 
1800,  Ed.  L.  Peet  was  the  owner  of  the  premi- 
ses, subject  to  two  mortgages  there<xi  execut- 
ed by  him,  and  on  that  day  he  conveyed  the 
premises  to  L.  Stanley  Du  Bols;  that  the  mort- 
gages were  duly  foreclosed  by  a  sale  of  the 
premises  on  the  IMh  day  of  September,  1SQ3, 
to  D.  B.  Davis;  that  on  July  31,  1894,  L. 
Stanley  Du  Bols  executed  a  mortgage  on  the 
premises  to  the  plaintiff,  to  secure  the  pay- 
ment of  $400;  that  the  mortgage  was  didy 
recorded;  and  tliat  on  title  22d  day  of 
tember,  1894,  no  redemption  having  been 
made  by  the  owner,  the  plaintiff  redeemed  the 
premises  from  the  foreclosure  sales.  The  com- 
plaint alleges  a  compliance  with  all  of  the 
successive  and  necessary  steps  to  make  a  valid 
redemption,— among  others,  the  payment  of 
the  money  to  the  sheriff,  the  ezecutirai  of  the 
certificates  of  redemption,  and  the  recording 
of  the  same;  and  that  the  premises  are  vacant 
and  unoccupied;  and  that  defmdant  claims 
some  estate  therein  or  lien  thereon  adverse  to 
plaintiff.  The  aefendant,  by  its  answer,  puts 
in  Issue  the  regularity  and  validity  of  the  re- 
demption proceedings,  and  alleges  that  as  to 
whether  the  plaintiff  paid  to  the  sholff  the 
amount  neceseary  to  redeem  the  premises,  or 
whether  the  sheriff  executed  to  the  plaintiff 
the  cei-tlQcates  of  redemption.  It  has  not  suffl- 
dent  knowledge  or  information  to  form  a  be- 
lief, and  therefore  denies  the  same.  The  an- 
swer then,  by  way  of  cross  bill,  as  it  is  claim- 
ed, alleges  a  great  number  and  vai'lcty  of 

1  Rehearing  denied. 


&cta,— among  othoa,  Oie  oommencemoit  of 
an  action  by  the  defendant  against  pwsuu 
not  parties  to  this  actlooi,— and  sets  out  the 
comidaint  in  the  othar  acHoo,  and  then  al- 
leges: "Which  facts  are  Inco^cffated  In  this 
amwer,  and  made  a  part  of  this  answer,  and 
the  defendant  alleges  the  tnithfuineas  th«eor 
for  the  purpose  of  obtaining  reUef  In  this  ac- 
tion." TbB  complaint  In  the  other  acUtm,  as 
set  forth  in  the  answer,  was  struck  out  by  the 
trial  court  as  irrelevant  We  are  rdieved 
team  the  neoessl^  of  examining  tin  allega- 
tions of  this  complaint  for  defoidant^s  coon- 
sd,  in  his  brief,  says:  "We  concede  there  is 
more  stated  in  the  answer  than  waa  neceK- 
sary,  and  that  all  that  pcrtion  of  the  cross 
bill  setting  out  the  complaint  In  the  ottaiT 
acttcm  vras  unnecessary,  for  we  admit  tho 
validity  of  the  mortgages  refmed  to:  and. 
If  It  should  be  admitted  that  there  was  a  prop- 
er redemptttm  by  plaintlfl  (which  we  do  not 
concede),  th«i  oar  action  would  have  to  be 
maintained  by  the  allegations  *  *  *  ttt  the 
answer  mt  stricken  out."  The  ordor  sb'lkiiiiE 
out  this  part  of  the  auswer  was  corect. 

The  here  material  allegations  of  tlie  answer 
which  remain  may  be  summarised  as  follows: 
That  the  defendant,  on  the  20th  day  of  April. 
1882,  duly  recovered  and  docketed  a  Jndgmoit 
against  C.  H.  Du  BcAs  In  the  district  cout  of 
the  county  of  Uenne^n.  in  wliicb  county  the 
premises  are  situated,  in  the  sum  of  VOtU.fll. 
upon  an  indebtedness  incurred  and  doe  from 
G.  H.  Du  Bols  to  the  defendant  prior  to  the 
year  1890;  that  an  execatloa  on  tlie  Jodgment 
was  duly  Issued  and  returned  wholly  unsat- 
isfied, except  for  the  aom  of  $229.95,  realized 
^m  a  sale  of  certain  personal  iH-operty;  that 
this  partial  satisfaction  of  the  judgment  was 
duly  set  aside  by  the  court  and  the  Judgiueut 
Is  now  wholly  unsatisfied;  that  the  mortgage 
by  L.  Stanley  Du  Bola  to  the  E^nlntifl  was 
wholly  without  consideration,  and  was  ^ven 
for  the  express  purpose  of  giving  the  plaintiff 
a  cfdorable  Hen  upon  the  jftemloea,  to  enable 
him  to  redeem  them  from  the  prior  foreclosure 
sales,  and  that  It  was  agreed  between  h. 
Stanley  Du  B<^s,  O.  H.  Du  Boia,  and  the 
plaintiff  tliat  the  latter  sbofild  redeon  the 
premises,  and  h<4d  the  same  in  tmsc  f«u- 
the  use  and  l»en^t  of  L.  Stanley  Du  BoU  autl 

G.  H.  Du  B<^;  that  whatever  maatya  were 
paid  in  the  redemption  r^erred  to  in  the  com- 
plaint were  paid  wholly  by  L.  Stanley  Du 
Bols  and  C.  H.  Du  Bols;  that  the  t^ainUff 
has  never  had  any  Interest  whatever  la  the 
premises.  It  is  to  be  noted  ttiat  the  defendaui 
is  a  creditw  of  G.  H.  Du  Bois  only;  alao^  thai 
theit)  la  no  allegation  or  coucesdioa  la  the 
cross  bill  that  the  alleged  agL-ccment  that 
the  plaintiff  should  redeem  the  premises,  and 
hold  them  for  the  use  and  benefit  of  II.  Stan- 
ley and  C.  H.  Du  Bols,  was  evw  carrie^I 
out.  The  allegatioa  that  whatever  moseys 
(If  any)  w«e  paid  In  and  about  the  redemp- 
tion were  paid  wholly  by  L.  Stanley  and  C. 

H.  Du  Bois  cannot  be  construed,  in  view  of 
the  previous  denial  that  any  redemption  va^ 
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ever  made,  as  an  allegatlOD  tbat  such  agree- 
ment was  carried  out,  and  tbe  premlsee  re- 
deemed. 

If  It  be  conceded  tbat,  if  O.  H.  X>u  Bols  bad 
furnlsbed  tbe  money  with  wblch  plalntifT 
made  tbe  redemption,  a  trust  would  result  in 
fnror  of  tbe  defendant  as  his  creditor,  undo- 
tLe  provisions  of  Gen.  St.  1894,  S  42S1,  still 
the  allegations  of  the  answer  do  not  make 
fiuch  a  case,  for  the  most  that  can  be  claimed 
for  them  Is  tbat  the  piaintifP  agreed  to  redeem 
the  premises,  and  bold  them  for  the  use  and^ 
benefit  of  both  L.  Stanley  and  O.  H.  Du  Bols, 
and,  if  any  money  was  paid  on  the  redemp- 
fton.  It  was  paid  by  them.  Whether  1  per 
cent,  was  paid  by  C.  H.  and  the  balance  by 
L.  Stanley  does  not  ai»pear.  We  are  of  the 
opinion  that  the  defendant's  alleged  cross 
bill  falls  to  show  that  the  defendant  has  any 
interest  in  or  Ueu  upon  tbe  premises  In  ques- 
tion. 

But  the  defendant  claims  that  it  was  er- 
ror for  the  court  to  wder  judgment  for  tbe 
plaintiff  <m  tbe  pleadings,  even  If  tt  should 
lie  held  tbat  the  answer  alle;;ed  no  title  In  or 
lien  on  tbe  premises  in  favor  of  the  defend- 
ant, for  the  reason  tbat  it  admits  In  its  answer 
that  it  claims  a  lien  on  the  premises,  and 
iliat  the  plaintiff's  title  ie  in  issue  by  the  de- 
nials of  tbe  answer.    Unless  the  premises 
were  redeemed  from  the  mortgage  foreclosure  | 
sales,  tbe  phLiutlfC's  title  fails.    Counsel  for 
pl^ntiff  admits  that  tbe  allegations  of  the 
complaint  as  to  the  redemption  are  denied  by 
the  answer,  but  claims  tbat  the  denial  la  im- 
iiinterlal,  because  the  defendant  falls  to  show 
tbat  it  has  any  interest  In  or  lien  upon  the 
pi-emises,  and  cites,  in  stipport  of  the  propo- 
sition,  Perkins  v.  Morse,  30  Minn.   11,  13 
X.  W.  Oil,  and  14  N.  W.  879;   Donohue  v. 
Liuld,  31  Jlinn.  244,  17  N.  W.  381.    Tbe  first 
<;ist'  is  not  in  point,  for  In  tbat  case  the  prom- 
ises were*  In  the  possession  of  tbe  plulntifF. 
wliich  was  pi-ima  facie  evidence  of  title  to  tbe 
premises,  and  gave  him  tbe  right  to  call  upon 
tlie  defendant  to  nssLi-t  his  adverse  claim 
tliei-eto,  If  any  be  liail;  atiJ.  failing  so  to  do.  i 
the  plaintiff  was  entitled  to  judgment  against  | 
liim,  tbiit  he  had  no  claim  to  tbe  premises.  [ 
Kut  in  tbe  case  at  bar  the  plaintilf  Is  not  In  ' 
lMWse*=sioii  of  tlio  promises,  for  they  are  vacant  | 
anil  imotvupieii;  and,  until  he  proves  that  he  ; 
litis  titte  to  or  some  Interest  in.  them,  he  can-  ; 
not  have  JiKljnneut  a/raiust  the  defendant  upon  [ 
Us  answer,  which  denies  his  title.    It  must  . 
U-  admiuetl.  however,  tbat  the  second  case  ; 
eited  (Dunoliue  v.  Ladd)  supports  this  con-  i 
tention  of  counsel;  but  that  case  bas  been  in  ; 
elTctt  uverniled  by  the  subsequent  cases  in 
this  court,  which  bold  that,  in  an  action  to 
(letermiue  an  adverse  ehiim  where  the  land 
is  vacant  and  unoccuple<l,  the  plaintiff  must 
allege  and  prove,  if  it  Is  denied,  that  he  has 
some  title  to  or  interest  In  the  land;  other- 
wiset  he  has  no  standing  In  court,  and  bis 
aulluD  must  be  dismissed.    Myrlck  v.  Cour- 
-laile.  32  Minn.  IKJ,  10  N.  W.  73*i;  HeiTlck 
V.  Chm-cblU,  30  Minn.  318.  2i)  X.  W.  12i>; 


Jellison  V.  Halloran,  40  Minn.  485,  42  N.  W. 
392;  Wakefield  v.  Day.  41  Minn.  344,  43  X. 
W.  71;  Pinney  r.  Bussell  &  Ca,  62  Minn.  443, 
54  N.  W.  484.  It  necessarily  follows  tbat 
Donobue  v.  Ladd  Is  overruled  as  to  the  ques- 
tion here  considered;  tliat  tbe  plaintiff  was 
not  entitled  to  Judgmeut  on  the  pleadings; 
and  tbat  the  Judgment  must  be  reversed,  and 
the  case  remanded  for  trial.   So  ordered. 


WILKES  V.  SHIELDS. 
(Supreme  Coiurt  of  Mianesota.   Nor.  15.  18Ki.) 
LiBKi,  itiH  Sr. 
A  piiblicNtion  which  charges  the  plaln- 
tiEF  with  being  "a  danceroua,  ntile,  and  seditioas 
agitator"  is  a  libel,  ana  ac-tioaable  per  sc. 
(Syllabus  by  the  Court.) 

Appeal  from  district  conrt,  Uamsey  coun- 
ty; Charles  E.  Utls,  Judge. 

Action  by  James  Wilkes,  guardian,  against 
C.  Shields.  From  an  order  oyemiUng  a  de- 
murrer to  tbe  compbiint,  defendant  appeals. 
Affirmed. 

Dan  W.  Lawler,  for  appellant  McDonald 
&  Barnard,  for  respondent. 

START,  O.  J.  Tbe  complaint  In  substauce 
alleges  that  the  defendant  published  of  and 
concerning  the  plaintlfC  the  charge  that  he 
v&a  "a  dangerous,  able,  and  seditious  agi- 
tator." The  defendant  Interposed  a  gen- 
eral demurrer  to  the  complaint,  which  was 
overruled  by  the  district  court,  and  from 
its  order  this  appeal  was  taken. 

As  applied  to  this  case,  any  words  pub- 
lished of  another,  the  natural  tenden<-y  of 
which  is  to  hold  him  up  to  hatred,  scorn, 
contempt,  or  ridicule,  and  to  beget  an  evil 
opinion  of  him  in  the  minds  of  right-think- 
ing pei'sons,  and  to  deprive  bim  of  theh- 
fricndly  intercourse  and  society,  are  libel- 
ous, and  actionable  per  se.  A  seditious  agi- 
tator can  be  neither  a  good  citlxen  nor  a  tit 
associate  for  honorable  men.  The  obvioutJ- 
ineaiiiug  of  the  words  "a  seditious  agitator." 
as  tliey  would  naturally  be  understood  by 
ordinary  men  when  published  In  reference 
to  auother.  is  that  be  is  a  disturber  of  the 
public  pence  and  order,  a  subverter  of  ]ust 
laws,  and  a  bad  citizen.  The  puhllcatiou  of 
8u<'h  a  charge  is  clearly  libelous,  and  ac- 
tionable per  se.  In  the  pithy  language  of 
the  learned  trial  judge:  "To  say,  then,  tbat 
a  poi-son  is  a  dangerous,  able,  and  seilitious 
agitator  Is  to  charge  him  with  being  a  dis- 
turber of  public  tranquility,  and  guil1.v  of 
acts,  by  writings,  siieeches,  or  otherwise, 
tending  to  the  breach  of  public  order,  all  of 
which  Is  Inimical  to  g<XKl  society  and  the 
highest  and  best  Interests  of  the  peo])le. 
Such  acts  and  conduct,  even  In  this  free 
country,  must  make  the  person  therewltb 
charged  an  object  of  public  distrust,  re- 
proach, and  contumely,  and  such  charges 
are  clearly  defamatory."    The  actloualHe- 
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quality  of  the  words  used  In  tlils  publica- 
tion ia  manifest  on  Its  face,  and  It  was  not 
necessary  to  allege  any  extrinsic  facts  and 
clraumstances  to  sbow  tbeir  meaning.  Or- 
der afl9rmed. 


KC^KBBRG  et  aL  v.  SGIII^SS  et  el. 

(Supreme  Court  of  Minnesota.   Nov.  15,  1S95.) 

Appbalablr  Osdbrs— Iksolvbhct— Dischasob  OV 
IiTBOLTBNT— Books  of  Account. 

1.  An  order  permitting  creflitors  of  an  In- 
solvent to  share  m  his  eslate  without  filing  re- 
leases of  their  debts  is  appsalable. 

2.  A  party  engosired  in  conducting  a  business 
which  requires  the  keeiring  of  boobs  of  account 
or  records  thereof  must,  in  order  to  comply  with 
the  proviBious  of  Gen.  St.  1894,  S  4249.  so  keep 
them  as  to  show  his  financial  condition,  and  fur- 
nish the  means  of  ascertaining  with  reasonable 
certain^  what  be  has  done  with  bis  projierty. 
If  they  meet  this  requirement,  ^ey  are  somdent, 
howerer  crude  they  may  be. 

3.  Evidence  held  to  Bunport  the  finding  of  the 
trial  court  to  the  effect  tnat  the  appellants  did 
not  ke^  «ach  books. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Henn^n  coun- 
ty; Robert  Jamison,  Judge. 

In  the  matter  of  the  assignment  of  Isaac 
Eckberg  and  others.  Insolvents,  the  court  per- 
mitted certain  creditors  to  share  In  the  dis- 
tributlon  of  the  estate  without  filing  releases, 
and  Insolvents  appeaL  Affirmed. 

W.  A.  Kerr  and  Dougherty  &  Peterson,  toe 
appellants.  Welch  &  Hayne  (Jones  &  Bab- 
cock,  ot  counsel),  for  re^ondents. 

START,  0.  J.  Petition  by  certain  creditors 
of  the  insolvents  to  be  permitted  to  share  in  the 
distribution  of  their  estate  without  filing  re- 
leases, as  provided  in  Gen.  St.  1894,  §  4248. 
The  trial  court,  upon  the  hearing  of  the  peti- 
tion, made  Its  order  permitting  the  creditore  of 
the  Insolvents  to  slmre  in  the  distribution  of 
the  estate  without  filing  releases  of  their  re- 
spective claims,  on  the  ground  that  the  in- 
solvents gave  a  preference  contrary  to  law, 
and  bad  not  kept  books  of  account  or  records 
from  which  their  true  financial  condition  could 
be  ascertained.  From  Ibis  order  they  appeal- 
ed. 

1.  The  respondents  made  a  motion  to  dis- 
miss the  appeal,  upon  the  ground  that  no  ap- 
peal lies  from  the  order.  The  order  was  made 
on  the  merits,  and  is  a  final  one,  in  a  special 
proceeding,  affecting  a  substantial  right,  and 
Is  appealable.  Gen.  St.  1894,  S  4247;  In  re 
Harrison,  46  Minn.  331,  48  N.  W.  1132. 

2.  If  either  one  of  the  grounds  upon  which 
the  trial  court  based  Its  conclusion  of  law  and 
Older  are  supported  by  the  findings  of  fact 
and  evidence,  the  order  must  be  atllrmed.  Con- 
ceding, without  so  deciding,  titat  the  finding 
as  to  the  giving  of  a  preference  is  insufficient, 
It  Is  clear  from  the  evidence  and  findings  of 
fact  that  the  oi-der  must  be  affirmed  upon  the 
givund  that  the  Insolveuts  did  not  keep  books 


of  account  or  records  of  tbeir  business  tram- 
actions,  as  required  by  section  42^. 

The  question  of  what  are  sufficient  books  of 
accotmt,  within  the  meaning  of  this  etatute, 
must  depend  upon  the  facts  of  each  particular 
case,  and  especially  upon  the  nature  and  vol- 
ume of  the  business  of  which  they  purport  U< 
be  a  recoi'd.  What  would  be  sufficient  in  odc 
case  would  be  insufficient  In  another;  henct' 
no  uniform  rule  can  be  laid  down.  No  par- 
ticular form  or  system  Is  required,  but  we 
^ai-e  of  the  opinion  that  a  person  who  te  cos- 
ductli^  a  business  requiring  the  keeping  of 
books  of  account  or  records  thereof  mtist,  to 
comply  with  the  statute,  so  keep  them  as  to 
show  his  financial  standing,  and  furnish  tb>' 
means  of  asceitalning  wltb  reasonable  cer 
talnty  what  he  has  done  with  his  proi)erty. 
If  they  meet  this  requirement,  they  are  suf- 
ficient, howevw  crude  they  may  be.  Tested 
by  this  rule,  the  evidence  In  this  case  amply 
supports  the  finding  of  the  trial  court  tliat  the 
books  kept  by  the  insolvent  were  Insufficient 
to  comply  with  the  statute.  The  evidence 
shows  that  the  Insolvents  were  merchants, 
having  a  main  store  in  the  city  of  Minneapolis, 
and  a  branch  store  at  Wahpeton,  N.  D.,  for  a 
time,  and  afterwards  at  North  Minneapolis; 
that  no  cashbook  was  kept  at  any  of  th.- 
stores,  and  no  Inventories  of  the  goods  sent 
from  the  main  store  to  the  branch  stores  wen 
made;  and  that  no  separate  account  of  tbe 
cash  received  from  tbe  branch  stores  was 
kept;  and  that  their  sales  and  expense  a^ 
counts  were  Incumplete  in  snbstantfal  j/u- 
tlculars.  Order  affirmed. 


STATE  ex  rel.  DAVIS  t.  PATTOX. 

(Supreme  Court  of  Minuesots.    Nov.  11,  iS85.> 

CocNTr  SuKVBTOKs— Transmisbion  or  Field 
Notes. 

Whfeie  one  contemplating  the  platting  of 
his  laud  aa  a  town  site  emploj-s  ttie  county  sur- 
veyor to  make  a  survey  of  it.  and  a  plat  is  made 
in  accordance  with  the  survey,  and  the  coontT 
surveyor  attaches  to  the  plat  his  official  certili- 
cate  in  the  form  prescribed  by  statute,  tbe  suitpj- 
Is  an  official  one,  and  the  record  of  it,  inclnding 
the  "field  notes  and  calculations,"  is  official, 
and  should  be  transmitted  by  the  caaatj  snrrerw 
to  his  successor  in  office. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  St  Louis  com- 
ty;  S.  H.  Moer,  Judge. 
;  Application  by  tbe  states  on  tbe  relation  «tf 
Fred  Davis,  against  William  B.  l*atton,  De- 
murrers to  defendant's  auBwer  were  over 
ruled,  and  relator  appeals.  Reversed  in  pan. 

Geo.  H.  Arbury  (M.  H.  Stanford,  of  coud- 
!  sel),  for  appellant.    Blllson,  Congdon  ftDI<t- 

'  Inson,  for  respondent. 

MITCHELL,  J.  Mandamus  to  compel  tbo 
defendant  (formerly  county  surveyor)  to  de- 
liver to  the  relator,  na  hla  successor  In  otfifv. 
"I  he  field  notes  and  calculations"  of  surveiv 
made  by  defendant  while  In  office,  which  plain 
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tiff  claims  are  public  property,  belonging  to 
(he  office  of  county  surveyor,  but  which  the  de- 
/eudant  claims  are  his  owd  private  property. 
The  case  comes  here  on  appeal  from  an  order 
jverruliDi^  plaintlfTs  demurrers  to  those  parts 
of  defendant's  answer  entitled  classes  Nos.  6, 
7,  8,  and  10,  respectively.  As  counsel  for 
plaintiff  admitted  on  the  oral  argument  that 
the  demurrer  was  propei-ly  overruled  as  to 
class  10,  and  as  It  clearly  was  so  as  to  class 
7.  It  only  remains  to  consider  those  parts  of 
tlie  answer  entitled  classes  0  and  8,  which  are 
innctlcally  the  same.  These  parts  of  the  an- 
swer admit  that  defendant  or  his  partner 
(who  was  his  official  deputy)  did  make  sur- 
veys of  the  lands  embraced  in  these  classes, 
^ut  allege  that  they  did  not  do  so  officially, 
l)ut  merely  In  a  private  capacity,  under  pri- 
vate contracts  with  the  owners;  that  after- 
(vards  plats  of  the  lands  were  made  without 
Ally  new  surveys  being  made;  that  the  only 
t>tticial  acts  done  by  him  in  respect  to  such 
lands  or  plats  was  to  attach  his  official  certlfl- 
oite  to  the  plats  in  the  manner  prescribed  by 
statute,  in  order  tlrnt  the  same  might  be  re- 
corded. We  construe  the  ansvs'er  as  admitting 
that  these  surveys  were  all  made  during  de- 
fendant's term  of  otHce,  and  that  he  has  in 
bis  possession  "the  field  notes  and  calcula- 
tions <^  each  survey."  We  also  construe  It  as 
admitting,  lutpliedly  at  least,  that  the  plats 
were  made  from  and  In  accordance  with  these 
aurveys.  and  that  defendant  attached  his  offi- 
cial certificates  to  these  plats  wholly  upon 
fhe  strength  of  these  surveys  which  he  or  his 
deputy  had  thus  made.  It  is  also  quite  ap- 
jiarent  tliat  the  surveys  were  made  with  ref- 
erence to  the  contemplated  platting  of  the 
lunds  Into  town  sites  or  additions  thereto.. 
The  statute  provides  tliat  the  county  smreyor, 
by  himself,  or  one  of  his  deputies,  "shall  exe- 
cute all  surveys  which  shall  be  ordered  by 
any  court  or  other  public  officer  within  his 
county,  or  upon  application  of  any  Individual 
or  corporation."  Gen.  St  3S94,  §  831.  Also 
that:  "He  shall  keep  a  correct  and  fair  rec- 
ord of  all  surveys  made  by  him  or  bis  depu- 
ties •  •  *  which  he  shall  transmit  to  his 
successor  in  office:  he  shall  also  number  such 
surveys  progressively,  and  shall  preserve  a 
copy  of  the  field  notes  and  calculations  of 
each  survey  Indorsing  thereon  Its  proper  num- 
ber, a  copy  of  which,  and  also  a  fair  and  ac- 
curate plat,  t(«ether  with  a  certificate  of  sur- 
vey shall  be  furnished  by  said  8Ur^'eyor  to  any 
I)erson  requiring  the  some."  Id.  S  Also 
that  "the  certificate  of  the  county  sui-reyor  or 
any  of  his  deputies  shall  be  admitted  as  legal 
evidence."  Id.  S  5T58.  The  statute  regulat- 
ing town  plats  provides  that  (except  in  cities 
Iwving  some  other  duly-constituted  officer  for 
that  purpose):  "Before  any  plat  hei^fter 
made  of  any  townsite,  division  thereof  or  ad- 
dition thereto,  can  be  recorded  in  the  office 
of  the  register  of  deeds  of  any  county  in  this 
state  it  shall  have  attached  thereto  a  certifi- 
cate of  the  county  sur%-t\vor,ct'rTifying  that  the 
monumenu  for  the  guidance  of  futuresun'eys, 


as  shown  on  the  plat  have  been  correctly  pla- 
ced; that  the  boundary  lines  of  the  land  are 
correctly  shown  on  the  plat.  •  •  •  It  shall 
be  the  duty  of  the  county  surveyor,  upon  the 
request  of  any  person  or  persons  desiring  to 
record  a  plat,  to  make  all  surveys  necesHary 
to  determine  the  accuracy  of  said  plat,  with 
all  possible  dlspatcli,  either  personally  or  bj 
his  duly  appointed  deputy;  and  if  the  survey 
of  the  plat  be  found  incorrect,  he  shall  notify 
the  persons  requesting  his  cei-tlflcate  of  such 
errors,  and  shall  not  attach  his  certificate  to 
said  plat  until  satisfied  that  all  errors  have 
been  corrected."    Id.  8  2307. 

We  are  not  called  on  to  consider  some  of 
the  questions  argued  by  counsel  (and  upon 
which  the  statutes  are  not  as  clear  as  might 
be  desired),  as,  for  example,  whether  all  sur- 
veys of  land  made  by  a  county  surveyor  dur- 
ing his  term  of  office  are  official,  and,  if  not, 
what  are  and  what  are  not  But  we  are  sat- 
isfied tlat  upon  the  facta  of  this  case  tlie  field 
notes  and  calculations  of  the  surveys  in  ques- 
tion are  public  pi-ojierty  pertaining  to  the 
ofilce  of  county  suiTeyor,  and  should  have 
been  transmitted  by  defendant  to  his  successor 
in  office.  While  the  statute  does  not,  in  ex- 
press terms,  re4iuire  the  county  surveyor  to 
transmit  to  his  successor  anything  but  the 
"record"  of  sur\-oys,  yet  It  is  clear  from  the 
provisions  for  the  preservation  of  "the  field 
notes  and  calculations,"  and  (or  furnishing 
copies  of  them  when  requested  (which  could 
only  be  eCCectually  done  by  keeping  them  iu 
the  county  surveyor's  office),  that  they  are  ei- 
ther to  be  deemed  a  part  of  the  "record,"  or 
to  stand  on  the  same  footing,  and  are  to  be 
trausmittcd  to  the  successor  In  office.  It  Is 
also  apparent  that,  to  enable  a  county  sur- 
Teyor  to  certifj'  to  the  accuracy  of  a  town 
plat,  he  must  either  have  made  the  earvey, 
or  make  a  practically  new  survey  himself,  'In 
order  to  test  the  accuracy  c£  the  one  already 
made.  In  the  present  case,  if  the  defendant 
himself  or  his  deputy  had  not  made  these 
surveys.  It  would  have  been  his  duty,  when 
when  called  on  for  his  certificate,  to  mal^e  the 
surveys  necessary  to  determine  the  accuracy 
of  the  plats.  Had  he  done  so.  It  is  con- 
ceded that  his  surveys  would  Imve  been  offi- 
cial, and  therefcH-e  that  his  field  notes  and  cal- 
culations would  have  belonged  to  the  office, 
and  should  have  been  transmitted  to  the  re- 
lator as  his  successor.  In  that  case  all  par- 
ties Interested  In  the  lands  covered  by  the 
plats  would  have  the  benefit  for  all  time  of 
the  field  notes  and  cnlculations  of  the  de- 
fendant. But,  inasmuch  as  defcudant  or  bis 
deputy  bad  themselves  made  the  Bur\'ey8 
from  which  the  plats  were  made,  he  wua  ou- 
abled  to  certify  to  their  correctness  without 
making  any  now  sm-vey.  To  permit  him  to 
withhold  the  field  notes  and  calculations  of 
the  veiy  surveys  upon  the  strength  of  which 
he  made  his  certificates  because  he  happened 
to  Iiave  made  the  surveys  before  he  inis  call- 
ed on  to  attach  his  official  certlfleatcs  ro  the 
plats,  would  defeat  one  of  the  maiu  liurinises 
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of  the  statute  requiring  the  certificate  of  the 
county  surreyor,  rather  than  that  of  some 
other  Borveyor.  It  Is  evident  that  theiie  sur- 
veys w»e  made  as  all  such  surreysaremade. 
One  contemplating  platting  his  lands  Into  a 
town  Bite  Is  practically  compelled  to  em- 
ploy the  county  surveyor,  for  no  one  else  is 
permitted  to  certify  to  the  plat,  and  no  one 
can  tiiithfully  certify  to  a  plat  unless  he  has 
made  the  smrey.  or  at  least  has  tested  the 
accuracy  of  the  one  already  made  by  some 
purvey  of  his  own.  When  a  man  thus  calls 
on  the  counly  surv^OT,  he  does  not  say  to 
him,  "I  want  you  to  make  an  official  sur- 
Ytfj"  nor  does  the  county  surveyor  ask  him 
whether  he  wants  an  official  or  an  uw^cial 
surrey.  While  nothing  may  be  said  on  the 
subject,  both  parties  understand  that  the  sur- 
vey Is  made  having  In  contemplation  the  mak- 
ing of  the  plat  from  It,  and  that,  when  the 
plat  is  made,  the  county  8urTeyor*s  certificate 
wlU  be  attached.  In  order  to  entitle  It  to  rec- 
ord. It  seems  to  us  that  after  all  this  18 
done,  to  allow  the  county  surt-eyor  to  wtth- 
hold  so  valuable  a  part  of  the  recwd  of  the 
survey  as  the  field  notes  on  the  pretext  that 
the  survey  was  an  unofilcial  one,  because  he 
made  It  before  he  was  called  on  to  attach 
Ills  official  certificate  to  the  map,  and  tiiat 
nothing  was  sold  about  the  surrey  being  an 
official  one,  would  be  to  sanction  an  evadon 
of  official  duty  by  a  mere  play  on  words.  Or^ 
der  affirmed  as  to  class  7  and  class  10,  and 
reversed  as  to  class  6  and  class  & 


DUNN  v.  STEVENS  et  al. 
(Supreme  Court  of  Minnesota.  Nov.  11.  1805.) 
Descent  uf  Houestead — Constitl-tiokjil  Law — 
Obligation  of  Costhacts. 
Under  the  law  in  force  prior  to  1880,  the 
homesteod  of  tlie  debtor,  upon  his  decease,  be- 
cniiie  iiBacts  for  the  payment  of  bis  debts,  sub- 
ject oul;  to  the  homestead  rights  of  liis  widow 
and  minor  children,  if  any.  iTie  Probate  Code 
of  1889  prorided  that  the  homestead  of  the  de- 
ceased shall  descend  to  his  heirs  generally,  in  the 
order  of  descent,  "free  from  all  debts  or  claims 
upon  the  estate  of  the  deceased."  Bdd,  that 
this  provision  is  invalid  as  respects  contracts 
made  before  its  eoactment,  for  the  reason  that  it 
impsiirs  their  obligation  by  Bo  oiaterially  affoct- 
ine  the  subsiHtins  remedy  as  to  subxiantially  lea- 
seu  tlieir  value. 
(Syllabus  by  the  Court.) 

Apical  from  district  court.  Blue  Earth 
county;  M.  J.  Severance,  Judge. 

Andrew  C.  Dunn  presented  a  claim  against 
the  estate  of  Nathaniel  Stevens,  deceased, 
which  was  allowed.  On  petition  of  the  heirs, 
decedent's  land,  bis  only  asset,  was  a»«igued 
08  a  hMuestead  to  the  heirs,  free  of  all  debts, 
which  order  was,  on  appeal,  affirmed  lu  the 
district  court,  and  Dunn  appeals.  Reversed. 

Benjamin  D.  Smith,  for  appellant  Lorln 
Cray,  for  reqxKidentB. 

MITCHELL,  J.  In  April,  ISSfi.  the  appel- 
lant, Dunn,  obtained  a  Judgment  against  Na- 


thaniel Stev«ia  for  over  $400.  At  Oiat  tloie, 
and  up  to  the  time  of  his  decease,  Stev«» 
owned,  and  occuirfed  as  his  hmnestead.  80 
acres  at  land.  In  April,  18D1,  Stevens  died 
Intestate,  leaving  snrvlTing  blm,  as  bto  only 
heirs,  nine  childr«i,  all  over  the  age  of  ma- 
jority; but  he  left  no  widow.  According  to 
'  the  statutes  in  force  In  this  state  at  the  time 
Dunn  obtained  his  Judgmeait,  the  80  acres 
would  have  been  assets  of  the  estate  of  Ste- 
vens for  the  payment  of  bis  debts,  and  would 
have  descended  to  his  heirs  subject  to  that 
charge.  McCarthy  v.  Von  Der  Mey,  42  Minn. 
180,  44  N.  W.  63;  McOowan  v.  Baldwin,  -K 
Minn.  477,  49  N.  W.  251.  The  law  In  this 
regard  was  <^nged  by  fbe  Probate  Code  ot 
1S89,  which  provides  that  the  homestead  of 
the  deceased  shall  descend  to  his  heirs,  ac- 
cording to  a  ^dfied  ordor  of  descent,  "free 
from  all  debto  or  claims  upon  the  estate  of 
the  deceased."  Gen.  St.  18^  |  4470.  In  the 
due  course  of  administration  Dunn  presented 
his  Judgment  as  a  claim  against  Stevens*  es- 
tate, and  it  was  flowed  by  the  probate  court, 
but  tbers  was  no  prc^r^  belonging  to  the 
estate  out  of  w  htch  to  pay  It,  unless  It  be  the 
land  referred  to.  Upon  petition  of  the  hdrs. 
the  probate  court  made  an  order  nHdgnIn? 
the  land  to  them,  "free  and  clear  of  all  delits 
and  claims  upon  the  estate  oS  said  deceased." 
This  ordei'  was,  on  appeal,  affirmed  by  the 
district  court,  and  Dunn  appeals  to  this  court; 
his  contention  being  that  the  land  was  sub- 
ject to  the  paymoit  <^  Us  claim,  and  sboidd 
have  been  applied,  as  far  as  necessary,  to 
that  purpose.  The  questiim  presmted  h 
whether  the  act  of  1888,  providlDg  that  land 
which  was  the  h<MueMead  of  an  Intestate  at 
the  time  of  his  death  sbonld  descwd  to  his 
heirs,  free  and  elear  of  the  debts  of  the  de- 
ceased, is  Invalid  as  to  debte  contracted  prlnr 
to  its  enactment,  because  It  impairs  the  oUi- 
gatlon  of  such  contracts.  ■  As  thia  Is  a  ques- 
tlm  arising  under  the  federal  coiutitatfcn, 
the  dedsiona  of  the  supreme  court  at  the 
United  States  are  necessarily  controlling.  We 
think  the  case  is  more  than  covered  by  the 
decision  of  that  court  in  Edwards  v.  Keatx^, 
96  U.  S.  SOS,  since  several  times  cited  with 
approval  by  the  same  court  The  constitu- 
tion of  North  Carolina  exempted  trtm  alt 
on  necutlon  a  homestead  not  exceeding  in 
value  11,000.  Prior  to  the  adoptUw  of  tbe 
constitution,  there  was  no  homestead  exemp- 
tion In  tliat  state.  The  court  held,  bi  tbe 
case  cited,  that  this  provision  of  tbe  constftQ- 
tlon  was  invalid  as  r^i'ds  contracte  made  be- 
fore its  adoption  because  it  Impaired  Hirir 
obligation;  that  the  remedy  subsisting  in  a 
state  when  and  where  a  contract  is  made, 
and  is  to  be  performed.  Is  a  part  of  ite  obllsa- 
tion,  and  any  subsequent  law  of  the  state, 
which  so  affects  that  remedy  as  sBbstantially 
to  Impair  and  lessm  the  value  of  the  cmi- 
tract,  impairs  Ite  obligation,  and  is  fortildden 
by  the  constitution.  Whatever  may  be  thombt 
.  of  the  correctness  of  that  decision,  and  wbst- 
I  ever  donbta  may  remain  as  to  Jnat  1k>v  tu 
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that  court  may  hold  that  a  state  may  go  In 
changing  the  remedy  vltlKKit  ImiHUrlng  the 
obllgatlMi  of  exlBting  contracts,  the  doctrine 
of  the  court  clearly  la  that  any  statute,  en- 
acted after  a  contract  Is  made,  -nrblch  so  ma- 
terially increases  tiie  exemptions  to  the  debt- 
or as  to  substantially  impair  or  lessen  the 
value  of  the  contract  Is,  as  respecta  it,  tn- 
ralid.  That  Dunn's  jndgment  was  a  con- 
tract goes  without  saying.  VoAer  the  laws 
In  force  vrhea  It  was  rendered,  this  land 
would,  upon  Sterens*  death,  have  become  as- 
sets for  the  payment  of  the  judgmeot,  subject 
only  to  the  rights  of  the  surviving  beneflcla- 
ries.  If  any,  of  the  homestead  exemptiw, 
which  were  the  widow  and  minor  children. 
As  Sterens  left  ntither  widow  nor  mtnoi* 
children,  the  entire  estate  In  the  land  would, 
on  his  deatii,  have  become  subject  to  the  pay- 
ment of  his  debts.  But  the  act  of  1889  pro- 
Tides  that  the  homestead  shall  descend  to  the 
belrs.  free  and  clear  of  all  delits  against  the 
deceased,  thos  exempting  or  withdrawing 
from  the  payment  of  debts  property  which 
previously  was  subject  to  their  payment 
That  this  would  substantially  Impair  or  les- 
sen the  value  of  tbe  contract,  within  the 
meaning  of  Edwards  v.  Kearzey,  is  sclf-evl- 
dont,  as  is  illustrated  by  the  prraent  vaae, 
where  it  renders  Dunn's  judgment  absalutc4y 
wortliless.  Viewed  as .  a  mere  exemption 
law,  It  Is  much  more  obnoxious  to  the  fetleral 
coustItutl(m  than  was  the  constitution  of 
North  Carolina.  In  that  state  the  exemp- 
tion was  limited  to  91.000  in  value.  In  tbi» 
state,  tbe  limitation  being  (me  of  area  and 
not  of  value,  the  h<Mnestead  may  be,  and 
often  Is,  worth  many  thousands  of  dollars. 

But  In  still  another  respect  Is  the  a[^l- 
Iant'8  case  much  stronger  than  Edwards  v. 
Kenraey.  In  North  Carolina  the  exemption 
was  in  fiarvM  ot  the  dehtM  hlms^,  and  beoeo 
might  be  the  means  of  enabling  him  to  ae- 
cnmnlate  other  property  with  wUch  to  pay 
hlfl  debta  But,  under  the  law  of  1SS8,  tbe 
so-called  exemption  Is  In  tevor  of  heirs  who, 
twwever  wealthy  they  are  or  may  become, 
are  not  liable  for  the  debts  of  their  ancestor. 
Neither  Is  tbe  exemptlMi  limited  to  the  Cam- 
lly  of  the  deceased,  nor  to  those  dependent  on 
blm  for  support,  but  extends  to  the  next  of 
kin  of  the  remotest  degree.  Indeed,  the  act 
of  1888  is  not.  In  any  prc^r  sense,  an  ex- 
emption law.  An  exemption  law,  properly 
atieaklng,  is  one  exempting  the  pr(q)erty  of 
tlie  debtor  from  seizure  and  sale  for  his  own 
debts  for  the  beneAt  of  himself  and  family. 
But  this  act  assumes  to  exempt.  In  favor  of 
heirs  f^neraHy,  the  property  of  their  ancestor 
from  hla  debte,  without  reference  to  their  re- 
lation to  blm  or  their  own  ftnauclal  c(mdl- 
tlon.  They  may  be  mUlIonalrca,  and  so  dls- 
untly  connected  with  the  deceased  as  to 
have  no  claim,  legal  or  equitable,  upon  his 
iKJunty.  In  short,  tbe  act  Is  a  mere  attoupt 
to  take  the  property  of  the  ancestor,  of  an 
ittdcflnlte  and  practically  unlimited  value, 
and  give  It  to  third  parties  without  first  pay- 


ing his  debts  out  of  IL    It  is  no  answer  to 
thli  to  flay  that  the  homestead  Is  not  subject 
to  sale  for  debts  during  the  life  of  the  debtor, 
j  and  that  the  debtor  himself  might  have  sold 
I  It  without  subjecting  it  to  the  payment  of 
I  his  debts    It  Is  enough  to  say  that  he  did 
I  not  do  so,  and  that,  if  he  had  sold  It,  pre- 
sumably he  would  have  received  ft>r  It  otlier 
;  property,  which  would  not  have  been  exonpt. 
i  or  would  have  purchased  another  homestead 
with  the  proceeds.  A  debtor  can,  at  any  time 
before  a  specific  lien  attaches,  sell  or  squan- 
der any  of  his  proper^,  but  Oiat  is  no  reason 
I  why,  In  cose  he  does  not  do  so,  the  leglsla- 
■  tare  may  give  it  to  his  heirs,  at  his  decease, 
'  free  trom  tbe  payment  of  bis  debts. 
[    Our  conclusion  is  that  the  provision  of  the 
'  Probate  Code  of  1SS8,  tbat  the  homestead  of 
a  deceased  person  shall  descend  to  his  heirs. 
:  free  and  clear  of  all  debts  and  claims  upon 
I  tbe  estate  of  the  deceased,  so  affected  the 
I  subsisting  remedy  as  to  sabstantlally  lessen 
I  tlie  value  of  existing  contracts,  and  hence  fm- 
Impalr  their  obligation,  and  Is  therefore  In- 
valid as  respects  contracts  made  prior  to  Its 
I  enactment.   Tbe  land  In  question  Is  snbjei't 
I  to  the  paymmt  of  the  debts  of  the  decaised, 
'  and  should  not  have  been  ofiMgoeA  to  his 
heirs  until  those  debts  are  all  paid.  Order 
reversed, 

I 

ROSOMOND  et  a1.  v.  NORTHWESTERN 

AUTOGRAPHIC  REGISTKR  CO. 

;  (Supreme  Court  of  Minnesota.    Nor.  11,  189r>.> 

VoLOaTART  PaTHBNT  —  RSCOVBRY  —  SSOOXDAKT 

EviDBifOB — COBPOBATIONS — FoWEK 

OF  Oeneral  Hak'agbr. 

1.  The  plaintiff  Rosemond,  being  the  presi- 
dent and  general  manager  of  the  defendant,  a 
bosineu  corporation,  with  faU  control  of  the 
management  of  itfi  batioess,  inclodine  authority 
to  handle  and  disburse  its  funds,  '*aud  providti 
the  same,"  requested  tbe  plaintiff  Campbell,  a 
Stockholder,  to  Join  him  in  advanciiu;  the  money 
to  pay  a  matured  debt  of  the  defendant  for  the 
payment  of  which  it  tiad  no  funds.  PInintift'd 
thereupon  jointly  advanced  ttie  funds  niid  pnid 
i  the  debt.    In  an  action  to  recover  for  money 
I  paid  to  defendant's  use.  Md  that,  in  payl^  de- 
fendant's debt,  plaintiffs  were  not  mere  toIuu- 
I  teers.  and  were  entitled  to  recovep, 
I        2.  Also,  that  a  proper  foimdation  was  laid 
;  for  the  introduction  of  secondary  evidence  of  the 
'  Drovisions  of  defendant's  Iqr-laws  as  to  the  aa- 
I  tliority  of  Rosonond  as  pieiident  and  general 
i  manaeer. 

3.  Also  that,  under  the  focts  stated,  Rose- 
I  mond  bad  implied  authority  to  borrow  or  provide 

!  fimds  with  wliich  to  pay  the  debts  of  the  defend- 
j  ant  in  the  due  course  of  its  bueiness,  even  in  the 
!  absence  of  any  erpress  authorization  in  the  by- 
<  laws  or  by  format  resolution  of  the  directors. 

4.  Also  that,  upon  tbe  evidoice.  It  was  a 
Question  for  the  jury  whether  the  bill  paid  by 
plaintifFii  n  as  the  debt  of  the  defendant 

(Syllabus  by  tbe  Coort.) 

Appeal  from  district  court,  Ramsey  county; 
J.  J.  EgOD,  Judge. 

Action  by  Fred.  L.  Roiiemoud  and  Charloa 
M.  Campbell  against  tlio  Xorthn-estern  Auto- 
graphic Reglstei'  Company.    Jud^pueiit  Wtt4 
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OTdered  for  defendant,  and  plaintiffs  appeaL 
Reversed. 

P.  B.  Tiffany,  for  appellants.  Edwin  A, 
Jaggard,  for  respondent. 

MITCHELL.  J.  Tb)s  was  an  action  to  re- 
cover for  money  alleged  to  have  been  paid  by 
plaintiffs  to  the  use  of  the  defendant,  and  at 
Its  instance  and  request.  The  answer  was  a 
general  denial.  Tbe  evidence  on  part  of  tbe 
plaintiff  was  to  the  effect  that  Rosemond  was 
the  preddent  and  treasurer,  as  well  as  the 
general  manager,  of  the  defendant,  with  full 
power  of  control  over  Its  busineas,  with  aa- 
thotity  to  handle  and  disburse  tbe  funds  and 
provide  tbe  same;  tliat  a  debt  from  defendant 
to  the  National  Antograpblc  Register  Company 
for  BOO  autographic  registers  became  due; 
that,  defendant  having  no  funds  with  which 
to  pay  the  same,  Rosemond,  as  manager  of 
the  company,  with  power  to  act  In  such  au 
emergency,  requested  Campbell,  who  was  a 
stockholder  In  defendant's  company,  to  join 
him  In  providing  funds  with  which  to  meet 
tbe  bill;  that  thereupon  Rosemond  and  Oamp- 
bell  executed  to  tbe  Nati<nial  Couyiany  their 
Joint  notQ  for  the  amount  of  its  bill  against 
defendant  Tbls  note  the  plaintifCs  subse- 
quently paid.  Tbls  is  the  money  sought  to 
be  recova%d  for  in  this  action.  It  Is  hardly 
necessary  to  say  that  the  transaction  stancis 
predsely  as  If  plaintiff^  In  the  first  instance, 
bad  paid  tbe  bill  In  cash.  Instead  of  giving 
tlieir  note  for  it.  So  far  as  appears,  the  de- 
fendant avaUed  itself  of,  and  still  retalm^  the 
braeflt  of  the  transaction.  The  ti'lal  cotut  di- 
rected a'  verdict  for  the  defmdant,  ca  the 
ground,  as  Is  indicated  by  the  recwd,  that  tbe 
plalntllfs,  In  paying  this  debt,  were  mere  vol- 
unteers. It  U,  of  course,  familiar  law  that 
nobody  can  make  UmseU  the  creditor  of  an- 
other payli^  that  other's  debt  against  bis 
will  or  without  his  consent.  But  this  rule 
bas  no  application  to  tbe  facts  of  this  case. 
According  to  tlie  evidence,  Rosonond,  aa  de- 
fendant's president  and  general  manager,  had 
full  authority  to  disburse  its  funds  In  payment 
of  its  debts,  and  to  provide  funds  for  that 
purpose.  It  was  immaterial  whether,  in  case 
of  a  want  of  tanda  with  which  to  meet  a  debt 
of  tbe  defendant,  he  paid  the  money  himself. 
Individually,  or.  In  behalf  of  the  company, 
procured  another  to  do  so.  In  either  case,  it 
would  be  paid  at  the  request  of  the  defend- 
ant, and  tbe  promise  to  repay  It  would  be  im- 
piled. 

It  is  urged,  however,  that  Hieee  was  no 
competent  evidence  of  Rosemond's  antbority 
to  borrow  money  in  behalf  of  the  defendant 
This  contention  is  predicated  upon  tbe  fact 
that  only  sccondaiy  evidence  of  the  provisions 
of  defendant's  by-laws  was  taitroduced,  and 
tbls  Inq)roperly,  under  defendant's  objecticm 
nnd  exception.  We  need  not  consider  tbe  con- 
tention of  defendant's  counsel  that  this  objec- 
tion and  exception  Is  available  to  bim  ou 
piaintlfte'  appeal,  so  as  to  entitle  blm  to  have 


the  evidence  disregarded,  If  Impropo'ly  admit- 
ted, because,  In  our  opinion,  a  proper  foonda- 
tlon  was  laid  for  tbe  Introduction  of  secondary 
evidence.  When  the  aecondaiy  evidence  was 
objected  to,  plaintiffs'  counsel  stated  la  open 
court  that  he  had  ^ven  defendant's  counsel 
notice  to  produce  the  by-la\^'a  and  records  or 
the  corporation,  and.  In  response,  deCendaot's 
counsel  admitted  that  be  itad  received  and 
accepted  such  service,  and  neither  objected  to 
tbe  sufliclettcy  of  the  notice  nor  offered  to  pro- 
duce the  by-laws  or  records.  This  was  auffl- 
cient  although  the  notice  Itself  was  not  pro- 
duced. But  if  Roaemond  was  general  man- 
ager of  defendant's  business,  with  full  power 
of  control  over  the  same,  he  would  have  Im- 
plied antbority  to  procure  money  to  meet  it< 
bills  in  due  course  of  business,  even  in  the  alt- 
sence  of  any  express  authorization,  tither  iu 
the  by-laws  or  by  formal  resolutimi  of  the 
board  of  directors. 

The  most  earnest  contention,  however,  of  d^ 
fendant  Is  that  It  did  not  appear  fliat  tbe  biU 
of  the  National  Company  was  the  debt  of  tbe 
defendant  but  on  the  contrary,  that  it  did 
appear  that  It  was  ibe  Individual  debt  of 
Rosemond  himself,  and  therefore  the  trial 
court  was  right  In  directing  a  verdict  al- 
though he  might  have  given  tbe  wrong  reason 
for  it.  The  evidence  on  some  points  bearing 
on  tbls  question  is  somewhat  olncure  and  In- 
definite, bat  It  at  least  made  a  case  for  du- 
Jury.  It  would  seem  that  the  original  ood- 
tract  for  the  sale  (tf  tbe  600  registers  ms 
made  with  Rosemond,  Individually,  befttre  the 
organizatlrai  of  the  defendant,  but  aa  promot- 
er of  tbe  contemplated  corporation;  that  tliii 
contract  provided  for,  or  at  least  contemp'al- 
ed,  tbe  organisation  of  tbe  defendant;  and 
that  when  orgaiUsed,  the  contract  lefierred  to 
should  be  transferred  to  It;  also  that  tn  pur 
soance  of  such  understanding,  after  the  de- 
fendant was  organized,  the  contract  was 
tnuufeamd  to  and  acoei^ied  by  It  and  thsi 
tbe  National  Cimvany  agreed  to  the  ttansftr. 
It  does  not  aroeor  at  what  date  tbe  contract 
was  assigned  to  and  accepted  by  the  defend- 
ant althougb  thero  Is  evidence  that  the  r^Lt- 
t^  were  billed  to  and  received  by  it  Is 
view  of  tbls  and  other  erld^ice  In  tbe  cas?. 
the  question  whether  the  debt  was  that  of  tlie 
defendant  or  of  Rosemond  himselt  was  8 
guesllon  tt«  tbe  Jury,  notwitbstandlug  that 
Campbell  stated,  on  cross-examination,  that 
the  bill  was  ^id  before  the  asdgnment  of 
the  contract  to  tbe  defendant,  and  notwiOi- 
standlng  that  his  statement  might  Imp^y  tliat 
it  was  paid  as  part  of  tbe  910,000  which  Rose- 
mond had  agreed  to  pay  Into  the  treasury  of 
the  ^fendant  when  orgaifiaed. 

The  precise  relation  of  the  NntliHial  Com- 
pany and  the  local  companies  and  their  iwv 
meters  to  each  other,  and  thQ  exact  nature  of 
Uielr  dealings  with  eadi  other,  are  left  some- 
what In  obscurity;  bat  we  are  not  inclined  to 
treat  tiie  evidence  on  these  matters  ovtr-erit- 
ically,  especially  as  tbe  question  whether  this 
bill  was  the  debt  of  tbe  defendant  or  of  Rose- 
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mcmd  does  not  appear  to  have  been  particu- 
larly to  the  mind  of  the  court,  nor  to  have 
been  the  gi-ound  upon  which  he  directed  a  ver- 
dict With  reference  to  another  trial,  it  may 
be  proper  to  add  tiiat,  If  liosemond  had  agreed 
with  the  National  Company  to  organize  the 
defendant  company,  and  to  transfer  to  it, 
when  organized,  the  contract  for  the  sale  of 
the  registers,  thus  rendering  him  a  mere  trus- 
tee of  the  contract  for  the  contemplated  cor- 
poration, and  if  the  defendant,  after  it  was 
organized,  accepted  and  adopted  the  contract 
as  Its  own,  then  it  took  it  with  Its  burdens 
as  well  as  Ita  benefits,  and  it  would  be  imma- 
terial whether  plaintiffs  advanced  the  money 
before  or  after  the  formal  asaigument  of  the 
contract  to  the  defendant  In  either  case  it 
would  be  money  paid  to  defendant's  use.  Or- 
der reversed,  and  new  trial  directed. 


NALLY  T.  MALET. 
(Supreme  Couit  of  Minnesota.    Nov.  U,  189o.) 
TKESPABa— Hiohwj^t. 
Evideace  held  InsofiSdent  to  prove  the  lay- 
ing out  of  a  highway  under  the  statute. 
(Syllabus  by  the  Court) 

Appeal  from  district  cour^  Sibley  county; 
Francis  C^dwell.  Judge. 

Action  in  trespass  by  Johanna  Nally 
against  John  Maley.  From  an  order  deny- 
ing a  new  trial  after  verdict  for  defendant, 
plalutifT  appeals.  Reversed. 

W.  U.  Iieemau  (Stevens.  O'Brien,  Cole  & 
Albrecht,  of  counn^l),  for  appellant  Ed.  H. 
Huebner  and  Jas.  McHale,  for  reepcmdent 

MITCHELL,  J.  Action  for  trespass  upon 
real  property.  The  allegations  of  the  com- 
plaint are  that  plaintiff  was  the  owner  of 
a  quarter  section,  and  that  defendant  unlaw- 
fully entered  upon  it  with  a  team  and 
wagon  to  plaintiff's  damage  one  dollar.  The 
answer  was  that  the  locus  in  quo  was  a  pub- 
lic highway.  It  was  conceded  on  the  trial, 
and  the  court  so  Instructed  the  jury,  that 
tbere  was  a  public  highway  across  plaintiff's 
land,  the  only  controversy  being  whether 
the  locus  of  the  alleged  trespass  was  within 
or  without  its  boundaries.  The  court  fur- 
ther instructed  the  Jury,  In  substance,  tliat 
If  the  public  right  of  way  across  plaintiff's 
land  was  acquired  merely  by  either  common- 
law  dedication  or  by  user,  there  was  no  evi- 
dence that  the  place  of  the  alleged  tres- 
pass was  any  part  of  the  highway.  There- 
fore, in  order  to  establish  his  defense.  It  was 
Incumbent  on  defendant  to  prove  that  a  pub- 
lic road,  four  rods  wide,  had  been  laid  out 
in  the  manner  prescribed  by  the  statute, 
and  that  the  place  of. the  alleged  trespass 
was  within  the  limits  of  such  road.  These 
rulings  of  the  court  were  not  excepted  to  on 
the  trial,  and  their  correctneps  Is  not  chal- 
lenged here.  The  court  then  left  it  to  the 
jury  to  dctennlne  whether  a  road  bad  been 


laid  out  according  to  statute,  and,  if  so, 
whether  the  place  of  the  alleged  trespass 
was  within  its  boundaries.  He  also  instruct- 
ed them  that,  If  they  found  both  of  these 
questions  In  the  atHrmative,  their  verdict 
must  be  for  the  defeutlant,  but  otherwise  for 
the  plaintiff.  The  verdict  was  for  the  de- 
fendant. 

The  only  question  that  we  find  It  ueces- 
sary  to  consider  Is  whether  there  was  evi- 
dence sutficlcnt  to  Justify  the  jury  In  find- 
ing that  a  highway  had  been  laid  out  ac- 
cording to  the  statute.  As  the  court  eald  to 
tbe  jury,  there  were  pnictioally  no  records 
in  existence  showing  the  laying  out  of  a 
highway  or  its  location.  An  attempt  was 
made  to  prove  It  by  secondary  evidence,  it 
being  claimed  that  the  records  had  been 
lost  An  examination  of  the  record  satis- 
fies us  that  the  evidence  was  wholly  In- 
sufficient to  prove  the  laying  out  of  a  hlgli- 
way  under  the  statute,  or.  If  laid  out,  that 
it  Included  the  locus  of  the  alleged  tres- 
pass. Most  of  the  evUlonce  that  was  in- 
troduced had  reference  to  the  attempt  to 
lay  out  a  road  in  1807;  but  this  was  of  no 
materiality,  because,  as  we  understand  it, 
It  is  not  claimed  that  the  road  then  attempt- 
ed to  be  laid  out  Included  the  place  of  the 
trespass.  The  claim  is  that  this  was  ef- 
fected by  a  change  of  location  made  in  18GS. 
But  as  to  what  was  done  to  effect  this 
change,  or  how  or  where  It  altered  the  orig- 
inal road,  the  evidence  is  of  altogether  too 
indefinite  and  uncertain  a  character  upon 
which  to  base  any  conclusion.  An  attempt 
Is  made  to  sustain  the  proceedings  on  the 
ground  that  the  then  owner  of  tbe  land  ac- 
cepted the  damages  awarded  him,  and  that, 
therefore,  he  and  those  in  privity  with  him 
are  estopped  from  asserting  that  the  road 
was  not  lawfully  laid  out.  The  evidence 
that  the  owner  ever  did  accept  damages, 
and,  if  so,  for  what,  is  wholly  Insufficient. 
The  damage»  claimed  arc  merely  nominal; 
and  we  fall  to  see  that  the  result  of  the  liti- 
gation will  have  much,  If  any,  tendency  to 
settle  definitely  the  only  question  of  any 
sort  of  Importance,  to  wit  the  location  and 
boundaries  of  this  highway.  It  la  therefore 
with  regret  that  we  feel  compelled  to  re- 
verse. 

Order  reversed,  and  new  trial  granted,  but 
without  statutory  coste  to  plaintifC. 


MAXWELL  T.  CAPEHART  et  al. 

(Supreme  Court  of  Minnesota.    Nov.  11,  1895.) 

OuARAKTi  OP  Note— Const itucTioN—RionTB  asd 
Liabilities  of  Ocaran'toh. 

1.  One  S.  executed  to  M.  a  promissory  note, 
and  also  a  chattel  mortKage  to  aecure  its  paj*- 
ment.  At  the  same  time,  and  as  part  of  the 
Mme  transactioo,  before  tbe  delivery  of  the  note, 
and  for  the  purpose  of  giving  it  credit  C.  indoned 
on  the  note  the  following  guaranty :  "For  value 
recdved,  I  hereby  guaranty  tbe  payment  of  tbe 
within  nota  dikhi  auignment  to  me  of  tiie  mort- 


Digitized  by  Google 


328 


\0RTHWI3ST£BN  REFOaTEB,  VoL  64. 


(Mlm. 


icaee  accompanying  the  sBine."  Held,  tbat  this 
did  not  mean  tiiat  the  asrifEnment  of  the  mort- 
RttKe  to  C.  was  to  be  a  condition  precedeut  to 
the  KuaraDty  becominj;  operative  aa  a  coutract, 
but  merely  that  upon  payment  of  tlie  note  C. 
should  be  entitled  to  an  aa^ignmeDt  of  the  mort- 
(taee. 

2.  After  the  maturity  of  the  note,  M.  ten> 
dcred  C.  an  assignment  of  the  morteaRC,  and  de- 
manded payment  of  the  note,  which  C.  refused. 
Thereupon  M.  foreclosed  the  mortgage,  and  ap- 
plietl  the  proceeds  towards  payment  of  the  note. 
Held,  that  by  so  doing  M.  did  not  release  C.  from 
his  liahility  as  guarantor  for  the  deficiency. 
(Syllahns  by  the  Court) 

Appeal  from  district  court,  Ramsey  county; 
Charles  E.  Otis,  Judge. 

Acti(m  by  Mary  J.  Maxwell  agalost  A.  R. 
Capehart,  Cornelius  Williams,  and  William 
Thompson.  Judgment  was  ordered  for  pUiin- 
tlll,  and  defendants  appeal.  Affirmed. 

J.  a  Micbad,  for  appeUanta.  James  ScIkmiii- 
niaker,  for  respondent. 

MITCHELL,  J.  Action  On  A  mspetweAeoM 
bond  executed  by  defendant  CapelMrt  as  prin- 
cipal and  his  codefendanta  as  sureties  wpon 
an  appeal  to  this  court  from  a  Judgment  In 
favor  of  plaintiff  and  against  defoidant  Cape- 
hart  and  one  Schwartz,  and  which  was  af- 
firmed In  Maxwell  v.  Schwarti,  B6  Minn.  414, 
57  N.  W.  141.  The  facts  are  that  Schwarts 
executed  to  plaintiff  a  promissory  note,  and 
also,  as  security  for  Its  payment,  a  mortgage 
on  chattel  property.  At  tlie  same  time,  and 
as  part  of  the  same  transaction,  and  before  the 
dolivery  of  the  note,  and  for  the  purpose  of 
giving  it  cretllt,  Oai»eliart  Indorsed  thereon: 
"For  value  received.  I  hereby  guaranty  the 
payment  of  the  within  note  upon  assignment 
to  me  of  the  mortgage  accompanying  the 
same''  (meaning  the  Schwartz  mortgage).  This 
Is  the  note  and  guaranty  upon  which  the  judg- 
ment referred  to  was  recovered,  ^fter  the 
maturity  of  the  note,  and  before  action  tuere- 
on,  the  plaintiff  tendered  Cnpehart  an  assign- 
ment of  the  mortgage,  and  demanded  payment 
of  the  note,  and  from  that  time  until  the  fore- 
closure of  the  mortgage,  as  hereinafter  stat- 
ed, the  plaintiff  contintied  ready  and  wtlllDg  to 
give  him  such  assignment  on  condition  that  he 
pay  the  note;  but  Capehart  refused,  and  con- 
tinued to  refuse,  to  accept  the  assignment  or 
IMiy  the  note.  After  plaintiff  obtained  Judg- 
ment on  the  note,  she  in  good  faith,  and  for 
the  purpose  of  pi-eservlng  the  security,  took 
posseKsIon  of  the  mortgaged  property,  and  sold 
it.  pm-suant  to  a  power  of  sale  In  the  mort- 
gage, and  the  proceeds,  less  the  reasonable 
costs  and  expenses  of  sale,  have  been  credited 
on  the  Judgment.  The  contention  of  Capehart 
is  that  his  guaranty  was  uot  absolute,  but  only 
conditional  upon  philutiff's  assigning  the  mort- 
gage to  him,  and  that  by  foreclosing  the  mort- 
gage she  has  disabled  herself  from  perform- 
ing this  condition.  We  think  that  this  con- 
tention is  without  merit.  In  view  of  the  clr^ 
cumstaoces  imder  which  It  was  executed.  It  Is 
manifest  t^t  the  language  of 'the  guaranty 
does  not  mean  that  the  assignment  of  the  mort- 


gage was  to  be  a  ccmditlon  preosdent  to  iti 
becoming  operative  aa  a  contract,  but  merdy 
that  upon  payment  of  the  note  Capehart 
should  be  enttlfed  to  an  aarigmnent  <a  tbe 
mortgage.  The  goannty  was  a  present  udcod- 
dltlonal  contract,  althoogh  it  may  have  provid- 
ed tliat  Its  performance  by  Capebart.  and  the 
assignment  of  tbe  mortgage  to  him  by  piaia- 
tiff,  should  be  ooncnrrcnt.  Tbe  mortgsge  and 
tbe  guaranty  were  cnmnlative,  and  not  slter- 
natlre,  secnrltles  to  pilalntlfr  for  the  payment 
of  the  note,  and  she  wna  not  put  to  any  Sec- 
tion as  to  vAlch  she  would  restwt  In  tbe  alt- 
senoe  of  any  formal  assignment,  tbe  mortga^ 
would,  in  equity,  have  btionged  to  Capehart 
i^Kiti  his  paying  tbe  note.  Tlie  object  of  tbe 
scHsUed  "condition"  was  mere^  to  secure  to 
him  a  formal  assignment  of  the  1^1  title  to 
the  mortgage,  wblcb  would  bave  been  equita- 
bly his  wltbout  it.  If  he  had  paid  the  note  Iw- 
tore  the  mortgage  bad  been  foreclosed,  he 
would  bare  been  entitled  to  sneta  an  astigu- 
ment  But  If  It  bad  been  assigned  to  blm.  sU 
the  use  be  could  have  made  of  It  would  hara 
been  to  rdmburse  himself  for  what  be  bad 
paid  for  his  principal  The  same  result  lias 
been  reached  by  plaintiff's  enforcing  the  mort- 
gage, and  applying  the  proceeds  on  the  debt 
Thla  she  bad  a  right  to  do,  at  least  after  Cape- 
hart's  refusal,  and  by  so  doii%  she  did  not 
lease,  Capebart  from  bis  liability  on  his  guar- 
anty for  tbe  ddlclency.  Neither  la  there  any 
merit  In  tbe  claim  tbat  Capehart  should  he 
credited  with  the  value  of  the  mortgaged  pnift- 
erty  Instead  of  wliat  It  realized  upon  irlmt 
we  must  assume  was  a  fair  and  hixiest  sole. 
Order  affirmed. 


TOUETBLOT  T.  REED  et  sL 
SAME  T.  PAULSON  et  al. 
(Sunreme  Conrt  of  Minnesota.    Not.  11,  189o.> 
NscoTUBLE  Lnbtuuhexts— Action  bt  Indorsee 

— BOSA  FlDB  PCHCBASEH — ACCOMMO- 
DATION Papsr. 

1.  In  aa  action  hy  an  indotaee  for  valoe  be- 
fore maturi^  of  netfotiable  paper,  hdd,  tbat  tbore 
was  no  evidunce  to  impeach  the  good  faith  of  the 
Indorsee  iu  tbe  piiixhase  of  the  pnper. 

2.  Mere  notice  that  a  note  is  accmnmoJa- 
tlon  paper  will  not  prevent  an  indorsee  for  Talne 
in  the  ordinary  course  of  business  from  b^in?  » 
bona  fide  purchaser,  nor  impose  upon  him  tlie 
duty  of  inquiring  as  to  the  particular  pniposr  for 
which  it  was  executed.  In  tbe  absence  of  oodn 
to  the  contrary,  he  has  a  right  to  assume  that  it 
was  executed  for  the  purpose  of  being  sold  ot  dis- 
counted by  the  payee  la  the  usual  coarse  of  bnsi- 
ness. 

8.  Neither  Is  It  snffleieut.  to  affect  tbe  title 
of  an  indorsee  for  value  before  maturity,  that 
there  were  drcumatances  known  to  bim  thst 
would  have  put  a  reasonably  prudent  maB  upon 
inquiry,  ooless  these  circutcstances  were  such  n 
to  justify  the  conclusion  that  the  altsenoe  of  in- 

?uiry  amounted  to  bad  faith, — that  the  abstinenw 
rom  inquiry  arose  from  a  belief  or  smpici-in 
that  inquiry  would  disclose  a  vice  in  the  paptT. 
Under  the  rule  applicable  to  the  transfer  of  ne- 
gotiable paper  under  tbe  law  merchant,  thequi*' 
tioQ  is  one  of  good  or  bad  faith,  and  aot  of  diif 
(icnce  or  negliRcnce. 
(Syllabus  by  the  Court) 
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Appeals  from  disti'Ict  court,  Hcaneplu  cona- 
ty;  Cbarl«B  B.  BlHott.  Judge. 

Sei>nr»te  acHons  by  E.  C.  Tourtelot,  re- 
ceiver of  tbe  Chemical  National  Bank  of 
Ohiciiffo,  against  Louts-  A.  Ueed  and  Alden 
J.  Btetbeu,  and  M.  A.  Paislaon  and  Alden  J. 
IJleilMii.  I-'roM  orders  Rpantlug  new  trials 
after  vwdlct  for  plafBtltf  lu  eacb  case,  piain< 
ttff  appeals  RevonMd. 

Bunn  &  Hodly,  lor  appellant.  Louis  A. 
Kuud,  in  pro.  per.  GJertseB  Jk  Itaad,  foe  t»- 
spoudenta. 

MITCHELL,  J.  Tbe  questions  presented 
by  tiiese  appeals  are  so  nearly  identical  that 
tbe  two  cases  can  be  considered  together. 
Tbe  actions  were  brought  by  the  plaintiff, 
as  receiver  of  the  Chemical  Nutional  Bank 
of  Clticago,  upon  ncgotlAbU:  in'oujlssory  notes 
executed  by  the  defendants,  respectively,  to 
one  Bletheu,  and  by  him  iuduii^d  and  trans^ 
ferred  before  maturity  to  tbe  bank  named. 
In  both  eases  tbe  substance  of  the  answers 
was  that  Bletben  iuformed  tbe  defeiwlaBtB 
I  hat  he  held  $1,000  of  tbe  stock  of  the  Bank 
of  New  England,  which  Ue  desircU  to  "carry 
uluujr''  until  lie  couhi  tind  a  purchaser  there- 
fur,  and  requested  the  drfend»nts,  respective- 
ly, to  permit  the  stock  to  be  tiiLusferred  to 
them,  and  to  execute  their  promii^soiy  not^ 
thercfur,  and  then  oselKii  the  stuck  as  col- 
latoinl  security  for  the  notes,  and  promised 
that  if  they  would  du  so  "he  would  keep  aud 
hold  tbe  same  in  Uis  possessiout  and  lake  cai*e 
i>t  »aid  uotes  aud  ^ock.  and  carry  the  same 
ulouf  in  that  way  until  said  stock  could  be 
sold  and  disposed  of  to  a  purcliascr,  aud  that 
the  defendants  should  not  be  liable  to  pay 
sjild  notes,  or  pay  for  said  stock,  aud  when 
tbe  stock  was  so  sold  or  disposed  of,  sakl 
notes  shoulil  be  surrendered  to  the  defendants, 
and  the  slock  reassij^ed.";  that,  mder  this 
iijrreeitient.  they  executed  the  notes,  without 
ooiisideratiou,  and  merely  for  the  atrcosnmo^ 
datlmi  of  Blethea;  that  Blethen,  in  viola- 
tion of  tbe  terms  of  this  agreement,  trans^ 
ferreil  tbe  notes  to  tbe  Chemical  National 
Bank,  wblcb  bad  notice  of  the  purposes  for 
wiiich,  and  tbe  terms  and  conditions  upon 
which,  the  defCTdaats  had  executed  them. 

Stripped  of  mere  verbiage,  the  defense 
thus  attempted  to  be  set  up  Is  that  the  ^ 
fentlants  executed  the  notes  for  the  mere  ac- 
coQimodatlon  of  Blethen,  but  under  an  agi'ee- 
meiit  tlKit  he  was  not  to  use  or  negotiate 
tbeai.  aud  that  tbe  bank  liad  notice  of  these 
facts  when  it  bonght  tlie  paper.  Tbe  cases 
were  tried  by  a  referee,  who  found  that  the 
notes  were  executed  "under  the  ctrcum- 
sluuecs  aiid  conditions  stated  in  tlie  answers, 
and  not  otherwise,"  but  that  tbe  bank  dis- 
counted them  in  the  regular  course  of  busi- 
ness, without  notice  of  tbe  limitations  or 
restrictions  as  to  their  nse.  On  motion  ot 
defendants,  the  district  court  granted  new 
trials  oo  the  ground  that  "tbe  notes  were 
dlscoimted  by  Blethen  In  vlotatlon  of  the 
V.64N.W.I1U.18— 59 


agreement  between  him  and  defendants,  and 
that  tbe  bank  bad  notice  of  facts  which 
were  suflicient  to  put  it  on  Inquiry  as  to  the 
equities  between  tbe  makers  and  the  pay- 
ees." Tbe  defense  attempted  to  be  set  up, 
that  the  notes  were  executed  for  the  accom- 
modation of  Blethen,  but  uuder  an  agree- 
ment timt  be  was  not  to  use  or  dispose  of 
them,  involTes  a  soleclsniL  Of  what  accom- 
modation they  would  be  to  him,  if  he  was 
BOt  to  use  them,  the  defendants  suggest  no 
reasonable  or  Intelligible  explanation.  If  tha 
referee's  finding  is  to  be  construed  as  meajt- 
Ing  that  this  was  the  agreement,  it  lias  very 
sUght  evideoce  to  support  it;  In  fact,  In  the 
Paulson  case,  none  at  all.  for  be  himself  ad- 
mits that  it  was  the  understaikdiiig  that 
Blethen  was  to  use  the  note,  and  that  he 
supposeil  that  money  was  tO'  be  raised  on  It. 
In  the  Heed  case,  tbe  evidence  was  very 
Httle  stronger,  for,  wblle  he  teetttied  that 
Blethen  was  to  "keep"  the  note,  aud  take 
care  of  it.  until  he  could  dispose  of  the  siuck. 
taa  also-  testified  that  it  was  executed  as  an 
accemaMdallou  to  Bletliei^  who  was  to  teike 
care  oi  tlie  wbt  when  it  Iwcanw  due,  and 
pay  it  if  it  had  to  be  paid.  To  whom  it 
would  have  to  be  paid,  or  bow  it  was  auy 
accoBimodatiDn,  to  Blethea,  tf  be  was  not  to 
we  It,  Is  not  apparent 

Bat,  as  eouueel  tar  plalatlffl  seeiu  to  con- 
cede titat  the  finding  of  tbe  referee  amounts 
to  a  flnding  tltat  the  use  oC  tbe  pupei-  by 
Btetlieci  was  a  diveialen  of  it  from  the  pur- 
pose for  which  it  waa  .executed,  and  that 
sueh  fiodlBg  is  eoiKtasLve  on  tbe  plaintHX  oa 
these  ai^eals.  It  to  only  necessadry  to  consider 
tbe  evldenee  m  to  the  bona  Ikcles  of  tbe  bauk 
in  dlscoQntiag  tbe  paper.  Tbe  evuleace  Is 
aadisputed  that  tt  discounted  tbe  uotes  be- 
fore  maturity  in  the  regvlar  cottise  of  bual- 
Dees,  and  paid  a  full  and  valnable  considern- 
tUm  for  them.  This,  of  Itself,  Is  strong  evi- 
dence of  good  faith.  The  cashier,  who  traus- 
actedi  the  Uisiness  for  the  baak,  testlHed  tlutt 
the'  only  infoarmatiouf  he  had  la  regard  to  the 
notes  and  tbe  conditions  under  wlilch  tbey 
were  made  was  tbe  contents  of  tbe  letters 
of  Blethen;  that  be  bad  no  couversation  with 
Bletbea  In  regai-d  to  tliem  pvler  to  tbe  dls- 
couut.  We  can  &nd  nothing  in  tbe  letters 
calculated  to  suggest  to  the  mind  of  the  cash- 
ier the  existence  ot  any  agreement  between 
tite  derendants  and  Bletben'  that  tbe  latter 
was  BOt  to  use  tbe  notes.  Undoubtedly, 
these  letters  were  8tifflcl«it  to  advise  him 
that  the  notes  were  accommodation  papei'. 
But  notice  of  that  fact  will  not  prevent  an 
indorsee  tor  value  in  tbe  ordinary  course  of 
busljwss  from  being  a  bona  fide  bolder.  The 
very  purpose  of  execnting  accfnnmodatlon 
paper  is  to  enable  the  payee  to  use  it  by  sale 
or  discount.  Neither  does  notice  that  a  note 
is  accommodation  iieper  impose  upou  a  pur- 
chaser tbe  duty  of  inquiring  us  to  the  par- 
ticular purpose  for  which  it  was  executed. 
He  has  a  right  to  assume,  in  the  abseaca  of 
notice  to  tbe  coatrary,  that  It  was  executed 
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for  the  very  ponxiee  of  raising  money  oa  It 
by  sale  or  dlscuunt  in  tbe  ordinary  course  of 
bualudss. 

Neither  Is  It  sufficient,  to  affect  the  title 
of  an  indorsee  tot  ralue  bcHCore  maturity,  that 
there  were  circumstances  known  to  him  that 
would  liave  put  a  reasmiabty  prudrat  man 
upon  inquiry,  unless  these  circumstances 
were  such  as  to  warrant  the  conclusion  that 
the  absence  of  Inquiry  amounted  to  bad 
faitb,— that  the  abstinence  from  Inquiry  arose 
from  a  belief  or  suspicion  that  the  Uiqufry 
would  disclose  a  rice  in  the  paper.  The 
question  la  one  of'  good  or  bad  faith,  and 
not  of  dlllgoice  or  of  negligenca  The  de- 
fendants rely  chiefly  upon  the  testimony  of 
Blethen  aa  to  a  couTersatlon  he  saya  he  had 
with  the  caahlor  two  or  three  mtrnths  before 
the  paper  waa  discounted.  In  which  he  talked 
with  him  about  discounting,  some  paper  at 
the  Chemical  Natl<mal  Bank.  He  testified  as 
follows:  "I  thm  explained  to  him  that  the 
amount  would  be  In  the  neighborhood  of 
$10,000,  and  that  most  of  the  atock  was  takm 
by  parties  who  expected  to  pay  the  notes  at 
thdlr  maturity,  and  receive  tbe  stock  as  tta^ 
own,  but  there  were  a  few  who  were  unable 
to  take  the  atock  at  that  time,  and  would 
Btlll  be  unable  to  at  maturity  of  the  notes, 
which  might  be  placed  with  me;  and  that 
there  wwe  two  parties  who  alreac^  had  all 
the  stock  they  desired,  but  had  accommodatr 
ed  me  in  that  way,  and  were  willing  to  con- 
tinue to  do  80,  but  that  I  expected  to  pay 
these  notes  myself,  .and  place  the  stock  else- 
where. I  named  Barrows  and  Reed  as  the 
two  parties  who  would  not  pay  th^  notes 
at  maturity."  This  would  advise  the  cashier 
that  some  of  the  makers  of  the  paper  were 
not  able  to,  and  did  not  intend  to,  buy  the 
stock,  but  had  merely  executed  their  notes 
to  accommodate  him  (iBlethen),  and  also  that 
some  of  the  parties  would  be  unable  ta  pay 
their  notes  at  maturity;  but  we  see  nothing 
In  It  to  suggest  to  the  mind  of  the  cashltf 
auything  so  extraordinary  and  Improbable 
as  that,  although  these  men  had  executed 
their  notes  for  Blethen's  accommodatltm, 
they  had  dono  so  upm  condition  that  he 
should  not  use  the  paper.  The  reference  to 
iteed  and  Barrows  would  not  suggest  such 
a  thing.  Taken  in  connection  with  what  had 
pi*ecGded,  it  merely  amounted  to  a  designa- 
tion of  them  as  tbe  parties  who  did  not  in- 
tend to  buy  tbe  stock,  and  would  be  unable 
to  pay  their  notes  at  maturity.  Counsel  fw 
defendants  assume  that  the  exccutioa  of 
these  notes  was  a  transactiou  between  tne 
New  ICngland  Bank,  of  M'hlch  Blethen  was 
president,  and  tbe  defendants,  and  amounted 
to  a  scheme  on  part  of  that  l>ank  to  use  the 
notes  as  a  sliow  of  assets,  so  as  to  make  it 
appear  that  stock  issued  by  it  had  been  paid 
fur,  when  In  fact  it  had  not.  But  there  Is  no  i 
buslH  for  tills  in  the  evidence.  'Vhe  trausac-  | 
tioQ  was  between  Blethen,  iDdtvidually,  and  j 
the  defendants,  and  the  notes  were  executed  , 
for  bis  personal  ncctituiiiodation.   'i'hn  stock  , 


LEPOBTER,  VoL  04.  OLD, 

in  the  Mew  En^nd  Bank  was  bdd  bj 
Blethen.  He  may  not  hare  paid  for  it,  and, 
if  not,  tbe  purpose  of  the  execution  of  tiie 
accommodation  paper  might  be,  and  [Hwbably 
was,  to  enable  him  to  raise  money  on  the 
paper  with  which  to  pay  for  the  ttbatk  notll 
he  could  sell  it  Where  men  have  signed  ne- 
gotiable paper,  which  has  been  discoHnted  or 
sold  tor  value  btfore  maturity  m  tne  ordi- 
nary course  ot  buslaess,  it  requires  somethliig 
more  tangible  in  the  way  of  evidence  to  bn- 
peach  the  good  taltb  of  the  indorsee  ttau 
Is  found  In  this  case  In  order  to  d^eat  Ui 
recovery.  Orders  granting  new  tilali  re- 
Tersttd. 


ST.  JOHN  T.  LOFLAND. 

(Snpretne  Court  of  North  Dakota.    Oct  28, 
1895.) 

COUFBTRyCT  or  WiTSeSS— PATHENITODECKiSU 
ADHIDiaTRATOR, 

Section  B200,  Comp.  Uiwa,  does  not  im>- 
hibtt  a  party  to  an  action  from  testif  jinc  io  Ui 
own  beoalf  to  a  personal  traosaction  Jut  Hm 
case,  payment)  baa  with  a  deceased  administit- 
tor,  as  asainst  the  BQCcessor  of  snch  deceased  sd- 
mlniatrator.  who  saes  to  enforce,  aa  part  of  tbe 
assets  of  the  estate  of  the  intestate,  tbe  claim 
which  the  party  testifies  he  paid  to  the  deceased 
administrator  as  administrator  of  the  estate  of 
snch  intestate. 
(Syllabns  by  the  Court  t 

Appeal  from  district  court,  Ste^e  county; 
William  B.  McOoDuell,  Judge. 

Action  by  Sydney  S.  St.  John,  adminis- 
trator of  All>ert  C.  St  John,  against  John  F. 
Lofland.  Judgment  for  defendant,  snd 
plaintiff  appeals.  Affirmed. 

George  Murray,  fOr  appellant  F.  W. 
Ames,  for  respondent 

COHLISS,  J.  The  decision  of  thle  case 
will  turn  upon  the  construction  of  Comp- 
Taws.  8  5200.  The  actiou  was  to  forecloiie 
a  mortgage  given  to  secure  a  promlsscnr 
note.  The  note  and  mortgage  were  exe- 
cuted by  defendant  The  consideration  t<x 
the  note  was  the  sale  to  defendant  Lydia 
B.  St  John,  as  administratrix  of  the  estate 
of  Albert  C.  St  John,  of  certain  pOTcnsl 
property,  constituting  a  portion  of  the  asset; 
ot,  such  estate.  TTie  note  and  mortgage  were 
l>otfa  executed  to  snch  administratrix.  Sub- 
sequently she  died,  and  the  plaintiff  was  a^ 
pointed  admlnlsttator  of  the  eetate  la  lur 
place.  The  defense  to  the  action  is  payment. 
To  prove  it,  the  defendant  hlms^  testlDed 
that  he  paid  the  note  and  mortgage  to 
Lydia  B.  St.  John,  as  administratrix,  darins 
her  lifetime.  This  evidence  was  objected  to 
as  Incompetent,  under  the  provlsioos  of 
Comp.  I-Jiws.  g  5260.  Tlie  objectlWl  w*» 
overruled,  and  the  plaintiif  excepted.  Tbe 
court  having  found  on  this  evidence  that  tbr 
debt  had  been  paid,  judgment  was  reodered 
Cor  the  defendant  From  this  Judgoieat  tbe 
plaintiff  hiui  appealed.    We  think  that  tbe 
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erldence  was  competent  The  section  re- 
ferred to  (52G0)  reads  as  follows:  "No  per- 
son offered  as  a  witness  in  any  action  or 
special  proceeding,  In  any  court,  or  before 
any  officer  or  pwsoD  taarlng  antbority  to 
examine  witnesses,  or  taear  evidence,  shall 
be  excluded  or  excused,  by  reason  of  snch 
person's  interest  In  the  event  of  the  action 
or  special  proceeding;  or  because  such  per- 
son is  a  imrty  thereto;  or  because  such 
person  is  a  husband  or  wife  of  a  pwty  there- 
to, or  of  any  pwson  in  whose  behalf  such 
action  or  q^ecial  proceeding  is  brought,  op- 
posed or  defended,  except  as  hereinafter 
provided:  *  *  *  (2)  In  dvll  actions  or 
proceedings  by  or  against  executors,  admin- 
istrators, heirs  at  law,  or  next  of  kin,  in 
which  Judgment  may  be  rendered  or  ord«: 
entered,  for  or  against  them,  neither  party 
shall  be  allowed  to  testify  against  the  other, 
as  to  any  transactions  whatever  with,  or 
statement  by,  the  testator  or  Intestate,  un- 
less called  to  testify  thereto  by  the  opposite 
party.  But  If  the  testimony  of  a  party  to  the 
action  or  proceeding  has  been  taken,  and  he 
shall  afterwards  die,  and  after  his  death 
the  testimony  so  taken  shall  be  used  upon 
any  trial  or  hearing  In  behalf  of  his  execu- 
tors, administrators,  heirs  at  law.  or  next  of 
kin,  tben  the  other  party  shall  be  a  compe- 
tent witness,  as  to  any  and  all  matters  to 
which  the  testimony  so  taken  relates."  The 
extent  to  which  this  statute  seals  the  Hps 
of  a  party  is  with  regard  to  "any  transac- 
tion with  or  statement  by  the  testator  or  in- 
testate." The  definite  article  "the"  makes  It 
certain  that  the  testator  or  Intestate  refer- 
red to  is  the  one  whose  executor  or  admlnls- 
ti-ator  Is  the  party  to  the  suit,  and  not  any 
testator  or  intestate  with  whom  the  trans- 
action has  been  bad  or  by  whom  the  state- 
ment has  been  made.  But  we  are  urged  to 
broaden  this  statute  by  Interpretation,  on 
the  theory  that  Its  true  spirit  demands  an 
expansion  of  Its  literal  meaning.  If  we 
were  to  do  this,  we  must,  If  we  would  be 
logical  and  consistent,  continue  In  the  same 
line;  and  hence  we  would  be  compelled  to 
hold  that  a  transaction  with  a  deceased 
a>!:ent  was  within  the  statute,  for  In  that 
case,  as  In  this,  the  survirlng  party  would 
have  the  advantage  of  testifying  without 
the  possibility  of  his  evidence  being  con- 
tradicted. So,  where  one  of  two  partners 
had  died,  and  the  survivor,  who,  so  far  as 
the  partnership  assets  are  concerned,  occu- 
Ities  a  position  very  similar  to  that  occupied 
by  an  adratnistrator,  should  sue  on  a  part- 
niTshlp  claim,  we  would  have  to  hold  that 
a  debtor  of  the  firm  could  not  In  such  action 
by  the  surviving  partner  swear  to  a  pay- 
ment mnde  by  him  to  the  deceased  partner 
in  his  lifetime.  This  so<alled  "spirit"  of 
the  statute  would  embrsce  such  n  case 
nlso. 

So  far  as  a  transaction  with  a  deceased 
aj-'pnt  is  concerned,  there  Is  express  authori- 
ty for  the  doctrine  that,  under  suirh  a  stat- 
ute as  ours,  the  tmufuictlon  may  be  proved 


by  the  testimony  of  the  debtor.  Voss  t. 
King  (W.  Va.)  10  a  B.  402.  This  whole 
argument  that  the  letter  at  this  law  should 
be  expanded  to  the  dimensions  of  the  spirit 
of  the  statute  rests  on  a  false  assmnptlon  as 
to  the  spirit  of  this  legislation.  The  g^wnl 
p<dlcy  of  the  section  is  to  make  all  p«sons 
competent  witnesses.  So  Ar  as  the  question 
of  the  extent  of  the  limitations  of  that  poiicy 
Is  concerned,  the  only  way  we  can  ascertain 
the  scope  of  this  limitation  is  by  kxAlng  to 
the  language  In  which  that  limitation  is  u< 
pressed.  We  cannot  look  beyond  the  lan- 
guage. We  cannot  say  that  it  was  the  pur- 
pose of  the  legislature  to  exclude  all  evidence 
merely  because  the  witness  from  whose  Hps 
it  might  faH  would  enjoy  the  advanUge  of 
testifying  to  a  transacUon  with  a  deceased 
person,  who  <m  that  account  could  not  con* 
front  and  contradict  him.  Statutes  which 
exclude  testimtmy  on  this  ground  are  of 
doubtful  expediency.  There  are  more  honest 
claims  defeated  by  them  by  destroying  the 
evidence  to  prove  such  claim  than  there  would 
be  fictitious  claims  established  if  aU  such 
enactments  were  swept  away,  and  all  persons 
rendered  competent  witnesses.  To  assume 
that  In  tliat  event  many  false  claims  would 
be  estabUshed  by  perjury  is  to  place  an  ex- 
tremely low  estimate  on  human  nature,  and 
a  very  high  eetlmate  on  human  Ingenuity 
and  adroitness.  He  who  possesses  no  evi- 
dence to  prove  his  case  save  that  which 
such  a  statute  declares  Incompetent  Is  re- 
mediless. But  those  against  whom  a  dishon- 
est demand  is  made  are  not  left  utterly  un- 
protected because  death  has  sealed  the  lips 
of  the  only  person  who  can  contradict  the 
survivor,  who  suppwts  his  claim  with  his 
oath.  In  the  legal  armory,  there  Is  a  weap- 
on whose  repeated  thrusts  he  will  find  It  diffi- 
cult, and  In  many  cases  Impossible,  to  parry 
If  bip  testimony  Is  a  tissue  of  falsehoods,— 
the  sword  of  cross-exominaticm.  For  these 
reasons,  which  lie  on  the  very  surface  of  this 
question  of  policy,  we  regard  It  as  a  sound 
rule  to  be  applied  In  the  construction  of  stat- 
utes of  the  character  of  the  one  whose  Inter- 
pretation is  beee  involved,  that  they  should 
not  be  extended  beyond  their  letter  when  the 
effect  of  such  extension  will  be  to  add  to  the 
list  of  those  whom  the  act  renders  Incompe- 
tent as  witnesses.  There  is  ample  authority 
for  our  ruling  In  the  case.  The  decision  of 
the  court  In  Palmateer  v.  Tiiton  (N.  J.  Err. 
&  App.)  5  Atl.  105,  Is  directly  In  point  Said 
the  court  In  this  case:  "In  tjie  court  below. 
Amos  Palmateer  was  not  permitted  to  testify 
for  the  purpose  of  proving  the  bargain  for  the 
sale  of  the  land  in  question.  It  is  admitted 
that  the  exclusion  is  not  to  be  justified  by  the 
language  of  the  statute  which  Is  applicable. 
This  is  its  language:  'That  In  clvH  actions,' 
etc.,  'any  party  tiiereto  may  be  sworn  and 
examined  as  a  witness,  notwitlistandlng  the 
party  may  be  sued  In  his  representative  ca- 
pacity; provided,  nevertheless,  that  this  sup- 
plement shaH  not  extend  so  as  to  permit  tes- 
timony to  be  given  as  to  any  transaction  with. 
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flr  atatemout  by  an^  testator  or  intestate  rep- 
rMented  lu  saUI  aL-tion.'  It  win  1k>  oliserveil 
that  Qi\K  excloBlve-  clause  euibraces  only 
tranmctliMut  witb  and  stateiuentn  by  nny  *te»- 
tntsu  or  Intestate.'  In  tlie  present  case  a 
traztaoctlDn  with  the  executor  ot  the  ten  hi - 
tor  naia  excluded.  Tlie  cnse  was  supposed  to 
be  within  the  equity  of  the  act;  hence  the 
i^octiou.  of  the  testimony.  But  the  language 
«r  the  act  iB  clear  and  defliiite,  aad  the  re- 
sult, if  we  adhere  to  the  language,  la  eo- 
tlrely  rcnsonable;  and,  this  l>eins  the  case, 
theiudlcial  duty  Is  one  of  interpretation  only. 
The  statute  Itsdf  enumerates  the  cases  In 
which  the  testimony  is  to  be  recocted,  and  no 
case  can  be  added  to  that  enumeration.  If 
we  attempt  to  leave  the  plain  terms  of  the 
act,  we  enter  into  an  undefined  field  of  infer^ 
enee  and  conjecture.  The  rqgnlattou  applies 
to  the  practice  In  the  tilal  of  causes,  and  It 
Is  Important,  therefore,  that  Its  limitations  be 
clear.  If.  in  the  present  Instance,  the  stato- 
toi7  terms  are  to  be  disregarded,  and  the 
operation  of  the  law  extended,  what  is  to  be 
Its  reach?  If  a  smrlTlng  contractor  cannot 
prove  by  his  own  testimony  a  bargain  made 
wlHi  the  executor  ot  the  testator,  could  he 
prove  such  a  bargain  If  made  with  the  ag«it 
ot  the  testator,  such  ageut  having  died?  The 
two  cases,  with  regard  to  the  presumed  eq- 
uity, stand  on  the  seme  plane;  and  yet  to 
«xirlude  the  testimony  In  eltiier  case  is  ob- 
vionsly  to  do  rltdonce  to  the  words  of  the  act, 
in  oilier  to  euact  a  rule  which  \vould  conform 
to  Judicial  notloBB.  and  this  would,  be  Judicial 
legUla-Mou,  pure  and  simple  *We  axe  bound,' 
sold  Mr.  Justice  Bull  or,  over  a  ceutuiy  ago, 
*to  take  the  act  of  parliament  as  they  have 
made  It.  A  casus  oihIksub  can  In  no  case 
l>e  supplied  by  a  ctyirt  uC  law,  for  that  would 
be  to  make  laws.'  Junes  v.  Smart,  1  Term 
It.  44."  The  same  decision  was  made  in 
'WoAsell  V.  Armstrong,  35  A.rk.  247-274,  ui^r 
practically  the  same  provision  as  section  52(50. 
The  language  of  the  court  in  Lubdell  v.  Iiob- 
dell,  36  N.  Y.  327,  Is  bi  harmony  with  our 
reaaouing  in  this  case.  The  coui  t  said:  "Al- 
though It  may  be  said  that  a  party  standing 
in  tlie  relation  in  which  he  does  ought  to  have 
been  excluded,  for  be  has  the  tame  advauta^e 
vrer  the  plaintift.  a  witness,  us  his  father 
would  have  if  liviug  nud  staudiu};  as  defend- 
siut,  Btlll,  unless  the  section  can  be  construed 
tM  as  to  exclude  him,  the  legislature,  and  not 
tlie  coinrt,  must  rectify  the  omission.  It  will 
not  suffice  to  say  tliat  the  case  is  within 
the  Ri)irlt  of  tUe  eiiai-tment,  unless  a  fair 
<*on*itntt'tion  of  the  cnai'tineiit  will  bring  It 
within  the  enactment  itself.  The  subject  ot 
the  enactment  Is  allowance  of  the  parties  to 
be  witnesses  in  their  behalf,  and  the  object 
in  to  provide  generally  for  their  examination 
witnesses,  and,  the  HpeciQc  exception  to 
siK-h  examination  the  legislature  having  un- 
dertaken to  provide,  the  courts  cannot  allow 
anjF  that  are  not  specified  by  the  legislature." 
In  fact,  practically  the  whole  drift  of  the  ad- 
judications is  along  the  line  oi  couatmctioa 


which  we  follow.  See  Clapp  r.  Hull.  2) 
Atl.  tiST;  Wood  V.  Stewart  find.  Appct  36  N. 
R  (hVS:  AiworUitlon  v.  Newman  fFex.  Cir. 
Aiip.)  UT)  S.  \V.  4»l:  Ha3-ward  v.  French,  U 
fii-ay.  4ri:i;  Bellows  v.  Litdifield  (Iowa)  4i 
N.  W.  1003;  Johnson  t.  Johnsoo,  52  Iowa, 
r>90,  3  N.  W.  QCl;  Voss  v.  King  (W.  Va.i 
10  S.  E.  402;  Sprsgue  v.  Bond  (N.  G.)  15 
S.  E.  701;  Hodge  v.  Corrdl.  44  N.  J.  1m\ 
Aiitt;  Crlmmlns  r.  Ciimmlns  (N.  J.  Ch.)  in 
Atl.  S0();  Ooukling  v.  Horbuiy.  85  Me.  221. 
27  Ad.  127;  Newton  v.  Newton.  77  Tex. 
14  S.  W.  137;  Roberts  v.  Yarboro,  41  Tex 
451;  McBrien  t.  Marthi.  87  Tenn.  VI.  0  & 
W.  201.  The  case  of  WnlcUnan  v.  Cmmmdin. 
4(}  Ala.  580,  is  undoubtedly  an  authority  f«- 
philntiff,  but  we  do  not  regard  it  as  sonnd, 
and  It  stands  alone.  Tlie  lUinobi  cases  can- 
not be  classed  with  It,  as  they  were  dcdded 
under  a  statute  radically  different  from  sec- 
tion 5200.— a  statute  so  broad  as  to  render  a 
party  incompetent  from  testifying;  In  his 
own  behalf  as  to  any  fact  in  a  snft  In  which 
the  adverse  party  la  an  executor,  admiulstra- 
tor.  etc.  Under  snch  a  statote,  no  questiaD 
relating  to  a  personal  transaction  could  pos- 
sibly arise.  See  Boynton  v.  PbdpB,  W  IlL 
210;  Whltner  v.  Itucker,  71  lU.  410;  Redden 
V.  luman.  9  lU.  App.  06.  Even  if  tbese  cases 
supported  the  plaintHTa  contention,  we  abouiil 
adhere  to  the  views  we  have  exprewed.  Tfar 
Judgineut  of  the  district  court  Is  affirmed.  AH 
concm*. 


CIIACEY  V.  CITY  OF  FAEGO. 
(Supreme  Court  of  North  DaJmta.   Nov.  4, 
1S95). 

Dkfectivs  Siokwalk— Lmbiutt  or  Citi£<— I$- 

JURIE-S  TO  MaHKIBO  WoMAX. 

1.  Plaintiff  wflfl  iDjuretl  by  atepnitiK  into  a 
hole  in  the  sidewalk  made  by  the  displaceiartit 
of  I  loose  pla&k,  which  was  thrown  out  ot  its 
poeitiou  by  a  paasing  bicycle  just  as  plaiotiS  ww 
.ibout  to  slop  on  it.  so  that  she  stepped  into  the 
hole  instead.  Held  that,  the  defendant  being, 
uiid^r  the  circumstances,  liable  for  the  defectiTe 
cuuditlon  of  tbe  walk,  it  was  liable  for  tlw  dan- 
agos  sustained  by  tbe  plaintiff  upon  two  priii- 
ciples:  First,  tbnt  the  loose  plnuk  was  one  oi  tfap 
proximate  causes  if  the  injury;  second,  tlwt  whwi 
tn'o  eauscs  combiue  to  produce  on  jnjnry  to  a 
traveler  upon  a  public  street  or  highway,  both  ol 
which  arc  in  their  natiure  proximate,  the  one  hc- 
iiut  a  culpable  defect  in  tbe  highway  and  the 
other  Hime  orcuTrence  for  which  neither  patty  a 
resiiousible,  tbe  city  is  liable  if  the  injury  would 
not  have  born  sustained  but  for  the  defect  for 
which  the  city  is  rPBiwnsible. 

2.  When  the  defect  is  a  loose  plank  in  a  siiif- 
walk,  it  is  conipeteut  to  prove  tbnt  tbe  sidevalk 
at  that  place  had  been  in  diliLiiidated  condition  for 
a  lonR  time,  as  hfarinj;  on  Ijie  Question  whciber 
tlie  particular  defeat  which  raiisi'd  the  injury  had 
existed  for  a  snlGcient  lens;tli  of  time  to  give  tbe 
city  constnirtive  notice  thereof;  and  such  evi- 
dence is  sufficient  for  that  puii'ose. 

3.  A  married  womau,  who  has  iu  fact  Innnv 
red  liability  for  medical  attendance  made  iiwM- 
sary  by  au  injury  for  which  another  ia  Hablr, 
may  recover  as  part  of  her  damages  a  sum  equal 
to  the  amount  of  snch  liability  the  same  bs  a 
feme  sole,  althoiish  she  has  not  paM  for  neb 
medical  attendance  at  tbe  time  «dC  triaL 

(Syllabus  by  the  Courts 
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OHACET  ».  CITY  OP  FARGO. 


AhkaI  from  district  court,  Cam  county;  Wil- 
liam B.  UcGonnell,  Judge. 

Action  by  Ruth  J.  Cliacey  atralnst  the  dty  of 
Fnrgo.  Jndgmsit  for  plaintiff,  and  defoidant 
appeals.  Afllnned. 

Fred  B.  Morrill,  for  appellant  Newman, 
Spalding  &  PlKlps,  for  reepondoit. 

CORLISS.  J.  The  plaintiff  has  recovered  a 
Judgment  against  the  defendant,  the  dty  of 
Fargo,  for  damages  sustained  by  her  by  rea«m 
of  a  defective  sidewalk  within  the  corporate 
Umits  of  that  city.  While  walking  along  this 
sidewalk,  she  was  oreitaken  and  passed  by  a 
person  riding  a  bicycle,  wMch  threw  out  a 
loose  plank  immediately  In  front  of  plaintiff, 
who  stei^)ed  Into  the  hole  In  the  walk,  thus  un- 
expectedly made,  and  sustained  severe  Inju- 
ries. One  of  the  contentions  of  defendant 
uffolnst  Its  liability  la  that  tbe  defective  walk 
was  not  tbe  proximate  cause  of  the  injury;  that 
plaintiff  must,  In  law,  trace  her  &I1  to  tbe  bi- 
rycle  alone.  Had  amne  one,  a  short  time  be- 
fore the  accident,  removed  the  loose  plank,  end 
liad  plaintiff  thereafter  been  injured,  the  city 
might  not  liave  been  liable,  In  the  absence  of 
notice  of  the  hole  In  tbe  sidewalk,  for  In  that 
case  the  bole,  and  not  tbe  loose  pbuik.  perhaps, 
would  bare  been  tbe  proximate  cause  of  the  in- 
jury. But  the  case  before  us  praaits  no  such 
question.  The  loose  plank  was  one  of  the  proxl- 
ntate  causes  oi  the  Injury,  for  tt  was  tbe  ex- 
istence of  auch  a  loose  plank  that  made  It  pos- 
sible for  a  passing  Ucycle  to  throw  It  out  of 
its  place,  and  suddenly  open  before  the  plain- 
tiff a  dangarous  pitfall.  She  was  precipitated 
to  tbe  ground  and  hurt,  not  because  there  me 
a  bole  in  tbe  sidewalk,  but  because  there  was 
a  loose  plmik  there  whldi  ml^t  be  thown  out 
Immediately  in  fnmt  of  her  by  another,  thus 
causing  her  injury.  Undoubtedly  It  Is  true 
that,  but  for  the  pasdng  of  tbe  bicycle  at  that 
time,  no  accident  would  bare  occurred.  But 
tt  is  also  true  that,  had  tt  not  been  for  the  de- 
fectlTe  walk,  the  passing  of  the  bicycle  would 
have  resulted  Id  no  bnim  to  the  pedestrian. 
Under  these  circumstances  we  regard  as  con- 
trolling tbe  rale  laid  down  by  tbe  court  In 
Ring  T.  City  of  Cahoes,  77  N.  Y.  83:  "When 
two  causes  combine  to  produce  an  Injury  to  a 
travder  upon  a  highway,  both  of  which  are.  In 
tlielr  nnture,  proximate,  the  one  being  a  cul- 
liable  defect  In  tbe  hi^n-ay.  and  the  other 
some  occurrence  for  wlilch  neither  party  Is  re- 
sponsible, the  municipality  la  respouBlble,  pro- 
vided the  injury  would  not  have  been  sustained 
but  for  tliat  fact.  Where  several  proxhnate 
causes  contribute  to  the  accident,  and  each  is 
an  efficient  canse,  without  Hie  operation  of 
wlilch  the  accident  would  not  have  happened, 
It  may  be  attributed  to  all  or  any  of  the  causes, 
but  It  cannot  be  attributed  to  a  canse  unless, 
without  Its  operation,  the  accident  would  not 
have  liappened."  Tbis  rule  has  been  generally 
recognised,  and  has  beoi  applied  in  many  cas- 
es. Its  soundness  cnnnot  l>e  questioned.  See 
Jones,  Neg.  133,  and  note  3S1;  2  Shear.  A  R. 


Neg.  i  42G;  Elliott,  Roads  ft  S.  4B1,  and  notes; 
Morrill,  Glty  Neg.  100-110. 

It  Is  next  urged  that  the  ctty  Is  not  liablew 
because  a  bicycle  la  a  v^cle,  and  that,  while 
the  city  mnat  iwovlde  a  safe  plaoe  tsae  pedw- 
trlans,  it  is  not  bound  to  ^nake  that  iriace  to 
safe  that  a  vehicle  cannot  rmder  k  unsofOL 
If  this  aldewalfe  bad  been  In  repair,  and  the 
Idank  been  broken  and  thrown  out  by  a  per- 
son unlawfully  driving  over  the  sidewalk,  tbe 
defendant's  contention  would  undoubtedly  be 
sound.  But  the  plank  was  In  fact  loose,  and 
It  was  thrown  out  by  a  class  of  vehicles  whlcb 
had  been  permitted  by  the  city  repeatedly  to 
pass  over  this  sidewalk;  and  nndcr  these  cir- 
cumstances we  do  not  conalder  that  the  city 
is  in  position  to  claim  that  It  was  not  bound 
to  keep  the  planks  of  its  sidewalk  flBstmed 
as  against  tbe  contingency  ot  their  belns 
thrown  out  to  the  injurj-  of  pedestrians  by  tUs 
,  class  of  vefaldes.  Indeed,  we  are  not  prepared 
i  to  say  that  the  <dty  would  not  have  been  liable 
j  even  If  this  loose  plank  had  beoi  thrown  out 
I  by  a  person  unlawfully  driving  on  tiie  walk 
I  Instead  of  by  a  Ucycle. 
I  It  Is  also  urged  tluit  tbe  court  erred  In  al- 
I  lowing  plaintiff  to  prove  the  genend  dllap- 
I  Idated  condition  of  the  sidewalk  In  front  of  the 
i-wldence  where  this  accident  occuired,  and 
that  it  bad  existed  for  a  long  time.  In  tbis 
there  was  no  error.  Such  evidence  had  a  tend- 
ency to  prove  that  this  plank  had  been  loose 
for  a  sufficient  period  of  time  to  give  tbe  city 
constructive  notice  of  Its  condition.  The  loug- 
continued  defective  conditlm  of  the  sidewalk 
generally  at  that  vevy  place  would  be  very 
strong  evidence  that  tbe  dty  knew,  or  was 
bound  to  know,  of  this  particular  d^ect  On 
this  point  there  is  ampl^  autboritj-,  and  the 
doctrine  Is  supported  by  reason.  Smith  v. 
City  of  Des  Mofaies  (Iowa)  51  N.  W.  77; 
O'NeiU  T.  Village  of  West  Branch  (Micli.)  45 
N.  W.  1003;  Oampben  v.  City  of  KnIaii(UKo<\ 
Id.  052;  McConnell  v.  City  of  Osage  ^lowa) 
45  N.  W.  SCO;  Armsti-ong  v.  Town  of  Ackley 
(Iowa)  32  N.  W.  180.  It  will  generally  be  the 
cose  that,  where  there  Is  a  defect  at  the  cluir* 
acter  of  the  one  which  caused  plfdntUTs  In- 
Jury,  the  only  proof  of  tbe  existence  of  the 
particular  defect  for  a  period  long  enongli  to 
charge  the  municipality  with  notice  will  be 
evidence  that  at  that  place  the  walk  was  geu- 
emlly  out  of  repair.  Such  evidence  was.  there- 
fore, not  only  competent,  but  it  was  also  sutn- 
clcut  to  warrant  a  finding  that  tlie  partk'ular 
defect  had '  la  fiict  continued  long  enough  to 
give  the  city  constructive  notice  of  it.  The 
Inngtiage  of  the  court  In  Campbell  v.  City  of 
Kalamazoo  (Midi.)  45  X.  W.  d.'>2.  is  particu- 
larly applicable  to  tills  branch  of  the  cAse,  and 
therefore  we  Quote  It:  "When  an  entire  iriece 
of  sidewalk  In  front  of  a  inirtlcnlar  lot  out 
of  repair,  and,  by  reason  of  Its  age  and  de- 
cayed condition.  Is  no  longer  safe  or  fit  for 
use,  it  might  be  difficult,  where  many  t^nks 
are  loose  and  decayed,  for  a  plaintiff  to  iKiint 
out  tbe  particular  one  over  which  she  stumbled 
and  fell.  The  evldoice  offered  by  tbe  plalntilC 
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aappwted  tbe  declaration  on  tbbt  p<^t,  and 
wss  not  disputed.  It  appeared  wlthont  con- 
troversy that  the  walk  in  qaeatlon  was  gen- 
emlly  ont  of  repair;  tliat  tbe  strlDgers  were 
rotten,  so  that  the  nails  would  not  hold;  that 
tbe  boards,  which  were  laid  crosswise,  would, 
num7  of  tb^,  fly  up  when  stepped  upon;  and 
this  condition  was  shown  to  have  existed  tar  a 
year  and  upwards.  We  think  this  testimony 
was  competent  for  two  purposes:  First,  it 
showed  tbe  ueKUgence  of  the  defendant  as 
charged  in  the  declatatlmi;  second,  it  tended 
to  show  notice  to  tbe  defendant  of  tbe  condi- 
tion of  the  walk." 

It  is  urged  that  the  trial  court  erred  in  char- 
ging the  Jury  tliat  tbe  plaintiff,  a  married  wo- 
man, could  recorer  such  expenses  as  she  had  In- 
curred for  medical  attendance.  But  the  court 
did  not  Instruct  the  jury  that  tbe  plaintiff  had 
In  ftict  tncntred  liability  for  such  medical  at- 
tendance. If  she  bad  not  Incurred  It,  tbe 
charge  was  liarmless.  If  she  had  in  fact  In- 
curred such  liability,  sbe  had  an  undoubted 
legal  right  to  recover  the  amomit  of  this  liabil- 
ity as  part  of  ber  damages,  notwithstandiiv 
tier  being  a  married  woman. 

Neither  did  the  court  err  in  refushig  to 
charge  tbe  jury.  as.  requested  by  defendant's 
counsd,  that,  unless  tbe  plaintiff  had  In  foct 
paid  out  ber  own  mon^  for  medical  attend- 
ance, sbe  could  not  recover  for  taiy  debt  die 
might  have  contracted  for  such  medical  at- 
tendanca  If  she  saw  fit  to  waive  lier  right 
to  indst  that  her  husband  should  pay  her  doc- 
tor's btll,  and  to  obligate  herself  to  pay  it, 
there  Is  no  principle  of  law  which  would  pre- 
vent ber  recovering  for  the  amount  <A  this 
llablltty  which  she  bad  incurred  because  (tf 
this  injury  merdy  on  account  of  her  bring  a 
married  woman.  Tbat  a  married  woman  can 
render  herself  liable  by  spedol  contract  for 
tbe  services  of  a  physician  ist  attending  her 
cannot  be  doubted  under  our  statute.  Mort- 
gage Co.  T.  Stevens,  S  N.  D.  265,  65  N.  W. 
578.  To  deny  to  ber  the  right  to  recover  as 
damages  a  sum  equal  to  the  amount  ot  this 
liability  would  be  to  refuse  her  full  redress 
for  the  wrong  sbe  bad  suffered. 

We  have  carefully  considered  all  the  other 
grounds  urged  for  re^'e^8aI,  but  are  unable  to 
discover  in  them  any  reason  for  disturtdng  the 
verdict  of  the  Jury,  and  the  Judgment  Is  there- 
fore  affirmed.  All  concur. 


STATE)  V.  MARKUSOX. 

(Si^«me  Court  of  North  Dakota.  Oct.  28, 
1895.) 

Writ  of  Erkor— Wues  Tjies—Ixjunction— Con- 
tempt—Trial  Br  JcRT— Constitu- 
tional L^w. 
1.  A  Judgment  imposing  a  fine  and  imprison- 
ment for  contempt  of  court  under  Bection  13,  c. 
110,  I^aws  1890,  may  be  reviewed  by  writ  of  er- 
ror, and  upon  such  review  this  court  will  consider 
(1)  whether  or  not  the  alleged  act  of  contempt 
was  in  law  a  contempt  of  court;  (2)  whether  or 
not  there  is  any  evidence  tending  to  estahlisb  the 
comtnlaalon  of  the  act;  and  (3)  whether  or  not 


the  court  had  Jurifldicti<ni  to  pronounce  tiie 

judgment 

2.  An  affid&'-it  made  as  the  basifl  of  an  or- 
der for  attachment  for  contempt.  In  violating  an 
injunctional  order  theretofore  giiinted  in  an  eq- 
uity case  brought  to  abate  a  nuisance,  is  not  de- 
fective because  it  does  not  allege  in  terms  that 
the  action  is  atiU  pending  at  the  tdme  of  making 
the  affidavit,  where  it  does  allege  that  "said  in- 

{'unctional  order  so  made  as  aforesaid  has  noi 
leen  dissolved  or  modified." 

3.  In  contempt  proceedings  under  the  stat- 
ute aboTe  mentioned,  the  party  chsrged  with  th»- 
contempt  is  not  entitled  to  have  the  charge  tried 
to  a  jury. 

4.  Since  the  minimum  punishment  fomid  ia 
said  statute  in  no  manner  tends  to  destroy  or  im- 
pair the  inherent  power  of  courts  of  genenil  ju- 
risdiction to  enforce  obedience  to  their  orders  bj 
contempt  proceedmgs,  Md  a  valid  emdse  of  leg- 
islative power. 

(Syllabus  by  the  CoorL) 

Error  to  district  court,  Bnmes  comity; 
Roderick  Rose,  Judge. 

Norman  Markuson  was  convicted  of  con- 
tempt of  court,  and  brings  error.  AtUribea. 

Ornm  &  Hanson  and  G.  K.  Andma,  IW 
Idaintlff  in  error.  John  F.  Cowan,  Atty.  Gen-. 
Ghas.  A.  Pollock,  and  Hmyan  Winterer,  State's 
Atty.,  for  the  Stat& 

BARTHOLOMEIW,  J.  On  the  12th  day  or 
December,  1804,  an  action  in  equi^  entitled 
**The  State  of  North  Dakota  ex  rti.  Martin 
H.  Wilberg  v.  Norman  Uatknson"  was  com- 
menced by  tbe  state's  attorney  oC  ilnmes 
county  under  the  provisions  of  section  13,  c. 
110,  Laws  1890,  commonly  known  as  tbe 
"Prohibitory  Law."  The  rdief  asked  was 
that  certain  premises  occupied  by  tbe  defend- 
ant in  that  action  be  declared  a  nuisance  aud 
abated  as  sucli.  Tlie  usual  imllminary  in- 
junction was  granted,  restraining  the  defend- 
ant, bis  agents,  servanta,  and  employes,  from 
selling  or  keeping  for  sale  any  intoxicating 
liquors  on  said  premises  dulnsr  the  pendency 
of  tbe  action.  The  papers  In  tbe  case— sum- 
mons, complaint,  Injunctional  order,  afllda- 
vit  for  search  warrant,  and  search  warrant- 
were  served  upon  the  defendant  cm  uecon- 
ber  29,  18M.  On  June  11,  18»S,  the  said 
state's  attorney  of  Barnes  county  by  amaa- 
vlt  brought  to  the  attention  of  the  conrt  tne 
fact  that  the  defendant  had  violated  and  was 
viotatiug  tbe  terms  of  the  temporary  injunc- 
tion, in  that  he  bad  sold  intoxicating  liquor 
on  said  premises,  and  asked  an  order  of  at- 
tachment against  the  body  of  the  defendant, 
and  that  be  be  arrested  and  brought  neton 
tbe  court  to  answer  for  contempt  or  court. 
The  order  was  granted  and  tbe  defendant 
was  produced  In  court,  and  on  Judb  2lt,  Itmo, 
a  hearing  was  had,  and  evidence  Introduced 
by  both  tbe  state  and  the  defendant  Tfie 
court  found  the  defendant  in  contempt,  and 
adjudged  him  to  be  imprisoned  in  tbe  county 
jail  of  Barnes  county  for  90  days  and  pay  a 
fine  of  9200,— the  minimum  punishment  per- 
missible under  tbe  statute.  This  judgment 
has  Ijeen  tHvught  Into  this  court  for  review 
upon  a  writ  of  error. 

The  first  point  to  be  considered  relates  to 
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procedure.  The  defendant  In  error  contends 
that  contempt  proceedings  are  not  reviewable 
on  writs  of  error.  The  cases  are  In  conflict 
on  this  point.  The  briefs  of  counsel  in  tbla 
case  famish  long  lines  of  authorities  from 
eminent  courts  on  both  sides  of  the  question. 
At  common  law  the  position  of  defendant  In 
error  was  doubtless  correct,  but  In  this  coun- 
try (particularly  In  the  Western  states,  and 
under  statutory  proTlslons)  the  opposite  prac- 
tice largely  prevails,  in  what  are  Known  as 
"criminal  contempts'*  as  distinguished  trom 
"civil  contempts,"— a  distinction  which  was 
clearly  pointed  out  and  discussed  by  tjoriiss, 
a  J.,  in  State  v.  Davis,  2  N.  D.  461,  M  M.  W. 
942,  and  which  we  need  not  further  aiscnsB 
at  this  time.  Proceedings  In  criminal  con- 
tempts were  held  properly  reviewable  by  writ 
of  error  in  Gandy  v.  State,  13  Neb.  4^,  14  N. 
W.  143;  Myers  v.  State,  46  Ohio  St  ^T6,  'ZZ 
N.  E.  43;  In  re  Smith,  117  lU.  63,  7  N.  IS.  68»; 
Cooper  V.  People,  13  Colo.  837,  22  Pac  790; 
Wyatt  V.  People,  17  Colo.  252,  28  Pac.  »6l; 
and  State  v.  Knight.  8  8.  D.  609,  54  N.  W. 
312.  The  South  Dakota  statutes  pertaining 
to  writs  of  error  are  Identical  with  tlie  stat- 
utes of  tbis  state.  In  New  Orleans  t.  fci team- 
ship  Co.,  20  Wall.  387,  the  federal  supreme 
court,  speaking  through  Justice  Swayne, 
said:  "Contempt  of  court  Is  a  specific  cnm- 
iual  offense.  The  Imposition  of  the  Hue  was 
a  Judgment  in  a  criminal  case.  That  part 
of  the  decree  Is  as  distinct  from  the  residue 
as  if  it  were  an  indictment  for  perjury  com- 
mitted In  a  deposItI(»i  read  at  the  hearing;** 
citing  In  support  of  the  proposition  Crosby's 
Case.  8  Wlls.  188;  Williamson's  Case,  2»  Pa. 
St  24;  and  Bx  parte  Kearney.  7  Wheat  41. 
See,  also,  Fischer  t.  Hayes,  6  Fed.  tt3.  we 
think  that  under  the  statute  under  which  ttf^ 
flue  and  Imprisonment  were  Imposed  In  the 
case  at  bar  the  proceedings  were  so  ntr  crtm< 
Inal  In  their  nature  that  this  judgment  is  pe- 
culiarly a  Judgment  In  a  criminal  ease,  'me 
statute  requires  that  the  contempt  "processes 
shall  run  In  the  name  of  the  state  of  North 
Dakota,"  and  "the  accused  may  plead  In  the 
same  manner  as  to  an  Indictment  In  so  tax 
as  the  same  is  applicable."  It  thus  appears 
the  contempt  proceedings  under  this  statute 
do  not  follow  the  title  ctf  the  main  case,  but 
are  distinct  and  separate,  and  earned  for- 
ward entirely  by  the  state  for  punitive  pur- 
poses solely,  and  the  Judgment  of  the  court 
Is  the  ftnnl  determination  of  the  proceedings 
In  that  court  Section  7499,  Comp.  Ijiwa,  is 
as  follows:  "Either  party  may  sue  out  a 
writ  of  error  to  remove  to  the  supreme  court, 
and  therein  to  re-examine  and  review  the  rec- 
ord and  bills  of  exception  in  a  criminal  ac- 
tion, upon  matters  of  law  decided  In  the  dis- 
trict courts,  In  manner  as  prescribed  in  this 
chapter."  Section  7502  reads:  "The  writ  may 
be  sued  out  by  the  defendant:  (1)  From  a 
final  Judgment  of  conviction."  Without  fur- 
ther examination  of  authorities  or  elaboration, 
we  hold  that  contempt  proceedings  In  this 
case  may  be  reviewed  by  writ  of  error.  It  Is 


proper  to  add  that  the  question  will  soon 
cease  to  be  of  any  Importance  whatever  In 
this  state.  The  Revised  Codes,  which  will 
go  Into  effect  at  an  early  day,  specifically  pro- 
vide the  manner  In  which  contempt  proceed- 
Ings  may  be  reviewed.  This  court  cannot, 
however.  In  a  proceeding  of  this  character, 
review  any  disputed  question  of  fftct  The 
unanimous  voice  of  authorities  forbids,  un- 
less express  statutory  authority  be  given. 
See  State  v.  McKiooon,  8  Or.  487;  Romeyn 
V.  Caplla,  17  Mich.  454;  Wyatt  v.  people, 
supra;  Cooper  v.  People,  supra;  Ex  parte 
Smith,  53  Cat.  204. 

Bnt  it  is  conceded  that  If  a  writ  of  error 
be  proper  In  this  case  the  appellate  court  may 
inquire  <1)  whether  or  not  the  act  alleged  to 
have  been  committed  constitutes  a  contempt 
of  <sourt;  (2)  whether  or  not  there  is  any  evi- 
dence that  the  act  was  committed;  GI>  wheth- 
er or  notthe  court  had  Jurisdiction  of  the  con- 
tempt proceedings,  and  herein  whether  or  not 
the  affidavit  which  initiated  the  contempt 
proceedings  contained  the  necessary  jnrisaio- 
tlonal  averments,  and  whether  or  not  the 
statute  under  which  the  court  proceeded  was 
a  valid  constitutional  enactment. 

1^  first  inquiry  la  answered  by  section  13 
of  the  prohibition  law,  which  expressly  de- 
clares, that  any  person  vl<datlng  the  terms 
of  any  injunction  granted  In  an  equity  case 
shall  be  punished  for  contempt  The  vkfla- 
tlon  of  an  Injnnctional  order,  was,  however, 
equally  a  contempt  without  the  statute.  The 
statute  adds  nothing  to  It  aa  a  contempt 

It  is  strenuously  u^ed  by  plaintiff  In  error 
that  there  is  an  entire  absence  of  evidence 
establishing  the  cunmlsalon  t)f  the  act  i-on^ 
stltutlng  the  contempt.  A  perusal  of  the  rec- 
ord leads  us  to  the  onxMite  conclusion.  The 
particular  point  made  Is  that  the  restraining 
order  prohibited  the  defendant  frmn  selling 
Intoxicants  upon  certain  premises  described 
therein,  and  that  the  evidence  entirely  fails 
to  establMi  a  sale  iqion  such  premises.  We 
have  carefully  read  the  record,  and  we  find 
evidence  tending  to  support  the  ruling  of  the 
trial  court 

Under  the  third  head  of  inquiry  open  to 
this  court.  It  la  dalmed  that  the  affidavit  of 
the  state's  attorney  upon  which  the  contempt 
proceedings  were  based  failed  to  state  facts 
giving  the  court  jurisdiction  to  proceed  as  for 
contempt  In  that  it  did  not  state  that  the 
equity  action  In  which  the  Injunctlonal  order 
was  made  was  sUU  pending  when  the  con- 
tempt affidavit  was  made.  It  Is  conce<led 
that  the  affidavit  must  contain  all  the  allega- 
tions necemary  to  give  the  court  jurisdiction. 
In  other  words,  It  must  be  such  that  If  Its 
allegations  be  established  by  proof.  Judg- 
ment may  follow.  Nor  can  It  be  aided  by  pre- 
sumptions or  Intendmoits.  Still  we  think 
the  affidavit  sufficient  After  setting  forth 
the  institution  of  the  original  action,  and  the 
issuance  and  service  of  the  injnnctional  or- 
der, and  Its  violation,  the  affidavit  continues; 
"That  said  Injunctlonal  (wder  so  made  aa 
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flfoi-esaid  tins  not  boon  dissolved  or  modified." 
'I'bis  couM  uot  be  true  unless  the  origriuul 
cam  WAS  siill  pending,  and  te  equivalent  to 
a  flireet  allegation  of  that  fact. 

^V'e  now  reach  the  more  difficult  points  to 
Ibis  case.  When  the  plaintiff  in  eiTor  ap- 
peareci  in  court  to  answer  to  the  contempt 
procmlings  the  following  record  was  made; 
"The  defendant  objects  and  excepts  to  the 
proceeding  with  the  trial  of  this  case  under 
section  13  of  chapter  110  o»the  Session  Laws 
for  the  year  1880,  as  the  same  abridges  the 
right  given  to  him  under  section  7  of  arti- 
cle 1  of  the  constitution  of  the  state  of  North 
Dakota;  and  the  defendant  now  demands 
the  right  to  trial  by  jui-y  under  the  accusa- 
tion laid  before  him.  The  demand  Is  refused 
by  the  court,  to  which  ruling  of  the  court 
the  defendant  by  his  counsel  duly  exctjpts." 
Under  this  brood  demand  ood  refusal  the 
plaintiff  in  error  has  the  right  In  this  court 
to  insist  upon  a  reversal  If,  upon  any  rlew 
of  the  case,  he  was  legally  entitled  to  a  trial 
by  Jury.  Section  13  of  said  act  contained  the 
following:  "All  places  where  intoxicating 
llqiKM'S  are  aoM,  bartered  or  given  away,  in 
violation  of  any  of  the  provisions  of  this  act, 
or  where  persons  are  permitted  to  resort  for 
the  purpose  of  drinking  intoxicating  li(]U(»*a 
as  a  beveittge,  or  where  Intoxicating  liquors 
are  kept  for  sale,  barter  or  delivery  la  vio- 
lation of  this  act,  are  hereby  deciarc<l  to  be 
common  nulsaoceB;  and  If  tlie  existence  of 
such  nuisance  be  established,  either  a 
criminal  or  equitable  action,  upon  the  Judg- 
ment of  a  court  or  judge  having  jurisdiction, 
Undlng  such  place  to  be  a  nuisance,  the  sher- 
iff, his  deputy  or  under  sherfif,  or  any  con- 
stable of  the  proper  county  or  marshal  of 
any  city  where  the  same  is  located,  shall  be 
directed  to  shut  up  and  abate  such  place, 
by  taking  posaessiou  thereof,  if  he  has  uot 
already  done  so  under  the  provision  of  this 
act  by  taking  possession  of  all  such  intox- 
icating liquors  found  therein  together  with 
all  signs,  screens,  bars,  bottles,  glasses  and 
other  property  used  in  keeping  and  maintain- 
ing such  nuisance,  and  such  personal  prop- 
erty so  taken  possession  of  shall,  after  Judg- 
ment, be  forthwith  publicly  destroyed  by 
such  officer,  and  the  owner  or  keeper  thereof 
shall,  upon  conviction,  be  adjudged  guilty  of 
maintaining  a  common  nuisance,  and  shall 
for  the  lirst  offense  be  punished  by  a  line  of 
not  less  than  two  hundred  (200)  dollars,  nor 
more  than  $1,000.  and  by  imprisonment  in 
the  couuty  jaii  of  not  less  than  ninety  days 
or  more  than  one  year,  and  for  the  second 
and  every  successive  offense  be  punished  by 
Inipi'iaonment  in  the  state's  prison  for  a  pe- 
riod not  exceeding  two  years  and  not  leas 
tiian  one.  •  *  *  The  attorney  general,  his 
assistant,  state's  attorney,  or  any  citlzon  of 
tlie  couuty  where  such  nuisance  exists,  or  is 
kept,  or  is  maintained,  may  maintain  an  ac- 
tion in  the  name  of  the  state  to  abate  and 
pcrpetiialiy  enjoin  the  same.  The  injunction 
jEball  be  granted  at  the  commencement  of  the 


action  In  the  usual  mauuer  of  grantiiig  in- 
Junctiona,  except  that  the  affidavit  or  cvm- 
plaint,  or  both,  may  be  made  by  tbe  stain's 
attorney,  attorney  general  or  his  assUiant 
uix>n  information  and  belief;  ud  uo  bond 
shall  be  required.  *  •  •  Any  person  v  io- 
lating tbe  terms  of  any  Injunction  granted  In 
such  proceedings  shall  be  punished  fur  con- 
tempt, for  the  first  offeuse  by  a  fine  of  not 
less  tiian  two  bundled  (200)  dollars  nor  ;>i<irt>^ 
than  $1,000,  and  by  imprisonment  In  the 
county  Jail  not  less  than  ninety  days  iior 
more  than  one  year,  and  for  the  second  and 
every  successive  offense  of  contempt  be  pun- 
ished by  imprisonment  In  the  state's  prison 
for  a  period  uot  exceeding  two  years  and  not 
less  than  one  in  the  discretion  of  the  court 
or  Judge  thereof.  •  *  It  will  be  no- 
ticed that  section  13  declares  all  places  wueiv 
intoxicating  liqucHs  are  sold  m  k^t  for  sale 
to  be  common  nalsances.  The  power  of  the 
l^slature  to  thus  place  a  ban  ni>on  a  traffic 
recognized  us  lawful  by  the  common  la.w 
and  provide  for  its  suppression  has  been  abun- 
dantly recognized  by  the  courts  as  a  projter 
exercise  of  the  police  pow^  of  the  state. 
See  State  v.  Fraser,  1  X.  D.  425  (and  cases 
cited  on  page  430),  48  N.  W.  333;  also,  Bileu- 
becker  v.  District  Court,  134  U.  S.  31.  li> 
Sup.  Ct.  424.  And,  tbe  law  having  declared 
all  such  places  to  be  common  nuisances,  it 
follows  necessarily  that  the  inherent  powers 
of  a,  court  of  equity  may  be  invoked  In  any 
proper  maimer  t»  Inquire  into  the  eriatvnce 
of  such  uuieaaKe,  and,  if  found  to  exist,  to 
abate  tbe  same.  And  as  Incident  to  the  main 
purpose  the  court  may  by  injunction  restrain 
the  contlnnanoe  of  the  nuisance  pendJi^  tbe 
litigatton,  and  any  violation  of  such  injunc- 
tion will  subject  the  offender  to  puntohmmt 
for  contempt  of  court.  It  is  true  that  tbe 
statute  authorizes  the  court  to  take  these 
successive  steps,  but  tbe  power  of  tbe  court 
80  to  do  does  uot  ctmie  from  tbe  statute. 
That  power  exists  In  all  its  force,  and  with- 
out statutiHy  aid,  the  moment  the  law  de- 
clares all  places  where  Intoxicating  liquors 
are  sold  or  kept  for  sale  to  be  common  nui- 
sances. The  abatement  of  nuisauces  wa« 
<«ie  of  the  earliest  recognized,  as  it  Is  one  of 
tbe  most  Important,  offices  of  equity  Juris- 
prudence. The  power  to  punish  tor  con- 
tempt is  Inherent  In  every  court  of  record, 
and  Is  as  old  as  the  common  law.  It  wa» 
confirmed  by  Magna  Charta,  and  has  been 
uninterruptedly  exercised  in  Euglaud  ami  In 
this  country  to  the  present  day.  It  is  a  pow- 
er indispensably  necessary  to  the  very  exist- 
ence of  o>urts,  and  without  which  they  n'ouM 
be  powerless  to  enforce  their  orders,  man- 
dates, and  decrees,  or  to  protect  from  iu<lit:- 
nlty  and  wanton  insult  the  sovereignty  whk-li 
they  represent.  If  tbey  have  not  this  power, 
then  they  are,— in  their  imiwtencj',— of  all 
conceivable  governmental  instrumentalitlect. 
the  most  contemptible.  This  is  elementary; 
but  see  Rap.  Contempt,  1,  and  cases  cited. 
Nor  la  this  power  to  puulsh  for  contempt  in 
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nny  manner  affected  by  tbe  fact  that  the  act 
vhleh  constitutes  the  ccmtempt  may  also  be 
n  substantive  crime,— for  instance,  an  as- 
sault Punishment  by  the  court  of  the  con- 
tempt does  not  preclude  the  state.  In  a  prop- 
er action,  from  punishing  the  crime.  In  law 
the  two  things  are  entirely  distinct,  although 
oue  act  embodies  both.  Arnold  v.  Com.,  80  Ky. 
:M0:  Foster  t.  Com.,  8  Watts  &  S.77;  2  Blsh. 
Cr.  T^w,  {  250.  In  this  country,  under  that 
pcrliapa  univei'sal  constitutional  guaranty  that 
tbe  riglit  of  trial  by  Jury  shall  remain  iuviolate, 
U  has  often  been  urged  that  punishment  for 
contempt  of  court  could  not  be  inflicted  with- 
out the  Intervention  of  a  jury.  But  the 
claim  boa  never  been  admitted  by  the  courts, 
on  the  ground  that  no  such  proceeding  was 
known  to  the  common  law;  that  under  that 
law  punishment  was  always  inflicted  by  tbe 
court  in  its  discretion,  and  that  the  trial  by 
Jury  for  contempt  was  unknown,  except  In 
cases  of 'indictment;  and  that  the  trial  by 
Jury  which  the  citizen  might  demand  as  a 
institutional  right  was  the  Jury  trial  as  It 
existed  at  common  law  at  tiie  time  of  tbe 
adofttlon  of  the  coustitutiou.  Among  the 
nmny  cases  that  tiave  so  held,  we  cite  Ex 
parte  Grace,  12  Iowa,  208;  Ncel  v.  State,  !> 
Arl£.  2o9;  State  v.  Matthews,  37  N.  H.  450; 
Ex  parte  Tenx  128  U.  S.  289,  9  Sup.  Ct  77; 
Eilonbecker  v.  District  Court,  134  TJ.  S.  31, 
10  Sup.  Ct.  424. 

Learned  couusel  for  plaiutil¥  in  en^or  do 
aot  particularly  dissent  from  the  propositions 
tlius  far  enunciated  upon  this  branch  of  the 
case.  But  as  we  understand  them  tliey  build 
an  argument  of  this  character:  At  tbe  time 
of  the  adoption  of  onr  constitution,  section  7 
of  which  declares  "the  right  of  trial  by  Jury 
shall  be  secured  to  all  and  remain  inviolable," 
there  existed  upon  our  statutes  a  provision 
(section  (UOS,  Comp.  Laws)  which  declared, 
**Every  person  guilty  of  any  contempt  of  court 
of  either  of  the  following  kinds  is  guilty  of  mls- 
deuieanor;"  and  among  the  contempts  enumer- 
ated is  that  of  willful  disottcdience  to  an  order 
of  court  lawfully  made.  That  this  section  con- 
stituted the  particular  contempt  here  under  re- 
view a  misdemeanor.  By  section  ^13,  Comp. 
Laws,  then  and  now  in  force,  a  misdemeanor 
was  puuishuble  by  imprisonment  in  tlie  coun- 
ty Jail  not  exceeding  one  year,  or  by  fine  not 
exceetling  $500,  or  by  both  such  fine  and  im- 
prisonment. That  prior  to  the  adoption  of  the 
constitutlou  contempts  were  punished  with- 
out a  Jury  trial.  That  section  6:204,  tbeu  and 
now  in  force,  deBues  a  felony  to  be  a  i;rlme 
wliicli  is  or  may  be  puniislii'd  by  deutli,  or  im- 
prisonment in  tlie  penilentiaiy.  That  section 
13  of  chapter  110  of  tbe  Laws  of  1890,  in 
declaring  that  "any  perstm  violatlug  the  terms 
of  any  Injunction  granted  In  such  pi-oeeedings 
shall  be  punished  as  tor  contempt  for  the  first 
offense  by  a  fine  of  not  less  tlrnn  two  hundred 
dollars  nor  more  than  one  thousaud  dolhirs 
and  by  imprisonment  in  the  county  Jail  not 
less  than  ninety  days  or  more  than  one  year, 
and  for  tbe  second  and  every  succeBsive  of- 


fense at  ctmtempt  be  punished  by  imprison- 
ment in  the  state's  prison  tor  a  period  not 
exceeding  two  years  and  not  less  than  oue.  In 
the  discretion  of  the  court  or  Judge  thereof," 
made  the  second  otfenae  a  felony;  and  that 
at  the  time  (tf  tbe  adoption  of  the  constitution 
no  pei'Bon  could  be  punished  for  a  felony  er- 
cept  upon  a  trial  by  Jury,  and  that  consequent- 
ly no  i>erson  can  now  be  punished  for  n  sec- 
ond offense  under  the  statute  except  upon  a 
trial  by  Jury.  Therefore  tbe  statute,  in  so  far 
as  it  relates  to  the  secoud  or  any  6nl>sequent 
offense,  Tiolates  section  7  of  the  conitituliou, 
and  that  the  punishments  prescribed  fur  the 
first  and  second  ofTenses  are  so  Interdepend- 
ent that  neither  can  stand  if  the  otlier  Ije 
held  unconstitutional.  We  may  concede  the 
position;  atili  we  think  that  this  portion  of 
the  argument  of  plaintiff  in  error  against  the 
constitutionality  of  the  law  proceeds  iip<m  a 
wrong  theorj-.  At  common  law  couteinpts 
were  Indictable.  Rap.  Contempt,  !  4;  2  Hlsli. 
Cr.  Law,  1  250  et  seq.  ^Hie  statutes  of  the 
iate  territory  of  Dakota,  in  force  since  the 
early  days  of  the  territory,  and  still  in  force 
In  this  state  as  section  6201,  Comp.  Laws, 
provide  that  "no  act  or  omission  sliali  he- 
deemed  criminal  or  punishable  except  as  piv- 
vided  or  authorized  by  this  Code."  By  this 
Inwid  provision  all  common-law  offenses  were 
swept  away,  including  of  course  the  indicta- 
ble offense  of  contempt.  For  that  reason  tbe 
l^:islature  enacted  se<.-tion  0402,  Comp.  Ijaw». 
which  declai-ed,  "Every  i>erson  guilty  of  any 
contempt  of  court  of  either  of  the  followinf; 
kinds,  is  gruilty  of  misdemeanor."  Tiiis  act 
restoi'ed  indictable  coutempts.  But  we  do  not 
think  it  was  intended  thei-eby  to  m  any  man- 
ner interfere,  or  tliat  It  did  in  any  manner 
interfere,  with  the  power  of  the  courts  to  pun- 
ish for  contempt.  The  fact  that  contempts 
were  indictable  at  common  law  never  was  held 
to  take  from  the  courts  the  power  to  punish 
summarily.  Of  course,  where  indictmeat  tvas 
found  for  contempt  it  could  only  be  tfie<i  by 
a  Jury.  The  same  conditions  existed  under 
the  statute.  A  party  guilty  of  one  of  the  enn- 
meiated  contonpts  of  covrt  could  be  indicted 
or  luformeil  against  therefor,  and  the  trial 
upon  sucli  Indictment  or  information  must  be 
bud- l>efore  a  Jury,  and  tlie  punishment  must 
be  such  as  may  be  Imposed  for  a  misdemeau- 
or.  But  tbe  fact  tliat  the  party  Is  liable  to  be 
thus  proceeded  against  In  no  manner  impairs 
tbe  power  of  the  court  to  punish  the  contempt 
summarily;  and  when  so  puuisiicd  tbe  amount 
of  punishment  rests  In  the  discretion  of  the 
court,  uncontrolled  by  tlw  statute  which  pre- 
scribes the  punishment  for  mlsdemcauors,  and 
tinilted  only  by  the  constitutional  provision 
against  cruel  and  unustml  puui8hments.\  It 
follows,  then,  that  at  the  time  of  the  a<loii- 
tion  of  onr  constitution  a  court  mlgbt  punish 
for  amtempt,  without  the  intervention  of  a 
Jury,  in  an  amount  greater  than  the  punish- 
ment prescribed  for  a  misdemeanor,  so  far  an 
any  statutory  limitation  was  conceruod.  and 
tbe  statute  under  consideration  gives  the  court 
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no  greater  power;  bcnce  It  does  not  deprive 
plaintiff  ot  any  right  of  trial  b>-  Jary  that  ex- 
isted at  the  time  of  the  adoption  of  the  con- 
stitution. We  hdd  that  In  no  case  wbea  a 
party  Is  brought  by  order  of  attachment  to 
the  har  of  the  court,  to  answw  to  a  charge 
of  contempt,  has  the  accused  the  k-gal  right 
to  have  the  charge  tried  by  a  Jury.  Nor  do 
we  feel  at  liberty  to  say  in  this  case  that  It 
Is  the  purpose  and  effect  of  the  statute  to 
punish  for  a  substantive  offomte  under  the 
guise  of  punishing  for  contempt.  It  is  among 
the  highest  duties  of  courts  to  jealously  guard 
the  constitutional  ilfihts  of  the  citizen  from 
all  legislative  otcroachments,  however  steelth- 
lly,  or  under  whatever  oovo*,  or  by  whatso- 
ever name,  the  same  may  be  made.  Boyd  t. 
U.  8.,  116  U.  8.  616,  6  8up.  Gt  624;  In  re 
Debs,  15  Sup.  Ot.  900.  It  Is  true  the  pun- 
ishment prescribed  may  be  very  severe,— more 
severe  than  the  courts  ordlnailly,  or  perhaps 
ever.  In  this  age,  inflict  ot  their  own  rdH- 
tion  In  criminal  contempt  coses.  But  one  of 
the  prime  objects  ot  punishment  for  ctmtempt 
Is  to  enforce  and  insure  obcdl«ice  to  the  lawful 
ordei-s  of  the  court  It  Is  notorious  flat  courts 
are  .loath  to  punish  summarily  disobedience 
to  their  own  authori^.  They  do  so  imly  when 
the  disobedience  Is  clear  and  flagrant.  "As 
courts  In  punishing  contempts  are  dealing  wltb 
cases  which  concern  their  own  authority  and 
dignity,  and  which  are  likely  to  st^gest,  if 
not  fficdte,  personal  feelings  and  animosities, 
the  case  sliould  be  plain  before  they  assume 
the  authcolty." .  Cooley,  Gonet.  Llm.  (5th  Bd.) 
note  to  page  380.  and  tar  the  same  reastms 
courts  are  as  a  rule  voy  lenient  In  fixing 
the  qoantnm  of  punishment.  We  are  not  pre- 
pared to  say  that  the  effnts  that  have  been 
put  forth  by  a  more  highly  developed  and 
awalnned  civilization  fmr  the  last  half  cen- 
tury to  BuivresB  the  Uqnw  traffic  have  not 
demonstrated  that  obedience  to  an  cffder  re- 
straining the  keeping  ot  a  place  for  the  sole 
of  Intoxicating  Uquors  cannot  be  coerced  by 
the  ordinary  fines  that  courts  feel  warranted 
In  inflicting  for  vlolatlona  of  Injunctional  at- 
ders.  It  may  be  that  Uie  jnvflts  of  the  pro- 
hibited traffic  are  such  tliat  the  dealer  could 
well  affwd  to  pay  an  occasional  fine  of  such 
a  character,  and  yet  find  great  profit  in  vio- 
lating the  order  aC  the  court  If  this  be  true, 
—and  we  think  It  Is,— It  migbt  Uien  be  Ugfa- 
ly  proper  for  the  l^slatnre,  finding  the  courts 
In  this  delicate  position,  to  step  forward  and 
assume  the  responsibility  requiring  the 
courts  to  Inflict  such  punishmMit  as  will  un- 
mistakably enable  them  to  enforce  obedience 
in  these  as  well  as  In  other  cases.  Such  an 
act  confers  no  additimal  powera  upon  the 
courts,  but  It  may  vastly  strengthen  them  in 
exercising  a  power  that  they  already  possess; 
and,  as  the  le^slatlve  action  In  no  manner 
tends  to  destroy  or  impair  the  powers  of  the 
court  to  enforce  obedience  to  Its  orders  by 
contempt  proceedinjni.  vrc  can  hoc  no  valid 


(A>Jeetion  tr>  It.  There  Is  no  force  In  Uie  sog* 
gestinn  of  counsel  that  to  recognize  this  let;- 
islative  right  gives  the  legislature  power  to 
force  a  court  to  imprison  a  man  tm  life  for 
nmtenipt  of  court  and  without  IntecreudcMi  of 
a  Jury.  There  still  remains  the  all-8ufflci«nt 
constitutional  guaninty  against  cruel  and  un- 
usual punishments.  No  court  would  inffict  or 
enforce  any  snob  punishment.  It  should  bv 
remarked  In  passing,  however,  that  no  pun- 
ishment can  be  consldned  cruel  or  unreaMn- 
aide  which  is  barely  sufficient  to  accomplish 
the  object  for  which  It  Is  Inflicted.  TbSa  cunrt 
does  not  intend  by  ttils  opinion  to  In  any 
manner  recognize  the  power  of  the  leglalatnr« 
to  so  regulate  either  the  procedure  or  punish- 
ment In  contempt  cases  as  to  destn^  or  mo- 
teriaUy  Impair  the  inherent  ri^t  of  courts  of 
general  Jurisdiction  to  punlab  for  txntempt. 
We  And  no  error  In  the  xecwd,  and  the  Judg- 
ment below  la  affirmed.  All  concur. 

WALLIN,  O.  3.  (concurring.  Olie  summary 
pow&t  vested  in  all  Judicial  Mbnnala  to  pun- 
ish contempts  of  their  propa  authority,  wUle 
it  is  Inherent  and  neceesaiy.  Is  nevertbdess 
arbitrary  in  Its  character;  and  In  tbls  coun- 
try, at  least,  tlie  decided  trend  ot  corroit  au- 
thority is  to  regulate  the  exerdse  of  such 
power  by  statutes  passed  for  that  purpost. 
While  there  Is  some  conflict  in  the  case^  the 
better  opinion  Is  that  the  lawmaking  bnncb 
of  the  government  may  primarily  regulate  the 
procedure,  and  also  prescribe  the  penalties, 
for  contempts  of  court  But  the  rule  of  1^- 
islatlve  CfHitRd  Is  never  announoed,  as  to  con- 
stitutional courts,  without  stating  tJie  nec- 
esnry  limitation  whldi  goes  with  the  mlc, 
namely,  that  the  l^Islature  cannot  ^ther  de- 
stroy or  substantiaUy  Impair  the  Inherent  pow- 
er vcftted  In  such  courts  to  punldi  oontempt!< 
of  their  authority  by  summary  methods.  The 
comttitutional  courts  hold  in  reserve  the  im- 
plied power  to  annul  any  legislative  enactment 
which  seeks  to  derive  them  of  the  author- 
ity necessary  to  the  discharge  of  their  con- 
stitutlcKoal  functions.  Such  power  is  Inher- 
ent, and  founded  on  the  right  of  sdf -protection. 
State  V.  Frew.  24  W.  Va.  416;  State  v.  Uc- 
Glangherty  (W.  Va.)  10  8.  E.  407;  Hughes  v. 
People,  5  Odo.  486;  I3x  parte  Hoblnann.  19 
WalL  SOS;  Anderson  v.  Dunn,  6  Wheat  SOi: 
People  T.  Wlson,  64  IlL  196;  Batcholder  v. 
Moore,  42  Cal.  41S;  Wyatt  t.  People  (Colo.) 
28  Pae.  961;  Arnold  t.  Oanx.,  44  Am. 
480.  I  think  the  statute  under  which  tbe  pun- 
ishment was  Inflicted  In  this  case  does  not 
destroy  or  substantially  Impair  tbe  Inhoeat 
power  of  the  district  court  to  punish  con- 
tempts ot  Ita  authority.  On  the  ocmtmry,  the 
statute  obviously  reinforces  ancSt  autlMwity. 
Wltb  the  expediency  of  sudi  enactmente  the 
courts  have  nothing  to  do.  I  am  anOrarlaed  by 
my  associate.  Judge  G0BLI8S,  to  say  that 
he  agrees  with  tbe  views  that  I  hqve  above 
expressed. 
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In  n  MARKTTSON. 

fSnpreme  Oourt  of  North  Dakota.  Not.  6, 

1895.) 

COHTBMPT— JdDOSIEST  OF  iMPIlIfONMBNT— ErKKOT 

OF  SusPKsniso  Sentbxce. 
On  Jnne  29, 1895,  petitioner  was  convicted 
of  a  criminal  contempt  of  court,  and  jtidgment 
was  entered  of  record  agalnat  him  in  sulmtancv 
as  foUowa:  "That  petitioner  be  imprisoned  in 
the  count?  jail  of  Barnes  county  for  a  period  of 
ninety  days,  commencinK  with  to-day  at  noon; 
the  t  he  pay  a  fine  of  $200,  and  if  default  be  made 
in  the  payment  of  the  finn  he  shall  be  imprisoned 
as  many  days  as  two  dollars  is  contained  in  two 
hundred  dollars,— or  one  hundred  days."  Im- 
mediately after  said  judgment  was  entered  the 
court,  of  its  own  motion,  made  certain  orderii 
in  the  cnso.  which  were  entered  of  record,  to  the 
effect:  First,  that  in  case  an  appeal  was  tiiken 
the  time  should  commence  to  run  from  the  date 
of  the  remittitur  being  flied  in  the  district  court 
Second,  that  the  judfcmeut  be  suspended  30  days, 
unconditionally,  to  facilitate  on  appeal  to  the 
snpreme  court.  Third,  the  court  ordered  that  the 
bail  bond  given  to  secure  the  petitioner's  attend- 
ance from  day  to  day  during  the  trial  In  the  dis- 
trict court  he  and  remain  valid  and  binding  upon 
the  petitioner,  and  that  petitioner  was  ordered  to 
obey  tfae  further  orders  of  the  dUtrict  court, 
whether  made  by  tliet  court  or  made  to  con- 
form to  orders  of  the  supreme  court  Hel4, 
that  the  time  of  said  impHsonment  began  to  run 
at  noon  on  June  29,  1885,  and  that  the  several 
orders  purporting  to  suspend  or  postpone  the  op- 
eration of  the  judgment  were  without  authority 
of  law.  and  null  and  void;  thnt  said  orders  did 
□ot  operate  as  a  stay  or  aupereedeas,  for  reasons 
stated  in  the  opirion  of  the  court 
(SyUahua  by  the  Court.) 

Orl^nal  application  by  Norman  Afarkuson 
for  discharge  from  custody  on  writ  of  ha- 
heas  corpus.  Granted. 

CmiD  &  Hanson  and  O.  K.  Andms,  for  pe- 
titioner. Herman  Winterer,  State's  Atty., 
for  respondent. 

WALLIN,  0.  J.  On  June  29,  1895,  peti- 
tioner, with  others,  was  convicted  of  a  con- 
tempt of  court,  in  violating  the  terms  of  an 
Injnnctlonal  order  issued  out  of  the  district 
court  for  the  county  of  Barnes,  under  sec- 
tion 13  of  the  act  of  1890,  known  as  the 
"Prohibition  Law."  At  the  close  of  the  tes- 
timony, and  after  the  court  had  announced 
that  It  would  find  the  accused  guilty  of  the 
contempt  cliarged,  and  before  judgment  was 
pronounced,  counsel  for  the  defendants  gave 
notice  in  open  court  that  they  would  remove 
the  casA  to  the  supreme  court  for  review, 
and  requested  sufilcient  time  in  which  a  bill 
of  exceptions  could  be  settled,  and  the  rec- 
4)rd  obtained  from  the  official  stenographer. 
There  seems  to  have  l>een  no  response  what- 
ever on  the  part  of  the  court  to  this  request 
of  counsel.  The  record  shows  that  the  trial 
court.  Immediately  after  such  request  was 
made,  proceeded  to  pronounce  and  enter  of 
record  a  final  judgment  In  the  coses,  and  fol- 
lowed said  final  judgment  with  certain  or- 
ders. The  Judgment  and  orders,  as  entered, 
are  as  follows:  "The  judgment  of  the  court 
In  each  case  Is  that  the  defendants  shall  be 
Imprisoned  In  the  county  Jail  of  Barnes 


coimty  for  a  pralod  of  ninety  days,  commen- 
cing with  to-day  at  noon,  and  that  each  pay 
a  fine  of  9200;  and  If  default  be  made  in  the 
payment  of  the  fine  he  shall  be  imprisoned 
for  as  many  da^  as  two  dollars^  Is  con- 
tained In  two  hundred  dollars,  or  one  hun- 
dred days.  It  Is  farther  ordered  that  In  case 
an  appeal  be  taken  that  the  time  shall  com- 
meace  to  run  from  the  date  of  the  remitU- 
tur  or  Judgment  of  the  snpreme  court  being 
filed  in  this  court  It  is  farther  ordered  that 
Judgment  in  each  of  these  several  cases  be 
suspended  for  a  period  of  thirty  days,  for 
the  purpose  of  allowing  each  of.  the  eevoal 
defendants  to  take  an  appeal  to  the  snpreme 
court,  and  that  these  sentences  shall  com- 
mence at  the  expiration  of  the  said  thirty 
days  from  date.  It  is  farther  ordered  that 
the  bonds  already  given  In  these  cases  by 
the  several  defendants  be  and  remain  valid 
and  Unding  upon  the  defendants.  The  de- 
fendants are  each  ordered  to  obey  the  fur- 
ther orders  of  this  court  in  respect  to  said 
pnni8hm«itB  and  fines,  and  to  obey  the  fur^ 
ther  Judgment  and  all  orders  and  Judgments 
rendered  by  the  supreme  court  in  these  sev- 
eral cases,  which  shall  hereafter  be  made 
judgments  In  this  court  In  pursuance  of  the 
judgments  of  the  supreme  court.  And  It 
was  further  stiplated  In  <wen  court,  by  and 
between  the  above-named  d^endants  and 
the  attoineys  for  the  state,  that  the  record 
should  be  made  up  In  one  case,  and  that  the 
other  three  cases  should  abide  the  event  of 
that  one  case."  Petitioner  sued  out  a  writ 
of  error,  and  bis  case  was  brought  to  this 
court  for  review.  In  this  Qourt  no  error  was 
assigned  upon  the  Judgment  entered  In  the 
court  below,  nor  was  the  attention  of  this 
court  called  In  any  manner  to  the  terms  of 
said  Judgment  or  to  the  orders  following 
the  Judgment  State  r.  Slarkuson  <N.  D.) 
64  N.  W.  034.  The  conviction  having  been 
affirmed  in  this  court  the  remittitur  was 
sent  down  and  filed  in  the  district  court  of 
Barnes  county  on  the  31st  of  Octot>er,  1805; 
whereupon  the  said  district  court  on  motion 
of  the  state's  attorney,  ordered  and  directed 
that  the  petitioner  be  imprisoned  tor  90  days 
from  and  after  the  date  last  stated,  and  that 
he  pay  the  fine  originally  Imposed,  or  in  de- 
fault of  payment  that  he  should  be  Impris- 
oned as  stated  in  the  sentence  entered  of 
record  on  June  20tfa.  Upon  such  order  be- 
ing entered  of  record  a  commitment  thei'eon 
was  Issued  out  of  the  district  court  and  de- 
livered to  the  sheriff  for  service,  and  under 
said  commitment  the  sheriff  took  said  Mark- 
oson  into  custody,  and  now  brings  him  be- 
fore this  court  as  a  prisoner,  pursuant  to  a 
writ  of  habeas  corpus  issued  out  of  this 
court  on  November  2,  1805.  Petitioner  had 
never  been  Imprisoned  or  taken  into  custody, 
pui-suant  to  said  Judgment  of  June  29,  1805, 
at  any  time  prior  to  said  arrest  under  the 
warrant  Issued  upon  the  order  of  court  made 
October  31,  1805.  as  above  stated.  Uimu 
such  arrest  petitioner  paid  to  the  clerk  of 
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the  district  court  for  Barnes  county  a  por- 
tion of  said  fine  of  $200,  bnt  deducted  tbere- 
froin  ¥2  for  each  day  which  had  elapsed  aft- 
er the  expiration  of  90  days  from  said  June 
2Uth.  This  deduction  was  made  on  the  the- 
ory that  the  petitioner  was  constructlTely  In 
Jail  for  nonpayment  of  fine  at  all  times  after 
the  original  period  of  UO  days  bad  run,  and 
until  be  was  taken  Into  custody  as  above 
stated. 

The  question .  presented  upon  the  sherlfTs 
retam  In  this  proccedluK  Is  whether  the  pe- 
titioner can  be  imprisoned  and  punished  in 
accordance  with  the  original  sentence,  and 
the  order  made  theroon  by  the  district  court 
on  October  81,  ISUS.  Counsel  for  petitioner 
contends  that  the  Judgment  rendered  on 
June  29th  has  lapsed,  and  by  its  terms,  and 
by  the  payment  of  a  portion  of  the  fine 
Imposed,  as  hereinbefore  explained,  has  ceas- 
ed to  be  operatlre.  A  solution  of  the  ques- 
tion inresented  makes  It  necessary  to  eonsld- 
cr  the  terms  of  the  Judgment  entered  on 
June  20th,  and  the  orders  Immediately  fol- 
lowing the  Judgment.  The  language  of  the 
Judgment  Is  plain  ajad  unambiguous.  All 
the  dements  of  a  proper  Judgment  are  set 
out  with  terse  bravlty,  and  tbe  Judgment  by 
Its  own  terms  was  to  take  effect  at  noon  of 
the  day  upon  wUch  it  was  pronounced  and 
entered  of  record,  tIs.  at  noon  on  June  20, 
l&Ki.  Tbe  orders  are  also  explicit  In  their 
terms.  The  obvious  purpme  of  the  onlora 
was  flnt  to  stay  tbe  operation  or  effect  of 
the  Judgment;  one  order  being  sn  uncondi- 
tional stay  tor  thirty  days,  another  beliiiEr  a 
stay  to  take  ^ect  conditionally.  The  lattd* 
provided  'that  In  case  an  appeal  be  taken 
that  the  time  shall  commence  to  run  from 
the  date  «t  the  remittitur  or  Ju^jinient  of  tbe 
supreme  ^ourt  bring  filed  In  this  court."  An- 
other of  the  orders  related  to  the  bonds,  and 
has  been  quoted  at  length.  The  orders  Indi- 
cate that  th^  were  msde  with  a  view  to 
facilitate  a  review  of  the  cases  in  tbe  su- 
preme court,  although  at  tlie  time  when  tliey 
were  made  no  bill  of  exceptions  had  been 
settled,  and  no  writ  of  eiTor  Imii  been  ap- 
pllotl  for  by  counsri.  It  Is  perfectly  clear 
that  the  ordn  with  respect  to  i'outlnulug 
the  Inil  bcmds  "ali-eady  f^ven  in  these  cases 
by  tbe  several  defeiulants,"  which  bonds,  by 
the  terms  of  the  o)'<1cr,  were  to  "remain 
valid  and  binding  njion  the  defendauts." 
could  not  operate  to  transmute  such  bail  In- 
to a  recognizance  gfren  after  conviction,  and 
after  a  writ  of  eiTor  had  been  Issued.  ITie 
obstacles  in  the  way  of  putting  such  a  con- 
struction upon  tbe  order  are  in8urmountDl)le. 
In  tbe  first  place  the  order  did  not  In  terms 
refer  to  tbe  snretips  on  such  bonds,  and  did 
not  on  its  face  purport  to  bind  such  sure- 
rlcs;  nor  would  a  mere  attendance  tmnd,  f^iv- 
en  to  secure  the  attendance  of  the  accused 
fi-om  day  to  day,  pending  the  trial  of  the 
rnses,  operate  as  a  bond  Riven  after  judg- 
ment, to  secnre  tbe  dlsehnrRc  of  the  defeud- 
auts  after  conviction.    Tbe  obligation  of  a 


bond  givrai  after  conviction  would  be  radi- 
cally dlffamt,  and  to  be  Undlug  upon  sur«^- 
ties  it  would  have  to  be  reframeil.  and  sign- 
ed ot  assented  to  by  tbe  sureties  In  oi>->ii 
court.  Nothing  of  this  kind  was  attempted. 
Nor  did  the  trial  court,  after  making  the 
orders  with  respect  to  the  bail  bond,  eatvr 
an  <M*der  discharging  the  accused  from  cir*- 
tody,  as  would  be  proper  under  section  Tti'  is 
of  the  Complied  Iaws.  If  the  accused  had 
given  a  sufficient  bail  bond  after  conviction, 
th^  would  be  absolutely  entitled  to  an  ol- 
der tvom  the  (wnrt  taking  the  bond  for  th>>'i- 
discbarge  from  custody.  Such  a  bond,  in  i-iu- 
ncctlon  with  nii  order  discharging  the  pris- 
oner from  custody,  would  beyond  a  perad- 
venture  operate  as  a  stay  of  execution,  an! 
would  prevent  the  ruiming  of  tbe  time  t>r 
Imprisonment  until  the  case  should  be  sen- 
back  tnm  the  supreme  court  The  iKiud 
aud  tbe  orders  of  the  ti-lal  court,  when  taken 
together,  would  not  oi>erate  as  a  stay  bond 
after  conviction,  for  another  reason.  The 
order  purporting  to  c<wtlnue  the  ball  bond  in 
f<»ce  was  made  long  prior  to  tbe  ap^lcation 
to  this  court  for  a  writ  ot  error.  A  convict 
Is  not  entitled  to  bis  liberty  on  giving  bail, 
until  be  first  sues  out  a  writ  of  error.  Comp. 
lAwa,  I  TtiOG.  Finally,  the  order  and  bond 
construed  together  could  not  operate  as  a 
means  of  discharging  the  prisonera  from  cuae- 
tody,  for  the  reason  that  when  the  order  watt 
made  the  persons  were  not  In  custody,  but 
wei-e  out  on  bail.  It  Is  th««fM'e  tranjiiiar- 
ently  clear  that  tbe  cq^eratton  of  the  Judg- 
ment was  not  stayed  by  the  order  which  lu 
terms  i-efers  to  the  ball  bond  given  to  sct.-tirc 
attendance  at  the  trial.  We  think  the  nr- 
der  was  made  without  authority  of  law,  and 
was  without  any  binding  force  upon  any  one. 

Reverting  now  to  what  occurred  befure 
the  entry  of  said  Judgment,  and  after  tta«> 
court  iMd  stated  that  tbe  def^idants  were 
found  guilty,  we  r«nark  that  It  appears  from 
the  record,  and  it  Is  ctmceded  to  be  true,  tbsi 
counsel  then  asked  for  delay  or  time  with- 
in which  to  make  up  a  record  for  the  su- 
preme court.  We  think  this  request  was 
made  at  tbe  ^Y^r  time,  In  view  of  tbe  pro- 
visions of  section  21  of  said  chapter 
which  rends:  "Tbe  court  whose  duty  It  shall 
be  to  render  Judgment  In  any  action  or  pro- 
ceeding growing  out  of  a  vlolatlcm  of  tbe  pm- 
viRhms  of  this  act.  shall  linmedfately  up»ii 
the  conviction  of  the  defendant  render  jji.lt- 
mont;  i)rrivided,  tliat  for  prudential  ntiwins 
and  for  tlie  ordinary  purposes  of  perfecting 
an  appeal  jndfrraent  and  sentence  may  N» 
suspended  for  a  period  not  exceeding  thir- 
ty dayf».  and  then  only  upon  the  court  '*r 
judge  thereof  entering  In  a  public  docket  t*» 
be  kept  for  the  purpose,  la  his  o^n  han'l 
writing,  tbe  canse  of  stich  suspension."  Th(» 
leglMnturc  In  this  class  of  eases  1ms  seen  fit 
to  refpdre  fsubjcct  only  to  the  proviso  stat- 
ed In  rteellon  21)  that  Jiidirnicnts  shall  be  ren- 
dered "Imnieillntely  ui»on  conviction."  Th* 
case  under  consltlcratlon  does  not  tall  with- 
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In  th<<  piM^-lso.  If  the  trial  roiii't  had  seen 
fit  to  facllitHle  a  review  of  the  cuso.  the 
pmiier  course  wonld  hare  been  to  wltbliold 
and  not  pronounce  itR  Jwl^iupnt  for  a  period 
of  time  not  exceeding  30  days  after  the  con- 
vh-titm.  That  course  is  plaliil.r  marke<1  ont 
l>.r  the  terms  of  section  21,  bnt  ns  has  been 
seen  tbat  course  was  not  pursneil.  The  iudt:- 
inent  of  the  court  was  not  held  in  abeyance 
nftcr  cfMiTlctlon.  The  judgment  fell  from 
the  liiw  of  tlie  court  and  was  recorded  at 
ouco  after  conviction.  By  Its  expresx  terms 
it  took  effect  upon  that  day  at  noon.  Xor 
ilo  we  think  the  ordera  made  postponing  the 
date  upui  which  the  Judgment  should  take 
pffect  were  of  any  validity.  We  know  of  no 
Authority  wUcb  will  permit  a  trial  com-t  to 
postpone  from  time  to  time  the  date  at 
which  imprtaonment  shall  go  into  effect  aft- 
er a  valid  Judgment  has  been  entered  declaim- 
ing that  the  imprisonment  slinll  begin  at  a 
definite  date,  which  Is  stated  in  the  Judg- 
ment The  time  at  which  a  sentence  of  Im- 
Iirlsunment  begins  and  ends  la  a  matter  of 
the  greatest  Importance,  and  Is  so  consider- 
ed all  the  antfafnrtttes.  See  Ex  parte 
Uolierts,  0  Nev.  44;  In  re  Ktrlckler  <Kai).> 
ns  Pac.  C20;  State  v.  Voss.  Sit  lown.  4k'>7. 
45  X.  W.  896.  Under  section  supra,  the 
Jnilgnioirt  may  be  wlthhehl  for  30  i1aj-s  up- 
on tlw  terms  stated  in  the  statute,  and  to 
ftcUltiite  a  review  in  the  supreme  court. 
But  we  find  no  authority  anywliere  uiider 
which  the  time  of  taking  eRect  of  a  Judg- 
ment  of  imprisonment  as  originally  pro- 
nounced tnay,  by  oi'dcrs  of  the  trial  court.  l>e 
poatpMied  from  time  to  time  for  any  purpose 
or  under  any  drcumstancea.  True,  a  stay 
or  supcffsedcas  may  be  had,  as  has  been  seen, 
but  that  U  different  from  a  mere  order  of 
the  trial  court  postponing  the  time  at  which 
a  Judgment  shall  take  effect  to  another  and 
different  lime  from  that  stated  in  the  judg- 
ment itself.  The  law  has  defiuitely  fixed 
the  terms  upon  which  a  stay  of  execution 
may  be  bad  after  conviction  fn  a  erlnilnal 
case.  At  common  law  no  stay  after  convic- 
tion could  be  obtained,  and  under  the  stat- 
ute there  is  but  one  motle  pivHcribed.  Oomp. 
Laws,  S  T(iU(j  ct  t<cq.  It  must  follow  that 
the  several  oi'dcrs  made  and  entered  tmme- 
illatHy  after  the  entry  of  flual  Jiulguient,  and 
purporting  to  postpone  the  operation  of  the 
Judgment  to  dates  in  the  future,  were  made 
without  authority  of  law,  and  hence  wei-c 
null  and  void  from  the  beginning.  While 
tliese  ordeta  were  doubtless  umde  with  a 
view  of  keeping  the  accused  ont  of  Jail,  and 
for  the  purpose  of  staying  the  operation  of 
the  Judgmmt,  pending  a  coutemplated  re- 
view of  the  case  in  this  court,  they  did  not 
and  could  not  hare  tliat  operation  In  law,  for 
the  reasMis  already  stated.  Despite  the 
tei'ms  of  such  M^era,  we  are  cleaHy  ef  the 
<>Iilul(Hi  that  the  Judgment  entered  of  record 
on  .Tune  29th  authorised  the  clerk  of  the 
district  court  for  Barnes  county  to  Issue  a 
commitment  based  upon  such  Judgment,  and 


I  to  deliver  the  same  to  Uie  sheriff  of  tbat 
I  county,  and  that  the  sheriff  would  have  been 
;  authorized  under  such  commitment  to  keep 
the  prisoners  in  Jail  until  their  term  expired 
i  ns  flxe<l  In  the  Jndgnient  of  the  court.  Tnu>, 
I  thi'  clerk  cannot  be  censured  for  not  Issuing 
I  such  couiniituient,  for  the  reason  tliat  the 
orders  of  the  court  were  spread  ui>ou  the 
I  minutes,  and  being  upon  the  minutes,  tbey 
operated  as  a  practical  barrier,  desi)Ite  the 
fact  tlint  ibcy  did  not  constitute  a  legal  ter- 
,  rier.  In  the  way  of  carrying  out  the  terms 
of  the  sentence.   We  cannot  gather  from 
,  the  rec<H^,  or  by  the  returns  made  by  the 
sheriff  in  this  pim-eedtng.  w  by  anything 
stated  upon  the  argument  here,  that  either 
I  the  accused  or  their  cotmsel  are  in  any  way 
responsible  for  the  ordei-s  appended  to  the 
{  Judgment.    On  the  contrary  It  seems  to  be 
:  conceded  that  such  orders,  and  all  of  them, 
I  were  made  by  the  court  of  Its  own  volition, 
and  none  of  said  orders  appear  to  have  been 
I  requested  by  the  defendants  or  their  counsel. 
{  Nor  can  It  be  said  tint  the  petlUoaer  has 
I  ever  escaped,  since  judgment  was  entered 
I  n^niinat  him.  There  la  no  such  claim.  When 
the  judgment  against  him  was  pronounced 
the  petitioner  was  at  liberty  on  bad,  and  he 
was  never  taken  into  custody  under  the  sen- 
I  tence  until  aiTested  on  October  SI.  1803,  As 
we  have  shown,  tlie  sentence  has  nev«  been 
.  legally  stayed,  and  therefore  It  began  Its 
'  operation  when  It  was  pronoimced,  and  coo- 
:  tinned  to  be  in  full  f(Mve  from  that  day  vn- 
I  til  It  ceased  to  operate  by  its  own  terms.  It  . 

is  »n  mipleawint  duty  to  enter  an  onler  dla- 
I  chnrgiug  tlie  petitioner  from  custody,  ia  view 
of  the  ftict  that  he  was  convicted  by  a  com- 
Iteteut  court,  and  has  not  actually  suflwed 
the  punishment  Indicated  In  the  final  Judg- 
ment of  that  court.  But  our  duty  Is  plain, 
and  we  may  not  shrink  from  Its  perform- 
ance. The  petitioner  will  be  discharged. 
All  the  Judges  concurring. 


!  FIRST  NAT.  BAXK  OP  DEVIL'S  I.AKK  t. 

MEKCHAN'T.'i'  NAT.  BANK  OP 
I  DEVIL'S  LAKE  et  al. 

(Siiiiremc  Court  of  North  Dakota.   Oct  28, 
ISO."*.) 

ArrsAL— TuiAL  ns  Novo— KrcnRD  as  to  Evi- 
dence—  AvSlONMENT  OV  EkKORS. 

1.  TIlis  is  aa  action  nt  Inw,  and  was  trifil 
to  a  jury.  After  thp  testimony  was  introdiiofii, 
and  couDsel  for  both  sides  had  rested  the  casi\ 
it  was  agreed  la  rnyen  court  tbat  the  jiiry  mtKht 
Ik)  discharged,  nxui  the  case  l»e  siilmiittwl  for  df- 
tcrm illation  to  the  Cdiirt.  Tlie  jury  mms  accoril- 
insly  dischnn-'ed,  and  the  court  made  and  filed 
its  finding,  and  judfciapnt  wns  onteiTd  thprwn. 
Held,  that  the  case  is  not  triable  "anew"  iu 
tliis  court,  under  chiiiiter  82,  Laws  iSO^.  That 
(.haptor  applies  only  to  such  cases  aH  are  "tried 
l)y  the  district  conrt  without  a  jury."  This  ac- 
tion was  not  eo  tried. 

2.  The  judce's  certificate  appended  to  the 
record  scut:  to  this  couit  certified  only  ttiat  such 
record  contained  all  testlmoDy  "takea"  at  tbt^ 
trial.  Beld,  that  this  does  not  bring  the  ease 
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within  tlie  terms  of  said  chapter  82,  which  re- 
unires  that  all  evidence  "oEfered"  in  such  cases 
''ahall  be  taken  down  in  writing."  and  that  "all 
OTidcnce  talten  aa  provided  by  this  section  aball 
be  certified  by  the  jadge." 

3.  A  bill  of  exceptions  was  settled  below,  and 
is  embraced  in  the  record  sent  to  thia  court;  but 
the  same  does  not  contain  any  specifications  of 
error  occnrring  at  the  trial,  nor  any  exception 
pointing  out  wherein  any  fiodiog;  of  fact  is  not 
justified  bj  the  erideDce.  No  errors  are  assigned 
m  the  'brief  of  appcllaots'  connsd  tiled  Id  this 
court  Held,  under  the  statutes  and  rules  of 
cr.urt,  and  upon  the  authority  of  HoBtetter  t. 
Elerator  Co..  61  N.  W.  49.  4  N.  D.  357,  that 
thia  court  will  not  examine  the  record  for  the 

(inrpcse  of  reviewing  errors  in  the  procedure  be- 
ow. 

(Syllabus  by  the  Conrt.) 

Appeal  from  district  court,  Ramsey  county; 
D.  E.  Morgan.  Judge. 

Action  by  the  First  National  Bank  of  Dev- 
il's Lake,  N.  D.,  against  the  Merchants'  Na- 
tional Bank  of  Devil's  Lake,  N.  D.,  aud  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
appeal.  Affirmed. 

Oowan  &  McClory  and  Joseph  Denoyer,  for 
appellants.  M.  H.  Brninnn  and  John  M.  Coch- 
rane, for  reepondent. 

WALLIN,  0.  J.  Tlila  WB8  an  action  In  the 
nature  of  r^teriu  to  recover  Oie  poaaoeaion  of 
certain  wheat  It  was  trleil  to  a  Jury,  but 
aftOT  all  the  teetimony  bad  been  put  In.  and 
after  both  sides  bad  rested  tbe  case,  it  was 
agreed  in  open  court  that  tbe  Jury  mlgbt  be 
discharged,  and  tbe  case  be  submitted  to  tbe 
.  court  for  final  determination;  wh«-eupon  tbe 
Jury  was  discharged,  and  tbe  court  made  and 
filed  Ita  findings  of  fact  and  conclusions  of 
law,  and  directed  tbat  Judgment  be  entered 
in  favor  of  the  plaintiff,  and  Judgment  was 
entered  accordingly.  Tbe  only  exertion  tak- 
en to  such  findings  Is  iu  the  following 
language:  "The  defendants,  by  their  attor- 
ney^ hereby  except  to  tbe  findings  of  tbe 
court  In  the  above-entitled  action."  Subse- 
quently the  defendants  proposed  a  bill  of  ex- 
ceptions, and  a  bill  was  settled  by  tbe  trial 
conrt;  bat  there  were  no  specifications  of  er- 
rors of  law  Incoiiwratcd  iu  such  bill,  nor  was 
there  an  attempt  made  to  specify  iu  such  bill 
wherein  tbe  findings  of  fact  were  not  Justified 
by  the  evidence.  In  its  order  settling  the  bill, 
the  trial  court  states  that  the  bill  "Is  hereby 
settled  and  allowed  as  a  true  bill  of  excep- 
tions berein,  containing  all  the  testimony  In 
said  case  neceasaiy  to  the  determination 
tbM«of."  Appellants'  brief,  as  filed  in  this 
court,  contains  no  assignments  of  error,  as  re- 
quired by  rule  numbered  15  of  the  rules  of 
this  court;  nor  Is  the  Judge's  certificate,  as 
required  by  rule  12  of  the  rules  of  tbls  court, 
appended  to  the  record  transmitted  to  us  by 
the  court  below.  We  further  find  in  the  rec- 
OTd,  following  the  order  settling  the  bill  of  ex- 
ceptions, and  In  addition  to  tbe  certificate  of 
the  clerk  of  the  district  court,  as  required  to 
be  made  by  section  5217  of  the  Compiled 
Laws,  tbe  following  certificate  of  the  trial 
Judge:  "I  bereby  certify  tbat  the  above  and 


foregoing  is  a  fun,  comet,  and  oanpletr 
transcript  of  all  testimmy  taken,  imceed- 
ings  bad,  and  nbiblta  Introduced  in  evidence, 
in  tbe  above-entitled  action;  that  tbe  exhlbttK 
hereto  attached  are  tbe  otli^nal  exhibits  In- 
troduced in  the  nld  action." 

When  tbe  case  was  reached  in  tUi  oonn. 
and  pursuant  to  notice,  counsel  for  reqmid- 
ent  made  and  argued  a  preliminary  objectln 
(based  upon  liie  record  to  tbe  beuing  ur 
trial  of  tbe  case  in  this  court  AppeStntz' 
counsel  did  not  appear  to  oppose  said  motloa. 
The  court  took  tbe  motion  undo-  adviscaneat 
and  the  case  oa  tbe  merits  was  submitted  im 
briefs.  It  is  never  a  pleasant  duty  to  dis- 
pose of  a  case  cmulng  into  tbls  court  npni 
purely  technical  grounds,  and  withoat  con- 
sidering the  merits;  but.  In  tbe  interest  of  i 
sound  and  uniform  practice.  It  sometimes  be- 
comes necessary  to  do  so.  This  course  moH 
be  pursued  ia  the  case  under  consideradoL 
The  preliminary  objections  urged  by  respood- 
eot's  counsel  against  either  he&ring  this  case 
for  the  purpose  of  reviewing  errors  bdow,  «■ 
for  the  purpose  of  trying  it  "anew,"  are,  ia 
our  opinion,  insurmountable  Not  considerliiK 
other  objections,  the  case  cannot  be  tried 
anew,  under  chapter  82,  Laws  because 
tbe  record  shows  tliat.tbe  case  Is  not  within 
tbe  terms  or  purview  of  tbat  ctaaptw,  thai 
chapter  by  Its  terms  apples  "In  all  actiwu 
tried  by  the  district  court  wltbout  a  Jniy." 
The  case  at  bar  was  not  so  "tried."  It  Is  so 
action  at  law,  and  was  tried  tbroughont  the 
whole  trial,  and  until  &tter  both  sides  bad 
rested  the  case,  as  a  Juiy  case,  and  not  oth- 
erwise. Tbe  record  fwblds  tbe  Idea  that  ef- 
tber  court  or  counsel  sappaacd  during  tbe 
trial  tbat  the  evidence  was  being  adduced  is 
conformity  to  tbe  peculiar  and  exceptional 
provisions  of  tbe  act  of  1883.  Tbls  court  b 
not  disposed  to  otend  that  atatnte  1^  * 
loose  constrncUon,  so  as  to  embrace  cases  not 
within  the  fair  Import  ot  Its  language.  Tbe 
statute  Is  a  radical  innovatim  nptm  the  estab- 
lished practice  in  tbis  state  and  in  all  tbe 
code  states,  and  sbould,  we  tblnk,  not  be  ex- 
panded by  Judicial  interpretation  In  socb  i 
way  as  to  in<dade  cases  not  atrlctly  wltblo 
its  terms. 

But  the  case  cannot  be  tried  anew  In  this 
court,  under  tbe  act  of  1S93.  for  another  rea- 
son. Tbe  act  requires  that  "all  tbe  evidenof 
offered  at  tbe  trial  sliali  be  taken  down  ia 
writing,"  and,  further,  that  **all  eTidence  tak- 
en as  provided  by  tbls  section  staall  be  cn-- 
tified  by  the  Judg^"  etc.  In  this  case  it 
do^  not  appear  by  the  Judge's  certificate  ap- 
pended to  tbe  record  either  tbat  all  tbe  evi- 
dence "offered"  In  this  case  was  taken  down 
in  wi'ltlng,  or  tbat  all  tbe  evidence  offered  is 
now  Incorporated  in  tbe  record  sent  to  this 
court  the  Judge's  certificate  refers  only  to 
evidence  actually  "taken"  at  the  trial,  sod 
does  not  purport  to  deal  with  evidence  wUdi 
may  have  been  "offered."  and  not  taken. 

Turning  now  to  tbe  so-called  "blU  of  excep- 
tions" fbtmd  m  the  recwd.  It  Is  appanattlut 
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this  court,  under  its  printed  mlea,  as  well  ae 
imder  the  language  of  the  statute  itself,  Is 
precluded  from  any  consideration  of  errors 
wbicb  may  have  occurred  in  the  procedure 
below.  There  are  no  errors  assigned  in  the 
brief  of  appellants'  counsel,  as  required  by 
the  rule  of  court  True,  counsel  bare  at- 
tempted  to  assign  errors  In  the  abstract, 
where  they  do  not  belcmg;  but,  if  this  defect 
in  practice  were  waired  by  the  indulgence 
of  the  court  bjr  relaxing  such  rule,  such  aB- 
slgnmenta  would  be  necessarily  worthless  be- 
cause they  are  not  preceded  by  any  specifi- 
cations of  error  In  the  bill  of  exceptltHis. 
Such  specifications  are  Indispensable  under 
both  the  statute  and  rules  of  court.  Hostet- 
ter  T.  Elevator  Co.,  4  N.  D.  357,  61  N.  W. 
40.  In  the  condition  of  the  record,  we  are 
uot  at  liberty  to  consider  the  evidence  or  the 
procedure  In  the  court  below,  and  must  there- 
fore affirm  the  Judgment  All  the  Judges  con- 
curring. 


SCHHITZ  T.  HBGER. 

(Supreme  Court  of  North  Dakota.  Oct  28, 
1805.) 

Appeal — Assiokhbnt  of  Errors. 

1.  The  defendant  moved  in  the  district  court, 
upon  a  bill  of  exceptions,  to  vacate  the  verdict 
and  for  a  new  triAl,  and,  from  an  order  denying 
the  motion,  appeals  to  this  court  The  bill  of 
exceptions  emiiodied  no  specificatioas  of  error. 
Held,  that  alleged  errors  of  law  occurring  at 
the  trial,  and  discussed  in  the  appellant's  brief, 
will  not  be  reviewed  by  this  court.  Hostettcr 
V.  Elevator  Co..  61  N.  W.  49.  4  N.  D.  357; 
Illstad  T.  Andenion,  49  N.  W.  059,  2  N.  D.  167: 
First  Nat  Bank  of  Devils  iMke  v.  Merchants' 
Nat  Banic  of  Devils  I.4ike.  64  N.  W.  941. 

2.  Id  their  brief  filed  in  this  court,  counsel 
for  appellant  have  attempted  to  aasim  certain 
errors  of  law  occurring  at  the  trial,  which  errors 
arc  discussed  at  Icnsth  in  such  brief.  There  were 
and  could  be  no  specifications  of  errors  in  the  ab- 
stract as  none  were  contained  in  the  bill;  and 
there  was  no  attempt  in  the  assignments  of  er- 
ror appended  to  appellant's  brief  to  refer  to  any 
page  in  the  abstract  where  any  specification  of 
error  mnld  be  found.  Held,  that  Ruch  attempt- 
ed assignments  of  error  were  insufficient,  under 
ride  15  of  the  supreme  court  rules  (01  IS'.  W. 
ix.). 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Traill  coimty, 
William  B.  McConnell,  Judge. 

Action  by  Mike  Schmitz  against  Antonio 
Ileger.  From  an  order  refusing  a  new  trial, 
defendant  appeals.  Alltrmed. 

Ingwaldson  &  Howlnnd  and  H.  Stcener- 
son.  for  appellant.  P.  G.  Swensou  (Cochrane 
&  Feetham,  of  counsel),  for  resiwndeut 

WALLTN,  C.  J.  In  this  action,  plaintiff 
sues  to  recover  money  claimed  to  be  due  him 
from  tbe  defendant  upon  contract  There 
was  a  Jury  trial,  resulting  in  a  verdict  for 
the  plaintiff.  Defendant  served  notice  of 
Intention  to  move  In  the  district  court  to  va- 
cate the  verdict,  and  for  a  new  trial;  but 
said  notice  of  Intention  omitted  to  state  any 


grounds  upon  which  the  motion  would  be 
based.  Later  a  bill  of  exceptions  was  set- 
tled, but  there  were  no  specifications  of  eiTor 
embodied  in  the  bill.  In  this  court  we  find 
In  the  brief  filed  by  counsel  for  the  appel- 
lant that  an  attempt  has  beeti  made  to  as- 
sign errora,  as  required  by  rule  15  of  the 
rules  of  this  court.t  The  assignments  do  not 
comply  with  such  rule,  and  could  not  do  so 
in  the  absence  of  specifications  of  error  In 
the  bill.  The  assignments  do  not  and  could 
not  refer  to  "the  page  of  the  abstract  where 
the  particular  specification  of  error  Is  found." 
Our  attention  having  been  called  to  the  con- 
dition of  the  record,  we  are  without  power 
to  examine  alleged  errors  of  law  occurring 
at  the  trial,  and  none  other  are  discussed  in 
appellant's  brief.  We  have  reserved  in  the 
rule  the  right  to  relax  the  rule  requiring  as- 
signments of  error,  and  this  we  have  done 
in  other  cases,  in  furtherance  of  Justice;  but 
we  have  no  power  to  relax  a  statutory  re- 
quirement intended  to  aid  both  court  and 
counsel  In  tbe  court  below,  as  well  as  in  this 
court  Our  attention  being  calied  to  the 
omission,  we  cannot  overlook  the  require- 
ment of  the  statute  that  errors  must  be  spec- 
ified in  the  bill  of  exceptions.  See  section 
5000,  Comp.  Laws;  Court  Rules  Nos.  13,  15, 
foimd  on  pages  12, 13,  3  N.  D.,  and  page  Ix.. 
61  N.  W.;  Hostetter  v.  Elevator  Co.,  4  N.  D. 
357,  61  N.  W.  49;  First  Nat  Bank  of  Devils 
Lake  v.  Merchants'  Nat.  Bank  of  Devils 
Lake,  (X  N.  W.  941;  lUstad  v.  Anderson,  2 
N.  D.  107,  49  N.  W.  (B9;  S  Estee,  PI.  & 
Prac.  8  48aj,  and  authorities  cited.  The  or- 
der appealed  from  is  affirmed.  All  the 
JadgBB  concurring. 


PURCBLL  T.  ST.  PAUL  FIRE  &  MARINl) 
INS.  CO. 

(Supreme  Court  of  North  Dakota,   June  7, 
1805.) 

IkSORAKCK— ACTIOK  OJI  POUCT— SOPFICfSNCT  OP 
Com  PLAI  XT— EVIDB  X  CK— A  BATKMBHI^— FrOOPB 

or  Lobs— Waivkh— Rkviiw. 

1.  The  complaint  set  up  a  good  cause  of  ac- 
tion on  an  insumrce  policy;  also  a  good  cause  of 
action  on  a  promise  to  pay  a  spLH-itied  amount 
iu  settlement  of  tbe  loss  thereunder.  Defendant 
put  in  issue  the  allegations  of  both  causes  of  ac- 
tion, and  set  up  as  an  affirmative  defense  a  de- 
fense which  was  good  only  on  the  theory  that  the 
action  was  on  the  policj.  No  motion  was  made 
by  defendant,  either  before  or  at  the  trial,  to 
compel  the  plaintiff  to  elect  on  which  cause  of 
action  he  would  stand.  It  was  not  precluded  by 
the  action  of  the  court  or  of  plnintiEf  from  avail- 
ing Itself  on  the  trial  of  tbe  defenses  to  the  cause 
of  artioD  on  the  policy  set  forth  in  its  answer, 
nor  did  It  offer  evidence  to  sustain  them.  Held, 
that  the  trial  court  did  not  err  in  directing  a  ver- 
dict for  plaintiff  where  tbe  undisputed  evldesoe 
established  a  liability  under  the  iwlicy,  although 
the  plaintiff  failed  to  prove  the  alleged  promise. 

2.  Hf'ld,  further,  that  an  exemplified  copy 
of  the  record  of  garnishee  proceedings  agninst 
defendant  herein  in  an  action  In  the  state  of  Min- 
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iifKots  a;:aittst  t1i(>  itiftiiriMl.  in  which  appeared  ' 
what  pnnwrteii  to  be  doEendant's  diseloaure  there- 
in, was  competeut  evidence  thiit  siich  disclosure 
was  in  fact  made,  and  then -To re  iidiniBMible 
aj;iiiiist  defi'ndaiit  as  an  adiiiiwsiun  bj  its  officer 
iu  the  course  of  his  duty  nmii-r  tht>  law. 

3.  Ill  an  a<Aioii  againnt  A.  in  one  state,  the 
peiuleucy  of  KarQiaUinent  proceediugs  against  A. 
in  .iiiutlier  state  is  no  defense  when  it  appears 
that  at  the  time  ther  were  commenced  A.  knew 
that  the  defendant  m  the  action  in  which  they 
were  instituted  did  not  own  the  claim  against  A. 

On  Bebearing. 

1.  rmofa  of  Ions  constitute  notice  of  loss. 
If  funiiphwi  ttv)  late  to  conntJtute  notire  of  lowt 
according  to  the  ti'ruis  of  the  policy,  the  com- 
pany waives  tlie  element  of  time,  uuder  Hcctiou 
4179.  Comp.  X^aws,  by  omitting  promirtly  and 
specifically  to  ol>ject  to  them  on  the  fcronnd  that 
they  do  not  coiistitnte  timely  notice  of  loss. 

2.  When  evidence  is  ofTered  to  establish  a 
fact  from  which  the  law  infers  n  waiver  of  no- 
tice of  lote.  and  defendant  does  not  object  to  the 
evidence  aa  incomoetent  to  estal>lish  Huch  waiver 
wmier  the  pleadinRs,  it  is  too  late  to  raise  the 
iK>iiit  for  the  first  time  in  supreme  court  that  the 
<'nnip!aint  sets  forth  a  performance  of  the  con- 
ditionit  of  the  policy  relntiujr  to  the  piring  of  no- 
tice of  loss,  iostsa<l  of  a  waiver  of  tlie  perform- 
ance of  such  conditions. 

(HylhiLiis  by  the  Court.) 

A|^>eal  from  iiatrict  court.  Itk-hland  coun- 
ty; W.  S.  Lauder,  Judge. 

Action  by  W.  E.  Purcell  against  the  St. 
Paul  Fire  &  Martn«  Insnraoce  Company. 
From  an  ordw  Aeoylng  a  new  trial  after  rer- 
diet  tw  plaintiff,  dtfcndant  appeals.  Af- 
firmed. 

John  E.  Greene  nnd  Kneffnor  &  Fauntle- 
roy.  for  appellant.  W.  E.  rurccll,  Cbas.  E. 
"Wolfe,  and      B.  Ererdell,  for  respondent. 

CORLISS,  J.  Plaintiff  has  obtained  a  ver- 
dict against  defendant  on  a  claim  arising  out  ' 
of  tlie  insurance  of  the  property  of  one  Hora-  | 
tio  Taylor  by  defendant.  The  verdict  In  fa-  i 
vor  of  philntiiT  was  directed  by  the  court  at  i 
the  close  of  the  case.  Ki-om  an  order  deny-  i 
ing  a  motion  for  a  ne\v  trial  this  appeal  Is  I 
taken.  ! 

Defendant  c-ontendR  that  the  court  should 
have  granted  its  motion  made  at  the  trial 
that  the  court  direct  a  verdict  in  Its  favor 
on  account  of  the  failure  of  the' pInintllT  to 
prove  his  case.  The  complaint  alleges  the  In- 
ciirpomtlon  of  the  defendant,  the  O'n'nei'ship 
of  the  InsurL-d  property  liy  Taylor,  the  exe- 
cution and  delivery  to  him  by  defendant  of 
an  insurance  policy  wherein  and  whereby 
d«-f'endant  insured  this  proiierty  against  all 
loss  or  damage  by  fire  for  the  period  of  five 
years  from  the  (bite  tlieriH)f,  the  destruction 
of  such  property  by  tire,  the  malting  of 
pi-oofs  of  loss  by  Taylor;  and  alleges  In 
terms  a  performance  of  all  the  other  condi- 
tions of  such  iK>llcy  of  insurance  on  his  pai-t. 
Then  follows  an  averment  In  these  words: 
"That  thereafter,  and  on  the  3tl  day  of  No- 
vember, ISEK!.  the  said  Horatio  Taylor  and 
defeudant  adjusted  the  amount  of  said  Tay- 
lor's loss  and  damage  by  reason  of  said  fire, 
and  It  was  then  mutually  agreed  between 
the  said  Taylor  and  the  defendant  that  In 


settlement  of  tbe  said  Toylor'fi  rlatin  t(*r  Iom 
under  aald  policy  of  Insuranc-e  by  reoMQ 
of  said  fire  he  vronld  accept  front  ibc  de- 
fendant, and  tbe  defendant  shoirid  pay  t(i 
said  T^ylfH*,  the  sum  of  seven  bnndrel 
dollars;  and  the  defendant.  In  crasi<1eration 
of  such  settlement  of  the  said  Taylor's  claim 
for  such  loss  and  damage,  then  promise*!  aud 
agreed  to  pay  to  said  Taylor  s^d  sum  of  muu- 
es"   Tbe  defendant  further  alleges  thnt  at 
a  specified  time  Taylor  nsstgned  "to  «uo 
James  Purdon  all  the  right,  title,  and  Inter- 
eat  of  the  said  Horatio  Taylor  In  and  to  th«' 
said  claim  against  the  defeudaut  l»y  reason 
of  said  insurance  and  said  Iosr  and  aald  ad- 
justment and  settlement";  and,  further,  that 
Pui-dtHi  thereafter  a8algne<i  to  the  i>Iaintlfr 
"all  his  right,  title,  and  Iut<TPSt  In  and  to  the 
said  claim  against  the  said  defendant  hj  rea- 
son of  the  Inauraufe  and  loss  and  of  tbe  ad- 
justment and  settlement  aforesaid."  Then 
follows  an  averment  that  defendant  has  not 
paid  "the  said  loss  or  tbe  said  sum  of  mon- 
ey."   It  Is  apparent  from  tliix  analysis  of 
tbe  comidalnt  thnt  the  pleader  has  set  up 
two  causes  of  action  for  the  same  clalxD.— 
one  artBlng  out  of  tlie  contmct  of  lusuraoce. 
the  destruction  of  tbe  insured  property  by 
fire,  and  the  ndjustmcnt  of  the  loss  from 
such  fire,  thus  fixing  the  amount  of  recov- 
ery; the  other  springing  from  tlie  exiirvss 
agreement  of  the  defmdant  to  pay  tbe  sum 
of  $700  In  settlement  of  Taylor's  claim  for 
his  loss  umler  the  policy.   The  lusured.  In 
case  there  has  been  an  udjustitteut  and  an 
agreement  to  pay  a  stipubited  asm.  tmj  sue 
ou  this  promise,  or  he  may.  at  bbt  (^i<>n, 
fall  back  upon  the  policy  for  Ids  cause  of  at- 
tlou.    2  Wood,  Ine.  i  450.    In  case  he  mDiteii 
both  cau^efiof  action  in  the  sawe  complaint, 
the  defendant  has  bis  remedy  by  motkm  t» 
make  the  pleading  more  definite,  or  iiossi- 
bl^*  to  compel  th«  i^inlitt  to  tiheet  ou  wlxicii 
theory  he  will  proceed.    ITnder  coniuann- 
law  rules  of  pleading  the  objection  thnt  tbi- 
declaration  was  faidty  for  duplicity  luitl  to 
be  taken  advantage  of  by  special  demurrer. 
This  is  stated  to  be  tbe  law  by  Stephen-', 
Chitty.  and  Bliss.    Steph.  PI.  251;  1  (.'hu. 
Pi.  -i-iit;  Bliss.  Code  PL  S  2<S.    Mr.  niiivt 
says:  "This  vice.  Imth  In  tbe  decluratltm  niul 
in  subsequent  pleadings.  Is  tre-ated  as  a  fault 
In  form  merely,  and  can  only  be  brought  to 
the  notice  of  the  court  by  specijil  demurrer." 
Indee<l,  he  Indicates  tliat  dICfemit  gnmndx 
of  recovery  may  be  set  forth  In  the  same 
pleading  where  they  are  stated  In  dtlTerent 
counts,  and  this  Ik  e.\preRKly  held  in  many 
cases,  as  we  slinll  see.    We  are  not  called 
uix>n  to  express  any  opinion  upon  tliat  point. 
But  it  Is  clear  that  the  settled  rule  was  tlui : 
the  party  could  attack  the  pleading  only  by 
si)eolal  demurrer.   Spedal  demurrers  bave 
been  abolished  Is  this  state,  and  It  Is  iw 
longer  a  ground  of  demurrer  under  oor  pn»- 
cednre  that  the  plaintiff  lias  set  forth  twv 
causes  of  action  in  his  complaint,  when  hl« 
puri>oBe  is  to  recover  os^  a  alngle  claim. 
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It  is  not  a  case  of  failure  to  aet  forth  a 
cause  oi  action.  Instead  of  that  the  com-> 
plaint  states  two  causes  of  action.  Bliss, 
Code  PL  i  293;  Mills  t.  Barney,  22  Cal. 
240.  Such  a  case  would  not  fall  within 
any  other  ground  of  demurrer.  Comp. 
Laws,  {  4^,  But  the  defendant  may  move 
to  compel  the  plaintlCt  to  elect  on  which 
theory  he  will  try  bis  case.  If  he  does 
not  so  move  either  before  or  at  the  trial, 
the  plaintiff  may  recover  on  either  cause  of 
action  If  the  evidence  will  justify  such  a  re- 
GOTery.  Gonaughty  v.  Nichols,  42  N,  Y.  8a- 
88;  Bliss,  Code  PL  S  292.  In  the  case  In 
42  N.  Y.  the  court  said:  "If  they  choose  to 
accept  the  ccHnplalot  without  moving  to 
strike  out  any-  portion  of  It,  or  to  compel  the 
plaintiff  to  make  It  more  definite,  or  to 
elect  In  regard  to  the  form  of  action,  they 
should  not  upon  the  trial  have  been  allowed 
to  prevent  a  recovery  by  the  plaintiff  of  a 
judgment  for  the  amount  of  his  demand. 
•  ♦  ♦  It  Is  quite  probable  that  the  plain- 
tiff intended,  down  to  the  trial,  to  recover 
against  the  defendants  for  a  wrongful  cmi- 
▼ersion  of  the  i»weeds  of  the  sale  of  the 
property  consigned  to  them,  and  doubtless 
the  mistake  should  have  been  fatal  but  for 
the  ample  statement  of  facts  contained  In 
the  complaint,  which  justified  a  recovery  on 
contract  for  the  amount  of  his  demand.  It 
4loes  not  follow  that,  because  the  parties  go 
down  to  the  trial  upon  a  particular  theory, 
which  Is  not  supported  by  the  proof,  the 
cause  is  to  be  dismissed,  when  there  are 
facts  allied  in  the  complaint,  and  sustalu- 
«d  by  the  evidence,  sufficinit  to  Justify  a  re- 
covery upon  a  different  theory  or  form  of  ac- 
tion. There  is  no  substantial  reason  why, 
undw  such  circumstances,  a  party  should  be 
turned  out  of  court,  and  compelled'  to  com- 
mence a  new  action,  thereby  occasioning  ex- 
ftwnse.  delay,  and  multiplicity  of  suits  to  ac- 
•complish  a  Just  result.  It  is  against  the 
spirit  and  let^r  of  the  Code,  and  substan- 
tial Justice  is  not  promoted  thereby."  Mr. 
Bliss  says  that,  If  no  objection  Is  made  by 
motion,  the  objection  Is  waived,  "and.  If 
plaintiff  shows  himself  »itltled  to  relief  on 
«Ither  ground,  it  should  be  given  him."  Sec- 
tion 282.  To  same  effect  are  Hawley  v.  Wil- 
kinson, 18  Minn.  52o  (GIL  408);  Plummer  v. 
atoid,  22  Minn.  15;  Fern  v.  Vanderbllt,  13 
Abb.  Prac.  72;  Seymour  v.  Lorillard,  51  N. 
T.  Super.  Ct.  399;  Waller  v.  Lyon,  17  N.  Y. 
■Wkly.  Dig.  305;  Robeits  v.  I^sUe,  46  N.  Y. 
ifuper.  Ct  76;  Longprey  v.  Yates,  31  Hun, 
4:i2;  Blrdseye  v.  Smith,  32  Barb.  217;  Velie 
V.  Insurance  Co.,  65  How.  Prac.  1;  Dorr  v. 
Mills,  3  Civ.  Proc.  R.  7;  Blank  v.  Hartshorn, 
37  Hun,  101;  Hothcblld  v.  Railway  Co.  (Sup.) 
10  X.  Y.  Supp.  Sa  Indeed,  many  of  these 
cases  hold  that  it  Is  entirely  within  the  dis- 
<-retiou  of  the  court  to  allow  both  causes  of 
action  to  stand,  and  in  some  of  them  the  ac- 
tion of  the  trial  court  refuslug  to  compel  the 
plaintiff  to  elect  was  sustained;  and  In  one 
case— Blank  v.  Hartshorn— the  general  term 
v.64K.w.no.I8— 60 


reversed  an  order  of  the  special  term  com- 
pelling the  plaintiff  to  make  such  election. 
To  hold  that  a  defendant,  without  calling  up- 
on the  plaintiff  to  elect  on  which  cai^  of  ac- 
tion he  will  stand,  can,  at  the  end  of  a  trial, 
insist  that  the  case  shall  be  dismissed  be- 
cause the  plaintiff  has  not  sustained  one 
cause  of  action,  although  the  other  Is  fully 
made  out,  would  be  to  establish  a  rule  which 
did  not  exist  under  a  much  less  liberal  sys- 
tem of  procedure  than  that  under  which  wo 
are  now  administering  Justice.  The  defend- 
ant has  at  no  time  called  upon  the  phiintlff 
to  elect  on  which  cause  of  action  he  would 
proceed.  On  the  contrary,  the  whole  scope 
of  Its  answer  makes  it  plain  that  defendant 
Intended  to  put  In  Issue  material  averments 
of  the  complaint  under  both  causes  of  ac- 
tion. The  answer  denies  the  ownership  of 
the  property  by  Taylor,  its  destruction  by 
fire,  the  furnishing  of  proofs  of  loss  by  Tay- 
lor, and  the  fact  that  he  has  performed  the 
other  conditions  of  the  policy.  In  fact  ev- 
ery allegation  is  controverted  except  those 
relating  to  the  issue  of  the  policy  and  the 
non-payment  of  the  plaintiff's  alleged  claim. 
If  defendant  was  not  defending  this  case  on 
the  theory  that  the  complaint  set  up  a  cause 
of  action  on  the  policy,  but  on  the  sole  hy- 
pothesis that  the  suit  was  on  the  promise  to 
pay  $700  In  settlement  of  the  loss,  it  is 
strange  that  it  should  have  wasted  any  time 
In  denying  averments  which,  on  the  latt(>r 
theory  of  the  case,  were  utterly  Immaterial,  If 
the  action  was  on  the  promise  alone,  then  dt-- 
fendant  would  be  successful  If  the  pi-umlse  was 
not  established,  although  all  the  other  facts 
were  admitted.  On  the  other  hand.  If  plain- 
tiff should  succeed  In  establishing  such  prom- 
ise, then  these  other  allegations  of  the  com- 
plaint would  become  immaterial,  and  dis- 
proof of  them  would  not  save  the  defendant 
from  defeat.    2  Wood,  Ins.  $  450. 

Defendant,  in  its  answer,  alleged  as  a  de- 
fense that  the  fire  was  set  by  Taylor  for  the 
purpose  of  obtaining  the  Insurance  money. 
But  this  would  constitute  no  defense  to  an 
action  on  the  promise.  In  the  absence  of  fur- 
ther allegations  showing  a  right  on  the  part  of 
the  defendant  to  rescind  the  alleged  settlement. 
It  would,  however,  constitute  a  perfect  de- 
fense to  an  action  on  the  policy,  and  was 
plainly  inserted  in  the  answer  on  that  theory. 
The  complaint  contained  a  perfect  cause  of 
action  on  the  policy.  It  also  set  forth  a 
caufce  of  action  on  the  promise.  Dofendimt. 
without  moving  to  have  plaintiff  elect  on 
which  cause  of  action  he  would  siaml,  saw 
fit  to  interpose  an  answer  to  both  causes  of 
action.  It  might  have  protected  itself  fully 
by  compelling  the  plaintiff  to  choose  his 
ground  of  recovery.  In  that  event  it  would 
have  had  only  one  cause  of  action  to  answer 
and  litigate.  It  cannot  claim  that  it  has  been 
debarred  from  proving  defenses  that  would 
be  good  to  an  action  on  the  policy,  for  there 
were  In  fact  several  such  defens^i  set  up  In 
I  the  answer,  and  th«y  could  unquestionably 
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have  bmi  proved  on  tbe  trial,  the  plaintiff 
having  failed  to  make  ont  a  case  against 
defeDdfltit  under  the  alleged  promise.  The 
condition  in  which  the  defendant  found  It- 
self on  the  trial  could  uot  luiTe  been  forced 
upon  It  against  Its  wish.  It  might  have  com- 
pelled tlte  plaintiff  to  elect.  Instead  of  do- 
ing this,  it  accepted  the  issues  tendered,  and 
went  to  trial  on  them.  Had  the  txlaX  court 
ruled  that  no  defense  to  the  cause  of  actlmi  on 
the  policy  should  be  proved,  then  a  different 
question  would  be  pteseoted;  but  defendant 
made  no  attempt  to  estnbUsh  any  defense  on 
this  theory  of  the  case.  It  was  not  because  at 
the  condition  of  the  pleadings,  but  because 
of  its  own  voluntary  failure  to  offer  evidence, 
that  ft  failed  to  establish  a  defoise  to  the 
cause  of  action  on  the  contract  of  insurance. 
The  case  of  Stockton  Combined  Harvester 
&  Agricultural  Works  v.  Glen's  Falls  Ins. 
Co.  (Cal.)  33  Poc.  633,  Is  not  dh^ly  In 
point  Id  that  case  the  whole  empharis  of 
the  complaint  was  on  the  promise  to  pay, 
made  after  adjustment  But  in  this  ease 
t>e  real  stress  of  the  pleading  appears  to  be 
placed  on  the  contract  of  Insurance.  The 
plahitlff  set  torth  the  contract  the  owner- 
ship by  Uaylor  of  the  insured  property,  the 
destruction  thereof  1^  flre,  the  making  of 
proofs  of  loss,  and  the  performance  of  aH 
the  conditions  of  contract  of  insurance  to  be 
performed  on  the  part  of  the  Insured,  tbe 
fact  that  the  amount  of  the  damage  occa- 
sioned by  tbe  fire  had  been  fixed  at  tiie  sum 
of  9700;  and  averred  the  asdgnment  to  Pur- 
d(Hi,  and  by  him  to  plaintiff,  of  the  dalm 
against  the  defendant  by  reason,  not  of  the 
promise  to  pay,  but  by  reason  of  the  Insur- 
ance, Ifws,  adjustmoit  and  aettlement;  and 
in  conclusion  it  Is  alleged,  not  only  that  de- 
fendant has  not  paid  said  sum  of  money,  txit 
also  that  it  has  not  paid  said  loss.  The  whole 
trend  of  tbe  complaint  seems  to  Indicate  a 
purpose  on  the  part  of  the  pleader  to  rely 
on  the  promise  to  pay  im  the  adjustment  of 
the  loss  only  as  fixing  the  amount  of  such  loss. 
Certainly,  in  view  of  the  other  averments  of 
the  complaint  it  cannot  be  sold  that  by  a  single 
allegation  of  a  promise  to  pay,  ln^!onnection 
with  an  allegation  as  to  adjustment  of  the 
loss,  the  pleader  has  precluded  himself  from 
claiming  that  his  action  is  on  the  policy,  when 
defendant  has  not  called  on  him  to  elect  but 
has  by  his  answer  treated  It  as  an  action 
thereon  as  well  as  oa  the  promise.  In  tbe 
case  in  33  Pac.  the  defendant  does  not  ap- 
pear to  have  treated  the  complaint  by  his  an- 
swer as  embracing  a  cause  of  action  on  the 
policy,  as  defendant  baa  done  In  this  case. 

The  question  then  arises  whether  plaintiff 
established  a  cause  of  action  on  the  policy. 
The  only  defect  of  proof  on  that  tiieory  of 
the  case  which  Is  here  urged  relates  to  the 
extent  of  the  damage  sustained  by  the  loss. 
We  think  there  was  ample  evidence  on  this 
point,  and,  there  being  no  proof  to  the  con^ 
traiy.  the  court  was  Justified  In  directing  a 
verdict  for  the  plalntllt  The  evidence  to 


establish  the   amount  of  the  loss  was  cod- 
tained  In  a  disdoanre  made  defoidaat's 
preiddent  in  garnishee  proceedings  In  tbe 
state  of  Minnesota.   Id  a  salt  in  that  state, 
t«6ugL\t  against  Tftylor,  the  plaiatlff  ia  that 
action  served  a  garnishee  snmmona  on  the 
defendant    herein,    and    such  defendaat. 
throi^h  Its  president  made  disclosure,  ttai, 
wnUe  it  disputed  Its  liabUIty  f or  the  lo«. 
the  amount  thereof  had  been  adjusted  by  It 
and  fixed  at  the  snm  of  $700;  and  that  In 
case  it  was  liable  at  all,  this  was  tiie  amoent 
of  its  liability.   This  was  the  only  additional 
fact  which  the  plaintiff  herein  needed  to 
prove  to  make  out  his  ease,  and  thia  adnil»^ 
^n  by  the  defendant  In  its  dlBcloBure,  which 
was  In  a  sense  Its  answer  In  tbe  garnishment 
prooeedings,  fnlly  establisbed  such  fact  It 
was  not  contended  on  the  trial  that  tbe  pa- 
pers received  In  evidence  were  not  an  exem- 
plification of  the  record  of  tbe  action  In  Uln- 
nesota.  The  disclosure  of  tbe  defendant 
therein  was  In  the  nature  of  an  answw  in  a 
Judicial  proceeding.  The  garnishment  law 
of  Minnesota  gave  Taylm^  cradUora  a  right 
to  Institute  in  ^ect  an  actitm  on  tlie  policy 
against  the  Insurance  company  by  tbe  gar- 
idsbment  procee^ngs.    This  action  within  an 
action  proceeds  In  all  respects  as  tbe  main 
action  Its^  In  case  the  garnishee  dmlee  lia- 
bility and  the  plaintiff  deslrea  to  Utigate  tbat 
qneatim  in  that  action.   In  sndi  a  case  the 
plaintiff,  with  leave  of  court  files  tda  anpi^ 
mental  complaint  against  tbe  gamlaliee.  and 
the  latter  answers  It,  and  the  issnee  thus  pre- 
sented are  tried  the  same  as  the  Issues  in  the 
main  action.   Bat  If  the  garnishee  In  tats  dis- 
closnre  admits  his  Uabili^  to  the  defotdant 
In  the  action,  no  sni^lemental  complaint  and 
answer  thereto  are  necessary,  and  Judgment 
against  tbe  garnishee  is,  at  tbe  proper  time, 
rendered  upon  tbe  disclosure.  That  thoe 
may  be  a  record  on  which  this  Judgment  can 
be  entered,  the  law  requires  the  i^cer  taking 
the  disclosure  to  take  fall  minutes  of  tlie 
same,  and  file  them  with  otiier  papers  in  the 
case.   The  dlsdosnre  Is  thus  made  a  record 
in  the  acUMi.   Like  all  other  records.  It  Im- 
ports verity.  What  It  pnzports  to  sbov  b 
deemed  true.   There  Is  stronger  reason  for 
putting  faith  In  the  truthfulness  of  tbe  state- 
ments of  a  record  that  It  contains  tbe  dis- 
closure made  by  a  garnishee  than  for  accept- 
ing as  true  the  utterances  of  a  recwd  ttiat  a 
certain  paper  therein  is  the  answw  of  a  de- 
fmdant  The  record  in  the  former  case  has 
behind  it  the  oath  of  a  sworn  officer;  L  &  Uw 
officer  who  lakes  the  dlsciosare  of  the  gar- 
nlshee;   Such  disclosure  Is  not  merely  testl- 
mtmy.   It  Is  a  record  in  a  Judidal  proceed- 
ing, and,  if  It  purports  to  contain  tbe  adnds- 
dms  of  the  defendant  as  It  does  in  this  case. 
It  must,  like  all  other  records,  be  r^earded 
as  apeal^lng  the  truth.  In  this  caae  It  la  a 
record  In  a  proceeding  against  the  aune  de- 
fendant on  the  same  dalm;  and  on  prindide 
It  Is  as  competent  evidence  of  deffendant's 
admissions  as  would  be  a  record  of  an  answer 
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in  an  action  brouffht  by  Taylor  himself 
against  the  defendant  to  enforce  the  same  al- 
leged Habllity.  This  earnlsbment  record 
would  have  been  admissible  In  the  state  of 
Minnesota  as  against  this  defendant.  It  must 
hare  the  same  faith  and  credit  here.  The 
disclosure  of  a  corporation  is  required  to  be 
made  by  an  officer  thereof.  It  must,  there- 
fore, be  presumed  that  the  officer  who  malies 
such  dlsclosiire  had  authority  to  make  the 
'  same  for  the  corporation.  The  garnishment 
law  of  Minnesota  was  proved  in  this  case  aa 
a  fact.  See  sections  164-187,  both  inclusive, 
of  title  10,  c.  06,  of  the  General  Statutes  of 
1878  (sections  5306-^1,  Gen.  St.  1894). 

There  remains  one  more  point  to  be  con- 
sidered. The  defendant  interposed  as  a  plea 
in  abatement  the  pendency  of  these  garnish- 
ment proceedings  In  that  state.  Assuming, 
without  deciding,  that  such  a  plea  would  be 
good  In  a  proper  case,  it  is  clear  that  defend- 
ant's own  answer  defeats  Its  plea.  It  alleges 
that  more  than  a  month  bef(H%  the  institu- 
tion of  the  garnishment  proceedings  against 
It  the  defendant  Taylor  In  that  action  assigned 
blB  claim  against  the  garnishee  to  Purdon,  and 
that  Purdon  notified  the  defendant  herein  of 
such  assignment.  It  thus  appeare  that  at  the 
time  the  plaintiff  In  the  action  in  Minnesota 
sought  to  attach  the  claim  against  the  gar- 
nishee as  the  property  of  Taylor  it  was  not 
his  property,  but  belonged  to  Pardon,  who 
thereafter  aselgned  It  to  plaintttC.  These  facts 
would  establish  a  perfect  defense  to  the  gar- 
nishment proceedings  in  Minnesota.  It  Is  plain 
that  the  garnishee  cannot  be  held  liable  th«%- 
In.  Mansfield  t.  Stevens  (Minn.)  16  N.  W. 
455;  WllUams  v.  RaUroad  Co.  (Minn.)  6  N. 
W.  445;  Macdonald  v.  Kneeland,  5  Minn.  352 
(GiL  283);  Lewis  v.  Lawrence  (Minn.)  15  N. 
W.  113.  It  Is  a  significant  fact  that,  while 
the  garnisliee  might  have  secured  his  dis- 
charge, <»■  compelled  the  plaintiff  in  that  ac- 
tion to  proceed  to  enforce  the  claim  against 
it,  It  had,  at  the  time  of  tte  trial  of  this 
action,  taken  no  such  steps,  although  nearly 
a  year  tiad  then  elapsed  since  the  disclosure 
was  made.  The  defendant,  therefore,  is  in 
this  position  before  this  court:  It  claims  and 
shows  that  it  has  a  perfect  defense  to  these 
garnishment  proceedings,  and  yet  urges  its 
failure  to  secure  a  discharge  therefrom  as  a 
reason  why  this  plaintiff  should  wait  until  it 
has  seen  fit  to  move  for  a  discharge.  The 
plaintiff  is  under  no  obligation  to  make  such 
a  motion,  and  none  of  the  partly  to  the  pro- 
ceedings in  Minnesota  have  any  interest  in 
making  It,  while  one  of  them  at  least— the 
garnishee  therein,  the  very  defendant  in  this 
case— has  a  direct  interest  In  permanently  post- 
poning the  day  of  Its  discharge  as  such  gar- 
nishee. The  case  of  Williams  v.  IngersoU,  89 
N.  y.  508-^,  is  dhTectly  In  point  as  fuUy 
supporting  our  view  that,  under  the  facts  of 
this  case,  the  pendency  of  the  garnishment 
proceedings  constitutes  no  defense  to  the  ac- 
tion. The  Judgment  ot  the  district  court  Is 
affirmed.  All  concur. 


On  Rehearing. 

(Nov.  0,  1805.) 

CORLISS,  J.  The  only  question  not  ah-eady 
discussed  In  the  opinion  In  this  case  is  the 
question  of  notice  of  loss.  We  assumed,  In 
writing  such  opinion,  that  there  was  evidence 
that  notice  of  loss  had  been  given  according 
to  the  provisions  of  the  policy.  On  discovering 
our  error  in  this  particular,  we  granted  a  re* 
bearing.  It  Is  obvious  from  the  terms  of  the 
contract  that  the  giving  of  immediate  notice 
of  loss  in  writing  was  a  condition  precedent  to 
liability.  No  such  notice  was  given  apart  from 
that  contained  in  the  proofs  of  loss.  That 
proofs  of  loss  constitute  notice  of  loss  cannot 
be  doubted.  See  Weed  v.  Insurance  Co.  (N. 
Y.  App.)  31  N.  E.  231-234.  When  the  proofs 
of  loss  In  this  case  were  furnished  we  are 
anable  to  say  from  the  evidence.  In  view  of 
the  fact  that  the  burden  was  on  plaintiff  to 
establish  a  case  under  the  policy,  we  are  com- 
pelled to  hold  that  he  has  failed  to  show  that 
immediate  notice  of  losa  was  given  by  the  fur- 
nishing of  proofs  of  loss.  They  may  not  have 
been  furnished  until  after  it  was  too  late  un- 
der the  terms  of  the  policy  to  give  notice  of 
loss.  Of  course,  the  provision  requiring  im- 
mediate notice  of  loss  must  have  a  reasonable 
construction.  A  notice  given  within  a  few 
days. after  the  loss  would  be  In  time.  May, 
Ins.  B  402.  But  the  record  does  not  show 
that  the  proofs  of  loss  which  consUtutcd  the 
only  written  notice  given  were  fm'nlshed  with- 
in a  few  days  after  the  fire.  But  we  are  clear 
that  there  was  ample  evidence  that  the  giv- 
ing of  Immediate  notice  of  loss  was  waived. 
When  the  proofs  of  loss  were  received  by  de- 
fendant, there  is  no  pretense  that  It  promptly, 
or  at  all,  objected  to  their  receipt,  either  as 
timely  proofs  of  loss  or  as  timely  notice  of  loss. 
On  the  contrary,  it  retained  such  proofs  of 
loss  without  objection  or  comment.  Under  our 
statute  this  constituted  a  waiver  of  tlmdy  no- 
tice. "Delay  in  the  presentation  to  an  insurer 
of  notice  or  proolS  of  loss  Is  waived  if  caused 
by  any  act  of  his  or  if  be  Mnlts  to  make  objec- 
tion promptly  and  specifically  upon  that 
ground."  Comp.  Laws,  f  4179.  See,  also,  John- 
son V.  Insurance  Co.,  1  N.  D.  107,  46  N.  W. 
7D9.  It  Is  urged,  however,  that  the  plaintiff 
cannot  sustain  the  judgment  on  the  theory 
that  notice  of  loss  vnis  waived  for  the  reascm 
that  no  such  Issue  was  tendered  by  the  com- 
plaint. The  allegation  In  that  pleading  Is  that 
notice  of  loss  was  In  ftict  given  according  to 
the  terms  of  the  policy.  But  the  evidence 
showing  that  proofs  of  loss  had  been  furnish- 
ed and  were  received  without  objection  was 
evidence  from  which  the  law  would  Infer  a 
waiver  of  timely  notice  of  loss.  When  rffered, 
the  defendant  was  bound  to  know  that  such 
evidence  could  be  used  fix  both  purposes.  If, 
therefore,  defendant's  counsel  desired  to  raise 
the  point  that  the  waiver,  which  this  evidence 
established  as  a  matter  of  law.  In  the  absence 
of  proof  that  the  defendant  had  objected  to  the 
proofs  of  loss  as  timely  notice,  was  not  plead- 
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ed,  he  should  have  objected  to  the  evidence 
as  being  Incompetent  for  the  purpoae  under 
the  pleadings.  The  result  would  have  been 
an  application  to  amend  the  complaint  by  set- 
ting vj?  a  valver;  and  thra.  If  defendant  had 
desired  time  to  meet  this  new  Issue,  the  court, 
on  a  proper  showing,  would  have  unquestion- 
ably granted  him  a  CDntlnuance.  HaTlng  al- 
lowed erldenee  to  be  recelred  which  establish- 
ed a  walrer  as  a  matter  of  law,  viithout  Insist- 
ing that  that  Issne  was  not  within  the  plead- 
ings, It  Is  too  late  tot  It  to  raise  the  point 
for  the  first  time  In  tUs  court  Tlie  Judgment 
Is  aiBrmed.  AD  cimcnr. 


STODDAHD  MANUF'G  CO.  t.  MILLER 
Bt  al. 

{Supreme  Court  of  MicbigaiL    Not.  6,  1895.) 

COHTBACT    OF    SALE — BkKACH    OV    WaREASTT  — 

Waiter— EzpLAiNi>o  Uistaxe. 

1.  A  Tender  sold  certain  farm  faoplemcnts 
to  defendants,  dealers  tbMein.  with  a  guaranty 
that,  if  aoy  one  was  defectire,  notice  thereof 
Bboiild  be  giTen,  and  time  allowed  to  put  it  in 
order,  but  tbat  the  use  of  a  machine  longer  than 
one  da?  would  constitnte  an  acceptance  thereof. 
Defendants  anbaequentlr  receired  other  Imple- 
mentg.  alleged  by  defendants  to  be  atructurally  de- 
ftx^'tire.  The  vendor's  agent  tcstifiod  in  an  ac- 
tion on  the  account  tliat  ho  afterwards  effected 
a  "partial  settlement"  with  defendants  for  the 
eoods  sold  by  them,  but  not  as  to  those  on  band; 
that  defendants  asked  for  an  extension  of  time 
for  payment,  whidi  he  refused  to  grant,  and  that 
hf>  rccelTetl  no  notice  of  the  alleged  defects.  De- 
fendants claimed  that  they  gave  such  notice,  and 
that  said  osent  agreed  to  carry  the  implemeats 
on  band  until  they  w«e  sold,  tield,  tbat  it  was 
error  to  preclude  defendants  from  reeorvring  for 
a  breach  of  warrant?  If  there  was  no  notice  of 
defects  at  the  time  of  settlement,  or  if  there  bad 
been  an  extension  of  time,  it  not  appcartiig  that 
there  was  a  promise  to  pay  In  consideration  for 
anch  extension,  or  that  the  limitation  on  the 
maranty  aiiiilied  to  detlera  until  after  the  Imple* 
ments  were  sold. 

2.  Where  defendant,  a  dealer  in  form  imple- 
ments, ordered  "two  square  feetlngacbafts.  4  ten 
hoe  drills"  <sic),  it  was  proper  to  permit  htm  to 
show  that  he  Intmded  to  order  two  afaafts  for  10 
hoe  drills. 

Error  to  circuit  court,  Sanilac  county;  Wat- 
son Beach,  Jndge. 

Action  by  the  Stoddard  Mannfactnring 
Company  against  Adam  Miller  and  anotbo' 
on  a  contract  of  sale.  Plalntlfr  bad  Judg- 
ment, and  defendants  bring  error.  Reversed. 

E.  C.  &  H.  A.  Babco(;k,  for  appeUanta. 
Avery  Bros.  &  Walsh,  for  appellee. 

McGRATH.  C.  J.  Defendants  are  dealers 
In  farming  Implements  at  MInden  City. 
Tliey  hod  had  dealini^  with  the  Farmers' 
Vrlend  Manufacturing  Company,  and  In  De- 
cenilKT,  1892,  entered  into  a  written  contract 
with  said  company  for  600  harrows,  nine  9- 
hoe  Farmers'  Friend  drills,  and  one  10-hoe 
Farmers'  Friend  drill.  The  agreement  con- 
templated further  orders,  and  prescribed  the 
terms.  It  granted  to  defendants  the  exclu- 
sive rifilit  to  sell  in  certain  territory,  and 
provided  that  defendants  should  make  every 


efltort  to  extend  the  trade  In  the  tartbvy, 
sell  so  competing  machines,  and  order  u 
many  more  machines  as  the  territory  might 
require.  It  provided  that  the  company  would 
replace  defective  parta,  and  fnmlth  repaln 
at  list  prices,  less  25  per  cent.  It  contaloed 
a  further  provtelon,  Hut:  *^e  machines 
furnished  nnder  this  contract  are  wairanted 
to  be  well  made,  of  good  material,  and,  if 
properly  handled,  to  do  good  work.  They 
are  to  be  set  np  and  operated  according  to 
directions.  If  any  one  fails,  owing  to  ae- 
fects  or  otherwise,  notice  must  be  given  to 
the  Pamiers'  Friend  Manufactnrlng  Com- 
pany, Dayton,  Oblo,  and  time  allowed  to  put 
it  In  order  or  operate  It.  The  nse  of  a  ma- 
<^ne  longOT  than  oae  day  without  notice  of 
defect,  Shalt  be  evidence  that  it  Is  accepted, 
and  this  warranty  shall  cease.  Signed. 
Farmen*  Frloid  linfg.  Co.,  by  George  A 
Woodford."  On  Angrust  23,  1893,  defend- 
ants wrote  to  Woodford  a  letter  as  foUows: 
"Please  ship  me  at  wonts  to  MInden  City, 
wone  rite  stele  weel  for  a  drill  Two  square 
feetlng  schafts.  4  ten  hoe  drilla  also  some 
note  blanks  for  drills.  Send  It  at  wonU 
without  daylay."  Upon  receipt  of  this  oider 
the  company  sent  four  10-hoe  drills  to  de- 
fendants. Bonte  correspondence  was  evi- 
dently bad  respecting  this  shipment,  defend- 
ants dairalng  tbat  they  had  Intended  to  or- 
der two  shafts  for  10-hoe  drills,  and  not  to 
order  four  10-hoe  drills;  but  defendants  re- 
tained the  drills.  Under  the  contract  these 
drills  were  to  be  paid  for  In  90  days.  Plain 
tiff  sties  as  assignee  of  the  account  De- 
fendnnts  set  up  a  breach  of  the  warranty. 
In  Deceml>er.  1898,  one  Qulg  called  upon  the 
defendaots  for  a  settlement  of  the  accouat. 
Defendants  bad  on  hand  at  that  time  five  of 
tbe  9-hoe  and  four  10-hoe  drills.  Qulg  says 
that  there  was  a  partial  settlem«it  at  that 
time,  but  tbat  defendants  refused  to  pay  for 
the  goods  on  hand,  but  wanted  him  to  carry 
the  articles  on  hand  over  into  tbe  next  year's 
contract,  which  he  refused  to  do;  that  at  that 
time  no  mention  was  made  to  him  tbat  tbe 
goods  were  defective,  but  that  the  mistake 
in  the  letter  of  August  13th  was  referred  to 
by  defendants.  Tbe  statement  presented  at 
that  time  describes  the  goods  unsold  as  "on 
hand  (not  settled)."  It  seems  to  be  conced- 
ed that  the  drills  were  not  tbe  same  as  those 
which  had  been  previously  sold  to  defend- 
ants; that  a  steel  frame  bad  been  substitut- 
ed for  a  wooden  frame.  Defendants  ex- 
plained this  by  saying  tbat  "they  dbinged 
the  drill  into  a  steel  frame,  and  put  a  sprock- 
et in  the  middle,  and  put  the  chain  on  the 
feed  shaft,  and  It  springs  the  shaft  In  the 
center,  and  stops  their  working."  Defend- 
ants' testimony  tended  to  show  tbat  they 
had  sold  eevnal  of  these  drills,  which  proved 
defective,  and  the  parties  to  whom  wcAA  re- 
fused to  pay  for  them;  that  tbey  had  tried 
to  remedy  this  defect,  but  without  success: 
that  when  Quig  came  tliere  they  explained 
the  difficulty  to  him,  told  him  that  the  dilllf 
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would  not  work,  and  that  porchaserB  had  re- 
fniied  to  pay  for  them;  that  they  me^ 
lecia,  refused  to  pay  for  them,  and  requested 
Qulg  to  take  tltem  back;  that  they  told 
Qni£  that  they  would  In  no  case  agree  to 
pay  for  them  until  Bold,  and  that  Qulg 
ngreed  to  carry  them  untfl  they  were  sold. 
The  court  Inatmcted  the  Jury:  "That  If 
there  was  an  agreement  to  postpone  the  pay- 
ment for  these  nine  Implements  to  the  sea- 
son of  1894,  there  can  be  a  recovery  for  the 
plaintiff  for  9120  only,  and  Interest  from  De- 
cember 18,  1893,  to  this  time.  If  the  exten- 
sion was  made,  It  would  also  be  a  waiver  on 
the  part  of  the  defendants  as  to  defects  as 
to  workmanlike  quality  of  the  Implement; 
that  la,  the  defendants  claim  that  at  the 
time  he  called  attention  to  his  claim  for 
damages,  but  that  at  the  same  time  the  time 
for  p^ment  was  extended.  Now,  if  tliat 
was  a  fact,  that  would  be  a  waiver  of  these 
defects;  It  would  take  these  defects  out  of 
the  case,  If  there  was  an  extension  of  time. 
If  yon  find  as  a  matter  of  fact  Uiat  there 
was  no  eit«ul<»i  of  time  for  the  payment 
for  these  nine  drills,  you  will  then  consider 
the  qnesUon  of  damages.  Such  damages 
must  be  confined  to  the  nine  madilnes  on 
hand,  for  the  reason  that  the  business  con- 
cerning this  machinery  up  to  that  date  was 
settled  at  that  time.  If  yon  find  they  did 
not  comply  with  the  warranty,  and  that  the 
agent  was  notified  of  these  defects,  the 
measure  of  damages,  if  any  yon  find,  would 
be  the  dllference  between  the  ctmtract 
price  of  the  machines  and  the  actn^  value 
of  the  machines  as  yon  shall  find  It  to  be." 
We  think  the  court  misapprehended  the  ef- 
fect of  defendant's  testimony.  The  parties 
did  not  arrive  at  a  ^tlement  in  December 
18^  Qnig  does  not  say  that  they  did.  He 
says,  g^Hnlly,  that  there  was  "a  partial  set- 
tlement" If  defendants  settled  the  account 
AS  to  the  goods  not  on  hand,  and  agreed  to 
that  account,  they  are  concluded  thereby. 
The  controversy  seems  to  have  been  over 
the  drills  on  hand.  Qnig  was  then  repre- 
senting the  company.  No  question  seems  to 
have  been  raised  as  to  his  lack  of  authority. 
If  at  that  time  defendants  in  good  faith 
made  the  complaints  alleged  to  have  been 
made,  and  it  was  agreed  that  the  drills 
should  be  carried  by  the  company  nntii  sold, 
a  recovery  should  not  have  been  allowed, 
Irrespective  of  any  formal  compliance  with 
the  terms  of  the  warranty.  Of  voutfo.  If  at 
that  time  there  was  a  promise  to  pay  In  con- 
rideratlon  of  an  extension  of  time,  and  tlie 
extension  of  time  was  granted,  another  ques- 
tion would  arise;  but  Qulg  does  not  claim 
that  there  was  elth«>  a  promise  to  pay  or  an 
extension  of  time.  The  Jury  evidently  found 
that  there  was  no  extentrion  of  time,  but 
the  court.  In  the  course  of  the  trial,  clearly 
Intimated  that,  In  the  absence  of  notice  un- 
der the  contract,  defendants  could  not  go 
Into  the  question  of  the  defects  In  the  drills, 
and  restricted  them  in  their  proofs  upon  tlie 


question  of  the  depreciated  value  for  that 
reason.  It  is  evident  that  the  clauses  in  the 
contract  following  the  warranty  were  im- 
ported Into  tiie  contract  in  question  from  a 
contract  for  the  sale  of  an  individual  ma- 
chine. It  was  not  expected  that  defendants 
would  set  up  and  operate  these  machines  or 
use  them.  They  purchased  them  to  sell 
again.  The  restrictions  may  be  applied  to 
drills  sold  by  them,  but  not  as  to  those 
which  bod  not  been  set  up  or  operated.  De- 
fendants had  sold  several  of  these  drills  dur- 
ing that  season,  and  had  been  evidently  en- 
deavoring to  satisfy  the  pui-chasers  respect- 
ing them.  The  complaint  was  not  as  to  a 
defective  part,  but  was  one  going  to  the 
whole  machine,  destroying  Its  ntlllty.  It 
was  a  structural  trouble.  As  tending  to  re- 
but any  presumption  that  might  arise  as  to 
the  efTect  of  an  order  given  August  23d  fbr 
four  more  of  the  drills  complained  of,  we 
think  that  the  defendants  were  entitled  to 
show  that  a  mistake  was  made  in  that  order. 
The  Judgment  Is  reversed  and  a  new  trial 
ordered.   The  other  jastlces  concurred. 


OSMUN  V.  OAKLAND  CIRCUIT  JUDGE. 
(Supreme  Coort  of  Michigan.  Nov.  S,  1895.) 

ESTATB  OP  DSCBDBNT — CONTITIOINT  CLAIU. 

A  note  najable  absolnteb',  and  secured  by 
mortage  on  land,  is  not,  as  between  the  holder 
and  the  estate  of  the  maker,  a  oontingeot  claim, 
within  8  How,  Ann.  St.  {  5932,  providing  that 
"if  any  person  shail  be  liable  as  secnrity  for  tiie 
deceased,  or  have  any  other  contingent  claim 
against  his  estate  which  cannot  be  proved  as 
a  debt  before  the  commissioners,  or  allowed  by 
them,  the  same  may  l>e  presented,  with  the  prop- 
er proof,  to  the  probate  court  or  to  tbe  commis- 
sioners, who  sliall  state  the  same  in  their  re- 
Dort." 

PetitlOTi  by  WUliam  H.  Osmun,  Sr.,  for  a 
writ  of  mandamus  to  tlie  Oakland  circuit 
Judge.  Dented. 

Newton  &  Gold  and  Junius  Ten  Eyek,  for 
relator.  Ohariea  F.  CoUler  (Clarence  Tinker, 
of  counsel),  for  respcmdent. 

MONTOOMERr,  J.  Commissioners  on 
claims  were  ai^Inted  in  the  estate  of  Reuben 
Green,  deceased,  by  the  probate  court  of  Oak- 
land county.  Relator,  who  hdd  a  note  ex- 
ecuted by  the  deceased,  which  was  secured 
by  a  real-estate  morignge,  filed  a  claim  be- 
fore the  commissioners.  In  which  he  stated 
that  he  presented  the  claim  t<xt  allowance  as 
a  contingent  claim.  The  commissioners  al- 
lowed the  claim  at  S4.(m.S.r>0.  Relator  claimed 
that  this  was  little  more  than  half  the  amount 
actually  due  him.  and  took  an  appeal  to  the 
circuit  court  Subsequ«itly  he  moved  the 
couri  to  set  aside  the  appeal  and  the  order  of 
the  commissioners  making  the  allowance,  and 
to  dismiss  the  case  vrithout  prejudice,  on  the 
ground  that  the  claim  is  a  contingent  claim 
under  ttie  statute;  and  it  Is  said,  si^  propoly. 
that  if  the  claim  is  a  omtingent  claim  within 
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the  meaning  of  the  statute,  the  sole  dnty  of 
the  commiasioners  was  to  take  the  proofs,  and 
report  them  to  the  probate  court.  Bucboz  v. 
Fray,  36  Mich.  430;  Campau  r.  MiUer,  46 
Mich.  148,  9  N.  W.  140.  Assumlns,  therefore, 
that  the  relator  bad  not  by  liia  appeal  waived 
bla  right  to  make  the  contentiou,  the  sole 
question  is  whether  a  note,  payable  absolute- 
ly, secured  by  a  real-estate  mortgage,  is,  aa 
between  the  bolder  and  the  estate  of  the  mak- 
er, a  contingent  claim.  Section  5932,  3  How. 
Ann.  St.,  reads:  "If  any  person  shall  be  lia- 
ble as  security  for  the  deceased,  or  have  any 
other  contingent  claim  against  ills  estate 
which  cannot  be  proved  as  a  debt  t>efore  the 
commissioners,  or  allowed  by  them,  the  same 
may  be  presented,  with  proper  proofs,"  etc. 
This  statute  was  referred  to  in  Cl&rk  v.  Davis, 
32  Mich.  154,  and  It'  was  Indicated  that,  aa 
between  the  mortgagee  and  the  deceased,  the 
mortgagee  had  the  rlgbt  to  prove  his  claim 
as  a  debt  against  the  estate. 

We  think  that  it  Is  clear  from  the  language 
of  the  statute  that  it  was  not  Intended  to 
class  as  a  contingent  claim  such  a  demand  as 
the  relator  presents.  His  claim  depends  upon 
no  c<mtingency  whatever.  The  right  to  pre- 
sent such  a  claim  as  his  was  also  recognized 
in  I^arzelere  v.  Starkweather,  38  Klich.  96, 
in  which  case  it  was  held  that  the  presenta- 
tion of  the  claim  before  the  commissioners 
did  not  prevent  the  mortgagee  from  securing 
his  claim  by  foreclosure.  The  writ  will  be 
denied,  with  costs.  The  otiiw  Justices  con- 
curred. 


HULBERT  et  al.  t.  DETROIT  CYCLE  CO., 
Limited,  et  ai. 

(Supreme  Court  of  Michigan.  Nor.  5,  1896.) 

CKBorroK'B  Bill~Whsn  Holtifabious. 
A  bill  by  Jndgmeat  creditors  on  behalf  of 
themselTes  and  certain  other  judgment  creditors, 
against  the  debtor  and  various  persons  to  whom 
he  transferred  distinct  parts  of  his  pronerty, 
the  sole  purpose  of  which  is  to  impound  all  the 
assets  of  the  debtor  to  pay  his  debts,  is  not  mul- 
tifarious. 

Appeal  from  circuit  court,  Wayne  county, 
in  dianeery;  Joseph  W.  Donovan,  Judge. 

Bill  by  William  A.  Hulbert  and  others 
against  the  Detroit  Cycle  Company,  Limited, 
and  others.  From  a  Judgment  sustaining  a 
demurrer  to  the  bill,  complainants  appeal. 
Reversed. 

The  complainants  recovered  a  common-law 
Judgment  for  $691.04  against  the  Detroit 
Cycle  Company,  Limited,  a  limited  partner- 
ship association,  formed  under  Act  No.  191 
of  the  Public  Acts  of  1877,  and  amendments 
thereto  (1  How.  Ann.*  St.  c.  79,  p.  623  et  seq.). 
A  fl.  fa.  was  issued  in  due  form,  placed  in 
the  sheriff's  hands,  and  returned  w*Iiolly  un- 
satisfied. They  thereupon  filed  a  creditors' 
bill  in  behalf  of  themselves  and  certain  oth- 
er Judgment  creditors,  who  sTiould  sliare  the 
expenses  of  the  litigation.   The  defendants 


and  their  connection  with  this  cootroversy 
are  as  follows:  First  The  Detnrit  Cycle 
Company,  Limited,  is  the  Judgment  debtor 
Second.  Edwin  B.  Robinson,  John  A.  Mathe- 
son,  and  John  T.  Holmes  are  the  partners 
composing  the  Detroit  Cycle  Company.  Lim- 
ited, a  partnership  association,  limited.  Each 
of  them  subscribed  $3,333.33  to  the  ca[rital  of 
the  concern,  of  which  each  paid  in  cash,  at 
the  time  of  the  subscription,  $1,000,  and  $500 
afterwards.  No  other  cash  payments  were 
ever  made.  Tbey  afterwards  gave  their  sev- 
eral notes  for  $1,833.33  each  to  the  company, 
for  the  ostensible  purpose  of  paying  t&eU' 
Btofjk  subscriptions.  These  notes  were  made 
payable  to  the  order  of  the  Detroit  Cycle 
Company,  Limited,  and  afterwards  transfer- 
red by  it  to  the  defendant  Gormully  &  Jef- 
fery  Manufacturing  Comp&ny,  with  the  un- 
derstanding that  their  payment  would  nevei 
be  called  for.  The  object  of  the  transactiOD 
was  to  escape  liability  to  the  creditors  of  the 
Detroit  Cycle  Company,  Limited,  as  sub- 
scribers to  its  capital  stock.  Third.  The 
Gormully  &  Jefifery  Manufacturing  Comitany 
secured  a  mortgage  from  the  Detroit  Cycle 
Company.  Limited,  of  all  Its  assets  then  pres- 
ent and  prospective,  and,  in  and  by  the  same 
Instrument,  an  assignment  of  all  its  l>tcyc]e 
contracts  and  other  choses  In  action  which 
the  Detroit  Cycle  Company,  Limited,  then 
owned  or  might  afterwards  acquire.  Thtc 
mortgage  was  made  at  the  same  time  tliai 
the  three  notes  were  made,  referred  to  above. 
The  consideration  expressed  In  the  mortgage 
is  a  debt  from  the  Detroit  Cycle  Company. 
Limited,  to  the  mortgagee  for  $14.12^71^. 
which  it  is  alleged  was  In  excess  of  the  actual 
Indebtedness.  The  value  of  the  property 
covered  by  the  mortga^re  was  $20,000,  and 
the  value  of  the  bicycle  contracts  was  $10.- 
000  more.  The  equity  of  redemption  was. 
in  accordance  with  a  fraudulent  and  collusive 
arrangement,  bought  by  the  Gormully  &  Jef- 
fery  Manufacturing  Company  at  an  execu- 
tion sale  upon  a  Justice's  Judgment,  nils 
was  brougbt  about  in  this  way:  Une  Car 
micliael  recovered  a  Judgment  against  the 
Detroit  Cycle  Company,  Limited,  before  a 
Justice,  for  $75  damages  and  $4.50  costs. 
Execution  upon  this  Judgment  was  stayed. 
The  defendant  Holmes  became  surety  for 
that  purpose.  About  four  months  after- 
wards, and  before  the  stay  had  expired  by 
limitation  of  time,  defendant  HolmoH,  in  col- 
lusion with  the  other  defendants,  made  affi 
davit  that  he  deemed  himself  insecure.  An 
execution  was  accordingly  issued,  and  the 
property  covered  by  the  mortgage  sold,  for 
the  amount  of  the  Judgment  and  costs,  to  an 
employe  of  the  Gormully  &  Jeffery  Mano- 
facturln^r  Company,  and  In  its  behalf. 
Fourth.  The  defendant  Atkinson,  while  the 
property  of  the  Detroit  Cycle  Company.  Um- 
ited.  was  In  the  possession  of  the  Gonnollr 
&  JefFery  Manufacturing  Company  under  Its 
chattel  mortgage,  bad  transferred  to  him  bi- 
cycle contracts,  the  property  of  the  Detroit 
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Cycle  Company,  Ltinlted.  to  tbe  valne  of  $3,* 
000,  wltbout  consideration;  and  be  collected 
the  proceeds  tbereoUt  and  appropriated  tbem 
to  lilB  own  nee.  He  baa  also  obtained  pos- 
session of  the  books  of  tbe  Detroit  Cycle 
Company,  Limited,  and  has  refused  complain* 
ants  access  thereto  for  the  purpose  of  ascer^ 
mlnlnff  tbe  amount  of  tbe  subscriptions  to 
tbe  stock  of  the  Detroit  Cyde  Company,  Lim- 
ited, not  yet  paid  up.  The  bill  ^nceeds  upon 
the  theory  that  the  property  transferred  to 
the  Oormnlly  &  Jeftery  Manufacturing  Com- 
pany  and  Atkinson,  and  tbe  amount  of  the 
unpaid  BubscrlpUons  to  the  capital  stock  of 
the  Detroit  Cycle  Company,  Limited,  are 
chargeable  for  tbe  payment  of  tbe  Detn^t 
Cycle  Company's  debts.  The  defoidants  sct- 
erally  demurred,  npou  the  ground  of  multl- 
fationsneas.  These  demurrers  the  court  sus- 
tained. 

Bowen,  Douglas  &  Whiting  (Otto  Klrchner, 
of  counsel),  for  ai^llants.  Russel  &  Camp- 
bell and  Atkinson  &  Atkinson,  for  appellees. 

GRANT.  J.  (after  stating  the  facts).  The 
single  purpose  of  this  blU  Is  to  Impound  all 
the  assets  of  the  defendant  the  Detroit  Cycle 
Company,  to  pay  Its  debts.  It  Is  alleged  that 
aU  Its  property  has  beeu  dissipated  and  con- 
veyed In  different  parcels  to  the  various  de- 
fendants, with  the  common  object  of  prevent- 
ing Its  a^lcatlon  tq>on  the  debt  due  to  the 
complainants  and  its  other  creditors.  It 
would  certainly  be  a  reproach  upon  equity 
Jurisprudence  If  a  creditor  were  compelled  to 
Institute  a  separate  suit  against  each  person 
to  whom  a  debtor  has  fraudulently  conveyed 
bis  property.  This  would  be  true  even  If 
there  were  no  common  purpose  among  those 
to  whom  such  conveyances  are  made.  The 
eases  upon  this  subject  are  very  numerous, 
and  many  of  them  are  cited  In  Torrent  v. 
Hamilton.  95  Mich.  159,  54  N.  W.  634.  The 
firmly  established  rule  is  that  In  such  cases 
tbe  creditor  may  make  all  such  parties  de- 
fendant, and  thus  avoid  a  multiplicity  of 
suits.  It  has  been  held  that,  though  "the  mat- 
ters set  forth  In  the  pleading  are  distinct,  yet. 
If  Justice  could  be  admlmstered  between  tbe 
[wrtieB  without  a  multiplicity  of  suits,  tbe 
objection  of  multifariousness  will  not  pre- 
vail." Bowers  v.  Keesecher,  9  Iowa,  422.  The 
correct  rule  Is  stated  In  Chase  v.  Searles,  45 
N.  H.  511,  that  where  a  creditor  seeks  to  set 
aside  all  conreronces  made  by  the  debtor  In 
order  to  accompllsb  a  Single  object,  viz.  tbe 
satisfaction  of  his  Judgment  out  of  tbe  prop- 
erty so  conveyed,  the  bill  Is  uot  multifarious. 
See,  also.  Walt  Fraud.  Conv.  SI  5*.  150.  151; 
Hill  V.  Moone  (Ala.)  16  South.  67;  Collins  v. 
Stlx  (Ala.)  11  South.  380;  Fullnuiu  v.  Steb- 
btus,  51  Fed,  la  The  decree  of  tbe  court  De- 
low  Is  reversed,  and  tbe  demurrer  overruled, 
with  costs  of  both  courts.  The  case  will  be 
remanded,  and  the  defendants  given  the  usu- 
al time  to  answer.  The  other  Justices  con- 
curred. 


BARTLETT  et  aL  v.  STEAM  DREDGE  NO. 
14  et  al. 

(Supreme  Court  of  Michigao.   Nov.  6,  18KS.) 

UaHITIMB      LIBKS  —  CoKSTRUCTlOfI     OF  STBAK 

Dbedoeb— Watbrcrafts— What  Constitotbs. 
Steam  dredges,  to  he  med  solely  for  dig- 
ginff  under  water,  and  not  for  navinttion  or  the 
tniDBportation  even  of  tbe  materia]  which  they 
bring  up  from  the  lake  or  river  beds,  are  uot 
watercrafts.  within  the  mraning  of  the  act  (2 
How.  Ann.  St  c.  285,  S  2)  proTidioc  that  "every 
watercraft  of  ahove  five  tons  burthen,  used  or 
Intended  to  be  nsed  in  navigating  the  waters  of 
this  state,  shall  be  subject  to  a  lien  thereon," 
etc 

Appeal  from  circuit  court,  Wayne  coimty; 
George  3.  Hosmer.  Judge. 

Action  by  A  B.  Bartlett  &  Co,  against 
Steam  Dredge  No.  14.  Steam  Dredge  No.  15. 
and  Calkbi.  Stlckney  &  Cram,  to  enforce 
Hens  on  such  dredges  for  labor  and  material 
furnished  by  complainants  for  their  con- 
struction. From  a  Judgment  for  defendants, 
plalntifTs  appeaL  Affirmed. 

T.  E.  Tarsney  and  W.  W.  Wicker  (H.  D. 
Goulder,  of  counsel),  for  apj^ellants.  Har- 
low P.  Davock  and  Blbrldge  F.  Bacon,  for 

appellees. 

GRANT,  J.  The  complainants  furnished 
labor  and  materials  for  the  construction  at 
Saginaw,  Mich.,  of  the  two  dredges  Invrfred 
Id  these  suits.  The  contracts  were  made 
with  Catkin,  Stlckney  &  Cram.  These  suits 
were  Instituted  to  enforce  Hens  upon  tbe 
dredges  for  such  labor  and  material,  under 
chapter  285,  2  How.  Ann.  St.  As  described 
by  the  complainants,  "The  dredge  hull  la 
virtually  a  large  scow,  with  a  boiler,  engine, 
and  different  kinds  of  machinery;  a  crane, 
a  boom,  and  a  dipper.  It  has  no  means  of 
propulsion,  except  by  towing,  nor  any  rud- 
der. The  dredge  Is  used  Cor  digging  mate- 
rial under  water,  and  Is  not  used  for  trans- 
portation. It  Is  the  same  thing  as  a  steam 
shovel  on  land.  It  has  no  master,  and  is  not 
used  for  transporting  passengers,  freight,  or 
anything."  The  sole  purpose  of  these  dredges 
was  to  dig,  not  to  navigate.  They  are  not 
moved  from  place  to  place  for  the  purpose 
of  navigation,  as  are  vessels  engaged  In 
commerce,  nor  are  they  intended  to  be  used 
for  transporting  passengers  or  freight,  or 
the  material  which  they  bring  up  from  the 
lake  or  river  beds.  The  act  providing  for 
liens  is  entitled  "An  act  to  provide  for  the 
collection  of  demands  against  watercraft." 
The  second  section  reads  as  follows:  "Every 
watercraft  of  alwve  5  tons  burthen,  used  or 
Intended  to  be  used  In  navigating  the  waters 
of  this  state,  shall  be  subject  to  a  Hen  there- 
on," etc.  It  certainly  would  be  a  forced  con- 
struction to  bold  that  auch  structures  "are 
used  or  intended  to  be  nsed  In  navigating 
the  waters  of  the  state."  If  this  were  so, 
then  every  structure  built  so  that  It  could 
be  towed  over  the  water  to  do  work  at  dlf< 
ferent  places  must  be  held  to  be  a  waier- 
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craft,  under  this  law.  The  term  "vessel"  is 
defined  b7  congresB  as  'iucludlng  ever;  de- 
scription of  watercraft  or  otber  artificial  con- 
trlTance  Dsed,  or  capable  of  being  used,  as 
a  means  of  transportation  on  the  water." 
A  dredge  is  Incapable  of  being  used  aa  a 
means  of  transportation  on  the  water,  ac- 
cept by  removing  Its  machinery  and  trans- 
forming it  Into  something  for  which  It  was 
never  Intended  to  be  used.  Barges  are  ves- 
sels within  the  admiralty  Jurisdiction,  and 
subject  to  maritime  Hens.  The  Dick  Keys, 
1  Blss.  408.  Fed.  Cas.  No.  8,898;  Dlsbrow  v. 
The  Walsh  Bros.,  36  Fed.  607.  So,  also.  Is  an 
old  steamboat,  with  all  Its  machinery  re- 
moved, and  fitted  up  as  an  excursion  boat. 
Mosser  T.  The  City  of  Pittsburg,  45  Fed. 
649.  So,  also,  are  ll;;hters  used  In  convey- 
ing lumber  to  vessels  lying  in  deep  water. 
The  Lighter  Case,  1  Brown,  A.dm.  334.  Fed. 
Cas.  No.  5.307.  So  It  has  also  been  held  that 
a  dredge  and  scows  are  to  be  treated  as  one 
concern,  subject  to  a  maritime  lien.  The 
Starbuck,  61  Fed.  502;  The  Alabama,  22 
Fed.  449.  It  was  said  in  the  latter  case, 
"Tlie  dredge  boat  by  Itself  might  not  be  up 
to  the  test."  It  has  also  been  held  that  a 
floating  elevator  used  In  the  harbor  of  New 
York  was  subject  to  maritime  Men.  The 
Hezlktab  Baldwin,  8  Ben.  556,  Fed.  Cas.  No. 
6,4^.  The  Baldwin  was  in  fact  a  canal 
boat  with  an  devattng  apparatus  attached, 
for  the  purpose  of  transporting  gi-aln  from 
one  vessel  to  another,  and  was  moved  about 
the  harbor  for  tbat  purpose.  She  was  noth- 
ing more  than  a  floating  vessel  directly  en- 
gaged in  commercial  movements,  Just  as  much 
as  were  the  barges  and  lighters  In  the  above- 
cited  coses.  The  Altcbeson  v.  The  Eodlecn 
('hain  Dredge.  40  Fed.  253.  directly  sustains 
the  complalnaats,  and  holds  a  steam  dredge 
to  be  a  subject  of  admiralty  Jurisdiction. 
The  opinion  disposes  of  this  branch  of  the 
case  In  a  single  sentence,  at  p&ge  254,  and 
treats  the  question  as  settled  by  the  above 
cases  of  The  Baldwin,  The  Alabama,  and, 
also.  The  Pioneer.  30  Fed.  206;  Woodruff  v. 
One  Covered  Scow.  Id.  269.  The  opinion 
also  says  that  the  court  has  incidentally 
held  likewise  in  Maltby  v.  Steam  Derrick 
Boat,  3  Hughes,  477,  Fed.  Gas.  No.  9,000, 
and  Coasting  Co.  v.  The  Commodore.  40 
Fed.  258.  The  Pioneer  directly  supports  the 
decision.  In  the  Woodruff  Case  it  was  held 
that  a  contract  for  a  floating  boathouse  Is  a 
maritime  contract,  by  reason  of  the  subject- 
matter.  The  structure  In  that  case  was  a 
float  used  to  afford  persons  a  means  of 
egress  from  small  boats  coming  from  tbe 
slip,  to  the  adjoining  wharf,  and  thence  to 
the  shore.  The  Maltby  Cose  was  decided 
upon  the  rule  governing  salvage  cases.  The 
court  says  at  page  478:  "It  is  contended  In 
argument  that  a  derrick  boat  is  not  the  sub- 
ject of  this  Jurisdiction,  because  It  Is  not 
used  In  commerce  and  navigation.  This 
might  be  a  valid  objection  if  the  libel  were 
for  contract  of  affreightment,  or  for  tort  by 


collision,  or  such  cause  of  action,  bat  it  Is 
not  a  valid  objection  to  a  libel  for  aalTSge: 
It  has  long  been  held  tbat  pn^rty,  wlMtho' 
it  has  been  an  actual  Instalment  or  sobjeet 
of  commerce,  or  not,  may  be  tlie  sobJect  at 
salvage."  In  all  the  cases  cited  by  the  learn- 
ed counsel  for  the  complainants,  excepting 
those  of  The  Pioneer,  Hie  Altcbeson,  and 
The  Maltby,  tbe  floating  structures  wei«  all 
direcOy  and  Immediately  used,  and  Intended 
to  Iw  used,  In  maritime  transportation.  The 
following  cases  appear  to  be  directly  exposed 
to  the  contention  of  tbe  complainants:  Kntse- 
ly  V.  Parker.  34  HL  481;  The  Nlthsdale.  15 
Can.  Law  J.  268;  Olmsted  v.  McNalU  ' 
Blackf.  387;  Tbe  Farmer's  Delight  t.  Law- 
rence, 6  Wend.  664;  The  Hendrtck  Hndsra. 
3  Ben.  419,  Fed.  Cas.  No.  6,355;  Baker  v.  The 
Big  Jim,  61  Fed.  603;  Rnddlman  t.  A  Scow 
Platform,  38  Fed.  158;  Parkinson  t.  Manny. 
2  Grant,  Cas.  521;  Xease's  Appeal,  3  Grant. 
Cas.  110.  This  subject  has  very  recently 
been  carefully  examined  and  reviewed  by 
the  United  States  court  for  the  E^astem  dis- 
trict of  Michigan  In  Muellerwelse  v.  Pile 
Driver  B.  O.  A.,  69  Fed.  1006,  in  wbicb 
Judge  Swan  reached  the  conclusion  tbat  such 
craft  are  not  vessels,  within  the  marlUme 
law.  He  also  says  ttiat  the  case  of  The 
Pioneer  is  Irreconcilable  with  thoae  of  The 
Hudson,  The  Pulaski.  38  Fed.  383,  The  Rnd- 
dlman, and  The  Big  Jim.  Whatever  may  be 
the  rule  In  the  federal  courts,  we  cannot 
consbne  the  watercraft  law  of  Michigan  to 
include  a  dredge.  It  follows  tliat  the  de- 
cree must  be  afllrmed.  with  costs.  The  otb- 
er Justices  concurred. 


KUPPBNHEIMER  et  al.  WERTHBIMER 

et  al. 

(Supreme  Court  of  Michigan.  Nov.  5,  1886.) 
Sale— Dklivert  to  Cabrieb— Title. 
Where  defendants  ordered  gooda  from 
Bampies  at  plaintiff's  store  Id  another  state,  and 
directed  Bbipment  to  Michigan,  where  defendants 
were  to  hare  the  privilege  of  examining  tbem. 
and,  if  found  to  be  tike  aamples,  they  were  to  N> 
paid  £m,  title  to  the  goods  passed  on  deliverr  of 
the  same  to  the  carrier,  there  being  no  evidence 
of  an  agreement  that  the  title  should  not  pai* 
until  the  cooda  were  examined.  Itindskopf  v.De 
Ruyter,  39  Mich.  1,  distinguished. 

Error  to  circuit  court,  Wayne  county; 
Boljert  E.  Frazer,  Judge. 

Action  by  Bemhard  Kuppenlielmer  and 
others  against  William  Werthelnier  and  an- 
other on  a  contract  of  sate.  Plaintiffs  had 
Judgment,  and  defendants  bring  «Tor.  Af- 
firmed. 

Sloman,  Groesbeck  &  Robinson,  for  appel- 
lants. Bowen,  Douglas  &  Whiting,  for  ap- 
pellees. 

HOOKER,  J.  The  plaintiroi,  who  are 
wholesale  dealers  in  clothing  at  CUeago, 
111.,  recovered  Judgment  against  defradaots, 
retail  dealers  at  Detroit,  Mick.,  for  Uw  vaUie 
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of  a  bill  of  clothing  shipped  to  them  upon 
th^r  order.  The  order  was  given  by  Wert- 
heimer  at  plaintiffs'  store,  the  goods  being 
ordered  from  samples  shown  him.  The  de- 
fendant testified  that  the  goods  were  to  be 
shipped  the  same  day  by  express,  to  De- 
troit, where  he  was  to  have  the  prlvile^re  of 
examining  them,  and.  If  found  to  be  like 
the  samples,  they  were  to  be  paid  for.  The 
plaintiffs  offered  testimony  tending  to  show 
that  the  defaidants  did  not  direct  shipment 
by  express,  but  that  the  goods  were  to  be 
snipped  to  defendants  at  Detroit,  and  they 
were  to  check  them  off  to  see  whether  they 
were  as  ordered,  and  then  remit  for  the 
same.  The  jury  must  have  found  with  the 
plaintiffs  upon  the  subject  of  shipment,  for 
the  court  Instructed  them  that  the  plaintiffs 
could  not  recover  If  shipment  was  to  be 
made  by  express.  The  amount  of  this  bill 
was  upwards  of  $700,  and,  as  no  money  was 
paid.  It  was  within  our  statute  of  frauds,  if 
It  was  a  Michigan  contract  If,  on  the  other 
band.  It  was  an  Illinois  contract,  it  is  ap- 
parently conceded  to  have  been  valid. 
Hence  prominence  la  ^iren  to  this  question 
in  the  brief  of  counsel.  The  goods  were  or- 
dered in  Chicago.  Plaintiffs  contend  that 
delivery  to  the  carrier  completed  the  sale, 
and  that  payment  was  to  be  made  in  Chi- 
cago, and  therefore  it  was  an  Illinois  con- 
tract. On  the  other  hand,  defendants  con- 
tend that  this  delivery  to  the  carrier  was 
merely  for  transportation  to  Michigan, 
where  the  defendants  should  be  allowed  to 
inspect  the  goods,  to  determine  whether  or 
not  they  were  the  goods  ordered;  that  this 
condition  forbids  the  Inference,  from  the ' 
fact  of  delivery  to  the  carrier,  of  a  receipt 
and  acceptance  as  elements  of  a  present 
sale.  Their  conusel  cite  the  case  of  Rlods- 
kopf  V.  De  Kuyter,  iSM  Alich.  6,  In  support  of 
this  proix>8ltlon.  It  is  the  usual  nile  that 
title  imsses  under  a  valid  contract  of  sale, 
when  notbmg  remains  to  be  done  by  the 
vendor  In  relation  to  the  appropriation  or 
delivery  of  the  goods,  although  the  property 
sold  ih  not  specllic.  '2  Ben).  Sales,  S  4G0; 
Carpenter  v.  Graham,  42  Mich.  191,  3  N.  W. 
974;  Byles  v.  Colier,  54  Mich.  1,  19  N.  W. 
5(V>;  VVagar  v.  Railroad  Co.,  79  Mich.  650, 
44  N.  W.  1113,  and  cases  cited;  Lingham  v. 
ISgrgleston,  27  Mich.  324.  Delivery  to  a  pub- 
lic carrier  for  transportation  to  the  pur- 
chaser is,  in  the  absence  of  circumstances 
showing  a  contrary  agreement,  usually  held 
to  be  a  delivery  to  the  purchaser,  through 
tils  agent,  the  carrier.  21  Am.  &  Eng.  Enc. 
Law,  p.  528,  note  1,  and  cases  cited.  Ap- 
IMirently  counsel  for  the  defendants  do  not 
question  these  rules,  but  contend  that  the 
stipulation  in  regard  to  inspection  shows 
that  the  parties  did  not  intend  that  title 
Rliould  pass  by  delivery  to  the  carrier.  The 
vase  of  Eindskopf  v.  De  Ruyter  would  at 
first  blush  seem  to  supi>ort  this  contention. 
In  that  case  liquors  were  ordered  verbally 
at  Urand  Baplda  by  defendant  from  the 


plaintiff's  agent,  but  under  the  condition' 
that  the  liquors  should  be  sent  to  be  first 
examined,  and  then  to  be  kept  or  returned, 
as  it  should  or  should  not  appear  that  they 
answered  the  requirements  of  the  under- 
standing under  which  the  oi*der  was  made.. 
The  order  was  subject  to  the  plaintiff's  ap- 
proval. The  court  was  unanimous  In  the 
opinion  that  this  was  not  a  Michigan  con- 
tract, which  disposes  of  plaintiffs'  claim  that 
the  contract  in  this  case  was  a  Michigan 
contract  Wisconsin  had  a  statute  similar 
to  our  own,  under  which  delivery  and  ac- 
c^tance  were  necessary  to  make  this  eon- 
tract  valid,  and  the  court  held  that  deliveiy 
to  the  carrier  tor  transportation  was  not 
such  a  delivery  as  would  take  the  case  out 
of  the  statute.  A  large  number  of  cases 
were  cited  In  support  of  this  proposition, 
which  is  clearly  correct,  on  the  principle 
that  the  vendor  cannot,  by  his  own  act  alone, 
take  the  case  out  of  the  statute.  And  un- 
der these  authorities  the  delivery  to  the  car- 
rier would  not  have  had  that  effect,  although 
there  had  been  no  agreement  In  relation  to 
keeping  or  returning  the  goods.  That  case 
turns  on  the  question,  "Was  there  any  re- 
ceipt or  acceptance  In  Wisconsin  in  the 
sense  of  the  statute  of  frauds?  Unless  there 
was,  DO  binding  sale  was  there  effected. 
The  only  act  of  receipt  and  acceptance  in 
Wisconsin  was  by  the  carrier."  But  the 
opinion  goes  further,  and  says  that  even 
this  act  of  acceptance  by  the  caiTier  was 
under  and  expressly  subject  to  an  arrange- 
ment which  forbids  inferring  from  It  a  re- 
ceipt and  acceptance  as  elements  of  a  pres- 
ent sale;  that  under  the  finding  of  the  ref- 
eree the  carrier  received  them  simply  for 
carriage  to  Michigan,  and.  In  order  that  they 
might,  upon  arrival,  be  examined  with  a 
view  to  their  change  of  ownership,  upon 
terms  agreed  on.  If  fonnd  to  correspond  with 
the  previous  understanding.  It  would  seem 
timt  under  the  evidence  In  that  case  It  was 
found  that  the  Intention  of  the  parties  was 
not  to  pass  title  until  after  Inspection,  when 
the  vendee  liad  an  option  to  accept  or  re- 
ject, subject,  necessarily,  to  a  right  of  ac- 
tion for  breach  of  contract  if  they  were  un- 
justly returned,  had  the  executory  contract 
been  binding.  Thus  the  court  determined 
that  case  upon  two  grounds,  either  of  which 
was  suttlclent  to  show  that  title  did  not 
pass  by  delivery  to  the  carrier.  In  the 
present  case  there  Is  no  evidence  of  an  un- 
derstanding that  the  property  should  not 
pass  ontll  Inspected.  Nothing  was  said 
about  transporting  to  Detroit  with  a  view 
to  change  of  ownership  only  after  accept- 
ance. It  Is  true  that  the  goods  were  to  be 
examined,  and  the  price  remitted  at  once, 
if  found  correct;  but  the  agreement  was 
silent  as  to  this  iDspectlon  being  with  a 
view  to  a  change  of  ownership.  The  right 
to  Inspect  before  acceptance  always  exists, 
and  a  purchaser  cannot  be  required  to  in- 
spect at  the  shipping  point,  but  la  mtltled 
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to  a  reasonable  opportunity  after  the  arrWal 
of  the  ^ods.  Fogel  t.  Brubaker,  122  Pa. 
St  7,  1&  AU.  092;  2  BenJ.  Sales,  98  910-967; 
Erwln  V.  Harris,  87  Oa.  333.  13  S.  E.  513. 
If  the  goods  are  not  np  to  the  sample,  the 
right  to  refuse  them  exists,  which  Is,  In  ef- 
fect, a  rescission.  The  title  passes  upon  de- 
livery to  the  carrier,  subject  to  this  right, 
of  which  the  purchaser  may  avail  himself 
or  not  Upon  the  facts  shown,  the  court 
properly  held  that  title  passed  by  delivery 
to  the  carrier.  We  think  that  this  disposes 
of  the  questions  raised,  and  that  the  Judg- 
ment  of  the  circuit  court  should  be  afBrmed. 
Tbe  other  Justices  concurred. 


ATTORNEY  GENERAL  ex  rel.  BLANCK  v. 
HOWOROFT. 

(SHpreme  Court  of  Michigan.  Nov.  7,  1895.) 

Ballots — Distinodishiho  Uarsb. 
Ballots  are  legal  DotwithBtanding  distin- 
KniHhliig  marks  fraudulently  placed  thereon  aft- 
er they  are  deposited  in  tbe  ballot  box. 

Quo  warranto  by  the  attorney  general,  on 
the  relation  of  William  Blanck,  against  George 
Howcroft.    Judgment  of  ouster. 

Fred  A.  Maynard,  Atty.  Oen.  (Elbridge  F. 
Bacon  and  John  G.  Hawley,  of  counsel),  for 
relator.  T.  E.  Tarsn^  and  W.  W.  Wicker, 
for  responds! 

LONG.  J.  This  action  is  brought  to  owt 
tbe  respondent  from  the  office  of  supervisor 
of  tbe  township  of  Hamtramck,  in  Wayne 
county.  At  the  annual  township  meeting  of 
that  township  held  April,  1895,  the  relator  and 
resimndent  were  candidates  for  tbe  office 
of  supervisor.  The  vote,  as  canvassed  by  the 
townab^  board,  gave  the  respondent  181 
rotes,  and  the  relator  177.  The  respondent 
thereupon  took  the  oath  of  office,  and  claims 
the  right  to  hold  the  same.  The  Information 
was  filed  In  this  court,  to  which  respondent 
answered,  and  an  wder  was  thereupon  made 
on  July  5th  that  the  issue  of  fact  raised  by 
the  pleading  would  be  set  for  trial  iu  the 
Wayne  drcult  court.  A  jury  was  thereupcm 
impaneled,  and  Its  findings  have  been  re- 
turned Into  this  court,  as  follows:  "First  ques- 
tion. How  many  legal  votes  were  cast  In  fa- 
vor of  said  relator,  William  Blanck,  for  sup^- 
visor.  In  the  township  of  Hamtramck,  at  the 
April  election,  18^?  Answer.  218.  Second 
question.  How  many  legal  votes  were  cast 
In  favor  of  said  re^ondent,  George  Howcroft 
for  supervisor,  in  said  township  of  Ham- 
tramck, at  the  April  election,  1895?  Answer. 
181.  Third  question.  Did  any  of  the  ballots 
containing  votes  cast  in  favor  of  said  relator, 
William  Blanck,  bear  distinguishing  marks, 
—that  is  to  say,  letters,  initials,  words,  or 
marks  so  made  tha%on  as  to  distinguish  each 
of  the  same,  respectively,  from  the  other  bal- 
lots cast  at  that  election?  Answer.  Yes. 
Fourth  question.  If  so,  bow  many  such  bal- 


lots were  cast;  and  of  what  did  each  distin- 
guishing marks  consist?  Answer.  41;  pen- 
cil marks.  Fifth  question.  Were  any  letters, 
initials,  words,  or  marks  fraudulently  placed 
on  any  of  the  ballots  cast  for  relator  after 
such  ballots  were  deposited  in  the  ballot 
box?  Answer.  Yes.  Sixth  question.  If  so,  on 
how  many  of  such  ballots  were  such  let- 
ters, Initials,  words,  or  marks  so  placed? 
Answer.  41.  Seventh  question.  Did  any  of 
tbe  ballots  containing  votes  cast  In  favor  ot 
said  respondent,  George  Howcroft  bear  dis- 
tinguishing marks,— that  Is  to  say.  letters,  ini- 
tials, words,  or  marks  so  made  thereon  as  to 
distinguish  each  of  tbe  same,  reepectlvely. 
from  tbe  other  ballots  cast  at  that  election? 
Answer.  No.  Eighth  question.  If  ao,  how 
many  sudi  tMllots  were  cast,  and  of  what  did 
such  diBtinffnlBblng  marks-  cmslat?  Answer. 
None." 

It  Is  the  claim  of  the  relator  that  when 
these  41  ballots  were  cast  none  of  these  dis- 
tinguishing marks  were  on  them,  but  that  they 
were  placed  on  the  ballots  after  they  were 
cast,  and  after  the  ballot  box  was  opened; 
and  we  think  this.  In  effect  Is  the  finding  of 
the  Jury.  The  township  board  threw  them 
out,  and  thus  found  tbe  whole  number  of  rotes 
cast  to  be  358,  giving  the  respondent  181. 
and  the  relator  only  177;  while  the  whole 
number  of  votes  cast  by  the  finding  of  the 
Jury  in  this  proceeding  is  399,  of  which  re- 
lator had  218  and  the  respond«)t  only  181; 
and  the  Jury  also  find  that  there  were  41  bal- 
lots bearing  dlstingnlsblng  marks,  and  that  an 
such  marks  were  frandulently  placed  on  the 
ballots  after  such  ballots  were  deposited  hi 
tbe  box.  Tbe  return  of  the  Jury  settled  con- 
clusively that  the  relator  was  elected  by  a 
majority  rote  of  all  the  electors  voting  on  this 
question,  and  a  judgment  of  onster  rnnst  be 
altered.   Tbe  otha  justices  ooncuncd. 


OL8BN  V.  USYER. 

(Supreme  Court  of  Nebraska.    Nov.  6, 1895.) 

Neoliqekcb— Filling  Wallb— Act  or  QO0— 
Harhlebs  Error. 

1.  In  an  action  for  negligently  permittinfc  * 
brick  wall  to  remain  onsopported.  In  conseqneoce 
of  which  it  fell  upon  and  killed  the  plaiDtitTi  in- 
testate, the  defense  alleged  being  that  the  fall- 
ing of  said  wall  was  occasioned  ay  a  windstonn 
of  such  unnKual  force  and  severity  as  to  be  de- 
nominated as  the  "act  of  God,"  htld  not  «ror 
to  permit  the  introdaction  by  the  defeadant  of 
evidence  tending  to  prove  that  there  had  bees 
since  the  date  in  question  (2  years,  3  months,  and 
23  days)  no  storm  of  equal  severitir. 

2.  Evidence  examined,  and  mU  to  sastaia 
tbe  judgment  of  the  diatrict  conrt 

3.  This  conrt  will  not  consider  objections  fa; 
the  plaintiff  below  to  infitnictiona  relntinc  to  Uip 
measure  of  damage,  where  he  has  failed  to  re- 
cover on  the  cause  of  action  alleged. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Dougtas  county:  Ir- 
vine, Judge. 
Action  by  Charles  H.  Olsen,  administrator 
I  of  Edward  Olsen,  against  Max  Meyer.  Judg- 
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ment  for  dafoidaxit.  Plaintiff  brings  error. 
Affirmed. 

Scbomp  &  Corson,  for  plaintiff  In  error. 
W.  J.  Gonnell,  Charles  Ogden,  and  J.  W. 
West,  tor  defendant  in  error. 

POST,  J.  Tbis  was  an  action  in  the  dis- 
trict court  for  Douglas  county  the  plain- 
tiff In  error,  as  administrator  of  the  estate  of 
Edward  Olsen,  deceased,  to  recover  from  the 
defendant  In  error.  Max  Meyer,  on  account 
of  the  negligence  of  the  latter  which  caused 
the  death  of  the  plaintiff's  Intestate.  A  trial 
was  had,  resulting  in  a  verdict  and  Judg- 
ment toe  the  defendant  below,  which  has 
been  removed  Into  this  court  for  review,  up- 
on allegations  of  error  by  the  plaintiff.  It 
is  in  the  petition  In  substance  alleged  that 
the  defendant,  Meyer,  is  the  own«-  of  a 
lot  at  or  near  the  Intersection  of  Eleventh 
and  Famam  streets,  In  the  city  of  Omaha, 
on  which  was  situated  a  large  three-story 
brick  building,  adjacent  to  which  was  a 
one  story  wooden  building,  owned  and  oc- 
cupied by  the  deceased  as  a  business  bouse. 
On  the  10th  day  of  January,  1889,  the  In- 
terior of  the  defendant's  building  was  de- 
stroyed by  fire,  leaving  the  walls  thereof 
unsupported,  in  which  condition  they  were 
exceedingly  dangerous,  and  a  constant  men- 
ace to  the  lives  and  property  of  people  in 
the  Immediate  neighborhood  thereof.  On 
the  4th  day  of  February  following,  one  of 
said  walla,  which  the  defendant  had  negli- 
gently permitted  to  remain  In  its  aforesaid 
dangerous  condition,  fell  outward  upon  the 
wooden  building  above  mentioned,  crushing 
It  to  the  earth,  and  Instantly  killing  the 
plaintiff's  said  Intestate.  The  answer  admits 
ownership  by  the  defendant  of  the  build- 
ing In  question,  and  the  death  of  the  said 
Edward  Olsen,  but  denies  the  allegation  of 
negligence,  and  charges  that  the  falling  of 
the  wall  aforesaid  was  caused  by  a  storm 
of  such  unusual  force  and  severity  as  to  be 
denominated  the  "act  of  God,"  and  that  the 
defendant  Is  In  no  wise  answerable  for  the 
fatal  consequences  thereof.  The  reply  la  In 
effect  a  general  denial. 

At  the  trial  below,  on  the  27th  day  of 
May*  1891.  the  defendant,  to  sustain  the  al- 
legations of  his  answer  respecting  the  char- 
acter of  the  storm  which  resulted  In  the 
death  of  the  plaintiff's  Intestate,  was  per- 
mitted to  prove  by  witnesses  called  for  that 
purpose  that  the  city  of  Omaha  and  vicinity 
bad  not  since  the  time  In  question,  to  wit. 
February  4,  1889,  been  visited  by  a  wind- 
storm of  equal  force  and  violence.  To  the 
Introduction  of  such  evidence,  exception  was 
taken,  on  the  grounc]  that  the  character  of 
storms  occurring  subsequent  to  tbat  which 
produced  the  fatal  result  above  stated  can- 
not be  taken  as  a  basis  of  comparison  for 
the  purpose  of  the  defense  alleged;  or,  to 
state  objection  in  the  language  of  plaintiff's 
counsel,  "the  character  of  the  wind  w  <tf 


windstorms  that  occurred  after  that  date 
could  have  no  bearing  whatever  upon  this 
case,  and  was  clearly  irrelevant  and  imma- 
terial." We  are  unable  to  perceive  the  force 
of  the  objection  urged.  It  was,  as  stated 
in  the  charge  of  the  court,  the  duty  of  the 
defendant  "to  tdke  into  consideration  the 
effect  of  such  winds  and  other  natural  phe- 
nomena as  are  ordinarily  liable  to  occur, 
having  due  regard  for  the  condition  of  the 
building  and  the  season  of  the  year,  but 
he  was  not  required  to  guard  against  an 
extraordinary  manifestation  of  nature,  the 
occurrence  of  which  could  not  reasonably 
have  been  anticipated  or  foreseea"  Accord- 
ing to  the  modem  understanding  of  the  taw, 
we  are  not  required  to  seek  for  a  precise 
definition  of  the  term  "act  of  God,"  but 
rather  to  ascertain  tbe  kind  or  character  of 
events  which  are  within  the  contemplation 
of  tbe  parties,  or  which  may  be  reasonably 
anticipated  to  occur.  Pol.  Cent  p.  366. 
And,  in  the  determination  of  that  question, 
it  is  certainly  proper  to  avail  ourselves  of 
human  observation  and  exp«-ience,  boUi 
prior  and  subsequent  to  the  particular  event 
involved;  the  weight  or  probative  force  of 
such  evidence  depending  upon  the  length  of 
time  to  which  the  comparison  applies.  Evi- 
dence of  the  character  objected  to  is  not 
admissible  merely,  but  must,  for  obvious 
reasons,  become,  In  course  of  time,  the  nec- 
essary and  only  basis  of  comparison.  The 
objection  Is  not  directed  to  the  length  of  time 
between  the  falling  of  the  wall  and  the 
date  of  the  trial  (2  years,  3  months,  and  23 
days),  but  to  any  period  subsequent  to  the 
fatal  accident,  for  the  pnrpme  of  the  com- 
parison. It  follows  tbat  tbe  objectltm  was 
rightly  overruled. 

It  is  next  urged  that  the  verdict  Is  against 
the  decided  weight  of  the  evidence,  and 
should  have  been  set  aside  up<xi  that  ground. 
We  oljserve  from  the  record  that,  on  the 
day  succeeding  the  fire,  the  def«idant  con- 
sulted Mr.  Mendelsohn,  a  ctHspetent  and  ex- 
perienced architect,  with  regard  to  the  re- 
pairing of  the  building  mentioned,  and  was 
advised  by  the  latter,  after  an  examination 
of  the  walls,  that  they  were  not  damaged, 
that  they  might  be  used  for  the  purpose  of 
rebuilding,  and  that  they  were  perfectly 
safe  as  tbey  then  stood.  Said  architect  was 
Instructed  to  prepare  plana  and  speciScatlons 
for  the  necessary  repairs,  In  which  he  was 
employed  at  tbe  time  of  the  accident.  Tbe 
defendant,  according  to  his  own  testimony, 
acted  in  good  faith,  relying  upon  the  advice 
thus  promptly  sought  and  given,  in  which 
be  is  fully  corroborated  by  Mr,  Mendelsohn. 
We  cannot  on  this  record  say  that  the  Jury 
were  not  warranted  in  finding  for  the  de- 
fendant upon  the  issue  of  negligence,— tbe 
vital  question  of  the  case. 

Exception  was  tak«i  to  the  refusal  of  cer^ 
tain  Instructions  asked  by  the  plaintiff,  but, 
as  tliey  relate  to  the  question  of  the  measure 
of  damage,  they  will  not  be  examined,  since 
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their  refusal  could  In  no  event  amount  to 
prejudicial  error. 

The  judipBent  ot  tbe  district  court  Is  af- 
firmed. Affirmed. 

IRVINB,  C,  not  Bitting. 


DOBSON  T.  STATE. 
(Supreme  Court  of  Nebraska.    Nov.  8,  1S95.) 
Xmlhcbnt — PossEsstox  or  Btolbn  Goods. 
The  effect  to  be  given  to  the  fact  of  pos- 
seesion  recentlr  after  the  larcenV  of  personal 
property  is  a  qnestion  of  fact,  solely  for  the  jurr 
to  determine,  when  considered  in  connection  with 
all  the  other  facts  and  circumstances  proved  on 
the  trial.    Robb  t.  State,  53  N.  W.  13^  35  Neb. 
285,  followed. 
(SyUabus  hy  the  Court) 

Error  to  district  court,  Gberry  county;  Kln- 
knld,  Judge. 
Alexander  Dobson  was  convicted  of  larceny, 

and  brings  error.  Reversed. 

Reese,  Gllkeson,  Comstock  &  Reese  and  W. 
H.  Weatover,  for  plaintlflf  In  error.  A.  S. 
ChurcbUl,  Atty.  Gen.,  for  tbe  State. 

RYAN,  0.  The  defendant  wbb  convicted 
of  larceny  In  the  district  court  of  Cherry  coun- 
ty, and  was  sentenced  to  Imprisonment  for  a 
'term  of  three  years  in  the  penitentiary,  etc. 
Tbe  property  stolen  consisted  of  two  steers, 
claimed  to  have  been  taken  from  the  open 
pialrie,  and  shipped  to  South  Omaha,  and 
there  sold  1^  an  agent  of  the  plaintiff  in  error, 
under  the  direction  of  tbe  party  last  indicated. 

On  Its  own  motion,  the  court  gave  the  fol- 
lowing instruction,  to  which  the  plaintiff  in 
error  duly  eicqrted:  "(4)  The  jury  are  in- 
structed by  the  court,  possession  of  the  stolen 
property  recently  after  tbe  same  had  l>een 
stolen,  unexplained  by  the  circumstance  at- 
tendant thereoD  or  otherwise,  constitutes  pri- 
ma, fade  evidence  of  tlie  guilt  of  the  party  so 
found  in  the  possession  thereof."  In  Robb 
V.  State,  35  Neb.  285,  53  N.  W.  134,  it  was 
said:  "TTie  effect  to  be  given  to  the  fact  of 
possession  is  solely  for  the  Jury  to  determine, 
when  considered  in  connection  with  all  the 
other  facts  and  clrcnnistancea  proven  on  tbe 
trial;"  citing  Thompson  v.  People,  4  Neb. 
529;  Thompson  v.  State,  8  Neb.  102;  Grrats- 
Inger  v.  State,  31  Neb.  460.  48  N.  AV.  148; 
2  Tbomp.  Trials,  1  1894.  It  is.  perhaps,  true 
that,  in  the  case  Just  cited,  there  was  not  a 
direct  disapproval  of  tbe  use  of  the  words 
"IHlma  facie"  In  the  connection  In  which  they 
occur  in  tbe  above  copied  instruction,  and 
yet,  impliedly,  there  was  such  disapproval  In 
the  language  quoted.  If  the  effect  to  be  given 
tbe  fact  of  possession  was  solely  for  the  jury, 
it  was  improper  tor  the  court  to  Instruct 
that  such  evidence  should  be  deemed  prima 
facte  sufficient  for  any  pnrpoee.  Whether  It 
was  prima  &cle  or  conclusive  was  solely  for 
tbe  Jury  to  drtermine,  muUded  by  any  sog^ 


gestlons  of  the  court  upon  that  proposition  of 
fact  For  tbe  en^or  pobited  out,  the  Judgment 
of  the  district  court  la  reversed. 


LAMMA  V.  STATE. 
(Sniveme  Court  of  Nebraslca.    Not.  6,  1885.) 
Harslauobtek— EiLLixa  EscApiKO  Fblov. 

1.  A  sheriff  or  other  police  officer,  in  aireat- 
ing  or  preventing  the  escape  of  a  felon,  may  use 
sach  force  as  is  reasonably  necessary,  even  t» 
the  taking  of  life;  but  if  the  felon  can  be  taken, 
or  Iiis  escape  prevented,  witboot  kilUniE  the  of- 
fender, and  he  be  slain,  the  officer  is  guilty  of,  it 
least  manslaiiKbter. 

2.  H^A,  that  a  conviction  of  manslaufhter 
Is  snstained     the  evidence. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Buffalo  county;  Hoi- 
comb,  Judge. 
Joseph  Lamma  was  con\icted  ot  monslau^- 

ter,  and  brings  error.  Affirmed. 

C.  W.  McNamar,  F.  G.  Hamer,  and  H.  M. 
Sinclair,  for  plaintiff  in  error.  A.  S.  Cburchiil. 
Atty.  Qen.,  for  the  State. 

NOKVAL,  C.  J.  An  information  in  dnefmn 
was  died  In  the  district  court  of  Dawson  coun- 
ty by  the  county  attorney,  chai^ng  Joseph 
Lemma,  the  plaintiff  in  error,  with  murder  in 
the  first  degree,  for  the  killing  of  one  Geonie 
Rogers  on  the  Ist  day  of  November,  1892.  To 
the  charge  tbe  accused  entered  a  plea  of  not 
guilty.  A  trial  was  had,  and,  tbe  Jury  being 
unable  to  agree,  they  were  dlechar^d.  Sub- 
sequently the  place  of  trial  was  cbangeU,  oa 
application  of  the  prisoner,  to  Buffalo  county. 
The  accused  was  again  placed  upon  trial  la 
tbe  last-named  county,  wfalch  resulted  in  a 
convictiou  of  manslaugliter.  The  court  over- 
ruled a  motion  for  a  new  trial,  and  sentenced 
the  prisoner  to  imprisonment  in  the  state  peni- 
tentiary tor  tbe  period  of  18  months.  He  has 
prosecuted  a  petition  in  error  to  this  court  to 
obtain  a  review  and  reversal  of  this  Judgment. 
Hie  petition  In  error  contains  18  asaignnients, 
but  2  of  whtcb  are  relied  upon  in  the  briefs 
for  a  reversal,  which  we  will  proceed  to  ex- 
amine. 

In  tbe  outset.  It  should  be  stated  that  tbe 
killing  is  admitted.  Tbe  defense  interposed  Is 
Justiciable  homicide.  It  la  argued  that  the 
court  erred  in  foiling  to  instruct  the  Jury  thit 
the  burden  of  proof  was  npoo  tbe  state  to  cs> 
tabllsh  that  the  btHuicide  was  not  Justifiable. 
There  are  two  answers  to  this  contention.  In 
the  first  {dace,  no  request  to  charge  the  jury 
was  submitted  by  counsel  tbe  accused 
Had  such  an  Instruction  been  tendered  and  re- 
fused, thm  tbe  action  of  the  trial  court  cooM 
have  been  reviewed.  Tbe  question  dlscu«ied 
is  not  presented  by  the  record.  AgaItt  the 
court,  in  Its  charge,  after  folly  and  falriy  stat- 
ing tiie  rule  of  Justifiable  bomidde  as  andl- 
cable  to  the  fticts  disclosed  by  tbe  evideDce. 
told  tbe  Jury  if,  from  tbe  evidence,  they  en- 
tertained a  reasonable  doubt  of  the  guilt  ot  tbe 
defendant  of  tither  of  tbe  offenses  charged  la 
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the  InfOTmatlon,  It  was  their  dnty  to  retnni  a 
rerdict  of  acquittal,  which  dlrectk>n  was,  In 
oflTect,  that  the  burden  was  iqK>n  the  state  to 
prove  that  the  kllltne  was  not  JnstlflaUe.  not 
by  a  preponderance  of  the  evidence  merely, 
but  b^ond  a  reasonable  doubt  The  Instruc- 
tions gtren  covered  the  point. 

The  other  assignment  relied  npon  In  the  brief 
is  that  the  evidence  la  Insnffldent  to  sustain 
the  rerdict.  The  record  shows  that  the  plain- 
tiff in  error,  at  the  time  of  the  hranldde,  was 
the  depnty  sheriff  of  Dawson  county,  and  was 
In  charge  of  four  persons  confined  In  the  coun- 
ty jail.  George  Rogers,  the  deceased,  was  an 
Inmate  of  the  Jail,  awaiting  trial  on  the  charge 
of  borse  stealing.  Joseph  Smith  was  janitor 
at  the  courthouse,  one  of  his  duties  being  to 
carry  fhe  meals  to  the  prisoners  In  the  Jail, 
which  is  In  the  basement  of  the  courtboufle. 
On  tiie  evening  of  the  1st  of  November,  1802, 
Smith  cnnied  to  the  Jail  the  suppers  for  the 
prisoners,  unlocked  the  door  to  the  outside  en- 
trance to  the  Jail,  passed  through  the  same, 
and  down  a  hail,  through  a  doorway  to  the 
right,  into  a  room  about  14x17  feet,  and  from 
here  to  a  grated  door  between  this  room  and 
a  large  room,  termed  the  "cell  room,"  where 
tbe  prisoners  were  confined.  The  backets  con- 
taining tbe  evening  meats  were  set  upon  tbe 
floor  near  tbe  side  of  tl^  door,  and  Smith 
thereupon  unlocked  and  opened  the  iron-united 
door.  Bummel,  one  of  the  prisoners,  then 
came  forward,  and  stooped  down  to  get  the 
meals,  whereupon  Rogers,  the  deceased,  jimii>- 
ed  over  Rummel,  knocked  Smith  back  against 
the  wall,  and  ran  towards  the  outside  door. 
Smith  crj-lng.  "Help!  Help!  Murder!"  Abont 
tbe  same  instant,  La  mum  reached  the  outside 
entrance  to  the  jail  from  tbe  street,  and,  ob- 
serving Rogers  coming,  said  "Halt!  Halt!" 
and  shot  the  deceased,  the  ball  entering 'the 
left  breast  a  little  to  the  right  and  about  two 
Inches  below  the  left  nipple,  and  lodging  be- 
tn'een  the  spine  and  the  shonlder  blade.  From 
the  effects  of  tbe  wound,  Rogers  expired  in  a 
very  few  moments.  The  state  introduced  tes- 
timony tending  to  show  that  the  prisoner 
Itnmmel,  some  hours  before  the  killing,  told 
the  accused  to  keep  a  better  watch  upon  Rog- 
ers, as  he  was  going  to  try  to  get  away,  and 
to  this  Lamma  replied:  "I^et  the  son  of  a 
bitch  come  on.  I  want  a  shot  at  him."  The 
only  question  presented  is  whether,  under  the 
foregoing  facts,  the  plaintiff  In  error  was  jus- 
tified in  taking  life  In  order  to  prevent  the  es- 
cape of  the  deceased. 

The  law  governing  the  taking  of  human  life 
by  officers  of  justice  is  thus  stated  by  Carlton 
<in  Homicide  (section  528):  "In  cases  of  fel- 
ony, the  killing  is  justifiable  before  an  actual 
arrest  is  made  where  in  no  other  way  the  es- 
caping felon  can  be  taken.  In  such  cases,— 
that  Is  to  say,  in  cases  of  felony,— if  tlie  felon 
fiees  from  justice.  If  a  dangerous  wound  be 
given.  It  is  the  duty  of  every  man  to  use  his 
best  endeavors  tor  preventing  an  escape;-  and 
If.  in  the  puTsoft,  the  feton  be  killed,  when  he 
cannot  otherwise  be  taken,  tbe  homicide  is  jns- 
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tlfiable;  and  the  same  rale  holds  If  the  fekm. 
after  being  legally  arrested,  break  away  and 
escape.  But,  If  he  may  be  taken  in  any  case 
without  such  severity,  It  ts  at  least  manslaugh- 
ter in  him  who  kills  him;  and  the  jury  ongbt 
to  Inquire  whether  it  was  done  of  necessity  or 
not"  In  State  v.  Bland,  07  N.  C.  438,  2  S.  E. 
460,  the  court  say:  "Tbe  law  does  not  clothe 
an  ofilcer  with  tbe  authority  to  judge  arbitra- 
rily of  the  necessity  of  killing  a  prisoner  to 
secure  him,  or  of  IrilUug  a  person  to  prevent  a 
rescue  of  a  iwisoner.  He  cannot  kill  unless 
there  is  a  necessity  for  It,  and  the  jury  must 
determine  fran  the  testimony  the  existence  or 
absence  of  tbe  necesrity."  See,  also,  Jackson 
v.  State,  66  Miss.  80,  6  South.  600;  Jackson  t. 
State.  76  Ga.  473;  Crock.  Sber.  H  040,  041; 
Murfree,  Sher.  §§  11-61.  The  rule  deducible 
from  the  authorities  is  that  a  sheriCF  or  other 
officer,  In  arresting  or  preventing  the  escape  of 
a  person  charged  with  a  felony,  ma;  use  such 
force  as  is  reasonably  necessary,  even  to  the 
taking  of  Ufe.  But  If  the  f^n  can  be  taken, 
or  bis  escape  prevented,  without  killing  the  of- 
fender, and  he  be  slafn,  the  offlcer  Is  guilty  of, 
at  least,  manslaughter.  Applying  this  doctrine 
to  the  case  at  bar,  can  fbere  be  any  room 
for  doubt  that  the  killing  of  Rogers  was  Inex- 
ensatde?  We  tbtnk  not.  The  deceased  was 
witUn  the  valla  of  tbe  jail,  and,  so  fftr  as  tbe 
evidence  shows,  was  unarmed.  His  escape 
could  have  been  prevented  by  Lamma  by  the 
dosing  <tf  the  outside  door.  While  the  de- 
ceased was  called  to  "bait,"  tbe  record  falls  to 
show  that  he  did  not  cranply  with  the  request. 
For  aught  that  appears  In  the  testimony,  the 
fatal  shot  may  have  been  fired  after  the  de- 
ceased had  stopped.  It  Is  also  undenled  that 
tbe  accused  bad  been  apprised  that  Rogers 
was  contemplating  an  escape.  T^mmH  could 
have  taken  steps  to  have  prevented  his  dt^iig 
so,  by  putting  Um  In  a  cell  or  otherwise  se- 
curing bim.  But  he  did  nothing  of  the  kind. 
He  should  have  exhausted  every  resource  at 
his  command  to  prevent  the  escape  before  the 
taking  of  human  Ufe.  Upon  this  record,  we 
are  fully  satisfied  that  the  jury  were  warrant- 
ed In  finding  that  the  killing  of  Rogers  was 
not  JUBtlflable.  Tbe  jodgmuit  la  affirmed. 


8TEEN  V.  SGHEEIi. 

(Supreme  Court  of  Nebraska.    Nov.  6.  1805.) 

conbtkdctiok  of  lsasa—rbnbwal— relation  of 
Landlord  akd  Tbhamt. 

1.  A  lease  prorided  that  the  tenant  should 

have  aed  bold  tae  leased  premises  "from  tbe  1st 
day  of  December,  1887,  to  the  Ist  day  of  E>ecem- 
ber.  1889.  with  the  refusal  of  leasing  said  prop- 
erty for  the  term  of  two  years  longer,  fran  De- 
cember 1,  1880.  to  December  1.  l&l.  •  •  • 
If  the  tenant  holda  over  the  term  of  two  years, 
as  above  agreed,  this  lease  shall  be  binding  upon 
both  parties  for  the  next  two  years,  or  until  the 
1st  of  December.  1801."  Held,  that  this  was  a 
lease  of  the  premises  for  two  years  from  Decem- 
ber 1,  1887,  and  an  agreement  on  the  part  of  the 
lessor  that,  at  the  expiration  of  the  term,  he 
would  re-lease  tbe  premises  to  tbe  tenant,  in  case 
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he  Bhonld  desire  It.  on  the  iBine  teniM  and  condl- 
tioni  mentioned  In  tiie  fint  lease. 

2.  The  tenant  at  no  time  had  any  commnni- 

cation  with  the  lessor  on  the  subject  of  renewing 

rtbe  lease.  /^Before  bis  term  expired,  he  remoTed 
hia  furniture  and  goods  out  of  the  leased  build- 
ing,  and  locked  it  up.  He  occupied  no  part  of 
the  premisea  after  the  termination  of  the  lease, 
and  exercised  no  control  over  them,  further  than 
the  retention  of  the  key  for  about  two  months, 
when  be  sent  it  to  the  lessor.  Beld,  that  these 
facts  were  insufficient  to  raise  the  presumption  or 
support  a  finding  that  the  relation  of  landlord  and 
tenant  existed  between  the  parties  after  the  Ist 
[day  of  Dec^nber,  1889. 

3.  Generally  the  relation  of  landlord  and  ten- 
ant is  founded  upon  express  contract,  bnt  Bucfa 
relation  may  be  presumed  from  the  conduct  of 
the  parties  in  the  premises. 

(Syllabus  b7  the  Ooart) 

ErtOT  to  district  court,  Sanndov  connty; 
Harahall,  Judge. 

Action  by  John  Steen  against  Frank  Scbeel. 
Judgment  for  defendant,  and  plaintiff  brings 

error.  Affirmed. 

J.  R  Gilkeaon  and  Geo.  I.  Wright,  for  plain- 
tiff In  erroi'.  Geo.  W.  Simpson  and  J.  E. 
Frick,  for  defendant  In  error. 

RAGAN,  O.  On  the  25th  day  of  October, 
18S7,  John  Steen  and  J^ank  R.  Scheel  entered 
Into  an  agreement  In  writing  In  and  by  which 
Steeo  leased  to  Scheel  a  bnilding  known  as 
the  "KlUian  Building,"  situate  on  block  149  in 
the  city  of  Wahoo.  The  lease  provided  that 
Scbeel  was  to  have  and  hold  the  leased  prop- 
erty "from  the  1st  day  of  December,  1887,  to 
the  1st  day  of  December,  1889,  wltb  the  re- 
fusal of  leasing  said  propeity  tor  the  term  of 
two  years  longer,  from  December  1,  1889,  to 
December  1, 1891."  The  rent  reserved  in  such 
lease  was  f9G0,  payable  In  iDstallmentB  of  $40 
on  the  1st  day  of  each  month,  commencing  on 
the  Ist  day  of  December,  1887.  The  lease 
further  provided:  "But  It  is  further  agreed 
that  If  party  of  the  second  part  [tenant]  holds 
over  the  term  of  two  years,  as  above  agreed, 
tbat  tbis  lease  shall  be  binding  upon  both  par- 
ties for  the  next  two  years,  or  until  the  Ist 
of  December,  1891."  Scheel  entered  Into  pos- 
session of  the  leased  premises,  and  paid  the 
rent  thereof  up  to  the  1st  day  of  November, 
188a  Prior  to  the  1st  day  of  December,  1889, 
he  moved  bis  furniture  and  stock  of  goods  out 
of  the  building,  into  a  building  of  bis  own, 
which  he  had  constructed  during  the  summer 
of  1889.  He  locked  up  the  leased  building, 
but  retained  the  key  thereof  until  some  time 
in  January,  1880,  when  he  left  It  at  the  house 
of  Steen.  Steen  did  not  at  any  time  notify 
Scheel  that  be  could  or  could  not  renew  the 
original  lease,  or  remain  In  possession  of  the 
leased  jHvperty  thereunder  after  the  let  day 
of  December,  1889.  Scheel  did  not  renew  or 
attempt  to  renew  the  original  lease;  had  no 
communication  with  Steen  on^the  subject; 
nor  did  he  occupy  the  property  or  any  part 
thereof  after  the  said  date,  further  than  to  re- 
tain possession  of  the  key,  Steen  brought 
this  suit  against  Scheel  to  the  district  court 
of  Saimden  county  to  recover  f  120;  rent  for 


said  premisea  for  the  months  oC  November 
and  December,  1889,  and  January,  189a  At 
the  close  of  the  evidence,  the  Jury,  in  obedl- 
ence  to  an  instruction  of  the  district  court,  re- 
turned a  verdict  in  favor  of  Steen  for  the  sum 
of  $40,— the  rent  tor  such  building  for  tbe 
month  of  November,  1889;  and,  to  reverse  tlie 
Judgment  pronounced  on  this  verdict,  Steen 
prosecutes  to  this  court  a  petition  In  etror. 

1.  What  construction  should  be  placed  upcm 
these  clauses,  found  hi  the  lease:  '^ith  tbe 
refusal  of  leasing  said  property  for  the  tern 
of  two  years  longer,  from  December  1,  1889,  U> 
December  1,  1891."  "But  It  Is  further  agreed 
that  if  the  party  of  the  second  part  holds  ovct 
the  term  of  two  years,  as  above  agreed,  that 
this  lease  shall  be  binding  upon  both  parties 
for  the  next  two  years,  or  until  the  Ist  of  De- 
cember, 1891."  Was  this  a  lease  of  the  prc^ 
erty  to  commence  on  the  1st  day  of  Decon- 
ber,  1889.  and  to  terminate  on  tbe  Ist  day  of 
December,  1891?  In  Sutherland  v.  Goodnov. 
108  III.  528,  tbe  lease  contained  this  clause: 
"And  it  is  also  provided,  as  a  part  of  this 
agreement,  that  the  said  Sutheriand  sliall  have 
the  option  to  take  4be  said  premises  for  anoth- 
er year  at  the  same  price  or  roit,  provided 
said  first  party  does  not  sell  said  premises 
before  the  end  of  the  month  of  April,  A.  D. 
1881."  Tlie  court,  in  construing  this  provisiiffi 
of  the  lease,  held:  "A  clause  in  a  lease  for 
one  year,  giving  the  leasee  the  option,  ou  a  cff- 
tain  condition,  to  renew  the  lease  for  another 
year.  Is  not  a  demise  to  take  effect  at  the  ex- 
piration of  the  first  year.  It  la  a  mere  cove- 
nant or  undertaking  of  the  lessor  to  let  tbe 
lessee  have  a  second  term,  which  may  be 
enforced  on  bill  for  q>eclfic  performance,  or 
uinn  which  an  action  at  law  may  Ue  for  x 
breach."  See,  also,  Hunter  v.  Klvo^  15  lU. 
174!  We  think  a  proper  construction  of  this 
lease  Is  that  by  It  Steen  leased  tbe  premise!: 
to  Scheel  absf^utely  for  two  years,  and  agreed 
that,  at  the  expiration  of  the  original  lea«p. 
he  wotdd  make  another  lease  of  the  premises 
to  Scheel,  In  case  he  should  desire  It,  on  ^ 
same  terms  and  conditions  mentioned  In  tbe 
first  lease.  By  the  lease  between  the  parties. 
Steen  did  not  lease  the  premises  to  Scheel  for 
two  years  from  the  1st  day  of  December,  1S89. 
but  agreed  In  writing  that  he  would  tease 
the  premises  If  Scheel  should  desire  said  lease. 

2.  Counsel  for  Steen  does  not  seem  tQ  qoo- 
tion  this  construction  of  the  lease;  but  bis 
contention  la  that,  at  the  expirati(m  ot  tbe 
lease,  Scheel  did  not  eurrendor  pooocaaloD  of 
the  leased  premises  to  Steen;  that  after  De- 
cember 1,  1889,  Scheel  remained  in  posse^oo 
of  the  premises,  and  thereby  exercised  his  op- 
tion to  re-tease  the  premises,  under  the  term! 
of  the  original  lease,  for  two  years  from  De- 
cember 1,  1889;  and  that  by  his  failure  to 
deliver  the  actual  possession  of  tbe  praalae» 
to  Steen,  and  his  remaining  hi  poascwlofl 
thereof  after  the  original  lease  explredl  be  b& 
came  a  tenant  of  the  premises  for  two  yean 
from  Decemba*  1,  1889.  Oowrally  tibe  ida- 
tion  of  landlord  and  tenant  Is  ftnmded  npon 
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eipeeu  contract,  bat  tbe  relation  may  be  iwe- 
somed  from  tbe  conduct  of  the  parties  to- 
wards eacb  other.  Would  tbe  facts  ttat  Sched, 
at  the  explratkm  of  bla  orieiiial  lease,  neglect- 
ed to  annendo'  the  actual  possession  of  the 
leased  premlaes  to  Steen,  Defected  to  notl^ 
him  that  he  did  not  desire  to  re-lease  the  prem- 
ises or  to  occupy  them  after  the  expiration  of 
hia  olKinal  lease,  and  his  retention  of  the 
key  to  the  building,  support  a  finding  that  the 
relation  of  landlord  and  tenant  existed  be- 
tween Steen  and  Scheel  after  tlie  1st  day  of 
December,  1S80?  We  think  not  In  Elevator 
■€o.  T.  Brown,  80  Ohio  St.  OQO,  the  elevator 
company  leased  certain  property  to  Brown 
from  the  1st  day  of  May,  1871,  to  tbe  1st  day 
of  Septembo",  1879.  The  lease  coitalned  a 
provision  tliat  In  caae  tbe  elevator  company 
slmuld,  during  tbe  existence  of  tbe  lease,  par- 
chase  the  fee-dmple  title  to  tbe  premises,  the 
lessee,  at  the  explratlw  of  the  tease,  would 
re-lease  tbe  iwoperty  ftar  eight  years  on  the 
same  terms  as  he  held  It  under  the  original 
lease.  Before  the  original  lease  expired,  the 
levator  company  notlfled  the  lessee  that  It 
had  purchased  tbe  fee-aimpte  title  to  the  leas- 
ed iwemlses,  and  requested  the  lessee  to  re- 
new the  lease.  The  lessee  declined  to  renew 
the  lease,  and  on  the  2d  day  of  September, 
1879,  vacated  the  premises,  and,  two  days 
thereafter,  returned  the  tceya  to  tbe  lessw. 
Tb/e  lessee,  however,  left  some  400  bui^els  of 
coal  in  tbe  leas^  property  until  September  19, 
1879.  It  was  Insisted  by  the  lessor  that  as 
the  lessee  bad  occupied  tbe  premises  subse- 
quent to  September,  1879,  he  must  be  regard- 
ed as  having  rmewed  tbe  lease;  and.  In 
speaking  of  this  contention,  tlie  court  said; 
*^taetber  tonporary  and  partial  occnj^ncy 
of  premises  1^  lessees  should  be  regarded  as 
consent  to  and  in  effect  a  roiewal,  under  such 
a  <^use  In  a  lease,  must  be  detmnlned  from 
tbe  drcumstance^  and  not  merely  from  the 
fact  of  ancb  occupancy.  Looking  to  tbe  terms 
ot  the  notice  to  renew,  given  by  tbe  lessor  on 
August  30,  1879.  tbe  refusal  of  tbe  lessees  to 
roiew,  their  removal  from  tbe  premises  on 
September  2,  1879,  and  the  return  of  tbe  keys 
to  the  office  of  the  lessor  shortly  thereafter, 
we  are  ted  to  the  conduaton  that  there  waa  no 
act  ot  the  lessees  which  should  estop  them  to 
deny  such  renewal.  Tbe  fact  that  a  small 
quantity  of  coal  was  permitted  to  remain  in 
one  of  tbe  bins  until  September  18,  1879,  Is 
explained  In  tbe  testimiony,  and  cannot  prop- 
erly lead  to  any  other  conclndon  than  the  one 
already  stated,  for  tbe  Intention  not  to  renew 
bad  already  been  manifested  bi  unmistakable 
fwm."  See,  to  the  same  effect  l!hlebaud  v. 
Bank,  42  Ind.  212;  Benoud  v.  Dosfcam,  84 
Conn.  612;  Bradfbrd  v.  Fatten,  108  Mass.  153. 

We  are  not  called  upon  at  this  time  to  de- 
fine what  particular  craduct  will  raise  the 
pre8unq)tlon  or  support  a  finding  that  the 
ration  of  landlMd  and  tenant  exists  between 
two  or  mwe  parties;  but  the  evidence  In  this 
record  Is  Insuffldent  to  nUae  such  presumption 
or  support  a  finding  that  sucta  rdatlon  exist- 


ed between  Steen  and  Scbeel  after  the  1st  day 
of  December,  1888.  If  the  conduct  of  the  par- 
tiea  has  been  snch  as  to  bind  Sched  for  the 
poymrat  ot  this  rent  to  the  1st  day  of  Decem- 
ha,  1881,  of  course  Steen  Is  bound  to  recog- 
nlae  Scheel  as  his  tenant  tor  that  time.  In 
other  words,  the  contract  must  he  mutual  to 
bind  ^ther.  If  tbla  was  an  action  of  forci- 
ble detainer  by  Steen  against  Scheel  for  the 
poaaession  of  these  premises,  and  If  the  pro- 
vision in  the  lease  should  be  treated  aa  a  con- 
tinuing offer  and  agreement  on  the  part  of 
Steen  to  lease  the  pranlses  for  a  further  term 
of  two  years  after  tbe  explratlm  ot  the  orlgl- 
nal  lease,  still  there  would  be  an  entire  lack 
of  evidence  to  show  that  Scheel  accepted  of 
said  offer  or  agreed  to  lease  sncb  premises  for 
said  second  term;  and  tbe  &cts  that  he  locked 
up  tbe  building  at  the  time  that  he  removed 
his  goods  therefrom,  and  retained  the  key, 
without  paying  any  rent  for  said  premises  aft- 
er Decembar  1,  1889,  offering  to  pay  any,  co- 
even  requesting  a  lease  of  said  premises  after 
that  time,  or  noticing  Steen  tliat  he  bad 
elected  to  avafl  himself  of  the  offer  and  agree- 
ment in  tbe  lease  to  occtq^  as  tenant  for  two 
yean  aft»  the  first  lease  expired,  would  not 
defeat  such  action  by  Steen.  Ttie  judgmoit 
of  the  district  court  must  be,  and  Is,  affirmed. 


FARREL  et  al.  v.  REED  et  aL 
(Supreme  Court  of  Nebraska.    Nov.  6,  1880.) 

FOBEOLOSDBB  OV  UORTOAOBS— UBFIOIBKCT  JCDO- 
~  MEKT — PbHSONAL  ObLIOATION. 

1.  A  number  of  persotu  purcbased  land,  and 
caused  tbe  title  to  be  taken  in  tbe  name  of  one 
of  tbe  number,  who  gave  hia  notes,  secured  by 
mortgage  on  the  land,  for  tbe  deferred  parcfaase 
mon^.  These  notes  were  signed,  "A.  a..  Trus- 
tee." but  neither  the  notes  nor  tbe  mortgage  dis- 
closed tbe  nature  of  tbe  trust  or  tbe  names  of 
the  cestuis  que  trustent.  Held,  that  on  forecio- 
snre  of  the  mortgage  the  holder  was  entitled  to 
a  deBciency  judgment  against  tbe  trustee,  bet 
not  the  cesttiis  que  trustent. 

2.  A  negotiable  instrument,  signed  hy  a  per- 
son who  adds  thereto  the  word  "truatee,''^  or  like 
term,  without  disclosing  the  trust,  or  the  name  of 
tbe  cestui  que  trust,  ia  the  personal  obligation  of 
the  signer,  and  not  of  the  ceatnl.qne  trust.  The 
word  "trustee"  Is  In  such  case  merely  designatio 
persons. 

(SyUabas  by  the  Court) 

Appeal  from  district  court,  Adams  county; 
Gaslln,  Judge. 

Action  by  Thomas  E.  Farrel  and  others 
against  M.  Reed,  Charles  H.  Paul,  and  oth- 
ers. Judgment  for  plaintiffs,  and  defend- 
ants appeaL  Modified. 

W.  P.  McOreary.  for  appellants.  Batty, 
Gasto  &  Dungan,  for  antellees. 

IRVINB,  0.  This  was  an  action  of  fore- 
closure, wherein,  after  the  mortgaged  prop- 
erty had  been  sold,  api^Icatlon  was  made 
tor  a  deflcl^cy  judgment  against  Uie  appel- 
lanta.  Such  a  Judgment  waa  rendered,  and 
the  appellants  contoid  It  was  orroneoua.  So 
far  as  the  allegatlona  of  the  petition  affect 
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the  perwmal  liability  of  appellants,  tbey  are 
to  tbe  effect  tbat  the  appellants  bongbt  from 
Hlglnbotham  &  Dntton  the  mortgafred  pri>in- 
Ises.  A  written  contract  was  entered  into 
by  niipellantB,  reciting  that  the  land  had  been 
boiiKht  for  the  use  and  benefit  of  all  the  ap- 
pellflntB,  their  seTeral  Interefrts  being  stat- 
ed In  the  contract,  and  that  they  liad  caused 
It  to  be  conveyed  to  Iteeil  in  trust  fi>r  him- 
self and  the  other  appellants;  that  the  trus- 
tee flhonld  hold  the  land  for  the  pnniose  of 
conveying  the  same  upon  sales  to  be  made; 
that  out  of  the  proceeds  of  the  sales  the 
expenses  should  .be  paid,  and  then«fter  the 
proceeds  of  such  sales  api>lletl  to  the  satis- 
faction of  the  mortgage  on  the  projierty; 
that  all  the  mtmeys  In  excess  of  what  was 
requisite  for  that  puriMMc  itliould  lie  divided 
among  the  appellants  in  proiwrtlou  to  their 
eeveral  interests  tu  tlie  land;  that  In  pui-su- 
atnce  of  the  said  contract  the  land  was  con- 
veyed to  Reed,  as  trustee  for  himself  and 
the  other  apitellants;  that  Reed,  as  trustee 
for  himself  and  the  other  apiiellants,  made 
and  delivered  to  Higlnbotliaui  &  Duttim  two 
notes,  set  forth  In  the  petition,  each  one  sign- 
ed, "M.  Reed,  Trustee,"  without  dlsclmlng 
the  nature  of  tlie  trust  or  the  names  of  the 
<'estntH  que  tmstent;  that  the  mortgage  was 
given  to  secure  the  payment  of  these  notes; 
that  the  notes  were  transferred  to  the  ap- 
pellants. The  de<-ree  cm  this  question  finds 
that  the  Bp]>ellant8  are  the  owners  of  the 
property  mortgaged,  and  that  they  caused 
Reed,  as  trustee,  to  make,  execute,  and  deliv- 
er the  notes  and  mortgage  to  secure  the  lial- 
aaoe  of  the  purchase  price  of  the  proi>erty. 
There  Is  no  further  finding  of  foot  affecting 
the  rlglit  to  the  deHt^iency  Juilgment.  The 
■court  rendereil  a  judgment  against  all  the 
jippellants  for  the  full  amount  of  the  deficien- 
cy. No  extended  consideration  of  the  qnes- 
tlons  presented  is  necessary.  It  la  well  set- 
tled that  where  an  agent  or  a  trustee  or  an 
•cxei^utor  nigns  a  negotiable  InKtniment  in  his 
own  nnine,  without  dlscloeiug  on  the  face 
of  the  lURb-umeut  the  fact  thnt  lie  la  acting 
as  agent  or  In  a  fldxiclary  capnclty,  and  also 
the  name  of  his  principal  or  cestui  que  trust, 
the  ageut,  tnistee,  or  executor  is  personal- 
ly liable  on  the  iostrumrat,  and  the  principal. 
■<>eHtui  que  trust,  or  estate  Is  nut  liable.  Pa* 
lol  evidence  Is  inaduilMstlilc  to  sliow  a  dif- 
ferent liability.  Id  such  <'aBe  the  words 
■•"iitjcut."  "trustee."  "exccutt>r."  are  idcitIj-  de- 
furiptio  pcrsonarum.  Brown  v.  Parker,  7 
Allen,  :«7;  French  v.  VrUf.  24  Pick.  33: 
Bartlett  v.  Hiiwlcy,  12()  Mass.  IKi;  Hancwk 
v.  Fairfield.  30  Me.  21Wt:  Hall  v.  Bradbury, 
41)  ('onn.  :i2;  Pentz  v.  Stanton.  10  Wend.  271; 
<'onn  V.  Scruggs,  ~t  Baxt.  5(17;  (Sraliam  v. 
4'nniphell.  M  «a.  2r»S;  Village  of  Cahokia  v. 
Rnntenberg.  88  III.  210;  Anderton  v.  Shoup 
IT  Ohio  St.  12«;  Bank  v.  Cook.  38  Ohio  St. 
-H2.  Tlierefore  the  case  tolls  precisely  with- 
in the  rule  of  Reeves  v.  Wilcox.  3.'  Neb.  770. 
r>3  N.  W.  97H,  follo\ve<l  by  Reynolds  v.  Diets. 
Keb.  180.  OS  N.  W.  8».    The  petition  did 


not  state  fticts  sufficient  to  eataUlsb  a  pw- 
sonal  liability  against  asy  ot  tbe  appeOuita 
CTcept  Reed.  Reed  wtm  clearty  liable.  Tbe 
Judgment  against  Beed  Is  affirmed,  and  the 
perscmal  Judgment  against  the  otber  a^el- 
lonts  is  re^'ersed,  and  the  appHeatloo  for  a 
personal  Judgmmt  against  tbem  denied. 
Judgment  accordingly. 


KENNEDY  t.  MERRICK. 
(Supreme  Court  of  Nebrasks.    Nov.  7,  180."».> 
Will— Actios  for  Cosbtbcctios— Wbo  mat 

Tbe  court  will  not  couittnie  the  clitBse  of 
a  will  ilevisinn  certain  real  estate,  in  ■  »niit 
hroiiKht  for  that  purpose  by  an  heir  aad  dertoee 
nf  the  testatrix  against  the  executor,  as  •ueh. 
where  it  appears  the  latter  has  no  interest  what- 
ever in  the  adjudication  of  the  matter  by  tbe 
court,  and  that  a  judicial  interpretation  wf  the 
will  L-ouM  be  of  no  aid  or  awristaoee  to  tiie  eseeu- 
tor  in  administering  tbe  estate. 
(Syllabna  by  the  Court) 

Appeal  from  district  court,  Johnson  eoimty : 
Bush,  Judge. 

Action  WlUlom  J.  M.  Keuuedy  affalnm 
U.  J.  Merridi.  There  was  decree  for  plakn- 
tiff,  and  defendant  appeals.  Reversed. 

8.  P.  Davidson,  for  appellant  T.  Api>elget 
and  J.  Hall  Hltohcock,  for  appellee. 

NORVAL,  C.  J.  Tide  suit  was  brougbt  in 
the  court  below  to  obtain  a  JwUclal  conatnK'- 
tlon  of  a  clause  In  the  Inst  will  and  testament 
of  Harriet  L.  Kennedy,  who  died  In  Jofansm 
county  on  or  abotit  the  21st  day  of  June. 
1801.  The  defendant  H.  J.  Merrill,  was  ap- 
pointed executor  of  the  wlU.  which  was  daly 
pn>lmted,  and  as  executor  he  Is  sued.  Ttat* 
clause  of  the  wilt  which  the  court  Is  asketl 
to  interpret  rea'fls  as  follows:  "I  give,  devlw. 
and  bequeath  to  my  beloved  son.  wnitem  J. 
M.  Kennedy,  and  his  children,  forever.  ni<  an 
animlty,  the  use  and  annual  Income  <^  tbe 
following  estate,  to  wit:  The  sontlieest  qwr- 
ter  of  section  fifteen  (15),  In  township  six  iKt, 
of  range  eight  (8)  east,  In  Gage  county.  Ptatf 
of  Nebraska,  together  with  the  buildings  and 
appurtenances  thereof."  The  plalntUT  Is  Wll- 
liam  J.  M.  Kemiedy,  the  sole  heir  and  on** 
of  the  devisees  and  It^tees  of  the  testatrix, 
his  deceased  mother.  The  CMitentlon  of  tbe 
pinlntifr  was  and  is  that,  under  the  wDl.  be 
took  a  fee-slmple  title  to  the  land  almve  de- 
Kcril)ed.  while  the  defemlant  insists  that  th*- 
cltinse  above  quoted,  when  taken  in  connec- 
tion wltii  the  oth«-  provisions  ot  the  will, 
should  be  constnied  as  granting  and  bo- 
queathing  unto  the  ptalntifT  and  his  children 
the  iLse  and  annnal  Income  of  tbe  premh>es 
tlierelu  mentioned,  and  not  ns  devising  unto 
him  or  them  the  title  In  fee  slm^  to  mhl 
tract  L'pon  the  bearing,  tbe  district  court 
entered  Its  finding  and  decree,  as  fMhtwi;: 
"Now.  on  this  9th  day  of  December. 
this  cause  cnme  on  further  to  be  heard.  hihI 
the  court,  having  l^een  fully  advised  In  tbe 
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premtsee  on  a  former  day  of  thlfl  texm,  doe« 
find  that  Harriet  L.  Kennedy,  deceased,  oa 
^ptemoer  17,  1^,  made  her  last  will  and 
testament;  and  that  It  was  the  Intention  of 
said  teetator  to  give  her  son,  William  J.  M. 
Kennedy,  and  his  children;  ftx-ever,  as  shown 
by  said  will,  the  use  and  annual  income  of  the 
property  mentioned  In  the  petition,  to  wit, 
the  aoutheaat  quarter  of  section  fifteen  (16), 
township  six  (6),  range  eight  <8),  In  Gage 
<munty,  Nebmaka.  The  court  further  finds 
that  the  lateuticKL  ot  said  testator  as  to  the 
use  and  annual  Income  of  the  property  men- 
tioned in  said  will  is  Inconaistait  with  the 
established  rules  of  biw,  and  therefore  void: 
and  the  court  further  finds  that  under  said 
wlU,  that  the  legatees,  William  J.  M.  Ken- 
nedy and  his  children,  are  possessed  in  fee 
«imide  of  said  described  real  estate.  It  ts 
therefore  adjudged  and  decreed  that  said  Wil- 
liam J.  M.  Kennedy  and  his  children,  under 
said  will,  take  the  real  estate  described,  to 
wit,  the  southeast  quarter  (^4),  of  section  fif- 
teen (16),  towndilp  six  (Q).  range  eight  {St, 
In  tiage  county,  Nebraska,  not  as  an  annnl^ 
•only,  but  absolute,  and  that  plaintiff  pay  the 
«osts  of  this  proceeding,  to  which  defendant 
«xcepta  and  prays  an  aiveal,  and  is  allowed 
forty  days  to  present  bill  of  exceptions." 
From  this  decree,  the  eocecutor  has  prosecuted 
an  appeal. 

There  Is  ccmsideratde  discussion  In  the  brtefe 
■of  counsel  tor  the  respectlTe  parties  apcm  the 
propositions  wh€*her  the  plaintiff  has  the 
right  to  bring  the  action,  and  whether  the 
coustruction  placed  npoa  the  will  by  the  trial 
•court  is  sound  or  not.  In  the  view  we  take 
•of  the  case.  It  does  not  become  material  to 
<letermine  either  of  these  questions,  and  we 
shall  not  do  so.  We  are  prompted  to  this 
course  by  the  fact  that  some  of  the  parties  in- 
terested In  the  estate,  and  who  are  made  der- 
toees  by  the  win.  namdy,  the  chlMrcn  of 
the  plaintiff,  are  not  before  the  court. 

It  appears  from  the  averments  of  the  peti- 
tion that  the  time  for  filing  claims  against  the 
-estate  has  expired,  and  that  the  executor  has 
In  his  hands,  derived  from  the  disposition  of 
personal  property  of  the  deceased,  and  from 
the  sale  of  her  real  estate  other  than  above 
-described,  moneys  abundantly  sufficient  to  pay 
All  legal  claims  and  debts  against  the  estate 
together  with  the  costs  of  admtnlstratloo. 
The  record  likewise  discloses  that  the  defend- 
ant Is  neither  an  heir,  legatee,  nor  devisee  of 
the  testatrix,  and  that  all  the  rents  received 
by  the  executor  from  the  premises  In  dispute 
have  been  paid  over  to  the  plaintiff.  By  the 
will,  the  executor  la  not  made  a  trustee;  and 
the  will  contains  no  provision  making  It  his 
iluty  to  hold,  control,  or  manage  the  real  es- 
tate or  any  legacy  bestowed  for  the  benefit 
ot  the  devisees  or  legatees  named  therein.  He 
biis- possession  of  the  real  estate,  but  this  he 
is  entitled  to  alone  during  the  settlement  of 
the  estate;  It  Is  obvious,  under  the  facts  as 
tht^j  appear  of  record,  that  the  plalntlfl  has 
■nade  no  case,  as  against  the  executor,  for 
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oMaining  the  adjulluitlon  of  the  court  as  to 
the  meaning  and  legal  effect  of  the  will.  As 
was  well  said  by  Welch,  C.  J.,  In  his  opinion 
In  Corry  v.  Fleming,  29  Ohio  St  148:  "It  Is 
(Huy  in  cases  where  a  trust  is  Involved,  or 
where  the  duty  of  an  executor,  administrator, 
or  other  trustee  Is  of  uncertain  nature,  requir- 
ing the  guidance  or  direction  of  the  court, 
that  the  court  can  be  called  upon  merely  to 
give  its  opinion  as  to  the  true  construction  of 
a  will."  It  Is  plain  that  the  executor  Is  in 
no  manner  interested  in  ascertaining  whether 
the  [daintlff  alone,  or  he  and  his  children  to- 
gether, took  the  lands  mentioned  In  the  decree 
In  fee  simple  or  a  life  estate  merely.  Tlie 
opinion  of  the  court  as  to  the  effect  of  the 
will  upon  these  lands  would  be  of  no  assist- 
ance to  the  executor  In  tbe  further  discharge 
of  his  duties,  nor  will  the  failure  to  construe 
the  will  In  the  slightest  degree  embarrass  him 
In  administering  the  estate.  Moreover,  a 
mere  oplnlm  of  tbe  court  herein  upon  the 
construction  of  the  will.  If  obtained,  could 
be  of  no  value  to  the  plaintiff,  inasmuch  as 
none  of  the  parties  Interested,  except  himself, 
are  before  the  court  Counsel  for  appellee 
must  have  taken  the  same  view  when  they 
flied  in  this  court  their  motion  to  dlsmls<i, 
upMi  the  ground  "that  tlie  appellant  had  no 
Interest  in  the  result  of  tbe  suit  as  brought  in 
the  district  court,  and  was  therefore  not  enti- 
tled to  an  appeal."  If  appellant  has  no  such 
interest  as  would  authorize  him  to  have  tbe 
decision  of  the  lower  court  reviewed.  It  re- 
quires no  argument  to  establish  that  tbe  ac- 
tion was  Imprt^rly  brought  against  blm  In 
the  first  Instance.  The  decision  of  tbe  dl»- 
Met  court  Is  rermed,  and  the  action  div 
missed.   Reversed  and  dlomispod. 


DIXON  T.  STATH. 
{Supreme  Court  of  Nebraska.    Nov.  7,  1895.) 
Crihikal  L4W-'Gvir>i:50s— Wbisht  —  AccKiso* 

BIBS  AND  PkINCIFALS — CKOSS-EXAMIXlTiON — IS' 
STBUOnOKI  —  COBTmOANOX  —  ABeUHBSTS  OV 

COUHSEL. 

1.  In  criminal  cases,  as  in  civil,  facts  may 
be  established  by  drcnmstances  as  well  as  1^ 
direct  evidence;  and  a  verdict  of  gnllty  is  sup- 
ported by  tlie  evidence  when  the  drcumstances 
proved  lead  beyond  a  reasooable  doubt  to  intex- 
eaces  bf  the  facts  essential  to  establish  the  de- 
fendant's guilt 

2.  Tbe  fact  that  a  witness  tastifled  difler- 
entiy  in  the  preliminary  examination  and  on  the 
trial  does  not  require  that  her  testimony  on  the 
trial  shall  be  rejected.  Her  credibility  is  for  the 
Jury. 

8.  Bectiona  1  and  2  of  the  Criminal  Code, 
BO  far  as  they  define  accessories,  are  declaratory 
of  the  common  law.  One  who  Is  present  when 
the  crime  Is  committed,  aiding  and  assisting  there- 
in, is,  notwithstanding  these  sections,  a  princi- 
pal, although  his  baud  was  not  the  instrument 
throQgb  which  the  crime  was  perpetrated. 

4.  A  defendant  in  a  prosecution  for  prodn- 
tSag  an  abortion  having  testified  in  chief  tlut  his 
acquaintence  with  the  woman  on  wliom  the  oper- 
ation was  performed  was  not  intimate,  it  was 
material  and  mwer  cross-examination  to  show  by 
him  that  he  nad  been  criminally  intimate  with 
htt. 
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5.  While  it  Is  the  better  practice  in  a  crim- 
iual  esse  for  the  triaJ  court  to  charjte  the  jury 
in  concise  mid  informnl  laugunge  what  facts  are 
esaentia]  to  warrant  a  conviction,  the  defendant 
cannot  complain  if  the  court  charges  the  jary  in 
the  language  of  the  information  that  all  the  al- 
lexatlona  thereof  are  materiaL  no  technical  or 
nmbifnioua  language  being  used. 

6.  The  repetition  of  a  proposition  of  law  In 
inatmctions  ia  not  rereraible  error  where  it  baa 
not  been  of  snch  a  character  aa  to  prejudice  the 
righta  of  the  accused. 

7.  A  prosecuting  attorney  hag  the  same  right 
as  counsel  in  a  ciTil  action  to  requeat  instructionB, 
and  instructions  given  at  the  request  of  counsel 
are  entitled  to  the  same  weight  aa  instructions 
given  by  the  court  of  its  own  motion. 

8.  Where  a  continuance  Is  asked  for  the  pur- 
poae  of  meeting  evidence  unexpectedly  adduced 
by  the  other  party,  it  must,  among  other  things, 
tie  shown  that  the  party  seeking  the  continuance 
expects  to  procure  evidence  to  meet  the  new  fea- 
tures, and  the  natnre  of  snch  evidence. 

9.  It  is  within  the  discretion  of  the  trial 
court  to  limit  the  time  for  argnmenta  to  the  jury; 
and  an  order  so  limiting  time  presents  no  question 
for  review,  unless  it  is  made  to  appear  that  the 
a^meuts  were  thereby  unduly  restricted,  and 
that  the  time  allotted  to  the  complaining  party 
was  consumed. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  York  county;  Bates, 
Judge. 

Aithur  J.  Dixon  was  conTlcted  of  violation 
of  Cr.  Code,  S  6,  and  brings  error.  Affirmed. 

Geo.  B.  France  and  Chaa.  B.  Sloan,  for 
plalnticr  In  error.  A.  S.  CharClilll,  Atty.  Gen,, 
for  the  State. 

IRVINE.  O.  The  plaintiff  In  error  was  con- 
Tlcted on  an  Informatiou  charging  him  un- 
der section  6655,  Comp.  St  1895  (Cr.  Code,  { 
6),  of  having  in  York  county,  on  the  22d  day 
of  June,  1893,  employed  In  and  upon  the  body 
and  womb  of  a  woman  named  in  the  Informa- 
tion a  certain  instrument,  vritb  Intent  unlaw- 
fully, willfully,  and  feloniously  to  destroy  a 
vitalized  embryo,— In  other  words,  of  producing 
an  abortion. 

Several  of  the  assignments  of  error  go  In 
effect  to  the  sufficiency  of  the  evidence,  and, 
by  considering  this  question  bere,  a  detailed 
consideration  of  some  other  assignments  will 
be  rendered  onnecessary.  The  statute  under 
which  the  Infomatlou  was  drawn  Is  as  follows 
(section  6655):  "Any  physician  or  other  person 
who  shall  administer,  or  advise  to  \>e  adminis- 
tei-ed,  to  any  pregnant  woman  with  a  vitalized 
embryo,  or  foetus,  at  any  stage  of  uteto-gesta- 
tion,  any  medicine,  drug,  or  substance  what- 
ever, or  who  shall  use  or  employ,  or  advise  to 
be  used  or  employed,  any  instrument  or  other 
means  with  intent  thereby  to  destroy  such 
vitalized  embryo,  or  foetus,  unless  the  same 
shall  have  been  necessary  to  preserve  the  life 
of  the  mother,  or  shall  have  been  advised  by 
two  physicians  to  t>e  necessary  for  such  pur- 
pose, shall  in  case  of  the  death  of  such  vitalized 
embryo,  or  f<£tUB,  or  mother,  in  couaeQuence 
thereof,  be  imprisoned  In  tbe  penitentiary  not 
less  than  one  nor  more  than  ten  years."  It 
Is  contended  that  the  evidence  was  Insufflctent 
to  prove  that  the  embryo  was  vitalized,  that 
tbe  operation  was  not  necessary  to  save  tbe 


life  of  the  motber,  or  that  It  was  not  advised 
by  two  physicians  to  be  necessary  for  that  pur- 
pose; and,  further,  that  ther^  was  no  evidence 
that  the  defendant  committed  tbe  act. 

The.  first  two  objections  may  be  considered 
together.  Tbe  evidence  tended  to  show  that 
tbe  mother  had  been  criminally  intimate  with 
the  defendant;  that  she  became  pregnant,  and 
Informed  tbe  defendant  of  that  tsct;  that  lie 
bad  endeavored  to  induce  ber  to  take  drugs  for 
the  purprae  of  producing  an  abortion,  and  at 
one  time,  at  least,  left  witb  her  an  Instrumeat 
which  be  endeavored  to  have  ber  use  for  tiMt 
purpose;  that  sbe  had  tmtil  after  the  occur- 
rence of  this  incident  been  employed  at  aa 
botel  In  Lushton.  Sbe  left  that  employment, 
and  went  to  the  home  of  her  mother  and 
stepfather,  where,  on  tbe  night  of  June  21si. 
she  was  visited  by  the  defendant,  who  then  in- 
formed her  that  he  had  procured  a  pbyaidaii 
to  perform  an  operation  for  the  purpose  of  ppt- 
ducing  an  abortion,  and  arranged  with  her  to 
take  her  out  on  tbe  following  evening,  ostenei- 
bly  to  a  dance,  but  really  for  the  purpose  of 
having  the  operation  performed.  The  follow- 
ing evening  he  came  between  8  and  9  o'clock, 
and  it  was  aunotmced  to  tbe  glrt's  mother 
that,  on  account  of  tbe  lateness  of  the  hour, 
they  would  not  go  to  tbe  dance,  bnt  would  pt 
driving  together.  They  drove  away  togetliiT 
In  a  buggy,  entered  the  town  of  Lushton,  drove 
to  tbe  house  of  the  physician,  who  Joined  them 
in  tbe  buggy,  and  the  three  drove  Into  Hie 
country  to  a  point  along  the  railroad  trai^ 
where  they  stopped  and  dlsmotmted.  The  de- 
fendant took  tbe  horses  and  buggy  across  tlu- 
railroad  track,  and  stood  there,  having  declar- 
ed It  bis  Intention  to  ke^  a  lookout  agalnsi 
interruption,  while  the  physician  IntroilDced 
the  Instrument  for  the  purpose  of  prodnciaj; 
an  abortion,  and  which  did  have  that  effect 
Tbe  girl's  health  had  to  this  time  been  good, 
and  there  was  evidence  tending  to  show  that 
the  foetin,  when  brnm,  was  well  devel<^l- 
Tbla  was  sufficient  to  justify  a  flnding  that  li 
was  allTc,  or  vitalized;  especially  In  view  of 
the  expert  testimony  which  waa  Introduced. 

There  is  no  occasion  In  the  case  to  enter  iuto 
a  discussion  of  tbe  burden  of  pnxrf  of  the  ex- 
ceptions of  tbe  statute.  Tbe  Information  diar- 
ged  that  this  act  was  not  within  the  ex<'ep- 
tlons.  Assuming,  under  the  genraal  rule  of 
criminal  procedure,  that  the  burden  was  upon 
the  state  to  establish  every  element  of  the  of- 
fense beyond  a  reasonable  doubt,  and  beytuxl 
a  reasonable  doubt  to  exclude  these  exertions, 
there  was  evidence  snfflcleut  to  exchide  them. 
Such  evidence  was  not  necessarily  toy  dlrwi 
testimony  In  totidem  verbis  to  the  ^ct  tlmt 
the  operation  was  not  necessary  to  ttve  tbe 
life  of  the  mother,  and  that  it  bad  not  been  ad- 
vised by  two  physicians  as  necessarr  for  that 
purpose.  In  the  contem^tion  of  law.  Jurors 
are  aane  men,  capable  of  drawing  InfereDon 
while  sitting  as  jurots  snch  aa  aane  and  rea- 
sonable mm  draw  onder  other  clrcmastancw- 
They  must  believe  as  Jurors  what  they  bellpr<> 
as  men,  and  tbey  cannot  dlabelleve  as  imn 
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what  as  men  they  believe.  Tbe  only  dlstloo* 
tion  arlslns  from  tb^  podtton  is  tbat  as 
Jaroi-s  their  Inferences  must  be  drawn  from 
the  evidence  in  the  case,  and  not  from  ex- 
traueous  circumstawea  beyond  the  evidence. 
There  Is  afflrmatlTe  evidence  In  this  case  that 
tbe  woman  in  question  bad  never  been  advised 
that  such  an  act  was  neceasary  to  preserve  her 
life.  There  Is  evidence  tliat,  down  to  the  Mmh 
of  this  event,  she  was  a  woman  of  at  least  or- 
dinarily good  liealth.  From  these  facta  and 
from  the  other  circumstances  which  the  facts 
tended  to  prove.  If  the  direct  evidence  was  to 
l>e  believed.  It  was  not  only  a  fair  Inference, 
but  It  was  an  absolutely  necessaiy  inference, 
ttiat  the  mother's  life  was  not  tn  danger,  and 
that  the  object  of  perfoi-mlng  the  operation  was 
not  to  save  her  life,  but  to  prevent  the  birth  of 
a  diUd,  and  to  avoid  disgrace.  The  Inference 
was  equally  strong  that  no  such  <^ratlon  had 
bera  advised  by  physldans  In  any  number  as 
necessary  to  save  her  life. 

On  tbe  qnestlon  as  to  whether  the  defradant 
performed  tbe  operation,  there  are  presented 
tor  c<»islderatlOD  mattm  both  of  fact  and  of 
law.  It  appears  from  the  evidence  that,  on 
tbe  preliminary  examluatlon  of  the  defendant, 
the  gill  had  testified  that  the  defendant  him- 
self had  introduced  the  instrument  and  com- 
mitted the  act  complained  ot.  On  tbe  trial, 
she  testified,  as  hei-etofore  outlined,  that  the 
pbysldan  .had  manipulated  tbe  Instrument, 
tbe  d^endant  withdrawing  across  tbe  mllroad 
track,  and  keeping  a  lookout.  It  is  ai^ued 
that,  under  tbe  drcumatauces.  her  testimony 
was  not  entitled  to  credence^  This  was  a 
qnestitMl  (or  tbe  Jury.  Sbe  gave  as  a  reason 
for  changing  her  testimony  that,  rai  the  way 
from  Lusbton  to  the  place  where  the  act  was 
committed,  she  liad  been  cautioned  by  the  de- 
fendant, in  the  physician's  presence,  that  the 
defendant  bad  agreed  to  shield  the  physician, 
and  that,  if  anything  happened,  the  whole  re- 
spmslUUty  was  to  be  placed  upon  tbe  de- 
fendant, and  the  physician's  connection  with 
tbe  case  concealed.  Sbe  thus  accounted  for 
her  testimony  on  the  preliminary  examlnaUon, 
bat  dalnwd  that  sbe  was  Induced  to  tesUfy 
otbowlse  on  the  trial  by  the  reproaches  of 
her  own  conscience  and  the  advice  of  counsel 
for  tbe  state.  Oonaiderlng  the  difflcalty  of 
her  situation,  this  was  a  plausible  explauatl<Mi. 
Tbe  district  Judge  carefully  Insti-ucted  the  Jury 
as  to  the  cautkai  required  lo  weighing  her  tes- 
timony under  the  clrcumotances,  and  tbe  n» 
ceaslty  of  cwroboratlon.  It  was  tor  tbe  Jury, 
and  not  fw  the  district  judge  or  tor  this  court, 
to  determine  whether  her  testinxHiy  on  tbe 
trial  was  entitled  to  belief;  and,  undor  the  dr- 
cnmstancea.  tbe  Jury  was  Justified  In  believing 
tt. 

As  to  the  matter  of  law.  It  Is  here  argued 
tbat,  under  an  Information  charging  the  de- 
fendant himself  with  perfmolng  the  operatl<nif 
a  conviction  conid  not  be  sustained  upon  tbe 
evidence  of  tbe  motb»  at  tbe  trial;  tbat  la, 
tbat  the  state,  to  prove  the  oftense  charged 
In  the  Infmrmatlon,  must  show  tbat  tbe  de- 


fendant himself  performed  tbe  act.  Csettoa 
1  of  the  Crlmlnai  Oode  provides  that.  It  mmkj 
pei'son  shall  aid,  abet,  or  procure  another  per- 
son to  commit  a  felony,  the  perwn  offendlnK 
shall  be  punished  In  like  manner  as  tbe  |ictB- 
cipal;  and  sectloD  2  defined  an  accessory  aCter 
the  fact  as  one  who,  "after  full  tsnawitSfft 
tbat  a  felony  has  been  committed,  concccds  It 
from  the  magistrate,  or  tiarbors  and  protccta 
tbe  perscw  charged  with  tx  found  guilty  of  the 
crime."  These  secttons,  so  far  as  defiulae  cf- 
fmses  are  concerned,  are  but  declaratory  sC 
tbe  common  law,  and  do  not  refer  to  one  wl» 
Is  present  when  the  crime  is  committed,  ai^s 
and  abetting  tbe  comuilfwlon  tliei-ecrf.  Swrb 
a  person,  at  common  law  and  under  the  Code, 
Is  a  principal,  and  may  be  Indicted  and  con- 
victed as  such  under  evidence  proving  bis 
presence,  aiding  the  commlssioa  tbe  crimes 
although  his  hand  was  not  the  inatrmneut  of 
its  perpetration.  Hill  v.  State,  42  KeU  StO; 
60  N.  W.  016;  Wairath  v.  State.  8  Nebi.  80l 

It  Is  contended  In  the  bilefs  that  Bereral  rat- 
ings on  tbe  admission  of  evidence  were  errone- 
ous. Only  one  Is  assigned  in  the  pcCltioo  bs 
error.  On  tlie  cross-examinatlai  of  tbe  d»- 
fendant,  the  state  was  permitted  to  pmre  tlHt 
a  short  time  hetore  the  off«ise  was  commit- 
ted, and  well  vrithin  the  period  of  geatatlon, 
defendant  bad  had  sexual  Intercourse  with  tli» 
mother.  It  Is  argtied  that  tbls  evidence  «a» 
hicouii>etcnt,  and  not  {wopsr  cross-examfna- 
tton.  It  was  competent,  and  material,  sa 
least,  to  show  a  motive.  We  need  not  en- 
large on  this.  It  was  prc^r  cross-exan^w- 
tlon,  tf  for  DO  oth«-  reason,  because.  In  tbe  di- 
rect examination,  tlie  dtfendant  had  testified 
that  be  bad  become  acquainted  with  the  gl4. 
and  taken  her  to  a  few  parties.  Tbe  evident 
effect  ot  the  direct  ezanfinatlon  was  to  sbow 
that  tbe  acquaintanceship  was  not  very  inti- 
mate, and  ratb»  casual.  Under  such  na- 
tions, the  commission  of  tlie  offense  would  be 
much  less  probable  than  under  relatlws  ot 
criminal  Intimacy,  and  It  was  enth«ly  rele\-ant 
to  the  direct  examinatkn  to  estsbilsb  tbe  lat- 
ter  fiict. 

Tbe  court,  In  tbe  first  Instruction  given,  said: 
*^be  Jury  are  Instructed  tbat  tbe  defendant 
Is  Informed  against  as  required  by  law,  and 
tbat  tbe  material  allegations  of  the  Infonnn- 
tlon.arv  as  fidkms;"  tben,  as  a  part  of  tbe 
same  fautmctlon,  quoted  tbe  whole  Infiwmap 
tlon,  omitting  merely  tbe  formal  commoice- 
toeat  and  oonduslon.  Tbls  Is  substantlaUy 
repeated  in  tbe  sixth  Instruction,  and  tbe  giv- 
ing of  ttuA  Instruction  Is  assigned  as  emH-,  on 
tbe  ground  ttiat  It  was  tbe  duty  ot  tbe  court 
to  Instruct  the  Jury  eooclsely  what  tbe  mate- 
rial allegations  were,  or.  In  other  words,  what 
donenta  It  ires  essential  that  the  state  diotdd 
prova  Where  Informations  involve  technical 
Isnguage,  or  where  they  contain  fanmatolal 
allegBtions.  it  Is,  no  doubt,  better  for  tbe  conrt 
to  dlmlnate  what  la  Immaterial,  and  to  avoW 
technicalities  by  stating  to  the  Jury  in  concise 
and  unambiguous  language  the  elemente  nec- 
esaary  to  constitute  the  offense.   But  this  In- 
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formation  Involved  no  technical  or  ambign- 
ous  language,  and  the  defendant  certainly  haa 
nothing  to  complain  of  In  the  fact  that  the 
court  in  effect  told  the  jury  that  every  allega- 
tion was  material,  and  must  be  proved  by  the 
state.  The  inBtruction  which  was  given  not 
only  contained  within  Itself  every  element  nec- 
essary to  the  offense,  but  by  plain  inference, 
at  least,  It  told  the  jury  what  the  instruction 
on  this  subject  requested  by  the  defendant 
(Knitted,— that  the  state  must  also  prove  that 
the  opeiatiou  was  not  necessary  to  save  the 
life  of  the  mother,  and  that  it  had  not  been 
advised  as  necessaiy  for  that  purpose  by  two 
physicians. 

The  fifth  insti-uctlon  given  by  the  court  is 
attacked  solely  for  the  reason  that  it  re- 
peated a  caution  that  the  jury,  in  weighing 
the  credibility  of  the  witnesses,  should  con- 
sider the  interest  of  the  defendant  in  the 
prosecution.  The  question  thus  presented 
has  been  several  times  recently  considered, 
and  it  has  been  held,  following  prior  deci- 
sions, that,  where  such  repetition  has  not 
been  of  such  a  character  as  to  prejudice  the 
rights  of  the  accused,  it  is  not  reversible  er- 
ror. Hill  V.  State,  42  Neb.  G03,  60  N.  W.  916; 
Carleton  v.  State,  43  Neb.  373,  61  N.  W.  669. 
This  case  falls  within  the  role  stated. 

At  the  request  of  the  state,  the  court 
charged  the  jury  that  if  the  act  complained 
of  had  been  committed  in  pursuance  of  a 
tKevlous  arrangement  and  agreement  be- 
tween the  defendant  and  the  physician  that 
the  same  should  be  oommitted,  and  the  phy- 
siclan.  In  pursuance  of  such  agreement  and 
arrangement,  employed  the  instrument,  and 
Dixon  was  then  and  there  present,  watching 
to  prevent  surprise,  or  In  any  other  way  to 
assist  in  the  commission  of  the  act,  then  he 
would  be  as  respcmslble  as  though  he  himaelf 
had  used  the  instrument  So  far  as  this  In- 
struction Involves  a  question  of  law,  it  baa 
already  been  considered  in  connection  with 
the  sufficiency  of  the  evidence.  But  it  Is 
also  argued  that  there  was  no  evidence 
whereon  to  found  It.  There  was,  however, 
evidence  tending  to  show  that  the  defendant 
told  the  girl,  the  evening  before  the  crime, 
that  he  had  arranged  to  have  this  particular 
ptayslciau  commit  it;  that  he  drove  the  girl 
Into  town,  and  the  physician  entered  the 
buggy  with  them;  that,  on  the  way  to  the 
{dace  where  the  crime  was  committed,  the 
matter  was  talked  over  among  them,  the 
conversation  indicating  that  there  was  an 
understanding  between  defendant  and  the 
physician  on  the  subject  This  was  certain- 
ly Bufilctent  foundation  In  the  evldenee  for 
tiie  instnictlon. 

Tlie  court  gave  the  following  instmctlon: 
"Instructions  asked  and  given  by  the  court 
upon  the  motion  of  the  state,  or  upon  the  mo- 
tion or  request  of  tbe  defendant,  should  have 
the  same  weight  with  the  jury,  and  tbe  jury 
should  be  gtttded  thereby  just  the  same,  as 


if  given  by  the  court"  It  is  signed  that  In  a 
criminal  case  Uk  prosecuting  attorney  has  no 
right  to  request  InstructionH.  and  that  there- 
fore, this  Instruction  idiouid  not  have  been 
given.  We  know  no  principle  of  law,  of  no 
statute,  and  of  no  consideration  of  policy 
which  prevents  the  prosecuting  attorney,  in 
a  criminal  case,  from  submitting  to  tbe 
CKHirt  a  request  for  any  Instruction  which  he 
thinks  well  founded  In  law  and  applicable 
to  the  evidence.  A  prosecuting  attorney, 
with  proper  sense  of  his  duty,  stands,  of 
coiu'se,  not  entirely  In  the  attitude  of  coun- 
sel in  a  civil  action.  It  is  his  duty  to  en- 
force the  criminal  law.  It  is  not  his  duty  to 
procure  a  wroug  determination  of  questions 
of  criminal  law,  or  to  urge  &  vmmgfal  con- 
viction. It  is  not  the  duty  of  counsel  even 
In  civil  cases  to  endeavor  to  procnro  a  dis- 
tortion of  the  law;  but  a  prosecuting  attor- 
ney may,  owing  to  his  independent  position, 
be  expected  to  exercise  a  more  dlq>a8Blonate 
Judgment,  and  assume  a  less  partisan  atti- 
tude. But  he  has  the  right  and  It  is  bis 
duty  to  request  such  Instructions  as  be  be- 
lieves present  the  principles  of  law  appll* 
cable  to  the  evidence,  and,  having  requested 
them,  the  court  in  giving  them,  adopts  sucli 
Instructions  as  its  own.  Instructions  girm 
at  the  request  of  counsel  should  have  the 
same— DO  less  and  no  more— fta^je  as  In- 
structlons  given  by  tiie  court  of  Its  own  mo- 
tion, and  tt  la  not  error  to  so  tell  the  jnry. 

The  prosecuting  attorn^,  with  commeud- 
atrte  candor,  stated  in  opening  the  case  tbe 
eflTect  of  tbe  mother's  testimony  on  the  pre- 
llmtnary  axaminatlon,  and  tbe  taet  that  slie 
would  on  the  trial  testify  differently.  There- 
upon the  dtfendant  requested  a  ctmtlna- 
ance,  to  meet  the  case  as  then  disclosed. 
This  application  was  refused.  In  liie  show- 
ing made.  It  was  not  disclosed  in  what  re- 
spect the  defmae  expected  to  be  able  ta 
meet  tbe  new  phase  of  the  evidence,  or  tbe 
names  of  the  witnesses  by  whom  It  was  to 
be  met.  In  order  to  procure  a  continuance, 
tt  should  be  shown  that  the  party  seeking 
the  continuance  expects  to  be  able  to  pro- 
cure material  testimony,  and  the  nature  of 
such  testimony.  This  not  being  shown, 
there  was  no  error  In  refoalug  tbe  continD- 
ance. 

When  both  Sides  had  rested,  the  court 
made  an  order  giving  to  the  state  40  mlnntes 
to  open  Its  case,  and  60  minutes  to  dose; 
and  to  the  defense,  to  one  counsel  60  min- 
utes, and  to  the  other  counsel  40.  This  Um- 
ttation  and  distribution  of  time  was  except- 
ed to.  This  was  a  matter  within  the  discre- 
tion of  tbe  trial  court  It  Is  not  shown  that 
the  argument  was  unduly  restricted,  and  It 
Is  not  shown  that  even  the  time  allotted  to 
defendant  was  consumed.  Under  such  dr- 
cumstances,  there  Is  no  error  i^^pareat 
Hart  V.  State,  14  Neln  6T2,  IB  N.  W.  iX^ 
Judgment  affirmed. 
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OALLIOBBR  T.  OONNBLL  ct  aL 
(Sntneme  Goort  of  Nefaruka.    Nor.  8,  1895.) 

Ql-IETIITO  TlTLl— SUFFIOIIMCT  OF  EtidbNOB. 

The  facta  In  this  case  and  the  law  ap- 
plUnble  thereto  are  anbstantifllly  the  some  as 
tiiose  in  Connell  v.  Galligher,  55  N.  W.  229.  36 
Neb.  749.  and  Id.,  58  N.  W.  438,  39  Neb.  793, 
and.  following  these  cases,  the  decree  to  affirmed. 
(Sj-llabni  bgr  the  Court) 

Appeal  from  district  court,  Douglas  coun- 
ty; Doane.  Judge. 

Action  by  Elizabeth  GalUgher  against  Wll- 
liant  J.  Connell  and  others.  Decree  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

Ui-egory,  Day  ft  Day,  tor  apptilant  Con- 
nell &  iTes,  tor  appeUeea. 

RAGAN,  C-  This  Is  an  appeal  from  a  de- 
cree of  the  dlBtiict  court  of  Doi«^  eonnty. 
Tlie  action  was  one  in  equity,  brought  by 
Mrs.  GalUgher  against  Conndl  and  others  to 
bare  quieted  and  coaflrmed  in  her  the  title 
to  certain  real  estate.  The  real  estate  In- 
volved Is  a  part  of  the  tracts  the  title  to 
which  was  Utigated  In  Connell  v.  Galligher, 
36  Neb.  749,  55  N.  W.  2S9;  Id.,  39  Neb.  793, 
58  N.  W.  438.  The  decision  of  the  court  In 
this  last  case  controls  and  Bupporta  the  de- 
cree appealed  from.  In  the  case  at  bar  the 
district  eourf  found  specially  that  Connell 
wtts  the  owner  of  the  legal  Utle  to  the  prem- 
ises  in  controvetsy.  This  finding  was  cor- 
rect under  the  facts  In  evidence  and  the 
law.  See  Connell  t.  GalUgher,  supra,  In 
which  the  evidence  was  substantially  the 
same  as  In  the  case  under  consideration. 
But  this  conclusion  of  the  district  court  was 
correct  if  we  omit  all  consideration  of  Con- 
nell V.  GalUgher,  supra,  and  the  erldence  on 
which  those  decisions  were  based,  for  the 
reason  that  In  the  case  at  bar  Connell,  among 
otber  defenses,  pleaded  that  he  and  his  gnu- 
tors  bad  been  in  the  open,  notorious,  ex- 
clusive, and  adverse  possession  of  the  prem- 
ises in  controversy,  claiming  title  thereto, 
for  more  than  10  years  before  Mrs.  GalUgher 
brought  this  suit  The  evidence  in  the  rec- 
ord sustains  such  defense^  The  decree  ot 
the  district  court  Is  affirmed. 

IRVINE,  C.  not  sitting. 


HAMILTON  V.  STATE. 
(Supreme  Court  of  Nebraska.  Nov.  T,  1895.) 

EMBBZSLBXEyT--SorriCIBlICT  OF  EVIOBXCB. 

1.  That  the  relation  of  debtor  and  creditor 
pxists  between  a  principal  and  his  agent,  and 
that,  OD  8  balanciufc  the  Recount,  the  agent  would 
be  foimd  indebted  to  his  princijul,  are  no^  alone 
sufficient  to  sustain  a  verdict  finding  the  agent 
gnilty  of  embezzling  or  converting  to  his  own 
nee  the  propertj  of  his  prlm^pal. 

2.  Tne  terms  "shall  embezzle,"  "convert  to 
his  own  use"  (found  in  section  121  of  the  Crimi- 
nal Code),  are  Bynon^mous;  but  embezzlemcot 
Is  the  "fraudulent"  appropriation  by  an  agent  of 
the  property  of  aaother. 


8.  To  sustain  the  conviction  of  an  agent 
for  embezzlitig  or  converting  to  bis  own  use  the 
property  of  his  priDdpal,  the  facta  must  warrani 
the  coQclBBion  tbat  such  conversion  was  made 
by  the  agent  with  a  felouioui  intent. 
(Syllabus  by  the  Gonrt) 

EiTor  to  district  court,  Buffalo  county;  Hol- 
oomb,  Judge. 

David  Hamilton,  having  been  convicted  ct 
embezdement,  brings  error.  Reversed. 

F.  G.  Hamer,  for  plaintiff  In  error.  A  8. 
Churchill,  Atty.  Gen.,  for  the  State. 

RAGAN,  G.  David  Hamilton  was  convicted 
of  the  crime  of  embezzlement.  In  the  district 
court  ct  Buffalo  county,  and  sentenced  to  the 
•(ate  penitentiary  for  one  year.  To  reverse  this 
sentence  and  Judgment,  he  prosecutes  to  this 
court  a  petition  in  error.  It  appears  from  the 
record  that  in  November,  18Ri,  there  was  ov- 
!  ganlsed  In  said  county  a  corporation  known  as 
I  the  "Farmers'  Elevntw  &  Commission  Com- 
;  pany,"  hereinafter  known  as  the  "corporation." 
I  nils  corporation  was  organised  fbr  the  pur 
I  pose  of  buying  and  idili^lng  grain  and  otber 
I  cmnmodlties.  It  seems  to  have  begun  busl- 
uem  December  1, 1892,  and  at  that  time  it  had 
I  to  its  credit  In  a  bank  In  the  city  of  Kearney 
I  something  like  fl,400.  The  directors  appoint- 
;  ed  Hamilton  general  manager,  at  a  salary  of 
I  950  per  month,  bnt  the  duties  of  Hamllt(Hi  as 
I  such  manage  are  not  disclosed  by  the  record, 
i  The  corporation  embarked  in  the  purchasing 
I  and  shipping  of  grain  and  other  commodities; 
Hamilton,  It  appears,  doing  the  principal  part 
of  the  baying,  Bh\pfAiag,  and  selUng.  It  ap- 
pears, also,  that  the  accounts  of  the  corporatism 
were  kept  by  a  bookke^wr,  but  no  part  of 
these  books  is  In  the  record.  It  seems  that 
among  the  accounts  on  the  books  of  the  cor- 
poiatlon  was  the  account  of  Hamilton  with  tlie 
coi-pniation.  though  this  account  Is  not  In  the 
evidence.  When  Hamilton  bought  grain  for 
I  theoor|X)iution,be  drew  the  corpomtion's  check 
on  the  bank  In  which  It  had  Its  funds,  feigning 
the  same  with  the  corpOTate  name,  by  himself 
as  general  manager.  During  the  time  Hamil- 
ton was  conducting  this  business,  he  sold  the 
corp<Hatl<»]  grain  to  the  amount  of  <175.  He 
sold  it  also  an  elevator  or  scale  house,  at  a 
price  of  $800,  |200  of  which  the  coiporation 
paid  him  by  its  stock;  and  It  seems  thst  he 
served  the  corporation  three  months,  or,  at 
least.  It  Is  admitted  that  it  owes  him  three 
months'  saUry.  at  f  60  a  month.  It  also  seems 
that  Hamilton's  account  was  or  should  liave 
been  credited  with  his  salary,  the  value  of  the 
grain  sold  the  corporation  by  him,  and  the  bal- 
ance of  the  $100  due  on  tiie  purchase  of  the 
elector.  There  never  was  any  settlement  or 
accounting  between  Hamilton  and  the  cor- 
poration; that  is,  it  was  never  agreed  between 
them  which  one  owed  the  other,  and  how  much, 
nor  was  the  amount  that  Hamlin  wtus  In  debt 
to  the  corporation  ever  eatabUsbed  by  any 
judgment  or  decree. 

Hamilton  was  charged  In  the  Information  In 
this  case  with  having  onbesded  $500  of  the 
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ftnds  of  the  corporation,  and  a  Jury  found 
that  he  had  embezzled  $400.87.  We  do  not 
think  this  conviction  can  be  allowed  to  atand. 
It  te  evident  from  the  record,  although  that  Is 
In  a,  very  unsatisfactory  condition,  tha*  the  jury 
nefcched  the  conclusion  that  Hanifltou  had  em- 
lieizled  J409.87  of  the  money  of  tlie  corpora- 
tion after  having  reached  another  conclusion, 
tIz.  tkat  that  was  the  amount  of  money  owing 
to  the  Gorpomtlon  by  Hamilton  on  a  settlement 
of  the  ajCCouQt  between  them.  This  will  not 
do.  The  Jury  in  this  case  was  not  charged 
with  the  duty  of  determining  wtiat  was  due 
from  Hamilton  to  the  corporation,  but  rimply 
whether  Hamilton,  as  charged  in  the  Informa- 
tion, had  embezzled  or  converted  to  his  own 
use  $500of  money  belonging  to  the  corporation. 
Van  Etten  r.  State,  24  Neb.  734,  40  N.  W. 
280.  An  amicable  settlement  or  an  adjudica- 
tion of  the  account  existing  between  Hamilton 
and  the  corporation  may  show  that  Hamilton 
Is  not  indebted  In  any  sum  whatever  to  the 
corporation.  To  sustain  the  conviction  of  an 
agent  for  embezzling  the  property  of  his  prin- 
cipal, the  record  must  clearly  and  unequivocal- 
ly show  that  the  property  embezzled  (h:  convert- 
ed to  his  use  by  the  agent  was  the  property 
of  the  prlDCliml.  It  Is  not  enough,  to  sustain 
«ncfa  a  conviction,  that  the  relation  of  debtor 
and  creditor  existed  between  them,  and  that, 
on  a  balance  being  struclc  of  the  account,  the 
agent  would  be  found  indebted  to  bis  prInclpaL 
In  this  case,  Hamilton  had  charge  of  the  funds 
<tf  the  corporation.  He  had  a  right  to  check 
them  out  for  property  purchased  for  the  cor- 
poration, and  for  the  expenses  of  conducting 
Its  business  and  paying  Its  debts.  Among  these 
debts  were  the  ones  to  himself  for  his  salary, 
for  grain  sold  the  corporation,  and  for  tlie  ele- 
vator sold;  and  the  mere  fact  that  he  overdrew 
bis  account  did  not  of  Its^f,  without  more, 
make  him  an  embezzler. 

The  terms  "shall  embezzle,"  "convert  to  bis 
own  use"  <found  In  section  121  of  the  Criminal 
Oode}  are  synonymous,  for  an  agent  to  con- 
vert to  bis  own  use  is  made  emt)ezzlement  by 
this  statute;  but  embeszlemeut  is  the  "firaud- 
uleut"  appropriation  by  an  agent  or  bailee  of 
the  property  of  another.  Leonard  t.  State,  7 
Tex.  App.  417. 

To  snstaln  this  conviction,  the  record  must 
ahow  that  Elamllton  was  the  agent  of  the  cor- 
poration, that  he  h^d  the  possession  or  care  of 
4tB  moneys,  and  ttiat  he  converted  the  same  to 
ills  own  use  with  a  felonious  intent  People  t. 
.Huret,  41  Mich.  328,  1  N.  W.  1027;  Beaty  v. 
State,  82  Ind.  228.  The  evidence  in  this  record 
-docs  not  dlsdoee  any  fraudulent  or  felonious 
Intent  on  the  part  of  Hamilton  In  bis  dealings 
^th  the  funds  of  this  corporation,  nor  Is  the 
evidence  sufficient  to  justify  a  jury  in  Inferring 
such  fraudulent  or  felonious  intent. 

As  already  said,  the  Jury  based  its  verdict 
of  embezilement  against  Hamilton  solely  on  the 
coDCluiErion  reached  by  them  that  Hamilton  bad 
overdrawn  his  account  $409.87;  and  this  fact 


alone,  though  supported  by  tne  evidence,  wQl 
not,  in  view  of  all  the  other  fiocta  In  evldettce, 
Including  the  course  of  dealings  between  the 
parties,  and  their  method  a£  doing  busloeHfi, 
suBlaiu  this  wuTictiOD.  Berened  andxMnaiid- 
ed. 


GRIFFEN  T.  STATE. 

(Snpreme  Court  of  Nebraska.   Nov.  7,  1895.) 

Criminal  Pkacticb— Verdict  akd  Jcxwubst- 
Rsviaw. 

1.  Where  a  verdict  of  guilty  is  respondre 
separately  to  each  of  two  coDots  of  an  infomu- 
tion.  which  connts  together  charge  bat  one  crinie, 
such  a  verdict  should,  in  entering  judgment  upon 
it.  be  treated  as  tbongh  both  elements  of  tbe 

had  been  embraced  In  a  single  count 

2.  Where  there  is  found  no  error  in  the  rec- 
ord except  an  irregularity  In  enteiing  jodsmHit 
upon  the  verdict,  a  cause  will  be  remanded  to  the 
district  court  with  icatructioiiB  to  enter  jadf- 
ment  on  the  verdict  in  the  manner  prescribed  by 
law.  Dodge  t.  People,  4  Neb.  220,  foUowcd. 

(Syllabns  by  the  Court) 

Error  to  district  ODOrt,  Donglas  coaatj', 
Scott,  Judge. 

Alfred  Orlffen  was  convicted  of  forgwy, 
and  brings  error.   Remanded,  with  dlrecthm 

Gurley  &  Slarple,  for  plaintiff  In  error.  A. 
S.  Churchill,  Atty.  Qen..  for  the  Stat& 

BYAN,  a  At  the  May  term  of  tbe  dis- 
trict court  in  Douglas  county,  the  plaiutlfl 
In  error  was  found  guilty  upon  each  of  tvo 
counts,  one  of  which  charged  him  with  mak- 
ing and  counterfeiting  a  c^taln  described 
promissory  note,  the  other  with  its  utterance; 
A  thorough  examtnatl<Mi  of  the  erldrace  leivet 
no  room  for  doabt  that  the  plaintiff  In  error 
counterfdted  and  uttered  the  note  as  cba^ 
ged.  It  has  been  held  since  the  above  cob- 
Tlction  and  seoteQce  that  the  f<Hgery  and 
fraudulent  uttering  of  a  promissory  note  con- 
stitute but  one  crime,  and  that  in  case  of  con- 
viction but  one  penalty  can  be  Inflicted.  Vide 
In  re  Walsh  (filed  June  30,  1893)  37  Keh 
454,  55  N.  W.  10T6.  In  the  case  under  cm- 
slderation.  the  verdict  of  tbe  Jury  responded 
separately  In  the  affirmative  to  the  duupi 
contained  In  the  first  and  likewise  hi  the 
second  count  In  effect,  there  was  therefore 
but  a  finding  of  guilty  on  two  elements,  both 
of  which,  taken  together,  constituted  but  one 
crime.  In  this  the  accused  was  not  preju- 
diced. Und^  the  holding  of  this  court  In 
Re  Walsh,  supra,  there  could  pr(^>«-ly  be  but 
one  sentence.  In  the  case  at  bar  there  n'U  a 
sentence  Imposed  under  the  first  count,  uid 
there  was  a  distinct  sentence  under  the  sec- 
ond count.  This  was  irregular.  As  the  oolr 
error  found  In  the  record  was  this  irregularit]r< 
following  Dodge  v.  People,  4  Neb.  220.  tl» 
Judgment  of  the  district  court  Is  set  asldA 
and  tbe  cause  remanded,  with  directions  to 
that  court  to  render  the  proper  Judgmrat  on 
the  verdict  heretofore  returned. 
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BRTANT  T.  THEBINO. 
<Supi«me  Court  of  Nebraska.   Nor.  6,  1889.) 
Sale— AoTios  ros  Fbics— DaFK.vBBS— Pabol 
E  V  m  sxcB— Ikstkuctionb. 

1.  A  part;  who  hai  contracted  for  the  pur- 
chase of  property  may  be  releaeed  from  the  ob- 
ligationa  of  toe  contract,  at  any  time  while  it  re- 
mains wholly  executory,  by  a  aubsequent  parol 
agreement  to  that  effect. 

2.  The  mntaal  waiver  of  the  rights  of  the 
iNirtieB  to  a  contract  of  sale  of  personal  property 
it*  snfflclent  consideration  for  a  cancellation  of 
the  contract,  to  release  the  parties  from  their 
oblfgationa  thereand^. 

3.  Where  a  seller  of  noraery  stock  Insti- 
tutes an  action  to  recover  the  purchase  price 
thereof,  the  defendant  may  show  that  the  stock 
was  not  of  the  kind  and  qnality  ordered,  although 
he  did  not  fefoaa  to  leoeiTe  it  Sar  that  reason 
when  it  was  tendered  to  him  at  time  of  delivery, 
but  based  bis  refusal  upon  a  cancellation  or  dis- 
charge  of  the  order  of  purchase. 

4.  Aq  order  for  nursery  stock  of  a  certain 
kind  or  quality,  the  price  for  the  whole  being 
stated  ixt  the  order  in  a  lump  sum,  is  not  sev- 
erable, but  entire;  and  the  maker  of  the  order  Is 
not  obliged  to  receive  the  stock  if,  in  whole  or 
in  a  substantial  or  material  portira,  it  ia  not  of  the 
kind  or  qutJity  ordered. 

5.  A  representation  or  promise  bj  which 
a  party  was  induced  to  sign  a  written  order  of 
purchase  of  property  may  be  proved  by  parol. 

6.  Objections  to  instructions  examined,  and 
h/ld  not  tenable  as  to  some,  and,  in  regard  to 
others,  the  errors  complained  of  were  not  preju- 
didal. 

(Syllabus  by  the  Court) 

Error  to  district  court,  York  cotinty; 
Wheeler,  Jud^ 

Action  by  Arthur  Bryant  against  Richard 
Thesing.  Defendant  bad  Judgment  and 
plaiutlfF  brings  error.  Affirmed. 

Harlan  &  Harlan,  for  plaintiff  In  »Tor. 
Sedgwick  &  Fover,  for  defendant  In  error. 

HARRISON,  J.  The  plaintiff  declared  In 
the  petition  died  In  the  district  court  of  York 
county  upon  two  orders  for  nursery  stock, 
luclndlng  quite  a  number  of  apple  and  other 
fruit  trees,  alleging  sale  and  delivery,  and 
also  that  the  prices  charged  were  the  rea- 
Btmable  price  and  values  of  the  trees,  etc. 
The  amount  claimed  was  $105  and  interest 
The  defendant  answered,  and  admitted  sign- 
ing the  orders  for  the  nursery  stock,  and, 
except  such  admission,  denied  each  and  every 
allegation  contained  in  the  petition,  and  fur- 
ther stated  as  follows:  "And,  for  further 
answer  herein,  defendant  alleges  that,  prior 
to  and  at  the  time  of  the  signing  of  the 
aforesaid  orders,  the  plaintiff  represented  and 
stated  to  the  defendant  that  the  plaintiff 
dealt  In  budded  nursery  stock  only,  and  that 
the  idalntlff  had  and  sold  no  other  fruit 
trees,  bushes,  vines,  etc.,  except  budded 
stock,  and  agreed  and  represented  that  the 
stock  that  should  be  delivered  to  defendant 
ouder  the  said  orders  should  be  budded 
stock  as  aforesaid,  and  the  defendant  relied 
npon  the  said  representations,  and  so  signed 
the  aforesaid  orders,  which  otherwise  he 
would  not  have  done.  And  defendant  says 
that  the  said  representatlmw  «rero  vhoOy 


false  and  fraudulent,  as  the  said  plaintiff 
was  not  then  dealing  In  budded  stock,  but 
was  dealing  In  inferior  kinds  of  grafted  and 
common  stock,  and  the  stock  which  the  plain- 
tiff delivered  to  the  defendant,  as  herein- 
after set  forth,  was  not  budded  stock,  and 
was  of  no  value  to  the  defendant  whatever." 
That  be  was  not  notified  of  the  arrival  of 
the  trees,  etc.,  at  York,  and  they  were  al- 
lowed to  remain  there  In  such  a  situation  and 
condition  that  they  were  so  Injured  as  to  be 
entirely  worthless.  And,  for  further  answer, 
alleged  that  subsequent  to  the  signing  of 
the  orders,  and  before  the  time  delivery  of 
the  stock  was  attempted,  the  plaintiff  re- 
leased and  discharged  defendant  from  any 
obligation  to  receive  the  nrntiery  stock,  and  It 
was  agreed  the  orders  should  be  canceled  and 
anonlled.  The  plaintiff.  Id  reply,  denied  each 
and  every  allegation  of  new  matter  contain- 
ed In  the  answer,  and  alleged  due  and  time- 
ly notice  to  defendant  of  the  arrival  of  the 
nursery  stock  at  York.  A  trial  to  the  court 
and  a  Jury  resulted  in  a  verdict  and  Judg- 
ment in  favor  of  defendant 

It  Is  claimed  by  counsel  for  plaintiff  that 
the  orders  were  In  writing,  and  could  not  be 
released  or  discharged  by  a  subsequent  parol 
agreement,  and  that  If  they  could,  conceding 
it  to  have  been  proven,  no  cMislderation  was 
shown  for  an  agreement  withdrawing  the 
orders,  other  than  the  mutual  waiver  of  the 
tights  of  the  parties  which  had  arisen  by  vlr* 
tue  of  the  execution  and  delivery  of  the  or- 
ders. The  testlmcmy  was  of  a  nature  to  jua- 
tlfy  a  conclusion  that  at  some  date  subse- 
quent to  .naking-the  orders,  and  prior  to  the 
time  for  delivery  of  the  articles  ordered,  it 
was  agreed  by  and  betweeh  the  agent  for 
the  plaintiff  who  took  the  orders  and  had 
charge  of  the  delivery  of  the  nursery  stock 
for  plaintiff,  Including  these  orders  and  oth- 
ers forwarded  at  the  same  time  and  place, 
that  these  orders  were  canceled  and  dls- 
chai^ed.  This  was  sufficient  to  release  the 
parties  from  their  obligations.  Clark,  Cent, 
pp.  609,  620;  McCreery  v.  Day  (N.  Y.  App.) 
23  N.  E.  108;  Dlgnan  v.  Spnrr  <Wash.)  28 
Pac.  629. 

It  is  contended  by  counsel  fco*  plaintiff 
that,  under  the  general  rule  that  parol  evi- 
dence will  not  be  received  to  contradict,  vary, 
or  modify  the  terms  of  a  written  agreement, 
no  parol  testimony  should  have  been  allowed 
on  the  branch  of  the  case  In  relation  to  rep- 
resentations alleged  to  have  been  made  by 
the  agent  who  effected  the  sale,  respecting 
the  nursery  stock,  that  it  was  to  be  "budded 
stock."  The  orders  In  question  were  signed 
by  defendant,  but  not  by  plaintiff,  and  each 
of  them  was  but  a  memorandum  or  succinct 
statement  of  some  of  the  most  Important 
ItemB  of  the  contract;  and  we  have  no  doubt 
that  the  representation  or  promise  that  the 
nursny  stock  to  be  delivered  would  be  "bud- 
ded" was  material  td  the  subject-matter  of  the 
contract  embodied  In  the  orders,  and  that  It 
was  competent  as  a  defenae,  and  pand  tesU< 


Digitized  by  Google 


968 


KOBTHWESTSBN  BEFOBTEB,  Vol.  64. 


INofeu 


moDj  was  competent  to  show  tbat  tho  ng/n- 
wntatlon  was  nutde*  that  the  defendant  was 
indnced  thei'eby  to  sign  the  otders,  and  tbat 
the  repreeentatlMi  or  promlae  was  untrue  or 
not  perfwined.  Bamett  v.  Pratt,  87  Neb. 
348,  50  N.  W.  1000;  Peck  t.  Jenlaon  <Micb.) 
68  N.  W.  312;  Collmana  ▼.  Undaay  (Fa.  Si^^) 
d  Atl.  332. 

It  IB  further  urged  In  this  connection  Ukat 
the  evidence  discloses  that  the  defendant  did 
not  T^ose  to  take  the  nursery  stock  becanae 
die  trees  were  not  "budded,"  but  assigned,  as 
a  reason  for  his  refusal  to  receive  tt.  his  dts- 
cbaise  from  as;  obligation  assumed  by  the 
orders  by  anbsequent  oral  agreement;  that  the 
defense  under  consideration  was  incompetent, 
and  ahotUd  have  been  rejected.  The  testimony 
clearly  proved  that  the  promise  In  regard  to 
the  quality  of  the  stock  waa  made^  and  that  a 
considerable  portion  of  what  was  attnnpted 
to  be  delivered  did  not  fulfill  the  promise. 
Nrither  of  tbt  orders  was  for  any  spedflc  tree 
or  Tine  named  in  It;  nor  were  prices  stated  for 
each  or  any  particular  one,  but  on  each  order 
the  money  consld^tlon  was  given  in  a  lump 
sum  or  total  amount.  In  other  words,  the  or- 
ders ware  not,  as  shown  by  their  terms  and 
conditions,  severable.  The  plaintUf  had  plead- 
ed the  orders  which  were  admitted  by  defesid- 
ant,  and  also  alleged  and  proved  an  attempted 
delivery  of  what  be  claimed  satisfied  the  de> 
mands  ci  the  orders.  It  waa  entlTely  proper, 
then,  to  prove  that  the  stock  tendered  was  not 
in  whole  or  In  part  as  ordered.  One  sum  was 
stated  in  each  contract  as  the  price.  The 
nursny  stock  designated  In  each  order  was  an 
entire  lot,  and  all  the  trees  to  be  of  the  same 
quality.  The  plalntifT  claimed  to  have  fulfill- 
ed the  terms  of  the  orders  In  respect  to  de- 
livering the  trees  and  of  the  kind  and  qual- 
ity, and  it  was  certainly  competent  for  tUe 
d^ndant  to  prove  the  contrary,  or  to  show 
tiiat  plaintiff  had  not  doxie  so.  Where  the  or- 
der for  goods  is  for  an  entire  lot,  and  the  price 
stated  in  a  lump  sum,  the  order  or  contract 
is  not  severable,  and  If,  of  the  goods  tmdered 
tor  delivery,  a  considerable  number  differ  in 
quality  from  those  ordered,  the  buyer  is  not 
required  to  receive  the  goods  or  any  part  of 
them,  but  may  r^^ect  '  the  whole.  Sidney 
School  Furniture  Oo.  v.  Warsaw  Tpu  Scbool 
Dlst  (Pa.  8np.)  27  AtL  866. 

It  Is  urged  that  the  court  erred  In  an  in- 
struction to  the  jury  whereby  It  was  stated 
that  It  devolved  upon  the  plaintiff  to  prove 
every  material  allegation  <tf  his  petltlodo,  and 
unless  he  bad  d(Hie  so,  or  if  the  evidence  as 
to  such  allegations  was  evenly  talanced,  the 
verdict  should  be  In  favor  of  defendant;  that 
inasmuch  as  the  defendant,  in  hla  answer,  ad- 
mitted the  execution  of  the  orders,  there  waa 
no  portion  ot  the  lasoes  the  burden  of  prov- 
ing which  was  on  the  plaintiff.  That  the  trees, 
etc.,  were  delivered,  was  alleged  in  the  peti- 
tion, and  denied  In  the  answer,  and  it  was  the 
duty  of  the  plaintiff  to  prttve  it  The  issues  in 
the  ease  and  their  conditions,  as  presented  by 
ttM  pleadings,  had  been  fully  stated  and  outlin- 


ed to  Uie  imy  in  instmctions  given  prior  te 
the  <nie  in  qnestioii,  and.  In  view  of  the  tda- 
tlve  rights  of  the  parties  as  developed  and  es- 
tablished by  the  evidence  bitroduced,  we  are 
unable  to  discover  wher^  the  plaintiff  wa» 
or  could  have  bem  prejudiced  by  this  instruc- 
tion. Forthomore^  as  to  tiie  afflrmatlve  alle- 
gations and  deCeaaeB  at  the  answra,  the  joiy 
were  Instructed  that  the  defendant  must  fur- 
nish proof  of  Ukbl 

Error  was  pn^eriy  asrigned  In  r^caid  to 
Instmctiooa  on  the  branch  of  the  case  In  re- 
lation to  the  alleged  discharge  or  release  of 
the  orders  by  patoL  Agreebly  to  onr  views 
on  this  poillon  of  the  actlw,  the  Inatructtona 
were  proper  and  correct. 

The  court  instructed  the  Jnry  tiiat  tt  tt  was 
ahown  by  the  evidence  tliat  the  plalntiUrs 
agent  represented  or  pnHuised  that  the  nois- 
ery  stock  ordered  would  be  of  a  particular 
kind  or  quality,  and  the  defendant  was  there- 
by indnced  to  sign  ttie  orders,  and  titie  stock 
tendered  or  offered  to  be  delivered,  or  any  con- 
siderable material  portfcn  of  it,  waa  not  of  the 
kind  or  quality  promised,  the  defendant  wa* 
under  no  obligation  to  accept,  but  oould  refuse- 
It  It  Is  alleged  that  these  Instractiaw  were 
errooeoas^  In  assignments  properly  made.  The 
instmctions  <»  these  points  In  the  case  con- 
tained a  correct  statement  at  the  rule,  but 
were  not  entirely  applicable  to  the  facts  in  this 
case.  It  appears  from  the  evidence  that  the 
defendant  did  not  refuse  to  receive  the  stock 
because  not  of  the  kind  ordered;  but  when 
the  Jury  had  determined  from  the  evidence 
that  the  trees,  etc.,  were  not  of  the  kind  or- 
dered, as  they  must  have  done  before  they 
could  cmclude,  as  they  were  informed,  that 
defendant  had  a  right  to  refuse  the  atock,  the 
defendant  would  be  entitled  to  a  finding  In  bis 
favor  tor  the  failure  of  the  plaintiff  to  deliv- 
er or  tender  that  which  waa  ordered;  hence 
the  rights  of  jdatotifl  could  in  no  wise  be  prej- 
wUced  by  these  InstzoctioDB. 

The  Judgmrat  (tf  the  district  ooort  Is  aflm- 
ed. 


WOLFB  T.  KYD.  ShsrUt 
(Supreme  Oourt  of  Ndvaska.  Nor.  7, 1895.) 

SnsaiFFS— DspoTiaa — Compsitbatioh. 

Section  8135,  Comp.  St  1895,  hi  relatioo 
to  compeneation  of  certain  coon^  office  and 
their  deputies,  eonstmed,  and  held,  first,  to  pro- 
vide that  in  coimties  hsviiv  aver  25.000  in- 
habitants,  there  Bhall  he  one  deputy  abmff. 
whose  salary  shall  be  SOOO  per  year,  and  thai 
there  may  be  additional  d^nties  in  sach  conn- 
ties,  bat  only  when  fooM  niccMSiy  hr  ^ 
county  board,  and  in  such  ease  the  county  ooanl 
shall  fix  the  number,  the  time  of  emploTment. 
and  compensation  of  such  additional  deimtie>. 
not  to  exceed  $700  per  year;  second,  that  tW 
princ^  is  not  liable  absolutely  for  the  pay- 
ment of  his  depatiea*  aalariet,  aoch  aslartas  art' 
to  be  paid  out  of  the  fees  earned  and  coUen-sI. 
(Syllabus  by  the  Court) 

Brror  to  district  court.  Case  couatr;  Bab- 
cock,  Judge. 
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Action  by  WUUam  A.  WoUe  agalnit  Kobtrt 

Kyd.  ■taerUL  Defendant  bad  Judgment,  and 
^laintUf  MiVfl  error.  AfOrmed. 

Geo.  A.  Murpby  and  W.  C.  Le  Hane,  for 
plaintiff  In  error.  L.  M.  Pemberton,  for  de- 
fendant In  error. 

IBVINB.  G.  Kyd  was  the  sberUT  of  Gage 
county.  ^pointed  Ed  J.  WUaon  as  hla 
deputy,  and  the  latter,  having  amred  In  that 
capacity  ao  montba.  filed  hla  claim  against 
Gage  county  for  salary  at  the  rate  of  *75 
per  month.  The  county  board  rejected  the 
claim.  The  district  court  on  appeal  allowed 
It.  This  court,  on  error  from  the  district 
court,  nreraed  the  Jvdgmrat  of  the  district 
court  and  affirmed  the  order  of  tbe  county 
board.  Gage  Oa  r.  Wilson.  38  Neb.  168,  06 
N.  W.  880;  Thto  court  held  that  the  county 
waa  not  liable  for  the  payment  of  the  deputy 
sherilTa  salary.  Wilson  having  assigned  his 
claim  to  WoUe,  the  latter  brought  the  present 
actloD  against  the  sheriff,  to  recover  the  same 
claim.  The  case  was  tried  to  a  Jury  In  the 
district  court,  and  there  was  a  verdict  and 
indgment  for  the  defendant 

This  case,  like  Gage  Co.  v.  Wilson,  depends 
for  Its  solution  on  the  construction  <Mt  section 
3135,  Comp.  St  1805.  being  section  3018. 
Consol.  St  The  section  as  It  now  stands  Is 
as  fidlows:  "That  every  coun^  Jndg^  county 
clerk,  county  treasurer,  and  sherlfF  of  each 
county,  whose  fees  sbaU  in  the  aggregate  ex- 
ceed tbe  sum  of  fifteen  hundred  <$1,500)  dol- 
lara  eacb  for  the  county  Judge  and  county 
cleric,  and  two  thousand  ($2,000)  dollars,  each 
for  sberifCs  and  county  treasurer  per  annum, 
flbaU-pay  ancb  vsiam  Into  the  treasury  of  tbe 
county  in  which  they  hold  dieir  respective  of- 
ftces:  provided  however,  that  In  countlea  bar- 
ing over  25,000  Inhabitants  tbe  county  treas- 
urer shall  receive  the  sum  of  three  thousand 
<^,000)  dollars  pae  annum  and  shall  be  fur- 
nbdied  by  the  county  commisstoners  the  neces- 
nry  derks  or  aaslstants  whose  combined  sal- 
ary shall  not  exceed  the  sum  of  two  thousand 
four  hundred  ($2,400)  dollars  pw  annum. 
Tbe  Sholff  shall  receive  tbe  sum  of  two  thou* 
sand  five  hundred  (92,1100)  d^ara  per  annum, 
also  the  oecessaiy  jail  guard  and  one  deputy, 
and  the  salary  at  such  d^nty  shall  be  nine 
hundred  (9900)  dollars  per  annum.  Tbe 
county  derlu  of  such  counties  shall  receive 
the  sum  of  two  tiumsand  five  hundred  (93,- 
SOO)  dollars  per  annum;  and  be  shall  have  one 
deputy  whose  salary  shall  be  one  thousand 
(91.000)  dollars  per  annum.  The  county 
judgBB  of  such  oounttes  shall  receive  the  fees 
of  such  office^  not  to  exceed  the  sum  of  two 
thousand  dtZjOOO)  d<dlara  per  annum,  and 
shall  be  provided  by  the  county  commission- 
ers with  the  necessBiy  tAetbt  or  aaslstants. 
whose  combined  salaries  shall  not  exceed  the 
sun  of  one  thousand  (9iiOO(9  dollars  per  an- 
onm:  and  provided  further,  that  if  the  duties 
<?f  any  of  the  officers  above  named  In  any 
com^  of  this  stats  shall  be  such  as  to  re- 


quire one  or  more  assistants  or  deputies,  then 
sucb  <HGKcerB  may  retain  an  amount  neoessary 
to  pay  for  such  assManta  or  d^utles  not  ex- 
ceeding the  sum  of  seven  hundred  (9T00)  dol- 
lars per  year  for  each  ot  such  depnties  or  as- 
sistants (oc^t  in  counties  having  over  aev- 
enty  thousand  <70,000)  hibabUants.  in  which 
case  such  officer  may  retain  sucb  amount  as 
may  be  necessary  to  pay  the  salaries  of  such 
deputies  or  aaslstants  as  the  same  aball  be 
fixed  by  the  board;)  but  In  no  instance  shall 
such  (^cm  receive  moie  than  the  fees  by 
tbem  respectivdy  and  actually  ctdlected,  nor 
shall  any  money  be  ntained  for  dccmty  service 
unless  tbe  same  be  actually  paid  to  such  dep- 
uty for  his  servlCBB:  and  provided  further,  that 
neither  of  tbe  officers  above  named  shall  have 
any  deputy  ac  assistants  unless  the  board  of 
county  commi<«iJuera  sliall.  tqion  application, 
have  found  tbe  same  to  be  necessaiy,  and  the 
board  of  eonnt7  c<mmdsslmitfs  shall  In  all 
cases  prescribe  the  nnmber  of  deputies  or  as* 
alstants,  the  time  for  whhdi  they  may  be  em- 
ployed,  and  tbe  compensation  they  are  to  re- 
ceive." 

When  one  reads  this  section  It  Is  not  sur- 
prising that  It  has  given  rise  to  litigation 
Its  construction  Is  suirounded  with  difflcul- 
tj.  The  plaintiff  contends  that  its  proper 
effect  la  that  in  counties  having  over  2S/K)0 
Inhabitants  (Gage  county  being  fif  this 
class),  the  salary  of  the  deputy  la  fixed  al>- 
solutely  at  9000  per  year,  and  that  the  sub- 
sequent provisos  of  the  section  do  not  apply; 
that  if  the  county  is  not  liable  for  the  sal- 
ary, as  bold  In  Gage  Oo.  v.  Wilson,  then, 
necessarily,  the  sheriff  must  be  personally 
liable.  On  tbe  other  hand,  the  defendant 
contends  that  tbe  latter  provisos  of  the  sec- 
tion are  applicable,  that  no  deputy  Is  prop- 
erly appointed  or  entitled  to  compensation 
unlsBS  the  county  board  shall  have  found  the 
^ipointment  necessary,  prescribed  the  num- 
ber of  deputies,  the  time  Cor  which  they  are 
to  be  employed,  and  their  compensation,  not 
to  exceed  the  sum  of  9700  per  year,  and  that 
such  compensation  is  to  be  paid  out  of  fees 
collected  only.  As  the  section  stands  now. 
It  would  certainly  be  a  reasonalde  construc- 
tion to  s^  that  In  counties  of  over  26.000 
inhabitants  the  depnties*  salary  is  fixed  at 
9000,  and  that  the  last  proviso  in  regard  to 
the  necessity  for  action  by  the  county  board 
applies  only  to  counties  having  over  70,000 
Inhabitants,  but  If  to  others,  it  does  not  ta 
counties  having  between  25.000  and  70,000. 
But  the  history  of  the  section  renders  such 
a  constructlMi  untenable^  The  section.  In  its 
substance  waa  enacted  as  a  part  of  an  act 
"to  regulate  the  fees  of  county  Judges,  coun- 
ty clerks,  sheriffs,  and  county  treasurers.** 
Sess.  Laws,  1877.  p.  216.  As  first  enacted 
the  section  was  as  follows:  "That  every 
county  Judge,  county  cleric,  county  treasurer, 
and  the  sheriff  of  each  county,  whose  fees 
ahall  In  the  aggregate  exceed  the  sum  of  fif- 
teen hundred  dollars  each  for  county  Judge 
and  county  clerk,  and  two  thousand  dollars 
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«ach  for  sheriffs  and  county  treasurera  per 
rear  shall  pay  such  excess  Into  the  treas- 
ury of  the  county  In  which  they  hold  their 
respective  offices:  provided  however,  that  In 
counties  having  over  twenty<flve  thousand 
inhabitants,  the  county  treasurer  shall  re- 
ceive the  sum  of  three  thousand  dollars  per 
anuum,  and  shall  be  furnished  by  the  county 
commissioners  the  necessary  clerks  or  as- 
sistants, whose  combined  salary  shall  not 
exceed  the  sum  of  twenty-four  hundred  dol- 
lars per  annum.  The  sheriff  shall  receive 
the  sum  of  twenty-five  hundred  dollars  per 
annum,  also  the  necessary  Jail  guard  and 
one  deputy,  and  the  salary  of  such  deputy 
shall  be  nine  hundred  dollars  per  annum. 
The  county  clerks  of  such  counties  shall  re- 
ceive the  sum  of  twenty-five  hundred  dollars 
per  annum,  and  be  shall  have  one  deputy 
whose  snlary  shall  be  one  thousand  dollars 
per  annum:  •  •  •  and  provided  further,  that 
lit]  the  duties  of  any  of  the  officers  above 
named  In  any  county  of  this  state  shall  be 
such  as  to  require  one  or  more  assistants,  or 
deputies,  then  such  officers  may  retain  an 
amount  necessary  to  pay  for  such  assistants 
or  deputies,  not  exceeding  the  sum  of  seven 
hundred  dollars  per  year,  except  as  above 
provided  In  counties  having  over  twenty-flve 
thousand  inhabitants,  for  each  of  such  dep- 
uties or  assistants,  but  in  no  Instance  shall 
such  officers  receive  more  than  the  fees  by 
them  respectively  and  actually  collected,  nor 
shall  any  money  be  retained  for  deputy  serv- 
ice unless  the  same  be  actually  paid  to  such 
deputy  for  his  service:  and  provided  fur- 
ther, that  neither  of  the  officers  above 
named  shall  have  any  deputy  or  assistants 
unless  the  board  of  county  commissioners 
ahall,  upon  application,  have  found  the  same 
to  be  necessary,  and  the  board  of  county 
■commissioners  shall  in  all  cases  prescribe 
the  number  of  deputies  or  assistants,  the 
-time  for  which  they  may  be  employed,  and 
the  compensation  they  are  to  receive."  It 
will  be  observed  that  as  first  enacted  there 
was  no  provision  for  counties  having  more 
than  70,000  inhabitants,  but  that  the  last 
proviso  was  In  the  original  act,  showing  that 
It  should  be  applied  generally.  The  proviso 
limiting  the  pay  of  the  deputies  to  |700  per 
year  orlj^nally  contained  an  exception  of 
<"ountles  having  over  25,000  inhabitants.  By 
Sess.  JjRwa  1885,  c.  51,  the  section  was 
amended,  retaining  this  exception,  and  In- 
serting the  provision  now  found  for  county 
judges  and  their  assistants  In  counties  hav- 
ing over  25,000.  By  Sess.  Laws  1887,  c.  44, 
the  section  was  again  amended,  reducing  It 
to  Its  present  form,  and  striking  out  the  ex- 
ception of  counties  having  over  25,000  Inhab- 
itants from  the  clause  limiting  salaries  to 
^700  per  year.  We  must  assume  that  this 
exception  was  deliberately  strlekai  out,  and 
that  the  legislature  by  striking  It  out  meant 
to  make  the  $700  limitation  and  the  other 
features  of  that  proviso  applicable  to  coun- 
ties having  over  25,000  Inhabitants,  as  well 


as  to  other  counties.  But  we  do  not  think 
that  the  legislative  Intent  was  thereby  to  ab- 
rogate the  provisioD  fi^^lng  the  salary  of  a 
deputy  in  counties  of  over  25,000  at  $900. 
If  this  had  been  the  object,  that  clause 
would,  have  been  stricken  out  alsa  The 
same  force  must  be  given  to  the  fact  that  It 
was  retained  as  Is  given  to  the  fact  that  the 
exception  was  stricken  out  Bearing  this 
In  view,  we  must  conclude  that  the  mischief 
which  the  legislature  sought  to  remedy  grew 
out  of  the  fact  that  while.  In  the  smaller 
counties,  as  the  law  then  stood,  the  county 
boai'ds  might  provide  any  necessary  number 
of  deputies  subject  to  the  $700  llmltatioa, 
power  to  do  so  was  by  the  exception  restrict- 
ed to  counties  of  less  than  25.000,  and  there- 
fore the  larger  counties  were  compelled  to 
do  with  one  deputy,  regardless  of  their  ae- 
cesslties.  If  we  are  correct  so  far,  it  follom 
that  for  counties  having  over  25,000  inhab- 
itants one  deputy  Is  absolutely  provided  for 
at  a  salary  of  $900  per  year,  and  when  re- 
quired, and  when  found  necessary  by  the 
county  board,  and  when  the  time  of  employ- 
ment and  compensation  not  to  exceed  $700 
per  year  have  been  fixed  by  the  conntj 
board,  additional  deputies  may  be  appointed. 
But  it  is  clearly  contemplated  by  the  section 
that  the  principal  is  not  liable  personally 
and  absolutely  for  the  payment  of  this  sal- 
ary. The  section  provides,  as  said  In  Gage 
Co.  V.  Wilson,  38  Neb.  165.  66  N.  W.  810, 
not  for  making  salaried  offices,  but  for  flxtog 
a  limit  beyond  which  fees  received  must  be 
paid  Into  the  county  treasury.  Its  effect  Is 
to  authorize  the  office  to  pay  from  the  fees 
by  him  received  the  comitensatlon  fixed  by 
statute  or  by  the  board  of  commfssionera  for 
his  deputies  and  assistants;  in  addition  to 
this,  to  retain  for  himself  the  sum  fixed  by 
the  statute  as  his  own  compensation,  and  to 
require  him  to  pay  the  excess  into  the  treas- 
ury, and  it  is  expressly  provided  that  "In  no 
Instance  shall  such  officers  receive  more  than 
the  fees  by  them  respectively  and  actually 
collected.  Nor  shall  any  money  be  retained 
for  deputy  service  unless  the  same  be  ac- 
tually paid  to  such  deputy  for  his  servlw*." 
Therefore,  we  think  that  the  salary  Is  not  an 
absolute  personal  charge  against  the  princi- 
pal, but  Is  to  be  paid  only  out  of  fees  ciA- 
lected.  This  is  the  construction  which  the 
court  has  In  former  cases  given  the  act 
Gage  Co.  v.  Wilson,  38  Neb.  105.  58  N.  W. 
810;  Id.,  38  Neb.  168,  56  N.  W.  880.  The 
tltlon  In  this  case  merely  allures  the  ofltelai 
capacity  of  defendant,  his  appointment  of 
Wilson,  that  Wilson  performed  the  duties  of 
his  office  for  10  months,  and  that  his  claim 
had  been  assigned  to  the  plaintiff.  It  does 
not  allege  that  fees  to  the  extent  of  $750 
were  earned  or  collected  daring  the  period, 
nor  that  any  fees  were  earned  or  collected. 
It  Is  true  that  on  the  trial  evidence  was  in- 
troduced on  this  subject,  but  Its  admission 
was  objected  to  on  the  ground  of  irreleran- 
cy.   It  was  irrelevant  under  the  pleadlnss. 
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althooj^h  such  facts  should  have  been  plead- 
«d.  For  wftat  of  such  auctions  the  peti- 
tion did  not  state  a  coase  of  action,  and  the 
Jodgment  of  the  district  court  In  favor  of 
the  defendant  being  therefore  the  only  Judg- 
ment which  oonld  be  rendered  under  the 
pleadings,  it  must  be  affirmed,  without  ez- 
*nilnliig  tbe  qMdflc  aaalgnments  of  error. 
Jnd^ent  affirmed. 


CONWAT  T.  GKIMBS. 
^Supreme  Court  of  Nebraska.   Not.  7,  1885.) 
Bill  or  Excsprioiia— Tiu  or  SBTTlii5Q~RBVtBw. 

1.  A  CAM  was  tried,  and  a  verdict  rendered, 
October  9.  1891.  On  tbe  14tb  of  the  same  month, 
motion  for  a  new  trial  was  overmled,  Judgment 
rendered,  sod  40  dayi  given  defendant  to  re- 
^nce  his  excnttions  to  writing,  and  present  them 
to  plaintiff.  Nov^mba  18th  foUowuig,  the  pro- 
oosed  UU  of  exceptions  was  presented  to  plaintiff, 
who.  on  tiiR  24th  of  the  same  month,  returned  it 
without  siursestion  of  amendment.  September 
21,  1882,  the  trial  Judge  signed  the  bill  of  ex- 
■ccptions,  certifying  that  it  was  then  fint  pre- 
sented to  him.  The  record  did  not  disclose  any 
reason  for  the  delay,  nor  did  It  show  when  the 
term  of  court  at  which  tbe  judgment  was  ren- 
dered and  a  motion  for  a  new  tiial  was  over- 
mled adjotirncd  eine  die.  Held:  (1)  That  by 
Tirtne  of  section  311  of  the  Code  of  Civil  Pro- 
cedure and  the  order  of  the  court  tbe  plaintiff 
in  error  was  required  to  present  his  proposed  IhU 
of  exceptions  to  the  trial  judge  for  settlement 
ivithin  oO  days  after  the  adjournment  sine  die 
of  the  term  of  court  at  which  the  motion  for  a 
new  trial  was  overruled  and  judinnent  rendered. 
Sherwln  T.  O'Connor,  36  N.  W.  491,  23  Neb. 
'221.  followed.  (2)  Tliat  tbe  presumption  would 
not  be  indnlged  that  such  term  of  cnnrt  was  not 
finally  adjourned  prior  to  tbe  23d  day  of  July, 
1S92.  (3)  That  a  motion  to  quash  the  bill  of  ex- 
ceptions because  not  presented  to  the  trial  Judge 
for  settlement  within  the  time  required  by  taw 
ahonid  be  sustained. 

2.  When  a  bill  of  exceptions  has  been  quash- 
ed, it  cannot  be  examined  for  any  purpose.  Jones 
V.  Wolfe.  60  N.  W.  663,  42  Neb.  272,  followed. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Johnson  county; 
Broady,  Jud^e. 

Action  of  replevin  by  J.  C.  Grimes  against 
James  Conway.  Plaintiff  had  Judgment,  and 
defendant  brings  error.  Afflimed. 

A.  Bl.  A^lget  and  T.  Appelget.  fw  plain- 
tiff In  error.  L.  O.  Gbainnan,  for  det^idaiit 
in  error. 

RAOAN,  C.  J.  O.  Grlmei  brought  tbffl  nilt 
—an  action  In  reptorln— to  tbe  district  comt 
of  Johnson  county  against  James  Conway. 
Qrlmes  had  a  rerdlct  and  Judgment,  and  Gon- 
prosecutes  to  this  court  proceedings  In 
error.  Tbe  defmdant  in  error  baa  died  a 
motion  to  viaBh  tiw  bill  of  exceptions  on  tba 
ground  tlut  tbe  bill  was  not  presented  to 
and  signed  by  the  trial  Judge  within  the  time 
required  by  the  statute.  The  case  was  tried 
without  a  Jury  on  the  9tb  day  of  October, 
18M,«nd  on  the  14tb  of  tbe  same  month  Otm- 
sn^s  motion  for  a  new  trial  was  overruled, 
and  Judgment  renda>ed  In  ftiTor  of  Grimes. 
At  tbe  same  time  tbe  court  gave  Gonway  40 


days  from  tbe  adjournment  of  that  term  of 
court  sine  die  to  reduce  bis  exceptions  to 
writing,  and  present  them  to  the  opposite  lor- 
ty.  Couway  reduced  his  exceptions  to  writ- 
ing, and  presented  them  to  Grimes'  counsel 
on  the  18th  of  November,  1891.  On  the  24tb 
of  said  mtrntb  counsel  for  Grimes  returned 
the  proposed  bill  of  exceptions  without  sug- 
gestion of  amendment.  The  record  does  not 
show  when  the  term  of  court  at  which  the 
motion  for  a  new  trial  was  ruled  upon  and 
Jodgment  rendered  adjourned  sine  die.  The 
trial  Judge  signed  and  allowed  the  bill  of  ex- 
ceptions on  the  24th  day  of  Seiitember,  1892, 
and  certifies  that  it  was  then  presented  to 
falm  for  tbe  first  time.  There  Is  no  showing 
In  tbe  record  why  tbe  plaintiff  In  error  de- 
layed the  preseumtion  of  this  bill  of  excep- 
tlons  to  the  trial  Judge  for  settlement  for 
such  a  length  of  time.  Section  311,  Code 
Civ.  Proe.,  as  it  existed  prior  to  its  amend- 
ment in  1886,  iworKled:  "When  the  decision 
Is  not  entered  on  the  record  or  tbe  grounds 
of  objection  do  not  sufficiently  appear  In  the 
entry,  tbe  party  exceptii«  must  reduce  bla 
excei^loiw  to  writing  within  fifteen  (15)  days, 
or  In  such  time  as  tlie  court  may  direct,  not 
exceeding  forty  (46)  days,  fmn  the  adJouTO' 
ment  vt  tbe  court  sine  die,  and  submit  the 
same  to  the  adreise  party  or  bis  attorney  of 
record  fcKr  exanUnaUon  and  amendment  If  de- 
idred.  Sncdi  draft  must  contain  all  tbe  ex- 
ceptions takra  optm  wblch  tbe  party  relies. 
WlOiln  ten  days  after  such  submission  the  ad- 
Terse  party  may  propose  ammdments  thereto 
and  shsU  return  said  Mil  with  bis  proposed 
amendments  to  tlie  other  paity,  or  bis  attorn^ 
of  record.  Tbe  bill  and  proposed  amendments 
must,  within  ten  days  thereafter,  be  presented 
by  the  party  seeking  the  setttement  of  the  bill 
to  the  Judge  who  heard  or  tried  tlie  case,  upon 
fire  (9)  days*  notice  to  tlie  adverse  party,  or  his 
attorney  ot  record,  at  which  time  tlie  Judge 
shall  settle  the  bill  of  exceptions."  By  virtue 
of  this  section  of  the  Code  and  tbe  order  of  tbe 
court  made  In  tlds  case  plaintiff  bi  em»  was 
reauh^  to  present  his  proposed  bill  of  excep- 
tions to  the  trial  Judge  for  settlement  and  al< 
lowance  within  60  days  after  the  adjournment 
sine  die  of  the  term  of  comi  at  which  bis  mo- 
tion for  a  new  trial  was  denied  and  Judgment 
rmdered  against  bim.  Staei'wln  t.  O'Connor, 
23  Neb.  221,  36  N.  W.  401.  As  already  stated, 
tbe  record  does  not  show  when  tbat  term  of 
the  court  ncljoumed  without  day.  In  order  to 
sustain  this  bill  of  excepti<m8,  we  would  be  re- 
quired to  presume  that  tbat  term  of  couit  was 
not  finally  adjourned  prior  to  tbe  23d  day  of 
July,  1892.  We  do  not  think  we  should  In- 
dulge such  a  presumption.  In  view  of  tbe  fact 
that  section  42,  c.  19,  Comp.  SL  (section  2486), 
provMes  that  "the  Judges  of  the  district  court 
shall  on  the  first  day  of  Janoary  of  each  year, 
fix  tbe  time  of  tudding  terms  of  court  in  tbe 
counties  composing  their  respective  districts, 
during  the  ensuing  year."  We  do  not  decide 
that  a  term  of  court  comes  to  an  end  by  opaa* 
tkm  of  law  oa  tbe  last  of  Decembor  in  any 
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year,  nor  that  a  term  of  court  coDTened  In  one 
year,  may  not  cootlnue  into  anotber;  but  what 
we  do  decide  is  that,  where  a  Judgment  is  ren- 
dered on  the  14th  of  October  In  one  year,  we 
will  not  preeume  that  the  term  of  court  at 
which  Buch  Judgment  was  rendered  waa  not 
finally  adjourned  until  the  23d  of  July  of  the 
succeeding  year.  The  motion  to  quaah  the  bill 
of  exceptions  la  sustained. 

2.  There  are  three  asaignments  of  error  in 
the  [Ktition  In  error  filed  here.  Two  of  these 
relate  to  the  sufficiency  of  the  evidence  to  sup- 
port the  verdict  and  Judgment  rendered  in  the 
district  court,  and,  since  tbe  bill  of  exceptions 
had  been  quashed,  we  cannot  review  the  evi- 
dence for  the  purpose  of  ascertaining  whether 
these  asaignments  of  error  should  be  sustained. 
Jones  V.  Wolfe,  42  Neb.  272,  80  N.  W.  6^ 
The  other  assignment  of  error  is  that  the 
court  erred  in  overruling  the  motion  of  plain- 
tiff in  error  for  a  new  trial.  The  motion  for  a 
new  tiial  contains  four  distinct  grounds.  In 
Glaze  V.  Parcel,  40  Neb.  732,  59  N.  W.  882,  tt 
was  beld:  "An  assignment  of  error  in  a  peti- 
tion in  en-or  that  'the  couit  erred  in  overruling 
the  motion  for  a  new  trial,'  such  motion  con- 
taining five  separate  and  distinct  grounds,  la 
too  general,  since  It  does  not  point  out  or  sug- 
gest wherein  the  verdict  and  Judgment  were  er- 
roneous." See,  also,  Sigler  v.  McConnell,45  Neb. 
598,  63  N.  W.  870;  Pierce  v.  McKay,  45  Neb. 
•JOG,  6S  N.  W.  831;  Moore  v.  Hubbard,  45  Neb. 
012,  63  N.  W.  847;  Wax  v.  State,  4S  Neb.  19, 
61  N.  W.  117;  City  of  Chadron  v.  Glover,  43 
Neb.  733,  62  N.  W.  62.  The  judgment  of  the 
district  court  must  therefore  be  and  la  attlmi- 
ed. 
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RAlLRO.iD  RiOHT  or  Wat— SOB8EQt)B<CT  COXVET- 

ANOE  BT  Railroad  Coxpant— RiGBTs 
OF  Obioinal  Owsbr. 

1.  A  gram  of  a  strip  of  land  to  a  railroad 
company,  "for  right  of  way  and  for  operating  its 
railway  only,"  gave  to  the  grantee  a  mm  ease- 
ment in  sucn  strip. 

2.  The  conveyance  1^  a  railroad  company 
of  a  part  of  its  right  of  way,  in  which  it  bad 
bat  an  easement  expreaaty  limited  to  the  opera- 
tion of  its  own  road,  to  a  diatinct  and  indetiend- 
ent  railroad  com^ny.  which  built,  and  has  evw 
Bince  operated,  its  line  of  railroad  on  the  land 
conveyed  to  it,  was  an  abandonment  of  such 
part  by  the  railroad  company  first  lefarod  to; 
and,  as  against  that  last  indicated,  the  original 
proprietor,  throneh  whom  both  companies  claim 
their  rights,  is  entitled  to  compensanon  with  re- 
spect to  the  part  occupied  and  used  by  the  com- 
pany last  indicated. 

(Syllabus  by  the  Court) 

On  rehearing.  Prior  Judgment  ^1  N.  W. 
767)  affirmed. 

Grigga,  Rinaker  4c  Bibb,  for  plaintiff  In  er- 
ror. Alfred  Hazlett,  for  defendant  In  «Tor. 

RYAN.  0.  An  orplnion  waa  aied  In  this 
sase,  whbtb  waa  reported  In  34  Neb.  284,  51 
N.  W.  767.    A  rebcutUK  was  aftarwazAi 


granted,  and,  upon  reargiim«it,  It  to  now 
reached  for  further  cfmaideratioa.  The  deed 
of  Maggie  O.  Blakely  to  the  BqpnUican  Tal* 
le^  Railroad  Companj^- conv^red  a  certain 
strip  of  land  100  feet  wide,  across  certain 
lands,  described  by  government  nbdlvlaiODS. 
"to  have  and  to  hold  the  same  nnto  the  said 
railroad  oonpany,  its  anccecsors  and  as- 
signs." In  connection  with  the  language  Jeat 
quoted,  the  controversy  In  the  case  hinges  on 
the  words  f<4towlng  the  names  and  descrip- 
tion of  the  gi-antors  and  the  acknowledgment 
of  the  receipt  of  fOOO  consideration,  which 
words  are  as  follows:  "Do  hereby  giant,  bar 
gain,  sell,  and  convey  nnto  the  Republican 
Valley  Railroad  Company,  Its  successors  and 
asBlgna,  for  right  of  way  and  for  operating 
Its  railroad  only,"  etc.  The  Chicago,  Burling- 
ton A  Qulncy  Railroad  Company  afterwards 
became  the  successor  of  the  grantee  above 
named,  and,  as  such  successor,  assumed  the 
right  to,  and,  In  so  far  as  It  had  power,  did. 
convey  to  the  defendant  in  error  42Va  feet  In 
width  of  the  above  100-foot  strip.  Plaintiff 
in  error  insists  that  by  this  cmiveyance  there 
waa  an  abandonment  of  that  part  of  the  right 
of  way  which  the  Chicago,  Burlington  & 
Qulncy  llaUroad  Company  assumed  to  conrey 
to  the  defendant  In  errw,  and  that,  ther<'- 
fore,  plaintiff  is  entitled  In  this,  her  action  of 
ejectment,  to  recovw  the  same.  The  Judg- 
ment of  the  district  court  of  Gage  county  in 
denial  of  this  right  Is  presented  tar  review. 

The  defendant  In  error  contends  that  the 
words  "for  the  right  of  way  and  (grating  its 
railroad  only,"  following  the  granllug  clause, 
do  not  create  a  condition  subsequent,  and 
that,  therefore,  this  action  cannot  be  main- 
tained. In  Chapin  v.  School  Dist..  35  N.  H. 
445,  tbe  term  above  used  is  thus  dlscnvwd: 
"A  subsequent  condition  is  one  which  oper- 
ates upon  an  estate  already  created  and  vest- 
ed, and  renders  It  liable  to  be  defeated.  Thus, 
if  a  man  grant  an  estate  tu  fee  simple,  re- 
serving to  bims^f  and  his  heirs  a  certain 
rent,  and  that.  If  such  rent  be  not  paid  at 
the  times  limited,  it  shall  be  lawful  for  him 
and  his  heirs  to  reenter  and  avoid  the  estate. 
In  such  case  the  grantee  and  bis  heirs  hare 
an  estate  ifpon  condition  snbeeqiient.  whi'h 
is  defeasible  If  the  condition  be  not  strictly 
performed.  Co.  Litt  9  325;  2  Bt  Comm.  154; 
4  Kent,  Comm.  125."  The  deed  of  the  plain- 
tiff in  error  contained  no  cmiditlon  of  tbe  na- 
ture of  that  above  indicated  and  illustrated; 
hence  there  was  no  condition  subsequent. 

Thus  far  we  have  agreed  with  the  d^end- 
ant  in  Its  ctmtentlon  that  the  deed  of  Maggie 
C.  Blakely  and  husband  contained  no  condi- 
tion subsequent  It  is  assumed  in  argument 
that,  this  much  being  establisbed,  the  concln- 
siou  mnst,  ot  necessity,  follow  that  platntlff 
could  not  insist  that,  by  the  abandonment  of 
a  part  of  such  tl^t  of  way,  such  part  would 
revert  to  Mrs.  Blakely.  The  conveyance  by 
ber.  In  which  her  husband  Joined,  was  at  a 
certain  strip  of  land,  100  feet  wide,  to  the 
BeiNibUcan  VaUcy  Bailtoad  ConqNUiy.  "Us 
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SQccesMvs  and  asalgne,  for  riglit  of  way  and 
for  operating  Its  railroad  only."  That  the 
limitation  "for  operating  its  railroad  only" 
was  confined  to  but  one  railroad  requires  no 
argument  to  eataNfsIi.  It  Is  equally  clear 
that  this  one  road  might  be  the  grantee  nam- 
ed. Its  succeesoni  or  assigns;  and  It  is  not 
claimed  that  the  defradant  Is  a  successor  at 
the  Kepubliean  Valley  RailroAd  Oompany.  If 
the  right  to  c^ierate  a  railroad  upon  the  right 
of  way  strip  conveyed  by  the  Blakelys  was, 
as  we  hare  seen,  Umitect  to  one  road,  it  would 
be  Impos^ble  that  defendant,  under  its  deed, 
could  deprive  the  Chicago,  BurUngtoa  & 
Quincy  Kail  road  Company  of  its  right,  aa  a 
successor  of  the  Bepublican  Valley  Railroad 
Oomimiy,  to  operate  Its  railroad  upon  the 
right  of  way  granted  by  the  Blalcelys,  for 
there  was  made  by  the  Chicago,  Borllagtoii 
&  Qnlncy  Railroad  Oompany  no  ctnaTeyance 
which  purported  to  canrey  that  portioa  of  the 
right  of  way  on  which  its  railroad  line  was 
situated.  If  the  defendant  obtained  a  right 
to  use  a  portion  of  the  originally  granted  100 
feet,  by  virtue  of  the  deed  from  the  Chicago, 
Burlington  &  Quincy  Railroad  Oonpany  of 
only  a  fractloo  thereof  In  severalty,  the  deed 
last  named  must  be  held  not  only  to  have  con- 
ferred upon  d^endant  taU  title  to  this  frnc- 
titm,  but  it  must,  In  addition,  be  held  to  have 
destroyed  the  title  and  the  right  of  use  by 
the  Chicago,  Burlington.  &  Qnlncy  Itailroad 
Company  of  the  remaining  fractional  part, 
wblch  It  DeTer  conveyed;  for  the  Blake^ 
by  their  deed,  expressly  limited  the  use  to 
<m6  company.  ▲  constroction  which  would 
lead  to  such  a  result  Is  ahnrd,  and  therefwe 
wa  nost  construe  the  limitation  of  the  sole 
use  of  the  nilroad  In  the  deed  of  the  Blake- 
lys as  not  operative  In  favor  of  the  defend- 
ant. 

It  has  alrewly  been  shown  that  the  deed 
under  etmsUcratkn  was  one  that  contained 
no  condition  anbsequent  We  shall  now  en- 
deavor to  asc«tain  and  determine  the  exact 
nature  of  the  title  which,  by  virtue  of  the 
deed  to  it,  was  heU  by  the  R^bUcan  Valley 
Unllroed  Company,  and  which,  therefwe,  that 
^^-ompauy  was  able  to  convey  to  the  Ohlcago, 
Burlington  &  Quincy  Railroad  Company.  In 
Robinson  v.  Railroad  Co.,  69  Vt.  426,  10  Atl. 
522,  the  daose  "for  the  use  of  a  planlc  mad," 
which  immediately  follows  the  description  of 
the  land  conveyed,  was  held  to  limit  the  es- 
tate conveyed  to  a  mere  easement.  In  Flaten 
V.  City  at  Moorhead  (Minn.)  5S  N.  W.  807,  in 
a  deed  in  the  same  connection  as  Just  indU 
coted,  there  was  the  clatue:  "Said  tract  of 
laud  hereby  conveyed  to  be  forever  held  and 
upcd  as  a  public  park."  The  supreme  court 
of  Minnesota,  In  which  the  above  case  was 
decided,  held  that  the  grantee  did  not,  upon 
the  face  of  the  Instrument  acquire  an  ab- 
scdute  title  In  fee.  In  Railroad  Co.  v.  Zie- 
Imrtb,  33  N.  E.  256,  the  appellate  conrt  of  In- 
diana had  under  consideration  a  deed  exe- 
cuted for  a  nominal  consideration  of  a  right 
of  way  XOO  feet  wld&  This  deed  provided: 


"^e  estate  granted  hereby  is  upon  oondttbHi 
that  the  strip  of  land  aforesaid  shall  be  med 
for  said  railroad  purpoeea  only;  and  when  the 
same  shall,  after  the  road  Is  constructed,  cease 
to  be  used  for  such  purpose,  the  same  shall 
revert  to  the  grantor."  And  it  was  held  that 
the  company  did  not  take  a  fee  in  the  strip, 
but  a  mere  floating  easement  before  the  loca- 
tion of  the  grantee's  line  of  railroad  over  the 
tract  through  which  it  was  to  be  located.  In 
Belchenbach  v.  Railway  Co..  88  Pac.  1126, 
the  Huinmne  court  of  WsshingtoQ  held  that 
the  conveyance  of  the  right  ot  way,  to  be  bold 
**ao  long  as  the  same  should  be  used  for  the 
optfatlon  of  a  railroad,"  vested  in  the  grantee 
a  mere  easemmt  The  first  paragraph  ot  the 
syllabus  of  Jones  v.  Van  Bocbove,  61  N.  W. 
342,  a  case  decided  by  the  supreow  court  of 
Michigan,  is  in  the  f<dlowlng  language:  "A 
deed  which,  by  its  granting  clause,  conveys 
the  right  of  way  for  a  railroad,  •  •  •  and 
described  as  follows;  'A  strip  of  land  forty 
feet  wide,  *  •  *  and  being  nine  hundred 
and  flfty-two  feet  In  loigCfa,*— though  in  the 
usual  form  of  a  (all  warranty  deed,  ctrnveys 
an  easement  tiberdn  only,  and  not  a  fee.** 
The  cases  above  dted  witli  reference  t»  con- 
veyances  in  terms  limited  proceed  upon  the 
principle  that,  as  ea^  grant  was  only  of  a 
right  ot  user  In  a  certain  manner,  sudi  grant, 
in  effect,  was  but  an  aceocdlBflly  defined  li- 
cense. Betweoi  this  class  of  cases  and  that 
relied  upon  by  the  defendant  there  Is  a  mark- 
ed difference,  for  In  the  latter  the  etnxreyance 
was  In  each  instance  of  the  fee.  As  was  said 
in  Cobam  v.  Coxeter,  51  N.  H.  1S8:  "A  con- 
veyance of  a  right  of  way  over  that  paieti  ot 
Innd  would  dearly  pass  only  an  easement 
leaving  the  tee  In  the  granbv;  but  here  the 
land  Itself  In  the  broadest  tvms,  la  granted, 
and  the  restrictku  upon  the  use  is  entlr^ 
ocMulBtent  with  the  passing  of  the  fee."  In  the 
deed  to  the  R^ubUcan  Valley  Railroad  Com- 
pany, the  grant  of  the  str^  of  land  waa  "for 
right  of  way,  and  for  operating  its  railroad 
only."  Tbese  words  were  words  oC  limitation 
of  the  rights  of  the  grantee,  with  respect  to 
the  strip  conveyed,  to  a  mere  casement  In 
Henderson  v.  Hunter,  59  Pa.  St  83&,  there 
was  discussed  the  effect  of  a  deed  In  which 
was  contained  a  limitation,  which  was  "for 
the  erection  of  a  house  or  place  of  wocAlp  for 
the  use  of  the  members  of  the  Methodist  Epis- 
copal Church  ot  the  United  States  of  Amer- 
ica (so  long  as  they  use  It  for  that  purpose, 
and  no  longer,  and  then  to  return  back  to  the 
original  owner),  according  to  the  rules  and 
discipline,"  etc.  Agnew,  J.,  delivering  the 
opinion  of  the  court,  said:  "The  equitable  es- 
tate Is  In  the  members  of  the  church  so  long 
as  they  use  the  bouse  as  a  place  of  worship  in 
the  manner  prescribed,  and  no  longer.  This  Is 
the  boundary  set  to  their  interest,  and,  when 
this  limit  ia  transcended,  the  estate  exi^res  by 
Its  own  limitation,  and  returns  to  Its  author. 
The  words  thus  need  have  not  the  slightest 
cast  of  a  mere  condition.  No  estate  for  any 
fixed  or  determinate  period  had  been  granted 
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before  these  expressions  were  reached,  and 
th^  were  foUowed  by  no  proviso  or  other  in- 
dlcatioa  of  a  condition  to  be  annexed.  'A  spe- 
cial limitation,'  says  Mr.  Smith,  in  his  work  on 
Executory  Interests  (page  12),  'is  a  qualifica- 
tion serving  to  mark  out  the  bounds  of  an  es- 
tate, so  as  to  determine  it  Ipso  facto  In  a  given 
event  without  action,  entry,  or  claim,  before  It 
would  or  might  other^dse  expire  by  force  of  or 
according  to  the  general  limitation.'  A  special 
limitation  may  be  created  by  the  words  'until,' 
'so  long.'  if,*  'whilst,'  and  'during';  as,  when 
land  Is  granted  to  one  so  long  as  he  Is  parson 
of  Dale,  or  while  he  continues  unmarried,  or 
uutll  out  of  the  rents  he  shall  have  made 
£oOO.  2  Bl.  Comm.  165;  Smith,  Ex.  Int.  12; 
2  T.  Coke,  120,  121;  Feame,  Rem.  12, 13,  and 
note  page  10.  'In  such  case,*  says  Blackstone, 
'the  estate  determines  as  soon  as  the  con- 
tingency happens  [when  he  ceases  to  be  par- 
son, marries  a  wife,  or  has  received  the  £S00], 
and  the  subsequent  estate  which  depends  upon 
such  determination  becomes  immediately  vest- 
ed, without  any  act  to  be  done  by  him  who  Is 
next  in  expectancy.'  The  effect  of  the  llmita- 
tlcm  in  this  case  was  that  the  estate  of  the 
tnisteee  terminated  the  moment  the  house 
censed  to  be  used  as  a  place  of  worship  accord- 
iDf;  to  the  rules  and  discipline  of  the  church, 
hy  the  memlwrs  to  whose  use  in  that  manner 
it  had  been  granted;  and  the  reversion  ipso 
ftcto  returned  to  Thomas  Pillow,  the  grantor." 
The  case  we  have  under  consideration  differs 
from  that  of  Henderson  v.  Hunter,  supra,  In 
one  respect,  which  should  be  noted;  and  that 
is  that  the  gi'ant  by  the  Blakelys  was  a  mere 
casement,  the  legal  title  never  having  passed. 
Th^  was  therefore  no  question  of  the  re- 
version of  an  estate  Involved.  If  the  Repub- 
lican Valley  Railroad  Company  or  its  suc- 
cessor parted  with  the  right  to  the  use  of 
421^  feet  In  width  of  the  100  feet,  there  exist- 
ed no  right,  title,  or  interest  outstanding  In- 
compatible with  the  complete  title  in  Mrs. 
Blakely,  and  the  right  of  possession  inci- 
dental thereto.  In  Jones  v.  Van  Bochore 
(Mich.)  61  N.  W.  342,  It  was  held  that  when 
the  uonuser  of  riglit  of  way  of  a  railroad  com- 
iwny  was  acorapanled  by  acta  which  manifest- 
ed an  intention  to  ahandcm,  and  which  destroy- 
ed the  object  for  which  the  easement  was  creat- 
ed or  the  means  of  Its  enjoyment,  an  aban- 
donment would  take  place;  and,  in  support  of 
this  proposition,  a  large  number  of  cases  were 
cited.  In  Railway  Co.  v.  Beeson,  36  Neb.  361, 
54  N.  W.  557,  it  was  held  tliat,  where  a  part 
ct  an  ordinary  highway  had  been  vacated,  the 
title  thereto  vested  in  the  adjacent  proprietors; 
and  there  exists  no  reason  forbidding  the  ap- 
plication of  this  principle  where  the  easement 
has  been  abandoned  by  a  railroad  company. 
It,  of  necessity,  follows  that  the  Republican 
Valley  Biiilroad  Company  and  Its  successor, 
the  Chicago.  Burlington  &  Qulncy  Railroad 
Company,  must  be  held  to  have  abandoned 
42^  feet  In  width  of  their  right  of  way  so  far 
as  their  own  use  of  It  was  concerned.  It  is 
equally  clear  the  defendaat  took  nothing  by 
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the  deed  to  It,  for  Its  grantor  never  had  more' 
than  the  right  Itself  to  use  the  lOO-feet  strip 
for  operating  Its  raUroad.  In  so  faV  ss  the 
rights  of  the  parties  to  tbls  suit  are  involved,, 
plaintiff  was  entitled  to  maintain  Ita  actioD 
against  the  defendant. 

It  was  stipulated  In  the  district  court  that 
the  Republican  Valley  Railroad  Company,  wi- 
der Its  deed  fnmi  plaintiff,  Trent  Into  peace- 
able possession  of  the  strip  thereby  conv^ed. 
and  along  its  entire  length  built  its  line  of 
road,  and  continued  Its  possesslMi  nntil  the 
date  of  its  sale  to  the  Chicago,  Bnrilngton  k 
Qulncy  Railroad  Company;  that  said  hut- 
named  railroad  company,  since  It  became  the 
owner  of  said  strip,  retained  peaceable  and 
uninterrupted  possession  of  the  same,  except 
as  was  In  said  stipulation  described,  as  here- 
inafter indicated.  It  was  further  stipulated 
that  before  December  20,  1SS6,  the  Chlcagn. 
Kansas  Sc  Nebraska  Railroad  Company  trans- 
ferred all  Its  property,  franchises,  eta,  to  the 
defendant,  the  Chicago,  Kansas  &  Nebraska 
Railway  Company,  which  latter  company  time- 
upon,  with  the  consent  of  the  Chicngo,  Bur- 
lington &  Qulncy  Railroad  Company,  took  pos- 
session of  the  aforesaid  strip,  feet  wide; 
and  that  the  line  of  road  thereon  was  cou- 
Bti-ucted  by  the  Chicago,  Kansas  &  Nebraska 
Railroad  Company;  and  that  said  last-named 
company  aud  its  successor  have  ever  since  re- 
mained in  possession  of  said  strip.  It  Is  in- 
sisted by  the  defendant  In  argument  that  the 
plaintiff  Is  now  estopped  to  disturb  defend- 
ant's possession  of  the  42^fbot  strip  and  the 
line  of  road  thereon  constructed.  There  was 
presented  no  such  dalm  by  the  i^eadlngs,  and 
It  Is  clear  by  the  proof  above  stated  that  there 
was  no  ground  for  estoppel  shown.  It  may 
have  been  that  there  was  acquiescence,  by  si- 
lence or  otherwise,  on  the  part  of  Mrs.  Blake- 
ly, in  the  construction  of  defendant's  road 
as  it  was  constinicted,  but  this,  if  a  fact,  was 
neither  pleaded  nor  proved.  On  the  other  band, 
it  Is  perfectly  c(Hislstent  with  the  facts  stipu- 
lated almve  that  plaintiff  may  have  supposed 
that  the  Une  being  built  upon  the  42^fioot 
strip  was  in  the  course  of  constnxrtlon  by  the 
Republican  Valley  Railroad  Company  or  by 
the  Chicago,  Burlington  &  Qulncy  Railroad 
Company.  Under  these  circumstances,  we  can- 
not  say  whether  or  not  the  eatonpel  In  fact 
should  be  recognised.  C^lalnly,  In  tbe  pres- 
ent condition  ot  the  pleading  and  evidence, 
this  cannot  be  done.  One  thing  Is  clear,  how- 
ever, and  that  Is  that  over  this  strip  42^  f^' 
In  width  there  has  been  constructed,  and  Is 
now  In  operation,  a  line  of  railroad  In  which 
tbe  public  at  large  Is  Interested.  As  agalnsi 
the  public,  plaintiff  must  be  deemed  to  bare 
waived  her  right  to  Insist  that  this  strip  aiiaU 
be  restored  to  her  as  though  no  railroad  had 
been  built  or  was  in  operation  over  it  As  was 
said  under  somewhat  similar  drcamatauces  in 
Railroad  Co.  v.  Brown,  14  Neb.  170»  15  N.  W. 
321:  "But  Its  [the  railroad  company's]  &m 
and  highest  duty  was  to  keep  open  Its  line  for 
tbe  transportation  of  perscma,  pcspwty,  and 
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tbe  public  noalls.**  We  are  aware  tbat  in  Hull 
V.  RaUroad  Co.,  21  Neb.  373,  32  N.  W.  162, 
and  one  case  therein  dtefl,  there  was  used 
language  whlcb  seems  to  Ignore  tbe  rights  of 
tbe  public.  In  neither  of  these  cases  was  there 
any  reference  to  the  language  used  in  Rail- 
road Co.  T.  Brown,  snpi-a;  and  we  therefore 
nssume  that  both  Judge  Maxwell  and  Judge 
Reese  meant  only  to  state  a  general  rule,  and 
did  not  think  It  necessary  to  note  tbe  excep- 
tions thereto.  If  In  any  way  avoidable,  there 
sKouid  be  tolerated  no  resort  to  so  radical  a 
measure  as  the  Interruption  of  traffic  over  the 
line  of  tbe  defendant  by  means  of  an  ouster 
from  the  42>^foot  strip  occupied  by  It  We 
have  no  doubt  tlut,  upon  this  cause  being  re- 
manded to  the  district  court,  there  will  be  no 
difficulty  found  in  properly  making  up  and 
trying  the  issues  really  Involved;  and  that,  If 
plaintiff  Is  entitled  to  damages,  ample  means 
of  redress  will  be  found,  independently  of  an 
eviction  of  the  defendant  The  Judgment  of 
tbe  district  court  Is  rerersed,  and  tbe  cause 
remanded,  for  furtb^  proceedings  not  Incon- 
sistent herewltb.  Jndgment  accwdingly. 


PERKINS  et  al  V.  BUTLER  COUNTY  et  al. 
(Supreme  Court  of  Nebraska.  Nov.  8,  ISIKi.) 

DiBSOLUTio:r  opFartkkuship— Fibh  and  Fkivatb 

Crbditoks. 

1.  The  order  for  a  rehearing  in  this  case 
was  as  follows:  "Rehearing  allowed  on  the  fol- 
luwlnK  qnestiou:  Is  this  case,  in  view  of  tbe 
pIondiOKs  and  the  eridence,  one  calling;  for  the 
aiipllcation  of  the  nile  whereby  pfirttuTship  ns 
nets  ore  to  be  applied  to  the  payment  of  partner- 
ship debts  in  preference  to  dwta  of  an  Individual 
partner?"  Upon  a  re-examination  of  the  case, 
the  concludon  of  the  oirinion  rendered  at  the  for- 
mer lienring.  In  relation  to  the  que^ttlon  for  ron- 
sidaation  on  rehearinfr.  aiHtroved  and  adhered 
to.   (For  opinion,  see  62  N:  W.  308.) 

2.  Tile  points  decided  at  the  first  hearing 
of  the  case  baring  been  then  set  forth  in  the  Byl- 
labus  of  the  ot^nion,  they  need  not  and  will  not 
be  restated  here. 

(Syllabas  hy  the  Court) 

On  rehearing.  I>en1ed. 

For  former  report  see  62  N.  W.  308. 

HARRISON,  J.  An  ophiion  was  filed  In 
this  case  February  20tfa  of  the  current  year, 
and  was  published  In  iXi  N.  W.  308.  A  mo- 
tion for  rehearing  was  filed,  and  on  .Vprll 
18th  was  sustained,  tbe  following  being  the 
order  enta%d:  "Rehearing  allowed  on  the 
following  qnesttcHi:  Is  this  case,  in  view  of 
the  pleadings  and  tbe  evidence,  one  calling 
for  tbe  application  of  tbe  rule  whereby  part- 
uershlp  assets  are  to  be  applied  to  the  pay- 
ment of  partnership  debts  In  preference  to 
fl^B  of  an  Individual  partner?"  In  the  de- 
<*lslon  of  the  case  at  the  former  hearing  In 
this  court  this  question  was  considered  and 
determined,  and  It  was  then  held:  "When  a 
IMrtiiershlp  Is  dissolved,  and  Is  Insolvent,  its 
jkMets  will  be  treated  a  court  of  equity  as 
4  trust  fund  for  the  payment  of  partnership 
•*reditot«,  aod  the  creditors  of  one  partnw 


wlU  not  be  permitted  to  divert  the  assets  to 
tbe  prejudice  of  the  partnership  creditors;" 
and  the  rule  aunonnced  applicable  to  the  is- 
saes  In  the  case  as  presented  by  the  pleadings 
and  the  evidence.  We  have  carefully  re-ex- 
amined the  entire  record,  more  pai-tlcnlarly- 
for  tbe  purpose  of  determining  the  question 
hereinbefore  indicated,  and,  without  entering 
into  a  discussion  of  It  or  stating  at  length  th» 
reasons  which  have  moved  us  to  the  conclu* 
slon  we  have  reached,  will  say  tbat  our  con- 
sideration of  the  case  at  this  time  has  result- 
ed in  T^fylng  the  correctness  of  tbe  opin- 
ion rendered  at  the  former  hearing,  In  hold- 
ing the  rale  appropriating  partnership  assets 
to  the  payment  <^  partnership  debts  applica- 
ble In  this  case,  as  it  was  developed  by  tbe 
pleadings  and  evidence;  hence  we  will  ad- 
here to  the  former  opinion.  The  Judgmeat  la 
reaffirmed.  Reaffirmed. 

NORVAL.  C.  J.,  dIssentlDS. 


STATE  ex  reL  BOARD  OF  REGENTS  OF 
THE  UNIVERSITY  OF  NEBRASKA 
V.  MOORE.  Auditor. 

(Supreme  Cotirt  of  Nebraska.   Nor.  8,  1S95.> 
Claims  aoainst  Statb — VoucHeKS. 
Sess.  Laws  1895,  c.  65,  providing  for  a 
uniform  system  jf  vouchers,  aK>liei  to  claims 
against  the  state  university. 
(Syllabus  by  the  Court) 

Application  for  mandamus  by  the  state  ot 
Nebraska,  on  relation  of  the  board  of  re>;euts 
of  the  University  of  Nebraska,  against  Ka- 
gene  Moore,  auditor  of  public  accounts  of  tbe 
state  of  Nebraska.  Denied. 

Rlcketts  &  Wilson,  for  relator.  A.  8^ 
Cburchill,  Atty.  Gen.,  for  resirandent 

IRVINE,  O.  The  rebitor  alleges  that  It  pur- 
chased of  one  Berub  Lleblsch  certain  pbilo- 
Bophlcal  treatises  for  the  use  of  the  University 
of  Nebraska,  to  tbe  value  and  at  the  agreed 
price  of  $22.06;  that  on  June  26.  1895.  tbe 
boai-d  of  regente,  having  audited  the  account, 
found  the  same  correct,  and  Issued  Its  certifi- 
cate, signed  by  Its  president  and  secretary,  to 
the  effect  that  Lleblscb  was  entitled  to  pay- 
ment of  that  amount  from  the  appropriation  of 
1895,  acconnt  cun«nt  expenses,  and  dlrectlns 
the  respondent  to  draw  his  warrant  therefw 
on  the  university  fund;  that  tberenfter  tbe 
board  caused  snid  certificate  to  be  presented 
on  beiialf  of  Lleblscb  to  the  respondent,  Lle- 
blsch being  a  resident  of  Germany;  that  tbe 
respondent  refused  to  draw  a  warrant,  for  tbe 
reason  that  the  acconnt  wa»  not  verified  and 
vouched  as  provided  by  Sess.  Laws  1805,  c 
r>5.  It  Is  further  averred  tliat  there  was  in  tbe 
treasury  of  the  state,  to  the  credit  of  the  tem- 
porary university  fund,  at  that  time,  the  sum 
of  fO,8T2.50.  The  relator  prays  for  a  writ  of 
mandamus  commanding  the  i-csipondent  to  1b- 
me  a  warrant  to  Uebtsch  In  accordance  with 


Digitized  by 


Google 


976 


NOUTHWKSXBUUf  BGPOBXUB,  Vol.  Q-L 


tbe  certificate.  To  this  petltkm  tin  auditor 
demurs. 

Sega.  Laws  1896,  c  65,  IB  entitled  "An  act 
to  provide  tor  a  onlform  aystem  ot  voucherB 
for  nee  for  all  dtebarsements  of  tlie  state's 
funds,  througli  tbe  auditing  and  treasury  de- 
partments  of  tbe  state,  and  to  provide  for  tiie 
affixing  of  an  oatU  or  affirmation  thereto  bj 
the  claimant  and  to  provide  a  penalty  for  tbe 
violation  tbereof."  The  act,  in  Its  flrat  sec- 
tion, provides  that,  withhi  30  days  after  Its 
passage  and  approval,  tbe  auditor  shall  pre- 
pare blank  forms  of  vouchers  for  use  In  all 
the  state's  departments,  and  for  use  of  "all 
manuer  of  claimants  against  the  state  who 
receive  their  pay  by  warrant  drawn  by  the 
auditor  upon  the  state  treasurer."  Other  pro- 
visions of  the  section  relate  to  the  issuance  of 
such  vouchers  in  original,  duplicate,  and  trtpll- 
•c-ate  forms,  as  necessities  of  the  especial  instl- 
tutious  may  require.  Section  2  provides:  "All 
claims  against  tbe  state  to  be  paid  as  beretn- 
before  provided  shall  be  extended  In  full  on 
the  voucher  and  fully  and  carefully  Itemized 
aud  accompanied,  In  all  instances,  where  pos- 
sible, with  the  original  bill  or  item  of  expense. 
Said  bills  or  Items  and  each  of  them  shall  give 
the  exact  date  of  purchase  or  service  render- 
ed, quantity  purchased,  name  of  article  or 
service,  price  per  Item  and  total,  and  shall  be 
properly  signed  by  the  party  to  whom  the  claim 
hi  payable,  <x  his  or  its  agent  or  attorney,  or 
a  member  of  the  Arm,  and  shall  be  signed  tn 
full  by  the  name  of  the  claimant,"  etc.  Sec- 
tion 3  provides  that  with  the  original  voucher 
there  shall  be  an  affidavit  In  form  prescribed 
by  the  section.  The  remaining  sections  of  tbe 
act  are  not  material  to  the  present  Inquiry.  If 
this  act  Is  applicable  to  such  claims  as  that 
now  presented,  neither  the  relator  nor  the 
dbimant  has  shown  a  cwnpllance  tiierewlth, 
and  the  writ  must  be  denied.  The  question 
prepented  Is,  therefore,  whether  the  act  re- 
ferred to  applies  to  claims  against  the  uni- 
versity. 

The  university  derives  Its  revenue  in  part 
from  a  state  tax,  and  In  part  from  the  pro- 
ceeds of  two  grants  of  land  by  the  federal 
government.  One  of  these  grants  was  by  the 
act  of  congress  of  July  2,  18^,  commonly 
known  as  the  "MorrlU  Act."  The  other  was 
contained  In  the  enabling  act  of  April  19,  1864, 
section  10  of  which  granted  72  leetionB  of 
land  for  the  use  and  support  of  a  state  uni- 
versity, to  be  appropriated  and  applied  as  the 
legislature  might  prescribe  for  the  purpose 
uamed,  and  for  no  other  purpose.  The  first 
state  constitution  contained  no  provision  relat- 
ing to  either  of  these  grants,  except  In  sections 
I  and  2  of  article  7,  providing  that  the  principal 
of  all  funds  arising  from  the  sale  of  land 
gmnted  to  the  state  ftir  educational  purposes 
shall  forever  be  preserved  lnvi(^te  and  un- 
diminished; and  tbe  income  arising  therefrom 
shall  be  faithfully  applied  to  the  specific  ob- 
jects of  the  original  grants  or  appropriations; 
and  that  the  university  lands  and  other  edu- 
«atloiial  lands  itaall  uat  be  aold  at  teas  than 


five  donara  an  acre.  The  present  oonstltntion 
contains,  in  different  sectionB.  snbetantlally 
similar  provisions,  but  the  minimum  price  of 
sale  Is  changed.  And  it  Is  provided  that  tbe 
general  government  of  the  oBlveitfty  sbaU, 
under  direction  of  the  legldature,  be  vested  in 
a  board  of  regents,  whose  dvtles  ami  powers 
shall  be  prescribed  by  law.  Const,  art  8, 
i  10.  There  was  no  iegislatioo  to  neate  tbe 
university  or  to  give  eflCect  to  tbeae  grants  un- 
til 1869,  wbai  a  comiwebentive  act  was  pass- 
ed. Sess.  Jaws  1869,  p.  172.  Under  this  a!n 
the  university  was  created,  and  its  geaen\ 
government  vested  In  &  board  of  regents,  who 
are  coDetltnted  a  body  cmporate,  and  empow- 
ered as  such  to  sue  and  be  sued,  to  make  and 
uae  a  common  seal,  to  acquire  zeal  and  per- 
sonal property  for  the  use  of  tbe  university, 
and  to  dispose  ot  the  same  whenever  the  noi- 
Tcrsity  can  be  advantaged  thereby.  Tbe  only 
limitation  to  the  power  of  the  board  in  this 
respect  was  that  they  dionid  not  dispose  of 
gronnds  upon  which  any  building  of  the  uni- 
versity should  be  located  without  the  consent 
of  the  l%islatur&  By  this  act,  as  anbeeqoeot- 
ly  ameuded,  the  funds  of  the  university  were 
declared  to  be  two,— the  endowment  fund,  and 
the  regents'  fund.  The  endowment  fund  con- 
sisted of  the  proceeds  of  the  sales  of  lands  and 
funds  acquired  by  donation  or  bequest  Tbe 
regents'  fund  consisted  of  the  proceeds  of  in- 
vestment of  tbe  endowment  fund,  of  the  rental 
of  lands  leased,  tuition  and  text-book  fees,  and 
the  state  tax.  In  other  words,  the  endowToem 
fund  was  the  prlndpai,  and  the  regents'  fund 
the  Income  available  for  use.  By  act  of  March 
2,  1870,  the  state  treaswer  was  made  tbe  cdb- 
todian  of  the  endowment  fond,  and  he  was 
required  to  pay  over  monthly  to  tbe  treasury  <tf 
the  university  all  moneys  accruing  to  the  re- 
gents' fund.  Tbe  treasurer  of  the  university 
was  authorized  to  pay  moneys  oat  of  this  fund 
on  warrants  drawn  upon  the  secretary,  and 
countersigned  by  the  pre^dent  of  the  board  or 
regents.  In  1875  an  act  was  passed  fSesn. 
Laws  1875.  p.  154)  entitled  "An  act  prondinj; 
for  the  more  efficient  government  of  die  state 
university,  and  for  the  dlspositVai  of  funds  be- 
longing thereto."  By  this  act  the  office  of 
treasurer  of  the  unlv«-sity  was  aboUabed,  sod 
the  state  treasurer  "made  conodlan  cf  tbe 
funds";  tbe  treasurer  of  the  nnlversity 
directed  within  60  days  to  turn  over  to  faim 
all  moneys,  securities,  boc^  and  papers  per- 
tatolug  to  bis  office.  This  act  also  provided 
that  disbursements  from  tbe  university  duid 
ahould  be  made  by  tbe  state  treasurer  apoo 
warrants  drawn  by  the  andlttv,  who  sbouM 
Issue  warrants  upon  certificates  issued  by  tbe 
board  of  regent^  signed  by  tbe  secretary  awl 
president  It  Is  also  provided  that  ait  money 
accruing  to  the  university  was  thereby  appro- 
priated to  tbe  use  of  the  unlvenlty.  So  tbe 
legislation  stood  until  the  act  of  1896  vas 
[lassed. 

In  1877  the  effect  of  this  legislation  was 
drawn  In  question  in  the  case  of  Kegrats  v. 
McConneU,  6  Neb.  423w   This  was  an  aetka 
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by  tbe  regents  to  recover  from  McConnell 
certain  moneys  belonging  to  the  regents' 
fund,  which  bad  come  Into  his  hauds  as 
treasurer  of  the  university,  and  which  he  re- 
fused to  turn  over  to  the  state  treasurer,  as 
required  by  the  act  of  1875,  The  court  re- 
viewed the  legislation  down  to  that  time, 
and  declared  that  tbe  board  of  regents  of 
tbe  nnlTeiBlty  was  not  a  prtrate  eleemosy- 
nary corporation,  because  Its  whole  Interest 
and  franchises  are  the  exclusive  property 
and  domain  of  the  government  Itself;  that 
It  was  a  public  corpoi&tlon,  and  but  a  part 
of  the  machinery  employed  In  carrying  on 
the  affairs  of  state;  that  upon  sach  corpora- 
tion the  legislature  had  power  to  Impose 
such  modification,  extensions,  or  restraints 
as  tbe  general  interests  and  public  exigen- 
cies may  reqair«;  that  the  rights  of  snch 
corporation  never  become  vested  as  against 
the  state;  that  the  effect  of  the  act  of  1875 
was  to  take  from  tbe  treasurer  of  tbe  tml- 
versfty  the  control  of  the  regents*  fund,  and 
make  the  state  treasurer  Its  enstodlan,  **to 
be  disbursed  by  him  opon  warrants  drawn 
by  the  state  auditor  In  the  same  manner  as 
funds  appropriated  for  the  snpport  of  other 
state  institutloiw  not  Incorporated  are  dis- 
bursed." The  court  further  said  that,  by 
virtue  <tf  the  act  of  1875,  '*the  custody  and 
control  of  these  funds  are  taken  from  the 
corporation,  and  placed  in  the  custody  of 
the  state  treasurer  for  disbursement;  and, 
under  the  settled  doctrine  of  the  law  In  re- 
spect to  public  corporations  of  this  kind,  the 
legislature  had  the  undoubted  authority  to 
take  these  funds  from  the  cnstody  of  the 
corporation,  and  divest  it  of  any  corporate 
power  over  them;  and,  having  done  so,  we 
think  It  clear  that  the  regents,  as  such  cor- 
poration, have  no  authority,  in  law,  to  bring 
or  maintain  this  action.**  Here,  Qien,  2 
years  after  the  passage  of  the  act  of  187S, 
and  18  years  ago,  the  court  construed  It  as 
taking  from  the  board  of  regents  the  eontrol 
of  tbe  regents*  fund,  and  vesting  ft  in  tbe 
state  treasurer,  to  be  disbursed  In  the  same 
manner  as  funds  of  other  state  Institutions; 
and  the  logic  of  the  decision  reduced  the  uni- 
versity very  much  to  the  same  position  as 
other  state  InstltutlfniB.  althongfa  its  distinct 
corporate  character  was  affirmed.  In  State 
V.  Lledtke,  9  Neb.  468,  4  N.  W.  61,  the  eonrt 
said:  "Upon  careful  examinatl<m  of  the  sev- 
eral acts  of  the  legtslatnre  and  constitution- 
al provisions  applicable  to  this  question,  we 
are  forced  to  the  conclnsfon  that  It  was  the 
Intention  of  the  legtslatnre  which  passed 
the  act  of  February  23.  1875  (Seas.  Laws 
1875.  p.  154),  that  all  moneys  belonging  to 
the  university  fund  then  In  the  hands  of  the 
treaeorer  of  the  board  of  regents  should  not 
only  be  paid  over  to  tbe  state  treasurer,  Irat 
sbonld  thereupon  be  covered  Into  the  state 
treoanry,  and  that  thereafter  all  like  funds, 
upon  reaefalnK  tbe  hands  of  tbe  state  treas- 
urer, would,  by  force  of  law,  be  covered  In- 
to tbe  state  treasnxy."   The  court,  therefore. 


held  that  the  state  treasurer  acted  In  receiv- 
ing and  paying  ont  the  revenues  of  the  uni- 
versity in  his  capacity  as  state  treasurer, 
and  not  as  treasurer  of  the  university,  and 
that  no  funds  could  be  drawn  except  in  pur- 
suance of  a  specific  appropriation.  The  doc- 
trine of  these  two  cases  was  reaffirmed  in 
State  V.  Babcock,  17  Neb.  610,  24  N.  W.  202, 
Ohlef  Justice  Cobb  dissenting,  but  unfortu- 
nately not  writing  an  opinion  to  support  his 
dissent;  and  the  same  line  of  reasoning  con- 
trolled the  decision  In  State  v.  Moore,  36 
Neb.  D79,  54  N.  W.  866. 

It  Is  argued  that  the  act  of  1895  does  not 
In  terms  apply  to  claims  against  the  tmiver- 
sity;  that  It  relates  only  to  claims  against 
the  state;  that,  the  universl^  being  a  body 
corporate,  capable  of  being  sued.  Its  debts 
are  to  be  enforced  by  suit  and  Judgment 
against  the  corporation;  that  the  state  Is 
not  liable  therefor,  and  Its  credlt<ns  are  not 
claimants  against  the  state;  and,  further, 
that  the  act  of  1895,  If  construed  to  apply  to 
claims  against  the  university,  would  be  un- 
constitutional, as  abridging  and  restricting 
the  constitutional  powers  of  the  board  of  re- 
gents. We  think  the  argument  addressed 
to  the  construction  of  the  act  cannot  be 
maintained  without  disregarding  the  deci- 
sions we  have  dted.  For  18  years  it  has 
been  held  that  the  unlvMvlty  Is  merely  a 
state  Institution,  and  its  board  of  regents  a 
state  agent;  that  the  funds  of  the  university 
were  by  the  act  of  1875  not  merely  Intrusted 
to  the  state  treasurer  as  custodian  for  the 
university,  but  were  covered  Into  tbe  treas- 
ury, and  became  a  part  of  the  .state's  funds. 
Intrusted  to  him  In  his  official  capacity  as. 
state  treasurer;  that,  for  the  withdrawal  of 
such  funds,  specific  ajiqoroprlatlons  are  nec- 
essary, as  In  tbe  case  of  other  state  Institu- 
tions. Henceflbe  logical  conclusion  that  the 
constitutional  provisions  and  legislative  en- 
actments In  regard  to  drawing  of  warranto 
by  tbe  auditor  must  apply.  The  leglslatui-e, 
in  passing  the  act  of  1885,  must  be  presumed 
to  have  had  In  contemplation  these  decl- 
slons,  and  the  construction  so  given  by  this 
court  to  the  legislation  affecting  the  univer- 
sity; and  therefore,  In  using  the  term 
"claims  against  the  state,"  It  was  not  the 
legislative  Intent  to  except  from  the  opera- 
tlon  of  tbe  act  dalma  against  tbe  univer- 
sity. 

So  ter  as  tbe  constitutional  question  is 
concerned.  It  wHl  be  observed  tbat,  while 
the  constitution  vests  the  general  govern- 
ment ot  the  mdverslty  In  the  board  of  re- 
gents, this  government  Is  to  be  "under  di- 
rection of  the  I^tslature,"  and  the  powers 
and  duties  of  tlw  board  are  merely  such  as 
"shall  be  prescribed  by  law";  that  Is,  by  the 
legislature.  The  decisions  already  dted  nec- 
essarily Imply  such  a  constmctlon  of  this 
lurovlsion  as  permits  to  tbe  legislature  the 
greatest  latitude  in  extending  or  restricting 
these  duties  and  powers.  In  Regents  v.  Mc- 
Gonn^lr  >vvn*  >t  was  deariy  tbe  ^  tow  of 
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the  court  that  the  restlDg  of  the  general 
gOTemment  of  the  university  In  the  board  of 
regents  did  not  prevent  the  legislature  from 
depriving  the  board  of  the  control  of  the  uni- 
versity funds.  The  act  of  189i5  is  complete 
In  itself,  relating  generally  to  the  forms  and 
requisites  of  vouchers,  and  must  be  held  to 
have  operated  an  implied  repeal  of  that  part 
of  the  act  of  1875  which  required  warrants 
to  be  issued  on  the  certificate  of  the  board  of 
regents.  Claims  against  the  university  must 
be  presented  to  the  auditor  upon  vouchers 
drawn  In  conformity  with  the  act  of  1895. 

The  foregoing  has  been  written  merely 
from  the  standpoint  of  authority.  We  do 
not  feel  that  decisions  which  have  so  long 
controlled  the  operations  of  the  board  of  re- 
gents, of  state  officers,  and  of  the  legislature 
itself,  in  matters  affecting  the  university, 
should  be  overruled  if  such  a  course  can  be 
avoided,  and  this  case  cannot  be  otherwise 
resolved  without  overruling  those  declslooB. 
But  we  feel  that  we  would  be  placing  our^ 
selves  In  a  ftilse  attitude  did  we  not,  before 
leaving  this  subject,  express  our  opinion  to 
the  effect  that  our  minds  do  not  assent  to 
the  reasoning  of  the  line  of  decisions  re- 
ferred to.  Were  the  question  a  new  one, 
we  would  take  an  entirely  different  view, 
both  of  the  validity  and  the  consti'uctlon  of 
tHe  act  of  1S75.   Writ  denied. 


GILKIE  &  ANSON  CO.  et  al.  t.  DAWSON 
TOWN  &  GAS  CO.  et  aL> 

(Supreme  Court  of  Netiraska.  Not.  8,  1895.) 

CoBFoUATioits  —  Liability  or  STOCTtnoLDEKs  — 
Paiubjit  fob  Stock— Trasbfer  of  Stock. 

1.  In  all  cases  of  claims  againtt  corporations 
and  joint-stock  aasociationB,  the  exact  amount 
Justly  due  shall  be  first  aacertatoed,  and,  after 
the  corporate  propertj-  shall  havff>een  exhausted, 
the  individual  Hubscribera  thereof  shall  be  indi- 
viduallr  liable  to  the  extent  of  their  impsid  sub- 
•criptioiis,  and  the  liability  for  the  unpaid  sub- 
■criptious  shall  follow  the  stock.  Const,  art.  11, 
i  4,  referring  to  miscellaneons  corporations. 

2.  The  capital,  iucluding  unpaid  aulwcrip- 
tlons  for  stock,  of  a  corporation  la  a  trust  fund 
for  the  payment  of  its  creditors. 

3.  Subscriptions  for  stock  of  a  corporation 
may  he  paid  in  money,  or  in  property  such  as  is 
witiiia  the  power  of  a  corporation  to  acquire  and 
hold,  or  in  labor  for  the  corporation  in  the  proper 
furtherfttice  of  its  purposes  and  bueineas. 

4.  Where  payment  of  subscriptioaB  for  stock 
is  made  in  property  or  labor,  it  must  be  of  such 
value  as  to  be  the  money's  worth;  if  pKverty,  of 
the  value  of  the  amount  of  the  par  valoe  of  the 
stock,  and  if  labor,  it  mnst  be  reasonably  of  tho 
face  value  of  the  stock. 

5.  When  ptopertr  la  conveyed  to  a  corpora- 
tion in  payment  of  subscriptions  for  stock,  it  may 
be  at  a  valuation  agreed  uiwn  between  the  par- 
ties to  the  transaction,  provided  the  valuation  is 
one  made  in  good  faith,  or  in  the  fair  exercise  of 
judgment  and  discretion  honestly  directed. 

«.  Where  the  property  conveyed  in  payment 
for  stock  la  knowingly  and  advisedly  overvalued, 
it  Is  but  a  formal  and  illusory  comjrliance  with 
the  requirement!  of  the  law  and  fair  dealing  in 
this  regard,  and  is  not  sufficient,  end  the  trans- 
adion  may  be  imi>eached  by  a  creditor  of  tlie 

1  For  dissenting  opinion  of  Ba^n,  C,  see  64 
N.  W.  1097. 


corporation  as  a  fraud,  and  the  liability  of  iiie 
subscriber  for  stock,  to  the  amount  of  the  dif- 
ference between  the  fair  and  true  value  of  flit- 
property  at  the  time  it  was  conveyed  aud  ihe  fi>  - 
titious  value  at  which  it  was  received,  be  en- 
forced  against  audi  sidwcriber  as  an  unpaid  por- 
tion of  his  Bubscriptton  to  the  stock,  and  apivM- 
priated,  in  a  proper  action,  to  the  satisfactioD  »f 
the  debts  of  thf;  corporation. 

7.  The  iMMks  of  a  corp(»ation  are  ita  prlvitf 
books,  aa  to  tliird  pereona,  and  such  persons  arp 
not  chargeable  with  notice  of  what  if  contsiii<<<l 
therein,  nor  with  the  duty  of  examining  theni- 
for  the  purpose  of  ascertaining  the  condition  of 
the  capital,  in  respect  to  whether  fully  paid  ia 
or  not.  and  at  what  valuation,  before  grantinv 
credit  to  the  corporation,  to  the  extent  that  » 
failure  to  do  so  will  bar  the  right  in  a  proper  ac 
tion  to  impeach  the  transfer  of  stock  to  a  par 
ty  in  consideration  of  the  conveyance  to  tbe  cor 
poration  of  property,  which  may  be  shown  io 
the  books,  and  prove  ita  fraudulent  character. 

8.  Tbe  amended  petition  Arid  to  be  sufficieni 
in  its  statements  of  the  fimudnlmt  character  »i 
tbe  transaction  therein  sought  to  be  attackeil 

Ragan,  C,  dissenting. 
fSjllabus  by  the  Court.) 

Appeal  from  district  court,  Douglas  couDty; 
H(^well,  Judge. 

Action  by  tbe  Gllkle  &.  Ausod  Company  ami 
others  apiinst  the  Dawson  Town  &  Gas  Cmd- 
imny,  Nuruiau  A.  Kuhn,  and  others.  Fnnu  a 
Judgtueur  for  plaintiffs,  defendants  Kuhn  and 
others  appeal.  Affirmed. 

O.  W.  Ambroee,  fcr  appellanta.  H.  W.  Pen- 
nock,  C.  A.  Fowler,  and  Cavanagh,  Tboma" 

&  McGlItoD,  for  appellees. 

HARRISON,  J.  December  26,  1S91.  this  ac 
tion  was  instituted  by  the  creditors  of  tli^ 
Dawson  Town  &  Gas  Company,  a  cwpotatiou 
formed  under  tbe  laws  of  this  state,  agniD»i 
the  corporation  and  the  appellants,  stockhoM 
era  therein,  to  recover  tbe  amount  of  JtHle- 
ments  In  favor  of  such  creditors.  Tbe  <Hlgiii.-i: 
party  plaintiff  was  the  Gllkle  &  Anson  U>iii 
pany,  the  Crane  Company  becoming  a  party 
plaintiff  by  intervention.  In  the  origtoal  peii 
tion  the  organization  and  existence  as  a  cor- 
poration of  the  defenilant  and  also  the  plain 
tiff  company  was  averred,  the  object  and  pur 
pose  for  which  the  defendant  company  v»» 
organized.  Its  place  of  busiueas,  aud  the  sale 
to  it  by  plaintiff  of  a  quantity  of  lumber,  and 
that  Judgment  was  obtained  for  tlie  debt  thu^ 
created,  execution  Issued,  and  returned  ">'•> 
property  foimd."  The  lus«rivency  of  the  de- 
fendant company  was  also  alleged,  and  It  va* 
further  stated  "tliat  the  authorized  capital 
stock  of  said  defendant  corporation  is  |9(iO.- 
000,  that  the  said  defendant  reuses  to  aUow 
the  plaintiff  to  examine  Its  books,  and  tbr 
plaintiff  cannot  learn,  and  has  do  means  oT 
finding  out,  the  exact  amount  of  stock  actuall; 
Issued,  or  the  amount  of  the  unpaid  portion  at 
the  subscriptions;  but  plaintiff  alleges,  upon 
Information  and  belief,  that  defendants  Xor- 
man  A.  Kuhn.  Charles  D.  Woodworth,  Arthur 
H.  Cooley,  and  J.  T.  HoUe  each  own  a  laiye 
amount  of  said  stock,  tbe  full  par  value  of 
which  has  never  been  pa(d  Into  said  corpon- 
tlou.  and  that  tbe  amount  remaining  unpaid  of 
the  stock  so  owned  and  held  by  each  of  the  etk\ 
defendanta  la  sufficient  to  pay  the  daim  of  the 
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plaintiff  In  full.  PlaintUf  alleges  Curtber  that 
the  said  corporation  def^dant  was  created  tn 
the  month  of  September,  1889,  and  alleges, 
upon^  Information  and  belief,  that  since  its 
creation  it  has  failed  and  neglected  to  give 
any  annual  notice,  signed  by  Its  president  and 
a  majority  of  Its  board  of  directoi-s,  of  the 
amount  of  all  its  existing  debts  in  any  news- 
IMilier  printed  in  the  county,  or  any  of  the 
counties,  In  which  its  business  liad  been  trans- 
acted, as  is  provided  and  required  by  the  stat- 
utes of  the  state  of  Nebraska."  These  allegar 
tlons,  except  in  relation  to  the  creatlcm  of  the 
corporation,  were  denied  tn  answer  filed  for 
the  defendant  company  and  the  stoclcboiders, 
and  it  was  further  averred  tliat  full  payment 
of  tlie  par  value  of  the  stock  owned  by  the 
stocktu^ers  had  been  made.  The  Crane  Com- 
Iiany  was  allowed  to  Intervene  and  become  a 
{tarty  i»laintiff.  Its  petition  stated  no  new 
facts,  but  referred  to  and  made  a  part  of  it 
the  material  allegations  of  plaiutifTs  amended 
petition.  The  plaintiff  company  was,  on  ap- 
plication, allowed  to  file  an  amended  petition, 
in  which  it  included  other  and  further  parties 
as  Btockh<4dera  and  defendants,  and,  after 
pleading,  substantially  as  In  the  original  petir 
tlon,  the  creation  of  the  corporation,  its  pur- 
pose and  powers,  the  indebtedness  to  plaintiff, 
the  Judgment,  etc.,  the  insolvency  of  the  de- 
fendant company,  and  the  failure  to  publish 
the  annual  notice  required  by  law,  further  al- 
leged; "That  the  authorized  capital  stock  of 
said  defendant  coriwratlon  Is  ^300,000;  that 
«ald  stock  was  Issued  to  each  of  the  defend- 
ants Cocriey  and  Holle  to  the  amount  and  of 
the  par  value  of  $120,000,  and  that  as  payment 
therefor  defendants  fraudulently  turned  Into 
paid  corporation  certain  real  estate,  at  a  false 
and  fictitious  valuation  of  9205,000,  and  noth- 
ing else  whatever,  and  that  said  real  estate 
was  worth  no  more  than  $10,000,  of  all  of 
which  defendants  Cooley,  Kiibn,  and  Wood- 
worth  at  the  time  had  knowledge,  and  that 
there  now  remains  unpaid  on  said  stock  the 
sum  of  $230,000;  that  defendant  Cooley  is 
now  the  owner  of  said  stock  issued  to  him,  of 
the  par  value  of  $53,500,  and  tliat  there  re- 
mains unpaid  thereon,  and  said  Cooley  is  in- 
4llvldually  UaUe  to  the  creditors  of  said  cor- 
iKtratiou  by  reason  thereof  io  the  sum  of, 
$51,270.80;  that  defendant  Charles  D.  Wood- 
worth  is  now  the  owner  and  holder  of  said 
stock  Issued  to  said  Cooley,  by  assignment 
trom  him,  of  the  par  value  of  $35,000,  and 
tliat  there  remains  unpaid  thereon,  and  said 
W'oodworth  ia  indivldially  liable  to  the  cred- 
itors of  said  corporation  by  reason  thereof  In 
the  sum  of,  $33,431.00;  that  defendant  Thom- 
as H.  Platter  is  now  the  holder  and  owner  <^ 
BBid  stock  issued  to  said  Cooley,  by  assign- 
ment from  him.  of  the  par  value  of  $4,000,  and 
tliat  there  remains  unpaid  thereon,  and  said 
flatter  is  Individually  liable  to  the  credltora 
of  said  corporation  by  reason  thereof  In  the 
Rum  of.  $3,833.33;  that  defendant  Norman  A. 
Kuhn  is  now  the  owner  and  holder  of  said 
■tock  Issued  to  defendant  Holte,  by  ajBstgmu^ 


from  him,  of  the  par  value  of  $35,00@,  and 
that  there  remains  unpaid  thereon,  and  said 
Kuhn  Is  individually  liable  to  the  creditors  of 
said  corporation  by  reason  thereof  In  the  sum 
of,  $33,541.00;  that  defendant  Alexander  G. 
Charlton  is  now  the  owner  and  holder  of  said 
stock  issued  to  said  Holle,  by  assignment  from 
him,  of  the  irnr  value  of  $12,500,  and  that  there 
is  unpaid  thereon,  and  said  defendant  Chai'l- 
ton  is  individually  liable  to  the  creditors  of 
said  corporation  by  reascm  thereof  In  the  sum 
of,  $11,»79.10;  that  defendant  J.  It.  Peai-son 
is  now  the  owner  of  said  stock  issued  to  said 
Holle,  by  assignment  from  him,  of  tlie  par 
value  of  $5,000.  and  that  there  remains  unpaid 
thereon,  and  said  Pearson  Is  Individually  lia- 
ble to  the  creditors  of  said  corporation  by  rea- 
son thereof  in  the  sum  of,  $4,785." 

Tlie  answer  to  the  amended  petition  and 
petition  of  intervener  put  in  Issue  all  the 
material  facts  th^eln  stated,  except  that  of 
the  formation  of  the  ooii>oration,  and  furtlier 
pleaded  as  follows:  "Defendants  aver  as 
true  that  all  atock  as  owned  by  them,  or 
either  of  them,  was  in  good  faith  token  and 
paid  for  at  the  time,  and  they,  nor  either  of 
them,  are  now,  or  at  any  time  wei'e.  Indebted 
to  said  corporation  for  any  amount  of  said 
stock  or  shares  thereof.  The  defendants,  fur- 
ther  answering,  show  to  the  court  that  said 
amended  petiUtm  or  the  petition  of  intervenr 
tion  of  the  Crane  Company  does  not  either 
state  facts  sufficient  to  constitute  a  cause 
of  action  against  either  of  said  defendants." 
The  plaintiff  filed  a  reply,  which  was  a 
denial  general  as  to  some,  and  S|;)eclal  as  to 
others,  of  the  allegations  of  the  answer. 

In  the  portion  of  the  amended  petition  which 
we  have  copied  herein,  the  following  words 
appear,  "of  all  of  which  defendants  Cooley, 
Kuhn,  and  Woodworth  at  the  time  had  knowl- 
edge," which  were  not  iu  the  petition  at  the 
time  of  trial  or  introduction  of  testlwouj-. 
There  was  a  demurrer  ore  tenus,  on  the 
ground  that  the  petition  did  not  state  a  cause 
of  action,  and  plaintiff  and  intervener  asked 
leave  to  amend,  which  at  the  time  of  the 
rendition  of  decree  was  granted,  the  amend- 
ment to  be  by  interlineation,  and  pursuant  to 
this  leave  the  words  above  quoted  were  in- 
serted In  the  petition.  The  petition  staunl 
two  causes  of  action  against  the  stockholder, 
— one  based  upon  their  ownership  of  shares 
of  stock  for  which  full  value  had  not  been 
paid,  and  a  second  upon  a  failure  to  publish 
an  annual  notice  of  the  indebtedness  of  the 
coiporation.  Counsel  agree  In  the  statement 
that  the  second  of  these  was  waived,  and 
that  no  evldt>uce  was  introduced  to  prove  or 
sustain  it;  that  It  was  not  of  the  Issues  liti- 
gated, was  not  lu-ged,  or  was  witlidrawu  from 
the  Issues  In  the  trial  court,  and  is  not  urged 
here,  and  need  not  be  further  noticed.  The 
trial  in  the  district  court  was  of  the  issues 
Joined  upon  the  flrat  cause  of  action,  and  In 
Its  decree  the  court  set  forth  the  findings, 
which,  to  the  extent  we  need  uotice  them 
porticularlj,  were  as  follows:   "The  OMit 
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finds  from  the  evidence  that  the  plaintltf,  a 
corporation,  on  July  '5,  1890,  duly  recovered 
Judgment  against  ttie  Dawson  Town  and  Gas 
Co.,  a  (HHrporation,  In  ttxe  district  court  of 
Douglas  county,  Nebraska.  In  the  sum  of 
$763.38,  and  costs  taxed  at  $15.C8;  and  on 
September  3,  1890,  the  Interrener,  the  Crane 
Company,  a  corporation,  duly  recovered  Judg- 
ment against  said  defendant  corporation  In  the 
county  court  of  Douglas  county,  Nebraska, 
in  the  sum  of  $fi04.50,  and  costs  taxed  at 
(3.15.  That  the  defendant,  the  Dawson  Town 
and  Gas  Company,  is  insolvent,  and  without 
property  wtierewlth  an  execution  may  be  In 
any  part  satisfied.  That  the  anthorlEed  stock 
of  the  defendant  corpcmtlon  was  $300,000,  to 
be  Issued  In  shares  of  $100  each.  That  stock 
of  the  defendant  corporation  was  Issued  to 
each  of  two  of  its  incorporattffs,  A.  H.  Cooley 
and  J.  T.  Hoile,  defendants,  of  the  par  value 
and  to  the  amomit  of  $120,000.  That,  as 
full  payment  for  said  stock,  said  Incorjwrators 
turned  Into  said  company  certain  real  estate 
subject  to  mortgages  aggregating  $25,000,  the 
equity  In  which  was  at  the  time  of  the  value 
of  $20,000,  and  that  said  real  estate  waa  ac- 
cepted ^yy  the  directors  of  the  defendant 
corporation  In  full  payment  of  said  stock,  and 
ttiat  said  stock  was  issued  as  fully  paid  and 
nonassessable.  That  of  said  stock,  so  issued, 
defendant  Arthur  H.  Cooley  is  now  the  owner 
of  575  shares,  defendant  Norman  A.  Kuhn, 
as  to  the  complaining  creditors,  of  350  shares, 
defendant  Charles  C.  Woodworth  of  350 
shares,  and  defendant  Alexander  G.  Charlton 
of  125  shares.  The  court  further  finds  that 
the  act  of  the  directors  In  accepting  said  real 
estate  In  full  payment  of  said  stock  was  a 
fraud  In  law  as  to  the  creditors  of  aald  cor- 
poration, and  that  said  estate  was  a  payment 
on  said  stock  only  to  the  amount  of  the  actual 
value  of  the  interest  of  said  incorporators 
therein,  and  that  there  remains  unpaid  on  said 
$240,000  the  sum  of  $220,000.  That  defend- 
ants Arthur  H.  Cooley,  Norman  A.  Kuhn,  and 
Charles  D,  Woodworth  had  knowledge  at  the 
time  they  acquired  their  said  stock  of  Oie 
manner  in  which  the  pi'etended  payment  was 
not  accepted  by  the  defendant  company  in 
good  faith,  and  that  the  defendants  owning 
shares  of  said  stock  are  each  liable  for  the 
unpaid  portion  thereof  In  such  ratio  to  the 
whole  amount  un^nid  as  the  number  of  shares 
owned  by  each  bears  to  the  whole  numtier 
of  said  shares,— i.  e.  Arthur  H.  Cooley  In  the 
sum  of  $52,708.83,  Norman  A.  Kuhn  $32,- 
083.33,  Charles  D.  Woodworth  $32,083.33,  and 
Alexander  G.  Charlton  $11,458.33." 

The  liability  upon  which  this  alleged  cause 
of  action  was  ^vdicated,  and  which  was  and 
Is  relied  upon,  is  provided  for  in  the  follow- 
ing section  of  the  constitution  of  our  state, 
being  section  4,  of  article  11,  referring  to 
mlscellaneotui  corporations:  "In  all  cases  of 
clalma  against  corporations  and  Jtrfnt-stock  as- 
sociations the  exact  amount  Justly  due  shall 
be  first  ascertained,  and  after  the  corporate 
property  shall  have  been  eibaosted,  tbe  origl* 


nal  subscribers  thei-eof  shall  be  individually 
liable  to  the  extent  of  their  unpaid  sabscrip- 
tion,  and  the  liability  for  Hie  unp^d,sat>- 
scrlption  shell  follow  the  stock."  The  plain- 
tiffs claimed  that  the  transactions  which  oc- 
curred at  the  Inception  of  the  defendant  corpo- 
ration, the  Issuance  of  stock,  and  acceptance 
of  the  equity  In  certain  land  In  payment  for 
the  stock,  were  of  such  a  character  as  to 
constitute  a  fraud,  and  the  transfer  of  the 
lands  will  only  be  considered  a  payment  ttx 
the  stock  to  the  amount  of  their  true  value, 
and  the  stockholders  be  liable  iDdlvidnaUy 
to  creditca-s  for  any  balance  required  tu 
make  the  par  or  face  value  of  the  stock. 
The  defendant  company  was  organized  for  the 
pnrposes  of,  as  shown  by  Its  articles  of  In- 
corporation, as  follows:  "The  buslnees  to  be 
transacted  by  said  corporation  shall  be  the 
buying  of  lands  In  the  states  of  Iowa  and 
Nebraska;  platting  Into  lots,  and  selling,  the 
same;  lending  money  on  real  estate  and 
other  securities;  building  houses,  leasing  and 
selling  tiw  same;  erecting  and  fumlshlDg 
buildings,  machinery,  and  all  necessary  ap- 
pliances for  tiie  manufacture  of  brick,  tern 
cotta,  tlUng,  and  other  products,  from  clay: 
and  the  conducting  of  a  general  boalness  of 
the  manufacture  and  sale  of  brick,  terra 
cotta,  tiling,  and  other  products,  as  aforesaid; 
acquiring,  by  purchase  and  lease,  of  lands 
upon  which  to  sink  wells  producing  natural 
gas  and  oil;  and  acquiring,  by  purchase,  lease, 
or  the  exercise  of  the  right  of  eminent  do- 
main, of  lands  for  right  of  way,  for  the  laying 
of  gas  mains,  laterals,  and  house  connections; 
the  erection  of  buildings  and  machinery  tor 
the  manufacture,  storage,  and  transmission 
both  of  artlfidttl  and  natural  gas  and  oils: 
the  purchase,  sale,  and  exchange  of  plpeff. 
mains,  fixtures,  machinery,  and  material  for 
the  business  of  fumisblng  natural  and  arti- 
ficial gas  to  municipalities  and  iDdivIduals; 
the  mortgaging  of  the  property  of  said  asso- 
ciation; procuring  of  loans;  and,  generally, 
the  transaction  of  all  business  Incident  to  the 
development  and  storage  of  oil  and  natural 
gas,  and  the 'manufacture  of  artlflclal  gas. 
and  st<Hrage,  transmission,  sale,  and  dellvey 
of  such  gases  and  (M  to  mtmldpalltles  and  la- 
dlvlduals." 

It  appears  from  the  testimony  that  Cooley. 
Holle,  Kuhn.  and  Woodworth  organiced  the 
defendant  company,  signed  the  articles,  and 
were  directors,  and  well  acquainted  with  tb* 
details  of  its  formation,  the  pnrdiase  of  the 
lands,  and  Issuance  of  $240,000  In  stock  Id 
payment  for  them.  There  were  two  tracts 
of  land,  line  ot  800  acres,  known  as  the 
"Towle  Farm,"  and  one  of  320,  known  as  the 
"Yorit  Farm."  Coal  had  been  discovered  on 
the  Towle  farm,  and  had  been  devel<^>ed.  or 
two  shafts  sunk,  on  one  40-acre  piece.  Tbf 
rights  to  all  coal  or  all  mineral  existing  under 
the  BUrfoce  ttf  this  40  acres  had  been  con- 
veyed to  a  Mr.  Wbiteroan.  Coal  had  been 
prospected  for  on  the  atb&r  portloiis  (tf  thU 
farm,  but  not  developed  or  mined.  Cooley 
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and  HoUe  had  contracted  for  the  fnirchase  of 
the  Towle  farm  at  Bome  date  prior  to  the 
formation  of  the  defendant  eorporatloD,  In 
such  a  manner  that  tb^  had  what  they 
termed  an  "cation"  on  it,  and  after  they  bad 
made  arraugemeuta  for  the  creation  of  the 
corporation,  and  Its  probable  pardiase  of  the 
land,  they  completed  the  deal,  and  became  the 
owners  of  the  farm,  paying  therefor  $21,000. 
The  conveyance  to  them  did  not  include  the 
3oaI  Tinder  the  40  acres  In  which  shafts  liad 
been  buuIl  The  other  320  acres,  or  the  "York 
Farm."  belonged  at  the  time  of  Its  purchase 
by  CkH^ey  and  Holle  to  the  Perry  Natural  Gas 
Company,  in  which  Cooley  and  Holle  had  each 
a  one-sixth  Interest.  Mr.  H.  B.  Stout,  T.  R. 
Pierson,  and  C.  H.  Wigton  also  each  owned 
a  one-sixth  interest  tn  the  Ferry  Qas  Com- 
pany, and  agreed  to  sell  their  Interests  to 
Cooley  and  Holle  for  $5,000  each  of  stocb  of 
the  Dawson  Town  &  Gas  Company;  and  the 
York  form,  of  320  acres,  was  ctmveyed  to 
Cooler  and  Holla  There  were  on  this  farm 
some  gas  wells,  which  were  in  operation  prior 
to  and  about  the  time  of  the  sale  to  Cooley 
and  H(^e.  They  then  gave  two  mortgages 
on  the  620  acres  of  land,— one  of  $20,000  and 
one  of  $5,000,— and  conveyed  It  to  the  defend- 
ant corporation;  it  assuming  and  agreeing  to 
pay  the  incumbrances,  and  Cooley  and  Holle 
recelviug,  as  a  further  consideration  for  the 
transfer  of  the  land  to  the  company,  $240,000 
In  stock,  or  $120,000  each.  Kubn  purchased 
50  shares,  for  which  he  paid  cash,  as  did  also 
C.  D.  Wood  worth;  these  b^ng  the  only 
shares  of  stock  sold  for  which  mraiey  was 
paid  or  received.  Cooley  transferred  $35,000 
worth  of  his  $120,000  aC  stock  to  Woodwrath, 
and  a  like  amount  to  Bartlett.  Holle  trans- 
ferred $35,000  In  stock  to  Kuhn.  and  on  the 
date  when  the  100  shares  which  Kuhn  and 
Woodworth  had  bought  were  issued  to  them, 
re«pectively,  there  was  Issued  to  Bartlett, 
Kuhn,  and  Woodwcu^h,  respectlr^,  $35,000 
•  each  of  the  stock  which  had  belong^  a  part 
to  Cofdey  and  part  to  Holle.  Neither  Wocd- 
•worOk  aor  Knhn  or  Bartlett  paid  any  cash  or 
gave  any  definite  or  fixed  consideration  for 
this  $35,000  worth  of  stock.  Cocdey,  when 
testifying,  stated,  In  relation  to  the  Issue  to 
Woodworth.  in  answer  to  a  qaestJim  by  the 
court,  that  a  part  of  the  conalderatlon  for  the 
isstie  of  the  $35,000  in  stock  to  him  was  that 
he,  Woodworth,  would  subscribe  for  60  shares 
of  stock.  Subeeqoaitly.  during  his  teathnony, 
he  stated  this  was  not  the  fact,  and  that  he 
did  not  think  he  had  so  testified.  All  pai-tles 
agreed  that  these  shares  were  Issued  to  Bart- 
lett, Woodworth.  and  Kuhn  for  assisting  in 
floating  the  institution,  to  aid  In  sdllng  stock, 
In  ludoclnK  parties  to  go  to  Dawson,  and  in- 
vest In  lots  or  property,  or  build  factories,  and 
to  contribute  money  when  needed  In  the  busi- 
ness of  the  corporation.  Kuhn  stated  that 
he  advanced  to  the  company  $7,000,  and 
Woodworth  claims  that  he  ctmtrlbuted  $S,400, 
to  pay  running  expenses  of  the  company,  not 
M  payment  for  or  on  stock,  bat  advances, 


which  they  expected  to  be  repaid  to  them. 
The  defendant  corporatimi  was  organized  In 
Septembw,  1880.  It  continued  Its  various 
operations  for  several  months  afterwards, 
when  It  ceased  active  business,  some  of  the 
parties  testify  for  want  of  funds.  The  $20,- 
000  mortgage  was  foreclosed,  and  on  Feb- 
ruary 28,  1891,  sale  of  the  property  was  made 
by  the  sheriff,  the  sum  realized  being  $16,000. 

The  foregoing  are  some  of  the  facts  and  cir- 
cumstances attendant  upon  and  entering  Into 
the  formation  of  the  defendant  corp<H:atfon. 
There  was  considerable  testimony  on  behalf  of 
defendants  which  it  was  claimed  tended  to 
show  the  good  faith  of  the  members  of  the 
company  In  the  transactions  which  occurred 
at  or  near  the  time  of  its  fwmatlon,  the  pur- 
chase of  the  land,  and  Issuance  of  the  stock  In 
payment  therefor,  and  by  plalntlfts  an  at- 
tempt to  show  the  want  of  good  faith  In  the 
actions  to  which  we  have  Just  alluded.  The 
value  of  the  land  at  the  time  It  was  ccMiveyed 
to  the  corporation  was  also  made  the  subject 
of  testimony  on  behalf  of  either  party  to  the 
case,  but  we  do  not  deem  It  necessary  to 
quote  frtnn  or  summarize  It 

It  Is  urged  that  the  findings  of  the  trial 
court  are  not  sustained  by  the  evidence,  and 
especially  as  to  the  points  in  regard  to  the 
alleged  overvaluation  of  the  property  coa- 
veyed  to  the  corpomtlon  In  iwyment  tor  stock 
of  the  face  value  of  $240,000,  the  knowledge 
which  It  was  claimed  the  parties  who  were 
actors  in  the  f«:mation  of  the  corporation  had 
of  the  excessive  valuation  of  the  land  at  the 
time  It  was  conveyed  to  the  company,  and  the 
stock  issued,  and  their  participation  or  ac- 
quiescence in  the  transaction.  We  have  care- 
fully read  and  considered  all  the  testlmcaiy, 
and,  without  ^tering  upon  a  lengthy  discus- 
sion of,  or  commenting  upon.  It,  we  will  say 
that  we  are  satisfied  that  it  Is  sufficient  to 
support  the  findings  of  the  trial  judge. 

It  Is  further  contended  by  the  able  coun- 
sel for  defendants  that  it  is  not  proved 
that,  in  accepting  the  land  at  the  valuation 
they  did  In  payment  for  the  stock,  they 
were  acting  otherwise  than  in  good  faith 
with  each  other  and  with  the  public,  and 
although  it  may  be  claimed,  and  probably 
truthfully,  that  subseqaent  developments 
disclosed  that  there  was  an  error  of  Judg- 
ment, yet  fraud  in  law  or  In  fact  cannot  be 
imputed;  and  that  In  a  case  similar  to  the 
one  at  bar.  In  order  to  establish  a  basis  for 
a  recovery,  the  law  requires  that  more  than 
proof  of  an  overvaluation  of  property  con- 
veyed or  services  rendered  Id  payment  for 
stock  of  corporations  be  given;  that  it  must 
be  shown  that  the  overvaluation  was  inten- 
tional, and  therefor  fraudulent;  that  what 
the  parties  have  constituted  a  payment  will 
be  treated  as  a  paj'ment  untU  Impeached 
for  fraud,  even  where  the  rights  of  creditors 
are  involved;  that  before  pai'ties  gave  the 
conraratiott  credit,  they  should  have  exam- 
ined its  books,  the  condition  of  Its  affairs, 
and  bow  the  stock  was  paid  for,  and  to 
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what  extent,  and,  not  bavtn?  done  so,  thej 
were  at  fault,— and  a  number  of  authorities 
an  cited  to  sustain  tbe  proiMsltlons  an- 
nounced In  this  coutentfon.  In  some  juris- 
dictions it  Is  provided  by  law  that  stock 
purchased  of  a  corporation  such  as  the  one 
from  the  creation  of  which  this  controversy 
arose  most  be  paid  for  In  money,  In  others, 
that  it  may  be  paid  for  in  money  or  In  prop- 
erty or  labor,  which  tbe  corporation  is  enti- 
tled to  acquire  or  can  use  In  the  furtherance 
or  forwarding  the  purposes  for  which  It  was 
created.  In  some  the  provisions  further  re- 
quire that  tbe  property  or  labor  be  the 
"money's  worth"  at  a  fair  and  reasonable 
value,  and  others  that  property  or  laltor  be 
received  at  its  worth  In  money,  and  In  good 
faith.  In  California  there  is  a  statute  un- 
der which  mining  stock  may  be  purchased 
at  less  than  Its  par  value  without  making 
the  stockholder  liable  for  such  par  value, 
and  custom  seems  to  have  sanctioned  a  simi- 
lar relaxation  of  the  rule  that  par  value  must 
be  paid.  In  re  South  Mountain  Consol.  Min. 
Co.,  7  Sawy.  82.  5  Fed.  408;  Ross  v.  Mining 
Go.  (Minn.)  2d  N.  W.  691,  26  Am.  Law  Reg. 
(N.  S.)  158.  But,  as  said  In  a  note  to  the 
last  mentioned  case,  on  page  Idl:  "Oon- 
clndlng,  with  reference  to  mines.  It  may  be 
laid  down  as  a  general  proposition  that,  In 
tbe  absence  of  a  custom  <a  statute,  share- 
holders In  a  mining  corporation  are  liable 
for  the  par  value  of  shares  subscribed  by 
tbem;  and.  If  a  custom  to  the  contrary  la 
relied  upon  to  ^conerate  a  shareholder  from 
liability,  such  custom  must  be  proved;  It 
will  not  be  judicially  noticed.**  See  cases 
cited.  In  this  state  there  were  no  specific 
requirements  or  restrictions  in  relation  to 
the  manner  of  payment  for  the  stock  pur- 
chased, and  no  doubt  the  land,  being,  such 
as  it  was.  within  the  province  of  the  com- 
pany to  bold  and  appropriate  for  use  In  Its 
business,  could  be  received  in  paymmt  for 
stock.  There  was  no  statutory  requirement 
that  payment  slwuld  be  In  money  or  the 
money's  worth,  but,  without  such  an  en- 
nctment,  we  think  there  is  a  rale  of  honesty  I 
and  fair  dealing,  which  should  and  wlU  be  j 
rccognbsed  by  the  courts,  which  required  It. 
It  Is  tbe  settled  doctrine  In  this  country  that 
"the  capital  stock  of  a  corporation  is  a 
trust  fund,  to  be  preserved  for  the  benefit 
of  coi^rate  creditors,"  and  this  Includes  the 
unpaid  subscriptions  to  such  stock.  It  fal- 
lows that  the  funds  cannot  be  wasted  or 
dissipated,  and  tiiat  ah  acceptance  of  pay- 
ment for  stock  suhseriptlcms  wUch  Is  mere- 
ly simulated,  or  any  other  arrangement  or 
scheme  by  which  something  Is  alloweil  as 
a  payment  of  subscriptions  for  stock,  which 
lacks  tbe  element  of  good  faith,  ;^rlll  not  be 
sufficient  to  and  cannot  Impair  or  work  the 
defeat  of  the  trust  Scovlll  v.  Thayer,  105 
U.  S.  143;  Osgood  v.  King,  42  Iowa,  478; 
Wotherbee  v.  Baker,  »5  N.  J.  Bq.  801.  It 
must  be  true  that  where  a  number  of  per- 
sew  bare  organised  themselves  as  a  body 


corimmte,  and  enter  tbe  business  arena  as 
such,  and  Invite  and  entertain  dealings  on 
the  faith  find  credit  of  a  fund  which.  In- 
creased by  gains  or  decreased  by  losses, 
will  alone  be  available  for  tbe  llqutdatlon 
or  payment  of  debts,  that  tbey  will  be 
held  to  fairness  and  good  faith  In  fnlQIllsE 
the  promise  they  made  to  contribute  to  tbe 
fund  wbich  they  hold  out  to  tbe  business 
world  as  tbe  basis  for  credit.  It  is  upon 
the  faith  of  tbe  amount  of  the  capital  stociL 
either  fully  paid  In,  and  existing  in  the  form 
of  assets  of  the  corporation,  or  to  be  piiltl 
In,  that  tbe  creditor  has  dealt  with  and  al- 
lowed the  coriKiration  to  Incur  the  Uabllitj-, 
or  has  extended  to  It  the  credit;  and  it 
seems  but  just  and  rtgbt  to  require  that  pay- 
ment for  stock  in  other  than  money  be  re- 
quired to  be  made  in  the  money's  worth,  bi 
good  faith  and  tMuesty  of  purpose,  and. 
when  the  drcumstances  and  facts  of  a  sale 
and  purchase  of  stock  disclose  that  there 
has  been  knowingly  less  than  these,  that  it 
shall  not  be  upheld  as  against  creditors,  bat 
the  parties  be  compelled  to  right  what  Is 
wrong,  to  pay  and  make  good  that  whidi. 
through  any  device  or  scheme,  has  been 
withheld.  Upon  the  question  of  the  lia- 
bility of  stockholders  to  creditors  on  stock 
which  bad  been  Issued  for  property  re- 
ceived at  an  overvaluation,  tbe  decisions  of 
the  courts  are  apparently  irreconcilable. 
For  a  review  of  tbem,  see  Glyton  T^and  Od. 
V.  Birmingham  Warehouse  &  EU»rator  Co. 
(Ala.)  9  South.  129.  We  ar«  sntisfled  tbat 
the  weight  of  authority  In  this  country  Is  la 
favor  of  the  doctrine  that  where  any  aprv^ 
ment  Is  made  whereby  stock  Is  knowlnglj 
and  advisedly  losued  as  paid  In  foil,  thoueh 
but  partially  paid  tor.  It  may  be  set  aside  br 
creditors,  and  the  mforcement  of  paynient 
in  full  of  the  subscription  for  the  stock  ob- 
tained, for  the  satisfaction  of  tbe  debts  of 
the  coiporatlon.  This  Is  a  result  of  tbe  doc- 
trine that  the  subscriptions  for  stotA  of  t  * 
corporation  are  a  trust  fund  for  tbe  payment 
of  Its  debts,  which  Is  an  American  doctrine. 
I  and  which  does  not  prevail  In  England, 
i  TayL  Priv.  Corp.  |  658.  note  1. 

It  may  be  conceded  that,  when  the  powM 
existt  to  accept  proiperty  hi  poymnt  for 
stock,  tbe  corporation  and  sntncrtber  may 
agree  upon  tbe  value  of  property  to  be  re- 
ceived In  payment  for  stock.  In  such  man- 
ner as  to  be  binding  upon  creditors,  If  there 
Is  no  considerable  advised  and  deliberate  ex- 
cessive  oTervaluatlon  of  the  property,  ind 
that  the  stockholders  will  not  be  liable  where 
the  valuation  was  tai  good  faith,  alttaooiA  tbe 
pnqperty  may  subsequentiy  prove  to  be  of 
a  less  value  than  that  ^ced  upon  ft.  or  If 
there  was  nothing  move  than  an  honest  mis 
take  of  judgment;  but  "a  gross  and  obrtom 
overvaluation  of  property  would  be  strcnj; 
evidence  of  fraud,"  In  an  action  by  a  cml- 
Itor  to  enforce  a  personal  liability.  Oilt  t. 
Amalgamating  Co.,  119  IT.  S.  343.  7  Sup.  Ct. 
281.   Where  pn^rty  Is  conveyed  to  a  cor- 
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poratlon  as  payment  of  a  subscription  for 
stock,  It  is  Insufficient  to  satisfy  the  llabtH- 
ty  of  suljscrlbers  to  the  creditors  of  the  cor- 
poratlon,  if  there  has  been  a  frandnlent  over- 
valuation  of  the  property,— an  overvaluation 
knowingly  and  advisedly  made.  The  pro[>- 
erty  pwrfTered  and  received  as  payment  must 
tie  of  such  a  value  as  to  uinke  It  of  the  mon- 
fy's  worth  stated  in  the  subscription,  at  a 
valuation  made  in  good  faith,  In  an  exercise 
of  Judgment  honestly  and  fairly  directed. 
Williams  V.  Evans,  87  Ala.  725,  0  South.  702. 
It  will  be  sufficient  to  Impeach  the  transac- 
tion to  prove  that  the  stock  issued  and  de- 
livered to  the  subscriber  exceeded  in  amount 
tlie  value  of  the  property  conveyed  to  the 
foi-poratloa  In  payment  for  the  stock;  that 
the  parties  to  the  transaction  of  sale  and 
purchase  of  the  stock  knowingly  and  advis- 
edly plac-ed  such  overvaluation  upon  it;  that 
there  was  paid  in  stock  tor  It  an  amount  the 
par  value  of  which  was  known  to  be  more 
than  the  actual  value  of  the  property.  Tube- 
Works  Co.  V.  Gilfillan,  124  N.  Y.  302,  2ii  N. 
E.  538;  Wetherbee  r.  Baker,  35  N.  J.  Eq. 
501;  Osgood  V.  King,  42  Iowa,  478;  Carbon 
Co.  V.  Mills,  78  Iowa,  400,  43  N,  W.  290; 
Jackson  v.  Traer.  04  Iowa,  469,  20  N.  W.  704; 
Bailey  v.  Coke  Co.,  60  Pa.  St.  3^4;  Thayer 
V.  Mining  Co.,  40  III.  App.  346;  Elyton  Ijind 
Co.  T.  Birmingham  Warehouse  &  Elevator 
Co.,  92  Ala.  407,  9  South.  129;  Leucke  t. 
Tredway,  45  Mo.  App.  507;  Crawford  v. 
Hohrer,  59  Md.  599;  Northwestern  Mut.  I-lfe 
Ids.  Co.  t.  Cotton  Exchange  Real  Estate  Co., 
40  Fed.  22;  ScovUl  v.  Thayer,  105  U.  8.  143. 
The  trial  conrt  established  by  Its  findings 
that  the  facts  of  the  present  case  brought  It 
within  the  foregoing  rules,  and  there  was 
sufficient  testimony  to  support  the  flndlngs. 

It  Is  urged  that  these  parties  creditors,  be- 
fore they  gave  credit  to  the  corporation, 
should  have  examined  the  books  of  the  com- 
pany, and  ascertained  whether  appellants 
bod  paid  in  full  for  the  stock,  or  in  what 
manner  the  payment  had  been  made,  and. 
having  failed  to  do  so,  cannot  now  complain 
or  be  heard;  and  cases  are  cited  iu  support 
of  this  protiosition.  In' Cook,  Stock.  Stockh. 
Sc  Corp.  lisw,  I  199,  It  to  said;  "The  public, 
in  dealing  with  a  corporation,  has  the  right 
to  assume  that  its  actual  capital  In  money 
i»r  money's  worth  Is  equal  to  the  capital 
utock  which  it  purports  to  have,  unless  It 
has  been  Impaired  by  business  losses."  We 
think  the  true  rule  to  be  that:  "Entries  in 
the  books  of  a  corporation  are.  as  a  general 
lule,  competent  evidence  of  the  proceedings 
of  the  corporation,  and  of  the  acts  and  votes 
of  its  officers,  transacted  at  official  meetings; 
but  such  entries  are  not  notice  to  third  per- 
sons of  the  acts  or  resolutions  entered  upon 
Its  minutefl.  As  to  third  persons,  the  books 
of  a  con>oratIon  are  private  books,  and  such 
liersons  are  not  chargeable  with  knowledge 
■>f  matters  there  recorded,  any  more  than  a 
third  person  would  be  chargeable  with 
knawledge  of  entries  made  against  him  in 


the  books  of  a  private  person.    1  GreenL  Et. 

5  493;  1  Whart  Ev.  {  662;  Haynes  v.  Brown, 
36  N,  H.  545;  Marriage  t.  Lawrence,  3  Bam. 

6  Aid.  142;"  Wetherbee  v.  Baker,  supra. 

It  is  claimed  that,  upon  the  abandonment 
of  the  alleged  statutory  default  in  respect  to 
publication  of  notice,  the  petition  did  not  . 
state  a  cause  of  action;  that  there  was  no 
sufficient  allegation  of  fraud.  We  think  the 
petition  as  amended  by  leave  of  the  court, 
sufficiently  stated  and  charged  fraud  (Xortb- 
western  Mut  Life  Ins.  Co.  v.  Cotton  Ex- 
change Real  Estate  Co.,  46  Fed.  22).  aud  the 
amendment  and  Its  allowance  were  entirely 
proper,  under  the  provisions  of  the  Code. 

Complaint  Is  also  made  of  the  ruling  of 
the  trial  conrt  In  sustaining  an  objection  to 
an  Interrogatory  propounded  to  one  of  ap- 
pellants during  bis  examination  as  a  wit- 
ness. No  statement  or  offer  of  proof  was 
made,  and  we  cannot  bold  that  the  objec- 
tion was  wrongfully  sustained.  McMillan 
V.  Malloy,  10  Neb.  235,  4  N.  W.  1004;  Stau- 
ton  Co.  V.  Canfield,  10  Neb.  388,  6  N.  W. 
465;  Sleber  v.  Welden,  17  Neb.  584.  24  N. 
W.  215.  The  Judgmen1»of  the  district  court 
Is  affirmed.  Affirmed. 

KAGAN,  C  dissents.  [See  tu  N.  W.  lOHn,} 


MONROE  V.  REID  et  al. 

(Supreme  Court  of  Nebraska.   Not.  8,  1895.) 

Joining  Appeal  and  Writ  of  Error — Ahikik 
IKO  Plkadino-^urt  Trial— Fbaodctlbn* 
Con  VET  ASOES— Plea  ik  Adatbhkst. 

1.  A  case  will  not  be  cooBid^ed  in  this  court 
as  both  an  appeal  and  a  proceeding  in  error.  A 
party  moat  elect  which  remedy  he  will  pursue, 
and,  having  filed  a  petition  in  error,  must  be 
presumed  to  have  selected  that  remedy. 

2.  The  amended  petition  in  this  case  does 
not  state  a  new  and  different  cause  of  artion  from 
that  set  forth  in  the  original  petition,  and  objec- 
tions to  it  on  that  ground  were  properly  over- 
ruled to  the  trial  court. 

3.  This  action,  as  disclosed  by  the  pleadlogs,  ■ 
was  to  set  aside  an  alleged  fraudulent  transfer 
of  property,  and  reach  and  appropriate  to  the 
liayment  of  judnments  against  the  debtor  his 
moneys  or  property  claimed  to  have  been  con- 
cealed, and  was  equitable  in  its  pature,  and  tri- 
alile  by  the  court  without  the  intervention  of  a 
Jury. 

4.  The  right  to  such  an  equitable  action  ex- 
isted prior  to  the  enactment  of  the  stutute  pro- 
viding for  proceedings  in  aid  of  exocation.  and 
still  exists.  The  statutory  remedy  did  not  super- 
sede or  destroy  It. 

5.  The  evidence  examined,  and  held  soffideDt 
to  smiport  the  findings  of  the  trial  court, 

6.  In  trinlH  of  fart  to  the  court  without 
the  interrentioD  of  a  jury.  If  sufiicient  competent 
eridence  Is  admitted  to  sustain  the  findings  of 
the  court  the  case  will  not  be  reversed  on  the 
ground  of  the  admission  of  Immaterial  and  In- 
coui|M>t<>nt  evidence. 

7..Th^plea  in  abatement  of  anoth»  action 
Deading  iiV  the  same  court  between  the  same 
parties,  regarding  the  same  subject-matter,  and 
in  which  the  relief  sought  is  practically  the  same, 
is  a  good  defen»e  to  a  second  action,  and  the 
fact  that  one  is  an  action  at  law,  and  the  other 
in  equity,  is  immaterial. 

8.  To  constitute  a  good  defense,  however, 
it  is  necessary  for  the  party  seeking  tbs  abata- 
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taent  of  the  present  actioD.  by  reason  of  the 
pendency  of  tnat  already  commeaced,  to  plead 
and  prove  the  connection  of  the  former  action  to 
the  same  Bubject-matter,  the  relations  of  the  par- 
tics  therein  to  be  the  same  as  that  In  the  case  in 
which  the  plea  is  interposed,  and  that  tiie  relief 
sought  is  practically  identical  with  tiiat  KWght 
in  the  second  action. 
(BrllBbiis  b7  tiie  Court) 

Error  to  and  appeal  from  district  coart, 
Dodge  county;  Marshall,  Judge. 

Action  by  Beld,  Murdock  &  Co.  and  others 
against  E,  H.  Monroe  and  others.  PlalntUtB 
had  judgmrat,  and  defendant  Monroe  brings 
error,  and  appeals.  AfHnned. 

D.  B.  Carey  and  B.  F.  Gray,  for  plalntm  in 
error  and  appellant.  H.  J.  Wbltmore,  Fred 
W.  Vaughan,  and  Montgomery,  Charlton  & 
Hall,  for  defendants  fn  error  and  appellees. 

HARRISON,  J.'  On  the  Ist  day  of  April, 
A.  D.  1892,  the  defendants  In  error  filed  a  pe- 
tition In  the  district  ccfbrt  of  Dodge  county, 
in  which  was  stated  the  business  in  which 
each  was  engaged  dm*liig  the  occurrences  and 
circumBtances  set  forth  In  the  pleadhog,  con- 
nected with  the  elements  of  the  cause  of  ac- 
tion. That  Reld,  Murdock  &  Co.,  during  the 
time  one  Frank  H.  Scott  was  In  business  as 
stated,  sold  to  him,  on  credit,  quantities  of 
goods  and  merchandise,  and  on  December 
18, 1891,  obtained  two  Judgments  against  him 
for  the  amounts  of  their  bills,— one  for  $012,- 
87,  and  one  for  ^1.90,— upon  which  execu- 
tions were  ther^ter  Issued,  which  on  De- 
cember 19, 1891,  were  returned  unsatisfied,  for 
want  of  property  of  the  Judgment  debtor  on 
which  to  levy.  That  proceedings  In  aid  or 
execution  were  instituted,  and  B.  H.  Monroe 
was  summoned  to  appear  therein  and  answer. 
It  was  further  recited  that  Raymond  Bros.  & 
Co.  had  an  account  against  Frank  H.  Scott 
In  the  sum  of  $541.27;  the  Lincoln  Packing  & 
Provision  Company,  a,  balance  due  on  account 
In  the  sum  of  $8S.08;  Z.  T.  Leftwich,  an  ac- 
count, in  amount,  $516, — each  of  which  was, 
by  the  par^  to  whom  it  was  due,  prosecuted 
to  Judgment,  execution  issued,  and  returned 
unsatisfied,  "No  property  found,"  and.  In  pro- 
ceedlngs  in  aid  of  execution,  E.  H.  Monroe 
had  been  authmoned  to  appear  and  answer. 
That  on  September  30,  A.  D.  1891,  Frank  H. 
Scott,  one  of  defendants,  was  married  to  the 
daughter  of  E.  H.  Monroe,  another  of  de- 
fendants. And  It  was  further  aveixed:  "That 
on  the  14th  day  of  July,  1891,  the  said  de- 
fendant Frank  H.  Scott,  being  then  the  own- 
er of,  and  In  [KMsession  of,  a  stock  of  goods, 
wares,  merchandise,  and  fixtures,  to  the  value 
of  upwards  of  $8,000,  and  b^ng  fully  aUe  to 
pay  all  of  bis  Indebteduess,  and  being  Indebt- 
ed to  these  plaintiffs  as  aforesaid,  and  to  di- 
vers other  persons  in  large  amoui^,  did,  for 
the  purpose  of  hindering  and  dellrrlag  these 
plaintiffs  and  others  of  his  creditors  In  the 
collection  of  their  demands,  and  unlawfully, 
willfully,  and  fraudulently  designing  to  cheat 
and  defraud  these  plaintiffs  In  the  collection 
of  tbelr  demands,  the  said  Frank  H.  Scott  on 


said  day  sold  and  conveyed  to  his  said  father- 
in-law,  the  said  defendant  E.  H.  Monroe;  the 
whole  of  said  stock  of  goods,  wares,  mer- 
chandise, and  flxtares,  and,  as  plaintiffs  are 
informed  and  believe,  received  therefor  from 
the  said  E.  H.  Monroe  the  sum  of  $3,700  in 
money,  in  cash  In  hand,  and  three  promissory 
notes  of  the  said  E.  H.  Monroe,  payable  to 
the  order  of  said  Frank  H.  Scott,  and  dated 
July  14,  1891,  as  follows:  One  note  for 
$1,000,  due  In  sixty  days  from  date;  one  note 
for  $1,300,  due  In  ninety  days;  and  we  note 
for  $1,000,  due  In  four  months  from  date.— 
each  of  said  notes  bearing  Interest  from 
date  at  the  rate  of  eight  per  cent  per  annum. 
That  shortly  after  the  said  sale  and  convey- 
ance aforesaid  the  said  Frank  H.  Scott,  with 
fraudulent  Intent  and  purpose  as  aforesaid, 
and  for  the  purpose  of  placing  the  said  notes 
and  money  so  received  beyond  the  reacn  of 
these  plaintiffs  and  others  of  his  creditors, 
secretly  departed  from  the  city  of  Fremont, 
and  went  to  the  state  of  Colorado,  taking 
with  him  the  said  notes  and  money.  That  he 
was  soon  followed  to  said  state  of  Colorado 
by  his  father,  the  said  defendant  Pllney  Page 
Scott,  and  that  said  notes  were  bj  the  said 
Frank  H.  Scott  placed  la  the  poaseBalon  and 
keeping  of  said  PUney  Page  Scott,  la  the  city 
of  Denver;  and,  as  plaintiffs  are  informed 
and  believe,  the  second  and  third  of  said 
notes  are  still  in  the  possession  of  said  Pliney 
Page  Scott  Plaintiffs  further  say  tiiat  they 
are  Informed  tliat  the  aaid  Pliney  Page 
Scott  now  pretends  to  be  the  owner  ot  said 
two  notes,  and  refuses  to  return  the  same  to 
the  said  Frank.  H.  Scott  These  plaintiffs 
aver  that  the  said  Pllney  Page  Scott  knew 
at  the  time  of  said  sale  that  the  same  was  be- 
ing made,  aud  that  the  said  Frank  H.  scott 
was  indebted  as  aforesaid,  and  that  the  oed- 
itors  of  said  Frank  H.  Scott  had  not  been 
paid.  That  said  notes  were  delivered  to  him 
without  consideration,  and  for  the  fraiHinleiit 
purpose  aforesaid.  And  tliat  Pliney  Page 
Scott  has  no  light,  title,  or  interest  In  or  to 
said  notes.  Plaintiffs  further  say  that,  as 
they  are  Informed,  the  defendant  C.  B.  Mot- 
row  dalms  some  interest  In  said  notes*  or.  tf 
he  makes  no  such  claim,  that  he  claims  por- 
sMsIon  thereof,  but  these  plaintlflCs  alleee 
that  if  the  said  C.  B.  Morrow  has  said  notes 
in  his  possession,  they  are  beld  by  him  fraud- 
ulently, and  without  consideration  on  his  part, 
and  with  knowledge  on  his  part  of  the  fraud- 
ulent Intent  as  aforesaid  of  the  defendant 
Frank  H.  Scott  \o  cheat  and  defraud  t&e 
plaintiffs  and  his  other  creditors  by  placing 
the  notes  beyond  their  reach.  PlalntiSp  fur- 
ther say  that  the  defendant  E.  H.  Monroe 
now  refuses  to  pay  the  said  notes  to  the  said 
Frank  H.  Scott,  or  to  pay  the  proceeds  tbere- 
of  to  these  plaintiffs  Into  court  to  be  aK>U«<l 
to  the  payment  of  plaintiffs'  said  Jodgmeat:  . 
that  the  said  Frank  H.  Scott  is  wlioliy  Insol- 
vent and  has  no  property  liable  to  execotioo. 
to  satisfy  said  Judgmenta,  and  these  puus- 
tUCs  are  without  adequate  relief  at  law.  and 
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that  the  fond  In  the  hands  of  the  said  K.  H. 
Monroe,  and  due  on  the  said  notes.  Is  all  the 
property  of  said  defendant  Frank  u.  iscott, 
out  of  which  plaintiffs'  said  Jndgmenta  can  be 
satisfied."  Hie  prayer  of  the  petition  was 
as  follows:  "These  plaintiffs  therefore  pray 
Judgment  against  the  said  E.  H.  Monroe  for 
the  amount  of  their  aald  judgments,  Interest, 
and  costs.  That  the  said  Pliney  Page  Scott 
and  C.  B.  Morrow  be  required  to  bring  said 
notes  Into  court,  that  the  same  may  he  can- 
celed, and  that  the  said  £.  H.  Monroe  be  en- 
Joined  from  paying  the  said  notes  to  the  said 
Frank  H.  Scott,  or  to  PUney  Page  Scott,  or 
C.  B.  Morrow,  or  to  any  person  whomaoever, 
until  the  further  order  of  this  court,  and  that 
the  said  Frank  H.  Scott  be  enjoined  from  dis- 
posing of  the  said  notes,  and  from  canceimg 
or  destroying  the  same.  That  said  notes  be 
decreed  to  be  the  property  of  said  defendant 
Frank  H.  Scott,  and  the  proceeds  thereof  lia- 
ble to  the  payment  of  plaintiffs'  said  Judg- 
ments, with  Interest  and  costs  thereof.  And 
plaintiffs  fuither  pray  for  such  other  and  fur- 
ther relief  as  may  be  just  and  equitable." 

A  temporary  Injunction  was  allowed,  and 
the  required  bond  filed  and  approved.  E.  H. 
Monroe  filed  an  answer,  In  which  the  alle- 
gations of  the  petition  in  relation  to  defend- 
ants in  error,  the  business  in  which  they 
were  respectively  engaged,  the  existence  of 
the  indebtedness  of  Frank  H.  Scott  to 
each,  the  Judgments  obtained,  the  Issuance 
and  return  of  the  executions,  and  the  insti- 
tution of  the  proceedings  In  aid  of  execu- 
tion, were  admitted;  and  It  was  stated,  In 
relation  to  the  supplemental  proceedings, 
that  in  all  the  cases  the  answers  had  been 
made,  and  the  answering  party  discharged, 
except  In  that  of  Z.  T.  Leftwlch,  of  which  It 
was  alleged  there  bad  been  no  hearing.  The 
marriage  of  Scott  and  Monroe's  daughter  Is 
stated  to  have  occurred  December  30,  ISOl, 
and  not  of  date  September  30, 1801,  as  plead- 
ed In  the  petition.  The  purchase  of  the  stock 
of  goods  by  Monroe  for  the  consideration  of 
$7,000,  the  cash  payment,  and  execution  and 
delivery  of  notes  for  the  balance,  are  ad- 
mitted; but  It  Is  denied  that  the  goods  were 
worth  more  than  the  amount  for  which  they 
were  sold,  and  It  Is  further  denied  that  the 
sale  was  made  to  hinder,  delay,  or  defraud 
creditors  of  Scott,  or  to  che^t  them,  or  that 
there  was  any  fraud,  secrecy,  or  conspiracy 
connected  with  the  placiog  and  keeping  the 
money  paid  and  notes  delivered  as  a  consid- 
eration for  the  sale  of  the  goods  to  Monroe. 
Hie  allegations  of  the  petition  as  to  Scott's 
inflolrency  are  also  denied,  and  It  is  further 
pleaded:  "This  answering  defendant  al- 
leges: That  his  purchase  price  of  said  stock 
of  goods  of  Frank  H.  Scott  was  ^7,000,  and 
on  said  purchase,  about  July  14,  1891,  he 
paid  said  Scott  $3,700  In  cash,  and  delivered 
him  his  three  negotiable  promissory  notes,— 
one  for  $1,000,  due  In  sixty  days  from  date, 
and  one  for  $1,300,  due  in  ninety  days  from 
that  dat^  and  one  for  $1,000,  due  In  four 


months  from  date,— each  bearing  Interest  at 
eight  per  cent  from  date.  That  said  sixty- 
day  note  this  answering  defendant  paid  to 
said  Scott  shortly  before  due,  and  took  the 
same  up.  That  the  other  two  of  said  notes 
this  answering  defendant  on  March  28, 1892, 
paid  to  C.  B.  Morrow,  who  was  Uien,  and 
from  before  either  of  them  became  due  had 
been,  the  owner  and  bolder  of  them,  for 
value,  and  upon  said  payments  said  answer- 
ing defendant  took  up  aald  two  notes;  and 
this  answering  defendant  owes  nothing  on 
said  purchase,  and  did  not  owe  anythiug  on 
said  purchase  at  the  commencement  of  this 
action.  This  answering  defendant  denies 
each  and  every  allegation  In  said  petition 
not  above  admitted."  The  reply  to  this  an- 
swer was  In  effect  a  general  denial  of  all 
new  matter  stated  In  the  answer.  The  de- 
fendants In  error  made  application  to  file  an 
amended  petition,  which  was  objected  to  by 
plaintiff  In  error  on  the  following  grounds: 
"(1)  Said  proposed  amended  petition  sets  up 
a  new  and  different  cause  of  action  from 
that  set  up  in  the  Mrlglnal  petition.  (2)  Said 
proposed  amendment  sets  up  matter  Irrele- 
vant to  the  matter  set  up  In  the  original  pe- 
tition, and  in  no  way  an  amendment  of  the 
original  petition,  and  sets  up  matter  not 
triable,  except  at  law,  to  a  jury.  (3)  Said 
proposed  amend  (id  petition  Is  an  abandon- 
ment of  the  original  cause  of  action,  and  an 
attempt  to  set  up  a  new  cause  of  actlcm, 
triable  to  a  Jury,  at  law.  In  place  of  the  equi- 
table cause  of  action  originally  set  up.  (4) 
Said  i>roposed  amended  petition  Is  filled  with 
Irrelevant  matter,  redundant  matter,  sur- 
plusage, and  Its  allegations  are  Indefinite 
and  uncertain,  and  several  different  causes' 
of  action  are  not  separately  stated  and  num- 
bered." 

The  objections  were  overruled,  and  the  de- 
fendants In  error  allowed  to  file  the  amend- 
ed petition.  A  motion  was  then  filed  for 
plaintiff  In  error  to  strike  the  amendment 
from  the  files,  which  was  overruled.  The 
allegations  of  the  amended  petition  in  re- 
gard to  the  accounts  of  defendants  in  error 
against  Frank  H.  Scott,  the  obtaining  Judg- 
ments, issuance  and  return  of  executions, 
proceedings  in  aid  of  the  executions,  and  the 
relationship  between  Frank  H.  and  Pliney 
Page  Scott,  £.  H.  Monroe,  and  G.  B.  Mor- 
row, etc.,  were  similar,  and  In  effect  the 
same  as  the  original  petition;  and  it  was 
further  pleaded:  "These  plaintiffs  further 
allege  that  on  the  14th  day  of  July,  1801,  the 
said  Frank  H.  Scott  was  the  owner  of,  and 
in  possession  of,  a  stock  of  goods,  wares, 
merchandise,  and  fixtures,  of  the  value  of 
upwards  of  $8,000,  and  was  solvent,  and 
fully  able  to  pay  all  his  Indebtedness  In  full. 
(12)  Plaintiffs  further  allege  that  on  or  about 
the  said  14th  day  of  July,  1891,  the  saUl  de- 
fendants Frank  H.  Scott,  E.  H.  Monroe,  and 
Pliney  Page  Scott  entered  Into  an  unlawful 
and  fraudulent  conspiracy  and  combination 
to  defraud  these  plaintiffs,  and  others  of  the 
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4.>redltor8  of  the  said  Frank  H.  9cott,  and  to 
binder  and  delay  them  In  the  collection  of 
their  demands  against  the  said  Frank  H. 
Scott.  (13)  That,  In  pursuance  of  the  said 
tinlawful  and  fraudulent  conspiracy  and 
-combination  against  the  rights  of  these 
plaintifts,  the  said  Frank  H.  Scott  did  on 
said  14tb  day  of  July.  1801,  falsely  pretend 
to  sell  and  transfer  his  said  stock  of  goods, 
wares,  merchandise,  and  fixtures  to  the  said 
H.  Monroe,  and  the  said  E.  H.  Monroe 
4lld  falsely  pretend  to  purchase  the  same, 
itnd  did  take  immediate  poseesston  of  the 
-ftime,  and  has  since  sold  and  disposed  of  the 
same,  and  received  and  still  holds  the  pro- 
■ceeds  of  the  said  sale.  (14)  That  It  Is  claim- 
■ed  by  said  defendants  that  said  pretended 
sale  was  for  the  sum  of  $7,000,  and  that 
¥3,700  of  said  consideration  was  paid  by 
fiiald  E.  H.  Monroe  to  said  Scott  in  cash,  and 
that  $3,300  of  said  pretended  consideration 
was  in  three  promissory  notes  of  said  Mon- 
roe, as  follows:  One  for  $1,000,  due  In  sixty 
■days  from  date;  one  for  $1,300,  due  In  nine- 
ty days  from  date;  and  one  for  $1,000,  due 
-In  one  hundred  and  twenty  days  from  date, 
—all  bearing  Interest  from  date  at  the  rate 
of  eight  per  cent,  per  annum.  (15)  Plaintiffs 
Yuither  aver  that  in  pursuance  of  said  un- 
lawful and  fraudulent  conspiracy  and  com- 
*btnatIon,  and  to  carry  the  snme  Into  effect, 
ehe  said  Frank  H.  Scott  did  shortly  after  the' 
-said  pretended  sale  secretly  depart  from  the 
said  dty  of  Fremont,  and,  as  plaintiffs  have 
since  leanied,  went  to  the  state  of  Colorado, 
and  took  up  his  residence  with  the  defend- 
ant Morrow;  that  shortly  thereafter  the  said 
-defendant  Pllney  Page  Scott  also  secretly 
left  the  city  of  Fremout,  and,  as  plaintiffs 
liave  since  learned,  also  took  up  his  residence 
with  defendant  Morrow,  In  the  city  of  Den- 
*-er.  (16)  That  It  Is  now  claimed  by  the 
said  defendants  that  the  said  notes  so  al- 
leged to  have  been  executed  by  the  said 
Monroe  were  by  the  said  Frank  H.  Scott 
taken  to  the  city  of  Denver  and  there  dellv- 
•cred  to  the  defendant  Pllney  Page  Scott, 
who  it  Is  alleged  thereupon  sold  and  dellr- 
-ered  two  of  the  said  notes  to  the  said  de- 
fendant Morrow,  who  now  claims  to  be  the 
■owner  and  holder  thereof.  These  plaintiffs 
'ttver  that,  if  any  such  notes  were  executed 
and  delivered  by  the  defendant  Monroe  to 
the  defendant  Frank  H.  Scott,  that  the  same 
were  executed  and  delivered  for  the  punx'Be 
of  cheating  and  defrauding  these  plaintiffs 
and  others  In  the  collection  of  their  de- 
mands, and  that  If  said  notes  were  taken  to 
Denver,  and  delivered  to  the  said  Morrow, 
tliat  the  same  was  done  for  the  purpose  of 
carrying  out  said  fraudulent  Intent;  that 
said  notes  were  transferred  for  no  consid- 
•eratlnn,  and  were  taken  by  said  Morrow 
with  full  knowledge  of  said  fraudulent  In- 
tent, and  for  the  purpose  of  aiding  and  abet- 
ting the  perpetration  of  the  said  fraud;  that 
the  said  :Moitow  was.  at  the  time  of  the  al- 
leged purchase  of  the  said  notes  by  him,  em- 


ployed as  a  railroad  conductor  on  the  B.  ft 
M.  Railroad;  was  a  man  of  no  means,  and 
wholly  unable  to  purchase  the  said  notes 
and  pay  the  consideration  claimed  to  bare 
been  paid  therefor;  that  the  said  Plinej- 
Page  Scott  was  a  man  of  no  meana;  said 
notes  were  placed  In  his  possession  without 
consideration,  and  solely  for  the  purpose  of 
carrying  out  said  fraudulent  conspiracy  and 
combination,— of  all  of  which  the  said  Plln- 
ey Page  Scott  was  fully  Informed.  (ITi 
Plaintiffs  further  allege  that  the  defendant 
E.  H.  Monroe  now  refuses  to  pay  the  mhl 
notes  given,  or  alleged  to  have  been  given, 
to  the  said  Frank  II.  Scott,  or  to  apply  tlif 
proceeds  of  said  notes  to  the  payment  of 
these  plaintiffs'  claims,  or  to  pay  said  mon- 
ey Into  court  for  said  purpose;  that  the  said 
Frank  H.  Scott  Is  wholly  Insolvent,  and  has 
no  property  liable  to  execution  to  sattxf; 
said  Judgments,  and  these  plaintiffs  are 
without  adeiiuate  relief  at  law;  aud  that  the 
fund  In  the  bands  of  the  said  E.  H.  Monroe 
alleged  to  be  due  on  said  notes  Is  all  the 
property  of  said  Frank  H.  Scott  out  of 
which  these  plaintiffs'  said  Judgments  cao 
be  satisfied." 

The  prayer  for  relief  did  not  differ  materi- 
ally from  that  of  the  original  petition.  Tlw 
answer  of  Monroe  to  the  amended  pedtioo  con- 
tained admissions  of  such  ftcts  as  had  been 
alleged  in  the  original  petition  and  admlttn) 
by  the  answer  thereto,  and  they  need  not  be 
restated  here  In  detail.  It  pleaded  afBrmatire- 
It  the  purchase  of  the  stock  of  goods  by  Mon- 
roe for  a  consideration  of  $7,(XK);  the  payment 
of  a  portion  thereof  In  cash,  and  ttae  execu- 
tion of  the  notes  for  the  amount  of  the  bal 
ance;  that  such  purchase  and  sale  were  in 
good  faith;  and  denied,  either  generally  or 
specifically,  all  allegations  of  the  amended 
petition  In  reference  to  conspiracy,  fraud,  in- 
tention to  hinder,  delay,  or  defmnd  creditors, 
as  connected  with  the  sale  of  the  goods,  tbe 
money  paid  therefor,  the  notes,  or  th^  de- 
livery from  Frank  H.  Scott  to  the  father. 
Pllney  Page  Scott,  and  by  bim  to  Morrow,  er 
lack  of  consideration  for  any  or  all  ot  them; 
and  stated  affirmatively  bis  payment  of  one  of 
the  notes  to  Frank  H.  Scott,  and  on  Ha  rob 
28,  1892.  of  the  other  two  to  C.  B.  McsTow. 
and  further  as  follows:  "And,  for  a  secfud 
ground  of  defense  and  answer  to  the  amraided 
petition,  defendant  E.  H.  Monroe,  answerinj; 
for  himself  only,  states  that  as  to  the  ptaln- 
tlffs,  Reld,  Murdock  ft  Co.,  that  t^ey  have  an- 
other action  pending  in  this  court  berwwD 
themselves  and  Frank  H.  Scott,  In  which  they 
caused  a  large  portion  of  tbe  said  goods  BoM 
by  Scott  to  Monroe  to  be  attached  to  saHrfy 
their  Judgment  set  up  In  said  amended  peti- 
tion, and  that  tlils  answering  defendant  there- 
after commenced  a  replevin  action  In  thb 
court,  and  therein  replevied  said  attacbe<l 
goods,  and  gave  the  usual  redelivery  boa>1 
thereupon,  and  said  replevin  action  is  stfU 
pending  iu  this  court,  imdetertnlned,  and  raid 
plaintiff  ought  not  to  be  allowed  to  maintain 
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this  action.  For  a  ^rd  ground  of  defense 
and  answer  to  tlie  amended  petition,  tbe  said 
E.  H.  Monroe,  for  bbnaelf  only,  states  that 
tbe  gamisbee  proceedings  and  proceedings  In 
aid  of  execntlon  commenced  agaloBt  him  by 
the  said  several  plaintiffs  as  alleged  in  said 
amended  petition  hare  been  fully  heard  and 
^termlned  in  the  courts  where  tbe  same  were 
vending,  and  each  and  all  of  said  proceedings 
and  garnishments  hare  been  duly  disn^ssed, 
and  this  answering  d^endant  duly  discharged 
therefrom  and  in  the  premises,  and  the,  mat- 
ters embraced  In  this  action  hare  been  fully 
determined  In  said  gamtshee  and  aid  of  exe- 
cutlon  proceedings,  on  the  merits,  and  this 
auswolng  d^endant  duly  discharged  in  the 
premises,  and  therefore  tbe  plalntlCE  ought  not  j 
to  be  pcnmltted  to  maintain  this  action." 

When  the  case  was  called  for  trial  a  jury  , 
trial  was  demanded  for  plaintiff  In  error.  This  | 
was  refused,  and  an  exception  noted.  The 
result  of  the  trial  was  a  finding  and  judgment 
against  Monroe,  and  he  has  brought  the  case  j 
to  this  court  for  review.  A  motion  for  new  i 
trial  was  filed  In  the  district  court,  and  a  pe-  ^ 
titkm  In  error  filed  with  tbe  record  hi  this 
<?ourt  Tbe  case  was  ona  which  could  have  ; 
heen  appealed,  and  counsel  for  plaintiff  in  | 
«rror,  judging  from  a  statement  in  tbe  brief 
filed,  Tlew  the  case  as  here  by  am)eal  and  by 
fjroceedlngs  In  error,  and  that  it  can  be  so 
■considered.    "This  course  Is  not  permlsdUe. 
A  party  must  elect  which  remedy  to  pursue, 
and,  baring  filed  a  petition  in  error,  she  must 
tx  presumed  to  bafe  selected  that  remedy. 
The  case  will  therefore  be  treated  as  a  pro-  [ 
oeedlng  In  error."  Woodard  t.  Balrd,  43  Neb.  | 
311,  ai  N.  W.  612.  I 

The  question  to  which  we  will  next  direct  : 
our  attention  te,  did  the  trial  court  err  IH  over-  - 
ruling  the  objections  to  the  amended  petition, 
or  did  it  state  a  new  and  different  cause  of 
action  than  was  pleaded  in  the  original  peti- 
tion? We  do  not  think  so.  In  the  original 
petition  the  sale  of  the  stock  of  goods  was  ai- 
lesed  to  be  fraudulent  as  to  creditors,  and  It 
was  further  set  fwth  that  Frank  H.  Scott,  PHn- 
«y  Page  Scott  (his  fiither),  and  G.  B.  Morrow 
<a  bruther-in-law)  were  seeking  to  secrete  and 
dispose  of  the  money  or  other  proceeds  of  the 
sale,  tliftt  It  coold  not  be  reached  by  the  cred- 
itors of  Frank  H.  Scott,  or  appropriated  to 
the  payBKUt  his  debts.  In  the  amended  pe- 
tition the  same  elements  were  included  in  the 
•fanse  -of  action,  the  statements  In  the  plead- 
ing concerning  them  being  somewhat  ampli- 
fied, and  It  was  further  alleged  that  the  ap- 
liarent  transfer  of  the  goods  to  Monroe,  and 
fads  taking  possession  of  them,  and  the  pre- 
tended sale  to  him,  were  but  acts  in  fnrther- 
anoe  of  tbe  main  design,— tbe  defrauding  of 
the  «nditocB  of  Frank  H.  Scott,  In  whlcli 
Monroe  was  acttvcAy  co-c^rattng.  This  did 
not  chai^  the  cause  of  action,  nor  was  a  new 
one  stated.  The  matters  complained  of  tn  each 
petition  were  the  simulated  sale  and  transfer 
of  the  stock  of  goods,  and  the  consequent  frand 
vpM  the  cseditotB. 


Another  question  Is,  did  the  trial  court  err 
In  refusing  tbe  demand  of  plaintiff  in  error  for 
a  jury  trial?  The  acticm,  as  disclosed  by  the 
petition  and  Issues  presented  by  the  pleadings 
at  the  time  this  point  was  raised  and  decided, 
was  one  to  set  aside  an  alleged  frauduleui 
transfer  or  sale,  and  to  reach  and  appropriate 
to  tbe  payment  of  the  Judgments  against  the 
debtor  his  money  or  property,  wlilch  ft  was 
claimed  was  by  certain  devices  concealed  so 
that  It  could  not  be  made  available  for  such 
purpose  by  tbe  ordinary  methods,  and  was 
equitable  in  its  nature,  and  hence  triable  by 
the  court  without  the  InteiTentlon  of  a  ^ury. 
It  is  urged  that  tbe  defradants  In  error  could 
bare  obtained  fidl  relltf  under  the  proceed- 
ings tn  aid  of  execution.  Tbe  record  dlackwea 
that  the  supplementary  proceedings  were  pros* 
ecuted  so  far  as  to  obtain  the  answer  of  Mon- 
roe, after  which  tbe  court  discharged  him;  and 
It  is  claimed  that  tbe  defendants  In  ernu:.  In 
further  pursuance  of  the  statutory  remedy  In 
aid  of  execution,  might  bare  Instituted  an  ac- 
tion at  law  against  Monroe,  and  litigated  the 
questions  involTed  In  the  case  at  bar.  The 
right  to  the  equitable  action  to  determine  the 
controversies  existed  prior  to  tbe  enactmoit 
of  the  statute  which  provided  the  supplement- 
al proceedings,  and  sttll  exists.  Tbe  statu- 
tory remedy  did  not  supersede  it  or  destroy 
it  We  do  not  think  the  proceedings  In  aid 
of  execution  were  Intended  to  be  substituted 
for  actions  in  the  nature  of  creditors'  bills. 
While  they  may  be  made  to  serve,  in  tiie  main, 
tbe  same  puri>ose,  they  often  furnish  an  In- 
complete and  imperfect  remedy;  and  where, 
on  the  facts,  such  an  action  is  proper,  the  one 
In  the  nature  of  a  creditors'  bill  will  be  en; 
tertalned.  Feldenheimer  v.  Tressel  (Dak.)  43 
N.  W.  94;  I>udes  v.  Hood,  29  Kaa  40. 

It  Is  claimed  that  the  evidence  was  Insufil- 
cleut  to  sustain  the  findings  and  Judgment. 
We  have  carefully  examined  and  considered 
all  tbe  testimony,  and  will  not  In  this  opin- 
ion enter  Into  or  discuss  it;  but  our  conclu- 
sion is  that  it  was  sufficient  to  support  tbe 
conclusions  and  Judgment  of  tbe  trial  court, 
and  hence  they  will  not  be  disturbed.  Bond 
V.  Dolby,  17  Neb.  491,  23  N.  W.  351;  Bur- 
llnglm  V.  Warner,  39  Neb.  407,  58  N.  W.  132. 

In  regard  to  the  assignments  of  error  in  re- 
lation to  the  admission  of  certain  testimony, 
it  is  argued  by  counsel,  on  this  point,  "that, 
the  evidence  having  been  admitted  over  ob- 
jection, the  presumption  Is  that  the  court 
usetl  and  relied  on  it  In  making  its  finding, 
and  for  this  error  tbe  Judgment  ought  to  be 
reversed.  To  hold  othen**lse  would  be  to 
place  the  trial  court  on  a  plane  of  Infallibil- 
ity, and  say  that  notwithstanding  it  received 
incompetent  evidence,  after  objection,  delib- 
erately, stIH  tbe  presumption  is  that  It  dis- 
covered Its  error  before  judgment,  and  did 
not  consider  tbe  incompetent  evidence.  In 
other  words.  It  would  be  to  bold  that,  where 
a  cause  Is  tried  to  the  court,  there  shall  be 
no  review  of  erroneous  proceedings  on  the 
admission  of  testimony,  and  tbat  parties  lit- 
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ifcnnt  are  at  tbe  mercy  of  the  tingle  Judge, 
as  to  what  testimony  Bhall  be  received.  If 
we  have  reached  tliat  point,  we  want  to 
know  It  now."  The  rule  aa  announced  by 
the  court  Is  that:  "When  a  cause  is  tried  to 
the  court  without  the  intei-Tention  of  a  Jury, 
the  Judgment  will  not  be  reversed  on  the 
ground  of  the  admission  of  immaterial  or 
incompetent  evidence,  if  sufficient  material 
and  competent  evidence  was  introdnced  and 
admitted  to  sustain  the  finding  of  the  court." 
In  Richardson  v.  Doty,  25  Neb.  420,  41  N.  W. 
282,  and  in  1  Greenl.  Ev,  S  49,  the  rule  Is  laid 
down  as  follows:  "In  trials  of  fact,  without 
tbe*aid  of  a  Jui-y,  the  question  of  the  admis- 
sibility of  evidence,  strictly  speaking,  can 
seldom  be  raised,  since,  whatever  be  the 
ground  of  objection,  the  evidence  objected  to 
must  of  necessity  be  read  or  heard  by  tbe 
Judge,  In  order  to  determine  ita  character 
and  value.  In  such  cases  the  only  question, 
in  etfect.  Is  upon  the  sufficiency  and  weight 
of  the  evidence."  See,  also,  WUlard  v.  Fos- 
ter, 24  Neb.  213,  38  N.  W.  786;  Ward  v.  Pai^ 
Iln,  30  Neb.  376,  46  N.  W.  529;  Tower  T. 
Fetz,  26  Neb.  710,  42  N.  W.  884.  A  review 
of  the  testimony  has  convinced  us  that  this 
case  is  within  the  rule.  Having  reached 
this  conclusion,  we  need  not  further  consid- 
er or  discuss  these  assignments. 

The  plaintiff  in  error  set  up  as  a  defense 
to  the  amended  petition,  and  introduced  tes- 
timony to  show,  that  one  of  defendants  In 
error,  Reid,  Murdocic  &  Co.,  bad  another  ac- 
tion pending  in  the  trial  court;  that,  In  ac- 
tions commenced  there  by  Reld.  Murdock  & 
Co.,  attachments  bad  been  issued  and  levied 
on  a  large  portion  of  the  stock  of  goods 
claimed  by  Monroe  to  have  been  by  him  pur- 
chased of  Scott,  to  satisfy  the  Judgments 
upon  which  the  case  at  bar  was  predicated, 
to  the  extent  that  the  claim  of  this  one  par- 
ty is  involved  in  the  action;  that  Monroe,  to 
protect  his  rights,  had  commenced  a  replevin 
action,  In  which  the  goods  attached  were 
retaken,  and  in  such  action  bad  executed 
and  delivered  a  bond;  and  that  the  replevin 
action  was  Btlll  pending  tn  the  district  court. 
In  the  case  at  bar,  Reld,  Murdock  &  Co- 
were  of  parties  plaintiff  in  the  district  court, 
and  Monroe  was  of  defendants.  In  the  re- 
plevin action,  the  pendency  of  which  It  was 
sought  to  Interpose  as  a  defense  or  In  abate- 
ment of  this  action,  Monroe  was  the  plain- 
tiff, and  the  officer  who  levied  the  attach- 
ment was  defendant,  although  this  officer's 
right  to  the  property  was  based  on  the  writ 
of  attachment,  and  the  rights  or  claims  of 
Held.  Murdock  &  Co.  would  necessarily  be 
involved  In  a  trial  of  the  replevin  suit;  and 
the  character  of  the  transactions  between 
Monroe  and  Scott,  which  resulted  in  the  con- 
veyance of  the  goods  to  Monroe,  whether 
fraudulent  or  not,  would  be  fully  inquired  In- 
to and  ventilated,  and  the  determination  of 
this  question  be  a  governing  one  in  the  ac- 
tion, as  it  was  in  the  case  at  bar;  and  if  a 
trial  of  the  r^levin  action  resulted  In  favor 


of  the  officer,  Beid,  Murdock  A  Co.  would  be 
the  recipients  of  the  benefits  d^ved  fiom 
the  Judgment  If  we  c<mslder  the  officer  the 
real  party  defendant  in  the  replevin  action, 
then  its  pendency  was  no  defense  to  the 
present  action;  the  parties  not  being  Identi- 
cal, as  the  officer  was  not  a  party  to  this 
suit  If  we  took  beyond  the  form  of  the  re- 
plevin case  and  the  nominal  defendant  there- 
in, and  consider  Beld.  Murdock  &  Co.  the 
real  party  defendant,  then  the  plaintiff  hi 
that^  (Monroe)  is  a  defendant  in  this  suit 
and  the  defendant  In  that  Is  plaintlfF  in  this, 
or  the  parties  fn  the  two  cases  are  reversed; 
and,  where  relative  positions  In  the  case  are 
thus  changed.  It  lias  been  held  that  both 
suits  may  be  In  progress  at  the  same  time. 
Walswortb  v.  Johnson,  41  Gal.  61;  Screw 
Co.  V.  Bliven,  3  Blatcbf.  240,  Fed.  Cas.  No. 
10,156;  Washburn  &  M.  ManuTg  Co.  v.  U. 
B.  Scutt  &  Co..  22  Fed.  710;  Barr  v.  Chap- 
man, 6  Ohio  Clr.  Ct  6U.  Contra:  Crane  v. 
larsen,  15  Or.  349, 16  Pac.  326.  It  has  also 
been  determined  that  a  plea  of  the  pendency 
of  an  action  at  law  is  not  avallaUe  In  aD 
action  of  eqnlty,  and  vice  versa,  and  tliat 
this  Is  also  true  where  law  and  equity  an 
administered  by  tbe  same  court  1  Bnc.  PL 
&  Prac.  752,  note.  This  court  has  expressed 
Itself  in  favor  of  the  contrary  doctrine  in  the 
case  of  State  v.  North  Lincoln  St.  R.  Co..  34 
Neb.  634,  52  N.  W.  369,  the  present  chief  Jus- 
tice writing  the  opinion.  It  was  said:  "It 
may  be  safely  stated  that  aa  a  general  role 
the  pendency  of  a  form^  action  between  the 
same  parties  may  be  shown  In  abatement 
where  a  Judgment  in  such  suit  would  be  a 
bar  to  a  Judgment  In  the  second  suit  broueht 
In  anothw  court  of  concurrent  jurisdiction. 
That  one  Is  an  equitable  action,  and  the  oth- 
er a  suit  at  law.  is  immaterial,  so  long  as 
both  suits  are  based  upon  subatantlaUy  the 
same  facts.  Cases  are  to  be  found  in  the 
books,  some  of  which  are  cited  in  relator** 
brief,  which  bold  that  the  plea  of  the  pend- 
ency of  a  prior  action  is  not  good  when  the 
proceedings  are  not  identical,  or  tbe  fonnt 
of  the  actions  are  not  the  same,  in  both 
snlta  In  other  words,  the  pendency  of  an 
action  at  law  will  not  abate  a  suit  In  eqnlty, 
and  vice  versa.  But  such  mle  Is  not  sus- 
tained by  tbe  current  of  modem  antlwrlties. 
and  theee  is  no  good  reason  why  It  sboidd 
obtain  In  this  state,  under  tbe  Code,  wberr 
the  forms  of  procedure  which,  under  the  old 
system  of  ^ctice,  distinguished  legal  and 
equitable  actions  are  abolished."  In  tbe  di* 
cuBslon  of  tiie  subject  of  "Another  Salt  Pend- 
ing," in  a  late  work  on  pleading  and  prac- 
tice, is  the  following  statement:  "Bnt  it  may 
be  iafd  down  as  a  general  proposition,  where 
the  substantial  fact  or  facts  upon  which  the 
plalntifTs  right  to  relief  Is  based  are  iden- 
tical in  the  two  actions,  and  tbe  rdilef  ob- 
tainable in  the  first  includes  all  tbe  relief 
sought  in  the  second  action,  the  first  will 
abate  the  second,  although  the  actions  differ 
in  inatten  of  form,  and  In  the  relations  of 
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the  (defendant  to  the  Infringement  of  the 
plaintiff's  right"  1  Enc.  PL  &  Prac.  p.  763; 
and  see  citations  In  note.  If  we  say  we  look 
beyond  the  forms  of  actions,  and  the  nom- 
inal parties  defendant  In  the  replevin  case, 
and  hold  Beld,  Murdock  &  Co.  to  be  the  real 
party  in  interest;  the  reason  being  that  the 
suit  agidust  Scott,  and  the  Issuance  ami  lery 
of  the  writ  of  attachment  on  the  stock  of 
goods  claimed  by  Monroe  at  the  Inetauce 
and  by  the  directions  of  such  party,  forced 
Monroe  to  commence  the  action  of  replevin 
to  protect  his  rights;  the  Issue  in  the  replev- 
in case  merely  being,  was  the  sale  of  goods 
to  Monroe  fraudulent,  or  in  good  faith?  and 
its  determination  settling  the  quration  of 
whether  the  goods  could  be  sold  under  the 
Attachment  levy,  and  the  proceeds  appropri- 
ated to  the  payment  of  the  claims  of  Keld, 
Murdock  &.  Co.,  and  the  issue  in  the  case  at 
bar  being  In  regard  to  the  same  transaction, 
and  Its  fraudulent  or  good-faith  character, 
the  object  of  the  suit,  In  so  far  as  it  involves 
the  rights  of  Reid,  Murdock  &  Co.  and  Mon- 
roe to  have  the  transactions  between  Mon- 
roe and  Scott  held  void  or  set  aside,  and  the 
proceeds  of  the  stock  of  goods  paid  on  the 
judgments  which  embody  the  identical 
claims  In  suits  wherein  the  writs  of  attach- 
ment WOTe  Issued,— we  have  in  view  the  pith 
of  the  contention  of  plaintiff  in  error  under 
Us  plea  of  pendency  of  another  action.  It 
was  held  In  Yantis  v.  Burdett,  8  Mo.  457, 
that  a  plea  stating  that  an  action  on  a  Judg- 
ment was  coinmerfted  while  the  plaintiff 
was  endeavoring  to  enforce  the  same  judg- 
ment by  an  execntlon  was  good;  but  wheth- 
er In  the  present  controversy  the  conditions 
and  subject-matters  of  the  canes,  and  the  re- 
lations of  the  parties  to  them,  established 
the  plea,  and  constituted  it  an  available  one, 
as  to  the  main  element  or  point  Involved,  Is 
not,  as  we  view  the  pleading  and  evidence, 
snfElciently  presented  to  call  upon  us  to  de- 
termine it  It  is  clear  that  a  plea  of  the 
pendency  of  the  replevin  suit  without  any 
showing  ol^  its  ccmnectlon  with,  and  being 
the  outgrowth  of,  the  attachments,  would 
have  been  of  no  effect  aa  a  plea.  In  abating 
the  present  action,  and  It  devolved  upon  the 
party  interposing  the  plea,  to  sustain  bis 
contention,  to  suffldenUy  state  and  prove  all 
things  necessary;  not  only  the  replevin  ac- 
tion and  Its  pendency,  but  also,  among  other 
matters,  that  the  attachments  were  In  fur- 
therance of  the  satisfaction  of  the  same 
claims  as  were  Included  in  the  Judgments, 
xbe  basis  of  this  action,  and  that  the  attach- 
ments were  stlU  In  existence  and  force,— not 
abfiodoned.  withdrawn,  or  discharged.  This 
^ost  be  neither  pleaded  nor  proved;  hence  the 
plea,  even  If  It  could  have  been  sustained, 
if  the  question  had  been  fully  presented  for 
fldjudication,— which  we  do  not  decide,— was 
not  good  and  must  faiL  It  is  true  that  In  a 
cross-examination  of  a  clerk  of  the  district 
court  the  statement  was  caUed  ont  that  no 
ordecs  had  ever  been  made^  dlwolviag  tfaa 


attachments,  but  this  did  not  supply  the  de- 
fect In  the  pleadings,  or  sufHciently  show 
the  continued  pendency  of  the  attachments. 
The  Judgment  of  the  district  court  Is  af- 
firmed. Affirmed. 


MBRRICE  v.  KENNEDY; 
(Sapreme  Court  of  Nebraska.  Nov.  7,  1895.) 
Apfbii.— Wbo  Ehiitlbd  to— APHiirisTBATiOH  or 

2>BCBD>!rT'S  ESTATB. 

1.  Special  provisions  of  a  statute  in  regard 

to  a  particular  subject  control  general  provi- 
sions. 

2.  Under  section  S04,  e.  23,  Comp.  St.,  the 
riffht  to  appeal  from  a  final  order  of  distribution 
made  by  a  county  court  in  the  aettlemeDt  of  an 
estate  of  a  deceased  pereon  is  limited  to  "any 
person  aggrieved."  In  order  to  enahJe  a  party 
to  appeal  in  such  case  he  must  have  been  in- 
juriously affected  by  the  order  or  decree. 

3.  The  executor  of  an  estate,  ^  such,  canuot 
prosecute  an  appeal  from  a  final  order  of  distri- 
bution, made  by  the  conuty  court,  where  he  is 
not  pecuniarily  affected  by  such  order. 

4.  A  county  court  baa  power  to  so  far  open 
up  the  Bcttlement  of  a  former  account  of  an  exec- 
utor as  to  correct  any  error  or  mistake  tber«n, 
except  as  to  Itenu  in  dispute  whteh  have  been 
previously  heard  and  determined  by  the  court 

6,  An  executor  may  appeal  from  an  adverse 
decision  of  the  county  court  upon  his  petition  to 
correct  an  error  or  mistake  in  the  settlement  of 
his  former  account 

6.  The  county  court  may  order  the  distribu- 
tion of  the  personal  estate  remaining  in  the  hands 
of  an  executor  after  the  payment  of  all  debts  and 
charges  of  adminlstratton,  tbougfa  an  action 
brought  against  him  by  an  heir  and  devisee  Is 
pending  in  the  district  court  for  a  constructioo  of 
a  clause  in  the  will  relating  alone  to  the  disposi- 
tion of  certain  real  estate,  where  It  aivpears  that 
the  opinion  and  decision  of  the  court  as  to  the 
meaning  and  Iceal  effect  of  said  provision,  when 
obtained,  wqtild  not  assist  the  executor  in  '^e  dis- 
charge of  the  duties  of  his  trust 
<8yll8hu*  by  tbs  Court) 

Error  to  district  court,  Johnson  county; 
Bush,  Judge. 

Judicial  settlemoit  of  the  accounts  of  H.  J. 
Merrick  as  executor  of  the  will  of  Harriet  Lj. 
Kennedy,  deceased.  From  the  judgment  ren- 
dered, the  executor  brings  error.  Reversed. 

S.  P.  Davidson,  for  plaintiff  In  error.  T. 
Appelget  and  J.  Hall  Hitobcock,  for  defend- 
ant in  error. 

NORVAIi,  a  J.  Plaintiff  In  error.  H.  J. 
M«Tick,  was  appointed  executor  of  the  last 
wlU  and  testament  of  Harriet  L.  Kennedy, 
deceased,  by  the  county  court  of  Jonnsnn 
county,  and  duly  qualified  as  sach  executor, 
and  took  upon  himself  the  execntlon  of  tne 
duties  of  his  trust  Subsequently,  and  on  tne 
28th  day  of  June,  1892.  a  citation  was  iRsueu 
by  the  county  court  commanding  said  H.  J. 
Merrick  to  render  an  accomit  of  his  doings  as 
such  executor,  or  show  cause  by  a  date  nam- 
ed why  he  has  failed  so  to  do.  On  June  an), 
1802,  pursuant  to  said  citation,  plaintiff  In  er- 
ror am>eared  befk>re  the  county  court,  ano 
submitted,  under  oath,  an  itemized  report  at 
Us  receipts  and  dlsburscnaente  as  eaeciUDr, 
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the  sammary  being  as  fotlowa:  Total  amount 
received,  $4,764.70;  total  amount  paid  out, 
$3,4.'>3.fll ;  balance  due,  ¥1,311.0«.  On  tne 
same  day  the  report  was  filed  an  order  was 
made  by  the  county  court,  approTlng  in  all 
respects  the  said  report  of  said  executor  as 
Ills  final  account.  And  on  tbe  same  day  tne 
following  order  of  distribution  was  entered 
by  the  county  court,  viz.:  "Now,  on  tliis  3Uth 
day  of  June,  1S94.  thlB  cauRe  came  on  tor 
hearing  upon  the  flual  rejiort  of  H.  J.  Mer- 
rick, executor,  mid  the  evUleuce  was  submit- 
ted to  the  court;  on  confilderation  whereof 
the  court  finds  that  all  debts,  claims  and 
demands  against  said  estate  have  been  rmiy 
paid  and  satisfied,  and  that  there  remains  as 
a  residue  In  the  hands  of  said  executor  the 
sum  of  $1,311.09,  and  that  William  J.  M.  Ken- 
nedy is  the  only  person  entitled  to  said  resi- 
due. It  is  therefore  considei-ed  that  said  resi- 
due and  all  the  property  belonging  to  said  es- 
tate, reservidf^  the  sum  of  $25  to  pay  tbe 
claim  of  $3.85  of  N.  Muggy,  who  cannot  be 
found  by  the  executor,  and  to  pay  the  cost  of 
these  proceedings,  taxed  at  $21.15,  be  paid 
and  allowed  to  said  William  J.  M.  Kennedy. 
George  B.  Poster.  County  Judge."  After- 
wards, on  the  18th  day  of  July,  plaintiff  In 
error  filed  a  supplemeutary  and  additional 
report,  showing  that  he  bad  i>ald  out  since 
the  last  report  the  sum  of  $6.25  as  expenses, 
and  that  by  mistake  he  had  stated,  In  bis  re- 
port of  June  30,  1892,  that  he  had  received 
$2,596.80  from  the  sale  of  the  Lancaster 
farm,  when  In  fact  he  had  only  received  In 
cash  $1,596.80,  and  a  mortgage  from  the  pur- 
chaser for  $1,000,  due  on  or  before  February 
5,  1894,  bearing  7  per  cent.  Interest,  and  that 
there  remained  In  the  bandtf  of  plalntiir  in 
error,  as  executor,  the  sum  of  $311.00,  less 
the  said  sum  of  $6.25.  The  supplemental  re- 
port further  sets  forth  that  a  suit  is  pending 
against  him  In  the  district  court  of  Johnson 
county,  brought  by  William  J.  M.  Kennedy, 
seeking  a  eonsti-uctlon  of  the  last  win  and 
testament  of  Harriet  L.  Kennedy,  deceased, 
as  to  whether  by  said  will  she  devised  to 
said  William  J.  M.  Kenneily  certain  real  es- 
tate belonging  to  said  estate,  and  now  re- 
maining unsold,  absolutely  In  fee  simple,  or 
only  tbe  life  estate  therein;  that  the  ex- 
penses and  attorney's  fees  Incident  to  contest- 
ing said  suit  will.  In  all  probability,  exceed 
the  amount  of  money  In  the  executor's  bands. 
He  asks  that  the  original  report  be  corrected 
as  above  Indicated,  that  the  order  of  distribu- 
tion be  vacated,  and  that  no  order  of  distri- 
bution be  entered  until  the  termination  of 
the  BUlt  pending  in  the  district  court.  On 
July  21,  1892,  the  county  court  refused  to 
correct  the  original  report,  or  to  disturb  tne 
order  of  distribution  theretofore  made  on 
said  June  30th;  from  which  refusals,  as  well 
as  from  the  said  order  of  distribution,  the 
executor  appealed  to  the  district  court,  where, 
subsequently,  on  motion  of  said  William  J. 
M.  Kennedy,  the  appeal  was  dismissed. 
Tbe  first  question  to  which  we  ahali  give 
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attention  Is  whether  tbe  executor  was  eod- 
tled  to  appeal  from  the  order  of  distribution. 
By  section  42,  c.  20,  Comp.  St  18U5,  It  Is  pm- 
vlded:  "In  all  matters  of  probate  jurtsdi.- 
tloD.  appeals  shall  be  allowed  from  any  final 
order,  judgment  or  decree  of  the  county  coun 
to  the  district  court  by  any  person  against 
whom  any  such  order,  judgment  or  decree 
may  be  made,  or  who  may  be  affected  there- 
by." The  forgoing  section  restncta  the  tak- 
ing of  appeals  to  two  classes  of  persoii.<!. 
viz.  those  against  whom  a  final  order.  Judg- 
ment, or  decree  la  entered,  and  also  to  ptr- 
sons  affected  thereby.  It  Is  probable,  If  the 
section  ai^ltes  to  orders  and  decislonB  ot 
the  county  court  of  the  character  under  con 
slderatlon,  and  the  language  employed  by  tne 
legislature  Is  to  be  takea  In  Its  literal  seD!«-. 
it  would  sustain  the  taking  of  the  appeal  id 
this  case.  But  It  Is  believed  that  the  section 
quoted  Is  not  ai^tlcable  here;  on  tbe  con- 
trary, that  section  304  of  chapter  23  ot  tne 
Compiled  Statutes  governs  and  controls. 
That  section  declares:  "Any  person  aggriev 
ed  by  an  order,  decree,  or  denial  of  a  conn 
in  pursuance  of  tbe  provisions  of  this  sahdi- 
vlslon,  may  appeal  therefrom  as  provided  for 
In  other  cases."  Tbe  foregoing  provision  la 
found  In  the  subdivision  of  said  chapter  2S 
entitled  "Partition  and  Distribution  of  Es- 
tates." It  Is  by  tbe  sections  comprising  this 
subdivision  of  the  chapter  that  antbority  is 
conferred  upon  county  courts  to  assign  or  or- 
der the  dlstribntioD  of  tbe  residue  of  the  e» 
tate  of  deceased  personal  the  hands  ot  sd- 
mlnistrators  and  executors  among  the  heli^. 
devisees,  or  legatees.  And  following  the  sev- 
eral sections  relating  to  the  assignment  and 
distribution  of  estates,  we  find  section  304, 
already  quoted,  which  is  a  special  provlslos 
authorizbig  appeals  from  orders  or  decrees 
partitioning  and  distributing  estates  by  any 
person  aggrieved  by  such  order  or  decree,  and 
no  right  to  ai^eal  In  such  matters  Is  given  to 
anybody  else.  That  being  a  special  prorlslnn 
on  the  subject.  It  must  be  held  appllcabit'. 
rather  than  said  secdon  42.  McCann  v.  Mc- 
Lennan, 2  Neb.  286:  People  v.  Gosper,  3  Nel>- 
310;  Albertson  v.  State,  0  Neb.  429,  2  N.  W. 
742,  892;  Richardson  Co.  v.  Miles,  14  Neb. 
311,  16  N.  W.  150;  Richards  T.  Commission- 
ers, 40  Neb.  51,  58  N.  W.  594. 

The  next  question  which  ailses  is.  Is  tbe 
executor  herein,  H.  J.  Merrick,  within  tbe 
meaning  of  said  section  304,  a  party  nggriered. 
and  tlius  had  be  the  right  to  appeal  from  tbe 
order  of  distribution  made  by  the  county 
court?  Tbe  determination  of  this  must  de- 
pend upon  whether  the  executor  was  in  any 
manner  injuriously  affected  by  tbe  order  or 
decision  from  which  an  appeal  was  attempted. 
It  appears  from  the  final  r^wrt  of  the  esecn- 
tor.  upon  which  the  order  distributing  the  es- 
tate was  based,  that  the  balance  remaining  Id 
his  hands,  after  the  payment  of  tbe-  debts  and 
expenses  of  administration,  was  $1,311.00.  U 
was  tbe  above  amount— the  residue  of  the  ««- 
tate  reported  by  the  aecntor  to  be  tai  bts 
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Daods,  less  f25,  reserred  to  pa^  tlie  claim  of 
one  Muggy,  for  (3.S5,  whose  whereabouts  Is 
unknown,  and  certain  costs— which  was  order- 
ed paid  to  William  J,  M.  Kennedy,  the  sole 
person  entitled  thereto.  Had  the  executor 
obeyed  the  order,  and  paid  the  money,  most 
certainly  he  would  have  been  protected  by  the 
direction  of  the  county  court,  even  though  the 
money  had  been  ordered  paid  to  a  person  who 
by  law  was  not  entitled  to  the  same,  which 
la  not  claimed  to  be  the  case  here.  This  be- 
ing true,  the  executor  could  not  have  been  ag- 
grieved or  Injuriously  affected  by  the  order  In 
question,  and  hence  has  no  such  standing  In 
the  case  aa  to  authorize  blm  to  prosecute  an 
appeal.  If,  by  an  order  of  distribution,  an  ad- 
ministrator or  executor  should  be  directed  to 
p^y  out  more  money  than  he  has  belonging 
to  the  estate,  mch  administrator  or  executor 
would  be  Injured  thereby,  since  sections  313 
and  314  of  said  chapter  23  authorize  the  bring- 
of  a  suit  on  the  boud  of  an  executor  or  ad- 
ministrator by  any  heir,  legatee,  or  other 
person  to  i-ecorer  hie  share  of  the  estate,  after 
an  order  of  distribution  declaring  the  amount 
due  him,  if  the  same  la  not  paid  when  de- 
manded. Leaving  out  of  view  for  the  present 
the  supplemeotal  report  of  the  receiver,  we 
are  convinced  that  the  executor  was  not  en- 
titled to  appeal  from  the  order  of  distribution. 
The  following  authorities  sustain  thin  con- 
clusion: Kellett  V.  Jlathbun,  4  Palue,  lOi; 
Hyatt  V.  Dusenbury,  IOC  N.  Y.  6G3,  la  N.  E. 
711;  Bryant  v.  Thompson,  128  N.  Y.  426,  28 
X.  E.  522;  Bates  v.  Ryberg,  40  Cal.  403;  Es- 
tate of  Wi-lght,  40  Cal.  550;  StDI's  Estate. 
15  Ohio  St.  484. 

It  appears  fram  the  supplemental  report 
filed  by  the  executor  that,  in  i-endei-ing  Us  flual 
account  of  the  estate,  he  erroneously  charged 
himself  therein  with  having  received  $2,r>iX>.- 
80  from  the  sale  of  a  certain  farm,  whereas 
but  $l,o90.80  was  paid  In  cash  by  the  pur- 
chaser, and  a  mortgage  was  given  for  $1,000, 
which  remains  unpaid;  and,  fuither,  that  the 
executor  had  necessarily  expended  since  his 
filial  report  $(1.25  In  discharging  the  duties  of 
his  trust.  He  asked  to  have  his  account  cor- 
rwted  accordingly*  which  the  county  court 
<lfH'llned  to  do,  although  the  following  paper 
lias  been  filed  In  the  case:  "In  the  Matter  of 
ihe  Settlement  of  the  Estate  of  Harriet  L. 
Kcnuetly,  dee'd.  Now  comes  William  J.  M. 
Kennedy,  one  of  the  heirs  and  residuary  lega- 
tee of  said  estate,  and  hereby  consents  and 
agrees  that  H.  J.  ilerrlck,  executor  of  said 
estate,  shall  retain  from  the  funds  now  In  his 
tiauds  belonging  to  said  estate  the  sum  of 
$({.25,  being  the  sum  claimed  by  him  In  hia 
supplemental  report  filed  July  IS,  1802;  and 
xaid  William  .1.  M.  Kennedy  hereby  agrees  to 
accept  and  i„celpt  for  the  note  mentioned  in 
said  supplemental  report  for  $1,000  as  If  he 
bad  received  said  amount  In  cash  from  said 
executor.  Dated  this  19tb  day  of  July,  1802. 
\MUIam  J.  M.  Kennedy,  by  T.  Appelget  &  J. 


Hall  Hitchcock,  His  Attorneys  Herein."  Prac- 
tically this  was  an  admission  of  the  error 
claiuied  to  have  been  made  in  the  original 
report  and  account,  and  tliat  the  executor  was 
entitled  to  an  additional  credit  of  $6.25  for 
moneys  cQabursed  since  June  30.  1892.  It  i» 
not  contended,  nor  could  It  be  successfuBy 
maintained,  that  the  court  could  not  open 
up  the  settlement  of  a  former  account  of  an. 
executor  to  correct  errors  and  mistakes  there- 
in. We  think  the  county  court  has  such< 
power  where  the  matter  has  not  already  been- 
previously  litigated.  It  Is  not  suggested  that 
there  has  ever  been  a  previous  hearing  and' 
determination  of  the  county  court  upon  the 
matter  of  the  mistake  In  the  executor's  ac- 
count, or  of  bis  being  «ititled  to  a  credit  for 
the  $6.25;  but  it  Is  Instated  that  the  filing  of 
the  above  agreement  of  William  J.  M.  Ken- 
nedy obviated  the  necessity  of  the  court  open- 
ing up  the  settlement  of  the  executor's  ac- 
count oC  date  of  June  30th.  To  this  pr(q;>06l- 
tlon  we  cannot  agree.  If  a  mistake  had  beeD> 
made,  it  should  have  been  adjudicated  by  the 
county  court,  and  the  order  of  distribution 
modified  accordingly.  As  the  order  now  stands, 
conceding  tliat  only  $1,596.80  was  received  \a 
money  on  the  sale  at  the  farm,  the  executor- 
Is  required  to  pay  to  the  distributee  ovm~ 
$1,000  more  money  than  remains  In  his  hand»- 
belonging  to  the  estate.  Aa  we  have  seen., 
suit  may  be  brought  on  the  executor's  bond' 
I  by  Kennedy  to  recover  the  full  amount  found 
I  by  the  coimty  court  to  be  due  blm.  The  ex- 
i  ecutor  was,  within  the  meaning  of  the  statute,, 
"aggrieved"  or  pecuniarily  aftected  by  the  or- 
der of  July  2lst,  and  therefore  be  has  tbe 
right  to  ap[>eal  therefrom. 

Plaintiff  In  error  Insists  the  order  of  dis- 
tribution should  have  been  vacated,  tiecause- 
the  supplemental  report  disclosed  that  a  suit 
was  pending  against  blm  in  the  district  court, 
seeking  the  construction  of  the  will.  It  fully 
appears,  and  we  have  so  held  In  the  case  of 
Kennedy  v.  Merrick  (decided  herewith)  04 
N.  W.  960,  that  the  executor  Is  not  Interested 
In  procuring  the  opinion  and  decision  of  the 
court  aa  to  the  meaning  and  the  I^al  effect 
of  the  will  in  this  case,  and  that  a  proper  con- 
struction thereof  would  be  of  no  assistance  to 
the  executor  In  the  settlement  of  the  estate. 
That  provision  of  the  will  upon  which  a  con- 
struction 1b  desired  relates  to  a  bequest  of 
real  estate,  and  the  opinion  of  the  court  there- 
on, If  obtained,  could  not,  in  the  least,  affect 
the  dlE^lbutlon  of  the  personalty  of  the  tes- 
tatrix in  his  hands,  In  accordance  with  other 
provisions  of  the  will.  Distribution  should  not 
be  delayed  on  account  of  the  pending  of  the 
suit  above  mentioned.  In  re  Scbeldler's  Es- 
tate (Sup.)  27  N.  Y.  Sugp.  7.  For  the  reasou 
stated,  the  Judgment  of  the  district  court  dis- 
missing the  atipeal  is  reversed,  and  the  caus» 
is  remanded  to  that  court  for  further  proceed- 
ings in  consonance  with  tbla  opinion.  Revemd 
and  remanded. 
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STATE  ex  rel.  BANKS  t.  SIcOLURE  et  al., 
Superviaors. 

(Sapreme  Court  of  Wiacoiuin.    Nor.  8,  1885.) 

BhbrifIV— COHPBSSi^TIOH. 

SiDb.  &  B.  Ann.  St.  g  694,  bb  ameQcled 
bj  Laws  1885,  c.  260,  provides  that  the  county 
board,  at  ite  annual  meeting  in  November,  shall 
fix  the  salary  of  eveiy  county  officer  wbo  is  to 
be  elected  durixte  the  easuing  year,  and  who  is 
entitled  to  a  salary  from  the  coontr  treasury. 
Sanb.  &  6.  Ann.  St.  §  694a  (Laws  1881,  c.  53), 
provides  that  the  county  board  may  by  resolution 
make  the  sheriff  a  salaried  officw,  and  that, 
when  such  resolution  shall  have  been  passed,  it 
shall  be  the  duty  of  the  county  board,  at  its  next 
annual  meeting  m  November,  to  fix  the  salary  of 
the  sheriff  in  the  same  manner  as  salaries  are 
fixed  for  other  county  officers  under  said  section 
681.  Held,  that  such  salary  must  be  fixed  at  the 
meeting  prior  to  the  election  of  the  sheriff. 
Newman,  J.,  dissenting. 

Appeal  from  circuit  court,  Douglas  coun- 
ty; B.  D.  Marshall.  Judge. 

Application,  for  writ  of  mandamus  Ixj  the 
state  of  Wlaconslii,  npon  tbe  relation  of  W. 
B.  Banks,  against  Frank  McCltuw  and  oth- 
ers, constituting  tlie  board  of  supenriaOTs  of 
Douglas  coun^.  From  a  judgment  dlssolT- 
ittg  an  altematlve  writ,  plaintUE  appeals.  Af- 
firmed. 

In  October,  1894,  the  board  oi  snperrisms 
of  Douglas  county  passed  a  resolutl<m  mak- 
ing the  office  of  sheriff  of  said  coimty  a  aal- 
orled  office,  under  chapter  63,  Laws  ISSl 
(section  0&4a,  Sanb.  &  B.  Ann.  St).  A  new 
sheriff  was  elected  at  tbe  annual  election  on 
the  first  Tuesday  In  November,  1884,  and  at 
the  regular  annual  meeting  of  the  board  of 
superrlsors  held  afterwards,  during  the  same 
month,  the  county  board  refused  to  fix  the 
ulary  of  the  sheriff.  Whereupon,  while  said 
board  was  still  in  session,  the  relator,  a  tax- 
payer of  the  county,  sued  oat  an  alternative 
writ  of  mandamus,  requiring  the  board  to  fix 
said  salary,  or  show  cause  to  the  contxary. 
Upon  the  return  day  of  the  writ  the  de- 
fendants moved  to  quash  tbe  writ,  which 
motion  was  granted,  tbe  judgmoit  was  dis- 
missed, and  plaintiff  annealed. 

Reed  &  Reed,  for  appellant.  C  R.  Fridley, 
H.  G.  Sloan,  and-  J.  A.  Murphy,  for  reepond- 

OUtSL 

WINSLOW,  3.  The  aolntlon  of  the  con- 
troyersy  depends  on  the  construction  of  sec- 
tions 694,  694a,  Sanb.  &  B.  Ann.  St.  Section 
694.  as  amended  by  chapter  260  of  tbe  Law* 
of  1885,  provides,  in  substance,  that  the  coun- 
ty board,  at  Its  annual  meeting  in  November, 
shall  fix  the  salary  of  every  county  officer 
who  Is  to  be  elected  during  the  ensuing  year, 
and  who  is  entitled  to  a  salary  from  the  coun- 
ty t;-easury,  and  that  such  salary  shall  not 
be  Increased  or  diminished  during  hfs  term 
of  office.  Section  694a  (chapter  63,  I^ws 
1881),  provides  substantially  that  the  coun- 
ty board  of  any  county  may  by  reaolntion 
uake  the  sheriff  a  salaried  officer,  and  that, 
what  such  a  resolution  shall  have  been  pass- 


ed, *it  shall  be  the  duty  of  tbe  county  board, 
at  Its  next  annual  meeting  in  Novemljer,  to 
fix  the  salary  for  the  sheriff  In  the  same 
manner  aa  salaries  are  fixed  fbr  other  codu- 
ty  officers,"  under  section  694,  Rev.  St.  The 
relator  says  that  tbe  words  "at  its  next  an- 
nual meeting"  are  mandatory,  and  compel 
tbe  fixing  of  tbe  sheriff's  salary  at  that  time, 
though  he  may  have  been  previously  elected. 
The  respondents  say  that  the  words  "In  the 
same  manner"  as  other  salaries  are  fixed  are 
ctmtn^lng,  and  mean  that  as  In  the  case 
of  other  county  officers.  It  must  be  fixed  he- 
fore  tbe  election  of  tbe  sheriff.  It  is  very 
apparent  by  the  twins  of  section  694,  Rev. 
St.,  that  tbe  legislature  intoided  to  make  an 
harmwilons  general  law,  by  which  the  sala- 
ries of  all  salaried  county  officers  should  be 
fixed  before  their  election,  doubtless  for  tlie 
purpose  of  removing  from  the  question  per- 
sonal and  political  feelings,  and  of  inform- 
ing a  candidate  for  office  what  tbe  salary  of 
that  office  was  to  be.  Hull  v.  Winnebago  Oo„ 
54  Wis.  291,  11  N.  W.  486.  It  is  equaUy  ap- 
parent that  both  of  these  objects  are  desira- 
ble objects.  Section  694a  seems  Just  as  dear- 
ly to  have  been  intended  to  place  tlie  Bhe^ 
Iff*s  office  within  the  g«teral  system.  The 
"manner"  in  which  the  salaries  of  other  coun- 
ty officers  are  fixed  Is  by  resolution  of  tbe 
board  passed  before  the  election  ot  the  of- 
fice. The  sheriff's  salary,  when  he  has  one. 
Is  to  be  fixed  "In  the  same  manner."  If 
these  words  are  to  have  any  substantial  or 
useful  meaning,  they  must  be  construed  to 
mean  that  tbe  sheritTs  salary  Is  to  be  fixed 
before  bis  election,  for  the  time  when  It  Is 
to  be  fixed  Is  really  one  of  tbe  most  im- 
portant elements  In  the  manner  of  flxln^r  ti. 
Tbe  word  "manner"  in  a  statute  may  un- 
doubtedly inclnde  "tinie,"  If  such  seems  to 
have  been  the  Intent  of  the  lawmakers.  The 
intent  of  the  lawmakers  here  being  clearly 
to  make  the  fixing  of  tbe  sheriff's  salSTy  a 
part  of  the  general  system,  we  feel  obliged 
to  construe  the  words  "In  tbe  same  man- 
ner" as  Including  tbe  element  of  "time." 
Any  other  construction  wonid  In  our  judg- 
nKnt  defeat  tbe  manifest  purpose  of  the  leg- 
islature. The  fact  that  tbe  law  provides  that 
the  salary  shall  be  fixed  at  the  next  annnal 
meeting  in  November  after  the  sheriff's  of- 
fice has  been  changed  to  a  salaried  office 
cannot  be  allowed  to  control  the  resnit  We 
construe  the  two  statutes  as  meaning  that 
the  sheriff,  after  he  has  become  a  salaried 
officer,  is  entitled  to  know  before  his  elec- 
tion what  salary  he  Is  to  receive,  and  after 
bis  election  is  secure  from  change  In  his  sal- 
ary, as  well  as  other  county  officials.  Judg- 
ment affirmedL 

MARSHAt/L,  J.,  took  no  part 

NEWMAN.  J.  (dissenting).  The  statutes 
which  govern  the  case  are:  Section  (BM,  Ber. 
St.:  "The  county  board,  at  their  annual 
meeting  In  November,  shall  fix  the  amount 
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of  salary  which  ahall  b«  reeelred  by  erery 
county  officer,  indndlDg  coonty  Judge,  who 
is  to  be  elected  in  the  county  during  the  en- 
suing year,  and  is  oitltled  to  receive  a  sal- 
ary payable  oat  of  the  county  treasury,  and 
the  salary  so  fixed  shall  not  be  Increased  or 
dlminlsbed  during  his  term  of  c^ce."  Sec- 
tion 1.  c.  53,  lAWB  1881:  "The  county  board 
of  suiterrlBors  of  any  county  In  this  atate 
may,  by  a  resolution  to  be  entered  on  its  rec- 
ords, change  the  method  now  prescribed  by 
law  for  compensating  the  sheriff  for  all  serr- 
ices  to  be  performed  within  such  county,  for 
which  the  said  connty  shall  be  liable  to  pay. 
Sec.  2.  When  a  resolution  to  that  effect  shall 
have  been  duly  passed  by  the  county  board 
of  8uper7ls(H9  of  any  county,  it  shall  be  the 
dl^ty  of  such  county  board  at  its  next  annual 
meeting  In  NoTember,  to  fix  a  salary  for  tbe 
sheriff,  In  the  same  manner  as  salaries  are 
fixed  for  other  county  officers  under  the  pro- 
TisloQS  of  section  six  hnndred  and  ninety- 
four  of  tbe  Berlsed  Statutes." 

Tbe  qoestton  to  be  dedded  Is  whether  thefe 
statutes  require  tbe  county  board  to  fix  tbe 
Rtaerlff*8  salary  "at  its  next  annual  meeting  In 
NoTcmber"  after  the  passage  of  tbe  resolu* 
tlon  changing  the  method  of  the  sheiifTs 
compensation.  The  statute  does  read  that  It 
shall  be  fixed  at  that  tlme^  as  plainly  as  It  Is 
possible  In  English  words  to  say  It.  "It  Is 
not  allowable  to  Interpret  what  has  no  need 
of  interpretation.  Where  tbe  words  are  plain 
end  unambiguous,  the  court  cannot  depart 
from  the  words  of  the  statute.  The  legis- 
lature must  be  understood  to  mean  what  it 
has  plainly  expressed,  and  this  excludes  con- 
stmctlon.  Nor  can  the  language  be  limited 
or  extended  beyond  its  obvious  meaning  to 
advance  some  supposed  policy  of  the  legis- 
lature." Ogden  v.  OUdden,  9  Wis.  47;  Bat- 
tle r.  Hamlin.  22  Wis.  069;  Mundt  t.  BaU- 
road  Co..  31  Wis.  461*467;  Boland  v.  Olllett, 
44  Wis.  829;  Gowan  v.  Hans<Hi,  50  Wis.  341, 
13  N.  W.  238;  Sntb.  Bt  .Const  {!  236-238. 
The  obvious  meaning  of  the  words  leads  to 
no  Inconvenience  or  absurdity.  All  the  pro- 
visions of  these  statutes  can  well  stand  to- 
gether as  parts  of  one  harmonious  system. 
All  salaries  of  county  officers  are  to  be  fixed 
at  tbe  annual  meeting  of  the  county  board 
In  November  of  tbe  year  previous  to  their 
election,  but  tbe  county  board  may  at  any 
time  place  the  sberUTs  office  under  a  salary. 
Then  his  salary  Is  to  be  fixed*  for  the  first 
time,  at  tbe  next  annual  meeting  in  Novem- 
ber after  the  method  of  ctHupensating  him 
has  been  changed.  After  that  Is  once  done, 
It  comes  under  the  provisions  ot  section  694. 
It  is  not  intended  to  wait  through  a  whole 
term  of  office  of  tbe  sheriff  btfore  the  change 
can  be  given  effect  There  Is  no  statute 
which  8j>ectacally  directs  the  maimer  In 
which  the  nlarles  shall  be  fixed,— whether 
by  ordinance,  resolution,  or  otherwise;  that 
relates  only  to  farm,  and  Is  of  minor  im- 
portance. But  the  time  when  it  shall  be 
fixed  Is  ai^Dted  ex  Industrla;  that  is,  of 
T,64H.fr.nal8— 68 


the  substance  of  the  thing  to  be  done  to  ac- 
complish tbe  legislative  intention.  Besides, 
any  other  Interpretation  Ignores  entirely  sec- 
tion 2  of  the  act  of  1881.  That  section  has 
no  totce,  unless  it  appoints  the  time  when 
the  sheriff's  salary  must  be  first  fixed,  after 
the  change  In  tbe  method  of  bis  compensa- 
tion has  been  made;  for,  without  this  sec- 
tion, his  salary  must  then  be  fixed  at  the 
time  prescribed  in  section  694,  Bev.  St,  by 
fwve  of  ttiat  sectlm.  Every  clause  and 
word  of  a  statute  should  be  c^ven  some  ef- 
fect, if  possible.  HaiTlnffton  Smltta.  28 
Wis.  48. 


BANK  OF  COUMEBCB  OF  WEST  SUPB- 
BIOB  V.  BOSS  et  al. 

(Supreme  Court  of  WIscosMn.    Nov.  8,  1895.) 

VrKDicT— CosFMcrrso  "Evidbncb. 

Where  tbe  evidence  was  conflicting,  and 
the  cenrt  refOses  a  new  trial,  the  verdict  for  de- 
fendants will  act  be  disturbed  on  appraL 

Appeal  from  circuit  court  Douglas  connty; 
B.  D.  Marshall,  Judge. 

Action  by  the  Bank  of  Commerce  of  West 
Superior  against  Shrank  A.  Boss  and  others  on 
a  promissory  note.  Defendants  had  Judgment, 
and  plaintiff  appeals.  Affirmed. 

This  action  was  tor  the  recovery  of  the  sum 
of  94,000  and  Interest  at  10  per  cent  per  an- 
num from  January  9,  1882,  tor  which  the  de- 
fendant Charles  Lagro  bad  given  tbe  plainttfT 
his  promissory  note  October  10,  1891,  and 
upon  the  several  guaranty  of  payment  of  the 
same,  waiving  demand  and  notice  of  nonpay- 
ment, of  the  defendants  Frank  A.  Boss  and  H. 
O.  Walseth.  The  defendant  Lagro  did  not  an- 
swer. The  defendants  Boss  and  Walseth  an- 
swered separately,  among  other  things.  In  sub- 
stance, that  at  the  time  they  each  guarantied 
the  payment  of  the  note,  the  plaintiff  was  the 
lawful  owner  and  holder  thereof,  and  so  rep- 
resented Itself  to  be,  and  that  they  each  sign- 
ed the  guaranty  relying  on  said  representa- 
tion, and  believing  it  to  be  true,  but  without 
consideration,  and  solely  for  the  accommoda- 
tion of  the  plaintiff.  The  defendant  Boss  tes- 
tified, in  substance:  That  he  signed  the  guar- 
anty at  the  request  o*^  Mr.  Brooks,  tbe  cashier 
of  tbe  plalnUff  bank,  in  the  bank,  tbe  defend- 
ant lAgro  not  being  present  That  he  had 
previously  seen  it  In  Lagro's  hands,  and  had 
been  requested  by  him  to  sign  the  note,  but 
bad  refused.  Brooks  took  the  note,  at  the 
dme  be  signed  the  guaranty,  from  bis  desk  In 
the  front  room  of  tbe  bank.  That  be  signed 
It  on  a  little  desk  in  the  rear  of  the  lobby  of 
the  bank.  In  answer  to  his  qu«tlon,  he  told 
him  he  had  refused  to  sign  the  Idgro  note, 
and  he  then  turned  around,  and  took  tbe  note 
from  tbe  desk,  and  came  out  Into  Qie  lobby, 
and  beckoned  him  back  Into  the  back  end. 
That  they  stood  there,  facing  the  wall,  with 
their  backs  to  tbe  counter,  and  he  said:  "Now, 
we  have  this  note  here.  We  cannot  use  it  In 
its  |»esent  oonditioii.  It  la  slosie-name  pe< 
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perr-vaper  wltii  only  one  name  <»  tt"  Lag- 
ro's  name  was  on  it  at  tbat  time.  He  said, 
"We  would  Uke  to  get  It  In  shape  so  we  can 
use  It  tor  redtaoowit  purposes,  if  we  sboold 
want  to."  Tliat  be  told  him  he  could  not 
afford  to  rign  tbe  note;  it  waa  too  large  a 
note;  It  would  affect  his  credit  there.  That 
he  was  doing  banking  there,  and  was  owing 
quite  an  amonnt;  and  Broolm  said  It  would 
not  affect  hto  ae&lt;  that  tb^  would  not 
treat  It  as  a  UabUlly  of  bis  at  all;  that  H 
was  amply  secured  br  real-estate  security,  but 
that  they  could  not  use  tbat  kind  of  security 
for  the  purpose  of  redlsconntlng.  Tbat  be 
(Ross)  hesitated  quite  a  while,  and  they  talk- 
ed back  and  fntfa.  Brooks  urging  him  to  sign, 
and  he  (Ross)  giving  excuses  for  not  signing; 
and  finally  he  yielded,  and  put  his  name  on 
tbe  back  of  tbe  note.  "He  then  said  to  me: 
'I  was  going  to  ask  you  to  sign  another  note 
[naming  it].  You  kicked  so  bard  against  sign- 
ing this  that  I  guess  I  will  not  ask  you?' " 
That  at  tbe  time  be  signed  Lagro's  waa  tbe 
only  name  <m  the  note.  Tbat  be  understood 
that  the  note  was  to  be  taken  In  lieu  of  a 
former  note,  to  be  surrendered  up,  but  did 
not  know  whether  the  old  note  had  beoi  sur- 
rendered, and  tbe  new  note  accepted  In  pey- 
moit,  when  be  Jrigned  tbe  guaranty  on  the 
note.  That  when  Brooks  said,  "We  have 
that  note  there,"  it  was  as  much  as  to  say 
the  bank  bad  It.  The  defendant  Walseth 
testified  that  when  he  signed  tbe  note  as 
gtiarantor  the  names  of  tbe  defendants  Lagro 
and  Ross  were  on  it;  tliat  tbe  note  was 
brought  to  him  to  sign  by  Lagro.  The  cash- 
ier. Brooks,  an  the  part  of  tbe  plaintiff,  testi- 
fied: That  he  did  not  state  to  Ross:  "We 
Iiave  this  note  h&re.  It  is  single-name  paper, 
and  we  cannot  use  It  for  rediscount  purposes," 
—nor  anything  In  substance  like  tbat.  That 
they  bad  not  acc^ted  tbe  note.  Tbat  Ills 
recollection  was  tbat  Roes  came  In  and  told 
him  that  Lagro  had  told  bim  tbat  he  (wit- 
ness) wanted  to  see  him  in  reference  to  in- 
dorsing this  note  for  94,000.  That  we  had 
some  courersatlon,  and  he  did  not  remember 
just  what  was  said  In  regard  to  it,  bnt  Mr. 
Ross  signed  the  note  not  at  his  (Brooks')  re- 
quest, but  at  tbe  request  of  Mr.  Lagro.  Tbat 
he  did  not  ask  Roes  to  sign  as  an  accommo- 
dation to  him  or  to  the  bank.  That  at  the 
time  Ross  signed,  the  note  had  not  been  de- 
livered to  tlie  bank  as  a  subsisting  or  exist- 
ing security,  and  tbe  old  note  had  not  been 
delivered  up,  but  was  after  tbe  Edgning  of  tbe 
note  in  question  by  both  Mr.  Ross  and  Mr. 
Walseth.  His  testimony  extended  to  other 
matters,  and  evidence  was  given  tending  to 
show  that  neither  Ross  nor  Brooks  remem- 
bered clearly  what  the  real  facts  were.  The 
evidence  tliat  Walseth  did  not  sign  tbe  guar- 
anty until  after  Ross  did  was  undisputed. 
The  court  submitted  two  questions  to  the  Jury 
to  t»e  answered  and  returned  with  their  gen- 
eral verdict,  namely:  (1)  Was  tbe  plaintiff 
the  owner  of  tbe  note  In  salt  as  an  outstand- 
ing obligation  against  the  maker,  Charles 


Lagro.  at  the  time  defendant  Ross  ptaeed  his 
name  oo  the  ba^  of  Itt  (2)  Did  the  cash- 
la.  Brooks,  at  the  time  the  defendant  Rsm 
placed  his  name  on  tbe  back  <tf  the  note. 
repnaent  to  Mr.  Boss  that  the  ^alntlff  vtas 
then  the  owner  of  ssid  note  as  an  onisdmd- 
ing  obligation?  The  Jury  foond  a  vodlct 
In  faror  of  the  defendants  Boss  and  Walseth. 
and  answered  both  questltHis  in  the  aiSmia- 
tlTS.  The  pUlntlff  mored  to  set  aside  tbe 
vH-dict,  and  f<Hr  a  new  trial,  im  the  ground, 
among  otbera.  that  the  rndlct  was  oontrary 
to  tbe  biw  and  was  omtrary  to  tbe  eridcsicv 
TtkB  motl<m  was  denied,  and  judgment  wa» 
rendered  on  tlie  verdict  against  the  plaintiff, 
from  which  It  appealed. 

Wbitford  &  Steele,  for  aiq;>el]ant  Rosk. 
Dwyer  &  Hanlch,  Butler  &  Vinje,  and  Cieon;t> 
O.  Cooper,  for  respondents. 

PINNEY,  J.  (after  stating  the  facta).  Ttie 
case  was  submitted  to  tbe  jury,  as  tbe  reoord 
shows,  upon  a  charge  quite  favwaUe  to  tbo 
plaintiff,  and  It  Is  evident,  t^on  a  ponsal 
of  the  testimony,  that,  although  the  bordeu 
of  proof  was  on  the  defendants,  there  wai^ 
sofBdent  evldoice  to  go  to  tbe  jury  to  sup- 
pwt  tbe  defense,  and  to  siMtain  tbe  Todiet. 
There  was  evidence  upon  both  rides  of  thv 
question,  and  It  was  dearly  a  qoestkm  (or 
the  Jury  to  say,  in  arriving  at  a  verdict, 
to  what  we^t  the  evidence  ms  entitled. 
Under  such  drcamstances  it  was  for  tbe  cir- 
cuit court  to  say  whether  tbe  verdict  was  »• 
clearly  against  tbe  preponderance  of  Ow  eri- 
dence  tbat  the  ends  of  justice  required  a  new 
trlal.  This  court  Is  powwlesa  to  grant  aar 
relief  against  a  verdict  upon  sudi  ground 
It  can  interfere  only  when  there  Is  an  en 
tire  want  of  competent  testlmmy  oo  some  ^-i- 
tal  point  essential  to  sustain  tbe  verdict. 
that  tbe  question  whether  It  shall  stand  or 
not  becomes  substantially  a  question  of  law. 
The  question  whether  the  verdict  answers 
the  substantial  ends  of  justice,  there  bebu: 
evidence,  though  not  a  prepondmoce  of  evi- 
dence, to  sustain  it,  Is  entirely  and  finally  fur 
tbe  determination  of  tbe  trial  court,  and  lt« 
decision  cannot  be  re-examined  in  this  court. 
Tbe  verdict  establishes  tbe  fact  that  tbe 
plaintiff  owned  and  held  the  note  of  Lagro  m 
a  subsisting  obligation  against  him  when  tbe 
defeudants  Ross  and  Walseth  guarantied  Its 
paym«it.  Their  guaranty  was,  therefore,  so 
agreement  to  answer  for  tbe  debt  or  debult 
of  Lagro,  and  this  required  some  new  cmi- 
sideratioa  Osbom  v.  Trust  Ck>.,  16  \Vis.  3& 
It  was  not  claimed  that  there  was  any  such 
consideration  for  the  guaranty;  indeed,  the 
undisputed  evidence  shows  that  they  were 
gratuitous  guarantors,  and  tbe  guaranty,  be- 
ing without  consideration,  was  void.  Rev. 
St  i  2307,  Bubd.  2.  It  follows  tbat  tbe  jndg- 
ment  of  tbe  circuit  court  is  cMrect.  Ttur 
Jadgment  of  tbe  circuit  court  is  affirmed. 

MARSHALL,  J.,  took  no  part. 
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FULLER  T.  WORTH. 
(Supreme  C!onrt  of  WlBCOQinn.    Nor.  8,  1886.) 

BOCKDARIBB  —  BtiDBKCB  —  AOTEnSB  FOBSEMIOX. 

1.  That  a  fence  It  on  tbe  true  boundarr  Hne 
between  two  farms  cannot  be  shown  by  evidence 
that  it  is  in  line  with  fences  on  adjoining  farms. 

2.  Faihire  of  tbe  court  to  give  a  requested 
instruction  on  the  Issue  of  adverse  possession, 
stating  on  whom  is  the  burden  of  proof,  what  is 
the  presumptioD  in  the  aberaee  of  proof,  and  the 
chamcter  and  amount  of  evidence  necessary  to 
overcome  the  presumptions,  is  error. 

8.  That  one,  from  tbe  time  of  receiving  a 
deed  of  a  farm,  occupies  it  up  to  an  existing  fence, 
which  is  beyond  the  true  boundary  line,  is  not 
enough  to  show  that  his  possession  of  the  inter- 
vening Strip  Is  adverse. 

Appeal  from  drcnlt  conrt.  Waukesba  coun- 
ty; A.  Scott  Sloan,  Judxe. 

Ejectment  by  E.  H.  Fuller  against  &  L. 
Worth.  Judgment  Ux  defendant  Plaintiff 
appeals.  Reversed. 

Tbe  action  is  ejectment  Tbe  controversy 
is  over  boiuidary  lines  between  adjoining 
owners.  A  fence  waa  built  between  tbe 
two  possesslona,  apparently  as  a  partition 
fence,  aa  long  ago  as  1858,  and  has  been 
maintained  since  by  tbe  adjacent  owners,  in 
proportion  to  tbelr  respective  shares.  The 
plaintiff  obtained  title  to  bis  tract  in  1878. 
The  defendant  obtained  title  to  his  in  ISI3. 
Each  has  occupied  up  to  the  fence  since  the 
date  of  their  respective  conveyances.  Now* 
the  plaintiff  claims  that  the  fence  Is  not  up- 
on the  true  line,  but  Is  on  his  side  of  It  Tbe 
defendant  maintains  that  the  fence  Is  upon 
tbe  true  line;  but  that,  If  It  is  not  on  the 
true  line,  still  he  Is  entitled  to  hold  up  to 
the  fence,  by  reason  of  having  held  It  for 
more  than  20  years,  by  adverse  possession. 
These  were  the  questions  tried  by  the  trial 
court:  (1)  Is  the  fence  on  the  true  line? 
And  (2)  has  the  defendant  had  adverse  pf>s- 
session  up  to  the  fence  fbr  20  years?  There 
were  verdict  and  Judgment  for  the  defend- 
ant, from  which  the  plaintiff  appeals. 

Ryan  &  Merton,  for  appellant  D.  H. 
Stunner,  for  respondent 

KEWMAK,  J.  (after  stating  tbe  facts). 
The  appellant  assigns  three  errors:  CL)  In 
admitting  In  evidence  the  field  notes  of  an 
early  survey,  made  in  1858;  (2)  In  refusing 
to  ctaarge  tbe  Jury,  in  relation  to  the  defense 
of  adverse  poasession,  as  requested  by  tbe 
plaintiff;  and  (3)  In  tbe  charge  which  it  did 
give  in  regard  to  the  defense  of  adverse  pos- 
session. 

(1)  Tbe  court  admitted  tn  evidence  tbe  field 
notes  of  an  early  survey.  It  is  not  clear 
how  these  field  notes,  with  nothing  more, 
differ  from  ordinary  hearsay.  It  seems  to 
be  nothing  more  than  the  unsworn  state- 
ment of  tbe  person  who  made  them.  If  It 
had  appeared  that  be  established  the  line 
and  set  stakes  or  monuments,  it  would  pre- 
sent a  question  more  Itfce  those  discussed  In 
City  of  Baclne  v.  J.  I.  Case  Plow  Co.,  56 
Wis.  539, 14  N.  W.  699;  Eoenlgs  v.  Jung,  73 


Wis.  178,  40  N.  W.  801;  City  of  Racine  v. 
Emerson.  85  Wis.  80,  66  N.  W.  177.  But  It 
seems  to  be  a  question  of  little  practical 
Importance  In  tbls  case,  since  the  •i:iglnal 
fl^d  notes  of  the  goveniment  survey  are 
procurable,  and  were  in  fact  used  by  one  of 
the  survey ws  who  testified  in  the  action; 
and  to  that  test  it  must  In  the  end,  come. 

The  court  also  admitted  evidence  to  show 
that  this  fence  was  In  line  with  fences  on 
adjoining  farms  north  and  south  of  It  This, 
ot  course,  proved  nothliu;  material  to  the 
case,  unless  it  should  also  be  establlsbed 
that  those  ofbee  fences  were  on  the  true  line 
of  tbe  govwnment  survey.  This  introduces 
a  new  and  collateral  Issue,  Incompetent  to 
be  tried  in  the  acUon.  Tbe  evidence  was 
altogether  Immaterial,  an<|,  for  that  reason. 
Incompetent  Fairfield  v.  Barrette,  73  Wis. 
463,  41  N.  W.  624. 

Tbe  court,  In  effect.  Instructed  tbe  Jury 
that  they  must  find  whether  tbe  fence  was 
on  the  true  line;  that  if  tiiey  found  it  to  be 
upon  tbe  true  line,  th^  verdict  must  be 
for  the  defendant  bat  that,  if  they  found  it 
not  to  be  on  tbe  true  line,  then  they  must 
consider  and  determine  the  defendant's 
claim  of  title  to  the  strip,  by  adverse  posses- 
sion. The  vwdict  was  a  general  verdict  for 
the  defendant  So  It  cannot  be  known  wheth- 
er the  verdict  went  upon  tbe  consideration 
that  the  fence  was  on  tbe  true  line,  or 
whether  it  went  iqion  tbe  consideration  that 
the  defendant  had  acquired  title  to  the  strip 
in  controveniy  by  adverse  possession.  So 
it  becomes  necessary  to  consldw  tbe  second 
and  third  assigned  mora  in  the  charge,  re* 
lating  to  the  defense  of  adverse  possession. 

(2)  Tbe  plaintiff  asked  tbe  court  to  charge 
the  Jury  that  "the  only  question  for  you  to 
determine  is  where  the  true  boundary  line 
is.  It  is  incumbent  on  tbe  defendant  to 
satisfy  you  that  Mr.  Powrie's  survey  Is 
wroi^,  and  unless  the  defendant  has  satis- 
fied you,  by  the  evidence  in  this  case,  that 
Mr.  Powrie's  snrvey  is  wrong,  you  must  find 
for  tbe  plaintiff.  The  law  presumes  that 
the  defendant  in  this  case  took  possession 
of  his  farm  under  his  deed;  and,  having  tak- 
en possession  under  the  deed,  the  law  pre- 
sumes that  he  conthiued  to  hold  the  land  de- 
scribed In  the  deed,  and  no  other.  And  it  is 
Incumbent  on  the  defendant  to  show  that  a 
change  took  place  in  the  possesion  of  the 
land  in  question  more  than  twenty  years 
prior  to  tbe  commencement  of  tbls  action; 
and  all  the  testimony  on  that  subject  must 
be  strictly  construed. '  TbaX  for  the  purpose 
of  establishing  adverse  possession  of  the 
piece  of  land  in  qnestien,  you  must  find  that 
be  (tbe  defendant)  has  been  in  actual,  con- 
tinued occupatlm  of  the  premlsM,  under 
claim  of  title,  exclusive  of  any  other  right" 
—all  of  which  the  court  refused  to  charge, 
but  charged  as  follows:  *'We  have  what 
is  called  in  the  law  the  'doctrine  of  adverse 
posseBslon,*  which  is  simply  this:  If  one  of 
you  take  possession  of  your  neighbor's  farm. 
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claiming  to  own  1^  and  bold  It  contlnnoiMl7» 
claiming  to  own  It,  enltlTate  and  impivve  It 
for  a  period  of  twenty  yearB,  although  you 
tore  Jio  scrap  of  a  deed,  bare  no  writing 
of  any  kind,— If  tbat  all  occitrs,  and  yon  hold 
St  twenty  years,— tbat  Is  Just  as  good  a  title 
as  you  can  hare  to  any  land.  It  Is  the  rule 
of  law  in  that  regard,  was  for  tbe  purpose 
of  qoletlng  titles,  compelling  parties,  If  they 
had  rights  In  land,  to  assert  them  within  a 
period  of  twenty  years.  And  the  question 
comes  In  this  cas^  after  disposing  of  the 
question  of  where  tiie  section  line  is,  If  yon 
come  to  It:  Has  this  defendant  been  In  pos- 
session of  this  land,  under  ttils  doctrine  of 
adrerae  possession,  for  twoity  years?  Now, 
this  possesalon  Is  an  adrerse  posseeslon. 
One  of  yon  may  £0  Into  possession  of  the 
land  of  another  under  a  lease,  for  Instance. 
It  Isn't  hostile.  It  Is  In  subrogation  to  the 
rights  of  the  real  owner.  It  must  be  hos- 
tile. It  must  be  under  a  claim  of  title;  not 
a  mere  temporary,  accidental  occupation, 
but  an  occupation  asserting  a  claim  of  title 
to  the  land.  It  must  be  continuous,  and  if 
followed  up  by  fencing  the  land,  or,  if  the 
land  Is  already  fenced,  by  Improving  or  cul- 
tivating It,  using  It  as  a  farm,  then  It  con- 
stitutes a  good  title.  So  yon  are  to  pass  up- 
on the  evidence  In  tills  case,- when  these 
fences  were  built,  how  long  they  have  been 
maintained,  under  what  drcnmstances  they 
were  maintained,  who  retired  them,— and 
say  whether  this  defendant  in  this  case  has 
been  In  actual  possession  of  these  premise^ 
usually  cultivating  and  Improving  them; 
that  be  entered  under  a  claim  of  title,  as- 
serting title  either  by  act  or  deed  or  word, 
and  has  remained  In  there  continuously  for 
twenty  years.  If  yon  find  that  he  has,  then 
your  verdict  mnst  be  In  faror,  a  verdict  for 
tbe  defendant." 

The  burden  of  proving  thnt  his  possession 
of  the  strip  tn  dispute  was  adverse  was  on 
the  defendant.  The  evidence  which  it  is 
claimed  proves  It  Is  to  be  construed  strictly. 
Brery  presumption  Is  to  be  made  In  faror 
of  the  true  owner.  Adverse  possession  can- 
not be  made  out  by  inference,  bat  only  by 
clear  and  positive  proof.  Sydnor  r.  Palmer, 
29  Wis.  226,  251,  252.  All  the  testtmony  In 
the  case  which  tends  to  show  that  defend- 
ant's possession  was  adverse  Is  tbe  fact  that 
he  occupied  up  to  the  line  of  the  fence. 
Tbat  Is  not  sufficient  to  establish  It,  for  the 
presumption  of  the  law  is  tbat  he  entered  In- 
to possession  under  his  deed,  claiming  only 
the  title  and  possession  which  his  grantor^ 
deed  gave  him;  and  that  his  jrassesslon  was 
restricted  to  the  premises  granted  him. 
Graeven  r.  DIeves,  68  Wis.  817,  31  N.  W. 
914;  Dheln  r.  Beuscher,  88  Wis.  316-326,  SS 
N.  W.  551.  Having  ent«*ed  claiming  under 
his  deed,  his  claim  cannot  be  enlarged,  after 
entry,  either  as  to  title  or  extent  of  posses- 
sion. In  order  that  bis  possession  shall  be 
adverse,  be  must  bare  made  the  entry  wlUi 
defined  claim  of  title  to  tbe  strip  in  dlspnto 


and  of  possession  of  It;  and  such  claim  mtot 
hare  been  contlnaed  during  the  entire  >tat> 
ntory  pulod.  After  entry,  such  claims  caa- 
not  be  enlarged,  unless  by  acts  whteh  sre 
equivalent  to  a  new  entry  and  a  new  dalm 
of  possession.  Pepper  r.  O'Dowd,  SB  Wis. 
58S-S48.  Tbeae  prindj^ea  are  apidicatAe  In 
controrersies  over  boundary  lines.  Hack« 
T.  HorlemuB,  6&  Wis.  280,  8«  N.  W.  125; 
Fairfield  r.  Barrette,  supra.  It  was  impw- 
tant  Oat  the  Jury  should  be  instructed  on 
which  aide  lay  the  burden  of  proof,  what 
was  the  ^ommption  in  tbe  absence  of  proof, 
and  the  ctoracter  and  amount  of  evidence 
necessary  to  overcome  the  presnmptkm  whidi 
the  law  makes,  fliers  is  nothing  in  tbe 
diarge  which  the  court  gave  which  lUn- 
mlnates  these  questions.  Perhaps  tbat 
charge  would  be  well  enoi^h  In  a  case  to 
which  It  was  applicable;  but  In  this  case 
there  were  no  facts  to  which  It  was  applica- 
ble. For  that  reason  It  was  llk^  to  mis- 
lead the  Jury.  There  was  no  question  like 
tbe  one  supposed  in  the  charge,— of  one  wbo 
t&a.es  pMsemlon  of  a  farm  of  which  be  has 
no  scrap  of  title,  and  holds  it  adversely  for 
20  years,— but  rather  a  question  whether  tme 
who  took  possession  under  bis  deed  at  tbe 
same  time  took  possession  beyond  the  lim- 
its named  in  his  deed.  The  court  shoald 
have  given  the  substance,  at  least  of  tbe 
instructions  asked  by  the  plaintUT;  and  it 
should  not  have  given  the  Instructions  which 
It  did  give.  The  Judgment  of  the  circuit 
court  is  reversed,  and  the  cause  remanded 
for  a  new  trlaL 


GILBERT  T.  BUEQ. 
(Supreme  Coort  of  WiBconsin.  Nor.  8,  1885.) 
Sebtiob  of  SuHMON's— Sbttiko  Audb  fob  FuUOi 
A  motion  to  set  aside  service  of  summoiu 
on  the  groand  l^at  defendant's  presence  in  the 
state  when  service  waa  had  was  procnreii  by 
fraudulent  coutrivoQce  is  properly  denied  where 
a  fraudulent  contrivance  is  not  established,  w, 
being  establiabed.  It  Is  not  shown  tbat  defesd- 
ant's  presence  was  procured  hy  it. 

Appeal  from  superior  conr^  Douglas  eotart;; 
Gharl»  Smith,  Judge. 

Action  by  Joseph  T.  Gilbert  against  Etf- 
man  Burg  for  foreclosture  of  a  mortgage. 
From  an  order  denying  his  motion  to  set  aside 
service  of  summons  on  the  ground  tiiat  bis 
presence  In  the  state  when  service  was  made 
was  procured  ftaud,  defendant  appeals. 
Affirmed. 

'nie  action  Is  for  tbe  fweclosure  of  a  mort- 
gage upon  an  hotel  property  In  tiie  city  of 
Supolor.  The  defendant  resides  at  tbe  city 
of  Duluth,  In  tbe  state  of  Minnesota,  and  Is 
frequently  at  the  dty  of  Superlw.  On  tbe 
11th  day  of  September,  18M,  at  the  citr  of 
Superior,  personal  service  of  the  aummoos  and 
complaint  In  tbe  action  was  made  iq>on  hin. 
On  September  29,  1894,  be  serred  notice  t-f  a 
motion  to  set  aside  the  service  of  tbe  sum- 
mous  and  complaint  on  tbe  grouid  tbat  bis 
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presence  In  tlie  Btat^  at  the  time  of  the  serr- 
ice.  bad  been  procxired  tbe  fraudulent  cod- 
trivance  of  tbe  plaintiff;  tbat  be  was  decoyed 
witblu  the  state  for  tbe  purpose  of  obtaining 
such  service.  The  motion  was  beard  upon 
afl^Tlts  presented  by  either  side.  It  was 
supported  Caintly  by  atEtdaTits  wblch  tended 
r^otfely,  and  by  uncertain  inference  to  show 
tlie  fraud  claimed.  But  the  defendant's  affi- 
davits did  not  show  tbat  any  such  fraudulent 
contrivance  was  tbe  cause  of  his  presence  In 
^Superior  on  tbe  day  of  tbe  service.  Tbe  mo- 
tion was  resisted  by  affidavits  ivblcb  denied 
folly,  and  without  equivocation,  all  artifice  to 
procure  bis  presence  within  tbe  state.  Tbe 
court  denied  the  motion.  Tbe  defendant  ap- 
peals. 

Arnold  &  Arnold,  for  appellant.  Henry  J. 
Jordan  and  Frauds  W.  SnlUvan,  for  respond- 
ent. 

NEWMAN,  T.  (after  stathiff  the  taeU).  Tbe 
ord»  Is  In  accord  with  flie  dear  welstat  of  Ok 
erldoice;  Wh»e  the  evidence  flails  to  estab- 
lish tbe  fiiet  of  a  fraudulent  contrivance,  or 
that  the  presence  within  the  state  was  pro- 
cured by  tbe  frauduloit  contrivance;  In  either 
case  no  wrong  to  tbe  defoidant  is  established. 
Tbe  OTder  of  tbe  superior  oonrt  ot  Douglas 
county  Is  affirmed. 


SOHWEITZEB  v.  HANNA,  Sheriff,  et  al. 
{Suprems  Court  of  Wlsconain.  Nov.  8,  1895.) 

RSPLBVIK— RtOBT  TO  POISBBBIOir. 

Where  a  vendee  of  a  bill  of  sale  given  as 
security  allows  the  vendor  to  keep  possesBioa  of 
the  pFoi>erty  under  a  lease,  the  vendee  cannot 
maintain  replevin  against  one  seisiog  the  prop- 
erty. 

Appeal  from  circuit  court,  Douglas  county; 
B.  D.  Marshall,  Judge. 

Action  of  replevin  by  Peter  Schweitzer 
against  Robert  Hanna,  as  administrator,  and 
another.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.  Reversed. 

One  Augiist  Rubnke,  a  saloon  keeper,  bor- 
rowed money  from  the  respondent,  and  to 
secure  its  repayment  gave  him  a  bill  of  sale 
of  bis  stock  In  trade,  furniture,  and  fixtures. 
Respondent  gave  Rubnke  a  lease  of  the  prop- 
erty, and  left  it  in  his  possession.  Tbe  ap- 
pellants, who  were  tbe  sheriff  and  deputy 
sheriff  of  Douglas  county,  toolc  tbe  property 
from  Rubnke,  under  attachments  against 
him.  Tbe  respondent  replevied  from  the  sher- 
iff. There  was  a  verdict  for  the  respondent, 
a  motion  by  tbe  appellants  for  a  new  trial  de- 
nied, and  Judgment  for  the  respondent,  from 
which  the  appeal  is  taken. 

W.  H.  Steele,  for  appellants.  Rom,  Dwyer 
ft  Hanitcta,  for  remtondent 

yBWMAN,  J.  Several  errors  are  assign- 
ed in  tbe  admission  and  rejection  of  evidence 
and  in  tbe  charge  of  the  court.  Xone  of  them 
InTolva  new  questions,  or  a  new  application 


of  old  principles.  Nothing  would  be  gained 
by  considering  them  at  length.  One  error, 
presented  by  the  motion  for  a  new  trlaU 
is  decisive  of  the  case.  It  does  not  appear 
by  the  evidence  that  tbe  respondent  was  en- 
titled to  the  possession  of  tbe  property  at 
the  time  when  his  action  was  cmnmenced. 
Tbe  property  was  In  tbe  actual  possesion  of 
Ruhnke  at  the  time  when  tbe  sheriff  took  It 
Bnhnke  held  It  1^  virtue  of  tbe  provisions  ot 
bis  lease.  Probably  tbe  bill  of  sale  and  so- 
called  "lease"  are  to  be  construed  together 
as,  in  effect;  a  chattel  mortgage,  giving  tbe 
right  of  possession  to  Buhake  until  condi- 
tion broken;  tor  It  does  not  appear  that  by 
the  terms  of  tbe  mortgage  or  lease  the  re- 
spondent had  &  right  of  possession  nntu  coor 
ditlon  broken,  and  It  does  not  ai^>ear  tbat 
the  condition  upon  which  bis  right  of  posses- 
sion depended  had  yet  arisen.  So,  clearly, 
the  evidence  failed  to  sbow  tbat  tbe  respond- 
ent had  present  right  of  possession  when  his 
actiw  was  commenced.  Gobbey,  Bepl.  1  10; 
Frisbee  t.  langwtHtby.  11  Wis.  87S;  Man- 
nfticturing  C!o.  t.  Teetidaf^  63  Wis.  211,  10 
N.  W.  106;  Gage  t.  Wayland,  67  Wis.  566, 
81  N.  W.  108;  Oaynor  t.  Blewltt,  69  WIsl 
682,  34  N.  W.  725.  Tbe  verdict  should  have 
been  set  aside,  and  a  new  trial  granted. 
The  Judgment  of  the  circuit  court  is  revers- 
ed, and  the  cause  remanded  for  a  new  triaL 

llABSHALU  J.,  took  no  part 


DALY  V.  8AN0  et  at 
(Supreme  Court  of  Wisconsin.  Nov.  8, 1885.) 

UUTCB  jLNI)  SsRVAKT— iNOOVPBTBItT  BSRVANTB— 
AbSUHPTIOS  OF  RlBK. 

In  an  action  for  damages  for  the  death 
of  plaintUTs  decedent,  based  on  the  negligence  of 
tlie  master  in  employing  an  incompetent  engineer 
to  mn  the  engine  by  which  heavy  beams  were 
hoisted,  it  appeared  that  decedent  was  placing 
the  timbers  after  tbey  were  hoisted,  and  by  the 
negligence  of  the  engmeer  in  lowering  a  viece  of 
timber,  without  having  been  signaled  to  do  so  1^ 
the  foreman,  was  knocked  from  the  stmcton 
and  killed.  There  was  evidence  that  the  engi- 
neer, during  the  two  weeks  he  had  been  em- 
ployed, bad  repeatedly  disobeyed  signals.  Held, 
that  it  W88  error  to  grant  a  nonsuit  on  the  ground 
that  deceased  had  the  same  means  of  knowledge 
as  to  the  engineer's  ne^lgence  as  defendant  did. 

Appeal  from  drcult  court,  Douglas  countr; 
B.  D.  Marshall,  Judge. 

Action  by  Mary  Daly,  as  administratrix, 
etc.,  against  Alexander  Sang  and  others. 
There  was  a  Judgment  for  defendants,  and 
plaintiff  appeals.  Beversed. 

This  action  is  to  recorer  damages  sustain- 
ed the 'death  of  the  plalntlfTs  Intestate 
and  husband,  Carroll  Daly,  caused  by  tbe  al- 
leged negligence  of  the  defendants  while  be 
was  in  tbeir  employment  In  tbe  construction 
1ft  an  Iron  ore  dock  In  Superior.  Tbe  partlcnlar 
negligence  alleged  and  rdled  upon  is  to  tbe 
effect  tbat  tbe  defraidants,  as  c(^)artnen,  dis- 
regarding tfa^  duties,  employed  an  Incom- 
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petent,  nasknifDl,  and  snsBly  negligent  and 
careless  engineer  to  run,  manage,  and  oper- 
ate tbe  engine,  machinecy,  and  aK>llances 
used  In  tfae  construction  of  safd  docic,  and 
thea  retained  said  engineer  in  tbelr  employ- 
ment, vttb  full  knowledge  ot  sncb  Incompe- 
tency,  unsklUfulness,  negllg«ice,  and  care- 
lessness, and  tbat  the  same  was  the  direct 
and  ^proximate  cause  of  sncb  deatb.  Tb» 
defendants  -answered  way  of  admlraions, 
denials,  and  allegattons  to  tbe  effect  that 
said  Carroll  was  guUty  of  contributory  negli- 
gence, or  the  negligence  of  bis  coemploy^ 
which  risk  bad  been  assumed  by  the  said 
GarrolL  At  the  close  of  the  evidence  on  the 
part  of  the  plaintiff,  tbe  court  granted  a  non- 
suit, and  from  tbe  Judgment  entered  there- 
on the  plaintiff  brings  this  appeal. 

Monson  &  Vaughn  and  Murphy  St  Reming- 
ton, for  appellant  Ooas,  Dwyer  &  Hanltch, 
for  respondents. 

GA3S0DAT,  C.  X  (after  stating  tbe  facts). 
There  Is  erldence  tending  to  prore  tbat  at 
tbe  time  of  the  Injury  a  large  portion  of 
the  framework  of  the  Iron  ore  dock  bad  be^ 
constructed  to  tbe  bright  of  &2  feet  above 
the  sills,  which  were  2H  feet  above  the  wa- 
ter; that  such  structure  was  62  feet  wide  and 
100  feet  long,  more  or  less;  that  tbe  «iglne 
was  on  tfae  top  of  such  structare,  and  towards 
tbe  south  end;  that  one  Nelson  was  tbe  en- 
gineer In  duuve  of  and  operating  the  engine 
at  the  time,  and  had  been  fbr  two  weeks  or 
more  immedlatriy  before;  that  the  derrldc 
was  on  the  top  of  tiie  structure,  and  some 
50  or  60  feet  north  of  the  engine,  and  tiiey 
were  both  oa  the  same  level  or  plane,  with  re- 
spect to  each  other;  that  one  Sfaney  had 
charge  of  the  derrick  at  tbe  time  of  tbe  In- 
jury, and  was  foreman  of  the  hoisting  crew, 
and  his  duties  Included  the  giving  of  sig- 
nals to  the  engineer,  and  to  see  that  tbe  tim- 
bers were  put  In  their  propm  place;  that 
Itloney  at  the  time  was  standing  on  the  struc- 
ture a  little  north  of  the  derrick,  and  alwnt 
7Ji  feet  north  of  Nelson;  that  the  deceased, 
Carroll  Daly,  was  at  the  time  a  little  north 
of  Haney,  and  some  IS  or  18  feet  from  blm, 
but  upon  a  portion  of  tbe  dock  then  being 
constructed,  and  some  14  feet  lower  than  tbe 
top  of  the  structare  i^n  which  Maney  was 
standing;  tbat^be  piece  of  timber  which  was 
at  the  time  being  placed  was  26  feet  long  and 
12  by  14  Inches  square,  and  had  been  hoisted 
In  tbe  usual  way,— that  Is  to  say,  this  piece 
of  timber  was  in  the  water  near  the  dock  <m 
the  east  side;  that  a  rope  which  was  attach- 
ed to  the  drum  of  tbe  «igtne,  and  thence  on 
or  over  tbe  several  pulleys  of  the  derrick, 
including  the  one  at  the  end  of  the  aim  or 
boom  of  tbe  derrick,  reaching  out  over  the 
dodc  and  from  thence  down  and  fastened  to 
the  middle,  or  near  the  middle,  of  the  j^ece 
of  timber  In  the  water  mentioned;  that  there- 
upon the  engineer,  acting,  as  directed  by  the 
foreman,  by  using  signals,  gradually  raiseii 


the  timber,  by  means  of  flie  revolving  dnnu. 
tbe  n^,  and  the  derrick  with  die  pnucgi 
and  the  arm  or  boom,  to  the  desired  hdght. 
whereupon  one  MaUmey,  who  manipulated 
the  boom  line,  and  who  was  at  the  time 
standing  on  tbe  east  side  of  ttie  dock,  ana 
about  16  feet  ftom  Sfaney,  and  in  the  nelgli- 
borhood  of  IS  feet  from  Daly,  and  with  the 
aid  of  Daly  and  others,  swung  tbe  timber 
mentioned  around  over  the  caps  upon  whtcb 
It  was  to  be  phiced;  that  Just  before  the 
accident  Daly  was  standing  upon  a  plate 
about  midway  twtween  the  rides  of  the  dock, 
with  his  hands  upon  this  piece  of  timber, 
and  the  timber  about  as  high  oa  his  head: 
that,  keeping  bold  of  this  piece  d  timber, 
Iw  moved  two  or  three  steps  towards  tbe 
east  side  of  the  dock,  wh«i  suddenly  the  en- 
gineer, without  any  algnal  from  tlie  tore- 
man  or  any  one,  and  without  any  warning,  so 
operated  tbe  engine  as  to  let  this  piece  or 
timber  drop  one  or  two  feet,  and  the  same 
struck  Daly  on  his  right  side,  and  kno(^ 
him  off  the  Eriate  upon  which  he  was  stana- 
Ing,  and  be  fell  to  the  bottom  of  the  dock, 
some  40  feet  below,  and  was  so  badly  Injorea 
that  he  died  soon  Ktber.  Then  is  plenty  of 
evidence  tending  to  prove  tbat  the  engineer. 
Nelson,  was  Incompetent  negligent,  and  care- 
less, and  In  the  habit  of  disobeying  and  dis- 
regarding signals,  and  there  is  some  evidence 
tending  to  prove  that  the  defendants  and  Mc- 
Donald, their  superintendent  In  the  construc- 
tion of  the  dock,  and  whose  duty  it  was  to 
hire  and  discharge  the  men.  knew  of  audi  in- 
competency, negligence,  and  careleesuess  or 
Nelson  prior  to  the  injury.  It  is  aaid  that 
the  nonsuit  was  granted  on  tbe  ground  that 
the  deceased,  Daly,  bad  tbe  same  knowleoge. 
and  the  same  means  of  knowledge,  of  socb 
Incompetency,  negUgence,  and  carelessness  ot 
Nelson  as  the  defendanto  had.  We  find  no 
evidence  In  the  record  that  Daly  actually  tutu 
such  knowledge.  A.t  tbe  time  of  the  acddeat 
he  was  not  where  be  could  see  Nrison,  and  it 
may  he  that  he  was  at  no  time  where  be 
could  observe,  and.  If  be  was,  that  he  did  ob- 
serve, any  such  misconduct  on  the  part  of 
Nelson.  But  It  Is  contended  that  he  had  tue 
same  means  of  knowledge  that  the  defend- 
anto and  McDonald  had.  Their  duties,  now- 
ever,  were  general.  His  duties  were  to  at- 
tend to  the  particular  work  he  waa  directed 
to  da  Tbe  means  of  knowledge  mentlonea 
must  have  reference  to  Uie  circnmstences 
which  necessarily  attended  the  performance 
of  his  duties  as  such  em^oyflu  IMiy  bsd 
wolfed  for  the  defendanto  about  two  and  a 
half  months  when  the  Injury  occurred,  nel- 
son had  worked  there  about  two  we^s,  or  a 
little  more.  It  must  be  remembered  tnst 
contributory  negligence,  when  not  dlscloMd 
by  evidence  on  the  part  of  the  plaintiff.  Is 
purely  a  matter  of  defense,  and  so  the  burden 
Is,  ordinarily,  on  tbe  defendant  to  prove  it 
Hoye  V.  Railway  Co..  67  Wis.  IB.  2»  N.  w. 
646.  and  cases  there  dted.  It  Is  only  when 
the  facts  and  circnmstences  are  not  ammcv- 
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ona,  and  tbere  Is  no  room  for  two  lioneet  ana 
aitj>arently  reasonable  conduslonB,  that  a 
court  may  property  take  a  ease  from  a  Juiy. 
But  when,  as  here,  the  facts  and  circumstan- 
ces, though  undispnted,  are  ambtgnous,  and 
of  such  a  nature  that  reasonable  men,  unai- 
fected  by  bias  or  prejudice,  may  disagree  as 
to  the  Inference  or  conclusion  to  be  drawn 
from  them,  then  the  case  shonld  be  submit- 
ted to  the  Jury.  Kaples  v.  Orth,  61  Wis.  SSSS, 
21  N.  W.  633,  and  cases  there  cited.  As  there 
must  be  a  new  trial,  we  do  not  feel  catiea 
upon  to  say  more. 

Hie  Judgment  of  the  circuit  court  is  re- 
versed, and  the  cawe  is  remanded  tor  a  new 
trial. 

X,  took  DO  part 


GILBERT-ARNOLD  LAND  CO.  t.  CITY 
OF  SUPERIOR  et  al. 
(Supinue  Court  of  WlsconBln.   Not.  8, 1895.) 

ORDISjUtOES— VaLIDITT. 

An  ordinance  attempting  to  amend  the 
city  charter  so  as  to  allow  salaries  to  be  Mid  to 
the  mayor  and  aldermen,  and  to  cbaojce  the  time 
for  fixinir  salaries  of  officers  for  the  ensuing  year 
from  March  to  the  first  meeting  of  the  council 
in  Febniary.  is  void  in  all  Its  parts,  there  hav- 
ing been  no  authority  for  the  provision  for  sala- 
ries for  mayor  and  aldermen,  and  it  being  dear 
that  bat  for  such  part,  the  provision  for  change 
of  time  for  fixing  salaries  would  not  have  been 
enacted. 

Appeal  from  superior  court,  Dougtas  coun- 
ty; Charles  Smith,  Judge. 

Action  by  the  Gilbert-Arnold  Land  Company 
against  the  city  of  Superior  and  others.  Judg- 
ment for  idalntm.  Defendants  appeaL  Af- 
firmed. 

This  Is  an  action  to  restrain  the  city  of  Su- 
perior and  Its  officers  from  paying  any  greater 
salaries  than  such  as  were  authorized  by  the 
city  council  on  the  6th  day  of  March,  1894. 
The  following  are  undisputed  facts:  On  the 
etb  day  of  Fetnniary,  and  for  the  year 

previous,  the  charter  of  the  city  of  Superior 
isectlon  15,  c.  124,  Laws  1891)  required  the 
common  council.  In  the  month  of  March  each 
year,  to  fix  all  the  salaries  to  be  paid  for  the 
ensuing  year  to  every  city  officer  entitled  to  a 
«:alary,  to  be  elected  during  such  year;  and  by 
section  239  of  the  charter  the  payment  of  any 
ralary  to  the  mayor,  aldermen,  supervisors,  or 
school  commissioners  was  expressly  prohibited. 
On  the  day  named  the  common  council,  in 
compliance  with  said  section  15,  at  a  r^lar 
meeting,  had  before  It  for  consideration  the 
report  of  the  committee  on  the  subject  of  sal- 
aries to  be  paid  to  officers  for  the  ensuing  year. 
Such  report  being  up  for  consideration,  on  mo- 
tion the  recommendation  of  the  committee  for 
ih(r  payment  of  a  salary  to  the  mayor,  also 
for  the  payment  of  salariea  to  the  aldermen, 
for  the  ensuing  year,  was  adopted.  At  this 
meeting  there  was  pending  and  ready  for  final 
action  a  proposed  ordinance  having  for  its  ob- 
ject the  ButstltutUH)  of  nctloD  16.  c.  312.  Laws 


1808,  being  the  provision  In  the  general  law 
for  the  organization  of  cities,  relating  to  sal- 
aries of  city  officers,  for  section  15  of  the  char- 
ter of  Superior,  covering  the  same  subject,  and 
for  the  substitution  of  section  73  of  said  cliap- 
ter  812  for  section  239  of  said  city  charter. 
The  substituted  section  is  a  repealing  clause 
In  the  act  of  1893,  which  act  Is  amendatory 
of  the  general  law  for  the  organization  of 
cities  (chapter  326,  Laws  1889),  expressly 
repealing  section  262  of  said  general  law,  and 
all  portions  of  such  general  law  incondstent 
with  said  chapter  312.  Section  262,  referred 
to,  expressly  prohibited  the  payment  of  sal- 
aries to  the  mayor  or  aldermen  In  cities  organ- 
ized under  the  general  act,  except  in  dtles  of 
the  first  class.  Said  section  73  of  the  act  of 
1893,  which  It  was  thus  proposed  to  make  a 
part  of  the  charier  of  the  defendant  city  by 
subetttutlng  the  same  for  mctlon  239  of  such 
charier,  was  in  fiict  not  a  part  of  the  general 
law  for  the  organization  of  dttes,  but  was,  as 
stated,  merely  a  repealing  clause,  used  to 
bring  the  amendatory  act  of  1893  and  the  orig- 
inal act  of  1SS9  Into  harmony  with  each  other. 
It  was  proposed  to  so  amend  the  charier  of 
the  city  of  Superior,  under  authority  of  sec- 
tion 72  of  said  chapter  312,  which  provides 
that  "any  city  now  organized  under  a  special 
charter  may  adopt  the  provisions  of  any  spe- 
cial chapter,  section  or  subdivision  of  any  sec- 
tion of  this  act."  At  the  meeting  of  the  coun- 
<Al,  held  as  before  stated,  and  after  the  pro- 
ceedings were  had  adopting  the  repori  of  tne 
committee  Hjdng  salaries  for  the  mayor  and 
aldermen,  the  proposed  ordinance  to  substitute 
portions  of  the  general  law  for  the  organiza- 
tion of  cities  for  portions  of  the  city  cliarter 
was  adopted,  and  tlie  proceedings  In  that  re- 
gard appear  minuted  in  the  records  of  the 
city  clerk  as  follows:  "Under  suspension  of 
the  rules,  ordinance  adopting  certain  portions 
of  the  general  charier  with  reference  to  sal- 
aries of  mayor  and  aldermen  was  given  Its 
second  reading.  Ordinance  passed  by  the  fol- 
lowing vote:  Ayes,  16;  noes,  1;  Alderman 
Barton  voting  no."  Alderman  Barton  was  a 
member  who  objected  to  the  action  thereto- 
fore had  in  relation  to  salaries  for  the  mayor 
and  aldermen,  for  want  of  authority  under  the 
charter  to  pay  such  salaries.  Thereafter  the 
report  of  the  committee  on  salaries  was  amend- 
ed in  some  particulars  and  adopted  as  a  whole. 
On  the  13th  day  of  March,  1894,  at  a  meet- 
ing held  on  that  day,  the  council,  by  ordi- 
nance, provided  for  the  payment  of  salaries  to 
the  mayor  and  aldermen.  Certain  officers  of 
the  city  for  1S94,  made  defendants  In  the  ac- 
tion, claimed  that  the  ordinance  referred  to 
was  effectual  to  at  once  amend  tbe  charter  by 
the  substitution  of  section  16,  c.  312,  of  the 
Iaws  of  1893,  for  section  15  of  the  charter, 
and  that,  as  the  former  section  provides  for 
tbe  fixing  of  salaries  at  the  first  meeting  of 
the  council  In  February  for  the  officers  to  be 
elected  for  the  ensuing  year,  the  action  of  the 
council  on  the  6th  day  of  March  after  the 
passage  of  the  ordinance  was  wltbont  anthcc- 
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Ity,  and  that  tbey  were  eatltled  to  recdre  pay 
aocordlDg  to  the  salaries  fixed  tbe  preceding 
year,  which  were  In  many  cases  higher  than 
according  to  the  action  of  March  6.  ISM.  Cer- 
tain officers  of  the  city,  made  defendants,  con- 
curred in  this  theory,  and  plaintiff  brought 
tbe  action  in  its  own  behalf  and  that  of  other 
taxpayers  of  tbe  city  to  prevent  the  payment 
of  salaries  in  excess  of  the  amounts  fixed 
March  6,  18M.  The  trial  coui-t  further  found 
as  a  fact  that  the  purpose  of  tbe  council  in 
passing  the  ordinance  referred  to  was  to  so 
amend  the  city  charter  as  to  allow  the  tiay* 
ment  of  salaries  to  the  mayor,  aldermen,  8U< 
perrlsors,  and  school  commissioners;  and  he 
found  as  a  conclusion  of  law  that  tbe  salaries 
were  l^^y  fixed  by  tbe  commpn  council  on 
tbe  6tb  day  of  March,  1894.  that  the  officers 
were  not  entitled  to  any  greater  compensa- 
tion than  the  salaries  so  fixed^  and  Judgment 
was  ordered  In  plalntiCC's  fftvor  In  acowdance 
with  auch  contdusions. 

W.  B.  HoeUe  and  W.  0.  Owen,  for  appel- 
lants. Victor  Linley,  Air  respondent 

MABSHAI^  J.  (after  stating  tbe  facts). 
It  Is  not  claimed,  and,  indeed,  cannot  be  serl- 
oudy,  that  the  common  council  of  the  respond- 
ent city  had  any  authority,  under  section  72, 
312,  Laws  1883,  to  adopt  tbe  repealing 
clause  of  that  act  In  place  of  section  239  of  tbe 
city  charter,  prohibiting  tbe  payment  of  sala- 
ries to  certain  officers  named  therein,  and 
thereby  pave  tbe  way  for  granting  salaries  to 
such  officers.  The  actidh  of  the  common 
council  In  that  regard  Is  without  even  the 
semblance  of  legal  authority.  The  substitut- 
ed section  does  not  constitute  any  part  of  the 
general  law  for  tbe  organization  of  cities; 
none  whater^.  The  finding  of  the  trial  court 
that  tbe  purpose  of  the  entire  ordinance  was 
to  prepare  the  way  for  tbe  granting  of  sala- 
ries prohlUted  by  section  239  of  the  charter  is 
abundantly  supported  tbe  evidence,  and,  as 
its  purpose  in  tliat  regard  wholly  failed  be- 
cause, notwithstanding  the  ordinance,  the  pro- 
hibitory clause  referred  to  still  remained  in 
force,  the  question  is  presented  of  what  be- 
comes of  tbe  balance  of  the  ordinance.  We 
bold  that  the  rule  in  regard  to  unconstitutional 
laws  applies,  which  maybe  stated  as  follows; 
If  tbe  void  part  of  the  act  is  the  compensation 
for  or  the  Inducement  to  the  ralld  portion,  so 
that,  looking  at  the  whole  act.  It  Is  reasonably 
clear  that  the  legislative  body  would  not  have 
enacted  tbe  valid  portion  atone,  then  the  whole 
act  will  be  held  Inoperative  and  void.  Slauson 
V.  Racine,  13  Wis.  388;  State  v.  Donsman,  28 
Wis.  541;  Sllnger  v.  Henneman,  38  Wis.  604; 
Dells  v.  Kennedy,  49  Wis.  556,  6  N.  W.  246, 
381;  State  v.  Tuttle,  53  Wis.  45.  9  N.  W.  791; 
State  V.  Sauk  Co..  62  Wis.  376,  22  N.  W.  572. 
From  the  foregoing  It  follows  that  the  entire 
ordinance  under  consideration,  by  which  It 
was  attempted  to  amend  the  charter  of  re- 
spondent city.  Is  void,  and  that  such  charter 
•tands  the  same  as  before  the  attempted 


amendment,  with  the  prohlbltlMi  asalnat  the 
paying  of  salaries  to  tbe  ofBeen  mentioned 
In  section  239  in  full  force,  and  SBctVm  li>, 
requiring  the  council  to  fix  the  salaries  or 
city  officers  in  Marcli.  in  force  as  w^  If 
the  attempt  to  amend  the  cliarter  had  beoi 
successful,  tbe  result  of  this  case  would  nec- 
essarily be  tbe  same.  Section  37  of  the 
charter  expressly  provides  that  all  ordinances 
shall  be  published  within  15  days  after  tnetr 
passage  and  b^ore  they  sluUl  take  effect 
Under  this  provlalon,  that  in  no  event  could 
tbe  amendatory  section  have  been  made  ef- 
fective till  after  the  time  tbe  salaries  for 
1894  were  fixed  la  too  <dear  for  argnment 
Hence  It  follows,  as  stated,  that.  In  any  view 
of  tbe  case,  tbe  salari^  of  the  officers  for 
1894  were  limited  and  fixed  by  tbe  action  of 
the  council  at  the  meeting  of  March  6th  of 
that  year. 

A  question  of  costs  is  presented,  In  that  it  Is 
claimed  that  costs  should  not  bave  been 
awarded  by  the  court  bdow  to  respondent. 
That  was  a  matter  in  tbe  sound  diacretlott  or 
the  trial  court,  and,  aa  we  are  nnable  to  say 
there  was  any  abase  of  discretion  in  tbe  mat- 
ter, tbe  judgment  cannot  be  distnrbed  aa  tbat 
ground.  It  follows  from  the  fOregoing  tnat 
the  Judsrment  appealed  from  was  right,  and 
should  be  affirmed.   Judgment  afflmied. 


COLLINS  V.  MORRISON. 
(Supreme  Coort  of  Wiscoasin.  Nov.  S,  1895.) 

CODNTEKCLAIH— WbBX  ALLOWAVUt 

Where  tbe  lease  antbmiies  the  lessor  to 

take  the  fomlture  of  the  lessee,  and  sell  the 
same  to  satisfy  unoaid  rent,  and  also  requires  the 
lessor  to  keeo  the  building  in  repair,  in  re- 
plevin by  the  lessor  to  recover  possession  of  the 
lomiture  a  counterclaim  hr  the  lessee  for  dara- 
agee  ariolng  from  failure  of  the  lessor  to  ke^  the 
premises  in  repair  is  one  arising  out  of  the  con- 
tract which  is  the  foundation  of  the  lessor's 
claim  (Rev.  St.  |  2656^  subd.  1),  and  is  there- 
fore properly  allowed. 

Appeal  from  circuit  court.  Donglas  county; 
B.  O.  Marshall.  Judge. 

Action  by  John  N.  Collins  against  Flora  A. 
Morrison.  From  a  judgment  for  defendant 
on  her  counterclaim,  plaintiff  appeals.  Af- 
firmed. 

The  action  is  replevin.  Appellant  rented 
a  dwelling  house  to  resimndent  for  a  board- 
ing house.  Tbe  iMiyment  of  the  rent  and 
the  fulffilment  of  the  conditions  of  the  lease 
were  expressly  made  a  charge  and  lien  upon 
all  the  household  furniture  of  the  reapoud- 
ent,  by  the  terms  of  the  lease  Itself,  with  the 
right  to  take,  bold,  and  sell  to  satisfy  rent 
remaining  tmpald.  The  lease  also  contained 
an  agreement  by  the  appellant  to  repair  and 
keep  In  repair  the  roof  of  said  building. 
There  was  rent  tmpald.  The  appellant 
made  demand  for  tbe  iiossesston  of  the  fur- 
niture, which  was  denied,  and  he  brought 
this  action.  Tlie  req;tondent  alleged,  both 
by  way  of  defense  and  counterclaim,  a 
breach  of  tbe  agreement  to  r^ialr,  and  dam- 
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ages  by  reason  of  the  breach,  to  an  amount 
exceeding  the  rent  due.  There  was  a  trial 
of  these  Issues,  which  resulted  lu  a  verdict 
for  the  defendant  From  a  Judgment  on  the 
Terdlct,  the  plaintiff  apiieals. 

W.  M.  Steele,  far  appellant  J.  B.  Arnold, 
for  rtepODdoit 

N'KWMAN.  J.  (after  statins  the  facts). 
The  plainUfTs  couteutloDS  seem  to  ihow  that 
the  allowance  of  the  defendant's  countw- 
claim  Is  the  source  and  spring  of  the  wrongs 
under  which  he  suffers.  Indeed,  It  appears, 
bj  a  careful  examination  of  the  whole  case 
and  the  errors  claimed,  that.  If  the  counter- 
claim could  properly  be  supported  as  a  prop- 
er pleading  in  the  action,  then  the  Impor- 
tance of  the  assigned  errors,  and  the  errors 
themadTes,  disappear.  For  it  appears  that 
aasuxoing  the  competency  of  the  counter^ 
claim,  the  trial  was  void  of  any  anbstantlal 
error. 

This  was  an  action  of  refderln,  something 
Id  the  nature  of  a  distress  of  goods  for  the 
nonpayment  of  rent  The  counterclaim  was 
founded  on  a.  breach  of  a  corenant  lu  the 
same  lease  which  was  the  foundation  of 
plaintiff's  claim  for  rent  The  ulterior  or 
secondary  object  of  the  action  was  the  col- 
lection of  rent  If  the  action  had  been  di- 
rectly and  primarily  for  the  collection  of  the 
rent  there  would  be  no  question  of  the  de- 
fendant's right  to  Goonterclaim  damages  for 
the  breach  of  her  landlord's  covenant  to 
keep  the  demised  premises  In  repair.  Her 
claim  would  hare  been,  clearly,  "a  cause  of 
action  aristng  out  of  the  contract  or  trans- 
action set  forth  In  the  complaint,  as  the 
foundation  of  the  plaintiff's  claim,  or  con- 
nected with  the  subject  of  the  action."  Rev. 
St  i  2^,  subd.  1.  But  although  the  form 
of  plalutUTs  action  is  replerln,  his  cause  of 
action  arises  out  of  the  contract  of  lease, 
and  Its  real  object  is  the  recov^.  of  rent 
The  defendant's  counterclaim  also  arises  out 
of  the  lease,  and  Its  object  is  to  show  that 
by  the  conditions  of  the  lease  Itself,  no  rent 
Is  due.  So,  It  would  seem  that,  literally  and 
strictly,  the  counterclaim  arlaes  out  of  the 
contract  which  Is  the  foundation  of  the 
plaintiff's  claim,  and  so  is  strictly  within  the 
words  of  the  statute.  It  would  add  nothing 
to  say,  also,  that  It  is  closely  connected  with 
the  subject  of  the  action,  which  is  the  col- 
lection of  rent  claimed  to  be  due  upon  this 
contract  The  principle  which  governs  such 
a  case  is  stated  In  Pom.  Code  PI.  (3d  Ed.)  { 
7SS,  as  follows:  "Whenever  the  facts  are 
such  that  an  election  Is  given  to  the  plain- 
tiff to  sue  In  form  elthm-  for  a  tort  or  on  con- 
tmct,  and.  If  he  sues  on  contract,  the  de- 
fendant ma7  counterclaim  for  damages  for 
the  breach  of  that  contnet  the  same  coun- 
terclaim may  alao  be  Inteipoaed  when  the 
suit  Is  in  form  for  the  tort  The  facts  being 
exactly  the  same  In  both  phases  of  the  ac- 
tion, the  counterclaim  would  clearly  arise 
oat  of  the  rod  transaction,  which  was  the 


foundation  of  the  plaintiff's  demand."  And 
It  has  been  held  that  In  actions  of  replevin,, 
to  recover  goods  distrained  for  rent  sny 
damage  growing  directly  out  of  the  contract 
of  leasing  may  be  offset  against  any  clalma 
tor  rent  due.  Gobbey,  RepL  $S  48.  736,  791,. 
794,  and  cases  cited  In  notes.  And  It  has 
been  held  by  this  court  that  in  an  action  by 
the  landlord  against  the  tenant  founded  up- 
on the  lease,  to  recover  damages  from  the  ten- 
ant for  the  carrying  away  of  sundry  articles 
which  were  claimed  to  be  a  part  of  the  de- 
mised premises,  the  tenant  might  counter- 
claim for  certain  articles  belonging  to  him 
which  the  landlord  retained  and  refused  to 
permit  him  to  remove.  It  Is  said  that  it 
may  fklrly  be  said  to  be  a  cause  of  action 
which  "arises  out  of  the  contract  or  ti-ans-  ' 
action  set  forth  In  the  complaint  as  the  foun- 
dation of  the  plaintiff's  claim.  It  grew  di- 
rectly out  of  the  misunderstanding  between 
the  parties  as  to  their  respective  rights  un- 
der that  contract"  VUas  v.  Mason.  25  Wis. 
310;  GUbert  v.  Loberg,  86  Wla  661,  67  N. 
962.  The  counterclaim  was  competent. 
There  is  no  substantial  error  found  in  the^ 
record.  The  Judgment  of  the  circuit  courl 
is  affirmed. 

MAwaTiAT.T.,      took  uo  part 


NICOIiAI  T.  DATIB  at  aL 

(Stqweme  Court  of  Wlseonrin.  Nov.  8, 1805.) 
ETiDBKca— OsjscnoH  TO  CBB-mmiD  Cotiss  or 

RaOOSDS— PRSSUHPTIOKS— HtOBWAXB  — 

UbMOVINO  0B8TBUCT10»8. 

1.  An  objectioa  to  the  certified  copy  of  a 
record,  on  the  ground  of  the  form  in  which  It  was 
certified,  sbouu  spedflcallr  point  out  the  emw. 

2.  Hie  fact  that  a  person  has  for  many 
years  encroached  on  a  highway  by  inclosing  part 
thereof  within  hh  fence  does  not  bar  the  towQ' 
of  the  right  to  have  the  road  opened  to  its  full 
width. 

8.  The  Qnestion  whether  It  is  necessary  to  B» 

open  the  road  ia  imniRterial. 

4.  Town  officials  may  remove  obstructions  on 
a  highway  without  petition  from  taxpayeta. 

Appeal  firom  circuit  court  Waukesha  coun- 
ty; A.  Scott  Sloan,  Judge. 

Action  by  Henry  E.  Nlcolal  agataist  Mail: . 
Davis  and  others.   There  was  a  Judgment 
fia-  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

It  appears  from  the  records  that  the  plain- 
tiff Is  the  owner  and  in  possession  of  200  acre» 
of  land  described,  lu  the  town  of  Yetnon, 
Waukesha  county,  and  resides  thereon;  thar 
said  laud  Is  bounded  on  the  north  by  a  quar- 
ter section  Une  of  sectlm  14;  that  lying  on 
the  north  side  of  said  land  Is  a  pnbUc  high- 
way, which  was,  by  order  of  the  iirop^  offi> 
cers  of  said  town,  bearing  date  Decembw  7, 
1847,  duly  laid  out  8  rods  wide  upon  said  line; 
that  1%  rods  ot  said  fairway  was  south  of 
said  quarter  section  line,  and  on  ttie  plaintiff's 
said  land,  and  the  balance  themtf  was  north 
of  said  line;  that  said  order  laying  out  saldi 
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lilffhway  was  dxdy  recorded  In  tbe  office  of 
the  town  deife;  that  said  big^way  waa  not 
so  opened  and  traveled  enactty  upon  said 
■quarter  section  line;  iSmt  Anpist  28,  1808,  a 
large  number  of  tbe  dtlzais  of  said  town  pe- 
titioned tbe  town  board  to  remore  tbe  plain- 
tiff's fences,  etc.,  as  encroadunents  upon  said 
bighway  so  laid  out;  tbat  tbe  said  board 
thereupon  caused  a  snnr^  of  the  said  high- 
way to  be  made,  and  thereupon  gare  tbe 
plaintiff  notice  to  mnore  ell  obstructi<»s 
standing  within  said  three-rod  limit  ot  said 
highway,  within  a  time  therein  named;  that 
tbe  (tefendants,  as  officers  and  agents  ot  the 
town,  did  lemove  a  portion  of  the  [dalntura 
fences  so  oicroadilng  upcm  said  highway; 
.  that  thorenpon  and  cm  Norember  23, 18S3,  tbe 
plaintiff  commenced  this  action  to  remove  said 
fence  now  standing  upon  the  middle  of  the 
traveled  portion  of  said  highway,  and  restore 
said  highway  to  lis  former  condition  of  use- 
fulness for  the  pnrposes  <tf  public  travel;  and 
that  the  defendants  be  popetnalfy  enjoined 
from  removing  idalntUTs  fence  along  the 
north  side  of  said  land,  and  from  approprl- 
■atlng,  using,  and  converting  said  strip  of  land 
situated  on  the  south  half  of  said  bighway  as 
and  toe  a  public  highway,  and  from  Injuring, 
■destroying,  or  removing  the  grass,  shmblKry, 
trees,  and  flower  beds  situated  upon  said  strip 
-of  land,  and  from  changing  or  altering  said 
hlghwi^  as  it  bad  prevloudy  and  for  a  long 
time  existed.  TbiB  defendants  answered  by  way 
of  admissions  and  denials,  and  justified,  as 
officers  and  agents  of  tbe  town,  the  proposed 
"Opening  of  said  bighway  as  cnlglnaUy  laid 
out.  Upon  the  trial  of  said  cause,  the  court 
found.  In  eflect.  the  facts  as  stated,  and  that 
the  present  traveled  troA  along  said  highway 
is  all  within  the  original  tbKC  i-ods,  as  de> 
ficribed  hi  the  order  layhig  out  said  highway, 
with  the  exertion  of  a  very  short  distance; 
that  the  public  varied  said  highway  outside 
of  said  three  rods,  for  tbe  convenience  of 
travel,  and  for  tbe  purpose  of  escaping  a  Kiuall 
hollow  or  ravine,  which  appears  to  be  in  the 
center  of  said  original  three  rods;  that  tbe 
plabitlflTs  fence,  along  In  front  of  his  lioose, 
stands  In  the  highway,  and  that  the  defend- 
ants were  auth<Mlzed  In  dtarecflng  and  orders 
Ing  the  said  plaintiff  to  remove  his  said  fence 
from  the  highway,  as  tbe  same  was  an  ob- 
atructlon  in  said  highway,  and  unlawfully 
there;  that  tbe  dtfendants  did  nothing  hi  con- 
nection with  said  highway  other  than  what 
they  were  authorized  to  do  under  the  laws  of 
this  state.  As  conclusions  of  law,  the  court 
fonnd  tbat  the  plaintiff  Is  not  entitled  to  the 
relief  prayed  fw  in  his  complaint,  and  that 
this  action  should  be  dismissed,  with  costs. 
Prom  tbe  judgment  entered  thereon,  accord- 
ingly, the  plaintiff  brings  this  appeal. 

Llndley  Collins  and  Christian  Doerfler,  for 
appellant.   Ryan  &  Merton,  for  respondents. 

CAS30DAT,  G..J.  (after  staUng  the  facts). 
There  was  no  error  in  admitting  In  evidence 
the  certified  copy  of  the  order  laying  ont  the 


road  in  1847.  There  was  no  objectloo  to  thr 
form  in  which  such  copy  was  certUed;  bm 
the  objection  waa  to  any  certified  copy,  on 
the  gromid  that  counsel  wanted  tbe  original. 
Besides,  the  town  clerk  was  snbseqoeDtly 
sworn,  and  without  objectton  testified  to  the 
effect  that  he  was  then  soch  derk,  and  as 
such  bad  custody  of  the  records  of  the  town, 
and.  rtfwring  to  such  coi^,  said:  '*Thi8  b  a 
certified  copy  of  the  original  order.  I  took 
the  copy  of  this  Oder  from  the  originaL  The 
original  recotH  Is  here.  •  •  •  The  matt  at 
the  bottom  of  this  In  the  book,  *Tnie  copy,' 
is  the  same  on  the  certified  copy.**  The  lan- 
guage Is  nnmlMakaUei,  and  to  tbe  effect  tbat 
the  certified  copy  was  taken  from  the  orlc- 
InaL  If  there  was  any  objection  to  tbe  tarn 
in  which  tbe  copy  was  certified,  It  sbooH 
have  beoi  specifically  pointed  ont,  so  that  the 
original,  then  present,  could  have  been  pnt 
in  evidoice.  Ever  since  18BS,  that  order  hu 
been  "presumptive  evldaice  ot  the  fhcti 
therein  stated,  and  of  the  regularity  of  an 
the  proceedings  prior  to  the  making  of  tnxt 
order."  Rev.  St.  i  1298;  WlUlann  v.  Oflilln. 
86  Wis.  14^,  GO  N.  W.  64S.  Such  preamnp- 
tlon  was  not  ovearcome  evidence,  ntfs 
highway  appears  to  have  been  n^peoBi. 
woriced,  and  ttavded,  substantially  w  tbe 
line  on  which  It  was  so  laid  out,  for  more  than 
45  years  prior  to  this  controversy.  Hie  mm 
fiict  tbat  Ibe  plaintiff  had  fOr  many  yean  en- 
croached upon  the  road  by  pattbig  a  porthn 
of  bis  tcacea  in  the  road,  and  otherwise,  dM  | 
not  bar  the  town  from  tbe  legal  ri^t  of  bar-  j 
hag  the  road  at  any  time  opeaed  to  Its  fnll  ' 
width,  as  origlnaBy  surveyed  and  laid  ont 
Welsh  V.  Ttown  at  Argyle,  86  Wis.  802.  55  N. 
W.  412;  ChOds  v.  Nelson.  60  yna.  125.  33  N.  ! 
W.  687;  ReOly  v.  City  of  Radne.  01  Wb^ 
B26,  8  N.  W.  417. 

There  was  no  erm  In  excluding  tbe  <^>biloi. 
of  a  wltn^  as  to  the  necessity  of  stralRbt- 
oilng  ont  the  road  at  the  pdnt  in  question. 
The  question  Involved  was  tbe  legal  right  of 
tbe  town  to  have  the  road  so  strai^itened. 
and  not  the  necessity  of  doing  It  Besides,  It 
does  not  seem  to  have  been  a  subject  toe  «-  | 
pert  testimony. 

There  was  no  error  in  exclodiog  tesUmony 
as  to  whether  the  signers  of  the  petltl<n  for 
removing  such  encroachments  were  taxpayers. 
As  stated  by  the  trial  court,  ttie  town  oflb^ 
had  the  legal  right  to  make  sodi  lenwral 
wtttiout  such  petition.  I 

The  findings  seon  to  be  fully  sustained  oy 
tbe  evidence.  Tbe  judgment  of  Uie  drroli 
court  is  affirmed. 


In  re  MESEBBRG'S  ESTATE. 
In  re  STHINBR*S  ESTATE. 
(Supreme  Conit  of  Wisconsin.  Nor.  8;  18B&) 
RsviEW  oy  Appul— SomcraircT  or  'Efiotsct 

— APPSAL  BOXDS— ADHINtSTHATBIX  Dl 

Bonis  nos. 
1.  Where  it  does  not  appear  from  the  bill 
of  exceptions  that  the  recora  contains  all  tbi 
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^'Tidenee,  a  reTenwl  cannot  be  had  on  the  groond 
that  it  doei  not  instaln  the  judgment. 

2.  Rer.  St  S  4032.  requiring  aU  parties  ez- 
<>€'pt  "an  executor,  admiDistntor,  guardian  or 
trustee"  to  fite  an  appeal  bond,  doe*  not  exempt 
an  administratrix  da  iwnia  non  from  flUsg  an  tj^ 
Ileal  bond. 

Appeal  trom  dicutt  courts  Dodge  oomitr; 
Jk.  Scott  Bloaii.  Judge. 

PetlUoD  }3j  Wllh^tne  Felt,  as  admlnls- 
tratrlx  de  bonis  lUHi  of  the  estate  of  Otarto- 
tJan  He*eb»g>  against  Juliana  Stelner  and 
anotber,  as  executors  of  tlie  estate  of  J<An 
j«telner,  for  the  allowance  of  a  claim  against 
ibe  estate  of  defendants'  Intestate  as  surety 
•on  tbe  bond  of  tbe  administratrix  of  plaln- 
litC's  Intestate.  From  an  afllnnaace  by  the 
vlrcnlt  court  of  a  Judgment  for  plalntlfl.  de- 
fendants aiQMal.  Affirmed. 

Petition  by  WUhelmine  Felt,  as  adminis- 
tratrix de  brails  non  of  tbe  estate  of  Cbrls- 
tian  Meseberg,  against  Juliana  Stelner  and 
another,  executras  of  the  estate  of  John 
Stelner,  and  otbers,  for  an  allowance  of  her 
£nal  account,  Including  a  claim  against  the 
■efitate  of  defendants'  Intestate  as  surety  on 
the  bond  of  tbe  administratrix  of  plalntUTs 
intestate.  From  an  (Wder  ot,  the  county 
court  dismissing  ber  petition  wltbont  jh^u- 
dloe,  plaintiff  appealed;  and  fran  a  Judg- 
ment of  tbe  circuit  court  rererslng  tlie  order 
<it  the  county  court  denying  defendants'  mo- 
tion for  dismissal  <jl  tbe  an>eal,  and  allow- 
ing plaintiff's  claim,  defoidants  appeal.  Re* 
-versed. 

These  cases  arose  out  of  the  admlnistia- 
tl(Hi  of  tbe  estate  of  Christian  Meseberg,  de- 
•ceased,  and  out  of  tbe  proceedings  in  tbe 
matter  of  tbe  estate  of  John  Stelner,  de- 
ceased, to  enforce  a  claim  against  the  lat- 
ter estate  founded  up<m  the  bond  of  Fred- 
•ericke  Meseberg,  tbe  executrix  of  Cbristtan 
Mesetaeig,  signed  by  John  Stdner  as  surety. 
As  th^  were  argued  by  the  sayie  counsel, 
and  can  be  moat  conrenlently  considered  to- 
eether,  tbey  will  be  disposed  of  by  a  slns^e 
■opinion.  Christian  Meseberg  died  testate 
May  5.  1888.  harlng  devised  and  bequeatbed 
all  bis  real  and  personal  estate  to  his  wife, 
Fredericke  Meseberg,  "during  her  natural 
lifettme,f*  and  provided  that  aftor  tbe  de- 
cease of  his  said  wife  bis  real  estate,  and  all 
the  personal  property  "left  by  bis  said  wife," 
should  be  inherited  by  bis  daughter,  Wil- 
lielmine  Meseberg,  to  have  and  to  bold  to 
her  heirs  and  assigns;  and  he  appointed  bis 
wife,  Fredniclie,  bis  executrix,  and  directed 
that  she  might  not  be  required  to  gire  bond 
for  the  performance  of  her  duties.  His  will 
was  admitted  to  probate  August  11,  1SS8; 
Fredericke.  his  wife,  having  Hied  ber  bond 
in  the  sum  of  fSOO,  with  John  Stelner  as 
■surety,  which  was  approved,  and  letters  teR- 
tamentary  Issued  to  her,  and  she  entered 
upon  h«  duties.  As  such  executrix,  she  re- 
<relved  goods,  chattels,  moneys,  and  credits 
ftelongtng  to  the  estate  of  Christian  Mese- 
berg, deceased,  to  the  amount  of  fl,?90,  ex- 
■clnslve  of  real  estate,  as  shown  by  her  In- 


ventory.  Afterwards,  on  December  22, 1893. 
the  said  FrsderlAeb  executrix  as  aforesaid, 
died  without  having  rendered  or  settled  her 
final  account  aa  executxix.  On  the  27tb  of 
JanuaiTi  18M,  WObebnine  Ftit.  tbe  <buighter 
ct  Christian  Mesebwg,  was  apotnted  admin- 
istratrix de  bonis  non  <a  said  estate,  with 
tbe  will  of  the  said  Christian  Meseberg. 
deceased,  annexed,  and  qualified,  and  en- 
tered apoa.  her  duties.  On  tbe  2d  of  Feb- 
ruary, 18M,  ahe,  In  ber  said  representative 
capacity,  filed  an  application  in  tbe  cmnty 
court  to  have  the  final  account  of  Fredericke 
Meseberg,  executrix  oC  Obristlan  Meseberg, 
deceased,  adjusted  and  allowed,  and  tbe  resi- 
due of  tbe  estate  detem^ed;  and  she  made 
and  attticbed  thereto  an  account  for  said 
Fredericke  M^Mberg,  to  be  adjusted  and  al- 
lowed. The  matter  came  <nk  to  be  heard  on 
tbe  13th  day  of  March,  1894,  when  Juliana 
Stdner  and  William  J.  Stelner,  executors 
and  residuary  legatees  of  John  Stelner,  de- 
ceased, i4>peared.  and  said  account  was  ad- 
Justed.  The  court  found  and  adjudged  that 
there  was  due  from  Fredericke  Meseberg. 
executxix  aforesaidt  to  the  estate  of  Ctwls- 
tlan  Meseberg.  decened,  tbe  sum  of  91.2S8A^ 
and  that  tbe  said  WUhelmine  Felt,  as  odmiur 
istratrlx  de  bonis  non,  was  entitled  to  the 
possession  of  the  same,  frmn  which  deter- 
mination William  J.  Stelner  end  Juliana 
Stelner,  executors  of  tbe  last  wlU  and  testa- 
maxt  of  John  Stelner,  deceased,  appealed  to 
tbe  drcnlt  court;  and  upon  the  trial  in  tbe 
(drcuit  court  it  was  furtiier  found  that  the 
executrix,  Fredericke  Meseberg,  should  be 
charged  wltii  tbe  sum  of  $1,790,  and  was  en- 
titled to  credits  amounting  In  all  to  VSSaiS. 
and  that  the  sum  due  was,  as  ascertained 
by  tbe  county  court,  91,203.85;  and  It  was 
adjudged  accordingly,  and  that  the  Judg- 
ment <tf  the  county  court  should  be.  In  all 
things,  affirmed.  William  J.  Stdner  and  Ju- 
liana St^ner.  executors,  etc..  appealed  to  this 
court  trtm  said  Judgment;  but  the  bill 
ooKpticms  does  not  purport,  nor  Is  It  certl- 
fled,  to  contain  all  the  evidence  that  was 
^ven  on  the  trial  in  the  circuit  court  John 
Steiner,  the  surety  on  the  bond  of  Fred- 
ericke Meseberg  as  executrix,  died  testate 
February  16,  1889,  and  on  tbe  20tta  day  of 
April  in  that  year  bis  will  was  admitted  to 
probate,  and  letters  testamentary  were  Is- 
sued to  said  William  J.  Stelner  and  Juliana 
St^er;  and,  tbe  estate  remaining  unsettled, 
WUhelmine  Felt,  administratrix  de  bonis 
non,  as  af(Hre8ald.  <tf  the  estate  of  Christian 
Meseberg.  filed  a  petition  in  the  matter  of 
the  estate  ctf  John  Stelner,  deceased,  setting 
out  substantially  the  matters  embraced  In 
the  finding  of  the  court  In  the  matter  of  the 
estate  of  Christian  Meseberg,  deceased,  to- 
gether with  the  provisions  of  tbe  bond  ta 
the  sum  of  fSOO  given  by  Fredericke  Mese- 
berg as  executrix,  and  signed  by  John  Steln- 
er as  surety,  and  that  alie  had  been  unable 
to  obtain  possession  of  the  amount  of  $1.- 
253.SS  adjudged  to  her  In  the  matter  <tf  the 
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estate  of  Cbrlstlan  Meseberg*  deceased.  She 
claimed  that  tbere  was  due  from  tbe  estate 
of  John  Stelner,  deceased,  according  to  the 
coadltions  of  said  bond  on  whlcb  said  Steln- 
er was  surety,  the  sum  of  $500,  and  prayed 
that  tier  claim  for  that  amount  be  allowed 
against  his  estate,  etc.  The  matter  of  her 
petition  came  on  to  be  beard  on  the  0th 
day  of  May,  1891;  the  said  executors,  Wil- 
liam J.  Stelner  and  Juliana  Stelner,  liavlnff 
filed  so  answer  putting  In  Issue  various  por- 
tions of  said  petition.  Upon  motion  that  tbe 
said  proceeding  be  dismissed  upon  the 
ground  that  no  certificate  accompanied  said 
claim,  and  no  sworn  statement,  as  required 
by  rules  of  the  court,  and  no  notice  had  been 
given  to  tbe  representatives  of  deceased  of 
the  application  for  leave  to  file  said  claim, 
ft  WHS  ordered  that  said  claim  be  dismissed 
without  prejudice,  with  costs  to  be  taxed. 
From  this  determination  Wilhelmlne  Felt, 
administratrix  de  bonis  non,  as  afwesald, 
of  Christian  Meseberg,  deceased,  on  the  28th 
day  of  May,  1891,  filed  and  gave  notice  of 
an  appeal  pursuant  to  the  order  of  the  coun- 
ty court,  but  no  bond  on  said  appeal  was 
ever  given  or  filed  as  prescribed  by  statute. 
Upc»i  return  made  of  the  proceedings  to  the 
circuit  court,  the  motion  ot  William  J.  Steln- 
er and  Juliana  Stelner.  ezecntmv,  etc  tn 
dismiss  said  inroceedlngs  for  the  reasons  set 
up  In  the  county  court,  which  ttiere  pre- 
vailed, and  for  the  further  reason  that  no 
bmd  had  been  given  on  tbe  appeal  to  tbe 
circuit  court,  as  prescribed  by  statute,  was 
argued,  but  the  court  denied  the  motion. 
The  circuit  court  proceeded  to  a  hearing  of 
the  claim,  Novembw  12,  18M,  and  found 
that  there  was  doe,  according  to  the  con- 
ditions of  said  bond,  the  sum  of  $500  from 
tbe  estate  of  J<^  Stelner,  deceased,  to 
tbe  said  Wilhelmlne  Felt,  as  admlnlstm- 
tilx  de  bonis  non  of  the  estate  of  Chris- 
tian Meseberg,  deceased,  and  reversed  the 
order  of  the  county  court  diamlsslng  the 
claim,  and  ordered  and  adjudged  ttiat  the 
county  court  of  Dodge  county  should  allow 
taer  claim  in  the  sum  of  $500,  and  that  judg- 
ment be  entered  therefor,  and  gave  costs  to 
the  appellant  Exe^jrtlou  w««  taken  to  the 
finding,  and  WllUam  J.  Stelner  and  Juliana 
St^er,  execaton  am  aforesaid,  iMV>ealed 
from  said  Judgment;  having  settled  a  biU 
of  exceptions  as  to  the  mlinga  In  ptdnt  of 
law,  but  which  fftUs  to  show  that  It  contains 
all  the  evidence  produced  at  the  triaL 

Malone  &  Bachhuber,  for  appellants.  B.  E. 
Van  Keuren,  for  reqwndent 

PINNBT,  J.  (after  stating  the  facts).  The 
judgment  of  the  county  court  upon  the  ac- 
count of  Frederlcke  Meseberg  as  executrix 
of  the  estate  of  Christian  Meseberg,  deceas- 
ed, adjudging  that  there  was  due  to  the  es- 
tate of  Christian  Meseberg,  deceased,  from 
the  said  Frederlcke  Meseberg,  deceased,  ex- 
ecutrix, etc.,  the  sum  of  $1,253.85,  was  af- 


firmed, and  It  was  further  adjudged  that 
the  said  Wilhelmlne  Felt,  as  administratrix 
de  bonis  non,  was  entitled  to  receive  ttie 
said  sum.  This  Judgment  must  be  affirmed. 
The  case  was  tried  upon  the  merits,  and  tlte 
bill  of  exceptions  is  so  radically  defective.  In 
that  it  does  not  appear  that  it  contains  all 
the  evidence  admitted  at  the  trial,  that  it  is 
Impossible  tar  this  court  to  review  the  find- 
lugs  of  fact  of  the  circuit  court  They  fnlly 
sustain  the  Judgment  rendered.  It  is  con- 
teuded  on  the  part  of  the  appellants,  the  ex- 
ecutors of  John  Stdner.  deceased,  that  Feed- 
ericke  Meseberg.  as  executrix  of  Chrlstiao 
Meseberg,  took  the  iiersoual  estate  of  Chris- 
tian Meseberg,  deceased,  under  his  wlU,  witb 
the  right  to  use  the  corpus  of  It,  so  far  as 
might  be  necessary  for  her  support  during 
ber  life,  and  that  only  what  was  left  after 
her  decease  would  pass  to  Wilhelmlne  Felt, 
the  daughter,  and  that  the  circuit  court  err- 
ed In  charging  her  with  a  balance  of  $1,253.- 
85,  after  deducting  the  credits  allowed;  aoi) 
it  was  argued  that  there  was  no  personal  es- 
tate left,  upon  the  decease  of  Fredericlte. 
representing  or  amounting  to  that  sum,  and 
that  therefore,  the  Judgment  Is  erroneoiu. 
The  plain  answer  to  this  contention  is  that 
there  is  no  such  finding.  The  presumption 
Is  that  the  finding  and  Judgment  are  correct. 
Error  must  be  made  to  appear  afllrmadTely, 
and  the  burden  of  showing  It  from  the  rec- 
ord Is  on  the  appellant  This  has  been  tmi- 
formly  held  by  the  court  In  numerous  caaes 
during  a  period  of  more  than  50  years 
Hardly  a  term  passes  without  reiterating 
and  applying  the  rule.  The  latest  expres- 
sion of  tbe  rule  is  in  the  case  of  McDermott 
V.  Railway  Co.  (decided  at  the  present  term) 
64  N.  W.  430.  The  court  Is  bound  to  pre- 
sume, In  the  present  state  of  the  record,  thai 
evidence  was  produced  showing  that  there 
was  i>ersonaI  estate  left  by  Frederlcke  Mese- 
berg equal  or  equivalent  to  the  amoiut  ad- 
Judged  against  her  as  the  balance  •on  ber  ac- 
count and  which  did  not  come  to  the  hands 
of  Wilhelmlne  Felt  as  administratrix  de 
bonis  non  of  the  estate  of  Christian  Mese- 
berg, deceased,  or  to  presume  that  any  otlier 
state  of  facts  was  established  within  the  is- 
sue, which  would  warrant  tbe  finding  and 
Judgment  of  the  circuit  court  We  do  oot 
find  it  necessary  to  determine  whether  Fred- 
ericke  Meseberg  had  any  other  than  a  mere 
life  interest  In  the  estate  of  Christian  Mese- 
berg, deceased,  or  any  right  to  use,  for  my 
purpose  of  her  own,  any  part  of  the  corpus 
of  such  personal  estate.  The  result  Is  thai 
tbe  Judgment  of  the  circuit  court  on  the  ap- 
peal of  the  executors  of  John  Stelnw,  de- 
ceased, must  be  affirmed. 

The  appeal  of  Wilhelmlne  Felt  administra- 
trix de  bonis  non,  to  the  circuit  court  from 
tbe  determination  of  the  Judgment  of  the 
county  court  dismissing  her  claim  and  peti- 
tion against  tbe  estate  of  John  Stelner,  de- 
ceased, without  prejudice  and  with  costs- 
was  not  perfected  as  prescribed  by  uw,  lo 
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as  to  coiif»  jorisdlctton  upon  the  clrcnlt 
court  to  hear  and  detwmlne  1^  for  the  rea^ 
SOD  that  the  appellant  did  not  give  the  se- 
curity required  by  the  etatote  on  such  ap- 
peaL   The  statute  applicable  to  the  case 
(section  4032,  Bev.  St.)  provides  "that  the 
Iiarty  appealing,  other  than  on  executor,  ad- 
mfnlstrator,  Ruardlan  or  tmstee,  shall  at 
the  time  of  flUng  notice  of  ajqpeal,  and  be- 
fore his  appeal  shall  be  effectual  tor  any  par- 
pose,  file  with  the  connty  court  an  undertak- 
ing In  sneh  snm  and  with  such  surety  as  the 
Judge  theEcof  shall  apinroTe  to  the  effect," 
etc.   Wllhelmlne  Felt,  as  administratrix  de 
bonis  non  of  the  estate  of  Christian  Mese- 
berg.  In  prosecuting  her  claim  as  sucb 
against  the  estate  of  John  8tetn»,  was  not 
within  the  exception  of  the  statute  allowing 
an  appeal  1^  an  administrator  without  giv- 
ing the  statutory  security.  WhOe  she  might 
appeal  as  such  administratrix  from  any  or- 
der. Judgment,  or  determination  of  the  coun- 
ty court  in  the  matter  of  the  Mtate  in  which 
she  had  been  ai^olnted  such  administratrix, 
by  vbleb  she  might  be  aggrieved,  without 
giving  the  security  required  by  Ihe  statute, 
she  to  not  exempted  by  the  statute  from  giv* 
log  sneh  security  when  she  appeals  In  her 
representattTe  capacity  as  adminlst^trfx. 
etc.,  ftom  any  such  order,  judgment,  or  de- 
termination In  any  other  matter,  proceed- 
ing, or  cause;   The  statute  was  not  Intended 
to,  and  does  not,  confer  on  an  administrator 
a  genml  il^t  to  appeal  without  giving  the 
security  prescribed  by  it,  but  merely  a  right 
to  so  appeiU  from  an  order,  judgment,  or  de- 
terminatlm  made  in  the  matter  or  estate  in 
which  he  has  been  appointed  such  adminis- 
trator.  The  circuit  court  therefore  erred  In 
OTermllng  the  motion  to  dismiss  the  appeal, 
and  the  subsequent  proceedings  in  Uiat  court 
were  vritbont  jurisdiction.   The  judgment  of 
the  circuit  eonrt  on  the  a^teal  of  W.  J.  Stelner 
and  Juliana  Stelner,  administrators,  etc.»  In 
the  matter  of  the  estate  of  T<dm  Striner,  de- 
ceased. Is  reversed,  and  the  cause  Is  remanded 
to  the  <drcidt  court;  with  directions  to  dismiss 
said  appeal 


PAIlffX}  V.  BASTERN  RT.  CO.  OP  MINNE- 
SOTA. 

(Supreme  C!oart  of  WUconsiii.  Nov.  8,  18^.) 

Ituvri  to  Bailboad  Bmplotb— Dkpbctitk  Block- 
ISO  OV  FilOO— MbGUGKNCB— BVIDEKCK. 

1.  Where  it  la  shown  that  a  safety  appli- 
ance used  on  railroads  generally  has  become  de- 
feetive  continued  wear.  It  Is  not  necessarT-,  in 
an  action  for  injuries  caneed  thereby,  to  prove 
that  defendant  had  notice  of  such  cMidition. 

2.  If  such  api^ianoe  was  otiginnliy  insuffi- 
cient, an  emplc^i  ta  presumed  to  have  asanmed 
the  risk. 

&  Where  a  railroad  company  used  wooden 
blockine  between  the  rails  at  frogs,  to  prevent 
emplojfa*  feet  from  being  cauftht,  and  there  was 
evidence  to  show  that  a  awitchman,  whose  duty 
it  was  to  ooui^e  moving  cars,  started  to  make  a 
coupling,  and  when  next  acen  he  waa  lyioK  with 
his  foot  between  ttie  rails  about  a  foot  from  a 
frog,  the  car  having  paased  over  his  body,  and 


there  was  teatimsiur  that  tike  Uocking  at  that 
int  was  oat  of  lepalr,  the  issue  of  negligence 

for  a  jury. 

4.  In  an  action  for  tiie  death  of  a  switch- 
man, caused  by  his  foot  hting  caught  between  the 
rails  at  a  frog,  evidence  that  it  was  impossible 
for  a  foot  to  be  ao  canght  with  the  blocking  in 
use  by  defendant  was  admissible  to  show  that 
the  particular  blocking  complained  of  waa  out 
of  repair. 

5.  It  was  also  proper  to  show  that  If  guard 
rails  were  properly  blocked,  a  foot  could  not  be 
caught  between  the  rails. 

Appeal  from  circuit  court,  Douglas  coun- 
ty; H.  D.  Marshall,  Judge. 

Action  by  John  H.  Falne,  as  administra- 
tor, against  the  Eastern  Railway  Company  of 
Minnesota,  for  the  alleged  negligent  killing 
of  his  Intestate.  A  nonsuit  was  granted,  and 
plaintiff  appeals.  Reversed. 

This  is  an  action  brought  by  the  adminis- 
trator of  the  estate  of  Adelbert  Strader,  a 
young  man  20  years  of  age,  who  was  killed 
in  the  defendant's  railway  yard  at  West  Su- 
perior by  being  run  over  by  two  freight 
cars,  while  he  was  at  work  as  a  switchman 
In  said  yard.  It  appeared  by  the  evidence 
on  the  trial  that  the  railway  yard  In  which 
the  accident  happened  was  about  a  mile  and 
a  half  long,  and  contained  nearly,  or  quite. 
30  miles  of  switch  tracks.  There  were  nu- 
merous frogs  among  the  tracks.  It  seems 
that  there  Is  what  Is  called  a  "guard  rail" 
at  each  frog.  This  guard  rail  Is  spiked 
down  alongside  of  the  main  rail,  directly  op- 
posite the  point  of  the  frog,  and  it  flares 
somewhat  at  each  end,  so  as  to  guide  the 
flange  of  the  wheel  close  against  the  main 
rail;  the  object  of  It  being  to  prevent  the 
wheel  from  taking  the  wrong  point  of  the 
frog.  This  rail,  generally,  Is  about  16  feet 
in  length,  the  flaring  part  of  the  guard  rail 
la  about  3  feet  long  at  each  end,  and  the  re- 
mainder of  the  guard  rail  Is  straight,  and 
runs  parallel  with  the  main  rail,  and  about 

2  inches  distant  from  It  The  danger  which 
the  employes  in  the  yard  incur  of  havlns 
their  feet  caxigbt  between  the  flaring  pai-t 
of  the  guard  rail  and  the  main  rail,  and  not 
being  able  to  extricate  them,  has  Induced  rail- 
way companies  generally  to  put  In  what  is 
called  "blocking"  between  the  flaring  part 
of  the  guard  rail  and  the  main  rail.  This 
blocking  consists  of  two-Inch  lumber,  cut  in 
wedge-like  shape,  about  three  feet  long, 
which  Is  placed  on  the  ties  between  the 
rails,  from  where  the  guard  rail  commences 
to  flare  to  where  the  rails  come  nearest  to- 
gether; the  object  being  to  prevent  the  em- 
ployes from  having  thehr  feet  caught  It  Is 
claimed  by  the  appellant  that  the  blocking 
at  a  certain  guard  rail  In  the  yard  was  de- 
fective and  Insufficient,  and  that  the  foot  of 
the  plaintiff's  Intestate  waa  caught  between 
the  rails  by  reason  of  such  defective  block- 
ing, whereby  he  was  held  until  the  cars  ran 
over  and  killed  falm.  There  was  little  dis- 
pute In  the  evidence  as  to  the  f^cts  of  the 
accident  The  accident  happened  between 

3  and  4  o'clock  In  the  morning,  en  the  morn- 
ing of  June  20,  18D2,  after  It  bad  become 
light  The  plaintiff's  intestate  was  one  of  a 
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switching  crew,  which  was  engaged  In  dis- 
tributing cars  from  a  train  in  the  aforesaid 
yards.  The  crew  was  composed  of  the  en- 
gineer and  fireman  of  the  switch  engine,  the 
foreman  of  the  switching  crew,  and  two 
switchmen,— one  being  the  Intestate,  and  one 
being  a  witness  named  "Parker,"  Strader 
had  been  employed  in  the  yards  as  a  switch- 
man some  nine  or  ten  months  previous  to 
the  accident,  but  during  tlie  last  mouth  of 
his  employment  be  was  only  there  occasion- 
ally, as  an  extra  man,  and  his  employment 
seems  to  have  been  at  night  On  the  night 
of  the  accident,  Strader  was  acting  as  field- 
er of  the  switching  crew.  The  testimony 
»howB  that  the  duty  of  a  fielder  Is  to  take 
care  of  the  cars  that  are  cnt  off  by  the  man 
who  Is  In  charge  of  the  crew,  to  ride  them 
In  onto  the  tracks  which  they  are  Intended 
for,  to  set  brakes  iii>on  them,  and  to  couple 
them  up.  If  there  are  oars  to  couple  them  to, 
and  to  ride  the  hind  end  of  a  string  of  cars 
that  the  engine  may  be  puUiUf;.  ^le  wlt- 
nem  Parker  testifies:  "It  Is  the  fielder's 
duty,  when  cars  are  kicked,  to  couple  them' 
onto  other  cars,  If  they  run  far  enough.  U 
they  come  together,  he  Is  to  couple  them; 
that  Is  his  bnslness.  If  he  wants  to,  he  can 
n'alk,  and.  If  be  wants  to,  he  can  get  on  the 
ladder  on  the  outside,  and  ride  down."  An- 
other witness  testifies  that  when  cars  are  In 
motion,  and  the  fielder  is  not  near  the  sta- 
tionary cars  which  the  moving  cars  are  ap- 
proaching, he  will  ride  a  moTlng  car  up  near 
to  the  coupling  point  He  must  be  there  at 
the  coupling  point  ahead  of  the  car,  and  he 
quite  frequently  leads  the  car;  he  follows 
ahead,  with  the  car  behind  him.  Just  prior 
to  the  accident  the  switch  engine  had  kick- 
ed two  cars  onto  another  track,  and  the  cars 
were  moving  at  the  rate  of  about  six  miles 
per  hour,  approaching  the  frog  of  the  track 
upoQ  which  they  were  expected  to  stand. 
The  cars  were  going  directly  south,  and 
about  100  feet  or  a  little  more,  south  of  the 
frog,  a  stationary  car  was  standing.  It  was 
the  duty  of  Strader,  as  fielder,  to  take  care 
of  these  cars,  and,  as  they  approached  the 
frog  and  guard  rail  Immediately  opposite, 
he  approached  the  trade  from  the  west  a 
little  ahead  of  the  moving  cars.  As  he  ap- 
proached the  moving  cars,  he  became  hid 
from  the  sight  of  the  remainder  of  the  crew, 
but  when  the  cars  passed  over  the  frog  and 
guard  rail,  it  was  discovered  that  Strader 
liad  been  run  over,  and  practically  cut  in 
two.  His  right  foot  was  between  the  main 
rail  and  the  guard  rail,  at  a  place  perhaps 
a  foot  south  of  the  flaring  portion  of  the 
guard  rail,  at  the  north  end,  his  right  leg 
was  larjtely  crushed  down  between  the  two 
rails,  his  head  and  shoulders  were  outside 
of  the  main  rail,  and  his  face  towai-ds  the 
ground.  There  was  testimony  to  show  that 
the  device  of  blocking  was  in  general  use  by 
all  railway  companies.  There  was  also  tes- 
Umony  that  the  block  In  the  flaring  place 
close  to  where  Strader's  foot  was  found  was 
worn  out  and  sllvei'ed,  so  that  It  came  in 


two  by  wear,  and  that  It  was  •only  a  frae- 
ment.  A  nonsuit  was  granted  upon  defend- 
ant's motion,  and  the  plaintiff  appealed. 

Simpson  &  Lang  and  F.  H.  Bemington,  for 
appellant.  James  Riiencer  and  Murphy  k 
Bundy,  for  respondent 

WINSLOW*  J.  (after  stating  the  Cscls). 
We  think  the  case  is  one  which  should  hare 
been  submitted  to  the  ijoy.  The  circuit 
judge,  in  nonsuiting  the  plaintiff,  aald  sub- 
stantially that  If  the  plalntUFa  claim  was 
that  the  blocking  ms  originally  defective, 
then  the  court  would  be  bound  to  hold  that 
the  plaintiff  assumed  the  risk;  If,  on  the 
other  hand,  the  claim  was  that  the  blockiu? 
was  sufficient  originally,  bnt  bad  faU<m  out 
of  repair,  then  there  was  a  f^ure  of  proof 
to  show  that  the  defendant  had  actual  no- 
tice of  the  defect  or  that  It  had  existed  for 
such  length  ol  time  that  the  defendant  ought 
to  have  known  it  As  to  the  fltat  tnanch  of 
the  proposition,  it  seems  to  have  been  bawd 
on  evidence  tending  to  show  that  nil  the 
blockii^  lued  in  the  yard  at  the  maxy 
guard  rails  was  uniform  In  its  eonsbnuctloD. 
as  originally  put  tn.  If  this  appeared  with- 
ont  dlyiute.  It  would  seem  that  the  plaintitT 
should,  dorlns  his  nine  or  ten  months  of 
service,  have  seen  and  known  tlie  dangtf, 
and  appreciated  the  risk,  if  there  was  any. 
and  that  the  conelusion  of  the  elrenlt  SuAjx- 
on  this  point  was  correct  If,  on  the  otbtr 
hand,  the  tut  should  be  established  tint 
only  this  partieular  Mock  was  dtfectlvp  in 
cmutmction,  the  deceased  could  not.  as  mat- 
ter ot  law,  be  charged  with  aasnnqrtlon  of 
the  risk.  Coif  t.  Ballway  Co.,  8T  Wis.  273,. 
58  N.  W.  40S. 

Nor  can  it  be  held  that  U  the  blocking  be- 
came defective  through  wear,  there  must  be- 
proof  of  actual  notice  to  the  company  of 
Its  condition,  in  order  to  create  a  duty 
repair  the  defect  or  renew  the  Uockin;. 
The  company  owes  a  greats  duty  to  Its  era- 
ptoyfis  ttian  that  of  mere  repair  after  recelv*- 
Ing  notice  of  a  defect  It  owes  them  the- 
duty  of  careiTul  and  vigilant  Inspection,  t<» 
dtocover  and  remedy  such  defect  The  du- 
ties of  its  yard  employte  are  In  a  high  tlt^ 
gree  dangerous.  They  assume  the  daegem 
reasonably  incident  to  their  occupations, 
but  not  the  dangers  resulting  from  fnlinri- 
to  reasonably  perform  the  duty  of  Inspection 
and  repair  of  roadt>ed  and  apparatnx. 
When  the  plaintiff  had  Introduced  evidentv 
tending  to  show  that  the  blocktiv  In 
tion  had  become  defective  by  wear,  so  as 
to  be  no  longer  efficient  to  obviate  the  dan- 
ger of  catching  the  foot  of  the  employ^,  he 
showed  enough  to  take  to  the  Jury  the  quot- 
tion  as  to  whether  the  defendant  had  per- 
formed Its  duty  of  inspection  and  r^lr  of 
its  traclts.  Were  the  testimony  such  ss  to> 
show  a  sudden  break  from  a  hiddoi 
feet  the  question  would  be  dlffwent;  but 
here,  the  evidence  being  that  the  defect  wa* 
the  result  of  gradual  wear,  the  reasonable 
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inference  1b  that  the  defect  had  existed  for 
some  time,  and  It  was  for  the  Jury  to  say 
whether  the  defendant  company  was  negll* 
gent  In  not  Inspectlns  Its  track,  and  dlscoT- 
erlng  and  remedying  the  defect  betore  the 
accident. 

It  is  claimed  tliat  there  fs  no  evidence  In 
the  case  firom  which  it  can  be  Inferred  that 
the  death  of  Strader  was  in  any  way  the 
Tesult  of  any  defect  In  the  blocking.  We 
cannot  agree  with  this  claim.  The  presump- 
tion Is  that  the  deceased  did  not  deliberate- 
ly place  himself  upon  the  track.  His  foot 
was  between  the  two  rails  s  few  Inches 
south  of  the  T-shaped  opening  between  the 
guard  rail  and  ttie  main  rail,  whoe  It  might 
very  naturally  be  In  case  It  had  been  acci* 
dentally  caught  at  the  flaring  opening,  and 
had  been  pulled  southward,  as  the  result  of 
the  Btmggles  of  the  deceased  to  get  away 
from  the  approaching  car.  What  the  de- 
ceoRed  was  doing  at  the  moment  when  his 
foot  was  caught.  If  It  was  caught,  we  know 
not.  It  does  not  follow  that  he  was  negli- 
gent because  he  was  in  front  of  the  car. 
Me  had  a  right  to  ride  the  ear.  Perhaps 
he  was  attempting  to  get  on.  Perhaps,  on 
the  other  hana,  he  was  about  to  lead  the 
car,  and  was  preparing  the  coupling  link  or 
pin  for  coupling  it  onto  the  stationary  cars. 
Negligence  cannot  be  assumed  the  court 
solely  from  the  fact  that  be  was  in  f^nt 
of  the  car,  because  his  duties  were  there, 
or,  at  least,  may  have  been  there.  It  Is  not 
the  case  of  a  passenger  or  foot  trareler  who 
goes  In  front  of  a  moving  train.  Onr  con- 
clusion Is  that  there  Is  snfBdent  evidence 
to  send  to  the  Jury  the  question  whether  the 
accident  was  caused  by  the  defective  block- 
ing, and  that  the  court  Is  not  Justified  In 
Miylng,  as  matter  of  law,  that  the  deceased 
was  guilty  of  contributory  ne^gence  from 
the  fact  that  he  was  In  front  of  the  moving 
car. 

The  ^lalnHlF  attempted  to  prove  by  wit- 
nesses familiar  with  the  blocking  used  In 
fbe  defendanlfs  yard  that,  as  the  guard 
rails  were  usually  blocked  in  that  yard.  It 
was  impossible  for  the  foot  to  be  caught 
The  object  was  to  show  that  this  particular 
block  In  question  was  out  of  repair.  Ob- 
jections to  these  questions  were  siutnlned, 
and  excepti<»i  was  taken.  We  think  the 
evidence  should  have  been  allowed.  If  such 
was  the  fact,  It  was  undoubtedly  proper  to 
he  proved,  as  bearing  upon  the  question 
whether  the  deceased  assumed  the  risk. 
We  think,  also,  it  was  proper  to  show  by 
railroad  men  that,  If  guard  rails  are  prop- 
erly blocked,  the  foot  could  not  be  caught. 
The  question  whether  a  guard  rail  not  prop- 
erly blocked  is  dangerous  is  not  a  proper 
question.  This  is  one  of  the  oltlnute  ques- 
tions for  the  Jury  to  decide,  after  being  put 
In  possession  of  all  the  fticts.  It  Is  not  a 
question  for  a  witnesa  Judgment  reversed, 
and  action  remanded  for  a  new  trial. 

MAU8BALU  J.,  took  no  part. 


THAYER  V.  HUHPHRBY. 

DA  VIES  V.  SAME. 
(Supreme  Court  of  Wisconsin.    Not.  8,  1896.)r 

PaRTSBKSHIP— ASSBTS—FlKM  AND  PRIVATE  CRBS- 
ITOKS— LlABILITT  OW  NBW  FiBH  Ab- 

aoMiNO  DsBTS  or  Old. 
A.  J.  QON  and  J.  D.  FDtnam  wec«  psrtMn,  andcr  1k» 
firm  nant*  ol  J.  D.  rntnam  A  Co.  Tta»  Mm  luol- 
rant.  It  waa  dlMolvnl,  J.  U.  I'titaam  adlinf  oat  hta  In- 
taraat,  witb  the  andoratandtiig  tbat  tli«  barinsas  abonld 
ba  contlnaed  by  a  new  flrni.  kuown  at  J.  B.  Qom  A  Co, 
Tba  ooDiidBratfonfortJie  sale  onPBtnam'a  part waa tbat 
tbe  sew  flrm  shonld  niuiQine  and  pay  all  iht  old  Ann 
debt*.  He  smipoiied  tbnt  J.  B.  Uou  was  tba  real  par- 
ebaaar,  tbonpb  tbi>  traimrer  whs  made  1o  A.  J.  OoM,  wbo 
Hhortly  after trnnirfrrrod  toJ.B.Qoee.  Tbeaewflrai  waa 
advertised  as  J.  B.  Qoea  A  Co..  and  no  notice  was  siren 
of  any  ebanite  from  tbe  old  Orm  otbw  than  what  was  In- 
dicated In  tbe  cbanfte  of  tbe  firtn  name.  A.  J.  Qoea,  Id 
fact,  dropped  ont:  ao  that  J.  B.  Gobs  became  sole  pro- 

Srletor.  The  new  concin-n  bad  no  way  of  paying  the  old 
rm  debts,  except  oat  of  ihs  aaeets  derived  from  the  old 
flrm  and  tbe  accumnlatlonsot  ihebaflnm.  Tbebselaeaa 
was  conducted  a  abort  ilme  under  tbe  new  maDagenteat, 
aad  then  J.  B.  doss  made  an  asslftnmeut  for  tba  benefit 
of  credttors,  and  abont  tbe  same  ttme  A.  J.  Goes  made 
an  asalfrnment  for  the  benefit  of  creditors.  A.  J.  Goss 
beluK  hrld  to  be  an  osteaalble  partner,  and  liable  for 
all  the  debta  of  the  concern  of  J.  B.  Goss  A  Co.  by  hold- 
ing out,  and  tbar*  being  three  setx  of  cdmI  I  tors  .—name- 
ly, those  of  tba  old  coBceru  of  J.  D.  I'utnam  t  Co.. 
those  of  tbe  new  concern  of  J.  B.  Goaa  ft  Co.  (coUHlat- 
Ing  of  1.  B.  Goes  and  A.  J.  Oosh  an  an  ostensible  part- 
uer).  and  those  ot  J.  B.  (ioss  alone.— and  there  being 
no  flrm  asuetA  of  the  OBteiisible  flrm  known  as  J.  B.  Ooss 
ft  Co.,  unless  the  assets  and  property  owned  by  J,  B. 
GoH  In  tbe  buHlnese  conducted  under  the  name  of  J.  B. 
tiOHs  ft  Co.  sboDld  be  eoasldere<)  parliiemblp  assets  In 
equlty.by  reason  of  A.  J.aoaa  belns  liable  to  all  tbe  cred- 
itors as  a  partner,  by  holding  ont.  In  tbe  administration 
of  the  affairs  of  the  two  InaolVent  conoerna.  In  eqnlty,  the 
following  principles  apply: 

(1)  In  the  admlntatratlon  of  the  aSalra  of  a  partner- 
ship and  ol  th(  1q  lirldnal  members  thereof,  the  flzed  rnle 
must  be  applleu  that  Joint  sst-ate  goes  first  to  Joint  cred- 
itors, and  separate  eatate  to  separata  creditors,  wItb  tbe 
exception  that  wbere  there  are  no  partnership  aasetii. 
end  there  Is  no  living  sol  rent  partner,  parinembip  oradlt- 
ora  may  prove  wltb  tbe  separate  creditors  ol  a  partner 
In  the  settlement  of  his  eatate  pari  passu. 

(2)  Partoersblp  creditors  have  no  "lien."  strictly  so 
called,  on  partaersblp  assets,  bnt  must  work  out  tbeir 
preference  over  the  creditors  ol  the  IndlWdnal  members 
of  tbe  partnership  throngh  tbe  equities  of  each  membem. 

(5)  If  one  of  a  partnership  sells  out,  bona  flde,  blK  In- 
terest tohl<4  oopartner  or  to  another,  wlthont. In  any  wny 
TCtalnlag  his  eqnlty  to  baTS  tbe  paKnarshlp  credttors 
paid  ont  of  the  iissata.  the  property  Is  conrerted  Into  the  , 
Individual  properly  of  the  pnrchaeer,  free  from  all  the- 
equities  ot  the  seller,  even  tf  the  purchaser,  as  tbe  connid- 
erntion  tor  such  purchase,  afft«es  to  pay  the  firm  debts; 
utberwise.  If  the  purchaser  agrees,  expressly  or  Im  pUudly, 
to  apply  tbe  assets  to  such  purpose. 

.  (4)  The  word  "aseeta."  used  In  No.l,  Is  not  confined  to 
assets  at  law.  bnt  Includes  all  assets  appllcubli!  to  the 
payment  of  tbe  partnership  debta,  nnder  the  well-deflned 
prlndples  tor  the  administration  ol  the  affairs  of  Insol- 
vent partnersblps  uudertbedlrectlonnfa  coart  ot  equity. 

(>1)  Those  who  deal  with  persons  representing  them- 
SMTSSto  creditors  generally  as  partners  In  a  oerialabnal- 
ness  are  entitled  to  have  the  prop<>rty  used  In  such  busi- 
ness applied  tothe  payment  of  the  debts  Incurred  In  ench 
business  In  preference  to  the  Individual  debts  of  tbe  mem- 
bers ol  the  partnership,  and  the  ostensible  membor  of 
sacb  partnership  Is  Itkewlse  entltle<l  to  havatbe  assets  of 
the  ostensible  flrm  so  applied. 

(6)  If  a  member  of  an  insolvent  firm  sells  out  with  the 
nnderatanding  that  tbe  bnslneM  Is  to  be  cont.Inned  with 
the  same  assets,  and  tbe  purchaser  or  pnrcbasera  as  con- 
sidtrutJon  for  the  sale,  are  to  assume  und  pay  the  old 
debts,  and  the  dreamstnnces  are  such  as  to  evldeocs  tbe 
fact  that  the  purpose  ot  the  transaction  Is  to  pe^  the  old 
flrm  debts,  and  to  whiil  np  the  old  partnership  coni^rn, 
by  the  pavment  of  the  debta  of  sncn  concern  ont  of  the 
partnership  aes-ts  and  a  conllnoation  of  the  business, 
the  court  Is  warranteil  In  concluding  that  the  eqnity  of 
the  outgoing  partner  to  have  the  assets  of  the  flrm  ap- 
plied to  the  payment  of  the  flrm  debts  Is  not  changed, 
and  that  the  right  of  the  creditor  to  enforce  It  conilnues. 

(7)  If  one  of  the  members  of  an  Insolvent  firm  sells  out 
his  Interest  to  an  ontslds  party  or  to  hla  associates,  and 
thereby  n  new  flrm  Is  formed,  wbleb  ns-nmefi  the  debtK  or 
the  old  firm,  tbe  Intention  ot  all  the  parties  being  ttanr 
tbe  new  flrm  shall  contJnne  tbe  business  In  aubstantltilly 
the  same  way.  with  snbslnntlally  the  same  assets,  and 
tbat  the  old  debts  shall  be  paid  ontot  sncb  baetness.  and 
such  new  firm  subsequently  makes  an  asifgnment  for  tb* 
benefit  ol  creditors,  In  the  administration  of  tbe  assign- 
Bent  tbe  mdlton  of  tbe  old  and  tba  new  flrm  majproT* 
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4helr  clnlmi  pari  piuiRn.  and  be  preferred  over  tndlridnal 
«r«<]llors  ol  uia  inc^nbera  ot  «ich  ii*w  flrm.  By  reaaon  of 
thefiictH  dlaclospd  In  tbto  ca^e.  the  court  being  warranied 
In  fliidliiK;  an  tmpIlAd  promlae  made  at  tbetlma  J.  D.  Put- 
nam Bold  oat  that  the  old  flrm  debts  shonld  be  paid  ont 
4>r  theflrinaMett,  Mdlhat  ao  eqnltij'  waa  remrTed  vblob 
the  creditors  caa  enlorce.  and  that  appellantji,  tli«  oneb*- 
1ns  a  cradttor  of  the  old  flrm  of  J.  D  Putnam  ft  Co..  and 
the  other  oI  the  oetenslbleflrm  ot  J.B.  Gom&Co.,  cannot 
nrove  pari  peaM  wtth  tba  Indlvldnal  credltoraof  A,  J. 
«kMB  In  hla  aanlgnmeDt,  bnt  thas  can  botb  prove  pari 
pawQ  with  the  oredlton  of  J.  B.  €loS0.1]i  bl«  aaatgnoivnt. 

Plnn^  and  Newman.  JJ..  dlaaentlnK. 

(Synabiu  bs  VambBJI,  J.) 

Appeal  from  drcoit  coQit,  St,  Oolx  coaaty; 
B.  B.  BuDd7,  Jadge. 

Alalia  br  Lome  Tharer  and  Charles  DaTiet 
from  orders  disallowing  their  claims.  Affirmed. 

£a<^  of  the  above-oaioed  appellants  filed  a 
claim  Bgaiost  respondent's  asBignor  in  his  as- 
signment proceedings,  end  snch  proceedings  were 
had  that  an  Issue  was  made  up  as  to  each  in 
respect  to  whether  he  is  entitled  to  share  pari 
paasn  witti  the  other  creditors  of  such  assignor. 
\Oie  deidsion  was  against  the  claimants,  npon 
the  gronnd  that  th^  are  partnership  creditors. 
The  facts  In  regard  to  the  existence  of  a  part- 
cersbip  doing  business  at  River  Fails,  Wis., 
composed  of  J.  D.  Putnam  and  A.  J.  Goss,  its 
^lissolatioD.  and  the  subsequent  existence  of  the 
ostensible  firm  of  J.  B.  Goss  &  Co.,  composed  of 
J.  B.  Goss,  the  actual  owner,  and  A.  J.  Ooss, 
the  ostenaible  partner,  as  stated  in  Thayer  t. 
Ooss,  64  N.  W.  312;  Thayer  v.  Humphrta-  and 
^ibbs  T.  Humphrey,  Id.  760  (decided  at  this 
term),  may  be  considered  as  facts  here;  and 
otherwise  the  fftcts  necessary  to  present  the  le- 
sal  qaestions  involred  aie  efficiently  set  out  tn 
me  cQtinion. 

F.  H.  White,  for  anpdlRirts.  %)ooner,  San- 
born, Km  ft  Roomer,  for  respondent 

^RBHALU  X  (after  stating  the  fftcts). 
There  are  no  findings  of  fact  in  these  cases, 
Imt  the  erWence  dtetlnctly  sbows  that  the 
firm  of  J.  D.  Pntnam  &  Co.,  on  the  3d  day  of 
Not  ember,  1891,  when  Putnam  sold  ont  as 
hereafter  stated,  ms  hopelessly  Insolvent; 
Siat  J.  T>.  Pntnam,  Uie  managing  partner  of 
the  firm,  ms  fnsolrent  as  iroll;  that  be  de- 
aired  to  retire  from  Oie  hoedness,  and  have  Its 
afCalrs  dosed  np^  and.  In  order  that  this  might 
be  done,  without  an  asslgiunent  on  his  part 
and  aa  the  part  of  ttie  flrm  as  well,  which, 
ft  was  tiiougbt,  would  imperQ  llie  inlTate  itaaSr 
ness  of  A.  J.  Goss,  tt  was  agreed  that  the 
flrm  shoidd  be  dtaaOtred,  and  that  Pntnam 
ffhonid  taaatee  hlB  interest  in  the  firm-  proper- 
ty, and  also  his  Indlvidaal  property,  for  the 
baoeSt  ot  the  firm,  and  that  the  bnsbiess 
afaonld  be  thereafter  contlnned  nnder  some 
new  management  in  which  the  old  debts 
should  be  assumed  and  paid,  Ibrongh  Its  opera- 
tinuL  J.  B.  Goes,  the  son  ot  A.  3.  Goss,  con- 
dncted  the  negotiations  tm  tbe  latter,  but  It 
waa  concluded  ta  such  a  way  that  Putnam  be- 
Uered,  and  had  a  right  to  beUev^  that  ttw 
son  was  to  take  his  (Putnam's)  place  In  the 
flrm;  that  Pntnam  was  simply  to  step  out, 
and  J.  B.  Goss  to  step  in.  When  the  transfer 
was  made,  tt  was  in  form  to  A.  J.  Goss,  but  it 
■atisfactorlly  appears  that  Putnam  supposed 
that  J.  B.  Goss  was  the  real  purchaser,  and 
that  the  business  was  to  be  carrted  cm  so  as  to 
liquidate  tbe  flrm  debts,  and  eventually  re- 
lieve him  from  liabflity.  The  agreement  of 
dhaolntltHi  ei^ressly  stated  that  the  business 
would  ]»  conducted  by  J.  B.  Goes  ft  Oa.  who 
would  settle  all  claims  of  the  old  partnership. 


It  was  so  advertised  to  tbe  world,  ov»  the 
signatures  of  J.  D.  Pntnam  and  A.  J.  Goss; 
J.  B.  Goes  managing  the  whole  afflalr.  At  this 
time  the  legal  title  to  Ibe  property  was  in  A. 
J.  Goss,  but  he  soon  aftowards  conveyed  ft 
to  J.  B.  Goss,  who  thereafter  held  It  as  the 
real  owner  of  the  business,  though  Ok  same 
waa  always  carried  on  under  the  name  of  J. 
B.  Goa  ft  Ga,  and  an  ttie  old  creditors,  par 
suant  to  the  agreement  made  at  the  Btut,  as 
they  presented  their  elalnis,  were  noognized 
as  creditora  of  J.  B.  Goss  ft  Co.,  down  to  tbe 
tlmeoTlfaeaarignmentsitf  X  B.  GoasaiidA.J. 
(toss,  hereafter  mentioned,  llmragh  ttie  con- 
fnslon  smroundlttg  the  saK,  by  reason,  among 
otber  things,  of  tiie  clabn  on  tbe  part  of  Pm- 
nam  that  J.  B.  Goas  waa  tbe  puicbaaer,  anl 
came  in  and  took  bis  place,  iHiile  Ibe  title 
ms,  nerathelcfls,  at  first  made  to  A.  X  Gess; 
that  the  business  was,  howsvv,  from  tte  start, 
advertised  as  that  oC  X  B.  Goaa  ft  Oa;  and 
that,  soon  after  the  new  anangement  the 
property  waa  actually  coimeyed  to  X  B.  Gob; 
and  that  it  contliined  to  the  end  m  be  admln- 
tsto«d  by  him  aa  X  B.  Gosa  ft  Ool,  and  tiie 
old  debts  to  be  neognlzed  as  tbe  debts  ot  J. 
B.  Gosa  ft  Co.  'nUle  tboe  waa  so  flrm  bi 
fact,— it  may  be  dearly  seen  that  the  real  pat' 
pose  on  the  part  of  Putnam  was  to  turn  over 
bis  property  tar  tiie  ben^  of  tlia  credttws 
of  Ibe  partnenUp;  tliat  this  was  wdl  known 
to  both  A.  J.  and  X  B.  Gosa;  ttaat  X  B. 
Goas  Immediately  took  charge  of  all  tte  as- 
sets of  the  omcem,  and  admlntatn^d  tium  ac- 
cording to  sncb  nnderatnnding;  tikst  A.  X 
Goss  made  the  title  over  for  the  same  Rasrau 
and  for  the  purpose  of  having  tbe  partnenbfp 
business  settled  up  without  involving  fahn  in 
Ida  private  enterprises,— to  have  it  bo  ran  alons, 
pending  tbe  settlonent  that  all  tbe  <dd  debts 
might  become  really  the  deUs  of  taia  son. 
while  the  delusion  waa  kept  up  that  tben  was 
a  flrm.  X  B.  Gosa  ft  Co.,  and  that  tbe  "ft  Oo." 
stood  for  A.  X  Gon.  In  short,  it  bs  dear  that 
J.  D.  Putnam.  X  B.  Oosa,  and  A.  J.  Goes  hi- 
tended,  In  aU  they  did,  to  have  tbe  bosfaiess 
and  the  assets  of  X  B.  Pntnam  *  Go.  devotel 
to  die  payment  f>f  the  debts  of  the  old  psit- 
nershlp  and  of  tbe  new  management,  and  aU 
their  acta  are  consistent  vrith  anch  tatontkm, 
and  not  with  any  other,  thcaigb,  of  conrse.  X 
D.  Ptitnam  was  not  a  party  to  ttie  schone  by 
wblcb  it  waa  attempted  to  convert  tbe  HahUI- 
tlea  of  X  D.  Pntnam  ft  Ock  into  tbe  peiaoaal 
liabilities  of  J.  B.  Gosa. 

It  la  antte  Clear  that  nUle,  after  flie  Pnt- 
nam salc^  the  buslnosa  wo  run  by  j.  B.  Goss 
as  X  B.  Oosa  ft  Od.,  and  thongb  to  was  at 
law  the  actual  owner  of  llie  property,  A.  J. 
Goas  waa,  by  his  consent,  so  beU  out  to  cred- 
Iton  geoeralty  aa  a  paitner;  tbat  all  persons 
who  had  dealt  with  tbe  old  flrm  and  eonstltvt- 
ed  Ite  cnditoTS,  and  an  -vriio  dealt  with  ttat 
new  firm  as  wdl,  had  a  ilgtat  to,  and  did.  con- 
elder  lliat  tbe  only  <!bange  tbat  had  takeo 
Vlaoa  vas  that  X  D.  Putnam  had  stuped  oat, 
and  tbat  X  B.  Goes  had  stepped  to.  and  that 
the  debto  of  the  old  flrm  had  beoi  aasnmed  by. 
and  became  Ibe  dabta  cC  tte  aew  flim.  V* 
must  assume.  In  the  abaence  of  evidence  to 
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tbe  contrary,  though  the  ertdence  fairly  eatab- 
lisbeB  the  tect,  that  all  persons  who  did  bust- 
neB8  with  J.  B.  Goaa  &  Ca  sunnsed  that 
there  was  a  Ann  in  fact  as  well  as  In  name, 
«Dd  that  the  "&  Co."  stood  fDr  A.  J.  Goes. 
The  ostensible  firm  actually  assumed,  by 
agreement  with  the  creditors,  nearly  all  the 
debts  of  the  old  concern,  and  among  them  Ute 
debt  of  Lottie  Thayer,  but  did  not  so  assmn* 
the  debt  of  Davlee.  Soch  ostensible  firm  also 
Incurred  other  obUgatlons,  It  was  InadTent 
from  the  start,  and,  In  the  course  of  ereats,— 
In  effect  by  the  act  of  J.  B.  Goss,— made  an  as- 
signment for  the  benefit  of  creditors;  and  A. 
J.  Geas,  being  insolvent,  made  an  assignment 
for  the  benefit  of  creditors  as  well  There  was 
then,  In  fact,  no  firm,  though  there  was  an 
ostensible  Qrm;  no  firm  anets,  strictly  so 
called,  because  thore  was  no  firm  In  fiict;  yet 
there  are  assets  tliat  were  owned  and  used 
in  the  business  of  the  ostensible  firm  of  J.  B. 
Gobs  &.  Co..  and  that  passed  Into  the  posses- 
sion of  the  assignee  of  J.  B.  Goes,— hence  as- 
sets of  the  ostensible  firm;  there  is  no  11t- 
ing.  solTent  partner. 

Now,  in  this  situation,  can  the  creditors  ot 
J.  B.  Goes,  doing  business  as  J.  B.  Goes  & 
Co.,  who  are  so  circumstanced  as  to  be  enti- 
tled to  bold  J.  B.  Goss  and  A.  J.  Goes  liable 
as  members  of  an  ostensible  firm,— and  all 
the  creditors,  at  least  of  the  new  concern,  in- 
cluding those  having  claims  against  the  old 
firm  that,  by  arrangement  with  them,  hare 
been  assumed  and  made  debts  of  J.  B.  Ooas 
&  Co.,  are  so  drcmnstanced  in  fact,— prove 
their  clalma  pari  pasav  with  the  individual 
crniltors  of  A.  J.  Goss  in  his  assignmeut? 
Also,  can  the  creditors  ot  the  firm  of  J.  D. 
Putnam  &  Co.  so  prove?  Xliis  presents  In- 
teresting questions  ot  law.  some  of  which 
have  not  heretofore  been  presented  to  or  de- 
cided by  this  court,— questions  upon  which 
there  Is  soch  conflict  of  authority  In  this 
country  that  the  true  rule  to  be  adopted  has 
not  been  arrived  at  without  difficulty,  and 
then  not  with  the  unanimous  decision  of  the 
court,  which  Is  to  be  regretted.  Neverthe- 
less, after  careful  consideration  of  the  state 
of  the  law  as  held  by  the  courts  of  this  cotto- 
iry  and  of  England  as  well,  we  have,  as  we 
believe,  reached  a  c(mclu«lon  thoroughly 
grounded  in  the  well-recognlsed  principles 
of  equity  Jurisprudence,  which  should  be  ap- 
plied in  the  pn^ressive  spirit  that  ever  has 
and  should  ever  chaiacterise  the  growth  and 
application  of  such  principles.  They  should 
not  only  not  be  lost  sight  of,  but  they  should 
not  be  fenced  in  and  restricted  within  such 
narrow  limits  as  to  lead  to  a  suspicion  of 
their  cwrectness,  but  should  be  applied  on 
such  well-defined  lines  as  to  leave  no  doubt 
iu  respect  to  their  true  character  and  scope. 

There  are  several  propositions  of  law  that 
apply  which  are  well  establl^ed,— too  well  to 
need  to  be  more  than  8tated,-«mong  which 
are  that  the  assets  <tf  an  inacdvent  partnership. 
In  insolvency  proceedings,  must  be  applied 
first  to  the  payment  of  the  partnership  debts; 
Uwt,  generally  peaking,  partnashlp  crad- 
T.64N.w.no.  19—64 


Itors  cannot  prove  in  competition  with  the 
Individual  creditors  of  a  partner;  that  th« 
fixed  rule  Is  that  Joint  estate  muBt  go  to  ]<^t 
creditors,  and  Borate  estate  to  separata 
creditors,  though  the  former  may  prove  pari 
passu  with  separate  creditors,  when  there 
is  no  living  solvent  partner  and  no  partner^ 
ship  assets.  Now,  In  this  case  there  is  no 
solvent  partner.  J.  D.  Putnam,  J.  B.  Go8^ 
and  A.  3.  Goes  are  all  insolvent  So,  keep- 
ing In  mind  the  above-stated  propositions  of 
law.  the  vital  question  is:  Are  there  any 
partnership  assets  to  which  appellants  can 
resort?  If  there  are  such,  then  the  founda- 
tion stone,  npon  which  they  construct  their 
claim  of  right  to  share  pari  passu  with  the 
individual  creditors  of  A.  3.  Ooss,  Olsap- 
pears. 

On  that  subject  we  shall  not  attempt  to 
harmonize  the  lat^e  numlMr  of  cases  that 
can  be  found  in  this  country.  The  simple 
question  of  whether,  when  there  Is  an  os- 
tensible firm,  by  holding  out  to  credlton  gen- 
erally, the  property  of  such  firm  is  to  be  con- 
sidered, in  equity.  Joint  property  for  the  sd- 
mlnistration  thereof,  In  insolvency,  the  same 
as  If  such  property  belonged  to  a  firm  in 
fact,  is  the  key  to  the  situation.  That  It 
ought  to  be  so  considered  Is,  we  assntne,  too 
clear  for  argument;  that  is  to  aay,  if  A.  and 
6.  do  business  with  pawns  generally  as  A 
ft  Co.,  and  Incur  liabilities  to  such  persons 
who  deal  In  good  faith,  believing  that  there 
is  a  firm  in  ta.ct  as  well  as  In  name,  and, 
under  such  circumstances,  that  tbey  have  a 
right  to  believe  It  Is  composed  of  A.  and  B.. 
and  the  buslnasB  becomes  InaotrKit,  the  prop- 
erty ot  the  ostensible  firm  sbonld  be  consld* 
ered,  to  all  intents  and  purposes.  In  regard  to 
the  administration  of  the  business  In  Insol- 
vency  under  the  conb^  and  dta^ctlon  of  a 
court  of  equity,  the  same  as  If  they  were 
partners  in  fact  The  doctrine  that  eetopa 
B.  from  saying  that  he  Is  not  a  partner  of 
A.  at  the  suit  of  the  creditOTS  of  the  ostensi- 
ble firm  should  estop  A.  from  holding  ttiat 
the  prc^rty  Is  bis  Individual  property,  to  the 
prejudice  of  those  who  dealt  with  the  firm  asa 
firm  in  fact,  and  should  estop  the  creditors 
of  the  ostensible  firm.  In.  the  case  of  the 
bankruptcy  of  eneb  firm,  frma  resorting  pri- 
marily to  the  Individual  property  of  the 
membws  of  such  firm;  ta  short,  should  work 
effectually  to  compel  liquidation  In  all  re- 
spects the  same  as  If  the  membera  of  such 
firm  were  Jiut  what  they  seem  to  be.  This 
Is  what  the  doctrine  of  estoppel  Is  for;  that 
Is  what  equity  is  supposed  to  accomplish,— 
to  prevent  fraud  and  prmnote  Justice  be- 
tween man  and  man  In  the  administration  of 
human  affairs.  And  we  are  therefore  pre- 
pared to  find  that  such  Is  the  law  as  sub- 
stantially declared  by  the  court  ct  appeals  la 
chancery  of  Bngtand. 

In  Be  Rowland  and  Orahkahaw,  1  Ob.  App. 
421,  the  precise  questlm  here  under  consldera- 
tl<ni  was  presented.  The  business  was  conduct* 
ed  In  the  name  (tf  Rowland  &  Go.  Crankehaw 
was  held  to  be  tbo  estenalMe  partnw,  In  a 
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contest  to  deteimlae  whether  the  property 
should  be  administered  in  bankruptcy  as  joint 
property  of  Crankshaw  and  Rowland,  part- 
ners, or  as  the  IndiTtdual  property  ot  the  one 
who  was  the  actual  owner.  The  opinion  of 
the  conrt,  which,  being  short,  can  best  be 
stated  by  quoting  it  In  full  so  far  as  relates  to 
the  particular  question  under  consideration,  Is 
by  Ix>rd  Cranworth,  as  follows:  "In  the  ad- 
ministration of  bankruptcy,  It  has  been  the  ot>- 
}ect  from  the  earliest  times  to  apportion  the 
assets,  as  fairly  as  possible,  between  the  joint 
end  separate  creditors.  There  is  found  much 
difficulty  in  doing  this  Batlsfactorlly,  but  some 
rules  bare  l»een  clearly  laid  down;  for  in- 
stance, that  the  Joint  property  pays  the  joint 
creditors,  and  the  separate  property  pays  the 
separate  creditors.  Now,  what  Is  said  here 
is  that  this  estate,  though  said  to  be  joint,  is, 
in  fact,  separate.  These  two  gentlemen  trad- 
ed under  the  name  of  Rowland  &  Co.,  and 
tradesmen  supplied  them  with  large  quantities 
of  goods,  and  thus  they  became  bankrupt; 
and  now  it  Is  said  that  they  were  not  part- 
ners, and  that  the  real  arrangement  between 
th^  was  that  ev^thlng  belonged  to  Crank- 
shaw. That  is  no  reason;  and,  as  Crank- 
shaw suffered  Rowland  to  trade  in  the  name 
of  the  firm,  any  persons  trading  with  him  are 
entitled  to  say  that  Rowland  &  Oo.  are  the 
persons  with  whom  they  dealt,  and  the  goods 
are  jotut  goods."  This  Is  a  most  concise 
statement  of  the  law,  as  held  by  the  Bngllsh 
court  of  chancery.  The  meaning  Is  too  plain 
and  unmistakable  to  leave  any  room  for  dis- 
cussion, and  we  find  that  the  rule  so  tersely 
stated  has  been  adhered  to,  and  repeatedly 
approved.  In  subsequent  cases,  in  language 
rather  tending  to  extend  than  restrict  the 
principle  Involved.  In  Ex  parte  Sheen  (In  re 
Wrlgbt)  6  Oh.  Dir.  235,  the  question  was 
again  before  the  court,  where  the  circumstao- 
ces  were  that  there  was  no  general  holding 
out.  and  the  court  held  that  where  there  is  no 
ostensible  partnership  by  a  holding  out  to  cred- 
itors genoally,  but  only  a  holding  out  to  two 
or  three  creditors,  the  facts  are  not  sulficlent 
to  make  the  property  of  the  alleged  ostensible 
firm  joint  estate.  This,  though  not  rei:errlng 
to,  inferentlally  approves.  In  re  Rowland  and 
Crankshaw.  In  Ex  parte  Hayman  (In  re 
E^ilsford)  8  Ch.  Div.  11,  the  question  again 
came  before  the  court  ot  chancery,  on  appeal 
from  the  chief  Judge  In  bankruptcy,  and  In 
re  Rowland  and  Crankshaw  was  expressly  ap- 
proved. The  case  so  clearly  covers  the  two 
cases  under  consideration  that  we  quote  lib- 
erally from  the  opinion,  after  stating  the 
facts.  Such  facts  are  as  follows:  Prior  and 
up  to  August  31,  1875,  Hayman,  Oatford,  and 
Pul8f(»d  carried  <m  business  as  Hayman, 
Pulsford  &  Co.  On  that  date  the  firm  was 
dissolved,  and  notice  was  published  stating 
the  fact  At  the  same  time  a  letter  was  sent 
to  each  of  the  persons  with  whom  the  firm 
had  Aaae  business,  stating  the  fact  of  dissolu- 
tion, and  that  thereafter  the  business  would 
be  carried  on  by  Thomas  Pulsford.  under  the 
style  of  FulBford.  Sod  *  Oa    Thezealter  th* 


business  was  so  conducted.  Tom  Pulsford. 
the  son  of  ThMuas  Pulsford,  took  an  active 
part  In  conducting  the  business  up  to  tbe 
time  the  Insolvency  occurred,  when  Thomas 
Pulsford  flled  a  petition  in  bankruptcy;  and 
on  the  suggestion  that,  on  account  of  the  wty 
the  busluess  liad  been  conducted,  it  might  be 
held  that  the  father  and  son  were  partners,  a 
petition  was  also  filed  by  them  as  joint  tmd- 
ers.  The  creditors  resolved  upon  a  liquidn- 
tion  by  arrangement,  and  such  resolution  was 
registered.  Hayman,  a  separate  creditor  of 
the  &ther.  In  respect  to  mattos  outside  tbe 
firm  of  Pulsford,  Son  &  Co.,  appealed  from  tlie 
order  for  a  liquidation  of  tbe  business  as  tii:it 
of  a  firm,  on  the  ground  that  there  was  uo 
partnership.  He  prevailed,  and  the  regiBtra- 
tiou  was  cancded,  and  the  decre^waa  not  ai*- 
pealed  from.  Thereafter  the  father  and  »>:i 
signed  a  declaration  in  InsolTeney,  o^^d 
which  Ravenscroft,  a  creditor,  presented  a  i>o- 
tltlcRi  alleging  that  they  bad  treated  father  aiM 
son  as  partners,  imder  the  firm  name  of  PuK 
ford.  Son  &  Co.,  on  which  an  adjadlcatitm  was 
made  against  them  by  consent  Haynuo 
then  appealed  to  tlie  conrt  to  annul  the  adju- 
dication. On  this  application,  following  Id  re 
Rowland  and  Orankslmw,  the  application  was 
dismissed  on  the  ground  that,  though  no  ac- 
tual partnership  had  subsisted  between  fiittuT 
and  son,  yet  the  son  had  been  held  out  as  s 
partner  to  the  petitioning  creditor  to  such  an 
extent  as  to  enable  him  to  maintain  tbe  adju- 
dication. This  decision  was  not  appeal<-J 
from.  Hayman  then  applied  to  the  court  f-v 
an  order  declaring  that  all,  or  such  portion  u 
tbe  court  should  think  proper,  of  the  estate 
which  appeared  in  the  acts  of  the  hankrnpis 
or  either  of  them  as  joint  estate,  formed  i^tn 
of  the  separate  estate  of  the  father,  and  for  a 
direction  tliat  the  trustee  should  treat  tlie 
same  acc<»dlngly  as  separate  estate  of  tbe  fa- 
ther. Hayman  was  the  only  separate  cred 
itor;  that  Is,  creditor  outside  those  ot  xhv 
business  of  Pulsford,  Son  &  Co.  On  tbe  hear- 
ing, the  evidence  showed  that  substantially  all 
the  ci^ditors  did  business  with  Pulsford,  Sod 
&  Co.  as  a  firm  consisting  of  the  father  sn3 
son,  though  it  appeared  tliat  the  father  nn^ 
the  actual  owner  of  tbe  businefls,  and  tluii 
there  was  no  firm  In  fact  Haynmn's  applu-j- 
tlon  was  refused,  and  he  appealed.  Oa  tlie 
hearing  of  this  appeal  In  the  chancery  divi- 
sion of  the  high  conrt  of  justice,  James.  L.  J.. 
propounded  to  appellant's  counsel  the  toUlo*'- 
Ing  interrogatory:  "If  I  go  to  a  shop,  an<l 
find  the  names  Thompson  &  Jones  on  tti-' 
door,  and  I  go  In,  and  find  Thunpson  aod 
Jones  Baling  goods,  am  I  not  warranted  in 
believing  that  they  are  partners?"  to  wliirb 
answer  was  made  In  effect:  '  That  would 
change  the  nature  of  the  assets,  and  make 
property  which  belonged  to  the  father  in  (act 
the  Joint  pr(^)erty  of  father  and  son."— ju^'^ 
as  it  Is  claimed  In  this  case.  It  will  be  ob- 
served. Appellants  contend  that  tbe  fact  of 
holding  out  sufficient  to  constitute  an  osteni':- 
ble  firm  of  J.  B.  Qoss  &  Co.  will  not  chii^> 
the  nature  of  the  aaaets  ao  aa  to  make  tiw 
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Indirldual  {ffc^erty  of  J.  B.  Oosb  Joint  prop- 
erty, In  equitr.  of  3.  B.  Qom  &  Go.  Tlie  posi- 
tions are  IdentlcaL  In  the  opinion  of  the 
court  thta  1b  annrered  Jamet,  U  J.  After 
reciting  the  facta  In  He  Bow&nd  and  Orank- 
shaw,  as  In  Lord  Oranwrath's  opiniraa  In  that 
case,  he  aaya:  "Every  point  of  that  judgment 
appUefl  to  this  case,  vrith  this  single  exceih 
tltm,  whldi  fitct  la  In  tavca  ot  the  dedaUm  of 
the  registrar,  that,  Instead  of  the  words  need 
being  '&  Co^'  which  la  an  amblgoooa  term, 
and  might  mean  anybody  In  the  world,  the 
words  are  'Pnlsftad,  Son  &  Oa'  Bnt  it  la  said 
that  tUs  eonclQslon  will  work  hardship  to  the 
axvellant,  Vho  Is  a  creditor  of  the  fiither 
alone.  I  think  that  la  only  one  of  those  mls- 
fortnoee  which  occur  to  persona  who  deal 
with  others  who  afterwards  become  Insolvent 
and  becone  bankrupt,  having  partners.  The 
hardship  would  have  been  exactly  the  same 
npoa  Hayman  If  there  had  been  a  real  part- 
nership created  by  a  fwmal  lostrument  The 
aame  conseqnences  would  then  have  happened 
as  happen  where  there  is  only  an  ostenslUe 
partnership."  It  will  t>e  distinctly  noted  at 
this  point  that  the  court  makes  no  distinc- 
tion in  the  administration  of  states  of  an  os- 
tensible and  an  actual  firm  la  baukniptcy. 
The  lord  justice  proceeds:  "The  rule  luis 
l»een  established  that  joint  creditors  take  the 
Joint  estate,  and  separate  creditors  take  the 
separate  estate;  and  you  only  have  to  con- 
Kider  what  is  joint  and  what  la  separate  es- 
tate; and  yon  must  apply  the  rule  independ- 
ently of  the  hai'dship.  The  supposed  hard- 
Khipe  are  those  which  it  may  Inflict  In  any 
lurticular  case.  We  can  only  ^ply  the  fixed 
rule  that  that  which  is  Joint  estate  shall  go 
to  the  joint  creditors,  and  that  which  is  sep- 
arate estate  shall  go  to  the  separate  cred- 
itors." 

The  reasoning  of  these  cases  Is,  In  our 
opinion,  unanswerable,  and  we  deduce  there- 
from the  principle  of  law  that.  If  a  person 
allows  another  to  carry  on  business  In  such 
a  way  as  to  amount  to  a  holding  out  to  per- 
sons generally  that  he  and  aueh  other  are 
partners,  and  credit  Is  given  to  both  on  the 
supposition  that  they  are  partners  In  fact, 
the  property  with  which  such  business  Is 
carried  on,  though  in  law  that  of  such  per- 
son. In  equity  will  be  treated  as  the  Joint 
property  of  such  person  and  such  other;  and 
neither  of  them,  nor  the  creditors  of  either, 
can  prove  up  in  Insolvency  in  competition 
with  the  creditors  who  have  trusted  the  two 
aa  partners  and  the  business  as  that  of  the 
two.  To  the  same  effect  Is  Van  Kleeck  v, 
McCabe,  S7  Mich.  599,  49  N.  W.  872.  Apply- 
ing the  law  thus  stated  to  the  question  un- 
der consideration,  the  conclnalon  is  easily 
reached  that,  while  there  are  no  firm  assets 
at  law  of  the  oBtensible  firm  of  J.  B.  C>oss 
A  Co.,  all  the  property  used  by  J.  B.  Ooss 
in  conducting  the  bualnees.  In  equity,  Is  the 
joint  property  of  such  ostensible  firm,  and 
to  It  all  the  creditors  of  such  ostensible  firm 
can  resort,  the  same  In  all  respects  as  If 
there  had  been  a  firm  in  fact. 

This  efltectually  disposes  of  the  appeal  of 


appellant  Lottie  Thayer,  though  It  Is  as 
effectually  ruled  by  the  law  applicable  to 
the  Davles  appeal,  as  will  appear  by  what 
foUom.  Appelant  Davles  never  became  a 
creditor  of  J.  B.  Ooss  orotJ.B.  Ooss  &  Co., 
by  any  agreement  to  which  he  was  a  party; 
and,  while  hta  appeal  presents  the  question 
of  whether  thoe  Is  any  joint  propwty  to 
which  be  can  resort,  such  question  InvolTea 
a  different  question  from  the  one  discussed 
as  partlculaily  applicable  to  the  Thayw  ap- 
peal. 

We  must  start  the  dtecnsslon  of  the  Da- 
vles  appeal  wlUi  the  propotitkua  of  law— 
In  respect  to  which  though,  there  Is  some 
conflict,  they  are  too  well  established  1^  the 
great  weight  of  authority  to  be  questloued 
by  this  court— that  partnership  creditors 
have  no  lien  on  the  partnership  assets  Inde- 
pendent of  the  equity  of  the  partners,  but 
must  work  out  their  iM*eferance  over  the  In- 
dividual creditors  of  the  members  of  the 
partnership  through  the  equities  of  sucb 
members;  that,  bo  long  aa  the  equity  of  the 
individual  members  of  the  partn^htp  ex- 
ists to  have  the  partnership  property  applied 
to  the  partnership  debts,  the  creditors  have 
the  equity  to  compel  its  enforcement;  that 
If  one  member  aells  his  interest,  bona  fide, 
to  his  copartner  or  a  stranger,  without  In 
any  way  retaining  his  equity  to  have  the 
partnership  creditors  paid  out  of  it,  the  joint 
property  la  thereby  converted  Into  the  in- 
dividual property  of  the  purchaser.  Tbe 
question  to  be  determined  is,  in  view  of  the 
facts  that  the  sale  was  made  by  Putnam  in 
consideration  of  the  debts  of  the  partnership 
being  paid;  that  the  firm  was  Insolvent  at 
the  time;  that  the  whole  transaction  was 
really  made  by  him  to  relieve  Umaelf  from 
the  partnersbip  liability;  that  tbe  property 
was  put  into  the  poaseaslou  of  J.  B.  Ooss  for 
the  purpose  of  continuing  the  same  business 
with  the  same  assets,  and  effect  a  settle- 
ment of  the  old  partnership  affairs,— all  of 
which  clearly  appears, — can  it  be  held  that 
the  equitable  title  to  the  property  waa  chan- 
ged, so  as  to  affect  the  equitable  right  of 
Putnam  to  have  the  creditors  of  the  old  firm 
paid  out  of  It.  or  were  the  equitable  rl^hU 
of  the  outgoing  partner  and  the  ciedltors 
preserved  by  reason  of  tbe  facta,  and  the 
asseti  In  the  bands  of  J.  B.  Qoss  Impressed 
with  a  trust  to  carry  out  the  Intention  of  the 
parties?  In  discussing  these  questions,  full 
effect  should  be  given  to  the  slgniflcant  con- 
trolling words.  In  the  rule  correctly  stated 
In  Willis  V.  Batterfleld  (Tex.  Sup.)  20  S.  W. 
I'm:  "Bona  fide,  without  In  any  manner  re- 
taining tbe  Uen."  In  Conroy  v.  Woods,  i;^ 
Cal.  ess,  it  was  held  that  where  a  sale  Is 
made  by  one  partner  to  his  copartner,  and 
the  consideration  for  the  aale  is  the  payment 
of  the  partnership  debts,  the  sale  Is  not 
"bona  flde,"  within  the  meaning  of  the  rule, 
so  as  to  cut  off  the  equity  of  the  vendor  to 
have  the  property  applied  to  the  i>aynieut  of 
the  partnership  debts.  Very  few  cases  can 
be  found  that  go  as  far  as  tbe  California 
court  on  this  subject,  except  In.  the  Mejr 
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Hampshire  court,  which  doee  so,  holding 
that  the  creditor  has  an  equitable  interest 
Indepoident  of  the  equity  of  the  individual 
partner.  In  Ex  parte  Cooper,  1  Mont.  D.  & 
D.  358,  and  Ez  parte  Williams,  11  Vea.  it, 
it  Is  held  that  where  an  outgoing  partner 
sells  bona  fide  to  his  copartner,  and  takes 
for  his  consideration  an  agreement  that  the 
purchaser  shall  pay  the  debts,  no  equitable 
interest  In  the  property  is  retained.  To  the 
same  etTect  are  Stanton  t.  Westorer,  101  N. 
Y.  205,  4  N.  E.  529;  Fulton  v.  Hughes,  63 
Uiss.  61;  Dimon  t.  Hazard,  32  N.  Y.  05;  and 
manj'  other  cases  that  might  be  cited.  In 
Darby  v.  QiUlgan,  33  W.  Va.  246,  10  S.  B. 
400.  it  is  held  that  where  a  firm  Is  Insolvent, 
if  a  partner  selte  out  to  his  copai'tner,  and 
the  purchaser  agrees  to  pay  the  firm  debts, 
the  sale  cannot  be  considered  bona  fide,  so 
as  to  cut  off  the  equity  of  the  firm  creditors 
to  be  preferred;  and  to  the  same  effect  la 
Olson  T.  Morrison.  29  Mich.  395.  In  the  lat- 
ter case  Olson  and  Jones  were  partners. 
Olson  sold  out  to  Morrison,  the  consideration 
being  that  the  vendee  should  pay  the  debts 
of  the  firm.  It  sufficiently  appears  that  the 
firm  was  insolvent.  The  vendee  neglected 
to  comply  with  hU  agreement,  and  the  cred- 
itors, Joining  with  the  vendor,  brought  milt 
to  compel  performance  of  the  agreement, 
and  to  subject  the  property  to  the  payment 
of  the  partnership  debts.  Held,  that  the 
agreement  to  pay  the  debts  as  consideration 
for  the  transfer  was  a  sufficient  recognition 
of  the  equitable  lien  of  the  partnership  cred- 
itors, tracing  the  same  through  the  equity 
of  the  vendor,  to  enable  them,  joining  with 
him',  to  enforce  such  equity.  In  Menagh  v. 
Whitwell,  62  N.  y.  146,  it  was  held  that,  as 
between  the  firm  and  its  creditors,  the  title 
of  the  former  to  the  joint  property  is  not 
divested  by  any  separate  transfers  to  out- 
fiide  parties  for  the  indlTldual  benefit  of  the 
respective  vendors,  and  that,  when  there  has 
been  no  transfer  by  the  firm  as  such,  con- 
veying the  corpus  of  the  property,  and  it 
remains  in  specie,  though  transferred  by  the 
separate  transfere  of  the  Individual  mem- 
bers, it  may  yet  be  followed  and  reached  In 
the  hands  of  those  claiming  under  such  sep- 
arate transfers,  by  creditors  of  the  firm. 
This  is  upon  the  theory  that  neither  partner 
Bei>arat(Jy  has  any  Interest  in  the  corpus  of 
the  property;  that  his  Interest  is  limited  to 
hla  proportionate  share  of  what  remains 
after  a  settlement  of  all  partnership  obliga- 
tions and  an  accounting  between  himself 
and  his  copartner.  A  distinction  Is  drawn  In 
this  case  between  a  bona  fide  sale  by  one  of 
a  partnership  to  two  of  his  copartners  with- 
out reservation,  which,  under  the  prevailing 
rule  of  Ex  parte  Ruffin,  6  Ves.  119,  operates 
to  liberate  the  assets  from  the  partnership 
liability,  and  a  sale  made  by  one  member  of 
a  firm  of  more  than  two,  to  one  of  the  part- 
ners, or  to  an' outside  party.  In  that  class 
of  cases  the  New  York  courts  have  uniform- 
ly held,  since  Menagh  v.  Whitwell.  that  the 
partnership  effects  are  not  liberated  from 
the  partnership  UabUlty.  In  this  case,  U  It 


is  held  that  the  sale  was  real^  to  J.  B.  Gosa, 
under  the  New  York  rule,  the  corpus  of  the 
property  never  passed  by  any  act  of  the 
firm,  so  as  to  change  the  equitable  title  in 
respect  to  cre<fltors  existing  at  the  time  of 
the  sale.  The  trend  of  the  New  Yoric  oases, 
since  Menagh  v.  Whitwell,  has  been  to  ex- 
tend the  rule  which  preserves  the  equity  of 
the  creditors  in  case  of  the  sale  by  one  of 
the  members  of  an  Insolvent  Ann,  the  pur- 
chaser assuming  the  partnership  obligations 
In  place  of  the  outgoing  partner,  whether 
such  sale  Is  to  a  copartner  or  otherwise. 
This  clearly  appears  by  the  following,  from 
the  opinion  la  Bulger  v.  Rosa,  119  N.  Y.  4^ 
24  N.  B.  853:    "The  equity  of  the  Arm  cred- 
itors cannot  l>e  defeated  by  any  attempt^ 
conversion  of  the  assets  of  the  insolvent  firm 
into  the  Individual  assets  of  one  of  the  part- 
ners, through  a  transfer  by  one  partner  of 
his  Interest  therein  to  the  other.    In  sucli 
a  case,  till  the  assets  come  to  the  hands  of 
a  bona  fide  purchaser,  the  same  can  be 
reached  by  the  partnership  creditors."  To 
the  same  effect  are  Nordllnger  v.  Anderson, 
123  N.  Y.  544,  25  N.  £.  992,  and  Peyser  v. 
Myers,  135  N.  Y.  S89,  32  N.  B.  688.   In  tbe 
latter  case  there  bad  been  a  cliai^;e  In  the 
firm  some  time  prior  to  the  assignment  fur 
the  benefit  of  creditors,  the  new  firm  not 
having  made  any  express  contract  to  pay 
the  old  firm  debts.  There  were  two  sets  of 
creditors,  and.  In  discussing  the  subject  of 
their  equitable  rights,  tbe  court  said:  "Tbe 
priority  of  the  lien  of  firm  creditors  is  not 
divested  by  the  transfer  by  an  insolvent 
firm  of  the  assets  to  one  or  more  of  the  part- 
ners, nor  can  it  be  affected  by  any  mere 
change  In  the  personnel  of  the  firm,  as  by 
the  withdrawal  of  one  partner  from  tiie  firm 
or  the  introduction  of  another."    See,  aim, 
Phelps  V.  McNeely,  66  Mo.  564.  where  It  w-is 
held  that  if  a  psrtner  sdls  oitt  his  interest  In 
the  firm  to  his  copartner,  who  agrees  to  psy 
the  debts,  the  firm  being  at  the  time  Iniml 
vent,  the  equities  of  the  creditors  are  pre- 
served. The  evidence  In  that  case  tended  to 
show  that  there  was  no  property,  oOm  than 
that  formerly  belonging  to  the  partnenbip, 
out  of  which  the  firm  debts  could  be  pshi; 
but  it  does  not  clearly  appear  whether  the 
court  rested  Its  decision  on  the  ground  that 
there  wEts  an  Implied  promise  under  the  cir- 
cumstances to  pay  the  firm  debts  out  of  the 
partnership  assets,  or  on  the  gnmnd  that  tbe 
Insolvency  of  the  firm  Impeached  the  bona 
fides  of  the  transaction.    The  court  went 
further,  and  held  that,  notwithstanding  the 
vendee  of  the  property  had  turned  the  same 
out  to  secure  his  Individual  creditors,  vbo 
had  received  It  as  security  In  good  faith.  It 
could,  nevertheless,  be  reached  1^  tb^  part- 
nership <3«dltors;  but  this  was  subseqaeat- 
ly  overruled  In  Re  Bdwords,  Orocety  Co.  t. 
McCune  (Mo.  Sup.)  25  S.  W.  904. 

We  might  go  on  at  great  length,  rerlevrinc 
decisions  on  this  subject,  and  cite  namermu 
authorities  where  ou^olng  partners  hare  bt^ 
held  to  retain  their  ^olty  to  have  the  Una 
debts  iiaid.  and  the  rights^of  tbe  creditors  lo 
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the  assets  which  hare  come  nnder  the  contrcd 
of  equity  have  been  worked  out  through  the 
«qiii^  ot  such  partners.  Probably  there  are 
few  quefltloiia  upon  which  there  is  such  a  con- 
flict of  authority  as  the  one  under  consideiu- 
tion;  but  nearly  all  are  In  harmony  with  the 
principle  that  If  the  bona  fides  of  the  transac- 
tion is  impeached,  or  if  the  equity  is  retained 
by  agreement,  express  or  Implied,  then  the 
creditors  can  enforce  such  equity.  The  con- 
flict chiefly  arises  In  regard  to  what  circum- 
stances or  facts  are  sufficient  to  impeach  the 
good  faith  of  the  transaction,  and  In  respect 
to  what  la  anfllclent  to  show  a  contract  that 
the  partDoahlp  debts  shall  be  paid  out  of  the 
partnership  assets,  and  impress  a  trust  upon 
sacb  assets  for  that  purpose. 

By  the  mere  fact  of  the  dtesoIntioD  of  a  ittrt- 
nership  by  one  member  selling  oat  to  Us  co- 
partner or  to  a  stranger,  the  pnrcbaser  or  pnr- 
<^ianr8  agreeing,  as  ctnslderatlon  for  the  pur- 
chase, to  pay  the  partnership  debts,  the  firm 
being  toKdvent  at  the  time,  no  presnmptlon  ot 
a  bona  fide  agreement  arises  which  will  op- 
erate to  change  the  eqvitaUe  title  cC  tba  prop- 
erty; and  meta  agrerawot  nnut  dearly  appear 
to  exist  Incmslstent  wltli  the  eontlnuanee  ot 
the  eqnltaUe  ilgUi  ot  the  partner,  and, 
through  Um,  the  partnership  credttors; 
U  IB  retained.  LlnOL  Fattn.  680;  It  the  clr^ 
cumstaoces  are  such  as  to  show  that  the  prop- 
erty was  merely  transferred  for  the  pnipoae  of 
winding  up  the  affairs  of  the  concern,  there 
being  no  express  agreement  that  the  properly 
ahall  be  excluriv^  titat  ot  the  Toidee,  It  will, 
in  case  of  bankruptcy,  be  dietrlbnted  as  joint 
eatate.  Id.  680,  70a  This  Is  upon  the  pre- 
sumption that  such  was  the  Intentlm  of  the 
parties.  The  presumptions  to  be  indulged  in, 
In  such  cases,  rather  go  to  support  an  implied 
agreemoit  to  do  what  in  equity  and  good  con- 
science the  parties  ought  to  do.  In  Sedam  v. 
Williams.  4  McLean,  SI,  Fed.  Gas.  No.  12.600, 
and  Marsh  t.  Bmui^  5  McLean,  117,  Fed. 
Cas.  Na  8410^  it  was  held  that  the  equity 
was  retained  to  have  the  partnsBhip  creditors 
paid  out  ot  the  partnmhip  assets,  and  that 
such  assets  wore  Impressed  with  a  trust  for 
that  purpose  by  Tlrtue  ot  an  express  sgree- 
m«it  Id  Re  Dawson.  50  Bun.  230,  12  N.  Y. 
Supp.  781,  which  does  not  appear  to  have 
been  appealed  from  or  critidsed.  It  was  held 
that  where  one  member  tt  a  firm  retires,  sell- 
ing out  his  Interest  to  a  third  party,  who  cod- 
tinnes  the  business  with  the  remaining  part- 
ner, with  whom  he  ^ters  into  partnership, 
and  the  partnership  assumes  the  debts  ot  the 
prerkms  firm,  and  such  new  firm  becomes  in- 
solvent and  makes  an  assignment  fw  the 
benefit  of  credltras,  the  property  transferred 
to  the  new  firm  becomes  charged  la  equity 
with  a  trust  for  the  payment  of  the  debts  ot 
the  old  firm,  which  the  outgoing  partner  may 
enforce.  Such  holding  is  certainly  equitable 
and  just  when  applied  to  a  state  of  facts,  as 
In  this  case,  which  leaves  no  room  for  doubt 
but  that  it  was  the  IntenUon  of  all  the  parties 
dealing  with  the  property  to  preserve  and  ad- 
minister the  partnership  assets  In  the  nature 
of  a  tiiist  to  liquidate  the  old  debts;  and  to 


this  extent  we  expressly  aivrore  of  and  app^ 

it  here. 

This  does  not  In  the  least  trench  vpoa  the 
rule  that  if  a  partner  sells  out,  bona  fide,  his 
interest  in  the  partnership  assets  and  busl- 
oees,  without  In  any  manner  retaining  his 
equity  to  have  the  partnership  creditors  paid 
out  of  such  assets,  be  waives  his  equity  la 
that  regard,  but  is  ]?crfectly  consistent  with  it 
If  the  agreement  was  express  that  the  debts 
shall  be  paid  out  ot  the  assets,  then  the  equity 
Is  retained  l^  express  contract;  If  the  circum- 
stances ot  the  transactkn  show  that  the  con- 
templatkxi  ot  the  parties  was  that  the  deibta 
should  he  so  paid,  then  the  equity  Is  retained 
by  implied  agreement;  and  the  assets  are,  in 
the  administration  of  the  afFalrs  of  the  pur- 
chaser  In  Insolvency,  as  effectual^  impressed 
with  a  trust  In  ta.rox  ot  the  vendor,  and, 
through  him,  the  creditors  of  the  <M  partnw^ 
shlpk  hi  the  oaa  case  as  in  the  other.  The 
elrcnmstances  iuTotved  In  these  appeals  point 
unerringly  to  the  cooduslou  that  It  was  the 
Intention  of  J.  D.  Putnam,  J.  B.  Goes,  and  A. 
J.  OosB  that  the  new  coocem  (d  J.  B.  Ooas  & 
Ckx  should  continue  the  old  business  with  the 
same  assets,  for  the  primary  purpose  ot  wind- 
ing up  such  business  and  liquidating  the  debts 
theret(tf(ve  cwtraeted  in  it  oat  of  the  old  as- 
sets, ao  tar  as  practicable.  Hence  the  court 
bdow,  dtting  as  a  court  of  equity  in  the  ad- 
ministration of  the  affairs  of  A.  J.  Ooss  and  J. 
B.  Ooss,  was  warranted  In  cnicliiding  that  the 
property  ot  J.  B.  Ooss  la  impressed  with  a 
trust  to  cany  out  the  Intentioa  (ME  all  the  par^ 
ttes  conc^ned  in  the  dissolution  of  the  old 
firm,  and  tumation  ot  the  new  eonoexa  ot  J. 
B.  GoSB  &  Co.;  that  the  debts  of  the  old  flim 
should  be  assumed  by  the  new  concern,  and 
be  paid  oat  of  the  property  turned  avar  to  It, 
and  the  operations  of  the  bnalnesa,  so  far  as 
this  can  be  done  with  due  regard  to  the  equi- 
ties of  the  creditors  who  trusted  such  new 
concern. 

On  the  subject  ot  whether  the  two  s^  ot 
creditors— those  of  the  old  firm  of  J.  D.  Put- 
nam &  Co.,  and  tliose  of  the  ostmslble  firm 
of  J.  B.  Goss  &  Co.— can  all  prove  in  the  In- 
solvency proceedings  of  J.  B.  Goss,  though 
that  subject  need  not  be  decided  here,  we  cite 
Ex  parte  Chuck  (In  re  Starkly  &  Whiteside} 
8  Blng.  460.  aa  early  English  case,  which  cov- 
ers the  Buhject;  and,  so  far  as  we  are  able  to 
find.  It  has  never  been  criticised  or  overruled. 
The  fiicts  were  that  S.  &  S.  bad  been  do- 
ing business  for  some  time  as  copartners,  and 
were,  as  such.  Indebted  to  various  persons. 
They  took  in  W.,  and  thereafter  the  bustness 
was  conducted  by  S..  8.  &  W.,  as  copartners. 
The  new  firm  became  bankrupt,  and  there 
were  credit<HiB  of  both  the  lAA  and  the  new 
firm  as  well.  The  court  held  substantially  as 
follows:  "We  are  of  the  (pinion  that  the  cred- 
itors of  S.  &  S.  and  those  ot  8..  B.  &  W. 
should  be  admitted  to  prove  pari  passu  upon 
the  Joint  assets  of  the  new  firm."  To  tne 
same  effect  is  In  re  Frow,  Jacobs  &  Co.'s  Es- 
tate, 73  Fa.  8t  450.  Foresman  aold  out  his 
interest  hi  an  existing  firm,  having  creditors, 
to  the  reumbiing  membersi  vrtx>  agreed  to  pay 
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tlie  debt*.  ISio  rendecs  continued  bualness  as 
a  firm  with  tbe  same  assets  for  a  time,  and 
finally  made  an  assignment  for  tbe  benefit  of 
creditors.  Held,  that  tbe  two  sets  of  cred- 
itors—those of  tbe  old  firm  and  those  of  the 
new  firm— mlgbt  prove  pari  passu  against  tbe 
assets  of  the  new  firm;  tbat  Frow.  Jacobs  & 
Go.  were  liable  tot  the  debts  as  paitners  in 
the  firm  of  Ftavsman  A  Co.,  which  tbey  took 
upon  theinadTes  when  Foresnian  retired  from 
the  flrm,  and  tbey  cmtlnued  the  business. 
When  F<H>esman  sold  oat,  tbe  purchasers  In- 
tended to  continue  the  business.  They  took 
all  the  assets,  and  assomed  the  debts.  Tbe 
assets  became  the  capital  of  the  new  flrm,  and 
the  old  debts  became  Its  debts.  Under  these 
facts,  the  court  readily  reached  the  concluakm 
that  tbe  credltora  of  the  old  and  of  the  new 
flrm  should  stand  on  an  equal  footing  In  tbe 
settlement  of  the  new  firm  In  bankriQitcy.  To 
the  same  ^ect  are  In  re  Dawsmi,  B8  Hun, 
239,  12  N.  T.  Snpp.  781;  Shedd  t.  Bank,  82 
Tt  too;  Fllley  t.  Phelps.  IS  Oonn.  2M;  and 
Wright  T.  Carman  (City  Ct  N.  Y.)  19  N.  .Y. 
Supp.  606.  Held,  In  latter  case,  snd  In  Be 
Frow,  Jacobs  &  Ca's  Estate,  supra,  and  In  n 
THivrBoa,  supra,  that  tbe  debts  (rf  the  old  be- 
came, by  reason  of  the  fhcts,  the  debts  <a  the 
new  firm.  To  the  same  effect  Is  Peyser 
Uyers,  135  N.  Y.  500,  32  N.  B.  «99,  where  It 
Is  distinctly  beld  that  if  there  Is  a  change  in 
the  personnel  ot  an  Insolrent  flrm,  and  it  snb- 
a^nently  mates  an  asrtgnment  tcx  the  bene- 
fit ct  credlt(vs,-tbere  being  an  agreoncnt,  ex- 
press or  Imidled,  at  tbe  time  of  the  diange, 
that  the  new  flrm  shall  assume  and  pay  tbe 
old  debts;— tiie  equity  of  tbe  old  creditors  Is 
equal  to  that  of  the  new.  There  was  no  esr- 
press  agreement  in  that  ease,  but  the  court 
fairid  that  thwe  was  an  Implied  agreement. 

This  elfectualiy  disposes  of  all  the  ques- 
tions presented,  and  leads  to  the  conclusion 
that  neither  of  the  appellants  can  proTe  pari 
passu  with  tbe  Individual  creditors  of  A.  J. 
Gobs  in  his  assignment,  but  they  can  both 
prove  pari  passu  with  all  the  creditors  of 
tbe  ostensible  flrm  of  J.  B.  Uoss  &  Go.  In 
the  assignment  of  J.  B.  Goss. 

This  opinion  has  been  quite  lengthy,  but 
it  may  be  well  Jnstlfled  from  the  Importance 
«f  the  questions  involred.  In  reaching  the 
-conclusion  arrived  at  b7  the  majority  of  the 
court,  we  resort  to  cases  merely  to  deter- 
mine what  well-defined  principles  have  been 
established  applicable  to  the  facts  of  the  ap- 
peals before  us.  Having  come  to  a  satisfac- 
tory conclusion  In  that  regard,  we  endeavor 
to  broiidly  apply  them,  so  as  to  satisfy  ef- 
fectually the  ends  of  Justice,  which  are  ob- 
Tlously  the  legitimate  ends  for  which  such 
principles  have  been  worked  out  In  tbe 
growth  of  equity  jurisprudence.  By  so  do- 
ing, tbe  assets  of  J.  B.  Goss,  held  and  used 
by  him  as  those  of  the  ostensible  flrm  of  J. 
B.  Goss  and  A.  J.  Goss,  ^^-111  be  marshaled 
and  administered  along  definite  lines,  with- 
out confusion  or  uncertainty,  as  to  the  rights 
of  the  various  sets  of  creditors  and  parties 
Interested. 

In  order,  now^  that  the  principles  of  equi- 


ty Jurisprudence  here  applied  may  ddlnltdy 
appear,  we  recapitulate  as  follows: 

1.  In  tbe  administration  of  the  attain  of 
a  partnership  and  of  the  individual  membm 
thereof,  the  fixod  rule  must  be  applied  that 
Joint  estate  goes  first  to  Joint  creditors,  and 
separate  estate  to  separate  creditors,  with 
the  exception  that  where  there  are  no  part- 
nershlp  assets,  and  there  is  no  Uvlog  sol- 
vent partner,  partnerahip  creditors  may 
prove  with  the  separate  credltora  of  a  part- 
ner in  the  settlement  of  his  estate  pul 
passu. 

2.  Partnetsbip  creditors  have  no  "Uen.* 
strictly  BO  called,  on  partner^lp  asset%  hot 
must  work  out  their  preferoioe  over  the 
creditors  of  the  Indlvldnal  members  of  the 
partn««hlpt  throngh  the  eqnitlea  of  sock 
members. 

8.  If  one  of  a  partnership  stils  oat  bona 
flde*  his  interest  to  his  copartner  or  to  so- 
other, without  in  any  way  retaining  bis 
equity  to  have  the  partnership  credlton 
paid  oat  of  the  assets,  the  pnver^  is  eon- 
Terted  Into  the  IndiTldual  property  of  the 
purchaser,  free  from  all  the  equities  of  tbe 
sellw,  even  if  the  pmehaser,  aa  tiie  conrid- 
raatlDn  for  such  purchase  agrees  to  pay  tbe 
firm  debts;  otherwise,  if  the  pontom 
agrees  expressly  or  impliedly  to  aivly  the 
assets  to  such  purpose. 

4.  The  word  "assets,"  used  tai  No.  1,  Is  not 
conflned  to  assets  at  lav,  bnt  Indndes  ill 
assets  ap^lcable  to  tbe  payment  of  the  part- 
nership debts,  under  the  well-defined  prin- 
ciples for  the  administration  of  the  affair* 
of  insolvent  partnerships  under  the  direction 
of  a  court  of  equity. 

6.  Those  who  deal  with  persona  r^resent- 
Ing  tbemselTes  to  creditors  gmerally  ss  part- 
ners in  a  certain  business  are  oititted  to 
have  the  property  used  in  such  bnrituss  ap- 
plied to  the  payment  of  the  debts  incurred 
In  such  business  in  preferenca  to  the  indi- 
vidual debts  of  tbe  members  of  the  partner 
ship,  oud  tbe  ostensible  merabw  of  sork 
partnership  Is  Ukewlse  entlUed  to  have  tbe 
assets  of  the  ostenslMe  flrm  so  aivlled. 

6.  If  a  member  of  an  Insolrent  flrm  sdls 
out  with  the  understanding  that  tbe  bosl- 
uess  Is  to  be  continued  with  the  same  as- 
sets, and  the  purchaser  or  pnrcbaaers,  a* 
consideration  for  the  sale,  are  to  assnme 
and  pay  the  old  debts,  and  the  clKom- 
stances  are  such  as  to  evidence  tbe  ftict  that 
the  purpose  of  the  transaction  Is  to  pay  ttie 
old  firm  debts,  and  to  wind  up  the  old  pait- 
nersbip  concern,  by  the  payment  of  tb^ 
debts  of  such  concern  out  of  the  partnerahip 
assets  and  a  continuation  of  tbe  biislDess. 
the  court  Is  warranted  in  concluding  tbat 
the  equity  of  the  outgoing  partner  to  have 
the  assets  of  the  firm  applied  to  the  pay- 
ment of  the  flrm  debts  is  not  changed,  aod 
that  tbe  right  of  the  creditor  to  enforce  it 
continues. 

7.  If  one  of  the  members  of  an  InsolTait 
firm  sells  out  his  interest  to  an  ontside  party 
or  to  his  associates,  and  thereby  a  new  fins 
Is  formed,  which  assumes  tin  debts  of  tbe 
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old  firm,  the  Intention  of  all  tbe  parties  be- 
ing that  tbe  new  firm  aball  continue  tlie 
bnslnesa  In  snbstantlally  tibe  same  way, 
with  subslantlally  the  same  assets,  and  that 
tbe  old  debtfl  shall  be  paid  out  of  snch  busi- 
ness, and  stich  new  firm  snbsequently  makes 
an  asslsnmeDt  for  the  benefit  of  creditors, 
in  the  admlntatratlon  of  the  assignment  the 
creditors  of  tbe  old  and  the  new  firm  may 
prove  their  claim  pari  passu,  and  be  pre- 
ferred over  indlTldual  creditors  of  the  mem- 
bers oi  such  new  firm. 

Tlw  orders  appealed  from  are  affirmed, 
and  the  causes  remanded  for  farth«:  pro- 
■-iiedlngB  according  to  law. 

Thayer  t.  Humphrey. 

NBWMAN,  3.  (dissenting).  Lottie  Thayer 
was  a  credftw,  for  mon^  len^  of  the  lUlUlng 
<*aiiartnerBhlp  ctf  3.  D.  Putnam  ft  Go.  Hk 
Arm  comprised  J.  D.  Putnam  and  Alflred  J. 
iloBB.  It  was  afterwards  dtaolved  by  nmtoal 
coDBBnt  Tlw  bnshiess  was  Uienceforward 
carried  on,  at  tbe  same  place,  under  the  name 
of  J.  B.  Gkiss  &  Co.,  wboaasnmed  all  the  debts 
«if  J.  D.  Putnam  ft  Oo.  The  firm  proper^  of 
J.  D.  Putnam  ft  Go.  was  conreyed  to  James 
B.  Oose,  who  alone  carried  on  the  business 
nnder  iha  name  of  J.  B.  Goes  ft  Co.  Thayer 
took  the  note  of  3.  B.  Gom  ft  Go.  tor  her 
claim  against  X  D.  Pntnam  ft  Ca,  and  smv 
rendered  the  old  note.  She  afterwards  re- 
covered a  Judgment  on  her  new  note,  against 
.Tames  B.  Qoss  and  AUted  J.  Ooss.  In  form 
Jdnt  and  sereml.  The  trial  court  finmd  that 
Alfired  J.  Goes  was  not  a  partner  with  James 
R.  Ooss  In  the  firm  of  J.  B.  Ooss  ft  Go.,  but 
that  he  was  Uable  to  Thayer  by  reason  of  hfs 
li^ng  held  out  to  her  as  a  partner.  Both 
Alfred  J.  Qom  and  James  B.  Ooss  are  In- 
«olvent,  and  have  made  assignments  for  the 
ben^  of  their  creditors.  Alfred  J.  Gobs  as- 
HlRned  to  H.  Ij.  Humphrey,  tbe  respondent; 
.fames  B.  Gosa,  to  one  Weld.  The  assignment 
rrf  Jameff  B.  Goes  Includes  all  that  remains  of 
the  property  which  was  of  J.  D.  Pntnam  ft 
Oo.  No  mention  Is  made  In  ^ther  asslgn- 
tuent  of  partnershtp  jvoperty.  J.  D.  Putnam, 
also,  la  Insolvent.  Thayor  filed  her  d^m, 
iMised  on  her  Judgment,  with  tbe  reqxmdMit. 
It  is  stlimlated  that  her  original  claim  has 
Iteoome  merged  in  this  Judgment.  'Kie  re- 
ftpondent  filed  obJectI<Hi8  to  the  claim.  The 
fomt  held  that  she  most  first  go  against  the 
liartnershlp  Msets,  and  could  not  go  against 
the  IndlTldual  assets  of  Alfred  J.  Goss  until 
his  Borate  creditors  -were  paid.  From  this 
order  Thayer  appeals. 

The  rule  is  fully  settled.  In  the  administra- 
tion of  the  estates  ot  Insolvents,  tbat  the 
partnership  debts  are  primarily  payable  out 
of  the  partnwship  assets,  and  are  entitled  to 
a  preference  over  the  individual  debts  of  the 
Insolve'it;  and  bo.  In  the  reverse  caHe,  the  In- 
dividual debts  are  primarily  payable  out  of 
the  Individual  assets  of  the  insolvent,  and 
imssess  o  like  preforrnce.  The  surplus  only, 
after  satisfying  such  priorities,  can  be  readied 
by  the  otber  class  of  debts.  For  this  purpose, 
the  Jtdnt  estate  and  the  separate  estate  of  the 


Inselrent  constitute  separate  funds,  to  be  ad* 
ministered  separately.  Story,  Fartn.  (7th  Ed.) 
I  376;  17  Am.  ft  Eng.  Enc.  Law,  1202,  and 
cases  cited  In  note  1;  T.  Pars.  Fartn.  (4th  Ed.) 
i  382;  note  to  McColloh  v.  Dashiell'a  Adm'r, 
18  Am.  Dec.  271;  Murrill  v.  Neill,  8  How.  414; 
Curtis  V.  \S  oodward,  58  Wis.  499.  17  N.  W. 
328.  There  are  certain  exceptions  to  this 
rule,  which  go  to  prove  and  asc^ain  It  One 
such  exception,  which  Is  as  well  settled  as  the 
rule  itself,  Is  the  case  where  there  are  no 
partnenddp  assets  to  be  administered,  and  no 
living  solvoit  partner.  Where  there  are  no 
partnership  assets  to  be  administered,  and  no 
living  solvent  partner,  then  the  Joint  creditor 
Is  entitled  to  share  pari  passu  with  the  Indl- 
vldaal  creditors  of  the  separate  estate.  Story, 
Partn.  (7th  Ed.)  i  378;  17  Am.  ft  Eng.  Enc 
Law,  1205,  and  cases  dted  In  note  4;  Ourtls  v. 
Woodward,  supra;  T.  Pars.  Partn.  (4tb  Ed.) 
{  384,  note  1. 

In  the  Instant  case  thoe  was.  In  ftict,  no 
partnership.  There  are  no  partnerEdilp  as- 
sets. Thoe  Is  no  living  solvent  partner.  The 
case  seems  to  come,  dearly,  within  the  e:ccep- 
tions  to  the  rule,  as  above  stated.  There  was 
no  partnership.  The  trial  court  so  decided, 
and  that  Is  condusive  here.  The  fact  that 
there  was  no  partnership  is  absolute  proof 
tliat  there  are  no  partnciisblp  assets.  It  Is  un- 
disputed that  J.  D.  Putnam,  Alfred  J.  Goss, 
and  James  B.  Goss,  all  the  debtors  Involved 
in  the  controversy,  are  all  and  each  insolvent. 
J.  D.  Putnam  conveyed  all  his  interest  In  the 
partnership  property  of  J.  I>.  Putnam  ft  Co., 
in  Xovemb»,  1891,  to  Alfred  J.  Goss.  Alfred 
J.  Goss  conveyed  tbe  entire  property  to  James 
B.  Goss.  James  B.  Goss  asdgued  the  entire 
property  for  tiie  benefit  of  his  creditors.  Al- 
fred J.  Goss  has  assigned  all  his  prc^erty 
toe  the  benefit  of  his  creditors.  There  is  ab- 
solutely no  property  In  existence  which  any 
one  claims  to  be  partnership  assets  of  Jameit 
B.  Goss  and  Alfred  J.  Gosa  To  require  tlit> 
petitioner  to  pursue  for  her  remedy  any  stu-li 
supposititious  partnership  assets  Is  to  mock 
her  with  the  delusive  promise  of  a  remedy 
which  taxiat,  inevitably,  disappoint  the  expec- 
tation which  It  fosters. 

The  drcumstance  that  the  property  which 
James  B.  Qoas  assigned  for  the  ben^t  of  his 
credltwB  Is^  In  part,  the  same  property  which 
was  once  the  firm  ptapaty  of  J.  D.  Pntnam 
ft  Ca,  is  of  no  significance.  No  equity  of 
the  creditors  of  J.  D.  Putnam  ft  Co.  feUowed 
this  proper^  Into  the  bands  of  James  B.  Goss. 
There  is  no  hint  of  bad  faltb  In  the  transfo-, 
or  that  it  was  made  in  contemplation  of  Insol- 
vency. The  righto  of  creditors  In  tbe  assets 
of  a  partnership  must  be  worked  out  through 
the  equities  of  the  partners.  If  the  partner 
has  no  right,  the  'creditor  has  none.  The 
right  of  the  portoera  Is,  In  eftect,  a  right  to 
share  to  the  surplus  left  after  discharging  all 
the  firm  debts.  Each  partner  has  tbe  right 
to  require  all  the  firm  assets  to  be  applied  to 
the  payment  of  the  firm  debts;  for  so,  only, 
can  his  liability  In  solido  for  them  be  dimin- 
ished. But  this  right  of  a  partnw  Is  property 
which  can  be  aold  and  tnmsferred.   It  is  ef> 
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fectually  sold  and  transferred  by  a  sale  and 
transfer,  io  good  faith,  of  all  bis  Interest  In 
the  firm  property,  whether  to  his  partner  or  to 
a  stranger.  Such  a  sale  and  transfer  dis- 
solves  the  partnership,  and  extinguishes  every 
right  which  the  retiring  parti^er  had  it  the 
firm  property;  Including  the  right  to  require 
It  to  be  applied  to  the  payment  of  firm  debts, 
unless  such  right  is  preserved  by  the  terms  of 
the  sale.  Story,  Partn.  <7th  Ed.)  H  307,  358, 
380;  Bates,  Partn.  §S  528,  540,  550-552;  T. 
Pars.  Partn.  (4th  Ed.)  §(  178,  240,  248.  894, 
note  1  on  page  330,  and  cases  cited;  Colly. 
Partn.  (Perklu's  Ed.)  H  81>4,  004,  905;  LlndL 
Partn.  (Am.  Ed.,  with  Audenreid's  notes,  1888) 
407,  700;  35  Cent.  Law  J.  418,  and  cases  cited 
in  note  3  on  page  420;  17  Am.  &  Eng.  Snc. 
Law.  970-975,  and  cases  cited  in  note  3;  Case 
V.  Beauregard,  99  U.  S.  119;  Flt^trick  v. 
Ftannagan,  106  V-  S,  .648.  1  Sup.  Ct.  309; 
Huiskamp  v.  Wagon  Co.,  121  U.  S.  310-323,  7 
Sup.  Ot  899;  Baker's  Appeal,  21  Pa.  St.  76; 
Ladd  V.  Griswold,  4  GUm.  25;  In  re  Lloyd,  22 
Fed.  88;  Saunders  v.  Rellly,  105  N.  Y.  12,  12 
N.  B.  170;  Davis  v.  Canal  Co.,  109  N.  Y.  47, 
15  N.  E.  873;  Robb  T.  Mudge,  14  Gray,  534. 
The  effect  is  the  same  where  the  remaining 
partner  or  other  purchaser  assumes  the  debts 
of  the  firm.  This  la  a  personal  contract  only, 
and  leaves  the  retiring  partner  in  the  ccMidl- 
tion  of  an  unsecured  creditor.  Bates,  Partn. 
i  528;  Story,  Partn.  (7th  Ed.)  559;  17  Am. 
&  Eng.  Enc.  I-rfiw,  075;  Robb  v.  Mudge,  supra. 
Such  sales  of  a  partner's  Into-est  In  firm  propr 
erty  are  presumed  to  be  valid.  Kimball  v. 
Thompson,  13  Jletc.  (Mass.)  283.  The  au- 
thorities are  nearly  uniform.  Only  a  few 
cases  are  out  of  Une. 

These  considerations  seem  to  show,  suffl> 
clently,  that  there  are  no  joint  assets  of  Al- 
fred J.  Goss  and  James  B.  Goss,  and  so  that 
the  petitioner  has  the  right  to  go  against 
the  Individual  aasets  of  either  In  the  hands 
of  their  respective  assignees.  The  case  prop- 
erly ends  here.  This  covers  all  the  issues 
tried,  and  on  which  there  was  evidence. 
Whatever  else  Is  decided  Is  In  the  absence  of 
necessary  parties,  and  Is  based  upon  Infer- 
ence and  conjecture,.  Instead  of  evidence. 
The  property  which  the  court  says  Is  subject 
to  the  petitioner's  claim,  as  the  Joint  proper- 
ty of  the  two  Gosses,  is  now  actually  in  the 
I>oS8es8lon  of  the  assignee  of  James  B.  Goes, 
for  the  benefit  of  his  IndivUlual  creditors.  It 
is  held  for  them,  and  is  claimed  by  them. 
But  they  Imve  not  been  represented  In  this 
proceeding,  nor  their  rights  luvcstigated.  No 
opinion  of  their  rights,  volunteered  In  their 
absence,  Is  binding  on  them.  Wh^p  the  pe- 
titioner presents  her  claim  for  proof  against 
these  assets,  she  meets  a  fresh  contest  with 
these  new  creditors.  And  it  may  not  be  so 
easy  to  put  them  down,  being  present,  as 
when  they  are  atwent  It  Is  easy  to  put 
the  absent  In  the  wrong.  "Les  absents  ont 
toujours  tort."  Whether  she  has  a  remedy 
against  those  assets  can  only  be  known  at 
the  end  of  tliat  contest. 

It  may  be  true— It  Is  not  necessary  to  ques- 
tion It— that  Alfred  J.  Goss  la  estopped,  as 


against  this  petitioner,  to  deny  tbat  be  wa» 
a  partner  with  James  B.  Goes,  and  that 
there  were,  in  fact,  partnership  assets.  But 
this  does  not  aid  the  petlticmer,  nor  bring  ber 
nearer  to  a  remedy  against  these  assets,  on- 
tu  It  Is  also  estaUished  that  James  B.  Goss 
and  his  Individual  creditors  are  bound  by  a 
like  estoppel.  Tbat  cannot  be  eatabUshcd  In 
this  proceeding,  because  neither  the  neces- 
sary parties  are  before  the  court,  nor  the 
evidence  by  which  it  la  to  be  established. 
And  there  Is  great  danger  of  doing  the  peti- 
tioner an  irreparable  wrong  If,  with  so  Uttle 
knowledge  of  the  actual  Bituati<u),  her  reme- 
dy is  limited  by  the  court  to  those  assets; 
for,  at  the  best.  It  Is  but  a  desp«ate  chance. 
It  is  said  that  James  B.  Goss  Is  also  estop- 
ped to  deny  the  alleged  partuerahip  and  the 
Joint  ownei-ship  of  the  property  used  In  it 
But  the  court  has  not  listened  yet  to  James 
B.  Goss'  side  of  that  question.  It  is  assum- 
ed, without  proof,  that  he  permitted  Alfred 
J.  Goss  to  hold  himself  out  as  a  partner, 
and  the  property  and  business  as  partnership 
property  and  business.  Certainly,  the  othu* 
side  of  this  questiiKi  should  bave  an  oppor- 
tunity to  be  heard  before  any  i>ers<Hi's  rlgbts 
should  be  limited  or  destroyed  by  a  decision 
of  It.  In  truth,  it  is  neither  alleged  nor 
shown— OS,  indeed,  it  could  not  well  be,  la 
the  absence  of  proper  parties— tbat  James  B. 
Goss  did,  in  fact,  hold  out  Alfred  3.  Horn  as 
a  partner,  or  as  having  an  Interest  In  the 
property  or  business;  while  it  does  .appear 
that  he  conducted  the  business  alone,  and 
had  the  sole  ostensible  possession  of  the 
property  and  business,  while  Alfred  J.  Goss 
lived  in  another  city,  miles  away,  and  had 
no  apparent  connection  with  the  business. 
Apimreutly  the  principal  part,  if  not  all,  of 
the  ostensible  property  used  by  James  B. 
Goss  in  conduct  of  the  business,  was  ttie 
mill  Itself.  It  may  be  a  question  of  some 
difficulty  whether  the  bare  occupation  of  tlie 
mill  for  the  purpose  of  carrying  on  the  busi- 
ness, without  a  positive  representation  of 
ownership,  could  estop  any  per8<»i  to  claim 
ownership  of  It  according  to  the  true  re- 
coi'ded  title.  Mere  occupation  of  real  estate, 
by  carrying  on  a  business  In  it,  must  create 
a  very  slight.  If  any,  presumption  that  tbe 
-  occupant  is  the  owner;  for,  perhaps,  a  ma- 
jority of  the  business  ot  the  country  is  car- 
ried on  In  rented  premises.  It  has  not  beea 
claimed  before,  so  far  as  known,  that  tbe 
mero  occupancy  of  real  estate  by  a  business 
created  any  presumption  against  Its  owner 
that  he  was  a  partner  to  the  business  being 
carried  on  In  his  property;  and  no  cose  has 
been  found  which  holds  that  the  mere  occu- 
pancy of  real  estate  by  a  business  creates 
any  estoppel  against  the  owner  to  dalm  Us 
own. 

But  It  Is  not  very  Important  whether 
James  B.  Goss  shall,  when  the  quMtloa  is 
presented,  be  lield  to  be  estopped  or  not. 
A  much  more  important  question  will  be 
whether  his  Individual  creditors  btc  CBtop- 
ped  fr<Hn  claiming  that  those  assets,  which 
are  in  the  handa  of  lila  aasicnes  for  tbelr 
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braeflt  were  really  his  indlTidnal  anets. 
No  one  questions  that  they  were  bis  Indlvld- 
nal  assets  in  law,  and  they  are  bis  Indivld- 
nal  assets  in  equity,  unlesa  these  Indlvldaal 
creditors  are  estopped  to  claim  them  as  such. 
Now,  there  really  is  no  eTldence  in  the  case 
which  shows  the  nature  of  these  debts  to 
the  Individual  creditors  of  James  B.  Gobs. 
It  seems  to  be  assumed  by  the  ma]<ntty 
that  they  were  all  debts  contracted  to  por^ 
sons  who  ^Te  credit  to  an  ostoirtble  part- 
nership; while.  In  truth,  there  Is  no  evl' 
dence  oa  the  sabJect  There  la  nothing  to 
show  that  these  debts  are  not  aU  due  to  per> 
sons  who  dealt  with  him,  In  good  folth, 
relying  ap<Hi  his  apparent  sole  responsibil- 
ity, trom  the  posseesUm  of  this  property, 
and  his  sole  conduct  of  the  business.  Not 
does  It  MQpM'  whether  these  debts  wwe  cou- 
traetad  In  the  milling  business,  or  whether 
th^r  woe  the  mlBfortnnes  of  Independent 
entoiwiBes.  In  this  condition  ot  the  case, 
it  ce^nly  cannot  be  {Mmdent  to  decide  this 
qnostlni  of  which  set  of  creditors  bare  the 
superior  eqtdty  to  Uiese  assets.  It  la  suffi- 
cient to  decide  sucb  qneetionB  as  have  been 
tried  before  the  trial  court,  between  tbe  par- 
ties who  were  before  the  court,  and  which 
are  befwe  this  court  upon  the  appeal.  If 
there  are  bona  fide  individual  creditors,  they 
may  not  be  estopped  to  claim  according  to 
the  tme  legal  title  of  tbe  assets,  altbiHigb 
tbelr  debtor  be  so  estopped.  Bates,  Partn. 
8  103.  and  cases  cited  In  note  1,  p.  123. 

The  case  really  made  shows  that  there  are 
no  Jc^t  assets,  practically,  available  to  the 
petltl(mer.  If  there  are  any,  they  are  des- 
perate and  nominal  only.  It  Is  not  equity 
to  relegate  the  petltloser  to  them  for  her 
Mily  remedy,  for  It  la  not  expected  that 
there  will  be  a  surplus  In  either  separate  es- 
tate after  the  Indivldnal  creditors  are  paid. 
It  is  a  forlorn  h<^  She  should  be  permit- 
ted to  share  pari  passu  with  the  Individual 
creditors  of  MtteA  I.  Gosa. 

PINNET,  J.  I  dissent  from  tbe  opinion 
of  tbe  court,  and  concur  In  tbe  opinion  of 
Mr.  Justice  NEWMAN. 

Davles  V.  Humphry. 

NEW^XAN,  J.  (dlssenHng).  This  case  arises 
out  of  tbe  same  failures  and  assignments  as 
Thayer  t.  Humphrey,  but  In  some  of  Its  dr- 
cumstances  differs  from  that  case.  Tbe  ap- 
pellant was  also  a  creditor  of  J.  D.  Putnam  & 
Co.,  but  he  did  not  accept  of  J.  B.  Ooss  &  Co. 
as  a  substitute  for  bis  original  debtor.  So  be 
la  not  a  creditor  of  either  James  B.  Goss  or  J. 
B.  Gobs  &  Co.;  and  neither  are  In  any  way 
liable  for  his  dalm.  The  appellant  seeks  to 
prove  his  claim  against  tbe  estate  of  Alfred 
J.  Goss,  In  the  bands  of  his  assignee,  for  tbe 
iMneflt  of  his  creditors.  It  la  answered  to  bis 
application:  "Tour  remedy  Is  against  the  as- 
sets of  James  B.  Ooas,  which  are  in  the  hands 
of  his  assignee,  fbr  the  benefit  of  his  credlt- 
OTS."  And  so  he  Is  turned  away.  It  Is  not 
claimed  that  there  are  any  Arm  aasete  of  J. 


D.  Putnam  &  Co.  In  existence,  nor  that  either 
partner  Is  solvent,  nor  that  the  tmiisfer  to  J. 
B.  Goss  &  Co.  did  not  pass  tbe  legal  title  to  all 
tbe  assets  of  J.  D.  Putnam  &  Co.  to  J.  B. 
Goss  &  Co.  But  It  Is  held  that  the  right  of 
the  partners  to  have  these  assets  applied  first 
to  the  payment  of  tbe  debts  of  tbe  firm  was 
reserved  1^  the  terms  and  conditions  of  tbe 
transfer.'  l%is  is  believed  to  be  without  a 
shadow  of  foundation  In  &ct  It  Is  put  upon 
the  ground  that  the  transaction  was  for  the 
purpose  of  applying  the  assets  of  the  firm  to 
the  pajment  of  Its  debts;  and  this  in  the  teeth, 
o(  all  fbe  evldaioe.  The  flzm  of  J.  D.  Pntnom 
&  Co.  w«8  composed  of  J.  D.  Putnam  and  Al- 
fred 3.  Goss.  Both  partners  signed  and  pub- 
lished a  notice  of  tbe  dissolution  of  the  flxm,  In 
which  the  public  was  notified  that  the  same 
business  would  be  continued  by  J.  B.  Gosa  4k 
Co.,  who  assmned  all  the  debts  of  the  firm; 
and  the  same  business  was,  In  fact,  carried  on 
at  the  same  place,  by  J.  B.  Goss  &  Co.,  for 
two  years  and  upward.  It  does  not  seem  nec- 
essary to  say  that  tbe  Intent  to  have  the  busi- 
ness carried  on  with  the  same  property  la  In- 
compatible with  tbe  pnrimse  to  have  the  prop- 
erty applied  to  the  payment  of  the  debts.  The 
greater  pari  of  the  ii^perty  received  by  J.  B. 
Ooss  ft  Oo.  was  the  gristmill  Itself.  J.  B. 
Goss  ft  Co.  got  nothing  of  vahie  for  tbe  prom- 
ise to  pay  the  debts  of  the  old  firm,  unless- 
they  got  the  right  to  carry  on  the  bualnesst 
with  tbe  property  received  from  tbe  old  firm. 
The  real  Intention  of  the  transaction  Is  obvi- 
ous. It  was  to  make  a  novatltm  of  the  debts 
of  the  old  firm,— to  substltnte  a  new  debtw  hi 
place  of  the  old  one.  This  was  not  altogether 
efTected,  because  some  of  the  <dd  creditors  did 
uot  consent  to  the  substitution.  If  tbe  pur- 
pose was  to  apply  the  firm  property  to  the 
payment  of  firm  debts,  the  obvious  way  to 
make  the  purpose  effectual  was  to  make  an 
assignment  of  It  for  the  benefit  of  the  fli-m'a 
creditors.  It  seems  that  this,  clearly,  was  the 
ordinary  case  of  a  transfer  of  the  firm's  as- 
sets for  the  purpose  of  a  novation.  In  such  a 
case  all  are  agreed  that  tbe  partners  of  the  old 
firm  lose  their  equity  to  hare  tbe  assets  trans- 
ferred applied  to  the  payment  of  the  firm 
debts. 

This  case,  too.  is  decided  In  the  absence  of 
parties  and  evidence  necessary  to  Its  final  dls- 
po8lti<Hi.  The  other  side  Is-  not  beard,  as  It 
must  be  before  It  can  be  bound  by  the  deci- 
sion. Non  constat  that,  when  these  parties 
and  their  evidence  are  heard,  J.  D.  Putnam  & 
Oo.  will  be  found  estopped,  as  against  the 
creditors  of  J.  B.  Goss  &  Co.,  from  clahning 
any  right  In  this  property  of  which  they  have 
held  out  J.  B.  Goss  &  Co.  to  be  the  owners. 

The  appellant,  on  the  case  as  it  now  appears, 
should  be  admitted  to  share  pari  passu  with 
the  Individual  creditors  of  Alfred  J.  Goss,  on 
the  authorities  cited  In  the  dissenting  opinion 
In  Thayer  Humphrey. 

PINNEY,  J.  I  dissent  from  the  opinion  of 
the  coiu^,  and  concur  In  the  opinion  of  Ur.  Jua-- 
tlce  NEWMAN. 
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PFEIFER  T.  NATIONAL  HVB-STOCK 

INS.  CO. 

< Supreme  Ccort  of  Mionesota.  Not.  25,  1895.) 

PaHOI.  ETIDBNOS— CONSTBCCTION  OF  COKTRACT— 
SUPPICIBN'CT  OP  £VIDBNCB. 

1.  ffeld  that,  where  the  language  of  a  writ- 
ten instrument  applies  equally  well  to  more  ob- 
jects than  one,  parol  evidence  is  admiBsible  to 
flhow  to  which  the  instrument  relates. 

2.  Evidence  considered,  and  hdd  to  sustain 
the  findini^. 

(Syllabus  by  the  CourL) 

Appeal  from  municipal  court  of  St 'Paul; 
John  Twoby,  Judge. 

Action  on  a  policy  of  Insurance  by  John 
Pfelfbr  agalnat  the  National  Lire-Stock  In- 
surance  Company.  Plaintiff  bad  Judgment 
and  defendant  appeals.  Affirmed. 

Young  &  Ltghtner,  for  appellant  D.  F. 
Peebles,  for  respondent. 

START,  C.  J.  Action  to  recover  on  an  In- 
surance policy  Issued  by  defendant  to  plain- 
tiff on  his  mare  Kate,  which  was  destroyed 
by  fire  during  the  life  of  the  policy.  Origin- 
Ally,  the  policy,  issued  December  2,  1892,  in- 
sured the  plaintiff  to  the  amount  of  91T5 
against  loss  by  death  of  the  animal  from  any 
cause  exctuBlTe  of  Are  and  lightning,  as  she 
was  at  this  time  Insured  against  loss  by  fire 
in  the  Albany  Fire  Insurance  Company,  and 
Included  In  the  following  description  of  the 
second  item  In  Its  policy,  viz.:  "$250.00  oa 
his  two  horses  (being  911:^00  on  each  borse)." 
On  December  13,  1802,  pursuant  to  an  agree- 
ment between  the  parties  hereto,  the  defend- 
flnt  added  to  lis  original  iiollcy  to  the  plain- 
tiff these  wwds:  "This  policy  covers  fire  and 
lightning  on  and  after  December  IBth.  1892, 
eo  far  as  It  does  not  conflict  with  assured's 
r^ular  fire  policy.  Covers  when  fire  policy 
does  not  cover  only."  Thereafter,  and  on  De- 
cunber  24,  1892,  the  insurance  on  the  mare 
In  the  Allmi^  Company  was,  as  the  plaintiff 
claims,  canceled,  pursuant  to  an  agi<e«nent 
between  the  plaintiff  and  the  Albany  Com- 
pany,  and  the  latter  Indorsed  on  Its  policy  to 
the  idalntlff  these  words:  "Indorsement: 
December  21,  *02.  In  consideration  of  ¥2.6a. 
return  premium  paid  to  assured,  the  second 
Item  of  this  policy  Is  hereby  reduced  to  the 
«nm  ot  covering  one  horse  only."  The 
defense  to  this  action  was  (1)  that  the  mare 
-was  covered  by  the  flre.pollcy  Issued  1^  the 
Albaiv  Company  at  the  time  the  loss  oc- 
-curred;  that  the  premium  was  then  due 
and  unpaid  on  the  policy.  The  defendant 
also  Interposed  three  counterclaims.  Trial  by 
the  iourt,  without  a  Jury.  Findings  of  fact 
in  favor  of  the  plaintiff,  and  Judgment  or- 
tlei'ed  for  him,  less  the  amount  of  the  counter^ 
claims  alleged.  Judgment  so  entered,  from 
which  the  defendant  appealed. 

1.  The  trial  court  admitted  parol  evidence, 
over  the  obJecUcn  and  aceptlon  of  the  de- 


fendant,  to  show  that  the  Insurance  on  tte 
mare  Kate  was  canceled  In  the  Are  pcdlcy  «( 
the  Albany  Company  by  tbe  Indonan»t 
therecMi  above  set  forth,  and  found  as  a  fact 
that  such  insurance  was  canceled  before  the 
loss  occurred.  Did  tbe  court  err  In  recelTing 
tbe  parol  evidence  to  show  as  to  whl<ft  one 
of  the  two  horses  originally  covoed  l>r  tbe 
Albany  policy  the  Insurance  was  canceled? 
Counsel  for  the  defendant  claims  that  it  did, 
for  the  reason  that  It  was  an  attempt  to  add 
by  parol  a  substantial  provision  to  the  toma 
of  a  written  contract.  Of  course,  if  his  pren- 
Ises  are  correct,  the  conclusion  follows  that  it 
was  error  to  admit  tbe  oral  evidence.  To 
test  the  accuracy  of  the  claim,  suppose  that 
plaintiff  bad  sued  the  Albany  Company  for 
the  loss  of  tbe  mare,  and  it  had  answered 
that  she  was  originally  covered  by  the  policy, 
but  that,  in  conslderatlMi  of  9^.63  return  pre- 
mium paid  by  it  to  tbe  plaintiff,  the  insnraoce 
on  this  mare  was  canceled  before  the  lorn  oc- 
curred, and.  on  tbe  trial  of  tbe  action,  bad 
offered  the  Indorsement  made  upon  the  ptd- 
Icy.  with  parol  evidence  to  Identify  the  hotae 
as  to  which  the  ptrficy  was  canceled.  Coald 
there  be  any  question  aa  to  the  compstracy 
of  the  evidenced  It  would  seem  not,  for,  in 
any  view  of  the  cas^  the  evidence  wonld  be 
competent,  nnder  proper  aUegattons  in  die 
answer,  to  establish  a  r^rmatlon  of  tbe 
tenns  of  tbe  indorsement  or  cancellaUmi,  and 
give  It  ^ect  in  accordance  with  tlie  Intenttoa 
of  the  parties. 

But  the  defendant  is  not  a  party  to  such  hi- 
dorsement.  There  can  be  no  refonnatlon  be- 
tween It  and  the  plaintiff.  It  cannot  insist 
upon  Its  being  ^ven  an  effect  the  parties 
never  Intended  It  to  have,  and  the  parol  evi- 
dence which  would  have  been  competoit  be- 
tween tbe  origlniU  parties  must  be  competent 
between  the  parties  to  this  action;  otherwise, 
the  plaintiff  would  be  defeated  in  his  action 
against  the  Albany  Company  because  the 
Insurance  had  been  canceled  upon  tbe  niaie 
Kate,  and  in  his  action  against  this  defend- 
ant because  it  bad  not  been  canceled.  Tbe 
rule  that  parol  evidence  is  not  admissible  to 
vary  the  terms  of  a  complete  written  histra- 
ment  is  applicable  only  in  suite  between  the 
parties  and  privies  to  tbe  Instrument.  Van 
Eman  v.  Steuchfleld,  10  Minn.  235  (GIL  19Ti; 
Sanborn  v.  Sturtevant,  17  Minn.  200  (Gn.  l'4i; 
Buxton  V.  Seal,  40  Minn.  230.  51  N.  W.  idS: 
Clerihew  v.  Bank.  60  Minn.  538,  52  N.  W.  9U7. 
It  would  then  have  been  competoit  for  tbe 
defradant  In  this  case  to  have  offered  parol 
evidence  to  show  that  it  was  nether  the 
agreement  nor  the  Intention  of  the  parties  ta 
the  original  policy  to  cancel  the  Insurance  u 
to  the  mare  Kate.  If  this  Is  so.  It  would 
seem'  to  follow  that  It  was  competent  for  tbe 
plaintiff  to  show  by  parol  evidence  that  tbe 
agreement  and  intoition  were  that  the  la- 
sui-ance  as  to  this  animal  should  be  canceled. 
In  the  case  of  Sanborn  v.  Sturtevant  tbe 
plaintiff  offered  In  evidence  a  written  contiwi 
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l>f>!tweai  tte  defendant  and  a  tUIrd  pai!l7< 
Tho  defendant  Hien  oflfered  parol  evidence  to 
»<xplaln  tbe  redtals  In  the  e<8itnct,  and  the 
<ronrt  be  Id  that  such  eridence  was  competent, 
for  the  reason  that  tbe  Inrtmment  wu  be- 
tween the  d^endant  and  a  atranger  to  the 
-miction,  and,  the  plaintiff  being  nether  a  party 
ttor  a  prlvjr  to  the  contract,  tbe  case  waa  not 
within  the  mle  that  parol  evidence  la  inad- 
missible to  rarr  a  wrlttm  contract  Bo*  in 
the  case  at  bar,  the  defendant  is  neither  a 
l>arty  nor  a  privy  to  the  Indwaement  can- 
vellug  the  Insurance  as  to  one  bme.  We 
Are,  howerer,  at  tbe  opinion  that  tibe  case  at 
fMir  is  not  <me  vhere  it  was  attempted  to 
«-hange  tbe  terms  of  a  complete  written  con- 
tract 1^  parol  evidence.  It  la  a  case  of  a 
iHtrtial  modlflcatkm  or  cancellation  of  an  in- 
surance policy  as  to  me  of  two  horses,  but 
Uie  ittcomplete  written  indorsement  of  the 
canc^atlon  &Ils  to  identify  whicb  one  of 
tbe  two  tbe  cancellathm  refers  to;  and  we 
bold  tliat  pand  evidence  was  competent  to 
«bow  which  of  the  hones  waa  dropped  from 
the  policy,  and  sustain  the  ruling  of  the  trial 
court  admitting  sncb  evidence  on  this  ground, 
undo*  the  familiar  rule  that,  if  tbe  language 
of  a  written  instrnment  applies  equally  well 
to  more  objects  than  one,  parol  evidence  is 
fldmisslUe  to  show  to  which  the  inatrament 
relates. 

2.  The  defendaut's  policy  contained  a  pro- 
n'islon  to  the  effect  that  It  should  not  be  11a- 
tjle  for  any  loss  occurring  at  a  time  when  any 
liart  of  the  premium  was  due  and  unpaid. 
The  trial  court  found  thnt  |7  of  the  $14.  the 
Amount  of  the  premium,  was  paid  when  the 
^H)li(7  waa  dellv^ed,  and  that  the  balance 
■yvBs  paid  by  comuiisslona  earned  by  the  plain- 
tiff In  soHcIttug  customers  for  the  defendant, 
»i»d  credit  given  to  him  by  It  for  the  bal- 
ance. The  defendant  Insists  that  this  finding 
la  not  supported  by  the  evidence.  We  are 
<3f  the  opinion  that  it  Is.  The  defendant  ad- 
ults thnt  credit  was  given  tot  the  payment 
of  tbe  premium,  but  claims  It  was  for  60  days 
only.  The  plaintiff  denies  this  limitation, 
and  gave  evidence  tending  to  show  that  there 
were  open  and  mutual  accounts  between  the 
])nrties  on  account  of  his  commissions  and 
linyments  thereon,  and  that  credit  for  the  bal- 
since  of  the  premium  was  given  until  a  set- 
tlement of  such  accounts  waa  had,  and  that 
such  settlement  bad  not  been  made  when  the 
loss  occurred.  This  evidence  fairly  amtalns 
the  finding. 

3.  As  to  the  defendant's  counterclaims,  we 
nre  of  the  opinion  that  the  court  allowed  sub- 
stantially all  that  the  defendant  was  enti- 
tled to.  When  the  amount  due  from  the 
plaintiff  to  the  defendant  for  premiums  Is  al- 
lowed as  a  counterclaim  In  this  case,  the 
liremloms  are  paid  by  deducting  them  from 
the  amount  due  to  the  plaintiff  from  tbe  de- 
fendant on  account  of  the  loss  of  the  horse, 
3ind  he  la  entitled  to  his  full  commissions  on 
-the  prendnma.   Judgment  affirmed. 


PETTIT  V.  QRBAT  KOBTHBRN  BT.  00. 

rSaoreme  Court  of  MinQMota.  Nov.  25.  1895.) 
Tbbspasbbr  ox  Thaix— Rights  xsd  Liabiuties. 

1.  Evidence  con^deaed,  and  Md,  that  It  is 
sufficient  to  sostaln  the  verdict 

2.  Certain  iastructions  of  the  trial  court 
as  to  the  datr  of  the  conductor  and  bralieman  of 
a  freight  tram  to  a  trespasser  or  licensee  on  one 
of  the  cars  of  ihe^  tram,  after  dlscoverhig  him 
in  a  place  of  danger,  considoed,  and  kdd  to  be 
correct. 

Mitchell,  J.,  dissenting. 
{Syllabus  b^  the  Court.) 

Appeal  from  dbstiict  court,  Wright  county; 
Robert  Jamison,  Jud^. 

Action  by  Jonas  A.  Pettlt  against  the  Great 
Northern  Bailway  Company.  Judgment  tor 
plaintiff,  and  defendant  aroeala.  Affirmed. 

W.  E.  Dodge,  tor  appellant  F.  B.  Latham, 
James  0.  l^rbox,  and  I.  T.  Alley,  for  respond- 

eut. 

START,  0.  J.  Action  brought  for  the  ben- 
efit of  the  plaintiff's  minor  son,  to  recover 
damages  for  personal  injiulcs  to  tbe  son,  al- 
leged to  hare  been  caused  by  the  negligence 
of  the  defendant  Verdict  and  Judgment  for 
the  plaintiff,  from  which  tbe  defendant  ap- 
pealed. A  former  8pi>eal  in  this  case  was 
heard  In  this  court,  resulting  In  a  reversal  of 
a  judgment  In  favor  of  tbe  plaintiff,  and  the 
granting  of  a  new  trial,  on  the  ground  that 
the  evidence  did  not  justify  the  verdict  (68  N. 
W.  1082),  to  which  reference  is  here  made 
for  a  concise  statement  of  the  facts  of  the 
cose.  The  former  appeal  settled  certain  prop- 
ositions of  fact  and  law,  which  must  be  ac- 
cepted as  controlling  on  this  appeal,  as  the 
evidence  on  the  second  trial  In  no  manner 
modifies  them.  They  are,  briefly  stated,  that 
the  position  of  the  injured  boy  on  tbe  flat  car 
was  not  a  dangerous  one  If  tbe  engine  had 
been  backed  at  the  usual  rate  of  speed,  but 
that  tbe  evidence  was  sufficient  to  sustain  a 
finding  that  It  was  backed  at  an  unusual  rate 
of  speed;  that  tbe  boy  was  a  trespasser,  or, 
at  most  a  mere  licensee,  to  whom  the  de- 
fendant owed  no  contract  duty,  nor  any  duty, 
until  after  discovering  that  he  was  In  a  posi- 
tion of  danger,  and  that,  to  render  It  liable, 
it  must  be  made  to  appear  that  after  discov- 
ering bim  In  a  position  of  danger.  Its  servants 
failed  to  use  reasonable  care  to  avert  the  dan- 
ger; that  the  danger  to  tbe  boy  arose  from 
backing,  at  an  unusual  rate  of  speed,  the  en- 
gine, with  the  head  section  of  tbe  train,  which 
bad  broken  in  two,  down  to  the  rear  section, 
of  which  the  flat  car  on  which  tbe  boy  was 
standing  was  a  part,  without  warning  him  of 
his  danger;  that,  to  charge  the  defendant 
with  n^ligence,  It  was  necessary  to  show 
that  those  who  were  conducting  the  move- 
ments of  the  engine,  or  some  other  employe 
of  the  defendant,  knowing  both  that  the  en- 
l  gine  was  coming  down  at  an  unusual  rate  of 
1  speed,  and  that  tbe  boy  was  on  the  car,  failed 
to  exercise  reasonable  cam  to  avert  the  dan- 
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ger,  by  canaing  the  epee6  of  the  eoglne  to  be 
slackened,  or  by  watDlng  him  of  his  danger; 
that  neither  the  engineer  nor  the  head  brake- 
man,  who  were  in  the  direct  control  of  the 
train,  had  any  knowledge  that  the  boy  was 
on  the  car;  that,  while  the  conductor  and 
rear  brakemaa  knew  that  the  boy  was  on  the 
car,  yet  the  evidence  on  the  former  trial  did 
not  show  that  any  one  of  them  knew  that 
the  engine  was  backing  down  at  an  unusual 
rate  of  speed.  It  is,  however,  claimed  by  the 
plaintiff  that  additional  evidence  was  given 
on  the  second  trial  as  to  the  knowledge  of  the 
conductor  and  one  of  the  rear  brakemen  of 
the  speed  of  the  engine,  and  that  the  erl- 
donce  is  snfflcient  to  sustain  a  finding  that 
each  knew  that  it  wai-baddng  down  at  an  un- 
usual rate  of  speed. 

1.  The  first  question,  then,  is,  did  the  con- 
ductor know  that  the  boy  was  on  the  car,  and 
also  that  the  engine  was  coming  back  at  an 
unusual  rate  of  speed?  The  burden  was  on 
the  plaintiff  to  eBtablish  prima  facie  the  prop- 
osition that  he  did,  but  the  plaintiff  was  not 
bound  to  do  so  by  direct  evidence,  for  If, 
from  all  the  evidence  as  to  the  position  of 
the  conductor  at  the  time  of  the  accident,  he 
must  bare  known.  In  the  discharge  <tf  his  or- 
dinary duties  as  conductor,  the  rate  of  speed 
ot  the  engine,  and  that  the  position  of  the 
boy  was  one  of  peril,  a  prima  facie  case  la 
made  ont  That  he  knew  the  boy  was  on 
the  flat  car  cannot  be  questioned,  for,  when 
the  train  broke  In  two,  he  was  on  the  flat  car 
next  to  the  one  the  boy  was  on,  and  then 
alighted,  and  started  forward  towards  the 
head  of  the  train.  For  what  purpoae  he  went 
forward  towards  the  head  <rf  the  rearsectlonof 
the  train,  If  it  was  not  to  see  that  the  recoup- 
llng  was  promptly  and  properly  made,  the  evi- 
dence does  not  disclose;  for,  although  he  was 
present  at  thetrial,he  wasnotcalledtoexplain 
where  he  went,  and  what  he  did  after  the 
break  occurred,— a  fact  peculiarly  within  his 
own  knowledge.  It  must  be,  however,  con- 
ceded, as  was  held  on  the  former  appeal,  that 
this  evidence  alone  is  not  sufficient  to  estab- 
lish the  fact  that  he  did  go  to,  or  to  a  point 
sufflclently  near,  the  head  of  the  rear  section, 
where  be  could  and  mnst  have  observed  the 
speed  of  the  train.  But  we  are  of  the  opin- 
ion that  on  the  second  trial  there  was  addi- 
tional evidence  on  this  point,  which,  taken  in 
connection  with  the  evidence  to  which  we 
have  referred,  is  sufficient  to  sustain  a  find- 
ing that  the  conducts  must  have  known  both 
the  boy's  position  and  the  rote  of  speed  at 
which  the  engine  was  coming  back.  The  wit- 
ness Fashtm  gave  evidence  tending  to  show 
that  when  the  head  brakeman  was  standing 
near  the  point  whare  the  coupling  was  to  be 
made,  and  giving  the  signals  for  the  head  sec- 
tion of  the  train  to  come  bade,  the  conductor 
stood  about  a  rod  from  him,  and  at  a  point 
where  he  could  see  the  engine.  The  evidence 
of  this  witness  Is  unsatisfactory  and  contra- 
dictory. The  first  time  he  was  called  as  a 


witness  he  located  Hie  conductor  near  the 
flat  car  where  the  boy  was  standing.  He 
was  recalled  the  next  morning,  and  gave  evi- 
dence tending  to  locate  the  conductor  as  w« 
hare  indicated,  and  admitted  that  he  lied  in 
his  previous  testimony,  but  explained  that  be 
was  drunk  when  he  gave  It  The  vrltness  ia, 
howerer,  corroborated  In  a  measure  as  to  liU 
last  statement  by  a  witness  whose  evidence 
there  seems  to  be  no  reason  to  doubt  We  re- 
fer to  John  Mally.  The  weight  to  be  given 
to  the  evidence  of  Fashon  was  a  question 
resting  rery  largely  with  the  iury  and  the 
trial  court  who  saw  hhn,  heard  bis  testi- 
mony, and  had  an  opporttmity  to  Judge,  frutu 
bis  appearance  upon  the  stand,  whether  or 
not  his  first  statement  was  given  wha  be 
did  not  know  what  be  was  saying. 

2l  The  trial  court  submitted  to  the  Jmy  tbe 
question  of  tbe  knowledge  of  the  rear  bruke 
man,  Ralph  Painter,  as  to  the  speed  of  tbe 
engine  and  the  boy's  position.  It  is  neceo- 
sary  to  refer  only  to  the  former,  for  it  if 
manifest  that  be  knew  tbe  boy's  poaltioD. 
This  brakeman  was  called  by  the  plalutiff. 
tixti  testified  on  this  point  as  follows:  "Q. 
Now,  from  where  you  stood  on  tbe  soutb-slile 
track,  down  to  where  this  train  broke  In  two, 
which  way  does  the  track  curve,  if  at  aliv 
A.  Well,  there  Is  a  ^ght  curve  towards  the 
south.  Q.  Towards  the  directltm  you  wt'w 
in?  A.  Yes,  sir.  Q.  Did  you  see  the  liea<l 
section  of  this  train  when  it  br<^c  in  two? 
A.  I  noticed  it  when  It  broke  in  two;  ye*. 
sir.  Q.  How  far  down  tbe  track  did  it  ttmV 
A.  I  couldn't  say  exactly;  not  over  four  car 
lengths,  as  near  as  I  con  teU.  g.  Did  you  see 
tbe  head  section  of  this  train  when  It  was 
coming  back?  A.  I  wasn't  watching  it  par- 
ticular; no.  Q.  I  say,  did  you  see  it? 
I  couldn't  say  as  I  did  see  It;  no.  Q.  V<>u 
say  tiiat  the  track  curves  towards  you?  A. 
Yes,  sir.  Q.  And  there  was  nqtbing  on  tbe 
south  side  of  the  track?  A.  No.  Q.  Was 
there  anythii^  to  obstruct  yotur  view  of  this 
train?  A.  No,  sir."  At  the  close  of  bis  ex- 
amination in  chief,  he  further  testified  as  U>V 
lows:  *'Q.  At  what  rate  of  speed  do  ymi 
think  that  train  was  coming  luck,  that  heai 
section,  that  day?  A.  I  couldn't  say  eiactlv; 
It  couldn't  hare  been  coming  very  fast  Q 
About  what  rate  of  speed  do  you  think  It  was 
coming?  A.  Not  over  two  or  three  nUles  an 
hour.  Q.  You  will  swear  to  that  will  you? 
A-  Yes,  sir."  It  necessarily  ftrflows  fr«n  this 
evidence  that  this  witness  saw  the  head  sec- 
tion of  tbe  train  when  it  came  back,  and 
knew  its  rate  of  speed;  otherwise,  be  couW 
not  swear  that  the  rate  was  not  over  twii 
or  three  miles  an  hour.  In  view  of  the  man- 
ner In  which  he  answered  the  questions  of 
plaintiff's  counsel,  we  are  of  the  opinion  tliat 
this  evidence  la  sufficient  to  sustain  a  fiodia: 
by  tbe  Jury  that  if.  In  fact  the  engine  («ine 
back  at  an  unusual  rate  of  wpeoA,  be  miut 
have  known  It 

8.  Tbe  questkMi  of  cnitribatorr  negUgeooe 
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was  one  for  the  jury.  The  boy  testifies  that 
be-  did  not  know  that  the  train  had  broken 
in  two.  There  were  a  number  of  box  cars 
between  the  car  be  was  on  and  the  front  md 
of  the  rear  section  of  the  train  where  the 
break  occorred,  and  It  was  a  queatton  for  the 
Jury  to  aay  whether  or  not.  under  all  the  cir- 
cumstances, as  diBcloaed  by  the  erldenee,  he 
must  hare  known  of  the  break,  and  waa  neg- 
ll^ent  In  remaining  on  the  car.  Again,  If  he 
did  know  of  the  break,  It  would  not  be  am- 
elusive  evidence  of  his  negligence,  for  H  la 
conceded  that  his  position  was  not  one  of 
danger  if  the  coupling  waa  made  In  the  usofll 
way.  He  was  not  bound  to  assmne  that  It 
would  be  made  In  an  unusual  manner. 

4.  This  brings  ns  to  the  exceptions  to  the 
Instructlcns  of  the  court  which  are  assigned 
ae  error.  It  is  not  necessary  to  dlacuss  or  ae* 
cide  as  to  the  correctness  of  the  general  In- 
stmctlons  to  the  effect  that  the  Jury  should 
Inquire  whether  or  not  the  employes  of  the 
defendant  discovered  the  boy  In  a  place  of 
danger,  and  failed  to  use  reasonable  care  to 
avert  such  danger,  for  the  court  Immediately 
followed  thla  general  statonent  with  a  limita- 
tion of  the  inquiry  to  the  conductor  and  the 
rear  brakeman.  Painter.  The  Jury  were  ex- 
pressly t<rid  that  the  engineer  and  head  brake- 
man  were  not  negligent,  and  then  the  court 
said:  "You  win  next  consider  whether  or  not 
the  two  brakemen,  Powos  and  Palntur,  wbo 
were  at  the  rear  end  of  the  train,  were  u«> 
ligent"  But  this  was  ft^owed  by  a  speeiflc 
Instruction  as  to  Painter's  n^llgence  alone. 
In  these  words:  "I  instruct  yon  that  If  the 
brakonan  Painter  knew  that  the  boy  waa 
standing  upon  this  car  In  a  position  ladicated 
by  the  evidence,  and  he  also  knew  that  the 
front  section  of  the  train  was  coming  back 
at  an  unusual  rate  of  speed,  and  that  the  boy 
-was  thereby  subjected  to  Imminent  danger, 
that  it  was  the  duty  of  Painter  to  inform  the 
boy;  and.  If  he  blled  to  do  so,  then  he  was 
guilty  of  negligence,  and  his  negligence  would 
be  the  negligence  ot  this  defendant."  The 
court  had  previously  Instracted  the  Jury  that 
the  measure  of  the  duty  of  defendant's  serv- 
ants In  the  premises  was  reasonable  care. 
No  further  reference  la  made  to  Powers,  and 
frcKU  the  whole  charge  In  this  connection 
th«e  Is  no  reason  for  dalmlng  that  the  court 
sabmltted  to  the  Juiy  the  question  of  the  n^ 
ligence  of  both  Powers  and  Painter.  As  to 
the  tatter,  there  was  evidence  In  the  case  Jus- 
tifying the  submission  of  the  question  of  bis 
negligence  to  the  Jury;  but  the  counsel  tor 
the  defendant  claims  that  It  was  error  to  s^ 
mit  the  question  of  the  negligence  <^  this 
brakeman  to  the  Jury,  because  he  had  no  con- 
trol of  the  movements  of  the  train.  But  the 
luestton  of  the  negligence  of  the  brakeman 
submitted  to  the  Jury  had  no  reference  to  his 
failure  to  rignal  the  engineer,  or  to  cause  the 
speed  of  the  train  to  be  sUMacwwd,  for  it  was 


expressly  limited  to  his  duty  to  warn  the  boy 
in  case  he  discovered  htm  In  a  position  of  Im- 
mlnuit  peril.  If  the  court  had  diatged  the 
Jury  that  it  was  the  duty  of  the  brakeman  to 
signal  the  engineer  In  case  he  discovered  the 
peril  of  the  boy,  then  a  question  as  to  the 
correctness  of  the  Instruction  would  be  pre- 
sented. The  Instructions  as  to  this  particu- 
lar brakeman  were  correct 

As  to  the  duty  of  the  conductor,  the  court 
charged  that  "If  the  conductor  knew  that  the 
boy  was  standing  uptMi  this  flat  car,  and  he 
also  knew  the  front  section  of  the  train  was 
coming  back  at  an  unusual  rate  of  speed,  and 
that  the  boy  was  thereby  subjected  to  un- 
usual danger,  and  the  conductor  at  that  time 
was  In  such  a  posltl<»,  and  bad  the  authority 
and  right  and  power  to  check  the  speed  of  the 
engine,  either  through  signal  or  otherwise, 
and  he  failed  to  do  It,  then  he  would  be 
guilty  of  negligence."  This  Is  alleged  to  be 
error,  because  the  "engineer  and  head  brake- 
man  had  exclusive  cmtrol  of  the  mov^ents 
of  the  engine."  It  is  true  that  they  were  con- 
trolling the  movements  of  the  engine,  but  the 
engineer  testified  that,  aa  to  the  movements 
of  the  train  backward  and  fwward,  the  con- 
ductor was  fully  In  control.  This  was  suffi- 
cient to  Justify  the  court  In  submitting  to  the 
Jury  the  question  of  his  power,  authority,  and 
right  to  check  the  speed  of  the  train.  It  waa 
only  In  case  that  he  had  this  power  and  au- 
thority that  it  was  his  duty  to  check  the 
speed  of  the  train. 

The  Infltructions  of. the  trial  court,  as  a 
whole,  were  a  clear  and  correct  statem»it  of 
the  law  of  the  case  as  declared  by  this  court 
on  the  fwmer  anieal.  Order  afflimed. 

MITCHBLL,  J.,  aisaentfl. 


GUILFORD  T.  WBSTERTJ  UNION  TDL.  OO. 
(Snprcme  Coart  of  Minnesota.  Nov.  25,  1885.) 

Actios  aqiisst  Fobbioh  Corpokatioh  — Bspla- 
ciNO  XiOST  CsarnriCAT*. 
QvlUord  T.  Telflgraph  Oo.  OCbuk)  61  N- 
W.  321.  followed. 

(SylUbua  by  the  OonrL) 

Appeal  from  dtotriet  court,  Hnnepln  coun- 
ty; Robert  Jamison,  3ii&^ 

Action  by  Jonas  Gnflford  against  the  West- 
ern Union  Telegraph  OonqNmy.  Judgment  for 
[dalntlff,  and  defendant  anMftlB*  Afllxnad. 

C.  M.  Ferguson  (George  H.  Fearons  and 
Rush  T^gart.  of  counsel),  for  appellant.  Jo- 
nas OulUMrd.  in  pro.  per. 

START,  0.  J.  This  Is  an  appeal  from  the 
Judgmoit  of  the  district  court  of  Hennepin 
county.  For  the  reasons  stated  by  this  court 
In  Its  decision  upon  a  fwmer  appeal  herein, 
and  reported  In  61  N.  W.  82^  tiift  Judgmait  la 
alBnned. 
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STATE  T.  SMITH. 

(Supreme  Crnrt  of  Minnesota.   Not.  26,  1895.) 

Hepbai.  op  STAnjTB— Bpfbct  OK  Pbbding  Prosb- 
ouTiost— RscBiTisia  DBPOsin  Br 

IKB0LTB3IT  BaNK. 

1.  The  defendant  was  proeecated  under  sec- 
tion 467  of  the  Penal  Code,  which  made  the  re- 
celTins  of  deposits  In  iDSolyent  banks  a  misde- 
meanor. He  was  conTlcted  in  the  justice  court, 
and  appealed  to  the  district  court,  but  hefore  bis 
trial  in  thai  court  this  section  was  rtpealed  by 
an  amendment  malting  the  offense  a  felony 
a^vn  1S96,  c.  21&i.  Held,  that  the  general  sav- 
ing statute  (Gen.  St.  ISMt,  fi  258)  applies  to  such 
repeal  to  the  same  effect  as  if  a  similar  Baving 
clause  had  been  added  to  the  aoiendment,  and 
that  the  defendant  may  be  tried,  and,  if  found 
gnilty.  punished  under  the  law  as  it  was  before 
such  repeal:  overruling  State  v.  McDonald,  20 
Minn.  136  (Gil.  118). 

'2.  Held,  that  the  complaint  lo  this  case  char- 
ffes  a  publ'c  offense. 

(Syllabus  by  the  Court) 

Case  certified  from  district  court,  Le  Sueur 
county;  Francis  Cadwell,  Judge. 

Bdson  R.  Smith  having  been  convicted  of 
receiving  deposits  for  a  banlc  knowing  the 
same  to  be  InsolTent,  the  cause  was  certified 
to  the  supreme  court  for  ao  opinion.  Affirmed. 

a  R.  DavlB,  for  appellant  H.  W.  Cbilda, 
Att7.  (3eD»  George  B.  Barton.  Asat  Atty* 
Gen.,  and  G.  S.  Ives,  for  the  State. 

START,  a  J.  The  defendant,  Ektaon  R. 
Smith,  on  the  8d  di^  of  Jidy,  18M,  was  ar- 
rested and  brought  before  a  Justice  of  the 
peace  utpon  a  warrant  Issued  upon  a  com- 
plaint whldi  charged  'him,  jointly  with  his 
codefendant  and  partno',  with  having  re- 
ceived a  deposit  in  their  bank,  knowing  such 
bank  and  each  of  themselves  to  be  Insolvent 
Such  charge  was  based  tqKni  section  467  of 
the  Penal  Code  of  the  state,  as  it  then  existed. 
Upon  being  arraigned  before  the  Justice,  he 
entered  the  plea  of  not  guilty.  A  trial  was 
bad,  resulting  hi  his  conviction  fUd  sentence 
to  the  county  Jail  for  the  term  of  60  days. 
From  such  judgment  be  appealed  to  the  dis- 
trict court  of  Le  Sueur  coun^.  At  the  next 
general  term  of  the  district  court  commencing 
on  the  third  Monday  of  October,  18B4,  this 
cause  was  placed  upon  the  calendar  for  trial, 
and  by  consent  of  parties  cmtinued  to  the 
next  general  term  of  the  court  The  caw 
was  moved  for  trial  at  the  ApxU,  X88S.  gen- 
eral tenu,  and  thereiq>on  the  defendant  moved 
the  court  to  dismiss  the  action,  and  dlschaige 
ttie  defendant  npfm  the  grouiods:  (1)  lliat 
the  complatait  does  not  state  facts  snffldcnt  to 
constitute  a  public  offense;  (2)  that  since  the 
commission  of  the  offense  charged  and  the 
commencement  of  the  prosecution  therefor, 
section  467  of  the  Penal  Code  has  been  r^ 
pealed,  and  chapter  21^  Laws  1896,  aubati- 
tttted  therefor.  The  court  overruled  the  de- 
fendant's motion,  to  which  mUng  he  exc^tted, 
and  at  his  request  the  court  certified  the  quea- 
tions  arlMng  upon  such  motion  to  this  court 
for  its  decision. 


1.  The  only  reason  suggested  by  defendant 
why  the  complaint  does  not  diarge  a  poUic 
offense  la  that  tlie  oflCense  attmapted  to  be- 
chai-ged  la  one  whiCb  from  its  very  aatore 
only  one  person  can  commit  nnA  thnefore- 
two  defendants  cannot  be  joined  In  the  com- 
plaint It  ia  only  necesaazy  for  us  to  sug- 
gest that  two  or  more  persona  who  are  pan- 
nera  aa  bankers  may  Jointly  commit  the  crime 
of  receiving  depostta  knowhig  the  bank  and 
tbemselvea  to  be  insolvent  One  may  direct, 
aid,  or  advise,  and  the  other  do  the  physical 
act  ot  receiving  the  depoiit;  and,  further, 
that  It  la  wholly  Immaterial  whether  this  l» 
so  or  not  for.  If  the  cmnplalnt  diarges  th1« 
defoidant  with  the  crime,  no  matter  who  else 
may  have  beoi  <Aia^ed  with  joining  with  hha 
In  the  act  hia  motion  was  propo'Iy  denied,  for 
be  bad  prevkmsly  pleaded  not  guilty  to  tbe 
charge,  and  his  motitm  to  dismiss  could  not 
be  granted  unless  a  general  demurrer  woidd 
lie.  The  complaint  diarged  the  commiaslon 
of  a  public  otteaae  by  the  d^ndant 

2.  This  prosecution  was  commenced  under 
the  provlaitHis  of  section  467  of  the  IPaial 
Code.  wbl<A  at  that  time,  and  also  when  tbe 
alleged  offaose  was  committed,  punished  tb^ 
olCenae  as  a  misdemeanor  oatj;  but  after- 
warda,  and  by  Chapter  21»,  Iawb  1806,  this 
section  was  amended  by  snbstltnttng  therefor 
new  provUms  making  the  offense  a  fetony 
in  all  cases.  The  law  of  1805  caataiaai  no 
saving  clause,  and  the  defendant  claims  that 
he  cannot  be  prosecuted  or  punished  under 
sectkm  467  of  tbe  Penal  Code,  because  It 
has  been  repealed;  nor  under  the  amend- 
ment,  because  It  increases  the  punislunent. 
and  it  is  as  to  him  ex  post  facto.  His  dalm 
as  to  the  amendmoit  Is  correct  He  cannot 
be  prosecuted  or  pmiiAhed  under  It  In  r«> 
Uedlv,  134  U.  8.  160, 10  Bap.  Ot.  884.  Tbi* 
tbe  attorney  genoral  concedes,  but  daimstbat 
the  gesmal  saving  clause  (Oen.  St  18UI,  t 
268)  prevents  the  tepml,  by  tbe  amcsidmait. 
of  the  law  existing  at  tbe  time  tbe  effOue- 
was  committed  and  prosecution  commenced, 
^m  becoming  opnative  sa  to  such  past  ot- 
f«ases  precisely  as  If  such  general  sarbt 
clause  had  been  re-enacted  in  Qie  unendment 
The  general  saving  dense  is  In  these  wordp: 
"Wtieoever  a  law  is  rqnsled  irtddi  xcpeakd 
a  former  law,  the  former  law  shaU  not  thuv- 
by  be  revived,  unless  It  is  so  qiecislly  prs- 
vided;  nor  shall  such  rcf»eal  affect  any  rlgtit 
which  accrued,  any  duty  Imposed,  any  poi- 
alty  Incurred,  nor  any  proceeding  commenced 
under  or  by  vtatue  of  tbe  law  r^waled."  It 
would  seem,  from  a  mere  reading  of  this  pro 
vMon*  that  tbe  dalm  of  the  state  was  cot- 
net,  tor  It  cannot  be  doubted  that  where 
the  repealing  statute  cmtahu  a  saving  datwe 
as  to  prior  crimes,  the  offender  may  be  prow 
coted  and  punished  imdv  the  old  law.  tar 
it  la  not  rqwaled  as  to  such  oflfeosea,  Now. 
practically  the  same  result  may  be  reacbfl 
by  a  general  law  providing,  in  effect  tbst  all 
offenses  committed  or  prosecutions  con- 
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nimoed  under  laws  fn  force  when  the  crimes 
wer«  committed  should  not  be  affected  by  a 
repeal  of  such  laws.  Such  a  statute  Is  In  tbe 
nature  of  a  general  saving  clause,  and  Is 
not  only  aj^roprlate,  but  necessary  to  pre* 
Tent  a  miscarriage  of  Justice,  and  a  general 
Jail  dellTery  aa  to  prior  ofTenses,  where  a 
penal  Jaw  Is  repealed  or  amended,  and  no 
special  saving  clanse  added.  Such  seems  to 
us  to  be  tbe  manifest  purpose  of  this  sec- 
tion 2rtS,  but  the  original  of  this  section  Is 
Gen.  St.  1866,  c.  4,  S  8,  of  whlcb  the  com- 
missioners to  revise  tbe  statutes  in  their  re- 
port to  the  leiialature  say:  "Section  3  seem- 
ed to  tbe  commissioners  to  be  proper  and 
necessary  aa  a  general  and  continuing  rnle, 
but  is  not  Intended  to  ai^ly  to  cases  of  a 
strictly  criminal  nature."  If  the  construc- 
tion to  be  given  to  this  section  is  doubtful, 
the  views  of  tbe  commissioners  would  be  en- 
titled to  perhaps  controlling  weight.  The 
language  of  tbe  commissioners  applies  to  the 
whole  section,  but  certainly  the  first  clause 
thereof,  to  the  effect  that  the  repeal  of  a 
law  which  repealed  a  former  law  does  not 
rcTlve  the  latter  unless  It  Is  so  specially  pro 
Tlded,  applies  to  all  statutes.  Including  penal 
statutes.  If  tbe  first  clause  of  the  section  ap- 
plies to  the  repeal  of  penal  statutes,  why 
should  it  not  be  held  that  the  second  clause 
also  applies  to  such  statutes?  That  both 
clauses  of  the  section  apply  to  the  same  stat- 
utes and  to  all  statutes  which  are  repeal- 
ed, serais  to  be  manifest  frcnn  the  language 
used  and  tbe  grammatical  connection  of  the 
two  clauses.  Two  erils  were  evidently  In- 
tended to  be  guarded  against  by  tbe  provi- 
sions of  the  section  we  are  considering, 
viz.  the  revival  of  statutes  by  a  repeal  of 
tbe  repealing  law,  and  tbe  miscarriage  of  Jus- 
tice by  the  practical  pardon  of  all  offenders 
who  bad  committed  a  paUlc  offense  prior  to 
the  repeal  of  a  penal  statute,  to  which  the 
legislature.  In  tbe  hurry  and  confusion  of 
amending  and  enacting  statutes,  tailed  to  at- 
tach a  special  saving  clanse.  We  are  of  the 
opinion  that  this  statute  aj^Ues  to  the  repeal 
of  all  statutes,  including  those  which  are 
penal.  Tbe  second  clause  of  section  258  is, 
with  the  exertion  of  one  word,  a  literal 
copy  of  section  26  of  tbe  Iowa  Code  of  1851. 
which  is  in  these  words:  "Nor  does  ["shall" 
In  our  statute]  such  repeal  affect  any  right 
which  accrued,  any  duty  Imposed,  any  pen- 
alty Incurred,  nor  any  proceeding  commenced, 
under  or  by  virtue  of  the  statute  repealed." 
The  identity  of  the  two  statutes  is  soggestlve 
of  the  origin  of  our  own.  The  supreme  court 
of  Iowa,  in  the  case  of  State  v.  Shaffer,  21 
Iowa,  486,  held  that  tbe  general  saving  clause 
we  have  quoted  ai4>Iied  to  tbe  r^>eal  by 
amendment  of  a  penal  statute,  and  was  equiv- 
alent to  adding  to  such  amendmant  the 
words:  "Provided  that  this  amoidment  shall 
not  affect  any  penalty  incurred  under  the 
section  aforesaid."  Such  general  statutes 
have  been  enacted  in  many  of  the  states  and 
by  congress,  and  are  construed  by  the  courts 


to  have  the  force  and  effect  of  saving  stat- 
utes. Whea  a  repeal  Is  enacted,  elthor  di- 
rectly or  by  way  of  amendment,  accompanied 
by  no  special  saving  clause,  the  general  ami 
permanent  saving  clause  contained  in  an  ex- 
isting and  prior  statute  attadies  to  tbe  re- 
peal or  amendment,  unless  a  contrary  le^ala- 
tlve  intent  plainly  appears  from  the  repeal- 
ing statute  or  amendment  Suth.  St.  Const. 
SI  167,  220;  23  Am.  &  Eng.  Enc.  Law,  43T; 
Wharton  v.  State,  94  Am.  Dec.  219,  note^ 
People  V.  McNulty,  93  Cal.  427,  26  Pac.  597, 
and  29  Pat  61;  TJ.  S.  v.  Barr,  4  Sawy.  2.'i4. 
Fed.  Cas.  No.  14,527;  Ollleland  v.  Schuyler,. 
9  Kan.  581.  Chapter  219,  Laws  1895,  which 
Is  a  substitute  for  section  467,  Pen.  Code,  im- 
der  which  this  prosecution  was  commenced, 
manifests  no  purpose  of  the  legislature  to- 
take  It  out  of  the  operation  of  the  general 
and  permanent  saving  statute  (Oen.  St.  1891. 
i  258),  and  section  467  of  Penal  Code  re- 
mains In  force  as  to  all  offenses  committed 
prior  to  its  amendment  In  reoching  this  con- 
clusion we  have  not  overlooked  the  case  of 
State  V.  McDonald.  20  Minn.  136  (GO.  110). 
At  the  time  the  decision  In  that  case  wns- 
made  the  general  saving  clause  we  have  been 
considering  was  in  force  (Gen.  St  1806,  c. 
4,  S  3),  and  the  case  is  opposed  to  the  views 
we  have  expressed.  But  It  appears  from  the- 
brief  of  counsel  for  the  state  In  that  case 
that  the  attention  of  the  court  was  not  called 
to  this  general  saving  statute,  and  no  ques- 
tion of  Its  ai^licatlon  or  effect  was  in  fact 
discussed  or  passed  upon  by  the  court  Tech- 
nically, the  case  decides  that  the  general  sav- 
ing clause  (Gen.  St.  1806,  f  3,  c.  4)  was 
not  applicable  to  tbe  repeal  of  a  penal  stat- 
ute. It  therefore  must  be  and  Is  overruled. 
The  rulings  of  tlie  trial  court  upon  tbe  ques- 
tions certified  to  us  must  be  affirmed.  So  or- 
dered. 


DOBAN  V.  DAZET. 
(SnDreme  Court  of  North  Dakota.  Oct.  80. 
1896.) 

Bona  Pidb  Purchabbr— Coxbtrcctivb  Notiob — 

IXBTRUMCTfT  ODT  Ot  ChaIIT  OW  TITLK. 

1.  A  person  who  has  knowledge  of  facts 
sufficient  to  pat  a  prudent  man  on  inqain  with 
KgatA  to  the  existence  of  as  unrecorded  deed, 
and  fails  to  make  such  loguiry,  cannot  claim 
nrotection  as  a  bona  fide  purchaser  under  the  re- 
cordhig  act 

2.  Actoal  knowledge  of  the  eziateoce  on  the- 
Dublic  records  of  an  instrument  nurportiiig  to  bv 
a  morteaffe  of  the  property  he  is  about  to  purchase 
is  notice  to  sudt  narcotser  of  the  existence  of  the 
original  mortgage,  and  knowledge  of  such  mort- 
gage, although  the  same  is  given  by  one  vrh» 
appears  by  the  records  to  have  no  title  to  thi> 
Innd,  is  anfficient  to  make  it  the  duty  of  the 
porduuer  to  inqidre  whether  the  mortgagor,  wlio 
as^la  in  ibe  mwtgage  that  be  owns  the  land, 
is  not  in  fact  the  owner  thereof. 

3.  If,  with  such  knowledge,  he  parts  with  the 
consideration  for  the  land  without  making  any  in- 
vestisatioa  as  to  the  title  of  the  mortgagor,  when 
Bucb  investigadoa  mnild  jvobably  have  led  to  a 
discoretr  of  socb  title,  he  is  chargeaUe  with  no- 
tice of  ft. 
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4.  Bnt  the  men  recordlns  of  an  inetraineDt 
imt  of  the  chain  of  the  title  will  not,  of  itself, 

conetitnte  constructive  notice  of  snch  instrument, 
BO  ai  to  bind  one  who  deals  with  the  apparent 
owner  of  the  land  according  to  the  record,  in  ig- 
norance of  the  existence  ox  mcfa  instrument 
(Syllabos  by  the  Court.) 

Appeal  from  district  court,  Walsh  county; 
Charles  F.  Templeton,  Judge. 

Action  by  J.  K.  Doran  against  Charles  T. 
Dazey.  Judgment  for  plalntlfC,  and  defeid- 
ant  appeals.  Affirmed. 

Swlggum  &  Myers,  for  appellant  nielps 
&  Phelps,  for  respondent. 

CORLISS.  J.  The  object  of  this  action  Is 
to  secure  the  judicial  cancellation,  as  a  cloud 
■on  plaintiff's  title,  of  certain  deeds  purporting 
to  convey  the  real  estate  which  the  plaintiff 
-claims  to  own.  It  is  situated  in  the  city  of 
Grafton.  The  defendant,  Charles  T.  Dazey, 
who  is  the  mly  person  affected  by  the  judg- 
ment appealed  from,  and  who  la  the  at^ellant 
on  this  appeal,  Insisted  In  the  trial  court,  and, 
having  been  tber^  unsuccessful  In  his  con* 
tention,  insists  In  this  court,  that  he,  and 
not  the  plaintiff,  has  the  better  title  to  the 
land.  Both  parties  trace  their  title  from  the 
title  of  Ole  H.  Nelson,  Lewis  B.  Nelson,  and 
Oeorge  C.  Sims,  who,  It  Is  conceded,  were 
originally  the  fee-slmple  owners  of  this  real 
estate.  On  the  7th  <rf  August,  1883.  these 
parties  executed  and  deUv«-ed  to  Xi.  Q.  Sims 
a  warranty  deed  of  the  premises  In  question, 
by  which  he  tiecame  vested  with  the  fuU 
legal  title  thereto.  This  deed,  however,  was 
not  recorded  until  September  10,  1887,  or 
more  than  four  years  later.  It  Is  under  this 
deed  the  plaintiff  claims.  While  this  deed  re- 
mained unrecorded,  and  In  October,  1884, 
the  def^dant,  Dazey,  entered  into  negotia- 
tions with  Laura  C-.  Nelson  and  Ole  II.  Nel- 
son, who  claimed  to  be  the  owners  of  the 
propeL-ty,  looking  to  a  purchase  ot  It  by  him, 
In  exchange  for  real  estate  owued  by  him  In 
the  city  of  Fargo.  The  terms  of  sale  were 
finally  agreed  on,  and  these  pretended  owners 
executed  a  warranty  deed  of  the  property  to 
defendant,  Dazey,  and  the  same  was  placed 
on  record.  Dazey,  however,  was  not  willing 
to  part  with  the  stipulated  purchase  price,  to 
wit,  the  property  owned  by  him  in  Fargo, 
until  he  had  secured  an  abstract,  and  bad 
ascertained  that  the  title  was  all  right  Ac- 
cordingly, Instead  of  delivering  his  deed  at 
this  time  to  the  grantors  In  the  deed  to  him, 
he  left  It  In  racrow  with  a  person  connected 
with  the  law  office  of  Stone  &  Newman,  to 
be  delivered  If  the  grantor's  titie  to  the  Graf- 
ton property  proved  to  be  all  right.  Stone  & 
Newman,  acting  for  htm,  procured  an  ab- 
stract, and  discoTered  from  It  that  these 
grantors  were  not  the  owners  of  this  land, 
but  that  the  record  showed  the  title  to  be  in 
Ole  H,  Nelson,  Lewis  E.  Nelson,  and  George 
Sims,  their  deed  to  L.  G.  Sims  not  then 
bdng  on  record.  This  defect  in  the  title, 
bowevw,  was  remedied  by  the  execution  by 


these  parties  of  a  deed  to  lAura  G.  Nciaiw, 
one  of  the  grantors  In  the  deed  to  defeudant 
Dazey.  Thereap<m  Stone  &.  Newman  baring 
advised  Dazey  tliat  the  title  was  perfect,  hij 
deed  of  the  Fargo  prop^ ty  was  deUrered. 
Then,  for  the  first  time,  did  he  pay  his  coo- 
Bldera.tion  tor  the  Grafton  real  estate.  Be- 
fore he  made  this  payment,  he  was  Informed 
by  his  attorneys  that  the  abstract  of  title  dis- 
closed the  fact  that  one  L.  G.  Slma,  who  wts 
the  grantee  In  this  unrecorded  deed,  bad  ex- 
ecuted a  mortgage  on  the  property  in  ques- 
tion for  the  sum  of  $1,200;  but  acting  on  the 
advice  that  this  would  not  affect  his  rigbu 
as  a  bona  fide  purchaser,  because  the  record 
did  not  show  that  L.  G.  Sims  was  the  own- 
er of  the  property  when  he  gave  the  mort- 
gage, or  ever  had  been  the  owner  of  it  de- 
foidant  Dazey,  closed  the  deal,  and  there- 
after his  deed  of  the  Far^o  property  was  de- 
livered and  recorded. 

These  facts  are  all  uncontroverted.  In  view 
of  them,  we  do  not  regard  It  necessazy  to  en- 
ter upon  a  discussion  of  any  of  the  nuraeroos 
questions  argued  in  this  case,  except  the  one 
whether,  under  these  conceded  facts,  the  de- 
fendant can  possibly  sustain  hla  title  aa 
against  the  prior  title  of  the  plaintiff  under 
the  unrecorded  deed.  It  is  an  dementary 
rule  in  the  construction  of  recording  lawi 
that  notice  of  an  unrecorded  Instroment  ii 
equivalent  to  the  recording  ot  It  with  respect 
to  the  person  having  such  notice.   Onr  stat- 
ute, In  express  terms,  declares  this  to  be  the 
rule:  "An  unrecorded  inatrument  U  valid  at 
between  the  parties  thereto  and  those  who 
have  notice  thereof."  Oomp.  Laws,  I  329T. 
It  Is  true  that  Dasey  did  not  have  actual  no- 
tice of  the  unrecorded  deed  to  L.  G.  Sims, 
but  he  did  have  actual  knowledge  of  the  ex- 
istence on  the  records  in  the  county  in  whtcb 
the  land  was  situated  of  a  mortgage  glveo 
by  Ifc  G.  Sims  on  this  very  piojferty  for  quite 
a  large  sum.  Had  he  not  actually  known 
that  such  a  mortgage  was  on  record,  it  is  un- 
doubtedly true,  as  counsel  for  defendant  as- 
serts, that  the  mere  recording  of  the  mort- 
gage would  not  have  constituted  constructive 
notice  ot  it  TT^thlu  the  meaning  of  the  re- 
cording law.  The  recording  of  an  Instrument 
out  of  the  chain  of  title  does  not  constitute 
such  constructire  notice.  This  Is  well  set- 
tled. 20  Am.  &  Eng.  Enc.  Law,  595.  and 
cases  there  cited;  Wade,  Notice.  U  2^207. 
But  this  doctrine  Is  not  appllcatde  to  tbe 
facts  of  this  case,  for  It  la  a  conceded  fact 
that  Dazey,  before  he  parted  with  his  consid- 
eration, knew  that  such  a  mortgage  was  on 
record.  This,  under  the  authorities,  was  no- 
tice to  him  that  such  a  mortgage  had  been 
given.  Clark  v.  Holland  (Iowa)  33  W. 
3C0;  Wade,  Notice,  i  250;  Musgrove  v.  Boo- 
ser,  5  Or.  313;  Hastings  v.  Cutter,  4  Fost. 
(N.  H.)  481;  Barnes  v.  McGllntcffl.  3  Pen.  t 
W.  G7.  An  examination  of  this  mortf^ge 
would  hare  disclosed  the  fact  that  the  mort- 
gagor, L.  G.  Sims,  therein  asserted  that  be 
was  the  owner  In  fee  sUnpls  at  tbe  preuiMi 
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In  queatlon.  A  prudent  maii  should  faare 
made  inqufrlea  of  the  mortgagor,  If  pooslble, 
to  aacOTtaln  whether  he  In  fact  owned  the 
land.  Such  an  Inquiry  would,  In  all  prob- 
ability, have  led  to  a  discoTeiy  hy  him,  be< 
tore  he  had  parted  with  bis  ci»islderatIon  by 
delivering  the  deed  to  the  Fargo  property,  of 
the  fact  that  L.  O.  Sims  was  the  owner  of  the 
<}raftou  land  under  the  unrecorded  deed  to 
which  we  hare  referred.  Whatever  conflict 
of  authority  there  may  be  on  the  question, 
the  doctrine  which  hag  the  support  of  the 
Xreat  mass  of  the  decisions,  and  which  Is  cer- 
tainly sustained  by  the  better  reason,  Is  that 
which  regards  knowledge  of  foots  sufficient 
to  put  a  prudent  man  on  Inquiry  as  to  the 
existence  of  other  facts,  as  equivalent  to  ac- 
tual knowledge  of  those  facta,  which  such 
sufq^ted  InTestlgatlon  would  In  all  prob- 
ability bare  dlsclosetl  had  It  been  properly 
pursued.  Wade,  Notice,  S3  240.  230.  251; 
<;i«8S  T.  Brans.  1  Dak.  387,  40  N.  W.  1132; 
Tuttle  T.  Jackson,  6  Wend.  213;  Morrison  t. 
Kelly.  22  IIL  610;  AUen  T.  BlcCalln,  25  Iowa, 
401;  Bernstein  r.  Koth  (III  Sup./  ai  N.  G.37. 
Our  recording  statute  does  not  require  that 
the  notice,  to  defeat  the  claim  of  priority, 
should  be  actual.  It  merdy  declares  that 
notice  of  the  unrecwded  instrument  will  be 
sufficient  to  defeat  such  claim.  Comp.  Laws, 
4T43,  provklea  that  "ev«y  person  who  has 
actual  notice  of  circumstances  sufficient  to 
put  a  Indent  man  npon  Inquiry  as  to  a  par* 
tlcular  fftct,  and  who  omits  to  make  sech  tar 
4]ulry  with  reasonable  diligence,  la  deemed 
to  hare  eonstruetlTe  notice  ot  the  fact  It- 
self." Thwefore,  whatever  might  be  our  conr 
elusion,  Independently  the  language  of  onr 
statutes,  touching  the  soundness  of  the  mle 
established  in  some  Jurisdictions^  that  mere 
want  ci  caution  will  not  affect  the  alleged 
bona  fide  purchaser  with  notice,  bat  only  will- 
ful and  fraudulent  blindness,  we  are  clear 
that.  In  view  of  the  legislation  In  this  state, 
no  such  doctrine  can  here  obtain.  We  are 
not  without  express  authprlty  lu  support  of 
onr  conclusion  that  knowledge  of  existence 
of  this  mortgage  was  anfflclent  to  put  the 
defendant  on  Inquiry  as  to  the  existence  of 
title  in  the  mortgagor.  Pleasants  t.  Blodgctt 
<Xeb.)  M  N.  W.  423.  In  this  case  lUe  comt 
Nitd:  "The  fact  that  theiv  wan  of  record  a 
mortgage  from  feasants  to  Boyd  on  this  prop- 
erty was  sufficient,  of  Itself,  to  warn  a  pru- 
dent Intending  purchaser  thereof  that  PIchb- 
ants  probably  claimed  some  Interest  In  the 
property.  When  one  makes  a  mortgage  on 
real  estate  to  another,  the  presumption,  at 
least.  Is  that  the  mortgagor  is  the  owner  of 
the  property  mwtgaged."  To  same  effect  Is 
Clark  v.  Holland  (Iowa)  33  N.  W.  300.  We 
do  not  think  that  the  court  Intended  to  lay 
down  any  dlffereit  mle  In  Chicago  t.  Witt, 
75  111.  211,  although  the  hingaage  of  the 
court  leaves  the  matter  In  some  doubt.  To 
entitle  me  to  protection  as  a  bona  fide  pur- 
fbaser.  he  must  have  parted  with  his  em- 
fltdwatloB  before  notice  of  the  prior  confltet- 
T.64N.w.nal9— 65 


Ing  right  This  rule  la  too  ^eraentary  to  re- 
quire the  citation  of  many  authorities  In  Its 
support  Wood  r.  Raybnm  (Or.)  22  Pac.  521; 
Vefth  T.  McMurtry  (Neb.)  42  N.  W.  0;  Otis 
r.  Payne  (Tenn.)  8  S.  W.  ai8.  At  the  time 
d^endanf  s  deed  of  the  Fargo  ^perty  was 
delivered,  he  had  knowledge  ctf  the  fact, 
which  we  regard  as  equivalent  to  actual  no- 
tice of  the  unrecorded  deed;  he  not  having 
made  any  ^ort  to  make  the  lnvestigatl<»i 
which  a  prud«kt  man  should  have  made  un- 
der the  circumstance  It  furnishes  hbn  no 
Jostlflcation  that  he  xelled  on  the  advice  of 
connseL  Such  advice  could  not  make  that 
conduct  prudent  which  the  law  regards  as 
careless. 

We  were  asked  by  the  appellant  In  this 
case  to  try  it  .de  novo,  brt  we  have  found 
ourselves  unable  to  do  bo,  owing  to  the  Insuf- 
ficiency of  the  judge's  certificate  certifying 
the  evidence.  The  statute  requires  all  the 
evldfflice  offered  to  be  taken  down,  and  pro- 
Tides  that  all  this  evidence  shall  be  cwtLHed 
to  thla  court  Laws  1803.  c.  82.  {  1.  The 
certtflcate  In  this  case  gives  no  guaranty  that 
all  the  evidence  i^ered  Is  bef<»re  us,  but  only 
such  as  was  both  offered  and  received.  Un- 
der such  certificate,  we  cannot  try  the  rnse 
de  novo.  See  First  Nat  Bank  of  Dovll's 
Lake  v.  Slerchants*  Nat.  Bank  of  Devil's 
Lake  (decided  at  this  term)  64  N.  W.  941. 
But  we  have  a  right,  and  It  Is  our  duty,  to 
look  into  the  findings,  and  It  is  from  the 
findings  that  we  have  taken  tSie  factor  wlil<>h 
have  been  set  forth  In  this  opinion.  The  ap- 
pellant concedes  thMu  all  to  be  true.  He  Is 
therefMe  not  in  the  least  prejudiced  by  our 
inability  to  try  the  caw  de  novo,  as.  In  view 
of  these  conceded  facts,  we  are  all  clear  that 
In  no  event  could  he  possibly  succeed.  Tlic 
Judgment  of  the  district  court  Is  affirmed.  AU 
concur. 


BILGltlEN  V.  DOWE. 
(Supreme  Court  of  Wisconsin.   Not.  8,  1895.) 
BsBACH  or  CoNTRArr— EvinEscE— SupriciBsot— 

HSVKKdlBLK  EkHOH. 

1.  In  su  action  for  brench  of  a  coutrikt  to 
furnish  uiiskimmnl  and  unstrained  luilk  lor  the 
niiiinirnotur"  of  clu'cso,  the  ovidcncf  that  part 
of  the  milk  fumiBhed  by  defendnnt  had  heen 
•tmin«d  to  conceal  the  fact  that  it  was  lumpy 
was  coiitradicted.  The  only  evidence  that  any 
milk  furnii)bcd  by  htm  wna  lumpy  wan  that 
L'hct>s(>  niiide  from  that  kind  of  mtlk  is  bloated, 
aud  thnt  soine  of  the  cheese  made  from  milk  a 
uart  of  which  was  furaisbed  by  dcfendaat  was 
80  bloated.  lleM,  that  the  refusal  of  the  court  to 
submit  to  the  jury  the  onestion  whether  defendant 
had  strained  any  of  the  milk  furnished,  and,  If 
BO.  whether  plaintiff  was  therelv  damaged,  was 
not'  error. 

2.  A  jndsment  will  not  be  reversed  for  an7 
error  not  affecting  the  sabatantial  rights  of  the 
advMse  party. 

Appeal  from  Dodge  county  court;  Chr.  A. 
CfarlBtlansm,  Judge. 

ActloB  by  Hennan  Bllgrlen  against  Bmst  ' 
Dowe  for  breach  of  contract.   Judgment  for 
defendant,  and  plaintiff  apiMls.  Afflmed. 
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Tbe  plalnHff  alleges  In  effect  that  October  1, 

1892.  the  plaintiff  engaged  In  nraUng  cbeeie; 
that  the  defendant  at  tbat  time  agreed  with 
tlie  plaintiff  to  d^Ter  pure,  wludesome,  nn- 
Bklmmed  and  onstrained  milk  to  tbe  plaintiff's 
t&etaty;  that  In  omBlderatlon  of  said  agree- 
ment tbe  i^alntlff  agreed  to  pay  the  defendant 
80  cents  per  100  pounds  of  milk  In  sammer, 
and  |1  per  100  during  the  remainder  of  the 
season;  tbat  In  violation  of  sold  i^rreement 
tbe  defendant,  October  1,  1892,  commenced 
■iklmmlng  bis  erenlng's  milk  and  mixing  the 
same  wltb  his  morning's  milk,  and  also  strained 
said  mixture  before  deUverlng  the  same  to  the 
plaintiff's  factory;  ttrnt  the  defendant  conttn* 
ued  such  practice,  without  tbe  cansent  or 
knowledge  of  the  plaintiff,  until  October  5, 

1893,  when  tbe  plaintiff  first  discovered  sucb 
skimming  and  straining;  that  thereupon  the 
plaintiff  commenced  this  action  to  recover 
damages  for  such  breach  of  contract  Tb6  de- 
fendant answered  by  way  ot  admissions  and 
denials  of  any  such  breach.  At  the  dose  of 
the  trial  the  jury  returned  a  verdict  In  favor 
of  the  d^ndant  From  tbe  judgment  entered 
thereon  the  idaintlff  brings  this  appeal. 

George  W.  Sloan,  for  appellant    Charles  H. 

Gardner,  for  respondent 

CASSODAY,  C.  J.  (after  stating  tbe  beta). 
There  is  evldmce  tending  to  prove  tbat,  of  the 
milk  delivered  by  tbe  defendant  to  tbe  plain- 
tiff's factory,  some  had  been  skimmed  by  the 
defendant  and  some  had  been  strained  by  the 
defendant  But  such  evidence  was  flatly  con- 
tradicted. The  court  submitted  to  tbe  Jury  the 
question  whether  any  of  the  milk  bo  delivered 
had  been  skimmed  by  tbe  defendant,  and.  If 
so,  what  If  any,  damage  the  plaintiff  bad 
thereby  sustained.  As  the  verdict  was  In  fa- 
vor of  tbe  defendant.  It  Is  manifest  the  Jury 
must  have  believefl  tbe  evidence  on  the  part 
of  tbe  defendant,  on  that  branch  of  the  case, 
since  the  skimming  of  the  milk  would  neces- 
sarily have  rendered  the  milk  less  valuable. 
But  the  court  In  effect  refused  to  submit  to  tbe 
Jury  tbe  question  whether  the  defendant 
strained  any  of  sucb  milk  before  delivery,  and, 
If  so.  whether  the  plaintiff  thereby  sustained 
any  damage,  ^ere  Is  evidence  tending  to 
prove  that  some  milk  Is  lumpy  and  bloody,  and 
that  cheese  made  from  sucb  milk  Is  bloated  or 
puffed  and  of  an  lnferi<v  quality,  and  that 
some  of  the  clieese  manufactured  by  the  plain- 
tiff from  milk  so  furnished  by  tbe  defendant 
In  common  with  others  was  so  puffed.  But 
the  defendant  only  furnished  about  one-flftb  of 
the  milk  so  manufactured  Into  cheese  by  tbe 
plaintiff  In  1802.  and  only  about  one-seventh 
of  that  so  manubctured  by  him  in  1893.  '  We 
are  referred  to  no  evidence,  and  we  find  no 
evidence,  tending  to  prove  that  any  of  the  milk 
so  furnished  by  the  defendant  was  lumpy  or 
bloody,  and,  for  aught  that  appears,  such 
puffed  cheese  may  have  been  the  result  of 
lumpy  and  bloody  milk  furnished  by  sucb  oth- 
er patrons  of  the  plaintiff.   The  straining  at 


the  milk,  unlike  the  skimming  of  It,  did  not 
necessarQy  diminish  Its  value.  It  may  bare 
been  to  remove  some  fordgn  snbstanoe  whieb 
In  no  way  Injured  the  milk.  The  mere  fact 
that  some  was  so  strained  raises  no  Inference 
that  any  was  so  Irnqpy  and  bloody.  The  only 
evidence,  therefore,  tendli^  to  prove  tbat  any 
milk  so  used  In  sucb  manufacture  was  lumpy 
or  bloody,  is  tbe  evidence  that  some  of  Uie 
cheese  so  manufactured  ma  bloated  and  pitty. 
But  if  that  iB  sufflUdent  to  Jostlfy  a  verdict 
against  the  defendant  then  tbe  same  evidence 
would  justify  a  similar  verdict  against  eadi 
and  all  of  the  philnttff's  other  patrons.  We 
must  hold  tbat  such  evidence  is  too  laddlnltt. 
speculative  and  conjectural  to  have  sustained 
a  verdict  in  favor  of  tbe  plaintiff.  True,  tbe 
defendant  agreed  In  writing  not  to  strain  any 
of  tlK  ndik  so  delivered,  and  that  agxeouait 
was  at  first  admitted  In  evidence  and  after- 
wards excluded.  Had  tbe  writing  ronained 
in  evidence  it  would,  with  the  ^aintllTs  otiier 
evidence,  at  most  bftve  proved  a  technksl 
breach  ot  the  contract  Thoe  still  would  have 
beoi  a  failure  to  prove  any  substantial  dam- 
ages. 

Ckninsd  contend  that  under  tbat  agreement 
and  the  evidence  tbe  plaintiff  was  entitled  u 
nominal  damages,  at  least,  and  haice  that  the 
Judgment  should  be  reversed.  But  this  court 
has  r^Kstedly  declined  to  reverse  Judgments 
for  such  a  reason,  or  for  any  error  not  aflectiog 
tbe  substantial  rights  of  tbe  adverse  party. 
Rev.  St  i  2829;  Benson  v.  President  etc  of 
VUlage  of  Waukesha,  74  W1&  81,  41  N.  W. 
1017;  Wisconsin  Cent  B.  Co.  v.  Ashland  Co. 
81  Wis.  9,  SO  N.  W.  937.  ^TbB  sole  object  of 
allowing  an  appeal  is  to  benefit  a  'party  ag- 
grieved.* Bev.  St  I  3048;  Town  of  Ackley  v. 
Town  of  Vilas,  79  Wis.  1<S0,  4S  N.  W.  257." 

The  other  errwrs  assigned  must  be  overruled 
tar  the  reasms  already  given.  Tbe  judgment 
of  tbe  coiint7  court;  for  Dodge  county  is  af- 
flrmed. 


BABCZTNSKI  v.  STATE. 

(SuprftDie  Court  of  Wisconsin.   Nov.  8,  18^.> 

Criminal  Law— Remarks  of  Cocxssu 

On  trial  for  murder,  comment  by  the  dis- 
trict attorney  on  the  prevalence  of  stabbing  tf- 
fruys  In  the  dty,  witn  allusions  to  tbeir  aimi- 
laritr  to  the  case  at  bar.  Is  not  ground  for  re- 
versal, where  it  was  made  in  reply  to  similar 
comment  by  defendant's  attorn^,  and  the  court, 
in  a  charge,  instructed  the  Jury  to  disregard  it. 

Error  to  municipal  court  Uilwaukee  coun- 
ty; Emll  Walll>er,  Judge. 

Ludwig  BarczynskI  was  convicted  of  mur- 
der In  the  second  degree,  and  brings  error. 
Afilrmed. 

It  appears  from  tbe  record.  In  effect  that 
the  plaintiff  in  error  was  charged  in  tbe  in- 
formation wltb  having  feloniously,  willfulij. 
and  of  malice  aforethought  killed  and  nxa- 
dered  John  Soocha,  Jr.,  in  Milwaukee,  De- 
cember 23,  1893;  that  he  pleaded  not  goilty: 
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that  on  tbe  trial  the  diBtrlGt  attom^,  in 
closing  blB  ailment  to  the  Jury,  lald:  *'We 
taave  had  too  many  atabblnsr  affaln  In  the 
city.  Within  forty-eight  hours  we  have  had 
three  etahbing  affairs  In  the  city  of  Mil- 
wankee.  In  the  hospital  up  here,  lying  at 
the  point  of  death,  perhaps,  to-day,  is  a 
young  man  stabbed  to  the  quick  by  a  knife, 
—one  of  the  kind  tliat  this  boy  was  stabbed 
with."  At  the  close  of  the  district  attorney's 
argument,  the  counsel  for  the  accused  said: 
"It  Is  with  sincere  regret  that  I  call  yonr 
honor's  attention  to  the  fact  that,  In  the 
closing  ai-gument  of  this  case,  the  district  a^ 
tomey  has  overstepped  the  bounds  to  wlilch 
he  is  limited.  We  have  liad  the  language 
taken  down  by  the  reporter,  and  we  duly 
except  to  it,  and  we  further  request  the 
court  to  Instruct  tlie  Jury  to  this  effect: 
The  court  Instructs  you  that  all  references- 
made  by  the  district  attorn^  in  his  argu- 
ment to  other  stabbing  afltelrs,  and  parttcu* 
larly  his  reference  to  matters  outside  of 
this  case  occuiTtng  within  the  last  forty- 
el^ht  hours,  are  not  a  part  of  the  evidence 
before  you,  and  you  must  not  consider 
them.***  The  district  attorney  thereupon 
said:  "In  that  connection  I  want  the  record 
to  show  this  further  fact  that  the  attorneys 
for  the  defendant  In  their  ai^umentB,  al- 
luded  to  the  fact  of  other  cases  being  In 
this  court;  that  they  alluded  to  facts  that 
another  case  was  tried  In  this  court  in  which 
the  defendant  may  have  heea  a  robber  and 
a  thief,  but  this  was  not  one  of  these  cases. 
The  fact  that  In  this  court  another  case  was 
tried,  in  which  an  old  woman  was  murdered 
by  a  man.  and  other  crimes  being  commit- 
ted, and  that  the  district  attorney.  In  answer 
to  the  arguments  of  counsel  In  that  respect, 
used  the  language  which  he  did.  That  la 
what  I  desire  the  record  to  show,  and  I  have 
no  objection  to  that  Instruction."  The  court 
thereupon  chained  the  Jury,  and  n^r  the 
close  of  his  charge  said:  "Your  verdict,  gen- 
tlemen, must  be  based  upon  the  evidence  in 
this  case,  and  the  evidence  alone;  and  It 
matters  not  whether  other  cases  Involving 
the  same  or  similar  facts  and  circumstonces 
are  now  pending  in  this  court  It  matters 
not  whether  other  cases  Involving  similar 
circumstances  have  occurred  recently  in 
this  city,  or  are  likely  to  occur.  But  this 
defendant  must  be  Judged,  and  Judged 
alone,  upon  the  facts  and  elrcumstances  of 
this  case,  and  upon  the  evidence  as  It  has 
disclosed  those  facts  and  circumstances  he- 
fore  yon.  And  in  this  connection  I  will  give 
you  the  liutruction  that  has  lastly  been 
asked  by  the  defendant's  counsel"  And 
thereupon  the  court  gave  to  the  Jury  the  In- 
struction so  requested  by  the  attorney  for 
the  accused.  At  the  close  of  the  trial,  the 
Jury  returned  a  verdict  finding  the  accused 
guilty  of  murder  In  the  second  degree.  A 


motion  for  a  new  trial  having  been  over- 
ruled, the  accused  was  sentenced  to  the 
state  prison  for  the  term  of  20  years.  To 
review  that  Judgment  the  accused  brings 
this  writ  of  error. 

W.  J.  Kershaw,  for  {rialntlff  In  error.  W. 
H.  Mylrea,  Atty.  Gen.,  for  the  State. 

0AS80DAT,  G.  I.  (after  stating  the  facts). 
It  Is  contended  that  the  district  attorney 
never  should  have  been  allowed  to  make 
the  remarks  mentioned  in  the  fwegolng 
statement;  that  the  accused  was  greatly 
prejudiced  1^  them;*  that  the  giving  of  the 
Instruction  requested  by  the  counsel  for  the 
accused  did  not  cure  the  error.  Certainly, 
the  glvli^  of  such  Instmctlon  in  the  very 
language  requested  cannot  he  assigned  as 
error.  Besides,  the  court  charged  the  Jury, 
In  the  same  connection,  strongly  condemna- 
tory of  the  remarks  of  tiie  district  attorney, 
as  thdlcated  In  the  statement,  and  then,  on 
giving  the  Instruction,  added:  "On  the  con- 
trary, you  must  studiously  disregard  them, 
and  dismiss  them  from  your  minds."  We  do 
not  think  the  court  was  required  to  say 
more.  It  does  not  appear  that  the  court  was 
requested  to  say  more.  It  will  not  be  claim- 
ed that  the  trial  could  proceed  no  further 
after  the  makli^  of  such  remarks.  Besides, 
It  appears  from  the  record  that  the  counsel 
for  the  accused  had  previously,  In  his  argu- 
ment gone  outside  of  the  record,  and  talked 
about  other  cases;  and  what  the  district  at- 
torney said  was  by  way  of  reply.  As  said 
in  another  case:  "Counsel  necessarily  have  * 
a  broad  latitude.  Where  counsel  on  one  side 
transcend  their  privilege,  counsel  on  the  oth- 
er side  may,  without  Jeopardizing  their  case, 
follow  them,  and  indulge  in  proper  com- 
ments upon  the  same  matter.  Hoffmann 
v.  State,  es  Wis.  46,  26  K.  W.  110.  This  Is 
substantially  what  Is  claimed  to  have  been 
done  here.  The  trial  Judge  la  necessarily 
fiamlllar  with  all  such  facts  and  circum- 
stances, as  well  as  all  shades  of  the  evi- 
dence. He  must  necessarily  have  a  broad 
discretion  In  such  matters.  Santry  v.  State, 
67  Wis.  67,  30  N.  W.  22G.  Error  is  not  to 
be  presumed  In  such  a  case.  If  counsel 
abuse  their  prWilege,  or  the  trial  court  Its 
discretion,  It  should  be  made  to  appear  af- 
firmatively by  Incorporating  an  essential 
facts  and  circumstances  showing  It  In  the 
record.  Hoffmann  v.  State,  supra.  We  can- 
not say  from  this  record  that  there  was  anj- 
such  abuse  of  privilege  or  discretion."  Ba- 
ker V.  State,  69  Wis.  41,  33  N.  W.  52.  To  the 
same  effect:  Smith  v.  NIppert.  79  WIk  139, 
140,  48  N.  W.  253,  and  cases  there  cited; 
Laue  V.  City  of  Madison,  86  Wis.  462,  67  N. 
W.  03.  No  other  error  Is  assigned.  The 
Judgment  of  the  municipal  court  for  Mil- 
waukee county  is  affirmed. 
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BIOKLB  v.  WOLF. 
^Supreme  Court  of  Wiscooain.   Nov.  8,  1805.) 

TkIAL— IS3TRL'CTION'— PkOVIXCB  OF  JOBT— HARM- 
LESS Error. 

1.  It  1*  errot  to  lostrnct  that  where  two ' 
witnoBBea  directly  coatradict  each  other  the  evi- 
dence ia  balaDceil.  unless  there  is  some  other  cir- 

oum^tnnce  in  eTidcuce  corroborating  one  side  or 
the  other. 

2.  Where  the  trial  court  granted  a  new 
ti-ial  for  such  error  the  order  will  not  be  set 
aside  on  the  ground  that  the  error  was  harmless 
hecnuse  the  court  subseqnently  instructed  that 
two  witnesses  did  not  necessarily  outweigh  one, 
and  that  the  jury  should,  in  determining  the  credi- 
Ulity  of  a  wituess,  consider  all  the  circumstan- 
ce! snrroundlDg  taim. 

Appeal  from  circuit  court,  Waukesha  coun- 
ty;  A.  Scott  Sloan,  Judge. 

Action  by  Max  S.  Sickle  against  John  W. 
Wolf.  From  an  order  granting  plaintiff  a 
new  trial,  defendant  appeals.    AfUrmed. . 

Action  to  recover  a  balance  alleged  to  be 
due  upon  settlement  of  account.  The  plain- 
tiff is  a  cigar  manufacturer,  and  the  defend* 
ant  was  his  traveling  salesman  for  several 
years  prior  to  July  26,  1893.  The  plaintiff 
claimed  that  the  defendant's  salai-y  was  $1,- 
200  per  year,  and  that,  when  he  ceased  to 
travel  for  plaintifC,  defendant  had  collected 
money  owing  plaintifT,  in  excess  of  his  sal- 
ai-y,  amounting  to  $489.95.  The  defendant, 
on  the  other  hand,  claimed  that  his  salary 
after  January  1,  1801,  was  $1,500  pei-  year, 
and  that  when  he  <Bilt  plalntlfTs  employ 
there  was  $287.05  due  him  from  the  plaintiff, 
which  he  clahned  to  recover  as  a  counter- 
claim Id  the  action.  In  charging  the  Jury 
the  circuit  Judge,  after  stating  that  the  par- 
ties directly  contradicted  each  other  on  the 
question  as  to  the  umount  of  defendant's  sal- 
ary, proceeded  as  follows:  "Now,  If  tliose 
two  witnesses  were  the  only  witnesses  In  the 
case  the  plaintiff  would  fail  to  make  out  his 
case,  because  the  mle  of  law  is  that  the 
plaintiff  has  the  afflrmatlve  of  the  Issue,  and 
must  make  out  his  case  by  what  Is  called  a 
preponderance  of  the  testimony;  that  Is,  the 
greater  weight  of  the  testimony.  So  that 
when  the  two  parties  directly  contradict  each 
other  In  regard  to  the  main  facts  In  the  case 
the  evidence  Is  balanced,  unless  there  Is  some 
other  witness  or  some  other  circumstance 
shown  by  the  evidence  which  will  enable  yon 
to  judge  upon  which  side  the  real  truth  of  the 
matter  Is."  Due  exception  was  taken  to  this 
part  of  the  charge  by  the  plaintiff.  Subse- 
quently the  circuit  Judge  further  charged  In 
substance  that  two  witnesses  did  not  neces- 
aarlly  outweigh  one;  that  the  jury  are  to 
weigh 'the  testimony  and  all  the  sun-ounding 
clrcumstaDces  which  throw  any  light  on  the 
cose;  that  they  were  not  always  bound  to 
believe  what  a  witness  testified  to;  that  they 
were  to  observe  the  manner  of  a  witness,  his 
Interest  In  the  event,  his  apparent  candor, 
his  knowledge,  the  reasonableness  and  prob- 


ability of  his  story,  and  tben  apply  their 
Judgment  and  determfoe  on  which  side  the 
preponderance  of  testimony  fa.  The  Joiy  re- 
turned a  verdict  for  the  defeodant.  with  dam- 
ages assessed  at  $2G4.84.  The  plaintiff  mov- 
ed to  set  aside  the  verdict  and  fbr  a  new  trial, 
on  several  grounds,  and  the  court  granted  the 
motion  on  the  sole  ground  "of  erroaeoiu  in- 
structions given  by  the  court  to  the  Jury  on 
the  trial."  From  this  order  the  defendant 
appealed. 

Ryan  &  Merton,  for  appellant.  T.  I~ 
Cleary.  for  respondent 

WINSLOW,  J.  (after  stathig  the  facts).  In 
this  case  there  was  a  sharp  conflict  between 
the  testimony  of  the  plaintiff  and  that  of  the 
defendant  as  to  the  terms  of  the  contract  of 
service.  Outside  of  the  testimony  of  these 
two  wltness-is  there  was  no  testimony  save 
that  of  the  plaintiff's  bookkeeper,  who  tes- 
tified to  some  implied  admissions  of  the 
defendant.  When  the  circuit  judge  said  to 
the  jury  In  substance  that  when  two  'wit- 
nesses directly  contradict  each  other  the  eri- 
dcnce  Is  balanced,  unless  there  Is  some  other 
witness  or  circumstance  in  evidence  corrob- 
orating one  side  or  the  other,  he  was  plainly 
in  en*or.  Mariner  v.  Pettiboue,  14  Wis.  103. 
This  Instruction  took  no  account  of  the  man- 
ner of  the  witness,  his  interest.  Intelligence, 
knowledge  of  facts,  apparent  bias  or  preju- 
dice, or  the  reasonableness  or  probability  of 
his  story,  all  of  which  facts  are  entitled  to  be 
considered  in  judging  where  the  truth  lies 
when  two  witnesses  directly  contradict  each 
other.  This  instruction  in  this  case  was  cer- 
tainly well  calculated  to  mislead  tlie  jury. 
becauBe  there  was  no  witness  who  was  pres- 
ent when  the  contract  of  service  was  made, 
except  the  parties  themselves,  and  they  di- 
i-ectly  contradict  each  other.  This  was  with- 
out doubt  the  view  of  the  circuit  judge  when 
he  granted  a  ne.v  trial,  and  he  certainly  was 
la  a  better  position  than  we  cai)  hope  to  be 
to  determine  the  question. 

It  Is  argued,  however,  that  the  error  was 
corrected  by  subsequent  portions  of  the 
charge,  which  gave  the  right  rule  to  be  used 
in  Judging  of  the  credibility  of  witnesses. 
AVere  the  case  here  on  appeal  from  judgment 
upon  the  verdict,  we  might  not,  perhaps,  dis- 
turb the  Judgment  We  should  examine  the 
whole  charge,  and  If  we  could  say  that  the 
error  was  corrected,  and  that  the  Jury  could 
not  have  been  misled,  we  should  probably 
affirm  the  judgment  Adams  v.  McKay.  63 
Wis.  404,  23  N.  W.  575;  Annas  v.  Railroad 
Co.,  «7  Wis.  46,  30  N.  W.  282.  But  the  trial 
Judge,  in  reviewing  the  case,  has  deliberately 
held  In  effect  that  the  erroneous  Instmctloa 
was  In  his  Judgment  prejudiclid  to  the  plain- 
tiff, and  ws  cannot  say  from  tlae  record  be- 
fore us  that  he  was  wrong.  If  it  was  preju- 
dicial the  phiintlff  should  have  a  new  trlaL 
Order  afhrmed. 
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8TAT1U  T.  FACKLKR. 

(Supreme  Conrt  of  "WiBconrtn.   Not.  8,  1886.) 

COHWITl'TIOSAL   LAW — VaLIBITT    OF    StATDTB  — 

Failueb  to  Fix  Maximum  Ponibhhbnt— 
Larobkt  or  Floatino  Loos — Verdict. 

L  Rev.  St.  i  4449,  making  the  willful  con- 
Tcraion  of  floating  log*  larceny,  and  fixing  the 
Dtiuimum  puniehment,  is  not  void  for  failure  to 
fix  tbe  maximum  punialiment,  anil  the  minimum 
punishment  may  be  inflictc<l  thereunder. 

2.  Under  Hew.  St.  I  4448.  malcing  the  "will- 
ful converaion"  of  floaUng  logs  larceny,  convic- 
tion  miy  be  based  on  a  verdict  omitting  the  word 
"feloniouBly"  theretrom. 

Report  from  circnlt  court,  Marathon  coun- 
ty; Charles.  V.  Bardeen,  Judge. 

Christoph  Fackler  was  convicted  of  lar- 
ceny of  floating  logs.  Case  reported  to  the 
supreme  court. 

This  was  a  prosecution  for  larceny  of 
floating  logs,  under  Rev.  St.  S  4449.  The  In- 
fortuation  charged  that  the  defendant  did 
"unlawfully,  willfully,  and  feloniously  take, 
carry  away,  and  convert  to  his  own  use" 
certain  logs.  By  the  verdict  the  defendant 
was  found  guilty  of  having  "willfully  taken 
and  converted  to  his  own  use"  10  of  the 
logs  mentioned  in  the  Information.  Before 
sentence,  and  at  the  request  of  the  defend- 
ant, the  circuit  Judge  reported  the  case  to 
this  court  for  decision  upon  the  following 
questions:  (1)  Can  the  defendant  l>e  law- 
fully convicted  and  sentenced  under  section 
4449  as  amended,  when  the  verdict  of  the 
Jui7  does  not  find  that  such  taking  and  con- 
verslon  was  done  with  a  felonious  Intent? 
(2)  This  prosecution  being  for  the  first  of- 
fense, and  said  section  4449  only  making 
provision  for  the  minimum  penalty  In  case 
of  conviction,  and  no  limit  being  fixed  as  ^ 
the  amount  of  fine  the  court  may  impose,  or 
the  duration  of  imprisonment,  can  the  de- 
fendant be  lawfully  convicted  and  sentenced 
thereunder?  (3)  Said  section  4449  prescrib- 
ing that  upon  conviction  the  defendant  shall 
be  punished  by  both  fine  and  Imprisonment, 
without  limit.  Is  It  not  void  as  being  unrea- 
sonable, excessive,  and  Indefinite? 

W.  H.  Mylrea,  Atty.  Gen.,  for  the  State. 
Otto  Kruecer,  for  appellee. 

WINSLOW,  J.  (after  stating  the  facts). 
Section  4449,  Rev.  St,  makes  the  willful  con- 
version of  floating  or  stranded  logs  larceny, 
and  provides  a  minimum  punishment  for  the 
first  offense.  Is  it  void  because  It  does  not 
fix  a  maximum  penalty  or  limit  to  the  pun- 
ishment? We  think  not.  Conceding  that 
the  act  on  Its  face  pui-ports  to  authorize  an 
unlimited  fine  and  a  life  imprisonment,  and 
that  such  punishment  would  be  In  violation 
Of  section  6  of  article  1  of  the  constitution, 
prohibiting  excessive  fines  and  cruel  and 
unusual  punishments,  still  it  must  be  held 
that  the  balance  of  the  statute,  which 
creates  the  offrass  and  fixes  tlie  miDimum 


punishment  is  perfectly  valid,  and  that  sen- 
tence may  be  pronounced  under  tt.  The 
Told  parts  and  the  ralld  parts  axe  Independ- 
ent. They  do  not  depend  on  each  other,  nor 
Is  one  the  condition,  consideration,  or  com- 
peosatlim  for  the  other,  so  as  to  justify  the 
belief  that  the  legislature  intended  that  If 
all  could  not  be  carried  Into  effect  novie 
should  be.  State  v.  Williams,  77  Mo.  310; 
Warren  t.  Mayor,  etc.,  2  Gray,  Bi.  The  con- 
tention that  the  statute  la  too  vague  and  In- 
definite to  be  enforced  is  met  by  similar  con- 
siderations. The  minimum  punishment  Is 
prescribed,  and  It  Is  fixed  and  certain,  and 
may  unquestionably  be  inflicted,  whatever 
the  conclusion  as  to  the  power  to  Inflict  any 
greater  punishment.  So  we  hold  tbe  law 
entirely  valid  as  a  basis  for  the  Infliction  of 
tbe  minimum  punishment,  and  hence  such  a 
punishment  can,  upon  a  VBlld  conviction,  be 
lmi>osed  under  IL  These  conclusions  com- 
pletely answer  the  second  and  third  ques- 
tions submitted  by  the  circuit  judge,  and  in 
strictness  it  Is  not  necessary  to  go  farther 
and  decide  whether  any  greater  sentence 
than  the  mlnlmnm  named  in  the  etatiit«  may 
be  Imposed.  However,  we  feel  Justlfled  in 
expressing  very  sertons  doubt  upon  that 
question.  It  seems  probable,  from  the  his- 
tory of  the  legislation  of  which  section  4-149 
is  the  result,  that  It  was  expected  that  the 
maximum  penalties  for  larceny  under  sec* 
tlon  4415,  Rev.  St.  would  constitute  the 
maximum  penalties  for  offenses  of  this  na- 
ture, and  that  for  this  purpose  tbe  two  sec- 
tions were  to  be  read  and  construed  togeth- 
er. Tbe  dlflScnltlei  of  any  such  construction 
win  be  apparent  to  any  one  making  the  at- 
tempt Nor  can  It  be  held  that  the  provi- 
sions of  section  4635,  Rer.  8t,  apply  to  tlte 
offense  In  question,  because  a  punishment  Is 
prescribed  by  section  4449.  In  view  of  the 
manifest  uncertainty  and  doubt  surrounding 
the  question,  we  feel  Justifled  in  assuming 
that  the  trial  courts,  when  called  on  to  ad- 
minister this  statute,  will  not  attempt  to  in- 
flict any  greater  sentence  than  the  one 
named  In  It. 

The  question  whether  tbe  defendant  can 
be  lawfully  sentenced  under  a  verdict  which 
does  not  find  a  felonious  intent  must  be  an- 
swered In  the  affirmative.  The  verdict 
found  that  the  conversion  was  willful,  and 
this  Is  the  only  Intent  which  the  statute  re- 
quires. This  Is  not  a  prosecution  for  a  com- 
mon-law felony,  for  no  such  act  as  that  pro- 
hibited by  this  statute  was  larceny  at  com- 
mon law.  Nor  Is  it  a  prosecution  for  a  stat- 
utory felony,  because  the  statute  neither  ex- 
pressly nor  by  Implication  denominates  It  a 
felooy.  The  word  "feloniously"  la  therefore 
not  necessary  lu  the  ioformatiou,  aaid  conse- 
quently it  Is  not  necessary  in  the  verdict. 

The  first  and  second  questions  submitted 
are  answered  In  tlie  afflrmatlve,  and  the  third 
question  In  the  n^tiva^   It  Is  lo  ordered. 
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THOBMKB     FIEDLER  et  aL 

(Supreme  Oonrt  of  Wiaconain.   Not.  8,  1895.) 

DrAINAOB— BUBMBXT  IIT  DiTOH— FaHOL  LiOBHM 

— BBToo&noir— Spioivio  TrnxtovoiAsam 
— IjAoass. 

1.  Ad  essement  in  acotber'B  land  for  drain- 
age porposes  cannot  be  created  by  parol. 

2.  An  executed  parol  license  to  use  another's 
land  for  drainage  purposes  Is  revocable. 

3.  The  fact  that  an  executed  parol  license  to 
nse  another's  land  was  based  on  a  valuable 
consideration  will  not  render  it  irroTOcable. 

4.  Tite  fact  that  expenditures  have  been 
made  under  an  execnted  parol  license  to  use  an- 
otber*B  land  for  drainage  purposes  will  not  ren- 
der  it  irrevocable. 

6.  The  use  of  a  ditch  on  another's  land  un- 
der a  parol  license  cannot  ripen  into  title  by  pre- 
scription until  the  revocation  of  the  license. 

6.  Eguitr  will  not  decree  specific  performance 
of  an  oral  contract  for  the  use  of  a  ditch  thioagh 
defendants'  land  where  tbeduratbnof  the  license 
is  material  and  is  in  doubt 

7.  Where  plaintiff,  who  had  the  right  hy 

Jiarol  agreement  to  uae  a  drainage  ditch  over 
lefcndants'  land,  acquiesced  for  16  years  in  the 
closing  thereof  by  defendants,  vpedfie  perform- 
ance is  barred. 

Appeal  from  Waukesha  county  court;  H.  S. 
QrlBWold.  Judge. 

Action  by  Albert  Tlioemke  against  Hlduel 
Fiedler  and  another  for  a  mandatory  injunc- 
tion to  compel  the  removal  of  obstructioDB  In 
a  drainage  ditch.  From  a  Judgment  of  dis- 
missal, plaintiff  ai^Kalfl.  Affirmed. 

The  plaintiff  Is  the  owner  of  the  B.  ^  of 
the  N.  W.  )4  of  section  No.  82  In  township 
No.  7  N..  of  range  No.  17  E.  In  185S  these 
in-emises  were  owned  by  one  Johan  Falkhelm- 
er,  who  conveyed  them  to  the  plalntlft  In  1874. 
The  defendant  Fred  G.  Fiedler  is  the  owner 
of  the  S.  W.  ^  of  the  said  N.  W.  ^  In  186S 
these  premises  were  owned  by  the  defend* 
ant  Michael  Fiedler,  who  conveyed  than  to 
the  defendant  Fred  C.  Fiedler  In  1893.  One 
Caspar  Shelhom  owned  the  W.  of  tbe  8. 
W.  ^4  of  said  section.  In  the  year  1859  the 
[>er8on8  owning  tbe  said  several  tracts  of  land 
desired  to  construct  a  main  dltcb  upon  Stael- 
hotn's  land,  through  which  an  th^  lands 
could  be  drained.  There  was  already  a  ditch 
upon  Michael  Fiedler's  land,  which  needed 
only  to  be  opened  Into  the  proposed  new  ditch 
on  Shelhom's  land.  Then  was  a  marsh  or 
pond  hole  on  Falkhdmer's  land,  which  conld 
be  connected  with  the  dltcb  already  on  liled- 
ler>s  land  by  a  lateral  dltdi.  So  it  was  agreed 
that  Falkhelmer  should  pay  one-fourth  of  the 
expense  of  making  the  ditch  upon  Shelhom's 
land,  and  should  bare  the  right  to  make  and 
maintain  a  ditch  aooss  Fiedler's  land  to  drain 
bis  pond  bole  into  FlecUer*!  ditch.  This  agtee- 
ment  was  oral  merely,  and  was  never  redticed 
to  writing.  But  tt  was  carried  out  by  all  the 
parties.  Falkbelmer  paid  one-fointh  of  the  ex- 
pense of  making  the  ditch  on  Shelbwn's  land, 
and  made  bis  dltcb  across  Fledlfiar*s  land.  TidB 
dhdi  was  opoi  by  Falkbelmer  and  tbe 
plaintlfr  nntU  tbe  year  1878,  when  Fiedler 
doaed      against  the  protest  of  the  plaintiff, 


and  it  has  ever  since  remained  dosed.  TUs 
action  la  for  a  mandatoi7  lajtmetkm  requiring 
the  dfifendanta  to  reopm  tbe  ditch,  and  for 
damages.  There  was  a  finding  and  Judgmeu 
for  the  defendants,  fnun  which  t3ie  ^alntifl 
appeals. 

Ryan  &  Merton,  fbr  appellant  George  W. 
Bird,  for  respondents. 

NEWMAN,  J.  (after  stating  the  facts).  Tbe 
OTal  agreement  under  wbicb  the  ditch  across 
the  defendants*  land  was  made  did  not  create 
an  easement  In  the  lands.  An  easanent  la  a 
permanent  Interest  In  tbe  lands  of  another, 
with  a  right  to  enjoy  It  fully  and  without  ob- 
struction. Such  an  interest  cannot  be  created 
by  paroL  It  can  be  created  only  by  a  deed 
In  writing,  or  by  prescription.  But  this  sgree- 
ment  did  have  tbe  effect  of  a  parol  license. 
A  license  creates  no  estate  in  lands.  It  la  a 
bare  authority  to  do  a  certain  act  or  series  et 
acts  upon  the  lands  of  another.  It  Is  a  pa- 
Bonal  right,  and  la  not  assignable.  It  Is  gone 
if  the  owner  of  the  land  who  gives  tbe  license 
transfers  his  title  to  another,  or  If  either  party 
die.  So  long  as  a  parol  license  renialua  execu- 
tory It  may  be  revoked  at  pleasure.  So  an 
executed  parol  license,  under  which  some  es- 
tate or  Interest  In  tbe  land  would  pass,  Is  rev- 
ocable Otherwise  title  would  pass  without 
a  written  conveyance,  "In  the  teeth  oi  the  stat- 
ute of  frauds."  Nor  Is  such  a  license  made 
irrevocable  by  tbe  fact  that  a  valuaUe  con- 
sideration is  paid  for  It,  or  because  expendi- 
tures have  been  made  on  the  faith  of  it.  None 
of  these  propoKltioiis  are  flnubtftil.  upon  the  au- 
thorittuH.  Wnsbb.  Eiiwm.  (4th  Ed.)  28,  431,  par. 
14;  6  Am.  &  Eng.  Enc  Law,  141,  and  cases 
ctted  In  note  3;  Hazleton  v.  IMitnam,  3  Pin. 
107;  French  v.  Owen,  2  Wis.  250;  Clute  r. 
Carr,  20  Wla.  531;  Lockhart  v.  Gelr,  &4  Wis. 
133,  11  N.  W.  245;  Jobnsou  v.  SkUman,  29 
Minn.  95,  12  N.  W.  149;  Olson  v.  Ralboad 
Co.,  38  Minn.  470,  3S  N.  W.  490;  Minneapolis 
Mill  Co.  V.  Minneapolis  &  St  U  Ry.  Ca,  51 
Minn.  301,  53  N.  W.  639;  Woodward  r.  Seely, 
H  111.  157;  Wiseman  v.  Luckslnger,  84  N.  T. 
31;  Cronkhlte  v.  Cronkhite,  94  N.  Y.  823; 
Eckerson  v.  Crippen,  110  N.  T.  685,  18  N. 
E.  443;  White  v.  RaUway  Co.,  139  M.  Y.  19, 
34  N.  B.  887. 

Nor  could  tb^  use  of  tbe  dltdi  ripen  Into  an 
casemoit  by  prescription,  by  adverae  nae,  so 
long  as  tbe  use  exists  and  ia  exerdaed  under 
tbe  license.  For  in  that  case  It  Is  pennlsslTe 
and  not  adrove.  Cronkhlte  t.  Oronkblte, 
Biqira;  Wiseman  t.  Lockslnger.  aiqira.  Tbe 
use  can  become  Adverse  only  after  revocation. 
Eckerson  v.  Crippen,  supra. 

Nor  can  the  parol  agreement  be  enforced  tai 
equity  tqr  way  of  qpedflc  perftnmance^  nie 
terms  of  the  contract  between  Falkbelmer  and 
Fiedler  req;»ectlng  tbe  dltdi  are  unknown,  ei- 
cept  that  Falkbelmer  was  to  have  the  priv- 
ilege of  draining  hla  lands  throngb  aodi  dHA 
across  Fiedler's  lands.   Tbe  case  la  entirely 
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ban  of  erfdence  rtwwlng  whether  such  prir- 
llege  was  Intended  to  be  perpetual  w  limited 
In  duration.  It  la  well  settled  that  a  court  of 
equity  wUl  not  enforce  qtedflc  performance  of 
a  parol  agreement  to  conirey  lands,  or  an  Inter- 
eat  In  lands,  when  any  of  the  euentlal  terms 
of  the  agreement  are  left  In  doubt  Hazleton 
T.  Putnam,  snpca;  Knoll  t.  Harvey.  19  Wis. 
99;  Combs  t.  Scott,  Tft  Wis.  662,  46  N.  W. 
532;  SchmeUng  t.  Kriesel,  46  Wis.  826;  Eckel 
T.  Bostwlck,  88  Wis.  408,  00  N.  W.  784.  Nor 
unless  the  party  entitled  mores  promptly.  The 
license  was  teroked  In  1878.  During  all  the 
time  since  the  plaintiff  has  delayed  bringing 
Us  action  to  enforce  spedflc  performance.  It 
Is  wen  settled  that  laches  or  onreasonsble  de- 
lay hi  bringing  suit  will  defeat  an  action  for 
specific  "performance  of  a  contract  GMnfas  t. 
Scott  supra,  and  cases  cited  on  page  668,  76 
Wis.,  page  632.  46  N.  W.;  Rogers  t.  Van 
Nortwick,  87  Wis.  414,  68  N.  W*  767.  Where 
one  party  gives  notice  to  the  other  that  he  will 
not  perform  It,  acquiescence  In  thla  the 
other  party  (not  being  In  possesskm),  by  a 
comparatlTely  bitef  delay  hi  enforcing  his  ti^t 
by  an  appeal  to  the  coarts^  irill  be  a  bar. 
McDermkl  t.  McGregor,  21  Minn.  Ill;  Simp- 
son V.  Atkhuon,  39  Minn.  288,  89  N.  W.  828; 
Etostman  t.  Phmer,  46  N.  B.  404. 

There  Is  no  ground  upon  which  the  plalntUTs 
action  can  be  snsmlned.  The  judgment  of  the 
county  court  ct  Waukesha  county  la  atDrmed. 


SE3IXERS  T.  FIRST  PRESBTTBRIAN 
CHURCH  OF  WEST  StTPE* 
BIOR  et  aL 
{Supreme  Court  of  Wiaconsiii.   Not.  8,  1886.) 
KaoBAXiCB'  Libs B—PRocEBni SOB  to  Fohbclosb— ' 
PuuDisa— Ab8iq!Imbrt  roK  Bbsbvit 

OF  CHBDItOM. 

An  allegation  that  a  certain  person  "was 
duly  appointed  assignee"  of  a  certain  firm,  "and 
thereafter  duly  qualified  as  such  assigiiee.  and 
entered  into  the  discharge  of  his  tmst"  cannot 
be  considered  as  an  allegation  that  the  finn  made 
an  assignment  to  him  for  the  benefit  of  its  credit* 
ors. 

Appeal  tram  superior  court,  Douglas  county; 
Charles  Smith,  Judge. 

Action  by  Nelson  Sellers  against  the  First 
Prest^erlan  Church  of  West  Superior  and 
others  to  foredose  a  mechanic's  lien.  A  gen- 
eral demurrer  to  the  complaint  was  sustained, 
and  plaintiff  appeals.  Affirmed. 

J.  B.  Arnold,  for  appellant  Reed,  Grace. 
Rock  &  Reed  and  Boss,  Dwyer  ft  Hanitcb,  for 
respondents..- 

WlNStiOW,  I.  This  Is  an  action  to  fore- 
close a  mechanic's  H&a  upon  the  defendants* 
cbuTch  building,  brought  by  the  plaintiff,  who 
claims  to  own  the  dalm  tar  Hen  by  Tlrtoe  of 
an  assignment  from  the  original  contractor. 
The  cbilm  was  the  property  of  William  A.  Bayd 
&  Co.,  and  the  allegations  which  are  relied  on 
to  show  that  the  claim  was  assigned  to  the 
plaintiff  are  as  followa:  "That  on  the  18th  day 


of  Augni^  1892,  BL  A.  Arnold  was  didy  ap> 
pointed  aaalgnee  of  W.  A.  Bi^  ft  Co.,  and 
thereafter  duly  qualified  as  such  assignee,  and 
altered  into  the  dlsChatge  of  his  trust;"  and 
that  thereafter  the  said  Arnold,  as  such  as- 
signee, duly  sold,  assigned,  and  trsnsferred  the 
claim  In  question  to  the  plalntllC  A  general 
dunorrer  to  the  complaint  was  sustained  aa 
the  ground  that  the  complaint  does  not  show 
any  assignment  of  the  claim  to  the  jtofn- 
tlff.  The  ruling  was  plainly  tight  The 
aDegaUon  that  Arnold  was  appointed  assignee 
ot  the  firm  ct  -Boyd  ft  Ca,  and  qualified 
as  such,  cannot  be  considered  as  an  allega- 
tion that  Boyd  ft  Ga  made  a  general  asslgn- 
ment  to  AttMld  for  the  benefit  of  creditors. 
We  may  guess  that  this  Is  what  the  pleader 
meant,  but  the  pleading  does  not  say  so.  No 
TOluntary  assignment  for  the  benefit  of  cred- 
itors being  alleged.  It  Is  dear  that  the  tread- 
ing nowhere  alleges,  either  directly  or  Im- 
plication, that  Boyd  ft  Go.  ever  asMgned  this 
claim  to  any  one.  Such  an  allegation  was 
essential,  and  Its  absence  Is  ftttal  to  the  com- 
VlaSaL  RefT.  St  |  8322.  Order  afllrmed. 


HARNBT  et  at  T.  BURHANS. 
(Supreme  Conrt  of  Wisconsin.  Nor.  8,  1896.) 

AOBSSHBRT  RbLATITTO  TO  IiASD— StJVnciBKCr  Of 

Ubhorasddh— Statctb  or  Phauds— 
SPBcirio  PBRroRUANoe, 

1.  A  writing  signed  by  defendant,  and  re- 
citing: "Received  of  J.  B.  $300,  paid  acme  days 
since,  and  Sl,900,  this  27th  day  June,  1890,  on 
lots  481,  483,  485,  4S7.  on  6th  St,  Ely  Add. 
to  Superior.  Deed  made  to  be  delivered  and 
grantee  named.  A  mort  for  ¥3,800,  1  and  2  at 
8  per  cent,"— is  insufficient  as  a  memorandum  of 
a  contract  to  convey  land. 

2.  Payment  of  part  of  the  price,  with  pay- 
ment of  taxes,  and  a  listing  of  the  land  with  real- 
estate  agents  for  sale,  is  not  such  part  perform- 
ance fls  will  warrant  specific  performance  of  such 
agreement. 

3.  Such  memorandum  did  not  create  the  re- 
lation of  principal  and  agent 

Appeal  from  supetlor  court,  Douglas  coun- 
ty; E.  B.  Bundy.  Judge. 

Action  by  WlUIam  H.  Hsaoey  and  anoUwr 
against  Ira  W.  Burhans.  From  a  Judgment 
dismissing  the  complaint;  plahitlChi  appeal. 
Reversed. 

This  is  an  action  to  recover  money  paid  un- 
der a  contract  dalmed  by  idatntlfl  to  be  t<M 
under  the  statute  of  frauds.  The  trial  court 
found  as  facts  that  a  contract  In  writing  was 
entered  Into  between  the  parties  on  the  17tb 
day  ct  June,  1800,  whereby  plainttffiB  agreed 
to  purchase  of  defendant  and  defendant 
agreed  to  seU  to  plalntUb,  certain  real  es- 
tate described,  for  the  sum  of  16,000,  92,200 
to  be  paid  down,  and  the  balance  to  be  se- 
cured by  a  mortgage  on  the  pn^ierty;  that 
thereafter,  on  the  27th  day  of  June,  18B0, 
such  contract  bf  mutual  agreement,  was 
abandoned,  and  a  new  contract  was  made, 
resting  partly  in  parol  and  parOy  in  writ- 
ing. The  written  part  the  trial  judge  at- 
tempted to  set  out  In  the  flndlnga,  but  failed 
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to  do  so  correctly.  The  following  Is  a  cor- 
rect copy  of  such  wrltli^:  "Received  of  John 
Breuiian  $300,  paid  some  days  since,  and 
$l,90(f,  tills  27th  day  June,  1890,  on  lota  481, 
483,  48S,  487.  on  5th  St.,  Bly  Add.  to  Superior. 
I>ecd  made  to  be  delivered  and  grantee 
named.  A  mort  for  (3,800,  1  and  2  at  8  per 
cent.  1.  W.  Burhana."  After  the  laat-men- 
tloned  agreement  was  made,  defendant  did 
not  exercise  any  acts  of  ownersliip  over  the 
real  estate  described,  bnt  plaintiffs  did  erer- 
irlse  Buch  acts  by  paying  taxes,  and  by  list- 
ing the  property  for  sale  with  real-estate 
agents,  naml^  a  inlce  exceeding  $G,000.  The 
property  was  vacant  and  unimproved,  and 
not  at  any  time  in  the  actual  occupfttkn  »f 
plaintiffs,  and  they  did  not  exerdae  any  con- 
trol over  the  same,  except  as  before  stated. 
I'rlor  to  the  bringing  of  this  action,  plaintiffs 
demanded  a  retarn  ot  the  $2,200  paid  down 
on  tlie  agreement,  and  menticmed  In  the  mem- 
orandnm.  on  the  ground  that  the  contract  was 
for  the  sale  of  an  interest  In  real  estate,  and, 
aa  such,  void  under  the  statute  of  frauds, 
for  want  of  any  sufficient  memorandum  tn 
n'ritlng  expressing  the  consideration,  and  sub- 
scribed by  the  party  by  whom  such  sale  was 
to  be  made,  or  by  bis  lawfully  authorized 
iigent,  pursuant  to  section  2304,  Bev.  St  Tbe 
trial  court  held  that,  If  tbe  agreemmt  of 
Jime  27,  1800,  was  a  contract  for  the  sale  of 
land,  and  void  at  Its  inception,  under  tbe 
statute  of  frauds,  there  bad  been  a  sufficient 
performance  on  tbe  part  of  the  plalntifta  to 
take  it  out  of  the  statute,  but  that  it  was 
In  fact  a  mere  agreement,  creating  the  rda- 
tlon  of  principal  and  agent  bet\veen  the  par- 
ties under  It;  that  plaintiffs  were  granted 
the  right  to  sell  the  land  as  agents  for  tbe 
defendant,  and  to  have,  as  a  commission  on 
the  sale,  the  eccess  obtained  over  |G,00(^  and 
interest  on  $3,800  from  the  date  of  the  agree- 
ment, June  27,  1890.  Judgment  wfts  accord- 
ingly rendered  in  defendant's  favor,  dismiss- 
ing the  complaint,  and  for  costs,  from  which 
judgment  this  appeal  waa  biken,  and  appro- 
priate exceptions  preserved  tn  the  record  to 
presmt  the  questions  here  considered. 

McHugh,  Lyons  &  Mcintosh  and  A.  L.  San- 
bom,  for  appellants.  Knowles,  Dickinson, 
Buchanan,  Graham  &  Wilson,  for  respondent. 

MARftllALT^.  J.  (after  stating  the  facts)- 
It  Is  perfectly  plain  that  the  trial  court  did 
not  consider  the  memOTandnm  sufficient  to 
satisfly  the  statute  of  frauds,  though  he  did 
not  so  distinctly  find,  but  that  Is  clearly  the 
effect  of  his  findings,  with  which  we  concur. 
Obvionsly,  the  wrlttoi  memorandnm  was  in- 
Rufflcient  In  several  material  pnrttonlars.  It 
is  not  necessary  that  the  memorandum  ahculd 
contain  all  the  parts  of  tbe  contract,  or  be 
formaL  No  matter  how  bungllngly  it  may  be 
drawn.  It  win  satisfy  the  statute  of  frauds  if 
it  contains  all  the  essential  terms  of  the  eon- 
tract,  eitlier  by  Its  terms  or  by  reference  to 


other  writings,  so  that  it  will  not  be  neces- 
8ar7  to  resort  to  parol  evidence  to  explain  It 
It  must  be  definite  In  respect  to  the  intention 
of  tbe  parties,  who  they  are,  tbeir  relation 
one  to  tbe  other,  who  is  the  seller,  who  tbe 
buyw,  the  property,  the  price,  and  the  terms 
of  payment.  This  is  too  well  established  to 
need  aoth<»^tles  in  support  of  it;  and.  test- 
ed by  the  rule  thus  stated,  the  imperfections 
of  the  memorandum  are  quite  apparoit 

We  are  unable  to  concur  in  tbe  ctmclusloa 
of  the  learned  trial  Judge  that  the  flacts  dis- 
closed by  the  evidence,  and  mentioned  in  the 
findings,  are  sufiiclent  to  take  the  case  out 
of  the  statute.  It  was  early  decided  by  this 
court  (Smith  v.  Finch,  8  Wis.  24C)  that  tbe 
full  payment  of  tbe  purchase  mimey  la  not 
sufficient  to  take  a  case  out  of  tbe  statute. 
BO  that  specific  performance  will  be  decreed, 
unless  accompanied  by  actual  possession,  or 
some  act  wberel^  the  vendee  has  rec^red 
an  injury  for  which  a  court  of  law  cannoi 
give  a  complete  remedy.  Such  is  the  effect 
of  tbe  decision,  and  the  same  has  been  re- 
peatedly followed.  Horn  v.  Ludington,  82 
Wis.  73;  Ingles  v.  Patterson,  36  Wis.  SH; 
ThmU  V.  Thrall,  60  Wis.  SOS.  19  N.  W.  353; 
Popp  V.  SwEnke,  68  Wis.  8G4.  SI  N.  W.  91«. 

If  appeUaots  had  brongtat  on  actloat  tor 
spedflc  perflonaance,  obviously  they  wonhl 
have  been  unsuccessful,  upon  tbe  ground 
that  the  contract  was.  In  its  inception,  with- 
in the  statute  of  frauds,  and  that  the  part 
performance  shown  was  Insufficient  to  re- 
lieve It  of  tliat  difficulty,  so  as  to  «iab1e  a 
court  of  equity  to  enforce  it. 

We  are  also  unable  to  agree  with  the 
learned  Judge  In  his  conclusion  that  tbe 
mwnomndum  of  the  contract  betweoi  the 
parties  created  the  ralatlon  of  principal  and 
agent.  In  our  view.  It  la  too  clear  for  argu- 
ment that  the  contract  was  for  the  sale  of 
tbe  land,  or  of  some  Interest  therein,  or  tbe 
creation  of  some  estate  or  Interest  In  land. 
If  the  latter,  it  la  void,  because  such  Interest 
was  not  created  by  deed  or  conveyance  In 
writing,  subscribed  by  the  party  creating  the 
same,  or  by  his  lawful  agent  thereunto  au- 
thorized by  writing  (Rev.  St  I  2302);  if  tbe 
former,  because  the  memorandum  is  lusnffi- 
clent,  under  Id.  {  2304.  Tbe  payment  of 
$2,200  to  the  defendant,  to  be  retained  to  a^ 
ply  on  the  Interest  in  the  land  sold  or  created, 
is  Inconsistent  with.  It  appeara  to  us,  any 
reasonable  theory  that  tbe  parties  contem- 
plated by  the  contract  tbe  mere  creation  of 
the  relation  of  principal  and  agent. 

The  contract  being  void,  the  plalntlfls  sre 
entitled  to  recover  back  the  $2,200  paid,  vfth 
Interest  thereon  fft>m  the  time  of  the  de- 
mand for  its  return,  which,  according  to  the 
evidence,  was  October  6,  1893. 

The  Judgmwt  of  the  superior  conrt  la  re- 
veraed,  and  the  cause  remanded,  with  dlree- 
tltms  to  render  Judgment  In  favor  of  tbe 
plaintiffs,  in  accordance  with  this  opinicn. 
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HARTrORD  T.  NORTHERN  PAO.  R.  CO. 

(Supreme  Court  of  Wisconsin.   Not.  8,  1895.) 

IXJDRT  TO  RaiLUOAD   EmPLOIE— NeOLIGSSCB  OF 

SuPBRHJ  TBS  DENT— Fellow  iSeHVANTS. 

1.  Under  JM\ta  1889,  c.  438  (Sanb.  &  B. 
Add.  St  f  1816a),  declaringr  a  railroad  comtianr 
liable  for  damages  to  an  employ^  caused  b;  tbe 
negligence  of  a  "train  diepatcber,  telegrapb  op- 
erator, superintendent,  yard  master,  conductor  or 
engineer,  or  of  any  other  employe,  who  has  charge 
or  control  of  any  Btatiooary  ai^al,  target  [wint, 
block  or  switch, '  the  word  "Bupertnteiident"  ap- 
plies only  to  one  having  to  do  with  the  move- 
meut  of  trains  un(\  van.  and  docs  not  Include  tbe 
foreman  of  a  repair  shop. 

2.  Where  a  aupeiintendent  goes  outside  bis 
duties,  and  as  a  volunteer  assists  an  employd  to 
do  certain  work,  he  Is,  as  to  such  work,  a  fellow 
servant  of  the  employe. 

Appeal  from  circuit  court,  Waukesha  coun- 
ty; A.  Scott  Sloan,  JudKe. 

ActloD  by  Elizabeth  Hartford,  administra- 
trix, against  the  Northern  Pacific  Railroad 
Company.  Judgment  for  plaintiff.  Defend- 
ant appealB.  Reversed. 

Thia  action  is  for  the  recovery  of  dam- 
ages for  the  alleged  negligent  killing  of  tbe 
deceased,  Hugh  Hartford,  while  he  was  en* 
gaged  In  defendant's  employ  In  its  repair 
shops  at  Waukesha,  Wis.  The  facts  open 
which  It  Is  claimed  defendant  Is  liable  ue 
as  follows:  At  the  time  of  the  occurrence 
the  deceased  was,  and  had  been  for  some 
time  prior  thereto,  a  machinist  employed  In 
the  repair  sliops.  Chartes  W^.  Talt  was  tbe 
foreman  of  the  shops,  whose  duty  It  was  to 
oversee  the  men,  and  see  that  their  work 
was  done  properly.  George  Burdette  was  a 
pit  boss  or  subforeman  In  the  shops,  having 
several  eniployte  working  under  htm,  Includ- 
ing the  deceased  and  an  apprentice  or  ma- 
chinist's helper,  August  Luchtenberger. 
Thei'e  was  a  broken-down  engine  In  the 
shops  to  be  repaired,  and  it  became  neces- 
sary. In  doing  the  work  of  such  repair,  to 
turn  the  center  pair  of  large  drive  wheels, 
on  the  track,  In  order  to  draw  a  pin  that 
fastened  the  side  or  connecting  rod.  Tait 
dli'ected  the  pit  foreman,  Burdette,  to  send 
a  man  to  do  this  work.  Such  work  required 
the  said  center  pair  of  wheels  to  be  slipped 
on  the  track  and  turned  half  way  around. 
Talt  suggested  to  Burdette  to  send  Hartford 
and  Luchtenberger,  which  he  did.  There  is 
evidence  tending  to  show  that  deceased  and 
Tait  were  at  the  engine  together  before 
I>uchteuherger  arrived,  and  that  tbey  tried 
to  slip  the  wheels  on  tbe  trnck;  Hartford, 
using  a  phicb  bar,  applied  to  the  wheels, 
while  Talt  was  In  tbe  cab  putting  on  steam, 
but  they  were  imsuccessful.  Hartford  then 
went  to  get  another  bar,  and  in  the  mean- 
time Luchtenberger  arrived,  and  he  and  Talt 
tried  to  slip  the  wheels;  the  latter  putting 
steam  on  as  before,  while  Luchtenberger  ap- 
plied the  bar,  but  without  success.  Hart- 
ford returned  with  another  bar,  which  be 
put  In  tbe  wheel  where  Luchtenberger  bad 
been  prying  with  bis  bar,  and  the  latter,  by 


Hartford's  direction,  applied  lUs  bar  to  an- 
other part  of  the  wheel.  While  they  were- 
thus  prying,  In  tbe  endeavor  to  slip  the 
wheel,  Talt  again  put  the  steam  on,  and  the 
wheel  then  snddeoly  turned,  cauiriug  tbe- 
side  rod  to  rise  and  strike  Hartford's  bar, 
and  drive  the  end  of  it  against  his  body, 
near  the  heart,  resulting  In  his  death.  At 
the  time  Talt  put  on  the  steam,  as  last  stat- 
ed, it  made  considerable  noise,  so  that  It  was- 
dlstlnctly  heard  by  Luchtenberger,  who 
knew  that  Tait  was  In  tbe  cah,  and  knew, 
from  the  noise  and  otherwise,  that  be  wa» 
putting  on  tbe  steam;  but  it  is  claimed  that 
Hartford  was  unconscious  of  these  facts, 
though,  as  stated,  the  evidence  tends  to- 
show  that  before  he  went  for  the  bar  be 
^  knew  that  Tait  was  in  the  cab,  and  they  to- 
gether had  been  trying  to  slip  the  wlieels, 
by  the  joint  use  of  steam  and  tbe  bar.  It 
was  common  to  thus  apply  the  steam  for 
the  purpose  of  aiding  to  turn  the  wheels  on 
tbe  track,  as  It  was  done  at  the  time  of  the 
occurrence  complained  of. 

Thomas  H.  Gill,  for  appellant.  Ryan  & 
Merton,  for  respondent. 

MARSHALL,  J.  (after  stating  the  facts). 
Under  the  most  favorable  view  that  can  be- 
taken of  this  case,  respondent  Is  not  entitled 
to  recover  unless  the  foreman  of  the  repair 
shops,  Mr.  Talt,  who,  It  Is  claimed,  applied 
the  steam,  was  a  superintendent,  within  the 
^  meaning  of  chapter  438,  Laws  1888  (Sanb. 
&  B.  Ann.  St.  S  1816a).  As  stated.  In  effect, 
by  oounsel  for  respondent,  In  their  printed 
argument,  the  action  was  brought  on  the- 
theoiy  that  Talt  was  sucb  a  superintendent;, 
that  he  was  negligent,  and  that  such  negli- 
gence was  the  proximate  cause  of  the  injury 
which  resulted  in  the  death  of  the  deceased. 
On  that  theory  the  cause  was  tried,  sub- 
mitted to  the  jury,  a  verdict  rendered  In 
plaintiff's  favor,  and  judgment  entered,  from 
which  this  appeal  was  taken.  It  follows 
that,  If  the  construction  given  to  the  act  by 
the  court  below,  upon  which  counsel  relies, 
is  wrong,  then  the  Judgment  is  wrong,  and 
must  be  reversed.  The  act  Is  as  follows: 
"Every  railroad  corporation  doing  bosloess  in- 
this  state  shall  be  liable  for  damages  sus- 
tained by  any  employe  thereof  within  this 
state,  without  contributory  negligence  on  bis 
part,  when  such  damage  is  caused  by  the 
negligence  of  any  train  dispatcher,  telegraph 
operator,  superintendent,  yard  master,  con- 
ductor or  engineer,  or  of  any  other  employe, 
who  has  charge  or  control  of  any  stationary 
signal,  target  point,  block-  or  switch."  Tbe 
question  here  presented  Is  not  what  defini- 
tion the  railroad  company  now  gives  to  tlie 
word  "superintendent,"  or  how  Webster  de- 
fines It,  but  in  what  sense  did  the  legislature 
use  tbe  word  in  the  act  in  question?  To 
properly  determine  such  question,  resort 
must  be  had  to  the  established  rules  for  the 
Judicial  construction  of  statutes.  It  Is  said 
that:  "Tbe  true  rule  is  to  look  at  the  whole- 
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and  every  part  of  the  atattite,  and  the  appar- 
ent Intent  derived  from  the  whole,  to  the 
subject-matter,  to  the  effect  and  consequeD- 
ces,  to  the  reason  and  spirit  of  the  law,  and 
thus  to  ascertain  the  true  meaning  of  the 
legislature,  though  the  meaning  so  ascertain- 
ed conflict  with  the  literal  sense  of  the 
words;  the  sole  object  being  to  discover  and 
give  efiTect  to  the  intention  of  Its  framera.", 
Ogden  V.  Glidden,  9  Wis.  46;  Harrington  v.' 
Smith,  28  Wis.  43;  Town  of  Ryegate  v.  Town 
of  Wardsboro,  30  Vt  740.  Applying  this 
test  to  the  act  In  question.  It  clearly  appears 
tiiat  the  legislative  intent  was  to  provide  a 
remedy  for  the  negligence  of  officers  and  em- 
ployes that  have  to  do  with  the  operating 
department  of  the  road,  the  movement  of 
trains  and  cars.  Each  of  those  speclflcally 
named  fits  persons  that,  as  a  matter  of  com- 
mon knowledge,  are  responsible  for  the 
proper  movement  of  trains  and  cars,  "train 
dispatcher,  telegraph  operator,  superintend- 
ent, yard  master,  condnctor,  or  engineer." 
And  following  these  designations  there  la  the 
general  clause  covering  various  other  per- 
sons engaged  In  the  same  line  of  work,  but 
who  are  not  so  well  and  commonly  known 
by  any  specific  name  applied  to  their  posi- 
tions, "or  of  any  other  employe,  who  has 
charge  or  control  of  any  stationary  signal, 
target  point,  block  or  switch."  Now,  if  such 
was  the  Intent  of  the  framers  of  the  law 
<and  we  think  it  was),  then  the  word  "super- 
intendent" cannot  be  made  to  apply  to  a 
foreman  of  the  repair  shop. 

Again,  It  is  laid  down  as  an  elementary 
principle  in  the  construction  of  statutes  that 
the  common  usage  of  words  at  the  time  of 
the  enactment  Is  a  true  criterion  by  which 
to  determine  their  meaning.  Smith,  St.  & 
Const.  Law,  {  483.  The  reason  of  this  rule 
la  that  what  was  in  the  minds  of  the  fram- 
ers of  the  law  at  the  time  of  Its  enactment, 
their  thoughts,  their  speclflc  intent,  on  the 
subject,  must  be  sought  oat  and  given  effect, 
in  order  to  give  to  the  law  correct  Judicial 
interpretation.  Applying  the  foregoing, 
there  were,  at  the  time  of  the  enactment  of 
the  law  in  question,  and  had  been  for  a  long 
period  of  years  theretofore,  and  have  been 
subsequently,  in  railroad  service  everywhere 
In  this  country,  as  a  matter  of  common 
knowledge,  officers  kuown  as  "superintend- 
ents" In  the  operating  department  of  the 
road;  general  superintendents  of  the  whole 
line,  and  superintendents  of  divisions.  The 
general  duties  of  such  superintendents  are 
intimately  connected  with  the  movement  of 
trains  and  cars.  Now,  it  must  be  presumed 
that  the  legislature  used  the  word  as  It  was 
commonly  used.  They  had  in  mind  the  offi- 
cers of  railroads  to  whom  the  term  was  gen- 
erally applied.  The  position  of  superintend- 
ent in  the  railway  service  is  as  definitely  and 
well  known  as  that  of  train  dispatcher,  tele- 
graph operator,  conductor,  or  engineer.  It 
could  not  be  slncer^y  claimed  that  the  word 
"conductor"  can  be  applied  to  the  foieoian 


of  a  section  gang  or  of  a  bridge  crew,  be- 
cause he  merely  condncts  or  manages  tbe 
work;  or  that  It  can  be  applied  to  any  other 
conductor  than  tbe  one  who  manages  the 
railroad  train;  and  yet  the  act  does  not  bit 
"train  conductor."  It  could  not  be  shicerely 
claimed  that  the  word  "engineer"  can  be  ap- 
plied to  the  engineer  who  locates  tracks  aiid 
does  engineering  work  of  that  kind,  or  who 
runs  some  little  stationary  pumping  eogine. 
or  to  any  one  of  many  other  persons  connect- 
ed with  railroad  service  that  mli^t  properly 
be  called  "engineers";  and  yet  tbe  act  doe* 
not  say  "locomotive  engineer."  And  the  same 
illustration  might  be  given  In  respect  to  each 
of  the  persons  specifically  named  In  the  act 
It  may  thus  be  clearly  seen  that  to  apfdy  tbe 
word  "superintendent"  to  the  mere  fwetnan  of 
a  r^lr  shop  would  be  entirely  Incooslstent 
with  the  obvious  purpose  of  the  act 

Again,  if  it  could  be  held  that  Mr.  Tait 
was  a  superintendent  at  the  time  of  tbe  ac- 
cident, he  was  certainly  not  ei^aged  In  his 
work  as  such  at  the  time  In  question,  bat 
was  merely  assisting  Hartford  and  his  help- 
er to  turn  the  wheels  of  the  engine.  He  va-s 
working  in  a  common  employment  with 
Hartford,  and  as  his  fellow  servant  Stuti 
V.  Armour,  84  Wis.  623,  54  N.  W.  1000.  Tlie 
rule,  in  effect,  is  laid  down  thus:  "Whether 
a  person  Is  to  be  considered  a  vice  principal 
of  another  or  a  coemployA  and  fellow  sen-' 
ant  of  such  other  depends,  not  upon  the  rank 
or  grade  of  such  person,  but  upon  the  work 
then  being  performed  by  such  person  and 
such  other."  So,  in  this  case,  In  order  to 
establish  the  liability  under  tbe  act  of  1S81. 
it  is  necessary,  not  only  to  show  that  tbe 
person  whose  negligence  Is  complained  of 
was  a  superintendent  within  the  meaning 
of  that  act,  but  that  he  was  engaged  in  hi!) 
line  of  work  as  such  at  the  time  of  the  acci- 
dent Here,  according  to  tbe  undisputed 
evidence,  it  was  not  part  of  Mr.  Talt's  duties 
as  a  foreman  of  the  shops  to  do  or  to  have 
anything  to  do  with  the  work  he  and  the  de- 
ceased were  engaged  in  at  the  time  of  tbe  in- 
jury. He  merely  took  hold  as  a  volunteer, 
to  assist  In  doing  the  work.  Hartford,  the 
deceased,  was  really  the  one  In  charge,  and 
they  were,  for  the  time  being.  In  any  view  of 
the  case,  fellow  servants,  and  nothing  more. 
Though  there  is  much  conffict  of  authority 
on  this  subject  in  other  Jurisdictions,  tbe 
rule  here  adopted  has  become  thoroughly  im- 
bedded In  the  Jurisprudence  of  this  Ate; 
as  see  Dwyer  v.  Bxpress  Co.,  82  Wis.  307,  S2 
N.  W.  304;  PefTer  v.  Cutler,  83  Wis.  281.  m 
N.  W.  508;  Stutz  V.  Armour,  supra;  Klif?el 
V.  Manufacturing  Co.,  84  Wis,  148,  63  N.  W. 
1119.  See,  also,  Railway  Co.  v.  Torry  (Art! 
24  S.  W.  244;  Railway  Co.  v.  Schwabbe 
(Tex.  Civ.  App.)  21  S.  W.  706;  Railroad  Co. 
V.  Burton  (Ala.)  12  South.  88;  Railroad  Co. 
V.  Baugh,  149  U.  S.  308,  13  Sup.  Ct  9H 
From  the  foregoing  It  follows  that  the  Jodf;- 
ment  must  be  reversed.  Judgment  reversed, 
and  cause  remanded  for  a  new  triaL 
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NINMAN  T.  8UHB. 
iSaimme  Court  of  WiMoiuin.  Nor.  8,  180B.> 
Pabol  Btidbrcb— Altbbation  ov  Coittbaot— 

Plsadino. 

1.  Parol  evidence  to  show  what  waa  aaid 
at  the  time  of  and  before  ezecutios  a  lease  for 
the  pnrpose  of  Tarying  ita  teriDS  is  not  admissible. 

2.  To  show  a  modification  of  a  written  con- 
tract snhsequent  to  Ita  execnUon,  aneh  modiflca- 
tion  rnnat  be  pleaded. 

Aroeal  from  Dodge  county  coart;  Chr.  A 
GfariBUaiisoo,  Judge. 

Action  hy  Herman  Ninman  against  Wllllan* 
Sohr  to  recorer  for  goods  sold  and  delivered. 
Plalntlfl  bad  judgment,  and  defendant  ap- 
peals. Affirmed. 

Malone  &  Bachhuber,  for  appellant  George 
W.  Sloan,  for  respondent. 

MARSHALL,  J.  The  complaint  sets  out  a 
cause  of  action  to  recover  $150  for  certain 
personal  property  plaintiff  alleges  to  have 
sold  to  defendant  for  that  snm.  The  answer 
of  defendant  contains  a  general  denial,  and  a 
"counterclaim,"  so  called,  to  the  effect  that 
a  part  of  the  personal  property,  sold  for  $50, 
was  sold  to  be  appMed  on  a  note  held  by  de- 
fendant against  the  plaintiff,  and  liad  been 
so  applied,  and  that  plaintiff  was  Indebted  to 
defendant  for  damages  for  removing  from 
leased  premises  before  the  expiration  of  his 
term,  and  for  foiling  to  work  the  premises  in 
a  workmanlike  manner  during  the  period  of 
occupation. 

A  tease  was  Introduced  in  evidence,  under 
which  plaintiff  had  occupied  the  premises 
mentioned  in  the  answer,  as  defendant's  ten- 
ant. Several  questions  were  asked  of  de- 
fendant and  the  person  who  drew  the  lease 
in  respect  to  conversations  had  between 
plaintiff  and  defendant  in  relation  to  the  con- 
tract or  lease  at  the  time  It  was  made,  and 
previous  thereto.  Such  questions,  on  objec- 
tions made  by  plalntifTs  counsel,  were  ruled 
out,  to  which  rulings  defendant's  counsel  ex- 
cepted. The  rulings  of  the  trial  court  in  that 
regard  were  correct.  Parol  evidence  was  not 
admissible  to  show  what  was  said  at  the 
time  of  and  before  the  mnkluR  of  the  con- 
tract for  the  purpose  of  varj-lng  its  terms. 
This  is  elementary.  Evidence  was  likewise 
properly  ruled  out  tending  to  show  a  subse- 
quent modlflcation  of  the  written  contract, 
because  no  such  modification  was  pleaded. 
Several  other  errors  are  osflifined,  but  a  care- 
ful examination  of  the  record  fails  to  dis- 
close any  reversible  error.  The  judgment  of 
the  county  court  Is  affirmed. 


DELANEY  v.  HARTWIG. 
(Supreme  Court  of  Wiaconsia.   Nov.  8,  1895.) 

OaKNISHMUMT — ISSUB  FOR  THR  COL'KT— COMMDKt- 
CATIOX  BETWKKN  ATTORSET  AND  JCROK. 

1.  On  thp  issue  in  Kamishraent  as  to  wheth- 
er the  gamiahee  was  Indebted  to  the  principal 
4iefendant  at  the  time  the  former  was  served. 


the  partleM  are  not  entitled  to  a  jar;  trial  as  a 
matter  of  riffht 

2.  The  fact  that  plaintifTa  attorney  and  one 
of  the  jurors  were  loffether  a  short  time,  during 
the  trial  is  not  Kronnd  for  reveraal,  the  circum- 
Btance  beinic  satisfactorily  explained  by  affida- 
vits presented  to  the  trial  court. 

Appeal  from  Waukesha  county  court;  M.  S. 
Gilswold,  Judge. 

Action  by  E.  w.  Delaney  against  Gottlieb 
Hartwlg,  garnishee.  From  a  Judgment  tor 
ptalntUt,  defendant  appeals.  Affirmed. 

Jtitm  A.  Kelly,  for  appellant   Rtw^n  & 

Fleming,  for  respondent 

MARSHALL,  J.  The  Issue  in  this  case 
was  whether  Gottlieb  Hartwlg,  garnishee  de- 
fendant was  indebted  to  William  Bickler,  de> 

I  fendant  in  the  principal  action,  at  the  time  of 

I  the  service  of  the  garnishee  process.  The  ap- 
pellant demanded  a  jury  trial,  and,  while  the 
court  held  that  the  issue  was  not  for  trial  by  a 
jury  as  a  matter  of  right,  he  submitted  the 
same  to  a  jury  as  in  an  equitable  action,  stat- 
ing that  their  verdict  would  be  deemed  ad- 
visory only.  To  this  appellant  excepted.  The 
following  questions  were  submitted:  "(1)  Was 
Gottlieb  Hartwlg,  the  garnishee  In  this  case, 
on  March  SI,  1894,  the  time  of  the  service  here- 
in of  the  garnishee  summons,  Indebted  to  said 
William  Bickler?  (2)  If  you  answer  the  fore- 

I  going  question  '^es,'  what  was  the  amount  of 
such  indebtedness?"  The  Jury  answered  the 
first  question,  "Yes";  and  the  second,  "Sixty- 
five  dollars  ($65)."  Appellant  asked  the  gnb- 
mlsslon  of  several  other  questions,  which  was 
refused,  and  exception  tafc^i.  Fourteen  er^ 
rors  are  assigned  and  all  have  been  considered, 

I  but  only  such  will  be  referred  to  here  as  are 
urged  In  the  printed  argument 

1.  In  respect  to  the  correctness  of  the  ruling 
of  the  trial  court  that  the  Issue  was  equitable. 
Bank  v.  Wilson,  74  Wis.  391,  43  N.  W.  153,  Is 
decisive.  What  was  there  said  exactly  flts 
this  case,  as  follows:  "The  garnishment  In 
this  case  was  to  reach  unlevlable  assets.  We 

I  do  not  understand  ttiat  In  such  case  the  party 
i  was,  prior  to  the  constitution,  entitled  to  a  Ju- 
ry trial  as  a  matter  of  right.    On  the  contrary, 
I  Oie  remedy  In  such  cases  at  that  time  wa- 
1  by  creditors'  bill,  or  proceedings  In  the  na- 
I  ture  of  a  creditors'  bill,  and  essentially  equi- 
I  table.  The  mere  fact  that  the  same  object  Is 
I  now  secured  by  a  more  direct  and  simple  pro- 
ceeding given  by  statute  does  not  change  the 
relation  of  the  parties  or  the  essential  nature 
of  the  remedy  which  formerly  existed.  This 
j  Is  not  an  Issue  of  fact  in  an  action  for  the 
recovery  of  money  only  or  of  specific  real  or 
personal  property,  within  the  meaning  of  tlie 
statute.    Rev.  St.  §  2843." 

2.  The  special  questions  submitted  cover  all 
the  issues,  and  gave  the  appellant  at  the  same 
time  all  the  benefits  of  a  general  verdict.  No 
error  Is  discoverable  either  in  the  form  of  ques- 
tions or  in  the  rejection  of  those  submitted  by 
appellant. 

3.  One  of  the  Jurors  and  one  of  plaintiff's 
attorneys  were  together  a  short  time  during 
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the  trial,  and  the  coni't  was  requested  to  die- 
charge  the  Jury  or  to  set  aside  the  verdict  on 
that  ground,  and  his  refusal  to  do  so  is  as- 
si^ed  as  error.  Ttao  circumstance  of  the 
jnror  and  attorney  being  together  was  most 
satisfactorily  explained  by  swoin  affldavits 
pr»tent«d  to  the  trial  court.  The  ruling  of  the 
court  was  correct.  The  record  appears  to  be 
free  from  error,  and  It  follows  that  the  Judg- 
ment appealed  from  should  be  affirmed. 
Judgment  affirmed. 


KIXGSLEY  T.  GREAT  NORTHERN  RT. 
CO. 

({Supreme  Court  of  Wisconsin.  Nor.  8,  iSB5.) 
Apfealabls  Okdkr— Jurisdiction— Spicial  Ap- 

PeAHAN'CB— St-MXOSS. 

1.  A  Donappealnble  order,  by  erroneously  im- 
IwsMDg  costs  in  an  appealable  amonnt,  is  rendered 
appt'Blable. 

2.  A  special  anpcarance  to  more  to  set  aside 
a  summons  for  irregularity  of  serrice,  with  costs 
of  the  motion.  Is  not  a  waiver  of  want  of  Jorisdic- 

lion. 

3.  Where  several  railroad  companies,  distinct 
and  separate  from  each  other,  form  an  associa- 
tion to  secure  and  share  freight,  a  service  of  sum- 
mons on  an  agent  of  one  of  the  roads,  though  also 
an  ngeut  of  the  association,  is  not  a  valid  serr- 
ice  on  any  other  comiMiuy  in  the  association. 

Appeal  from  circuit  court.  Dodge  county; 
A.  Scott  Sloan,  Judge. 

Action  by  D.  A.  Kingsley  against  the  Great 
Northern  lloilway  Coinpuuy.  Prom  an  order 
oven-uling  its  motion  to  set  aside  service  of 
si.mmons,  and  Imposing  costs  of  motion,  de- 
fendant appeals.  Itcversed. 

This  is  an  appeal  from  an  order  of  the  cir- 
cuit court  for  Dodge  county,  dismissing  a 
motion  on  the  part  of  the  defendant  to  set 
aside  the  service  of  the  summons  in  the  ac- 
tion, for  want  of  proper  service,  with  $10 
costs,  to  be  paid  by  defendant  to  the  plain- 
tiff. The  return  of  the  sheriff  of  Douglas 
county  upon  the  summons  was  that  Decem- 
ber 31.  1S94,  at  the  city  of  Superior,  In  said 
county,  be  had  "served  the  witliJn  summons 
on  tbe  within  named  defendant,  the  Great 
Northern  Itailway  Company,  by  delivering  to 
and  leaving  with  P.  h.  Clarity,  the  agent  of 
said  company,  personally,  a  true  and  correct 
copy  of  summons,"  etc.  The  defendant,  by 
its  att(H:neys,  Murpiiy  &  Remington,  gave  no- 
tice to  the  plaintiff's  attorneys  of  a  motion 
stating  that  they  "appeared  specially  for  the 
Great  Northern  Railway  In  tbe  action,  for 
the  purpose  of  tbe  motion  only,  and  that 
upon  affidavits  annexed,  and  upon  tbe  sum- 
mons returned  and  proceedings  therein,  we, 
so  spetiiilly  appearing,  sliall  move  on,"  etc. 
"for  an  order  that  the  service  of  the  summons 
be  vacated,  and  the  action  be  dismissed,  with 
costs,  for  the  reason  that  the  summons  was 
not  served  upon  any  officer,  agent,  servant,  or 
einployC',  or  upon  any  person  in  any  manner 
:i  i't'])rPKCUtative.  of  the  Great  Northern  Rail- 
way Comi>any,  but,  as  the  fact  Is.  such  serv- 
ice was  had  on  one  P.  h.  Clarity,  a  local 


freight  agent  of  the  Eastern  Railway  Com- 
pany of  Minnesota,  and  not  In  any  maimer  a 
r^reeentatlve  of  the  defendant,  with  the 
costs  of  motion."  Tiie  affidavits  of  W.  P. 
Olough,  the  vice  president  of  tbe  defeadaot, 
and  of  the  said  Clarity,  explicitly  and 
Itlvely  sustain  the  grounds  laid  in  the  notice. 
The  affidavits  of  Jlicbael  May,  John  D.  Cole- 
man, and  J.  E.  Malone  were  read  in  apfoa- 
tlon,  tending  to  show  that  said  Clarity.  upcHi 
whom  the  summons  was  served,  was  a 
freight  agent  of  the  Easteru  Railway  Cmd- 
pany  of  Minnesota,  and  that  be  acted  andsd- 
vertised,  and  held  himself  out  to  others,  as  a 
freight  agent  of  the  "Great  Northern  Rail- 
way Line."  A  receipt  for  frelsht,  signed  by 
said  Clarity,  as  agent,  or  by  some  clerk  act- 
ing for  him,  was  an  exhibit  to  tbe  effect  tliat 
certain  freight  had  been  received  at  West 
Superior  by  tbe  Great  Northern  Railroad  for 
shipment.  It  appeared  in  reply,  from  the  af- 
fidavit of  Edmund  Twoliy,  an  officer  of  the 
Twoby  Mercantile  Company,  that  It  had  been 
engaged  In  a  general  wholesale  grocery  bin>i- 
nessatWest  Superior,  and  madecousigniueiiU 
over  tiie  various  railroad  lines  coming  to  that 
point,  and  that,  for  its  own  convenirace  in 
said  business,  it  had  prei>ared  and  priuinl 
freight  receipts  to  be  given  by  said  several 
companies,  and  that  the  railroad  companies 
had  nothing  to  do  therewith;  that  tbe  receipt 
produced  was  prepared  by  said  company  lo 
be  used  for  goods  shipped  over  the  Easteni 
Railway  Company  of  Minnesota,  under  tbe 
impression  that  the  Great  Northern  Ballwa; 
Company  ran  Its  line  into  Superior,  and  tbat 
it  was  operated  under  the  name  of  tbe  East- 
ern Railway  Company  of  Mlimesota,  and  for 
that  reason  deponent  had  said  form  headed 
"Great  Northern  Itailroad*';  and  upon  infor- 
mation and  belief  he  stated  that  tbe  Grtai 
Northern  Railway  Company  did  not  run  anr 
line  Into  Superior,  but  tliat  the  Eastern  Rail- 
way Company,  a  Minnesota  coriwration,  op- 
erates Its  distinct  line  of  railroad  between 
Sui>erIor  and  St.  Paul,  and,  with  other  rail- 
way corporations,  between  Superior  and  ibe 
PacIUc  coast,  coming  within  the  scope  of  tbe 
descriptive  term  of  the  "Great  Noitheru 
way  Line."  A  further  affidavit  of  the  saiii 
Clarity  Is  to  the  same  effect,  and  tbat  tbe  tv- 
celpt  produced  was  not  signed  by  him.  but 
was  presented  to  and  signed  by  the  wa^l^ 
houseman  of  tbe  Eastern  Railway  Company 
of  Minnesota  at  West  Superior,  who  bad  D" 
authority  to  sign  deponent's  name,  and  tbat 
said  warehouseman  was  not  a  servant,  agent, 
or  employfi  of  the  defendant  comijany:  thai 
the  said  Eastern  Railway  Company  comt^ 
within  the  descriptive  heading  of  the  "GrMi 
Northern  Railway  Line,"  but  Is  entirely 
arate  and  distinct  from  tbe  corporatina  tli'- 
Great  Northern  Railway  Company;  that  tbe 
"Great  Northern  Railway  Line"  is  a  descrip- 
tive term,  and  signifies  a  railroad  line  rnn- 
ning  from  Puget  Sound,  and  terminating,  ai 
the  east,  at  Superior  and  St.  Paul,  and  tbat 
the  corporatloo  coniposlug  one  portion  of  nid 


Digitized  by  Google 


KINGSLEY  0.  GU£AT  NOKTBEBK  BY.  CO. 


1037 


line,  and  running  between  St.  Paul  and  Su- 
perior and  Dulutli,  is  the  EaBtem  Railway 
Company  of  Minnesota,  which  company  de- 
ponent represents.  The  defendant  appealed 
from  the  said  order  of  the  circuit  court 

Murphy  &  Remington,  for  appellant  Ma- 
loue  &  Bachhuber,  for  i-espondeut. 

PIXN'E7,  J.  <after  stating  the  facts).  1. 
The  order  of  the  circuit  court  Imposed  910 
costs  on  the  d^aidant  in  fiivor  of  the  plain- 
tiff, and  this  sum  might  be  collected  by  prop- 
er process.  Such  an  order  is  so  far  In  tbe  na- 
ture of  a  Judgment  that  we  bave  hitherto  beld 
orders  erroneously  made,  imposing  costs,  ap- 
pealable,  which,  without  such  imposition  of 
costs,  would  not  have  been  subject  to  appeal. 
Cleveland  v.  Buruham,  60  Wis.  19,  20,  17  N. 
W.  126.  and  18  N,  W.  190;  Pride  t.  Weyen- 
berg,  83  Wis.  69,  03,  53  N.  W.  29;  Button  t. 
Wenner,  72  Wis.  204,  39  N.  W.  775.  As  the 
appeal  was  taken  before  chapter  215,  laws 
18U5,  toolc  effect.  prohlbltUig  appeals  when  the 
amfHint  adjudged  is  leas  than  $100,  unless  the 
««TUflaitc  thei-ein  specified  Is  made  by  the 
trial  judge,  tbe  objection  that  the  ovAer  la 
question,  was  not  an>ealable  la  not  well  talien. 

2.  The  circuit  court  evidently  held  that  the 
defendant's  notice  of  motion  to  dtamlss  the 
action,  with  costt,  was  a  general  appearance, 
notwithstanding  the  appearance  was  special, 
and  for  tbe  purposes  of  the  motion  to  dis- 
miss for  want  of  Jurls^lon  ova:  the  defend- 
ant, and  founded  on  affldartts  which  showed 
that  tliv  defendant  sought  no  other  relief,  and 
dismissed  the  motion  accordingly,  although  the 
defendant  was  In  covut  throughout  only  for 
the  purpose  oC  contesting  Its  Jm-lsdlctlon.  In 
the  case  of  Allsa  t.  Lee,  0  Wis.  478,  where 
the  defendant  moved  to  dismiss  an  attacbment 
for  the  reason  that  the  court  had  not  acquired 
Jurisdiction  of  the  defendant  by  service  of 
process  or  otherwise,  but  It  was  not  stated 
that  the  ai^earance  was  qwelal,  and  It  was 
tbereftire  claimed  that  this  amounted  to  a  gen- 
eral appearance,  and  waived  tho  very  defect  to 
which  the  defendant  was  objecting,  the  court 
lield  that  there  was  no  waiver.  It  appearing 
"that  the  defendant  did  not  appear  for  any 
other  purpose  tlian  to  make  tiie  motion  to  dis- 
miss" Tbe  question,  wbat  would  amount  to 
a  waiver  In  such  a  case?  was  fully  considered 
In  Blackburn  v.  Sweet,  S8  Wis.  578,  and  Cole. 
J.,  stated  that  "the  principle  to  be  extracted 
from  tbe  decMons  Is  that  a  motion  to  set  aside 
a  Judgment  which  ts  founded  partly  on  the 
failure  of  tbe  court  to  obtain  Jurisdiction  of 
the   moving   defendant,   and  partly  upon 
grounds  of  mere  Irregalarity  In  the  rendition 
of  the  Judgment,  conristeDt  with  tiie  fact  of 
jurisdiction,  and  whlidt  Imply  its  ulsteDce, 
amounts  to  a  geneml  appcazance;  that  is, 
where  the  moving  party  asks  some  relief  which 
ean  only  be  granted  upon  the  hypothesis  that 
tbe  court  has  Jurisdiction  of  the  cause  and  per- 
aon.  tUa  la  a  sntMnlsslaD  to  the  Jurisdiction, 
nud  waives  all  defects  in  the  service  oC  pro- 


cess;" and  in  that  case,  although  the  defendant 
asked  that  the  execution,  and  levy  made  upon 
It,  be  set  aside  on  accoimt  of  the  want  of  Juris- 
diction of  tbe  court  over  the  defendant  to  ren- 
der the  Jndj^nent,  it  was  beld  that  this  ''was 
entirely  compatible  with  the  claim  that  there 
was  no  Judgment  upon  which  tbe  execution 
could  issue,  because  tbe  court  bad  no  Jurisdic- 
tion to  render  It,"  and  UierefOre  it  was  no 
waiver.  In  Sanderson  v.  Coal  Co.,  61  Wis. 
GOC,  611.  21  N.  W.  818,  this  role  was  apidled 
to  a  Rtnillar  motion,  where  the  defendant  had 
asked  that  the  service  be  set  aside,  and,  also, 
"that  further  proceedings  be  restrained  until 
tbe  summons  should  be  served,  or  for  sucb 
other  or  further  order  as  the  court  might  deem 
meet  to  protect  the  rights  of  the  defendant." 
Taylor,  J.,  said:  "When  the  order  to  show 
cause  la  read  In  connection  with  the  affidavits 
upou  which  it  is  founded,  It  will  clearly  appear 
that  no  relief  could  be  granted  thereon,  except 
the  setting  aside  of  the  service  of  tbe  sum- 
mons in  the  action,  as  there  is  no  ground  laid 
in  the  affidavits  for  any  other  relief;  certataly 
for  no  other  relief  except  such  as  would  be 
proper  to  grant  as  a  consequence  of  eettlag 
aside  such  service;"  and,  as  no  relief  was 
asked,  except  such  as  was  conaistunt  with  the 
want  of  jurisdiction  of  the  court  over  the  per- 
son of  tbe  defendant,  that  the  defendant  had 
not  waived  the  objection.  In  the  present  case 
the  defendant  asked  that  the  service  of  the 
summons  be  set  aside,  and  "the  action  be  dis- 
missed, with  costs,"  and,  in  a  subsequent  part 
of  the  notice,  Bu<^  relief  Is  asked,  "with  the 
costs  of  motion."  Tbe  defendant  did  not  ask 
for  costs  of  the  aetkm,  but,  hi  effect,  for  prop- 
er and  rightful  costs  In  consequence.  It  is  not 
denied  btit  that  the  defendant  might  bave  costs 
of  the  motion  upon  granting  the  relief  prayed, 
and  we  think  it  would  be  going  too  f^r  to 
c(»utrue  the  present  notice  as  an  application 
for  relief  whl(A  tbe  court  could  grant  only  In 
case  It  had  jurlsdietkin  of  the  subject-matter 
and  of  tlie  defeudant,  and,  therefore,  by  a  re- 
fined and  exceedingly  technical  constnictlon, 
was  a  waiver  of  that  waiit  of  Jurisdiction  upon 
which  it  was  expressly  and  constantly  Insist- 
ing. The  claim  for  costs  must  be  construed 
as  a  claim  only  for  sucb  costs  as  the  court 
might  properly  grant  on  setting  sdde  the  serv- 
ice of  the  summons,  and,  therefore,  was  not  a 
waiver  of  the  objection,  or  a  general  appear- 
ance. 

3.  It  Is  dearly  shown  by  the  affidavits  that 
Clarity.  uiMm  whom  the  summons  was  served 
as  the  agent  of  the  defendant,  was  in  no 
proper  or  legal  sense  sucb  agent  for  any  pur- 
pose, either  goieral  or  special.  He  was  the 
agent  of  the  Eastern  Railway  Company  of 
Minnesota^  a  corporation  separate  and  distinct 
from  ibB  Oreat  Northern  Railway  Company. 
Tbe  contention  that  he  was  a  freight  ngmt  of 
tbe  Oreat  Kortbern  RaDroad  Line,  a  eom- 
btnatton  of  several  compares  for  securing  and 
sharing  freights,  and  tbat  tbe  defendaat  was 
«■»  of  mieh  compBiUes,  U  swtahMd  by  the 
rccoid,  would  not  make  him  tbe  ageM  of  the 
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Great  Nortliem  Railway  Company  separately, 
BO  tbat  serrtce  of  tlie  summoQB  In  the  action 
could  be  lawfully  made  on  him;  any  more 
than  the  agent  of  a  partnership,  by  reason  of 
that  relation,  could  be  considered  the  agent 
of  an  Individual  member  of  the  firm,  in  respect 
to  his  seiiarate  affairs. 

The  order  of  the  circuit  court  is  reversed,  and 
the  cause  Is  remanded,  with  directtoas  to  set 
aside  the  service  of  the  summonB,  and  din- 
miss  the  action,  with  costs  of  the  motion. 


FRET  V.  DULUTH.  S.  S.  &  A.  RT.  CO. 

(Supreme  Court  of  Wisconsin.   Nov.  8,  1895.) 

Railboad  Companies — Right  or  Wat— TJsb  or 
Streets— Da H AGES  to  Abuttixo  Propbrtt 
— Recoveuy  by  a  Subsequent  Fckcbaser. 

1.  A  Bubflequent  purchaser,  to  whom  has 
been  sold  the  risat  of  his  vendor  to  institute  legal 
proceedings  and  to  recover  damagea  therein  for 
■nch  demands  as  would  have  accrued  to  such 
vendor,  may  recover  of  a  railroad  company  \vhich 
has  occupied  the  street  on  which  the  property 
abutted  without  institnting  condemnation  proceed- 
ings or  settliog  with  the  owners  for  damages  re- 
sulting to  abutting  property. 

2.  Where  the  owner  of  land  abutting  an  a 
street  permits  a  railway  company  to  construct  on 
the  street  its  track,  and  occupy  the  same  for 
railroad  purposes,  n-itliout  objection,  be  waives 
all  remedies  except  his  statutory  right  to  have 
his  damages  assessed. 

Appeal  from  circuit  court,  Douglas  county; 
R.  O.  Marshall.  Judge. 

Action  by  Christian  F.  Frey  against  the 
Duluth,  South  Shore  &  Athintlc  Railway 
Company  to  recover  damages  to  plalntiflTs 
property  which  abutted  on  a  street  occupied 
by  defendant  by  Its  railroad  track.  There 
was  Judgment  for  plaintiff,  from  which  de- 
fendant appeals.  Affirmed. 

It  appears  from  the  record  that  while  one 
Ira  W.  Burbans  was  the  owner  In  fee  of 
blocks  16  and  18,  abutting  on  their  north- 
easterly side  on  Nineteenth  street,  and  on 
their  southwesterly  side  on  Twentieth  street, 
in  Superior,  In  the  year  1888,  the  defendant 
railway  company  constructed  its  railway 
along  and  upon  the  center  of  said  West 
Nineteenth  street,  and  used  and  occupied  the 
same  up  to  July,  1894,  when  It  abandoned 
that  portion  of  Its  line  In  Nineteenth  street, 
and  removed  its  track  to  Ninth  street;  that 
.Tune  18.  1800,  said  Burbans  sold  and  con- 
veyed to  the  plaintiff  said  block  16  and  the 
easterly  half  of  said  block  18,  by  warranty 
deed  in  the  usual  form;  that  June  19,  1890, 
the  plaintiff  caused  to  be  filed  in  the  office 
of  the  register  of  deeds  for  Douglas  county 
a  plat  of  "Frey's  Subdivision,"  comprising 
said  block  16  and  the  east  half  of  said  block 
18,  by  which  the  said  parcels  were' subdivid- 
ed Into  48  lots,  24  abutting  on  Nineteenth 
street  and  24  on  Twentieth  street;  that  July 
28,  1890,  the  said  Burbans  duly  executed  and 
delivered  to  the  plaintiff  a  written  Instm- 
ment  reciting  the  facts  stated,  and  that  said 
company  had  pMseflsioii  of  said  portions  of 


said  blocks  so  used  by  It  as  and  for  Its  rosd- 
bed,  without  having  condemned  the  samo. 
or  otherwise  obtained  the  right  so  to  do,  and 
still  occupies  the  same  without  right;  and. 
said  Burbans  having  since  then  sold  and 
conveyed  the  same  by  warranty  deeds,  and 
containing  the  following  provision,  to  wit: 
"Now,  therefore,  for  good  and  sufficient  con- 
sideration to  me  paid,  I  hereby  sell,  assign, 
and  transfer  to  Christian  F.  Frey,  the  gran- 
tee named  In  one  of  said  deeds  [the  plaintiff 
herein],  all  my  right  of  action,  claims,  and 
demands  accruing  to  me  against  said  Co. 
by  virtue  of  Its  taking  and  occupying  said 
premises  as  right  of  way,  as  aforesaid,  and 
authorize  him  la  his  own  name  and  at  hte 
own  expense  to  institute  such  proceeding 
at  law  to  have  sncta  property  so  taken,  con- 
demned, and  recover  of  said  Co.  the  value 
thereof,  and  the  damages  to  the  balance  of 
said  property  by  reason  of  the  premises  or 
otherwise,  as  he  may  be  advised,"— tbat 
thereupon  the  plaintiff  sold  and  conveyed  to 
divers  persons  all  of  the  lots  embraced  in 
said  plat  except  lots  240,  242.  on  West  Nine- 
teenth street,  and  except  that  the  plMntlff 
had  and  retained  an  equity  of  redemptfoo 
In  lots  225,  227,  229,  and  231  on  West  Twen 
tleth  street;  that  September  17.  1892,  the 
plaintiff  filed  a  petition  In  the  office  of  the 
clerk  of  the  circuit  court  for  Douglas  coun- 
ty, under  the  provisions  of  Rev,  St.  I  1852, 
for  the  purpose  of  having  the  damages  to 
said  real  estate  determined;  that  from  the 
awards  of  the  said  commlssionera  tbercon, 
January  24,  1893,  the  defendant  appealed  to 
the  circuit  court;  that  the  cause  was  there- 
upon tried  in  the  circuit  court,  and  at  the 
close  of  the  trial  the  jury  returned  a  ver- 
dict to  the  effect  that  January  24.  1883.  the 
market  values  of  the  several  parcels  of  land 
therein  described  were  less  than  they  would 
have  been  at  that  time  bad  the  defendant's 
road  not  been  constructed,  to  the  amount  set 
opposite  said  parcels  respectively,  and  the 
damages  to  said  lots,  by  reason  of  the  con- 
struction of  the  defendant's  road,  to  be  the 
aggregate  of  said  several  sums  mentioned, 
to  wit,  $3,680,  with  interest  thereon  at  the 
rate  of  6  per  cent,  per  annum  from  January 
24,  1893,  amounting  to  $352.24.  Prom  the 
Judgment  entered  in  favor  of  the  plaintiff 
upon  said  verdict  accordingly,  tbe  defendant 
brings  this  appeal. 

Catlin  &  Butler,  Carl  C.  Pope,  and  T.  £. 
Lyons,  for  appellant.  Champ  Green,  for  re- 
spondent 

OASSODAY,  C.  J.  (after  stating  the  factsi, 
Burbans  was  the  owner  in  fee  of  the  lands 
In  question  at  the  time  the  defendant  con- 
structed Its  railway  over  the  same,  as  Indi- 
cated In  the  foregoing  statement.  It  never 
Instituted  any  proceedings  for  the  condem- 
nation of  any  part  of  such  lands,  nor  ob- 
tained any  conveyance  of  the  same.  We 
most  assume  that  Its  entry  npon  mwA  lands, 
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aod  the  conatructlon  of  Its  road  tbereon,  were 
with  the  acquiescence  and  consent  of  snch 
owner,  subject,  of  course,  to  the  payment  to 
such  owner  of  just  compensation.  Const, 
art  1.  f  13.  Since  the  statutes  of  1872-73 
(Rev.  St  S  1852)  It  has  heen  repeatedly  held 
that  where  the  owner  of  the  land  has,  by 
express  or  tacit  consent  permitted  the  rail- 
way company  to  enter  thereon,  construct  Its 
roadbed  and  track,  and  occupy  the  same  for 
the  purposes  of  a  railroad,  he  has  thereby, 
In  effect  waived  and  lost  bis  former  rem- 
edies at  law  and  in  equity,  and  is  relegated 
to  proceedings  linder  the  statute  to  hare  his 
compensation  assessed.  Hanlln  t.  Railway 
Co.,  61  Wis.  522,  21  N.  W.  623;  Taylor  v. 
Railway  Co.,  63  Wis.  327,  24  N.  W.  84;  RaU- 
way  Co.  V.  Strange.  63  Wis.  183.  23  N.  W. 
432;  Walton  v.  Railway  Co.,  70  Wis.  418,  36 
N.  W.  10;  Cassidy  v.  Railway  Co.,  70  Wis. 
440,  35  N.  W.  925;  Kelly  v.  Railway  Co.,  80 
Wis.  334,  50  N.  W.  187;  Taylor  v.  Railway 
Co..  81  Wis.  87,  51  N.  W.  93.  Under  these 
adjudlcatloDB,  Burhans,  by  such  acquies- 
cence and  consent,  lost  all  right  to  maintain 
ejectment,  trespass,  or  injunction,  or  any 
form  of  action  based  upon  the  theory  that  he 
BtlU  retained  the  title  and  right  to  the  pos- 
session of  the  right  of  way  so  taken  by  the 
defendant  His  mere  conveyance  of  the 
lands  in  question  by  warranty  deed  to  the 
plaintiff,  after  the  railway  had  been  so  con- 
structed for  two  years,  would  not  have  de- 
prived him  of  the  right  to  such  just  compen- 
sation as  bad  accrued  to  him  by  virtue  of 
such  taking,  "for  such  grantee  1b  supposed 
to  have  purchased  the  land  subject  to  such 
burden,  and  to  have  deducted  from  the  pur- 
chase price  an  amount  equal  to  the  depreci- 
ation in  the  value  by  reason  of  such  ease- 
ment" Railway  Co.  v.  Strange,  03  Wis.  184, 
23  N.  W^  432,  and  cases  there  cited;  Walton 
T.  Railway  Co.,  70  Wis.  419,  36  N.  W.  10. 
In  these  cases  It  Is  said  that  the  mere  ex- 
istence of  such  easement  constitutes  no 
breach  of  the  covenants  contained  in  such 
warranty  deed.  The  result  of  these  and  the 
other  decisions  cited  Is  to  the  effect  that  the 
right  to  have  such  damages  assessed  in  such 
proceedings,  and  to  enforce  payment  there- 
of, is  a  property  right,  which  may  remain 
In  the  person  to  whom  it  has  accrued  after 
lie  has  parted  with  all  title  and  right  to  the 
possession  In  every  part  of  the  land.  This 
being  so,  we  perceive  no  good  reason  why 
Buch  property  right  did  not  pass  to  the  plain- 
tiff by  the  written  instrument  wherein  Bur- 
hans, for  a  good  and  sufficient  consideration 
paid,  did  expressly  "sell,  assign,  and  trans- 
fer to"  the  plaintiff  all  bis  "right  of  action, 
claims,  and  demands  accruing  to"  him 
against  the  defendant  by  vlitue  of  its  taking 
and  occupying  said  right  of  way,  especially 
as  the  plaintiff,  at  the  time  of  obtaining  such 
written  Instrument,  owned  the  lands  in  ques- 
tion. The  plaintiff,  having  thus  acquired  the 
title  to  the  lands  and  such  right  of  compen- 
sation, occupied  the  same  position  in  respect 


to  enforcing  such  right  as  Burhans  did  be- 
fore he  conveyed  away  the  title.  This  be- 
ing so,  and  upon  the  principles  stated,  the 
plaintiff  had  the  same  right  to  Institute  con- 
demnation proceedings,  after  he  had  sold 
and  conveyed  to  divers  persons  most  of  the 
lands,  that  Burhans  had  after  he  bad  sold 
and  conveyed  all  the  lands.  For  the  reasons 
given,  we  do  not  think  there  was  error  in  re- 
fusing to  Instruct  the  jury  that  the  plaintiff 
was  only  entitled  to  recover  damages  for 
such  lots  and  real  estate  as  he  owned,  or  In 
which  he  had  an  interest  at  the  time  the 
condemnation  proceetUngs  were  Instituted, 
and  that  he  could  not  recover  damages  for 
lots  and  real  estate  which  be  did  not  own  or 
have  an  interest  In,  notwithstanding  he  had 
an  assignment  of  such  right  to  recover  dam- 
ages from  Burhans.  The  right  to  such  Just 
compensation  accrued  to  Burhans,  and  was 
transfened  by  him  to  the  plaintiff,  prior  to 
the  time  when  the  lands  were  platted  by  the , 
plaintiff;  and  hence  the  mei-e  fact  that  the 
plaintiff  thereafter  platted  the  lauds  did  not 
diminish  the  amount  of  such  Just  compensa- 
tion as  had  already  accrued.  We  peicelve 
no  error  In  the  record.  The  Judgment  of  the 
circuit  court  is  aillrmed. 

MARSHALL^  Z.,  took  no  part 


MERRILL  V.  TRAVELERS'  INS.  CO.  OF 

HARTFORD.  CONN. 
(Supreme  Coort  of  WlBconrin.  Nov.  S,  1895.) 

ACCIDBKT  POLIOT— COMDITION— lUHEDtATB  DlBA- 
BILITT. 

A  company  is  not  liable  on  its  accident 
policy  Insnring  against  loss  of  time  for  injaries 
through  external  and  accidental  meaiu  which 
shall,  iDdependentlr  of  all  other  causes,  "Im- 
mediately" end  wholly  disable  the  insured  from 
transacting  any  buamess  in  his  occupntion,  where 
the  Insnred.  Injured  by  a  fall,  was  able  for  two 
months  to  attrad  partially  to  his  baslness,  bat  at 
the  end  of  that  time  be4»me  totally  incapadtat- 
ed  by  a  stroke  of  paralysis  which  was  the  direct 
result  of  the  accident 

Appeal  from  superior  court  Douglas  coun- 
ty; Charles  V.  Bardeen,  Judge. 

Action  by  Frederick  A.  Merrill,  by  bis 
guardian  ad  litem,  against  the  Travelers'  In- 
surance Company  of  Hartford,  Conn.,  on  an 
accident  policy.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.  Affirmed. 

This  action  was  upon  two  certain  policies 
of  accident  Insurance  of  $650  each,  issued  by 
the  defendant  to  the  plaintiff,  the  material 
provisions  of  which  are  identical.  It  Is  al- 
leged that  the  defendant  Insured  the  plain- 
tiff, by  occupation  a  railroad  superintendent, 
October  21,  1890,  for  the  term  of  12  months 
from  noon  on  that  day,  "in  the  sum  of  twen- 
ty-five dollars  per  week  against  loss  of  time 
not  exceeding  twenty-six  consecutive  weeks, 
resulting  from  bodily  injury  effected  during 
the  term  of  said  insurance,  through  external, 
violent  and  accidental  means,  which  should, 
independently  of      other  causes,  Immediate- 
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ly  and  vbidlr  disable  blm  from  transacting 
any  and  every  kind  of  business  pertaining  to 
his  said  occupation";  and  It  was  allied  that 
tbls  Insurance  was  renewed  and  Continued 
in  force  October  21,  1891,  until  October  21, 
18^  wben  it  was  again  renewed  until  Octo- 
ber 21,  1888,  and  it  was  then  renewed  nntil 
October  21,  1894.  tt  was  alleged  that,  in  con- 
sideration of  tbe  premiums  paid  by  the  plain- 
tiff to  it,  tbe  defmdant  would  pay  to  tbe 
plaintiff  tbe  sum  of  $25  per  week  tor  each 
week,  not  exceeding  26  consecutive  weekg. 
during  whlcb  said  plaintiff  was  Immediately 
and  wholly  disabled  from  transacting  any  and 
every  kind  of  business  pertaining  to  his  occn- 
'pation,  as  In  the  omtract  stated,  by  means  of 
bodily  injury  through  external,  violent,  and 
accidental  means,  Ind^ndent  of  all  other 
causes;  and  that  August  18, 1893,  during  the 
•continuance  of  the  said  policy,  the  plaintiff 
met  with  an  accident  from  which  he  received 
•bodily  injuries,  through  external,  violent,  and 
accidMital  means;  that  while  walklug  on  tbe 
marble  floor  of  the  office  building  of  tbe 
Oreat  Nwthwn  Railway  Company  the  plain- 
tiff accidentally  slipped,  and  fell  upon  sndi 
floor,  striking  heavily  on  the  same  upon  his 
hip  and  back,  whereby  his  spinal  column 
■came  violently  in  contact  with  the  floor,  and 
by  reason  thereof,  and  Independently  of  all 
other  causes,  he  was  In'ulsed,  wounded,  and 
criiq>led,  and  was  thereby  immediately  and 
wholly  disabled  from  transacting  any  and 
«very  kind  of  business  pertaining  to  his  said 
■occupation;  tiiat  at  said  time  he  was  advised 
and  Informed  that  be  would  speedily  recover 
from  evch  Injuries,  and  would  not  be  wholly 
illsabled  from  attending  to  bis  said  work,  or 
-disabled  for  such  a  length  of  time  as  to  ren- 
■der  it  beneficial  or  practicable  to  ask  Indem- 
nity therefor  from  the  defendant;  that  there- 
nfter.  and  nntil  October  20,  1898.  he  was  not 
wholly  disabled  fmn  performing  his  work, 
but  able  to  be  up  and  around,  and  attend  to 
It  a  iiart  of  the  time;,  that  on  tbe  day  last 
mentioned  he  suffered 'a  stroke  of  paralysis 
which  completely  paralyzed  tbe  whole  right 
side  of  his  body,  including  the  spinal  cord, 
medulla  oblongatn,  and  bmln,  causing  partial 
mental  unconsciousness  and  total  loss  of  mus- 
cular power  in  all  the  parts  affected;  that 
such  paralysis,  and  effects  thereof,  were  cans- 
«d  solely  by  the  said  accident  of  August  18, 
1893,  and  Independent  of  all  other  causes,  and 
that  from  October  20,  1893,  and  during  a 
period  of  88  consecutive  weeks,  he  was  and 
bad  been  immeillately,  wholly,  and  continu- 
ously disabled  from  performing  any  and  ev- 
ery kind  of  business  pertaining  to  bis  said 
occupation,  and  liad  been  continuously  con- 
fined to  his  bed.  Tt  was  provided  in  the  con- 
tract that  "immediate  notice,  with  full  par- 
ticulars, with  full  name  and  address  of  In- 
ftured.  should  be  given  to  the  defendant  at 
Hartfbrd  of  any  accident  or  Injury  for  which 
claim  was  made,"  and  tliat  swA  notice  was 
slxea  Xovember  6,  1808,  and  matters  in  ex- 
cuse of  delay  to  furnish  an  eariier  statement 


were  set  Corih,  and  proofs  of  loss  were  fur- 
nished Novouber  20;  1909.  The  defendant 
put  in  an  answer  contesting  the  claim,  and  at 
the  trial  the  defendant  objected  to  the  hitro- 
ductlon  of  any  evidence  upon  tbe  part  of  the 
plaintiff,  on  the  ground  that  the  plaintlTii 
complaint  did  not  state  bets  sufflclent  to  con- 
stitute a  cause  of  action.  The  court  mstaUi- 
ed  the  objection,  and  gave  Judgment  dismiss- 
ing tbe  complaint,  with  costs,  from  which  tL» 
pinlntiff  appealed. 

Murphy  &  Kcii]in.s(oa.  for  appellAnt 
Knowles,  Dickinson,  Buchanan,  Gralutm  k 
Wilson,  for  respoodeut 

PINNBT,  3.  (after  stating  the  facta).  The 
vital  qi^tion  for  determination  is  whether. 
,  in  tbe  stipulation  of  the  policies  Insurini: 
;  plaintiff  against  loss  of  time  resulting  "from 
bodily  injury  effected  dmlng  the  term  of 
such  insurance  khivugh  external,  violent,  or 
accidental  means,  wblch  should,  indepoid- 
ently  of  all  other  oanses.  immediatdy  and 
wholly  disable  him  fnnn  transacting  any  and 
ev&ry  kind  of  buslneBa  pertaining  to  bla  sold 
occupation,"  the  word  "immediate"  r^en 
to  proximity  of  time  with  tbe  Injury,  and  it 
used  In  the  sense  of  "presently,  without 
lapse  of  time  or  material  delay,**  or  whether, 
as  thus  used.  It  means  "proximately"  In  th? 
Bense  of  causation,  and  that  the  accidental 
iQjnriea  of  the  pliUntlff  were  the  proximate 
cause  whwel^  be  was  wholly  disabled,  and 
without  reference  to  the  time  when  auch  diR- 
abtlity  ensued.    We  tUnk  that  tbe  woni 
"immediately"  was  ased  in  tbe  former  Beu<w. 
and  as  meaniiv  that  the  cHsaMlity  coBtem- 
phited  In  order  to  i^ve  tbe  pl^tiff  a  claioi 
for  comi)ensati<»  nnder  the  policies  miwi 
have  ensued  so  dos^y  npra  tbe  acvldeut  i 
that  he  was  wholly  disabled  firom  proiH>nliii£  j 
and  transacting  the  business  of  bis  occvpa-  ! 
tion  regularly  and  In  its  dae  and  proper  ' 
course.   This  appears  to  be  tbe  natural  vjA 
obvious  meaning,  and  what  was  undenstonil 
and  Intended  by  the  parties.  In  view  of  th*- 
sltnatltm  and  anbject-matter  and  nature  of 
tbe  contract.   PoUcies  of  Insurance  aiv 
framed  probably  with  greats*  care  and 
stricter  attention  to  the  language  employed 
than  almost  any  other  kind  of  contracts,  aoil 
each  sentence,  phrase,  and  word  has  an  a|i- 
propriate  office  and  deflnlte  meaning.  The 
rule  of  construction  ts  that  some  particular 
operation,  effect,  and  meaning  most  be  if>- 
Bigned  to  each  smtence,  phrase,  and  word 
used,  and  wben  this  may  fairly  and  properly 
be  done  no  part  of  tbe  langoatre  used  can  t>e 
rejected  as  snperfluoua  or  nnmoanlug.  Tbe 
rule  is  an  Important  uid  flimlllar  one.  in 
I  order  that  the  conaeqaenees  at  the  accfd«iit 
may  afford  the  baRis  of  a  claim  under  thf 
policy,  the  Vernal,  vloleat.  and  accM«iial  | 
meam  most  be— First  "Ind^midrat^  at  sU 
other  causes,"  aad  la  iMa  we  have  proxlmltr  I 
of  causation;  seeosdly,  "Immediately,''  ex-  ' 
pressing  proximity  of  time  iHth  the  awt- 
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dent;  and,  thlraiy,  "wholly  disable"  the 
(■lalniant  from  traiisQctlux  any  and  every 
kind  of  business  pertaining  to  his  occupa- 
tion. The  construction  insisted  upon  by  the 
plaintiff  makes  the  use  of  the  word  "Imme- 
diately" tautological,  and  a  mere  unneces- 
sary repetition  of  what  is  clearly  embraced 
in  the  phrase  "independently  of  ali  other 
canses."  Unless  the  word  "Immediately"  is 
used  in  the  sense  we  have  ascribed  to  it,  it 
serves  no  purpose  whatever;  but  under  the 
eoDStructiou  that  It  Is  used  to  express  prox- 
imity of  time,  «s  above  indicated,  to  the  ac- 
cld^t,  every  word  in  the  stipulation  ful- 
fills a  natural,  consistent,  and  appropriate 
I>uri)o8e,  and  the  contract  is  dear  and  cer- 
taio  In  Its  meaning.  The  disability  to  trans- 
act any  and  every  kind  of  business  pei*tain- 
ing  to  the  plaintiff's  occupation  must  not 
only  have  been  Immediate,  but  total.  Par- 
tial or  limited  disability  wiU  not  suffice. 
The  language  of  the  policy  Is  entirely  free 
from  doubt  in  this  respect,  and,  if  authority 
be  needed  on  this  point,  the  case  of  Saveland 
V.  Casualty  Co.,  67  Wis.  174,  80  N.  W.  237. 
where  the  policy  on  this  point  was  Identical 
with  the  provisions  of  the  policy  in  question, 
is  conclusive.  Here  the  plaintiff  was  not 
Immediately  and  wholly  disabled  from  trans- 
acting any  and  evei7  kind  of  business  per- 
taining to  his  occupation.  Total  disability 
did  not  occur  until  October  20,  1803,  about 
two  months  after  the  accident.  It  is  con- 
tended that  the  word  "Immediately"  may 
properly  mean  within  a  reasonable  or  prac- 
ticable time,  under  all  the  circumstances  of 
the  particular  case;  and  cases  in  regard  to 
giving  notice  of  loss  under  Insurance  poll-  ! 
elos  to  that  effect  are  relied  on.  Wood,  Ins.  [ 
IKt;  Lockwood  v.  Assurance  Co..  47  Conn. 
.")fiO;  Edwards  v.  Insurance  Co.,  75  Pa.  St. 
378;  Cashnu  v.  Insurance  Co.,  5  Biss.  47G, 
Fed.  Cas.  No.  2,499;  Assurance  Co.  v.  Bur-  ' 
well,  44  Ind.  400;  Rokes  v.  Insurance  Co.,  ■ 
51  Md.  519;  and  many  other  cases, — show  j 
that  It  Is  sufficient  if  notice  Is  given  within  ' 
a  reasonable  period,  and  as  soon  as  prac-  j 
ticable;  bnt  in  all  these  cases  the  period  ! 
within  which  the  event  wns  to  occur  or  the 
act  was  to  be  done  depended  upon  human 
effort  and  human  diligence.  Where  the  con-  , 
sequence  or  event  must  ensue  Immedlntety  [ 
after  a  physical  cause,  such  as  the  accident 
In  hand,  there  Is  no  gi-ound  for  applying  this  | 
rule,  but  the  connection  of  the  result  with  j 
the  cause  must  Inflexibly  occur  Immedlntety, 
as  stipulated,  or  the  consequent  loss  will  not 
be  within  the  policy.  The  policies  in  suit 
provide  that  Immediate  notice,  with  full  par- 
ticulars, with  full  name  and  address  of  hi- 
snred,  shall  be  given  to  the  company  of  any 
accident  or  injury  for  which  claim  is  made; 
and  doubtless  these  atithorltles  would  con- 
trol as  to  the  proper  meaning  and  effect  of 
this  provision.  It  was  also  Insisted  that, 
where  reasonably  intelligent  men  would  hon- 
estly differ  as  to  the  meaning  of  the  policy, 
the  doubt  Bbonld  be  resolved  against  the  In* 
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surer  (Kratzenstein  v.  Assnrance  Co.,  116  N. 
T.  54,  59,  22  N.  E.  221;  Association  v.  New- 
man [Va.]  3  S.  E.  805,  SOS,  and  cnses  cited); 
but  this  role  cannot  apply  where  the  doubt 
Is  raised  by  disregarding  a  well-cstabllBhed 
rule  of  construction,  whereby  an  Important 
word  or  phrase  is  rendered  Insensible  of 
meaning  or  superfluous.  Hie  language  of 
the  policy  is  to  be  construed  according  to  its 
natural  meaning  and  Its  ordinary  and  usual 
significatkon,  unless  such  construction  would 
render  the  words  senseless,  or  It  is  evident 
from  the  general  scope  and  intent  of  the  In- 
strument that  tbey  were  used  In  some  other 
sense.  It  Is  well  understood  that  Insurance 
policies  are  framed  so  as  not  to  assume  or 
stipulate  for  any  greater  risk  than  Is  strict- 
ly necessary  to  realize  premiums,  and  with 
the  Intent  and  purpose  that  any  liability 
claimed  under  the  policy  may  be  Investigat- 
ed, the  facts  ascertained,  and  dalm  adjust- 
ed before  subsequent  facts  or  other  causes 
Intervene  so  as  to  engender  doubt  or  dispute 
likely  to  lead  to  Utigatlon  as  to  the  liabil- 
ity of  the  insurer.  It  would  be  an  unreason- 
able constractlon,  and  extremely  emborrass- 
Ing  and  burdensome  to  the  company,  to  hold 
that  a  total  disability,  alleged  to  have  been 
developed  and  made  manifest  after  almost 
any  length  of  time,  when  the  relation  be- 
tween the  accident  and  the  Injury  has  be- 
come obscure  or  diflScntt  to  be  traced,  owing 
to  intervening  events  or  causes,  would  af- 
ford a  foundation  for  recovery  under  a  poli- 
cy so  (dearly  and  plainly  expressed  as  the 
policies  In  question.  These  prortslons,  both 
as  to  the  proximate  and  exclusive  cause  of 
Injury  and  the  time  when  the  disability  must 
occur,  were  fraated,  no  doubt,  so  that  clnlws 
might  be  speedily  adjusted,  and  auy  reason- 
able ground  for  contention,  such  as  the  plain- 
tiff makes  in  the  present  case,  might  be 
avoided.  The  oonclnsion  at  which  we  have 
arrived  Is  supported  by  a  recent  case,  strict- 
ly in  point,  where  the  question  was  carefully 
and  well  discussed.  Williams  v.  Associa- 
tion (tia.)  17  S.  E.  962.  Upon  the  facts  dis- 
closed in  the  complaint,  we  hold  that  it  was 
properly  dismissed.  The  Judgment  of  the 
superlOT  court  is  affirmed. 


SMITH  v.   MILWAUKEE  BUILDERS'  A 

TRADERS'  EXCHANGE  et  si. 
(Supreme  Court  of  Wiscoosin.   Nov.  8,  1895.) 

Hastik  akd  Brrvant — Ikdbpbndbut  Coi(TnA.CT- 
OBS  — Injukibs  to  Third  PeKsoira  — Lubilitt 
OF  Hastkr— NKOiiiosycB  or  Hastbr— Munici- 
pal CORPOKATIOMB — RSGULATINQ  CONeTRCCTIOH 

or  BoiLDtNO  BT  Obdikasob— Acnox  rom  In- 

JVBIBS  —  COXDDOT  OB  ^RllAL  —  EvlDBSOS  —  Is- 

tmccnos. 

1.  OoRtractort  who  have  agned  to  erect  a 
building  according  to  fixed  plans,  of  certain  ma- 
terials, and  who  are  empowered  to  perform  the 
work  thereunder  in  their  own  manner  and  with 
their  own  machinery,  subject  only  to  Inspection 
by  the  architect,  are  Indepeitdent  contmctors. 

2.  The  falliBis  of  a  brick  from  the  fourth  Ho- 
17  of  an  incomplete  building,  not  being  the  natnnl 
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result  of  any  act  which  independent  contractors 
erectiDK  the  buildinx  were  engaged  to  perform, 
the  ownor  cannot  be  held  for  iajurien  resulting 
therefrom. 

&  Under  Laws  1874,  c.  184,  aubc  4,  |  8, 
anthorizing  the  council  of  Milwaukee  "to  con- 
trol and  regulate  tfae  construction  of  buildings," 
"to  prevent  and  prohibit  the  erection  or  mainte- 
nance of  any  insecure  and  unsafe  buildings,"  "to 
control  and  regulate  streets,"  "to  prevent  the  en- 
cuniberiiiK  of  streets  and  allers,"  that  bod^  can 
provide  that  any  person  coQBtructing  a  building 
abnttiujc  on  a  public  sidewalk  shall,  after  the 
completion  of  Uie  fint  Bt«T*  cause  a  roofed  pas- 
sageway to  be  boHt  in  front  of  the  building,  on 
the  sidewalk. 

4.  An  ordinance  requiring  that  "any  owntr  or 
contractor  who  shall  baild  or  cause  to  be  built" 
any  building  abutting  on  a  public  sidewalk  shall, 
after  the  completion  of  the  first  story,  cause  a 
roofed  passageway  to  be  boilt  in  front  of  the 
building,  on  uie  siuewaili,  is  reasonable. 

B.  The  failure  of  an  own»  or  contractor  to 
comply  with  the  requirements  of  a  reasonable 
ordinance  as  to  the  method  of  protecting  passers' 
by  from  injuries  resulting  from  tfae  falling  of 
materials  or  implements  constitutes  negligence  as 
■  matter  of  law. 

6.  The  nonperformance  by  the  owner  of  a 
building  in  the  course  of  erection  of  the  dut? 
imposed  by  an  ordinance  requiring  the  erection 
of  a  roofed  passageway  over  the  sidewalk  after 
the  completion  of  the  first  story,  cannot  be  ex- 
cused  hy  a  plea  that  an  independent  contractor 
has  agreed  to  perform  the  duty. 

7.  Where  two  different  persons  are  engaged 
as  independent  contractors  in  tbe  erection  of  a 
building,  the  one  performing  the  masonry  work 
and  the  other  the  iron  work,  setting  girders, 
beams,  and  floor  Joists  in  tbe  walls  erected  by 
the  other,  each  is  required  to  comply  with  an  or- 
dinance requiring  "any  owner  or  contractor  who 
shall  build  or  cause  to  be  built"  any  building 
abutting  on  the  public  sidewalk  to  erect -a  roofed 
passageway  over  the  sidewalk  after  the  comple- 
tion of  the  first  story. 

8.  Where  one  who  is  exercising  ordinary  care 
is  injured  by  the  failure  of  the  owner  and  two 
independent  contractors,  one  of  whom  is  con- 
fltnicting  the  masonir  and  tbe  other  setting  the 
iron  work  In  a  boildinx,  to  comply  with  the  terms 
of  an  ordinance  which  requires  "any  owner  or 
contractor  who  shall  build  or  cause  to  be  built" 
any  building  abutting  on  the  public  sidewalk 
after  the  completion  of  the  first  ston"  to  cause  a 
roofed  passageway  to  be  built  in  front  of  tbe 
building,  on  the  sidewalk,  he  may  base  a  claim  of 
negligence  on  account  of  such  failure  against 
all  three. 

9.  In  an  action  for  Injuries  suffered  from  a 
brick  falling  on  plaintiff's  head  from  a  building 
in  course  of  erection.  It  was  error  to  instruct  that 
I^aintiff  was  entitled  to  compensation  "for  tbe 
pain  and  suffering  whidi  she  had  endured,  and 
for  pain  which  she  might  be  likely  to,"  or  that 
tliere  is  "a  reasonable  probability"  that  she 
will,  endure,  for  she  can  recover  only  for  snch 
future  pain  as  the  evidence  shows  she  is  rea- 
sonably certain  to  endnre. 

10.  Where,  in  an  action  for  Injuries  from  the 
falling  of  a  brick  which  had  struck  her  while 
passing  on  the  sidewalk  below,  plaintiff  denies 
having  received  any  waniinK,  and  the  evidence 
shows  that  she  did  not  understand  or  know  that 
she  was  in  danger,  it  was  error  to  instmct  that 
though  "plaintiff,  at  the  time  the  brick  was  seen 
to  be  failing  from  the  top  of  the  building,  was 
warned  and  told  to  escape,  she  Is  not  chargeable 
with  negligence  because  she  did  not  use  the  best 
means  of  escape  from  receiving  an  injury  at  that 
time." 

11.  The  attorney  of  one  of  two  defendants 
should  not  he  allowed,  on  his  argument  of  the 
case,  and  against  objection,  to  read  to  the  ju- 
ry a  part  of  a  deposition  taken  before  the  other 
defendant  was  made  a  part?  to  the  suit  as  origi- 
nally brought 


12.  The  rule,  as  stated  In  an  instnictloo.  that 
Dative  testimony  is  confined  to  that  of  ■  wit- 
ness who,  though  present  at  a  transactkm.  Mys 
that  he  did  not  aee  or  did  not  bear.  Is  too  liio- 
ited. 

13.  It  is  erroneous  to  charge  the  Jury  that 
the  positive  testimony  of  a  witness  to  the  exist- 
ence of  a  certain  thing,  and  the  testimony  of  in- 
otlm  witners  that  audi  a  thing  did  mat  exist, 
are  equally  credible. 

Appeal  from  superior  conrt,  Hitvaukee 
county;  R,  N.  Austin,  Jud^. 

Action  by  Mary  E.  Smith  against  the  Mti- 
waukee  Builders'  &  Traders'  Exchange.  Mai 
NeCf,  James  E.  Bayley,  Arthur  J.  Bayley, 
and  Harry  F.  Bayley,  to  recover  for  iD]u- 
rles  to  plaintiff  caused  by  tbe  falling  of  a 
brick  from  the  top  of  a  partially  completed 
building.  There  was  Judgment  for  plaintiff, 
from  which  defendants  appeal.  Beversed. 

This  Is  an  action  brought  to  recover  dam- 
ages for  Injuries  to  the  person  of  the  plain- 
tiff, caused  by  the  falling  of  a  brick  from  tbe 
top  of  the  fourth  story  of  a  partially  com- 
pleted building  In  the  city  of  Milwaukee, 
owned  by  the  defendant  the  Milwaukee 
Builders'  &  Traders'  Exchange.  The  acci- 
dent happened  on  tlie  morning  of  the  18th  of 
April.  1892.  At  the  time  of  the  accident  the 
defendant  exchange  was  constructing  a  flve- 
story  brick  and  Iron  building,  and  the  appel- 
lant Neff  had  contracted  with  the  exchange 
to  build,  and  was  then  engaged  in  building, 
the  masonry  of  the  building,  and  had  com- 
pleted the  walls  to  tbe  top  of  the  foartli 
story.  The  defendants  Bayley,  who  were 
copartners,  had  contracted  with  the  ex- 
change to  put  in  place  the  structural  Iron  for 
the  building.  Both  Neff  and  the  Bayteys 
were  performing  the  work  ondertaken  ifj 
them  under  separate  and  lndei»end«it  con- 
tracts with  the  exchange.  Each  of  said  C(m- 
tracts  contained  a  prorlslon  that  the  con- 
tractor should  well  and  snfflclently  perfwio 
and  finish  hla  work  "under  the  direction  and 
to  the  satisfaction  of  Ferry  &  Claa,  archi- 
tects, acting  as  agents  for  the  owner."  The 
contracts  also  contained  provisions  for  ttw 
inspection  of  the  work  by  the  architect  and 
his  employes.  An  ordinance  of  tbe  city  ot 
Milwaukee  was  Introduced  In  evidence, 
which  was  In  force  at  the  time  of  the  acd- 
dentt  providing  In  substance  that  any  owner 
or  contractor  who  should  build  a  bnlldius 
within  tbe  fire  limits  of  the  city  of  Milwau- 
kee, abutting  upon  any  public  sidewalk, 
should,  after  the  completion  of  tbe  first  txtxy 
ot  tfae  building,  cause  a  passageway  to  be 
laid  In  the  front  of  the  bnlldliv,  upon  tbe 
sidewalk,  and  cause  tbe  same  to  be  roofed 
at  a  height  not  less  tban  10  feet,  and  provid- 
ing for  tbe  punishment  for  ttLtUng  to  comply 
with  tfae  ordhunce.  The  accident  to  tbe 
plaintiff  occurred  about  8  o'clock  on  Monday 
morning.  On  tfae  Saturday  previous  Neff 
bad  completed  tbe  walls  of  the  building  to 
the  top  of  tbe  fourth  story.  In  readiness  for 
tfae  iron  girders  to  be  put  in  place  to  snp- 
port  the  floor  of  tbe  fifth  abnry.    On  Itavini: 
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wflfk  Satnrd^r  nlgbt,  NelTs  m«i  put  eanvu 
upon  the  wsUa  of  tbe  building,  with  loose 
bricks  thereon  to  hold  It  In  place.   On  Mon- 
day morning  NelTs  men  were  not  at  work, 
but  the  Bayleys  were  commencing  to  put  the 
iron  girders  In  place  for  the  fifth  story,  and 
hdstli^  girders  and  beams  to  the  top  of  the 
fourth  story  by  a  derrick.   The  plaintiff  re- 
sides about  a  block  and  a  half  from  the  place 
of  the  accident,  and  was  30  years  old.  She 
passed  along  the  sidewalk  on  Fifth  street, 
opposite  the  building  in  question,  and  wait 
to  a  drug  store  on  Grand  avenue,  and  a  few 
minutes  aft«>wards  she  returned,  and  while 
passing  along  the  sidewalk,  within  about  six 
feet  of  the  building,  a  brick  was  in  some 
manner  caused  to  fall  from  the  top  of  the 
building,  and  struck  her  on  the  head,  frac- 
turing the  skull  and  severely  injuring  her. 
The  plaintiff  claims  that  all  the  defendants 
are  liable  for  her  injuries,  by  reason  of  neg- 
ligence.  The  evidence  was  conflicting  as  to 
whether  there  were  any  guards  or  barriers, 
placed  at  the  north  and  south  ends  of  the 
wall,  but  It  was  admitted  that  no  roof  bad 
been  placed  oyer  the  sidewalk  on  Fifth 
street   The  Jury  returned  the  following  spe- 
cial verdict:  "(1)  At  the  time  the  plaintiff 
first  passed  along  the  tidewalk  adjacent  to 
the  building  on  Fifth  street,  on  the  morning 
of  the  accident,  had  the  north  end  of  that 
sidewalk  been  guarded  by  due  precaution 
against  accident  to  pedestrians?   Ans.  No. 
(2)  At  the  time  the  plaintiff  first  psssed 
along  the  sidewalk  adjacent  to  the  bnUdlng 
on  Fifth  street,  on  the  morning  of  the  acci- 
dent, wM  there  a  barrier  across  the  north 
end  ot  said  sidewalk  sufficient  to  warn  pe- 
destrians It  was  dangerous  to  pass  along  said 
sidewalk?   An&   No.    (S)  At  the  time  the 
plaintiff  passed  along  the  sidewalk,  adjacent 
to  the  building  on  Fifth  street,  on  the  morn- 
ing of  the  acf^dent,  was  the  south  end  of 
said  walk  guarded  by  due  precaution  against 
accident  to  pedestrians?   Ans.  No.   (4)  At 
tbe  time  the  plaintiff  first  passed  along  the 
sidewalk  adjacent  to  the  building  on  Fifth 
street,  on  the  morning  of  the  accident,  was 
there  a  ttarrier  across  the  south  ei^  of 
said  sidewalk  sufflclent  to  warn  pedestrians 
tliat  it  was  dangerous  to  pass  along  said 
walk?   Ans.  Na    (5)  Was  th«e  any  plank 
across  the  north  end  of  the  sidewalk,  which 
was  moved  by  tbe  men  at  work  in  hoisting 
the  Iron  upon  said  building,  before  the  pl^n- 
tilT  was  Injured,  and  before  she  passed  along 
Fifth  street  the  first  time  on  that  day?  Ans. 
No.    (6)  Was  the  brick  which  fell  from  tbe 
building  and  lujnred  the  plaintiff  displaced 
from  the  pier?   Ans.  No.    (T)  Was  the  brick 
which  fell  and  injured  the  plaintiff  a  loose 
brick  placed  on  canvas  covering  the  wall  or 
pier?  Ans.  Tes.  (tO  Was  the  brick  which 
fell  and  injured  the  plaintiff  caused  to  fall 
by  the  men  who  were  at  work  hoisting  the 
Iron  upon  the  building?    Ans.  No.  (9)  Were 
men  there  employed  In  the  business  of  bolst- 
Ing  Iron  upon  the  building  at  the  time  the 


lAaintlff  passed  along  said  sidewalk  the  first 
time?  Ans.  Tes.  (10)  Was  the  defmdsnt 
the  Milwaukee  Builders'  &  Traders*  Bx- 
cbange  guilty  of  any  negligence  or  want  of 
care  which  was  the  proximate  cause  of  the 
injury  to  the  plaintiff?  Ans.  Tes.  (11)  Was 
the  defendant  Max  Neff  guilty  of  any  negli- 
gence or  want  of  care  which  was  the  proxi- 
mate cause  of  the  injury  to  tbe  plaintiff? 
Ans.  Yes.  (12)  Were  the  defendants  tbe 
Bayleys  guilty  of  want  of  ordinary  care 
which  contributed  to  the  injury?  Ans.  No. 
(14)  If  the  court  shall  be  of  the  opinion  that 
pisintiff  is  entitled  to  recover,  at  what  sum 
do  you  assess  her  damages?  Ans.  96,000." 
Judgment  for  tbe  plaintiff  against  all  of  the 
defendants  was  entered  upon  the  verdict, 
and  tliey  have  appealed  separately. 

Van  Dyke  &  Van  Dyke,  Geo.  E.  Suther- 
land, and  Winkler,  Flanders,  Smith,  Bottum 
&  Vilas,  for  appellants.  Austin  &  Hamilton, 
for  respondent 

WINSLOW,  J.  (after  staUng  the  fhcts). 
The  claim  made  by  the  defoidant  the  Build- 
ers' Exchange,  tbe  owmra-  of  tbe  building,  that 
Neff  and  the  Baileys  were  Independent  con- 
tractors, seems  to  us  well  founded.  It  Is 
true  that  In  their  cmitracts  it  te  provided  that 
the  work  Is  to  be  performed  under  the  direc- 
tion and  to  the  satisfaction  of  the  architects, 
acting  as  agents  of  the  owner,  but  it  Is  en- 
tirely certain  from  the  wh<^  contract  that 
this  is  simply  a  reservation  of  tbe  right  of 
inspection.  It  Is  not  a  rncrvatlon  of  power 
to  control  the  manna*  of  the  work,  to  change 
materials  to  be  used,  ot  prescribe  ways  and 
methods  in  which  the  work  Is  to  be  carried 
(Mit  The  contractors  have  agreed  to  build 
the  buUdhig  according  to  fixed  plans  and  spec- 
ifications, and  of  certain  materials.  They  can 
do  tbe  work  in  their  own  manner  and  with 
their  own  machinery,  providing  they  comply 
with  their  contnct  The  architect  can  only 
require  that  the  building  be  such  as  the  con- 
tract demands.  He  has  no  ctuitrol  for  any 
other  purpose.  We  do  not  regard  thls'iesov 
vaUon  of  the  right  of  inq)ectton  of  the  woriE 
as  changing  the  character  of  tbe  contract. 
Hughbauks  V.  Investment  Co.  (Iowa.)  60  N. 
W.  64a  It  Is  evident  that  the  falUng  of  tbe 
brick  was  collateral  to  tbe  contract,  and  was. 
If  negligence  at  all,  the  result  of  negligent 
acts  on  tbe  part  of  some  of  the  workmen  em- 
pfoyed  by  the  contractors,  and  was  not  thp 
necessary  or  natural  result  of  any  act  which 
the  contractors  were  employed  to  do.  In  this 
situation  the  owno:  Is  not  liable,  at  least  In 
the  absence  of  some  other  distinct  ground  of 
liability.  Hundhausen  v.  Bond,  36  Wis.  20; 
Hackett  v.  Telegraph  Co.,  80  Wis.  1S7,  49  N. 
W.  S22. 

In  the  present  case,  however,  the  plaintiff 
claims  another  distinct  ground  of  liability  on 
the  part  of  the  owner  of  the  building,  as  well 
as  the  contractors,  arising  ont  of  the  failure 
to  moke  a  covered  passageway  along  the 
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Fifth  street  front  of  the  tndldlng,  thus  vio- 
lating the  city  ordinance  referred  to  In  the 
statement  of  flicta.  This  ordinance  was 
liassed  by  the  common  coimcU  hefrare  the  sec- 
tion of  this  buIldlDg  waa  b^run,  and  provides 
In  snbstance  that  "any  owner  or  contractor 
who  shall  hereafter  build  or  cause  to  be 
built"  any  buildlDg  abutting  on  a  public  side- 
walk shall,  after  the  completion  of  the  first 
story,  cfuiae  a  roofed  passageway  to  be  bnllt 
In  front  of  the  building,  i^n  the  sidewalk, 
under  pain  of  a  certain  fine  or  imprisonment 
The  power  to  pass  this  ordinance  seems  clear. 
The  chartei'  gives  the  common  councU  power 
"to  control  and  regulate  the  constmctlmi  of 
buildings,"  "to  prevent  and  prohibit  the  erec- 
tion or  maintenance  of  any  Insecure  or  unsafe 
bnildlngB,"  "to  control  and  regulate  streets," 
"to  prevent  the  encumbering  of  streets  and 
alleys  In  any  manner  and  protect  the  same 
from'  any  encroachment  or  injury,"  and  **to 
regulate  the  manner  of  udng  the  streets  and 
pavements."  Laws  1874,  c.  1^  snbc.  4,  %  3. 
An  ordinance  passed  by  the  common  council, 
which  is  within  its  power  to  pass  and  Is  rea* 
sonable,  has  the  effect  of  law  within  the  cor- 
porate limits.  I^la  ordinance,  we  think,  is 
entirely  reasonable,  and  it  was  therefore  law 
to  all  Intents  and  purposes,  and  It  required 
both  the  owner  and  contractor  to  construct  a 
covered  way  over  the  sidewalk  where  this 
accident  happened.  Had  such  a  way  been 
constructed  the  plaintiff  could  not  hare  been 
injured.  The  failure  to  perform  this  statu- 
tory duty  must  be  held  negligence.  2  Thomp. 
Neg.  p.  1232;  Mueller  v.  Railway  Co.,  86 
Wis.  SIO,  56  N.  W.  914,  and  cases  cited; 
Karle  r.  Raih*oad  Co.,  65  Mo.  476.  If  by  rea- 
son of  such  negligence  damage  directly  re- 
sults to  any  one  for  whose  benefit  the  law 
was  passed,  and  who  Is  not  guilty  of  con- 
tributory n^ligence,  a  civil  action  for  dam- 
ages may  be  maintained.  Bott  v.  Pratt,  33 
Minn.  323,  23  N.  W.  237;  McCaU  v.  Chamber, 
lain,  13  Wis.  637.  Nor  can  the  nonperform- 
ance of  such  a  duty  be  excused  by  the  plea 
of  an  independent  contract  by  which  another 
has  agreed  to  perform  the  duty.  Thomp. 
Neg.  p.  904.  The  plaintiff's  contention  that 
the  failure  to  comply  with  this  ordinance  con- 
stituted negligence  on  the  part  of  the  owner 
and  on  the  part  of  Neff,  who  was  tlie  con- 
tractor for  the  walls  and  brick  work,  must 
cci*talnly  be  sustained.  The  situation  of  the 
Bayleys  Is  somewhat  different,  but  still  we 
think  that  they  are  contractors  who  are  bully- 
ing a  building  within  the  meaning  of  the  or- 
dinance. Doubtless  the  ordinance  would  not 
apply  to  a  painter  or  a  plumber,  or  a  mere 
plasterer  or  decorator,  or  any  one  whose 
work  does  not  constitute  a  substantial  part  of 
the  building.  •But  the  Iron  work  In  this  case 
is  certainly  an  integral  and  substantial  part 
of  the  buUdlng.  It  consists  of  Iron  girders, 
beams,  and  floor  Joists,  evidently  set  in  the 
walls,  and  without  which  there  could  be  no 
buUdlng,  but  a  mere  shell.  I'he  mason  and 
ttie  Inm  contrat^r  evidently  must  and  do 


work  together  to  make  tUa  tmildlng.  The 
work  of  one  seenu  to  be  fully  as  Importsnt 
as  that  of  the  other,  and  ndtlier  can  do  Idi 
work  If  tlie  woik  of  the  other  la  not  done. 
We  hold,  therefore,  that  the  wmd  "conttact- 
or,"  in  the  ordinance,  applies  as  well  to  the 
Bayleys  as  to  Neff,  and  that  all  the  defend- 
ants are  within  the  terms  at  the  ordinance. 
The  ordinance  being  a  reascmable  and  valid 
one,  and  framed  to  protect  the  passenger 
from  injury,  when  a  passenger  who  Is  exw- 
cislng  ordinary  care  U  Injured  by  reason  of 
the  failure  to  comply  with  its  provlsionB  be 
may  undoubtedly  base  a  claim  of  n^igence 
on  account  of  such  fiiUure  against  all  iriiose 
duty  It  was,  tmder  the  ordinance,  to  make  the 
covered  way.  These  considerations  demon- 
strate  that  there  was  no  error  in  OTamUng 
the  motions  for  nonsuit  and  the  motions  to 
direct  verdicts  made  by  the  several  defeod- 
ants.  A  new  trial  of  the  case  will  lie  neces- 
sary, however,  because  of  certain  erron. 
which  we  will  briefly  state: 

1.  The  Jury  were  Instructed  on  the  snbject 
of  damages  that  the  plaintiff  would  be  enti- 
tled to  compensation  tor  the  pain  and  suffer 
Ijog  which  she  had  endured,  also  for  the  pain 
whicta  it  may  be  llkdy,  or  that  tiiere  la  a 
reasonable  probability,  that  abe  will  endnre 
in  the  future  This  was  error.  The  pltintiff 
la  only  entitled  to  recover  for  such  future 
pain  as  the  evidence  shows  she  Is  reasonablT 
certaln  to  endure.  Block  v.  BaDway  Co..  S9 
Wis.  871,  61  N.  W.  1101. 

2.  The  jury  were  also  Instructed  as  foUoim: 
"I  instruct  yon,  gentlemen,  that  a  person  la 
not  guilty  of  contributory  negligence  in  a  case 
where  tliat  person  receives  an  Injury,  hein; 
in  a  place  of  danger,  because  that  person  doei 
not  exercise  bis  best  Judgment  in  avoidlBf 
injury  and  escaping  from  dan^r  wh«<n 
warned.  So,  If  the  plaintiff,  at  the  time  tb* 
brick  was  seen  to  be  falling  from  the  top  of 
that  building,  was  warned  and  told  to  escape, 
—told  to  get  away  from  the  falling  brlcfc- 
she  Is  not  chargeable  with  neg:llgeDce  because 
she  did  not  use  the  best  means  of  escapliu! 
from  receiving  an  injury  at  that  time,  be- 
cause being  In  a  place  of  danger,  she  Is  doI 
chargeable  with  negligence  If  she  did  not  me 
the  best  means  of  escaping."  This  was  mis- 
leading In  the  present  case,  because  no  farts 
in  evidence  warrant  It.  The  plaintiff  AetAee 
having  received  any  warning,  and  the  evi- 
dence of  the  defendants'  witnesses  who  tes- 
tify to  having  shouted  at  the  plaintiff  when 
the  briclc  was  falling  shows  afflrmativdy  that 
the  plaintiff  did  not  understand  or  know  ttat 
she  was  In  any  danger,  and  did  not  adopt  aar 
course  of  action  while  facing  an  immiDeot 
danger  or  sudden  peril.  Under  such  clmini- 
stances  the  charge  In  question  sboDld  not 
liave  been  given. 

3.  The  defendants  Bayley  wen  not  par- 
ties to  the  suit  as  originally  brought,  aad  l>e- 
fore  they  were  made  parties  the  depositkn 
of  one  Kneer  was  taken.  Upon  tbe  argument 
of  the  case  the  attorney  for  tbe  defendant 
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Keff  was  allowed,  against  objection,  to  read 
a  part  of  this  deposition  to  the  Jury,  against 
tlie  Bayleys,  In  reply  to  the  argwnwt  of  Ht. 
Sutherland  <m  behalf  of  the  Bayleys.  This 
was  error.  It  coold  not  be  used  as  against 
the  Bayleys,  because  they  were  not  partlea  to 
tbe  action  when  It  was  taken. 

4.  Tbe  charge  was  erroneous,  also,  when 
treating  of  positive  and  negative  testimony. 
Tbe  trial  Judge  practically  told  the  jnry  that 
negative  testimony  was  confined  to  that  of  s 
witness  who,  though  present  at  a  transaction, 
soys  that  he  did  not  see  or  did  not  bear. 
Tills  Is  too  limited  a  nde.  Testimony  which 
Is  positive  In  form  may  amount  merely  to 
negative  testimony.  Ralph  v.  Railway  Co., 
32  Wis.  177;  Draper  v.  Baker,  61  Wis.  450, 
21  N.  W.  627.  It  is  erroneous,  also,  to  say 
that  the  positive  testimony  of  a  witness  to 
the  existence  of  a  certain  thing,  and  the  tes- 
tlmtmy  of  another  witness  that  such  a  thing 
did  not  eodst,  are  eQually  creffible.  This  Id- 
ntnictlon  Ignores  every  well-settled  principle 
which  is  to  be  applied  In  determining  tbe  cred- 
ibility of  witnesses,  and  lays  down  the  rule 
that  one  witness  will  com)ta4»lance  another. 
Draper  v.  Baker,  supra. 

Numerous  other  questions  were  presented 
and  argued,  but  we  think  the  general  princi- 
ples laid  down  in  this  opinion  so  ftir  simplify 
the  qnestlfms  presented  that  upon  a  new  trial 
many  of  these  qnestlons  will  not  again  arise, 
and  we  do  not  deem  It  our  duty  to  consider 
them  In  this  opinion.  Judgment  reversed  up- 
on all  the  appeals,  and  action  remanded  for  a 
new  trlaL 


WALSH  V.  ST.  CliAIR  CIRCUIT  JUDGE. 

(Sapreme  Coart  of  Michigan.   Oct.  25,  1895.) 

MAKDAMrB  TO  JunoE— Final  Judohent 

Mandamus  will  not  lie  to  review  ques- 
tions arising  during  a  proceeding  until  after  final 
jiKlgment 

Abdication  by  Joseph  Walsh  for  an  order  to 
show  cause  why  a  writ  of  mandamus  should 
not  Issue  against  the  St  Clair  circuit  Judge. 
Application  denied. 

Joseph  Wateh,  in  pra  pa. 

PER  CURIAM.  In  this  matter  it  appears 
upon  the  face  of  the  appliojition  that  the  court, 
"for  the  purpose  of  having  tbe  determluatton 
by  the  supreme  court,"  held  the  objections 
made  to  the  proceedings  good.  The  court 
Ftioiild  have  passed  upon  each  of  the  points 
rained  upon  Its  merits.  The  questions  sug- 
gested are  more  properly  reviewable  on  appeal, 
nnd  the  court  below  should  have  regarded  the 
matter  In  that  light.  In  any  event,  we  do 
not  feel  called  upon  to  review  questions  arls- 
ins  during  the  course  of  a  proceeding,  at  least 
iiutU  tbe  final  jiidjcmrpt  of  tlie  court  below  has 
hcen  given  after  full  consideration.  The  ap- 
plication will  therefore  be  denied. 


SHBBWOOD  et  aL  V.  IONIA  CIRCUIT 
JUDOE. 

(Supreme  Court  of  Michigan.  Xov.  td,  1893.) 
Appbal  Bonn— Waivbb  ov  Dbpictb. 
After  a  general  appearance  on  aiveal  from 

a  justice  of  the  peace,  a  party  Is  not  entitled,  in 
r(?£iK>u8e  to  a  motion  for  security  for  coata.  to 
have  the  appeal  dismiaae<l  because  the  sureties 
on  the  appeal  bond  did  not  justifr  before  the  Jus- 
tice, as  required  by  Uow.  Ann.  St  1 1000. 

Original  petition  for  mandamus  by  Joeiah 
W.  Sherwood  and  others  agalust  Frank  D.  M. 
Davis,  circuit  Judge  of  Ionia  county.  Deuied. 

John  Nichol,  for  relators.  Dwlgbt  Gosb, 
for  respondent. 

MONTGOMERY,  J.  Relators  recoveie<l  a 
judgment  before  a  Justice  of  the  peace 
against  Llda  A.  Miller  on  the  29th  day  of 
April,  1S05.  An  appeal  was  taken  ^ithln 
tbe  five  days  allowed  by  statute,  a  proper  affi- 
davit being  filed,  and  a  bond  In  amount  suffi- 
cient and  In  proper  form,  save  that  the  affi- 
davit showing  responsibility  of  surety  was 
sworn  to  before  a  notary  public.  The  stat- 
ute (How.  Ann.  St.  §  7000)  requires  that  the 
bond  or  recognizance  shall  be  taken  before 
the  Justice  by  whom  the  Judgment  Is  render- 
ed, or  by  some  other  Justice  of  the  peace  of 
the  county,  or  by  the  county  clerk,  and  sec- 
tion 7001  provides  that  no  Justice  of  the  peace 
or  county  clerk  shall  fake  any  bond  or  recog- 
nizance on  appeal  unless  the  pei-son  or  per- 
sons entej'ing  Into  the  same  as  surety  justi- 
fies his  or  tlieir  responsibility  on  oath.  Sub- 
sequently, and  on  the  17th  of  May,  tbe  rela- 
tors entered  a  general  appearance  In  the  cir- 
cuit court.  In  July  a  motion  for  security  for 
costs  was  made  by  defendant  The  notice  of 
this  motion  was  Insufficient,  and  on  the  same 
da>'  on  which  tbe  motion  was  noticed  to  be 
beard  an  order  was  made  requiring  plaintiff 
to  show  cause  why  security  should  not  be 
ordered.  On  the  return  day  of  this  order 
relators  entered  a  motion  to  dismiss  the  ap- 
peal on  the  ground  that  tbe  bond  was  lusufii- 
clent  for  the  reason  that  the  justification  was 
not  taken  before  the  proper  authorities,  and 
opposed  the  motion  for  security  on  the  same 
ground.  The  circuit  ludge  ordered  secmlty, 
and  refused  to  dismiss  the  proceeding.  Man- 
damus is  now  aaked  to  compel  the  circuit 
Judge  to  enter  an  order  of  dismissal.  In  their 
petition  the  relators  state  that  they  entei-ed 
tjie  motion  to  dismiss  "in  resi>onse"  to  the 
order  to  show  cause  why  tbe  security  should 
not  be  required.  We  assume  that  this  is  thi; 
fact,  as  It  is  quite  evident  that  plaintiffs  weri' 
not  apprehensive  that  the  bond  was  Insufli- 
cient  for  their  protection.  A  general  appear- 
ance gives  jurisdiction,  and  is  a  waiver  of 
defects  in  the  bond,  at  least  to  tbe  extent 
that  after  such  appearance  It  Is  not  the  right 
of  the  defendant  to  have  the  case  dismissed. 
1  Enc.  PI.  &  Prac.  1000,  1001;  McCombs  v. 
Jolmson,  47  Mich.  504,  11  N.  W.  400.  We 
do  not  bold  that  before  an  appearance  the  ar- 
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peUee  may  not  more  in  (bnn  for  a  dlsndnal 
on  account  of  a  defect  in  the  bond,  m  tbat  on 
each  motion  the  circuit  Judge  may  not  enter 
an  ord^r  nlal  for  the  j^t™'— n'  on  teilnre  to 
file  a  new  tiond;  bat  a  gmeral  Toluntary  ap- 
pearance ia  a  waiver  of  the  right  to  insist  on 
a  dlamisaal  for  mere  formal  defects.  The 
appellee  may  still  have  the  right  to  move  for 
a  new  bond  on  a  proper  showing,  but  such  t« 
not  the  motion  in  this  case.  On  the  contrary, 
the  preset  motion  is  an  attempt  to  assert  a 
technical  right  which  appellee  had  waived 
"in  response"  to  an  application  which  defend- 
ants had  a  perfect  right  to  make.  The  writ 
will  be  denied,  with  costs.  The  other  Jua- 
tlcee  concurred. 


MILLARD  V.  LENAWEE  CIRCUIT  JUDGE. 
(Sameme  Coutt  of  Hicbigan.   Nor.  19,  1886.) 

QARiriaHHENT—  ArPIDAVIT  —  BUFFICIBJSCT  —  GAB- 

NisHBe  SuMMOxs— Clerical  Ekror. 

1.  Under  2  How.  Ann.  St.  S  8058,  provld- 
ioK  that  the  affidavit  for  gainisbnient  snail  be 
fildd  "nt  the  time  of  or  after  the  commencement 
of  a  suit."  an  affidavit  made  upon  tbe  same 
day  witb,  but  before,  the  commencement  of  the 
suit,  and  reciting  that  tbe  suit  was  "about  to  be 
commenced,"  is  sufficient. 

2.  Though  2  How.  Ann.  St  S  8058,  requires 
the  garnisbee  to  be  warned  to  pay  no  more  mon- 
ey to  the  principal  debtor,  a  garnisbee  summons, 

dericaf  mistake,  warning  the  agent  of  plain- 
nff,  who  drew  the  affidavit,  to  pay  no  more  money 
to  the  inrlnclpal  debtor,  was  not  tataH  to  the 
validity  of  the  pEOceedings. 

Petition  for  mandamus  by  Ida  M.  Hlllard 
against  Lenawee  circuit  judg&  Granted. 

Watts,  Bean  &  Smith,  for  relatw.  Morgan 
&  Priddy,  for  respondent. 

<IRANT,  J.  Relator  sued  one  Mrs.  Hays, 
gamlahlng  Waldby  A  Clay's  State  Bank. 
The  bank  filed  a.dlsdosur^  and  afterwards 
moved  to  quash  the  garnishee  proceeding!!^ 
which  motion  prevailed.  The  object  of  this 
petition  is  to  set  aside  that  order. 

1.  Tbe  affidavit  fbr  the  writ  of  garnishment 
was  mode  before  the  original  suit  was  com- 
menced, but  on  the  same  day,  and  stated 
that  **a  suit  was  about  to  be  commenced." 
mie  statute  do^  not  require  the  affidavit  to 
be  made  at  the  time*  of  or  after  the  com- 
mencement of  suit,  but  provides  that  such 
affidavit  shall  be  filed  with  tbe  clerk  "at  the 
time  of  or  after  the  commencement  of  suit" 
2  How.  Ann.  St  I  8058.  Where  the  affidavit 
is  made  upon  the  same  day  with  the  com- 
mencement of  suit,  the  court  acquires  Juris- 
diction. 

2.  The  affidavit  was  made  by  Henry  G. 
Smith,  as  agent  and  attorney  of  plaintiff. 
The  garnishee  summons  was  drawn  upon  a 
in-Inted  blank,  reciting  that  a  suit  had  been 
commenced  against  the  prindpal  defendant, 
and  by  a  clerical  mistake  It  warned  tbe  said 
"Henry  C.  Smith,  agent  and  attoiney  of  Ida 
M.  Millard,  thenceforth  to  pay  no  money 
to  the  aaid  Mrs.  J.  A.  Hays."  The  statute 
requires  the  garnishee  defendant  to  be  warn- 


ed to  pay  no  money  to  the  principal  dcfeod- 
ant  Tbe  court  below  held  the  failure  to  d<i 
this  to  be  a  fatal  defect,  and  qnasbed  tbe 
proceedings  for  that  reason.  We  think  tbt 
court  was  in  error.  Tbe  sommons  unmistak- 
ably showed  upon  Its  fiuse  that  this  was  a 
clerical  error.  It  required  no  extraneous  evi- 
dence to  flOiow  it  It  fcrilows  fliat  the  amend- 
ment of  the  writ  was  prc^Mr,  and  should  have 
bem  allowed,  permitting  the  tnantlon  ef  the 
name  of  the  bank  tai  [toce  of  Henry  O.  ftnltb. 
The  writ  '^11  issue  as  prayed.  Tbe  other 
Justices  concurred. 


0'HALIX)RAN  et  aL  v.  MATOR,  ETC,  OF 

CITY  OP  JACKSON. 
(Supreme  Court  of  Midiigan.    Kov.  19.  ISOSii 
LiqooR  Bonds— AnmovAL—DuTT  <w  Matok 

1.  Under  Pub.  Acta  1887.  No.  313.  prorid- 
ing  for  the  approval  of  liquor  lionds  by  the  coa- 
moD  couQcil,  a  majority  of  the  council  may  ap- 
prove such  bond,  and  a  two-thirds  vote  is  not 
required,  as  in  tine  passage  of  an  ordinance. 

2.  A  charter  provision  requiring  every  ordi- 
nance or  resolution  of  the  coaodl  to  be  amiroved 
by  the  mayor  has  no  application  to  the  approval 
of  a  liquor  bond. 

Certiorari  to  circuit  court,  Jackson  county: 
Erastus  Peck,  Judge. 

Petition  for  mandamus  by  Edward  O'Hal- 
loran  and  another  against  the  mayor  and  re- 
corder of  tbe  city  of  Jackson  to  enforce  tbe 
approral  of  a  bond  for  the  sale  of  Intoxicat- 
ing liquors.  The  writ  was  issued  as  prayed 
for,  and  respondents  bring  certiorari.  Af- 
firmed. 

William  B.  Ware,  for  rdators.  Edwardv 
&  Blair,  for  respondents. 

LONG,  J.  On  June  6.  ISOS,  the  relaton 
presented  their  liquor  bond  to  the  comnioa 
council  for  approvaL  No  question  Is  made  as 
CO  the  form  of  the  bond  or  sufficiency  of  tbe 
auretlM.  The  brad  was  referred  to  a  com- 
mittee, and  the  committee  reported  it  bick 
with  a  recommendation  that  it  be  approved: 
The  report  was  not  adopted,  as  9  of  tbe 
members  voted  In  the  negative  and  onljr  6 
in  the  affirmative.  There  were  16  aldermen 
In  all.  At  the  same  meeting  of  the  connciL 
with  only  15  aldermen  present,  a  motion  lo 
approve  the  bond  was  declared  carried,  S 
voting  for  approval  and  7  against  These 
proceedings  were  referred  to  the  mayor,  who 
on  June  24th  returned  the  same  with  bis  Alt- 
approval,  giving  certain  teuona  tlierefor. 
Demand  waa  thereupon  made  upon  the  re< 
corder  of  the  city  to  cntlfy  tbe  action  of  lit 
council  on  the  bond.  Tills  was  refused.  Re 
lators  thereupon  filed  a  petition  In  the  Jadi- 
son  circuit  court  for  a  mandamus  to  compel 
the  mayor  to  file  bis  approval  of  the  bond, 
and  the  recorder  to  Indorse  upon  the  bond 
the  approval  of  the  council.  The  cause  wu 
heard  in  the  circuit,  and  the  prayer  of  the 
relators  granted  as  to  the  recorder  and  tbe 
petition  dismissed  aa  to  tbe  mayor.  The 
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case  comes  to  this  court  by  writ  of  certio- 
rari. 

It  Is  the  contentloD  of  relators  (1)  that  the 
rote  of  seven  to  ei^ht  was  sufficient,  tinder 
tlie  charter,  to  approve  the  bond;  (2)  that 
the  common  council  Is  the  final  judge  of  the 
sufficiency  of  liquor  bonds,  and  that  nothing 
remained  to  be  done,  after  the  action  of  the 
council,  to  make  the  bond  etTective,  but  the 
indorsement  of  such  action  on  the  bond  by 
the  recorder  of  the  city,  who  la  the  clerk 
of  the  council.  On  the  other  hand,  it  Is  con- 
tended by  counsel  for  respondents  that,  there 
being  no  ordinance  of  the  city  regulating 
the  performance  of  the  duty  to  approve  liq- 
uor bonds,  It  could  be  performed'only  by  ac- 
tion or  resolution  having  the  force  of  an 
ordinance,  which  under  section  1,  c.  7,  of  the 
charter  (Act  No.  414,  Local  Acts  1889),  re- 
quired a  two-thirds  vote,  and  that  therefore 
the  bond  was  not  approved.  We  think  this 
contention  cannot  be  sustained.  No  provi- 
sion of  the  charter  requires  the  approval  of 
liquor  bonds  to  be  by  general  ordinance,  and 
Act  No.  313,  Pub.  Acts  1887,  leaves  the  ap- 
proval to  the  common  council.  A  majority 
vote  of  the  aldermen  present  may  approve,  a 
quorum  being  present  The  charter  gives 
the  common  council  the  power  to  "regulate, 
prohibit  and  suppress  ale,  beer  and  porter 
houses  and  all  places  of  resort  for  tippling 
and  lntemi>erance,  •  •  *  and  to  regulate 
and  license  all  taverns  and  houses  of  pub- 
lic entertainment;  all  saloons,  restaurants 
and  eating  houses."  Local  Acts  1889,  Act 
No.  414,  c.  9,  {  1.  The  legislature  may  con- 
fer upon  the  common  council  the  right  to  de- 
termine the  places  where  saloons  may  be 
kept,  and  to  determine  that  question  upon 
each  application.  Sherlock  v.  Stuart,  96 
Mich.  193,  55  N.  W.  845.  Under  the  charter 
the  common  council  consists  of  two  alder- 
men from  each  ward,  and  the  recorder,  but 
the  recorder  has  no  vote  therein.  Section  1, 
c.  6,  of  charter.  The  mayor  is  made  the 
chief  executive  officer  of  the  city,  with  cer- 
tain powers  in  the  charter  enumerated.  He 
has  no  vote  or  voice  in  the  deliberations  of 
tbe  council,  but  no  ordinance  or  resolution 
shall  be  of  any  force  without  the  written  ap* 
proval  of  the  mayor  or  other  person  per- 
forming for  the  time  being  the  duties  of  his 
office,  etc.  The  approval  of  the  bond  cannot 
l>e  said  to  have  required  an  ordinance  or  res- 
olution. It  was  approved  by  motion,  which 
'  was  carried  by  a  majority  vote.  Hie  liquor 
statute  requires  the  approval  of  tbe  council, 
and  the  charter  has  not  so  modified  or  chan- 
ged the  statute  that  the  mayor's  approval 
was  necessary.  The  court  below  was  of 
tbe  opinion  that  the  approval  of  the  mayor 
was  unneeessary,  and  we  think  that  conclu- 
sion correct.  The  petition  was  therefore  dis- 
missed as  to  tbe  mayor,  and  the  order  was 
made  requiring  the  recorder  to  Indorse  the 
approval  of  the  council  upon  tbe  bond.  That 
order  must  be  affirmed.  Tbe  other  Justices 
concurred. 


FREY  V.  CALHOUN  CIRCUIT  JUDOB. 
(Supreme  Court  of  Michigan.    Nor.  Itf,  1885.) 

FSLOST  TBIIL— VlRDICT  BSNDBRBD  IX  ABSBVOB 

or  AcccsEU. 
A  verdict  in  a  felony  case  la  not  invalid 
because  reDdered  in  the  absence  of  accused, 
notwithstanding  How.  Ann.  St.  {  9668,  pro- 
viding that  no  person  indicted  for  a  felony  snail 
be  tned  uniesw  persoDally  present  duriDg  the 
trial;  be  being  out  on  bail,  and  verdict  oeing 
rendered  daring  court  hours. 

Application  of  Oren  J.  Frey  for  mandamus 
to  the  Calhoun  circuit  Judge.  Denied. 

Hnlbert  &  Mechem,  ft»r  relator.  O.  Scott 
Clark*  for  reqnndent. 

HeOBATH.  C.  J.  Relator  was  on  trial  un- 
der How.  Ann.  St  S  9083.  After  the  Jury 
had  retired,  the  court  adjourned  until  the  next 
mcHmlng  at  8  o'clock.  When  tbe  court  recon- 
vened, the  Jury  reported  that  they  bad  agreed 
iQ»n  a  verdict  Tbey  were  admitted,  rmdered 
a  verdict  of  guilty,  and  were  discharged. 
Within  a  few  mhiutes,  the  respondoit,  wbo 
WAS  out  <m  bail,  came  Into  court,  and  tbe 
ftict  of  his  absence  at  tbe  time  of  the  xva- 
dltion  of  the  verdict  mm  then  made  known 
to  the  court  The  Jury  had  separated,  but, 
after  not  less  than  half  an  hour  and  not  more 
ttan  three-quarters  of  an  hour  had  elapsed, 
the  Jnry  were  called  togetber,  and  again  an- 
nounced their  verdict  in  the  presence  of  the 
respondent  and  were  polled  by  the  clerk. 
Counsel  for  tbe  prisono*  afterwards  moved  the 
court  tbr  respondent's  dlscbai^,  and  tbla  Ui 
an  application  for  a  mandamus  to  compd  the 
court  to  make  such  an  order.  Relator's  con- 
tention la  that  be  was  on  trial  for  a  felony; 
that  the  statute  (How.  Ann.  St  ^  9S0S)  pro- 
vides that  no  pexaon  indicted  for  a  felony  sliall 
be  tried  unless  per8<»ially  [nresent  during  the 
trial;  that  tbe.  trial  Includes  the  receipt  and 
record  of  the  verdict;  that  the  first  verdict 
was  rendered  In  his  absence;  that  tbe  second 
verdict  was  rendered  after  the  jury  had  sep- 
arated; and  that  he  has  been  once  in  Jeop- 
ardy, and  Is  therefwe  entitled  to  his  discharge. 
The  general  rule  is  that  a  trial  for  a  felMiy 
cannot  be  bad  without  tbe  personal  presence  of 
tbe  accused.  We  have  a  statute  which  recog- 
nizes and  embodies  this  rule.  How.  Ann.  St. 
I  9068.  It  is  also  weU  settled  that  tbe  trial  Is 
not  concluded  until  the  verdict  Is  received  and 
recorded.  There  are  cases  which  hold  that  a 
verdict  rendered  in  tbe  absence  of  tbe  pris- 
oner, whether  he  be  In  custody  or  out  on  ball, 
Is  void.  State  T.  Huribut,  1  Boot,  90;  Clark 
v.  State,  4  Humph.  254;  Sneed  v.  Stete,  6 
Ark.  431.  Few  cases  wIU  be  found  which  go 
to  this  extent,  and  In  nearly  all  of  the  cases 
where  a  verdict  rendered  In  the  absence  of  tbe 
accused  has  been  held  erroneous  the  respond- 
ent has  been  in  custody,  and  has  therefore 
been  prevented  from  attending.  When,  bow- 
ever,  the  absence  of  the  prisoner  Is  not  an 
enforced  absence,  but  Is  voluntary,  as  when  he 
Is  oat  on  ball,  and  b&s  l>e«n  present  pending 
tbe  trial,  but  voluntarily  leaves  the  court  room 
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pending  the  dplibeiatiuns  of  the  jury,  or  neg- 
lects to  appear  at  the  adjourned  hour  of  tbe 
court,  the  clear  weight  of  authority  favore  the 
rule  that  a  verdict  rendered  under  such  cir- 
cumstances is  ralfd  and  binding.  In  Arkansas 
a  statute  enacted  since  the  decision  of  Sneed 
T,  State,  supra,  Brown  t.  State,  24  Ark. 
620,  and  Osbom  t.  State,  Id.  629.  proTldes 
that,  if  defendant  escapes  from  custody  pend- 
ing the  trial,  or,  If  on  ball,  he  shall  absent 
himself,  the  trial  may  either  be  wtojfpoA  or 
progress  to  a  verdict,  at  the  discretion  of  the 
prosecuting  attoniey.  The  constltntlonallty  of 
this  statute  was  upheld  In  Oore  t.  State  (Ark.) 
12  S.  W.  564.  In  Hin  T.  State,  17  Wis.  607, 
It  was  held  that  the  burden  was  upon  the  prts- 
oner  to  show  that  he  was  deprived  of  the  right 
to  be  present  In  Wilson  r.  State,  2  Ohio  St 
H19,  held  that  when  defendant  is  on  ball  It  ta 
not  error  to  rec^ve  a  verdict  In  bis  Ttdnntary 
absence.  In  Fight  v.  State,  7  Ohio,  181,  n- 
QMrndent,  behifi  im  ball,  had  absconded  during 
the  trial,  and  it  was  held  proper  to  iffoceed 
with  the  trial.  In  Bose  v.  State,  20  Ohio,  31, 
tbe  prlsoaw  was  In  cmrtody,  and  It  was  hdd 
that  a  verdict  rec^ved  In  his  absence  should 
have  been  set  aside.  In  Sahlinger  v.  People, 
102  lU.  241,  held  that,  where  a  prisoner,  pend- 
ing tbe  trial,  voluntarily  abandons  the  court 
room,  he  will  be  regarded  u  having  waived 
a  right  wlUch  Is  guarantied  to  Um,  and  tbe 
court  may  proceed  In  his  absence.  In  Price  v. 
Stirte,  36  Miss.  031,  it  was  held  that,  where 
dtfendant  voluntarily  absents  hlms^f,  he  can- 
not complain.  In  Plach  v.  State,  53  Miss.  868, 
respondent  was  in  custody.  In  Barton  v. 
State,  67  Ga.  653,  the  court  say  the  presence 
of  the  defMidant  is  necessary  for  himself  bMd- 
ly  in  order  to  exerdae  his  right  to  poB  the 
Jtvy.  "Any  arrangement  he  had  made  with  a 
private  person  to  let  him  know  when  the  Jury 
would  be  ready  to  delivor  tiie  verdict  and  tbe 
failure  of  such  person  to  comply  with  Ills 
promise,  cannot  affect  the  point.  It  was  his 
duty  and  obllgatkm  In  bis  bond,  as  well  as  his 
right,  to  be  present  until  the  close  of  bis  trial, 
—the  rendition  of  the  verdict;  and,  beii^  free, 
it  was  for  him  to  provide  so  as  to  be  present" 
Tbe  court  dlstfnguisbes  that  case  from  former 
decisions  where  resiiondent  was  in  custody  at 
the  time  of  the  rendition  of  the  verdict  In 
I^ucb  V.  Com.,  88  Pa.  St  189,  defendant  was 
on  bail,  and  left  tbe  court  room  while  the  jury 
were  out  and  In  his  absence  tbe  jury  came 
In  and  rendered  tbe  verdict  Held  to  be  no 
ground  for  a  motion  In  arrest  of  judgment 
The  New  York  cases  called  to  onr  attention 
do  not  determine  tbe  question  here  pi-esented. 
In  People  v.  Perkins,  1  Wend.  91,  the  prisoner 
was  in  custody.  In  Maurer  v.  People,  43  N. 
Y.  1,  the  jury  returned  Into  court  at  midnight 
and.  In  the  absence  of  the  prisoner,  asked  cer- 
tain questions,  to  which  the  court  replied.  It 
does  not  appear  from  the  reported  case  wheth- 
er tbe  prisoner  was  at  liberty  or  not.  In  Mills 
V.  Com.,  7  Leigb,  751,  the  verdict  was  defect- 
ive, In  that  the  jury  bad  not  fixed  the  term  of 
imprisonment  and  the  court  undertook  to  sup- 
ply tbe  omission  after  the  discharge  and  sepa- 


ration of  the  jury.  State  v.  Alman,  61  N.  C. 
394,  Involved  tbe  right  of  the  court  to  dis- 
charge tbe  Jury,  which  had  failed  to  agree,  in 
the  absence  of  the  accused.  In  the  recmt 
case  of  Com.  v.  McCarthy  (Mass.)  40  X.  &. 
766.  the  question  baa  been  fully  consklered. 
and  the  rule  adopted  that,  wbm  a  defendant 
on  trial  tor  felony,  who  Is  on  ball,  volnntaillr 
absents  hhnself  without  leave  when  the  jiu? 
retire  for  dellboittloa,  and  remains  absent  s 
verdict  rendered  in  his  absence  will  be  bind- 
ing. In  the  iHreaent  case,  the  court  having 
adjourned  until  the  next  morning,  tbe  respond- 
ent was  justiOed  In  assuming  that  nothing 
would  be  done  until  that  time,  but  he  was 
bound  to  take  notice  of  the  hour  at  whldi  tlie 
court  convened,  and  hl»  absence  tbereafto- 
mnst  be  regarded  as  voluntary,  and  the  eonrt 
would  have  been  justified  In  treating  it  as  a 
waiver  of  his  right  to  be  present.  Tbe  verdict 
first  rendered  must  be  treated  as  valid,  and 
the  writ  most  ther^re  be  denied.  The  otber 
justices  concurred. 


BOOERS  V.  FERRIS. 
(Supreme  Court  of  Jtlicbigan.   Nov.  19,  18^> 

RsFUVIK-^EVItlBMCE— BkBACH    OF  WaUJLSTT- 
iNSTRCOTIOXa— ArPSlL. 

l.In  replevlo  it  appeared  that  pUiotiff 
gave  defendant  a  mortgage  on  the  propertj  to 
secure  notes  given  for  a  bone  warranted  br 
def«ida.at  to  be  somid,  that  defendant  bad  tak- 
en the  proper^  under  tbe  nortgage^  becaw 
one  of  the  notes  was  due  and  unpaid,  and  that 
defendant  had  returned  the  horse  because  he 
claimed  there  was  a  breach  of  the  warraotv. 
Held,  that  It  was  not  error  to  permit  ^aintiff 
to  testify  that  be  relied  on  the  warraaty  in 
making  the  pnrcheae  of  the  horse. 

2.  Nor  was  it  error  to  permit  a  witneM  to 
testify  that  about  two  woeks  after  the  par 
chase  he  noticed  a  puff  on  tbe  leg  of  tbe  bone; 
that  it  looted  like  a  Bpavin;  that  he  did  not 
think  that  aach  a  spavin  would  appear  vi-itbin 
a  week  after  it  had  been  contracted,  thoafh 
be  testified  that  be  had  never  watted  one  nn- 
til  It  was  fully  developed,  and  had  no  practi<^ 
knowledge  about  them. 

3.  In  such  case  the  evidence  showed  with- 
out conQict  that  defendant  returned  the  hone 
September  15tb,  and  did  not  agaia  talie  w»- 
sesBion.  but  there  was  a  confiict  as  to  when 

laintiff  first  complained  to  defendant  of  thr 
unches.  EeU,  that  it  was  not  error  to  chargi- 
"that  there  bad  been  some  evidence  introdac«d 
in  behalf  of  plaintiflT  tendioff  to  show  that  h*- 
took  this  horse  bark  at  different  times.  au<) 
complained  to  defendant  of  the  growth  of  thtw 
bunches  on  tbe  horse's  legs,  and  the  fact 
mains  undisputed  that  about  the  15th  of  Sep- 
tember he  took  the  horae  back  there,  and  iett 
It  there,  and  did  not  again  take  possession  of 
the  horse." 

4.  In  answer  to  a  letter  from  defendant, 
plaintiff  wrote  that  "I  do  not  buy  a  horse  at 
that  price, '  and  then  not  have  any.  So  y-"' 
have  your  property,  you  can  keep  it.  You  toid 
me  that  the  mare  was  a  bean^  and  a  dandy, 
and  if  she  wasn't  right  you  would  make  iM* 
all  right  That  don't  corresiwnd  wltn  the  bend- 
ing of  your  letter  at  all."  Had,  that  it  rcti* 
not  error  to  charge  tbe  jury  that  idaintiff  stat- 
ed in  bis  letter  "that  be  would  not  take  the 
horse,  aa  he  cooaidered  that  there  had  been  a 
breach  of  warrant." 

5.  Where,  on  appeal,  counsel  claim  that  a 
statement  in  tbe  instructk>ns  as  to  the  cvUcBcr 
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ia  erroneotu,  the  teBtimony  !□  the  re«H^  on 
which  the  error  is  baaed  must  be  iwiuted  out, 
or  it  will  not  be  considered. 

Bnor  to  drcult  court.  Grand  TraTeiBe  I 
county;  Roscoe  L.  Oorbett.  Judge.  ! 

Action  of  replevbi  by  Franklin  Rogers  | 
against  Egbert  F.  Ferris.  There  was  a  Judg- 
ment tor  plaintiff,  and  defendant  brings  er- 
ror. Aillrmed. 

July  2,  1804,  plaintiff  purchased  a  mare  of 
the  defendant,  for  which  he  gave  three  prom- 
issory notes,  secured  by  chattel  mortgage. 
Plaintiff  claims  that  the  defendant  warrant- 
ed her  to  be  perfectly  sound.  Defendant  ad- 
mits the  warranty,  except  as  to  two  bunches  ; 
on  her  hind  legs.  September  15tb  plaintiff  ; 
took  the  mare  back  to  the  defendant,  and  i 
left  her  In  his  staUe,  where  she  was  treated  [ 
by  a  veterinary  surgeon,  under  an  arrauge- 
meat  by  which  defendant  agreed  to  keep 
and  care  for  her  at  hla  own  expense,  and 
plaintiff  was  to  pay  the  surgeon.  In  No- 
vember defendant  wrote  plaintiff  that  the 
mare  was  well,  and  to  come  and  get  her,  to 
which  plaintiff  replied,  und^  date  of  No- 
vember 21st,  as  follows:  "I  will  write  you 
that  I  do  not  buy  a  horse  at  that  price,  and 
then  not  have  any.  So  you  have  your  prop- 
erty, you  can  keep  It  Yon  told  me  that 
the  mare  was  a  beauty  and  a  dandy,  and  If 
she  wasn't  right  you  would  make  her  all 
risht.  That  don't  correspond  with  the  head- 
lag  of  your  letter  at  all."  Meanwhile  the 
first  payment  became  dne^  and  defendant 
seized  the  property  covered  the  mortgage. 
Plaintiff  brought  this  suit  Creplevln)  to  re- 
cover the  property,  and  reeovoed  verdict 
and  Judgment  in  both  the  Justice  and  drcult  I 
courts.  i 

Foster  &  Ci-otaer,  for  appellant.  Turner  I 
ft  Gates,  for  appellee.  ' 

GRANT.  J- (after  stating  the  facts).  Plaln- 
tltTs  right  of  recovery  depends  upon  wheth-  . 
er  a  warranty  was  given,  and  whether  the 
mare  was  sound,  according  to  Its  terms.  Er- 
rors are  assigned  npon  the  testimony  and 
the  charge  of  the  court. 

1.  It  was  not  error  to  permit  the  plaintiff 
to  testify  that  he  relied  upon  the  warranty 
In  making  the  purchase.  If  he  had  not  re- 
lied |ii>on  It,  he  could  not  have  recovered. 

2.  One  Schubert,  a  witness  for  plaintiff, 
testified  that  about  the  middle  of  July  he 
noticed  a  puff  on  the  right  hind  leg  of  the 
ntare;  that  it  looked  Uke  a  bog  spavin;  that  \ 
he  was  raised  on  a  farm  with  horses,  had 
been  a  blaclismlth  15  years,  and  that  he  did 
not  think  such  a  spavin  would  appear  within 
a  week  after  It  bad  been  contracted.  On 
cross-examination  he  testified  that  he  bad 
never  watched  one  until  it  was  fully  devel- 
oped, that  he  had  read  some  about  them, 
but  had  no  practical  knowledge  of  them. 
This  testimony  was  very  weak,  and  evident- 
ly could  have  had  but  very  little.  If  any, 
-weight  with  the  Jury.   We  cannot,  however, 


say  that  he  had  no  knowledge  on  the  sub- 
ject, and  we  think  the  court  was  con-ect  In 
admitting  It,  and  holding  that  its  weight 
was  for  the  jury. 

3.  It  is  insisted  that  the  court  erroneously 
Instructed  the  Jury  as  follows:  "That  there 
has  been  some  evidence  Introduced  for  your 
consideration,  in  behalf  of  the  plaintiff,  tend- 
ing to  show  that  he  took  this  hoi-se  back  at 
different  tlm^  and  complained  to  the  de- 
fendant of  the  growth  of  these  bunches  up- 
on the  horse's  hind  legs,  and  the  fact  re- 
mains undisputed  that  about  the  15th  of  Sep- 
tember he  took  the  horse  back  there,  and 
left  It  there,  and  did  not  again  take  pos-ses- 
slon  of  the  horse."  It  Is  urged  that  this 
statement  Is  an  encroachment  on  the  prov- 
ince of  the  Jury  upon  a  point  where  there 
was  a  conflict  of  evidence.  There  was 
no  conflict  upon  the  question  of  his  taking 
the  horse  back  September  ISth,  leaving  her 
there,  and  not  again  taking  possession. 
There  was  a  conflict  as  to  when  plaintiff  first 
complained  to  defendant  of  the  bnnohes. 
The  plaintiff  teatlfled  directly  and  positive- 
ly that  he  took  the  horse  to  defendant  at  dif- 
ferent times,  and  made  complaint  Defend- 

i  ant  admits  that  the  horse  was  at  his  stable 
I  at  different  times  between  July  2d  and  Sep- 
;  tember  15th,  but  tliat  plaintiff  made  no  com- 
plaint The  statement  of  the  Judge  was 
true,  and  the  only  error  was  that  he  did  not 
say  to  the  Jury  that  the  defendant  denied 
these  complaints.  This,  however,  is  not  the 
error  complained  of.  It  Is  entirely  proper 
for  a  court  to  tell  the  Jury  what  the  theory 
of  each  party  is,  and  that  lils  evidence  tends 
to  support  It  nnd  It  is  for  them  to  ezamlue 
the  evidence,  and  determine  what  the  facts 
are  upon  which  their  verdict  must  be  based. 

4.  The  court  said  to  the  Jury  tliat  there 
were  but  two  questions  for  them  to  decide: 
(1)  Did  the  defendant  at  the  time  of  the 
sale  of  the  mare,  warrant  her  to  be  sound? 
And  (2>  If  such  warranty  was  made,  was  she 
sound  at  that  time?  It  Is  now  Insisted  that 
there  was  another  question  for  the  jury  to 
pass  upon,  viz.  whether  the  agreement  that 
the  defendant  should  keep  and  care  for  the 
horse  whole  she  was  being  treated,  and  that 
the  plaintiff  should  pay  tlie  surgeon's  bill, 
was  not  a  settlement  of  anj  defect  In  the 
warranty.  It  does  not  appear  that  this  ques- 
tion was  raised  upon  the  trial,  or  the  atten- 
tion of  the  court  called  to  it  The  point 
therefore  cannot  be  considered  in  this  court. 

5.  The  court  said  to  the  Jury  that  plaintiff 
stated  in  his  letter  of  November  21st  "that 
he  would  not  take  the  horse,  as  he  consid- 
ered that  there  liad  been  a  breach  of  the 
warranty."  We  think  this  Is  the  correct  con- 
struction to  be  placed  upon  the  letter. 

6.  It  is  next  Insisted  Uiat  the  court  erred 
In  charging  the  Jury  that  "there  is  no  evi- 
dence in  the  case  that  the  unsoundness  of 
tlte  horse  ori};lnated  from  au^'  other  cause 
than  the  defects  upon  the  lilnd  legs  of  the 
horse."    Counsel  have  not  pointed  us  to  any 
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testimony  In  the  record  upon  which  tbey  re- 
ly to  controvert  tibls  statement  of  the  court 
It  was  the  6uty  of  counsel  In  their  brief  to 
point  out  such  testimony,  If  there  was  any. 

The  JndiEment  la  affirmed.  The  other  Jus- 
tices concurred. 


BOARD  OF  EDUCATIOX  OP  CITY  OP 

DETROIT  V.  GRANT  et  al. 
(Supreme  Ck>urt  of  Michiffsn.  Not.  19,  1895.) 
Btatutort  Bom—  Cokbtructios— Validitt. 
How.  St  S  8411a,  proTides  that  contract- 
ors Hhall  execute  to  the  state  a  bond  for  the 
payment  of  all  indebttdness  which  may  accrue 
to  any  person  for  labor  nerformed  in  the  erec- 
tion of  a  public  building.  Held,  that  persons  to 
whom  an  lodebtedneBs  had  accrued  for  labor 
performed  on  a  school  building  may  recover  on 
a  bond  executed  as  required  by  statute,  except 
that  it  was  payable  to  a  board  of  edacatton, 
instead  of  to  toe  state,  and  thoi^  there  was 
an  additional  condltioD  to  laTe  aald  board  harm- 
less from  all  claims  for  such  labor. 

Error  to  circuit  court,  Wayne  county;  Wll- 
laid  M.  Lllllbrldge,  Judge. 

Action  Dy  the  board  of  education  of  the 
city  of  Detroit  agalust  Alexander  Grant  and 
others  on  a  bond  for  the  beneflt  of  certain 
subcontractors.  A  recovery  was  had,  and 
the  sureties  on  such  bond  appeal.  Affirmed. 

Harlow  P.  Davock  and  Isaac  N.  Payne,  for 
appellants.   Edward  E.  Kane,  for  appeUeea. 

McGRATH,  C.  J.  Defendant  Grant  la  Au- 
gust, 1892,  entered  Into  a  contract  with  the 
board  of  ediicntlon  to  build  a  schoolhouse. 
The  board  required,  and  Grant,  with  James 
Hannan  and  Weudlln  Springer,  as  sureties, 
executed,  a  bond  to  the  board,  which  contain- 
ed the  following  condition:  "The  conditttm 
of  the  above  obligation  is  such  that  If  Alex- 
ander Grant,  who  has  executed  the  annexed 
contract  for  the  Merrick  Avenue  scbocdhouse, 
all  the  work  contained  In  the  carpenter's  spec- 
ifications of  the  same,  and  his  subcontractors 
shall  faithfully  pay,  or  cause  to  be  piUd,  all 
Just  claims,  when  due.  for  labor  performed  or 
furnished,  or  for  materials  used,  in  and  upon 
the  buildings  known  as  the  'Merrick  Avenue 
Schoolhouse,*  or  for  any  chilm  tat  both  labor 
and  materials  against  the  same.  And,  fur- 
ther, that  said  Alexander  Grant  and  his  sub- 
contractors shall  pay  any  and  all  judgments 
In  law  or  decrees  In  chancery  that  may  be 
roidered  against  said  Merrick  Avenue  school- 
house,  In  fttvor  of  any  person  or  persons,  for 
labor  performed  or  furnished,  or  for  mate- 
rials used.  In  and  upon  the  buildings  describ- 
ed in  said  contract  and  shall  protect  and 
save  harmless  the  board  of  education  from  all 
moneys  laid  out  or  expended,  or  any  liability 
Incurred,  In  the  defense  of  any  suit  that  siiall 
be  brought  against  It  to  collect  such  claims  or 
claim  Cor  labor  and  materials,  and  shall  In 
all  respects  well  and  faithfully  execute  and 
perform,  live  up  to,  and  abide  1^,  the  same, 
according  to  the  terms  thereof,  then  this  ob- 
ligation to  be  void;  otherwise,  to  remain  In 


full  force  and  virtue."  Upmi  oompletkm  at 
the  work,  the  board  was  taidebted  to  Grant  fai 
the  sum  of  91,580.80,  and  Grant  was  Indebi* 
ed  to  various  snbcontnctws,  taaaag  whom 
were  Hannan  &  Springer,  a  flrm  composed 
the  sureties  upon  the  bond.  In  the  sum 
¥2,861.26,  and  It  was  agreed  that  the  sum 
due  from  the  board  should  be  divided  pro 
rata  among  the  subcontractors,  and  npim  pay- 
ment thereof  the  board  sboold  be  discharged 
from  liability.  An  Instrument  was  then  pre- 
pared and  executed  Grant  and  the  sub- 
contractors, reciting  the  fiicts  above  stated, 
and  the  agreement,  to  prorate  and  release 
the  board,  which  contained  the  toShowit^ 
provision:  **But  in  no  way  rtieaslos  said 
Alexander  Grant  from  the  balance  remaining 
due,  nor  In  any  way  releasing  said  Hannon 
&  Springer  from  any  liability  they  may  be 
under  to  said  creditors  of  said  Grant  rea- 
son aC  thdr  being  sureties  upon  his  bmid  to 
the  board  of  education,  and  without  ^^odkie 
In  any  way  to  any  rights  said  creditors  may 
have  against  said  Hannan  &  Springer  by  or 
through  said  bond."  Grant  then  executed  a 
receipt  in  full  to  the  board,  and  tlie  soboon* 
tracton  signed  an  agreement  consenting  to 
the  payment  of  tlie  mon^  to  one  Pick,  which 
agreement  contained  the  fbllowlng:  "And  the 
said  board  be  released  from  all  liabilities  In 
the  taking  of  said  bond  bi  tlie  matto;  or 
from  all  demands  to  date,  *  *  *  or  In 
pf^ng  of  said  money,  as  above.*' 

This  suit  Is  brought  on  the  bcmd,  for  the 
use  of  the  subcontractora  other  than  Hannan 
&  Springer,  to  recover  the  balance  dne  than 
from  Grant  A  recovery  was  bad,  and  Uw 
sureties  appeal.  The  otmtentiou  la  that  tlUs 
bond  was  given  to  protect  the  board  <tf  educa- 
tion, and  Is  not  a  bond  under  How.  Ann.  St 
S  8tlla.  The  statute  provides  that  the  bond 
oontHuplated  by  It  shall  be  'UMmdidoned  tor 
the  payment  1^  such  amtractor  ot  any  nib- 
contractor,  as  the  same  may  become  dne  and 
payable,  of  all  Indebtedness  which  may  ac- 
crue to  any  person,  flrm  or  corporation  on 
account  of  any  labor  performed  or  materiata 
furnished  In  the  erection,  repairing  or  <Hna- 
menting  of  such  building  or  works."  The 
condition  of  the  bond  given  Is  snbstantially 
that  required  by  the  statute.  The  fact  that 
the  bond  contains  a  further  undertaking  to 
pay  all  Judgments  and  decrees  rendered  for 
such  labor  and  malnlals.  and  to  save  the 
board  harmless  ftom  all  llaUlity  Incurred  In 
connection  with  the  defense  of  such  claims, 
does  not  take  the  bond  out  of  the  statute. 
The  liability  of  the  sureties  Is  not  attempted 
to  be  extended  beyond  the  dear  and  e^prem 
terms  ot  their  undertaking. 

It  hss  been  frequently  held  that.  In  the 
absence  of  a  prescribed  statutory  form  an'I 
declaraticm  that  bonds  not  In  accordance 
therewith  shall  be  void.  If  a  bond  be  tak«t 
under  a  statute,  with  a  condition  In  part  pre- 
scribed by  statute,  and  In  part  not  so  pre- 
scribed, yet.  If  It  be  clearly  divMble.  a  recov- 
ery may  be  had  upon  It  fMr  a  breach  of  tiw 
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iiart  prescribed  by  statntew  Tlie  mpcrodded 
part  may  be  rejected  aa  surplnaage.  U.  8. 
r.  Brown,  GOp.  196.  Fed.  Gaa.  Na  14,608; 
Pao|rie  V.  I^ona,  7  Daly,  182;  Van  DenaeD  t. 
Uaywald.  17  Wend.  Ring  t.  Olbbs.  20 
Wend.  fi02;  Walker  v.  Ctaapman,  22  Ala. 
U6;  Woods  r.  State,  10  Mo.  OUS;  Sbonk 
T.  Miller,  5  Pa.  St  256;  Onmt  t.  Brother- 
ton,  7  Mo.  458;  Morae  t.  Hodaon,  S  Maaa. 
»14.  Nor  vUl  tbe  tact  that  the  ob^ee  nam- 
ed la  the  board  of  education,  and  not  tbe 
state,  defeat  a  recovetr.  In  Ooremor  t.  Al- 
len, 8  Humph.  176,  a  bond  of  the  receiver  of 
school  fonda,  which  tbe  atatate  provided 
Hbould  be  glToi  to  the  auperlntmdent  of  pub- 
lic Inatiuctlon,  waa  h^  valid,  although  given 
to  the  govemw.  In  Vanhook  v.  Bamett,  4 
Dev.  268.  and  Juatlcea  of  Chrlatlan  v.  Smith. 
2  J.  J.  Marah.  472,  a  bond  directed  to  be  glv- 
ea  to  tbe  governor  waa  held  valid,  altbough 
glv«i  to  tbe  Jnatlcea  of  a  countgr.  Horn  v. 
Whlttler,  6  N.  H.  88;  Sweetaer  v.  Bay,  2 
Gray,  48;  Thomaa  v.  White,  12  Man.  869; 
Howard  v.  Brovni,  21  Me.  38Q;  State  v. 
Thompaou,  49  Ma  188;  Claaaen  v.  Shaw,  fi 
Watta,  46Su  In  some  of  these  caaea  the  bond 
waa  held  invalid  as  a  atatntory  bcmd,  but  good 
as  a  common-law  obligation.  It  la  tnalsted, 
however,  that  In  the  majority  of  tbeae  cases 
the  bonds  were  official  bonds,  but  that  can 
make  no  difference  In  tbe  prlndpte  Involved. 
The  atatuto  requires  the  exaction  of  a  bond 
for  the  protection  of  the  anbcontmctors.  la- 
borers, and  material  men,  and  It  can  make  no 
difference  In  the  apidlcatlon  f»f  th«  rule  that 
tbe  entire  pnUlc  are  m)t  the  benefidarlea. 
The  obligor  has  consented  to  make  tbe  board 
of  education,  Instead  of  tbe  state,  the  tnutee 
for  tbe  Interested  parties.  In  Supervisors  v. 
Ooffaibury,  1  Mlcb.  357,  a  bond  given  by  a 
county  treasurer  to  the  board  of  anpervlsraa 
waa  held  to  be  a  good  conuuon-law  obliga- 
tion, although  there  was  so  statute  authoriz- 
ing said  bwd  to  receive  or  exact  snch  a 
bond.  Tbe  judgment  la  affirmed.  The  oth- 
er Justices  concurred. 


WKSOH  V.  COMMON  COUXaL  OP  CITY 

OF  DETROIT  et  al. 
(Si^reme  Court  of  Midiigan.  Nov.  19.  1806.) 

MvxtdPAi.  OrriOBRi— FixiXQ  BAuaisa— Pbk- 
auHPnox. 

1.  A  coDDci]  empowend  to  fix  tbe  cnmpeo- 
Mition  of  municipal  officers,  prorided  only  that 
the  aalary  of  no  officer  shall  tie  dEminishod  dur- 
ing the  term  for  which  be  ia  elected  or  appoint- 
e£  may,  after  appointment  of  an  officer,  but 
before  rommencemeiit  of  hia  term,  fix  his  snlnry 
at  lem  than  the  amount  received  by  the  Incum- 
bent for  the  preceding  term. 

2.  The  reduction  by  a  city  council  of  the 
salary  of  an  officer  from  ?1,1M0  to  ?5  a  year 
will  be  presumed  to  have  been  for  Rood  rea- 
sons, in  the  absence  of  a  contrary  showing. 

Certiorari  to  circuit  court,  Wayne  county; 
Joseph  W.  Donovan.  Judge. 

A]>pllcatlon  of  George  W.  Wesch  for  man- 
damua  to  the  common  council  of  the  city  of 


Detroit  and  others.  Writ  denied,  and  peti- 
tioner brings  certiorari.  Affirmed. 

Edwin  F.  Cooely  and  Orla  B.  Taylor,  for 
appellant.  Jolm  J.  Speed  and  Charles  D. 
Joelyn,  for  appellees. 

McGRATH,  C.  J.  Relator  was  on  June  It), 
1891,  appointed  to  the  office  of  meat  Inspector 
of  tbe  city  of  I>etroit,  for  tlie  term  ending 
June  30,  1805.  Tbe  charter  empowers  the 
council  to  appoint  a  meat  Inspector,  and  the 
office  Is  created  by  mxlinance,  which  pre- 
scribes the  duties,  provides  for  the  appoint- 
ment by  tbe  common  council.  Axes  the  term 
of  office  at  one  year,  ending  on  the  30th  day 
of  June  in  each  year,  and  provides  that  "said 
Inspectors  shall  each  receive  such  annual 
salary  as  the  commmi  council  may  deter- 
mine." The  charter  provides  tliat  appoint- 
ments to  office  by  the  conmion  council  sbatl 
be  made  In  June  of  each  year,  and  empowers 
the  council  to  fix  tbe  compensation  of  all  of- 
ficers elected  or  appointed,  except  aa  may 
be  otherwise  provided,  but  that  "the  compen- 
sation of  no  officer,  fixed  by  an  annual  or 
periodical  salaty,  shall  be  diminUbed  during 
the  term  for  which  he  was  elected  or  ap- 
pointed." The  compensation  of  the  meat  in- 
spector bad  been  fixed  for  the  year  before 
at  $1,200,  but  no  salaty  had  been  fixed,  when 
relator  was  appointed,  for  the  year  for  which 
be  was  appointed.  Relator  qualified  upon  the 
day  following  his  appointment.  Tbe  council 
afterwards,  but  before  be  assumed  the  duties 
of  his  office,  fixed  the  salary  at  fi>  per  an- 
num. The  term  of  office  commenced  July  1, 
1801.  On  May  11,  1805,  relator  presented  a 
claim  to  the  council  for  salary  at  tbe  former 
rate,  but  that  body  refused  to  allow  it.  Re- 
lator's i}etition  avers  that  prior  to  the  time 
of  his  appointment,  for  15  years  or  more, 
there  had  been  a  meat  inspector,  who  "had 
been  paid  a  substantial  salary,  and  the  i>er- 
formnnce  of  the  duties  of  hia  office  prevented 
him  from  engaging  In  any  other  employ- 
ment"; that,  "In  the  light  of  the  above,  peti- 
tioner accepted  said  office,  took  the  oath,  and 
filed  the  prescribed  bond,  and  from  the  time 
of  such  acceptance  and  qualification  tlie 
petitioner  has  held  himself  in  readiness  for 
the  discharge  of  the  duties  of  tbe  office  of 
meat  Inspector,  and  from  July,  1804,  to  and 
lucludlng  the  present  moment  (June  24,  1805), 
the  petitioner  has  held  tbe  office  of  meat  in- 
spector, and  performed  the  duties  of  such  of- 
fice, to  the  best  of  his  ability."  The  petition 
further  avers  that  the  common  council  bases 
Its  refusal  to  pay  on  tbe  resolution  assum- 
ing to  fix  tbe  compensation  at  five  dollars 
per  annum,  and  that  the  action  orthe  council 
in  fixing  the  salary  at  five  dollars,  under  the 
circumstances.  Is  both  Illegal  and  unjust  to 
petitioner. 

The  petition  does  not  aver  that  the  duties 
of  the  office  continue  as  they  were  prior  to 
petitioner's  appointment,  and  does  not  state 
what  portion  of  relator's  time  has  been  token 
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lip  Kvlih  the  perfoi-mance  of  the  duties  of  the 
uttlcc,  nor  does  It  all^e  that  tlie  action  of 
the  council  was  factious.  Bad  faith  or  Im- 
proper motive  caonot  be  Infei-red  from  the 
facts  stated,  or  presumed  in  tbe  absence  of 
statements  upon  which  such  an  Inference  can 
be  predicated;  and  we  must  therefore  assume 
tliat  good  reasons  existed  for  the  reduction 
of  tbe  compensation  from  tbe  former  figure, 
and  tlie  payment  of  a  merely  nomiuat  salary. 
When  the  petitioner  was  appointed,  he  knew 
that  tbe  salary  of  tbe  office  bad  not  been  fixed 
for  tbe  term  for  which  he  was  appointed. 
His  appointment  and  acceptance  were  subject, 
not  only  to  the  right  of  the  council,  but  to  its 
duty  as  well,  to  fix  the  salary.  Pournler  v. 
West  Bay  City,  94  Mich.  463,  54  N.  W.  277. 
The  order  of  the  court  below  denying  the  writ 
is  therefore  affirmed.  Tbe  other  Justices  con- 
curred. 


MERCHANTS'  NAT.  BANK  OF  BATTLE 

CREEK  V.  GREGQ. 
(Supreme  Court  of  Michigan.  Nor.  19,  1885.) 

NONSEOOTIABLK  NOTE— ASSIOSM GST. 

An  indorsement  of  a  conuegotiable  note  by 
tbe  i>ayee,  aciompaniod  by  delivery,  operates  as 
»n  SfisigDment. 

Error  to  circuit  court.  Bay  county;  An- 
drew C.  Maxwell,  Judge. 

Action  by  tiie  Merchants'  National  Bank  of 
Battle  Creek  against  Jobn  A.  Gregg.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Slmonson,  Gillett  &  Courtriglit,  for  appel- 
lant T.  A.  E.  &  J.  G.  Weadock,  for  appel- 
lee. 

GRANT.  J.  This  suit  Is  brought  upon  a 
railroad  aid  note,  which  is  ns  follows:  "$»0. 
West  Bay  City,  Mich..  August  IStb,  1S8& 
For  tbe  purpose  of  promoting  and  aiding 
tbe  construction  of  the  Battle  Creek  &  Bay 
City  Railroad,  and  in  consideration  of  tbe 
t>enefit8  to  be  derived  therefrom,  I  do  here- 
by promise  and  agree  to  pay  to  the  order  of 
(too.  H.  Young,  trustee,  tbe  sum  of  fifty  dol- 
lars, payable  when  the  road  Is  constructed 
and  the  cars  are  running  thereon  from  Mid- 
land to  West  Bay  City,  Michigan.  John  A. 
*  iregg."  The  declaration  contained  a  special 
count  setting  forth  the  note  or  contract,  and 
allc;.'iiiff  that  It  was  sold,  assigned,  transfer- 
rod,  jind  delivered  to  the  plaintiff,  and  In- 
(lorsed  In  writing  as  foIIowR:  "Witliout  re- 
couiite.  George  H.  Touug,  as  Trustee."  The 
iloclaratlon  further  alleged  the  fulfillment  of 
tlie  conditions  in  the  note  or  contract.  The 
defendant  pleaded  tlie  general  Issue,  with 
notice  of  special  defense.  The  sole  point  now 
presented  Is  that  this  Is  not  negotiable  pa- 
per, and  that  the  indorsement  by  Young,  ac- 
companied by  delivery  to  the  plaintiff,  does 
not  operate  as  an  assignment  It  is  conced- 
ed that  the  Instrument  was  not  a  promissory 
note  with  all  tbe  privileges  of  commercial  pa- 


lier.  Defendant  rellea  upon  ttw  ftiDowInf; 
authorities:  Brewing  Co.  T.  HcKlttrti^  86 
Mich.  191,  48  N.  W.  1080;  Story  t.  Lamb, 
52  Mich.  525,  18  N.  W.  248;  Altman  v.  Fow- 
ler, 70  Mich.  57,  37  N.  W.  708.  In  BiewlDg 
Co.  V.  McKittrlck  the  stilt  was  brought  by 
the  payee  against  the  maker  of  the  note.  So 
question  of  assignment  was  Involved,  the 
sole  contention  being  that  2  How.  Ann.  St  f 
7346,  did  not  anthoiize  a  declaration  upon 
the  money  cotmts  alone.  In  Story  r.  iJiinb 
suit  was  brought  against  tbe  Indorsee  of 
an  instrument  whicb  was  held  not  to  be  a 
promissory  note.  It  was  held  tbat  tbe  In- 
dorsement of  such  a  contract  by  the  de- 
fendant Lamb  did  "no  more  than  transfer 
tbe  right  to  recover  the  money  payable  oa 
the  instrument  and  the  right  to  sue  there- 
for, to  Story,"  It  waa  further  said:  "It  i» 
not  an  unusual  way  of  transferring  such 
claims,  but  such  Indorsement  Imports  no  le- 
gal liability  on  the  part  of  the  tndorser  to 
pay  the  amount  of  the  claim  in  case  of  fail- 
ure by  tbe  debtor."  Id  Altman  t.  Fowler 
no  assignment  of  the  lnstram«it  was  alleged 
Id  the  declaraUon.  It  was  sued  upon  as  a 
negotiable  promissory  note.  It  waa  held  not 
to  be  such,  and  therefore  It  was  necessarj- 
to  allege  the  assignment  In  tbe  declaration. 
It  Is  there  said:  "The  recovery  must  be 
bad.  If  at  all,  under  tbe  counts  for  goods 
sold  and  delivered,  and  the  assignment 
should  be  a  transfer  of  tbis  claim  against 
defendant  and  does  not  pass  by  an  assign- 
ment of  the  note."  Neither  of  these  cases  de- 
cides the  questlm  now  presented.  Tbe  rec- 
ord does  not  show  the  terms  of  Mr.  Young's 
trusteeship.  We  may  fairly  Infer,  however, 
tliflt  he  waa  chosen  as  tbe  trustee  to  bold  the 
note  until  the  railroad  company  bad  cou>- 
plled  with  its  conditlooa,  upon  which  be 
should  transfer  the  note  to  the  party  enti- 
tled to  It.  The  natural  and  usual  way  to 
transfer  such  an  instrument  is  by  Indorsing 
and  delivering  it  An  equitable  assignment 
can  be  made  without  any  deed  or  writing,  by 
any  words  or  acta  showing  a  clear.  Inteutioa 
to  assign.  Clark,  Cont.  533;  1  Am.  &  Enc. 
Knc.  Law.  S34.  Under  2  How.  Ann.  St  i  73J4. 
a  parol  assignment  good  In  equity.  Is  eijual- 
ly  good  at  law.  Draper  v.  Ploteher,  20  Mich. 
154.  We  think  the  Indoraement  and  the  de- 
livery constituted  an  assignment  and  the 
court  properly  directed  a  verdict  for  plain- 
tiff. Judgment  affirmed.  Tbe  other  Justlcnt 
concurred. 


RAKPEL  et  al.  v.  EPWORTH. 

fSunreme  Court  of  Michipan.   Nov.  19,  1S£K*.> 

COXmcTINO  EVIDE^^CE— IscuMBRAyca— Rfl«a»s 
—Right  to  Fokbclosb. 
1.  Where  the  evidence  was  conflktinf  as  to 
whotlior  complainant  agreed  to  convey  a  30  or  .i 
00  foot  lot  and  it  appeared  that  the  deed  was 
for  a  single  lot  which  the  abstract  showefl  tn 
have  been  30  feet  wide,  aod  there  was  farther  evi- 
dence, though  conflicting,  to  the  effect  tbat  afttr 
the  eoDveyanee  was  made  defendant  stated  thAt 


Digitized  by  Google 


Mich.) 


FOllBES  LITHOGRAPH  ilAXUiT'O  GO.  o.  WINTEH. 


1U5S 


■be  supposed  the  lot  bad  a  (iO-foot  frontaire,  but 
annouuced  that  she  was  satisfied  as  it  was.  a 
tindiog  for  complainant  will  not  be  disturbed  on 
a[ipeal, 

2.  A  TODdee  cannot  comtdain  of  an  iDCum- 
britnce  which  was  released  to  the  TCodor  before 
doniace  resulted. 

3.  A  mortcagee  may,  on  breach  thereof,  fore- 
close a  mortRaKc  executed  to  secure  the  payment 
of  a  mortgage  incumbrance  on  laod  couveyed  to 
him.  without  fiist  paying  oS  the  incumbrance. 

Appeal  from  circuit  court,  Wayne  county. 
Id  chancery;  Robert  E.  Frazer,  Judge. 

Action  by  Frederick  Kaffel  and  another 
against  Alice  E.  Epwortb  to  foreclose  a  mort- 
gage. There  was  a  decree  of  foreclosure,  and 
defendant  appeals.  Affirmed. 

Jolin  OaUoway  and  Htnry  M.  Du  Bols,  for 
appellant.  Henxe  &  Slade,  for  appellees. 

MONTGOMERY.  J.  This  suit  was  Insti- 
tuted to  foreclose  a  mortgOKe  for  $350  given 
May  13,  1893.  and  payable  August  2.  18!)3, 
according  to  the  terms  ot  an  accompanying 
note.  Tbe  blU  was  filed  September  15,  1803. 
The  defendant  set  up  original  matter  In  her 
answer,  and  asked  tor  affirmative  relief.  The 
facts  set  up  in  tlie  answer  as  constituting  a  I 
defense  are  that  the  defendant  was  tbe  own- 
er of  40  acres  of  land  In  the  township  of 
Uomulua,  subject  to  two  mortgages,  which 
aggr^ated  in  amount  $350;  that  on  the  l&tb 
of  May,  1893,  she  agreed  with  tlie  complain- 
ant to  excliarge  this  farm  for  a  house  and 
lot  In  Spriugwells,  and,  to  make  tbe  exchange 
even,  gave  the  mortgage  In  question  as  an 
Indemnity  against  the  mortgage  on  tbe  farm; 
that  comptalnant  Frederick  RaCTel  represrat- 
ed  to  her  that  the  lot  which  be  was  trading 
Included  all  tbe  land  between  tbe  two  fences 
then  forming  the  inclosure  In  which  the 
house  stood;  and  that  it  was  60  feet  front 
by  150  feet  deep,  whereas  tbe  land  conveyed 
consisted  of  a  single  lot  30  feet  by  150.  Tbe 
defendant  also  sets  up  that  the  bouse  and  lot 
were  subject  to  a  life  lease,  and  that  this 
fact  was  concealed  from  her  at  tbe  time.  It 
ts  also  contended  that  complainants  were  not 
entitled  to  foreclose  until  they  bad  been  ctnn- 
polled  to  pay  or  had  paid  the  mortgage  on 
the  farm. 

Tbe  case  is  not  altogether  clear  on  Its  facts. 
There  is  ample  i-oom  for  findiug  that  defend- 
ant did  expect  that  she  was  to  receive  60x100 
feet  of  ground,  and  there  is  direct  testimony, 
aside  from  her  own,  that  complainant  repre- 
sented the  property  to  her  as  of  these  dimen- 
sions. On  tbe  other  hand  snch  representa- 
tions are  strenuously  denied,  and  the  fact 
appears  that  the  conveyance  was  of  a  single 
lot,  which,  according  to  tlie  abstract,  was  but 
30  feet  Id  width,  and  It  would  appear  that  it 
is  not  common  to  plat  lots  in  Detroit  or  its 
suburbs  as  wide  as  60  feet;  but  the  most 
signitlcant  testimony  ts  that  of  Mr.  Ohms, 
the  attorney  who  drafted  tbe  deed  to  defend- 
ant,  which  Is  to  the  effect  that  there  was  a 
sale  of  persoual  property  to  the  complainant 
at  the  same  time,  and  after  the  deed  and 


mortgage  were  drafted  the  papers  were  left 
with  him  to  be  delivered  when  plaintiffs 
should  pay  $170,  the  purchase  price  of  the 
personal  property.  A  few  days  after  tbe 
deed  was  signed,  and  before  payment  of  the 
$170,  the  parties  met  In  his  office,  and  de- 
fendant there  stated  that  she  supposed  ttet 
the  lot  had  a  frontage  of  60  feet.  Tbat  be 
(Ohms)  at  once  called  complainant's  atten- 
tion to  this  claim,  and  that  complainant  In- 
sisted that  he  had  conveyed  just  what  he 
agreed  to.  Mr.  Ohms  then  stated  to  tbe  de- 
fendant that  if  there  was  any  error  then  was 
the  time  to  correct  It.  She  then  announced 
that  she  was  satisfied,  and  accepted  the  $170. 
This  testimony  is  corroborated  by  other  wit- 
nesses. The  comptalnant.  It  Is  true,  fixed  tbe 
time  of  this  conversation  on  tlte  13th.  the 
day  when  the  deed  and  mortgage  were  sign- 
ed, but  it  ts  quite  possible  he  la  confused  as 
to  tbe  date  or  occasion.  This  testimony  Is 
contradicted,  but  there  Is  nothing  Improbable 
In  It,  and  whether  it  la  to  be  credited  depends 
upon  the  credibility  of  witnesses.  The  cir- 
cuit Judge,  who  saw  the  witnesses,  evident- 
ly accepted  the  testimony  of  the  witnesses 
for  tbe  complainant;  and,  while  we  are  not 
as  well  satisfied  as  we  would  wish  to  be,  we 
think  that  on  the  whole  the  weight  of  testi- 
mony supports  complaioant's  contention  on 
this  point. 

As  to  tbe  Incumbrance  of  the  life  lease.  It 
seems  complainant  had  an  arrangement  with 
his  father  for  its  release,  and  It  has  been  in 
fact  released  to  him  since  the  bill  was  filed, 
so  that  no  damage  resulted  to  defendant. 

Tbe  mortgage  In  terms  provided  for  the 
payment  of  the  $350  August  2,  1893.  Mrs. 
Epwortb  swears  that  It  was  given  by  her  to 
secure  tbe  payment  of  tbe  mortgages  on  the 
form.  This  mortgage  was  not,  therefore,  ac- 
cording to  her  testimony,  given  as  a  mere  in- 
demnity, bnt  was  security  for  tbe  payment 
of  the  mortgages.  Tbe  breach  entitled  com- 
plainant to  fOTeclose.  It  was  evidently  not 
the  Intention  of  either  party  that  the  com- 
plainant would  be  bound  to  pay  off  the  in- 
cumbrances before  he  should  be  entitled  to 
resort  to  his  security.  Decree  affirmed.  Tbe 
other  Justices  concurred. 


FORBES  LITHOGRAPH  MANUF'G  CO.  v. 
WINTER  et  aL 

(Supreme  Court  of  Michigan.  Nov.  19.  18a>.) 
ArriDAvrr  of  Acooust— AuTHouiTr  of  Affiixt 
— Certiorahi  to  Justice's  Covrt— 

0BJECTI0S3  WmVBO. 

1.  An  affidavit  of  account,  in  an  action  by 
a  corporatioo,  which  states  that  the  affiant  is 
treasnrer  of  the  company,  auffidently  shows  bis 
anthority  to  make  it. 

2.  In  an  action  in  Justice's  conrt,  in  the  ab- 
sence of  an  appearance  or  objectioD  by  defend- 
ant, where  an  affidavit  in  form  sufflcteiit  to  ana- 
tain  plaintifTs  claim  Is  introduced,  defendant  can- 
not for  the  first  time  raise  the  question  by  cer- 
tiorari that  the  preliminary  service  entiding 
plaintiff  to  make  use  of  it  was  not  made. 
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Error  to  circuit  court,  Wayne  county; 
George  8.  Hosmer.  Judge. 

Action  by  the  Forbes  Llthograpb  Manu- 
facturing Oompeny  against  Jobn  R.  Winter 
and  otbers  on  an  account  commenced  In  Jus- 
tice's court,  and  taken  by  defendants  to  the 
circuit  court  by  certiorari.  There  was  a 
Judgment  for  defendants,  and  plaintiff  brings 
error.  Reversed. 

Boweu.  Douglas  &  Wbltlng,  for  appellant 
Turner,  Turner  &  Crawford,  for  appellees. 

MONTGOMERY.  J.  The  proceeding  In  the  ! 
circuit  court  was  by  a  certiorari  to  a  Jus-  | 
tice  of  the  peace.  The  errors  assigned  In  , 
the  affidavit  for  certiorari  were:    First,  that  j 
the  docket^ of  the  Justice  shows  that  the  I 
plaintllT  did  not  appear  wltbln  one  hour  ; 
after  the  hour  of  return  named  In  the  sum- 
mons; second,  because  the  affidavit  of  ac- 
twunt  Introduced  In  evidence  was  not  suf-  ' 
flclent  in  form,  and  was  not  sei'ved  In  a  | 
manner  entitling  It  to  be  read  In  evidence.  | 
An  answer  to  the  first  point  Is  that  the  dock- 
et entry  Is  not  returned,  and  the  fact  aver- 
red in  the  affidavit  for  certiorari  la  not 
made  to  appear.  As  to  the  second  point,  it 
la  apparent  tliat  the  Justice  obtained  Juris- 
diction of  the  defendant,  so  that  the  ques-  j 
tlon  involved  Is  whether  there  was  error  In 
receiving  the  testimony  offered  by  plaintiff 
to  make  out  bis  case;  or  the  question  may  j 
be  still  further  narrowed,  as  we  think  the 
point  that  the  affidavit  Is  void,  for  the  al-  ' 
leged  reason  that  the  authority  of  the  af- 
fiant to  make  the  same  did  not  appear,  la 
without  force.  The  affidavit  stated  that  the 
affiant  was  the  treasurer  of  the  company. 
We  think  this  sufficiently  showed  bis  au- 
thority.   The  Question,  therefore,  narrows 
itsdf  down  to  this:  whether,  in  the  absence 
of  an  appearance  or  objection,  an  affidavit 
In  form  sufficient  being  Introduced  to  sus- 
tain plaintiff's  claim,  tbe  defendant  can  for  I 
the  first  time  raise  the  question  by  certiorari 
that  the  preliminary  service  entitling  the 
plaintiff  to  make  use  of  It  was  not  made. 
There  can  be  no  doubt  that  appeal  Is  the 
more  appropriate  remedy  to  reriew  errors 
committed  on  the  trial  of  the  case,  nor  Is 
there  any  doubt  that  this  point  has  been 
pointed  out  to  the  profession  a  sufficient 
number  of  times.    Uowell  v.  Sbepard,  48 
Mich.  472,  12  N.  W.  661;  Preserving  Co.  v. 
Witherspoon.  49  Mich.  379,  13  N.  W.  781; 
Galloway  v.  Corbitt,  52  Mich.  460,  18  N.  W. 
218;   Morrison  v.  Emsley,  53  Mich.  504,  19 
N.  W.  187;  O'Hara  v.  Mernan,  79  Mich.  222, 
44  N.  W.  599;  StoU  T.  Padiey,  SS  Mich.  13, 
56  N.  W.  1(M2.  It  Is  true  the  court  has  In 
some  cases  reviewed  rulings  occurring  on 
the  trial  In  excluding  or  receiving  evidence 
(Whittle  V.  Bailes,  C5  Mich.  040.  32  N.  W. 
874);  but  we  find  no  case  where  the  point 
has  been  distinctly  made  where  the  court 
has  reversed  tbe  case  for  error  Id  the  ad- 
mission of  testimony,  where  no  objection 


was  made  before  tbe  Justice.  At  the  com- 
mon law,  certiorari  is  not  a  proper  remedy 
to  review  rulings  made  on  the  trial  (Spel. 
Extr.  Rel.  S  1917);  and  tbe  same  author,  In  sec- 
tion 1925,  says:  "If,  under  the  practice  of 
the  state  where  tbe  matter  arises,  other  than 
Jurisdictional  questions  may  be  examined 
on  certiorari,  the  same  rule  appUes  as  upon 
api>eal;  and,  In  order  that  the  petitioner 
may  avail  himself  of  errors  and  irregulari- 
ties committed  by  the  lower  court,  it  most 
appear  that  he  Interposed  proper  objection 
In  due  time."  See,  also,  Cousins  v.  Cowing, 
23  Pick.  213;  Stratton  v.  Com..  10  Mete. 
(Mass.)  217;  Carolan  v.  Carolan,  47  Ark. 
511,  2  S.  W.  105;  HInman  v.  Gaklns,  2(; 
Mich.  81;  McGraw  v.  Schwab,  23  Mich.  13; 
Hart  V.  Port  Huron,  46  Mich.  428.  9  N.  W. 
481.  In  the  latter  case  It  was  said:  "UpoL 
all  tbe  points  tn  Issue,  there  appears  to 
have  been  evidence,  and  tbe  objection  that 
it  was  not  the  best  evidence  can  hardly  he 
raised  now,  when  the  defendant  deliberately 
abstained  from  objecting."  It  Is  tme  that  In 
the  case  of  Locke  v.  Farley,  41  Mich.  40v. 
1  N.  W.  955,  there  Is  a  dictum  that  a  de- 
fendant not  appearing  might  raise  a  ques- 
tion of  this  nature;  but  the  case  called  for 
no  opinion  on  that  subject,  as  the  defendant 
did  appear,  and  It  was  held  that,  not  hav- 
ing objected,  he  could  not  thereafter  raise 
the  question  on  certiorari.  We  are  unable 
to  see  why  the  fact  at  his  falling  to  appear 
should  give  the  defendant  greater  right  In 
a  matter  not  going  to  the  Jurisdiction  of  tbe 
eonrt.  He  certainly  would  stand  In  no  dif- 
ferent light  than  a  defendant  wbo  wltlKlrew 
bis  plea,  as  was  the  case  In  Hart  v.  Port 
Huron,  supra.  Had  there  been  an  appear- 
ance or  objection  In  this  case.  It  does  not 
appear  that  tbe  objection  might  not  hare 
been  obviated  by  the  plaintiff's  offering  oth- 
er proof  of  his  claim.  See  Cousins  v.  Cow- 
ing, supra.  The  Judgment  will  be  reversed, 
with  costs,  and  tbe  Judgment  of  the  Jus- 
tice stand  affirmed.  The  other  Justices  con- 
curred. 


HARBOUR  T.  ELDRED. 
(Supreme  Court  of  Michigan.   Nov.  19,  1895.) 

CSBTIORARI  TO  VaCATB  JgDOHBXT  —  JOSTICB  Of 
THB  PbAOR— AdJOURSMSST. 

1.  On  COTtiorari  to  vacate  a  Justice's  Jndr- 
ment.  errors  not  urged  In  the  justice  court,  bnt  al- 
lejred  in  the  affidarit  for  certiorari,  may  be  een- 
sidered. 

2.  Under  2  How.  Ann.  St.  |  6803.  aotborii- 

Ing  a  Justice,  under  certain  conditiona,  **at  tbe 
time  of  the  return"  of  a  summons  Id  r^Ierin. 
to  adjourn  tbe  cause,  an  adjournment  by  bini  on 
the  return  day^  of  the  writ,  withoat  any  return 
of  tbe  writ,  is  nnauthoriied.  and  procpedinci  . 
had  under  the  adjournment  would  be  void. 

3.  Certiorari  la  tbe  proper  proceeding  to  apt 
aside  a  void  judgment 

Error  to  drcidt  court,  Inm  comity;  John 
W.  Stooe.  Judge. 

Certiorari  by  WlHlam  G.  Eldred  against  El- 
len Harbour  to  review  a  Justice^  Judgmpot. 
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From  a  jmlpment  for  defeudant.  reversing  the 
jiistice'8  Judgment,  plaintiff  brings  error.  Af- 
firmed. 

Julius  J.  Patek,  for  appellant  U.  D.  L. 
Fullo:,  for  appellee. 

HOOKER,  J.  Plaintiff  bronght  replevin  In 
Justice's  court,  and  the  defendant  removed 
the  proceeding  to  the  drcult  by  certloraii, 
where  the  Judgment  of  the  justice  was  re- 
versed. The  case  comes  to  this  court  upon 
writ  of  error.  The  errors  alleged  In  the  af- 
fidavit for  certiorari  are:  (1)  An  llle^  ad- 
journment on  July  27th,  tbe  return  day,  the 
writ  not  having  been  returned.  (2)  The  era- 
sure from  the  justice's  docket  on  July  Slst 
of  entries  dlsmlsslog  the  cause,  making  new 
entries,  used  in  issuing  a  summons.  (3)  In 
refusing  evidence  ofEered  upon  a  motion  to 
dismiss  on  the  11th  day  of  August.  (4)  In 
refusing  to  dismiss  the  action  upon  the  evi- 
dence produced  upon  said  motion.  (5)  In 
issuing  the  alias  writ  or  summons  and  pro- 
ceeding with  the  cause  after  acknowledging 
that  he  bad  dismissed  the  proceeding.  (U) 
lo  not  dismissing  the  proceeding  on  motions 
made  August  11th  and  13th.  (7)  la  enter- 
ing judgment  against  the  defendant.  The 
return  shows:  That  the  writ  was  issued  on 
July  20,  1891,  returnable  July  27  at  10  a.  m. 
That  at  that  time  the  justice  called  the  case, 
and  the  plaintiff  appeared  by  her  agent,  who 
proved  his  authority  under  oath,  and  that 
the  constable  to  whom  the  writ  hod  been  de- 
livered was  also  present,  and  Informed  tbe 
Justice  ttiat  he  had  replevied  the  goods  and 
chattels  described  In  the  writ,  and  delivei'ed 
them  to  the  plaintiff;  that  he  had  not  sum- 
moned the  defendant;  and  that  he  had  at- 
tached his  return  In  writing  to  the  original 
writ,  setting  forth  thereto  these  facts,  but 
that  tbe  writ  and  his  return  were  locked  up 
in  a  safe  to  which  be  had  not  access.  The 
Justice  returned  further  that  being  other- 
wise officially  engaged,  and  defendant  not 
being  present,  be  held  the  matter  open  one 
hour,  at  tbe  expiration  of  which  time,  the 
defendant  not  appearing,  be  held  the  case 
open  until  July  Slst  at  10  o'clock  in  the  fore- 
noon, and  so  informed  plaintiff's  agent;  that 
at  that  time  be  called  the  case,  and  the 
plaintiff  was  present  by  her  agent,  and  the 
ofllcer  informed  the  Justice  that  he  was 
ready  to  file  the  writ  with  his  return,  but  the 
Justice  requested  him  to  wait  until  he  had 
disposed  of  some  other  matter  then  occupy- 
ing his  attention.  The  defeudant  did  not  ap- 
pear. As  soon  as  the  Justice  got  through 
with  the  matter  on  baud  he  went  to  see  Mr. 
Patek,  plaintiff's  attorney,  who  was  at  home, 
sick,  to  consult  with  him  as  to  Issuing  new 
paper*  in  sold  cause,  and  he  requested  the 
Justice  to  wait  until  afternoon,  so  he  could 
be  present,  as  he  thought  that  tbe  Justice 
could  not  make  out  the  papers  correctly. 
At  11  o'clock  a.  m,  of  the  same  day  the  jus- 
dee  saw  Patek  across  tbe  street  from^the 


office,  in  consultation  with  the  plalntlfTs 
agent,  and  after  11  o'clock  of  said  day  he 
(tbe  Justice)  made  docket  entries  of  the  case 
and  dismissed  said  matter,  and  made  an  en- 
try of  said  dismissal  upon  the  docket,  taxed 
hia  costs,  and  rendered  judgment  against  the 
plaintiff,  and  attached  his  signature  to  the 
docket  aa  justice  of  tbe  peace.  About  2  p. 
m.  the  same  day,  tbe  officer  brought  to  tbe 
office  of  the  Justice  the  original  writ  and  his 
return,  and  Mr.  Patek  appeared  for  tbe 
plaintiff,  with  one  Kellerscbon,  and  Insisted 
upon  the  erasure  of  the  entry  upon  the  dock- 
et, and  brought  a  copy  of  docket  entiles  for 
tbe  Justice  to  Insert  In  place  of  those  then 
upon  the  docket,  and  said  Kellerschon  then 
and  there  erased  the  entries  from  the  dock- 
et and  made  others;  and  at  their  request  the 
justice  Issued  a  summons  against  the  de- 
fendant, returnable  August  11th  at  10  a.  m.. 
which  was  returned  on  or  Ijefore  the  return 
day  with  a  roturn  that  the  same  had  l^een 
served  on  July  'Hat  upon  the  defendant  by 
delivering  to  blm  personally  a  true  copy,  lu 
said  county.  At  tbe  hour  mentioned  the 
plaintiff  appeared  and  declared.  The  de- 
fendant appeared  specially  by  attorney,  and 
"filed  a  motion  as  a  special  plea,  or  plea  to 
tbe  jurisdiction."  with  affidavits  in  support 
thereof.  Arguments  were  he'hrd,  and  the 
cose  held  open  by  consent  until  August  13th 
at  10  o'clock  a.  m..  without  prejudice  to  the 
jurisdiction.  On  August  13th  the  motion 
was  overruled,  and  after  holding  the  case 
open  one  hour  for  defendant  to  appear,  and 
defendant  not  appearing,  he  proceeded  with 
the  trial  of  said  cause  and  rendered  Judg- 
ment against  the  defendanL  The  Justice  re- 
turned further  that  he  directed  Kellerschon, 
on  July  Slst,  to  enter  on  the  docket  the  fact 
that  the  officer's  return  on  the  original  writ 
was  not  brought  to  him  until  2  p.  m.  of  July 
Slst,  and  that  he  so  entered  it  on  the  dock- 
et, and  that  afterwards  Mr.  Patek  procured 
the  erasure  thereof  at  2  o'clock  p.  m.,  and 
had  Inserted  10  a.  m.,  and  that  2  p.  m.  was 
correct.  He  returns  further,  in  answer  to 
tbe  errors  specifically  alleged:  (1)  That  he 
held  the  case  open  from  July  27th  to  July 
Slst  on  account  of  Mr.  Patek's  absence,  and 
the  officer  not  having  roturned  the  writ. 
(2)  That  he  dismissed  the  action  July  Slst, 
and  made  the  entries  aforesaid  In  his  dock- 
et, but  permitted  the  erasure  and  new  en- 
tries at  Mr.  Patek's  request  (3)  That  he 
overruled  the  motion  to  dismiss  for  the  rea- 
son that  he  did  not  consider  the  evidence 
adduced  by  defendant  to  be  proper,  and  sup- 
posed the  erasure  of  the  docket  was  con-ect 
and  legal.  (4)  That  this  return  Is  true  and 
correct,  and  Is  made  In  place  of  a  pretended 
return  made  and  drawn  by  Mr.  Patek.  pre- 
viously delivered  by  the  justice  to  the  clerk 
of  the  circuit  court,  and  that  he  signed  such 
return  without  reading  In  full. 

Counsel  for  the  plaintiff  insists  that  the 
only  question  that  can  l>e  reviewed  Is  wheth- 
er tbe  justice  erred  In  denylug  the  motion  to 
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dismiss.  He  bases  this  upon  the  propost- 
tlons:  (1)  That  all  other  qnestloDs  were 
abandoned  at  the  hearinir  in  the  circuit 
conrt.  (2)  That  the  existing  entries  upon 
the  docket  cannot  be  contradicted  by  the 
jnstlce'e  return. 

In  support  of  the  first  of  these  we  are  re- 
ferred to  the  record  (page  22),  where  we  find 
that  the  only  foundation  for  the  statement 
is  contained  in  the  order  of  the  circuit  Jndge 
granting  a  rear^ment  after  the  Judgment 
liad  been  reversed.  The  record  hardly  Jus- 
tifies that  Inference,  and  the  fact  that  the 
points  raised  by  the  errors  alleged  In  the 
affidavit  for  certiorari  were  not  made  before 
the  Justice  should  not  have  precluded  their 
consideration  at  the  circuit.  "A  party  may 
remoTe  a  cause  by  certiorari,  although  he 
-did  not  appear  t>efore  the  justice.  By  neg- 
lecting to  appear  he  waives  nothing,"  Cam- 
pau  V.  Fairbanks,  1  Mich.  152.  "Certiorari 
Is  the  proper  proceeding  to  get  rid  of  a  void 
Judgment"  Railroad  Co.  v.  Hunt,  39  Mich. 
■460.  A  Justice's  powers  are  statutory,  and 
bis  Jurisdiction  must  afHrmatively  appear. 
Without  a  valid  service  of  the  writ  or  an  ap- 
l)eanmce  by  defendant,  he  has  no  jurlsdtc- 
tioa  to  proceed  and  render  a  Judgment. 
Vllet  V.  Westenhaver,  42  Mich.  593,  4  N.  W. 
448.  And  tlie  only  sufficient  evidence  of 
such  service  is  that  pointed  out  by  the  stat- 
ute. Manifestly  a  Judgment  based  upon  a 
return  which  does  not  show  a  valid  service 
would  be  void,  and  all  proceedings  in  a  case 
where  there  has  not  been  a  valid  service  are 
null.  In  the  present  case  there  was  service 
of  the  writ  to  the  extent  of  taking  the  prop- 
erty and  attempting  to  find  the  defendant. 
Before  the  rendition  of  the  second  Judgment 
the  return  was  made,  but  none  was  made  on 
the  return  day.  Might  the  Justice,  upon  his 
own  motion  (defendant  not  appearing),  ad- 
journ the  case  for  four  days  to  enable  the 
plaintiff  to  obtain  a  return  of  the  writ?  The 
power  of  the  Justice  to  make  such  adjourn- 
meut  is  statutory,  and  is  confined  to  the 
time  of  the  return  of  process  or  of  Joining 
Issue.  Tlie  language  Is  not  that  he  may  ad- 
journ on  the  day  that  the  writ  Is  returaable, 
bnt  "at  the  time  of  the  retui-n,"!  and  he  has 
■no  power  to  adjourn  without  the  return  of 
the  writ  Had  the  plaintiff  or  the  Justice 
failed  to  appear  within  one  hour  after  the 
time  mentioned  In  the  writ,  the  proceeding 
would  have  abated,  under  ordinary  clrcaiui- 
stauces.  Had  the  defendant  appeared  and 
asked  a  dismissal  of  proceedings.  It  would 
have  been  granted.  There  was  no  valid  evi- 
dence that  there  had  been  a  service,  upon 
which  Jurisdiction  depended.  Manning  v. 
Johnson,  7  Barb.  457;  Brown  v.  Cady,  19 
Wend.  477;  Stadler  v.  Moors,  9  Mich.  268; 
Hall  v.  Shank  (Mich.)  23  N.  W.  478.  We 
think  that  there  was  no  authority  to  proceed 
with  the  ease  without  a  return,  or  to  ad- 
journ the  same,  which  the  act  of  the  Justice 

12  How.  Ann.  St  I  6803. 


amounted  to,  and  that  the  subseqoent  pr> 
ceedlnga  were  void.  The  Judgment  sbouitt 
be  affirmed.  The  other  Justices  concurred. 


BRAFDY  V.  DETfiOIT  G.  H.  &  M.  RT.  CO. 
(Supreme  Conrt  of  MichigaQ.  Nov.  19,  ISKi.) 
Railboad  Companies — Accident  at  Chossixo— 

COBTRIBOTOHT  NbOLIGBSCE. 

One  wlio  steps  on  a  railroad  track  and  is 
mn  into  by  a  train  which  he  is  able,  when  within 
fire  or  six  feet  of  the  track,  to  see  appraachiu:^ 
is  guilty  of  contribuiory  negligence. 

Error  to  cli:cult  court,  Kent  county;  Allen 
O.  Adsit,  Judge. 

Action  by  Max  Braudy,  administrator, 
against  the  Detroit  Grand  Haven  &  Mllwaa- 
kee  Railway  Company,  for  death  of  bis  In- 
testate. From  a  Judgment  for  defoidant, 
plaintiff  brings  error.  Attlrraed. 

GuBtare  A.  Wolf,  for  appellant  Oeer  A 
Williams  (B.  W.  Meddauffh.  of  comisd),  (or 

appellee. 

LONG,  J.  FlalntirB  Inte^te  was  killed 
by  a  train  upcmi  defendant's  road  at  Its  crow- 
ing at  Grand  avenue.  In  the  city  of  Oianri 
Rapids.  This  action  is  bronflbt  to  recover 
damages  upon  the  ground  tliat  defendant 
was  negligent  In  not  harhts  a  flagman  or 
gatoman  at  the  croa8li«,  and  that  It  was 
running  Its  train  at  a  high  rate  of  speed 
without  sounding  its  liell  or  wblatle.  It  ap- 
pears that  the  deceased,  a  man  alNnit  40 
years  of  age,  about  5:30  p.  m.  of  Jannair  T. 
1885.  was  walking  north  on  the  east  side  of 
Grand  ar^ne.  As  be  approached  the  nil- 
road  crossing  his  view  was  obstructed  by  a 
high  fence  about  a  wood  rard  extendlof: 
along  the  street  until  lie  came  to  the  defend- 
ant's right  of  way,  about  55  feet  In  width, 
before  reaching  the  tracks  of  defeodant's 
road.  A  side  track  extending  alo^  the 
main  line  upon  the  side  from  which  deced- 
ent was  approaching.  Upon  this  side  trade 
stood  two  cars,  about  50  ftet  east  of  Oraod 
avenue:  the  first  one  a  box  car  about  12  feet 
high,  and  the  other  a  coal  car  about  0  feet 
high.  The  plaintiff's  tlteory  was  that  I? 
reason.of  this  obetructiou  to  decedent'!  vlev 
he  could  not  see  the  approach  of  the  train: 
that  he  was  lured  into  this  place  of  danger 
by  the  failure  to  ring  the  bell  or  blow  the 
whistle,  and  that  as  he  reached  the  track  !■•* 
probably,  on  the  Impulse  of  the  moment, 
and  under  the  sudden  danger  in  wlilch  be 
was  placed,  made  an  effort  to  cross  tbo 
track,  and,  by  reason  of  the  great  rate  of 
speed  at  which  the  train  was  appraactdnj;. 
was  struck  and  killed;  and  that  the  nmnlm: 
of  the  train  at  a  late  of  speed  from  35  to  4it 
miles  per  hour  was  willful  and  recfclew. 
The  only  witness  to  the  accident  was  lie 
fireman  on  tbe  engine,  wbo  testified:  "As 
we  approscbed  Gnmd  avenue  within  a  slmrt 
distance,  I  saw  a  man  wonLiag  acrcM  tbe 
highway   l^surely,   seeningly  unmiDdfBl. 
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Whea  I  flrat  saw  blm  he  wu  Just  stepping 
Inside  the  rail;  had  one  foot  on  tlie  outside, 
and  maUns  the  step  forward  to  step  Inside 
the  rail  hetween  both  rails.**  The  track  of 
the  defendant's  road  at  this  point  was  com- 
paratlTely  straight  as  It  extended  eastward, 
and  an  approaching  train  from  the  east  conUl 
be  seen  for  a  distance  of  80  rods  as  decedent 
arrived  at  defendant's  right  of  way.  There 
wtm  a  headlight  upon  the  engine,  and  the 
only  obstmctlon  to  his  view  was  the  two 
can  standing  upon  this  side  track.  As  he 
passed  beyond  these  cars,  it  Is  admitted, 
thttre  was  a  space  of  six  feet  where  his  view 
was  wholly  nnobstmeted  by  the  track,  be* 
ton  be  reached  the  rail  of  the  main  track; 
and  It  Is  apparent  that,  had  he  looked  In 
tbat  direction,  he  would  hare  seen  the  ai>- 
proadilng  train.  If  he  looked  and  saw  the 
train,  be  was  negligent  in  attempting  to 
cross  in  front  of  It;  if  he  did  not  look,  then 
he  was  In  fanit  In  going  4nto  this  place  of 
danger  without  taking  that  precaution.  The 
contention  tbat  he  was  lured  bito  the  place 
of  danger  by  the  negligence  of  the  company, 
and  would  not  therefbre  be  In  ftiult  if  he  did 
not  take  the  necessary  precaution  to  save 
himself  from  Injury,  has  no  force.  It  Is  true 
that  cases  have  arisen  where  persons.  In 
driving  their  teams  towards  and  upon  cross- 
ings, have  been  put  In  a  place  of  danger  by 
the  negligence  of  railroad  companies,  and 
that  such  persons  have  been  permitted  to  re- 
cover upon  the  theory  that  they  could  not 
be  said  to  be  negligent  la  not  taking  the  beet 
hazard,  but  tbat  rule  Is  not  applicable  to  this 
case.  Here  the  decedent  was  on  foot  and 
was  In  safety  at  the  point  where  he  passed 
the  two  cars  upon  the  side  track,  and.  as  has 
been  stated,  had  he  looked,  must  have  seen 
the  approaching  train.  The  case  falls  so 
clearly  within  the  rule  of  this  court  In  Qard* 
ner  t.  Railroad  Co.,  97  Mich.  240,  66  N.  W. 
608,  that  further  discussion  Is  unnecessary. 
The  court  below  directed  verdict  and  Jtidg- 
meut  in  favor  of  the  defendant,  and'  that 
Judgment  must  be  affirmed.  The  other  Jus- 
tices concurred. 


ELLIS,  Attorney  General,  v.  GITT  OF  DE- 
TROIT et  al. 

(Supreme  Court  of  Uichigan.  Nov,  19,  1895.) 

Suit  bt  Attoxxbt  Oxksral— Udxioifal  Cob- 
pokation. 

An  information  by  the  attome;  general 
will  not  lie  to  compel  municipal  officers  to  repay 
into  the  cit7  treasnr7  moneys  nnlawfnlly  taken 
therefrom. 

Appeal  from  circuit  court,  Wayne  county, 
In  chancery;  George  S.  Hosmer,  Chancellor. 

Information  by  the  attorney  general  against 
the  city  of  Detroit  and  others  to  compel  de- 
fendant city  officers  to  repsy  into  the  city 
treasury  moneys  alleged  to  have  been  unlaw- 
fully taken  therefrom.  There  was  a  decree 
V.64N.W.UU.19— 67 


for  defendants,  and  the  attorney  general  ap* 
peals.  Affirmed. 

James  H.  Pound,  for  appellant  John  J. 
Speed,  John  B.  Cmrllss,  Tbomaa  T.  Leete,  Jr.. 
and  William  S.  Sh^mn  (C  A.  Kent,  of  coun- 
sel), for  appellees. 

LONG,  J.  This  Is  an  Information  by  the 
attorney  general  of  the  state  to  compel  the 
payment  Into  the  city  treasury  of  the  city  of 
Detroit  of  certain  moneys,  which  It  Is  claim- 
ed the  defendants,  as  city  offlcers,  mUawfully 
took  therefrom.  The  information  sets  out  at 
^eaX  length  the  several  acta  complained  of  as 
occurring  during  the  years  1S91  to  1888,  In- 
duslve,  la  which  It  Is  claimed  Mr.  Plngree, 
as  mayor,  Mr.  Black,  as  comptroller,  and  the 
other  defendants,  as  aldermen  of  the  city, 
took  the  funds  unlawfully,  and  used  them  for 
purposes  contrary  to  law.  The  prayer  of  the 
Information  is  tbat  the  defendants  may  be 
decreed  to  bold  these  several  earns  of  mon^ 
in  trust  for  the  dty  of  Detroit,  and  that  they 
be  compiled  to  repay  the  same  into  the  city 
treasuiTt  and  that  the  city  answer  by  what 
right  It  permits  its  uKHieys  to  be  expended 
contrary  to  law.  The  information  was  filed 
in  the  Wayne  circuit  court  The  defendants 
demurred,  and  the  demurrer  was  sustained. 
Two  grounds  are  urged  as  sustaining  the  ac- 
tion of  the  court  below:  CI)  That  the  informa- 
tion Is  multifarions;  (2)  that  It  sets  up  no 
ground  for  equitable  relief. 

We  may  puss  over  the  first  question,  as  we 
are  satisfied  ttie  information  cannot  be  sus- 
tained In  any  event  It  is  sought  to  bring  the 
case  within  the  ruling  In  Attorney  General  v. 
City  of  Detroit  26  Mich.  263.  That  proceeding 
was  not  to  compel  repayment  of  moneys  il- 
legally paid  out  but  was  based  upon  what 
was  called  the  preventive  Jurisdiction  of  the 
court  and  was  Instituted  to  keep  miblic  of- 
ficers from  proceeding  Illegally,  as  was  claim- 
ed, in  refermce  to  a  fund  appllcaUe  to  a  pe- 
culiar public  object.  The  infommtlon  In  the 
present  case  seeks  to  compel  the  payment  of 
money  by  the  defendants  which.  It  Is  aver- 
red, belonged  to  the  city.  It  was  held  In  At- 
torney General  v.  Moltter,  26  Mich.  444,  that 
such  a  dalm  was  strictly  of  the  class  cogniza- 
ble In  the  common-law  action  at  money  bad 
and  received,  and  from  Its  nature  is  snsc^tl- 
ble  of  prosecution  In  tliat  form  by  tlie  county. 
It  waa  said  in  tbat  case:  "The  bill  before  us 
In  the  name  of  the  attorney  general  is  at- 
tempted to  be  used  to  work  out  for  the  county 
precisely  the  end  of  such  an  action.  The  ti- 
tle to  the  claim,  both  legal  and  equitoUe,  is 
exclusively  hi  the  county.  If  coHectcd,  the 
money  must  be  Instantaneously  paid  Into  the 
county  treasury,  and  no  state  agency  or  o[- 
flclal  can  touch  or  control  It  If  still  treasur- 
er, the  defendant  Hopper  must  immediately 
linve  eliarge  ot  It.  The  law  having  ordained 
tbe  custody,  the  court  could  not  taistltnte  one; 
imd  It  is  uut  unworthy  of  noUce  in  passing 
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tint,  for  all  that  tippeBn,  Hopper  la  stUT 
treasnrer,  and,  upon  the  theoir  of  tbe  Mil, 
a  paily  to  be  compelled  to  make  payment  Into 
□IB  ovn  official  hands  through  rait  by  the  at- 
torney geneniL  In  view  of  the  nature  of  the 
claim,  I  am  unaUe  to  find  that  the  state  has 
any  right,  through  the  attorney  general,  to  sue 
In  equity  for  It  Under  existing  regulations 
It  iB  not  In  Ita  cItU  aspect  a  matter  of  state 
concern,  but  Is  rather  a  local  corporate  In- 
terest or  right  of  action,  subject  to  be  sued 
for  by  the  county.  It  has  not  hitherto  been 
deemed  imlltlc  or  consistent  with  the  genius 
of  our  system  to  f&vor  a  large  constmctlOD 
of  the  power  of  the  state  to  directly  superin- 
tend the  fiscal  affairs  of  local  commnnitfes. 
Bat  If,  aa  now  maintained,  the  state  may  In- 
d^ndently  Intervene,  and  commence  and  car- 
ry on  a  suit  by  and  through  Its  own  officer  to 
collect  nuHiey  for  a  county,  on  the  charge  that 
such  money  was  illegally  paid  out,  the  prin- 
ciple must  have  a  very  extensive  operatlcm. 
As  neither  our  laws  nor  constitDtl<m  In  terms 
profess  to  coBfer  any  axh  power  or  Impose 
auy  such  duty,  and  the  power,  if  It  exists  at 
an,  must  result  from  the  nature  of  the  ttilng, 
and  tiie  prlndples  of  the  government,  It  can- 
not be  admitted  to  exist  without  admitting  a 
basis  for  it  broad  enough  to  justify  state  in- 
terference tn  every  case  where  it  is  charged 
that  the  funds  of  a  township  or  any  other 
munldiMd  corperatlon  have  hem  illegally  ap- 
propriated. The  principle  being  settled,  the 
attwney  general,  whenever  a  case  appears  to 
be  within  It,  will  feel  bound  to  allow  the  use 
of  his  name;  and.  In  the  absence  of  legislation 
to  restrain  and  regulate  the  proceedings,  the 
cases  wHl  multiply,  and  the  practice  will 
cause  serious  embarrassment  and  expense 
without  corresponding  advantage.  Merdy  lo- 
cal financial  matters,  often  trivial  in  amount, 
and  devdd  of  stato  interest,  will  become  com- 
mon subjects  of  clmncery  litigation  in  this 
way  to  test  the  ^idity  or  regularity  of  mu- 
nicipal action,  and  not  seldom  chiefly  to  grat- 
ify a  litigious  temper.  There  are,  then,  in  the 
composition,  of  the  claim,  in  the  trrelation  of 
the  state  to  it,  and  tn  the  consequences  to  be 
apprehended  under  existing  conditions  from 
such  state  Interference  with  municipal  auton- 
omy, very  serious  objections  to  the  relief  aadc- 
ed  through  a  modification  of  the  decree."  We 
are  unaUe  to  distinguish  tiie  present  case 
from  that.  That  case  was  decided  in  1873, 
and  for  more  ttian  20  years  has  been  acquies- 
ced in  as  the  settled  law  of  this  state.  The 
legislature  has  taken  no  action  in  reference 
to  the  question  or  attempted  in  any  way  to 
Nilarge  the  powers  of  the  attorney  general  to 
that  md,  even  If  it  could  constitutionaUy  do 
so,  which  we  do  not  determine.  Tbe  case 
tailB  so  clearly  within  the  Moilter  Case  that 
further  argument  than  there  used  Is  unneces- 
sary. The  decree  below  must  be  affirmed. 

OKANT,  J.,  did  not  Bit  The  other  justices 
concurred. 


WARREN  et  al.  v.  BALLET. 

(Supreme  Court  of  Michigan.   Nor.  19,  18^.) 

RBPI.BVIN— Argcmbnt  of  Codsbbl— Aoekct  bt 
HoLDiire  OoT. 

1.  Id  replevin  for  a  piano  It  appeared  that 
defendant  paid  the  price  to  one  acting  u  ag^t 
for  plaiDtiff,  but  who  failed  to  turn  over  the 
money  to  plaiDtiS.  It  also  appeared  that  sach 
person  told  defendant  that  be  would  send  up  a 
^ano  on  approval,  and  thnt  a  piano  was  thae- 
after  sent  from  plaintiff's  store.  Defendant 
thereafter  asked  plaintiff  if  the  price  should  be 
paid  to  such  person,  and  plaintiff  replied  that  if 
payment  could  not  be  made  at  the  store  he  would 
Bend  up  on  agent  for  the  purpose.  Soch  person 
thereafter  appeared  at  defendant's  house  wiUi  a 
printed  receipt  form  sigued  hy  himself  as  plain- 
tiff's agent  Beld,  that  defendant  was  jnstified 
in  making  payment  to  him,  and  that  defendant 
could  not  recover 

2.  In  replevin  for  a  iriano,  the  price  of  which 
had  been  paid  \v  defendant  to  (me  acting  as 
Dlatotiff*8  aeent,  but  who  failed  to  tom  over  the 
money  to  plaintiff,  where  there  was  evidence 
that  such  person  was  held  out  by  i^alQtiff  as 
agent  for  receiving  the  price,  a  request  to  cham 
that,  as  there  was  no  eridenee  thA  plaintiff  de- 
livered the  iHano  to  each  ostensible  agent  for 
delivery  to  defendant,  he  was  not  an  agent  for 
delivery  of  the  property  or  for  collection  of  the 
price,  was  properly  refused. 

8.  In  replevin  for  a  piano,  the  price  of  wWch 
had  been  paid  by  defendant  to  one  acting  as  plain- 
tiff's agent,  but  who  failed  to  turn  over  the  mon^ 
to  plaintiff,  evidence  that  such  person  agreed  to 
send  a  piano  to  defendant's  house,  and  that  on 
the  same  day  a  piano  from  plaintiff's  store  was 
delivered  at  such  house,  though  there  was  no  di- 
rect evidence  that  plaintiff  delivered  it  to  sodi 
person  for  delivery  to  defendant.  w!U  justify  a 
statement  by  counsel  in  argument  that  ft  was  so 
delivered. 

4.  In  replevin  for  a  piano,  the  price  of  which 
had  been  paid  by  defendant  to  one  acting  as 
ulaintitfs  agent,  bnt  who  had  not  turned  over 
the  money  to  plaintiff,  a  statement  by  eouaari  In 
argument  that  "this  defendant  is  a  poor  man, 
and  he  has  been  obliged  to  mortgage  his  home- 
all  the  property  he  had  in  the  world — to  pay  fw 
this  piano."  was  not  gronnd  fOr  revcfaal  where 
he  was  sharply  lebuked  by  the  court  and  tiie 
jnty  was  told  to  disregard  it. 

Error  to  circuit  court,  Wayne  ocnmty;  Rob- 
ert E.  Frazer,  Judge. 

Action  of  r^levlo  by  Joseph  A.  Warren  and 
another  against  George  P.  BaUey.  Judg- 
ment for  defendant,  and  plalntlffa  bring  enw. 
Affirmed. 

Thomas  T.  Leete,  Jr.,  for  appellants. 
Washington  Z.  Robinaon,  for  appellee^ 

MONTGOMERY.  J.  Plaintiffs  are  dealezs 
to  pianos  In  the  ^ty  of  Detroit.  In  the 
month  at  August,  180%  one  Annstrons  called 
on  the  defendant  and  bla  wife,  representiog 
himself  to  be  on  agent  for  the  plaintiffs,  and, 
after  some  talk  between  the  parties,  Arm- 
strong stoted  that  be  would  send  up  a  ptauw 
on  approraL  On  the  same  day  a  piano  was 
sent  up  from  plaintiff*  place  of  busioew  to 
defendant's  bouse.  The  ftict  appears  to  bp. 
as  shown  by  the  testimony  of  Mr.  Joe^h 
Warren,  that  at  that  time  the  onlj  employ- 
ment which  Annstrong  had  was  to  go  wltb 
Mr.  Hand,  anotlier  agent  of  the  plalntlfff^  to 
play  pianos  for  him  and  assist  In  mokhig 
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sales.-  and  plaintiffs'  testtoumy  shows  that 
when  the  piano  waa  sent  from  the  ware- 
rooms  to  defendanfa  bouse  It  was  on  an 
order  signed  by  the  agent,  Hand.  It  ap- 
pears by  the  nndlaputed  tratlmony  that  the 
defuidant  afterwards  made  payment  to 
Armatrong  tor  the  piano.  Plaintiffs  snbse- 
guently  demanded  the  piano,  and,  on  re- 
fusal to  deliver  It,  brought  replevin.  The 
sole  question  litigated  In  the  court  below  was 
whether  the  defendant  was  Justified  In  mak- 
ing payment  to  Armstrong,  It  appearing  that 
he  Itad  never  turned  In  the  money  to  plaln- 
UffB.  The  question  depended  for  its  solution 
mainly  on  the  testimony  of  Mrs.  Halley  and 
Mr.  Joseph  Warren  relating  to  an  interview 
at  plaintiffs*  place  of  business  after  the  piano 
was  delivered  at  defendant's  house,  and  l>c- 
fore  the  payment  was  made  to  Armstrong. 
^Ir.  Armstrong  testified  that  Mrs.  Halley  on 
that  occasion  told  him  that  she  had  a  piano 
of  plaintiffs  on  approval;  "that  she  did  not 
like  Mr.  Hand,  and  his  way  and  manner,  but 
that  she  liked  Mr.  Armstrong  very  much. 
She  asked  me  If  she  should  pay  Mr,  Arm- 
strong the  $300.  I  answered  that  we  pre- 
ferred to  have  payment  made  at  the  office, 
'but  If  you  cannot  do  that  we  will  send 
a  duly-authorized  agent  to  receive  the  mon- 
ey.' She  said  that  she  and  her  husband  were 
coming  on  Saturday  to  pay  the  ?300."  Mrs. 
Halley  testified  as  follows:  "I  told  Mr.  War- 
ren that  I  waa  going  to  pay  cash.  Mr.  War- 
ren said  they  allowed  a  discount  for  cash. 
I  then  said  that  I  would  come  down  to  the 
office  and  pay  the  money.  Mr,  Warren  said 
that  that  would  be  too  much  trouble  for  me; 
that  be  wonld  send  hts  agent  up.  I  told  him 
that  It  was  Armstrong  who  had  made  the 
sale.  Mr.  Warren  said  Armstrong  was  sick. 
I  knew  that  he  waa  sick,  for  he  walked  lame 
and  had  a  slipper  on  his  foot.  Mr.  Warren 
said  that  Armstrong  mnst  have  been  mak- 
ing up  for  lost  time."  She  fnrther  testified 
that  $300  waa  not  mentioned  In  the  Inter- 
view, and  that  she  did  not  tell  Mr,  War- 
ren that  she  and  her  husband  would  bring 
the  money  to  the  office;  that  subsequently 
Armstrong  brought  a  receipt  on  one  of  the 
printed  blanks  used  by  the  plaintiffs,  and 
signed  in  plaintiffs'  name,  by  himself  as 
agent,  and  defradant  paid  blm  for  the  piano. 
The  jury  found  a  verdict  for  the  defendant, 
and  plaintiffs  bring  error. 

L.  It  is  contended  that  the  court  should 
have  directed  a  vsrdlct  for  the  plaintiffs. 
This  depends  upon  whether  there  was  In  the 
conversation  between  Warren  and  Mrs.  Hal- 
ley anything  stated,  which  Is  fairiy  open  to 
construction,  which  Justified  her  in  believing 
that  she  or  her  husband  were  authorized 
in  making  payment  to  Armstrong,  and  we 
think  there  was.  The  interpretation  of 
spoken  words  Is  for  the  Jury.  Here  we  have 
the  fact  that  Armstrong  had  dealt  with  the 
defendant  as  an  agent  of  plaintiffs  (this  Is 
clear  enough  from  Mr.  Warren's  testimony); 
that  Mrs.  Halley  asked  if  she  should  pay 


Armstrong;  that  Mr.  Warren's  first  reply 
was  that  he  preferred  to  have  payment  made 
at  the  office;  but  that  Mrs.  Halley  swears 
that  he  said  that  he  wonld  send  an  agent  to 
collect  This  statement  was  made  with  the 
knowledge  that  the  only  agents  Mrs.  Hal- 
ley knew  were  Armstrong  and  Hand,  and  it 
might  well  be  Implied  that  Mr.  Warren  also 
understood  that  she  knew  no  difference  In 
the  authority  of  the  two.  No  Intimation  was 
given  that  defendants  were  not  to  pay  Arm- 
strong, although  the  direct  question  was 
asked  If  they  should.  The  Jury  might  well 
have  said  that  under  the  circumstances  Mrs. 
Halley  was  Justified  In  Inferring,  when  one 
of  the  agents  of  plaintiffs,  whom  plaintiffs 
knew  well  she  had  dealt  with,  came  to  her 
with  a  receipt,  that  he  waa  sent  In  pur- 
suance to  the  promise  which  plaintiffs  had 
made,  and  was  autbozteed  to  collect  the 
money. 

2.  Plaintiffs  aralgn  error  on  the  refusal  of 
the  court  to  give  their  seventh  request,  as 
follows:  "It  Is  no  defense  to  this  action  to 
claim  that  idalntfCte  were  careless  In  repos- 
ing confidence  In  Armstrong,  for  this  does 
not  make  the  plaintiffs  liable  to  defendant  If 
defendant  failed  to  exercise  diligence  In  In- 
quiring as  to  the  authority  of  Armstrong  to 
collect  money."  The  court  did  charge  the 
Jury  that  the  fact  that  Armstrong  was  au- 
thorized to  take  orders  for  planoa  was' no 
evidence  that  he  was  authorized  to  make 
collections,  and  that  it  was  the  duty  of  de- 
fendant to  make  inquiry  as  to  the  extent  of 
Armstrong's  authority,  and  then  very  prop- 
erly directed  the  attention  of  the  Jury  to  the 
single  question  on  that  branch  of  the  case, 
as  follows:  "You  have  a  right  to  say  wheth- 
er, under  the  testimony  in  this  case,  there 
w&B  anything  In  the  conduct  or  behavior  of 
Mr.  Warren  at  the  time  he  had  the  Inter- 
view with  the  def^dant  or  the  defendant's 
wife  which  Justified  them  in  believing,  ex- 
ercising due  caution  and  care  on  their  part, 
that  Armstrong  waa  the  authorized  agent  of 
the  firm  of  Clough  &  Warren.  If  you  say 
from  the  evidence  that  he  was  not.  and  there 
Is  nothing  in  the  conduct  or  language  or 
statements  or  behavior  of  Mr.  Warren  (I 
think  he  is  the  only  member  of  the  firm  they 
claim  to  have  talked  with)  that  would  lead 
them  fairly  and  honestly  to  believe  that 
Armstrong  was  the  agent  and  authorized 
to  collect  this  money,  then  your  verdict  in 
this  case  must  be  for  the  plaintiffs;  but  If 
you  shall  find  that  In  this  conversation  or 
talk  there  was  such  action  or  conduct  or  be- 
havior on  the  part  of  Mr.  Warren  as  Justi- 
fied them  in  believing  that  Armstronc  was 
the  agent  authorized  to  collect,  and  that  In 
good  faith  he  made  this  payment  under  these 
circumstances,  then  the  title  of  property 
passed  to  the  defendant  In  this  case,  regard- 
less of  the  consideration  paid  for  it."  .This 
Instruction  presented  in  plain  language  the 
recognised  principle  that,  where  one  of  two 
innocent  parties  must  suffer  through  the 
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wrong  of  a  third  par^,  the  loss  must  tan 
upon  that  one  who  has  put  It  within  the 
power  of  the  third  party  to  commit  the 
wrong. 

3.  Plaintiffs'  ninth  assignment  was  as  fol- 
lows: "There  is  no  testimony  tliat  the  prop- 
erty in  question  was  ever  In  the  possession 
of  Armstrong  for  the  purpose  of  delivering 
the  same  to  the  defendant.  He  was  not, 
therefore,  an  agent  to  deliver  the  property, 
and  bad  no  right  to  collect  tlie  money  for 
the  same  without  special  authority  to  do 
so."  Plaintiffs  were  not  entitled  to  this  re- 
quest, for  the.  reason  that  It  ignored  tlie 
question  of  whether  there  was  any  hold- 
ing out  of  .Armstrong  as  having  authority, 
though  he  might  not  in  fact  have  been  given 
authority,  to  collect  The  circuit  Judge  did 
properly  submit  that  question  in  the  Instruc- 
tion above  given,  and  followed  it  by  saying, 
"That  Is  all  there  Is  of  the  case."  The  Jury 
could  not  have  failed  to  understand  this 
charge.  It  had  the  merit  of  directing  the  at- 
tention of  the  Jury  to  a  single  question,  and 
requiring  a  decision  on  that  point 

4.  Error  Is  assigned  upon  the  argument  of 
counsel— First,  because  he  stated  to  the  Jury 
that  plalnticrs  delivered  the  piano  to  Arm- 
strong; second,  because  he  attempted  to 
arouse  the  prejudice  of  the  Jury.  While 
there  is  no  direct  testimony  that  the  piano 
was  delivered  to  Armstnmg,  there  Is  testi- 
mony that  he  is  the  person  who  agreed  to 
send  the  piano  up  to  defendant's  house,  and 
on  the  same  day  It  was  delivered  at  defend- 
ant's house.  We  think  that  under  these  clr^ 
cumstances  defendant's  counsel  was  Justified 
in  making  the  contention  tiiat  there  was  a 
delivery  to  Armstrong.  While  the  evidence 
may  not  have  been  sufficient  to  show  this, 
it  is  the  right  of  counsel  to  present  bis  own 
views  of  testimony,  and  a  case  should  not 
be  reversed  because  of  a  contention  of  coun- 
sel which,  in  the  Judgment  of  the  court  Is 
not  sound,  if  made  in  apparent  good  faith, 
and  if  there  is  any  evidence  tending  to  support 
the  contention.  A  further  answer  to  plain- 
tiffs' claim  on  this  subject  as  well  as  to  the 
claim  that  there  was  no  evidence  that  the 
piano  was  In  Armstrong's  possession.  Is  that 
the  case  was  not  permitted  to  turn  on  this 
point  at  all.  A  more  reprehensible  state- 
ment made  by  counsel  Is  as  follows:  "This 
defendant  is  a  poor  man,  and  he  has  been 
obliged  to  mortgage  his  home— all  the  prop- 
erty be  has  in  the  world— to  pay  for  this 
piano."  This  statement  ^ould  not  hare 
been  made,  but  on  objection  by  plaintiffs' 
counsel  the  court  at  once  rebuked  counsel 
for  the  defendant,  saying:  "Xou  have  no 
right  to  state  to  the  Jury  that  this  defend- 
ant Is  a  poor  man.  It  makes  no  differ^ 
ence  in  the  decision  of  this  case  whether  he 
is  rich  or  poor,  and  I  tell  yon,  gentlemen  of 
the  Jury,  that  you  are  not  to  regard  the  Judg- 
ment nf  counsel  on  that  point"  In  view  of 
this  marked  rebuke  it  Is  quite  as  likely  that 
the  attempt  to  seek  the  f&vor  of  the  Jiu-y 


In  this  nnwarranted  manner  voold  react 
against  the  defendant  as  that  It  would  tell 
in  his  tavor.  The  Jury  is  to  be  credited 
with  average  Intelligence,  and,  applying  that 
presumption  to  the  Jury  In  the  present  case. 
It  Is  impossible  to  presume  that  tbey  were 
Influenced  by  this  unseendy  remark.  The 
Judgment  will  be  affirmed.  The  other  Jus- 
tices concurred. 


McGRAW  et  al.  v.  SAMPLIXER  et  sL 
WILES  et  al.  v.  SAME. 
(Supreme  Court  of  Michigan.  Not.  19.  1806,) 

TBOVSR— JuJtlOK  MoBTBAesB. 

Where  pro^rty  was  attached  and  taken 

from  the  posHession  of  a  first  mortgagee  od 
the  ground  that  the  first  mortgage  was  fraadu- 
lent  but  sabject  to  snbeequent  mortgages, 
which  recognized  the  validity  of  the  first  sad 
said  first  mortgagee's  demaod  for  the  return 
thereof  was  refused,  but  the  attachment  was 
afterwards  dissolved,  and  the  property  return- 
ed to  the  first  mortgagee,  the  Junior  mortga- 
gees, not  hBTiug  any  right  to  the  possession 
thereof,  cannot  maintain  trover  against  the 
attaching  creditors. 

Error  to  circuit  court  Gratiot  county; 
Sherman  B.  DaboU,  Judge. 

Separate  actions  in  trover  by  Alexander 
O.  McOraw  and  others  and  Wiles,  Stem  & 
Co.  against  Adolph  W.  Sarapliner  and  oth- 
ers. There  was  Judgment  for  plalatUh  In 
both  actions,  and  defendants  bring  emr. 
Reversed. 

Kelly  S.  Searl  and  B.  H.  Sawyer,  for  ap- 
pellants. Sloman.  Groesbeck  &  RoUnscm 
{George  P.  Ston^  of  counsel),  for  am^ellees. 

McGRATH.  G.  J.  In  December,  1803.  Her 
man  Alperu  gave  to  Bertha  Hill  a  mort- 
gage upon  his  stock  of  merchandise  for 
f3,000.  He  afterwards  gave  five  other  chat- 
tel mortgages  upon  the  some  stock,  one  of 
which  ran  to  A.  C.  McGraw  ft  Co.,  and  an- 
other to  Wiles,  Stem  &  Ca  These  five  mort- 
gages were  expressly  mode  subject  to  the 
Bertha  Hill  mortgage.  Defendants,  credit- 
ors of  Henry  Alpern,  on  the  10th  day  ot  De- 
cember, 1802,  attached  the  stock,  mibject  to 
all  the  mortgages  except  that  given  to  B«<- 
tha  HUt  chilmlng  that  the  Hill  mortgage 
was  fraudulent  and  void.  When  the  <^cer 
undertook  to  make  the  levy,  he  found  Ber- 
tha Hill  in  possession,  but  upon  demand 
made,  possession  was  Burrendered  to  the 
sheriflT,  who  made  the  inrentory.  After  the 
completion  of  the  same.  Botha  Hin  de- 
manded the  goods,  bat  the  <^cer  refused 
to  surrender  them.  Plaintiffs  also  demand- 
ed them,  but  the  officer  offered  to  allow 
them  to  have  Joint  possession,  bat  wooM 
not  Bunwider  possession,  or  agree  that  if 
the  goods  were  sold,  he  would  allow  them 
to  be  taken  from  the  store.  Afterwards  tbe 
attachment  was  dissolved,  and  on  Fetmnir 
11,  1803.  the  goods  were  returned  to  tbe  pos- 
sesslou  of  Bertha  Hill,  and  notice  thereof 
was  given  to  plalntlffa  Five  days  after  tlie 
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surrender  of  the  goods,  as  aforesaid,  plain- 
tlffs  brought  trover  agatnat  the  credltora  so 
levying  the  attachment,  jolnlns  the  Bherlff 
as  a  defendant 

It  Is  a  well-settled  rule  that,  to  entitle  a 
party  to  maintain  trover,  he  must  have  had 
either  actual  possession  of  the  property,  or 
the  Immediate  right  to  the  possession.  The 
sheriff  had  taken  the  goods  from  the  posses- 
sion of  the  first  mortgagee.  As  against  her, 
plaintiffs  did  not  have  the  right  of  posses- 
sion. She  bad  not  waived  ber  right,  but, 
on  the  contrary,  was  present,  demanding  a 
return  of  the  property.  Plaintiffs  had  not, 
by  payment  of  the  first  mortgage,  or  pay- 
ment of  the  amount  Into  court  to  await  the 
-result  of  that  suit,  acquired  the  right  to 
possession.  The  officer,  upon  the  dissolution 
of  the  attachment,  properly  delivered  the 
goods  to  the  first  mortgagee,  who  alone  bad 
the  right  to  possession,  and  he  could  not 
have  done  otherwise.  Until  the  first  mort- 
gage liad  been  declared  Invalid,  or  plaintiff 
has  satisfied  that  lien,  their  Interest  In  the 
property  did  not  entitle  them  to  possession. 
The  wrongful  seizure  did  not  divest  the  first 
mortgagee  of  the  right  of  possession,  or 
transfer  tliat  right  to  plaintiffs.  The  case 
cornea  within  the  rule  laid  down  In  Axford 
V.  Mathews,  43  Mich.  327,  5  N.  W.  377. 
There  the  officer  attached  the  goods  In  the 
hands  of  the  mortgagee,  and  the  assignee  of 
the  mortgagor  brought  trover,  and  it  was 
held  that  the  remedy  was  not  applicable. 
The  oflScer  returned  the  property  to  the  per- 
son from  whom  taken,  who  Is  conceded  to 
have  been  lawfully  In  possession  at  the  time 
when  80  taken.  While  that,  of  Itself,  may 
DOt  be  a  bar  to  the  action,  yet  the  fact  may 
he  shown  In  mitigation  of  damages,  which 
In  such  case  would  be  nominal  only,  unless 
Injuiy  to  the  property,  or,  possibly,  by  rea- 
son of  the  detention,  be  shown.  Watson  v. 
Cobum  (Neb.)  53  N.  W.  477;  Parr  v.  Hunt 
<Wl8.)  08  N.  W.  877. 

The  judgment  Is  reversed,  and  Judgment 
here  for  defendants,  with  costs  of  both 
courts.  The  other  Justices  concurred. 


TUBBS  T.  MICHIGAN  CBNT.  R.  CO. 
(Supreme  Court  of  Michigan.    Nov.  19.  1S95.) 
AcciDSMT  AT  DspoT— CHossrno  Thaok  to  Traik 

— NEOLIOENCK— VlRlASOB. 

1.  It  Is  negligence  to  run  a  train  between 
a  station  and  a  train  opposite  it,  engngcnl  in  dia- 
chargiDK  and  receWing  passengers,  express,  and 
mail,  it  being  oocessary  for  passengers  and  per- 
sons whose  liusioess  it  is  to  receive  the  express 
and  mnil  to  cross  the  intervening  track. 

2,  Whether  the  person  who.  relying  on  the 
custom  Dot  to  run  trains  between  a  depot  and 
a  train  stunding  opposite  ft,  discharging  express 
and  pasacnKcrs,  is  ^ilty  of  contrilmtor}-  nefili- 
gence  in  going  on  the  intervening  track,  to  get 
mail  and  ej^reas  from  the  train  opposite,  Mth- 
mit  looking  to  see  if  another  train  is  approach- 
ing, is  a  qurstion  for  the  jury. 

8.  The  variance  between  the  allegation  of 
the  complaint  in  an  action  against  a  railroad 


company  for  Injury  to  one  struck  by  a  train 
while  crossing  a  track  from  a  depot  to  a  train 
oivoBlte  It,  to  get  the  mail,  that  defendant  was 
engaged  in  transportiuz  mail,  and  that  it  was 
customary  for  it  to  deliver  the  mail  to  piaiiitifT, 
and  proof  that  the  mail  was  thrown  from  the 
train  1^  the  United  States  mail  agent,  is  im- 
material. 

!    Error  to  circuit  court,  Washtenaw  county; 
Edward  D.  KInne.  Judge. 

Action  by  Lucina  Tabbs  against  the  Mich- 
igan Central  Railroad  Company.  Judgment 
for  defendant  Plaintiff  brings  error.  Re- 
versed. 

A.  J.  Sawyer,  for  appellant  John  F.  Law- 
rence, for  ai>pellefa. 

MONTGOMERY,  J.  This  Is  an  action  for 
negligent  Injury.  The  plaintiff  has  for  sev- 
eral years  been  employed  in  receiving  the  moll 
from  mail  trains  run  on  the  defendant  road, 
and  tmnsporting  It  to  the  post  olHce  at  tbc 
village  of  Dexter.  At  tbe  Dexter  station  the 
defendant's  road  consisted  of  a  double  track, 
which  extended  from  a  pciut  a  short  dis- 
tance east  of  the  station,  westward,  at  least 
as  far  as  Jackson;  but  fi-om  the  point  of  con- 
vei^nce  east  of  and  near  the  station  there 
was  but  a  single  track  extending  eastward. 
The  station  at  Docter  was  a  short  distance 
sonth  of  the  track.  In  the  conduct  of  defend- 
ant's business,  western-bound  trains  were 
run  on  tbe  north  track,  and  enstwnrd-bouiui 
trains  on  tbe  south  track.  The  passengers  to 
and  from  and  others  having  business  at  the 
west-bound  trains  were  required  to  cross  the 
south  track  to  reach  the  train.  The  injury 
occurred  to  the  plaintiff  while  receiving 
mail  from  the  westward-bound  train,  which 
was  called  the  "Grand  Rapids  Train,"  or 
"Na  15."  While  thus  engaged,  he  was  struck 
by  the  engine  of  the  eastward-bound  train, 
known  as  "No.  20."  Plaintiff  offered  testi- 
mony that  tended  to  show  that  No.  IS  was 
due  at  Dexter  at  6:07,  and  that  No.  20  was 
due  there  at  about  6:15,  but,  as  It  did  not 
stop  at  Dexter,  had  no  scheduled  time  foi 
this  station;  that  for  some  yeara,  at  least, 
prior  to  the  Injury,  the  custom  was  for  No. 
^  to  approacb  the  tbe  station  under  com 
plete  control  of  tbe  engineer;  and.  If  No.  15 
was  at  the  station,  No.  20  stopped  west  of 
the  station  until  No.  15  discharged  her  pas- 
sengers, mail,  and  express,  when  No.  20 
would  pass  through  on  the  south  track;  if 
No.  15  had  not  yet  reached  the  station.  No, 
20  would  run  past  the  station,  and  wait  on 
the  south  track,  east  of  tbe  station,  until  No. 
15  came  in,  when  No.  20  would  pull  out  east. 
There  Is  also  testimony  tending  to  show  that 
No.  20  was  not  accustomed  to  imiss  tbe  sta- 
tion east  without  a  signal.  Tbe  testimony  of 
the  plaintiff  shows  that  he  was  familiar  with 
the  custom  of  No.  20  stopping  west  of  the 
station  while  No.  15  discharged  and  received 
passengers;  that  he  had  been  to  the  train  ev- 
ery day  for  years  prior  to  the  injurj-,  and  iiad 
never  known  No.  20  to  pull  np  to  or  pass 
the  station  while  No.  15  was  opiMslte  the 
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Station,  dlschaxslng  pauengen,  but»  on  Uie 
contraiy.  It  vas  of  frequent  oocnrrenoe  tor 
No.  20  to  stop  west  ct  the  station  tor  tbat 
purpose.  On  the  occasion  In  question  (Sep- 
tember 29,  1802).  plaintiff  came  to  the  depot 
on  his  usual  mlsskm,  heard  and  saw  No.  16 
coming,  wheeled  his  tmck  from  the  east  cor* 
ner  of  the  station  house  to  a  point  some  Utr 
tie  distance  west  of  the  station  house,  and  a 
point  where  he  was  in  the  habit  of  recelTing 
mall  and  express,  seated  himsdf  on  his 
truck,  and  awaited  the  arrival  of  Mo.  15.  No. 
16  went  a  little  further  west  than  was  cus< 
tomary.  The  mail  mesaenger  threw  off  two 
sacks  of  mall,  one  of  which  rolled  on  the 
north  rail  of  the  south  track.  Plaintiff  bstbus 
to  get  It,  to  throw  It  on  the  truck,  and,  while 
In  the  act  of  doing  so,  was  struck  by  No.  20 
going  east  He  testifies  that  he  did  not  know 
of  the  approach  of  Na  20;  that  It  was  his  in- 
tention to  throw  the  mall  across  the  track, 
and  then  run  up  beside  train  No.  16,  get  his 
u^ress,  and  step  across  to  the  walk,  out  of 
the  way  of  No.  20  or  any  other  train  that 
came  along  at  that  time,  as  he  sujHiKwed  it 
would  soon.  The  evidence  tends  to  show 
that,  when  plaintiff  was  struck  by  No.  20, 
Na  16  was  still  In  motion,  just  coming  to  a 
stop.  There  was  testimony  that,  fnun  a 
point  200  feet  west  of  the  station,  the  ongl- 
neer  of  No.  20  could  have  seen  the  headlight 
of  No.  15,  1.500  feet  to  the  east;  and  It  Is 
contended  that,  knowing  of  the  custom  of  Na 
15  to  stop  on  the  north  track,  ana  of  the  neces- 
sity of  those  having  business  at  the  train,  as 
well  as  passengers,  to  cross  the  south  track, 
it  was  an  act  of  negligence  for  train  Na  20 
to  run  between  train  Na  16  and  the  station 
house  bef  <Hre  the  business  of  discharging  pas- 
sengers, mall,  etc^  was  completed.  The  cii^ 
cult  Judge,  while  expressing  doubt  as  to  the 
negligence  of  the  def«idant,  directed  a  verdict 
on  the  ground  that  plaintiff  was  guO^  of 
contributory  n^lgenca 

In  determining  this  question,  the  most' 
favorable  construction  to  which  plaintiff's 
testimony  is  open  must  be  given.  In  view 
of  this  testimony,  was  It  negligence,  as  a 
matter  of  law,  for  plainUff  to  fail  to  look 
to  the  west,  or  had  he  a  right  to  rely  upon 
defendant's  train  not  passing  over  the  south 
track  while  he  was  engaged  In  the  manner 
stated?  This  precise  question  has  never  be- 
fore been  considered  in  tills  court,  but  cases 
similar  have  arisen  in  at  least  four  other 
states.  The  leading  case  on  this  point  Is 
Elehi  V.  Jewett,  26  N.  J.  Bq.  474.  In  that 
case  passengers  were  required  to  pass  over 
a  track  to  reach  that  upon  which  an  out- 
going train  awaited  them.  The  plaintiff,  on 
hearing  the  signal,  approached  the  train  he 
intended  to  take  passage  mi,  stepped  from 
the  platform  to  the  track  Just  as  the  pas- 
senger train  stopped,  and  was  making  fals 
way  from  the  point  where  be  first  stei»ped 
on  the  track  to  the  platform,  between  the 
second  and  last  ctu*.  with  his  back  to  the 
east;  when  the  locomotive  of  a  western- 


bound  train,  ronnlng  on  the  trade  betwees 
the  station  and  the  standing  train,  stmek 
him.  Plaintiff  was  permitted  to  recover,  the 
court  saying:  **The  plalntU^  in  attempting 
to  pass  from  the  depot  to  Uie  cars,  In  the 
absence  of  warning,  had  a  right  to  regard 
himself  In  a  place  of  safety,  where  he  had 
a  right  to  give  his  whole  attention  to  the 
buslnesa  be  had  in  hand,  and  was  not  tMrand 
to  look  out  for  extraordinary  dangers  oc- 
casioned by  negligence  of  the  jienons  In 
charge  of  tlie  rood."  The  court  in  that  ease 
recognized  the  rule  requiring  persons  about 
to  cross  a  track  to  look  out  for  apiwoadiliig 
cars,  but  It  was  said:  **rhis  rule  has  no  ap- 
plication to  the  case  where.  1^  the  arrange- 
ment of  the  owporaUon,  it  Is  made  neces- 
sary for  passengers,  in  passing  to  and  from 
the  cai-s  to  the  d^t,  to  cross  the  track." 
In  Terry  v.  Jewett,  IS  N.  T.  338,  deceased 
left  the  station,  walked  diagonally  towards 
the  cars,  across  an  intervening  trtu^  and. 
as  the  passengw  train  apjiroached,  the 
freight  train  struck  him.  Accwdlng  to  the 
testimony  of  one  of  the  witnesses,  the  train 
came  to  a  staJidstlU,  and  then  slnrted  a  lit- 
tie,  and  thus  It  would  appear  that  deceased 
had  some  reason  for  supposing  tliat  tlie 
train  had  started  <m  ito  way,  altliough  It 
seems  that  she  was  mistaken  In  reject  to 
Ite  going  on.  The  court  said:  "Slie  evident- 
ly, however,  was  impressed  with  the  neces- 
sity of  haste  in  reaching  tlie  train,  and  she 
evidently  passed  on  without  looking  to  see 
if  any  other  train  was  approa<Aing.  Bad 
she  done  so,  she  would  have  seen  the  freight 
train,  and  avoided  the  danger.  There  would 
have  been  no  impropriety  in  her  movliv 
towards  the  passenger  train  had  she  aa- 
deed  good  care  and  caution,  as  she  had  res- 
sou  to  believe  tbat  the  train  was  near  at 
hand,  and  there  was  an  implied  invltatimi 
to  cross  the  track.  This  was  an  aasurance 
that  she  couU  do  so  with  entire  safe^,  bnt 
did  not  Justify  negligence  on  her  part"  The 
court  further  said: '"It  was,  we  think,  s 
question  of  fact  tm  the  Jury  to  decide 
whether  the  deceased,  under  all  the  dreujo- 
stances,  was  gnll^  of  contributory  negli- 
gence.*'  A  similar  ruUng  was  made  In  Bias- 
seU  V.  Ballroad  Ga,  84  N.  T.  241,  and  the 
doctrine  of  Klein  v.  Jewett  was  followed  by 
the  supreme  court  of  Goknado  in  RaUrosd 
Go.  V.  Hodgson,  81  Pac.  954.  These  cases 
clearly  sustain  the  contention  of  plaintiff 
that  it  was  negligent  for  the  rallnad  com- 
pany to  run  a  train  between  tlie  statimi 
Imuse  and  a  train  opposite  the  station,  «■ 
gaged  hi  discharging  and  taking  on  pas- 
sengers, and  that  it  is  not  negllgencs  per 
se  to  attempt  to  board  a  train  so  standing 
without  looking  for  an  approacliing  train; 
that  it  is  for  the  Jury  to  decide  whetbo-,  In 
view  of  the  inrltatton  to  board  or  aUght 
frokn  the  train,  the  passenger  was  not  a- 
titled  to  assume  that  the  way  was  dear; 
and  that  the  rule  requiring  one  appraacb- 
Ing  a  railroad  crossing  to  look  and  UiteD 
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does  not  apply  Id  all  Its  strlctnesB  to  a  pas- 
senger acting  on  such  an  invitation.  Nor  do 
we  think  that  one  having  necessary  and  cus- 
tomary business  with  those  on  the  train,  as 
In  case  of  the  plaintiff  In  the  present  case, 
for  the  purpose  of  receiving  mall  and  ex- 
press, stands  in  any  different  relation  to  the 
company  than  one  intending  to  talce  pas- 
sage on  the  train.  Both  are  there  by  Invi- 
tation, and  neither  as  a  mere  licensee. 
Tbomp.  Carr.  106.  Defendant's  counsel  cite 
the  case  of  Connolly  v.  Railroad  Co.,  158 
Mass.  S,  32  N.  B.  937,  which  lays  down  a 
rule  somewhat  at  variance  with  the  cases 
to  which  reference  has  been  made.  This 
case,  as  well  as  Debbfns  v.  Bailroad  Co., 
154  Mass.  402.  28  N.  E.  274,  was  determined 
by  a  majority  of  the  court,  and  the  views 
of  the  minority  are  not  given,  but  we  think 
the  decision  by  the  majority  does  not  in 
either  case  furnish  an  answer  to  the  cogent 
and  convincing  reasoning  in  the  New  Jer- 
sey and  New  York  cases.  Defendant's  coun- 
sel also  cite  the  case  of  De  Kay  v.  Railroad 
Co.  (Minn.)  43  N.  W.  182,  but  that  case  is 
clearly  distinguishable^  as  well  from  tbe  New 
York,  New  Jersey,  and  Colorado  cases  as  from 
the  present  In  the  De  Kay  Case  the  standing 
train  was  on  a  side  track,  which,  the  court 
says,  "was  not  the  accustomed  or  appointed 
place  of  ingress  or  egress  of  passengers. 
The  place  for  that  was  the  platform.  It  [the 
train]  was  run  upon  the  side  track  solely  for 
the  purpose  of  letting  another  train  pass." 

The  question  still  remains  whether  it  can, 
in  tbe  present  case,  be  said  that  the  plain- 
tiff was  invited  to  take  the  position  be  did 
before  the  western-bound  train  came  to  a 
stop.  We  think  this  was  a  question  for  the 
Jury.  We  cannot  say,  as  a  matter  of  law, 
that  persons  having  business  with  a  train 
at  a  way  station,  at  which  the  stop  is  but 
momentary,  are  guilty  of  negligence  in  not 
waiting  until  the  train  comes  to  a  stand- 
still. It  Is  a  fact  open  to  every-day  obser- 
vation that  those  awaiting  the  arrival  of  a 
train  do  not  wait  until  the  train  stops,  t)ut, 
on  the  contraiT,  as  the  train  approaches, 
those  having  business  with  tbe  train  take 
their  position  near  the  track,  and  wait  for 
the  train  to  come  to  a  standatllL  Indeed, 
this  custom  is  so  gmeral  that  It  must  be 
within  tlie  knowledge  of  those  operating 
trains. 

It  was  contended  that  there  was  a  fatal 
variance  between  tbe  declaration  and  the 
proofB,and  for  thatreason  the  Judgment  should 
be  affirmed.  The  declaration  asserts  that 
defendant  was  engaged  In  transporting  mall, 
and  that  tt  was  tbe  custom  for  defendant 
to  deliver  the  mall  to  plaintiff  at  the  point 
stated;  while  It  Is  said  that  the  proofs  show 
tliat  the  mail  was  delivered  by  the  United 
States  mall  agent  We  think  this  is  too  tech- 
nical a  view.  It  is  true  the  mall  agent  ac- 
tually threw  the  pouch  from  the  train,  but 
this  lie  could  not  bave  done  had  not  tbe 


train  couTeyed  It  to  the  spot,  and  afforded 
c^portunlty  tor  Its  delivery.  The  gravamen 
of  tbe  cbarge  was  that,  in  view  of  tbe  cus- 
tom  to  thus  fumtsh  opportunity  to  plain- 
tiff to  receive  the  mall,  defendant  neglected 
its  duty  in  making  the  place  at  which  the 
mail  was  to  be  rec^ved  reasonably  safe.  A 
different  question  would  be  presented  If  a 
direct  injury  had  resulted  from  tbe  throw- 
ing off  of  tbe  pouch  by  the  mail  agent  No 
negligence  in  this  regard  was  charged. 

The  Judgment  will  be  reversed,  and  a  new 
trial  ordered.  The  other  Justices  concurred. 


SPRING  V.  RANDALL  et  aL 

(Sopreme  Court  of  Michigan.  Nov.  1»,  ISSSJ 

Tbostb— RioHTB  or  Ckbditobs  or  Gutui  Qus 
Tkubi^Rbhbut. 

1.  How.  Ann.  St  6614,  declaring  that 
when  execution  is  returned  unsatiafied,  the  judg- 
ment creditor  may  6le  bill  for  discovery,  etc.,  of 
property  held  in  trust  fttr  defendant,  exc^  where 
such  trust  has  been  created  by  some  person 
other  than  defendant  construed  with  section 
5575,  providing  tb&t  when  a  trust  is  created  to 
receive  rents  and  profits,  and  no  valid  direction 
for  accumulation  is  given,  the  surplus  of  the 
rents  and  profits,  beyond  the  sum  necessary  for 
support  of  the  cestui  que  trust  shall  be  liable  in 
equitr  to  claims  of  creditors  of  such  person  as 
othw  personal  property  which  cannot  be  reached 
by  ezccutioD,  does  not  prevent  creditors  of  the 
cestui  qne  trrst  from' reacliing  tbe  income,  Id 
excess  of  a  fair  support  of  the  cestui  que  tmst 
from  a  trust  created  by  will  directing  that  the 
surplus  be  oaid  the  cestui  que  trust 

2.  A  judgment  creditor  of  a  cestui  qne 
tmst  may  reach  income  of  the  trust  by  petition 
to  the  court  having  jurisdiction  of  the  trust  es- 
tate, instead  of  by  original  bill. 

8.  Tbe  court  having  jurisdletkai  vt  a  trust 
estate  may  direct  the  trustee  to  pay  a  judgment 
against  the  cestui  qne  trust  out  of  the  surplus  In- 
come. 

Appeal  from  circuit  court.  Kent  county,  in 
chancery;  Allen  C.  Adslt,  Judge. 

Petition  of  Henry  Spring  to  the  circuit 
court  From  an  order  overruling  demurrer 
to  the  petition,  Lewis  B.  Randall  and  Marie 
Van  Zant  Randall  appeal.  Affirmed. 

Frank  L.  Carpenter,  for  appeHanta.  Smi< 
ley,  Smith  &  Steven^  for  appellee. 

LONO,  J.  This  Is  an  ap[>eal  from  an  order 
overruling  a  demurrer  to  a  petition'flled  In 
tbe  Kent  circuit  court  In  chancery.  It  Is 
shown  by  the  petition  that  In  1880  the  will 
of  Rosalie  M.  Smith,  deceased,  was  admitted 
to  probate.  By  Its  terms  the  greater  part  of 
the  large  estate  passed  to  Nelson  W.  North- 
rup,  as  trustee,  who  was  to  Invest  manage, 
and  control  the  same,  and  out  of  the  pro- 
ceeds and  Income  to  pay  tbe  testatrix's 
niece,  Marie  Van  Zant  an  annuity  of  $500 
during  her  life,  and  also  all  the  income  of 
tbe  estate  after  complying  with  certain  ml* 
nor  directlonB  In  the  wIIL   Tbe  Income  was 
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to  be  paid  quarterly.  Od  tbe  death  of  Marie 
Van  Zant,  tbe  eutlre  estate  was  to  go  to  her 
lawful  heirs,  or  to  -whosoever  she  might  ap- 
point by  will.  Mr.  Northrup  acted  as  trus- 
tee from  1880  to  December,  1892,  when  the 
court  made  an  order  accepting  his  resigna- 
tion, which  was  made  In  consequence  of  dis- 
satisfaction between  him  and  Miss  Van 
Zant,  and  appoiuted  Lewis  E.  Randall  as  bis 
successor,  and  determined  that  the  amount 
of  money  due  from  Mr.  Northrup  to  bis  suc- 
cessor was  $21,820,  and  specified  also  the 
TGul  estate  to  be  couTeyed  to  his  successor. 
Lewis  E.  Randall  accepted  tbe  appointment, 
und  filed  a  iKtnd  with  tbe  register.  The 
moneys  were  paid  over,  and  tbe  estate  con- 
veyed to  blm,  and  he  has  continued  to  act 
as  trustee  since  that  time.  The  i)etItloner, 
Uenry  Spring,  is  a  dry-goods  merchant  In 
Grand  Itaplds.  In  July,  1888,  he  begau  fur- 
nishing Marie  Van  Zant  with  wearing  appar- 
el and  other  necessities,  on  credit,  and  con- 
tinued so  to  do  until  November,  1802;  and 
tbe  petition  states:  "All  said  wearing  ap- 
parel and  other  necessities  were  furnished 
the  said  Marie  J.  Van  Zant  at  a  time  when 
she  represented  herself  to  be  unable  to  pay 
cash  therefor  by  reason  of  the  litigation  then 
pending  between  herself  and  tbe  said  Nelson 
W.  Northrup  concerning  the  financial  affairs 
of  said  estate,  and  that  the  said  Marie  J. 
Van  Zant  promised  and  agreed  with  your 
petitioner  from  time  to.  time  to  pay  for  said 
wearing  apparel  and  other  necessities  out  of 
the  Income  of  said  estate  as  soon  as  she 
should  receive  the  same  and  be  able  so  to 
do."  At  divers  times  after  tbe  appointment 
of  the  new  trustee,  Mr.  Spring  applied  to 
Miss  Van  Zant  for  payment  of  tbe  goods  she 
had  obtained  from  blm,  but  she  never  paid. 
In  February.  1894,  he  placed  tbe  claim  In 
Judgment,  and  had  an  execution  Issued,  and 
tlie  sherlCT  made  diligent  efforts  to  collect, 
soliciting  payment  personally  from  tbe  debt- 
or, but  no  payment  was  made,  and  tbe  sher- 
iff subsequently  made  return  that  be  was 
unable  to  find  any  property.  After  tbe  ap- 
pointment of  Lewis  B.  Randall  as  trustee, 
be  and  Marie  Van  Zant  were  married;  and 
it  Is  alleged  that  they  are  combining  and 
confederating  to  prevent  tbe  collection  of 
Mr.  Spring's  Judgment;  that  tbe  trustee 
holds  $21,0U0  In  money  and  $10,000  In  real 
estate,  tbe  Income  of  which  all  belongs  to 
his  wife,  the  debtor,  Marie  Van  Zant  Ran- 
dall, and  the  income  of  which  Is  sufficient 
to  enable  her  to  pay  the  debt;  bnt  that  she 
Is  making  no  effort  to  do  so,  and  is  purpose- 
ly withholding  the  amount;  and  that  her 
husband,  tbe  trustee,  la  assisting  her  in  so 
doing.  It  is  alleged  that  there  is  no  rem- 
edy at  law  by  which  the  payment  can  be  en- 
forced, and  that  petitioner  Is  entitled  to  pay- 
ment out  of  the  Income  of  tbe  estate.  The 
prayer  of  the  petition  Is:  (a)  That  the  trus- 
tee and  beneficiary  be  cited  to  appear,  etc.; 
(b)  that  the  trustee  be  directed  to  pay  tlie 


Judgment  at  snch  time  or  times  and  In  such 
manner  as  by  this  court  sball  be  directed; 
(c)  that  the  amount  so  paid  by  the  trustee 
be  charged  against  the  beneficiary  In  the 
account  of  tbe  trustee;  and  (d)  for  general 
relief. 

It  Is  contended  by  tbe  appellant  tbat  there 
Is  no  equity  in  this  petition.  In  tbat,  by  the 
terms  of  tbe  will,  the  testatrix  Intended  to 
create  a'fund  beyond  the  control  of  the  ben- 
eficiary, the  Income  only  of  which  should  be 
used  for  her  personal  maintenance  and  sup- 
port during  life,  and  not  be  taken  In  pay- 
ment of  debts  contracted  by  ber  or  through 
charges  against  her;  that  tbe  property  la 
t)equeatbed  directly  to  tbe  trustee,  giving 
him  title  and  possession;  and  that  such  trus- 
tee Is  directed  to  Invest,  manage,  and  con- 
trol it,  and  pay  the  Income  to  the  beneficiary 
during  life,  but  be  Is  not  authorized  to  pay 
It  to  her  grantors  nor  assigns.  It  is  also 
contended  that  tbe  remedy.  If  any,  could  be 
enforced  only  by  original  bill. 

Section  657S,  How.  Ann.  St,  provides: 
"When  a  trust  is  created  to  receive  the  rents 
and  profits  and  no  valid  direction  for  accumu- 
lation Is  given,  the  surplus  of  such  rents  and 
profits  beyond  the  sum  that  may  be  necessary 
for  tbe  education  and  support  of  the  person  for 
whose  benefit  tbe  trust  is  created  shall  be  lia- 
ble In  equity  to  tbe  claims  of  creditors  of  such 
person  In  the  same  manner  as  other  personal 
property  which  cannot  be  reached  by  an  exe- 
cution at  law."  By  the  terms  of  the  will  by 
which  tbe  trust  In  this  case  was  created,  there 
Is  a  direction  tbat  tbe  surplus  shall  be  paid  to 
tbe  beneficiary.  The  statute  above  quoted  was 
taken  verbatim  from  the  New  York  statute; 
and  in  Williams  v.  Tbom,  70  N.  Y.  270.  and 
In  ToUes  v.  Wood,  9ft  N.  Y.  616,  1  N.  B.  251, 
tbe  points  raised  by  tbe  appellant  here  were 
fully  decided,  and  it  was  held  tbat,  where  a 
Judgment  debtor  Is  tbe  beneficiary  of  a  trust 
by  wUch  the  trustee  is  required  to  receive  and 
pay  over  to  him  tbe  Income  of  the  trust  es- 
tate, an  action  may  be  maintained  by  tbe 
Judgment  creditor  after  the  return  of  an  execo- 
tlon  unsatisfied,  to  reach  the  surplus  Income 
beyond  what  Is  necessary  for  the  suitable  sup- 
port and  maintenance  of  the  beneficiary;  that 
tbe  right  of  the  creditor  to  maintain  such  an 
action  exists  as  well  where  tbe  trust  estate  Is 
personal  as  where  It  Is  real  property;  tbat  tbe 
remedy  of  tbe  creditor  is  not  confined  to  tlie 
surplus  which  baa  accrued  and  accumulated  In 
the  bands  of  tbe  trustee,  but  tbat  tbe  conrt 
may  determine  what  may  be  a  reasonable  al- 
lowance for  the  beneficiary,  and  direct  the  ap- 
plication of  any  future  surplus  to  the  payment 
of  tbe  Judgment  until  It  Is  fully  paid;  that  (be 
statute  exempting  from  tbe  operation  of  cred- 
itors' bills  trust  funds  when  the  trust  has  been 
created  by  or  the  trust  fund  baa  proceeded 
from  some  other  than  the  defendant  Is  not  to 
confilct  with  tbe  statute  providing  tbat  tbe 
surplus  Income  of  the  trust  estate  sball  be  lia- 
ble in  equity  to  the  claims  at  creditors;  that 
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the  two  statutes,  which  are  similar  to  our  own 
sections  6ttl4 1  and  5575,  are  to  be  construed 
tof^ether,  and  are  Intended  to  exempt  the  prln- 
clpnl  fund  and  the  benetlclal  Interest  of  the 
beneflclnry  In  the  Income  only  to  the  extent 
of  a  fair  support  out  of  the  trust  estate.  In 
Tolles  T.  Wood,  the  court  held,  further,  that 
the  creditor  of  such  a  beneficiary  acquires  a 
Hen  upon  the  accrued  and  unexpended  surplus 
income  arising  from  such  fund,  superior  to'  the 
claims  of  general  creditors  or  assignees  of  the 
beneliclary,  by  the  commencement  of  an  actl(m 
In  equity  to  reach  and  appropriate  it  to  the 
satisfaction  of  his  Judgment.  In  Nichols  v. 
I^Ty,  &  VTalL  441,  Air.  Justice  Swayne,  deliv- 
ering the  opinion  of  the  court,  said:  ''It  la  a 
settled  rule  of  ]&w  that  the  cestui  que  trust, 
whatever  It  may  be.  Is  liable  for  the  payment 
of  Its  debts.  It  cannot  be  so  fenced  about  by 
inhibitions  and  restrictions  as  to  secure  to  It 
the  Inconsistent  cbaractei-istics  of  right  and 
enjoTment  to  the  beneficiary,  and  Immunity 
from  his  creditors.  A  condition  precedent  that 
the  provision  shall  not  vest  until  his  debts  are 
paid,  and  a  condition  subsequent  that  it  shall 
be  divested  and  forfeited  by  his' Insolvency, 
with  a  limitation  over  to  any  other  persons, 
are  valid,  and  the  law  will  ^ve  them  full  ef- 
fect. Beyond  this,  protection  from  the  claims 
of  oedltors  Is  not  allowed  to  go."  The  rule 
laid  down  hi  Perry,  Trusts,  |  815,  and  In  Pom. 
Bq.  Jur.  1  089,  states  that  the  cestui  que  trust 
cannot  hold  and  enjoy  his  interest  entirely 
free  from  the  claims  of  creditors,  and  that,  in 
the  absence  of  special  drcnmstances,  thc-cred- 
Itor  can  attach  the  beneficiary's  interest  in  the 
hands  of  the  trustee.  • 

This  application  is  made  simply  to  reach  the 
snuOler  part  of  this  surplus  fund,  and  we  tbhilc 
It  sets  up  equitable  grounds  for  the  relief 
sought  No  personal  decree  is  asked  against 
either  party,  nor  Is  a  lien  sought  to  be  estab- 
lished upon  any  property.  The  relief  asked  is 
a  direction  to  tlie  trustee  to  pay  the  claim  out 
of  the  surplus  fund,  and  that  is  entirely  with- 
in the  province  of  the  court  having  Jurisdiction 
of  the  trust  estate.  We  think  It  is  proper  to 
present  the  case  by  petition  rather  than  by 
original  bUL  In  Bank  v.  Byles.  67  Ulch.  30ES, 
S4  N.  W.  702,  In  dispodng  of  a  similar  ques- 
tion, it  was  Bald:  "There  Is  really  no  reason 
why  the  whole  grievance  may  not  as  well  be 
beard  uiwa  the  petition  aa  upon  a  blU.  The 
fbfts  upon  which  relief  Is  based  and  asked 

1  How.  Ann.  St  §  6614,  providea  whenever 
an  exccutioQ  against  the  property  of  a  defend- 
ant shall  have  been  issued  on  a  judgment  at 
law,  and  shall  have  been  retnmea  uuaatisfied, 
in  whole  or  in  part  the  party  suing  out  such 
execution  may  file  a  bill  in  chancery  against 
much  defendant  and  any  other  persons  to  com- 
pel the  discovery  of  any  property  or  things  In 
action  belonging  to  the  defendant,  and  of  any 
Droi)erty,  money,  or  things  in  action  due  to  him 
or  ueld  in  trust  for  him,  and  to  prevent  the 
transfer  of  any  snch  proiierty,  money,  or  things 
Id  action,  or  the  payment  or  delivery  thereof, 
to  the  defendant,  except  where  such  trust  has 
been  created  by,  or  the  fund  so  held  in  trust 
has  proceeded  from,  some  person  other  than 
tlie  defendant. 


and  information  desired  can  as  well  be  stated 
and  presented  In  the  petition  as  In  a  bill.  The 
rights  of  all  the  parties  can  as  well  be  protected 
la  the  one  as  In  the  other."  We  think  the 
court  below  properly  overruled  the  demurrer, 
and  the  proceeding  will  be  remanded  to  the 
court  below,  for  further  action  there.  The 
other  Justices  concurred. 


BURKE  T.  PARKfeR  et  al. 
(Supreme  Conrt  of  Michigan.    Nov.  19,  188fi.) 

Master  Axn  Bekvant — Neqligbxce. 

Id,  an  action  by  an  employ^  against  his 
employer  for  injury  caused  by  an  explosion  of  a 
barrel  of  paint  containini?  benzine,  it  appeared 
that  the  barrel  had  taken  fire,  and  while  plaintiff 
and  others,  at  the  request  of  defendant  s  fore- 
man, were  cndeavorliw  to  extinguish  the  flames 
the  explosion  took  place,  and  that  such  paint 
was  of  common  and  necessary  use  in  detend- 
ant's  business.  Beld,  that  pfaintifF  could  not 
recover. 

Error  to  circuit  court,  Wayne  county;  Rob- 
ert E.  Frazer,  Judge. 

Actlou  by  Thomas  Burke  against  Parker, 
Webb  &  C3o.  for  personal  Injuries  caused  by 
defendants'  negligeuce.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror. Reversed. 

Keena  &  Llghtner  (John  Atklnsni,  of  coun- 
sel), for  appellants.  P.  J.  M.  Ually  aiid  James 
H.  Pound,  for  appellee. 

McORATH,  G.  J.  Plaintiff  was  a  Uihorer 
in  defendant's  employ,  and  was  injured  by 
the  explosion  of  a  barrel  of  paint,  which  con- 
tained bemsine,  during  a  fire  which  be  was 
called  upon  by  the  f<H-anan  to  assist  in  ex- 
tinguishing. The  barrel  at  paint  had  been 
placed  in  the  press  room  by  the  order  of 
the  superintendent.  A  workman  used  a  light- 
ed candle  while  drawing  paint  from  the  bar- 
rel, igniting  the  fluid.  The  barrel,  after  It 
had  taken  fire,  was  drawn  from  the  press 
room  out  upon  the  platform  into  the  op«i 
air,  and  while  plaintiff,  with  others,  was  en- 
deavoring to  extinguish  the  flames,  ttie  explo* 
sion  took  pUice.  The  paint  was  an  article  of 
common  and  necessary  use  in  the  business  In 
which  defendant  was  engaged.  The  fire  waa 
not  caused  by  reaacm  of  the  presence  of  the 
barrel  in  an  overheated  room,  but  seemingly 
by  the  carelessness  of  a  fellow  servant  in 
drawing  the  fluid  from  the  barret  The  ke^ 
Ing  of  the  barrel  of  paint  upon  the  premises 
was  not  negligence,  and  this  although  a  fixe 
was  not  Improbable.  It  was  not  In  and  of 
Itself  dangerous,  nor  was  Its  presence  or  Its 
use  attended  with  danger.  In  the  absence  of 
the  other  agency.  The  existence  of  the  condi- 
tions under  which  combuation  would  actually 
take  place  were  not  in  any  sense  apparent. 
The  Are  was  not  chargeaUe  to  defendant's 
negligence.  Negligence  is  a  failure  of  duty. 
It  implies  fault  In  order  to  hold  the  ownor 
of  a  steam  bcriler  liable  for  Its  explodon,  neg- 
ligence must  be  shown.   So  as  to  oU  acd- 
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dentB  from  machinery,  wbere  tbeir  Uabillty 
to  happen  Is  proTen  only  by  tbelr  actual  oc- 
currence. Cooley,  TortB,  91,  and  note.  In 
Manufacturing  Co.  t.  McConnlck,  118  Pa.  St 
519,  12  Atl.  273,  plaintiff's  Intestate  was  en- 
gaged  with  others  In  painting  the  inside  of 
a  tank  with  a  paint  similar  to  that  which 
the  barrel  In  the  present  case  contained,  and 
was  killed  by  an  explosion.  The  theory  of 
the  plaintiff  was  that  the  quantity  of  benzine 
used  In  the  preparation  of  the  paint  was  so 
great  that  upon  Opening  the  cans  and  spread- 
ing the  paint  the  evaporation  flUed  the 
tank  with  an  explosive  gas,  and  that  thia  gas 
came  In  contact  with  the  flame  of  one  of 
the  lamps  used  by  the  workmen,  and  ei- 
ploded.  It  was  urged  that  the  employe  was 
bound  to  know  the  composition  of  the  paint, 
the  effect  of  spreading  it  upon  the  Interior  oC 
the  tank,  and  thedangertotheservant.  It  was 
there  held  that,  to  be  relieved  from  liability, 
the  master  is  not  required  to  supply  the  best 
materials  known,  or  to  subject  such  as  he 
does  supply  to  an  analysis  to  determine  what 
hazard  may  be  Incurred  in  their  use.  The 
court  say,  "The  accident  happening  under 
such  circumstances  was  outside  the  range  of 
ordinary  experience,  and  one.  therefore, 
against  which  the  measure  of  care  due  from 
the  employer  could  not  protect  the  servant." 
This  Is  not  a  case  of  insecure  place  or  de- 
fective appliances,  nor  Is  It  one  where  a 
servant  was  ordered  Into  another  branch  of 
the  ordinary  service,  In  which  there  was  in- 
creased hazard.  A  flre  occurred  upon  the  de- 
fendant's premises,  and  at  Its  inception  the 
employee  were  called  upon  to  aid  In  extin- 
guishing It,  and  thus  preserve  the  master's 
property  and  prevent  a  general  conflagration. 
The  dangers  ordinarily  Incident  to  a  fire  are 
obvious  to  persons  of  mature  years.  Bm- 
ployer  and  employes  are  equally  eonscloos  of 
such  danger,  and  ordinarily  equally  skilled 
In  the  means  employed  to  extinguteh  a  flre. 
The  work  of  extinguishment  Is  usaally  attend- 
ed with  danger,  and  explosltms  are  not  un- 
common. The  law  recognizes  a  fire  as  one  of 
the  perils  which  excuses  acts  otherwise  Ille- 
gal. An  entry  upon  another's  premises  to 
save  goods  which  are  In  peril  is  not  a  tres- 
pass, and  a  man's  castle  may  be  torn  down 
to  prevent  the  spreading  of  the  flre.  As  Mr. 
Cooley  says,  "The  law  of  ovemillng  neces- 
sity licenses  this."  It  Is  a  duty  which  the 
employer  owes  to  his  neighbor  to  prevent  a 
conflagration,  and  In  the  ordinary  contract  of 
insurance  It  Is  made  the  duty  of  the  Insured 
to  exercise  diligence  with  respect  to  the  pre- 
vention and  extinguishment  of  flres  and  the 
protection  of  property.  If  It  be  negligence  to 
call  upon  his  employes  to  assist  In  such  an 
emergency,  it  would  be  impossible  to  do  a 
work  which  the  exigency  demands  should  be 
done.  Suppose  that  a  human  life  had  been 
In  peril,  and  the  employer  had  called  upon 
his  enployte  to  assist  In  the  rescue;  could  It 
be  said  that  he  did  so  at  his  peril?  Can  the 
act  under  such  clrcumstauces  be  said  to  have 


been  a  wrongfiil  act?  The  case  of  R^mj 
Oo.  T.  Fowler,  60  Tex.  4^  Is  the  only  tnt 
that  I  have  found  which  deals  with  the  ques- 
tion of  an  wder  given  to  a  servant  under  dr- 
eumstancea  of  peril.  There  a  violent  etonn 
of  wind  and  rain  prevailed  alMig  the  entire 
line  of  defendant's  railway,  prodndng  a  wwh- 
out,  by  reason  of  which  a  wreck  lud  occur- 
red. The  decedent  bad  been  ordered  to  "mn 
to  the  wreck"  and  take  the  passeogeis  from 
the  disabled  train,  and  In  comiflying  ^tb 
the  order  be  ran  Into  another  washoot  and 
was  killed.  Held,  that  the  cwnpany  was  not 
guilty  of  negligence.  If  the  performaaee  of 
an  imuBually  dangerous  service  was  reQnirri 
for  good  reason,  as  for  the  safety  of  passen- 
gers. Pierce,  R.  R.  378.  379.  Is  cited  hi  sop- 
port  of  this  deta*minatlon.  The  case  is  t«- 
ferred  to  In  a  note  to  1  Shear.  &  R.  |  18( 
as  one  of  mere  peril,  without  negligence  ta 
the  part  of  the  defendant.  The  facts  are  tK 
less  complicated  In  the  present  case,  and  It  is 
not  necessary  to  approve  the  application 
there  made.  Here  the  danger  from  the  fire 
was  apparent,  and  the  employes  who  vera 
present  were  the  only  persons  through  whwe 
exertions  a  calamity  might  be  avoided,  hi 
Hart  V.  Railway  Co.,  21  Law  T.  (N.  S.)  2tJl, 
a  pointsman  turned  an  engine,  whose  eDgl- 
neer  was  seized  with  a  fit,  upon  a  brand) 
line,  in  order  to  avoid  a  collision  with  an  ex- 
press train  on  the  main  track,  canslog  a  od- 
llslon  on  the  branch  line  and  Injuring  a  pss- 
seuger.  Held,  that  the  pointsman  was  JobU- 
fled  Tinder  the  circumstances,  and  that  defend- 
ant was  not  guilty  of  negligence.  Under  ilte 
circumstanced  we  think  that  the  Injarles  re- 
ceived must  be  regarded  as  resulting  from  a^ 
<ddent,  rather  than  from  negligence.  Tbe 
Judgment  is  therefore  reversed.  The  otber 
Justices  concurred. 


BOTES  T.  SUUUERS  et  al. 

(Snpreme  Court  of  Nebraska.   Nov.  8,  ISffi.) 
Bkikfs  ON  Appeal — Chattel  Mohtoaoes  — Rfr 

LBASB— Pe.NALTT  FOR  FaILUBB  TO  DiSCBAKGE. 

1.  When  thifi  court  Ib  asked  to  declare  i 
statute  onconstitntional,  the  particnlar  section 
of  the  constitution  which  It  la  claimed  the  law 
Infringes  should  be  pointed  ont  in  tbe  brief 
filed. 

2.  By  section  15,  c.  32.  Comp.  St,  two  mo4a 
are  oresCTlbed  for  discharging  chattel  mortga^e^ 
viz.;  By  an  entry  by  the  mortgagee,  his  ageni 
or  asaigneet  on  the  margin  of  the  index,  dul* 
attested  hj  tbe  county  clerk;  and  by  the  eoant? 
clerk,  when  authorized  so  to  do  a  vriltei 
order  signed  by  the  mortgagee,  and  attested  vf 
a  jnstlce  of  the  peace  or  some  officer  harini  a 
seal. 

3.  An  order  to  the  county  derii  to  Kksse> 
mortfiage  is  invalid,  ai  a  release,  unlesi  attested 

as  above  stated. 

4.  Under  section  15,  c.  32,  Comp.  St.,  a  nlOT^ 
jniKee  ia  liable  for  the  damages  ther^n  apeciDed 
for  failure  to  satiafy  of  record  a  chattel  luot' 
gage,  within  the  period  therein  named,  after  qfr 
mand  and  the  payment  of  mortgage  debt,  wbetb- 
er  the  mortgagee  acted  in  good  nlth  or  aot  w 
whatev^  may  have  been  tbe  motirea  of  na 
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mortgacee.  A  men  nditake  or  Ignorance,  with- 
out a  ooETupt  intmt,  is  no  defenu  to  aueh  an  ac- 
tion. 

(Syllebna  1>7  the  Court) 

Error  to  district  court,  Oarfleld  county; 
Harrison,  Judge. 

Action  b7  TViUlam  R.  Summers  and  Al- 
bert B.  Sununen,  partners  under  the  name 
of  Summers  Bros.,  against  Hiram  Boyes. 
Judgment  for  plaintiffs,  and  defendant 
brings  error.  Affirmed. 

Coffin  &  Stone,  T.  Damall,  and  T.  W.  Bart- 
ley,  for  plaintiff  In  error.  Clements  Bros., 
Cfaas.  A.  Munn,  and  J.  H.  Evans,  for  defend- 
ants in  error. 

NORVAL,  C.  J.  Tbis  is  an  action  by  WU- 
Uam  R.  8umiQ£rs  and  Albert  B.  Summers, 
partners  doing  business  under  the  firm  name 
of  Summers  Bros.,  against  Hiram  Boyes,  un- 
der the  provisions  of  section  15,  c.  82,  Gomp. 
St.,  to  recover  the  sum  of  900  for  failure  to 
discharge  a  chattel  mortgage.  From  a  ver- 
dict and  judgment  in  fiivor  of  the  plaintiffs 
for  the  above  amount,  defendant  prosecutes 
error  to  tbis  court 

At  the  commencement  of  the  trial,  the  de- 
fendant objected  to  the  introduction  of  any 
evidence,  on  the  ground  that  the  petition 
did  not  state  a  cause  of  action.  By  the 
objection  it  was  Intended  to  raise  the  con- 
stitutionality of  said  section  16,  and,  doubt- 
less, the  validity  of  said  law  mlglit  be 
brought  to  the  attention  of  the  court  In  that 
mode.  The  only  reference  made  In  the  brief 
of  plaintiff  In  error  to  the  validity  of  the 
statute  or  to  the  ruling  upon  the  objection 
taken  in  tiie  court  below  to  the  sufficiency 
of  the  petitlw  la  the  following  paragraph: 
"This,  as  we  understand,  was  intended  by 
eounsei  who  tried  the  case  for  defendant  in 
the  court  below  to  raise  the  question  of  the 
constitutionality  of  the  law  under  which 
plaintiff  was  seeking  a  recovery.  We  sub- 
mit the  same  upon  that  theory."  The  fore- 
going Is  insufflcient  to  call  our  attention  to  the 
particular  constitutional  iwovision  which  it 
is  claimed  the  law  In  questlcm  contravenes. 
The  constitution  of  this  state  contains  18 
articles,  each  of  which,  except  the  second, 
fourth,  and  twelfth.  Is  composed  of  several 
sections.  Whether  the  statute  authorizing 
the  recovery  by  the  mortgagor  of  a  fixed 
sum  for  the  failure  of  a  mortgagee  to  re- 
lease of  record  a  chattel  mortgage  after  the 
debt  thereby  secured  has  been  paid  Is  re- 
.  pugnant  to  some  provision  of  the  bill  of 
rights,  the  article  in  the  fundamental  law  re- 
lating to  suffrage,  the  ene  upon  the  subject 
of  education,  or  some  me  of  the  sections  of 
article  3  restricting  the  powers  of  the  legis- 
lature In  the  mode  of  enacting  laws,  we  are 
left  solely  to  conjecture.  The  constitution 
of  Nebraska  Is  too  lengthy  for  us  to  attempt 
to  review  and  consider  all  of  Its  provisions 
in  a  single  opinion;  and,  counsel  having 
failed  to  point  out  the  particular  section 
thereof  which  It  Is  claimed  the  law  Infringes, 


we  wUl  dismiss  the  subject  without  consld- 
eratitm. 

The  first  assignment  of  error  Is  as  follows: 
*The  court  erred  In  giving  paragraphs  1,  2^ 
8,  and  8^  of  the  Instructions."  The  rally 
crltlciBm  made  In  the  brief  Is  upon  the  sec- 
ond instruction  given  by  the  court  on  Its 
own  motitm.  No  exception  was  taken  in  the 
court  below  to  the  instruction  numb^ied  1, 
nw  was  the  ^vlng  thereof  assigned  as  er^ 
ror  in  the  motlm  for  a  new  trial.  Besides, 
it  merely,  and,  we  tblnk,  very  fairly,  stated 
to  the  Jury  the  Issues  to  be  tried  as  pre- 
sented by  the  pleadings.  There  being  no 
reversible  ^ror  In  the  giving  of  one  of  the 
instructions  included  In  the  group  covered 
by  the  first  assignment,  we  very  properly 
might,  under  the  decisions  of  ttris  court,  de- 
cline to  consider  the  second  Instruction.  We 
are,  however,  satisfied  that  it  is  free  from 
criticism.  It  is  as  fcdlows:  "You  are  In- 
structed that  the  laws  of  this  state  provide 
that  a  chattel  mortgage,  when  satisfied,  shall 
be  discharged  by  an  entry  by  the  mortgagee, 
his  agent  or  assignee,  on  the  margin  of  the 
book  or  index  In  which  the  filing  of  the 
mortgage  has  been  entered  as  provided  by 
law,  such  discharge  to  be  attested  by  the 
clerk.  It  Is  also  provided  that  the  county 
clerk  may  discharge  a  mortgage  on  the  pres- 
entation or  receipt  of  an  order  In  writing, 
signed  by  the  mortgagee,  and  attested  by  a 
Justice  of  the  peace,  and  the  assignee,  or  tlielr 
legal  represeatatlves,  after  full  performance 
of  the  conditions  of  the  mortgage,  who,  for 
the  space  of  ten  (10)  days  after  being  re- 
quested, fiball  refuse  or  neglect  to  discharge 
ttie  same  as  provided  in  this  section,  shall 
be  liable  to  the  mortgagor,  his  beirs  or  as- 
tfgns,  In  the  sum  of  fifty  (50)  dollars  dam- 
ages, and  also  for  all  actual  damages  sus- 
tained by  the  mortgagor  occasioned  by  such 
neglect  or  refusal;  said  damages  to  be  re- 
covered In  the  proper  action."  This  Instnic-  • 
tlon,  in  every  material  respect,  is  a  literal 
copy  of  the  section  ofi  the  statute  under 
which  this  action  Is  brought  and  therefore 
It  cannot  be  claimed  to  be  iucorrect  as  an 
abstract  proposition  of  law.  It  Is  argued 
that  the  portion  of  the  Instruction  relating 
to  the  recovery  of  actual  damages  for  the 
failure  to  release  a  mortgage  should  not 
have  been  glv^,  since  the  action  Is  to  re- 
cover the  fixed  statutory  damages  alone.  A 
sufficient  answer  to  this  contention  Is  that 
the  instruction  did  not  tell  the  Jury  that 
such  damages  were  recoverable  In  this  suit; 
but,  by  the  third  instruction,  the  Jury,  In  ex- 
press terms,  were  directed,  In  case  they 
found  a  verdict  for  the  plaintiffs,  to  assess 
their  damages  at  fSO,— the  sum  named  In 
the  statute.  The  defendant  could  not  have 
been  prejudiced  by  the  instruction  of  which 
complaint  Is  made,  nw  did  any  Injury  in 
fact  result  therefrom,  since  statutory  dam- 
ages alone  were  allowed  by  the  jury.  In- 
structions are  to  be  considered  as  a  whole. 

The  next  assignment  Is  that  the  court  erred 
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In  giving  iDstrnctlon  No.  1  naked  by  the  plain- 
tiffs, whlcli  reads  thus:  "If  you  And  from  the 
•evidence  In  this  case  that  the  release  claimed 
to  have  been  executed  by  Hiram  Boyes,  the 
defendant  In  this  case,  was- signed  by  the  de- 
fendant, Hiram  Boyes,  but  was  not  attested 
by  a  justice  of  the  peace  or  some  officer  with 
a  seal,  then  ajid  in  that  case  you  are  instruct- 
ed that  the  receipt  would  not  have  authorized 
the  county  cleric  to  have  released  the  mort- 
gage In  question,  and  would  not  have  been  a 
valid  release,  under  the  statutes  of  the  state 
of  Nebraska."  In  the  brief  filed,  we  are  not 
Informed  in  what  particular  the  foregoing 
charge  Is  claimed  to  be  faulty,  nor  have  we, 
after  a  careful  scrutiny  of  the  language  em- 
ployed, been  able  to  discover  wherein  It  Is 
erroneous.  By  section  15,  c.  32,  Comp.  St., 
two  modes  are  prescribed  for  the  releasing 
of  record  chattel  mortgages,  viz.;  One,  by  an 
entry  by  the  mortgagee,  his  agent  or  assignee, 
on  the  margin  of  the  index,  attested  by  the 
county  clerk;  and  the  other,  by  the  county 
clerk,  when  authorized  so  to  do  by  an  order 
In  writing,  signed  by  the  mortgagee,  and  at- 
tested by  a  Justice  of  the  peace  or  some  offi- 
cer having  a  seal.  It  was  by  the  last  method 
that  it  was  insisted  on  the  trial  the  mortgage 
had  been  discharged,  and  the  rule  laid  down 
by  the  court  in  the  instruction  is  in  line  with 
the  statute,  as  wen  as  applicable  to  the  evi- 
dence in  the  case. 

The  third  assignment  la,predlcated  up<n  the 
refusal  of  the  court  to  give  the  defendant's 
first  and  fifth  requests.  The  refusal  of  said 
requests  is  not  available  to  the  plaintiff  in 
■ei-ror,  for  the  reason  no  complaint  of  the  ac- 
tion of  the  court  In  that  regard  was  made  In 
the  motion  for  a  new  trial.  Paper  Go.  v. 
Banks,  15  Neb.  23,  16  N.  W.  833;  Railroad 
Co.  V.  IngaUs,  15  Neb.  123,  16  N.  W.  762. 

The  next  assignment,  that  the  court  erred 
In  overruliag  the  motion  for  a  new  trial,  is 
.  unavailing,  since  it  Is  too  indefinite,  the  mo- 
tion being  based  upon  several  grounds.  OIa«e 
V.  Parcel,  40  Neb.  732,  59  N.  W.  382;  Slgler 
V.  McConnell,  45  Neb.  598,  63  N.  W.  870. 

The  assignments  of  emr  relating  to  the 
decisions  of  the  court  upon  the  admission  and 
exclusion  of  testimony  will  not  be  considered, 
for  the  reason  no  particular  ruling  of  the  trial 
court  is  especially  pointed  out  in  the  petition 
in  error,  the  assignments  therein  being:  "Er- 
rors of  law  occurring  at  the  trial,  duly  ex- 
cepted to  at  the  time  by  plaintiff  in  error;" 
and,  "The  court  (  red  In  recrfvlng  certain  evi- 
dence offered  by  the  plaintiffs  over  the  ob- 
jection of  the  defendant,  duly  excepted  to  at 
the  time,  and  which  more  fully  appears  from 
the  evidence."  These  assignments  are  too 
general  to  present  any  question  for  review. 
Lowe  T.  City  of  Omaha,  33  Neb.  587,  50  N. 
W.  760,  and  cases  there  cited. 

The  remaining  assignment  to  be  considered 
presents  the  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  of  the  jury. 
On  the  22d  day  of  May,  18SS,  defendants  In 


error  executed  and  delivered  to  plaintltr  fa 
error  a  chattel  mortgage  npc«i  certain  ikt- 
Bonal  prop^ly,  to  secure  the  payment  of  $'20 
tn  30  days.  The  Indebtedness  was  folly  paid 
to  Boyes  at  maturity,  by  Alt>ert  R  Snmmere, 
one  of  the  plaintiffs  below.  There  is  also  evi- 
dence tending  to  show  tliat  twice  during  tbe 
month  of  July,  following  the  payment  of  tbe 
mortgage  indebtedness,  demand  was  made 
upon  the  plaintiff  in  error  that  be  releaw 
and  discharge  tbe  mortgage  of  record.  It  ia 
also  disclosed  that,  at  the  time  tbe  note  was 
paid  off,  Mr.  Boyes  executed  in  writing  and 
detlv««d  to  A.  B.  Summers  an  order  directed 
to  the  county  derk,  requesting  that  be  snr- 
render  the  mortgage  to  defendants  In  error, 
and  cancel  the  same  of  record.  TUa  order, 
however,  was  not  attested  by  any  ofllcer. 
Therefore,  under  the  statute,  it  was  of  no 
validity  whatever.  This  is  too  plain  to  admit 
of  argument.  It  is  Insisted  that  {dalntiff  la 
error  acted  In  good  faith  In  the  matter,  and 
that  his  refusal  to  satisfy  the  mortgage  of 
record  was  not  wanton  and  oppressive;  h«ice 
there  can  be  no  recovery.  Admitting  tbe 
premises  to  be  tme,  the  ctmclnslon  drawn 
therefrom  does  not  necessarily  follow,  al- 
though there  are  authorities  In  other  statn 
which  support  the  construction  of  the  statate 
for  which  plaintiff  In  «Tor  contends.  Mr. 
Boyes  is  not  only  presumed  to  but  la  bound 
to  know  that  the  law  required  that  the  order 
which  he  gave  requesting  the  connty  derk 
to  satisfy  the  mortgage  must  be  attested  by 
either  a  justice  of  the  peace  or  some  officer 
with  a  seal  of  office.  A  mistake  of  law  ex- 
cuses no  one.  So,  too,  the  fact  that  Mr.  Boyes 
acted  In  good  faith,  relying  upon  tbe  fiict  that 
the  plaintiffs  below  had  accepted  tbe  order, 
and  had  not  returned  the  same  to  falm  as  be- 
ing Invalid,  is  no  ]u»tlflcation.  This  conrt 
baa  held,  In  an  action  against  an  officer  to  re- 
cover the  penalty  imposed  by  statute  toe  ex- 
acting Illegal  fees,  that  a  mere  mistake  or 
Ignorance,  without  a  corrupt  Intent,  Is  no  de- 
fense. Ctobbey  v.  Buries,  11  Neb.  157,  8  N. 
W.  386;  Insurance  Co.  v.  Bohman.  28  Neb. 
253.  44  N.  W.  111.  And  In  Bank  v.  Kiir 
konski,  45  Neb.  1,  63  N.  W.  133,  it  was  ruled 
that  the  entry  of  satisfaction  of  a  chattel 
mortgage  after  tbe  period  fixed  by  law  will 
not  defeat  an  action  to  recover  the  statutory 
damages.  By  the  statute  relating  to  tbe  re- 
lease of  chattel  mortgages,  the  action  tbmin 
provided  for  accrues  by  the  mere  failure  to 
satisfy  the  mortgage  within  a  certain  time 
after  payment  and  demand  Is  made,  wbetber 
the  mortgagee  acted  In  good  faith  or  not,  or 
whatever  may  have  hem  the  motives  of  tbe 
mortgagee.  Upon  principle,  we  must  htHA 
that  the  plaintiff  in  error  has  no  d^ense  to 
tbe  action.  This  conclusion  Is  In  harmoDT 
with  our  decisions  In  analogous  case^  Tlie 
judgment  is  affirmed.  Affirmed. 

HARRISON,  J.,  took  no  part  In  Uw  de- 
d^on. 
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TRACT  T.  STATE). 
(SnpKme  Court  of  Nebraska.    Not.  8,  189S.) 
Cbiminal  Law— New  Trial— Misconduct  op  Jdrt 
— PsoxouHOiHO  Judgment — RoBBtiit— Eti- 
DB^CCB  —  IN8TKDCT10N8  —  Indictment. 

1.  A  defeodant  cooTicted  of  a  felooy.  Id 
BOpport  of  his  motion  for  a  new  trial,  filed  ed 
amoaYit  allegins  oiiscondnct  of  the  jury  while 
deliberatliig.  The  statemeotB  of  the  afBdavit 
were  not  coiroborated,  and  it  did  not  appear  by 
what  means  the  affiaflt  obtained  possessioD  of 
the  facts  alleged  to  conatitute  the  mlscondnct. 
The  averments  of  the  affidavft '  were  not  de- 
nied by  the  state.  HOd,  (1)  that  the  trial 
court  was  not  obliged  to  take  the  statementa 
of  the  afBdavit  as  true;  (2)  that  whether  there 
had  been  misMmdnct  of  the  jury  was  a  question 
of  foct  for  the  district  judge;  (3)  that  in  try- 
ing such  issue  the  district  judge  had  a  right  to 
weigh  and  consider,  as  against  the  statements 
in  uie  ImpeachinR  affidavit,  the  presumption  of 
law  that  the  jurors  had  obeyed  thrir  oaths. 

2.  A  district  court,  wboi  called  npoo  to 
pronounce  judgment  against  a  person  convicted 
of  a  felony,  is  not  limited  to  tne  sole  question 
whether  the  person  so  convicted  has  anything 
to  say  why  judgment  should  not  be  pronouaced 
against  him. 

3.  The  district  court.  In  such  a  case,  hag  no 
authority  to  coerce  an  answer  from  a  prisoner 
to  any  question  whatever;  but  what  inquiries 
the  court  shall  make  of  such  a  prisoner,  aside 
from  the  inquiries  provided  by  statute,  or 
whether  any,  w  a  matter  resting  entirely  in  its 
djacretion. 

4.  The  obvious  Intent  of  the  statute  in  fix- 
ing the  punishment  for  the  crime  of  robbery 
at  imprlsonmeat  from  three  to  fifteen  years 
was  to  invrat  the  trial  court  with  discretion  to 
grade  the  punishment,  within  the  limits  of  the 
statute,  acciH^ing  to  the  enormity  of  the  of- 
fense, to  take  into  consideration,  in  fixing  the 
punishment,  all  the  circumstances  in  evidence 
under  which  the  crime  was  committed,  perhaps 
to  consider  the  ue,  the  mental  ctnidition,  and 
the  prerioos  good  character  of  the  person  con- 
Ticted. 

5.  In  a  prosecution  for  robbery,  everything 
said  and  done  by  the  prosecuting  witness  and 
the  prisoner  at  the  time  of  the  felonious  assault 
ia  competent  evidence,  as  being  a  part  €tt  that 
transaction. 

&  An  information  for  robbery  charged  the 
prisoner  with  having  robbed  the  prosecuting 
witness  of  S14.50,  "good  and  lawful  money  of 
the  United  States."  Held,  that  the  averment  as 
to  the  character  of  the  money  was  surplusage, 
and  need  not  be  proven  in  oider  to  anstBin  the 
conviction.   Section  420,  Crim.  Code. 

7.  It  is  error  for  the  district  court  to  mod- 
ify an  Instruction  requested  by  interlineation 
or  erasure,  and  thus  give  such  an  instruction. 
Section  2447,  Comp.  St 

8.  To  secure  the  reversal  of  a  judgroent  in 
an  error  proceeding  to  this  court  it  is  not  enough 
to  efltabliBh  that  the  district  court  erred,  bnt  It 
niUBt  appear  from  the  record  that  such  error 
may  hnve  caused  or  contributed  to  the  judg- 
ment under  review,  and  thus  have  prejudiced 
the  complaining  party. 

(Syllabus  by  the  Court.) 

Error  to  district  cotirt.  Lancaster  cotmtr; 
Strode.  Judge. 

G.  W.  Tracy  was  convicted  of  robbery,  and 
brings  «ror.  Affirmed. 

Walter  A.  Leese  and  O.  W.  Starling,  for 
plalntifr  in  error.  A  8.  GbuTcblll,  Atty.  Gen., 
for  the  State. 

RAGAN,  a  In  the  district  court  of  tian- 
<fitater  county.  C.  W.  Tracy  was  couTlcted  of 


the  cttvM  of  robbery,  and  sentenced  to  the 
state  penitentiary  for  seven  years.  He  brings 
the  judgment  of  the  distxict  court  here  toe 
review,  and  assigns  as  a  reason  for  Ita  rerersal 
the  following  alleged  errws: 

1.  In  support  of  his  motton  for  a  new  trial* 
Tracy  filed  In  the  district  court  an  affidavit, 
alleging  that,  while  the  Jury  that  convicted 
blm  was  deliberating  upon  Its  verdict,  one  of 
the  juronv  stated  to  his  fellows  that  be  was 
personally  acquainted  with  a  witness  who  bad 
testified  oD  the  trial  in  behalf  of  the  prison- 
er; that  this  witness  was  an  unchaste  woman, 
unwortby  of  belief,  and  that  bar  testimony 
could  not  be  rdtod  upcm;  that  another  Juror* 
while  the  Jury  was  deliberating  npwi  Its  ver* 
diet,  stated  to  bis  fellows  that  he  also  was 
persoDally  acquatoted  with  said  witness;  that 
be  knew  her  when  she  was  a  respectable  wom- 
an; that  he  now  knew  hat  to  be  unchaste  and 
unworthy  of  belief.  Tbe  witness  referred  to 
testlfled  on  the  trial  In  behalf  nt  the  prisoner, 
and  her  evidence  tended  to  establl^  an  alibi 
In  his  tavOT.  The  reputatttn  <tf  this  witness 
for  veracity  was  not  assailed  <hi  the  triaL  The 
atatemoits  made  by  the  prisoner  in  his  affida- 
vit were  not  toiled  by  tbe  state  at  the  hear- 
ing of  the  motion  for  a  new  trial,  and  it  Is 
to  be  observed  that  tbe  prisoner  does  not 
state  in  bis  affidavit  1^  what  means  he  be- 
came possessed  of  what  he  aUeges  occurred 
in  the  Jury  room  while  the  jury  was  deliberat- 
ing. Tbe  argnmoit  is  now  made  that,  since- 
tlie  testimony  of  the  said  witness  was  ma- 
terial, and.  If  bdieved  by  tbe  jury*  eetab- 
lidied  ttte  innocoice  of  tbe  prisoner  of  the 
crime  fur  which  be  was  tried,  and  sinee  the 
reputation  ct  said  witness  tac  veradty  was 
not  assailed  on  the  trial,  and  the  truth  of 
tbe  statements  made  by  the  prisoner  In  bls 
affldavlt  was  not  denied  by  tbe  state,  tiie  dis- 
trict court  was  compelled  to  take  tbe  state- 
ments made  in  such  affidavit  as  true,  and 
tbat  Bocb  Btatemmta  show  such  misconduct 
on  tbe  part  of  the  jury  as  to  vitiate  the  ver- 
dict, and  that  the  district  court  erred  in  not 
so  holding.  But  we  ara  of  the  opinion  tbat 
tbe  trial  Judge  was  not  compelled  to  take  the- 
Btat^«its  mode  in  tbe  prison^s  affidavit  as- 
true.  The  district  court,  in  trying  tbe  issues 
presented  by  the  motion  ftir  a  new  trial,  had 
tbe  right,  If  It  was  not  obliged,  to  indulge 
tlie  presumption  tbat  the.  Jimirs  bad  been 
mbidful  ct  the  oaths  which  tbey  took,  and 
bad  f6und  the  verdict  which  they  had  aole^ 
upon  tbe  evidence  introduced  on  tbe  trial  of 
tbe  case.  Wliat  wero  the  Issues  presented  ?- 
Whether  tbe  Juror  had  been  guilty  of  such 
misconduct  as  to  vitiate  the  verdict  This  was 
a  question  of  fact,  to  be  determined  by  tbe 
trial  court  from  the  competent  evidence  before 
it  bearing  on  tbe  subject.  The  law  supplied 
presumption  the  evidence,  on  the  <aie  band, 
that  tbe  Jurors  bod  obeyed  tbeir  oaths.  Tbls-- 
evldfflice-^his  presumption^the  district  court- 
weighed  and  ctmsldered.  On  tbe  other  band, 
tt  weighed  and  considered  the  statements 
made  by  the  prisoner  In  his  affidavit  impeach- 
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ing  the  T«<dlct,  and,  ttSta  welKhlng  this  pre- 
suniptlon  in  Biq>port  of  tbe  rerdlct,  and  the 
oltldflvlt  of  tbe  prlaoner  against  the  verdict, 
It  readied  the  codcIubImi  that  the  evidoice 
did  not  support  the  assault  made  up<Hi  the 
verdict  We  tliink  that  the  evldenee  before  the 
district  Judge  Justified  the  amdusion  reached. 
We  agree  with  the  supreme  court  ctf  South 
Carolina  in  State  v.  Dnestoe,  1  Bay,  377, 
where  U  Is  said:  "There  is  no  rule  <tf  law 
which  requires  a  trial  Judge  to  believe  aflL- 
davlts  filed  lmpea<diing  a  verdict,  even  ttioui^ 
such  affidavits  are  not  contradicted;  since 
the  Jui-ora  themselves  are  under  oatii  to  w^ 
and  truly  try,"  etc.  The  evidence  for  and 
against  impeachlDg  a  verdict  In  such  a  case 
Is  the  oaths  of  the  Jurors,  upon  the  one  side, 
coupled  with  the  presuniptlon  that  tiiey  have 
obeyed  such  oaths,  and  the  statements  in  the 
Impeaching  affidavits  upon  the  other  side. 

2.  When  Tra(7  was  arraigned  for  aentoice 
In  the  district  court  he  was  a^ed  by  the 
trial  Judge  bow  many  tams  he  bad  already 
serred  in  tbe  state  penitentiary,  and  be  an- 
swered "Two."  The  rec(»d  does  not  dlsdose 
that  Tracy  made  any  objection  whatever  to 
answering  this  question.  So  fiir  as  the  rec- 
ord shows,  tbe  qnestloD  was  promptly  and 
vtduntarlly  answered.  It  la  now  insisted  ttiat 
the  district  court  had  no  authority  of  law 
for  making  such  inquiry;  that  the  only  ob- 
ject which  the  trial  Judge  could  have  had 
In  making  the  Inquiry  was  to  Increase  tlie 
punishment  of  the  prisoner  for  the  crime  of 
which  he  stood  convicted,  if  It  should  turn 
out  that  tbe  luisoner  had  previously  been 
In  tbe  penitentiary.  Sectlcm  4M,  Grim.  Code, 
provides:  "Before  the  sent^Ke  Is  prcmpun- 
ced,  tbe  defendant  must  \M  informed  by  the 
coort  <tf  the  vwdlct  of  the  Jury,  and  asked 
whether  he  has  anything  to  say  why  Judg- 
ment should  not  be  pronounced  against  blm." 
We  do  not  think  that  a  district  court,  when 
called  upon  to  pronounce  Judgment  against 
a  person  convicted  of  a  felony,  is  limited  to 
the  s(de  question  whether  the  person  so  con- 
victed has  anything  to  say  why  Judgnwnt 
^ould  not  be  pronounced  against  him.  This 
provision  Is  tcx  tbe  benefit  <tf  the  prisoner, 
Is  mandatoiy  in  his  behalfi  and.  If  not  com- 
piled with.  Is  ground  for  setting  aside  the 
Judgment  prtmounced.  Dodge  v.  People,  4 
Neb.  222.  We  do  not  decide  that  the  court 
has  any  authority  to  coerce  an  answer  from 
a  prisoner  arraigned  for  sentence  to  any  ques- 
tion whatever,  but  what  Inquiries  a  court  may 
make  of  such  a  prisoner,  aside  from  the  In- 
quiry provided  by  the  stetute,  or  whether 
any,  Is  a  matter  resting  entirely  In  the  dla- 
cretlon  of  the  court.  We  do  not  know  what 
the  object  of  the  trial  Judge  was  In  Inquiring 
of  the  plaintiff  In  error  as  to  his  having  pre- 
viously been  In  the  penitentiary,  nor  are  we 
obliged  in  this  case  to  determine  whether  tbe 
court  may  take  Into  consideration  Informa- 
tion so  obtained  from  the  prisoner  In  fixing 
bis  punishment  for  the  crime  of  which  he 
stands  convicted.  The  law  fixes  tbe  punlab- 
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ment  for  the  crime  of  robbery,  ctf  wUdi  tlw 
plaintiff  In  errw  was  convicted,  at  Impristm- 
ment  In  the  jienltentlary  for  not  less  tban 
three  and  not  more  tban  fifteen  years.  In 
tJils  case,  as  already  stated,  the  plalntUT  In 
error  was  sentmced  to  the  state  penltentiarj 
for  seven  yeara.  If  the  district  Judges  In  fix- 
ing this  punishment,  to<^  Into  consldenitioa 
tiiat  the  plalntlfl  bad  previously  been  twice 
\a  the  penitentlaTy  snd^foct  doea  not  appear 
in  the  record.  The  obvious  Intent  of  the  stat- 
ute In  fixing  tbe  punishment  for  tbe  crime  of 
robbery  at  Imprisonment  fnm  three  to  fifteen 
years  waa  to  Invest  tbe  trial  court  with  dis- 
cretion to  grade  the  punishment  within  tbe 
Umlte  of  the  statute  according  to  tbe  enor- 
mity of  the  ofltense  to  take  Into  cmulderation. 
In  fixing  the  punishment,  all  the  circumstan- 
ces In  evidence  under  which  the  crime  waa 
committed;  perhaps  to  consider  the  age,  the 
mental  condition,  and  the  previooa  good  cbar^ 
Bcttt  of  the  persw  convicted.  True  the  dis- 
trict court  may  determine  what  penalty  shall 
be  Imposed  B(^ly  from  the  evidence  pro- 
duced before  \h.e  Jury  tm  the  trial,  but  we 
do  not  think  that  the  court  Is  omfined  to  that 
evidence  alone  In  fixing  the  punishment 
When  the  prisoner  Is  Inquired  of  by  the  cwut 
whether  be  baa  anything  to  say  why  Judg- 
ment should  not  be  pronoonced  against  falm, 
he  may  make  such  statemente  of  hie  previoos 
good  behavior,  of  his  previous  good  character, 
of  hla  age,  of  his  condition  at  tbe  time  be 
committed  the  offense,  and  the  Influences 
which  were  brought  to  bear  upon  him,  and 
led  to  his  cfflumlssion  of  tbe  crlm^  aa  may 
Induce  the  court  "to  tonper  Justice  with  mer 
cy,"  and  to  give  the  prisoner  Oie  least  pen- 
Isbment  provided  for  by  the  statute;  and  we 
cannot  say  that  such  action  <ni  his  part  would 
be  an  abuse  of  his  discretion. 

3.  On  the  trial  the  state  Introduced  evidence 
which  tended  to  show  that  on  the  night  of 
the  14th  of  April,  188S  one  Osterlow  was  hi 
tiie  city  of  Uncoln,  intoxicated,  and  ,  drinking 
Intoxicants.  That  about  midnight.  Osterlow 
got  Into  a  hack  at  an  hotel,  for  tbe  purpose 
of  driving  to  bis  home.  The  plaintiff  In  error, 
who  was  a  hack  ditver,  and  two  oHiec  baA 
drivers,  woe  also  In  or  mi  the  hade  They 
drove  the  back  in  which  Osterlow  waa  to  the 
outskirts  of  the  city,  near  a  park,  where  Uiere 
were  few  people  living.  There  they  sttvQied 
the  hade,  Jericed  Osterlow  ont;  knocked  him 
down,  demanded  his  money,  and  one  <^  tbe 
three  put  his  hand  In  Osterlow'a  pocket,  aad 
took  therefrom  diver  amounting  to  abont  $3l 
In  the  scuffle  Osto-low  hdd  in  hla  hand  two 
95  bills,  and  one  of  the  parties,  In  attanptlni; 
to  take  these  bills  from  Osteriow's  band,  tore 
them  in  two.  The  three  parties  then  drove 
away,  leaving  Osterlow  on  tbe  ground,  and  In 
poaseaalcmof  thetom  f5  bills,  or  the  twoirfeces 
of  said  bllla.  On  tbe  trial  the  atete  offered  la 
evidence  these  two  parte  of  said  two  93  UHs 
which  bad  been  retained  (tetolow. 
this  evidence  the  plaintiff  In  error  objected, 
on  the  ground  that  tbe  Indictment  ehaifsd  tbe 
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platntlfl  with  robbing  Osterlorr  of  fl4.B0  "of 
good  and  lawful  money  of  tlie  United  States"; 
that  the  twn  bills  offered  In  evidence  had 
not  been  proven  to  be  good  and  lawful  money 
of  the  United  States,  and  It  had  not  been 
shown  that  they  had  any  value.  The  objec- 
tl<m  was  ovemded,  the  torn  bllla  admitted  In 
evidence,  and  this  ruling  of  the  district  court 
Is  now  assigned  as  error.  Gonceffing  that 
these  torn  bills  had  not  been  shown  to  be 
good  and  lawful  money  of  the  United  State?, 
and  had  not  been  shown  to  have  any  value, 
we  still  think  that  the  court  did  not  err  in 
pa-mlttlng  the  torn  bills  to  be  Introduced  In 
evidence.  These  bills  tended  to  corroborate 
the  evidence  of  Osterlow  as  to  the  felonious 
assault  made  upon  him  by  the  plaintiff  In 
error  and  the  others  with  Intent  to  rob  him. 
These  torn  bills  were  the  result  of  what  oc- 
curred at  the  time  the  assault  with  Intent  to 
rob  was  made,  and  for  that  reason  alone,  If 
for  no  other,  they  were  admissible  In  evidence. 
Everything  said  and  done  at  the  time  of  the 
felonious  assault  was  competent  evidence,  as 
beingie  part  of  that  transaction. 

4.  The  plaintiff  In  error  requested  the  court 
to  charge  the  jury  as  follows:  "If  you  find 
from  the  evidence  that  no  money  was  taken 
from  the  person  or  custody  of  the  prosecut- 
ing witness,  Osterlow,  at  the  time  of  the  al- 
leged robbery,  then  the  defendant  Is  not 
guilty  of  the  crime  charged  In  the  Informa- 
tion, and  it  is  your  duty  to  return  a  verdict 
accordingly.  In  considering  whether  or  not 
any  money  was  so  taken,  It  Is  the  duty  of 
the  state  to  prove  l>eyond  a  reasonable  doubt 
tb&t  some  money  oilt^  than  Vie  torn  bills 
was  so  taken,  or  to  prove  that  the  defendant 
took,  or  assisted  !n  taking,  inch  torn  billa, 
and  that  the  parts  of  such  lorn  bills  thus  tak- 
en were  redeemable  at  their  former  full  val- 
ve."  The  refusal  of  the  diitrict  court  to  give 
this  Instruction  is  the  next  error  assigned 
here.  The  Instruction  was  requested  upon 
the  theory  that,  as  the  plaintiff  in  error  was 
clurged  in  the  information  with  having  rob- 
bed Osterlow  of  $14.50  of  good  and  lawful 
money  of  the  United  States,  that  It  was  in- 
cumbent upon  the  state  to  prove  beyond  a 
reasonable  doubt  that  whatever  money  was 
taken  from  Osterlow  by  the  plaintiff  in  er- 
ror or  his  accomplices  was  In  fact  good  and 
lawful  money  of  the  United  States.  Section 
420  of  the  Criminal  Code  provides  that:  "In 
every  lndlctm«it  In  which  It  sliall  be  neces- 
sary to  make  any  averment  as  to  any  mon- 
ey, or  bank  bUl,  or  notes.  United  States 
treasury  notes,  postal  and  fractional  curren- 
cy, or  otber  bills,  bonds,  or  notes,  Issued  by 
lawful  authority,  and  intended  to  pass  and 
circulate  as  money,  it  shall  be  aufflcloit  to 
describe  such  money  or  bills,  notes,  currency, 
or  Itonds,  simply  a»  money  without  specify- 
ing any  particular  coin,  note,  bill  or  bond; 
and  such  allegation  shall  be  sustained  by 
proof  of  any  amount  of  coin  or  of  any  such 
note*  bill,  cnirency,  or  bond,  although  the 


particular  species  of  coin  of  which  such 
amount  was  composed,  or  the  particular  na- 
ture at  Bucb  note,  bill,  currency,  or  bond 
shall  not  be  proved."  In  view  of  tbis  provi- 
sion of  the  Criminal  Ood^  we  think  that  the 
npresalon  in  the  information  "good  and 
lawful  mon^  of  the  United  States"  was  sur- 
plnoage,  and  that  the  state.  In  order  to  con- 
vict, was  not  iioand  to  prove  that  the  money 
of  which  Osterlow  waa  robbed  was  good  and 
lawful  money  of  the  United  States.  We 
are  aware  that  a  contrary  conclusion  was 
reached  in  Taylor  v.  State  (Ind.  Sap.)  29  M. 
B.  415,  in  which  state  there  is  a  statute  al- 
most Identical  with  ours  quoted  above.  We 
do  not  know  how  tbe  supreme  court  of  In- 
diana reached  the  conclntion  It  did,  in  view 
of  the  statute.  With  all  due  deference  to 
that  court,  we  feel  bound  to  follow  the  ex- 
press iwovlslon  of  our  statute,  rather  than 
the  decision.  In  Ooflelt  v.  State  (Tez.  App.) 
11  S.  W.  639,  it  was  held,  where  an  indict- 
ment for  robbery  alleged  that  the  money 
taken  was  "good  and  lawful  money  of  the 
United  States,"  that  In  wder  to  convict  the 
state  was  conq;ieUed  to  prove  that  the  money 
was  of  the  character  alleged  in  the  informa- 
tion. In  the  absmce  of  a  atatntory  provi- 
sion such  as  ours,  we  have  no  donbt  but 
that  is  correct  The  court  did  not  err  in  re- 
fusing to  give  ttalB  Instruction. 

6.  The  court  modified  the  instmctlon  quot- 
ed above,  requested  by  the  i^ntlff  In  error, 
by  drawing  a  line  with  a  pen  through  the 
words  which  we  have  Italicized  In  said  In- 
struction, and.  as  thus  modified,  gave  the 
Instmctlon.  The  action  of  the  court  In  giv- 
ing the  instruction  as  thus  modified  by  inter- 
lineation and  erasure  Is  another  of  ttie  er- 
rors assigned  here  by  the  plaintiff  In  error. 
Section  2447,  Comp.  St  1886,  provides  tiiat: 
"If  the  court  refuse  a  written  instrucUon  as 
demanded,  but  give  the  same  with  a  modifi- 
cation, which  the  court  may  do,  such  modifi- 
cation shall  not  be  by  Interlineation  or  era- 
sure, but  shall  be  well  defined  and  ahall  fol- 
low some  such  characterising  words  aa 
'changed  tbna.'  which  words  shall  them- 
selves Indicate  that  the  same  was  refused  aa 
demanded."  There  can  be  no  doubt  but  that 
the  district  judge,  donbtlttn  unwittingly, 
disregarded  this  plain  provision  of  the  stet- 
ute  in  giving  to  the  Jury  this  lnBtructi<m 
erased  and  hiterlined  as  It  was,  but  the  In- 
struction waa  not  excepted  to  on  that  ac- 
count, and  the  instruction  aji  originally 
drawn,  we  have  seen,  was  oaa  to  which  the 
plaintiff  In  error  was  not  entitled,  and  the 
instruction  as  given  by  the  court  correctly 
stated  the  law.  The  assignment  most  there- 
fore be  overruled.  To  secure  tbe  reversal 
of  a  Judgment  of  a  district  court  it  Is  not 
enough,  in  an  error  i>roceedlng,  to  estebUsb 
the  fact  that  the  court  erred;  but  it  must 
appear  from  the  record  that  there  was  an 
exception  to  the  act,  and  that  such  error  may 
have  prejudiced  the  party  complaining  of  It; 
In  other  words,  it  must  appear  that  the  error 
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of  tbe  court  maj  hare  caused  or  contributed 
to  tbe  Judgment  complained  of. 

0.  Anotber  error  asBlgned  la  that  tbe  Ter- 
dict  of  tbe  jury  Ig  not  supported  by  suffi- 
cient eTldence.  Wltbout  summarizing  It 
here,  we  have  not  tbe  slightest  doubt  but 
that  It  Is.  If  all  consideration  of  all  the  evi- 
dence relating  to  tbe  two  $5  bills  wblch  Os- 
terlow  claims  he  had  In  his  possession  at 
tbe  time  he  was  assaulted  by  the  plaintifC  in 
error  and  bis  accomplices  be  disregarded, 
there  is  sufficient  eTldence  remaining  in  tbe 
record  to  show  that  the  plaintiff  In  error  and 
bis  accomplices,  at  the  time  they  asBanlted 
Osterlow,  robbed  him  of  f3  in  silver. 

Counsel  for  tbe  plaintlfl  In  error  also  ln< 
dulges  in  criticism  upon  certain  other  In- 
Btmctions  given  by  tbe  trial  court  We  have 
carefully  examined  all  these  instructions, 
and  find  no  criticism  which  we  think  merits 
our  further  attention.  The  Judgment  of  the 
district  court  la  In  all  things  afBrmed.  Af- 
firmed. 


WILCOX  et  at  T.  STATE. 
(Somwne  Court  of  Nebraska.  Nor.  19,  1895.) 

COHTIHPT  or  WiTKBBS— RkVDSAL  TO  BE  SWOKN 
OB  Tkstipt. 

1.  A  witness  In  attendance  upon  a  court 
who,  on  being  ordered  to  be  sworn  or  affirmed, 
contnmaciouslT  refuses,  is  guilty  of  a  contempt 
of  court  and  is  punishable  therefor. 

2.  But  it  is  not  a  contempt  of  court  for  s 
witness  to  decline  merely  to  be  sworn,  but  he 
inuBt  also  refuse  to  be  affirmed,  and  the  record 
must  so  disclose. 

3.  A  witness  who  contumaciously  refuses 
to  answer  any  legal  and  proper  quesoon  asked 
him  is  guilty  of  a  contempt. 

4.  When  a  witness  is  committed  for  con- 
tempt for  refxisioff  to  testify,  the  qnestions 
asked  and  refused  to  be  answered  must  be 
stated  in  tbe  order  of  commitment. 

(Syllabus  by  the  Court) 

Error  to  district  court.  Douglas  connty; 
Blair,  Judge. 

Jeremiah  C.  Wilcox  and  Sherman  Wilcox 
were  found  guilty  of  contempt,  and  bring  er- 
ror. Reversed. 

D.  Van  Etten  and  3.  G.  Wilcox,  for  plain- 
tiffs In  error.  A.  B.  Churchill,  Atty.  Gen., 
for  the  State. 

NORVAL,  0.  J.  These  proceedings  were 
instituted  In  this  court  to  review  certain  <»> 
ders  made  by  tbe  court  below  by  which  Jerfe- 
mlab  G.  Wilcox  and  Sbmaan  Wilcox  were 
adjudged  to  be  in  ctmtempt  of  court  It  ap- 
pears from  tbe  record  that  on  the  (Ith  day  of 
June,  1894,  one  Harry  Carton  recovered  a 
Judgment  In  the  district  court  of  Douglas 
county  against  the  plaintiff  in  error  Jeremiah 
G.  Wilcox  in  the  sum  of  $1,237.13,  besides 
costs  of  suit.  An  execution  was  issued  upon 
this  Judgment  on  the  2;itb  day  of  June,  ISU, 
which  upon  the  same  day  was  returned  by 
the  sheriff  unsatlsfled  for  want  of  goods  and 
chattels  or  hinds  and  tenements  of  tbe  de- 
foidant  Id  the  county  upon  which  ta  levy 


tbe  writ  Thereupon  proceedings  In  aid  of 
execution  were  instituted  Ijefore  Judge  Blair, 
one  of  the  judges  of  the  district  court  la  and 
for  Douglas  county,  under  tbe  provisions  of 
section  532  et  seq.  of  the  Code  of  Civil  Pro- 
cedure, by  tbe  filing  of  the  affidavit  of  one  L. 
F.  Crofoot,  setting  up  tbe  recovery  of  tbe 
aforesaid  Judgment,  tbe  Issuing  of  tbe  execu- 
tion thereon,  and  tbe  return  there<tf  nnsstis- 
fled;  that  the  Judgment  debtor  is  Intmsted 
as  a  stocUiolder  in  certain  specified  corpora- 
tloni^  which  interests,  together  with  other 
property,  both  real  and  personal,  of  which  be 
Is  possessed,  he  refuses  to  disclose  <xt  apid; 
towards  the  satisfaction  of  said  Judgment; 
and  that  Sherman  Wilcox  is  in  poeseesloD  of 
tbe  facts  with  reference  to  Jeremiah  C  Wil- 
cox's ownership  of  the  stock  In  said  corpora- 
tions, and  is  a  material  witness  in  the  pro- 
ceedings. The  district  judge  made  an  wder 
commanding  the  said  Jeremiah  C.  Wilcox  sad 
Sherman  Wilcox  to  appear  before  him  at  s 
time  and  place  stated  therein,  to  answer  un- 
der oath  all  questions  concerning  the  Inter 
ests  of  Jeremiah  C.  WUcox  in  said  corpora- 
tions, or  concerning  his  other  property,  ai 
may  be  propounded  to  them;  and,  furtber, 
that  they  bring  with  them  tbe  original  sub- 
scriptions for  stock  and  the  stock  books  (rf 
each  of  said  corporations.  This  order  was 
personally  served  upon  each  of  the  Wilcoxes, 
and,  Sherman  Wilcox  having  ftiUed  to  appear 
at  the  time  fixed  for  his  appearance,  a  capias 
was  Issued  to  the  slierlff,  commanding  him  to 
arrest  and  bring  the  said  Sherman  before  the 
district  Judge  for  examination,  which  writ 
was  accordingly  executed.  The  record  shows 
the  following  proceedings  were  bad  and  tak- 
en: "Whereupon  tbf  said  Sherman  Wilcox, 
now  being  before  the  court,  refused  to  be 
sworn,  and  refused  to  testify.  Tbereuptm  tbe 
said  Sherman  Wilcox  was  adjudged  to  be  Is 
contempt  of  conrt.**  and  waa  committed  to 
tbe  county  Jail  until  he  should  sigidfy  hlf 
willingness  to  obey  the  order  of  tbe  Jodfir 
and  submit  to  an  examlnatitHi.  Tbe  recwd 
furtber  discloses  that  Jeremiah  C  Wilcox  ap- 
peared Iwfore  Judge  Blair,  and,  upon  beiDX 
sworn  to  testify,  refused  to  answer  questions 
propounded  to  him;  whereupon  he  was  sd- 
Judged  guilty  ot  omtempt,  and  s^itenced  to 
pay  a  fine  at  9100;  and  to  stand  cMnndtted  to 
the  Jail  of  the  county  until  Bach  fine  is  psld 
and  he  signify  his  willingness  to  answer  such 
questions  as  might  be  put  to  him  under  tbe 
direction  of  such  Judge.  Tbe  foregoing  aMen 
adjudging  the  plalntlflk  In  error  guilty  ftf  cos- 
tempt  are  before  us  for  review.  Tliere  b  au 
bill  of  exceptions  In  the  record,  and  tiie  qoet* 
tion  is  presented  toe  our  conaideratloin  wlietb- 
er  the  findings  of  tbe  dlstitet  Judge  are  «dB- 
dent  to  sustain  the  Mders  complained  et 

It  win  be  observed  tbat  Sberman  Wlkox 
was  adjudged  In  contempt  of  conrt  for  decilo- 
Ing  to  be  swfon,  and  for  refoslng  to  teitifr> 
and  Jeremiah  C  Wilcox  was  punished  as  far 
a  contempt  for  declining  to  answer  (insUods. 
Under  tbe  statutes  of  this  state,  a  wtum, 
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befne  glTing  testimony,  te  required  to  take 
aa  oath  to  testify  to  the  truth,  the  whtde 
troth,  and  nothlnff  but  the  truth.  The  oath 
Is  to  be  administered  In  the  mode  moat  bind* 
Ing  upon  the  conscience  of  thb  witness.  Code 
ClT.  Proc.  S  SOS.  By  section  804  of  tbe  Code 
of  CItU  Procedure  It  Is  provided  that,  "when- 
ever an  oath  Is  required  by  this  Code,  the 
affirmation  of  a  person  conscientiously  scru- 
pulous of  taking  an  oath  shall  luiTe  the  same 
effect**  Section  669  declares  that  "every 
court  at  record  dull  have  power  to  punish 
hy  fine  and  Imprisonment,  or  by  either,  as  for 
criminal  ccHitempt,  peisons  guilty  of  any  of 
the  fdlowing  acta:  *  •  •  Fifth.  The  con- 
tumacious and  unlawful  refusal  ot  any  per^ 
son  to  be  sworn  or  affirmed  as  a  witness, 
and,  when  sworn  or  affirmed,  the  refosal  to 
answer  any  legal  and  proper  Interrogatwy." 
It  requires  no  argument  to  show  4hat  In  this 
state  a  witness  in  court  may  be  bwoeh  1^  tak- 
ing the  statutMy  oath,  or  he  may  revise  to 
be  sworn  on  the  ground  of  conscientious 
scruples,  in  which  case  he  may  affirm. 
There  can  be  no  doubt  that  where  a  witness 
tn  a  court  of  record,  on  being  ordered  to  be 
sworn  or  affirmed,  contumaciously  refuses  to 
do  either,  he  is  guilty  of  contempt  B^t  It 
Is  not  a  contenq)t  of  court  for  a  witness  to  de- 
cline merely  to  be  sworn  by  taking  the  usual 
oath  administered  to  witnesses^  since  the 
statute  gives  hhn  the  tight  to  affirm.  The 
finding  of  the  district  Judge  was  insufficient 
and  I'ataily  defective.  In  that  it  failed  to  set 
forth  that  Sherman  Wilcox  refused  to  be  af- 
firmed, as  weA  as  declined  to  be  sworn.  Pre- 
stunptidns  and  Intendments  will  not  be  in- 
dulged I9  to  support  a  conviction  for  con- 
tempt of  court  Hawes  v.  State,  46  Neb.  1^, 
64  N.  W.  699. 

It  remains  to  be  determined  whether  the 
plalntUfo  In  error  were  rightfully  adjudged 
gailty  of  contempt  for  refusing  to  testify.  It 
cnnnot  be  doubted  that  the  refusal  of  a  wit- 
ness to  testify  at  all  may  be  punished  as  a 
oont^pt  of  the  court  or  officer  by  whom  his 
testlmcmy  Is  required.  In  case  the  court  or 
f^cer  has  Jmisdlctlon  of  the  controversy  or 
proceeding  In  which  the  witness  is  called  up- 
on to  give  his  evidence.  The  statute  (section 
8G0  of  the  Code  of  Civil  Procedure)  provides 
that  "every  attachment  for  the  arrest,  or  <a- 
der  of  commitment  to  prison  of  a  witness  by 
a  court  or  officer,'  pursuant  to  this  chapter, 
must  be  under  the  seal  of  the  court  or  officer, 
If  he  have  an  official  seal,  and  must  specify 
particularly  the  cause  of  arrest  or  commit- 
ment; and  if  the  commitment  be  for  the  re- 
fudiME  to  answer  a  question,  such  question 
must  be  stated  In  the  orAw,"  The  language 
Quoted  is  imperative,  and  requires,  when  a 
vritness  Is  committed  for  ccmtempt  for  refus- 
ing to  testify  or  answer  a  question  asked  him, 
that  such  question  asked  and  refused  to  be 
answered  shall  be  stated  in  the  order  of  com- 
mitment That  was  not  done  In  either  of 
tbe  (Hders  under  review.  So  far  aa  this  rec- 
ord dhtcloses,  no  question  of  any  kind  was 
T.64K.W.D0.19— (}8 


pnvounded  to  either  of  the  plalntUb  In  er- 
ror, nor  has  ^ther  refused  to  answer  any  le^ 
or  proper  Interrogatory.  The  findings,  tat 
this  reason,  are  wholly  insufficient  uptm 
which  to  hose  the  convictions.  The  orders  ad- 
judging plalntifto  in  error  guilty  (tf  contempt 
must  be  set  aside.   Reversed  and  remanded. 


NORFOLK  NAT.  BANK  T.  SCHWENK  et  kI 
(Supreme  Court'  of  Nebraska.   Not.  19,.  1895.) 

Mationil  Banks— Receiving  UeuRtova  Iktbhest 
— Pbnaltt — Effbct  on  Contract — 
Limitation  of  Actions. 
LAn  action  against  a  national  bank  to 
recover  tlie  penalty  provided  In  section  6198  of 
the  Revised  Statutes  of  the  United  States  for 
knowingly  taking  and  receiving  usurious  inter- 
est must  be  brought  in  two  years  from  the  time 
the  usurious  transaction  occurred.    Bank  v. 
Smith,  54  N.  W.  254,  36  Neb.  1D9. 

2.  FoUowinir  the  decisions  of  the  suprema 
court  of  the  United  States,  it  was  held  that 
usurious  Interest  paid  a  national  bank  on  a  note 
cannot  be  applied  by  way  of  set-off  of  payment 
against  the  principal  sum  doe  in  any  suit  by  the 
tutnk  upon  such  note. 

3.  Where  a  national  bank  knowingly  char* 
ges  usurious  Interest  upon  a  loan  of  money 
which  is  included  in  the  note,  in  an  action  to 
enforce  the  contract,  the  entire  interest  Is  for- 
feited. Where  illegal  interest  has  been  paid  to 
a  nstional  bank,  the  twrrower  may  recover 
double  tbe  amount  of  interest  actually  paid.  If 
the  action  is  brought  witliln  two  yeara  aftei 
such  payment  is  made. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Madison  county;  Not* 
rla.  Judge. 

Action  by  Peter  Schwenk  &  Co.  against  tbe 
Norfolk  National  Bank.  Defendant  had  judg- 
moit,  and  brings  error.  Reversed. 

Fowm  ft  Hoys,  fbr  plaintiff  in  error.  J.  B. 
Barnes,  B.  K.  Valentine,  B.  T.  White,  and  H. 
C.  Brome,  for  defendants  In  error. 

NORTAL,  G.  J.  This  action  was  brought  in 
the  court  below  on  the  5th  day  of  August, 
1880.  by  Peter  Schwenk  ft  Co.,  under  the  pro- 
visions of  section  5198  of  the  Revised  Stat- 
utes of  the  United  States,  to  recover  the  pen- 
alty therein  prescribed  for  taking  and  receiv- 
ing usurious  interest  Tbe  petition  contains 
88  counts,  which  are  substantially  alike,  ex- 
cepting aa  to  the  date  and  amount  of  tbe  loans 
made  by  the  defendant  to  the  plahitiffs,  ond 
the  date  and  amount  of  Illegal  Interest  paid  on 
such  loans. 

The  flrat  count  alleges,  In  effect  that  on  the 
6th  day  of  August  1889.  the  pbilntlffs,  as  prind- 
pals,  and  T.  H.  Egbert,  as  surety,  executed  and 
delivered  to  the  Norfolk  National  Bank  their 
promissory  note  therein  set  forth,  payable  to  tbe 
order  of  sold  bank,  calling  for  the  sum  of  f 582.- 
80,  due  In  60  days,  with  Interest  at  10  per  cent 
per  annum  from  maturity;  that  at  tbe  same 
time  plaintiffs  paid  to  the  defendant,  and  the 
defendant  unlawfully  and  wrongfully  received, 
as  Interest  upon  said  note,  from  the  date  there 
of  until  its  maturity,  the  sum  of  $11.66,  the 
same  being  intei-est  at  the  rate  of  12  per  cent 
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per  annum  In  advance;  and  that,  reason 
of  the  premises,  defendant  became  and  1b  Just* 
ly  Indebted  to  plalntUTs  in  the  sum  of  $23^, 
no  part  of  which  has  been  paid.  The  amount 
of  usurloua  Interest  alleged  in  the  other  S7 
counts  of  the  petition  to  have  been  paid  by  the 
plalntlifB,  and  unlawfully  and  knowingly  re- 
ceived by  the  defendant,  aggregate  the  Bum 
of  $1,046.26.  The  plalntltTa  pray  Judgment  for 
double  the  amount  of  Interest  alleged  to  liave 
been  paid,  to  wit,  the  buui  of  $2,139.10.  The 
defendant  answered,  denying  each  and  every 
allegation  of  the  petition,  and  set  up,  as  a 
cross  demand  against  the  plaintiffs,  the  sum 
of  $3,500  due  upon  three  promissory  notes  exe- 
cuted and  delivered  by  the  plaintiffs  to  the 
bank,  described  as  follows:  One  for  $1,500, 
dated  May  1,  1880,  and  due  In  90  days  tbere- 
aftei-;  one  for  the  sum  of  $1,000,  of  the  date 
of  May  4,  1889,  due  In  90  days  from  date; 
and  one  for  $1,000,  dated  April  19, 1889,  matur- 
ing In  90  days  from  date.  The  notes  called 
for  10  per  cent  interest  from  maturity.  The 
answer  further  avers  that  said  notes  are  wholly 
unpaid,  and  that  each  one  arose  out  of  the 
contracts  and  transactions  Bet  up  In  the  peti- 
tion. Is  connected  with  the  subject  of  the  ac- 
tion, and  is  a  renewal  of  one  of  the  notes  de- 
scribed In  the  petition.  The  defendant  asks 
Judgment  against  the  plaintiffs  for  the  stun  of 
|3,S00,  with  10  per  cent  interest  thereon,  ac- 
cording to  the  terms  of  said  notes.  To  this  an- 
swer the  plaintiffs  replied,  admitting  the  exe- 
cution and  delivery  of  the  notes,  and  the  non- 
payment thereof,  and  alleges.  In  substance  and 
effect,  that  said  notes  were  renewals  of  the 
notes  previously  given  to  the  defendant  for 
various  loans  of  money;  that  defendant  at  the 
time  contracted  for,  exacted,  aud  received,  and 
the  plaintiffs  paid,  as  Illegal  interest.  In  cer- 
tain original  notes  and  renewals  thereof,  for 
the  use  ot  the  amounts  borrowed,  the  sum  of 
9883.S0,  which,  together  with  the  snm  of  $2,- 
130.10,  demanded  In  the  petition,  plaintiffs  ask 
to  have  applied  oa  paymenta  on  tbe  notes 
((Mining  tbe  basis  ot  tbe  defoidant's  counta> 
claims  or  cross  demands. 

Upon  a  trial  of  the  Issues  to  a  Jury,  the  fol- 
lowing verdict  was  returned:  "We,  the  Jury 
imiKLueled  and  sworn  In  the  above-entitled 
cause,  do  find  as  follows:  (1)  We  find  for  the 
plaintiffs,  P.  Schwenk  &  Co.,  on  tbe  several 
causes  of  actkm  set  ont  In  tlulr  petition,  the 
sum  of  $2,mi0.  (2)  We  do  further  find  for 
the  defendant,  tbe  Norfolk  National  Bank,  on 
Its  several  causes  of  action  set  up  In  the  an* 
swer,  the  smn  of  $3,600.  (3)  We  do  further 
And  for  tbe  plaintlfb  P.  Schwenk  As  Oo.,  <m 
the  Beveral  connterdalma  or  offlwts  set  up  In 
the  reply,  the  anm  ot  $802^  And  we  farther 
find  there  Is  due  from  the  plalntlfla  to  the  de- 
fendant tbe  balance,  the  sum  of  $588.40." 
Pitnn  a  Judgment  for  the  defendant  entered  on 
the  ver^ct  for  $538.40,  and  from  an  order 
denying  the  motion  for  a  new  trial,  tbe  bonk 
prosecutes  a  petition  In  error  to  this  court 

The  evidence  lotroduced  on  behalf  of  tbe 
plaintiffs  below  tended  to  sustain  tbe  aver- 
ments contained  in  the  several  counts  of  the 


petition,  and  the  Jury  found  for  the  plalntlffla 
for  the  full  amount  claimed. 

The  main  ground  urged  for  a  reversal  of 
the  Judgment  and  the  only  one  decided.  Is 
that  tbe  plaintiffs  were  allowed,  as  a  set- 
off against  tbe  notes  described  In  tbe  an- 
swer, the  sum  of  $S02.S0,  on  account  of  usuri- 
ous interest  paid  by  the  plaintiffs  to  the 
bank  on  the  loans  evidenced  by  said  notes. 
It  appears  from  tbe  pleadings  and  evidence 
that  the  bank  made  the  plaintiffs  below 
loans,  upon  the  dates  and  for  the  amounts 
following:    January  14,  1886,  $1,000.  June 
16,  1885.  $1,500,  and'  May  11,  1886,  $1,500. 
Plaintiffs  at  the  same  time  executed  tbeir 
promissory  notes  for  the  respective  sums, 
which  were  renewed  from  time  to  time,  tbe 
notes  set  up  in  the  answer  being:  tbe  last 
renewals  thereof.    On  the  making'  of  the 
several  loans,  and  upon  each  renewal  note, 
the  plaintiffs  paid  the  bank  interest  exceed- 
ing the  lawful  rate,  all  of  said  payments 
having  been  made  more  than  two  years 
prior  to  the  bringing  of  this  suit.  The. 
question  Is  squarely  presented  whether  tb^ 
amount  of  interest  paid  a  national  bank  o-' 
a  usurious  loan  of  money  can  be  applied  r  | 
&  payment  on  the  note  given  for  the  su 
lent  in  an  action  brought  to  recover  the  pr 
clpal  sum.    Section  5,  c.  44,  of  the  Compi 
Statutes  of  this  state,  declares:    "If  a  gr.- 
er  rate  of  Interest  than  is  hereinl>eforrJ- 
lowed  shall  be  contracted  for,  or  recred. 
or  reserved,  tbe  contract  shall  not  i^^^ 
fore,  be  void;  bnt  If  In  any  action  oTsncb 
contract  proof  be  made  that  Illegal  literest 
has  been  directly  or  Indirectly  coitrscted 
for,  or  taken,  or  reserved,  the  plaintiff  sbaH 
only  recover  the  prlncl[»l,  without  bitereit 
and  the  defendant  shall  recover  costs;  and 
If  interest  shall  have  been  paid  tberemi. 
Judgment  shall  be  for  the  principal,  dednrt- 
Ing  interest  paid."    There  Is  no  room  for 
doutrt  that,  as  a  general  rule,  where  a  lo&n 
is  tainted  with  the  vice  of  nsuiy,  in  ao  a^ 
tlon  by  tbe  lender  to  recover  the  debt,  un- 
der the  foregoing  provision,  all  payments  of 
Interest  by  the  borrower  must  be  applied  as 
payments  pro  tanto  of  the  principal.  NdM 
V.  Hurford,  11  Neb.  465,  9  N.  W.  MS;  Knoi 
V.  WiiliainB,  24  Neb.  630,  39  N.  W.  TSC; 
BlackweU  v.  Wright.  27  Neb.  269.  43  N.  W 
116.   It  Is  contended  that  tbe  statute  of  tlib 
state  above  quoted  does  not  apply  to  natloii- 
al  banks.  In  so  far  as  It  allows  aU  snnis 
as  nanrious  Interest  to  be  credited  as  a  ptj- 
ment  upon  the  principal  debt;  bat  that  ac- 
tion 5198  of  the  Bevlsed  Statutes  of  tbf 
United  States  alone  determine  tbe  peoBltie^ 
that  shall  be  Imposed  upon  national  basb 
for  exacting  illegal  Interest   This  tecdon 
provides  that  "the  taking,  receiving.  reMrr 
Ing  or  charging  a  rate  of  Interest  grest^ 
than  Is  allowed  by  the  preceding  Eectiin 
when  knowingly  done,  shall  be  ieemed  s  \ 
f(vfelture  of  the  entire  interest  whlcb 
note,  bill  or  other  evidence  of  debt  orntf 
with  It  and  which  has  been  agreed  to  ^ 
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thereon.   In  case  a  greater  rate  of  In- 
terest has  bem  paid,  the  pemm  by  whom 
It  has  been  paid,  or  bis  legal  representatives 
may  recover  back  In  an  action  In  the  natnre 
of  an  action  of  debt;  twice  the  amount  of  In- 
terest thns  paid  from  the  association  taking 
<ae  recrtTing  the  same,  provided  such  action 
Is  comn^ced  within  two  years  from  the 
time  the  nsurlons  traiuactlon  occurred." 
The  foregoing  section  has  more  than  once 
been  under  otmsideration  by  this  court  In 
construing  itn  provisions  In  the  case  of  I^ 
V.  Bank.  80  Neb.  09;  46  N.  W.  160.  It  was 
said:   "It  Is  apparent  that  this  section  cov- 
ers two  clftaaes  ot  cases.   The  last  clause 
provides  that,  when  Illegal  Interest  has  been 
paid  te  a  national  bank,  double  the  amount 
80  paid  may  be  recovered  back,  while  under 
the  flrat  clause  of  the  section,  If  usurious  In- 
terest has  been  knowingly  cbargedf  but  not 
paid,  a  recov«y  can  only  be  bad  for  the 
amount  borrowed;  in  other  words,  where 
Illegal  Interest  has  been  added  Into  the  note, 
but  not  paid,  it  cannot  be  recovered  In  an 
action  brought  for  that  purpose."   Hie  case 
was  followed  with  approval  In  McOhee  v. 
Bank.  40  Neb.  92.  88  N.  W.  637.    Under  said 
section  6198,  the  loaning  of  money  by  a 
national  bank  at  a  usurious  rate  forfeits  all 
Interest,  and,  in  case  interest  has  been  paid 
on  Boch  a  contract,  the  borrower  may  re- 
cover double  the  amount  thereof,  where  the 
action  Is  brought  within  two  years  after 
ancb  payment   But  the  federal  statute  con- 
tains no  provtalon  which  authorizes  the  ap- 
plying of  payments  of  usurious  interest  upon 
the  principal  sum,  while  the  statute  of  this 
state  permits  the  deduction  of  Interest  pay- 
ments from  the  princlpaL   Which  statute 
should  govern  and  control  In  this  case?  If 
the  only  r«nedy  afforded  the  borrower,  and 
tbe  only  penalty  imposed  upon  a  national 
baiOc.  is  that  pres<^bed  by  said  section  6196, 
It  IB  clear  that  the  plaintiffs  below  were  not 
«ntitled  to  recoup  trom  the  face  of  the  three 
notes  set  up  in  the  answer  any  sum  what- 
«Ter  <m  account  of  usurious  Interest  i»ald 
thereon  to  the  bank.   It  has  been  held  in 
some  of  the  sister  states  that  national  banks 
Are  not  exempt  from  the  penalties  imposed 
by  state  laws  for  exacting  usurious  Inters 
est  t>y  such  banking  institutions.   In  otliw 
words,  where  a  national  bank  makes  a  uso- 
rions  loan,  and  the  statute  of  tbe  state  where 
tbe  bank  la  located  declares  that  the  lender 
In  sncb  case  should  forfeit  all  Interest,  cred- 
it must  be  glvcoi  for  all  tlie  interest  which 
baa  been  paid  on  the  contract   This  court 
likewise,   without  considering  the  point 
wbetber  national  banks  are  amenable  to 
state  laws  relating  to  usury,  has  applied  the 
intereet  paM  on  a  loan  of  money  tainted 
witb  tbe  vice  of  natuy  as  an  offset  against 
tbe  principal  of  the  note.   Bank  r.  Orchard, 
39  Neb^  486.  68  N.  W.  144;  HaU  v.  Bank,  80 
Neb.  99;  46  N.  W.  ISO.    Now  our  attratKm 
baa  been  cbiUlenged  to  the  fact  that  the  su- 
preme court  of  tbe  United  States  has  an- 


nosnced  a  c<mtrary  doctrine.  Mr.  Justice 
Swayne,  In  delivering  the  opinion  of  the 
court  hi  Bank  v.  Doulng,  91  U.  S.  SQ,  in 
construing  the  provMons  of  section  6198  of 
the  Bevlsed  Statutes  of  the  United  States, 
uses  this  language:  "The  national  banks 
organised  under  the  act  are  Instmments  de- 
signed to  be  used  to  aid  the  government  In 
the  administration  of  an  important  bruich 
of  the  public  eervice.  Ihey  are  means  ap- 
Itroprlate  to  that  end.  Ot  the  degree  of  the 
necessity  which  existed  for  creating  them, 
congress  is  the  sole  Judge.  Being  such 
means,  brought  Into  existence  for  Uils  pm> 
pos^  and  Intended  to  be  so  employed,  the 
states  can  exercise  no  control  over  them,  nor 
in  anywise  affect  thdbr  operation,  except  ia 
so  tat  as  cfmgress  may  see  proper  to  per- 
mit *  •  •  The  power  to  create  carries 
with  It  the  power  to  preserve.  The  latter 
is  a  corollary  from  tlie  former.  Tbe  princi- 
ple announced  in  the  authorities  dted  is  In- 
dispensable to  the  effldnicy.  tbe  Independ- 
ence, and.  indeed,  to  the  ben^dal  existence, 
of  the  graeral  govwnmmt;  otherwise.  It 
would  be  liable.  In  the  discharge  of  Its  most 
important  trusts,  to  be  annoyed  and  thwart* 
ed  by  the  will  or  caprice  of  every  state  In 
the  Union.  Infinite  confn^n  would  follow. 
The  government  would  be  reduced  to  a  pitia- 
ble condition  of  weakneM.  Tlie  form  might 
remain,  but  the  vital  essence  would  have 
d^Htrted.  In  the  complex  system  of  polity 
which  obtains  In  this  country,  the  powem  of 
govemm^t  may  be  divided  Into  four  class- 
es: Ttiose  which  belong  exclusively  to  the 
states;  those  wbldi  belimg  exdurively  to  tin 
national  govemmmt;  those  which  may  be 
exercised  concurrently  and  Indepradently  by 
both;  and  those  which  may  be  exercised  ^ry 
the  states,  but  only  with  the  consent,  ex- 
press or  implied,  of  congress.  Whenever  the 
will  of  the  nation  intervenes  exclusively  in 
this  class  of  cases,  the  authority  of  the  state 
retires,  and  lies  In  abeyance,  until  a  proper 
occasion  for  its  exercise  shall  recur.  It  must 
always  be  borne  In  mind  that  the  constitu- 
tion of  the  United  States,  and  the  laws 
which  shall  be  made  In  irarsnance  thereof, 
are  *the  suprane  law  of  the  land'  (Oonvt 
art  8),  and  that  this  law  Is  as  much  a  part 
of  the  law  of  each  state,  and  as  Undlng 
apon  Its  autlunittes  and  peopto,  as  its  own 
local  constitution  and  laws.  In  any  view 
that  can  be  taken  of  the  thirtieth  section 
(Act  June  8,  1864;  Bev.  St  6198),  tbe  pow- 
er to  supplement  It  by  state  legislation  Is 
cimferred  neither  expressly  nor  by  implica- 
tion. Ttiere  Is  nothing  which  gives  support 
to  such  a  suggestion,  ^ere  was  reason 
why  the  rate  of  interest  should  be  governed 
by  the  hiw  of  the  state  where  the  bank  is 
situated,  but  there  Is  none  wliy  usury  should 
be  visited  with  the  fbrfelture  of  the  entire 
debt  in  one  state,  and  with  no  penal  conse- 
quence whatevw  In  another.  This,  we  think, 
would  be  unreasonaUe,  and  contrary  to  the 
manifest  Intent  of  congress."  In  the  case 
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from  which  the  above  quotation  vaa  taken 
^It  was  held  that  a  national  bank  Is  not  liable 
*to  the  penalties  Imposed  by  the  asnry  laws 
of  a  state;  reversing  the  decision  of  the 
court  of  appeals  of  the  state  of  New  York 
upoQ  that  question.  The  case  In  91  U.  8. 
was  reaftlrmed  in  Bamet  v.  Bank.  98  U.  S. 
656,  Driesbach  v.  Bank,  104  U.  S.  62,  and 
Stephens  v.  Bank,  1X1  U.  S.  197,  4  Sup.  Ct 
336,  337;  the  court  in  these  several  cases 
holding  that.  In  an  action  by  the  bank  on  a 
note  given  as  a  renewal  of  a  usurious  loan, 
usurious  interest  paid  thereon  could  not  l>e 
applied  to  the  discharge  of  the  principal 
debt  The  same  doctrine  has  been  held  by 
other  courts.  Bank  v.  Hoagland,  7  Fed. 
16U;  Bank  v.  Pratt,  115  Masa  539;  Davis 
T.  Randall,  Id.  547;  Higley  v.  Bank,  26  Ohio. 
St  75;  Hugglns  v.  Bank  (Tex.  Civ.  App.) 
24  S.  W.  926;  RockweU  v.  Bank  (Colo.  App.) 
96  Pac.  905. 

It  is  insisted  by  counsel  for  defendant  In 
error  that  congress,  by  the  removal  act  of 
March,  3,  1887.  as  corrected  by  the  act  of 
August  13.  188S,  has  subjected  national 
banks  to  the  laws  of  the  respective  states 
where  they  are  located,  so  tar  as  remedies 
are  provided  for  the  wrongs  they  may  per- 
petrate. In  the  first  subdivision  of  sec- 
tion 4  of  the  act  mentioned  above,  it  Is  pro- 
vided "that  ail  national  banking  associations 
established  under  the  laws  of  the  United 
States  shall  for  the  purpose  of  all  actions 
by  or  against  them,  real,  personal  or  mixed, 
and  all  suits  in  equity,  be  deemed  citizens  of 
the  states  in  which  they  are  respectively  lo- 
cated." This  language  cannot  be  construed 
as  making  national  banks  liable  to  the  pen- 
alties fixed  by  a  state  for  exacting  unlaw- 
ful Interest  The  object  and  purpose  of 
congress  was  to  prevent  the  removal  from 
tbe  state  to  the  federal  courts  of  causes  In 
which  national  banks  are  parties. 

Whatever  may  be  our  own  views  of  the 
qneetion  nnder  consideration,  we  feel  bound 
to  keep  In  line  with  tbe  decisions  of  the 
highest  court  of  the  land— tbe  supreme  court 
of  the  United  States— upon  all  matters  of 
which  it  Is  tbe  final  arbiter.  It  follows  that 
the  district  court  erred  In  allowing  the  plain- 
tlffs  below  to  offset  agabut  tbe  three  notes 
set  np  In  the  answer  the  amount  paid  tbe 
bank  as  Interest  on  the  usnrlons  transac- 
tions. For  tbe  error  pointed  out,  the  Judg- 
mrat  Is  reversed,  and  the  canae  remanded. 
Bereraed  and  remanded. 


DOLAN  et  al.  t.  McLAUOHLIN  et  al. 

(Supreme  Court  of  Nebraska.  Nov.  19,  1805.) 
IvTOxicATiKO  LrquoRs— AcTtOK  roH  Civil  Daul- 

0 19— 1  XiTROonONB. 

1.  Where  in  a  petition  it  was  alleeed.  and 
Ihe  proofs  tberewiUi  correspond,  aeniust  two 
licensed  raloon  keepers  and  the  Buretiea  od  tbelr 
bondB,  tbst  the  surriviog  memlwrs  of  a  family 
bad  been  deprived  of  their  means  of  support  by 
the  death  of  the  head  of  ttie  family,  which  death 


took  place  while  such  bead  of  tiie  fcmfly  wn 
in  a  deranged  and  stupid  state,  laperindnccd  bj 
periods  of  intoxicatkm  at  Intcrrals  ezteiiaii« 
over  a  period  of  five  months'  time,  the  last  of 

which  periods  of  intoxication  had  been  two  ww'ks 
after  any  liquor  had  been  sold,  and  that  to  nnie 
of  tbe  fits  of  intoxication  the  [niDcipala  c<Hitnb- 
uted  by  sales  of  liiiuor,  held  a  misleadias  error 
to  instruct  the  jury  that  "where  several  liquor 
dealers  fnmfah  intoxicating  llqaors,  the  nee  of 
which  results  in  intoxication  and  damage,  eirti 
dealer  la  equally  liable,  and  tliat  in  case  one 
dealer  furnishes  the  first  draught  while  the  user 
thereof  is  perfectly  aober,  and  the  liquor  whiA 
intensified  sod  completed  the  Intoxication  wu 
fiiniiahed  by  other  partiea,  the  dealer  fnraisbiDs 
the  first  draught  ia  equally  liable  with  the  otti- 
en  for  the  damage  resulting  from  audi  intox- 
ication." 

2.  In  an  action  tor  damages  against  llcenwd 
liquor  dealers  and  the  sureties  on  th^  bondi 
for  loss  of  support  caosed  hy  tibe  death  of  Qie 
bead  of  the  family,  alle^  to  have  been  broufAt 
about  by  intoxicating  liquors  sold  by  such  dnl- 
en,  where  there  had  been  introdnced  eridetKe 
tending  to  show  that  at  leaat  one  sale  wai  of  a 
liquid  not  intoxicating,  it  was  erroneous  to  In- 
atruct  the  Jury  that  "where  It  ia  aliown  tfaat  ti» 
peraon  was  sold  or  furnished  liquor  at  a  liceiued 
saloon  the  preatuuption  is  that  such  liquor  wu 
Intoxicating." 

(Syllabus  by  the  (^ourt) 

Error  to  district  court,  Gage  coonty;  Bab- 
cock,  Judge. 

Action  by  Rosa  McLaughlin  and  otbtn 
against  William  H.  Dolan,  J.  EL  Reyoolds, 
E.  P.  Keyuoids,  Jr.,  and  others.  Plahitiffs 
had  Judgment,  and  defendants  named  hriiig 
error.  Reversed. 

T.  M.  Marquett,  B.  N.  Kauflnnn,  and  Lam- 
bertson  .&  Hall,  for  plaintlfb  in  error.  A. 
Haslett  and  Origga^  BInaker  &  Bibb,  for  de- 
f aidanta  in  error. 

RYAN,  C.  This  action  was  orlgtaitlly 
brought  In  tbe  district  court  of  Oage  cooatf 
by  Rosa  McLaughlin  on  her  own  betulf.  ss 
widow  of  John  Mclaughlin,  and  <n  behalf 
of  tbe  minor  children  <tf  said  John  McLaugli- 
Itn.  The  defendants  were  tbe  memben  of 
the  firm  of  John  J.  Patterson  &  Co.  and  tb« 
sureties  on  the  btaid  of  said  firm,  gtvai  In 
compliance  with  the  requirements  of  chapter 
60,  0>mp.  St  Subsequently  an  amended  pe- 
tition was  filed,  in  which,  aa  defendaois. 
were  added  the  names  of  William  H.  Dotes, 
as  principal,  and  J.  H.  Reynolds  and  B.  P- 
Reynolda.  Jr.,  as  sureties  <m  a  bond  ot  tbe 
same  general  nature  as  that  tnlglnally  seed 
upon.  The  manner  In  which  the  priitcfpais 
named  caused  damage  to  the  plaintiff  aod 
her  ciiildren  Is  thus  described  Id  the  amended 
petition:  "On  the  20th  day  of  October,  1890. 
and  on  divers  other  days  thereafter,  befote 
and  up  to  the  ZSd^day  of  March,  1891,  tbe 
said  John  McLaughlin,  now  deceased,  be- 
came Intoxicated  and  continued  to  drink  bear- 
Uy,  and  frequently  went  Into  a  fit  of  hitoxf- 
catlon  and  drunkoDneas  tot  ten  days  Ut  ioo 
cession,  and  thweby  spent  bis  time  oo  tbf«e 
days  In  tlie  saloons  and  places  of  buf:iii«^ 
of  said  defmdanta  John  J.  Patteraon  ft  Co. 
and  William  H.  Dolan,  above  named,  in  ^ 
city  of  Wymore,  sometimes  being  In  tbe 
place  of  business  of  the  said  John  J.  Wmr- 
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son  &  Co.,  and  at  other  times  in  the  place 
of  buBlness  of  the  aald  William  H.  EtolaD, 
and  would  frequent  the  bnsluess  houses  of 
the  said  defendants,  respectively,  many  times 
during  the  day  and  days  above  mentioned; 
and  during  said  time  and  between  the  said 
dates  the  said  John  McLaughlin  was  addicted 
to  the  immoderate  use  of  intoxicating  liquors, 
and  the  said  defendants  John  J.  Patterson 
&  Co.  and  the  said  William  H.  Dolan  during 
all  of  said  times  did  sell,  give,  and  furnish 
intoxicating  liquors  to  the  said  John  Mc- 
Laughlin, to  such  an  extent  and  in  such 
quantities  that  the  said  John  McLaughlin  be- 
came and  was  during  all  of  said  time  an 
habitual  drunkard,  and  was  continually  In  a 
state  of  Intoxication,  and  was  thereby  ren- 
dered unfit  to  perform  labor  and  was  unable 
to  carry  on  bis  business,  and  squandered  his 
money,  and  did  not  furnish  these  plalntiCCs 
with  any  means  of  support;  and  the  said 
John  J.  Patterson  &  Co.  and  William  H. 
Dolan,  above  named,  furnished  and  continued 
to  furnish  liquor  to  said  John  McLaughlin  In 
such  qimntitles  so  that  be  became  Intoxicated. 
That  on  the  26th  day  of  November,  1800,  the 
said  John  McLaughlin,  by  reason  of  having 
drank  liquor  In  the  business  houses  of  the  said 
defendants  above  named,  became  beastly 
drunk  and  wholly  helpless,  and  unable  to  care 
for  himself  In  said  Intoxicated  condition,  and 
prior  to  and  subsequent  to  said  20th  day  of 
November,  1890,  by  reason  of  said  John  Mc- 
Laughlin having  received  Intoxicating  drinks 
from  the  said  defendants  above  named,  was 
unable  to  transact  his  business,  and  when  the 
said  John  McLaughlin  was  under  the  in- 
fluence of  snch  liquors  as  aforesaid,  sold  to 
him  by  Aald  defendants  John  J.  Patterson 
Jk  Co.  and  William  H.  Dolan,  above  named, 
became  irritable  and  cross,  and  at  times  was 
almost  devoid  of  his  reason  and  mental  fac- 
ulties, end  was  a  great  source  of  trouble  and 
annoyance  to  the  plaintiffs  by  reason  of  the 
aald  intoxicating  liquor  sold  to  the  said  John 
McLaughlin  as  aforesaid;  and  the  said  de- 
fendants John  J.  Patterson  &  Co.  and  Wil- 
liam H.  Dolan  continued  to  sell  and  famish 
liquors  to  the  said  John  McLaughlin  while  he 
was  so  Intoxicated.  These  plaintlfTs  further 
say  that  on  the  6tb  of  AprU,  1801,  the  said 
John  McLaughlin,  by  reason  of  said  intoxi- 
cation as  aforesaid,  and  while  In  a  stupid 
and  deranged  mental  condition,  produced  by 
said  continued  intoxication,  died  at  the  time 
last  aforesaid;  that  the  death  of  said  John 
McLaughlin  was  caused  from  the  effects  of 
the  liquors  sold,  given,  and  furnished  him  by 
the  said  defendants  John  J.  Patterson  &  Co. 
and  William  H.  Dolan,  above  named,  and 
used  by  the  said  John  McLaughlin."  Fol- 
lowing the  above  quoted  averments  there 
were  allegations  as  to  the  age  and  earning 
capacity  of  John  SIcLaugblln,  and  that  his 
widow  and  minor  children  by  his  death  had 
been  deprived  of  the  means  of  support  which, 
had  he  lived,  he  would  have  furnished  them. 
There  was  a  prayer  tor  Judgment  against  all 


the  defendants  in  the  sum  of  $5,000.  From  a 
Judgment  accordingly  rendered  In  the  sum  of 
|4,000  upon  a  verdict  for  that  amount  against 
all  the  defendants.  In  the  district  court,  pro- 
ceedings in  error  have  been  prosecuted  by 
William  H.  Dolan  and  his  sureties  alone,  all 
the  other  parties  to  the  suit  being  Joined  as 
defendants  In  error.  It  is  therefore  only  in- 
cumbent upon  us  to  consider  the  separate 
defenses  made  on  behalf  of  plaintiffs  In  er- 
ror In  the  district  court,  which  were— First, 
an  admission  of  the  execution  of  the  bond 
set  out  in  the  petition,  and  that  W.  H.  Dolan 
was  from  October  20,  1890,  till  March  23, 
1891,  engaged  in  the  saloon  business  In  Wy- 
more;  and,  second,  a  denial  of  each  allega- 
tion contained  in  the  amended  petition,  ex- 
cept such  as  had  been  previously  admitted. 
There  were  sttU  ftirther  averments  In  this 
answer,  such  as  that  John  McLaughlin  had 
been  before  bta  death,  for  a  long  time,  an 
habitual  drunkard,  and  that  In  consequence 
he  had  not  contributed  to  the  support  of  his 
family,  etc.  As  the  Jury  seems  to  have  found 
adversely  to  this  sort  of  an  avoidance,  not  to 
say  Justlfloation,  it  may  be  dismissed  from 
further  consideration.  As  we  understand  the 
petition,  the  death  of  John  McLaughlin  and 
the  subsequent  loss  of  support  of  his  family 
are  the  facts  from  which  the  damage  Is 
claimed  to  have  resulted.  It  is  true  that  be- 
tween October  20,  1890.  and  March  23,  1891, 
various  sales  of  Intoxicating  liquors  to  John 
McLaughlin  were  alleged  to  have  been  made, 
but  these  sales  were  referred  to  simply  as 
contributing  to  his  being  habitually  Intoxi- 
cated, and  perhaps  therefrom  resulting  bis 
dteeased  condition.  There  was  no  claim  that 
between  March  23, 1891,  and  April  6th,  there- 
after, which  latt^  was  the  day  on  which  Mc- 
Laughlin died,  there  had  been  sold  to  him  any 
Intoxicating  liquors,  nor  that  In  this  Interim 
he  had  used  such  liquors.  The  testimony  of 
attending  physicians  was  that  death  resulted 
from  a  general  breaking  down  of  the  system, 
caused  by  the  use  of  too  much  alcoholic  stim- 
ulants, and  this,  as  we  understand  It,  vai 
what  was  alleged  in  the  petition. 

The  court  instructed  the  Jury,  by  the  tenth 
Instruction,  as  follows:  "The  court  In- 
structs the  Jury  that  where  several  liquor 
dealers  furnish  the  intoxicating  liquors,  the 
use  of  which  results  in  Intoxication  and 
damage,  that  each  dealer  Is  equally  liable, 
and  that  in  case  one  dealer  furnishes  the 
first  draught  while  the  user  thereof  was  per- 
fectly sober,  and  the  liquor  which  Intensified 
and  completed  the  intoxication  was  furnish- 
ed by  other  parties,  the  dealer  furnishing 
the  first  draught  Is  equally  liable  with  the 
others  for  the  damage  resulting  from  such 
Intoxication."  In  a  proper  case  the  correct- 
ness of  this  instruction  would  probably  be 
unquestioned.  It,  however,  applied  to  a 
case  wherein  there  may  have  been  produced 
by  the  contributory  sales  of  different  liquor 
dealers  a  state  of  Intoxication  from  or  by 
reason  of  which,  directly,  the  damage  com* 
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plained  of  resulted.  Tbe  evidence  In  the 
case  at  bar  Bbows  tliat  as  early  as  1881  Jobn 
McLaughlin  bad  suffered  from  delirium  tre- 
mms:  tbat  with  the  exception  of  a  period 
of  abont  three  years,  soon  thereafter,  he 
had  habitually,  up  to  the  time  of  his  death. 
Indulged  in  frequent  debauches;  and  that 
in  consequence  his  general  health  became 
Impaired.  We  cannot  avoid  the  conclusion 
tbat  as  applied  to  the  facts  of  this  cas^  both 
88  pleaded  and  proved,  tbe  above  Instruc- 
tion was  probably  prejudicial  to  the  plain- 
tiffs In  error. 

On  the  trial  the  proote  were  that  tbe  great- 
er part  of  the  Intoxicating  liquors  consumed 
by  McLaughlin  were  sold  to  him  by  J.  J. 
Patterson  &  Oo.  There  were,  4iowever,  a 
few  Instances  as  to  which  the  testimony 
was  that  Intoxlcfttlng  liquors  were  sold  to 
him  In  tbe  saloon  of  W.  H.  Dolan.  This  w&s 
denied  by  Dtrian  and  his  emptoyte  when  ex- 
amined as  witnesses.  F<dlowlng  this  was 
uncontradicted  testimony  tbat  In  many  In- 
stances McLaughlin  had  been  refused  whis- 
ky notwithstanding  tbe  tect  that  he  urgent- 
ly sought  to  buy  and  pay  for  It.  Ellas  N, 
Wbltmarah,  a  witness  tat  the  plaintiff  in  the 
district  court,  testified  that  after  October  20, 
1890,  and  before  1891  (tbe  date  was  not  more 
definite  fixed),  he  saw  John  McLaughlin, 
at  the  bar  of  William  H.  Dolan,  drinlc  some- 
thing, but  whethff  It  WHS  water  or  bew  be 
could  not  say.  This  witness  said  that  tbe 
glass  out  of  which  this  drink  was  taken 
looked  like  a  seltsw  glass,  and  tbat  the  sale 
was  by  Dolan  himself.  James  H.  Clapp,  one 
of  Dolan'fl  witnesses,  testified  tbat  In  De- 
cember, 1890,  or  January  thereafter,  be  with 
othere  was  in  Dolan's  saloon,  and  that  Mc- 
Laughlin came  up  with  the  rest,  and  t6ok 
something  of  a  light  color  fat  a  glass,  and 
tbat,  when  witness  asked  him  what  was  tbe 
matter,  McLaughlin  answered,  "Billy  [Do- 
lanl.  here.  Is  a  good  boy,  but  he  wont  let 
me  have  anything  but  seltzer."  The  third 
paragraph  of  tbe  instructions  given  by  tbe 
court  was  as  follows:  "Tbe  court  Instructs 
the  jury  that  the  sale  of  Intoxlcatlttg  liquors 
may  be  proven  by  dtcumstantlul  evidence, 
and  where  It  Is  shown  tbat  the  person  was 
sold  or  f  umlabed  liquor  at  a  licensed  saloon 
tbe  presumption  is  that  such  liquor  was  In- 
toxicating." Whether  or  not  intoxicating 
liquors  were  by  Dolan  sold  to  McLaughlin 
was  the  most  seriously  contested  question  In 
this  case.  The  word  "liquor"  Is  defined  by 
Webster:  "(1)  Any  liquid  or  fluid  substance, 
as  water,  milk,  blood,  sap,  juice,  and  the 
like.  <jt)  Especially  alcoholic  or  spirituous 
fluid,  either  distilled  or  fermented,"  as  bran- 
dy, wine,  whtBky,  beer,  etc.  If  the  wit- 
nesses, in  describing' what  liquor  bad  been 
sold  to  McX^ngblln,  had  uniformly  describ- 
ed It  merely  as  liquor.  It  might  be  proper  for 
the  Jury  to  assume  that  it  was  in  that  class 
specifically  referred  to  In  the  second  defini- 
tion above  given.  But  such  was  not  this 
ease.  There  was  evidence  tbat  the  liquor 
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tamiahed  by  Dolan  to  McLaughlin,  at  tout 
on  one  occasion,  was  seltzer,  and  within  one 
of  the  definitions  given  above  seltm  li 
clearly  embraced.  Undw  these  clrcumstaa. 
ces  It  was  erroneous  to  Instruct  tbe  Jury 
that  whatever  liquor  is  shown  to  have  bees 
sold  In  a  licensed  saloon  Is  presumed  to  be 
hitoxlcating. 

There  are  discussed  other  Questions  which 
need  not  in  this  proceeding  be  coosldwed. 
The  Judgment  of  the  district  court,  ai 
against  the  plaintiffs  in  wror,  la  reversed. 
Beversed. 


CHAMBBUS  T.  8TAm 
(Supreme  Court  of  Ndnaska.  Nov.  10,  1895.) 
RiPB— Whit  CosaTiTUTBS— iHWsnonom. 

1.  The  word  "abiue,"  in  the  Beuw  in  which 
it  is  used  is  sectioQ  12  of  the  Criminal  Code,  it 
synonymous  with  the  word  "rarish."  FoUomng 
Palis  V.  Stste,  67  N.  W.  748,  88  Neb.  862. 

2.  An  instmctloii  In  effect  that  "camil 
abuse"  does  not  uecessarily  mean  abuse  by  sex- 
ual intercourae,  attempted  or  accompU^ie*^  heU 
ertoneouB. 

(Syllabus  by  the  Court) 

Error  to  district  court;  Douglas  county; 
Scott,  Judge. 

Alva  Chamb^  was  convicted  of  carnally 
abusing  a  child  under  age,  and  brings  error. 
Reversed. 

Bobt  W.  Blcbardson,  fOr  jdalatlff  In  error. 
A.  8.  OhurcblU,  Atty.  Gen.,  for  tbe  State. 

BYAN,  O.  It  is  provided  In  section  12  ot 
our  Criminal  Code  that  "if  any  male  perBOO 
of  tbe  age  of  eighteen  years  or  upwards  shall 
carnally  know  or  abuse  any  female  child 
under  the  age  of  fifteen  years  with  her  con- 
sent every  such  person  so  offending  shaU 
be  held  guilty  of  rape."  Tbe  plaintiff  in  tt- 
ror  was  convicted  in  the  district  court  of 
Douglas  county  of  carnally  abusing  a  female 
child  under  the  age  of  5  years,  and  was  sen- 
tenced to  imprisonment  in  the  penltentiarr 
for  a  term  of  20  years.  On  the  trial  tbe 
Jury  was  instructed  that  "carnal  abuse  does 
not  necessarily  mean  abuse  by  sexual  inte^ 
course,  or  by  attempted  sexoal  Intercourse." 
In  PaUn  v.  SUte.  38  Neb.  862,  57  N.  W.  743; 
It  was  held  thst  the  word  "abuse,"  in  the 
sense  it  is  used  In  section  12  of  the  Crim- 
inal Cod^  is  synonymous  with  ''ravlstL*' 
In  Dawkins  v.  State,  58  Ala.  S76,  It  was  held 
that  **the  term  *abuse,*  in  the  statute  poo- 
Isbing  carnal  knowledge,  or  abuse  in  attempt- 
ing to  have  carnal  knowledge,  of  a  female 
chUd  under  ten  years,  must  be  limited  in  its 
meaning  to  Injuries  to  the  genital  organs. 
In  the  attempt  at  carnal  knowledge,  failing 
abort  of  actual  penetration.  It  was  not  in- 
tended to  mean  other  forcible  or  wroofifnl 
111  usage  snch  as  might  support  an  Indlct- 
roent  for  assanlt  with  intent  to  ravish."  Tbe 
language  of  the  Alabama  statute  to  wUeb 
reference  was  made  in  tbe  above-quoted 
syllabus  of  tbe  case  was  as  follows:  "Any 
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person  who  hu  cmmal  knowledge  of  any  fe- 
male nnder  the  age  of  ten  Tears  or  abuses 
■Qch  female  In  the  attempt  to  have  carnal 
knowledge  of  tier  must  on  conrlctlon  be  pun- 
isbed."  Code  Ala.  1870.  I  4308,  etc.  Within 
Iteelf  this  statute  jMoWdes  that  the  abuse 
must  be  In  the  attempt  to  hare  carnal  knowl- 
edge of  a  female,  yet,  strangelr  enough,  we 
find  that  the  word  "abnse"  Is  otten  defined 
as  a  mere  attempt  at  carnal  knowledge,  and 
the  case  of  Dawklna  State,  supra,  Is  cited 
as  authorising  this  as  a  cmreet  general  def- 
inition of  the  word.  Tide  Desi?.  Or.  Law, 
I  135;  Bap.  &  L.  Law  Diet;  Bout.  Law 
Diet;  and  Black.  Law  Diet  The  definition 
adopted  In  Palin  r.  States  supra,  has.  we 
think,  sni^rt  In  uttborlty  more  satisfactory 
than  those  deflnltl<ms  which  follow  Dawklns 
T.  State.  In  Tlew  of  either  class  of  d^nl- 
tlons  of  tiie  word  "abuse,"  bowerer.  the  Ian* 
guage  of  the  Instruction  above  quoted  was 
without  warrant  The  Judgment  <tf  the  dis- 
trict court  Is  therefore  revened.  and  the 
cause  remanded  to  the  district  court  Be- 
Tersed  and  remanded. 


BHAFBR  y.  BBIOGS. 
(SaprnQe  Court  of  Nebraska.  Nor.  18,  1895.) 
Bsnsw  oir  Appbai<— HAmBS  kot  Apfarskt  of 
Rkobd. 

In  this  case  the  Tcrdlct  upon  the  tsmes 
joined  was  sostaJned  br  raffident  eridence,  and 
since,  aside  from  this  point,  the  argument  on  be- 
half of  plaintiff  baa  been  confined  to  mere  an- 
merited  critioisms  of  some  matters  which  appear 
in  the  reconl.  and  others  which  do  not,  and  do 
Bubntuntial  error  has  beeo  discovered  in  the  rec- 
ord  of  the  trial  in  the  district  court,  its  judgment 
is  affirmed. 
(Srllabas  by  the  Court) 

Ettw  to  district  court.  Burt  county;  Scot^ 
Judge. 

Action  by  Michnel  Shafer  against  R,  S. 
Brlggs.  Judgment  for  defendant,  and  ploln- 
tiff  brings  error.  Affirmed, 

H.  Wade  Omia.  for  lOalntlff  hi  «ror.  Obaa. 
T.  Dickinson,  tbr  defendant  in  error. 

BTAN,  O.  Then  was  a  judgment  In  fayor 
of  the  defendant  In  this  cause  In  the  district 
court  of  Burt  county  for  one  cent  and  coats. 
By  proceedings  In  error,  the  original  plaintiff 
seeks  a  rereisal  of  this  Judgment  The  plain- 
tiff's claim  of  *20.60  for  the  pasturage  of  cer- 
tain cattle  In  the  year  1801  was  admitted  in 
the  answer  of  the  defoidant  Afilrmatlrely, 
the  defendant  alleged  the  undertaking  of 
plaintiff  to  pasture  and  care  for  16  bead  of 
cattle  Intrusted  to  blm  for  that  purpose  dur- 
ing the  summer  of  1891;  and  that,  reason 
of  the  loss  of  one  (tf  these  cattle,  the  defmd- 
ant  bos  been  damaged  In  the  sum  of  926;  and, 
by  reascoL  of  idalntlff's  fiillure  to  provide  suit- 
able care,  pasturage,  and  water,  the  remain- 
ing cattle  had  suffered  deteriomtltm  In  value^ 
to  the  damage  of  the  defendant  In  the  sum 
of  f7SL  There  was  a  prayer  In  the  answer, 


for  Judgment  in  favor  of  the  defendant  The 
affirmative  matters  set  1:9  In  this  answer  were 
denied  by  {dalntlfrs  r^Iy.  There  was  no 
brief  submitted  the  defendant  In  raror. 
We  shall  therefore  consider  the  alleged  errors 
presented  by  the  plaintiff  In  the  order  In 
vriilch  th^  are  found  In  his  brief.  It  would  be 
of  iu>  use  to  give  even  a  synopsis  of  the  evl- 
dwce,  and  It  must  answer  every  puipme  to 
say  that  a  greatn  verdict  In  fftvor  of  the  de- 
fendant would  have  beoi  Justified  the 
proofs. 

It  is  urged  that  the  court  refused  to  mai-k 
the  Instructions  "Given."  and  that  plaintiff 
excepted  to  the  refusal  to  so  mark  them. 
It  is  unfortunate  for  the  contention,  that 
there  was  a  refusal  and  an  excq)tlon  thereto, 
that  the  record  does  not  show  either.  We  have 
liad  no  difficulty  In  determining  from  the  rec- 
ord what  Instruetlinis  were  in  tact  given.  We 
shall  thwefore  treat  than  as  though  marked 
as  required  by  the  statute. 

The  only  rranalning  arguments  are  those 
directed  against  mere  Inaccuradea  of  expres- 
don,  which  In  no  way  tended  to  mislead  the 
Jury,  and  against  the  language  ftAlowIng, 
which  It  Is  asserted  was  oaed  In  an  InstrotN 
tlon  given:  "If  ;on  find  that  the  plaintiff  did 
undertake  to  care  for  defendant's  cattle,  as 
he  explained,  and  caused  the  leakage  of  the 
leaking  of  the  tanla  In  the  pasture,  in  which 
defendanfk  cattle  were  t^ced,  the  cattle  ot 
defendant  were  kept  fran  getting  water,"  ete. 
It  Is  unnecessary  to  reproduce  the  language 
further,  fw  the  criticisms  are  merely  of  forms 
of  expiesskm,  and  not  of  matt«s  of  substance. 
It  Is  fortunate  that  on  plaintiff's  motion, 
an  order  was  procured  in  compliance  wlib 
which  the  original  Instructions  are  now  found 
in  tiie  record  In  this  case.  By  reference  to 
these,  it  Is  found  that  the  words  given  as  be- 
ing "as  he  explained"  were  in  reality  "m 
abv.  exidained."  We  cannot  assume  that  the 
writer  of  this  abbreviation  did  not  read  it  cor^ 
rectly,  using  the  word  "above"  instead  of  the 
abbreviation  "abv.**  The  clerk  of  the  district 
court,  no  doubt  innocently  made  the  mistake; 
yet  It  Is  but  a  mistake  In  tianseriUng.  The 
language  "and  caused  the  leatage  of  the  leak- 
ing of  the  tank"  Is  next  attacked  as  unlntelU- 
glbtei  and  tbweftae  misleading.  We  cannot 
state  that  there  was  originally  a  ndstake^  but 
It  appears  that  leamng  the  typewritten  words 
only,  there  was  the  Inaccuracy  which  above 
appears  to  exist.  Fcdlowlng  the  word  "lesk- 
age,"  there  aniears  In  the  transcript  as  hav- 
ing been  written  witb  a  Yien  the  words  "that 
because";  ao  that,  as  now  disclosed  by  tiie 
transcript,  the  language  was  "caused  the 
leakage,  that  because  of  the  leaking  of  the 
tank,"  etc.  By  reference  to  the  origlnid  In- 
stmctlon,  we  find  that  the  words  **that  be- 
cause" woe  therein  as  now  shown  in  the 
transcript  The  finsl  criticism  of  a  portion  of 
the  language  abeady  quoted  Is  In  the  follow- 
ing paragraph:  "The  court  says  pkUntifl  must 
respond  in  damages  because  he  allowed  de- 
fendant's cattle  to  get  in  the  mud,  wlien  lij 
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the  following,  'of  the  tank  Id  the  pasture  in 
wblcb  the  cattle  were  placed,*  the  court  puts 
the  whole  herd  into  a  tank,  and  this  may  have 
caused  the  leakage  of  the  leaking."  These 
captious  orlticlBiuB  have  heen  noticed  with 
perhaps  more  patience  than  they  deserve,  be- 
cause, when  all  the  fticts  are  stated,  It  is  easi- 
ly seen  how  unjustly  the  presiding  Judge  has 
been  criticised.  It  Is  true  that  In  some  parts 
of  his  instructloDS  more  accurate  language 
might  have  been  used,  and  yet  it  is  a  fact 
that  the  platntlfTs  counsel  with  all  bis  seel, 
and  with  some  apparent  feeling,  has  been  un- 
able to  point  out  a  single  error  in  any  matter 
of  substance.  The  Judgment  of  the  district 
court  is  affirmed. 


WIGTON  et  al.  T.  SMITH. 

(Supreme  Coart  of  Nehraeka.  Not.  19,  1895.) 
Plbadisos— Impubd  CoNTttiCT— Isstkoctionb. 

1.  The  plaintiff,  in  his  petition,  alleged  that 
the  defendant,  an  attorney  at  law,  had  received 
from  the  clerk  of  a  district  court  the  sum  of 

$  for  his  (the  plaintiff's)  use;  that  he  had 

demanded  said  money  of  defendant,  and  the  lat- 
ter had  refused  to  pay  it  ov»,  and  that  said  de- 
faidant  had  not  come  Into  the  pcwsesslon  of  said 
money  by  virtue  of  any  contract  with  him,  the 
plaintiff.  The  defendant  answered,  admitting  the 
receipt  and  retention  of  the  money  sued  for;  that 
It  was  paid  to  said  clerk  of  the  district  court  by  a 
railroad  company  in  satisfaction  of  a  judgment 
obtained  against  it  by  the  plaintiff;  that  defend- 
ant was  platutiff*8  counsel  In  that  case,  and  that 
the  money  sued  for  iras  the  amount  of  compensa- 
tion which  the  plaintiff  agreed  the  defendant 
might  retain  out  of  said  judgment  for  his  services 
in  obtaining  it  On  the  trial  the  district  court 
instructed  the  jury  as  follows:  ''Yon  may,  by 
your  verdict,  allow  the  defendant  such  amount 
for  his  services  and  expenses  at  you  may  believe 
from  a  fair  consideration  of  all  the  testimony  in 
the  case  he  Is  entitled  to  receive."  Beid,  that 
the  plaintiff,  under  the  allegations  In  his  peatiou, 
was  entitled  to  recover  all  the  money  for  which 
he  sued  or  none;  that  the  defendant,  under  the 
allegations  of  his  answer,  was  entitied  to  retain 
all  the  money  in  bis  bands  or  none;  and  that, 
therefore,  the  instruction  was  erroneous. 

2.  A  plaintiff  must  recover,  if  at  all,  on  the 
cause  of  action  stated  in  his  petition.  It  is  not  the 
province  of  a  reply  to  Introduce  new  causes  of  ac- 
tion. School  Dist.  T.  Caldwell,  19  N.  W.  634. 
16  Neb.  68:  Savage  Aiken,  N.  W.  211«  ^ 
Neb.  605.— followed. 

(Syllabus  by  the  jCourt.) 

Error  to  district  court,  Madison  county; 
Robinson,  Judge. 

Action  by  William  G.  Smith  against  Wig- 
ton  &  Witham,  partnera.  PlalntUf  bad  Judg- 
ment, and  defendants  bring  error.  Reversed. 

Wlgton  &  Witham,  In  pro.  per.  H.  0. 
Brome  and  Mapes  &  Hazen,  for  defendant  in 
error. 

RAGAN,  O.  In  the  district  court  of  Madi- 
son county  William  O.  Smith  recovered  a 
Judgment  against  Wlgton  &  M^tham,  a  co- 
partjaerahlp  engaged  in  the  practice  of  law, 
and  they  have  Ixrought  anch  Judgment  here 
for  review.  To  a  proper  uDderstandlng  of 
the  errwB  aaaigned  for  a  reversal  of  this  Judg- 


ment It  becomes  necessary  to  summarize  the 
pleadinga.    Smith,  In  bis  petition,  alleged 
that  on  the  23d  day  of  March.  1888,  Wlgton  ft 
Witham  received  trom  the  dak  of  the  dis- 
trict court  of  Platte  county  the  sum  of  910,- 
795.25  for  bis  (Smith's)  use;  that  before  the 
filing  of  his  petition  be'  had  demanded  the 
payment  of  said  money  from  Wlgton  &  With- 
am, and  they  had  refused  to  account  for  and 
pay  over  any  of  said  money,  except  the  ram 
of  $7,668.50,  leaving  a  balance  due  Smith  ot 
¥3,126.75;  that  said  Wlgton  &  Witham  ob- 
tained said  money  from  the  clerk  of  the  dis- 
trict court:  of  said  Platte  county  by  virtne  ot 
no  contract  with  him  (Smith).    Wlgton  ft 
Witham,  In  their  answer,  alleged:  Tbat  In 
September,  1881,  Smith  was  the  owner  of  a 
claim  or  cause  of  action  for  damages  against 
a  railroad  company.   That  be  then  employed 
Wlgton  as  his  attorn^  to  collect  aald  dataa 
from  aald  railroad  company  by  suit  or  cooi- 
promtse.   Tbat  he  (Smith)  agreed  to  advance 
and  pay  all  ecpenses  and  coeta  Incurred  by 
Wlgton  in  the  prosecution  or  settlement  of 
such  claim,  and  to  pay  Wlgton  aa  ctmipensa- 
tlon  20  per  coit.  of  all  the  money  received 
from  said  railroad  company  on  account  of 
said  claim.    That  Wlgton  accepted  said  em- 
ployment, and  undertook  the  collection  of 
said  claim,  on  the  eiprees  condltton  that 
Smith  would  advance  and  pay  the  expenses 
and  costs  necessarily  Incurred  by  Wlgton  In 
the  settiement  or  proeecutlon  of  the  clahu. 
That  Wlgton  was  unable  to  ^tect  a  compro- 
mise of  the  claim,  and  In  July,  1882,  brongbt 
suit  for  Smith  against  the  railroad  con- 
pany.   That  Smith  failed  and  neglected  to 
advance  or  pay  any  of  the  expensea  or  oosti 
Incurred  by  said  Wlgton  in  the  praaecotlon 
of  aald  suit,  and  that  he  (Wlgton)  was  com- 
pelled to  and  did  advance  and  pay  sutdi  cosa 
and  expense   That  the  suit  brought  by  Wlg- 
ton against  the  railroad  company  waa  tbe 
district  court  of  Madison  county  dlsmtased. 
That  Wlgton  or  Wlgton  ft  Witham  proaecnt- 
ed  to  the  supreme  court  of  Nebtasfca  a  peti- 
tion In  error  to  reverse  said  Judgment  of  dis- 
miss^ and  that  said  snpreme  court  did  re- 
verse the  said  Judgmwt  c€  dtomissal  of  said 
case,  and  thereupon  It  was  agreed  betwea 
Wlgton  and  Smith  that  the  cwtract  exhrthig 
between  tb«n  In  reference  to  the  collection 
of  Smith<^  claim  for  dami^ea  against  asld 
railroad  company  should  no  longer  be  In 
force;  and  In  B^itember,  1S86,  a  new  ohb- 
tract  was  entered  Into  between  Smith  and 
Wlgton  ft  Wltiiam  In  and  by  wUeta  ther 
agreed  to  prosecute  the  action  of  said  Sml^ 
against  said  railroad  company  to  final  Judg- 
ment, and  collect  the  Judgment  when  obtain- 
ed, and  to  loan  to  Smith  the  money  necesniy 
to  pay  the  costa  and  ei^enses,  including  tiM 
costs  and  expenses  already  advanced  by  Wlg- 
ton, that  might  be  incurred  In  the  future 
prosecution  of  the  case.   Tbat,  if  such  acthm 
should  be  terminated      one  trial  In  the  dto- 
trict  courtf  Smith  should  pay  Wlgton  ft  Wtb- 
am,  as  compensation  for  their  aervkta,  ¥t 
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per  cent  of  the  amotmt  of  the  Judgment  re- 
covered and  collected;  if  the  case  should  be 
tried  more  than  once  In  the  district  court,  or 
If  the  case  should  again  be  taken  to  the  su- 
preme court,  Smith  was  to  pay  Wlffton  & 
Wltham  for  their  services  a  sum  equal  to  50 
per  cent  of  the  Judgment  recovered  and  col- 
lected. That  when  the  suit  was  finally  ter- 
minated, Wigton  &  Wltham  should  collect 
the  Judgment  deduct  therefrom  whatever 
should  be  owing  to  them  for  moneys  loaned 
by  them  to  Smith,  and  to  pay  the  costs  and 
expenses  of  carrying  on  said  litigation.  That 
In  case  Smith  should  finally  fall  to  recover, 
Wigton  &  Wltham  should  have  nothing  tm 
their  soTlces.  That  said  case  was  tried  the 
second  time  in  the  district  court  of  Madlaon 
county,  and  resulted  in  a  verdict  for  Smith. 
That  this  verdict  was,  on  motion  of  the  rail- 
road company,  set  aside,  and  a  new  trial  or- 
dered. That  in  1886  a  change  of  venue  was 
taken  In  said  case,  and  the  same  removed  to 
the  district  court  of  Platte  county,  where  It 
was  agahi  tried  in  January,  1887,  and  result- 
ed In  a  verdict  in  favor  of  Smith  In  the  sum 
of  $10,000.  That  the  railroad  company  prose- 
cuted a  petition  In  mor  to  the  supreme  court 
to  revwse  this  Judgment  That  the  supreme 
court  affirmed  the  Judgment  on  the  6th  of 
January,  1888.  Tbat  on  the  23d  day  of 
March,  1888,  the  railroad  company  paid  to 
the  clerk  of  the  district  court  of  Platte  county 
the  sum  of  $10,790.25  In  full  of  said  Judg- 
ment That  Wigton  &  Wltham  received  the 
amount  of  such  judgment  from  the  clerk  of 
the  district  court  of  Platte  county.  That  they 
deducted  from  the  same  $344.80,— the  amount 
of  money  advanced  and  paid  by  them  for 
Smith  for  costs  and  expenses,— and  paid  one- 
half  of  the  remainder,  to  wit,  $0,225.48,  to 
Smith,  as  per  the  terms  of  thdr  contract  To 
this  answer  Smith  replied:  An  admission 
that  he  employed  Wigton,  in  1881,  to  collect, 
his  claim  against  the  company;  that  he 
agreed  to  pay  him  for  his  services  20  per  cent, 
of  the  money  collected;  that  in  1883  WlKton 
stated  to  him  (Smith)  that  be  would  not  fur- 
ther prosecute  the  suit  against  the  railroad 
company  unless  Smith  would  agree  to  pay 
blm  a  sum  equal  to  40  per  cent,  of  the  amount 
recovA^;  that  he  was  compelled  to  and  did 
agree  to  pay  said  Wigton  40  per  cent  of  the 
amount  recovered;  that  such  agreement  was 
without  consideration.  The  other  averments 
of  the  reply  amounted  to  a  general  denial  of 
the  allegations  of  the  answer. 

It  is  obvious  from  these  pleadlugs  that 
Smith,  under  the  allegations  of  his  petition, 
was  entitled  to  recover  all  the  money  for 
which  he  sued  or  none  at  all.  Having  alleged 
In  his  petition  that  the  money  for  which  he 
sued  was  received  by  Wigton  &  Witham  from 
the  clerk  of  the  district  court  of  Platte  coun- 
ty for  his  use,  and  not  by  virtue  of  any  con- 
tract existing  between  him  and  Wigton  & 
Witham,  his  case  must  stand  or  fall  on  the 
allegations  of  that  petition;  the  averments 
of  his  reply  cannot  be  looked  to  to  help  out 


his  petition.  A  plaintiff  must  recover,  if  at 
all,  on  the  cause  of  action  stated  in  his  peti- 
tion. It  is  not  the  province  of  a  reply  to  in- 
troduce new  causes  of  action.  School  Dlst. 
V.  Caldwell,  16  Neb.  68,  19  N.  W.  634;  Sav- 
age V.  Aiken,  21  Xeb.  605,  33  N.  W.  241. 
Wigton  &  Wltham  having  admitted  the  re- 
ceipt of  the  amount  of  the  Judgment  render- 
ed in  favor  of  Smith  against  the  railroad 
company,  having  admitted  that  they  retained 
in  their  hands  60  per  cent  of  the  Judgment 
collected,  and  having  pleaded  that  they  did 
and  do  so  under  and  by  virtue  of  an  express 
contract  with  Smith,— if  this  averment  of 
tbelr  answer  was  established,— they  were  en- 
titled to  a  verdict  In  their  favor,  and  a  Judg- 
ment dismissing  Smith's  cause  of  action.  If 
the  contract  pleaded  by  Wigton  &  Wltham  in 
their  answer  was  not  established,  the  Judg- 
ment should  have  been  against  them  fen-  aU 
the  money  claimed  by  Smith  In  his  petition. 

While  the  Jury  was  deliberating  upon  its 
verdict  It  made,  in  writing,  this  inquiry  of 
the  district  Judge;  "Can  the  Jury  allow  Wig- 
ton and  Witham  their  expenses  In  R.  R. 
cases  If  only  allowed  forty  per  cent?  A.  J. 
Stafford,  Foreman."  To  this  Inquiry  the 
court  answered  in  writing  as  follows:  "You 
may,  by  your  verdict  allow  the  defendants 
such  amount  for  their  services  and  expenses 
as  you  may  believe  from  a  fair  considera- 
tion of  all  the  testimony  in  the  case  they  are 
entitled  to  receive."  This  instruction  was 
erroneous,  and  the  verdict  of  the  Jury— being 
for  about  one-half  the  sum  sued  for— shows 
on  its  face  that  the  instruction  was  preju- 
dicial to  Wigton  &  Wltham.  There  was  no 
issue  in  the  caae  as  to  what  the  services  ren- 
dered by  Wigton  &  Wltham  for  Smith  were 
reasonably  worth.  There  was  no  claim 
made  In  either  pleadings,  or  evidence  by  ai^ 
party  to  the  suit  that  Wigton  &  Witham 
were  or  were  not  entitled  to  retain  out  of  the 
Smith  Judgment  such  an  amount  of  money  as 
would  be  a  reasonable  compensation  to  them 
for  the  services  they  had  rendered  him.  As  al- 
ready stated.  Smith's  claim  in  his  petition  waa 
that  they  had  and  held  in  their  possession  the 
entire  Judgment  collected.— leas  the  amount 
they  had  paid  him,— for  bis  use;  that  he  bad 
demanded  this  money  of  them,  and  that  they 
had  refused  to  pay  It  over.  In  other  words, 
the  petition  of  Smith  was  framed  upon  the 
theory  that  Wigton  &  Wltham  had  been 
guilty  of  a  tort  in  ccdlectlng  and  retaining  tida 
judgment  On  the  other  liand,  Wigton  A 
Wltham  claimed  the  right  to  retain  the  mon- 
ey for  which  they  were  sued  under  and  by 
virtue  of  an  express  contract  with  Smith,  and 
there  was  no  room  In  this  case  under  any 
view  of  the  pleadings  for  the  court  to  tell  the 
jury  that  they  might  fix  the  value  of  the  serv- 
ices of  Wigton  &  Wltham  at  such  an  amount 
aa  the  Jury  might  believe  from  the  evidence 
they  were  entitled  to  receive.  Mayer  v.  Ver 
Bryck,  46  Neb.  — .  &i  N.  W.  691.  The  Judg- 
ment  of  the  district  court  Is  reversed,  and 
the  cause  remanded,  with  Instructions  to  the 
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district  eotut  to  giant  Uw  parties  to  tfae  nit 
leave  to  replead  If  they  ao  desire.  Jndc- 
ment  accordingly. 


FORD  T.  STATE. 
(Snpreme  Court  of  Nebraska.    Nov.  10,  18KS.) 

LjLBCSKT— JdRT  — EXUIIKATIOV  or  WlTSESS  — 
Etiuehcb— iNBTHCCriUSS— Apfbai.— BscottD  — 
Bbvikw. 

1.  Alleged  errors  In  orermllng  chaUenges  to 
Jnrors  for  catue  will  not  be  reviewed  by  the  ap- 
pellate court  where  they  were  not  called  to  ue 
'attention  of  the  trial  court  In  the  motion  for  a 
new  trial. 

2.  Where  objection  to  the  materiality  or  rel- 
evancy of  ■  testimony  is  not  made  when  offered, 
and  before  it  has  gone  to  the  jury,  ordinarily  it 
■hould  be  deemed  waived. 

3.  It  is  Dot  reversible  enror  to  exclude  testi- 
mony, where  the  fact  attempted  to  be  proved  has 
been  folly  established  1^  uncontradicted  evidence. 

4.  where  a  question  is  asked  a  witness  on 
tiie  examination  in  chief,  to  which  objectioa  is 
made,  and  soetained  by  the  court,  in  order  to  ob- 
tain a  review  of  the  ruling,  the  party  desiring  the 
evidence  must  offer  to  prove  the  facts  sousbt  to 
be  elicited  by  the  question. 

6.  The  traoscruit  of  the  record  filed  in  this 
eoart  imports  sbsolote  verity.  If  lociHTect,  or 
It  fails  to  spe:ilc  the  tmth,  the  correction  must  be 
made  in  the  trial  court,  and  not  in  this  court. 

6.  Wheie  the  jury  are  not  required  to  fix 
the  punishment  in  a  criminal  prosecution,  it  is 
not  error  for  the  trial  judge  to  refuse  to  instruct 
them  as  to  the  penalty  prescribed  by  statute  for 
the  offense,  or  to  permit  that  qnesnoa  to  be  sr- 
aued  to  the  jury. 

7.  In  a  prosecution  for  larceny,  as  bailee,  an 
instruction  which  fails  to  charge  that  the  ori^- 
innl  taking  of  the  property  must  be  felonious  is 
not  for  that  reason  erroneoua.  The  gist  of  the 
tttense  in  such  a  prosecution  is  the  conversion  of 
liie  pn^erty,  without  the  knowledge  snd  consent 
ef  the  owner  thereof,  with  the  intent  to  steal  the 
same. 

a  Held,  that  the  charge  of  the  court  to  the 
effect  that  every  sane  person  is  presumed  to  In- 
tend the  natural  and  probalile  consequences  of 
his  voluntary  acts  was  not  only  abstractly  cor- 
rect, but  was  applicable  to  the  case  made  by  tiie 
evidence. 

9.  Held,  that  the  sixth  inatnictlon  correctly 
stated  the  rule  relating  to  the  defense  of  intoxi- 
cation. 

10.  It  is  a  well-settied  mle  thst  InstmctioDe 
•hould  be  construed  together,  and  If,  when  con- 
sidered as  a  whole,  they  properly  state  the  law, 

It  is  sufficient. 

11.  The  supreme  court  will  not  reverse  a  case 
for  the  refusing  of  an  instmction,  where  the  sub- 
KtoDce  thereof  has  been  given  in  other  iuetruc- 
tions. 

12.  Evidence  examined,  and  held  suffident  to 
imataia  a  conviction  of  larceny  as  bailee. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Douglas  county; 
Scott,  Judge. 

Patrick  Ford,  Jr.,  having  been  convicted  of 
larceny,  brings  error.  Affirmed. 

Mahoney,  Minahan  &  Smyth,  for  plaintiff 
In  error.  A.  S.  Charchlll,  Atty.  Oen.,  for  tbe 
State. 

NORVAL.  C.  J.  The  plaintiff  In  error 
stands  convicted  of  the  offense  of  larceny, 
ai  bailee,  of  a  diamond  ring  of  the  value  of 
more  than  $35,  the  proper^  of  one  Catlln. 
The  material  and  tmdlapated  facts  in  the 


case,  as  dlscloaed  by  the  bill  of  exceptions, 
are  mibstantlally  as  ftrilows:  Patrick  Foid, 
Jr.,  the  plaintiff  in  error,  resided  in  Uie  dty 
of  Fremont.  A  abmt  tiqae  prior  to  tlie  Tth 
day  of  Bfarch,  1894,  he  applied  to  tiie  m- 
perlntendent  of  the  Fremont,  Blkhom  &  Mis- 
souri Valley  Railroad  Company  for  the  posi- 
tion of  brakeman  on  that  road,  and  was  in- 
formed that  in  tlie  near  fntnte  he  would  be 
given  work.  After  waithic  a  f»w  days,  he 
made  a  vlatt  to  hla  parents*  home,  in  the 
city  of  Omaha,  and  while  there,  on  tlie  morn- 
ing of  the  date  above  stated,  Iw  recdved 
word  to  the  effect  that,  if  he  retained  is 
Fr^ont,  he  conld  secure  the  promlaed  posi- 
tioD  as  toakeman.  He  replied  that  be  would 
be  there  in  the  mMnlng.  During  the  day  of 
March  Tth  he  drank  intoxicating  Liquors,  and 
night  he  waa  somewhat  onder  their  In- 
fluence. He  continued  to  drink  intoxicants 
until  about  11  o'clock  in  tbe  evening,  wbsa, 
entering  tfae  aaloon  of  Wri^t  &  Colanaa, 
on  south  Twelfth  street,  be  met  Chariea  Cst- 
lin,  an  old  acquaintance,  and  the  proaecnting 
witness.  Ford  invited  Catlln  and  othm  w 
drink  with  him,  which  tli^  did.  Catlin  was 
wearing  a  diamond  ring  of  the  value  of  fSt, 
which  Ford  aaw,and  the  latter  said:  "That^ 
a  nice  ring.  Let's  see  it  Take  it  off."  Cat- 

!  Un  removed  the  ring,  handed  it  to  Ford,  who 
put  It  on  bis  finger,  and  dlq>layed  It  to  those 
present.  Aftermrds  Ford  anggeated  thtt 
they  vlidt  Pat  Horrigan's  saloon,  located  at 
Twelfth  and  Davenport,  and,  as  they  start- 
ed, Catlin  asked  for  his  ring.  Ford  rq;rfied: 
"I  will  let  you  have  it  In  a  few  nUnotea.  I 
want  to  go  up  there,  and  flash  It**  Upon 
reaching  Horrigan's,  they  drank  together 
two  or  three  tlmee,  and  they  then  went  to 
Martin  Shield's  saloon,  which  waa  Just  clos- 
ing, and  they  passed  by,  stopping  at  EUs 
Mitchell's  for  a  short  time.  From  there 
they  returned  to  Horrigan's.  and,  after  tak- 

'  Ing  several  drinks,  they  wmt  back  to  Ella 
Mitchell's.  Both  went  Into  the  house  togeth- 
er, and,  after  they  had  been  there  a  few 
minutes.  Ford  wait  ont  itt  the  tack  door, 
saying  that  he  was  going  to  the  water 
closet  He  failed  to  return,  and  CatUn  did 
not  see  him  again.  About  8  o'clock  in  the 
morning  of  March  8th,  Ford,  amOer  tiie  as- 
sumed name  of  Meyers,  went  to  Uie  pawn 
shop  of  H.  Friedman,  borrowed  ^10  of  him. 
and  pawned  therefor  Mr.  Catlin's  ring.  Mr. 

I  Ford  signed  the  pawnbroker's  book  "Jim 
Meyera,  1024  Davenport  street"  In  the  fore- 
noon of  the  same  day  Ford  went  to  Fremmit, 
but  claims  he  has  no  recollection  of  what  be 
had  done,  until  he  awoke  about  noon,  whoi 
he  found  himself  in  Cannon's  grocory  store, 
in  Fremont  At  this  Ume,  Mr.  Cannon,  with 
whom  he  was  acquainted,  gave  Ford  a  cigar, 
and  the  latter,  on  putting  hia  hand  In  his 
pocket  to  procure  a  match  with  which  to 
light  the  cigar,  discovered  the  pawn  tkM 
which  he  had  received  for  the  ring.  With- 
in a  brief  period,  lie  wrote  a  letter  to  Gsdla, 
informing  him  what  he  bad  done  with  Os 
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ring,  and  Indoalng  therein  the  pawn  ticket, 
which  Oatlln  received  the  same  day.  Ford 
went  to  work  for  the  railroad  company,  and 
two  or  three  weeks  later  he  was  arrested  for 
stealing  the  ring. 

The  first  complaint  made  In  the  brief  re- 
lates to  the  overruUng  of  the  prisoner's  chal- 
lenge for  cause  of  Juror  Coombs.  The  rul- 
ing Just  referred  to  cannot  be  reviewed, 
since  tbe  attention  of  the  trial  court  was  not 
challenged  to  the  same  by  the  motion  for  a 
new  trial.  It  Is  too  firmly  settled  in  this 
state  to  require  the  citation  of  authorities  in 
support  thereof  that  allegations  of  error  will 
be  disregarded  upon  a  review  of  a  cause  in 
this  court  by  petition  In  error,  where  tbey 
are  not  pointed  out  in  the  motion  for  a  new 
trlaL 

Upon  the  trial  one  John  Wright  was  called 
and  examined  as  a  witness  on  behalf  of  the 
state.  On  his  direct  examination  he  was 
asked  by  the  county  attorney  this  qnestlon: 
"You  may  state  whether  or  not  that  ring 
which  you  hold  in  your  band,  which  Is  mark- 
ed 'Exhibit  I*  In  this  case.  Is  the  ring  which 
you  saw  on  the  hand  of  Pat  Ford  the  evening 
of  March  Ttb,  to  the  best  of  year  knowledge?" 
Tbe  witness  answered,  "It  is;  to  tbe  best  of 
my  knowledge;"  whe|renpon  the  defendant 
moved  to  strike  the  answer,  as  tmmatei^ 
and  Incompetent,  which  was  overruled,  and 
an  exception  was  entered.  This  ruling  Is 
presented  for  review  by  the  second  assign- 
ment of  error.  The  answer  responded  to  the 
question.  It  it  was  incompetent  or  Imma- 
terial to  the  Issues,  an  objection  should  have 
been  made  on  that  ground  when  the  interrog- 
atory was  put  to  the  witness.  It  Is  too  late 
to  raise  such  objections,  after  tbe  answer  of 
tbe  witness  had  been  taken,  without  objec- 
tion. Palmer  v.  Wltcheriy,  IS  Neb.  98,  17  N. 
W.  364;  Oberfelder  v.  Kavanaugb,  29  Xeb. 
427,  45  N.  W.  471;  Insurance  Co.  v.  Richard- 
son, 40  Neb.  1.  58  N.  W.  697.  In  no  event, 
even  though  this  evidence  was  Incompetent, 
could  a  reversal  be  had  for  that  reason, 
since  It  was  conclusively  established  by  other 
uncontradicted  testimony  that  Exhibit  I  was 
the  identical  ring  which  Mr.  Catllu  owned, 
and  which  be  let  the  prisoner  have.  More- 
over, we  are  satisfied  that  tbe  testimony  of 
Mr.  Wright,  to  which  objection  was  made, 
was  admissible.  True,  the  witness  testified 
concerning  the  identl^  of  the  ring  to  the 
best  of  his  knowledge.  It  was  only  from 
his  knowledge  of  the  matter  that  he  could 
speak.  If  the  defendant  had  desired  to  as- 
certain the  witness'  means  of  information  of 
the  matter,  he  should  have  Intemgated  him 
In  regard  thereto. 

The  third,  fourth,  fifth,  seventh,  and  eighth 
assignments  of  error  are  not  well  taken. 
They  are  based  upon  the  refusal  of  the  trial 
court  to  permit  certain  witnesses  to  answer 
questions  framed  for  the  purpose  of  eliciting 
the  condition  of  the  defendant,  as  to  his  be- 
ing under  the  Infiuence  of  liquor,  on  March 
7tli.   It  has  already  been  shown  that  the 


defendant  waa  drinUng  heavily,  where,  how 
Mten.  and  the  kind  of  Uquotb  he  drank,  and 
the  dtect  they  had  iqkhi  him.  There  waa 
no  dispute  among  the  witnesses  upon  that 
point,  and,  had  the  testimony  exdnded  been 
received,  it  only  would  have  been  cnmulaUve 
in  its  nature. 

By  tbe  ninth  assignment  Is  presented  the 
ralhig  of  the  court  in  sustaining  the  objeetlcm 
of  the  state  to  the  question  asked  the  ac- 
cused as  to  whetha  or  not  he  had  any  sle^ 
between  the  time  he  left  MitcheU'a  place 
and  the  time  be  reached  Fremont  The  de- 
cision of  tbe  court  upon  this  point  cannot 
be  reviewed,  since  no  offer  was  made  in  the 
court  below  to  prove  the  f^ct  sought  to  be 
elicited  by  the  Interrogatory.  OommlBSlcm- 
ers  V.  Kent.  S  Neb.  227;  UaBters  v.  Marsh, 
19  Neb.  458,  27  N.  W.  438;  Mathews  v. 
State,  19  Neb.  380,  27  N.  W.  234;  Lipscomb 
V.  Lyon,  19  Neb.  511,  27  N.  W.  731;  Connel- 
ly V.  Edgerton,  22  Neb.  82,  34  N.  W.  76; 
Bums  V.  City  of  Fairmont,  28  Neb.  806,  46 
N.  W.  175. 

Two  assignments  (the  tenth  and  eleventh) 
relate  to  the  remarks  of  the  trial  Judge  dur- 
ing the  argument  of  the  cause  to  the  Jury. 
In  support  of  the  charge  of  misconduct  Im- 
puted to  the  judge  were  read  the  afi3davlts 
of  the  accused,  his  attorney,  C.  J.  Smyth,  W. 
S.  Staowmaker,  Lee  Herdman,  and  Oscar  J. 
Plchard.  Opposing  these  are  the  afiadavlta  of 
Mr.  Slabaugh,  the  deputy  county  attorney, 
and  Mr.  Henderson,  the  court  stenographer. 
The  record  also  contains  the  statement  of  the 
presiding  Judge  of  what  was  said  and  dime. 
It  Is  not  Important  that  we  stop  and  con- 
sider whether  tbe  language  used  by  the  court 
was  prejudicial  or  not,  since  the  record  fails 
to  disclose  that  the  attorney  for  tbe  accused 
excepted  thereto  at  the  time,  but  shows  what- 
ever exception  was  made  was  only  to  a  re- 
mark conferaedly  unprejudidai  It  should  be 
stated  that,  so  far  as  the  affidavits  are  con- 
cerned, those  filed  on  behalf  of  tbe  prisoner 
show  a  proper  exception  was  taken,  while 
the  counter  affidavits  show  such  was  not  tbe 
fact  Whether  a  party  excepts  to  a  ruling, 
or  to  the  conduct  of  the  trial  Judge,  must  be 
determhied  alone  from  the  record;  an  Issue 
of  tact  cannot  be  made  thereon  in  this  court 
The  transcript  Imports  absolute  verity,  and 
cannot  be  impeached.  If  incorrect,  or  if  It 
falls  to  speak  the  trutb,  the  correction  must 
be  made  In  the  district  court,  and  not  hexe. 
Weander  v.  Johnson,  42  Neb.  117,  00  N.  W. 
353.  The  record  failing  to  disclose  any  ex- 
ception to  the  remarks  of  the  trial  Judge  of 
which  complaint  Is  here  made,  the  same  can- 
not be  reviewed. 

Wliat  has  been  said  disposes  of  tbe  thh> 
teenth  assignment  of  error,  which  Is  that  the 
court  erred  in  not  informing  thck  d^endant 
of  the  verdict  of  the  Jury,  and  In  not  askhig 
him  whether  he  had  anything  to  say  why 
sentence  should  not  be  pronounced  against 
him.  Unfortunately  for  the  accused,  this  as- 
signment Is  not  supported  by  the  record. 
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The  Journal  entry  In  the  case,  a  certified  copy 
of  which  is  before  us,  afflrmatlvely  shows 
that  the  prisoner,  on  heing  arraigned  for  sen- 
tence and  judgment,  was  informed  of  the 
verdict,  and  of  the  penalty  provided  by  law 
for  the  crime  of  which  he  had  been  found 
guilty,  was  asked  by  the  court  If  he  had  any- 
thing to  say  why  the  sentence  of  the  court 
ahould  not  t)ien  be  pronounced  against  him, 
and  the  defendant  replied  he  had  nothing  to 
say.  It  Is  contended  that  the  record  Is  In- 
correct, and  the  Journal  entry  Is  Bought  to  be 
Impeached  by  the  affidavits.  This,  as  we 
have  seen,  when  considering  the  previous  as- 
signment, cannot  be  done  In  that  mode  In 
this  comt. 

It  is  bislsted  that  prejudicial  error  was 
committed  In  the  failure  of  the  trial  judge 
to  Inform  the  Jury  of  the  statatory  penalQr 
attaching  to  the  offense  charged,  and  denying 
to  counsel  for  the  prisoner  permission  to 
comment  on  the  penalty  before  the  Jut7>  It 
la  obvious  tbat  both  contentions  must  stand 
or  fall  together.  If  it  was  the  duty  of  the  court 
to  Instruct  the  Jury  what  the  penalty  was, 
then  It  was  a  fair  subject  of  discussion  be- 
fore the  jury;  otherwise,  it  was  not  Two 
cases  are  cited  by  counsel  for  the  accused  to 
support  the  propositions  advanced,  viz.  Peo- 
ple T.  CasBtancs  30  Hun,  388,  and  Collins  v. 
State.  6  Tex.  App.  38.  The  last  c&se  was  de- 
cided In  a  state  having  a  statute  which  makes 
it  the  duty  of  the.  jury,  in  a  criminal  prose- 
cution, when  the  prlsmier  Is  found  guilty,  to 
assess  the  punishment  In  all  cases  where  the 
same  Is  not  absolute  ftnd  by  law  to  some 
particular  penalty.  Or.  C!ode  Tex.  I  626 
(Pasch.  Dig.).  We  can  readily  see,  under 
such  legislative  enactment,  that  the  court 
should  Inform  the  jury  of  the  penalty  Impos- 
ed by  law  for  the  offense  charged.  It  would 
be  part  of  the  case.  Without  being  so  In- 
structed, the  jury  could  not  Intelligently  and 
ivopttly  determine  the  punishment.  But  we 
have  no  such  law  In  this  state  as  obtains  in 
Texas,  except  In  cai^tal  cases;  h«ice,  the  de- 
cision In  GolUna  v.  State  cannot  be  regarded 
as  a  precedent  to  be  followed  here. 

The  case  decided  by  the  New  Twk  court, 
already  cited,  snstaina  the  contention  at  coun- 
sel for  plaintiff  In  error.  Irat  It  Is  not  a  well- 
consldered  opinion,  nor  Is  any  authority  dted 
In  tliat  state,  or  elsewhere,  to  support  the 
doctrine.  The  jndge  who  iwepared  the  opin- 
ion disposes  of  the  question  in  the  following 
brief  language:  "We  think  the  information 
should  have  been  given.  In  all  casea  the 
jury  should  know  the  effect  of  their  verdict 
While  It  Is  proper  to  butroct  them  that  when 
a  crime  Is  proven,  the  extent  et'  the  punish- 
ment therefor  is  no  sufficient  reascm  why  a 
verdict  according  to  the  facts  found  should 
not  be  rendered,  yet  as  a  part  of  the  case, 
the  punishment  should  be  known  to  the  ju- 
ry." In  states  where  the  courts,  and  not  the 
jury,  impose  the  punishment,  the  effect  or 
consequences  of  a  verdict  of  gidlty  Id  a  crim- 
inal case  does  not  concern  the  jury.  They 


have  no  right  to  convict  an  Innocent  person 
because  the  statutory  punishment  Is  light  nor 
can  they  acquit  one  proven  guilty  of  a  crime 
merely  because  the  punishment  for  the  of- 
feuse  prescribed  by  law  Is  severe.  It  follows 
that  where  the  Jury  have  nothing  to  do  with 
the  punishment  prescribed  by  law  for  the 
offense,  It  Is  not  error  for  the  court  to  fsll 
to  Inform  them  of  the  statutory  penalty.  It 
Is  discretionary  with  the  trial  Judge  whether 
he  do  so  or  not  Mr.  Bishop,  In  his  work  on 
Criminal  Procedure  (volume  1,  §  480),  lays 
down  the  rule,  In  effect,  that  If  the  punish- 
ment is  for  the  court,  It  need  not  Instrnct 
them  as  to  the  penalty,  but  otherwise.  If  the 
Jury  fixes  the  pnidsbmrait  See  Bossdl  v. 
State,  57  Ga.  420. 

The  next  assignment  of  error  Is  predicated 
upon  the  fourth  paragraph  of  the  Instruc- 
tions, which  reads  thus:  **If  yon  find  from 
the  evidence,  beyond  a  reasonable  doubt, 
that  defendant  obtained  the  ring  Id  question 
temporarily  from  said  Charles  Catlin,  and 
that  he  afterwards,  without  the  knowledge 
or  consent  of  said  Charles  Gatlln,  nnlawf uUj 
disposed  of  said  ring  at  a  iiawn  shop,  and 
received  money  thereon,  such  an  act  on  the 
part  of  the  defendant  would  be  a  conver- 
sion of  the  property  *ln  qnestltm  to  defend* 
ant's  own  use;  and  If  you  find,  beyond  a 
reasonable  doubt,  that  defendant  unlawfully 
converted  said  ring  to  his  own  nae,  by  dis- 
posing of  the  same  at  a  pawn  shop,  and  re- 
ceived money  thereon,  with  Intent  to  steal 
the  same,  then  defendant  vould  be  guilty 
of  larceny  of  said  ring,  the  same  as  If  he 
had  originally  felimiously  stolen  said  prop- 
erty from  the  said  Charles  Catlln  at  the 
time  he  obtained  possession  thereof  from 
said  Charles  Catlln,  If  be  did  obtain  It"  It 
Is  argued  that  this  instruction  Is  fatally  de- 
fective, in  that  it  omitted  the  element  of 
"felonious  taking";  and  Mrad  v.  State,  25 
Neb.  444,  41  N.  W.  2T7,  and  Bamea  v.  State 
(Neb.)  59  N.  W.  125,  are  cited  to  aui^ort  the 
proposition,  ^ose  cases  are  clearly  distin- 
guishable from  the  one  at  bar.  niey  were 
prosecutions  for  simple  larceny,  while  this 
Is  for  larceny  as  bailee.  In  the  decisions  re- 
ferred to,  the  original  tiAlng  must  have  been 
felonious  in  order  to  constitute  the  offenss 
charged,  while  such  Is  not  the  case  in  a 
prosecution  like  this.  Here  the  gist  of  the 
offense  is  not  the  felonious  taking  of  the 
ring,  but  the  conversion  th«eof  by  Ford, 
wlthoat  the  knowledge  and  consent  of  the 
owner,  with  the  Intent  to  steal  It  The  stat- 
ute under  which  the  information  in  this  case 
was  filed  (section  121b,  Gr.  Code)  declares 
"that,  If  any  bailee  of  any  money,  bank  bill 
or  note,  goods  or  chattels  shall  convert  the 
same  to  his  own  use,  with  Intent  to  steal  the 
same,  he  shall  be  deemed  guilty  of  lar- 
ceny, in  the  same  manner  as  If  the  origfnal 
taking  had  been  felonious."  The  Instructicn 
Includes  every  element  of  the  offense  de- 
scribed In  the  statute. 

It  is  Insisted  that  the  Instruction  Is  dsfec- 
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tive,  for  the  reason  that  the  word  "same" 
In  the  sentence,  "pawned  the  rtng,  and  re- 
ceived money  thereon,  with  Intent  to  steal 
the  same,"  refers  to  the  word  "money,"  and 
not  to  the  word  "ring."  This  criticism  la 
'Without  merit  The  word  "same"  refers  to 
the  ring,  and  the  Jury  must  hare  so  under- 
stood. This  Is  made  clear  by  the  portion  of 
the  Instruction  following  the  sentence  quot- 
ed above.  The  jury  could  not  have  Inferred 
from  the  language  employed  In  the  Instruc- 
tion that  they  should  find  the  defendant 
guilty  If  the  evidence  showed  that  he  ob- 
tained money  on  the  ring,  with  the  Intent  to 
steal  the  money.  The  Instruction  was  not 
misleading  or  uncertain. 

The  foregoing  remarks  dispose  of  all  the 
objections  urged  against  the  fifth  Instruc- 
tion, excepting  the  one  directed  to  the  open- 
ing sentence  of  the  Instruction,  which  reads: 
"Every  sane  person,  old  enough  to  be  ac- 
countable for  his  acts.  Is  presumed  to  intend 
to  do  that  which  he  does  do,  and  Is  pre- 
sumed to  intend  the  natural  and  probable 
consequences  of  his  voluntary  acts;  and 
such  presumption  becomes  conclusive  In  the 
absence  of  evidence  to  the  contrary."  It  is 
not  contended  that  this  portion  of  the  charge 
was  abstractly  incorrect,  but  It  is  urged  that 
it  was  not  applicable  to  the  case,— in  other 
words,  that  a  specific  Intent  to  steal  had  to 
be  proved;  that  Is,  an  Intent  distinct  and 
separate  from  the  acts  done,— and  that  the 
rule  laid  down  by  the  court  appertains  only 
where  a  general  Intent  is  sufficient,  and  not 
where  a  specific  intent  must  be  shown.  It 
Is  true  the  intent  to  steal  the  ring  had  to  be 
proven,  but  the  fact,  like  any  other,  could 
be  established  by  the  facts  and  circum- 
stances detailed  by  the  witnesses.  Doubt- 
less, where  one  who  has  the  lawful  posses- 
ston  of  the  property  of  another  converts  the 
same  to  his  own  use,  the  Intent  to  convert 
alone  might  be  Inferred  from  the  acts,  rath- 
er than  the  Intent  to  steal.  But  whether 
such  Inference  shall  be  drawn  depends  upon 
the  facts  of  each  particular  case.  The  mere 
proving  of  the  conve»ion  alone,  not  coupled 
with  any  criminating  circumstances,  would 
be  insu£Bcient  to  establish  the  intent  to  steal. 
The  Jury  could  not  have  understood  by  the 
Instruction  that,  from  the  fact  of  the  con- 
version of  the  ring,  they  were  bound  to  find 
that  the  defendant  had  a  specific  intent  to 
steal  the  same.  The  instruction,  as  entire- 
ty, left  to  the  Jury  to  determine  the  ques- 
tion of  intent  with  which  the  act  was  com- 
mitted, from  a  consideration  of  all  the  evi- 
dence adduced.  The  objection  to  the  in- 
stmction  Is  overruled. 

The  next  assignment  Is  based  npon  the 
sixth  Instruction,  which  reads:  "The  de- 
fendant claims  that,  at  the  time  he  disposed 
of  the  ring  in  question,  he  was  so  under  the 
Infiuence  of  liquor  that  he  was  incapable  of 
forming  an  intent  to  steal,  and  for  that  rea- 
son he  claims  be  Is  not  guilty.  Drunken- 
nesa  Is  no  excuse  for  crtme.  If  the  state  has 


proved,  beyond  a  reasonable  doubt,  that  de- 
fendant, at  and  within  the  county  of  Doug- 
las, and  Btate  of  Nebraska,  at  or  about  the 
time  named  In  the  information,  temporarily 
obtained  the  property  In  question  from  the 
said  Charles  Catlln,  that,  while  holding  the 
possession  of  the  property,  he  unlawfully 
and  feloniously  converted  said  property  to 
his  own  use,  without  the  consent  of  the  said 
Charles  Catlln,  by  disposing  of  said  propei-ty 
at  a  pawn  shop,  with  the  Intent  feloniously 
to  permanently  appropriate  the  same  to  his 
own  use,  against  the  will  of  said  Charles 
CatUo,  then  the  burden  would  rest  upon  the 
defendant  to  satisfy  you  by  evidence  that 
he  was  so  under  the  influence  of  liquor  at 
the  time  that  he  was  mentally  unable  to 
form  an  intent  in  his  mind  to  steal  said 
property,  or  raise  a  reasonable  doubt  in  your 
minds,  after  careful  weighing  and  consider- 
ation of  all  the  evidence  in  the  case,  wheth- 
er he  is  guilty,  because  of  such  a  state  of 
Intoxication  at  the  time  as  not  to  be  able  to 
form  an  Intent  to  steal.  You  are  to  deter- 
mine this  matter  from  all  the  evidence  in 
the  case."  Objection  Is  made  to  the  sen- 
tence "Drunkenness  Is  no  excuse  for  crime." 
The  soundness  of  this  statement  cannot  be 
successfully  controverted.  3  Rice,  Cr.  Ev. 
S  387;  Hopt  T.  Utah,  104  U.  S.  631;  Hill  v. 
State,  42  Neb.  603,  60  N.  W.  916.  Drunken- 
ness was  urged  as  a  defense,  and  the  fact 
that  the  court  Informed  the  Jury  that  It  was 
no  excuse  for  crime  In  no  manner  tended  to 
belittle  the  prisoner's  defense,  as  In  the 
brief  suggested. 

It  is  strenuously  Insisted  that  the  sixth 
paragraph  of  the  charge  cast  the  burden  up- 
on the  defendant  below  to  show  that  he  was 
Intoxicated,  when  he  converted  the  ring,  to 
such  an  extent  that  he  was  nnable  to  foi-m 
an  intent  to  steal  the  property.  The  instruc- 
tion Is  not  susceptible  of  such  interpretation. 
If  the  defendant  succeeded  in  showing  that 
he  was  Incapacitated  at  the  time,  by  reason 
of  drunkenness,  to  form  an  Intent  to  steal, 
or  If  he  raised  a  reasonable  doubt  in  the 
minds  of  the  Jury  upon  that  point,  he  was 
entitled  to  an  acquittal.  While  the  language 
used  in  the  instruction  might  have  been 
more  concisely,  as  well  as  clearly,  expressed, 
yet  we  are  unable  to  see  how  it  could  have 
misted  the  Jury.  It  was  only  necessary  that 
the  evidence  raise  a  reasonable  doubt  of  the 
prisoner's  ability  to  form  an  intent  to  steal 
to  make  the  defense  available,  and  this  Idea 
Is  sufficiently  expressed  in  the  Instruction. 
It  did  not  require  that  the  defendant  satisfy 
the  Jury  of  this  defense  either  by  a  prepon- 
'derance  of  the  evidence,  or  beyond  a  rea- 
sonable doubt.  If  the  evidence  raised  a  rea- 
sonable doubt  as  to  his  ability  to  form  an 
Intent,  It  was  sufficient. 

Complaint  is  made  of  the  eighth  instruc- 
tion, which  Is  in  the  following  language: 
"If  you  find  the  defendant  guilty,  you  will 
determine  by  your  verdict,  under  the  evi- 
dence and  these  instructions,  the  valus  of 
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the  property,  not  what  It  was  worth  In  the 
market"  By  this  InBtnictlon  the  jury  were 
told  to  fix  the  value  of  the  ring,  in  ease  a 
verdict  of  guilty  was  returned,  at  what  It 
would  bring,  or  was  worth  in  the  market 
Th!s  doubtless  was  the  correct  rule.  It  Is 
true  the  Instruction  does  not  state  whether 
the  value  was  to  be  determined  by  a  prepon- 
derance of  the  evidence,  or  beyond  a  reason- 
able doubt;  but  this  point  was  covered  by 
the  second  Inatniction,  by  which  the  Jury 
were  told  that  the  burden  was  upon  the 
state  to  establish  beyond  a  reasonable  doubt 
each  material  averment  in  the  information. 
The  Jury,-  therefore,  were  fully  informed  by 
the  court  that  the  value  of  the  property 
must  be  eetabllshed  beyond  a  reasonable 
-doubt.  Instructions  must  be  construed  to- 
gether, and  If,  when  considered  as  a  whole, 
they  properly  state  the  law.  It  is  sufficient 
-St.  Louis  v.  State,  8  Neb.  406,  1  N.  W.  371; 
Murphy  v.  State,  15  Neb.  383,  19  N.  W.  488. 
Applying  this  rule  to  the  case  at  bar,  we  are 
convinced  the  prisoner's  theory  of  defense 
was  fairly  submitted  to  the  jury,  and  no 
prejudicial  error  was  committed  in  refusing 
the  instructions  asked  by  him.  The  points 
upon  which  Instructions  were  asked  were 
fully  covered  by  those  given  by  the  court 
upon  its  own  motion,  and  It  was  not  error  to 
refuse  to  repeat  them.  Olive  v.  State,  11 
TJeb.  1,  7  N.  W.  444. 

It  is  finally  insisted  that  the  verdict  was 
not  sustained  by  the  evidence.  That  the  de- 
fendant converted  the  ring  to  his  own  use 
Is  undisputed,  and  the  careful  perusal  of  the 
-evidence  discloses  that  It  was  sufficient  to 
warrant  the  jury  in  finding  that  the  conrer- 
alon  was  felonious,  and  with  the  intent  to 
-steal,  and  that  the  accused  was  sufficiently 
sober  at  the  time  he  pawned  the  property  to 
form  such  an  Intent  The  judgment  1b  af- 
firmed. 


BOARD  OF  DIRBCT0R8  OP  ALFALFA 

IRRIGATION  DIST.  v.  COLLINS  et  al. 
(8ui»eme  Court  of  N^raaka.    Nov.  19,  1896.) 

OommirmNAL  L&w— luiaATioM  Oovp^itiBs— 
Tazatiok— Bonds. 

1.  The  tenn  "dae  process  of  law,"  as  em- 
ployed In  section  3  of  article  1  of  the  constitn- 
tion  of  this  state,  relates  primarily  to  the  remedy 
fbr  wrongs  to  petaons  and  property,  rather  than 
to  matters  of  aubstantive  law. 

2.  The  act  approved  March  26,  1895.  knon-n 
as  the  "District  Irrigation  Law,"  provides  that, 
when  bonds  are  authorized  bj  a  vote  of  any  ir- 
rigation district  application  may  be  made  to  the 
district  court  of  the  county  in  which  such  dis- 
trict or  part  thereof  is  situated,  for  an  order  con' 
firming  and  approving  the  same.  At  the  time 
set  for  hearing,  and  after  notice  by  publication 
to  ail  concerned,  any  person  interested  in  said 
district  may  appeal  and  resist  sach  application; 
and  the  cuurt  may  examine  into  and  determine 
all  qaestions  pertaining  to  the  organization  of  the 
district,  as  well  as  the  regularity  of  the  voting 
And  issuing  of  such  bonds.  Held  not  to  contem- 
plate the  taking  of  property  withoat  due  process 
of  law.  by  means  of  taxation,  within  the  prohibit 
tlon  ot  the  state  m  federal  coostitntion. 


8.  Irrigation  districts  otganizod  ander  oar 
laws  are  public  rather  than  municipal  corpora- 
tions, and  tb^  officers  are  public  agents  ex  the 

state. 

4.  While  it  is  within  the  province  of  the  Jodi- 
ciar;  to  declare  invalid  acts  evidentiy  not  deoga- 
ed  to  subserve  public  interest  if  the  aabject-mat- 
ter  of  legislation  be  such  that  there  is  any  doubt 
of  its  character,  or  if,  by  any  reasonable  con- 
Btmction.  it  can  be  hdd  to  be  for  the  welfare  of 
the  public,  the  will  of  the  l^islature  should  pre- 
vail over  any  mere  doubt  of  the  court. 

6.  The  district  irrigation  biw  does  not  conflict 
with  the  constitution  by  authorizing  the  takiog 
of  prop«ty  for  private  use  only. 

6.  The  power  of  taxation  is  an  attribate  of 
sovereignty,  having  Its  source  in  the  necessities 
of  oreanized  societr:  the  limits  of  its  exercise 
depending,  in  the  absence  of  express  limitations 
Dpon  such  power,  upon  the  exigencies  of  the 
public  That  power  has  been  committed  by  the 
people  to  the  oiscretion  of  the  legislature;  and, 
for  an  abuse  of  the  trust  thus  impoaed,  the  rem- 
edy is  by  appeal  to  the  peofrie  themselves,  in 
the  manner  prescribed  by  law. 

7.  Hie  district  irrigation  law  is  not  trncon- 
stitutional  on  the  ground  that  tbe  power  tbneby 
conferred  nptm  districta  to  lery  taxes  la  wftboot 
limitation. 

8.  Nor  does  said  act  conflict  with  the  coa- 
stitution  on  the  ground  that  the  effect  thereof  is 
to  confer  legislative  powers  upon  county  boards. 

0.  The  provii^n  of  asction  1  of  artiele  9  of 
the  constitution  for  uniform  taxation  rdatea  to 
the  revenue  requured  for  the  general  purposes  of 
state  and  municipal  government  only,  and  has 
DO  application  to  taxes  or  asseasmente  levied  for 
local  improvements. 

10.  Goiporations,  both  municipal  and  privets^ 
may,  ]n  the  absence  of  limitations  express  or  int- 
plied,  as  an  incident  to  their  general  c<»ponte 
powers,  adc^  and  use  a  CMnmon  seal 

liri^rson  V.  Dickey,  58  N.  W.  167,  89  Nek 
463.  and  Dickey  v.  Paterson  (Neb.)  64  M.  W. 
244,  distinguished. 
(Syllabus  by  fht  Court) 

Appeal  tnm  district  oomt.  Keltb  ooonty; 
Neville  Judga 

Proceedings  tqr  the  board  ct  dlrectera  ef 
Alfalfa  irrigation  district  against  H.  fl.  Od- 
lins  and  othera.  From  the  decree  leadved. 
defendants  aiq>eaL  Affirmed. 

T.  Fulton  Gantt  and  J.  R,  Brotherttm,  for 
appellants.    Q.  W.  Shields,  for  appeUeea. 

POST,  J.  This  was  a  proceeding  by  the 
appellees  before  the  district  court  for  Keith 
county,  under  the  provisions  of  section  09  et 
seq.  of  the  act  approved  March  26,  ISBEi. 
known  as  the  "District  Irrigation  Law,"  seek- 
ing a  confirmation  of  steps  resulting  in  the 
formation  of  the  Alfalfa  Irrigation  district, 
and  the  issuance  thereby  of  certain  bonds  in- 
tended to  promote  the  general  pnrpoees  ot 
the  act  The  appellants,  who  are  taxpayers 
within  said  district  filed  an  answer,  to  whidi 
more  particular  reference  will  ho'eaftv  be 
made,  but  which  puts  In  issue  substantislly 
all  the  allegations  of  the  petition.  A  decree 
having  be  m  entered  in  accordance  with  the 
prayer  of  the  petition,  the  cause  was  remov- 
ed into  this  coart  by  appeaL  The  objectloos 
nrged  by  the  appellants  In  this  court  are  sub- 
stantia Ily  as  follows:  (1)  Tlie  district  Irriga- 
tion law  conflicts  with  section  3  of  artlde  1 
of  the  cottstituthA— Fhist,  since  ft  confen  sp- 
on  connty  boards  lei^slatlTe  mnrers  In  tte 
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cnatltHi  of  fwiporatloiui;  second,  becanse  It 
authorises  the  levy  by  Irrlgatloa  districts  of 
taxes  upon  real  estate  without  limitation.  (2) 
Said  act  conflicts  with  sections  3  and  13  of 
article  1  of  the  conatitution  ot  this  state,  and 
with  section  1  ot  the  fourteenth  amendment 
of  the  constitution  of  the  United  States,  by 
authorizing  the  appropriation  of  the  property 
of  nonresidents  without  due  process  of  law. 
(3)  It  conflicts  with  the  constitution  of  the 
United  States  by  authorizing  the  appropria- 
ttdb  at  private  property  without  the  owner's 
consent  to  a  mere  private  use.  (4)  It  violates 
section  1  of  article  0  of  the  constitution  of 
this  state,  by  providing  a  system  of  taxation 
which  exchidee  from  Its  operation  all  per- 
sonal property  within  the  several  districts. 
0)  The  boi^B  In  question  are  invalid  for  the 
reastm  tliat  they  are  required  to  be  attested 
by  a  seal,  whereas  the  said  act  ma  Ices  no  pro- 
vlslon  for  the  procuring  or  use  by  such  dis- 
tricts of  an  official  seal.  (6)  Said  district 
was  not  legally  organized.  (7)  The  issuance 
of  said  bonds  was  not  authorised  by  the  req- 
uisite vote,  and  the  election  mentioned  In  the 
petition  was  accordingly  illegal  and  void. 

The  first,  second,  third,  and  fourth  objec- 
tions  challenge  the  validity  of  the  district  Ir- 
rigation law,  and  may,  for  convenience,  be 
considered  together.  It  should,  as  preUml- 
nszy  to  an  examination  of  the  subject,  be  re- 
marked that  the  act  in  question  Is  in  all 
essential  features  copied  from  the  district  Ir- 
rigation law  of  California,  in  which  state  It 
had,  by  decisions  hereafter  cited,  received  a 
settled  coDStmctlon  long  before  Its  adoption 
by  us,  and  Its  enactment  in  this  state  must  be 
ooDstrned  as  a  legislative  approval  of  the  In- 
terpretation there  given  it.  Clarlc  v.  Improve- 
ment Co,  (Neb.)  M  N.  W.  239;  Paxton  &  Her- 
shy  Irrigating  Canal  &  Land  Co.  v.  Farmers* 
A  Mendtants'  Irrigatton  &  Land  Co.  (Neb.)  64 
N.  W.  848.  It  vraa  held  In  the  cases  clt* 
ed  that  the  redamatlon  of  the  arid  lands  of 
the  state  Is,  in  a  constitutional  sense,  a  pub- 
lic use,  to  promote  which  the  legislature  may 
authorize  the  acquiring  by  condemnation  of 
the  right  of  way  over  private  property  by  ir- 
rigating companies.  It  Is  uot  necessary  at 
this  time  to  examine  the  grounds  upon  which 
those  cases  rest,  as  the  doctrine  there  assert- 
ed is  not  assailed  in  the  able  argument  of 
counsel  tor  apiwllants.  It  is  said,  however, 
that  the  district  irrigation  taw  was  not  in- 
volved In  those  cases,  and  that  the  principle 
by  which  they  are  controlled  can  have  no  ap- 
plication to  the  case  at  bar.  Since  we  are  una- 
ble to  concede  that  proposition,  an  examina- 
tion of  the  act  mentioned  and  some  of  the 
cases  to  which  reference  has  been  made  will 
not  be  out  of  place  In  this  connection. 

Tbe  act  provides  for  the  creation  of  lrriga> 
tlon  districts  comprising  property  susceptible 
of  Irrigation  from  the  same  source  and 
means  of  the  same  ^stem  of  works.  It  re* 
quires  a  petition  to  be  filed  with  tbe  county 
board,  signed  by  a  majority  of  the  resident 
freeholders  who  are  qualified  electors,  and 


who  own  a  majority  of  the  whole  number  sf 
acres  of  land  belonging  to  resident  electors, 
particularly  defining  the  boundaries  of  tbe 
proposed  district.  The  county  board  may, 
on  the  final  hearing  of  the  petition,  and  after 
notice  thereof  to  all  parties  interested,  define 
the  boundaries,  making  such  changes  thereof 
as  may  be  deemed  proper,  but  including 
therein  no  lands  which  are  not  susceptible  of 
Inlgatlon  by  tbe  same  system.  The  qtiee- 
tlon  Is  then,  at  a  special  election,  submitted 
to  the  electors  of  the  proposed  district,  who 
are  also  the  owners  of  real  estate  therein. 
Upon  the  adoption  of  the  proposition,  a  rec- 
ord thereof  is  to  be  filed  In  the  office  of  the 
county  clerk  of  each  county  In  which  any 
portion  of  the  land  Inclnded  In  said  district 
Is  situated,  and  Immediately  thereafter  tbe 
county  board  shall  call  a  special  election,  at 
which  there  shall  be  chosen  a  treasurer,  an 
assessor,  and  three  directors.  Provision  Is 
made  for  regular  meetings  ot  the  directors, 
whose  duty  it  Is  to  manage  and  conduct  the 
business  and  affairs  of  the  district,  to  make 
and  execute  all  necessary  contracts,  establish 
equitable  by-laws,  rules,  and  regulations  for 
the  distribution  and  use  ct  water,  and  to 
perform  all  such  acts  as  may  be  neoeasary 
to  fully  carry  out  the  purposes  of  the  act 
Power  Is  also  conferred  upon  said  board  to 
acquire  by  purchase  or  condemnation  all 
lands,  waters,  and  other  property  necessary 
for  canals  and  reservoirs  and  aqueducts,  and 
to  take  conveyances  therefor.  Provision  Is 
made  for  the  issuing  of  the  bonds  of  the  dis- 
trict when  authorized  by  a  vote  of  a  majori^ 
of  the  electors  having  the  qualifications  In 
said  act  prescribed,  not  exceeding  the  esti- 
mated cost  of  ditches  and  other  necessary 
Improvements,  and  for  the  time  and  man- 
ner of  payment  thereof.  All  real  estate  with- 
in the  district  is  to  be  listed  and  assessed 
by  the  district  assessor,  and  the  board  of  di- 
rectors, after  equalizing  the  assessment  in 
the  manner  therein  provided,  are  required  to 
levy  the  taxes  necessary  to  pay  interest  and 
principal  of  all  bonds  previously  Issued.  Up- 
on the  Issuance  of  any  bonds,  whether  the 
same  shall  have  been  sold  or  not,  the  di- 
rectors of  the  Irrigation  districts  by  which 
they  were  authorized  may  present  to  the  dls* 
trict  court  of  the  county  In  which  sncb  dis- 
trict, or  part  thereof,  Is  situated,  a  petition 
praying  that  all  proceedings  relating  to  said 
bonds  may  be  examined,  approved,  and  con- 
firmed. Upon  the  hearing  of  such  applica- 
tion, after  notice  to  all  persons  Interested,  the 
court  is  authorized  to  examine  into  and  de- 
termine the  legality  of  and  approve  all  of  the 
proceedingB  relating  to  or  which  may  affect 
the  validity  of  said  bonds. 

Tbe  forgoing  synopsis  la  necessarily  In- 
complete, but  ft  serves  to  Ulostrate  the  gen* 
ersl  scope  and  purpose  of  the  measare  ondw 
consideration. 

The  validity  of  this  species  of  legislation 
was  first  called  In  question  In  Xrrlgntloo 
Dtot  T.  WlUlams.  76  OaL  880.  18  FaiL  S79, 
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In  which  it  was  held,  under  constitutloaal 
proTlBioDB  subBtantially  Bimllar  to  ours,  that 
the  districts  coDtemplated  by  the  statute  of 
that  state  are  quasi  public  corporations.  In 
the  sense  that  the  purpose  of  their  organ- 
ization is  the  general  public  benefit.  It  is 
further  said  that  It  Is  not  essential  to  the 
validity  of  taxes  contemplated  by  said  act 
"that  the  method  of  their  assessment  and 
collection  should  be  assimilated  to  or  follow 
exactly  the  mode  prescribed  by  the  consti- 
tution in  providing  revenue  for  general  state 
purposes."  In  Irrigation  Dlst.  v.  De  Lappe,79 
Cal.  351,  21  Pac.  825,  the  constitutionality 
of  said  act  was  again  affirmed,  and  the  rule 
asserted  that  proceedings  for  the  formation 
of  irrigation  districts  should  be  liberally  con- 
strued, in  order  to  give  effect  to  the  pur- 
pose of  the  law.  In  Crall  v.  Irrigation  Dlst, 
87  Cal.  140,  26  Pac.  707,  the  same  doctrine 
was  asserted.  A  proceeding  like  that  be- 
fore us,  to  establish  the  validity  of  bonds 
voted  by  an  Irrigation  district,  was  declared 
to  be  an  action  in  rem,  and  the  decree  there- 
in entered  was  held  a  bar  to  a  subsequent 
action  to  enjoin  the  Issuing  of  said  bonds  on 
account  of  Irregularity  In  the  organization 
of  the  district.  Like  views  are  also  ex- 
pressed In  the  well-coDsidered  case  of  Board 
V.  Tregea,  88  Cal.  334,  28  Pac.  237.  And  In 
Re  Madera  Irrigation  Dlst.,  92  Cal.  296,  28 
Pac.  272,  675,  almost  every  phase  of  the 
subject  Is  again  examined,  and  the  doctrine 
of  the  previous  cases  In  that  court  reassert- 
ed without  qualification. 

We  cannot  In  this  connection  forbear  to 
quote  at  some  length  from  the  very  able  and 
CfHiTlncIng  opinion  of  Harrison,  J.,  In  the 
case  last  cited,  viz.:  "It  Is  contended  that 
the  act  Is  unconstitutional  for  the  reason 
that  It  Is  a  delegation  of  the  legislative  pow- 
er to  create  corporations.  If  by  this  la 
meant  that  only  the  legislature  can  create 
such  corporations,  the  answer  Is  that  the 
constitution  prohibits  such  action.  If  it  Is 
meant  that  because  the  corporation  Is  not 
'created'  until  the  voters  of  the  district  have 
accepted  the  terms  of  the  act,  the  answer 
Is  that  such  proceeding  is  In  direct  accord 
with  the  principles  of  the  constitution.  Hav- 
ing power  to  create  municipal  corporations, 
but  being  prohibited  from  creating  them  by 
special  laws,  the  only  mode  In  which  such 
corporations  could  be  created  under  a  gen- 
eral law  would  be  by  some  act  on  the  part 
of  the  district  or  community  seeking  Incor- 
poration. Indicative  of  Its  determination  to 
accept  Its  terms.  As  the  constitution  has 
not  limited  or  prescribed  the  character  of 
such  general  law,  its  character  and  details 
are  within  the  discretionary  power  of  the 
legislature.  We  know  no  more  appropriate 
mode  of  such  Indication  than  the  affirmative 
vote  of  those  who  are  affected  by  the  ac- 
ceptance of  the  terms  of  the  act  •  •  • 
Inasmuch  as  there  Is  no  restriction  upon 
the  power  of  the  legislature  to  authortse  the 
formation  of  mc^  corporation  fbr  any  public 


purpose  whatever,  and  as,  when  organized, 
they  are  but  mere  agencies  of  the  state  la 
local  goremmeut,  without  any  powers  ex- 
cept such  as  the  legislature  may  confer  upoD 
them,  and  are  at  all  times  subject  to  a  revo- 
cation of  such  power,  it  was  evidently  the 
purpose  of  the  framers  of  the  constitution  to 
leave  In  the  legislature  full  discretion  In 
reference  to  th^  organization.  •  •  •  In 
determining  whether  any  particular  measure 
Is  for  the  public  advantage.  It  Is  not  neces- 
sary to  show  that  the  entire  body  of  ttte 
state  Is  directly  affected  thereby,  but  It  is 
sufficient  that  that  portion  of  the  state  with- 
in the  district  provided  for  by  the  act  shall 
be  benefited  thereby.  The  state  Is  made  up 
of  Its  parts,  and  those  parts  have  such  a 
reciprocal  Influence  upon  each  other  that  any 
advantage  which  accrues  to  one  of  them  la 
felt  more  or  less  by  all  of  the  others.  A 
legislature  that  should  refrain  from  all  leg- 
islation that  does  not  equally  affect  all  parts 
of  the  state  would  signally  fall  In  providing 
for  the  welfare  of  the  public.  In  a  state  as 
diversified  In  character  as  Is  California.  It  Is 
Impossible  that  the  same  legislation  shoold 
be  applicable  to  each  of  Its  parts.  Different 
provisions  are  as  essential  for  those  portions 
whose  physical  characteristics  ore  dlfl««it 
as  are  needed  in  the  provisions  which  are 
made  for  the  government  of  town  and  coun- 
ty. Those  portions  of  the  state  which  are 
subject  to  overflow,  and  those  wbtch  require 
drainage,  as  well  as  those  which,  for  the 
purpose  of  development,  require  Inigatloo, 
fall  equally  within  the  purview  of  tlie  leg- 
islature; and  Its  authority  to  legislate  tar 
the  beneflt  of  the  entire  state  or  for  tbe  In- 
dividual district  Is  the  same.  The  power  of 
the  legislature  to  adapt  its  laws  to  tlie  pe- 
culiar wants  of  each  of  these  districts  rests 
upon  the  same  principle,  viz.  that  It  is  act- 
ing for  the  public  good.  In  Its  capacity  as  tbe 
representative  of  the  entire  state."  The  rea- 
soning here  employed  is  re-enforced  by  ttie 
later  case  of  Board  of  Directors,  etc..  v. 
Peterson.  4  Wash.  147,  29  Pac  995.  It  Is,  as 
has  been  observed,  quite  as  applicable  to  tbe 
provisions  of  our  constitution,  and  leads  li^ 
reslstlbly  to  a  conclusion  In  harmony  with 
that  announced  In  the  cases  cited. 

The  only  case  to  which  we  hare  been  re- 
ferred as  authority  for  the  opposing  Tiew  is 
Bradley  v.  Irrigation  Dlst,  68  Fed.  94&  It 
was  in  that  case  held  that  tbe  use  contem- 
plated by  the  Callfonila  statute  to  wliich  ztf- 
erence  has  been  made  is  In  no  proper  sense 
of  tbe  term  a  public  one  and  that  said  act  ac- 
cordingly conflicts  with  tbe  fourteenth  amend- 
ment ot  tbe  United  States  constitution,  pro- 
hibiting tbe  several  states  from  d^xivlog 
SLOj  person  ef  life,  liberty,  or  pnqvtfty  wttb- 
ont  due  process  of  law.  l^e  (pinion  of  tlie 
learned  circuit  Judge  In  that  case,  in  so  far 
as  it  arraigns  the  act  Involved  as  a  matter  of 
legiidatlre  policy,  may  be  accepted  as  alto- 
getbw  sound,  but  that  It  ts  a  sonnd  Interpre- 
tation of  the  restrictive  feature  of  tbe  consti- 
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tiitlon  of  the  TTntted  States  or  of  tlil8  state 
does  not  necMsarily  follow.  While  all  agree 
that  the  legislature  cannot  without  the  con- 
sent of  the  owner  appropriate  private  Iffop- 
erty  to  purposes  which  In  no  way  snbserTe 
public  interMts,  the  rule  Is  quite  flnnly  set- 
tled that  the  courts  wtU  not  interfere  de* 
Glaring  acts  InTSlid  simply  becanse  they  may 
differ  with  the  lawmaking  power,  rei^ecting 
the  wisdom  or  neeesi^ty  thereof;  fbr  if,  by 
any  reasonaMe  constmctlon,  a  designated  use 
miiy  be  held  to  be  pnUlc  in  a  constitutional 
sense,  the  will  of  the  I^islature  should  pre- 
vail over  any  mere  donbt  of  the  court.  Pax- 
ton  &  Her^y  iTrlgatlng  Canal  &  Land  Co.  t. 
Farmers*  &  Metchanta*  Irrigation  &  Land 
Co.,  supra. 

We  are  aware  that  the  subject  under  con- 
sideration has  by  federal  tribuiuLlB  been  lik- 
ened to  questloDB  of  commercial  law,  depend- 
ing for  their  solntitm,  not  uptm  the  decisions 
of  a  single  state  <x  tribunal,  but  upon  gen- 
eral principles  common  to  all  courts.  As 
said  In  Olcott.T.  Supervisors,  16  WalL  GTS, 
cited  In  support  of  the  conclusion  announced 
lu  Bradley  v.  Irrigation  Dtst:  "The  nature 
of  taxation,  what  uses  are  public,  and  what 
are  private,  and  the  extent  of  unrestricted 
legislative  power,  are  matters  which,  like 
questions  of  commercial  law,  no  state  court 
can  ccmclvslvdy  determine  for  us."  We  do 
not,  however,  undenitand  the  court  by  what 
IB  there  said  to  call  in  question  the  rule  by 
which  mere  doubts  are  resolved  in  ftvor  of 
the  judgment  of  the  legislature.  The  prohi- 
bition against  the  taking  of  private  property 
without  due  process  of  law  Is  not  peculiar  to 
the  national  constitution,  but  is  a  part  of  the 
fiindamental  law  of  a  majority.  If  not  all,  of 
the  states.  It  is  worthy  of  note,  too,  in  this 
connection,  that  the  foregoing  rule  was  firmly 
established  long  prior  to  the  adoption  of  the 
fourteenth  amendment  2  Kent,  Comm.  340; 
Beekman  v.  Railway  Co.,  3  Paige,  Ch.  73; 
Coster  V.  Water  Co.,  18  N.  J*  Eq.  54.  S16,  and 
cases  cited.  The  reasonaMe  Inference  Is  that 
tbe  restrictlMi  therein  utran  the  powers  of  the 
states  relating  to  private  pn^ierty  was  in- 
tended to  harmonise  tbe  national  bin  of  rights 
with  the  provisions  <nf  the  several  state  con- 
stitutions, rather  than  to  introduce  a  new  and 
distinct  prlndirie  or  rule  of  construction.  It 
Is  doubtful,  indeed.  If  that  enactment  had  the 
effect  to  enlargethe  rights  of  property  secured 
the  common  law;  since,  as  shown  In  Da- 
vidson V.  New  Orleans.  86  U.  S.  87,  the  term 
"dne  process  of  law"  means  no  more  than  the 
"law  of  tbe  land,"  as  employed  In  Magna 
Charta.  See,  also.  Parsons  v.  Russell,  11 
Mich.  129;  Banning  v.  Taylor,  24  Pa.  St.  282; 
Greene  v.  Briggs,  1  Curt.  811,  Fed.  Oas.  No. 
e,764. 

In  the  oj^nlon  of  Mr.  Justice  Miller  In  Da- 
vidson V.  New  Orleans,  supra,  is  found  an  ex- 
ceedingly comprehensive  discussion  of  the 
subject,  concluding  as  follows:  "There  is 
wisdom,  we  think.  In  ibe  ascertaining  of  the 
Intent  and  application  of  such  an  Important 
V  ^K.w.no.  19—69 


phiase  of  the  federal  constitution  by  fbe 
gradual  process  of  Judldal  Inclusion  and  ex- 
clusion, as  the  cases  presented  for  decision 
shall  require,  with  the  reasoning  upon  which 
such  detilalons  may  be  founded.  *  *  *  As 
contributing  to  some  extent  to  that  mode  of 
determining  what  classes  do  not  fall  witliln 
ite  provisions,  we  lay  down  the  following 
prt^xMltlon,  as  ap[dlcable  to  the  case  before 
us:  That  whenever,  by  the  laws  of  a  state 
or  by  state  authnltyi  a  tax,  assessment,  or 
servitude,  or  othw  burden,  is  Imposed  upon 
property  for  tbe  pnbUe  use.  whether  it  be  for 
the  whole  state  or  some  limited  portion  of 
the  community,  and  those  laws  provide  for  a 
mode  of  conflrmli^  or  contesting  the  charge 
thus  imposed,  in  the  ordinary  courts  of  jus- 
tice, with  Budi  notice  to  the  person  or  such 
proceeding  in  regard  to  the  property  as  is  ap- 
propriate to  tbe  nature  of  the  case,  the  judg- 
ment in  such  inmceedings  cannot  be  said  to 
deprive  tbe  owner  of  bis-  property  without 
due  process  of  law,  however  obnoxious  It 
may  be  to  other  objections."  That  case  arose 
under  the  provisions  of  a  statute  of  Louisiana 
authorising  the  assesamoit  of  property  with- 
in drainage  districts  for  tbe  pprpose  of  re- 
claiming overflowed  lands.  Befim  such  as- 
sessments cotdd  become  effectual,  they  are 
required  to  be  filed  in  the  proper  court,  and 
personal  notice  given  all  owners  known  and 
within  reach  of  process,  and  service  by  pub- 
lication as  to  such  as  are  unknown  or  not 
within  tile  jurisdiction  of  the  court  An  or- 
der  of  confirmation  was  denied  hy  tbe  lowor 
court,  whleb  judgment  was  reversed  on  aj^ 
peal  to  tbe  sujmmft  court  of  tbe  state,  and 
the  judgment  last  mentlmied  was  aflbmed  on 
error  the  supreme  court  of  tbe  United 
States.  In  Pearson  Tewdall,  95  U.  S.  284, 
it  Is  said  by  Walte,  C  J.,  referring  to  a  Penn- 
sylvania statute  of  the  same  gen«al  charac- 
ter: "In  tbe  statute  now  under  coiulderation, 
ample  provision  Is  made  for  an  inquiry  as  to 
damages  before  a  competent  court,  and  ft>r  a 
review  of  the  proceedings  of  the  court  of  orig- 
inal jurisdiction  upon  appeal  to  the  highest 
court  of  the  state.  This  is  'due  process  of 
law,*  within  the  mesning  of  that  term  as  used 
in  the  federal  constitution."  The  question 
was  again  dlrecUy  presented  in  Hagar  v. 
Reclamation  Diet  No.  ^'tH,  111  U.  S.  701,  4 
Sup.  Ct.  663,  .-rfaich  arose  nnHer  a  California 
statute  for  the  redamatlon,  by  districts,  of 
swamp  and  overflowed,  salt  marah,  and  tide 
lands,  by  means  of  assessments  upon  prop- 
erty thereby  benefited.  In  which  Mr.  Justice 
Field  uses  this  language:  "If  property  taken 
upon  an  assessment,  whldi  can  only  be  en- 
forced in  this  way.  be  not  taken  due  process 
of  law.  then,  as  said  by  Mr.  Justice  Miller  in 
the  New  Orleans  case,  these  words,  as  used 
In  the  constltutlcm.  can  bave  no  definite  mean- 
ing. The  numerous  decisions  cited  by  coan- 
ael,  some  of  which  are  given  In  the  note,  as 
to  the  necessity  of  notice,  and  of  an  oppor- 
tunity of  being  heard,  ara  all  satisfied  whera 
a  hearing  in  comt  to  thus  aBowed."   And  the 
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■ame  doctrine  Is  reaaserted  and  emphasized 
by  Mr.  Justice  Gmy  in  Warts  t.  Hoaglaad, 
U4  n.  S.  600,  5  Sup.  Ct  1086.  See  in  this 
connection,  also.  Spencer  v.  Merdiant,  1^  U. 
S.  8  Sup.  Ct.  921;  Paulsen  t.  Portland, 
149  U.  S.  30,  IS  Sup.  Ct  760;  Dean  v.  Davis, 
51  Oal.  410;  People  t.  Reclamation  Dist.  Xo. 
lOS,  63  Cal.  S18;  Tnilock  Irrigation  Dlst.  v. 
Williams,  IiTisatlon  Dlst  v.  De  Lappe,  and 
In  re  Madera  Irrigation  Dist,  supra.  It  la 
said  in  the  case  last  cited  that  "his  [the  com- 
plainant's] property  la  not  taken  from  him 
without  due  process  of  law  if  be  Is  allowed 
a  hearing  at  any  time  before  the  Hen  of  the  as- 
sessment thereon  becomes  final";  citing  GU- 
more  t.  Hentlg.  33  Kan.  ITO.  5  Poc.  781;  Da- 
vies  T.  City  of  Angles,  86  CaL  37.  24  Pac. 
771;  and  Hagar  v.  Reclamation  Dlst.,  supra. 
And.  in  Tmlock  Irrigation  Dlst  t.  Williams,  the 
court,  refm-lng  to  the  analogy  between  Irri- 
gating districts  and  districts  organised  for  the 
reclamation  of  swamp  and  oTerflowed  lands, 
say:  "The  one  Is  Intended  to  bring  into  culti- 
vation and  make  productive  a  large  acreage 
of  land,  which  would  otherwise  r«naln  uncnl- 
tirated  and  nnprodnctive  ot  any  adTOntage  to 
the  state,  bei^pg  nsel^  lnciq;»able  of  yielding 
any  revenue  of  Importance  towards  the  sup- 
port of  the  general  purposes  of  state  govmi- 
meut,  by  reason  of  too  much  water  flowing 
over  or  standing  upon  or  percolating  through 
them.  The  aOiep  has  for  its  main  object  the 
utUixlng  and  improvement  of  vast  tracts  of 
arid  and  unfruitful  soli,  desert-like  In  charac- 
ter, much  of  It  which,  If  water  In  sufflei«it 
quantity  can  be  conducted  upon  and  applied 
to  it,  may  be  mode  to  produce  the  same  re- 
sults as  flow  from  the  drainage  ot  large 
bodies  of  swamp  and  overflowed  lands." 

The  conclusiona  we  reach  from  an  exam- 
ination of  tbe  foregoing  authorities  are: 
First  that  the  term  "due  process  of  law"  re- 
lates primarily  to  tbe  remedy  or  means  of 
redress  where  property  rights  are  invaded, 
rather  tiian  to  matters  of  substantive  law, 
and  that  tbe  provision  of  onr  statute  for  a 
hearing  upon  notice  of  all  questions  pertain- 
ing to  the  organization  of  Irrigation  dis- 
tricts, and  the  imposition  by  them  of  taxes 
and  assessments,  fully  satisfies  the  require- 
ments of  the  state  and  federal  constitution; 
second,  tbe  end  and  purpose  of  said  act  Is 
in  a  constitutional  sense  public,  and  tbere- 
fore  resting  in  the  wisdom  and  discretion  of 
the  legislature.  The  reasoulng  based  upon 
the  decision  in  Bradley  v.  Irrigation  Dist 
must  accordingly  be  rejected. 

The  objection  to  said  act  on  the  ground 
that  it  authorises  the  creation  by  county 
boards  of  municipal  corporations.  In  viola- 
tion of  section  3  of  article  1  of  the  constitu- 
tion, is  fully  met  by  the  California  cases 
cited,  holding  that  irrigation  districts  are 
public,  and  not  strictly  speaking,  municipal, 
corporations,  and  that  their  olHcers  are 
agents  of  the  state. 

To  the  proposition  that  the  authority  con- 
ferred upon  irrigation  districts  to  levy  taxes. 


;  without  limitation*  upon  the  property  wlthls 
their  boundaries,  is  an  Invasion  of  the  pro- 
visions of  the  state  constitution,  it  may  be 
answered— First.  That  the  power  of  taxatloD 
Is  an  attribute  of  sovereignty,  haviiv  Its 
source  in  the  necessities  of  organized  so- 
detji^  That  power  has  by  the  people  been 
committed  to  the  discretion  of  tbe  leglda- 
ture,  and  the  llmlte  within  which  It  may  be 
^ercised  depend,  in  the  abs^ce  of  ezpreH 
limitation  upon  such  power,  upon  tbe  exi- 
gencies of  the  public;  and.  for  an  abase  ot 
the  trust  thus  imposed,  the  remedy  Is  an  ap- 
peal to  tbe  people  themselves.  In  tbe  manner 
ordained  by  the  constitntlon.  Second.  The 
power  of  taxation  so  conferred  Is  not  u 
counsel  assume,  unlimited,  but  Is  restricted 
to  revenue  sufficient  to  meet  the  obligathms 
voluntarily  assumed  by  the  taxpayers  them- 
selves. Third.  Although  ample  provision 
made  for  resisting  the  Issuance  of  boids  by 
taxpayers  and  others  Interested,  the  record 
contains  no  suggestion  of  an  abuse  in  thk 
Instance  of  the  taxing  power.  Nor  does  said 
act  conflict  with  section  1  of  article  9  of  the 
constitutkMi,  requiring  taxation  to  be  equal 
and  uniform.  That  provision  relates  to  tbe 
revenue  required  for  the  general  purpose  of 
government  state  and  municipal,  and  has 
no  application  to  taxes  or  assessments  levied 
for  local  Improvements.   Sterling  v.  Gait, 
117  la  11,  7  N.  E.  4n;  Davis  v.  City  ot 
Litchfield,  149  111.  813,  83  N.  E.  888;  Retaiken 
V.  Fuebring,  130  Ind.  382,  30  N.  E.  414;  Ches- 
ter City  V.  Black,  132  Pa.  8t  608.  19  AtL 
270;  City  of  St  Joseph  v.  Owen,  110  Uoi 
445, 18  S.  W.  713;  City  of  Denver  v.  Knowtes. 
17  Cola  204,  80  Pac.  UMl. 

Tbe  only  other  objection  which  calls  tor 
notice  Is  that  by  wliicb  tbe  validity  of  the 
bonds  is  assailed  on  the  ground  that  tbe  act 
under  conrideration  does  not  expressly  an- 
tiiorhK  the  procuring  of  a  seal  by  iiri^Uon 
districte.  That  contention  ta  based  apm  the 
ruling  of  this  court  in  Larson  r.  Dickey,  3^ 
Neb.  463,  B8  N.  W.  167,  and  Dickey  v.  Pa- 
terson  (Neb.)  64  N.  W.  244,  that,  Inaamncb 
as  no  proviston  is  made  fay  law  for  tiw  use 
by  county  treasurers  of  an  official  seal,  there 
exlste  under  the  present  revenue  taw  no  au- 
thority ft>r  the  execution  by  them  of  valid 
tax  deeds.  Our  first  Impression,  It  must  be 
confessed,  was  strongly  In  favor  of  ibe 
soundness  of  that  argument;  but  npon  re- 
flection, we  are  satisfied  that  tbe  cases  cit«d 
rest  upon  principles  entirely  dUTermt  fn»ia 
that  which  must  control  In  tlila.  By  refer- 
ence to  Larson  v.  DicfceoTi  it  will  be  ob- 
served that  tbe  provision  there  under  cos- 
slderatlon  was  section  127  of  tbe  revenue 
law,  requiring  tax  deeds  to  be  executed  br 
tbe  treasurer  "under  the  official  seal  ot  blf 
office,"  substantially  In  accordance  with  tbe 
form  therein  prescribed,  and  which  ras- 
dndcs  as  follows:  "Given  under  my  hand 

and  the  seal  of  our  court  this  day  of 

 .  A.  D.  18-."  It  Is  shown  In  that  cast 

that  the  section  mentioned  was  copied  from 
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section  221  of  the  revenue  law  of  Illinois. 
By  statute  of  that  state,  the  sale  of  lands 
for  delinquent  taxes  was  made  onder  decr^ 
of  the  connty  court  <a  court  of  record)  In  a 
proceeding  instituted  by  the  county  treasur- 
er; the  section  above  mentioned  requiring  ; 
all  deeds,  therefore,  to  be  executed  by  the  j 
clerk,  under  the  seal  of  the  court   What  | 
was  there  twid,  In  effect.  Is  that  the  history  | 
of  section  127  emphasises  the  oft«sserted 
rule  that  provisions  Intended  to  divest  per- 
sons of  title  to  property  In  the  exercise  of 
the  taxing  power  should  be  strictly  con- 
strued. The  cause  before  us,  on  the  txtbee 
hand,  Involves  the  mere  contractual  obliga- 
tion of  the  district  named,  and  not  calling 
for  the  application  of  the  strict  rule  of  con- 
struction recognised  In  the  cases  mentioned. 
It  may  with  safety  be  asserted  that  In  the 
absence  of  limitation,  express  or  Implied, 
corporations,  both  private  and  municipal,  j 
may,  as  an  incident  to  their  general  corpo-  I 
rate  powers,  adapt  and  use  a  common  seal. 
Dill.  Hun.  Corp.  (4th  Ed.)  190;  4  Tbomp. 
Corp.  5044,  C045;  Beach,  Prlv.  Corp.  876. 

It  follows  that  the  decree  of  the  district 
court  is  right,  and  most  be  affirmed.  Af- 
firmed. 


CITY  OF  OMAHA  v.  MEQBATH  et  aL 
(Supreme  Court  of  Nebmska.    Nov.  20^  1885.) 

FnSLIO  IhPBOVBMENTS— EXEMPriOK  FSOH  A8BS8B- 

MEST  or  AbUTTIKO  PaOPBHTT~lN/UNCTION. 

1.  Where  a  strip  of  ground  surroandiog  a 
tract  of  land  designed  for  a  public  park  was  cod- 
T^ed  by  parties  who  owned  other  land  outside 
of  and  abutting  upon  the  said  strip  upon  the  ex- 
press coDditioos  in  the  deed  of  conrejaoce  that 
the  grantee  should  lay  out  and  improve  said  strip 
as  a  street,  and  forever  after  keep  the  same  in 
good  repair  and  order,  at  its  own  expense,  such 
city,  for  improving  or  keejdng  In  repair  such 
street,  cannot  require  pafment  by  its  graotora 
because  of  their  ownership  of  the  aforesaid  abut- 
ting property,  and  the  same  exemption  from  lia- 
bilitr  exists  iu  favor  sf  oue  who  nas  since  pur- 
chased a  part  of  said  abutting  property. 

2.  Under  the  above  circumstances,  an  in- 
junction wiU  lie  to  restrain  a  sale  being  made 
Dy*tbe  city  of  any  of  the  abutting  property  afore- 
said, and  against  the  collection  from  any  owner 
of  such  adjacent  property  of  the  cost  of  improv- 
ing or  of  keeping  in  repair  any  portion  of  said 
street. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Douglas  county; 
I>avlB,  Judge. 

Action  by  James  O.  MeReath  and  others 
against  the  city  of  Omaha.  From  the  de- 
cree for  plahitlfTs,  defendant  brings  error. 
Affirmed. 

W.  J.  Conndl,  for  plalntitF  In  errm*.  Ken- 
nedy ft  Learned  and  John  M.  Thurston,  for 
defendants  in  etror. 

RYAN,  a  This  action  was  bronght  In  the 
diKtrict  cotui  of  Douglas  county  by  the  owners 
of  certain  lots  for  a  decree  perpetually  restrain- 
ing the  city  ct  Omaha  frmn  collecting  certain 


assessments  upon  the  iffoperty  of  the  peti- 
tlonoB  lying  contiguous  to  streets  which 
surround  Hanscom  Parle  The  parties  who 
sought  the  relief  afwesald  under  A.  J.  Hanscom 
and  James  Megeath,  the  original  proprietors 
of  tile  whole  tract,  were  owners  by  mesne 
conveyances  of  lots  described  as  owned 
each  petitioner  respectively.  There  was  a 
decree  as  prayed,  and  the  review  of  this 
Judgmoit  is  sought  the  dty  of  Omaha 
vj/on  Its  petitimi  In  error.  There  was  no  bill 
of  exceptions,  hraice  we  must  assume  that 
each  fact  well  pleaded  in  tbe  petition  was 
established  by  sufficient  competent  proof,  and 
we  are  equally  bound  to  assume  the  failure 
to  i»rove  all  essential  affirmative  propositions 
contained  In  the  answer.  It  was  alleged  in 
the  petition  that  the  city  of  Omaha,  prlw  to 
November  7,  1S72,  oitaed  into  negodatiom 
with  Andrew  J.  Hanscom  and  James  Me- 
geath for  the  purpose  of  securing  from  them 
and  their  wives  a  portion  of  their  land  to  be 
used  by  said  city  as  a  public  park.  It  was 
further  avwred  that  the  result  of  said  nego- 
tiatltHis  was  that  a  deed  was  msde  by  A.  J. 
Hanscom  and  James  Me^ath,  their  wives 
therein  Joining,  to  the  dty  of  Omaha,  on  No- 
vember 7,  1872,  of  grounds  for  a  park  and  a 
street  around  It;  that  the  grantors  named 
received  no  consideration  for  making  said 
deed,  exc^  tbe  ben^t  which  would  accrue 
to  the  remaining  real  estate  of  tbe  grantors 
by  reastm  of  the  locathm,  improvement,  and 
maintenance  of  said  pabllc  park  and  -  the 
street  w  avenue  Mirroundlng  the  same;  that 
the  cbltf  inducement  moving  sstd  grantoi^  to 
donate  and  convey  said  pn^iorty  was  that  the 
potormance  of  the  city  im  Its  port  of  all  the 
tenna  and  amdithnis  contained  In  said  deed 
would  enable  said  grantors  to  lay  ovt  the  re- 
maining portlm  of  their  several  tracts  of 
land  Into  lots  and  blocks  fronting  and  abut- 
ting on  the  street  or  avenue  lying  adjacent  to 
and  surrounding  said  paric;  tlut  said  proper- 
ty fronting  and  abutting  on  said  avenue 
around  said  park,  by  reason  of  said  ctmdl- 
tions  that  the  said  cdty  would  Improve  and 
keep  in  repair  said  avenue  and  park,  would 
be  more  deairaUe  for  resldenoe  and  other 
purposes;  that  it  was  well  undostood  by  the 
city  of  Omaha  at  the  time  it  received  and 
accepted  said  conveyance  that  said  deed  was 
executed  by  granttars  for  and  in  ctmsidoatlon 
of  the  benefits  afweeald,  which  would  attach 
especially  to  the  lots  and  land  fronting  and 
abutting  upon  the  avoiue  around  said  park. 
It  was  further  alleged  In  the  itetltlon  that 
by  the  acceptance  of  the  aforesaid  convey- 
ance the  dty  of  Omaha  was  bound  by  the 
requirements  of  the  deed  whereby  said  con- 
veyance was  made,  and  that  at  the  time  of 
said  conv^ance  the  grantors  thmin  named 
owned  all  the  property  adjacent  to  and  fa- 
cing upon  the  avenue  surrounding  Hanscom 
Pai^,  and  that,  relying  uptm  the  faithful  per- 
formance by  tbe  city  of  Omaha  of  all  tbe 
terms  and  conditions  of  thdr  said  deed,  the 
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af<HreBaId  giartors  proceeded  to  lay  out,  sub 
divide,  and  plat  all  of  the  said  real  estate 
fronting  and  abutting  upon  said  avenue 
anHind  said  park  Into  lots;  that  by  mesne 
coDveyances  the  petitioners  in  tbe  district 
court  bad  become  owners  of  certain  of  these 
eereral  lots,  as  In  tbe  petition  described,  and 
that  thereby  all  of  tbe  conditions  of  the  aatd 
conveyance  to  the  city  of  Omaha  inured  to 
the  benefit  of  tbe  several  owners  of  the  afore- 
said lots.  It  has  already  been  indicated 
wbat  relief  was  sought  against  the  plain- 
tur  In  error,  and  against  what  threatened  In- 
vasion of  the  rights  of  the  several  property 
owners,  who  Joined  In  asking  relief  against 
the  city,  such  relief  was  pi-ayed.  It  Is  not 
necessary  that  the  conditions  attached  to 
that  part  of  the  conveyance  affecting  only 
the  public  park  grounds  should  be  set  out 
at  length.  For  our  purposes  It  Is  sufficient 
to  refer  to  that  part  ot  the  deed  which  rest- 
ed In  tbe  city  of  Omaha  the  title  to  a  strip 
of  land  80  feet  wide,  which  surrounded  said 
park,  for  a  highway  or  public  street,  and.  In 
connection  therewith,  to  quote  the  conditions 
affecting  the  same.  In  respect  to  this  strip, 
tbe  language  of  tbe  conditions  was  as  fol- 
lows: "Upon  these  express  conditions,— that 
it  shall  be  forever  used  and  occupied  as  a 
public  street  or  highway,  and  that  the  said 
city  of  Omaha  shall  lay  out  and  improve 
said  street  or  highway,  and  shall  forever  keep 
the  same  in  good  order  and  repair,  at  the 
expense  of  said  dty  of  Omaba.  And  in  case 
of  failure  or  neglect  to  c(KDply  with  any  or 
all  of  said  coadltions,  then,  and  in  that  case, 
the  title  to  said  street  or  highway  shall  re- 
vert back  and  reinvest  in  the  parties  of  tbe 
first  part,  their  belra  or  assigns,  according 
to  their  .^original  Interests."  The  dty  of 
Omaha,  It  was  alleged  in  the  petition,  had 
caused  the  highway  or  street  surrounding 
Hanscom  Park  to  be  paved,  and  there  was 
raised  no  question  that  this  paving  was  prop- 
^ly  draie,  and  that,  as  done,  it  was  in  com- 
pliance with  the  requirement  ttut  the  city 
should  Improve  said  highway,  and  keep  tbe 
same  in  good  (Hrder  and  repair.  Plaintiff  in 
error,  iMmever.  Insists  that  the  sole  remedy 
available  to  any  one  was  by  re-entry  for  con- 
dition broken,  and  this,  It  was  contended, 
resulted  from  the  provisions  of  the  deed  It- 
self. It  was  argued  that  the  law  abhors  for- 
feitures, and  that,  even  if  a  right  to  enforce 
a  forfdture  existed,  it  must  be  denied  to 
the  defendants  In  error,  because  by  law  the 
right  of  re-entry  for  condition  broken  is  lim- 
ited to  tbe  grantors  and  tbdr  heirs.  For  the 
purposes  of  this  case  it  might  be  conceded 
that  the  provisions  of  the  deed  under  consid- 
eratlMi  amount  to  conditions  subsequent,  and 
that  it  th»*^ore  results  that  for  any  breach 
of  these  condltkms  there  is  available  only  one 
remedy,— a  right  of  re-entry  for  cmditlons 
broken,  limited  to  the  grantors  and  their 
helra.  In  this  case  these  propositions  coold 
hare  no  applicability,  for  toy  tbe  orlgtaal  pe- 


tition no  breach  was  alleged.  Practically,  it 
was  therein  conceded  that  the  city,  in  paring 
as.  It  had,  had  complied  with  the  condidons 
imposed  upon  it  by  the  provisions  of  the  deed. 
The  ground  of  complaint  was  that  tbe  city, 
after  having  so  paved  the  streets  around  tbe 
park,  was  attempting  to  compel  payment  for 
a  part  of  such  paving  by  the  owners  of  lots 
which  front  upon  this  pared  street.  There 
was  in  the  deed  to  the  city  no  condition  that. 
If  it  sought  to  comp^  payment  in  this  man- 
ner, the  original  grantors  ot  such  street  to 
the  city,  or  any  one  else,  might  re-enter  u 
for  breach  of  a  condition  auttseqnent.  In- 
deed, there  is  in  the  deed  no  recognition  of 
a  [>ossiblllty  of  the  assertion  of  such  a  right 
of  the  city  to  repayment  of  the  expenses  in- 
curred either  in  Improving  or  keeping  in  re- 
pair this  highway  or  street  As  against  tbe 
original  grantors,  tbe  city  could  not  consist- 
ently hare  required  that  Its  title  should  be 
recognized,  and  at  the  same  time  have  iu- 
slsted,  In  tbe  face  of  tbe  above  conditions, 
that  such  grantors  should  Improve  and  keep 
In  repair,  or,  wbat  amounts  to  the  same 
thing,  pay  for  Improvements  and  repairs  al- 
ready mad&  Against  such  an  attempt  tn 
Ignore  Its  obligations  no  redress  was  pro- 
vided In  the  deed.  As  against  an  att^miit. 
by  tbe  exercise,  under  the  circumstances,  of 
Its  power  of  taxation,  to  compel  such  gran- 
tors to  pay  for  such  Improvements  or  re- 
pairs of  tbe  street,  which  the  city,  ui>on  suf- 
ficient consideration,  was  bound  to  make,  a 
court  of  equity  would  decree  proper  relief. 
This  does  not  seem  seriously  to  be  questioned 
by  the  plaintiff  In  error,  but  Its  objection  ap- 
parently Is  tbat  the  defendants  in  oror  are 
not  entitled  In  this  respect  to  be  subrogated 
to  the  rights  and  remedies  of  tbe  original 
grantors  of  tbe  street  to  the  city.  In  Fisbcr 
V.  Beard,  32  Iowa.  34C,  H.  P.  Sebolte,  the 
ralglnal  proprietor  of  a  tract  qf  land,  had 
designated  upon  the  plat  thereof  a  certain 
square  as  a  public  park,  and  had  sdd 
facing  said  square  to  parties  who  had  relied 
upcm  such  proprietor's  repres^tation  tbst 
the  said  square  would  always  be  a  public 
park.  Afterwards,  the  designation  ''Public 
Park"  was,  by  the  proprietor,  changed  oa 
tbe  plat  to  "Garden  Square."  and  stUl  othff 
lots  facing  thereon  were  wAA  upon  tbe  failb 
of  representations  by  said  proprietor  made 
that  the  aforesaid  square  should  fwpv«-  re- 
main a  public  park.  Subsequently  tbe  orig- 
inal iH-oprletor,  without  con6iderati<«  tb«e- 
for,  conveyed  the  square  In  question  to  bit 
wife,  who,  after  his  death,  became  tbe  wife 
of  R.  H.  Beard.  It  was  alleged  In  a  petition 
for  au  injunction  that  some  of  the  plaintiffs 
were  owners  of  lots  facing  this  square  by 
virtue  of  deeds  from  Sebolte  and  bis  wlff. 
while  others  of  tbe  petitioners  had  purchased 
their  lots  from  tbe  grantees  of  Schcdte;  and 
that  tbe  defendant,  Mrs.  Beard,  was  abont 
to  lay  off  the  aforesaid  square  into  lots,  and 
sell  tbe  same  for  tire  erectioo  tlimoa  of 
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buUdlDffS  for  the  different  purposes  of  trade 
and  buBlnesf).  to  tbe  prejudice  and  Injury  of 
all  tbe  plaintiffs.  An  Injunction  against  the 
tbreatened  Injuries  was,  by  tbe  supreme 
court  of  Iowa,  held  proper  In  favor  not  <Hily 
of  the  original  purchasers,  but  as  well  in  fa- 
vor of  their  grantees.  In  the  discussion  of 
this  case,  Miller,  J.,  ddivering  the  opinion 
of  tbe  court,  said:  "The  right  or  easement 
acquired  by  tbe  i^lnal  purchasers  from 
Seholte  became  affixed  to  the  lots  f  ronttaig  on 
the  square  In  the  nature  of  a  covenant  nuir 
ning  with  the  land,  and  passed  to  subse- 
queut  grantees  of  the  lots,  without  any  spe- 
cial assignment  or  conveyance  thereof.  Who- 
ever purchased  we  of  these  lots  to  which  the 
easement  was  attached  became  entitled 
thereto,  and  whoever  became  the  grantee  of 
the  square  upcm  which  this  easemfflit  was  a 
burden,  with  notice  thereof,  would  take  the 
same  burdened  with  the  easement."  In  Til- 
lage of  Watertown  v.  Cowmi,  4  Paige,  510, 
It  was  held  tliat  the  grantee  of  a  lot  adjoin- 
ing a  public  square,  who  bad  a  special  cove- 
nant fnun  his  grantor,  a  fcsmw  owner  of  tbe 
lot,  that  the  square  should  be  kept  open  for 
the  benefit  of  his  lot  and  should  not  be  built 
upon,  might  file  a  bill  In  equity  to  restrain 
his  grantor  from  violating  this  covenant. 
These  principles  we  have  not  found  ques- 
tioned in  any  adjudicated  case,  and,  most 
certainly,  they  are  just  and  equitable.  The 
facts  of  the  case  at  bar  fall  within  the  rea- 
son of  these  rules,  and  accordingly  they 
should  be  applied.  Tbe  city  of  Omaha,  when 
It  accepted  the  grant  of  the  highway  sur- 
rounding 4lanBcom  Park,  did  so  subject  to 
tbe  conditions  expressed  In  the  deed  of  con- 
veyance of  such  highway.  Since  the  city  has 
become  vested  with  this  title  there  has  arisen 
no  occasion  or  justiflcatlon  for  resort  to  a 
remedy  by  re-entry,  for  no  condition  snbse- 
qumt  has  bem  violated.  There  has,  how- 
ever, been  an  attempt  to  compel  the  owners 
of  lots  fronting  npon  such  highway  to  pay 
for  wliat  the  city  was  bound  itself,  upon  a 
sufficient  valuable  consideration,  to  do.  By 
virtue  of  its  light  to  levy  taxes  and  assess- 
ments the  city  Is  able  to  do  this  Injustice 
without  resort  to  the  courts.  The  parties 
whose  rights  are  Invaded  in  this  manner  have 
no  remedy  by  virtue  of  a  right  of  re-entry, 
or,  what  has  been  by  some  courts  recognized 
as  a  substitute  therefor,  an  action  of  eject- 
ment. In  Morris  v.  Merrel,  44  Neb.  423,  62 
X.  W.  865,  the  rule  laid  down  was  that, 
"where  public  officers  are  proceedUig  Illegally 
under  claim  of  right,  they  may  be  enjoined." 
and  in  support  of  this  pn^mnltion  several  ad- 
judicated cases  were  cited.  The  same  re- 
di'ess  is  available  against  attempts  to  do  what 
the  city,  by  Its  ctmtract  obligations,  Is  bound 
not  to  do,  as  was  above  announced  by  this 
court  with  regard  to  proceedings  in  other 
respects  lU^al.  The  judgment  of  the  dis- 
trict court  was  right,  and  is  affirmed. 
flrmedi 


McDonald  t.  grabow  et  si. 

(Supreme  Court  of  Nebraalcu.   Not.  19,  1805.) 

APPF-AL—RbCORD— Tit  AN  SCRIPT. 

In  order  to  effect  an  appeal  from  the  dis- 
trict to  the  supreme  court,  it  is  necessnry  to  file 
with  the  clerk  Of  thia  court,  within  the  time  pre- 
scribed by  statute,  a  transcript  of  the  proceed- 
ings, authenticated  by  the  certificate  of  tbe  clerk 
of  the  district  court.  Such  reqairement  is  juris- 
dictional, and  the  atipolation  of  the  parties  or 
their  attorneys  stating  that  the  transcript  con- 
tains  all  the  [ffOceedlDgs  will  not  supply  the  omis- 
sion of  the  certificate  of  tbe  clerk  oi  tbe  trial 
court. 

(Syllabus  by  the  Ooort.) 

Appeal  from  district  court,  Sarpy  coun^; 

Scott,  Judge. 

Action  by  Mary  McDonald  to  restrain 
John  Orabow  and  others,  the  school  board 
of  school  district  No.  37,  Sarpy  county,  from 
prohibiting  ber  from  attending  the  public 
school  in  said  district.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Dismissed. 

J.  J.  O'Connor,  for  appellant  Cleo.  A. 
Maguey,  for  appellees. 

NORVAL,  C.  J.  Tbe  appeal  In  this  case 
must  be  dismissed,  because  no  transcript  of 
tbe  proceedings,  authenticated  by  the  certifi- 
cate of  the  clerk  of  the  district  court,  has 
ever  been  filed  In  this  court.  In  the  record 
Is  a  stipulation  signed  by  tbe  parties  to  the 
effect  that  tbe  transcript  contains  all  the 
proceedings  In  the  case,  but  this  does  not 
meet  tbe  requirements  of  the  statute  relating 
to  appeals  to  the  supreme  court  (Code  Civ. 
Proc.  §  675),  which  declares  that  "tbe  party 
appealing  shall  within  six  months  after  the 
date  of  the  rendition  of  the  judgment  or  de-^ 
cree,  or  the  makluK  of  the  final  order,  pro- 
cure from  the  clerk  of  the  district  court,  and 
file  In  the  office  of  the  clerk  of  the  supreme 
court,  a  certified  transcript  of  tbe  proceed- 
ings had  in  the  cause  in  the  district  couit, 
containing  the  pleadings,  the  judgment  or 
decree,"  etc.  The  stipulation  of  the  parties 
does  not  take  tbe  place  of  the  certificate  of 
the  clerk  of  the  district  court.  The  require- 
ment of  the  statute  regarding  the  authenti- 
cation of  the  transcript  by  the  clerk  of  the 
district  court  Is  mandatory.  Moore  v.  Wa- 
terman, 40  Neb.  498,  53  N.  W.  040,  and  cases 
there  cited.  For  the  reason  stated,  the  ap- 
peal cannot  be  entertained,  and  it  is  ac- 
cordingly dismissed. 


OTIS  V.  BUTTERS. 
(Supreme  Court  of  Nebraska.  Nov.  20,  1805.) 
Appbal— Dismisbai^Failure  to  Cbrtipt  Trans. 

CRIPT. 

A  petition  In  error  will  be  dismissed  out  oi 
this  court  when  founded  upon  a  transcript  not  au- 
thenticated by  the  certificate  of  the  clerk  ot  the 
trial  ooort. 

(SyUabos  by  the  Court) 
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Erof  to  district  court,  Dawea  county;  Kin- 
Wald,  Judge. 

Action  by  Luke  8.  Otis  asalnftt  Zerl  M.  But- 
ters.   Judgment  for  defendant,  and  plaintiff 

brings  error.  Dismissed, 

A.  W.  Crites  and  A.  Q.  Flslifr,  for  plaintiff 
In  error.    C.  II.  Bane,  for  defendant  in  en'or. 

NORVAL,  O.  J.  Each  assignment  In  the 
petition  in  error,  as  well  as  every  proposition 
discussed  in  the  brief,  la  predicated  upon 
matters  disclosed  solely  by  the  supplemental 
ti-anscrlpt  filed  by  the  plaintiff  In  error  In 
this  court  on  July  0,  1891,  and  which  alone 
contains  the  purported  Judgment  sought  to  be 
reviewed.  This  tiunscrlpt  cannot  be  recog- 
nized by  us,  inasmuch  as  It  is  not  autbenti- 
cated  by  the  certificate  of  the  cleric  of  the 
court  beloiy,  as  by  statute  required.  Follow- 
ing Moore  T.  Waterman,  40  Neb.  498,  58  N. 
W.  940.  and  McDouald  v.  Gtabow,  46  Neb. 
— ,  64  X.  W.  1093.  decided  herewith,  the  peti- 
tion In  error  Is  dismissed.  Dismissed. 


REDMAN  T.  VOSS. 
rsimreme  Court  of  Nflbtatka.  Not.  20.  189&.) 
Appbal— Absionmemts  of  Erroh— Bxcbftions  to 

iNSTBtCTIOXe. 

1.  The  cstablibhed  role  of  this  court  Is  that, 
to  enable  it  to  review  an  error  alleged  to  have 
I>een  committed  by  a  district  court  in  the  admis- 
sion or  rejection  of  evidence,  the  testimony  ad- 
mitted or  rejected  mtist  be  spoci6caliy  assigned  in 
the  petition  m  error. 

2.  it  has  been  the  settled  rnlc  of  this  court 
since  the  decision  of  McReady  v.  Roeers,  1  Neb. 
124,  that  a  general  exception  to  a  cliarge  to  a 
jury  is  unavailing,  unless  the  entire  charge  is 
erroneous. 

(Syllabus  by  the  Cour*.) 

Error  to  district  court,  Douglas  county; 
Davis,  Judge. 

Action  by  Henry  Yoss  against  David  P. 
Redman.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

Jas.  W.  Carr,  for  plaintiff  In  error.  Ohas. 
Ogden  and  J.  W.  West,  for  defendant  In  er- 
ror. 

BAGAN,  G.  Henry  Voas,  In  the  district 
court  of  Douglas  count}-,  recovered  a  money 
judgment  against  David  P.  Beilman,  and  the 
latter  has  brought  the  same  here  for  review, 
assigning  as  reasons  for  Its  reversal  the 
following  alleged  errors: 

1.  That  the  court  erred  in  admitting  irrel- 
evant, immaterial,  and  incompetent  testi- 
mony. This  assignment  is  too  indcAntte. 
The  establUbed  rule  of  this  court  is  that, 
to  enable  It  to  review  an  error  alleged  to 
have  beencommltted  byadlstrict  court  In  the 
admission  or  rejection  of  evidence,  the  par^ 
ticolar  evidence  admitted  or  rejected  moat  be 
Mpeclflcaliy  assigned  in  the  petition  in  error. 

2.  That  the  court  erred  in  bis  statement  of 
the  case  to  the  Jury.  The  record  does  not 


disclose  that  tlie  lOalntlff  in  emr  toiriE  any 
exception  to  the  statement  of  the  cose  irn 
made  to  the  Jury  by  the  trial  court,  and  an 
examination  f>f  tbe  statement  discloaes  that 
it  was  a  concise  and  fanltiess  eiqioaltlon  of 
the  Issues  made  by  the  Readings. 

S.  That  tlie  court  erred  in  ^ving  pata- 
graptis  numbered  1,  2,  3,  4,  and  5  of  tbe 
Instmctions  given  the  court  on  Its  own 
motion.  Tbli  assignment  of  error  cannot  be 
sustained  for  two  reasmui:  (1)  Tbe  tmly  ex- 
ception noted  to  the  instructions  of  tlie  court 
is  in  the  following  language:  **Goausel  toe 
both  plaintiff  and  defendant  except  to  the 
Instructions  of  tbe  court  to  tbe  Jury."  It 
has  been  tlie  setUed  rule  of  this  court  since 
the  decision  of  McBeady  r.  Rogers,  l  Neb. 
124,  that  if  tbe  charge  of  the  court  to  the 
Jury  contains  more  than  one  prc^iosltion,  and 
any  portion  of  it  be  correct,  each  specified 
point  deemed  erroneous  must  be  pointed  out 
and  separately  excepted  to,  and  that  a  gen- 
eral exception  to  such  charge  Is  unavailing. 
(2)  The  only  inatrnctlons  given  to  the  Jury 
In  this  case  were  those  given  ^yy  the  trial 
court  upon  his  own  motion,  and  an  examina- 
tion of  ttie  charge  shon-s  it  to  be.  not  only 
not  erroneous,  but  beyond  criticism. 

4.  That  the  verdict  of  the  Jury  Is  not  sus- 
tained by  sulHclent  evidence.  We  tblnk  It  Is. 
Voss  claimed  that  he  had  made  some  plans 
and  speclflcatlous  for  a  building  for  Redman 
at  the  latter's  instance  and  request,  at  an 
agreed  price  of  f 300.  Redman  admitted  mak- 
ing the  contract  with  Voss  for  the  plans  and 
speclflcatlous,  but  claimed  tliat  tlie  agree- 
ment was  that  a  building  erected  Itt  conform- 
ity with  such  plans  would  not  cost  to  exceed 
$6,000;  and.  If  It  did,  that  he  (Bedman> 
should  not  pay  anything  for  the  plans;  and 
that  a  building  could  not  be  erected  accord- 
ing to  tbe  plans  furnished  by  Voss  for  1MB 
than  ¥8.000.  The  evidence  offered  by  each 
party  tended  to  sustain  his  contention. 

An  examination  of  the  entire  record  leads 
us  to  the  conclusion  tliat  not  one  debatable 
proposition  of  law  is  presented  In  this  pro- 
ceeding. The  Judgment  of  the  district  court 
is  affirmed. 


PFLUKGER  T.  STATE. 
(Supreme  Court  of  Nebraska.    Nov.  20.  18!15.) 
JuBT— SiTMMoMKG  Talbsuen— Homicide— IxtAJc- 

ITT— EXPHKT  EVIDENCB— CUNFE^SIOXS. 

1.  It  is  not  error  for  the  trial  court  in  a 
prosecution  for  a  ftlony,  to  order  the  summon- 
ing by  the  sheriff  of  persons  qualified  to  serve  as 
jurors,  in  anticipation  of  a  demand  for  taiesmeo 
after  the  regular  panel  shall  have  been  exhauA^ 
ed. 

2.  In  a  prosecution  for  murder,  the  defense 
relied  upon  being  insanity  at  the  time  of  the 
homicide,  an  order  previously  made  by  the  iirop- 
er  county  board  finding  tbe  accnsed  to  be  a  Dt 
subject  for  treatment  in  the  hospital  for  tbe  in- 
sane, Ls  at  most  evidence  of  tbe  defense  nliei 
apon,  and  raises  no  couclusire  presnmpbon  tluit 
the  accused  was  at  the  time  in  (iui>8tion  tnuiit!), 
in  the  sense  that  he  is  not  tccouoiatde  for  the 
act  charged. 
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8.  StatenKQte  in  the  natore  of  confcssIoDi 

bj  tho  accused  JMd  TOlontuy  and  ligbtij  admit' 

ted  in  evidence. 

4.  A  Donpxport  wltnesa  maj.  In  a  prosocuUoii 
for  murder,  the  neceasar^  foundation  therefor 
harinx  been  iaid.  l>e  examined  as  to  his  opinion 
n^carding  the  sanlt:r  of  the  accused,  and  ma;  state 
whether  in  his  jiidgniRiit  the  latter  was  able  to 
distininiish  between  right  and  wrong,  with  re- 
fljiect  to  the  particular  crime  charged. 

5.  The  opinions  of  nonexpert  witnesKs  who 
Imve  known  the  accused  for  15  years,  and  who 
met  and  observed  him  almost  daU;  for  6  weeks 
or  more  immediatelr  preceding  the  commission 
bj  him  of  a  homidde,  their  attention  being  par- 
ticularly directed  to  liis  mental  condition,  are 
admissible  as  bearing  npon  the  question  of  bis 
sanity. 

6.  Inalrnctions  defining  Insanity  as  a  de- 
fense in  prosecutions  for  murder  examined  and 

approved. 
(Syllabus  by  the  Court.) 

Error  to  diiitrict  court,  Cumiug  county; 
Norris,  Judge. 

George  Pflueger  was  couTlcted  of  morder, 
and  brings  ernv.  Affirmed. 

C.  C.  McNtsh  and  A  R.  OkiwD.  for  ^In- 
tlff  in  error.  A  S.  GhnrchlU,  Atty.  Oen.,  for 
the  8tat& 

POST,  J.  This  Is  a  petition  to  error  by 
GeoEge  Pflueger,  who  seeks  the  rererBal  of 
a  Judgment  ot  the  district  court  fdr  Cuming 
county  whereby  be  was  conrlcted  of  murd« 
In  the  second  degree,  the  crime  charged  being 
the  kUllue  of  his  wife.  Anna  Pflueger. 

The  first  of  the  allegationB  of  error  which 
we  shall  notice  Is  that  which  relates  to  the 
manner  of  selecting  the  jury.  It  la  shown  by 
the  transcript  that  an  Infbrmatlon  was  filed 
by  the  county  attwney  on  the  27th  day  of 
January,  1893,  charging  the  idalntilt  in  error 
with  the  crime  of  mnrder  tn  the  first  degree. 
On  May  15th  following  a  second  litformatlon 
was  filed,  charging  the  same  olfense,— that 
fltst  mentioned  baring  been  quashed  on  mo- 
tion of  the  accmed,— and  on  the  same  day 
the  sheriff  was  ordered  to  summon  36  addi- 
tional Jurors.  We  find  no  record  of  the  or- 
der lost  mentioned,  but  the  direction  to  the 
sheriff  was  in  writing,  under  the  seal  of  the 
conrti  and  commanded  tlie  summoning  of  H6 
good  and  lawful  men  from  the  body  of  the 
'county  to  appear  before  said  coiu*t  on  the 
following  day  to  serre  as  petit  jurors.  From 
the  sheriff's  return  made  May  10th  It  appears 
that  the  required  number  of  Jurors  (therein 
named)  had  been  summoned  In  accordance 
with  the  cunmand  of  snid  writ.  On  the  day 
hkst  named,  the  accused  having  entered  a 
plea  of  not  guilty,  the  selection  of  a  Jury  was 
Itcgun,  niiiereiipon  the  following  proceedings 
were  had,  quoting  from  the  bill  of  exceptions: 
"This  exhausts  the  Jur<»«  of  the  regtdar 
panel  who  are  In  attendance.  As  some  of 
the  Jurors  have  not  reported,  defendant  asks 
that  the  regular  panel  be  exhausted  before 
proceeding  further,  which  request  la  granted 
without  objection  by  the  plaintiff.  Court  now 
takes  a  recess  until  l.*30  o'clock  p.  ni.  of  the 
same  day.  On  the  reconvening  of  court  at 
1:3V  p.  m.,  pursuant  to  adjournment,  It  b^g 


reported  bj  the  sheriff  that  the  remainder  of 
the  Jurors  (!teawn  on  the  regular  panel  are 
unuToldaUy  and  excnsably  absent,  the  spe- 
cial venire  ot  86  names  Is  resorted  to  for  the 
purpose  of  filling  the  paneL  Counsel  for  the 
defendant  at  this  time  objects  to  the  calling 
of  any  of  the  jurws  summoned  by  the  spe- 
cial renlre  In  this  caa^  for  the  reason  that 
the  list  liaa  not  been  prepared  as  required  by 
the  statutes  of  Nebraaka,  b^ng  section  6083 
thweof  (sectlim  465a,  Or.  Code),  and  tor  the 
further  reason  that  said  special  venire  was 
ordered  Issued  In  this  cose  before  ever  the 
InfcHnutton  npon  which  the  Jniy  Is  now  be- 
ing impaneled  was  filed.  (Objectlcm  over- 
ruled, to  wbleb  mllng  the  defendant  excepts.)" 
As  each  of  s^d  special  venire  men  waa 
passed  for  cause  by  the  state,  a  cliallenge 
waa  interposed  by  the  accused  In  substantial- 
ly the  same  language,  viz.:  "Counsel  for  de- 
fendant challenges  the  Juror  for  cause,  and 
for  the  further  reason  that  he  Is  a  special 
talesman  called  by  the  sheriff  upon  the  venire 
Issued  before  Information  was  filed."  Upon 
one  of  such  challenges  the  following  proceed- 
ings aivpear:  "Counsel  tac  defendant  chal- 
lenges the  Juror  WUde  on  the  groni:^  that  he 
is  one  at  the  Jurors  called  by  the  special 
veidre  not  Issued  according  to  law.  Counsel 
for  plaintiff  objects  to  the  chaHenge  for  the 
leason  that  on  yesterday  afternoon,  at  about 
5  o'clock,  O.  G.  IfcNlsh,  counsel  for  defend- 
ant, stated  to  tiie  court  that  there  would  not 
be  over  eight  Jurors  In  the  regular  panel  that 
would  be  competent  to  sit  as  Jurors,  in  his 
oplniMi,  and  that  it  would  require  a  long 
time  to  Impanel  a  Jury,  and  Uut  the  court 
then  sus^ested  that  it  would  be  well  that  a 
special  venire  should  Issue  for  36  talesmen, 
to  expedite  the  Impaneling  of  a  Jury  when  the 
regular  panel  was  exhausted;  that  thereupon, 
on  consultation  \vlth  the  court  and  counsel  on 
both  sides,  the  court  ordered  the  special 
ventre  upon  which  tlie  Juror  to  whom  the  ob- 
jection la  now  made  was  called  by  the  sher- 
iff. Counsel  tor  defendant  objects  to  the  rec- 
ord being  made  in  tills  form,  fbr  the  renson 
that  neither  this  defendant  nor  his  counsel 
have  requested  the  Issuance  of  a  special 
venire  In  this  case.  By  the  Court:  Then  let 
the  recnd  read  that  the  special  venire  was 
ordered  by  the  court  witii  the  knowledge  of 
counsel  on  both  sides,  and  without  any  objec- 
ticn  being  made  by  cither  side.— with  the 
knowledge  of,  and  without  any  objection  of. 
counsel.  Counsel  for  defendant  objects  tot 
the  further  reason  that  that  was  upon  anoth- 
er Information,  to  which  the  defendant  had 
filed  a  motion  to  quash,  and  in  the  nel^bor- 
bood  €t  four  hours  before  this  tnfommtifHi 
upon  which  the  defendant  to  now  upon  trial 
was  filed.  (Objection  overruled,  to  which  rul- 
ing defendant  excepts.)"  Our  chief  difilculty 
Is  In  determining  the  facta  righUy  inferable 
from  the  fwegolng  -record.  If  the  so-called 
"qwdal  venire"  was  merely  to  assist  the  sheriff 
by  securing  the  attradance  of  competent 
talesmen,  and  If  the  talesmen  required  were 
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En  fact  called  hy  bim  In  the  Impaneling  of 
the  JuiT,  the  error  alleged  is  not  apparent, 
since  the  accused  has  been  tried  by  Jurors 
selected  hj  the  person  and  substantially  in 
the  manner  prescribed  by  law.  The  only  au- 
thority found  in  the  statutes  for  a  special  ve- 
nire is  tliat  contained  in  section 465a,  Cr.  Code, 
atnve  mentioned,  and  which  is  confined  to 
cases  In  which  one  of  two  or  more  persons 
charged  in  the  same  indictment  has  demand- 
ed a  separate  trial.  The  court  may  In  such 
cases  order  a  special  venire  to  be  drawn  and 
summoned  in  the  manner  therein  specified, 
and  no  other.  Provision  is  made  by  section 
664.  Civ.  Code,  for  the  calling  of  Juries  In 
certoln  cases  by  the  sheriff,  and  for  the  fill- 
ing by  him  of  the  panel  for  the  term,  when 
Incomplete;  but  the  selection  of  talesmen  for 
particular  causes,  after  the  regular  panel 
shall  have  been  exhaTisted,  is  governed  by  the 
rules  of  the  common  law.  It  Is  by  section 
282,  Civ.  Code,  expressly  provided  that  "the 
general  mode  of  summoning,  impaneling, 
challenging  and  swearing  the  ■  Jury  Is  not 
changed  by  this  Code."  The  selection  of  tales- 
men is  by  the  common  law  intrusted  to  the 
discretion  of  the  sheriff  (Tbomp.  Trials,  27; 
Murfree,  Sher.  394);  and  the  right  to  rely  upon 
tliat  discretion  Is  a  snbstantial  right,  whicli 
to  the  accused,  in  a  prosecution  for  a  felony, 
cannot  be  denied.  But  we  cannot  from  the 
foregoing  recoil  say  that  there,  was  in  this 
Instance  any  departure  from  the  established 
practice.  All  presumptions  are  In  favor  of 
the  regularity  of  the  proceedings  of  the  dis- 
trict court,  and,  the  record  being  silent  upon 
the  subject,  we  conclude  that  there  exists  no 
substantial  ground  of  complaint  by  the  ac- 
cused with  respect  to  the  rulings  referred  to. 

2.  It  is  next  contended  that  the  district 
court  erred  in  determining  the  effect  to  be 
given  to  an  order  of  the  commissioners  of 
Insanity  for  Cuming  county,  finding  the  ac- 
cused Insane  and  a  fit  subject  for  custody 
and  treatment  In  the  hospital  for  the  Insane. 
It  is  disclosed  by  the  record  that  on  the  28th 
day  of  October,  1801,  an  affidavit  was  lodged 
with  the  clerk  of  the  district  court,  alleging 
that  the  accused  was  insane  and  a  fit  sub- 
ject for  treatment,  that  the  hearing  thereon 
was  continued  on  his  application  from  time 
to  time  until  November  lOtb,  on  which  date 
the  order  first  mentioned  was  made.  It  Is 
also  shown  that  while  the  accused  was  be- 
ing conveyed  to  the  hospital  for  the  insane 
at  Norfolk  a  writ  of  habeas  corpus  was  al- 
lowed by  Hon.  Isaac  Powers,  Jr.,  Judge  of  the 
Ninth  judicial  district,  at  his  instance,  for  the 
purpose  of  inquiring  into  the  cause  and  le- 
gality of  his  detention;  that  a  commission 
was  appointed  by  said  Judge  to  take  testi- 
mony and  determine  therefrom  whether  or 
not  he  was  insane;  and  that  thereafter,  on 
tbe  2eth  day  of  December,  upon  a  finding 
that  he  was  insane,  the  accused  was  remand- 
ed to  the  custody  of  tbe  sheriff,  but  escaped 
from  the  latter  without  having  been  actually 
committed  to-tbe  hospital.   It  Is  argued  that 


HEPOKTEB,  Vol.  64.  (Nebi 

these  findings  should  be  construed  as  an  ad- 
judication of  the  question  of  tbe  sanity  of 
the  accused,  that  as  such  they  are  conclusire 
in  this  prosecution,  and  that  the  court  should 
have  directed  a  verdict  in  bis  favor  on  the 
ground  that  be  was  insane  at  time  of  the 
homicide,  and  therefore  not  accountable  for 
his  act  In  that  view  we  are  unable  to  con- 
cur. The  examination  contemplated  by  chap- 
ter 40,  Comp.  St,  entitled  "Insane,"  is  ex 
parte,  and  for  the  purpose  simply  of  deter- 
mining whether  a  particular  person  is  a  fit 
subject  for  treatment  In  tbe  hospital  for  the 
Insane.  Practically  tbe  same  question  was 
presented  to  this  court  in  Dewey  v.  AJlgire, 
87  Neb.  6,  55  N.  W.  276,  where,  referring  to 
tbe  statute  mentioned,  it  is  said:  "By  sec- 
tion 54  of  the  same  chapter  tbe  term  'Insane,' 
as  used  in  tbe  act  is  defined  to  Include  every 
species  of  Insanity  or  mental  derangement 
•  •  *  Tbe  records  of  similar  proceedhigs 
hare  been  held  Inadmissible  In  such  cases  as 
we  are  now  considering,  In  Leggate  v.  Clarl:. 
Ill  Mass.  308,  and  in  Knox  v.  Haug.  48 
Hlnu.  58,  50  N.  W.  934.  and  we  think  the  rea- 
soning in  those  cases  la  sound.  In  the  case 
of  Wheeler  v.  State.  34  Ohio  St  3&4,  It  was 
held  that  while  such  inquialtlona  woe  not 
even  prima  facie  evidence  of  Insanity,  tbej 
were  admissible  as  tending  to  prove  tbe  fact: 
but  the  authorities  cited  In  the  opinion  In  the 
latter  case  are  all  based  upon  inquisitions  de 
lunatico,  and  the  court  seems  to  have  mistak- 
en the  distinction  between  the  subject  of  hi- 
qulry  in  the  two  proceedings.  We  think  that 
these  records  were  improperly  admitted  is 
evidence."  We  tiave  at  this  time  no  reason 
to  question  the  souuduees  of  the  condusiOD 
there  stated,  or  to  doubt  its  appUcaUlity  to 
tbe  facts  of  the  case  at  bar.  The  flndlngs 
were  not  only  received  In  evidence,  but  the 
Jury  weie  instructed  that  they  established 
prima  facie  the  Insanity  of  the  accused,  sod 
Imposed  upon  tbe  state  the  burden  of  prov- 
ing that  he  was  sane  at  the  time  of  the 
homicide.  The  ruling  complained  of.  If  er- 
roneous, did  not  prejudice  the  rights  of  the 
accused,  and  presents  no  ground  of  com^nt 
by  him. 

3.  It  is  claimed  that  tbe  court  erred  in  re- 
ceiving evidence  of  certain  confessions  of  the 
accused,  on  tbe  ground  that  they  were  not 
shown  to  have  been  voluntarily  made  by 
him.  But  that  contention  is  without  sni^n 
in  the  record.  Tbe  statements  proved  were 
evideptly  "voluntary,"  In  the  strictest  sense 
of  the  term,  and  within  the  rule  frequeDtlf 
asserted  by  this  court  See  Heldt  v.  State. 
20  Neb.  496,  30  N.  W.  626,  and  Furst  v.  State. 
31  Neb.  403.  47  N.  W.  Ilia 

4,  Among  other  witnesses  called  by  tbe 
state  in  rebuttal  to  establish  the  sanity  of 
the  accused  was  tbe  latter's  brother,  Henry 
Pflueger,  who,  from  his  relatlou  to  the  far- 
mer, was,  it  is  conceded,  competent  to  tes- 
tify as  a  nonexpert  witness.  He  was,  bow- 
ever,  over  tbe  objection  of  the  accused,  ex- 
amined by  counsel  for  tbe  state  as  followa: 
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*'Q.  Now,  In  your  opinion,  did  he  [the  ac- 
L-used]  at  that  time  [the  daj  of  the  homicide] 
hare  snfflclent  mind  to  tell  the  difference  be- 
tween right  and  wrong?  A.  Oh.  yes;  be 
knew  the  difference  between  right  and 
wrong.  Q.  Did  he  have  snfflclent  mind  to 
know  the  difference  between  right  and 
wrong,  as  to  the  crime  of  murder?  A.  Yes. 
Q.  Now,  in  your  opinion,  did  be  on  that  day 
hare  mental  capacity  enough  to  know  the 
difference  between  right  and  wrong,  as  to 
the  crime  of  murder?  A.  Yes;  I  think  he 
knew  that  day  between  right  and  wrong.  Q. 
Did  you  think  that  on  the  20th  day  of  Fel>- 
ruary,  1892  [the  day  preceding  the  homicide], 
be  had  sofflclent  mind  to  know  the  difference 
between  right  and  wrong,  as  to  the  crime  of 
murder?  A.  Yes."  The  objections,  it  should 
be  stated,  go  to  the  form  of  the  questions 
only,  no  exception  being  taken  to  the  an- 
swers on  the  ground  that  they  are  not  re- 
sponsive. This  case,  on  the  record  quoted, 
differs  from  Shults  v.  State,  87  Neb.  481,  56 
N.  W.  1080,  relied  upon  by  counsel  for  the 
accused.  In  that  case  nonexpert  witnesses 
were  by  the  district  cwirt  permitted  to  tes- 
tify that  the  prisoner  did  in  fact  know  the 
difference  between  right  and  wrong  at  the 
time  of  the  liomiclde  charged,  and  on  review 
upon  petition  in  error  to  this  court  it  was 
held  that  for  obvious  reasons  the  testimony 
shonld  hare  been  eonflned  to  the  opinions  of 
the  witnesses,  leaving  the  jurors  to  draw 
their  own  Inferences  therefrom.  The  kUllng 
being  conceded,  the  vital  question  Is  whether 
the  accused  is  accountable  for  hte  act,  and 
which  depends  for  its  solution  upon  whether 
be  was  or  was  not,  at  the  time  he  took  the 
life  of  the  deceased,  able  to  distinguish  be- 
tween right  and  wrong,  with  respect  to  the 
particular  act  involved.  Tested  by  that  rule, 
it  would  seem  that  the  evidence  complained 
of  was  rightly  admitted.  State  r.  Lewis,  20 
Ner.  333,  22  Pac.  241;  Carr  r.  State,  24  Tex. 
App.  562.  7  S.  W.  328;  U.  S.  v.  Gulteau.  1 
Mackey,  4i>8;  Rog.  Kxp.  Test  §§  69,  71. 
Sliiilts  V.  State,  so  far  as  it  asserts  a  differ- 
ent view,  is  modlded  to  conform  to  the  rule 
asserted  by  the  authorities  above  cited. 

5.  It  is  alleged  that  the  court  erred  in  per- 
mitting Crawford  and  Briggs,  witnesses  for 
the  state,  to  testify  regarding  the  sanity  of 
the  accused,  but  we  think  otherwise.  Said 
witnesses  had  known  the  accused  for  more 
than  15  years,  and  each  had  seen  and  ol> 
served  him  almost  dally  from  the  commence- 
ment of  the  proceedings  l>efore  the  commis- 
sionei-s  of  Insanity  on  the  28th  day  of  October 
until  December  17tb  following,  their  atten- 
tion having  been  particularly  directed  to  the 
question  of  his  mental  condition.  The  foun- 
dation was  otherwise  sufficient,  and  the  wit- 
nesses quollfied  to  testify,  under  the  rule  In 
Shuits  V.  State,  supra.  Exception  Is  taken 
to  the  refusing  of  certain  luBtnictlons  re- 
quested by  the  accused,  but  there  Is  no  error 
in  the  ruling  assigned,  since  the  propositions 


therein  stated  had  been  given  In  the  charge 
of  the  court. 

6.  Finally,  it  Is  said  that  the  court  erred  In 
giving  the  third  Instruction  requested  by  the 
state.  It  is  sufficient,  without  entering  into- 
a  discussion  of  the  paragraph  assailed,  that 
it  was  examined  and  approved  by  this  court 
In  Thurman  t.  State,  32  Neb.  226,  49  N.  W. 
33S.  We  And  no  error  in  the  record,  and  tbe 
Judgment  Is  affirmed. 


GILKIB  ft  ANSON  CO.  t.  DAWSON  TOWN 
ft  OAS  CO. 

(Supreme  Court  of  Nebraska.   Nov.  25,  1805.) 

For  majorltr  opinion,  see  64  N.  W.  978. 

RAGAN,  O.  (dissenting).  This  Is  a  suit  by 
some  creditors  of  an  Insolvent  private  corpo- 
ration against  Its  stockholders.  The  creditors 
seek  to  recover  their  debts  of  the  Btockholders 
on  the  ground  that  tbe  latter  are  indebted  to- 
the  corporation  on  their  stoc^  subscription. 
This  corporation  was  authorized  by  its  cbaiter 
to  engage  In  the  business  of  buying  and  selling 
lands  in  the  states  of  Nebraska  and  Iowa;  to 
plat  and  lay  out  real  estate  into  lots,  bloclcs, 
streets,  and  alleys  for  the  purpose  of  cities,  vil- 
lages, and  towns;  to  manufacture  brick,  terra 
cotta,  tiling,  and  other  arilcles  that  could  be 
made  from  Are  clay;  to  pipe  gas.  and  to  mine 
coal,  etc.  Tbe  authorized  capital  stock  of  the 
corporation  was  $300,000,  of  which  the  appel- 
lants Hoyle  and  Cooley  took  ?^0,000,  and  paid 
for  the  same  by  deeding  to  the  corporation 
620  acres  of  land.  The  petition  of  the  appel- 
lees filed  In  the  court  below  charged  thnt  the 
appellants,  in  payment  for  the  stock  subscribed 
by  them,  fraudulently  turned  into  said  eorp<>- 
ration  certain  real  estate  at  a  false  and  tictl- 
liouB  valuation,  to  their  knowledge,  Tbe  dis- 
trict court  found  that  the  act  of  the  dlreciora 
in  accepting  said  real  estate  In  full  payment  <  f 
said  stock  was  a  fraud  in  law  as  to  the  cred- 
itors of  said  corporation.  The  court  also  found 
that  the  value  of  the  real  estate  transferred  to 
the  corporation  by  Cooley  and  Hoyle  was  $20,- 
000.  Tbe  decision  of  this  court  treats  this  ooa- 
elusion  of  the  district  court  as  a  finding  that 
the  ti-ansaciion  by  which  Cooley  and  Uoyle 
transferred  their  real  estate  to  the  corporation 
in  payment  of  their  stock  subscription  was  a 
fraud  hi  fact.  I  do  not  think  the  district  couit 
found  or  meant  to  find  that  the  transaction 
was  a  fraud  In  fact;  but,  assuming  that  It 
did,  let  us  Inquire  on  wliat  evidence  this  find- 
ing was  bailed.  Briefly,  it  Is  that  Cooley  and 
Hoyle  owned  620  acres  of  land,  and  that  they* 
conveyed  this  land  to  the  corporation  In  pay- 
ment and  satisfaction  of  their  contract  of  sub- 
scription with  It  to  take  $240,000  of  its  cap- 
ital stock;  that  this  land  at  that  time  was 
worth  only  $20,000;  and  that  the  debts  of  tbe 
appellees  were  contracted  long  after  this  trans- 
action,   if  this,  evidence  stood  atone,— stood 
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nnoplained,-^  misht  support  tbe  flndfng;  but 
it  doea  not  stand  nloiU!  and  unexplained.  I 
quote  tlie  eWdence  slven  by  appellees'  own 
witness:  "Question.  Do  yon  know  whether  at 
that  time  there  lud  been  any  prospecting  fcn- 
sas,— that  Is,  at  the  time  the  etmTeyanee  of 
the  land  was  made  to  tbecoriwratloii?  Answer. 
Yes,  sir;  there  had  been  considerable  pros- 
pecting tor  gas.  and  they  might  have  iiKdden- 
tally  prospected  for  coal  at  that  time.  Q. 
Had  gas  been  found?  A.  Tea,  rIt.  Q.  How 
long  had  gas  been  found  on  tlds  farm  at  this 
time?  In  what  quantities?  State  wtist  70U 
can  as  to  the  fact  A.  My  recollection  as  to 
the  time  of  first  striking  gas  there  la  that  It 
was  pei'haiM  fifteen  to  eighteen  months  after 
gas  was  first  struck  there  on  this  farm  until 
tbe  transfer  to  the  Dawstm  Town  &  Oas  Com- 
pany. As  to  the  quantity,  I  would  not  feel 
qualified  to  state  more  than  Just  what  I  could 
uatiunlly  see,  not  being  a  gas  expert.  Q.  Do 
you  know  how  many  of  the  gas  wells  were 
simk  prior  to  this  time?  A.  As  to  the  number, 
1  could  not  definitely  say  more  than  I  know 
that  there  ivas  one  we  called  the  *ariglnal  well,* 
and  I  tbink  that  there  were  one  or  two  othos; 
but  I  am  not  sure  whether  th^  were  sunk. 
If  thpy  were,  it  was  just  prerlous  to  the  time 
of  the  Dawmon  Town  &  nas  Company  buying 
this.  Q.  What  can  you  say  as  to  tbe  flow  of 
the  gas  from  the  well,  or  tbe  continuity  of  it 
and  the  amount  of  It?  A.  *  *  *  I  hare  been 
there  a  good  many  times,  and  llred  right  fbere, 
and  of  course  everybody  had  a  natural  carios- 
ity to  see  them;  and  I  hare  beai  there  a  time 
or  two  when  there  were  excursions.  I  know 
when  they  were  turned  on  and  lighted  Jip 
flames  would  flash  up  tlrare  tw«ity-flTe  or 
tiiirty  feet  and  higher,  Q.  Was  any  use  or  at- 
tempted use  erer  made  of  this  gas  after  tiUs? 
A.  After  they  acquired  it?  Q.  After  they  ac- 
quired It.  A.  Yes,  Or.  Q.  You  may  state  what 
use  It  was  put  to.  A.  These  wells  are  situate 
about  a  mile  from  the  town  of  Dawson, 

*  *  *  and  probably  a  mile  and  a  quarter 
from  what  Is  known  as  tlie 'Brick  riant*;  and 
the  company,  after  acquiring  these  wells,  laid 
pipes  from  the  wells  to  the  brick  plant, 

*  *  *  np  to  the  edge  of  the  town,  or  into 
where  the  town  was  planned;  •  •  •  and 
tills  gas  was  piped  Into  our  store,  and  we 
burned  It  one  winter;  I  do  not  know  but  two 
winters.  Q.  Did  they  ever  use  It  at  the  brick 
j-ard?  A.  They  need  it  there,  and  they  piped 
it  Into  the  furnace,  under  the  engine;  and  they 
also  piped  It  Into  the  brickkilns.  Q.  When 
were  the  derelopments  of  coal  made  there?  A. 
The  first  developments?  Q.  Yes,  sir.  A.  The 
ftdl  of  1680  and  tbe  winter  of  1886  and  1887. 
Q.  Do  yon  know  an^-thlng  about  in  what 
qnantltiefl  coal  was  taken  from  this  land?  A. 
At  what  time?  Q.  Well,  after  It  was  devel- 
oped from  1887  on.  A.  Up  to  what  time?  Q. 
Well,  any  time.  A.  Well,  they  sunk  a  shaft  in 
the  fiall  of  1S8U,  and  tht^  took  out  coal  that 
winttv,  and  they  run  the  most  of  that  winter 
there.   Th«y  run  txom  eight  to  fifteen  miners. 


and  they  wonld  lake  out,  idi,  probably  twenty 
tons  a  day.  *  *  *  g.  How  tong  did  tUi 
contlnne?  A.  Well,  this  continued  until  tbe 
Dawson  Coal  Omnpany  bou^t  *  *  *  Q. 
At  the  time  this  iwoperty  was  tranaferred  to 
tbe  Dawson  Town  ft  Gas  Cmqany.  vai 
of  this  land  platted  Into  a  town  site?  A. 
Thue  had  been  a  survey  made.  *  *  *  Q. 
Well,  take  it  in  the  fftll  of  1888^  how  mucb  of 
a  town  was  thae  then?  A.  There  was  abont 
three  hundred  Inhabitants.  Q.  Do  yon  know 
how  many  of  these  gas  w^s  Qiere  were  there? 
A.  At  the  present  time?  Q.  WeU?  A.  WclL 
th^  were  all  there  that  was.  Tiwy  were  ill 
either  sunk  in  1889,  or  previous  to  Ibat.  1 
think  there  are  five  w^;  four  of  these  tlni 
they  have  houses  over  and  use,  and  tbe  fiftb 
one  Is  what  we  call  a  'gurgle,'  and  tbat  to 
filled  with  water,  and  thoy  have  trouMe  vltb 
it,  but  there  Is  more  or  less  gaa  In  It.  *  *  * 
Think  there  is  only  four  that  Is  piped  that  1 
wpoke  of."  The  lands  conveyed  to  tbe  corpo- 
ration by  Gool^  and  Hoyle  are  contlguons,  an 
situate  in  the  state  of  Iowa,  and  one  tiact  of 
about  300  acres  had  been  puxchaaad  by  Oooler 
Crom  the  Toole  estate^  Toole^  In  his  lifetime, 
had  leased  to  certeln  portleB  tbe  right  to  mbie 
coal  on  4U  acres  of  the  lands  conv^ed  to 
jCooley,  the  lessees  paying  Toole  a  royally  of 
10  cents  per  ttm.  Now,  let  us  hear  tnce  mon: 
the  appellees'  witness:  "Q.  Now,  there  has 
been  some  othn>  leases  spcdran  of.  Undv  what 
particuUr  portion  of  the  lands  were  tbone 
leases?  A.  Tlioee  were  under  the  lands  ac- 
quired by  Mr.  Cool^.  Q.  In  the  transfn  t« 
Cooley,  who  acqnh«d  the  right  to  tbose  Ieai«>? 
Did  he?  A.  Yes.  •  •  *  Q.  80  tbat  wbnt- 
ever  would  accrue  on  tbose  leases-  would  bp- 
l<nig  to  Mr.  Oool^  Instead  of  tbe  Toole  bdrv? 
A.  Yes,  on  tbose  leases;  thatlsright  *  *  ■ 
Mr.  Toole  died  In  Kebmary,  1888.  In  tbe 
qiring  of  18ST  •  •  *  Mr.  Ttede  requene<l 
me  to  make  a  measurement,  to  take  the  nvaB- 
nrement  on  coal,  and  estimate  how  mucb  tttj- 
alty  he  would  receive  at  10  cents  per  ton  cm 
the  coal.  I  made  tbe  measurements  in  tbe 
first  bank  or  day  shaft  that  was  sunk.  •  *  • 
Z  made  those  meaanrements,  and  cat  the  fls- 
ures  that  Mr.  Toole  gave  me,  3  cuWc  feet  per 
ton  of  solid  coal;  and.  If  the  veins  were  Or 
same.  It  would  net  him  abont  four  hundred 
($400)  dolhiTs  per  acre  If  the  vdns  veae  tbe 
same  on  the  other  forticM  as  they  were  ax  ttal* 
forty  where  I  made  the  measurementsL  •  •  • 
Q,  What  vras  the  thIclkneBs  of  tbe  v^  where 
you  made  the  measurement?  A.  The  one  vein 
was  three  feet  ten  Incbes,  I  believe.  Those 
reins  vary,  however,  in  dlfterent  parts  of 
mine,  and  they  would  run  from  two  fMt  and 
one-half  to  four  toet  and  one>balf.  Q.  Is  tbis 
village  of  Dawson  tftuate  on  a  part  of  th!s 
land?  A.  Yes,  •  •  •  about  a  mile  and  a 
quarter  from  the  gas  well.  *  *  •  q.  It  to 
tbe  coal  land?  A.  Yea,  dr.  Q.  Has  coal  been 
mined  there  contlnuonsly  from  tbat  time  cnl 
A.  No,  sir;  coal  has  not  been  mined  cootlnn- 
ously,— tbat  is,  if  yon  mean  by  that,  taken  ooi 
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all  the  time,— because  tliere  was  a  time  (or 
nt'nrly  a  year  there  was  no  coal  taken  out.  Q. 
The  mines  were  not  worked?  A.  No,  sir.  <J. 
Wbeu  was  that?  A.  That  was  previoua  to 
this  last  fall.  *  *  •  Q.  A\'hen  was  it  first 
dlacorercil  on  the  York  farm,  pui-t  of  the  laud 
•■ouveyed  by  Cooley?  A.  It  must  have  been 
In  1888.  Q.  Prior  to  the  development  and  dis- 
covery of  gaa  and  the  development  of  coal 
there,  how  much  of  a  town  was  Dawson?  A. 
Well,  lu  January,  1887,  there  wasn't  only  four 
or  fire  housea  In  Dawson.  *  *  *  Q.  How 
many  bouses  was  there  In  January,  1S8S?  A. 
Well,  I  should  say,  Just  estimating  from  my 
recoUectlou,  about  fifty.  Q.  After  the  pur- 
cbase  of  this  land,  *  *  •  was  there  any 
town  platted  known  as  the  town  of  Dawson 
by  the  Dawson  Town  &  Gas  Company?  A. 
Yes,  sir.  Q.  How  many  acres?  A.  One  hun- 
dred and  sixty.  Q.  Did  you  sell  any  of  these 
lots?  A.  A  few;  yes.  Q.  At  what  price?  A. 
They  varied  In  price.  Q.  What  did  the  busi- 
ness lota  sell  for?  A.  From  one  hundred  and 
tweuty-flve  ($12ijj  to  two  hiuulred  and  sixty- 
six  ($2fiti)  dollars.  Q.  How  many  mloerswork- 
e<l  there?  A.  All  the  way  from  one  hundred 
and  fifty  down  at  different  times.  Q.  How 
large  a  brick  plant  was  started  there  after  the 
gas  was  used?  A.  The  main  part  of  the  build- 
ing was  about  sixty  by  slxty-flre  or  seventy- 
flve.  and  the  drying  room  was  about  fifty  by 
probably  one  hundred  and  fifty.  Q.  Do  you 
know  anything  about  the  fire  clay  ibere  under 
that  ground?  A.  1  know  there  Is  fire  clay 
there.  Q.  To  what  extent?  A.  I  do  not  know. 
Q.  Did  you  ever  make  an  examlnatlou?  A. 
No,  sir;  no  personal  examination.  I  have  bem 
In  the  mines  where  fire  cloy  was,  and  asked 
miners  about  it  Q.  Out  of  what  was  brick 
manuftietared?  A.  Brick  was  manufftctured 
out  of  shale  and  fire  clay.  Q.  Where  was  that 
latter  to  be  obtained?  A.  Out  of  the  coal 
mines,  and  I  think  some  little  surface  day  was 
used,  but  not  very  much.  Q.  And  that  was  all 
imderstood  and  known  to  exist  there  at  the 
time  of  this  sale  b7  the  Toole  heirs  to  Cooley? 
A.  Yes,  sh-." 

The  evidence  Quoted  above  stands  absolute- 
ly uncontradicted,  and  is  the  evidence  intro- 
duced by  the  appellees  themselTes.  This  evi- 
dence does  not  show  that  the  ai^llants  In- 
tentionally oyerralued  tlSe  lante  which  they 
tronTejred  to  the  corpwatlon  In  payment  of 
their  stock  subscription.  Granted  that  snb- 
setinent  events  have  proven  that  The  appd- 
lants  erred  In  th^  judgmrat  as  to  the  valu- 
ation put  on  their  lands,  but  will  the  evidence 
that  the  appellants  erred  in  their  Judgment 
support  a  finding  of  fraud?  I  think  that  tfils 
evidence  shows  that  at  the  time  these  lands 
were  deeded  to  the  cwpontlon  for  its  stock 
It  was  honostly  believed  and  reasonably  be- 
lieved by  tlio  api)dlantB  that  they  were  coal, 
gas,  and  Hre-clay  lands.  Shafts  had  been 
sunk;  coot  had  been  mined  on  part  of  the 
lands;  on  other  parts  ot  the  lands  wells  bad 
been  drilled,  and  inflammable  gas  bad  been 
found;  and  the  ezl8t«kce  of  these  facts  led 


to  the  organization  oi  this  corporation.  The 
evidence  further  shows  what  appellants  did 
after  they  became  stockholders  of  this  cor^ 
pwatlou,  and  this  Is  important  here  In  deter- 
mining with  what  Intention  they  made  the 
transfer  and  took  the  stock.  And  the  evi- 
dence shows  that  these  appellants  expeoaed 
thousands  of  dollars  of  their  money  In  efforCs 
to  deve]<H)  these  lauds,  believed  to  be  coal  and 
gas  lands,  and,  had  these  proved  to  be  wHat 
they  appeared,  If  their  development  had  dis- 
closed valuable  coal  and  oil  deposits,  who 
can  estimate  their  value'/  And  yet  the  trans- 
action by  which  the  corporation  became  pos- 
sessed of  these  lands,  and  the  lutent  with 
wMch  they  were  conveyed  by  the  appellants, 
would  have  beeu  the  same  transaction  and 
the  same  Intent.  A  transaction  cannot  be 
said  to  be  in  good  faith  simply  because  suc- 
cessful, nor  can  a  fraudulent  latent  be  infer- 
red because  the  transaction  proved  unsuccess- 
ful. Fraud  will  never  be  Imputed  when  the 
circumstances  and  facts  upon  which  It  is 
predicated  may  consist  with  honesty  and  pu- 
rity of  purpose.  Clemens  v.  Brlllhart,  17 
Neb.  335.  22  N.  W.  779.  Is  it  not  clear  that 
this  evidence  Is  entirely  consistent  with  the 
theory  of  honesty  of  purpose  on  the  part  ot 
these  appellants?  Overvaluation  of  property 
will  not  of  Itself  support  a  finding  that  the 
transaction  was  fraudulent,  but  the  proof 
must  show^  that  such  overvaluation  was  made 
intentionally,  and  with  a  sinister  motive. 
Schcw'k  V.  Andrews,  57  N.  Y.  133;  Boynlon 
V.  Andrews,  63  N.  Y.  93;  Iron  Ool  t.  Drexei, 
90  N.  Y.  87.  An  overvaluation  of  pn^rty 
affords  no  grounds  of  complaint  to  credifors 
of  the  corporation,  iHvvtded  such  payment  Is 
made  and  accepted  in  good  ftdth.  Yonng  t. 
Iron  Co.,  65  Mich.  lU,  31  N.  W.  S14.  While 
the  contract  stands  nnl&ipeached  as  fraodn- 
lent  the  courts,  even  wliere  the  rights  uf 
creditors  are  involved,  will  treat  as  a  pay- 
ment that  wlUcfa  the  parties  have  agreed 
should  be  a  payment  Pbelan  t.  Hazard,  ff 
DiU.  45,  Fed.  Cos.  Na  11,068.  And  Hbe  fraud 
must  be  on  actual  fraud  In  the  sense  of  a 
dishonest  purpose,  not  a  theoretical  fraud. 
Bank  T.  Alden.  120  U.  S.  872,  9  Sup.  Ct  3S2. 

If  tbese  ai^eUante  have  not  paid  in  full 
their  stock  subscription,  they  are  indebted  to 
the  cwpwation.  But  the  appellees  have  no 
greater  rights  against  the  appellants  than  the 
corporation  has;  and  bow  can  It  be  said,  un- 
der this  evidence,  that  this  corporation  could 
Impeach  this  transaction  between  It  and  Coo- 
ley and  Hc^le  tor  fraud?  If  the  CMiwratkin 
cannot  Impeach  the  contract,  the  creditors 
cannot  do  it  There  is  no  evidence  In  this 
record  that  CocAey  and  Hoyle,  or  either  of 
them.  In  anything  that  they  did  in  and  by 
which  they  became  stockholders  of  this  cw- 
poratiw,  woe  actuated  by  other  than  the 
purest  motives.  In  Ooit  v.  Amalgamating 
Co.,  110  U.  S.  344,  7  Sup.  Ct  S31,  the  capital 
stock  of  the  corporation  was  fixed  at  ^100,- 
000.  Prevlotu  to  the  organization  of  the  cor- 
poration the  incorporators  had  been  engaged 
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in  mining  operations,  and  wben  tbe  corpora- 
tion was  or^ganlsed  tbey  turned  In  thtir  min- 
ing property  to  tlie  corporation  In  p^went  of 
the  fall  amount  of  tbe  capital  Btock  taken  by 
them.  The  corpcwation  became  InsolTent,  and 
a  creditn,  having  obtained  a  Judgment 
against  It,  bad  execntiw  issued,  and,  It  being 
returned  "No  property  found,"  he  sued  the 
stoefeholdets  to  recover  his  debt,  the  ground 
of  bis  action  being  that  tbe  property  turned 
In  by  the  stockhcdders  to  tbe  corporation  In 
payment  of  the  stoclc  subscribed  was  turned 
in  at  a  fictitious  valuation.  The  evidence 
disclosed  tiiat  the  property  when  turned  into 
tbe  corporation  was  of  small  value  as  c«n- 
pared  to  the  amount  of  stot^  given  for  It^ut 
that  the  stockholders,  the  nature  of  tbe  prop- 
erty considered,  had  good  reascm  to  believe 
that  it  was  of  as  great  value  as  that  put  upon 
it  1^  them;  and  that  the  entire  transaction 
was  In  good  faith,  and  not  entered  into  toe 
tbe  purpose  of  putting  the  stock  on  tbe  mar> 
ket,  selling  it,  and  keeping  the  proceeds,  and 
thus  victimising  tbe  public,  but  with  a  view 
on  tbe  part  of  tbe  stockholders  to  develop 
the  mines  supposed  to  be  on  the  property. 
The  argnm^t  was  that  the  transaction 
should  be  held  fraudulent  solely  on  the  over^ 
valuation  of  the  property  transferred  to  the 
corporation.  The  court  said:  "If  It  were 
proved  that  actual  fraud  was  committed  In 
tbe  payment  ot  tbe  stock,  and  that  the  com- 
plalnant  bad  given  credit  to  the  company 
from  a  bdief  that  its  stock  was  fully  paid, 
there  would  undoubtedly  be  substantial  ground 
for  the  relief  asked.  But  wbeie  •  •  *  tbe 
shareholders  booestly  and  in  good  faith  pnt 
In  prc^rty  Instead  of  mcmey  In  payment  ot 
their  snbacrlpti<m,  third  parties  have  no 
ground  of  complaint  •  •  •  Where  full- 
paid  stock  is  lamed  for  property  received, 
there  must  be  actual  fraud  in  tbe  transaction 
to  enable  creditors  of  the  corporation  to  call 
the  stockholders  to  account."  To  the  same 
effect,  see  Peck  v.  Coal  Co.,  11  111.  App.  88; 
Coal  Co.  V.  Peck,  98  HI.  139.  They  believed, 
and  the  evidence  shows  that  they  believed, 
and  tbey  bad  good  reason  to  believe,  and  tbe 
evidence  shows  that  they  had  such  reason  to 
believe,  that  these  properties  were  wwth,  at 
the  time  tbey  transferred  tbem  to  this  coiw 
poration,  four  or  five  hundred  dollars  an  acre. 
Tbey  proved  theh:  faith  what  they  did. 
Tbey  paid  thousands  ot  AdSlara  toe  these 
lands,  and  they  spent  thfmsands  of  dollars  in 
their  efforts  to  develop  tbem  after  tbey  be- 
came  the  property  of  the  corporation.  Tbe 
evldenra  does  not  show.  It  does  not  tmd  to 
show,  that  they  organized  this  corptnation  fw 
tbe  pnriioee  of  vtetlmislng  the  public.  They 
did  not  organise  it  for  the  punnise  of  putting 
this  stock  upon  tbe  market,  and  selling  It, 
and  pocketing  the  proceeds.  Tbe  finding  of 
a  district  court  Is  entitled  to  serious  consid- 
eration and  great  weight;  but,  if  the  louned 
district  court  found  in  this  action  that  the  act 
of  the  appdiants  in  paying  for  their  stock  in 
tbe  land  cMiveyed  to  the  corporation  was 


fraudulent,  the  finding  has  no  evidence  upon 
whlcb  to  rest  The  effect  of  this  finding  te 
to  stamp  the  Intention  with  which  an  act  is 
done  as  fraudulent  or  not,  as  It  may  finally  turn 
out  that  the  party  In  doing  the  act  did  or 
did  not  err  In  his  Judgment;  and  where  tbe 
act  is  a  part  of  a  ccunmerclal  vrature^  wheth- 
er or  not  It  is  fraudulent  is  made  to  depend 
upon  the  success  or  failure  of  such  vmture. 
To  this  I  cannot  agree. 


JOHNSON  et  al.  v.  MILWAUKEE  ft  W. 
INV.  CO. 

(Snpreme  Court  of  Nebraska.    Nov.  19,  1895.) 

AOTHOHITT  or  AOSMT^NOTIOK— EVIDBXOB  OP 
AOEXCT. 

1.  One  dealing  with  the  agent  of  a  busi- 
Qess  corporatioD  in  a  matti^r  relating  to  its  buii- 
ness  operations,  aod  not  iarolTing  its  corporate 
functions,  u  not  charged  with  notice  of  its  by- 
laws. 

2.  nierefore  the  apparent  antbortty  of  «a<A 
agent  cannot  be  ezteutled  or  restricted  by  ancb 
by-laws,  in  the  abaence  of  actual  notice  thereof. 

3.  Where  a  prindpal  baa  by  hia  volnntaiy 
act  placed  an  agent  in  sacb  a  aitnatlon  that  a  per- 
son of  ordinary  prudence,  conT«wnt  with  bott- 
□ess  usages  and  tbe  nature  of  the  particular  baai- 
neas,  ia  justified  in  presuming  that  such  agent 
baa  authority  to  perform  a  particular  act.  and 
therefore  deala  with  the  agent,  the  principal  is 
estopped,  as  against  such  third  perBon,  from 
denying  tbe  agent* ■  authority.  Whether  or  not 
an  act  is  within  the  scope  of  an  agent's  apparent 
authority  ia  to  be  determined  under  the  foregoing 
rule  as  a  question  of  fact  from  all  the  dicnm- 
stances  of  tbe  transaction  and  the  busineaa. 

4.  Evidence  of  snch  apparent  author!^  is 
not  restricted  to  proof  of  general  custom,  or  to 
proof  that  the  accent  bad  previoosly  performed 
Bimilar  acts  to  the  knowledge  of  the  principal. 
The  nature  of  the  busineaa,  usage  out  amouutin; 
to  a  general  custom,  and  the  fact,  if  It  exists,  that 
the  principal  is  at  e  great  distance,  and  the  ag«it 
apparently  entirely  in  charge  of  tbe  bo  sin  ess. 
may,  in  proper  caaes,  he,  among  other  thingi,  ele- 
mt^nts  for  coiisiilerution. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Merrick  county; 
Sullivan,  Judge. 

Action  of  replevin  by  tbe  Milwaukee  k 
AVyoming  Investment  Company  against  Ad- 
dison B.  JohosDu  and  John  R.  Rush.  Plain- 
tiff had  judgment,  and  defendants  bring  er- 
ror. Reversed. 

John  li.  Webster,  for  ptaluttffs  In  error. 
J.  W.  SparitB  and  Geo.  H.  Noyes,  tor  defend- 
ant tn  error. 

IHVINE,  a  This  was  an  action  of  re- 
plevin for  2o0  head  of  cattle  by  the  defoid- 
ant  In  error  against  the  plaindfla  In  error. 
On  the  first  trial  there  was  a  verdict  and 
judgment  In  favor  of  tbe  defendants  tn  tbe 
district  court  This  Judgment  was  revowd 
by  this  conrt  Investment  Go.  v.  Johnson. 
35  Neb.  654,  53  N.  W.  475.  The  case  has 
been  retried,  resulting  In  a  verdict  and  judg- 
ment fortheplaintiff,and  the  defendants  now 
prosecute  error.  The  evidence  la  substantial- 
ly tlie  same  as  on  the  first  trial,  and,  tbe  facts 
having  been  stated  somewhat  In  d^il  In  tbe 
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former  opinion,  we  refer  to  that,  and  will 
not  restate  them,  except  that,  In  Tiew  of 
one  argument  now  made,  it  should  perhaps 
be  stated  that  the  business  of  the  corpora- 
tion, as  aet  forth  In  its  charter,  Ib  "buying, 
selling,  raising,  shipping,  exchanging,  and 
dealing  in  all  kinds  of  cattle,  horses  and  oth- 
er live  stock,  in  the  territory  of  Wyoming," 
etc.,  and  that  the  duties  of  the  manager, 
as  provided  by  the  by-laws,  and  as  briefly 
referred  to  in  the  former  opinion,  are  pre- 
scribed as  follows:  "The  manager  and  as- 
sistant manager  shall  reside  and  keep  their 
office  In  the  territory  of  Wyoming,  and  shall 
have  the  charge  and  management,  subject 
to  the  orders  of  the  directors,  of  all  the  af- 
fairs and  property  of  the  company  in  said 
territory."  On  the  former  hearing  of  the 
case  it  was  decided  solely  on  the  effect  of 
the  evidence  as  to  a  custom  In  Wyoming 
whereby  the  manager  of  a  cattle  ranch,  It 
was  claimed,  had  power  to  sell  cattle  there- 
from, and  the  court  In  the  former  opinion 
laid  down  certain  rules  for  the  determina- 
tion of  that  question  alone;  that  Is,  as  to 
what  was  necessary  in  order  to  establish 
a  custom  vesting  In  the  manager  authority 
to  BO  dispose  of  cattle.  As  now  presented, 
an  entirely  different  question  arises.  On 
the  trial  In  the  district  court  a  special  ver- 
dict was  taken,  whereby,  under  Instructions 
conformable  to  the  former  opinion,  the  Jury 
found  that  no  such  custom  prevailed.  The 
^nry  also  found  that,  prior  to  the  sale  of  the 
cattle  in  question,  Adams  had  not,  with 
the  plaintiff's  knowledge,  performed  any 
similar  acts,  and  under  a  peremptory  instruc- 
tion there  was  a  finding. that  Adams  pos- 
sessed no  actual  authority  to  make  the  sale. 
There  were  other  findings,  not  material  to 
the  questions  which  we  shall  consider.  The 
former  opinion  strongly  Implied  a  holding 
that  no  actual  authority  existed  for  the  sale 
made  by  Adams,  and  we  shall  not  here  recon- 
sider that  question.  The  Judgment  In  favor 
of  the  plaintiff  was  evidently  entered  on  the 
theory  that,  In  the  absence  of  such  actual 
authority,  or  apparent,  conferred  either  by 
a  custom  of  business  or  by  the  exercise  of 
prior  similar  acts,  the  plaintiff  could  not  be 
bound  by  Adams'  acts.  One  Instruction 
Klven  by  the  court  clearly  shows  that  the 
Judgment  proceeded  on  this  theory.  This 
instruction  was  as  follows:  "An  act  is 
within  the  apparent  authority  of  the  agent 
when  It  is  of  like  character  as  that  of  prior 
acts  performed  by  him  for  the  same  prin- 
cipal, and  which  such  principal,  knowing 
the  same,  sanctioned  or  ratified.  The  act 
of  an  agent  within  his  apparent,  but  not 
within  his  real,  authority,  will  bind  bis  prin- 
cipal only  In  case  the  person  dealing  with 
such  agent  knew  of  such  prior  acts,  and 
dealt  with  the  agent  In  reliance  thereon; 
and  in  this  case  you  are  Instructed  that,  un< 
less  yon  find  from  a  preponderance  of  the 
erldeDce  iliat  Thomas  R.  Adama  liad,  prior 
to  the  sale  of  these  cattle,  performed  acts 


of  a  similar  character,  and  that  the  plain- 
tiff, after  knowledge  or  notice  thereof,  sane* 
tloned  or  ratified  such  prior  similar  acts, 
then  you  will  not  be  Justified  In  finding  that 
Adams  posseesed  the  apparent  authority  to 
sell  the  cattle  in  question.  The  defendairts 
cannot  base  any  rights  in  this  action  upon 
the  ground  that  they  dealt  with  Thomas  R. 
Adams  as  having  the  apparent  authority  to 
sell  the  cattle,  unless  It  appears  from  the 
evidence  that  they,  or  one  of  them,  knew 
of  facts  giving  such  apparent  authority  to 
Adams,  and  acted  upon  such  appearances 
in  the  transaction  of  purchasing  the  cattle 
in  question.  The  mere  fact  that  the  plain- 
tiff had  Intrusted  the  care,  management,  and 
possession  of  these  cattle  to  Thomas  R. 
Adams  gave  him  no  authority  to  sell  them. 
Although  authority  on  the  part  of  an  agent 
may,  in  proper  cases,  be  Implied  from  the 
words  and  conduct  of  the  parties,  or  from 
the  circTunstances  of  the  case,  yet  the  ex- 
tent of  the  authority  so  implied  cannot  ex- 
ceed the  necessary  and  legitimate  effect  of 
the  facts  from  which  it  is  inferred,  but  must 
be  limited  to  the  performance  of  like  acts 
under  like  circumstances.  The  authority,  if 
implied  at  all,  can  only  be  Implied  from 
facts."  Id  the  light  of  all  the  instructions 
It  was  clearly  the  view  of  the  court  that, 
having  disposed  of  the  question  of  actual 
authority,  and  the  Jury  having  found  that 
no  such  general  custom  existed  as  would, 
under  the  former  opinion  of  the  court,  con- 
fer authority  upon  the  agent,  no  apparent 
authority  could  exist,  unless  by  the  exercise 
by  the  agent  of  such  authority  in  the  past, 
supplemented  by  Icnowledge  of  those  acts 
on  the  part  of  the  company,  and  by  similar 
knowledge  on  the  part  of  defendants,  relied 
on  by  them  In  making  the  purchase.  It  Is 
familiar  law  that  a  principal  is  bound  by 
the  acts  of  his  agent  not  only  when  perform- 
ed within  the  scope  of  his  actual  or  Imt^ied 
authority,  but  when  within  the  scope  of  ap- 
parent authority  conferred  upon  him  by  the 
principal.  There  have  been  many  cases  dis- 
tinguishing In  this  respect  between  a  general 
agent  and  a  special  agent,  and  perhaps  this 
distinction  is  not  without  value,  although  In 
most  cases  it  simply  throws  hack  one  step 
the  process  of  investigation.  Indeed,  with 
regard  to  acts  of  corporations,  It  has  often 
been  said  that  the  only  general  agents  are 
Its  directors,  acting  In  their  corporate  ca- 
pacity. Strict  application  of  the  distinction 
would  therefore  constitute  all  acts  of  corpo- 
rations not  performed  under  a  resolution  of 
the  board  of  directors  the  acts  of  Bpeclal 
agents,  and  would  require  all  persons  deal- 
ing with  corijorntlons,  except  in  pursuance 
of  such  resolutions,  to  proceed  at  their  peril. 
This,  at  one  stage  of  the  law,  might  have 
been  a  proper  doctrine.  But  the  courts 
must  take  notice  of  the  fact  tiiat  the  prov- 
ince of  corporations  is  now  vastly  enlarged; 
that  corporations  now  exist,  not  only  for 
tte  transaction  of  pubHc  or  ecdealastlcal 


Digitized  by 


Google 


1102 


NORTHWESTERN  REPORTER,  ^'ol.  QL 


(Neb. 


affairs,  but  for  the  purpose  of  carrying  on 
ordinary  business  transactions.  We  hnvc 
now  private  corporations  not  only  operating 
mllroads  and  other  institutions  bavlng  quasi 
public  functions,  but  also  corporations  con- 
ducting banks,  manufacturing  estnblish- 
ments,  llTe-stoclt  raising,  as  In  the  present 
Instance,  and  even  retail  shops.  The  domain 
of  IndlTldual  enterprise  has,  in  other  words, 
been  Inxaded  by  corporations;  and  In  the 
conduct  of  such  enterprises  we  {-Rn  see  no 
reason  and  no  principle  of  law  i-uiuirlug 
the  application  of  rules  to  such  coriiorations 
dltfereni  from  those  applying  to  individuals 
nnder  similar  clrcnmstances,  except  where 
the  acts  relate  to  the  operations  of  the  cor- 
poration In  Its  capacity  as  such.  What  we 
mean  to  express  by  this  Is  that  In  transac- 
tions having  no  relation  to  the  corporation 
In  Its  corporate  capacity,  but  solely  In  re- 
gard to  the  conduct  of  Its  business  affaire, 
the  general  principles  appUcaUe  to  Individ- 
uals should  apply. 

It  Is  argued  that  one  dealing  with  a  coi-po- 
ratlon  Is,  as  a  matter  of  law,  bound  to  take  no- 
tice of  Its  charts  and  of  Its  by-laws;  that  one 
cannot,  therefore,  claim  any  right  under  tlie  act 
of  an  agent  of  a  corporation  whose  anthcirity, 
by  Its  by-laws,  is  so  restricted  ns  to  Invalidate 
such  an  act;  that  the  converse  of  this  must  be 
true;  and  that,  therefore,  one  dealing  with  an 
agent  of  a  COTporatlon  empowered  by  Its  by- 
hiws  to  pei-fonn  a  particular  act  may  protect 
himself  under  such  by-laws,  althougli  he  bad 
no  actual  notice  thereof,  and  although  by  spe- 
cific instructions  the  agent  had  been  forbidden 
to  perform  such  act.  Following  out  thts  line 
of  nrguuieut.  It  is  contended  that  the  by-law 
provldlug  for  a  manager  conveyed  upon  him 
authority  to  sell  cattle,  and  that  such  author- 
ity could  not,  as  against  a  stranger,  be  re- 
stricted by  private  Instructions.  This,  howev- 
er, we  cannot  assent  to,  although  it  has  re- 
ceived some  support  from  the  courta  Certain 
cases  In  the  New  York  supreme  court  lend 
ci-edlt  thereto,  but  they  are  rudely  disturbed  by 
the  statement  of  the  court  of  appeals  (Rathbun 
v.  Snow,  123  N.  Y,  343,  20  N.  B.  379)  that  "by- 
laws of  business  corporations  are,  as  to  third 
persons,  private  regulations,  binding  as  be- 
tween the  corporation  and  Its  members  or  third 
persons  having  knowledge  of  them,  but  of  no 
force  as  limitations  per  se  as  to  third  persons 
of  an  authority  which,  except  for  the  by-laws, 
would  be  construed  as  within  the  apparent 
scoue  of  the  agency."  An  opinion  of  the  su- 
preme court  of  Virginia  (Bocock's  Ex'r  v.  Alle- 
ghany Coal  &  Iron  Co.,  82  Va.  913,  1  S.  E. 
325)  also  Is  in  support  of  the  contention,  but 
its  force  as  authority  is  destroyed  from  the 
fact  that  It  Is  based  on  a  flagrant  misquota- 
tion of  a  decision  of  the  same  court  In  Bock- 
over  V.  Association,  77  Va.  85,  the  court  in 
that  case  having  correctly  quoted  from  Relfe 
V.  Rundle,  103  U.  S.  222.  The  earlier  Vir- 
gluiu  case  and  the  case  In  the  supreme  court 
of  the  United  States  relate  to  an  entirely  dif- 
fta'ent  question.   Both  courts  laid  down  on  en- 


tirely different  doctrine,  and  the  <^nton  In  the 
later  Virginia  ease  disregards  the  point  In  con- 
troversy in  the  cases  cited,  and  very  materially 
misquotes  the  language  of  tlie  court  The  bet- 
ter doctriue  Is  tliat  of  the  New  York  court  of 
appeals  In  Rathbun  v.  Snow,  already  quoted, 
when  restricted  to  the  business  operathns  of 
the  corporation,  and  not  applied  to  the  jftx- 
formance  of  corporate  acts,  such  as  the  Issu- 
ance of  bonds  or  like  acts,  where  the  corpo- 
rate powers  are  themselves  involved,  as  dis- 
thigulslied  from  the  particular  exercise  of  i>ow- 
ers  clearly  possessed  by  the  corporation,  by 
subordinate  agents  thereof.  The  sale  of  these 
cattle  was  clearly  within  the  power  of  the  cor- 
poration. The  only  question  was  the  appar- 
ent authority  of  this  particular  agent  of  the 
corporation  to  make  the  sale;  and  we  may 
thus  divest  om^elves  in  the  present  Inquiry  of 
all  investigation  as  to  corporate  functions,  and 
consider  whether  or  not  there  was  error  In  tlie 
Judgment,  Independent  of  the  fact  that  the 
plaintiff  is  a  corporation.  A  review  of  the  au- 
thorities bearing  on  the  question  would  be  al- 
most endless,  and  their  confusion  is  such  thst 
it  would  liardly  be  profitable.  We  conceive 
that  the  rale  whereby  a  principal  Is  bound  by 
the  acts  of  his  agent  beyond  his  actual  au- 
thority, but  within  Its  apparent  scope,  la  fonoil- 
ed.  In  the  first  place,  on  the  maxim  that,  when- 
one  of  two  Innocent  persons  must  suffer,  It 
should  be  that  one  who  misled  the  othw  Into 
the  contract  iStory,  Ag.  {  443),  and  this  doc- 
trine Is  founded  on  a  broad  principle  of  equi- 
table estoppel  or  estoppel  hi  pais.  We  con- 
ceive that  a  proper  statement  of  It  with  ref- 
erence to  such  a  case  as  we  have  before  us  is 
as  follows:  That  where  a  principal  has,  by 
his  voluntarj-  act,  placed  an  agent  In  sndi  a 
situation  that  a  person  of  ordinary  prudenn-. 
conversant  with  business  usages  and  the  na- 
ture of  the  particular  business.  Is  Justified  hi 
presiuuing  that  such  agent  has  authority  to 
perform  on  behalf  of  his  principal  a  particular 
act,  such  particular  act  having  been  po^ormed. 
the  principal  Is  estopped,  as  against  audi  In- 
nocent third  person,  from  denying  the  agent's 
authority  to  perform  It.  We  do  not  think  that. 
In  order  to  bring  a  case  within  this  prindple. 
It  is  in  all  cases  necessary  to  show  that  by 
general  custom,  as  defined  In  the  former  opin- 
ion of  the  couri,  such  agents  liave  such  au- 
thority. Nor  do  we  think  that  It  Is  necessary 
in  all  cases  to  show  that  the  same  agent  had 
tjrevloiisly  performed  similar  acta;  that  sucli 
acts  were  known  to  the  principal;  that  the 
third  person  also  knew  of  them,  and  relied  od 
them  in  the  ti*ansactlon;  or  even  that  similar 
agents  had  In  the  past  perfumed  such  acts. 
A  number  of  elements  may  Influence  the  seda- 
tion of  the  question.  In  this  case  the  corpora- 
tion was  located  In  Milwaukee,  In  the  state  of 
Wisconsin.  It  was  formed  for  the  porposeof  do- 
ing business  In  Wyoming,  and  most  of  Its  bosl- 
uess  was  there  conducted.  The  very  fact  that 
the  corporation  and  Its  general  otticaa  held  their 
office  at  a  remote  point  was  an  element  Cor  cod- 
alderation.  aatbbuBT.Snow.BOira.  One  might 
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\je  Justified  in  dealing  with  a  person  in  apiMir- 
ent  management  of  the  business  in  Wyoming, 
where  the  office  of  the  corporation  was  in  a 
distant  state,  where  he  would  not  be  bo  Justi- 
fied U  he  found  the  general  offices  and  gen- 
eral officers  of  the  corporation  at  or  near  the 
place  where  the  business  was  conducted.  Fur- 
thermore, the  general  nature  of  the  business 
Riul  Its  requirements  were  elements  for  con- 
tiidei-atioD.  ITurnlture  Co.  t.  Hardaway  (Ala.) 
10  South.  29.  It  might  well  be  that  one  would 
be  Justified  In  buying  ripe  fruit  from  one  found 
in  charge  of  orchards  where  he  might  not  be 
JuBtilled  in  dealing  with  such  a  person  in  goods 
not  perishable  in  their  nature.  Business  usage 
might  have  Its  infiueuce,  although  not  so  gen- 
eral and  uniform,  aa  by  Implying  notice  to  the 
principal  to  also  apply  that  such  custom  was 
in  view  when  the  agent  was  appointed.  We 
mention  these  Instances  mer^y  by  way  of  Il- 
lustration, and  we  hold  that  the  apparent  au- 
thority of  the  agent  beyond  his  actual  author- 
ity does  not  depend  scdely  upon  custom  or 
solely  on  the  performance  of  previous  similar 
acts,  whether  known  or  unknown  to  a  person 
dealing  with  him;  but  that,  subject  to  the 
general  nUe  we  have  above  stated,  and  to  gen- 
eral legal  principles,  the  question  is  one  of  fact, 
to  be  determined  by  the  jury  under  all  the  dr- 
cnmstances  of  the  transaction  and  the  busi- 
ness as  dtsclosed  by  the  evidence.  It  follows 
that  the  apedal  findings  referred  to  were  in- 
sufficient whereon  to  found  the  Judgment,  and 
that  the  Instructim  quoted  was  erroneous.  Re- 
versed and  remanded. 


CREIGHTON  v.  FINI^YSON  et  at 
(Sapreme  Court  of  Nebraska.    Nov.  19,  18d5.) 
AuTSOMTT  or  AoEHT— CODNTRRauiii— Burri- 

CIBNCT  OF  EVIDENCB. 

1.  The  apparent  authority  of  an  agent  which 
will  Mod  his  iu4ncipal  is  such  authority  as  the 
aiceot  appears  to  have  by  reason  of  the  actual 
authority  which  he  has.  Oberae  v.  Borke,  46 
N.  W.  S38,  80  Neb.  581. 

2.  Evidence  examined,  and  had  to  sustain 
the  finding  of  the  jury  that  the  contract  made 
the  basis  of  the  defendant's  counterclaim  was 
made  with  defendant  by  plaintifTs  agent  and 
that  the  making  of  such  contract  was  within  the 
scope  of  the  agent's  aath<»ity. 

(Syllabus  by  tho  Court.) 

Error  to  district  court,  Douglas  county; 
Ferguson,  Judge. 

Action  by  John  A.  Crelgbton  against  Sam- 
uel Finlaysott  and  another.  Defendants  had 
Judgfinent,  and  plaintiff  brings  error.  Modi- 
fled. 

McCoy  &  Olmsted,  for  plaintiff  In  error. 
Geo.  F.  Wittum,  for  defendants  In  error. 

RAGAN,  C.  John  A.  Crelgbton  sued  Sam- 
uel Finlayson  and  bis  partner  in  the  district 
court  of  Douglas  county  to  recover  $4i>.85, 
which  he  alleged  was  due  him  from  the  de- 
fendants for  rent  of  room  lH,  In  what  Is  call- 
ed the  "Crelgbton  Block,"  In  the  city  of 


Omaha,  from  the  28th  of  April  to  the  23d 
day  of  June,  1888.  Finlayson  pleadetl  a 
counterclaim  of  (74,  and  had  a  verdict  and 
Judgment,  to  reverse  which  Crelgbton  has 
prosecuted  to  this  court  a  petition  In  error. 

1.  The  first  assignment  of  error  Is  that  the 
verdict  Is  not  supported  by  sufficient  evi> 
deuce.  It  was  admitted  on  the  trial  Uiat 
Finlayson  was  Indebted  to  Crelgbton  for 
rent  in  the  sum  of  (45.85,  and  the  only 
issue  litigated  related  to  FInlayson's  couu- 
terclalm.  The  testimony  tended  to  show  In 
behalf  of  Finlayson  that  he  and  his  partner 
had  been  tenants  of  Crelgbton  in  said  room 
13  since  the  spring  of  the  year  1885;  that 
they  were  Job  printers,  and  had  In  said 
room,  during  their  occupancy  of  it,  printing 
presses  and  printing  material;  that  In  the 
month  of  May,  1888,  Crelgbton,  by  his  agent, 
one  Daugherty,  wrote  them  a  letter,  stating 
that  Crelgbton  bad  been  advised  that  the 
fire  insurance  companies  had  agreed  to  in- 
crease the  risks  of  Insurance  more  than  100 
per  cent  on  buildings  or  property  in  build- 
ings IQ  which  were  located  printing  estab- 
lishments, and  requesting  Finlayson  and  his 
partner  to  secure  other  premises;  that  at 
divers  times  between  that  date  and  the  ISth 
of  June  conversations  and  negotiations  took 
place  between  Finlayson  and  Crelgbton, 
through  bis  agent  Daugherty.  In  reference 
to  FinlayscHi's  moving  out  of  the  leased  prem- 
ises; and  that  on  the  18th  of  June  Daugh- 
erty agreed  with  Finlayson  that,  if  the  part- 
ners would  remove  at  once  from  the  Crelgb- 
ton property,  Creighton  would  pay  the  nec- 
essary expenses  incurred  in  removing;  that 
they  did  move  out  on  the  23d  of  June;  that 
the  expenses  necessarily  incurred  in  moving 
were  $74.  The  evidence  on  behalf  of  Creigh- 
ton traversed  the  foregoing,  but  the  evi- 
dence is  sufficient  to  sustain  the  finding  of 
the  Jury  tliat  Creighton,  through  his  agent, 
agreed  witb  Finlayson  that  if  he  would 
move  out  of  the  leased  premises,  Creighton 
would  pay  the  necessary  expense  of  the  re- 
moval; and  the  evidence  Is  sufficient  to  sus- 
tain the  finding  of  the  Jury  that  the  neces- 
sary expenses  of  said  removal  were  |T4.  It 
Is  Insisted,  however,  by  the  plaintiff  in  error, 
that  If  this  contract  was  made.  It  lacked 
consideration.  We  do  not  think  so.  Look- 
ing at  the  situation  of  the  parties  as  dis- 
closed by  the  evidence,  If  Creighton  prom- 
ised to  pay  tho  expense  of  the  removal  if 
Finlayson  would  at  once  remove,  and  he 
did  so,  It  certainly  cannot  be  successfully 
urged  that  the  contract  lacked  consideration 
to  support  It  Another  argument  is  that  the 
evidence  does  not  show  that  Finlayson  com- 
plied with  his  contract.  The  testimonv  Is 
that  Creighton's  agent  said,  "If  you  will  move 
right  out.  move  right  away,"  etc.  It  Is  now 
argued  that  Finlayson  did  not  comply  with 
the  contract,  and  move  rljibt  away,  but  post- 
poned his  removal  from  May  to  the  23d  day 
of  June;  but  this  argument  assumes  that 
the  contract  was  made  In  May,  whereas  the 


Digitized  by 


Google 


1104 


NORTHWESTERN  REPORTER,  VoL  G4. 


(Neb. 


evidence  tends  to  show  tbat  It  was  made  on 
the  IStb  of  June,  and  that  Flnlayaon  at  once 
looktMl  up  another  location,  and  began  pack- 
IntS  bla  printing  material,  and  preparing  to 
remoTe,  and  finally  vacated  the  premises  on 
the  23d  of  June.  Again.  It  Is  insisted  tbat 
<he  evidence  does  not  support  the  finding  of 
the  Jury  that  Daugherty,  as  Creighton's 
agent,  was  Invested  with  authority  to  make 
the  contract  made  the  basis  of  FInla:pson's 
counterclaim.  It  appears  from  the  testi- 
mony offered  In  behalf  of  Creighton  that 
Daugherty  was  his  agent  for  the  leasing  and 
managing  and  collecting  of  the  rents  of  his 
property.  Whether  the  making  of  snob  a 
contraxrt  as  the  one  pleaded  by  Flnlayson 
was  within  the  scope  of  his  authority  was 
made  a  question  of  fact  for  the  jury,  and 
properly  submitted  to  them  under  the  In- 
stmctlons  of  the  court.  We  cannot  say,  as 
a  matter  of  law,  that  Daugherty's  agree- 
ment to  pay  Flnlayson  the  costs  of  removing 
from  the  premises  was  beyond  the  scope  of 
his  authority  as  Creighton's  agent,  when  we 
consider  the  facta  and  circumstances  In  evi- 
dence in  the  case.  The  apparent  authority 
of  an  agent  which  will  bind  a  principal  Is 
such  authority  as  an  agent  appears  to  have 
by  reason  of  the  actual  authority  which  he 
has.  Obeme  v.  Burke,  30  Neb.  681,  46  N. 
W.  838;  Johnson  v.  Investment  Co.,  40  Neb. 
— ,  64  N.  W.  1100.  Daugherty  had  the  au- 
thority to  lease  the  premises  of  Creighton, 
to  collect  the  rents,  and  look  after  the  man- 
agement and  property  generally.  This  was 
bis  actual  authority,  and  we  think  the  evi- 
dence sufficient  to  sustain  the  finding  of  the 
Jury  that  In  making  the  contract  with  Fln- 
layson he  did  not  go  beyond  the  scope  of 
his  agency. 

2.  The  second  assignment  of  error  is  that 
the  court  erred  In  giving  to  the  Jury,  on  Its 
own  motion,  the  following  Instruction:  "In 
this  case  the  defendants  claim  In  their  an- 
«wer.  by  way  of  counterclaim,  that  the  plain- 
tiff agreed  with  them.  In  consideration  of 
their  moving  from  said  premises,  to  compen- 
«ate  them  for  the  expense  of  moving;  and 
that  the  evidence  shows  that  such  expenses 
amounted  to  about  ?70  or  $75."  The  criti- 
cism made  upon  this  Instruction  Is  that  by 
It  the  court  expressed  his  opinion  to  the  Jury 
that  the  evidence  showed  that  the  neces- 
sary expense  of  Flnlayson's  removal  was  fTO 
or  $75.  There  Is  no  merit  whatever  In  this 
crltlrism.  The  court  told  the  Jury  what'  the 
defendants  claimed  In  their  answer  by  way 
of  counterclaim,  and  that  the  defendants 
claimed  that  the  evidence  showed  that  the 
expense  of  removal  was  $70  or  $75. 

3.  The  third  argument  relied  upon  for  re- 
versal of  the  judgment  Is  tbat  the  verdict  is 
excessive.  The  Jury  found  a  verdict  In  favor 
of  Flnlayson  for  |40.  The  court  required  a 
remittitur  of  $4.(^  and  thereupon  rendered 
Judgment  against  Creighton  for  $35.98.  Un- 
der the  pleadings  and  the  admitted  evidence, 
Ordgtaton  was  entltlM  to  be  credited  with 


rent,  $4G.86;  Interest  upon  this  sum  at  7 
per  cent  per  annum  from  the  28th  of  April 
1888,  to  the  2l8t  of  September,  1881,  that 
being  the  first  day  of  the  term  of  court  at 
which  the  Judgment  was  rendered,  $l&lk~i. 
nearly;  or  a  total  of  $56.80.  The  amoont  of 
counterclaim  pleaded  by  Flnlayson  was  $74. 
If  the  Jury  found  that  the  expense  of  re- 
moval was  $74,  he  was  entitled  to  Interest  on 
this  at  7  per  cent,  per  annum  from  the  18tb 
of  June,  18S8,  to  the  first  day  of  the  term  of 
court,  or  $16.85,  making  a  total  of  $90.S'>. 
The  difference  between  $90.85  and  $56.i«» 
should  have  been  the  verdict  of  the  Jury,  or 
$34.05.  The  Judgment,  as  already  stated, 
was  35.98,  or  $1.93  too  much  under  the  evi- 
dence. Flnlayson  will  have  permission  to 
remit  from  the  Judgment  $1.03  witbln  atf 
days,  and  In  case  of  his  doing  so  the  Judg- 
ment of  the  district  court  will  be  affirmed, 
and  In  case  of  his  faUnre  to  do  so  the  Jodg- 
ment  will  be  reversed.  Judgment  accord- 
ingly. 


STATE  ex  rel.  BERGB  v.  LANSINO  rt  al. 

(StQireme  Court  of  Nebraska.    Nov.  20,  1S0.>.) 

FuBLto  OFricEKs— Qualification  ON  Rs-electk>:c 
— Filling  Vacasct— Coostt  Jcdgbl 

1.  SecticoB  70^  716,  71S.  Comp.  St  1805. 
sfaonld  be  constmed  together,  and  when  k  god- 
Btrued  the  effect  of  section  718  is  to  require  one 
who  has  been  re-elected  or  reappointed  to  an  offic-e 
to  qnalify  therefor  by  taking  tne  oath  and  filing 
the  bond,  where  a  bond  is  required,  in  the  same 
manner  and  within  the  same  time  as  one  for 
the  first  time  elected. 

2.  Sections  716,  3002,  Comp.  SL  18ft'>.  are 
not  in  conflict  and  are  in  pari  materia,  and  shoold 
be  construed  together.  Section  3003  iHvrides 
that  certain  events  shall  create  vaisuicies  in  of- 
fice. Section  716  adds  anotiier  event  creatjni; 
a  vacancy,  to  wit,  neglect  of  the  person  elected 
or  appointed  to  have  executed  and  approved,  and 
to  file  within  the  time  provided,  his  omcial  bond- 

3.  Section  716.  providing  Uiat  "If  any  perwo 
elected  or  appointed  to  any  office  shall  negkct  to 
have  his  oslclal  bond  exocnted  and  approved  as 
provided  by  law,  and  filtnl  for  record  within  the 
time  limitM  by  thib  act,  his  office  shall  tbereapon 
Idso  facto  become  vacant,"  conatroed,  and  Md 
to  create  a  condition  precedent  to  the  right  of  9 
person  so  elected  cr  appointed  to  be  inducted  into 
office.    Norval,  C.  J.,  and  Ragan,  C,  dissentinc. 

4.  ffeZd.  further,  that  sam_nroviaaon  is  seir- 
execnting,  and  that  unless  the  offirial  bond,  wbm 
one  is  required,  ia  filed  within  the  time  provWfd 
by  law,  toe  person  elected  loses  all  right  to  tb<> 
office,  and  the  vacancy  can  be  filled  witoout  an;- 
previouB  Judicial  determination  of  the  fact.  Noi^ 
val,  C.  J.,  and  Rngan.  C,  dissenting. 

5.  Article  3,  j|  20,  of  the  constitution.  pn>- 
vidiog  that  "all  offices  creatod  by  this  consntn- 
tion  shall  become  vacant  by  the  death  of  the  in- 
cumbent, by  removal  from  the  atate,  reaignatiDn. 
conviction  of  a  felony,  imprachmpnt,  or  becoming 
of  nnsound  mind,"  does  not  prohibit  the  lejnfla- 
tnre  from  providing  tiiat  vacandes  in  office  may 
arise  from  other  events,  the  state  constitntioa 
being  restrictive  in  Its  character  and  not  a  gnuit 
of  power. 

6.  It  seems  that  a  distlDetion  exists  between 
tlie  ousting  from  office  of  one  already  le^Dy  in- 
ducted and  the  exdnsion  of  one  not  yet  inducted, 
hpcause  of  hia  failure  to  perform  a  condition 
nrpcoHpnt. 

7.  Under  existing  coostitutional  and  jMto- 
tory  proviBioi  s,  where  a  vacancy  ocean  In  me  of- 
fice of  county  Jndfte  and  the  anexplred  tens  ex- 
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ceeda  one  year.  It  should  be  filled  b;  eIecti(HL 
Whether  it  may  be  filled  by  eppomtment  provi- 
Bionally  until  tbi  time  for  a  general  election, 
qtuere. 

8.  The  validity  of  an  Section  does  not  de- 

fend  upon  the  publication  of  the  election  notice, 
f  under  existing  circumstances  a  pnrticular  of- 
fice is  to  l>e  filled,  an  election  for  that  ofilce  is 
not  iDTalid  because  the  filling  thereof  was  not 
included  in  the  publication  notice  of  election,  at 
least  where  it  appears  that  the  electors  generally 
were  apprised  of  the  fact  and  voted  on  the  quei- 
tion. 

(Syllabus  hy  the  Conrt) 

Error  to  district  court,  Lancaster  county; 
Tibbets,  Judge. 

Action  in  quo  warranto  In  the  name  of  the 
state  on  the  relation  of  George  W.  Berge 
a;;alnst  Isaac  W.  Lansing  and  others.  De- 
fendants bad  Judgment,  and  relator  brings 
error.  Rerersed. 

G.  C  Flansbnrg,  W.  M.  MomlDg.  and  O. 
W.  Berge,  for  plaintifC  iu  error.  Allen  "W. 
Field.  J.  B.  GlIkeBOn,  N.  Z.  Snell,  and  E.  F. 
Brown,  for  d^endanta  In  error. 

IBVINE.  0.  The  essential  features  char- 
ged In  the  Information  herein  are  as  follows: 
That  at  the  general  election  of  1891,  Isaac 
W.  Lanslnir  was  elected  county  judge  of 
Lancaster  county,  and  that  he  duly  quali- 
fied and  discharged  the  duties  of  his  ofUce; 
ttutt  at  the  general  election  In  1883  Lansing 
was  re-«lected  to  said  fifiSce  and  a  certificate 
of  electkn  issued  to  him,  but  that  he  did 
not  execute  any  official  bond  or  file  the  same 
Jn  the  office  of  the  county  clerk  within  10 
days  after  the  4tli  day  of  January,  18M,  but 
that  on  the  ^th  day  of  January,  18M,  Lan- 
sing did  file  a  good  and  sufficient  bond, 
which  was  on  the  26tb  day  of  January  ap- 
proved by  the  county  board.  The  relator 
then  charged  that  by  virtue  of  the  failure 
of  lApBlpg  to  file  his  official  bond  within  the 
time  provided  by  law  the  office  became  va- 
cant; that  the  relatcH-  was  nominated  by 
two  political  parties  entitled  to  have  their 
nominations  placed  upon  the  official  ballot, 
as  a  candidate  fbr  county  Judge,  to  fill  the 
TB<»ncy  so  created;  that  the  county  clerk, 
In  the  notice  of  election  for  1884,  did  not  In- 
clude the  office  of  county  Judge  as  one  of  the 
ofllceB  to  be  filled,  but  that  he  placed  the 
name  of  tiie  relator  and  the  name  of  anoth- 
er candidate  upon  the  official  ballot  and  up- 
on the  sample  ballots,  which  were  duly  dis- 
tributed, and  that  tiie  voters  had  general 
knowledge  of  the  candidacy  and  of  the  flict 
that  votes  were  being  cast  for  said  office; 
that  the  total  number  of  votes  cast  in  said 
county  at  the  election  of  1881  was  12,000; 
that  there  were  cast  for  Zara  Wilson,  for 
ronnty  Judge,  1,668  votes,  and  there  were 
cast  for  relator  4,746  votes;  that  said  vote 
-was  duly  canvassed  and  the  relator  declared 
<»lected,  and  the  certificate  of  election  issued 
to  him;  that  the  relator  executed  a  good 
and  sufficient  official  bond  and  took  the  oath 
of  office,  which  was  duly  Indorsed  upon  said 
bond;  and  that  the  county  board.  In  pur- 
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suance  of  a  writ  of  mandamus  Issued  from 
the  district  cotu't,  within  due  time  approved 
said  bond;  that  relator  was  ^glble  to  the 
office  of  county  Judge.  It  Is  further  charged 
that  at  the  time  proceedings  were  brought  one 
Joseph  Wursburg  was  temporarily  discharging 
the  duties  of  county  Judge,  by  appolntmoit  by 
the  county  board,  during  the  temporary  al^ 
sence  and  disability  of  Lansing.  Judgment  of 
oustw  was  iHvyed  against  Lansing  and  Wuee- 
burg.  The  district  ccwrt  sintalned  a  general 
demurrer  to  the  information  and  entered  Judg- 
ment tor  the  respon^nts. 

The  first  question  presented  by  the  record, 
and  the  question  of  chief  Importance  in  the 
case,  is  whether  the  failure  of  Lansing  to 
present  his  bond  within  the  time  provided 
by  law  deprived  him  of  the  right  to  the 
office.  The  statutes  bearing  upon  the  sub- 
ject are  as  follows  (Comp.  St  1886): 

"Sec.  TOO.  Official  bonds  with  the  oath 
endorsed  thereon,  shall  be  filed  in  the  proper 
office  within  the  times  as  follows:  Of  all 
officers  elected  at  any  general  Section  on 
or  before  the  first  Thursday  after  the  flrat 
Tuesday  In  Januaiy  next,  succeeding  the 
election;  of  all  appointed  officers  within 
thirty  days  after  their  appointment;  of  offi- 
cers elected  at  any  special  election,  and  city 
and  village  officers,  within  thirty  days  after 
the  canvass  of  the  voters  of  the  election  at 
which  th^  were  chosen." 

"Sec.  708.  The  official  bonds  of  aU  county, 
precinct,  and  township  officers  shall  be  ap- 
proved by  the  county  board.  •  •  *  All 
such  bonds  shall  be  filed  and  recorded  In  the 
office  of  the  county  clerk.  *  *  *" 

"Sec.  716.  If  any  person  elected  or  appoint- 
ed to  any  office  shall  neglect  to  have  his 
official  bpnd  executed  and  approved  as  pro- 
vided by  law,  and  filed  for  record  within  the 
time  limited  by  this  act,  his  office  shall 
thereupon  Ipso  fOcto  become  vacant,  and 
such  vacancy  shall  tliereupon  immediately 
be  filled  by  election  or  appointment  as  the 
law  may  direct  In  other  cases  of  vacancy  In 
the  same  office." 

"Sec  718b  When  the  incumbent  in  an  office 
Is  re-elected  or  re-appolnted  be  shall  qn^- 
fy  by  taking  the  oath  and  giving  the  bond 
as  above  directed;  but  when  such  officer 
has  bad  public  funds  or  prop»ty  In  his  con- 
!  trol,  his  bond  shall  not  be  approved  until 
he  has  produced  and  fully  accounted  for 
snch  funds  and  property;  and  when  It  is 
ascertained  that  the  incumbent  of  an  office 
holds  over  by  reason  of  the  non-election  or 
non-appointment  of  a  successor,  or  of  the 
neglect  or  refusal  of  the  successor  to  qualify, 
he  shall  qualify  anew  within  ten  days  from 
the  time  at  which  his  successor,  If  elected, 
should  have  qualified." 

"Sec  3002.  Every  civil  office  shall  be  va- 
cant upon  the  happening  of  either  of  the 
following  events  at  any  time  before  the  ex- 
piration of  the  term  of  such  office,  as  fol- 
lows: (1)  The  resignation  of  the  Incumbent. 
(?)  His  death.    ^)  His  removal  from  aOice. 
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(4)  The  dcdsloii  of  a  competent  tribunal  d»> 
claring  bUi  office  vacant  (S)  His  ceaslngr  to 
be  a  resident  of  the  state,  district,  county, 
township,  precinct,  or  ward  In  which  the 
dutfes  of  his  office  are  to  [be]  exercised,  or 
for  which  he  may  have  been  elected.  {&i 
A  fallnre  to  elect  at  the  proper  election, 
there  helug  no  Incumbent  to  continue  In 
office  until  his  successor  la  elected  and  quali- 
fied, nor  other  provisions  relating  thereto. 
(7)  A  forfeltui«  of  flie  office  as  provided  by 
any  law  of  the  state.  (S)  Conviction  of  any 
infamous  crime,  or  of  any  public  offense  In- 
volving the  violation  of  bis  oath  of  office. 
(9)  The  acceptance  of  a  oommlsslon  to  any 
military  office,  either  in  the  militia  of  this 
state,  or  In  the  service  of  the  United  States, 
which  requires  the  Incumbent  in  the  civil 
office  to  exercise  bis  mllltu.ry  dnUes  out  of 
the  state  for  a  period  of  not  less  than  sixty 
days." 

Ijansluff  In  1893  was  elected  as  his  own  suc- 
cessor, and  section  718  Is  th»efore  applicable 
to  the  case.  The  effect  of  this  section  is  to 
require  that  one  who  is  re-elected  to  an  office 
shall  qualify  by  taking  a  new  oath  and  giving 
a  new  bond  "as  above  directed";  that  Is, 
fls  directed  in  regard  to  officers  tor  the  first 
time  elected  by  the  former  provisions  of  the 
chapter  in  which  section  718  appears.  This 
requires  conformity  with  the  provisions  of 
sections  706,  708,  and  716,  above  quoted.  The 
object  of  section  718  was  manifestly  to  place 
one  re-elected  to  an  office,  bo  fur  as  qualify- 
ing for  the  office  is  concerned,  upon  the  same 
footing  OS  one  for  the  first  time  elected. 
Therefore  sections  716  and  718  must  be  read 
together,  as  if  section  718  read:  "When  the 
Incumbent  of  an  office  is  re-elected  or  re-ap- 
pointCil,  he  shall  qualify  by  tiUcIng  the  oath 
and  giving  tlie  bond  as  above  directed.  And 
if  any  Incumbent  of  an  office  re-eiected  there- 
to shall  neglect  to  have  his  official  bond  exe- 
cuted and  approved  as  provided  by  law,  and 
filed  for  record  within  the  time  limited  by 
this  act,  his  office  shall  thereupon  ipso  facto 
become  vacant."  The  provision  for  nuamcy 
because  of  the  ftiilure  to  file  the  bond  within 
the  time  Is  not  repugnant  to  the  provisions 
of  section  3002  above  quoted.  It  Is  practica- 
ble to  construe  the  two  sections  together,  and 
they  should  therefore  be  so  construed,  being 
li>  pari  materia  and  not  confiictlng.  Section 
8002  provide  for  nine  cases  of  vacancy,  all 
but  one  contemplating  events  happening  after 
the  induction  of  the  officer  into  office.  Sec- 
tion 716  ad^  another  cause  of  vacancy,  relat- 
ing to  the  fallnre  of  the  person  elected  to 
comply  with  the  conditions  precedent  to  his 
Induction.  A  difference  in  the  language  of 
these  two  sections  is  important,  and  It  may 
be  well  at  this  point  to  call  attention  thereto. 
By  section  S002  It  is  simply  provided  Ibat  the 
office  "shall  be  vacant  upon  the  happening  of 
either  of  the  following  events."  By  section 
716  It  Is  provided  that  a  failure  to  have  the 
bond  approved  and  filed  within  the  time  lim- 
ited by  law  shall  ipso  facto  create  a  vacancy. 


It  is  contended  by  the  r^tor  that  by  virtue 
of  section  716  Lansing's  failure  to  have  liU 
bond  approved  and  filed  within  tbe  time  fro- 
Tided  by  law  of  Itself  created  a  vacancy  In 
tbe  office;  that  by  such  fiillure  Lauslng  loct 
bis  right  to  office,  and  was  not  reinvested 
with  tbe  right  by  the  subsequent  approval  of 
his  bond.  By  tbe  respondentx  It  Is  contend- 
ed that  the  provisions  of  section  716  are  not 
self-executing;  that  so  far  as  tbe  time  for 
filing  the  bond  la  concerned  the  statutes  are 
directory  <mly;  that  Lansing,  notwithstand- 
ing bis  deftiult,  had  a  feaslUe  title;  and  that 
the  subsequent  approval  of  his  bond  was  a 
waiver  of  his  default  and  rendered  his  title 
Indefeasible. 

The  application  ot  the  statute  to  all  officefs 
renders  the  question  of  conaiderable  general 
importance,  and  we  have  therefore  sought 
light  upon  tbe  construction  of  the  act  from 
the  decisions  of  other  courts  with  relation  to 
atatutes  analogous  in  their  object.  In  aome 
of  the  cases  cited  In  tiie  respondents*  brief,  or 
In  opinions  referred  to  In  that  Inief,  the  ei- 
presalons  on  the  subject  are  entlr^  obiter. 
Thus  in  Cr^hton  v.  Com.,  83  Ky.  1<^  the 
person  elected  had  never  made  any  attempt 
to  qualify,  and  wtiat  was  aald  In  r^ard  to 
irregular  qualification  was  entirely  foreign  to 
the  case.  In  State  t.  Hadley,  27  Ind.  4100. 
tbe  question  was  not  as  to  the  effect  of  a  bll- 
ure  to  file  the  bond  within  time,  but  as  to  the 
event  from  which  the  time  began  to  run.  and 
the  court  held  that,  property  compated.  It  bad 
not  expired  when  the  bond  was  filed.  Stste 
V.  Ring,  29  Minn.  7S,  11  N.  W.  283.  was  a 
prosecution  at  a  treasurer  for  embeszlenait 
for  not  paying  over  moneys  to  a  snccessor  in 
office.  A  resolution  aK»intIng  ttae  ancoesaor 
attached  to  tbe  appointment  a  condition  that 
bond  shotdd  be  given  In  two  days.  Tlie  bond 
was  not  given  for  three,  days.  Tbe  court 
held  that  the  county  commlnslfmers  could 
waive  and  had  waived  the  performance  of 
this  condition;  but  as  the  condition  was  cre- 
ated by  their  own  resolution,  and  not  by  stat- 
ute, this  case  throws  no  light  <m  tbe  present. 
Stete  V.  Colvtg,  15  Or.  67,  13  Pac.  638.  was  a 
case  arising  under  a  statute  whi<di  contained 
no  provision  fixing  the  time  for  filing  tbe 
oath  of  office.  The  court  held  that  a  fair 
construction  ot  the  law  gave  the  officer  soioe 
time  after  his  term  began  to  file  ttae  oatb. 
and  tiien  added  that  statutes  fixing  tbe  ttano 
were  generally  comtraeA  as  directory.— an 
observation  purely  theoretical.  Inasmuch  tf 
there  was  no  statute  fixing  the  time. 

There  Is  another  class  ot  cases,  which  voe 
suits  on  official  bonds  tendered  and  approved 
after  tbe  statutory  time.  The  be«t  consid- 
ered of  these  cases  hold  tbe  bond  valid,  not 
because  tbe  statute  fixing  tbe  time  was  di- 
rectory merely,  but  because  the  officer  be- 
came a  de  facto  officer,  or  because  the  otBcfT 
and  bis  sureties  were  estopped  from  asvert- 
Ing  the  invalidity  of  tbe  bond,  they  taavinit 
tendered  It  and  It  having  \teen  accepted,  snd 
tbe  officer  having  acted  tmder  it  Such  cetf* 
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are  Sprowl  t.  Lawrence,  33  Ala.  674;  State 
V.  Porter,  7  Ind.  204;  Crawford  v.  Howard, 
9  Ga.  314;  State  v.  Toomer,  7  Rich.  Law, 
216;  Dunpby  v.  Whipple,  25  Mich.  10;  Wil- 
Jlaras  V.  School  Dlst.,  21  Pick.  75;  McEl- 
hanon  v.  Washington  Co..  54  111.  163;  City  of 
Chicago  V.  Gage,  95  111.  593.  All  these  cases 
did  not  go  upon  the  ground  stated.  Thus 
State  T.  Porter,  supra,  merely  says  that  the 
failure  of  the  officer  to  give  bond  within  the 
time  provided  "did  not  necessarily  vacate 
his  office,"— an  ambiguous  expression,  which 
is  not  elucidated,  as  we  shall  hereafter  see, 
by  the  later  decisions  of  the  Indiana  court. 
An  analysts  of  the  opinion  in  State  t. 
Toomer,  supra,  shows  that  the  court  gave 
three  reasons  for  holding  the  bond  valid: 
First,  that  its  invalidity  was  no  defense  to 
sureties;  second,  that  the  principal  was  an 
officer  de  facto;  and,  third,  that  the  statute 
was  directory  only.  But  the  opinion  dies 
three  prior  South  Carolina  cases:  Kottman  | 
V.  Ayer,  3  Strob.  92;  ItlcBee  v.  Hoke.  2  [ 
Speer,  138;  and  Hampton  v.  lievy,  McGord,  I 
107.  The  first  two  of  these  ca^es  went  up- 
on the  ground  that  the  officer  was  one  de  i 
facto,  and  the  last  upon  the  ground  that  the 
parties  to  the  t>ond  were  estopped  to  deny 
its  validity.  Having  given  two  sufficient 
reasons,  founded  upon  prior  adjudications, 
for  the  result  reached,  the  superadded  state- 
ment tliat  the  statute  was  directory  thereby 
lost  much  of  Its  force.  The  Illinois  cases 
are  distinctly  placed  on  grounds  other  than 
those  taken  in  moat  of  the  cases  in  this 
class.  Id  McElhauon  v.  Washington  Co.  the 
court  said  that  the  statute  authorized  a  new 
bond  to  be  given  whenever  the  original  be- 
came insufficient,  and  that,  it  appearing  that 
the  bond  sued  on  was  given  at  a  time  later 
ttian  the  original  bond  should  have  been 
filed,  It  would  be  presumed  that  It  was  a 
new  bond,  given  under  the  statute,  to  take 
the  place  of  the  original.  This  case  there- 
fore throws  no  light  on  the  present.  In  City 
of  Chicago  V.  Gage  the  statute  under  consid- 
eration provided  that  If  the  bond  were  not 
given  in  the  time  provided  by  law  the  person 
sleeted  "shall  be  deemed  .to  have  refused 
the  office."  And  another  provision  of  the 
statute  was  that  in  such  event  the  office 
''sliall  become  vacant."  The  court  In  this 
case  based  its  decision  upon  the  gi'ound  that 
the  statute  was  directory,  doing  so  chiefly 
from  considerations  of  public,  policy  and  re- 
luctance to  enforce  what  the  court  consid- 
ered a  forfeiture.  We  are  of  the  opinion 
that  the  decision  would  rest  on  safer  ground 
If  it  proceeded  upon  the  reasons  given  In  a 
majority  of  such  cases.  But,  as  the  court 
saw  fit  to  rest  It  upon  the  directory  character 
of  the  statute,  It  Is  a  case  which  would  sup- 
port the  contention  of  respondents,  were  the 
statutes  alike.  But  actions  upon  bonds  given 
out  of  time,  and  direct  proceedings  to  oust 
an  officer  for  falling  to  qualify  according 
to  law,  present  very  different  questions  for 
consideration.    Before  leaving  this  class  of 


cases  we  wish  to  observe  that  in  a  numt)er 
of  them  tbe  court  held  the  bond  invalid  as 
an  official  bond,  but  sustained  it  as  a  volun- 
tary bond,'  and  wherever  this  course  was 
adopted  the  decisions  tend  rather  to  sustalu 
the  jrosltion  of  the  relator  than  tliat  of  the 
respondents. 

A  few  of  the  eases  were  collateral  attacks 
by  impeaching  the  validity  of  the  acts  of  an 
officer  who  qualified  too  late.  Stokes  v. 
Kirkpatrlck.  1  Mete.  (Ky.)  13S,  was  a  mo- 
tion to  quash  a  summous  on  this  ground. 
The  statute  provided  that  the  failure  to 
qualify  as  required  by  law  "shall  be  a  mis- 
demeanor and  on  conviction  such  officer  shall 
be  removed  from  office  by  judgment  of  the 
court  where  the  conviction  is  had."  Anoth- 
er provision  of  the  statute  was  that  In  such 
case  the  office  "shall  be  considered  vacant." 
The  court  held,  construing  tliese  tw6  provi- 
sions together,  that  the  office  only  became 
vacant  on  conviction  and  Judgment.  We  do 
not  see  how  a  different  result  could  be  reach- 
ed under  such  a  statute,  but  It  has  no  appli- 
cation to  this  case.  Of  a  very  different  char- 
acter Is  the  case  of  Clark  v.  Bnnls,  45  N.  J. 
Law,  69.  The  statute  provided  that  if  sucli 
officer  "shall  neglect,  i-efuse,  or  be  unable  to 
give  bond  with  sureties,  as  aforesaid,  agi-ee- 
ably  to  the  directions  of  this  act,  at  the  time 
or  times  herein  limited,  the  office  of  such 
sheriff  shall  Immediately  expire,  and  be 
deemed  and  taken  to  be  vacant,  and  If  such 
sheriff  shall  thereafter  presume  to  execute 
tbe  office  of  sheriff,  then  all  such  bis  acts 
and  proceedings  done  under  color  of  office 
shall  be  absolutely  void."  The  court,  review- 
ing decisions  under  different  statutes,  reach- 
ed the  marvelous  conclusion  that  tbe  office 
did  not  expire  and  that  the  sheriff's  acts  and 
proceedings  wera  not  void.  The  constitu- 
tionality of  the  statute  was  not  doubted,  and 
the  case  Is  perhaps  the  clearest  Instance 
which  has  ever  fallen  within  the  writer's  ob- 
servation of  a  court's  undertaking  by  Judi- 
cial Interpretation  to  repeal  a  valid  legis- 
lative enactment  because,  in  the  judgment 
of  the  court,  a  different  law  would  be  more 
desirable.  Such  authority  we  emphatically 
refuse  to  follow. 

Still  nuother  class  of  cases  Is  illustrated 
by  Ex  parte  Caudee,  48  Ala.  386,  and  State 
T.  Carueail,  10  Ark.  156.  These  were  cases 
whereby  it  was  sought  to  oust  an  officer  who 
had  already  been  regularly  inducted  into 
office,  and  they  proceed  upon  the  ground  that 
an  office  so  acquired  Is  a  vested  property 
right,  of  which  the  Incumbent  canuot  be  di- 
vested without  due  process  of  law.  That 
the  court  in  each  case  took  this  view  is  evi- 
dent from  later  decisions  of  the  same  states. 
Thus  State  v.  Tucker,  54  Ala.  205,  expressly 
overrules  Ex  parte  Candee,  as  well  as  Spt-owl 
T.  Ijawrence,  supra,  in  so  far  as  those  cases 
expressed  the  opinion  that  the  failure  to 
qualify  within  time  operated  as  a  defeasance 
and  not  as  a  condition  precedent;  and  Fal- 
coner T.  ShoieB,  37  Ark.  386,  distinguished 
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State  T.  Cameall  on  the  ground  that  the  lat- 
ter was  a  proceeding  to  oust  an  officer  al- 
ready Inducted,  while  Falconer  v.  SborM 
raised  the  question  as  to  whether  the  officer 
bad  ever  been  properly  Inducted,— the  court 
holding  that  he  had  not,  because  be  did  not 
tender  his  bond  within  the  time  provided  by 
law,  that  this  was  a  condition  precedent  to 
bis  taking  office,  and  that  he  had  thereby 
lost  all  right  thereto. 

We  now  reach  a  class  of  cases  more  direct- 
ly in  point,  and  several  of  these,  If  we  dls- 
re^rard  the  peculiar  phraseology  of  oar  own 
statute,  sustain  the  respondents'  contention. 
State  V.  Churchill,  41  Mo.  41,  was  an  action 
In  quo  warranto.  The  statute  Is  not  cited, 
but,  as  nearly  as  the  writer  can  ascertain, 
the  statute  then  in  force  required  the  giving 
of  a  bond  in  10  days,  but  contained  no  pro- 
vision for  the  consequences  of  a  fiiilure  to 
give  It,  while  another  section  provided  for 
the  renewal  of  bonds,  and  for  a  forfeiture  of 
the  office  for  failure  to  properly  renew  them. 
The  court  held  that  the  provision  In  regard 
to  original  bonds  was  directory  only,  and  we 
can  see  no  fallacy  In  that  conchialon  under 
such  a  statute.  Other  Missouri  cases  fire  to 
the  same  effect  Worley  v.  Smith,  81  N.  C 
304,  was  also  quo  warranto,  and  the  court 
held  that  the  incumbent  remains  legally  in 
office  until  ousted  by  judicial  proceedings. 
The  statute  is  not  quoted,  but  from  the  lan- 
guage of  the  court  it  would  seem  that  its 
provisions  were  manifestly  to  that  effect,  al- 
though the  court  does  not  intimate  what  the 
proceedings  should  be;  and,  unless  the  stat- 
utes provided  special  proceedings,  we  cannot 
see  how  they  could  be  brought,  unless  by  quo 
warranto,  as  was  attempted.  State  v.  Ruff, 
4  Wash.  St.  234,  29  Pac.  999,  was  an  action 
in  the  nature  of  quo  warranto.  The  statute 
provided  that  for  a  failure  to  qualify  within 
time  the  office  "shall  become  vacant."  The 
court  said  "courts  abhor  forfeitures,"  and 
that,  therefore,  the  statute  should  be  con- 
strued as  directory,  or,  to  use  the  precise  lan- 
guage of  the  court,  "declaratory,"  but  adds 
that  If  the  statute  had  provided  that  the  of- 
fice should  Ipso  facto  become  vacant  a  differ- 
ent question  would  he  presented.  From  the 
decision  two  Judges  out  of  five  dissented,  and 
to  courts  Inclined  to  adopt  the  policy  of  con- 
struction followed  by  the  New  Jersey  court 
in  Clark  v.  Ennis  we  would  commend  a  pe- 
rusal of  the  dissenting  opinion  of  Judge  Dun- 
bar in  State  v.  Ruff,  who  said:  "Nor  do  I 
think  that  a  plain  statutory  enactment,  set- 
ting forth  specifically  circumstances  under 
which  an  office  becomes  vacant,  should  t>e 
construed  out  of  existence  by  the  mere  state- 
ment of  the  theoretical  rule  that  'forfeitures 
are  abhorred  by  the  courts.*  What  the  courts 
abhor  should  be  of  very  little  consequence. 
The  vital  question  la,  what  did  the  legisla- 
ture Intend?  I  think  it  Is  an  excellent  Idea 
for  courts  to  give  to  statutory  language  its 
plain  and  ordinary  meaning."  In  Boatxl  v. 
Johnson,  124  Ind.  145,  24  N.  £.  148,  there  was 


an  appeal  from  the  refusal  of  the  comuils- 
sionere  to  accept  a  bond  tendered  out  of  time. 
The  statute  provided  tliat  on  a  failure  to  pre- 
sent the  bond  within  time  the  office  "shall 
immediately  l>ecome  vacant."   The  opinion  of 
the  court,  written  by  Judge  Elliott,  Is  to  tlie 
effect  that  the  statute  was  directoiy  and  not 
mandatory,  and  that  the  failure  to  file  the 
bond  wltbln  time  did  not  vacate  the  office. 
On  this  point  the  court  cites,  among  other 
cases.  State  v.  Porter,  7  Ind.  204,  and  Mayor, 
etc.,  V.  Geisel,  19  Ind.  344.    We  have  alreidy 
commented  upon  State  v.  Porter.  Mayor, 
etc.,  V.  Geisel  grew  out  of  the  fdlowing 
facts:  Geisel  and  others  had  been  elected 
couucUmen  from  the  Eighth  and  Ninth  wards 
of  Indianapolis.   They  took  the  oath  of  of- 
fice and  presented  their  certificates  of 
tlon.   Thereupon  a  motion  was  made  ta  the 
council  to  exclude  them,  to  which  an  amend- 
ment was  offered  as  follows;  "Tliat,  as  roo 
many  Democrats  lived  In  said  wards  [Eij-litli 
and  Ninth],  the  judiciary  committee  be  di- 
rected to  report  an  ordinance  repealing  the 
ordinance  creating  said  wards."   This  mo 
tloD,  with  the  amendment,  was  carried.  The 
drcuit  court  issued  a  mandate  commanding; 
the  council  to  admit  the  excluded  membei«. 
and  the  supreme  court  affirmed  the  judgment 
in  a  brief  optnlon,  discussing  no  qneetiMi  of 
law.   The  syllabus  of  the  case  Is  as  foIln\n: 
"There  Is  no  point  ct  Interest  decided  hereiD. 
but  the  fiicllity  with  which  objects  may  some- 
tlmes  be  attained  by  the  'law's  delay'  Is  weD 
Illustrated."   The  other  Indiana  casee  cited 
by  Judge  Eiilort  were  cases  decided  witboot 
an  opinion,  simply  referring  to  the  last  case. 
On  this  slenda-  basis  of  authority  Judge  El- 
liott based  an  opinion,. and  the  court  its  de- 
cision, in  Board  v.  Johnson,  apparently  for- 
getting and  in  no  wise  referring  to  the  fact 
that  In  State  v.  Johnson,  100  Ind.  489,  the 
court  had  unanimously  held  (Judge  EQiott 
himself  writing  the  optnlon)  that,  nnder  i. 
statute  providing  that  for  a  failure  to  present 
his  bond  within -the  time  limited  tbe  "office 
shall  become  vacant,"  the  person  elected  lost 
all  right  to  the  office,  and  could  not  tberenfta 
present  bis  bond  and  require  Its  approAuL 
With  all  due  respect  to  the  Indiana  court, 
must  protest  that  such  a  line  of  deddons 
does  not  appeal  to  one's  reason.    Of  all  the 
cases  cited  In  support  of  tbe  position  of  the 
respondents,  that  most  nearly  in  point  is  the 
case  of  Bank  .v.  Dawson,  13  I^a.  497.  The 
charter  of  the  bank  provided  that  for  a  (all- 
ure or  refusal  to  pay  specie  fbr  the  p«1od 
of  90  days  the  charter  should  "become  ipso 
facto  forfeited."   The  court  held  that  this 
statute  did  not  mean  what  It  said,  that  tbe 
words  "Ipso  facto"  lent  no  force  to  the  act. 
and  that  the  failure  to  pay  specie  was  only 
a  ground  of  forfeiture,  and  did  not  work  a 
forfeiture.   But  the  court  seems  to  have  been 
moved  to  a  decision  of  tbe  case  by  the  fart 
that  it  was  an  attempt  by  collateral  proceed- 
ings to  question  the  existence  of  a  cwpofa- 
tion,  and  did  not  consider  that  its  dedsiw 
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had  sDy  bearing  on  a  case  like  the  present, 
because  State  v.  Beard,  34  La.  Ann.  273,  was 
a  case  precisely  like  the  ca|«  we  are  consid- 
ering, the  statute  proTlding  that  the  failure 
to  qualify  within  the  time  provided  "shall 
operate  a  Tacatidn  of  such  office,"  and  the 
court  held  that  a  failure  to  so  qualify  within 
the  statutory  time  forfeited  all  rights  to  the 
office;  that  the  office  by  that  fact  became 
vacant,  and  an  appointment'  might  be  niade 
to  fill  the  vacancy;  citing  Hurford  v.  City  of 
Omaha,  4  Neb.  336. 

So  far  as  the  cases  we  have  already  refers 
red  to  offer  any  support  for  the  position  of 
the  respondents,  they  are  met  by  the  follow- 
ing cases,  holding  that  a  failure  to  qualify 
within  time  is  a  failure  to  perform  a  condi- 
tion precedent  to  the  right  of  taking  the 
office.  For  the  sake  of  l^evity  we  omit  a 
full  quotation  of  the  statutes,  and  quote  only 
the  words  which  follow  what  Is  in  substance 
the  premise,  that  "a  failure  to  qualify  witUn 
the  time  provided,"  etc.:  "Shall  forfeit  his 
rlfflit  to  the  office."  Falconer  v.  Shores,  37 
Ark.  289.  "Becomes  vacant."  People  T. 
Taylor,  57  Cal.  620;  People  v.  Perkins,  85 
Cal.  509,  28  Pac.  245;  People  v.  Shorb,  100 
Cal.  537,  35  Pac.  163.  "Shall  become  vacant." 
State  V.  Matheny,  T  Kan.  327.  "Vacates  his 
office."  State  v.  Tucker,  54  Ala.  205,  over- 
ruling on  this  point  Sprowl  v.  Lawrence,  33 
Ala.  674,  and  Ex  parte  Gandee,  48  Ala.  386, 
relied  on  by  respondents.  "Deemed  vacant." 
In  re  Office  of  Attorney  General,  14  Fla.  277. 
"Shall  be  vacant."  State  v.  Johson,  100  Ind. 
489.  "Shall  operate  a  vacation  of  office." 
State  V.  Beard,  34  La.  Ann.  273.  "Shall 
thereby  become  vacant."  Bennett  v.  State, 
58  Miss.  KM.  "Shall  immediately  become  va- 
cant." Pesple  V.  Common  Council  of  City 
of  Brooklyn,  77  N.  Y.  603.  "Before  entering 
upon  discharge  of  any  functions  as  officers  of 
this  state,  must  take  and  subscribe  the  fol- 
lowing oath."  ChilUrey  v.  Rady,  77  Va.  518; 
Owens  V.  O'Brien  (and  three  other  cases)  7S 
Va.  iia 

It  will  thus  be  seen  that  the  overwhelming 
weight  of  authority  under  statutes  much  less 
mandatory  than  our  own  is  to  the  effect  that, 
where  a  time  is  prescribed  within  which  one 
In  order  to  be  inducted  into  an  office  must 
take  the  oath  or  file  a  bond,  the  taking  of  the 
oath  or  the  flling  of  the  bond  is  a  condition 
precedent  to  the  right  to  enter  upon  the 
office,  and  that  the  right  Is  absolutely  lost  by 
a  falhire  to  perform  the  condition  within  the 
time  limited.  There  Is  no  question  Involved 
in  this  ease  as  to  whether  the  holding  of  an 
office  is  a  vested  property  right  It  Is  not 
here  contended  that  there  is  anything  In  our 
constitution  which  prohibits  the  legislature 
from  requiring  an  oath  of  office  or  the  giving 
of  a  t>ond  as  a  condition  precedent  to  the  ex- 
ercise of  official  functions.  The  only  ques- 
tion Is  whether  the  legislature  has  required 
it.  Were  the  statute  much  less  distinct  In  its 
terms,  and  were  we  to  follow  the  general 
current  of  authorities  elsewhere,  we  would  be 


obliged  to  hold  that  such  a  condition  preced- 
ent did  attach;  but,  evidently  for  the  pur- 
pose of  permitting  no  room  for  doubt  upon 
the  question,  the  legislature  has  adopted  lan- 
guage which,  as  strongly  as  any  language 
could,  conveys  the  idea  that  the  bond  must 
be  filed  within  the  time  limited,  or  the  per- 
son elected  lose  all  right  to  the  office.  The 
language  of  the  statute  Is  that  a  neglect  to 
have  the  bond  approved  and  filed  within  the 
time  limited  shall  ipso  facto  vacate  the  office. 
If  possible,  in  construing  a  statute,  every 
word  thereof  must  be  given  effect,  and  If  we 
give  the  term  "ipso  facto"  any  effect  it  must 
be  In  the  way  indicated.  The  term  has  la 
law  a  very  well  defined  signification.  Rapal- 
je's  Law  Dictionary  defines  It,  "by  the  very 
act  itself."  Anderson's  Dlctlcmary  defines  it, 
"By  the  mere  fact."  Bouvier  defines  It  "By 
the  fact  Itself;  by  the  mere  fact.  A  proceed- 
ing ipso  facto  void  Is  one  which  has  not 
prima  facie  validity,  but  is  void  ab  Initio." 
Possibly  a  closer  translation  of  the  Latin 
term  would  be  "by  the  fact  itself,"  but  undor 
any  posslWe  construction  of  the  term,  if  w  o 
are  to  give  it  any  force,  It  means  that  the 
failure  to  file  the  bond  within  the  time  lim- 
ited shall  of  Itself  operate  a  vacancy  in  the 
office,  and  not  that  a  judgment  of  a  court 
based  upon  that  failure  shall  be  required  to 
operate  such  vacation.  When  the  question 
was  first  proimsed  to  us  we  recalled  to  our 
minds  the  use  of  the  term  In  discussions  of 
the  law  in  relation  to  forfeitures,  for  the  pur- 
pose of  distinguishing  forfeitures  which  took 
place  because  of  office  found  from  forfeitures 
il>so  facto;  that  Is,  by  reason  of  the  event 
creating  the  forfeiture  Independent  of  judi- 
cial action.  But  the  generally  accepted  sig- 
nification of  the  term,  coupled  with  its  use 
In  cases  like  the  present,  renders  It  unneces- 
sary for  us  to  investigate  the  authorities  fiom 
the  standpoint  suggested.  Among  the  cases, 
presenting  questions  precisely  like  that  before 
us.  In  which  the  term  "ipso  facto"  Is  used  In 
the  sense  of  causing  the  failure  to  file  the 
bond  Itself  to  vacate  the  office,  without  the 
necessity  of  any  Judicial  proceeding  to  ac- 
complish that  object,  are  the  following:  State 
V.  Beard,  34  La.  Ann.  273;  State  v.  Peck, 
30  La.  Ann.  280;  State  v.  Cooper,  53  Miss. 
615;  Bennett  V.  State,  53  Miss.  5o6;  Kearney 
y.  Andrews.  10  N.  J.  Eq.  70;  People  v.  Car- 
rique,  2  Hill,  93;  People  v.  Nostrand,  46  N. 
T.  381;  Foot  V.  Stiles,  57  N.  Y.  390;  People 
V.  Green,  58  N.  Y.  295;  State  v.  Ruff,  4 
Wash.  St.  234.  29  Pac.  999;  King  v.  Godwin, 
Doug.  398;  Mllward  v.  Thatcher,  2  Term  R. 
81.  In  each  of  the  foregoing  cases  the  term 
was  used,  and  precisely  in  this  sense,  and 
these  cases  cover  most  of  the  states  which 
under  different  statntes  have  adopted  the  di- 
rectory theory,  implying  clearly  that  the  use 
of  this  particular  term  in  the  statutes  of  those 
states  would  have  compelled  a  different  re- 
sult, and  one  In  accordance  with  our  conclu- 
sion and  with  the  weight  of  authority  else- 
where.  We  therefore  think  that  whether  the 
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result  be  reached  by  a  review  of  the  authori- 
ties, or  by  an  Inspection  of  the  statute  Itself* 
onr  legislature  has  declared  in  unmistakable 
terms  tliat  where  an  <^cial  bond  Is  required 
it  must  be  filed  within  the  time  provided  by 
law.  and  that  Its  filing  within  time  Is  a  con- 
dition precedent  to  the  Induction  Into  office  of 
the  person  elected;  that  Lansing  did  not  pre- 
soDt  his  bond  within  time;  that  be  failed 
thereby  to  perform  a  condition  precedent; 
and  that  he  thereby  lost  ail  right  to  claim  tiie 
office  unless  his  right  was  saved  by  a  con- 
Btituttonal  question  which  next  arises  for  con- 
sldei-atlon. 

The  constitution  (article  3,  8  20)  provides, 
"All  offices  created  by  this  constitution  shall 
become  vacant  by  the  death  of  the  incum- 
bent, by  removal  from  the  state,  resignation, 
conviction  of  a  felony,  impeachment,  or  be- 
coming of  unsound  mind."  It  Is  contended 
that  the  expression  of  these  events  as  creat- 
ing vacancies  is  the  exclusion  of  all  others, 
and  there  are  a  few  decisions  In  other  states 
lending  color  to  the  argument  It  would  be 
a  sufficient  answer  to  this  contention  to  say 
that  this  court  has  always  carried  in  view 
the  principle  that  the  state  constitution  Is 
not  to  be  ccmsldered  as  a  gi-ant  of  power,  but 
that  Its  provisions  are  purely  restrictive,  and 
that  legislation  Is  valid  uuless  prohibited  by 
the  state  or  fedeavl  constitution.  Therefore, 
In  such  cases  as  the  present,  the  maxim  "E^- 
pi-essio  unius  est  excluslo  alterlus"  la  not  ap- 
plicable, and  the  legislature  may  adopt  any 
provision  not  prohibited  by  the  constltutloo. 
State  T.  Lancaster  County  Banlc,  4  Neb.  537; 
State  V.  Board  of  Com'rs  of  Dodge  Co.,  8  Neb. 
124;  State  r.  Rean,  16  Neb.  681.  21  N.  W. 
398;  Shaw  v.  State,  17  Neb.  334,  22  N.  W. 
772.  To  put  It  differently,  the  constitutional 
provision  quoted  creates  a  vacancy  upon  the 
happening  of  any  of  the  events  covered  by  the 
provision,  and  the  legislature  would  be  pro- 
hibited by  that  provision  from  enacting  any 
law  whereby  such  an  event  would  not  create 
a  vacancy.  But  It  Is  not  prohibited  from  the 
enactment  that  vacancies  shall  be  otherwise 
created.  But.  aside  frtxn  this,  section  20,  art 
3,  of  the  constitution  manifestly  refers  to 
events  occurring  after  an  induction  Into  office. 
The  case  presented  Is  not  one  of  that  char- 
acter. It  is  not  the  case  ctf  ousting  one  al- 
ready legally  inducted  into  office  for  events 
occurring  after  his  induction,  hut  on  the  con- 
trary it  is  questioning  the  right  of  one  to 
claim  an  office  in  the  beglnulng.  The  distinc- 
tion has  already  been  alluded  to,  but  through- 
out it  should  be  borne  In  mind  that  we  are 
here  discussing  the  right  ot  a  person  to  claim 
a  term  of  office,  and  not  the  right  of  another, 
or  of  the  public,  to  oust  one  from  a  term  al- 
ready legally  hegMO. 

The  next  questicm  which  aiises  is  as  to  the 
right  of  the  relator  himself  to  claim  the  office. 
Section  21,  art  6,  of  the  constitution  provides: 
"In  case  the  office  of  any  Judge  of  the  supreme 
court  or  of  any  district  court,  sliall  becDmo  va- 
cant before  the  explrati<m  of  the  regular  term 


for  which  he  was  dected,  the  vacancy  shall 
be  filled  by  appointment  the  governor,  ua* 
til  a  snccessw  shall  be  elected  and  qusUfied, 
and  such  snccessoV  shall  be  elected  for  the  as- 
expired  term  at  the  first  goieial  election  that 
occurs  more  tiian  thirty  days  after  the  nnn- 
cy  shall  have  happened.  Vacancies  in  all  oth- 
er elective  offices  provided  for  In  this  article 
[T^ich  includes  the  office  of  county  judce] 
shall  be  filled  by"  election  but  when  the  unex- 
pired term  does  not  exceed  one  year  the  n- 
cancy  may  be  filled  by  appointment  In  suclt 
manner  as  the  legislature  may  provide." 
Therefore  In  case  of  vacancy  In  the  office  of 
the  county  Judge  the  constitution  does  not  pro- 
vide fra*  filling  the  vacancy,  but  the  general 
provision  applies  that  it  shall  be  by  etectiim, 
provided,  bowerer,  that  where  the  unexpired 
term  does  not  exceed  one  year  the  vacancy 
may  be  filled  by  aH>ointment  as  the  legisla- 
ture may  provide.  The  legislature  has  pro- 
vided as  foDows:  "Vacancies  shall  be  filled  in 
the  following  manner:  In  the  office  erf  the  re- 
porter of  the  supreme  court  by  the  sopmne 
court;  in  all  other  state  and  Judicial  distrUt 
offices  •  •  •  by  the  governor.  •  •  •  Id 
county  and  precinct  offices,  by  the  county 
board."  Comp.  St  1895,  S  3001.  "AppoiDi- 
menta  under  the  provisions  ct  this  chapter 
shall  be  In  writing  and  continue  until  the  next 
election  at  which  the  vacancy  can  be  fiUed, 
and  until  a  successor  is  sleeted  and  qualified." 
Section  3006.  "Vacancies  occurrins  in  the  of- 
fice of  county  Judge  *  *  «  shall  be  filleil 
by  appointment  as  provided  In  section  one  hun- 
dred and  three.  (3004.)"  Section  300Sw  Here 
the  unexpired  term  did  exceed  one  year,  and 
tbei'ef<»«  was  to  be  filled  by  electloii.  Wheth- 
er It  would  have  been  proper,  under  existing 
laws,  to  have  filled  the  vacancy  by  appi^t- 
ment  until  the  election.  Is  not  a  question  is- 
volved  in  this  case,  and  la  one  wliicb  we  do 
not  consider,  because,  conceding  that  a  va- 
cancy existed  which  should  have  been  Qiktl 
by  appointment  provisionally,  the  failure  of 
the  proper  officers  to  make  the  aiqiointmeiit 
would  render  it  none  the  less  neces8ax7  to  fill 
the  office  by  election  at  the  succeeding  gen- 
eral election.  There  la,  so  far  as  we  can  find, 
no  provtsifm  for  a  special  election  In  snch  a 
case,  and,  if  there  were  one,  the  fatlore  of  the 
proper  officers  to  call  such  special  ctoitiaD 
would  not  deprive  the  electors  at  the  next  geo- 
eral  dectlcm  of  the  right  or  of  the  duty  ot 
filling  the  office. 

This  brings  us  to  the  final  question,— the 
vaUdlty  of  the  election  in  so  far  as  It  may  lie 
affected  by  the  fact  that  the  office  ot  county 
Judge  was  not  one  Inclnded  in  the  notice  of 
election  fbr  1884^  In  State  t.  SUrving.  lU 
Neb.  407,  27  N.  W.  723,-whicb,  by  the  mj- 
Is  also  in  point  on  the  principal  question  pre- 
sented,—it  was  said  that  the  exercise  of  the 
right  to  fill  such  a  vacancy  did  not  d^nd  on 
the  notice,  or  want  of  one;  that  it  was  gen- 
erally  understood  by  the  electors  of  the  coun- 
ty tlut  a  vacancy  existed,  and  they  soo^  ifl 
fill  said  vacancy,  neariy  all  having  cast  their 
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ballots  for  one  of  tlie  candidates  named.  It 
was  tbei*eft>re  held  tbat  the  election  was  valid, 
but  the  court  disclaimed  any  Intention  of  pass- 
ing upon  the  Question  ns  to  the  validity  of 
such  an  election  bad  but  a  small  percentOKe 
of  the  voters  participated  therein.  In  Utata 
v.  Thayer,  31  Neb.  82,  47  N.  W.  704,  the  court 
allowed  a  writ  of  mandamus  to  compel  the 
canvass  of  the  votes  under  i^mUar  circumstan- 
ces. The  governor  had  not  included  In  bis 
proclamation  of  the  election  the  filling  of  the 
office  In  question.  The  court  held  that  the 
provision  In  regard  to  proclamation  web  one 
of  convenience,  for  the  purpose  of  calling  at- 
tention to  the  contingency,  but  said,  "It  is 
not  believed  tbat  it  touches  the  foundation  of 
the  right  and  power  of  the  people  under  the 
statute  to  fill  such  vacancy  at  the  general  elec- 
tion  designated  by  law."  and  added  thereto 
the  statement  that  "whether  the  people  bad 
executed  their  light  doubtless  may  In  some  in- 
stances depend  upon  the  fact  of  their  having 
actual  notice  of  the  existence  of  a  vacancy." 
In  State  v.  Van  Camp,  36  Neb.  91,  54  N.  W. 
113,  State  V.  Thayer,  supra,  was  approved. 
This  case  related  to  the  regularity  of  a  nom- 
ination under  what  is  called  the  "Australian 
Ballot  Law,"  it  being  claimed  that  the  mm- 
Ination  was  irregular  because  one  county  was 
not  Included  In  the  call  for  the  convention 
and  was  not  represented.  The  court  said  it 
would  not  "so  construe  the  law  as  to  disfran- 
chise the  voters  of  tbat  county  tor  any  such 
In'egtilarlty."  Here  the  information  alleges 
that  it  was  generally  known  tbat  the  relator 
and  one  Wilson  were  candidates  for  the  office 
of  county  Judge,  to  fill  the  vacancy,  and  tbat 
together  they  received  the  votes  of  more  than 
half  the  voters  voting  at  the  election.  The 
case  therefore  falls  within  the  rule  In  the  fore- 
going decisions,  and  the  election  was  valid  not- 
withstanding the  fact  that  the  flUIng  of  this 
office  was  not  one  of  the  objects  included  In 
the  notice  of  election. 

What  has  been  said  in  this  opinion  relates 
to  the  case  under  ctxisideratlon,  as  presented 
by  the  record,  and  to  the  statutes  brought  un- 
der consideration.  We  do  not  wish  to  be  un- 
derstood as  questioning  the  propriety  of  those 
decisions  which  bold  provUdons  of  the  gen- 
eral character  referred  to  directory  rather  than 
mandatory,  where  the  language  to  ambiguous 
or  fairly  susc^tlble  of  that  Interpretation. 
We  are,  however,  compelled,  in  order  to  avoid 
Judicial  legislation,  to  reach  the  c<»icIus1(hi  al- 
ready Indicated  In  this  case.  Whether  or  not 
the  Law  Is  wise  Is  a  qnestion  with  which  the 
court  has  nothing  to  do.  The  legislature  has 
declared  It,  Its  constituttonallty  lias  not  been 
questioned,  and  our  sole  office  is  to  determine 
tlie  legislative  intent.  The  consequences  are 
matters  for  leglslatlye  consideration,  and  not 
for  the  consideration  of  the  court  Serened 
and  remanded. 

NORVAL,  C.  J„  and  RAGAN.  C.  (dissent- 
ing). It  is  evident  that  the  question  whether 
I^uslng's  failure  to  execute,  have  approved. 


and  file  his  official  l)ond,  by  the  first  Thursday 
after  the  first  Tuesday  In  January,  18W,  cre- 
ated a  vacancy  in  the  office  of  county  Judge, 
must  depend  upon  the  construction  of  the  fol- 
lowing language  found  in  said  section  716, 
Comp.  SL  1895:  "•  •  •  His  office  shall 
thereupon  ipso  facto  become  vacant."  What 
Is  the  meaning  of  the  expression,  "shall  there- 
upon Ipso  facto  become  vacant"?  We  think  a 
fair  construction  of  this  phrase  Is  that  "his 
office  shall  at  tliat  time  by  reason  of  such  neg- 
lect become  vacant."  Is  this  section  of  the 
statute  mandatory  or  directory  merely?  In 
Stale  V.  Mntheny,  7  Kan.  827,  the  statute  tm- 
der  consldenitlon  provided:  "The  bond  and 
oath  of  the  county  clerk  must  be  filed  with  the 
treasurer  of  the  county,"  etc.  "Every  county 
office  shall  become  vacant  upon  the  refusal  or 
neglect  of  the  officer  to  deposit  his  oath  and 
bond  of  office  within  the  time  prescribed  by 
law."  Matbeny  was  elected  county  clerk,  exe- 
cuted his  bond,  and  took  the  oath  of  office  re- 
quired by  law,  and  within  the  time  required 
by  law,  and  entered  upon  the  duties  of  his  of- 
fice, but  neglected  to  deposit  his  oath  and 
bond  with  the  county  treasurer  within  the 
time  prescribed  by  the  statute;  and  the  court 
held  that  the  failure  of  Matlieny  to  deposit  his 
bond  and  ooth  of  office  with  the  county  treas- 
urer of  the  county  within  the  time  required  by 
law— 20  days  after  his  term  of  office  be- 
gan—created a  vacancy  in  the  office.  The 
court  said:  "There  can  be  no  mistake  as  to 
the  meaning  of  these  statutes.  Whatever  may 
be  the  rule  Independent  of  the  statute,  the 
plain  prbvislon  of  the  law  is  tlrnt  not  only  a 
refusal,  but  a  neglect  simply,  to  deposit  the  of- 
ficial oath  and  bond  within  the  time  prescrib- 
ed, vacates  the  office.  We  may  not  add  to  nor 
take  from  the  law.  It  may  seem  a  matter  of 
trivial  Importance  whether  a  bond  and  oath 
executed  and  taken  are  filed  within  twenty  or 
thirty  days.  But  that  Is  a  matter  for  the  leg- 
islature to  consider.  They  have  power  to  es- 
tablish a  rule.  Having  established  it,  our  plain 
duty  is  to  enforce  It"  A  statute  of  California 
provided:  "An  office  becomes  vacant  on  the 
happeiUng  of  either  of  ttie  following  events  be- 
fore the  expiration  of  the  term:  *  •  «  His 
[the  officer  elect's]  refusal  or  neslect  to  file  his 
official  oath  or  bond  within  the  time  prescrib- 
ed." Pol.  Code  Cal.  S  W6.  Taylor  was  duly 
elected  sherifT,  but  neglected  to  file  his  of- 
ficial oath  or  bond  within  the  time  prescribed 
by  the  statute;  and  the  supreme  court  of  tbat 
state.  In  People  v.  Taylor,  67  Cal.  620,  held 
that  the  n^lect  to  ffie  the  bond  within  the 
time  prescribed  created  a  vacancy  In  the  of- 
fice. The  charter  of  the  dty  of  Brooklyn,  N. 
Y.,  provided  that.  If  an  alderman  of  said  city 
should  he  elected  to  and  accept  any  other  pub- 
lic office,  "his  office  as  said  aldmnan  stiaU  Im- 
mediately become  vacant."  One  O'Reilly  was 
an  alderman  of  the  city  of  Brooklyn,  and  while 
holding  that  office  was  elected  to  and  accepted 
the  office  of  congressman  of  the  United 
States;  and  the  court  of  appeals  of  New  York, 
In  People  r.  Common  Council  of  City  of 
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Brooklyn,  77  N.  Y.  503,  held  that  O'RelUy's 
acceptance  of  the  office  of  congresEimaa  created 
a  vacancy  In  the  office  of  alderman.  The  court 
111  effect  held  that  the  quoted  statutes  were 
mandatoiy.  There  are  other  cases  holding  that 
such  a  statute  as  the  one  we  hare  under  con- 
sideration Is  mandatory.  But  we  think,  how- 
ever, that  the  weight  of  authority  is  to  the  ef- 
fect that  all  such  statutes  are  directory.  A 
statute  of  New  Jersey  provided  that  BherlflFa 
should  renew  their  bonds  in  November  annu- 
ally, and  "that  If  any  sheriff  •  •  •  shall 
neglect,  refuse  or  be  unable  to  give  the  bond 
with  sureties  as  afor^ald  *  •  •  at  the 
time  or  times  herein  limited,  the  office  of  such 
sheriff  shall  Immediately  expire  and  be  deem- 
ed and  taken  to  be  vacant."  Revision  N.  J.  p. 
1099,  §  10.  The  statute  further  provided  that 
"all  such  acts  and  proceedings  done  [by  a 
sheriff]  under  color  of  office  [after  having  neg- 
lected or  refused  to  renew  his  bond]  shall  be 
absolutely  void.  •  •  The  supreme  court 
of  New  Jersey,  in  Clark  v.  Ennls,  45  N.  J. 
Law,  69,  construing  these  statutes,  said,  "It  Is 
clear,  I  think,  both  upon  reason  and  authority, 
that  a  statute  declaring  an  office  vacant  for 
some  act  or  omission  of  the  incumbent  after 
he  enters  upon  his  duties  does  not  execute  it- 
self." and  held  in  effect  that  the  statute  was 
directory.  The  charter  of  the  city  of  Chicago 
provided  that  all  city  officers  who  were  re- 
quired to  give  bonds  for  faithful  performance 
of  official  duties  should  "61e  their  bonds  with 
the  city  clerk  within  fifteen  days  after  their 
election,"  etc.  The  charter  further  provided 
that,  when  bonds  should  not  be  filed  Vlth  the 
city  clerk  within  15  days  after  the  official 
canvassing  of  the  votes,  "the  peraon  so  in  de- 
fault should  be  deemed  to  have  refused  said 
office,  and  the  same  should  be  filled  by  ap- 
pointment as  in  other  cases."  And  In  case  a 
bond  so  filed  should  not  be  approved,  and  a 
satisfactory  bond  should  not  be  filed  within 
15  days  after  auch  disapproval,  the  person  so 
in  default  sbould  be  deemed  to  have  refused 
said  office,  and  the  same  should  be  filled  as 
above  provided.  And  further  the  charter  made 
it  "the  duty  of  the  clerk  to  notify  all  persons 
elected  to  office,  of  their  election',  and  unless 
such  persons  should  rrapectlvely  qualify  with- 
hi  fifteen  days  thereafter  the  office  sbould  be- 
come vacant"  It  was  held  In  City  of  Chi- 
cago V.  Gage,  95  111.  593,  that  these  provislonB 
In  respect  to  the  time  within  which  official 
bonds  were  required  to  be  filed  were  not  man- 
datory, but  merely  directory.  The  municipal 
authorities  were  empowered,  in  their  discre- 
tion, to  declare  a  vacancy,  or  to  waive  the  de- 
fault as  to  the  mere  time  of  filing  the  bond, 
and  to  accept  and  approve  it  when  afterwards 
filed.  The  mere  deftiult  In  that  regard  would 
not  of  itself  operate  to  vacate  the  office.  Tbe 
court  said:  "The  position  is  that  the  provi- 
sion requiring  a  bond  to  be  filed  by  the  treas* 
urer  elect  within  fifteen  days  otter  the  official 
canvass  has  been  declared  Is  mandatory,  and 
that  a  failure  to  file  the  bond  within  the  time, 
eo  iostamo  upon  the  termination  of  the  time, 


absolutely  vacates  the  office.  It  Is  insisted  on 
the  contrary:  That  the  sections  of  the  cliarter 
on  this  subject,  taken  togethei*.  were  intended 
merely  to  empower  the  mayor  and  cooncll,  in 
their  discretion,  to  declare  a  vacancy  and  ap- 
point a  successor,  or  to  waive  the  default  as 
to  the  mere  time  of  filing  bond,  and  to  accept 
and  approve  it  when  afterwards  filed.  There- 
fore a  failure  to  ffie  In  time  does  not  of  itself 
annul  or  avoid  the  right  or  title  to  the  office, 
but  merely  rendera  It  voidable  or  defeaidble. 
That  if  the  officer  files  his  bond  stricOy  in 
time  bis  right  and  title  to  the  office  are  inde- 
feasible. If  he  files  it  afterwards,  and  It  be 
accepted  and  approved,  bis  right  and  title 
thereupon  become  equally  indefeasible.  Tbe 
latter  seems  a  reasonable  constntctian,  and  Is 
rate  which  we  are  disposed  to  adopt.  Gage  de- 
rived his  title  to  the  office  from  election.  TTie 
law  does  not  favor  forfeitures,  and  'In  en- 
forcing forfeitures  courts  sbould  never  search 
for  that  construction  of  language  which  must 
produce  a  forfeiture,  when  It  will  bear  anoth- 
er reasonable  construction.' "  A  statute  of 
Washington  provided  that  "evMy  ttfSce  ^hall 
become  vacant  upon  the  happening  of  either 
of  tbe  following  events;  ♦  •  •  His  [the  offi- 
cer elect's}  refusal  or  Defect  to  take  his  oath  of 
office  within  the  time  prescribed  by  law."  1 
Hill's  Ann.  St.  S  342.  The  supreme  court  at 
that  state,  in  State  v.  Ruff  (Wash.)  29  Pac 
999,  construing  this  statute,  held  that  the  fal^ 
nre  of  the  officer  to  take  his  oath  of  office  with- 
in the  time  prescribed  by  law  did  not  work  a 
forfeiture  of  his  right  to  the  office,  but  shnply 
authorized  the  proper  authorities  to  declare 
the  office  vacant  and  fill  It  by  appolDtment 
See,  also.  State  v.  Justices  of  Clark  Couniy 
Court,  41  Mo.  44;  State  v.  Texas  County 
Court,  44  Mo.  230;  Foot  v.  Stiles,  57  N.  Y. 
399.  A  statute  of  Indiana  provided  that  "comi- 
ty school  superintendents  within  thirty  dajv 
from  the  issuing  of  the  proclamation  of  tbe 
governor  announcing  the  making  ot  a  contract 
for  furnishing  school  books,  and  every  county 
superintendent  hereafter  elected  bettae  he  en- 
ters upon  h\»  official  duties  shall  enter  into  a 
spedal  bond,  *  •  *  and  upon  tbe  failure  of 
any  county  school  superintendent  to  give  sucb 
bond  his  office  shall  t>ecome  immediately  va- 
cant" Rev.  St  1894,  S  5862.  A  comity  scbool 
superintendent  elected  after  the  passage  of  the 
act  gave  a  genentl  bond  and  entered  npon  hii 
duties,  but  failed  to  give  a  special  bond  witb- 
in  30  days  after  his  election.  In  Onomissloii- 
ers  V.  Johnson  (Ind.  Sup.)  24  N.  E.  14S,  tbe 
supreme  court  of  -  that  state,  constralng  this 
act  said:  "But  it  by  no  means  rraolts  from 
the  construction  we*  have  given  the  statot* 
that  the  appellee  lost  his  title  to  the  oflSce  to 
which  he  was  elected,  and  Into  which  be  liad 
been  l^lly  Inducted.  It  is  held  by  oar  own 
and  other  courts  that  statutes  requiriog  official 
bonds  to  be  filed  within  a  designated  time  are 
directory  and  not  mandatory.  Vpon  this  goes- 
Hon  the  authorities  are  harmonions.**  The 
court  then  cited  a  number  of  anthorltleB.  ind 
eonthiaed:  **Thla  rule  Is  canied  very  tu,  ftr 
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It  iB  held  wlthoat  substantial  dlTersity  of  opln-  | 
Ion  that,  unless  tbe  statute  makes  tbe  flUng  of  | 
a  bond  within  a  limited  time  a  condition  preced-  | 
ent  to  tbe  right  to  the  office,  a  Mlure  to  file 
It  within  tbe  time  prescribed  will  not  work  a  . 
forfeiture  of  the  right  to  the  ofSce  nor  create  | 
a  vacancy."  A  statute  of  Loolslana  provided  | 
tliat  for  tbe  fallui-e  or  refusal  of  a  bank  to  pay 
si)ede  for  tbe  period  of  00  days  Us  charter 
should  become  ipso  facto  forfeited.  In  con-  | 
struing  this  statute  the  supreme  court  of  that  i 
state,  in  Bank  t.  Dawson,  13  La.  497,  sold: 
"It  would  certainly  be  difficult  to  find  in  our  I 
language  stronger  terms,  or  to  combine  them  [ 
with  more  force,  for  the  purpose  of  expressing  \ 
the  consequences  of  an  act  •  ♦  •  It  is  pro-  \ 
vliled  •  •  •  that,  on  the  suspension  or  re-  , 
fusal  of  payment  In  8i>eole  for  more  than  nine-  I 
ty  daj-s,  the  charter  shall  be  Ipso  facto  for-  j 
felted  and  void.  *  •  •  I  do  not  underataod  j 
the  words  'Ipso  facto'  as  liavlng  any  other  ho-  i 
port  than  the  corresponding  terms,  'by  the  ef-  j 
feet  of  the  act,"  made  use  of  In  the  Code."  ! 

Respondent's  case  falls  within  the  principle  | 
of  tliese  last-cited  cases,  and,  controlled  by  j 
tiie  weight  of  authority,  we  reach  the  conclu- 
sion that  said  section  716  is  directory  and  not 
nuindatory,  in  so  far  as  its  provisions  are  un- 
der consideration  here;  that  the  section  is  not 
self-executing;  that  the  execution  and  filing  of 
nn  official  t)ond  by  respondent  for  his  second 
term  of  office  was  not  a  condition  precedent  to 
Ills  right  to  enter  upon  and  to  discharge  the 
duties  of  bis  office  for  the  second  term;  that 
since  respondent  was  already  in  office  as  coun- 
ty Judge,  was  re-elected  to  succeed  himself, 
and  since  be  held  imder  bis  first  election  and 
qualification  until  his  successor  should  be  elect- 
ed aud  qualified  (section  3005,  Comp.  St.  1895), 
he  held  office  under  his  second  election  by  a 
defeasible  title,  from  the  time  of  bis  neglect  to 
execute  and  file  bis  official  bond  (that  is,  he 
held  the  office  by  a  title  capable  of  being  di- 
vested at  any  time  by  the  proper  legal  authori- 
ties) ;  and  that  the  execution  and  filing  of  his 
official  bond  by  respondent,  coupled  with  the 
neglect  and  failure  of  thp  proper  authorities  to 
declare  the  office  vacant,  or  to  take  any  steps 
to  that  end,  prior  to  tbe  time  that  respondent 
did  execute  and  file  his  bond,  saved  the  for- 
feitnre  Incurred,  and  barred  aud  precluded  a 
subsequent  judgment  that  the  office  was  va- 
cant by  reason  of  resiMndent'a  default 


BURKGT  et  al.  t.  CLARK  et  al. 
(Supreme  Court  of  Nebiaska.    Nov.  19,  1S95.) 

EXBCUTtON—  Lbvt— APPH*18SMIi;:«T— 8ALS. 

1.  Sections  (J079-6082  Comp.  St.  1895.  ex- 
amined, and  the  duties  of  an  oSicer  holding  an 
execution  for  the  sale  of  real  estate  found  to  be 
as  follows:  First.  To  levy  the  execution  npon 
said  real  estate.  Second.  To  call  an  inquest  of 
two'disintcrested  freeholders  of  the  county  where 
the  real  estate  is  situate,  and  administer  to  them 
an  onth  to  impartially  appraise  tbe  interest  of 
tbe  executicm  defendant  in  the  real  estate  levied 
U|iuu.    XtOrd.  To  make  application  in  writing 


to  tbe  connty  clerk,  clerk  of  the  district  court 
county  treasurer,  aud  town,  cit?,  or  village  treas- 
urer, where  the  real  estate  is  situate,  requesting 
such  officers  to  certify  to  him  the  amount  and 
character  of  all  liens  existing  a^aiust  tbe  real 
estate  levied  upon,  which  are  prior  to  the  lien 
under  which  the  officer  desires  to  sell.  Fourth. 
With  said  freeholders  to  impartially  appraise  at 
its  real  value  La  money  the  interest  of  the  execu- 
tion defendant  in  the  real  estate  aboat  to  be 
sold.  Fifth.  To  forthwith  deposit  a  copy  of 
Ifce  appraisement  made,  together  with  the  written 
application  made  by  him  for  liens  to  the  county, 
town,  city,  and  village  ofiicers,  and  the  certifi- 
cates furnished  by  such  officers  to  him.  in  the  of- 
fice of  the  clerk  of  the  court  from  which  the  ex- 
ecution issued.  Sixth.  To  immediately  thereaft- 
er advertise  the  reel  estate  for  sale. 

2.  The  terms  "execution,"  "order  of  sale," 
are  used  interchangeably  in  such  statute,  and  ei- 
ther is  but  a  written  command,  under  the  seal 
of  the  court,  authcrizing  and  directing  the  officer 
to  whom  it  is  directed  to  execute  the  court's  judg- 
ment.   Kelley  v.  Vincent,  8  Ohio  St.  415. 

3.  To  levy  an  execution  is  to  do  the  acts  by 
which  an  officer  sets  apart  and  appropriates,  for 
the  Duniose  of  satisfying  the  writ,  a  part  or  the 
whole  of  a  defendants  property.  Lloyd  v. 
Wyckoff.  11  N.  J.  Law,  2l6. 

4.  What  acts  must  be  performed  by  ao  offi- 
cer in  order  that  they  may  constitute  a  levy  upon 
real  estate  sought  to  be  sold  under  an  execution 
issued  on  a  Juthimeut  at  law  not  decided. 

o.  Since  real  estate  ordered  to  be  sold  by  a 
decree  in  equity  has  by  such  decree  already  been 
appropriated  and  set  apart  to  satisfy  the  decree, 
no  actual  levy  tlici-eon  need  be  made  by  an  officer 
holding  an  execution  by  which  he  is  commanded 
to  sell  such  real  estate. 

6.  It  is  thought  such  an  order  of  sole  should 
contain  or  liave  attached  thereto  a  copy  of  the 
decree  as  the  officer,  in  malting  such  sale,  must 
strictly  follow  the  terms  of  the  decree.  Trust 
Co.  V.  Hamer,  58  N.  \V.  093.  40  Neb.  281. 

7.  The  word  "forthwith,"  found  la  said  sec- 
tion 6082,  means  "immediately;  witfaont  delay; 
directly,"— regard  being  had  to  the  nature  of  the 
act  r<Hiuired  to  be  performed.  Moffat  v.  Dick- 
son, 3  Colo.  313. 

8.  The  copy  yf  the  appraisement,  todetlier 
with  the  written  apidication  for  liens  and  the  crr- 
tificatcs  of  liens  meiitioued  in  said  section  0082, 
must  be  deposited  in  the  office  of  the  clerk  from 
which  the  execution  issned  before  the  sale  is  ad- 
vertised. 

9.  The  sentence,  "It  may  be  depositRl  any 
time  before  sale,"  found  in  tbe  third  Bjllabus  of 
La  Flume  v.  Jones,  5  Neb.  236,  overruled. 

10.  The  object  of  tbe  statute  in  requiring  an 
officer  to  deposit  the  appraisement  made,  the  ap- 

?lication  for  liens,  and  the  certificates  of  liens 
umished,  before  advertising  tbe  sale,  is  to  af- 
ford the  execution  defendant  and  pluintiff  an 
opportunity  to  know  at  what  value  the  property 
has  been  appraised,  to  examine  and  ascertain 
what  Iif>ns  have  hei-n  certified  aa  existing  agninst 
the  pro[>erty,  and.  if  a  mistake  has  been  made, 
to  afford  them  time  and  opportunity  to  make  ap- 
plication to  the  court  to  wntch  tbe  execution  is 
returnable  for  an  order  vacating  the  appraise- 
ment before  the  sale  occurs. 

11.  The  sheriff  and  freeholders,  in  making  the 
aniraisement,  act  judicially,  and  objections  that 
the  value  put  on  the  property  is  too  high  or  too 
low  must  be  made  and  filed  in  the  case  with  a 
motion  to  vacate  the  aiqiraisement  before  the 
sale.  Voogbt  v.  Foxwwthy,  07  N.  W.  538,  38 
Neb.  790. 

12.  Section  6077,  Comp.  St.  1895.  is  a  legisla- 
tive sanction  snd  adoption  of  the  ancient  writ  of 
venditioni  exponas,— a  writ  by  which  &□  office 
is  commanded  to  sell  property  already  levied  up- 
on. Freem.  Ex'ns,  S  57;  Bellingall  v.  Duncan, 
3  Oilman,  477. 

13.  By  section  6095,  Comp.  St  1895.  the  l^^a- 
latora  made  the  writ  of  vi'nditioni  exponas  ap- 
idicabie  to  sale*  of  toAl  estate. 
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14.  The  life  of  an  execution  from  a  court  of 
record  Is  limited  by  section  0101  to  tW  days  from 
its  date,  and  must  be  retarned  within  that  time, 
whether  it  be  the  original  or  an  alias  writ. 

15.  Section  6085^  Comp.  St.  1895,  construed, 
and  held  to  be  a  limitation  on  the  power  of  an  of* 
6cer  to  advertise  and  offer  for  sale  real  estate 
more  than  twice  under  one  appraisement. 

16.  An  officer  holding  an  execation.  and  hav- 
ing levied  the  same  upon  real  estate,  whether  he 
has  offered  it  for  snle  or  not,  and.  if  he  has  ofEei^ 
ed  it  for  sale,  whether  be  baa  sold  It  or  not,  mnA 
return  the  execution  within  60  days  from  its 
date,  stating  what  he  bas  done  under  tt 

17.  An  officer  is  required  to  make  but  one  ap- 
praisement of  real  estate  until  it  lias  been  twice 
advertised  and  twice  offered  for  sale,  whether 
under  an  original  or  an  alias  writ. 

18.  An  officer  has  no  authority  to  cause  real 
estate  to  be  reappraised  until  it  has  been  twice 
advertised  and  twice  offered  for  sale. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Saliue  coanty;  Has- 
tings, jDdge. 

Action  by  Jane  E,  Clark  and  others  against 
Calvla  M.  Burket  and  wife.  Plaintiffs  bad 
Judgment,  and  defendants  bring  error.  Re- 
versed. 

W.  H.  Morris,  for  plaintiffs  in  error.  M. 
H.  Fleming,  J.  H.  Grimm,  and  E.  W.  Met- 
calfe, for  defendants  tn  error. 

RAGAN,  C.  In  the  district  court  of  Saline 
county  Jane  E.  Clark  brought  suit  "against 
CalTin  M.  Burket  to  foreclose  an  ordinary 
real-estate  mortgage.  In  due  time  a  decree 
was  rendered  as  prayed,  the  property  sold, 
and  Burket  appeared,  and  resisted  the  con- 
firmation of  the  sale,  which  was,  however, 
confirmed,  and  he  has  prosecuted  to  this 
court  a  petition  In  error  to  reverse  the  Judg- 
ment or  decree  of  confirmation.  The  order 
of  sale  was  dated  and  Issued  September  l, 
1881,  and  the  sheriff  caused  the  property  to 
be  appraised  twice,  and  twice  offered  It  for 
sale;  once  in  the  month  of  October,  and 
once  In  the  month  of  November,  of  said 
year.  The  property,  howcTer,  was  not  sold 
on  either  of  those  occasions  for  want  of  bid- 
ders. The  ^erlfl  then,  without  returning 
his  order  of  sale,  on  the  18th  of  November 
advertised  the  property  for  sale  a  third  time, 
and  sold  it  on  the  21st  of  December.  This 
Is  the  sale  in  controversy.  On  the  23d  of 
November  the  sheriff  caused  this  property 
to  be  reappraised.  December  10th  he  filed 
in  the  ofBce  of  the  clerk  of  the  district  court 
from  which  his  execution  or  order  of  sale 
was  Issued  the  reappraisement  made  by 
him  of  the  property,  and  on  the  22d  of  De- 
cember he  filed  In  the  office  of  the  clerk  of 
the  district  court  the  certificates  of  liens  ex- 
isting against  the  property  made  by  the 
clerk  of  the  district  court,  the  county  treas- 
urer, and  the  register  of  deeds  of  Saline 
county,  and  on  the  same  day  he  returned 
the  order  of  sale,  reciting  that  he  bad  ap- 
praised the  real  estate  and  sold  H.  But 
the  return  omitted  all  mention  of  the  first 
appraisement  of  the  real  estate,  Its  having 
been  twice  advertised  for  sale,  twice  offered 
for  sale,  and  not  sold  for  want  of  bidders. 


Burket  Insisted  before  the  district  court  that 
the  sale  made  should  not  be  confirmed,  and 
Insists  here  that  the  Judgment  of  confirma- 
tion should  be  reversed  for  the  foUowlog 
reasons; 

1.  That  the  sheriff  advertteed  the  prem- 
ises for  sale  before  reappraising  them,  and 
before  filing  In  the  office  of  the  derk  of  the 
district  court  the  reappraisement  made  ot 
the  premises,  together  with  the  certificates 
furnished  him  by  the  cleric  of  the  district 
court,  the  register  of  deeds,  and  the  county 
treasurer  In  pursuance  of  the  statute.  The 
question  prraentcd  Involves  the  constroc- 
tlon  of  sections  6079-6082,  Comp.  St  ItSo. 
These  sections,  so  far  as  material  ben,  are  as 
follows: 

"Sec.  6079.  (Appraisal  of  Lands  Levied 
on.)  Whenever,  hereafter,  execution  shall 
be  levied  on  any  lands  and  tenements,  the 
officer  levying  the  same  sball  call  an  Inquest 
of  two  disinterested  free-holders  who  shall 
be  residents  of  the  coun^  where  the  lands 
taken  on  execution  are  situated,  and  adrnb- 
later  to  them  an  oath  Impartially  to  appraise 
the  Interest  of  the  person,  or  persons,  or 
corporation  against  whom  the  ^ecntton  b 
levied,  in  the  property  so  levied  upon,  and 
such  officer,  together  with  said  free-holders, 
shall  appraise  said  Interest  at  Its  real  value 
In  money,  and  such  appraisement  shall  be 
s^ed  by  such  officer  and  said  free-holders, 
respectively. 

"Sec.  G080.  (Same.  How  Made.)  That  for 
the  purpose  of  the  appraisement  mentioned 
In  the  last  preceding  section,  the  officer  and 
the  free-holders  therein  named  shall  deduct 
from  the  real  value  of  the  lands  and  tene- 
ments levied  on,  the  amount  of  all  liens  and 
Incumbrances  for  taxes  or  otherwise,  prior 
to  the  Den  of  the  Judgment  nndra  which  ex- 
ecution is  levied,  and  to  be  determined  ae 
hereinafter  provided,  and  which  liens  and 
incumbrances  shall  be  specifically  enumer- 
ated, and  the  sum  thereafter  remaining  shall 
be  the  real  value  of  the  Interest  therein  of 
the  person,  or  person^  or  corporation  against 
whom  or  which  the  execution  is  levied. 

"Sec.  6081.  (Same.  Certificate  of  Incom- 
brances.)  It  shall  be  the  duty  of  the  coun- 
ty clerk,  the  clerk  of  the  district  court,  and 
the  county  treasurer  of  the  ^tmty,  and  the 
treastirer  of  the  village,  town  or  cl^,  where- 
in such  levy  is  made,  for  the  purpose  of 
ascertaining  the  amount  of  the  liens  and  In- 
cumbrances upon  the  lands  and  teneroeots 
so  levied  upon,  on  application  of  the  sheriff 
In  writing,  holding  such  execation.  to  certi- 
fy to  said  sheriff,  under  their  respective 
hands  and  official  seals,  the  amount  and 
character  of  all  llena  existing  against  the 
lands  and  tenements  levied  on,  which  ore 
prior  to  the  Ilea  of  such  levy,  as  the  said 
liens  appear  of  record  In  their  reapedlve 
offices,  •  *  * 

"Sec.  60^  (Same.  Land.  How  and  Wbeo 
Sold.)  The  officer  holding  aoeh  apiHilse- 
ment  aiiall  forthwith  deposit  a  copy  thereof, 
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including  his  apidlcation  to  the  officers  enu- 
merated in  section  3,  of  this  act,  and  their 
official  certificates  as  in  said  section  provld- 
cdt  in  the  office  of  the  clerk  of  the  court 
from  which  such  execution  Issued,  and  shall 
Immediately  adrerttge  and  sell  said  real  es- 
tate, lands,  and  tenements  agreeably  to  the 
provisions  of  this  act  *  *  *" 

AVhat  do  these  sections  require  of  an  offi- 
cer holding  an  execution  for  the  sale  of  real 
estate?  We  first  remark  that  these  sections 
of  the  statute  make  no  ^tinctlon  betwf^en 
an  ordinary  execution  Issued  on  a  Judgment 
at  law  and  an  oiecution  or  order  of  sale  bas- 
ed on  a  decree  in  equity.  The  terms  "exe- 
cution," "order  of  sale,"  are  used  inter- 
changeably. The  duties  of  an  officer  as  to 
appraising  real  estate  which  Is  about  to  be 
sold  are  the  same  whether  he  be  selling  on 
execution  based  on  a  law  Judgment  or  an 
equity  decree^  Whether  the  writ  which  the 
officer  holds  be  called  an  "execution"  or  an 
"order  of  sale,"  It  is  but  a  written  com- 
mand, under  the  seal  of  the  court,  authoriz- 
ing and  directing  him  to  execute  its  Judg- 
ment. Kelley  Vincent,  8  Ohio  St  415u 
And  in  cases  like  the  one  at  bar,  where  the 
officer  is  commanded  to  sell  real  estate  to 
satisfy  a  decree  of  foreclosure  of  a  mortgage 
against  it,  It  would  seem  to  be  the  better 
practice  to  embody  In  or  attach  to  the  order 
of  sale  a  copy  of  the  decree,  for  the  reason 
that  the  officer,  in  making  snch  a  sale,  must 
do  so  in  strict  conformity  to  the  terms  of 
tlie  decree.  Trust  Co.  t.  Hftmer,  40  Neb. 
281.  58  N.  W.  695. 

Securrhig  to  the  statutes  Just  quoted,  we  ob- 
serve that  section  6079  declares  that'  whenever 
an  execution  shall  be  levied  on  any  land  the  offi- 
cer levying  the  same  shall,  etc.  This  would  seem 
to  lm|dy  that  tlie  first  duty  of  an  o&cer,  after 
receiving  an  execution  commanding  him  to  sell 
reel  estate^  would  be  to  levy  upcm  such  real  es- 
tate. What  is  a  levy  ?  To  do  the  acts  by  whidi 
a  sheriff  sets  apart  and  apiffc»prlates  for  the 
purpose  of  satisfying  the  command  of  a  writ 
of  execution  a  part  or  the  whole  of  a  defend- 
ant's pn^erty.  And.  Law  Diet;  Lloyd  v. 
Wyckoff,  11  N.  J.  Law,  218.  Just  what  acts 
must  be  performed  by  an  officer  In  order 
that  such  acts  may  constitute  a  levy  upon 
real  estate  sought  to  be  sold  under  an  exe- 
cution Issued  on  a  Judgment  at  law  Is  a 
question  not  presented  by  this  record,  and 
not  decided,  and  we  are  not  aware  of  any 
statute  which  defines  a  levy  or  declares 
what  an  officer  holding  an  execution  must  do 
in  order  that  his  acts  may  constitnte  a  levy 
upon  real  estate.  But  since  to  levy  an  exe- 
cution is  to  set  apart  and  appropriate  the 
property  of  a  certain  person  for  its  satis- 
faction, we  are  quite  clear  that  an  officer 
hfddlng  an  execution  or  order  of  sale  in  and 
which  he  is  commanded  to  sell  certain 
real  estate  therein  described  for  the  satis- 
faction of  such  execution  Is  not  obliged.  In 
order  to  perform  the  duty  of  levying  upon 
such  real  estate,  to  go  upon  the  same. 


take  possession  of  any  part  of  said  real 
estate,  put  up  a  notice  upon  said  real  es- 
tate, or  make  proclamation  thereon  to  the 
effect  that  be  has  levied  upon  it  since  the 
court,  by  the  decree,  has  already,  by  Its 
Judgment  set  apart  and  appropriated,  as 
it  were,  the  real  -estate  described  for  the 
satisfaction  of  the  execution  in  the  <^cer*s 
hands.  The  next  step  such  an  officer  is 
required  to  teke  by  said  section  is  that 
he  shall  call  an  inquest  of  two  dl^nterested 
freelioldeiD,  who  shall  be  residents  of  the 
county  whei-e  the  lands  taken  on  execution 
are  situate,  and  administer  to  them  an  oath 
impartially  to  appraise  the  interest  of  the 
person  agaliut  whom  the  execution  Is  levied. 
The  next  duty  of  such  officer  is  prescribed 
by  section  6081,  and  requires  that  be  shall 
make  an  application  In  writing  to  the  coun- 
ty clerk  of  the  district  court  and  the  county 
treasurer  of  the  county  where  the  real  es- 
tate Is  situate,  requesting  said  officers  to 
certify  to  him  the  amount  and  character  of 
all  Hens  existing  against  the  real  estete  lev- 
ied upon  which  are  prior  to  the  liens  under 
which  the  officer  desires  to  sell;  suf;h  Hens 
to  be  certified  as  they  appear  of  record  in 
the  offices  of  said  officers.  It  Is  to  be  noted 
that  this  section  now  requires  such  an  ap- 
plication to  be  also  addressed  to  the  treas- 
urer of  the  village,  town,  or  <^ty  in  which 
such  real  estete  is  situate;  but  this  i-equlre- 
ment  was  not  in  force  in  1881,  when  this 
case  arose.  The  next  duty  required  of  such 
an  officer  Is  found  in  section  8079,  which 
commands  him  and  said  freeholders  to  im- 
partially appraise,  at  Ite  real  value  in  mon- 
ey, the  interest  of  the  execution  defendant 
in  the  real  estete  about  to  be  sold.  This 
appraisement  of  the  execution  defendants 
Interest  is  to  be  perfonned  in  accordance 
with  said  section  6080,  which  requires  the 
sheriff  and  two  l^dioldas.  acting  as  ap- 
praisers, to  deduct  from  the  real  value  of 
the  real  estete  levied  upon  the  amount  of  all 
liens  and  Incumbrances  tar  taxes  or  other- 
wise existing  against  the  re^  estete,  and 
which  are  prior  to  the  liens  on  which  the 
officer  is  about  to  selL  The  officer  having 
levied  upon  the  property,  and  having  ap- 
praised the  interest  of  the  executttm  defend- 
ant thwein,  section  6082  provides  that  he 
"shall  forthwith  deposit  a  copy  of"  the  ap- 
praisement made,  together  with  the  vrrltten 
application  made  by  him  to  the  clerk  of  the 
district  court  county  lieMurer,  and  register 
of  deeds,  and  the  certificates  furnished  by 
tbexa  to  him,  in  the  office  of  the  clerk  of  the 
court  from  which  the  execution  which  he 
holds  was  Issued.  After  ttils  deposit  has 
been  made,  the  stetute  (section  6082)  pro- 
vides that  the  officer  "shall  Immediately  ad- 
vutise  the  real  estete."  It  will  thus  be  seen 
that  the  officer  holding  an  execution  for  the 
sale  of  real  estete  has  not  authority  to  ad- 
vertise the  same  for  sale  until  he  has  levied 
upon  it,  caused  it  to  be  appraised,  and  de- 
posited in  the  office  of  the  clerk  from  which 
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the  execution  Id  tals  hands  was  Issued  a  copy 
of  the  appraisement  made  by  him  and  the 
tvo  freeholders,  together  with  the  applica- 
tion In  wrltliig  for  Hens  made  by  him  to  the 
clerk  of  the  district  court,  the  county  tireas- 
urer,  ftnd  the  r^^ter  of  deeds,  and  the  cer- 
tificates which  Boch  officers  furnished  him 
in  pursuance  of  said  application.  The  word 
"forthwith,"  found  in  section  0082.  means 
"immedlatdy;  without  delay;  dfrectly,"— re- 
gard being  tiad  to  the  nature  of  the  act  re- 
quired to  be  performed.  Inman  v.  Insurance 
Co.,  12  Wend.  MofCat  t.  Dickson,  3 

Colo.  813;  Bennett  t.  Insurance  Co.,  67  N. 
T.  274.  But,  whatever  the  technical  mean- 
ing of  "forthwith"  m  this  statute,  and  wheth- 
er the  fftcts  and  circumstances  of  a  particu- 
lar case  would  excuse  and  protect  an  officer 
who  neglected  or  delayed  the  depositing  of 
the  appraisement,  one  thing  Is  l>eyond  all 
question,  viz.  that  the  appraisement  must  be 
deposited  before  the  sale  Is  adTertlsed.  The 
statute  must  be  construed  aa  If  It  read: 
"The  officer  holding  such  appraisement  shall 
forthwith  deposit  a  copy  thereof,  and  there- 
upon shall  Immediately  advertise,"  etc.  He 
shall  adTerttee  after  he  has  deposited  a  copy 
of  the  appraisement;  not  before. 

In  La  Flume  t.  Jones,  5  Neb.  266,  In  the 
third  point  of  the  syllabus,  It  was  said  that 
such  an  appraisement  might  be  deiH>slted 
any  time  before  sale.  In  this  case,  li^e,  0. 
J.,  speaking  for  the  court,  said:  "The  next 
point  relied  on  is  that  the  'sheriff  failed  to 
deposit  a  copy  of  the  appraisement  •  •  • 
with  the  clerk.'  In  answer  to  this  objection 
it  may  be  said  that  the  record  is  silent  as  to 
when  such  copy  was  In  fact  deposited.  It 
shows  simply  that  a  copy  of  the  appraise- 
ment was.  In  tact,  deposited.  It  will.  In  snch 
case,  be  presumed  that  the  sheriff  did  his 
duty,  and  made  the  deposit  before  the  pub- 
lication of  the  notice  of  the  sale."  There  is 
no  doubt  but  that  this  Is  law,  but  unfortu- 
nately the  learned  chief  Justice  continued  as 
follows:  "But,  even  If  the  sheriff  had  neg- 
lected his  duty  in  this  respect.  It  would  not 
be  ground  for  setting  the  sale  aside,  if  it 
were  In  tect  deposited  before  the  sale  took 
place;"  and  cited  In  support  of  this  last 
remark,  Merritt  t.  Borden,  2  DIsn.  608.  In 
the  case  cited  section  433  of  the  Code  of  Civil 
Procedure  of  the  state  of  Ohio  was  con- 
strued. That  section  contained  the  identical 
language  found  in  section  6082,  above  quot- 
ed, and  the  court  said:  "The  question  sub- 
mitted to  this  court  is  this:  whether  the  In- 
quisition taken  by  the  sheriff  was  filed  with 
the  clerk  within  the  time  required  by  sec- 
tion 483  of  the  Code.  It  appears  the  adver- 
tisement for  the  land  was  published  before 
the  Inquisition  was  filed,  and  we  have  held 
in  general  term  that  no  pnbUcatl<m  can  be 
legally  made  until  the  sheriff  has  deposited 
a  copy  of  the  valuation  In  the  clerk's  office. 
The  language  of  the  section  Is:  'The  officer 
receiving  such  return  shall  forthwith  deposit 
a  copy  thereof  with  the  clerk  of  the  court 


from  which  the  vrrit  laaued,  and  immedi- 
ately advertise  and  sell  snch  real  estate 
agreeably  to  the  hhotIsIous  of  tlUs  tlUe.*  We 
shall  adhere  to  the  construction  we  then 
gave  to  the  statute,  having  found  no  reason 
since  it  was  announced  why  it  should  be 
changed,  or  In  any  particular  modified."  The 
decision  in  La  Elume  v.  Jones,  sopra,  was 
entirely  correct  under  the  facts  of  the  case, 
but  all  that  was  said  by  the  chief  Justice 
In  that  case  to  the  effect  that  the  failure  of 
the  sheriff  to  deposit  the  appralsemrat  be- 
fore advertising  the  sale  would  not  be 
ground  for  setting  it  aside  was  dictum,  and 
the  last  sentence  In  the  third  point  of  the 
syllabus,  vis.:  "It  may  be  degwalted  any  time 
befwe  sale,"-^  overruled. 

In  the  case  at  bar  the  officer  advertised  the 
property  for  sale  befbre  he  appraised  It.  did 
not  file  the  appraisement  made  until  some  11 
days  before  the  sale  occurred,  and,  so  &r  as 
the  record  sliowa,  he  did  not  file  a  copy  of 
the  application  made  by  him  for  liens  ex- 
isting against  the  real  estate.  The  object 
of  this  statute  in  requiring  an  officer  to  de- 
posit In  the  office  oC  the  clerk  of  the  court 
from  which  the  execution  issned,  before  ad- 
vertising the  sale,  a  copy  <a  the  ai^ialse- 
ment  made,  a  copy  of  his  application  for 
Hens,  and  the  certificates  of  ll«ut  made  by 
the  cl«-k  of  the  district  court  register  of 
deeds,  and  the  county  treasurer,  is  to  afford 
the  execution  defendant  and  plaintiff  an  op- 
pcKtunity  to  know  at  what  value  the  pn^rty 
has  been  appraised,  and  to  examine  and  as- 
certain what  liens  have  been  cotUed  u 
ffiKlsting  against  the  pn^erty.  and.  If  a  mis- 
take has  IKeu  made,  to  afford  them  time 
and  (vportonlty  to  make  appllcatl<n  to  the 
coart  to  which  the  ezeention  is  retutnaUe 
for  an  ordor  vacatli^  the  apjwaiBement  be- 
fore the  sale  occurs.  OmeraJly,  this  <9d 
only  be  done  befwe  the  sale^  ^ce  the  sheriff 
and  the  treebiMBn,  In  making  the  appraise- 
ment, act  Judicially;  and  objections  that  the 
value  put  on  the  proper^  is  too  fa^h  or  too 
low  must  be  made  and  filed  In  the  case,  with 
a  motion  to  vacate  the  appraisement,  before 
the  sale  occurs.  Vought  v.  FoxwMtfay,  38 
Neb.  790,  57  N.  W.  G8S. 

2.  Tlie  second  alleged  Irregularity  of  the  of- 
ficer rtiled  on  here  for  reversing  the  decree 
of  confirmation  Is  the  selling  of  the  pn^ntr 
under  the  «ecntion  of  S^itember  Ist  The 
cmtentkm  Is  that  the  life  of  the  execndon 
had  expired  iwlor  to  the  date  of  the  ssle. 
The  contention  Involves  an  examlnatfoi  and 
construction  of  sections  0077,  0085,  0065,  and 
6101,  Comp.  St.  1895.  These  sections  Of  the  stat- 
ute hsve  all  been  In  force  In  this  state  sIdm 
1866.  Section  6077  provides.  In  substance, 
that  when  an  of&cer  has  levied  an  ezecntloo 
on  goods  and  chattels,  and  the  same  have 
not  been  sold  for  want  of  bidders,  the  oiBcer 
must  return  the  writ  of  execution,  and  that 
thereupon  the  plaintiff  In  execution  may  loe 
out  another  writ  directing  the  sale  of  As 
property  already  levied  upon.   Section  6065 
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provides:  "It  lands  and  tenements  levied  on, 
«8  aforesaid,  are  not  sold  upon  (Mxe  execu* 
tlon,  otber  executions  may  be  issued  to  sell 
the  lands  so  levied  np<»i."  And  section  ^01 
provides:  "The  sheriff  or  other  offlcor^  to 
whom  any  writ  of  execution  shall  be  direct- 
ed, shall  return  such  writ  to  the  court  to 
which  the  same  Is  returnable,  within  sixty 
days  from  the  date  thereof."  Said  section 
0077  Is  but  a  legislative  sanction  and  ado^ 
tlun  of  the  ancient  writ  known  as  "rendition! 
oxponas."  Mr.  Freeman,  In  his  work  on  Ex- 
ecutions (secHon  57),  thus  defines  It:  "This 
writ  Is,  therefore,  properly  defined  as  the 
writ  which  compels  an  cMceT  to  proceed  with 
the  sale  of  property  levied  nptm  under  a 
fieri  fftclas."  Belllngall  v.  Duncan,  S  Oilman, 
477.  At  common  law,  real  estate  could  not 
be  sold  on  execution,  but  it  may,  under  our 
statutes,  be  takra  for  the  satisfaction  of  a 
judgment  at  law.  In  the  absence  of  finding 
personal  property  out  of  which  to  satisfy  the 
writ;  and  by  section  G0&5  the  legislature  has 
made  the  writ  of  venditioni  exponas  appli- 
cable to  sales  of  real  estate.  And  the  legis 
lature.  by  said  sectiiHi  6101,  has  limited  the 
life  of  an  execution  to  60  days,  whether  it  be 
an  original  or  alias  writ.  In  view  of  these 
provisions  of  the  statute,  it  was  the  duty 
of  the  officer  in  the  case  at  bar  to  return  the 
eicecntlou  issued  to  him  of  date  September 
Ist  to  the  court  to  which  It  was  made  return- 
able within  GO  days  from  said  date,  unless 
some  other  provision  of  the  statute  author- 
ized him  to  retain  the  execution  and  proceed 
under  It  after  it  had  expired.  It  seems  to 
be  the  contention  that  the  officer  was  au- 
thorized to  cause  the  property  In  controversy 
to  be  reappraised,  and  offer  It  for  sale  under 
snch  reappralsement  on  the  execution  of  Sep- 
tember Ist,  notwithstanding  It  had  expired, 
and  that  authority  for  this  contention  Is 
found  in  section  G085.  That  section  Is  as 
follows:  "In  all  cases  where  real  estate  may 
hereafter  be  levied  upon,  by  virtue  of  any 
executlMi  or  order  of  sale,  and  shall  have 
been  appraised,  and  twice  advertised,  and 
offered  for  sale,  and  shall  remain  unsold  for 
want  of  bidders,  it  shall  be  the  duty  of  the 
officer  to  cause  a  new  appraisement  of  such 
real  estate  to  be  made,  and  successive  execu- 
tions or  orders  of  sale  may  issue  at  any  time  in 
vacaticHi,  after  the  return  of  the  officer,  'Not 
sold  for  want  of  bidders/  at  the  request  of  the 
plaintiff  or  his  attorney."  We  do  not  so  un- 
derstand it  The  statute  Is  a  limitation  upon 
the  power  of  an  officer  to  more  than  twice 
advertise  and  offer  for  sale  real  estate  un- 
der one  appraisement  But  for  this  statute, 
an  officer  would  be  compelled  to  make  but 
one  appraisement  of  real  estate  which  he 
desired  to  sell  under  execution.  He  might 
go  on  Indefinitely,  offering  and  advertising 
the  property  for  sale,  and  thns  Incumbering 
it  with  unnecessary  costs  and  expenses. 

We  reach  the  conclusion,  therefore,  that 
when  the  officer  in  the  case  at  bar  had  caused 
the  real  estate  to  be  appraised,  and  had 


first  offered  It  for  sale  in  October,  and  it 
was  not  sold  foi  want  of  bidders,  that  be 
tben  should  bare  returned  his  writ  to  the 
court  to  which  it  was  made  returnable,  set- 
ting forth  what  he  had  done  under  It,  as  he 
could  not  have  again  advertised  the  prop- 
erty for  80  days,  and  offwed  It  for  sale  with- 
in the  life  of  the  execution.  Having  returned 
his  writ,  the  plaintiff  In  the  execution.  In 
either  vacatlMi  or  term  time,  mlght,b7  virtue 
of  the  provisions  ot  said  secticms  6085  and 
6095,  have  taken  out  another  writ  command- 
:  lug  the  officer  to  again  advertise  and  offer 
I  for  sale  the  lands  already  levied  upon  and 
;  appraised  under  the  former  vnit.    If  the 
officer  bad  once  levied  upon  the  lands  and 
once  appraised  them,  and  had  twice  offered 
them  for  sale,  and  they  were  not  sold  for 
waut  of  bidders,  he  should  have  returned 
his  writ  of  execution  stating  what  he  had 
done;   and,    if   the   plaintiff  in  execution 
sought  to  and  did  take  out  another  wrli,  tben 
it  became  the  duty  of  the  officer,  under  the 
third  writ,  to  cause  the  real  estate  to  be  re- 
I  appraised,  aud  again  advertised  for  sala 
I  In  other  words.  It  amounts  to  this:  that  an 
I  officer  holding  a  writ  of  execution,  and  hav- 
'  lug  levied  the  same  upon  real  estate,  whether 
:  he  has  offered  It  for  sale  or  not,  and.  If  he 
:  has  offered  It  for  sale,  whether  he  has  8<^d 
'  it  or  not,  must  return  the  execution  within 
GO  days  from  its  date,  stating  what  he  has 
;  done  under  it.    And  for  a  failure  to  return 
i  the  writ  In  such  time  he  Is  liable  to  be 
:  amerced  under  the  provisions  of  section  6104 
I  of  the  statnta   But  an  officer  is  required  to 
I  make  but  one  appraisement  of  real  estate 
;  until  It  has  been  twice  advertised  and  twice 
offered  for  sale,  whether  under  the  original 
I  writ  or  an  alias,  and  he  has  no  authority  to 
I  cause  real  estate  to  be  reappraised  until  It 
:  has  been  twice  advertised  and  twice  of- 
I  fered  for  sale  under  the  former  ai^r^se- 
j  ment 

1    What  is  said  herein  with  reference  to  the 
I  return  of  an  execution  or  order  of  sale,  has 
I  no  application  to  a  case  of  an  officer  holding 
j  a  certified  copy  of  a  decree,  in  and  by  which 
{  decree  specific  real  estate  Is  ordered  sold. 
'■  The  decree  ot  the  district  court  confirming 
I  the  sale  Is  reversed,  and  the  cause  remanded, 
I  with  instructions  to  tax  to  the  complainants 
In  the  decree  the  costs  of  this  proceeding,  the 
costs  of  the  second  and  third  advertisements 
of  the  property,  and  the  costs  of  Its  seccmd 
appraisement   Reversed  and  rraaanded. 


LIBERTY  TP.  v.  HUTCHINSON  COUNTY. 
(Supreme  Court  of  South  Dakota.  Oct  12, 

Towsenips— Dog-Tai  Fund— Rights  op  Coijktt 

— CoXSTITUTIOKiLITT    OF  AcT. 

1.  Under  chapter  121,  Laws  1889,  as  amen'il- 
ed  hj  cliapter  14t>.  I^ws  1800,  an  organized  civil 
township  IS  entitled  to  aedit  for  the  amount  of 
the  "dog  tax"  collated  in  such  township  under 
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said  'aw,  notwitliBtaDdiu^  the  eatire  couBty  may 
not  be  organized  into  civil  townships. 

2.  Where  the  board  of  connty  conunJasioners 
and  the  treasurer  refuse  to  ailow  such  amount  to 
be  credited  or  paid  over  to  the  townshio  entitled 
to  it,  and  reuat  an  action  therefor  on  the  ground 
only  tliat  the  county,  and  not  the  township, 
is  entitled  to  the  same,  judgment  for  the  amount 
so  collected  is  properly  rendered  in  favor  of  the 
township  and  against  the  county. 

3.  In  BBch  action  the  count?  cannot  raise 
the  question  of  the  constitutiouali^  of  the  act 
authorizing  the  tax,  for,  having  collected  the 
money,  it  would  not  be  relieved  of  its  obligation 
to  account  for  it  because  the  law  under  which  it 
waa  collected  was  invalid. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Hutchinson 
county;  E.  G.  Smith,  Judge. 

Action  by  Liberty  township  against  Hutch- 
inson county.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

Weyington  Brown,  State  Atty.,  for  appel- 
lant. John  G.  Havl^,  for  respondent 

KELLAM,  J.  The  respondent  township, 
being  an  organized  township  of  the  appellant 
county,  brought  this  action  to  recover  from 
the  county  the  amount  of  a  tax  called  a  "dog 
tax,"  collected  by  appellant  county  from  resi- 
dents of  respondent  township.  Upon  an 
agreed  statement  of  facta  adopted  by  the 
trial  court  as  its  findings,  judgment  was  ren- 
dered for  the  township,  and  from  such  Judg- 
ment the  county  appeals. 

Chapter  121,  Laws  18S9,  imposed  a  tax 
against  the  owner  or  keeper  of  dogs  of  one 
dollar  for  every  dog  so  owned  or  liept  by  him, 
to  be  collected  in  the  same  manner  as  other 
taxes  upon  personal  property.  This  law  made 
no  express  provision  as  to  what  disposition 
should  be  made  of  such  taxes  when  collected. 
Chapter  140,  Laws  1890,  amended  the  same 
by  adding:  "And  when  collected  shall  be 
placed  to  the  credit  of  the  civil  township 
fund.  If  organized  Into  townships,  or  to  the 
county  general  fund  if  not  so  organized,  or  to 
the  fund  of  the  city  or  corporation  from 
which  said  tax  was  collected;  provided,  that 
In  counties  not  organized  into  civil  town- 
ships, said  tax  shall  be  placed  to  the  credit 
of  the  county  general  fund."  Every  civil 
township,  when  duly  organized  under  the 
provisions  of  the  statute,  becomes  an  inde- 
pendent organization,  and  assumes  and  is 
charged  with  certain  local  expenses  and  lia- 
bilities, which,  prior  to  and  without  such  or- 
ganization, rest  upon  the  county  at  large; 
and  it  seems  to  us  that  the  very  purpose  and 
scope  of  this  amendment  of  1890  was  to 
credit  back  to  any  organized  township  for  its 
own  use  whatever  of  such  tax  bad  been  col- 
lected from  it.  The  contention  of  appellant 
that  no  part  of  this  tax  Is  to  be  credited  to 
any  township  unless  every  township  In  the 
county  Is  organized  would.  If  adopted,  work 
great  Injustice  to  such  townships  as  were 
organized.  They  contribute  their  dog  tax  to 
the  connty  general  fund,  and  pay  their  own 


township  expenses.  The  unorganized  tuwu- 
ships  contribute  their  dog  tax  to  tbe  couutv 
general  fund,  and  have  their  local  expeoMc 
partially  paid  from  It;  tfana  eomi>^Iing  the  or- 
ganized townships  to  not  only  supirart  them- 
selves, but  to  contribute  this  tax  to  the 
port  of  the  unoi^nlzed  townships  ot  th<- 
county.  We  think  the  meaning  of  this 
amendment  is  the  same  as  though  it  read: 
"And  when  collected  shall  be  placed  to  the 
credit  of  the  civil  township  fund,  so  far  as 
organized  Into  townships,"  etc.  This  view  is 
corrolwrated  by  the  provision  that  each  city 
or  corporation  Is  entitled  to  so  much  ol  sai<l 
fax  as  was  collected  from  it.  Tha<e  is  the 
sanie  reason  for  crediting  the  tax  back  to  iI^k 
organized  township  which  contributed  it  ■a-' 
to  the  city  which  contributed  It,  and  it  will 
hardly  be  contended  that  tbe  city  from  whlcli 
it  was  collected  is  not  entitled  to  cre<Ut  for 
it,  unless  every  township  In  the  county  II 
which  it  is  sitiuited  Is  organized. 

It  Is  further  Insisted  that  no  demand  i> 
shown  to  have  been  made  upon  the  count}' 
before  bringing  action.  If,  In  this  case,  a  de- 
maud  was  necessary,  we  think  the  tindlagK 
show  It.  The  treasurer  of  the  plaintiff  town 
ship  "made  demand  upon  the  treasurer  of  tite 
county  to  have  said  dog  tax  placed  to  tbe 
credit  of  the  plaintiff  township,  and  to  pay 
to  the  treasurer  thereof,  and  has  made  de 
mand  upon  the  board  of  county  commlasiw- 
ers  of  said  county  for  an  order  directing  the 
said  county  treasurer  to  place  said  dog  tai 
to  tbe  credit  of  said  plaintiff  townablp,  or 
pay  the  same  to  the  treasurer  thereof." 

Nor  do  we  think  that  appellant  Is  In  posi- 
tion to  question  the  constitutionality  of  this 
law  under  which  this  tax  was  collected.  Ap- 
pellant county  admits  that  It  bas  coUecteil 
and  holds  tlils  money  under  tbe  provision^ 
of  this  law.  If  It,  or  any  part  of  it,  belou}:- 
to  respondent,  It  would  not  relieve  the  coun- 
ty of  its  obligation  to  account  for  it  that  thi 
law  under  which  it  was  collected  was  la- 
valid.  This  case  has  been  tried  throughoui 
as  a  question  of  whether  this  organized  towi> 
ship  was  entitled,  under  this  law,  to  be  cred 
Ited  with  the  amount  of  this  tax  collected 
from  It.  At  the  end  of  appellant's  brief  It  i^ 
claimed  that  even  if,  on  the  merits,  thb 
question  must  be  answered  fn  favor  of  tbt- 
respoudent  township,  its  proper  remedy  wu' 
by  mandamus  against  the  county  treasurer, 
and  not  by  action  against  the  county.  Thi> 
suggestion  Is  apparently  made  for  the  fir^; 
time  In  this  court,  and,  though  late  In  poim 
of  time,  we  think  a  suflftcient  answer  to  tli<- 
clalm  would  be  that  the  statute  does  not.  In 
terms,  at  least,  impose  any  duty  upon  tli' 
county  treasurer  as  such,  and  by  the  stipu 
latlon  of  the  parties  and  the  findings  of  the 
court  it  expressly  appears  that  the  county  It- 
self, through  its  authorized  fiscal  maoag«¥. 
its  board  of  county  commissioners,  has  re- 
fused to  allow  the  same  to  be  credited  to  tti< 
dvll  township  fund,  or  to  be  paid  orer  to  the 
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rnspmideBt  township,  bat  ^Ifally  retains  i 
the  same  as  a  part  of  Its  own  funds,  to  be 
used  and  controlled  by  It  The  Jndsment  of 
the  dicDit  court  Is  affirmed. 


VALUER  V.  BRAKKE. 

(Sapreme  Court  of  South  Dakota.  Oct  17, 

1895.) 

REBE1.RI1TO— Constitution  1.L1TY  of  Act. 
Thia  court  will  not  consider,  and  there- 
fore will  not  allow  a  rehearing  for  the  discusaion 
of.  the  constitutionality  of  a  law  in  a  respect  or 
particular  not  affecting  the  contrOTeray  to  be 
dedded. 
(Syllabus  by  the  Ccnrt.) 

On  rehearing.  Denied. 

For  former  opinion,  see  64  N.  W.  180. 

F.  D.  Gay  and  U.  S.  Q.  Cherry,  for  appel- 
lant. H.  H.  Keith  and  Powers  &  Adams,  fOr 
i-esiioudeut. 

KELLAM,  J.  Respondent  flies  a  petition 
for  rehearing  of  this  case,  the  (pinion  of  which 
Is  reported  in  64  N.  W.  180.  He  desires  to  dis* 
cuss  two  propositions:  First,  the  interpreta- 
tion of  the  statute  known  as  the  "Australian 
Ballot  Law";  and,  second,  the  constitutional- 
ity of  the  law  Itself,  so  iax  as  it  denies  the 
right  of  an  elector  to  write  the  name  of  any 
candidate  for  whom  he  desires  to  vote  upon 
his  ballot. 

The  first  question  was  thoroughly  considered 
and  discussed  in  our  former  opinion,  and,  aft- 
er further  examination  and  reflection,  sug- 
gested by  the  earnest  and  able  argument  of 
reqwndent  we  adhere  to  the  views  and  <con- 
duslons  heretofbre  expressed.  We  still  believe 
it  was  the  intent  and  plan  of  that  law  to  pro- 
ride  a  plfin  and  definite  means  by  which  the 
voter  should  mark  bis  ballot,  and  clearly  in- 
dicate the  candidate  fbr  whtnn  be  Intended 
to  vote.  It  adopted  a  system,  and  it  Is  not 
left  to  the  Individual  voter  to  follow  such 
system,  or  to  decline  to  follow  It,  as  he  chooses. 
So  far  as  the  Intent  of  the  voter  Is  involved, 
the  Intent  Is  to  be  indicated  substantially  In 
the  manner  provided  in  and  directed  by  tbe 
statute.  If  this  Is  not  so,  and  the  question 
Is  only  as  to  the  Intention  of  tbe  voter,  then 
he  may  Indicate  such  intention  by  writing  on 
his  ballot,  "Without  stopping  to  mark  this  bal- 
lot as  directed  by  the  law,  1  intend  by  It  to 
vote  the  straight  Republican  ticket  from  top 
to  t)Ottom,"  or  any  other  words  which  clearly 
show  bis  intention.  We  do  not  believe  the 
law  was  Intended  to  be  so  construed,  and 
we  do  not  so  construe  it 

Tbe  constitutional  question  discussed  by  re- 
spondent is  entirely  an  abstract  one.  There 
are  no  foots  in  this  case  which  make  It  a  prac- 
tical question.  The  voter  whose  ballot  is  In 
question  was  not  denied  tbe  right  or  privilege 
of  voting  tox  the  candidate  of  Us  choice.  The 


name  of  the  candidate  for  whom  he  attempted 
to  vote  was  printed  on  tbe  ballot,  and  the  law 
plainly  told  him  and  all  others  how  the  baUot 
should  be  marked  to  be  and  constitute  a  vote 
for  such  candidate.  The  voter  declined  to  so 
mark  it,  but  instead  wrote  the  name  of  such 
candidate  on  another  ticket  than  the  one  on 
which  It  was  printed.  If  he  might  do  this 
as  to  one  candidate,  he  could  as  to  all,  and 
the  ballot  when  so  completed,  would  not 
even  remind  one  of  a  ballot  under  the  Aus- 
tralian law.  What  the  rl^ta  might  be  of  ap 
elector  who  desired  to  vote  for  some  person 
not  a  nominated  candidate,  and  whose  name, 
thereftwe^  does  not  appear  on  any  ticket,  Is 
a  question  we  are  not  called  upon  to  discuss, 
for  tbe  focts  here  present  no  such  case,  sin- 
ner V.  Fatten  (111.)  40  N.  £.  290,  is  cited  b; 
respondent  as  sustaining  the  right  of  the  elec- 
tor to  write  on  his  ticket  the  name  of  a  person 
tor  whom  he  wishes  to  vote,  but  tbe  statute 
of  that  state  expressly  authorizes  blm  so  to 
do,  and  In  its  opinion  tbe  court  points  out  and 
quotes  the  very  section  giving  such  right;  and 
under  such  coudltlonfl  the  court  simply  held 
that  "vot<»s  axe  not  confined  to  the  names 
printed  on  the  ofllclal  ballot  but  may  write 
thereon  the  name  of  any  person  for  wbmn 
they  wish  to  vote,  and  vote  for  such  person." 
There  is  no  such  provision  in  our  law,  and  If 
there  were,  the  facts  In  this  case  do  not  pre- 
sent any  such  question  as  was  presented  and 
decided  in  the  IlUnols  case.  People  v.  Shaw, 
(N.  Y.)  31  N.  E.  512,  ia  equally  Inapplicable 
to  any  question  presented  by  the  facts  in  this 
case.  There  the  law  Itself,  as  In  Illinois,  ex- 
pressly permitted  the  voter  to  "write  or  paste 
upon  bis  bollot  the  name  of  any  perstm  foi 
whom  be  dedres  to  vote,"  and  tbe  court  beld 
that  "It  iB  no  objection  to  counting  a  vote 
that  tbe  person  voted  for  was  not  regularly 
placed  in  nomination,  and  that  bis  name  did 
not  appear  oa  any  official  ballot."  The  some 
Is  true  In  Bowers  v.  Smith  (Mo.)  17  S.  W.  761. 
The  comt  said,  "The  Sllssouri  voter  Is  still 
at  liberty  to  write  on  his  ballot  other  names 
than  those  which  may  be  printed  there,"  and 
the  reason  for  so  holding  is  immediately  given. 
It  is  because  "the  statute  recognises  tlils 
right  by  requiring  blanks  for  such  ^ting 
next  the  printed  names."  But,  even  if  this 
were  not  so,  the  case  would  not  touch  the 
question  we  have  In  hand.  There  the  ques- 
tion was  as  to  the  right  of  an  elector  to  vote 
for  a  person  whose  name  did  uot  appear  ou 
the  printed  ballot  Here  the  question  Is  how, 
as  between  several  candidates,  all  of  whose 
names  are  printed  on  the  ballot,  tbe  elector 
may  properly  designate  the  one  for  whom 
he  desires  to  vote.  Here  tbe  elector  was  not 
denied  tbe  rigbt  of  voting  for  whomsoever  be 
chose,  but  was  sknply  required  to  exercise  that 
right  in  the  manner  presalbed  by  the  statute. 
We  are  unable  to  see  how  oc  wherein  any  con- 
stitutional question  Is  lnv(dved.  The  peUtloD 
for  rehearing  is  denied. 
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CARPENTER  t.  CHICAGO,  M.  &  ST.  P. 
Ry.  CO. 

(Supreme  Court  of  South  Dakota.    Not.  19, 
18U5.) 

Accord  xvd  Batisfactios— What  Constitdtbs. 

To  establish  a  plea  of  accord  and  latlBfac- 
tion  under  the  statute,  it  must  not  only  appear 
that  there  was  an  agreement  to  accept,  m  fnll 
«ett1ement  of  an  obligation,  something  different 
from  or  less  than  that  to  which  one  of  the  pai^ 
tiee  tliereto  is  entitled,  but  it  must  be  shown 
that  such  agreement  has  been  fully  executed,  and 
the  obligation  extinguished  by  the  creditor's  actual 
acceptaiiee  of  the  considemtlon  specified  in  the 
asreement  constitadng  an  accord. 

(Synabua  ^  the  Coort.) 

Appeal  tnm  circuit  court,  Spink  county; 
Lorlng  E.  QafCy.  Judge. 

Action  b7  G.  F.  Carpenter  against  the  Ofal- 
cago,  Milwaukee  &  St.  Paul  Railway  Compa- 
ny. Judgment  for  plaintffT,  and  defendant 
appeals.  Affirmed. 

Howard  &  Walsh,  for  appellant.  Sterling 
&  Morris,  for  respondent. 

FULZiER,  J.  This  Is  an  action  to  recover 
$50,  claimed  to  be  the  value  of  a  cow  belong- 
ing to  plaintiff,  and  alleged  to  have  been 
killed  by  the  negUgence  of  operators  and  em- 
ploy6a  In  the  management  of  an  engine  and 
train  passing  upon  defendant's  line  of  rail- 
way.  Defendant  entered  a  plea  of  accord 
and  satisfaction,  and  by  stipulation  at  the 
trial,  f<H-  a  defense  to  the  action,  relied  solely 
upon  the  following  undisputed  facts  found  by 
tbe  court,  to  whom  the  case  was  tried  with- 
out a  Jury:  On  the  6th  day  of  January,  1891, 
defendant  offered  plaintiff  ^1^.{S0  in  full  satis- 
faction of  his  cbiim  of  $50.  On  the  16th  aaj 
of  the  same  month  and  year,  plaintiff,  by  tet- 
ter addressed  and  mailed  to  defendant  at  Chi- 
cago, offered  to  accept  $12.50  In  full  satis- 
faction of  tals  claim,  and  on  the  next  day  ad- 
dressed and  mailed  to  defendant  another  let 
ter  countermanding  his  offer  of  acceptance; 
and  on  the  following  day,  January  IStb,  be 
commenced  this  suit  to  recover  $50.  On  the 
20th  day  of  January,  1894,  defendant  ten- 
dered to  plaintiff.  In  full  satisfaction  of  tils 
$50  claim,  $12.60,  which  plaintiff  refused  to 
accept.  Upon  the  foregoing  facts,  the  court 
concluded,  as  a  matter  of  law,  that  there  was 
no  accord  and  satisfaction,  and  rendered  a 
Judgment  for  $50  against  the  defendant,  and 
in  favor  of  plaintiff,  from  wbicb  defendant 
ai^eals. 

The  theory  upon  which  the  case  was  pre- 
sented and  tried  In  the  court  below  was  that 
-defendant's  original  obligation  to  pay  plain- 
tiff $50  had  been  extinguished  by  a  subse- 
quent agreement  upon  the  part  of  plaintiff  to 
accept,  in  full  satisfaction  thereof,  defend- 
ant's offer  of  $12.50;  but  the  undisputed  evi- 
dence shows,  and  the  court  found,  that  the 
agreement  had  never  been  executed.  To  es- 
tablish a  plea  of  accord  and  satisfaction  un- 
der the  statutory  or  common  law,  it  must  not 


only  appear  that  there  was  an  agreement  to 
accept,  In  full'  settlement  ot  an  obligation, 
something  different  from  or  leas  than  that  to 
which  one  of  the  parties  thereto  is  entlded, 
but  It  must  be  shown  that  such  aigreement 
has  been  fully  executed,  and  the  obtlgation 
extinguished  by  the  creditor's  actual  accept- 
ance of  the  consideration  specified  in  tbe 
agreement  constituting  an  accord.  Comp. 
Laws,  H  3483-34^.    From  the  text  and  note 
under  the  title  "Accord  and  Satisfaction,"  hi 
the  first  volume  of  Encydopedia  of  Practice 
and  Pleading  (page  78),  we  quote  the  follow- 
ing:   "Accord  and  satisfaction  generally  la 
a  good  plea  in  all  actions  where  damages  cmly 
are  to  be  recovered.  •  •  •  An  agrewuent 
to  accept  something  in  satisfaction,  accom- 
panied by  the  delivery  or  performance  of 
what  is  so  agreed  upon,  satisfies  and  dis- 
charges his  right  of  action.    Such  an  agree- 
ment is  called  in  technical  language  an  'ac- 
cord and  satlstectlon,'  and,  when  completely 
executed,  forms  a  good  defense  to  an  action." 
In  the  case  of  Hearn  v.  Kiebl,  38  Pa.  St.  147. 
it  was  said  that  "it  Is  not  enough  that  there 
be  a  clear  agreement  and  a  sufficient  consid- 
eration, but  the  accord  must  be  executed. 
The  plea  must  allege  that  the  matter  was  ac- 
c^rted  In  satisfiLction.    Mere  readiness  to 
perform  tbe  acou-d.  or  a  tender  of  perform- 
ance, or  even  a  part  performance  and  readi- 
ness to  perform  the  rest,  will  not  do."  See, 
also,  Young  v.  Jones,  64  Me.  563;  Irwin  t. 
Johnson,  36  N.  J.  Eq.  347;  Harriman  v.  Har 
rtraan,  12  Gray,  341;  Jaffray  v.  Davis  (N.  \. 
App.)  26  N.  E.  351;  Hoxsie  v.  Lumber  Co, 
41  Minn.  548,  43  N.  W.  476;   Zelmer  v.  An- 
tlsell,  75  Cal.  509,  17  Pac.  ftl2;  Burgess  t. 
Manufacturing  Co..  79  Me.  206.  9  Atl.  TX; 
Memi^is  V.  Brown.  20  Wall.  289.    As  n- 
sptmdent's  offer  to  accept  appellant's  propo- 
sition to  pay  $12.50  tn  settlement  of  his  $.jO 
claim  was  countermanded,  and  the  tender  of 
the  amount  agreed  upon  was  refused,  no  ac- 
cord and  satisfaction  existed.    An  accoid  is 
an  agreement  to  accept  something  different  or 
less  in  discharge  of  a  claim  or  obltgati<Hi.  tod 
there  can  be  no  satisfaction  until  such  clahB 
or  obligation  Is  extinguished  by  the  actual  re- 
ception of  the  amount  or  thing  agreed  npoa 
The  Judgment  of  the  trial  court  la  affirmed. 


MALLOr  V.  BREWER. 
(Supreme  Court  of  South  Dakota.   Nov.  22. 
1896.) 

BSBVICB  OF  FSOCBSS— KxsMFTiosa. 

1.  A  resident  of  a  fordgn  state,  while  at- 
tending a  court  of  tills  state  as  a  witneea,  cannot 
be  served  with  process  for  the  commencement 
of  a  civil  action  atrainst  him. 

2.  Section  5:f?4,  Comp.  Laws,  does  not  ut- 
clude  or  apply  to  witnesseB  coming  Into  this  state 
from  a  foreign  state. 

(SyDahuB  by  the  Court) 

Appeal  from  circuit  court,  Mlnnehaba  coon- 
ty;  Joseph  W.  Jtmes,  Judge. 
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Action  hj  Mary  Malloy  against  S.  H. 
Bi-ewer.  From  an  order  setting  aside  serv- 
ice of  Bummons,  plaintiff  appeals.  Affirmed. 

Joe  Kirt^,  for  appellant  Bailey  ft  Voor^ 
bees,  for  respondoit. 

CORSON.  P.  J.  Tbe  respondent,  a  resi- 
dent of  Sioox  City,  Iowa,  was  served  with  a 
summons  and  complaint  In  this  action  at 
Salem,  In  McCook  county,  in  this  state,  where 
be  was  In  attendance  upon  the  circuit  court 
aa  a  witness  In  an  action  on  trial  in  that 
court  Tbe  circuit  court  on  motion  set  aside 
tbe  serrlce  of  tbe  summons,  and  canceled 
tbe  Judgment  entered  in  tbe  action,  and  tbe 
pbilntlff  appeals.  The  affidavit  of  the  re- 
spondent, after  stating  the  facts  as  to  hia 
residence,  tbat  be  was  In  attendance  iip<ni 
the  circuit  court  of  McCook  county  as  a  wit- 
ness when  served  with  tbe  summons,  etc., 
concludes:  "Tbat  deponent  was  not  present 
at  said  Salem  on  said  occasion,  or  within  tbe 
state,  for  a  longer  period  than  was  necessary 
for  deponent  to  get  from  Ills  borne  at  Slotix 
aty,  Iowa,  to  said  Salem,  to  attend  the  trial 
of  said  cajse  as  a  witness,  and  to  return  to 
bis  home  ]n  said  Sioux  City."  In  the  affi- 
davit of  Mr.  Kirby,  the  attorney  for  tbe  plain- 
tiff and  appellant,  it  is  stated  "tbat  said  S. 
H.  Brewer  [respondent]  was  not  present  in 
the  state  of  South  Dakota  on  or  about  tbe 
11th  day  of  April,  1894  [date  of  service  of 
smnmons],  or  attending  the  trial  of  said  ac- 
tion mentioned  In  bis  affidavit.  In  response  or 
obedience  to  a  subpoena."  These  statements 
are  nncontnidlcted.  It  will  thus  be  seen  that 
the  only  question  presented  for  our  deter- 
mination is,  was  the  service  upon  tbe  de- 
fmdant  of  tbe  summons,  while  in  this  state 
as  witness  In  an  action  pending  therein,  but 
not  la  obedience  to  any  snbpffina,  a  valid 
service? 

Counsel  for  appellant  contend  that  by  the 
t&rmB  of  section  5274,  Comp.  Laws,  a  witness 
Is  only  exempt  from  the  service  of  a  sum- 
mons when  be  Is  in  attendance  upon  a  court 
In  obedience  to  a  subpoena,  and  that  as  It 
affirmatively  appears  in  this  case  tbat  tbe 
respondent  was  not  In  attendance  as  such 
witness  In  obedience  to  a  subpoena,  tbe  serv- 
ice upon  him  was  legal  and  valid.  Tbe  sec- 
tion reads  as  follows:  "A  witness  shall  not 
be  liable  to  be  sued  in  a  county  In  wblch  he 
does  not  reside,  by  being  served  with  a  sum- 
mons In  sucb  county  while  going,  returning, 
or  attending  In  obedience  to  a  subpoena." 
He  further  contends  tbat  under  the  rules 
for  construing  our  Code  prescribed  by  sec- 
tions 2.M)5  and  480S,  Comp.  Laws,  the  gen- 
eral rule  of  law  applicable  to  witnesses  com- 
ing Into  a  state  from  another  state  is  not 
in  force  In  this  state.  Tbe  sections  referred 
to  read  as  follows:  2505:  "In  this  territory 
there  Is  no  common  law  in  any  case  where 
the  law  is  declared  by  the  Codes."  4808: 
"No  statute,  law  or  rule  Is  continued  In  force 
becaase  It  Is  consistent  with  tbe  provlsiiuiB 
vj64N.w.no.  19—71 


of  this  Code  on  the  same  subject;  but  In  all 
cases  provided  for  by  this  Code,  all  statutes, 
laws  and  rules  heretofore  in  force  In  tbla 
territory,  whether  consistent  or  not  wltb  tbe 
provisions  of  this  Code,  unless  expressly  con- 
tinned  in  force  by  It,  are  repealed  and  abro- 
gated. This  repeal  or  abrogation  does  not 
revive  any  former  law  heretofore  repealed, 
nor  does  it  affect  any  right  already  existing 
or  a<jcnied,  or  any  action  or  proceeding  al- 
ready taken,  except  as  In  this  Code  provid- 
ed; nor  does  it  affect  any  private  statute  not 
expressly  repealed."  Counsel  for  respondent 
insist  that  section  5274  only  provides  a  rule 
applicable  to  witnesses  residing  In  this  state, 
and  does  not  Include  witnesses  coming  into 
this  Jurisdiction  from  another  state,  and 
hence  the  general  rule  applicable  to  sucb 
witnesses  should  be  applied  to  a  witness  from 
other  states  coming  into  tbls  state,  without 
regard  to  whether  be  Is  In  attendance  by 
virtue  of  a  subpoena  or  not.  Undoubtedly,  If 
section  5274,  relied  upon  by  appellant,  was 
Intended  to,  and  does  by  a  fair  construction 
of  its  language,  include  witnesses  coming  Into 
this  state  from  another  state,  that  section 
must  control  this  case.  But  It  is  quite  clear 
from  tbe  language  of  this  section  that  It  only 
applies  to  witnesses  residing  In  tbls  state,  as 
the  expression,  "in  a  county  in  wbicb  be 
does  not  reside,"  presupposes  tbat  tbe  wit- 
ness referred  to  resides  in  some  county  In 
the  state;  and  the  other  expression,  "attend- 
ing in  obedience  to  a  8ubp<£na,"  can  only  ap- 
ply to  witnesses  residing  In  this  state,  as  no 
subpoena  Issued  in  tbls  state  can  be  efficient- 
ly served  uiKtu  a  witness  without  the  state. 
It  would  seem  therefore  tbat  witnesses  com- 
ing here  from  another  state  are  not  Included 
in  that  section,  and  that  the  case  of  sucb 
vrltnesses  Is  not  provided  for  by  tbe  statute, 
but  like  parties  to  actions  coming  from  an- 
other state,  are  without  the  provisions  of  the 
Code,  and  the  exemption  or  nonexemptlon  of 
such  witnesses  from  the  service  of  process 
is  to  be  determined  from  tbe  general  law 
upon  tbe  subject.  Counsel  for  appellant  con- 
tends tbat  this  question  was  settled  by  the 
decision  in  Flsk  v.  Westover,  4  S.  D.  233, 
55  N.  W.  961.  But  we  discover  nothing  In 
the  opinitm  In  tbat  case  inconsistent  wltta  the 
views  hex*eln  expressed.  Tbe  court  In  that 
case  was  considering  the  exemption  or  non- 
exemption  of  parties  to  the  action  coming 
from  another  state,  and  in  holding  tbat  tbe 
section  mentioned  only  referred  to  witnesses, 
and  not  to  parties,  tbe  court  did  not  decide 
nor  Intend  to  decide  what  class  of  witnesses 
were  included  and  provided  for  by  tbe  sec- 
tion. In  this  case,  however,  It  becomes  nec- 
essary to  determine  tbat  question,  and  hence 
we  have  given  tbe  section  careful  attention, 
and  we  are  satisfied  tbat  tbe  section  does 
not  include  witnesses  coming  from  anotber 
state.  There  being  no  provision  In  oin*  Code 
affecting  this  question,  it  must  be  deter- 
mined from  an  examination  of  tbe  general 
law  npon  the  mbject.  Tbe  weight  of  an- 
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thoilty  In  this  country  seems  to  stntain  tbe 
position  of  tbe  respondent,  namely,  that  a 
resident  of  another  state,  wbo  has  in  good 
faith  come  Into  this  state  as  a  witness  to  give 
evidence  In  a  cause  pending  In  one  of  our 
courts,  Is  exempt  from  service  with  process 
for  commencing  an  action  against  him.  We 
cite  from  the  numerous  decisions  upon  tlils 
question  tbe  following,  In  which  tbe  rule  as 
above  stated  iins  been  announced:  Person  r. 
Grier,  60  N.  Y.  124;  DuuRan  v.  Miller,  37 
N.  J.  Law,  182;  Wilson  v.  Donaldson,  117 
Ind.  356,  20  N.  E.  2^)0:  Mitchell  v.  Clrcnlt 
Judge,  53  Mich.  541,  19  N.  W.  176;  Sberinan 
V.  Gundlach,  37  ftllnn.  118,  33  N.  W.  549; 
Palmer  v.  Rowan.  21  Neb,  452,  32  N.  W.  210; 
tiayes  v.  Shields.  2  Yeates,  222:  Boliiinno  v. 
Lock  Co.  (Ind.)  20  Atl.  788.  The  federal 
courts  seem  to  have  adopted  tbe  same  rule. 
Atchison  V.  Morris,  11  Fed.  582;  Small  v. 
Montgomerj',  23  Fed.  707;  Kauffmnu  v.  Ken- 
nedy, 25  Fed.  785.  The  rule  Is  founded  upon 
principles  of  public  policy  and  tbe  due  admln- 
iBtratlon  of  Justice,  which  Is  subserved  by 
the  presence  of  witnesses  to  give  tbeir  evi- 
dence orally  before  the  court.  Tbe  privilege 
protects  the  witness  in  going,  in  staying,  and 
returning  to  his  home,  provided  he  acts  in 
good  faith  and  without  unreasonable  delay. 
This  Immunity  from  such  service,  depending 
as  it  does  upon  grounds  of  public  policy,  does 
not  require  statutory  authority  to  enable 
courts  to  enforce  the  rule  and  set  aside  a 
summons  thus  improperly  served.  The  ob- 
ject of  affording  such  immunity  Is  to  encour- 
age witnesses  from  other  states  to  come  for- 
ward voluntarily  and  testify,  and  tbe  rule 
exempting  such  witnesses  from  the  service 
of  process  while  so  attending  as  such  witness 
in  another  state  commends  itself  to  the  courts 
as  a  wise  and  propo-  one.  This  Immunity 
works  no  Injustice  to  any  one,  for  unless 
the  witness  comes  within  the  state  there 
would  be  no  opportunity  to  serve  process  up- 
on him.  Therefore  the  plaintiff,  who  at- 
tempts to  get  service  upon  the  witness  while 
here  as  such,  neither  loses  any  rights  nor 
suffere  any  injury  by  reason  of  this  nile.  He 
Is  simply  prevented  from  taking  advantage 
of  the  necessary  presence  of  the  witness  In 
furtherance  of  his  own  private  purposes.  The 
order  of  the  court  below  is  affirmed. 


NOKTUWESTERN  LOAN  &  BANKING  CO. 
T.  MUUGLI,  Treunrer. 
(Supreme  Court  of  South  DakobL  Oct  12. 
1895.) 

TaZATIO!*  of  B*SK  tTOCK— IJtJUXOTIOir. 

The  nhares  of  stock  of  an  tncorporated 
tianking  association  b^ing.  as  provided  by  chap- 
ter 14,  Laws  asineiiised  against  the  in£- 
viduiil  owners  thereof,  niu)  the  tax  extended 
thereon  being  against  and  pnynble  by  such  indi- 
vidual shareholders,  and  not  by  the  bnnk,  such 
bonk  cannot,  in  its  own  nnuip.  nod  for  Itself, 
atiiintiuii  an  action  to  restrain  the  collection  of 
snch  tax  from  the  individunl  stwk  owners, 
(Syllabus  by  tbe  Court.) 


Appeal  from  circuit  court;  I^ke  comity; 
Joa^h  W.  Jones,  Judge. 

Actl(»i  by  the  Northwestern  Loan  ABanlc- 
Ing  Company  against  Joseph  Muggli,  treas- 
urer of  Lake  counly.  From  a  Judgment  sua- 
talnlng  a  demurrer  to  the  bill,  plaintiff  ap- 
peals. Affirmed. 

J.  H.  WUllftmson  and  Bailey  &  Toorhees, 
for  appelant.  Oscar  O.  Mnrray,  for  respond- 
ent. 

GBLLAM,  J.  This  Is  an  appeal  from  an 
order  of  the  circuit  court  of  I^ke  county  sus- 
taining a  demurrer  to  the  complaint  of  tbe 
plalntlfT,  now  appellant  The  essential  facts 
;  charged  In  the  complaint  are  tliat  appellant 
i  la  an  Incorporated  loanlug  and  banking  com- 
I  pany  under  the  laws  of  the  state,  doing  busi- 
ness in  tbe  city  of  Madison;  that  In  assessing 
Its  stock  for  taxation  the  city  assessor  refus- 
ed to  deduct  from  tbe  aggregate  amount  of 
Ita  capital  stock.  It  having  no  surplus  fond, 
the  amount  <st  its  Investments  In  real  estate, 
I  as  directed  by  section  24.  c.  14,  Laws  1S91. 
i  of  whlcb  the  assessor  was  duly  advised  by 
'  tbe  appellant,  but  assessed  such  shares  at 
I  stock  against  the  Individual  owners  thereof 
[  at  its  par  value,  and  without  regard  to  the 
amount  so  Invested  In  real  estate.  He  ciiy 
board  of  OQuallzation  refused  to  correct  audi 
assessment,  and  taxes  were  levied  and  ex- 
tended uptm  tbe  stock  as  assessed.  The  bank 
paid  tbe  taxes,  which,  as  it  claims,  were  le- 
gally assessed  upon  said  stock,  and  brought 
this  action  to  restrain  the  collection  of  tbe 
remainder.  We  think  tbe  demurrer  to  tbe 
complaiut  was  properly  sustained,  not  on 
the  ground  that  the  facts  stated  do  not  show 
the  assessment  to  have  been  illegally  made, 
but  on  tbe  ground  that  they  do  not  show  say 
cause  of  action  In  favor  of  the  appellant  com- 
pany. The  tax  was  assessed,  not  against  It, 
but  against  the  Individual  stockholdm. 
Each  stockholder  had  the  right  to  decide  for 
himself  whether  he  would  pay  the  tax  or  re- 
sist It  The  law  neither  required  nor  in- 
thorlzed  the  bank  to  pay  tbe  taxes  of  Its  In- 
dividual stockholders  upon  this  or  any  other 
property  which  might  be  assessed  against 
them.  It  was  a  matter  pnsonal  to  each 
stockholder,  and  there  Is  nothlns  In  the  cmd- 
plalnt  or  In  tbe  law  Itself  showing  or  giving 
to  the  company,  as  an  independent  orgaoiHi- 
tion,  the  right  to  decide  or  act  for  than  In- 
dlrldnally  or  collectively.  The  wrong  wai 
against  the  stockholders  severally,  and  not 
against  the  Independent  Incorporated  com- 
pany, and  It  cannot  maintain  an  action  opoa 
a  grievance  In  which  it  has  no  corporate  In- 
terest This  exact  question  was  ao  dedded 
In  Bank  t.  HcKenna.  32  Mtam.  468,  31  X- 
W.  660.  An>ellant  cites  Cnmrnlngs  v.  Bank. 
101  U.  B.  103,  as  teaching  a  contrary  doe- 
trine,  but  that  case  was  decided  nnder  the 
statute  of  Ohl<^  which  expressly  authoriied 
the  bank  Itself  to  pay  the  tax  on  the  sbam 
of  Ita  stockholdera.  and  to  deduct  tbe  same 
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rrom  ftTi7  <1tvldault  w  other  fimds  of  msib 
BtockbnJden  In  ita  handB,  or  afterwards  ctnn- 
ing  Into  Its  potsMslon.  It  waa  upon  this  very 
Ktatutory  proTlsion  that  the  court  Jnstlfled 
its  mlln The  opinion  aajn  "But  the  Ohio 
atatata,  by  the  reo^lea  It  provides,  places 
the  bank  In  a  posIUon  where  it  must  pay 
the  tax,  or  encounter  otber  evils  of  a  char- 
acter which  creates  a  right  to  avoid  them  by 
instltnting  legal  proceedings  to  ascertain  the 
extent  of  its  responsibility,  before  It  does  the 
acts  demanded  by  the  statute."  There  Is  no 
provision  In  our  statute  which  authorizes  or 
would  Justify  the  appellant  cmnpany  in  pay- 
ing this  tax  assessed  agidnst  its  Individual 
stockholders.  In  that  respect  It  Is  essentially 
a  third  party,  and  as  to  paying  or  resisting 
such  tax  is  charged  with  no  duly  and  in- 
vested with  no  right  towards  either  the  tax 
debtor  or  the  tax  creditor.  We  think  the  de- 
murrer was  properly  sustained,  and  the  order 
of  the  circuit  court  is  affirmed. 


MrOOOK  COUNTY  v.  KAMMOSS  et  at. 
(Supreme  Court  of  »outh  DakoUi.  Oct  28, 

Bdffort  of  Parent— Liabilitt  ot  Child. 

1.  Section  2612,  Comp.  Laws,  imposei  the 
doty  upon  "the  childreu  of  any  poor  pertton.  who 
ia  anable  to  maiutaln  hinuelf  by  work,  to  main- 
tain such  peraoD  to  the  extent  of  thdr  abllit?." 

2.  While  the  Btatote  prescribea  no  pro- 
cedure for  enforcing  this  duty  as  to  future  main- 
tenance, a  county  which,  under  the  direction  of 
the  hiw,  has  fundsbed  neceesariea  to  such  indi- 
gent and  belpleaB  father,  may  recover  therefor  in 
an  action  against  the  children  whose  duty  it  was 
to  fnmtsh  the  same,  and  whose  refusal  so  to  do 
made  It  necessary  for  the  county  to  furnish  such 
necessaries. 

(SyltahuB  by  the  Court.) 

Appeal  from  circuit  court,  McCook  coun- 
ty; Joseph  W,  Jones,  Judge. 

Action  by  McCook  county  against  Edward 
Kammoss  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

A.  C.  Biematskl,  for  appellants.  P.  W. 
Scanlan,  for  respondent 

KELLAM,  J.  McCook  county  brought  this 
action  to  recover  from  appellants  $100,  paid 
by  the  county  for  the  support  and  mainte- 
nance of  their  Indigent  father,  and  for  a  Judg- 
ment requiring  them  to  contribute  to  his  fu- 
ture support.  This  appeal  Is  from  an  order 
overruling  a  demurrer  to  the  complaint. 
The  groimds  of  demurrer  were:  First,  that 
plaintiff  has  not  legal  capacity  to  sue;  sec- 
ond, that  several  causes  of  action  have  been 
Improperly  united;  and,  third,  that  the  com- 
plaint does  not  state  facts  constituting  a 
cause  of  action. 

There  Is  no  merit  In  the  first  ground.  The 
statute  expressly  authorizes  a  county  to  sue 
(section  572,  Comp.  I^ws).  The  second 
ground  will  be  noticed  after  the  third  la  dis- 
posed of. 


Does  the  complaint  state  facts  sufficient  to 
constitute  a  cause  of  action  in  fevor  of  the 
county  against  the  appellants?  Section  2612 
of  the  Compiled  Laws  Is  as  follows:  "It  Is 
the  duty  of  the  father,  the  mother  and  the 
children  of  any  poor  person,  who  Is  unable 
to  maintain  himself  by  work,  to  maintain 
such  person  to  the  extent  of  their  ability." 
This  provision  innovates  the  common-law 
rule,  by  imposing  apon  children,  to  the  ex- 
tent of  their  ability,  the  duty  of  maintaining 
their  poor  and  helpless  parents.  The  stat- 
ute declares  the  duty  of  such  children  to 
support  such  parents  as  expressly  and  un- 
equivocally as  the  common  law  declares  the 
duty  of  parents  to  supimrt  their  minor  chil- 
dren. Appellants  contend  that  this  statute 
declares  only  a  moral  dhty,  for  It  provides 
no  means  for  Its  enforcement  This  may  be 
true  so  far  as  future  support  Is  concerned, 
but  the  general  law  affords  the  same  means 
for  compelling  payment  for  necessary  sup- 
port by  an  adult  child  who  disregards  this 
Imposed  duty  as  it  does  in  the  case  of  a  neg- 
lectful father.  The  duty  rests  upon  the 
child,  but.  In  consequence  of  his  neglect,  the 
statute  humanely  requires  the  county  to  pro- 
vide such  support  The  county  does  not  act 
officiously,  but  under  the  coercion  of  the  law, 
and  supplies  the  support  whl«;h  the  son  or 
daughter  was  under  obligation  to  supply. 
The  duty  to  support  being  by  law  put  upon 
the  child,  be  Is  liable  upon  the  same  prin- 
ciple tha^the  father  Is  liable  at  common  law 
for  necessary  support  furnished  to  a  desti- 
tute minor  child,  whom  it  Is  his  duty  to  pro- 
vide for.  If,  under  such  circumstances,  the 
county,  under  the  direction  of  the  law,  fur- 
nishes necessaries  to  the  indigent  and  help- 
less father,  we  think,  upon  principle,  it 
ought  to  and  may  recover  therefor  against 
the  children  whose  duty  It  was  to  furnish 
the  same,  but  who  neglected  and  refused  so 
to  do.  The  statotes  of  most  of  the  states  go 
further,  and  provide  a  procedure  by  which 
such  children  may  be  compelled  to  supply 
future  support.  Ours  does  not  Whether 
the  omission  was  an  oversight  or  deliberate 
we  do  not  know.  Our  conclusion  is  that  the 
complaint  states  facts  which  would  entitle 
the  county  to  recover  for  the  necessary  sup- 
port theretofore  furnished  the  father,  but 
we  are  unable  to  find  any  statutory  author- 
ity for  the  court  to  make  a  judgment  re- 
quiring the  defendants  to  undertake  the 
future  support  of  their  father.  For  such 
necessaries  as  it  has  already  fumisbed,  or 
for  such  as,  under  the  same  conditions.  It 
may  hereafter  furnish,  it  may  maintain  an 
action  against  the  defendants.  The  com- 
plaint stating  no  cause  of  action  for  future 
maintenance,  there  was  no  misjoinder.  The 
complaint  stating  one  good  cause  of  action, 
the  demurrer  was  properly  overruled,  and 
the  order  appealed  from  ia  affirmed.  All 
concur. 
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DEIMPSEY  T.  BILLINGHURST. 
(Sspreme  Court  of  Sooth  Dakota.    Oct  28, 

18»5.) 

AuDimn^ZiipLiBD  CoNTBACT— SorFioiBXcr  or 

EVIDBXCB. 

B.,  who  had,  upon  the  lit  day  of  ATiril, 
employed  M.  to  perfono  personal  eervice  at  en 
agreed  prfce  of  $aO  per  month  and  board,  there- 
upon entered  into  an  agreement  with,  and  by 
which  he  became  liable  to,  and  did  pay,  S.,  the 
proprietor  of  an  hotel,  for  boarding  M.  On  the 
Ist  day  of  the  following  September^  D.  bought 
the  biuineBS  of  S.,  and,  without  notifyiug  B.  of 
the  change,  furniahed  board  to  M.  for  more  than 
two  months  thereafter.  In  the  nbfience  of  any- 
thing to  Bbow  that  B.  knew  that  D.  was  board- 
ing M.,  or  that  he  would  be  called  upon  to  pnj 
therefor,  it  is  kcid,  in  an  action  by  D.  against 
B.  to  recover  the  reaeonable  value  of  M/s  board, 
that  no  Implied  agg^ment  or  privity  of  con- 
tract existed  between  the  parties  to  the'  suit, 
and  that  the  original  agreement  bet\veen  B. 
and  S.  was  not  made  for  the  benefit  of  D, 
(Syllabus  by  the  Court) 

Appeal  from  clroilt  court,  Spink  county;  A. 
W.  Campbell,  Judge. 

Action  by  S.  E.  Dempaey  against  W.  8. 
BilllngbarBt.  Plaintiff  had  judgment,  and  de- 
fendant appeals.  Reversed. 

D.  W.  P(dndexter,  for  appellant.  Sterling 
A  Morris,  for  respondent 

F'UUiER,  J.  For  8  cause  of  action  against 
the  dcfcutliint.  the  complaint  in  this  case 
states  that  plaintiff,  a  keeper  of  an  hotel,  fur- 
nished bcaid  and  lodging  to  one  j^artln,  an 
employe  of  the  defendant,  for  a  period  of 
nine  weeks,  at  the  special  Instance  and  re- 
quest of  the  latter,  and  that  the  said  board 
and  lodging  are  reasonably  worth  the  sura  of 
$36,  no  part  of  which  has  been  paid.  Defend- 
ant, by  his  answer,  alleged  a  nonjoinder  of 
parties  defendant,  and  denied  that  he  ever 
requested  plaintiff  to  provide  the  board  and 
lodging  mentioned  In  the  complaint,  or  that 
he  ever  promised  to  pay  for  the  same;  and 
further  alleges  that  on  the  1st  day  of  April, 
1832,  he  and  two  other  parties,  named  In  the 
ansn'er,  employed  Martin  for  three  months 
to  care  for  and  handle  certain  stallions  which 
they  owned  Jointly,  at  an  agreed  price  of  $30 
per  month  and  board,  and  that  Martin  has 
received  the  same  In  full  from  the  defend- 
ants. The  case  was  tried  to  the  court  on  the 
pleadings  without  amendment  and  without  a 
Jui7.  and  resulted  In  a  verdict  for  the  plain- 
tiff, fnim  which,  and  from  an  order  over- 
riding a  motion  for  a  new  trial,  defendant  ap- 
peals. Our  view  of  the  case  as  to  Its  subject- 
matter  renders  It  unnecessary  to  consider  the 
alleged  defect  In  parties  defendant. 

The  facts  shown  by  the  undisputed  evidence 
and  as  found  by  the  court  are.  In  substance, 
ns  follows:  The  defendant,  W.  S.  Billing- 
hurst.  C.  B.  Blllln;:hurst,  and  George  H.  Small, 
Jointly  owned  the  horses  which  Martin  con- 
tracted to  handle  at  $30  per  month  and  btmrd. 
On  the  Ist  day  of  April  the  defendant  told 
(ine  Kwnln.  an  hotel  proprietor,  to  board  Mar- 
tin, and  to  come  to  him  when  be  wanted  any 


money.  Under  this  arrangement  with  Smtn 
the  board  was  tmnisbed,  and  paid  for  by 
defendant,  until  the  1st  day  of  the  following 
September,  when  plalndfl  became  the  pro- 
prietor ot  the  hotel,  and  continued  to  board 
Martin  for  nine  successive  weeks,  wlthont 
notifying  defendant  of  the  change.  The  Judg- 
ment of  the  trial  court  Is  based  upon  the  con- 
clusirai  that  an  Implied  agreement  existed  be- 
tween the  parties  to  the  suit  whereby  appel- 
lant became  liable  to  pay  respondent  a  reagon- 
able  compensation  for  boarding  and  lodging 
said  Martin  after  Swain  ceased  to  be  the  pro- 
prietor of  the  hotel.  The  arrangement  be- 
tween Swain  and  appellant,  consummated  fol- 
ly five  months  before  respondent  began  io 
board  Martin,  and,  so  far  as  it  appears  ftom 
the  record,  more  than  seven  months  before 
appc^Qt  knew  that  Martin  was  boarding  witb 
respondent,  or  that  he  woidd  be  caUed  npon  to 
pay  therefor,  Is  not  suffldent  to  establish  an 
implied  liability  on  the  part  of  appellant,  nor 
an  obligation  entered  into  between  appdlaoi 
and  Swain  for  the  benefit  of  respondent,  a 
third  party,  and  an  unconcerned,  disinterested 
stranger  to  the  transaction.  It  Is  difficult  to 
see  how  the  contract  between  appellant  and 
Swain  conferred  any  right  upon  respondent  to 
voluntarily  assume  appellant's  obUgatkm  to 
board  Martin. 

Concerning  a  case  disclosing  repulsive  in- 
htunanlty  upon  the  part  of  a  man  who.  in 
consideration  of  a  conveyance  of  all  her  pmp- 
erty,  had  undertaken  and  agreed  to  provide 
for  the  grantor,  upon  the  refusal  of  the  prom- 
isor to  comply  with  his  contract  the  plaintiff 
had  In  emergency  supplied  her  with  the  neces- 
saries of  life,  which  constituted  the  basis  ot 
his  action  against  the  promisor,  Mr.  Keener, 
in  his  work  on  Quasi  Contracts  (at  page  3iU). 
sa^-s:  "Conceding  the  act  of  the  defendant  to 
be  almost  criminal,  the  premise  vrould  seem  to 
fall  to  stqtport  the  conclusion  that  therefore 
the  plaintiff  could  recover  against  the  defend- 
ant  The  defendant  did  not  contract  with 
plaintiff,  nor  for  his  benefit;  and,  if  he  were 
guilty  of  a  breach  of  contract,  the  cause  of 
action  arising  from  such  breach  vested  not  In 
the  plaintiff,  but  In  the  promisee."  So  Is  this 
case,  appellant.  In  consideration  of  the  sen*- 
Ices  of  Martin,  agreed  to  pay  blm  $30  per 
month  and  board,  but  he  never  contracted 
with,  for  the  benefit  of,  nor  become  tiaUe  to 
pay  anything  to,  respondent  for  boarding  said 
Martin.  It  appears  from  the  record  that  de- 
fendant claimed  that  Martin  neglected  to  take 
care  of  the  horses  as  he  had  agreed  to  dn 
and  it  is  fair  to  presume  that  appellant  wonld 
Interpose  a  counterclaim  In  an  action  by  Ma^ 
tin  to  recover  for  the  board  which  aiv^Itant 
had  agreed  with  him  to  provide,  or  be  may 
have  been  In  a  position  to  defeat  a  recoveiy 
In  an  action  by  Swain  upon  his  express  pnun- 
Ise  to  pay  for  such  Ixmrd.  The  mere  posi- 
blllty  that  a  counterclaim  or  defense  miglit 
exist  In  favor  of  the  promisor  against  the 
promisee  shows  the  Injustice  of  allowing  t 
stranger  to  force  himself  into  the  penonal  af- 
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falra  of  another  by  whlcfa  tbe  relation  of 
debtor  and  creditor  Is  created,  Tritboot  tin 
knowle^  or  consent  ot  the  latter.  In  Ice 
Go.  T.  Potter,  128  ilam.  28,  A.  contracted  with 
G.  to  nipjAy  him  vlth  lc&  Snbeequently  B. 
bought  o.*s  biisIneBS.  and,  -mtfaont  notifying 
A.  of  the  change,  continued  to  farnlsh  hbn 
with  ice  for  one  year  tiiereafter.  Tlie  court, 
In  tioldlng  iDat  B.  could  not  maintain  an  ac- 
tion for  the  falue  ot  tbe  ice  against  A.,  said: 
"There  was  no  privity  of  ccmtract  eetabltsbed 
between  the  plaintiff  and  defendant,  and 
wlthont  anch  privity  the  poesesBion  end  use 
of  the  property  will  not  enpport  an  Implied 
asHumpslt  *  *  *  A  party  has  a  right  to  se- 
lect and  determine  with  whom  tie  win  con- 
tract, and  cannot  have  another  person  thrust 
upon  him  without  his  consent  *  *  *  The 
Im^ed  assnmpelt  arises  npon  the  dealing  be^ 
tween  the  parties  to  the  action,  and  cannot 
arise  upon  the  deallngB  between  the  dtfendant 
and  the  original  contractor,  to  whitii  plaintiff 
was  not  a  party.  At  the  same  time,  the  ftict 
that  the  right  of  set-oit  against  the  original 
contractor  could  not,  under  any  drcnmstaDces, 
be  availed  of  in  an  action  brought  upon  a  ctm- 
tract  by  the  person  to  wbon  It  was  transfer- 
red, and  who  executed  It,  shows  tliat  there  is 
no  privity  between  the  parties  In  r^ud  to, 
the  subject-matter  of  the  action.  It  Is  there- 
fore Immaterial  that  defendant  had  no  claim 
In  set-off  against  C."  See,  also.  Rills  v.  Snell, 
lOi  Mass.  ITS;  Schmallng  v.  Thmnlinson  (an 
English  cue)  6  Taunt  147.  In  Savage  v.  Hc- 
Gorfcle.  17  Or.  42,  21  Fac.  444,  the  court  held 
that:  "Where  a  decree  settied  and  fixed  the 
BaUIIty  of  the  defendant  therein  to  BU[^wrt 
and  maintain  the  plaintiffs  while  they  lived, 
one  who  was  not  a  party  to  sudi  decree  can- 
not furnish  maintenance  to  the  plalntifts  with- 
out the  defendant's  request  and  compel  the 
defoidant  to  pay  the  same  directly  to  him. 
Such  person  Is  a  stranger  to  tbe  decree,  and 
not  In  privity  with  any  of  tbe  parties  to  It." 
Pressing  circumstances  nuy  exist  or  emer^ 
genclea  may  arise  Involving  public  interests, 
which  wIU  take  a  particular  case  out  of  tbe 
well-established  rule  that  no  caia  baa  a  right 
to  force  himself  npon  anotbet  as  his  creditor; 
but  this  case  Is  not  of  tiut  character.  Tbe 
Judgment  Is  therefore  reversed,  and  the  case 
renuinded  for  a  new  trial. 


STATB  ex  rd.  CITT  OP  HURON  v.  CAMP- 
BELL, Judge. 
<8upreine  Ooort  of  Sooth  Dakota.   Nor.  1, 1805.) 
Fathkht  or  City  Warrants. 
ElveiT  lawfnily  lasaed  and  valid  munici- 
pal warrant  should  be  paid  in  the  order  of  its 
rcKiRtratlon   for  payment,  although  the  same 
was  issued  in  payment  of  an  indebtedness  of  a 
prior  year. 
(Syllabus  by  the  Court.) 

Application  for  mandamus,  on  relation  of 
tbe  city  of  Huron,  against  A.  W.  Campbell. 
Judge  of  the  Fifth  Judicial  circuit  Denied. 


A.  W.  Wllmarth  and  H.  Ray  Meyers,  for 
relator.  W.  A.  Lynch  and  H.  S.  Heusen,  for 
leqiondent 

FULLER.  J.  Upon  the  relation  of  tbe 
city  of  Hunm,  this  application  for  a  per- 
emptory writ  of  mandamus  Is  to  compel 
the  Judge  of  the  Fifth  Judicial  circuit  to  va- 
cate and  sat  aside  &  temporary  restraining 
order,  granted  In  an  action  to  obtain  a  per- 
manent injunction,  and  by  which  the  relator 
and  Its  treasurer  are  restrained,  during  the 
pendency  of  said  action,  from  paying  out 
any  of  the  fimds  of  Uie  city  on  waiTants  oth- 
erwise than  warrants  against  the  stnkhig 
fund  or  special  sidewalk  fund,  except  In  the 
order  ot  their  registration,  as  the  same  Is 
shown  upon  the  recin*d8  of  said  city.  It  ap- 
pears frtnn  tbe  complajnt  In  said  action,  and 
from  the  afddavlts  used  upon  the  hearing 
of  an  order  to  show  cause  why  said  tem- 
porary restraining  order  should  not  be  grant- 
ed, that  there  Is  now  In  the  city  treunry 
about  tbe  sum  of  9S,S00  belonging  to  the  gen- 
oral  fund,  and  that  there  are  outstanding 
warrants  to  the  amount  of  98,000  drawn  up- 
on said  fund,  which  were  presented  for  pay- 
ment and  K«latratl<m  prior  to  the  Issuance 
and  registration  of  any  of  the  warrants  own- 
ed by  plaintiff,  and  that  the  treasurer  of  the 
city,  for  the  past  two  years,  lias  been  paying 
out  money  belonging  to  tbe  general  fund  fbr 
the  current  expenses  of  the  dty  during  said 
years,  without  regard  to  registration,  and 
npon  warrants  issued  and  presented  for  pay- 
ment itmg  since  the  Issuance,  presentation, 
and  registration  of  the  warrants  described  In 
the  complaint  and  that  said  treasurer  and 
other  officers  of  tbe  dty  tiireaten  to  continue 
the  payment  of  warrants  curr«itly  Issued, 
to  the  detriment  of  plaintiff,  and  without  re- 
gard to  the  time  of  registration  or  eonditicni 
of  said  fund.  The  registered  warrants  men- 
tioned in  tiie  complaint  And  of  which  plain- 
tiff Is  tbe  owner  hy  purchase  and  assignmoat, 
were  drawn  and  issued  by  the  city  ot  Hunm 
during  preceding  years  upon  its  general  fund 
for  the  current  expenses  of  lighting  said  dty, 
pursuant  to  Its  contract  with  tbe  Huron 
Electric  Light  &  Power  Company;  and, 
while  the  validity  of  said  warrants  Is  In 
dispute,  tbe  evidence  before  us.  viewed  In 
the  light  of  the  law.  Is  scarcely  sufficient  to 
overcome  the  presumption  of  validity;  and, 
for  the  purpose  of  this  proceeding  only,  they 
will  be  tr^ted  as  valid  obligations  in  de- 
termining the  question  as  to  the  right  of 
one  who  owns  a  city  warrant  issued  In  a 
prior  fiscal  year  to  have  the  same  paid  in 
the  order  of  its  registration  and  presentation 
out  of  the  specific  fund  upon  which  said 
warrant  was  drawn. 

The  charter  of  the  city  authorizes  its  coun- 
cil to  appropriate  mon^  and  provide  for  tbe 
Iiayment  of  the  expenses  and  indebtedness  of 
the  corporation,  prohibits  its  treasurer  from 
IHiylng  out  money  otherwise  than  upon  war- 
rants properly  drawn,  and  requires  him  to 
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pay  aald  wairaiitB  In  the  order  In  wbicta  tbey 
are  preaented.  Article  2  of  chapter  16  of  the 
Political  Code,  relating  to  the  redemptUm  of 
warranta.  prorldes  that  an  warrants  issued 
after  Jannarr  1,  1876,  of  the  state,  a  coun- 
ty, or  an  Incorporated  or  town,  shall 
be  paid  in  the  order  of  their  presentatioi 
therefor,  and  requires  erery  state,  connty,  or 
city  treasurer  to  ke^  a  book  In  which  to 
register  for  payment,  in  the  order  of  presen- 
tation for  registration,  ev&ry  wamuit  so 
presented,  and  to  Indorse  upon  aald  warrant, 
over  his  official  signature,  "Registered  for 
payment,"  together  with  tbe  date  thereof, 
and  to  keep  In  said  book  an  orderly  and  ac- 
curate account  of  the  number,  date,  and 
amount  of  each  Trarrant,  the  particular  fund 
upon  which  the  same  Is  drawn,  the  date  of 
presentatioi.  the  address  ct  the  peawm  In 
whose  name  tbe  wamnt  is  r^^stered,  and 
the  date  of  payment  and  amount  thereof, 
including  Interest.  As  soon  as  a  suffltAmt 
amount  of  money  has  been  collected  into  a 
particular  fund  to  pay  a  warrant  drawn  upon 
said  fund  In  tbe  order  of  its  reglstratton,  be 
shall  notify  and  pay  over  to  tbe  party  hold* 
lug  such  warrant  the  amount  thereof  when 
called  for;  and  at  the  close  of  each  year. 
In  case  the  amount  of  mon^  recetred  Into 
each  fund  is  Insufficient  to  pay  all  warrants 
drawn  thereon,  he  «haU  dose  the  account, 
and  carry  the  amount  forward  to  the  en- 
suing yew.  The  cashbook  and  reglstw  of 
every  treasurer  shall  be  at  all  times  oipen  to 
the  Inspection  of  any  person  in  whose  name 
any  warrant  Is  registered  and  unpaid;  and, 
If  a  treasurer  fiUIs  to  pay  a  warrant  In  ttie 
order  of  Ite  r^lstratliHi,  he  Is  made  dyllly 
liable  upon  his  <dteial  bond  to  each  and 
every  peraon  the  pigment  of  whose  warrant 
Is  thereby  postponed.  Oomp.  Laws,  H  1671- 
1679,  Inclusive.  As  the  effect  of  this  law  Is 
to  keep  the  public  revenue  In  the  particular 
fund  to  which  it  belongs,  and  to  prevent  any 
diversion  at  the  same  or  application  thereof 
to  a  purpose  other  than  that  for  which  the 
money  was  raised  by  taxation,  loan,  or  as- 
sessment, we  find  ite  various  provisions  In 
perfect  harmony  with  section  2  of  article  10 
of  the  constitution  of  this  state.  In  contem- 
plation of  the  financial  requlremente  of 
newly  organised  or  Incorporated  counties, 
towns,  or  cities,  before  nioney  with  which 
to  pay  current  expenses  can  be  realised 
through  the  ordinary  channels  of  assessment 
and  taxation,  and  for  the  purpose  of  en- 
haudng  the  credit  of  such  recent  organlssr 
tlons,  as  well  as  others,  by  enabling  holders 
of  warrants  upon  any  legally  constituted 
fund  thereof  to  ascertain  approximately  its 
present  cash  value  and  time  of  payment  from 
books  thrown  open  for  their  inspection,  and 
to  prevent  a  multitude  of  suite  growing  out 
of  an  Inequlteble  and  unjust  discrimination 
as  to  the  time  of  payment  by  disbursing  of- 
ficers, the  legislature  has  required  the  treas- 
urer to  accurately  keep  a  daily  account  with 
eacb  fund,  and  to  set  apart,  as  soon  as  re* 


ceived,  nioney  with  which  to  p^  a  wamuit 
drawn  thereon  to  the  order  oi  ite  preseuts- 
tlon  for  registration;  and  If,  at  the  and  of 
the  year,  uuy  of  such  registered  wamnti 
remain  unpaid,  the  amount  of  each,  inrtwiipe 
Interest,  must  be  carried  forward,  and  be 
dealt  with  to  strict  compliance  with  tiie  le^ 
laUve  system,  and  be  paid  in  the  order  of  its 
registration,  as  soon  as  money  sufficient  thoe- 
for  has  been  received  to  the  credit  of  the  par 
ticular  fund  upon  which  tbe  same  was  dnwn. 
The  statute  was  enacted  to  prevmt  tbe  mis- 
chief arising  from,  and  the  hardships  occa- 
sioned 1^,  allowing  the  maximum  amount  of 
money  which  may  be  levied  and  collected  into 
a  particular  fund  for  any  one  year  to  be  dt 
j  vlded  up  Into  separate  funds,  unknown  to 
J  the  law,  snd  to  be  psld  out  Immedlatdy  tar 
the  current  expenses  ct  sneta  year  upm  war 
rante  drawn  thereon,  to  the  Indefinite  post- 
ponement or  exdnslon  of  valid  wamnts,  to 
the  credit  of  which  tiie  money  so  received 
must  be  placed  for  the  expresa  purpose  of 
paying  the  same,  without  regard  to  date,  but 
in  the  order  of  reglstrfttion.  and  when  cidled 
for  by  the  owner  thereof.  While  the  Ideatte- 
al  question  was  not  pres«ited  to  this  court 
In  the  case  of  Town-Lot  Go.  t.  Lane,  62  K. 
W.  982,  the  Innate  prindple  here  involved 
could  not  well  be  divorced  therefrom,  and 
the  reasoning  of  that  opinion  is  amicable  to 
the  case  now  before  us.  The  temporary  re- 
straining order  sought  to  be  vacated  and  set 
aside  by  the  mandate  of  this  court  only  pre- 
vente  the  relator  from  paying  out  of  Itt  gen- 
eral fund,  otherwise  than  upmi  valid  wsi^ 
rante  drawn  thereon  in  the  ordw  of  th^ 
registration.  See  Reynolds  v,  Norman,  114 
Mo.  S09.  21  S.  W.  846. 

Of  course,  this  court  will  not  be  under 
stood  as  passing  upon  the  validity  of  any  of 
the  warranto  referred  to  by  either  party  to 
this  controversy.  It  Is  only  valid  warrants 
that  are  to  be  paid  In  the  order  of  thdr  pres- 
entetlon  and  registration,  and  we  only  is- 
Uend  to  declare  generally  what  we  wSet- 
stand  to  be  the  rule  of  the  statute  with  ref- 
erence to  the  presentation,  registration,  and 
payment  of  valid  municipal  warrants.  As 
the  ord«r  complained  of  In  no  manner  Inter 
feres  with  any  act  of  tbe  dty  or  ita  oflScen 
within  the  statutory  rule,  we  dedlne  to  dli- 
tnrb  the  same.  Hie  application  for  a  per 
emptory  writ  of  mandamu  is  denied. 


MORROW  v.  BOARD  OF  EDDCATTON  OF 
CITY  OF  CHAMBERLAIN. 
(Sopreme  Conn  of  Sontb  Dakota.  Oct  28, 

1895.) 

CoITTH&OTS  —  lUPLIBD  SrtPUL&TIOXe  —  RSOOTIST 
OH  QOANTQM  HBBDIT. 

1.  In  the  absence  of  anything  to  tbe  con- 
trary. Incidental  itlpnlationa  ueceasacT  to  ctrry 
a  coutiBct  into  effect,  or  make  It  reasonable,  or 
conformable  to  naaice,  are  hiqdied  tberefrom- 
Comp.  Laws,  U  8570,  3571. 

2.  Under  a  complaint  based  upon  and  il- 
lei^  a  full  compliance  with  the  terms  of  as  n 
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pran  contract,  a  partj  plain  tiff,  who  hoi  material- 
ly Tlolated  itB  provUrions,  ca&DOt,  In  tbe  absence 
of  evidence  admitted  without  objectioD  u»  to  the 
reewitiable  vahie  of  a  partial  performance  recov- 
er upon  qiuiDtam  mernit. 
(Syllabtu  b7  the  Court) 

Appeal  from  circuit  court,  Bruie  county ;  D. 
Haney,  Judga 

Action  by  Jeannette  K.  Morrow  against  the 
board  of  education  of  the  ctty  of  Chamber- 
lain. Defendant  had  judsment,  and  plain- 
tiff appeals.  Afllrmed. 

Morrow  &  Wright,  for  appellant  John  D. 
Blvera,  for  reapondent 

■ 

FULLEB,  3.  Baaed  upon  an  expreas  con- 
tract, and  under  an  arerment  of  full  com- 
pliance therewith  apon  her  part,  this  action 
la  brooght  1^  a  pnbUc  achool  teacher  i^alnst 
a  board  of  education  to  lecover  the  balance 
claimed  to  be  due  thereunder,  at  940  per 
month,  from  the  18th  day  of  September, 
1883,  to  the  13th  day  of  April,  18M,  together 
with  $80  which  It  la  alleged  would  have  be- 
oome  due  under  aald  contract  bad  not  de- 
fendant wrongfully  and  unjustifiably  dis- 
charged and  dismissed  plaintiff  from  the 
schools.  In  violation  of  the  terms  of  said  con- 
tract The  case  was  tried  to  the  court  with- 
out a  jury,  and  it  was  ctmceded  that  on  the 
IStb  day  of  September,  1888,  plaintiff  en- 
tered upon  her  duties  under  a  written  con- 
tract to  teach  for  nine  saccesslTe  months, 
as  asristant  principal  in  the  bUch  school  de- 
partment of  the  public  schools  of  the  city  of 
Chamba*li^  at  a  stipulated  salary  of  $40 
per  month;  the  right  being  expressly  re- 
aerred  to  cancel  the  contract  at  the  end  of 
any  scliool  month,  should  plaintiff  prove  in^ 
efficient  in  the  opinion  of  the  board  of  ed- 
ucation, and  it  is  admitted  in  the  answer 
that  she  continued  to  porform  her  duties 
faithfully,  as  assistant  principal,  under  said 
contract  until  the  aofb  day  of  January. 
when,  It  la  alleged,  among  otho-  things,  that 
plaintiff,  without  cause,  declined  to  further 
Instruct  the  Classes  and  conduct  the  recita- 
tions assigned  to  her  by  the  principal  of  said 
high  school,  and  failed  and  refused  to  fur^ 
ther  comply  with  the  conditions  of  her  con- 
tract Defendant  denied  that  It  waa  Indeb^ 
ed  to  plaintiff  In  any  sum  whatever.  Plain- 
tiff has  rectived  $100  for  services  performed 
under  the  contract  and  the  court  found  as 
a  fact  that  she  had  been  fully  paid  up  to  the 
time  wh^  without  Justlflable  cause,  she  de- 
clined to  further  perform  her  duties  under 
the  contract  Upon  carefully  prepared  find- 
ings of  fact  and  conclusions  of  law.  Judg- 
ment for  costs  against  the  plaintiff,  and  in 
favor  of  the  defendant  was  entered,  kdA 
plaintiff  appeals. 

It  is  clear  from  the  evidence,  and  the 
court  In  effect  found,  that  during  the  entire 
school  yefir  of  1892-83,  plaintiff,  in  the  ca- 
pacity of  assistant  principal,  taught  several 
classes  and  all  branches  in  the  high  school 
course  at  atudy  assigned  to  her  by  the  prin- 


cipal of  the  school,  and  so  eontlnned  to  teaeb 
under  the  contract  In  suit  until  the  28th  day 
of  January.  1881,  when  a  change  In  the  prta- 
dpalshlp  of  tiie  seboiri  occurred,  and  It  be- 
came  necessary  and  essential  to  the  welfare 
of  the  school,  for  the  new  principal  to  make 
a  reasidgnment  of  the  work;  that  by  the 
proposed  arrangement,  plaintiff  retained  but 
one  of  the  classes  she  had  formerly  taught 
and  other  classes  of  an  equal  number,  pursu- 
ing branches  selected  from  the  adopted  cur- 
riculum, and  which  required  an  apendlturs 
of  the  same  length  of  Ume  and  degree  of 
ablll^  on  the  part  of  tiie  teacher,  were  sub- 
stituted and  aasigDed  by  the  principal  of  the 
school  to  her  usistant  the  plaintiff  herein, 
who,  wltbout  JnstUlable  cause,  rerused.  and 
at  all  times  thoeaf  ter  neglected,  to  teach  all 
but  one  of  the  eight  branches  tbias  deslg* 
nated,  and  consequently  declined  to  devote 
to  the  school,  and  the  Instruction  of  pupils, 
but  three-fourths  of  an  hour  each  day.  It 
«1bo  appears  from  the  undisputed  evidence 
that  plaintiff's  scholastic  attainments  and 
ability  as  a  dlsclpUnarian  enaUed  her  to 
teach  any  and  all  the  branches  included  In 
the  course  of  study  adopted  by  the  board 
of  education  for  the  high-school  deparimoit 
and  that  her  sole  reason  for  refusing  to  take 
the  classes  assigned  to  her  by  the  principal, 
and  which  diffwent  members  of  the  board 
frequently  endeav(u«d  to  persuade  her  to 
teach,  was  that  under  her  contract  neither 
the  board  of  educatlim  nor  the  principal  of 
the  school  bad  powor  to  modify  or  change 
the  assignment  made  by  a  former  principal 
ot  the  schools.  In  construing  the  contract 
in  the  light  of  the  undisputed  evidence^  the 
court  was  Justified  in  finding  that  it  was  the 
Intentifui  of  the  parties  that  plaintiff,  as  the 
assistant  principal,  should  teach  such  class- 
es, and  perform  such  duties,  within  the 
scope  of  her  employment,  as  the  principal 
of  the  school  might  reasonably  assign  or 
dhrect  and  that  plaintiff  had  willfully,  and 
without  jnstiflable  cause,  failed  and  bablto* 
ally  refused  to  perform  her  obligation  there- 
under from  tbe  28th  day  of  January,  1884, 
untU  the  6th  day  of  April  following,  when, 
by  resolution  ot  the  board,  a  vacancy  was 
declared  to  exist,  and  plaintiff  no  longer  pre- 
tended to  occupy  the  position. 

Plalntitrs  action  was  based  upon  an  ex- 
press contract  which  she  had  neither  per- 
formed, nor  expressed  a  willingness  to  per- 
form, according  to  Its  terms.  ,  In  fact  she 
undertook  to  devote  to  the  school,  under  di- 
rection of  the  principal  thereof  and  tbe 
board  of  education,  six  hours  of  each  school 
day,  and  the  undisputed  evidence  shows  that 
she  refused,  without  Justifiable  cause,  to 
teach  but  one  class  dally,  which  required 
but  45  minutes  of  her  time.  In  order  to  re- 
cover upon  an  express  contract  under  an  al< 
legation  of  full  compliance  therewith,  the 
burden  was  upon  plaintiff  to  prove  a  per- 
formance, or  willingness  upon  her  part  to 
perform.   While  no  egress  stipulation  as  to 
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tlie  classes  or  brandies  of  learning  to  wUch 
plaintiff  should  devote  tasr  attention  was 
specified  In  the  written  agreement  in  order 
to  make  the  contract  reasonable,  conftHrma- 
ble  to  usage,  and  capable  of  being  carried 
into  effect,  the  law  Im^es  an.  agreement  on 
her  part  to  assist  In  the  department  during 
school  hours,  In  good  teith.  by  teaching  such 
branches,  and  1^  conducting  such  redta' 
tlons,  as  might  be  reasonably  assigned  to 
her  by  the  principal  of  the  school,  under  the 
direction  of  whom  It  was  her  duty  to  act. 
Comp.  Laws,  88  3570.  S571. 

Counsel's  contratlon  that  appellant  should 
bare  recovered  a  Judgment,  at  least  upon  a 
quantum  meruit,  for  the  time  she  remained 
in  the  scluMd,  Is  not  sust^Uiable  under  a  com- 
plaint based  upon  on  express  contract,  In 
which  a  full  performance  of  bU  conditions 
precedent  is  alleged,  and  to  which  all  evi- 
dence was  directed.  Wemli  v.  ColUns 
<Iowa)  54  N.  W.  365;  2  Bnc.  Ptac.  A  PI.  900. 
Moreover,  the  record  dlsdosee  no  facts  ot 
circumstances  that  would  even  justify  a 
speculation  or  conjecture  as  to  the  reason- 
able value  of  the  services  actually  rendered, 
or  the  probable  injury  sustained  by  the 
school  on  account  of  phttntlff's  tellure  to 
perform  her  duties  under  the  contract.  In 
addition  to  the  reasonable  custom  and  usage 
prevalUng  generally  as  to  the  duties  of  an 
assistant  principal,  and  with  reference  to 
which  the  contract  in  suit  Is  presumed  to 
have  been  made,  the  term  "amlstant  princi- 
pal," when  applied  to  the  school  work,  im- 
plies a  podtton  subordinate  to  that  of  the 
prlnclpalship  of  the  schools;  and  in  this  case 
appellant  had  taught  daring  the  prerioua 
year  In  the  same  department,  and  from  the 
organisation  thereof,  without  objection,  the 
branches  assigned  to  her  by  the  principal  of 
the  schools,  and  she  is  therefore  charged 
with  actual  notice  that  her  employment,  in 
Its  nature,  would  require  her  to  teach,  under 
the  general  supervision  of  the  principal,  such 
branches  as  might  be  reasonably  assigned 
to  her.  There  being  no  error  In  tbe  record, 
the  Judgment  ot  the  Mai  court  Is  affirmed. 


GREENLY  T.  HOPKINS. 
(Bnpnme  Court  of  Snnth  Dakota.    Not.  1, 
1883.) 

Appeal— Faildbi  to  Show  Bktrt  or  Jcdquxt 

— •DlBMIfllAU 

Appellant's  abstract  did  not  exprraalr 
state  that  the  judgment  anpeaied  from  Imd  be«>n 
entered  or  perfected  by  the  Gliog  of  the  judg- 
mcDt  roll  prior  to  the  taking  of  the  appeal. 
KespondenC^B  additional  abntrort  stated  thiit  ao 
judKineut  had  then  been  entered  or  judtnuent 
roll  filed.  The  clerk's  iiidarsement  on  the  judx- 
ment  itaelf  showed  that  it  was  entered  in  ibe 
judinnent  book  "April  ttth.  l^t!»5,"  nearly  four 
months  after  the  appeal  was  takes.  The  clerk's 
certificat-e  showed  that  at  its  date,  five  months 
subaemient  to  the  iippeal,  no  juiigmeut  roll  had 
been  filed  in  his  office.  BelOf  that  the  appeal 
should  be  dismined. 
(Syllabus  hy  the  CourL) 


Appeal  flrom  drcuit  eonrt,  Ounlbi  ceonty; 
3.  O.  Andrews,  Judge. 

Action  by  H.  B.  Qreenly  against  J<An  U. 
Hopkins.   Judgment   for  dtfendant,  and 

plaintiff  appeals.  Dismissed. 

Bennett  &  Sheldon,  for  appeUant  Jobn 
C  Jenkins,  for  respondent. 

KELTjAH,  J.  mils  fas  an  appeal  from  a 
Judgment  rendered  Iqr  the  circuit  coort  (tf 
Brookings  county.  Bespondent's  motton  to 
dismiss  the  appeal  must  be  sustained.  Ap- 
pellant's abstract  shows  that  the  Judgment 
Vas  rendered  and  dated  September  25,  1896, 
and  sets  out  the  same  in  fnlL  The  abstnet 
then  recites,  "The  fbregoing  judgment  bar- 
ing been  duly  entered  in  said  court  on  the 
lath  day  of  October,  1801.  the  plaintiff  and 
appellant  perfected  an  appeal."  etc.  The 
date  may  refer  to  the  entry  of  judgment  or 
it  may  refer  to  the  taking  of  the  app«aL 
The  notice  of  appeal  was  served.  If  at  all, 
on  the  day  named,  October  13,  1801.  Be- 
spond«it  filed  an  addltlcmal  abstract,  wUcli 
denies  that  such  Judgment  was  on  tlut  day, 
or  before  that  time,  entered  in  said  court, 
or  that  it  or  any  Judgment  In  said  action 
has  ever  yet  been  entered,  or  that  any  Jo^ 
ment  roll  has  been  filed  therein.  If  the  re- 
cital of  appelkut's  abstract  sbonld  be  so 
read  as  to  make  the  denials  of  respondent's 
additional  abstract  raise  an  Issue  of  fact, 
we  perhaps  should  be  at  liberty  to  go  to  the 
original  papers  for  a  settlement  of  such  dis- 
pute, though  in  Iowa,  from  which  state  oar 
rules  as  to  the  making  and  the  effect  of  ab- 
stracts are  taken,  It  Is  held  that  the  connter 
statements  of  respondent's  abstract  will  be 
taken  as  true  unless  denied  by  another  ab- 
stract of  appellant  See  2  Bnc.  Ft  &  Pnc. 
p.  317,  and  cases  there  collected.  But  treat- 
ing In  this  case  the  two  abstracts  as  pre- 
senting an  Issue  of  fact  to  be  settled  hr 
the  original  flies,  they  do  not  show  that  the 
judgment  appealed  from  was  entered  prior 
to  the  taking  of  the  appeaL  The  Judgment 
itself  shows  by  the  certificate  of  the  cleric 
Indorsed  thereon  that  It  was  filed  In  his  of- 
fice October  10,  1804.  and  recorded  In  JuAg- 
ment  Book  B  April  6,  1896.  As  the  Jnds- 
ment  book  bi  provided  by  statute  fw  the  en- 
try of  judgments,  we  conclude  that  the 
meaning  of  this  certificate  Is  that  the  Jnd^ 
ment  was  entered  In  such  Judgment  book 
on  the  6th  day  of  April.  18!B,  more  tban 
torn  months  after  the  appeal  waa  taken. 
The  certificate  of  the  c\eA  further  afllnnt- 
tlvely  shows  that  at  a  date  five  months  snb- 
sequent  to  the  taking  of  the  appeal  no  Judg- 
ment roll  had  been  filed  In  the  cleric^  of- 
fice. Section  6216  of  the  Complied  Lm 
provides  that  on  appeal  from  a  judgment 
"must  be  taken  within  two  years  after  the 
Judgment  shall  be  perfected  by  filing  the 
Judgment  rolL"  Sections  B101-A103  prorlde 
very  i>articularly  for  the  entry  of  the  Jqdg- 
ment  In  the  judgment  book,  and  for  mskbig 
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Dp  and  filing  the  judgment  roll,  and  section 
6216.  supra,  seems  to  aUow  an  appeal  to  be 
taken  only  after  the  Judgment  roll  la  filed. 
In  the  face  of  tbese  direct  statutory  pro- 
rlalona  and  the  facts  presented  by  the  rec- 
ord, we  do  not  see  how  we  can  entertain 
this  appeal.  Tlie  appeal  Is  dlamlraed  with- 
out prejudice.  All  concur. 


NARREGANG  t.  MUSCATINE  MORT- 
GAGE &  TRUST  GO. 

(SuprHue  Court  of  South  Dakota.    Not.  9, 

Attachubnt  —  ImoFrioiENT  Affidatit  —  Disso- 
lution. 

Ad  attachment  in  an  action  to  recover 
damages  for  breach  of  contract  to  conr^  real 
estate,  that  has  been  issued  upon  an  affidavit 
which  failfc  to  enntnerate  any  of  the  acta  or  omis- 
aions  constituting  actionable  detriment,  nnder 
section  45S6  of  the  Compiled  Laws,  and  which 
stntos  no  ground  for  damages  ascertained  or  as- 
certainable by  reference  to  the  contract,  or  from 
which  the  court  can  definite);  determine,  hj  any 
fixed  rule  of  law  or  measure  of  damages,  the 
amount  which  plaintiff  is  entitled  to  recover, 
should  be,  on  motion,  vacated  and  discharged. 
Coats  V.  Arthur  (S.  D.)  S8  N.  W.  675.  Kelhim, 
J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  drcult  court,  Brown  county; 
A.  W.  Campbell.  Judge. 

Action  by  Spencer  W.  Nanegang  against 
the  Muscatine  Mortgage  &  Trust  Company. 
Judgment  for  plalntltT.  Defendant  appeals. 
Reversed. 

W.  F.  Mason,  for  appellant  Gbas.  M.  Ste- 
vens, for  respondent 

FULLER,  J.  This  appeal  is  fr<»n  an  order 
overruling  a  motion  to  dissolve  an  attach- 
ment issued  in  an  action  by  plaintiff  against 
defendant,  a  nonresident  corpOTation,  to  re- 
cover ?2,000  damages,  claimed  to  have  been 
sustained  by  reascm  of  a  failure  upon  the 
part  of  defendant  to  convey  to  plaintiff  cer- 
tain real  estate,  at  an  agreed  price  of  ¥3,200. 
Omitting  formal  parts,  the  affidavit  for  an  at- 
tachment is  as  follows:  "This  actiw  is  tor 
the  recovery  of  money  <Mily,  by  the  above- 
named  plaintiff  against  the  above-named  de- 
fendant; that  a  cause  of  action  exists  In  fa- 
vor of  said  plaintiff  against  said  defendant 
for  which  said  action  is  commenced,  or  about 
to  be.  and  that  the  amount  of  the  plalntiiTs 
claim  In  said  action  is  $2,000,  and  interest 
from  the  IStfa  day  of  January,  18M,  over  and 
above  discounts  and  aet-offs,  and  that  the 
grounds  of  said  claim  and  cause  of  action  are 
as  follows:  Tliat  on  the  15th  day  of  Janu- 
ary, 18M,  the  plaintiff  and  the  defendant  en- 
tered Into  a  contract  in  writing,  by  which 
the  defendant  agreed  to  convey  to  the  plain- 
tiff by  deed  the  following  real  estate  [here 
ftHlows  description  of  land],  for  the  agreed 
price  of  $8,200;  and  that  said  defendant  has 
wholly  failed,  and  sUIl  Calls  and  refuses,  to 


comply  with  the  terms  of  said  contract,  by 
conveying  said  premises  to  the  plaintiff.  aC' 
cording  to  the  terms  of  the  said  contract, 
though  the  plaintiff  has  at  all  times  been, 
and  still  is,  ready  and  willing  to  comply  with 
the  terms  of  said  contract  on  his  part,  and 
tbat  the  plaintiff  has  been  damaged  thereby 
In  the  sum  of  $2,000." 

The  measure  of  damages  applicable  to  cases 
like  the  present  Is  fixed  by  section  45S(}  of 
the  Compiled  Laws,  which  provides  that 
**the  detriment  caused  by  the  breach  of  an 
agreement  to  convey  an  estate  In  real  prop- 
erty, Is  denned  to  be  the  price  paid,  and  the 
expenses  properly  Incurred  In  examlnlDg  the 
title  and  preparing  the  necessary  papers, 
with  interest  thereon;  but  adding  thereto,  In 
case  of  bad  faith,  the  difference  between  the 
price  agreed  to  be  paid,  and  tbe  value  of  the 
estate  agreed  to  be  conveyed,  at  the  time  of 
the  breach,  and  the  expenses  pnH>erly  In- 
curred in  preparing  to  enter  upon  the  land." 
It  Is  nowhere  claimed  that  respondent  ever 
prepared  to  enter  upon  tbe  land,  or  that  he 
has  paid  any  part  of  tbe  purchase  price 
agreed  upon,  nor  does  it  appear  from  tbe  af- 
fidavit tbat  he  bos  sustained  any  injury,  or 
Incurred  any  expense,  In  connection  with  the 
transaction.  There  Is  neither  an  allegation 
as  to  l>ad  faith  on  the  part  of  appellant  nor 
a  stat«nent  as  to  the  value  of  the  real  estate 
Involved,  at  the  time  the  alleged  breach  of 
the  contract  occurred.  The  grounds  upon 
which  the  claim  is  based  are  not  stated  as 
required  by  statute,  and  the  amount  thereof 
cannot  be  ascertained  by  any  method  of  com- 
putation or  measure  of  damages  suggested 
by  the  contract,  or  Intimated  by  tbe  recitals 
of  tbe  affidavit  Assuming  every  fact  stated 
in  tbe  affidavit  to  be  true,  ^cept  affiant's 
opinion  tbat  he  has  suffered  $2,000  damages, 
yet  tbere  is  nothing  to  Justify  an  inference 
or  speculation  as  to  the  specific  grounds  of 
his  claim,  or  the  amount  fw  which  he  should 
liave  judgment 

Although  the  views  of  the  different  mem- 
bers of  this  court  were  not  in  compl  'e  har- 
mony in  Coats  V.  Arthur  (S.  D.)  58  N.  W.  075, 
the  section  of  our  statute  upon  which  tbis  at- 
tachment was  based  was  construed,  after  a 
critical  examination,  to  Include  all  actions 
arising  on  contract  for  the  recovery  of  mon- 
ey only,  where  tbe  court  may  definitely  de- 
termine from  the  contract  the  amount  which 
plaintiff  is  entitled  to  recover,  and  to  ex- 
clude from  the  operation  of  the  statute  all 
cases  where  tbe  amount  of  the  claim,  in  cose 
of  a  recovery,  can  be  ascertained  by  no 
known  or  fixed  rule  of  law,  but  must  be  de- 
termined by  a  court  or  jury.  Governed  by 
the  reasoning  of  tbe  opinions  of  a  majority 
of  the  court  In  tbat  case,  and  applying  the 
rule  therein  announced  to  the  case  l^ore  us, 
we  are  clearly  of  the  opinion  tbat  tbe  mo- 
tion to  dlnolve  the  attachment  should  have 
been  sustained.  This  view  renders  unneces- 
sary any  conslderatiott  of  other  questions 
specified  la  app^l&Bt'a  motion  to  vacate  and 
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dlichuge  the  attachment  Ttn  orda  appeal- 
ed from  la  rera-sed. 

EBLIiAU,  J.  I  dlBBoit  m  tha  gronnda 
stated  in  my  ophilcm  hi  Coats  t.  Arthur  (8. 
D.)  S8  N.  W.  OT6.  It  seema  to  me  that  the 
rule  of  the  foregoing  opinion  denies  general- 
ly an  attachment  In  erery  quantum  meruit 
case,  and  In  moet  actkns  on  Implied  con- 
tracts, for.  very  rarely.  In  such  case,  can  tlie 
court  "definitely  determhie  from  the  contract 
the  amount  which  the  idaintlff  is  entitled  to 
recover."  I  cannot  persuade  myself  that 
such  Is  the  meaning  or  Intent  of  our  attach- 
ment law. 


PIRIB  et  al.  t.  BERG  et  aL 
(Supreme  Co  art  of  South  Dakota.  Nor.  11^ 

DiBCBAKoa  or  Attachhbnt— Obdbb  to  Show 

CaUSB— CONTIKUANOX. 

1.  Section  531!5  of  the  Commled  LawB,  as 
amended  by  chapter  70,  Laws  1893,  authorizes 
a  court  or  judge  to  prescribe,  by  order  to  show 
cause,  a  shorter  time  than  six  days  between 
the  notice  and  bearing  of  a  motion  to  racata  an 
attaohment. 

2.  It  Is  not  error  to  deny  an  application  for 
an  order  based  upon  subdirieion  6  of  section  5324 
of  the  Compiled  Lairs,  eompeUiog  pereons  to  at- 
tend before  a  referee  appointed  for  that  purpose, 
and  make  affidavits  to  be  used  in  resisting  a  mo- 
tion to  discharge  an  attachment,  where  it  neitber 
appears  that  such  penona  have  refuted  to  make 
affadavlts.  nor  that  they  posMSs  any  knowledge  of 
material  facts. 

S.  The  facts  set  out  in  the  affidavit  for  an 
attachment  being  practically  nusupiwrted,  and 
Rpedfically  denied  by  the  attachmmt  debtors,  the 
proof  before  the  court  was  suffident  to  justify  am 
order  vacating  the  attachment 

4.  The  musa]  of  the  court  to  grant  appd- 
lants  further  time- in  which  to  procure  affidavits 
in  support  of  the  attachment,  tbongb  not  in  har- 
mony with  the  usual  and  better  practice,  is  held, 
under  the  drcumatances  of  t^is  case,  not  suffi- 
cient to  require  a  reverfaL 
(SylUbos  by  the  Court) 

Appeal  from  circuit  court,  Ulnnehaba 
county;  Joseph  W.  Jones,  Judge. 

Action  by  John  T.  Plrie  and  others  agalnat 
L.  B.  Berg  and  W.  H.  Opperud.  From  an 
order  dissolving  the  attachment,  plaintiffs 
appeal.  Affirmed. 

DaviB,  I^ou  &  Gates  and  Joe  Kirby,  for 
appellants.  Aikens,  Bailey  ft  Voorhees,  for 
respondents. 

FULI^R.  3.  This  appeal  Is  from  an  or- 
der dissolving  an  attachment  Issued  In  an 
action  by  plaintiffs  against  d^oidants,  to 
recoTcr  upon  acoinnt  of  goods,  wares,  and 
merchandise  wlA  by-  pli^tiffa  to  defendants 
at  a  price  named  and  agreed  nptm;  and  the 
Btatntory  gronuds  for  an  attachment  relied 
upon  by  appellants  are  recited  In  the  siBda- 
Tlt  upon  which  the  writ  Issned,  as  follows: 
"That  the  defendants  have  assigned,  dis- 
posed of,  and  secreted,  and  are  about  to 
assign,  dispose  of,  and  secrete,  their  prop- 
ertr,  with  intent  to  deftand  their  creditors. 


and  with  the  fraudulent  intent  to  ehiat  and 
defraud  their  <»edltOTB  and  to  hinder  sad  de- 
lay them  In  the  collection  of  their  debt" 
On  the  21at  day  of  August  respondentia 
property,  craalsttaig  of  a  atock  of  merebin- 
dlse,  was  attached,  and  the  boildlng  In  wtdeb 
the  same  was  kept  for  the  puzpoee  at  rettdl 
trade  was  closed  and  taken  into  the  posses- 
alon  of  the  attaching  (^cer.  Six  days  later 
an  order  to  show  cause  why  the  attachment 
abonld  not  he  vacated,  made  returnable  three 
days  thereafter,  was  obtained  and  wermi 
upon  counsel  for  app^lanta,  together  iritb 
aftldavlts  in  which  each  and  every  ground 
mentioned  In  the'  affidavit  fur  an  atlacb- 
ment  was  apef^cally  traversed,  and  npcm 
wtdch  respondenta  relied  ft>r  a  diadiarge  of 
the  attacbment  At  the  time  of  the  hewing, 
and  ai^renUy  after  respondents*  afBdavIt 
had  been  read  and  submitted  to  the  court, 
one  of  appellants*  attorneys  made  and  snb- 
mitted  an  alBdavit  In  support  of  the  attach- 
ment and  for  a  continuance.  In  which  be 
stated  In  substance:  That  appellants'  cred- 
it man,  who  made  the  affidavit  for  the  at- 
tachment, had  been  Informed  that  respond- 
ents were  secreting,  disposing  and  cart- 
ing away  their  stock  of  goods,  and  that  ther 
were  about  to  sell  and  warej  said  prop- 
erty. "That  the  defendant  Berg  bad  made 
or  waa  about  to  make  a  transfer  of  Us  la- 
terest  in  said  property  to  the  defendant 
W.  H.  Opperud  or  some  otb&e  pmon;  and 
affiant  la  further  informed  and  believes  that 
the  defendants,  within  a  period  of  not  man 
than  two  weeks,  made  or  was  about  to  make 
a  mortgage  to  a  certain  firm  In  St  IxntK  to 
whom  they  were  indebted,  to  secure  said 
Indebtedness;  and  affiant  Is  farther  infonaed 
and  believes  tlmt  the  dtfoidants  hare  re- 
cently threatened  and  have  been  about  to 
make  an  assls^msnt  for  the  bencdK  ot  thefr 
■  creditors.**  Hut  It  would  be  neonsary  to 
obtain  another  affidavit  from  said  credit 
man,  John  H.  Klatner,  abowtng  man  ttOj 
the  source  of  Us  information,  and  that  ttie 
whereabouts  of  sold  John  H.  Kiatner  woe 
unknown  to  affiant  That  affiant  bdleved 
that  the  railway  station  agent  at  the  town 
of  Davis,  where  reapondents  had  been  en- 
gaged In  buBlnees,  and  other  persons,  were 
In  possession  of  certain  Information  In  rria- 
tlon  to  the  carrying  off  and  disposition  of 
goods  by  resjmndMits,  but  that  affiuit  conU 
get  no  information  from  them.  That  he  be- 
lieved that  if  the  bearing  of  the  moUon  wm 
postponed  to  a  day  not  less  than  15  diQv 
heaee,  and  on  order  of  the  eourt  granted, 
compelling  said  statlra  agent  and  a  Ur. 
Lingo  to  give  affidavits,  much  Information 
In  the  premises  could  be  obtained,  and  that 
it  would  be  imposdble  to  obtain  tbe  afll- 
davltB  of  John  BL  Kiatner  and  other  afl- 
davits  with  which  to  resist  the  motKm  to 
dissolve  tbe  attachment  Inside  of  US  da;a 
An  application  based  upon  tills  affidavit  (W 
a  postponement  of  the  hearing  for  not  less 
than  15  days,  and  for  an  order  requiring  tbe 


Digitized  by  Google 


S.  D.) 


FIRIE  o.  BEBQ. 


1131 


'  sUtkm  agent  and  Mr.  Ungo  to  make  afflda- 
TltB  of  sU  facta  known  to  them  In  relation  to 
tbe  matter,  appears  to  have  been  denied, 
and  tbe  attachment  was  diacbarged.  It  Is 
very  evident,  if  the  uncontroverted  showing 
made  by  respondents  npon  the  return  of  the 
order  to  show  cause  Is  worthy  of  belief,  that 
no  ground  for  an  attachment  existed;  and 
it  is  equally  clear  from  the  affidavits  that 
the  particular  acts  mentioned  In  the  affida- 
vit of  appellants'  connsel  were  entirely  cod- 
Hlstent  with  a  disposition  upon  their  part 
to  deal  honestly  and  In  an  equitable  manner 
with  all  their  creditors.  There  are  but  two 
qnestknui  requiring  consideration,  namely, 
did  the  court  abuae  Its  discretion  In  granting 
an  order  to  show  cause  why  tbe  attachment 
should  not  be  dissolved,  returnable  three 
days  thereafter,  and  In  refusing  to  postpone 
the  hearing  upon  the  aflldaTlt  of  appellants' 
attorney? 

Section  5S26,  as  amended  by  chapter  70, 
Laws  ISdS,  provides  that,  "when  notice  of 
motion  la  necessary.  It  must  be  served  six  days 
before  the  time  appointed  for  the  hearing,  but 
the  court  or  Judge  may,  by  order  to  show  cause 
prescribe  a  shorter  time.  *  •  • "  This  sec- 
ti<»i  clearly  authorizes  a  court  or  Judge  to 
shorten  the  time  between  the  notice  and  h^i^ 
ing  of  a  moUon  by  an  order  to  show  cause. 
The  affidavits  presented  to  the  court  as  a  baste 
for  an  order  to  show  cause,  which  were  duly 
served  therewith  upon  anp^ota*  counsel  three 
days  before  the  hearing,  upon  which  respond- 
enta  wholly  relied  tor  a  dlBsolution  of  the  at- 
tachment, were  very  full  and  specific,  antici- 
pating and  tmdlng  strongly  to  rebut  every- 
thing which  appellants'  counsel  atated  in  Us 
affidavit  that  he  believed  that  he  would  be  able 
to  show  If  a  postponement  of  not  less  than  15 
days  were  granted,  together  with  the  order 
requiring  certain  persons  to  make  affidavits; 
and,  after  folly  traversing  the  affidavit  for  an 
attachment,  respondent  Opperod  testified  In 
effect  that  the  only  property  that  had  been 
carted  away  or  removed  in  any  manner  con- 
sisted of  a  trunk  filled  with  his  own  dishes  and 
some  sllTerware  presented  to  bis  wife  by 
friends  at  the  time  of  their  marriage;  that 
Klstner,  who  made  the  affidavit  for  an  attach- 
ment, and  on  the  day  the  property  was  seiz- 
ed, urged  him  to  secure  appellants'  claim  by  a 
chattel  mortgage  upon  this  stock  of  merchan- 
dise, and  threatened  to  immediately  cloae  up 
their  place  of  business  unless  they  would  con- 
sent to  execute  the  mortgage;  that  In  view  of 
the  rights  of  other  creditors  they  deemed  It  un- 
fair to  give  appellants  such  a  preference,  and 
declined  to  comply  with  Kistner's  demand. 
Respondent  Berg,  In  his  affidavit,  admitted 
that  they  had  been  unable  to  promptly  meet 
their  obligations  as  they  fell  due,  on  account  of 
a  failure  of  crops  during  tbe  year  1S94  and 
the  general  stringency  In  financial  matters, 
specifically  denied  the  allegations  of  appel- 
lants' affidavit  for  an  attachment,  and  corrob- 
orated the  affidavit  of  Opperud  as  to  tbe  threat 
of  Klstner  to  close  up  the  hudness  unless  they 
would  give  him  a  mortgage  on  the  stock;  that 


on  the  14th  day  of  August,  aevm  days  prior 
to  the  levy  of  the  attachment,  he  went  with 
his  wife  and  child  to  occupy  temporarttyaplece 
of  land  in  Charles  Mix  county,  filed  upon  under 
the  United  States  land  laws,  and  took  with 
him,  from  this  stock  of  merchandise,  supplies, 
the  value  of  which  did  not  exceed  92.50,  and 
which  was  tbe  sum  total  of  all  goods  removed 
from  said  store,  except  what  had  been  sold  In 
the  usual  course  of  retail  trade.  Appellants 
knew  that,  as  a  matter  of  strict  l^al  right,  re- 
spondents could  move  to  vacate  the  attach- 
ment; and,  from  what  they  had  learned  of 
their  disposition  to  protect  alike  the  Intereste 
of  all  their  creditors,  they  ought  to  have  ex- 
pected an  effort  to  be  made  to  set  this  attach- 
I  ment  aside.  Furthermore,  from  the  time  re- 
1  spondents'  affidavits  were  seiTed  upon  them 
I  to  the  date  <^  the  hearing,  they  are  charged 
with  a  knowledge  that  tbe  attachment  would 
be  dissolved  unless  they  furnished  proof  In  snp- 
port  of  the  affidavit  for  an  attachment.  Wy- 
man  v.  Wllmarth,  1  8.  D.  172,  46  N.  W.  190. 

As  Klstner  appears  to  have  been  connected 
with  the  credit  department  of  api^ellants,  a 
wholesale  mercantile  firm  located  In  one  of  the 
great  trade  centers  of  the  country,  It  is  fair  to 
presume,  in  tbe  absence  of  anything  to  the 
contiaty,  that  his  whereabouts  could  have  been 
readily  ascertained;  and  as  there  was  nothing 
before  the  court  to  intimate  that  any  effort  in 
that  direction  bad  been  made,  or  that  If  pres- 
ent he  would  be  able  to  do  more  than  to  state 
the  source  of  the  Information  and  belief  upon 
which  he  had.  In  positive  terms,  made  the 
affidavit  upon  which  the  attachment  Issned, 
and  for  the  further  reason  that  It  was  stated 
substantially  In  tbe  affidavit  of  counsel  for 
appellants  that  tbe  postponement  for  less  than 
15  days  would  be  without  avail,  we  are  dis- 
posed to  believe  that  the  trial  court  neither 
abused  its  discretion  lo  declining  to  continue 
the  heating  for  fifteen  days,  or  In  refusing  to 
grant,  upon  the  showing  made,  an  order  com- 
pelling the  station  agent  at  Davis  and  Mr. 
Lingo,  of  that  place,  to  make  affidavits.  Sub- 
division 5  of  section  5324  of  tbe  Complied 
I^WB,  being  the  only  statutory  provision  au- 
tborMug  an  order  by  which  a  compulsory  affi- 
davit, to  be  used  on  tbe  hearing  of  a  motion, 
may  be  obtained,  is  as  follows:  "When  any 
party  Intends  to  make  or  oppose  a  motion  in 
any  court,  and  it  shall  be  necessary  for  him 
to  have  the  affidavit  of  any  person  who  shall 
have  refused  to  make  the  same,  such  coun 
may.  by  order,  appoint  a  referee  to  take  the 
affidavit  or  deposiUon  of  such  person.  Such 
person  may  be  subpcenaed  and  compelled  to  at- 
tend and  make  an  affidavit  before  such  referee, 
the  same  as  before  a  referee  to  whom  It  Is  re- 
ferred to  tiy  an  issue,  and  the  fees  of  such 
Kteree  for  such  service  shall  be  three  dolors 
per  day."  The  application  for  an  order  not 
only  omitted  to  disclose  In  the  showing  to  the 
court  the  nature  of  the  knowledge  believed  to 
be  in  the  possession  of  the  parties  named,  but 
i  It  failed  to  state  that  either  of  such  parties  had 
refused  to  make  an  affidavit.  Moreover,  the 
application  was  not  for  an  order  appointing  a 
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rettn-ee,  with  authority  to  subpcena  before  him 
i-ertain  persons  who  bad  refused  to  make  affi- 
davits coucei'nlug  facts  within  their  knowl- 
edge, nor  did  it  sumciently  appear  that  the 
p^O|^sed  witnesses  were  In  possession  of  any 
facts  nmtertal  to  the  questions  pending  before 
the  court.  The  legislature  never  Intended  to 
enact  a  statute  to  be  invoked  as  <tf  course 
whenever  a  person  desiring  to  judicially  es- 
tablish a  fact  Is  at  a  loss  to  know  just  where 
to  find  witnesses  In  possession  of  the  required 
Information.  Concerning  the  same  provision  In 
the  New  York  statute.  It  was  said  In  Fisk  t. 
Railway  Co.,  3  Abb.  Prac.  (N.  S.)  430,  that: 
"The  proper  course,  when  an  afiSdavlt  Is  de- 
sired, is  ordlnai-ily  to  draft  an  affldavlt,  and 
submit  It  to  the  witness  to  be  verified,  before 
applying  for  an  order.  A  'fishing'  examina- 
tion is  not  allowable  under  tliat  section.  An 
order  for  the  examination  can  only  be  made 
upon  proof  tliat  the  afildavit  of  the  witness  Is 
necessary,  and  to  allege  this  Involves  knowl- 
edge of  the  facts  to  which  the  witness  will  tes- 
tify." While  not  physically  present,  appellants 
were  constructively  before  the  court,  and  pre- 
sumed to  know  what  was  taking  place  in  the 
proceedings  they  had  instituted;  and  as  no  ef- 
fort Is  shown  to  have  been  made  to  secure  the 
affidavit,  or  learn  the  whereabouts  of  their  rep- 
resentative who  made  the  affidavit  for  an  at- 
tachment, we  conclude  with  some  reluctance 
that  the  refusal  of  the  court  to  continue  the 
hearing  upon  the  meager  showing  made, 
though  not  in  strict  accord  with  the  usual 
and  lietter  practice,  was  not  reversible  eiror. 
The  order  appealed  from  ts  affirmed. 

KBLLAM,  J.  While  I  do  not  vote  for  a  re- 
versal, I  should  personally  have  been  better 
satisfied  if  the  court  lielow  had  allowed  ap- 
pelhint  further  time  within  which  to  procure 
additional  affidavits,  if  he  could,  to  sustain  his 
attachment,  and  I  concur  In  ttiis  decision  only 
because  I  do  not  feel  justified  in  saying  that 
the  trial  court  misused  Its  discretion  In  refus- 
ing such  time. 


SCOTT  &.  HOLSTON  LUMBER  00.  t. 
8HARVEY,  Sheriff. 

{Supreme  Court  of  Minnesota.  Nov.  22,  18^.) 

IiOOOlSO  LtE.S— ESFOROEHBNT— SeRVICB  or  AT- 
TACBMBiTT— RsTOBy— Natr  TltlAi.. 

1.  In  an  action  to  enforce  a  Hen  on  logs  end 
timber  by  attachment,  a  return  of  the  officer 
tliat  he  served  a  copy  of  the  writ  of  attachment 
and  iuventory  thereto  attached  upon  the  sur< 
veyor  general  of  the  lumber  district,  by  hand- 
ing to  and  leaving  wHh  him  a  true  and  cor- 
rect copy  thereof,  is  insufficient  because  it 
fails  to  show  that  such  copy  was  filed  in  the 
office  of  the  surveyor  general  as  required  bj 
G«n.  SL  1894,  S  2454. 

2.  The  return  should  show  everything  nec- 
essary to  constitute  a  valid  levy. 

3.  Held,  also,  that  under  the  facts  of  the 
case  there  was  no  error  In  the  court's  refusing 
a  new  trial  on  the  ground  of  accident  and  sur- 
prise. 

(Syllabus  by  the  Court.) 


Appeal  from  district  court,  St  Louis  wmn- 
ty;  Charles  L.  Lewis,  Judge. 

Action  by  the  Scott  &  Holston  Lumber  Com- 
pany against  Paul  Sharvey,  shralff.  From  an 
order  refusing  to  allow  defendant  to  amend  Us 
answer,  be  appeals.  Affirmed. 

Tear,  Daviea  &  Bureau,  for  appeilauL  Wm. 
B.  Pbelps,  for  respondent 

MITCHELL,  J.  Action  to  recover  the  pos- 
session of  a  quantity  of  logs.  The  allegationa 
of  the  complaint  were  that  the  plaintiff  was 
the  owner  and  entitled  to  the  Immediate  posses- 
sitm  of  the  property,  and  that  the  same  was 
wrongfully  withheld  and  detained  from  it  by 
the  defendant  The  answer  was  a  general  de- 
nial. Upon  the  trial  the  defendant  for  the 
purpose  of  establishing  his  right  as  sheriff, 
to  the  possession  of  the  logs,  offered  in  evi- 
dence the  judgment  rolls  in  several  actions 
brought  by  various  plaintiffs  under  the  log 
Hen  law  of  187S  (Gen.  St  18»4.  i  2451  et  seq.) 
to  enforce  liens  for  labor  performed  In  cuttlug 
the  logs.  To  these  actions  the  plaintiff  was 
not  a  party.  The  purpose  of  the  offered  evi- 
dence was  to  prove  the  existence  of  the  Hens; 
the  judgments.  If  valid,  being  prima  facie  evt- 
deuce  of  that  fact  against  the  plaintiff,  al- 
though not  a  party  to  the  action  In  which  they 
were  rendered.  Brown  v.  Markbam  (Minn.) 
62  N.  W.  123.  The  statute  provides  that  such 
Hens  may  be  enforced  by  attachment  against 
the  logs  or  timber;  that  in  case  of  a  levy 
upon  logs  the  officer  shall  file  a  certified  copy 
of  ttie  writ  with  a  copy  of  his  return  of  lery 
indorsed  thereon,  In  the  office  of  the  sor- 
veyor  general  of  the  lumber  district  in  which 
the  suit  Is  brought,  etc.  The  return  of  the 
sheriff  upon  the  writs  of  attachnoent  in  eaofa 
of  these  cases  was  that  he  had  "served  the 
writ  of  attachment  and  lnvent(Hy  thereto  at- 
tached upon  the  surveyor  general  •  «  • 
by  handing  to  and  leaving  with  Geo.  P.  Asb, 
the  said  surveyor  geneml,  a  true  and  correct 
copy  thereof."  The  exclusion  of  these  judg- 
ment rolls  is  assigned  as  error.  While  ev^ 
reasonable  intendment  should  be  made  Id 
favor  of  the  regularity  of  his  official  acts,  yet 
the  sheriff's  return  should  state  what  he  has 
done,  and,  when  the  manner  of  doing  it  Is 
Important  It  should  be  set  forth.  It  must  af- 
firmatively show  everything  necessary  to  con- 
stitute valid  service.  In  these  proceedings  ttie 
levy  of  the  attachment  Is  the  basis  of  the 
jurisdiction  of  the  court  to  proceed  agatmt  the 
property.  Hence  the  sheriff  must  make  sot^ 
a  return  as,  under  the  statute,  will  constitute 
a  valid  levy.  Passing  by  the  fact  that  the  re- 
turn In  this  case  does  not  show  that  the  copy 
of  the  writ  served  on  the  surveyor  general  was 
certified  to,  It  would  be  ImposslUe,  by  ttie 
most  Ubei-al  permissible  intendment  In  Aiirtf 
of  the  sheriff,  to  construe  this  return  as  mean- 
ing tliat  he  filed  a  ct^y  of  the  writ  and  the 
return  indorsed  thereon  In  the  surveyor  geo- 
eral's  office,  or  that  he  delivered  It  to  and  left 
It  with  him  for  the  pnipose  of  Its  being  fiM. 
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Hence  the  retnrn  did  not  show  that  any  ralld 
levy  on  the  logs  had  twen  made,  and  therefore 
on  that  groond  the  court  was  right  In  exclud- 
ing the  evldencflL  This  renders  It  unnecefeary 
to  consider  whether  such  evidence.  If  other- 
wise competent,  was  admissible  under  a  gen- 
eral denial.  For  the  same  reason  the  refusal 
of  the  court  to  allow  the  defendant  to  amend 
his  answer  was  at  most  error  without  prej- 
udice. 

Several  mouths  after  the  cause  was  tried  and 
decided  the  attorney  for  the  defendaut  discov- 
ered, as  he  alleged,  that  the  sheriff's  return 
did  not  state  the  true  and  exact  facts  as  to  the 
manner  In  which  the  attachment  was  levied, 
and  that  a  certified  copy  of  it  was  In  fact  tiled 
in  the  office  of  the  surveyor  generaL  Hethere- 
upou  obtained  an  order  of  court  permitting  the 
sheriff  to  amend  ills  return  In  accordance  with 
the  facts,  and  then  moved  for  a  new  trial  on 
the  ground  of  accident  and  surprise  which  or- 
diuary  prudence  could  not  have  guarded 
against  The  court  dented  the  motion.  No 
satisfactory  excuse  is  given  for  the  failure 
of  counsel  to  socmer  discover  this  omission  In 
the  return  of  the  sheriff  which  was  so  vital 
to  their  proof  In  this  case,  as  well  as  to  the 
validity  of  the  judgments  in  the  actions  to  en- 
force the  liens,  In  which  they  themselves  were 
counsel  for  the  plaintiffs.  There  wiis  also  un- 
explained delay  after  the  decision  of  this  case 
In  movlBg  to  have  the  return  nmendetl,  nud  In 
moving  for  a  new  ti-Iut.  Under  the  elrcuui- 
stances  we  cannot  say  tliat  the  court  abused 
Its  Judicial  discretion  lu  denying  the  motion. 
Order  affirmed. 


STATE  ex  rel.  ST.  TAUL  GASLIGHT  CO. 
V.  McCAKDX,  Comptroller. 

(Supreme  Court  of  Minnesota.  Nov.  22, 18K>.) 

MuxioiFAi.  OoRpOttATiONS— Joint  Comhittkb  — 

COHTBOL  OF  CiTT  HaLL  AKD  CorKTIIUUBB 
— Co:tTKACT»~MANLlAML'll. 

1.  The  joint  committee  created  by  Sp.  Laws 
1889.  c.  64,  has  entire  charge  of  the  city  hall 
and  courthouse,  snd  has  authority  to  contract 
for  heating  ana  lighting  the  same,  so  as  to 
reniief  it  fit  for  occupancy  and  use  for  the 
transactioa  of  public  bufliuess. 

2.  This  committee  is  not  a  department  of 
either  the  city  or  county  government,  bat  a  dis- 
tinct and  independent  quasi  municipal  hoard 
or  ttod^'.  Its  powers,  an  well  as  the  mode  of 
exercising  them,  are  determined  exclusively  by 
the  act  creating  it.  and  by  the  general  rules  of 
law,  and  not  by  the  provisions  of  the  city  chnr- 
ter  regulating  the  municipal  affaint  of  the  city. 

3.  The  "Hell  Charter,"  aiibsequeutly  eu- 
acted,  did  not.  Uy  Implication,  ropeal.  or  in  any 
manner  modify,  the  act  of  18S1).  or  In  nuy  way 
affect  the  towers  of  the  committee  created  by 

it 

4.  At  leaat  in  so  far  as  executeil  by  fur- 
nishing the  light,  a  contract  mmlc  hy  the  com- 
mittee tor  lighting  the  city  hnll  ami  courthouse 
for  three  yeera  is  volid,  and  the  city  ninl  coun- 
ty are  liable,  in  their  pro|K)rtionnte  shnrea,  for 
the  Niyment  of  the  light  thus  furiiished. 

6.  Where  a  claim  against  the  city  is  n  legal 
and  valid  ime,  and  there  Is  sulBcieiit  mon«y  in 
the  city  treasury,  to  the  creilit  nf  the  appropri- 
ate fond,  to  pay  tt;  mandamus  will  lie  to  com- 


pel the  dty  comptroller  to  aadit  and  adjust  It, 

and  report  it  to  the  city  council  for  payment 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Bami^  oonn- 
ty;  Chas.  E.  Otia,  Judge. 

Mandamus  by  the  state  of  Minnesota,  on 
the  relation  of  the  St  Paul  Gaslight  Com- 
pany, against  J.  J,  McCardy,  comptroller  of 
the  city  of  St  Paul.  Judgment  for  relator, 
and  defendant  appeals.  Affirmed. 

Kuef&ier,  Fauntleroy  A  Rice,  for  appel- 
lant Flandreau,  Squires  &  Gutcheon,  Tor 
respondent 


MITCHELL,  J.  Mandamus  to  compel  the 
comptroller  of  the  city  of  St  Paul  to  audit, 
adjust,  and  report  to  the  city  council  of  the 
city  of  St  Paul  the  relator's  claim  against 
the  city  for  light  furnished  for  the  court- 
house and  city  hall  pursuant  to  contract 
with  the  joint  committee  having  charge  of 
the  buildiug,  as  provided  for  In  Sp.  Laws 
1889,  c.  64.  The  facts  are  all  stipulated. 
The  questions  involved  relate  mainly  to  the 
construction  of  local  legislation,  which  Is 
familiar  to  those  specially  interested,  but  of 
no  particular  Interest  to  others.  The  able 
memorandum  of  the  trial  judges,  which  we 
might  safely  adopt  as  our  opinion.  Is  full 
nnd  exhaustive.  Any  very  extende<1  state- 
ment or  discussion  of  the  case  by  ua  is  there- 
fore unnecessary.  It  is  sufficient  to  say 
that,  pursuant  to  Sp,  Laws  1881,  c.  370,  a 
buildiug  was  being  erected,  under  the  su- 
pervision of  a  special  commission,  for  the 
use  of  the  city  of  St  Paul  and  the  county 
of  Ramsey,  as  a  city  hall  and  courthouse, 
and  which  was  to  be  owned  by  them  as  ten- 
ants in  common.  The  building  was  nearlng 
completion.  Inasmuch  as  the  county  and 
city  acted  under  different  laws  with  refer- 
ence to  the  letting  of  contracts  and  the 
transaction  of  business,  it  would  have  been 
impracticable  for  the  two  to  care  for  the 
building,  and  keep  it  In  proper  condition  for 
use.  If  acting  separately.  It  was  therefore 
essential  to  the  efllclent  care  and  custody  of 
the  buildiug  that  it  should  be  Intrusted  to- 
the  exclusive  charge  of  a  single  body.  To 
effect  this  purpose,  the  legislature,  by  Sp. 
Laws  1889,  c.  61,  provided:  "The  said  build- 
ing when  completed  shall  be  In  charge  of  a 
joint  committee  of  seven  to  be  apLX}Inted  as 
follows:  The  mayor  of  said  city  of  St.  Paul 
shall  l>e  exofflcio  member  of  and  the  chair- 
man of  said  committee.  Three  (3)  of  said 
committee  shall  be  appointed  annually  by 
tlie  president  of  the  common  council  of  said 
city  from  the  members  of  said  council  and 
three  (3)  sliiill  be  appointed  annually  by  the 
chiilrnian  of  the  board  of  county  commis- 
sioners from  the  members  of  said  board. 
Siild  committee  shall  have  entire  charge  of 
said  building  and  shall  have  power  to  ap- 
point such  janitor,  custodian  and  other  em- 
ployes as  they  sliall  deem  necessary  for  the 
proper  care  and  management  of  said  build- 
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tag  and  at  roch  compensation  as  said  eotn- 
mittee  shall  determine.  Tbe  membCT  of 
said  Joint  committee  shall  each  be  uitltled 
to  recelTO  for  their  serrlces  a  compenaatlon 
of  one  hundred  dollars  0100)  per  annum  and 
no  more,  which  shall  be  paid  at  tbe  expira- 
tion of  each  and  every  quarter  year  and 
tf^etber  with  the  «cpense  of  toeplng  said 
building  In  repair  and  the  necessary  expense 
of  heating  and  maintaining  the  same,  shall 
be  paid  equally  by  said  dty  and  county; 
that  Is  to  soy,  one-half  thereof  out  of 
the  treasury  of  said  city,  and  one-half  (V^ 
out  of  the  treasury  of  said  county." 

In  June,  1884,  this  Joint  committee  en- 
tered into  a  written  contract  with  the  relat- 
or to  furnish  light  tm  the  building  for  the 
term  of  three  years,  at  an  agreed  price  per 
month.  Subsequently,  the  committee,  by 
resolution,  requested  the  relator  to  com- 
mence furnishing  light  In  accordance  with 
Its  contract,  which  it  did.  Tbe  claims  which 
It  is  sought  to  compel  the  comptro'Uer  to  au- 
dit and  odJuBt  are  the  city's  half  of  the  bills 
for  light  thus  furnished  from  December  20, 
1894,  to  March  1,  ISffit,  at  the  contract  prlcfr 
These  bills  have  all  been  considered,  al- 
lowed, and  ordered  paid  by  the  Joint  com- 
mittee. There  Is  sufficient  money  In  the  dty 
treasury,  to  the  credit  of  the  appropriate 
fund,  wltli  which  to  pay  them.  There  is  no 
claim  that  there  was  any  fraud  In  the  exe- 
cution of  this  contract,  or  that  the  price 
agreed  on  was  so  grossly  excesslTe  as  to  be 
suggestive  of  fraud;  but  tbe  comptroller  at- 
tempts to  Justify  his  refusal  to  audit  and  ad- 
Just  tbe  claims  exduslTety  upon  certain 
legal  grounds,  going  to  tbe  power  of  the 
Joint  committee  to  make  this  contract,  or  to 
make  any  contract,  for  lighting  tbe  building, 
or,  at  least,  to  mabe  It  without  first  comply- 
ing with  certain  provisions  of  the  charter  of 
the  city  of  St.  Paul,— as,  for  example,  adver- 
tising for  bids,  submitting  the  contract  to 
the  common  council,  requiring  a  bond  from 
the  contractor,  and  having  the  contract  conn- 
terslgned  by  tbe  comptroller,  etc. 

1.  The  first  point  made  by  appellant  Is  that 
the  act  of  1889  only  gives  the  Joint  commit- 
tee power  to  employ  a  Janitor,  custodian, 
and  other  employes,  to  perform  such  per- 
sonal services  in  and  on  the  building  Itself 
as  may  be  necessary  for  Its  proper  care  and 
management,  but  that  it  has  no  power  to 
contract  for  light  and  heat  for  the  building; 
that  the  power  to  contract  for  these  remains 
In  tiie  city  and  county  themselves.  In  view 
of  the  situation,  and  the  object  sought  to  be 
attniued,  this  is  entirely  too  narrow  a  con- 
struction to  place  upon  the  act  The  county 
and  city  having  no  power  to  contract  Joint- 
ly, and  It  being  impracticable  for  them  to 
care  for  the  building  efficiently  by  contract- 
ing separately.  It  was  the  manifest  purpose 
of  the  act  to  give  to  the  Joint  committee  the 
entire  charge  of  the  bulldiug,  and  to  do  and 
provide  whatever  was  necessary  to  maintain 
the  building  in  a  condition  fit  for  Its  occupa- 


tion and  use  tat  public  business.  Heat  and 
light  are  quite  as  essential  to  tbls  end  ss  ore 
the  serrlces  of  8  Janitor  or  eustotUan  to  pre* 
serve  or  cleanse  the  structure  Itself 

2.  This  committee  Is  not  a  department  of 
dtber  the  dty  or  county  government,  al- 
tbous^  both  the  d^  and  the  county  are 
r^resented  In  It  It  Is  a  spedal  and  Inde- 
pendent body  or  board,  created  by  the  legbt- 
lature,  to  which  Is  Intrusted  the  charge  of 
certain  property  owned  In  common  by  the 
city  and  county.  Being  such.  It  is  not  prv- 
emed  or  controlled  by  the  provisions  of 
either  the  dty  charter  or  the  statutes  regu- 
lating the  munldpal  government  et  the 
of  St  Paul  or  of  Ramsey  county.  If  It  is  to 
be  held  subject  to  the  provisions  of  the  one. 
It  must  likewise  be  bdd  subject  to  tbe  pro- 
visions of  the  other,  and  Hxe  confilcts  and 
complications  that  would  arise  In  such  case 
are  very  apparent  Hence,  to  asc«taln  the 
powers  of  the  committee,  as  well  as  the 
manner  In  which  it  m^  exercise  them,  we 
must  refer  exduslveiy  to  tbe  act  creating  It 
and  to  the  general  roles  of  law.  We  do  not 
understand  that  appellant  controverts  the 
proposition  that  this  was  the  sltuaUon  when 
the  committee  was  created  In  1888,  but  his 
contention  Is  that  the  soK»lled  "Bell  Char- 
ter," passed  In  1881,  by  Implication,  modi- 
fies, or  partially  repeals,  the  act  of  1888,  so 
that  the  powers  of  the  committee  are  now 
limited  and  controlled  by  the  spedal  provi- 
sions of  the  charter.  If  this  be  so,  the  tot 
evils  and  difficulties  sought  to  be  avoided  1^ 
the  act  of  1888,  by  Intrusting  the  enUre 
charged  the  building  to  an  Independeot 
spedal,  quasi  munldpal  body  or  board,  will 
now  exist  in  an  Intensified  twm.  But  a  ref- 
erence to  a  few  very  elementary  principles 
will  show  that  this  contention  Is  unfounded. 
Repeals  by  Implication  are  not  favored.  Tbe 
question  la  one  of  l^lslatlve  intent  and  Its 
Intent  Is  to  be  aacertalned.  as  legislative  In- 
tent Is  ascertained  In  other  respects,  when 
not  expressly  declared,  by  constmctioo. 
Considerations  of  convenience.  Justice,  and 
reasonableness,  when  they  can  be  invoked 
against  the  Impllcatltm  of  repeal,  are  always 
very  potent  Where  a  general  Intention  la 
expressed,  and  also  a  particular  lutentloa  is 
expressed  which  Is  Incompatible  with  the 
general  one,  the  particular  Intention  shall  be 
considered  an  exception  to  the  general  one. 
Thus,  where  the  legislature  enacts  a  statute 
In  general  terms,  It  Is  not  reasonable  to 
suppose  that  they  Intended  to  abrogate  par 
ticular  legislation,  to  tbe  details  of  whlob 
they  had  previously  g^ven  their  attenU<m. 
unless  the  general  act  shows  a  plain  Inteo- 
tlon  to  do  so.  The  general  law  can  have  full 
effect  beyond  the  scope  of  the  parttcnlar  or 
special  act  and,  by  allowing  the  latter  to 
operate  according  to  Ite  special  aim,  the  two 
acts  can  stand  together.  Sutb.  St  Const 
U  157,  168.  This  Is  the  general  rule  where 
both  acte  relate  to  the  same  subject;  that  is. 
tbe  particular  or  special  act  relates  to  a  part 
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of  tbe  flame  subject  to  which  the  general 
law  relatea.  Hie  present  case  Is  stiU  stron- 
ger against  repeal  by  implication.  The  so* 
called  "Bell  Gharter"  consists  of  a  series  of 
amendments  or  additioiu  to  the  city  char- 
ter, and  relates  ezclualTdy  to  distinctly  mn- 
nlcipal  affairs,  and  to  tbe  city  gOTomment. 
or  some  particular  department  of  It  It  has 
therefore  ample  scope  for  Its  operation  upon 
these  matters,  and  yet  allow  the  act  of  1889 
to  operate  without  change,  according  to  its 
special  or  imrtlcular  aim. 

The  facts  that  the  rery  purpose  of  tbe  act 
of  1889,  In  placing  tills  building  In  ctiarge  of 
an  Independent  body  or  board,  was  to  avoid 
the  difficulties  of  separate  or  even  Joint  con- 
trol of  the  building  by  the  city  and  county 
themselTeB,  and  ttiat  to  make  this  body  sub- 
ject to  the  special  provisions  of  the  city  char- 
ter would  create  the  very  difflcultles  which 
the  act  was  designed  to  prevent,  amply  negar 
tlve  any  legislative  intent,  in  passing  laws 
regulating  the  municipal  affairs  of  the  dty, 
to  In  anywise  repeal,  modify,  or  affect  tbe 
powers  of  this  Joint  committee,  which  was 
created  tor  a  special  purpose,  and  which  is 
in  no  sense  a  department  of  the  city  govern- 
ment 

3.  The  further  point  Is  made  that  in  no 
event  had  this  lolnt  committee  authority  to 
make  a  contract  for  lighting  the  building 
for  three  years.  The  validity  of  tbla  con- 
tract BO  far  as  it  remains  executory,  la  not 
involved  In  this  case,  and  we  therefore  de- 
cline to  consider  the  question.  So  far  as  It 
has  been  executed  by  relator's  funilsblng 
light  which  has  been  accepted  1^  the  com- 
mittee, and  used  by  the  city  and  county, 
there  Is  no  doubt  of  the  obllgatI<ni  of  city 
and  county  to  pay.  In  so  far  as  tba  con- 
tract has  been  thus  executed,  It  stands  pre- 
cisely as  if  It  had  been  one  to  furnish  light 
at  the  pleasure  of  the  committee.  City  of 
East  St  Ixtuls  T.  East  St  Louia  Gaslight  & 
Coke  Co.,  96  111.  415. 

4.  The  daim  being,  so  far  as  appears,  a 
legal  one,  and  there  being  sufficient  money 
In  the  appropriate  fund  to  pay  It  the  comp- 
troller's duty  was  to  audit  it,  and  report  It 
to  the  dty  coundl  tor  payment.  Mandamus 
will  lie  to  compel  tbe  pei'formance  of  this 
4uty.  Judgment  affirmed. 


D.  H.  OSBORNE  &  CO.  v.  CARQILL  BLE- 
VATOR  CO. 

(Supreme  Court  of  MlnneBOta.   Nov.  14,  1805.) 

COSVERSIOK— INTBRMINQLIN'O  OF  CHOPS. 

Where  ^oodi  of  the  aame  kind  and  value, 
belon^ug  to  different  owners,  are  intermingled 
and  coDfused  b;  one  owner  willfully,  but  not  in 
bnd  faith,  the  other  owner  does  not  thereby  l>e- 
come  the  owner  of  the  whole;  but  when  the  part 
of  tbe  whole  mass  belonging  to  the  latter  is,  hj 
.reason  of  such  confusion,  made  uncertain,  every 
reamnable  doubt  as  to  the  nmoont  of  hts  shore 
•mult  be  resolved  in  hta  favw. 
.  (Syllabu  tv  the  Coort) 


Appeal  from  district  court,  Me^er  codnty; 
Oorham  Powers,  Judge. 

Action  tor  convarsion  by  D.  M.  Osborne  & 
Go.  against  the  CarglU  Blevator  Company. 
From  an  order  denylngr  a  new  trial,  after 
verdict  for  plafntifr,  defendant  appeals.  Re- 
versed. 

Plumley  &  McMonagle  (Wilson  &  Yan  Der- 
lip,  of  counsel),  for  appellant  W.  H.  Spatli, 
for  respondent. 

CANTY,  J.  One  Olysen,  in  tbe  yearlSSS, 
raised  two  fields  of  wheat,— one  of  ten  acres, 
which  he  mortgaged  to  plaintiff  by  a  chattel 
mortgage  made  in  the  spring  of  that'  year; 
and  another  of  eight  acres,  not  Included  In 
the  mortgage.  He  harvested,  threshed,  and 
put  all  the  wheat  raised  on  twth  fields  In  the 
same  blu  In  his  granary.  Afterwards  148 
bushels  of  this  wheat  were  sold  to  d^endant, 
and  plaintiff  brought  tills  action  to  recover 
the  value  of  the  wheat  so  aoid.  On  the  trial 
tbe  court  ordered  a  verdict  for  plaintiff  for 
the  full  value  of  all  the  wheat  so  add,  and 
from  the  ordw  denying  its  motion  for  a  new 
trial  defendant  appeals. 

We  are  of  tbe  opinion  that  the  court  was 
not  Justified  In  ordering  a  verdict  for  plain- 
tiff for  the  value  of  all  the  wlieat  so  add. 
Tbe  evidence  does  not  show  how  much  wheat 
was  raised  on  either  field,  or  bow  much  was 
put  in  the  granary.  Glysen  was  called  as  a 
witness  <Hi  behalf  of  plaintiff,  and  testified 
that,  when  the  new  wheat  was  put  In  the  bin, 
there  waa  some  dd  wheat  in  It,— "a  few 
sacks  of  wheat,  but  I  cannot  tell  bow  many 
bushels  It  was.  It  waa  whrat  raised  the 
year  before.".  Aft«-  tbe  wheat  of  1893  was 
put  In  the  granary,  "my  wife  took  a  few 
sacks  to  the  mill  while  I  waa  away."  He 
further  testified  that,  after  the  wheat  sold 
to  defendant  was  taken  out,  there  were  about 
17  bushels  left  In  tbe  bin.  Tbe  man  who 
took  out  tbe  wheat  that  waa  so  sdd  testified 
that  tbere  weie  about  10  or  15  bushels  left. 
This  is  all  the  testimony  that  throws  any 
light  on  the  queetlcm  of  how  much  wheat 
was  raised  on  either  field,  or  bow  much  was 
contained  in  the  bin  In  question.  -  Glysen  also 
testified  that  the  wheat  raised  oa  both  fidds 
was  all  of  the  same  kind,  and  dtfendant's 
agent  testified  that  all  of  the  wheat  so  sold 
waa  Na  1  Northern.  Glysen  was  a  foreigner, 
who  testified  through  an  Interpreter,  and 
seemed  to  have  but  little  understanding  of 
plnlntlfTs  rights  or  his  liabilities  In  mixing 
tbe  mortgaged  wheat  with  the  other  wheat, 
and  the  evidence  does  not  show  any  fraud- 
ulent Intent  on  his  part  In  so  mixing  the 
same.  The  goods  mixed  are  ail  of  the  same 
kind  and  quality.  Under  these  drcnmstan- 
ces,  plaintiff  is  only  entitled  to  Its  proper 
share  of  the  whole  mass.  Stone  t.  Quaal,  86 
Minn.  46,  29  N.  W.  326. 

It  Is  also  true  that,  In  this  case,  every  rea- 
sonable doubt  OB  to  tbe  amount  of  plaintiff's 
share  of  the  whole  mass  should  be  resolved  In 
Its  favor.   But,  even  tbet,  the  order  of  tbe 
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conrt  cannot  be  sustained.  In  ttae  sbaence  ] 
of  any  evidence  on  the  point,  It  la  fair  to 
presume  that  as  much  wheat  grew  on  each 
acre  of  the  eight -acre  field  as  on  each  acre 
of  the  ten-acre  field.  This  would  entitle 
plaintlCf  to  about  ten-eighteenths  of  the  new 
wheat  put  Into  the  bin.  The  evidence  as  to 
the  amount  of  the  old  wheat  In  the  bin  and 
the  amount  of  wheat  taken  to  the  mill  Is  very 
indeflulte;  but  It  cannot  be  held,  as  a  ques- 
tion of  law,  that  the  excess  of  the  latter 
amount  over  the  former,  and  the  10,  15,  or  17 
bushels  remaining  In  the  bin  after  talcing  out 
the  wheat  sold,  equals  the  amount  of  wheat 
growir  on  the  eight  acres.  The  estimating  of 
these  amounts  and  the  determination  of  these 
matters  were  for  the  jury,  and  not  fw  the 
court  This  is  all  the  error  we  find  in  the 
case.  The  order  appealed  ttom  la  reversed, 
and  a  new  trial  granted. 


STATE  V.  ENGLISH. 
(Snpreme  Court  of  Minnesota.  Nov.  14,  1885.) 

CaiMlNlI.  ThiAI^ImpkoPBR  RmARKS  Br  Coobt 

—Instructions. 

1.  So  far  HB  appears  by  the  record,  defend- 
ant on  tlie  trinl,  fairly  and  openly  offered  in  evi- 
dence certain  papers  as  a  part  of  his  defense, 
which  the  court  received,  and  the  same  were 
c-omiteteot  evidence.  HiB  attorney.  In  maliiag 
liis  closing  orgiiment  to  the  jury,  commented  od 
tlii'se  papers,  when  he  was  interrapted  by  the 
Judge,  who  declared  that  If  the  papers  were  nut 
in  evidence,  it  was  done  larreptfttonsly.  Held 
error. 

2.  Certain  other  remarks  of  the  judge  In  his 
charge  to  the  jury  Arid  prejudicial  error, 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Norman  coun- 
ty; Frank  Ives,  Judge. 

Robert  E.  English  was  convicted  of  lar- 
ceny, and  from  a  Judgment  denying  a  new 
trial  he  appeals.  Reversed. 

R.  J.  Montague,  for  appellant  H.  W. 
Childa,  Atty.  Gen.,  Geo.  B.  Edgerton.  Asst 
Atty.  Gen.,  and  Alex.  Mackel,  Ca  Atty..  for 
the  SUte. 

CANTY,  J.  The  defendant  was  convicted 
on  an  indictment  under  section  0713,  Gen. 
St.  1894,  charging  blm  with  tbe  larceny  of  a 
r^evln  bond,— one  of  tbe  records  In  an  ac- 
tion which  bad  been  brought  before  a  jos- 
tlce  of  tbe  peace.  From  an  order  denying 
bia  motion  for  a  new  trial,  be  appeals. 

Defendant  commenced  the  action  and  filed 
tbe  bond  In  question  for  tbe  puriHwe  of  re* 
plevylng  a  quantity  of  wheat,  and,  when  the 
wheat  was  delivered  to  him  on  tbe  writ,  be 
diamlaaed  the  action,  and  carried  away  tlw 
bond.  On  the  trial  on  the  Indictment,  he 
testified  In  hla  own  behalf  that  he  had  an 
Incompleted  complaint  and  some  other  pa- 
pers at  the  Justice's  office,  bad  this  btmd 
among  them,  and  carried  It  away  without 
knowing  he  had  done  so.  Tbe  (oliowtng  la 
a  part  of  tbe  settled  case:  **Q.  Was  tbere 
any  intention  on  your  part  at  that  time  to 


take  any  papers  or  records  belonging  to  that 
office?    A.  No,  sir.    Q.  Did  you  know  that 
yon  had?    A.  No;  I  did  not  know  that  1 
had  the  papers  in  the  case,  because  Walseth 
[his  attorney]  bad  a  copy  of  the  mortgage, 
and  tbe  complaint  he  brought  with  him.  Q. 
There  were  a  good  many  papers?  A  Tes; 
a  good  many  papers.    Q.  (Papers  handed  to 
witness.)    State  whether  or  not  that  is  the 
complaint  you  refer  to.    A.  Tes;  that  Is  tbe 
complaint.    Q.  Had  It  ever  been  filed?  A. 
No,  sir.  Q.  Had  It  been  delivered  to  the  jos- 
tlce?   A.  Yes;  it  was  handed  to  him  when 
we  went  there  first    Q.  And  then  handed 
back?    A.  Yes;  lianded  back  with  the  oth- 
er papers.    Q.  Is  this  the  receipt  you  refer 
to,  for  money  paid  by  yon  at  that  time?  A 
Yes;  for  the  justice's  fees.    (The  two  pa- 
pers offered  in  evidence,  marked  Exhibits 
'A'  and  'B,'  received  without  objection.  Bz* 
blbit  A  was  a  receipt  for  money,  signed  b7 
M.  A.  Lee.    Exhibit  B  was    a  nmndabit 
consisting  of  two  sheets  of  legal  cap,  not 
signed  by  any  person,  not  verified,  and  with- 
out any  filing  or  Indorsement)"    After  tbe 
close  of  tbe  evidence,  the  following  appears 
in  the  settled  case:  "Counsel  for  tbe  defend- 
ant, in  arKuiug  the  case  to  the  jury,  refers  to 
Exhibits  A  and  B,  and  comments  on  them, 
illustrating  to  tbe  Jury  tbat  It  would  b« 
probable  tbat  wltb  ao  many  papers,  that 
were  not  records  of  the  court,  but  thert 
banded  to  defendant,  tbe  bond  might  bar* 
been  taken  without  defendant  bavlmc  any 
knowledge  of  tbe  fact  that  It  was  wiia  the 
papers.  Here  tbe  court  stops  him,  and  rules 
that  he  bas  no  right  to  comment  on  BxhiUts 
A  and  B.  that  tbey  are  not  property  ta  cri- 
dence.   Here  tbe  stenograpber  stated:  *Mr. 
Montague  banded  In  those  papers,  and  said, 
"I  offer  these  papers  In  evidence,"  and  I 
marited  them  Exhibits  "A"  and  "B." '  Tbe 
county  attorney  remarked:  'I  remmnber  the 
receipt,  Exhibit  A,  being  offered.*  The  conrt 
here  remarked:  *If  they  were  put  In,  It  was 
done  surreptltioaBly.*   Counsel  for  defend- 
ant here  excepted  to  tbe  Interruption  and 
language  and  ruling  of  the  court"   We  are 
of  ttae  opinion  that  tbe  exceptlmi  is  well  tak- 
en; tbat  It  was  prejudicial  error  for  tbe 
court  after  these  papers  were  admitted  la 
evidence,  as  tbey  appear  by  tbe  record  to 
bave  been,  to  make  such  a  cbarve  against 
the  attorney  In  tbe  presence  of  tbe  Jury, 
and,  by  his  ruling,  exclude  evidence  which 
appears  to  liave  been  competent 

It  appears  tbe  evidence  that,  when  the 
justice  of  the  peace  discov«%d  that  tbe  bond 
was  missing  from  his  records,  he  wrote  to 
this  defendant,  demanding  that  be  return  It 
Defendant  admits  tbat  be  received  the  let- 
ter, but  did  not  either  answer  It  or  return 
the  bond,  though  be  bad  It  In  his  poeaessioa 
In  charging  the  jury,  tbe  conrt  gave  defend- 
ant's second  request,  and  modified  It  as  fol* 
lows:  **  *(2)  If  yon  find  tlmt  the  taUng  « 
obtaining  the  bond  Iqr  tbe  defendant  was 
not  an  unlawful  taking,  no  snbseqaest  see 
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of  blB,  sacb  as  a  failure  to  retnrn  tbe  bond, 
would  be  Buffldent  to  constitute  tbe  offense 
charged  In  tbe  indictment.'   This  the  court 
gires,  with  the  further  addition  that,  If  tbe 
takli^  was  wrongful,— that  Is,  taten  wltb  j 
Intent  to  do  wroi]«,— then  tbe  fttllure  to  re-  \ 
turn  It.  when  called  upon  by  the  justice,  was  ' 
simply  a  recurrence  of  tbe  wrong,  adding  tn-  ' 
suit  to  injury."   Tbe  exception  to  this  modi-  ; 
flcatlon  of  the  request  Is  also  well  taken.  I 
Tbe  judge  might  well  hare  told  the  jury  that  '• 
the  refusal  of  defendant  to  return  the  bond  | 
might  be  considered  by  them  in  determining  I 
the  intent  with  which  be  originally  took  thf  j 
bond,  but  be  charged  nothing  of  the  kind,  \ 
and  the  language  used  was  calculated  nn^  | 
duly  to  prejudice  tbe  jury  against  tbe  de-  ' 
fendant. 

For  these  errors,  a  new  trial  must  be  ; 
granted.   We  find  no  other  error  in  tbe  rec-  I 
ord.    Defendant's  third  request  was  fully  | 
covered  by  the  general  charge.   The  order 
appealed  from  is  reversed,  and  a  new  trial 
granted. 


CONNECTICUT  MUT.  LIPB  INS.  CO.  T. 
KNAPP  et  al. 

{Scpreme  Court  of  MinneBOta.   Nov.  14,  1895.)  | 

I 

Abbumptios  of  Mortoaqb  Debt — Couhtebclaiu  ! 

— SUmCIENOT  OP  Anbweh.  ! 

1.  M.  was  the  owner  of  a  tract  of  land,  which  j 
he  had  mortgaged  to  plaintiff  to  secure  hia  note,  i 
on  which  there  was  owinic  the  sum  of  $15,000.  • 
He  conveyed,  snhject  to  $10,000  of  this  mortgage  I 
indebtedDCsa,  a  part  of  this  tract  to  defendants,  : 
who  in  conBfderation  thereof  assamed  and  agreed  1 
in  tiie  deed  of  conveyance  to  pay  said  110,000, 
and  in  said  deed  M,  covenanted  that  tbe  prem-  | 
isea  BO  conveyed  were  free  from  all  iDcamDran-  j 
ces  except  as  aforesaid.  Plaintiff  brought  this  [ 
action  to  recover  said  $10,000,  and  defendants 
in  thdr  answer  alleged  that  the  part  of  the  prem- 
ises so  coDveytd  to  them  was  worth,  and  wonld 
sell  on  fotecIoBure  sale  for,  much  more  than 
$10,000;   that  M.  was  Insolreat,  and  tbe  other 
$5,000  unpaid;   and  that,  if  tbe  $10,000  la  re- 
covered of  them  in  this  action,  it  will  reBnlt  in 
Hhifting  the  burden  of  the  other  $5,000,  or  a 
portion  of  it,  onto  their  part  of  the  land.  But 
the  value  of  the  other  part  of  tbe  land,  held  hy 
M..  is  nowhere  alleged.  The  answer  prays  that 
plaintiff  be  compelled  first  to  exbanat  his  mort- 
giiee  secarlty,  before  resorting  to  the  personal  lia- 
bility of  defendants.   Held,  on  demurrer  to  the 
answer,  that,  on  defendants'  own  theory  of  their 
defense,  the  answer  does  not  state  eitber  a  coun- 
terclaim or  a  defense, 

2.  Whether  or  not,  by  adopting  tbe  con- 
tract between  M.  and  defendants,  and  recovering 
the  $10;000  thereon,  plaintiff  does  not  adopt  tbe 
burdens  of  that  contract,  as  well  as  the  benefits, 
so  that  anch  recovery  will,  ipso  facto,  release 
defendants'  land  from  all  lien  of  tbe  mtHrtgage, 
qniere. 

(Syllabas  by  the  Conrt) 


Aiqwal  from  district  court,  Ramsey  county; 
3.  3.  Elgan,  Jndgfc 

Action  Iqr  tbe  CwnecUcut  Mutual  lite  Insur- 
ance Company  against  John  H.  KnaK>«  Edgar 
J.  Knapp,  and  otliers.  From  an  order  snstaln- 
Ing  a  demurrer  to  the  answer,  dtfendanta  ap- 
peal. Affirmed. 

T^H.w.no.19— 72 


C.  E.  Jostfn,  for  appellants.  Jas.  B.  &  Geo. 
W.  Biorkbam,  for  respondent. 

CANTY,  J.  On  November  12,  1891,  one 
Marshal]  was  tbe  owner  of  a  certain  tract  of 
land  in  St.  Paul,  on  wblcb  pbilntlff  beld  « 
mortgage  made  by  Mat-shall  to  secure  his  proui' 
issory  note  to  plaintiff,  on  wblcb  there  was 
then  due  tbe  sum  of  $13,000.  On  that  day 
Marshall  sold  a  part  of  tbe  mortgaged  pren> 
Ises,  subject  to  $10,000  of  said  mortgage  in- 
ciunbranee,  to  the  defendants,  who  In  tbe  deed 
of  conveyance  to  them  assumed  and  agreed  to 
pay  aald  $10,000  of  said  mortgage  Indebted- 
uess,  and  the  Interest  on  that  sum,  as  a  part 
of  the  consideration  to  be  paid  by  them  for 
such  conveyance.  Marshall  covenanted  in  tbe 
deed  of  conv^ance  that  tbe  premises  were 
free  from  all  Incumbrances  "except  as  here- 
inbefore stated."  Tbe  plaintiff  brought  this 
action  to  recover  of  defendants  the  $10,000 
which  they  so  assumed  and  agreed  to  pay. 
In  t&elr  answo:  the  defendants  set  up  these 
facts,  and  allege  that  tbe  other  $5,000  of  tbe 
mortgage  indebtedness  has  not  been  paid, 
and  Is  a  Uen  on  tbe  pcn-tlon  at  the  luvnilses  ae 
purchased  by  th«n,  as  well  as  on  tbe  portloB 
remaining  In  Marshall;  that  Maraball  Is  In- 
solvent, and  that  tbe  portion  of  the  pranlses 
which  they  so  purchased  Is  of  greater  value, 
and  win  sell  for  more,  than  $10,000  and  the 
costs  and  expenses  of  a  foredosut-e  salei  Th^ 
further  aver  that  tbey  are  ready  and  wUUnc 
to  pay  said  sum  of  $10^000  and  Intereat  tbera- 
on,  and  have  offered  to  do  so,  upon  the  re- 
lease and  dlscbarse  of  their  put  of  tbe  mort- 
gaged premises  from  the  Uen  of  the  mortgage, 
and  tbat  to  require  payment  of  them  tit  said 
$iaO0O  and  Interest  without  such  release,  and 
without  first  exhausting  the  mortgage  by  a 
proper  foredosnre  'In  the  manner  and  order 
required  by  a  due  consideration"  of  tbelr  rights 
and  equities,  "would  result  In  shifting  the  bur- 
den of  said  $6,000  so  to  be  paid  by  said  Mai^ 
shall,  and  which  should  be  realised  as  far  as 
possible  first  &om  the  sale  of  tbe  premises  so 
remaining,  onto  the  premises  so  purclused  by 
said  defendants,"  contrary  to  the  covenants 
in  tbelr  deed  from  MarabalL  On  ttieee  fectB 
they  pray  tbat  it  be  decreed  that  plaintiff  re- 
cover nothing  of  them  until  It  shall  have  foie- 
closed  Its  mortgage  and  sold  the  mortg^ed 
premises  In  proper  order.  Plaintiff  demurred 
to  this  answer  on  tbe  ground  tbat  It  does  not 
state  facts  sufficient  to  constitute  a  counter^ 
claim  or  defense,  and  from  an  order  sustali^ 
Ing  tbe  demurrer  defendants  appeal. 

We  are  of  the  opinion  tbat  tbe  order  appeal- 
ed from  should  be  affirmed.  We  cannot  see 
tbat  defendants  are  entitled  to  any  r^ef  ob 
their  own  theory  of  their  defense.  Whil* 
tbe  answer  alleges  tbat  Marshall  l«  insolvent. 
It  does  not  allege  tbe  value  of  the  part  at  tbe 
mortgaged  premises  remaining  la  him.  or 
tiiat  this  part  will  not  sell  for  more  than  suf- 
ficlcnt  to  pay  the  $5,000,  interest,  and  costs  for 
whidi  It  Is  primarUy  llaUe.  For  angbt  tbat 
appcan  In  the  answer,  this  part  of  tin  mort* 
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gaged  premises  may  be  worth,  and  may  sell 
for.  many  times  tin  pratlon  of  the  mortgage 
Indebtedness  for  which  It  Is  primarily  liable, 
so  that  there  may  be  no  danger  whatevN  of 
any  of  this  portion  of  such  Indebtedness  being 
shifted  over  onto  defendants'  part  of  the  mort- 
gaged premises,  if  Marshall's  part  Is  sold  first 
Nether  do  we  wish  to  be  nndeistood  as  con- 
ceding that  such  theory  of  defendants  is  oot- 
rect,  or  that  after  plaintiff  had  obtained  Judg- 
ment against  them  In  this  action  toe  the  $10,- 
000  and  Intoest  thereon,  and  they  had  paid 
that  Judgment,  {dalntiff  could  bold  their  land 
for  ai^  part  of  the  other  f.1,000  or  Interest 
therecn.  It  may  be  that  plaintiff  cannot  adi^ 
the  benefits  of  the  contract  made  by  and  be- 
twem  Marshall  and  these  defendants,  and  at 
the  seme  time  reject  the  burdens  of  that  same 
contract.  It  may  be  that  he  takes  the  burdens 
with  the  benefits,  so  far  as  those  burdens  will 
apply  to  his  rights  and  interests  In  the  snb- 
Ject-matter  of  that  contract,  and  that,  when  he 
has  recomed  the  910,000  and  Interest  oa  this 
aontract,  the  agreement  which  he  has  so  adopt- 
ed will  Ipso  facto  release  defendants*  premises  , 
from  the  Uen  of  the  other  $5,000  and  Interest 
thereon.  If  this  be  true,  defendants  have  no 
equities  to  Interpose  In  tliln  action,  but  staiul 
In  mudi  the  same  relation  to  this  mortgage  as 
does  an  ordinary  mortgagor  when  sued  at  law 
on  Us  personal  liability  fbr  the  mortgage  In- 
debtedness. But  the  question  here  suggested 
was  not  argued  by  .counsel,  and  we  do  not 
want  to  be  understood  as  deciding  whether  or 
not  snch  recovery  In  this  actkm  of  the  $10,000 
and  Interest  would  release  defttidants*  land 
from  the  lien  of  the  mortgage  for  the  balance 
of  the  mm^ge  Indebtedness.  This  disposes 
of  the  case,  and  the  Judgment  aj^pealed  from 
tB  affirmed. 


KUGATH  T.  MEYERS  et  a!. 

(Supreme  Court  of  Minnesota.   Not.  14,  1895.) 

BxBOOTiON  Sals  or  Hohbstbad— In'jdsctiom— 
Lien. 

The  owner  of  SO  acres  of  land,  while  in- 
debted to  the  defendant,  conveyed  toe  laud  to 
pifiiutitf.  who  ID  Gousideration  thereof  agreed  to 
pay  such  indebtedness.  Plaintiff  has  ever  aiuce 
occutned  the  land  as  his  homestead,  and,  while  so 
occupying  the  same,  defendant  obtained  and 
docketed  Judgment  against  him  on  liis  agreement 
to  pay  said  mdebteduess,  iBsued  execution,  and 
levied  on  the  land.  Beld,  in  aa  action  to  mjoin 
the  execution  sale,  that.  If  defendant  bad  any 
lien  on  the  land,  he  must  establish  and  enforce 
it  in  equity,  and  that  the  sale  ihonM  be  en- 
joined. 

(Syllabus  by  the  Court) 

^  Appeal  from  district  court.  Waseca  county; 
Thomas  S.  Buckham,  Judge. 

Action  by  Fred  L.  Kugath  against  John 
Meyers  and  Henry  Reynolds.  From  an  or- 
der sustaining  a  demurrer,  defendants  ap- 
peal. Affirmed. 

John  Moonan,  for  appellants.  P.  McOot- 
wn.  for  respondent 


GAKTT,  jr.  One  Cari  Engath  was  the 
owner  of  80  acres  of  land  In  Waseca  conn- 
ty,  on  which  there  was  a  mortgage  of  $800. 
£fe  was  also  Indebted  to  defendant  who 
bekl  his  promissory  note  for  such  Indebted- 
ness. Kugath  sold  and  cmiTeyed  the  land 
to  plaintiff,  who  In  consideration  thereoC 
agreed  to  pay  said  mortgage  luMitwlnsai, 
and  also  to  pay  sold  note.  It  does  not  ap- 
pear that  this  agreement  was  Inserted  hi  tiie 
deed  of  conreyance.  Plaintiff  has  erer  rince 
occupied  the  premises  as  his  homestead. 
After  plaintiff  had  so  pordiased  the  prem- 
ises, and  occupied  them  as  hie  homestead, 
this  defendant  obtained  a  judgment  agaloat 
Um  for  the  sum  of  1317.80;  <m  bis  said  agree- 
ment to  pay  Bidd  note^  docketed  the  Jndg- 
ment,  and  levied  execution  mi  the  land, 
nalntlff  brought  this  actkm  to  en]i^  the 
sale  of  the  land,  on  the  ground  that  It  was 
his  homestead,  and  «empt  tnm  sale  on  ex- 
ecution. Defendant  answored.  Plaintiff  de- 
murred to  the  answer  <m  the  groond  that  it 
does  not  state  a  defense;  and  defendant  ap- 
peals from  an  order  snstataiing  the  demnrrer. 

We  are  of  the  opinion  that  the  order  ap- 
peailed  from  should  be  affirmed.  Whether 
w  not  def  Midant  has  on  equitable  lien  oa 
the  land  for  the  payment  of  his  debt  It  Is 
not  necessary  here  to  consider.  If  be  has 
such  a  lien.  It  Is  wholly  In  pals,  and  slioDld 
be  established  and  enforced  in  equity.  The 
general  public  canuot  be  eqncted  to  bid  at 
a  sale  on  execution  la  such  a  case,  koA,  oa  ■ 
general  rule,  it  Is  not  good  puUlc  p(dlcy  to 
allow  a  sale  (m  execution  where  It  does  not 
appear  to  the  public  that  the  Judgment  Is  a 
lien  on  the  premises  sold.  A  wdl-recog- 
nlaed  exception  to  this  rule  is  the  esse 
where  the  debtor,  In  fraud  of  bis  credltcns. 
has  conveyed  away  his  property  before  the 
Uen  of  the  Judgmoit  attached.  See  FreenL 
Bx*ns.  I  1S6  et  aeq.  In  that  case  the  law 
says  that  be  shall  not  have  the  tmieflt  he 
might  get  from  the  delay  caused  by  his  own 
wrong.  But  no  such  principle  la  InTtdved 
In  this  case.  Order  affirmed. 


VOTER  V.  DISPATCH  PRINTING  CO. 

(Supreme  Court  of  Minnesota.  Not.  14.  1885.) 

lajoaT  TO  Emplotb— NKOLiomoB— DiBBctnie 
Verdict. 

In  an  action  by  a  serrant  against  hia  nut- 
ter for  damages  tor  personal  injury.  Mi,  m  the 
evidence.  It  was  a  question  for  the  juir  whether 
or  not  the  master  was  negligent  and  wiwtlur 
or  not  the  servant  at  the  time  of  bis  injnrr  wai 
actiiuE  within  the  scope  of  ills  anplQrmeBt 
(Syllabus  by  the  Court) 

Appeal  from  district  court  Rameey  countri 

Kerr,  Judge. 

Action  for  personal  Injuries  by  J<^  B.  To;- 
er  against  the  Dispatch  Printliig  Oompan? 
A  verdict  for  defendant  was  directed,  and 
from  an  wder  denying  a  new  trial  plaistiff  t^- 
peals.  Rerersed. 
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unocn  JOnnBon  (James  so,  TraaR,  oc  ccnm- 
ael),  ttx  appelant  Mann,  B<qwaen  &  Tbyge- 
Bon,  tor  respondent 

CANTY,  J.  Defendant  Is  the  publisher  of 
a  daily  newspaper  in  St.  Paul.  Plaintiff  was 
iQ  its  employ  for  Are  or  six  days,  mostly  in 
assisting  in  setting  up  a  new  printing  press 
in  Its  press  room,  In  the  basement  of  Its  print- 
ing establishment  There  were  at  the  time 
two  other  presses  already  In  use  In  this  press 
room,  At  one  of  these  presses  there  was 
used  an  electric  lamp,  to  which  was  attached 
two  electric  wires.  Insulated,  and,  as  we  unr 
derstand  the  evidence,  bound  together.  These 
wires  extended  from  the  hand  lamp  where 
It  ordinarily  hung,  over  the  press,  down  Into 
a  shallow  pit  under  the  press,  and  were  tber^ 
wound  Into  a  coll,  which  hung  on  a  peg  on  the 
Bide  of  the  pit,  and  again  extended  from  this 
coil  to  the  wall  of  the  room,  and  were  there 
ctmnected  with  other  electric  wires.  One 
Cameron  was  the  pressman  who  operated  this 
pressL  One  Egan  was  Vbs  foreman  of  the 
press  room,  under  whose  superint^idencQ 
plaintiff  was  employed.  At  the  time  in  ques- 
tion plaintiff  was  at  work  on  the  new  press, 
when  he  was  called  over  by  Cameron  to  the 
press  of  which  Cameron  was  pressman,  and 
told  to  hand  the  electric  hand  lamp  to  Came- 
ron, under  one  part  of  this  press  where  Cam- 
eron was  at  work.  He  went  into  the  pit  un- 
der the  press,  and  took  the  lamp,  which  then 
lay  under  one  side  of  the  press,  and  reached 
it  to  Cameron,  but  the  wire  attached  to  the 
lamp  -was  too  short  to  permit  the  lamp  to  be 
tflken  to  the  desired  place.  Then  plaintiff 
seized  the  wire  in  his  hand  for  the  purpose 
of  uncoiling  it  off  of  the  p^,  and,  while  pro- 
ceeding to  do  so,  received  a  shock  of  electrici- 
ty from  the  wire,  which  prostrated  him,  burn- 
ed his  hands,  face,  and  arm  severely,  and  also 
burned  his  clothes.  This  action  is  brought  ! 
to  recover  damages  for  this  injury.  It  Is 
claimed  by  plaintiff  that  he  was  injured  in 
the  course  of  his  employment,  by  reason  of 
defendant's  negligence  In  permitting  this  wire 
to  be  uninsulated  In  parts  and  defectively  in-  | 
sulated  in  otbw  parts,  and  in  permitting  a  ! 
Iquantlty  of  water  to  remain  in  the  pit,  which  ' 
gave  the  person  standing  in  the  water  and  i 
coming  in  contact  with  the  wire  a  more  com- 
plete connection  with  the  ground,  causing  him 
to  receive  a  more  severe  shock  from  the  wire.  ; 
At  the  close  of  the  trial  the  court  ordered  a  ; 
verdict  for  defendant,  and  from  an  order  de-  ' 
nying  bis  motion  for  a  new  trial  plaintiff  ap- 
peals. ! 

We  are  of  the  opinion  that  there  was  suffl-  ' 
dent  evidence  to  sustain  a  verdict  for  plain-  I 
tiff,  and  that  the  court  below  erred  in  taking  j 
the  case  from  the  jury.  It  aufflclently  appears  { 
from  the  evidence  that  this  pit  Is  a  place 
Mrhere  defendant's  employte  were  accustomed 
to  go  and  handle  this  lamp  and  wire  as  plain- 
tiff had  handled  them,  and  we  are  of  the  opin- 
ion that  the  ertdrace  toids  to  prove  that  de- 
fendant rma  negligent  In  permitting  the  in- 


sulation or  the  wire  to  be  defeetiTe  ana  out 
of  repair.  This  proposition  Is  not  strenuously 
controverted  by  defendant's  counsel,  but  It  ts 
contended  that  plaintiff  at  the  time  of  his  in- 
Jury  was  acting  without  the  scope  of  his  em- 
ployment, and  was  a  mere  volunteer  In  going 
Into  the  pit  and  handling  the  lamp  and  wire. 
We  cannot  agree  with  counsel  that  the  evi- 
dence oHiciusively  shows  this  to  be  the  case. 
It  la  true  that  Cameron  was  a  mere  fellow 
servant,  who  had  no  authority  to  change  the 
scope  of  plaintiff's  employment,  or  direct  him 
to  go  into  the  pit  and  handle  the  wire,  if 
that  was  without  the  scope  of  his  employ- 
ment But  whether  it  was  within  the  scope 
of  his  employment  or  not  must  be  determined 
from  all  the  evidence  and  circumstances  in 
the  cas&  Plaintiff  testified  that  he  was  em- 
ployed by  the  foreman,  Egan.  He  fuither  tes- 
Ufled  as  foUows:  "Q.  At  the  thue  he  hired 
you,  what  Instmctlons  did  he  give  you  as  to 
your  duties?  What  were  yott  to  do  there? 
A.  I  was  to  hdp  aroond  that  new  press;  to 
help  on  that  new  press,— the  press  they  were 
putting  np,--up  to  Thursday,  in  the  evening, 
when  be  bid  (rfC  a  gentleman  by  the  name  of 
Nolan,  and  the  other,  Robert  Lone;  and  I 
was  kept  on,  and  in  the  morning  was  called 
over  to  the  old  press."  "In  the  morning  I 
came,  and  I  was  t<dd  to  help  around  the  press 
room,  which  was  my  instructions  from  Mr. 
Egan."  "Friday  morning  I  was  working  on 
that  new  press.— finishing  that"  He  testified 
that  a  few  days  before  it  had  raiued  coii»ld-- 
erably,  and  the  water  came  down  Into  the 
press  romn.  He  further  testified:  "I  couldn't 
say  I  saw  any  of  this  water  going  Uito  the  pit. 
We  had  to  work  there.  We  were  moving  pa- 
per at  the  time.  As  soon  as  the  water  started 
running  we  had  to  move  paper,  and  some  at 
them  were  sweeping.  They  were  sweeping 
the  wat»  back."  On  cross-examination  he  tes- 
tified: "Q.  You  were  employed  specifically  to 
help  put  up  that  new  press,  weren't  you?  A. 
Yes,  sir.  Q.  Weren't  yon  standing  right  by 
the  new  press  when  Camercn  called  you  over 
to  hand  him  the  light?  A.  I  was.  Q.  You 
worked  there  all  the  morning  of  Friday  until 
Cameron  called  you?  A.  Yes,  sir;  not  all 
the  morning.  Q.  Well,  in  connection  with  It, 
—either  right  on  it,  or  bringing  things  to  It? 
A.  Yes,  sir.  Q.  Now,  aside  from  that  me 
act,  you  wtn  working  all  the  time  either  on 
or  in  camecthHi  with  the  new  press?  A.  Yes, 
sir.  Q.  But  yet  you  say  that  Mr.  Egan  told 
you  Thursday  night  that  you  were  to  work 
around  the  press  room?  A.  Yes,  sir.  Q. 
What  did  you  understand  by  that?  A.  For 
staying  aroimd,  because  he  laid  Mr.  Nolan 
and  Mr.  Lone  off.  Q.  You  came  back  In  the 
morning,  and  were  working  around  the  put- 
ting up  the  new  press?  A.  And  putting  up 
the  new  press.  Q.  How  came  he  to  tell  yoo 
he  wanted  you  to  work  around  the  press  nxnn? 
A.  They  were  laid  off,  and  the  machine  was 
pretty  near  built  Q.  But  it  was  work  en- 
tirely on  the  new  press?  A.  They  hadn't 
Tbey  had  been  wwklng  also  on  the  cdd  prees. 
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moTlng  out  papers,  and  Mr.  Lone  was  work- 
ing on  the  machine  during  tlie  week."  It  is 
true  that  thla  evidence  Is  contradicted  as  to 
tile  orders  he  received  from  Egan,  and  on  some 
other  points,  but  the  question  of  veracity  thus 
raised  Is  fM-  the  Jury.  Egan  was  at  the  new 
press  when  plaintiEf  was  called  away  from 
that  press  by  Cameron,  but  he  testifies  that 
he  did  not  hear  Cameron  call  plaintiff  away. 
Cameron  went  to  plaintiff's  relief,  and  was 
himself  also  shocked  by  the  electricity,  and 
Egan  testlfled  that  wbra  he  heard  Cameron 
"hollering"  he  seized  a  hatchet  and  cut  the 
wire.  The  plaintiff  Is  a  printer  by  trade.  All 
of  these  presses  were  being  used,  or  In  course 
of  construction  to  be  used,  by  defendant,  in 
one  branch  of  its  business.  The  same  fore- 
man bad  charge  of  all  of  this  branch  of  t*c 
biLBiness,  and  all  of  the  employes  in  this  press 
room  were  under  his  Immediate  direction. 
There  does  not  appear  to  have  been  any  very 
clear,  strong,  or  distinct  line  drawn  between 
the  business  of  setting  up  of  the  new  machine 
and  ttiat  of  operating  the  old  ones,  or  any 
very  marked  difference  in  the  character  of 
the  trade  or  calling  required  in  the  employes 
in  each  part  of  the  work.  Under  the  evidence 
and  all  the  circumstances'  of  the  case,  we  are 
clearly  of  the  opinion  that  It  was  a  question 
for  the  Jury  whether  or  not  plaintiff  was,  at 
the  time  of  his  Injury,  acting  within  the  scope 
of  bis  employment  Tbe  order  appealed  from 
Is  reversed,  and  a  new  trial  oi-dnred. 


BLEXRUU  v.  KUSTBR.' 
(Bopreme  Court  of  Minnesota.   Nov.  18.  1895.) 
ExECUTtOK— Action  sr  SaBRirr  tor  Amodkt  op 
Bill. 

On  an  examination  of  tbe  evidrace  In  this 
case.  It  is  Xtid  that  it  was  insufllcient  to  support 
the  verdict. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Houston  county; 
John  Whytgck.  Judge. 

Action  by  George  N.  Blexrud  against  Sam- 
uel Kuster.  From  an  order  denying  a  new 
trial  after  verdict  fw  plaintiff,  defendant  ap- 
peals. ICeversed. 

This  action  was  brought  tar  the  amount  bid 
tar  land  sold  by  plaintiff  as  sheriff  on  execu- 
tion, and  bid  in  by  defendant's  son;  plaintiff 
all^^ng  that  the  bid  was  made  on  behalf  of 
defendant,  pursuant  to  a  previous  agi-eement 
^ving  tbe  son  authority  to  make  tlie  bid. 

E.  H.  Smalley,  for  appellant  W.  R.  Dux- 
bury,  for  respondent 

COLLINS,  J.  Although  counsel  for  appel- 
lant (defendant)  has  made  29  assignmeuta  of 
error  in  this  case,  it  is  properly  disposed  of 
on  the  eighth,— that  the  court  below  erred 
in  refusing  to  dismiss  when  plaintiff  rested. 
We  have  thoroughly  examined  the  evidence 
covered  by  the  motion  to  dismiss,  and  do  not 
find  a  particle  which  would  have  warranted  a 
verdict  for  plaintiff,  and  certainly  there  was 


none  Introduced  afterwards  by  the  defendant 
on  which  snch  a  verdict  could  rest  GlTtng  to 
the  testimony  of  the  plaintiff  and  hfs  wit 
nesses  the  benefit  of  all  questlni  as  to  i» 
Import  and  weight,  it  simply  shows  that  de- 
fendant, or  his  son,  or  both,  were  anxious  tu 
purchase  the  land  at  the  execution  sale.  H  a 
good  title  could  be  obtained;  that,  at  diss- 
ent times  while  the  notice  of  sale  was  ijeing 
published,  one  or  the  other,  and  aometloes 
both  together,  had  conversations  relative  to 
bidding  at  the  sale  with  the  plaintiff  shprift 
and  the  attorney  for  the  Judgment  credit  ^r. 
The  day  before  the  sale,  they  went  tt^ether 
to  the  attorney's  office,  and  again  spoke  of 
it;  but  the  most  of  the  conversation  bore  up- 
on the  subject  of  the  title,  and  the  probability 
Qif  defendant's  obtaining  a  loan  of  vann^j 
should  he  conclude  to  bid  at  the  sale  and  pr^ve 
to  be  the  successful  bidder.  In  none  of  these 
conversations  does  it  appear  that  defendam 
stated  that  he  would  bid  at  tiie  sale,  nor  did 
he  say  or  Intimate  that  his  son  was  or  wonid  be 
authorized  to  bid  in  his  l)ehalf.  Nor  was  there 
anything  in  his  acts  which  indicated  that  iLe 
son  was  so  authorized.  There  was  testhuonT 
to  the  effect  that,  a  day  or  two  before  the  salt, 
defendant  told  the  sheriff  that  his  son  woald 
bid  at  the  sale,  but  from  this  It  cannot  ^x  \d- 
ferred  that  the  son  was  to  bid  on  behalf  of 
the  father.  The  infwence  would  be  that  the 
son  was  intending  to  bid  for  himaelt 
there  was  also  some  evidence  of  tbe  dod's 
statements,  made  before  and  after  the  Kile, 
from  which  the  Inference  might  be  dra«Ti. 
possibly,  that  the  bid  actually  made  by  the  s.m 
was  for  the  father.  It  is  hardly  necesarr 
to  say  that  the  bid  cannot  be  fastened  onto  tlit- 
father  solely  upon  statements  made  by  the 
son.  even  If  thoy  were  clear  and  posilive. 
Again,  it  clearly  appears  that,  before  ami  at 
the  time  of  the  sale,  the  sheriff  expected  t!w!. 
if  the  father  or  the  son  wanted  to  bay 
tend,  the  bid  In  tiicir  behalf  was  to  be  m-ile 
by  the  witness  Eltenz,  because  of  Bomc  lif-al 
feeling,  and  that  he  did  not  expect  either  to  W'l 
In  person.  The  premises  were  struck  off  ac  i 
sold  at  the  execution  sale  to  the  son,  Cbarl* 
Kuster,  he  being  the  only  bidder.  A  very 
strong  presumption  arises  that  he  was  tbe  ac- 
tual purchaser,  and  this  presumption  ou^t  m 
to  be  overcome  and  removed  by  any  suca 
proofs  as  were  presented  on  the  trtai  of  tW* 
case.  The  case  should  liave  been  dismiss-l 
when  plaintiff  rested,  and  the  verdict  Is  with- 
out evidence  to  support  It  Order  reversed, 
and  new  trial  ordered. 


STATE  ex  rel.  CITY  OF  ST.  PAUL  v.  ST. 

PAUL.  M.  &  M.  RT.  CO.  et  sL 
(Supreme  Court  of  Minnesota.  Nov.  18, 
Dbdicatios  op  Hiouwats— Acckptasot  — Riu- 

ROID  COHI-AHIIB— BbIDOIHO  TUOUl 

1.  Held,  from  certain  town  fdats  iDtrodared 
in  evidence  on  the  trial  of  this  action,  which,  be- 
cause of  incompleteucsa  and  defective  exeonii^' 
were  not  statutory  plats,  tbe  intention  of  d* 


1  Rehearing  denied. 
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ownera  of  the  land  platted  to  dedicate  to  public 
use  as  a  street  what  is  now  known  as  "Grove 
Street,"  in  the  city  of  St.  Paul,  across  a  certain 
valley,  and  also  to  dedicate  what  b>  known  aa 
"Burr  Street"  from  the  west  bank  of  this  valley 
to  where  it  would  intersect  said  Grove  street, 
clearly  amtears;  and,  further,  that  such  platting 
■mounted  to  an  offer  to  dedicate,  which  mifcht  be 
and  has  been  accepted  by  the  anthorities  of  said 
city. 

2.  In  a  m&ndamuB  proceeding  to  compel  cer- 
tain railway  companies  to  build  a  bridge  over  their 
railway  tracks  where  they  cross  these  streets  in 
the  vall^.  the  court  found  that  the  streets  could 
not  be  improved  by  filling  without  acquiring  land 
for  Blopea  outside  of  the  street  lines,  or  by 
building  high  retaining  walls  along  these  lines, 
and  this  would  be  more  expensive  than  bridging, 
and,  further,  that  the  propriety,  necessity,  and 
ex[>ediency  of  bridging  these  streets  nrose  from 
natural  cooditiona,  the  topography  of  the  snrand 
on  each  aide  of  the  valley,  and  not  from  the  lay- 
i&g  of  the  tracks  or  th^  frequent  use  by  respond- 
4>nl8.  Held,  that  the  findings  were  supported  by 
the  evidence,  and  justified  the  conclusion  of  law 
that  no  obligation  rested  upon  0ie  respondents  to 
build  the  teidge. 
(SyllabuH  by  the  Court.) 

Appeal  from  district  court,  Ramaey  coimty; 
Charles  D.  Kerr,  Judge. 

Mandamus  by  the  state  on  the  relation  of  the 
city  of  St  Paul  against  the  St.  Pan],  Minne- 
apolis &  Manitoba  Railway  Company  and  oth- 
ers. Judgment  for  defendauta,  and  plaintiff 
appeals.  Affirmed. 

B.  J.  Darragh  and  Hermon  W.  FhlUlps,  for 
appellant  M.  D.  Grorer,  C.  Wellington,  C. 
W.  Bunu,  and  Davla,  Kellogg  &  Sevawnce, 
for  respondents. 

COLLINS,  3.  Tbts  was  a  mandamus  pro- 
ceeding to  compel  the  respondent  railway 
companies  to  construct  a  bridge  over  their 
respective  ti*acks  where  they  a'oss  what  are 
dalmed  to  be  Grove  street  and  Burr  street 
in  the  city  of  St.  Paul.  The  situation  can 
be  easily  understood  by  reference  to  plalntifT's 
exhibit  numbered  IS.  It  appears  that  when 
government  section  32  was  in  its  natural 
condition  It  was  crossed  diagonally  by  a  val- 
ley or  gorge  about  50  feet  deep  and  about 
600  feet  wide.  The  rides  of  this  valley  were 
predi^tous,  and  could  not  be  ascended  or 
descended,  except  by  pedestrians,  and  then 
with  great  difficulty.  The  bottom  was  quite 
level,  but  very  wet,  and  a  small  stream  of 
water,  called  "Trent  Brook,"  flowed  through 
it  In  a  Bontheasterly  direction,  emptying  Into 
Phalen  creek  a  short  distance  from  the  locus 
In  quo.  It  was  conclusively  shown  on  the 
trial  that,  as  they  were  in  a  state  of  nature, 
the  rides  and  bottom  of  the  valley  could  not 
have  been  used  for  ordinary  streets.  It  was 
therefore  Impassable,  except  for  persons  on 
foot,  unless  bridged  or  graded  from  side  to 
ride.  The  center  or  quarter  line,  east  and 
west,  of  section  82,  crossed  this  depression 
at  an  angle  of  about  20  degrees,  and  a  space 
<rf  33  feet  on  each  side  of  this  line  Is  now 
Grove  street,  according  to  relator's  contention. 
Burr  street  Is  at  right  angles,  and  northerly  of 
OroTe,  and  Intersects  the  latter,  if  at  all, 
about  the  center  of  the  valley.    The  first  rail- 


I  way  track  along  this  valley  was  laid 
on  a  roadbed  graded  along  the  eastei 

I  side,  a  few  feet  above  the  bottom  lai 
needed  for  railway  purposes,  the  right 
was  widened,  the  valley  filled  In  and 
the  waters  of  the  stream  turned  ui 
archway,  and  more  tracks  laid.  They 
within  the  sides  of  the  valley,  and  a 
30  to  40  feet  below  the  natural  surfao 
ground  where  Grove  and  Burr  street 
the  same.  These  tracks,  now  25  in  i 
are  In  constant  use,  so  that,  If  the  nat 
stacles  in  the  way  of  crossing  could  be  ri 
surface  crossings  would  not  be  fearible 
If  the  tracks  were  entirely  out  of  tl 
the  natural  obstacles  we  bare  me 
would  still  remain.  To  make  these 
Grove  and  Burr,— assuming  for  the 
that  th^  are  streets,— available  for 
use  over  and  across  this  valley,  the? 
have  to  be  graded  or  bridged,  and  thl 
out  regard  to  what  has  been  done  by  r 
ent  railway  companies.  The  necesslt:; 
exist  had  no  tracks  been  laid  along  th<> 
and  from  the  evidence  of  the  city  e: 
which  stood  unquestioned,  It  clearly  a| 
that  the  fill  was  so  great  that  neither  st: 
be  properly  graded,  or  so  as  to  be  o: 
use,  without  condemning  ground  for 
on  each  ride  of  the  street  lines,  or  by  I 
high  retaining  walls  upon  either  ride 
the  street  lines;  and  the  engineer  fra^: 
mttted  that  It  would  be  much  chci 
construct  the  contemplated  bridge  I 
erect  retaining  walls  and  grade  the 
He  expressed  no  opinion  as  to  the 
cost  of  a  bridge  and  the  cost  of  ai 
ground  for  slopes  outside  of  the  strei 
and  then  grading,  but,  if  the  latter  ' 
cheaper  method  of  the  two,  and  thn 
could  have  thus  been  put  in  a  condll 
travel  at  a  less  expense  than  they  i: 
bridged,  It  was  incumbent  on  the  n- 
Bhow  It,  and  in  this  way  establish  t 
that  the  railway  tracks  impaired  ai 
f ered  with  the  proper  use  of  tlie  pnbl  1 
The  court  below  found  that  owlnj 
natural  conformation  of  the  ground  n  I 
streets  cross  the  valley,  and  the  exji 
securing  by  condemnation  proceed  I 
otherwise  the  right  to  make  the  m 
riopes  outride  of  the  street  lines  If  a 
made,  it  would  be  necessary,  and  v  ■ 
the  least  expenrive  and  most  expedli : 
to  secure  a  crosring  of  said  valley  I : 
tng  the  same.  We  think  this  find 
Justified  by  the  evidence,  although 
fore  stated,  the  city  «iglneer  did  not  [ 
the  cost  of  a  bridge  with  that  of  fill : 
slopes  outside  of  the  street  lines.  1  i 
also  found  that  such  necesrity  or  ex  , 
was  in  no  nunner  enhanced  or  affecti  i 
occupancy  of  the  valley  by  the  tr« : 
lias  always  existed,  and  will  con : 
exist,  solely  because  of  natural  condit  i 
Independently  of  and  without  refc ' 
the  fact  that  respondent  companies  I 
cupled  the  ground  at  the  bottom 
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natural  depression.  Tbts  must  be  obvious. 
Bridging  the  tracks,  that  the  streets  may  be 
opened  to  the  public,  is  proper,  necessary, 
and  expedient,  not  twcause  of  the  presence  of 
the  tracks,  but  because  of  natural  surface 
features  of  the  ground,  and  lay  of  the  land 
topographically.  The  natural  conditions 
would  remain  If  every  track  were  removed, 
and  such  removal  would  have  no  effect  upon 
the  propriety,  necessity,  or  expediency  of 
bridging  the  valley.  Instead  of  improving  the 
streets  in  some  other  way.  So  that  the  neces- 
sity and  expediency  in  question  arise  Inde- 
I)endently  of  and  are  entirely  unaffected  by 
the  respondents'  tracks  or  their  frequent  use. 

TJnder  the  charter  provisions  of  the  company 
which  built  the  tracks  now  used  by  the  Great 
Northern  Company,  It  had  the  right  and  au- 
thority to  construct  Its  railway  upon  and 
across  any  public  or  private  way,  road,  or 
street,  subject,  however,  to  the  duty,  liability, 
and  obligation  to  put  such  way,  road,  or 
street  in  such  condition  and  state  of  repair  as 
not  to  impair  or  Interfere  vidth  its  proper  use. 
The  court  below  so  found,  and  it  also  found 
that  the  St  Paul  &  Northern  Pacific  Railway 
Company,  which  built  the  remaining  tracks, 
bad  by  Its  charter  provisions  and  the  laws  of 
the  state,  the  same  right  and  authority,  and 
was  subject  to  the  same  duty,  liability  and 
obligation.  Natural  causes  and  obstacles  im- 
paired, interfered  with,  and  prevented  the 
public  nse  of  certain  parts  of  these  streets 
located  at  the  bottom  of  the  valley;  not 
the  railway  tracks,  nor  their  frequent  and 
almost  continuous  nse  for  railway  pmposes; 
and  these  causes  and  obstacles  remain.  They 
can  be  overcome  in  the  most  proper  and  ex- 
pedient way  by  bridging,  and  the  necessity  of 
this  method  of  overcoming  such  causes  and 
obstacles  is  wholly  independent  of  respond- 
ents' tracks.  If  it  were  feasible  or  possible 
to  cut  down  the  sides  of  the  valley,  and  make 
surface  crossings,  and  the  necessity  for  a 
bridge  grew  solely  out  of  the  fact  that  such 
crossings  would  be  dangerous  to  the  public, 
a  different  question  would  be  presented. 
Prom  the  findings  of  the  court  above  mention- 
ed, and  upon  the  admitted  facts,  we  do  not 
hesitate  to  say  that  the  duties  and  obligations 
imposed  upon  the  respondents  with  respect  to 
street  crossings  have  not  been  disregarded 
or  violated,  and  that,  assuming  their  tracks 
are  laid  In  public  streets,  they  are  under 
no  legal  obligation  to  build  the  toidge  In  ques- 
tion. 

The  conclusions  of  law  of  the  court  below 
could  have  been  rested  on  the  findings  of 
fact  we  have  mentioned,  but  the  court  also 
found  that  Orove  street  and  Burr  street  were 
never  l^ally  platted,  and  that  neither  was 
ever  used  or  traveled  across  the  valley  be- 
tween the  points  of  high  ground  on  either 
Bide.  It  Is  evident  that  the  plats  Introduced 
in  evidence  known  as  Plaintiff's  Exhibits  1,  2, 
S,  and  5,  were  incompletely  and  defectively 
executed  in  several  respects.  They  were  not 
executed  In  accordance  with  the  statute,  and 


were  not  statutory  plats.  But  we  are  clear- 
ly of  the  opinion  that  it  was  the  intentloa  of 
the  parties  who  owned  the  land  covered  by 
the  plats,  and  who  caused  the  plats  to  he 
made,  to  dedicate  to  public  use  as  a  street 
Grove  street,  so  called,  of  the  full  width  of  66 
feet,  and  completely  across  the  valley;  and 
also  to  dedicate  Burr  street,  so  called,  from 
the  west  bank  of  the  valley  to  where  It  would 
Intersect  Grove,  about  the  mIdiSe  of  the  val- 
ley. There  was  an  offer  to  dedicate  evidenced 
by  the  plats.  These  owners  subsequently  con- 
veyed the  property  platted  by  lots  and  blocks, 
referring  to  such  plats,  and  such  conveyances 
worked  an  estoppel  in  favor  of  the  grantees, 
and  no  subsequent  reservation  could  be  made 
without  their  consent;  and  the  rights  eo 
granted  may  be  adopted  and  enforced  by  the 
public  authorities.  Hurley  v.  Boom  Co.,  31 
Minn.  143,  24  N.  W.  917;  Borer  v.  Langc.  44 
Minn.  281,  46  N.  W.  358;  Great  Nonhem 
Ry.  Co.  r.  City  of  St.  Paul  (Minn.)  63  N. 
W.  96.  And  it  Is  also  to  be  noticed  that, 
althous^h  more  than  40  years  bave  eiajK^ 
since  these  plats  were  made  and  filed  for 
record,  none  of  the  original  proprietors,  and 
none  of  their  remote  or  tnunedlate  grantees, 
excepting  these  respondents,  have  ever  ques- 
tioned the  complete  dedication  of  these  streets, 
so  far  as  the  record  shows.  We  are  further 
of  the  opinion  that  from  the  evidence  It 
conclusively  oppears  that  the  city  accepted 
the  offers  of  dedication  when  its  connfiel  adopt- 
ed a  resolution  approving  the  Folsom  sun-ey 
and  map  of  the  city.  At  any  rate,  the  au- 
thorities accepted  the  dedicatory  offers  when 
they  took  action  towards  opening  the  streets 
over  the  railway  tracks.  That  the  city  maj 
not  be  boimd  in  the  future  by  the  findings 
In  opposition  to  these  views,  it  is  ordered  that 
so  much  of  the  flndinga  of  fact  as  are  in  con- 
flict herewith  be  stricken  ouL  The  order 
appealed  from  Is  affirmed. 

BUOK,  J.,  took  no  part 


GRBENMAN  v.  BOARD  OF  COM'RS  OF 

MOWEat  OOUNTT. 
(Supreme  Court  ol  Uinaesota.  Not.  IS,  1885.) 

COUKTIRS— CONSTBDCTIOSI  OW  BSIDOBB: 

Chapter  175,  Sp.  Laws  1885,  sireB  tbt 
county  commissioners  of  Mower  coonl?  aatborilj' 
to  constrnct  a  public  bridge  within  Hie  CMponte 
timits  of  the  city  of  Austin  when  the  cost  «f 
construction  of  sudi  bridge  exceeds  $100^  aid  to 
par  for  the  same  out  of  the  county  fmids. 
(SyUabus  by  the  Coort) 

Appeal  from  district  cotirt,  Moww  connty; 
John  WbytoCk,  Judge. 

Action  by  Jobn  At  Greeniaan  acaUurt  the 
board  oC  eoimty  commissioners  of  Uowei 
connty.  Judgment  for  def  mdanU  and  pUn- 
tlff  appeals.  Affirmed. 

J.  M.  Greenman  (French  &  Wrigbt,  of  conn- 
sel),  pro  se.  S.  D.  Catherwood  and  KIncdg 
&  Shepherd,  for  respondent 
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GANTT.  J.  Plaintiff,  a  taxpayer  of  Mow- 
er county,  Imniffbt  this  action  to  enjoin  the 
coun^  commissioners  of  that  connty  from 
oonstmctlns  a  public  bridge  within  the  cor> 
porate  limits  of  the  city  of  Austin  in  that 
county,  and  paying  therefor  out  of  the  coun- 
ty funds.  Defendants  answered,  and  plain- 
tiff demurred  to  the  answer,  on  the  gronnd 
that  It  did  not  state  facta  sufficient  to  con- 
stitute a  cause  of  actioa  The  court  below 
OT«miled  the  demurrer,  and  ordered  Judg- 
ment thereon  for  defendant  Pldlntlff  ap- 
peals from  the  Jud^ent  entered  according- 
ly. 

The  city  of  Austin  was  incorporated  by 
chapter  1,  Sp.  Laws  1876.  Section  1  of  sub- 
chapter 7  of  that  act  proTldes: 

"Section  L  The  common  council  of  said 
city  shall  hare  the  care,  supervision  and 
control  of  all  the  highways,  bridges,  streets, 
alleys,  pubUc  squares  and  grounds  within 
the  limits  of  the  dty,  and  shall  have  the 
power  to  build  and  keep  in  repair  bridges 
and  the  approaches  to  the  same,  lay  out, 
open,  alter,  vacate  public  squares,  highways, 
streets,  lanu,  and  alleys,  and  widen  or 
straighten  the  same." 

Plaintiff  contends  that  this  gires  to  the 
city  of  Austin  the  exclusive  authority  to 
build  such  a  bridge,  and  throws  ui»n  the 
city  the  expense  of  such  constmctlon. 

But  there  has  been  subsequent  legislation. 
Chapter -175,  Sp.  Laws  1886,  provides: 

"Section  1.  The  county  commissioners  of 
the  county  of  Hower  shall  construct,  build 
and  keep  In  repair  all  bridges  built  In  said 
county,  except  where  the  cost  and  expense 
shall  be  less  tlian  one  hundred  (100)  dollars. 

"Sec.  2.  The  county  commissioners  of  said 
county  shall  have  the  general  supervision 
of  all  bridges  except  where  the  cost  and  ex- 
pense is  less  than  one  hundred  (100)  dollars; 
and  shall  hare  the  power  to  appropriate* 
snch  sums  of  money  from  the  county  treas- 
ury as  shall  be  necessary  to  build,  construct 
and  keep  In  repair  such  bridges." 

Section  9,  subc.  7,  c.  24,  Sp.  Laws  1887,  en- 
titled "An  act  to  amend  and  consolidate  the 
charter  of  the  city  of  Austin,"  reads  as  tel. 
lows: 

"Sec.  9.  All  bridges  In  said  city,  whatever 
the  form  or  material  used  In  the  construction 
thereof,  shall,  together  with  the  guards  and 
emMnkments  connected  therewith,  and  the 
Immediate  approaches  thereto.'wblcb  form  a 
necessary  part  of  the  same,  and  also  all  such 
bridges  crossing  railway  tracks,  and  the  ap- 
proaches thereto,  or  any  portions  thereof,  as 
shall  not  be  chargeable  to  any  railway  com- 
pany, or  the  county  of  Mower,  or  any  town, 
be  built,  maintained  and  kept  in  repair  by 
the  city,  as  a  general  city  charge;  and  aU 
other  expenses  connected  with  the  opening, 
fnadlng,  and  keeping  In  repair  streets,  lanes, 
alleys,  highways  and  thoroughfares  shall  be 
paid  from  the  general  fund  except  where 
other  prorlifons  are  made  therefor.** 


It  appears  that  the  cost  of  the  bridge  in 
question  Is  more  than  $100.  to  wit,  95,000. 

We  are  of  the  opinion  that  the  act  of  1885 
Indicates  an  intention  on  the  part  of  the 
l^^tnre  to  vest  In  the  county  commission- 
ers authority  to  build  pnbUc  bridges  In  the 
dty  of  Austin,  the  cost  of  which  will  exceed 
9100,  and  to  pay  for  the  construction  of  the 
same  out  of  the  connty  funds.  The  amend- 
ments of  1887  to  the  city  charter  also  clearly 
contemplate  the  existence  within  the  corpo- 
rate limite  of  bridges  under  the  control  of 
the  county  commisidonerB.  The  act  of  1885 
is  4  special  law,  as  well  as  the  act  of  18TS; 
and  whether  the  former  act  repeals  by  impli- 
cation the  latter  so  for  as  It  .vested  In  the 
city  authorities  power  to  build  and  pay  for 
bridges  vrithln  the  corporate  limits  costing 
more  than  9100,  or  whether,  fbr  that  pur- 
pose, there  is  concurrent  power  In  the  coun- 
ty commissicmers  and  the  dty  authorities,  it 
Is  not  necessary  here  to  decide. 

This  disposes  of  the  case,  and  the  Judg- 
ment appealed  from  Is  affirmed. 


ST.  PAUL  BARBEL  GO.  t.  MINNEAPOLIS 

DISTILLING  CO.  et  al. 
(Supreme  Court  of  Mlnnewte.  Nov.  18,  1896.) 

C0BP0B1.T10NS— LIABII.ITT  or  Btockboldbrs. 
Articles  of  defendant  corp<M»tion  con- 
strued. HAd.  that  it  W88  not  orf^aaized  for  the 
Durpoee  of  carrying  on  an  excluaively  manufac- 
toring  bnaineBa,  and,  as  a  consequeiice,  that  Its 
stockholders  ore  liable  tar  its  debts,  to  the 
amount  of  thehr  stock. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Henn^In  coun- 
ty; R.  D.  Russdl,  Judge. 

Action  by  the  St  Paul  Barrel  Company 
against  the  Mhmeapi^s  Distilling  Company 
and  othws.  Demurrer  to  the  com^alnt  over- 
ruled and  Andrew  Tbariaon  and  others  ap- 
peal. Affirmed. 

Van  FoBsen,  Frost  &  Brown,  Savage  & 
Purdy,  Sumner  Ladd,  and  Thomas  Kneeland, 
for  appellants.  Lewis  &  Eallam,  for  respond- 
ent. 

COLLINS,  J.  This  was  an  action  brought 
to  enforce  the  constitutional  liability  of  the 
stockholders  In  defendant  corporation,  and  ap- 
pellant Btockbolders  rely  on  the  exception  In- 
troduced into  section  3  of  article  10  of  the 
state  constitution  by  the  amenttmHit  of  1872. 
The  section  reads  thus:  "Each  stockholder 
In  any  corporation,  excepting  those  organized 
for  the  purpose  of  carrying  on  any  kind  of 
manufacturing  or  mechnnical  bnsiness,  Bball 
be  liable  to  the  amount  of  stock  held  or  u^aed 
by  him."  If  the  corporation  was  a  manufac- 
turing concern,  within  the  purview  of  this  ex> 
ceptlon,  this  action  cannot  be  maintained. 
But,  If  it  was  not,  the  order  appealed  from, 
overruling  a  general  demurrer  to  the  com- 
plaint, must  be  sustained.  The  articles  under 
which  the  corporation  was  organized  provided 
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tbat  "the  general  nature  of  the  business  sball 
be  tlie  buying  of  grain,  and  the  manufactur- 
ing and  distilling  of  the  same  Into  liquor,  and 
tbe  manufacturing,  distilling,  buying  and  sell- 
ing, and  dealing  In,  liquor,  and  the  conduct- 
tag  of  one  or  more  distilleries  for  that  pur- 
pose." This  constitutional  prorlslon,  or  rath- 
er, the  exception  therein,  has  been  considered 
by  this  court  In  a  number  of  cases,  commen- 
cing with  State  r.  Minnesota  Thresher-Mau- 
org  Co.,  40  Minn.  213,  41  N.  W.  1020,  and 
ending  with  Anchor  Inv.  Co.  v.  Columbia  Elec- 
tric Co.  (Minn.)  G3  N.  W.  1109.  The  rule  by 
Which  the  present  case  must  be  determined 
was  fuUy  formulated  In  Arthur  r.  Wlllius,  44 
Minn.  409.  46,  N.  W.  S51.  as  follows:  Only 
those  corporations  come  within  this  exception 
which  are  organized  for  the  purpose,  as  stated 
in  their  articles  of  asaoclatlon.  of  carrying  on 
an  exduslTely  manufacturing  businesB;  and 
If  the  purposes  as  thus  stated  are  to  carry  on 
iK'th  11  mauufactiurlug  business  and  other 
kinds  of  business,  not  ^vperly  incidental  to 
or  necessarily  connected  with  the  manufactur- 
ing business,  they  are  not  within  the  excep- 
tion. Measured  by  this  proposition,  was  the 
bnslneflB  of  defendant,  as  stated  in  Its  articles, 
exdnslTely  manufacturing,  including,  of 
course,  such  business  as  was  properly  inci- 
dental thereto  or  necessarily  connected  there- 
with? Of  all  the  cases  which  have  hereto- 
fore been  determined  In  this  court,  that  of 
First  Nat  Bank  t.  Winona  Plow  Works 
(Minn.)  59  N.  W.  997,  Is  most  In  point  here. 
See,  also,  Densmore  t.  Shepard,  46  Minn.  54, 
48  N.  W.  628,  681.  The  articles  authorized 
d^endant  corporation  not  only  to  distill  and 
manufacture,  but  also  to  buy  and  sell  and 
deal  In,  liquors.  Admitting  that  distilling 
and  manufacturing  may  be  and  frequently 
are  carried  on  by  using  an  alcoholic  solution 
already  produced  by  fermentation,  and  also 
by  using  spirits  already  distilled,  to  a  degree, 
and  that  the  purchase  of  the  solution  and 
the  distilled  spirits  for  use  In  this  way  Is 
necessarily  connected  with  and  Is  properly 
Incidental  to  the  manufacturing  business,  Is 
It  not  evident  that  this  corporation  could 
have  transacted  a  mercantile  as  well  as 
a  manufacturing  business?  It  could  have 
bought  and  sold  and  dealt  in  unlimited  quan- 
tities of  ardent  spirits  without  distilling  or 
manufacturing  a  single  particle,  and  without 
being  open  to  the  charge  that  such  buying 
and  selling  and  dealing  were  ultra  vires. 
Counsel  claim  that  the  final  clause  of  the 
quoted  language,  "and  the  conducting  of  one 
or  more  distilleries  for  that  purpose,"  Is  con- 
trolling of  all  that  precedes,  and  that  by  this 
expression  the  corporation  was  restricted 
and  limited  to  such  buying  and  selling  and 
dealing  as  were  absolutely  necessary  and 
strictly  Incidental  to  the  business  of  distill- 
ing and  manufacturing.  But  If  we  give  to 
this  language  Its  ordinary  meaning  It  simply 
announces  what  would  be  Inferred  If  It  were 
omitted,— that  the  corporation  la  to  conduct 


one  or  more  distilleries  for  the  purpose  of 
distilling  and  manufacturing  liquors.  It  bai 
no  other  or  greater  stgnlflcance^  Order  af- 
firmed. 


SIMPSON  v.  STILLWATER  WATER  CO. 
(Supreme  Court  of  Minoesota.  Nov.  18,  18B5.) 

NOISAKO— LlABtLITT  FOR  EBBCTIOar— -IsmiCO- 

TIONB. 

1.  Where  an  owner  of  land.  In  poasesaton 
tliereof.  consents  to  and  authorizes  the  em-LiOQ 
thereon  by  a  third  party  .of  a  structure  wbicb 
creates  or  constitutes  a  nuisance,  he  Is  as  luble 
for  the  consequences  as  if  he  had  erected  tbe 
structure  himself. 

2.  But  held  that  a  part  of  tbe  charge  of  tbe 
court  below  was  erroneous,  because  inappltn- 
ble  to  the  facts,  or  because  an  emmeoas  appli- 
cation  could  be  made  of  iC 

(Srllabua  br  the  Court.) 

Appeal  from  district  court,  Washington 
county;  W.  C.  WUtlston,  Judge. 

Action  by  Alexander  Simpson  asalnst  the 
Stillwater  Water  Company.  Tetdlct  tor 
plaintiff.  From  an  order  refusing  a  new 
trial,  defendant  appeals.  Reversed. 

Clapp  &  McCartney,  for  appellant.  8.  L. 
Pierce,  for  respondent. 

COLLINS,  jr.  Defendant  Is  the  owner  of 
a  block  of  land  In  the  city  of  Stillwater,  abnt- 
ting  Fourth  street  on  the  east;  while  plain- 
tiff Is  the  owner  of  a  smaller  tract,  a  few 
rods  distant.  In  a  southeriy  direction. 
Through  defendant's  land,  when  In  Its  nat- 
ural condition,  there  was  a  deep  ravine,  in 
which  ran  a  small  stream  of  water,  and,  at 
certain  seasons  of  the  year,  large  quantities 
of  surface  waters  gathered  therein,  making 
their  way  easterly  to  Lake  St  Croix,  less 
than  a  mile  away.  South  of  the  ravine,  and 
about  on  tbe  south  line  of  defendant's  land, 
was  a  natural  barrier,— a  ridge  of  earth,— 
wMch  effectually  prevented  the  spreading  of 
these  waters  to  the  south;  and  on  the  south- 
erly slope  of  this  ridge,  considerably  lower 
than  defendant's,  were  the  premises  owned 
by  plaintiff.  Many  years  ago.  defendant 
company  and  other  interested  persons  re- 
moved a  part  of  the  ridge,  depositing  tbe 
earth  In  the  ravine  where  It  crossed  tbelr 
property,  and  also,  by  consent  of  the  dty  an- 
thorities,  where  It  was  crossed  by  Fourth 
street;  the  purpose  being  to  Improve  their 
lots.  But  the  cutting  down  of  the  ridge,  and 
the  partial  filling  of  the  ravine,  did  not  cause 
the  waters  to  overflow  or  to  make  their  way 
In  any  new  direction.  About  1S35  the  city 
built  a  stone  culvert  along  the  bed  of  tbe  ra- 
vine as  It  had  been  raised,  extending  It  west- 
erly' across  Fourth  street  to  defendant's  land. 
The  city,  by  consent  of  defendant,  built  on 
tbe  land  of  the  latter  an  upright  catch  basin 
or  well  hole,  which  Inclosed  the  west  end  of 
the  culvert,  and  extended  some  inches  above 
It   On  the  top  of  the  basin  wu  a  wooden 
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■creen.  designed  to  atop  boards,  brush,  and 
other  BoUd  articles,  and  to  prevent  their  pass- 
ing Into  tlie  basin,  through  which  all  water 
bad  to  pass  to  reach  the  culvert  Material 
was  placed  on  either  side  of  the  culvert  to  re- 
tard the  water  as  it  came  down,  thus  form- 
ing a  small  pond  at  this  point  When  the 
water  was  high  enough,  it  entered  the  boslo, 
but  ordinarily  It  remained  until  absorbed  by 
evaporation  or  by  the  soil.  About  1889  the  city 
filled  In  and  graded  I^'ourth  street  bringing 
It  several  feet  above  the  roof  of  the  culvert, 
thus  permanently  obstructing  the  passage  bf 
water  down  the  ravine,  except  as  It  went  Into 
the  basin  and  through  the  culvert  The  re- 
sult of  the  temporary  obstructions  we  have 
mentioned  upon  either  side  of  the  culvert  at 
Its  west  end  was  to  stop  and  accumulate  west 
thereof,  upon  defendant's  land,  all  of  the  de- 
bris, and  much  of  the  earth  which  came  with 
the  water,  and  to  fill  In  along  the  ravine,  and 
this  fllllng-up  process  rapidly  Increased  after 
Fourth  street  was  graded.  As  the  ravine 
bed  became  elevated  In  this  manner,  the  city 
extended  the  catch  basin  upward,  so  that  In 
1894  its  top  was  several  feet  above  the  roof 
of  the  culvert  In  1891,  defendant  and  other 
persons  erected  a  stone  wall,  about  10  feet 
high,  and  more  than  100  feet  In  length,  on 
the  south  line  of  defendant's  land,  and  about 
where  the  ridge  had  been.  In  May,  1894, 
there  came  an  unusually  heavy  fall  of  rain, 
which  swept  down  the  ravine,  carrying  with 
it  large  quantities  of  planks,  timber,  brush, 
and  other  articles  upon  the  top  of  the  catch 
basin,  covering  and  choking  It  up,  and  com- 
pletely preventing  the  escape  of  the  water  in- 
to the  culvert.  The  water  thus  hemmed  In 
rose  rapidly  to  the  top  of  the  wall,  overflowed 
it  and  tore  out  one  end.  Through  the  aper- 
ture, destructive  torrents  of  water  were  pre- 
cipitated upon  plaintiff's  premises,  to  their 
serious  damage,  and  this  action  was  brought 
to  recover  for  such  damages. 

In  addition  to  a  general  verdict  for  plain- 
tiff, the  jury  found,  answering  special  ques- 
tions, that  the  wall  was  negligently  construct- 
ed, In  that  it  was  not  sufficiently  strong  to 
resist  such  a  body  of  water  ss  might  reason- 
ably be  expected  to  accumulate  and  press 
against  It;  that  the  storm  in  question  was 
one  not  reasonably  to  be  expected;  and,  tar- 
ther,  that  the  catch  basin  was  not  built  up- 
ward by  defendant  after  It  was  first  c<m- 
Btructed,  and  as  the  ravine  filled  with  sedi- 
ment and  debris,  as  was  contended  by  plain- 
tiff upon  the  trial.  . 

The  charge  of  the  court  to  the  Jury  was  full 
and  explicit  It  was  stated  that  the  Injury 
resulting  to  the  plaintiff,  as  claimed  by  him, 
was  from  three  causes:  Diverting  the  course 
of  the  water,  raising  the  walls  of  the  catch 
basin,  and  constructing  the  wall  on  the  south 
side  of  the  ravine.  But  two  exceptions  were 
taken  to  the  charge  by  counsel  for  defendant 
(appellant),  and  only  one  of  these  Is  before 
OB  for  rerlew.  When  referring  to  the  build- 
ing of  tlie  catch  basin  by  the  city  on  defend- 


ant's land,  with  its  permission,  stating  that 
defendant  was  under  no  obligation  to  care 
for  the  basin  unless  it  had  assumed  the  duty, 
and  also  that  it  lutd  na  right  to  cut  it  down 
or  to  close  it  up,  the  court  charged— load- 
verteutly,  we  apprehend— that  defeniant  was 
bound  to  keep  that  natural  water  course  In 
such  a  condition  that  It  would  deliver  at  the 
mouth  of  the  catch  basin  all  waters  which 
might  reasonably  be  expected  to  fiow  down 
the  same,  taking  Into  consideration  previous 
experiences  with  rainstorms;  and,  further, 
that  it  was  defendant's  duty  to  keep  the  ra- 
vine in  condition  to  carry  these  waters  to  the 
mouth  of  the  basin.  If  defendant  did  this, 
said  the  court  its  duty  was  performed  so  far 
as  this  branch  of  the  case  was  concerned. 
To  this  defendant's  counsel  excepted. 

We  are  of  the  opinion  that  the  exception 
was  well  taken.  The  charge  upon  this  point 
was.  In  effect,  that  if  defendant  failed  to  re- 
move the  accumulations  In  the  ravine,  so  that 
the  water  could  freely  reach  the  mouth  of  the 
basin,  It  neglected  a  duty  imposed  upon  it  by 
'law,  and  became  responi^ble  for  the  disas- 
trous consequences.  The  language  used 
fastened  upon  defendant  a  liability  for  such 
Injuries  as  might  result  from  Its  failure  to 
remove  the  accumulation  after  the  city  had 
built  the  culvert  and  graded  Fourth  street. 
Including  the  debris  cast  down  upon  the 
basin  during  the  storm  In  question. 

We  have  stated  that  the  defendant  author- 
ized the  construction  and  maintenance  of  the 
catch  basin  on  its  premises  by  the  city  in 
the  precise  manner  In  which  It  was  construct- 
ed and  maintained.  If  It  actually  constitut- 
ed a  nuisance,  we  think  the  defendant  was 
Just  as  responsible  for  the  consequences  as  If 
It  had  constructed  and  maintained  the  basin 
Itself.  White  v.  Jameson,  L.  R.  18  Eq.  303. 
So  that  if  it  had  been  shown  that  this  struc- 
ture constituted  a  nuisance  by  obstructing 
the  flow  of  water,  causing  It  to  overflow  upon 
plaintiff's  land,  that  p&rt  of  the  charge  re- 
ferred to  would  have  been  correct  although 
Inconsistent  with  a  previous  part  of  the 
charge;  for,  If  defendant  had  wrongfully 
erected  a  structure  the  effect  of  which  would 
be  to  obstruct  the  fiow  In  Its  natural  ctiannel, 
—the  ravine,—  It  devolved  upon  It  to  prevent 
or  remove  such  ol)StructIons,  because  they 
were  the  proximate  result  of  Its  own  unlaw- 
ful act  But  there  was  no  evidence  that  the 
basin  created  or  constituted  a  nuisance.  In- 
asmuch as  It  was  not  made  to  appear  that 
It  was  Incapable  of  carrying  off  all  of  the  wa- 
ter which  could  pass  through  the  culvert,  or 
thlit  It  was  any  more  likely  to  become  filled 
up  or  clogged  with  debris  than  would  have 
been  the  culvert  If  the  water  had  been  allow- 
ed to  flow  horizontally.  This  being  the  sit- 
uation there  was  no  proof  of  the  existence  of 
any  facts  from  which  the  duty  of  defendant 
to  keep  the  ravine  clear  would  have  arisen. 
Upon  this  state  of  the  evidence,  the  charge 
excepted  to  was  prejudicial  error;  for,  under 
this  charge,  it  cannot  be  determined  whether 
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the  verdict  was  based  on  the  defective  char- 
acter of  the  wall  alone,  or  also  upon  the  faU- 
ure  of  defendant  to  keep  the  ravine  dear. 
A  new  trial  must  be  had.   Order  reversed. 

BUCK,  J.,  did  not  alt 


NEWTON  T.  HIGHLAND  IMP.  CO. 

(Supreme  Conrt  of  Minnesota.  Nov.  18,  1895.) 
CowsTui'OTios  OF  Contract— Pbbpormancb—Ao- 
Tion— BfrriciENOT  of  Complaint. 

1.  A  certain  contract  wherein  the  plaintiff 
In  this  action  agreed  with  defendant  '  to  cat, 
grah.  and  remove  or  burn"  certain  timber  upon 
part  of  a  town  site,  "as  directed  by  defendant's 
jieneral  manager,"  for  a  stated  sum  per  acre,— 
Daymen  tB  to  be  made  as  work  progresses,  on  esti- 
mates, reserring  15  per  cent,  "until  final  work  is 
comnleted," — constmed.  Held  that,  from  the 
foreKoinjf  provision  in  regard  to  payment  on  es- 
timates as  the  work  progresses,  the  law  implies 
that  said  estimates  shall  be  properly  and  rea- 
sonably made,  at  proper  and  reasonaUe  inter- 
vals as  the  work  progresses,  and  at  plaintiff's 
request. 

2.  If  defendant  refused  to  make  estimates 
at  the  time  or  times  of  plaintiff's  requests,  made 
In  accordance  with  what  is  implied  as  above  stat- 
ed, aud  to  make  payments,  the  latter  was  justi- 
fied in  refnring  to  complete  the  contract.  • 

3.  Held,  as  against  an  objection  first  made 
at  the  trial.— that  the  complaint  failed  to  state 
a  cause  of  action.— that  an  aUegation  that  plain- 
tiff duly  demanded  that  estimates  and  payments 
be  bad  and  made  Is  equivalent  to  an  all^ation 
that  snch  demands  were  properly  and  reasonably 
made. 

4.  Held,  that  these  estimates  might  be  made 
bv  defendant. 

5.  The  phrase  In  the  contract  whereby  plain- 
tiff agreed  "to  cut,  gmb,  and  remove  or  bum" 
the  timber,  as  "directed"  by  defendant's  general 
manager,  did  not  confer  upon  plaintiff  the  arbi- 
trary and  nnqualifled  right  to  burn  all  material 
without  regard  to  drcamstances,  nor  did  it  au- 
thorize defendant's  manager  to  arbitrarily  order 
that  all  be  removed,  the  latter  method  being  much 
more  expensive. 

6.  If  there  existed  good  and  substantial  rea- 
sons why  certain  of  the  material  should  be  re- 
moved. Instead  of  burned,  the  manager  had  the 
riftfat  to  seasonably  direct  that  this  be  dona 

(Syllabus  by  the  Court) 

Appeal  from  district  conrt,  St  Lonla  coun- 
ty; S.  H.  Moer,  Judge. 

Action  on  a  contract  by  A.  L.  Newton 
against  the  Highland  Improvement  Com- 
pany. From  an  order  denying  a  new  trial, 
after  a  Judgment  for  defendant,  plaintiff  ap- 
peals. Beversed. 

Austin  T.  HcGlndl^,  for  appellant  Mc- 
Glffert  ft  Wicfcwlre  (BlUflon,  Oongdon  ft 
Dlcklnstm,  of  Qounsel),  tor  respondent 

COLLINS,  J.  In  July.  1892.  plaintiff  and 
defendant  corptvation  entered  into  a  con- 
traet  as  follows:  "Articles  of  agreement  by 
and  between  A.  L.  Newton  and  the  High- 
land Improvement  Company,  entered  Into 
this  day:  Party  of  tiie  first  part  agrees  to 
cot  grub,  and  remove  or  bum  all  the  timber 
on  the  flftb  and  sixth  dlvlslona  of  Dolutb 
Heights,  as  directed  by  the  general  manager 
of  the  Highland  Improvement  Company, 


leaving  such  trees  only  as  be  (the  managert 
may  direct;  also,  to  gmb  all  stumps  and 
down  timber  clean.  And.  on  such  land  as 
the  company  may  direct  that  only  close  cnt^ 
ting  be  done,  It  shall  be  done  accordingly. 
For  above  work,  faithfully  performed,  the 
Highland  Improvement  Company  agree  to 
pay  the  sum  of  eighty-five  dollars  an  acn> 
for  all  timber  gmbbed,  and,  for  the  close  cut- 
ting, forty  dollats  an  aera  Payments  to  be 
made  as  work  progresses,  on  estimates,  re- 
serving fifteen  per  cent,  until  final  work  ii 
competed." 

For  the  first  cause  of  action,  plaintiff  al- 
leged in  his  complaint  that  between  the  date 
of  said  contract  and  December  28,  1882,  and 
again  between  May,  1S8S,  and  December 
14th,  he  entered  upm  the  land  with  a  largr 
number  of  laborers,  and  complied  with  thp 
terms  of  the  agreement  and  performed  work 
and  labor  of  the  aggregate  agreed  value  of 
¥14.172.70;  that  of  this  sum  he  has  been  paid 
the  sum  of  9&>025.28,  and  no  man.  He  fur- 
ther alleged  tbat  on  tiie  14th  of  December. 
1803,  and  on  other  days  prior  and  snbse- 
quent  therete,  he  freqnoatly  and  duly  de- 
manded of  defendant  that  estimates  be 
made;  and  that  It  make  payments,  bat 
that  the  defendant  refosed  to  do  eltber,  and 
that  after  due  notice  of  his  Intention  to 
abandon  the  contract  and  to  refnae  to  joo- 
ceed  unless  such  estimates  snd  payments 
were  had  and  made,  be  abandoned  tbe  work, 
and  declined  to  further  perfonn.  It  was  also 
alleged  that  from  time  to  time  in  the  year 
1^2,  and  as  the  work  progressed,  estimates 
and  payments  were  had  and  made  by  de- 
fendant, as  provided  by  the  terms  of  the  con- 
tract A  bill  of  jtartlculars  was  attached  to 
the  complaint,  from  which  it  appeared  that 
plaintiff  had  "gmbbed"  S2,071  acres  in  the 
fifth  division,  and  114%  acres  In  the  sixth. 
At  intervals  of  about  two  weeks,  commen- 
cing October  1,  and  ending  November  26, 
1802,  defendant  had  made  iiayments,  five  Id 
number,  varying  in  amonnt  from  about  $400 
to  about  93,000.  It  also  paid  fOOO  Januaty 
7,  1S08,  Judgment  was  demanded  fw  tbe 
balance  of  the  alleged  contract  price,  with 
Interest 

For  a  second  cause  of  action,  plaintiff  al- 
leged that  while  he  was  at  work  in  accord- 
ance with  the  conditions  of  the  contract  hi 
the  year  1882,  and  as  the  woA  progressed. 
It  became  necessary  for  him  and  that  be  did 
pile  apt  at  different  points  upon  the  land, 
la^ge  quantities  or  heaps  of  logs  and  bmsb: 
that  said  logs  and  brush  were  green  and  un- 
seasoned, and  could  not  be  burned  that  year 
tbat  no  part  of  tbe  same  were  boned,  dw 
could  they  be  burned  until  after  tbe  montb 
of  May,  1893r-«ll  of  which  defttidant  weQ 
knew;  that  betw^n  December  28,  1892,  and 
December  14, 1883,  defendant  wrongfully 
tered  upon  the  land,  and  erected  over  180 
dwelling  houses  in  and  among  these  [dies  or 
heaps  of  logs  snd  brush,  so  that  plaintiff 
could  not  destroy  the  latto-  by  boroing,  and 
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was  afterwards  compelled  to  remove  tbem 
to  places  wbere  they  could  be  consumed  by 
fire  without  endangering  and  destroying  the 
houses.  It  was  alleged  that,  In  so  removing 
the  logs  and  brush,  plalntltF  paid  out  and 
expended,  and  such  work  was  reasonably 
worth,  $4,181.37,  for  which  sum  Judgment 
was  also  demanded. 

The  answer  of  defendant  put  plaintiff  up- 
on hts  proof  as  to  the  amount  of  work  done; 
and  at  the  first  opportunity,  on  the  trial, 
defendant's  counsel  objected  to  the  reception 
of  evidence  la  behalf  of  plaintiff,  upon  the 
ground  that  the  complaint  failed  to  state 
facts  sufficient  to  constitute  either  a  first  or 
a  second  cause  of  action.  The  objections, 
separately  made,  were  sustained,  and  the 
case  dismissed.  Plaintiffs  appeal  from  an 
order  denying  a  new  trial. 

As  preliminary  to  a  consideration  of  the 
action  of  the  lower  court  In  dismissing  the 
case  it  is  to  be  observed  that  the  sufficiency 
of  the  allegations  of  the  complaint  was  not 
challenged  by  demurrer,  but,  for  the  first  time, 
at  the  trial,  when  plaintiff's  counsel  attempt- 
ed to  prove  his  causes  of  action.  When  this  Is 
the  course  pimued,  every  reasonable  intend- 
ment is  In  favor  of  the  sufficiency  of  the 
pleading  attacked,  as  It  Is  on  a  motion  for 
Judgment  <m  the  pleadings.  This  rule  will 
be  home  In  mind  as  we  proceed. 

Counsel  for  respondent,  when  attempting 
to  sustain  the  order  appealed  from,  contend 
that  as  to  the  clause  In  the  contract  which 
I)rovIde8  for  payment  on  estimates  as  the 
work  progresses,  oo  which  clause  the  first 
cause  of  action  was  predicated,  a  case  of  pat- 
ent and  incurable  ambiguity  Is  presented; 
that  the  clause  is  nugatory,  and  devoid  of 
legal  effect,  because  no  time  or  times  were 
specified  for  the  making  of  estimates,  or  how 
or  by  whom  they  were  to  be  made,  and,  as  a 
consequence,  that  no  time  or  times  for  pay- 
ment are  or  can  be  fixed  or  determined.  It 
follows,  say  the  counsel,  that  no  enforceable 
obligation  to  pay  arises  until  the  entire  con- 
tract Is  completed;  and  confessedly  this  has 
not  been  done,  the  complaint  showing  that 
the  contract  was  abandoned  by  plaintiff  be- 
fore its  terms  had  been  fully  complied  with. 
If  tbe  contract  had  been  silent  as  to  payment, 
the  law  would  imply  that  payment  was  to  be 
made  when  the  work  was  finished  in  accord- 
ance with  its  terms,  but  it  was  not  silent 
upon  this  point.  The  language  used  rebuts 
the  presumption  which  would  arise  from  an 
omission  to  refer  to  payment  at  all;  and  If, 
from  the  language  act  ually  used,  the  law  im- 
plies a  time  or  times  when  estimates  were 
to  be  made  upon  which  payments  were  to  be 
based,  the  clause  can  be  given  effect,  and  the 
Intention  of  the  parties  determined.  That  the 
law  does  imply  a  time  or  times  for  making 
estimates  we  have  no  doubt,  from  the  fact 
that  the  parties  have  stipulated  that  esti- 
mates and  payments  should  be  made  as  the 
work  progresses,  and  there  Is  Imported  into 
tbe  claoae  tbe  cuidltlon  that  such  estimates 


shall  be  properly  and  seasonably  made,  at 
plaintiff's  request.  The  plaintiff  could  not  un- 
reasonably demand  estimates  of  the  work 
done,  but  he  could  require  that  such  esti- 
mates be  made  at  proper  and  reasonable  In- 
tervals, taking  into  consideration  all  of  the 
facts  and  circumstances  connected  with  the 
work  he  was  engaged  In  performing;  that  Is, 
he  could  properly  and  reasonably  demand  es- 
timates. To  Illustrate,  a  contractor  having  a 
large  number  of  laborers  In  his  employ,  who 
need  their  money,  and  who  have  to  be  paid 
often  as  we  all  know,  would  be  justified  In 
demanding  estimates  with  greater  regularity 
and  more  frequently  than  a  man  who  Is  doing 
all  of  the  work  with  his  own  hands.  Re- 
ferring to  the  statement  of  counsel  that  it 
was  not  specified  by  whom  these  estimates 
were  to  be  made,  we  can  say  that  it  can 
fairly  be  inferred  that  this  was  defendant's 
right,  for  it  had  to  pay  the  money  found  there- 
by to  be  due.  At  any  rate,  the  plaintiff  con- 
ceded this  to  defendant,  and  waived  in  its 
favor  the  exercise  of  this  right  or  privilege. 

As  we  hold  that  the  clause  In  question  is 
not  ambiguous,  but  must  be  construed  as  fix- 
ing the  time  or  times  for  making  tbe  esti- 
mates upon  plalntiers  proper  and  reasonable 
demands,  as  the  work  progresses.  It  tjecomes 
necessary  to  inquire  whether  the  complaint 
alleges  that  such  demand  or  demands  were 
made.  With  evei-y  reasonable  Intendment  In 
Its  favor,  we  think  it  does.  It  avers  that  on 
December  14,  1893,  and  at  divers  times  prior 
and  subsequent  to  that  date,  plaintiff  duly 
demanded  such  estimates  and  payments  of 
defendant  The  allegation  that  plaintiff  duly 
demanded  Is  equivalent  to  alleging  that  he 
properly  and  reasonably  demanded  estimates 
and  payments.  If  as  a  matter  of  fact  these 
estimates  were  demanded  at  proper  and  rea- 
sonable periods,  and  defendant  refused  to 
make  them  oi*  to  make  paymeitts.it  was  plain- 
tiff's privilege  to  refuse  to  proceed.  There 
was  a  breach  of  the  contract  for  which  de- 
fendant was  responsible.  The  latter  refused  , 
to  make  estimates  and  to  pay  85  per  cent 
of  the  contract  price  as  the  work  progressed, 
and  as  It  had  agreed  to  do.  This  justified 
plaintiff's  refusal  to  proceed,  his  abandonment 
of  the  worit  and  an  action  to  recover  for 
that  already  performed.  As  against  an  ob- 
jection not  made  untU  the  plaintiff  attempted 
to  prove  bis  case,  the  allegations  found  In 
the  first  cause  of  action  were  sufficient. 

The  second  cause  of  action  is  based  upon 
plaintiff's  claim  that  under  the  contract,  he 
had  the  absolute  right  to  btirn  aU  logs,  brush, 
and  other  material  upon  the  land,  and  that 
until  these  materials  were  dried  and  season- 
ed, BO  that  they  could  be  burned,  the  defend- 
ant was  precluded  from  doing  anything  upon 
or  with  the  premises  which  would  interfere 
with  or  affect  this  right;  while  counsel  for 
defendant  contend  that  whether  the  materials 
should  be  removed  from  the  land  or  burned 
thereon  was  at  the  option  of  its  general  man- 
I  ager.  Tbe  language  whlcb  gives  rise  to  this 


Digitized  by 


Google 


1148 


NOBTHWSSTBBN  REPOUTBR,  VOL  04. 


difEerence  ts  that  where  the  plaintiff  agreed 
^'to  cat.  grub,  and  ranove  or  bum  all  tlie  tim- 
ber, *  *  *  aa  directed  by  the  general  man- 
ager, •  •  •  leaving  Buch  trees  only  as  he 
<the  manager)  may  direct"  We  cannot  agree 
with  either  of  the  counsel  as  to  tiie  proper 
construction  of  the  phrase.  The  property  waa 
pait  of  a  town  site,  subdlrided  into  lots  and 
blocks,  and  plaintiff  was  not  given  nor  could 
he  exercise  exclusive  possession  while  per- 
forming Ills  contract  He  was  entitled  to  such 
possession  as  would  enable  him  to  do  the 
work  without  nnnecessary  Int^erence.  But 
lie  could  not  expect  that  the  defendant  would 
whc^y  abstain  from  selling  lots  or  from  build- 
ing houses  as  the  work  progressed.  Nor 
could  the  defendant  be  permitted  to  unrea- 
sonably Interfere,  directly  or  indirectly,  with 
plaintiff's  manner  of  doing  the  work.  The 
former  could  not  arbltnully  and  without  ade- 
<iuate  reason  order  that  all  material  be  re- 
moved,—a  much  more  expensive  way  of  do- 
ing the  work;  nw  could  the  latter  unrea- 
sonably and  against  a  substantial  objection, 
seasonably  made  by  the  manager.  Insist  upon 
destruction  by  fira  If  there  existed  good  and 
substantia]  reasons  why  cei^taln  of  the  ma- 
terial should  not  be  burned,  It  was  within 
the  power  of  the  manager  to  order  that  it  be 
removed  instead.  If,  without  exercising  the 
right  to  seasonably  direct,  the  manager  per- 
mitted the  plaintiff  to  proceed  by  piling  up 
the  materials  In  a  way  which  clearly  and  un- 
mistakably Indicated  an  intention  to  burn  the 
same,  he  impliedly  consented  that  this  might 
be  done;  and  defendant  corporation  would 
be  liable  if,  by  subsequent  acts  of  the  char- 
acter alleged  in  the  complaint,  c(Hnmltted  be- 
fore the  material  was  in  proper  condition  for 
burning,  It  prevented  destruction  by  fire,  and 
compelled  plaintiff  to  remove.  As  we  con- 
strue the  all^atlons  in  the  second  cause  of 
action,  this  Is  precisely  what  was  done,  al- 
though the  averments  as  to  when  the  bouses 
were  built,  with  reference  to  the  time  when 
plaintiff  could  have  burned  the  plied-up  logs 
aud  brush,  are  somewhat  obscure.  Whether 
the  building  of  the  bouses  was  an  Interfer- 
•ence,  and  whether  they  were  erected  at  a 
time  and  in  such  places  as  to  comp^  plain- 
tiff to  remove  materials  which  had  thereto- 
fore ijeen  piled  up  for  burning,  with  the  im- 
plied consent  of  defendant's  manager,  Is,  of 
'Course,  a  question  of  fact  for  the  Jury.  The 
second  connt  of  the  complaint  stated  a  good 
cause  of  actltm.  A.  new  trial  must  be  had. 
Order  reversed. 


TRAPTON  V.  CORNELL. 

<Snpreme  Court  of  Minnesota.  Nov.  18,  1805.) 

UoKTOAOB  FoHBCLosnHB— Notice  or  Amocnt  Ddb. 

A  notice  of  foreclosure  of  a  mortRHge  up- 
on real  property  under  a  power  was  regular  up- 
on its  face,  and  it  was  therein  stated  that 
"there  is  claimed  to  be  due,  and  is  doe  and  un- 
paid, upcm  the  mortgage  debt,  at  the  date  of  this 
notice,  the  sum  of  ten  dollats."  As  a  matter  of 


fact  the  amount  so  stated  to  be  due  was  for  ac 
installment  of  interest   Beld,  that  It  was  not 
necessary  to  state  In  the  notice  that  the  amount 
claimed  to  he  due  was  for  such  InstaUment 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Henneple.  coun- 
ty; Robert  Jamison,  Judge. 

Action  by  lliomas  B.  Trafton  against  Eliza 
O.  Cornell.  Defendant  bad  judgment,  and 
plaintiff  api»eala  Affirmed. 

Smith,  Fnlllam  &  Smith,  for  i^peUant  L. 
C  Stevenson,  for  respondent 


COLLINS,  J.  AcUoo  to  recover  an 
ed  surplus  arising  from  a  mortgage  fore- 
closure under  a  iwwer  of  sale.  The  findlnga 
of  fact  are  not  assailed  by  appdlantr  mort- 
gagtn-  and  Owner  of  the  land  when  the  sale 
was  madew  The  fmwlosure  notice  waa  reg- 
ular cm  Its  fiice,  and  stated  that  tbere  "Is 
claimed  to  be  due,  and  la  due  and  unpaid, 
upon  the  mortgage  debt,  at  the  date  of  this 
notice,  the  sum  of  ten  donaiB,"  and,  fur- 
ther, that  the  sale  would  be  made  "to  ntla- 
ty  said  mileage  debt"  The  court  found 
that  the  atatoneut  as  to  the  amount  due  was 
strictly  correct  that  the  amount  so  atated 
was  due  as  Interest  and,  further,  that  the 
amount  of  the  debt  fu  the  day  of  sale,  as 
evidenced  by  the  note  secured,  warn  9315.45. 
Defendant  mortgagee  waa  the  purchaser  at 
the  sale  for  ¥275,  and  after  aatlafylng  the 
amount  clalmeid  to  be  due,  $10,  and  the  costs 
of  sale,  including  an  amount  stipulated  as  at- 
twuey'B  fees  In  case  of  foredwore,  applied 
the  balance  <m  the  note.  It  la  the  amount 
of  this  balance  which  plaintiff  seeks  to  re- 
cover. Aa  we  undmrtand  his  counsel,  their 
contention  hi  tlut  It  waa  Incumbent  upm 
the  nuntgagee  to  distinctly  slate  In  the  no- 
tice of  sale  that  the  aum  of  VlO  was  due 
as  an  InstaUment  of  Interest,  and  if  it  wen 
not  BO  stated  she  would  have  no  right  to  re- 
tain from  the  proceeds,  and  apply  upon  the 
debt,  the  sum  ranainlng  after  payinar  the 
910  and  the  costs  of  foredosnre.  Including 
the  attorney's  fees;  all  above  these  amounts 
being  surplus,  to  which  the  raortgagw  own- 
er would  be  entitled.  Such  contention  is  de- 
void of  merit  The  right  to  foreclose  the 
mortgage  stands  admitted.  Tba  notice  con- 
tained all  of  the  statutory  requirements  (G«l 
St  1894,  S  8033),  including  a  strictly  accurate 
statement  of  the  amount  claimed  to  be  and 
actually  due  upon  the  mortgage  debt  No 
question  Is  or  can  be  raised  as  to  the  regular- 
ity ot  the  fweclosura  proceedings,  for  their 
»gularll7  Is  affirmed  by  an  actkm  to  recov- 
er an  alleged  aureus.  The  statute  nowhere 
requires  that  the  amount  of  the  mortgage 
debt  shall  be  specified  in  the  notice,  and  in 
the  one  in  question  there  was  nothing  which 
Justifies  the  ass^lbn  of  counsel  that  It  con- 
tained a  plain,  unequivocal  atatmrat  that 
the  entire  debt  secured  was  but  flO.  In 
fact  It  could  w^  be  Inferred  to  the  eonliaiy 
from  wliat  was  stated.  Nor  Is  there  any- 
thtaig  In  Uen.  St  1S04,  %  0031,  aa  ceunsel 
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Beem  to  flifnk,  Indlcatiiig  that.  If  the  foredo- 
Bure  be  for  an  Installment  of  principal  or  In- 
terest, tbe  notice  must  contain  something  ia 
addition  to  the  stetutory  requirements.  Cer- 
tainly the  copy  of  the  notice  of  foreclosore 
which  counsel  hare  append^sd  to  their  Inief, 
as  a  guide,  and  with  the  assurance  that  It 
was  prepared  In  strict  conformity  with  the 
proTlsions  of  the  sectioiis  last  mentioned, 
contains  nothing  more  than  what  Is  requir- 
ed by  the  statute,  except  the  information 
tliat  tlie  mortg^  bdng  foreclosed  contained 
a  condition  anthorislng  the  mortgagee  to  de- 
clare the  wbcAe  amount  of  principal  and  In- 
terest secured  thereby  to  be  due  in  case  of 
a  foUure  to  pay  an  Installment  of  interest 
at  maturity,  and,  further,  that  the  mort- 
gagee bad,  as  antfaorized,  elected  to  declare, 
and  did  declare,  the  entire  amount  of  prin- 
cipal and  interest  due,  for  the  purpoees  of 
foreclosnre.  The  mortgage  In  hand  contain- 
ed no  such  «mditlon,  or,  at  least,  we  are 
not  to  presnme  that  it  did.  The  premises  in- 
Tolred  consisted  of  a  single  tract  of  land,  and 
the  statute  required  a  sale  to  the  highest 
bidder.  After  paying  the  amount  actually 
due  CD  the  debt  at  the  time  of  sale,  and  the 
costs  ot  sale,  the  balance  of  the  proceeds 
was  applicable  to  the  payment  of  the  mort- 
gage debt.  Aa  the  residue  was  less  than 
tbe  debt,  there  was  no  surplus.  Judgment 
affirmed. 


RED  BIYER  VALLEY  INV.  CO.  t.  COLE 
et  aL 

<Soi»eme  Ooort  of  Minnesota.  Nor.  20,  189S.) 

NaeonABLB  Ikbtruhents— Actiok  bt  Indobssb 
— EviDiNCE— Ikstbdctions — Waitbr 

OF  Ubjbctiumb. 
The  indorsee  of  a  promissoTy  note  payable 
to  order  bronebt  an  action  on  it  against  the 
maker,  and  alleged  in  his  complaint  that  the 
note  was  "soid,  assigned,  and  delivered"  to  him, 
but  did  not  allege  that  it  was  "inilorsed"  to  him. 
Held,  on  the  trial  the  indorsement  was  admis- 
sible onder  the  pleadings  to  prove  a  transfer  of 
tlie  note  to  him,  but  whether  it  waa  admissible 
for  tbe  parpoBe  of  giving  plaintiff  the  rights  of 
n  bona  ode  indorsee  for  value  before  matority 
as  against  defenses  aTallable  as  against  tbe  payee, 
nnsere.  But  kfld,  if  It  was  not  adndasible  for 
tlint  purpose,  defendant  waived  the  objection  by 
fulling  to  object  io  those  parts  of  the  charge  in. 
which  the  judge  charged  that  ptaintifE  bad  the 
riehts  of  such  a  bona  fide  Indorsee. 
(Syllabue  by  the  Court.) 

Appeal  from  district  court.  Otter  TaD  coun- 
ty; L.  L.  Baxter,  Judge. 

Action  by  the  Red  River  Valley  Investment 
Company  against  William  H.  Cole  and  others. 
From  an  order  denying  a  new  trial  after  ver- 
dict for  plaintiff,  defendants  appeal.  Affirmed. 

£.  E.  Corliss  and  Mason  &  Hilton,  for  ap- 
Itellants.  Qeorge  E.  Perley,  J.  E.  Greene,  and 
lioupt  &  Baxter,  for  respondeat 

OANTY,  J.  PialntiEf  broi^t  this  action  on 
two  negotiaUe  promlssta?  notes  made  by  de- 
fendants to  the  order  of  Sawyer  and  Wilklns, 


who,  It  is  alleged  in  the  complaint,  "soUl,  as- 
signed, transferred,  and  dellvei'ed"  tbe  notes- 
for  a  valuable  consideration,  before  maturity, 
to  plaintiff,  but  It  does  not  allege  that  the 
notes  were  "Indorsed"  to  plaintiff.  Defend- 
ants, in  their  answer,  admitted  the  making  of 
the  note^  denied  the  transfer  of  the  same 
to  plaintiff,  and  set  op  certain  fticts  wbk-u 
they  claim  would  constitute  a  good  defense  to 
tbe  notes  as  between  them  and  Sawyer  and 
Wllklns.  On  tbe  trial  plaintiff  produced  the^ 
notes  with  the  indorsements  of  Bawyer  and 
Wllklns  thereon,  and  offered  tiiem  In  evidence. 
Defendants  objected,  "not  to  the  notes,  but  to- 
the  indorsements  iq>on  the  back"  of  the  same, 
on  the  ground  that  such  Indcowments  were  not 
admissible  under  tbe  pleadings.  The  objec- 
tion was  overruled,  and  they  excepted.  There- 
upon plaintiff  moved  for  leave  to  amend  tbe 
complaint  by  inserting  therein  among  tbe- 
words  above  quoted  tbe  word  "indorsed,"  but 
the  motion  was  denied  by  the  court.  At  tbe 
close  of  the  trial  the  Judge  cliarged  tbe  Jury 
that  if  the  [dainUff  "bought  these  notes  In  good 
f&lth,  paid  his  money  for  them,  and  that  the 
transaction  was  free  from  any  ftaudulent  pur^ 
pose,  your  verdict  ought  to  be  for  plaintiff," 
and  that,  "In  order  to  find  a  verdict  tor  defend- 
ants, you  would  have  to  be  satisfied— First,  of 
fraud  In  the  Inception  of  the  notes;  and,  sec- 
ond, knowledge  of  this  fraud  In  the  purcbase 
at  the  notes  by  the  plaintiff."  No  exc^Ion 
was  taken  to  the  charge.  The  Jury  returned 
a  verdict  for  plaintiff  for  the  amount  claimed, 
and  from  an  order  denying  their  motion  for  a 
new  trial,  defendants  appeaL 

It  is  urged  by  appellants  that  It  was  error 
to  receive  the  Indoiaonents  of  the  notes  la 
evidence.  No  such  Indorsements  wen  plead- 
ed, and  It  Is  contended  tliat  undor  the  plead- 
ings the  plaintiff  could  not  claim  the  protec- 
tion of  a  bona  fide  indorsee  tor  value  before 
maturity  as  against  their  defense  to  the  notes. 
Conceding,  without  deciding,  that  this  Is  true, 
it  does  not  follow  that  the  indorsements  wei'O 
not  admissible  for  the  purpose  merely  of  prov- 
ing a  transfer  of  tbe  notes  to  plaintiff  as  al- 
lied in  tiie  complaint.  Tbe  possessltm  by  a 
third  party  of  a  negotiable  promissory  note 
.payable  to  order,  but  not  Indorsed  by  the 
payee.  Is  not  evidence  of  ownership  by  sucb 
third  party.  Van  Eman  v.  Stanchfield,  13 
Minn.  75  (OU.  70).  Then,  instead  of  proving 
such  a  transfer  by  oral  evidoice,  plaintiff  coidd 
prove  it  by  the  Indorsements  of  the  payee  on 
the  notes.  So  that  for  this  purpose  at  least 
the  Indorsements  were  admissible  in  evidence 
under  the  pleadings.  Whether,  under  the 
pleadings,  plaintiff  could,  by  these  Indorse. 
menta,  Invoke  protection  from  tbe  defense  of- 
fered, 1b  another  question.  The  indorsements 
were  properly  In  evidence  tor  tbe  one  pur- 
pose, and.  If  defendants  desired  to  object  to 
their  use  for  the  other  purpose,  they  should 
have  objected  to  that  part  of  tbe  charge  above 
quoted,  which  they  wholly  failed  to  do.  For 
the  want  of  such  an  exception,  the  question 
cannot  be  raised  In  this  court  Order  afHnned. 
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FI-ETCHKR  T.  STAPLES  et  al..  Defendanta, 

and  BROADWAY  INS.  CO.,  Ganilshee. 
(Supreme  Conrt  of  Minaesota.  Nor.  20,  1895.) 

OaHNIBHMSHT — PkOPKRTV    SuBJSOT  to  —  BOBDEN 

OF  Proof. 

The  burden  is  on  the  defendant  debtor  to 
show  that  funds  belonging  to  him  in  the  hands 
of  the  garnishee  are  exemnt  from  seizure  for  the 
paTTuent  of  his  dehta.  field,  in  this  case  the  de- 
fendant has  failed  to  show  such  exemption. 
(Srllabus  hr  the  Court) 

Appeal  from  municipal  comt  of  Dulnth; 
Roger  B.  Powell,  Judge. 

Action  by  Laura  B.  Fletcher  against  James 
Staples  and  Emma  Staples,  defendants,  and 
the  Broadway  Insurance  Company,  gar- 
nishee. From  a  judgment  for  platntiCC 
against  the  garnishee,  defendants  appeal. 
Affirmed. 

Stanford  &  Arbnry,  for  appellants.  Jaques 
&  Hudson,  for  respondent 

CANTT,  J.  In  an  action  to  recover  an  in- 
debtedness due  from  defendant  to  plaintiff, 
garnishment  proceedings  were  instituted 
against  said  garnishee.  The  garnishee  dis- 
closed that  it  was  Indebted  to  defendant  In 
the  sum  of  $137.50  by  reason  of  the  fact  that 
it  had  insured  plaintiff  against  loss  by  fire 
on  household  goods,  that  there  was  a  loss 
by  fire,  and  the  parties  had  adjusted  the 
garnishee's  liability  for  such  loss  at  that 
Rum.  The  Insurance  policy  was  introduced, 
and  made  a  part  of  the  disclosure,  and  gives 
a  description  of  the  property  so  Insured,  as 
follows:  "Household  and  kitchen  furniture, 
useful  and  ornamental  carpets,  beds,  bed- 
ding, linen,  family  wearing  ap[>arel  and  ma- 
terials for  same,  trunks,  traTSltng  bags,  um- 
brellas, canes,  parasols,  plate  and  plated 
ware,  crockery  and  glassware,  book  cases, 
printed  books,  magazines,  periodicals,  works 
of  art  music,  mirrors,  pboto»rraphs,  pictures, 
paintings,  engravings,  drawings  and  their 
frames  (at  not  exceeding  cost),  bric-a-brac, 
articles  of  virtu,  sewing  machines,  musical 
instruments,  clocks,  watches,  and  Jewelry 
(in  use),  statuary,  casts,  optical  Instruments, 
tools  and  implements,  firearms,  fishing, 
tackle,  scientific  apparatus  and  sporting 
goods,  family  stores  and  supplies,  and  other 
articles  not  more  hazardous,  while  contained 
in  the  one-story  frame  building  and  addi- 
tions thereto,  situate,"  etc.  Thereupon  de- 
fendant moved  that  the  garnishee  be  dls- 
cliarged  on  the  ground  that  the  money  so 
disclosed  as  due  him  from  said  garnishee  Is 
exempt  from  execution,  and  that  he  claims 
such  exemption.  In  support  of  the  motion 
be  filed  his  affidavit  In  which  he  states: 
"This  affiant  suffered  a  loss  by  fire  of  bis 
household  goods,  wearing  apparel,  etc.  That 
at  the  time  of  said  fire  this  affiant  was  in- 
sured *  *  *  m  the  above-named  gar- 
nishee upon  the  said  household  goods  and 
family  wearing  apparel  In  the  sum  of  S500. 
*   *   *   That  the  money  so  to  be  paid  hy 


said  insurance  company  to  affiant  Is  claimed 
by  this  affiant  *  *  *  as  the  property  of 
this  affiant  exempt  from  execution,  attach- 
ment or  other  process  Issued  from  any 
court  in  this  state."  This  Is  all  of  the  affi- 
davit which  has  any  tendency  to  show  that 
the  property  insured  was  exempt  at  the  time 
of  the  fire. 

Plalntur  filed  a  counter  affidavit  In  which 
It  is  stated  that,  at  tbe  time  of  the  Are,  de- 
fendant carried  insurance  to  the  amount  of 
$2,000  on  the  pro];>erty;  that  this  Insurance 
was  Issued  by  plaintiff  and  two  other  insur- 
ance compaiiles;  and  that  the  loss  was 
jointly  adjusted  by  defendant  and  the  three 
companies  at  the  sum  of  $1,750,  of  whlcb 
amount  one  of  the  other  companies,  since 
the  service  of  the  garnishee  summons  here- 
in, had  paid  defendant  the  sum  of  $875,  and 
that  plaintiff  and  the  other  company  still 
owed  him  tbe  balance,  to  wit  $437.50  each. 
After  tbe  tsatxy  of  judgment  against  defend- 
ant in  the  main  action,  plaintiff  moved  for 
judgment  against  the  garnishee,  and  there- 
upon the  parties  stipulated  that  the  forego- 
ing affidavits  might  on  said  motion,  be  con- 
sidered by  the  court  as  a  part  of  the  dis- 
closure  of  the  garnishee,  and  as  eTld«ice 
taken  on  such  disclosure,  subject  to  the  ob- 
jection that  such  affidavits  are  Irrelevant 
and  ImmaterlaL  The  court  ordered  judg- 
ment for  the  plaintiff  against  tbe  garnishee, 
and  from  the  judgment  entered  thereon  de- 
fendant appeals. 

The  contention  of  the  defendant  Is  thai 
the  property  In  question  was  exempt  from 
execution,  and  that,  under  the  statute,  the 
insurance  mcney  due  on  the  loss  is  also  ex- 
empt Subdivision  5,  i  5458,  Gen.  St  iSM. 
specifying  wliat  property  shall  be  exempt 
from  execution,  reads  as  follows:  "All 
wearing  apparel  of  the  debtor  and  his  fam- 
ily; all  beds,  bedsteads,  and  bedding,  kept 
and  used  by  the  debtor  and  his  family;  all 
stoves  and  appendages  put  up  or  kept  for 
tbe  use  of  the  debtor  and  his  family;  all 
cooking  utensils;  and  all  other  household 
furniture  not  herein  enumerated,  not  ex- 
ceeding five  hundred  dollars  In  value;  also 
all  moneys  arising  from  Insurance  of  anr 
property  exempted  from  sale  on  execution, 
when  such  property  has  been  destroyed  by 
fire."  It  is  not  necessary  here  to  decide 
whether  all  the  property  exempt  under  thlR 
subdivision  Is  limited  so  that  Its  value  shall 
not  exceed  $5(X>,  or  whether  It  Is  only  that 
included  In  the  term  "all  other  property  not 
herein  enumerated"  which  is  so  limited.  We 
are  of  the  opinion  that  under  either  inter 
pretatton  of  this  subdivision  defendant  has 
not  shown  that  any  of  the  property  in  ques- 
tion was  exempt  The  burden  Is  on  tbe 
debtor  to  show  thftt  the  property  seised  or 
levied  upon  for  the  paymmt  of  the  debt  \f 
exempt  It  nowhere  appeara  that  the  prop 
erty  in  question  was  "kept  and  used  by  ti» 
debtor  and  bis  family"  or  "kept  ftw"  tbHr 
nse.    For  aught  that  appears,  the  property 
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Id  question  may  \te  a  part  of  the  stock  of  a 
fnrnlture  store,  or  of  a  Becond-hand  store, 
«-  of  an  hotel  or  furnished  flats  In  which  bis 
family  did  not  reside.  Neither  does  It  ap- 
pear that  the  loss  suffered  by  the  Ore  was 
a  total  loss,  or  that  he  did  not  bare  more 
household  goods  left  ^er  the  fire  than  were 
exempted  by  law.  Again,  the  Insurance  pol- 
icy enumerates  no  particular  article  or  num- 
ber of  articles,  but  many  classes  of  articles. 
None  of  the  articles  included  In  several  of 
these  classes  would  be  exempt  at  all,  and 
as  to  some  others  of  the  classes  the  articles 
«empt  would  be  limited  In  mlue  which- 
ever Interpretation  Is  given  to  said  subdivi- 
sion 6.  But  the  numbers,  kinds,  or  values 
of  the  articles  destroyed  or  injured  by  the 
fire,  for  which  the  Insurance  Is  to  be  paid, 
nowhere  appears.  We  have  no  means  of 
knowing  what  portion  of  the  fund.  If  any, 
Is  exempt,  and  what  portion  la  not  Then 
defendant  has  failed  to  show  that  any  part 
of  the  fund  In  the  garnishee's  hands  was 
exempt  By  reason  of  the  stipulation  afoi-e- 
sald,  neither  party  Is  In  a  position  to  ques- 
tion the  regularity  of  the  practice  adopted  of 
trying  this  Issue  on  affidavits.  This  dis- 
poses oS  the  case.   Judgment  affirmed. 


D.  H.  OSSORNfi  ft  GO.  v.  HEUBR  et  a). 
(Snweme  Court  of  Minnesota.  Nov.  22,  1805.^ 

IiUUTATIOV  Of  AonORB— AOKNOWLBDQHSMT. 
O.  having  a  Judgment  against  H.  and  an- 
other, H.  and  a  third  person  executed  to  O.  n 
promissory  note,  payable  at  a  future  day.  for  tliu 
amount  of  the  judgment:  the  uote  expressly 
■tating  that  it  was  faven  for  the  purpose  of  w- 
cuitog  an  extension  of  time  for  the  payment  of 
the  Judgment.  SeM,  that  this  constituted  on  iif - 
knowledgment  and  new  promise  on  the  part  t>' 
H..  which,  as  to  him,  took  the  judgmmt,  as  : 
debt,  out  of  the  statute  of  llmttatlonB. 

(Sylhibns  by  the  Court) 

Appeal  from  district  court  Blue  Eanii 
county;  Francis  Cadwell,  Judge. 

Action  by  D.  M.  Osborne  &  Go.  againiM 
Frits  Heuer  and  others.  There  was  Jud;;- 
ment  for  defendants,  and  plaintiff  appeals. 
Reversed. 

Taylor,  Woodard  ft  Brett  for  appellant. 
Dalaell  ft  Yomig,  for  respondents. 

MITGHBUU  J-  lliis  action  was  on  a 
promissory  note  executed  by  the  defendants 
to  the  plaintiff.  The  short  facts  are  as  fol- 
lows: On  February  16.  18&4,  the  plaintiff 
obtained  a  Judgment  against  the  defendant 


Holzkamp  and  one  Hener.  On  January  2, 
1893,  the  Judgment  being  unpaid,  Holzkamp 
(one  of  the  Judgment  debtors)  and  Dahms 
executed  to  plaintiff  the  note  in  suit,  for  the 
amount  of  the  Judgment  payable  December 
1,  189S.  The  note  expressly  stated  that  "It 
was  given  as  collateral  to  Judgment  of  date 
February  16,  1884,  against  Fritz  Heuer  and 
Henry  Holzkamp,  In  favor  of  D.  M,  Osborne 
ft  Co.,  and  Is  given  for  the  purpose  of  secur- 
ing and  getting  extension  of  time  on  ac- 
count of  Judgment"  This  action  on  the 
note  was  commenced  prior  to  February  10, 
18»4,  but  was  not  tried  until  June,  1894. 
The  defense  set  up  was  that  defendants  exe- 
cuted the  note  In  payment  of  the  Judgment 
and  that,  in  consideration  thereof,  plaintiff 
agreed  to  satisfy  the  Judgment  of  record, 
but  had  failed  and  neglected  to  do  so.  De- 
fendants' contention  also  was  that  the  state- 
ment as  to  the  purpose  for  which  the  note 
was  given  was  no  part  of  it  and  was  not 
written  on  it  when  they  executed  It  Aside 
from  testimony  showing  that  this  statement 
was  part  of  the  note  when  executed,  the 
plaintiff  offered  no  evidence  except  the  note 
Itself.  When  plaintiff  rested,  the  court  on 
motion  of  the  defendants,  dismissed  the  ac- 
tion, on  the  ground,  as  stated  In  the  record, 
that  the  note  was  given  as  collateral  to  the 
Judgment,  and,  Inasmuch  as  the  Judgment 
had  '.'ceased  to  exist"  (meaning,  we  assume, 
that  it  was  barred  by  the  statute  of  limita- 
tions), the  plaintiff  could  not  recover  on  the 
collateral.  The  correctness  of  this  ruling 
Is  the  only  question  presented  this  ap- 
peal. 

The  court  seems  to  have  assumed  that  the 
note  was  simply  collateral  securi^  for  the 
payment  of  the  Judgment  WbeUier  this 
was  correct  or  whether  It  operated  as  con- 
ditional payment,  and  a  suspension  of  the 
debt  until  the  maturity  of  the  note,  we  need 
not  Inquire,  for  the  court  was  clearly  In 
error  in  holding  that  the  Judgment  was  bar- 
red by  the  statute  of  limitations.  The  giv- 
ing of  the  note  in  question  was  clearly  an 
acknowledgment  and  a  new  promise  on  the 
part  of  Holzkamp,  which  took  the  case  out 
of  the  operation  of  the  statute  as  to  him. 
The  lien  of  the  Judgment  on  real  estate,  If 
any,  and  the  right  to  Issue  execution  on  it, 
may  have  ceased  by  reason  of  the  lapse  of 
10  years  from  Its  rendition;  but  the  Judg- 
ment remained  a  subsisting  debt  against 
Holzkamp,  upon  which  an  action  might  be 
brought  Judgment  reversed*  and  new  trial 
ordered. 


End  or  Casks  iir  Voi^  64 
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Abatement. 

Pleft  In  abatement,  see  "PleadioK.** 

ABATEMENT  AND  BEVIVAI*. 

In  an  sctioa  against  an  insurance  company, 
the  pwdener  of  garniahmmt  proceetUogB 
against  defendant  in  another  state  la  no  de- 
fense, where  it  apoears  that  at  the  time  they 
were  commenced,  aefendant  knew  that  the  de- 
fendant in  the  garnishment  proceedings  did  not 
own  the  claim  a^inst  defendant— Pnrcell  t. 
St.  Paul  Pin  &  Harine  Ins.  Co.  (N.  D.)  Ma 

The  pendesicy  of  another  action  between  the 
same  parties  regarding  the  same  subject-matter 
is  a  anfficient  plea  in  abatement,  tiioai^  one 
actifMi  la  at  law  and  the  other  In  eqi^.— MoB' 
roe  r.  Reid  (Neb.)  9S3. 

One  whose  property  has  been  taken  on  re- 
plerin  against  his  agent  cannot  replevy  It  from 
the  [dniutiff  in  such  action  dnring  us  pendency. 
—Larson  t.  Nicbola  (Minn.)  558. 

Abvtaraota* 

On  anieal.  see  "AppeaL" 

Aoceptanoe. 

Of  order,  see  "Orders." 

Acoesaory. 

See  "Criminal  Law." 

Aoddent. 

See  "Canieta":  'VecUgenee";  "Railroad  Oom- 
panies." 

At  crossings,  see  "Railroad  Companlea." 
Znanrance  against,  see  "Insnrance." 

A  oconiTn  odation  Paper. 

See  "NegDtiabto  Instrmncnts.- 


AOOOBD  Atm  SAZZSFAOXtOir. 

An  accord  and  satisfaction  is  not  shown  by 
an  agreement  to  accept  a  certain  sum,  bat  the 
execution  of  the  agreranent  mnst  also  be  shown. 
~Cats>enter  t.  Chicago,  M.  &  SL  P.  By.  Co. 

<&  D.)  mo, 

ACCOT7NT. 

Where  monthly  statements  are  rendered  hy 
a  creditor  on  an  open  account,  failure  of  the 
debtor  to  object  to  the  account  withio  a  rea- 
sonable time  is  an  admission  of  correotnees. 
— Pabat  Brewing  Co.  t.  Lueders  (Mich.)  HTZ. 

Aeknowledgmewt. 

To  ton  atatnte,  see  "Limitation  of  Actionsb" 

Action. 

See.  also,  "Abatement  and  Revival";  "Appear- 
ance"; "Blection  of  Remedies";  "limita- 
tion of  Actions";  "Partiea*';  "Practice  in 
CivU  Cases";  "Venue  is  QtU  Cobss." 

V.61M.W.— 7;l  (11 


Against  attorney  to  recover  money  collected, 

see  "Attorney  and  Client." 
—  city,  see  "Mnniclpi^  Corporations." 
For  price  of  chattels,  see  "Sale." 
For  wnHigful  attachment,  see  "Attachment." 
On  Judgment,  see  "Judgment" 
On  liquor  dealer's  bond,  see  "Intoxic^lng  Liq- 

uors." 

On  negotiable  paper,  see  "MegoUable  Initm- 
mentB." 

On  policy,  see  "Insurance." 

On  replevin  bond,  see  "Replevin." 

Particnlar  actions,  see  "Assmnptit";  "Death 
by  Wrongful  Act";  "Deceit";  "Forcible  En- 
trv  and  Detainer";  "Libp!  and  Slander": 
"Malicious  Prosecution";  "Quieting  Title— Re- 
moval of  Cload";  "Treiwass";  "Trover  and 
Conversion";  "Use  and  Occupation." 

Acts. ' 

See  "BUtntM." 

AdinliilBtnitloiL. 

See  "Executors  and  Administrators." 
As  evidence,  see  "Evidence." 


ADUIiTEBY. 

The  indictment  need  not  show  that  the  pros- 
ecution was  commenced  on  complaint  of  the 
wife.— State  ▼.  Andrews  (Iowa)  404. 

lastroctianfl  exsnuned,  and  kM  ioflteieot— 
State  V.  Bart  (Iowa)  278. 

Advancements. 

See  "Descent  and  DlstribuUbn." 

Adverse  Oalms  to  Land. 

See  "Qnieting  Titl»-RemoTal  of  CUmd." 


ADVSBSB  POSSBSSIOir. 

Of  land  Vithin  dl^^t«d  boimdaiiet.  Me  "Bound- 
aries." 

Where  the  issue  of  adTerse  possession  is  rais- 
ed, failure  to  charge  on  the  burden  of  proof 
and  the  character  of  evidence  necessary  u  er- 
ror.—Fuller  V.  Worth  (WU.)  995, 

Evidence  Add  insufficient  to  show  advene 
poeaes^n.— Fuller  v.  Worth  (Wis.)  995. 

The  tact  that  land  was  assemed  to  plaintiff's 

grantors,  and  the  taxes  paid  by  them,  .is  not' 
of  itself  sufHctent  to  constitute  adverse  posses- 
siou.— Miller  v.  Davis  (Mich.)  33S. 

Where  there  is  evidence  of  adverse  posses* 
tAon,  the  issue  shonld  be  submitted  to  the  jury, 
under  proper  instructions.— Butler  v.  Drake 
(Minn.)  5S0. 

Obavaatar  •£  paasasslom. 

The  use  of  a  ditch  on  another's  land  1^  parol 
license  cannot  ripen  into  title  by  prescription 
until  revoL-ation  of  the  license.  —  Tboemke  t. 
Fiedler  (Wis.)  1030, 

15.) 
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PoesessioD  by  one  under  A  deed  from  a  ten--  [ 
ant  in  common  of  the  entire  tract  hdd  adverse 
aa  to  the  other  cotenants.— Faller  T,  SweDeberg  ! 
(Mich.)  463.  i 

One  holding  land  under  an  arraDgement  that  I 
he  ihould  have  the  use  of  it  on  paying  the  taxei  | 
cannot  acqnire  title  by  adverse  poisefiflioo.— ' 
Johnson  t.  Butt  CNcb.)  601. 

Oolov  of  title. 

Une  who  enters  on  land  as  heir  of  the  pat- ' 
ptite<!  does  so  with  color  of  title.  thoufHi  tlie 
imteiit  is  not  in  hia  iwasesaion. — MUIpp  v,  Davis 
(Mich.)  338.  I 

The  use  of  a  passageway  under  a  bridge  for  | 
stock,  under  a  claim  of  right  as  reserved  In  a  i 
deed.  AWrf  to  have  ripened  into  a  perfect  ease- 
ment.— Agno  v.  Heitsinger  (Iowa)  83(5.  I 

AdverRe  possension  of  one  distinct  piece  of  ' 
land  will  not  draw  to  it  Uie  constructive  pos<  i 
session  of  another  distinct  piece,  owned  by  'an- 
other  person,  though   the   adverse  occupant 
holds  a  paper  title.— McRoberts  T.  McArthur 
(Minn.)  903. 

In  attachment,  see  "Attachment." 

In  garnishment,  see  "Oarnlshment." 

Of  Jurors  to  impeach  verdict,  see  "New  Trial." 

An  affidavit  which  states  that  affiant  is  the 
treasurer  of  a  corporation  suffiaently  shows 
his  authority  to  make  it.— Forbes  Lithograph 
Manufg  Co.  v.  Winter  (Mich.)  1053. 

Agency. 

See  "Principal  and  Agent." 

Aggravated  Assault. 

See  "Assault  and  Battery." 
AaBIOUIfTDBAZf  SOOZBTIES. 

The  state  ngricultoral  society  is  liable  to  per- 
sons injured  by  its  negligence.— Lane  v,  Min- 
nesota State  Agricnltural  Soc.  (^finn.)  382. 

Alcoholic  Ijiquors. 
See  "Intozlcating  I^qnora." 

Alienation. 

Suspension  «f  power,  see  "WHIs.** 

ALIENS. 

The  widow  and  heirs  of  aliens  may.  nnder 
Acts  22d  Gen.  Asiwm.  c.  85.  hold  land  by  de- 
vise or  descent  for  10  years,  whether  alieua  or 
not— Easton  v.  Huott  (Iowa)  408. 


bee  "DivoroB.** 


Alimony* 


Amendment. 

Of  pleading,  see  "Pleading." 
Of  statute,  see  "StatnteL**^ 

AKIMAIdB. 

A  declaration  alleging  that  defendant  waa 
the  owner  of  a  mischievous  dog.  known  to  l>e 
such,  need  not  allege  that  he  negligently  al- 
lowed it  to  run  at  large.— Snow  v.  McCracken 
(Mich.)  800. 


Answer* 


See  "Fleadinc." 


AFFBAIi. 

See,  also,  "Gerti<wari":  "Exceptiona,  Bill  of." 

CoBta  on  appeal,  see  "Coats." 

Id  criminal  cases,  see  "Criminal  Law." 

Where  the  record  falls  to  abow  lliat  an  amat 
waa  taken,  the  sniwnue  court  has  no  Jarudic- 
tion.— State  v.  Forsythe  (Iowa)  265. 

The  executor  of  an  estate  as  sudi  cannot  ap- 
peal from  a  final  orfler  of  distribntion  where 
ne  is  not  pecuniarily  affected  by  such  onler.— 
Merrick  v.  Kennedy  (Neb.)  989. 

Where  the  trial  court  is  without  juriixliction. 
the  appellate  court  acqoirea  none  oy  appeal.— 
Keeahan  t.  State  (Neb^  095. 

Appealable  JmdsBswita  amA  •rdeva. 

A  nonanpeaUible  order  Iqr  invoaing  costs  in 
an  appeauble  amount  is  rendered  appealaUo. 
— Kingsley  r.  Great  Northern  By.  Co.  lWis.i 
1080. 

An  order  permitting  creditors  of  an  insolv^'ni 
to  share  in  the  estate  without  filing  relesni's 
it  appealable.- Eckberg  v.  Sdiloss  (Minn.)  9-."^. 

An  order  setting  aside  a  verdict  and  granlisg 
a  new  trial  during  the  term  at  which  the  ver- 
dict was  rendered,  and  before  judgment,  is  nut 
B  final  order. — Johnson  v.  Parrotte  (Neb.)  3ffl. 

An  order  continuing  a  temporary  injunction 
during  the  pleasure  of  the  court  is  not  final.— 
Kiuspahr  v.  Smith  (Xch.)  WJ8L 

An  api>eal  cannot  bo  prosecuted  until  after  s 
final  Jufkment  has  been  entered.— Binqiahr  v. 
Smith  QTeb.)  698. 

An  appeal  will  He  before  the  determlnatinn 
of  the  original  bill,  from  a  decree  dismisxini; 
a  cross  bill.— Clntton  v.  Clntton  (Mich.)  744: 
Same  v.  Donovan,  Id. 

An  order  of  the  probate  court,  disallowing  a 
portion  of  attorneys  dainu  for  aervioeB  render- 
ed the  estate,  ia  not  aimealabla — Smitli  t.  Penw 

(Minn.)  822. 

An  order  appointing  a  receiver  in  a  foredo- 
Bure  suit  pending  the  action  Is  aiH>ealaMe.— 
State  V.  Sgan  (Minn.)  8ia 

Appeals  from  Inferior  oonrts. 

Under  Comp.  Laws,  S  0129.  a  party  against 
whom  a  justice  has  rendered  jadgment  by  di- 
fault  can  appeal.— Perrott  v.  Owen  (S.  D.)  SJil. 

Where  the  record  shows  a  strict  compliamv 
with  the  statute  aa  to  appeals  from  a  iniituv. 
the  fact' that  the  copy  of  his  docket  fails  to 
show  notice  of  appeal  and  filing  of  bond  dot's 
not  deprive  the  court  of  Jurisdiction.- Warder. 
Bushnoll  &  Olcssner  Co.  t.  Raymond  (S.  D.) 
52S. 

On  appeal  to  the  circait  court  from  a  ioAt- 
ment  of  the  probate  court  invc^ving  both  quM- 
tions  of  law  and  fact,  trial  de  novo  shoold 
liad  in  the  drcait  court.— En^e  t.  Yorks  (3.  D.> 

131;. 

Motlee. 

After  judgment  against  a  prindpal  and  tw<> 
sureties  on  a  bond,  one  cannot  an>eal  withmt 
serving  notice  on  the  other.— Fiidker  v.  Cbaffi*** 
(Iowa)  062. 

Bonds. 

The  fact  that  the  sureties  in  an  appeal  Imrt-I 
did  not  justify  before  the  justice  as  reqnimt 
by  Uow.  Ann,  St.  I  7000,  is  waived  by  a  g^- 
eral  appearance  on  appeal. — Sherwood  v.  Ion« 
Circuit  Judge  (Mich.)  liM-l. 

An  administratrix  de  bonis  non  Is  not  exempt 
from  filing  an  aiipeal  bond.— In  re  Meaeberc's 
Batate  (Wis.)  lOOS;  In  re  Steiner'a  Bstatr.  U. 

The  county  dak  may  approve  a  bond  on  ap- 
peal from  a  commlasloner.— Cole  t.  Dooovjh 
<Mlch.)  741. 
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Where  no  offer  Is  made  to  nibBtitate  a  new 
liond  for  a  defective  one.  an  appeal  ttUI  be  dis- 
miased.— Cole  t.  Donortn  (Mich.)  741, 

Praotioe. 

Thu  question  as  to  the  lofrnl  effect  of  certain 
ballota  is  one  of  lav,  and  tbe  decision  of  tbe 
trial  conrt  may  be  Tevtowed  without  a  motion 
for  new  trial.— Le  Claire  t.  Wella  (S.  D.)  519. 

On  error  to  a  judgment  where  no  motion  for 
a  nvw  trial  was  made,  the  appellate  court  will 
not  go  back  of  the  verdict  of  the  jury  to  re- 
view any  proceeding  had.— Uanaen  t.  Kinney 
(Xeb.)  710. 

Where  a  motion  ia  not  made  to  set  aside  a 
siM<cial  finding,  tbe  soffidency  of  tbe  evidence  to 
KUpport  it  cannot  be  reviewed.— Farr  v.  Peter- 
eon  (Wia.)  SeS. 

The  proctit-e  in  any  county  to  con^der  that 
exceptions  were  taken  to  instructions,  without 
having  them  show  of  record,  does  not  dispense 
with  the  Btatiitxiry  requirement  for  taking  ex- 
ceptions.—Bowman  T.  Western  Fur  Mauufg 
Co.  (Iowa)  773. 

Aaal^puneiLts  of  error. 

AssignmentB  of  error  nttnched  to  appellant's 
brief,  not  referring  to  any  pngo  in  the  aliHtrnrt 
where  specifications  can  b<>  fouud,  are  iosuffi 
«rfent.— fifchniiU  v.  Heger  (N.  D.1,943. 

Where  tbe  aBsixnnieut  of  error  varies  in  its 
(]Uotation  of  the  cfaargea  from  that  given  in  tbe 
record,  it  will  be  presumed  tliat  tbe  words  In 
the  record  were  an  oversight. — Maguire  T. 
Yaughan  (Mich.)  44. 

Assignments  that  the  court  erred  in  overnil- 
ing  defendant's  objections  to  evidence,  and  in 
sustaining  pMntiff  s  objections,  are  too  geuer- 
aL— Bumside  v.  Baton  (Iowa)  780. 

An  aaaignmant  that  the  conrt  erred  in  bis 
rulings  on  evidence  set  out  in  the  foregoinir  al>- 
tttract  is  too  getierai.— Dnngan  v.  Iowa  Cent, 
lly.  Co.  (Iowa)  702. 

Briefs. 

Where  the  court  is  nBlic<l  to  declare  a  statute 
unconstitutional,  tbe  section  of  tbe  constitu- 
tion which  it  infringes  sbould  be  pointed  out 
in  the  brief.— Boyes  v.  Summers  (Neb.)  1066. 

Record. 

An  abstract  on  appeal  from  a  decree  entered 
in  accordance  with  a  procedendo  need  not  set 
out  the  evidence.— Pitkin  v.  Peet  (Iowa)  7^. 

An  appeal  will  be  dismissed  when  founded 
on  a  traiiHcript  not  authenticated  by  tbe  clerk. 
— Utis  T.  Butters  (Neb.)  10<J3. 

Where  a  transcript  authenticated  by  the  clerk 
is  not  filed  the  appeal  will  not  be  dismissed. — 
.McDonald  v.  Grabow  (Xeb.)  1093. 

A  tntnscript  of  evidence  cannot  be  considered 
uniesi  the  certificate  of  the  clerk  of  the  court 
is  &tta<^ed.— State  v.  Tower  (Iowa)  764. 

It  Is  sufficient  if  the  name  of  a  trial  judge 
npi>ear  in  any  part  of  the  abstract. — Pitkin  v, 
I'eet  (Iowa)  TKi. 

Where  appellant's  abstract  showed,  and  ap- 
l>eliee's  atMitract  denied,  that  certain  documents 
were  irat  In  evidence,  tlie  gneetlou  aa  to  their  ad- . 
mlssibilltr  cannot  be  considered.- Duer  v.  Allen  j 
(Imva)  082. 

An  appeal  from  nn  order  denying  a  new  trial 
will  lie  ilismifised  whore  the  record  fails  to  show 
Buch  order.— Granite  Savings  Bank  &  Trust  Co. 
V.  Weinberg  (ilinn.)  380. 

A  stipulation  as  to  the  facts  filed  after  judg- 
ment rendered  cannot  be  considered  on  ameal.— 
Bowen  v.  State  (Neb.)  853. ' 

*  Where  the  abstract  fails  to  show  that  the 
judgment  appealed  from  liad  been  entered,  the 
appeal  will  be  dismissed.— Greenly  t.  Hopkins 
(S.  1128. 


Where  inatmctlons  as  to  the  evidence  i 
lesed  to  be  erroneous  the  testimony  on 
the  error  is  based  must  be  pointed  out 
record.— Rogers  v.  Ferris  (Mich.t  1U48. 

To  review  au  admission  or  rejection  < 
dence,  tbe  testimony  must  he  sped&cul 
signed  in  the  petition  in  error.— Uedman  v 
(Neb.)  1094. 

Wliere  _  the  bill  of  exceptions  cental 
epeoifications  of  error,  and  no  errors  are  i 
ed  in  tlte  brief,  the  record  will  not  l»e  exa 
to  review  errors  below.— First  Nat  Bt 
Merdiants*  Nat  Bank  (N.  D.)  &il. 

Where  the  bill  of  exceptions  embodl 
speclfieations  of  error,  those  diwuBsed 
brief  will  not  be  reviewed.— Schmitz  v. 
(N.  D.)  943. 

Where  it  docs  not  appear  that  the  recoi 
tains  all  the  evidence,  it  cannot  be  revie 
In  re  Mesebcrg's  Estate  (Wis.)  1002: 
Steincr's  Estate,  Id, 

There  can  be  no  review  where  tlie  qui 
deiH-ml  on  certain  facts.  In  the  almenii' 
fhowiug  that  any  evidence  was  introil 
Bowen  v.  State  (Neb.)  3.">3. 

Where  aw>eHee  states  that  the  abstm 
not  contain  nil  the  evidence,  and  it  is  not 
by  apix'lluiit,  qneatious  of  Aict  will  not 
vifwed.- Hopkins  v.  (ThlcagOi  R.  I.  &  P.  ]i 
(Iowa)  ti03. 

Where  appellee's  amended  abstract 
Uiat  appellant's  is  complete,  and  allegu 
both  do  not  contain  ail  the  evidence,  si 
pellant  does  not  deny  it,  assignments  as 
evidence  cannot  be  reviewed.— Duncan  i, 
Cent  Ry.  Co.  (Iowa)  7(t2. 

On  appeal  from  a  judgment  rendered  <; 
ings  without  a  bill  of  exceptions  or  stal : 
thu  conrt  will  only  consider  whether  tit 
ment  is  such  as  ought  to  follow  such  fine  I 
Connor  v.  Natfomil  Bank  (8.  D.)  619. 

Hearlnc  and  rehearlnc. 

On  rehearing  a  constitutional  questi  i 
affecting  the  controversy  will  not  be 
mined.— Vallier  t.  Brnkke  (8.  D.)  1119. 

A  rehearing  will  only  be  allowed  whe  i 
controlling  question  has  been  overlooked 
court  haa  probably  committed  an  error.- 
by  V.  Minnehaha  County  (8.  D.)  179. 

A  rehearing  auspends  the  former  opin]  i 
dered.— Pitkin  v.  Peet  (Iowa)  7U3. 

Where  defendant's  motion  for  a  Tcrdl 
toiniuir  several  groituds.  is  sustained,  . 
one  of  the  grounds  is  well  taken  the  ruli  i 
be  suMtained.— Dungan  v.  Iowa  Cent  ] 
flowa)  762. 

B«Ti«w. 

An  appeal  and  proceetllugs  in  error  : 
be  joined  for  tlie  review  of  a  single  jui  i 
— Jfonroe  v.  Reid  (Neb.)  983. 

Tbe  appellate  court  will  not  set  aside  i 
der  granting  a  new  trial  for  error  in  i 
stmction,  on  the  gr.innd  that  such  en 
harmless.— Sickle  t.  Wolf  (Wis.)  1028. 

Where  plaintiff  does  not  recover,  insti  i 
as  to  the  ineasure  of  damages  will  not 
sidered. — Olsen  v.  Meyer  (Neb.)  954. 

An  appeal  from  a  judgment  only,  tba 
lered  before  a  new  trial  is  applied  for,  [  i 
for  review  errors  of  law  tnat  are  I  ( 
brought  by  bill  of  exceptions. — Bntrd  t.  I 
ler  (S.  D.)  118. 

In  reviewing  the  action  of  the  court  ii  i 

ing  a  verdict,  tbe  evidence  will  be  co  i 

most  favorably  to  the  party  against  wh  ; 

verdict  was  directed.— Caldwell  T.  Kfax:  i 
D.)  1«6. 

An  action  will  be  reviewed  on  appeal  : 

same  theory  on  which  the  trial  was  hfl  , 
qulft  V.  Chapel  (Minn.)  G07. 
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Where  a  cii«e  Is  tried  by  tiie  court,  and  a  new 
trial  ordered  because  of  errors  of  law.  evidence 
will  not  be  revlowed^Funk  v.  Carroll  Cenntr 
(Iowa)  768. 

After  testiniony  was  preHeDtod  to  a  jury,  and 
the  parties  rested,  the  jury  vras  discharged  by 
ufcropmeut,  and  the  court  made  its  fiudiiiRs. 
UHtt,  that  the  cane  was  not  triable  anew  ou  ap- 
peal, under  chapter  8^  I^aws  1893,  as  a  case 
tried  to  the  court — First  Nat  Bank  t.  Mui- 
chants'  Nat  Bank  (N.  D.)  &U. 

The  jndsre's  certificate  that  the  record  con- 
tains ail  testimony  "taken"  i»  not  snfficient 
within  chapter  82.  Laws  1803.— Pint  Nat 
Bank  t.  Merchants'  Nat  Bank  (N.  D.)  Ml. 

•  Obieottona   and   lanes   not  raised 

below. 

Objections  not  raised  below  will  not  be  con- 
sidered.—Mahiat  T.  Codde  (Alich.)  104. 

Appellant  cannot  ar^  a  around  of  defemse 
not  raised  below.— Graves  v.  Norfolk  Nat  Bank 
(Neb.)  225. 

Wbere  an  amendment  to  a  pleading  is  al- 
lowed during  tlie  trial,  and  tiie  trial  proceeds 
as  if  the  amendment  was  made,  the  objection 
that  the  pleadings  do  not  present  the  issues 
cannot  be  raised  on  appeoL— Gouuor  t.  National 
Bank  (S.  D.)  519. 

An  equitable  complaint  baring  been  answer- 
ed, and  trial  had  on  the  merits,  it  cannot  be 
nrged  on  appeal  tiiat  there  was  a  remedy  at 
law.— Bent  t.  Barnes  (Wis.)  428. 

An  objection,  not  raised  below,  that  the  writ 
of  certiorari  was  def(;ctivel;r  verified,  must  be 
supported  by  the  record.— Milwaukee  Harrestez 
Co.  V.  Teasdale  (Wis.)  422. 

An  objection  to  the  admissibility  of  testi- 
mony cannot  be  raised  for  the  first  time  on 
appeal.— Sawin  T..  Union  Bldg.  &  Sav.  Aas'n 
(Iowa)  401. 

The  objection  that  a  question  addressed  to  a 
witness  has  assumed  a  fact  not  proved  cannot 
be  urged  on  appeal  on  an  objection  going  only 
to  the  incompetency  of  the  witness.— Bassaxd 
V.  Bullitt  (Iowa)  658. 

Where  a  money  judgment  la  rendered  in  re- 
plevin on  defendant's  election,  the  cAijectfon  that 
sncU  judgment  includes  the  value  of  the  prop- 
erty not  seized  cauoot  be  raised  on  appeal, 
where  It  was  called  i»  the  attoititni  of  the  tiial 
court— Klotz  T.  James  (Iowa)  648. 

In  an  equity  case,  the  objection  that  the  court 
has  no  jurisdiction  because  plaintiif  has  a  reme- 
dy at  law  cannot  be  nude  for  the  first  time  on 
appeal. — Corey     Sherman  (Iowa)  828. 

Objection  not  raised  below  cannot  be  raised 
on  appeal.— Medland  v.  Walker  (Iowa)  797. 

^—  Dlsoretloot  of  trial  oonrt. 

Where  mandamns  has  been  awarded,  allow- 
ance of  supersedeas  is  In  the  discretion  of  the 
court.— Gocverrider  v.  State  (Neb.)  372. 

A  refusal  of  an  amendment  will  not  be  dis- 
turbed, in  tJie  absence  of  an  abuse  of  discretion. 
— Hensiukveld  v.  St  Paul  Fire  &  Uarine  lua. 
Co.  (Iowa)  768. 

Presnmptlan*. 

Where  the  evidence  is  not  beEore  the  court, 
it  will  be  presumed  that  every  averment  not 
negatived  by  tlie  verdict  was  ororen, — UcE>er- 
mott  T.  Chicago,  M.  *  St  P.  Ky.  Ou.  (Wia.) 

In  the  absence  of  a  co'tificate  that  the  bill 
of  exceptions  contains  all  the  testimony,  it  will 
be  presumed  that  every  essential  fact  was  prov- 
en.—Disotell  V.  Henry  Lutbw  Co.  (Wis.)  4^. 

Where  the  record  fuils  to  show  defendant's 
right  to  construct  the  dnm  interfering  with 
plaintiffs  1<m;b,  it  will  be  presumed  that  defend- 
ant bad  authoriUr.— Pratt  t.  Brown  (Midi.)  683. 


In  the  absence  of  evidence  to  the  contiarj-, 
it  will  be  presumed  on  appeal  that  all  the  is- 
sues on  waieh  the  coart4iBs  fbud  wen  litigat- 
ed, though  not  within  the  plea^ugs. — ^Yorfcs  v. 
City  of  St.  Paul  (Minn.)  505. 


— —  Waicht  umA  wmMvimrnny  of  evldeBBe. 

The  fiodinga  of  tlie  court  will  not  be  disturbed 
unless  contnuT  to  the  preponderance  of  evt- 

denee. — Nicholson  v.  Coleman  (Wis.)  297. 

Where  the  verdict  is  sustained  by  snffiddit 
evidence  k  will  not  be  set  aside.—Shafer  v. 
Bfig«v  (Neb.)  107&. 

Where  the  erldence  la  conflicting,  tiie  ver- 
dict will  Bot  lie  disturbed.— Bank  of  Commerce 
T.  Boss  (Wis.)  998. 

Where  the  evidence  is  conQicting,  a  verdict 
on  a  second  trial  will  not  be  disturbed. — Car- 
bon v.  GHy  of  Ottnmwa  (Iowa)  413. 

Where  the  evidence  is  conflicting  as  to  wheth- 
er a  certain  stiputation  had  been  complied  with, 
the  rnling  of  tne  lower  conrt  thereon  will  n«t 
l>e  distnrbed.— RoUnson  t.  SmMi  (Minn.)  00. 

Right  to  complain  of  the  exclnalon  of  certain 
statements,  when  the  court  afterwards  allowed 
their  admission  so  far  as  testimony  tbeveof  was 
otCered  in  the  first  place.— Burt  T.  Long  (Mich.) 
00. 

Findings  of  a  court  will  not  be  reversed  un- 
less the  evidence  desrly  pr^wnderates  against 
them.— Fddman  v.  Trumbower  (S.  D.)  UO. 

Where  findings  are  warranted  by  the  proof 
on  coufli.'^ng  evidence  they  will  not  be  rv- 
viewed—Stiirwater  Hardware  Oo.  t.  Campbell 
(Minn.)  539. 

Unless  the  evidence  is  dearly  in  favor  of  the 
verdict  an  order  granting  a  new  trial  will  not 
be  disturbed  on  appeal.— Horn  t.  GZupd  (Minn.) 
826. 

^—  Hanaless  error. 

A  judgment  will  not  be  reversed  for  an  errnr 
not  affecting  the  substantia]  rights  of  the  ad- 
verse party. — Bitgrien  v.  Dowe  (Wis.)  UfZX 

In  trials  of  fact  by  the  court  without  a  joij, 
tile  admission  of  incompetent  evidence  is  not 
ground  for  reversal  where  there  is  any  compe* 
tent  evidence.— Monroe  v.  Keid  (Neb.)  863. 

Where  an  order  overruling  a  demurrer  to  the 
oomplaint  has  been  reversed,  the  appeal  will 
not  thereafter  be  dismissed  on  a  allowing  dial 
appelant,  by  his  own  acts,  had  eatonped  hia- 
st'li  from  questioning  the  vali(fity  of  the  com- 
plaint.— Northwestern  Iron  Co.  v.  Weat  Su- 
perior Iron  &  Steel  Cb.  (Wis.)  323. 

A  judgment  win  not  be  reviewed  for  alleged 
errors  in  die  trial,  where  the  aaccessfttl  psrtv 
is  clearly  entitled  to  tlie  jodgSMnt  on  the  plead- 
ings.—Orgall  T.  Burlington  &  &L  B.  B.  Ca 

(Neb.)  4&0. 

A  cornoratiOD  cannot  complain  that  a  decree 
re<iuired  payment  of  too  small  an  amoant  on 
assessments  where  tbor  were  abaidutebr  Toid.— 
Wells  T.  Green  Bay  &  M.  Ckuial  Oo.  (Wis.)  68. 

The  exclusion  of  a  question  as  to  irtietber 
a  witness  ixad  not  written  a  certain  letter  di*l 
not  prejudice  defendant  when  the  letter  was  in 
his  poHseosion.  and  had  been  identified  by  the 
witness.— Burt  v.  Long  (Mith.)  60. 

Error  in  excluding  evidence  Is  haiiuliw  when 
it  is  sobaeiinentlj  admitted.-^ational  Hocir- 
Importing  Co.'  v.  Novak  (Iowa)  616. 

A  party  entraot  complain  of  an  instraetioB  la 
harmony  with  one  requested  bf  him. — Uamiltaa 
V.  Hartinger  (Iowa)  002. 

A  mbmisBloa  of  questions  not  In  tsaoe  a  not 
ground  for  reversal  where  appellant  was  not 
prejiidiced.^Whi«e  r.  Byam  (Iowa)  TG&.  ' 

Error  in  sdmhting  evidence  on  an  Saaae  foosd 
for  appelliint  is  not  pni|«iiicialr--Wldti  r.  Or- 
am (luwa)  7(& 
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Wbcre  b«  mcorwgr  1b  had  on  a  eonntmrclaim, 
*mT  in  inntrucUoiu  thenoD  to  not  itrejndidal. 
— WUte  V.  Byam  (Iowa)  766. 

—  Wairer  of  objections. 

AHHignDients  of  error  not  Bopimrted  by  the 
Hrgument  will  n<it  be  considered.— Ndmeyer  v. 
Weyerhaeaser  (Iowa)  416. 

Where  no  arKiiment  it  filed,  qoeBtiotu  raised 
by  the  reooid  will  not  bo  reTiew«d.^tate  t. 
Price  aowa)  B90. 

Anisnteenta  of  error  not  in  the  pointa 

nnd  autboritiea  of  appellant  will  not  be  coo- 
sidorcd— MinneapoUs,  St  P.  &  S.  Ste.  M.  By. 
Go.  V.  FiroDaan'B  Ina.  Go.  (Minn.)  902. 

l>oolaiOB. 

A  nversnl  in  a  caae  irima  a  motton  for  a 
duDjce  of  T«nae  haa  been  OTermled  doea  not 
nefessitate  a  retrial  of  the  motion  for  a  change. 

— StoTena        Ellsworth  (Iowa)  6G8. 

Where  the  appeal  ia  friTolona.  attorney's  feea 
will  be  aHowed.— Snow  t.  McCcai^en  (Mich.) 

866. 

Zdabilltlea  on  appeal  bonda. 

Sufficiency  of  the  complaint,  in  an  action  on 
an  appeal  bond,  to  atay  execatioa.  —  Bern  t. 
Shoemaker  (8.  D.)  544. 

An  action  on  an  appeal  bond  to  atay  execu- 
tion may  be  brought  in  the  name  of  the  party 
whoiw  jiKlRment  ia  atayed.— Beta  t.  Shoemaker 
(S.  D.J  544. 

APPEARANCE. 

A  special  appearance  to  set  aside  a  sammons 
la  not  a  waiver  of  want  of  jurisdiction. — Kinga- 
ley  T.  Great  Northern  Ry.  Co.  fWia.)  103a 

The  appearance  of  a  nooreaident  cannot  be 
forced  b7  BDCcessiTe  writii  isBUcd  without  ex- 
^^ation  of  service.— Lnnahan  t.  Orore  (Mich.) 

Application. 

For  insurance,  see  "Insuraiice." 
For  new  trial,  see  "New  Trial." 
Of  paymenta,  see  "Payment" 

Appointment. 

Of  administrator,  see  "Bxecatora  and  Admin- 

istraCora." 
Of  officer,  aee  "Office  and  OOxnu" 
Of  receiver,  aee  ''Recefrets." 

ARBTTRATIOV  AKD  AWARD. 

That  one  of  the  parties  held  a  mortgage  on 
the  fumitore  of  one  ot  the  arbitrators  docs 
not  ahow  anch  interest  in  the  arbitrator  as  to 
affect  the  award.— Mather  v.  Day  (Mich.)  196. 

An  award  is  void  for  nncertalnty  where  it 
refers  to  bojks  of  account  aa  showing  the 
amount  to  be  awarded,  and  the  accounts  are  so 
incomplete  that  the  amount  cannot  be  ascer- 
tained without  other  evidence.— Mather  t.  Day 
(Mich.)  198. 

Arg:ument  of  Counsel. 

Sec  "Trial." 

Arraignment. 

See  "Criminal  Law." 

ABBEST. 

Under  Code,  f  4160,  a  justice  of  Ae  peace  haa 
the  same  authority  to  make  nn  arrest  in  a  con- 
tiguous county,  within  500  yanls  of  the  bound- 
ary, as  he  has  in  his  own  county. — State  v. 
Seery  (Iowa)  031. 


Power  of  a  peace  officer  to  arrest  oi 
out  a  warrant  for  having  committed  a  f 
Diers  t.  Mallon  (Neb.)  722. 


ABSAWS  AND  BATTKI 

Evidence  in  a  prosecution  for  assault  i 
lery  held  sufficient  to  anstain  a  conv 
\\'hitouer  t.  State  (Stb.)  704. 

fihridence  of  the  nae  of  a  deadly  weap 
sufficient  force  to  produce  unconacion 
sufficient  to  ahow  an  intent  to  do  grea 
harm.— People  v.  Smith  (Mich.)  200. 

Bvidence  in  a  prosecution  for  assault 
tant  to  do  great  bodily  barm  considei 
hdd  that  tne  question  of  Intrat  was  ^ 
left  to  the  Jniy.— People  T.  Oonley  (&fi< 

AaseBsment. 

For  dninaCB  purposes,  see  "Drainage." 
Of  benefit  from  public  improvement,  si 

nicipal  CoiporaUona." 
Of  tazea.  aee  TTazatlon.'* 

AMigrnee. 

See  "Assignment  for  Benefit  of  Gredfti 

ASSIGNMENT  FOB  BEN] 
OF  OBEDITOBS. 

Sec,  also,  "Fraudulent  Oouveyancea"; 

vency." 

Intervention  by  asaiguoe  In  attachment 

"Attachment." 

That  a  certain  person  was  appointed 

of  a  certain  firm,  and  he  qualitit>il  ns  a- 
not  show  that  the  tirm  sssiguod  for  tli 
of  its  creditors.— Sellers  v.  First  Pre. 
Church  of  West  Superior  (Wis.)  1031 

An  assignment  for  creditors  constr 
hdd  not  to  reQUire  creditors  to  execute 
as  R  condition  for  securing  benefits  tb  i 
— Bnnps  V.  i-'ndden  (X.  D^  78. 

Deeda  of  assifinaipnt  under  the  insolv  i 
regular  on  their  face,  cannot  be  collat  i 
tacked.  ~  Staples  Schulenberg  &  J  • 
Lumber  Co.  (Minn.)  146. 

Prof arMUMa  mmd  nMvratlons. 

Certain  diattel  mortgagee  cona trued,  i 
to  be  void  heeauae  oonatitntlng  an  ai 
for  crediton  witk  prefereoces.— Stronf 

(Wis.)  295. 

An  asstimment  for  creditors  ia  not 
ctiiiiK>  of  a   reservation  of  exempt  i 
thoiigli  such  juoperty  la  not  apecified 
Bangs  V.  Faddvn  (N.  D.)  7a 

Conveyances  by  an  insolvent,  prefer 
itora,  render  a  general  assignment  f  ' 
ors  void,  under  Code,  f  211&.— Bradley  ' 
(Iowa)  768. 

Rlffhta  of  tUrd  pcrsome. 

One  who  can  trace  timber  aold  on  i 
tioual  contract  to  an  insolvent  to  the  . 
the  latter'a  asdgnee  mav  recover  the  e 
the  assignee.— Bent  v.  Barnes  (Wis.)  -  * 

A  coun^  trensnrer,  having  funda 
with  a  banker  who  assigned  for  the 
his  creditors,  held  not  to  have  identitiec  . 
ey  that  came  into  the  bands  of  the  a  ! 
money   thus   deposited.— Stevens  v. 
(Wis.)  422. 

The  aaslsmeo. 

An  assignee  for  creditors  may  sue  tr  ■ 
a  frandnlent  conveyance  made  by  th 
before  the  execution  of  the  aasignmc 
hop  V.  Ellaworth  (Iowa)  G38. 


escess  of  the  linbilitien,  yean  no  eTideace  of  | 
mifnadministnttloa.— Skinuer  v.  Browue  (Iowa) 
787. 

Assignment  of  Brrors. 

See  "Appeal." 

AssociationB. 

See  "Building  and  Loan  Associadon^';  "Oor- 
porntloDB";   "RellgioDa  Societies." 

ASSUMPSIT. 

Under  a  complaint  based  on  the  full  perform' 
aut-e  of  an  express  contract,  plaintiff,  who  has 
violated  its  provisions,  cannot,  in  the  absence 
of  evidence  admitted  without  objection  as  to 
the  reasonable  value  of  a  partial  perfomuiDce, 
recover  OQ  a  quantum  merait. — Morrow  t. 
Board  of  Gducntion  of  Dity  of  Chamberlain  (S. 
D.)  1126. 

Evidence  in  -an  action  on  an  implied  contract 
examined  and  held  insufficient  to  entitle  plain- 
tiff to  judgment.— Demp«ey  v.  BillinRhurat  (S. 
D.)  1124. 

One  who  pays  usurioug  interest  may  main- 
tain an  action  of  assumpsit  to  recover  the  ex- 
<e8s  over  the  legal  rat©.— Wilson  v.  Selbie  (S. 
D.)  537. 

Money  in  tlie  hands  of  one  person,  to  whlt-h 
another  is  equitably  entitltd,  may  be  recovered 
in  an  action  of  aasumpait— Siems  t.  Pierre  8av. 
Bank  (S.  D.)  107. 

One  prevented  by  lictoess  from  carrying  oot 
a  contract  for  labor  for  a  specified  term  may  re- 
cover on  a  quantum  memit— McClellan  v.  Har- 
ris (S.  D.)  522. 

ABSiunption  of  Debt. 

Mortgage  debt  on  sale  of  property,  see  "Mort- 
gages/* 

Assnmptlon  of  BlskB. 

See  "Master  and  Servant." 

ATTAOHMENT. 

Attachment  keld  properly  dissolved  for  insuffi- 
dent  afSdavit— XarrefcanK  v.  Muscatine  Mort- 
gage &  Tmst  Co.  (S.  D.)  1120. 

AtHdavits  for  attachment  considered,  and  held 
to  entitle  plaintiff  to  the  writ  on  the  gronnd  of 
a  fraudulent  disposition  and  concealment  of 
proporty  by  defendant.— Heed  Bros.  Oo.  v.  First 
Nat.  Bank  (Keb.)  701. 

J*«-vj  and  lion. 

'i'he  levy  of  an  attachment  on  property  coii- 
vfVfil  by  the  attachment  defendant  to  another 
will  not  of  Itself  create  a  Hen.— Ware  v.  Dela- 
hayc  (Iowa)  640. 

Kdtiee  of  levy  must  be  made  in  writinji  on 
defendant  under  Code,  i  29<tT,  subd.  1.— Ilnmil- 
ton  V.  Hartinger  (Iowa)  592. 

Makint'  an  inventory  of  farming  Implements 
attrdicd,  and  leaving  them  in  i-barge  "f  a 
beikf,  is  a  sufficient  levy,  under  Code.  I  2tM>7, 
subd.  2.~Hauiilton  v.  Hartinger  (Lawa)  Oia. 

Procedure. 

The  refusal  to  grant  time  in  which  to  pro- 
cure affidavits  in  support  of  an  attachment 
held  proper.— Piric  v.  Berg  (S.  D.)  1130. 

Under  Comp.  Laws.  §  532').  ns  amended  by 
Laws  1SK\.  c.  TO,  a  shorter  time  than  six  days 
may  intervene  lietween  the  notice  and  hearing 
of  a  motion  to  vacate  an  attachmeut.— Firic 
V.  Berg  (S.  D.)  1130. 


motion  to  discha^  an  attacfameot  is  pmfwrir 
denied  where  the  persons  have  not  refuted  m 
make  affidavits,  and  no  kDOwledge  on  thi>ir 
part  is  shown,— Pirie  r.  Berg  (S.  D.)  IISU. 

I]tterTeiitlo&. 

In  attachment,  where  an  assignee  interreoed. 
claiming  the  property  under  assignment  from 
defendant,  it  may  be  shown  that  the  assifs- 
ment  was  void  because  of  preferences,  and  thit 
the  property  was  subject  to  attachment.— Bnd- 
ley  V,  Bailey  (Iowa)  758. 

Where,  in  attachment,  the  assignee  of  de- 
fendant intervenes,  claiming  the  prmerty  it- 
tached.  the  joinder  of  creditors  preferred 
mortgage  on  other  property  is  not  neeesssrj  lu 
the  detemiination  of  the  validity  of  the  asiisn- 
menb. — Bradley  v.  Bailey  (Iowa)  768. 

Dlssolntloa. 

An  attachment  was  properiy  dissolved  where 
the  facts  In  the  affidavit  are  unsnpport«d  snd 
denied  "by  defendants.— Hrie  T.  B«g  (S.  D.< 

1130. 

Wroncfttl  atteehmmit* 

The  owner  of  property  wron^nlly  attadwd 
may  sue  the  sheriff  therefor  without  previmi 
demand.— Dish ueau  v.  Newton  (Wis.)  879. 

Complaint  in  an  action  on  a  sheriSTfl  fxtod 
for  wrongful  attachment  by  his  deputy  hrli  tnt- 
fldent  to  show  a  canae  of  action.— Didineao 
V.  Newton  (Wis.)  879. 

Portions  of  a  city  directory,  showing  defend- 
ant's business  conucctions.  are  admissible,  in 
connection  with  other  evidence,  to  show  the 
facts  on  which  plaintiff  acted,  in  suing  oat  hu 
attachment.— Bowman  t.  Western  For  Hsb- 
ufg  Co.  (Iowa)  775. 

Where  defendant  alleges  that  the  attachiu<^ 
was  wrongful,  plaintiff  may  show  that  it  «u 
isBued  oo  the  advice  of  counsel,  after  statine 
the  facts  within  bis  knowledge.— 'Bowmao  i. 
Western  Fur  Maunfc  Co.  (Iowa)  775. 

ATTORNEY  AND  CLIENT. 

jUisconduct  as  ground  for  new  trial,  see  "New 
Trial." 

An  attorn^  who  has  appeared  and  filed  u 
answer  for  defendant  has  no  autboritjr  to  wftfc- 
draw  such  answer  merely  becanse  fail  dleat  hu 

failed  to  pay  his  fee.— Nichells  v.  NIdirils  (N- 

j  D.)  73. 

!  An  attorney  retained  to  prosecute  a  suit  lus 
I  uuthority  to  direct  sncb  proceedings  as  wil- 

ttrotect  the  interest  of  bis  client.— Fox  t.  Wil- 
lam  Deeriog  &  Co.  (S.  D.)  520. 
I  Pleadings  in  an  action  against  an  sttorner 
\  to  recover  money  collected  and  not  paid  owr 
'  e.\iimined.  and  held  that  plaintiff  was  entiiW 
'  to  recover  the  enture  amount  claimed,  if  be  wu 
entitled  to  anything.— Wtgton  v.  Smitii  (Neb^ 
:  1U80. 

Autrefois  Acquit. 

See  "Criminal  Law." 

^  Award. 

I  See  "ArUtratioQ  and  Award." 


ISee  "Carriers.* 


Baggage. 


BAIL. 


Where  an  information  charged  the  brethnf 
into  a  shop  in  the  nifl^ttime  With  intent  to  roffl- 
mit  larceny,  a  bond  to  answer  for  bnrglaiT  ™ 
not  void  for  misuomer.—Peiq^e  T.  mB«» 
(Mich.)  328. 


INDBX. 


11S9 


The  surptfeB  are  not  discharged  hy  fl  contln- 
iinno(>  nf  the  caw  at  the  term  at  which  the  prin- 
oipAi  wn8  reqnlred  to  apnear.— Peoirte  T.  Haaaw 

UMicb.)  328. 


BaUment. 


Siee  "Caniew." 


BaUots. 

See  "Electkms  aad  Vo^i.*' 

Bankruptcy. 

See  "Assignmeiit  for  Benefit  of  Oreditors";  "In- 


BANKS  AND  BANKINa. 

A  bank  that  advancea  money  to  the  drawee  of 
A  draft  for  ita  payment,  and  remits  the  amoant 
to  the  payee,  and  then,  after  teaming  of  the 
InaoKency  of  the  drawee,  iDtm:«)ts  the  letter, 
nod  destroys  the  draft.  Is  liable  therefor  to 
tbf  paree.-<^tert)uiy  t.  Bank  of  Sparta  (Wis.) 
311. 

A  cashier,  baTing  tiie  entire  managemeat  of 

the  bank,  with  power  to  diBcoiiiit  paper,  may 
piamiity  payment  of  the  paper  transferred. — 
ViTHt  Nat.  Bank  v.  Stone  (Nlit-h.)  487. 

Snfficiency  of  evidence  to  show  that  the  pai>er 
under  which  plaintiff  claims  against  the  receir- 
er  of  an  iosoWent  bank  was  redisconnted  paper. 
—First  Nat.  Bank  t.  Stone  (Mich.)  487. 

A  complaint  under  Pen.  Code,  |  467,  for  re- 
ceiving oepoBlts  in  an  insolvent  oank,  conald- 
*re<l  and  held  soffident.— State  t.  Smith  (Minn.) 
1022. 

When  a  bank  receives  a  deposit,  and  places 
the  same  to  the  general  credit  of  the  depositor, 
it  becomes  liable  on  an  implied  contract  to  pay 
the  depositor's  ^ecks  drawn  thereon  when  pre- 
sented.—Martin  T.  Mlnnekahta  State  Bank  (S. 
D.)  127. 

Uuder  How.  Ann.  St  H  31^  3208b,  a  bank 
cnn  foreclose  a  mortgage  held  as  security  by 
advertisement.— Gage  v.  Sanborn  (Mich.)  82. 

An  action  by  a  creditor  may  be  brought  in  his 
own  behalf  and  in  behalf  of  all  other  creditors 
against  all  stockholders  liable  to  anv  of  the  cred- 
itors.— Harper  v.  Carroll  (Minn.)  145. 

Under  Gen.  St  1804.  S  2501,  the  liability  of  a 
stockholder  of  a  bank  who  has  transferred  his 
shares  is  limited  to  the  debts  created  beforo  the 
transfer,— Harper  t.  Carroll  (Minn.)  145. 

Benefits. 

From  public  Improvements,  see  "Muuidpal  Cor- 
porations." 


BONDB. 

See,  also,  "Principal  and  Surety," 

Appeal  bonds,  see  "Appeal." 

Bail  bonds,  see  "Bail. 

In  rei^evin,  see  "Replevin^** 

Liahifity  ou  appeal  bonds,  see  "AppeaL" 

Liquor  dealer's  bond,  see  "Intoxicating  Liquors." 

Of  indemnity,  see  "Indemnity." 

A  bond  executed  under  How.  Ann.  St  5 
8411a.  for  the  payment  of  indebtedness  incarred 
for  labor  on  public  buildings,  la  ralid  though  it 
was  made  puable  to  a  bmrd  of  education  in- 
stead of  to  ute  state.— Board  of  Education  of 
City  of  Detroit      Grant  (Mich.)  1050. 

In  an  action  on  an  official  bond,  where  the 
sureties  each  signed  for  a  less  amount  than  the 
penal  sum,  and  the  verdict  was  for  the  full 
sum,  it  was  proper  to  enter  judgment  against 
the  sureties  for  the  amounts  set  opposite  their 
oames.— Custer  (bounty  v.  Alt^n  (S.  D.)  533. 


BOtrXTDABIBS. 

Evidence  that  a  fence  Is  in  line  with  fencei 
on  adjoining  farms  is  not  evidence  that  It  is 
on  the  true  boundary.— Fuller  v.  Worth  (Wis.) 
905. 

AVhere  parties  by  mutual  agreement  fix  a 
bouiitltiry  line,  it  will  be  considered  tbe  tnie 
line,  though  acquiesced  in  for  a  less  period  than 
that  required  to  gain  title  by  adverse  possea- 
sion.— White      Penbody  (Mich.)  4L 


See 


Brokers. 

'Factors  and  Brokers." 


Bequest. 


See  "Wllto.' 


Best  and  Secondary  Eyidence. 

See  "Evidence." 

Bill  of  Exceptions. 

See  "Appeal";  "Exceptions,  Bill  of." 

Bills  and  Notes. 

See  "Negotiable  Inatrnments." 

Bona  Fide  Pnrohasers. 

See  "Negotiable.  Instrumente";   "Vendor  and 
PaEcbaser." 


BUILDING  AND  LOAN  ASSOOI< 
ATIONS. 

Where  the  by-laws  of  an  assodation  were 

ambiguous,  the  well-undetstood  construction 
placed  upon  them  by  the  association  and  Its 
members  will  prevail  in  contracts  entered  into 
between  such  parties.— McDonough  T,  Henne- 
pin (>>cntT  Catholic  Building  &  Loan  Aas'u 
&finn.)  106;  Hughes  v.  Same,  Id. 

Burden  of  Froo£ 

See  "Evidence." 

BUBGLABY. 

An  indictment  alleging  the  breaking  into  a 
store  of  certain  named  persons,  "known  ns  the 
Grange  Store"  in  a  certain  town,  is  snflicient, 
though  such  store  was  owned  by  a  conwration 
composed  of  the  persons  named.— State  t. 
Jelinek  (Iowa)  230. 

Whore  the  hidictmrat  alleged  title  to  the 
buUdtng  in  one  whom  the  evidence  showed  to  be 
a  tenant,  there  was  no  variance.— State  v.  Lee 
(Iowa)  284. 

An  indictment  charging  the  burglarious  entry 
of  a  dwelling  with  intent  to  commit  a  public 
offense  need  not  allege  the  facts  neceuaiy  in  an 
indictment  for  such  offense.— State  v.  Mecnm 
(Iowa)  280. 

Opening  a  screen  door  bung  on  spring  hinges 

is  a  breaking.— State  v.  Conners  (Iowa)  29."). 

An  indictment  charging  breaking  with  Intent 
to  assault,  and  an  assault  after  entry,  is  not 
bad  for  duplicity.— State  v.  Phipps  (Iowa)  410. 

Evidence  of  Intent  examined,  and  Md  suf- 
ficient to  sustain  verdict  of  guilty.— McMabon 
T.  State  (Neb.)  684. 


Digitized  by  Google 


Of  bnildlnff  and  loan  uwodationi*  see  "Bnild- 
ing  and  Xoan  Awodationi.** 

Cancellatton. 

Of  contimeti,  see  "Hqnitr, " 

OAKKTKRS. 

See,  alao,  "ttailroad  Companies." 

A  rernlatlon  by  a  carrier  of  passengers  as  to 
the  collection  of  fares  considered,  and  hdd 
reasonable.— Faber  t.  Chicago  G.  W.  Sr*  Oa 

(Minn.)  91& 

STidence  in  an  action  against  a  carrier  for 
wrongful  ejection  of  a  passenger  Jidd  to  sus- 
tain a  jnument  for  def«idaiit— Falw  t.  OU- 
eago  O.  W.  By.  Co.  (Minn.)  918. 

Liability  of  carriers  for  the  loss  of  passen- 
ger's baKgage.— Bingvalt  t.  Wabash  B.  Co. 

(Neb.)  219. 

Kvidence  in  an  action  against  a  carrier  for 
the  loss-  of  a  passenger's  baggage  idd  insuffi- 
dent  to  entitle  plaintiff  to  recover.— Bingwalt 
T.  Wabash  B.  Co.  (NebJ  219. 

A  contract  under  which  fragbt  was  shipped, 
constrned  in  connection  with  attending  circum- 
stances, and  held  not  to  limit  the  carrier's  lia- 
bility to  its  own  line.— Page  v.  Chicago,  SL  P., 
M.  &  O.  Ry.  Co.  (S.  D.)  137. 

In  the  absence  of  a  stiecial  contract,  the  lia- 
bility of  a  carrier  accepting  freight  for  a  piece 
beyond  its  road  ceasos  when  the  freight  is  de- 
livered to  the  connecting  carrier. — Page  v.  Chi- 
cago, SL  P.,  M.  &  O.  Ry.  Co.  (S.  D.)  137. 

A  stipulation  limiting  the  liability  of  a  car- 
rier to  an  agreed  valuation  of  the  property  car- 
ried bad  tolw  volid.-^.  J,  Donglas  Oo.  t.  Uin- 
nesota  Transfer  Ry.  Oo.  (Minn.)  899. 

A  railroad  company  is  only  required  to  ,nse 
ordinary  care  in  lighting  its  station  platform, 
so  that  persons  may  use  the  some  with  reason- 
able safety.—Hiatt  t.  I>es  Hoincs  N.  &  W.  By. 
Co.  aowa)  766^ 

Oasaalty  Insnrance. 


See  "Insnrance." 


See  "Gifts.* 


Causa  Mortis. 


OEBTXORAIO. 


Elrrors  not  urged  in  a  justice's  court,  but  al- 
leged in  the  affidavit,  may  be  considered. — Har- 
bour V.  Eldred  (Mich.)  1054. 

In  the  absence  of  an  ajvearance  before  a  jus- 
tice, where  an  affidavit  of  claim  is  introduced, 
defendant  cannot  on  certiorari  object  that  pre- 
UminaiT  sarvice  was  not  made. — Forbes  Litho- 
gra^  Mannf'g  Ca  v.  Winter  (Midi.)  1068. 

Proceedings  to  establish  a  drain  cannot  be  re- 
viewed on  certiorari  at  the  suit  of  one  not  in- 
^med  thereby.— Wolpert  v.   Newcomb  (Mich.) 

Certiorari  will  not  Ue  whrre  plaintiff  has  an 
adetjWte  remedy  at  law.— Perrott  v.  Owen  (8. 

Certiorari  lies  to  review  the  action  of  a  court 
which  quashes  the  proceedings  for  invalidity  of 
the  ordinance  onder  which  they  were  instituted. 
—City  of  Grand  Rapids  v.  Braudy  (Mich.)  29. 

The  court  may  determine  the  constitutjonali^ 
oi  a  statute  trom  wbi<^  a  municipal  conwr^. 
tion  derives  its  power  to  tax. — State  v.  Bell 
(Wis.)  816. 


GertioTflri  will  Utt  to  review  the  proceedingi  of 
a  municipal  organisation  in  levying  a  tax.— 
State  T.  Bdl  (Ws.)  846. 

Challenge. 

Of  juror,  see  "Jury." 

Ohange  of  Venue. 

See  "Venue  in  Civil  CasM." 

CHATTEL  MOBTGAGES. 

The  title  to  mortgaged  chattels  lenuUas  in 
the  mortgagor  until  condition  broken.— Camp 
V.  Pollock  (Neb.)  231. 

It  is  sufficient  that  pmonal  property  Is  hy- 

Sthecated  for  the  payment  of  rent  to  const!- 
te  a  chattel  mortgage.— Peet  v.  Dalrata  Eire 
&  Marine  Ins.  Co.  (8.  D.)  20& 

A  contract  reserving  title  on  sale  of  stock  Is 

a  saloon,  with  an  agreement  by  the  purdiSRor 
to  replace  property  destroyed  operates  as  a 
mortgage  as  to  such  subsequently  nequlrtHl 
goods.— Hudson  v.  McEale  (Mich.)  727. 

A  mortgage  on  "all  the  fixtores"  In  a  certxio 
store  covers  show  eases.— Myers  t.  Snyder 
(Iowa)  771. 

The  mortgagee  of  chattels  cannot  maintain 
replevin  against  a  stranger,  unless,  as  betweeo 
the  mortgagor  and  plaintiff,  the  latter  has  the 
right  to  posse saion.— Camp  v.  Follo<^  (Xeb.) 
231. 

Where  a  dieriff  takes  a  note  for  coUection, 
and  sues  out  an  attachment,  and  under  tiireuu 
procures  a  mortgage  to  secure  the  debt,  the 
mortgage  Is  void,  as  obtained  by  fraud.— Tan 
Dnsen  v.  King  (Midi.)  9. 

In  trover  by  the  assi^ee  of  a  chattel  mort- 
gage against  an  attaching  officer,  the  amount 
paid  on  purchase  at  foredoBure  sale  by  the  as- 
signee, and  not  that  for  which  he  snbseqnenily 
sold  the  proper^,  should  be  deducted  from  the 
debt— HttU  V.  BematB  (Mich.)  47a 

A  iualor  mortgagee  cannot  maintain  trover 
against  creditors  who  have  attached  property  in 
the  possession  of  the  first  mortgagee,  but  nil>- 
ject  to  the  Junior  moi-tgage,  and  who  aftenranls 
returned  the  property  to  the  first  mortgagee.— 
McGraw  v.  Snmpliner  (Micfa.)  1009;  Wilw  r. 
Same,  Id. 

Release  ud  satUfaetltm. 

Under  Gomp.  St.  c.  S2,  |  15,  a  mortgagee  is 
liable  for  failnre  to  satisfy  a  mortgage,  thonidi 
such  failure  is  caused  by  mistake  or  ignorance- 
'-Boyes  v.  Summws  (Neb.)  1(X}6. 

An  order  to  a  county  clerk  to  release  a  mort- 
gsge  is  invalid  unless  attested  1^  a  Justice  as 
required  by  Comp.  St  c.  82,  f  15.— Boyes  t. 
Summers  (Neb.)  IOCS. 

EnforMment. 

On  foreclosure  of  a  cbattd  mortgage  waiving 
appraisement,  the  mortgagee  is  not  estopped  to 
move  to  set  aside  the  sale  on  the  ground  (hut 
therewas  no  appraisement. — ^Mlnnewoiis  Thresh- 
ing Machine  Go.  v.  Beck  (Iowa)  687. 

Where  the  mortgage  authorizes  payment  of 
exnenses  of  aaie,  the  mortgagee  selling  at  pri- 
vate sale  cannot  charge  for  sheriff's  fees  and 
costs  of  appraisement. — Uyers  v.  SnydCT  (Iowa) 

771. 

Oheatinff. 

See  "False  Pretenses." 


See 


Checks. 

'Negotiable  Instruments." 
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Ohttd. 

See  "FArent  and  Child." 

Bve  "Himldpal  Coipontiont.* 

Civil  Damage  Iawb. 

Sve  "Intoxicating  liqtion." 

Claim  and  Delivery. 

See  "BepleTlli.'* 

CUuM  LegUlBtioik 

See  "Constltntional  Tjaw.** 

Oolor  of  Title. 

See  "AAvene  FuMWMkm.*' 

Oomnieroe* 

StntuttfT  regulation,  Me  **Caii»tltu«i>ii»l  I«w. 

Commercial  Paper. 

See  "N^tiable  iDBtmments." 

Common  Carrier. 

See  "OMTierB." 

Compensation. 

Of  officers,  «e  "Office  and  Offlc«." 
Of  dinUr,  see  ''SbBrlllk  and  Conrtafalet.** 

Competency. 

Of.wftMW,  see  "Witn««." 

Complaint. 

Sw  "Pleading." 

Condemnation  Proceedings. 

See  **B!minent  Domain." 

Condition. 

-  Ou  policy,  Bee  "Inniance." 

Conditional  Bales. 

See  "Sale." 

CONFLICT  OF  IiAWS. 

A  statute  allowtng  $50  penaltr  In  addition  to 
actual  damages  for  d^ay  of  a  telegram  nas  no 
extra  territorial  force.  —  Taylor  v.  Western 
Union  Tel.  Co.  (Iowa)  600. 

An  indorsement  by  a  wife  of  her  husband's 
DHDers.  in  Missouri,  will  be  governed  by  mar- 
ried woman's  liability  under  the  laws  of  Mis- 
souri, though  an  action  thereon  is  brongbt  in 
Nebraaka.— Benton  T.  German-American  Nat. 
Bank  (Neb.)  227. 

CONF0SION  OF  QOODB. 

Where  grain  belonging  to  different  persons  Is 
Intermingled  by  one  owner  willfully,  though  in 
good  faith,  the  other  owner  does  not  thereby 
become  owner  of  the  whole. — ^D.  M.  Osborne  & 
Co.  T.  Cargili  Elevator  Co.  (Minn.)  1135. 

Connecting  Lines, 
Sea  "Oarden.'* 


Consideration- 

Of  contract,  aeo  "Coutracts."' 
Of  BUbsctiption,  see  *^ubBcription." 

Constable. 

to  "ShflcUb  and  OowtaUea.** 

OOHSTCTUTXONAL  LAW. 

When  guflstion  of  eoBsUtutionaSty  deterndned, 
see  "Appeal." 

A  construction  of  a  conatttntlonal  provlsiwi, 
adhered  to  for  auny  yean,  is  generally  con- 
^u^Te.-Aato  t.  H<doraab  (Neb.)  437. 

Pott.  Aeta  iSSSi  No.  IW.  aQtlMriBing  the  an- 
ditor  general  to  <^rge  expenses  ot  malntainiBg 
the  militia  to  tfae  county  where  their  aerTices 
were  rendered,  ia  oonstitntionaL— Auditor  Gen- 
eral T.  Boaid  of  Bap'ia  «t  Baty  Oonnty  (lUch.) 

B7a 

Omaha  city  ckmxttr,  providing  fior  a  board  of 
.  §ve  and  police  commtsnonera  composed  of  three 
members,  "at  kast  one  fnm  eadi  of  the  two 
poUHeal  vartics;."  ta  ccmadtnOonaL-^te  t. 
Bcmis  (Nek)  S48. 

Snperior  dt?  charto-,  antiiorizing  the  council 
to  remove  dty  officers.  Is  not  unconstitutional, 
as  a  grant  oi  judicial  powers.— State  v.  Com- 
mon Cooneil  of  City  of  Superior  (Wis.)  804. 

An  act  fixing  a  term  of  four  years  for  Justices 
of  the  peace  is  not  unconstitutionaL — Messen- 
ger T.  'Teagan  (Mich.)  499;  v.  Dmovan, 
Id. 

Ititml  mami  apeelal  laws. 

Local  legislation  is  valid.  In  the  absence  of 
any  prohibition  lu  the  state  constitution.— Mes- 
senger T.  Teagan  (Mich.)  499;  Bngel  v.  Dono- 
van, Id. 

Statutes  which  on  a  proper  baris  ^vlde  cities 
Into  claases  mccordiiic  to  population,  and  leg- 
islation adapted  to  tiie  different  dasses,  are 

feneral  in  their  nature.— In  Te  Norton  (Minn.) 
90;  In  re  Northwestern  Lioan  &  Investment 
Co.,  Id.;  State  v.  Judges  of  Dietriot  Court  of 
St  ioui*  County,  Id. 

Gen.  Laws  VS03,  c.  304,  relating  to  the  com- 
pensation of  jurors,  applying  to  the  entire  state 
by  its  terms,  is  not  special  legislation,  though 
it  effects  but  one  county.— State  T.  BolUvaD 
(Minn.)  813. 

 ipeetlre  laws. 

_'rob.  Code  1889.  providing  that  thereafter 
the  homestead  of  a  deceased  should  descend 
to  his  heirs  fi^  from  all  debts,  is  Invalid  as  to 
contracts  made  before'  its  enactment.— Dnnii 
T.  Stevens  (Minn.)  d24. 

Vested  rights.  ^ 

The  irrigation  law  of  1889,  and  Act  1893 
«mendatory  thereol  abolishing  riparian  rights 
in  streams  over  20  feet  In  widm.  is  nnConstltn- 
tiona).— Clark  t.  Cambridge  &  A.  Irr.  &  Imp. 
Co.  (Neb.)  239. 

Due  process  of  law. 

A  diBtrict  irrigation  law  (Act  March  2C,  1895r 
is  constitutional.— Board  of  Directors  of  Al- 
falfa Irrigation  DisL  T.  Conina  (Neb.)  1066. 

Polloe  power. 

A  statute  imposing  a  license  on  itinmutt  ven- 
dors of  drugs,  applicable  alike  to  artidea  pro- 
duced within  the  state  and  those  brought  from 
another,  is  a  vaRd  exercise  of  police  power. — 
State  V.  Whedock  (Iowa)  620. 

Kesvlatloa  of  •ftaumcsrea. 

Act  ISth  0«).  Assem.  c.  76,  I  10,  as  amend- 
ed. Imposing  a  Ueense  tax  on  all  itinerant  voi- 
dors  of  drugs*  Is  not  void,  as  a  regulation  of 
interstate  commerce.— State  t.  Wheelock  Oowa) 
620; 
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Pub.  Acts  1881,  No.  188,  reqnirinj?  steamers 
•using  wood  for  fuel  to  be  provided  with  spark 
.arresters,  is  constUutioiial,  though  it  applies  to 
steamers  engaEed  In  interstate  commerce.— 
Bnrrows  v.  Delta  Transp.  Co.  (Mich.)  501. 


Taxation. 

P«b.  Acts  1880.  No.  1»5,  «  71,  providing  that 
lands  bid  off  in  the  name  of  the  state  for  taxes 
assessed  in  previous  years  shall  be -sold  at  the 
time  of  the  annual  tax  sale,  a  bid  of  2^  per 
cent,  of  the  amount  due,  the  loss  to  be  l>orne 
1)y  each  tax  as  classified  pro  rata,  is  constitu- 
tional.—Auditor  <leiipral  v.  Board  of  Sup'rs  of 
Bay  County  (MicJi.)  570. 

Gou.  I.aw8  1891.  c.  146,  inbe.  9, 1  6  (Gen.  St. 
1894,  S  1341).  autitorisiiiK  a  partial  aasessment 

for  public  improvements  Dased  on  the  estimated 
-cost,  is  uot  In  conflict  with  the  constitution  re- 
quiring uniformity  of  taxation. — Id  re  Norton 
(Minn.)  190;  In  re  Northwestern  Imh  &  In- 
vestment Co.,  Id.;  State  v.  Judges  of  District 
Court  of  St.  ijouis  County,  Id. 

Gen.  Laws  1881.  c.  14fl.  subc.  9  (Gen.  St. 
1804,  89  1337-1353),  providing  for  levvii^  as- 
sessments for  local  improvements  on  the  prop- 
■erty  fronting  thereon,  is  constitational. — In  re 
Norton  (Minn.)  190;  In  re  Northwestern  Loan 
&  Investment  Co.,  Id. ;  State  v.  Judges  of 
District  Court  of  St.  Louis  County,  Id. 

Act  May  1.  1893,  hHil  a  special  law  levying  a 
tax,  and  then^fore  uncouHtitutiona]. — State  v. 
Bell  (Wis.)  845. 

Acts  23d  Gen.  Assem.  c.  39,  S  !•  providing 
that  the  shares  of  caoital  stock  of  state  banks 
shall  be  RBsessed  to  the  hanks,  and  not  to  the 
individual  shareholders,  is  constitntional. — 
IMmgbar  State  Bank  T.  Reriek  (Iowa)  801. 

■Jury  triaL 

Comp.  Laws,  I  1302.  imposing  on  township 
vuperrlgors  the  duty  of  assessing  damages  sus- 
tained by  ft  landowner  in  establisbing  a  highway 
is  not  uncoustitutional  as  denying  a  right  to  a 
trial  by  jury.— Town  of  Dell  Rapids  v.  Irving 
■(S.  D.)149.         .  . 

JUKhta  of  peMosu  Monsed  of  orime. 

The  ftiilare  of  the  statute  to  nrescribe  the 
maximum  ininlshment  does  not  render  it  vo^d, 
.and  prevent  the  imposition  of  the  minimum  pun- 
ishmont  therennder.—State  t.  Fadcler  (Wis.) 

lie). 

Laws  1890.  c.  110.  I  13.  relating  to  the  pun- 
isliment  for  contempt  of  court,  is  constitntion- 
al.-Stnte  T.  Marknson  (N.  D.)  934. 

Construotiou. 

■Of  chattel  mortgage,  sbe  "Chattel  Mortgages." 
Of  contract,  see  "Contracts." 
Of  wUl,  see  "WUb.** 


OONTSMFT. 

In  violation  of  injunction,  see  "Injnnction.** 


A  witness  who,  on  being  onlered  to  be  ivnni 
or  sflirmed.  refuses,  is  guilty  of  contempt,— 
Wilcox  V.  State  (Neb.)  1072. 

A  candid  statement  to  a  judge,  in  respectful 
language,  of  the  reasons  why  an  attomfT  re- 
fuses to  ap|)ear  before  him,  are  insufficient  to 
sustain  a  conviction  for  contemnL — ^Haves  v. 
State  (Neb.)  698. 

A  publication  in  relation  to  a  peDdl^  actioB 
tending  to  prejudice  the  minds  of  the  public  u 
to  the  merits  is  contempt— Perdval  t.  State 

(Neb.)  221, 

'  _  A  third  person  ordered  to  turn  over  property 
in  his  possession  to  be  applie<l  in  discharge  of 

I  the  judgment  on  proceeding  in  aid  of  execu- 
tion cannot  on  refusal  be  imprisoned  for  rva- 
tempt— In  re  Uavelik  (Neb.)  234. 

i  Prooednre. 

Under  Code,  i  260,a  judge  has  aothority  to  tiy 

'  the  issues  anu  render  Judgment  on  an  infomia- 
'  tion  for  contempt— Zimmerman  r.  State  (\efa.i 
j  375.  . 

Tlie  rules  of  strict  construction  applicable  t> 
criminal  proceedings  govern  proceedings  in  eon- 
temnt.— O'Chander  t.  State  (Neb.)  fflm- 
merman  v.  State  (Neb.)  375. 

'    In  proceedings  for  a  contempt  not  oommlUed 
j  in  the  presence  of  the  court  tne  affidavit  most 
I  show  that  the  court  tuis  jurisdiction.— Haw- 
thorne V.  State  (Neb.)  359. 

In  proceedings  for  contempt  In  publishing  an 
I  article  in  relation  to  the  Judge  trying  an  action 
I  that  is  not  libelous  per  se.  a  verified  answer  wUl 
'  be  taken  as  conciasiTe.  —  Perdral  t.  State 

(Neb.)  221. 

I    Where  a  witness  is  committed  for  refusing  to 
!  testify,  the  questions  asked  and  refused  to  be 
answered  must  be  stated  in  the  order  of  com- 
I  mituient,— Wilcox  t.  State  (Neb.)  1072. 

Presumptions  will  not  be  indulged  in  to  rat- 
I  tain  convictions  for  contempt. — Hawes  t.  »ate 

[  (Neb.)  690. 

To  review   proceedings  for  contempt,  OTor 
'  must  first  be  submitted  below  by  motion  for 
new  trial.— Zimmerman     State  (Neb.)  375. 

Forma)  d^ects  in  the  information  mnst  I*- 
token  advantage  of  beforeginnc  to  trial.— SUm- 
merman  v.  State  (Neb.)  37& 

A  judgment  for  contempt  may  be  reviewed  od 
error.— Zimmerman  r.  State  (Ktb.)  876. 

The  court  cannot  order  a  sentence  for  con- 
tempt of  court  to  ^}e  suspendeil  pending  ao 
appeal,  and  to  take  effect  when  liiu  remlttinir 
is  filed  in  the  district  court — In  re  Marktuon 
(N.  D.)  980. 

Contest. 

Of  election,  see  "Elections  and  Votera.** 
Of  will,  see  "WiUs." 

Oontinuanoe. 
In  criminal  cases,  see  "Orimlnal  Law.** 


OONTBAOT8. 


WHat  oonatitates. 

Wh»  re  defendant  in  a  civil  action  fails  to  cora- 
pty  with  an  order  for  the  payment  of  money  on 
11  jndt'ment  against  him  t>ocHusc  of  insolvency, 
he  is  not  guilty  of   contempt. — Hawtliorne  t.   See,  also,  "Assignment  for  B«iefit  of  Oredit- 
State  (Neb.)  359.  ors":    ''Bonda'H   "Carrier*"-    "Oh.ttAl  Mnr*. 

Unless  the  disobedience  of  an  order  of  court 
i»  willfu],  there  is  no  contempt.— Hawthorne  v. 
State  (Neb.)  359. 


Under  Rev.  St.  S  3478,  a  Judgment  debtor 
who  disoi>eys  the  oral  direction  of  the  court  to 
answer  auestions  as  to  bis  property  in  a  cred- 
itor's action  may  lie  committed  bv  the  court  as 
lor  contempt— In  re  Rtwenberg  (Wis.)  299. 

A  witness  who  refuses  to  answer  any  legal 
'Question  asked  him  is  jniilfy  of  contempt — Wil* 
«ox  V.  State  (.Neb.)  10i2. 


gages" ;  "Factors  and  Brokwe" ;  "Fnudt. 
Statute  of;  "Fraudulent  Conveyantw": 
"Guaranty";  "License";  "Master  and  Serr- 
ant";  "Mortgages";  "Negotiable  Instru- 
ments"; "Orders'* ;  "Partnership" ;  "riy- 
j  ment";  "Principal  and  Agent";  "Prin^-inal 
\  and  Surety";  "Sale";  "Usury";  "Vendw 
,    and  Purchaser." 

I  Damages  for  Ixeodi,  see  "Damages. ** 
I  Implied  contracts,  see  "Aimnmpeit.** 
Of  ctirriers,  see  "Carriers." 
I  Reformation  in  equity,  see  "Equity.** 
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IncldentBl  fttipalatio&fl  necMsary  to  inflk<>  a 
^-oatmct  effective  and  reasonable  may  be  im- 
Iiliod. — Morrow  v.  Board  of  lOducatlon  of  City 
of  Chamberlain  (S.  D.)  112G. 

A  stipulation  ia  an  ordloAiice  for  furnishing 
is'Ator  to  a  city  for  arbitratioti  as  to  the  price 
Jirtd  too  tudefintte  for  niforr-pment. — City  of  Dos 
Moint^s  T.  Dei  Moines  Waterworks  Co.  (Iowa) 
'2Vit;  Des  Moines  Waterworks  Co.  r.  City  of 
Dt-y  Moines,  Id. 

Where  the  assinrnor  of  a  contract  has  failed 
to  perform,  and  a  new  contract  is  uiadi;  be- 
tween the  other  parties  thereto  and  the  as- 
aljniee.  whereby  each  agrees  to  perforin  for  the 
twuefit  of  the  other,  there  ia  sufficient  consider- 
ation for  Buc-h  new  contract. — Hiiglwon  r.  Har- 
dy (Minn.)  3S0. 

The  extension  of  the  time  of  payment  of  a 
past-dne  note  is  a  sufiieient  consideration  to  su^ 
l>ort  a  promise  to  pay  it— Peterson  v.  Knssdl 
'(Minn.)  Guo. 

The  jolniiuc  of  claims  due  upTenil  iH'nions  in 
a  note  payaue  to  one  is  not  ngiiiuDt  public  pol- 
icy.— Sommers  t.  Hamburger  (Wis.)  IfliU. 

AVhere  n  contract  to  cut  logs  fnila  to  state  the 
time  for  performance,  a  reasonable  time  is  al- 
lowed!.— Greenwood  v.  Davis  (Mich.)  26. 

Questions  for  jnry  wliether  one  who  bad  con- 
tnictwl  to  cut  logs  for  atiotlier  offered  to  per- 
form the  contract  within  a  reasonable  time,  and 
whether  he  abandoned  the  contract  by  refusing 
to  prosecute  work  <m  account  of  the  snow.— 
iireenwood  v.  Davis  (Mich.)  26. 

Kridence  examinMl  and  M4  insufficient  to 
4!Stablish  a  breach  of  contract.— Bilsrieu  v. 
Dowe  (Wis.)  1U23. 

Admissibilit?  in  evidence  of  a  scale  bill  from 
the  office  of  the  surveyor  general  of  logs  and 
lumber,  as  to  whether  a  contract  for  the  driv- 
ing of  logs  had  been  performed. — Itasca  Lum- 
ber Co.  T.  Gale  (Minn.)  91U. 

In  an  action  for  breach  of  an  express  con- 
tract, evidence  a*  to  the  value  of  plaintifTa  serv- 
ices is  inadmissible.— Cranmer  t.  Kohn  (S.  D.) 
12.-) 

On  an  action  alleging  a  special  contract  and 
performance,  plaintiff  cannot  recover  on  a  quan- 
tum meruit  for  part  performance. — Mayer  v. 
Ver  Bryck  (Neb.)  691. 

Alt«ra.tioa  and  modlftoatlMi. 

A  modification  of  a  written  contract  most  be 
pleaded.- Ninman  v.  Snbr  (Wis.)  lUUS. 

Rescission, 

A  contract  for  improvements  on  land  consid- 
ered, and  AeM  that  payments  on  estimates  as 
the  work  progressed  should  be  made  at  reason- 
able intervals  on  plaintiff's  request,  and  a  fail- 
ure to  do  so  ju8ti6ed  plaintiff  in  refusing  to 
complete  the  contmct, — Newton  v.  Hfdtiland 
Imp.  Co.  (Minn.)  1146. 

Aetiotts. 

A  foinplflint  in  an  action  on  a  contract  for 
improvements  on  land  hrlrl  to  stnto  n  cinise  of 
action.— Newton  v.  Highland  Iniu.  Co.  (Jtlinn.) 
11-W. 

Evidence  in  an  action  for  a  balance  due  on  a 
contract  for  drivlug  Io?e  M't  suHiclunt  to  sup- 
port a  judgment  for  plaintiff. — Itasca  Lumber 
Co.  V.  Gale  (Minn.)  91t!. 

AdinisRibility,  on  i«8ue  as  to  <'Oiiti-act  to  pay 
for  support  by  defeudant  of  pliiintifTs  child,  of 
a  letter  from  plaintiff  in  which  no  claim  fbr  such 
snivort  was  made. — Burt  v.  Long  (Micfa.)  00. 

Oontributloii. 

Between  cotenants.  see  "Tenancy  In  Common." 

 •  sureties,  see  "Principal  and  Surety." 

By  dtTf  see  "Municipal  Oon^oratlons." 


Oontributory  NegUgenoe. 


See    ''Master   and  Servant^*; 

"Railroad  Companies." 
Of  passenger,  see  "Carriers." 

OoiLveralozL. 

See  "Trover  and  Gonvetrion." 


"Kegligenet" 


Conveyances. 

"Deet.  ,  * 
ortgages  ;  "Sale"; 


See  "Chatty  Mortgages":  "Deed";  "Frauds- 
lent  Courej'unces":  "Mon 


"Vendor  and  Purchaser." 


CORPOHATI0N8. 

.  ace,  also,  "Bunks  and  Banking" ;  "Building  and 
I'oau  AfWKKintioua";  "Insurance" ;  "Munici- 
pal Coniorations" ;  "Railroad  Companies"; 
"Telegraph  Companies";  "Water  Companies. 
Liability  of  bank  stockholder  for  debts,  see 
"Banks  and  Banking." 

Power  of  corporation  to  accept  stock  In  an- 
;  other  corporation  an  collateral  security  for  sign- 
:  ing  a  note  for  the  latter,  on  which  money  was 
'  obtnined.— Calumet  I'nper  Co.  v.  Stotts  Inv.  Co. 
(Iowa)  782. 

Promoters  of  a  proftosed  corporation,  who 
;  abaudonetl  the  punrase  of  its  organisation,  htid 
,  individually  liaUe  for  contracts  made  by  it  pend- 
'  iiig  the  nruposed  organiiation.~Roberts  Mauufg 
Co.  r.  Schlick  (Minn.)  820;  Same  r.  Wright 
I  (Minn.)  827. 

Liability  of  a  corporation  for  partnership  debts 
{  as  successor  In  business  of  a  partnership.— ItL-cd 
:  Bros.  Co.  T.  First  Nat.  Bank  (Neb.)  701. 

A  chattel  mortgage  executed  by  the  oflioers  of 
an  insolvent  corporation  with  the  consent  of  all 
the  Htockholders  Is  valid. — Kalamazoo  Spring  & 
Axle  Co.  V.  Winans,  Pratt  &  Co.  (Mich.)  23. 

Offleers  and  acents. 

Evidence  held  sufficient  to  show  that  plaintiff 
had  implied  authorit}*,  as  president  aud  man- 
ager, to  borrow  money  wltn  which  to  pay  the 
debts  of  defendant  corporatimi. — Roseuiond  v. 
Northwestern  Autograiuiic  Register  Co.  (Minn.) 
t)25. 

Directors  cannot  make  assessments  where 
there  is  no  statutory  authority  to  increase  ttie 
capital  except  by  preferred  stock,  and  no  special 
authority  given  by  the  stockholders. — ^^Vells  T. 
(ireen  Bay  &  M.  Canai  Co.  (Wis.)  09. 

Stock. 

Subscriptions  for  corporate  stock  may  1* 
paid  in  property  such  as  the  corporation  has 
power  to  hold,  or  in  labor  performed  in  the 
corporation  buidness.— Gilkie  &  Anson  Co.  t. 
Dawson  Town  &  Oaa  Co.  (Neb.)  978,  1007. 

The  capital,  including  unpaid  subscriptions 
for  stock,  of  a  corporatiou.  is  a  trust  fund  for 
the  payment  of  its  creditors.— Giikie  &  Anson 
(.'ii.  V.  Dawson  Tovrn  &  Gas  Co.  (Xeb.)  878, 
1007. 

In  an  action  to  compel  a  corporation  to  delivw 
stock,  the  dircctnm  are  propter  nnrties.— Wells 
v.  Green  Bay  &  M.  Cana!  Co.  (Wis.)  69. 

Evidence  examined,  and  hehl  sufficient  to  show 
that  the  stock  was  fully  paid  at  the  time  of 
the  incorporation.— Weils  T.  Green  Bay  &  H. 
Canal  Co.  (Wis.)  68. 

As  between  a  corporation  and  its  stockholders, 
it  cannot  be  claimed  that  the  property  conveyed 
was  an  i»8uffi;-icnt  consideration  for  the  stock.— 
Wells  V.  Green  Buy  &;  M.  Canal  Co.  (Wis.)  ()9. 

Right  of  one  to  defend  au  action  on  a  stock 
subscription  by  showing  fraudulent  represeuta- 
tioiw  by  the  committee  which  obtained  the  snb- 
Bcription,  the  committee  being  composed  of  oth- 
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Where  it  is  aliown  that  defendant  corpora- 
tion holds  anpaid  stock  in  an  insolvent  corpora- 
tion as  collateral  securitr,  it  la  not  neceaeary 
that  a  sabscription  by  it  for  such  stock  should 
be  shown  to  eufurce  its  liability  under  CV>de.  8g 
in?G-108t.— Calnmet  Paper  Co.  t.  Stotta  Inv. 
Co.  (Iowa)  782. 

One  givinR  a  dirixiration  credit  is  not  charge- 
able with  notice  oi  tbe  treuBfer  of  corporate 
stock,  though  SHch  transfer  aiip<'ars  on  the  rec- 
ords of  flie  corporation. — Gilkie  &  Anson  Co.  T. 
Dvmtm  Town  *  Chu  0>.  (Neb.)  978,  1097. 

Right  of  stockholder  to  a  new  certificate  In 
place  of  one  lost  without  giTing  bond  deter- 
mined.— Guilford  v.  Western  Union  Tel.  Co. 
(Minn.)  1021. 

An  action  may  be  maintained  by  a  atock- 
hQlder  agaioat  a  foreign  corporation  to  compel 
the  isane  of  a  atock  certificate  in  place  of  one 
lost— Guilford  v.  Western  Union  Tel.  Go. 
(Minn.)  1021. 

Members  and  atocklkAlAcYS. 

A  distilling  company  operating  a  distillery 
and  buying  and  aelling  liquor  Udd  not  an  ex- 
L-lufiively  manufacturing  company,  and  tiiat  its 
stockholders  were  liahle  for  its  debts  to  the 

amount  of  their  atock. — St.  Paiil  Barrel  Oo. 
V.  Minneapolis  Distilling  Go.  (Minn.)  1143. 

A  petition  against  corporate  stockholders  to 
recover  for  corporate  debta  examined,  and 
held  to  state  a  cause  of  action.— Gilkie  &  Anson 
Go.  T.  Dawson  Town  &  (rss  Go.  (Neb.)  978, 
^097. 

Liability  for  corporate  debts  of  eoritorate 
stockholders  who  paid  for  the  stock  by  prop- 
erly at  an  overvaluation. — Gilkie  &  Anson  Co. 
V.  Dawson  Town  &  Gas  Co.  (Neb.)  978,  1097. 

Forein  eovporstiMia. 

Forngn  eorpontlons  are  not  prohibited  from 
doinff  buaineas  in  the  state  under  the  general 
corporation  act  and  3  How.  Aun.  St.  S  4161d6.— 
People  T.  Hawkins  (Mich.)  786. 


COSTS. 

Where  defendant  BuccesBfuily  defends  an  ac- 
tion on  the  gi-ound  of  former  rtH'ovcry,  the  costs 
of  tbe  record  in  the  former  judgment  are  taxa- 
ble against  plaintiff. — Keith  Bros,  ic  Go.  t. 
SUlcs  (Wis.)  800. 

The  court's  discretion  in  awarding  coats  to  a 
cttnteatant  of  d.  will  after  a  finding  against  her 
is  limited  to  taxable  costs. — Cheever  t.  North 
(Mich.)  455. 

Where  leave  to  amend  is  granted  defendant 
as  a  persounl  favor  in  the  taxation  of  costs. 
Judgment  having  been  rendered  for  him,  he  is 
not  entided  to  fees  tor  drawing  the  amended 
answer,  for  the  motion  for  leave  to  amend,  nor 
for  drawing  the  affidavit  on  which  the  motion 
was  made.—Edth  Bros.  &  Co.  v.  Stiles  (Wis.) 
800. 

The  suit  tax.  not  being  recoverable  by  the 
successfui  party,  should  not  be  taxed  arainst 
the  loBinu  party.— Keith  Bros.  &  Co.  T.  Stiles 

/Wis.)  8(50. 

Witness  fees  of  a  mere  nominal  party  are 
taxable  agaiuBt  tbe  losing  party.— Keith  Bros. 
&  Co.  v.  Stiles  OVis.)  860. 
'  Propriety  of  denying  costs  of  an  additional 
abstract— Bowman  v.  Western  Fur  Maniif'g 
Go.  (Iowa)  775. 

Costs,  after  payment  of  which  laborers'  claim 
against  insolvent  corporation  will  be  paid  as 
preferred  debt,  include  compensation  of  re- 
ceiver and  his  attorney,  bat  not  compensation  I 
of  trustee  on  a  trust  deed  on  the  pn^rty. — St 
Paul  Title-InBomnce  &  Trust  Co.  t.  Diagonal 
Coal  Co.  aowaj  GOO.  1 


ngnt  to  redeem  was  denied  on  appeal,  a  B»tion 
that  the  lien  be  established  is  properly  met- 
ruled,  the  money  having  been  r»aid  to  tb- 
mortgagee  before  notice  by  him  of  nia  claim  of 
lien  for  costs.— Meehan  T.  Bledsett  (Wis.)  43l 


COUNTIES. 

See.  also,  ''Higfaways.'* 

Mandamus  to  county  board,  see  "Mandannu.** 

LiahilitT  of  a  county  for  material  and  labo- 
furnished  for  tbe  coofrtruetioo  ot  •  public 
bridge.— TuUock  T.  Webster  CJounty  (Xeb-i  TdV 

An  election  determining  that  a  coantr  build- 
ing shall  be  erected  Is  not  invalid  because  work- 
men  were  urged  to  vote  for  it  on  the  grooixl 
that  it  would  fumiiih  emi4oyment — BMud  of 
Sup'rs  of  Wayne  County  r.  Judges  oC  Waynf 
Circuit  Ck)urt  (MkhJ  42. 

Officers. 

The  office  of  county  attorney  fs  a  comity  offirf. 
—Clark  V.  Tracy  (Iowa)  200. 

Under  the  laws  in  force  In  188S.  ooonty  derki 
were  not  entitled  to  extra  con^tensation  mr  nuk- 
ing out  tax  li^  of  the  connty.— HeaU  t.  Polk 
County  (Neb.)  376;  Ragoss  t.  (fuming  Counif 
(Neb.)  37& 

The  official  bond  of  a  connty  treasurer,  niu- 
ning  to  tbe  county  conunisBionera  instei\d  of  The 
county,  is  valid,  and  may  be  saed  on  by  tbe 
county.— CuBter  County  t.  Albien  (8.  D.)  53S. 

Coanty  board. 

Under  chapter  ITS,  Sp.  Laws  18S5,  the  coun- 
ty commissioners  of  Mower  county  have  aathor- 
ity  to  construct  a  bridge  in  the  city  of  Ausna 
when  the  cost  exceeds  $100. — Gre«imaii  t. 
Board  of  Com'rs  of  Mower  Gonnty  (Muiil> 
U42. 

Seas.  Laws  1895,  c.  28,  provides  for  acveii  su- 
pervisors in  all  counties  under  towndiip  onnn- 
Isaticm.— Van  Horn  t.  State  (Neb.)  865. 

One  attacking  the  validity  of  a  meetine  of 
county  supervisors  must  prove  that  the  statn- 
tory  notices  were  not  given.- Board  of  Sap'n 
of  Wayne  County  T.  Judges  of  Wayne  Citcnii 
Court  (MidL)  42. 

Where  a  county  board  nnlawfully  rednced  rfj- 
tain  town  taxes,  and  the  county  treasurw  did 
not  collect  them,  the  county  is  not  liable  to  vn 
town  for  the  amount  of  the  reduction.— Town  of 
Urandou  v.  Forest  County  (Wis.)  847. 

AetlmiB. 

Petition  in  an  action  against  a  coooty  for 
material  and  lalwr  furnished  for  the  constmi^ 
tion  of  a  public  bridge  cMisidered.  and  M-i  in- 
sufficient  to  state  a  cause  of  action.— Tnllock  t. 
Webster  Connty  (Neb.)  705. 

Proof  of  service  of  statutory  notice  on  tiie  to- 
perviflors  of  a  meeting  need  not  be  filed  nr  re- 
corded in  the  absence  of  a  statutory  provision.- 
Board  of  Sup'rs  of  Wayne  County  t.  Jutli;*!^  of 
Wayne  Circuit  Court  (Mich.)  42. 


COURTS. 

See,  also,  "Judge";  "Justices  of  the  Peace."* 
Appeals  from  inferior  courts,  see  "Appeal." 
Trial  by  (jourt,  see  "Trial." 

Where  defendant  is  garniBbod  in  one  <^niii|T 
and  sued  uuder  an  aaaignment  of  the  (i*'''^ 
another,  a  bill  of  interpleader  is  properly  fi.t't 
in  the  court  first  obtaining  jurisdiction.— Uittni) 
V.  Donovan  (Mich.)  37. 

Where  a  claim  against  «.  decedent's  estite  tej 
be<'n  allowesl  in  the  probate  court,  the  distm^ 
court  has  do  jurisdiction  of  an  action  to  euf'^ta- 


the  Halm  anlnat  tlw  estate  of  deesdent.— Boltx 
Hctanets  {Mfam.)  48;  WUbelm  t.  Samei  Id. 

Tnder  I.awB  1893,  c  83,  the  sttperior  court 
of  DoiiKlass  county  has  power  tn  focedoae  a 
mortjcage  wi  landB  is  laid  coimtr  ^  serriee  on 
deCendant  In  another  caimtr<— Americaa  Loan 
&  Trnat  Oo.  V.  Bond  (Wla.)  864 

Laws  1893.  c  33.  |  2,  estaUlshing^  tiia  mqierlor 
court  of  Doughss  coantr,  MA  coostitntioBaL— 
American  Loan  &  Trnst  Co.  t.  Bond  (Wis.)  SCSC 

Where  a  domestic  inauiaace  compaiiT,  In  re- 
tiring fnHu  boiincsB,  reinsurad  its  rlaka  in  ■ 
foreign  company,  and  d^jMiatted  n  bond  to  pro* 
tect  the  reinsurance,  tiie  courts  of  tiie  ante 
where  tfie  bond  is  filed  hare  Jarisdiction  of  an 
action  to  anbject  the  bond  to  the  payment  of 
claims  under  a  reinsured  poIie7.— Hushes  t. 
Hunnar  (WiaO  887. 

Coverture. 

Se«  "Hnaband  and  Wife." 

Credibility. 
Of  witness,  see  "Witness." 


OBBDrtOBCP  BHilj. 

A  creditora'  bill  is  fatally  defectiTe  where  it 
fiiila  to  shov  a  valid  and  unsatisfied  judgment. 
—Johnson  T.  I^otte  (Neb.)  863. 

A  credfton^  ^  nrast  afaow  Hiat  plaintifEs 
have  exhausted  thrir  remedf  by  obtaining  judg- 
ment and  issuing  execution.— Hughe*  t.  Hou- 
ner  (Wla.)  887. 

A  bill  br  Judgment  ereiBtors  against  the  debt- 
or and  otners  to  whom  be  had  transferred  his 
OTOp«ty  Aefrf  not  mnlUfaiiow:— Hnlbort  r.  !>e> 
trolt  Cycle  Co.  (Midi.)  950. 

A  ereditor  ean  follow  0ie  debtor's  interest  tn 
land  in  the  hands  of  a  fraudulent  vendee.— 
Michigan  Trust  Co.  t.  Ghapin  (Mich.)  334. 

After  a  chattel  mortgage  has  been  foreefosed 
in  an  action  against  an  ineolvent  and  his  a»- 
aigtiee,  one  who  haa  flleA  a  daim  with  the  as- 
signee cannot  maintahi  an  action  tg  set  aside 
anch  chattel  mortgage  on  the  goods  in  poase»- 
Bion  of  the  assignee. — Meixlhov  t.  Ellsw<wth 
(Iowa)  638. 

TMiere  a  creditor  baa  procured  the  allowance 
of  hiS  claim  against  a  decedentfs  estate,  he 
may  maintain  a  creditiors'  bill  against  one  to 
whom  decedent  caused  land,  purchased  and 
paid  for  by  liim,  to  be  conveyed,  to  establish 
a  trnat  thraeln,  without  first  obtaining  a  judg- 
maA  at  law,  and  having  execution  h<auod  there- 
mi  retnmed  unsatisfied. — Allen  v.  McKae  (Wis.) 

88a 

Where  one  purchased  and  paid  for  land,  but 
had  title  conveyed  to  a  third  person,  a  eredit<H- 
of  such  purchaser  may  sue  tlie  grantee  to  sub- 
ject the  land  to  the  ^yment  of  his  debts,  by 
abowing  that  the  purchaser  is  insolvent,  with- 
out joining  other  creditors  therein.— Alien  v. 
McBae  (Wla.)  88&. 


CBZHIKAIt  XiAW. 

See,  also,  "Ball";  "Habeas  Corpus":  "Indict- 
ment and  Information";  "Jury**;  "Witness." 
Comphiint.  sao  "Banks  and  Banking." 
Jurisdiction  of  jostioe,  see  "Jnstieet  of  the 

Peace." 

Particular  crimes,  see  "Adultery";  "Assault  and 
Battery":  "BnrglarT";  *^ntempt";  "For- 
gery"; "Pomicatlon**;  *^onilcide'' ;  "Intoxi- 
cating Liquors";  "Larceny";  "SloUcioi™  Mis- 
dUef*;  ''OlNttmeting  Justice";  "Perjory"; 
"PEostltvttea";  '*B«p^;  **Bobb«7":  "dedM- 
tion." 
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Prosecntioa  for  practicing  medicine  without  K- 
conae,  see  "Physicians  and  Surgeons." 

 for  lecdrlnc  devoalts  after  knowledin  <^ 

gl^tifPa  insolvency,  see  '^anks  and  Bank- 

 for  using  false  wdghts.  see  "Weights  and 

MeastireB,"^ 

Rights  of  persons  accused  of  crime,  see  "Con- 
stitntionu  Law." 

One  who  is  present  when  the  crime  is  com- 
mitted, assisting  thn^n.  Is  a  principal.— Dixon 
r.  State  (Neb.)  0«1.  »~ 

W  here  the  trial  has  actually  commenced  with- 
out objection,  defendant  will  be  deemed  to  have 
waived  his  right  of  arraignment  —  State  v. 
Thompson  (Iowa)  419. 

Thoagh  Code,  f  4336,  provides  that  defend- 
ant ahul  have  one  day  in  which  to  plead,  it  is 
not  error  to  give  30  minntes  to  plead  after  he 
has  waived  the  right  to  arraignment  by  con- 
sentinr  to  have  the  rase  set  fmr  trial.— State  v. 
Thompson  (Iowa)  419. 

A  change  of  venue  on  an  Indictment  for  felony 
eaoBot  be  had.  in  die  absence  defendant  and 
hte  attome)',  on  an  affida^t  made  wtthont  Us 
eonsent-^jdstor  t.  Slate  (Wis.)  85a 

As  to  who  is  t2ie  nearest  justice  to  whom  a 
case  shoold  be  transferred  because  of  preju^ce 
is  a  qaestien  for  the  jnstire  before  whom  the 
complaint  is  made;  and  not  for  a  jury;  and  the 
determination  of  such  ^tice  la  conclusive.— 
Jackson  V.  State  (Wis.)  838. 

A  plea  fai  abatemrat  Kos  ta  an  Information 
charging  perjury  so  December  16th,  where  the 
complaint  charged  perjury-  in  another  court  oa 
October  7th.— Brown  v.  State  (Wia.)  74a  • 

Affidavits  ef  grand  jurors  cannot  he  received 
to  coatradiet  the  record  as  to  the  witnesses  ex- 
amined before  the  grand  iory.— t.  Ifiller 
aowa)»8. 

Under  Cr.  Code,  S  3S1,  providing  for  the  dis- 
diarge  of  a  defendant  who,  after  giving  bail, 
is  not  to  be  brought  to  trial  before  the  end  of  a 
third  term  of  courts  the  term  at  which  die 
indictment  Is  fbuad  la  exduded.— Whltener  v. 
State  (Neb.)  704. 

An  acquittal  on  a  charge  under  Code,  6  36S2, 
for  defiling  a  woman  against  her  will.  Is  jiot  a 
bar  to  a  pmsecation  under  section  4087.  for  con- 
sptraey  to  injure  a  woman,  and  do  an  act  against 
public  morals,  though  based  on  the  same  facts. — 
SUte  T.  Brown  (Iowa)  277. 

Kotfon  to  aiHMk. 

Objection  that  the  offense  charged  in  the  in- 
dictment differs  from  that  in  the  complsint 
should  be  made  by  plea  in  abatement,  and  not 
by  motion  to  quash.- Whltenar  t.  Stote  (Kcb.) 
704. 

It  is  no  ground  for  settiDg  aidde  an  Indictment 
that  the  clerk  of  the  grand  Joxy  asked  questionB 
at  the  request  o£  tim  fiiremaa^-Stato  t.  HUler 
aowa) 

An  fndictmeftt  cannot  be  attached  because 
defendant's  wife  testified  before  the  grand  jury, 
where  it  does  not  appear  what  ahe  testified  to. 
—State  V.  Frost  (Iowa)  401. 

Where  the  court  quashes  the  proceedings  for 
invalidity  of  the  ordinance  unoar  which  they 
were  Instituted,  time  is  no  acqoittoL— City  of 
Grand  Baplds  f.  Brandy  (BG^  ^ 

Omtimiuuaeo. 

On  a  trial  for  resisting  an  officer,  a  contlnu 
ance  on  the  ground  that  defendant  did  not 
know  that  the  proeecutioa  wenld  daim  that 
the  officer's  aothoritr  was  tte  wafrant  itself 
was  properly  denied.— State  t.  Seery  (Iowa) 
631. 

Where  a  csntlnuance  is  asked  because  of 
unexpected  evUMteei,  it  mnat  bo  shewn  that  ev. 
ideactt  to  meet  the  new  featnres  of  the  rase 
wiU  be  pr«dBced.-i>lMB  t.  State  (N«K)  aSL 
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INDKX. 


C*m<«et  of  trial. 

It  is  within  dtscretton  of  the  court  to 
limit  the  time  for  arKoments  to  the  Jnry.— Dix- 
on T.  State  (Neb.)  961. 

Certain  remarkB  by  the  court  on  a  pro«ecn 
tion  for  larceny  held  reversible  error. — etate  t. 
Kngliflh  (MiQD.)  113C 

The  conrt  cannot  coerce  an  answer  from  a 
prisoner  on  entering  sentence.— Tracy  t.  State 
(Neb.)  1069. 

Remarks  hj  the  district  attomey  in  response 
to  remarks  by  defendant's  attorney  are  not 
(TTOund  for  rererBal,  where  the  court  instructed 
the  jury  to  disregard  them.  —  Borczynski  t. 
State  (WU.)  1026. 

A  statement  by  a  prosecuting  attorney  tliat 
defendant  had  been  convicted  In  the  jnstioe 
court  is  no  fcronnd  for  reversal. — State  v.  Val- 
nre  (Iowa)  280. 

Alleged  misconduct  of  prosecuting  attorney  In 
his  argument  held  not  prejudicial  to  defend- 
ant.—Mo  JIahon  T.  State  (Neb.)  094. 

Where  an  improper  statement  bjr  a  witness 
was  prom[>tly  stricken  ont,  there  was  no  er- 
ror in  not  rebuking  the  witnns  and  instmcting 
the  jury  to  give  his  statement  no  weight.— 
People  T.  Smith  (Mich.)  200. 

Propriety  of  allowing  the  prosecuting  attor- 
ney to  refer  to  the  fact  that  at  the  time  of  de- 
fendant's arrest  he  was  In  jail  for  anotlier 
crime.— Pe<vle  t.  Smith  (Midi.)  200. 

Certain  improper  statements  by  connsel  held 
harmless  by  the  court's  stating  at  the  time 
that  it  was  an  improper  subject  for  his  re- 
iftarks.- People  t.  Smith  (Mich.)  200. 

Under  McClalu's  Code,  f  227,  the  judge  in 
no  case  stuil)  direct  testimony  to  be  taken  by 
the  official  reporter  nnlen  It  niqieara  fbat  it 
is  necessary.— State  t.  Frost  (Iowa)  40L 

Where  prosecuting  witness  fi  nnwUUnK,  lead- 
ing questions  are  admissible.— State  t.  jSaner- 
kemper  (Iowa)  60U. 

The  Jury  may  consider  the  conduct  of  defend- 
ant during  the  trial.— State  T.  Hntdiiaon  (Iowa) 

UlO. 

ETldonoe. 

Everything  said  and  done  at  the  time  of  the 
crime  is  competent  evideuce. — Tracy  State 
(Neb.)  1060. 

Admissibility  of  a  paper  purportint;  to  con- 
tain the  minutes  of  testimony  given  by  witness 
before  the  grand  Jury,  having  no  formal  cap- 
tion or  file  mark.— State  t.  Cross  (Iowa)  G14. 

The  fact  that  a  witness  testified  differentiy 
In  the  preliminary  examination  does  not  re- 
quire that  her  tt<fltimony  shall  be  rejected. — 
Dixon  V.  State  (Neb.)  961. 

Propriety  of  asking  defendant,  tn  a  prosecu- 
tion for  an  assault,  whetiier  he  had  ever  before 
been  convicted  of  assault  on  the  complaining 
witness.— People  v.  Conley  (Mich.)  825. 

County  attorney  cannot  contradict  hjr  admis- 
sion records  made  conclusive  bT  law.— State  v. 

Miller  (Iowa)  288. 

Instructions. 

A  proHconting  attorney  has  a  right  to  request 
instmctionB.— Dixon  t.  State  (Neb.)  9<(1. 

Instmctions  in  the  language  of  the  informa- 
tion are  sufficient.— Dixon  v.  .State  (Neb.)  961. 

The  repetition  of  a  proposition  of  law  in 
InstmctionB  Is  not  reverslUc  error.— Dixon  v. 
State  (Neb.)  961. 

It  is  not  error  to  submit  to  the  jnty  the 
question  of  defendant's  guilt  In  a  higher  de- 
gree than  that  for  which  the  conviction  is  hud, 
if  there  is  evidence  tending  to  sustain  that 
degree.— Wbitener  v.  State  (Neb.)  701 


Certain  modifications  of  an  Instructkm  w  a 
prosecution  for  larceny  ktld  moneooa.— State 
V.  English  (Minn.)  1136. 

An  instruction  that  every  sane  person  is  pre- 
sumed to  intend  the  natunil  and  probaUe  cnn- 
sequences  of  his  voluntary  act  Utd  nrapa.— 
Ford  V.  State  (Neb.)  1062. 

It  is  error  to  modify  a  requested  Inatructioo 
by  lnt»rlineation  or  erasure.— Tracy  v.  State 

(Neb.)  1069. 

Ad  instruction  covering  the  whole  ease  should 
include  all  the  elements  involved  within  the  eri- 
dence.— McAleer  v.  State  (Neb.)  358. 

Propriety  of  instructing  that.  If  defendant 
went  to  a  certain  dwelling  secretly  at  nlfcht. 
and,  shortly  after  entering,  was  found  in  bo'l 
with  a  woman,  a  strong  presumption  woiiliT 
arise  that  he  entered  for  the  purpose  of  commit- 
mg  adultery.— State  v.  Mecum  (Iowa)  286. 

An  instruction  as  to  the  weight  of  defendant's 
testimony  hdd  proper.— State  v.  Mecum  (lowaV 

2S4i. 

luBtructions  will  not  be  revjewed,  where  no 
exception  is  taken  at  the  trial.— (Iravely  v.  State 
(Neb.)  452. 

If  the  instmctionB  covered  the  defense,  de- 
fendant cannot  complain  In  the  absnce  of  re- 
quests.—State  V.  PhippB  (Iowa)  416l 

A  reqDcst  not  applicable  to  the  testiniDiw  was 
properly  denied.— State  r.  Phipps  (Iowa)  410l 

Inatractions  aa  to  reasonable  doubt  oouU- 
ered,  and  hcM  not  reversible  nror. — Slate  v. 

Sorenson  (S.  D.)  130. 

An  instruction  as  to  the  doty  of  Jurors  to 
consider  the  views  of  fellow  jnrors,  and  to  '•agree 
on  a  ven1i<-t  if  puBsible,"  Arid  proper.— JadmHi 
V.  State  (Wis.)  m. 

Verdict. 

Where  a  verdict  of  Kl^ty  is  rendered  on  twn 
counts  separately,  bom  of  wUch  rliHrgi>  bni 
one  crime,  a  verdict  should  be  entered  sk 
though  the  crime  had  been  embraced  in  a  sin- 
gle count.— GrifiFen  v.  State  (Neb.)  966. 

A  verdict  in  a  felony  case  la  not  invalid  be- 
cause rendered  In  tlie  absence  of  aecniwHl.  wti<> 
was  out  on  bail.  —  Frey  T.  Galboan  Circuit 
Judge  (Mich.)  1047. 

Tlie  willful  conversion  of  floating  logx.  not 
beii^  a  felony  either  at  common  law  or  by 
statute,  the  omission  of  the  word  "feloQionaly'' 
from  the  verdict  does  not  invalidate  it.— Stat<- 

V.  Fackler  (W^is.)  1029. 

Error  in  returning  verdict  in  defendant's  ali- 
oence  is  cured  by  the  return  of  the  jury  t»  tin- 
jury  room,  and  the  subsequent  return  aud  read- 
ing of  till-  verdict  in  defendant's  presmce.— 
State  V.  Hutchison  (Iowa)  610. 

Jndcatant  and  semtraee. 

Eviden<.-e  In  a  proBCcntion  for  resisting  amwt 
considered,  aud  held  to  justify  a  fine  of  S-Vfi. 
the  niaxininm  line  being  fl,0()0. — State  v.  S<>t>rr 
tloivn)  031. 

Where  the  judgment  is  erroneous  only  in  that 
it  imposes  R  longer  term  of  imprisonment  thxn 
is  authorized,  It  may  be  rednced  to  the  maxi- 
mum penalty  allowed  by  law.— State  v.  Tayl^tr 
(S.  D.)  548. 

Where  the  jury  is  not  reqtUred  to  fix  the  pen- 
alty the  refusal  to  instract  aa  to  the  penalty 
or  to  permit  that  qnestion  to  be  argued  to  the 
jury  iB  not  error.— Vord  v.  State  (Neb.)  1062. 

A  sentence  of  four  years  for  breaking  with  in- 
tent to  commit  larceny  hdd  not  excessivb— State 
f.  C^OQuers  (Iowa)  285. 

The  imposition  of  an  excesrire  sentence  do»** 
not  render  the  legal  portion  thereof  t(M.— In 
re  Taylor  (S.  D.)  253. 
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The  homicide  hanng  been  committo<I  before 
chapter  44,  Laws  ISKt,  went  iiiti)  efftn-t,  the 
jar;  need  not  determine  the  penult}'.— Walker 
T.  State  (Neb.)  357. 

New  tvlaL 

A  new  trial  will  not  be  KraQtt>d  be<«nte  of 
Improper  remarks  of  counael.  where  urejuillce 
ii  not  shown. — Peoide  t.  Gonley  (Mich.)  ^5. 

On  application  for  a  new  trial  because  of 
mismnanct  of  the  jury  the  judge  may  weigh 
againut  statements  In  affidavits  the  preaamp- 
tioD  that  the  jnrorB  did  their  duty.— Tracy  v. 
State  (Neb.)  lOBB. 

Where  a  Jury  separates  after  retirement,  but 
before  Trrdiet,  and  the  jurors  may  have  been 
improperly  inSnenoed,  the  rerdict  will  be  set 
sBide.— State  r.  Churcb  (S.  D.)  152. 

Propriety  of  denying  a  motion  for  a  new  trial 
iKK-auBe  of  a  conyersation  between  the  prose- 
4-utiug  attorney  and  a  Juror,  contrary  to  in- 
Ktructioua  by  the  court.— Uodaay  r.  State  (Xeb.) 
7HI. 

The  fact  that  some  of  the  Jurors,  in  consider- 
ing their  verdict  on  a  prosecution  for  larceny, 
stated  that  defendant  nad  committed  larceny 
before,  ktid  not  ntnind  tor  new  trial.— State  t. 
Ctoss  (Iowa)  614. 

Where' the  evidence  as  to  the  misconduct  of 
jurors  Is  conflicting,  Uie  finding  of  the  trial 
court  tibereon  will  not  be  distnrtied.— McMahon 
v.  State  (Neb.)  604. 

Ameal  »A  vrrvr. 

The  failure  of  a  justice  to  make  proper  en- 
tries and  to  order  a  second  trial  until  0  days 
after  the  Jury  had  been  dlschareed  does  not  af- 
fect the  rights  of  jparties  after  appeal.— State 
V.  Valnre  ffowa)  280. 

A  r^sal  to  grant  a  new  trial  because  of  re- 
marks of  counsel  will  not  be  disturbed,  when 
no  objection  is  made  at  the  time.- State  v. 
Hutchison  (Iowa)  610. 

Objections  to  evidence  not  raised  below  are 
waived. — State  v.  Seery  (lowu)  631. 

In  the  absence  of  a  denial  of  appellee's 
amended  abst^ac^  or  a  reafflrmanee  of  appel- 
lant's abatract,  the  amended  abstract  wifl  be 
deemed  correct. — State  v.  Seery  (Iowa)  631. 

The  refusal  of  a  motion  to  appoint  an  attor- 
ney to  defend  defendant  will  not  be  considered 
on  api>eal  after  judfnnent  of  conviction  has 
been  alhrmed.~S(atc  v.  Cross  (Iowa)  614. 

To  be  available  on  appesl,  objections  to  ovl- 
desce  must  be  made  when  the  evidence  is  offer. 
ed.-Ford  v.  State  (Neb.)  1062. 

The  exclusion  of  an  answer  to  a  question  will 
not  be  reviewed  unless  the  party  dcsiriuE  the 
evidence  shows  the  facta  sought  to  be  elicited 
by  the  question.- -Ford  v.  State  (Xe1>.)  10S2, 

Statements  of  counsel,  though  contained  In  a 
bill  of  exceptions,  are  not  evidence. — (jrossman 
V.  State  (Neb.)  354. 

Where  objections  to  improper  queHtions  were 
sustained,  and  motions  to  strilic  out  Kranted, 
there  was  no  error.— State  v.  L*e  (Iowa)  284. 

The  bill  at  exceptions  in  another  ease.  In  or- 
der to  be  reriewed,  must  be  made  part  of  the 
record.— State     Lee  (Iowa)  2!^. 

Rulings  on  evidence  will  not  be  considered, 
where  no  objections  were  made  or  exc^ions 
taken. — State  v.  Lee  (Iowa)  284. 

Objections  to  evidence  not  stating  the  Krouiids 
thereof  will  not  be  reviewed.— State  v.  Leo 
(Iowa)  284. 

The  advisaUlity  of  ordering  a  transcript  on  ap- 
peal at  the  expense  of  the  county  is  io  the  dis- 
t-retion  of  the  trial  court.— State  t.  Waddle 
(Iowa)  270. 


Where  the  evidence  of  Identity  Is  oonfllcting,. 
,  the  verdict  of  the  jury  will  not  be  disturbed. — 
I  State  V.  Thorp  (Iowa)  265. 

{  Where,  on  a  prosecution  for  using  false- 
weights,  defendant  admits  the  falsity  of  tlie 
weights,  but  denies  uslne  them  to  defraud,  the 
admission  of  evidence  showing  the  falsity  of 

.  the  weights,  if  error.  Is  not  prejudicial.— State- 

.  V.  Prolick  (Iowa)  264. 

I  Where  no  request  is  mnde  to  have  an  Instruc- 
tion made  more  definite,  the  objection  of  in- 

,  detiuitenesE  cannot  be  urged  on  aiveal.— State 
V.  Jelinek  aowa)  259. 

!  An  objection  that  there  was  no  evidence  of 
intent  cornea  too  late  on  appeal. — People  v.. 
Smith  (Mich.)  200. 

An  abstract  and  argument  filed  after  sub- 
mission on  a  transcript  will  not  be  considered. 
— SUte  V.  Windahl  (Iowa)  42a 

Rulings  on  erldenee  will  not  be  reviewed  an* 

an  objection  was  raised  In  the  trial  court. 
—Collins  V.  State  (Xeb.)  432. 

A  party  has  no  rijrlit,  without  permission,  to 
I  file  an  amended  record  after  the  cause  has  been 
'  submitted  on  appeal. — State  v.  'i'hominan  (lowaV 
410. 

Refusal  of  a  motion  in  arrest  of  Judgment 
cannot  be  reviewed,  where  the  pound  dous- 
Qot  appear  in  ttie  record.— State  t.  Frost  (Iowa)i 
401. 

Whether  the  order  in  which  peremptory  clial- 
lenges  were  made  under  the  direction  of  tho' 
court  was  regular,  or  not.  the  conviction  will 
not  be  distntiied,  where  the  record  shows  that 
defendant  accepted  the  jury  with  a  Iflice  num- 
ber of  challenges  unused.— State  t.  Reddlngton 
(S.  D.)  170. 

A11p)E«3  errors  In  overruling  chsllengcs  to  ju- 
rors will  not  be  reviewed  where  they  were  not 
ealletl  tu  the  attention  of  the  trial  court  by  mo^ 
tion  for  new  trial.— Ford  v,  Statff  (Neb.)  1082. 

Facts  determined  by  the  court  on  contradic- 
tory evidence  will  be  prefiiinod  ostablixhed  bjr 
the  proofs.— Grossman  v.  State  (Neb.)  STA. 

A  ruling  on  a  question  of  fact  presented  by 
motion  on  afiidavits  will  not  be  disturbed  ou 
appeal  unless  clenriy  coutmry  to  the  evideDce. — 
Lindsay  v.  State  iNoli.)  716. 

A  venllct  of  guilty  is  supported  by  the  evi- 
dence when  it  leadfi  lieyond  a  reasonable  doubt 
to  inferenees  of  the  fiict  essential  to  e«tal)li8h 
guilt.— Dixon  V.  State  (Neb.)  901. 

Overruling  a  plea  in  abatement  ftrfrf  not  prej- 
udicial.—Lester  V.  State  (Wis.)  850. 

A  conviction  will  not  be  reversed  for  ermr 
that  eould  not  hare  prdndiccd  defendant.— 
Tracy  v.  State  (Neb.)  1060. 

I    Where  the  officer's  testimony,  covering  the- 
I  contents  of  his  return  on  a  warrant  of  arrest, 
is  tmcontradicted,  the  fact  that  the  warrant  ami 
return  were  improperly  admitted  Is  harmless.— 

State  V.  Seery  (Iowa)  631. 

Where  no  error  is  found  in  the  record  except 
an  irrefmlarit>'  in  entering  jodgment  on  thf 
verdict,  the  cause  will  be  remanded  for  the 
entry  of  the  proper  judgment— Qriffrn  t.  Statc- 
(Neb.)  OttC. 

j  CroM-Examinatioii. 

Of  witness,  see  "Witness." 

OroMinga. 

Accidents  at,  ,see  "Railroad  Companies.* 

Oruelty. 

As  ground  for  divorce,  see  "Divorcb" 
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DAMAOBS. 

For  breach  of  warranty,  see  "Sale." 

For  converalOD  of  loga,  wee  "Logi  and  hogtiag.*' 

For  property  taken  for  public  ose.  see  "Ehninent 

Domaia." 

In  actions  under  ciril  damage  laws,  lee  "Intoi- 

icating  Liqaon." 

Measure  for  breaoli  of  eomtnust. 

Measure  of  damojcefl  in  aa  action  far  breach 
of  a  contract  to  cut  logs  on  the  part  of  the  own- 
«r  of  the  timber.— Greenwood  t.  Davis  (Mfcb.) 
26. 

In  an  action  by  a  traTeltng  salesman  for 

breach  of  contract  of  employmentt  the  measnre 
is  the  amount  he  could  have  made  had  he  been 

frmitted  to  complete  bis  contract — Craumer  t. 
ohn  (S.  D.)  125. 

VVhere  a  corporation  agrees  to  redeem  Its 
stock  on  demand  for  a  fixed  sum,  on  failure  to 
do  so  the  damages  are  the  sum  so  agreed  to  be 
paid.— Browne  t.  St.  Paul  Plow  Works  (Minn.) 
(Xi. 

On  breadu  of  contract  to  fnrnisb  timber  to 
be  made  into  shingles,  tbe  damages  are  tlie 
prospective  profits. — Fell  r.  Newberry  (Midl.> 
474. 

Ueastiw  of  damages  for  breech  of  contract  to 
dettrar  carriage  axIea.—Liegett  Spring  &  Axle 
Go.  T.  Michigan  Buggy  Co.  (Mich.)  466. 

In.  an  action  for  &e  value  of  services  ren- 
dered, material  furnished,  and  money  expend- 
ed nader  a  contract  before  tbe  same  was  wrong- 
fully terminated  by  defendant,  evidence  as  to 
what  profits  friaintiff  conld  have  made  bad  he 
been  permitted  to  coinplete  the  contract  is  In- 
admissible.—Davis  V.  Tubbs  (S.  D.)  534. 

In  an  action  for  breadi  of  warranty,  it  Is  er- 
ror to  enter  Jndgment  for  general  damages,  in 
the  absence  of  a  finding  of  tlie  amount  of  such 
damages.— Nattead  Hoxse-Importing  Go.  r.  No- 
vak (Iowa)  616. 

Where  no  verdict  as  to  general  damages  for 
breach  of  warranty  is  returned,  error  in  in- 
structions as  to  such  damages  is  harniless. — 
National  Horse-Importing  Co.  i.  Novak  ^owa) 


Meaaue  for  torts. 

In  an  actitm  for  personal  hijnries,  plaintiff 
can  only  recover  for  such  future  disabili^  aa  it 
reasonably  certain  to  ranilL— BaymcMid  T.  Keae- 

berg  (Wis.)  861. 

One  is  entitled  to  recover  in  aa  action  for 
personal  injuries  only  for  aoch  future  pain  a* 
the  evidence  shows  she  is  reasooablv  certain 
to  endare.— Smith  t.  Milwaukee  BnilderB*  & 
Traders'  Exchange  (Wis.)  1041. 

A  married  woman  who  has  incurred  nabil- 
ity  for  medical  attradance  may  recover  snch 
amoant  as  part  of  ber  damages  m  an  action  for 
personal  Injories. — Chaeey  v.  Olty  of  Fargo 
(N.  D.)  932. 

Right  to  ask  a  witnees.  In  an  action  for  a 
wrongful  levy  oa  hay  cat  from  a  certain  acre- 
age, what  warn  the  qoantity  of  hay  in  the  acre- 
age for  that  season  before  harvest.  —  Isaac  r. 
McLean  (Mich.)  2. 

£zeessiTe  damacea. 

In  an  action  by  a  widow  In  behalf  of  her 
children  against  a  liquor  dealer  for  the  deaUi 
of  her  husband  throogh  intoxication,  a  judg- 
ment ot  $5,000  hOd  not  excessiva— Oran  r. 
Houston  (Neb.)  215. 

Bvldence  in  an  aetiim  for  personal  injuries 
consldeKCd,  and  hdd,  that  tho  verdict  for  $14,300 
was  not  so  excessfve  as  to  reqniio  a  new  trial. 
—Howe  V.  Minneapolis,  St  P.  &  S.  S.  M.  By. 
Co.  (Minn.)  102. 

In  an  action  against  a  city  and  another  for 
iajuries  by  an  obstraetion  in  the  street,  dam- 


ams  are  Ibnited,  under  I^ws  a  454,  tu 

S5,00(L-Saymond  r.  Keseberg  (Wis.)  8BL 

Danfferaiu  PranfMS. 

See  "NegUgenGe.** 


BBAD  BOBIEa 

On  a  trial  under  McClain'a  Code.  1  5328,  It  is 
incumbent  on  defexidant  to  Aow  that  he  liad 
lawful  aathovi^  to  disinter  the  dead  body.— 
State  T.  Schadffer  (Iowa)  270.  ' 


HEATH  BY  WKOHOFUL  ACT. 

A  petition  in  an  action  under  Oomp.  8t  c. 
21,  for  death  by  wrongful  act,  is  defective, 
where  it  fails  to  show  that  the  person  for  whose 
tieneftt  the  action  is  tirought  baa  soatained  pe- 
cnniary  injury.— Orgalt  v.  Burlington  ft  M.  B, 
R.  Co.  (Neb.)  4Sa 

Deeedente. 

See  "BxecutocB  and  Admluisbraton.* 
Tranaactiona  with,  see  "Witneai»** 


See,  also,  "Fraudulent  Conveyances." 

Where  a  peraoa  poaaosaca  q>edal  knowledge  of 
a  subject  on  whidk  be  ezpresaea  an  t^idon.  a 
misrepreaentatloa,  whoe  dec^tlon  b  deugned 
and  injury  firfloWB,  wlU  aoimigt  tbe  actioD.— 
Hedin  v.  MlnneapoUa  Mediou  &  8nt|$enl  last. 
(Minn.)  158. 

A  finding  that  plafntiff  made  false  rmresenta- 
tiona  in  a  sale  on  which  defoidant  rdied,  UHragh, 
as  a  prudent  roan,  he  should  not  have  done  so. 
will  not  support  a  verdUC  for  defendant.— Fair 
T.  Peterson  iWia.)  863. 


DEDICATIOH'. 

Evidence  In  ejectment  for  a  pabUc  street  RrM 
sufficient  to  sustain  a  finding  uiat  a  dedication 
oi  the  street  was  made. — Villa ge  of  Benson  v. 
St  Panl,  U.  &  U.  By.  C(k  (Hiiuk>383. 


BEETD. 

See,  also,  *T^uduIent  Conveyances'*;  "Vendor 

and  Purdiaser." 
Of  assignment,  see  "Aarignment  far  Benefit  of 

Creditors." 
Tax  deed,  see  rTaxation." 

Where  the  description  is  too  vagne  for  identi- 
fication, tiie  deed  is  inoperative  and  void. — Mo- 
Roberts  v.  McArthur  (Minn.)  903. 

A  conveyance  according  to  a  plat  of  lots  alone 
a  river  on  which  was  constmeted  a  slab  dot-k 
hdd,  under  the  drcomstances  of  the  cane,  to 
indade  audi  dock— Sands  r.  Oarabv  (Midt) 
741. 

A  resMTation.  in  a  grant  of  fauid  for  a  eenn^ 
Eoad,  of  a  right  to  attach  a  fence  to  a  bridge  t» 
be  built  tboeon,  hM  to  indude  the  rigltt  to  a 
passagewaj  fw  stock  under  tba  brtdsa^- Ague 

V.  Seltalnger  (Iowa)  836. 

Ar^ments  of  a  daughter  to  a  mother  do  not 
constitute  unduo  influence  so  as  to  Inva&date  a 
deed  from  her  to  the  daughter.— Hammniid  t. 
Welton  (Mich.)  25. 

I>eftctive  StnetB. 

See  "Municipal  Corporatloos.** 
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BefLdenoy  Judgment. 

See  "Mortgage." 

I>ei]inrrer. 

See  "Pleading." 

Deposit. 
See  "Bank!  and  BanUng." 

BSiFOSITABIBS. 

A  bond  given  by  a  bank  selected  as  the  <leT»s- 
itHrv  of  coontr  fnnda  examtnod,  and  Md  to  be 
rnlid.  — Msnftovoc  County  v.  Truman  (Wis.) 
3U7. 

Under  Sanb.  &  B.  Ann.  St  I  603.  relating  to 
the  selection  of  a  depositaiy  for  county  funds, 
when  the  selection  ia  made  it  ia  not  for  cne  year 
only,  or  until  the  next  meeting  of  the  iKmnty 
1>oard,  unleH  it  ia  ao  mecined.  -Mudtowoc 
Countr  T.  Xmnuui  (Wis.)  807. 

DEPOSITION. 

Where  do  objection  ia  made  to  the  introduc- 
tion of  depMlti<mi.  a  motion  to  strike  them  from 
the  Tpoom  on  tlie  ground  tiiat  they  were  not 
snttlciently  Identified  waa  moperly  denied.— Hood 
T.  Chicago  &  N.  W.  By.  Oo.  (Iowa)  261. 

In  an  action  against  two  codefendants  a  dep- 
«Bition  taken  hemte  one  bad  been  made  a  party 
cannot  be  oaed  by  the  other's  attorney  in  hiK 
argument— Smith  r.  Milwaukee  Birildera*  * 
Tradera'  Bxchange  (Wis.)  1041. 

DESOBNT  Ain>  DISTBIBtmOir. 

See,  also.  ''Executors  and  Administrators." 
Inheritance  hy  heirs  of  alien,  see  "AUena." 

Liability  of  heirs  for  a  breach  of  covenant 
by  their  anceator.— Woods  t,  Bly  (S.  D.)  631, 

Statements  of  a  father  to  a  tUrd  person  as 
to  whether  certain  paymenta  for  his  aon  were 
adTeueements  are  admlaalUe.— Wait  t.  Beck 

<Iowa)  599. 

T'ndf^r  <'ode  1873,  |  34S9,  real  or  pMcmal 
property  givoL  as  an  adTaMODaent  ta  taken  as 
part  of  the  donee's  ahara  in  the  eatate.— West 
V.  Beck  (Iowa)  S99. 

Where  a  father  pnya  a  debt  of  hia  aon,  it 
will  be  presumed  to  be  an  advancement— West 
V.  Beck  (Iowa)  599. 

A  surviving  husband  is  not  obliged  to  take 
his  distributive  share  so  ns  to  include  the  home- 
stead, and  the  homestead  descends  to  the  heirs 
of  the  deceased  wife,  free  from  the  claims  of 
her  creditors.— In  re  Coulson's  Estate  (Iowa) 
766. 

Directing  Verdict, 

See  "Trial." 

Discounts. 

See  "Banks  and  Banking." 

TMiTTiingnl 

Of  action;  tee  "Practice  in  Civil  Gaaea." 

Itoolutlon. 

Of  attadimant  see  "AtUdiment" 
Of  firm,  aee  'TartnefaUp.'* 

DIVOBOB. 

A  divorce  for  cmelty  mill  be  granted  where 
«  conrse  of  til  treatment  WM  so  long  continiied 
T.64K.W.— 74 


as  to  have  hijurk>usly  affected  the  health  of 
plaintiff.— Marks  T.  Marks  (Minn.)  561. 

Evidence  in  an  action  for  divorce  considered, 
and  Mtt,  that  plaintiff  ia  entitled  to  a  decree  on 
the  ground  of  cmelty. — Cary  v.  Cary  (Mich.) 
510, 

The  fact  that  an  application  for  alimony  has 
been  partly  heard  by  one  judge  does  not  render 
Its  allowance  by  another  mvalid  on  motion  by 
Diaintiff  to  dismiss  the  suit— Glutton  v.  Glutton 
(Mich.)  744;  Same  v.  Donovan,  Id. 

Evidence  examined,  and  hdd  sufficient  to  en- 
title a  wife  to  temporary  aHmony  pending  an 
appeal.— Pollock  v.  FoUock  (3.  IX)  105. 

A  decree  allowing  i^lntlff  97.000  and  $200 
per  year  alimony,  held  excesBive.— McCbaanar  t. 

McChesney  (Wis.)  856. 

Plaintiff  in  divorce.  Is.  pot  entitled  to  have  his 
bill  dismissed  where  an  amlication  for  alimony 
la  pending.— Clntton  t.  (button  (MltA.)  744; 
Same  v.  Donovan,  Id. 

Documents. 

Aa  evldenee,  aee  "Evidence." 


See  "Animals." 


DOWER. 


Where  a  widow  ia  aaaigned  one-third  in  valne 
of  the  land,  exclusive  of  a  mortgage,  she  ia 
bound  to  pay  one-third  interest  on  me  mott- 
gage.— Hodges  t.  Phlnney  (Hkh.)  477. 

Where  a  wife  haa  a  life  estate  Id  land,  the 

fact  that  she  occupied  the  entire  tract,  and  did 
not  have  her  dower  set  apart  will  not  eatop 
her  heirs  from  claiming  her  dower  interest.- 
Hunter  v.  Hunter  (Iowa)  686. 

Where  a  will  devises  a  life  eatate  in  land  to 
a  wife,  but  not  in  lieu  of  dower,  the  wife  can 
take  tinder  the  will,  and  have  dower  aaaigned. — 
Hunter  v.  Hunter  (low^  656. 


DBATOAOiR 

Review  of  eitahUahment  procBedlngB,  ace  **Oer- 
tlorari." 

A  citation  in  proceedings  to  establish  a  drain 
examined,  and  hHti  sufficient  as  to  the  descrip- 
tion of  the  proposed  drain.— Wolpert  v.  New- 
comb  (Mich.)  326. 

One  properly  cited  In  proceedinim  to  estabUih 
a  drain  cannot  complain  of  defective  aervlce  of 
citationa  on  others,  who  have  aaaeoted  to  the 
proceedinga,— Wolpert  v.  Newcomb  (Mich.)  326. 

The  citation  in  proceedinga  to  establish  a 
drain  need  not  be  under  the  seal  of  the  court, 
nor  in  the  name  of  the  pe<^e.— Wolpert  v.  New- 
comb  (Mich.)  326. 

Where  a  citation  in  proceedings  to  establlah  a 
drain  may  be  served  by  any  competent  person, 
no  mciat  aupoiutment  is  nquired^Woqiert  t. 
Newoomb  (Mkh.)  326. 

Petition  to  drain  commissioners  to  clean  a 
drain  held  sufficicot  under  Pub.  Acts  1888.  No. 
203.— Dennison  v.  Allen  (Mich.)  38. 

Under  act  1885,  No.  227,  drainage  taxea,  when 
reaasesaed,  follow  the  course  of  other  taxea  as 
to  manner  of  collection,  if  neceesary.  by  sale 
for  nonpayment— Bump  v.  Jepaon  (Midi.)  800. 

The  township  clerk  and  supervisor  canno* 
refuse  to  perform  their  dntleii  under  Uow. 
Ann.  8t  I  1740,  on  the  ground  that  in  their 
ontnion,  the  aaaeasments  would  be  invalid.— 
Lftuhadi  V.  O'Meara  (Mich.)  866. 
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IMDBX. 


Due  FroeeM  of  Law. 

See  "Constitutional  Lav." 

DUHBSS. 

Evidence  in  an  action  to  set  aside  a  mort- 
ga^e  made  by  a  wife  to  secupe  repayment  of 
money  embextl«d  by  her  husband,  on  the 
xroand  of  dnresa.  ArM  sufficient  to  snm^ort  a  de- 
ci«e  for  plaintiff.— Benedict  t.  Roome  (Mich.) 
19S. 

The  defense  of  duress  for  notice  given  In  con- 
nidcratiou  of  the  surrendpr  of  certain  foiled 
notes  ciinnot  be  mflintaiiied  without  a  return 
of  the  forged  notea.— City  Kat  Bank  t.  Kub- 
worm  (Wla.)  &43. 

Dying  DectarationB. 

See  "Homicide." 

^QASEMENTS. 

AVhere  an  nbuttinji;  owner  conveys  all  bis  in- 
terest in  a  street,  a  aubaeqnent  grantee  of  the 
abutting  lota  has  no  interest  in  the  street  as 
Auainat  ttie  first  grantee.— C<HnBtock  v.  Sharp 
(Mich.)  22. 

lyeotion. 

Of  passenger,  see  "Carriers." 


EJECTUBNT. 

ComplaiDt  in  ejectment  for  a  publtr  street 
examined,  and  htld  insufficient  for  failure  to 
allege  dedication.  —  Villafte  of  Benson  v.  St 
PauT,  M.  &  M.  By.  Co.  (Minn.)  m 

Procecdinjrs  under  How.  Ann.  St.  S  5f>!)0  et 
Beq.,  for  the  determination  of  heirn.  aro  admis- 
sible in  evidence  to  prove  title  in  an  action  of 
ejectment.- Miller  v.  DarU  (Mich.)  33S. 

SUeotiozu 

Motion  to  comjtel,  see  "Plendinc." 

ELECTION  OF  BBMEDIES. 

One  induced  to  aell  land  t^^  fraud,  and  re- 
ceiving the  contract  price,  cannot  waive  the 
tort,  and  recover  in  assumpsit  its  proper  value. 
— Bedler  v.  Puller  (Mien.)  331. 

Where  an  ajtcnt  converts  the  property  of  his 
prindpal,  the  latter  may  waive  the  tort  and  re- 
cover in  assumpsit  —  Anderson  r.  First  Nat 
Bank  of  Grand  Forks  (N.  D.)  114. 

A  partial  recovery  in  replevin  of  property 
sold  to  an  insolvent  on  a  conditional  contract 
does  not  liar  an  action  against  the  asslfrnee  for 
the  balance.— Bent  t.  Barnes  (Wis.)  428. 

BLBOnONS  AND  VOTBBS. 

Ballots  and  TOtlnK. 

Distinguishing  marka  fraudulently  placed  on 
ballots  after  they  are  deposited  does  not  render 
them  void.  —  Attwney  Oraeral  T.  Howcroft 
(Mich.)  9M. 

Act  March  14.  1885,  prohibiting  printing  on 
the  MllotB  of  the  name  of  a  candidate  receiv- 
ing the  nomination  of  two  or  more  parties  in 
more  than  one  column,  is  constitutional.— Todd 
V.  Board  of  Election  Oom'ta  of  Kalamazoo,  Cal- 
houn. Branch,  Hillsdale  and  Baton  Counties 
(Mich.)  408. 

Conteptant  may  show  that  the  ballots  were 
not  aa  they  were  voted  or  counted,  without  any 
allegation  of  alteration  of  the  ballots.— Fergnson 
V.  Ueniy  (Iowa)  21Ki. 


Whether  ballots,  when  offered  on  a  coutest. 
were  as  thejr  were  voted  and  counted  by  the 
Judges,  is  for  the  jurj.— Ferguson  t.  Henrr 
(Iowa)  292. 

When  an  elector  writes  Us  own  name  ou  his 

lutllot  it  will  not  be  counted.— Yallier  v.  Bralf 

ke  (S.  D.)  180. 

Where  a  name  which  appears  in  print  on  s 
ballot  is  written  beneatli  the  erased  name  of  an 
opposing  candidate,  the  ballot  most  hp  counted 
aa  a  vote  for  neither,  under  Laws  ISlKt.  r.  8i<. 
i  1.— Parmler  r.  Healy  (8.  D.)  186. 

Where  the  elector  makes  a  cross  in  the 
cle  at  the  head  of  a  party  ticket,  and  erasi-< 
no  name  thereon,  the  entire  party  ticket  shonlil 
be  counted,  though  a  cross  is  made  i^posite 
the  name  of  a  candidate  on  another  Ucket— 
Valller  t.  Brakke  (8.  D.)  180. 

AVhen  an  elector  does  not  make  a  crows  in 
the  circle  at  the  head  of  any  party  ticket,  he 
may  indicate  the  candidate  for  wlufui  he  de- 
sires to  vote  by  placing  a  cross  at  the  left  of 
the  candidate's  name  on  any  ticket  without 
erasing  any  names.— Vallier  t.  Brakke  (S,  l>.t 

isa 

The  erasure  of  a  name  on  a  partv  ticket 
marked  with  a  cross  in  the  circle  at  the  beiwl 
I  thereof,  and  the  writing  thereunder  of  the  nnmp 
'  of  a  candidate  for  the  same  office  on  anotht^r 
ticket  do  not  authorise  the  counting  of  (be 
name  so  written. — Vallier  v,  Brakke  (S,  D.> 
180. 

A  straight  diagonal  line  at  the  left  of  tbt- 
name  of  a  cnndidnte  does  not  constitute  a  tTti*-*. 
and  should  t>e  disregarded.— Vallier  t.  Bmkkf 
(S.  D.)  18a 

A  cross  at  the  right  of  a  candidate'*  nan)<> 
is  a  nullity,  as  the  law  requires  audi  cios»  t<> 
be  placed  at  the  left  of  the  namtf.— TalHer  v. 

Brakke  (S.  D.)  180. 

A  cross  at  the  head  of  a  party  ticket.  I>iit 
not  within  the  circle,  is  a  nullity. — Vallier  v, 
Brakke  (S.  D.)  180. 

t'nder  Pnb.  Acts  1803,  No.  202.  retathi^  to 
electionfi,  ballots  having  a  name  erased  iin<liY 
the  pnrtj-  ticket  and  the  name  of  an  oppoKim: 
candidato  marked  by  a  cross,  should  be  ronnt>M. 
—Attorney  tienetal  t.  Glaaer  (Mich.)  828. 

Comteat. 

A  statement  of  Intention  to  cwteat  the  ean- 
TBSS  must  be  filed  within  20  dfl^  after  the  mi* 
vass  toy  the  board  at  supervisors. — Perguiton  v. 
Henry  (Iowa)  292, 

The  statement  of  contest  under  Code.  I  6(*T. 
in  the  case  of  an  election  to  a  county  office,  mii^ 
be  filed  20  days  after  the  canvass  by  the  snper- 
risors.— Clark  v.  Tracy  flowa)  2!K>. 

Where  it  la  claimed  that  a  certain  peMw 
who  voted  at  an  election  was  not  a  qoalitii'd 
elector,  be  may  l>e  asked  on  direct  examinnti'in 
for  whom  he  voted.— Vallier  v.  Brakke  (S.  D-» 
180l 


The  conversion  by  an  agmt  of  his  princi- 
pal's property  Is  not  emheudement  In  the  ab- 
sence of  a  felonious  intent.— HamlltMl  T.  State 
(Neb.)  965. 

To  constitute  embesslement  under  Cr.  Code. 
I  121,  it  is  necessary  that  the  thing.embeoM 
should  have  come  into  possession  of  defend- 
ant under  bis  employment— McAleer  T.  State 
(Neb.)  308. 

Under  Cr,  Code,  |  121,  the  exception  sx  to 
persons  within  the  act  relating  to  appreutitv* 
and  those  under  18,  does  not  apply  to  offiivrs 

■  or  employes  of  incorporated  companies.— Me- 

I  Ateer  v.  State  (Neb,)  35& 

The  corporate  diaracter  of  the  empluy«  when 
'  embeaslcment  from  a  corporation  is  cbar^ 
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under  Gr.  Code,  1  121.  ia  an  eBsenUal  element. 
— McAIcer  t.  State  (Neb.)  36& 

A  secretins  with  Intent  to  conTcrt  to  one's 
own  nae  Is  iniiufnctent  tor  convictioD,  nnder 
an  Infonnatlon  charfcintr  pmbezxlement. — Mc- 
Aleer  t.  State  (Neb.)  3r>8. 

The  appR^rintian  to  his  own  use  by  a  bank 
officer  of  fnnds  of  the  bunk,  is  embestKlemeiit 
tbonjch  the  fnnds  were  taken  as  tt  loan  to  him- 
•elf  bj  such  ofGw.—State  Kortgaard  (Minn.) 
SI. 

A  sheriff  inar  be  convicted  of  cuihf»uloment, 
u^er  Cr.  Code,  |  121.— Conley  v.  State  (Xeb.) 

Comp.  Laws,  K  6790.  G799,  relating  to  eui- 
t>ozzlemcnt,  do  not  apply  to  a  state  trcnuurer 
who  untawfullT  appropriates  such  funds  to  his' 
own  nse.— State  t.  Taylor  (S.  D.)  .TiS. 

The  fact  that  defendant  intended  to  restore 
the  property  embezzled  in  no  defense  if  it  has 
not  been  restored  before  the  information  is  fil- 
ed.—State  V.  Serenson  (S.  D.)  130. 

Thouffb  a  foreign  corporation  ia  prohibited 
from  doing  bnsiness  witnoot  compliance  with 
certain  prorislons,  an  agent  who  receives  mon- 
ey for  such  a  corporation,  paid  on  an  unen- 
forceable contract,  may  be  convicted  of  embea- 
slement— People  v.  Hawkins  (Uldi.)  736. 

Imdlotment. 

Sufficiency  of  an  indictment  for  embezzle- 
ment to  show  the  venue  of  the  offense.— State 
V.  Taylor  (S.  D.)  648. 

An  Indictment  for  emheuslement  which  char- 
ges a  ainde  offense,  snbstaQtially  in  the  lan- 
guage of  Gomp,  Laws.  I  flUUS,  subd.  1,  is  suf- 
ficient—State V,  Taylor  (S.  D.)  548. 

In  au  information  against  a  sheriff  for  em- 
beKzlemeut  of  moneys  collected,  it  was  unnec- 
essary to  allef^e  to  whom  the  money  should 
hare  been  paid.— Conley  v.  State  (iNeb.)  708. 

An  Information  charging  eml>exz1ement  be- 
tween July  Ist  and  December  1st  of  a  c^aln 
year  is  sufficient  as  to  time.~Feoi)le  t.  Haw- 
kins (Midi.)  Wa. 

Evidence  of  previous  acts  of  embuixlemeat  Is 
admissible.— People  v.  Hawkins  (Mich.)  730. 

On  a  trial  for  emt>exslement  evidence  is  admis- 
sible of  an  act  of  embezzlement  committeJ  on 
the  date  alleged,  and  also  of  any  other  embez- 
xlemcnt  committed  within  six  months  thpre- 
after.— State  v.  Kortgaard  (Minn.)  01. 

Gen.  St.  18&4.  I  7282.  relating  to  ^e  indict- 
ment for  embezislement  of  money  by  an  em- 
ploy4,  and  evidence  necexMiry  to  snatain  such 
mdlctraent,  applies  to  bank  officers  charged 
wifh  embezzlement  or  Htatutoiy  larceny. — State 
V.  Kortgaard  (Minn.)  51. 

Evidence  tn  a  i»osecntion  for  emiiezslement 
htid  insufficient  to  support  a  conviction.— Ham- 
ilton V.  State  (Neb.)  965. 

AdmisHioiliiy  in  evidence  of  the  public  rec- 
ord of  an  acknowledged  instrument  on  proof 
that  the  oriinual  is  beyond  the  jurisdiction  of 
the  court.— State  v.  Serenson  (S.  D.)  130. 

Instrnotlons. 

Where  the  undisputed  facts  warrant,  the 
court  may  charge  that  they  amount  to  embez- 
zlement if  the  Jury  find  an  intent.— Pecmle  t 
Hawkins  (Mich.)  736. 


EMINENT  DOMAIN. 

The  use  of  water  for  inigation  under  the 
Rayner  irrigating  law  Ik  a  pnblic  nse.— Pax- 
fon  &  Henh^  brigating  Canal  &  Land  Co. 
V.  Farmers'  ft  Blerchanta*  Irrigation  &  Laud 
Co.  (Neb.)  348. 


The  legislature  can  determine  when  the  pub- 


tion  &  Land  CoT  (Neb.T343.  " 

Irrigating  companies,  under  the  Rayner  irri- 
gHtiiig  law.  can  acquire  the  right  of  way  for 
necessary  canals,  reservoirs,  etc  — Paxton  & 
HenUey  Irrigating  Canal  &  Land  Go.  v.  Far- 
mers' &  Merclianto'  IrriKatiou  ft  Land  Co. 
(Neb.)  343. 

A  purchaser  of  property  abutting  on  a  street 
occupied  by  railroad  tracks  without  condemna- 
tion can  maintain  au  action  for  damages  re- 
sulting to  property  on  an  aasigniuent  of  bis 
vendors  right  of  action.— Frey  v.  Dnluth,  8.  S. 
&  A.  Ry.  Co.  (Wis.)  1038. 

Au  abutting  owner,  by  permitting  a  railroad 
company  to  enter  on  a  street  and  occupy  it  for 
railroad  purpoaes  without  objection,  waives 
every  right  except  that  to  have  his  damages 
assessed  nnder  the  statute.— Frey  v.  Dnluth. 
S.  S.  &  A.  Ry.  Co.  (Wis.)  103a 

Under  How.  Ana.  St.  g  3338,  it  is  proper  for 
commissioners  in  condemnation  proceedings  to 
award  the  damages  in  gross,  to  be  apportioned 
by  the  court  when  unable  to  appoitma  them 
themselves.— Cincinnati.  S.  &  M.  R.  Ca  v.  Bay 
City  &  B.  C.  R.  Co.  (Mich.)  471.  ^ 

Sufficiency  of  petition  in  condemnation  pro- 
ceedings to  show  that  petitioner  made  a  bona 
fide  effort  to  obtain  the  property  by  purchase. 
— Cmannati,  8.  ft  M.  R.  Co.  v.  Bay  City  & 
B.  C.  R.  Co.  (Mich.)  471.  ^ 

Sufficiency  of  description  of  the  premises  In  a 
petition  for  condemnation  of  a  railroad  right  of 
*  ^-      Co.  v.  Bay  City 
ft  B.  C.  R.  Co.  (Mich.)  471. 

A  rnilrond  company  is  entitled  to  daiiinireH 
for  the  crossing  of  its  tracks  hv  a  street,  the 
eost  of  en-ctiug  Jtates,  or  the  emido)-ment  of 
flagmen.-^_ity  of  (Srand  Rapids  v.  Bennett 
(Mich.)  585. 

A  railroad  company  cannot  claim,  as  dam- 
ages for  crossing  its  tracks  by  a  street,  the 
full  value  of  the  parcel  of  land  crossed.— City 
of  Grand  Rapids  v.  Bennett  (Mich.)  585. 

In  condemnation  fvoceedings,  the  jury  can- 
not  b<-  rroiiired  to  ttemixe  the  damages.— City 
of  Grand  Rapids  v.  Bennett  (Mich.)  58S. 

Equitable  Mortgage. 

See  "Mortgages." 

EQUITY. 

See,  also.  "Creditors'  Bill":  "Fraudulent  Con- 
veyances"; "Injunction";  "Mortgnges":  "Part- 
nership"; "Iteceivers";  "Spedfic  Perftnm- 
ance" ;  "Trusts." 

A  creditor  may  enforce  In  e<iutty  his  right 
to  security  given  by  a  principal,  debtor  to  idem- 
ntfy  his  surety,  withont  first  exhausting  his 
remedy  at  law,  or  reducing  his  debt  to  a  judg- 
ment.—Union  Nat  Bank  r.  Rasch  (Mich.)  83tt. 

Where  a  mortgage  was  canceled  by  mistake, 
equity  will  restore  the  same,  where  the  rights 
of  innocent  parties  are  not  prejudiced  thereby. 
—Upton  V.  Hugos  (S.  D.)  523. 

RefoTmativn  of  contraets. 

A  contract  will  not  I>e  reformed  whew  noth- 
ing was  omitted  throngh  fraud  or  mistake.— 
Bn>Ja  V.  Pryne  (Iowa)  608. 

Where  defendant,  in  an  action  on  a  due  bill, 
attked  to  have  the  instrument  reformed,  so  as 
to  Hhiiw  that  he  w.is  to  pay  it  only  in  case  he 
had  the  amount  thereof  in  his  hands  after  he 
procured  a  certain  loan  for  plaintiff,  alleging 
that  the  loan  was  not  procured,  hdd  not  to  in- 
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rolve  a  questioD  in  equitr  entitling  defendaat 
to  hari>  the  case  traoBferred  to  the  eqnit; 
docket.— Smith  V.  Griswold  (Iowa)  ffiM. 

Pleading. 

A  complaint  ngalnst  an  Insurance  company 
and  the  siwiKnee  of  nnotiier  iDBurance  compii- 
ny,  that  reiuiured  the  rislra  of  the  former,  to 
flnbject  the  boiid  filed  hy  the  first  company  to 
payment  of  claims  ariiiinK  under  a  reinsurance 
fwliey,  kttd  to  Improperly  join  differeut  causes 
of  action.— Hughes  t.  Hunner  (Wis.)  887. 

An  objecUon  that  a  Mil  la  multifarious  ahoitld 
be    raised    by  demurrer.— Miuer   t.  WHson 

(Mich.)  874. 

If  the  facta  alleged  in  the  cross  bill  ore  put 
In  issue  by  the  ailegntions  of  the  petition,  fail- 
ure to  reply  does  not  constitute  an  admission 
«f  the  allegation  of  the  cross  bill. — Medland  t. 
Wnlk(>r  down)  707. 

PsrtlM. 

A  bill  to  subject  land  to  n  legacy,  mverriug 

that  defendant  had  aomimed  other  legacies, 
need  sot  make  the  other  legatees  parties. — 
Chase  v.  Warner  (Mich.)  730. 

Under  Gode,  I  2549,  one  or  more  policy  hold- 
ers of  a  mutual  company  may  maintain  an  ac- 
tion iu  behalf  of  iilaintifc  and  all  others  simiiar- 
ly  iutereati'd  against  the  company,  its  assignee 
for  creditors,  and  others  concerned,  to  set  aside 
the  assignment,  to  declare  not  collectible  cer- 
tain written  obligutiouH,  etc.— Corey  v.  Sherman 
aowa)  828. 

Decree. 

A  personal  judgment  cannot  be  allowed  nn- 
der  the  general  prayer  for  equitable  relief. — 
Reea  t.  Shepherdson  (Iowa)  286. 

Where  the  circuit  conrt  enbraitted  questioas 
of  fact  to  a  jury,  and  the  decree  thereon  recites 
that  the  answers  of  the  jury  have  been  "duly 
conridcred,"  it  will  be  presumed  that  the  decree 
was  bosed  ou  sodi  findlugR.- Eof^e  t.  Xorks 
(S.  D.)  132. 

Answers  to  special  interrogatories  by  a  jury 
In  a  court  uf  equity,  in  conflict  with  undisputed 
evidpuce.  ahonld  be  disregarded.^— Uptun  t.  Hu- 
gos (S.  D.)  C23. 

Error. 

Assignment  of,  see  "Appeal." 


BBBOB,  WRIT  OF. 

See,  also,  "Appeal";  '•Certiorari";  "New  Trial." 

A  judgment  imposing  a  fine  for  contempt  of 
court  under  Laws  IftOO^  c.  110.  {  IS,  may  be 
reviewed  on  writ  of  error. — State  t.  MarkusoD 
<N.  D.)  934. 

ItetatML 

See  "Deed";  "Homestead":  "WiUs." 
SSTOFPHLk 

A  mortgagor  is  estopped  to  deny  ownershiii 
of  the  chattel, — Myers  v.  Snyder  (Iowa)  771. 

An  objection  that  the  joinder  of  claims  due 
sereral  la  a  note  payable  to  one  was  fraudulent 
as  to  creditors  cunnot  be  raised  by  a  P<i^  to 
the  agreement.— Sommers  T.  Hamburger  (Wis.) 
880. 

Estoppel  of  plaintiff  to  deny  atatementa  in 
complaint.  ^Wlesinger  t.  First  "Sat.  Bank 
(Mich.)  59. 

Fa<'tfl  constituting  an  estoppel  in  pals  nnist 
be  plead  e«l.—Scroggm  t.  Johnston  (Neb.)  230. 

Where  a  county  has  collected  the  dog  tax, 
which  by  statute  belongs  to  the  towns  ther^, 
it  cannot  raise  the  questk>n  of  th«  oonsUtntiun- 


ality  of  the  statute  to  escnjie  payment  to  tb» 

towns.— Liberty  'Vp.  v.  Hutchinson  Couaty  (S. 
D.)  1117. 

Where  a  vendor  knew  that  ilie  vendee  relieil 
on  bis  repreaeutationa  as  to  the  quality  of  thr 
property  sold,  he  is  estopped  from  assettinc 

that  such  representations  were  not  warranties. 
— Erakine  v,  Swanson  (Neli.>  216. 

Vendor  who  points  out  boundaries  of  int  ia 
plat  on  whtch  purchaser  erects  buUdiujc  en- 
croaching on  adjoining  lot  of  vendor  la  t%- 
'  topped  to  deuy  such  boundaries.— Boss  v.  Per- 
ree  (Iowa)  OSi. 

A  delay  of  14  months  does  not  estop  on  illit- 
erate person  from  recovering  a  payment  in- 
dorsed on  a  certificate  of  deposit,  as  haviiii; 
4M>en  paid  to  an  unaothoriaed  peraon.- Ueviur 
V.  Bunk  of  Baidwia  (Wis.)  689. 

A  party  who  obtains  a  change  of  venue  froin 
a  justice  cannot  afterwards  object  that  the 
cause  was  improperiy  transferred. — Oltmin  v, 
Yost  (Minn.)  504. 

An  owner  of  land,  who  states  to  an  intond- 
ing  imrcnaser  of  a  judgment  that  it  la  a  liea 
on  such  land,  is  estopped  from  assertinc  against' 
him  that  It  Ls  not  a  lien.— Viergntz  v.  Aultman, 
Wner  ft  Co.  (XeU)  6931 

Where  property  la  attached  without  service  of 
written  notice,  plaintiff  is  eston>ed  to  a»stTt 
that  the  levy  was  invalid  for  want  of  audi  do- 
tlce.— Hamilton  t.  Hartinger  (Iowa)  082. 


JBVJUIBNGB. 

See,  also,  •TSepositioD":  "Witness.* 

Burden  of  proof  to  show  adverse  possession,  see 

"Adverse  Possession." 
In  action  for  wrongfnl  attachment,  see  "At- 
lacluneat." 

 on  policy,  see  "Insurance." 

In  oinunal  causes,  see  "Assault  and  Battery"; 
"Burglary";  "Oriminal  Law";  "Embeuk- 
— •'Homicide":  "larceny*;  'MallaoiB 


-Itaiw" 


'Insurance." 


ment' 

Mischief ;    "Obstructing  Justice" 
"Seduction." 
In  particular  actions,  see  "Ass>iMii«si(":  ■■!> 
pleviB." 

Newly  discovered  as  ground  for  new  ttial,  sae 

"New  Trial" 
Objections  to,  see  "Trial." 
Of  negligence,  see  "Negligence." 
Proof  of  loss  under  polity,  see  "1 
Reception  of,  see  "TOat ' 
'  Transmpt  of.  see  "AppeaL" 
Weight  and  snfflctency  o^  ses  "AppaaL** 

The  courts  of  Nebraska  take  judicial  notice 
that  the  Republican  river  Is  not  navigable- 
Clark  r.  Cambridge  ft  A.  Irr.  &  Imp.  Co. 
(Neb.)  239. 

A  dklld  who  was  sick  with  c(MiaaiBpti<»  wben 
last  heard  from,      years  prior  to  Um  death  of 

hia  father,  will  be  presumed  to  have  died  befim 

bis  father.— Leach      Eiall  (Iowa)  T90. 

Presumptions  as  to  the  validltyof  a  secooJ 
marriage.— Leach  t.  llsll  (Iowa)  i9U. 

Code,  1  2790,  relating  to  tbe  pnsnmpHon  of 
the  genuineness  of  written  instruments.  •)o«s 
not  appij  to  an  issue  as  to  whether  an  iiixtni- 
ment  was  in  fact  a  limitation  of  the  lAWi-rt 
of  an  agenL— Sawiu  t.  Union  BIdg.  ft  i^ir- 
Ass'n  (Iowa)  401. 

The  burden  of  showing  that  plaintiff's  rUiu 
against  defeudaut  town  for  perstnial  injuries 
has  been  allowed  is  on  defendant.~Althou!ie  r. 
Town  of  Jamestown  (Wis.)  423. 

Best  and  sooMdarjr. 

Sulficiency  of  showing  of  loss  of  letter  after 
its  receipt  to  admit  seooodair  ovidaBcak- Bart 
T.  Long  (Mich.)  00. 
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SnIBcIcncy  of  fouadntlon  for  tecondsiT 
dcitcc  of  plaintiff's  Authority  to  act  as  sreeldent 
and  general  manager  of  defendant  coiporation. 
— Rosemond  t.  Xorthwestern  Antogrniiiiic  Rec- 
ister  Co.  (Minn.)  923. 

Deelmratlwna  amd  AdnlMloaii. 

Adnissiou  of  testimony  of  a  witDeiis  na  to 
wliat  (lefviitlant  told  him  that  defendaut  tiaid 
to  bis  wife,  and  she  said  to  wituesa.  in  not  an 
admission  uf  the  wife's  statement,  but  of  de- 
fendant's.—State  V.  Mecam  (Iowa)  28<». 

AdmisaibiUt7,  en  issue  as  to  plaintiff's  agrec- 
mvQt  to  pay  defendant  for  the  supjiort  or  a 
child,  of  statements  Iqr  plaintiff  as  to  his  wish 
to  adopt  the  child,  and  as  to  apprenticeship  pa- 
IK^rs  made  to  plnintifTs  wife  for  the  dtlld.— Bart 
V.  r>onK  (Midi.)  (iO. 

The  declarations  or  admiasions  of  one  con- 
fti>iratoi  are  not  admissible  against  another,  un- 
less made  in  fiirthernnce  of  a  common  design, 
Ko  lis  to  be  a  part  of  the  res  gests. — Xicolay  t. 
Mflllery  (Minn.)  108. 

O^alon  orideso*. 

A  medical  expert  cannot  give  in  evidence  an 
opinion  nit  to  tlic  cause  of  certain  iojurieB. 
biiM'd  iu  itart  «o  couversations  with  s  third 
iMTMiB.— Miller  v.  St.  Paul  City  B.  Co.  (Mlnu.) 
.»>*)4. 

As  to  whether  defendant's  ncgligcuce  canited 
the  bnrniug  of  a  creamery  leased  by  him,  tes- 
timony of  BU  exjiert  that  the  creamery  was  c<m- 
ducted  as  an  ordinarily  prudent  man  wonld 
conduct  a  crenoiery  is  InadmisHiblc— Dner  t. 
Allen  (Iowa)  682. 

A  witueas  who  testifies  that  be  knows  very 
HPiirly  what  soda-water  fountains  are  worth,  is 
eompetcnt  to  testify  as  to  the  TRlne  of  a  fonn- 
tu in.— Johnston  v.  Farmers'  Fire  Ins.  Co.  of 
Yurie  (Mich.)  5. 

Soonaients. 

An  ordinance  fixing  water  mtptt  in  an  action 
to  recoTer  for  water  fiimishMl  i»  prima  facie 
a  seliedule  of  reaiMHiiible  rat**.— rit.r  of  Des 
Mniiies  Des  Moinos  Wuterwurks  Co.  (Iowa) 
'^4>:  Des  Moines  WatersvorliH  Co.  t.  City  of 
Des  Moines.  Id. 

A  letter  frnm  a  witness  for  pliiintifF  was  prop- 
erly ex<-hideil  when  offere<l  only  to  show  the 
aniniuii  of  the  witness.  Ihix  having  already  ap- 
p<iired.-Burt  V.  haag  <Uicb.)  60. 

A  letter  in  which  decenHcd  promised  "to 
give"  claimant  a  home  and  u  sniii  of  money 
is  not  competent  to  nhow  that  he  hiul  made 
her  a  preaeut  of  a  like  sum  11  yeiim  before.- 
Frank  v.  Morley's  Estate  (Mich.)  077. 

AaapsHor's  books  are  not  competent  eTidence 
to  iirorc  title  to  the  proiwrty  assessed.— Uccht 
T.  Kherke  (Iowa)  ODOi 

Wliere.  in  replevin  against  a  sheriff  by  a 
pun-liHner  Iwfore  levy  of  attachment,  the  orig- 
iiuil  owner  is  plaintitTa  witness  to  show  the 
bona  fidea  of  the  sale,  evidence  given  by  him 
on  a  prerioiiB  examination  as  to  the  property 
is  admissible.— Klotz  v.  James  (Iowa)  648. 

Certain  articles  of  a  proposed  corporation,  and 
the  records  of  the  procee(IingB  of  the  boat^  of 
directors,  held  to  be  admissible  in  evidence  in 
an  action  against  a  promoter  of  tlie  corporn- 
tion.— Roberta  Mannfg  Co.  r.  SehUck  (Minn.) 
KM;  Same  t.  Wriglit  (Mian.)  827. 

Pavol  evMemm. 

Parol  evidence  is  Inadmlnlhle  to  alter  the 
terms  of  a  wiltten  instrnment.— Northern 
Trnst  Co.  v.  Biltgeu  (Mtnn.)  00». 

AVhere  defendant  ordered  "two  sqaare  feet- 
insr  Bchafts.  4  ten  hoe  drills,"  It  was  proper 
to  permit  him  to  ohow  that  he  intended  to  or- 
dor  two  lAafts  for  tni  hoc  drilli.— Stoddard 
Manurg  Co.  T.  UUler  (Micb.)  04&, 


A  representation  by  which  a  party  whh  in- 
duced to  sign  an  order  of  purchase  of  property 
may  be  shown  by  parol.  —  Bryant  v.  Thcsing 
(Neb.)  067. 

Parol  evidence  Is  admissible  to  show  that  a 

written  order  for  goods  was  taken  posBcssioQ 
of  by  the  soliciting  agent  on  conditions  that 
have  never  been  complied  with,— Manufacturers* 
Furnishing  Go.  v.  Kremer  (S.  D.)  5'J8. 

Parol  evidence  ia  admissible  to  show  that  a 
note  was  executed  on  condition  that  it  should 
not  be  deemed  as  delivered  until  also  executed 
liv  snother  person  as  coninker.  —  MoCormick" 
HarveBting  Mach.  Co.  v.  Faulkner  (S.  D.)  1(J3. 

Where  the  language  of  a  written  contract  ap- 
piles  equally  well  to  more  than  one  object,  pa- 
rol eTidence  U  admiasibte.—Pfpifer  v.  Natloaal 
Live-Stock  Ins.  Co.  (Minn.)  1018. 

Parol  evidence  is  Inadmissihle  to  vary  the 
i  terms  of  a  written  lease.  —  >iinman  v.  Suhr 
(Wis.)  1035. 

Parol  evidence  held  inadmissilile  to  vary  the 
terms  of  a  written  order  for  purchase  of  per- 
sonalty.—-Tohn  Hutchinson  Manuf'g  Co.  v.  Pinch 
(Mi(*5  720. 

Parol  evidence  hrid  admissible  to  show  an 
agreement  of  purchase  of  certain  nersonulty. — 
Johu  Hntchloson  Mnnnrg  Co.  v.  Pinch  (3tlic)i.> 
72». 

.Welfclit  an4  swflolMioy. 

Evidence  examined  and  hfUt  suffielent  to  sns- 
tain  a  findiag  that  defendant  received  the  prop- 
erty bargained  ft>r.— Itaffel  r.  Epworth  (Mich.) 
1052. 

EXCEPTIONS.  BHiL  OF, 

The  ofiicial  repivt  of  evidence  certified  by  the 
judge  oonadtutes  a  bill  of  exceptioDS.  and  no 
notice  is  requUtxl  to  parties  before  certifying 
the  same.— Hood  v.  Chicago  &  N.  W.  Ry.  Co. 
(Iowa)  201. 

The  court  ma,v  require  appellant  to  fnrnish 
the  opposite  party  with  n  copy  of  the  stenog- 
raphers notes,  in  onler  to  prepare  ameudmenta 
to  the  bill  of  exceptions.  —  Gillies  t.  Adsit 
(Micb.)  733. 

Propriety  of  granting  a  bill  of  exceptions  to 
review  an  order  apnointiiig  a  rewivei"  in  a  fore- 
elnsiire  suit  pending  the  action. — State  v.  Eean 
(Minn.)  813. 

M'hcrcA  bill  of  exceptions  liad  been  qua8bed.it 
cannot  be  examiiufl  for  any  purpose.— Coowar 
r.  Grimes  (Xeb.)  U71. 

Where  the  court  allowed  60  days  after  the 
adjournment  of  the  term  in  which  to  pri'sent  a 
bill  of  exeeptioDS,  a  delay  of  two  yean  prevents 
toe  preoentatlen  of  sacfa  bin.— (Conway  t.  Grimes 
(Neb.)  971. 

BZEOUTXOSr. 

See,  also,  "Attachment";  "Exemptions";  "Gar^ 
DUlunmt." 

An  appeal  does  not  recall  the  exeention,  nor 
release  the  lev  thereof,  but  the  snpreine  court 
cj»n  do  flo.— Tilley  v.  Wnshbura  (Wis.)  312. 

The  life  of  an  execution  from  a  court  of  rec- 
ord ifi.  under  C<mtp.  t^t.  18U3,  i  ClOl.  60  days, 
whether  it  be  an  original  or  alias  writ.— Burkel 
v.  CUrk  (Neb.)  1113. 

Since  land  ordered  to  be  sold  by  a  decree  in 
equity  has  by  such  decree  already  been  appro- 

1>riated,  oo  actual  levy  thereon  need  be  made 
)y  an  officer  lioldiug  an  execution  by  which  be- 
is  commanded  to  sell  such  land.  — Burket  t. 
Clark  (Neb.)  1113. 

Where  land  ia  convened  as  aeenrlty  for  mm. 
agreement  to  aupport  ua  sroutea  dtuing  life^ 
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the  levy  of  nn  execution  acralnst  tiie  grantee  on 
mcb  Innd  will  be  enjoined.— Kherke  t.  Uecht 

TTntlor  Gen.  St.  i  5447.  an  execution  on 

a  money  jiidgment  after  the  death  of  the  debtor 
can  be  levied  only  ou  real  propert>'  on  which  a 
lien  was  acquired  before  such  death. — B;rneii  v. 
Sexton  (Minn.)  155. 

The  recording  of  a  levy  was  not  constrnctlTe 
notice  to  a  Teudee  of  the  owner  of  the  land  so 
a»  to  ri'nder  payments  by  the  vendee  to  the  as- 
aie:nee  of  the  vendor  invalid  aa  asainst  the  exe- 
cution creditor.— Oorer  t.  Smaller  (Mich.)  IS. 

Sale. 

Under  Code,  (  3100.  an  appraisement  before 
sale  cannot  be  waived.— Minneapolis  Threshing 
Machine  Co.  t.  Beck  (Iowa)  637. 

Objections  to  an  appraiaement  must  be  made 
and  filed  in  the  case  with  a  motion  to  vacate  ' 
the  appraiacment  before  sale.- Burket  T.  Giark 
<Ncb.)  1113. 

An  officer  la  required  to  make  bat  one  ap- 
praisement of  land  nntil  it  has  been  twice  ad- 
vertised and  twice  offered  for  sale,  whether 
under  an  original  or  alias  writ.  —  BuAet  v. 
Clark  (Neb.)  1113. 

A  copy  of  the  apprn Isement,  together  with  the 
written  application  for  liens  and  the  certiilcnte 
of  liens  mentioned  in  Comp.  St.  1805,  S  6082, 
must  be  deposited  in  the  office  of  the  derit 
from  which  the  execution  issued  before  the 
sale  is  advertised.— Bnrket  v.  Clark  (Neb.)  1113. 

EvidiMice  in  an  action  to  recover  the  amount 
of  a  bid  on  an  execution  sale  of  land,  kd-i  In.  \ 
antlicient  to  entitle  plaintiff  to  Judgment- Blex-  : 
rud  v.  Kuster  1Miiin.>  1140.  | 

Duties  of  an  officer  as  to  the  levy  and  nnlc  ' 
of  property  under  execution.— Bnrket  v.  Clark 
(Neb.)  1113. 

An  officer  cannot  advertise  and  offer  land  for 
■ale  more  than  twice  under  one  appraiacment 
— Burket  v.  Clark  (Neb.)  1113. 

Money  deiwsited  by  a  judgment  creditor  at 
execution  sale  of  mortgaged  chattels  for  the 
benefit  of  the  mortgagee  should  be  deducted 
from  the  amonnt  realised  at  the  sale. — Tyler  T. 
Budd  (Iowa)  679. 

Possession  of  a  tenant  hdd  constructive  no- 
tice of  his  landlord's  rights  to  itcrsons  levying 
under  nn  execution  against  the  landlord's  gran- 
tor.—Corey  V.  Smalley  iMieli.)  IS. 

A  sale  of  a  homestead  under  execution  will . 
be  enjoined,  though  defendant  claims  a  lion  on 
the  land,  uutil  he  establiHhes  it  in  equity. — Ku-  ! 
gath  T.  Meyers  (Minn.)  113S. 

BedemptlOB  of  realty.  \ 

A  uur<:ha8e  by  a  husband  of  property  con- 
veyed to  hia  wife  by  him  without  considerution 
at  execution  sale  hcUl  a  redemption  by  the  hus- 
band, though  made  in  tils  wife's  name.— Tyler 
V.  Budd  (Iowa)  679. 

-ExxatrroBB  and  adionis- 

TBATORS. 

See.  also,  "Descent  and  l>i«trlbation";  "WHU." 
Appealable  orders,  see  *'Atq)enI.'* 

A  note  secured  by  mortgage  is  not,  :is  betwe«-n 
the  holder  and  the  estate  of  the  maker,  a  contin- 
gent claim  within  3  How.  Ann.  St.  li  .')!»32.— 
Osmuu  V.  Oakland  Circuit  Judge  (Midi.)  040. 

The  connty  court  haa  power  to  open  the  set- 
tlement of  an  executor's  account,  and  correct 
errors  therein,  except  as  to  Items  In  dispute 
whlrh  were  previously  detenniued.— Merrick  t. 
Kennedy  (Nel^.)  WO. 

A  judgment  creditor  who  has  no  lien  prior  to 
the  debtor's  death  must  collect  his  claim  an  n 
general  creditw.— Byrnes  v.  Sexton  (Minn.)  loO. 


The  estate  of  one  to  whom  money  was  in- 
trusted tar  iuTestment  is  liable  for  the  anumnt 
so  invested.— Frank  v.  Morley'a  Estate  (Hloh.) 
B77. 

Growing  crops  an  assets  of  a  decedents  es- 
tate.—McGee  V.  Walker  (Mich.)  482. 

The  right  of  action  given  an  administrator  for 
the  death  of  his  decedent  constitutes  assets  snf- 
fictent  to  grant  administration  thereon.— Fiad- 
lay  V.  Chicago  &  G.  T.  Ry.  Co.  (Midt)  782. 

Pleadings  and  stipulation  as  to  bets  in  to 
action  against  a  decedent's  estate  considered, 
and  kfld  to  show  that  plaintiff  has  no  lies 
against  decedent's  land  for  the  satisfaction  of 
the  claim.— Boetz  t.  Schnlta  (Uion.)  48;  WU- 
helm  T.  Ebime.  Id. 

An  action  by  an  executor  to  recover  crops 
on  land  sold  In  fraud  of  creditors  must  be  st 
law.  and  not  in  equity. — ^Bresnahaa  v.  Nugent 
(Mich.)  458. 

It  is  error  to  render  a  personal  jadgu)>-ut 
oaainst  an  administrator  In  an  action  to  (tin- 
close  a  log  lien.— VOea  v.  Green  (Wis.)  896. 

The  county  court  may  order  the  distribntios 
of  the  personal  estate  remaining  in  the  hands  nf 
the  executor  after  pnyment  of  all  debts  aixl 
charges  of  administration.- Merrick  r.  Knnedy 
(Neb.)  &80. 

EXEMPTIONS. 

See,  also.  "Uomeatead." 

From  taxation,  see  "Taxation." 

The  tools  of  an  abstractor  of  titles  are  not 
exempt,  within  Code  1873.  i  3072.— Tyler  v. 
Coultliard  (Iowa)  681. 

I^nds  acquired  nnder  the  federal  homestead 
law  are  exenipt  as  to  debts  of  the  patentei*  cre- 
ated before  the  issuing  of  the  patent— Braad- 
hocfer  v.  Bain  (>'eb.)  213. 

Evidence  heU  sufficient  to  show  that  the  prop^ 
erty  sought  to  be  reached  by  garnishment  was 
not  exempt— Fletcher  v.  Staples  (Ulan.)  lisa 

The  burden  is  on  defendant  to  show  that  tb* 

groperty  sought  to  be  reached  by  gamishueat 
I  exempt  from  sale  on  execution. — ^Fletdker  v. 
Staples  (Minn.)  1150. 


See 


Expert  Testimony. 

•Evidence." 


Faotoriadng  Process. 

See  **Gamishmrat" 

FAOTOKS  AND  BBOEEBS. 

See,  also,  "Prindpat  and  Agent" 

Certain  evidence  In  an  action  by  a  real-es- 
tate agent  for  commissions,  tending  tu  »bow 
that  plaintiff  was  not  authorised  to  sell  the 
proi>erty,  and  did  not  consnmmate  a  snle  there- 
at h<iii  erroneously  exdnded.— Baird  t.  Gleck- 
ler  (8.  D.)  118. 

FAIiSE  IMFRIS0NUJ5NT. 

The  qnestion  as  to  probable  cause  Is  tor  the 
jury  where  the  evidence  is  eoldleting.— IMen 
V.  &Iallon  (Neb.)  TMt. 

Evidence  to  estabUsh  the  previous  mod  cfasr 
ncter  of  plaintiff  In  an  action  for  false  Im^iris- 
onment  is  Inadmissible  where  it  Is  not  assaikd- 
— Diers  V.  MaUon  (Neb.)  722. 

Evidence  in  an  action  for  falne  imprisonDWut 
conKidercd.  and  held  to  justify  a  verdict  for  de- 
fendant.—Diers  T.  Malloo  (Neb.)  722. 
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VALBB  PRETENSES. 

See,  also,  "Deceit";  "Frauduleot  ConVeyanceB." 

lufoirmatioD  exatnlaed,  and  kdd  to  Bufficiently 
urgatire  defendant's  Umorancu  of  the  fateib*  of 
the  reitTeaeutatioDB.— Peoide  T.  Lemiox  (Mich.) 
488. 

The  aee  to  which  the  moner  obtaiaed  is  put 
U  immaterial  on  the  queatioD  of  criminal  in- 
tent—People V.  Lennox  (Mich.)  488. 

False  Bdpreeentatioiis. 

See  "Deeeif ' 

Fellow  Servant, 

See  "Mnitw  and  Sarvant" 


Foreign  Judgment. 

Si-e  "Judgment." 


FORGERT. 


See 


Feme  Oovert. 
•■Bniband  and  Wife." 


Fences. 


See  "Boundaries.' 


FIRES. 

iset  by  locomotive,  ikh;  "Kailroad  Oompanlefl." 

Where  fire  was  started  for  a  lawful  pur]>09<>. 
and  escape-i  without  neffliKenee,  setting  fire  to 
prairie  land,  the  person  stitrtinfr  it  Is  not  liable 
for  injurtea,  under  Code,  |  380a— Ellsworth  t. 
Ellinxson  aowa)  774. 

FISHERIES. 

A  lake  wholly  within  the  state,  and  not  nav- 
IxaMe,  is  within  Acts  23d  Gen.  Assom.  c.  34, 
Utougii  connected  witii  the  Miasisaippl  river.— 
State  T.  Hang  (Iowa)  8M. 

I^ws  1889.  Act  No.  Ill,  I  5,  Is  not  violated 
by  setting  nets  for  turtles,  with  oupiihijrs  for 
fish  to  escape.— People  v.  Deremo  (Mich.)  489. 

The  placing  of  a  trot-line  In  a  stream  Is  cot 
ntilawnil,  under  Act  2S  (ien.  Asscm.  c.  34,  f 
(t.  unless  It  olistructs  th»  free  passage  of  fish.- 
Collins  T.  Bankers'  Acc.  Ins.  Co.  (Iowa)  778. 


is  within  How. 
V.  Watkins 


FIXTTJRBS. 

Evidence  In  an  action  to  foreclose  a  mort- 
gagc  hdti  to  RUstniu  a  fiuding  that  certain  prop- 
erty, not  being  fixtures,  was  not  covered  by 

glnintiffs  mortgaffe.— Merchants'  Nat  Bank  T. 
tnnton  (Minn.)  8901 

Following  Trust  Property. 

See  "Trusts." 

FOBOIBLE  ENTOY  ANB  DE- 
TAINER. 

In  summary  proceedings  defendant  cannot  as- 
fsail  plaintiff's  title,  acquired  at  foreclosure,  on 
the  ground*  that  the  purchase  by  plaiutlff  was 
as  agent  for  one  whose  duty  it  was  to  redeem, — 
Gage  T.  Sanborn  (Mich.)  W. 

Complaint  In  summary  proceedings  to  recover 
land  sold  on  foreclosure  fxamined.  and  hdil  sufll- 
«ient.— Chige  t.  Sanborn  iMich.)  32. 

In  summary  proceedings  to  re<-over  land  sold 
under  mortgage  a  commissioner  can  try  the  ts- 
lidity  of  the  sale.— Gnge  v.  Sanborn  (Mich.)  32. 

Foreolosare. 

OF  chattel  mortgage,  see  "Chattel  Mortgages." 
Of  mortgage,  see  "Mortgages." 


Forging  a  chattel  mortgng' 
Ann.  St.  U  9213,  9214.  — People 
(Mich.)  324. 

FORNICATION. 

An  Information  charging  that  defendant  "did 
commit  fornication  and  have  sexual  intercourse 
with  •  *  *.  a  female  of  previous  chaste 
character."  14  years  of  age,  may  be  amended 
by  inserting  the  word  "Biiigle"  before  the  word 
"female."^  ackson  v.  State  (Wis.)  838. 

Fraud. 

See  "Dec^t";  "Fraudulent  ConTeyances." 
FBAXTBS,  STATUTE  OF. 

Written  correspondence  conaidereil,  and  hdd 
a  sufficient  memonindum  to  satisfy  the  stat- 
ute.—Hingleton  V.  Hill  (TP  is.)  588. 

Where  the  payee  of  a  note,  after  indorsement 
I  in  blank  by  one  tui  guarantor,  writes  the  gnar- 
anty  at)ove  the  signature,  the  memorandum  in 
j  writing  is  sufficient  to  take  the  coutract  of  goar- 
.  anty  out  of  the  statute  of  frauds.— reterson  T. 
I  Elnssell  (Minn.)  555. 

A  writiufiT  signed  by  a  vendor  construed  and 
hdd  insufficient  as  a  memoraudum  of  a  contract 
I  to  convey  land.  —  Harney  v.  Burhans  (Wis.) 
j  1031. 

I  A  parol  contract  for  a  lease  for  one  year, 
!  with  the  privilege  of  thi*ee.  is  within  the  stat- 
j  ute.— Hand  v.  Osgood  (Mich.)  867. 

Where  a  written  lease  of  a  farm  provides 
that  the  lessor  shall  furnish  money  to  carry  It 
on,  an  oral  promise  by  the  1('»»or  to  pay  the 
wages  of  a  farm  hand  will  not  render  him 
liable  for  the  debt— Rietzloff  v.  Olover  (Wis.) 
298. 

Where  plaintiff  had  performed  labor  under  a 
contract  void  under  the  statute,  it  may  be  used 
as  a  means  of  determining  the  value  of  the 
labor  on  a  quantum  meruit. — In  re  Williams' 
Estate  (Mich.)  400. 

An  easement  in  land  for  drainage  purposet 
cannot  be  created  by  paroL— Thoemke  r.  Fied- 
ler (Wis.)  losa 

Where  a  de  Jure  corporation  takes  all  the 
property  belonging  to  a  de  farto  one  of  the 
same  name,  assuming  its  linbilities,  the  transac- 
tion is  not  within  the  statute  of  frauds.— Calu- 
met Paper  Go.  v.  Stotts  Inv.  Co.  (Iowa)  782. 

Fraudulent  oonveit- 

ANCES. 


See,  also, 
ors." 


"Assignment  tor  Bcneflt  of  Credit- 


\    A  conveyance  by  a  member  of  a  firm  of  bis 
!  interest  in  land  to  secure  a  debt  is  not  in  fraud 
!  of  other  crediturs. — Michigan  Trust  Co.  v.  Ben- 
nett (Mich.)  830. 

I  Where  a  lurtuer  conveys  his  Interest  in  firm 
laud  to  one  who  pays  the  full  value,  It  is  not 
fraudulent  as  to  creditors.— Midiigiui  Trust  Oo. 
V.  Bennett  (.Mich.)  330. 

A  conveyance  by  a  firm  of  Its  stock  of  goods 
to  pay  an  antecedent  debt  hdd  not  fraudulent. 
-Oliver  &  Koberts  Wire  Co.  v.  Wheeler  (Mich.) 

leG. 

Thiit  a  chuttel  mortgage  covers  property 
largely  ext-eeding  in  value  the  amount  of  the 
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flolit  ruiwfi  no  nrofiiitm>tjoo  of  frand. — Kilnat- 
rick-Koch  Dry-Uoods  Co.  r.  StrausB  (Neb.)  2*^. 

A  chattel  mortsage,  executed  in  good  faith, 
is  not  void,  na  in  fraud  of  creditors,  because  the 
amount  secured  is  larger  than  the  sum  actually 
due,— Heim  v.  Chapel  (Minn.)  825. 

Evidence  examined,  and  AcM,  that  a  sale  of 
the  debtor's  property  was  for  a  sufficimt  con- 
sidfiratioD,  and  not  fraudulent. — Globe  Gasket 
Manuf  g  Go.  v.  Wolcott  (Mich.)  10. 

Evidence  examined,  and  held  that  the  Snding 
that  a  conveyance  to  a  Btockbolder  by  an  insol- 
vent corporation  was  fraudulent  waa  jastiGed 
by  the  evidence.  —  Wortendyke  v.  SaUa4in 
(NebJ  215. 

The  fact  that  a  mortgage  was  based  on  a 
valid  oonsideretioD  will  not  avail  the  mortgagee, 
who  accepted  the  same  with  Intent  to  defraud 
other  ert'ditors.— Bussard  v.  Bullitt  (Iowa)  658. 

Sufficiency  of  evidence  to  aiipport  a  finding 
that  a  mortgage  given  to  a  cnnlitor  was  fraud- 
ulent OS  to  other  creditors.— Bussard  r.  Bullitt 
(Iowa)  66& 

Evidence  relating  to  a  convej-ance  of  prop- 
erty from  son  to  father  considered,  and  had 
insufficient  to  aliow  fraud  na  to  creditors.— 
Evans  v.  Boyle  (Iowa)  G19. 

The  failure  of  a  vendee  of  chattels  to  take 
possesaioii  doea  not  render  the  sale  concInsiTely 
void.— Powell  T.  Teazel  (Neb.)  6U5. 

The  conveyance  by  a  husband  to  his  wife  Add 
to  Ih>  without  consideration,  and  void  as  to  cred- 
ltorB.-r-Tyler  v.  Budd  (Iowa)  679. 

Where  a  mort^iage  was  held  from  record  to 
benefit  the  credit  of  the  mortgngor,  it  was 
fraudulent  .as  to  his  sulwequent  creditora.— 
SnouCfer  v.  fflnley  (Iowa)  770. 

Where  a  conveyance  ll  made  for  the  actual 
use  of  the  grantee,  in  the  absence  of  fraud  it  is 
not  void  ns  to  cre<litor8  because  of  a  reserratiou 
of  a  partial  benefit  to  the  grantor.— WetheriU  t. 

Canuey  (Minn.)  818. 

A  mortgafre  by  au  insolvent  to  secure  a  valid 
debt  is  not  frauduleut  because  of  an  unoontoU" 
pUitod  asslKumeut.  made  the  next  day.—Kala* 
muzoo  SpriuK  &  Axle  Co.  v.  Winana,  Pratt  & 
Co.  (Mich.) 

Competency  of  evidence  in  replevin  by  a  mort- 
gagee to  show  a  fraudulent  sale  by  the  mort- 
gagor.— Chapman  v.  James  (Iowa)  jQa. 

Declarations  of  a  Teador,  made  in  the  absence 
of  the  vendee,  are  admissible,  in  replevin  by 
the  latter  against  an  attaching  creditor  of  the 
T^idor,  to  show  a  frandulcnt  intent  on  the  pert 
of  the  vendor.— Chapman  v.  James  (Iowa) 

Where,  in  replevin  against  a  sheriff  by  a  pur- 
chaser before  levy,  'defendant  alleges  fraud  in 
the  sale,  and  the  original  owner  Is  witness  for 
plaintiff,  it  is  proper  to  allow  a  full  examina- 
tion as  to  the  transaction,  as  bearing  on  its 
bona  fides.— Klots  v.  James  (towa)  648. 

Aetioaa  to  set  aside. 

Where  a  creditor  attacks  a  chattel  mortgage 
bocauRG  it  secures  an  amount  in  exc-ess  of  tluit 
actually  due,  the  burden  is  on  the  mortgagee 
to  show  tlie  bona  fides  of  the  transaction, — 
Hehu  V.  Chapel  (Minn.)  825. 

Evidence  in  an  aetk>n  to  set  aside  couveyancod 
as  fraudulent  had  to  snatain  a  Judgment  for 
plaintiff.— Monroe  v.  Reld  (Neb.)  iki. 

Evidence  in  an  action  to  cancel  a  i-ouveyauoe 
by  huHbuud  to  wife  as  iu  fraud  of  creditora, 
held  aufficleut  to  warrant  a  decree  for  plain- 
tiff.—Case  Mannfg  Co.  v.  Perkins  (Mich.)  201. 

In  an  action  to  set  aside  the  transfer  of  prop- 
erty as  fraudulent,  evidence  of  all  the  circum- 
stances tending  to  show  the  intent  of  the  parties 
is  admlasible.— Nicolay  v.  Mallery  (Minn,)  108. 


Evidence  t^at  persons!  property  was  assesfird 
to  the  alleged  vendor,  and  not  to  the  alleged  ven- 
dee, for  many  years  after  the  sale,  is  inatl- 
missible  to  snow  fraud  in  the  sal&— ^Iherke  t. 
Hecbt  (Iowa)  608. 

Evidence  tn  an  action  to  subject  land  to  the 
payment  of  plaintiff's  judgment  considered,  and 
hHd  insuflBcient  to  entitle  plaintiff  to  a  decree.— 
Hecbt  v.  Bberke  (Iowa) 

Under  Bev.  St.  §  2078,  a  complaint  alleging 
that  a  third  person  purchased  and  paid  for 
land,  but  had  title  conveyed  to  defendant,  aud 
that  plaintiff  was  a  creditor  of  snch  third  per- 
son at  the  time,  states  a  cause  of  action  to  have 
such  land  declared  a  trust  for  payment  of 
picintifTa  dalm.— Allen  v.  McBae  (\Vis.)  S8D. 

Fvjdence  considered,  and  hfid  to  require  a 
t  t;i  u^iKrion  of  the  quc«tl(»  of  frand  to  tte  jury. 
— B:'.kdr  V.  Hammerel  (Minn.)  821. 

GKABmSHMSOffT. 

See.  also,  "AttadimoBt";  "Execvtion'';  "Exmp- 

tlona." 

Installments  on  a  licirase  fee,  paid  to  the  coun- 
ty treasurer  after  the  whole  amount  ie  due.  ami 
applied  according  to  law,  cannot  be  garnished. — 
Bay  City  Brewing  Go.  v.  McDonell  (Mich.) 

An  affidavit  for  garnishment  made  on  the 
same  day,  but  before  the  commfiiofmeut  <>C 
suit,  is  a  sufficient  compliance  with  2  II<>w. 
Ann.  St,  6  8058.— Millard  v.  Lenawee  Circuit 

Judse  (Mich.)  1046. 

A  clerical  mistake,  warning  the  peninn  who 
di-ew  the  affidavit  in  garnishment  to  pay  no 
more  money  to  the  principal  defendant,  instead 
of  so  warning  the  garnishee.  /icU  not  fatal— 
Millard  v.  Lenawee  Circuit  Judge  (Mich.)  lOlti. 

A  suit  is  commenced,  wltiiin  How,  Ann.  St. 
i  8058,  so  as  to  anthorise  a  writ  of  gamishment, 
when  the  declarati(m  is  filed.— McDonald  r. 
Alanson  Manurg  Co.  (Mich,)  730. 

Where  a  garnishee  bad  accepted  drafta  from 
hia  creditor,  but  had  not  delivered  them,  his 
debt  was  a  contract  debt,  subject  to  fiami»>h- 
ment.— Lehigh  Coal  &  Ircm  Co.  v.  West  Supe- 
rior Iron  &  Steel  Co.  (Wis.)  746. 

Garnishment  proceedings  should  not  be  dii- 
misBed  on  the  ground  that  the  action  was  pre- 
.matorely  brought,  when  a  judgment  for  plain- 
tiff in  the  main  action  was  still  In  furce. — 
IseHn  V.  Simon  (Minn,)  143. 


GIFTS. 

The  same  degree  of  mental  competency  is  re- 
quired to  make  a  |ift  caasa  moxth  aa  la  re* 
quired  to  make  a  wUt— Sass  T.  McCormack 
(Minn.)  385, 

Qovermneut. 

Governmental  powera;  see  "Constitutional  Law.* 

OITAItAirFT. 

Evidence  held  inaufficlent  to  show  a  release 
of  a  guarantor  of  a  note  for  a  deficieury  after 
foreclosure  of  a  cc^lateral  chattel  mor^ge.- 
Maxwell  v.  Capebart  (Minn.)  itt7. 

The  indorsement  of  a  note  secnied  }a  ehattri 
mortgage    oonstmed.  —  MaxwidI    v.  Capriiart 

(Minn,)  927. 

HABEAS  COSPUa 

One  imprisoned  on  proceedings  not  anthorised 
by  law  will  be  dia(4iarged  ou  nabeaa  oorpos.— 
In  re  Havelik  (Neb.)  & 
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HflbM*  orrpua  does  not  Ue  for  the  dlscharate 
of  one  held  ander  proceedings  that  wpear  to  be 
rfeKular .— In  re  HaveUk  (Neb  )  234. 

Harmless  Error. 

See  "Appeal." 

MAWKEBB  AND  FEDBIiBBS. 

Ucenae  by  dty,  see  "Municipal  Gorpmtioiw." 

One  going  from  house  to  honee  selline  raga 
on  inatallinents  kdd  to  be  a  peddler,  within  an 
ordnance  reqairing  him  to  have  a  license.— 
People  T.  Sawyer  ^ich.)  33a. 

HiaHWATS. 

The  fact  that  a  person  bas  for  tnanr  years  en- 
croached on  a  highway  does  not  bar  the  town 
of  the  lidit  to  have  the  road  (vened.— Nieolai 
T.  Davis  Twis.)  1001. 

Town  officers  may  remove  obatruirtions  In  a 
highway   without   oetitioQ   from  taxpayers.— 

Nicolai  v.  Davis  (Wis.)  1001. 

JBjTidence  in  proceedings  to  establish  a  highway 
considered,  and  helfi,  that  the  premiaes  sought 
to  be  condemned  were  not  an  orchard  or  orna- 
mental ground,  within  Code,  S  025,  prohibiting 
the  establishment  of  a  Iilghway  over  such  grouud 
without  the  owner's  consent — Ballon  t.  Elder 
(Iowa)  62a. 

Laws  1891,  c.  91,  providing  for  condemnation 
pfiH'ePiltiigf)  In  (he  cirpiiif  court  by  "municipal" 
and  "other  corporations,"  does  not  apply  to 
townships,  and  therefore  dcies  not  reneal  Comp. 
Laws,  S  1302.  providing  for  establishing  and 
altwing  highways  by  township  snpervlaors.— 
Tmvn  of  Dell  Rapids  v.  Irving  (S.  D.)  140. 

Evidence  examined  and  hdj  sufficient  to 
show  an  offer  to  dedicate  aud  nn  arceittance. 
—State  V.  St.  Paul,  M.  &  M.  Ry.  Co.  (Minn.) 
1140. 

AsK^ment  of  damages  on  opening  a  high- 
way hcJd  insuffident  under  the  evidence.- Ad- 
kins  V.  Smith  (Iowa)  TGI. 

An  action  may  be  maintained  by  the  owner  of 
land,  who  petitioned  for  the  vacatine  of  a  high- 
way, to  set  aside  the  verdict  of  a  jury,  on  ap- 
peal from  the  order  of  the  supervisors  vacatiug 
the  highway,  wliere  such  verdict  was  obtained 
by  fraud  and  collusion.- Street  v.  Town  of  Al- 
deu  (Minn.)  137. 

HOimAYS. 

Where  a  canse  is  adjourned  to  a  day  after- 
wards proclaimed  as  Tbanksgivinfr.  a  JudgmeDt 
rendered  on  the  next  day  under  an  adjoum- 
meut  taken  on  Thanksgiving  day  m  void.- 
Milwaukee  Harvester  Co.  t.  Teosdale  (Wit.) 

HOMBBTKAB. 

See,  also,  "Exemptions." 

Where  a  partner,  on  dissolotfon,  conveys  his 
interest  in  the  firm  land  to  the  wife  of  the 
other  partner,  the  latter  cannot  acquire  a  home- 
stead against  the  firm.— Michigan  Trust  Co.  t. 
Chaidn  (Mldt)  334. 

HOMICEDB. 

Iffnrder. 

A  trial  for  murder  is  governed  by  the  laws 
In  existence  when  the  fatal  wound  was  inflicted, 
though  death  did  not  then  occur.- Debney  t. 
State  (Neb.)  446. 


Instructing  the  jnry  that  a  conviction  may  be 
had  if  the  act  of  defendant  resulting  in  the 
homicide  was  one  imminently  dnugerous  to  oth- 
ers, and  evincing  a  dejjraved  mind  regardless  of 
hnman  life,  though  without  a  preweditatod  de- 
sign to  effect  the  death  of  any  individual,  Md 
erroneous.— State  v.  Reddington  (S.  D.)  170. 

Evidence  in  a  prosecution  for  marder.  held 
to  sustain  a  conviction.— Debney  v.  State  (Neb.) 
44(i. 

Maaulanghter. 

An  officer  is  guilty  of  manslaughter  if  be  kills 
a  felon  to  prevent  his  escape  if  such  act  was 
unnecessary  for  such  purpose.— Lanuna  v.  State 
(Neb.)  956. 

On  trial  for  manslaughter,  an  instruction  de- 
fich.g  "willfully"  as  "intentionally"  is  correct 
-Stete  V.  Windahl  (Iowa)  420. 

Evidence  examined,  and  held  to  sustain  a  ver- 
dict of  manslanghter.— Gravely  v.  State'  (Neb.) 

452. 

IiLdiotmemt. 

An  errtincuus  allegation  in  the  indictment  of 
d<  c^  nsed's  name  is  immaterial.— State  t.  Win- 
dahl (Iowa)  420. 

Insanity  as  a  defense. 

Where  insanity  has  not  originated  since  tiie 
homicide,  it  is  not  necessary  that  its  existence 
should  be  determined  by  a  jury  called  to  de- 
termine whether  the  accused  is  of  aoond  mind. 
—Walker  v.  State  (Neb.)  3o7. 

A  previous  finding  by  a  county  board  that 
defendant  la  a  fit  aubject  for  treatment  In  the 
hospital  for  insane  is  not  conclusive  evidence 
that  defendant  was  insane  at  the  time  of  the 
homicide.— PSueger  v.  State  (Neb.)  10&4. 

A  nonexpert  witness  in  a  prosecution  for  mur- 
der may  give  his  opinion  as  to  the  sanity  of  de* 
fendant.— Pflueger  v  State  (Neb.)  1004. 

Certain  instructions  defining  insanity  as  a  de< 
fense  in  a  prosecution  for  marder  had  proper, 
-PSueger  v.  State  (Neb.)  1004. 

Zhridenee. 

The  state  can  introdace  evidence  tending  to 
show  a  motive.— Gravely  v.  State  (Neb.)  452. 

A  photograph  of  deceased  after  he  was  ^t 

is  aamissiDle  to  identify  him. — State  v.  Win- 
dahl (Iowa)  420. 

Testimony  that,  before  the  homicide,  defend- 
I  aut  stated  that  ue  next  time  he  wenld  shoot 
to  kill,  and  not  to  scare,  is  admissible. — State  v. 
Windahl  (Iowa)  420. 

Certain  statements  In  the  nature  of  confca« 
sioDS  by  defendant,  hdd  admissible  in  evidence. 
— Pflueger  V.  State  (Neb.)  1004. 

Certain  declarations  of  an  injured  person, 
who  subseuuently  dies  from  sudi  injury,  as  to 
the  canse  thereof,  though  made  out  of  the  pres- 
ence of  the  person  who  inflicted  the  injniy,  and 
ander  such  drcumstances  as  not  to  be  aoinissl* 
ble  as  a  dying  declaration,  hdd  to  be  competent 
evidence  as  part  of  the  res  gestie. — CJoIlins  v. 
State  (Neb.)  432. 

To  render  dying  declarations  admissible,  it  is 
not  necessary  that  deceased  shoald  state  that 
he  expects  to  die  soon,  if  that  fact  appears  from 
circumstances.— Collins  v.  SUte  (Neb.)  432. 

TrUL 

Tbe  applause  of  bystanders  when  the  county 
attorney  had  finished  hla  address  to  the  jnry 
held  not  to  be  rever^ble  erriHr.- Debney  v.  State 
(Neb.)  446. 

An  instruction  defining  the  term  "delibera- 
tion" held  proper.— Debney  v.  State  (Neb.)  440. 

An  instruction  on  a  prosecution  for  murder 
on  the  subject  of  intoxication  hdd  applicable  to 
the  evidence.— Debney  v.  State  (Neb.)  446. 
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JksiMal  maid  mew  trial. 

Where  nn  appeal  IuvoItps  haman  life,  a  stay 
of  execution  will  be  granted  until  the  appeal  can 
be  heard,  if  the  court  has  a  reasonable  doubt  as 
to  the  merit  of  the  errors  assigned. — State  t. 
Hayward  (Slinn.)  90. 

That  the  mother  of  deceased,  in  the  hearing  of 
the  jury,  accused  defendant  of  having  caused 
the  death  of  her  son,  htM  not  to  require  a  new  I 
triol  under  the  circumstances  in  the  case.— 
Lindsay  v.  State  iNeb.)  710. 

Where  the  record  shows  that  defendant  was 
In  conrt,  represented  by  counsel,  and  aobmittod 
to  a  trial  without  objection,  his  conviction  will 
not  be  reTersed  merely  because  the  record  does 
not  show  that  he  was  arraigned,  or  that  he 
nieaded.— State  t.  Reddington  (S.  D.)  170. 

HUSBAND  AJSm  WIFB. 

See,  also.  "DlTorce." 

liability  of  wife  on  cwtract  had  from  govern- 
ment, see  "Conflict  of  Laws."  j 

Evidence  hrld  to  ehow  that  the  property  levied  t 
on  by  plaintiff  was  the  separate  estate  of  the 
defendant  wife.— Hollenbeak  t.  Feck  (Iowa) 
780. 

A  wife,  the  owner  of  laud,  is  not  personally  i 
liable  for  materials  whldi  her  husband  bought  i 
to  erect  a  building  thereon. — Rees  v.  Shepherd- ; 
son  (Iowa)  286. 

An  agreement  by  a  hnsband  to  pay  his  wife 
for  keeping  house  is  contrary  to  pudHc  policy. 
—Michigan  Tnut  Co.  v.  Chapin  (Mich.)  834. 

Evidence  AeM  insnffident  to  justify  a  judg- 
ment againat  a  husband  for  lodgings  furnished  i 
his  wU&— Oltmau  v.  Yost  (Minn.)  504  I 

Where  a  wife  permits  the  husband  to  expend 
her  money  In  his  business  without  any  contract  ■ 
for  its  repayment  she  cannot  recover  the  amouut ' 
80  advanced.— Hayward  v.  Jackman  (Iowa)  067. ! 

A  husband  h4d  liable  in  damages  for  slan-  [ 
derous  words  uttered  by  his  wife  in  his  ab- 
sence.— Morgan  v.  Kennedy  (Minn.)  912. 

Impaneling. 

Jui7,  see  "Jury." 

Implied  Oontraot. 

See  "AsBumpslt." 

Imputed  NegUffenoe. 

See  "Negligence." 

INDEMNITY. 

A  chattel  mortgage  in  trust  as  security  exam- 
ined, and  ftdrf  to  create  a  persona]  indemnity 
as  to  the  sureties  on  certain  notes,  and  not  a 
fund  to  pay  the  notes  on  which  he  was  liable. 
— Uohm  Nat.  Bank  v.  Basch  (Mich.)  339. 

The  payment  of  the  contract  price  under  a 
building  contract  sooner  than  the  terms  of  the 
contract  requires  is  a  sufficient  consideration 
for  a  bond  of  indemnity  against  mei^anics' 
Uens.— Reed  v.  McGregor  (Minn.)  88. 

Independent  Contractors. 

See  "Master  and  Servant." 

INDICTMENT  AND  INFOBMA- 
TION. 

Particular  offenses,  see  "Adultery";  "Burglary"; 
"EmbeszIemMit";  "Fornication":  *\Uonii- 
cide":  "MaUdous  Mischief*;  "Perjury";  "Bob- 
bery. 


The  names  of  witnesses  whose  evidimce  did 
not  rontrihiite  to  the  indictment  need  not  be 
indorsed  thereon,  under  Code,  I  4:193.— State 
V.  Miller  (Iowa)  288. 

An  indictment  under  Code,  I  8865,  diarging 
that  defendant  did  injure  "and  secrete  certain 
property  is  not  bad  for  duplicity.  —  State  v. 
Phippa  (Iowa)  411. 

An  Infonnatlon  may  a  comt  Uk  rape 
with  one  for  fwnicntion.— Jackson  T.  State 
(Wis.)  838. 

Indorsement. 

Of  commercial  paper,  see  "Negotiable  laatrn- 
ments." 

Infimoy. 

See  "Fannt  and  GhUd." 


INJUMOTIOK. 

AgaliMt  collection  of  taxes,  see  "Taxation.* 

Equity  will  restrain  a  sale  of  land  under  a 
special  assessment  that  is  void  for  want  of 
authority  iu  the  council  to  make  it. — ^Diets  v. 
City  of  Neenah  (Wis.)  S99. 

Propriety  of  refusing  an  injunction  against 
the  sale  of  abutting  property  on  an  assessment 
for  improvement  of  a  atreet,  where  the  city 
accepted  a  conveyance  of  the  street  containing 
a  covmant  to  Improve  the  same  at  ita  own  ex- 
pense—City of  Omaha  t.  Megeath  (Neb.)  lOOL 

An  appeal  bond  on  the  dissolution  of  an  in- 
junction which  omits  a  material  statutory  con- 
dition docs  not  supersede  the  decree  dissolv- 
to^the  injunction.— O'Chander  v.  State  (Neb.i 

Where  a  city,  by  ordinance,  establishes  a  rea 
sonable  rate  for  supplying  water,  an  injunction 
will  be  eranted  compelling  the  water  company 
to  furnish  water  at  such  rate. — City  of  Dw 
Moines  V.  Des  Moines  Waterworks  Co.  <Iowal 
2f»;  Des  Moines  Waterworks  Co.  r.  City  of 
Des  Moines,  Id. 

Evidence  In  an  action  to  restrain  the  diT«-- 
sion  of  the  waters  of  a  stream  for  the  purpose 
of  irrigation  kdd  iusuffirient  to  entitle  plaintiff 
to  a  d«cree.~Olark  t.  Gambridce  &  A.  In.  & 
Imp.  Oo.  (Neb.)  239. 

A  mandatory  Injunction,  removing  a  pert; 
from  the  possession  of  land  pending  an  action 
to  try  title  thereto,  and  transferring  possession 
to  the  adverse  party,  will  not  be  granted.— 
Catholieon  Hot  Springs  Co.  v.  Pergnaon  <8.  D.) 
S3ft 

Pending  spedfle  performance,  tt  Is  error  to  en- 
join defcmlants  from  interfering  with  ^Intiff's 
poestssioa  of  the  land  in  contiDversy. — ^Peodle- 
toa  V.  Laub  (Iowa)  653. 

An  affidavit  for  attachment  for  contempt  in 
violating  an  Injunction  examined,  and  kdd  suffi- 
cient—State v.  Markuson  (N.  D.)  834. 

Where  a  temporary  injunction  Is  dissolved, 
and  the  appeal  oond  Is  insufficient,  a  Tkriation 
of  the  injimction  does  not  constitute  contempt 
-O'Chander  v.  State  (Neb.)  37a 

INSANITy. 

Bvidence  of,  in  homicide  cases,  see  "HomicMe-** 

Finding  on  the  question  of  the  validity  of  a 
sale  by  an  insane  person  Md  not  sustained  hy 
the  evidence.- Bokemper  v.  Haien  (Iowa)  773 

INSOIiVBNCY. 

See,  also,  "Assifmment  for  Benefit  of  Credit- 
ore";  "Fraudulent  Conveyances." 
Appealable  orders,  see  "Appeal*" 
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Eridrnre  Arid  to  Hastain  the  finding  to  the 
(■fTeot  thnt  hisolrent  failed  to  keep  books  of  nc- 
conDt  fihowiiiK  bia  financial  mndltion,  as  re- 
quired bv  Gvu.  St.  1894.  f  4241>.— Kckberg  t. 
8chIoBS  (Miuii.)  822. 

Under  Gen.  St.  1884,  |  4248,  to  entitle  an 
inMlront  to  dischnrgv  be  moat  hare  so  kept  bis 
boohs  of  account  an  to  show  big  finandal  con- 
dition.—Eckbers  V.  Bcbloai  <MiDU.>  922. 

Under  tbe  Innlrencr  lew  of  1881,  a  release 
filed  by  a  creditor  does  uot  affect  a  secured  debt 

of  Mucii  creditor.— Nicolay  r.  Mallery  (Minn.)  108. 

Where  a  domestic  insurance  company,  on  re- 
tiring from  business,  rdnstired  Ita  rioks  in  a  for- 
eign company,  and  deposited  a  bond  to  secure 
tbe  insumace,  tbe  assignee  in  inaolTency  of  tbe 
reinsnring  foreign  company  takes  the  b<md  sub- 

iect  to  daims  under  poliries  covered  by  tlie  re- 
nsnrance. — Hughes  t.  Honner  (Wia.^  887. 

Hftd,  on  the  facts,  that  tbe  court  properly  re- 
fused leaye  to  file  with  the  assignee  a  claim 
against  the  insolvent  estate  after  the  statntairy 
period  and  an  extension  thereof. — Clarke  t. 
Squire  (Minn.)  808. 

Infllructlons. 

See  "Criminal  Lsw";  "Trial." 


INSUSANCB. 

Mnrshaling  assets  of  company,  see  "Marshaling 
Assets  and  Securities." 

An  insurance  company  cannot  alter  a  contract 
of  insurance  by  the  BUDSequcnt  amendment  of 
its  by-laws.— Hci  verts  t.  National  Ben.  Ass'n  of 
Minneapolis  (Iowa)  671. 

Notice  of  tbe  cancellatioii  of  a  policy  sent  to 
the  insurance  solicitor  who  procured  uie  policy, 
held  not  to  bind  the  insured.— Snedlcor  t.  Citi- 
zens' Ins.  Co.  (Mich.)  35. 

AppUeation. 

Acts  16th  Oen.  Assem.  c.  55,  9  3,  providing 
that  wbea  there  is  a  misstatement  as  to  the  age 
of  an  insured  in  his  applitntion  tbe  company 
may  collect  the  difference  of  premium,  but  no 
other  defense  shall  be  allowed,  applies  to  a  con- 
tract of  insurance  made  In  anotner  state.- Sei- 
^'erts  T.  National  Ben.  Ass'n  of  Minneai>oli« 
aowa)  671. 

A  certificate  of  reinstatement  reciting  that  in- 
sured is  in  good  health  hdd  not  to  be  a  misrep- 
rcRCUtation.  thoagh  insured,  a  few  weeks  later, 
died  of  cancer,  the  natnre  of  such  disease  not 
being  discovered  until  after  reinstatement— Sei- 
verts  V.  National  Ben.  Ass'n  of  Minneapolis 
(loH-a)  671. 

Where  the  policy  provides  that  it  shall  be 
void  if  incumnered,  it  is  void  if  incumbered 
wh<^n  the  policy  issued  without  the  knowledge 
«f  the  insurer.— Peet  r.  Dakota  Fire  St  Marine 
Ins.  Co.  (8.  D  }  206. 

ComdltlMU  of  polloT. 

An  agreement  in  a  lease  that  tbe  building, 
improvements,  and  other  property  on  the  prem- 
ises shall  be  liable  for  rent  constitutes  an  in- 
cumbrance, though  no  rent  was  due  when  tbe 
politT  was  iasneo.— Peet  t.  Dakota  Fire  &  Ma- 
rine Ins.  Go.  (S.  D.)  2Utf. 

The  term  "buildings,  improvements,  and  oth- 
er property,"  includes  machinery,  shafting,  ele- 
vator, and  fixtures,  if  used  on  the  premises. — 
Peet  T.  Dakota  Vin  &  Marine  ln«.  Co.  (8.  D.) 
206. 

Where  tbe  policy  provides  tbat  the  building 
«ha11  W  UHcd  for  certuiu  nurposes  only,  its  use 
for  another  purpose,  greatly  increasing  tbe  risk, 
and  cansinjr  its  loss,  vitiates  the  poUey.— School 
T>iRt.  No.  116  of  Minnehaha  Goantr  r.  German 
Ins.  C«.  (S.  t>.}  527. 


I  A  condition  in  a  policy  as  to  Incumbrances 
h^d  to  cover  only  incumbrances  existing  when 
the  contract  was  executed.— Collins  v.  Mer- 
chants' &  Bankers'  Mut.  Ins.  Co.  (Iowa)  602. 

Whether  the  execution  of  a  mortgage  on  in- 
sured property  increases  the  risk  is  for  the 
jury.— Collins  v.  Merchants'  &  Bankers'  Mut. 
Ins.  Co.  (Iowa)  602. 

A  provision  of  a  life  insurance  policy  that  it 
shall  be  "incontestaUe  for  any  cause"  after  five 
years  hdd  to  render  void  a  provision  thnt  tbe 
policy  shall  be  void  if  Insurers  death  is  caused 
by  suicide.— Mareck  v.  Mutual  Reserve  Fund 
Life  Ass'n  (Minn.)  68. 

Binding  twine  is  covered  by  a  policy  on  imple- 
ments, iucladiug  binders  and  gooils  kept  In  a 
'  general  implement  store. — Davis  t.  Anchor  Mut. 
Wire  Ins.  Co.  aowa)  G87. 

OccuDancr  of  a  building  by  an  Insurer,  who 
has  consDired  to  bnrn  it  to  procure  insurance,  is 
I  not  occupancy,  within  a  provision  of  the  policy. 
;  —Names  v.  Dwetllng-House  Ina  Co.  of  Bosttm 
!  aowa)  628. 

The  written  portion  of  an  insurance  policy 
considered,  and  held,  that  tbe  keeping  of  ben- 
sine  for  use  in  a  repair  shop  insured  did  not 
render  the  policy  void,  thongb  expressly  prohib- 
ited in  the  printed  conditions  tbereof. — Faust  v. 
American  Fire  Ins.  Go.  of  Philadelphia  (Wis.) 
883. 

Proof  and  paymeat  of  loss. 

Hills  by  carpenters  as  to  the  cost  of  rebuild- 
ing are  not  proofs  of  loss. — HeusinkveKl  v.  St. 
Paid  Fire  &  Marine  Ins.  Co.  (Iowa)  7ti8. 

Proofs  of  loss,  not  made  in  accordance  with 
the  conditions  of  tbe  policy,  are  Inadmissible  In 
evidence. — Brock  v.  Des  Moinea  Ins.  Oo.  (Iowa) 
685. 

A  waiver  of  proofs  of  loss  cannot  be  relied  on 
unless'  pleaded.— Brock  r.  Des  Moines  Ins.  Co. 
(Inwa>  ftfCi. 

Evidence  in  an  action  on  an  insurance  policy 
considered,  and  held,  that  defendant  had  waived 
tbe  conditions  of  the  peeler  requiring  proofs  of 
loss.— Faust  V.  American  Fire  ina.  Co.  of  Pblt- 
adelpUa  (Wit.)  S88. 

Question  whether  an  insurance  adjuster,  by 
certain  statements  made  to  tbe  Insured,  waived 
conditions  requiring  the  latter  to  keep  an  inven- 
tory of  the  stock,  and  to  farnlih  certain  nroofa 
of  loss.— Allen  v.  Mliwankee  Medumics*  Ins. 
Co.  (Mich.)  15. 

Where  tbe  complaint,  alleges  that  proofs  of 
loss  were  given,  a  waiver  thereof  cannot  be 
shown.— Heuslnkveld  v.  St.  Ftul  Fii«  &  Ma- 
rine Ins.  Co.  (Iowa)  768. 

Evidence  in  sn  action  against  an  insurance 
company  on  a  policy  keU  to  show  that  defendant 
waived  proofs  of  loss,  as  provided  In  the  policy. 
— Purcell  V.  St  Paul  Fire  &  Marine  Ins.  Co. 
(N.  D.)  M3. 

A  clause  providing  that  assured  shall  furnish 
an  inventory  of  the  damaged  and  undamaged 
goods,  does  not  require  an  inventory  of  goods 
totally  destroyed. — .Inhnston  T.  Farmers'  fire 
Ins.  Co.  of  York  (Mich.)  5. 

Question  of  fact  whether  a  reasonable  time 
had  elapsed  after  the  ixsnance  of  a  policy  to  al- 
low assured  to  take  an  inventory  as  reuuired  by 
tlie  policy.— Allen  v.  Milwaukee  Mechanics'  Ins. 
Co.  (Mich.)  15. 

Aeents. 

Sutficiency  of  evidence  to  show  the  agency  of 
one  wbo  accepted  a  premium  note  for  an  in- 
surance companj'. — First  Nat.  Bank  of  Da- 
bnqae  t.  Gets  llowa)  708;  Gets  v.  BgaitaUe 
Life  Assnr.  Soc.  of  the  United  State*,  Id. 

A«tloma  oa  pdlelM. 

Policy  constmerl,  and  had,  that  an  appraisal 
was  a  condition  precedent  to  suit  only  wnete  it 
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had  been  demanded.— Xatioiial  Home  Building 
&  Loau  Am'o  t.  Dwelling  Hoose  Idb.  Co. 

<Miph.)  21. 

Where  the  policy  provides  for  arbitnition  «t 
the  retjtieBt  of  either  part^,  in  the  abuence  of  re- 
quest it  was  Dot  a  cunditioD  precedeot  to  suit. — 
DaTLB  V.  Anchor  Mat.  Fire  Ina.  Co,  <Iowa)  687. 

A  complaint  in  an  action  against  an  inaunmce 
company  hfid  to  state  a  caiise  of  action  on  the 
policy,  and  also  on  a  promise  to  i>ay  a  npecified 
amount  in  settlement  of  the  lotui  under  the  pol- 
icy.—Purcell  T.  at.  Paul  Fire  &  Marine  Ins. 
Co.  (N.  D.)  043. 

Right  to  amend  complaint  in  action  on  Insur- 
ance policy  so  aa  to  allege  performance  of  the 
conditions  of  the  policy  .-—Johnston  v.  A'armers' 
Kire  Ids.  Co.  of  York  (Mich.)  5. 

Evidence  examined,  and  held  to  be  insufficient 
to  establish  a  completed  contract  of  insurance. — 
Rossiter  v.  Aetua  Life  Ins.  Co.  (Wis.)  876. 

Evidence  in  nn  action  on  a  life  insurance 
policy  considered,  and  Aeir/,  that  defemlnut  waiv- 
C4l  tiie  forfeiture  of  the  policy,  and  that  plain- 
tiff could  recover.— Rasmusen  t.  Kew  Vork  Life 
Ins.  Co.  (Wis.)  301. 

'  Evidence  in  a  suit  for  insurance  on  personal 
property  held  properly  eiicluded.  —  Names  v. 
X>wening-Hoii8e  Ins.  Co.  of  Boston  (Iowa)  628. 

Admissibility  on  Issue  as  to  ralne  of  goods  de- 
stroyed by  fire  of  evidence  aa  to  what  it  cost 
to  make  the  goods  some  years  before.— Johnsttm 
V.  Farmen'  Fire  Ins.  Co.  of  Xork  (Mich.)  5. 

In  an  action  ngninst  an  insurance  company  on 
a  poiicj-,  the  record  of  an  na  tion  in  another  state 
Wfiereiu  defendant  made  disclueurea  as  to  its 
UabiU^  to  nhiintiff  is  admi8aible.~Pan>eU  t.  St. 
Paul  Fire  &  Marine  Ins.  Co.  <X.  D.}  »4a 

In  an  action  on  a  policy,  evidence  showing  a 
waiver  of  a  stipulation  requiring  proofs  of  such 
within  a  certain  time  is  inadmissible  in  suKMwt 
of  an  allegation  of  performance  of  the  atiinila- 
tlon.— Hetisinkveld  t.  Capital  Ins.  Co.  of  Des 
Moines  (Iowa) 

The  fact  that  plaintiff  could  have  saved  gooda 
was  a  matter  of  defense,  to  be  pleaded  and 
proved.— Davis  r.  Anchor  Mat  Fire  Ins.  Co. 

(Iowa)  6S7. 

Evidence  in  an  action  on  an  insurance  policy 
htUl  sufficient  to  entitle  plaintiff  to  judgment. 
—  Pfeifer  v.  National  Uve-fitock  Ins.  Co. 
(Uiim.)  1018. 

The  burning  of  an  insured  buildin?  to  obtain 
Insurance  on  penwual  property  will  prevent  the 
recovery  of  the  inanmnce  on  the  building.— 
Names  t.  Dwelllng-Houae  Ins.  Co^  of  Boston 
(Iowa)  628. 

Liability  of  company  under  policy  making 
loss  payable  to  one  .T.  as  chattel  mortgaRw.  as 
affectwl  by  the  fact  that  the  mortgage  was  made 
to  another  person,  who  iudorsed  the  note  se- 
cured thereby  to  J.,  who  was  recognized  aa  the 
mortgagee.— Johnston  t.  Farmers'  Fire  Iusl  Go. 
of  York  (Mich.)  6. 

An  instruction  on  conspiracy  to  fire  the  build- 
ing insured  hdd  proper,  where  defendant  avers 
a  conspiracy,  ana  there  is  evidence  to  sustain  it. 
—Names  v.  DwelUng-House  Ins.  Co.  of  Boston 
aowa)  628. 

An  aaaessment  for  loss  in  an  acddent  com- 
pany must  be  made  on  basis  of  the  membenhip 
at  the  date  of  the  accident. — Collins  v.  Bankers' 
Acc.  Ins.  Co.  (Iowa)  778, 

{i^slting  on  a  dark  night  is  not  an  exposure 
to  "nnnecessary  dangn-,"  within  an  accident 
policy.— GoUins  t.  Bankers'  Acc.  Ins.  Oo. 
aowa)  778. 

Where  insured  was  injured  by  a  fall,  total 
incapscity  at  the  end  of  two  months,  as  a  re- 
salt  of  the  accident,  was  not  within  a  policy 


covering  injurins  "imnicdiatol>'"  disabUng  the 
insured.— Merrill  v.  Travelers'  Ins.  Co.  of  Hart- 
ford.  Conn.  (Wia.)  lUSU. 

Mntnal  Are  oompsniea. 

Articles  of  a  mutual  inRurance  «im]Kiny.  rp- 
lating  to  a  gunranb'  fiind.  considered,  and  kfU, 
that  such  fund  could  not  be  considered  an  asset 
in  detmnfnfng  the  solTemr  of  the  company.— 
Corey  v.  Sherman  (Iowa)  n28. 

A  member  of  a  mutiml  fire  InHumnce  comiuiir 
cannot  be  assessed  on  his  premium  note  for 
losses  incurred  when  he  was  not  a  member,  or 
if  members  liable  are  not  assessed. — Swing 
H.  G.  Akeley  Lumber  Co.  (Miun.)  97. 

The  icsdvency  of  a  mutual  insnranoe  com- 
pany, and  its  assignment  for  creditors,  does  not 

tenninate  the  oblieation  of  the  members  and 
poUcy  holders  to  coutribnte  to  the  payment  of 
leases  which  occurred  iirior  to  absignment — 
Corey  v.  Sherman  (Iowa)  828. 

The  corporate  articles  of  an  insiirance  com- 
pany examined,  and  Acfd,  that  the  comiuiny  is 
not  a  stock  company,  but  a  mutual  compiiuy.  att 
authorized  1^  Code,  tit.  9,  c.  4,  $  lltiU.  prorid- 
ing  that  nothing  in  this  chapter  shall  prevent 
persons  from  making  mutual  i^edgcs  to  each 
other  for  thdr  own  msurance.— Cor^  t.  Sher- 
man (Iowa)  8^ 

Certain  representations  of  a  mutual  insurance 
coniiKiny  as  to  a  fund  for  the  protet-tion  of 
policy  holdeis  hrld  not  to  constitute  siu-h  fraud 
as  entitles  enbscfincnt  members  and  policy  hold- 
ers to  be  relieved  from  liability  cm  their  premiuBi 
notes. — Corey  v.  Sherman  (Iowa)  828. 

Certain  policies  of  insurance  considered,  and 
kdd,  that  the.v  were  cash  iwlidea  itvucd  on  the 
stock  plan,  withont  autborib',  and  that  the  hold- 
ers of  mutual  policies  could  not  be  asHcsscd  oo 
their  obligationa  to  nay  losses  under  such  cash 
DOlidea.— <!oTey  t.  Sherman  (Iowa)  828. 

Mutual  1iett*flt  Imannnoe. 

Evidence  in  an  action  between  two  benefi- 
ciaries to  recover  on  an  insuninee  certiSenie 
Add  not  to  warrant  judgment  for  plaintiff.— 
Becker  v.  Minnesota  Odd  Fellows  Slat  Ben. 
Soc.  (Minn.)  895. 

Where  a  certificate  providcB  for  suit  within  9 
months  after  the  death  of  the  person  insurcii. 
the  beneficiary  cannot  sue  !>  dnvs  after  expira- 
tion of  that  time,  where  defendant  refused  to 
pay  45  days  after  tiie  death.— Shackett  t.  Peo- 
ples Hut  Ben.  Soc  (Mich.)  875. 

Acts  21st  Gen.  Asscm.  c.  65.  regTiIatiuc  mu- 
tual insurance  societies,  does  not  exempt  a  fr:i- 
temal  society  which  also  does  an  insurance  lm>i- 
ness  from  compliance  with  McCIain's  Code,  I 
1733,  requiring  any  application  wUdi  affettn 
the  validity  of  the  policy  to  be  attached  there- 
to.—Grimes  V.  Northwesteni  Legion  of  Honnr 
(Iowa)  800. 

The  Northwestern  Legion  of  Honor  krid.  S4 
regards  its  benevolent  object,  an  insurance  com- 
pany, witihin  McClain's  Code,  {  1733.  requirins 
all  insurance  associations  to  attach  to  the  poli- 
cy a  copy  of  any  application  which  by  the  tenu:i 
of  the  policy  is  made  a  part  there<tf.  an  omission 
to  do  which  shall  preclude  the  fnaarer  from  re- 
lying on  the  application  aa  a  defense. — Urimes 
T.  Northweatem  Legion  of  Honor  (Iowa)  feOO. 

See,  also,  "Usury." 

Where  a  dowress  pnrdiasea  a  mortgage  on 
land  in  which  her  dower  is  assigned,  the  rate 
of  interest  aa  between  her  and  the  remaiodir-maa 
is  the  legal  rate.— Hodges  T.  Phinney  tMich.> 
477. 

In  an  action  to  recover  on  an  awsrd  cf  dam- 
ages for  taking  property  for  a  street.  that 
the  landowner  la  entitled  to  intccvst  mi  tbt 
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award  from  the  dste  of  confirm  atioii.—Wdde  t. 
City  of  St  Paul  (Mion.)  65. 

Oa  appeal  in  condemnation  proceedings,  in- 
terest is  allowable  on  increaae  of  damafces  from 
the  date  of  the  orifriual  award,  and,  on  anwal 
by  one  owner,  if  the  dnmoges  allowed  all  the 
•owners  exceed  the  original  award,  intereat  on 
the  amount  allowed  am>«>)lant  thouRli  leaa  than 
the  original  award. — Neilaon  v.  Chicago  &  N. 
TV.  By.  Co.  (Wi».)  849. 

Under  How.  Ann.  St  {  8457,  it  Is  em>r  to 
frive  judgment  for  interest  from  the  date  of 
furfeiture. — People  v.  Hanaw  (Mich.)  328. 

Where  a  county  treasurer  retains  money  col- 
lo«-ted  from  a  town  to  fill  a  deficiency  in  the 
school  fund,  the  state  may  cbarj^e  the  county 
interest  on  the  amount  ao  retained,  and  the 
connty  must  hare  recourse  to  the  town. — Au- 
ditor fienenil  r.  Board  of  Sup'ra  of  Bay  Coun- 
ty (Mirh.)  oTO. 


Interstate  Commeroe. 

See  "Constitutional  Law.** 


INTOXICATnrO  LIQITORS. 

It  is  no  defense  that  the  seller  did  not  know 
that  the  lignor  waa  intoxicating.— State  t.  Val- 
ure  (Iowa)  280. 

The  finding  of  liquors  in  a  place  other  tiian  a 
prirate  house  is  preanmptiTe  evidence  that  they 
were  for  illegal  aale.— State  Arie  (Iowa) 
2U8. 

Where  defendant's  employ^,  iu  fais  abaenca, 
r(>ceived  and  stored  liquors  in  defendant's  build- 
ing, it  is  presumed  that  he  did  so  with  defend- 
ant's authority.— State  t.  Arie  (Iowa)  268. 

A  deed  of  premises  from  defendant  to  his 
wife  will  not  raise  the  presumption  that  she  was 
the  proprietor,  whtre  defwtiuaut  lived  on  the 
nremities,  iind  conducted  the  businesa.— State  t. 

Neeson  (Iowa)  408. 

In  an  action  under  the  civil-damage  law  for 
the  death  of  plaintifTs  decedent.  evidiMif*  as  to 
the  earnings  of  decedent  la  admissible.— Gran 
T.  Houston  (Neb.)  245. 

Measure  of  damages  in  an  action  by  a  widow 
and  her  t-hildren  against  a  liquor  dealer  under 
the  ciril-damage  law  (Comp.  St.  1885,  p.  683,  c. 
50)  for  the  death  of  plaintifTB  de<>edent  from 
Intoxication.— (sran  t.  Uoustoo  (Neb.)  2^. 

The  fact  that  the  wife  conaenttn]  to  the  sale 
of  liquor  to  the  huaband  is  no  defense  to  an  ac- 
tion by  her  in  behalf  of  her  children  against 
the  liquor  dealer  for  loss  of  support  through 
the  dixability  of  the  huHband  becanse  of  Intox- 
icntion. — Gran  t.  Hoiutoo  (Neb.)  245. 

In  an  action  on  a  liquor  dealer's  bond  for 
damagos  resulting  in  the  death  of  plaintiff's  de- 
4-edent  from  intoxication^  his  sureties  are  equal- 
ly liable  with  the  principal. — Grou  v.  Houston 
<Neb.)  245. 

Certain  instructions  in  an  actiop  under  the 
dril  damage  law,  as  to  the  lifthility  of  each  of 
several  liquor  dealers,  exainiiieil  and  hHil  erro^ 
neous. — Dolan  v.  McLnughlin  (Neb.)  1078. 

In  an  action  under  the  civil  damage  law,  an 
instruction  that  "where  it  is  shown  that  the 
person  was  sold  liquors  at  n  lici'used  saloon, 
the  presumption  is  that  aui-b  liquor  was  intox- 
icating," had  erroneous.- Dolan  t.  McLaoghlin 
(Neb.)  1076. 

L'nder  Pub.  Acts  1887.  No.  S13.  investing  the 
comuiou  council  with  approval  of  liquor  bonds, 
a  ninjority  vote  of  the  council  is  sufficient  to 
<>f[e<-t  such  aiiproval, — O'Hallorau  v.  City  of 
Jacktiou  (Mich.)  1046. 

A  charts  provisiuu  •\'*)iiiring  the  approval  of 
the- mayor  to  he  indumcd  on  all  ordinances  and 


resolutions  does  not  apply  to  the  approval  by 
the  common  council  of  a  liquor  boDa.-^'Hal- 
loran  t.  City  of  Jackson  (Uich.)  1046. 


IRBIGATIOV. 

The  Rayner  irrigating  law  does  not  confer  on 

one  irrigation  company  a  right  to  connect  with 
the  ditches  of  another. — Paxtoii  &  Herabey  Ir- 
rigating Canal  &  Land  Co.  v.  Farmers'  &  Mer- 
chants'  Irrigation  &  Land  Co.  (Neb.)  3^. 

i  l^e  provision  of  the  Ilnyner  irrigating  law 
that  no  land  shall  be  crossed  by  more  tlmn  one 
ditch  includes  lands  owned  by  corporations. — 
Paxton  &  Hershey  Irrigating  Gnual  &  Ijand 
Co.  T.  Fanners*  &  Merchants'  Irrigation  St 
Land  Go.  (Neb.)  343. 

Under  the  Rayner  irrigating  law,  no  land, 
without  the  consent  of  the  owner,  can  be  bur- 
dened with  two  or  more  ditc-hea  for  the  water- 
ing of  tlie  Hiime  territory. — Paxton  &  Hershey 
Irrigating  Canal  &  I^aud  Co.  v.  Farmers'  & 
Merchants'  Irrigation  &.  I^and  Co.  (Neb.)  343. 

Joint  Tenancy. 

See  "Tenancy  in  Common." 


JUDGE. 

See,  also,  '*Oourts";  "Justices  of  the  Peace." 

Where  a  vacancy  occtira  In  the  office  of  ronn- 
ty  judge,  and  the  unexpired  term  exceeds  one 
year,  it  should  be  filled  by  election.— State  t. 
Lansing  (Neb.)  1104. 


JUDGMENT. 

Appealable  judgments,  see  "Appeal." 

Deciston  on  appeal,  see  "Appeal." 

For  deficiency  on  foredosure,  see  "Mortgages." 

A  judgment  in  an  action  under  on  unconsti- 
tutional statute  is  not  void. — Brandfaoefer  v. 
Bain  (Neb.)  218 

Wherfe  a  decree  of  divorce  was  rendered  in 
default  of  an  annwer  after  defendant's  attor- 
ney has  withdrawn  the  answer  filed,  becnune 
of  nonpayment  of  bis  fees,  held,  under  the  cir- 
cumstances of  the  case,  that  the  decree  should 
be  vacated.— Nichells  v.  Nichells  (N.  D.)  73. 

Where,  after  a  default  judgment  against  a 
bank,  which  was  collected  and  turned  over  t» 
^e  mditor,  who  deposited  the  same  In  defend- 
ant's bank,  subject  to  check,  and  had  drawn  a 
part  thereof,  the  judgment  was  vacated  by  or- 
der allowing  defendant  to  answer,  held,  that 
defendant  bank  could  not  exerdse  any  owner- 
ship over  the  balance  of  the  fund  deposited,  in 
the  absence  of  a  stay  of  execution  by  order  of 
reHtihitiou.- Martin  v.  Minnekahta  State  Bank 
(8  D.)  127. 

Where  defendant  appeared  and  demurred  to 
the  complaint,  and  judgment  was  entered  there- 
on without  objection,  defendant  caunot  com- 
plain  that  the  judgment  as  altered  was  not 
prayed  for.— Viles  v.  Green  (Wis.)  836. 

Certiorari  is  a  proper  proceeding  to  set  aside 
a.  void  judgment.— Harbour  t.  Eldred  (Mich.) 

1054. 

Res  Jmdloata. 

Conclusiveness  of  a  judgment,  the  benefits  of 
which  have  been  accepted  by  one  afterwards  as- 
serting a  claim  therein  litigated  and  denied.— 
Busch  V.  Wilcox  (Mich.)  48b. 

An  allowance  of  fees  to  a  conntr  clerk  by  the 
county  liotird  is  conclusive  unless  appealed 
from,  and  the  county  cannot  afterwards  re- 
cover the  amount  allowed,  though  the  allow- 
ance was  illegal.- Heald  v.  Polk  County  (Neb.) 
376;  Bagoss  v.  Cuming  GoDn(y  (NebJ  878. 
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Where  a  suretr  on  a  boud  of  iodt'iaoity 
flfainst  meehnnios  liens,  as  attorney.  coDdiicted 
tho  defense  in  an  action  to  enforce  such  liens, 
the  judgment  therein  is  concluiiive  agaiuat  him 
in  R  subsequent  action  on  the  lioud. — Reed  v. 
McGregor  (Minn.)  88. 

A  decree  of  a  probate  coart  assifrnln^  the  res- 
idue of  a  decedent's  estate  is  concliisire  on  all 
persona  interested  therein,  whether  then  in  be- 
Ins  or  not— Ijadd  t.  Wciakopf  (Minn.)  90. 

Uen. 

ruder  Code.  }  2882.  the  liens  of  judgment 
Rttiu-b  to  after-acqnircd  proi>erty  pari  paasn.— 
Ware  t.  Delahaye  (Iowa)  QW. 

Foveiant  Jn^cment. 

A  foreign  judgment  ordering  an  assessment 
on  Dreiuium  notes  of  an  insurance  company  to 
not  open  to  collateral  attach. — Parker  t.  Stongb- 

ton  Mill  Co.  (Wis.)  TBI. 

A  foreign  judgment  against  one  partner  for 
a  firm  debt  Is  a  bar  to  an  action  against  another 
member,  not  served  in  the  former  actitm.— Keith 
Bros.  &.  Co.  T.  Stiles  (WHl)  800. 

AotloB  on. 

In  an  action  on  a  justice's  judgment  Jurisdic- 
tion  cannot  be  riiown  by  memoranda  on  the  file 
wrapper.— Rasch  v.  Bissol  (Mich.)  T.  • 

Judicial  Notice.  . 

See  "Bridence." 

JnzlsdiotioiL. 

Jurisdictional  amoant,  see  "Appeal.'* 
Of  jiwtice.  see  "Justices  of  the  Fence." 
On  appeal,  see  "Aiqieal.*' 

JURY. 

Affidavits  of  Jurors  to  impeach  verdict,  see 

"New  Trial.''^ 
Misconduct  as  ground  for  new  trial,  see  "New 

Trial." 

Vrovince  of,  in  determining  question  of  adverse 

I>08a«8sion,  see  "Adverm*  Poasession." 
Trial  by  jury,  see  "Constitutional  I^w," 

In  a  prosecution  for  a  felony  it  is  proper  to 
summon  peraons  to  swve  as  jnmiB  in  anticipa- 
tion of  8  demand  for  talesmen.— Pflueger  v. 
State  (Neb.)  1094. 

The  order  in  which  the  right  to  challenge  In  a 
criminal  case  shall  be  ezcmsed  is  in  the  discre- 
tion of  the  court~<TraTe]y  v.  State  (Neb.)  452. 

A  challenge  for  cflnse.  without  specifying  the 
grounds,  is  too  indefinite.  —  Davis  v.  Anchor 
Mut.  Fire  Ina.  Co.  (Iowa)  i»7. 

In  proceedings  for  contempt  iu  violating  an  in- 
jun.'iHon.  defendant  Is  not  entitled  to  a  jury 
trial.— State  v.  Markoson  (N.  D.)  034. 

An  action  to  set  aside  an  alleged  fraadulent 
conveyance  of  property  hdd  to  be  equitable  in 
its  nature,  aud  not  triable  by  Jury.--Monroe  v, 

Reid  (Neb.)  983. 

On  an  inane  as  to  whether  the  garnishee  was 
Indebted  to  the  principal  defendant,  the  parties 
are  not  entitled  to  a  jury  trial.— Ddaney  v. 
Hartwig  (Wis.)  1035. 

JXTSnOBS  OF  THE  FXIAOB. 

Authority  to  arreet  without  warrant,  see  "Ar- 
rest." 

■Turisdiction  in  a  criminal  caae  is  not  lost  by 
adjourning  the  cause  more  than  three  days.— 
SUte  V.  Valure  (Iowa)  280. 

A  Jnstice.  under  section  CiOCi^,  Comp.  Laws, 
may  set  atdde  a  defanit  Judgment  taken  against 
a  party  by  mistake  or  excusable  neglect. — ^Per- 
rott  T.  Owen  iS.  D.)  526. 


Tlie  amount  claimed,  and  not  the  amount  re- 
eorered,  determines  thejurisdictlon  of  n  jnstice. 
—Warden  Bnshnell  St  Grlesener  Co.  r.  Raymond 
(S.  D.)  525. 

A  justice  has  no  jurisdiction  of  an  action  for 
the  recovery  of  mouey,  where  the  amonnt  claim- 
ed exceeds  9100.— Warder.  Bnshnell  &  (rlees- 
ner  Co.  v.  Raymond  (8.  D.)  526. 

In  an  action  before  a  jastice.  where  defend- 
ant does  not  appear,  the  record  mnnt  show  legal 
service  of  sammons.—Miller  v.  Pine  (Neb.)  'Zi2. 

Under  Const  §  18,  art.  6,  a  Justice  has  Jari«- 
diction  only  over  ofTenaeB  for  which  the  penaliy 
does  not  exceed  three  months  imprisonment  or 
a  fine  of  flOOi— Keeshan  v.  State  (Neb.)  000. 

The  only  nnthmty  of  a  jiuHce  nnder  Cr. 
Code,  i  IT,  before  the  amendment  of  1803.  was 
that  of  examining  magistrate.  —  Keevhan  v. 
State  (Neb.)  605. 

The  failure  of  a  justice  to  enter  on  the  dockoi 
the  day  and  hour  fixed  in  the  snninious  for  the 
trial  is  fatal  to  diejndgment,  where  defemlant 
does  not  appeal.— Miller  v.  Pine  (Neb.)  232. 

A  justice,  without  a  return  of  the  writ  in  re- 

S levin,  cannot  adjourn  the  cause,  under  2  How. 
nn.  St.  I  (tOQQ.— Harbour  v.  Eldred  (Mich.) 
1054. 

The  failure  of  a  justice's  docket  to  show  that 
plaintiff  appeared  within  one  hoar  of  the  time 
named- in  the  suniiuons  for  appearance  1m  fatal. 
-Miller  v.  Plue  (Neb.)  232. 


liAlTBLOBD  AND  TENANT. 

See,  also,  "Foreible  Entry  and  Detainer. " 

Where  a  teacher  ia  given  poesession  by  the 
school  district  of  rooms  in  the  school  building, 
for  use  in  connection  with  the  school,  his  pos- 
scHBion  Ih  thnt  of  the  school  district,  and  the 
relation  of  landlord  and  tenant  doea  not  exist. 
—School  Dist.  No.  11  of  Alpine  Tp.  t.  Batacbe 
(Mich.)  190. 

One  who  has  been  given  possession  of  a  build- 
ing 88  employ^  of  the  owner,  without  any  r<>lu- 
tion  of  landlord  and  tenant  b^ng  created.  l>e- 
comes  a  tenant  by  sufferance  In  holding  over 
after  the  termination  of  the  employment.  — 
School  Dlst.  No.  11  of  AliriM  To.  t.  Batsche 
(Mich.)  196. 

The  lessor  of  an  opera  boose  held  not  liable 
for  injuriefl  to  a  member  of  a  troupe  resulting 
from  falling  tbrouirh  an  ungtinrded  n|>eniuc 
back  of  the  stage  in  an  insufficiently  liirhted 
passage  way. — Holton  v.  Waller  (Iowa)  (KtTI. 

Leases. 

Lenae  with  voveuaut  of  renewal  constmed. — 
Steen  v.  Scncel  (Neb.)  9.'>7. 

Evidence  examined,  and  held  inaoScieut  f* 
show,  after  a  lease  expired,  any  action  on  the 
part  of  a  tenant  looking  to  a  renewal  of  the 

lease.— Steeo  v.  Sdieel  (Neb.)  957. 

Evidence  examined,  and  Ar/rf  that  a  tenant 
conld  not  resist  his  landlord'it  entry  on  tenuina- 
tiou  of  the  'lease,  on  the  ground  that  he  had 
never  been  iDvested  with  possession. — Lewis  v. 
Brandle  (Mich.)  734. 

Bent. 

Ijiabillty  of  a  tenant  for  rent  for  the  unex- 
pired term  after  vacating  the  premtsea.— S^u- 
lenberg  v.  Uffetmann  (Mich.)  400. 

A  landlord  cannot  have  a  lien  for  rent,  where 
the  consideration  moving  to  him  under  the  leane- 
is  for  rent  and  other  purposes,  and  it  cannot  lie- 
determined  what  part  ia  for  rent.— Crill  t.  Jef- 
frey (Iowa)  (t%. 

An  action  for  restitution  for  nonpayment  of 
rent  shmiltl  be  diRuiif(M>d,  where  tenant  twidew- 
the  amount  dni>.  and  nfFera  to  pay  costs. — George 
v.  Mftiiouey  (Miun.i  911. 
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Whpre  ft  landlord  treats  t  tenant  holding 
orer  as  a  treapasaer.  he  cannot,  on  ertctlon.  hold 
her  for  a  greater  rent  than  that  for  which  she 
was  liable  under  the  lease.— Johnson  t.  JobD> 

80O  IMinu.)  90&. 

In  r^leriD  a  lessor  to  recoTer  furniture 
linblc  for  the  rent  under  the  terms  of  the  lease, 
the  lessee  can  set  off  dflniagea  for  failure  of  the 
lefwor  to  repair  as  required  bj  the  lease.— Col- 
lins T.  Morrison  (Wis.)  1000. 

LABCENT. 

Railroad  tickets,  after  beuic  taken  up  by  the 
conductor,  fteW  to  be  a  subject  of  larceny.— 
State  T.  WilBOn  (Iowa)  206. 

The  effect  of  evidence  of  possession  of  Rtolen 
^ods  is  for  the  jury.— Dobson  v.  State  (Neb.) 

Presnmption  ss  to  the  possession  of  stolen 

property  a  few  hours  after  the  same  was  stolen. 
—State  T.  Wilson  (Iowa)  2(W. 

Where  there  was  evid^ce,  though  contradict- 
ed, that  defendant  sold  a  stolen  hng.  a  verdict 
of  guilty  will  not  be  set  aside. — State  t.  Stuhl- 
milVer  (Iowa)  279. 

Rridence  hrfd  sufticient  to  sustain  a  convic- 
tion of  larceny  as  bailee.— Ford  y.  State  (Neb.) 
1082. 

An  instmction  In  a  prosecution  lor  larceny 
ttB  liailcc  examined  ana  kdd  correct. — Ford  v. 

State  (Nel>.)  1082. 

An  instmction.  in  a  prosecution  for  larceny, 
that  "if  defendant  assisted  in  driving  the  hogt« 
to  town,  and  disposing  of  them,  not  knowing 
the  same  to  have  been  stolen,"  he  could  nut  be 
guilty  of  larceny,  held  to  properly  present  the 
defense  to  the  Jury.— State  t.  Cross  (Iowa)  614. 

Iiaws. 

See  **Statntes." 

Leaoes, 

See  '*Iduullord  and  Tenant." 


See  "Wills." 


Levy. 

Of  attachment,  see  "Attncbment." 

LIBBL  AND  SLANDEB. 

Verbal  slander  is  not  a  crime.— Bohner  t. 
Bohner  (Neb.t  700. 

The  publir'alion  of  plaintiff's  name  in  a  list 

under  the  heading  of  "Spedal  Reference  Ust 
of  Vnsettled  Claims"  held  to  he  libelous.— 
Traynor  T.  Selloff  (Minn.)  915. 

A  publication  charging  plaintiff  with  being 
a  dangerous,  able,  and  so<1itious  agitator  is 
lUteloua  per  se.— Wilkes  v.  Shields  (Sllnn.)  021. 

Certain  words,  accusing  plaintiff  of  drunken- 
ness, etc..  Md  actlonaUr  per  se.— Morgan  t. 
Kennedy  (Mlno.)  &l2. 

A  letter  written  of  plaintiff  to  the  judg(>  predd- 
ing  at  the  trial  In  an  action  hrtd  libelous  per  se. 
— Morgan  V.  Andrews  (M'ch.)  SCO. 

Complaint  in  an  action  for  libci  held  sudicient 
to  state  a  cause  of  action.— Traynor  t.  Selloff 
(Minn.)  015. 

It  is  necessary  that  the  evidence  should  corre- 
spond with  the  allegations,  but  it  is  not  neces- 
sary to  prove  the  exiu-t  wwrds  under  a  plea  of 
justification.— Magnire  t.  Yaughan  (Mich.)  44. 


ZJOBINSB. 

Of  peddlers,  see  "Mnnidpal  Oorporations." 
To  practice  medicine,  see  "Phyiridans  and  Sur- 
geons." 

An  executed  parol  license,  for  a  considera- 
tion, to  use  anotlier's  land  for  dtainsge,  is  rev- 
ocalile,  tlion^  expendltnres  have  been  made 
thereunder.— Tlioemke  t.  Fiedler  (Wis.)  lOSa 


See,  also,  "Maritime  Liens";  "Mechanics' 
I  Lk-ns." 

'  For  rent,  see  "Landlord  and  Tenant." 
,  Of  attachment,  see  "Attachment." 
;  Of  esecntion.  see  "Execution." 
j  Of  judgment,  see  "Judgment" 
Of  logger,  see  "Logs  and  Logging.'* 

,  Where  attachment  levied  on  the  property  of 
I  a  corporation  is  abandoned,  and  receiver  ap- 
I  pointed,  laborers  may  file  their  claims  with  the 

rei-eiver  instead  of  the  sheriff.- St  Paul  Title- 
'  Insurance  &  Trust  Co.  t.  Diagonal  Coal  Co. 

lluwaj  (iOU. 

T.TMTTATION  OF  AOnOITS. 

See,  al.so,  "Adverse  Possession." 

An  action  againut  a  national  bank  under  Rev. 
St.  r.  S.  g  r>lil8,  for  a  i)ennlty  for  receiving 
UHurious  interest,  must  be  brought  within  two 
j-eiirs  from  the  date  of  the  transaction.— Nor- 
folk Nat.  Bank  v.  Schwenk  (Neb.)  1073. 

Where  it  is  not  apparent  on  the  petition  that 
the  action  Is  barred,  limitation  as  a  defense 
ninst  l>e  pleaded  in  the  answer.  —  Uauua 
Kmerson  (Xeb.)  220. 

Averment  of  facts  In  petition  held  sot  to  diow 
fraudnlent  eoneeahnent  of  eanse  of  action.— 
McNeill  V.  Sigler  (Iowa)  604. 

Petition  hfid  to  demand  merely  an  account- 
ing hy  a  guanliaii,  and  not  to  state  a  cause  of 
action  on  a  guardian's  bond.- Wycofl  t.  Michael 

(Iowa)  fi08. 

Evidence  considered,  and  hdd,  that  a  bill  for 
an  accounting  was  barred  by^the  statute. — 
Thompson  v.  Crosby  (Minn.)  823. 

Rniinlnc  of  statnta. 

A  8t04>knolder'B  right  of  action  to  compel  de- 
livery of  stock  accrues  when  a  demand  therefor 
is  refuHcd.— Wells  v.  tireen  Bay  &  M.  Onal 
Co.  (Wis.)  60. 

The  fact  that  a  motion  for  n  rehearing  was 
made  on  anieal  does  not  stay  the  proceedings, 
so  as  to  affect  tiie  running  of  the  statute  of 
limitationB  against  a  cause  of  action  on  the  ai>- 
pcal  hond.—Busch  v.  Wilcox  (Mich.)  485. 

A  cause  of  action  on  an  appeal  bond  arises  on 
'  the  rendition  of  the  judgment  of  the  appellate 
court,  nffirming  the  Judgment  below,— Bnach  v. 
Wilcox  (.Mirh.y  485. 

A  receiver  is  a  trustee  so  that  limitations  do 
not  <iiniuieiice  to  nin  against  an  action  to  en- 
force the  tnist  until  he  repudiates  it  by  some 
I  overt  act.— Donahue  v.  Quackeubush  (Minn.) 
141, 

Code,  X  2.^7.  providing  that,  where  plaintiff, 
!  after  commencing  his  snlt.  fails  to  prosecute 
I  the  same,  a  nonsuit  bnmght  within  six  months 
,  shall  lie  deemed  a  continuation  of  the  first,  does 
1  not  apnly  where  the  action  first  commenced 
was  dismissed  becaune  prematurely  brought. — 
Ilenslnkveld  v.  Capital  Ins.  Ga  of  Dei  Moines 
ilvvra)  G04. 

Under  Gen.  St  1804,  c.Ttl.  if.  within  a  rear  aft- 
er transfer  of  bank  stock,  conditions  arise  which 
authorise  a  suit  to  enforce  the  stockholders'  lia- 
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bilitf,  the  action  uiRj  be  brougbt  irlthin  six 
fears  after  th^  debt  nKninnt  the  bank  matures.— 
Harper  y,  Oarroll  (Miiiu.)  14^. 

Limitations  mn  itRainst  the  docket  entrr  of  a 
traiiseript  of  a  justice's  judgment  from  the  date 
of  entiy  of  the  judKment,  and  not  of  the  tran- 
script.--Wilcox  t.  LanU  (Mich.)  735. 

Action  acenilng  In  faror  of  inaane  person, 
xrh&  remains  inaane  nntll  death,  within  one 

year  before  cause  of  action  is  barred  by  limi- 
tation, is  extended  only  one  year  after  such 
<leath.— McXeiU  v.  Sigler  (Iowa)  tiOl. 

Aoknowlsdsment. 

Snfficiency  of  an  aclcnowledinnent  of  a  debt 
to  bar  the  running  of  the  statute  of  limitation 
thereof.— D.  M.  Oaborne  ft  Co.  t.  Heow 
(Minn.)  1151. 

Limiting  lilabiUty. 

See  "Carriera." 

liquor  Selling. 

See  "Intoxicating  Liquors." 

LIS  PENDENS. 

Under  Code.  fi§  3160.  8152,  where  plaintiff 
broUffht  an  equitable  suit  before  obtatnin;?  the 
jiid|i:ment  at  law,  and  after  judgment  filed  a 
supplemental  petition,  the  service  of  the  original 
notice  in  the  suit,  and  the  &Ung  of  such  supple- 
mental petition,  do  not  give  a  lien  on  property 
in  the  hands  of  a  defendant  belonging  to  the 
JadKinent  dobtor,  though  all  defendants  ap- 
peared.—Ware  T.  Delabaye  (Iowa)  040, 

liocal  I^egialatlon. 

See  "Constitntional  Law." 

liOGS  AND  LOOGINQ. 

A  log  lien  attacnes  when  the  labor  is  perform- 
ed, and  ia  not  defeated  br  the  failure  to  file  the 
claim  in  the  lifetime  of  the  debtor.— Vilea  t. 
Green  (Wis.)  656. 

Right  of  owners  of  land  to  try.  In  an  action  to 
enforce  a  logger's  lien,  the  question  of  the  Talid- 
ity  of  the  tax  title  nnder  which  the  person 
ngainst  whom  the  lien  la  aaaerted  claims.— Cook 
T.  C?bok  (Mich.)  12, 

Retnrn  of  serrlce  of  writ  of  attachment  and 
mventory  on  the  snrreyor  general,  in  action  to 
enforce  a  lien,  AeU  sufficient.— Scott  &  Holston 
Lumber  Co.  v.  Sharvey  (Minn.)  1132. 

Doable  damages  are  not  rccoverablo.  nnder 
Sanb.  &  B.  Ann.  St.  f  4449.  for  the  conversion 
of  logs  situated  80  rods  from  the  bank  of  a 
riTer.— Parkhnrst  r.  Staples  (Wis.)  882. 

Maglstirate. 

See  "Justices  of  the  Peace." 

MAUCJIOTTS  MISOKTEF. 

Sufficiency  of  an  indictment  under  Code,  § 
3085,  for  maliciously  secreting  and  injuring  an 
animal.— State  t.  Pnipps  (Iowa)  411. 

On  a  trial  nnder  Code.  8  3985,  for  maUdously 
SL'creting  and  injuring  a  horse,  it  need  not  be 
shown  that  defendant  knew  who  the  owner  of 
the  horse  was.— State  v.  Phipps  (Iowa)  411. 

HAUGHOUS  FBOSEOUnON. 

An  action  will  not  lie  until  the  proceeding 
comiriatned  of  has  been  terminated  in  favor  of 
the  defendant  therein.— Mnrphj  t.  Bnut  (Neb.) 


In  an  action  for  maUcloaaIr  ming  ont  a  writ 
of  attachment,  probable  eauae  li  sbown  bir  pcoof 
that  defendant  placed  all  the  facta  before  hit 
couusel  and  acted  on  his  adrice.— Wieainger  r. 

First  Nat  Bank  (Mich.)  59. 

Propriety  of  directing  a  rerdict  for  defendant, 
an  action  for  malicionaly  suing  ont  a  writ  nf 
attachment.  —  Wieringer  t.  F^rst  NaC  Bank 
(Mich.)  50. 

UANDAMUB. 

Mandamus  to  enforce  a  private  right  should 
be  entitled  in  the  name  of  the  state  at  the  re- 
lation of  the  real  party  fn  interest.— Hdnu  t. 
MoQtton  (S.  D.)  ISST 

Mandamus  will  not  lie  to  review  qoestlons 
arising  during  a  proceeding  nntil  after  final 
judinnent.— Walsh  v.  St.  Clair  Circuit  Judge 
(Mich.)  1045. 

Mandamus  will  issue  only  when  the  ri^t  to 
ni]nire  the  performance  of  the  desired  act  la 

clear.— State  r.  Bowman  (Neb.)  223. 

To  moiLloipal  bowdb  mmA  ftflaera. 

Where  an  official  bond,  sufficient  in  form  and 
substance,  is  rejected  by  die  conntf  board,  the 
remedy  of  the  officer  is  by  mandamus. — ^McMII- 
lin  V.  Richards  (Neb.)  242. 

In  mandamus  to  a  county  board,  the  writ  is 
;  properly  directed  against  the  individuals  in  their 
official  capacity.— Gooperrider  v.  State  (Neb.) 
372. 

In  maadamus  to  a  county  board,  certain  mem- 
bers may  be  relators,  and  the  other  members 
respondents.— Oooperrider  v.  State  (Neb.)  37*2. 

Ministerial  officers  may  assert  the  nneonstito- 
tionality  of  a  statute  impooing  a  duty  on  tbem 
as  a  defense  to  mandamvs  tar  the  perf<wmanGe 
of  ancb  duty.- Van  Horn  v.  SUte  (Neb.)  365. 

Mandamus  will  lie  to  compel  a  city  comp- 
troller-to  audit  a  valid  claim  againat  a  d^, 
where  there  is  money  In  the  treasury  to  tbe 
credit  of  the  appropriate  fond  to  pay  It.— State 
V.  McCardr  (Mrnn.!  1133. 

Kfandamus  will  not  lie  to  control  the  artian 
of  school  directors  wbere  ibef  ara  antboriaed  to 

exercise  a  sound  discretion.— Heinta  v.  Monlton 

I  vS.  D.)  ia5. 

In  mandamus  to  a  school  Iward  the  chair- 
man is  not  a  necessary  party  defendant  where 

!  he  has  at  all  times  been  ready  to  perform  the 

I  acts  sought  to  be  required.— Heinta  t.  Maul- 

I  ton  (S.  D.)  135. 

Where  the  notice  of  the  period  In  which  to 

t  redeem  from  a  tax  sale  is  tatally  defer-tive, 
mandamos  win  lie  to  compel  tluroonntr  auditor 
to  allow  redemption.— State  t.  Halden  (Minn.) 
668. 

To  oorponiloa. 

Where  a  water  companr  refnaea  to  fnmldi  a 

customer  with  water  until  the  latter  pays  $1, 
aside  from  rent,  for  failure  to  pay  rent  at  tbe 
time  required,  the  company  wlU  be  compelled  br 
mandamus  to  so  furniah  water  without  vutt 
lyment.— American  Waterw<Hte  Oo.  T*  State 
Neb.)  TIL 

MatiBlaiighter. 

See  "Homidde." 

KABXmCB  lilBNS. 

steam  dredges  are  not  water  craft  within  2 
How.  Ann.  St.  c.  ^8,  I  2.^&artlett  r.  Steam 
Dredge  No.  14  (Mteh.)  951. 

Marriage. 

See  "Divorce";  "Husband  and  Wife;.** 
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MABSHAIiINO  ASSETS  AND 
SECXmiTIES. 

\Vh*re  a  domestic  inmiranee  rompany.  on  re- 
tiriiiK  from  businetM,  reiii»iired  its  risks  In  a 
ftjri'ign  comitauy.  aiid  filed  a  bomi  to  protect 
fiuth  reinfiuran«'f,  claims  iiDder  policies  other 
tlian  thoHe  tviiixurcd  can  be  paid  only  from  the 
iiecuri^  after  the  reinsnred  polides  have  been 
paid.— UuKheti  v.  Honner  (WIb.)  887. 

MASTER  AND  SERVANT. 

See.  alHo,  "Principal  and  Agent," 
Wages. 

One  hutiiK  for  the  value  of  •erricpB  while  a 
miaor.  and  living  with  def<>ndant.  in  entitle*!  to 
recover  on  orerrorainic  the  premimption  that  hiR 
services  were  gratuitous.  —  Reeao  t.  l^hau 
(l(iwa>  (M). 

In  an  action  for  serviceH  rendered  while  nlain- 
tilT  was  a  minor  and  a  mcmbt^i  of  defendant's 
fHiiiily,  evidence  that  defendant  pnjuiiM**!  to 
give  plaiutuf  a  sum  of  money  and  certain  pr(^ 
erty  if  he  continued  to  live  with  him  is  admissi- 
ble to  show  that  he  expected  to  pay  for  plain- 
tiffs serTicea.— Resso  t.  T^han  flowa)  fI8H. 

MMter'a  UabUlir  t*  third  pwsMa  tar 
tort  <Mt  aarrut. 

A  eomplaim  alleging  that  jilniiitifrn  ward  was 
injured  by  the  wanton  reeklerisneHS  of  defend- 
ant'N  Hervaut  hfid  to  stati*  a  canse  of  action. — 
MeVoy  v.  Oakea  (Wis.)  748. 

I<la.1iiUt7  for  Mta  of  Independent  oom- 
traetor. 

One  who  contracts  to  build  nrcordinj{  to  fixed 
uans.  and  of  certain  materials,  the  work  to  bo 
doui>  as  be  may  direct,  subject  onl>-  to  ins|H>c- 
tiou  by  the  arrhile<*t.  is  an  independent  con- 
tractor.—Smith  V.  Milwaukee  Builders'  & 
Traders'  Exchange  (Wis.)  llMl. 

The  owner  of  a  IraildinR  In  the  process  of 
erection  by  an  liirteiiendent  confraetor  in  not  lia- 
ble for  injuries  to  paacH^rH-hy  oerHSioited  by  a 
falling  brick.— Smith  t.  Milwaukee  Kuildera^  & 
Tcadeni*  Exchauge  (Wis.)  1041. 

Where  neither  tbi*  owner  nor  two  independent 
contractors  engaged  in  the  constniction  of  a 
building  have  tximpliitl  with  nn  ordinance  com- 
pelling the  crei-tion  of  a  roof^il  passageway 
over  tlip  sidewalk  fur  the  safety  of  ped<wtriauB, 
all  three  are  liable.— Smith  v.  Milwaukin;  Build- 
ers' &  TruderH'  Kxi-bangi*  (Win.)  1041. 

The  failure  liy  an  owner  to  conform  to  mu- 
uiripal  relation**  in  conatmcting  his  building 
cannot  be  excused  on  the  ground  Itiat  the  bnild- 
Ing  is  being  erected  for  htm  by  independent 
contractors.— Snuth  r.  Milwauket;  Bulldera'  & 
Traders'  Kxchange  (Wis.)  UWl. 

A  mill  owner,  contracting  with  another  to  do 
tJiG  uuinual  labor,  hddji&hlc  for  an  injury  to  the 
employ^  of  such  contractor, — Xeimeyer  v,  Wey- 
erhaeuser (Iowa)  41G. 

Maater'i  lia,blllt7  for  Ininry  to  aerrant. 

EviilfDce  examiiietl  and  hflil  that  s  mtiKter 
was  not  liable  for  injuries  to  a  8er\-sut  while 
attBni;>ting  to  extinguish  a  Hn>.  —  Burke  v. 
Parker  (Mich.)  IWTi. 

Evidence  In  an  action  for  injuries  to  a  serv- 
ant hrlil  to  pFescot  a  question  for  the  jury  as 
to  whether  defendant  was  negligent  and  wheth- 
er pIiiintifT  waN  acting  withiu  the  mtipe  of  bis 
enipliiynienl.— Voyer  v.  Dispatch  Printing  Co. 
(Minn.)  1i:tS. 

Evidence  examined,  and  hrl4,  that  a  master 
was  not  liable  for  the  death  of  his  servant 
eatised  hr  working  while  sicli.— Kerr  t.  Keokuk 
Waterworks  Co.  (Iowa)  596. 

Evidence  in  an  action  againat  a  raibwsd  com- 
pany for  injuries  to  an  employ^  couidaed,  and 
▼.64N.-W.— 76 


fylil  to  support  a  judraneut  for  plaintiff.— Alien 
V.  (-'hicagfi,  M.  &  St.  P.  Ry.  Co.  aowa)  (113. 

A  jury  may  conRider  how  much  allowam-e 
should  be  made  for  pliiintifT's  youth  in  de- 
termining the  care  to  be  expecttHl  of  him  by  hiit 
eumloyer.— Disotell  v.  Ueni-y  l.uthor  Co.  (WiH.i 

In  au  Hiition  for  the  denth  of  ii  ftwitehmnii 
cHUsed  by  his  foot  being  caught  between  the 
railM  at  a  fr"K.  evidence  that  it  was  impossible 
for  a.  foot  to  be  su  ;'aught  with  the  blocking 
used  by  defendant  is  admissible  to  muow  that  the 
particular  hlm-kiug  compliiim^  of  was  defwtive. 
—Paine  v.  Ensteru  Ry.  Co,  of  Minnesota  (\^'ls.> 
lOOu. 

Where  it  is  Hhowa  that  a  fuifety  appliance  used 
by  a  railroad  e<mijmny  faaa  liecome  defective  by 
continued  use,  it  is  not  necessary  in  an  a<'1ioii 
for  injuries  to  show  that  defendant  had  notifc 
of  such  condition.— Paine  v.  Ka«tern  Itv.  f'o.  of 
Minnesota  iWik.i  HMt.t. 

A  railroad  company  1«  liablt-  for  injury  to  au 
employ^  by  a  defe<^ive  roadbed  only  where  such 
defect  was  tin-  ivsult  of  its  uegligeuce,  and  audi 
Bs  might  have  been  exiiected  to  cause  sneh  an 
injury.- .Mc<3«wan  t.  (*bl;-ago  &  N.  W.  Ry.  Co. 
(Wis.)  8»l. 

Question  for  jury  as  to  whether  a  maater  was 
negligent  in  famishing  ti>  au  inuxiNvlenced  em- 
ploye a  hi»;li-i*pirited  honte  with  au  improtter 
harness. — noffinsu  T.  Adaiiia  (Mich.)  7. 

Fellow  serTants. 

Evideno'  examined,  and  hdil,  that  plaintiff 
was  injured  by  the  negligence  of  a  fellow  aerv- 
ant.— Petaja  v.  Anrora  Iron  Min.  Co.  <Mich.i 
335. 

"VlTieru  a  superintend  cut.  as  n  Tolunlecr.  as- 
sists an  employe  to  do  certain  work,  he  is  a  fel- 
low servant  of  the  emtiloy^— Hartford  v.  North- 
ern Pac.  R.  Co.  (\\  is.)  1033. 

I.aws  1S8».  c.  438.  does  not  make  a  railroad 
company  liable  for  damages  to  an  employ^  by 
the  negligence  of  the  foreman  of  a  repair  sliop. 
— ^rtford  V.   Northern  Pac.  R.  Co.  (Wis.) 

AassBptton  of  risk. 

Evidence  examined,  and  hrld  that  an  employe 
assumed  the  risk  by  which  he  was  injured.-- 
Shackelton  v.  Manistee  &  X.  E.  R.  Co.  (Mich.) 
7;i8:  TIazen  v.  West  Superior  Tjumbcr  Co.  (Wis.) 

sa  I . 

Contrlbntory  neglicenoe.  , 

Where  the  evidence  »  c<Hit1icting  as  to  wheth- 
er deceased  was  killed  through  bis  own  negli- 
gence or  that  of  defendaut,  the  Isaue  ahimid  be 
left  to  the  jury.  — Mcfrris  v.  Excelsior  Coal  Co. 
(Iowa)  627, 

Evidence  examined,  and  hrld  error  to  Krant  a 
nonsuit  on  t\u-  Kronnd  that  the  person  injnretl 
had  the  sanic  uieinis  of  knuwle^ige  as  to  the 
negligence  uf  a  iTMwn'ant  as  the  master  had,— 
Daly  V.  Sang  (Wla.)  »07. 

MECHANICS'  LIENS. 

Where  lalmr  is  iierformed  for  a  contractor  at 
diffen'nt  dates,  and  more  than  *¥)  days  intcr- 
veucft  iM'tween  such  dates,  the  presumption  In 
that  such  labor  was  perfonned  under  different 
c<mtrn<-ts:  and.  to  entitle  claimant  to  a  lien, 
he  must  tile  his  statement  within  00  daya  troui 
the  last  date  of  jM-rforining  labor  under  each 
contract. — Hansen  v.  Kinmy  (Xeh.)  710. 

Verification  of  the  statement  that  attiunt,  the 
claimant,  had  knowledge  of  the  facts  stated, 
and  that  they  were  true,  was  sufficient.— Nor- 
dine  T.  Knutson  (Atinn.)  5tto. 

SCemoraxidiun. 

Under  statute  of  frauda,  aee  "fYanda,  Statute 
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Mileage. 

Of  witneBS.  we  "WltueHS." 

Militia. 

Exnenae  of  mniiiU'iuiiicp,   Heu  "Couxtitutional 
Uw." 

Misconduct. 

Of  jory,  aee  "New  Trial." 

MOBTOAGBS. 

See,  aUo,   "Chattel  Mort)pi)ccH";  "Frautlaleot 

Convey  ancuH." 

Wlia.t  eonatltittes. 

A  contrat.'t  ipven  to  WMJuro  boutlH  hidJ,  as  be- 
tween the  parties,  to  ainiRtitnte  an  eqnitable 
mortgage. — Howard  t.  Iron  &  ImhA  Co.  (Minn.) 
896. 

Blckta  sad  UaMlitftM  of  movtcsco*  wmA 

mortjgaeee. 

A  writ  of  rt!HtitutioQ  will  not  be  iHS\h><l  to  put 
a  mortgaxef  iu  pOMtcMHinn  until  aft<*r  contirnia- 
tion  of  Bale  on  foreclnaun'.— Mm>hnn  v.  Bl<Nlgt>tt 
rwia.)  429. 

A  mortgagee  having  pnrchascd  the  premiaee 
at  forecloauro  mile,  and  oartng.  withont  the  rou- 
Bent  of  the  mortfcanor,  coliertiHl  rputs  from  tlie 
tenant,  is  liable  t<j  tliL'  mortgagor  for  tbe  Bame. 
-Siems  v.  Pierre  Bar.  Bank  <S.  D.)  167. 

A  mortgagee  who  payB  taxes  after  puUIcation 
of  notice  of  forceloBun*,  but  before  itale.  ix  en- 
titled to  repayment  of  the  tiinonnt  from  the  pro- 
ceeds of  Bale  on  forecloKiirc. — (iorliam  v.  Na- 
tional Life  Ina.  Oo.  of  Muntpelier.  Vt.  (Minn.) 
«06. 

Where  one  gave  a  niortgHKe  on  Itind,  and,  aft- 
er perfecting  nis  title,  save  a  aecund  mortgage, 
in  consideration  of  an  agreement  by  the  mort- 
gagee to  extend  the  time  of  nayment.  hdd,  that 
there  was  a  sufficient  consideration  for  the  ex- 
tension.—McKinnon  V.  Paleu  (Minn.)  387. 

Tranafer  of  propartx  mortsae«d. 

The  uuHwcr  in  an  aelion  aeainsl  Hul«e<iuent 
pun-hatwm  of  niortfniKed  laud  to  revoviT  the 
amount  of  the  mortgiiKP  flebt  asfiiimeil.  eoiisid- 
ered.  auil  hrlit  inKiifficient  as  a  defeni«e.— Con- 
necticut Mnt.  Life  Ins.  Co.  T.  Kna|ip  (^hlinn.) 
1137.      .  t 

A  quitclaim  deed  by  a  mortgagee,  purchaser  ; 
at  forerloBure,  aud  an  asaitniment  of  the  mort- 
RaRp  before  the  period  of  redemption  bad  ex- 
jtiml,  convt-yed  hII  the  intereKt  of  the  mort- 
gager.— (iHjte  V.  SttnUirn  (Mich.i 

Pument  amd  release. 

Where  a  purchaHvr  of  land  aKriH>a  to  amume 
a  mortgage,  be  becomefl  penHUialiy  liablt!  for 
the  paynient.—Hare  v.  Murphy  (Xeb.)  211. 

Where  Ihe  mortRftKor.  after  |iltit(ing  the  mort- 
goj^d  premiaca.  witti  the  t-oniient  of  the  mort- 
gagee makes  a  partial  payment,  he  Is  not  enti- 
U<^  to  hare  a  partial  rpleaiw  of  tlie  mortgaged 
premises.— Bay  View  Ijind  Co.  t.  Myers 
(Minn.)  816. 

The  aHHigiiment  of  a  note  and  mortgage  aa 

collateral  i4e*'urity  for  another  note  htla.  under 
the  eviden<-e  of  the  ease,  not  to  eonstitnte  a 
payment  of  the  note  i)e<-iiretl.  and  that  tbe  as- 
aianee  could  forvdose.  -Hiuith  t.  ComnuTdal 
Nit.  Bank  (S.  D.)  520.  ! 

Fonttloanre.  I 

A  foreclosure  is  not  invuliil  1k-<'iiu:<c  ihe 
amount  daimcd  was  excessive,  where  tbe 
amount  Ud  waa  imid.— Onge  r.  Sanborn  (Mich.) 
32. 

An  aanlKnuient  of  the  tiiort^nKe  and  a  ijuit- 
fluim  dt.-ed  by  the  uortgutCL't.-,  purchaaer  at  fore- 


eltHture  before  redemption  esidred,  do  not  annol 
the  foreclosure.— Oage  v.  Sanborn  Olich.)  32. 

The  flfrreement  of  a  morljiMKee  to  pay  iiri'ir 
Inetnuhrauces  is  not  a  condition  preetnlent  t-i 
his  rlKlit  to  foreclose  the  mortgaxe. — Bay  View 
Laud  (Jo.  V.  Myers  (Miuu.i  816. 

A  mortKagee  may,  on  breach  thereof,  fore- 
close a.  mortgage  executed  to  secure  the  pay- 
ment of  a  mortgage  incumbrance  on  land  con- 
veyed to  him,  wiuiont  first  paying  off  die  in- 
cumbrance.— Uaffel  T.  ICpworth  (Mich.)  lOE^ 

  Iffotiee. 

A  notice  of  foreclosure  sale,  which  does  not 
otate  the  true  date  of  the  murtgasre  is  fatally 
defei-tive.  -Clifford  t.  Tomlinsou  (Minu.i  381. 

A  notii^  of  foreclosure  of  a  murlKage  for 
iin  installuient  of  Inrenwl  need  not  wtatu  the 
iiniount  of  Ruch  Instaltment.— TrafttHi  v.  Cornell 
(Miuu.)  1148. 

The  fact  that  the  directors  of  a  bauk,  mort- 
Kaw.  authorized  the  publication  of  notice  of 
fureckieure.  can  l>e  abuwn  by  paroL— Omne  t, 
ijanhom  (Mich.)  32. 

t^iiSiricuL-y  of  the  publicatiou  of  a  notice  of 
luortKSKe  forec1(it<iire.  --  Smith  T.  Comniercial 
Nat.  Bank  (S.  D.)  521t. 

PImuUmc  aad  evUeBM. 

Complaint,  in  an  tiction  to  foreclose  as  an 
equitable  mortgage  a  contract  jriven  as  aecurity 
of  Ifouda.  coDHidered,  and  luM  sntHcient  tu  slate 
a  cause  of  actiun.— Howard  t.  Iron  ft  Lund  IV 
(Minn.)  tm. 

I'ni|iricty  of  admitting  certain  evidence,  in 
an  n<'tion  to  foreclose  a  mortfcaKc.  tending  to 
Hhow  that  certain  property  on  the  premisea  was 
not  covered  by  the  mortfiage.— Merefaants'  Nai. 
Bank  v.  Sunton  (Minn.)  3U0. 

Tbe  defense,  in  an  action  to  foreeloae  aa  an 
equitable  mortgage  a  4-nutract  to  secore  bonds. 

tbiit  tbe  liistrnmeat  nnx  void  as  to  creditors  and 
subsequent  incunibni ucerH,  ran  t>e  presentMl  only 
by  answer,  and  not  by  demurrer. — Howud  v. 
Iron  &  l^nd  Co.  (Minn.)  ttML 



Where  a  mortfiage  deiu-rilM*s  the  premise*  ax 
half  lots,  tli^  may  be  mid  in  one  parcel,  nnleas 
they   are   not  adjoining.  —  <laKe  t.  8anhorn 

(Mi<-li.)  .12. 

Where  the  mnrttrnjifor  was  joimtl  by  thcmort- 
lra)^'0  in  platting  the  mortfrajfeil  premisoti  and 
dtnlieatinf;  Ktri>ers.  each  parcel  surrounded  by 
such  streetM  became  a  dimnct  parcel  that  must 
Ih*  sold  xepamtely.— Bay  View  liuid  Go.  Uy- 
ent  (Minn.)  Kltt. 

The  pun-haser  of  atractof  land  sold  en  ma  we. 
instead  of  In  4<>*s,  cannot  have  the  sale  set  aside 
because  of  sucb  irregnlaiitT.— Middledex  Bnnk- 
ing  Co.  T.  Lester  (8.  D.)  168. 

The  sale  of  a  tract  of  farm  land  en  maaae,  in- 
stead of  in  40*8,  though  Irregular,  is  not  Toid. 
and  can  only  be  taken  advantage  of  by  a  party 
inJuriMl.— Middlesex  Banking  Go.  t.  1.4>ster  fS. 

D.)  HJ8. 

Comp.  I.)iws.  S  M.'iO.  proTidiue  that  tbe  pur- 
chaser in  entitled  to  receive  from  the  tenant  in 
puHKCBSion  tbe  rents  of  the  property  stdd.  does 
not  apfdy  to  sales  made  on  forecloaure  of  a  mi>rt- 
gage.— Siems  r.  Pierre  Sav.  Bank  (S.  D.)  167. 

—  DeAelenfiy  i«d(mettt. 

Where  title  to  land  was  taken  in  the  name  of 
one  for  all,  and  a  purchase-money  note  sifmed  by 
him  as  trustee  was  given,  a  deficiency  judgment 
WRK  properly  entered  against  the  trustee. — Kar- 
n-1  V.  Seed  (Neb.)  968. 

Kvidence  in  an  action  to  forecloae  a  mort^gf 
Hgainst  a  subsi^ueut  grantee  of  the  mortfraged 
jiremises  considered,  and  Arid  to  justify  a  defi- 
i-ien<T  judinnent  against  the  grantee,— UMiDor  t. 
National  Bauk  (S.  D.)  51». 
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Motion. 

To  riiiiipfl  eltK-tioD  beivvwn  tutmlpi.  mh>  "l*l»'inl- 
iiiB." 

ICUNICIPAIi  COBFOKATIONS. 

See.    hIbo.    •'('ouQTiwt" ;    "DrairiaBt*"' ;    "I  ligh- 

wsys":  "TowiiB." 
MandiimuH  to  muniripHl  hnnnlx  »nd  otti<-<>r8,  sec 

"Mftndainiw." 
Keriew  of  tax  levy  by,  see  "tVrtiorari."  | 

IwMwpomtlom  sad  powers. 

'riie  Joiat  coDimittec  <Ttiit4'<l  hy  S|>.  I.nwB,  , 
1880,  c.        id  a  mmiicinal  IkxIv.  hikI  its  iH>wcra 
are  not  affectod  by  the  provi»ions  i>f  ii  city 
charter  nor  by  a  charter  snbHi'qui-iiti.v  i-ruicteo. 
—State  V.  ML-C'ard.v  (Minn.)  J13;J. 

The  joint  committiH^  created  l).r  Sp.  Lhws 
188D,  c.  Ii4.  baa  entire  ctiarKc  of  tUv  city  hall 
and  courthouae  iu  the  city  of  St.  I'nul,  tind 
can  contract  for  hcHtinj;  aiul  liehiinK  the  mime. 
—State  V,  MHlanly  (,>linn.) 

Under  How.  Auu.  St.  i  HWi.  tlic  inty  council 
luay  appoint  city  AfmeMHora  by  Imllot  iiiHtt'ad  of 
by  tin  aye  and  nay  vote. — lioehnH>  v.  City  of 
MonrtMi  (Mich.)  'JXH. 

A  city  haa  inhentut  power  tn  build  wator- 
workH  and  an  eloc-tric  lijrht  pUuit,— KlHnwuml  v. 
( 'ity  of  Ucc»lHhurKh  (Wis.)  .S.sr.. 

Under  Uev.  St.  S  942.  ard  KtMHlnburgh  city 
charter,  that  city  ha«  j«owit  to  iiwne  boiidH  for 
thi!  erection  uf  waterworkH  ami  an  electric  lijibt 
lilnnt.-  KIlinwtHKl  v.  City  of  KcctlitbiirKh  (.Wia.) 
SiCt. 

An  ordinance  rcftuhiliuiK  a  biisincRH  of  junic 
dealers  examinet),  and  fceW  reawniablc— C'ity  of  . 
Grand  Kapida  v.  Brandy  iMicb.i  20. 

An  ordinance  in  not  invalidated  merely  by  the  | 
clerk'a  failure  to  certify  thi(re<in  the  time  when 
it  va»  ureaented  to  and  returned  by  the  mayor, 
aa  reqnired  by  law.— BtH'hmu  v.  City  uf  MonnH' 
(Mich.)  204. 

Ordinance  amendiD);:  a  city  charter  ailowinp 
salariea  to  the  mayor  and  aldertucu  hHd  invalid. 
— Gilbert- Arnold  l^nd  Co.  v.  City  of  Superior 

(Wis.)  »oy. 

In  the  altaeuce  of  a  apiH'ial  proviitiou  tlwre- 
for,  the  presence  of  all  the  membera  of  a  pub- 
lic board  ia  not  aecesMary  to  the  tranaaetfon  uf 
busineMM. -State  v.  UtvuH  (NcIk)  'dm. 

Ofloera  aail  acuLta. 

Under  the  IVtroit  city  charter,  neither  the  . 
board  of  public  works  nor  the  auperintendent 
haa  power,  without  the  approval  of  the  council, 
to  chanKc  the  plans  for  the  comttrur  tion  of  a 
aeweT  under  a  contract  made  by  the  dty.— 
Campaii  v.  C^ty  of  Detroit  (Mich.)  ,T3(i. 

The  fact  that  one  member  of  the  city  council 
aigned  the  charges  on  which  the  mayor  was  to 
be  tried  for  misconduct,  and  that  another  could 
dii4chargc  the  mayor's  dutiea  in  case  of  removal, 
do  not  diaqnallfy  einch  membera  from  acting 
on  the  cliarKeB. -State  r.  (T^tmmon  Conncll  of 
Citj-  of  Saperior  (Win.)  :U»4. 

Superior  City  charter,  authorising  the  council 
to  remove  for  cauxe  any  city  olfiet>r  except 
watchmen.  iKiiii-emen,  and  firemen.  Indndea  the 
mayor. — State  v.  Common  Connctl  of  City  of 
Superior  (Wis.)  304. 

Proceedings  by  the  council  of  the  city  of  Su- 
perior for  the  removal  of  the  mayor  conaidereti. 
and  Md  to  be  invalid.— State  v.  Common  Oodu- 
i-il  of  City  of  Superior  (Wia.)  .T04. 

To  entitle  one  to  n>cover  «alarj-  as  policeman 
for  a  period  during  which  he  was  not  actually 
in  service,  he  must  show  that  be  had  been  le- 
gally apjjointed.  — Yorka  t.  CI^  of  8t  Paul 
(Minn.j  oijo. 


'  Evidence  in  an  action  by  a  police  officer  to 
recover  conipcniiatioii  considered,  and  Inhl  to 
suHtain  a  tin<lini!  foi  plain  tiff.- Johnson  v.  City 
of  Stillwater  (Minn.)  fe. 

Kvideii<*e  in  an  action  to  recover  aalair  aa  a 
policeman  considered,  and  held,  that  nlaintiff 
••ould  not  recover  because  he  was  ineligible  to 
that  office.— Yorks  v.  City  of  St.  Paul  (Minn.) 

'Hie  rciliictiou  of  a  salary  of  a  city  officer 
fnmi  yi.200  to  a  year  will  be  presumed  to 
have  been  for  rimkI  r»«sons.— Wescli  v.  Common 
Cotmdl  of  City  of  Di>troit  (Mich.)  UI..1. 

A  wuncil  eni|Hiwcre<l  to  tix  tli«  compensation 
of  city  officom.  lu-ovidiug  thai  no  siilaiT  shall 
be_  diminishnl  during  the  term,  may  after  ap- 
iHiintment  of  an  officer,  but  before  eommence- 
ment  of  the  term,  reduce  hia  aalary.— Weach  v. 
Common  Cunucil  of  City  of  Iletruit  (&Iich.» 
WCtl. 

Owtr^  of  stiweta. 

In  a  oroceedlng  to  oiK-n  a  alrc<'t.  It  is  not  nec- 
essary that  the  [Ktrrion  of  a  public  alley  crossing 
the  propoaed  «trect  should  Ih-  c(iinli'ran»Hl,-' -Scot- 
ten  V,  City  of  Detroit  (.Mich.)  'uU. 

In  a  procceiliug  to  open  a  atnwt.  it  ia  error 
to  allow  upiniun  evideuat;  as  to  the  ueceaaily 
thereof.— <'ity  of  Urand  Rapids  t.  Rennett 
(.Mich.)  .IK-.. 

The  city  of  Milwaukee,  under  T^aws  1S74.  e. 
1H4.  suIh-.  4.  8  'i,  may  require  owners  or  i-on- 
tractors  to  erect  passageways  over  sidewalks 
at  the  skle  of  bniidiugs  in  the  course  of  erec- 
tion hy  them.— Smith  v.  Milwaukee  Bnilders*  & 
Tradeni'  Kxchauge  l\Via.t  Km. 

An  ordinance  requiring  "any  owner  or  con- 
tractor who  ahall  hereafter  build  or  cause  to 
be  built"  any  building  abutting  on  a  public 
sidewalk  to  erect  a  roofi-<l  iHUwnKcway  for  the 
safety  of  pedestrians,  includes  both  tine  who 
had  coutracteil  for  the  masonry  and  one  who 
had  i-onlracted  for  the  ironwork  in  a  certain 
building. — Smith  v.  Milwaukee  Kuilders'  & 
Traders'  Kxcbange  (Wi«.)  1041. 

An  onlinnnce  nH4uiriug  the  owners  and  con- 
tniclors  eugugt^  iu  tlie  constni(^m  of  build- 
ings to  i-onstruci  uassagt^ways  over  the  side- 
walks in  front  of  toe  buildings  is  reaMimable. — 
iHuiith  V.  Milwaukee  BniUera*  &  Tradem*  Kx- 
chauge imi. 

Goatraeta. 

A  contract,  so  far  as  executed,  made  by  the 
joint  committee  iTcated  by  Sp.  l^ws  188ft,  c. 
m.  for  lighting  the  city  hall  and  courthouse  for 
thrw  yean*,  is  valid, — State  v.  iief'ardy  (Minn.^ 

IIXI. 

UablUty  for  toris  sad  necUcenoe. 

A  village  is  not  liable  to  a  prisoner  for  inju- 
ries liecause  of  the  unlit  condition  of  the  prison, 
nor  for  the  wrongful  acta  of  its  iioliee  ulHeers. 
— (iullikson  T.  M4>I)onald  (Minn.)  S12. 

Sufficieni7  of  notice  to  the  town  of  a  claim 
for  datnages  by  one  iiijuretl  by  a  defective 
bridge, — AlthouseV.  Town  of  .Tamestown  (Wis.) 

42:\. 

Where  lights  pla<'e<l  on  an  obstruction  in  a 
street  are  removed  without  fault  of  defendant, 
it  Is  not  liabl<>.  where  ont>  is  injured  bi'foFe  the 
removal  could  have  been  diMcoTered. — Kaymond 
V.  Keaelierg  (Wis.)  861. 

Rv<if'°('*'  that  a  loose  plank  ia  a  sidewalk  had 
iHfu  in  such  eojuUtioD  fur  a  htng  time  is  ad- 
missible to  show  notici'.  — <  ?haeer  v.  City  of 
Knrgo  (N.  D.)  902. 

Kvidence  examined,  and  AW'/,  that  defendant 
city  was  liable  for  an  injury  caused  by  a  defect 
in  H  sidewalk.— Ghoccy  t.  Cifa'  of  Fargo  (N. 

D.I  03->. 

Kvidence  as  to  the  condition  of  a  sidewalk 
htld  to  show  It  to  be  reasonably  aafe.  within  3 
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Hun-.  Ann.  St.  S  J44ii.\-Yotter  t.  City  <.f  De- 
troit (Mich.)  74a. 

One  who.  in  the  daytime.  etn-K  nn  an  icy  siile- 
walk,  cannot  rewTer  for  injnriett  recoivfd. — 
Black  V.  City  of  ManisD'e  (Midi.)  StW. 

Whether  plaintiff,  Lnjwretl  \)y  a  <li'f«'oiiTc  Bide-  [ 
welk,  vas  guil^  of  contributoiy  ucjilifceuce.  is  I 
for  the  jury.-— Maclde  t.  City  of  Wmt  Bay  City  i 
(Mich.)  26. 

PnUlo  ixnproveiKeiits. 

Where  the  advert iseiiient  for  bldit  to  famish 
mati-rial  for  publii-  iniDrovemeut  ilid  nut  &{><'<''"' 
until  two  days  after  the  time  tixe<l  for  the  tirst 
TmhlietttioD.  I)iit  tile  board  re<-eirtHl  bid.**,  ihftc  ' 
wan  a  sufficient  compliance  with  the  city  char- 
ter.—Duffy  T.  City  of  Sagiuaw  (Mich.)  TiSl. 

A  contract  for  the  constrat-tion  of  a  sewer  , 
c"n»tmed,  and  A'W  not  to  autlioriise  any  aub- 
stuntial  diange  in  the  iiliinx  as  to  the  location 
of  the  sewer  without  tbe  approval  of  the  city 
council.— Campau  v.  City  of  l)ettT)it  (Mich.)  .T3G. 

A  contract  for  tlie  conatriieiinii  of  a  newer 
Considered,  and  held  to  provide  a  certain  amount 
per  lineal  foot,  and  tliiit  each  cylinder  therein 
8p<'eified  could  not  be  treated  an  a  dintiin't  newer. 
— <;ainpnn  v.  Citj-  of  Detroit  tMich.)  330.  ' 

Where  a  reaolution  to  pave  a  street  refers 
to  a  map  of  the  district,  and  recites  the  limitu 
within  which  the  street  is  to  be  paved,  it  is  . 
•nfficiently  definite.— Boelime  t.  City  of  Monroe 
(Mich.)  204. 

—  AsMSsaient  of  benefits. 

A  city  charter  raakinK  iintvisionji  for  sewer  j 
aaReasmentfi.  without  notice  thereof  m  ibe  prop- 
erty owners,  is  iiuconKtitutional. — I'ietz  v.  City 
of  Neenab  (Wis.)  290. 

Where  a  conveyance  of  laud  to  a  city  for  a 
street  nurroimdinif  a  parlw  cootaina  a  covemint 
that  the  grantee  will  improve  the  street  at  ita 
owe  expenHo,  tbe  grantor  cannot  be  assessed 
on  abutting  property  for  improvements. — City  ' 
of  Omaha  v.  Megeath  (Neb.)  Wfi\. 

Persons  failing  to  avail  tlieniuelveH  of  their 
charter  right  to  have  an  awieMHnient  made  by 
the  hoard  of  public  works  n>vie«ed  by  the  city 
eouneit  eannot  ohjtvt  that  the  iuipDvenieiit  was  . 
not  included  in  the  report  "f  »ueh  Ixmn). — Nel- 
s<m  V.  City  of  Saginaw  (Mich.)  41)0. 

Snfficiency  of  certificate  to  an  aawssment  roll 
under  a  charter  requirement  that  the  ;i>rtifi- ! 
cate  shall  show  that  caeli  pareel  of  land  as- 1 
sessed  is  l»cnefited  by  the  improvement  to  the  < 
amount  of  the  asaesameiit.  -  Nelson  v.  City  of 
Saginaw  (Mich.)  499. 

Evidence  in  an  action  to  restniiii  tlie  col- 
lection of  A  spiirial  assessment  for  street  par- 
ing considered,  and  heid  to  justify  n  decree  for 
defendant. — Boehme  v.  Citi'  of  MounH>  (Uii:h.t 

ao4. 

Abutting  owners  cannot  demand  that  a  rail- 
road company  having  its  tracks  in  the  street  nay 
imrt  of  the  paving  asiw'ssment. — H<H*hnio  v.  Oi^ 
of  Monroe  (MichJ  204. 

Where  landowners  hare  acquiesced  in  the  first 
assessment  for  public  imjirovements.  they  can- 
not oppose  the  final  assessment  on  grounds 
which  would  have  been  available  when  the  first 
assessment  was  made.— In  re  Norton  (Minii.t 
190:  In  re  Northwestern  Loau  &.  luvivtment 
Co.,  Id.;  State  v.  Jud^  of  District  Court  of 
St  T^ois  County.  Id.  * 

Cnder  Mnnieipul  Code  tKKt.  «  189.  of  the 
Gi^  of  St.  Paul,  the  piibli<'Htion  nf  the  list  and 
notice  after  a  ^^jwiai  a^^essmei-.t  sale,  nnwt  b<> 
eompleted  tbret>  months  Iicfore  the  expiration  of 
the  rcdcnintion  period.— Bergen  t.  Andersou  > 
(Minn.)  501. 

In  a  separate  proee^Nliog  for  the  assessment  i 
of  proper^  for  benefits  after  a  street  had  been  ' 


o|jened,  iind  no  npiieal  taken  fmm  tbe  judcmi-nt 
of  confirmation,  the  validity  of  the  prior  pn- 
ctHvling  eannot  be  as^ikil  on  the  ground  tlia* 
the  resolution  adopted  by  the  council  was  n<i 
presented  to  the  mayor^HScotten  v.  City  of 
troit  (Mi<-h.)  579. 

Where  the  board  of  public  works  authoriiol 
the  president  and  clerk  to  attest  an  assessment 
roll,  and  the  roll  was  afterwards  con6rmed  by 
the  eouucil,  it  was  safficient,  though  the  indi- 
viilual  memlwrs  of  the  board  did  not  sign  it.— 
DufTy  V.  City  of  Saginaw  (Mich.)  581. 

\Vhere  the  statement  of  cost  of  improremcut* 
seta  out  the  amount  in  gross  to  be  paid  liy  tht- 
city  and  the  abuttiug  owners  rettpectiTely.  ibc 
statement  was  suHieieutly  qiunfic — Dvmy 
City  of  Saginaw  (Mich.)  r»H]. 

A  judgment  in  favor  of  a  city  for  a  special 
assessment  against  abuiting  property  for  stn«-t 
improvements  does  not  t^-utidudc  the  right  <>f  tbi- 
abutting  owner  to  sue  liic  city  for  injuries  !<• 
his  lot  Iiv  «ncb  improvement. — Farrell  v.  Cilv  .if 
St.  I'aiil  (Minn.)  SOy. 

Flseal  maMgement  mud  tamttoM. 

Every  valid  nmnicioal  warrant  must  be  pai<I 
In  the  order  of  its  registration.— 8t ate  v.  Camp- 
bell (S.  D.)  1125. 

An  ordinance  requiring  peddlers  to  have  a 
licensi'  may  exempt  from  itM  o[H'nition  penoniH 
selling  their  own  nianufa<*tnre<l  articles.  au<l 
farmers  selling  th»'ir  own  pnxiuce. — I'eople  v. 
Sawyer  (Mi<4i.;  m 

An  ordinance  of  Ibe  eitv  of  St.  Paul  pmvldin.: 
for  the  licensing  of  retail  dealers  in  meats  stxl 
poultry,  and  prohibiting  mi1(*s  thertKif,  exc<iii 
in  the  public  market,  withont  a  license,  is  Talid. 
—State  T.  McMabon  (Minn.)  92. 

An  ordinance  requiring  of  transient  met- 
chants  a  license  fee  of  $250  per  month,  or  fi'' 
Iier  day,  in  void,  as  unreasonable, — City  of  1M- 
tumwa  v.  Zekind  (Iowa)  64(J. 

An  ordinance  requiring  transient  mert^ant". 
selling  within  the  <'ity,  to  pay  a  licentie.  dM« 
not  discriminate  in  favor  of  residents,  nor  is  it 
class  legislation. — (Miy  of  Ottumws  t.  Zekiiel 
(Iowa)  (UO. 

Under  CouHt.  art  9.  {  3.  and  Gen.  St  1^. 
I  1512,  private  proper^  leased  to  a  city  for  u*«- 
aa  a  public  market  ^att*  is  not  exempt  fnau 
taxation,  tboufdi  the  dty  so  stipulates.— State 
Cooiey  (Minn.)  379. 

Salimlssimi.  of  qneatlim  to  TOtera. 

Where  a  city  subniitti^l  to  a  vole  a  proposi- 
tion to  issnc  bundle  Tor  n'nli-rwi)rks.  and,  on  tbe 
morning  of  elei  iinn.  pushed  tt  resolution  that,  it 
the  works  should  he  built,  they  would  he  a<- 
cordiug  to  certain  plans,  the  adoption  of  the 
propcwdtioii  did  not  preclude  tbe  council  frooi 
afterwards  changing  the  plans.— KlUnwood  v. 
City  of  Ueedsbargh  (Win.) 

AetioMi. 

The  provision  of  a  city  charter  that  daims 
against  the  city  shall  he  audited  before  suit  does 
not  apitly  to  a  suit  fur  damages  for  personal  io- 
jnrii>s.  —  Maekie  v.  City  of  West  Bay  City 
(Mich.)  2r>. 


Korder. 


See  "Ilimilcide." 


Mutual  Benefit  BunuuuMb 

Sep  "Insuran.-e." 

Kutnal  Fire  Inauranoe  Oom- 
panies. 

See  "lusurance." 
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KAVIGABLE  WATEBS. 

Defendant  who  has  riplitfully  oimstructed  a 
dam  navigable  for  log^ioK  piirixws  has  a  rea* 
Bonablj-  time  in  which  to  repair  it.  thoiitch  logx 
of  othem  ara  thereby  dPtaiovd.— Pratt  Browii 
<Mich.)  ri83. 


KXiOLIOBKCE. 

Liability  of  aRricuIttiral  aociety,  see  "Agricul- 
tural SiKrfetieg." 

 of  city,  aee  "MiitiiHnal  Corporationg." 

 of  master,  aee  *'M«i»ier  and  Servant." 

 of  railroad,  st-o  •■U.ulnind  Companiea." 

If  an  euKiueer  wa«  jiiHtified  in  fondndliiB. 
fniiu  the  coiidui't  i>f  »  ti-nni  nt-nr  h  ruilroud 
<-ri iKriiuii;,  that  it  wtmld  linl  lie  friRhtfined  by  rtv 
oitiriKl  signals,  he  was  not  lu'Kliei'nt  in  jEiviug 
them.— Oeheltree  t.  Chicano  &  N.  \V.  Ry.  Co. 
(Iowa)  7W, 

Failure  to  t-ouiply  with  a  reasouuble  ordi- 
nance regulating  safefntanls  to  pedestrianK.  n- 
quired  of  the  ownr>nt  and  contra rton*  in  the 
conHtruetion  of  buildings,  is  negligence,  as  ii 
matter  of  law.— Smith  v.  Milwaukee  Builders" 
&  Traders*  Kxcliaiigc  (Wisj  llt41. 

A  boy  seven  years  old  cnnnoi  1m*  htid  guilty 
uf  contributory  negligeuee  »»  a  matter  of  law.— 
McVoy  T.  <.>akOM  {Win.!  748. 

Where  defmdant  left  itH  ears  necuri'ly  eitupled 
on  a  Bide  track  for  the  uae  of  ccrtHiii  lii-eusees, 
defendant  was  not  bonml  to  Hiiliciiiafe  that  tliey 
would  uiK-oniile  other  cars,  diid  leave  them 
standing  on  such  track.- .Takobcmki  v.  CIrand 
Itapids  &  1.  K.  Co.  (Miiih.)  461. 

Renote  and  proximate  eauM. 

Where  a  frightened  liorne  runs  away,  and 
oollidea  with  a  ear  in  the  street,  the  fricht  is  the 
proximate  (-auxe  of  the  injuries  to  the  driver,— 
J^iimheek  Grand  Rudda  &  1.  K.  Co.  (Miob.) 
4711. 

DaBcevoua  pvemlsea. 

In  an  action  for  injuries  from  a  falling  wall, 
evidence  that,  Hin<^e  it  fell,  no  sto[;m  of  sueL 
severity  as  that  whic-h  chuwiI  its  fall  had  («■- 
eiirred,  is  admitsibli-. — (Msen   v.   Meyer  (Neb,) 

Where  a  building  falls  bemuse  of  a  latent 
defect  therein,  the  burden  is  on  one  injured 
thereby  to  Khow  negligence  an  the  iiart  of  the 
owner. — Uyder  v,  Kinsey  (Minn.)  94. 

Evidence,  in  an  action  by  one  Injured  through 
the  falling  of  a  building,  against  the  owner,  con- 
sidered, an^hfld  to  su^itHln  a  verdict  for  defend- 
ant^Uyder  v.  Kinw-y  (Minn.)  91. 

EvidAnce  In  an  action  to  recover  for  iiersuiial 
injuries  conridered  and  hdd  not  snffident  to 
warrant  an  instruction  on  tlie  duty  tti  escape 
from  a  dangerous  place,  as  given.  -Smith  v, 
Milwaukee  Buildera'  &  Traders'  Exchange 
I  Wis.)  1041. 

Contribntory  ne^Ugenoe. 

Whether  plaintiff  was  intoxieated  and  guilty 
of  ctintributory  negligence  when  he  received  the 
injuries  sued  for  is  for  the  jury. — Kin>:aley  v. 
Mnlhttll  flowa)  650. 

Plaintiff  in  an  action  for  negligence  cannot  re- 
cover if  both  parties  were  guilty  of  negligence. 
.Tohnson  v.  Superior  Itapid-Transit  Rj,  Co. 
(Wis.)  753. 

Xmpnted  negUsenoe. 

Tlie  care  of  the  driver  of  a  vehicle  cannot  l>e 
imputed  to  the  person  riding  with  him.— .John- 
son V.  Superior  Uapid-Translt  Ry.  Co.  (Wla.) 

75a. 

A  (Mmplaiot  against  the  state  ngrieultiiral 
society  to  recover  for  personal  injuries  allegt^  to 


I  have  resulted  from  defendant's  negligence  leld 
I  suliieient  to  state  a  cause  of  action.-- T>ane  v. 
^Minnesota  State  Agricultural  Soc,  (Miiin.i  382. 

I  Evldettoa. 

As  to  whether  a  tenants  negligence  efluned  a 
'  lire  on  the  premises,  testimony  that  no  water 
,  was  kept  in  or  watchman  stationed  alK>ut  the 
I  building  is  admiaslble.— Duer  t.  Allen  (Iowa) 
682. 

I  Where  there  was  no  evidence  of  the  neglt- 
:  gcnce  alleged,  it  was  error  to  submit  tJie  oues- 
[  tion  to  the  jury,— JakolKjski  v.  Craud  Kapids  & 
I  I.  R.  Co.  (Slicfa.)  461. 


mOOTlAELE  nrSTBTTBCENTS, 

See,  also.  "Nonnegotiable  Instrumeuta";  "Priu- 
niial  and  Sorety." 

PoMsesMion  of  a  negotiate  note  payable  to 
bearer  is  prima  facie  evidence  of  ownership. — 
RobiiiKon  v.  Smith  (Minn.^  00. 

In  an  action  on  a  note,  hHd  that  there  was  a 
total  failure  of  cuuaideratlon.-'HIater  t.  Foster 
(Minn.)  160. 

AeoommodatAtm  papm. 

Where  plaintiff  signed  an  accouimodatkm  note 
for  defendants,  the  makers,  he  cannot,  on  pay- 
iiiciit,  recover  on  the  theory  of  contribution  be- 
twreti  siireti.-s. — ilanish  v.  Kennedy  (Mich.) 
4.">!». 

Bona  flde  pwrckawn. 

Evidence  in  an  action  on  a  note  b^  iiu  in- 
dorsee  helil  iiisulticiKnt  to  imitench  plaintiff's  good 
faith  in  the  pureha«4'  of  the  imper.— Tourtelot  t. 
Reed  (Minn.)  Srjl*:  Same  v.  I'aulson,  Id. 

Mere  notice  that  a  note  is  accommodation  i>a- 
por  will  not  prevent  an  indorsee  for  value  in  rhe 
ordinary  course  of  business  from  being  a  Itona 
fide  purchaser.-  Tourtelot  t.  Reed  (Miun.)  028; 
Same  t.  Paulson,  Id. 

In  the  absence  of  a  notice  to  the  contiiuy, 
indorsee  of  an  U4%ommodation  note  may  assume 
that  it  w-as  executed  for  the  purpose  of  l>eing 
dij^coauted  hy  the  payee  in  the  usual  4-ourae  of 
husineHs.--  -Tourtelot  t.  Reed  (Minn.)  ICiS;  Same 
V.  Paulson,  Id. 

Where  one  purchases  for  value  in  good  faith 
before  maturity  certain  naurious  notes,  and  sella 
them  after  maturity  for  a  valuable  considera- 
tion, the  purctiaser  acquires  a  title  free  from 
the  vice  of  naury.— Robinson  t.  Smith  (Minn.) 

!    A  bona  6de  bearer  within  the  law  merchant 
I  is  en  innocent  purchaser,  within  Gen.  St.  1894, 
§  2214.--Kobinsou  v.  Smith  (Minn.)  00. 

'•     A  trnnnferee  of  n  mUc  with  notice  of  want 
of  cuiifiderntion  cannot  enforce  it.— Skinner  T. 
I  llaynor  (Iowa)  601. 

'  Evidence  examined,  and  lield  to  justify  a  find- 
ing that  an  indorsee  was  a  bona  fide  holder 
of  the  note  sued  on.— Fuller  t.  Goodnow  (Minn.) 
161. 

Evidence  in  an  action  on  a  note  held  to  en- 
i  title  plaintiff  to  judgment,  thougli  as  between 
the  original  iMttiea  the  note  could  not  be  en- 
!  forced.— First  .Vat.  Bank  v.  (Jetx  (Iowa)  790; 
Getz  V.  Equitable  J-ife  Awsur,  Soc.  of  the  Unit- 
ed States,  Id. 

Where  the  members  of  a  firm  form  a  partner- 
ship, and  all  the  asiH'ts,  iadudtng  negotiable 
notes  not  due,  of  the  i>ro;inul  firm,  were  trans- 
ferred to  the  new  firm,  Mrf,  that  the  new  firm 
was  not  a  bona  flde  purchaser. — Stephens  T. 
Olson  (Minn.)  SOS;  Same     Olstad.  Id. 

I  Aotlons  on. 

An  action  commenced  on  a  note  on  the  last 
dttv  of  grace  is  prematurely  brought, — Wie- 
singer  v.  First  NaL  Bank  (Mich.)  50. 
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INDKX. 


A  u()t&  dc'liTcrcd  by  one  who  han  oxc<-utt><l  tlit> ' 
winic  on  the  condition  that  it  should  not  Im- 
ilcHini'd  lo  be  dplivcrptl  until  it  is  i-xt-^-ntfil  by 
annthiT  iHTsou.  nnmi'ti  as  a  comaker,  i-amiMt 
Ix;  ell f ortt'd,  unless  also  executed  by  uuch  othtT 

S(>rri'in. — M(>Oonui(-k  Harrestinff  Maoh.  Co.  r. 
'aiilkiier  (8.  D.)  168. 

Complaint  In  aKion  on  note  examlntHl.  and 
hi-ld  tusufiicient. — Marine  Nat.  Bnnk  v.  Hnni- 
iilirt-ys  (Minn.)  14S. 

1 'oinplaiiit  ill  :iu  ai'tiun  tm  a  note  liy  tli<^  re- 
<fiYfr  of  un  intuilvi'iit  i>xuiiiin<Hi.  iiud  luld  to  mif- 
fitdi-iitly  describu  |ilaintiff  hh  n-<i>ir<-r.  -NelHoii 
V.  XuKont  (Minn.)  3«I. 

<)n  nil  isMie  us  to  the  time  of  an  fxecntion  of 
a  iiotf,  the  note  in  imj'nient  of  which  the  flrat 
van  made,  and  whirli  was  utauiuiH]  "paid"  on  a 
<'ertaiu  date,  wiiK  adniiaiuble. — Hauiui  v,  Ken- 
nedy (Mieb.)  4.TH. 

In  an  action  on  a  note  by  the  indorsee  there- 
of, the  indorsement  Ib  adniiHHible  to  nhow  a 
transfer  of  the  note  t*>  plaintiff. — Ited  Kiver 
VaL  lor.  Co.  r.  Cole  (Minn.)  I14». 

RrroneoQH  instructions  in  action  on  note  in 
which  there  watt  evidence  thai  di'ri'inlnnt  had 
signed  his  name  on  blank  itiei-ex  iif  piipci-.  n  hieli 

Klaintiff  B\\ih\  np.— Tromhiy  r.  Troniblv  (.Mich.i 
C. 

Newly-DiscOTOred  Evidence. 

Ai  groand  for  new  trial,  i»ee  "New  Trial/' 


NEWSFAP!EBS. 

rt'hcre  fraud  is  charKed  in  a  cnntiTst  U'fon- 
a  fouuty  board  over  tlm  «elt*rliuii  uf  an  ofli<'ial 
paper,  it  should  In*  alleged  before  the  bearing 
IB  had,  and  tbe  seloetion  made. — Aahton  t.  Hto- 
ry  (Iowa)  K(>1. 

On  an  appeal  from  tbe  county  lioard  in  a  cuu- 
test  over  tbe  selectjim  of  olbelal  iiew«paT»*'™i 
tbe  district  <Kiurt  mnst  try  the  ietaue  on  the  sub- 
Bcriiition  lint  as  deposited  with  the  county  au- 
ditor, and  omitted  names  cannot  be  added.— 
Ashton  V.  Story  (Iowa)  804. 

One  to  whom  a  newspaper  is  sent  at  the  in- 
stance i>f  a  third  i)er«on.  who  |>ays  'lie  yearly 
subaeriptiou,  it*  not  a  bona  tide  MubHcribt-r.  with- 
in Code,  g  :ti17.  requiring  the  county  board  to 
seln^  newspniM-ra  having  the  largest  nnmb^'r  of 
bona  fide  subscribers  for  offieial  papers. — .Ash- 
too  T.  Story  (Iowa)  H04. 


TSnSW  TBTATi 

In  eriminal  rases,  se«  "Criminal  ijnvr" 
On  aiipenl,  see  "Appeal" 

Lt  is  bad  praetiro  to  unite  a  ncitice  of  inten- 
lion  to  move  and  notice  of  motion  for  a  new 
trial. — Anderson  v.  First  Nat.  Hank  of  (irand 
Forks  (N.  D.)  114. 

A  discoverj-  of  an  error  in  the  n>tuni  of  serv- 
ice of  a  writ  several  months  after  tbe  eanse  was 
trU<d,  with  no  exeiwe  for  the  delay,  is  not 
p round  for  new  trial.— Iiientt  &  Holston  Fjumber 
Co.  T.  Sharrey  (Minu.J  ll.Sl!. 

ETiden<'e  conaiflered,  and  }ui<!.  that  a  new 
trial  wan  properly  grunted  on  the  Kr>>und  that 
the  verdict  for  plaintiff  was  uusupixirted  Ii>'  tbe 
evidence.  —  Brown  &  Haywood  Co.  v.  Chad- 
boorn  (Minn.)  Mfl. 

mMOBdnot  MC  Jvrri 

The  affidavits  of  jurora  will  not  be  reeeired 
to  inttioaoh  their  verdiet.  —  (Iran  t.  Houston 
(Neb.)  215. 

Affidavits  in  relation  to  tbe  misconduct  of 
jurors  consideretl.  and  hithl  iuHntficient  to  war- 
rant a  new  trial.— (iran  v.  Houston  (Xrli.)  J-i.*!. 


The  action  of  jnrors.  in  seekinc  out  tbe  preot' 
ises  from  which  defendant  elaims  that  mer- 
i-haiidiHe  left  in  bis  i*omw-ssion  wan  stt>leii.  htU 
not  tu  reiiuire  a  new  ti'ial. — Howuiau  v.  Went- 
oru  Fur  Maiiurg  Co.  (Iowa)  77-". 

The  fact  that  plaintifiTit  iittoniey  and  one  nf 
tbe  jurors  were  together  a  short  time  during 
the  trial,  when  satisfactorily  explained,  is  not 
ground  for  new  trial. — Delaney  v.  Hnrtwig 
tWia.)  1035. 

Wlieri-  a  jnror  took  iiieaKureiuenla  at  the  |ila<-e 
of  the  alletfeil  injury,  it  is  no  grmiud  fur  new 
trill],  when-  he  lestities  that  be  did  not  coiudder 
surh  measurements.— <'«i*on  v.  tJIly  of  Ottum- 
wa  I  Iowa)  4L'J. 

Newly-diaeoTored  evidenoo. 

New  trial  because  of  newly  discovered  cumu- 
lative <'vidi*uee  is  proiierly  denied.— Namei«  t. 
Dwelling- House  Ina.  Co.  of  Itoston  llowai  ti^. 

A  new  trial  for  nuwly-.liscovwvd  eridenee 
principally  eiimiilatlre  is  i>roiK>rIy  deni4><l, — ^bite 
r.  i'ealKKly  (MMO  41. 

Where,  by  exercise  of  due  diligence.  newly-<H«- 
covet^ni  evidence  would  have  been  discl(>s«>tl  at 
the  trial,  a  new  trial  in  proin-rlv  deiiieil. — Walsh 
V.  Cily  of  i^t.  Paul  (MiiMi.l  14T;  (iulviu  t.  Same. 
Id. 

NONKTBOOTIABLE  INSTRU- 
MENTS. 

Se<>.  also.  "N'cgotlable  Instruments." 

indorsement  of  a  nonnej^otinble  nute.  at^ 
«>unipanitHl  by  delivery,  operates  as  an  assien- 
mi>nr. — Merchants'  Nat.  Bank  v.  Gregg  (Mira.> 

Nonfloit. 

See  "Practice  iu  (livil  <'a«es." 

Notes. 

See  "Negotiable  Instruments." 

Notice. 

Of  appeal.  "Aiuk-uI." 

Of  foreeloBun'.  aei'  "MurtKages." 


NinSANOB. 

\\'liere  an  owner  fif  laud  allows  tbe  erection 
of  a  nuisHnee  there<ni  by  a  third  iienon,  he  i« 
liable  therefor.— Sim [ison  v.  Stillwater  Water 
Co.  (Minn.)  1144. 

The  operation  of  a  niaeJiine  sli4>i»  in  a  neigh- 
borliiMHl  otherwise  given  op  to  tustly  roi«ideiM-e>» 
will  Ik*  restriiineil.-~McMi>iTan  v.  Fitxgerald 
iMiclU  3t». 

A  private  person  tunnot  sue  to  enjoin  an  nl»- 
Htnietion  of  a  piililie  highway  where  he  haa  not 
suffered  any  sgMM-iul  damage.  —  (SundlaiA  t. 
Hamm  (Minn.)  TUt. 


OBSTKUCTIN 0  JTJSTICB. 

On  a  trial  for  relating  an  oflSicer,  evid'-n«*e 
that  defendant  drew  a  revolver,  and  said  be 
would  idi'H>t  the  officer  bt-fore  be  would  Ih*  ar- 
rested. suffi<!ientlj'  sliowa  resistance. — State  v. 
Seery  (Iowa)  631. 


OFFIOB  AND  OFFIOEB. 

See.  also.  "Jnatices  of  the  Peace":  "HtTeiviw": 
"SheriiiPs  and  Constables";  "Stales  and  State 

OfficerH." 

Bank  officers,  see  "Banks  and  Banking." 
Count)'  offii.«r8,  ace  "Countiea.'' 
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Miinit-ipal   offiror*,   aee   "Mimiciiml  CcinNtni- 
tionit. ' 

OlfirUl  bond,  gee  *"B<.nfl8.'* 

State  offiopn,  see  "Htat«n  and  State  Officers." 

Tcnvii  offifcrs,  set-  ■"Towiik." 

(jonip,  St.  ft  71tt,  nnividiiig  thnt  if  ftny  person 
elpftoti  OP  a|i[M>liir(Hi  to  niiy  oHu-o  rthaH  nt'iitloot 
to  have  hiK  oflfriiil  ImhiiI  »'X<'<'iiti'il,  npproviHl. 
ami  filed  within  h  cortHiii  timr,  his  uttifv  nhall 
hi'i'OinL'  vamnt,  hv/d  to  crpnte  ii  conititinn  pn>- 
mleut  U>  the  riKlit  of  a  IMTHOti  HO  clwtMl  or  ap- 
(minted  to  be  inducted  into  <iHiw. — State  t. 
I.anBinK  {Svb.)  IKH. 

I'nder  I'oinp.  St.  H  "US.  "HI.  718,  one 

who  ban  )N>en  re-electetl  or  reaii|Ktinted  Ui  an 
olli(!f  luiiMt  iiunlify  therefor  liy  takinir  the  oath 
ami  filing  the  Ik>u<1  in  the  Haiiu*  manner  as 
one  for  the  first  tiuR'  ele<rted  and  nppoiiitiHl. — 
State  T.  I^insiug  (Xeh.)  1104. 

Where  the  bond  of  a  eonnty  otti<'er  ik  not  ap- 

Iirovcd  hy  the  conuty  boanl.  aK  rft|uire<l  by 
aw,  but  is  rejeeted,  sueh  uersoii  is  not  a  de 
jure  offieer.— UeMillln  t.  RTchnrdK  (Neb.)  242. 

In  an  action  against  a  de  facto  officer  to  re- 
i*over  fees  received  by  him.  tdaintifF  must  show 
a  legal  title  to  the  omee,— McMilliu  v.  Richards 
(Neb.)  242. 

Payment  of  salary  to  a  ile  fiicto  iirtii-er  before 
jadfnnent  of  ouster  will  bar  ri'i-overj-  of  rtalary 
by  rlie  de  jure  officer  for  the  tiini-  jirior,  Imt  not 
snliHeqiieiit,  to  such  jitdKinent. — Si-olt  v.  <'niiup 
(Micli.)  1. 

When  a  vacancy  is  filieil  by  artpuiutmeiit  by 
the  govarnor,  under  (*onKt.  art.  4.  K  N.  uo  (■•>n- 
finnatlon  by  the  senate  is  neet>MHnry.— State  r. 
Finnerad  (k  D.)  121. 

Oixiiiiaii  Bridenoe. 

Bee  "Krideuce." 


OBDEBS. 

Appealable  orders,  see  "Appeal." 

Urdeni  drawn  and  aot'pted  on  the  same  day 
tuke  priority  in  tlie  order  <»f  tUeir  aci^'eptanif. — 
in  re  Maliaska  Coal  Co.  (lowai  400. 

Kffect  of  at:c<'pta nt-e  by  a  leHWH'  of  an  on]«T 
of  the  lessor  to  \iay  a  certain  stun  out  of  tlic 
fintt  rent  due  eonstmed.—In  re  Mnhaska  Otal 
(Smra)  405. 

Ordinance. 

See  "Huuidpal  Corporations." 


PABJBOVT  Ain>  OHXLD. 

Fimliuf»  iu  pruceedinKs  for  the  apiKtinunent 
of  a  Ruardiini  for  a  minor  uoiwidcitni.  and  hrlJ 
not  tu  justify  »  judenicnf  thereon  that  a  pan'nt 
is  not  H  St  ivrson  for  the  cn^tody  of  aiieh  ml- 
n««-.— Knxle  v.  Yorks  (S.  t:t2. 

Kridencc  examine4i.  and  hrl4  inRuffii-ient  to 
show  a  liabiUly  against  the  father-in-lan-  for 
services  rendered  by  his  daughter-in-law. — llnr- 
ris  V.  Harris  (Mich.)  lit. 

Under  Comp.  Laws,  8  2612,  a  eonnty  fiiruiHh- 
inj;  net^^saries  to  an  indigent  fatlK-r  may  re- 
cover therefor  from  hii;  children.- -McC'iHik 
CoUBtr  V.  Kammoss  (8.  D.|  ll'^t. 


PARTiTAMKNTABY  liAW. 

A  bj'-law,  providing  that  no  text^book  should 
be  adopted  uuIcsk  proiwseii  nt  h  regular  meet- 
ing one  month  before.  /fW  sutpi-nded  by  the  Ions 
of  n  uiotinn  to  lay  a  report  ad»itling  one  on  the 
table.— Kendall  v.  Board  of  Kdiieutluu  of  Cilv 
vt  Uraod  Ka:tids  (Mi(.^.>  T4o. 


Parol  Evidence. 

See  "Evldeaca" 

FABTIES. 

Under  Rev.  St.  i  2(i<>8.  one  suing  a  wife  in 
relation  to  her  seitarate  pr»)i>crty  may,  at  hiij  op- 
tion, join  the  husband  m  defendant. — Allen  v. 
McRae  (Wis.)  «S!t. 

Where,  after  a  default  bv  hU  deputy,  a  sher- 
iff dies,  an  action  niny  he  bninuhl  ngninst  I)is< 
sureties,  without  joining  hi«  lulnunistrator. — 
Dishneau  v.  Newton  (Wis.)  S71*. 


FAKTNBBSHIF. 

A  contract  to  xhare  iu  the  pnitirtt  of  a  busi- 
ness, but  uot  providing  for  a  sharing  of  the 
loMses.  diK's  not  c-oustltute  a  jrartiiernhip  inter  >»•. 
— Wiutvr  V.  I'ipher  (Iowa)  WKl. 

Evideu*-e  exniuined.  and  hrUt  insufGcieut  to 
show  a  partiiership  liability  aa  to  third  persons. 
—Winter  v.  IMpher  (Iowa)  UBS. 

Rights  of  lirm  creditors  on  sale  by  the  firm  of 
its  entire  assets  to  one  assuming  its  debts  deter- 
mined. —  Thayer  v.  Humphrey  (^Vis.)  1(K>7; 
r>avie8  V.  Same,  Id. 

In  ail  a'-iiuu  ajniinst  several  iiersoiM  as  imrt- 
m-nt,  the  aiimlsHion  of  the  partnership  l>r  one 
defendant  ta  admissfhle  against  him.  imt  not 
iigaiiiHt  his  eodefpudttitl.--B(KHUiUs  v.  Stevenson 
(.Minn.)  3S0. 

Liability  of  a  n'tiring  partnir  to  a  creditor 
who  took  a  renewal  note  from  the  new  firm, 
siipjNjtiing  that  the  retiring  partner  was  a  mem- 
ber of  the  new  firm. — Thayer  v.  Gotm  (Wis.)  312. 

A  partner  cannot,  on  dissolution,  prove  a 
(4aiu)  against  the  tinn  in  competition  with  the 
lirm  creditors.— Uibbs  v.  Uumphn>y  (Wis.)  700. 

Xotice  of  dissolution  c<tHstrue<l,  and  h*id  that 
a  partner  was  e«topi»eil  to  deny  membership  in 
the  WW  firm. — tiitibs  v.  Humphrey  I  Wis.)  750. 

On  dissolutiou  of  an  insolveul  firm,  individual 
debts  cannot  be  paid  from  the  firm  assets  in 
l>refereuce  to  the  firm  debts,— Perkins  v.  Rnt- 
ler  County  (Neb.)  »7r.. 

On  sale  by  a  partner  of  his  iuterest.  and  an 
agreement  by  tiie  purchaser  to  pay  a  certain 
IHtrtiou  of  the  stdliug  partner's  indel>tedne8B  to 
the  firm,  sneh  selling  partner  is  liable  for  any 
otbitr  amount  due  In'  him  to  such  firm.— Mueller 
V.  Sutter  (Iowa)  606. 

Whew,  in  attachment  against  a  purchas4>r 
of  H  imrtiterHliip  huHiuess  for  reut  on  a  store. 
tijiH  interrttncH,  claiming  under  a  mortgage  from 
defendant,  the  laltec  may  be  asked  whether  it 
was  a  tinn  nr  indlndnal  debt  he  owed  inter- 
vener.—Russard  V.  RuUltt  (luwa)  658. 

In  an  action  against  one  partner  on  his  in- 
dividual  obligation,  given  for  a  partnerKblp  debt, 
he  may  set  ofT  any  claim  that  the  partners  could 
have  availeil  theniM«4vi>s  of  If  the  suit  wen- 
against  nil  of  them. — MeKinnon  v.  Falcn 
(Minn.)  :{S7, 

Paflsengers. 

See  "Carriers." 


PAYUENT. 

See,  also.  "Accord  and  Satisfatition" ;  "Releoie 

and  Di8diai«e." 
Of  lorn  under  ptdfcy.  see  "Insurance."  , 
Of  mortgage  debt,  see  "MortRages." 

The  acee|ttance  of  the  note  of  a  third  person 
iM  a  tniymeat-^'lial  loner  r.  Boylngton  (Wia.) 
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TIio  KiviiiK  of  tt  note  for  the  price  of  a  thn'fh- 
iiiK  niDchitio  nftt-r  thrp«hin(r  vw  kind  i»f  fjriiiii 
it*  not  H  settl<'nii>nt  for  it  "tirti-r  liiivinff  tried  it." 
— UriffKii  V.  Itnnii'l.v  ('o.  (lowiil  7S4. 

Wlit>re  Ku  iiiili'ljttilui-MH  coiiKists  of  principal 
aod  iuterest,  aud  tbu  parment  its  made  thereon 
generally,  the  law  niiplicr*  the  payment  first  to 
the  intoroHt  atid  tlicn  to  the  principal.— Weide  v. 
City  of  St.  Pniii  {MiDii.1  (W. 

'Hie  iMinn  fiile  pnyinent  of  a  debt  duo  to  a  per- 
wni  ilyiiifr  inteHtntu,  made  to  the  xole  heir  and 
disi  i'iliul('u_  Ifoforf  HdiuiiiiHtration  in  granted, 
will  in  eijuity  oihtiHo  as  a  dinrliiirKO  of  tne  debt- 
or from  liiibility  to  a  fiihueqnoiitly  apiHiiiited  ad- 
iiiiiiistriitor. — Vail  t,  AnderBon  (Minn.)  47. 

In  an  action  to  recorer  money  paid.  held. 
that  the  paymeutM  were  involnutary,  and  that 
plaintiffs  ujoUl  recover. — Kmh'iuuoil  r.  Nnrth- 
wcHhTii  Autographic  Itof^Bter  Co.  lAlinn.l  !t2."». 

K\  iih'ucc  !n  an  action  lo  p-cover  money  wrung- 
fully  obtained  from  plaintiff  while  lie  waa  Ig- 
norant  of  the  faeta.  hrld  aultit-ient  tn  warrant  a 

Sdgment  for  plaintiff.— Gnlilwell  v.  Slnxfield  iH. 
.)  IGU. 

FERJUKY. 

An  infomiatiou  not  dirwtly  xljiting  that  de- 
fendant was  Bworn  and  te»filiitl  i«  insuSideutk 
—Brown  v.  State  (Wis.)  749. 

An  afhdavit  that  the  Kimi  uicntiuued  io  a 
jadgment  note  whh  due  afhant  xvn^  not  i>erjQry, 
(There,  by  eonxent.  he  waa  to  take  and  enforee 
tbe  note  for  hiniaelf  and  others.— Sommers  t. 
HRmburger  (Wia.) 

Ferpetnittes. 

l>eviMt>ti  ill  violation  of  rub*,  w-e  '"Willa." 

Personal  Iz^nrieA. 

Si-e  •'Carricrrt" ;  "Daumgiw":  "Marter  and  Serr- 
nnt";  "Xegligenee";  "ftailrond  ('ompanlea." 

PHYSICIANS  AND  SXHtOSlONS. 

An  indietmont  for  practicing  medicine  with- 
ii\tt  a  license  exauiintti,  and  fcWrf  insnliiclent. — 
O'Connor  t,  State  ^Neb.)  71U. 


See,  also,  "AMunnipHit." 

In  action  agHiunt  attorney  to  recover  money 
collected,  see  "Attorney  and  Ulieitt." 

 for  lil)el  and  slander,  see  "I.il>el  and  Slan- 
der." 

 for  wrongful  attachmAt,  see  "Attnchuient." 

Plea  In  abatomeat. 

A  itlea  in  abatement  that  plaintiff  decoyed 
defendant,  n  nonri'sldent.  iiitu  the  eouiity  for 
servi^-u  of  pniee^,  iM  nM>riiorliHi8.  aud  aullieient- 
ly  certain.— Cainptiell  ?.  lludwm  (Mich.)  4H3. 

Demnrrer. 

A  demurrer  to  a  iilendin«  does  not  admit  the 
correctness  of  the  concliwiimii  of  law  drawn 
therefrom  by  the  pleader.— American  Water- 
Works  Co.  T.  State  <S'eb.j  711. 

A  demurrer  that  tbe  allegutiona  of  (he  peti- 
tion are  coutrodictory  diould  udnt  out  wher^ 
tiiey  are  incouBiatent— Fimt  M.  K.  Church  in 
Ft  Madiwm  r.  Doniiell  (lownt  4V2. 

On  deinuner,  only  the  pbtiditigx  can  be  eoQ- 
fiderci!.— North wetiteni  Iwii  Co.  v.  Went  Su- 
periiir  Iron  &  Steel  Co.  fWiH.)  S2i\. 

Tbe  demurrer  to  the  complaint  in  an  acti(m  on 
a  note  by  a  receiver  btlii  projierly  stricken  out 
as  frivoloua. — Nelsou  t.  Xugent  (Minu.)  3if2. 


•Tudgnient  on  demurrer  should  go  agaioat  the 
imrty  whose  pleading  wan  fir»t  defectiw  in 
HubHtatice. — Hawthorne  r.  State  (Neb.)  STiO. 

Aiuirer. 

A  clauae  In  an  answer,  that  eTerythlng  "ia 
said  cumplBlnt  DOt  hereinafter  admitted  is  de- 
nied," win  be  restriete*!  tu  matters  not  ex- 
presHly  referred  to  or  coveml  by  the  ■vet'ifie  al- 
legations of  tbe  answer.— Althousp  r.  Town  of 
Jamestown  (Wis.!  42S. 

Where  a  eomplaint  on  a  fire  nolicr  sets  out 
the  facts  constituting  perforciance  of  conditiunx, 
a  general  denial  is  suttiiient,  without  statiai; 
the  faclH  showing  non|ier  forma  nee.  nnder  Cndf. 
S  '2717. — Bruek  t.  I>eB  Moines  Iuh.  t>>.  (i»wa> 
t'.8Ci. 

Motion  to  compel  eleetiam. 

A  refusal  to  compel  plaintiff  to  elect  In-twet-n 
two  causi's  of  action  is  not  error,  wtieu  tln-y 
j  are  identical,   rollock  v.  Wbin^  (Neb.)  SIR 

Amendment. 

The  court  -nay  permit  a  ideading  to  be  amend- 
ed Ro  aa  to  conform  to  the  proof*. — St-ntggin  r. 
Johnston  (Neb.)  236. 

Leave  to  amend  a  pleading  may  be  refu^i-d. 
when  the  motion  does  not  disclose  the  uatunj  of 
the  proiHHied  amendment.— Camp  r.  Pollock 
(N'eb.l  2.^1. 

An  amended  petition  examined,  aud  kcU  not 
tr»  Btate  a  cause  of  action  differvnt  from  that 
alleged  iu  llie  original  petition. — Monroe  T.'Reid 
(Neb.)  ItSS. 

A  statement  iiy  the  court  during  ihe  trial  that 
a  certain  amendiUent  has  been  aUvwed  opeiatM 
an  an  amendment. — .Ftdmaton  t.  Farmers*  Eire 
Ina.  Co.  of  York  fMieh.i  Ji. 

A  complaint  may  lie  amended  on  the  trial  t<t 
conform  to  the  proof  where  plaintiff  was  mis- 
led by  defendant's  wndncr,  thereby  preimriiig 
the  complaint  on  an  erroneous  the«)ry.— Ander- 
son T.  First  Nat.  Bank  of  Grand  Forks  iN. 
■  D.)  114. 

I  Propriety  of  allowing  an  amendment  of  tb*- 
.  comnlaint  in  an  action  on  a  purchaser's  iMiid, 
;  SO  that,  iuHtead  of  alleging  that  the  bond  waa 
;  aeeeuted  in  lieu  of  the  purchase  money,  it  al- 

legiHi  that  the  acceptance  was  aa  aecnrit}'- " 

uOorman  T.  Sabm  (Minn.)  84. 

Propriety  of  allowing  plaintiff  to  amcDd  his 
.  petition  changing  the  form  of  the  action  frmn 
'  ejertineztt  to  One  for  foresloaure  of  a  contract. 

,  -  Scroggiu  T.  Johnston  (Neb.)  236. 

H<ld.  on  the  faeta.  that  it  was  not  eiror  to 
refust>  leave  to  amend  an  answer  by  aeCtiog  up 
a  new  dt^fense.-  -Miuneapolis,  fit.  1'.  &  8,  Ste. 
Bf.  Ry.  Co.  T.  Fireman's  Ina.  Co.  (Minn.)  9iK!. 

Pleading  and  proof. 

Plaintiff  must  recover,  if  at  all,  on  the  cause 
of  action  ntatinl  in  his  petition,  and  cannot  rely 
»n  matters  allegetl  in  hia  reply. — Wigton  v. 

Smith  (Nell.)  Hi«(). 

A'ariaiice  Itetween  a  complaint  in  an  action  by 
one  stnu-k  Ity  a  traiu.  aud  the  proof.  kH4  im- 
material.—Tubba  T.  Michigan  Cent  R.  Va*. 
(Mivh.)  ItNtl. 

WalTov  of  objeottana. 

Error  in  a  ruling  on  a  demuirer  to  an  answer 
is  waived  by  the  filing  of  a  reply.— Wy land  t. 
<;riflith  (Iowa  I  073. 

Error  in  overruling  moti«»o  to  strike  matter* 
from  an  answer  is  waived  by  the  subsequent 
filing  of  a  demnrrer.— Wylnnd  t.  Griffith  (I«wa) 

«73. 

Defendant's  faihire  to  demur  or  move  in  ar- 
rewt  of  judgmenT  waives  the  failure  of  a  jfti- 
tion  to  reileeiu  from  tax  sale  to  allege  paymeot 
of  all  taxes.  -Mwlland  v.  Walker  (Iowa)  7!i7. 


The  objection  that  (|ueatious  raised  on  demur- 
rer cannot  afterwarda  be  raised  by  answer  is 
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M'uive*!  if  not  tiikwi  Ix-ton-.  -Tylpr  t.  Coultliarf 

WhiTP  parties  pn><fM*.l  to  IriJiI  m*  if  the  all)'- 
cntiAis  of  tlie  rrosfi  Itill  faHd  Ihvd  dmled,  it  in 
tno  Idte.  on  appenl.  to  cliiitn  thf  lienetit  of  Code. 
S  2712.  proTidiRR  tliHt  Hll<'i;»tiuuB  of  an  nnau' 
HWiTpd  rrosn  l>ill  will  bu  dtwined  ftdmltttid. — 
-Mi-dland  v.  Walker  (lona)  797. 

Hy  Koing  to  trial  without  furtlicr  plendlne 
nfter  a  motion  for  an  orili>r  r^riiiiriiiK  plaintiff 
to  Rtat«  bitt  cause  of  action  more  KiN'cificfllly. 
defendant  did  not  waive  Inn  riebt  to  insixt  on 
his  exception  to  ttie  rnlint;.  -A^htou  v.  Ktory 
i  rowa)  804. 

Where  all  the  parties  proceeded  on  the  theory 
that  the  facta  otated  la  tho  crosa  hill  were 
properly  in  ixxue,  it  cannot,  un  apiM'Sl.  be  con* 
ti-iiiled  tliHl  th(7  werp  not.—Wnre  v.  Dclutiajre 
(lowiit  <\U*. 

Police  Power. 

Sise  "( 'onatliiitional  I<iiw. ' 


POOH  ANB  POOR  liAWS. 

Where  there  is  evitleuw  that  tlio  cimiruiiiu  of 
the  Rupen'isors  knew  that  the  idiyaicinii  was  nt- 
tenflinin;  a  pauper  family,  a  Qne«ti«in  of  uii  a>:n-«- 
ment  to  pay  for  aacK  Mirvicea  waa  for  the  jury. 
--ni>H4'h  T.  Town  nf  Neonah  (Wia.!  'JMt. 

PoMeNdon. 

See  "Advenu!  PwuieHaiuii." 

Powers. 

Of  aiceuta.  see  "Friiieit>al  and  Axent" 

Of  Male  in  chattel  morttniK('<  "tv  "Chattel  Alurl- 

PRA.CnCB  IN  CIVXL  CASSS. 

See,  also,  ■'Alwteiiieiit  ami  llevival":  "Appeal"; 
"Alipooranre":  "Attadiineiit";  "Certiornri"; 
"t'oata":  "Ooiirtw":  "Kvidtwe";  "KxceptionH, 
Bin  of*;  ••Exocution";  "(Jariilahment";  "In- 
junction"; "Judiie";  ".Iiiry":  ".lilMtie^'K  iff  the 
P(>apc";  "Ijiuiitntion  of  Aetiims" ;  "New 
Trial":  "1*1*  nding";  ■'Trial";  "Venue  in  <^iril 
l^Hes";  "Writs  and  Notice  of  Sulto." 

On  appeal,  nee  "Appeal." 

Judgment  of  iionnait  is  uni[x>r  nuly  in  lethal  ai'- 
tions. — Dietx  v.  City  of  Xi-eimh  iWis.)  'JlBl, 

In  a  trial  by  the  court  on  inutiiiii  to  Jifnii!*!!! 
for  want  of  evidence,  the  qiiexlion  i«  whether. 
Iiy  a  preponderance  of  the  eridi-nee.  plaintiff 
WHS  entitled  to  judgment. — Haywnrd  t.  Jack- 
mnn  (Iowa)  667. 

Propriety  of  deuyiOK  defendant's  applieiilion 
to  transfer  a  case  to  the  equity  calendar  in  an 
action  aKBlnat  it  to  enforce  i1»  liability  an  a 
atoekholder  in  an  insidvent  corporation.— Calu- 
met Paper  Co.  v.  Wtotl^  Inv.  Co.  (Iowa)  782. 


Agmcy  eiinnot  be  proved  by  declarations  of 
an  nlle»fe<l  agent  not  hroHpht  home  to  the  prin- 
eioal. — Kiehardaou  &  Boynton  Co.  t.  School 
Dist.  No.  11,  Nackolla  County  (Neb.)  218. 

Where  loakera  of  a  note  pay  the  interest  to  a 
prrKcm  not  prciduciiif.'  the  note,  the  fact  that  it  is 
never  again  demniidiKl  does  not  authorize  them 
to  iwy  the  principal  to  him  as  agent  of  the  hold- 
er.—Klindt  T.  Higgina  (lowai  414. 

Powera  of  acemta. 

Snffidencj'  oT  evidence  to  show  that  idaintiff'M 
agent  had  authority  to  luako  an  allegetl  coulruct 

with  defendant.-- Cn-ighton  v,  Fiiilaymm  <Neh.) 

iio;t. 

Evidence  examined  and  h<M  to  jiLstify  defend- 
ant in  making  a  payment  to  one  ni-ting  as  plain- 
tifPg  agent.— Warren  v.  Halley  (Mich.i  tOriS. 

A  general  agent  for  the  sale  of  stock  has  pow- 
er to  colle4*t  tlie  nurehase  price  either  liefore  or 
after  dcliveiy.— isawin  v.  irniou  Bldjr.  ft  SaT. 
Ass'n  (Iowa)  40L 

The  fact  that  a  goieral  agent  for  the  sale  of 
!4to;-k  did  not  have  it  in  his  possession  ia  no,t 
notice  of  his  want  of  Mtwer  to  collect  therefor. 
— Sawin  V.  Vnioii  BMg.  &  Sav.  Aaa'a  (Iowa) 
Mil. 

Au  agent  authorized  to  sell  property  of  his 
Drincipal  cannot  sell  the  same  to  himself. — An- 
derson V.  First  Nat.  Bank  of  (Jrand  Korkw  (N. 
D.)  114. 

A  principal  ia  not  l)Ound  by  declarations  of 
his  agent  Iteyont)  the  apparent  acope  of  hia  em- 
ployment.—Hichardaon  &  Boynton  Co.  t.  S<-h<Md 
nist.  No.  11.  Nuckolls  County  (NeK)  218. 

A  local  railroad  station  agent  has  no  iMiwer 
as  such  to  bind  the  company  by  a  contnict  (o 
carry  freight  lM'.vond  its  line. — Page  v,  Chicago, 
St.  P..  M.  &  O.  Ity.  Co.  (8.  I).)  137. 

I'^videuce  examined,  and  A«I</  to  auatain  a  ver- 
dict that  the  labor  was  funUslied  defendant  at 
the  retinest  of  an  anthoriied  agent.— U<H>ller  r. 
Hall  iMlnn.) 

One  dealing  n*ith  the  agent  of  a  business  cor- 
poration in  a  matter  n>lnting  to  its  liusinesH  op- 
erations, and  not  involving  Ka  corporate  func- 
tions, is  not  ehargetl  with  notiee  of  its  by-hiws. 
— ,rohnson  T.  Milwaukee  &  W.  Inv.  Co.  <Neh.> 


Presumption. 

S4'e  "Kvidciice." 

On  apiieai.  aee  "Apin-al." 

PRINGIPAXj  AND  AGENT. 

See,  also,  "Factors  and  Brokers":  "Master  and 

Servant." 
Insuram-c  ugenia,  see  "ln«nrance." 

Admissibility  of  <-ertain  e^'^dence  to  prove 
agency  when  the  miestion  Is  but  ineidentally 
iiivolyed.— iState  v.  SerunsMi  (S.  D.)  HH). 


FBINCIFAIi  AND  SXTBETY. 

See.  alao.  '"BondB." 

The  snn-ties  .in  an  ofBcial  lx)nd  are  I'HiDpped 
from  di'jpiiting  its  recitals  as  to  the  due  ehi'tinn 
I  of  tht'  prineipal.— <.'ii8ter  County  t.  Albien  (S. 
D.)  rcct. 

'  SnrelicH  on  a  lH>iid  of  Indeuinity  by  a  vendor 
i  against  miH-haiucs'  liens  are  not  released  by  the 
I  payment  of  the  purchase  money  to  the  vendor, 
whore  then*  was  no  agreement  that  anch  liana 
,  shonhl  Im>  first  |uiid.  -  Reed  v.  AIcQn>gor  Ulinn.) 

Evidence  in  an  ai*tion  on  a  bond  considered, 
and  hilil  that  a  surety  was  not  released  lH>cauae 
one  nameil  as  cosurety  therein  did  nor  execute 
the  bond.— Reed  r.  McGregor  (Minn.)  US. 

Kvldetice  in  an  action  on  notes  htld  iosufii- 
cieut  to  show  that  the  holder  thereof  extended 
their  timo  of  payment.— Bentou  v.  German- 
AmeriL-an  Nat.  Bank  (Neb.)  227. 

Where  a  note,  signed  by  several  sureties,  is 
renewed  by  another  note,  signed  by  one  of 
such  Bur>>tieM,  such  surety,  after  paying  the 
note,  cannot  enforce  contribution  aeainst  his 
co»ur*?tles  on  the  first  note.- -Chapman  v.  (Jar- 
b»-r  (Neb.)  rtiK. 

Privileged  OommunioatUms. 

See  "Witness." 
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Probable  Oauae. 

See  "FiiNo  ImpriHuuiu^ut" ;  "Malicious  Prtwe- 
i-iirioii.' ' 

Prooess. 

See  "WritH  and  Notiop  of  SnitB." 

i^romiuory  Notes. 

See  "XcKntialili-  liiMinini«>uia." 

Proof. 

See  "Evitlcnw";  "Insnrnnoe." 

PROsTiTunoir. 

Ir.ilirtiiit-iit  iiiiiHidertHi  ami  hihl  !(uffi<'[pQt. — 
Stuti>  T.  ICuHsi'lI  (Iowa)  281. 

liirtniHiMit  f(>r{(>wed. — Ststc  v.  Itiiiwll  (Iowa) 
281. 

Prozlniate  Cause. 

See  "Nfglifefiicc." 

Public  Improvements. 

St-e  "Mnnlcliffll  Oorporatiunf." 

FOBUO  IaANBB. 

A  «iiH;isioii  Iff  llir  (li'|iiirtm»-ijt  of  ttif  interior, 
•■Huci-liDK  H  itwiiiii|i-litii<l  I'lHiiik  nitliniit  notice. 
Ik  void,  and  U  Hultjct  to  ttdlutcral' attack. — 
Yfiiini;  T.  HatiflOii  llnurrt)  IL'>4. 

The  fact  that  thf  «tnti'  ifnui-tt  ii  j»nii-iit  tor  land 
iu  a  specified  govern iiicnt  tuwiiHlii|j.  rtviriiiK  the 
act  of  cootfrcu  graittiiiK  laud  to  the  Mtati^.  but 
coiitainiiu;  no  rccitalK  att  to  tlu-  nc-tK  whpn>by 
thp  atate  acqaired  titl**.  dopa  not  warrant  the 
preaiimption  mat  the  Mtatc  wan  the  owner  of  the 
lanri.— ButlcT  T.  Drake  (.Minn.)  Tiol). 

Under  Gen.  St  185M,  |§  4011.  4012.  a  «ali- 
of  timber  from  the  state  landg  ik  anthorixiHl 
only  ou  an  official  statement,  filffiied  by  the  gor- 
ernor,  treasnntr,  and  tiuditur.  that  a  sale  there- 
of IK  DecPHRary  to  protect  the  state  from  loss  by 
waste, — State  v.  Slievlin-t^arpentcr  Co.  (Minn.) 
81. 

UiKlits  of  a  lM>nfl  Bdc  pur<-haser  of  timlier  ou 
Htate  land  who  removed  the  aamo  under  an  uo- 
authoriscd  contract  of  nale  from  the  state  audi* 
tor.~t4tate  r.  Shevlin-Carpenter  Oo.  (Minn.)  Hi- 

An  nnanthori»>(l  iM'rmit  by  the  Rtate  auditor 
to  remOTe  timber  from  state  lands  may  be  col- 
laterally attacked,  though  it  recitum  facts  show- 
init  th.it  it  was  authorised.— State  v.  Shevlin- 
CanM^nter  O.  (Minn.i  81. 

Qaantum  BCeroit. 

8ci'  "Atwnmpsit," 

aUIETINO  TITLE  —  KEMOVAIj 

OF  diOTm. 

Iu  an  action  to  deteriuiiie  iiii  adverse  claim  to 
vacant  land,  plaintiff  in  not  entitled  to  juilp- 
uient  on  the  pleadinK"  where  the  answer  denies 
bis  title,  tliouRh  it  faitN  to  show  that  defendant 
has  any  interest  in  the  premises. — WTieeler  v. 
Winnebago  Paper  Mills  (.Minn.)  920. 

Bridence  examined,  and  ht-M  to  i<iu)4tHin  a  find- 
lug  for  defendants. — (JatlighenT.  Conuell  (Neb.) 

KATLBOAD  COMPANIES. 

Sec,  also,  "CurrierH";  "Master  and  Servant." 

A  xraut  ot  a  strip  of  land  to  n  railroad  com- 
pany for  right  of  way  gives  the  grantw  a  mere 


!  vasMmcut  iu  such  strip.— Blakely  t.  Chicaim.  E. 
&  X.  H.  Co.  (N>b.t  mu. 

Where  a  railroad  company  conveys  to  amith- 
er  oouipany  a  pan  of  (ts  light  of  way  Id  whi<^  it 
had  Initan  eaneuicnt,  the  ifrautor  of  the  first  cuui- 
puny  is  entitled  to  cmiipensution  from  the  new 
(rrantee.— RIakely  v.  riiicago,  K.  &  N.  U.  Co. 
i.Vcb.i  972. 

XilsbilitT  'or  ufccliKeiiM. 

Duties  of  the  railroad  and  coodnctw  of  a 
freight  train  to  a  trespasser  tbereou  ilefiaed.— 
IVtlit  V.  tireat  Northern  Ry.  Co.  (Minu.)  lOl!*. 

E\idei)ee  coUHldered  and  held  tlmt  a  venliet  iu 
favor  of  a  tn>8|ia8ser  on  the  train  of  tlefeiidant 
was  jiwtificd  by  the  eviileuce.—Pettit  v.  Great 
Northern  Ky.  Co.  I  Minn.)  1010. 

Kvideu«>  exuminctl  and  hHH  that.  Ui-aiue  of 
the  topograpli>-  of  theground,tio  obligtition  reMed 
on  the  railroad  company  to  bridge  ttn  tncks.— 
State  V.  St.  Paul,  M.  &  U.  By.  tV  (Minn.i 
1140. 

Laws  1801,  c.  467,  regulating  apeed  of  trains, 
dties  not  apply  to  unincorporated  villages.— 
Nolan  V.  Milwaukee,  L.  8.  &  W.  Ity.  Co.  (Wis.» 
319. 

Held  negligence  to  run  a  train  betwc«'n  a  sta- 
tion and  a  tniin  opposite  it  engaged  in  dischar- 
ging tiu8st>ngers  and  exoress  matter. — Tnbtm  v. 
Michigan  Cent.  H.  Co.  (Mich.)  H»»l. 

Whether  a  person  going  to  a  train  standing  at 
I  a  station,  without  looking  to  see  if  nnother  train 
was  approui-hing,  was  guilty  of  conirilintory  neg- 
iigi^na-.  is  for  the  jury,  —  Tublw  v.  Michigan 
;  <'ent.  R.  Co.  (Micli.l  lUttl. 

I  Evidence  examined,  and  ktid,  that  plaintiff 
was  biirreil  tntm  recovering  for  iniaries  on  the 
track  by  contributory  negligence.— ^olan  T.  Mil- 

,  wauk<>e.  r..  S.  &  W.  Ry.  (>>.  (Wis.)  3ia 

^—  Aooldeuts  m.t  orosslncs. 

One  riding  as  a  passenger  merely,  witfaooi 
any  control  over  the  vehicle,  is  not  guilty  of 
negligence  |>cr  se  in  failing  to  «top  ami  listen 
before  attempting  to  cross  a  railroad  track. - 
Howe  r.  Minneapolis,  St.  P.  &  S.  8.  M.  Ity. 
;  Co.  (Mmu.)  102. 

One  run  over  at  the  croHalng  whnti  he  could, 
within  six  feet  of  the  track,  have  rpch  the  aji- 
proachiiig  train,  is  guilty  of  contribuiury 
gence.— Brandy  v.  Detroit,  G.  11.  &  M.  Uy.  t'e. 
;  (Mich.)  1056. 

Kridence  examined,  and  htM,  that  plaiutiS. 
while  driving  over  a  railroad  eroming,  was  net 
necessarily  gtiiltP  of  contributory  negliiceDce.— 
McDermott  T.  Chicago,  M.  St  St  P.  fo.  0>. 
(^•is.)  430. 

  Eirea. 

Evidcni.-e  examined,  and  hdd  suffiHent  to  show 
Ibat  the  fire  was  set  by  the  n^ligrace  of  de- 
fendant,—Yankton  Firp  liw.  Co.  T.  Pr«4iiont. 
E.  &  M.  V.  R.  Co.  (S.  D.)  514. 

In  an  action  for  fin-s  set  by  locomotives,  kfl4 
'  it  n  as  a  uuestion  for  the  jury  whether  the  stat- 
utory tiresumptiou  of  negligence  had  lM*en  rt^mt- 
'  teil. -Burnd  v.  Oreat  Northern  Ry.  Co.  (Minn.* 

i  Kvideuce  in  an  action  against  a  railroad  cran- 
.  iHiiiy  for  damages  resulting  from  fire  kM  io- 

sntiieient  to  rebut  the  urcsumptiun  of  negligence. 

under  Ceu.  St.  18&4.  f  2700.— De  Camp  v.  Chi- 
;  cago,  St.  P.,  M.  &  O.  Ry.  Co.  (Minn.)  302. 


RAPE. 

The  word  "abuse."  as  used  iu  Cr.  Code.  {  li 
is  synonymouM  with  "ravish."  —  Chambers  i. 
State  I  Neb.)  10T& 

Where  tlie  prr>Kpt:utrlx  is  under  the  age  nf 
consent,  whether  ahe  resisted  or  not  iu  fmnoa- 
terinl.--\Voo<l  v.  State  (Neb.)  355. 
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Evidence  of  thf  complaints  of  the  iujuml  per-  ' 
•on  are  admiKKible  onlj;  as  rorroborntive  of  her 
testimon}',  thouich  iihe  ifi  tniDtiutPtcnt  tn  teBtify. 
—State  T.  Meyeni  (Xi>h.i 

StatoiDi'utK  tind  f-xprinHiniiM  of  paiu  hy  ]»rt»t- 
(vutinc  witiii-Ks  htlil  iiiliiiiMsiliU'.  -State  v.  Hiitrli- ' 
isoii  ll<i\rat  GIO. 

lit'feiMi.n ut.  on  <T»i'K-t'X!miiiiiitioii,  may  inquin.'  | 
UK  to  the  partinilnrs  of  complaiutfl  aindp  by  i 
pniKecutrix. — ^Wo«d  v.  State  iNVh.^  iJoT*.  | 

An  Indiotmeut  for  assault  with  intent  to  rape 
need  not  allege  it  bh  feloiiiouidy  dune.— State  t.  i 
lltitcIiiHuu  (lowaj  610.  i 

Where  defendant,  fhariietl  with  liotli  rape  and  1 
fornication,  wan  coi'victiHl  mily  of  tlh-  latti-r,  the  ' 
refusal  of  iiistnn -lions  an  to  rajx'  in  iiiiniatiTial. — 
Jaokaon  v.  State  iWia.)  KIX. 

An  iuKtrm>tion  that  "(«rii!ii  almae"  doea  not  ! 
neeeasarily  mean  aexnal  iiiteniiiirae  hrid  en*>- 
iieous.— < 'hainbeni  r.  State  <Nel>.i  1U78. 

BBOBIVSRS. 

Aiipealable  orders,  see  "ApiMwl." 

The  puiiipluint  in  an  action  on  a  note  hy  a  re- 
i-eiver  need  not  allege  that  plnintilT  waa  lesfolly 
Hpnointi>d  guch  reoriTer.— Xolwm  t.  Nnifeiit 
(Minn.) 

Petition  by  a  stocltholder  for  the  apiiointinent 

<if  H  recciviT  for  a  atati-  banking  o>ritoratioii 
■•orisider»^l.  and  A*W  to  entitle  phiiatifT  to  the  re- 
lief aKli<-d.  IliekePHon  V.  CauH  <\nintv  Bniik 
tlon-ai  :UKi. 

l;nder  Ciale,  g  IKKCl.  a  c^urt  of  ecpiity  hat; 
jurisdictifiii  to  apfHitut  a  rei-eiver  of  a  utate 
hanking  i-or|Niratiou  on  the  p<^'tition  of  htiK-khold- 
iTK.— Uiekersoii   v.   Cass  Toiinlv   Hank  (Iima» 

Where  creditorH  of  a  i-orix'fatlon  for  xoveral 
months  aeiinifHepd  in  the  apitointiiient  of  a  re- 
(.-eiver,  they  eiinnot  afterwanlH  qiiOKtioH  liie 
leiiiiliiy  of  the  appointment,  if  the  apiHiintiuent 
wtiH  not  nbaoluteiy  void.-  Diekenion  t.  raau 
County  Bank  aowa)  3!K>. 

The  ret-eiver  iif  n  foreign  inauranee  iimmanv 
may  i*w  in  another  Mtate  to  recover  aa«e(tfinieiit» 
on  a  oremium  no»(<  Kiven  by  a  tvaideut  of  Kiieh 
atato.— l*arker  v.  Stouxhton  Mill  (.'o.  (Wis.)  7ril. 

AHowanoe  to  ret-eiver's  attorney  will  not  be 
"listurbwl  on  tiptH'al  as  unreaKonnlile,  where  it 
iloea  not  appear  what  der^-icea  wen*  n-udered  hv 
ihc  attorney,  or  the  value  thereof.— St.  Panl  Title- 
liiNurance  &  Tnwt  Co.  t.  Diafpmal  Coal  Oo. 
'li.wai  tSOO. 

Thonjch  a  reeeiver  in  inaolvenev  ^ituveved 
hind,  taking  a  ImiuiI  for  the  piirehiiae  price  in 
violation  of  the  order  of  sale,  he  niav  main- 
tain an  action  on  tlie  bond  in  bia  otticial  caiiu<- 
ity.— O'tSorman  t.  Sabin  (Minn.)  84. 

Evidence  in  an  action  by  a  rerelTer  of  an  In-  ' 

Kfilvent  eatate  on  a  bond  (pven  for  the  purchase  ■ 
[iriee  of  land  «old  by  the  receiver  eoii8i<k'red. 
and  hdd  to  jUHtify  the  verdict  for  plaintiff.— 
OCorman  v.  Rabin  (.Minn.)  84. 

Becognizanoe. 

See  "Ball." 

Records. 

On  appeal,  see  *"Api>eat." 

Bedemptlon. 

From  execution  sale.  atH-  "lixeciition." 
 tax  sale,  see  "Taxation." 

ItEFEBENOE. 

Keport  of  referee  ezaoiiaed  and  confirmed. — 
Warrcu  v.  Raben  f\eb.>  3.V>. 


See  "Appeal." 


Beheazlng*. 


RELEASE  AND  DISCHARGE. 

See,   also,    "Accord   ami    Satisfaction";  "■Pay- 
ment." 

Of  chattel  moitjtiiKes,  nee  "Chattel  Mortgages." 

Of  f^uarantor.  see  "tJuaranty." 

Of  mortgaf^,  see  "Morlfages,*' 

Of  anrety,  aec  "Principal  and  Surety." 

Where,  on  separation,  a  wife  relcaaea  her 
but>bund  froui  all  obiigatious  of  Mupiiort.  she 
cannot  ri'covor  damages  for  the  loss  theri'of 
fnini  one  whose  c-onduct  led  to  the  sepnration. — 
Metcalf  V.  Tiffany  (Mieh.)  47». 

The  partial  payment  of  a  debt  will  not  dla- 
chnrge  the  wholu  without  an  agreement  to  tliat 
effect,  and  an  acceptam-e  as  an  accoiii  and  wit- 
isfat'tion.— Marion  v,  Heimbach  (Minn.) 


REUaiOTTS  SOCIETIES. 

A  church,  a  branch  of  a  particular  denomina- 
tion, cannot,  without  cousent  of  ita  memlH^rK, 
transfer  its  prop<'rt.v  to  anotlier  denoiuiiiatioii, 
holding  different  doetrinea.— Park  v.  Champllu 
down  I  B74. 

Bent. 

See  "I-Hiidlord  and  Tenant." 


■Repeal. 


Of  statute,  aee  "Htatutes.* 


BEFIJSViJI. 

Plaintiff,  to  maintain  replevin,  must  allow  the 
riglit  uf  pofiscMsion  to  the  propwty. — Sehwcit»*r 
v.  Hauna  (Wis.)  9St7. 

Where  defendant  purcbusLit  standing  tiuibt-r 
under  contract  that  title  would  not  iHiss  until 
payment  of  the  purchase  priiw,  and,  aftt>r  cut- 
ting and  sawing,  mixed  the  lumber  witii  other 
Inniber.  replevin  will  lie  to  m-ovcr  out  of  the 
coHiUlou  muss  a  quantity  of  lumber  less  than  the 
timber  purchastnl  would  make.— B«>nt  v.  Hoxi4> 
OVis.)  4:!ti. 

A  vendee  under  a  laud  contniet,  with  a  right 
to  I'ut  tlinbi.«.  <*un  nuiiutaui  n>i>levin  for  timl>er 
cut  by  a  treaiiasaer. — tiauiblc  v.  iUiuk  (Mich.) 
4S2. 

llight  to  bring  rcpli-vin  againat  tlie  judgment 
<'i-e<iitors  at  wbos<>  instance  a  levy  has  b4-en 
umde,  the  pniiH>rty  being  iiiaced  in  ttie  cuntml 
of  u  stranger.— House  v.  Turner  (Micli.)  20. 

The  title  of  a  purchaser  of  personal  property 
on  esvcutiou  is  not  sufficient  to  defeat  an  ac- 
tion of  replevin  by  the  ow*ner.  if  the  judgnieiit 
Qtuler  wmch  defendant  claiuia  was  defective. 
—Miller  T.  riue  (Neb.)  232. 

Plaintiff  must  show,  in  onler  to  justify  a 
Judguu'Dt  in  his  favor  for  a  return  of  the  prc^ 
erty,  an  immtHliatc  right  to  poM^easioti  thereof. 
Nichols  v.  Knudtsoo  tMinn.)  391. 

Plaintiff  in  replevin  claiming  under  a  chat- 
tel mortgage  must  plead  hia  title.-  Camp  t.  Pol- 
lock (Neb.)  2:n. 

Evidence. 

In  r(!plevin  of  jH-opfTty  mortgage*l  to  se<Min'  a 
note  given  on  the  purchase  of  a  horse,  where 
plaintiff  claims  want  of  <-onsideration  for  the 
note,  becaam-  of  breach  of  warranty  of  the  horse, 
he  may  testify  that  he  relied  on  the  wnrmnty  in 
making  the  imrchaae.— Kogera  v.  Ferris  tMich.) 
1048. 

The  rights  of  parties  must  be  determined  by 
the  facta  existing  when  anit  waa  brought.— 
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KiliMtrick-Koeli  Ury-CiiNxU  Co.  t.  Stratms 
(X..K1  223. 

Where  there  ih  ho  eontliet  io  the  evMleuee  an 
to  the  amouat  of  damafreM  iu  repluviu.  it  if 
proi)er  to  direct  the  verdict,  witlioiit  lenviiip 
the  uHsoKHUient  of  damajfCB  to  the  jury. — Cnmit 
V.  Pollock  (Neb.)  231. 

Aetlom  Mi  bond. 

Gridcnc-e  in  an  Hctlmi  on  a  reiilevin  bond  cou- 
aidercd.  and  kdd,  tl)at  the  iiureties  arc  not  liable. 
—Knott  T.  Sherman  (S.  D.)  542. 

A  money  jud^ent  on  a  replevin  boud  eflnitot 
tie  reversed  because  it  does  uot  show  that  de- 
fendant elected  to  take  such  jiirlfrinciit.  and 
that  the  judgment  is  sliehtly  in  excesa  of  ihe 
value  of  the  pmperty,  where  such  ermra  were 
not  called  to  the  attention  of  tlie  trial  coart. — 
Oiil  T.  Jeffrey  (Iiiwai  tKi-'i. 

Res  Judicata. 

See  "Judpiiieiit." 

Betrospeotive  Laws. 

See  "CouKtitutioual  Law." 

Bevlew. 

On  appeal,  see  "Apiieal." 


Bevocation. 


Of  liceuse.  see  "License.* 
Of  will,  see  "Wills." 


BIPABIAN  BIGHTS. 

The  right  of  a  riparian  proprietor,  as  such, 
la  property,  and  when  vested  cannot  W  impair- 
ed for  public  benefit,  without  pom  pen  nation. — 
C'lark  T.  Cambridge  &  A.  Irr.  &  Imp.  (Jo.  (Neb.) 
238. 

BOBBEBT. 

An  averment  as  to  the  <-hHnieter  of  the  money 
Atc-len  is  surplusage  and  need  not  he  proven. — 
Tracy  v.  State  (Neb.i  lOtW. 

»ALS. 

See,  also,  "Vendor  and  l*urcb«»i>r." 
On  execution,  see  "Execution." 
On  forecloaare,  aee  "SfortfraKca." 

Where  defendant,  in  answer  to  an  inquiry  by 
plaintiff  aa  to  the  price  of  certain  animals,  wrote 
that  he  could  "not  gi^'e  a  close  price  on  account 
of  not  seeing  them  for  awhile,  but  they  ought 
to  Ue  worth  $4.2ri"  per  hundred,  AfU  not  to  be 
an  offer  cumttle  of  ai'*¥ptnnce. — Patton  v.  Amey 
llowa)  635. 

Title  of  goods  ordered  by  sample,  and  shipped 
with  privilege  of  examination,  liM  to  puss  on 
delivery  to  carrier.— KupiR-nheimer  v.  M'erthei- 
mer  (Mich.)  952. 

A  bill  of  fiale  made  uuder  an  agii.*ement  that 
the  buyer  should  advance  part  of  the  value  of 
the  stock  so  that  the  husiDew  might  be  rontin- 
ued,  held  not  tu  paw  au  absolute  title.— DutQe 
V.  Clark  (Mich.)  57. 

A  warranty  may  be  inferred  from  llie  lan- 
guage used,  witiiout  the  use  of  the  word  "war- 
rant. "—Erskine  V.  iSwanson  (Neb.)  216. 

The  measure  of  damages  for  breach  of  war- 
ranty is  the  difference  between  the  actual  value 
and  tile  value  if  Mb  warranted. — I'ark  v.  Richard- 
!<on-6oyington  Furnace  Co.  <Wl8.l  K'O. 


Whether  statements  by  a  vendor  as  to  pnip- 
erty  sold  constiiute  a  warranty  is  a  quMtiou 
of  fart  for  the  jury.  —  Krxkine  v.  SwanKnti 
(Neb.  I  2Hi. 

fjvideuce  in  au  action  agaiiiKt  a  denier  in  farm 
implements  for  the  price  of  implements  for- 
uishctl  conHHlcrcil,  aud  hiiti  that  the  court  erreil 
in  not  allowing  dofcmlants  to  recover  for  n 
breach  of  warranty,  regardlesa  as  to  whetlii-r 
there  was  iwitiee  to  iilaintiff  of  defects  in  thf 
implements  rurii{»bed  at  the  time  of  an  all(s<il 
settlement  with  defendant.— t^tiNldanl  ManafK 
Co.  r.  Miller  (.Mich.>  MS. 

Freight  paid  by  the  pnn'haser  in  rocoveraUr 
as  damages  for  lircach  of  warninty.  where  the 
freight  was  part  <if  the  pnr(4iai4t>  price. — Brigl[» 

V,  ijiiraoly  Co.  (lowaj  784. 

A  warranty  that  a  niacliiue  will  do  as  gtwd 
work  na  any  other  of  its  ruse  is  a  re»reHeutatii>u 
that  it  is  fit  for  the  work  for  whlcm  it  was  in- 
tended.—Briggx  r.  Unmely  Ctt.  llowa)  TH4. 

Where  tlie  priw  in  an  order  for  nursery  stix-k 
is  stated  iu  u  lump  sum,  it  is  uot  severable.  an<l 
the  maker  of  the  ontcr  1m  not  oliligcd  to  receiiif 
the  stock  If  a  substautial  part  thi-n>of  is  not  of 
the  quality  ordered.— Ilrj-ant  v.  Thenlng  i-Wki 
967. 

A  Roller,  by  sending  an  agimt  to  rectify  lU- 
tevts  of  ni«4-iiine  sold,  waivert  ii  provision  thai 
failure  to  give  notice  of  a  dcffct  Itarx  a  i-Uiia 
for  breach  of  warianty,— itriggs  v.  Bnmciv  To. 
(Iowa)  784. 

Risfats  and  remedies  of  parties. 

AVhere  a  purcliaxer  of  lum)K>r  agrees  t-  pay 
for  it  as  received,  and  valid  liens  are  filed  iher^ 
on,  the  purchaser  is  justified  in  dedinine  to  pay 
until  die  liens  are  rcleHMrtl.  or  securitj-  u  giver. 
—Saxtou      Krrin  lMii-h.l  S6S. 

Evidence  in  an  action  to  reseliid  a  iNintni'n 
for  fraud,  and  recover  the  anumnt  paid,  k'M 
to  show  that  plaintiff,  in  making  tbi>  otmiracl. 
acted  with  due  care. — Kawin  v.  Unittu  Blilc. 
&  Sav.  Ass'u  (Iowa)  401. 

On  H  contract  to  deliver  goods,  the  t«*u»I.>»-  i> 
,  not  entitled  to  recover,  where  ddivery  was  u-n- 
I  dered  and  kept  good  till  trial.— Mayer  t.  \n 
I  Bryck  (Xeb.)  691. 

I  The  defense  that  the  goods  soM  by  i^aiuiiff 
'  to  defendant  were  sold  on  credit,  the  term 
I  whereof  had  not  expired,  must  be  specially  ]ilca<l- 
I  ed. — Iselin  v,  i^imou  (Minn.)  14^1. 

Admissibility  of  certain  letters  to  miidify  ilii- 
contract  in  an  actum  thereon  for  the  price  of 
goods  sold.— Liggett  Spring  &  Axle  Co.  t.  Mich- 
igan Buggy  Co.  (Mich.)  466. 

Tu  an  action  on  a  contract  for  the  oricc  -^f 
carriage  axles,  which  failed  to  deacrilie  ifaf 
axles,  evidence  of  conversations  by  the  parti-^ 
at  the  time  the  contract  was  made  is  admiiMi- 
ble  to  show  the  description  of  tlie  axle*  con- 
tracted for.— Liggett  Spring  &  Axle  Co.  t.  Micb 
igan  Buggy  Go.  (Mich.)  4^ 

In  an  action  for  the  price  of  nursery  Bttxl. 
defendant  may  show  that  the  stock  was  not  nf 
thi*  kind  and  quality  ordered,  tiioush  did 
refuse  to  receive  it  at  the  time  of  dHiverj-. 
Bryant  v.  Tbeslng  (Neb.)  96T. 

Sufficiency  of  uoti<e  of  recouimieot  for  bmi<-li 
of  contract  in  an  Action  tberron  for  the  iiriiv 
of  goods  sold  and  delivered. — Liggt-ti  Spring  & 
Axle  Co.  V.  Michigan  Buggy  Co.  (Mi<-h.)  4lii!. 

Where  hay  was  sold  at  420  cubic  fee^t  to  tbf 
ton.  evidc-nce  that  it  weighed  less  than  a  ^>n 
is  inadmissible. — Smith  v.  Browa  (Neb.l  714. 

Condltlomal  sales. 

A  e<intra<'t  for  tlic  mile  of  standing  tiuilT 
in  which  the  vendor  retains  title  till  the  pur- 
chase price  Is  paid,  need  not  be  filed  with  ihf 
town  clerk,  as  required  of  conditional  saW  "f 
personal  property  and  chattel  ujortgrtges.- Bent 
v.  Ilosie  (Wis.)  42ti. 
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riKiditional  lale,  if  not  renirdtHl.  Is  roid  its  Ut 
liun^iaeer  of  chattfl  without  notiif.  tliuiiifh  he 
pun-liatu^  fruin  one  who.  with  nolice  of  the  i-oii- 
ditioual  8sh>.  purchaHiil  the  chattel  fmm  thi> 
original  Teiidee, — Natioual  <'nsh-K<'aisti'r  C(».  v. 
Malcnoy  (Iowa)  618. 

One  buying:  proiterty  from  a  i-oihlitional  ven- 
dee, with  knowledge  of  the  condirionit,  i»  not 
(111  innofpnt  piirehafler.  —  Pollm'k  t.  Wliiiiple 
fXeb.)  2X0. 

SotlBfiustlon. 

SiH»  "Accord  and  SotUfHi-tion";   '•paynicnf *; 

"Kelease  and  Dlschnrxi'. ' 
Of  chattel  mortjWBc.  seo  "Chattel  Mortgagea." 


fe^ridence  h^d  anflScicnt  to  hIiow  that  the  con- 
tract on  which  defendant  tmsed  his  coniiterclaini 
was  miiili'  by  plaintilTR  Hftpnt,  and  that  the 
same  was  within  tho  hcoim-  of  hiH  Hgtmcy.  — 
Crfightoa  v.  KinlayHO]i  iNoh.)  1103. 

Thr  settb'niont  of  an  n<'<'OUDt  for  g<K)ds  p»r- 
i-htiHfd.  wiitiont  n-!«>i-\-inK  a  right  of  s<'t-off  for 
xhoriaKe.  pre<'t(idt<ii  the  purrbascr  frmii  after- 
wards ciaiiuini'  such  Het-off. — ^Paltst  Bri'winir 
Co.  T.  Lui'diTK  i.Mii'li.l  STli. 


Settlement. 

Sec    "AcTord   and  SHlisfii<-:h>n"; 
"KeleaHe  and  DiHfliarKi'.  * 


'■raj-ment' 


SBDUCnON. 

'fho  prt^umptiou  of  clisHtitj  it*  not  overcome 
b}*  evideuci^  of  interwnrite  with  dt'fenduut  one 
wwk  before  tlip  act  cbargiML—Statr  v.  Kauer- 
keniiier  (Iowa)  (WW). 

Evidence  of  an  offer  to  marry  after  the  whIuo- 
tion  in  admiraible  to  iibow  aiu-h  proiuiae  before. 
--Stnte  T.  BanerkeiuiMT  (lowai  fHfO. 

Evidence  examiae<l.  and  held  iiiHiit}i<-ieut  to 
obow  a  seduction  Rccoi«pHnhcd  nnder  a  mock 
marriage. —People  v.  Ix>uuii8  (Mich.)  IS. 

Where  the  intimacy  between  defendant  and 
prosecutrix  is  alleged  to  liave  eoutinnnl  from 
March  to  June  12th,  evidence  of  ibe  birth  of  a 
child  February  2Sth  following  is  proper.—State 
V.  Wickliir  (Iowa)  282. 

Wher*  a  witness  teatifietl  that  he  kept  rom- 
liany  with  prosecutrix,  and  that  he  remained 
M-ilh  iier  one  night  until  11  o'eluck.  ovidrace  an 
to  wh<>thcr  she  treated  biui  as  a  suitor  was  ad* 
iniKxible.— 8tate  t.  Wickliff  llowa)  282. 

Semnt. 

See  "Master  and  Servant." 


SHEBTFFS  AND  CONSTABLES. 

The  itmuty  Itoard  miiHt  Hx  tlie  xalnry  of  the 
sherilT  at  a  meeting  prior  to  his  election. — State 
V.  Mc<;iure  (Wis.)  9112. 

Where  an  officer  seizt-M  ))«>rHonn1  property  in 
.  claim  and  delivery,  lie  can  withhold  iMwwssion 
'  until  he  ban  nK^nvod  hla  fei>H  and  expenses. — 
■•"ox  V.  Williaiu  Deering  &  Co.  (S.  D.i  ■~>20. 

MatterH  plendiible  in  niititratinn  of  damagCH 
in  an  m-tion  for  the  ilhval  Meizur*^'  of  property 
on  ese<'iitiou.  and  the  Hiile  tlien?of,--l«BMC  v.  Me- 
I^-ari  I.Mieh.)  2. 

A  sheriff  in  liable  on  hiH  iHind  for  the  wrong- 
ful H<-t8  of  his  deputy  in  levying  on  pptpf^y  of 
a  Btranger  to  the  writ. — I>iidin<>aii  v.  Newton 

(Wi8.i  Sin. 

Under  Comp.  St.  ISOTi.  fi  ai:pi.  a  sheriff  is  not 
nbi»olutciy  liable  for  the  payment  of  bin  deputy'M 
fialary,  as  auch  Halary  Ik  to  be  paid  from  the  fern 
earned  and  i-ollected.  --Wolfi-  v.  Kyd  (Neb.t 
ttfW. 

Sidewalks. 


Injuries  from  liefeetH.  ih>«> 
tions." 


'Mimieipal  Cotpora- 


BBT-OFF  AND  OOXJNTKBr 

flT.ATM- 

An  answer  in  nn  ai-tion  aftainst  subsequent 
purrhawrw  of  mortgngod  premiKes  to  recover  the 
amount  of  the  mortgage  debt  nasumed  by  de- 
fendants conftiderert.  and  briil  not  tontate  a  eoun- 
tert.-Iaim. — t>)nneftieut  Mnt.  J.lfe  Ins.  Co.  v. 
Knapp  <Minn.)  ll^T. 

Under  Kev.  St.  |  42.'i8.  n  maker  of  a  note  due 
a  bank  can  tiet-off  ngaimit  it  a  4-ertiticnte  of 
deposit  acquired  after  the  failure  of  the  bank, 
maturity  of  tlie  note,  and  tiefore  an  asMgument 
Ijy^  the  bank.— Johnston  r,  Humphrey  (Wia.) 

Where  a  judgment  Is  recoven**!  against  de- 
fendant as  sheriff,  for  conversion,  and  the  ofH- 
cer  acting  under  defendant's  direction,  defend- 
ant can  set  off  a  judgment  against  plaintiff  and 
another  against  sneh  judgment.  —  Sweeney  v. 
Bailey  (S.  D.)  188. 

The  right  to  set  off  a  mutaal  judgment  is  not 
defeated  by  subsequent  notlen  by  an  attorney 
of  his  claim  for  a  lieu.— Sweeney  v.  Bailey  (S. 
D.)  188. 

Where  defendant  acaulred  n  elaini  against  an 
Inttolvent  more  than  a  year  after  his  assigniueut 
for  cre<iitors,  such  claim  cannot  bo  set  off 
against  defendant's  note  in  an  action  therenu 
by  the  assignee  In  insolrency,— Northern  Trust 
Co.  T,  Hiltgen  (Minn.)  0(10. 

Where  one  hold*  an  o[H-n  ai-ciiunt  again;*!  an- 
other nnder  an  asHignment.  a  s^*t^^ff  due  by  the 
HSMignor  to  the  debtor  is  available  to  the  debtor 
against  the  assignee  only  to  the  extent-  nf  the 
ai«Hii:ncd  debt.— Pabat  Brewing  Go.  ».  Kuuilen> 
(Mi.h.)  872. 


Slander.  . 

Sue  "I^liel  and  Slander." 

Special  Iaws. 

See  'M'ouHtitutionnl  Jmv. 

i 

SFBOIFIC  FKBFOBUANCB. 

'He  enforeemeiit  of  nu  oral  contmct  for  llie 
use  of  a  ditch  through  defendant's  land  will  1h' 
.  denied  where  the  duration  of  the  Hccnse  is  in 
1  doubt.— Thoemke  v.  Fiedler  (Wis.i  1(«0. 

Specific  performance  of  a  right  to  use  a  ditch 
'  is  barred  oy  acquiescence  for  16  years  in  the 
eloMing  thereof.  —  Thoemke  t.  Fiedler  <Wis.) 

nm. 

Payment  of  part  of  the  pr^ce  under  an  infiufii- 
cient  memorandum  of  anle.  with  payment  of 
tazcM.  hiid  not  such  part  »erfoninince  as  wonld 
warrant  the  eiifon<enient  of  tlM>  agreement.  — 
Harney  r.  Bnrhans  iWix.)  1<i:t1. 

Suit  for  spe<-ific  iwrfonnance  of  a  contract  to 
build  a  house  on  land  belonging  to  plaintiff, 
whifh  was  conveytHl  to  defendant  to  secure  tlfe 
payment  of  the  jiriee  of  the  house,  in  which  suit 
the  court  dit-n't-d  that  ilcfendanr  remove  tlit- 
house  and  re<-onvey  lo  iiiaintifF.  or  that  he  ae- 
c«>]tt  plaintiff's  offer  of  the  house  and  a  portion 
of  the  lot, — Crawford  v.  Schneider  (Mii-h.) 

STATES  ANB  ST  ATB  OFFI- 
GBBS. 

Laws  1887.  c  appropriating  a  e«'rtain  ^r 
cunt,  of  a  certain  xtatc  fund  to  lire  eompaniea 
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ursiiuixed  as  proruled  therein,  is  a  valid  iipiinr-  | 

SnaMon  of  the  moDpy  tn  iiii-et  Mueh  linltility.—  ■ 
tate  V.  Hiiipio  (S.  D.)  im 

Irriffation  diatrifta  organizod  imdor  Act  Miin-h  ' 
Iftl.  IHttTt.  are  imlilk*.  rather  than  nimiii'i]«:il.  inr-  ' 
IKiratiuua.  and  Ihdr  offiwn  an>  publii-  ativtit:*  ! 
of  the  atatc— Ifciard  of  DiriH'tnn*  >if  Alfalfa  Ir-  I 
riBatlon  I>iflt.  r.  (.'ollins  rXoh.)  KIMI. 

'riic  atatft  Ima  no  pciwcr,  hy  infuriiitition.  to 
i-oinopl  the  iiMjincnt  Into  thp  Hty  trpaaurj-  nf 
mooeyit  uulun'fiill.T  taken  tln-n'fmm  hy  dry  oHi- 
.i-™.— Kllia  T.  rity  of  Dftroit  (.MiHi.)  HCiT. 

Power  of  KOVfruor.  under  Comi».  Ijin*!!,  I  117 
i-t  to  ri'muvf  ii  rt'pont  of  education.-  -Sihic 

V.  SliHnnon  (S.  D.)  17.">, 

Thi're  heiup  no  provittion  in  Oon»t.  art.  14. 
ctfatinjc  the  iioard  of  rpgontx  of  cdtumtion,  for 
tiUiii"  vacnncicB  la  otficc,  h  vHfiincy  can  only 
he  fiUoil  by  the  xoveraur.  purmuiint  to  article 
4,  S  8.— Stnt«  T.  Pionenid  (S.  121. 

Lawa  IS"},  p.  149.  S  pnnidinK  fur  the  elec- 
tion of  trustfva  for  the  iiiHtitiittou  for  the  blind. 
van  rcpeali^l  liy  I'onirt.  art.  Ti.  I  10.— State  t. 
Ilolcoinb  (Xt»h.l  4:17. 

Sr^Bit.  LawH  ISiii.  v.  t(o.  proridhiK  for  a  noi- 
t'orai  tiy»tciu  ol  vouehfm.  applies  b)  tHaiiUK 
HKaiuHt  the  state-  unlvvrKity.  -StaU-  v.  Moore 
<Xeb.)  07.-. 

Statute  of  Frauds. 

See  "*>a!iila.  Statute  ofc" 

Statute  of  Limitations. 

See  "Umltation  of  ActiouK." 


STATUTES. 

Amendment. 

IjHWh  VHK).  i:  10,  Huicndinji  act  Mnrch  .10, 
1887,  {  146,  relating  to  the  iQc-ur|>»''i"i<'>> 
citlea  of  the  metropoUtan  clatw.  in  not  niMiKnant 
to  Oonst.  art  3.  |  11,  relatlnv  to  the  aincnd- 
qfont  of  laws.— State     Bemls  (Neti.) 

Const  art.  3,  11,  relatinfc  to  the  amendment 
of  statntcs,  doea  not  ajiply  to  acta  ciimpletc  in 
tbeoiKelves,  and  not  simply  aniendator}'. — Van 
Horn  T.  State  (Neb.)  3fl5. 

■nbjeota  and  title*  of  acta. 

Sess,  I^WH  lS!t."i.  c.  US,  provjilii)};  for  town- 
ship orctuiization.  has  but  one  Kubjccr.  whii^h  la 


clciirly  pxjircs'Htl  in  its  title.— Van  Iloni  t 
Stiitc  (NVh.i  .llTi. 

Siiflicieucy  of  title  of  act  "to  CAtaUidi  an! 
provide  juarices'  ooarta  in  the  dty  of  Dwni** 
— MesHenfcer  t.  Teaman  (Mich.)  -IM;  Kw)  r 
Donovau,  Id. 

The  title  of  Fub.  Acta  IHSS.  No.  ItiM.  at-  "Aa 
ai:t  to  amend  How.  Auu.  St.  i  U15,  relatir.  -» 
:-onii>eUMUtioD  of  state  troopa,"  is  auffiricDT  t-i 
cover  the  pnn'iaions  thereof. — Auditor  Uni-n' 
Board  of  Sup'm  of  Bay  County  {iSiA.i  Tt'". 

I'ub.  A(!tM  1K81.  No.  183.  entitled  "An  a<T  i. 
compel  steam  veawls  •  *  •  to  Dro\iil«-  fr- 
scrcens  tor  smoke  ntaclcs,  and  to  pm^itli-  a  p-l 
alty  for  its  violation,''  la  not  un<.-<HtHtituti<'i.4l 
aa  einbrariufT  more  than  inie  xuhj****!'-  Knrr-n- 
y.  l>i*lta  TranapL  C«.  (Mieh.l  301. 

Act  Mun>h  ITi.  IWflt,  reinilatiut:  wai<T  riKliu 
and  irrifratiun.  ia  not  uaconstituti<mal.  as  <\«- 
tainint;  more  than  one  mihje't. — Paitou  t 
HcrMhey  Irrigating  Canal  &  Laud  Co.  v.  Van. 
erH'  &  Mercbanta'  IrriKatiun  &  I^and  Co.  tN>-i>' 
34:1. 

OseratiOB  and  efleot. 

The  Rcvi(«ed  Code  of  North  Dakota  d"-^ 
go  into  effect  until  deliyery  to  the  necretary  ..f 
atate  and  30  days  after  proclamation  by  th' 
govermir  anutmnciUK  »u<-h  delivery  and  ai'il*- 
ance. — In  re  Hendricks  (X.  D.)  110. 

I^awft  ISOu,  .-.  10,  amendinK  the  Hiarter  of 
<-itii>t<  of  the  mein>|H>lltau  claaa.  did  not  Imcuk 
<>|H<rative  until  three  months  after  the  a^joon- 
iiient  of  the  Ifirialatiire.  --State  t.  Bemli  iNrt.- 

•MS. 

I«ws  IN!».V  c.  rfoeallDic  Pen.  Code.  I  vr> 
making  the  reeeivinic  of  ileponta  in  inm)*ir 
hanka  a  miailemeanor.  iloea  not  affect  a  nmlim 
pmaeciitf on. —State  •-.  Smith  (Minn.)  lOK. 

BepeaL 

An  H<!t  emhrm-inf;  the  entire  subje<'1-mBttir 
of  n  prior  act,  itnd  alau  additional  pniviaii««. 
will  Ih-  roDstruLMi  aft  a  repeal  uf  the  lattir  V| 
iiiiplicHtinti.— State  T.  Hemis  (Neb.)  34K 

Laws  189.'».  c,  97.  forbiddinK  the  stale  auilif 
to  draw  any  order  on  the  atate  ireaanrer  "wit' 
out  an  appropriation  in  exact  amount  for  tlr 
KiMH'lfic  pTirpowf  havinj^  tirat  been  made." 
liol  reiteal  l.Hwn  ISKi,  c,  53.  appro|>riaiiDL:  ■ 
jK-r  ci'iil,  of  a  certain  fund  to  fire  f'liuwi'i'" 
orKnnizeil  its  thon'in  rwiuinii.  -Slate  r.  Ilippl- 
IS.  l>.l  120. 


STATUTES  OONSTRUEB. 


tJXlTEI>  STATKS. 

CONSTITITKIN. 

Art.  1.  8  S   ti-JO 

Art.  4.  S  1   7.M 

Amend.  14    .KUt 

HRVIBBIJ  ST*TtTl>. 

3  yoTt    sta) 

«  .".1U6   1M73 


IOWA. 


CnXJiTITrTION. 

Art.  1.  I  «  

Art.  3.  f  30  KOI. 

Art.  8.  I  2  

Vimr.  1ST:i. 
Tit.  9,  ch.  4.  IS  114<i.  lltKI 

Tit.  aO.  eh.  0  

«  11*2   

«  307   

i  MV2   

IS  H22  -W. 

I  tK«   

«  flll  


SOI 
Nil-.! 
W2 


K'Jft 

:«».' 
7t;s 
mi 

2U2 
3)1 


I  n»7  an, 

88  SIK,  .si«  wi, 

88  HIH.  «I7  

S  !>-i"'   

89  1<)S-J^10S4  

8  1"2   

8  11*22   

8  2«KIR   

8  2017   

f  211.-   

H  2440.  2441  

f  24.->!»   

88  '^)14  iMii.  2.^1»  

88  2.^3.-..  2.%:«l  

8  2W7   

MS  2M1»,  2«!4K.  2I'mO  

8  2712   

88  271.'»,  271 T   

8  27:«l   

8  2KS2   

8  2!to:t   

a  2!m;7.  «u1mIh.  1.  2  

a  :h»o2   

8  ^yr'i   

8  311HJ   

I   

M  31.-1O  3i.-.rt  


2»2 
S02 
71t7 
(122 
7S2 
tVKi 
«1N 
7.V. 


5  31.'i2 
I  3174 
8  :^H3 

a  ;t«^">2 


7.V* 
'7*1 

raw 

tilH 
TM 
H28 
71t7 

«sr» 

401 

tuo 

3H.^ 

rm : 

<'i40 


9  -M- 

i  :«i82  

9  3777   

6  3«*o   

8  .'Wltl   

8  :flNI2   

«  SHKT.   

8  4<»1IK   

•  40K7   

8  41tfO  

i  42n»  

9  4300   

8  4:«r2   

9  4:i;w   

98  47u!i,  4iu:;. 


41» 
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8  tt2J  . 
a  772  . 
I  1271 
8  17:« 
8  37»4 
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I  r>3M   281 : 

*  r.:j28   27« 

1S70.  ch.  55.  B  :t   «71 

imi.  eh.  75,  9  10.  Am.-n.I- 

od  by  Laws  1SK2.  .-li. 

i:-t7.  S  2:  Laws  iKSii.  ch. 

Xt.  I  3   620 

1SK2.  ch.  137,  6  2   fi20 

1SS«,  eh.  (V..  81!  2(1,  21 ... .  8(MJ 

1SH«.  cb.  83.  «  U   «20 

188G.  ch.  117   67» 

18S8.  ch.    40S 

isjm.  cb.  34   :um 

1KW»,  ch.  :{4.  SS  2,  )[  17S. 

isttu,  cb. i  1  s>u.  sttt 

1800,  ch.  48  mi 

1882.  ch.  3».  «  25  2V2 

(.'ONSTITL'THtN.  i 

Art.  4.  i  2rt  4!lU.  noil 

Art.  rt,  (  17  490 

Art.  I.  if  n  49(i 

Art.  10,  »  10   671 

HowiLL'8  Anxotueii  Htatctbb.  ' 

( 

Volume  1. 

H  590.  7m   9 

H  2532.  2tM3.  2045.  2IHti, 

2640,  2fS>»  204 

I  3142    32 

»  3331.  3338    471 

VoIuum'  2. 

<Jh.  285.  8  2  951 

I  5575   10(« 

f  5793   4r.» 

«  5S4S   7.S2 

S  5SH4   4."»S 

i  TAHMt   

i  i'^iU   lOtKl 

S  ti7!tl    45.". 

5   1(1.-^4 

S  mns    7;C> 

s  7HIKI   im:, 

SI  7nis.  7it.l>   741 

ii  7(t54l    ;i- 

«  H»k."'X  7»i,  imrt 

S  8a((7    741 

88  8:Ma.  s;n4   73:; 

i  witH   i,«i 

S   .■  328 

«  81W:!   4.T,l 

88  9J]:;.  !I214  324 

8  W21    737  , 

9  iHsr.   :{2R  ■ 

»S  0534.  95;J5   737 

18568   1W7: 

Vdumi-  3.  ' 

«  11701..  mM.  4  732 

8  144(V    74.",' 

S  1T4<V-1    32ti ' 

88  t74nf.  1740Rt.  174tm...  S«5 

S  3-1)81.    S2 

«  4Un.!0    73«- 

*  Tm'J    940 

8  H5:t4.-2   TIW  1 

8  7llOtl    741 

8!  8137.  8147   17 

88  H'2'X>.  SL'!«;   32 

81  »427n  >427»'  Si»  . 

(,'ITT  rnAKTKKS.  ; 
SHjritiiiw,   LawR    IRSit.  p. 

tn5.  fit.  13.  8  3   581  I 

Sa>;iiiaw.  18I>1.  p. 

4(1'.  tit.  «,!  5  581 

1881.  No.  183  501  i 

1882,  So.U  571  I 

1882.  NV9.  »4.'i   370' 


1883,  Nil.  124.  8  11   .->79 

18s;{.  N.>.  2Sti   499 

18S.-..  No.  l.->:{   571 

1885.  No.  153.  88  Ml,  1(H. .  571 

188.-I.  No.  \m   .-i71 

1885.  Xo.  1U5.  H  71,  74.. 

570.  571 

18H.-,.  No.  227   ;W 

18H5.  No.  ::2T.  ch.  0.  88  *i.  7  500 

1887,  No.  313  10411 

18S7.  i>.  ;(4ti.  S3.   743 

188fl,  No.  111.  8  5   480 

1S89.  N...  2-^   i;j 

1889.  p.  tit.   13.   S  3. 

SaRinnw  Citr  C'liHrtiT.  .  .581 
18JU.  II.  401.  tit.  *i.  8 

Sntriiiiiw  f'ity  (.nmrter..  581 

1893.  Xo.  202    828  , 

1893.  Xo.  Lie   :J8 

189:{.  No.  20ti.  8  55   28 

1895.  Miiroh  14.  Kh-i-tioiw 

ami  \'otcr8.   400 

MlX.NKSi  tTA. 

CoXhTITt'TION. 

Art.  8.  8  3  379 

Mcsn'iPiL  Coi>K  1893. 
«  122,  130    561 

I'KNAI.  (.'cillK. 

8  415.  MUbil.  2   51 

8  467   l():!2 

(iKXKKAI.   BTATI'THf.  1s94. 

Cb.  7fl  145 

i  258  1(»22 

81  i:t37-i:i5;i  i9o 

8  1512    ,379 

98  1*154.  Hai2   .5tW 

8  2in4   Wl.  898 

8  24.54   1132 

8  :.*501    145 

6  27m»   392 

fiS  4011.  4<I12   81 

8  4249    922 

8  4(H:5    82".; 

8  52:t7.  nulxi.  2   IhKl 

8  5447    155 

9  till«    Dll 

88  H709,  7-.:tKi  

City  C'n\HTKKK. 
8t.  l»flul  1133 


88  5:!2  540    234 

I  .181   StKt 

CitlMIWI.  t-oliK. 

«  I.  2   Wil 

8  i:i   1078 

8 17.   .\uieiifUt1  t»v  Laws 

l«»;t.  II.  .'IS7  WKV 

a  121   IIW  708.  905 

8  3ill    7(M 

8  420   10H9 

COVPII.KII  RTAtl'TKM  1881. 

rh.  21  4S0 

CoMVll.Kl.  STlTlTltK  1885. 

Cli.  32.  8  15  H>W 

8  1M47   1001> 

C<iMrii.Kii  Statltk**  1887. 
Ch.  78.  8  «t  70« 

ClIMPILKIi  MT.VTI-TKS  IM»3. 

Ch.  23.  i  304  »8I» 

CoMfir.KO  Htvtcteh  WW. 

Pajr.'  083.  «'h.  .'»0  24.^ 

88  707- Tint    710 

86  Ttw.  710.  71K  :tOir_»  1104 

8  3i;{5   »(» 

8  :ft«:7    71U 

88  tat77,   tiO70  t082.  tlONT.. 

4aio5,  omi   m;(.  nu 

i  0173    3lKi 

La  W". 

1875.  p.  149.  8  2   437 

1870.  |>.  3LT.  iVl7  244 

I  1887,  p.  187,  8  145.  Aiiiciul- 
*'il  \iy  Imwh  Iftf-O,  u.  142: 
Lnvvt.  1891.  1..  121:  Laws 

1S05.  ch.  10  :t48.  349 

1S.S7.  eh.  72  70.5.  7)N: 

■  18W>.  p.  142   :us 

1K89,  p.  5113   :;:[!) 

i  18WI.  p.  .'HI4.  art.  1.  8  3...  343 

'  1889.  p.  511.  art.  li.  5  M  :U3 

I  1891,  p.  121  318 

I  1S91.  p.  2,s::.  8  II   710 

'  180.3.  p.  :^77  

,  1803.  p.  ;W7  *fil5 

1  istB.  vb.  10  

I  WKk  rh.  28  

'  18Jt.5.  vh.  *r.   975 

;  1895.  Alaii-h    31,    Difitii.  t 
i    IrrinHtii.ii  Law  mm 


18M.V  ,;h.  175      .  1I4"''  COMI'li-KK  l.AWH  ISST. 

I'mi^i-  "SL*^ ;;;ii;St  8  4179  !U4 

IV   .lani  im 

1891.  rh.  140.  nubcb.  9,  i  5  1*»0 
1805.  t'b.  219  1022 

wtiT},  cb.  itM  81;;,  814  i«»o.  (ii.  110.  s  13  im 

18iK{,  eh.  74.  6  7   110 


MISSOURI. 
Oexbul  STATrriM  1889. 
i  eWM    227 

XEBKASKA. 

COXSTITI-TIOX. 

Art.  1.  8  3  tnSfi 

Art.  3.  a  1 ! .       :hm.  :Mi5.  3im; 


1893.  vh.  82  !Ml.  042 

SOUTH  DAKOTA. 

C0S!»TITfTI0X. 


Art.  14  

 121 

Art.  14.  i  11  

  121 

Art.  10.  8  4  

  17.^ 

Art.  17.  8  \S  

  149 

Art.  3.  8  24  3491 

Art.  5.  S  HI   487  I 

Art.  0,8  18   095  ■ 

Art.  10,  «  4,  5  :m 

Art.  11,  S  4  97s 

CoDB  or  Civil  PKOCEDUitB. 

88  24.  2S.  0.'..  00    229 

«  31 1   971 

•  3-.iS   097 


Civil  C<.i>r. 

5  1100    5;!7 

CoMPil.Kii  Lawh  1S^7. 

«  117  et  wq   175 

8  1100   .5:t7 

68  1302.  13-.M   140 

6  1021>    .118 

f  10»r»   ,548 

f  2012   lias 
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6  3254   531 

^8  ^^70.  ;^571  1120 

i  :iTSl   537 

:fiH)»    137 

i  4r>8tJ  1129 

S  4<n  7   125 

S  4!K>1   583 

S  4081   

i  4flW    539 

S  .-ir.i>    i(!7 

fi  r.274   IVJii 

i  r>ao8    Kio 

%  ri:i24.  BUM.  5  1130 

9  5325.  AnieuOpd  by  Iawk 

1893,  ch.  70  n:!;» 

fi  5418   

IS  HOttt.  tii^y   .Vie 

S  6442.  «ubd8.  1.  2   ITO 

S§  6698.  *;79K.  rt7»7.  t(799..  548 

fi  6805    130 

1  7521   

Laws. 

1887,  oh.  5.S  120 

1887.  cb.  124  m 

1889.  ch.  70   537 

1889.  ch.  121.  Arociul.-d  by 
Iaws  1890.  ch.  149  1117 

1890.  ch.  149  1117 

1801,  ch.  14  1122 

1801.  ch.  14,  88  8,  14  18 

1MH.  ch.  94   149 

1898.  ch.  70  1130 

lSl»;t.  <'h.  80,  fi  1   186 

1S!I3.  ch.  SO,  88  4.  6  180 

1895,  ch.  97   120 


WISCO.NSIX, 
Constitution. 

Art.  4.  fi  31.  suIkI.  (I. 
AmemlcHl  by  Laws  1871, 
p.  273    840 

Art.  7,  *  2  8.V> 

RrVIBEI'  BT.*TOTltR  1878. 

fi  f;93  ;i07 

8  819   :[23 

6  )W2    ,S85 

S  20;58  S.51.  8.52 

£  2(t78    889 

8S  2:114.  231"   42« 

i  232H   8:^8 

S  2fjOK  8»t 

 318 


2(Kj6.  BUUi.  1. 

2S(J3   

2886 
i  3IV19. 

S  :i:*2», 
:U78 

(  3835. 

:tH+5 

41H2 
4258 
4449 
48UU 


305:t. 

33;u. 
":ts:V}.' 


 imKt 

  LiKt 

  S5T 

  312 

  8.5« 

  299 

  S89 

  H57 

 vm 

 317 

 1020 

..8;t8,  839 

Sanborn  &  BkkhtmanV  Anno- 
tated STATrTEl*. 

fi  603    307 

8  694.  Aiui'iHh><l  by  Lhwh 
1885,  ch.  2«9  992 


I  804a   

I  710   

fi  77fi.  Bubd.  2  32:1 

I  1816a   1033 

fi  4449   KS2 

I  4580   S8R 

CiTV  Chaktrrs. 

Reedaburgh.    I>awK  1887. 

vol.  2,  p.  501.  18  1.  119. 

120   H85 

Superior.    Tiflwa  1891,  ch. 

124,  8  21  JtH 

1871,  p.  2r3  846 

1874,  ch.  184.  iiulKih.  4,  fi 

3     HH2 

1881.  ch.  53   itO-J 

188.-..  fh.  87  :W7 

1885.  eh.  200  992 

1885.  ch.  434   801 

1887.  vol.  2,  p.  501.  »  1. 
119,    129.  BeetlxliiirKli 

City  Charter   JSHT. 

18S9,  ch.  383.  Repealed  by 

T.aw8  1S!I3.  ch.  J42  845 

1880.  ch.  4:18  1083 

188S).  ch.  471  8«l 

1891,  ch.  124.  8  21.  Supe- 
rior City  Chart:er  304 

1801,  ch.  407    319 

1803.  ch.  ;W.  6  2  XA.  S55 

1803.  ch.  142  


Stock. 

C'lriiortitr  Btof-k.  iteo  "CorporutiOiiK." 

Stockholder's  liLabiUty. 

S(«  "Ranks  and  Banldiv." 

Streets. 

See  "Highways";  "Municipal  Con'oriitions." 
Control  of.  bco  "Municipal  Corpora tions." 
Liabili^  for  defects,  see  "Municiiml  Corpora- 

tiODS." 

STTBROGATION. 

A  i-H'ilitiir  bwomes,  by  subnigution.  entitled 
to  the  benefits  of  security  giTen  by  the  prind' 
pal  fl('l)tor  after  he  and  hi«  wirety  have  heoorae 
bound  to  indemnify'  the  wurety.  —  Union  Nat. 
Bank  v.  Ras;-b  (Mich.)  330. 

suBsoRiFnoiir. 

A  written  Bubecriptlon  lmiit>rtH  a  coustdera- 
tion.— First  M,  E,  Church  in  Ft.  Madison  r. 
Donnell  (lown)  412. 

.V  BHtuM-rintion  to  a  I'hnrch  fund  i«  a  written 
contl-act.  wuere  the  name  of  the  suliMeiiber  is 
placed  oti  the  paper  by  those  acting  for  the 
church,  with  tlie  consent  of  the  siiracriber. — 
First  M.  R.  Church  in  Ft  Madison  v.  Donnell 
(Iowa)  412. 

In  an  action  on  a  subscription,  the  qwntion 
whether  it  was  altered  iv  for  the  jur>-.— Bipp 
V.  iiale  (Neb.)  454. 

Evidence  in  au  action  on  a  Kubucription  fuid 
admiiisible.— Kipp  v.  Hale  (Xeb.t  454. 

Summoiuk 

See  "WritB  nnd  Notice  uf  Suits." 


Surety. 

8ce  "Princii»«l  iind  .Surety." 


SUKVEYS  AJSTD  SUBVEYOBS. 

Wliere  the  rounl^  surveyor  makea  h  plat  in 
ac<-ordance  with  his  survey,  and  attadini  his 
official  certificate,  the  ntoord  of  it.  inclndinff  the 
field  notes  and  calculationa.  should  be  trans- 
mitted by  him  to  hia  snc'essor.' — State  T.  f^tton 
(Minn.)  922. 

Swamp  Trffcwls. 

See  "Public  Lands." 
Sco  "Pslae  Pretenses." 


TAXATIOIv. 

B.v  cities,  see  "Munii-liMil  Corporations." 
Laws  goveminp,  see  "CoiiRtitntional  I.^w." 

Logs  piled  on  the  ie^'.  and  iuteuded  to  V 
moved  out  of  the  towiinhip  when  the  weather 
peruiitB.  are  taxable  therein  on  the  sei.'uiid  Mnu- 
day  in  Aiiril,  under  3  How.  Ann.  St.  >  117l>l>. 
aubd.  4,  if  not  removed.— Plainfield  Tii.  r.  Sage 
(Sllch.)  7;n. 

EzemptlouB. 

A'acant  and  unused  laud  held  by  a  cidlege  far 
sale,  the  yroceolH  not  to  l»e  use^!  for  any  ^lar- 
ticnlar  purpOBH,  is  not  exempt  from  taxation, 
under  McClain's  Co*Ie.  §  1271. — Koy  v.  Ooe  Col- 
lege (lowaj  t(30, 

Aasaaunent  aad  levr. 

Cattle,  under  Laws  1891.  c.  14.  <  H.  must  he 
aaaessed  in  the  county,  town,  or  district  where 
the  owner  or  agent  residea.— Knapp  v.  Cbarlos 
Mix  County  (S.  D.)  1K7. 

The  acceptanco  by  the  county  boant  of  the  n- 
port  uf  its  cummltte<>,  reeommeiiding  the  town* 
sliip  supervisors  to  reasscKs  unpaid  taxes  twin- 
ed aa  properly  retunictl,  siifli<-i(>iiily  authorib-a 
such  reaHsessmi'ut. — Boinp  v.  Jcihoq  (Mich.t 
500. 

.A  taxpayer  may  sne  to  enjoin  the  collection 
of  a  tax  aasesKcil  iu  another  county,  when  be 
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has  paid  a  tax  thereon  in  his  own  county. — 
Knapp  T.  Charles  Mix  County  (S.  D.)  187. 

In  proceedings  hy  thp  state  to  compel  a  cousty 
to  levy  taxes  due  the  state  from  a  certain  year, 
the  county  cannot  set  off  taxes  paid  to  the  state 
prior  to  that  time  in  excess  of  the  amount  due.— 
Auditor  General  v.  Board  of  Sup'rs  of  Bay 
County  (Mich.)  570. 

Where  a  portion  of  a  county  had  been  detached 
and  orfBoized  into  a  eenarate  county,  and  the 
atate  assessed  taxes  on  t^e  coun^  as  originally 
constituted,  which  were  collected,  such  coanxy 
cannot  refuse  to  pay  the  amount  collected  in 
excess  of  its  share,  but  most  resort  to  the  new 
county  for  reimborsement— Auditor  General  v. 
Board  of  Sap'rs  (tf  Bay  Gotinty  (Mich.)  670. 

Where  property  of  a  college  is  subject  to  tax- 
ation, notice  that  it  is  to  be  assessed  need  not  be 
givra  the  collar  thoui^  in  previous  years  it 
was  not  assessed.— Foy  t.  Coe  College  (Iowa) 
63«. 

Of^Mtlom  of  tuM. 

Where  shares  in  an  incorporated  banlcing  asao- 
riation  are,  nnder  laws  1891,  c.  14,  asBessed  to 
the  owners  thereof,  the  bank  cannot  maintain  an 
action  to  restrain  the  collection  thereof. — North- 
western Loan  &  Banking  Co.  t.  Moggli  (S.  D.) 
1122. 

Where  delinquent  taxes  are  paid  to  the  county 
treasurer,  the  collection  fee  belongs  to  the  coun- 
ty, and,  when  i«id  to  the  auditor  general,  it 
biBlongs  to  the  state. — Auditor  General  t.  Board 
of  Sap'rs  of  Bay  County  (Mich.)  570. 

Where  the  county  treaanrer,  on  the  advice  of 
the  auditor  general,  made  a  tax  sale  tinder  Act 
No.  153,  1885.  for  taxes  assessed  under  the 
law  of  1882,  which  sale  was  declared  void,  and 
the  auditor  general  refunded  to  the  purchaser 
the  amoont  paid,  the  loss  falls  on  the  state  and 
county  proportionately.  —  Auditor  General  t. 
Board  or  Sup'rs  of  Bay  County  (Mich.)  570. 

The  excessiye  interest  charged  on  a  delinquent 
drainage  tax  cannot  be  validated  by  showing 
that  the  amount  for  which  the  land  was  sold 
was  not  in  excess  of  what  it  would  lawfully 
have  been  tf  a  valid  collection  fee,  which  was 
omitted,  had  been  added.— -Bump  T.  Jepson 
(Mich.)  509. 

Hedemption. 

Notice  of  the  period  in  which  to  redeem  from 
tax  sale  to  an  unknown  owner  must  be  made 
publication.— State  t.  Balden  (Minn.)  668. 

Under  Gen.  St.  1894,  S  1G54,  requiring  notice 
of  the  period  for  the  redemption  from  tax  sales, 
applies,  though  the  name  of  the  own^  U  stated 
In  the  assessment  book  as  unknown,  and  no  one 
is  In  actual  posaeasioo  of  the  premises.- State  v. 
Halden  (Minn.)  568. 

The  requirement  of  Code,  i  894,  that  notice 
of  redemption  from  taxes  shall  be  served  on  the 
one  in  actual  possession  is  not  satisfied  by  serv- 
ice on  the  husband  of  the  owner. — Medland  v. 
Walker  (Iowa)  797. 

A  notice  that  the  period  for  redemption  from 
a  tax  sale  will  expire  "sixty  days  after  serv- 
icR  of  notice,  in  the  manner  prescribed  by  stat- 
nte,"  kdd  insufficient.— State  v,  Halden  (Minn.) 
568. 

A  iwtitlon  to  redeem  from  tax  sale  after  exe- 
cution of  the  deed  to  the  purchaser  which  faila 
to  allege  the  payment  of  all  taxes  is  demurrable. 
—Medland  t.  Walker  (Iowa)  797. 

Tax  titles. 

As  the  county  treasurer  has  no  seal,  the  pro- 
vision of  the  revenoe  law  requiring  a  tax  deed 
to  be  under  his  seal  cannot  be  complied  with. 
—Dickey  v.  Paterson  (Neb.)  244. 

In  an  action  to  recover  mon^s  paid  at  an  ille> 
gal  sale  under  Comp.  Lawa.  §  1620.  an  aver- 
ment of  demand  is  unnecessary.— Boyuton  v. 
Faolk  County  (S.  D.)  618. 

T.64K.W.— 76 


TKUaaRAPH  COMPARES. 

The  Dakota  Sunday  taw  is  no  defense  to  an 
action  for  delay  in  delivering  a  telegram  relating 
to  tranqwrtation  of  horses  through  Dakota  on 
Sunday.— Taylor  t.  Western  Union  Oo. 

(Iowa)  66a 


TSNANOY  IN  CiOMMON. 

Adverse  holding  under  deed  from  one  co-tenant, 
see  "Adverse  Possession." 

Mortgagees  on  undivided  shares  of  a  grow- 
ing cr<^  are  tenants  in  common,  and  if  a  por- 
tion of  the  crop  is  destroyed  or  lost  the  balance 
is  to  be  divided  as  if  none  had  been  lost,  accord- 
ing to  the  interests  of  the  mortgagees.— McBae 
T.  0*Hai«  (Minn.)  146. 

A  conveyance  by  warranty  deed  by  one  ten- 
ant in  common  is  an  ouster  of  the  others,  so  as 
to  make  the  grantee  liable  to  such  others  for 
rents  and  profits.— Leach  v.  Hall  (Iowa)  790. 

A  cotenant  who  pays  off  a  mortgage  is  only 
entitled  to  eontribntion  from  her  cotenants,  and 
cannot  acquire  an  oatotanding  title,  as  against 
them,  so  as  to  be  subrogated  to  the  rights  of  the 
mortgagee.- I^each  r.  Ball  (Iowa)  790. 

Theft. 

See  "Larceny.** 

TOBTa 

See,  also,  "Death  by  Wrongful  Aci^';  "Deceit"; 
"Liibel  .and  Slander'*:  **Malicious  Prosecu- 
tion"; "Negligence";  "Trespass";  "Trover  and 

Conversion?' 

Liability  of  city,  see  "Municipal  Corptmtions." 
Measure  of  damages,  see  "Damages." 
Of  servant,  liabihty  of  master,  see  "Master  and 
Servant. 

One  who  maliciously,  and  without  due  cause, 
persuades  a  third  person  to  reject  a  madiine 
famished  according  to  oontract,  is  liable  there- 
for^Morgan  T.  Andrews  (Midi.)  86Si. 


TOWNS. 

Undtf  Const,  art  10.  §  5,  the  people  have  the 
power  of  adopting  and  discontinuing  township 
organizations,  but  the  legislature  can  provlw 
the  details  thereof.— Van  Morn  v.  Stete  (Neb.) 
3C5. 

A  town  cannot,  without  authority  of  the  elect- 
ors noder  Sanb.  &  B.  Ann.  St.  8  776.  sabd.  2, 
sue  to  e^pin  the  obstmctioD  of  a  railway.— 
Town  of  Woodman  v.  Bohan  (Wis.)  323. 

Where  supervisors  are  local  officers,  their 
number  and  method  of  election  are  subjects  con- 
nected with  township  organisation.--Van  Horn 
V.  State  (Neb.)  305. 

The  legislature  may  reduce  the  numt)er  of  of- 
ficers, and  provide  that  those  elected  shall  cast 
lots  to  determine  whose  term  shall  be  discoO' 
tinued,  and  may  provide  for  filling  vacancies  b> 
appointment— Van  Horn  v.  State  (Neb.)  SXSo. 

A  town  cannot  sue  on  a  valid  tax  where  the 
town  treasurer  fails  to  make  the  statement  re- 
quired by  Laws  1893,  No.  206.  9  55,  to  the 
eonnty  treasurer. — Township  of  Bangor  t.  Smith 
Transp.  Co.  (Mich.)  2& 

Under  Laws  1889.  c.  121,  as  amended  by 
Laws  ISOO.  c.  149,  an  organized  township  is  en- 
titled to  credit  for  the  Aim  tex  collected  therein. 
—  Liberty  Tp.  v.  Hutchinson  Gowity  (8.  D.) 
1117. 

Transoript. 

See  "Appeal" 
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TRESPASS. 

A  tenant  whose  hogs  injured  the  Innd  while 
he  remained  in  posaesEaoQ  after  expiration  of  the 
le&He  is  not  liable  as  a  trespasBer.—Toles  t. 
Meddaugh  (Mich.)  329. 

Where  a  street  is  graded  nnder  void  proceed- 
inga  actual  damages  can  be  recovered  by  an 
abutting  owner  without  regard  to  the  benefit 
received  in  general  by  such  grading,— Fiaher  t. 
Naysmith  (Mich.)  19. 

Where  plaintiff  enters  defendant's  land,  which 
he  had  been  in  pussession  of  for  12  years  under 
a  tax  deed,  and  defendant  peacefully  enters  and 
cuts  the  graaa,  in  trespass  he  is  entitled  to  a 
verdict  under  a  plea  oi  llberam  tenementnm. — 
Vial  V.  Hofen  (Mich.)  11. 

Evidence  in  an  action  of  trespass,  wherein  de- 
fendant alleged  that  locus  in  quo  was  a  high- 
way, held  insuffident  to  show  the  l^ng  oat 
of  the  highway  under  the  statute.— Nally  t.  Ma- 
ley  (Minn.}  92*1 . 

TBIAIi. 

See,  also,  "Appeal";  "Appearance";  "CJertio- 
rari";  ''Evidence'';  "Exceptions,  Bill  of; 
"Judgment";  "Jury";  "New  Trial";  "Plead- 
ing*'; "Practice  in  Civil  Cases";  "Reference"; 
"Writs  and  Notice  of  Suits." 

Discretion  of  trial  court,  see  "Appeal." 

Trial  by  jury,  see  "Constitutional  Law." 

 right  to,  see  "Jury." 

The  exclusion  of  witnesses  from  the  court 
room  is  within  the  court's  discretion.— Johnston 
T.  Farmers*  Fire  Ins.  Co.  of  York  (Mich.)  5. 

There  being  evidence  tiiat  escaping  sparks 
from  defendant's  steamer  set  fire  to  plaintUTs 

property,  the  remark  of  the  judge  that  there  is 
nothing  to  show  this  is  reversible  erro/,  thounh 
he  also  said  that  there  is  some  evidence  that 
the  jniT  may  consider.— Burrows  v.  Delta 
Transp.  Co.  (Mich.)  501. 

Propriety  of  statraoent  by  court  that  defend- 
ant seemed  to  have  abandoned  his  claim  for 
damages  on  account  of  plaintiff's  breach  of  the 
contract  on  which  the  suit  was  iMised,  the  court 
baring  charged  that  plaintiff  could  not  recover 
if  he  DToke  the  contract,— Greenwood  t.  DaTia 
(Mich.)  20. 

Iteeeptlon.  of  sTldeuae. 

Where,  after  plaintiff  rested,  the  court  an- 
nounced his  intention  of  directing  a  verdict  for 
defeudant,  it  was  proper  to  allow  plaintiff  to 
introduce  further  evidence.— Sawin  v.  Union 
Bldg.  &  Sav.  Ass'n  (Iowa)  401. 

The  admission  of  direct  testimony  after  a 
party  has  rested  his  case  is  within  the  discretion 
of  the  court— McGowan  v.  Chicago  &  N.  W. 
Ry.  Co.  (Wis.)  891. 

It  Is  not  an  ahnse  of  discretion  to  allow  a 
witness  to  be  rtcalled  for  cross-examination  aft- 
er being  excused. — Chapman  v.  James  (Iowa) 

Propriety  of  allowing  a  witness  to  testify 
who  remained  in  the  court  room  during  the  trial 
in  disobedience  of  an  order  excluding  witnesses. 
—Gran  v.  Houston  (Neb.)  245. 

ObieotiaiM  t«  •viAenee. 

The  groQuds  of  objection  to  the  admisrion  of 
evidence  must  be  stated.  —  Mahiat  v.  CJodde 
(Mich.)  194. 

An  objection  to  a  certified  copy  of  record 
must  specifically  point  out  the  error.— Nicolai  v. 
Davis  (Wis.)  1001. 

Motion  to  strike  ont  certain  testimony  keU 
sufficiently  specific:— Miller  r.  St  Paul  City  B. 
Oi.  (Minn.)  5oi. 

A  motion  to  strike  ont  evidence  in  part  com- 
E>tfnt  is  properly  refused.  —  BoeUer  v.  Hall 


Sti-nt  IS  pn 
[inn.)  059. 


A  written  instrument  offered  In  evidence  at 
the  request  of  an  adversary  cannot  be  object- 
ed to  on  appeal.— Smith  v.  Brown  (N^)  714. 

Objections  to  evidence  held  waived.— Baiaei 
V.  ChriBtofferson  (Minn.)  821. 

Defendant  waives  ohjections  to  evidence  by 
failure  to  object  to  an  instruction  based  on 
such  evidence.— Bed  Bivex  VaL  Inv.  Co.  v.  Cole 

(Minn.)  1149. 

Objections  to  the  admission  of  testimony,  made 
after  questions  had  been  answered,  cannot  be 
considered.— Duer  v.  Allen  (Iowa)  682. 

Oondiiot|UrsniB«mti  aad  remarks  of  eou> 

sola 

That  misconduct  of  attorney  for  the  prevail- 
ing party  may  avail,  the  court's  attention  must 
have  been  called  to  the  same  at  the  time,  and 
a  ruling  thereon  obtained.— Gran  v.  Honston 
(Neb.)  245. 

Where  defendant  admits  the  allegations  of  the 
complaint,  and  seta  up  an  affirmative  defense, 
he  is  entitled  to  the  opening  and  cloeinx  tiefore 
th?  jury. — Names  v.  Dwelling-Uouse  Ins.  Co. 
of  Boston  (Iowa)  628. 

Statements  of  counsel  are  not  fnnuDd  for  re- 
versal where  he  was  rebuked  by  court  and 
the  jury  were  told  to  disregard  them. — Wairai 

V.  Halley  (Mich.)  1058. 

Statements  of  counsel  in  argument  examined 
and  hdd  jnstified  by  the  evidence.— Waxxw  v. 
Halley  (Mich.)  1058. 

InstraotloiBUi. 

An  iustraction  inapplicable  to  the  facts  is 
ground  for  reversal.— Simpson  v.  Stillw«t»  Wa- 
ter Co.  (Minn.)  1144. 

It  is  not  reversible  error  to  repeat  a  proposi- 
tion of  law  in  charging  ttie  Jnrr.  — Qran  v. 
Houston  (Neb.)  246. 

Instruction  as  to  what  constituted  neMtive 
testimony  considered  and  hdd  erroneons. — Smith 
V  Milwaukee  Builders'  &  Traders'  Exchange 
(Wis.)  1041. 

It  ia  error  to  instruct  tiiat.  where  two  wit* 
nesses  directly  contndlct  aaoi  other,  tite  evi- 
dence ia  balanced.— Sickle  v.  Wolf  (Wis.)  102& 

It  is  error  to  charge  that  the  positive  testimony 
of  one  witness  to  the  existence  of  a  certain 
thing,  and  ttiat  of  another  that  it  did  not  exist, 
are  equallv  credible.— Smith  v.  Milwaukee  Build- 
ers' &  Traders'  Exchange  (Wis.)  1041. 

An  instruction  that  the  jury  should  consider 
the  character  of  the  witnesses,  as  far  as  the; 
knew  it,  in  determining  their  credibility,  is  erro- 
neous.—johnson  V.  Superior  Rapid-Transit  By. 

Co.  (Wis.)  7.^3. 

A  general  exception  to  a  charge  is  unavalbng 
unless  the  entire  charge  is  erroneous. — Redman 
V.  Vosa  (Neb.)  1094. 

Where  plaintiff  alleged  that  he  fell  into  sn 
"elevator  way,"  a  reference  to  it  as  an  **Brt«- 
way"  was  not  error.— Carbon  T.  CItj  of  Ot- 

tumwa  (Iowa)  413. 

Where  the  validity  of  a  sale  was  at  issue.  It 
is  error  to  characterize  it  as  a  "pretended  sale." 
—Powell  V.  Yeazel  (N'eb.)  605. 

Pn^riety  of  instruction  telling  tbe  jury  to  de- 
termine a  certain  question  without  restricting 
them   to   the   evidence.  —  Isaac   v.  McLean 

(Mich.)  2. 

It  is  iin^ier,  in  an  instruction,  to  mention  h 
matter  as  an  admitted  fact  when  the  fact  was 
admitted  on  the  trial. — Burt  v.  Long  (Mich.)  60. 

It  is  error  to  charge  a  jury  to  determine 
whether  the  use  of  a  spark  arrester  would  have 
prevented  a  fire  by  acting  on  tb^r  own  Jnd|^ 
ment  nnti  exiterionce,  instead  of  eonfloinit  tfaem 
to  the  evidence.— Burrows  v.  Ddta  Trsnsp.  Co. 
(Mich.)  501. 
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The  action  of  the  conrt  in  uiodifyinK  an  in- 
struction in  nn  action  against  the  owner  of  a 
steamer  for  setting  fire  to  property  because  the 
steamer  was  not  provided  with  a  Droper  soark 
arrester  examined,  and  erroneous.— Bur- 
rows T.  Delta  Transp.  Co.  (Micb.)  601. 

Oharge  of  the  court  in  an  action  tm  the  note 
considered,  and  htid  to  withdraw  from  the  Jury 
the  defense  of  fraud,  and  that  a  finding  against 
defendant  thereon  was  not  Involred  in  the  gen- 
eral Teidict— Fuller  t.  Goodnow  (Minn.)  161. 

In  an  action  to  recover  a  payment  indorsed 
on  a  certificate  of  deposit  ns  having  been  paid 
to  an  unauthorized  person,  it  is  proper  to  allow 
the  jury  to  consider  tbe  illiteracy  of  plaintiff  and 
bis  wife.— Devine  T.Bank  of  BaJdwin  (Wis.)  589. 

Tardlot. 

■Tudgment  on  a  snecial  verdict,  as  against  the 
general  verdict,  will  not  be  granted  unless  in- 
coiisistent  with  the  latter. — Kerr  t.  Keokuk 
Waterworks  Co.  (Iowa)  59G. 

The  refusal  to  submit  the  question  for  special 
verdict  of  whether  defendant  railroad  company 
had  reason  to  apprehend  that  the  sinking  of  its 
roadbed  would  have  caused  an  injury  keltl  re- 
versible error. — McGowan  v.  Chicago  &  N.  W. 
Ry.  Co.  (Wis.)  891. 

The  error  of  receiving  a  special  verdict  with- 
out a  general  vei-dict  is  not  reversible,  in  lite 
absence  of  an  exception  to  the  verdict  as  ren- 
dered.—National  Horse-Importing  Co.  v.  Novak 
(Iowa)  A16. 

Takiiis  oas«  from  jury. 

Where  the  evidence  is  undisputed,  directing  a 
verdict  thereon  is  proper, — McConnick  Harvest- 
ing Mach.  Co.  T.  Faulkner  (S.  D.)  103. 

Where  there  is  evidence  that  would  tend  to 
sustain  a  judgment  for  plaintiff,  directing  a  ver- 
dict for  defendant  is  error. — Voyer  T.  rnsDatch 
Printing  Co.  (Minn.)  1138. 

Where  defendant  moves  the  court  to  direct 
a  verdict,  and,  no  evidence  being  offered,  the 
court  directs  a  Terdict  for  plaintiff,  there  was 
no  error  if  there  was  evidence  to  support  it- 
Yankton  Fire  Ins.  Co.  t.  Fremont.  E.  &  M. 
V.  R.  Co.  (S.  D.)  514. 

Where  plaintiff  has  a  right  to  recover  part  of 
the  sum  sued  for,  judgment  should  not  be  di- 
rected for  defendant. — iSommera  v.  Hamburger 
(Wis.)  880. 

Trial  by  eoart. 

Rev.  St.  8  2863,  providing  for  findings  of  fact 
and  concluiiions  of  law  by  a  court  applies  to 
equitable  aa  well  aa  legal  actions.- Diets  t. 
City  of  Neenah  (Wis.)  299. 

Where  a  case  is  tried  without  a  jury,  and 
incompetent  evidence  ia  admitted  over  objec- 
tions. It  18  proper  to  entirely  disregard  the  same 
in  making  the  findings  of  fact.- Martin  t.  Min- 
nekabta  State  Bank  (S.  D.)  127. 

Power  of  court  who  tries  the  case  without  a 
jury  to  amend  the  findings  of  fact  and  conclu- 
sions of  law.  —  Martin  v.  Minnekahta  State 
Bank  (S.  D.)  127. 

A  judge  trying  a  case  without  a  Jury  cannot, 
under  Code,  8  without  consent  of  parties, 
adjourn  a  trial  to  a  private  house. — Eiinlc  v. 
Carroll  County  (Iowa)  76S. 

Findings,  in  an  action  by  a  creditor  to  set 
aside  a  conveyance  as  fraudulent,  considered, 
and  hfld  insufficient  to  support  a  decree  for 
Dlaintiff.— WetherlU  v.  Canaey  (Minn.)  818. 

In  a  trial  without  a  jury  the  admfs^on  of  in- 
competent eridence  is  not  reversible  error. — 
Scroggin  V.  Johnston  (Neb.)  236. 

Trial  of  Bight  of  Property. 

See  "Assignment  for  Benefit  of  Crediton";  "At- 
tacbmeat";  "Execution";  "GamishmenV" 


TBOVEB  AND  OONVBBSIOK. 

Trover  will  lie  for  cutting  timber  against  one 
in  possession  under  a  void  tax  deed.— Moret  v. 
Mason  (Mich.)  193. 

Whether  defendant  was  a  joint  wrongdoer  in 
cutting  timber  ou  plaintiff's  land  was  for  the 
jury.— Moret  v.  Mason  (Mich.)  198. 

Defense  in  trover  against  an  attaching  offi* 
cer  hdd  witbout  merit.— Hall  Bematz  (Mich.) 
473. 

Admissions  on  tbe  trial  by  plaintiff  in  an  ac> 
tion  for  conversion  held  to  entitle  defendant  to 
judgment.— Moqoist  v.  Chapel  (Minn.)  567, 

Measure  of  damages  by  the  assignee  of  a 
chattel  mortgage  against  an  attachmg  otticer 
determined.— Hull  v.  Bematz  (Mich.) 

Kvldence  in  an  action  for  the  conversion  of 
grain  wrongfully  intermingled  by  defendant  hd'l 
insufficient  to  sustain  a  verdict  for  plaintiff. — ^D. 
M.  Osborne  &  Co.  t.  Car^U  Elevator  Co^ 
(Minn.)  1135. 

Trustee  Procew*  • 

See  "Garnishment." 

THUSTS. 

'Where  decedent,  In  liis  lifetime.  Inclosed  in 
separate  envelopes  notes  and  bills  of  sale,  in- 
dorsing  the  name  of  his  daughter  and  grandson 
respectively  thereon,  declaring  that  he  had  set 
them  apart  and  held  them  in  trust  for  said 
persona,  hdd  to  create  a  trust,  though  he  re- 
tained the  envelopes  in  bis  possession,  and  col- 
lected interest  on  the  instruments. — O'Nfil  v. 
Greenwood  (Mich.)  511;  Warner  v.  Same,  Id. 

Right  of  one  who,  on  receiving  a  bill  of  sale 
of  goods,  agrees  to  pay  the  debts  of  the  seller 
from  the  proceeds  of  the  sale,  to  charge  the  pro- 
ceeds with  the  costs  incurred  in  placing  a  claim 
against  the  seller  in  judgment. — Duffie  v.  Clark 
(Mich.)  57. 

Burden  on  one  to  whom  a  stock  of  goods  was 
conveyed  for  the  payment  of  the  grantor's  debts 
from  the  proceeds  of  sale  thereof  to  show  that 
the  sale  by  him  of  the  goods  to  his  brother  at 
a  low  price  was  In  good  faith.— Duffie  v.  Clark 
(Mich.)  57. 

Where  a  bank  holding  trust  funds  assigns, 
tlie  beneficiary  can  recover  any  portion  which  be 
can  identify  in  the  hands  of  the  assignee.— 
Dowie  V.  Humphrey  (Wis.)  315, 

A  court  having  jurisdiction  of  a  trust  estate 
may  direct  payment  of  a  judgment  against  a 
beneficiary  out  of  the  surplus  income.— Spring 
V.  Randall  (Mich.)  1003. 

A  judgment  creditor  may  reach  tbe  income  of 
a  trust  By  petition  to  the  court  iiariug  jurisdic- 
tion of  the  trust  estate.  —  Spring  r.  Randall 

(Mich.)  1003. 

Creditors  of  a  beneficiary  may  reach  the  in- 
come in  excess  of  a  fair  support  from  a  trust 
directing  that  the  surplus  be  paid  to  the  bene- 
ficiary.- Siving  t.  Randall  (Micb.)  1003. 

One  furnishing  money  for  an  interest  in  land, 
the  title  to  be  taken  in  another  for  the  benefit 
of  all  contributing,  can  sue  to  enforce  the  trust, 
—Leader  t.  lierney  (Neb.)  220. 

T7BB  AJSn>  OOOITPATION. 

Complaint  in  an  action  for  rent  examined,  and 
held  aufficient  to  sustain  a  jiidgment  for  use 
and  occupation.— Twitchell  v.  Goebel  (Micb.)  56, 

USUBT. 

Where  a  loan  ig  made  at  10  per  cent  and  tiie 
note  bears  7  per  cent,  a  payment  In  advance 
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which,  with  the  interest,  does  not  amonnt  to 
more  thun  10  per  cent.,  does  not  constitute 
usury.— Guthrie  v.  Hamilton  Loan  &  Trust  Co. 
(Neb.)  215. 

Certain  loans  by  a  bank  hdd  voiA  because  of 
UBary,  though,  in  exacting  usury,  the  bank's 
cashier  may  hare  disobeyed  his  instructions. — 
Stephens  t.  Olson  (Minn.)  898;  Same  t.  Olstad, 
Id. 

Where  a  national  bank  charges  usurious  inter- 
est on  a  loan  which  is  included  in  the  note,  the 
entire  interest  is  forfeited.— Norfolk  Nat.  Bank 
T.  Schwenk  (Neb.)  1073. 

Where  usurious  Interest  is  charged  by  a  na- 
tional bank  the  borrower  may  recover  doable 
Uie  amount  of  interest  actually  paid.— Norfolk 
Nat.  Bank  v.  Schwenk  (Neb.)  1073. 

IlEinrious  interest  jMiid  a  national  bank  on  a 
note  cannot  be  applied  as  a  set-off  of  payment 
against  the  principal  in  an  netion  against  the 
bank  for  the  penalty.— Norfolk  Nat  Bank  T. 
Schwenk  (Neb.)  1078. 

Under  Laws  1889,  c.  70,  amending  Civ. 
Code,  i  U.00,  one  who  pays  usurious  interest 
may  sue  therefor,  or  set  off  the  same  against 
the  principal  debt— Wilaon  t.  Selbie  (S.  D.)  537. 

Variance. 

Betwera  plea^ng  and  proof,  see  "Pleading.** 

VJSfluOB  AND  FUBOHASEB. 

See  also,  "Deed" ;  "Frauds,  Statute  or ; 
"Fraudulent  Oonreyancea";  "Sale";  "Specific 
Performance." 

Where  a  contract  for  the  sale  of  land  calls 
for  a  "good",  title,  the  vendee  is  entitled  to  a 
"marketable"  title.— Ladd  t,  Weiskopf  (Minn.) 
80. 

A  doubt  as  to  the  construction  of  a  decree  of 
distribution  by  the  probate  court,  which  is  con- 
dnstve  on  all  parties  Interested  in  a  decedent's 
estate,  does  not  render  the  title  of  the  prop- 
erty  involved  unmarketable.— Ladd  t.  Weiskopf 
(Minn.)  99. 

On  refusal  to  carry  out  a  contract  to  convey, 
the  vendee  is  entitled  to  the  money  ^id,  and 
reimburaements   for  improvementa. — Breja  t. 

Prj-ne  (Iowa)  609. 

A  vendee  cannot  complain  of  an  incumbrance 
which  was  released  to  the  vendor  before  dam- 
age resulted.— Raffel  v.  Epworth  (Mich.)  1052. 

A  person  with  knowledge  of  facts  sufficient 
to  put  him  on  inquiry  as  to  an  unrecorded  deed 
is  not  a  bona  fide  purcttaser. — Doran  t.  Dazey 

(N.  D.)  1023. 

Actual  knowledge  of  a  recorded  mortgage 
given  by  one  having  no  record  title  is  sufficient 
notice  thereof.— Doraa  v.  Dazey  (N.  D.)  1023. 

Evidence  examined,  and  held,  that  a  purchaser 
was  charged  with  notice  of  the  rigfate  of  one 
la  possession.— Miner  v.  Wilson  (Mich.}  874. 

The  recording  of  an  instrument  ont  of  the 
chain  of  title  will  not  constitute  constructive  no- 
tice.—Doran  V.  Dazey  (N.  D.)  1023. 

VENTTB  nr  CIVIL  CASES. 

Where  an  action  against  two  or  more  per- 
sons is  not  brought  in  a  county  where  one  of 
defendants  realises,  it  must  be  brought  in  a 
county  where  a  defendant  then  la.  and  sum- 
mons may  be  served  on  him  while  in  snch  coun- 
ty.—Hanna  T.  Emerson  (Neb.)  229. 

Under  McClain's  Code,  S  772,  one  sued  in  a 
■nperior  court  not  of  the  county  of  his  residence 
may  have  the  venue  changed  to  tbe  district 
court  of  his  county.— Day  t.  Greenwood  (Iowa) 
788. 


Under  Rev.  St  1878,  {  2622.  a  diange  of 
venue  may  be  granted  to  suit  the  convenioice 
of  witaesaes.— Kopf  v.  Encking  (WlsO  Si& 

Verdict. 

See  "Trial.** 

Veziflcatlozi. 

Of  lien  claim,  see  "Mechanics'  Llena.** 

Vested  lUghta. 

See  "ConstitatitHial  Law." 

VidouB  Animala. 

See  "Animals." 

Volnntaxy  Fajment. 

See  "Payment" 

Votem. 

See  "Elections  and  Yoten." 

Wagres. 

See  "Master  and  Servant" 

Waiver. 

Of  objection  by  appearance,  see  ''ApQemimne*.'' 
—  on  appeal,  sec  "Appeal." 
——to  pleading,  see  "heading.'* 


See  "Arrest" 


See  "Sale." 


Warrant. 


Warranty. 


WATER  COMPANIES. 

Mandamus  to,  see  "Mandamus." 

A  private  water  company  that  accepta  a  fran- 
chise from  the  city  assumes  the  public  duty  to 
furnish  water  to  all  inhabitants  of  tbe  city  at 
a  uniform  and  reasonable  rate.— American  Wa- 
terworks Co.  T.  State  (Neb.)  711. 

A  rule  of  a  water  company  that  a  cnstonwr 
who  has  failed  to  pay  water  rent  shall  pay  $1, 
aside  from  rent,  as  a  condition  precedent  to  his 
future  use  of  water,  is  void,  as  unreasonable.— 
AinericBD  Waterworks  Co.  ▼.  State  (Neb.)  711 

A  city  cannot  fix  an  unreasonable  rate  at 
which  a  water  conn)any  must  supply  it  and  its 
citizens.— City  of  Des  Moines  v.  Des  Moines 
Waterworks  Co.  flowa)  2ti9;  Des  Moines  Wa- 
terworks Co  V.  City  of  Des  Moines,  Id. 

WATERS  AND  WATER 
COtmSES. 

A  mill  owner  has  a  cause  of  action  against 
one  interrupting  the  natural  flow  of  the  stream. 
—Wooden  v.  Mt  Pleasant  Lumlwr  &  Manu- 
facturing Co.  (Midi.)  S29. 

One  not  injured  by  a  dam.  when  sued  by  the 
owner  for  obstructmg  tbe  stream,  canoot  set 
up  that  the  dam  was  constructed  witbeat  an* 
taority.— Wooden  v.  Mt  Pleasant  Lninber  & 
Manufacturing  Co.  (Midi.)  Wd. 

WEIGHTS  AND  MEASUBB8. 

On  a  prosecution  for  using  false  weighta,  com- 
parison with  any  standard  weight,  shown  to  be 
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correct  i*  proper,  though  the  state  provides  a 
standard  weiKDt.— State  v.  FroUdi  (Iowa)  261. 

See,  also,  "Descent  and  DistrlbaUim";  ''Bncn- 
tors  and  AdministratorB. " 

Evidence  Md  soffictent  to  anthorise  a  finding 
that  a  certain  paper  was  a  eodidl.— CSiecTer 
T.  North  (Mich.>  455. 

A  part;  claimiDs;  that  a  second  will  which 
has  been  destroyed,  revoked  the  firat.  has  the 
burden  of  oroof. — Cheever  v.  North  (Mich.)  455. 

Testator's  deatmction  of  a  second  will,  not 
revoking  the  first,  revives  the  former.— Cheever 
V.  North  (Mich.)  456. 

A  decree  of  distribution  under  a  will  con- 
stmed,  and  htid  to  assign  the  entire  estate  of 
decedert  to  the  widow  for  life,  and  a  vested 
remainder  to  seven  others  in  equal  shares. — 
Ladd  V.  Weiskopf  (Minn.)  99. 

A  devise  to  one  during  his  natural  life,  and, 
at  his  dea^  to  his  heirs,  creates  a  life  estate.— 
Zavits  V.  Preston  (Iowa)  068. 

Where  all  testator's  property  Is  devised  sub- 
ject to  a  provision  that  the  devisee  shall  par  cer- 
tain legacies,  they  are  a  charge  on  the  whole 
of  testator's  estate. — Chase  v.  Warner  (Mieh.) 
730. 

Devise  construed,  and  Md^  tliat  a  mortgage 
most  be  amlisd  to  the  payment  of  certain  lega- 
cies.—Haghea  T.  Hughes  (Wis.)  861. 

A  devise  of  a  life  estate  to  each  of  three  chil- 
dren, with  the  remainder  over  in  each  case  to 
other  children,  is  void,  as  sustaining  the  power 
of  alienation.— Tmfant  v.  Nunneley  (Mich.)  409. 

Devise  coostmed,  and  hfld  not  to  suspend  the 
Wfvnr  of  alimatioii  beyond  the  statutory  n>eriod. 
-Hughes  T.  Hughes  (Vis.)  861. 

An  action  for  the  construction  of  a  will  by  an 
faeir  and  devisee  will  not  lie  against  the  executor 
where  the  latter  has  do  interest  in  the  estate 
except  its  administration.- I^nedv  v.  Merrick 
<Neb.)  960. 

WTCNBSa 

See.  ahio,  "Deposition":  "Evidence." 

CmnpeteueT. 

One  who,  by  imbecility,  is  unable  to  compre- 
hend the  obligation  of  an  oath,  is  incompetent- 
State  V.  Meyers  (Neb.)  607. 

Whether  a  bo^  11  years  of  age  is  a  competent 
witness  is  withm  the  discretion  of  the  court.~ 
State  V.  Reddington  (S.  D.)  170. 

'Except  in  divorce  and  in  prosecution  for  a 
crime  oomndtted  by  the  husband  against  the 
wife,  she  cannot  testify  against  the  husband.— 
Bohner  v.  Bohner  (Neb.)  700. 

—  PrlvUsared  eommnnlcatloas. 

Testimony  of  an  attorney  who  drew  ttp  a  mort- 
gage as  to  conversationa  between  the  parties  is 
not  privileged.- Wyland  v.  Grifiith  (Iowa)  67a 

CommunicationB  by  an  attorney  with  refer- 
ence to  a  matter  between  him  and  his  client, 
made.  In  the  client's  presence,  by  one  who  re- 
tained htm  for  thst  dient,  and  was  to  pay  for 
the  services,  are  not  privileged,  in  an  action  by 
the  client  against  the  person  making  them.— 
Frank  v.  Morley's  Estate  (Mich.)  577. 

A  minister,  to  whom  one  accused  of  crime 
voluntarily  makes  a  statement  in  justification, 
may  testify  to  such  statement  on  the  trial  of 
such  person  on  an  indictment  subsequently 
found,  but  based  on  the  same  facts  as  the  first 
accusation. — State  v.  Brown  (Iowa)  277. 

^—  Tmuaotiaiu  with  deeed«mta. 

A  party  can  testl]^  in  his  own  behalf  as  to 
payment  made  to  a  deceased  administrator  in  an 


action  by  his  successor.— St  John  v.  Lofland  (N. 
D.)  930. 

it  cannot  be  shown  by  statements  made  by 
deceased  to  his  children,  and  by  circumstances 
that  came  within  bis  knowledge,  as  well  as  their 
own,  what  disposition  he  madfe  of  certain  prop- 
er^.—O'Neii  V.  Greenwood  (Mich.)  Bll;  War- 
ner V.  Same,  Id. 

Examin&tloii. 

Propriety  of  allowing  witness  to  give  the  rea- 
sons for  certain  acts  in  order  to  rebut  any  In- 
ference unfavorable  to  the  party  for  whom  he 
testifies.— BuFt  v.  Long  (Mich.)  60. 

I    A  question  In  a  prosecution  requiring  pros- 
ecutrix to  state  whether  defendant  ever  made 
[  her  a  promise  of  marriage  is  not  objectionable 
I  as  leading.— State  v.  Wickliff  (Iowa)  282. 

The  exclusion  of  a  conversation  to  refresh  the 
:  recollection  of  a  witness  is  proper,  where  the 
I  witness  states  that  she  remembers  the  conversa- 
!  tion.— People  v.  Smith  (Mich.)  200. 

!  Right  of  plaintiff's  vendor,  in  an  action  on  a 
I  fire  insurance  policy,  to  refresh  his  memorr  as 
I  to  the  goods  sold  from  a  list  made  by  him. — 
Johnston  v.  Farmers'  Fire  Ins.  Co.  of  York 
I  (Mich.)  6. 

I   CHMa-eumlutliw. 

A  witness  cannot  be  cross-examined  on  mat- 
ters not  testified  to  in  chief.— Davis  v.  Aacbot 
Mut  Fire  Ins.  Co.  (Iowa)  687. 

The  court  may  allow  a  witness  to  be  cross- 
examined  asto  his  habits. — Johnston  v.E^rmers' 
Fire  Ins.  Co.  of  York  (Mich.)  5. 

Propriety  of  excluding  questions  on  cross- 
examination,  where  the  purpose  of  the  evi- 
dence Is  not  diadosed.— State  v.  Wickliff  (Iowa) 

282. 

Asking  certain  questions  on  cross-examination 
of  plaintiff,  reflecting  on  his  moral  character, 
fteW  to  be  reversible  error.— Hood  v.  Chicago  & 
N.  W.  Ry.  Co.  (Iowa)  261. 

Right  to  ask  defendant  on  cross-examination 
whetner  he  was  not  the  cause  of  plaintiff's  ar^ 
rest  on  a  criminal  charge. — Burt  v.Xong  (Mldt) 

60. 

Where  defendant  on  trial  for  abortion  testifies 
that  he  was  not  intimately  acquainted  with  pros- 
ecuting witness,  he  may  be  asked  on  cross-ex- 
amination if  he  had  not  been  criminally  inti- 
mate.—Dixon  V.  State  (Neb.)  961. 

Where  a  physician  claims  damages  for  loss 
of  practice  resulting  from  an  injury  through 
defendant's  negligence,  it  Is  proper  to  show,  on 
cross-examination,  tiiat  he  lost  his  practice 
thronjtfi-  immoral  conduct— Hood  v.  Chicago  & 
N.  W.  Ry.  Co,  auwa)  2«1. 

Propriety  of  asking  a  witness,  on  cross-ex- 
amination in  a  prosecution  of  one  for  bur- 
glariously entering  a  dwelling  for  the  purpose 
of  committing  adultery  with  her,  whether  she 
knew  that  there  was  talk  about  the  conduct  of 
herself  and  defendant,  and  whether  defend- 
ant had  not  called  on  her  frequently  since  that 
night.— State  v.  Mecum  (Iowa)  286. 

  Bttdlreot. 

A  witness  may,  on  his  redirect  examination, 
make  clear  matters  left  obscure  by  his  cross- 
examination.— Collins  T.  State  (Neb.)  432. 

It  IS  within  the  discretion  of  the  court  to  al- 
low a  witness  to  be  re-examined  as  to  new  mat- 
ter after  his  cross-examination.  —  Collins  v. 
State  (Neb.)  432. 

It  is  within  the  discretion  of  the  court  to  al- 
low a  question  to  l>e  asked  on  redirect  exami- 
nation that  would  have  been  proper  on  the  ex- 
amination in  chief  .—Baird  v.  Gleckler  (S.  D.)  118. 

Att«iiidaaoe  and  f  e«s. 

Full  mileage  may  be  allowed  a  witness  at- 
tending from  a  greater  distance  than  70  miles. 
— Briggs  v.  Rumely  Co.  (Iowa)  7S4. 
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WRITS  AND  NOTICE  OF  SUITS. 

See,  also,  "Attachment";  "Certiorari";  "Execu- 
tiim";  "GarniBhineiit";  "Habeas  Cormw";  "In- 
junction"; "Mandamna";  "Beplerln. 

In  a  transitory  action  the  snmrnons  may  ia- 
Bue  to  another  county  to  bring  in  other  parties 
defendant. — Hanna  t.  Emerson  (Neb.)  229. 

Service  of  summons  in  an  action  against  the 
individiial  members  of  a  partnership  is  govern- 
ed by  Code,  g  69,  authorizing  service  by  deliv- 
ering a  copy  to  defendant  or  leaving  one  at  his 
residence. — Hanna  v.  Emerson  (Neb,)  229. 

Service  of  Bummons  in  a  personal  action  in 
a  county  on  a  nomiaal  defendant  merely,  who 
has  no  actual  interest  in  the  litigation,  will  con- 
fer no  authority  on  the  court  to  bring  in  anoth- 
er party  by  issuing  summons  to  be  served  in 
another  county. — Hanns  v,  Emerson  (Neb.)  229. 

To  authorize  the  issuance  of  an  alias  Bum- 
mons  it  is  nut  necessary  to  re61e  the  petition 
in  the  case.— Hanna  t.  Emerson  (Neb.)  229. 

A  service  on  the  agent  of  a  combination  of 
rallnnds  Is  not  a  Berrlce  on  one  of  the  roads 


forming  a  combination.— Kinssley  Great 
Northern  Ry.  Co.  (Wis.)  1036. 

Service  on  a  person  acting  as  ■rcrptarr  of  a 

corporation  with  the  knowled;re  "f  the  other 
olhcerB  is  Buflicient. — Perry  District  Fair  Soc  t. 
Zenor  (Iowa)  598. 

TVhere  a  cause  of  action  did  not  arise  in  Mkli- 
igan,  the  statutes  do  not  provide  for  service  of 
process  on  foreign  corporations. — Grand  "^unk 
Ry.  Co.  of  Canada  v.  Hosmer  iMich.)  17. 

A  service  of  summons  as  procured  by  fraud 
will  not  be  set  aside  where  the  fraud  i«  not 
established,  or  It  is  not  shown  that  defendant's 
presence  was  procured  by  it — Gilbert  v.  Burg 
(Wis.)  096. 

A  resident  of  a  foreign  state  while  attending 
court  as  a  witness  cannot  be  served  with  pro- 
cess in  a  civil  suit  against  lum. — Mallov  T. 
Brewer  (S.  D.)  1120. 

Wrongful  Attachment. 

See  "Attachment." 
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